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A Seealso (1) C. P.Land Revenue Act. 

(2) Co-sharers — Abadi. 

(3) Custom (Punjab). 

(4) Landlord and Tenant—Abadi. 

_ Abandonment—Proof of intention—House 

left in disrepair and not rebuilt—If necessarily 
proves abandonment. 

A tenant who abandons a site leaves the site to 
revert to the zamindar. In such a case proof oi 
intention to abandon is necessary. The mere fact 
that a house is left in a dilapidated condition and 
is not rebuilt does not necessarily prove that the 
tenant means to abandon the site or lead to the 
result that the zamindar is entitled to enter upon 
the land. {Allsop, J) Misri Lal v. Durga 
Narain Singh. 1940 A W-R. (H.C.) 171. 

_ House allowed to fall down—Abandonment 

of site—Whether can be inf erred. 

The mere fact that a raiyas house completely 
falls down does not justify the proprietor to take 
possession of the site, unless the circumstances 
afford a reasonable ground for believing that the 
raiya had abandoned all intention to rebuild it. In 
cases of doubt the proprietor might well give 
notice to him requiring him to rebuild the house 
and intimating that in case the house was not 
rebuilt within a reasonable time, he would treat 
the site as abandoned and would resume posses¬ 
sion thereof. ( NiamatullaJ.) Sheo Sahai v. 
Tiijok Singh. 164 I C. 205=9 R A. 128=1936 
R.D 248=1936 A W R. 541=1936 A L.J. 569= 

A.IR 1936 All. 553. f . . 

- House occupied by cultivator-Whether ap¬ 
purtenant to his holding — Presumption. 

There is no presumption that a house occupied 
by a cultivator on the abadi site is appurtenant to 
his holding, and a tenant who loses his holding 
does not thereby lose his right of residence in his 
house (Sulaiman, C J■ and Bennet, J.) Rajdhari 
Lal v . Bishunath Singh. 162 I,C. 503=8 R A. 
870=1936 A WR 471=1936 R.D. 184=1936 A. 
L.J 505=A I R 1936 All. 867 
■ ... -Land to be used Sehan-darwaza —Kiglit to 

make constructions on it 

A Rayat entitled to use a bit of and as 5 enan- 
■darwasa cannot make construction on it. ( Bajpai, 


ABADI. 

J.) Ram Narain Singh v. Shirpal Singh. 173 
I C. 140=10 R A. 459=1937 A.W.R. 1093=1938 
R.D. 52=1938 A.L.R. 94=A.I.R. 1938 All. 20. 

- Licence to build—Building put up leaving a 

portion as sehan-darwaza —Rights of the licensee. 

Where a person was given*a licence to build a 
house on a piece of land in the abadi and he pro¬ 
ceeds to build a house keeping a portion of the 
land vacant to be used as sehan-darwaza, all 
within the area of the land given, the licensee 
who has thus built the house in pursuance of the 
licence, has a possessory interest in the land to 
which the licence relates such as will enable him 
to maintain a suit, whether against his licensor 
or against any third party. As against the licen¬ 
sor the licence is unrevocable under S. 60 (b) of 
the Easements Act. (Collister , 7.) Azhar 
Hussain v. Mansab. 1940 A.W.R. (H.C ) 290 
= 1940 A.L.J. 354=1940 R.D. 187=A.I.R. 1940 

All. 324. . , , 

- Nature of—Rights of persons entitled to 

plots in. 

The village abadi is not communal land. Per¬ 
sons entitled to plots of land in the abadi are 
entitled, when they receive possession of it, 
to exclusive possession and are entitled to 
exclude every other member of the community 
from occupation. ( Bose, J.) Evangelical Ger¬ 
man Mission v. Mahant Ramsahaigir. 182 I. 
C. 613=12 RN. 18=1939 N.L.J. 153=A.I.R. 
1939 Nag. 145. 

--Sale of house in, by tenant to co-sharer— 

Other co-sharers, if can sue for joint possession. 
See Co-Sharers — Abadi. 1939 A.W.R. (H.C.) 

840 

- Tenant's rights to transfer — Difference 

between rural and urban areas. 

In the United Provinces, generally, the tenants 
in rural areas or agricultural villages are not 
entitled to transfer houses and the sites of houses 
but are only entitled to transfer the materials of 
which the houses are built. But the tenants in 
urban areas are entitled to transfer the houses as 
they stand upon their sites and the rights of occu¬ 
pation therein. Thus tenants in urban areas have 
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ABANDONMENT. 

to all intents and purposes a proprietary right 
over the sites of their houses and the zamindar or 
the owner of the land is left only with a right of 
escheat in the case of abandonment or in the case 
of the decease of a tenant who leaves no heirs to 
succeed him. ( Allsop. J .) Misri La,l v. Durga 
Narain Singh. 1940 A.W.R. (H.C.) 171=1940 
R.D 213=A.I.R. 1940 All. 317. 

-Transfer of house—Right of fixed rate 

tenant. See Landlord and Tenant—Abadi. 
1936 R.D. 18. 

- Transfer of sites in village— Right of— 

Custom — Proof. See Landlord and Tenant— 
Abadi. 1936 R.D. 19. 

ABANDONMENT. 

--Of appeal. See C. P. <~ode, O. 23, R. 1. 

-Of claim. See C . P. Code, O. 23, R. 1. 

-Of Holding. 

See (1) Agra Tenancy Act, S. 107. 

(2) Bengal Tenancy Act, S. 87. 

(3) Burma Land Revenue Act, S. 11. 

(4) Landlord and Tenant. 

-Of issue. 

See (1) C P, Code, Orders 6, / and 8. 

(2) Practice. 

_Of partnership. See Partnership. 

---Of plea. See (1) Practice. 

(2) Legal Practitioner. 

- Of Tenure. See Landlord and Tenant. 

Of Wife. 


See (1) Hindu Law—Maintenance. 

(2) Husband and Wife. 

(3) Restitution of Conjugal Rights. 

Of Worldly affairs. See Hindu Law — 


Ascetic. 

-Surrender of rights in property—Proof— 

Evidence requisite — Registered document— 
Necessity—Express declaration—Proof of. See 
Registration Act, S. 17 (1) (b). A.I.R. 1936 
Cal. 774 

ABATEMENT. 

- Of appeal. See C. P. Code, O. 22, Rr. 4, 9 

and 11 and Privy Council—Practice. 

- Of cause of action. See C. P. Code, O. 22, 

R. 1. „ 

- Of Execution. See Execution — Joint 

DECREE-HOLDERS. 

--Of Nuisance. Sec Tort. 

- Of Partial. See C. P. Code, O. 22, R. 4. 

--Of Rent. See Bengal Tenancy Act, S. 38 

—Landlord and Tenant. 

- Of Suit. See Agra Tenancy Act, S. 44 ; C. 

P. Code, O. 22, and S. 92 

- Of Trial. See Criminal Trial. 

-Of Wrong. See Torts. 

■Appeal—Death of appellant—Substitution 


of widow and minor son—Death of widow — 
Absence of application for appointment of next 
friend—Right of respondent to apply. 

The appellant in an appeal died pending the 
appeal. His widow and his minor son under the 
guardianship of the former were then brought on 
the record in the place of the deceased appellant. 
Then the widow also died, but no one applied to 
carry on the litigation on behalf of the minor 
within a reasonable time. 

Held, that under O. 32, R. 9, C. P. Code, further 
proceedings should be stayed and that it was 
obviously for the respondents, as persons clearly 
interested in the matters in issue, to take steps in 
the matter to get a new next friend appointed; 


ABSENCE. 

and if they did not do so, the minor on attaining 
majority would have to elect whether or not to 
proceed with the appeal. ( Das and Adami, //.) 
Ramji Das v. Mahamaya Prasad Singh. 17 
Pat.L.T. 86. 

-Appeal to Privy Council—Death of res¬ 
pondent—Hearing of appeal in ignorance and re¬ 
servation of judgment—Subsequent discovery of 
death—Jurisdiction to pronounce judgment. See 
Privy Council—Practice. 38 Bom.L.R. 680 
(P.C.). 

-Execution proceedings—Joint decree-hol¬ 
ders—Application by—Death of one—Effect— 
Right to continue. See Execution — Joint decree- 
holders. A.I.R. 1936 Cal. 571. 

- Partition suit—Suit by alienee from Maho - 

medan co-sharer—Death of defendant claiming 
interest only in part of the properties—Plaintiff 
not concerned with such share—Failure to implead 
legal representllii^es of deceased defendant — 
Whole suit—If abates. 

A suit for partition must ordinarily abate as a 
whole. But in a suit for partition by an alienee 
from a Mahomedan co-sharer, if a defendant who 
is interested in a portion of the property, dies and 
his legal representatives are not brought on the 
record within the time limited, the suit cannot 
abate as a whole when the deceased defendant had 
no interest in the portion of the property to which 
the plaintiff and his assignor are entitled. The 
suit as regards the part claimed by the plaintiff 
can proceed. ( Rupchand Bilaram and Haveliwala, 
A J Cs.) Jamal Bhawandas v. Murad. 30 S.L. 
R. 242=165 I.C. 91=9 R.S. 75=A.I.R. 1936 
Sind 169. 

- Succession certificate — Application for — 

Death of applicant — Right—If survives to legal 
representative. 

The right to present an application for a succes¬ 
sion certificate is a personal one and does not 
survive to the legal representative of the applicant 
on the latter’s death ( Norman , I.C.S.) Hamida 
v. Rabia. 1937 A.M.L. J. 40. 

- Suit against devastanam—Defendant repre¬ 
sented by trustee—Trustee ceasing to be such 
subsequently — Omission to bring on record 
another trustee — Effect—If causes abatement a 
Where a devasthanam is a party defendant to a 
suit, represented by a trustee, the fact that that 
trustee ceases to be such subsequently, does not 
cause the suit to abate by reason of the omission 
to bring on record another trustee to represent the 
devasthanam ; especially when it is the devastha¬ 
nam that is the party on record and the counsel 
originally retained for it continues to act on its 
behalf right down to the end of the action. 
(Varadachariar and Mockett, //.) Alagappa 
Chettiar v. Somasundaram Chettiar. 1937 M. 
W.N.465 (2). 


ABDUCTION. See Penal Code, Ss. 363, 366 
and 367. 

ABETMENT. See Penal Code, Ss. 34, 109 
and 114. 

ABSCONDING. See Criminal Trial. 
ABKARI. 

See (1) Bombay Abkari Act. 

(2) Madras Abkari Act. 

ABSENCE. See C. P. Code, O. 17. Rr. 2 and 3. 
“ “From British India. See Limitation Act, 


































CIVIL, CRIMINAL AND REVENUE. 


ABSOLUTE ESTATE. 

-Of reasonable and probable cause. See 

Tort—Malicious prosecution. 

ABSOLUTE ESTATE. 

See (1) Hindu Law. 

(a) Stridhana. 

(b) Widow. 

(c) Wills. 

(2) Will—Construction, 

ABSOLUTE OCCUPANCY TENANT AND 
HOLDING. 

(1) See Landlord and Tenant. 

(2) „ C. P. Tenancy Act. 

(3) ,, Madras Estates Land Act. 

(4) ., „ Occupancy Holding. 

ABSOLUTE PRIVILEGE. See Penal Code, 
S. 49— Tort — Dffamation. 

ABUSE. See Penal Code, S. 504. 

- of process of Court. See C. P. Code, 

S. 151 and 0.21, Rr. 89-91. 

ABWAB— Kathiari and Mutarfa —If illegal exac¬ 
tions. See Bihar Tenancy Act (as amended in 

1934). 20 Pat L.T 88=A I R. 1939 Pat 252. 

ACCELERATION OF ESTATE. See Hinqu 
Law—Widow—Surrender. 

ACCEPTANCE. .See Contracts. 

-Negotiable instruments. .See Negotiable 

Instruments Act, S. 7 and Stamp Act, S. 62. 

ACCESSION. See Alluvion and Diluvion. 

ACCOMPLICE. 

See (1) Evidence Act, Ss. Ill, 114 ( b ) and 133. 
(2) lr. P. Code, S. .337. 

ACCORD AND SATISFACTION. See 
Contract Act, S.62. 

ACCOUNTS. 

See also (1) Debtor and Creditor. 

(2) Hindu Law—Joint Family. 

(3) Limitation Act, S. 19. 

(4) Mortgage. 

(5) Partnership —Dissolution. 

(6) Principal and Agent. 

(7) Stamp Act, Art 1. 

(8) Trusts and trustees. 

(9) Will—Executor. 

n , R e ST ee f° r —Specific directions in decree — 
Duty of Court. 

In a decree directing accounts to be taken, it 
should be the practice of the Court to express its 
directions specifically in the decree rather than to 
uisert a general reference to its judgment in the 
de Cf ce ' (Lord Thankenon.) Manorar Mukf.rji 
v.BhupendraNath Mukf.rji. 161 I.C. 927=8 
9 224=1936 O L.R. 230=1936 A L R 415= 

PC «?Vt> 3 5. 9=1936 °W.N. 367=A.I.R. 1936 
(r.L ). 

■—-Settled accounts—Reopening of—Principles 
settlement between person who has just come of 
age and person in fiduciary position—Duty of 
latter—roomer dispensing with production of 
accounts and taking gross sum as balance after 
taking competent advice—Right to reopen 
If persons meet and agree not to ascertain the 
exact balance due on accounts, but agree to take a 

*l S lhC [ ,a,an . ce - wl "ch one is willinu to 
Pay and the other is content to receive, it is 

3 ,0 f‘i hat the P roduct,on of vouchers is entirely 

? UfS " 0n i f ? r ,he ver > object of the 
parties is to avoid the necessity for producing 

these vouchers. But when one of the parties to 


ACCOUNTS. 

the transaction has just attained the bare age of 
majority, and the other party stands in a fiduciary 
relationship, the Court will jealously watch such 
a transaction, and it is the duty of the party 
standing in fiduciary relationship to make a full 
disclosure of the state of the account. The latter 
must affirmatively prove that the weaker party 
was a free agent and had independent and disin¬ 
terested advice. Where it is established that the 
weaker party had competent and independent 
advice, and that there was neither importunity 
nor persuasion on the part of the other party, who 
w’as prepared to produce all the accounts, but that 
the party who had just come of age was, though 
young, very shrewd and dispensed with the 
production of the books agreeing to take a gross 
sum, it must be held that he lias waived his right 
to disclosure. He cannot be permitted to repudiate 
the settlement afterwards and to claim that the 
settled accounts should be reopened. Further if 
he does not come to Court with clean hands, he 
cannot expect any sympathy from the Court. 
(Venkatasubba Rao and Abdur Rahman, JJ .) 
Pethaperumal r hettiar v. Ramaswami 
Chf.ttiar. 181 I.C. 409=11 R.M. 805=1938 
M.W.N 895=A.I.R. 1938 Mad . 919= 

(1938) 2 M.L.J 505. 

- Settled accounts—Reopening of — Permissi¬ 
bility. 

Where accounts have been settled and agreed 
upon between two parties and one party promises 
to pay, a suit can be filed on that promise. A 
settled account gives rise to a cause of action and 
the creditor need not prove that the balance found 
is correct provided it is accepted as correct by the 
debtor. The debtor will not be allowed to reopen 
the settled account and to defeat the claim of the 
creditor, based on a pronote by contending that 
certain account books relating to a particular 
period have not been produced in Court. For a 
settle d account cannot be reopened except on 
specific allegations of fraud or mistake. (Tek 
Chand and Abdul Rashid, JJ ) Prem Das Radha 
Kishen v Mahomed Hussain Khan 162 I C 
882 (2)=8 R.L. 965=A.I.R. 1936 Lah. 51 

- Settled accounts—When re-opened—Specific 

averment of errors—Necessity for in pleadings. 

Where accounts settled are impeached, if it is 
shown that they contain errors of considerable 
extent both in number and amount, whether 
caused by mistake or fraud, the Court will order 
such accounts, though extending over a long 
period of years, to be reopened; and supposing a 
fiduciary relation to exist between the parties the 
Court will m .ke a similar order if such accounts 
are shown to contain a less number of errors, or 
li they contain any fraudulent entries. When a 
party seeks to reopen a settled account, there 
must be in the pleadings some direct, distinct and 
specific averment of errors to entitle the party to 
?P er ! t»- C ac r 7? nt : (Abdul Ghani and Singaravelu 

Mudalta r, //.) Ana nth a Padmanabha Bhatta 
J^Subba Rao. 17 Mys.L.J. 200=44 Mys.H.C.R. 

1938"Pat 42° r Accounts forged—Relief. AIR. 


/ f or , / X s . s \9 ntnent °f definite sum due 

from principal—Right of assignee to sue for 
account. 

what is assigned to the plaintiff by the 
Ufhcial Receiver of an ex-broker’s assets in insol- 
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ACCOUNTS. 

vency, is a definite sum of money due from the 
latter’s principal and not a right to sue for 
account, if any, a suit for rendition of account 
for the recovery of the amount thus assigned is 
incompetent. ( Addison and Din Mahomed JJ.) 
Jaini Brothers & Co. v Shankar Lal. 178 I.C. 
176=A.I.R. 1938 Lah. 270 

-Suit for—Duty of Court to pass preliminary 

before final decree — suppression of accounts by 
defendant—If justifies passing of final decree 
straightaway. See I'ractice. 1SU9 M.W.N. 360= 
A.I.R. 1939 Mad. 671. 

. "Suit for — Interest—Yearly balances — Whe¬ 
ther can be allowed 

The plaintiff in a suit for rendition of accounts 
relating to a number of properties with which 
they alleged that the defendant had dealt as 
manager and co-sharer on behalf of themselves, 
while setting forth in their plaint the relief asked 
expressly for future interest only. The defen¬ 
dant had also filed cross-suit against plaintiffs for 
accounts. Both sides were found liable to account 
and the defendant was allowed interest to be 
calculated apparently on balances as they stood 
from year to year. 

Held, that the suit was not one in which interest 
before date of final settlement ought to have been 
allowed, assuming that the Court had discretion 
to allow it, which it was perhaps doubtful. 
Interest would fairly be pa>able only on the 
amount found due on a balance of both accounts. 
(Coldstream and Monroe, JJ ) Vidya Wanti 
Kaur v. Shahdev Singh. 182 I C. 426=12 R L. 
24=A I.R. 1938 Lah. 139. 

- Suit for — Maintainability — Plaintiff 

knowing state of account. 

The plaintiff claimed a certain sum of money 
from the defendant as heir of one L who had 
deposited money with the defendant and instituted 
a suit for an account. The plaintiff knew or 
could have known what was the state of accounts 
between L and defendant. 

Held, that the suit should have been filed on an 
account and not for an account and even if the 
plaintiff did not know how much was due to L it 
was open to him to have sued on account valuing 
his relief according to his estimate. 

Held further , after the inspection of all the 
accounts after filing of the suit he could have 
applied for amendment of the pleadings. A.I.R. 
1933 Lah. 483, List. ( Rupchand Bilaram and 
Mehta, A. J. Cs.) Mulomal Khemchand v. 
Tarachand Dassumal. 161 I.C. 505=8 R S 
147=A I.R. 1936 Sind 9. ' ‘ 

--Suit for—Relief when can be granted. 

A right to claim a statement of accounts is an 
unusual form of relief only granted in certain 
specific cases and is only to be claimed when the 
relationship between the parties is such that this 
is the only relief which will enable the claimant 
to satisfactorily assert his rights. According to 
the terms of a lease the lessees were liable to pay 
rent at the rate of Rs. 10 per month ; but if the 
lessees were to sub-let and recover more than 
Rs. 60 per month, they were also liable to pay ith 
of the excess to the lessors. The lessor alleged 
that the lessees had failed to pay rent according 
to the terms of this lease and sued to recover 
certain sum as rent and also claimed rendition of 
accounts* alleging that the lessees were realizing 


ACQUISITION. 


more than Rs. 60 per month, from their sub¬ 
tenants. 

Held , that claim for rendition of accounts could 
be granted. ( Bhide , J.) Panna Lal v. Ram 
Richhpal. A I.R. 1940 Lah. 120. 

ACCRETION. 

See Alluvion and Diluvion. 

Bengal Alluvion and Diluvion Regu¬ 
lation. 

Hindu Law. 

Landlord and Tenant. 

Land Tenures. 

T P. Act, Ss. 63, 72 and 108. 
ACCUMULATION. See T. P. Act, S. 18. - 
ACKNOWLEDGMENT. 

See (1) Contract Act, S. 25 (3). 

(2) Limitation Act, Ss. 19 and 20. 
ACQUIESCENCE. 

See also (1) Evidence Act, S. 115. 

(2) Estoppel. 

(3) Landlord and Tenant— Eject¬ 

ment. 


- Building on the land of another—Acquies¬ 
cence of owner—Right of builder to remove 
building — Conditions. 

A party building on the land of another is 
allowed to remove the building when there has 
been a bona fide belief on the part of the person 
building that he has title and then it appeared 
that he had no title but was misled by the ac¬ 
quiescence of the owner. {Stone, C. J. and Bose , 

{•r?^ A x? DUL J <A2AK v - Seth Nandlal. I.L.R. 
1940 Nag. 269=182 I.C. 581 = 12 R N. 12=1938 
N.L.J. 317=A.I.R. 1938 Nag. 506. 

. Doctrine of—Elements to be proved—Build¬ 

ing on land by trespasser—Silence of owner—If 
raises estoppel—Principles. See Evidence Act, 
S. 115. 40 C.W.N. 1370. 


Essentials of. 


Acquiescence imports full knowledge and it is 
no more than an instance of the law of estoppel. 
Apart from the full knowledge required, there 
must be some lying by to the detriment of the 
other side {Stone, C J. and Bose, J.) 
Kuwarji v. Bhurelal. 182 I.C. 527=12 R N. 
9=1939 N.L.J. 136=A.I.R. 1939 Nag. 163. 

— Standing by — Decree-holder raising no 
objections by way of attachment nor asking money 
to be deposited in Court but allowing judgment- 
debtor to take it away—Subsequent claim to such 
money — Maintainability. 

Where a decree-holder knowingly acquiesces in 
the disbursement of money due to the judgment- 
debtor, he cannot subsequently claim that such 
money ought to have been kept for his benefit. 
Where the decree-holder never asked that certain 
money to which the judgment-debtor was entitled 
should be paid into Court nor tried to attach it 
but stood by and allowed the judgment-debtor to 
take it; 

Held, that it was not open to him subsequently 
to plead that the money ought to have been kept 
for his benefit {Pollock, J.) Ghusaram v. 
Parashram. 166 I.C. 950 (2)=9 R N 152— 
A.I R 1936 Nag. 163. V 

ACQUISITION. 

See Hindu Law — Joint Family. 

. By Government. See Land Acquisition 
act* 
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ACQUISITION. 

-Of easement. See Easements Act, Ss. 47 

and 15. 

-Of Title. See Adverse Possession. 

- Compensation—Franchise for public utility 

granted to private undertakers—Latter under 
obligation to transfer undertaking to public 
authorities after expiry of limited period — Assess¬ 
ment of compensation on transfer—Basis of. 

It is a familiar feature common to all cases in 
which a franchise for a public utility is granted to 
private undertakers for a limited period coupled 
with an obligation to transfer the undertaking to 
a public authority at the conclusion of the period, 
that the undertakers must look to reap the reward 
of their enterprise in the profit which they may 
make during the currency of their franchise and 
on its expiry shall receive only the value of the 
structure which they have created without any 
compensation either for the profits or the losses 
which they may have made or sustained while in 
the enjoyment of their franchise. This is plainly 
just, for which the termination of the franchise 
the power to make profits or the liability to incur 
losses simultaneously terminates. The promoters 
have had their chance to make what they can out 
of their undertaking in the knowledge that it was 
of limited duration and that they must part with 
it at a fixed date. To compensate them on the 
basis of the profits which they have made and are 
surrendering, would be to assume that they had a 
right to go on making profits although ex 
hypothesi the franchise which gave them that 
. right had come to an end. (Lord Macmillan.) 
International Railway Co. v. Niagara Parks 
Commission. 10 R.P.C. 17=1691.C. 562=A.I.R. 
1937 P 0.214 (P.C.). 

— — Compensation—Transfer of public utility 
undertaking as a going concern—Fixing of com¬ 
pensation—Basis of. 

In the absence of clearest directions to the con¬ 
trary in the terms of transfer, the compensation 
payable by the transferee of a public utility under- 
taking as a going concern to the transferor should 
not be fixed at the break up value to the trans¬ 
feree. The compensation should be fixed on the 
/ r S,S j 1 / reconstruction cost less depreciation. 
(Lord Macmillan.) International Railway Co. 
v. Niagara Parks Commission. 10 R.P.C. 17= 
169 I.C. 562=A.I.R. 1937 P C. 214 (P C ). 
ACQUITTAL. 

See (1) Cr. P. Code. Ss. 403, 417 and 439. 

(2) Criminal Trial. 

ACTIONABLE CLAIM. 

See (1) Assignment. 

(2) Negotiable Instruments. 

(3) Promissory Notes. 

A < 4) T P * Act ’ Ss - 3 - 6 '*), 130 to 137. 

ACTIONABLE WRONG. .See Tort. 

^ ee In terpretation of Statutes. 

9? STATE —Dismissal of civil servant. 

a !” IS i a l 0 r a o Clvil servant cannot be des- 
cribed as an Act of State of Sovereignty, and an 

action could be brought against the Secretary of 
r ^? PCCt thcFcof • (Bhide and Currie, JJ.) 

47?-Ao t L o L , of State - 8 R L 

Uah~226 * 1107 ~* 39 P L.R. 514=A.I.R. 1937 

- Jest Stolen property recovered from 

accused s person lost while in custody of police— 


ADMINISTRATION. 

Suit by owner for recovery thereof—Liability of 
Secretary of State—Jurisdiction of Court. 

The Act of State is an act which the King 
executes in the exercise of his absolute and 
extraordinary power. If the Secretary of State 
takes the property in suit by an act of Sove¬ 
reignty, then no suit will lie : but if, on the other 
hand, he takes it under the colour of legal title, 
then his act will be within the jurisdiction of the 
Courts. Certain stolen property recovered from 
the accused was lost while it was in the custody 
of the police. The owner of the property, there¬ 
fore, filed a suit against the Secretary of State 
for India for recovery of the property. It was 
contended on behalf of the Secretary of State 
that as the property came into his possession in 
the exercise of a Sovereign right and thus an Act 
of State, no suit lay against him. 

Held, that as the stolen property was recovered 
from the offenders under the provisions of the 
Cr. P. Code, and disposed of also under the 
provisions of the same Code, there was no occa¬ 
sion for the exercise of any absolute power of 
the Sovereign in this matter and whatever was 
done, was done under the Municipal law of the 
land. The liability of the Secretary of State 
having thus arisen under the Municipal law of 
the land, the defence that the act was an Act of 
State, could not he invoked. (Addison and Din 
Mohammad, J.) Uma P rash ad v. Secretary of 
State. 18 Lah. 380=172 I.C. 567=10 R.L. 
345=39 P.L.R. 845=A.I.R. 1937 Lah. 572. 

ADATHI SYSTEM. See Principal and 
Agent—Adathi. 

ADEN CIVIL AND CRIMINAL JUSTICE 
REGULATION (VI OF 1933), S. 7—Scope 
—Order by District Judge in revision—Bombay 
High Court’s powers of interference in revision. 

S. 7 of the Aden Civil and Criminal Justice 
Regulation confers upon the High Court of 
Bombay a power of revision where any case has 
been decided by the District Judge of Aden 
whether in his original jurisdiction, or in appeal, 
or in revision. But the High Court should gene¬ 
rally be slow to interfere with the exercise by the 
District Judge of his revisional powers. {Beau¬ 
mont, C.J.) Ahmed Abdulla Rubatti v. Ahmed 
Abdulla Dubaee. 168 I.C. 576=9 R B. 374=39 
Bom.L.R. 110=A.I.R. 1937 Bom. 180. 

-S-15 —Powers of District Judge—Revision 

—Admission of new evidence—Jurisdiction 

The language of S. 15 of the Aden Civil and 
Criminal Justice Regulation is extremely wide, 
and the District Judge of Aden has jurisdic¬ 
tion under S. 15 to admit new evidence in 
revision, although it is obviously rather a danger¬ 
ous course to admit further evidence in revision. 
{Beaumont, C.J .) Ahmed Abdulla Rubatti v. 
Ahmed Abdulla Dubaee. 168 I.C 576=9 R B. 
374=39 Bom L R. 110=A.IR. 1937 Bom. 180. 

ADJUSTMENT. See C. P. Code, O. 21, R. 2, 
and O. 23, R. 3. 

-—Executory agreement—If can be adjust¬ 
ment^ See C. P Code, S. 47 and O. 21, R. 2. 
I.L.R. (1939) Kar. 725 

ADMINISTRATION—Application for letters 
with will annexed—Limitation—Long delay— 
Effect of. See Succession Act, S. 217. 41 C.W. 
N. 1204. 
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ADMINISTRATION. 

- Application for letters by widow—Consent 

decree providing payments to zvidow--No pay¬ 
ments made even after nine months—IVidow with 
minor children starving—Directions giving relief. 

A widow with five minor children applied for 
letters of administration of her husband’s estate. I 
Her major step-son filed a caveat. A consent | 
decree providing payments to widow was subse- j 
quently passed. But though her husband died 16 | 
months ago and the consent decree was passed | 
nine months ago, and though sums amounting to j 
Rs. 3,000 or Rs. 4,000 had been paid out of the 
estate on account of costs, she and her five minor 
children were starving. She even sold her orna¬ 
ments. She was informed by the Administrator- I 
General that there were still adjustments to be 
made against anything that has in future to be 
paid to her. 

Held, ,‘there is something wrong with the system 
of administration of such estates. With regard 
to possible change of this system it is not a matter 
for the Court. There are no doubt difficulties. 
There are vested interests from the revenues of 
the country down to the smallest law tout against 
change. But unless changed, the system will be 
destroyed and it will deserve to be destroyed/ 
Directions giving relief to the widow were given 
on consent of parties. ( Ameer Ali, J.) ProbHa- 
pati Ray v. GourisHankar Ray. 171 I.C. 510= 
A.I.R. 1937 Cal. 219. 

--—Application for letters with will annexed— 

Scope of enquiry—Considerations. See Succes¬ 
sion Act, S. 217. 41 C.W.N. 1204. 

-- Constructive trustee—Liability of — Extent. 

Even a constructive trustee will not be liable 
except for moneys which he is proved to have 
received. (Mr. Jayakar.) Atisukhlal v. Natvar- 
lal. 183 I.C. 885=12 R.P.C. 78=6 B.R. 26= 
1939 O.L.R. 586=1.L.R. (1939) Kar. (P.C.) 
391=A.I.R. 1939 P.C. 238 (P C.). 

--Hindu joint family—Death of father— 

Absence of separate property—Creditor's suit for 
administration—If lies. See C. P. Code, Ss. 50, 52 
and 53. 1939 M.W.N. 493=A.I R. 1939 Mad. 
552. 

- Pleader's fee—Property involved worth 

Rs. 1.24,000— Suit notionally valued at Rs. 800— 
Calculation of fees—Basis of. 

The subject-matter of a suit is the actual value 
of the property to which the plaintiff would be 
entitled if the suit succeeds, and not the notional 
figure at which the plaintiff chooses to value it. 
For purposes of calculating pleader's fee in tax¬ 
ing the defendants' costs of an administration suit 
dismissed as bad for multifariousness the basis to 
be adopted was the value of the property, namely, 
Rs. 1,24,000, and not the notional value of Rs. 800, 
which the plaintiff had chosen. (Broomfield and 
Macklin,JJ.) Narharii/. Baburao. 41 Bom.L. 
R. 413=183 I.C. 655=12 R.B. U7=A.I.R. 1939 
Bom. 299. 

-- Preliminary decree drawn up—Further 

steps to be taken. 

Where a preliminary decree for administration 
has been drawn up, nothing more is required 
from the Court beyond giving directions to the 
administrator or the receiver or whoever it is 
who is in charge of the estate, as to the lines the 
administration ought to take; and the only other 
decree which can be passed in the administration 
is the final decree, which will declare that the 


ADMINISTRATION. 

estate had been administered and which will allot 
out of the assets remaining in the hands of the 
Court or the administrator the various shares to 
the parties entitled to receive them. Hence after 
the preliminary decree, a supplementary decree 
cannot be passed by the Court on the application 
of a creditor. (Baguley and Mosely, JJ.) A. T. 
N. A. T. Chockalingam Chettiar v. Ko Maung 
Gyi. 178- I.C. 544=A I.R. 1938 Rang. 372. 

- Receiver in administration suit—Status and 

powers of. 

The receiver appointed in an administration 
suit has no better status than that of a receiver 
appointed under O. 40, C. P. Code. He is not on 
the same footing as a receiver appointed in an 
insolvency proceeding in whom the estate of the 
insolvent vests and the insolvent is divested of it. 
When a Court appoints a receiver, the property 
comes in the custody of the Court. The posses¬ 
sion of the receiver is the possession of the 
Court. The property passes into legal custody 
(custodia legis) and such custody is for the bene¬ 
fit of the true owner. The receiver thus holds 
the property for the benefit of the true owners. 
By the appointment of a receiver the Court takes 
upon itself the management of the property 
during the continuance of the litigation, but the 
proprietary right or interest in the property is not 
transferred from the rightful owner either to the 
Court or to the receiver appointed. So where a 
receiver is appointed to the estate of a certificate 
debtor, the sale cannot be inoperative against the 
estate simply because the receiver is not substitut¬ 
ed as certificate debtor. (Mahomed Noor and 
Rowland, JJ.) Mangtulal Bagaria v. Daya 
Shanker. 165 I C. 749=9 R.P. 205 = 18 Pat.L. 
T. 301=3 B.R. 73=A I.R 1936 Pat 572. 

- Suit by creditor on behalf of himself and 

other creditors—Creditor not coming in and taking 
dividend—Distribution of assets among creditors 
coming in— Subsequent suit by former against 
latter for refund pro rata— Maintainability—C. P. 
Code, O. 20, R. 13. 

Where in an administration suit, by a creditor 
for himself and other creditors, for the adminis¬ 
tration of the estate of a deceased debtor, the 
assets which are not sufficient to pay the debts in 
full are distributed proportionately and rateably 
among the creditors proving their claims under 
the suit, a creditor who has neglected to come in 
at the proper time and to prove his debt in the 
suit cannot be permitted to disturb the dividend 
of the other creditors. A suit by him against the 
creditors who have proved and received dividends 
for a redistribution of the assets and for a pro rata 
refund by those creditors is not maintainable. 
(Rangnekar, J.) Kissondas Premchand v Jivat- 
lal Pratai'SHI & Co. 167 I.C. 529=9 R.B. 313= 
38 Bom.L.R. 864=A.I.R. 1936 Bom 423. 

- Suit for, of estate of deceased person — 

Duty of Court—If bound to make administration 
order—Power to refuse order — Practice. 

The Court is clearly not bound to make an 
order for the administration of the estate of a 
deceased person, if the questions between the 
parties can be properly determined without such 
order. The order may be refused, even if the 
deceased testator has directed his executors to 
take proceedings to have his estate administer¬ 
ed by the Court. ( Rangnekar , /.) Kissondas 
Premchand v. Jivatlal Pratapshi & Co. 167 
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administration. 

I.c. 529=9 R.B. 313=38 Bom.L.R. 864=A.I.R 
1936 Bom. 423. 

_ Suit for—Disputed debt—Power of Court 

to direct its payment to administrator. 

No doubt a Court in pursuance of a decree in 
the administration suit is competent to direct one 
of the parties to the suit to restore or hand over 
to the administrator or the receiver assets belong¬ 
ing to the estate in possession of such party, but a 
debt, specially a debt which is disputed, is not 
governed by this rule, because the expression 
“asset'’ as used above means property which has 
come in the hands of the representatives of the 
deceased as such either actually or by implication 
and a disputed debt cannot be deemed to be an 

asset which has come in the hands of any person 

representing the estate. (Jai Lai, /.) Ah m ap Din 
v. mahomed Taqi. 163 I.C. 363=9 R.L. 6 (2) — 
38 P.L.R. 28i=A.I.R. 1936 Lah. 365. 

-Suit for—Joint Hindu family—Debts by 

father—Suit after death against undivided son by 
creditor for administration — Maintainability—C. 

P. Code, S. 53. 

S. 53, C. P. Code, extends the meaning of the 
term “legal representative” as defined by S. 2 (11), 
by expressly making the son or descendant of a 
Hindu his legal representative in respect of joint 
family property in his hands which is liable under 
the Hindu Law for satisfaction of the debts of 
the deceased ancestor. The obligations of the 
Hindu son or other descendant, in respect of 
ancestor’s debts which are not illegal or immoral, 
are, after the enactment of S. 53. precisely those 
of an heir, though the undivided son or other 
descendant gets the property by right of survivor¬ 
ship and takes it in his own right under the 
Hindu Law. Consequently a suit by a creditor 
for the administration of the estate of a deceased 
Hindu against his undivided son is maintainable. 
(Lakshmana Rao, J.) Meenakshi Achi v. Rama- 
swami Chettiah. 173 I C. 671=10 R.M. 618= 
1937 MW.N. 757=46 L.W. 321=A.I.R. 1937 
Mad. 785. 


AND 
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—-- Suit for—Maintainability — Debt due by 

Hindu father—Suit by creditor against undivided 
son after father's death for administration — 
Competency—Opposition by some creditors—If a 
bar. 

A creditor of a deceased Hindu sued his undi¬ 
vided son for an administration of such part of 
the son’s estate as was liable for his father’s 
debts. A number of creditors of the deceased 
who were also joined as defendants were against 
the suit for the obvious reason that they had 
already obtained decrees and were actually exe¬ 
cuting them. 

Held, that though the son was not the legal re¬ 
presentative of his deceased undivided father, 
the debtor, his obligations were nevertheless 
precisely those of an heir, unless the debts were 
incurred for illegal or immoral purposes, and the 
son would be liable for his father’s debts, not 
being illegal or immoral, to the extent of the 
assets of the joint family property that had come 
into his hands; and it was equitable and desirable 
that the creditor should be allowed to bring an 
administration suit against the undivided son of 
the debtor. The interested objections of certain 
defendants-creditors would not be a sufficient 
ground for not permitting the plaintiff to pursue 
his remedies in an administration suit. ( Horwill , 


ADMIRALTY. 

/.) Anjayya v. Ankamma. 166 I.C• |66=9 R. 
M. 405=1936 M.W.N. 1398=44 L.W. 836—A.I. 

R .— 93 | f ^ a / Q r — Maintainability-Suit between 

r, 0. / 2a , R. fl 13,*Cr. P. Code, makes it dear that 

administration suits are intended to be fiJed tor 
the purposes of taking an account ol any pro 
pertyandfor its due administration under the 
decree of the Court. A suit between rival clai¬ 
mants to the estate of a deceased person, each one 

claiming to be his sole heir, is not a sult . an 

account of any property and for its due ad minis 
tration under the decree of the Court. When, 
therefore, the main purpose ol a suit is to deter 
mine who is the rightful heir ot a deceased person 
an administration suit cannot be hied by one ot 
the heirs to obtain possession ot the property 
wrongfully withheld by another person claiming 

to be the heir. {Abdul Rashid, J.) _ 

Narain v. Ghasi Ram. 42 P.L.R. 145—A.I.K. 

1940 Lah. 179. 

- Suit for—Party claiming less share in 

plaint—Right to proper share. 

In a suit for the administration of the estate, 
the parties are entitled to obtain the shares ol the 
estate to which they are entitled under the law, 
and the fact that the plaintiff may in his P la1 " 1 
have claimed a less share than is actually due o 
him does not prevent his proper share being 
awarded to him in the judgment. (Moselyand 

Dunkley, J J .) Oon Chan Thwink. 

177 I.C. 501 = 11 R.R. 134=A.I.R. 1938 Rang. 

254. 

- Suit f or—Parties — All creditors, if neces- 

In an administration suit, the object of which 
always is to obtain an order for the administration 
of the estate of a deceased person under the 
supervision of the Court which must necessitate 
the payments of all the debts from the estate and 
therefore essentially a representative suit, it is 
not necessary that all the creditors should be 
arrayed as parties. All that is necessary in such 
cases is to call upon all the creditors after the 
decree has been passed to prove their debts ana 
to pay such debts as have been proved before 
distribution of the estate to the heirs. (Jai Lai 
and Abdul Rashid, JJ .) Mt. Shahzadi Bi v. M 
Rahmat Bi. 174 I.C. 893 = 10 R.L. 616 = A.I R. 
1937 Lah. 761. 

ADMIRALTY — Collision action — Suit for 
damages—Burden of proof. 

In collision action the burden in the first in¬ 
stance lies on the plaintiff and before he can 
succeed he must prove loss or damage due to the 
wrongful acts of the defendants, namely, loss or 
damage due solely or in part to their negligence 
or default. When he makes out a prima facte 
case of negligence on the part of the defendant, 
the burden of proof is shifted, and the defendant 
will be liable unless he proves that his negligence 
in no way contributed to the loss. (Davis, 7.C.) 
Yoosaf Sagar Abdulla v. S S. “Ellora”. (1940) 
I.L.R. Kar. 53=A.I.R. 1939 Sind 349. 

- Collision — Actionability — Carrying of 

wrong lights by one ship misleading another—Suit 
by owner of former against latter for damages 
Maintainability 

If a ship by carrying wrong lights, or by navi¬ 
gating in an improper or unusual manner, mis* 
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admiralty. 

leads or embarrasses another, she cannot attri¬ 
bute as fault to the latter any act which was the 
probable result of her own negligence. (Davis, J. 

C .) Yoosaf Sagar Abdulla v. S. S. “Ellora”. 

Cl940) I.L.R. Kar.53=A.I.R. 1939 Sind. 349 
- Collision—Liability — Contributory negli- 

gence—Negligence—Test of. 

In collision actions it may well be that both 
parties are guilty of a neglect of duty, and that, if 
either had used reasonable care and skill, the 
collision would have been avoided. In such a case 
the maritime law, which is followed in the 
Admiralty, apportions the joint damage. So far 
as what constitutes negligence, it may perhaps 
best be expressed as doing something which ought 
either to be done in a different way or not at all, 
or omitting to do something which ought to be 
done. In collision cases the negligence relied on 
is generally a failure to exercise the skill, care 
and nerve which are ordinarily to be found in a 
competent seaman, or a breach of regulation, 
either international or local, governing navigation 
or equipment, or more rarely the inefficient or 
defective condition of the vessel or her equipment. 
Extraordinary skill or extraordinary diligence is 
not expected but that degree of skill, and that 
degree of diligence, which is generally to be 
found in persons who discharge their duty. 
(Davis, J.C.) Yoosaf Sagar Abdulla v. S. S. 
“Ellora”. (1940) I.L.R. Kar. 53=A I.R. 1939 
Sind 349. 

Jurisdiction—Owner of ship not resident 
abroad, or dead or bankrupt—Suit against — Main¬ 
tainability. 

It is true that the Admiralty has jurisdiction in 
rent and that the ship is often spoken of as the 
wrongdoer and that a ship may be liable in ad¬ 
miralty where no damages could be recovered at 
law against the general owners. But where the 
owners of the ship are not resident abroad, dead 
or bankrupt a suit does not lie against the ship 
but against the owner. (Davis, J.C.) Yoosaf 
Sagar Abdulla v. S S. "Ellora”. (1940) I LR 
Kar. 53=A.I.R. 1939 Sind 349. ' 

—- -Regulations for preventing collisions at sea, 

Art. 2 o Failure to give sound signals to country 

craft in open sea—Effect of. 

There is nothing in Art. 28 of the Regulations 
for preventing collisions at sea which exempts a 
steamer from giving sound signals to a country 
cratt. failure to give sound signals to country 
craft in the open sea is breach of the Regulation 
and a general practice to ignore it in certain cases 
is no answer to the charge that a breach of the 
Regulations is prima facie negligence. The bur- 
den hes upon the party failing to give signals to 
show that failure to give sound signals did not 
contribute to the collision. (Davis, J.C.) Yoosaf 
Sagar Abdulla v. S. S. "Ellora ” (1940) I.L.R. 
Kar. 53=A.I.R. 1939 Sind 349. 

ADMIRALTY ACTIONS—// party can succeed 
on failure of opposite party to prove his case. 

In admiralty actions if a party fails to prove his 
case it cannot be said that the other party must 
succeed or vice versa. The case set up by one 
party may be false. This will disentitle that party 
to recover, but it does not follow from this that 
the opposite party must be held to have succeeded, 
A party in order to he entitled to recover must 
prove his own case. This principle which is of 
general application has always been applied in 


ADVERSE POSSESSION. 

admiralty actions. Again, a party must recover 
only “ secundum allegata et probata ”. The rule 
that proof must not be at variance materially with 
pleadings and that a party must state in his plead¬ 
ings the material facts on which his case rests 
and in order to succeed must prove those material 
facts must always remain one of the essentials of 
legal procedure. (Sen, J.) River Steam Navi¬ 
gation Co v. S.S. “Janardan”. 184 I.C. 724= 
A I.R. 1939 Cal. 513. 


ADMISSIBILITY. 

See (1) Evidence. 

(2) Evidence Act, 

(3) Registration Act, Ss. 49 and 17. 

ADMISSION. 

See also (1) C.P. Code, O. 12. 

i (2) Evidence Act, Ss.l7 to 30 and 115. 
(3) Legal Practitioners. 

- Gratuitous admission—When can be with¬ 
drawn . 

If a person makes a gratuitous admission that 
the maker has no right in the property in certain 
estate and that all his rights had been extingui¬ 
shed, there is nothing to prevent him from with¬ 
drawing the said admission unless there is some 
obligation not to withdraw the gratuitous admis¬ 
sion made by him. (Collister and Bajpai, JJ.) 
Ishar Fatima Bibi v. Anwar Fatima Bibi. 182 

I. C. 801 (2)=12 R.A. 38=1939 A.L.J. 642= 
A.I.R. 1939 All. 348. 

- Waiver—Difference between. 

There is a distinction in law between waiver and 
admission ; in the case of waiver a person is not 
to be held to have waived a right of which he was 
reasonably ignorant, but in the case of a represen¬ 
tation or admission which is acted on, the party 
making it cannot plead ignorance unless it is 
induced by the other party, for, if he does not 
choose to enquire beforehand, he takes the risk of 
error. (Lord Thankerton.) Shyam Sunder 
Singh v. Kaluram Agarwala. 32 S L R. 879=5 
C.L.T. 1 = 176 IiC. 2=42 C.W.N. 1041=19 Pat. 
L.T. 561=48 L.W. 199=1938 M.W.N. Sl4=1938 
O.L.R. 344=1938 A.W.R. (P C ) 186=68 C.L.T. 
145=1938 O.W.N. 883=11 R.P.C. 58=1938 A. 
L.R. 672=4 B.R. 815=1938 O.A. 780=1938 P. 
W N. 612=A.I.R. 1938 P.C. 230=(1939) 1 M.L. 

J. 147 (P.C.). 

ADVANCEMENT. 

See (1) Benami. 

(2) PIUSBAND AND WIFE. 

-Doctrine of—Applicability in India—Pur¬ 
chase by father in son s name—Inference. See 
Benami—Presumption. A.I.R. 1939 Pat. 462. 

ADVERSE POSSESSION. 

See also ( 1) Landlord and tenant. 

(2) Limitation Act, S. 28, and Art. 
144. 

Acquisition of title. 

Burden of proof. 

Co-owners. 

Co-sharers. 

Co-tenants. 

Essentials. 

Evidence. 

Guardian and ward. 

Hindu widow. 

Interruption. 

Landlord and tenant. 
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ADVERSE POSSESSION—Acquisition of 
title. 

License. 

Limited interest. 

Mortgage. 

Mortgagor and mortgagee. 

Pardanashin lady. 

Permissive possession. 

Possession referable to lawful title. 

Possession under invalid title. 

Possession by wrongdoer. 

Presumption as to. 

Principal and Agent. 

Reversioner 

Rival landlords 

Service tenure. 

Trustee. 

Void alienation. 

Wakf property 

Waste land 

What constitutes. 

Miscellaneous. 

Acquisition of title. 

-Acquisition of title—Khoti land—Wrong 

transfer by occupancy tenant— Possession by 
transferee for over 12 years—Effect of. See 
Bombay Khoti Settlement Act, S-. 6 and 8. 

40 Bom.L.R. 390. 
- Acquisition of title—Possession in pur¬ 
suance of settlement of disputes between brothers 
—No dispute for nearly 50 years—Possession 
ripening into ownership. 

Where in the settlement of dispute between two 
brothers as to the succession to an estate, the 
younger brother was given certain properties by 
way of maintenance and the elder was recognised 
as the owner of the remaining estate in his posses¬ 
sion and which settlement remained unquestioned 


ADVERSE POSSESSION—Acquisition of 
title. 

which is sufficient to make out title by adverse 
possession. ( Srivastava , C.J. and Zia-ul-Hasan, 
J .) Saltanat Bahadur Khan v. Gaya Bakhsh 
Singh. 13 Luck. 386=168 I.C. 932=1937 O.W. 
N. 625=1937 O.L.R. 332=9 R. O. 514=1937 
R.D. 351=A I.R. 1937 Oudh 397. 

- Acquisition of title by females—Nature 

of estate acquired. 

A female who gets into adverse possession of 
land to which she has no legal right, takes it as 
full owner at the end of the statutory period. 
(Ram Lall, J.) Zaharya Mal v. Shib Charan. 
41P.LR.672. . 

-- Acquisition of title—Inclusion of disputed 

land in prior pre-emption suit — Effect—Starting 
point. . 

The criterion of adverse possession is whether 
a person possesses land claiming it as his own ; if 
he does he must be held to be in adverse posses¬ 
sion. 46 I.C. 964, Rel. on. The defendant built a 
house in 1919 on the land claimed by the plaintiff 
as his own and was in possession for over 12 
years till date of suit in 1932. In 1920, less than 
12 years before date of suit, the defendant sued 
the plaintiff for possession of certain land by pre¬ 
emption. It was discovered subsequently that 
this land included the land in dispute. In the suit 
by the plaintiff for possession, it was contended 
that the defendant had admitted the title of the 
plaintiff by his suit for pre-emption and this can¬ 
celled the effect of overt act of adverse posses¬ 
sion. 

Held, that the fact that the area in dispute was 
included in the pre-emption suit did not show that 
there was any conscious admission by the defen¬ 
dant of plaintiff's title to the area in dispute, and 
by putting the building on the land in dispute the 

as his own 


and in force for nearly 50 years, it was held that defendant claimed the site as his own and his 
t le possession of the elder brother and his repre- adverse possession therefore started from that 
sentatives had been adverse to the younger 
brother and his representatives for more than the 
period of 12 years prescribed by the law of limi- 
and had ripened into ownership. (Sir 
Shadi Lai ) Karunakar Tjkait Samanta v. 

Chandra Bidyadhar. 174 I. C. 128= 

1938 O W.N. 412=1938 R.D 438=19 Pat.L.T. 

?**=A 9 ** A WR - (PC.) 97=47 L W. 611= 

1938 O.L.R 180=1938 P W.N 384=1938 O.A. 

iJi=l?38 A.LR 293= 10 R P C 256=4 B.R. 

505=0938) M W.N. 620 (P C.). 

—Acquisition of title—Possession by tenant. 

If a tenant does not claim in himself proprie- 
tary rights but claims only a subordinate right 
that of tenant, the effect of his possession for 
t “ an the statutory period is to make the 
land so possessed a part of his tenancy. ( Mitter 

) Abdul Latip v Nawab Khatf.h 
69 C L J. 28=185 I.C. 714=12 R.C. 

404=A.I R. 1939 Cal 354. 

Acquisition of title—Agent or co owner — 

Possession by. 

Ouster apart, a man’s possession b> his agent is 
not dispossession by his agent. The like is true 
between c -owners. (Sir George Rankin .) Cadija 
Umma v Don Manis Appu 1939 AC 136— 

63°(P C 971 = 11 R P C - 204 = A I R 1939 P C. 

——Acquisition of title—Assertion of hostile 
title by transfers of property 

. The transfers of properry by a person in posses¬ 
sion constitute a clear assertion of hostile title 

0 D 


date and not from the date of the institution of 
the pre emption suit. (Abdul Rashid, J.) Amar 
Natii v. Ram Rakha. 177 I C. 158=11 R.L. 

275=40 P.L.R. 479=A.I.R. 1937 Lah. 811. 
- Acquisition of titke—Mortgagee in posses¬ 
sion under invalid sale. 

Where property is sold under an invalid sale 
deed to a mortgagee already in possession, there 
can be no adverse possession by the vendee 
against the real owners, no possession having 
followed under the sale deed. (Addison and 
Abdul Rashid, JJ.) Lachhman Singh v. Nawab. 
163 I.C. 48=8 R.L. 1025 (1)=38 P.L.R. 716. 

■Acquisition of title—Possession under 
agreement of sale—Suit for specific performance 
barred—Effect—Title—If can be acquired by ad¬ 
verse possession. See Part performance—Suit 
for possession. 64 C.L.J. 115=A.I.R. 1937 Cal. 
88 

-- —Acquisition of title—Submergence of land 

during rainy season—Constructive possession of 
true owner. 

While the land remains submerged whether it 
is for the whole year or only for some months 
during the rainy season, no possession could be 
deemed to continue with a person who is not the 
rightful owner so as to be made available towards 
the acquisition of title by adverse possession. 
During this period, the possession of the true 
owner must be deemed to have revived construc¬ 
tively. (Srivastaia and Nanavutty, JJ.) Partab 
Bahadur Singh v. Jagatjit Singh. 12 Luck. 
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ADVERSE POSSESSION—Acquisition of 
title. 

371 = 164 I C. 118=9 R O. 40=1936 O.W.N. 784 
=1936 R D. 416=A.I.R. 1936 Oudh 387. 

- Acquisition of title—User of land by grant¬ 
ing lease for grazing cattle during rainy season. 

Where, in a claim for title by adverse posses¬ 
sion against Municipal Committee, the claimant 
produced a document purporting to be a rent deed 
executed in his favour, whereby he had given the 
property on rent to the lessee to graze his cattle 
in rainy season, 

Held, this was not such a declaration of owner¬ 
ship as would become apparent to the Committee 
or put them on their guard. User of this sort 
was common in India and excited no particular 
attention and it was neither intended to denote 
nor understood as denoting a claim to the owner¬ 
ship of the land. This obviously was not an act 
which was sufficient to give title by prescription. 

(Addison and Din Mohammad, JJ.) Dwarka Das 
v. Municipal Committee, Amritsar. 173 I.C. 
971=10 R.L. 510=A.I.R. 1937 Lah. 492. 

Burden of proof. 

- Burden of proof—Acts of Possession- 

Nature of. 

Acts indicative of possession must vary with 
the nature of the land over which possession is to 
be exercised and asserted. (Davis, J. C. and 
Mehta. J.) Tahilram Tackchand v. Mt. Miral. 
176 I.C. 549=11 R.S. 22=AI.R. 1938 Sind 132. 

- Burden of proof —Animus— Permissive 

possession — Presumption—Property belonging to 
mother held and enjoyed by son—Inference of 
enjoyment on behalf of mother. 

The question of adverse possession depends 
upon animus. In the case of property belonging 
to a mother which is held by her son, having 
regard to the relationship between the parties, the 
prima facie presumption would be that the pos¬ 
session and enjoyment by the sou is on behalf of 
the mother. (Venkataramana Rao, J ) Veera- 
bhadrayya v. Seethamma. 1939 M.W.N. 1073 
=A.I R. 1940 Mad. 236. 

■- Burden of proof. . 

The burden of establishing adverse possession 
is on the person setting it up. (Mitter and 
Patterson, JJ.) Biraj Mohini Dassi v Sarala 
Devi Chowdhurani. 169 I.C. 913=10 R.C 59= 
41 C W.N. 396=64 C L J. 115=A.I.R. 1937 Cal. 
88 . 

•- Burden of proof. 

Where in a suit for possession of property, the 
title of the plaintiff, as well as the possession of 
the defendant for more than 12 years before suit 
are established and the plaintiff pleads that he has 
let the defendant in possession as a tenant but 
that has not been proved and the defendant pleads 
adverse possession, the burden of proof, in such 
a case, is on the defendant, and if he does not 
establish adverse possession, the plaintiff is en¬ 
titled to a decree for possession (Bose, J.) 
Mehfrban Tallin Yusuf Khan Kai.i.u 1938 

N. L.J. 418=181 I.C. 203=A.I.R. 1939 Nag 7. 

—-- Burden of proof—Female — Possession 

without right — Presumption. 

The possession of a female, when it is without 
right is prima facie, adverse leaving it to the 
person alleging that it is not adverse, to prove it. 
(Thomas, J.) Mata Baksh Singhs/. Ajodhia 
Bakhsh Singh. 163 I.C. 770=9 R. O. 1=1936 

O. L.R. 378=A.I.R. 1936 Oudh 340. 


ADVERSE POSSESSION—Co-owners. 

Co-owners. 

- Co-owners. 

One co-owner cannot hold property adversely 
to the other co-owner unless he, by means of 
some overt Act, asserts adverse possession or 
deals with the property in such a manner that 
his acts amount to an ouster of the other co- 
owner. (Tek Chand and Abdul Rashid, JJ.) 
Murli Dhar v. Amar Nath. 42 P.L.R. 348. 

- Co-owners — Ouster — Onus. 

A co-owner is presumed to hold on behalf of 
all, and if any co-owner asserts ouster, burden 
of proof lies on the person asserting ouster. 
(Vivian Bose, J.) Khwaja Afzal v. Mahomed 
Saheb. I.L.R (1936) Nag. 177=165 I.C. 177=9 
R.N. 66=A.I.R. 1936 Nag. 214. 

- Co-ozvners — Essentials — Co-heirs under 

Mahomedan Law—Alienee from some — Posses¬ 
sion of—If adverse to rest . 

To constitute title by adverse possession in one 
co-owner as against another, there must be ouster 
or exclusion ; there must be a disclaimer by the 
one of the other’s title by open assertion of a hos¬ 
tile title. It is not sufficient to show acts of pos¬ 
session ; the possession required must be adequate 
in continuity or publicity and in extent to show 
that it is possession adverse to the competitor. 
Among co-heirs under Mahomedan Law, each of 
whom inherits a specific share in the estate of the 
deceased, mere possession by strangers who be¬ 
come co-owners by a sale from some of the co- 
owners cannot necessarily be held to be adverse 
against the rest. (Davis, J. C. and Lobo, J.) 
Mangalmal Aganmal z/. Haji Mahomed Usif 
Bhoro. I.L.R. (1939) Kar. 597=185 I.C. 11=12 

R. S. 151=A.I.R. 1939 Sind 315. 

- Co-owners—Hostile possession by one — 

What amounts to. 

Where one co-owner asserts a title hostile to 
his co-owners, he must do so by an open and un¬ 
equivocal assertion of a hostile title. The pos- 
ssesion must be actual, visible, exclusive, hostile 
and continued for the statutory period. Mere 
intention to possess is not a substitute for 
actual possession, or actual possession of one 
survey number would not be possession of say, 
sixiy. (Davis, J. C. and Mehta, J.) Tahilram 
Tackchand v Mt. Miral. 176 I.C. 549=11 K. 

S. 22=A.I.R. 1938 Sind 132. 

- Co-owners — Onus—Person becoming co¬ 
owner by taking joint possession under decree. 

Where under a decree for joint possession a 
person has taken joint possession the presump¬ 
tion is that all form dities of law prescribed for 
giving joint possession were observed and he 
thus became a co-owner in the property there¬ 
after. It therefore lies heavily on the other co¬ 
owners to show that after the passing of posses¬ 
sion they were so notoriously exclusive in their 
occupation of the property as to give them a 
right to say that they had started adverse pos¬ 
session. (Almond, J. C. and Mir Ahmad, J .) 
Muzaffar Sarfraz v . Rahim Jana, A.I.R. 1940 
Pesh. 21. 

- Co-owners—Possession of co-owner — Pre¬ 
sumption. 

The possession of one co-owner is in law the 
possession of all the co-owners and nothing short 
of ouster or something equivalent to it will put an 
I end to that possession and where a co-owner in 
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ADVERSE POSSESSION—Co-sharers. 

possession did not deny the title of the other co- 
owners and never laid claim to more than his 
share, it must be presumed that the co-owner in 
possession was in possession on his own behall as 
•well as on behalf of his co-owner. 11 Lah. 

Foil. ( Skemp.J -) Jagan Nath v. Begum Bibi. 

170 I.C. 89=10 R.L. 80=39 P L.R. 773. 

Co-sharers. 


Co-sharers. 


Possession can never be considered adverse if 
it can be referred to a lawful title. There can be 
no adverse possession by one co-sharer as against 
others until there is an ouster or exclusion ; and 
the possession of a co-sharer becomes adverse to 
the other co-sharer from the moment there is 
ouster, i.e., after there is an assertion of hostile 
title by one co-sharer against the others and to the 
knowledge of the latter. In order to succeed on 
the ground of ouster the person setting up ouster 
is bound to show that he did set up an adverse or 
independent title during the period which was 
beyond the statutory period of 12 years. ( D. N. 
Mxtter and Patterson, JJ.) Nirmal Chandra 
Das v. Mohitosh Das. 161 I.C. 450=8 R C. 523 
=40 C.W.N. 777=A I R. 1936 Cal. 106. 

- — Co-sharers . 

The possession of one co-sharer is the posses¬ 
sion of all the co-sharers and in the absence of an 
ouster or an overt act amounting to ouster, limita¬ 
tion does not run against the co-sharer who is not 
in actual possession of his share. In order to 
establish his adverse possession the co sharer in 
possession must distinctly deny and repudiate the 
title of the other co-sharers to their knowledge. 
It is after a lapse of 12 years from the date of the 
knowledge of the denial and repudiation that the 
possession of the co-sharer matures into owner¬ 
ship. Mere fact that the co sharer in possession 
effected improvements on the land and the other 
co-sharers did not object to these improvements, 
is not sufficient assertion of hostile title to the 
knowledge of other co-sharers. If the occupant 
co-sharer does not give any notice of the denial 
of right of the other co-sharers he must make his 
possession so visibly hostile and notorious, and so 
apparently exclusive and adverse, as to justify 
inference of the knowledge on the part of the 
persons whom he intends to exclude. ( Jankt 
Nath IPazir, J.) Munshi Singh v. Narain 
Singh 39PLR J.&K 114. 

-- Co-sharers — Co-sharer incurring expendi¬ 
ture on portion of joint property—Decree direct¬ 
ing that it could not be partitioned until contribu¬ 
tion by others — No time-limit — Possession of co¬ 
sharer after decree—If adverse 

A co-sharer, having incurred some expenditure 
° n ^ Crta ‘ n Portion of the joint property, sued for 
a declaration that that portion was exclusively 
his and not liable to partition. The decree in the 
suit rejected his claim but directed that the 
Property could not be partitioned until contribu¬ 
tion by other co-sharers to the expenditure incur¬ 
red by him. No time-limit was mentioned and 
he remained in exclusive possession of the portion 
for twelve years after the decree. 

Held, that as no time limit was mentioned for 
contribution in the decree and as admittedly there 
was no hostile overt act openly denying the title 
of other co-sharcr* before the decree, his exclusive 


ADVERSE POSSESSION—Co-sharers. 

v. Jai Nath. 171 I.C. 757=39 P.L.R. 331 = 
A.I.R. 1937 Lah. 65. 

- Co-sharers—Exclusive possession by one— 

Effect of. . . 

Where a co-sharer commits any act showing 

that he claims a right to exercise proprietary 
rights over the whole of a joint holding, the 
general rule is that his possession becomes 
adverse from the date of that act. {Middleton, J. 
C ) Jang Bahadur v. Abdul Nur. 160 I.C. 952= 

8 R. Pesh. 139=A.I.R. 1936 Pesh. 24. 

- Co-sharers—Exclusive possession of some 

—Effect of — Ouster — Partition—If amounts to. 

The exclusive possession of co-sharers cannot 
be adverse to a person who is also co-sharer with 
them unless they repudiate his title. Mere parti¬ 
tion between them would not imply denial of his 
title or his ouster. ( Niyogi, J .) Ramji v. 
Madkl 173 I.C. 103=10 R.N. 278=A.I.R. 1938 
Nag. 89. 

- Co-sharers—Exclusive possession by one — 

Effect. 

Possession should always be referred to a 
lawful source rather than to an unlawful source 
where the two alternatives are open to the Court. 
Where a co-sharer enters into exclusive posses¬ 
sion of the land in dispute belonging to a widow 
co-sharer, paving land revenue for the same but 
the title of the widow to her shares has all along 
been recognized, and her name has been shown in 
the revenue records as a co-sharer, and, where on 
the death of the widow her share is mutated 
among all the co-sharers along with the co-sharer 
in possession, the possession of the latter (co- 
sharer in possession) cannot be held to have been 
adverse in the absence of any overt act showing 
adverse possession and all the reversioners of the 
widow are entitled to succeed to her share on her 
death. The mere fact that the co-sharer in pos¬ 
session was in exclusive possession of the widow’s 
share and was paying land revenue for the same, 
or the fact that the land was partitioned among 
the sons of the co-sharer does not prove any overt 
act or adverse possession against the widow. 
(Tek Chand and Dahp Singh . JJ.) Chhittar v. 
Ude Singh. 173 I C 327=10 R.L. 434=39 P.L. 
R. 651=A.I.R. 1937 Lah. 430. 

- Co-sharers—Exclusive possession by one — 


Effect of — Ouster—Onus of proof. 

Exclusive possession by one co-sharer is not 
adverse to the others in the absence of proof of 
ouster. He who claims a title by adverse posses¬ 
sion must prove a definite act of ouster. ( Nor¬ 
man, /. C. S.) Fazal Hussain v. Ta Sadkj 
Hussain. 1936 A M.L.J. 127 

- Co-sharers — Ouster—Alienation by one — 

Possession of transferee—If adverse. 

Where a co-sharer takes an action with respect 
to a joint holding which transfers right in the 
whole holding, he thereby by his very act proclaims 
that he is in adverse possession, and that where 
that transfer is also a transfer with possession, 
the possession of the transferee becomes adverse 
at once. A.I.R. 1925 Lah. 518; A.I.R 1932 P.C. 
235; A.I.R. 1931 All 447 and A.I.R. 1924 Mad. 741, 
Dist.; A.I.R. 1922 Lah. 205, Foil. ( Middleton . J. 
C.) Jang Bahadurs Abdul Nur. 160 I.C. 952 
=8 R Pesh. 139=A.I.R. 1936 Pesh. 24. 

- Co-sharers — Ouster — Essentials—Burden of 


possession for twelve years after the decree could proof. 
not be adverse. {Tek Chand, J.) Narindar Nath I Exc 


Exclusion or ouster involves not merely the act 
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of the person ousting but the state of mind of the 
person ousted Knowledge on the part of the 
latter is therefore essential. The mere fact of 
non-receipt of rents is not conclusive proof of 
ouster by the co-sharer who is in possession. The 
onus of proving ouster is upon persons who set u.i 
adverse title. {Wort and Rowland, JJ ) Mt P>ini 
Zainab v. Muhammad Ayub. 161 I.C 331(2) = 
8 R.P. 443=17 Pat. L.T 366=1936 P.W.N. 140 
=A.I.R 1936 Pat. 136 


- Co-sharers — Ouster—Inference from non¬ 
participation of rents and profits. 

Mere non-participation of rents and profits of 
joint property by a co-sharer for a very long 
period would not be sufficient to give rise to the 
inference of ouster. When along with non-partici¬ 
pation of fc rents and profits fora considerable 
length of 'time other circumstances concur, an 
inference of exclusion or adverse possession 
under hostile title might be drawn. The Court 
must be satisfied that the taking of the profits is 
an indication of the denial of rights in the other 
co-sharers to receive them. Mere long and un¬ 
interrupted possession without more, by a co¬ 
sharer is not sufficient to constitute adverse pos¬ 
session. {D. N. Mitter and Patterson, JJ.) Nir- 
mal Chandra Das v. Mohitosh Das. 161 I.C. 
450=8 R.C. 523=40 C.W.N. 777=A.I.R. 1936 
Cal. 106. 


- Co-sharers — Ouster — Non-sharing of profits 

and non-enjoyment of property — Sale by one 
without objection by other — Effect. 

To establish adverse possession in the case of a 
co-owner there must be express ouster, and mere 
non-participation in the profits and non-enjo}ment 
of the property is not enough to destroy title. But 
where one co-sharer deals with the property as 
his own for a long time and sells it without any 
protest from the other co-sharers, coupled with 
the non-participation in profits and non-enjoyment 
of the property by the other co-sharers, this is 
enough to establish ouster of the alleged co- 
sharers. The length of ouster can make no diffe¬ 
rence to the principle, provided it is longer than 
the statutory period of twelve years It is for a 
Judge of fact to determine whether the length of 
exclusive possession in the case before him is 
enough to establish ouster or not. ( Vivian Bose, 
J.) Krishnabai v. Parwatibai. I.L.R. (1937) 
Nag. 242=9 R.N. 106=165 I.C. 934=A IR. 
1936 Nag. 282. 


■Co-sharers — Ouster — Removal of 


, -, -- VJ ( 

sharer s name from revenue records — Non-parti 
pation by him in rents and profits for over 80 yet 
—Effect of. 

The removal of a co-sharer’s name from t 
revenue records at the instance of the other c 
sharers, can be considered to be an overt act ■ 
their part amounting to ouster Iftheco-shar 
whose name has been removed, and his desce 
dants, do not take any interest in the land for 
period of over 80 years and do not receive a 
share of its rents and profits, the circumstanc 
would not only justify an inference of ouster t 
are also good evidence of “abandonment” (•., 
an intentional quitting of possession by a propr 
tor coupled with an intention not to resume 
(Bhide, /.) Amar Singh v. Shiv Datt Kai 
I. L. R. (1938) Lah. 367=175 I.C 605=11 R 
19=39 P.L.R. 695=A I R. 1937 Lah. 890. 


ADVERSE POSSESSION—Co-sharers. 

Co-sharers — Plaintiff's co-sharer who is in 
possession executing sale-deed—Adverse posses¬ 
sion against plaintiff—When starts. 

The mere fact that the co-sharer of the plain¬ 
tiff, who was in permissive possession, executed 
a sale deed of the plaintiff’s share as well will not 
make adverse possession run against the plaintiff 
so long as the co-sharer continued in possession. 
Ot course, if the knowledge of the execution of 
the sale-deed is brought home to the plaintiff, 
then it must be considered that the possession of 
the previous co sharer ceased to be on behalf of 
the plaintiff and time would begin to run against 
the plaintiff ,r<>m the date of such knowledge. In 
the absence of any such proof, time would 
begin to run against the plaintiff only from the 
time when the vendee obtained possession exclu * 
sively, overtly and publicly so that if the plaintiff 
had exercised due diligence he ought to 
have discovered that a stranger other than the 
person whom he had allowed to remain in posses¬ 
sion was in sole occupation of the property. 
{Sulaiman, C J. and Bajpai, J.) Ram Manohar 
v. Baboo Singh 167 I.C. 371=9 R.A. 525=1937 
A.L.R. 176=1936 A.W.R. 1014=A.I.R. 1937 
All. 124. 

- Co-sharers—Possession of entire property 

by co-sharers—Presumption of ouster. 

Mere possession of the entire property by a co- 
sharer unaccompanied by any other circumstance 

sufficient to create a presumption of ouster. 
\B.N. Ran, J .) Rhutnath BandoPadhya v. Jagat 
Tarini Dasi. 71 C.L.J. 200. 

T ‘Co-sharers—-Possession by one—No asser - 

°f exclusive title—Claim made only to share — 
Effect of—Properties registered in name of one 
~~lt conclusive—Respective shares of co-owners — 
Presumption as to. 

Where a co tenant in possession of joint pro¬ 
perty does not assert any exclusive title in him¬ 
self to the knowledge of the others, but claims title 
only to a share therein, there can be no ouster so 
as to make his possession adverse to the 
other co-tenants. No importance can be 
attached to the fact that the property is regis¬ 
tered in the revenue records in a co-tenant's 
sole name or that the patta has been issued 
in his name. The presumption in the case of 
co-owners, in the absence of evidence to 
the contrary, is that they hold the property in 
equal shares. < Varadachariar, J.) Tirumalappa 
v. Ramappa 1937 M.W.N. 1285=46 L.W. 910 
= 176 I.C. 639=11 R.M. 140=A.I.R. 1938 Mad. 
133 = (1937) 2 M.L.J. 511. 

-Co sharers—Possession by one—When ad¬ 
verse—Mortgage of share by one co-sharer with 
possession—Effect of. See Co-sharfrs- Adverse 
possession. 1937 A.W.R. 718=A.I.R. 1937 All. 
696. 

—■— Co-sharers — Proof. 

The party who sets up the plea of adverse pos¬ 
session must prove that the possession was open,, 
notorious, exclusive and hostile Simply because 
a party has not been in enjoyment of rents and 
profits of a property does not perse establish a 
title to it by adverse possession in the co sharer 
who has enjoved such profits. {Abdul Qayoom . 

£ r" ^ Hari Chand V . Kaka. 42 

* J • oc lx, 68. 

Co-sharers—Proof of overt act — If neces¬ 
sary, 
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The possession of one co-sharer must be deemed 
to be the possession of all the other co sharers, 
and in order to defeat the title of absentee co¬ 
sharers, it is for the co-sharer in possession to 
prove that by some overt act he converted his 
possession into adverse possession to the know¬ 
ledge of the other co-sharers. (Addison and Dm 
Mohammad, JJ.) Munshi v. Beli Ram 18 
Lah. 618=174 I.C. 942=10 R.L. 637=40 P.L.R. 
427=A.I.R. 1937 Lah. 578. 


I 


— — Co-sharers — Shamilat land—Village pro¬ 
prietor in possession of a portion. 

Where a village proprietor is in possession of a 
portion of the shamilat land, such possession 
must be deemed to be that of a co-sharer, and he 
cannot claim title by adverse possession unless he 
can establish that more than 12 years before the 
suit he had given notice to the other proprietors 
by some unequivocal declaration or overt act that 
he denied the title of the other co-sharers and 
converted his joint possession into exclusive pos¬ 
session. In such cases a claim to hold exclusive 
possession is distinct from a claim to exclusive 
title and it is a claim of exclusive title by a co 
sharer that converts his joint possession into ex¬ 
clusive possession. ( JaiLal.J .) Lakha Singh v. 
Teja Sinch. 38 P.L.R. 453. 

- Co-sharers—Shebaits —Property held in 

common by persons in capacity of shebaits—Rule 
regarding co-sharers—If applicable. 

The rule with regard to exclusive possession of 
a co-sharer in joint properties, to the exclusion of 
other co-sharers also applies to property which is 
held in common by persons in their capacity as 
shebaits. (D. N. Milter and Patterson, //.) 
Nirmal Chandra Das v. Mohiiosh Das. 161 

fo«?. 50 r;L R - C ^ 523=40 C.W.N. 777r=A.I.R. 
1936 Cal. 106. 

-—Co-sharers—Some of co-sharers in joint 
mahal giving plot to third person in lieu of plot in 
hts own mahal—Nature of possession of such 

pCTSOtl . 

If some of the co-sharers in a joint mahal give 
a plot to a third person in exchange for a plot in 
nis own mahal, the possession of such third per¬ 
son is permissive, and so far as the co-sharers 

to , tl,c . exchange are concern- 
ed he must be held to be in possession on behalf 
“I ^‘Sharers who are parties to the exchange 
and there can, therefore, be no adversity of pos- 
session in such a case. ( Madeley, J ) Wajid Ali 
iiAN aziruddin Hussain. 171 I C 89 

- 193^0 A 7 S l ?2Z* ?v 528 = 1937 O.L.R 520 

-1937 O.W.N. 1036=A I.R. 1937 Oudh 503. 

7i^7ffl Sh ^, erS ~ Thiugs t0 be Proved—Exclu- 
ana hostile possession and ouster. 

oerson^ 01114 be n ? adverse possession where a 

with the rnn P ° S ! eS ! 10 u n ° f the P r °Perty of another 

ally so whtr^fh o£ J th .? t Pf rson ’ and this « speci- 
To prove titlVh 6 p ^ rl,es ^ a Ppen to be co-sharers, 
show \hat * adverse Possession, one should 

hostile - wher.? 6 p ° ssess,on wa s exclusive and 
must be shown ^harers are concerned ouster 

1939 OWN inRQ^°?<£i r A&’y ^ A,K v - Tulsha. 
<C?C.) 300. 1039=1940 R D 36=1939 A.W.R: 

l^ealh h tn r ^Z^ hr if e hr ?^hes becoming en- 
e , ach J° certain share in property—Posses- 

Natur f e e of e pr0perty cont '»ued by onTbranch- 


ADVERSE POSSESSION—Essentials. 

Each of three branches became entitled to cer¬ 
tain share in property. Before accrual of this 
right, one of the branches was in possession of 
entire property and subsequent to the accrual also 
it continued to be so in possession. 

Held , that its possession subsequently was not 
in a representative capacity on behalf of the other 
branches but adverse to them and that the princi¬ 
ple that possession of one co-sharer in possession 
on behalf of the others had no application. 

Held also, that a mutation entry in revenue 
records that each branch is entitled to certain 
share after the rights of the two branches have 
been extinguished by adverse possession did not 
affect the question, (/at Lai, J ) Ude Singh v. 
Chittar. 167 l.C. 473=9 R.L. 491=A I.R. 1936 
Lah. 994. 

Co-tenants. 

- Co-tenants — Ouster — Proof. 

The mere fact that a person is tenant in 
common with others who are in possession of the 
properly is sufficient to show that the person is in 
possession even if he lived a great disrance from 
where the property is situated and even if he had 
nothing whatever to do with the property unless 
it can be shown that other co-tenants had ousted 
the person from the property. Demand of rent 
by co-tenant from a lessee of the property is not 
evidence of ouster by the co-tenant of the other 
co tenants whether such demand is made on his 
behalf or on behalf of the others. ( Wort, J.) 
Mori Singh v. Deoki Singh. 160 I.C. 1054=8 
R.P. 408=17 Pat.L.T. 170=A.I R. 1936 Pat. 66. 

- Co-tenants—Proof required. 

If there is no definite proof of ouster, adverse 
possession could not be established against a co- 
tenant In the absence of a plea of a definite act 
of ouster, the co-tenant must be regarded as hav¬ 
ing been in possession of his share of the proper¬ 
ty. A.I.R. 1936 Pat. 136, Rel. on. ( James and Row¬ 
land, JJ.) Baijnath Sahu v Jaimangal Prasad 
Singh. 164 I C 851=9 R.P. 139=1936 P.W N. 
610=A.I.R. 1937 Pat. 56. 

Essentials, 

- -Essentials—Assertion of hostile title — 

Order in mutation proceedings—Effect of. 

An order made in a mutation proceedings is not 
a judicial determination of title or proprietary 
interest, and may not per se create any title. But, 
if accompanied by overt acts of possession, such 
an order may give rise to an adverse inference of 
an assertion of a hostilr title. ( Singaravelu 
Mudaliar and Venkata Ranga Iyengar, JJ.) 
Nanjappa Sett v «. Hassain Bee. 17 Mys.L.J. 

31 U» 

- Essentials. 

When possession can be traced or referred to a 
lawful origin, it is not adverse. ( D.R. Norman.) 
Umrao v. Mahadevi 1937 A.M L.J. 64. 

Essentials—Admission of title of rightful 
owner—Effect. 

In order that adverse possession should mature 
into ownership, possession must be held under 
some claim of right. An adverse holding means 
an actual and exclusive appropriation of land 
commenced and continued under a claim of right. 
When the squatter impliedly admits the rightful’ 
owner s title to the land in question, his possession 
cannot be regarded as adverse to the rightful 
owner. (.Niyogi, A.J.C.) Ramaji Gujar v. 
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KuarjiGujar. 167 I.C. 801=9 R.N. 217=19 
NL.J. 78. 

■— Essentials—Claim to proprietary rights 
against Government—Burden of proof. 

For establishing adverse possession against 
Government, it has to be proved by the plaintiff 
that adverse possession was within the knowledge 
of the Government. Where a person claims 
against Government proprietary rights in certain 
land by adverse possession, mere payment by 
Government of some amount as compensation to 
the members of the claimant’s family at the time 
when some departments of Government occupied 
part of such land, does not amount to an admis¬ 
sion on the part of Government of the claimant’s 
title to such land, when it is not shown that the 
payment was merely for the value of the site 
occupied by Government and not for the value of 
some building which was standing on the place. 
( Sulaiman , C.J. and Bennet , I.) Secretary of 
State v Farid Uddin 171 I.C. 381 = 1937 A W. 
R. 814=1937 A.L.R. 831=A..l R 1937 All. 622. 

- Essentials—Continuous possession — What 


1 s. 

In order to give title as against the rightful 
owner, adverse possession must, among other 
things, be continuous. Overt acts of possession 
are only evidence from which adverse possession 
has to be inferred. Merely because the acts are 
separate, it does not follow the possession was not 
continuous. There is a difference between cessa¬ 
tion of user and cessation of possession and the 
one does not necessarily lead to the other. Where 
for more than the statutory period, the adverse 
possessor not only treated the disputed land as his 
own but intended to exclude the others including 
the rightful owner from possession, and whenever 
an occasion arose it was the adverse possessor 
who exercised possession and not the rightful 
owner, the facts give rise to an inference of title 
by adverse possession in spite of the gaps in the 
evidence as to acts of possession during the afore¬ 
said period. (S.K. Ghose and Patterson , JJ ) 
Bhabani Prasanna Lahiri V. Maninpra 
Chandra Roy. 42 C.W.N. 1209. 

- Essentials—Land used by neighbour for 
over 12 years—Land not of present use to oivner 
but convenient to neighbour—User—I f amounts to 
prescription. 

Where a small piece of land which is of no pre¬ 
sent use to the owner who is not a resident of the 
locality, and which is convenient in many ways to 
his neighbours whose house adjoins the land, is 
used by the latter in various ways, without objec¬ 
tion for over 12 years, such user does not amount 
to adverse possession against the owner, and is 
insulficientto give a title to the land by adverse 
possession. Such acts of possession cannot be 
effectively t^ken notice of at once by the owner 
agamst whose interest they are exercised. 
(Varma, J.) Kaladhari <mngh v. Tabachh 
Mishka 181 I C 275-5 B R 546=20 Pat I T 
415=11 R P.580=A I R 1939 Pat 399 * 

-—Essentials—Notice of hostile title to owner 
—Necessity— Jeroyati land in zamindari wronalv 
believed to be mam but later discovered *0 be 
jeroyati -Non-payment of rent by occupant's tor 
12 years—If creates rent-free title—Belief of 
occupants of proprietary rights—Effect of. 

Adverse possession in order to become a basis 
of title must be brought to the notice of the owner 


ADVERSE POSSESSION—Essentials. 

Where certain jeroyati land of a zemindar once 
formed part of a large tope within the limits of a 
village and was mistakenly believed to be an inam 
tope, held on rent-free tenure, but at a special 
survey and settlement before suit, it was discover¬ 
ed that the tope was not inam, but jeroyati land, 
the fact that the occupants of the land were in 
possession for more than 12 years without paying 
rent would not prevent the zemindar from levying 
rent when he comes to know of the occupation of 
the land, when there is no evidence of an assertion 
of a proprietary title adverse to the zemindar for 
twelve years. I he fact that the occupants believed 
that they had the full ownership of the land and 
enjoyed it as such for over the statutory period 
would not be sufficient to give them a title by pres¬ 
cription against the zemindar, as such occupation 
would not affect the landholder with notice of their 
claim to be proprietors. (Burn and Stodart, JJ.) 
Kamachandra Deo v. Balaji. I L.R. (1940) 
Mad. 245=1940 M.W.N. 433=50 L.W. 721=A I. 
R. 1940 Mad 91=(1940) 1 M.L.J. 673. 

- -Essentials—Openness—If to be brought to 

the knowledge of true owner. 

The fact of adverse possession in order to be 
effective need not be brought to the knowledge of 
the person against whom it operates. It is suffi¬ 
cient that such possession is overt and without 
any attempt at concealment so that the person 
against whom time is running ought, if he exer¬ 
cises due vigilance, to be aware of what is happen¬ 
ing. (Singaraveln Mudaliar and Venkataranga 
Iyengar , fj.) Nanjappa Setty v. Hassain Bee. 
17 Mys.L.J. 510. 


Essentials — Possession to knozvledge of 

owner—If necessary. 

In order to establish adverse possession, it is 
sufficient to show that the possession of the tres¬ 
passer was overt and without any attempt at con¬ 
cealment, so that the person against whom time 
was running ought, if he exercised due vigilance, 
to be aware of what was happening. It is not 
necessary to prove that the possession was to the 
knowledge of the owner. (Tek Chand. J.) 
Shanti Devi v. Mani Singh. 170 1. C. 994=10 
R.L. 163=A.I.R. 1938 Lah. 6. 


- Essentials—Possession of one portion of 

plot—Presumption as to other portion —Parti land. 

Tn order to constitute adverse possession, the 
possession must be adequate in continuity, in 
publicity, and in extent of area to show that it was 
adverse to the real owner. It must be actual, 
exclusive and uninterrupted. The kind of posses¬ 
sion must no doubt depend largely upon the charac¬ 


ter of the land but no presumption of possession 
can be made in favour of a trespasser. His pos¬ 
session must be confined to the land actually 
occupied by him. Though as a general rule 
possession of part is in law possession of the 
whole, if the whole is otherwise vacant, but con¬ 
structive possession of this kind can only be 
presumed when there is a claim based upon title. 
It follows from the above that in the case of Parti 
land the establishment of adverse possession 
regarding one portion of the plot cannot lead to 
any presumption in respect of the other portion. 
(Snvastava and Nanavutty, JJ.) Partab Bahadur 
Singh v Tagatjit Singh. 12 Luck. 371=164 I. 

° 40 = 1936 O.W.N. 784=1936 R.D. 
416=A.I.R. 1936 Oudh 387. 
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— Essentials—Right of fishing exercised in 
heel—Beel drying up in hot seasons — Continuity , 
if broken. 

In order to acquire title by prescription or 
adverse possession, the trespasser must show that 
his possession is adequate in continuity, publicity 
and extent. The element of continuity is wanting 
in the case of possession of a beel which dries up j 
in hot seasons every year. During the period when 
the trespasser is exercising actively the right of 
fishing to the exclusion of the rightful owner 
there is continuity but when the lands become 
dried constructive possession remains with the 
rightful owner. This is sufficient to break the 
continuity of the trespass and in the absence of 
continued possession no title can be acquired by 
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the trespasser on the basis of adverse possession, notwithstanding the sale. No dou 
(D. N. Mitter, J.) Shyamadas Mukherjee v. date rent was received by them in 
Radha Prosanna Gon. 69 C.L.J. 170. previous period subsequent to the s 


•Essentials of—Vacant land—Exclusion of 
owner—Inference as to adverse possession, when 
justified—Application of rule as to possession 
following title. 

Possession cannot be adverse unless it is held in 
such circumstances as are capable in their nature 
of notifying mankind that the party is on the land 
claiming it as his own openly and exclusively. 
There ought to be nothing equivocal in a posses¬ 
sion which is relied on as bar; and possession 
cannot be adverse unless the owner .is in denial of 
his title excluded from enjoyment. Possession to 
be adverse must be notorious, exclusive and 
hostile In the case of a vacant land the same 
kind of possession cannot be expected as in the 
case of an occupied land or building and where 
there is no effective intrusion the Court will be 
justified in giving effect to the principle of law 
that possession follows title. ( Venkatasubba Rao 
and Abdur Rahman, JJ.) Atchayya Patrudu v. 
Jalaluddin Sahib 178 I. C. 301=1938 M.W.N 
185=47 LW. 202=A.I.R. 1938 Mad. 454= 
(1938) 1 M L J. 190. 

Evidence. 

-Evidence—Claimant proving exclusive pos¬ 
session. 

A person claiming property by adverse pesses- 
sion must prove by clear and unequivocal evidence 
that his possession was hostile to the real owner 
and amounted to denial of real owner's title to 
property claimed. He must also prove that the 
real owner would have, on exercise of due dili¬ 
gence,^been aware of possession by him of real 
s property. Even if intention on the part 
t tne^ claimant to hold adversely to real 
wner is not proved, it is sufficient if claimant 
? Xf. s *hat he occupied the property exclusively 
, * xc,udin 8 the real owner definitely 

and completely. Defendant erected a hut on the 

port'on of the land belonging to plaintiff’s prede- 

adjoining a main road and occu- 


ADVERSE POSSESSION— Hindu widow. 

Sche Handel. 171 I.C. 643=A.I.R. 1937 Ranp- 
180. 

- Evidence-Land passing by revenue sale— 

Adverse possession set up by old proprietors _ 

Proof by them of receipt of rent—If necessary. 

If it be once shown that the lands in dispute 
passed by the revenue sale, there can in law be no 
presumption that, contrary to the purchaser’s 
rights, the old proprietors remained in receipt of 
rent from the agricultural tenants. Any posses¬ 
sion which the old proprietors may have exercised 
after tne sale would no doubt be adverse to the 
purchaser, but they must prove that they continued 
in possession and it does not appear that it is 
possible for them to prove possession save by 

, proving that they received rents from the tenants 
notwithstanding the sale. No doubt, if at some 

respect of a 

. - . . . . -ale. a question 

may arise whether this receipt does not evidence 
possession by the tenants on behalf of the old 
proprietors since the date of the sale but proof of 
receipt of rent would seem to be necessary if the 
old proprietors are to make out a case that the 
purchaser’s title has come to an end by reason of 
their adverse possession. Proof of receipt of rent 
may be indirect, for example, public records 
showing that A.B. was in possession of the tnaleki 
interest may or may not be sufficient in any parti¬ 
cular case. {Sir George Rankin.) Kesho I'r/sad 
Singh v. Rahuria. 16 Pat 258 = 31 SLR 242 
= 1937 A L.J. 638=65 C.L J. 241 = 1937 M W N 
593 = 1937 A.L.R. 252=39 Bom L R 731 —ie 

Pat L.T. 257=1937 O W N. 396=1937 R D 178 

= 9 R.P.C 199=1937 A.W.R. 459=41 CW N 
577=45 L W. 580=1937 P.W.N. 290=1937 0* 
L.R. 151—3 B.R. 368=167 I C. 329=A I R 
1937 P.C. 69=(1937) 2 MX J. 631 (P.C.). 

Guardian and Ward 

Guardian and IVard—Possession of guar¬ 


dian—If adverse to ward. 

Where a guardian is in possession of ward’s 
1 pr .? per £. thc g ua . r dian cannot set up any adverse 

I title. His possession would be deemed to have 

been that of bailiff or agent on behalf of his ward 
but not hostile to him. (Niyogi, y ) Ramtit/ 

Nag K 89. 173 I C 103=10 R N - 27 8 =A.I R 1938 

Hindu widow. 

—-Hindu widow—Possession adverse to—If 

adverse to reversioners. See Hindu I aw 

Widow. 39 Bom L R. 895. *ii N nu Daw— 

Hindu widow-Possession of mother-in law 


-When on behalf of wxdow-If adverse 

Where a Hindu dies leaving his widow, and her 
mother-in-law takes possession of the property, it 
is only when it is proved that the widow was a 
minor at the time of her husband’s death, that the 
mother-in-law as a la wful guardian under the 
Hindu law of her widowed daughter-in-law must 

pied it openly and "without iTny'atVempt^rconceal- behau'Thi'^.T, 80 ‘ in , to only on 

years before sub. I, "it .’M™ l? V* «”'*■ l J am ayva Lakshmayya. 177 


Sn?r be ° u 8 u Ult ' Xt was proved that the real 
owner would have, on exercise of due diligence 

CrC rV-’V *5® defe ndantwas occupying a 
portion of his land. * 

Held ,.under the circumstancesJJUe. d-Z^ nda n^ 
possess'on was adverse to plaintlffT predec?«S«. 
m-tjtle and therefore to the plaintiff. {Mya Bv 
and Baguley, JJ.) Bashir ^hmad y. 


Mil 


T r ooc 11 D AT r A. Ill 

A^.R^V^ad. 513 6=(1938) M ‘ W N - 1032 = 

-- Htndu widow— Possession of—If can be 

adverse to reversioners. 

idow takes possession of the property 

, of . th ? ,ast ma,e holder as a Hindu 
- ? w with a limited estate and there is nothing 

Character of her title or posses- 
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ADVERSE POSSESSION—Interruption. 

sion was altered at any time, such possession could 
not be adverse to her husband’s reversioners and 
any rights which she acquires by reason of her 
possession would be accretions to the estate of her 
husband to which her husband’s reversioners are 
entitled to succeed. The period of her possession 
therefore cannot be tacked on to that of her 
alienee. ( Coldstream and Din Mahommad, JJ.) 
Ganga Ram v. Naorata Ram. 178 I C. 946=11 
R.L. 509=40 P.L.R. 616=A.I.R. 1938 Lah. 187. 

Interruption. 

See Bengal Revenue Free Lands (Non- 
Badshahi Grants; Regulation (XIX of 1793). 
41 C.W.N. 688. 

-Interruption—Attachment—Twelve years’ 

possession not complete on date of attachment of 
property—Effects— Suit by claimant after expiry 
of twelve years—Plea by adverse possession— 
Sustainability. See C. P. Code, O. 21, R. 63. (1938) 
2M.L.J. 430. 

- Interruption—Attachment in execution of de¬ 
cree—If interrupts adverse possession of stranger. 

An attachment in execution of a decree does 
not dispossess the party in possession, and it does 
not interrupt the adverse possession of a stranger 
holding adversely to the judgment-debtor, as pos¬ 
session of a stranger is not affected or disturbed 
by an attachment. (Varadachariar, Lakshmana 
Rao and Gentle, JJ.) Dharapuram Janopakara 
Nidhi Ltd. v. Lakshminaryana Chettiar. I.L.R. 
(1939) Mad. 803=182 I C. 999=12 R.M. 239=49 
L.W. 671 = 1939 M.W.N 488=A.I.R. 1939 Mad. 
456=(1939) 1 M.L.J. 802 (F.B.). 

- Interruption—Attachment of Property — 

Claim by adverse Possessor-Dismissal on ground 
of delay—Omission to file suit ivithin one year — 
Effect—Sale afterwards set aside on objection by 
judgment-debtor—Decree otherwise satisfied — 
Plea of adverse possession by claimant—If barred 
— Estoppel. 

Where a person in possession of land adversely 
to the judgment-debtor prefers a claim to the 
property which is attached in execution of a 
decree against the judgment-debtor, and the same 
is dismissed on the ground of delay in preferring 
the claim, the omission on the part of the claimant 
to file a purposeless suit within one year cannot 
deprive him of the benefit of his prior possession. 
The finality of the claim order cannot be invoked 
even by the particular decree-holder who is a 
party to the claim order and in respect of the very 
decree which is then under execution unless he is 
proceeding to bring the properties to sale in pur¬ 
suance of that very attachment. The conclusive¬ 
ness of the order dismissing the claim cannot also 
be availed of by any one other than the person or 
persons purchasing in a sale held in pursuance of 
the attachment in connection with which the claim 
was preferred. Where the sale held after the 
dismissal of the claim is set aside on the applica¬ 
tion of the judgment-debtor, and the decree is 
subsequently otherwise satisfied, so that it becomes 
unnecessary to take any further steps in execution 
of that decree, it cannot be held that the prior 
possession of the claimant is broken or that he is 

estopped from pleading his prior possession by 

reason of the order dismissing his claim and his 
omission to file a suit under O. 21, R.63, C.P Code. 
(Varadachariar, Lakshmana Rao and Gentle, JJ.) 
Dharapuram Janopakara Nidhi, Ltd. v. Lak- 
shminarayana Chettiar. I.L.R. (1989) Mad. 803 


ADVERSE POSSESSION—Interruption, 

=182 I.C. 999=12 R.M. 239=49 L.W. 671=1939 

M.W.N. 488=A.I.R. 1939 Mad. 456= (1939) 
1M.LJ.802 (F.B.). 

——Interruption—Boundary dispute—Decision 
°i Purvey Officer If interrupts adverse posses- 
sion of unsuccessful claimant—Right of latter to 
plead adverse possession in subsequent suit. See 

T T* D r RA r!x Survey and Boundaries Act, S. 13. 48 
L.W. 595. 


Interruption—Claim to attached property by 
person in adverse possession—Dismissal-Effect 
—Attachment subsequently raised after one year 
from djsmissal—Adverse possession—If interrup¬ 
ted. C. P. Code, O. 21. R. 63. 44 L.W. 617. 

——- Interruption—Declaratory decree— Effect. 

When a person is in adverse possession he is in 
the wrong and from the date of his possession 
starts maturing a title, and if a decree is passed 
against him declaring that his possession is 
adverse it simply “emphasises the fact that the 
possession is adverse”, and if in spite of the decree 
the person remains in possession, his possession, if 
anything, becomes still more adverse. Accordingly 
a judgment of a Court declaring that a party in 
possession of immovable property has no title to 
it has not the effect of interrupting the continuity 
of his adverse possession as against the real 
owner. If he continues in possession for 12 years 
before suit, his title is perfected. (Bajpai.J.) 
Mahomed Tahir v. Bechey Lal. 163 I.C 545 

“i A W R - 458=1936 A.L.J. 583 

=A.I.R 1936 All. 466. 

— - Interruption—Declaratory decree— Effect 

A declaratory decree cannot have the effect of 

causing a break in the continuity of the possession 

ot a person in actual possession of the property, 

and will not prevent the acquisition of title by 

adverse possession for the statutory period. 

{Nageswara Iyer and Venkataranga Iyengar, JJ.) 

bA ^ J ^ VA v • Venkappa. 17 Mys.L.J. 403 

=44 Mys.H.C.R. 422. 

Interruption—Decree declaring right of true 
owner—Effect of. 

Where a Hindu widow trespasses upon property 
of the joint family and claims it in her own right 
as the widow of her husband to the exclusion of 
his surviving brother, that possession at its incep¬ 
tion is adverse to the survivor in the coparcenary 
unless it is the result of an arrangement between 
the widow and the surviving coparcener. A mere 
declaration in a subsequent suit of the surviving 
coparcener's title does not deprive her of posses¬ 
sion and does not alter its character ; and does not 
interrupt the adverse possession. (Macklin and 
Wassoodew, JJ.) Bhogilal v. Ratjlal. 183 I.C. 
482=12 R.B. 103=41 Bom.L.R. 497=A.I.R, 
1939 Bom. 261. 1 

- Interruption of— Declaratory suit under 

D. 21, R . 63, C. P. Code—During its pendency 
plaintiff wrongly dispossessed of property _ Deci¬ 

sion in declaratory suit in his favour—If would 
affect adverse possession. 

Where a person has instituted a suit under O. 21, 
R.63, C. P. Code, for a declaration of his title to 
certain property, and if during the pendency of 
such suit he is wrongly dispossessed of the pro¬ 
perty, then it is his duty to protect himself from 
adverse possession either by amendment of his 
original suit for declaration or by instituting a 
fresh suit even though the fresh suit would be 
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ADVERSE POSSESSION—Interruption. 

decided after the decision of the first suit. If he 
takes no such steps within twelve years from the 
date of dispossession, the possession would be ad¬ 
verse and a decision in the declaratory suit in his 
favour would not affect the adverse possession. 
(Addison and Din Mahomed, JJ.) Har Indar 
Singh v. Shiv Ram. 172 I.C. 259=10 R.L. 292= 
A.I.R. 1937 Lah. 602. 

- Interruption—Effect of. 

An interruption in the occupation or possession 
of the person claiming title by adverse possession 
is sufficient to break the period of adverse posses 
sion. ( Wort and Agarwala , //.) Ram Rambi- 
jaya v. Krishna Madho. 182 I.C. 982=5 B.R. 
864=12 R.P. 89=20 Pat.L.T. 677=A.I.R. 1939 
Pat. 364. 

- Interruption—Occasional visits by true 

owner—If interrupts adverse possession. 

Where another is in adverse possession of a 
property, such as a house, the true owner cannot 
keep his rights in the house alive against the ac¬ 
crual of prescription by the fact that, occasionally, 
he goes and stays in the house as a guest for a 
few days. That cannot prevent the running of 
adverse possession. ( Singawdz Mudaliar and 
Venkato Ranga Iyengar, IJ.) Nanjappa Setty v. 
Hassain Bee. 17 Mys.L.J. 510. 

■ Interruption—Party in adverse possession 
held to fee rightful owner in suit—Effect of — 
Appellate Court holding possession wrongful- 
Party continuing in Possession—Adverse posses¬ 
sion—If interrupted by decree of trial Court. 

Where a person is in wrongful possession of 
another's land to the latter’s exclusion and to his 
knowledge, the former is in adverse possession of 
the land. The fact that a subsequent decree of 
Court declares that the person in possession is the 

° f the P r °P ert y is no ground for holding 
that he is in possession under the decree of Court. 
Possession which was adverse before that decree 
still remains adverse. Merely because a wrong 
order is made by the trial Court recognising his 
possession—even though that possession is held to 
be wrongful by the final decision on appeal—the 
possession which was adverse before does not 
5® a ?% to “ e adverse by reason of the decree in the 
trial Court. (Rangnekar and Wadia.JJ.) Narayan 

i£ AJI *™V^ UNATHG 0UDA I-L.R. (1939) Bom. 

RB 222=40 Bom.L.R. 
1134= A.I R. 1939 Bom. 1. 

T- Interruption—Person in possession and 

enjoyment of whole property without title—Ac- 
I'm 1 .* 1 ?" °f r *9ht to undivided share subsequently 
°y r% pht of succession—If alters character of bos - 
Th 0W °A arrests course of limitation. 
tw a * adverse character of the possession held 

oerson Ink" IS no ! £ han Ked by reason of that 
f n e *f° n su ^sequently becoming entitled to a share 

who ha P s r b«n^ Where the person in possession 
wno nas neen in enjoyment of the whole property, 

hat n°rLe e r C i° meS . en,i,led *° an undivided share in 

would n .liT,!" I right of succession, that 
; IL * te thc , characler of his possession or 
arrest the course of limitation. (Patanjali Sastri, 

50 LW A 471—o^o r M t; wM UTHUSWAMI Chetty. 
Mad. 102? 71 1939 M W.N. 1225=A. I. R. 1940 

rnrteS> ti0n 7? uit £ u /P° rtin S to be under 

MrUf ln! 5 nd |°? ? r< ™ nd ^at they formed 
Part of mal lands of plaintiff and that defendants 

Q.D.-3 


ADVERSE POSSESSION—Landlord and 
tenant. 

were possessing them without any right—Plea by 
defendants that they were holding them as lak- 
heraj grant from before 1790—Decree in favour 
of plaintiff—Effect of—Whether interrupts ad¬ 
verse possession of defendants. See Bengal Re¬ 
gulation (XIX of 1793), S. 10. 41 C.W.N. 688. 

—- biterruption of—Symbolical possession 

given where actual possession ought to have been 

given. 

Symbolical possession given in circumstances in 
which actual possession ought to have been given 
is a nullity as symbolical possession is not actual 
possession nor is it equivalent to actual posses¬ 
sion except where the Civil Procedure Code ex¬ 
pressly or by implication provides that it should 
have that effect. The delivery of such posses¬ 
sion does not interrupt adverse possession. 36 
Bom. 373, Foil. (Abdul Rashid, J .) Mt. Khai- 
ran v. Raghbir Singh. 174 I.C. 821=10 R L 
603=A.I.R. 1937 Lah. 350* * * 

- Interruption—What amounts to entries in 

record of rights or receipt for assessment — 
Effect of. 

Whether continuity of the possession be broken 
by flood or by draught, or because the nature of 
the land itself is such that it is not susceptible of 
continued acts of user or possession, once there is 
a breach m the continuity of adverse possession, 
the chain of years is broken and the land reverts 
to its rightful owner. 

In a suit for adverse possession of certain Ma¬ 
hometan family lands, which though they were 
described as waste, were susceptible of agricul¬ 
tural uses, it was found the plaintiff not only 
appropriated all the proceeds of cultivation, but 
used the lands, so far as they could be for graz¬ 
ing purposes and appropriated the grazing fees 
Such possession by the plaintiff was for more 
than the statutory period. No ejectment suit was 
ever brought. But the defendant, who was en¬ 
titled to such lands by sale, got entries made, got 
receipts for the payment of assessment, for pay¬ 
ment of boundary marks, got compensation money 
when some land was acquired by Government, 

and lit ™?'? ir ? therecord ° f 

Held, that the defendant s possession was paper 

possession only, and the plaintiff had acquired a 

by r ^ d X? FSe posse ss io n. (Davis, J C. and 

T T A p a V / l'oRoT A i? 1LRA , M o TACKCHAND V - Mt * MlRAL. 
I-L.R. (1939) Kar 18=176 1 C 549—11 R <5 

22=A.I.R. 1938 Sind 132. ' S ‘ 

Landlord and Tenant. 

Landlord and tenant—Payment of rent to 
zamindar by persons declared to be sub-tenants- 
lt renders their possession adverse. See Land- 

£ F *« A a^ 74 dvers £ Possession. 1939 
R.D. 540=1939 A.W.R. (B R.) 240. 

Landlord and tenant — Grove-land — Non¬ 
payment of rent—Erection of buildings-In¬ 
ference from. y 

In the case of groves, rent occasionally lapses 
when the grove ceases to be a grove producing 
fruit, frequently rent is taken from the grove- 

holder as long as any produce is forthcoming, and 
when the grove becomes old and produce ceases, 
the Zamindar refrains from collecting rent. That 
is a common case, and does not amount to any 
exercise of adverse possession on the part of the 
person holding the grove. Nor does the mere 
erection of certain buildings on the land which 
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ADVERSE POSSESSION—Landlord and 
tenant. 

vras originally grove amount necessarily to any 
evidence of adverse title, in the absence of a 
finding that they were not erected by the Zamin- 
dar’s permission. ( Sulaiman, C. J. and Bennet, 

J ) Ram Sewak v. Subhaddra Kuar, 162 I.C. 
907=8 R.A. 912=1936 R. D. 141 = 1936 A.W.R. 
390=1936 A.L.J. 472=A.I.R. 1936 All. 381. 

_ Landlord and tenant—Assertion by tenant - 

Possession for over 12 years under invalid demise 
—Effect of. 

A mere assertion by a tenant cannot convert 
the nature of his tenure, but where either the 
origin of the tenancy is not known or a document 
purporting to confer a permanent tenure is in¬ 
valid for want of registration or otherwise and 
the persons have been holding for a period of 12 
years in assertion of a permanent right, they can 
certainly acquire a right by adverse possession 
and much more so in the case of an adjudication 
in their favour. ( l/enkataramana Rao, J.) 

Athiramankutti v. Uppari. 168 I. C. 101=9 R. 

M. 525=1936 M.W.N. 1003=A.I.R. 1937 Mad. 

126. 

Landlord and tenant—Death of a tenant at 


will—Suit against son for possession—Plea of 
adverse possession—Starting point. 

In the case of a tenancy-at will, the possession 
of the tenant becomes that of a wrongdoer as 
soon as the tenancy terminates. Where such a 
tenant died and the landlord sued his son it was 
held that the tenancy was not heritable and that 
the son’s possession was nothing better than that 
of a wrongdoer’s and he had the right to pre¬ 
scribe for any title open to him. (Stone, CJ. and 
Bose.J.) Abdul Razak v. Seth Nandlal. I.L. 
R (1940) Nag. 269=182 I.C. 581=12 R.N. 12= 
1938 N.L.J. 317 = A.I.R. 1938 Nag. 506. 

—-Landlord and tenant—Entry in revenue 
papers as tenant bila tasfiya. 

Where a person is in possession of a certain plot 
as tenant, his possession cannot become adverse 
to the original proprietor merely because he is 
entered as tenant bila tasfiya in the village papers 
and has held the land for over the statutory 
period. (Zia-ul-Hasan, J.) Mathura Prasad v. 
Uma Datt. 179 I. C. 958=11 R. CL 217=1939 
R. D. 99=1939 O.L 4 R. 99 = 1939 O A. 212=1939 
O. W. N. 171=A I.R. 1939 Oudh 106. 

- —Landlord and tenant— Essentials—Adverse 

possession against tenant—Effect as against land¬ 
lord. 

To establish adverse possession against a land¬ 
lord it is not sufficient to show that the person 
claiming adverse possession has established by 
adverse possession a title against a tenant of the 
landlord, because that might be treated as an in 
cumbrance which can be annulled after a rent 
sale under S. 167, Bengal Tenancy Act. (Court 
ney-Terrell, CJ. and James, J.) Gopi Ram Ram- 
chandra v. Nitai Lal Dutt. 175 I. C. 202=4 
B.R. 545=10 R P. 595=A I.R 1938 Pat. 220. 

■ Landlord and tenant—Khorposhdar adver¬ 
sely enjoying usufruct of adjoining jungle be¬ 
longing to grantor—Title acquired by. See Limi¬ 
tation Act, S. 28. 5 B.R. 676=181 I.C. 777. 

- —Landlord and tenant—Lease for term — 

—Possession of leasehold property by stranger 
during term—If adverse to lessor. 

Per Division Bench.— Possession of leasehold 
roperty by a stranger cannot be adverse to the 


ADVERSE POSSESSION—Landlord and 
tenant. 

lessor as long as there is term outstanding, 
because the lessor would not be entitled prtma 
facie to sue for possession before expiry of the 
term. Adverse possession can arise only if there 
has been a trespass against or unlawful inter¬ 
ference with the tenant’s possession and not where 
the tenant’s rights are acquired by a third person. 
(Varadachariar, Burn and Pandrang Row, JJ.) 
Arumucham Chetti v. Subram an 1 am Chetti. 
I.L.R. (1937) Mad. 638=171 I.C. 444=46 L.W. 
818=A.I.R. 1937 Mad. 882=(1937) 1 M.L.J. 
679 (F.B.). 

- —Landlord and tenant—Non-payment of 

rent. 

Mere non-payment of rent by a tenant to his 
landlord does not by itself create adverse posses¬ 
sion, when there is no assertion by the tenant 
openly and to the knowledge of the landlord, of a 
title to hold the land without payment of rent. 
(Mohammad Noor and Rowland, JJ.) Jyoti 
Prasad Singh v. Rajendra Narayan Singh Deo. 
1936 P.W.N. 458=162 I.C. 838=8 R.P. 586= 
A.I.R. 1936 Pat. 287. 

• • Landlord and tenant—Non-payment of 
rent. 

The defendants were entered as proprietors of 
a particular land. The plaintiffs were entered as 
tenants who did not pay any rent to the landlord. 
On the basis of this entry, and non-payment of 
rent for over twelve years, plaintiff claimed title 
by adverse possession. 

Held, that the possession of a tenant was per¬ 
missive and unless the tenant could prove that he 
had disclaimed the title of his landlord openly 
and to his knowledge more than twelve years 
before the institution of the suit, he could not 
claim adverse possession against his landlord and 
that mere non-payment of rent by the tenant could 
not be treated as adverse possession. (Agha 
Haidar, />) \ 1 t. Bhani v. LJjagar Singh. 166 

I.C. 607=9 R.L. 395=A.I.K. 1936 Lah. 741. 
- Landlord and tenant — Non-payment of 


rent. 

The mere non-payment of rent does not cause 
cessation of the relationship of landlord and 
tenant, or convert the possession of the tenant 
into adverse possession. (Jai Lal. J.) Girdhari 
Ram v. Qasim. 163 I.C. 592=9 R.L. 25=38 P. 
L.R 804=A I.R. 1936 Lah. 461. 

■Landlord and tenant—Non-payment of rent 
by tenant in possession—Effect. See Limitation 

Act, Art. 131. 17 Pat.L.T. 819=A.I.R 1937 

Pat. 96. 

- Landlord and tenant — Non-payment of rent 

for over 12 years—If creates rent free title to 
land. 

The fact that a person in possession of land has 
not paid any rent for more than 12 years does not 
create a prescriptive right in him to hold the dis¬ 
puted land rent-free. (Manohar Lall, J.) Rup 
Narain Pandf.y v. Sheo Sagar Tewari. 180 
I.C. 105=6 B.R. 342=11 R.P. 454=A.I.R. 1939 
Pat 258. 

-- Landlord and tenant—Occupancy tenant — 

Decree against —Sale of well of tenant in execu¬ 
tion—-Purchaser using well as owner openly — If 
acquires title by prescription. 

A person purchasing a well belonging to an 
occupancy tenant at a sale in execution of a decree 
against the tenant and using it as owner notori- 
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ADVERSE POSSESSION—Landlord and 
tenant. 

ously and holding it as against the whole world 
for 12 years acquires absolute title to it by 
adverse possession as against the Zemindar of the 
holding. (Harries, J.) Mahomed Askari Hasan 
v. Sheo Narain Lal. 1936 R.D. 15. 

" Landlord, and tenant—Permanent tenancy— 
Acquisition of — Essentials—Assertion by tenant — 
Adjudication in judicial proceeding—Effect of. 

A permanent tenant right can be acquired by 
adverse possession. In such a case it is enough 
for the tenant pleading adverse possession to 
show that he continued in open and hostile 
possession for over the statutory period after 
asserting his right in an earlier judicial proceed¬ 
ing, and that the landlord had throughout notice 
of the claim put forward during the entire period. 
(Venkatasubba Rao and Abdur Rahman, JJ .) 
Athiramankutti v. Uppari. 180 I.C 720=11 
R.M. 750=47 L.W. 386=(1938) M.W.N 324= 
A.I.R. 1938 Mad. 570=(1938) 1 M L.J. 400. 

Landlord and tenant—Person in adverse 
possession for over 12 years—Subsequent suit for 
rent against him—If can create relationship of 
landlord and tenant. 

Where a person has been in adverse possession 
for more than twelve years his adverse possession 
is matured into tiile, and that title cannot be 
defeated by a subsequent suit for rent against 
him as a suit for rent by itself cannot create the 
relationship of landlord and tenant. (5>w. J.) 

Meah Kha v. Serajuddin Sardar. A.I.R. 1940 
Cal. 65. 


~ -Landlord and tenant—Possession by tenani 
of adjacent accreted land as occupancy raiyat — 
Annual inundation-^Eff ect of. 

Possession of a limited interest in immovable 
property may be just as much adverse for the 
purpose of barring a suit for the determinatior 
ot that limited interest, as adverse possession oi 
a complete interest in the property operates tc 
bar a suit for the whole property. Where, there- 
tore, a raiyat takes possession of the land which 
forms adjacent to his holding by the silting up ol 
the backwater of a river, and enjoys such posses- 
sion for over a period of twelve years against the 
landlord, the raiyat is not liable to ejectmen 
although he claims no more than the interest oi 
an occupancy raiyat. Annual inundation of the 
accreted land does not interrupt the raiyat': 
possession when it does not interfere with the 
r# ar ^- agricultural operations. (James anc 
c natterj », //.) Ramasray Prasad Chaudhur^ 

lHl-A S n o T <£ 1NCH - 12 R P - 282=21 Pat.L.T 
181-6 B.R. 84=184 I C. 838=A.I.R. 1940 Pat 

—— landlord and tenant—Sub-lessee from 

of—WhZf j unaul ' l 0 r's'<l transfer—Possession 
op it nen adverse to landlord. 

ina wffhmie°*l. SUr ^ aCe land transferred his hold¬ 
ing without the consent of the landlord to a sub- 

? n Z^ grou, ? d minir * eights. The sub- 
fl ,e Pl^ce of growing crops substituted 

O^ thi?iinH^rfr°m a C °* l !. ,ery and WQS in P°SSession 

of this land for more than twelve years before a 

rent suit was brought by the landlord against the 
£" a "' n . " * h * *»!». the holding wfs put to 

£.* pU : C , haser '"It-tuted a suit for eject- 
the land esse . e °A: he mini "8 r '8hts from 

the land forming part of the tenant's holding. 


ADVERSE POSSESSION—Limited 
terest. 


Held, that the possession of the sub-lessee of the 
land being open and public was adverse to the 
landlord and the purchaser had therefore acquired 
nothing by his purchase. ( Courtney Terrel , C.J. 
and James, J.) Gopi Ram Ramchandra v. Nuai 
Lal Dutt. 175 I.C. 202=4 B.R. 545=10 R.P. 
595=A I.R. 1938 Pat. 220. 

- Landlord and tenant—Tenant let into 

possession for limited ter?n—If can prescribe for 
higher title. 

Whether a tenant who is let into occupation for 
a limited term can, during the continuance of that 
term, by mere assertion, acquire a higher title 
than what was given to him on the date of his 
entering into possession ( Mohamad Noor and 
Manohar Lall, JJ.) Surja Mohan v. Rama 
Prasad. A.I.R. 1940 Pat. 37. 

Licensee. 

- Licensee—Cantonment tenure — Possession, 

if can be adverse. 

The possession of a licensee can never be 
adverse. W hether or not transfers by a licensee 
holding under cantonment tenure were reported 
to the cantonment authorities and sanctioned by 
them is immaterial. A transfer not known to 
those authorities can have no effect on title; a 
transfer reported or otherwise made known to 
those authorities and to which no objection was 
taken merely implies sanction. On the other hand, 
a definite claim to title made known to the canton¬ 
ment authorities might result in possession 
becoming adverse. ( Middleton, J.C. and Mir 
Ahmad A.J.C ) Sujan Singh v. Secretary of 
State. 168 I C. 230=9 R. Pesh. 106=A.I.R. 
1936 Pesh. 217. 


.Limited interest. 

—-—Limited interest—Landlord and tenant— 
Suit for rent—Plea of rent-free holding—Decree 
holding land rent-free—Effect of—Possession by 
tenant for over 12 jears without paying rent— 
Acquisition of rent-free tenure. See C.P Code, 
S. 11. 48 L.W. 701 = 0938) 2 M.L.J. 934. 

Limited interest—Land within permanently 
settled estate recorded as milik in record-of-rights 

Purchase of Sale deed describing land as milik 
—Possession of i endee claiming as milikdar— If 
assertion of title hostile to landlord—Suit to eject 
after 12 years—If barred. 

Where a person purchases land within a perma¬ 
nently settled zemindari, which is described in the 
sale deed as \ milik land, and the land is also enter 
ed as milik in the record of rights, the person 
holding it for twelve yearsclaiming to be milikdar 
would acquire title as milikdar by adverse posses- 
sion as against the landlord. The statement in the 
sale, deed that the land was milik, though not 
admissible to prove that it is milik, is certainly 
admissible to prove that the vendee, when he 
comes into possession, does so with an assertion 
that he is holding it as milikdar, and He begins to 
prescribe against the landlord as milikdar. A suit 
by the landlord after 12 years of the commence¬ 
ment of that possession to eject him as being in 
wrongful possession would be barred by limita¬ 
tion. ( Khaja Mohammad Noor and Madan, JJ.) 
Surfat Singh v. Bhupendra Narayan Sinc.h. 

^V° 5 % 16 £ IC ' 123=9 R.P 256=3 B.R. 
127=17 Pat L.T. 824=A I R. 1937 Pat. 165. 

- —Limited interest—Possession under will 

conferring daughter’s estate . 
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A Hindu daughter who enters into possession 
of a property under her father's will which 
confers upon her a daughter’s estate, cannot pres¬ 
cribe for an absolute estate but can prescribe only 
for such estate as the will gave her. The adverse 
possession of the daughter, therefore, is good 
only to the extent of her limited interest, and 
when this interest vanishes with her death, her 
son cannot derive any benefit. The adverse 
possession of a limited interest can only bar a suit 
for the recovery of that interest. ( Bajpai and 
a ana a Nath, JJ.) Suraj Prasad v. Gulab Dei. 
IfiR I C 541=9 R.A. 652=1937 A.LJR 377=1936 
A.W.R. 1172=A.I.R. 1937 All. 197 (2). 

Mortgage. 

_— Mortgage—Possession under invalid mort - 

ga \n 2 . mortgage transaction whether the mort¬ 
gage is valid or not, the position of the mort¬ 
gagee is that of a mortgagee and nothing more 
unless some adverse title is set up by him. 
sil/nrt J ) BAIJNATH PRASAD StNGH V VlUNESH- 

WAR Singh 160 I.C. 1066=8 R P. 410=A.I.R. 
1936 Pat. 63. 

— —Usufructuary mortgage — Pur. 
chaser in execution sale of equity of redemption — 
Issue of sate certificate to—Effect of—Change of 

possession—Claim by mortgagor to title by 
adverse possession—Sustainability. , 

Possession of equity of redemption in property 
subject to a usufructuary mortgage, in so far as 
there can be possession, must follow title. When 
a sale certificate is issued by the Court to the 
auction purchaser of the equity of redemption, 
it cannot be said that the original mortgagor 
remains still in possession, so as to entitle him to 
acauire title by adverse oossession ( Norman , 

/ r S ) Deep Chand v. Chewar Chand. 1936 

AMX.J. 136. 

——Mortgage right—Acquisition by mere oral 

^A^ontract cannot be brought into existence by 
prescription, and no one can, by a mere oral 
assertion, acquire rights as against a true owner 
_ s a mortgagee. {Wort, A.CJ. and Manohar 
rail J) Bhukhan Mian v. Radhika Kumari 
Deb'i. 19 Pat.L.T. 489=176 I.C. 35 = 11 R.P 38= 

4 B R. 667=1938 P.W.N. 789=A.I.R. 1938 Pat. 

479 

Mortgagor and mortgagee. 

__ Mortgagor and mortgagee—Gif t by mort¬ 
gagor—Possession of donee—If adverse to mort¬ 
gagee. 

Where in the case of a mortgage by conditional 
sale, the mortgagor who remains in actual pos¬ 
session makes a gift of a portion of the mortgag¬ 
ed property, the possession of the donee is 
adverse to the mortgagee, if he pays no rent to 
him and does not enter into possession permis- 
sively under him. (Jek Chand, J.) Kishorf. 
Chand v. Basant Das. 170 I.C. 283=10 R.L. 
97=39 P.L.R. 282. 

-- Mortgagor and mortgagee—Mortgagee, if 

can assert adverse possession. 

A mortgagee who enters into possession of the 
mortgaged property in his capacity as a mort¬ 
gagee can never during the continuance of the 
mortgage assert any adverse possession against 
the mortgagor. The mortgagor's right to redeem 
remains alive for sixty years and no question of 


ADVERSE POSSESSION—Pardanashin 

lady. 

adverse possession arises until after the expira¬ 
tion of that period. (Rowland and Chatterji, JJ.) 
Wajid Ali v. A.LIDAD Rhan. 184 I.C. 124=12 
R.P. 222=6 B.R. 19=A.I.R 1940 Pat. 45. 

Mortgagor and mortgagee—Mortgagee in 


possession—If can prescribe against mortgagor. 

In certain circumstances a mortgagee in posses¬ 
sion can prescribe against the mortgagor, though 
generally he cannot. (Fazl Ali and Parma, JJ.) 
Baldeo Singh v. Muhammad Akhtar, 184 I.C. 
504=1939 P.W.N. 331=20 Pat.L.T. 399=A.I.R. 
1939 Pat. 488. 

- Mortgagor and mortgagee—Mortgagee in 
possession of mortgaged property—When can set 
up adverse possession. 

A mortgagee in possession of mortgaged pro¬ 
perty cannot set up adverse possession against 
the mortgagor unless he can prove a subsequent 
valid sale, in the absence of which his possession 
must be taken to retain its original character. 

(Abdul Qayoom, C.J.) Nathu Ram v. Ram 
Chand. 39 P.L.R.J. & K. 7. 

-- Mortgagor and mortgagee—Possession of 

mortgagee—When adverse. 

In order to deprive the mortgagor of the pro¬ 
perty the mortgagee should clearly evince his 
intention of holding the land adversely to the 
mortgagor and must do some act as a manifesta¬ 
tion of that intention to the knowledge of the 
mortgagor. ( Abdul Qayoom , CJ. and Wazir, J.) 
Mehar Singh v. Amar Nath Mahatan. 42 P. 
LR.J. &K.63. 

-- Mortgagor and mortgagee—Proof required. 

In order to deprive the mortgagor of the pro¬ 
perty, the mortgagee must clearly evince his 
intention of holding it adversely to the mortgagor 
and must do some act as a manifestation of that 
intention to the knowledge of the mortgagor. 
Where, therefore, a mortgagee by conditional 
sale subsequently enters into possession of the 
| property under an alleged oral sale, but his con¬ 
duct does not manifest any intention of holding 
the property adversely to the mortgagor but on 
the other hand induces a belief in the mind of the 
mortgagor that he is merely holding it as a mort¬ 
gagee, his possession is not adverse to the mort¬ 
gagor. {Tek Chand and Abdul Rashid, JJ.) Mr. 
Dhapan v. Sri Ram. 172 I.C. 449=10 R L. 326 
=39 P.L.R. 619=A.I.R. 1937 Lah. 837. 

Pardanashin lady. 

- Pardanashin lady—Possession adverse to — 

If should be brought home to her knowledge. 

To constitute adverse possession it is generally 
sufficient that the possession is overt and without 
any attempt at concealment so that the person 
against whom time is running ought, if he exer¬ 
cises diligence, to be aware of what is happening. 
A person whose rights have been openly usurped 
cannot be heard to plead that the fact was not 
brought to his notice But this cannot apply to 
the case of a pardanashin woman behind the 
purdah, who may not be aware of or might not 
know what was happening notwithstanding the 
exercise by her of due diligence so far as she 
could. The Court should be alert to protect the 
interests of a pardanashin woman and should, in 
her case, rely more upon facts than presumptions. 
(Davis, J.C. and Lobo, J.) Mangalmal Agan- 
mal v. Haji Mahomed Usif Bhoro. I.LR. 
(1939) Kar. 597=185 I.C. 11=12 R.S. 151= 
A.I.R. 1939 Sind 315. 
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ADVERSE POSSESSION—Permissive pos¬ 
session. 

Permissive possession. 

Permissive Possession—Entry in revenue 
Papers —Shamilat deh—Mutwalli in cultivating 
possession—No rent paid to proprietary body — 
Effect on title of latter. 

Where a portion of the Shamilat deh was 
shown in the revenue papers to be in the posses¬ 
sion of a mutwalli of a khankah, who cultivated 
the land through his tenants paying no rent to the 
proprietary body because he served the khankah. 

Held, that the title in the land still vested in the 
proprietary body who had given the usufruct to 
the mutwalli, for the time being, for the purposes 
of the khankah. (Tek Chand, J.) Ghulam 
Mohy-ud-Din v. Mohammad Din. 41 P.L.R. 
283=A.I.R. 1939 Lah. 313. 

■ - Permissive possession — Inference from 
facts . 

In a suit for possession of a two-storeyed build¬ 
ing in the occupation of defendants, the plaintiffs 
alleged that they were the owners of the house 
and the defendants were occupying it as their 
tenants. The defendants, on the other hand, 
claimed that they were occupying it as co-sharers 
in the house- There was in evidence a statement 
filed by the father of the defendants in guardian¬ 
ship proceedings showing that the defendants 
must have been occupying the house with the 
consent of the plaintiffs. The Courts below found 
that plaintiffs were owners of the house and that 
the defendants were not co-sharers therein. 
They, however, held that plaintiffs had failed to 
prove that the defendants were occupying 
the portion of the house in dispute as tenants and 
that the defendants’ possession thereof being ad¬ 
verse and over twelve years’ duration, the plain¬ 
tiffs could not recover possession. On second 
appeal, 

Held, that when possession can be lawful, it 
should be presumed to be so, rather than wrong¬ 
ful and that in view of the relationship of the 
Pities, the statement in the guardianship pro¬ 
ceedings, and the fact that only a small room in a 
two-storeyed building is in the occupation of the 
defendants, the proper inference is that the de¬ 
fendants possession is permissive and not 
adverse to the plaintiffs and on this inference 
plaintiffs must be held to have been in construc- 
tive possession all along and that the fact that the 
plaintiffs overstated their case in alleging that 
they were realising rent from defendants should 

• e -£°. ns * < * ere d to b e sufficient to defeat the 
plaintiffs claim. ( Bhide, J.) Mahomed Yakub 
v Abd UL Ka r im. 160 I.C. 1033=8 R.L. 650= 
A.I.R. 1936 Lah. 673. 

Possession referable to lawful title. 
adverse° SSeSS ' 0n re f erable to lawful title—If 

U p ? rso ” is seeing up a hostile title and 

i* p °. sscsslon » his possession will not be deemed 
l°Jl to the true owner if it can be refer 
red to a lawful title. But when such possession is 
asserted in a capacity hostile to the title claimed 
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Possession referable to lawful title—When 
deemed adverse . 


wrongdoer. , . 

Where possession can be referred to a lawtui 
title, it will not in the absence of very cogent 
reasons be deemed to be derived from usurpation. 
(Wort and Rowland, J J .) Mt. Bibi Zainajs v. 
Muhammad Ayub. 161 I.C. 331 ( 2)=8 R.P. 443 
= 17 Pat.L.T. 366=A.I.R. 1936 Pat. 136. 

- Possession under agreement to lease 

Nature of — If adverse to proposed lessor t lea 
of adverse possession in bar of suit for ejectmen 
— Sustainability. 

A person in possession under an agreement to 
lease is in a very different position from a per¬ 
son in possession under a lease which has been 
registered. He has no defence to a claim tor 
ejectment other than a right to insist upon 
specific performance of the contract to lease. 
If he is sued for ejectment, he can apply f° r a 
stay of proceedings to enable hint to institute a 
suit for specific performance if such is not 
barred by limitation. He is not a mere tres¬ 
passer so long as he has a right to sue for speci¬ 
fic performance of the agreement to lease, and 
his possession is therefore not adverse to the 
owner of the land which is the subject of the 
agreement. A person who holds under the 
agreement to lease has no right whatever to 
apply for specific performance if he has repudi¬ 
ated the agreement to lease and asserted a title 
adverse to the proposed lessor. But if he has a 
subsisting right to maintain a suit for specific 
performance, he is not holding adversely to the 
proposed lessor, but. on the contrary, he is hold¬ 
ing the land under the agreement to lease, and 
that w'ould not give him any title by prescription 
or adverse possession. Having entered into 
possession with the consent of the landlord, he 
does not purport to hold the land under any 
instrument which gave him no title whatsoever 
to the property, so as to make time run against 
the landlord from the date of his taking posses¬ 
sion. He is a mere tenant at will or something 
of that nature pending the execution of a 
registered lease. (Harries, C. /. and Manohar 
Lall, J.) Shiva Prasad Singh v. Mandira 
Kumari Debi. 21 Pat.L.T. 277=A.I.R. 1940 

Pat. 438. 

Possession under invalid title. 

—-- Possession under invalid title—Exchange 

neither stamped nor registered—Possession for 
over 12 years—Effect. 

Where a deed of exchange did not convey any 
title inasmuch as it was neither stamped nor 
registered, but a partv was in possession undis¬ 
turbed and for over 12 years, he must be held to 
be the proprietor of plots concerned. ( Ismail , /•) 
Kashi Nath v. Makchhed. 184 I.C. 233=13 
R.A. 202=1939 A.W.R. (H.C.) 373=1939 A.L.J. 
384=A.I.R. 1939 All. 504. 

- Possession under invalid title—When 

adverse 

Where though a transfer from one of the joint 
owners may not have transferred a good title to 
the transferee, yet if he is in possession of the 
property under the transfer for over 12 years, he 
could claim ownership by adverse possession. 
(Ismail, J.) Kirpa Ram v. Dwarka Pershad. 
1939 A. W. R. (H.C.) 408=1939 R. D. 365= 
A.I. R. 1939 All. 518. 

Possession by wrongdoer. 

-- Possession for less than statutoryp eriod — 

Heritability of right. 
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ADVERSE POSSESSION 1 —Presumption as 
to. 

The possession of a wrongdoer held for a term 
less than the period of limitation is a good title 
against the whole world with the exception of the 
true owner. This possessory right even though 
it has not ripened into ownership by lapse of the 
statutory period, is a right in immovable property 
which is heritable and transmissible according to 
law. On the death of such wrongdoer, therefore, 
whatever right he has in the property devolves 
upon all his heirs. If possession is continued only 
by some of his heirs, it would be regarded as 
possession on behalf of the whole unless and 
until it is shown that there is an exclusion or 
ouster of the other co-sharers. (Mukherfea and 
Latifur Rahman, JJ.) Kital Alt v. Anii. Behari 
Dutta. 185 I.C. 408=12 R.C. 361=43 C.W.N. 
877=70 C.L.J. 93=A.I.R. 1939 Cal. 723. 

Presumption as to. 

- —Presumption as to. 

Possession is prima facie adverse and exclusive 
and is presumed to be as of right until such pre¬ 
sumption is rebutted by evidence. It is a settled 
rule of law that possession should be deemed to 
be adverse, unless it is shown that at the time of 
its entry there was an agreement or arrangement, 
express or implied, to the effect that it was to be 
permissive. ( Singaravelu Mudaliar and Venkata- 
ranga Iyengar, JJ.) Nanjappa Setty v. Hassain 
Bee. 17 Mys.L.J. 510. 

Principal and Agent. 

- —Principal and agent—Trespass by agent—If 

can benefit principal . 

An act of trespass is an individual act of the 
trespasser and unless there is clear and cogent 
evidence to show that the trespass was committed 
by an agent in the interest of his principal, the 
principal cannot in any way be benefited by it. 
(Addison and Din Mahomed, JJ.) Zapfar 
Hussain v. Mahomed Ghias-ud-wn. 18 Lah. 
276=172 I.C. 37=10 R.L. 259=39 P.L.R. 749 
=A.I.R. 1937 Lah. 552. 

Religious endowment. 

-- Religious endowment—Possession purport¬ 
ing to be as mutwalli of zuaqf found to be invalid 
—If adverse as against waqif s heirs. 

Where a mutwalli purports to be in possession 
as a mutwalli under a waqf deed which later on 
is found to be invalid, he does not prescribe a 
title adverse to that of the heirs of the waqif. 
In a suit for possession by the heirs of the 
waqif in such a case, the decision that it is not 
barred by limitation is based not upon the fact 
that no demand for possession had been made 
but on the fact that the nature of the mutwalli’s 
possession had never changed. {Thom, CJ.and 
Ganga Nath, J.) Sher \li v. Hamid Ali. 1940 
A.L. J. 373=1940 A.W.R. (H.C.) 343=A I R 
1940 All. 365. 

Reversioner. 

^—Reversioner Possession, if can be adverse 
against him during female's lifetime. 

A.reversioner is never barred by adverse pos* 
session during a female’s lifetime, but in all cases 
he has 12 years from her death; and it is imma¬ 
terial under what circumstances adverse posses¬ 
sion was acquired or continued. Possession can 
be adverse against a person only if he has the 
immediate right to possession, and during widow’s 
lifetime a reversioner has no immediate right to 
recover possession. 23 Bom. 725, Rel. on. ( Fraser, 


ADVERSE POSSESSION—Wakf property. 

J.C. and Saad-ud-Din, A.J C) Ahmad Khan v. 
Mt. Hayat Bibi. A.I.R. 1936 Pesh. 119. 

Rival landlords. 

-Rival landlords—Land in possession of 
tenants—Proof required. 

Where the land was in the possession of the 
tenants in order that there may he adverse posses¬ 
sion against the rival landlords, the plaintiffs must 
show that they have intercepted rents payable by 
the tenants to the rival landlords for a period of 
12 years prior to the institution of the suit. 
(Mukherjea , /.) Kalimuddin Mia v. Eakuten- 
nessa Bibi. 71 C.L J. 232. 

Service tenure. 

~ Service tenure—Non-performance of ser¬ 
vice for over 12 years—Effect of. See Grant— 
Service grant. 1939 P.W.N. 99=A.I.R. 1939 

Pat. 362. 

™ _ Trustee. 

■Trustee—^Hereditary archaka right in 
temple—Exclusive right to be in possession and 
management—Acquisition against trustees—In¬ 
ference from open enjoyment for long time. 
See Religious Endowment—Public temple. 
1939 M.W.N. 1143. 

-■-Trustee—Religious endowment—Exclusion 
of shebait by person having no title—Physical 
presence of idol or performance of puja by 
wrongdoer—If material. 

An idol acts through its shebait, prosecutes and 
defends suits through its shebait. Its shebait is 
its protector and defender of its rights. An 
exclusion of the shebait accordingly from the 
endowed properties can have the effect of exclud¬ 
ing the idol from it. In all cases of adverse 
possession, the extent of the interest acquired by 
adverse possession depends upon the assertion of 
intention expressed or necessarily implied of the 
wrongdoer when dispossessing and keeping out of 
possession the rightful owner. When therefore 
a shebait is turned out and kept out of the 
endowed properties by a person who has no title 
on the assertion that the property is his and not of 
the idols, the adverse possession is against the 
idol also and if its duration is sufficiently long, the 
idol loses the right to the property. The physical 
presence of the idol on the property or the fact 
that pujas were performed by the wrongdoer are 
not material. Nor would the mere fact that in 
law the wrongdoer would become the idol’s 
shebait on the existing shebait’s death, prevent 
the wrongdoer from prescribing against the idol. 

( M. C. Ghose and R. C. Mitter, JJ.) Panna Sun- 
dari v. Benares Bank. Ltd. 176 I.C. 695=11 R. 
C 151=42 C.W.N. 469=66 C.L.J. 388=A.I.R. 
1938 Cal. 81. 

-Trustee — Void alienation — Possession 

under—Nature of. See Limitation Act, Art. 144. 
A.I.R. 1938 Mad 60. 

Wakf property. 

- Wakf property. 

Per Bhide, J .—When it is said that “wakf pro¬ 
perty’’ is “extra commercium” according to 
Mahomedan Law, all that is meant is that such 
property cannot be dealt with or alienated like 
ordinary property according to that law—the 
reason apparently being that according to that 
law human ownership in such property ceases 
and invests in the Almighty. This feature of 
‘wakf’ or , dedicated property is not peculiar to 
Mahomedan Law and the position as regards 
dedicated property is practically the same under 
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Hindu Law. But this does not mean that no one | 
can acquire a valid title to dedicated property by 
adverse possession over twelve years. The title 
of a person claiming such adverse possession over 
dedicated property rests not on Mahomedan or 
Hindu Law but on the Law of Limitation and 
Prescription as it prevails in British India. 
(Young, C.J-, Bhide and Din Muhammad, JJ.) 
Masjid Shahid Ganj v. Shiromani Gurdwara 
Prabandhak Committee, Amritsar. 175 I.C. 
945=11 R.L. 91=40 P L R. 319=A.I.R. 1938 
Lah. 369 (F.B.). 

Waste land. 

■ — Waste land—Assertion of hostile title — 
What amounts to—Sale of waste land by stranger 
—Trespass by vendee—Suit by owner within 12 
years of trespass — Maintainability—Burden of 
proof. 

In the case of waste land, the owner is only 
bound to prove that it belongs to him ; it is not 
necessary to support his case by evidence of overt 
acts of possession. He need only prove such 
possession as the property is capable of and that 
done, in the absence of any proof as to entry by 
some other person on this land beyond the twelve 
years’ period, the owner is entitled to succeed. 1 
The owner starts with the presumption that the 
waste land is in his possession, and where it is 
clear that he is dispossessed within 12 years 
before suit by the defendant trespassing on it, { 
he is entitled to succeed unless it is shown that he 
discontinued possession at some time more than 
12 years before suit. The fact that some other 
person has sold the land as his to the defendant is 
not an assertion of title in the absence of evidence 
that the owner was ever aware of the sale. 

( Beasley, C.J. and Stodart, J.) Peria Karuppan 
Madura Kajimartheru Palli Vasal. 1937 
M W N. 533. 


'Waste land — Construction of temporary 
chhappars. 

The construction of some temporary chhappars 
on a land which is lying waste is not sufficient in 
**w to establish adverse possession, although such 
chhappars have been surrounded by an enclosure 
consisting of bushes. (Bhide, J.) Shah Niwaz 
v. GhulamShah. 40 PLR. 91=176 I.C. 930 
=11 R.L. 251 (1)=A I.R. 1938 Lah. 324. 

—Waste land—Tying of cattle and storing of 
wood on land for over 12 years—If sufficient for 
acquisition of title by adverse possession. 

A person who for more than 12 years has been 
tying his cattle on a plot of waste land and has 
also stored logs of wood thereon, the logs merely 
lying on the open ground, does not acquire a title 
to such land as against the owner by adverse 
Possession. (Rennet, J ) Ram Chander v. Asa 

? t 962=10 R A 87=1937 A.LR, 

RiTIIJ 7 884=1937 A.W.R. 391=1937 

K.D. 220=A.I.R. 1937 All. 429. 


.... What constitutes. 
What constitutes—Hindu 


4n - in possession of 

ThVrhnJnrL 0v * r My™™-User inconsistent with 
the character of the building — Abandonment—Plea 
of ignorance-If available. 

. ! ierc a . ^ in du has been in possession of the 
building of a mosque for over 12 years and has 

, ng ac * s adverse possession by 
using the building of the mosque for his own pur- 

poses, in a manner inconsistent with the purposes 

tor which a mosque is constructed and the Maho 


medans owing to their abandonment of this mos¬ 
que had been unaware of these acts of user by the 
Hindu, the fact of ignorance based upon practical 
abandonment could not be a defence to the plea of 
adverse possession. ‘ It is sufficient that the pos¬ 
session be overt and without any attempt at con¬ 
cealment so that the person against whom time is 
running ought, if he exercises due vigilance, be 
aware of what is happening’. Ex hypothesi any 
mosque is a building in respect of which the local 
Mahomedan worshippers are expected to be con¬ 
tinuously aware of its condition and use or misuse. 
If by many years of practical abandonment they 
remain unaware of acts of misuse by the owner of 
the premises in which the mosque is situated, it is 
not possible for them to say that by the exercise 
of due vigilance they could not be aware of what is 
happening. (Thomas, C.J. and Yorke, J .) Musa- 
heb Khan v. Raj Kumar Bakhshi. 1938 O.A. 
722=177 I C. 718=11 R.O. 62=1938 O L R. 435 
= 1938 O.W N. 937=A.I.R. 1938 Oudh 238. 

Miscellaneous. 

- Encroachment pending suit— Lis pendens. 

Where the plaintiff was in possession of land in 
dispute and the defendant, subsequently to the 
institution of the suit, made encroachment upon 
it, the principle of lis pendens applies and the 
defendant cannot be allowed to set up adverse 
possession against the plaintiff. (Ranjitmal, J.) 
Allabux v. Issakh Mahomed. 1939 Mar.L.R. 
176 (Civ ). 

- Nature of possession—Decree for posses¬ 
sion—Defendant continuing in possession after a 
subsequent compromise—Such possession if can be 
presumed to be adverse. 

Where after a decree for possession, an appeal 
by the defendant therefrom is compromised and 
the defendant thereafter continues in possession 
of the property concerned, in the absence of any 
proof as to the terms of the compromise, it could 
not be presumed that the defendant’s possession 
following the compromise was adverse to the 
plaintiff. (Pollock, J.) Trimbak Narayan v. 
Yadorao. 186 I C. 851=12 R.N. 260=1940 N. 
L.J. 85=A.I.R. 1940 Nag. 116. 

-Office of mutawalli of mosque—Acquisition 
of by prescription—Society registered under 
Societies Registration Act—Management of mos¬ 
que as mutawalli adversely to person claiming 
to be mutawalli—Effect. See Societies Registra¬ 
tion Act, S. 20. 50 L.W. 734. 

- Open and continuous enjoyment—Property 

of tarwad set apart for maintenance—Property in 
Possession of tenant of tazvazhi—Sale by karnavan 
of tarwad—Purchaser not taking possession — 
Possession of tawazhi -If adverse. 

Certain property belonging to the tarwad which 
was set apart for maintenance of a tawazhi, was 
in possession of the tenants of the tawazhi. The 
karnavan of the tarwad sold the property. The 
purchaser did not care to reduce the property to 
his possession or call upon the tenants to attorn to 
him. The tenants continued to pay the rent to 
the representative of the tawazhi. Thus the pos¬ 
session of the property was with the tawazhi for 
over twenty years without interruption. The 
purchaser brought a suit to recover possession of 
the property. 

Held, there was an open and adverse enjoyment 
of the property by the tawazhi for over a period 
of twelve years by receipt of rent and the pur- 
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chaser’s rights were barred. ( V enkataramana 
Rao, J.) Krishna Kurup v. Razhukkath. 167 
I.C. 594=9 R.M. 471=A.I.R. 1936_Mad. 598. 

"-"-Under inam grant of soil—Trees on land 
occupied by khots, dharekaris and permanent 
tenants prior to grant—Latter cutting, selling 
and removing trees for over thirty years openly, 
constantly and without inamdar’s consent and 
without protest from him—Effect of. See Grant 
—Construction. 41 Bom.L.R. 805. 

ADVOCATES. 

See (1) Bar Councils Act. 

(2) Legal Practitioner. 

AGENCY. 

See also (1) Election—Candidate and Agent. 

(2) Principal and Agent—Relation¬ 
ship. 

(3) Contract Act, S. 182, etc. 

-Election agent—Creation of agency—Proof 

—Actual employment and express entrustment— 
If necessary—Liability for misdeeds of election 
agent. See Election—Candidate and Agent and 

• Principal and Agent—Relationship. 40 C W 
N. 741. 


AGENCY RULES (MADRAS) — Scope - 
Decree of Agency—District Munsif's Court- 
Revision—Powers of High Court—Governmen- 
of India Act, S. 107—Letters Patent, Cl. 14. Set 
Government of India Act (1915), S. 107. 43 L 
W. 237=1936 M.W.N. 81=A.I.R. 1936 Mad 
187=70 M L.J. 204 (F.B.). 

AGENT. 

See (1) Contract Act, Ss. 187 and 237. 

(2) Principal and Agent. 

AGRA PRE-EMPTION ACT (XI OF 1922 

— Scope—Recourse to former rules of pre-emptioi 
—If permissible. 

The Agra Pre-emption Act was intended to con 
solidate and amend the law relating to pre-emp 
tion and therefore it purports to contain the whol< 
of the law of pre-emption in Agra and the Ac 
does not intend that the Courts should hav< 
recourse to former rules of pre-emption whicl 
find no mention in the Act. ( Bennet and Verma 
JJ.) Bhola Nath v. Shiva Singh. I.L R (1939' 
All. 286=181 I C. 625=11 R.A. 593=1939 A W 

?ii ( oL C ) 110=1939 A.L.J. 253=A.I.R. 1935 
All. 253. 

. S ' } . (^—-'Applicability—Property lyinr, 
within municipal limits—Right of Pre-emption- 
Custom as to. 

It is not correct to hold that because a property 
lies within municipal limits there is no nuestior 
of pre-emption at .all. If the area within whicl 
the property sold is situate lies within the muni 

cipal limits, then the Agra Pre-emption Act doe: 

not app y in the sense that no right can he claimec 

U ?^ r \V n u epende , ml> : of any custom or contrac 
of the Muhammadan law. But it does not follov 

that no right of pre-emption can at all be exercis 

t A custom o pre-emption can be establishec 

A Ce ' (Sulaiman, C.J.) Fasahat Al 

VE i n Ali k han. 1937 A L.J. 790= 

mq-a tp 4 i^? 3 a 7 ,, ALR * 82 8=1937 A.W.R 
639=A.I.R. 1937 All. 620. 

7^ s - 3 and 5— Mahomcdan Law of Pre 

etf l£* ton —How far abrogated. 

The proviso to S. 3 of the Act must be read a 

p art parce * that section, and the effect o 

the whole section is that where there is no righ 


AGRA PRE-EMPTION ACT (1922), S. 4. 

of pre-emption under S. 5 of the Act, the provi¬ 
sions of Mahomedan Law of pre-emption are not 
affected in case the vendor and pre-emptor are 
both Mahomedans. A right to pre-empt a house 
under the Mahomedan Law cannot be said to be 
a right to which a pre-emptor is entitled under 
the Act. ( Sulaiman , C.J. and Bennet , /.) Zainab 
Bibi v. Umar Hayat Khan. 58 All. 873=161 
I.C. 753=8 R.A. 780=1936 A.W.R. 492=1936 
A.L.J. 456=A.I.R. 1936 All. 732. 

—S. 4(1)—“ Co-sharer ”— Meaning of — Person 
holding possession as mutwali of waqf—If co¬ 
sharer. 

To sustain a claim as co-sharer it must be shown 
that the claimant is entitled as proprietor to a 
share or part of a mahal. The fact that he is in 
possession in a different capacity, e.g., as mutwali 
of a waqf, cannot suffice. ( Sulaiman. C.J. and 
Bennet . /.) Mahomed Bakhsh v. Ram Prasad. 
171 I.C. 367=1937 A,L J. 726=1937 A.L.R. 827 
=1937 A.W.R. 626=A.I R. 1937 All. 581. 

-S. 4 (1)—“ Co-sharer ” —Proof — Entries in 

khewat— Admissibility. 

A plaintiff in a suit for pre-emption has to prove 
that he is a co-sharer: entries in the khewat are, 
however, admissible in evidence for the purpose 
of proving that the plaintiff is a co sharer. 
( Sulaiman , C.J. and Bennet, J.) Prahlad Prasad 
v. Chameli Kuar. 170 I.C. 769=10 R.A. 203= 

1937 A.L.J- 751 = 1937 A.L.R. 774=1937 A.W.R. 
500=A.I.R. 1937 All. 529. 

-S. 4 (1)— Co-sharer—Who is — Entry in 

Revenue papers—Effect on right of pre-emption* 

In order to be a co-sharer within the meaning 
of the definition in S. 4 (1) of the Agra Pre¬ 
emption Act, a person must be ‘entitled' as pro¬ 
prietor to some share in the mahal. Where a 
person has not the shadow of a title to any 
portion of the mahal, his position is that of a 
complete stranger. The mere entry of the name 
of a person in the Revenue papers, does not entitle 
him to exercise the right of pre-emption unless 
he is as a matter of fact the rightful owner of 
some share in the mahal. ( Iqbal Ahmad, J )Phul 
Chand v. Dharam Chand, 175 I.C. 603=10 R. 
A. 698=1938 A.L.R. 463=1938 A.W.R. 'H.C.). 
164=1938 R.D. 491=1938 A.L.J. 325=A.I.R. 

1938 All. 314. 

-S. 4 (1)— Proof as to—Onus — Plaintiff and 

defendant claiming equal right of pre-emption. 

The burden must be laid on the party that as¬ 
serts that in spite of the fact that he is the pro¬ 
prietor merely of a specific plot or plots of land, 
he is a co-sharer. Where one claims to have right 
of pre-emption equal to that of the other, it is on 
him to prove that. ( Bennet and Verma, JJ.) 
Munnalal v. Bahadur Lal. 1939 A.L.J. 337= 

1939 A.W.R. (H.C.) 303. 

-S. 4 ( 1 ) and (7)—' Co-sharer ’ —‘Petty pro¬ 
prietor 1 —Owners of specific plots of resumed 
muafi— When l co-sharers*. 

Owners of certain specific plots of resumed 
muafi in a village are ‘co-sharers’ within the 
meaning of the definition of that word in S. 4 (1) 
of the Agra Pre-emption Act, they not being 
petty proprietors’ within the meaning of that 
term as defined in S. 4 (7) of the Act. In cases 
where they have a voice in the appointment of 
the lambardar and of the patwari of the mahal, 
they must be deemed to be entitled to take part 
in the administration of the affairs of the mahal 
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in question. ( Iqbal Ahmad and Bajpai, JJ.) 
Bajrangi Lal v. Shaharyar Khan. I.L.R. 
(1940) All. 35=186 I.C. 838=12 R.A. 455=1939 
A.W.R. (H.C.) 863=A.I.R. 1940 All. 83. 

-S. 4(1) and (7) —Owners of specific plots 

of resumed muafi— If *co-sharers’—Taking part 
in administration of the affairs of the mahal — 
Meaning of. 

Where the owners of specific plots of resumed 
muafi are found to have an interest in the joint 
lands of the mahal and also to have a voice in 
the administration of the affairs of the mahal, 
they cannot be regarded as ‘petty proprietors' as 
defined in the Agra Pre-emption Act, S. 4 (7), but 
must be held to be ‘co-sharers' as defined in S. 4 
(1) of the Act. Such proprietors of a mahal 
who have a voice in the appointment of a lambar- 
dar or of a patwari do take part in the ‘admi¬ 
nistration of the affairs of the mahal’. (Iqbal 
Ahmad and Bajpai, JJ.) Chiranji Lal v. 
Chheda Lal. 185 I.C. 861=12 R.A. 362=1939 
A.W.R. (H.C.) 722=A.I.R. 1940 All. 8. 

T-“ S - 4 (1) and (7 )—•Petty proprietor’—Who 

ts—If a co-sharer. 

Where by a deed of exchange a person ac¬ 
quires only a particular number, that is a parti¬ 
cular field in a mahal, he comes under the 
definition of ‘petty proprietor' in S. 4 , sub-S. (7) 
of the Agra Pre-emption Act. He cannot claim 
to be a ‘co-sharer’ in the mahal. ( Bennet and 

o er XSd{\ „ Din Dayal v - Sheo Prasad. I.L. 
938) AH. 623 = 11 R.A. 93=176 I.C. 386= 

193 & AWR (H.C.) 348= 
1938 A.L.J. 534 = A.I.R. 1938 All. 382. 

""7 s - 4 (l)-Mahomedan waqf— Right of pre¬ 
emption, if can be claimed by. 

Where a waqf represented by the mutwalli 
sued for pre-emption, on a contention that the 

suit is not maintainable as the plaintiff is not a 
person contemplated by S. 4 ( 1 ) of the Pre¬ 
emption Act. 

rte/d, that for purposes of procedure, in the 
case of waqf the mutwalli represents the waqf 
property and estate under 0. 31, C. P. Code: 
there is no defect or difficulty in the conception 

as a juristic person in the case 
ot a Mahomedan waqf 

further, that the plaintiff had a perfect 
right of pre emption and that no disability what¬ 
ever, attaches to the juristic rights in the case of 
(Bennet and Ismail. JJ.) Wakf Banam 

All £n^ A ?n ^ R . IM U Raj Kali. I.L.R. (1938) 
IC 553=1938 A.L.R. 255=174 

1- 1337=1938 A.W.R. (H. 

""Hou^q j Whether includes house. 

Agra Pre r ,fm n nr ,and A wlthi " th e meaning of the 
Bennet J\ ^ UOn £ ct ‘ ( Sulaiman, C.J. and 

58 All.'873— fco v ‘o? d AR Hayat Khan. 
W.R. 492^1 R A - 780=1936 A. 

732. 1936 AL, J* 456=A.I.R. 1936 All. 

o/—Wafilf-iif 1 ? l2 -~Besumed muafidar—S tatus 

empZn Auction-Right to pre - 

a village unmUtak'aWybfndicaiJ^ 16 ,^?, 1 ^ u ^' arz °I 

”o“& i L n dlh , ir/ d 

Q.- D.—4 
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mahal or in the administration of its affairs, 
such a person has no right of pre-emption. It 
was considered not necessary in view of the 
entries in the wajib-ul-arz, to decide as to 
whether the joint responsibility of revenue is a 
relevant factor in deciding the status of such a 
person. (Iqbal Ahmad and Bajpai, JJ.) Man- 
can Lal v. Brahm Dutt. I.L.R. (1939) All. 
969=187 I.C 147=12 R.A. 476=1940 A.W.R. 
(H.C.) 1=A.I.R. 1940 All. 88 . 

-S. 5—Wajib-ul-arz contemplated by. 

Where in a suit for pre-emption the plaintiff 
produced a wajib-ul-arz which purported to be a 
wajib-ul-arz of all the villages in the pargana, 
which recited a custom of pre-emption, while 
the defendants relied upon a wajib-ul-arz of the 
village in which the plot in question was situat¬ 
ed, which did not mention any right of pre¬ 
emption, it was held that the wajib-ul-arz relied 
upon by the plaintiff was not such a wajib-ul-arz 
as was contemplated by S. 5 of the Agra Pre-emp¬ 
tion Act and as such the record of the custom of 
pre-emption in that wajib-ul-arz could not be 
made the basis of a finding that a custom of pre¬ 
emption prevailed in the village. (Iqbal Ahmad, 
J ■) Mohan Singh v. Shiv Charan Singh. 1940 
A.L.J. 370=1940 A.W.R. (H.C.) 347. 

-Ss. 5 and 3— Agreement conferring right of 

pre-emption not embodied in wajib ul arz— Such 
right, if enforceable. 

A right of pre-emption given by an agreement 
amongst the co sharers of a village, but which is 
not incorporated in the wajib-ul-arz, is excluded 
from the purview of S. 5 of the Agra Pre¬ 
emption Act, as S. 3 of the Act prohibits the 
enforcement of a right of pre-emption, otherwise 
than in accordance with the provisions of the 
Act. Such a right cannot be enforced after the 
passing of Pre-emption Act. (Iqbal Ahmad, J.) 
Amhika Prasad v. Mst. Naziran Bibi. 180 

I. C 361 = 11 R.A. 451 = 1938 A.W.R. (H.C.) 736 
=1938 A.L J. 1066= A.I.R. 1939 All. 64. 

--S. 6 —Sale under S. 5 of U. P. Regulation 

of Sales Act—Nature of—If gives rise to right of 
Pre-emption. 

A sale by the collector of zamindari property 
under the provisions of S. 5 of the U. P. Regu¬ 
lation of Sales Act, is not a voluntary sale by the 
judgment-debtor, but is a sale in the course of 
execution proceedings and as such no right of 
pre emption can arise therefrom. (Iqbal Ahmad, 

J. ) Sheo Bandhan Pande v. Kishan Prasad 

179 1 C - 238=11 R.A. 364=1938 A.W. 

R. (H.C.) 767=A.I.R. 1939 All. 45. 

—--Ss. 6 and 11— Transfer under S. 5 of the 

Regulation of Sales Act—Nature of—Right of 
pre-emption, if arises. 

The transfer of land by the Collector under 

S. 5 of the Regulation of Sales Act, is a transfer 
in execution of a decree and hence a co-sharer 
has no right of pre-emption in respect of such a 
transfer. (Thom, C.J. and Ganga Nath, J.) Sheo 

5 A y?P£ an Paxde v. Kishan Prasad Pande. 1940 
A -W.R. (H.C.) 284=1940 A.L.J. 325=1940 R. 
D. 182=A.I.R. 1940 All. 323. 

: "7 9— Construction —* Which’, if refers to 

land' or 'mahal'. 

The word ‘which’ occurring in S. 9 of the Agra 
Pre-emption Act can refer only to ‘mahal’ and not 
to ‘land’ in the section. Apparently the intention 
of the legislature in making the provision in S. 9 
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of the Act is that a person who had at one time j 
been a proprietor in a mahal and who still held 
an ex-proprietary tenancy in any part of the 
mahal should not be prevented by a suit for pre¬ 
emption from again acquiring the status of a 
proprietor in the mahal. {Bennet and Collister , 
/j.) Kuber Singh v. Jai Nath. I.L.R. (1939) 
Ail. 750=184 I.C. 502=1939 A.L.J. 818=1939 
A.W.R. (H.C.) 496=A.I.R. 1939 All. 618 | 

-S.ll— Foreclosure decree — Money payable 

by pre-emptor. 

The pre-emptor claiming pre-emption on the 
passing of a foreclosure decree, cannot be made 
to pay anything more than the amount entered in 
the decree for foreclosure for a peri >d prior to 
the passing of this decree. ( Sulaiman , CJ. and 
Bennet J.) Mustafai Begam v. Raghura.i 
Singh.’ 169 I.C. 577=10 R.A. 28=1937 A.L.R. 
544=1936 A.W.R. 1191=A.I.R. 1937 All. 108. 

_S. 11—Sale by rent-free grantee—If can 

give rise to a right of pre-emption. See Agra 
Tenancy Act, Ss 186 and 192. 

1939 A.W.R. (H.C.) 99=A.I R. 1939 All. 226. 

-S. 11— Scope and applicability—Right of 

pre-emption, if accrues on the exercise of the right 
of repurchase by the original owner. 

The right of pre-emption recognized by the Agra 
Pre-emptionAct does not accrue on the exerase of 
the right of repurchase by the original owner. S.ll 
of the Act is exhaustive of the cases in which the 
right of pre-emption accrues and is confined in 
its operation to cases where a co-sharer sells any 
proprietary interest in land, etc. The right of 
re-purchase when exercised is not tantamount to 
the sale of the property within the meaning of 
S. 11. The section applies only to cases of 
voluntary sales and not to transfers in pursuance 
of agreement to re transfer. ( Iqbal Ahmad, J .) 
ChunniLalz/. Ram Prasad. 185 I.C. 665= 
12 R.A. 435=1939 A.L.J. 1147=1939 A.W.R 
(H.C.) 815=A.I R. 1940 All. 90. 

_— S. 11— Scope — Party paying cash and giving 

property as well in lieu of property acquired — 
Right of pre-emption. 

There can be no right of pre-emption contrary 
to the provisions of S 11 of the Agra Pre¬ 
emption Act which confines the right to a case 
where the proprietary interest has been sold and 
not to a case where the property has been merely 
exchanged. Where a party not only pays cash, 
but also gives some property in addition in lieu 
of the property acquired by him the transaction 
is not sale but is an exchange. Such a transac¬ 
tion does not give rise to a right of pre-emption. 
( Sulaiman, CJ. and Bennet, J.) Randhir Singh 
v Randhir Singh. 171 I C. 577=1937 A.L.R. 
863=1937 A.W.R. 762=1937 A L.J. 743=A.I. 

R. 1937 All. 665. 

-—Ss.ll and 4 (2)— Foreclosure decree based 

on preliminary decree passed as result of compro¬ 
mise—Right of pre-emption—If accrues. 

The words “foreclose” and “foreclosure” in 

S. 4 (2) of the Agra Pre-emption Act refer to the 
passing of a final decree for foreclosure under 
O. 31, K. 3, C. P. Code. There is no mention there 
that such a decree should be passed only in a suit 
which has been brought on the basis of such a 
mortgage, and that if a preliminary decree which 
for all practical purposes is a decree under O. 34, 
R. 2 is passed on the basis of a compromise in a 
pending mortgage suit for foreclosure, the defini¬ 


tion would exclude such a case. The mere fact, 
therefore, that the foreclosure decree is based on 
a preliminary decree which had been passed as a 
result of a compromise in a pending suit for fore¬ 
closure, does not prevent the accrual of the right 
of pre-emption under S. 11 of the Act. ( Sulai¬ 
man, CJ. and Bennet, J.) Mustafai Begam v . 
Raghuraj Singh. 1936 A.W.R. 1191=169 I.C. 
577=10 R.A. 28=1937 A.L.R. 544=A.I.R. 1937 
All. 108. 

--—-Ss. 11 and 20— Scope — Exchange—If can 

defeat right of pre-emption. 

There is nothing illegal in a purchaser acquiring 
property by way of exchange which cannot be 
pre-empted, so as to be able successfully to defeat 
a claim for pre-emption brought against him with 
respect to subsequent sale deed to be taken by 
him. If the transaction of exchange is a real one 
and is part and parcel of the same transaction 
there cm be no right of pre-emption. If, on the 
other hand, the transaction of exchange is not 
real, but fictitious or unreal, there would be a 
right of pre-emption in respect of the sale, but the 
claim to pre-empt the property covered by the 
exchange transaction would fall to the ground. 
( Sulaiman, CJ. and Bennet, J.) Randhir Sin(U£ 
v. Randhir Singh. 171 I.C. 577=1937 A.L.R. 
863=1937 A.W.R. 762=1937 A.L.J. 743=A.I.R. 
1937 All. 665. 

-S. 12— Arazidari — Co-sharer in the same 

khewat— If has the right of pre-emption. 

By S. 12 of the Agra Pre-emption Act a co¬ 
parcener in a petty proprietary interest has the 
right of pre-emption. Where a plaintiff is a coj 
sharer in the same khewat in wh'ich the arazidari 
in dispute is situated he has a right of pre¬ 
emption. ( Iqbal Ahmad, J .) Iagdish Rai v. 
Suraj Kumar Singh. 180 I.C. 525—11 R.A. 
472=1938 A.W.R. (H.C.) 847=A.I.R. 1939 All. 
113. 

-S. 12 —‘ Sub-division of mahal’, meaning of. 

The expression ‘sub-division of mahal’ occur¬ 
ring in S. 12 of the Agra Pre-emption Act con¬ 
notes the idea of division of some sort between 
the co-sharers of the village or mahal. It is 
impossible to have a sub-division without a 
division of a mahal or a village. Where all the 
co-sharers of a mahal jointly own all the plots 
in the village, there is no division or sub-divi¬ 
sion of that village. {Iqbal Ahmad and B a JP a *> 
JJ.) Mahabir Rai v. Rajendar Rai. 1940 A. 
L.J. 391=1940 A.W.R. (H.C.) 349=A.I.R. 1940 
All. 368. 

—_ S. 12 (1) (v)—‘ Co-sharers in the village'— 

If includes owner of a share in the mahal. 

The intention of the legislature in enacting the 
words ‘co-sharers in the village’, in S. 12 (1) (v) 
of the Agra Pre-emption Act was that the owner 
of a share in a mahal or the sole proprietor of a 
mahal should have a right of pre-emption in a 
different mahal in the same village. Hence an 
owner of a half share in a mahal can claim to pre¬ 
empt property which is in another mahal in the 
same village ( Bennet and Verma, JJ.) Din Dayal 
v. Sheo Prasad. I.L.R. (1938) All. 623=176 I.C. 
386=11 R.A 93=1938 A.L.R. 610=1938 A.W.R. 
(HC.) 348=1938 A.L.J. 534=A.I.R. 1938 All. 
382. 

- -S. 12, Classes 3 and 4— Determination of 

class of pre-emptors—Rules governing. 
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The provisions of S. 12, class 3 of the Agra 
Pre-emption Act come into play only when on the 
date of the sale there are divisions and sub¬ 
divisions in a mahal and has no application to a 
case when the property sold is a mahal whose 
component parts have not been divided and sub¬ 
divided. The class of pre-emptors provided for 
by S. 12 must be determined with reference to the 
constitution of the mahal on the date of the sale 
and not with reference to the constitution of the 
mahal on some earlier date. (Iqbal Ahmad, /.) 
Pran Singh v. Mangal Singh. 1741.C. 914=10 
RA. 638=1938 A.L.R. 347=1938 A.L.J. 156= 
1938 A.W.R. (H.C.) 133=A.I.R. 1938 All. 208. 

-Ss. 14 and 15— Scope — If exhaustive of 

modes of destroying right of pre-emption — Notice , 
if obligatory—Oral communication and refusal to 
purchase—If enough. 

Ss. 14 and 15 of the Agra Pre-emption Act only 
prescribe the procedure by which a vendor may 
put an end to a co-sharer’s right of pre-emption. 
But it is not exhaustive of all the modes open for 
destroying such a right. It is not obligatory on a 
vendor to give the notice prescribed by S. 14. It 
is open to a vendor to orally inform a co-sharer 
having a right of pre-emption of his intention to 
sell and if such co-sharer refuses to purchase the 
property, then he will not be entitled to exercise 
the right of pre-emption. (Iqbal Ahmad, J.) 
Bhora Singh v. Fora. 182 I.C. 319=11 R A. 
649=1939 A.W.R. (H.C.) 254=A I.R. 1939 All. 
847. 

-S. 15 —Hindu manager's refusal to purchase 

property—If affects right of pre-emption of other 
members. 

Where the manager of a joint Hindu family 
refuses to purchase the property, his refusal 
disentitles the other members to enforce the right 
• PJ’ e " em P t * on * His refusal to take the property 
m the exercise of the right of pre-emption is 
binding upon all the members of the family. 
UQ&aMA»nod,/.) Bhora Singh v. Fora. 182 1 . 

at^T 11 R A 649=1939 A.W.R. (H.C.) 254 
=A.I.R . 1939 All. 347. 

7 . 15 —Refusal to purchase by manager of 

joint Hindu family—Suit by any other member for 
Preemption—-Maintainability. 

The exercise of the right of pre-emption by the 
manager of a joint Hindu family must necessarily 
♦k ° n the members of the family. Hence 

the refusal by the manager of a joint Hindu 

ofwu to P? rchasc certain property is binding on 

ii the members of the joint family and after such 

refusal no member of the joint family is entitled 
institute ^ «•••* t— —-- • /» t » 


hibition l *~~ Partial pre-emption—Extent of pro- 

°c.u^ e ^ rc ' em Ption Act embodies the 
P lk ° f the .prevention of partial pre-emption. 

^ upon the 

pre-emptor to include in his claim all such pro- 

P y as he is entitled to pre-empt under the Act. 
D H ' L no1 * com PeUed to include in his claim 

Wh,ch he be entitled under 

aw ., or custom outside the Act. Where, 
therefore, the pre-emptor is not entitled under the 

in ihl ^i e '5 mp « la i hoUse . wh,chhas been included 
n the sale-deed, then neither the omission to pre- 
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empt it nor the disqualification in pre-empting the 
same is fatal to his claim as regards the properties 
which he is entitled to pre-empt under the Act. 
(Sulaiman, C 7. and Bennet, J .) Zainab Bibi v. 
Umar Hayat Khan. 58 All. 873=161 I C. 753= 
8 R.A. 780=1936 A.W.R. 492=1936 A L.J. 456 
=A.I.R. 1936 All 732 

-S. 17— Actual price — Items of consideration 

paid in fact — Pre-emptor, if can question. 

The right of pre emption is a right of substitu¬ 
tion for the buyer and it is not open to a plaintiff 
in a pre emption suit, while enforcing this right 
of substitution, to take exception to the validity 
of the items of sale consideration when as a 
matter of fact those items of consideration have 
changed hands. Where one of the items of con¬ 
sideration for the sale is the payment and dis¬ 
charge of a mortgage debt incurred by the 
vendor during his minority, it is not open to a 
plaintiff in a pre-emption suit to attack that item 
of consideration on the ground that ratification 
by a minor after attaining majority is void and 
that hence the debt is unenforceable, (Iqbal 
Ahmad and Rajpai, 77) Anant Rai v. Bhagwan 
Rai. 187 I.C. 4=12 R.A. 461 = 1939 A.W.R. (H. 
C.) 741 = 1939 A.L.J. 935=A I.R. 1940 All. 12. 

-S. 17— Actual price — Onus- 

Where the circumstances attending a sale are 
such as to cast a doubt on the genuineness of 
the price as entered in the sale deed, the burden 
of proving that the ostensible consideration was 
the real consideration is on the vendee. (Iqbal 
Ahmad and Bajpai, 77.) Anant Rai v. Bhagwan 
Rai. 187 I.C. 4=12 R.A. 461=1939 A.W.R. 
(H.C.)741=1939 A L.J 935=A.I.R. 1940 All 12. 

-S. 19— Defendant becoming co-sharcr 

before suit — Decree, if could be passed. 

Where before the date of a suit for pre-emption 
the defendant vendee had become a co-sharer in 
the mahal by reason of a deed of gift executed 
before the date of the suit no decree for pre¬ 
emption can be passed in favour of the plaintiff 
because he has not a subsisting right of pre¬ 
emption at the time of the decree. (Iqbal Ahmad 
and Bajpai, 77.) Shtam Sunder v Sarmadi 
Begam. 188 I.C. 386=1940 A.W R. (H.C.) 
262=A.I.R. 1940 All. 171. 

-Ss. 19 and 20 (as amended)— Gift by 

vendee to Preferential pre-emptor during pendency 
of suit for pre-emption — Plaintiff’s right, if 
affected. 

Where during the pendency of a suit for pre¬ 
emption, the vendee makes a gif t of the property 
to an idol of whom he is the manager and who 
happens to have a superior right of pre-emption 
to that of the plaintiff, but the deed of gift does 
not mention any question of pre-emption having 
been raised or the transfer being in recognition of 
any such preferential right, the plaintiff’s right of 
pre-emption could not be affected by the gift. 
(Bennet and Verma, 77.) Bhola Nath z/. Shiva 
Singh. I.L.R (1939) All. 286=181 I.C. 625=11 
R.A. 593=1939 A.W R (H.C.) 110=1939 A.L.J. 
253=A.I.R. 1939 All 253. 

--S. 19 and U. P. Land Revenue Act, S. 131 

—■Suit for partition—Effect of partition proceed¬ 
ings—Loss of right subsequent to decree by trial 
Court — Effect—Partition proceedings when com¬ 
plete. 

According to S. 19 of the Agra Pre-emption 
Act a pre-emptor is entitled to a decree if his 
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right of pre-emption subsists till the date of the 
decree by the trial Court. If follows that the 
loss of the right of pre-emption after the date 
of the decree of the trial is immaterial. Where 
it appeared that the vendor had filed an applica¬ 
tion in the Revenue Court for partition and 
either before the institution of a suit for pre¬ 
emption or during its pendency in the trial Court 
the partition proceedings was drawn up and con¬ 
firmed by the Collector according to S. 114 of the 
Land Revenue Act as a result of which the share 
of the plaintiff in the pre-emption suit and the 
pre-empted share were allotted to different pattis 
and as a result of which the plaintiff lost his 
preferential right of pre-emption, it was held 
that the plaintiff’s right was not affected at all, 
because prior to the decree in his suit, the parti¬ 
tion proceedings had not become complete as the 
Collector had not passed an order under S. 131 
of the Land Revenue Act and that a decree for 
pre-emption was not affected by any loss of 
right subsequent to its date. (Iqbal Ahmad, J .) 
Jairaj Singh v. Har Narain Singh. 1940 A L 
J. 360=1940 A.W.R. (H.C.) 341. 

— —Ss. 20 and 22— Defence based on S. 20—If 
open in a suit under S. 22. 

The defence of S. 20 of the Agra Pre-emption 
Act is not technically barred in the case of a 
suit brought under S. 22 of the Act. (Bennet and 
Verma, Jf) Mohib Ali Khan v. Baldeo 
Prashad I.L.R. (1939) AH. 305=183 I.C. 572= 
12R.A. 148=1939 A.W.R. (H.C.) 157=1939 A. 
L. J. 344=A.I.R. 1939 All. 380. 

-—S. 20 —Gift by manager of joint Hindu 

family to co-vendee to avoid decree for pre¬ 
emption — If a benefit to the estate — Co-vendee , if 
acquires indefeasible interest—Suit for pre¬ 
emption, if can lie. 

Where the manager of a joint Hindu family 
who was a joint vendee with another, with a view 
to prevent a threatened suit under S. 22 of the 
Agra Pre-emption Act being decreed, and to save 
the family from the costs of such a suit and the 
reduction of the face value of the sale, transfers 
a minute portion of the joint family property to 
his co-vendee, the sale is for the benefit of the 
family and as such the co-vendee acquires an 
indefeasible right in the mahal and a suit for pre¬ 
emption cannot lie as provided by S. 20 of the 
Agra Pre-emption Act. (Bennet and Verma, //.) 
Mohib Ali Khan v. Baldeo Prashad. I L R 

i 1 wl A1 )^T 1 1 8 cV C - 572=12 RA 148=1939 
A.W.R. (H.C.) 157=1939 A.L.J. 344=A I R 
1939 All. 380. J • ' 

—^r" S * ^{"defeasible, meaning of. 

The word indefeasible' in S. 20 cannot be taken 
to have the restricted meaning of ‘not being liable 


" c qb(li Ahmad and Bajpai, JJ.) Shiam 

a w w/urKi^AM. 188 I.C. 386=1940 

C ) 262=A LR. 1940 All. 171. 

AGRA TENANCY ACT (II OF 1901)— Super- 

Z ° f a d 'fferent tenure on a tenant— 
\fiJ~ ' am °unts to merger. 

u"? tenure different in character from the 
one which was enjoyed is super-imposed on a 
t nant then under the old Act there was no ques- 
m 5 rger but of suspension or keeping the 
ignt in abeyance. Hence where a person entered 


AGRA TENANCY ACT (1926). 

as a non-occupancy tenant just before the Act of 
1926 came into force, takes on a zar-e-peshgi 
lease, there is no question of merger and on the 
determination of the zar-e-peshgi lease the right 
which had remained dormant, namely, that of a 
non-occupancy tenant, revived under the new Act. 
(Marsh, S. M. and Mehta, /.M.) Jai Kishun Dass 
2/. Tulsi Ram. 1939 R.D. 536=1939 A.W.R. (B* 
R>) 236. 

--S. 11 — Landholder agreeing to acknowledge 

status of person as occupancy tenant—Binding 
nature of arrangement. 

Where a landholder or some one authorised on 
his behalf has definitely and with full knowledge 
and consent agreed to acknowledge the status of 
a person under Act II of 1901 as possessing all 
the rights of an occupancy tenant, the arrange¬ 
ment is binding on him. (Drake Brockman, S.M. 
and Knox, J.M.) Moola v. Rafiq Fatima. 1936 
R.D. 90=1936 A.W.R. 246. 

--S. 20 (3)— Construction — Interpretation— 

*Subject to the terms of his lease'—Meaning and 
effect of. 

The Agra Tenancy Act of 1901 and that of 1926 
show clearly that it may be provided in the theka 
that the interest of a thekadar is transferable and 
there is no doubt that in S. 20 (3) of the Act of 
1901, the same provision was intended. The 
natural construction according to the rules of 
grammar implies that the clause ‘subject to the 
terms of his lease’ shall also apply to the words 
‘not transferable’ and is not limited to the word 
‘heritable’. (Sulaiman, C. J. and Bennet, J.) 
Lachmi Narain v. Batuk Singh. I.L.R. (1937) 
All. 588=171 I.C. 203=10 R.A. 239=1937 A.L. 
R. 813=1937 R.D. 425=1937 A L.J. 656=1937 
A.W.R. 699=A I.R. 1937 All. 561, 

——S. 201 (3)— Presumption under — Applica¬ 
bility—New Act coming into force while case is 
in appeal. 

Where a suit is filed before the new Act but 
the new Act comes into force when the case is 
before the appellate Court, the appellate Court 
cannot apply the presumption under S. 201 (3) 
of the old Act which has been deleted by the new 
Act as the rule of presumption is only one of 
procedure. (Sulaiman, CJ. and Bajpai, J.) Bha- 
wani Prasad v. Bahal Singh. 163 I.C. 767=9 
R.A. 76=1936 ALJ. 801=1936 A.W.R. 611= 
1936 R.D. 246=A.I.R. 1936 All. 492. 

-(Ill OF 1926)— Fixed rate tenancy — Or¬ 
chards of lemons and guavas—Orchards treated 
as grove under Act of 1901 —Change in the 
law—Liability of sub-tenant of ejectment — Com¬ 
pensation. 

Where the plots in question comprised an 
orchard of lemons and guavas and was treated as 
a grove prior to new Tenancy Act, and the fixed 
rate tenant sued the sub-tenant for ejectment, it 
was held that the plots do not constitute groves 
under the present Act and whatever protection he 
till then enjoyed has been removed by Act of 1926 
and as such the tenant is liable to be ejected. 
Compensation cannot be given under S. 78 
but defendant may apply under S. 98 of Act of 
1926. (Darling, S. M. and Bomford, J. M.) 
Mahesh Singh v. Mt. Moola. 1938 R.D. 656= 
1938 A.W.R. (B.R.) 239=1938 A.L.J. (Supp.) 
86 . 

-- ■ -Co-tenants—Position of—Summary of con - 
elusions based on the provisions of the Act. 
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Summary of conclusions on co-tenants based 
upon a consideration of the several relevant pro¬ 
visions of the Agra Tenancy Act: (1) A number 
of persons holding a tenancy are co-tenants. (2) 
These co-tenants are joint tenants and not tenants 
*n common, except for succession. (3) Each co- 
tenant is jointly and severally responsible for the 
whole rent of the holding and entitled to share in 
the joint cultivation of the holding. (4) If one 

loses his interest in the holding by sur¬ 
render, abandonment or in any other way except 
by death, the rights of the remaining co-tenants 
are not affected but they remain as joint tenants 
of the whole holding. (5) If one co-tenant dies, 
nis interest does not pass by survivorship to the 
other co-tenants, whether they are joint in estate 
with him or not, but it passes to his successors 
according to the order of succession in S. 24. (6) 
If there is no such heir, the interest passes by 

W Vl z/° rSh,p VV\ he £? ma,nin 8 co-tenants ( Bennet 

LR ffi/ i Dwarka Das Rapiuddin. 

fl'oi:Ar4i 8 9«A,t 0 218 D 123=1940 ALJ ' 

— Licensee, if recognised under the Act— 
Entryas sub-tenant bil ewaz sood— Status of 
tenant-Entry of word ‘Marfat —Meaning. * 

anci Act** Th n a °, Wher ,f de / ned in the Ten¬ 

ancy Act. That word so far as the cultivator is 

uXon Ifu" ot a te J m W A ith which the Rev cnue 

Aching to do. A person whose name is 
entered as sub-tenant bit ewaz sood is as a matte? 

slh?nV Ub ' t - nanl(w J ) anon-occupancy tenant. 

is and nnt rS a 0 , n ; l . S trealed aS a sul >-tenant, which he 
no * as a licensee, unless there isadocu- 

Sted W that th ?r ho,ding has beenhypothe- 

the recorded tenant has 

behalTexc^n?ac” c ? ltlvatln 8 possession on his 
tenant frUCt ? ary mor tgagee or sub- 

showi in C t hi^ m na r °, f the cul t> v ator will be 
the word Marfat c< ^ u . mn the khasra with 

can be withdrawn att ““ s ,hat “»«<*»« 
sweet will oft he . ,lcen see removed at the 

Hari Nath Sing° r Q Cd tCnant o Wehta ' AM.) 
D. 533=1939 A.W R, (m!) 233 ' 1939 R 

Succession to—Law applicable. V 9 * 1926 “~ 

case of suc . cess t ion to be followed in the 

Ste when thS DCy ,S th - c ,aw as it stands on the 
widow tenant wh^? 5100 J pens - In the case of 

1881.but who di^safter C ^ edS Under Act XII of 

of I $26 atte f the en actment of Act III 

to the widOw h * (DarIi,t C ‘ g ° V 7 n £ succession 

M.) Ramdayat n SM - and Bomford.J 

R.D. 121=1938 AWR N ?| S (B W R R j PRASAD - 1938 

Permiis‘bilUy. tali0n ~ Reference >° former Act— 

*«» i»'Tenancy Act of 

apparent from its preamble 7 d ‘5 g Act as is 
oate the full significan c ?and *° appre ' 

mem introduced by the Act ° f 3n amend ' 

necessity be made to the e£crc ? c f must of 

Act. ( Bennet An C J //»fc V J S,< ^. n f S the former 

Bat Pm and GannaNath iff n hmad ’„ Coll >tter. 


AGRA TENANCY ACT (1926), S. 3. 

1 C 226=1938 R.D. 628= 
A.I R. 1938 All. 396JF.B.). 

"Suits under — Technicalities— Reliance upon 
—Principle as to. 

It is a sound principle that technicalities should 
not be pressed too far in suits under Tenancy Act. 
(Darling, S.M. and Bomford, J.M.) Tikori v 

^ A o^o C haNTD - 1938 RD - 1 — 1938 A.W.R' 
t±S.K.) 13. 

“ S - 3 (1)— 'Improvement— Building of a 
temple by fixed rate tenant on agricultural holding 
li amounts to. See Agra Tenancy Act l? 
and 109. 1940 A.L.J. 261. ’ 12 

— S. 3 (2) and (15)—' Agricultural land *— 
Government Notification—Garden and grove— 
Distinction. * 

Grove-land has been defined in S. 3 (15) of the 

Tenancy Act. If a piece of ground comes within 

this definition, then under S. 3 (2) the land is 
agricultural land and cannot be sold through the 

m IV .‘ c Co . urt Amin according to Government 
Notification, dated March 26, 1932. If on the 
other hand the land is not agricultural land but is 

Amtn de T*^ e ? l l 7 ay be so J d through Civil Court 
Amin. The Act draws a distinction in regard to 

the kind of fruit tree 8 Certain fruit trees such 
gUa K- S K 5 eaches ’ P ,aint ains, papitas, etc., are 

other W h!, Ch H d0n0tCOnSti '- Utea Sr0Ve - but on ‘he 
other hand mangoes, jack fruit, etc which 

occupy the land, for a long period do consTitute 

mK c p& i 6 vfesi 

ill 6 Jkh:k i9!rAii 6 436 WR 


tip • / 8s * 3 _/3) and (4) and 132—Savar'_ 

Z’&z:‘, cx:r s ““ 

sa»£ 

definition of the term in S. 3 (4) and S H2 of fuf 
Act also applies to the recovery 0 fW or 

v. Phool Chand. 1936 R D 14 ’^ Gulzari Lal 

tl*^^assssa'»S 

7n 1 Noor M CVenUe Cour ‘- (B°nn* el and Verma 


parjot—//sayar~ Sayar ^eighment dues and 

aericuUnTfl"^ du , es being mostly connected with 
shouM h/ Jlf < i UCeS we,ghed by the weighment 
of thl d A » C, 1 f ssed a ? sa y ar as defined by S. 3 (4) 

?eVt h nakf C L B parJot which is a kind of ground- 
rent paid by persons who are not agriculturists 

m*V% eXC, r ded f ™ m the definition of sayar. 
(Drake Brockman, S.M. and Knox, J.M > Asfia 
Begum t,. Dukhia. 1936 R.D. 520. 

—-S. 3 (S')—Tenant—Grove-holder, if a ten- 
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It is clear from the definition in the Tenancy 
Act that a grove-holder is included in the defini¬ 
tion of tenant. ( Marsh, S.M.) Bobdee v. Raghu- 
blr Singh. 1939 R.D. 602=1939 A.W.R. (B.R.) 
272. 

--Ss. 3 (7) and 2\—Applicability—Lessee in 

sir land—Status of—Liability to ejectment on ex¬ 
piry of lease. 

A lessee in sir land is not a sub-tenant within 
the meaning of S. 3 (7) of the Agra Tenancy Act. 
Statutory rights cannot accrue in sir land: the 
rights which accrue to the lease holder under the 
lease are non-occupancy. On the termination of 
the lease, if he has not been re-admitted to the 
holding as a statutory tenant, he is still a tenant 
not coming within any of the clauses of S. 21 of 
the Act, and as a non-occupancy tenant he is liable 
to ejectment. ( Darling, S.M.) Kurey v. Zahariya 
Mal. 1937 R.D 45. 

_S. 3 (7 )— tl Sub-tenant" — Grantee of muafi 

khidmati — Person holding under — Status of — Ss. 
187 and 188. 

It cannot be held that there can be no sub-tenant 
of a rent-free grantee holding a muafi khidmati. 
A service grant is liable to have rent fixed under 
S. 187 of the Agra Tenancy Act, though it may 
also be resumed under S. 188. A person holding 
from such a grantee is a sub-tenant as defined by 
S. 3 (7) of the Act. ( Darling, S.M. and Bom- 
ford J.M.) Badri Tewari v. Bechai Chanar. 
1938 R.D. 160=1938 A.W.R. (B.R.) 91. 

_S. 3 (14)— "Decree"—Order of remand. 

An order of remand passed by a District Judge 
on appeal is not a ‘decree’ as defined in the Act. 
(Sulaiman, C.J , and Bennet. J ) Pancham v 
Rameshwar. 162 I.C. 954=8 R.A 919=1936 R. 
D 144=1936 A W.R. 393=1936 AL.J. 337= 
1936 All.L R. 522=A I.R. 1936 All. 376. 

_S. 3 (14)—Decree—Meaning of—If in¬ 
cludes determination of any question under S. 47, 
C. P. Code. See Agra Tenancy Act, Ss. 249 
and 3, Cl. (14). 1938 A.L.J. 63. 

•--S. 3 (15)— Grove—Area of 7 biswas con¬ 

taining 10 full grown mango trees—If grove. 

Where in a small area of 7 biswas there are 10 
full grown mango trees, the plot is certainly a 
grove, however those trees are arranged. The 
fact that some casual cultivation is possible does 
not matter, when the trees preclude any con¬ 
siderable portion of the land being used prima¬ 
rily for any other purpose. ( Darling, S.M. and 
Bomford, J.M.) Sardha Din v. Masuriadin. 
1938 RD 147=1938 A.WR. (B.R.) 80. 

-S. 3 (15)— Grove—Meaning of definition. 

Grove means a specific piece of land having 
trees planted thereon so as to preclude the area 
when the trees are full grown from being used 
for any other purpose. The trees on such an area, 
which is grove land, constitute grove. It is only 
those trees which are grown on a grove land,which 
is land specifically let out for the purposes of 
planting trees, that constitute grove-scattered 
trees are not grove. {Mehta, S.M. and Harper, 
J.M.) Narbadeshwar Mahadeoji v. Bisham- 
bhar Ram. 1940 R.D. 24=1940 A.W.R. (B.R.) 
47. 

1 -S. 3 (15)— Grove—Nature of—Character, 

if destroyed by portion becoming bereft of trees — 

Test to be applied—Finding of trial Court _ 

Interference in appeal. 


A grove is one unit and if a portion is bereft of 
trees the unit character of the holding cannot be 
destroyed by treating that denuded portion as one 
to which the definition of grove under S. 3 (15) 
of the Tenancy Act could not apply. Mere number 
of trees would not constitute an area as grove. 
No hard and fast rule could be laid down. It is 
the peculiar case-figuration of land and the trees 
on this land that would form the data from which 
the Court is in a position to draw the inference 
whether the major portion of the area could be 
put to any other use except the use of growing 
trees. In each case there must be a local inspec¬ 
tion and after hearing the evidence, the Court 
must give a clear finding, and when the trial 
Court has so done, it would be unsafe for an 
appellate Court to interfere with that finding of 
fact. {Mehta, S. M. and Harper, J. M7) Bechan 
Singh v. Ram Sagar Singh. 1940 R.D. 14= 
1940 A.W.R, (B.R.) 21. 


-S. 3 (15 )—Grove land—Plots occupied by 

guavas and plum trees. 

Plum trees though not specifically mentioned 
in the explanation to the definition, are similar to 
guavas and peaches. Hence plots occupied by 
guavas and plum trees are not grove land within 
the definition of the Act. {Darling, S. M.) 
Masit Ullah v. Sardar Singh. 1938 A.W.R. 
(B.R.) 237 (1)=1938 R.D. 659 = 1938 A.L.J. 
(Supp.) 81. 

-S. 3 (15)— Grove—Retention of character, 

as such—Test to be applied. 

Whether a grove area has lost its character or 
not has to be decided in each case with the 
guidance of the definition of grove given in S. 3 
(15) of the Agra Tenancy Act. In such cases the 
Court has to determine whether the major por¬ 
tion of the land constituting the grove can be put 
to any other use, and if ir comes to the conclusion 
that it cannot be put to any other use considering 
the tout ensemble, then the grove has maintained 
its grove character. It is not the number of trees 
that would matter but it is their location that 
would go to indicate whether the land can be put 
to any other use. {Marsh, S. M. and Mehta, J. 
M.) Manohar Das v. Syf.d Kazim Husain. 
1939 R.D. 326. 


-Ss. 3 and 23— Applicability—Permanent 

lease with right of transfer, planting grove and 
building houses—Lessee not planting grove—Land 
—If grove—Liability to be sold in execution — 
T. P. Act, S. 117. 

Some plots were leased out to the lessee by a 
permanent lease. It was stated therein that the 
lessee was a tenant of the said plots and the lease 
was heritable. The lessee was also given the 
right of transfer whether by way of gift or sale 
or otherwise. The lessee was also permitted 
under the lease to plant groves or to construct 
buildings on the leased land. The lessee did not 
however plant any grove on such land. 

Held, that the land being agricultural land and 
not grove^nd under S. 3, Agra Tenancy Act, 

t a PPBed to the lease of such 

plots. The interest of the tenant of such land 
was therefore not transferable in execution of a 
decree of a Civil Court by virtue of S. 23 of the 
Tenancy Act. {Sulaiman, C. J. and Bennet, J.) 

Narain v ‘ Batuk Singh. I.L.R. (1937) 
All. 588=171 I.C. 203=10 R.A. 239=1937 A.L.R. 
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813=1937 R.D. 425=1937 A.L.J. 656=1937 A. 
W.R. 699=AI.R. 1937 All. 561. 

--Ss. 3 and 242— Order under S. 144, C. P* 

Code—If a decree under Tenancy Act—Appeal, tf 

lies 

An order under S. 144, C. P. Code, is not an 
order in a suit and does not dispose of a suit and 
hence is clearly excluded from the definition ot 
‘decree’ as given in S. 3 (4) of the Tenancy Act. 

S. 242 speaks only of suits and decrees in suits. 

So an appeal does not lie to the District Judge 
under S. 242 from an order under S. 144, C. I . 
Code. ( Misra , /.) SheoNandan Singh v Suraj 
Prasad -inch 179 I C. 39=11 R A. 348=1938 
AL T. 988=1938 A.W.R. (H.C.) 682=1938 R. 

D. 829 = A.I.R. 1939 All. 22. 

-S. 4 (b) and (d)— Land taken up for grove 

or cultivation but planted with fruit trees — 
Absence of proof of cultivation by landlord — 
Entry as khudkasht and bagh— Ex-proprietary 
rights—If can be claimed . 

The ancestor of the respondents took up a plot 
of land in 1297 F, either with the intention of 
planting a grove in it or with the intention of 
cultivating it with ordinary crops, but he changed 
his mind and planted fruit-trees in it. Up to the 
revision of records in 1336 F., the land had been 
continuously recorded as khudkasht for a period 
of 30 years. There was however no evidence to 
show that the land was continuously cultivated by 
the landlord for 12 years preceding the 1st 
January, 1902, as required by S. 4 (b) of the Agra 
Tenancy Act. In 1334 it was not being cultivated 
by the proprietor and was shown as uncultivated 
bagh. 

Held, the claim of the respondents for ex-pro¬ 
prietary rights could be maintained in respect of 
the land in question. ( Drake Brockman, S.M. and 
Knox,J.M.) MurariLalv Joti Prasad. 1936 
R.D. 87. 

-S. 4 (d)— Land entered as khudkasht from 

1924-25— Management by trustees of joint family 
— Father one of trustees — Land, if becomes sir of 
joint family or of father alone . 

Where land had been entered as khudkasht 
from before 1924-25 and it was managed by 
certain trustees who were appointed to manage 
the whole of a joint family estate, the land be¬ 
comes the Wrof the joint family. The fact that 
the father was one of the trustees and his name 
was entered in the Revenue papers in addition to 
the trustees would not make the land the sir of 
the father alone, and not of the joint family. 
{Bennet and Smith, J J.) Inderjit Singh v. Gir 
Raj Singh. 164 I.C. 913=9 R A. 209=1936 A. 

1936 A.W.R. 651=1936 R.D. 285=A. 
All. 671. 

--S. 4 (d)— Land if ‘sir*— Test. 

Unless a plot of land is recorded as khudkasht 
in 1333 F. it cannot become ‘sir* under S 4 (d) of 
the Agra Tenancy Act. ( Darling, S. M. and 
Marsh, J.M .) Sarbeshwari Debi v. Harnam 
Singh. 1938 R.D. 661=1938 A.W.R. (B.R.) 329 
(1)=1938 A L.J. (Supp.) 113. 

——S. 4 (d)— Mortgage by co-sharer — Mort¬ 
gagee taking land into khudkasht and acquiring 
sir rights—Second mortgage by mortgagor — 
Prior mor tgagee paid off—Subsequent mortgagee 
if can claim to be recorded as co-sharer in sir 
acquired by the prior mortgagee —His remedy. 
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I.R.1936 i 


Where one of the two co-sharers executes a 
mortgage in favour of the other with full rights 
to admit and eject tenants and such mortgagee by 
taking land into khudkasht acquires sir rights in 
such land under S. 4 (d) of the Agra Tenancy 
Act, a subsequent mortgagee from the same mort¬ 
gagor who pays off the prior mortgagee, cannot 
claim to be recorded as co-sharer in the sir 
acquired by the earlier mortgagee, for, when the 
co-sharer of the joint sir parted with his share 
without claiming ex-proprietary rights in the sir, 
the sir became the sir of the remaining co-sharer. 
If the earlier mortgagee has acquired more than 
his proportionate share of sir, then the remedy of 
the subsequent mortgagee is to sue for partition. 

( Darling. S.M. and Bom ford, J.M.) Punjab 
Sugar Mills v. Lachman Prasad Tlvvari. 1938 
R D. 416=1938 A.W.R. (B.R.) 286=1938 A.L. 
J. (Supp.) 98. 

- S. 4 (d) —Sir land — Land not recorded as 

sir in 1333 F—Person recorded as non-occupancy 
tenant bila tasfia lagan — Claim to land as sir— 
Sustainability. 

A person who is not the sole proprietor but who 
is recorded as non-occupancy tenant bila tasfia 
lagan of certain land cannot claim that land as his 
sir, when the land is not recorded in 1333 F, as his 
khudkasht. Such land is not sir (Knox, J.M.) 
Ram Das v. Sarup Singh. 1936 R.D. 117. 

- Ss. 4 (d) and 14 (2)— Construction —' Culti¬ 
vated ’— Meaning. 

Whether it is with reference to S. 4 (d) or S. 14 
(2) of the Agra Tenancy Act the word ‘cultiva¬ 
ted' does not mean the same thing as ‘ploughed’ 
and provided that no other party is put in posses¬ 
sion of the land, it is difficult to see why cultiva¬ 
tion shoul.l not cover a normal period of fallow, 
more especially where the fields are included in a 
farm, the whole of which will not normally be 
under the plough every year without a rest. 
(.Darling, S. M. and Bomford, J. M.) Jugul 
Kishore Tandon v. Kao Narsingh Rao. 1938 
A.W R (B R ) 35=1938 R.D. 306. 

- Ss. 4 (d) and 14—Sir land or land equiva¬ 
lent of sir being aho grove land—Ex-proprietary 
rights in — When arise — Principles. 

It is beyond question that ex-proprietary rights 
will arise under S. 14 of the Agra Tenancy Act in 
sir land, which is also grove land, when the sir 
holder retains the property in the trees and is in 
possession of the grove standing on his sir after 
sale of his proprietary right. All area of such 
land will form his ex-proprietary holding and will 
be liable to be assessed to rent as it formed por¬ 
tion of his sir holding before transfer of his pro¬ 
prietary rights. But where the sir holder has 
transferred the property in the trees before part¬ 
ing with his proprietary rights, or when the pro¬ 
perty in the trees is transferred at an auction sale 
at the express wish or with consent of the pro¬ 
prietor along with the proprietary rights or 
because of a general condition in the sale certifi¬ 
cate that the property in the trees also ‘‘is passed” 
to the auction-purchaser, no ex-proprietary rights 
can arise in favour of the ex-proprietor. If, how¬ 
ever, the property in the trees purports but 
vaguely to be transferred at the auction sale 
along with the proprietary rights, such a transfer 
being inconsistent with the right of occupancy 
reserved to the ex-proprietor by law, his ex-pro¬ 
prietary rights are not lost in any way and extend 
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to the trees. This principle applies also to land 
which is the equivalent of sir under S. 4 ( d ) of 
the Act. ( Drake Brockman, S.M. and Knox, J. 
M.) Naim Chand v. Malkhan. 1936 R.D. 493. 

-S. 5— Last male owner having only Zamin- 

dari rights —Sir and khudkasht rights not 
possessed by him—Reversioners right to posses¬ 
sion of sir and khudkasht. 

Where the last male owner had only zamindari 
rights and had no rights of sir and khudkasht, 
and no such rights came into existence when the 
last limited owner died, the reversioner is not 
entitled to the possession of the sir and khud¬ 
kasht. A distinction has been drawn bfetween the 
rights in sir and khudkasht and the proprietary 
rights in S- 5 of the Agra Tenancy Act. ( Bennet, 
/.) Kali Charan Ra t Saithwar v. Banka 
Chand. 168 I.C. 694=9 R.A. 675=1937 A.L R. 
399=1937 A.L.J. 147 = 1937 R.D. 50=1937 A. 
W.R. 49=A.I.R. 1937 All. 348. 

-S. 6 —Joint sir —Mortgage of part with 

possession by one only—Absence of proof of 
formal division—If binds other co-sharers—Status 
of mortgagee — Application by for mutation— 
Competency. 

It is not open to one co-sharer to mortgage 
with possession certain plots which are recorded 
as joint sir, on the allegation that he and his co- 
sharers have divided up the^ir among themselves. 
Such a transfer in the absence of proof of a 
formal division is no transfer. The mortgagee 
in possession under such a mortgage can only be 
regarded as being in possession by the licence of 
the co-sharers, which is liable to be revoked at 
any time. He must be regarded as a tenant of 
the str as a whole and no mutation can be effected 
in his favour. ( Drake Brockman, S.M. and Knox, 
J.M.) Raghupatv. Sanman. 1936 R.D. 369. 

--Ss. 6 and 14— Joint sir in khata owned j 

jointly by five brothers — Mortgage of sir by three 
only—No ex-proprietary tenancy—Effect— Sir 
character — If lost —Sir entry — If to be corrected. 

Five brothers were recorded jointly as owners 
of a certain khata and of joint sir. Three of them 
mortgaged certain sir plots in the khata but no 
ex-proprietary tenancy was created. ! 

Held, a proportionate area of the sir land did 
not lose its character of sir, but the sir reverted 
to the other two co-sharers. Consequently the 
sir entry should continue unchanged. ( Drake 
Brockman, S.M. and Knox, J.M ) Nageshwar 
Shah v. Bhulai. 1936 R.D. 110 (2). 

--Ss. 7 and 17—Sir land — Granting of occu¬ 
pancy rights and transferring of Possession- 
Subsequent sale of proprietary rights—Claim to 
ex-proprietary rights on the ground of the invali¬ 
dity of the grant of occupancy rights. 

Where a person confers occupancy rights on 
another in respect of his own sir land and trans¬ 
fers possession to him and requests by an applica¬ 
tion that.his sir rights be expunged from the 
khatauni and his request is granted, he cannot 
after the sale of the proprietary rights turn round 
and claim ex-proprietary rights when it is found 
for some reason that the conferment of the 
occupancy rights is invalid. ( Darling, S. M.) 
Hans Ram v. Gainda Lal. 1939 R.D. 43=1939 
A.W.R. (B.R.) 131. 

-—Ss. 7 (b) and 17 (1) (j)—Sir land in pos¬ 
session of Hindu widow—Alienation of—Alienee's 


AGRA TENANCY ACT (1926), S. 8. 

right to admit persons to tenancy—Limits of— 
Status of persons admitted by alienee. 

Admission to tenancy as a tenant with a right 
of occupancy is equivalent to the conferment of 
such rights; and as a Hindu widow having only a 
life estate can only confer occupancy rights with 
the written consent of the nearest reversioner or 
the sanction of the District Judge, under S. 17 (1) 
(j) of the Agra Tenancy Act, an alienee from the 
widow would, as regards admission of tenants 
with rights of occupancy, would be subject to the 
same restrictions. A person admitted by the 
alienee to other than sir land cannot be more than 
a statutory tenant. As for sir land, the confer¬ 
ment of occupancy rights brings sir to an end, 
under S. 7 (6), provided that the right is conferred 
in accordance with S. 17. When such rights are 
not conferred in accordance with S. 17, the sir 
character does not come to an end, and the holder 
of that land can only remain a tenant of sir. 
{Drake Brockman, S.M. and Knox. J.M.) Rabal 
Singh v. Risal Singh. 1936 R.D. 355. 

Ss. 8 and 14— Private agreement as to ex¬ 
proprietary rent — Enforceability. 

Under S. 8 (1) of the Agra Tenancy Act 
parties could not contract themselves out of the 
provisions of law and it follows that parties 
cannot by private agreement seek to override the 
express provisions of law contained in S. 14 (1) 
as to the rent of ex-proprietary tenants. {Mehta, 
S.M. and Harper, J. M.) Parmarthi Rai v. 
Nagesar Ram. 1940 A.W.R. (B.R.) 61=1940 
R.D. 165. 

-— S. 8 (2) (c)— Applicability—Enhanced rent 

as a result of a new contract—Right to impugn. 

S. 8(2) (c) of the Agra Tenancy Act would only 
apply to an agreement where the rent is allowed 
to be enhanced on any holding beyond the limit to 
be put down by S 50 (2) of the Act. But where 
as a result of a compromise of a suit under S. 82 
of the Act, two of the three tenants enter into a 
new contract as regards the rent, the third one 
cannot be allowed to come forward and impugn 
the transaction and seek a declaration under S. 123 
of Act. {Mehta, J.M.) Muneshar v. Oudh 
Narain Dhar Dube. 1939 R.D. 247=1939 A.W. 
R. (B.R.) 215. 

— S. 8 (3)— Lease of nautor land — Construc¬ 
tion—If constitutes reclamation contract—Accrual 
of statutory rights—If barred. 

Where it is stated in the body of a lease of 
nautor land that it is given to the tenant for culti¬ 
vation, and there are no special conditions of any 
kind in the kabuliyat executed by the tenant, the 
lease cannot be said to be a reclamation contract, 
by virtue of which the accrual of statutory rights 
is barred. {Darling, S.M.) Tufail Hasan v. 
Bhagwant Singh. 1937 R.D. 485. 

- -Ss. 8 and 73— Lease by Zamindar to theka- 

dar — Covenant contrary to S. 73 — Validity. 

The word "tenant” in S. 8 of the Agra Tenancy 
Act does not include a thekadar and a zamindar 
can grant a “theka" which contains provisions 
contrary to the provisions of Act III of 1926 in 
regard to tenants. It follows, therefore, that a 
covenant in a lease by a zamindar to a thekadar, 
which provides that the thekadar would not be 
entitled to make any deductions even if remissions 
ot rent be allowed by Government on account of 
terrestrial or celestial calamities, is not affected 
by the privisions of S. 73 of the Act. {Bennet and 
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Smith, JJ.) Makhan Lal v. Mahomad Tawas- 
sul Hussain. 58 All 998=164 I.C. 600=9 R.A. 
U2=1936 A.W.R. 728=1936 A.L.J. 828=1936 
R.D. 315=A.I.R. 1936 All 628. 

——-Ss. 12 and 109 and C. P. Code, S 9— 
Fixed rate holding—Rights of landholder — Inva¬ 
sion of proprietary right — Remedy—Building of 
temple by tenant—If an ‘improvement’—S. 109, if 
helps tenant. 

The proprietary right in a fixed rate holding 
continues to vest in the landholder and any act of 
the tenant which constitutes an invasion of such 
right must, therefore, constitute a wrong. A fixed 
rate tenant, who puts his holding to a use which is 
inconsistent with the purpose for which the hold- 
ing was let, may thereby jeopardize the rights of 
the landholder to realise the rent of the holding 
as and when it falls due and such an act would, 
therefore,constitute an invasion of the proprie- 
tar y right of the landholder. There must be a re- 
er 1 ^^ le Civil or Revenue Court for the 
landholder. Though the remedy by way of eject¬ 
ment is not available against a fixed rate tenant 

P rov, s ion « the T e nan cy Act barring 
Id*™** t lnjU “ c SS? or compensation against a fix- 

Tfnd nt * W n e ^ e a fixed rate ^nant to whom 

.° r K gl m lly let for agricultural purposes 

aJi 0 sKJ S fnr t0 bui # d a te .”? p e thereon, it amounts to 
an act inconsistent with the purpose for which the 

thelL n nam a f S or e r and henc ? the landholder can sue 
the tenant for compensation or for an injunction 

and such a suit is neither barred by the Tenancy 
Act, nor is it by the Act made cognizable by 
the Revenue Court. Such a suit in view of 
u -'.j- ‘ Code, lies in the Civil Court 
ment b w °.l lhe te ™ ple is not an ‘improve 1 -’ 

Jf"™* fet and hence S. 109 of the Act cannot 
be pleaded in defence of such suit. ( labal Ahntn i 
and Bajpai, JJ.) Ashrafi Singh v. Rajmata 
Chandrika Prasad Kuari. 1940 A L T 

mo° a! 8 9 R (H C > 248 = 1940 TuSkkFfS. 

Where there .s a definite break in cultivation 

for as rrrF 

sal 

1939TWR H (B R) 263 LAGAN - 1939 ^ D 313= 

session of the zamindaras fixed rate holding but 

SSssSnf'nr ‘5 ( miS , deSCribed ’ the 

r of . t . he defendant as mortgagee but 

° *n fact claims it as heir to her mother a fixed 

that ?f nantand the zamindar is aware of the fact 
wo a u,d be S do a i rt ° f the fi , Xed rate hiding there 

«on 3 i s ° f a,T 0 ^d% a ^ 

heir P if a h ° f ‘ he defendTnVth^t shTfs holding it'a! 
206 a !939 r'd’ 

206=1 939 A W R (B R ) 204 39 R,D * 

*f conX}t7n'°.>\ of ~f to cultivation- 

C unve as to period put m as tenant—Hotd- 
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ing on after ejectment—Period of trespass, if can 
be counted in his favour. 

S. 13of Agra Tenancy Act of 1901 clearly 
reters to being put in possession in a 
rightful manner so as to bridge over the previous 
period before dispossession and the subsequent 
period put in after dispossession. The section 
confers no benefit on a trespasser. Mere emry of 
a period of cultivation is not conclusive evidence 
as regards the period actually put in as a tenant, 
lhe presumption arising out of the entry can be 
rebutted by other cogent evidence. Where there 
is evidence to show that the defendant was only 
trying to hold on after ejectment and had kept the 
patwari on his side, he is in reality only a tres¬ 
passer and counting the period of trespass in his 
favour is not justified. {Bomford, SM. and 
Mehta, J.M.) Pasupat Pratap Singh v. Sheo 
S hanker. 1939 R.D. 132=1939 A.W.R. (fi.R.) 

——Ss. 13 and 14 —Occupancy rights—Acquisi¬ 
tion oj rroof of continuous possession — Shift¬ 
ing of onus. 1 

In a suit to eject the defendant as heir of a 

fr?,m t ?^Q t £ nant,pr ^ of i of continuou s possession 
from 1319 F. onward throws on the plaintiff the 

hpfnri*n^ Proving in his turn that the tenure 
before 1323 F. could not be reckoned towards the 

uVfVhl°A ° f °? cupan cy rights under Ss. 13 and 
14 of the Agra lenancy A ct Q f 1901. ( Darling 

S.M and Bom ford, J.M.) Sheo Saran Koeri v\ 
a A x 5 / 4 Jatar. 1938 R D. 667=1938 

A W ^ 3 ,?°T.i . 939 A.LJ. (Supp.) 65 . 

n ‘ • . Applicability—Ex-proprietary tenant 
Determination of rent of—Holding in village 
not subject to settlement operations—Basis of 

1936 a R°D 82° P ' LaND Revenue Act, S. 36. 

S 14— Ex-proprietary rights accruing in 


ft. D.-5 


• * w** uccruinn in 

sir while m possession of trespasser—Sir holder 

wit°hin r \7 P° sses ^on of his sir from trespasser 
rights 2 years ~ Right t0 c/aiw ex proprietary 

A sir holder who recovers possession of his 

date r of 1 hU^ SPaSSer w,thi ? 12 > ears fr <>m the 
transferei nfo dVerSe posse ? slon can as against the 

a«roed?5 tfc c* CX ‘^? Pr i etary - rifir t ts which had 

,n the str while it was in the possession 

/ AM 6 t S.« pa *“ r - (Darling, SM. and^Bomford 

s%L B i^°r P d r Ss\ d Singh 

How /oj/. 14 ~ Rx 't >ro P rie *ary rights—Accrual— 

• ? x ’ propnetar y rights accrue in the area which 

share to wh^H?" - f - the vendor of the anna pie 
share to which the sir is appurtenant. But if he 

(Mehta, 

'Tmu'lj fs^p R ) 76. R ) 75=1939 R ° 272 

" : S - 14 —Father and son of joint family, 

stitutwg themselves co-sharers by agreement _ 

/ F g JhV?i\° an e . x i han . ge °f sir and khudkasht— 

Where the father and the son agree that the 
property of the joint family should be divided 
equally between them and that the lands which 
were str and khudkasht of the joint family should 
become the sir and khudkasht of the party who 
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owned a particular lot in which that sir and khud¬ 
kasht was situate, it is a clear case of exchange 
between the co-sharers in the titahal within the 
meaning of S. 14 of the Tenancy Act, and no 
ex-proprietary rights will, therefore, arise, 
(Bennet and Smith, JJ.) [ndarjit Singh v. Gir 
Raj Singh. 164 I.C. 913=9 R.A. 209=1936 A. 
L.J. 993=1936 A.W.R. 651 = 1936 R.D. 285= 
A.I.R. 1936 All. 671. 

-—3. 14— Land with trees which make it grove 

land—Proprietor parting with property in land as 
well as trees—Exproprietary rights — If can 
arise. 

A man who has parted with his proprietary 
rights in his land as well as his property in his 
trees thereon which brings it within the definition 
of a “grove land,” has nothing further left in 
which ex-proprietary rights can arise in his 
favour. ( Drake Brockman, S.M. and Knox, J.M.) 
Bishambhar Sahai v. Rati Ram. 1936 R.D. 480 
=1936 A.W.R. 1098. 

—— S. 14— Mandatory , character of — Effect — 
Rent agreed to privately. 

In the face of the mandatory provisions of S. 14 
of the Tenancy Act, any rent arrived at by private 
agreement regardless of the provisions of law is 
against the rent fixed under S. 36 of the Land 
Revenue Act. Relief cannot be granted on the 
basis of such rent. (Mehta, J.M.) Nabiullah v. 
Lachhmi Prasad. 1939 A.W.R. (B.R.) 69 (1) = 
1939 R.D. 298=1939 A.L.J. (Supp.) 64. 

_—3. 14 (1)— Ex-proprietary rent — If can 

include extra charge for sugar-cane cultivation. 

Under the Agra Tenancy Act, S. 14 (l), the ex- 
proprietary tenant holds at a rent which is calcu¬ 
lated on certain fixed rates. Unless they included 
provision for extra rent on the ground of sugar¬ 
cane cultivation, the ex-proprietor cannot legally 
include such extra charge. (Bennet and Verma, 
jj) Pauhari Bishunath Jati v. Ramlagan 
Tati. 183 I.C. 471=12 R.A. 143=1939 A L.J. 617 
=1939 R.D. 234=1939 A.W.R. (H.C.) 313=A.I. 
R. 1939 All. 500. 

_—S. 14—Sir land constituting grove — Sale of 

land as well as trees—Claim to ex-proprietary 
rights — Maintainability. 

Where sir land is occupied by trees, which con¬ 
stitute a grove, and both the proprietary right in 
the land and the right in the trees is sold, there is 
no basis left for the vendor to claim ex-proprietary 
rights, and such rights do not arise. (Drake 
Brockman, S.M. and Knox. J.M.) Murari Lal 
v. Joti Prasad. 1936 R.D 87. 

——S. 14—Scope—Ex-proprietary rights— Sir 
land also grove—Transfer of proprietary rights— 
Accrual of ex-proprietary rights in favour of sir 
holder—Conditions of. See Agra Tenancy Act. 
Ss. 4 (d) and 14. 1936 R.D. 493. 

--S. 14 (2)—Construction — ‘Cultivated’_ 

Meaning. See Agra Tenancy Act, Ss. 4 (d) and 
14 (2) 1938 A.W.R. (B R.) 35. ' 

—Ss. 14 and 15(2)— Promissory note—Defen¬ 
dant agreeing to pay money to plaintiff, if X does 
not relinquish her ex-proprietary rights—Sale 
deed by X in favour of plaintiff—X not applying 
for surrender of ex-proprietary rights under S. 15 
(2)— Liability of defendant to pay agreed amount. 

The defendant executed a promissory note in 
favour of the plaintiff agreeing to pay him a cer¬ 
tain amount if X, the wife of his brother, did not 
execute a relinquishment of her ex-proprietary 
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rights. X executed a sale deed in favour of the 
plaintiff and ex-proprietary rights arose in her 
favour in accordance with the provisions of S. 14 
of the Agra Tenancy Act. X did not apply under 
S. 15 (2) of that Act for surrender of those ex¬ 
proprietary rights. The plaintiff sued the defen¬ 
dant on the promissory note. 

Held, that there would have been nothing illegal 
in X in doing all that she could do in accordance 
with S. 15 of the Agra Tenancy Act to give effect 
to the contract, that is, she could have made an 
application asking that her ex-proprietary rights 
should be relinquished, and that as she made no 
such application, the defendant became liable to 
pay the plaintiff the agreed amount. (Bennet, J.) 
Baramdin v. Jamuna. 167 I.C. 320 = 9 R.A. 540 
= 1937 R.D. 40=1937 A.L.J. 15=1937 A.L.R. 
173=1936 A.W.R. 1282=A.I.R. 1937 All. 123. 

-Ss. 14 and 15— Scope —Sir land—Grant of 

occupancy rights in—Sale of proprietary rights 
subsequently—Death of transferor—Claim by 
widow to ex-proprietary rights—Suit under S. 99 
—M ainta ina b Hi ty. 

One D.S. conferred occupancy rights in 12 plots 
of sir land on K.M. The next day he sold his pro¬ 
prietary rights to C. Two days later K.M. applied 
to be recorded as occupancy tenant, and was so 
entered with the consent of D.S. D.S. died shortly 
after and his widow IV.K. brought a suit three 
months later under S. 99, and another under 
S. 121 of the Agra Tenancy Act, claiming ex- 
proprietary rights in the lands in which K.M. was 
conferred occupancy rights. 

Held, that the conferment of occupancy rights 
offended against S. 15 of the Act and was void; 
that IV.K. as the widow and heir of D.S. inherited 
whatever interest he had in the potential ex-pro¬ 
prietary rights, and that as she exercised her 
rights to claim them within the period limited, 
she was entitled to be restored to possession, and 
the suit under S. 99 was maintainable and should 
be decreed. (Drake Brockman, S.M. and Knox , 
J.M.) Krishna Murari Lal v. UtTam Kuer. 
1936 R.D. 488. 


-S. 14 and U P. Land Revenue Act, S. 39— 

Two co-sharers dividing their sir land—Transfer 
of share by one of them—Both relinquishing their 
sir rights—Application by transferee for expunc- 
tion of entry of sir from the khatauni— Right of 
other co-sharer. 

Two co-sharers D and N came to an amicable 
arrangement for the division of their str land and 
one of them, N, sold his share to K. Subsequently 
both the co-sharers relinquished all claim to ex- 
proprietary rights in their sir and khudkasht in 
the plots specified in the sale deed. The transferee 
asked for the expunction from the khatauni of the 
sir and khudkasht in the cultivation oi N \ D con¬ 
tended that his sir rights still subsisted. 

Held, it is no longer open to D to claim that his 
sir rights still subsisted. The entry of sir should 
be expunged from the khatauni and the plots 
should be recorded as the khudkasht of the trans¬ 
feree. (Darling, S.M. and Bomford. J.M.) 
Kanhaiya Singh v. Nathu Singh. 1937 R.D. 
522 (2). 

—--S. 14 (8)— Applicability to sir land. 

S. 14 (8) of the Agra Tenancy Act only refers to 
land continuously cultivated for 10 years mention¬ 
ed in S. 14 (1) and not also to sin ( Drake Brock - 
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man , S.M. and Knox , J.M .) Naim Chand v. Mai.o 
khan. 1936 R.D. 493. 

-S. 15 (2)— Surrender of ex-proprietary 

rights not completed — Effect—Rights of vendor 
of sir plots. 

Where an application under S. 15 (2) of the 
Tenancy Act for surrender of ex-proprietary 
rights by a vendor of sir plots is dismissed, there 
is in law no valid surrender of such rights. As 
such the vendor, if he is so minded, can insist on 
his ex-proprietary holding being demarcated and 
rent fixed thereon. If he happens to be not in 
possession, he has his remedy under S. 99 of the 
Tenancy Act. The vendee in such a case has only 
himself to blame for not having insisted on the 
completion of the surrender prior to the comple¬ 
tion of the sale ( Darling , S.M. and Mehta, J M.) 
Surti v. Kunji \Ial. 1938 R.D. 885=1938 A. 
W R. (BR.) 416. 

--S 15 (3)— Surrender by mortgagor of ex¬ 
proprietary rights—Awarding of ex-proprietary 
rights by S D.O. in spite of surrender — Remedy, if 
can be had under the correction section of Land 
Revenue Act or by regular suit. 

Where though a mortgagor had surrendered his 
ex-proprietary rights, nevertheless the S. D. O. 
rightly or wrongly awards ex-proprietary rights, 
it cannot be abrogated by summary proceedings 
under the correction sections of Land Revenue 
Act. Any party who wishes to question those 
rights must have recourse to a regular suit. 
( Darling , S.M and Mehta, J.M.) Lakhpat Singh 
v. Umrao Singh. 1938 A.W.R. (B.R.) 294=1938 
R.D, 775. 

-S. 15 (5)— Applicability—Recital in mort- 

Qage as to delivery of possession to mortgagees — 
Effect — Waiver. 

Where a proprietor executes a mortgage of 
certain sir plots and makes a statement therein 
that he has delivered possession to the mortgagees 
he must be taken to have deliberately waived his 
ex-proprietary rights in accordance with S. 15 (5) 
° f X? nan cy Act. ( Darling . S.M. and Bomford, 
{•M .) Ghuranandey v. Hira Lal. 1938 R D. 

AX J - < Su PP ) 52=1938 A.W.R. 

lU.K.) ZZ3. 

. f S 16— Company, if could acquire occupancy 
right—Mere shareholders in business rather than 
actual cultivators. 

The question whether a recorded tenant, a com- 
pany can acquire occupancy rights, depends upon 
whether the partners regarded themselves as a 
number of partners cultivating as partners and 
co-tenants under the Act or an association engag¬ 
ed in the business of cultivating not in any per¬ 
sonal capacity but as shareholders in a business. 
«k? en u t J* r wh .° ,e conduct suggests that they were 

in a business rather than actual 
cultivators in any personal capacity, such a com- 
pany cannot acquire occupancy rights ( Darling, 

° nd Romford, J.M.) Mackinnon v. Sampat 
IOjmak Sinha. 1938 R.D. 4=1938 A.W R. 16 

~iZ~r~ S :r 6 ~ 7 °ccupancy rights—Determination as 

V htnd Ss 14 to 17 °f tenancy 
WM—Ejectment or surrender and fresh 
admission Tacking of former period of cultiva- 

S*Mt° 17 of the Tenancy Act of 1901 implied 
that if there is a surrender of land with implied 
agreement and within a year, the tenant is admit- 
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ted to some other land, he shall be deemed to 
have been given the land in exchange and it would 
be treated for all purposes identically as the land 
surrendered ( i.e .) it would take the same charac¬ 
ter. So in a case where there has been a surrender 
and fresh admission within one year then the 
period of cultivation put in in the area from 
which surrender has taken place will be added to 
the period put in, in the plot to which the tenant 
has been admitted. {Mehta, S. M. and Harper, 
J. M.) Namdar v. Mahadeo Singh. 1939 A.W. 
R (B.R.) 5=1939 R.D. 83. 

-S 16— Parties—Occupancy holding—Suit by 

recorded tenant to eject sub-tenant — Plea of 
acquisition of Part of holding at partition as tenant 
and payment of rent to zamindar—Joinder of 
zamindar—If necessary. 

In a suit by a recorded occupancy tenant to eject 
his cousins as sub-tenants, the latter pleaded that 
the plot in suit was half one field which fell to 
their share at a partition of the family holding 
and that they had paid rent direct to the zamin¬ 
dar. 

Held, that the zamindar should be made a party 
to the suit, as it was impossible to come to a final 
decision as to the status of the defendants until 
the zamindar had been made a party. {Darling, 
S.M. and Bomford, J. M.) Sarju Kurmi v. 
Bindhya Chal. 1937 R.D. 23 (1). 

--Ss. 16 and 86 —Occupancy rights — Deter - 

mination as to its acquisition—Seven years’ leases 
—Period if to be deducted—Status of such tenants . 

Where seven years’ leases are executed in 
favour of persons already in possession and the 
leases are given effect to by the Patwari and 
otherwise acted upon by the parties, the period 
under such leases cannot count towards occu¬ 
pancy. It has to be deducted from the period 
claimed towards the acquisition of the occupancy 
rights. Such tenants can be ejected under S. 86 
as heirs of a statutory tenant. (Mehta, S. M ) 
Jhinkai v. Bhuneshar Rai. 1939 A.W.R. (B 
R.) 7=1939 R D. 18. 

———Ss. 16 and 197— Person declared grove- 
holder by High Court— Subsequent ceasing of 
land to be grove—Effect—Status of occupant— 
Land in Government estate—Correction of papers 
—Proper entry. 

When a person has been declared by the High 
Court in a suit to be a grove-holder, if the land 
subsequently ceases to be a grove, the holder 
becomes a non-occupancy tenant under S. 197 of 
the Agra Tenancy Act; if the land be Government 
land, he becomes under S. 16 of the Act, an occu- 
pancy tenant. He must, therefore.be recorded as 
such it he applies for correction of papers under 
the Land Revenue Act. {Knox, J.M.) Mattoo 
Bibi v-JRaja Ram. 1936 R.D. 359. 

j* 17 Occupancy rights—Claim to on 
ground of conferment on payment of nazrana— 
Burden of proof. 

The Court would require strict proof in sup- 

of a new comer to have been 
admuted to share in occupancy rights. When 
there is no written agreement of recognition by 
the landlord of the new comer as an occupancy 
tenant, the interested oral evidence of the new 
comer in support of an alleged payment of 
nazrana to the zamindar is not sufficient proof of 
such recognition. ( Darling, S. M.) Bhartu v. 
Mohammad Yunus. 1937 R.D. 47. 
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-S. 17— -Occupancy rights—Grant of — Lam- 

bardar admitting persons as joint in tenancy with 
female occupancy tenant—If confers rights on 
persons so admitted. 

The fact the lambardar admits some persons as 
joint in tenancy with a female occupancy tenant, 
cannot have the effect of extending the occu¬ 
pancy rights of the female which are only good 
for her life to the persons admitted by the lam¬ 
bardar. ( Darling , 5 M ) Komil v. Sanwal 
Singh. 1938 R.D. 114=1938 A.W.R. (B.R ) 53. 

-S. 17 — Right of occupancy—Power of 

lambardar to confer on person who had not co¬ 
shared—Consent of co sharers — Necessity. 

A lambardar has no right to accept as an 
occupancy tenant, a daughter’s son when legally 
he could not possibly succeed to his maternal 
grandfather as he was too young to have co¬ 
shared in cultivation with him during his life¬ 
time, without the consent of the co-sharers. 
(Marsh, S.M. and Mehta, J.M.) Mumtaz Husain 
v. Chiuda. 1939 R.D. 526 (2). 


-Ss. 17 (1) (a) and 18 (5)— Applicability — 

Occupancy rights—Surrender of in one plot in 
consideration of conferment of such rights in 
other plots—Conferment of rights by plot pro¬ 
prietor only—Plots forming part of undivided 
khewat— Right to occupancy rights in exchanged 
plots—Remedy of tenant surrendering rights. 

A deed of surrender of occupancy rights in 
respect of a certain plot recited that the surren¬ 
der was made in consideration of the conferment 
of occupancy rights in certain other plots. The 
plots were part of an undivided khewat in which 
the person who conferred the occupancy rights 
was only a plot-proprietor. 

Held, that the tenants could not claim occu¬ 
pancy rights in the other plots by way of ex¬ 
change, as under S. 17 of the Agra Tenancy Act. 
Occupancy rights could not be conferred by a 
single co-sharer and the whole body of co-sharers 
had-an interest in the undivided khewat of which 
the plots in question were a part. The tenants 
had their remedy against the plot proprietor 
under S. 18 (5) for damages for loss of occu¬ 
pancy rights in the plot surrendered, but so far 
as the other plots were conceined, they were 
only trespassers so long as they were not for¬ 
mally admitted as tenants of the same. (Dar¬ 
ling, S.M and Bom ford, J.M.) ShibChunder 
v. Rama Chander, 1937 R.D. 46. 

~ i ? S '3^ (D(b) and 265 (2)— Perpetual lease 
by lambardar conferring occupancy rights—All 

co-sharers not concurring—Effect—Position of 

lessee. 1 

A lambardar without the written concurrence 

of all co-sharers has no authority to confer 

occupancy rights on any one as laid down in 

C K ( i! ) 'r 6) ° f 2^1 bu t under Cl. (2) of S. 265 
of the Tenancy Act a lambardar is 'entitled to 

settle and eject tenants'. So where a lambardar 
executes a perpetual lease conferring occupancy 
rights and where the co-sharers have not con¬ 
curred, that portion of the lease conferring occu¬ 
pancy rights is inoperative: but the admission of 
lessees as tenants of the holding is not thereby 
rendered null and void. The lessees having been 
duly admitted by the lambardar to the tenancy 
are not liable to ejectment as trespassers. (Dar¬ 
ling, S . M. and Bomford, J. M.) Kharag Singh 
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v. Ishri Singh. 1938 A.W.R. (B.R.) 189=1938 
R.D 325, 

-S. 17 (1) (d)— Co-sharer mortgaging his 

share—Right to confer occupancy rights during 
subsistence of mortgage. 

A co-sharer who has transferred his share in 
simple mortgage has no authority to confer 
occupancy rights over the plots covered by the 
mortgage during the subsistence of the mortgage. 

M ) Kishori Lai. v. Kashi Ram. 
1937 R. D. 255. 

-S. 17 (1) (d) — Occupancy rights—Compet¬ 
ency to confer—When should be present. 

The competency to confer occupancy rights 
contemplated by S. 17 (1) (d) of the Agra 
ienancy Act must be present when the 
occupancy rights are conferred. (Mehta, J. M.) 
Abdul Rauf v. Abdul Ghani. 1939 R D 323. 

Ss. 17 and 19— Each co-sharer collecting 
rent from, tenants according to his share— 
Lambardar's right to admit a person to a tenancy. 

Where the system in a village is for each and 
every co-sharer to collect rent according to his 
share from tenants, the lambardar has no 
authority as sole collector of rent to admit a 
person to any tenancy. ( Darling, S. M. and 
Bomford, J. M ) Sitla Bux Singh v. Wazir 
Jolaha. 1937 R.D. 71. 

Ss. 17 and 21— Person recorded along with 
widow of occupancy tenant—Zamindar also suing 
/urn for rent Status of such person on death of 
widoiv. 

Where the name of a person was recorded in 
the khataum along with that of the widow of the 
occupancy tenant with the knowledge of the 
Zamindar, and the Zamindar also treated him as 
tenant not merely in suing him for rent but in 
arresting him in the course of execution of the 
decree, such a person is not, on the death of the 
widow,liable to be ejected as a trespasser but as a 
non-occupancy tenant. The fact that the Zamindar 
treated him as a joint tenant constitutes no 
recognition o t him as entitled to any occupancy 
nghts in the holding. Under S. 45 of the Agra 
Ienancy Act, he has three years from the death 
of the widow in which to apply for fixation of 
rent and consolidation of his status as a statutory 
tenant. If he fails to do that, he will be liable to 
ejectment as a non-occupancy tenant. (Darling, 
S. M. and Bomford, J M.) Jafar Ali Khans'. 
Maiku. 1937 R.D. 560. 

—Ss an( * 122— Scope—General attorney of 
zamindar consenting to entry of persons as co- 
tenants in occupancy holding in 1920— Entry in 
khatauni not challenged by zamindar at subsequent 
settlement—Zamindar getting rent enhanced as 
against new persons also as tenants—Subsequent 
suit by zamindar to declare added persons not 

occupancy tenants—Maintainability-Estoppel. 

In 1920,when the Agra Tenancy Act of 1901 was 
in force, the names of three persons were added 

!ered , 1 " ! he khatauni as co-tenants in the 
occupancy holding along with that of the record¬ 
er, fhn C r^ PanC ? t ?? ant w i th i th ? c °nsent and on the 

The h ?Jrms°f 2am,nda r s general attorney. 
• , j the P ower -°Lattorney did not of 

prov,s,on the conferment 
^^ UpanCy u r i ghts ’. as under the Act of 1901, no 
e C c ^f?i anCy ng ! lts couId be conferred. Subsequently 

,ntervened ; the zamindar did not 
question the correctness of the entry. The land 
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revenue was enhanced and the zamindar brought 
a case and had the rent enhanced and all the four 
men recorded in the khatauni were treated as 
tenants of the occupancy holding. After the 
lapse of 16 years the zamindar brought a suit 
under S. 122 of the Agra Tenancy Act for a 
declaration that the three persons whose names 
were entered as co-tenants in 1920 were not 
occupancy tenants in the holding with the original 
recorded tenant and for expunging their names 
from the khatauni. 

Held , that the zamindar should not be allowed 
to turn round after the lapse of 16 years and deny 
the claim of the three men to be recognised as 
co-tenants in the occupancy holding and disown 
the action of the general attorney who derived 
his authority from the zamindar. and that the 
facts relating to the holding from 1920 constituted 
such a cumulative chain of evidence that they 
operated as estoppel, especially in view of the 
fact that occupancy right could now be conferred 
under S. 17 of the new Act of 1926. ( Darling, 

S’. M.) Perbal Pertap Singh v. Hira Lal. 1937 
R k D. 1. 

Ss. 17 (5) and 127 —Registration under 
S. 17 (5)— Requirements—If satisfied by attesta¬ 
tion before Qanungo. 

Where an occupancy tenant admits other 
persons as co-tenants in the occupancy holding 
by means of an agreement which is attested 
before the Qanungo the attestation is not suffi¬ 
cient under S. 127 of the Agra Tenancy Act 
because it relates to an occupancy tenancy, which 
necessarily exceeds a term of 10 years. Pence 
such an agreement does not satisfy the require¬ 
ments regarding registration laid down in S. 17 
(5) of the Act. ( Harper, S.M. and Sathe, JM.) 
Sheo Narain v. Phul Sri. 1940 R.D. 224=1940 
A.W.R. (B.R.) 85. 

——-Ss. 18 and 121-123— Applicability — Occu¬ 
pancy holding—Plot becoming grove—Status of 
grove-holder—Disappearance of grove — Effect — 
Occupancy rights retained by tenant after dis¬ 
appearance of grove—Transfer of — Validity — 
Right and status of transferee—Application to 
establish occupancy rights by means of application 
for correction of khatauni — Maintainability — 
Proper remedy—Liability to ejectment. 

Occupancy rights lapse in any plot of an 
occupancy holding which becomes a grove, the 
occupancy rights therein are superseded by grove 
rights, and when the grove disappears the grove- 
holder becomes a non-occupancy tenant in the 
plot, the former occupancy rights not reviving on 
the plot ceasing to be grove. Where, however, 
the former occupancy tenants manage to 
retain their occupancy rights in spite of the dis¬ 
appearance of the grove plot, a transferee from 
them is not entitled to claim the same rights. 

Occupancy rights are not transferable and the 
transferee does not acquire any such rights from 
the recorded occupancy tenants. All that the 
transferee can acquire are grove rights which are 
extinguished on the disappearance of the grove 
Ihereafter the transferee is either a sub-tenant 
or a trespasser who has never been admitted, br 
at best a non-occupancy tenant. He is not entitled 

to apply for correction of the khatauni to establish 
his claim to occupancy rights. His proper remedy 

‘if t0 b L ,ng a regular suit under Ss. 121-123 of the 
Agra Tenancy Act, if he is not content with the 
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entry as a sub-tenant. But if he fails to establish 
his claim to be an occupancy tenant and is declar¬ 
ed a mere non-occupancy tenant under S. 21 of 
the Act, he is liable to be ejected forthwith by 
the zamindar. ( Darling , S '. M.) Banwari v. 
Arid Husan. 1938 R.D. 124. 

Admission to tenancy. 

-S. 19— Admission to tenancy—Acceptance 

of rent. 

It is now established law that the acceptance of 
rent is not necessarily a recognition of tenancy. 
(Darling, S. M. and Bomford, J. M.) Shahid 
Husain v. Harbansa. 1937 R.D. 161. 

S. 19— Admission to tenancy—Question of 


fact. 

S and H were recorded as tenants in 1342 F, 
with 16 years which means that their tenancy 
began in 1326 F. In 1333 F., the name of L 
appeared in the papers as qabiz and .S' as ghair 
qabiz. S had all along been asserting his rights 
against L. 

Held, that it is a question of fact whether L 
was or was not admitted by the Zamindar. 

( Bomford, J. M.) Lalwa v. Suraj Din. 1937 
R.D 83. 

-S. 19— Re-admission of ejected tenant — 

Burden of proof. 

When a tenant has been ejected, it is for him to 
prove that he has been re-admitted. If he retains 
possession, the mere acceptance of rent from him 
does not constitute admission of tenancy, nor can 
a mistake committed by the zamindar in mis¬ 
describing him as an occupancy tenant in a suit 
for arrears of rent be construed as an act of re¬ 
admission. ( Darling , .9. M. and Bomford, J.M.) 
Mohammad Asghar v. Manna. 1937 R.D. 378. 

-S. 19 (b)— Admission to tenancy — IVhat 

constitutes—Acceptance of rent from person in 
possession—Describing defendant in suit for 
arrears of rent as tenant—Effect of. 

Mere acceptance of rent from a person in 
possession or even describing him as a tenant 
in a suit for arrears of rent cannot, of itself.be 
sufficient to prove that he was admitted to 
tenancy. ( Drake Brockman, S. M. and Knox, 
J. M.) Ram Laljee Balji v. Gajraj Singh. 
1936 R.D. 542. 

Construction and scope. 

--S. 19— Construction and scope — Retrospec¬ 
tive eff ect—Non-occupancy tenants holding leases 
whose term has not expired—If become statutory 
tenants. 

S. 19 of the Agra Tenancy Act of 1926 provides 
that “every person” who is a tenant of land (not 
being of the excepted class of sub-tenant) at the 
commencement of the Act, shall be called a 
statutory tenant. The section cannot be construed 
as if containing restrictions against those persons 
who were holding under leases for a term at the 
time when the Act came into force. In the case 
of land held by persons as non-occupancy tenants 
under the prior Tenancy Act of 1901, liable to be 
ejected on the expiry of their leases, when the 
leases have not expired at the time when that Act 
ceased to operate and the new Act of 1926 came 
into operation, the tenants would become statu¬ 
tory^ tenants The lessor at the time would have 
r.p right to present possession of the lands. That 
right, being one which would in due course have 
acciued, was not one which he had at the time 
when the new Act came into force. The new 
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Act has not taken away any right which he had 
prior to the date when it came into operation, but 
only those which would have accrued to him in 
due time, but which had not in fact then accrued. 
In such a case the question whether the Act has 
retrospective effect is irrelevant. 

Rowland , /.—The words of the statute are wide, 
and they apply not only to tenancies in existence 
at the commencement of the Act but to affect 
contracts entered into before the Act and intended 
to be fulfilled after its commencement. ( Agar- 
wala and Rowland, //.) Ram Ranbijaya Prasad 
Singh v. Df.oki Ahir 15 Pat. 619=18 Pat.L.T. 
84=167 I.C. 865=9 R.P. 438 = 3 B.R. 357=A I. 

R. 1937 Pat. 180. 

Fallow land. 

—--S. 19 — Fallow land—Accrual of statutory 

rights. 

A person who has taken a lease of old fallow 

land but has never cultivated it cannot become a 

statutory tenant, and a mere misdescription of 
such a person as ‘ haqdar ’ tenant in a receipt for 
rent does not constitute a grant of statutory 
rights. (Bomford. J.M.) Ram Adhin v. Narain 
Rao Patnis. 1937 R.D. 456. 

Statutory tenant. 

--S. 19 Statutory tenant—Person in posses¬ 
sion as tenant at time of coming into force of Act 
and becoming statutory tenant—Status of his sons 
—Liability to ejectment under S. 44. 

c* 1 a f 0 ** ^ or e J ectrn ent by a lambardar under 

S. 44 of the Agra Tenancy Act, it was found that 
the defendants father was in possession as tenant 
when the Tenancy Act of 1926 came into force, he 
having begun to hold as tenant in chief in his own 
right from 1325 F. 

Held, that the father of the defendants became 
a statutory tenant in course of law, and the defen¬ 
dants, his heirs, were the heirs of a statutory 
tenant; and therefore the suit for ejectment 
should be dismissed. ( Drake Brockman, S.M. 

1936 Rd! 538 (2). " BhAWAN ‘ 

——Ss. 19 and 86— Statutory tenancy—When 
can arise—Tenant of sir, subject of transfer- 

rights ^sence of claim of ex-proprietary 

According to S. 19 of the Agra Tenancy Act, 
without actual admission to tenancy nobody can 
become a statutory tenant by merely coming face 
to face with the landholding body and paying 
rent as from before. A tenant of sir, which is 
subject of transfer and in which ex-proprietary 
rights are not claimed, cannot, for that very 
reason, become the statutory tenant of the holding, 
tie continues to be a non-occupancy tenant and as 
such his ejectment will have to be sought under 
S. 86 of the Tenancy Act. (Mehta, J.M.) Jagrot- 
tam v. Kail as Sahi. 1939 R.D. 395. J 

7~ Ejectment of heir of statutory 

IfTremature " yCar ° f his 

A suit for the ejectment of the heirs of a 
tenant is not necessarily premature 
because it is brought in the fifth year of their 
period of tenancy. Under S. 20 (2) of the Ten- 

nf ^ A B Ct i h % r 1S i Cnti i t,cd to retain possession 
of the holding of the deceased statutory tenant 

for a period of five years from the latter's death 

and there is no reason why a suit should not be 
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i brought before the end of the period, so long as 
five years will have elapsed before ejectment 
actually takes place. (Darling, S.M.) Rameshwar 
Das v. Debi Singh. 1937 R D. 254. 

—;-S. 20 (2)—New contract of tenancy confer¬ 

ring statutory rights — What amounts to—Essen¬ 
tials of. 

On the death of a statutory tenant, his widow 
who was recorded as his heir was sued by the 
zamindar for arrears of rent. The parties came 
to a compromise under which a new rent, at a 
much lower rate was fixed and the suit was 
decreed in terms of that compromise. 

Held, that the compromise did not constitute a 
new contract of tenancy conferring statutory 
rights on the widow so as to protect her from 
ejectment. In the absence of a definite admission 
of the tenant to statutory rights by the landlord 
in writing the heir of a statutory tenant would be 
^able to ejectment. (Darling, S.M. and Bomford, 
J M.) Aziz Fatima v. Mukand Lal. 1936 R. 
D. 586. 

S. 20 (2), Proviso (1) (b) — 'Proceedings', 
meaning of. 

‘Proceedings’ in S. 20 (2), proviso 1 (b) must be 
taken to mean effective proceedings. ( Darling, S. 
M. and Bomford, J.M ) Kalka Prasad v. Rahua. 
1938 A.W.R. (B.R.) 167=1938 R.D. 551. 


— 20 (2), Proviso (1) (b)—‘ Proceedings' 

if refers only to effective proceedings—Holding . 
mortgaged with possession—Landholder, if in a 
position to assert his authority before redemption. 

The words ‘no proceedings have been taken’ 
occurring in S. 20 (2), Proviso (1) (b) of the Ten- 
ancy Act refers only to effective proceedings being 
taken. Where the holding has been mortgaged 
with possession the landlord is not in a position 
to take effective proceedings in assertion of his 
nght till after redemption. (Mehta, S. M.) 

I < A J L ES . HWARI Pr asad Singh v. Sarjoo Singh. 
1939 A.W.R. (B.R.) 26=1940 R.D. 76. 

"S. 20 (2), Proviso (b) — Heir to statutory 
tenant—Failure to eject within time allowed— 
Effect. 

According to the provisions of S 20 (2), 

Proviso (b) of the Agra Tenancy Act if an heir 
of a statutory tenant is not ejected, within the 
time fixed by S. 20 ( 2) by the lan llord, by appro¬ 
priate proceedings, he shall be considered to have 
been admitted to the holding an 1 shall be deemed 
to be a statutory tenant. The admission need not 
be an open one and the heir by sheer lapse of 
time owing to the negligence of the landlord, 
gl'de into tenancy. (Mehta S.M. and Harper, J. 

iqiq a Vj Bahadur Singh. 

1939 A W.R (B.R ) 4=1939 R.D. 80. 

—— Ss. 20 (2) and 86 (2)— Scope—Ejectment of 
hcirj of statutory tenant—Suit for before expiry 

tainability™ ° ^ eat ^ 1 statlit ory tenant — Main - 
Although under the law it is intended that the 

neir of a statutory tenant should have five years’ 

possession there is no reason why a suit to eject 
^ s , houl J not be brought before the end of that 
long as the five years’ period would 

elapse before the ejectment is realiy made effec- 

J v 0 e i .lo hold otherwise would involve allowing 
the heir of statutory tenant to hold for more than 

Ganga Pasi v. Gaya 
Prasad Sahi. 1936 R.D. 329. 
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—-- S. 21 — Applicability—Sir land—Old pro¬ 

prietor holding at privileged rent and receiving 
percentage as malikhana— Status of — Sub-pro- 
Prietor or non-occupancy tenant — 0. P. Land 
Revenue Amendment Act, S. 3. 

Before the British occupation the revenue of a 
certain village was assigned by the Maharaja of 
Gwalior to a temple at Muttra. Subsequently the 
British made a settlement with the representatives 
of the temple, and the old proprietors of the 
village were declared entitled to hold the land in 
their own cultivation at a privileged rent and to 
receive 10 per cent, of the rental of the rented 
lands as malikana. The rent was payable by them 
to the temple. 

Held, the old proprietors were necessarily non¬ 
occupancy tenants of the temple, in accordance 
with S. 21 of the Agra Tenancy Act, the temple 
obviously being their landholder, and that they 
were not sub-proprietors as defined by S. 3 of the 
U. P. Land Revenue Amendment Act of 1932. 
(Drake Brockman, S. M. and Knox, J. M.) 
Gatsaram Narayanji v. Jagat Singh. 1936 R. 
D. 180. 

—;- S. 22 — Scope—If retrospective — Sudra 

widozv inheriting occupancy holding under Act 
XII of 1881— Remarriage — Forfeiture of rights 
—If caused—Act II of 1901—// retrospective. 

A Sudra widow inheriting the occupancy hold¬ 
ing of her husband on his death while the N. W. 
P. Rent Act of 1881 was in force would not lose 
her occupancy rights so inherited, because she 
would inherit under her personal law which does 
not entail forfeiture rights on remarriage. Nor 
would such rights be forfeited on remarriage 
after the coming into force of the Agra Tenancy 
Act of 1901, as that Act is not retrospective in 
operation. ( Drake Brockman, S.M and Knox J 
A#.) Gaya Singh v. Bandhu 1936 R D. 446.’ 

-S. 23—Land held by lessee under perma¬ 
nent lease with right to transfer, build and to 
plant grove—-Lessee not planting grove—Land— 
If groveland—Li.bthrytobesold in execution. 

T <« GR Jj5 N * A ^ Y n Acr ' Ss - 3 AND 23 1937 A.L. 

J. 656=1937 A.W.R. 699=A I.R. 1937 All. 561. 

——S. 23 —Mortgagee of occupancy holding— 

Suit for rent against tenant—Facts to be proved— 

Plea as to mortgagee's defective title—If sustain- 
able. 

When a mortgagee of an occupancy holding 

sues his sub-tenant for rent, he has to prove the 

contract of tenancy. If such a contract existed or 

f°^ se of conduct the sub-tenant was paying 

th? t ?o t * e *u 1 °* rtg i agCe ,n P° ssess ion, in that case, 

tiBe umlir that mortgagee had derived his 
n J t e i" de ; a v ? l dable or even void transfer would 

Jl?* 1 a p !*L a that could be sustainable aeainst 
the plaintiff. (Mehta J M ) Mathura Ram l 

jjjN Khan * 1938 A.W.R. (B.R.) 353=1938 R d! 

^1 Jf n *£ r * the Agra Ten ? nc y Act of 1926, it is auite 
Clear that mortgages of occupancy tenancies Q are 

to on*!i \ V °i d ; and thc mort 8agee, being a party 
l Cga c ,° ntract cannot invoke the^id o P f the 
Courts to realise any rent due to him. Such a 
man has no locus standi in the Courts. When a 
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sub-tenant who has taken the land from the mort¬ 
gagee of the occupancy tenant has paid rent to the 
occupancy tenant, it has to be inferred that the 
occupancy tenant has resumed possession of the 
holding, in effect dispossessing the mortgagee, 
and the mortgagee cannot sue the sub-tenant for 
rent, he being the holder of an illegal mortgage. 
(Drake Brockman, S.M. and Knox, J.M.) Putti 
Lal v. Lodi. 1936 R.D. 384. 

-Ss. 23, 24 and 25— Applicability—Occupancy 

tenant—Succession to—Original tenant dying when 
Act XU of 1881 was in force—Widow succeeding 
and dying in 1900 —Daughter succeeding and dying 
after 1926—Law governing succession. 

According to the Tenancy Act, 1926, S. 23 (1), 
the interest of an occupancy tenant is heritable. In 
general the personal law will apply for purposes 
of inheritance, and it is not to have application 
only where it has been modified by statute. The 
burden of proving that it has been so modified is 
on the person who so pleads. When an occupancy 
tenant died in 1882 while Act XII of 18*1 was in 
force, under which succession was to be according 
to the personal law, and was succeeded by his 
widow who died in 1900 and who in turn was suc¬ 
ceeded by the daughter who died after the Ten¬ 
ancy Act of 1926 came into force (i.e.) in 1933, 
succession was held to be governed by personal 
law, as it was not shown that the Tenancy Act of 
1926 had modified the personal law in a case like 
that of the one before the Court and that it was 
not necessary for the claimants to show that they 
had shared in the cultivation with the last male 
owner. ( Bennet and Vertna, JJ .) Har Narain 
Singh v. Nand Ram. 181 I.C. 33=11 R.A. 544= 
1939 R D. 61 = 1939 A.W.R. (H C.) 27=1939 A. 
L.J. 199= A.I R. 1939 All. 197. 


■ 77 S. 23 (1)— Execution sale of occupancy 

holding—Tenant not bound by decree or sale if can 
sue to declare sale void. 

Where in execution of a decree against some 
of the occupancy tenants the holding is sold 
and purchased by the decree holder, one of the 
tenants not bound either by the decree or the exe¬ 
cution sale, can sue to declare the sale void as 
being contrary to S. 23 (1) of the Tenancy Act 
and can eject the purchaser as a mere trespasser 
and obtain his relief with reference to the entire 
property and not only with reference to his share 
of the property. ( Bennet and Vertna, JJ.) 
Dwarka Das v. Rafiuddin. I.L.R. (1940) A. 
159=188 I.C. 389=1940 A.W R. (H.C.) 188= 
WORD. 123=1940 A.L J. 310=A.I.R. 1940 

All. fclo. 


c ^_23 (2) (b )—Division of holding under 

J*'. Death of one of the holders — Zamindar, if 
can introduce new tenant under S. 23 (2) (b). 

When a holding which stood jointly in the 
name of two brothers i s divided under S. 37 of 
the lenancy Act, on the death of one of them his 
widow has a life interest and the other brother 
being a co-tenant is entitled as reversioner to his 
deceased brother's share in the tenancy. As long 
u S /.i* e holding is not completely divided into two 
holdings the zamindar cannot introduce a new 
tenant under S. 23 (2) (b) of the Act so as to 
defeat the rights of the survivor in the holding 
and against his wishes. (Mehta, J.M.) Naujadi 

Mu nesar Ahir. 1939 R.D. 248=1939 A.W.R. 
(B.R.) 256. 
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——S. 23 (2; (b) — Mortgage of occupancy rights 
by one co-tenant to another—Absence of entry — 
Inference. 

Under S. 23 (2) ( b ) one co-tenant is competent 
to transfer to another co-tenant his occupancy 
rights by mortgage. If a mortgagee is in posses¬ 
sion of an occupancy holding, the standing orders 
are that his possession is entered. Where 
there was no such entry it was held it gave 
rise to a suspicion that for some reason or 
other the mortgage had not been acted upon. 
(Mehta, S M.) Gaya Din v. Babua. 1940 R.D. 
56 = 1940 A.W.R (B R ) 46. 

Applicability and scope. 

-S. 24—Applicability and scope—Tenant 

under Act XII of 1881—Widow succeeding and 
completing 12 years—Right of occupancy—Death 
of widow after 1926 —Daughter’s son not co- 
sharing in cultivation with grandfather—Right to 
succeed to tenancy. See N.W.P. Rent Act (XII 
of 1881), S. 8 1938 R.D. 121=1938 A.W.R. (B. 

R.) 72. 

Co-sharing. 

--S. 24— Co-sharing. 

It is necessary for co-sharing in cultivation, 
that there should be pooling of one's own cattle 
and the implements of cultivation. ( Darling, S. 
M. and Bomford, J.M.) Reoti Prasad v. Mancali, 
1937 R.D. 443=1937 A.W.R. 1028. 

-S- 24—“ Co-sharing"—Meaning of — Proof. 

Co-sharing involves a pooling of cattle and the 
implements of husbandry ; and in the absence of 
evidence that the claimant had pooled his cattle 
and implements of husbandry along with those of 
the person with whom he claims to have co shared 
the mere fact that he may have helped the latter 
over the holding would not amount to co- 
sharing. ( Darling . S.M. and Bomford, J.M.) 
Pearf.y Lal v. Kunjal. 1937 A W.R 869=1937 
R.D. 397„ 

- S. 24— Co-sharing—IVhat constitutes. 

Mere management does not imply co-sharing* 
there must be some measure of pooling of re¬ 
sources to justify a finding to that effect. From 
the facts that a daughter's son born and bred up 
in his grandfather’s house, looked after the 
management, collected rent and performed his 
funeral obsequies, it cannot be said that there was 
co-sharing. ( Darling , S.M. and Bomford J M ) 

1938 T A.wl Jt (B I RTl65 PRASAD - 1938 * ° 3?8 = 

— S. 24— Co-Sharing— What constitutes — 
Minority of one of the parties, if affects the ques- 

To constitute co-sharing, there should be pool- 

ingof resources and this requirement applies 
whatever may be the age of one of the parties In 
the absence of evidence that daughters’ sons living 
of h thp;r help,ng the grandfather had any holding! 

'?i W /l°: a ? r ! cu,tural slo <* which thfy 

pooled with that of their grandfathers’, it cannot 
be held that they co-shared with their grand- 

f.?«| er, H.^ WCV ?5 thcy he,ped in ^e agricul¬ 
tural duties which boys of their age could oer- 

form. (Darling , .S M. and Bomford, J^M ) 

A.W^.TB H R AR A K 3 H CHAND - 1938 R D. 1 =»38 

7ZZ?\ Z4r rfV sh !!!' in Z in estivation—Burden of 
proof—Smt by landlord to eject daughter's sons 

of deceased tenant—Plea of inheritance by co¬ 


AGRA TENANCY ACT (1926), S. 24. 

sharing in cultivation—Proof of definite acts of 
co-sharing — Necessity. 

The burden of proving co-sharing in cultivation 
with the last male tenant lies on those who claim 
the tenancy by inheritance on that ground ; it is 
not enough to prove that the claimants lived 
with the late male tenant, that they helped him in 
cultivation, and that he was too old to manage 
the holding lately at the time of his death. What 
constituted the alleged co-sharing must be defini¬ 
tely made clear. In a suit for ejectment of the 
maternal grandsons of the last male tenant, the 
defendants cannot be entitled to succeed on their 
plea of co-sharing with the last male tenant, by 
merely producing evidence which amounts to no 
more than a vague statement that they gave 
assistance to the last tenant; that is not sufficient 
to establish co-sharing. ( Drake Brockman, S.M. 
and Knox, J.M.) Gopishwar Prasad Man 
Tewari v. Baldeo Barai. 1936 R.D. 190. 

--S. 24— Co-sharing in cultivation — What 

constitutes — Proof — Sub-tenancy—If co-sharing — 
Co-sharing in part of holding — Sufficiency. 

It is a mistake to assume that because a col¬ 
lateral is entered as a sub-tenant in a part of the 
holding, he must be taken to have been co-sharing. 
On the other hand that distinctly contradicts the 
claim of co-sharing. Co-sharing in cultivation 
means and implies that the co-tenants pool their 
agricultural stock and the implements and become 
a complete partnership. Further co-sharing in a 
part of the holding does not lead to the conclu¬ 
sion that there is co-sharing as regards the whole 
holding. Where the collaterals of the deceased 
tenant arc shown to have been separate from him 
and carrying on their respective cultivations 
separately for a long time, and to have kept 
separate agricultural stock, the claim of co- 

sharing in cultivation must be negatived (Drake 
Brockman, S. M and Knox, J.M.) Sarjoo Koeri 
J’i Joci Ram. 1936 R.D. 118. 

———-S. 24— Sharing m cultivation — Proof — 
Holding sub-let at the time of death of tenant and 
for a long time before—Effect. 

A person cannot claim to have shared in the 
cultivation when the plots comprising the holding 
were so sub-let when the tenant died, and had 
been sub-let fora long time before that, ( Darling , 
S.M. and Bornford, m J.M.) Brij Bhushan Saran 
v. Gainda Mal. 1937 A.W.R. 872 = 1937 R.D, 
414. 

Succession. 

S 24— Succession—Death of one of seve- 


ral brothers—Right of joint brothers in prefer¬ 
ence to separated brothers—Proof of separation. 

On the death of one of several brothers who 

are entitled to a tenancy, the brothers who are 

joint with him are entitled to the share of the 

deceased brother to the exclusion of the divided 

brothers. But in the absence of definite and 

strong evidence of such separation, all the 

wou ld be entitled. The fact that some 

of the brothers are sons of a different mother by 

the same father is not conclusive of the fact of 

separation. (Bomford, J.M) Mannu Tewari 

—Tewari. 1938 A.W.R. (B.R.) 103 
—iyj8 R.D. 166. 

—S. 24— Succession — Daughter’s son not 
sharing tn cultivation—Right of. 

A daughter's son has no right to succeed to the 
occupancy holding of his grandfather unless he 
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has co shared in the cultivation. The fact that 
his grandfather made him his heir will not by 
itself give him the right to succeed. ( Darling , 5. 
M. and Botnford, J.M.) Reoti Prasad v. Mang- 
ali. 1937 R.D. 443=1937 A.W R. 1028 
- S. 24— Construction—"Lineal male descen¬ 
dants"—Meaning of—Sons—If exclude grandsons 
— Rule. 

Per Drake Brockman, S M .—S. 24 of the Agra 
Tenancy Act does not say that in succession to 
tenancy the son is to exclude the grandson. Both 
father and son have an equal interest in the hold¬ 
ing to the extent of the father’s share ‘Lineal 
male descendants’ mean sons, grandsons and great 
grandsons alive at the time. 

Per Knox, J M. —According to the natural inter¬ 
pretation of S. 24, the succession is per stirpes, 
and while the father is alive, the grandsons have 
only a presumptive or contingent, but not a vest¬ 
ed interest. If the father predeceased his father, 
the grandsons will inherit equally the share of 
their branch. ( Drake Brockman, S.M.and Knox, 
J.M.) Layaq y. Mec.ha. 1936 R.D 575. 

- S. 24 —Succession to occupancy holding — 

Chela's right to succeed a mahant. 

A chela has no right whatever to succeed to the 
occupancy rights of a mahant, whatever his 
rights may be in connection with the math. ( Bom- 
fordJ.M,) Har Nandan Gir v. Bawan Singh. 
1938 R.D. 456=1938 A.W.R. (B.R.) 336. 

—-- S. 24 —Succession to occupancy holding — 

Rights of daughter. 

It is clear that a daughter cannot succeed to the 
occupancy rights of her father. ( Darling, S.M. 
and Bomford, J.M.) Mohammad Siddiq v. Aisha 
Bibi. 1938 A.W R (B.R.) 290=1938 R.D. 480. 
S 24— Occupancy rights—Collateral succes¬ 


sion — Uncle and nephew — Priority. 

In the matter of collateral succession to an 
occupancy tenant, an uncle of the late tenant is 
nearer collateral than his nephew, and the latter 
therefore has no rights as against the former. 

(Drake Brockman, S.M. and Knox, J.M.) Sarjoo 
Koeri v. Jogi Ram. 1936 R.D, 118. 

- S. 24 — Occupancy tenant—Succession to — 

Nearest collaterals in possession and sharing in 
cultivation—Rights of. 

The interest of an occupancy tenant devolves 
on his death on his nearest collaterals who have 
been in possession and have shared in the cultiva 
tion of the holding during the lifetime of the 
deceased tenant. ( Drake Brockman, S. M. and 

K* ox iJM ) Diianni v. Sarju Prasad Singh. 
1936 R.D 202. 

— —S. 24 —Right of collateral to succeed under 
—Conditions to be proved or fulfilled. 

It is not necessary that the collateral who is 
claiming to succeed under S. 24 of the Tenancy 
Act should not have a separate holding from the 
deceased from whom he is claiming inheritance. 
It is not necessary that he should be staying with 
nun all the time. There might be jointness in the 
beginning followed by cesser of commensality 
and later on, one of the members of the family 
becoming effete there may be a reunion, so that 
assistance would be available to the members of 

a u fam, 'y in a newly set up commensalitv. 

All that is necessary is that the collateral should 
have co-shared in the cultivation. (Mehta, J.M ) 

R A ) D 23=1939 *R D. 1939 A W * (B ' 

Q. D. 
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-S. 24— Succession under—Rule as to sons 

and grandsons —Stirpital or per capita. 

Revenue Courts, including the Board of 
Revenue, have, in deciding cases of succession to 
tenancies by sons and grandsons, generally decid¬ 
ed on the basis of succession per stirpes and not 
per capita. Male lineal descendants in the male 
line succeed per stirpes and not per capita. That 
is the normal la%v for direct descendants, whether 
in the Hindu, Mahomedan or English systems. It 
is inconceivable that the Legislature should have 
intended to lay down a novel or different rule in 
regard to succession to a tenancy. (Drake 
Brockman, S.M. and Knox, J.M.) Kesho Saran 
v. Raghunath Das. 1936 R.D. 568. 

-S. 24— Separated sons of occupancy tenant 

—Right of succession. 

Quaere. —Whether the separated sons of an 
occupancy tenant have a right to share in their 
father’s inheritance. ( Darling, S.M. and Bomford, 
J.M.) Sukhdeo v. Krishna Lal. 1938 R.D. 177 
=1938 A.W R (B.R.) 110 

-S. 24— Succession to tenant — Undivided 

holding—Uncle and uncle's son—Rights of. 

On the death of a tenant of an undivided hold¬ 
ing, his uncle takes the whole of his share as 
against his another uncle’s son. ( Darling , S.M. 
and Bomford, J.M.) Chandrika Dube v. Bansdeo 
Misra. 1937 R.D. 454. 

- S. 24— Succession—Tenant separated from 

his brothers—Co sharing in cultivation with des¬ 
cendants of one of brothers—Heir of such tenant. 

Where a tenant who is separate from his 
brothers is at death co-sharing in cultivation with 
the descendants of one of his brothers, the nearest 
of these collaterals is his heir. (Darling, S.M. 
and Bomford, J.M.) Asharfi v. Ramji. 1937 
R.D 596. 

- S. 24— Succession to tenant — Holding undi¬ 


vided. 

Where the holding of a deceased tenant is 
undivided, all the co-tenants alive on his death 
must be presumed to have co-shared in cultiva¬ 
tion with him. Succession in such a case is 
governed by S. 24 of the Agra Tenancy Act and 
not by survivorship. (Bomford, J.M.) Kuber v, 
Muneshwar. 1937 R.D. 94. 

-~S. 24 —Succession in twice-born caste — 

Illegitimacy, if a bar. 

It is not correct to say that illegitimacy as a 
bar to inheritance is a matter of personal lav/ 
and that it is not provided for in the strict word¬ 
ing of S. 24 of the Tenancy Act, for the simple 
reason that the section does not at all contem¬ 
plate the succession of a person and related by 
legitimate descent in a twice-born caste. ( Harper, 
J.M.) Dela v. Daya Nanij. 1940 R.D. 156= 
1940 A W.R (B.R.) 73 (1). 

- r S. 24—S uccession—Widow leading immo¬ 
ral life—If entails loss of rights. 

Where after the death of an ex proprietary 
tenant, his widow was leading a loose life and 
had a child, on an application by the mother of 
the deceased tenant to have her name recorded in 
the khatauni in the place of her son’s widow, it 
was held that in the absence of re marriage it 
could not be done and that the law r only penalised 
re marriage and not living in sin by a widow. 
( Darling, S.M. and Mehta, J.M.) Mst. Murti v. 
Mst Teo. 1938 A.W.R. (B.R.) 293=1938 R.D. 
773. 
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a i. ?? Widow succeeding to husband under 
Act of 1881 Death of—Claim by grandson to 
succeed—-Sharing in cultivation with last male 
tenant—If necessary. 

The last male tenant of an occupancy holding 
aied while Act XII of 1881 was in force, and his 
widow inherited the holding under the Maho- 
medan Law and became an occupancy tenant in 
her own right. On the death of the widow, her 
grandson claimed to succeed to the holding, 

Held, that he could inherit provided he could 
show that he shared in cultivation with his grand¬ 
mother, and that he need not prove that he shared 
in cultivation with the last male tenant. ( Drake 
Brockman, S.M. and Knox, J.A1.) Dost Moham¬ 
mad v. Jai Lal Singh. 1936 R.D. 50. 

~S. 24 — Widow tenant — Remarriage — Re¬ 
admission to tenancy—Proof of—Mere acceptance 
of rent—Effect of. 

Mere acceptance of rent from a widow tenant 
who has remarried cannot amount to an admis¬ 
sion to tenancy or re-admission so as to afford 
protection from ejectment, when there is no fresh 
contract of re-admission. ( Darling, S.M. and 
Bomford, J.M.) Must. Tetra v. Zahid Ali. 
1938 A.W.R. (B.R.) 2=1938 R.D. 130. 


-S. 24— Widow — Re-marriage of—Effect — 

Life estate, if ipso facto determined. 

There is no doubt a liability on the part of a 
widow after re-marriage to lose the life estate in 
the occupancy holding of her husband but the 
life-estate does not determine ipso facto on her 
re-marriage. ( Darling , S.M. and Mehta, J.M.) 
Komil v. Jogeshwar Prasad. 1938 R D. 940= 
1939 A.W.R. (B.R.) 50 (2). 

-S. 24, Proviso — U S haring in cultivation ”— 

Meaning of. 

In a case where the deceased tenant and the 
persons claiming as having shared in the cultiva¬ 
tion of the holding have not done the actual work 
of cultivation themselves, it has to be shown, in 
order to prove the fact of sharing in cultivation, 
that they have made some positive contribution 
towards the expenses of cultivation, such as the 
supply of seed, upkeep of cattle or hiring the 
same, hiring of ploughman, irrigation, watching 
and so forth. ( Drake Brockman, S.M.) Maho¬ 
med Mustafa Am Khan v. Mahomed Moazzam 
Ali Khan. 1936 R.D. 349. 


- Ss 24 and 25 — Re-marriage of widow o 

occupancy tenant—Proof—Necessity for evidenc 
of ceremonies—Widow living in concubinage - 
Liability to ejectmtnt. 

To prove the remarriage of a widow there mus 
be evidence of some ceremony of some sort so a 
to sigm fy some sort of religious or legal contract 
even among communities in which re-marriage i 
not a very formal ceremony. Granting that th 
widow of an occupancy tenant has been living i, 
concubinage with another man, that does no 
entitle the landlord to eject her from the holdin 
because what the law penalises is the re-marriag 
of the widow and not her “living in sin”. ( Drak 
Brockman, S.M. and Knox, J.M ) Ram Dei z 

= A 1936 R D H 123 ARAIN SlNGH * 1936 A W JR 36 


- -Ss. 24 and 26 —Succession to tenancy 
Survivorship under Hindu Law—Applicability 

Divided brother and undivided nephews _ Prefe 

ential right. 
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To hold that a joint Hindu family is a single 
“tenant” and that so long as a portion of this 
‘tenant’ survives no outsider can have a claim to 
succession is foreign and contrary to the specific 
provisions of S. 26 of the Agra Tenancy Act. 
S. 26 no doubt leaves it open to the landholder 
to lease a holding to a joint family. But if he 
does so, succession to members of that joint 
family, will be as provided in S. 24 and the 
principle of inheritance by survivorship will only 
apply in the case of (a) widows, and (b) when a 
co-tenant dies leaving no heir entitled to succeed 
him under S. 24. A separated brother of the 
deceased tenant is entitled to succeed to the 
tenancy under S. 24 in preference to his nephews 
though the latter may have been joint with him. 
(Drake Brockman, S.M. and Knox, J.M.) Dudh 
Nath Koeri v. Chauthi. 1936 R.D. 573 (2). 

- - Ss. 24 and 26 — Succession to tenant — Hold¬ 
ing undivided—Collaterals of equal degree— 
Rights of. 

Where the holding of a deceased tenant is un¬ 
divided, it must remain a single holding until a 
new contract is made with the zamindar; 
and when the claimants to the tenancy are 
collaterals of equal degree sharing in culti¬ 
vation, they take equal shares in it under 
S. 24 of the Agra Tenancy Act. Succession in 
such a case does not go by survivorship under 
S. 26, as it is not a case of there being no heir to 
succeed. ( Drake Brockman, S.M. and Knox, J * 
M.) Amjad v. Mohammad Mustafa. 1936 R.D. 
177. 

——Ss. 24 and 44— Joint family—Entfy of 
holding in the name of one of the members—Not 
treated as separate—Effect—Death of that 
member—Proof of co-sharing, if necessary, to 
resist ejectment. 

Where the members of a joint Hindu family 
live together and manage the commensal affairs 
of the family, though a particular holding might 
be entered in the name of one of the members, so 
long as there is evidence that it was not treated as 
a severalty and there is evidence that it was treat¬ 
ed as joint and that the family was also joint, the 
holding is practically a joint family holding. As 
such on the death of that member it is not neces¬ 
sary for the other members to prove co-sharing in 
cultivation with the deceased, in order to resist a 
suit for ejectment under S. 44 of the Act. (Bom¬ 
ford, S M. and Mehta, Offg. S. M.) Kamla 
Prasad v. Pashpat Pratap Singh. 1939 R.D. 41 
=1939 A.W.R. (B.R.) 143. 

-Ss. 24 and 44— Widoiv occupancy tenant — 

Re-marriage— Zamindar not terminating occu¬ 
pancy rights—Status of widow—Death of widow 
—Sons by re-marriage—Liability to ejectment — 
Claim to statutory rights — Sustainability. 

If a widow’s occupancy rights are allowed to 
continue for her lifetime by the zamindar in spite 
of her re-marriage, such rights are extinguished 
on her death, and her sons by her second husband 
in occupation are liable to ejectment under S. 44 
of the Agra Tenancy Act. Occupancy rights can¬ 
not be extended by re-marriage though they may 
be extinguished by it; and a widow continues to 
be an occupancy tenant with a life-interest only 
if such rights are not terminated by the zamindar 
on her re-marriage. If the widow fails to claim 
| statutory rights herself during her life, her sons 
by the second husband cannot claim such rights 
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and plead that in bar of ejectment. ( Darling , 5*. 
M.) Ram Pershad v. Mohammad Shafi. 1937 
R.D. 44. 

- ■ ■ -S. 25— Applicability—Widow of deceased 
occupancy tenant recorded in mare numbers of 
plots than her husband—Presumption as to extra 
plots—Succession to—If governed by S.25. 

Where it is found that a widow succeeding to 
the interest of her husband is recorded as occu¬ 
pancy tenant in a larger number of plots than her 
husband, it does not lead to the conclusion that she 
took up the additional plots for cultivation on her 
own account and in her own right. In the absence 
of evidence to show that she took them upon her 
own account, the balance of probability is in favour 
of the view that her husband took them up rather 
than his widow. Consequently the additional 
numbers cannot descend according to S. 25 of the 
Agra Tenancy Act. ( Drake Brockman, S.M.) 

Har Kesh v. Mumtaz Ali Khan. 1936 R.D. 
381. 


-*S 25 —Widow of occupancy tenant re¬ 
marrying—Ejectment—Limitation. 

.here a widow of an occupancy tenant re¬ 
mained in possession and subsequently re¬ 
married, if the landlord wants to eject her, he 
must sue her within 12 years of the date of the 
knowledge of the landholder of the fact of 
re-marriage. ( Darling, S.M. and Bomford, J.M.) 

Musst. Tetra j;. Syed Zahid Ali. 1938 A.W.R. 

(B.R.) 2=1938 R.D. 130. 


S. 25 —Grove land devolving on widow — 
Ke-marrxage—Effect—If incurs liability to eject - 
went—Grove and tenant land—Distinction. 

A grove descends on the holder’s widow as 
personal property, while the succession of a 

n«^*k C °£ eS t0 ? n end , with . her re-marriage 
nder the Tenancy Law The widow succeeding 

d ° es not render herself liable to 

M flSf &l!J/ C r7/r r,a S e - (Drake Br <>ckman, S . 

1936 R D 481. ShE0 Bar " »■ Hansraj. 

“ S> W-Sjr land in Possession of Hindu 

-EffZi iTland °tr Subsequent settin ° asid * 

^ ■"icnatesTher 

on asuhhJfh al,enati . on is sub sequcntly set aside 
nncL • 1 by r th ? rev ersioners, all sir land in the 

t»®f ession of fbe widow at the time of the aliena- 

d e a th*o r o nYhV L V S “Z* 0 reversione rs at her 

alien** h a . a,ie I» at, on being set aside. If the 

land PCrS ° n t0 tenancy of 
Persons wn7k S than s OCcU Pancy tenant, such 
DrietarvTi!! bccome tenants of sir. Theex-pro- 

come to an enrf must be dee med to 

aside of the afienaJioiT d Oth*° r - W,t k the Setting 
would be one 

why her heirs to Oie*!^ *1'*™ ,S PZ valid reason 

Pancy tenant dying white Act I 
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and succeeded by widow—Death of widow after 
Act of 1926 came into force—Devolution of 
tenancy. 

Per Bennet, Ag.C.J. —Where an occupancy 
tenant died while the Agra Tenancy Act of 1901 
was in force, and was succeeded by his widow 
I under S. 22 of that Act, and the widow died after 
the Agra Tenancy Act of 1926 had come into 
force the tenancy devolves upon the nearest sur¬ 
viving heir of the last male tenant in accordance 
with the table of succession for occupancy tenan¬ 
cies and does not devolve upon the heirs of the 
widow under S. 25 (2), Agra Tenancy Act of 
1926. The widow cannot come under S. 25 (2) 
because she has “acquired the right” under S. 22, 
Tenancy Act of 1901, to hold the tenancy of her 
husband “till her death or re-marriage” ; and the 
‘Tight’’she acquired had the “liability” to for¬ 
feiture on her re-marriage. To put this widow 
under S. 25 (2), Tenancy Act of 1926, would 
“affect her right and liability” which thing is pro¬ 
hibited by S. 6, U. P. General Clauses Act. More¬ 
over, the words in S. 24, Tenancy Act, 1926: 
“When a male .... tenant dies” mean “in the case 
of a male tenant*s death” and the words do not 
imply that the male tenant should die when the 
new Act is in force, but the section will apply in 
| the case of a widow dying after the new Act who 
has succeeded under the former Act. The case 
therefore comes under S. 24 of Act III of 1926 

and the collaterals who shared in the cultivation 
are entitled to succeed, and the widow comes in 
under S. 25 (1) as a “widow of class 2 in S. 24.” 

I Per Iqbal Ahmad, J , concurring on different 
grounds.— S. 6, U. P. General Clauses Act, cannot 
be invoked in support of the conclusion that the 
succession to the holding in the case is governed 
by S. 25 (l)of the present Tenancy Act- S. 6 is 
confined in its operation to right, privilege, obli¬ 
gation or liability acquired, accrued or incurred 
under any enactment that is repealed. S. 6, Gene¬ 
ral Clauses Act, has no application to contingent 
rights. Further, though according to S. 22, the 
interest inherited by the widow was terminable on 
er death or re-marriage, it cannot be said that by 
?.“ c a c K e .f d, ?g ^ the holding she “incurred” any 

liability under the former Act. Neither death 
re -*P arr,a ge is a liability though both, be- 
? a “** of the provisions of S c2, had the effect of 
termmating the interest of the widow in the hold- 
, urther, S. 24 is not applicable to a case in 
whi.h a male tenant died before the present Act 

? f ? rce a ? d was succeeded by his widow 
who died after the passing of the present Act. 
However the case is governed by S. 25 (1) as the 
words an interest in a holding under S. 24” 
e n an mterest m a holding analogous to or 
similar to the interest prescribed by S. 24. 

Colltster, concurring —S. 25 (1) applies to 
the present case, as words in S. 25 (1) “who has 
inherited an interest under S. 24” must be deemed 

mean who has inherited an interest which 
can be held under S. 24.” 

Per Gang a Nath, J, concurring —The case is ' 
governed by S. 25 (1) as the words “under S. 24” 
nj.^5, U. (1) mean “from a male tenant.” In 
order to attract the application of S. 24, the only 

C k° iVu 11 tbat * s ne cessary, is that the tenancy 
should have belonged to a male tenant. 

, ” er BajPai, J., dissenting. —The succession to 
the tenancy under the circumstances of the case 
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would be governed by S. 25 (2) of the Act. 
(Bennet, Ag.C.J., Iqbal Ahmad, Collister, Bajpai 
and Ganga Nath, JJ ) Dular Panday v. Nanda 
Budhai. I.L.R.(1938) All. 563=11 R.A. 61=1938 
A.L.R. 578=1938 A.L.J. 585=1938 A.W.R. 
(H.C.) 385=176 I.C. 226=1938 R.D. 628= 
A.I.R. 1938 All. 396 tF.B.). 

-Ss. 25(1) and (2) —Applicability—Widozu 

succeeding to husband as co-tenant under Act of 
1901—Death of after 1926 — Succession — Daugh¬ 
ter's son not co-sharing with grandfather—Rights 
of. 

The son of the daughter of a widow who suc¬ 
ceeded her husband as co tenant in an occupancy 
holding is not entitled to be recorded as co tenant 
in succession to the widow when he has never co¬ 
shared with his grandfather, S. 25 (1) of the Agra 
Tenancy Act govern the case, and not S. 25 (?). 
The fact that the widow succeeded under the Act 
of 1901, would not make S 25 (2) applicable. 

(Bom ford, J.M .) Mahadeo Mallah v. Rum Das 
Mali.ah. 1938 R.D. 123=1938 A.W.R. (B.R.) 
84. 

-—S. 26— Co-tenancy — Proof—Claim to share 

holding with paternal cousin—Proof required of 
claimant. 

Mere jointness in business or indeed in living 
generally does not connote co-tenancy. A person 
claiming a right to share a holding with his pater¬ 
nal cousin must prove that the holding descended 
from his grandfather. ( Bomford, J.M.) Barhari 
Sonar v. Bunni Lal. 1937 R.D. 100. 

-S. 26— hihcritance — Competition between 

separated brother and nephew. 

Under the tenancy law as amended by S. 26 of 
the Agra Tenancy Act, when one of the separated 
brothers die, the other must be regarded as the 
heir of the deceased brother and he would take 
the occupancy holding of the dead brother, in 
preference to the nephew. But in the case of 
fixed rate holding it would devolve according to 
Hindu Law. ( Darling , S.M. and Bomford, J.M.) 
Unrr Narain Ahir v. Ram Harakh Ahjr. 1938 

R ^ 429=1938 A.L.J. (Supp.) 46 = 1938 A.W.R. 
(B.R.) 231. 

-S. 26— Object and scope of. 

The whole object of the legislature in enacting 
S. 26 of the Tenancy Act is to make it clear that 
even in the case of persons who are joint in estate, 
they shall be deemed to be tenants in common for 
the purposes of succession so far as the tenancy 
rights dealt with by the Agra Tenancy Act are 
concerned. It cannot be read in any way to mean 
that even in the case of persons among whom 
there is no jointness in estate, for (e.g.), members 
01 a Mahomedan family, any of the occupancy 
tenants will have rights in the occupancy holding 
which can in any way be analogous to the rights 
of co-parceners in a joint Hindu family. ( Bennet 

Dwarka Das Rafiudd.n. 
S L iHr?m A L 1 ^ 88 1 C 389=1940 A.W. 

=Ij5: > 1940AI? 4 218; D ' 12 =19 «° AXJ 31 ° 

S. 26 —Scope and effect—Tenant of holdinq 

h that 9 wkn? f° f i° mt H , indu ^ amxl y—Presumption 

rn JitZr? i , ts . th * te . uaut or Mo* Zamindar 

contracted with whole family—If arises. 

As between a Zamindar and his tenant, who 

happens to be the head of a joint Hindu family 

there can be no general presumption that ihe 

Zamindar has made his contract with the whole 
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family ; and there is no burden cast on the Zamin¬ 
dar to prove that he made his contract only with 
the head of the family acting as an individual and 
not as representative of a joint family. To hold 
otherwise would render meaningless the provi¬ 
sions of S. 26 of the Agra Tenancy Act. There 
is no tenancy existing between the Zamindars and 
the other members of the family. ( Drake Brock¬ 
man, S.M. and Knox, J.M.) Ram Oudh Das ». 
Kauleshar. 1936 R.D. 444. 

- S. 26 — Uncle's grandson—Right to succeed 

as a co-sharer. 

A grandson of the paternal uncle of the 
deceased cannot claim to succeed as co-sharer. 
(Darling. S.M. and Bomford, J.M.) Sarju 

Kumar Mukerji v. Inderjit Singh. 1937 R.D. 
166 (2). 

- S. 27— Scope — Sub-lease of holding — Con¬ 
sideration received in advance — Validity. 

A sub-lease of a holding executed by the tenant 
in consideration of money paid in advance is one 
in contravention of S. 27, Agra Tenancy Act, and 
is void. ( Drake Brockman, S.M. and Knox , J.M.) 
Parbhu Shanker V. Sukha. 1936 R.D. 108. 

-S. 27 — Sub-lease in contravention of — If 

void or voidable. 

A sub-lease in contravention to S. 27 of the 
Agra Tenancy Act is voidable and locus peni- 
tentiae is always given to the tenant to enable him 
to eject the sub-lessee within the time to be fixed 
by Court.(Marsh, S.M. and Mehta, J.M.) Jamuna 
Misra v. Jai Govind Ram Tewari. 1939 R.D. 
538=1939 A W.R. (B.R.) 238. 

-S. 27— Void sub-lease by one of the co- 

tenants — Others, if affected. 

The action of one of the co-tenants would bind 
the other co-tenants and hence it is up to the latter 
to see that he does not enter into void leases. 
When there is an illegal sub lease by one, it would 
entail an ejectment of all. (Marsh, S.M. and 
Mehta, J.M.) Kishen v. Kamta Prasad. 1939 
R.D. 309. 

- Ss. 27, 34 (1), 82 (1) and Scope- 

Occupancy tenant—Transfer of plots to creditor 
in consideration of loan by way of mortgage — 
Validity — Ejectment—Right of landlord—Suit by 
tenant to eject mortgagee as sub tenant — Com¬ 
petency — Maxim, in pari delicto, etc. — Applicability 
—Status of mortgagee. 

An occupancy tenant borrowed a sum of Rs. 300 
from a person and admitted the lender to the 
occupation of three plots of land by an agreement 
in writing under which the lender was to pay a 
certain sum to the Zamindar by way of rent and 
to appropriate the balance of the yield towards his 
interest. The lease was for five years. But even 
after the lapse of years the lender continued in 
possession and the borrower-tenant sued to eject 
him as a sub-tenant. 

Held, that the transfer was really a mortgage, 
and having been made in consideration of a loan 
was prohibited by S. 27 of the Agra Tenancy Act; 
and that the illegal transfer enabled the landholder 
under S. 34 (i) and S. 82 (1) to eject both the 
transferor and the transferee without mercy and 
without giving them an opportunity for repentance 
under the proviso to S. 83. 

Held, further, that the mortgagee was in effect 
a non-occupancy tenant, but not one whose period 
expired at the end of the agricultural year; it 
would expire only when he had been paid back his 
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money; and that as between him and the trans¬ 
feror the maxim “in pari delicto , etc." applied, and 
the Revenue Court would not help the transferor 
to eject his transferee as a sub tenant. ( Drake 
Brockman, S.M. and Knox, J.M .) Tofa v. 
Kacheru. 1936 R.D. 474. 

-Ss. 27, 34 (1) and 882— Scope — Sub lease by 

tenant to another to pay creditor of tenant of 
annual sum and rent to zamindar—Validity of 
sub-lease — Tenant—Liability to ejectment. 

A tenant, in order to pay up a debt due by him 
to his creditor, gave a registered sub lease to a 
third person, an agent of his creditor, the 
arrangement being that the sub-lessee should pay 
annually a certain sum to the creditor of the 
tenant, as well as the rent to the zamindar. The 
tenant-lessor was not to get anything at all. 

Held, that the sub-lease being a transaction 
prohibited by Ss. 27 and 34 (1) of the Agra 
Tenancy Act, was illegal and the fact that it was 
not in favour of the creditor did not make it legal. 
The tenant was consequently liable to ejectment 
under S. 82 of the Act on the ground of illegal 
sub-letting. {Knox, J.M.) Lachhman Singh v. 
Kunji Kuer. 1936 R.D. 318 (2). 

"7T—S. 28 —--Former or lessee of proprietary 
rights—rl old mg over—Fictitious admission of son 

as sub tenant—Status of latter—If co thekadar or 

sub tenant or non occupancy tenant. 

Where a person takes a farm or lease of pro¬ 
prietary rights and acts as a thekadar for several 
years, and towards the expiry of his theka pushes 
in his own son or other near relation as a tenant 
or sub-tenant under him, at an inadequate rent in 
the hope of retaining a hold on a substantial area 
of the land covered by his theka, and holds over 
after the expiry of the term, the sub-letting must 
obviously be held to be fictitious. He cannot be 
regarded either as a sub-tenant or as a co-thekadar 
with his father. Both of them should be recorded 

as non-occupancy tenants under head 10 of the 

khautam bila tasfia lagan. (Drake Brockman, S. 
M. and Knox, J.M.) Radhey Mohan Lal v. 
Mohammad Usman Khan. 1936 R.D. 133. 

- S. 29 (1) and (4)— Occupancy tenant mort. 
gaging and sub-lettmg his plots—Liability to eject 
ment. 

Where the occupancy tenant of a holding of 4 
numbers has mortgaged with possession two plots 
and illegally sub-let the other two. he deserved to 
be ejected. {Darling, S M. and Mehta, J M.) 
VlNDHYACHAL RaI V. MAHOMED HUSAIN 1939 

A.W.R. (B.R.) 13=1939 R.D 305. 

— Ss. 29 and 32 (3 )—Widow holding as heir 
°T occupancy tenant—Sub-lease by—Duration of. 

A sub-lease granted by a widow holding as heir 
to an occupancy tenant under S. 29 of the Agra 
lenancy Act, subsists after her death for five 
}f® ars ,. as Jaid down in S. 32 (3) of the Act 
^Ra^’h M and Bom f ° rd • J-M ) Kuldip Singh 
286 Q Husain * 1937 A W R - 620=1937 R.D. 

7ST%tratio» ) ~ Sub - ,eaSe ° f five y^s-Need 
Under S 29 (4) of the Agra Tenancy Act a 

fact th a ^%h f fi r C yCarS mUSt be 'egistered. The 

v! a r!o • he u Go 'f Ci ; nment » exempted five 
years agricultural leases from the necessity of 

cUar g r reg,Stered Can ? ot be «. invoked in face oMhe 

dear requirements of a subsequent law. (Darling 
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S.M. and Bomford, J.M.) Mangru Ram v. 
Chhedi. 1937 R.D. 334. 

-S. 29 (4)— Unregistered lease—Possession 

in pursuance of—Admissibility of document 

Where a lease required to be registered by 
S. 29 (4) of the Agra Tenancy Act, is not so 
registered, though it might not protect parties, if 
the zamindar had come down on them for illegal 
sub letting, is certainly evidence as to the nature 
of the transaction between the parties. ( Darling, 
S.M. and Bomford, J.M.) Nandan v. Zahur. 
1938 R D. 381 = 1938 A.W.R. (B.R.) 166. 

—-- S. 29 (6)— Benefit under — Person nearly 

blind—If entitled to. 

A tenant who was not a blind man, but was only 
a weak-sighted man is not entitled to the benefits 
of Cl. (6) of S 29 of the Tenancy Act which 
applies only to blind persons. {Darling, S.M. and 
Bomford, J.M) Mukarram Ali Khan t/ Puran. 
1938 R.D. 421 = 1938 A.W.R. (B.R.) 179=1938 
A.L J. (Supp ) 29. 

-S. 32 (1) and (3)— Widow of occupancy 

tenant—Sublease by—Validity—Duration of— 

Ejectment of sub-tenant -Landlord's right. 

A sub-lease granted by a widow of occupancy 
tenant is valid only for her life and will not 
continue to be effective after her death. After 
the death of the widow the sub-tenant cannot be 
regarded as holding under a valid sub-lease under 
S. 32 (3) of the Agra Tenancy Act. S. 32 (1) 
would apply to the case and the landlord has the 
option to allow the sub-tenant’s interest to 
continue or to eject him under S. 44, as holding 
without valid admission. No suit will lie under 
S. 86. {Drake Brockman, S.M. and Knox, J.M.) 
Mahomf.d Sajjad Ali v. Bishambhar Das. 1936 
R.D. 496. 

S. 32 (2)— 1 pphcabilit\ — Benefit under — 
Right to claim—Extent of and limits to. 

.The benefit of S. 32 (2) of the Agra Tenancy 
Act is limited to the lifetime of the tenant or for 
10 years whichever is shorter. The section 
cannot be read as covering the lifetime of the 
successors of the original mortgaging tenant, 
the f act # that a person holds under a valid 
mortgage is not by itself a ground on which he 
can claim the benefit of S. 32 (2). {Darling, S.M. 
and fiowforrf,/. M) Balcovind v. Satnarain 

1938 AW^fB.R 7 )!! 938 A L J (SUPP) 2== 

, , 3 ^ (2>— M Conduct of tenant tantamount to 

abandonment-Mortgagee or lessee—If entitled to 
benefit of S. 32 {2). 

If the conduct of the tenant-in-chief is such as 

suggest that he is abandoning his holding to 
the detriment of a mortgagee or lessee, then the 
mortgagee or lessee is entitled to the benefit given 

of the Agra Tenancy Act. 
(Uarlwg, S M and Bomford, J. M.) Nazeer 
Haider v. Badri Singh. 1937 R D. 85. 

~~S 32 (2)— Benefit of — When available — 
Usufructuary mortgage by occupancy tenant—No 
term fixed in mortgage—Surrender to landlord by 
representative of mortgagee. 

Where an occupancy tenant executes a usufruc¬ 
tuary mortgage in which no term is fixed and 
later on the representatives of the occupancy 
tenant surrenders the holding to the zamindar and 
the mortgagee is sued under S. 44 for ejectment 
by the zamindar, he is entitled to the benefit of 
the provisions contained in S. 32 (2) of the Agra 



9 1 


QUINQUENNIAL 

AGRA TENANCY ACT (1926), S. 32. 

Tenancy Act for the mortgage is a subsisting one 
and is in force and no question of the term or ‘the 
remainder of the term of the mortgage' having 
expired can arise. (Bennet and Verma, JJ.) 
Maharaja of Benares v. Baljleshwar Singh. 
181 I.C 852=11 R.A. 619=1939 R.D. 101=1939 
A.L.J. 120=1939 A.W.R. (H.C.) 150=A I.R. 
1939 All. 210. 

- Ss. 32 and 99 — Tenant filing surrender but 

not paying process-fee and resiling from same — 
Effect—Landlord ejecting sub-tenant - Right of 
tenant to sue under S. 99, for illegal ejectment. 

Under S. 32 of the Agra Tenancy Act to consti¬ 
tute a surrender which would extinguish the 
interest ol the tenant, there must be cessation of 
cultivation. A mere notice of surrender does not 
constitute surrender. A tenant who files a sur¬ 
render but who never pays the necessary process- 
fees and resiles from his wish to surrender,—the 
file of the case being ordered to be deposited— 
remains liable for the rent of the holding and 
there is no change in his status. He must be 
regarded as remaining in possession at least con¬ 
structively of the holding. If the landholder 
ejects the sub-tenant acting on the alleged surren¬ 
der, that amounts to illegal ejectment of the 
tenant giving the latter a right to sue under S. 99 
of the Agra Tenancy Act. ( Darling , .5'. M. and 
Bomford , J. M ) ^arup Kohar v. Parbhu Shan¬ 
kar. 1938 R.D. 13=1937 A.W.R. 1205. 

-S. 34 —Mortgage of tenancy—If void. 

Mortgage of a tenancy may be illegal and result 
in justifying ejectment by the landlord, but as 
between the mortgagor tenant and his mortgage, 
the Board will not treat the contract void. 17 R. 
D. 370, Ref. to. ( Darling, S. M. and Bomford, J . 
M) Harsaran Pathak v. Abdullah Khan. 
1937 R D. 58. 

-Ss 34 and 82— Mortgage of occupancy 

holding—Possession through Civil Court on the 
basis of—Title of person in possession—Liability 
for ejectment. 

Where a mortgagee of an occupancy holding 
obtains possession though it be through Civil 
Court, but only on the basis of his mortgage, he 
cannot be said to derive any title on the basis of 
a decree passed on a void deed of transfer, so far 
as the rent Court is concerned. The transfer 
being void, the transferee is liable to be ejected 
and the Agra Tenancy Act does not provide any 
period for the ejectment of a transferee under a 
void transfer. (Mehta, S.M) Kuber Upadhya 

v. Ganga Prasad Gir. 1939 R.D. 34 (2) = 1939 
A.W.R. (B R ) 144. 

--Ss. 34 and 86 —Mortgage executed by occu¬ 
pancy tenant—Last legitimate occupancy tenant 
dying without heirs—-His mother recorded as 
occupancy tenant—Suit by her to eject mortgagee 
as sub-tenant—Status of mortgagee—Mother if 
bound by the liability on the holding. 

An occupancy tenant executed a mortgage of 
his holding in favour of the defendant who was 
allowed to remain in possesion. He was succeed¬ 
ed by his son and grandson. After the death of 
the latter without heirs, his mother was recorded 
as an occupancy tenant in his place. There was 
no formul re-admission of the woman to the 
tenancy, as a statutory tenant, but the Zamindar 
accepted her as tenant. She sued to eject the 
defendant as a sub-tenant. 

* * A 
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Held, the plaintiff though she was not heir to 
her son in the technical sense, took the holding as 
if she was heir. The defendant is not a sub¬ 
tenant. He held on as a mortgagee of the occu¬ 
pancy holding, with her consent. He is therefore 
only a licensee and not a trespasser. So he can¬ 
not be ejected as a sub-tenant. The plaintiff 
must be held to have accepted the liability on the 
holding. (Darling, S. M. and Bomford, J. M.) 
Gobindi Kunwar v. Surjan Singh. 1937 R.D. 
525. 

-S. 34 (1)—Applicability—Occupancy tenant 

—Transfer to creditor in consideration of loan— 
Landlord's right to eject tenant and transferee. 
See Agra Tenancy Act, Ss. 27, 34 (1), 82 and 83. 
1936 R.D. 474. 

-Ss. 34 (1), 82 (1) and 85 (3)—// applies to 

fixed rate tenant. 

Ss. 34 (1), 82 (1) and 85 (3) of the Tenancy Act 
can have no application to a fixed rate tenant, as 
such a tenant is given the right of transfer by the 
Act. ( Iqbal Ahmad and Bajpai, JJ.) Ashrafi 
Singh v. Rajmata Chandrika Prasad Kuari. 
1940 A.L.J. 261 = 1940 A W R. (H.C.) 248=1940 
R.D. 175=A.I.R. 1940 A. 389. 

- S. 35 — Scope—If exhaustive—Purchaser of 

proprietary right in land from widow with life- 
estate — Land being sir of purchaser—Transfer of 
proprietary right by purchaser—Declaration of 
exproprietary tenancy—Death of widow and setting 
aside of sale by reversioners in Civil Court — 
Effect—Proprietary and ex-proprietary rights—If 
terminate. 

A purchaser of certain lands from a widow with 
a life-estate subsequently sold his proprietary 
rights in the lands to the appellant. At the time 
ot the latter sale the transferor held certain lands 
as sir, and proceedings were taken to demarcate 
this sir and to declare his ex-proprietary rights. 
After the death of the widow, the reversioners 
sued in the Civil Court and got the sale by the 
widow set aside. 

Held, that the proprietary right transferred to 
the appellant by his transferor having been only a 
limited right, the ex-proprietary tenancy termin¬ 
ated when that interest came to an end, the pro¬ 
prietary interest of the appellant having itself 
terminated S. 35 of the Agra Tenancy Act is not 
necessarily exhaustive and it is not the law that a 
tenancy can only be extinguished in the manner 
laid down in S. 35. ( Drake Brockman, S. M .) 

Shib Charan v. Suraj Prasad. 1936 R.D. 345. 

-Ss. 35 and 107— Succession—tVidow tenant 

acquiring rights of occupancy — Sub-letiing of 
entire holding and retirement to another village — 
Right of daughter’s son to succeed as heir. 

Where a widow tenant who has acquired occu¬ 
pancy rights in a holding in her own right leaves 
the village and retires to another village after 
sub-letting her whole holding, her daughter’s son 
who does not even allege co-sharing with his 
grandfather cannot succeed to the widow on her 
death and is not entitled to be recorded as occu¬ 
pancy tenant in succession to the widow. (Dar¬ 
ling, S.M. and Bomford, J M) Ram Dayal v. 
Bindeshwari Prasad. 1938 R.D. 121=1938 A. 
W.R.72 (B.R.). 

— —Ss. 35 (1) (f) and 99— Scope—Lands sub¬ 
merged in river — Reformation—Claim to as form¬ 
ing part of occupancy tenancy—Dispossession by 
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landlord—Remedy of claimant—Failure to take 
action within six months — Effect. 

A person who claims that certain plots of land 
which were submerged in a river for some years 
formed part of his occupancy tenancy and that on 
their reformation his right has revived, must on 
dispossession by the landholder, must seek his 
remedy under S. 99 of the Agra Tenancy Act 
within 6 months of such dispossession. His 
remedy lies under S. 99, and if he fails to enforce 
the claim within that period, his rights, if any, 
would be extinguished by S 35 (1) (/) of the Act. 
(Drake Brockman, S M. and Knox, J.M.) Ram 
Sanrhi Misra v. Lakhraj Singh. 1936 R.D. 336. 

-Ss. 36 and 44 —Merger of occupancy rights 

in the proprietary rights—No new contract of ten¬ 
ancy brought into existence—Status of sub-tenants 
—Suit for their ejectment. 

The plaintiffs were the occupancy tenants, and 
the defendants were sub-tenants. Subsequently 
the occupancy rights of the plaintiffs merged in 
their proprietary rights by virtue of a partition of 
the mahal- The plaintiffs brought a suit to eject 
the defendants as trespassers under S. 44. 

Held, the defendants now occupy the position 
of the tenants in chief of the holding. But in the 
absence of a new contract of tenancy, they can 
only be treated as non-occupancy tenants who are 
liable to ejectment as such. ( Darting , S. M ) 
Umrao Singh v. Dina Singh. 1937 R.D. 522 

-S. 37 —Applicability and scope—Partition of 

rent-free tenure—Jurisdiction of Civil Court—If 
excluded. 

There is no warrant for holding that S. 37 of 
the Agra Tenancy Act extends to all lands held 
under one tenure, lease, engagement or grant. The 
section is confined to land held by tenants. It is 
only in the cases of suits in which rent paying 

tenancy lands are sought to be partitioned that 
the jurisdiction of Courts other than Revenue 
Courts acting under S. 37 is excluded The 
object of the section is to confer exclusive juris¬ 
diction on Revenue Courts where rent payable by 
a tenant is to be split. In the case of rent-free 
tenures the jurisdiction of the Civil Court is not 
excluded and the Civil Court is competent to 
divide specific plots constituting a proprietary 
tenure. A rent-free tenure can therefore be 
partitioned by a Civil Court, otherwise than under 
S. 37. (Ntamatullah J.) Gaya Misra v. Ramma- 
nog Misser. 172 I C. 646=10 R A 405=1938 a 
L.R. 13—.1938 R.D. 20=1937 A W.R. 949=1937 
A.L.J 943=A I R. 1937 All. 794 

71 .. S , *, 7 ,~ A t Plic( l biii ty— Trans f er Of a portion 

°T the holding by a fixed rate tenant. 

37 of th< - Agra Tenancy Act does not apply 
holding ° f c a t ™ nsfer of a portion of his 
andRniZ * 3 r fi r\ ed I ate tenant U^bal Ahmad 

and Bat pat, //.) Ashrafi Singh v. Ratmata 

* AD Kuari - !940 A.LJ. J 261 = 
1940 A.^89.' ( C ) 248=1940 R D US^A.I.R. 

c” 77* ‘ %?~rCo-tenonts — Private partition _ 

Finality—Suit for partition—If barred. 

„ o U "v e . r , the A gra Tenancy Act, 1926, co-tenants 
can divide up their holding by agreement* and 

provided that the agreement is definite and clear, 
,nt *^ cd to Provide for a permanent division, 
!?"?o iw m ca 5 a ^terwards challenge it and sue 
for partition. But m the absence of sufficient 
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evidence to prove that there had been a perman¬ 
ent partition of the holdings, a suit will lie for 
partition. The mere fact that some of the fields 
have been separately mortgaged by the respective 
tenants does not prove that there has been a final 
or definite partition. Such mortgage transactions 
are by no means unknown in joint holdings. 
(Knox, J.M.) Anant Muni Dubf. v. Ram Sakup 
Dube. 1936 R.D. 30 (1). 

S. 37— -Co-tenant — Suit for division of 
tenancy—Plaintiff absent from village for over JO 
years — Plaintiff's name entered in papers through¬ 
out — Presumption—Abandonment — Burden of 
proof. 

Possession by one co-tenant is, as a general 
rule, possession on behalf of all the co-tenants. 
The mere fact that a co-tenant has been absent 
from the village for 40 or 50 years cannot lead to 
the presumption that he has abandoned or sur¬ 
rendered his interest in the tenancy, when his 
name has been throughout consistently entered in 
the papers. In a suit by him under S. 37 of the 
Agra Tenancy Act the defendant, if he wants to 
non-suit the plaintiff must prove that the papers 
are wrong and that the plaintiff had abandoned 
or surrendered, and that his own possession was 
adverse to the plaintiff for 12 years. ( Drake 
Brockman, S.M. and Knox t J.M .) Debi Din Ahir 
v. Bechu Ahir. 1936 R.D. 342. 

-- -S- 3J—Division of ancestral holding— 

l rooj—Holdings recorded in names of members 
—If they are still joint. 

Members of a family partitioned their ancestral 
holding and separate holdings were recorded in 
th . e " a “« s of separate members, at the settlement 
ot .r. I here was no suggestion that the 
partition was not acquiesced in by the Zamindars. 
.1 he question arose about the rights of survivors 

in w eg /3, t0 the h ,° ,(1,n & s of a member who died. 

Held, the members are not co-tenants in the 
holdings and cannot claim that the interests of all 

%M le ^ U R V,Ve r in J h< V V L h ? ,e J? oIdi "g- (Darling, 
S.M. and Bomford, J.M.) Sarju Kumar Mu- 

KF.RJI V. INDERJIT SlNGH. 1937 R.D. 166 (2). 

Dtv j sion °f holding—Duty of Court 

Remedy of co-tenant claiming to be in posses¬ 
sion as mortgagee. Fosses 

1 ?. di Vi din r g U P a holding the Court must act 
within the four corners of S. 37 of t£ Agra 

Tenancy a co-tenant who claims [o 

be in possession as a mortgagee to get his rights 
Ga"v, n, e „ ntry R raade in ,he P a P ers - (Mehta, 

i.wr g (b ro Babua - 1940 r ° 56=1940 

--S 37— Division of holding—Right to— 

Doneo fro,„ widow of joint Hindu family in 
possession after mutation. y 

fi ere a a Ji- d °7 f a meml) er of a joint Hindu 
family, applies for mutation soon after her 

husband s death, and the remaining members do 

after n rnT ene ™ d ° bjeCt ’ and th e widow there- 
nt J nues in Possession and executes a deed 

fav . ou ; of hf. r daughter's sons, they are 
entitled to ask for a division under S. 37 of the 

Ag T ra T ^ nanc y Ac t. (Mehta. J.M.) Tagannath 
z^JeotTeli. 1940 R.D. 81=1940 A.W.R. (B.R.) 


open. 


-S. Zl—Division from part of a holding—If 

A suit under S. 37 of the Agra Tenancy Act 
cannot be maintained for a division from part of 
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a holding. (Mehta, J.M.) Dulesara v. Rupan 
Rai. 1939 R.D. 23=1939 A.W R. (B.R.) 120. 

-S. 37— Division of holding — Effect—If can 

affect succession. 

A division of holding under S. 37 of the Tenany 
Act cannot affect a person’s right of succession. 
(Bentiet and Verma. JJ.) Mahraji Kuer v 
Mangai Pande. 188 I.C 310—1940 A.W R. (H. 
C) 11=1940 RD. 9=1940 A.L.J. 21=A.I R. 

1940 All. 199. if . 

- S. 37 — Division of holding—Absence of 

landlord's consent—Binding character . 

A division of a holding among the tenants 
without the landlord's consent in writing is not 
binding either on the landlord or on the tenants 
in their relation with the landlord ; it would be 
binding only on the tenants inter se. ( Drake 
Brockman, S.M. and Knox, J.M.) Dhanni v. 
Sarju Prasad Singh. 1936 R.D. 202. 

_S 37— Division of holding—Successive suits 

for—Maintainability. . 

It is impossible to hold that a fresh suit for 
division of a holding cannot lie, merely because a 
previous suit has been dismissed for default or 
withdrawn; so long as it is admitted that the 
parties are co-tenants in the holding, there is a 
continuous cause of action and it would be open 
at any time for a co-tenant to claim a division. 

(Drake Brockman, S.M.and Knox, J.M.) Amjad 
v. Mohammad Mustafa. 1936 R.D. 177. 

J_S. 37— Division of tenancy —Proof of — 

Grouping of fields as separate holdings in settle¬ 
ment record and separate enhancement of rent — 
If evidence of final division. 

The mere fact that groups of fields are recorded 
as separate holdings at settlement or that rent is 
enhanced on them separately would not be suffi¬ 
cient evidence to prove a definite final division 
made with the consent of the landlord. (Drake 
Brockman, S.M. and Knot, J.M.) Dhanni v. 
Sarju Prasad Singh. 1936 R.D. 202. 

_ S. 37— Division of holding—Who can ask 

f or —Joint grove-holders—Acquisition of muqar- 
rardari rights by one—If can affect the right of 
others to ask for division of holding. 

S. 37 of the Agra Tenancy Act does not lay 
down what type of tenants could ask for division of 
the holding. If one of several joint grove-holders 
qua tenants subsequently acquires muqarrardari 
rights, that could not enable him to stand in the 
way of the other co-sharers getting their shares 
denned on the ground that the grove had lost its 
character qua one of the co-tenants his interests 
should be in the maintenance of the holding. But 
if he proves that the grove had lost its character, 
then under S. 197 read with S. 86 , the muqar- 
rardar can get rid of his co-tenants. (Mehta, S. 
M. and Harper, J.M.) Bf.chan Singh v Ram 
Sagar -inch. 1940 R D. 14=1940 A.W.R. 
<B R.) 21 

-S. 37— Division of holding — Entry in village 

papers from 1272 onwards — Effect—Plea of with¬ 
drawal — Onus—Facts to be proved. 

Where as early as from 1272 a person's name is 
entered in the village papers as tenant and the 
entry has continued in the last settlement in 1319 
and also continues up to the present day in 1343 
and the entry is in favour of several tenants, then 
the onus lies very heavily on that co-tenant, who 
alleges that the other co-tenant had withdrawn 
from that holding. He will have to show that 


some overt act was committed by which the co- 
tenant’s right was denied and that 12 years have 
passed since that period Else he cannot resist a 
suit under S. 37 of the Agra Tenancy Act for the 
division of the holding. (Mehta. J.M.) Bharat 
Singh v. Pathak Har Sahai. 1939 R.D. 105 = 
1939 A.W R (B.R.) 167. 

- S. 37— Division of a holding—Right to— 

Entry in last settlement as occupancy holding in 
name of a woman—Reversion to family on her 
death — Inference . 

Where there is no explanation as to how a 
holding became the sole possession of a woman 
and reliance is placed solely on the settlement 
entry in 1308 in the name of the woman as an 
occupancy holding and where the previous entry 
shows that the holding belonged to the family of 
which the woman was a member and the subse¬ 
quent entries bear out the view that it reverted to 
the family on her death, a son of that woman 
could not resist a division of the holding on the 
ground that it descended to him from his mother. 
(Mehta, S.M. and Harper, J.M.) Bhagwan 
Prasad v. Bindeshwari Prasad. 1939 A.W.R. 
(B.R.) 34=1939 R D 177. 

S. 37— Private division—If and when can 
affect law of succession. 

A private division of a holding cannot super¬ 
sede the law of succession unless the division is 
definite, clear and intended to provide for a per¬ 
manent division. (Harper. J.M.) Abdul Gafoor 
v. Ali Abbas. 1940 R.D. 157=1940 A.W.R. (B. 
R.) 74. 


--S 37— Right to apply for division of hold¬ 
ing—Dismissal of a prior suit bila tajwis— If bars 
right. 

Under S. 37 of the Agra Tenancy Act one or 
more co-tenants of a holding can apply for divi¬ 
sion thereof. The fact that a prior suit for divi¬ 
sion of the holding was in fact compromised, but 
the suit was dismissed bila tajwis cannot deprive 
a plaintiff of his right under the Act. ( Darling , 
S.M ) Nain Sukh V Sukhi. 1938 A.W.R. (B. 
R.) 351=1938 R.D. 849. 

-S. 37— Suit under—Widow inheriting joint 

share of her husband in occupancy holding and 
remarrying—Absence of any recognition of her 
as tenant—Right to ask for division of holding. 

Where a widow inheriting from her husband 
the joint share in an occupancy hoi ling, re¬ 
marries another co-tenant, she is not entitled to 
ask for a division of the holding under S. 37 of 
the Agra Tenancy Act, when she is unable to 
establish that she was at any time after her re¬ 
marriage recognized as a tenant. (Harper. J.M.) 
Kalawati v. Hori Lal. 1940 R.D. 196 (1) = 
1940 A .W.R. (B.R.) 72. 

--*S 37— Transfer contrary to—Suit for 

ejectment — Forum. 


Where area of the fixed rate tenancy is held by 
a single individual without any co-tenant, a 
transfer by him of portions of his holding is 
clearly contrary to S. 37 of the Tenancy Act which 
only allows a* division in two particular cases. 
Hence the suit for ejectment under S. 82 or for 
injunction under S. 85 (3) would lie in the 
Revenue Court. (Bennet and Verma. JJ.) Kashi 
Kahar v. Asharfi Singh I.L R. (1938 1 AII. 754= 
Inlo 720=177 I.C. 458=11 R.A. 199= 

R ; 747=1938 A.W.R (H.C.) 522=1938 
R.D. 714=A.I.R. 1938 All. 511. 
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-S. 37, Proviso —Suit for division of ex¬ 
proprietary holding—Landholder not appearing in 
Court though served — Division, if effective. 

A suit under S. 37 of the Tenancy Act is a 
matter between tenants and it is not obligatory on 
the tenants to join the landholder as a party. But 
under the proviso to the section, a division of the 
holding is not binding on the landholder unless he 
agrees thereto in writing. This is a mandatory 
provision which cannot be ignored. Where there¬ 
fore in a suit for a division of an ex-proprietary 
holding, the landholder, though served personally 
with a notice, took no part in the proceedings, the 
division of the holding is ineffective for want of 
the landholder’s formal consent in writing. 
(Darling, S.M. and Bomford, J.M ) Tolaram v. 
Mulchand. 1937 R.D. 206. 

-S. 37—Division of holding—Effect—Mort¬ 
gage by co-tenant of his share after division— 
Liability to ejectment. See Agra Tenancy Act 
(1926), Ss. 82 and 37— Liability to Ejectment. 

1939 R.D. 267. 

-S. 37 and Land Records Manual, para. 80 

—Division of holding —Requirements of law as to 
—Private division — Effect—Consent of landlord 
when can be presumed. 

The law requires that for a division of hold¬ 
ing to be binding on the landlord, he must give 
his assent in writing. The mere division of 
holding for convenience would not necessarily 
raise a presumption that the holding has been 
formally divided up and the joint responsibility 
of co-tenants to pay the rent has been put an 
end to. The provisions in para. 80 of the Land 
Records Manual require that if there has been 
no writing, then an entry to this effect must be 
made in the khatauni. This entry should be 
made even if there has been an oral agreement. 
The implication of the rule thus is that if all the 
circumstantial evidence indicates a division with 
consent and if there is no entry in the khatauni, 
the fact of consent being in writing may be pre¬ 
sumed. (Mehta. S.M. and Harper, J.M.) Gazi v. 
Ram Goi’al Singh. 1940 A.W.R. (B.R.) 57 = 

1940 R.D. 166. 

-T“"? s ' 37 and 3(14)— Suit under S. 37— Appeal 

— Limitation—Starting point—Analogy of prelimi¬ 
nary and final decree, if applies. 

In a suit under S. 37 of the Tenancy Act the 
final adjudication takes place only when the divi¬ 
sion is complete and limitation for appeal starts 
only from that date. The Agra Tenancy Act does 
not contemplate the existence of a preliminary 
and a final decree as understood by O. 20, R. 18, 
C. P. Code. ( Mehta, J.M.) Dulesara v. Rupan 
Rai. 1939 R.D. 23 = 1939 A.W.R. (B R.) 120. 

-— Ss. 37 and 44 —Joint living and cultivation 
by brothers—One of them recorded as occupancy 
tenant Disputes—Proper remedy of recorded 
occupancy tenant. 

Wnere the plaintiffs and defendants were the 
sons of the same father and mother and all lived 
jointly and cultivated jointly and one of them is 
recorded as occupancy tenant, his remedy, in case 
of disputes, is under S. 37 of the Agra Tenancy 
Act and not by a suit under S. 44 against his 
brothers. {Marsh, S.M. and Mehta, J M ) Raja 
Ram v. Pancham Singh. 1939 R.D. 492=1939 
A.W.R. (B.R.) 217. 
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-Ss. 37 and 99 —Recorded co-tenant—Right 

to apply for partition under S. 37 —Zamindars 
supporting defendants—If affects plaintiff’s right. 

A suit by a recorded co-tenant under S. 37 of 
the Tenancy Act, cannot be met by the plea that 
the suit ought to be under S. 99 as the zamindars 
are supporting the defendants, for the possession 
of one co-tenant is the possession of all co-tenants 
and as the defendants have not been ousted, it 
cannot also be said that the plaintiff has been 
ousted. {Bomford, J.M.) Ram Autar y. Ganesh. 
1938 R.D. 282=1938 A.W.R. (B.R.) 45. 

-Ss. 37 and 121— Application by recorded 

tenant for partition under S. 37 —Possibility of 
opposition from landlord—Suit under S. 121, if 
necessary. 

A tenant who has been recorded as a co-tenant 
in proceedings under S. 42 of the Tenancy Act, is 
entitled to sue under S. 37 for partition of his 
share. The necessity of filing a suit under S. 121, 
in case of opposition from the landlord, does not 
apply to the suit of such a recorded co-tenant. 
{Bomford, J.M.) Ran Autar v. Ganesh. 1938 
R.D. 282=1938 A.W.R. (B.R.) 45. 

—-Ss. 37 and 121— Co-tenant seeking posses¬ 

sion against tenants in Possession—Proper remedy. 

A co-tenant who is out of possession and 
desires possession should bring a case under S. 37 
of the Tenancy Act. If, however, the zamindar 
has challenged his status as tenant, he is entitled 
to bring a declaratory suit under S. 121 of the 
Act in the first instance. {Darling, S.M. and 
Bomford, J.M.) Chhatardhari Ahir v. Ganesh. 
1937 R.D. 584. 

Ss. 37 and 121— Procedure—Simultaneous 
under, involving identical questions—Decreeing of 
one and dismissal of other—Appeal in both — 
Proper procedure—Decree allozving appeal in one 
and order of remand in other — Propriety. 

Where a suit is filed by a tenant against his 
landlord under S. 37 of the Agra Tenancy Act, 
and the landlord files a suit against the tenant 
under S. 121, and the former suit is decreed and 
the latter dismissed, if appeals are filed in both 
suits, the appellate Court should refrain from 
passing any final order in one of them, when he 
remands the other suit to the lower Court for 
further inquiry, when the same questions are 
exactly in issue in each case. To allow the appeal 
in one and to remand the other is not the 
correct or proper procedure. {Darling, S.M. and 
Bomford, J.M.) Kenuka Rai v. Shyam Dutt 
Rai. 1938 R.D. 133=1938 A.W.R. (B.R.) 81. 

Ss. 37 and 123 —Applicability — Dispute 
between plaintiff and defendant claiming share in 
tenancy—Suit under S. 123— Maintainability — 
Proper remedy. 

When it is clear that the dispute between the 
parties is as to a share in the tenancies in dispute, 
both the plaintiff and the defendant claiming a 
share in the tenancies, the proper remedy is a suit 
for partition under S- 37 of the Agra Tenancy 
Act, as the plaintiff's title can perfectly well be 
decided in such a suit. A suit for declaration of 
joint tenancy-in-chief with the defendant is not 
the proper remedy. {Knox, J.M.) AnmolPande 
v. Ram Lal. 1936 R.D. 371. 

-Ss. 38 and 265— Scope — Co-sharer landlords 

—Exchange of khudkasht land by some with 
occupancy fehant without consent of new co-sharer 
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— Validity—If can be given effect in correction of 
papers. 

The conferment of a right of occupancy is a 
thing which even a lambardar cannot do except as 
provided by S. 265 of the Agra Tenancy Act. An 
exchange by some of the co-sharers with an 
Occupancy tenant of khudkasht lands without the 
consent or knowledge of another new co-sharer 
operates as a sort of conferment of occupancy 
rights under S. 38 of the Act, and is therefore not 
valid so far as the tenants are concerned and 
cannot therefore be given effect to in proceedings 
for correction of papers under the Land Revenue 
Act ( Drake Brockman, S.M. and Knox, J.M.) 
Gurdial Singh v. Madho Singh. 1936 R.D. 136. 

-S. 40— Application under—Duty of Collector 

—Local inspection — Necessity. 

When an application under S.40of the Tenancy 
Act is made for the acquisition of certain lands, it 
must be treated by the Collector as judicial 
proceedings. A local inspection by the Collector 
is absolutely necessary. ( Darling, S.M. and 

Marsh, J.M ) Raj Kumar Prasad v. Mansab. 
1938 A.W.R. (B.R.) 327=1938 R.D. 620. 

_S.40— Application under—Local inspection 


— Necessity. 

Where an applicant asks for acquisition of 
certain land in order to enable him to run compact 
and consolidated farms, the Collector should make 
a local inspection of the land. If the applicant has 
already the existing khudkasht which he genuinely 
cultivates himself, he is justified in asking for his 
khudkasht to be consolidated, if he can give rea¬ 
sonable grounds for his request. That can only 
be settled by a local inspection. (.Marsh, S.M. 
and Mehta, J.M.) Ghulam Mujtaba Beg v. 
Jhanjhan. 1939 R.D. 528=1939 A.W.R. (B.R.) 

228. 

_-S. 40— Acquisition—Justification — Negativ¬ 
ing circumstances—Object of S. 40. 

Where the applicant lives in a different tahsil 
twenty miles away from the village in question 
and has himself allowed a compact block of his to 
be sliced away and has never systematically 
carried khudkasht cultivation in the real sense of 
the term, there is no justification for acquiring a 
compact block of tenants in order to make a 
compact block for such an applicant. One of the 
reasons for enacting S. 40 of the Agra Tenancy 
Act was that a genuine khudkasht holder wanting 
to secure a compact block should be assisted in 
his desire of acquiring as enclaves, • all other 
owned plots, remove the chess board pattern of 
the area and secure compactness. ( Bomford, S. 
M. and Mehta, J.M.) Mangal v. Surat Narain 
Pandey. 1939 R.D. 125=1939 A.W.R. (B.R.) 
168 

-Ss. 40 and 41— Application under — 

Summary dismissal on applicant's failure to appear 
tn person—Propriety. 

Where an application under Ss. 40 and 41 of the 
Agra Tenancy Act for the acquisition of certain 
occupancy and statutory holding is summarily 
dismissed by the Collector on the ground that the 
applicant has failed to appear in person, though 
he is represented by his own general attorney and 
by a Court Mukhtar, the summary dismissal is 
for no adequate reasons and the order of the 
Collector is, therefore, liable to be set aside. 
(Darling , S.M. and Bomford, J.M.) JIargur 
Dass Rao v . Mulaim Singh. 1937 R.D. 457. 


--S. 40 (2)— Compensation for improvements 

—Planting of trees on field boundary—Whether 
an improvement. 

Under S. 40 (2), it is not possible to decide 
whether any compensation is due for improve¬ 
ments, except with reference to the definition of 
improvement and the sections dealing with a 
tenant’s right to make improvements. The 
planting of a few trees on a field boundary which 
does not add to the letting value of a holding, is 
not an “improvement” as defined in the Tenancy 
Act. (Knox, J.M.) Tulain v. Mata Din. 1936 
A.W.R. 177=1936 R.D. 59. 

-S. 41— Land held by statutory tenant — 

Application by landlord for acquisition alleging 
desire to cultivate himself—When to be allowed 
—Considerations for the Court. ■, 

When a landlord who is a petty plot proprietor, 
naturally wanting to cultivate his own land, 
asserts that he wants the land for his own cultiva¬ 
tion, and finding it difficult to get hold of other 
land applies for acquisition of his land from his 
statutory tenant, the acquisition has to be allowed. 
Whether the landlord is fit for doing the work of 
cultivation or whether it will be worth his while 
to take it or not is not a relevant consideration. 
But if the landlord, after the acquisition, fails to 
take the land into his own cultivation, the tenant 
will have a remedy in law. ( Drake Brockman, S. 
M.) Ehimma v. Inait Ullah Khan. 1936 R. 
D. 536. 

-S. 41 (b) —Scope and object of—Waste laud 

re-claimed by tenant by own industry and enter¬ 
prise—•Application by landlord to acquire hoping 
to get same at less than cost of re-claiming—If to 
be granted. 

S. 41 (b) of the Agra Tenancy Act should be 
worked with some regard for equity. The 
section was not intended to allow zamindars to 
appropriate the fruit of a tenant’s labours. Where 
a landlord applies under the section for acquiring 
a certain area, which till recently was waste, but 
which the tenant has, by his industry and enter¬ 
prise, re-claimed, hoping to getting it at less than 
the cost of re-claiming the waste, the application 
cannot be allowed. It would be extremely hard 
in a case of this kind to calculate the compensation 
to be paid to the tenant. (Darling, S.M. and 
Bomford, J.M.) Kripa Shankar v. Bhawani. 

1937 R.D. 19. 

-S. 43— Rent, if can be attached before it 

falls due. 

Under S. 43 of the Agra Tenancy Act, the 
liability for the rent opens from the day of admis¬ 
sion to tenancy and hence it is certainly open to 
a landholder to attach the rents before the date on 
which they fall due. (Darling. S.M. and Bomford , 
J.M.) Ram Chandra v. Raghunath Singh. 

1938 R.D. 175=1938 A.W.R. (B.R ) 42. 

-'S. 44—Abatement—Suit for ejectment and) 

damages against several persons—Dismissal by 
trial and appellate Courts—Second appeal—Death 
of two defendants-respondents—Omission to add 
legal representatives—Whole appeal—If abates. 
See C.^P. Code, 0.22, R. 4. 1936 R.D. 473. 

S. 44.— Admission to tenancy—Acceptance of 
rent on mistaken view as to heirship—If would 
amount to—Liability to ejectment. 

Where certain persons have been recorded as 
occupancy tenants in the place of a deceased per¬ 
son, though as a matter of fact they were not his 
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heirs, the fact that the rent was accepted from 
such persons under the mistaken impression as to 
heirship, that cannot amount to an admission to 
tenancy. It is the person who claims to have been 
admitted as tenant that must prove that there was 
the intention to create a new contract of tenancy 
on the part of the landholder. {Bomford, S.M. 
and Mehta , J.M.) Ram Charan Lal v. Laloo 
Lal. 1939 R.D. 59=1939 A.W.R. (B.R.) 155. 
- S. 44 —Applicability — Attachment of pro¬ 
perty in execution—Lease by proprietor pending 
attachment — Validity—Lease at low and inade¬ 
quate rent with fraudulent intent—Purchaser of 
property in execution—Suit to eject lessee — 
Liability of lessee to ejectment. 

The existence of an attachment or injunction 
restraining the judgment-debtor from disposing 
of his property in any manner would not prevent 
him qua propi ietor from making leases of the 
property in a prudent manner for the due manage¬ 
ment of the property. But he is not justified in 
granting a lease which is fraudulent and for a 
low and inadequate rent. If he does so, it is liable 
to be set aside by the Civil Court, and the lessee is 
liable to ejectment under S. 44 at the instance of 
the purchaser of the property in execution. 
(Drake Brockman , S.M. and Knox, J.M.) Brij 
Bf.hariji Maharaj v. Bohra Fateh Chand. 
1936 R.D. 373. 

-S. 44 — Applicability — Co-sharer—Joint 

khewat khata— Tenant admitted by some — Eject¬ 
ment suit by others — Competency. 

A suit for ejectment as trespasser and for 
damage under S. 44 of the Agra Tenancy Act is 
not maintainable at the instance of one co-sharer 
in a joint khewat khata as against a tenant 
admitted to occupation by another co-sharer. 
Such a suit is barred under S. 266 (1) of the Act. 
The landholder in such a case is the whole pro¬ 
prietary body and the tenant admitted by one co- 
sharer is not the tenant of the whole proprietary 
b u °dy. Since the right to eject is also vested in 
the whole proprietary body as a body, the dis¬ 
satisfied co-sharer or co-sharers cannot by them- 
selves sue to eject him. There is no remedy in 
the Revenue Courts at all. The remedy of the 
dissatisfied co-sharers is to bring a suit in the 
Civil Court to have the lease set aside. ( Drake 
Brockman, S.M. and Knox, J.M.) Seelo v. Kurya 
Singh. 1936 R.D. 114. 


-- S. 44 — Applicability—Co sharer in posse 

siott and cultivating land without objection , 
other co-sharers—Suit to eject as trespasser 
Maintainability 

Where a co sharer takes possession of land ai 
remains in peaceful possession for a number « 
years, cultivating the same without any objectii 
by the lambardar or the general body of c 
sharers, it has to be inferred that he occupies ai 
cultivates it with the consent of the coparcenai 
body or of the lambardar. He is not a trespass, 
or a person occupying the land in contraventic 
of the Act within the meaning of S. 44 of Agi 

c nC tT^ C *’ an ^ cann °t h e ejected as such und. 

44. He can of course be made to account i 
the other co-sharers for the rental of the lan 
J ) Bal Singh t/. Nawab Singh. Vi 
I.C. 795=1937 A.L J 707=1937 R D 407—19' 
A.W.R. 816=A.I.R 1937 All. 688 4U/ ~ 19 ' 

— 7 44 — Applicability — Co-widows—Rema 

rtage of on death of other co-widow—Suit l 
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zamindar against remarried widow for ejectment 
— Maintainability. 

Where one of two co-widows left by a deceased 
tenant remarries, the occupancy tenancy con¬ 
tinues to subsist so long as the other co-widow 
who has not remarried is alive, notwithstanding 
the remarriage of one of them. On the death of' 
the co-widow who has not remarried, the 
zamindar is entitled to assert his rights by 
treating the re-married widow as a trespasser on 
the ground of her remarriage which comes to his 
notice. ( Darling, S. M.) Bundi Begam v. 
Mustafa Husain Khan. 1937 A.W.R. 871 = 
1937 R.D 413. 

-S. 44 — Applicability — Disappearance of 

tenant in-chief—Payment of tenant-in-chief rent 
by sub-tenant—No new contract of tenancy — Sub¬ 
tenants if can be ejected as trespassers. 

Where the occupancy tenant disappeared from 
the village and his sub-tenants continued to pay 
the zamindar the tenant-in-chief rent, but with 
whom the zamindar did not enter into any new 
tenanev. 


Held, that the sub-tenants are trespassers and 
could be ejected. ( Darling . S M. and Bomford, 
J.M.) Kanhai Lal v. Nokhey. 1937 A.W.R. 
1096=1937 R D. 558. 

- S. 44— Applicability—Ejectment of one co¬ 
sharer by another, as a trespasser—If possible — 
Proper remedy—Suit under S. 44— Duty of 
plaintiff to prove title. 

One co-sharer cannot get rid of another co¬ 
sharer by suing for his ejectment as a trespasser. 
In a case where a co-sharer has taken possession 
of land and has been permitted to cultivate it for 
a number of years, the obvious inference is that 
he has been in occupation with the consent of the 
coparcenary body. As such the remedy of the 
other co-sharers is to sue him for profits. As a 
suit under S. 44 of the Agra Tenancy Act can 
only be brought by the landholder, where the 
plaintiffs in a suit under that section claim to be 
the sole sirdars of the plot in question, it is 
incumbent on them to establish their claim to the 
hilt. {Darling, S.M ) Nirmal v. Sagwa. 1939 
A.W.R. (B.R.) 16=1940 R.D. 44. 


- S. 44 — Applicability—Grove land ceasing to 

be such and being assessed to revenue —Lease of 
—Suit by landlord to eject lessee on ground that 
latter ts only lessee of produce of trees and is 
cultivating—If lies. 

When land with trees on it is let out for culti¬ 
vation after the land has ceased to be a grove and 
after it has been assessed to revenue, the lessor 
is not competent to sue the tenant under S. 44 of 
the Agra Tenancy Act, alleging that he leased 
the produce of the trees and that the lessee has 
started cultivation. {Knox, J.M.) Karamat Ali 
v. Mangc o Lal. 1936 R.D. 486 (2). 

-S. 44 — Applicability—Joint holding—One 

tenant getting share divided by suit under S. 37 — 
Others keeping him out of Possession and not 
giving him physical Possession—Liability to be 
sued in ejectment as trespassers. 

If a tenant in a joint holding gets his share 
divided off by means of a suit under S. 37 of the 
Agra Tenancy Act, the other tenants are no 
longer the co-tenants of that tenant. If these 
other tenants do not allow the tenant getting his 
share divided to take physical possession of his 
share, but flout the orders of the Revenue Court 
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by keeping him out of possession, they are tres¬ 
passers pure and simple and can be ejected as 
such. (Bom ford , J. M.) Chittar v. Jhunva. 
1938 R D. 110=1938 A W.R. (B R.) 50. 

_.S. 4 A — Applicability—Joint mahal—Waste 


land — Co-sharer taking into separate possession 
and cultivating without consent of other co-sharers 

_ If liable to ejectment as trespasser. 

Where land in a joint mahal is waste, and there 
is no competition among the co-sharers for the 
same, a co-sharer is entitled to bring it under 
cultivation without reference to the lambardar or 
other co-sharers. A co-sharer so taking the 
waste land into his separate possession and culti¬ 
vating is not liable to ejectment under S. 44 of 
the Agra Tenancy Act at the instance of the 
lambardar. (Drake Brockman, S.M. and Knox, 

J M.) Ram Sarup v. Munna Lal. 1936 R.D. 

561. 

_S. 44 —Applicability — Mortgage of sir land 

_ Mortgagor retaining possession and becoming 

ex proprietary tenant—Sale of equity of redemp¬ 
tion—Vendee failing to pay mortgage-debt — 

Ejectment. . 

The proprietor of a plot of sir land mortgaged 
it to another, but remained in cultivating occupa¬ 
tion of the land and paid rent therefor to the 
mortgagee. He was declared an ex-proprietary 
tenant of the lands, but subsequently sold his 
equity of redemption to two persons who entered 
into possession. The mortgagee sued on his 
mortgage impleading the vendees, got a decree, 
brought the land to sale in execution and pur¬ 
chased it himself at the auction-sale. The ven¬ 
dees did not pay the mortgage-debt and the 
mortgagee purchaser sued to eject them under 
S. 44, Agra Tenancy Act. 

Held , the vendees, by substituting themselves 
for their vendor in occupation of the land became 
khudkasht holders of the land vice the ex-pro¬ 
prietary tenant, were liable to ejectment under 
S. 44, as persons taking possession without the 
consent of the landholder. (Drake Brockman, S. 
M. and Knox, J.M.) Asharpi v. Sri Ram. 1936 
R.D.126. 

--S. 44— Applicability—Mortgagee from 

tenant retaining possession after tenant's death — 
Liability to ejectment—Mortgagee recorded as 
sub tenant, but not properly admitted to tenancy. 

A mortgagee from an occupancy tenant who 
holds and retains possession after the tenant 
mortgagor’s death, but who fails to prove any 
definite or proper admission to tenancy by the 
landlord, is not a person holding the land "in 
accordance with the provisions of the Agra 
Tenancy Act", and is therefore liable to ejectment 
as a trespasser, notwithstanding that he is record¬ 
ed as a sub-tenent. (Drake Brockman, S M. and 
Knox, J.M ) Soorajpal Singh v. Munshi Lal. 
1936 R.D. 225. 

-S.. 44 —Applicability — Mortgagor leasing 

mortgaged property to wife at low rent on eve of 
mortgage suit — Intention to decrease value of 
property to purchaser—Purchase by mortgagee in 
sale in execution of mortgage decree — Right to 
eject lessee. 

Where a mortgagor who is unable to pay the 
mortgage money due by him and who is confront¬ 
ed with a suit, executes within a few days of a 
suit being actually instituted on the basis of the 
'mortgage, a lease of his land in favour df his 
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wife, a pardanashin lady, for a definitely and 
consciously inadequate rent, with the intention of 
decreasing the value of the property for his suc- 
cessor-in-mterest and the lessee does not cultivate 
the land, there are grounds for suspecting that the 
mortgagor wishes to retain possession of the land 
control over which will pass to the mortgagee or 
another as a result of the impending suit. When 
further there i$ evidence to show that the land is 
subsequently sub-let for nearly double the rent 
fixed in the lease to the wife, the lease has to be 
regarded as fraudulent. The mortgagee who 
subsequently purchases the land in execution of 
the decree in his suit is entitled to sue to eject the 
lessee, wife of the mortgagor, under the provi¬ 
sions of S. 44 of the Agra Tenancy Act, ( Drake 
Brockman, S.M. and Knox, J.M ) Ram Narain 
v. Gokul Chand. 1936 R.D. 182. 

-S. 44— Applicability—Ouster of recorded 

tenant by persons claiming to exclude former 
under family partition — Remedy of recorded 
tenant—Suit under S. 44— If lies. 

Where a recorded tenant has been ousted from 
a plot by persons claiming to be tenants and 
claiming to hold possession of the plot in virtue 
of a family partition to the exclusion of the re¬ 
corded tenant, such claim being supported by the 
landlord, the remedy of the ousted recorded 
tenant is to bring a suit under S 99 of the Agra 
Tenancy Act against the landlord and the rival 
claimants in possession of the plot. A suit under 
S. 44 is not maintainable. ( Drake Brockman, S. 
M. and Knox, J.M.) Ram Lal v. Dharmi. 1936 
R.D 33. 

-S. 44— Applicability—Person paying 

nazarana and allowed to plant grove—If trespasser 
— Ejectment. 

VVhere a zamindar accepts a nazarana from a 
person and grants him a field to plant a grove, 
the zamindar is not competent to eject that person 
as a trespasser under S. 44 of the Agra Tenancy 
Act such a person cannot be held to be a tres¬ 
passer. (Knox, J.M.) Jai Devi Kuer v. Tota 
Ram. 1936 R.D. 234 (1). 

-S. 44 —Applicability —Purchaser of land 

from widow proprietor having life-estate — Plant¬ 
ing of grove by purchaser—Sale set aside by Civil 
Court after death of widow at instance of rever¬ 
sioners—Purchaser—If trespasser liable to eject¬ 
ment — Groves—If pass. 

When a purchaser of proprietary rights in land 
from a widow having a life-estate develops groves 
on the land, and after the death of the widow the 
reversioners get the sale set aside by a Civil 
Court, the reversioners are entitled to eject the 
purchaser as a trespasser. The trees planted by 
the purchaser are an improvement and pass to the 
reversioners along with the land. The purchaser 
is not a groveholder in the sense of the law; nor 
is he a proprietor. ( Drake Brockman, S. M.) 
Sum Ch*ran v. Suraj Prasad. 1936 R.D. 345. 

— 7— S. 44— Applicability—Rent decree ogainst 
privileged tenant—Execution under S. 79— Tenant 
continuing in possession and allowing proceedings 
to go by default—Position of—Liability to 
ejectment. 

^ landholder obtained decrees for arrears of 
rent against certain tenants who were holding sir 
land at a privileged rent and attacked them in 
execution under S 79 of the Agra Tenancy Act 
by way of ejectment and obtained formal posses- 
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sion. The tenants allowed the proceedings in 
ejectment to go against them by default, but 
retained possession as if nothing had happened. 
They were since recorded as non-occupancy 
tenants bila tasfia lagan. 

Held, that the tenants could not remain sir- 
holders still, but that they were nothing but 
trespassers and liable to ejectment under S.44of 
the Act. ( Drake Brockman, S. M. and Knox, 
J. M.) Gatsaram Narayanji v. Jagat Singh. 
1936 R.D. 180. 

-S. 44— Applicability—Tenant admitted by 

agent of collecting co-sharer of pattidari mahal— 
Liability to ejectment. 

Where a co-sharer in a pattidari mahal is, by 
arrangement amongst the co-sharers, recognised 
as collecting co-sharer of the Patti and as such 
entitled to do all acts which the landholder or the 
landlord can do, and that co-sharer executes a 
mukhtarnama in favour of an agent giving him 
wide powers to act on behalf of his principal, and 
the agent misuses and utilises those powers to 
admit to tenancy his own relations at inadequate 
rents, the landholder has the option either to 
accept those persons as tenants and get the 
contracts set aside in the Civil Court and then 
sue for fixation of proper rent, or to eject them 
as persons holding without the consent of the 
landholder under S. 44 of the Agra Tenancy Act. 
{Drake Brockman, S. M.) Bhui* Singh v. Debi 
SingH. 1936 R.D. 295. 

-S. 44— Applicability—Usufructuary mort¬ 
gage — Subsequent theka by mortgagee to mort¬ 
gagor—Admission of tenants by latter— Cancella¬ 
tion of theka and mortgagee standing out as 
landholder—Right to eject tenants admitted by 
mortgagor—Such tenants, if grove-holders — 
Liability to ejectment—Mortgagee accepting some 
tenants admitted by mortgagor—If estopped from 
ejecting others. 

Plaintiff who took a usufructuary mortgage of 
the suit property executed the next day a theka 
of the property in favour of the mortgagor. The 
latter as thekadar admitted tenants, collected 
rents and so forth as a thekadar could do. The 
thekadar having failed to abide by the terms of 
the theka, plaintiff cancelled the theka and ejected 
the mortgagor thekadar and stood forth as the 
landholder of the property. He accepted certain 
tenants admitted by the mortgagor and sued to 
eject the others under S. 44 of the Agra 
Tenancy Act. There was no evidence that he 
authorised the mortgagor, in the manner enjoined 
t>y law to act as his agent or give up his rights to 
i°. a " y arrangement purporting to be made 
° r? m eha * the mortgagor. 

Held, ( 1 ) that the tenants admitted by the 
mortgagor were holding without the consent of 
the landholder who was the plaintiff, and 

Art • m e tl! a K e u to e i eclme nt under S. 44 of the 
Unit' o ♦ t , thcy wcrc not grove-holders, as the 
lird ^ S A n0t e / °l granted to them by the land- 
i d mere,y because they had planted a few 
thrv S h th ? y we r e , not exempt from ejectment when 
fe?i? d r n 0 :i5 h i ob ? ln occupation; and (3) 
jjr Lmt / aCt t ,at th t p i amt * ff accepted admission 
° £ C ? antS ™ de by L thc mortgagor did not 

fr ° m ejechng the others whose admis¬ 
sion he was not prepared to accept. (Drake 
Brockman, S. M. and Knox, J. M.) Krishna 
Sahai v. Kunwar Sen. 1936 R.D. 339 


AGRA TENANCY ACT (1926), S. 44. 

- S. 44—Applicability—Sub-lease by widow 

of occupancy tenant—Suit by landlord to eject 
sub-tenant—Competency. See Agra Tenancy 
Act, S. 32 (1) and (3). 1936 R.D. 496. 

-S. 44— Auction purchase of mortgagee's 

right —Dakhal dehani beyond time—Mortgagee in 
possession—If can be used as trespasser. 

Where a person purchases another’s mort¬ 
gagee rights at a public auction but takes dakhal 
dehani beyond the time allowed, it has not the 
effect of bringing about the actual dispossession 
of the original mortgagee. Hence the auction 
purchaser cannot sue the mortgagee as trespas¬ 
ser as there has been no dispossession. {Mehta, 
S.M.) Jaidiri Singh v. Bajrang Singh. 1940 
A.W.R. (B.R.) 60=1940 R.D. 164. 

-S. 44— Ejectment—Allegation that defen¬ 
dant's mother was not legally married to late 
occupancy tenant — Onus. 

ln a suit for ejectment of the defendant on the 
ground that his mother was not properly married 
to his father, i.e., the late occupancy tenant, when 
it is not disputed that his father and mother had 
lived together as husband and wife for about 18 
or 20 years, the burden of proving that there was 
no valid or proper marriage is on the plaintiff- 
landlord. (Knox, J. M.) Parmeshwari Narain 
Chadda v. Magan. 1936 R.D. 110 (1). 

-S. 44— Ejectment— Cause of action—Sale of 

occupancy holding— Starting point — Damages — 

! Measure of. 

The mere execution of a deed of sale of an 
occupancy holding does not give rise to a cause 
of action to eject the vendee ; it only arises on the 
actual transfer to the vendee. A claim to be in 
possession from a date prior to that mentioned in 
the papers, has to be proved by the vendee. As 
regards damages it must be remembered that a 
j trespasser is not entitled to any remission. {Dar¬ 
ling, S. M. and Romford, J.M .) Naraini Prasad 
Singh v. Makund. 1938 R.D. 455=1938 A.W.R. 
(B.R.) 323. 

- S. 44— Ejectment — Coparceners—One of 

them when can eject trespasser. 

Where one of the coparceners by virtue of a 
mutual agreement among themselves, collects the 
rent of a particular land, he is the landholder 
thereof and as such he can eject anybody taking 
possession as trespasser under S. 44 of the Agra 
Tenancy Act. {Mehta, J. M.) Qudrat Ali v. 
Muneshwar Tewari. 1939 A.W.R. (B.R.) 118 
(1) = 1939 R.D. 439=1939 A.L.J. (Supp.) 90. 


~ S- 44 —Ejectment —Co-sharer taking posses¬ 
sion on the death of tenant of occupancy holding 
hetrless Suit against, by lambardar for eject¬ 
ment. 

A tenant of an occupancy holding died heirless. 
A co-sharer in the kbewat to which the holding 
belonged, took possession of the holding, without 
the consent of the lambardar. The lambardar 
brought a suit to eject him as a trespasser. 

Held, the lambardar is a landholder and is at 
liberty to eject the co-sharer defendant. The 
accident that the defendant is a co-sharer cannot 
protect him. ( Darling, S. M.) Marey v. NiadaR 
Singh. 1937 R.D. 524. 

-S . 44— Ejectment— Grant of pattas by mort¬ 
gagor in possession —Subsequent purchase by. 
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creditor—Plea of fraudulent transfer — Test — 
Status of tenants. 

Where a mortgagor in possession grants pattas 
which purport to create occupancy rights but 
which do not conform to the requirements as laid 
down in S. 17 (1) ( b ) and (5) and the creditor 
purchases the property subsequently and seeks to 
eject the tenants on the ground of the lease being 
fraudulent, it is the conduct of the parties that 
would primarily go to decide the issue whether 
the document confers a statutory right or not. 
Whether it is an act in the ordinary course of 
zamindari management or one of a fraudulent 
nature and void under S. 53, T. P. Act, depends 
on the circumstances attending on the transaction. 
Where the nazarana was not excessive and the 
interval between the patta and sale was fairly 
long, the patta mnst be taken to have been granted 
in the ordinary course of management of zamin¬ 
dari property and the tenants could not be treated 
as trespassers. (Mehta, S. M.) Sunder Lai. v. 
Sukdeo. 1939 A.W.R. (B.R.) 31 = 1940 R.D 45. 

’S. 44— Lease by co-sharer, fending partition 
proceedings—Leased plots falling to share of 
another co-sharer—Lessee, if can be ejected as 
trespasser. 

Where partition proceedings were pending, a co¬ 
sharer leases certain plots at a time when the 
proceedings were practically coming to an end 
and the co-sharer should have been in a position 
to know that the particular plots would fall to 
« » * ■ . co-sharer, the lessee of such 

plots is only in the position of a trespasser and 

cannot resist ejectment at the hands of the co- 

sharer to whose share the plots ultimately fall 
on partition. (Darling. S.M. and Bomford, J.M.) 
Mool Chand v. Jitendra Prasad. 1938 R.D. 
346=1938 A.W.R. (BR ) 192. 

-*5. 44 —Lease by mortgagee — Lessee, when 

protected from ejectment. 

When a lease by a mortgagee is found to be 
neither fraudulent, collusive or unreasonable, the 
Court must hold that the admission of the lessee 
is not fraudulent and as such he cannot be ejected 
as a trespasser and must be accepted as a tenant 
by the mortgagor or his transferee after redemp- 

S.M.) Ghasita v. Aman Stngh 
1939 R.D. 278=1939 A.W.R. (B.R.) 255. 

S 44 Liability to ejectment—Absence of 
any contract of tenancy—Plaintiff sole proprietor 

°wu ewat 0 Wll f ll . the P lots in dispute belong. 

I,* ^ e , r f the plaintiff is the sole proprietor of the 

Wh^ h ' ch , the P lots . ,n suit . belong and of 
i the defendant a neighbouring zamindar is 

lb^ * * * * S r eS ^° n an< ?. t £f re ,s no contract of tenancy, 
de /£ nd ?. nt ,s hah!e to ejectment as a trespas- 
^ lin U^.M. and Mehta, J.M ) Ganga 

==1939^a!w.R V (B , R W ) A 58 INGH ' 1938 R D * 937 
- -S.44 —Liability to ejectment—Acceptance of 

Estoppel re>it ~ 0ccuf,atlon f° r over years— 

Where enhanced rent is being taken from some 
persons treating them as tenants and where those 
persons have been in occupation for over 12 years, 
though it be under a void compromise, they 
cannot be treated as trespassers and ejected, for 
the zamindar is estopped by his own conduct. 
(Darling, S.M. and Mehta, J.M.') Komil v 
Jagk.shwar Prasad. 1938 R.D. 940=1939 A.W 
R. (B.R.) 50 (2). 


--S. 44— Liability to ejectment—Person not 

a grove-holder planting trees without permission. 

Land may be a grove, without the owner of the 
trees being a grove-holder. If such person plants 
without permission, he remains a trespasser on 
the land and he can be ejected therefrom under 
S. 44 of the Tenancy Act. ( Darling , S.M. and 
Bomford, J.M.) Ram Narain Rai v. Ram Ran 
Bijai Prasad Singh. 1938 R.D. 545=1938 A. 
W.R. (B.R.) 247. 

-S. 44— Limitation—Suit to get rid of per¬ 
son staying on against consent of recorded tenant. 

Where the ejectment is not by the zamindar, 
then the tenant has 12 years to get rid of a per¬ 
son who is staying on against the consent of the 
recorded tenant. (Mehta, S.M.) Puttoo Lal v. 
Sardas Singh. 1940 A.W.R. (B.R.) 63=1940 
R.D. 211. 

- S. 44— No contract of tenancy proved be¬ 
tween zamindar and sub-tenant—Liability of sub¬ 
tenant to be ejected as trespasser. 

Where the zamindar has been recognising the 
recorded tenant as the occupancy tenant of the 
holding although the rent was paid by the sub¬ 
tenant, and there is no adequate evidence to estab¬ 
lish a new contract of tenancy between the zamin¬ 
dar and the sub-tenant, the latter is liable to be 
ejected as a trespasser, even though the patwari 
had struck out the name of the recorded occu¬ 
pancy tenant on the ground that he was no longer 
the cultivator of the plot, and had entered’ the 
name of the sub-tenant as the tenant-in-chief. 
(Darling, S.M. and Bomford, J.M.) Shib Saran 
Sahai v. AzmatUllah Khan. 1937 R.D. 149. 

-—S. 44— Person holding land in khudkasht at 

the time of partition, and not admitted as a tenant 
—Suit for his ejectment as trespasser — Limita¬ 
tion, when begins to run. 

The limitation for a suit for ejectment as tres¬ 
passer, of a person who was holding land in 
khudkasht at the time of partition and who was 
not admitted as a tenant, begins to run not from 
the date of confirmation of partition but from 
the date from which the partition was to take 
effect. (Darling, S.M. and Bomford, J.M.) 
Badri Nath Tewari v. Kashi Prasad Singh 
1937 R.D. 140. 

-S. 44— Person settled on land by thekadar 

after expiry of theka— Status of—Right of land¬ 
lord to eject. 

A person settled on the land by a thekadar after 
the expiry of the period of his theka has no right 
to be treated as a tenant and can be ejected by the 
landlord under S. 44 of the Agra Tenancy Act. 
(Drake Brockman, S.M. and Knox, J.M.) Ram 
Piyari v. Ram Bharose. 1936 R.D. 229. 

--S. 44— Re-admission—Written consent to — 

Receipt for rent, for period of time subsequent to 
the alleged re-admission—If enough to prove 
luritten consent for re-admission. 

Where in a suit for ejectment filed under S. 44 
of the Agra Tenancy Act, brought on a plea that 
there had been no written consent to re-admis¬ 
sion as required by S. 95 of the Act, the defen¬ 
dant filed a receipt for arrears of rent and also 

a document according to which the tenant was 

paid a particular sum on account of the sale of 
a tree to the servant of the plaintiff, both having 
reference to a period of time three years subse¬ 
quent to the alleged re-admission, it was held 
that they were no proof of a written consent to 
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re-admission. (Harper, J.M.) Jukhu Ram v. 
Lal Mahadeo Prasad Singh. 1940 R.D. 195= 
1940 A.W.R. (B.R.) 70. 

——S. 44—Sir holder — Order of ejectment — 
Persistence in trespass — Damages—Measure of. 

If sir holders persist in trespass after an 
order of ejectment against them, damages may be 
awarded as against themat full rental permissible. 

(Drake Brockman, S.M. and Knox, J.M ) Gatsa- 
ram Narayanji v. Jagat Sinch. 1936 R.D. 180. 

- S. 44 —Ejectment suit by one co sharer — 

Maintainability. 

Ordinarily a suit for the ejectment of a tres¬ 
passer can only be brought by the whole copar¬ 
cenary body. Where, however, in a suit by the 
plaintiff for the ejectment of the defendant as a 
trespasser, the defendant claimed full occupancy 
rights from the plaintiff’s immediate predeces- 1 
sor-in-interest and thus recognised the plaintiff as 
the landholder even to the extent of the confer¬ 
ment of occupancy rights, and when he found it 
impossible to maintain this claim applied for an 
amendment of his pleadings to the effect that the 
plaintiff was not entitled to sue alone as there 
were other co-sharers in the joint khewat. 

Held, that the defendant could not amend his 
pleas and that the plaintiff was entitled to a 
decree. (Darling, S.M.) Kishori Lal v. Kashi 
Ram. 1937 R.D. 255. 


- -S. 44— Ejectment—Suit by a co-sharer 

lambardar—Applicability by the other co-sharer 
to be made a party—Dismissal of suit, in spite of 

—Propriety. 

Where a suit for ejectment under S. 44 of the 
Tenancy Act is filed by one of the co-sharers 
lambardar and where the other co-sharer applies 
to be made a party, it is not proper to dismiss the 
suit on the ground that the plaintiff could not sue 
alone The proper course is to add the other co- 
sharer and proceed with the suit. (Darling, S.M. 

J.M.) RAM DAYAB V. BuDH SlNGH. 

1938 A W.R. (B.R.) 175=1938 R.D. 323. 

. ... S. 44—- Ejectment of trespasser — Joint 
holatng —iui/ by single co sharer — Competency. 

The test to determine whether one of several 
proprietors in a joint mahal can by himself sue to 
eject a trespasser under S.44 of the Agra Tenancy 
Act is whether the rent in respect of the land in 
suit is payable to the plaintiff alone. Where the 
rent is not payable to the plaintiff alone, the latter 
cannot be allowed to get rid of the trespasser 
?? ainS L wls hes and without the assistance of 
the other co-sharers. The fact that the defen- 
oant was let in by the plaintiff alone cannot give 

f/w) C D gh V a onee i eclin 8 the defendant. 

a Jt* Brockman, S.M. and Knox. J.M.) Maha- 
deo Sin gh v. Kulwanta. 1936 R.D. 187. 

/)/ m r/« ***—Ejectment of trespasser—Suit by one 
co-sharers — Maintainability. 

• «^°; !i CV i raI t c .°~ sharcrs in a joint khewat 
is not entitled to bring a suit for the ejectment of 

f re , spasscr - The r *ght to eject is vested in the 
whole coparcenary body, and if the otherco- 

T° U d u n0t agree to the ejectment, an 
^ Ual c °-sharer must seek his remedy in the 
Civil Courts. (Darling. S.M. and Bomford, J.M.) 
Bakh tawa r v. Shankar Singh. 1937 R.D. 265 

—--S 44 Ejectment under S. 79 and obtaining 

hi °j Rest oration to Possession in respect 

of another decree—Status of tenant. 


AGRA TENANCY ACT (1926), S.44. 

Where a tenant has been once legally ejected 
under S. 79 of the Tenancy Act and the landlord 
has obtained possession, though thereafter lie 
might have been formally restored to possession 
when he paid up the arrears when execution was 
taken in respect of another rent decree, yet the 
ejectment as the result of the rent decree is 
binding on the tenant and he is only a trespasser 
in the holding. (Marsh, S.M) Nanhev v. 
Mahomed Unus Ahmad. 1939 A.W.R. (B.R.) 
182 (2) = 1939 R.D. 417 = 1939 A.L.J. (Supp.) 
92. 

-S 44—Ejectment of licensee—Suit under 

S.44, when proper remedy—Such suit, if can be 
converted into one under S. 86. See Agra 
Tenancy Act, Ss 86 and 44—Ejectment of 
Licensee. 1939 R.D. 533. 

-S. 44 —Lambardar—Poiver to eject co- 

sharer taking possession of abandoned holding 
without his consent. 

A lambardar can eject a co-sharer who without 
his consent takes possession of land vacated by a 
tenant, or a holding abandoned. (Darling, S.M. 
and Bomford, J.M.) Bijai Bahadur v. Chiranji. 
1938 R.D. 379=1938 A.L.J. (Supp.) 37=1938 A. 
W.R. (B.R.) 218. 

— -S. 44 -L imitation — Burden of proof of suit 

being in time. 

In a suit under S. 44 of the Agra Tenancy Act, 
it is for the plaintiff to prove that his suit is 
brought within limitation when it appears that the 
defendant has held for over 12 years by the time 
the suit is brought. (Darling, S.M. and Bomford, 
J.M.) Aminuddin v. Zahir Hasan Khan. 1938 
R.D. 190 (1) = 1938 A.W.R. (B.R.) 119. 

-S. 44— Limitation—Starting point — Know¬ 
ledge, possession of defendant—If means personal 
knowledge of Zamindar. 

In the case of large estates the knowledge of 
possession of the defendant required for the 
period of limitation for a suit under S. 44 of the 
Agra Tenancy Act cannot be taken as the know¬ 
ledge of the landlord personally. The period of 
limitation must be reckoned from the date of 
knowledge by the estate. (Darling, S.M. and 
Bomford, J.M.) Rf.nuka Rai v. Shyam Dutt 
Rai. 1938 R.D. 133=:1938 A.W.R. (B.R.) 81. 

S.44— Limitation—Partition of sir land — 
Holder of divided plot—Suit for ejectment of 
trespasser-—Defendant in possession as mortgagee 
-—Limitation—Starting point — Plaintiff's know¬ 
ledge of mortgage right prior to confirmation of 
partition—Effect. 

A suit to eject the defendants from a field 
which the plaintiff has received in partition as 
ms share of the joint sir on the ground that the 
defendants were holding as trespassers without 
the plaintiff’s consent has to be brought within 12 
years from the date when the partition was con- 
firmed. It is only from that date that the plain- 
becomes entitled to sue, and the fact that the 
defendant is a mortgagee in possession and that 
the plaintiff knew that the defendant was a mort- 
gagee before that date cannot affect the period of 
limitation for the suit under S. 44 of the Agra 
Tenancy Act. ( Bomford, J.M.) Sachitanand 
Pandey v. Shiva Saran Rai. 1938 R.D. 125= 
1938 A.W.R. (B.R.) 70. 

— -S 44— Limitation — Starting point — Lease by 

Hindu widow with life-interest—Ejectment suit 
by reversioner—Starting point of limitation. 
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In the case of a lease given by a Hindu widow 
holding a life-interest, it is not open to a rever¬ 
sioner of her husband to attack the lease so long 
as the lessor-widow is alive; and the limitation of 
twelve years for a suit by the reversioner to 
eject the lessee under S. 44 of the Agra Tenancy 
Act commences to run only from the date of 
death of the widow and not before that date. 
( Darling, S.M) Pitam Singh v. Liladhar 
Singh. 1938 R.D. 181=1938 A.L.J. (Supp.) 8= 
1938 A.W.R. (B.R.) 98. 

-S. 44— Limitation — Suit to eject widow on 

ground of remarriage—Starting point of limita¬ 
tion—Date of remarriage or date of knowledge of 
landholder. 

In a suit to eject as trespasser a widow tenant 
who has remarried the period of limitation runs 
from the date on which the plaintiff-landholder 
obtains knowledge of the remarriage. ( Darling , 
S.M. and Bomford , J.M.) Mt. Tetra v. Zahid 
Ali. 1938 R.D. 130=1938 A.W.R. (B.R.) 2. 

-S. 44— Limitation-Allotment at a partition 

—If opens a fresh period. 

The allotment of a plot to the patti of a plain¬ 
tiff at a recent partition, cannot have the effect of 
opening out a fresh period of limitation, for the 
purpose of ejecting as a trespasser, a person in 
possession of the plot long prior to the partition. 
(Darling , S.M. and Mehta, J Al.) Man Singh v. 
Malkhan. 1938 R.D. 872=1938 A.W.R. (B.R.) 
418=1939 A.L.J. (Supp.) 29. 


-"S. 44 —Purchaser's right— Purchaser of 

proprietary share—Demarcation of vendor s sir 
land and fixing of separate rent — Rights of 
vendee , on ejectment of ex-proprietary tenant. 

Where a vendee of proprietary share has the 
sir land of the vendor demarcated and rent fixed 
on the same, and subsequently ejects the ex-pro¬ 
prietary tenant for failure to pay the rent, the 
vendee becomes the landholder of that ex-pro¬ 
prietary holding : thereafter as the landholder, he 
is entitled to sue for the ejectment of the tres¬ 
passers. ( Darling . S.M.) Ramphool v. Kundan 
Lal. 1938 R.D. 601=1938 A.W R. (B.R.) 299= 
1938 A.L.J. (Supp.) 117. 


—-S. 44— Father transferring his sir land 

his sons—Latter cultivating it as their khudkha 
—Transfer declared by Civil Court as fraudule 
and land sold at auction sale—Purchaser's right 
eject the sons as trespassers. 

The plaintiff sued under S. 44 of the Agi 
Tenancy Act for the ejectment of the sons of 01 
X, whose share he had bought at an auction-sal 
1 his share had been previously transferred by 
to his sonsbut that former transfer had been dec 

?i 5 ed i?- y t * ie f ivi ! P ourt to have been fraudulci 
the object of which was to defraud creditoi 
Since the execution of the earlier deed by X 
favour of his sons, the latter had been entered 
zk ha taunt as being in possession of the 
father s sir as their khudkasht. 

i H I ld - I hat t! J c sons of X who were holding tl 
land without the consent of the plaintiff who w 

the new proprietor, were undoubtedly liable 

? S ^l re ^ passers * S.M. a\ 

1937 R D 2« ) (2 I ) AKHTAWAR V% Shankar Sinc 


S. 44 —Transferee from Hindu widow of 
fixed rate tenant—Status and rights of—Landlord, 
tf can challenge transfer. 


AGRA TENANCY ACT (1926), S. 44. 

Where a Hindu widow of a fixed rate tenancy 
transfers it without legal necessity, the proprietor 
of the parent holding out of which the tenancy 
was carved out as a subordinate tenure, would be 
in a position to challenge the transfer. Where 
the transferor dies without leaving heirs, the 
tenancy reverts to the landholder and the trans¬ 
feree without legal necessity cannot enjoy the 
position higher than that of a trespasser. ( Mehta , 
S.M.) Ganga v. Rajdeo. 1940 R.D. 18=1946 
A.W R. (B.R.) 18. 

-S. 44— Mortgage — Defendant in possession 

as mortgagee—Mortgage executed by plaintiff's 
mother during his minority — Defendant, if can be 
ejected. 

Where the defendant is in possession in virtue 
of a mortgage executed by the plaintiff’s mother 
during his minority as his guardian and 
there is no doubt that the defendant did not enter 
into possession without the consent or knowledge 
of the landholder at the time, the defendant 
cannot be ejected in a suit under S. 44 of the 
Agra Tenancy Act until the money transactions 
between the parties have been settled, and that is 
a matter for the Civil Courts. ( Darling , S.M. and 
Bomford, J.M.) Bhacauti Singh v. Ram Nath 
Singh. 1937 R.D. 135. 

-S. 44— Mortgagor leasing mortgaged pro¬ 
perty pending mortgage suit—Mortgagee purchas¬ 
ing the property in execution of his decree—Suit 
by him for possession and mesne profits—Proper 
forum—Civil Court, if competent to grant decla¬ 
ration that lease is void— T. P. Act,S. 52. 

A mortgagee brought a suit on the footing of 
his mortgage, obtained a decree, and purchased 
the property mortgaged in execution. Prior to 
the auction sale, the mortgagor executed a theka 
whereby he leased the property in suit, and the 
lessee also obtained mutation in his favour. The 
mortgagee filed a suit against the mortgagor and 
the lessee for possession of the property and for 
mesne profits. The Subordinate Judge held that 
the plaintiff must have recourse to the Revenue 
Court for possession of property purchased by 
her and for the mesne profits due to her. He, 
however, granted a declaration in favour of the 
plaintiff that the lease was not binding upon her 
by virtue of S. 52 of the T. P. Act, having been 
executed during the pendency of the mortgage 
suit. On appeal, it was contended that the proper 
form to decide the validity of the lease in question 
was the Revenue Court which alone could grant 
possession and award mesne profits. 

Held, that the plaintiff must have recourse to the 
Revenue Court for possession of the property in 
suit and for mesne profits, but that the Civil Court 
could grant a declaration that the lease was void, 
as the general power which the Civil Courts have 
to give effect to the provisions of S. 52 of the 
T.P. Act could not be inferentially cut down 
because the Revenue Court in a suit for a decla¬ 
ration and mesne profits might have to record a 
decision as to whether the lease was invalid under 
S. 52 of the T. P. Act. ( Thom and Rachhpal 
Singh, JJ.) Abdul Mughni Khan v. Mst. 
Farkhunda Bibi. 164 I.C. 762=9 R.A. 204=1936 
A.L.J. 1256=1936 R.D. 303=1936 A.W.R. 717 
(2)=A.I.R. 1936 All. 661. 

-S. 44— Mortgage—Purchaser of equity of 

redemption taking possession of mortgaged land 
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from mortgagor's sub-tenants—If liable to be 
ejected as trespasser. 

While a mortgagor may retain proprietary 
rights as against his co-sharers in an undivided 
mahal, he cannot retain any proprietary right in 
the share which he has transferred by mortgage. 
Until the mortgage is redeemed, the mortgagor 
is not a proprietor, though he may be recorded 
in the khewat, and he has no right to take into his 
cultivation any portion of the mortgaged land. 
A purchaser of the equity of redemption cannot 
have more right than his vendor, and if therefore, 
the sub-tenant in sir of the mortgagor surrender 
and hand over the fields to the purchaser, the 
mortgagee can sue to eject him as a trespasser 
on the ground that he has no right to take land 
in the patti mortgaged to the plaintiff without his 
consent. ( Darling, S.M. and Bomford, J.M.) 
Chintamani Singh v. Basawan Singh. 1937 

K.U. uO j ( 

--S.44 —Usufructuary mortgage o/khudkasht 
plot under old Act—Mortgagor simultaneously 
executing deed of relinquishment of ex-proprietary 
nght Effect—Mortgagor losing cultivating pos¬ 
session of plot—Right of his sons to revive ex- 
propnetary rights—Liability to ejectment. 

Where while the old Tenancy Act of 1901 was in 
lorce a person executed a usufructuary mortgage 
of his khudkasht plot and simultaneously on the 
same day executed a deed of relinquishment of all 
ex-proprietary rights,the surrender of ex-proprie- 

h/fL^ S WaSnull , an ^ V ? id havin S bee " made 

before their accrual. If the mortgagor, in whose 

W°r Ur .. eX ' Pr ° Pr ' etary • ights mi 8 h ' have accrued, 
lost cultivating possession of the plot, his sons 

hilZ s . ub f s , e< l uent| y come . to be recorded as holding 
btla tasfia cannot revive these ex-proprietarv 

(zfarLo"?^ n to ] )e 51 ected as trespassers. 
{Uarling S.M. and Bomford, J. M.) Bilasi ^ingh 

Ram Chander Singh. 1937 R.D 462 

44”“ Scope— Co-tenants — Division ni 

“! kina Passion of Pol 

Ag^aTe^ncVAa^^Urco-lL^^faloMi^ 

s?s a sion o h f e the he f r Ct> ‘ e ? ants who have taken po"? 
session or the former s portion of th* 

onh a A°r rma »! p f rtiti £ n o£ the holding under 
of the Act. whether the landholder h-L ir v,-?* i 

agreed to the division. His rights a i JS? n0t 
affected (Drake Brockman, S.M and Knox ^J 
KARTA n 1 L- U r fRA ° SlNGH 1W6 R.D. 525 * 

either t 0 o P sue‘ 0 a he .r P e r s 0 n Prie, °J ° f a ? ric “"ural land 
Civil Court or tn S fo , r , ejectment in the 
remedy provided bv 4 44 ot *i e s P ce< t'er 
and to file a suh for eie«mL| he Act 

bys t J; s ^til,ZiV~,fts ment - Fresh suii 

Sc » D .«—-8 
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O. 22, R. 9, C. P. Code, bars a subsequent suit by 
the successor in interest of the deceased plaintiff 
for the same relief and against the same defen¬ 
dant in respect of the same land. (Marsh, S M.) 
Murli Dhar v. Rachubir. 1939 R D. 476=1939 
A.W.R. (B.R.) 219. 

S. 44— Suit under—Claim as mortgagee 
made with reference to a wrong plot—Liability to 
ejectment , 

Where owing to a clerical mistake, the tenant 
in a suit for ejectment, pleads that he held one of 
the plots from the zamindar and the other as a 
mortgagee but gave the wrong numbers with 
reference to the plots, his ejectment from the field 
which he really held as a mortgagee cannot 
be upheld. ( Bomford , S.M. and Mehta, J.M.) 
Gur Dial v. Moti. 1939 R.D. 131 = 1939 A.W.R. 
(B.R.) 194. 

S. 44— Suit under—Defendants retaining 
land without consent of proprietor for over 12 
years—Liability to ejectment — Limitation. 

Persons who retain possession of land without 

the consent of the proprietor for 12 years, cannot 
be ejected by a suit under S. 44. When the defen¬ 
dants are shown in 1340 F., as non-occupancy 
tenants bila lagan with a period of 13 years, having 
been recorded as khudkasht holders of one year 
at settlement in 1326 F., and when soon after 
settlement, a partition takes place as a result of 
which the land of the said khudkasht holders fall 
into another mahal or patti, they become non-oc¬ 
cupancy tenants of it without fixation of rent pen¬ 
ding arrangements with the landholder. A suit to 
eject such persons under S. 44 more than 12 years 
after such partition is barred by limitation. 
(Drake Brockman, S.M. and Knox, J.M.) Fatima 
V. Sirajuddin. 1936 R.D. 35. 

——S. 44 —Suit under — Damages—Measure of 
-Discretion of Court—Limits. 

In a suit for trespass under S. 44 of the Agra 
Tenancy Act damages do not necessarily depend 
on the number of years during which the trespass 
has taken place. Damages are in the discretion of 
the Court. But they should not exceed four years 
annual rental calculated in the manner laid down 
m b. 44. (Drake Brockman, S.M and Knox, J.M.) 
Kartari v. Umrao Singh. 1936 R.D. 525. 

7 7 ”^* 44 Suit under—If barred by admissions 

in suit under S. 106 by the landholder. See Evi- 

?939R A dT’299 31 AN ° ACRA Tenancy Act ’ S 31 * 


44 Who can sue—Suit by some only of 
the co-parcenary body—Maintainability . 

An ejectment suit under S. 44 of the Tenancy 

i C iL 3 l ?j 0n ? be brought by the landholder and the 
andholder has been held to mean the whole co¬ 
parcenary body. So a suit by some only of the 
members is not maintainable. (Darling, S.M. and 

fnoo Z Mewa Ram v. Sukhey Singh. 

1938 A .W.R. (B.R.) 137=1938 R.D. 267. 

S. 44 —Suit under, by a zamir.dar, one of 
several co-sharers — Maintainability — Refusal of 
others to join—Remedy. 

A suit under S. 44 of the Tenancy Act can only 
be brought by the landholder and the landholder 
,S r if en ** re co-parcenary body. So one or more 
of the co-sharers only cannot bring a suit under 
If a plaintiff cannot induce his co-sharers 
to join in the suit, then his remedy lies by way of 
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partition under the Land Revenue Act. ( Darling, 
S.M. and Mehta. J.M ) Parbhoo v Chartar 
Sen. 1938 A.W.R. (B.R ) 321=1938 R.D. 789= 
1938 A.L.J. (Supp.) 110. 

—--S. 44— Suit under — Maintainability — Plain¬ 

tiff collecting rent and obtaining possession under 
S. 79 — Ejectment, if can be resisted. 

In a suit under S. 44 of the Agra Tenancy Act 
by a person who has been collecting rent of the 
plots in question for over 25 years and who had 
also obtained possession under S. 79 of the Act, 
ejectment cannot be resisted by the defendants on 
the ground that the plaintiff was only the mort¬ 
gagee of half the khewat and that until the half 
shares have been definitely demarcated by a 
regular partition through Revenue Courts the 
whole khewat must be presumed to be joint and 
that as such the suit is not maintainable under 
S. 44. {Marsh, S. M.) Bare Lall v. Umrao 
Singh. 1939 A.W.R. (B.R.) 93=1939 R.D. 397. 

-S. 44— Suit under—Plea in defence — Fai¬ 
lure to prove title set up—Plea of limitation, if 
available thereafter. 

In a suit under S. 44 of the Agra Tenancy Act, 
it is always open to a defendant to plead a title 
and on his failure to prove that, to plead limita¬ 
tion. {Harper, J. M.) Bijai Bahadur v. 
Chooraman. 1940 R. D. 192=1940 A.W.R. 
(B.R.) 69 (2). 

- -S. 44— Suit under — Pleadings — Contents. 

When a landlord brings a suit under S. 44 of 
the Agra Tenancy Act he must be certain of the 
position that he has to take. His pleading must 
contain a clear statement that the area has been 
settled with no one and that the person proceeded 
against has come in as a trespasser. He cannot 
plead that some one else is in possession and a 
third person has trespassed on the plot. In that 
case the trespass would be against the person who 
is in possession and as such the suit would have 
to be dismissed. {Darling, S.M. and Mehta, J.M.) 
Amarjit Singh v. Thagram. 1938 R.D. 836= 
1938 A.W.R. (B.R.) 432. 


-S. 44— Suit under—What are proper issuei 

In a suit under S. 44 of the Tenancy Act, th. 
proper issues to be framed are firstly as to th 
existence of the contract of tenancy, secondlj 
if the former issue is decided against the defen 
dant, whether they are liable to ejectment a 
trespassers and lastly, if the prior issue is decide* 
in favour of the plaintiff, to what damages is h( 
entitled? {Darling, S.M. and Bomford, J M. 
Hardan Singh v. Shid Karan. 1938 R.D. 34' 
=1938 A.W.R (B.R.) 224. 

- S. 44— Suit by recorded sir holders fo. 
ejectment of defendants as trespassers—Join 
mahal Existence of other co-sharers—Existence 
of sir rights—Materiality. 

The existence or otherwise of sir rights is; 
very material question in a case where the plain 
tiffs sue as recorded sir holders for the ejectmen 
of the defendants under S. 44 of the Tenancy Ac 
as trespassers. For it the land is khalsa the sui 
would be bad, if it is only by some of the co 
sharer s. {Darling, S.M. and Bomford, J.M.) Rah 
Singh*. Ram Baran Dubf.. 1938 R.D. 37< 
= 1938 A.W.R. (B.R.) 217=1938 A.L.J. (Supp. 


- S. 44— Suit under—Defences open — Onus. 
in contesting a suit under S. 44, Tenancy Act, 
tne written statement may take one of two shapes 
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—either the defendant will urge that he is in pos¬ 
session as a trespasser'and it is then for the plain¬ 
tiff to show that the suit is within time; or the 
defendant will urge that he has been admitted to 
the tenancy, in which case the onus is on him to 
show that he has been so admitted. When a 
tenancy in chief determines and a sub-tenant 
claims that he has been accepted by the zamindar 
as tenant, then the novation of the contract has 
to be specifically proved by the defendant urging 
the novation of the contract. {Marsh, S.M. and 
Mehta, J M) Rajendra Prasad Singh v. Shanta 
Upadhya. 1940 R.D. 16=1940 A.W.R. (B.R.) 
12=1940 A.L.J. (Supp.) 5. 

-S. 44— Suit under—Plea of admission to 

tenancy — Onus. 

Where a defendant in a suit for ejectment 
under S.44 of the Agra Tenancy Act sets up a plea 
of . an admission to tenancy by the plaintiff, the 
onus is on him to prove the contract of tenancy. 
Where he has discharged it and the plaintiff did 
not care to go into the box and the only other 
evidence that of the patwari was negative in 
character, the Board will not interfere with the 
finding of the Commissioner as to admission to 
tenancy. {Darling, S.M. and Mehta, J.M.) Khem 
Chandz/. Budha. 1938 R.D. 938=1939 A.W.R. 
(B.R.) 57. 

-S. 44— Suit under—Proof of possession for 

over 12 years without payment of rent—Starting 
point for adverse possession — Onus. 

When once the trespassers, in a suit under S. 44 
of the Tenancy Act have shown that they are in 
possession without payment of rent for over 12 
years, the onus lies very heavily on the landholder 
as regards fixing of the terminus from which 
according to him adverse possession began and 
that it has not been long enough to constitute 12 
years. {Mehta, 9 M.) Aditya Narain Singh v. 
Jangi. 1939 R.D 3=1939 A.W.R. (B.R.) 103. 

--S. 44— Suit under, against ejected tenant — 

Defence of re-admission—Burden of proof. 

If in a suit to eject the defendant under S.44, 
the plaintiff proves that he had ejected the defen¬ 
dant about 10 years ago, the defendant 
claims that he was re-admitted and has been 
cultivating for about 4 years, the burden of prov¬ 
ing re-admission to the holding lies on the defen¬ 
dant. The law allows a limitation of 12 years in 
cases coming under S. 44, and it is not reasonable 
to draw an inference adverse to the landlord 
merely because he takes no action for three or 
four or more years. {Drake Brockman. S.M. and 
Knox, J.M.) Lalu Chaudhri v. Sakalraj 
Chaudhri. 1936 A.W.R. 60=1936 R.D. 22. 

-S. 44— Suit under—Burden of proof — 

Defendant admitting possession — Effect. 

In a suit under S. 44 of the Agra Tenancy Act, 
once the defendant admits that he is in posses¬ 
sion, the burden of proving that he was admitted 
to tenancy lies on him. The only case, in which 
the onus might lie on the plaintiff is when the 
defendant denies that he is in possession of the 
land in suit at all. {Drake Brockman, S.M. and 
Knox, J.M.) Jagdish Mani v. Kandhai Bhar. 
1936 R.D. 330. 

- ~S. 44— Procedure — Suit by holder of sir 

plot allotted on partition—Defendant proved to be 
mortgagee of plot — Procedure — Remedy of 
defendant—Right of plaintiff to possession. 
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Where in a suit for ejectment under S. 44, by a 
person who gets sir land on partition, the defen¬ 
dant pleads and proves that he is a mortgagee of 
the plot that has been allotted to the plaintiff, the 
claim of the plaintiff for possession of his plot 
should not be dismissed. The mortgagee has his 
remedy against the other party of the original 
mortgagor and must pursue his remedy in that 
direction. ( Botnford , /. M.) Sachitanand 
Pandey v. Shiva Saran Rai. 1938 R. D. 125= 
1938 A.W.R. (B.R.) 70. 

•S. 44 —Suit under—Prior ejectment in suit 


under S. 58— Absence of actual demarcation 
Suit, if to be dismissed. 

In a suit under S. 44 of the Agra Tenancy Act 
after ejectment of the defendant in a prior suit 
tinder S. 58 of the Act, as long as the land is iden¬ 
tifiable there is no necessity of actual demarca¬ 
tion ; and the suit cannot be dismissed on the 
ground that there is no specification as to the 
position of the area from which ejectment was 
ordered in the prior suit. (Knox, S.M. and Grant, 

Benoy Ratna Banerjiv. Mannu. 1936 

R.D. 32. 

“ S. 44— Suit under — Plea of ownership as 
donee under gift deed—Claim referred to Civil 
Court and found against—Subsequent plea of 
rent-paying tenant—If open. 

In a suit for ejectment under S. 44, Agra 
Tenancy Act, the defendant claimed to be an out- 
and-out proprietor, as a donee under a deed of 
8 'ft. The claim was referred to the Civil Court 
and decided against the defendant. Later he 
claimed to be a tenant paying rent. 

Held, the defendant should not be allowed to 

turn round and put an entirely inconsistent 

oefence and claim that he was a rent-paying 

tenant. (Drake Brockman, S.M. and Knox , J.M.) 

Mahadeo Prasad v. Bandhan. 1936 R.D. 365 
\ 2 ). 

® *4 —Tenant admitted by some only of the 
co ~t > t ? rceuar y body—If only a trespasser. 

Where a person has not been admitted to 
tenancy by the whole co-parcenary body, the lease 
is invalid and such a person is only a trespasser 
and not a tenant. (Darling, S.M. and Bom ford. /. 

139 = 1938 R.D.'2 B 69 AWANI ' 1938 AWR ' < BR > 


Z ?• .44— Tenant persisting in holding after 
formal ejectment—Zamindar 1 s right to eject when 
estate ts under attachment by Collector—U P 
Land Revenue Act, S. 151. 

If a tenant persists in holding on to the tenancy 

findlr Qm a r f 2 rm £ I e i ectmen t in a proceeding 
Sff the ^nancy. Act, the Zamindar is 

♦ Menace t0 bn T g a "other suit for his ejectment as 
trespasser under S. 44 of the Act, although the 
Collector has attached his estate for default in 

S?Nr n ,f » e & d re r, venue - (Darling, S.M.) Pahlad 
oIngh v. Seth Bansidhar. 1937 R.D. 581. 

V,‘ S,ed by r0me °f ,and - 

h °\\r e J S Kight to sue them as trespassers. 

some of a body of landholders have 
SS 5 ff d i C I 6 " 2 "!’ 'u P u f su ance of some supposed 

T Q ha A thc right to sue them for 
c n“ nde o 44 asi trespassers. (Darling, 

D 449 Dul * r Singh v ‘ Ga JRaj Singh. 1937 R. 

«-_S 4 4 t -.9mi7 to eject defendant from part of 
field belonging to more than one mahal —Previous 
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demarcation of plot—If essential—♦Plaintiff 
share shown to be specific part and area known — 
Ejectment—If can be ordered. 

Where a field cultivated by the defendant 
belongs to more than one mahal, and there is 
nothing to show which part of the field is in 
which .mahal, ejectment cannot be ordered with¬ 
out previous demarcation of the part from which 
ejectment is sought. But when there is evidence 
to show that the plaintiff’s share of the field is a 
specific part of it, and the area is known, there is 
no difficulty about ejecting the defendant from the 
plaintiff’s share of the field. (Bomford, J. M .) 
Munir Khan ^ Gur Dayal. 1937 R.D. 11. 

-S. 44— Suit for ejectment — Defendant in 

Possession for 34 years, bila lagan— Suit, if barred. 

Where in a suit by an occupancy tenant for the 
ejectment of the defendants as trespassers under 
S. 44 of the Tenancy Act, the Court finds that the 
defendant had been in possession for 34 years, bila 
lagan and that it is quite impossible to believe that 
the plaintiff was not aware of this possession for 
the greater part of this period, though he was in 
the army for 19years, the suit is liable to be dis¬ 
missed as barred by limitation of 12 years. (Dar¬ 
ling, S.M.) Pem Singh v. Inder Singh. 1937 

R. D. 270. 

— -—S. 44— Suit and decree for ejectment under 
—Subsequent suit for declaration of tenant right 
by nephew of ejected tenant — Bar of — Res 
judicata. 

A zemindar sued one M. T. for his ejectment 
under S. 44, Agra Tenancy Act, and got an order 
for his ejectment from the Board of Revenue in 
second appeal. Subsequently S. T., nephew of 
M., sued for the zamindar and M. T. for a declar¬ 
ation that he was the tenant of the land in suit, 
alleging that though he and his uncle were living 
separate, they were cordial and cultivated jointly. 

Held, though S. T. was not a party to the prior 
suit for ejectment, yet he could not be held to be 
ignorant of the decree for ejectment of his uncle 
from the land in suit, and must therefore be held 
bound by that decree, and the suit must therefore 
be dismissed as not maintainable in view of the 
prior decree. (Drake Brockman, S. M. and Knox, 

»vJ , \,P ARAKH Chand *- Sumer Tewari. 1936 
K.U.119. 

S. 44 Suit to eject maternal grandsons of 
last male tenant—Plea of co-sharing in cultivation 
— Burden of proof. See Agra Tenancy Act, 

S. 24. 1936 R.D 190. 

~ 44—Transferee from co-sharer in exclu¬ 

sive possession—If can be ejected. 

Where a co-sharer in undivided property is in 
enjoyment of a definite share by arrangement 
with the other co-sharers, it is not permissible for 
rum to alienate to a third person as his exclusive 
property the portion which he has been thus occu- 
pying by agreement with his co-sharers. Any 
transferee from him acquires no right by the 
transfer and is not entitled to any relief in a suit 
against him under S. 44 of the Tenancy Act. (Ben- 
net and V erma. J J.) Ram Kripal v. Abdul Wa- 
hid. 1940 A.W.R (H.C ) 199=1940 R D. 132. 

‘“S..44—’* Trespasser”—Mortgagee from ten¬ 
ant holding after termination of tenancy —Status 
of—Mortgage over 60 years old—Effect of. 

A mortgagee from a tenant whose tenancy has 
expired by surrender or by death is a trespasser 
and can be ejected by the zamindar as such. The 
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fact that tl\e mortgage is over 60 years old makes 
no difference. ( Darling, S.M. and Bomford, J. 
M.) Balgovind v. Satnarain Lal. 1938 R.D. 
174=1938 A.L.J. (Supp ) 2=1938 A.W.R. (B. 
^ • ) 93 . 


S. 44 (1 )—Object and effect of—Suit by 
some co-sharers to eject trespasser—Plea by de¬ 
fendant that he holds under lease granted by other 
co-sharers with consent of plaintiffs—Plaintiffs 
not accepting lease but challenging its validity — 
Jurisdiction of Civil Court—If barred. 

A suit by some of the Zamindars of a village to 
eject a trespasser is perfectly maintainable in a 
Civil Court; the fact that the defendant pleads 
that he holds under a lease by the plaintiffs’ co- 
sharers, which has been concurred in by the plain¬ 
tiffs does not deprive the Civil Court of its juris¬ 
diction. Jurisdiction is determined primarily by 
the allegations in the plaint; and when the plain¬ 
tiffs allege that the defendant is a trespasser and 
that the lease under which he holds invalid, the 
suit is cognizable by a Civil Court, although, 
S. 44 of the Agra Tenancy Act would also give 
the plaintiffs a remedy in the Revenue Court to a 
limited extent. S. 44 was enacted in order to 
allow facility to an owner of an agricultural land 
in seeking a speedy remedy through the Revenue 
Court, if the defendant has taken possession with¬ 


out the consent of the landlord and if the land¬ 
lord is prepared to accept damages up to the 
maximum prescribed in the section. But the 
section does not and cannot deprive the landlord 
of his right to eject the defendant through the 
Civil Court on the ground that he is a trespasser. 
(Niamatullah , J .) Jagadamba Singh v. Ram 
Sarup. I.LR. (1937) All. 570=170 I.C. 477= 
10 R.A. 111 = 1937 A.L.R 668=1937 A.L J. 329 
=1937 R.D. 176=1937 A.W.R. 320=A I.R. 1937 
All. 415. 

Ss. 44 and 36—Suit for ejectment of sub¬ 


tenants—Merger of occupancy rights in proprie¬ 
tary rights—No new contract of tenancy brought 
into existence. See Agra Tenancy Act, Ss. 36 
and 44. 1937 R D. 522 (1). 


--—Ss. 44 and 45 —Acceptance of rent on behalf 

of deceased recorded tenant—Person paying rent, 
if can be ejected under S. 44. 


Where the defendant has been making payment: 
on behalf of long deceased recorded tenants an< 
they had been accepted by the plaintiff's agent 
and the usual receipts had been given, such ; 
defendant cannot be ejected under S. 44 of th< 
Tenancy Act as a trespasser. But fresh rent cai 
be assessed under S. 45. (Marsh, S.M. and Mehta 
J. M.) Chitesar Rai v. Ram Ran Bitai Prasae 
1939 A.W.R. (B R.) 139=1939 R D J 472=193' 
A.L.J. (Supp.) 84. 


Ss. 44 and 45— Applicability—Tenants hold¬ 
ing on in possession in spite of ejectment for over 
12 years—Effect—Suit by landlord under S. 44 if 
lies—Proper remedy. 

The defendants who were formally ejected in 
1923 managed to hold on to the plots and to retain 
possession for more than 12 years; there was no 
evidence of any regular re-admission to the ten¬ 
ancy* The ? ames of the defendants continued in 
the k ha taunt even after the ejectment, and there 
was a settlement the very next year. In a suit by 
the zamindar for ejectment under S. 44 of the 
Agra Tenancy Act, 
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Held, that it was impossible to believe that the 
plaintiff-zamindar had no knowledge of the entry 
in the settlement, that the defendants had acquir¬ 
ed statutory rights and that they were therefore 
protected from ejectment. 

Held, further, that it was open to the zamindar 
to bring a suit under S. 45 of the Act for the 
assessment of rent on the holding. ( Darling, S.M. 
and Bomford, J.M.) Pulander Singh v. Dauli 
Singh a 1937 R.D. 442=1937 A.W.R. 1027. 

-Ss. 44 and 45— Suit for ejectment—No 

prayer for fixation of rent—Subsequent prayer for 
fixing rent—Absence of sufficient material on 
record — Relief—If can be granted. 

1 hough under S. 192 of the Agra Tenancy Act, 
a Court can, in a suit under S. 44 of the Act,grant 
any relief to which the plaintiff may be found 
entitled, though he may not have asked for it in 
the plaint, yet when there is no sufficient material 
to fix the rent under S. 45, a plaintiff who asks 
for fixation of rent in a suit for ejectment under 
S. 44, at a late stage, cannot be granted that relief. 
(Drake Brockman, S.M. and Knox , J.M.) Fatima 
v. Sirajuddjn. 1936 R.D. 85. 

—-Ss. 44 and 45— Trespasser — Ejectment — 

Delay in suing for—Effect—Inference of admis¬ 
sion of defendant to tenancy—When justified. 

The zamindar generally has 12 years in which 
to make up his mind whether or not he will eject 
a trespasser, i.e., a man who has taken possession 
of his land without his consent. Mere delay in 
suing without more is no bar to ejectment of the 
defendant. If the zamindar, however, delays for 
a considerable time and if in regard to acceptance 
of rent and other matters he acts in such a way 
that it may be inferred that he has in fact admit¬ 
ted the defendant to tenancy, it would be reason¬ 
able to draw the conclusion that the defendant 
has been admitted to tenancy. Where there has 
been no payment of rent at all, there can be no 
such inference. ( Drake Brockman, S.M. and 
Knox, J.M.) Jagdish Mani v. Kandhai Bhar. 
1936 R D. 330. 

-- Ss. 44, 45 and 192 —5*. 192, when could be 

invoked — Rent, if can be fixed in a suit under S. 44 
—Separate suit, when necessary. 

The whole object of S. 192 of the Agra Tenancy 
Act is to avoid multiplicity of suits, and it could 
be invoked only where a defendant claims to hold 
the land as rent-free grantee. Even though a suit 
is under S. 44, if there is a prayer for fixation or 
rent it could be fixed in the same suit. But if a 
defendent pleads that he is holding the land ad¬ 
versely and that adverse possession has ripened 
by prescription, in that case a separate suit 
under S 45 would have to be filed. (Mehta, J.M.) 
Aditya Narayan Singh v. Ram Charittra 
Tewari. 1938 R.D. 918=1938 A.W.R. (B.R.) 
406. 

-Ss. 44 and 82— Applicability — Land validly 

let to tenant and transferred by him to another — 
Remedy of landlord—Suit by landlord to eject 
transferee as trespasser—Maintainability. 

S. 44 of the Agra Tenancy Act only applies to a 
case where a person has taken possession of the 
landholder’s land without his consent and in con¬ 
travention of the provisions of the Act. It is only 
then that the landholder can treat the occupier as 
a mere trespasser and sue him in a Revenue Court 
for ejectment. Where, however, the land had 
been validly let to a tenant who was in lawful 
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possession thereof, and the latter has transferred 
it to another person, S. 44 cannot apply- To such 
a case S. 82 is the special section applicable. The 
proper course for the landlord in such a case is 
to bring his suit under S. 82, because the cause of 
action for his suit is the illegal act of his tenant 
and not the occupation of the land by the trans¬ 
feree. ( Sulaiman , C.J. and Harries, /.) Ram 
Chandra Singh v. Misrilal. I L.R. (1937) All. 
958=172 I C. 629=10 R A. 418=1938 A.L.R. 
18=1937 A.W.R. 888=1937 R D. 532=1937 
A.L.J. 1204=A I.R. 1937 All. 790. 

—Ss. 44 and 86— Trees disappearing from 
portion of grove land—Suit to eject grove-holder 
from that portion—If lies. 

Even though the trees may have disappeared 
from a portion of a grove land, the whole plot 
should still be treated as grove land,and a suit for 
ejectment of the grove-holder or his transferee 
from that portion is bad whether it be laid under 
S. 44 or S. 86 of the Agra Tenancy Act. ( Darling, 
S.M.) Raghubir Singh v. Ghulam Qadir Khan. 
1937 R.D. 166(1). 

—--Ss. 44 and 86— Applicability—No ex-pro¬ 

prietary rights claimed on mortgage of sir— Suit 
to eject non-occupancy tenant in sir —Section ap¬ 
plicable. 

Where no ex-proprietary rights are claimed on 
the mortgage of sir land, the non-occupancy 
tenant in sir continues to be non-occupancy tenant 
and a suit to eject him should be brought under 
S. 86 and not S. 44 of the Tenancy Act. ( Darling, 
S.M. and Bomford, J.M.) Baldeo Prasad Pande 
v. Lalta. 1938 R.D. 549=1938 A.W.R. (B.R.) 
244. 

-Ss. 44, 86 and 92 —Prior suit under Ss. 86 

and 92 against defendant as sub-tenant — 
—Dismissal for default—Subsequent suit against 
same person under S. 44 as trespasser—If main¬ 
tainable. 

Where an earlier suit under Ss. 86 and 92 of the 
Agra Tenancy Act in which the defendant 
was sued as a sub-tenant, was dismissed for 
default, a subsequent suit under S. 44 of the Act 
against the same defendant treating him as a 
trespasser after the tenant in chief had abandoned 
his interest in the holding, is not barred, for there 
has been a change in the position giving rise to a 
fresh cause of action. ( Darling. S.M. and 
Bomford, J.M.) Badu v. Hulasi. 1938 R.D. 57 
=1938 A.W.R. (B.R.) 29. 

— -Ss. 44, 86 and 92 —Suit under—Defendants 
being non-occupancy tenants—Treatment of suit 
as one under Ss. 86 and 92. 

. A suit lodged under S. 44 can be decreed, as if 
it had been brought under Ss 86 and 92, if the 
e J?^ ants be found to be non-occnpancy tenants. 
18 R.D. 618, Foil. ( Darling , S.M ) Umrao 
Singh v. Dina Singh. 1937 R.D. 522 (1). 

~ “Ss. 44, 86, 205 (1) (d) and (e) and 218— 
Lo-sharers — Form or thek.i share by one— Theka- 
dar holding over and admitting relation as tenant 
~~~Suit to eject such tenant by co-sharer singly — 
Maintainability. 

Where one of several proprietors in a joint 
mahal gives a form or theka of his share gives up 
possession in favour of the thekadar, and the 
latter holds over and admits a relation of his as 
tenant, the co-sharer who grants the theka cannot 
go behind these arrangements and sue to eject the 
tenant without the concurrence of the other co- 
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sharers as plaintiffs, in the absence of evidence to 
show that the admission of the tenant by the 
thekadar was fraudulent, which might support a 
suit under S. 44 of the Agra Tenancy Act. ( Drake 
Brockman, S.M. and Knox, J.M.) Mahadeo 
Singh v. Kulwanta. 1936 R.D. 187. 

- Ss 44 and 95— Ejectment — Plea of admis- 

sion—Onus— Re-admission—Oral evidence — Ad¬ 
missibility—Ejected person re-entering into occu¬ 
pation—Position of. 

In a suit for ejectment if the defendant pleads 
that he is not a trespasser as he has been admitted 
to tenancy, the onus is on him to prove the admis¬ 
sion. As regards re-admission, it is the intention 
of the Act that there should be written consent in 
such cases and oral evidence is inadmissible. A 
person who re-enters into occupation after eject¬ 
ment, without the written consent of the landlord 
remains liable to ejectment for 12 years as a tres¬ 
passer. He takes possession at his own risk. 
{Darling, S.M. and Bomford, J.M.) Badri Narain 
Lal ^urja Ram. 1938 A.W R. (B.R.) 206= 
1938 R.D. 652. 

- Ss. 44 and 99— Applicability and scope — 

Co-sharer admitting tenant—Ouster of tenant by 
stranger claiming admission under another co¬ 
sharer—Ejectment of stranger by first co-sharer 
—Latter admitting another to tenancy over the 
head of tenant without terminating tenancy—Suit 
by tenant against co-sharer and new tenant under 
S. 99— Maintainability — Limitation. 

The plaintiff-appellant was admitted to tenancy 
by a co-sharer Ii, he having authority to do so 
under the village custom. He was admitted in 
1339 F. ; but was ousted in 1340 by one R, who 
claimed to have been admitted by another co- 
sharer. H then ejected R as a trespasser at the 
end of 1341 but admitted B into possession 
over the head of the plaintiff, H himself having 
become landholder in 1340. In 1342 plaintiff- 
appellant brought a suit against H and B under 
S. 99 of the Agra Tenancy Act, within six months 
of tbe date on which B entered into possession. 

Held, that though plaintiff could have brought 
a suit against R under S. 44 of the Act to eject 
him, the fact that he did not do so, and that H 
ejected R under S. 44, did not put an end to the 
contract oftenancy between H and the plaintiff; 
that plaintiff could not have sued R under S. 99; 
but having been admitted to tenancy by H piain- 
tiff could eject R as a trespasser within 12 years 
from 1339 F. ; and that the act of H, in letting the 
land to B over the head of the plaintiff without 
legally extinguishing the plaintiff’s tenancy, 
amounted to an ejectment of the plaintiff, who 

cn? U ? 0n became entitled to sue H and B under 
b. 99 of the Act within six months from the date 
on which B was put into possession. (Drake 
Brockman, S.M. and Knox, J.M.) Ganga Ram 
v. Hira Lal. 1936 R.D. 477. 

~ “7 Ss -, 44 99— Applicability—Suit under 

: * '-Plea of surrender a>.d new admission by 
zamxndar Zamindar's support, if converts suit 
into one under S. 99— Effect on limitation—Pro¬ 
cedure to be f ollowed. 

Where a suit is filed under S. 44 of the Tenancy 
Act and the defendant pleads that there was a 
surrender by plaintiff and that he got the lands 
from the zamindar, then if such plea is supported 
by the zamindars, the suit becomes one under 
S. 99 and ought to be changed accordingly and 
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fresh issue framed as to limitation. In such a 
case where the plaintiff became aware of the 
hostile attitude of the zamindars only after filing 
of his suit under S. 44, the suit as filed was held 
to he within time. ( Darling , 5. M. and Bomford , 
J.M.) Badri Prasad v. Bindraban. 1938 A W 

R. (B.R.) 159=1938 R.D. 339. 

-Ss. 44 and 99— Applicability—Forcible pos¬ 
session by co-sharer — Ejectment—Section appli¬ 
cable—Facts to be proved by tenant. 

Where one of several co-sharers takes forcible 
possession over a holding of a tenant, then the 
section under which his ejectment has to be sought 
is not under S. 99 but S. 44 of the Agra Tenancy 
Act. It is for the plaintiff tenant to prove in such 
a case that the suit lay and that he has come with¬ 
in 12 years of dispossession. (Marsh, S. M. and 
Mehta . J.M.) Raj tab Hussain v. Alopi. 1939 R. 
D. 202=1939 A W R. (B.R ) 187. 

-Ss. 44 and 99— Scope — Co-sharers— Eject¬ 
ment by some only illegally and dispossession of 
tenant—Suit by latter under S. 99— Subsequent 
suit by same co-sharers for ejectment of heir of 
tenant—Plea by latter that plaintiffs arc not land¬ 
lords entitled to sue — Estoppel—If arises. 

A tenant who is illegally dispossessed by some 
only of the co-sharers of the joint patti has a 
right to sue such co-sharers under S. 44 of the 
Agra Tenancy Act. But the fact that he sues 
them under S. 99 of the Act instead of under 

S. 44, cannot estop him or his heir in a subsequent 
suit by those co-sharers for his ejectment from 
pleading that the plaintiffs co-sharers are not his 
landlords and that they are not competent to eject 
him as not being the whole body of co-sharers. 

( Darling , S. M. and Bomford, J. M.) Bharosa v. I 
Bijai Bahadur Singh. 1938 R.D. 163=1938 A. 
W.R. (B.R.) 99. 


-Ss. 44 and 99— Suit by tenant to eject tres¬ 
passer — Limitation—Starting point. 

Where a tenant sues to eject a person as a tres¬ 
passer, time for such a suit begins to run only 
from the time the tenant is ousted from possession 
either by the zamindar or the trespasser claiming 
under the zamindar. The mere giving of a receipt 
for rent to the trespasser by the zamindar after 
the filing of the suit could not amount to an overt 
act to oust the tenant from possession. (Bomford, 
J. M.) Bhaciratii Tewari v. Atiraji. 1938 A. 
L.J. (Supp.) 77=1938 R.D. 778. 


—-Ss. 44 and 99—Suit to eject trespasser—No 

plea as to non-joinder of recorded tenants-in-chief 
—Later objection—Procedure to be followed. 

Where in a suit to eject as a trespasser a person 
recorded as quabiz. no plea was specifically taken 
as to the non-joinder of all the recorded tenants- 
in-chief but later on the objection is raised, it is 
unnecessary to make them parties. If the record¬ 
ed tenants-in-chief have any rights there is nothing 
to prevent them from asserting their rights under 
S. 99, if after ejecting the trespasser, the plaintiff 
either takes the fields into his own cultivation or 
puts in another tenant. (Darling, S.M. and Bom- 
ford. J M.) Sheo Narain v. Sheo Ratan. 1938 
A.W.R. (B.R.) 156=1938 A.L.J. (Supp ) 18= 
1938 RD. 248. * 


———Ss. 44 and 107 —Occupancy tenancy — Mort¬ 
gage-Tenant not recorded as * Mafrur* but mort¬ 
gagee recorded as mortgagee—Surrender by ten¬ 
ant — Mortgagee, if can be ejected. 


Where an occupancy tenant who leaves the 
village is not shown as ‘Mafrur’ while a mort¬ 
gagee of the tenancy is shown as a mortgagee, on 
the formal surrender by such a tenant in favour 
of the zamindar, the mortgagee is liable to be 
ejected. (Darling, S. M. and Marsh, J.M,) Ram 
Sankar Singh v. Raghubir Khagi. 1938 R.D. 
619=1938 A.W.R. (B.R.) 331 = 1938 A.L.J. 
(Supp ) 112. 

-Ss. 44 and 107 (2)— Applicability — Occu¬ 
pancy holding—Tenant permitting his sons to 
divide it amongst themselves—Father receiving 
rent and remaining liable to landlord—Notice to 
quit on one of the sons — Refusal—Suit under 
S. 44, if maintainable. 

Where an occupancy tenant permitted his sons 
to divide the holding between themselves and 
received the rent from them and continued to be 
responsible to the landlord, and where after 
several years he served a notice to quit on one of 
the sons and on his refusal to leave filed a suit 
under S. 44 of the Agra Tenancy Act. 

Field, that the case was covered by S. 44, for 
the son was obviously retaining possession with¬ 
out the consent of the immediate landholder and 
against the provisions of the statute. 

Held further, that S.107 (2) might only apply if 
the w'hole holding had been left in the charge of 
the son concerned, but as in fact only a portion 
was left in his charge, the section had no applica¬ 
tion. (Darling, S.M. and Bomford, J.M.) Govind 
Dap v. Ajodhia Prasad. 1938 R.D. 58=1938 A. 
W.R. 20 (B.R.). 

—— Ss. 44 and 132— Distinction—Proof that no 
third party interests affected—Necessity for, in 
suits under S. 44. 

It is necessary to distinguish cases under S. 44 
from those under S. 132. In cases under S. 44 it 
is necessary for Courts to call on plaintiff to 
prove that the interests of no third party are 
affected. (Marsh, S.M. and Mehta, J.M.) Mukat 
Singh v. Jagannath Prasad. 1939 A. W. R. 
(B.R.) 50 (1)=1940 R.D. 48 (1). 

—“—Ss. 44 and 205—Theka —Collaterals of the- 
kadar in possession — Expiry of theka— Liability of 
the collaterals to ejectment. 

Where collaterals of a thekadar have been put 
in possession of lands, on the expiry of the theka 
thev can all be ejected as trespassers. ( Darling , 
S.M. and Marsh, J.M.) Masuda Bibi v. Azimul- 
lah. 1938 R.D. 621=1938 A.W.R. (B.R.) 268= 
1938 A.L.J (Supp.) 102. 

—--Ss. 44 and 205 -Applicability — Person ad¬ 

mitted to possession under lease conferring rights 
of landlord—Holding over after expiry of term — 
Status of—If statutory tenant or thekadar or 
trespasser — Ejectment— Remedy of lessor. 

A person coming into possession of lands leased 
to him under an instrument which gives him all 
the usual rights of a landholder, and holding over 
after the expiry of the term of the instrument 
under which he comes into possession is not a 
thekadar in the legal sense, in view of S. 200 of 
the Agra Tenancy Act, but is either a tenant ora 
trespasser in the loose sense of that term. He 
cannot, however, claim the rights of a statutory 
tenant. He has to be classed as belonging to the 
category of “other non-occupancy tenants,” his 
actual status as tenant or trespasser being left to 
be determined on the merits of each case. The 
landlord can only bring a suit against him for 
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ejectment under S. 44 of the Agra 1 enancy Act 
and not under S-205 of the Act. ( Drake Brock¬ 
man, S.M. and Knox, J.M.) Radhey Mohan Lal 
v. Mohammad Usman Khan. 1936 R.D. 133. 

-S. AS—Applicability—Person occupying land 

without permission of landlord—Landlord accept¬ 
ing as tenant—Suit for arrears of rent without 
fixation of rent—Maintainability—Proper proce¬ 
dure. 

A landlord wishing to treat as tenant a person 
who has occupied his land without his permission 
must ordinarily sue for fixation of rent under 
S. 45, Agra Tenancy Act, if they cannot agree 
upon the rent. He cannot miss out this step and 
sue straightaway for arrears of rent. But if 
both the parties accept the rent claimed in the 
plaint as correct, it is not necessary to insist upon 
the landlord plaintiff taking proceedings under! 
S. 45 before he can obtain a decree for arrears, j 
Per Drake Brockman, S. M. —This rule holds 
good only if the plaintiff accepts the person ad- i 
mitted to tenancy of the lands to which he alone 
has the right to admit, as tenant. If he does not, j 
his course would be to eject the person admitted 
under S. 44 of the Act. ( Drake Brockman, S. M. j 
and Knox. J. M.) Pitam Ram v. Rahim. 1937 
R.D. 20. 


-S. 45 -Fixation of rent—Procedure—If can 

be done in a suit under S. 132. See Agra Tenan¬ 
cy Act, Ss. 132 and 45. 1938 A.W.R. (H.C.) 634 
(2). o 

-S. 45—Separate suit under-When neces¬ 
sary. See Agra Tenancy Act, Ss. 44, 45 and 
192. 1938 R.D. 914. 


- S. 45—Suit under—Court-fee payable. See 

Court-Fees Act, S 7 (x i). 1936 R.D. 390. 

-Ss. 45 and 123— Fixing rent in suit under 

S. 123 —Power of Court. 

It is not open to a Court to fix rent under S. 45 
when the suit is brought under S. 123 of the Agra 
Tenancy Act. ( Bomford, S. M. and Mehta, Offg. 
S.M.) Mangal Chand v Raham Ah Khan. 
1939 RD.^162=1939 A.W.R. (B R.) 161. 

-S. 47— Agreement to pay enhanced rent 
under compromise in ejectment suit—Absence of 
registration—Acted upon—Binding nature — Onus. 

Where an ejectment suit is dismissed in terms 
of a compromise under which the tenant agreed 
to pay enhanced rent in return for the granting of 
occupancy rights, such a compromise though un¬ 
registered, will become binding on the parties, if it 
has been acted upon. Hence it is the duty of the 
zamindar who bases his cause of action on such a 
compromise to prove that the agreement was in 
rH x ac * ed upon * (.Darling, S. M. and Bomford, 
iirv ,J?« NGAI Chamar v Jogi Singh. 1938 A. 
W.R. (B.R.) 153=1938 R.D. 303. 

t? — Applicability—Tenant of sir land— 

Kent—Enhancement—Oral agreement—If sufjfi- 

tiv n • • 


Tenant in S. 47 of the Agra Tenancy Act 
includes also a tenant of sir land ; and the rent of 
atenant of sir land cannot be enhanced otherwise 
than by registered agreement or order of Court 
as laid down by S. 47. It cannot be enhanced by 
oral agreement ( Drake Brockman, S. M. and 

Manna Singh v. Sri Ram. 1936 

K,JD. 362. 

--S. 47—Scope—Rent suit—Compromise 

varying cash rent into batax rent— Rate of com¬ 
mutation not stated and no change made in the 


papers—No bargain in compromise and tenant 
getting no benefit—Decree by tahsildar on basis 
of—Legality of—If res judicata. Sec C. P. Code, 
S. 11. 1938 A.W.R. (B.R.) 105 = 1938 R.D. 169. 

-S. 47— Scope — Variation of rent agreed on 

— Conditions of. 

The rent originally agreed on cannot be varied 
without an order of Court or a registered agree¬ 
ment. ( Drake Brockman, S.M. and Knox. J.M.) 
Mazhar Khan v. Sheikh Inayat. 1936 R.D. 
121 . 

-S. 47— Scope and effect—Rent—Fixation of 

—Procedure — Variation of rent—Proper pro¬ 
cedure—Proceedings under Tenancy Act — Neces¬ 
sity for—Agreement as to rent—If to be regis¬ 
tered. 

The rent of a tenant cannot be decided in pro¬ 
ceedings under the Land Revenue Act. It can 
only be decided under the Agra Tenancy Act; and 
under S. 47 of the latter Act, the rent payable by 
a tenant is presumed to be a rent or rate of rent 
previously payable by him until a registered 
agreement or a decree or order of a Court is 
proved varying the same. The rent of a tenant can 
be varied by way of enhancement or abatement, 
but that has to be made in proceedings under 
the Agra Tenancy Act. The order of a Collector 
or any other Court or a Revenue Officer directing 
that a certain rent, even if it has been agreed to 
before him whether in proceedings under the 
Land Revenue Act or out of Court, be recorded 
as the rent payable, is in no sense an order varying 
the rent. The law must be interpreted strictly; if 
the parties agree to a certain rent, there must be a 
registered agreement or an order of a Court in 
proceedings under the Tenancy Act varying the 
same. (Drake Brockman, S.M.) Har Pershad 
v. Savant. 1936 R.D. 565. . 

-S. 58— Suit under — Compromise admitting 

contesting defendant to occupancy holding—Effect 
on subsequent suit for division of holding by 
member of another branch. 

Where on the death of the holder of an occu¬ 
pancy holding, the zamindar filed a suit under 
S. 58 of the Old Tenancy Act against all his 
presumptive heirs, but it was contested only by a 
member of one branch and was eventually com¬ 
promised by him by which he was admitted to the 
occupancy holding and where later on the mem¬ 
bers of another branch of the original holder 
sued for partition of the holding it was held that 
in view of the decision in the prior suit, it was 
for the plaintiffs in the later suit to prove posses¬ 
sion' wished to prove their co-tenancy. 

(Darling, S.M. and Bomford, J M.) Ram Sumar 
Misra v. Ram Niranjan Misra. 1938 A.W.R. 
(B.R.) 209=1938 R.D. 670. 

-S. 59 —Roster rates —How fixed. 

Roster rates are fixed not on the basis of the 
rents of one village which may be unduly high or 
even imaginary, but on the rents paid by the villa¬ 
ges of the circle, i.e., similar villages with similar 
advantages. (Bomford, J.M.) Nanhoo Singh v. 
Manmohan Das. 1937 R.D. 331. 

-~S. 59 (4)—Applicability —Ex-proprietary 

holding—Fixation of rent—Absence of settlement 
operations and absence of sanctioned rates—Pro¬ 
cedure for determining rent. See U. P. Land 
Revenue Act, S. 36. 1936 R.D. 82. 

-S. 67— Applicability — U. P. Land Revenue 

Act, S. 87—"Determine and fix*' — Meaning — 
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Settlement Officer—Rejection of application for 
abatement or enhancement—Effect of. 

An order of the Settlement Officer rejecting 
abatement of rent is as equally effective as a 
definite order of enhancement or abatement 
under S. 87 of the Land Revenue Act. Where the 
rent payable is brought to the notice of the Settle¬ 
ment Officer by definite application of the tenant 
or landholder, the rejection by the Settlement 
Officer of an application for enhancement or 
abatement has the effect of “determining and 
fixing” the rent and such rent is equally not liable 
to enhancement or abatement for a period of 20 
years or longer with rents which had been en¬ 
hanced or abated. ( Drake Brockman. S.M.) Har 
Prashad v. Savani. 1936 R.D. 565. 

-S. 72 —Covenant overriding provisions of — 

Validity. 

It is not the intention of the Legislature to 
allow any covenant in a lease to override the pro¬ 
visions of S. 72 of the Tenancy Act. Hence any 
covenant against remission of rent in the kabuli- 
yat is void. ( Ganga Nath, J .) Maharajah of 
Benares v. Ham Narain. 1938 A.W.R. (H.C.) 
293=1938 R.D. 550=1938 A.L.J. 464. 

-S. 73— Remission in contravention of — 

Zamindar s remedy. 

Where the remissions of rent are in violation of 
the provisions of S. 73 of the Agra Tenancy Act, 
the zamindar is entitled to treat them as ultra 
vires and proceed straightaway to realise the 
rents by suits. If he fails to do so the loss he 
thereby incurs is directly attributable to his own 
inaction in not taking the proper proceedings. 
A suit against the Secretary of State for damages 
is not maintainable in respect of such a loss. 
(Thom and Iqbal Ahmad, J J .) Abdul Qaiyum v. 
Secretary of State. I.L.R. (1938) All. 114=174 
I.C. 505=10 R.A. 588=1938 R.D. 274=1938 
A.W.R 126 (H.C.)=1938 A.L.R. 288=A.I R. 

1938 All. 158. 

-S. 73 —Remission slip—Entry in—If can be 

altered in judicial proceeding. 

The entry of a particular figure in the remission 
slip, if it remained unobjected to on the executive 
side by either party concerned, is not susceptible 
of being altered on any a priori grounds in a judi¬ 
cial proceeding before the Assistant Collector, the 
Collector, the Commissioner or the Board. The 
entry of the figure in the remission slip represent¬ 
ed what should be allowed by way of abatement 
on account of slump in prices. (Marsh, S.M. and 
Mehta, J.M.) Kamciiaran v. Damodar Prasad. 

1939 R.D. 520=1939 A.W.R. (B.R.) 220. 

-Ss 73 and 74— Remission of rent under 

S. 73—Conditions to be observed — Non-compliance 
with—Validity of remissions—Suit regarding—If 
barred by S. 74. 

According to S. 73 of the Agra Tenancy Act, 
the remission or suspension of revenue is to pre¬ 
cede the suspension or remission of rent and 
further the proportion of the rent remitted or 
suspended must not be in excess of the propor¬ 
tion of the revenue remitted or suspended. 
Where these two requisites are not complied with 
the remission is not one under S. 73, though it 
might purport to be one under S. 73 of the Act. 
S. 74 of the Act cannot be invoked to bar a suit 
in respect of such a remission. (Thom and 
Iqbal Ahmad. JJ.) Abdul Qaiyum v. Secretary 
of State. I.L.R. (1938) All. 114=174 I.C. 505 
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=10 R.A. 588=1938 R.D. 274=1938 A.W.R. 126 
(H.C.)=1938 A.L.R. 288=A.I.R. 1938 All. 158. 
--—S. 74—Bar of suit under—Remission contra¬ 
vening provisions of S. 73. See Agra Tenancy 
Act, Ss. 73 and 74. 1938 A.W.R. 126 (H.C.). 

-S. 78 (1) —Claim for compensation made 

after close of evidence—Entertainability. 

A claim for compensation for trees which is not 
put forward in the reply to the plaint but is ad¬ 
vanced at a very late stage when the evidence has 
been closed will be entertained, as such a claim is 
not “duly” made within the meaning of S. 78 

(1) of the Agra Tenancy Act. (Darling, S.M.) 
Gajraj Singh v. Phul Kunwar. 1937 R.D. 880 

( 2 ) . 

-S. 79 —Applicability —Agreement conferring 

status of fixed rate tenant and agreeing not to 
eject — Legality—Subsequent application for eject¬ 
ment for arrears of rent—Maintainability. 

There is nothing illegal in a zamindar entering 
into a contract with a person conferring 
upon the latter the status of a fixed rate tenant 
and in agreeing for valuable consideration that he 
would not be ejected. Where a zamindar has 
agreed to such terms* he cannot later on seek or 
apply to execute a decree for arrears of rent by 
ejectment of the tenant under S. 79 of the 
Tenancy Act. (Bennet and Verma, JJ.) Sital 
Din Dube v. Sripal Singh. 186 I.C. 611=12 R. 
A. 427=1939 A.W.R. (H.C.) 716=1939 R D. 564 
=1939 A.L.J. 932=A.IR. 1940 All. 44. 

-S. 79— Application under — Limitation- 

Decree for arrears of rent—Application for arrest , 
unsuccessful—Subsequent application for action 
under S. 79 after time allowed — Limitation, if 
extended by prior application. 

Where after obtaining a decree for arrears of 
rent, the decree-holder applies to have the judg¬ 
ment-debtor arrested in execution of his decree, 
but fails to get him arrested, such an application 
cannot be considered as one which would keep 
alive the right to have the decree executed within 
the period of limitation, if it is followed by an 
application beyond time for action being taken 
under S. 79 of the Agra Tenancy Act. The two 
types of applications are not the same and cannot 
prop up each other and extend the period of 
limitation. (Marsh, S.M. and Mehta, J.M .) Dwar- 
ka Prasad v. Kharga. 1939 A.W.R. (B.R.) 91 = 
1939 R.D. 399=1939 A.L.J. (Supp.) 69. 

-S. 79 —Decree against ex-proprietary tenant 

for arrears of rent—Ejectment in execution — 
Extinguishment of all ex-proprietary rights. 

Where in pursuance of a decree for rent against 
an ex-proprietary tenant, an order in ejectment is 
passed in execution, all the ex-proprietary rights 
of the tenant are lost, for no such rights can 
exist after such formal ejectment, ( Darling, 
S.M. and Boniford, J.M.) Rajadei v. Thakur 
Das. 1938 R.D. 360=1938 A.W.R. (B.R.) 161 

(2). o • 

-S. 79— Ejectment — Review proceedings %n 

connection with—Use of , as lever to obtain satis¬ 
faction of takair claim—Propriety—Revision. 

In proceedings for review of order of 
ejectment, it is most improper for a Court to bring 
pressure on the ejected tenants to satisfy the 
takair claims against one of them, before procee¬ 
ding with the application on its own merits. 
Where it had been used as a lever for collecting 
the takair due, it is such a grave irregularity, that 
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the Board should exercise its revisional powers 
to set it right. (Darling, S.M. and Mehta, J.M.) 
Khacheroo v. Mohammad Hashim. 1938 R.D. 
918. 

-S. 79—Proceedings for ejectment of tenant 

—Applicability of S. 7 of the U. P. Encumbered 
Estates Act. See U. P. Encumbered Estates 
Act, Ss. 6, 7 and 2 ((7). 1937 R.D. 510. ; 

-S. 79—Rent decree—Execution by eject¬ 
ment—Tenant allowing ejectment to go by default 
but retaining possession—Delivery of formal 
possession to land-holder—Effect—Status and 
rights of tenants continuing after ejectment. See 
Agra Tenancy Act (1926), S. 44. 1936 R.D. 
180. 

-S. 79 —Zamindars refusing settlement but 

retaining possession — Liability to ejectment 
under. 

Where zamindars of certain village, who refus¬ 
ed settlement first offered to them are allowed to 
retain possession of plots which they are in cul- 
tivatory possession, on a rental to be fixed by their 
settlement officer, they are excluded proprie¬ 
tors within the meaning of S. 74, Land Revenue 
Act, and must be regarded as rent paying ex-pro¬ 
prietors on the land held by them. Their position 
thus being clearly analogous to that of ex-pro¬ 
prietary tenants, they are tenants within the 
meaning of the Agra Tenancy Act and as such 
liable to ejectment under S- 79. ( Bennet and 
Collister.JJ .) Gatasran Narayanji Maharaj 
v. Ghanshiam. 184 I.C. 577=1939 R.D. 428= 
1939 A.L.J. 910=1939 A.W.R. (H.C.) 523=A I. 
R. 1939 All. 533. 

-S 79— Service of notice — Personal effort of 

decree-holder — Necessity. 

Even when the defaulter judgment-debtors are 
evading service, the decree-holder must really 
make some personal effort to get personal service 
on them. (Marsh, S.M.) Krishna Kumar v. 
Teji. 1939 R.D. 526 (1)=1939 A W.R. (B.R.) 
226. 

—-Ss. 79 and 80— Decree for arrears — Execu¬ 

tion proceedings—Court unable to take up case on 
date of expiry of third extension granted to 
judgment-debtor for payment of decree amount 
and adjourning case—Payment of balance due on 
adjourned date—If sufficient compliance—Effect 
on ejectment proceedings. 

A decree for arrears of rent passed on 
10-12-1934 was put into execution under S. 79 of 
the Agra Tenancy Act on 17-1-1935. Three 
extensions were given to the judgment-debtors, 
the last of which would expire on 25-5-1935. In 
the course of this period two payments of Rs. 20 
paid by the judgment-debtors. O 11 
25-5-1935, one of the judgment-debtors asked 
for one more month’s grace. The Court having 
no time to deal with the case ordered that the 
case should be put up for orders on 6-6-1935. 
On 6-6-1935 another of the judgment-debtors 
deposited the balance of the decretal amount and 
on 26-6-1935, the Court dismissed the proceed¬ 
ings and refused to take any further action in 
ejectment. 

Held, that though under S. 80, not more than 
three extensions could be granted to the judg¬ 
ment-debtors to pay up the decree amount, there 
having been no order of ejectment actually pass¬ 
ed the effect of the adjournment order passed on 
25-5-1935, postponing the case to 6-6-1935, was 
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to advance the date of the third extension for 
payment till 6-6-1935 ; and the judgment-debtor 
having made full use of this locus pemtentiae and 
paid up the balance of the decretal sum on that 
date, which was the adjourned date fixed for the 
hearing, the ejectment proceedings were rightly 
dismissed. (Darling, S.M.) Ghasi Ram v. 
Pirana. 1937 R.D. 3. 

-Ss. 79 and 80— Decree for arrears of rent 

—Order for ejectment in execution—Application 
by tenant for review on ground of want of know¬ 
ledge of proceedings — Landlord making four 
attempts to serve summons and failing and then 
publishing in newspaper — Inference — Review—If 
to be allowed. 

Where it appears from the records that the 
zamindar made four efforts to serve a summons 
on his tenant, and failed, and after that he resort¬ 
ed to publication of the summons in a local news¬ 
paper, it cannot be supposed that the tenant had 
no knowledge of the proceedings so as to entitle 
him to apply for review of an order of ejectment 
in execution of a decree for arrears of rent. 
(Bom ford . J.M.) Krishna Dutt v. Ram Kumar. 
1936 R.D. 573 (1). 

-Ss. 79 and 80— Ejectment in execution of 

decree for arrears of rent — Tenants given every 
consideration and grace but proving regular de¬ 
faulters and failing to appear on date of hearing 
without adequate reason—Plea of illness disbeliev¬ 
ed—Court ordering eiectment and rejecting ap¬ 
plication for review—Appeal to Collector—Order 
on appeal allowing appeal and allowing tenant to 
deposit amount—If justified. 

A zamindar applied on 29-10-1934 for execu¬ 
tion of his decrees for arrears of rent by eject¬ 
ment of the tenants under S. 79 of the Agra 
Tenancy Act on 7-12-1934, the tenants applied for 
grace for settlement of the decrees and were 
allowed grace till 10-1-1935. On that date small 
payments were made and further time was grant¬ 
ed till 26-1-1935, when further payments were 
made. The Court again allowed grace till 
26-2-1935, but on that date the tenants were 
absent. The Tahsildar . waited again till 
28-2-1935, but again the tenants failed to appear. 
Since the decrees were not fully satisfied, the 
Tahsildar ordered the ejectment of the tenants. 
On 2-3-1935, one of the tenants applied fora 
review alleging that he was prevented from 
appearing in Court on 26-2-1935, by illness. The 
Tahsildar after due enquiry foundthat the plea of 
illness was not made out and on 26-5-1935 rejec¬ 
ted the application for review. The tenants 
appealed to the Collector, who, while holding that 
there was no satisfactory proof of the alleged 
illness, allowed the appeal and proceeded to pass 
orders on the ground that the days were hard 
days for agriculturists ; and he allowed them to 
deposit the balance of the decretal amounts. 

Held, that the interests of the zamindars had to 
be protected as much as those of the tenantry ; 
that the tenants who appeared to be regular de¬ 
faulters had been shown every possible considera¬ 
tion in the Court of the Tahsildar, but yet they 
failed to appear on 26-2-1935, for no adequate 
reason ; that their only possible plea of illness was 
disbelieved both by the Tahsildar and the Collec¬ 
tor; and therefore the Tahsildar was fully justifi¬ 
ed in refusing to review his ejectment orders 
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passed on 28-2-1935. The order of the Collector 
was therefore wrong and must be set aside. 

Held, further, that the Collector had no busi¬ 
ness to pass orders in the case allowing deposits, 
but he was only entitled, if at all, to allow the 
review application and then to send the case back 
to the original Court for disposal according to 
law. ( Darling , S*. M. and Bom ford, J. M.) 

Ranchhor Singh v. Bir Sahai. 1937 R.D. 
24. 

-Ss. 79 and 80 —Ejectment under S. 80— 

Tenant undischarged insolvent during period for 
which decree was obtained — Legality of ejectment 
— Tenancy, if vests in receiver—Provincial Insol¬ 
vency Act (1920). 5*. 28 (2) and (5). 

An order for ejectment in respect of an unsatis¬ 
fied decree for rent is not illegal merely because 
one of the tenants was an undischarged insolvent 
during the period in respect of which the decree 
for arrears of rent was passed. There is no 
landed property in question but only a tenancy. 
This is not ‘real' property which can vest in an 
Official Receiver. ( Darling, S.M.) Bhoorey v. 
Qamar-ul-Hassan Khan. 1938 R.D. 787. 

-S. 80 —Alleged payment and extension of 

time—Finding of fact—If revisable. 

Where a tenant alleged a payment, and applied 
for extension of time, when the payment is denied 
by the decree-holder, a decision thereon though a 
question of fact, can be considered in revision. It 
is wrong to suppose that a question of fact could 
not be considered in revision. {Marsh, S.M. and 
Mehta, J.M ) Ajudhia Pershad v. Kewal. 1939 
R.D. 523=1939 A.W.R. (B.R.) 223. 

---S. 80 —Costs not deposited owing to a mis¬ 
understanding — Ejectment, if justified — Concur¬ 
rent findings—Interference in second appeal. 

Per Mehta, J.M. and Marsh, S.M., contra.— 
Where owing to a misunderstanding, the deposit 
of the decree amount in respect of a decree for 
arrears of rent, did not include the costs, it cannot 
entail the ejectment of the tenant. Where there 
were concurrent findings of two Courts on the 
above point, the Board refused to interfere with 
the finding. (Marsh, S.M. and Mehta , J.M.) 
Bjshnath Saran Singh v. Parsidh Narain 
Singh. 1939 R.D. 569=1939 A.W.R. (B.R.) 
245. 

-S. 80 —Decree for arrears of rent — Judg¬ 
ment-debtor paying small portion of amount with¬ 
in the period of grace and asking for further 
grace—Discretion of Court—Interference. 

Where a judgment-debtor pays only a small 
portion of the amount due under a decree for 
arrears of rent within the period of grace given 
to him and asks for further grace, it is within the 
discretion of the Court to refuse to grant a fur¬ 
ther extension, and if it rejects the application of 
the judgment-debtor for a further extension and 
orders his ejectment, the Board will not inter¬ 
fere in revision. ( Darling, S.M.) Surta v 
Panna Lal. 1937 R.D. 374. 


-S. 80— Ejectment—Payment of decree 

amount alone—Costs of ejectment, not paid— 
Liability to ejectment. 

A tenant is not liable to ejectment if he pays 
the decree amount alone without the costs of the 
ejectment proceedings. (Bomford, J.M.) Newal 
Dube v. Bholanath. 1938 R.D. 395 (2)=1938 
A.W.R. (B.R.) 335. 
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-S. 80 —Ejectment proceedings under — 

Defence by one of several co-tenants—Application 
for review of order by another on ground of non¬ 
service of notice — Competency. 

Where ejectment proceedings are taken against 
several co-tenants, it is a common practice for one 
of them to be sent and act on behalf of all; and 
when one of them has had an opportunity of 
defending and showing cause against ejectment, it 
is not open to another to apply for review of the 
order of ejectment on the ground that he was 
absent from the village and that notice was not 
served on him. In such cases, even if there is some 
doubt about the due service of notice or. one of 
them, the review is usually refused the case having 
been actually defended by one of a number of 
defendants having a common interest. ( Drake 
Brockman, S.M.) Bhola Singh v. Ram Devi. 
1936 R.D. 331. 

-S. SO—Extension of tune—Scope of — 

Tenant, if entitled to whole of last day—Order for 
ejectment on such last day — Legality—Review of 
order — Grounds. 

A tenant is entitled to have the whole of his 
last day of extension at his disposal for the satis¬ 
faction of the decree. Though an order for 
ejectment on such last day is not necessarily 
illegal, yet if the debtor appears on the following 
day and satisfies the Court that he did appear with 
money within the time allowed by law, the Court 
should review its order for ejectment. ( Darling , 
S.M. and Bomford, J.M.) Durga v. Charan 
Singh. 1938 A.L.J. (Supp.) 31=1938 A.W.R. 
(B.R.) 152=1938 R.D. 301. 

-S. 80— Judgment-debtor failing to appear 

on last day allowed for payynent—Order of eject¬ 
ment—Duty of Court to pass. 

If judgment-debtors fail to appear on the last 
day allowed by the law for payment of the 
decretal amount, the order of ejectment should 
necessarily follow and Courts should be chary of 
accepting the man 3 ' and varied excuses made for 
failure to meet their obligations by defaulting 
tenants. ( Darling, S.M. and Bomford, J.M.) Ram 
Dhari Singh v. Tahsildar Ahir. 1937 R.D. 
472. 

S.80 —Order of ejectment passed on date 
fixed for payment by tenant — Legality. 

An order of ejectment passed on the date fixed 
for payment of the decree amount by the tenant 
is not per se illegal. If a tenant is given time for 
payment till a certain day, he has no doubt time 
till midnight to pay the money. But a Court 
works in Court hours and is fully justified in 
passing orders on the day fixed, though it is bound 
to review its order if the tenant satisfies it that he 
has appeared with the money within the time 
allowed by law. ( Darling , S.M. and Bomford, J. 
M.) Durga Prasad v. Chhangan Lal. 1937 R. 
D. 336. 

-S. 80— Order of ejectment passed on judg¬ 
ment-debtor failing to appear on day fixed for 

payment—Judgment-debtor applying to set aside 

order on next day alleging illness—Order setting 
aside ejectment order—Revision. 

Where a judgment-debtor against whom a 
decree for arrears of rent was passed failed to 
appear on the last day fixed for payment and an 
order of ejectment was passed, and on the very 
next day he applied for that order to be set aside 
on the ground that he had been taken ill the day 
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before and so had arrived later and the ejectment 
order was thereupon set aside, there is no illega¬ 
lity or material irregularity such as would justify 
interference in revision. ( Darling, S.M. and Bom- 
ford, J.M.) Beni Madho Prasad v. Jasai. 1937 
R.D 453. 

S. 80 —Order of ejectment passed on judg¬ 


ment-debtor failing to appear on last day—Order 
subsequently set aside on judgment-debtor s appli¬ 
cation — Court, if can order damages to decree- 
holder. 

Where an order of ejectment passed on the 
failure of the judgment-debtor to appear on the 
last day fixed for payment of the decretal amount 
is subsequently set aside on the application of the 
judgment-debtor giving a satisfactory reason for 
his failure to appear, the Court cannot order com¬ 
pensation in the form of damages to the decree- 
holder. ( Darling, S.M. and Bomford, J.M.) Ram 
Dhari Singh v. Tahsildar Ahir. 1937 R.D. 
472. 

-S. 80— Notice under—Some of the co- 

tenants contesting—Presumption of knowledge as 
regards others. 

When some of the co-tenants have appeared 
and contested a suit for ejectment for arrears of 
rent, it must be presumed that the co-tenants who 
remained silent were well aware of the ejectment 
proceedings. ( Darling, S.M. and Marsh, J.M.) 
Bhola Nath Srivastava v. Alt Shah Khan 
1938 R.D. 617=1938 A.W.R. (B.R.) 279. 

- S. 80— Order under, when to be made — 

Order of ejectment before expiry of full period 
allowed for payment. 

It is illegal to pass an order of ejectment under 
S. 80 of the Agra Tenancy Act before the expiry 
of the time given for payment. The proceedings 
should be allowed to remain pending for the whole 
°* fh* last day of the period allowed for payment, 
and if at any time on that day payment be made, 
no order of ejectment ought to be made. 
( Niamatullah, J.) Aisha Bibi v. Divandar Pra¬ 
sad. 1937 A.L j. 259=1937 R.D. 131=168 I C 
680=9 R A 665=1937 A.L R. 392=1937 AW 
R. 195=A.I.R. 1937 All. 350. 


S. 80 (2)— Order under—Time for carryim 
out, if any. 

There is no provision in the Agra Tenancy Ac 
for limiting the period within which, an order o: 
ejectment having been passed the decree holdei 
must apply for possession. But there is no doub 
that it is undesirable that a decree-holder shouk 
delay his application for taking formal posses 
sion. ( Darling, S.M. and Bomford, J.M.) She< 
J'Rasad Gupta v. Mandil Singh. 1938 R.D 
541=1938 A.W R. (B.R.) 235. 

“S. 80 (2) (a) —Ejectment suit—Order ot 
tenant to pay fixed sum of money by certain datc- 
Plea of payment out of Court—Payment not cer 
ttfied or recorded—Effect. 

In an ejectment suit the defendant is orderec 
to pay a certain sum by a certain date to escapi 
ejectment, and if the tenant pleads payment out o 1 
Court, the payment must be either certified oi 
recorded in the manner prescribed by law ; other 
wise no such payment can be taken account of 
(Drake Brockman, S.M. and Knox, J.M.) Mohan 
Lal v. Nandia. 1936 R.D 557. 

~~T. -;S. 80 (3)— Review—Ejectment order after 

allowing three periods of grace—Total period 
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reasonable though less than six months—Review 
on ground of plea ad misericordian— Jurisdiction. 

Where the trial Court has allowed three periods 
of grace for payment, and the total period allow¬ 
ed is not unreasonable though falling short of 6 
months, it is not justifiable to allow a review of 
an order of ejectment on a plea ad misericordian. 
To allow such review is tc reopen an ejectment 
already ordered without any good reason and has 
the effect of allowing a further and fourth exclu¬ 
sion, Such an order is without jurisdiction. 
(Drake Brockman, S.M. and Knox, J.M.) Shyama 
Nand Nath v. Ram Baran Singh. 1936 R.D. 
27°. 

-S. 81—Notice under—Service of—Omis¬ 
sion to contest notice or to pay arrears—Order of 
ejectment—Application for review—Competency 
—“Sufficient reason” for review—Failure to 
explain non-compliance with section — Effect. See 
C. P. Code, O. 47, R. 1. 1936 R.D. 466. 

- S. 81 — Procedure under—Powers of re¬ 
view—Notice by Tahsildar followed by order of 
ejectment—Application by tenant for review — 
Duty of Collector on granting review—Collector 
confirming order granting review on appeal—Duty 
of. 

If a Court grants a review application, it has 
either at once to re-hear the case or make such 
order in regard to re-hearing as it thinks fit. When, 
therefore, a Tahsildar who has passed an order 
of ejectment in pursuance of a notice under S. 81, 
Agra Tenancy Act, accepts an application of the 
tenant for review, he should restore the case to 
the register and proceed according to law. When 
the contentions of the tenant are such that he in¬ 
tends to contest the claim against him, the appli¬ 
cation of the landlord for issuing notice under 
S. 81, therefore, becomes a suit for arrears of 
rent, and if such arrears exceed Rs. 200, the 
Tahsildar is bound to forward the suit to the Sub- 
Divisional Officer. He has no jurisdiction to pro¬ 
ceed further in the matter. If on appeal by the 
landlord the Collector confirms the order of the 
Tahsildar granting the application for review, he 
should direct the Tahsildar to proceed as laid 
down in S. 81 (5). ( Drake Brockman, S.M. and 

K"ox, J.M.) Ajodhia Prasad v. Surji. 1936 
R.D. 466. 

— S. 81 —Services of notice under — Exten¬ 
sions of time—Default in payment—Order of 
ej e ctm ent — Review. 

Where on service of a notice under S. 81 of 
the Tenancy Act, a tenant appears and obtains 
extensions of time more than once for the pay 
ment of the arrears, but does not care to appear 
on the expiry of the extended time, an order for 
ejectment is passed, his application thereafter to 
review the order of ejectment should not be 
allowed. ( Darling, S.M. and Bomford, J.M.) 
Swami Har Saran Das v. Nathu. 1938 R.D. 
341=1938 A.W R. (B.R.) 182. 

S. 82—Applicability—Lands let to tenant 
validly and transferred by him to another— 
Remedy of landlord—Suit to eject under S. 44— 
Maintainability. See Agra Tenancy Act, Ss. 44 
and 82. 1937 A W.R. 888. 

- S. 82 — Applicability—Mortgage by one of 

several co-tenants—Acquiescence by others — 
Effect of. 

S. 82 of the Agra Tenancy Act is not inappli¬ 
cable to the case of a mortgage executed by one of 
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several co-tenants of a holding. To hold that the 
section does not apply in such a case would result 
in a number of co-tenants whittling away the 
tenancy by small mortgages with which the 
zamindar would be helpless to interfere. The 
co-tenants must assert themselves actively as soon 
as they see that one co-tenant executes a mortgage 
infringing on their rights. If they deliberately 
acquiesce in it, they must pay the penalty. ( Dar¬ 
ling, S.M. and Bomford , J.M.) Abdul Matid v. 
Abdul Hamid. 1938 R.D. 190 (2)=1938 A.W. 
R. (B.R.) 120. 

- S. 82 —Applicability—Sub-lease by tenant 

for five years in favour of third party—Sub lessee 
to pay annually fixed sum to tenant's creditor and 
zamindar’s rent—Legality of sub-lease—Tenant— 
If liable to ejectment. See Agra Tenancy Act, 
Ss. 27 and 34 (1). 1936 R.D. 318 (2). 

—S . 82 —Decision in suit for arrears of inter 
partes under the Agra Tenancy Act of 1901 hold¬ 
ing that defendant was a proprietor and not 
tenant docs not operate as res judicata in a sub¬ 
sequent suit for ejectment under S 82 of Act III 
of 1926. 1937 A.W.R. 1215=1937 A.L J. 1339. 

-S. 82 —Illegal sub-letting — Co-tenants not 

objecting to each others sub-letting — Effect — 
Liability to ejectment. 

As a division of the holding is not binding on 
the landlord without his consent in writing, it is 
equally not binding on his tenants in their relation 
with the landlord. Nevertheless, if each co- 
tenant sub-lets his holding without objection from 
the others, then the whole holding becomes ille¬ 
gally sub-let, and each of such co-tenants is liable 
to ejectment under S. 82 of the Tenancy Act. It 
is not open to the tenants-in-chief to plead that 
the whole tenant body did not sub-let the whole 
holding in one transaction, and thereby try to 
escape the consequences of their acts. ( Bomford, 
J M.) Lachhua t-. Damru Lal. 1938 A.W.R. 
(B.R.) 149=1938 R.D. 290. 

--S. 82— Illegal sub-letting—Ejectment suit — 

Limitation-Starting point—Renewal of lease 
from year to year—If furnishes fresh cause of 
action—Absence of registered lease—Effect. 

In the case of illegal sub-lease, not effected by 
a registered deed, a fresh cause of action accrues 
to the Zamindar at every fresh renewal of the 
lease from year to >ear, though the sub-letting 
may have commenced several years before the 
suit. (Darling, S.M. and Bomford, J.M.) Badlu 
v. Dwarka Prasad. 1937 R.D. 49. 

--S. 82— Mere entry of 4 mortgage ’ in recent 

patzuari papers—If enough to justify ejectment. 

The mere entry of mortgage in a recent patwari 
paper, in the absence of convincing secondary 
evidence of the execution of mortgage of an 
occupancy holding subsequent to Act III of 1926 
would not be enough to justify ejectment of the 
transferee as well as of the transferor under 
S. 82 of the Tenancy Act. (Mehta, J.M.) Iiini 
Husan v. Goodar. 1939 A.W R (B.R.) 41 = 1939 
A.L.J. (Supp.) 49=1939 R.D. 303. 

- S. 82 —Mortgagee of occupancy holding 

obtaining possession through Civil Court—Liabi¬ 
lity for ejectment. Sec Agra Tenancy Act. 
Ss. 34 and 82. 1939 R.D. 34 (2). 

-.S. 82 —Proof of a case under—Necessary 

ingredients. 

If the landholder produces copies of village 
papers to show that there has been transfer un- 
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der a void lease, then all the ingredients neces¬ 
sary to prove the case under S. 82 of the Agra 
Tenancy Act are present. (Marsh, S.M. and 
Mehta, J.M.) Kishen y. Kamta Prasad. 1939 
R.D. 309. 

--S. 82— Suit for ejectment on ground of 

illegal mortgage by one of co-tenants—Mortgagee 
found not to have been put in possession — Suit, If 
liable to be dismissed. 


A suit for the ejectment of the recorded co- 
tenants from a holding on the ground that one of 
them had illegally mortgaged a portion of the 
holding, is liable to be dismissed if it is found 
that the mortgagee had never been put in posses¬ 
sion. (Bomford, J.M.) Partab Bahadur v. 
Mazhar Khan. 1937 R.D. 268 (1). 

-S. 82 —Suit under — Maintainability — Sub¬ 
tenant ejected prior to institution of suit under 
S. 82 —Cause of action , if exists. 

Where a tenant had filed a suit under S. 86 of 
the Tenancy Act against a sub-tenant, got him 
ejected and actually took possession all prior to 
the date of the institution of a suit against him 
under S. 82 of the Act, the latter suit is not 
maintainable, for no cause subsisted, on the date 
when the suit was filed. (Marsh, S.M. and Mehta, 
J.M.) Jamuna Misra v. Jai Govind Ram 
Tewari. 1939 R.D. 538=1939 A.W.R (B R ) 
238. ‘ 


- S. 82 —Suit under—Decree in favour of 

plaintiff with proviso that if tenants'filed suits' to 
eject sub-tenants decree would not be executed — 
Sub-tenants surrendering possession without suits 
— Tenants, if can be ejected. 

Where in a suit under S. 82 of the Agra Ten¬ 
ancy Act, the Court gave the plaintiff a decree 
with the proviso that if the tenants “filed suits" 
to eject the sub-tenants the decree would not’be 
executed, and when the plaintiff applied for exe¬ 
cution, the tenants filed an objection explaining 
that the sub-tenants had left possession and that 
was why they had not thought it necessary to 
comply with the order of the Court, the Court 
should, in such circumstances, enquire whether 
there had been substantial compliance with its 
order and if it is satisfied that the sub-tenants 
had really surrendered, should not order the 
ejectment of the tenants. (Darling, S.M. and 
Bomford, J M.) Pharf.ndra Gir v. Jhagroo. 

1937 R.D. 261. 

-S. 82 -—Void mortgage—Redemption subse¬ 
quent to suit under S. 82—If can save ejectment. 

Where it is clear that when the suit under S. 82 
of the Tenancy Act was brought the alleged void 
mortgage was in existence, but was paid off some 
months after the filing of the suit, that circum¬ 
stance cannot save the tenant from ejectment. 
(Darling, S.M. and Mehta. J.M.) Balram Govind 
Rai v. Nabi Rasul. 1938 A.W.R. (B.R.) 370= 

1938 R.D. 605. 

-Ss. 82 and 83 —Defendant belonging to 

family paying Rs. 1,800 land revenue—Right to 
benefit of proviso to S. 83. 

The mere fact that in a suit under S. 82 of the 
Agra Tenancy Act, the main defendant is not an 
agriculturist inasmuch as he belongs to a family 
that pays Rs. 1,800 land revenue, cannot be a rea¬ 
son for not giving him the benefit of the proviso 
to S 83 of the Act. (Darling, S.M. and Bomford, 
J.M.) Abdul Aziz Khan v. Mohammad Ahsan. 
1937 R.D. 263. 
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•Ss. 82 and 83 —Illegal sub-letting — Eject- 


ment—Discretion. 

Where there has been illegal sub-letting in 
favour of the members of the family, which is a 
typical agriculturist family, in a suit for eject¬ 
ment, a proper exercise of discretion would be 
to allow the tenant to eject the sub-lessees under 
S. 83 of the Tenancy Act (Darling, S. M. and 
Mehta, J.M.) Bahoran Tewari v. Ram Chan- 
der Tewari. 1938 A.W.R. (B.R.) 325=1938 
R.D. 674. 

-—Ss. 82 and 83— Illegal sub-letting—Penalty 

—Discretion of trial Court—Exercise of — Prin¬ 
ciples. 

Full discretion is lodged in the trial Court as 
regards the area from which a tenant, who trans¬ 
fers land by sub-leases beyond the period allowed 
by law, is to be penalised. Usually where the 
tenant belongs to an agriculturist class and there 
is no persistency in sub-letting, in that case grace 
is given or if ejectment at all is ordered, it is 
from the offending area and not from the whole 
area. (Marsh, S.M. and Mehta. J.M.) Tirbeni 
v. Kkdar Ggvind Rai. 1939 R D. 277 (2) = 1939 
A.W.R. (B.R.) 115. 

-“Ss. 82 and 83— Mortgage of occupancy 

holding before Act—Zamindar not taking action 
to eject niortgagee—Subsequent sub-letting of 
holding by niortgagee to mortgagor and others — 
Zamindar’s right to sue for ejectment. 

Where an occupancy holding was mortgaged 
before the Act of 1926 came into force and the 
Zamindar did not take action in time to eject the 
mortgagee but the mortgagee subsequently sub¬ 
let the holding to the mortgagor and others, the 
Zamindar is entitled to sue for ejectment of all 
concerned for illegal sub-letting and no leniency 
should be shown in such a case under S. 83 of the 
Act. (Darling, S.M. and Bomford. J M.) Phf.ku 
Ciiamar v. Abdul Wahaii. 1937 R.D. 445. 

“ ? 8 *r a ? d f^—Suit for ejectment on 

°f '“*aal sub-letting—Defendant, if en- 
titled to benefit of S. 83. 

Where a suit for ejectment is brought on the 

ground of illegal sub-letting, the defendant is 

entitled to the benefit of S. 83 of the Agra 

Tenancy Act. (Darling, S.M. and Bomford,!. 

m.) Ijajadhar ^Amarnath. 1937 R.D 137. 

h ,,,, S r 3 *, 8 ^ , and Sub-tenancy in respect of 

rinht ?/ h 0 d i*! 9 fP'SL back 40 years—Tenants’ 
right to benefit of S. 83. 

th^h hC i r r the sub - l 5 na »cy in respect of the bulk of 

back 40 years and two of the 
S t T e had been sublet for 8 years only to a 
the £?M* h0 \ S u al3 ° a su h -tenan t in another field in 
the u?iv , ; ng \ th c t o r l an i ,s entit,ed to the benefit of 
respect of S r 3 °/ Vi* A S ra Tenancy Act, in 
Bomford ho,dl "** darling, S.M. and 

KHAN ‘ V1oham - 

^ 37 Liability to ejectment — 

s on u der t %J°' rT"! ° f s \ are af,er “ dm ~ 
co-tenant 37 ~ EBecl on the share of the other 

undos'°37 o £ f a ,h°' d i ng bet " een lw ° co-tenants 
getting the zamindar toagree"^^ nJt re'uUh! 
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one, the liability to ejectment is from the whole 
of the holding. (Mehta, J. M.) Subhan v. 
Nabiullah. 1939 R.D. 267 = 1939 A.W.R. 
(B.R.) 251. 

-S. 82 (1)—Applicability—Occupancy tenant 

—Transfer by in contravention of S. 27—Validity 
—Liability of tenant and transferee to ejectment 
by landlord. See Agra Tenancy Act, Ss. 27, 34 
(l), 82 (1) and 83. 1936 R.D. 474. 

-S. 82(1)—If applies to fixed rate tenant. 

See Agra Tenancy Act, Ss. 34 (1), 82 (1) and 85 
(3). 1940 A.L.J. 261. 

-S. 83—Benefit of section—When to be 

allowed See Agra Tenancy Act, Ss. 82 and 83. 

1938 R.D. 674. 

-S. 83— Exemption under — Discretion — 

Grounds — Sub-letting of whole holding—Relief if 
available. 

Under S. 83 of the Agra Tenancy Act, the 
Court in its discretion can exempt from the 
decree for ejectment, that portion of the holding 
which had not been ‘actually transferred or sub¬ 
let' at the date of the suit. But where the whole 
holding has been sublet, and it had been so sub¬ 
let persistently for a number of years, S. 83 
cannot be applied to such a case. (Darling, S.M. 
and Bomford, J.M.) Mukarra.m Ai.i Khan v. 
Puran. 1938 R.D. 421 = 1938 A.W.R. (B.R.) 
179=1938 A.L.J. (Supp.) 29. 

-S. 83— Sub-letting for 20 years — Sub-tenant 

—If becomes tenant in chief. 

Merely because certain plots of land have been 
sublet for 20 years, the sub-tenant does not 
become a tenant-in-chief. (Drake Brockman, 
S.M. and Knox, J.M.) Kula v. Dasai Koeri. 
1936 R.D. 337 (1). 

-S. 83— Void mortgage — Applicability of 

S. 83. 

Though the benefit of the grace can be allowed 
under S. 83 of the Agra Tenancy Act in a case 
where the sub-letting is of the voidable variety, it 
cannot be applied to a case of a mortgage which 
is ab initio void. (Marsh, S.M. and Mehta, J.M.) 
Ahmad-Ullah v. Sheo Nath Badhai. 1939 
A.W.R. (B.R.) 112=1939 R.D. 436. 

-—S. 83, proviso— Applicability—Illegal sub¬ 
letting by occupancy tenant—Tenant essentially 
agriculturist—Right to benefit of proviso — Condi¬ 
tions. 

An occupancy tenant who is essentially an agri¬ 
culturist, but who makes an illegal sub-lease 
should not be lightly deprived of his occupancy 
rights, if he is prepared to resume possession of 
the holding and to eject the sub-tenant admitted 
by him. He should in such a case be given the 
benefit of the proviso to S. 83 of the Agra 
Tenancy Act. (Darling, S.M. and Bomford, J. 
M.) Badlu v. Dwarka Prasad. 1937 R.D. 49. 

“ S. 83, Proviso— Applicability—Void lease. 
The benefits of the proviso to S. 83, Agra 
Tenancy Act, can be availed of only in the case 
of voidable leases and not in the case of transac¬ 
tions which are void ab initio. (Drake Brockman, 
S-M. and Knox, J.M.) Parbhu Shankar v. 
Sukha. 1936 R.D. 108. 

-S. 83, proviso—Right of the tenant to the 

benefit of. Agra Tenancy Act, Ss. 82 and 
83. 1937 R.D. 263. 

-S. 83, proviso—Scope—Transfer by occu¬ 
pancy tenant in contravention of S. 27—Eject¬ 
ment by landlord—Benefit of proviso—If availa- 
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ble. See Agra Tenancy Act, Ss. 27, 34 (1), 82 
(1) and 83. 1936 R.D. 474. 

•Ss. 84 (1) (a) ai 197 (e)— Grove divided 

« « A • • m • | ■ 


^ v*. v 1 \* / u 1 a ^ 1 \^/ *-* ' i/t u ; i/ » u t u 

between two mahals at partition — Smaller area 
falling within one ceasing to be grove — Holder — 
Liability to ejectment from that portion—Holder 
continuing as grove-holder in respect of larger 
part in other mahal— If affords protection from 
ejectment from smaller area. 

Where as the result of a partition a grove is 
divided between two mahals, and a small area 
falling within one mahal, and constituting an 
entirely separate grove, quite independent of the 
larger portion which has fallen in another mahal, 
has, since the partition, ceased to be a grove, the 
holder becomes a non-occupancy tenant liable to 
ejectment from that plot which has ceased to be 
a grove. The fact that he continues to be a 
grove-holder in the larger portion of the other 
mahal cannot protect him from ejectment. ( Dar¬ 
ling, S.M. and Bomford, J.M.) Allah Jalle 
Shanhui;. Raj Bahadur. 1937 R.D. 43. 

-S. 85 (3)—If applies to fixed rate tenant. 

See Agra Tenancy Act, Ss. 34 (l), 82 (1) and 85 
(3). 1940 A.L.J. 261. 

-S. 86— Applicability—Mortgagee from one 

of the co-tenants—Status 4 of—Liability to 

ejectment. 

Where a person claims to be a mortgagee from 
one of the co-tenants in an occupancy holding, 
his position will be nothing higher than that of a 
sub-tenant liable to be ejected and when the 
alleged mortgage is not proved, the appropriate 
section to deal with such a tenant would be S. 86 
of the Agra Tenancy Act. (Mehta, J.M.) Jagar- 
nath Singh v. Sheo.mangal Lal. 1939 R D 
124=1939 A.W.R. (B.R.) 191. 

-S. 86— A pplicability—Tenant of Zamindar* s 

grove—Ejectment— Forum. 

In the case of a tenant paying sayar, and not 
rent in respect of a grove, he can be ejected only 
by a Civil Court, though the sayar payable could 
be collected by the Revenue Courts. ( Bomford, 
J.M. and Darling , S.M.) Ram Chandra Singh 
v. Thakur Gopal Lalji. 1938 R.D. 371 = 1938 
A.W.R. (B.R.) 203=1938 A.L.J. (Supp.) 58. 

S. 86 Applicability—Widow of occupancy 
tenant—Sub-lease by—Death of widow—Eject- 
ment of sub-tenant by landlord—Right of— 

Tena ncy Act, S. 32 (1) and 

(O). iy3o K.D. 496. 


——S. 86— Ejectment—Application under— 

Ejectment of non-occupancy tenant—Respondent 
discovered to be thekadar— Procedure — Applica- 
tton—/f can be converted into and dealt zvith as a 
platnt under S. 207— Proper course for landlord. 
An application under S. 86 of the Agra Tenancy 

^h C a ilp 10Ug l h n tS t0 b u dccmed to be a plaint when 
nndir ^ e ?n7 Ca, J n cot ]\ ertc( * into a plaint 

ft uVr 207 ° f l j ie l Act and be dea,t with as such, 
tLInt f lsc ?, ve ; red * ’at the alleged non-occupancy 
mntrlrf d theka( ! ar ' Tbe landlord in such a case 

a suit under the proper section and 
lt with the proper court-fees. (Drake 
Brockman, S.M. and Knox, J.M.) Beni Ram v. 
B hag want Singh. 1936 R.D. 539. 


-S. 86 Defendant’s possession found to be 
as mortgagee—Ejectment as sub-tenant—Validity. 
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In a suit under S. 86 of the Agra Tenancy Act 
against an alleged sub-tenant, in order to succeed, 
one must prove the contract of sub-ten¬ 
ancy. Where the defendant’s possession has been 
found by a Civil Court to be that of a mortgagee 
he cannot be ejected as a sub-tenant. (Mehta, J. 
M.) Rameshwar Prasad v. Khedan Koeri. 
1939 A.W.R. (B.R.) 70=1939 A.L.J. (Supp.) 65 
=1940 R.D. 71. 

—S. 86— Ejectment—Notice of — Form — In¬ 
clusion of tzvo khatas in one notice—Legality of 

Where two separate khatas are included in one 
notice of ejectment, the notice is at the very out¬ 
set bad in form. ( Darling, S M. and Bomford, J. 

Salig Ram v - Ghana Ram. 1938 A.W.R. 
(B.R.) 150=1938 R.D. 292. 

-~S. 86 —Ejectment of recorded tenant—Effect 

on other members of the family. 

Where, on the death of a common ancestor, a 
surviving son is recorded as heir of a statutory 
tenant and he is ejected under S. 86 of the Agra 
Tenancy Act, it is not the duty of the zamindar 
to look for other tenants who were members of a 
joint family and whose names had not been re¬ 
corded in the papers. The members of the family 
have only to thank themselves for not having got 
themselves recorded. They cannot deny the know¬ 
ledge of the ejectment of the recorded tenant 
who was recorded as the head of the family. 
(Marsh, S.M,) Shiam Sundar Lal v. Muket 
§ E . H ^ Lal - 1939 r d - 522=1939 A.W.R. (B. 

K.) 222, 

; S. 86 Ejectment—Person in possession 
paying sayar—If can be ejected—Appeal—New 
point of law. 

It is clear that a zamindar cannot under S. 86 of 
the Agra Tenancy Act sue to eject a person who 
is only in possession on payment of sayar. Such 
a point can be taken for the first time in appeal as 
it is a perfectly good point of law which can be 
taken at any time. ( Darling , S.M. and Bomford, 

y /¥j^ MAHADEoSlNGH v - Ganga Ram Das. 1938 
A.W.R. (B.R.) 86=1938 R.D. 252. 

—-S. 86 —Ejectment of sub-tenant—Failure to 
establish sub-tenancy — Effect. 

Where a plaintiff sues to eject another from 
possession as a sub-tenant, his suit is liable to be 
dismissed, if he fails to establish any contract of 
sub-tenancy between himself and the defendant. 
(Darling, S.M. and Mehta, J.M.) Mohib Ali v. 
Buchunu. 1938 R.D. 753. 

-S. 86 —Mortgage and theka in favour of 

mother and son respectively on same day—Nature 
of the transaction — Ejectment, if can be had. 

Where a simple mortgage in favour of the 
mother of a thekadar is executed on the same date 
as that on which the theka is given to the son and 
where both the transactions are in respect of the 
same share of property, the transaction is really 
a mortgage of zamindari share with possession. 
As such, Courts would not help to eject the mort- 
gagee without paying the consideration money. 

( Darling , S.M. and Mehta, J.M.) Muneshwar 
Pathak v. Mst. Ureha. 1938 A.W.R. (B.R.) 354 
=1938 R.D. 852=1939 A.L.J. (Supp.) 1. 

S. 86 One of co-sharers in sir executing 
mortgage in favour of sub-tenant—Suit to eject 
latter—Joinder of all co-sharers in suit—If neces¬ 
sary. 
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All the co-sharers in sir should join in a suit 
under S. 86 of the Agra Tenancy Act to eject a 
sub-tenant in sir in whose favour one of the co- 
sharers has executed a mortgage. ( Darling, S.M. 
and Bomford, J.M.) Raghunandan v. Ram 
Bachan Singh. 1937 R.D. 345. 

-S. 86 —Recorded as sub-tenant claiming to 

be mortgagee—Holding of land in lieu of interest 
—If can be ejected as sub-tenant. 

Where a person who is recorded as a sub-tenant 
in the papers, claims that he is a mortgagee to 
whom the land was given in lieu of interest for a 
period of three years and that he was entitled to 
retain possession if the principal was not paid, he 
is not a sub tenant and cannot be ejected under 
S. 86 of the Tenancy Act. {Mehta, S.M. and 
Harper, J.M.) Misri Lal v. Kalap Nath. 1940 
R.D. 122 (1)=1940 A.W.R. (B.R.) 49. 

——S. 86— Suit for ejectment of sub-tenant — 
Denial of sub-tenancy by person holding land for 
over 32 years—Burden of proof. 

Where a sub-tenancy is pleaded, but is denied 
by the other side, the plaintiff has to prove that 
the sub-tenant was under a direct contract of 
sub tenancy, his sub-tenant. When such a sub¬ 
tenant is one of 32 years standing, the doubt 
arises that the sub-tenant is holding direct by 
arran gement with the zamindar. {Mehta, 
Ram Ghulam v. Diwari Lal. 1938 A 

W.R. (B.R.) 352=1938 R.D. 850=1939 ALT 
(Supp.) 2. 

~ : S. 86— Suit to eject sub-tenant—Plaintiff 
declared occupancy tenant at concessional rate — 
Sub-tenants of long standing at concessional rate 
—If can resist ejectment. 

Where a person was declared to be an occu¬ 
pancy tenant at the time of the revision of 
records and rent was fixed though it was at a 
concessional rate and later, in an enhancement 
suit it was again so decided his suit for ejectment 
o sub-tenants who though of long standing, 

n °c be resisted. {Mehta, J.M.) Shec 
Nandan Singh v. Raja Brijf.ndra. 1938 A.W R, 

<®; R ) 361=1938 R.D. 854 (2)=1939 A.L.J 
(aupp.) 4. 

—— S. 86— Suit to eject tenant from grove land 
Question if grove was planted by zamindar or 
tenant—Burden of proof. 

Where in a suit under Ss. 86 and 92, Agra 
tenancy Act, for the ejectment of the defendant* 
as non-occupancy tenants from certain plots 
which are claimed by the plaintiff zamindar to be 

” lS gr r °Y e lan<b * s established that the grove in 
one of the plots had already been planted by the 

, a f w hen the defendants were admitted tc 
tne holding, it must be assumed that the whole 

HaUn ,S *k ami ? dari grove » and if the defendants 
fnc.imh^*° lhc I p,otsas their grove-land, it is 

wer^nlan^A £ hef ? to sho ™ that the trees thereon 
« M by thcm - ( - Darlin 9 > S.M.) Mohan 

R D 369 MohamMad Ihsan Ullah Khan. 193? 

S. 86 —Tenant admitted by all the co-sharer j 
be e J*ct*d by some of them. 

Wh ‘ c tbe H C0 ^ h t r K erS * oin in ejecting a tenanl 

Who is admitted by all Of them, even though the 
majority of them might have come to some 
arrangement about collecting rents behind the 
back of the others and the tenant. {Darling, S.M. 
ond Bomford, J.M.) Noor Mussalman v, 
Rameshwar Prasad. 1937 R.D. 55 
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-S. 86— Sir land—Sale of—Relinquishment 

of ex-proprietary rights—Ejectment of sub¬ 
tenant—Suit by vendee alone—Competency. See 
Landlord and Tenant—Ex-proprietary tenant. 

1936 R.D. 46. 

—-S. 86—Sir land—Sub-tenant—Liability to 

ejectment—H ereditary rights—When conferred. 

When there is nothing to show that a sub-tenant 
in sir land is to be protected from ejectment 
naslan bad naslan, it must be presumed that he is 
an ordinary sub-tenant liable to ejectment. Here¬ 
ditary rights are not conferred unless they are 
expressly stated to be such. {Darling, S.M.) 
Ganga Ram v. lalta Pershad. 1936 R.D. 572. 

-S. 86 (2)— Lease with re-entry clause — 

Absence of provision for ejectment on failure to 
give up land when demanded—If confers occu¬ 
pancy rights on heir of statutory tenant. 

In a suit to eject the heir of a statutory tenant, 
the latter pleaded that as he had been holding 
continuously under the lease for more than 12 
years before the Tenancy Act of 1920 came into 
force, he had become an occupancy tenant. It was 
found that the lease contained a re-entry clause, 
but there was no enforcible clause that the tenant 
should be liable to ejectment if he failed to give 
up the land when the zamindar required it. 

Held, that the lease did break the period count¬ 
ing for occupancy, and that the defendant was not 
an occupancy tenant. {Knox, J.M.) Nakchhed 
v. Ram Sundar Prasad. 1936 R.D. 166. 

-S. 86 (2)— Suit to eject heirs of statutory 

tenants—Plea of occupancy tenancy—Defendant's 
predecessor Proved to have been in continuous 
occupation from 1309 -F. to 1 337-F—Plaintiff 
alleging seven years' lease but failing to prove 
same—Status of defendants—Liability to eject¬ 
ment. 

In a suit for ejectment of heirs of statutory 
tenants, the latter claimed to be occupancy tenants. 
Their predecessor in interest was found to have 
been in continuous possession of the land from 
1309-F. till his death in 1337-F. The plaintiff who 
contended that the predecessor of the defendants 
held the land on a seven years' lease from 1319-F. 
which would preclude the accrual of occupancy 
rights, but could not prove it. 

Field, the defendants must be held to be occu¬ 
pancy tenants not liable to ejectment and not 
merely heirs of statutory tenants. {Drake Brock¬ 
man, S.M. and Knox, J.M.) Sukhdeo Teh v. 
Abhiraji. 1936 R.D. 337 (2). 

Ss. 86 and 34—Mortgage by occupancy 
tenant Last legitimate occupancy tenant dying 
without heirs—Mother recorded as occupancy 
tenant Suit by her against the mortgagee in 
ejectment, treating him as sub-tenant—Status of 
mortgagee. See Agra Tenancy Act, Ss. 34 and 
86. 1937 R.D. 525. 

-Ss. 86 and 44 —Ejectment of licensee — pro¬ 
per remedy—Suit under S. 86, if can be converted 
into one under S. 44. 

Where a suit is brought under S. 86 of the 
Agra Tenancy Act, the person sued is treated as 
a non-occupancy tenant. It cannot be said in the 
same breath that such a person is a licensee, 
whose licence it is desired to be revoked under 
S. 60 of the Easements Act. In such a case the 
proper thing would be to file a suit under S. 44 
after giving the licensee the necessary notice and. 
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if he had stayed on, then under the strict word¬ 
ing of S. 44, he would be a trespasser. But it is 
not possible to convert a suit under S. 86 to one 
under S. 44, though the contrary is possible I 
(Mehta, J.M.) Hari Nath Singh v. Satyadeo 1 
Singh. 1939 R.D. 533=1939 A.W.R. (B.R.) 
233. 

-—Ss. 86 and 44—Trees disappearing from 

portion of grove land—Suit to eject grove-holder 
from that portion—If lies. See Agra Tenancy 
Act, Ss. 44 and 86. 1937 R.D. 166 (1). 

-Ss. 86 and 92— Deed described as zar-e- 

peshgi for five years — Provision for re-payment 
of amount at end of period and for payment by 
lessee to landholder of fixed amount—Lessee en¬ 
tering and remaining in possession — Non-payment 
of amount by lessor—Right to eject lessee as sub¬ 
tenant at end of term — Transaction—If lease or 
mortgage. 

A deed purporting to be a zar-e-peshgi lease 
for a period limited to five years, acknowledging 
receipt of a sum of money bataur zar-e-peshgi, 
and providing, inter alia, for payment of a cer¬ 
tain amount by the lessee to the landholder and 
for re-payment of the zar-e-peshgi money after 
the end of the period of five years and also pro¬ 
viding for the giving up of possession by the 
lessee after the period stated, is really a mortgage 
and not a lease. The lessee entering possession 
under such a deed and remaining in possession 
until re-payment of the principal amount is not a 
sub-tenant, but a mortgagee, and is not liable to 
ejectment as a sub-tenant at the end of the term 
when he has not been paid the amount due to him. 
(Drake Brockman, S.M. and Knox , J.M.) Balak 
Ram v. Nathoo. 1936 R.D. 461. 

Ss. 86 and 92— Name of occupancy tenant 
removed from khatauni merely on order of 
qanungo— Procedure under S. 107 not followed— 
Right of such tena)it to sue for ejectment of his 
sub-tenants. 

From 1336-F. onwards the plaintiff who was an 
occupancy tenant was shown as ghair qabiz in the 
khatauni with the Zamindar cultivating the plots 
as his khudkasht. The names of the defendants 
appeared in the khatauni for the first time in 
J341-F as cultivating vice the Zamindar. In 
1342-h. there was a marginal note in khatauni to 
the effect that under the order of the supervisor 
qanungo the name of the occupancy tenant had 
been expunged. The procedure under S. 107 of 
the Tenancy Act was not followed in the present 

case. 1 he occupancy tenant brought a suit for 

ejectment of the defendants as sub-tenants under 
Ss. 86 and 92 of the Act and established their 
contract of sub-tenancy with them. 

Held, that the plaintiff must still be recognized 
as the occupancy tenant of the holding and the 
defendants were, therefore, liable to ejectment 
RD** 463 Chiiedi v. Duja Singh . 1937 

7 '^ s 86 an , d 92 —Occupancy holding—Suit 

jor ejectment—Mortgage in favour of defendant 

Lease also executed simultaneously in his 

lessee* ^ C0 ' lenanls ~ Rent fi xe d as payable by 

One of the co-tenants of an occupancy holding 
executed a bond in favour of M and simultane¬ 
ously gave him a lease. In the lease there was 
no reference to the bond which was executed on 
the same day. A specific rent was fixed as pay- 
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able by the lessee. The survivor of the co-tenants 
surrendered his rights in the occupancy holding 
to the plaintiff who brought a suit under Ss. 86- 
and 92 of the Agra Tenancy Act for the eject- 
ment of M as a sub-tenant. 

Held, the transaction cannot be considered to 
be a mortgage and M, the defendant is a sub¬ 
tenant who is liable to ejectment on the maturity 
of the sub-lessee. (Darling, S. M. and Bomford, 

J.M.) Mohram Singh v. Deep Singh. 1937 R. 
D. 512. 

-Ss. 86 and 92— Scope — Widow of occu¬ 
pancy tenant — Re-marriage—Suit for ejectment 
by landlord — Dismissal—If involves admission to 
tenancy—Entry of name of widow as tenant in 
papers—Effect of. 

A landlord sued the widow of an occupancy 
tenant under Ss. 86 and 92 of the Agra Tenancy 
Act for ejectment, on the allegation that on her re¬ 
marriage the occupancy rights inherited from her 
former husband ceased to exist and that by pro¬ 
cess of law she became a non-occupancy tenant 
liable to ejectment from year to year by the 
zamindar. The Courts found that she had not 
become an occupancy tenant, and that the suit 
under S. 86 was not maintainable. The widow’s 
name, it appeared, was entered in the papers as 
tenant for several years. 

//Wrf, that the suit under Ss. 86 and 92 and its 
dismissal did not involve an admission on the part 
of the landlord, that the widow, in spite of her 
re-marriage, was his tenant, and that the entry of 
her name in the papers as a tenant did not prove 

either expressly or by implica¬ 
tion, admitted her to tenancy after her re-mar¬ 
riage. ( Drake Brockman, S.M. and Knox , J.M.) 
Balaram Chaube v. Biranja. 1936 R.D. 440. 

--—Ss. 86 and 92— Suit for ejectment brought 

while Act II of 1901 was in force — Suit compro¬ 
mised—Defendant admitted to fresh tenancy and 
given land under Singhara— Subsequent suit to 
eject hint from Singhara plot — Defendant, if can 
revive his claim to occupancy rights. 

Where a suit for ejectment brought by the 
zamindar while Act II of 1901 was in force was 
compromised, and the defendant was admitted to 
a fresh tenancy of the holding and was given 
land under Singhara, in a subsequent suit for his 
ejectment the defendant cannot revive his claim 
to occupancy rights which was not recognised in 
the agreement which led to the decision of the 
earlier ejectment suit, and as under the new 
Tenancy Act of 1926 he is not entitled to statu¬ 
tory rights in the Singhara plot, he is liable to 
ejectment as a non-occupancy tenant from this 
plot. (Darling, S.M.) Chaturi v. Ram Chan¬ 
cer. 1937 R.D. 377. 

Ss. 86 and 92— Suit to eject as heirs of 
statutory tenant—Father treated as non-occupancy 
tenant — Suit, if maintainable—Fresh suit to eject, 
if lies. 

Where the defendants are sued under Ss. 86/92 
of the Agra Tenancy Act as heirs of a statutory 
tenant, if it is found that the father was rightly 
°iT wr ° n f>ly treated as a non-occupancy tenant, 
then the suit has to be dismissed. The zamindar 
cannot ascribe superior rights to the father after 
his death merely to enable him to eject the sons. 

1 he zamindar can bring a fresh suit to eject 
them as non-occupancy tenants. It would be 
equally open to the tenants defendants to plead 
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acquisition of statutory right and fresh admis¬ 
sion. ( Darling, S.M. and Marsh, J.M.) Bhagwat 
Saran v. Mohammad Yar Khan. 1938 A.W.R. 
(B.R.) 249=1938 R.D. 547. 

-Ss. 86 and 92— Suit under—Burden of 

proof—Long standing entry in Revenue Records — 
Effect. 

There is no doubt that when a tenant-in-chief 
seeks to eject the defendant as his sub-tenant 
and the defendant alleges that he is holding 
direct from the landlord and denies the existence 
of any sub-tenancy, the onus is on the plaintiff to 
prove the relationship alleged by him But when 
there is a long standing entry in the Revenue 
Records in the case of an occupancy tenant, it will 
be a considerable piece of evidence and the onus 
will at once be shifted to the defendant to show 
that though he was recorded as a sub-tenant the 
course of payment of rent showed that he paid 
rent in his capacity as tenant-in-chief to the 
zamindar and that as a matter of fact the plain¬ 
tiff had abandoned that plot. (Mehta, J.M.) 
Baldeo Lon i a v. Kamleshwar Lonia. 1939 R 
D. 530=1939 A.W.R. (B.R.) 230. 


Ss. 86/92—Suit under—Dismissal for 
default—Fresh suit under S. 44—If barred. See 
Agra Tenancy Act, Ss. 44, 86 and 92. 1938 R.D. 
57=1938 A.W.R. 29 (B.R.). 


- Ss. 86 and 92 — Zamindar seeking to eject 
occupancy tenants under S . 79 —Decretal sum paid 
by one of them raising money on mortgage — 
Death of mortgagor tenant—Surviving tenants — 
eject mortgagees as sub-tenants. 

1 he Revenue Courts will not help an occu¬ 
pancy tenant to get rid of his mortgagee without 
discharging his liability under the mortgage. 
Where, therefore, while the zamindar was bring- 
ing about the ejectment of the occupancy tenants 
°r u ^ nt * re folding in proceedings under S. 79 
ot the lenancy Act, the decretal sum was paid by 
one of them raising the requisite money on an 
usufructuary mortgage, on the death of the mort¬ 
gagor tenant the surviving occupancy tenants 
cannot eject the mo^gagees as sub-tenants under 
bs. 86 and 92 of the Tenancy Act. ( Darling, S.M. 

1937^r”d °342 J ‘ M '^ Narottam v • Shiam Lal. 

“7 and —Suit for ejectment of heir 

of statutory tenant— Ex parte decree passed— 
Uecree not put in execution zvithin a month — 
Subsequent suit filed by zamindar — Limitation. 

de , ath °* a statutory tenant, the 
zamindar brought a suit for ejectment against 

anci . g ? t an ex P arte decree, on the ground 

to nut° d as he ' r - had ex P‘ red - But he failed 
12 l \\ nto execution within the period of a 

?r£? ,l0 , Wcd by ,aw - He a S a i" brought a suit 

barred1he d pr"‘s«m th * PreVi ° US SUit 

iSy 'hefive years'dSring l 0 hich ri the S Ztt 

entitled to hold up to a limit of three years. The 
plaintiff has therefore a fresh cause of action in 
the two succeeding years after the first attempt * 

tiLn V inH d rh thC SUlt was " otbar red by limita¬ 
tion and the heir was not admitted as a tenant by 

U*d jll\ 8T U?£ n K (Darli ”?’ S.M. and Bom- 
513 ’ J Ram Kumar v. Naiku. 1937 R.D. 

Q.- D.—10 
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-Ss. 86 and 92 —Suit for ejectment of sub¬ 
tenant — Sub-tenant pleading that he is mortgagee 
—Suit dismissed in default—Second suit—If 
maintainable — C. P. Code, O. 9, R. 9. 

Where in a suit for ejectment of a sub-tenant 
brought under Ss. 86 and 92 of the Agra Tenancy 
Act, the sub-tenant claimed a status of a 
permanent character like that of a mortgagee and 
the suit was dismissed in default, the decision 
would operate as a bar to a subsequent suit under 
O. 9, R. 9, C. P. Code. ( Darling, S.M. and Bom- 
ford, J.M.) iMangru Ram v. Chhedi. 1937 R. 
D. 334. 

-Ss. 86 and 92 —Suit to eject sub-tenant — 

Burden of proof—Duty of plaintiff—Entry of 
defendant as sub-tenant in patzvaris papers — Pre¬ 
sumption as to—Evidentiary value of. 

In a suit to eject a sub-tenant, the ordinary 
rule of law as to burden of proof is that when the 
defendant denies the sub-tenancy, the plaintiff 
has to prove the contract of sub-tenancy. It is 
not enough for him to prove merely a long state¬ 
ment in the patwari's papers describing the 
defendant as a sub-tenant; he must prove some¬ 
thing more. There is no presumption in favour 
of the entry in the Government records ; so far 
as an entry of tenancy or sub-tenancy is concern¬ 
ed, it is only a piece of evidence just like any 
other evidence. If no contract of sub-tenancy is 
proved, the suit must fail and must be dismissed. 
(Drake Brockman, S.M. and Knox, J.M.) Naim 
Narain Singh v. Ram Acharaj Singh. 1936 
R.D. 479. 

-Ss. 86, 92 and 44—Suit under S. 44—Treat¬ 
ment as one Ss. 86 and 92—Defendants being 
non-occupancy tenants. See Agra Tenancy 
Act, Ss. 44, 86 and 92. 1937 R.D. 522 (1). 

~ Ss. 86, 92 and 205—Suit under—Stay of 
Proceedings Act, if apply to. See U. P. Stay of 
Proceedings Act. 1938 R.D. 801. 

- Ss. 86 and 99 —Suit to eject defendants as 
suo-tenan/s—Defendants claiming to be in direct 
relationship with zamindar—Plaintiff not prov¬ 
ing contract of tenancy—Liability of suit to dis¬ 
missal — Plaintiff’s remedy. 

The plaintiff sued as a tenant-in-chief for the 
ejectment of the defendants as sub-tenants. The 
I defendants claimed to be in direct relationship 
with the zamindar and they never paid rent to 
the plaintiff. The plaintiff was not able to 
establish any contract of tenancy. 

Held, that visa vis the plaintiff the defen¬ 
dants might be trespassers but they were not his 
sub-tenants and that the remedy of the plaintiff 

way an ejectment suit under S. 
86 of the Tenancy Act. 

"eld, further, that the plaintiff could have 
sued the zamindar for recovery of possession of 
tne lioldmg under S. 99 of the Tenancy Act if he 
had been kept out of possession through the 
defendants. ( Darling, S.M. and Bomford. J M.) 
MiHiN Lal v. Surandrajit Singh. 1937 R. D. 

* / o. 

— Ss. 86, 121 and 123—Sir —Loss of Sir 
character—Absence of any claim for ex-proprie¬ 
tary rights—Position of tenant—If can claim to 
be statutory tenant. 

A tenant of Sir which is the subject of trans¬ 
fer and in which ex-proprietary rights are not 
claimed, cannot become for that very reason the 
statutory tenant of that holding. He continues 
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to be a non-occupancy tenant and his ejectment 
will have to be sought under S. 86 of the Agra 
Tenancy Act. The tenant cannot sue to get a 
declaration that he is a statutory tenant. At best 
he is entitled to have a declaration that he is a 
non-occupancy tenant and not a trespasser. 
{Mehta, J. M.) Jagsottam v. Kailas Sahi. 1939 
A.W.R. (B.R.) 98=1939 R. D. 473. 

-Ss. 92, 86 and 44—Suit under S. 44— 

Treatment as one under Ss. 86 and 92 —Defen¬ 
dants being non-occupancy tenants. See Agra 
Ten. Act, Ss.44,86 & 92. 1937 R. D. 522 (1). 

—--S. 95—Consent of landlord—Proof—Oral 

evidence—Admissibility. See Agra Tenancy 

Act, Ss. 44 and 95. 1938 A.W.R. (B.R.) 206. 

-S. 95— Object of—Ejected tenant holding 

over—Liabilities of. 

Where a tenant after an order for his eject¬ 
ment, holds on and retains possession of the 
holding, he thereb}' renders himself liable not 
only to criminal prosecution but also to a suit 
under S. 44 of the Tenancy Act. It is not open 
to such a person to take any technical point to 
prove re-admission for S. 95 was introduced in 
the new Act, to prevent trespassers from raising 
such points. ( Darling , 5. M. and Bomford, / M.) 
Sheo Gulam Lal v. Maharaja of Bumraon. 
1938 A.W.R. (B. R.) 211=1938 R. D. 655. 

-S. 95 —Proof of re-admission to tenancy — 

Mere acceptance of rent—If sufficient. 

The mere acceptance of rent by the zamindar 
is not necessarily evidence of a contract of 
tenancy. According to S. 95 of the Tenancy Act 
the re-admission of an ejected tenant should be 
in writing. ( Darling , S.M. and Mehta , J. M.) 
Radhey Mohan I.al v. Richhpal Singh. 1938 
A.W.R. (B. R.) 320=1938 R.D. 788. 

See also Jukku Ram Lal v. Mahadeo Prasad. 
1940 R.D. 195=1940 A.W.R. (B.R.) 70 (Col. 
108). 


- Ss. 97 and 98 — Ejectment—Sozving done 
prior to—Ejected tenant, if entitled to value o) 
crop at harvest. 

An ejected tenant is not prima facie entitled tc 
be paid the value at harvest of a crop which he 
has sown just before ejectment, leaving it to the 
landlord to take all the risks of damage between 
sowing and harvest. In such a case he would at 
best be entitled only to the value of the seed, and 

/r? OU 7 ^ C o a !£ es , for pl° u ghing and sowing, 
(Darling, S.M. and Bomford, J.M ) Chiranjiva 

1938 R - D - 395 (1)=1938 A 
W R - l? * '* 2 *°=} 93S A.L.J. (Supp.) 44. 

, , f S - 97 I?)— Construction—“After the date 
of the order for execution’’—Meaning of—Mate¬ 
rial date. 

The words ‘‘after the date of the order for 
execution in S. 97(2) of the Agra Tenancy Act 
govern both the word “decree*’ and the words 
,? r e J e ctment.“ The material date is the 
. °L, er for execution of the order for 
rh c sub-section only governs the 
g ts ot the parties to crops sown after the date 

„ ? 0l ^L r r° r cxecut ion of an order for eject- 

I he fact that the crops are sown without 

f lf/ T * ss, on after the order for ejectment is made 
11 d n ^t >n *tself disentitle the tenant to such 
crops. (Harries, J.) Ibrahim Khan v. Nazip 

Xon 1 * 69 , 10 - 269=10 R. A. 8=1937 A.L.R 

wV i 9 A 7A ; L rl 231==1937 R D 122=1937 A 
W.R. 147=A.I.R. 1937 All. 334. 
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-S. 97 (2)— Construction—“Date of the 

order for cxecution of the decree or order for 
ejectment”—Decree for arrears of rent follozved 
by order for ejectment—Order for delivery of 
possession in execution—Review application by 
tenant and recall of process — Effect—Dismissal 
of review application and subsequent delivery of 
possession—Crops sown zvithout permission after 
order for ejectment—Right to. 

The appellants sued their tenants (respon¬ 
dents) for arrears of rent, obtained a decree and 
later on took proceedings in execution and ob¬ 
tained an order for ejectment on 18-11-1929. On 
29-11-1929, the execution Court ordered the issue 
of a delivery order directing delivery of posses¬ 
sion to the appellants in pursuance of the order 
of 18-11-1929. In the meantime the respondents 
tenants applied for a review of the order of eject¬ 
ment and on 14-12-1929, the executing Court 
ordered the Amin to return the process to the 
Court without executing it, directing that the 
execution proceedings would be carried out after 
the disposal of the review application. The 
review application was heard ana dismissed on 
28-8-1930. On 29-8-1930, the Amin was again 
ordered to execute the order of ejectment and 
on 30-8-1930, the appellants obtained possession. 
The tenants respondents had sown crops on the 
land after the order of ejectment was passed 
consequent upon the decree for arrears of rent, 
but had not cut the crops by 30-8-1930 on which 
date delivery was effected. The respondents 
entered upon the land and cut and removed them 
and the appellants brought a suit for value of 
the crops so cut and removed. The crops were 
sown without the written permission of the land¬ 
lords appellants. 

Held , (1) that the order of 14-12-1929, recall¬ 
ing the Amin to return the process unexecuted 
was one which merely stayed the earlier order 
passed on 29-11-1929 and did not set aside that 
earlier order; and its effect was merely to sus¬ 
pend the execution of the order of ejectment 
because of the respondent’s application ; and that 
the appellants were in no way responsible for the 
delay which was entirely due to the acts of the 
respondents ; (2) that the order for the execution 
of the order for ejectment which was carried 
into effect on 30-8-1930 was not a new order 
passed on 29-8-1930; but was the original order 
passed on 29-11-1929, which remained in existence 
from that date and which was not set aside or 
recalled though its operation was stayed; and 
(3) that the crops in question having been sown 
after the date of the order for execution of the 
order of ejectment (namely, 29-11-1929) without 
the written permission of the appellants, the 
latter were entitled to the crops when possession 
was delivered to them, and the respondents had 
no right to the crops under S. 97 (2). 

Held, further, that if the original order for the 
execution of the order for ejectment had been set 
aside, and possession actually given in pursuance 
of a new order, the respondents would be entitled 
to the crops sown by them without permission 
before such new order for execution had been 
passed. (Harries, J .) Ibrahim Khan v. Nazir 
Ahmad. 1937 A.L.J. 231=169 I.C. 269=10 R. 
A. 8=1937 A.L.R. 509=1937 R.D. 122=1937 A. 
W.R. 147=A.I.R. 1937 All. 334. 
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S. 99—Applicability. ! 

-S. 99 —Applicability — Conditions—Act of 

1901, 5. 79— Relative scope—Rulings under—If 
proper guides in applying S. 99. 

Under S. 99 of the Agra Tenancy Act of 1926, 
if a tenant is wrongfully ejected or prevented 
from obtaining possession of his holding or any 
part thereof otherwise than in accordance with 
the Act by any co-sharer of the landholders, a 
suit would lie in the Revenue Court. It is not 
necessary for the application of the section that 
the ejectment should be by the whole body of the 
landholders. S. 99 of the Act of 1926 is much 
wider in scope than S. 79 of the Act of 1901, and 
the rulings under the latter section of the old Act 
cannot be relied upon as guides in applying S. 99 
of the new Act. (Gatiga Nath, J.) Ram Chander 
Singh v. Mijei. 173 I C. 651=10 R.A. 486= 
1938 R.D. 106=1938 A.L.R. 154=1937 A.L.J. 
1249=1937 A.W.R. 1174=A.I.R. 1938 All. 65. 

“-S. 99— Applicability —Grant of occupancy 

rights in Sir—Subsequent sale of pro¬ 
prietary rights—Death of vendor—Grantee of 
occupancy rights getting recorded as occupancy 
tenant before death of grantor—Suit by widow 
claiming ex-proprietary rights—Competency. 
See Agra Ten. Act, Ss. 14 and 15. 1936 R.D. 48S. 

“-S. 99— Applicability—Land carried azvay by 

river and reformed —Tenant prevented by 
landlord from taking possession—Suit for de¬ 
claration of occupancy rights — Maintainability — 
Proper remedy. 

Where a tenant sues his landlord on the allega¬ 
tion that the land in suit formed part of a larger 
holding in occupancy right and that it was 
carried away some years ago by a river but had 
re-appeared and that when he took, or attempted 
to take, possession of the land reformed he was 
prevented or ousted by the zamindar. the suit 
must be, if the land is identifiable with the land 
which was previously in his occupation as occu¬ 
pancy tenant, one under S. 99 of the Agra 
Tenancy Act and not for a declaration of his 
occupancy rights under S. 126 of the Act. ( Drake 
Brockman, S.M. and Knox, J.M.) Bans Baha¬ 
dur Singh, Babu v. Bhikhari Lal. 1936 R.D. 


7 -S. 99— Applicability—“Otherwise than 

in accordance zvith the Act’ —Meaning of— 
Co-tenants holding jointly—Ejectment proceed¬ 
ings against some only—Ouster of all—Legality 

Suit by whole body for recovery of posses - 
Jion and compensation — Maintainability. 

It is no doiiht true that if a body of co-tenants 
1 * ejected in circumstances which warrant the 
inference that the proceedings have been taken 
only against some of them without the know¬ 
ledge of the others who also are ousted from 
possession along with those who were actual 
parties to the proceedings, the ejectment of “the 
tenant that is the whole body of individuals in 
joint possession of the holding would be “other¬ 
wise than in accordance with the Act,” and would 
therefore give nse to a suit under S. 99 of the 
Act by the whole body of co-tenants, both those 

w\h ere P l rt,es to the ejectment proceedings 
and those who were not. But it cannot be held 
that when proceedings for ejectment have been 
taken against the majority of a number of 


tenants constituting “the tenant” whose names 
alone are recorded, and those whose names are 
not recorded have certainly had knowledge of 
the proceedings throughout and have made no 
attempt to challenge the legality of the proceed¬ 
ings as against themselves, the mere fact that 
they were not made parties to the proceedings 
justifies a suit by the whole body of tenants, in¬ 
cluding those who were parties to the proceed¬ 
ings, for recovery of possession by the whole lot, 
still less a decree for possession with compensa¬ 
tion for ouster of the whole lot. ‘ No such suit 
under S. 99 will lie in the latter case. ( Drake 
Brockman, S.M.) Krishna y. Saheb Singh. 
1936 R.D. 393. 

-S. 99—Applicability—Recorded tenant 

ousted by persons claiming to be exclusive 
tenants under family partition—Remedy of 
former. See Agra Ten. Act, S. 44. 1936 R.D. 33. 


-S. 99—Applicability—Suit to eject co- 

sharer taking forcible possession of tenants 
holding. See Agra Tenancy Act, Ss. 44 and 99 
—Applicability. 1939 R.D. 202. 

-S. 99— Applicability—Suit for restoration 

of possession on the ground of illegal ejectment 
—No proof of fraud. 

Where a suit is brought under S. 99 of the 
Agra Tenancy Act for restoration of possession 
on the ground of illegal ejectment brought about 
by fraud, when the alleged fraud is not esta¬ 
blished, the case does not fall within the purview 
S. 99 of the Act. ( Harper, S.M. and Sathe, J.M.) 
Thakra v. Tika Ram. 1940 R.D. 222=1940 A. 
W.R. (B.R.) 87. 


-S. 99— Applicability—Several sir holders — 

Sub-lessee from one—Suit by for possession — 
Maintainability. 

A sub-lessee from one of several sir holders of 
a holding cannot maintain a suit under S. 99 of 
the Agra Tenancy Act for possession of the 
holding. A tenancy can only be created by all 
the co-sharers acting conjointly; a tenancy 
sought to be created by a single co-sharer is in¬ 
effective. ( Darling, S.M.) Ganeshi Lal v. Bha- 
buti Singh. 1937 R.D. 12. 

--S. 99—Applicability — Submerged land— 

Ke-appearance—Person claiming same as 
part of his occupancy tenancy—Remedy of— 
Omission to seek remedy within 6 months— 
Effect. See Agra Tenancy Act, Ss. 35(1) (/) 
and 99. 1936 R.D. 336. 


--~S. 99—Applicability Suit under S. 44— 

Zamindar supporting defendant’s plea of sur¬ 
render and new admission—If converts suit into 
one under S 99^ See Agra Tenancy Act, Ss. 44 
and 99. 1938 R.D. 339. 


“ T~®* 99—Applicability—Tenant filing surren¬ 

der but resiling and not paying process-fee for 
notice—Landlord ejecting sub-tenant on basis of 
surrender—Suit by tenant under S. 99 —Compe- 
tency. See Agra TEN g Act, Ss. 32 & 99. 1937 

A.W.R. 1205. 


S. 99—Dispossession wrongful. 

" ®• J?? — Dispossession, zvrottgful — Compen¬ 

sation—Right to — Considerations. 

Where a tenant is found to be illegally dis¬ 
possessed, he cannot be denied compensation on 
the mere ground that no crop was upturned. The 
land has to be prepared by ploughings and weed- 
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ing for the sowing, next season. Hence if a 
tenant is prevented from ‘cultivating’ the area, 
compensation for loss is called for. ( Darling, S. 
M. and Mehta, J.M ) Kashi Sahu v. Sekhraj 
Singh. 1938 R.D. 882. 

S. 99—Right of suit. 

-S. 99— Right of suit — Conditions to be 

complied with. 

If a tenant pleads that he has been disposses¬ 
sed by a fraudulent abuse of legal process, he 
has a right to come under S. 99 of the 
Act, provided he has not availed himself of the 
other remedies open to him, by way of review 
and appeal. In default of a definite finding that 
the decree-holders were guilty of fraud the suit 
was not maintainable. ( Darling, S.M. and Bom * 
ford, J.M.) Sheo Prasad Gupta v. Mandil 
Singh. 1938 A.W.R. (B.R.) 235=1938 R.D. 541. 

-S. 99 —Right of suit under — Ejectment for 

arrears of rent—Proof of fraud — Effect. 

Where in a suit for ejectment for arrears of 
rent, there has been fraud and a tenant has there¬ 
by been ejected, the ejectment is not in accor¬ 
dance with the provisions of the Act and such a 
tenant has a right to bring a suit under S. 
99 of the Act. ( Darling, S.M and Bom ford, 
J.M.) Ram Prasad Pandf. v. Jai Bahadur 
Singh. 1938 A.W.R. (B.R.) 228=1938 R.D. 469. 

-S. 99 —Patta given to another during exis¬ 
tence of tenant in possession—If valid and en¬ 
forceable. 

As no patta can be given validly about a hold¬ 
ing in which a tenant is already in existence, a 
second patta to a different party is not suscepti¬ 
ble of being enforced and hence there is no cause 
of action under S. 99 of the Agra Tenancy Act 
in respect of it. (Mehta, J.M.) Ram jag v. Bail- 
deh 1 . 1939 R.D. 122=1939 A.W.R. (B.R.) 174. 

-S. 99 — Right of suit under — Parties. 

A suit under S. 99 of the Agra Tenancy Act 
can be brought against the landholder or 
any person claiming through the landholder 
or both. But a tenant who is ousted by a 
stranger, i.e., a person who does not claim 
through the landholder cannot sue the stranger 
under S 99, but only under S. 44. ( Drake Brock¬ 

man, S.M. and Knox, J.M.) Ganga Ram v. Hira 
Lal. 1936 R.D. 477. 

S. 99—Scope. 

-S 99—Scope—Ouster of tenant by stranger 

—Landlord ejecting stranger and letting land to 
another—Effect—Suit by tenant against latter 
and landlord—Maintainability—Limitation. See 
Agra Ten. Act, Ss. 44 and 99. 1936 R.D .477. 

-S. 99— Scope—Retrospective operation — 

Cause of action arising before Act. 

S. 99of the Agra Tenancy Act has no retros¬ 
pective effect and does not oust the jurisdiction 
of the Civil Court in respect of a suit the cause 
of action for which aro^e prior to the coming 
into force of the Act. (Ganga Nath, J ) Jagdei 
v. Sampat Dube. 172 I.C. 635=1938 A L R 8= 
10 R.A. 414=1937 A.W.R. 916=1937 R.D 548= 
1937 A.L.J. 1111=A,I.R. 1937 All. 796. 

- -S. 99 —Set pe of suit under—Decision as to 

status of defendant claiming under landholder — 
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Unnecessary—If res judicata betzoeen co- defen¬ 
dant. 

In a suit for illegal dispossession under S. 99 
of the Agra Tenancy Act against the landholder 
and a person claiming under him, it is not neces¬ 
sary for its disposal to decide the exact status of 
the person claiming under the landholder. A 
decision, even if given, cannot operate as res 
judicata as between the co-defendants in any 
later suit. (Mehta, J.M.) Kayastha Path- 
shala. Allahabad v. Mewa Lal. 1939 R.D. 302 
= 1939 A.W.R. (B.R.) 258. 

S. 99—Suit under. 

-S. 99— Suit for zvrongful dispossession 

alleging that plaintiff was member of joint family 
with deceased statutory tenant — Assistant Collec¬ 
tor finding in plaintiff’s favour on ground that he 
zeas heir to deceased as his nearest collateral — 
Decision, if res judicata on question of plaintiff's 
status. 

Where the plaintiff sued the zamindar for 
wrongful dispossession under S. 99 of the Agra 
Tenancy Act claiming in his plaint that he was a 
member of a joint family with the deceased 
statutory tenant, but the Assistant Collector 
found in his favour on the ground that he was 
heir to the deceased tenant as being his nearest 
collateral who had co-shared in cultivation with 
him at his death, the decision operates as res 
judicata on the question of the plaintiff's status, 
and he cannot in a subsequent suit for ejectment 
shift his ground and claim that he was really 
admitted to the co-tenancy with the deceased 
tenant. (Darling, S.M. and Bomford, J. M.) 
Tulsi v. Jamuna. 1937 R.D. 373 (2). 

-S. 99— Suit under — Limitation—Plaintiff 

appearing to be out of possession during tzuo 
years following settlement year—No proof that 
he had since recovered possession — Suit, if 
barred. 

Where in a suit for recovery of possession of 
a holding under S. 99 of the Agra Tenancy Act, 
it was shown from the entries in the khatauni 
that the plaintiff appeared to have been out of 
possession during the two years succeeding the 
settlement year when another person was recor¬ 
ded dezvedar qabic, and there was nothing to 
show that the plaintiff had since recovered pos¬ 
session of the holding, his suit is barred by limi¬ 
tation. (Darling, S.M.) Gayasi Ram v. Kalia. 
1937 R.D. 299. 

-—S. 99 —Suit under — Limitation—Zamindar 

getting possession of holding of minor tenant — 
Suit by latter for possession. 

The law is perfectly clear that if a Zamindar 
gets possession of a tenant’s holding, be he adult 
or minor, by fair means or foul, the tenant has 
only six months in which to sue for recovery of 
possession. (Darling, S.M. and Bomford, J.M.) 
Shyam Saran Pandey v. Ram Khei.awan. 1937 
R.D.208. 

——S. 99— Suit under — Limitation—Zamindar 
giving lease of holding to one R on death of re¬ 
corded tenant— J, an unrecorded co-tenant of 
deceased filing criminal complaint against R— 
Criminal Court deciding that J must regard him¬ 
self as out of possession—.Suit by J. for restora¬ 
tion of possession — Limitation—Starting point. 

Where on the death of the recorded statutory 
tenant, the Zamindar gave a lease of his holding 
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period of limitation, cannot repain forceable pos¬ 
session of the land ; and if he does so he is liable 
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to one R, and one /, an unrecorded co-tenant of 

the deceased tenant, filed a criminal complaint . c .. , . . . , „ . e 

against R which was dismissed, the Court deciding to be ejected under S. 44 of the Act. (Motj/i, 5. 
that / must regard himself as out of possession, ! M.) Bobtoev. Kaghubi* t Singh. 1939 R.D 602 


the limitation for a suit by / for restoration of 
possession runs from the date of the decision of 
the Criminal Court and not from the date of the 
lease in the absence of proof that J knew any¬ 
thing of the lease. ( Bomford , J.M.) Raja 
Tiwari v. Thopari. 1937 R.D. 294. 

-S. 99—Suit under—Time spent in futile ap¬ 
plication for review—Benefit of S. 14 of Limita¬ 
tion Act if available. See Limitation Act, S. 14 
— Benefit of. 1938 R.D. 469. 

-S. 99—Appropriateness of proceedings 

under. See Agra Tenancy Act, Ss. 37 and 99. 

1938 A.W.R. (B.R.) 45 

-S. 99—Remedy under—When can be availed 

of. See Agra Ten. Act. Ss 44 & 99. 1938 R.D. 
248. 

-S. 99, Proviso— Applicability— Order for 

ejectment in execution of rent decree—No actual 
ejectment—Subsequent lease to another—Suit by 
original tenant under S. 99—Reliefs to which 
parties are entitled. 

In execution of a decree for arrears of rent, an 
order for ejectment was obtained. But the 
Zamindar did not apply for actual ejectment. He 
nevertheless leased the property to a different 
person. The original tenant thereupon filed a suit 
under S. 99 of the Agra Tenancy Act. It was held 
that he was entitled only to damages and at the 
same time was liable to ejectment under the Act 
in the year “in which the suit was brought” and 
that the proviso to S. 99 applied. (Darling, S.M. 
and Bomford, J.M.) Baku Lal v. Pal. 1938 A. 
L.L (Supp.) 1 = 1938 A W.R. (B.R.) 33=1938 
R.D.310. 

Ss. 99 and 44 — Ejected grove-holder — 


= 1939 A.W.R. (B.R.) 272. 

-Ss 99 and 44— Widow of co-tenant obtain¬ 
ing division of holding—Subsequently re-marry¬ 
ing the other co-tenant—Latter in possession of 
whole holding —Rights and remedies of the 
mother of the deceased co-tenant 

Where the widow of a co-tenant obtains by suit 
a division of the holding, but which is not con¬ 
sented to by the zamindar and later on re-marries 
the other co-tenant, and he remains in undisputed 
possession of the whole holding, he must be held 
to be claiming the whole holding through the 
landholder within the meaning of Cl (1) (b) of 
S. 99. As such the mother of the deceased co- 
tenant should put forward her claim through a 
suit under S. 99 of the Act for recovery of pos¬ 
session. A suit under S. 121 is infructuous, as 
she was never in possession. ( Darling, S.M.) 
Surta v. Girand Singh. 1938 R.D. 935 (2) = 
1939 A.W R. (B.R.) 59. 

-Ss. 99 and 82— Ejectment — Remedy—Suit 

by ejected tenant under S. 99, after rejection of 
review of order of ejectment—If maintainable. 

Whether or not a tenant who has been ejected 
under S. 82 of the Agra Tenancy Act has a right 
in certain special circumstances to bring a suit 
under S. 99 he cannot certainly be allowed to do 
so where he has tried one remedy after another. 
An order rejecting an application for review of 
the order of ejectment when not appealed against 
should be treated as final. ( Darling , S.M. and 
Bomford, J.M.) Vivek Singh Majithiav. Ram 
Lall. 1938 A.W R. (B. R.) 303=1938 A. L. J. 
(Supp.) 119=1938 R D. 436. 


„ Ss. 99 and 121— Applicability—Hindu joint 

Failure to avail remedy under S. 99 —Retention of family having fixed rate tenancy—Suit by one 
Possession—Liability to ejectment under S. 44. member to set aside alienation of fixed rate ten - 
Where a grove-holder alleges that his ejectment ancy by another member and for declaration that 
under S- 79 of the Tenancy Act and dispossession it is not binding on family—Jurisdiction of Civil 
is illegal, has his remedy under S. 99 of the Act Court—If excluded. 

and if he fails to avail himself of it within the A suit by a member of a joint Hindu family 
period of limitation, he has no remedy left. Any seeking to set aside an alienation of family pro- 
attempt by him to retain possession over the plot perty made by another member thereof and to 
subsequent to his ejectment gives the other party : have it declared that the same does not affect the 
a right to eject him as trespasser under S. 44 of family property, which, in spite of it, continues to 

belong to the family, and praying that in case the 
property has passed out of the family, it be res¬ 
tored to it, is a suit which is usually and generally 
instituted in the Civil Court Such a suit is of a 
very rare occurrence in a Revenue Court. The 
fact that the property alienated which is the 
subject-matter of the suit is a fixed rate tenancy, 
which is both heritable and transferable does 
not exclude the jurisdiction of the Civil Court 
which is otherwise the proper Court to decide the 
question arising in such a case. The fixed rate 
tenancy belongs to the entire joint family of 
which the plaintiff is a member, and it is the family 
and not the plaintiff that is the tenant thereof. 
Ss. 99 and 121 of the Agra Tenancy Act are wholly 
inapplicable to such a suit, as the plaintiff and the 
alienating members are not co-tenants in the strict 
sense of the term but they are members of a co¬ 
parcenary body to whom the fixed rate tenancy 
belongs. There is consequently nothing in those 
sections read with S. 230 and Sch. IV of the Act 
to exclude the jurisdiction of the Civil Court 


the Act. {Marsh, S.M.) Bobdee v. Raghubir 
Singh. 1939 R.D. 603 (1)=1939 A.W.R. (B R ) 
273 (1). 

--Ss. 99 and 44— Occupancy tenant seeking 

to recover possession of his plot from defendant 
who is in cultivating possession — Remedy. 

Where an occupancy tenant seeks to recover 
possession of a plot which belongs to his holding 
from the defendant who is in cultivating posses- 
sion, his remedy lies by way of a suit under S. 99 
of the Tenancy Act for which limitation is only 
six months. A suit by him under S. 44 for the 
ejectment of the defendant as a trespasser does 
not lie ( Darling , S.M.) Dharsm Singh v. 
Narain Singh. 1937 R.D. 207 (2). 

— Ss. 99 and 44— Regaining possession after 

ejectmentr-Failure to avail remedy under S. 99 _ 

Liability to ejectment under S. 44. 

Where after an ejectment under S. 79 of the 
Agra tenancy Act the tenant whose remedy even 
c W 4S illegally dispossessed was only under 

99 of the Act, fails to invoke S. 99 within the 
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(Niamatullah and Harries, JJ.) Deokinandan 
Pandey 'j. Ram Chandra Tenvari. I.L.R. (1938) 
A 40=173 I.C. 180=10 R.A. 470=1938 A.L.R. 
107=1937 A.L.J. 905=1937 A.W.R. 919 = 1937 

R. D. 551=A.I.R. 1938 All. 17. 

-Ss. 99 and 121— Applicab ility —Plaintiff 

claiming to be tenant but not in possession—Suit 
against landlord and another in possession under 

S. 121 — Maintainability—Proper remedy. 

A person who claims to be a tenant of a plot 
of land on the basis of a written lease, and who 
sues the landlord and another who claims to be 
in possession, must, when he is not in possession, 
bring his suit under S. 99 of the Agra Tenancy 
Act and not under S. 121. ( Drake Brockman , .9. 

M.) Mahomed Ali>. Sumer 1936 R.D. 450 (1). 

_Ss. 99 and 121— Applicability—Death of one 

co-tenant—Collaterals recorded as heirs—Other 
co-tenants seeking possession—Remedy—Suit for 
declaration of tenancy rights—Maintainability. 
Where on the death of a co-tenant,his collaterals 
are recorded as his heirs, claiming to have shared 
in the cultivation of the holding with the deceas¬ 
ed at the time of his death, the proper remedy of 
the other co-tenants who wish to obtain posses¬ 
sion of the holding is to bring a suit under S. 99 
of the Agra Tenancy Act. A declaratory suit 
under S. 121 is useless and is not the proper 
remedy. ( Drake Brockman, S.M. and Knox, J. 
M.) Dungar v. Kaunsalya. 1936 R.D. 559. 

__Ss. 99 and 121— Applicability and scope — 

Dispute between landlords and sons of late occu¬ 
pancy tenant—Attachment of holding by Criminal 
Court pending decision by Revenue Court—Suit 
by sons of late tenant for declaration—Maintain- 

As the result of a dispute between the land¬ 
holder and the sons of his late occupancy tenant, 
in which both parties were prepared to use 
violence to prevent each other from taking pos¬ 
session of the holding, the Criminal Court attach¬ 
ed the holding pending decision of the dispute by 
a competent Court. The Magistrate took pos¬ 
session and made it clear that he would give back 
possession to the person whom the Revenue Court 
might hold to be entitled to hold possession. The 
sons of the deceased tenant sued under S. 121 of 
the Act for a declaration of their rights against 
the landholder, but not for recovery of possession 

under S. 99 o£ the Act 

Held, though ordinarily it was useless fora 
tenant who had been ejected or kept out of pos¬ 
session by his landholder to obtain a declaration 
under S 121, in the peculiar circumstances of the 
case in practice the distinction between Ss. 99 and 
121 was not an important one and the suit having 
been brought within the period of 6 months for a 
suit under S. 99 the use of the wrong section 
ought to be condoned. {Knox, J.M ) Sheo Bux 
Singh v. Chattar Singh. 1936 R.D. 323. 

--Ss. 99 and 121— Suit between tzvo tenants 

of same village—Declaration that land included in 
defendant's plot by Revenue Court really belongs 
to plaintiff and that possession be given to him — 
Suit for — Jurisdiction-Civil or Revenue Courts. 

Where a tenant brings a suit against another 
tenant of the same village, seeking a declaration 
that a certain portion of land which was included 
in the defendant’s plot by the Revenue Court 
really appertains to the plaintiff's grove and that 
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possession of the same should be given to the 
plaintiff after dispossession of the defendant, the 
Civil Court will have jurisdiction in the matter 
if the landholders of the parties are different. 
But if the landholders are the same the Revenue 
Court has jurisdiction. {Sulaiman, C J. and 
Bennet, J.) Mata Prasad v. Tika Ram. 167 I.C. 
927=9 R.A. 597=1937 A.W.R. 110=1937 A.L.J. 
137=1937 A.L.R. 275=1937 R.D. 72=A.I.R. 
1937 All. 261. 

-Ss. 99,121 and 230— Suit for declaration by 

one tenant against a rival tenant—Addition of a 
prayer for possession—Jurisdiction of Revenue 
Court to try. 

Where a suit is really one for a declaration by 
one tenant against a rival tenant, that he is the 
tenant of the holding in dispute and possession 
of the holding is also sought, the fact remains 
that the opposite party claims only a derivative 
title from the landlord and hence the suit lies 
exclusively within the jurisdiction of the Revenue 
Courts in view of the provisions of Ss. 99 and 121 
read with S.230 of the Agra Tenency Act. {Mulla, 
J.) Bhola Ojha Dhaneshwar Ojha. 1939 
AjW.R. (H.C.) 459=1939 R.D. 386=A.I.R. 1939 
All. 677. 

-Ss. 99 and 123— Suit under Ss. 99 and 123 

—Plaintiff executing qabuliat after death of occu¬ 
pancy tenant without heir—Trespasser occupying 
the land—Ejectment by Zamindar—Another per¬ 
son executing qabuliat in favour of Zamindar and 
placed in possession—Suit by plaintiff three weeks 
thereafter—Limitation — Wrongful possession — 
Commencement of. 

The occupancy tenant of a holding died without 
heirs on 26th March, 1934. On the following day, 
the plaintiff executed a quabuliat for the holding. 
Meanwhile, a stranger H set up a claim to the 
Occupancy rights of the holding and took posses¬ 
sion. The Zamindar proceeded against H as a 
trespasser under S. 44 of the Agra Tenancy Act 
and obtained a decree and secured the formal 
ejectment of H on 25th June, 1935. On 29th June, 
1935, the Zamindar took a fresh quabuliat from 
an entirely new party, Three weeks later, the 
plaintiff brought a suit against the Zamindar 
under S. 123 of the Tenancy Act for a declaration 
that he was the statutory tenant of the holding 
and the plaint was amended by the addition of 
S 99. On a question of limitation being raised. 

Held, the case is governed by Sch. IV, Group B, 
Serial No. 12; limitation for the suit under S. 99 
begins from the time when the wrongful posses¬ 
sion took place, and the wrongful possession by 
the zamindar took place when he accepted 
another quabuliat from 5“ and thereupon placed 
him in possession of the holding and not from the 
date when the plaintiff executed the quabuliat. 
The suit being within time the plaintiff was 
declared to be the statutory tenant. {Darling, S. 
M.and Bomford, JM) Jahangira v. Moham¬ 
mad Hasnain. 1937 R.D. 507. 

-S. 99 (1) —'*Claiming through the land¬ 
holder” — Meaning. 

A person making a false claim without a 
s hadow of a title cannot be regarded as “claiming 
through the landholder" within the meaning of 
S. 99 of the Agra Tenancy Act and plead that he 
can only be ejected by a suit under that section. 

(Bomford, J.M.) Chi*ttar v. Jhunna. 1938 
R.D. 110=1938 A.W.R. (B.R.) 50. 


QUINQUENNIAL DIGEST, 1936—1940. 
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- S. 99 (1) (iii) —for compensation for 

improvement—If lies,where there has been neither 
an ejectment nor keeping out of possession. 

A suit for compensation for improvement 
which is only a consequential relief cannot lie 
when the tenant has neither been ejected nor kept 
out of possession. ( Harper , J.M .) Balli Bhar 
v. Vakchhed Mal. 1940 R.D. 122 (2)=1940 A. 
W.R. (BR.) 51 (1). 

-S. 10S— Relinquishment with all formalities 

—Plea of fraud and absence of intention to relin¬ 
quish — Onus. 

When an applicant for relinquishment has gone 
through the elaborate procedure prescribed by 
the Revenue Court Manual and complied with all 
the requirements of procedure, the onus lies very 
heavily on him to prove that a fraud had been 
played on him and that he did not want to relin¬ 
quish the holding. (Mehta, J.M.) Mahadeo 
Kalwar v. Syed Mohammad Rizwan-Ullah. 
1939 A.W.R. (B.R.) 97=1939 R.D. 375. 

-S. 103— Scope — Surrender—Execution of 

deed by tenant without ceasing to cultivate land 
—Suit to declare occupancy rights in land surren¬ 
dered — Maintainability. 

A tenant who has merely executed a deed of 
surrender but has not actually ceased to cultivate 
the land in question is entitled to sue for a 
declaration of his occupancy rights in the plots 
alleged to have been surrendered. The mere exe¬ 
cution of the deed does not break the continuity 
of the holding, and if he brings the suit within six 
months of the date of execution of the deed, he 
will be entitled to the declaration. (Drake Brock¬ 
man. S.M. and Knox, J.M.) Sukh Nandan v. 
Bindeshri Bux Singh. 1936 R.D. 350. 

-S. 103— Surrender—Conditions of validity 

—Absence of one co-tenant—If renders surrender 
invalid. 

When a surrender by co-tenants is otherwise 
valid, and the other co-tenants really accept the 
lands in exchange for the plots surrendered, the 
fact that one co-tenant was absent at the time and 
did not join in the surrender deed would not by 
itself vitiate the surrender. (Drake Brockman, S. 
M.and Knox, J.M.) Sukh Nandan v. Bindeshri 
Bux Singh, 1936 R.D. 350. 

——S. 103— Surrender by ex-proprietary tenant 
~Subsequent sale of holding — Ex-proprietary 
rights, if revived. 

Where an ex-proprietary tenant relinquishes 
ms holding before its sale by him takes place 
the ex-proprietary rights which he had lost by 
actual surrender cannot revive. (Drake Brock- 
*nan, S.M. and Knox. J.M.) Girwar Singh v 
Pop Singh. 1936 R.D. 98=1936 A.W.R. 222. 

" s -103— Surrender—What constitutes. 

In order to constitute surrender of a holding 
there must be an actual “ceasing to cultivate.” A 
notice of surrender, if accepted by the landlord, is 
not itself a complete surrender. (Drake Brock¬ 
man, S.M. atid Knox, J.M.) Girwar Singh v. 
Pop Singh. 1936 R.D. 98=1936 A.W.R. 222. 

7 * 103 —Tenant of holding belonging to 

validii\ l y pro/,rietors '- Surrende r by—Conditions of 

A surrender by a tenant, who is a tenant of the 
whole proprietary body, must be made in favour 
ot the whole proprietary body; and a surrender 
cannot be made of a portion of the holding with¬ 
out the consent of the whole proprietary body 
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(the landholder). (Drake Brockman, S. M. and 
Knox. J.M) Doongar Singh v. Baljit Singh. 

1936 R.D. 57. 

-Ss. 103 and 106— Surrender — Resiling — 

Proper remedy. 

When a tenant feels that he has given a wrong 
surrender, then his remedy is not under S. 106 of 
the Agra Tenancy Act, which is the section under 
which the zamindar can come in to contest the 
surrender. While it is doubtful whether the 
order passed under S. 103 is open to review, the 
tenant, if he had given up, possession under a 
misapprehension, has a remedy under S. 99 of the 
Act within six months of his actual disposses¬ 
sion. In case of fraud, he has only to sit tight 
and the patwari will return him as in possession 
in the next year’s papers. (Marsh, S. M. and 
Mehta, J.M.) Sahdeo Ram v. Dukhanti Nonia. 
1939 R.D. 330, 

-S. 105— Surrender—Application — Forum — 

Presentation to S. D. O. — Effect. 

The proper person before whom the applica¬ 
tion is to be put under S. 105 of the Agra Tenan¬ 
cy Act is the Tahsildar. Nowhere has it been 
provided that the S. D. O. is the proper Court for 
the consideration of such an application. But if 
it is put in before him, he merely passes it on to 
the Tahsildar for necessary action. Unless the 
formalities contemplated by S. 105 and the rules 
laid in the Revenue Manual are complied with, 
the proceedings are not complete. (Mehta, J.M.) 
Tanhawi Prasad v Jwala Prasad. 1939 R.D. 
225=1939 A.W.R. (B.R.) 207. 

Ss. 105 and 247— Order of Tahsildar under 
S. 105— Appealability. 

An appeal does lie from an order passed 
by Tahsildar under S. 105 of the Agra Tenancy 
Act for the Tahsildar in the eyes of the Revenue 
Courts is an Assistant Collector of the second 
class and under S. 247 of the Act appeals are pro¬ 
vided from all orders of the Assistant Collector 
second class. (Mehta, J.M.) Janhawi Prasad z/. 
Jwala Prasad. 1939 R.D. 225=1939 AWR 
(B.R.) 207. 


-S. 107— Abandonment—Mere letting in of 

sub-tenant—If can constitute. 

Where a holding is an ancestral one with occu¬ 
pancy status, the mere letting in of a sub-tenant 
could not possibly be interpreted as an abandon¬ 
ment. (Mehta, S M.) Purro Lal v. Sardar 
Singh. 1940 A.W.R. (B.R.) 63=1940 R.D. 211. 

— S. 107— Abandonment—.Presumption of — 

Recorded tenant-in-chief ceasing to have connec¬ 
tion with holding for long time—Absence of proof 
of contract between him and person in cultivation 
— Inference. 

Where it is found that the recorded tenant-in¬ 
chief of a holding has long ceased to have any 
connection with the holding, and there is no evi¬ 
dence to prove any contract between him and the 
person in cultivation, an abandonment by the 
recorded tenant must be presumed. (Drake 
Brockman, S. M. and Knox, J. M.) Shanker 
Kalwar z/. Fida Husain. 1936 R.D. 435. 

S. 107— Abandonment — Presumption of — 
Tenant out of possession and neither paying rent 
to landlord nor collecting rent from sub-tenants — 
Inference. 

A tenant-in-chief who does not pay rent to the 
landlord or collect any rent from the recorded 
sub-tenants, who lives in another village and who. 
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so far as the records go, has exercised no posses¬ 
sion for very many years, must be taken to have 
abandoned his holding, particularly when the 
sub-tenants have been paying rent direct to the 
landlord. The burden is on the tenant-in-chief 
to prove that he still has title and that he has 
sub-let the land to the recorded sub-tenants. 
( Drake Brockman, S. M. and Knox, J. M.) Kun- 
nu Koeri v. Abdul Hayi. 1936 R.D. 30 (2). 

-S. 107— Abandonment — Sub-letting a then 

viay amount to. 

The general rule is that when a portion of a 
holding is sub-let, the usual presumption about 
abandonment from part of the holding cannot 
arise, but where the area has been let out to more 
than one tenant and one of these tenants who 
finds his position insecure takes shelter behind 
the recorded occupancy tenant, it is a case of 
abandonment of a wholesale character to which 
the general rule would not apply. (Mehta, S.M.) 
Hari Shankf.r Lal v. Badri Singh. 1940 R.D. 
79=1940 A.W.R. (B.R.) 24. 

-S. 107— Abandonment—What may consti¬ 
tute. 

Per Marsh, S. M. —Where a tenant has taken 
no interest in a holding for a period of five years 
for which he is entitled to sub-let, he must be 
held to have abandoned the holding. 

Per Mehta, J. M. —In each case facts would 
have to be scrutinised to find out if an inference 
in favour of abandonment can be warranted. 
(Marsh, S. M. and Mehta, J. M.) Maiku v. Dur¬ 
ban. 1939 R.D. 605=1939 A.W.R (B.R.) 292. 

-S. 107 —Belated application — Inference. 

A zamindar who makes an application under 
S. 107 of the Tenancy Act, a year after he has 
taken possession, is invoking the aid of the Court 
under false pretences. Such an application is 
not intended to legalize ex post facto a trespass 
already committted. (Bomford, J. M.) B hag- 
watt Prasad v. Sundar Koeri. 1938 A.W.R. 
(B.R.) 225=1938 R.D. 359. 

_S. 107— Scope—Abandonment by tenant-in- 

chief—Claim by sub-tenant to be tenant-in-chief — 
Burden of proof — Zamindar's right of ejectment 
—Delay in suing—Effect of. 

In the case of a holding which is abandoned by 
the occupancy tenant the person put in posses¬ 
sion by the former tenant-in-chief cannot claim 
himself to be the tenant-in-chief. S. 107 of the 
Agra Tenancy Act does not give the sub-tenant 
any rights as against the zamindars. It only pro¬ 
tects him against his tenant-in-chief if the 
zamindar chooses to treat the holding as aban¬ 
doned, but he can in no case be a tenant-in-chief 
unless he proves that the zamindar has recognis¬ 
ed him as such. The burden is of course on the 
sub-tenant claiming to be tenant-in-chjef, but 
when the zamindar delays taking actions for many 
years, the standard of proof required of the 
tenant must be lowered. (Bomford, J. M.) 
Narsingh Tewari v. Kesho Rai. 1938 A.W R 
(B.R.) 101=1938 R.D. 165. 

-S. 107— Sub-tenancy continued by occupancy 

tenant after expiry of statutory period—Suit for 
ejectment of sub-tenant — Latter, if can plead 
abandonment of occupancy rights by plaintiff. 

The fact that the statutory period for which 
an occupancy tenant could sub-let legally expired 
at least two years before he brought a suit for 
ejectment of the sub-tenant, does not enable the 
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latter to plead that the occupancy rights of the 
plaintiff came to an end because his tenure as 
sub-tenant was unduly prolonged, so long as the 
Zamindar was content to recognize the plaintiff 
as his tenant and had not accepted the sub-tenant 
as his tenant. (Bomford, J.M.) Gharib v. Jhal- 
lar. 1937 R.D.138. 

-S. 107 —Tahsilders duty before passing an 

order under. 

Before passing an order under S. 107 of the 
Agra Tenancy Act, a Tahsildar should be really 
satisfied that the tenant has abandoned. (Bom¬ 
ford, J. M.) Bhagwati Prasad v. Sundar Koeri. 
1938 A.W.R. (B.R.)"225=1938 R.D. 359. 

-S. 107 (1)— Abandonment — Tenant disap¬ 
pearing—Mo arrangement made for payment of 
rent—Zamindars right. 

Where a tenant has abandoned and left the 
village without making any arrangements at all 
for the payment of rent to the zamindar, the case 
comes under Sub-Cl. (1) of S. 107 of the Tenancy 
Act and the zamindar can straightaway give a 
lease of the holding to anybody. ( Bomford, J. 
M.) Raghurat Singh v. Badri Singh. 1938 A. 
W.R. (B R.) 145=1938 R.D. 286. 

-S. 107 (1)— Abandonment — Tenant quitting 

holding without leaving anybody in charge—Effect 
— Zamindar, if entitled to take possession. 

Where a tenant leaves his field, without either 
leaving any one in charge of it, or a sub-tenant to 
whom the zamindar could turn to for his rent, he 
must be taken to have clearly abandoned his 
holding as explained in S. 107 (1) of the Tenancy 
Act and as such the zamindar is entitled to take 
possession of it and put any other person in his 
place. (Darling, S. M. and Bomford, J. M.) 
Sukhna v. Shiam Krishna. 1938 A.W.R. (B. 
R.) 142=1938 R.D. 272. 

-S. 107 (2)—Applicability—Only a portion 

of holding left in charge of another See Agra 
Tenancy Act. Ss. 44 and 107 (2). 1938 R.D. 68 
= 1938 A.W.R. 20 (B.R.). 

-S. 107 (3)— Abandonment — Sub-tenant 

cultivating land for about 20 years and paying rent 
direct to zamindar—Inference of abandonment by 
recorded tenant-in-chief. 

Where in a suit for ejectment of an alleged 
sub-tenant, it is found that the defendant has 
been in cultivation of the land for about 20 years 
paying rent direct to the zamindar, the recorded 
tenant-in-chief must be held to have abandoned 
the land. (Drake Brockman, S. M. and Knox, J. 
M.) Kualeshar Ahir v. Sarju Kohar. 1936 R. 
D.178. 

-S. 121—Applicability—Claim to be tenant 

on basis of lease—Claimant not in possession— 
Suit under S. 121 against landlord and another in 
possession—Maintainability. See Agra Tenancy 
Act, Ss. 99 and 121. 1936 R.D. 450 (1). 

-S. 121—Applicability—Collaterals of de¬ 
ceased co-tenants recorded as heirs—Remedy of 
surviving co-tenants—Suit for declaration of 
tenancy rights—Competency. See Agra Tenancy 
Act, Ss. 99 and 121. 1936 R.D. 559. 

— — -S. 121— Applicability—Ejectment in procee¬ 
dings under S. 79— Delivery of possession — Op¬ 
tion under S. 97 not exercised—Failure of nego¬ 
tiations for re-admission—Remedy of ejected 
tenant. 

With the formal ejectment of a tenant in pro¬ 
ceedings under S. 79 of the Tenancy Act, hi9 
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tenancy is completely concluded. Though as a 
result of the failure of the decree-holder to exer¬ 
cise his option under S 97, the tenant remains in 
possession to collect the crops and carries on 
negotiations for re-admission to holding, he can¬ 
not on the failure of such negotiations sue under 
S. 121 of the Act for a declaration, for, being no 
longer a tenant he has no locus standi to sue 
under S. 121. It may be open to him perhaps to | 
sue under S. 99 of the Act, if he thinks that he 
has been in fact re admitted. ( Darling , S.M. and 
Marsh, J.M.) Ram Singh v. Bhop Singh. 1938 
A.W.R. (B.R.) 309=1938 A.L.J. (Supp.) 114= 
1938 R.D. 593. 

-S. 121 —Applicability—Suit by Hindu co¬ 
parcener challenging alienation by another co¬ 
parcener—Property alienated consisting of fixed 
rate tenancy—jurisdiction of Civil Court. See 
Agra Tenancy Act, Ss 99 and 121. 1937 A.W. 
R. 9l9=A.I.R. 1938 All. 17. 

-S. 121 —Application for correction of pa¬ 
pers—Application opposed by other tenants who 
claimed adverse possession—Dismissal of appli¬ 
cation — Suit under S. 121 by applicant after 12 
years—If barred. 

Where a person put in an application for cor¬ 
rection of papers asking that his mother’s name 
should be expunged, and this application was 
opposed by the other recorded tenants who de¬ 
clared that they did not admit the claims of the 
applicant and were in adverse possession to him, 
and the application was dismissed, a suit under 
S. 121 of the Agra Tenancy Act brought by the 
applicant who was out of possession for more 
than 12 years after the dismissal, is time barred. 

( Darling, S.M. and Bomford, J.M.) Sheo Nan- 
dan v. Budhu Koeri. 1937 R.D. 98. 

- S. 121—Application for correction of 

papers dismissed—Subsequent suit under S. 121 — 
Res judicata. See U.P. Land Revenue Act, S. 39. 

1937 R.D. 82. 

-S.121— Declaratory suit —Absentee tenant 

claiming share in tenancy—Disentitling circum¬ 
stances. 

Where a tenant, who has been absent for a long 
time, claims a share in the tenancy, he would be 
entitled to a declaration of co-tenancy excepting 
in a case where it is proved that the plaintiff gave 
up his share in the joint family property or where 
it is proved that the defendants have perfected 
their rights by adverse possession for the requir¬ 
ed period. ( Darling, S.M. and Bomford, J.M ) 
Ganga Pande v. Sheonet Pande. 1938 A.W.R. 
(B.R.) 257=1938 A L.J. (Supp.) 50=1938 R.D. 
539. 

—--S. 121— Declaratory suit that plaintiffs were 

joint occupancy tenants in a holding recorded in 
names of their cousins alone—Settlement entries 
not challenged for 10 years — Proprietors collec¬ 
ting rent from defendants alone — Suit, if should 
be dismissed. 

The plaintiffs sued for a declaration that they 
were joint occupancy tenants in a holding recor¬ 
ded in the names of their cousins alone. The 
proprietors deposed that they collected rent 
from defendants alone and did not recognise the 
plaintiffs as tenants. For over 30 years the 
settlement entries had stood unchallenged. The 
defendants alone were found to be in possession 
of the fields in dispute. 

Q.. D.—11 
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Held, that the suit should be dismissed, (Rom- 
ford, J.M.) Rajabali v. Khalil. 1937 R.D. 

120 „ . , r> ... 
-S. 121—Necessity of suit under—rossibi- 

litv of opposition from landlord. See Agra Ie- 
nancy Act, Ss. 37 & 121. 1938 A.W.R. 45 (B.R ). 
-S. 121—Suit under—If barred by prior de¬ 
cision under S. 42 of U. P. Land Revenue Act 
against the landlord. See U. P. Land Revenue 
Act, S. 42. 1938 R.D. 837. 

-S. 121— Suit under—Order for delivery of 

possession — Validity. 

In a declaratory suit under S. 121 an order for 
delivery of possession could not be passed by 
any Court, Any such order and any such 
delivery of possession is wholly ultra vires. 

( Darling, S.M.) Surja v. Girand Singh. 1938 
R.D. 935 (2) = 1939 A.W.R, (B.R.) 59. 

_S. 121— Widow succeeding occupancy 

tenant—Commutation of batai rent without refe¬ 
rence to occupancy tenant — Widow’s name remo¬ 
ved from kha.ta.xini—Suit under 6.121 —Onus as 
to loss of occupancy rights. 

Where a widow of an occupancy tenant, whose 
name was cut off the khatauni, sues under S. 121 
of the Agra Tenancy Act and establishes the 
occupancy rights of her deceased husband, the 
burden of proving that those occupancy rights 
have been lost by abandonment or otherwise lies 
entirely on the party now claiming to be the 
tenant in chief. Neither the fact of the commu¬ 
tation of batai rent, nor the removal of the name 
of the occupancy tenant from the khatauni, nor 
the acceptance of cash rent by the lambardar, 
would deprive the widow of her occupancy 
rights. ( Darling, S.M. and Bomford, J.M.) Mt. 
Ajuban t;.'M t. Mulu. 1938 A L.J. (Supp.) 15= 
1938 R.D. 280=1938 A.W.R. 40 (B.R ). 

-Ss. 121-123—Applicability —Tenant of 

grove land retaining occupancy rights after dis¬ 
appearance of grove—Transferee from—Status 
of—Claim to occupancy rights—Remedy—Appli¬ 
cation for correction—Maintainability. See 
| Agra Ten. Act, Ss. 18 & 121-123. 1938 R. D. 124. 

-Ss. 121 and 123— Death of co-tenant — 

Other co-tenant minor—Settlement by Court of 
Wards zvith certain others to ensure recovery of 
rent-Effect of—Suit by co-tenant for declaring 
him sole tenant. 

Two co-tenants were descendants of the same 
ancestor from whom the holding descended. One 
of them died. The other who was living jointly 
and cultivating with the deceased was a minor. 
The Court of Wards, acting on his behalf, made 
a sort of kachcha settlement with certain persons 
which would ensure the recovery of rent. In a 
suit by the surviving co-tenant after becoming a 
major for a declaration that he was sole tenant 
of the land in dispute. 

Held, that no sort of relinquishment or sur¬ 
render on behalf of the plaintiff was made or in¬ 
tended by the Court of Wards ; that it would be 
impossible to hold that the plaintiff was occu¬ 
pancy tenant in part and that those with whom a 
settlement was made were statutory tenants in 
the rest of the holding; and since there could not 
be two kinds of tenants in one and the same hold¬ 
ing the plaintiff was entitled to the declaration 
sued for. ( Drake Brockman, S.M. and Knox, J. 
M.) Samharu v. Gaya Din. 1936 R.D. 179. 
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-Ss. 121 and 123 —Grove holder, if can get a 

declaration under. 

A grove holder is one of those persons who 
could get a declaration in his favour under 
Ss. 121 and 123 of the Agra Tenancy Act. {Dar¬ 
ling, S.M. and Mehta, J.M.) Bindhachal Rai v. 
Moti Rani. 1938 A.W.R. (B.R.) 282 (2) = 1938 
A.L.J. (Supp.) 91=1938 R.D. 627. 

-Ss. 121 and 123— Mortgagee from tenant 

holding over after death of tenant—Payment of 
arrears of rent and admission to tenancy by land¬ 
lord's agent not expressly authorized to do so — 
Status of—Suit for declaration of statutory 
tenancy rights — Maintainability. 

A mortgagee from a tenant who is holding and 
retaining possession after his mortgagor's death 
and paying up the arrears of rent due in respect 
of the holding cannot maintain a suit for decla¬ 
ration of statutory tenancy rights at fixed rent, 
even though he has been recorded as sub-tenant 
and has been admitted to tenancy by the land¬ 
lord’s agent on payment of arrears of rent, when 
such agent has no authority to admit tenants 
without the landlord’s express concurrence. The 
admission by the landlord’s agent under such 
circumstances is not a proper or legal admission, 
and the mortgagee has to be recorded as a non- | 
occupancy tenant bila tasfia lagan in the holding. 

(Drake Brockman, S.M. and Knox, J.M.) 
Soorajpal Singh v. Munshi Lal. 1936 R.D. 
225. 

_S. 121— Suit for declaration—Maintaina¬ 
bility—Loss of possession more than 12 years 

prior to suit. ■ _ 

Where a tenant had lost possession over 12 
years prior to his suit under S. 121 of the Ten¬ 
ancy Act to be declared an occupancy tenant of 
the land in dispute, he cannot obtain the declara¬ 
tion without first obtaining possession. {Mehta, 
S M) Puttoo Lal v. Sardar Singh. 1940 A.W. 
R. (B.R.) 63=1940 R.D. 211. 

_S. 121— Suit under—Main question for 

consideration—Unexecuted decree for ejectment 
against occupancy tenant—Effect on occupancy 
right. 

Where a suit is under S. 121 of the Agra Ten¬ 
ancy Act, the main question to see is who is in 
possession. According to S. 35 (1) (6) a decree 
for ejectment standing against an occupancy 
tenant cannot take effect until it is executed. 
Hence, where a decree for ejectment against an 
occupancy tenant remains unexecuted, the 
occupancy rights of the tenant in the holding 
continue to subsist. {Harper S.M and Sathe, 
J M.) Tahsildar Ahir v. Ramdhari Singh. 
1940 A.W.R. (B.R.) 80 (2)=1940 R.D. 218. 

-Ss. 121 and 123— Suit under — Fixed rate 

tenancy, purchased by member of joint Hindu 
family, but treated as separate — Merger — Onus. 

Where a fixed rate tenancy is purchased by a 
member of a joint Hindu family but it is treated 
as separate from the other properties and the 
entries are in favour of the son of the original 
purchaser, sanctity must be attached to existing 
entries and the onus lies heavily on the recorded 
sub-tenant who claims a declaration that he is a 
tenant in chief, to show that the existing entries 
were wrong and that as a matter of fact the 
fixed rate tenancy had no legal existence and that 
it had determined on account of merger. 
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{Mehta, S.M.) Sita Ahir v. Keshoprasad Rai. 
1940 R.D. 5=1940 AW.R. (B.R.) 11=1940 A. 
L.J. (Supp.) 3. 


-Ss. 121 and 123— Suit under by one branch 

of a family—Remaining three branches alone 
recorded as tenants of occupancy holding — 
Plaintiff branch found to be in possession along 
with other branches—Zamindar having no objec¬ 
tion to inclusion of fourth branch—Right of 
latter to be recorded as co-tenant. 

Where, in a suit under Ss. 121 and 123 of the 
Agra Tenancy Act for a declaration of rights in 
an occupancy holding by one of four branches of 
a family, it is found that though only the other 
three branches are recorded as tenants of the 
holding, the fourth branch is in possession along 
with the other branches, and that the Zemindar 
has no objection to the inclusion of the name of 
the fourth branch in the holding the plaintiff 
branch is entitled on the score of possession to 
be recorded as co-tenant in the occupancy hold¬ 
ing. (Darling , S.M.) Sultan v. Dwarka. 

1937 R.D. 15 (2). 

-Ss. 121 and 123—Tenant of sir subject to 

transfer—No claim for ex-proprietary rights—If 
can obtain a declaration that he is a statutory 
tenant. See Agra Tenancy Act, Ss. 86, 121 and 
123. 1939 A.W.R. (B.R.) 98. 

-Ss. 121 to 123— Scope and object of — Rent 

fixed in proceedings under S. 36 of Land Revenue 
Act—Disregard of S. 14 of Agra Tenancy Act — 
Remedy. 

It is not the object of Ss . 121 to 123 to declare 
what rent ought to be payable. The object of 
the sections is to declare what rent is payable. 

1 When once this rent has been fixed once for all 
; in proceedings under S. 36 of the Land Revenue 
Act, though it be that it was fixed in utter dis¬ 
regard of the mandatory provisions of S. 14 of 
the Agra Tenancy Act, unless those proceedings 
are set aside one cannot come under Ss. 121 to 
123 of the Tenancy Act for a declaration that the 
! rent fixed in those proceedings was wrong. He 
can file a suit for abatement, if he likes. {Marsh, 
S.M. and Mehta, J.M.) Anrudh Singh v. Megh 
Narain Singh. 1939 R.D. 221=1939 A.W.R. 
(B.R.) 203. 

-S. 122— Applicability—Dispute between 

landlord and person claiming as tenant. 

S. 122, Agra Tenancy Act, does not apply to a 
I case in which the dispute is between the landlord 
I and another person claiming to he a tenant but 
whose right as such is denied by the landlord, 
there being no rival claimant to the tenancy in 
the field. In such a case, if a suit is instituted 
in the Civil Court, the provisions of S. 273 of 
the Act will apply. {Niamatullah, J.) Ranjit 
Rai v. Iuthan Rai. 171 I.G. 404=1937 A.W. 
R. 821=1937 A.L.R. 840=1937 R.D. 546=1937 
A.L.J. 1092=A.I.R. 1937 All. 638. 

—--S. 122— Scope — Occupancy holding — 

Widow succeeding to husband and getting 
daughter also recorded as co-occupancy tenant 
with consent of lambardar—Partition Proceed¬ 
ings—Holding falling into several mahals—New 
landholder by partition—Suit for declaration that 
widow alone is tenant of the holding — Maintaina¬ 
bility. 

One 5 ". R. an occupancy tenant of a holding 
having died, the holding devolved on his widow 
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R. t at a time when Act II of 1901 was in force 
and she was accordingly recorded tenant. Pen¬ 
ding partition proceedings in the village, R- 
applied to have the name of her daughter K. also 
to be entered as co-occupancy tenant with her. 
The request was supported by the lambardar for 
the time being and was granted and the daughters 
name too was added along with that of the 
widow. In the allotment of lands under the 
partition, the holding of S.R. was split up among 
various mahals and the portions in suit fell into 
the mahal of the plaintiff. The latter brought a 
suit for a declaration that the tenant of the hold¬ 
ing was R. and not R. and K. jointly. 

Held, that though there was an express con¬ 
sent to both being co-tenants by the then land¬ 
holder, i.e., the lambardar, there was nothing to 
prevent the plaintiff who became a lambardar by 
virtue of a partition from suing for a declaration 
of the sort, and that S. 122 under which the suit 
fell, allowed a suit to be brought at any time 
during the continuance of the tenancy. (Drake 
Brockman, S.M. and Knox, J.M.) Talewar v. 
Ketkai. 1936 R.D. 391. 

-S. 123—Applicability—Dispute between 

persons claiming share in tenancy—Suit for 
declaration of joint tenancy-in-chief—Compe¬ 
tency. See Agra Tenancy Act, Ss. 37 and 123. 

1936 R D. 371. 

-S. 123 —Compromise as to rent between 

landlord and tenant before Collector in proceed¬ 
ings not under Tenancy Act—Binding nature of — 
Suit by tenant for declaration of rent payable — 
If barred. 

If in proceedings between the landlord and the 
tenant before the Collector, which are of such a 
nature that the Collector could embody the terms 
of a compromise entered into between the parties 
in a decree and thereby decree the rent agreed 
on between them, he passes an order that the 
rent so decreed should be recorded as the rent, 
that order is final and no exception can be taken 
to it afterwards by the tenant either by suitor 
otherwise. But when that is not the case, the 
tenants are not debarred from filing a suit under 
S. 123 of the Agra Tenancy Act for a declaration 
of rent payable by him. (Drake Brockman, 

S.M.) Har Pershad v. Savant. 1936 R.D. 
565. 


S. 123 Deduration under—Absence of any 
entry as joint tenant for over 60 years — Effect. 

Where the plaintiffs have not for over 60years 
been entered as tenants jointly with another 
branch and further where they live in another 
village, they have no right after such a long 
interval of time to get a declaration under S. 123 
ot the Tenancy Act. In such a case the last 
/!"*?»# ? try must be taken as correct. 

QOQ A Saithwar v. Hansai. 

1939 A.W R ( B R ) 25=1939 R.D. 519. 

S. 123 — Rent as originally shown 


in 

in 


khatauni modified—Modified entry repeated 

successive years-~No ob,ection taken by zamindar 

Suit by thekadar for declaration that correct 

rent payable xs that originally shown—lf liable to 
be dismissed. 

Where the rent of a holding as originally 
shown in the khataum was modified and the 
modified entry was repeated in every successive 
year and neither the zsmindarnor his servants 
questioned the correctness of the rent entered in I rent under S. 45. 
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the khatauni, not even when the district was 
under record operations, a suit by the thebadar 
for a declaration that the correct rent payable is 
that originally entered in the khatauni is liable to 
be dismissed. ( Darling , S.M. and Bomford,J. 
M.) Bharat Singh v. Hafiz Ullah. 1937 R. 
D. 148. 

-S. 123— Scope—Power of Court under — 

Rent once fixed — Remedy. 

S. 123 of the Agra Tenancy Act does not allow 
either the landholder or the tenant to get the rent 
fixed anew. It only gives power to the Court to 
declare the rent payable, when a rent has been 
alleged to be fixed and the dispute relates only to 
the amount which has been settled. Where the 
rent has been fixed on the basis of a compromise 
before a Civil Court, any tenant feeling aggrieved 
by it cannot come by suit under this section, but 
only to seek abatement of rent. (Mehta, J.M.) 
Df.o Saran Rai v. Dwarika Rai. 1939 R.D. 27= 
1939 A.V/.R. (B R.) 170. 

-S. 12Z — Scope and applicability. 

The plaintiff-zamindar sued for a declaration 
under S. 123 of the Tenancy Act that the defen¬ 
dants were liable to pay a certain sum annually 
for their holding as fixed-rate tenants. This 
amount included the cess payable under the 
Benares Family Domains Act, III of 1904. The 
case for the plaintiff was that the payment of 
this cess was a condition of the tenure of the 
defendants. 

Held, that this w'as a matter which could form 
the subject of a suit under S. 123 of the Tenancy 
Act. (Bennet, J.) Narsing Prasad Singh v. 
1 1 uranmashi. 161 I.C. 762=8 R.A. 779=1936 
R.D. 201 = 1936 A.W.R. 475 (1) = 1936 A.L.J. 
282=A.I.R. 1936 All. 459. 

-S. 123— Suit for declaration of plaintiff as 

grove-holder—Plaintiff out of possession — Main¬ 
tainability of suit. 

A suit for a declaration that the plaintiff is 
grove-holder of the land in suit is not maintain¬ 
able under S. 123 of the Agra Tenancy Act, when 
the plaintiff is not in possession of the suit land. 
(Drake Brockman, S.M. and Knox, J M.) Sheo 
Barti v. Hansraj. 1936 R.D. 481. 

-S. 123— Suit under for declaration of rent 
Original rent reduced at revision of records — 
Inference. 

In a suit for declaring the amount of rent pay¬ 
able in respect of a holding, it was found that 
the rent of the holding originally payable was 
Rs. 24-6-0, but that at the revision of records it 
was entered as Rs. 17—1—0 only. 

Held, that there was no reason to believe that 
the entry at the revision of records was errone¬ 
ous or mistaken, and that it was quite possible 
that the Record Officer deliberately recorded only 
so much of the rent as was legally payable, as it 
was notorious that landlords in many districts 
used to collect both cesses and said lagan. (Drake 
Brockman, S.M. and Knox . J M.) Marzhar Khan 
v. Sheikh Inayat. 1936 R.D. 121. 

S. 123—Suit under—Limitation. See Agra 


Tenancy Act. Ss. 99 and 123. 1937 R.D. 507. 

-S. 123—Suit under—Power of Court to fix 

rent under S. 45. See Agra Tenancy Act, Ss. 45 
and 123. 1939 R.D. 162. 

S. 123 —Suit under—Power of Court to fix 
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It is not open to the Court to fix a rent under 
S. 45 of the Agra Tenancy Act, when the suit is 
brought under S. 123 of that Act. 14R.D. 711, 
Kef. to. (Bomford, J.M.) Ranna Rai v. Jaida- 
yal Oj ha. 1937 R.D. 97. 

- S 123— Suit under — When to be brought — 

Necessity of possession. 

A suit under S. 123 can be brought at any time 
during the continuance of the tenancy. The 
tenancy commences from the date of the quabu- 
liat in the case of a valid lease. A suit under this 
section being declaratory, the plaintiff need not 
have possession on the date of the suit. (Dar¬ 
ling, S. M. and Bomford. J.M ) Jahangira ®. 
Mohammad Hasnain. 1937 R.D. 507. 

-S 123 —Suit for declaration under—Fixed 

rate tenancy—Rent payable — Entry of 'adam 
wasul’— Meaning. 

Where at the settlement the rent of a fixed 
rate tenancy was recorded at a particular figure 
including an amount adam wasul the proper rent 
payable must be the rent recorded as such by the 
Settlement Officer and the mere fact that for 
some reason part was not being realized at the 
time of settlement will not make the whole 
amount any the less pa>able. Adam wasul means 
‘not realized’ and ‘not realizable.’ ( Darling, S.M. 
and Bomford, J.M.) Sri Narain Singh v. Maha¬ 
raja of Bf.nares. 1938 R.D. 420=1938 A.W.R. 
(B.R.) 169 (2) = 1938 A.L.J. (Supp.) 28. 

__S. 123 and 44— Plaintiff not in possession — 

Remedy. . 

A plaintiff not being in possession cannot sue 

under S. 123 of the Agra Tenancy Act. It is his 
duty to sue under S. 44 to get the ejectment of 
the defendants. ( Darling , S.M. and Bomford J. 
M ) Mahangoo Gond v. Sheo Nath Gond. 1938 
A.W.R- (B.R.) 340=1938 R.D. 474. 

__S. 123(c)— Declaration as to rent payable 

different from that entered—When justified. 

In the absence of a definite compromise, or 
course of conduct indicating the existence of a 
subsequent compromise reducing the rent which 
was entered in the papers, no Court could be 
called upon to declare under S. 123 (c) of the 
Tenancy Act any rent to be payable which is 
other than the rent which is entered in the papers. 
(Darling, S.M. and Mehta, J.M.) Sharafat 
Ullah v. Noor Mohammad. 1938 A.W.R. 
(B.R.) 358=1938 R.D. 746. 

■ - S. 123 (c)— Enquiry — Scope — Duty of 

Court—Parties both agreeing that rent was fixed 
—Difference as to amount—Power of Court to 
hold no rent fixed—-Pro cedtire. 

Where both parties to an application under 
S. 123 (c) of the Agra Tenancy Act agree in 
saying that the rent has been definitely fixed, but 
they differ as regards the amount at which it was 
fixed, it is not open to the Court to hold that no 
rent has been fixed at all. The Court is bound to 
decide only as to what was the rent fixed. (Dar¬ 
ling, S.M. and Bomford , J.M.) Ram Sajawan v. 
Ganesh Prasad. 1938 R D. 96=1938 A.W R 
51 (BR.), 

-S. 123 (c)— New plea — Application for 

declaration of rent—Denial of relationship of 
landlord and tenant—When to be raised—Plea in 
appeal—If open. 

In an application for declaration of the amount 
of rent, the tenant-defendant denying the rela¬ 
tionship of landlord and tenant must specifically 
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plead it in his written statement, and must see 
that an issue is fixed on the point. He cannot 
be allowed to take the point for the first time at 
the hearing of appeal from the decision. (Dar¬ 
ling, S.M. and Bomford, J.M.) Ram Sajawan v. 
Ganesh Prasad. 1938 R.D. 96=1938 A.W.R. 
51 (B.R). 

-S. 123 (c)—■ Suit for declaration of rent 

payable by statutory tenant—Zamindar claiming 
higher figure than that entered in khatauni— 
Burden of proof. 

In a suit by a zamindar under S. 123 (c) the 
Tenancy Act for a declaration of the rent payable 
by his statutory tenant, the burden of proving, 
in the absence of a lease, a higher figure than that 
entered in the khatauni lies heavily on the plain¬ 
tiff zamindar. (Darling, S.M. and Bomford, J. 
M.) Chotf.y v. Mohobbe Ali Khan. 1937 R.D. 
376. 

- 1 —S. 126—Applicability—Land washed away 

by river and re-formed—Occupancy tenant taking 
possession as belonging to his holding—Obs¬ 
truction or ouster by landlord—Suit by tenant 
for declaration of occupancy rights —Maintain¬ 
ability. See Agra Tenancy Act, S.99. 1936 
RjD.111. 

-S. 127—Agreement to confer occupancy 

rights—Attestation before Qanungo—Sufficiency. 
See Agra Tenancy Act, Ss. 17 (5) and 127. 1940 

R. D. 224. 

-Ss. 131, 132 and 137— Scope — Suit for 

arrears of grain rent—Suit brought after delay of 
three years—Claim to interest at 25 per cent .— 
Maintainability. 

“Siwai”, though it is the usual rate on grain 
loans, is collected at once. A landlord who 
chooses to wait for about three years and then 
sues for arrears of his grain rent under a provi¬ 
sion of law which is primarily intended for the 
recovery of cash rent should not be allowed to 
charge interest at 25 per cent. The Court in such 
a case should not allow him more than the interest 
usually allowed on cash rent arrears. (Darling, S. 
M. and Bomford, J.M.) Raj Kumar Kai v. Ram 
Lakhan. 1938 A.W.R. (B.R.) 106=1938 R.D. 
169 

-S. \Z2—Applicability — Rent payable in kind 

on batai basis — Failure to proceed under Ss. 137 
and 138—If bars suit for arrears of rent. 

A landholder of a plot in respect of which the 
rent is payable in kind on a batai basis has a re¬ 
medy under Ss. 137 and 138 of the Agra Tenancy 
Act. But the remedy therein prescribed is only 
permissive and not mandatory. A landholder 
who fails to avail himself of this remedy is not 
debarred from seeking his redress against his 
tenant by way of a suit for arrears of rent under 

S. 132. But such a landlord cannot expect the 
Court to accept, without the strictest proof, high 
estimates of the produce. The Courts must al¬ 
ways exact definite evidence of the value of the 
produce. (Darling, S.M. and Bomford, J.M.) 
Mangan v. Jodhi. 1937 R.D 287=1937 A.W.R. 
621. 

-S. 132—Applicability—Suit for weighment 

dues —Jurisdiction of Revenue Court. See Agra 
Tenancy Act, Ss. 3 (3) and (4) and 132. 1936 
R.D. 14. 

-S. 132—Applicability—Suit against sub¬ 
proprietor for rent— Suit under S. 132 if can be 
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converted into one under S. 224. See Agra 
Tenancy Act, Ss. 224 and 132. 1938 R.D. 565. 

-S. 132— Appraisement—Landlord resorting 

to remedy tinder S. 132 —Duty as to proof. 

Where a landholder resorts to S. 132 for 
relief, rather than to the procedure prescribed 
by Ss. 137 to 139 of the Tenancy Act. he cannot 
expect the Courts to accept, without the stric¬ 
test proof, high estimates of the produce. 
Definite evidence of the value of the produce 
should be made available to the Court. ( Darling, 

S M. and Bom ford, J.M.) Ganga Ballabh v. 
Ratan Singh. 1938 A.W.R. (B.R.) 174=1938 
R.D. 331. 

-S. 132 —Liability for rent—Original letting 

for agricultural purposes—Acquisition of occu¬ 
pancy rights—Land recorded as abadi only in 
later settlement. 

Where the land in suit was let for agricultural 
purposes and the defendants had acquired occu¬ 
pancy rights therein and where in the settlement 
of 1272-F. it was recorded as cultivated land, 
and it was only in the settlement of 1301-F. that 
it was recorded as abadi, a suit for arrears of 
rent cannot be dismissed on the ground that the 
land was not cultivated but abadi land. (Bom- 
ford, SM. and Mehta, J.M.) Chunna v. Ram 
Pratap Singh. 1939 R.D. 129=1939 A.W.R.! 
(B.R.) 146 (2). 

-S. 132 —Mortgage of fixed rate tenancy — 

Suit for rent against mortgagor and mortgagee 
joint ly—Main ta inability. 

If a fixed-rate tenant mortgages his holding, 
the mortgagor and the mortgagee form one 
tenant between them. The landholder would be 
able to sue both mortgagor and mortgagee in the 
same way as he would sue a number of co- 
tenants and be able in the same way to execute 
his decree against the person of his choice, 
leaving it to the persons who together form “the 
tenant” to settle in the Civil Courts their respec¬ 
tive liabilities under the agreement to which the 
landlord was not a party. (Darling, S.M. and 
Bomford.J.M.) Kunj Behaki Singh v. Lakh- 
pati. 1937 R.D. 329. 

-S. 132—‘ Nadhwana’ if a ‘ cess ’ leviable 

under S'. 56 or S. 86 of the Land Revenue Act — 
Ifa'Sayar ’ under the Tenancy Act—If can be 
sued for. 

Nadliwana is leviable not on the occupation of 
the land but on the use of water for irrigation. 
Therefore it is not a ‘cess’ as defined by S. 56 of 
the Land Revenue Act; nor does it come under 
S. 86. But that Nadhwana must be included in 
‘Sayar* is clear from the definition of ‘Sayar’ 
which includes irrigation charges. Dues which 
come under the definition of ‘Sayar’ can be sued 
for under S. 132 of the Agra Tenancy Act pro¬ 
vided they are ‘payable’, and they are entirely 
different from the cesses referred to in the Land 
Revenue Act. ( Darling , S.M. and Bomford, J. 
M.) Radha Kr.shna v. Ram Narain. 1938 A 
W.R. 38 (B.R.)=1938 R.D. 308. 

-S. 132— Scope—Suit under S. 123 (c) for 

arrears of rent—Rent shown in papers as Rs. 12 
plus Rs. 10 Zaid mutalba—Decree for Rs. 12 only 
—Appeal dismissed—failure to apply in revision 
— Effect—Finality of decision. 

As the result of a compromise decree in a suit 
for arrears of rent the rent of a holding was 
shown in the papers as Rs. 12, plus Rs. 10 zaid 
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mutalba. In a subsequent suit a decree was 
given only at the rate of Rs. 12 by the Assistant 
Collector, and an appeal against that was dis¬ 
missed by the Additional Collector. But the 
plaintiff did not take the order in revision. 

Held, that the order should stand as final for 
the purposes of a rent suit until and unless the 
zamindar secured a declaration that a higher 
rate of rent was payable and that it was for him 
to file suit for a declaration. (Darling, S.M. and 
Bomford, J.M.) Ram Prasad v. Kali Prasad. 

1938 R.D. 99=1938 A.W.R. 49 (B.R.). 

-S. 132—Suit under. Sec C. P. Code, O. 2, 

R. 2 1937 A.W.R. 867=1937 R.D. 394. 

-S. 132 —Suit under — Maintainability—Rent 

left unfixed in prior suit under Ss. 121-123— 
Proper remedy. 

Where in a prior suit for declaration of rent 
under Ss. 121/123 of the Tenancy Act the rent 
was not fixed but only the tenant was declared to 
be a statutory tenant, a suit for arrears of rent 
cannot be filed before getting the rent first fixed 
by a suit under S. 45 (Marsh, S.M. and Mehta, 
J.M.) Sripata v. Ram Garib. 1939 R.D. 222= 

1939 A.W.R. (B.R.) 66=1939 A.L.J. (Supp.) 
57. 

-S. 132 —Suit under—Right of one of the 

landlords to sue alone—Admission to tenancy by 

i one only. . 

Where one of the landholders has succeeded in 
ejecting the ex-proprietary tenant without any 
interference f rom any one and the probabilities 
are that he alone admitted the tenant, then such 
a landholder can maintain the suit alone, undei 

S. 132 of the Agra Tenancy Act. The fact that 
he joined with his brother in levying distraint on 
some fields which included fields other than 
those in suit, is of little importance in connection 
with such a suit. (Bomford, S.M. and Mehta, 
J.M ) Gf.ndan Lal v. Manphul. 1939 R.D. 
118 (1)=1939 A.W.R. (B.R.) 156 (1). 

-S. 132— Suit under — Admission of claim in 

part by defendant—Plaintiff not appearing—Duty 
of Court. 

Where in a suit for arrears of rent under 
S. 132 of the Tenancy Act, the defendant admits 
the claim in part, then the Court should decree 
the suit to that extent, even though the plaintiff 
is absent. (Darling, S.M. and Bomford, J.M.) 
Ajudhia Prasad v. Fattu. 1938 A.W.R. (B.R.) 
91=1938 R.D. 344. 

—-— S. 132— Suit to declare statutory tenancy — 
Failure to prove right in respect of certain plots 
—Declaration of plaintiff as statutory tenants of 
some plots and of defendants in respect of other 
plots — Appeal—Dakhaldihani showing ejectment 
of certain tenants by zemindar from latter plots 
—Defendants not proved to be ejected tenants — 
Power of appellate Court to reverse or disturb 
declaration in favour of defendants. 

One P.D. and others sued for a declaration 
that they were statutory tenants of a certain 
number of plots. The Court granted a declara¬ 
tion in respect of 11 plots, but held that he had 
failed to prove that he was a tenant in possession 
of the remaining 8 plots ; it then ordered thatone 
L should be entered as statutory tenant in res¬ 
pect of 4 of them, and one S', as statutory tenant 
in respect of the other 4. In appeal the Com¬ 
missioner while agreeing with the lower Court 
that the plaintiffs had failed to prove their claim 
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in respect of the 8 plots, ordered them to be 
entered as the Khudkasht of the zamindar, N., 
relying on a daklialdihari which showed that N., 
the zamindar, had ejected tenants from those 
plots. N himself did not claim to be in posses¬ 
sion but accepted plaintiff’s claim to be tenants. 

Held, that in the absence of proof on the 
specific point, it cannot be assumed that the 
ejected tenants were L and S. The order de¬ 
claring them as statutory tenants of the plots in 
question could not be reversed or disturbed. 
(Drake Brockman, S.M. and Knox, J.M.) Luta- 
wan v. Bishvva Nath. 1936 R.D. 484. 

-S. 132 —Suit for arrears of rent—Plea of 

non-fixation of rent and of absence of possession 
—Decree for arrears—If res judicata as to status 
of defendant. 

In a suit for arrears of rent in the Court of the 
Tahsildar, the defendant pleaded that no rent 
had been fixed and that he was not in possession, 
but the Tahsildar decreed the suit. 

Held, the decision could not operate as res 
iudicata in a subsequent proceeding as regards 
the status of the defendant in the prior suit. 
(Drake Brockman, S.M. and Knox, J.M.) Bans- 
raj v. Mutsaddi Lal. 1936 R.D. 538 (1). 

-S. 132 —Suit for rent—Lambardar havin'] 

no proprietary interest in holding—Plea of pay¬ 
ment to him in good faith — Sustainability. 

Payment of rent to a lambardar cannot be 
leaded in defence to a suit for arrears of rent 
y the co-sharers, as having been made in good 
faith, when such lambardar has no proprietary 
interest in the holding but is actually a co-tenant 
and the other tenants are his near relatives. 
( Darling , S. M. and Bom ford, J. M.) Bohra 
Kishun Chand v. Jumna Bux. 1937 R.D. 56. 

-S. 132 —Undivided mahal■—Right of indivi¬ 
dual co-sharer to sue for rent—Individual co¬ 
sharer getting sir demarcated and rent fixed — If 
solely entitled to sue ex-proprietary tenant for 
rent — U.P. Land Revenue Act, S. 36. 

Co-sharers in an undivided mahal must, as a 
rule, exercise their rights jointly unless they 
have appointed an agent; the only exception to 
this rule is where the law allows one co-sharer 
to sue for his share of the rent when it is the 
custom in the mahal. The law does not coun¬ 
tenance the division of the tenants amongst the 
proprietary body and the collection of the whole 
of the rents from such tenants. The mere fact 
that an individual co-sharer has got the area 
which was once that joint sir, demarcated and 
the rent fixed thereon under S. 36 of the U. P. 
Land Revenue Act, does not entitle him to sue 
alone for the rent due from the ex-proprietary 
tenants. ( Drake Brockman, S.M.) Gopi Nath 
v. Chunni, 1936 R.D. 443. 

-Ss. 132 and 45 —Suit for arrears of rent — 

If competent, when rent not settled—Proper pro 
cedure. 

A suit for arrears of rent could only be dec¬ 
reed, if the rent was fixed from before. So it is 
not competent for a Court to fix rent in a suit 
for arrears. If the rent is unsettled, the proper 
course is for a plaintiff to have it fixed by a suit 
under S. 45 of the Tenancy Act and then sue for 
arrears under S. 132. ( Misra, J.) Kundan v. 
Jawahar Singh. 1938 A.W.R. (H.C.) 634 (2)= 
1938 R.D. 804—1938 A.L.J. 985=1938 R.D. 831 
=1938 A.L.R. 850=A.I.R. 1938 All. 617. 
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-Ss. 132 and 45— Suit for rent—Court if 

can make out new case that no rent had been fix- 
ed. 

Unless a suit under S. 45 of the Agra Tenancy 
Act is before the Court, it is not at liberty in a 
suit for arrears of rent to make out a new case 
against the pleadings that no rent had been fixed. 
(Marsh, S.M. and Mehta, J M.) Mahf.sh SahOO 
v. Badlu. 1939 A.W.R. (B.R.) 105=1939 R.D. 
378. 

-Ss. 132 and 200 —Suit for theka money — 

Absence of written lease—Mortgage and a qabu- 
liyat in favour of mortgagee—Relief on the basis 
of compensation for use and occupation. 

Where a mortgagor executes a qabuliyat in 
favour of the mortgagee purporting to take the 
mortgaged property on lease from the mortgagee 
as thekadar and agreeing to pay a certain amount, 
though no written instrument of lease as requir¬ 
ed by S 200 of the Agra Tenancy Act is executed 
by the mortgagee, in a suit by the latter under 
S. 132 of the Agra Tenancy Act, relief can be 
given to him by treating the suit as one for com¬ 
pensation for use and occupation. ( Verma . J.) 
Mtr Singh v. Raghubir Singh 184 I.C. 873= 
1939 A.W.R. (H.C.) 454=A.I.R. 1939 All. 615. 

-Ss. 132 and 265 (1)— Shamilat patti—Right 

to collect rent — Co-sharers, if can sue separately 
for arrears of rent—'Usage , what may not 
amount to. 

Per Darling, S.M .—In the case of a shamilat 
patti, a lambardar is entitled to collect the rents, 
in the absence of any usage or contract to the 
contrary. As such, a co-sharer of a solitary 
statutory holding in the shamilat patti cannot 
sue alone for arrears of rent in respect of it. 
The fact that a particular co-sharer used to 
collect rent of this holding cannot be said to 
establish a usage within the meaning of S. 265 
(1) of the Tenancy Act. 

Per Mehta, J M— The exact significance of the 
term ‘usage’ used in S. 265 (1) is that it is a 
usage to the contrary to what takes place nor¬ 
mally, that is, a lambardar collects rent but a 
usage may be set up by which, it is not the lam¬ 
bardar who collects rent but somebody else, or by 
usage, it is not all co-sharers who collect rent.but 
some body appointed by thefn as agent. Where 
a course of practice has ripened into u-age and 
which has been embodied as a result of a joint 
declaration of the co-sharers into an entry in the 
ivajib-ul-arz, it ought to be respected and indivi¬ 
dual co-sharers allowed to sue separately for 
arrears of rent. ( Darling, S.M. and Mehta, J.M.) 
Bachan Singh v. Dalel Singh, 1938 R.D. 816, 

-Ss. 132 and 266 —Sale of proprietary share 

by a co-sharer—Demarcation of ex-proprietary 
tenancy and fixation of rent—Right of vendee to 
sue for arrears of ex-proprietary rent, indepen¬ 
dently of other co-sharers — 4gency if can be 
implied. 

Per Darling, J.M —Where in Khata khewat 
forming a part of a divided mah d the co-sharers 
are in possession of their respective shares in the 
shape of Sir and Khudkasht, and on a sale by one 
of the co-sharers of his proprietary rights 
though the vendee gets the ex-proprietary 
tenancy demarcated and rent fixed, yet lie cannot 
sue alone for the arrears of this rent, as the ten¬ 
ant is the tenant of the whole coparcenary 
body. 
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Per Mehta, J.M.— The language of S. 266 of 
the Tenancy Act allows a course of conduct to 
set up, being the result of internal mutual arran¬ 
gement by which an implied agency may be crea¬ 
ted in favour of some co-shirers or other acting 
on behalf of the whole coparcenary body under 
S. 266 (1) or 265 (1). ( Darling, S.M. and Mehta, 
J.M.) Nathoo Ram v. Mihi Lal. 1933 R.D 806 — 
1938 A.W.R.(B.R ) 428=1939 A.L.J. (Supp.) 19. 

-Ss. 132 (2) and 216— Land occupied by 

tenants—Lessee of tenants’ rights—Position of — 

S. 132 (2) if can be used against such a person. 

Though a proprietor can give as many 
leases as he like, he cannot superimpose a 
tenant over existing tenants. Where land is 
already occupied to a great extent by tenants, 
what purports to be a lease of tenant’s rights 
must be either regarded as void or as a lease of 
thekadari rights. S. 216 of the Tenancy Act is 
clear that S. 132 (2) cannot be used as against a 
thekadar for recovery of arrears of rent in res¬ 
pect of such a lease. ( Darling, S.M. and Bom- 
ford, J M) Ram Nath Singh v. Secretary of 
State. 1938 R.D. 796. 

-Ss 132 (2) and 252— Order by Collector on 

application under S. 132 (2), for realisation of 
arrears of rent—If revisable by Board. 

Where a case comes before a Collector because 
it was filed under S. 132 (2) of the Tenancy Act 
for realisation of arrears of rent, revision will 
lie to the Board in respect of anv order that may 
be passed therein. ( Darling , S.M. and Bomford, 
J.M.) Ram Nath Singh v. Secretary of State. 
1938 R.D. 796. 

—--Ss. 133 and 134— Combining number of 

suits for arrears of rent — Condition—Amount 
due on each holding not separately specified in 
either decree or notice—Power of Court to grant 
relief. 

The facility of combining in one suit, a num¬ 
ber of suits for arrears of rent against the same 
tenant, is afforded to a plaintiff provided he sees 
to it that in being allowed this privilege, he does 
not prejudice the interests of the defendant. 
Where five such suits were combined, but neither 
m the decree nor in the notice was there any 
specification of the arrears of rent due in res¬ 
pect of each separate holding, there is a serious 
failure of compliance with law, resulting in pre¬ 
judice to the defendant. Every Court has in¬ 
herent power to correct a mistake of this charac¬ 
ter. The legislature in framing Ss. 133 and 134 
of the Tenancy Act wanted to see that the igno¬ 
rant tenantry was not allowed to be exploited by 
the carelessness of the Court or the plaintiff. 
Hence where it is merely a matter of arithmeti- 

i ca * cu,at ‘ on to arrive at the exact amounts 
due, the executing Court, can work out the 

hg j r » e r S , and ?* ve re,ief accordingly. (Marsh, S.M. 
and Mehta J.M.) Santoo Kewat v. Rai Rash 
Behari Lal. 1939 A.W.R. (B.R.) 95=1939 R.D. 

—S. 136— -Scope of—Decree for arrears of 
canal dues Tenant, if can escape ejectment — 
Remedies open to decree-holder. 

According t > S. 136 of the Agra Tenancy Act, 
a tenant against whom a plaintiff has obtained a 
decree for arrears of canal dues, cannot escape 
ejectment, for the decree-holder has all the reme¬ 
dies open to a decree-holder for arrears of rent. 
The remedy against the defaulter is complete as 


AGRA TENANCY ACT (1926), S. 183. 

'under ordinary arrears of rent. (Marsh, S.M. 
and Mehta, J.M ) Sh ankf.r v. Desraj. 1939 R. 
D 238 (2) = 1939 A.W.R. (B.R.) 211. 

-Ss. 137 and 133—Scope—Remedy under— 

If mandatory—Failure to resort to—If bar to 
suit under S. 132. See Agra Tenancy Act.S. 132. 
1937 A.W.R. 621 = 1937 R.D. 287. 

-Ss. 140 and 141 —Suit for ejectment — Plea 

of holding with consent of plaintiff—Rent receipts 
— Ambiguity—Benefit of doubt. 

Where in a suit for ejectment as a trespasser, 
the defendant who has been in occupation for 11 
years pleads that he held with the consent of the 
plaintiff and produces certain rent receipts which 
are ambiguous in its terms, the landlord who pre¬ 
pared his receipts in such a form that they are 
ambiguous, has only himself to thank if the 
Courts give the tenant who has held for 11 years 
the benefit of the doubt (Bomford, S.M.) Kami.a 
Datt v. Dallu. 1939 R.D. 123 = 1939 AW.R. 
(B.R.) 166. 

-S. 152 (2) and U. P. Land Revenue Act 

S. 36— Landholder distraining crops of tenant and 
selling them while proceedings to fix rent are 
pending—Legality—No arrear of rent. 

In a proceeding under S. 36, Land Revenue Act, 
no doubt as soon as the rent is fixed it becomes 
payable from the date the ex-proprietary tenancy 
arises and not from the date when it is fixed by 
the Collector but until the land has been specified 
and the rent has been fixed by the Collector, it can 
hardly be treated as an arrear of rent. Where, 
therefore, a landholder distrains the crops of his 
tenant for arrears of rent and sells them, while 
proceedings under S. 36, Land Revenue Act, are 
pending and the rent is not fixed, the distraint is 
illegal as there is no arrear of rent within the 
meaning of S. 152 (2) of the Act. The subsequent 
fixing of rent by the Collector will not make the 
distraint valid on the date when the property is 
sold and so legalise the sale. (Sulaiman, C.J. and 
Niamatullah, J.) Murlidar v. Har Sarup. 169 
I.C. 843=10 R. A. 72=1937 A.L J. 702=1937 A. 
W.R. 629=1937 R D. 343=1937 A.L.R. 593=A. 
I.R 1937 All. 451. 

-Ss 175 and 179— Suits under — Claims for 

compensation — Distinction — Separate suits — 
Necessity. 

While compensation can be claimed either under 
S. 175 or S. 179 of the Agra Tenancy Act, the 
difference between the two is that compensation 
will be given under S. 175 if there were no arrears 
at all, while it will be given under S. 179 if there 
has been irregularity in procedure. Suits under 
S. 175 and S. 179 are really distinct with distinct 
causes of action and separate periods of limita¬ 
tion. An aggrieved party desirous of coming 
under S. 176 or Ss. 178 and 179, has to file sepa¬ 
rate suits. (Darling, S.M. and Bomford, J.M ) 
Babar Singh v. Rup Singh. 1938 A.W.R. 34 
(B.R.)=1$38 R.D. 311. 

-Ss. 183 and 184— Rent-free grant — Agree¬ 
ment by superior proprietor to pay land revenue 
on behalf of inferior proprietor—Effect of—Suit 
by superior proprietor for arrears of revenue 
against inferior proprietor — Maintainability — Pro¬ 
cedure for making latter liable for revenue — Fix¬ 
ing of revenue by Settlement Office—If amounts 
to order of resumption or rescission of agreement. 
When there is an agreement in force between 
I the superior proprietors and the inferior pro- 
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prietors that the former will pay the land 
revenue on behalf of the inferior proprietors of 
the khczvat, such a contract amounts really to a 
rent-free grant within the meaning of Ss. 183 and 
184 of the Agra Tenancy Act, and if it is desired 
to rescind or revise the contract, proceedings 
must be taken under the Resumption Chapter. If 
the Settlement Officer fixes revenue on the land, 
his action cannot amount to a rescission of the 
contract or to an order resuming the grant. It is 
for the superior proprietor to apply for resump¬ 
tion, and until an order for resumption, is obtain¬ 
ed, the holder, i.c., inferior proprietor will not be 
liable to pay the revenue. {Knox, S.M. and 
Grant, J.M.) Pyarey Lai. v. Amna Khatoon. 
1936 R.D. 404. 

__Ss. 183 and 184— "Rent free grant"—Supe¬ 
rior and inferior proprietors of land—Agreement 
by former land revenue—Inferior proprietors to 
hold land without payment of revenue—Effect of 

_ Suit for arrears of revenue—Maintainability — 

Procedure for making holder liable for revenue — 
Agra Tenancy Act , .S'r. 221 and 224—U. P. Land 
Revenue Act, Ss. 75, 76 and 77. 

Where by an agreement the inferior proprietors 
are permitted to remain in possession of lands 
free of payment of land revenue payable thereon, 
the payment of which the superior proprietor, 
who engaged for the payment of revenue, under¬ 
takes to make, such arrangement is one which 
can be revised by the Settlement Officer under 
S. 75, 76 or 78 of the U. P. Land Revenue Act at 
the time of revision of settlement. It is an agree¬ 
ment which holds good until it is definitely 
abrogated. Where, however, the Settlement 
Officer omits to make the arrangement which the 
law provides that he shall make, the remedy of 
the superior proprietor is to proceed under the 
Resumption Chapter. He cannot sue the holders 
for arrears of revenue under S. 221 or 224. These 
sections are not applicable to the case. The term 
“rent free grant” covers grants where under an 
agreement even the land revenue payable on the 
area is to be paid by the landlord. (Drake Brock¬ 
man, S.M.) Jugal Kishore v. Muthra Pershad. 
1936 R.D. 406. 

--—S. 184— Presumption under—Retrospective 

application—Refutation by continuous entry. 

The presumption allowed by S. 184 of the Agra 
Tenancy Act does not apply to rent-free grants 
prior to the Act of 1926. Though a grant is not 
made as required by S. 123 by a registered instru¬ 
ment, there may still be a presumption in favour 
of the grantee but that can be refuted by a con¬ 
tinuous entry of the holder as an occupancy 
tenant. {Mehta, S.M. and Harper, J.M.) Rama 
Devi v. Chura Singh 1940 R.D. 82=1940 A. 
W.R. (B R.) 29=1940 A.L.J. (Supp.) 9. 

-S. 184— Rent-free grant—What amounts to 

—Mere non-collection of rent — Effect. 

S. 184 of the Agra Tenancy Act lays down that 
land held rent-free in respect of which no lia¬ 
bility to rent is recorded in the annual registers 
shall in the absence of evidence to the contrary 
be presumed to be held under a rent-free grant. 
Where the liability to pay rent is recorded but 
land is held rent-free with the consent of the 
landlord, it does not mean that it is held in virtue 
of a rent-free grant. ( Darling, S.M. and Bom- 
ford, J.M.) Balpeo Prasad Pandf. v. Lai.ta. 
1938 A.W.R. (B.R.) 244=1938 R.D. 549. 
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-S. 186 (1) (c)—Applicability— Grantee 

holding grant for over 50 years—No two succes¬ 
sors to original grantee—Status of such grantee. 
See Agra Tenancy Act, Ss. 187 and 186 (l) (c). 
1938 A.W.R. (B.R.) 88=1938 R.D. 304. 

-Ss. 186 (c) and 188 (1) (b)— Applicability 

— Rent-free grant for religious service of looking 
after dargah—Liability of tenant for rent and to 
ejectment—Claim to proprietary right —Maintain¬ 
ability. 

Under S. 186 (c) of the Agra Tenancy Act, no 
length of tenure can entitle a tenant to claim pro¬ 
prietary rights in the land. Land which is found 
to be rent-free grant for the purpose of a specific 
religious service, namely that of looking after a 
dargah cannot fall within the purview of S. 186. 
Such land is liable to have rent fixed upon it at 
the instance of the landlord and the latter is 
entitled to eject the holder of the land under 
S. 188 (1) ( b) of the Act, when he no longer re¬ 
quires the service. {Drake Brockman. S.M.) Man- 
zoor Ali Shah v. Babu Ram. 1936 R.D. 234 (2). 

-Ss. 186 and 192 and Agra Pre-emption 

Act (XI of 1922), S. 11— Rent-free grantee — 
When becomes a proprietor—Sale by—If gives 
rise to a right of pre-emption. 

Though a rent-free grantee ‘ might fulfil the 
conditions laid down by S 186 of the Tenancy 
Act he becomes a proprietor only from the date 
of his declaration as such in a suit brought under 
S. 192 and not at any time before. Where such a 
rent-free grantee whose status had not been con¬ 
verted into that of a petty proprietor by reason 
of appropriate proceedings under the Tenancy 
Act, effects a sale, it is neither a sale of proprie¬ 
tary interest in land nor is the vendor a petty pro¬ 
prietor within the meaning of S. 11 of the Agra 
Pre-emption Act and hence no suit for pre-emp¬ 
tion lies in respect of such a sale. {Iqbal Ahmad 
and Bajpai, JJ.) Ram Ghulam v. Ram BhaJan. 
I. L. R. (1939) All. 282=181 I. C. 805=11 R. A. 
612=1939 A. W. R. (H. C.) 99=1939 R D. 107 
(2) = 1939 A.L.J. 157=A.I.R. 1939 All. 226. 

-Ss. 187 and 186 (1) (c)— Grant held for 

over 50 years, but not by tzvo successors to the 
original grantee—Position of grantee — Sub-ten¬ 
ants from—Liability to ejectment. 

Even though the grantees may have held the 
grant for more than 50 years, yet until the 
grant has been held by two successors in interest 
to the original grantee, they come under S. 187 of 
the Agra Tenancy Act and it is wrong to hold 
that their status is that as defined in Cl. (0 (c) 
of S. 186 of the Act. Any one admitted to a sub¬ 
tenancy by such grantees are liable to ejectment 
as sub-tenant within the definition of Cl. (7) of 
S. 3 of the Act {Darling, S.M.) Umrao v. SohaN 
Lal. 1938 A.W.R. (B.R.) 88=1938 R.D. 304. 

-Ss. 187 and 188—Muafi khidmati grant— 

Nature and incidents of—Grantee of—Person 
holding under—Status of—If sub-tenant. See 
Agra Tenancy Act, S. 3 (7). 1938 R.D. 160= 
1938 A.W.R. (B.R.) 91. 

-S. 188— Suit to eject under — Grant subject 

to a condition against alienation — Ejectment, 
when can be ordered. 

Where a suit is brought under S. 188 of the 
Agra Tenancy Act for the ejectment of a grantee 
from land alleged to be held under a service 
tenure on the ground that the services were no 
longer required, but the evidence showed that 
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the grant was not an ordinary service tenure and 
that no definite services were required of the 
grantee, it was held that grant was one subject 
to a condition that the grantee should not mort¬ 
gage or sell the land included in the grant and 
that if it was found that the condition had been 
broken, the grantee was liable to ejectment. 
(Marsh, S. M. and Mehta, J M.) Jiva Ramw. 
Moonga Ram. 1939 R.D. 242=1939 A.W.R. 
(B.R.) 216. 

-S. 189 (b) -Khidmati tenant — Ejectment — 

Limitation—Starting point. 

According to the provisions of S. 189 ( b ) ot 
the Agra Tenancy Act, in the case of a Khidmati 

tenant, whenever a landlord finds that he does 
not require the tenant’s services, he can, within 
12 years of notice to the other party that his 
services are no longer required.bring the suit for 
ejectment. (Mehta, S.M.) Alopi Datta v. 
Radhey Shyam. 1940 R.D. 134=1940 A.W.R. 
(B.R.) 52. 

-S. 192—Scope—Suit under S. 44 —Absence 

of prayer in plaint for fixation of rent—Sub¬ 
sequent prayer for —If can be granted—Absence 
of material for fixing rent—Effect. See Agra 
Tenancy Act, Ss. 44 and 45. 1936 R.D. 85. 

-S. 192—When could be invoked. See 

Agra Tenancy Act, Ss. 44, 45 and 192. 1938 R. 
► D. 914. 

-S. 196 —Coust ruction-G rove-holder — Mean¬ 


ing—Planting of grove—Written permission of 
landlord—When necessary. 

Under S. 196 of the Agra Tenancy Act a grove- 
holder is a person to whom land has been let by a 
landlord for the purpose of planting a grove and 
the opening words of the section say nothing 
about a written permission. It is only when a 
tenant has a holding already and wants to plant a 
grove on it that he should get the written per¬ 
mission of the landlord in order that he may 
have the rights of a grove-holder. (Knox. J.M.) 
Jai Devi Kuer v. Tota Ram. 1936 R.D. 234 (1). 

-S 196— Permission to re-plant—When 

necessary. 

It is only when the grove as a unit loses its 
character as a grove and re-plantation is neces¬ 
sary that written permission of the zamindar is 
necessary under S. 196 of the Agra Tenancy Act. 
But if it is maintaining its grove character, no 
written permission is necessary for plantation of 
individual trees. (Marsh. S. M. and Mehta, J. 
M.) Manohar Das v. Syed Kazim Husain. 
1939 R.D. 326. 

--S. 196— Tenant, holding over—Status of — 

Planting of trees by him—If becomes a grove. 

When once the area was definitely held not to 
be a grove and when the tenant was ejected but 
was holding over, he is only a trespasser, and 
any plantation of trees by that person would not 
be recognised under the law, and what was held 
not to be a grove cannot be converted into a 
grove by the action of a trespasser. (Mehta, J. 

Salic Ram v. Thakur Sri Ram Singh. 
1938 AWR. (B.R ) 267 (1) = 1938 R.D 771 = 
1938 A.L.J. (Supp.) 89 (2). 

Ss. 196 and 197 —Mahanth allowing per¬ 
sons to plant groves—Right to eject—Limits. 

Where a Mahanth allows persons to plant 
groves, they become grove-holders and are not 
trespassers. Grove-holders as long as they look 
after their trees and pay their rent regularly 
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cannot be ejected as trespassers. (Marsh, J.M.) 
Gorakh Nathji v. Swami Nath Lal. 1938 
A.W.R. (B.R ) 315=1938 R. D. 623. 

-Ss. 196 and 197— Applicability—Occupancy 

holding—Plot planted ivith trees—Sale in execu¬ 
tion — Purchaser—Right of—Surrender of holding 
by tenant to landlord — Purchaser's right to be 
recorded as grove-holder . 

Where in execution of a decree of a Civil 
Court a plot of land comprised in the holding of 
an occupancy tenant with trees thereon—the 
number of trees being such as making the plot a 
grove—if sold, the purchaser who gets posses¬ 
sion of the plot through the Civil Court is entitl¬ 
ed to be recorded a^ groveholder of that plot 
under Ss. 195 and 197 of the Agra Tenancy Act, 
when the occupancy tenant surrenders the hold¬ 
ing to his landlord. Where a tenant plants a 
grove with the implied consent of the landlord, 
such planting changes the character of the hold¬ 
ing, and the grove can he mortgaged and sold. 
The purchaser gets the right to use the plot so 
long as it retains the character of grove. (Darl¬ 
ing, S.M. and Bomford, J.M.) Sardha Din v. 
Masuria Din. 1938 R.D. 147 = 1938 A.W.R. 80 
(B.R.). 

-Ss. 196 and 197 (a) —Grove lands ceasing 

to be such—Status of holder—Right to re-plant 
grove 

Under S. 197 (a) of the Agra Tenancy Act it 
has to be presumed that a grove-holder holds the 
grove land under a lease for a term expiring 
with the land ceasing to be grove land ; and the 


moment it ceases to be grove land, he becomes a 
non-occupancy tenant holding over. If he sub¬ 
sequently wishes to re-plant trees on the land, he 
becomes a person planting a grove on land held 
by him as a tenant under the second clause of S. 
196. Before he can be entitled to re plant the 
grove, he must prove that he is acting in accord¬ 
ance with local custom giving him such a right 
or that he has the landlord’s written permission. 
(Drake Brockman, S. M. and Knox, J. M.) 
Bachan Singh v. Bhola. 1936 R.D. 321 (2). 

-Ss. 196 and 197 (h)— Scope of—Planting 

of grove by occupancy tenant with permission of 
landholder—Removal of trees — Effect—Liability 

of grove-holder to ejectment. 

An occupancy tenant who plants a grove in a 
plot of his occupancy holding with the permis¬ 
sion of his landholder, holds that plot as a 
grove-holder in supersession of a!! subsisting 
rights and liabilities under S. 197 (h). The effect 
of this is that when the plot ceases to retain 
the character of a grove, the grove-holder can¬ 
not rely on his former occupancy rights to 
protect him from ejectment as a non-orcupancy 
tenant. (Darling, S. M. and Bomford, J.M.) Ram 
Sahai v. Het Singh. 1938 A.W.R. 1 (B.R.) = 
1938 R.D. 108. 

-S. 197— Grove ceasing to be such—Status 

of grove-holder—Right to plant new trees. 

If a plot ceases to be a grove, the grove-holder 
becomes a non-occupancy tenant and without 
written permission is not entitled to plant new 
trees. (Drake Brockman, S.M. and Knox, /.M-) 
Kailash Bihari Lal v. Mukta Prasad. 1937 
R.D. 599. 

-S. 197 —Grove land—Trees dying out or 

cut down from part—Part left vacant — Assess¬ 
ment of vacant part to land revenue—Remedy of 
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grove-holder—Suit to declare that he is grove- 
holder of zvhole plot—If lies. 

It is not legitimate to split up a grove into two 
portions merely because the trees have dis¬ 
appeared from one portion of it, having been cut 
or having died away, and the land has been left 
vacant. It has to be presumed that the whole 
plot has been held under a single agreement, and 
until there is some sort of formal division, the 
holding cannot be split up. If the vacant half is 
assessed to revenue, the tenant-grove-holder is 
not bound by the assessment proceedings, 
because assessment takes place without reference 
to the tenant; it must be shown that he had some 
notice of the proceedings or that there was a 
formal or actual division of the holding and that 
the tenant had lost possession of a portion of it. 
The tenant is entitled to sue for and get a 
declaration that he is grove-holder in case the 
vacant portion is assessed to revenue. {Drake 
Brockman, S■ M.and Knox, J. M) Prem Shan¬ 
kar v. Shri Narain. 1936 R D. 348. 

- S. 197— Grove-holder — Right to transfer 

his interest—Law as to—Custom to the contrary 
— Onus. 

S. 197 of the Agra Tenancy Act has introduced 
a change in the law from what had-been ruled in 
various rulings, and the general law is that a 
grove-holder has a right of transfer and the 
burden of proof of a custom to the contrary lies 
on any one who denies the rights of transfer to a 
grove-holder. (Bennet, Iqbal Ahmad, Yorkeand 
Varma, JJ.) Mubarak Hasatn v. Sacar Mal. 
I.L.R. (1933) All. 396=175 I.C. 665=10 R.A. 
717=1938 A.L.R. 473=1938 R.D. 505=1938 
A.L J 400=1933 A W.R. (H.C.) 251=A.I.R. 
1938 All. 321 (S.B.). 

-— S. 197 (a)— Grove-holder — Status of — 

Grove ceasing to exist—Position of grove-holder 
—Liability to ejectment 

It i> clear from the provisions of S. 197 of the 
Agra Tenancy Act that the status of a grove-hol¬ 
der is that of a non-occupancy ten mt. Though, 
no doubt, the lease under which a grove-holder is 
presumed to hold as a non-occupancy tenant 
comes to an end when the grove ceases to exist, 
even thereafter his position continues to be that 
of a non-occupancy tenant and he is therefore 
liable to ejectment at the instance of the land¬ 
holder. The m?re non-payment of rent by him 
cannot affect his status as a non-occupancy 
tenant A non occupancy tenant whether holding 
or not holding under a lease is liable 
to ejectment at the instance of the land 
holder, even though he may have continued in 
possession of the holding for a period of more 
than 12 years after the expiry of the term of a 
lease. (.Iqbal Ahmad, J.) Fakhrupdin Husain 
v. Abdul Wahid. 175 I.C. 20=10 R A. 644=1938 
A.L.R.374=1938 A W.R (H C ) 145 = 1938 R.D. 
367=1933 A L.J 208=A I R. 1938 All. 213. 

—T—■ to eject grove-holder—Sale 

splitting holding and destroying unitary character 
•of grove—Retained area denuded of trees — 
Zamindar’s remedy. 

Where a grove-holder by transfer of a portion 
of his holding splits the holding and thereby des¬ 
troys the unitary character of the holding, and 
•retains in himself a portion of the holding com¬ 
pletely denuded of trees, the zamindar is entitled 
to eject the holder on the ground that the grove 
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character has been lost. (Mehta, S M.) Badri 
Narain Singh v. Sugriv Singh. 1939 A.W.R. 
(B.R.) 8=1939 R.D. 36. 

— -S. 197— Suit for arrears of rent—Plots in 

suit found to be grove land as entered in settle¬ 
ment — Suit, if can be decreed on basis of subse¬ 
quent entries in khatauni. 

Where in a suit for arrears of rent by the 
zamindar, the Court finds that the plots in suit 
are still grove land as recorded at the settlement 
and that no rent has been duly assessed thereon, 
the suit cannot be decreed even though rent has 
been entered against the plots in suit in the sub¬ 
sequent khatauni. (Darling , S.M) Mohammad 
Said Khan v. Mahadeo. 1937 R.D. 267. 

--S. 197 (a) and (h)— Occupancy tenant 

planting grove—Liability to ejectment on land 
ceasing to be grove. 

S. 197 (h) of the Agra Tenancy Act merely 
states that a tenant planting a grove becomes a 
grove-holder and under Cl. (a) of the section the 
grove-holder becomes a non-occupancy tenant 
when the land ceases to be grove land and that 
liability is subject to custom and contract. Where 
in the wajib-ul-arz of a village it is laid down 
that in the case of a rented grove when the field 
is clear of trees, the land will remain with the 
man who planted the grove on payment of rent, 
while if the grove is not rented he will cease to 
have any right in the land once the grove loses 
its character, it cannot be said that it means that 
the rent-free grove-holder became a trespasser 
and the rent paying grove-holder a tenant liable 
to ejectment at will. In such a case the grove- 
holder becomes a non-occupancy tenant whose 
lease has not expired. He is not a non-occupancy 
tenant holding from year to year whose lease has 
expired or will expire. As such he is not liable 
to ejectment under S. 86. (Bomford, S M. and 
Mehta, J.M.) Bhagwant v. Gauri Ganes-h. 
1939 R.D. 57=1939 A.W.R. (B.R.) 133. 

-»Ss. 197 (b) and 198— Ex-proprielary hold- ' 

ing—Grove in—Usufructuary mortgage of before 
Act of \92b—Suit by mortgagee to enforce after 
Act — Maintainability—Plea that mortgage void 
under Act of \90\SustainabiIitv—f. P. Act, 
S. 43— Applicability of. 

Defendant executed in 1915 a registered deed 
of usufructuary mortgage in favour of the plain¬ 
tiff in respect of certain property which was des¬ 
cribed as a grove in an ex-proprietary holding. 
Trees in the grove numbering about 32S were 
also mortgaged by the deed. The plaintiff having 
sued for enforcement of the mortgage by sale of 
the trees, or, in the alternative, possession over 
the trees, etc., the defendant raised the plea that 
the grove being an ex-proprietary holding, could 
not be mortgaged under the law then in force 
and that the mortgage was therefore void and 
unenforceable. 

Held, that though the grove was not legally 
transferable in 1915, under the law as it stood 
then, the holding which was originally ex-pro¬ 
prietary became a grove-tenure as a result of the 
planting of the trees and became capable of be¬ 
ing transferred by way of mortgage, etc., under 
the Act of 1926, and there was no legal bar to the 
suit filed^n 1927 being decreed. 

Held;'further, that the defendant could under 
S 198 of the Agra Tenancy Act be presumed to 
1 be a grove-holder, and the transfer made by 
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him in 1915 should, under S. 43 of the T. P. Act, 
be held to operate on the interest held by him at 
the time of the suit, which was now a transfer¬ 
able interest capable of being sold in execution 
of a decree on the mortgage. ( Sulaiman , C.J. and 
Bennet.J.) Kunwar Bahadur v GulshfrKhan. 
169 I C. 115=9 RA. 702=1937 A.L.R. 441 = 
1937 A L J. 275=1937 R.D. 59=1937 A.W.R. 
174=A.I.R. 1937 All. 287. 

-S. 197 (b)— Grove — Transferability — No 

prohibition in wajib-ul-arz— Countenancing of 
transfer by landlord on prior occasion—Effect of. 

The Courts would not allow words to be intro¬ 
duced in the wajib-ul-arz which are not actually 
present. Where in the wajib-ul-arz of a village, 
the right to transfer grove rights is not specially 
forbidden, and where further such a transfer has 
been countenanced by the landlord, in the past, 
such rights could not be denied particularly after 
the passing of the Tenancy Act of 1926. Any 
custom which might have existed has been broken 
by the landlord countenancing such transfer. 

(Darling , .9 M.and Mehta, J. M.) Mohammad 
Umar v. Ram Piari. 1938 R.D 916. 

-S. 199— Ejectment suit against alleged sub¬ 
tenant—Plea of proprietary title—Order refer¬ 
ring defendant to civil suit — Non-compliance with 
—Subsequent suit in Civil Court for ejectment 
as trespasser — Competency—Remedy of plaintiff. 

In a suit for ejectment of an alleged 
sub tenant by the co-sharers of a mahal the 
defendant claimed proprietary rights, and he was 
referred to the Civil Court to establish his right. 
The defendant did not, however, institute such a 
suit against the present plaintiff who was also a 
co-sharer. The plaintiff then sued the defendant 
in the Civil Court for ejectment treating him as a 
trespasser. 

He/d, that the result of the failure of the 
defendant to sue the plaintiff in the Civil Court 
as directed was that under S. 199 (2) of the Agra 
Tenancy Act, the Revenue Court was bound to 
decide the question of title against the defendant 
and that it did not entitle the plaintiff to sue the 
defendant in the Civil Court for ejectment as a 
trespasser. The proper remedy of the plaintiff 
was to apply to the Revenue Court to revive the 
former ejectment suit which had been lying dor- 
mant. and move that Court to decide it. (Rachh- 
Pal Singh. J.) Murtaza Husain v. Muzaffarud- 
din. 1936 R.D 7. 

■S. 199— Second lease executed during cur¬ 
rency of first lease—Validity. 

It is open to a proprietor to execute a second 
lease towards the end of the period of the first 
lease provided that he does not attempt to super¬ 
impose the second lease on the first during the 
currency of the first lease. (Romford. J. M ) 
Sunder Singh v. Maiku Lal. 1937 R.D. 207 
* * / • 

—S. 199 •' 'Thekadar ’— Lessee under perma¬ 
nent lease getting mere possession of plots with¬ 
out right of collecting rents and profits—Status 
of. 

Where the lessee is given the mere possession 
of certain plots of land by a permanent lease and 
the collection of the rents and profits is not the 
subject of the lease, the lessee not being a lessee 
of proprietary rights in the land, is not a theka- 
dar within the meaning of S 199 of the Act. 
I > tuatman CJ. and Bennet, J.) Lachmi Narain 
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v. Batuk Singh. I.L.R. (1937 'i All. 588=1937 
R.D. 425=171 I.C. 203 = 1937 A.L.R. 813 = 10 R. 
A 239=1937 A.L.J. 656=1937 A.W.R. 699=A. 
I.R. 1937 All. 561. 

-S. 199—‘Thekadar’— Permanent lease by 

oiuner over the heads of sitting tenants — Con¬ 
ferment of heritability and transferability—Status 
of lessee—Right to recover rent from sitting 
tenants—Latter induced to execute leases at in¬ 
creased rates and as sub-tenants—If bound by such 
lease—Liability to pay increased rates. 

When a person competent to give a permanent 
lease, gives a lease over the heads of sitting 
tenants conferring both heritability and transfer- 
ability, and reciting inter alia, that the lessor has 
no concern with the property as to what he does 
with it so long as he receives the annual rent, the 
lessee is, under Act TIT of 1926, a thekadar or 
assignee of rents. He has full authority to 
collect the rents from the sitting tenants. But 
when the permanent lessee induces the sitting 
tenants to execute leases at increased rates ad¬ 
mitting themselves as sub-tenants, the leases can¬ 
not be held to be binding either as to the status or 
as to the new rates. The tenants continue as 
tenants-in-chief and are liable to pay rent to the 
thekadar only at the rate at which the rent stood 
before the new leases were executed (Drake 
Brockman, S.M. and Knox, J.M .) Ram Adhar 
Koeri v. Shri Hanumanji. 1936 R.D 451. 

-S. 200—Scope— Thekadar —Person coming 

into possession under lease conferring landhol¬ 
der’s powers and holding over—Status of See 
Agra Ten. Act, Ss. 44 & 205. 1936 R.D 133. 

-Ss. 201 (1) and 218— Construction —Theka¬ 
dar— Holding over after expiry of theka— Status 
and rights of—Absence of proof of payment of 
rent or consent of landlord to holding on — Effect. 

It cannot be held that a thekadar holding over 

and retaining possession after the expiry of the 

period of the theka can exercise the rights of a 

thekadar when there is no evidence to show that 

the landlord has accepted from the thekadar any 

rent falling due after the expiry of the theka or 

that he assented to the continuance of the theka 

after that date. ( Darke Brockman , S.M. and 

Knox, J.M.) Ram Piyari v. Ram Bharose. 1936 
R.D 229. 

——— S. 202 — Construction—‘Other dues' if in¬ 
cludes profits—Arrears of rent and other dues, 
meaning of. 

The expression 'other dues’ occurring in the 
first part of S. 202 of the Tenancy Act includes 
profits ; and the expression ‘arrears of rent and 
other dues’ means arrears of rent and other 
arrears and includes arrears of profits. (Collister, 
J.) Har Dayal v. Ram Manohar Lal. 181 1. 
C 484=11 R.A. 569=1939 R.D. 86=1939 A W. 
R. (H.C.) 72 (2)=A.I.R. 1939 All. 206. 

-—S. 202—Effect on limitation for a suit 
under S. 226. See Agra Tenancy Act, Ss. 226 
and 202. 1939 A.W.R. (H.C.) 72 (2). 

-- S. 202—Theka — Suit for arrears of profits 

—Period of limitation. 

S 202 of the Agra Tenancy Act provides for a 
period of limitation for suits for arrears of pro¬ 
fits in respect of the theka area which accrue 
prior to the commencement of the theka and for 
arrears which remain due at the expiry of the 
theka. A thekadar has a right to recover any 
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arrears remaining due at the expiry of his thcka, 
provided lie brings his suit, within one year of 
the expiry of his theka. {Thom, C.J. and Ganga 
Nath, J.) Har Dayal v. Ram Manohar I al. 
1940 A L.J. 255=1940 A.W.R. (H.C.) 265=1940 
R.D. 190=A.I.R. 1940 All. 316. 

-S. 203 — Applicability — Perpetual lease 

giving heritable rights and powers of transfer — 
Provision against ejectment under any circum¬ 
stances—Effect of—Status and rights of lessee — 
Rights—If saleable in execution —Thekadar. 

A deed of perpetual lease, the terms of which 
give the lessee the right to receive rents and 
profits and also full power to transfer his rights 
and which provides that the lessee’s, rights 
should be heritable and that in no circumstances 
should the lessee be ejected, confers on the lessee 
the status and rights of a thekadar and not 
merely of an agricultural tenant. His rights 
are transferable and saleable in execution of a 
decree. {Thom, Ag.C.J. and Niamatullah, J.) 
Nazim Husain v. Ram Nath Durey. 172 I.C. 
923=10 R.A. 435=1938 A.L R. 45=1938 R.D. 
81=1937 A.W.R. 1043=1937 A. L. J. 1166=A. 
I. R. 1938 All. 35. 

_S. 205 - Applicability—Lease conferring 

powers of landholder—Person entering posses¬ 
sion under and holding over —If thekadar — 
Ejectment—Remedy. See Agra Tenancy Act, 
Ss. 44 and 205. 1936 R.D. 133. 

--S. 213— Effect of —Theka— Surrender by 

thekadar before expiry of period — Zamindar, if 
can sue for rent. 

S. 213 of the Agra Tenancy Act authorizes a 
thekadar to surrender his interest in the theka 
at any time with the consent of the lessor zamin¬ 
dar. It is erroneous to think that once the 
theka has been executed for a certain period the 
lessor zamindar can on no account be ever en¬ 
titled to exercise his rights as zamindar during 
lhat period, even if the thekadar surrendered 
his rights. So where there has been a surrender 
before the expiry of the period fixed a zamindar 
is entitled to maintain a suit for arrears of rent, 
even if it be with reference to the period for 
which the theka was executed. {Verma, J.) 
Surya Pal Singh v Bunde Ali Khan. 1938 
A.L.J. 93=1938 R.D. 204=1938 A.W.R. 74 
(H.C.). 

-S. 216— Scope — Usufructuary mortgage by 

zamindar and lease back—Separate deed charging 
rent on zaynindari—Suit to enforce charge for 
arrears of rent—Jurisdiction of Civil Court — 
Deeds—If one and same transaction—Evidence 
—Admissibility to prove that transactions 
amount only to simple mortgage. 

A proprietor of a zamindari estate executed a 
usufructuary mortgage of his zamindari, and 
also a qabuliat in favour of the mortgagee, 
whereby he retained possession of the zamindari 
on payment of a certain sum by way of rent of 
theka money. On the same day he also executed 
a third document by which the equity of redemp¬ 
tion in the mortgaged property was charged as 
security for the due payment of the rent or 
theka money. The rent having fallen in arrears 
the mortgagee brought a suit in the Civil Court 
to enforce the security bond executed by the 
mortgagor. 

Held, that though by reason of S. 216 of the 
Agra Tenancy Act, the mortgagee would be 


AGRA TENANCY ACT (1926), S. 221. 

bound under the Act to sue for arrears of rent 
in the Revenue Court, the claim in the present 
case being one for enforcement of the charge, the 
suit had to be brought only in the Civil Court; 
although the latter could not pass a decree for 
arrears of rent, it could ascertain the amount of 
the arrears of rent and enforce the charge creat¬ 
ed by the agreement. 

Held, further, that the three documents did 
not form one transaction, and that it was not 
open to the parties to adduce evidence tending to 
vary or contradict the terms of the written docu¬ 
ments or to prove that the documents taken 
together created only a simple mortgage. 
{Harries and Rachhpal Singh, //.) Mahomed 
Ashraf Ali Khan v. Behari Lal. 169 I.C. 
1004=10 R.A. 89=1936 R.D. 2=1937 A.L.J. 511 
=A.I.R. 1937 All. 478. 

-S. 219— Scope and applicability— Theka of 

1901— Right of thekadars to reynission — U. P. 
General Clauses Act, S. 6 (c). 

S 219 of the Agra Tenancy Act applies to ‘all' 
thekadars and as the word ‘all’ does not admit of 
any exception, it applies to all thekadars past, 
present and future. S. 6 of U. P. General 
Clauses Act would apply to only those cases 
‘where a different intention does not appear in 
the new enactment.’ As such it cannot apply to 
the case of thekas though they may have been 
executed prior to the new Act and the thekadars 
have right to remission in rent though there may 
have been a remission of revenue by Govern¬ 
ment. {Thom, C.J. and Ganga Nath, J.) Amna 
Khatoon Begum v. Beni Ram. I.L.R. (1939) 
All 334=181 I.C. 30=11 R.A. 551=1939 A.W. 
R. (H.C.) 107=1939 A.L.J. 70=1939 R.D 73= 
A.I.R. 1939 All. 209. 

-S. 221— Applicability—Plot proprietor 

under sale-deed by co-sharer stipulating non¬ 
liability for lagta to vendor ayxd his heirs, suc¬ 
cessors, etc—Suit against for arrears of layut 
revenue—Maintaiyiability by successor of vendor 
—Proper reynedy—Suit under Resumption 
Chapter. 

Where a person becomes a plot proprietor by 
virtue of a sale deed executed by a co-sharer, 
which contains a stipulation that the vendor, his 
heirs, successors, and representatives-in-interest 
would not be entitled to demand lagta from the 
vendees, a suit by the successor in interest of the 
vendor under S. 221 of the Agra Tenancy Act for 
arrears of land revenue against the plot pro¬ 
prietor is misconceived and not maintainable. 
Such an agreement is not binding after the death 
of the grantor beyond the expiration of the term 
of the settlement, and is subject to the law of 
Resumption. The correct remedy of the vendor’s 
representative-in-interest is to bring a suit under 
the Resumption Chapter of the Tenancy Act. 
{Darliyig, S.M.) Rajendra Prasad v. Kallua. 
1937 R.D. 10. 

-S. 221—“ Co-sharer”—Meaniyxg of — Co¬ 
sharer xtot in possession—Liability of. 

There is nothing in S 221 of the Agra Tenancy 
Act which indicates lhat the person who may be 
sued is a co-sharer out of possession. A co- 
sharer, for the purpose of S. 221, must be taken 
to be the person who is recorded as a co-sharer 
for the period in suit. {Sulaiman, C. J. and 
Beymel, J.) Brij Chandra Sharma v. Ram 
Narain. I.L.R. (1937) All. 706=1937 A.L.J. 
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707=1937 R.D. 385=1937 A.L.R. 847=171 I.C. 
394=1937 A.W.R. 627=A.I.R. 1937 All. 618. 

_S. 221 —Profits collected by lambardar 

exceeding revenue paid—His right to sue for 
arrears of revenue. 

If the profits collected by a lambardar exceed 
the land revenue and cesses actually paid, he is 
not entitled to maintain a suit for arrears of 
revenue under S. 221, Agra Tenancy Act. ( Darl¬ 
ing , S.M. and Bomford, J.M.) Babu Singh v. 
Munshi Singh. 1937 R.D. 370. 

-S. 221 —Suit for arrears of land revenue by 

lambardar with rights by purchase—Plea of 
malik farotar —Duty of Court—Decree without 
enquiring into plea—Propriety of. 

A superior proprietor must seek his remedy 
through the resumption chapter in the Agra 
Tenancy Act. Where in a suit for arrears of 
land revenue under S. 221 of the Act by the 
lambardar who has recently acquired rights in 
the mahal by purchase, the defendant pleads the 
status of malik farotar and declares that the land 
revenue has always been payable by the malik 
mahal, the Court must decide whether the defen¬ 
dant is a malik farotar against whom the plaintiff 
should proceed under the resumption chapter, 
and if the plea is found against, whether the 
plaintiff is entitled to any and what relief. It is 
not proper to decree the suit straightaway. 

( Darling , S.M. and Bomford, J.M.) Bhawani v. 
ReotiRam, 1938 R.D. 117=1938 A.W.R. 76 
(B.R.). 

— -S. 221 —Suit by lambardar for arrears of 

revenue—Liability of defendant —Test. 

Where there is no doubt that the defendant is 
entered in the khewat and the revenue has been 
assessed against his khata in the khewat, he is 
liable to pay the land revenue assessed on his 
khata. ( Darling , S.M. and Bomford, J.M.) Lal 
Ratnakar Singh v. Bhim Lal Singh. 1938 R. 
D. 194=1938 A.W.R. 58 (B.R.). 

— —-S. 221 —Suit for lambardari fees — Pay¬ 
ment of revenue direct by co-sharer—If negatives 
right to fees. 

Though a co-sharer pays his revenue direct into 
the Thasil nevertheless, the lambardar is entitled 
to his fees, as he is legally responsible for paying 
the revenue. (Darling , S.M. and Bomford, J.M ) 
Hardei v. Ram Sarup. 1938 R.D. 127=1938 A. 
W.R. 4 (B.R.). 

--S. 221 —Suit under — Onus—Facts to be 

Proved by lambardar. 

In a suit under S. 221 of the Agra Tenancy 
Act, unless the lambardar shows that his realisa¬ 
tions arc not sufficient to pay the land revenue, 
he is not entitled to a decree. The burden of 
proving this is entirely on the plaintiff lambar¬ 
dar. ( Darling, S.M. and Bomford, J.M.) Babu 
Ram v. Chaturbhi j. 1937 R.D. 562=1937 A 
W.R. 1122(1). 

-S. 221— Village expenses—Right to recover 

—Proof of incurring of expenses — Necessity. 

A claim for village expenses cannot be allowed 
in the absence of any evidence to show that the 
lambardar had incurred any such village 
expenses. ( Darling, S.M. and Bomford, J.M ) 
Hardei v. Ram Sarup. 1938 R.D. 127=1938 A 
W.R. 4 (B.R.). 

—-—-Ss. 221 and 224— Applicability—Superior 
and inferior proprietors—Latter permitted to 
hold possession free of revenue—Former under- 


186 

AGRA TENANCY ACT (1926), S. 223. 

taking to pay revenue—Effect of —Suit for 

arrears of revenue—Maintainability. See Agra 
Tenancy Act, Ss. 18.1 and 184. 1936 R.D 406. 

-S. 222— Applicability —Thekadar from co¬ 
sharer—Payment of arrears of revenue—Right to 
sue co-sharer for recovery of such arrears. 

A thekadar is a farmer or lessee of proprietary 
rights in land, and in particular of the right to 
receive rents or profits, and unless otherwise 
provided for in the theka, he may exercise all 
the rights of his lessor under the Act, subject to 
certain exceptions. A thekadar from a co-sharer 
can under S. 222, therefore, sue a co-sharer for 
arrears of revenue which he has himself paid on 
behalf of that co-sharer. ( Drake Brockman, S. 
A/.) Narain Singh v. Girdhar Singh. 1936 R.D. 
372 (2). 

-S. 222 —Each co-sharer collecting rent from 

his own tenants by private arrangement—Sum in 
excess of land revenue due from a co-sharer rea¬ 
lised from his tenants—Suit by him against other 
co-sharers to recover the excess—If lies. 

Where by a private arrangement every co- 
sharer of a mahal has his own tenants from 
whom he collects rents, and a sum in excess of 
the land revenue due from a co-sharer has been 
realised from his own tenants, he cannot seek to 
recover that excess from the other co-sharers of 
the mahal by means of a suit under S. 222 of the 
Agra Tenancy Act. A suit under this section can 
only lie against co-sharers who have defaulted 
and in no sense of the word can the co-sharers be 
said to have defaulted in the present case. (Dar¬ 
ling, S.M.) Radha Govind v. Kanhaiya. 1937 
R.D. 67. 

-S. 223 —Assignee of land revenue—Suit by, 

for arrears — Parties—Joinder of several co-sha¬ 
rers collectively—If bad. 

An assignee of land revenue is not precluded 
from suing a number of co-sharing proprietors 
collectively for arrears of revenue due to him, 
which the defendants have defaulted to pay. All 
the co-sharers being jointly and severally respon¬ 
sible for the revenue, the assignee can in fact 
only sue all of them as a body and cannot distin¬ 
guish between them. Nor can the Court giving a 
decree specify the separate liabilitv of any other 

x ar r rs - (Drake Brockman, S.M. and Knox, 
J-M-) Imam Baksh v. Laiq-un-Nissa. 1936 
R.D. 45. 

- - S. 223 Suit by assignee of revenue—If can 
be brought against lambardar alone. 

A suit under S. 223 of the Tenancy Act by the 
assignee of revenue should be brought agiinst all 
the co-sharers collectively,not merely against the 
lambardar. ( Darling . S.M. and Bomford, J M.) 
Bohrey Lekhraj v. Spfcial Manager, Court of 
Wards, Muttra. 1937 R.D. 563. 

S. 223 —Suit by assignee of revenue — Pro¬ 
per parties—Decree against lambardar, if proper. 

A suit under S. 223 of the Agra Tenancy Act by 
the assignees of revenue, should be brought 
against all co-sharers collectively. But if it is 
brought against the lambardar alone and he has 
no objection, a decree can be passed against him 
in his individual capacity, to the extent of his 
share. (Darling, S.M. and Bomford, J.M.) 
Lekhraj v. Special Manager, Court of Wards, 
Muttra. 1937 A.W.R. 1122 (2). 

- S. 223—Suit under—Denial of liability to 

pay revenue—Decision—Appeal, if lies to Dist- 
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rict Judge. See Ac.ra Tenancy Act, S. 242 (1) 
{d) — Appeal to District Judge. 1939 A.W.R. 
(H.C.) 433 (F.B.), 

-S. 224 —.4 pplicabili ty — U nder-proprietary 

holding—Jama included in revenue payable by su¬ 
perior proprietor at settlement of 1287— Same 
provision repeated at settlement of 1330 F. but 
revenue calculated and assessed in 1330 F. — Re¬ 
venue still paid by superior proprietor—Suit by 
latter under S. 224 for arrears of land revenue— 
Maintainability—Proper remedy. 

At the settlement of 1284 F., it was laid down 
that the jama for an under-proprietarv holding 
was included in the revenue payable by the su¬ 
perior proprietor. This was repeated at the cur¬ 
rent settlement of 1330 F.. but the under-proprie¬ 
tarv revenue wa* calculated and assessed. In 
spite of the actual assessment of this under-pro¬ 
prietary revenue in 1330 F., it continued to be paid 
by the superior proprietor who tried to resume 
the grant by way of a suit for arrears of land 
revenue under S. 224 of the Agra Tenancy 
* 

Held, that the suit under S. 224 was incompe¬ 
tent and that the superior proprietor’s remedy 
was through the Resumption Chapter of the 
Tenancy Act. ( Darling , S.M. and Bom ford, J.M.) 
Jugal Kishore v. Sonpal. 1937 R.D. 23 (2). 

_Ss. 224 and 132— Applicability — Suit 

against sub-proprietor for rent—Suit filed under 

S. 132, if can be converted into one under S. 224. 

The remedy of a plaintiff muafidar for re¬ 
covery of the rent due from the sirdars who are 
sub-proprietors under S. 4 (16) of the Tenancy 
Act lies by way of suit under S. 224 and not 
S. 132 of the Act. Such suits are triable only by 
an Assistant Collector of 1st class. Consequently, 
where the suits are lodged under S. 132 in the 
Court of an Assistant Collector of the 2nd class, 
it cannot be converted into one under S. 224. 
(Darling, S.M. and Bomford. J.M.) Gatsaran 
Narainjiz/. Ram Singh. 1938 A.W.R. (B.R.) 
307=1938 R.D. 565. 

-Ss. 224 and 230— Suit to recover malikana 

dues — Forum—Civil or Revenue Court. 

Where by an order of the Settlement Officer a 
certain percentage of the assets was fixed as mali¬ 
kana payable to a superior proprietor by an in¬ 
ferior proprietor, it represents the former’s share 
of the rent payable by the tenants to the land¬ 
holder and so they come within the words ‘rent 
due to him as such in S. 224. S. 230 of the Act 
becomes applicable to such a suit and hence any 
suit in respect of a malikana would not be 
cognizable by a Civil Court and can be brought 
in the Revenue Court. ( Bennet. A.C.J. and 
Verma, J.) Bhagwan Singh v. Imrat Singh. 
I.L.R. (1938) All. 856=1938 A.W.R. (H.C.) 594 
=1938 A.L.R. 862=1938 A.L.J. 936=1938 R.D 
790=178 I.C. 455=A.I.R. 1938 All. 615. 

■-S. 226 —Decree against collecting co-sharer 

—When can be passed. 

When a suit is filed against a lambardar under 
S. 226 of the Agra Tenancy Act, a decree cannot 
be passed against the collecting co-sharer who is 
not a lambardar unless the plaintiff has applied 
to amend his plaint to add all co-sharers and the 
suit to proceed under S. 227 of the Act. {Marsh, 
S.M. and Mehta, J.M.) Babu Ram v. Kundan 
Singh. 1939 R.D. 240=1939 A.W.R. (B.R.) 67 
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(2) = 1939 A.L.J. (Supp.) 63. 

-S. 226— Profits—Collection charges—Suit 

by co-sliarer against lambardar for share of pro¬ 
fits—Rate of collection expenses to be allowed. 

The customary and reasonable rate of collec¬ 
tion charges or expenses is 10 per cent, and that 
rate should be allowed in a suit for profits by a 
co-sharer against a lambardar. {Harries, J.) 
ShyamLalz/ Sunder Lal. 171 I.C. 686=1937 
A.L.R 872=1937 A.W.R. 650=1937 A.L.J. 769 
= 1937 R.D. 387=A.I.R. 1937 All. 661. 

-S. 226— Rate of profits — Decision as to, if 

can operate as res judicata. 

It cannot be held that a decision as to the rate 
profits operates as a res judicata, for circum¬ 
stances governing the rate of profits differ from 
year to year. {Darling, S.M. and Bomford, J.M.} 
Shiva Bans Pandey v. Rajman Pandey. 1938 
A.L.J. (Supp.) 84=1938 A W.R. (B.R.) 300= 
1938 R.D. 441. 

-S.226— Re-union of plots — Effect on pro¬ 
prietary interest of parties. 

The mere re-union of plots so as to constitute 
a new joint khewat will not confer any fresh 
right or disturb the proprietary interests of the 
parties. {Sulaiman, C.J. and Bajpai, J.) Bhawani 
Prasad v. Bahal Singh. 163 I.C. 767=9 R.A. 
76=1936 A.L.J. 801=1936 A.W R. 611=1936 
R.D. 246=A.I.R. 1936 All. 492. 

-S. 226—Sir and. khudkasht cultivated by co¬ 
sharer in excess of his share—Collection of excess 
—Duty of lambardar. 

As a part of the profits of the mahal arise 
from the cultivation of sir and khudkasht by 
co-sharers, where such cultivation is in excess 
of the share then a collection of the excess at a 
certain fixed rate has to be made from those co- 
sharers. It is the duty of the lambardar to make 
this collection, and if a certain co-sharer will not 
pay the excess due from him, to inform the co- 
sharers who may be entitled to bring a suit. 
( Bennet , J.) Sohanral Singh v. The Special 
Manager, Court of Wards. 166 I.C. 889=9 R.A. 
460=1936 R.D. 578=1936 A.W R. 1189=1937 
A.L.R. 101=1936 A.L.J. 1318=A.I.R. 1937 All. 
113. 


- S. 226 (1) — Co-sharer in village—Auction 

purchaser of share of—Right to sue for profit? 
from date of sale—Mutation in village papers — 
If condition precedent to right to profits— C. P. 
Code, S. 65. 

A person who has purchased in auction the 
share of an admitted co-sharer in a village gets 
vested in him all the rights of the co-sharer 
whose share he has purchased from the date of 
the actual sale and purchase and is therefore 
entitled to sue for his profits from the date of 
sale, though his name is not recorded as a co- 
sharer in the revenue papers until some later 
date. To entitle him to sue for profits, it is not 
necessary that mutation should be effected in his 
name in the village papers. {Harries, J.) ShyaM 
Lal v. Sunder Lal. 1937 A.L.J. 769=1937 R. 

? « 3 r 8 Z =171 1 C 686=1937 A.L.R. 872=1937 
A.W.R. 650=A.I.R. 1937 All. 661. 

• U) — Lambardar — Negligence — 

Collection less than 75 per cent.—If evidence of 

negligence—Liability to account—Basis of—Gross 
rental. 

Where the collections made by a lambardar are 
considerably less than 75 per cent, there is a Pritno 
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facie case of negligence on his part, and the onus 
is on him to show that he had not been negligent 
in the matter of collections. In such cases where 
the lambardar is found negligent, the Court is 
entitled to make him liable to account on the 
basis of gross rental. ( Harries , J.) Shyam Lal 
v. Sunder*Lal. 171 I.C. 686=1937 A.L.R. 872= 
1937 A.W.R. 650=1937 A.L.J. 769=1937 R.D. 
387=A.I.R. 1937 All. 661. 

-Ss. 226 and 202— Limitation for suit for 

profits—Effect of S. 202. 

For a suit under S. 226 of the Tenancy Act the 
period of limitation is three years. The effect 
of S. 202 of the Agra Tenancy Act is only to 
reduce the period as against the lessor only in 
respect to arrears which had accrued before the 

.11 a a . 


AGRA TENANCY ACT (1926), S. 227. 

share of proportionate to his share in the khewat. 
He cannot claim to deduct his entire share of 
profits in the whole jamabandi. (Thom, C.J. and 
Ganga Nath, J.) Man Singh v . Baij Nath 
Sahai. I.L.R. (1939) All. 888 = 185 I.C. 668= 
12R.A. 341 = 1939 A.W.R. (II.C.) 692=1939 

A.L.J. 830=1939 R.D. 513=A I.R. 1939 All. 
694. 

-S. 227— Co-sharers—Realisation of rent — 

Method—Excess realisation by one—Remedy of 
others—Suit for profits. 

Every co-sharer in a joint mahal is entitled to 
realize from each tenant his share of the rent and 
more. If a co-sharer realizes from a 


no 


particular tenant rent 
share he is liable, in a 


in excess of his 
suit under S. 227 
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theka and to reduce it as against the thekadar of the Tenancy Act, to pay to the other 
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only in respect to arrears accruing during the 
period of the theka that period is not reduced in 
favour of the lambardar by S. 202. ( Collister, J.) 
Har Dayai. v. Ram Manohar Lal. 181 I C. 
484=11 R.A. 569=1939 R.D. 86=1939 A.W.R. 
(H.C.) 72 (2)=A.I.R. 1939 All. 206. 

Ss. 226 and 227— Co-sharers—Suit by one 
for accounts—Parties—Joinder of all—If neces- 
sary—Suit against one only—Competency. 

Under the law a co-sharer can sue another 
single co-sharer or any number of them for 
settlement of accounts. It is not absolutely 
necessary that all the co-sharers should be im¬ 
pleaded. 1 he ultimate decree will be of course 
against the one sued only in proportion to his 
share. The co-sharer selected as defendant is 
usually the one who has been making collections 
and who holds a large share of sir and khudkaslit. 
(Drake Brockman, S.M. and Knox, J.M.) Balley 
v. Jagdeo Singh. 1936 R.D. 259 (1). 

... t? 8, 226 and 227 —Suit under — Maintainabi - 

l ' ty ~7p iett * etnetl t prozdding for distribution of 
profits contrary to the Tenancy Act—Rights— 
Agitation — Forum. 

No action under S. 236 or 227 of the Agra 
lenancy Act will lie in a case where there is a 
settlement which provides for a distribution of 

prohts in a manner different from that to which 
the co-sharers are entitled under the Agra Ten¬ 
ancy Act, and the rights of parties under such a 

settlement must be vindicated oply in the Civil 
Court. (Thom, C.J. and Ganga Nath, J .) Asharfi 

Pear ey. I.L.R. (1939) All. 594= 
i?«Ifo, 5 o 84 r T 12 , R A *52=1939 A.W.R. (H.C.) 
1939"A?1 9 44 L J ' 428=1939 R D * 382=A.I.R. 

777 5?” 2 ^ an ^ 229 —.Assignee from co-sharer 

Oj Profits Profits on account of a year 9 mean - 
tng of. 9 

Where the ‘profits on account of a year' is 
assigned, the expression means that the profits 
which arises out of the rental demand for that 
particular yeai-, irrespective of the year in which 
the collection is made, is assigned. It cannot in¬ 
clude arrea rs previous to the year with reference 
to winch the profits are stated to arise. (Bennet 

183 T J r a 432 7 -19 p A A H nc t:D J 8MAIL HlRA I.AL. 
183 I.C. 432—12 R.A. 135=1939 R.D 236—19 

AL.J. 353=1939 A.W.R. (H C ) 321-AIR 
1939 All. 449. v ' A 1 K - 

—S. 227 —Collecting co-sharer—If entitled tn 
retain his total share of profits 7 entlUed t0 

aAh co ' s J; ar f r . ^entitled to retain out 
of wh^t he has collected from a tenant only a 


co-sharers the amount realized by him in 
excess of his share in the rent payable by the 
tenant. Further the excess rent realized cannot 
be credited by one co-sharer towards his full 
share of profits according to the jamabandi. In 
a suit for settlement of accounts under S. 227 of 
the Tenancy Act. all that the collecting co-sharer 
would be entitled to is to deduct from the realiza¬ 
tions made by him from particular tenants his 
share of the rent payable by those tenants, and the 
excess realizations, if any, must go towards the 
satisfaction of the claim of such co-sharers who 
may not have realized their legitimate share of 
the rent from those tenants. (Iqbal Ahmad, J.) 
Baij Nath Sahai v. Man Singh. 177 I.C. 454= 
11 R A. 203=1938 R.D. 683=1938 A.L.R. 757= 
1938 A.W.R. (H.C.) 461 = 1938 A L T. 698= 
A.I.R. 1938 All. 515. 

-S. 227— Co-sharers — Suit by one against 

another for profits—Right of defendant to deduct 
own share. 

In a suit under S. 227 of the Agra Tenancy Act 
by a co-sharer for arrears of profits against 
another co-sharer who has collected them, the 
latter collecting co-sharer would only be respon¬ 
sible for distributing any profits remaining after 
deducting his own share. (Drake Brockman, 
S.M. and Knox, J.M.) Bhooi* Ram v . Kedar 
Singh. 1936 R.D. 49. 

-S. 227— Co-sharers—Suit by one for profits 

Mortgagee of specific plots from one co-sharer 
—Decree against—If can be passed. 

Where a co-sharer mortgages specific plots of 
which he is in exclusive possession, the Court in 
a su, [ for profits instituted by another co-sharer 
should regard the mortgagor-co-sharer and his 
mortgagee as a single unit, and a decree can be 
passed under S. 227 of the Agra Tenancy Act 
against the mortgagee from the co-sharer as 
well. (Bennet, J.) Sheomurat Singh v. Bip 
Narain Singh. 174 I.C. 60=10 R.A. 585=1938 
R.D. 139=1938 A.L.R. 228=1937 A.L.J 1354= 
1938 A.W.R. 19 (H.C.)=A.I.R. 1938 All. l 0 8 

: —Ss. 227 and 266— Co-sharer, if can collect 
whole rent due—Liability to be sued by others for 
their share. 

Each co-sharer is entitled to collect only his 
own share of the rent of a tenant and not the 
entire rent payable by a tenant. Where there has 
been a collection of the full rent from the tenant, 
it is in excess of his legal right and the other co¬ 
shares are entitled to make a claim against him 
for such excess collection from each and every 
tenant from whom he had collected in full or for 
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more than his share. (Bemict and Verma, JJ.) 
GaJRAJ Singh v. Kallu. 1940 A.W.R. (H.C.) 
267—1940 R.D. 207=A.I.R. 1940 All. 309. 


-S. 227— Decree under — Execution by Col¬ 
lector-Order by Collector—Appeal— Forum- 
District Judge or Commissioner — S. 242 -C. P. 
Code, S. 47. 

When a decree for profits under S. 227 of the 
Agra Tenancy Act is sought to be executed 
against immovable property forming part of a 
mahai, the decree mast be sent to the Collector 
who must deal with it as a decree of his own 
Court; and in executing the decree, the Collector 
acts under S. 47, C. P. Code. Any order passed 
by the Collector in execution is appealable to the 
District Judge under S. 242. But no appeal lies 
to the Commissioner. ( Drake Brockman, S.M. 
and Knox, J.M.) Muqaddam Ali v. Maherud- 
dhugh Singh. 1936 R.D. 197. 

_S. 227—Gonwandhar— Right to sue for 

share of profits of mahai. , f . . . 

A gonwandhar has no share in a mahai as defined 
in S. 4 (4) of the Land Revenue Act. Therefore, 
he cannot sue for a share, of the profits of a 
mahai under S. 227 of the Tenancy Act. ( Dari - 
ina S.M. and Bomford, J.M.) Ram Lakhan 
Singh v. Ram Naresh Singh. 1937 R.D. 337. 

_S. 227— Lambardar—Suit for settlement of 


accounts—Competency. 

Every lambardar is a co-sharer first, and 
the fact that he is a lambardar does not make 
him any the less a co-sharer, and a lam¬ 
bardar is competent to maintain a suit 
for settlement of accounts under S. 227 
of the Agra Tenancy Act. He may have to 
implead all the co-sharers or such of them as 
may be in'erested in the result of the suit as 
parties to the suit. But the suit cannot be dis¬ 
missed on the ground that the lambardar has no 
right of suit under S. 227. ( Niamatullah and 
Ismail JJ.) GaJRAJ Singh v. Tej Singh. I.L.R. 
ri938) All. 143=1938 R.D. 101=1938 A.L.R. 
191=173 I.C. 884=10 R.A. 528=1937 A.W.R. 
1169=1937 A.L.J. 1277=A.I.R. 1938 All. 55. 

_S. 227— Suit against collecting co-sharer — 

Right to share in profits actually realised. 

When a co-sharer sues a collecting co-sharer 
for profits under S. 227 of the Tenancy Act, there 
is no reason why the sole collecting co-sharers 
should not share with the other co-sharers the 
profits actually realised. (Darling, S.M. and 
Bomford , J.M.) Madan v. Ram Gopal. 1938 
A.W.R. (B R.) 163=1938 R.D 373. 

-S. 227— Suit for profits — Maintainability — 

Purchaser from co-sharer obtaining decree for 
proportionate share of ex-proprietary rent only — 
If can sue for profits. 

Where a purchaser from a co-sharer obtains a 
decree, only for the proportionate share of the 
ex-proprietary rent, in his suit, he is entitled to 
sue for profits. ( Darling , S.M. and Bomford, J. 
M.) Ganga Rathi v. Ram Autar. 1938 A.W. 
R. (B.R.) 349=1938 R D. 398. 

-S. 227—Suit for profits by co-sharer—Sale 

of plaintiff’s proprietary rights in auction—Right 
to profits after date of sale. See C. P. Code, S. 65. 
1936 R.D. 49. 

- S 277— Suit for profits—Scope — Question 

as to nature of holding as to being sir, khudkasht 
or ex-proprietary—Relevancy of. 


A suit for profits should ordinarily be decided 
on the records as they stand. Such a suit is not 
a suit in which it can be conveniently decided 
whether a particular plot is partly ex-proprietary 
tenancy, or sir or khudkasht. (Drake Brockman , 
S.M. and Knox, J.M.) Batan Lal v. Bala Pra¬ 
sad. 1936 R.D. 530 (1). 

-S. 227— Suit under — Appeal to District 

Judge—When lies. 

No appeal lies to the District Judge in a suit 
under S. 227 of the Agra Tenancy Act, when the 
amount claimed is below Rs. 200. ( Drake Brock¬ 
man, S.M. and Knox, J.M.) Bhoop Ram v. 
Kedar Singh. 1936 R.D. 49. 

-S. 227 —Suit under—Necessity to implead 

proper properties—Failure to add—Duty and 
Powers of Court. 

In a suit under S. 227 of the Agra Tenancy Act, 
for the settlement of accounts, it is necessary to 
implead all the parties who have collected the 
money. Where there has been an omission to do 
so, the Court should in the exercise of its wide 
powers under O. 1, R. 10, C. P. Code, implead all 
the necessary parties and not dismiss a suit on 
that ground, if necessary damages may be 
awarded to the other party. ( Darling , S. M.and 
Mehta, J.M.) Ram Bharose v. Sundar Lal. 
1938 A.W.R. (B.R.) 419=1938 R.D. 826. 

-S. 230— Applicability — Suit for return of 

sum advanced for zaripeshgi on repudiation by 
heir of grantor—Jurisdiction of Civil Court. 

A suit by a person for return of the money 
advanced by him in consideration of a zaripeshgi 
lease, the validity of which is denied by the per¬ 
sons succeeding the grantor of the lease, on the 
ground that the consideration for the contract of 
lease has failed is a suit which the Civil Court is 
competent to try, and is not one for the Revenue 
Court. S. 230 of the Agra Tenancy Act does not 
apply to such a case. ( Niamatullah and Allsop, 
JJ.) Mahomed Anis v. Iqbal Husain. 173 I.C. 
642=10 R. A. 485=1938 R.D. 88=1938 A.L.R. 
158=1937 A.W.R. 990=1937 A.L.J. 1202=A. 

I. R. 1938 All. 29. 

-Ss. 230 and 123— Attachment, under decree 

for arrears, of crops in different zamindari — Dis¬ 
traint by that zamindar—Civil suit to declare dis¬ 
traint fictitiousMnd that rent paid was on basis of 
batai— If barred by S. 230 

Where a person who had obtained a decree for 
arrears of rent, attached certain share of stand¬ 
ing crop, in a different zamindari, but the other 
zamindar distrained the whole crop for his own 
arrears, a civil suit to declare the distraint fictiti¬ 
ous and to declare that the rent paid to that 
zamindar was on the basis of batai is maintainable 
and is not barred by S. 230 of the Tenancy Act, 
for the plaintiff not being a landholder with 
reference to the land in question could not file a 
suit under S. 123 of the Agra Tenancy Act. 
( Bennet and Verma. JJ,) Ali Ahmad v. Mehar- 
ban Ali. 179 I.C. 814=11 R.A. 389=1938 A.U 

J. 1076=1938 R D. 880=1938 A.W.R. (H.C.) 
786=A.I.R. 1939 All. 59. 

-S. 230— Joint lease for agricultural land 

and for shops—One sum of rent reserved for both 
—Suit for arrears of rent—Jurisdiction of Re¬ 
venue Court. 

A suit for arrears of rent due under a joint 
ease for both the agricultural land and for shops, 
A eserving one sum of rent for both the proper- 
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ties, can be entertained only by a Civil Court. 
Such a suit does not fall under the Fourth Sche¬ 
dule of the Agra Tenancy Act, and consequently 
it is not cognizable bv the Revenue Court. 
(Ganga Nath and Smith, JJ.) Dau Dayal v. 
Ram Prasad. 58 All. 1050=165 I.C. 649=9 R. 
A. 293=1936 A.L.J. 1009=1936 R.D. 293=1936 
A.W.R 696=A.I R. 1936 All. 741. 

—-S. 230 — Bar under—Suit by a tenant against 

his co-tenant for profits—Jurisdiction of Court of 
Small Causes to try. 

Where the plaintiffs claim profits in proportion 
to their share in the holding on the allegation 
that they were co-tenants with the defendants, 
of certain land which was exclusively in the culti¬ 
vation of the defendants, the suit is exclusively 
cognizable by Civil Court. The bar provided 
by S. 230 of the Agra Tenancy Act will be 
effective only if the suit is of the nature specified 
in Sch.4tothe Act. The mere fact that the 
defendants alleged that the plaintiffs were not the 
tenants of the holding would not oust the juris¬ 
diction of the Civil Court. ( Niamatullah and 
Ismail JJ ) Data Ram v. Dhara. I.L.R. (1938) 
All. 462=176 I.C. 514=11 R A. 117=1938 R D 
725=1938 A.L.R. 639=1938 A.W R. (H C ) 326 
•=1938 A.L J. 519=A.I.R. 1938 All. 375. 

—-S. 230— Jurisdiction of Revenue Courts — 

Test—Perpetual lease by co-sharers, including 
minors—Landlord and tenant relationship establi- 

s j}?d~-Minors, if can agitate validity of lease in 
Civil Court. 

In the case of agricultural lands, when once the 
relationship of landlord and tenant is established 
between the parties, their rights and liabilities can 
be adjudicated upon by the Revenue Courts only. 
Where agricultural land is granted on a perpetual 
lease by all the co-sharers who were majors and 
by the. mother on behalf of the minors and the 
lessee is in possession as a tenant, though the per- 
P et j, lease may be. invalid, the relationship of 
landlord and tenant is established, and as such 
any agitation as to the invalidity of the lease can- 
not be carried on in a Civil Court. ( Bennet . A.C. 

Tahad Au v. Israr. I.L.R. 

0? 3 ®> AIa 89 «T 180 1 C 504 =11 R.A. 466=1938 

A.W.R. (H C.) 788=1938 R. 
D. 910=A.I R.1939 All. 121. 

~ — S. 230— Relief falling within competence of 

Revenue Court—Jurisdiction of Civil Court 

Where a landholder brings a suit that the’trans¬ 
feree of a fixed rate tenant has no right to build a 
house on the ground that it does not constitute 
improvement, adequate relief can be granted by 
Revenue Court under Ss. 82 and 120 and hence 
cn y ,{ , c J enue Cou ;; has jurisdiction to try the 

l=A I R 1 ?«8 A a'u. Si{ H C - ) 522=1938 R D 714 

7 . £ 230—Usufructuary mortgage of zamin- 
dan —Quabuhyat by mortgagor retaining posses- 

nil P ay 7 ent f° f Separate deed charging 
£ inf equ U y of 7 dcm Pt«on-Suit in Civil Court 
S ch ‘t rge f ° r arrears of rent—Maintain¬ 
ability. See Agra Ten. Act, S. 216. 1936 R.D. 2. 

S. 234 -Jurisdiction— Decree for arrears of 
rent—Agreement to enhance rent — Power af A<- 
Jufonf Collector of 2nd class to include in decree. 

CL D .—13 
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AGRA TENANCY ACT (1926), S. 239. 

The Court of an Assistant Collector of the 
second class has no power to include in a decree 
for arrears of rent an agreement to enhance rent. 
{Darling, S. M. and Bomford, J. A/.) Ram Pra¬ 
sad v. Kali Prasad. 1938 R.D. 99=1938 AW 
R. (B.R.) 49. 

1 --S. 237 Theka granted by mortgagor pend- 

mg foreclosure proceedings — Mortgagee agreeing 
to thekadar being recorded as such on his under¬ 
taking to surrender possession after Civil Court's 
decree—Mortgagee applying for mutation after 
decree by Civil Court — Application opposed bv 
thekadar— Mortgagee’s remedy. 

In the course of foreclosure proceedings the 
mortgagor gave a theka of the mortgaged village 
to one X who applied for mutation. The mort¬ 
gagee opposed the application but eventually 
agreed that X should be recorded as thekadar on 
the understanding that if and when the mortgagee 
should get 4 dakhal 99 he would surrender posses- 
sion. The proceedings in the Civil Court ended 
in favour of the mortgagee and he was granted 
possession as against the mortgagor. When the 
mortgagee applied for mutation and removal of 
^ X °PP°sed the application. 

Held, that the possession of a proprietor was 
distinct from that of a thekadar and all that the 
mortgagee had been given by the Civil Court was 
proprietary possession and that if he thought that 
A s theka was really void ab initio or had come 
to an end in accordance with his promise, it was 
open to him to file a suit to get rid of him, and 
that a mutation case between proprietors was not 
the proper forum to decide whether X's theka 

Sir? V° Ji!r\ c 5 d or not * o ( Darl '*W, s. M. and 

La^ 1937 R D. 39i! WANI Shankar DuLAR ^ 


S. 238— Assistant Collector not empowered 

TficTi/ZhZ itr Proceedings before 

Where an Assistant Collector is not duly em- 
& r h e ?n nder S , 23 £of the Agra Tenancy Act 

with the powers of a Collector for the purpose of 
carrying out sale of landed property, all the pro- 
ceed.ngs ,n his Court, in execution of a decree 

, arr ^ a [ s °r ,and r w venue * are ab initio null and 
RaxshI^^d 7, S ‘c M ’ and Marsh > J- M.) Ram 
254=1938 R D A 5S7 ARUP - 1938 A WJR. (B.R.) 

——-Ss. 238 and 258 —Decree of Revenue Court 
sen for execution to Collector-Transfer bv 
latter to Sales Officer — Legality. . y 

Where an application for execution of a Re- 
venue Court decree for execution against the 
share of the judgment-debtor in a revenue pay- 
mg wa/m/. under serial No. 13 of List II of Sch. 
II to the Agra Tenancy Act, the Collector must 
execute the decree as if it were a decree of his 
own Court He cannot transfer the execution- 
assuming that execution proceedings constitute a 

o*. se rim er S * 2 u 58 ~7^° an Assistant Collector or 
bales Officer subordinate to him, unless the officer 

to whom it is transferred is invested with the 
powers of a Collector under S. 238 of the Act. 
v Drake Brockman, S. M. and Knox, J. M.) Mu- 
QADDAM Ali V. MAHERUDDHUJH SlNGH. 1936 R. 

• A Sr 0 

77- S * 239 —Order by Collector empowering 

Honorary Assistant Collector to entertain plaints 
—If confers power to entertain applications. 



195 


QUINQUENNIAL DIGEST, 1936—1940 


196. 


AGRA TENANCY ACT (1926), S. 240. 

An Honorary Assistant Collector who has been 
empowered by order of the Collector to entertain 
plaints in suits, has jurisdiction to entertain appli¬ 
cations as well although the word “application” is 
not specifically mentioned in the order. It must 
be deemed to cover applications also and both 
plaints and applications can be filed in the Court 
of the Honorary Assistant Collector under S. 239 
of the Agra Tenancy Act. ( Drake Brockman, S. 
M. and Knox, J. M .) Ramji Lal v. Bharat 
Singh. 1936 R.D. 195. 

_S. 240 — “ Court ” — If includes District 

impossible to hold that the word "Court" 
used in S. 240 must necessarily mean the “Re¬ 
venue Court" of the first instance (i.e.) the As¬ 
sistant Collector, or the Collector and not a Dis¬ 
trict Judge. ( Sulaiman , C.J.and Bennet, J.) 
Pancham v. Rameshwar. 162 I.C. 954=8 R.A. 
919=1936 R.D. 144=1936 A.W.R. 393=1936 A. 
LJ. 337=A.I.R. 1936 All. 376. 

_S. 241— Suits for arrears of rent under 

S 132 against same tenant by same landlord in 
respect of different plots—Appeal in one only- 
jurisdiction of Collector in appeal to modify 
decree m another suit not appealed from. 

Under S 241 of the Agra Tenancy Act, the 
Collector has no jurisdiction to modify the decree 
passed in a suit for arrears of rent under S- 132, 
when there is no appeal duly presented with re¬ 
gard to that suit, though an appeal is validly 
before him in respect of another suit against the 
came tenant by the same landlord with regard to 
another plot. ( Darling, S. M. and Bomford,J. 
jvi.) Ganga Singh v. Dwarka Prasad. 1937 R. 

D* 14. 

__S. 242— Applicability—Court of a Small 

Cause Court Judge. 

A forum such as a Small Cause Court Judge 
has no jurisdiction at all under the Agra Tenancy 
Act as an appellate Court. S. 242 of that Act 
only refers to the Court of the District Judge and 
not to a Court such as the Court of the Small 
Cause Court Judge. ( Bennet and Verma, JJ.) 
Washi Kahar v. Asharfi Singh. I.L.R. (1938) 
All 754=177 I.C. 450=11 R A. 199=1938 A.L. 
r 747=1938 A.L.J. 720=1938 A.W.R. (H.C.) 
522=1938 R.D. 714=A I.R. 1938 All. 511. 

_S. 242—Appeal against order under S. 144, 

r P Code —If lies. See Agra Tenancy Act, 
Ss. 3 and 242. 1938 A.L.J. 988. 

_-S. 242—Decree under S 227—Execution by 

Collector—Order in execution—Appeal—Forum 

_District Judge or Commissioner. See Agra 

Tenancy Act, S. 227. 1936 R.D. 197. 

__-S. 242 (1) (d)— Appeal to District Judge- 

Competency—Decision of Revenue Court in suit 
under S. 223 in which the liability to pay revenue 

iS An appeal does lie to the District Judge under 
S. 242 (1) (d) of the Agra Tenancy Act against 
the decision of the Revenue Court in a suit for 
the recovery of arrears of revenue brought under 
S. 223 of the same Act, if the defendant pleads 
that he is not liable to pay any revenue at all. 
(Bennet. Allsop and Verma, JJ.) Mahender Man 
Singh v . Badri. I.L.R. (1939) All. 704=182 I.C. 
602=12 R.A. 35=1939 A.L.J. 489=1939 A.W.R. 
(H C) 433=1939 O.L.R. 427=1939 R.D. 367= 
A.I.R. 1939 A1J. 433 (F.B.). 


AGRA TENANCY ACT (1926), S. 242. 

-S. 242 (1) (a) and (d) — Appeal to District 

Judge—Essentials. 

Though a suit may be one under S. 221 of the 
Agra Tenancy Act, it is only when the amount of 
revenue annually payable is in issue that an 
appeal lies to the District Judge. When a person 
denies his liability to pay the amount claimed, 
there is no issue about the amount as there is no 
contention about it. ( Ganga Nath, J ) Moham¬ 
mad Yusuf Ali Khan v Shiam Kunwar. 174 
I.C. 448=1938 R.D. 144=1938 A.L.R. 275=10 
R.A. 576=1938 A.W.R. (H.C.) 24=1938 A.L.J. 
3=A.I R. 1938 All. 135. 

-S. 242 (d) — Applicability—Suit by lambar- 

dar for revenue against co-sharers—Plea of denial 
of liability to revenue—Appeal to District Judge 
—If lies . 

S- 242 ( d) contemplates only suits in which 
liability for revenue is not denied, but the amount 
of the revenue annually payable is in dispute 
between the parties in the Court of first instance 
and also in appeal. It has no reference to the 
question of the liability for revenue. When the 
defendants therefore plead that they are revenue 
free proprietors and are not liable to pay any 
revenue, S. 24 2(d) does not apply, and no appeal 
therefore lies to the District Judge in such a case. 
(Ganga Nath, J.) Rameshwari Prasad v. Dina 
Nath. 1936 R.D. 17. 

-S. 242 (3) ^a) — Scope — Question of pro¬ 
prietary right—Whether lands are sir lands or 


tenancies—Appeal to District Judge—If lies. 

A question whether certain lands are the sir 
plots of a person or whether they are their 
tenancies would not be a question of proprietary 
right within the meaning of S. 242 (3), Agra 
Tenancy Act, and no appeal therefore lies to the 
District Judge in such a case. An appeal would 
lie only to the Court of the Commissioner. 
( Sulaiman , CJ. and Harries, J.) Ram Chandra 
Singh v. Misrilal. I.L.R. (1937) All. 958=172 
I C. 629=10 R.A. 418=1938 A.L.R. 18=1937 
A.W.R. 888=1937 R.D. 532=1937 A.L.J. 1204 
=A.I.R. 1937 All. 790. 

-S.242 (3) (a)— Suit under S. 44 of Ten¬ 
ancy Act—Defendant pleading lease—Question 
of proprietary right if in issue—Appeal from 
decision in suit — Forutn. 

Where in a suit under S. 44 of the Tenancy Act, 
it was admitted that the plaintiff was a zamindar, 
but it was contended by the defendant that he 
was a lessee of proprietary rights, and the suit is 
dismissed,the appeal lies to the Commissioner and 
not to the District Judge, for as the lease is not 
a transfer of proprietary interest in land under 
the Tenancy Act, there is no question of proprie¬ 
tary right in issue between the plaintiff and the 
defendant. ( Iqbal Ahmad and Bafpai , //.) 
Bhairo Kumar v. Markande Gir. I.L.R (1939) 
All. 822=185 I.C. 767=12 R.A. 347=1939 A.L. 
J. 620=1939 A.W.R. (H.C.) 585=1939 R.D. 
444=A.I.R. 1939 All. 679. 

-S. 242 (3) (b)— Decision on a question of 

jurisdiction—Decision on a concession by an 
Advocate—Right of appeal. 

Where a question of jurisdiction was raised 
and an issue was also framed, but as it was con¬ 
ceded in arguments, the finding on the issue was 
recorded as based on such concession, and where 
regarding which grounds of appeal are taken, 
there is a suit in which a 'question of jurisdiction 
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has been decided and is in issue in the appeal’ and 
hence an appeal lies under S. 242 (3) (6) of the 
Tenancy Act. (Bennet and Vermo,JJ.) ^ ha- 
raja of Benares v. Bauleshwar Singh. 1811. 

C. 852=11 R.A. 619=1939 R D - l0 l=\S Z ?^o 
W.R. (H.C.) 150=1939 A.L.J. 120=A.I.R. 1939 

All. 210. „ . ^ r , 

- Ss 242 and 248 (3)— Suit for profits under 

S. 221—Decree by Assistant Collector—Execution 
sale—Order of Collector confirming—Appeal- 
Forum—District Judge or Commissioner. 

An order passed by the Collector confirming a 
sale carried out by the sale officer in execution of 
a decree for profits passed by an Assistant Collec¬ 
tor under S. 227 of the Agra Tenancy Act is 
appealable to the District Judge under Ss. 242 
and 248 (3), when the value of the subject-matter 
exceeds Rs. 200 and no appeal lies to the Com¬ 
missioner. ( Darling, S M. and Bomford, J. M.) 
Kalyan Singh v. Bhagwan Singh. 1937 R.D. 
37. 

Ss. 242(3) (a) and 252 — Applicability — 
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misled by the difference in the area of the plot 
which was due to a mistake in the measurement, 
his order can be set aside in second appeal 
( Darling , S.M. and Mehta, J.M.) Madhai Saith - 
war v. Tulsi Kewat. 1938 A.W.R. (B.R.) 373 
=1938 R.D. 735. 

-S. 247 —Construction and effect—Order by 

Assistant Collector, second class, on review appli¬ 
cation — Appeal — C. P. Code, O. 47, R. 7. 

Under the special rule of law enacted by S. 247 
of the Agra Tenancy Act, all orders of an Assis¬ 
tant Collector of the second class passed on 
review, when granting or rejecting the applica¬ 
tion for review, are appealable without the limi¬ 
tations and restrictions given in R. 7 of O. 47, 
C P. Code. (Drake Brockman, S M. and Knox, 
J.M ) Algu Kewat v. Ghirau Tewari. 1936 

R. D. 257. 

-S. 248 (3) —Execution proceedings gov¬ 
erned by 0. 21, C P. Code—Order confirming sale 
— Appeal—Forum — Either revision or appeal 
under para. 1011 -A or 1011 of the Revenue 
Manual — Competency. 

Where the execution of a decree in a suit under 

S. 132 of the Tenancy Act is governed by O. 21, 
C. P. Code, an appeal against the order confirm- 


Suit against lambardar for arrears of profits — 

Question of Proprietary right involved—Appeal 
— Revision. 

Where a question of proprietary right is raised ^ ^ ^_ > ^ _ ... 

ing the safe of the judgment-debtor's property 
arrears of profits L the case is one in which an lies un(Jer S 2 48 (3) of the Tenancy Act to Dis¬ 
trict Judge if the value of the subject-matter 
exceeds Rs. 200. No appeal nor revision lies to 
the Commissioner under paras. 1011 and 1011-A 
of the Revenue Manual in such a case. ( Darling, 
S.M. and Bomford, J.M ) Asa Ram v Parma. 


case is one in 

appeal lies to the District Judge under S. 242 (3) 
(a), and, therefore, no revision lies to the Board 
of Revenue under S. 252 of the Agra Tenancy 
Act. ( Drake Brockman, S. M. and Knox, J.M) 
Shib Karan Singh v. Jiwa Kunwar. 1936 R.D. 
29. 

-S. 243 — Interpretation—Right of second 

appeal—Condition. 

S. 243 of the Tenancy Act requires that a ques¬ 
tion of proprietary title should have been in issue 
between the parties claiming such right in the 
first appellate Court and shall be in issue in the 
appeal. The section clearly indicates that the 
dispute between the parties should be as regards 
their respective proprietary rights and that each 
party should be claiming such right. The mere 
fact that the defendant is denying the plaintiff's 
proprietary right without setting up any proprie¬ 
tary right in himself would not bring the case 
within the scope of the section. The intention of 
the Legislature by using the words “parties 
cla<ming such right” obviously was that the 
parties between whom the dispute arises should 
each claim such a right. 1930 A.L.J. 1065 and 
A.l.R. 1935 All. 568, Overr. ( Sulaiman, C.J.and 
Bajpai.J.) Kan Kuar v. Atal ReiiariLal. I. 
L R. (1937) All. 138=165 I.C. 736=1936 R.D. 
432=1936 A W.R. 954= 1936 A.L.J. 1007=A.I. 
R. 1936 All. 800. 


S. 244 —Mixed question of law and fact — 
Second appeal— Question of admission to tenancy. 

The question of admission to tenancy might be 
,nt ^ r P rctc d as a 1 ixed question of law and fact 
and as such on that ground a second appeal might 
be admittt d. ( Darling, S.M. and Mehta, J.M.) 
Nand Lalz/. Wajid Ali. 1938 A.W.R. (B.R.) 
547=1938 R.D. 672. 

" S. 244 —Second appeal — Interference— No 
doubt as to identity of plot—Difference in area 
owing to mistake in measurement—Court being 
misled. 

Where there is r.o doubt about the identity of 
the plot in question, but the Commissioner was 


v 

1938 A.W.R. (B.R.) 158-1938 R.D. 254. 

-Ss. 248 (3) and 226 —Order of Collector 

confirming sale in execution of decree for profits 
— Appeal—Forum 

An appeal against an order of Collector con¬ 
firming a sale in execution of a decree for Rs. 225 
passed in a suit for profits under S. 226 of the 
Agra Tenancy Act, lies not to the Commissioner, 
but to the District Judge under Cl. (3) of S. 248 
of the Act. ( Darling, S M and Bomford, J.M.) 
Amir Hasan v Badri Prasad. 1937 R.D. 373 
( 1 ). 

-Ss. 248 (3) and 252 —Stay of execution of 

decree for ejectment — Appeal, tf lies to District 
Judge—Revision to Board — Competency. 

Where an Assistant Collector stays the execu¬ 
tion of a decree of ejectment, the order though 
one under S. 47, C. P. Code, will not be open to 
appeal to District Judge by reason of Ss. 248 (3) 
and 242. Hence it is open to revision by the 
Board under S. 252. ( Darling, S.M. and Mehta, 

J.M ) Holdsworth v. Zamindar Chaudhuri. 
1938 R.D. 801. 

-Ss. 248 (3) and 253— Ejectment order 

under S. 80— Appeal—Revision — Jurisdiction of 
High Court. 

An order of ejectment passed under S. 80 of 
the Agra Tenancy Act is appealable to the Dis¬ 
trict Judge under S. 248 (3) of the Act; and a 
revision lies to the High Court under S. 253 of 
the Act and not to the Board of Revenue. (Nia- 
matullah, J.) Aisha Bibi v. Divandar Prasad. 
1937 A.L.J. 259=168 I.C. 680=9 R.A. 665= 
1937 A.L.R. 392=1937 R.D. 131 = 1937 A.W.R. 
195=A.I.R. 1937 All. 350. 

-S. 249— Appeal — Order of remand by Dis¬ 
trict Judge — Appealability — Remedy . 
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The Agra Tenancy Act does not provide for an 
appeal from an order of remand; but the order 
can be questioned by a superior Court when the 
final decree is appealed from, under S. 105 (l), 

C. P. Code, which applies to suits and appeals 
under the Tenancy Act, though S. 105 (2) does 
not apply, as the Tenancy Act does not allow an 
appeal trom an order of remand. ( Niamatullah 
and Allsop, JJ .) Sri Ram v. Jai Kishan Lal. 
I.L R. (1938) All. 79=1938 R.D 66=1938 A. L. 
R 57=172 I.C. 964=10 R.A. 448=1937 A.W.R. 
1075=1937 A.L.J. 1237=A.I.R. 1938 All. 37. 

•-S. 249 —Order dismissing objection by 

judgment-debtor in execution—Second appeal. 

No second appeal lies from an order passed in 
appeal dismissing an objection by judgment- 
debtor in execution. ( Bennet, /.) Gulab Devi 
v. Abdul Ghafur Khan. 166 I.C. 229=9 R A. 
382=1937 A. L.R. 2=1936 A.W R. 984=1936 A. 
L.J. 1235=A.I.R. 1936 All. 868. 

-S. 249— Order under S. 79— Second appeal. 

No second appeal lies to the High Court from 
an order under S. 79 of the Agra Tenancy Act 
passed by the District Judge in appeal. ( Allsop , 
J) Mubarik Hasan v. Ishri Prasad. 163 I.C. 
971 (1 )=9 R.A. 104=1936 A.W.R 472=1936 R. 

D. 186=1936 A L.J. 678=A.I.R. 1936 All. 451. 

-S. 249 —Second appeal—Appellate order of 

Revenue Court in execution proceedings—If ap¬ 
pealable. 

No further appeal lies against an order passed 
in appeal by a Revenue Court in execution pro¬ 
ceedings. ( Allsop , J.) Jannat-un-Nissa Be- 
gam v. Parshadi. 185 I.C, 808=12 R.A. 355= 
1939 A.W.R. (H.C.) 793=1939 A.L.J. 1014= 
A.I R. 1940 All. 28 

---S. 249— Suit for profits—Order of remand 

by District Judge on appeal — Appeal, if lies. 

No appeal lies to the High Court from an order 
of remand passed by a District Judge on appeal 
in a suit for profits. ( Sulaiman , C.J. and Bennet, 
J ) Pancham v. Rameshwar 162 I C. 954=8 
R A 919=1936 R.D. 144=1936 A W.R. 393= 
1936 A.L.J. 337=AI.R 1936 All. 376. 

-Ss. 249 and 3, Cl. (14) —Second appeal 

from order passed under S. 47, C. P. Code, under 
Tenancy Act—If lies —* Decree ’ under Tenancy 
Act—Meaning of. 

The definition of a ‘decree’ given in S. 2, Cl. (2) 
of the C. P. Code does not apply to the Agra 
Tenancy Act. Under the Agra Tenancy Act, a 
-decree’ as defined in S. 3, Cl. (14) means any 
order which so far as the Revenue Court is con¬ 
cerned, finally disposes of a suit. So it does not 
include the determination of any question within 
S. 47, C P. Code. Any order passed under S. 47 
is not a decree but remains an order under the 
Agra Tenancy Act. Hence no second appeal 
-would lie from an order passed under S 47, C. P. 
Code, under the Tenancy Act. Where a lower 
appellate Court assumes jurisdiction in a matter, 
treating it as one in which a second appeal is 
allowed by a statute, a second appeal would lie to 
the High Court and the High Court could then 
correct the mistake of the lower Court. But it is 
not so in a case which, a$ treated by the lower 
Court, is one in which, a second appeal is ex¬ 
pressly prohibited by the statute. ( Ganga Nath 
J.) Dharam Singh v. Tikam Singh. 174 I. C 
481=10 R.A. 586=1938 A.L.R. 280=1938 A L 
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AI,R~ 1938 A.?12 4 4 9=1938 A W R - (H C > 

of O. 47, C°Pc7J^rX e o7oZ e ° f l ’ r ° Visi0nS 

. ?ln bse , nce of reference to O. 47, C. P. Code, 
m b. 25U of the Agra Tenancy Act in the terms in 
which that order is referred to in S. 251 of the 
tenancy Act, makes it quite clear that in the case 
of reviews before the Board the observance of 

r u P /? V c I( 5? S of ,°/, 47 are not le g a,| y obligatory. 
(Mehta, S.M. and Harper. J.M.) K uber Singh 

£ SlN(;H - 1940 RD 193=1940 A.W. 

K. (Jj.K.) 71. 

— S. 251— Ejectment order under S. 79 
against several co-tenants—Application for review 
by one—I lea of non-service of summons—Appli¬ 
cant s brothers and uncle taking prominent part 

l !\ e ) e ftment proceedings — Inference — Review — 
lj to be allowed . 

An application for review of an order of eject¬ 
ment should be refused where the case has been 
actually defended by one of a number of defen¬ 
dants having a common interest, even if there be 
some doubt about the due service of summons on 
one of several such persons. Where an applicant 
tor review pleads non-service of notice as the 
reason for review, but it is found that his uncle, a 
co-tenant has actually taken a prominent part in 
the ejectment proceedings, as also his own full 
brothers u has to be held that the applicant has 
had full knowledge of the proceedings, and his 
application for review has to be rejected. (Dar- 

o & ^ Ganga Saran v. Hotx Lal. 1937 

K.D. 42. 

——S 251 —Order for ejectment followed by 
order for possession — Review — Non-service of 
notice personally on tenant—Poverty and illi¬ 
teracy of tenant—If grounds for reviezv. 

The law does not lay down that orders for 

ejectment under S. 86 of the Agra Tenancy Act 

and orders for delivery of possession may be re¬ 
viewed or cancelled because notices have not been 
personally served on the tenants; nor does it 
allow review or cancellation because the tenants 
defendants are poor and illiterate. (Drake 
Brockman, S.M.and Knox,] A/.) R AM j, Lal 
V. Bharat Singh. 1936 R,D. 195. 

Z Review—Limitation — Ejectment 

order—Starting point. 

The date of delivery of possession is the date 
from which the period of limitation is to be 
counted for purposes of an application to review 
an order of ejectment. (Marsh, S.M. and Mehta, 
JAI ) Jammi Kuer V Mathuri. 1939 A W R 
(B.R.) 87=1939 R D. 275=1939 A.L.J. (Supp j 


r 'S- 251— Reviezv of ejectment order—Hold¬ 
ing sub-let when possession delivered—Limitation 
—Starting point. 

Where after an order of ejectment possession 
had been given to the landlord of a holding which 
was sub-let at the time of the delivery of posses¬ 
sion, the order of ejectment may be reviewed 
even though the application for review is filed 
long after possession had been given, but is with¬ 
in time from the date of the knowledge of eject¬ 
ment. (Marsh, S.M. and Mehta, J M) Shambhoo 

1939Vd S 433 SINGH ' 1939 A W R - (B R > 90 = 

" I S-2SI—Review of ejectment order — Limi¬ 
tation—Starting Point. 
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The only safe date from which limitation can 
run in order of ejectment cases is the date on 
which possession is actually delivered. {Marsh, 
S.M. and Mehta, J.M.) Tota v. Asa Ram. 1939 
A.W.R. (B.R.) 100=1939 A.L.J. (Supp.) 80. 

-S. 252 —Failure to award costs — Revision. 

Failure to award costs has, no doubt, been held 
to be a ground for revision. But it is undesirable 
that applications in revision should be encoura¬ 
ged in trivial cases where the amount at stake in 
the case is small. ( Darling , S.M. and Bomford, 
J.M.) Mahboob Ullah v. Rahmat Ullah. 1937 
R.D. 379. 

-S. 252 —Finding of fact—Production of 

additional evidence before the Board — Desirabi¬ 
lity. 

Per Mehta, J.M. (Marsh. S.M. , contra)— 
Where there is a finding by the Collector as to the 
non-existence of a practice of payment of rent 
by the sub-tenant to the mortgagee, it is a finding 
of fact and in such a case it would be dangerous 
to allow the sub-tenant to go before the Commis¬ 
sioner and fail to convince him as to the exist¬ 
ence of the practice and thereafter to allow the 
same person to produce additional evidence be¬ 
fore the Board to show that the Collector had 
c ®™ e to * wrong decision. (Marsh, S M. and 

v e ri ta cJn A {‘L? A * L «^ Prasai) v - Budhoo. 1939 
R.D. 567=1939 A.W.R. (B.R.) 243. 

7Z “S 252—Order on application under S. 132 
U) ot the Tenancy Act—If revisable. See Agra 
Tenancy Act, Ss. 132 (2) and 252. 1938 R.D. 

a 7T 0n — Competency—Order un¬ 
der R. 13 of O. 9, C. P. Code. 

No revision lies under S. 252 of the Agra 

lenancy Act against a Commissioner’s order 

under R. 13 of O. 9, C. P. Code, refusing to set 

aside an ex parte decree, as O. 43. R. 1 (d) 

y ?A? V i^ C6 appeal would lie there- 

J AI Devi V. CHAUDHRI 

Raghubir Narain. 1938 A.W.R. (B.R.) 388. 

~. S. 252 Revision Stay 0 f suit for made- 

( U \\n reas0ns ~lf a ground. 

here a trial Court for grossly inadequate 
reasons postpone^ a suit, the Board has wide 
powers under S. 252 of the Tenancy Act to inter- 

in w 'thyich an order. (Darling, 

SM. and Mehta. J.M.) Ram Lal v. Nawal 
Kishor e . 1938 R.D 935 (1)=1939 A.W.R. (B. 

2S2 .( c) — Ma J er J al irregularity contem¬ 
plated by—Absence of adequate service of notice 
to appear — Revision . 

Where there is no adequate service of a notice 
to appear, it constitutes a material irregularitv 
as contemplated by S. 252, Cl. (c) of the Agra 
Tenancy Act and the Board can therefore ex^r- 
cise its revisional powers and pass such orders 

(Darling, S.M. and Mehta, J.M ) 

A.W.R (b''R) A 5 N 4 AL SEN ' 1938 R 929=1939 

~ T®- 232 Powers of revision—Improper ad- 
f'erence ° f apPhca,wn under s - 132 (2 )—Inter- 

slw f . U " P u° We r s revision under 

an app.ica\ion C u 0 nde C r ,0 S. 132 ( 

1 ^16 k of ar ,h " 0tWlth A and ' n / B n ,he Provisions of 
a. 21 o of the same Act. (Darlina 9 Kf 

Marsh, J.M.) Secretary of State v.’Ram Nath 
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Singh. 1938 R.D. 798=1938 A.W.R. (B.R.) 410. 

-— S. 252 — Revision — Competency — Order 

staying execution of decree for ejectment. See 
Agra Tenancy Act, Ss. 248 (3) and 252. 1938 
R.D. 801. 

-S. 252— Revision — Grounds — Absence of 

hard and fast standard as to what is an illegality 
or irregularity—Finding not based on evidence. 

It is impossible to lay down a hard and fast 
standard of what constitutes such illegality or 
irregularity as would justify interference. Where 
a Collector’s finding was not based on the evidence 
on the record and he had entirely failed to appre¬ 
ciate what constituted a separate property in which 
a lambardar has no share, and where it is clear 
that to deprive the lambardar of the right to 
collect rents of what may be a number of small 
tenants on behalf of a large number of petty co- 
sharers would result in great confusion and 
difficulty to all concerned, the circumstances were 
held to be sufficient to warrant the Board’s inter¬ 
ference in revision. (Darling, S.M. and Bomford, 
J.M ) Sahdeov. Ram Saran. 1938 R.D. 742= 
1938 A.W.R. (B.R.) 359 (2). 

-S. 252 --Revision—Sale of landed property 

tn execution of rent decree—Stay order conse¬ 
quent on the order under S 6 of the Encumbered 
Estates Act — No appeal —C. P. Code, S. 47. 

Where a judgment-debtor's landed property is 
brought to sale in execution of a decree for 
arrears of rent passed against him and before the 
sale is confirmed he obtains an order under S. 6 
of the Encumbered Estates Act and the Collector 
passed an order staying all further execution pro¬ 
ceedings. 

Held, no appeal lies against the stay order as it 
does not determine the rights and liabilities of the 
parties. S.47, C. P. Code, is not applicable to the 
stay order. The Board can deal with the order of 
stay in revision under S. 252 of the Tenancy Act- 
(Darling, S.M. and Bomford, J.M.) Chhater 
Sain v. Nagina. 1937 R.D. 510. 

S. 252—Suit for profits against lambardar— 
Question of proprietary right raised—Revision to 
Board of Revenue—If lies. See Agra Tenancy 
Act, Ss. 242 (3) (a) and 252. 1936 R.D. 29. 

- -S. 252 (c)— Material irregularity — Assist¬ 
ant Collector giving plaintiff only 3% weeks to 
deposit fees for fresh summons—Dismissal of 
suit ondefaiilt by plaintiff—Interference in revi¬ 
sion—C. P. Code, O. 9, R. 5. 

Under R. 5 of O. 9, C. P. Code, a period of three 
months is allowed to a plaintiff when a summons 
is returned unserved. Where, therefore, in a suit 
for profits under S. 226 of the Agra Tenancy Act 
the Assistant Collector only allows the plaintiff 
some 3i weeks within which to furnish a new 
application and to deposit fresh fees for the issue 
of another summons, and when through some 
oversight the plaintiff’s lawyer fails to do the 
needful, the Assistant Collector in a very summary 
fashion dismisses the suit, he acts with material 
irregularity within the meaning of S. 252 (c) of 
the Act, and his order is liable to beset aside in 
revision. (Darling, S.M. and Bomford, J.M.) Sbi 
Niwas Pershad v. Dudershan Pershad. 1937 
R.D. 381. f 

S. 253 Revision -— Conditions for — Order 
\n execution of decree passed by Special Officer 
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wider S. 35 (c ), U. P. District Boards Act — Revi¬ 
sion to High Court if lies. 

According to S. 253 of the Tenancy Act one of 
the conditions for a revision to lie to the High 
Court is that an appeal must lie to the District 
Judge from the suit or application decided by the 
Subordinate Revenue Court. Where an order is 
passed in execution in respect of a decree passed 
by a Special Officer designated by the Local 
Government under S. 35 (c) of the U. P. District 
Boards Act, no appeal lies to the District Tudge 
and hence no revision would lie to the High Court. 
(Bennet and Verma , //.) Sardar Singh v. 
Chhotey Lal I.L.R. (1940) All. 178—1940 
A.W.R. (H.C.) 33=188 I.C. 314=1940 A.L.J. 44 
=1940 R.D. 32=A.I.R. 1940 All. 194. 

- S. 258 — Order by Collector transferring 

execution to Assistant Collector — Appeal. 

An order by the Collector to whom a decree 
under S. 227, Agra Tenancy Act, is sent for exe¬ 
cution, transferring the execution case to an 
Assistant Collector under S. 258 of the Act is 
appealable as an order under S. 47, C. P. Code, 
and the appeal lies to the District Judge. ( Drake 
Brockman, S.M. and Knox, J.M.) Muqaddam 
Ali v. Maheruddhujh Singh. 1936 R.D. 197. 

-S. 264 and Sch. II, List 2, Serial 14 — 

C.P. Code, 0.42, R. I (All.). 

According to the provisions of S. 264 and serial 
No.14 of list 2 of the 2nd Sch.of the Agra Tenancy 
Act, the memorandum of second appeal must be 
accompanied by a copy of the judgment of the 
original Court. This is unaffected by the proviso 
introduced into R. 1 of O. 42 by the Court, for 
the Court has no jurisdiction, to effect, by way of 
a rule, an amendment to the provisions of the 
Agra Tenancy Act. (Thom, CJ. and Ganga Nath, 
J.) Ram Bijai Prasad Singh v. Ram Rhanjan 
Singh. I.L.R. (1939) All. 766=1939 A.L J. 592= 
1939 A.W.R. (H.C.) 564=12 R.A. 291=184 I.C. 
895=A.I.R. 1939 All. 638. 

- S. 265 —Lambardar— If entitled to receive 

capital money in land acquisition cases. See 
Lambardar 66 I.A. 145=1 L.R (1939) All. 460 
=1939 A.W.R. (P.C.) 58=(1939) 2 M.L.J. 98 
(P.C.). 

-S. 265— Admission to tenancy by lambardar 

after he ceased to have any share in the patti — 
Validity. 

Where a lambardar had ceased to have any 
share in the patti, an admission to tenancy in that 
patti by such lambardar would be invalid. (Dar. 
ling, S.M. and Bomford, J.M.) Daulat Singh 
v. Sundar. 1938 A.W.R. (B.R.) 155=1938 R.D. 
247. 

--—S. 265— Joint patti — Collection of rent — 

Right of lambardar—Custom entitling co-sharer— 
— Proof—Evidence of. 

Under S. 265 of the Agra Tenancy Act, the 
lambardar in a joint patti is entitled to collect rent, 
unless by some contract or usage some other co- 
sharer is entitled to do so. It is possible to infer 
a custom or contract from a large number of 
instances in which the right of a co-sharer was 
repeatedly recognised in proceedings under S. 270 
of the Act but such evidence can berebutted. 
Oral evidence of co-sharers in proof or disproof 
of the custom or contract will be valuable. 

( Niamatullah, J.) Hadiyar Khan v. Umardaraz 
Ali Khan. 172 I.C. 621=10 R.A. 411=1938 
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A.L.R. 11=1937 A.L.J. 788=1937 R.D. 347= 
1937 A.W.R. 595. 

-S. 265 — Lambardar—Right of, to collect 

rent or settle land in patti in zvhich he has no inte¬ 
rest—Lessee settled by such lambardar—Right of 
co-sharers to eject. 

A lambardar has no legal right to collect rents 
or to settle land in pattis in which he has no share 
or interest. If the lambardar grants a lease of 
land in a patti in which he has no interest and 
admits a tenant, the lease is waste paper, and the 
tenant under the lease is a trespasser liable to be 
ejected by the co-sharers of the patti or their re¬ 
presentatives in interest. (Knox, S.M. and Grant, 
J.M.) Bakht Bahadur v. Baldeo. 1936 R.D. 
455. 

- S. 265— Right of lambardar to settle and 

eject tenants. 

S. 265 of the Agra Tenancy Act is perfectly 
clear and if any person denies the right of the 
lambardar to settle and eject tenants it must be 
proved that there is a contract or usage which 
debars him from collecting rents. The fact that 
one of the co-sharers is allowed to accept rents, 
which are brought to her, is not sufficient 
to deprive the lambardar of his ordinary rights. 
(Bomford, J M.) Ballabhdass v. Maiipal 
Singh. 1937 R.D. 171. 

-S. 265— Lambardar—Right to sue for rent 

—Absence of share in patti — Onus. 

The lambardar cannot sue for rents in a patti in 
which he has no share, but it is for the defendant 
concerned to prove that his field represents a 
property in which the lambardar has no share. 
(Darling, S.M and Bomford, J.M) Sahdeo v. 
Ram Saran. 1938 A.W.R. (B.R.) 359 (2) = 1938 
R.D. 742. 

-S. 265 —‘Usage’—What may not amount 

to—Significance of the term. See Agra Tenancy 
Act, Ss. 132 and 265. 1938 R.D. 816. 

-Ss. 265 and 266 —Lambardar having no 

share in the khewat— Suit by him in ejectment — 
Defendant sued on the ground that the lease got 
by her is fictitious—Maintainability of suit. 

A lambardar who had no share in the khewat 
to which the area in suit belonged, brought a 
suit under S. 44 of the Agra Tenancy Act for the 
ejectment of a lady as a trespasser on the ground 
that the lease got by her from her husband, the 
former lambardar, was fictitious. He had not been 
appointed as an agent on behalf of all the co- 
sharers nor have any of them joined him in the 
plaint. 

Held, that the suit is not maintainable. If the 
lambardar cannot collect rent, he cannot eject. 

Obiter. —If all the co-sharers bring a suit for 
the ejectment of the lady, it will be open to them 
to establish that the lease granted to her by her 
husband, cannot be recognised. (Darling, S.M. 
and Bomford. JM) Hoorjahan Begam v. 
Atarsen. 1937 R.D 517. 

Ss. 265 and 266— Co-trustees—Suit by one 
who is also lambardar but not described as such — 
Joinder of other trustee as co-plaintiff—If justifi¬ 
ed—Proper procedure. 

The fact that one of two co-trustees who is 
also the lambardar, does not sue for arrears of 
rent as lambardar does not entitle the other co¬ 
trustee to be added as a co-plaintiff in the suit. 
Since the plaintiff is a lambardar and is as such 
entitled to make collections, it is against his 
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interests that another person should be given the 

right to make collections. His failure to sue as 
lambardar would only deprive him of his costs, 
but cannot justify the grant of a decree in 
favour of the other co-trustee as well. ( Darling, 

S.M. and Romford, J.M.) _.J£ I a A t L t L S 0Y 
dhury v. Annapurna. 1938 A L J (Supp.) 9— 

1938 A.W.R. (B R.) 97=1938 R D. 188. 

-S. 266— Co-sharers—Suit by one only for 

arrears of rent—Competency^-Plea that suit not 
maintainable—When to be raised. 

One of several co-sharers cannot maintain a 
suit for arrears of rent. The tenant can plead 
that the suit by one co-sharer only is not main¬ 
tainable and he can raise this plea at any stage. 
The mere fact that one of the other zamindars 
and the son of another say in the witness box 
that they have no objection to the plaintiff suing 
alone cannot satisfy the requirements of the law. 
The plaintiff co-sharer must implead all the co¬ 
sharers as parties to the suit unless he can show 
that he is their appointed agent or is allowed by 
usage or contract to sue alone. {Darling, S.M. 
and Bomford, J.M.) Raj Kumar Raiv. Ram 
Lakhan. 1938 A.W.R. (B R ) 105=1938 R.D. 
169. 

-S. 266 —Joint patti—Ejectment of heir of 

statutory tenant—Suit by some only of the co¬ 
sharers- -Maintainability—Burden of proof. 

The landholder is the person entitled to sue for 
ejectment of an heir of a statutory tenant ; and 
the landholder in the case of a joint undivided 
patti is either the lambardar or the whole co¬ 
parcenary body of co-sharers, or that co-sharer 
who is entitled to receive the whole rent of the 
tenant. In a suit for ejectment of the heir of a 
statutory tenant by two of the sharers, who do 
not form the whole coparcenary body and neither 
of whom is the lambardar, the burden is on the 
plaintiff to prove that they used to collect, and 
had a right to collect, the whole rent of the defen¬ 
dant. In the absence of such proof no decree for 
ejectment can be made. {Darling, S.M. and 
Bomford, J.M.) Bharosa v. Bijai Bahadur 
Singh. 1938 R.D. 163=1938 A.W.R. (B.R.) 
99. 

-S. 266— Non-compliance with provisions of 

— Plea, if open to tenant who has exhausted all 
remedies to set aside ejectment order. 

A tenant who has exhausted all his remedies 
for getting the ejectment order against him, set 
aside, and who even after a further locus 
Penitentiae did not pay the decretal amount, 
cannot be permitted to plead that as the provisions 
of S. 266 of the Agra Tenancy Act were contra¬ 
vened, the ejectment order passed against him 
was illegal and that hence his possession was legal 
entitling him to a declaration under Ss. 121 and 
123 of the Act. {Marsh, S.M. and Mehta, J. M.) 
Shiv Sagas Pande v. Luchman Koeri. 1939 R.D. 
598=1939 A.W.R. (B.R.) 268. 

-S. 266— Scope of—Creation of tenancy — 

Power of one of several co-sharers. 

The granting of a lease of agricultural plots is 
permitted by the Tenancy Act and every owner of 
an agricultural plot of land is, therefore, compe¬ 
tent to grant a lease of the same. But if the plot 
is owned by two or more co-sharers the right to 
grant a lease can be exercised jointly by them all 
or not at all. Each co-sharer has the right to 
enjoy possession of joint agricultural plots in 
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conjunction with his other co-sharers, bult has not 
the right, without the concurrence of the other 
co-sharers, to introduce a tenant on the joint 
plots. It is this principle that has been given 
legislative sanction by S. 194 of the former and 
bv S. 266 of the present Tenancy Act. {Iqbal 
Ahmad and Verma, JJ ) Lachhmina Kunwari 
v. Makfula Kunwari. I.L R. (1938) All. 441 
175 I.C 902=11 R.A. 17=1938 R.D 463=1938 
A L.R. 497=1938 A W.R. (H.C.) 199=1938 A. 

L.J. 333=A.I.R. 1938 All. 316. 

_S. 266—Scope of—Language, if allows 

agency to be implied. See Agra IenancyAct, 
Ss. 132 and 266. 1938 R.D. 806. 

-S. 266— Suit by one of the co-sharers— 

When permissible. 

S. 266 of the Agra Tenancy Act does not bar a 
suit by one of the coparceners suing as a land¬ 
holder, if as a result of a private arrangement 
between the coparceners, he was allowed to act as 
the landholder. In the case of a private partition 
between co-sharers, the co-sharer in whose share 
a tenant’s holding lies, has the authority to eject 
without joining other co-sharers. {Mehta, J.MA 
Habibulnisan Bibiz;. Abdul Latif. /\ v y 

R. (B.R ) 108=1939 R.D. 377=1939 A.L.J. 

(Supp.) 68. . 

_S. 266— "Special contract"—Form and re¬ 
quisites of—Necessity for written instrument 
Actionable claim — T. P. Act, S. 130. 

A “special contract” under S. 266 must denote 
something special and the section suggests that 
there must be an instrument in writing to evidence 
such a special contract. A claim for rent to tall 
due in future being an actionable claim, the special 
contract must be in the form of an instrument m 
writing as contemplated by S. 130 of the 1. 
Act. {Drake Brockman, S.M. and Knox, J.M.) 
Man Singh v. Roshan. 1936 R.D. 230. 

-S. 266—Vendee of sir land—Right to sue 

alone to eject sub-tenants on relinquishment of 
exproprietary rights by vendor. See Landlord 
and Tenant — Exproprietary tenant. 1936 R. 
D. 46. T . 4 

-S. 266 (1)—Construction and scope—Joint 

khewat khatas —Admission of tenant to occupa- 
tion by one co-sharer—Ejectment suit under S. 44 
by another—Maintainability. See Agra Tenancy 
Act, S. 44. 1936 R.D. 114. 

-S. 266 (1)— Co-sharers — Suit by one for 

whole rent from one tenant — Maintainability — 
Absence of custom or special contract — Effect. 

In the absence of proof of a custom or special 
contract to that effect an individual co-sharer in 
undivided mahal cannot maintain a suit for the 
whole rent against an individual tenant. It is, 
however, doubtful, whether an individual co- 
sharer can even sue an individual tenant for the 
whole of the rent even if there is a custom or 
special contract to that effect. {Drake Brock¬ 
man, S.M. and Knox, J.M.) Sundar Lal v. 
Chunni Lal. 1936 R.D. 357 (1). 

■S. 266 (1)— Undivided patti — Co-sharers — 
Right of one to sue for whole rent. 

One of several co-sharers in an undivided patti 
is not entitled to collect, or to sue for, the whole 
rent, unless he happens to be the lambardar or 
unless he proves a special contract or a local 
usage entitling him to collect the entire rent. S. 
266 (1) is fatal to such a claim. He can onlv sue 
for his share of the rent. {Knox, S.M. and 
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xTViKi'? 1 ;). Chitra ^ Sher Ali Khan. 1936 
K.JLI. 3Z1 (1). 

—- S. 266 (2) —Applicability and scope—Sale 
of proprietary rights along with mahal— Under¬ 
taking to pay rent of ex-proprietary holding to 
vendor—Latter given right to collect whole rent — 
Undertaking acted upon for 50 years—Usage in 
mahal for cx-propnetary tenant to pay whole rent 
to vendee who accounted to co-sharers—Effect of 
—Right of vendee to realise entire rent. 

C.S., the proprietor of a fractional share in a 
mahal , who also held some sir land, sold his entire 
proprietary rights in the mahal along with his sir 
land to the plaintiff in 1880, C.S. thus became 
entitled to ex-proprietary rights in that sir. There 
was a covenant in the sale deed that C.S. should 
pay the plaintiff purchaser a sum of Rs. 80 a year 
as the rent of his ex proprietary holding, and the 
plaintiff-purchaser would be entitled to collect the 
whole rent of the holding. In pursuance of this 
covenant the plaintiff had been realising from C.S 
and after his death from his sons, the whole rent 
of the ex-proprietary holding from the date of 
the sale-deed up to the year 1930. It was also 
found by the Court, in suits instituted by the 
plaintiff for rent, that there was a custom in the 
mahal for the ex-proprietary tenant to pay the 
rent to the purchaser who accounted for it to this 
co-sharers. 

Held, that the case fell within S. 266 (2), Agra 
Tenancy Act, and that though the ex-proprietary 
tenant in the joint mahal was a tenant not only of 
the purchaser of his share but of the entire co¬ 
parcenary body in view of the custom or usage 
obtaining in the mahal and of the special contract 
contained in the sale-deed which was acted upon 
for about 50 years, the plaintiff-purchaser was 
entitled to realize not only his share of the rent 
but the whole of rent due from the ex-proprietary 
tenant. {Iqbal Ahmad, J.) Durbicai Singh v. 
Zohra Sultan Begam. 172 I.C 216=10 R A 
387=1937 A.L.J. 1130=1937 A.W.R. 838=1937 
R.D. 480=A.I.R. 1937 AH. 760. 

-S. 266 (2) and (3)— Scope and effect of — 

Joint khewat— Rights and powers of co-sharers— 
Collection of rents and admission and ejectment 
of tenants—Right of individual co-sharers. 

S. 266 (2) of the Agra Tenancy Act means that 
the law will not interfere in any \xay with the 
right of single co-sharers, who under local usage 
or special contract are entitled to receive separate¬ 
ly their share of the rent payable by a tenant realis¬ 
ing such share of the rent in any manner allowed 
. by law. But the effect of S. 266 (3) is that the 
power of the co-sharers is severally limited to 
recoveries of money due to them from the tenants. 
The Act is silent as to who is entitled to admit 
tenants or eject them or eject trespassers. The 
reason is that any recognition of the right of an 
individual co-sharer to so admit or eject tenants 
or trespassers would destroy the jointness of the 
property. There is also no provision made for 
the case where a co-sharer may by usage or spe¬ 
cial contract receive separately the whole rent of 
a particuJar tenant or particular tenants, presum¬ 
ably because if the tenants are, so to speak, 
divided up amongst the co-sharers, each individual 

co-sharer becomes the landlord of that tenant and 
for all practical purposes the so-called joint un¬ 
divided property becomes a congeries of specific 
properties held in severalty. ( Drake Brockman, 
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S.M. and Knox, J.M.) Seelo v. Kurya Singh 
1936 R.D. 114. 

Ss. 267 (2) and 242 (3) —Revenue Court 


returning appeal for presentation to Civil Court- 
Civil Court disagreeing with view of Revenue 
Court — Procedure. 

Where the Revenue Court returns the memo¬ 
randum of appeal for presentation to the Civil 
Court on the ground that as the finding of the 
Court below that the respondents have proprie¬ 
tary rights in the land in suit is being challenged 
in appeal, the proper forum is the Civil Court 
according to S. 242 (3), and if the appeal is pre¬ 
sented to the Civil Court, it is the duty of the 
Civil Court, if it disagrees with the view express¬ 
ed by the Revenue Court, to submit the record 
to the High Court with a statement of the reasons 
for his disagreement under S. 267 (2) of the Agra 
Tenancy Act. ( Darling . S.M.) Ahsan Ali 
Khan v. Gori Lal. 1937 R.D. 244 (1). 

S. 268— Applicability. 


S. 268 applies only to cases in which, if rightly 
instituted in a Civil or Revenue Court, an appeal 
lies to the District Judge according to law and 
cannot consistently with other provisions of the 
Act (S. 230 and S. 242), be applied to suits wrong¬ 
ly instituted in a Civil Court, in which, if rightly 
instituted in the Revenue Court, an appeal would 
have lain on the revenue side. ( Bennet and 
Verma, JJ.) Kashi Kahar v. Asharfi Singh. 
I.L.R.(1938) All. 754=177 I.C. 450=11 R A 199 
=1938 A L R 747=1938 A.L.J. 720=1938 A W. 
R. (H.C.) 522=1938 R.D. 714=A.I.R. 1938 All. 
511 . 

-S. 269 (1)— Suit for enforcement of charge 

for arrears of rent in Civil Court—Dismissal on 
ground of suit being cognisable in Revenue Court 
—Appeal to District Judge—Transfer to Subordi¬ 
nate Judge—Jurisdiction of latter to determine 
appeal. 

A suit to enforce a charge for arrears of rent 
was dismissed as being cognisable by a Revenue 
Court. An appeal was taken to the District Judge 
who transferred it to a Subordinate Judge for 
trial. _ 2 

Held , even if the suit were not cognisable in the 
Civil Court—which was not the case—the Sub¬ 
ordinate Judge had jurisdiction to hear the 
appeal, and having all the materials before him, 
should hear and determine it under S. 269 (1) of 
the Agra Tenancy Act. ( Harries and Rachhpal 
Singh, JJ.) Mahomed Ashraf Ali Khan v. 
BehariLal. 169 I.C. 1004=10 R.A. 89=1937 
A.L.J. 511=1936 R.D. 2=A.I.R. 1937 All. 478. 


S. 270— Applicability—Suit for arrears of 
rent by co-sharer—Plea of payment to another 
co-sharer—Latter becoming co-sharer only in year 
previous to year of suit—If valid defence to suit. 

Under S. 270 of the Agra Tenancy Act a person 
to whom the tenant pleads payment of rent in 
good faith must be a person to whom he has been 
paying up to the date of the institution of the suit 
for rent. A person who has come in as co-sharer 
only in the year just preceding the year of suit is 
not such a person and a payment to such a person 
is not a valid defence to a suit for rent by the 
other co-sharer. S. 270 is not applicable to such a 
case. ( Drake Brockman , S.M. and Knox, J.M .) 
Man Sinoh v. Roshan. 1936 R.D. 230. 
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# 

- S. 270 (2) —Scope of—Decree against third 

person impleaded under S. 270 (1) —If can be pas¬ 
sed. 

Cl. (2) of S. 270 of the Agra Tenancy Act con¬ 
templates a separate suit which maybe brought 
by the landholder to recover his arrears of rent 
from the third person to whom the tenant might 
have paid the rent in question in good faith, or to 
get his proprietary right in the holding determined 
against the third person. S 270 does not provide 
for the passing of any decree against the third 
person who may be impleaded under its provi¬ 
sions, and the reason is obvious. ( Ganga Nath . /.) 
Lakshmi Narain v. Harish Chander 1940 A. 
L. J. 365=1940 A.W.R. (H.C ) 337=A.I.R. 1940 
All. 339 

S. 271— D spute as to shares in suit for pro- 
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the defendant sets up a definite claim for pro¬ 
prietary title and possession, the Court should 
frame an issue on the question of proprietary 
title and then submit the record to the competent 
Civil Court for the decision of this issue. (Dar¬ 
ling, S.M. and Bomford, J.M.) Abdul Latif 
Khan v. Shanti Saran. 1937 R.D. 506. 

-S 271 (1)— Applicability. 

Sub-S. (1) of S. 271, Agra Tenancy Act, applies 
only to a case where the original tenant pleads 
that he is not a tenant but that he had a pro¬ 
prietary right in the land. But it cannot apply to 
a case where such a plea is raised not by the 
original tenant but by a defendant added under 
S. 270 (1) of the Act. (Iqbal Ahmad and Baipai, 
JJ.) Risal Singh v. Hira. I.L.R. (1940) All. 
117=188 I.C. 74=1940 A W.R. (H C.) 12=1940 


— w r v i i/r , —— * -- w • - ■ —— ■ - -* * •-• \-—•/- 

fits — Prior decision of Civil Court — Reference to R.D 11 = 1940 A L.J. 24=A.I.R. 1940 All. 197. 
r -*—-S. 271 (1) (a)— Scope—Suit under S. 44— 


W * 

Civil Court — Necessity. 

In a suit for profits though there is a dispute as 
to the exact shares of the parties, it is unneces¬ 
sary to refer the case to a Civil Court, where the 
parties have already resorted to it and the deci¬ 
sion of that Court was before the Revenue Court 
on a prior occasion in connection with a previous 
profits case. The decision in the earlier profits 
case will operate as res judicata, at least as 
regards the shares of parties. (Darling, S.M. and 
Bomford, J.M.) Shiva Bans Pandey v. R atman 

< Su PP ) 84=1938 A.W.R. 
(B.R.) 300=1938 R.D. 441. 

_ S. 271 — Jurisdiction—Civil and Revenue 
Courts—Dispute as to whether defendant is a. 
mortgagee of sir or not. 

Where there is a dispute as to whether a defen- 
dant is a mortgagee of sir or not, it is for the 
Cm! Courts to decide that question. (Darling, S. 
M. and Bomford, J.M.) Ramakant Singh v. 

1938 R D H0 SlNCH 1938 A W R - (B.R.) 334= 


• ,. S ; 2 l l jT?. C0 P e ~T D l s Pute 05 to proprietary 
ri< 7 M Jurisdiction of Revenue Court—Decision 
by Revenue Court-Finality of. 

Under S. 271, Agra Tenancy Act, read with the 
Explanation ( 1 ) if there is a real and bona fide 


- - - X r X - / -- - / - ~ —- - 

Defendant setting up mortgage right—Mortgage 
not denied—Question of proprietary right, if 
raised—Jurisdiction of Revenue Court. 

Where in suit under S. 44, the defendant pleads 
that he is a mortgagee and the mortgage is not 
denied, it is not open to the defendant to contend 
that the defence raises a question of proprietary 
right, so as to necessitate the sending of an issue 
to the Civil Court for decision. And when the 
point is raised for the first time in second appeal 
before the Board of Revenue it is without force. 
The question whether the defendant is a mort¬ 
gagee of the plaintiff is one of fact, as also his 
status, and is a point for the Revenue Courts to 
decide. (Bomford, J.M.) Sachitananp Pandey 
v. Shiva Saran Rai. 1938 R.D. 125=1938 
A.W.R. (B.R.) 70. 

7 -S 271(4)— Decree after Civil Court's find- 

in g — Appeal—Fo rum. 

Where on a question of proprietary right being 
raised by the defendant the matter is referred to 
a Civil Court and on receipt of its finding an 
, Assistant Collector passes a decree, it becomes 
j appealable to the Civil Court (ie.) District Judge, 
: if a question of proprietary right is in issue in 
appeal also. (Iqbal Ahmad and Bajpai, JJ.) 


« . wtu wjuri ior decision and the 

Revenue Court should not decide the same. The 
Revenue Court has only power to decide the whole 
suit where it is clear that the question of proprie- 

ia £ a ^ rea( ^y been decided by a compe¬ 
tent Court. .But where there is a real doubt about 
the matter, it is the duty of the Revenue Court to 
send an issue on the point to the Civil Court for a 

tari 9 i? n ii* an u dec,des a question of proprie- 

U wifir hen J- ° Ught n ? 1 to do so * its decision 
is without jurisdiction and the decree is a nullity 

tThlr? n0t M final decision between the partied, 
which would prevent either of them from raising 


L J =19 9 3 7 7 9-19 3 7 302 T^ 3 l A £R. 6M=19371 
Ail'48? 79-1937 AWR - 539=A.I.R. 1937 

t=£ -sfess js 

Q.. D.—14 


---- J * - - - ^ 1 v * a * A . * ✓ I • 

S. 271 (4)-— Scope — Suit under S. 44— Dis¬ 
pute as to proprietary right—Reference to Civil 
Court Compromise and decision accordingly — 
Subsequent finding by Revenue Court that com¬ 
promise invalid oiving to incompetency of parties 
—Appeal — Forum—District Judge or Commis¬ 
sioner. 

In a suit for ejectment under S. 44 of the Agra 
Tenancy Act, an issue relating to proprietary 
rights in the land in suit was referred to the Civil 
Court and in the Civil Court there was a compro¬ 
mise between the parties as to that issue. When 
the case came back to the Revenue Court it was 
found that the parties who effected the com- 

? romise were not competent to do so and there- 
ore the compromise was invalid. 

Held, that the dispute regarding proprietary 
right was still in issue, and an appeal from the 
decree in the suit therefore lay to the District 
Judge under S. 271 (4) of the Act and not to the 
Commissioner. (Drake Brockman, S M. and 
Knox , J.M.) Parmanand Lal v. Achhaibar 
Pande. 1936 R.D. 231. 
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—--Ss. 271 and 242 (3)— Claim of proprietary 

right—Procedure to be followed—Decision of 
issue by Assistant Collector — Appeal — Forum. 

Where the written statement raises a clear 
claim of proprietary right, under S. 271 of the 
Agra Tenancy Act, the Assistant Collector ought 
to frame an issue and send it for decision to the 
Civil Court. If instead of that he decides the 
issue himself, an appeal against his decision lies 
to the District Judge only under S. 242 (3), as the 
question of proprietary right is still in issue in 
the appeal. Where the appeal is preferred to the 
Commissioner, he has no jurisdiction to hear it, 
and he has only to return it for presentation to 
the proper Court. ( Bomford , S.M. and Mehta, 
J.M.) Ram Gopal v. Babu Ram. 1939 R.D. 128. 

-S. 273— Appeal—Decision by Revenue 

Court on issue referred by Civil Court—Order 
reviewing decision—Appeals from first decision 
and front that passed on review — Competency. 

Where an issue is framed by the Civil Court 
and referred to the Revenue Court under S. 273 
of the Agra Tenancy Act as to whether the rela¬ 
tionship of landlord and tenant exists between the 
parties and decided by the Revenue Court, no 
appeal lies from the decision of the Revenue 
Court or against an order passed on an applica¬ 
tion for review of such decision altering or sett¬ 
ing aside the previous finding on the issue referr¬ 
ed. The only remedy open to the aggrieved party 
is to prefer an appeal from the final decree pass¬ 
ed by the Civil Court. and therein challenge the 
finding of the Revenue Court. ( Sulatman , C.J. 
and Dennet, J.) Iokhai v. Tawahir Lal. I.L.R. 
(1937) All. 699=1937 A.W.R. 471 = 1937 R.D. 
271 = 1937 A.L.J. 521=170 IC. 17=10 R.A. 103 
=1937 A.L.R. 649=A.I.R. 1937 All. 500. 

-Ss. 273 and 268— Suit instituted in Court 

of Munsiff having jurisdiction—Reference by him 
to Revenue Court—Objection in appeal to such 
reference — Maintainability. 

Where a suit is instituted in the Court of a 
Munsiff having jurisdiction and theMunsif makes 
a reference under S. 2'3 of the Agra Tenancy 
Act to the Revenue Court, and the District Judge, 
on appeal, has the case fully before him, no 
objection on the ground that the Munsif has com¬ 
mitted an error of procedure in making the 
reference can, on the analogy of S. 268, be main¬ 
tained by the appellate Court. ( Sulaiman, C.J. 
and Bennet, J.) Nandan Singh v. Phunesh 
Singh. 167 I.C 397=9 R.A. 528=1936 R.D. 
543=1937 A.L.R. 188=1936 A.W.R. 1085=1937 
A.L.J. 46=A.I.R. 1937 All. 105. 

-S. 273 (1)—“ Agricultural holding"—Land 

taken for growing vegetables. 

Agriculture in the broad sense includes the 
growing of vegetables. Land taken for the 
•cultivation of vegetables is, therefore, agricul¬ 
tural holding within the meaning of S. 273 (1) of 
the Agra Tenancy Act. (Sulaiman, C.J. and 
Bennet, DNandan v. Punesh Singh. 167 I.C. 
397=9 R.A. 528=1936 R.D 543=1937 A.L.R. 
188=1936 A.W.R. 1085=1937 A.L.J. 46=A.I.R. 
1937 All. 105. 

—--Sch. II, List I—Revenue Court decree— 

Execution — Procedure — Revenue Manual — 
Applicability—C. P. Code, Ss. 68 to 72 and O. 21. 
See C.P. Code, Ss. 68, 69, 70, 71 and 72. 1936 R. 
D. 197. 
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-—Sch. II, No. 10— Scope — Set-off effected by 

parties on agreement—Recognition by Court — If 
barred. 

What Sch. II, No. 10 of the Agra Tenancy Act 
forbids, is a set-off by the Court. The Court is 
not prohibited from giving effect to a set-off 
already agreed on by the parties. There is a clear 
distinction between a case in which a Court is 
called upon to allow a set-off and one in which it 
is merely asked to recognise a set-off already 
made by the parties themselves. The latter is not 
prohibited by No. 10 of Sch. II of the Act; 
( Niamatullah , J.) Nitanand v. Roop Narain. 
169 I.C 15=9 R.A. 723=1937 A.L.R. 487=1937 
A.L.J. 183=1937 A.W.R. 168=1937 R.D. 129= 
A.I.R. 1937 All. 320. 

-Sch. II, Serial No. 10— Scope—Suit under 

S. 222 for recovery of defendant's share of 
revenue paid by plaintiff—Plea that plaintiff paid 
same out of funds due to defendant in his hands 
out of collections — Plaintiff's father as lambardar 
and not accounted for—If open—Duty of plaintiff 
to account and prove that payment was out of his 
own pocket. 

In a suit under S. 222, Agra Tenancy Act, for 
recovery of the defendant’s share of the revenue 
paid by the plaintiff, the defendant pleaded that 
the plaintiff’s father who was the lambardar at 
the time of the alleged payment did not make the 
collections diligently on behalf of all the co-shar¬ 
ers as he ought to, and in consequence of his 
negligence arrears were not collected, and the 
plaintiff as representing his father was liable to 
pay the defendant the latter’s share of the profits 
at the time his father was lambardar. The plain¬ 
tiff was never the lambardar, and after the death 
of his father, which occurred in the year in which 
he paid the revenue, and before a new lambardar 
was appointed every co-sharer collected for him¬ 
self. 

Held, that the defendant’s plea was in substance 
a plea of set off which could not be entertained in 
view of serial No. 10 of schedule to the Agra 
Tenancy Act, and that the defendant should, if he 
wanted to raise the question, should do so by a 
separate suit; (2) that the plaintiff, having paid 
revenue to Government, was entitled to call upon 
the defendant to contribute his share of the 
revenue; and (3) that the plaintiff was not to 
establish that the payment had been made out of 
his pocket and not out of the funds of the defen¬ 
dants in his hands before he could get a decree. 
(Niamatullah and Allsop, //.) Sri Ram v Jai 
Kishan Lal. I.L.R. (1938) All. 79=1938 R.D. 
66=1938 A.L.R. 57=172 I.C. 964=10 R.A. 448 

1937 A W.R. 1075=1937 A.L.J. 1237=A.I.R. 

1938 All. 37. 

-Sch. II, Serial No. 10 —Suit for arrears of 

rent—Plea of discharge of liability by agreement 
—If open. 

In a suit for arrears of revenue, there is noth¬ 
ing to prevent a defendant in the Revenue Court 
from pleading that the liability incurred by him 
has been legally discharged by a prior agreement 
with the plaintiff under which the amount due as 
revenue had been set-off against a nrior debt. It 
is not a ‘set-off’ as is contemplated by O. 8, R. 6. 
C. P. Code. ( Allsop , J.) Ramanuj Das v Ram 
Samukh Das. 1940 A.W.R. (H.C.) 285=1940 
R.D. 185=1940 A.L.J. 372. 
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AGRA TENANCY ACT (1926), Sch. IV. 

-Sch. IV, Group A —Suits under—Appeal to 

District Judge—When lies. 

It is not in every suit in Group A 01 Sen. 1V ot 
the Agra Tenancy Act that an appeal lies to the 
District Judge. No appeal lies when the value of 
the subject-matter of the suit is below Rs. 20'\ 

(i Drake Brockman, S. M. and Knox, J.M.) Imam 
Baksh v. Laiq-un-Nissa. 1936 R.D. 45. 

- Sch. IV, Group A —Suit under S. 271— 

Appeal to District Judge—When lies. See Agra 
Tenancy Act. S. 227. 1936 R.D. 49. 

-Sch. IV, Group B, Serial No. 2 —Starting 

point — Suit under S. 44— Date of unauthorised 
occupation within 12 years—Onus of proof as to. 

A suit under S. 44 of the Agra Tenancy Act is 
governed for purposes of limitation by Serial 
No. 2 of Group B of Sch. IV of the Act and 
the period of 12 years must be computed from 
the date when the landlord first knew of the un¬ 
authorised occupation of the land by the defen¬ 
dant; the plaintiff must prove that he obtained 
such knowledge within 12 years of the suit. 

(Niamatullah , /.) Hamiduddin v. Akbar Hus¬ 
ain. 169 I.C. 628=10 R.A. 43=1937 A D R. 568 
(1)=1937 A.L.J. 413=1937 A.W.R. 337=A.I.R. 
1937 All. 372. 

- —Sch. IV, Group B, Serial No. 12 —Appli¬ 
cability—Wrongful dispossession—When com¬ 
mences. See Agra Tenancy Act, Ss. 99 and 123. 

1937 R.D. 507. 

-Sch. IV. Group F, Serial No. 3 or 5— 

Applicability — Decree — Nature — Test. 

In order to determine whether a decree falls 
under Serial No. 3 or 5 of group F of the Sch. IV 
of the Tenancy Act, the only question for consi¬ 
deration is the nature of the decree. If not only 
costs are included in the decree but an order for 
abatement, ejectment or some other matter, then 
the costs are only subsidiary and the decree is not 
a money decree. If however the decree gives no 
relief whatever apart from costs then it is a 
money decree. ( Harper , J.M.) Uma Shanker 
v. Siddheshwar Prasad. 1940 R.D. 133=1940 
A.W.R. (B.R.) 51 (2). 

———Sch. ,IV, Group F. Serial Nos. 3 and 5— 
Suit for abatement of rent remanded by Board to 
Assistant Collector—Suit compromised before 
him and rent abated—Application for realisation 
of costs awarded to Zanwxdar in Court of Com¬ 
missioner and Board — Limitation. 

Where a suit for abatement of rent was re¬ 
manded by the Board back to the Court of the 
Assistant Collector before whom the suit was 
compromised and rent was abated, an application 
by the defendant zamindar for the realisation of 
costs awarded to him in the Court of the Com¬ 
missioner and the Board falls under Serial No. 5 
and not Serial No. 3 of Group F of Sch. IV of 
the Tenancy Act. The limitation is only one 
year. (Darling, S.M.) Khalil Ahmad v. Daltua. 
1937 R.D. 448. 

--Sch. IV, Group F, Serial No. 5 —Wrongful 

ejectment of tenants in proceedings under S. 79— 
Subsequent cancellation of on review—Order can- 
xelling ejectment —If decree. ' 

In a case tenants were ejected in proceedings 
under S. 79 of the Tenancy Act for failing to 
meet a decree for arrears of rent. On review the 
order of ejectment was cancelled in execution 
P r oceedings, as it was found that the decretal 
*um had been paid in full, ana the order of eject- 


AJMER COURTS REGN. (1877), S. 15. 

ment had been wrongly passed. The tenants 
applied for delivery of possession more than a 

year after this order. 

Held, the order cancelling the order of eject¬ 
ment is not a decree and does not fall under 
Sch. IV, Group F, Serial No. 5 of the Agra Ten¬ 
ancy Act. The only section under which the eject¬ 
ed tenants could be put back in possession of their 
holding is S- 144 of the C. P. C ode. The limita¬ 
tion for recovery of possession is three years 
under Art. 181, Limitation Act. (Darling. S.M. 
and Bomford, J.M.) Hoti v. Gangadhar. 1937 

R. D. 509. 

AGRA ZAMINDARS’ ASSOCIATION 
RULES AND REGULATIONS, R. 5 CD- 

Right to membership of Association— Qualifica¬ 
tion—Representative of family paying land 
revenue amounting to Rs. 1,500 —If qualified— 
If elector for landholder’s constituency—Electo¬ 
ral Rules, R. 11 . See U. P. Electoral Rules, 
Sch. II, R. 11. 1937 A.L.J. 135 (F.B.) 
AGRICULTURISTS’ LOANS ACT CXII OF 
1884), S. 4—Applicability—Loan for weeding 
land and making pavement—If one under Act. 
See Land Improvement Loans Act, S. 4. 41 
Bom. L.R. 257. 

-S. 4 and Land Improvements Loans Act. 

S. 4—Relative scope and operation of. See Land 
Improvements Loans Act, S. 4. (1939) 2 M.L.J. 
23. 

AJMER COURTS REGULATION (I OF 
1877), Ss. 14, 15 and 17 —Appeal against order of 
abatement by first appellate Court—If competent. 

An appeal against an order of the first appel¬ 
late Court that an appeal had abated, is not com¬ 
petent under any of the Ss. 14, 15 or 17 of the 
Ajmer Courts Regulation. (Weston.) Mangi 
Lal v. Gopi Nath. 1937 A.M.L.J. 107. 

-S. 15— Decree modified by lozver appellate 

Court in favour of appellant—Actual point decid¬ 
ed against—Right of second appeal. 

Where the lower appellate Court modifies the 
decree of the trial Court in favour of a party, but 
the point raised in second appeal is actually decid¬ 
ed against him, a second appeal by him is not 
barred under the 4jmer Courts Regulation. 
(Norman, I.C.S.) Durgah Khvvaja Sahib v. 
I Girdhari. 1936 A.M.L.J. 108. 

-—S. 15 —Second appeal — Maintainability — 

Grounds—Order by appellate Court that appeal 
abated—Second appeal — Revision. 

Under Regulation I of 1877 a second appeal 
lies only when the decision of the original Court 
has been modified or reversed in first appeal, and 
not otherwise. When the appellate Court has 
passed an order that the appeal has abated on the 
ground that the legal representatives of a deceas¬ 
ed appellant have not been brought on the record 
within the time limited, no second appeal lies. 
The case is also not one in which a reference can 
lie under S. 17, for a reference under the Regula¬ 
tion is restricted to points of law upon which 
the first appellate Court has upheld the trial 
Court’s decision. Further a right of reference 
under certain circumstances would not oust the 
; revisional jurisdiction of the Judicial Commis¬ 
sioner when those circumstances do not exist. 
The case can therefore be considered as a 
revision application and dealt with on that 
footing. (Weston, I.C.S.) Abdul Aziz z/. Amir 
All 1935 A.M.L.J. 102. 
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- S. 17 —Reference—Competency—Order 

declaring appeal has abated — Reference — If can 
be made—Revision—Competency. See Ajmer 
Courts Regulation, S. 15. 1935 A.M L.J. 102. 

-(IX OF 1926)— Applicability—Execution 

proceeding continuing from before the coming 
into force of Regulation of \926—Reference to 
High Court under old Regulation—Objections 
causing the reference filed after nezv Regulation — 
Reference, if competent. 

An execution proceeding had been continuing 
from before the coming into of the Ajmer 
Courts Regulation of 1926. A reference was 
made to the High Court under Ss. 17 and 18 of 
the old Regulation I of 1877 in connection with 
certain objections which were filed after the new 
Regulation of 1926 came into force. A point was 
raised that the reference was incompetent as the 
case was governed not by the old Regulation but 
by the new Regulation under which no reference 
could be made to the High Court. 

Held, that the reference should be heard be¬ 
cause of an order of the High Court passed on a 
previous reference arising out of some execution 
proceedings between the same parties that a 
reference was competent. ( Sulaiman, C.J., 
Rachhpal Singh and Allsop, J J .) Ale Rasul?/. 
Balkishen.167 I.C. 21=9 R.A. 506=1937 A.L J 
204=1937 A.W.R. 70=1937 A.L.R. 162=A I R 
,1937 All. 144 (F.B.). 

-(as amended in 1932), S. 21— Scope- 

Agent empowered by jagirdar—If a recognized 
agent under O. 3, Rr. 1 and 2 to C. P. Code. 

According to S 21 of the Ajmer Courts Regula¬ 
tion as amended in 1932 in addilions to the per¬ 
sons mentioned in O. 3. R. 2, C. P. Code, a person 
specially empowered to act as his agent by a 
jagirdar to whom a sanad has been granted, 
shall be deemed to be a recognized agent for the 
purposes of O. 3, Rr. 1 and 2, C. P. Code. 
{Davies.) Durgah Khawaja Sahib v. Jatan 
Lal. 1940 A.M.L.J. 5. 

-S. 24 — Exemption under—If extends to 

benefits arising from land. 

The exemption from attachment and sale given 
by S. 24 of the Ajmer Courts Regulation is con¬ 
fined to land and does not include benefits arising 
from land. {Weston.) Man Mal v. Kanwari 
Lal. 1937 A.M.L.J. 89. 

-- S. 24 —Lands exempted under—Receiver in 

respect of—If can be appointed. See CivrL Pro¬ 
cedure Code, S. 51. 1937 A.M.L.J. 89. 

AJMER FOREST REGULATION (VI OF 
1874), S. 2 —Forest officer—Forest guard, if a 
forest officer. 

A forest guard since he is not appointed by the 
Chief Commissioner is not a forest officer. (D R 
Norman.) Jas Raj v. Emperor. 

on O I , 1939 A.M.L.J. 90. 

- V—Bye-laws under—Bye law V — Zamin- 

dar —Meaning of. 

The persons termed 'zamindars' in the bye¬ 
laws framed under S. 9 of the Ajmer Forest 
Regulation, are a clearly defined group and their 
common feature is not that they own land out¬ 
side the forest, but that they once owned the land 
which has been declared to be forest and who 
arc '■ntitlcd to get a share of forest profits. 
iy- R- Norman.) Jas Raj v. Emperor. 1939 
A.M.L.J. 90. 


AJMER LAND & REV. REGN. (1877), S. 67. 

AJMER GOVERNMENT WARDS REGU¬ 
LATION (I OF 1888), S. 17— Sanction for sale 
—If refers only to private sale. 

S. 17 of the Ajmer Government Wards Regu¬ 
lation which requires the sanction of the Chief 
Commissioner to the sale of property by the 
Court of Wards obviously refers to a private 
sale. (D. R. Norman.) Beni Prasad v. Sarfraz 
Ali. 1939 A.M.L.J. 85. 

—- S. 21— Suit for Hasil Nature of — Permis¬ 

sion from Court of Wards — Necessity. 

Suit for Hasil is a suit for rent and as such 
sanction of the Court of the Wards is not neces¬ 
sary. Rent is not confined to an obligation aris¬ 
ing out of express contract. Hasil is not a share 
of the land revenue assigned to the Istimarardan 
The term ‘Land revenue’ applies only to Govern¬ 
ment dues. (D. R. Norman.) Bahadur v. Abdu£ 
Rahman Khan. 1937 A.M.L.J. 62. 

-S. 22 —Scope and applicability—Mortgage 

prior to estate coming under Court of Wards. 

S. 22 of Ajmer Government Wards Regulation 
lays down that a Government Ward is incompe¬ 
tent to charge his property, but where the mort¬ 
gage was in point of time, executed prior to the 
estate of the Ward coming under the Court of 
Wards, the section has no application. ( D. R. 
Norman.) Beni Prasad v. Sarfraz Ali. 1939 
A.M.L.J. 85. 

AJMER LAND AND REVENUE REGU¬ 
LATION (II OF 1877). S. 9-Scope—Sub¬ 
division of oivnership—If prohibited. 

The prohibition contained in S. 9 of the Regu¬ 
lation is only as regards the division of liability 
to pay land revenue beyond a defined minimum 
share ; it does not prohibit the sub-division of 
ownership beyond that minimum. (Norman.) 
Birdhi v. Surajmal. 1936 A.M.L.J. 23. 

-Ss. 65 (3) and 68 —Settlement record — 

Entry as to party holding share in each unit—If 
evidence of non-division of shares. 

A statement in the settlement records that 
each of the parlies holds a share in each unit is 
no evidence that the shares are not divided and 
separately owned, as opposed to a tenancy in 
common. (Norman.) Birdi v. Surajmal. 1936 
A.M.L.J. 23. ’ ’ 

-Ss. 67 and 69 —Entry in settlement record 

—Value of—Suit for declaration of title—Cause 
of action. 

There is nothing in any of the laws applicable 
to Ajmer-Merwara, to warrant the statement that 
an entry in the settlement record either creates 
or takes away any right or title. An entry is only 
a piece of evidence to which a presumption of 
correctness attaches, and this presumption is 
rebuttable. A right to sue for declaration of title 
will arise onlywhen there is any invasion of title. 
The mere fact that a settlement entry is adverse 
to title, will not debar a person for all time from 
seeking for a declaration of his title. (Weston.) 
Abdul Hakim Khan v. Mathura. 1938 -A.M. 
L.J. 33. 

-Ss. 67 and 69— Revenue records — Entry in 

—Presumption of correctness—Earlier and later 
entry. 

Although the presumption of correctness 
would attach to the later entry rather than to 
the earlier one. yet when the earlier entries are 
supported by substantial evidence while the later 
entry is supported by none, that presumption of 
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correctness is thereby sufficiently rebutted. 
(Weston.) Abdul Hakim Khanv. Mathura. 
1938 A.M.L.J. 33. 

- Ss. 68, 69 and 70 — Effect on Patwari Cess 

Regulation—Extent of repeal—Repeal of Pat¬ 
wari’s Cess Regulation — Effect. 

Ss. 68, 69, paras 2 and 70 of the Ajmer Land 
and Revenue Regulation were repealed by S. 6 of 
the Ajmer Patwaris Cess Regulation as regards 
those estates which are mentioned in the schedule 
to the latter Regulation. But they are still in 
force as regards other estates; and though the 
Patwari’s Cess Regulation itself has since been 
repealed, that cannot revive any law repealed by 
it. (D. R. Norman .) Shamlat Committee v. 
Bhacwan Singh. 1937 A.M.L.J. 1 

-S. 69 — Mutation—Grounds for—Punjab 

Land Revenue Act, Ss. 34 to 37—Effect of. 

S. 69 of the Ajmer Land and Revenue Regula¬ 
tion only authorises mutations on account of 
something which happens after the settlement. 
The application of Ss. 34 to 37 of the Punjab 
Land Revenue Act to Ajmer has not changed 
the law in this respect. These sections give no 
power to amend a settlement record except on 
acccunt of something occurring subsequently. 
(D. R. Norman.) Shamlat Commttee v Bhag- 
wan Singh. 1937 A.M.L.J. 1. 

-S. 69 (2)—Applicability—Muafi estate— 

Punjab Land Revenue Act, S. 37—Scope and 
effect of. See Ajmer Patwari’s Cess Regula¬ 
tion, S. 3. 1937 A.M.L.J. 1. 

-S. 119 — Bar of civil suit — Scope and extent 
of—Recovery of hasil—Suit on title, if barred. 

Though there may be a prayer for declaration 
of the plaintiff's right as tnuafidar, if the suit is 

really one for recovery of hasil, it is not barred 

by S. 119 of the Land and Revenue Regulation. 
No provisions exist in the Regulation for re¬ 
covery of hasil through revenue officers. The 
Regulation does not bar suits on title unless a 
copy of the settlement record in the name of the 
plaintiff is produced with the plaint. {Weston.) 
Umrao Mal v. Gopi Nath. 1938 A.M.L.J. 63. 

--S. 119 (b)— Bar of civil suit — Scope and 

limit of the rule as to. 

The restriction on the jurisdiction of Civil 
Courts created by S. 119 of the Land and Re¬ 
venue Regulation should be construed strictly. 
It was intended merely to prevent interference 
through the medium of Civil Courts with final 
decisions taken by revenue officers. A suit to 
obtain a declaration which may be used as evi¬ 
dence before a revenue officer and a suit to obtain 
an order directly within the province of the re¬ 
venue officer are quite different. Clearly a civil 
suit to eject a tenant at will or a suit to restrain 
ejectment by injunction is barred by S. 119. But 
a decree of declaration is not an executable 
decree and it may not be binding on the revenue 
officials. S. 119 cannot be held to be a bar to such 
a decree being given. (Weston.) Abdul Hakim 
Khan v. Mathura. 1938 A M.L.J. 33 
AJMER LAND AND REVENUE RULES 
• R 1® ( c )— Applicability — Chahi land — 
Well-water not used in Particular year—If makes 
land won-chahi. 

Chahi land, that is land irrigated by a well, 
does not cease to be chahi because it is not 
necessary in any particular year to use the well- 
*ater. R. 18 (r) of the Ajmer L'and and Revenue 
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Rules would only apply when the character 
of the land has been permanently changed. (Nor¬ 
man, I.C.S ) Gipdhari v. Durgah Khawata 
Sahib. 1936 A.M.L.J. 128. 

AJMER LAWS REGULATION (III OF 
1877), S. 8— Right to pre-empt all the properties 
sold — Pre-emptor if can pick and choose only one. 

Where a pre-emptor had a right of pre-emp¬ 
tion in more than one of several properties 
sold, he cannot pick and choose and claim to pre¬ 
empt only one of them. (D R. Norman .'i Ghu- 
lam Chisty v. Fateh Mohammed. 1939 A.M. 
L.J. 77. 

--S. 33— Construction-—“Which may be dec¬ 
reed in the suit”—Effect of — Interest—Award of 
— Limits. 

The words “which may be decreed in any suit”, 
in S. 33 of the Ajmer Laws Regulation, which 
contains the rule of damdupat in the province, 
limit the meaning of the words “principal sum” 
to the principal claimed in the suit and not the 
amount originally advanced when part of it has 
been repaid before suit. (D. R Norman.) 
Ridha Karan v. Jiwan. 1937 A M L.J. 26. 

S. 33— Interest — Decree for — Limits. 

S. 33 of the Ajmer Laws Regulation lays 
down that interest which may be decreed by a 
Civil Court may not exceed the amount of the 
principal sum of money received by the defen- 
dants. In this particular case an account was 
directed to be taken of sums of money and the 
value of the goods and so forth actually ad¬ 
vanced, and it was ordered that in the matter of 
interest an equivalent sum to this sum and no 

more should be added and decreed. (Davies.) 
Mehta Sukat Singh v. Amar Singh. 1939 A. 
lol. 

AJMER MUNICIPAL REGULATION (VI 

OF .1925)— Rules—Lease of Nasul land within 
municipality—Sanction of Chief Commissioner— 
Necessity. 

Under the rules framed under the Ajmer 
Municipal Regulation for the sale and lease of 
Nazul land within municipal limits, sanction of 
the Chief Commissioner is required only to 
leases for more than a year. The rules have no 
restrospective application and cannot invalidate 

rl S ,V?!'* n u d bef ° re th< l rU,cs - (D. R. Norman.) 

& 1M7AM.L.J. i2 UN,C '“ AL C omm™ E , 

Rent for lands owned by the Municipality is 
not money payable under a Regulation or Bye¬ 
law, and is not covered by the expression “other 
moneys payable”, in S. ?34 of the Ajmer Re¬ 
gulation. Such rent cannot therefore be re¬ 
covered by summary process under S. 234 (Nor- 

Tel AJMER * VAKIL 

MunJpaVconiiulr^ 3 ° f rent ~ Po ^r of 

S. 245 (e) (i) of the Ajmer Municipal Regula¬ 
tion does not authorize the fixing of rent. (Nor- 

&co. SSxjT™' AJMER Vakil 

patwari cess regulation 

(1877), S. 3— Applicability to muafi estate — Pun¬ 
jab Land Revenue Act, S. 37- Applicability—,Land 
and Revenue Regulation, S. 69 (2) - Effect of 
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A muafi estate is one to which the Patwari Cess 
Regulation applies. S. 69 (2) of the Land and 
Revenue Regulation does not apply to such an 
estate. Whether S. 69 (i) of the latter Regula¬ 
tion is or is not law in Ajmer, S 37 of the 
Punjab Land Revenne Act, which was applied to 
Ajmer in 1895 is law in Ajmer, and as that is 
later than the Land Revenue Regulation, S. 69 
(2) of the latter cannot limit any powers con¬ 
tained in S. 37 of the Punjab Land Revenue Act 
as applied to Ajmer. (D, R. Norman.) Sham- 
lat Committee?. Bhagwan mngh. 1937 A.M. 
L.J. 1. 

-S. 6—Effect on Land Revenue Regulation. 

See Ajmer Land and Revenue Regulation, 
Ss. 68, 69 and 70. 1937 A M.L.J. 1. 

AJMER RURAL BOARDS REGULATION 
(VI OF 1886), S. 2— Right of landholder or 
jagirdar to levy local right jrom tenants. 

Regulation VI of 1886 only provides for the 
levy of local rate by Government from all land¬ 
holders, but it does not provide for the levy of 
local rates by a landholder or jagirdar from his 
tenants. ( Norman , I.C.S.) Durgah Khwaja 
Sahib v. Girdhari. 1936 A.M.L.J 108. 

ALLAHABAD GENERAL RULES (CIVIL), 
Chap. 21, R. 1 — Fees to legal practitioner—Inclu¬ 
sion in decree—Duty of Judge to he satisfied as 
to its payment. r 

The Judge has to satisfy himself that the fee 
of the legal practitioner has been paid before 
the amount is included in the decree. He may 
of course accept a certificate given by the legal 
practitioner if it is unrebutted, or in any ca e if 
he believes it in preference to any other evidence 
which may be belore him. ( Allsop , /.) Sarju- 
ram Sahu v. Mt Dularna Bibi 162 I.C. 53 
(1)=8 R.A. 824 = 1936 A.W.R. 384=1936 A.L 
J. 507=A.I.R. 1936 All. 652. 

ALLAHABAD HIGH COURT RULES, 
Chap. 1, R. 1 (4)— Application under S. 5, Limita¬ 
tion Act—Power of Single Judge to hear—Appeal 
not cognizable by him. 

Even though the appeal under which an appli¬ 
cation under S. 5,Limitation Act, is made, cannot 
be heard by a srngle Judge, being valued at more 
than Rs. 1,000 but less than Rs 2.000 he can hear 
an application under S. 5, Limitation Act. 
made in that appeal if the applicant has not 
valued it at a sum exceeding P.s. 2.000. ( Niatna - 

tullah and Bajpai, JJ.) Durga v. Lakhpat Rai. 
160 I.C. 876=8 R A. 657 (2)=1936 A.W.R. 63= 
1936 A.L.J. 1 = A.I.R. 1936 All. 139. 

—-Chap. 1, R. 1 (4)— Application under S. 5 

of Limitation Act — Valuation—Duty of office. 

Chapter 1, R. 1 (4) requires at least by implica¬ 
tion that an application thereby contemplated 
should be specifically valued and such valuation 
should appear on the face of it. Where any 
application is found to be not valued the counsel 
should be called upon to state the valuation 
which will determine the jurisdiction of the 
Bench under that rule. The office are not justified 
in assuming that the value of an application 
under S. 5, Limitation Act, which is not specifi¬ 
cally valued, cannot exceed the value of appeal. 
(Niamatullah and Bajpai, JJ ) Durga v. Lakh¬ 
pat Rai. 160 I.C. 876=8 R A. 657 (2)=1936 A. 
W.R. 63=1936 A.L.J. 1=A,I.R. 1936 All. 139. 


DIGEST, 1936—1940 

ALLUVION AND DILUVION. 

ALLUVION AND DILUVION— Accretion — 
Lanka—Whether accretion—Gradual formation 
—Meaning of. 

It cannot be laid down invariably that a lanka 
is not an accretion at all because its formation 
has not to be proved to be gradual. The recog¬ 
nition of title by alluvial accretion is largely 
governed by the fact that this accretion is due to 
the normal action of physical forces ; the word 
“gradual”, in reference to the formation, with its 
qualifications, only defines a test relative to the 
conditions to which it is applied. ( Varada - 
cliariar and King, JJ.' Secretary of State v. 
Maharaja of Pithapur. 182 I.C. 682=12 R 
M. 121=1938 M.W.N. 301=47 L.W. 163=A.I. 
R. 1938 Mad. 470. 

-Accretion—Ownership of identifiable land 

—Determination—General rule as to—Custom— 
Onus. See Bengal Alluvion and Diluvion Re¬ 
gulation, Ss. 2 and 4 — Accretion. 1939 A.L.J. 
708. 

- Accretion in river-bed formed in one season 

—Accretion remaining unchanged — Accretion, if 
belongs to riparian owner. 

An.accretion formed in a river-bed in a single 
flood season and remaining unchanged there¬ 
after for 30 years cannot be held to belong to the 
riparian owner and is not a “gradual” accretion. 
(King. J.) Narayani v. Krishnan Nambiar. 
161 I.C. 111=8 R.M. 779=1936 M.W.N. 473= 
A.I.R. 1936 Mad. 128. 

-Apportionment of alluvial accretion— 

Several estates concerned—Principles and 
methods of apportionment. Sec Bengal Allu¬ 
vion and Diluvion Regulation (1825), S. 4 (5). 
I.L.R. (1938) 1 Cal. 361=66 C.L.J. 304. 

- Claim based on reformation and claim 

based on lateral accretion — Priority. 

Where there are two competing claims to land, 
one based on re-formation and the other upon 
lateral accretion, the former must prevail. 
(Varadachariar and King , JJ.) Secretary of 
State v. Maharaja of Pithapur. 182 I.C. 682 
=12 R.M. 121=47 L.W. 163=1938 M.W.N. 301 
=A.I.R. 1938 Mad 470. 

- Dhardura—What is meant by. 

The custom of Dhardura means that the main 
stream of the river would always remain the 
boundary between any two villages, irrespective 
of the fact that the change in the course of the 
river is gradual or sudden. The land which is 
thrown out by the change in the course of the 
river would by custom appertain to the village in 
proximity with which it comes out of the river. 

( Zia-ul-Hasan and Hamilton, JJ.) Pashpat 
Pratap Singh v. Udai Bhan Pratap Singh. 14 
Luck. 763=183 I.C. 808=1939 O.A. 674=1939 
O.L.R. 558=12 R.O. 62=1939 A.W.R. (C.C.) 153 
=1939 O.W.N. 809=A.I.R. 1939 Oudh 269. 

- Lanka in river—Lateral accretion or verti¬ 
cal accretion—Onus of proof—Circumstances to 
be considered. 

In the case of a lanka in a river, which at that 
point is both tidal and navigable, if the lanka 
presents every appearance of being a lateral 
accretion and not an island, the onus is on the 
Government to show that it once was an island. 
When there is no positive evidence to establish 
the continued existence of any stream along the 
bank of the river which has shrunk, and when it 
is obvious that the course of the deep channels in 
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ALLUVION AND DILUVION. I ' 

the river must be subject to frequent changes, the ■ 
lanka must be held to be a lateral and not a • 
vertical accretion. ( Varadachariar and King, JJ.) j 
Secretary of State v. Maharaja of Pithapur. 
182 I.C 682=12 R.M. 121=47 L.W. 163=1938 
M.W.N. 301=A.I.R. 1938 Mad. 470. 

. — River changing course—Lands gained by ' 

accretion — Division of—Rights of riparian pro- ^ 
prietors — Principles. 

The fundamental principle governing the ap¬ 
portion i ent of accreted lands among riparian ■ 
proprietors whose lands abut on the sea or river 
is that the division must be made fairly amongst 
them giving them each a share in the new fron¬ 
tage in proportion to the extent of their old 
frontages. The method that is to be adopted 
must lead to a fair and proportionate division of 
new river frontage, amongst the riparian owners. 
Perpendicular lines therefore dropped from the 
common boundary point of asli lands on the old 
river bank to the new river bank would secure 
this equitable distribution of the new river 
frontage amongst the riparian owners. If such 
method is adopted there may be little over¬ 
lappings or gaps triangular in shape according to 
the configuration of the new river bank, but these 
small triangular plots can be divided amongst the 
adjoining proprietors by the process of bisection. 

(R C . Milter, J.) Sahabaddin Sarkak v. Kapi- 
laddin Tapadar. 167 I.C. 130=9 R.C. 639= 
A.I.R. 1937 Cal. 18. 

- Submerged land — Re-formation after 

seventy years—Title of owner—Abandonment of 
right by owner—If can be presumed—Rule as to. 

No presumption of abandonment of title to 
submerged land can be drawn against an owner 
from lapse of time, although the interval may 
amount to about seventy years. The presumption 
must normally be the other way, because, in the 
nature of things, the owner of submerged 
land can exercise no acts of ownership 
over it during the period of its sub-mer- 

S ence. Further in the case of a river whose 
uctuations in course and tendency to throw up 
and wash away lankas is notorious, the mere ex¬ 
tension of the period of submersion to nearly 
seventy years is not enough to support a finding 
that the owner must be deemed to have aban¬ 
doned his riiht to the land. (F aradachariar and 
King, JJ.) Secretary of State v. Maharaja of 
Pithapur. 182 I.C. 682=12 R.M. 121=47 L.W. 
163=1938 M.W.N. 301=A.I.R. 1938 Mad. 470. 

- Submerged land — Re-formation—Title to — 

Proof—Identification — Proof required from 
claimant. 

All that is required to establish title by re for¬ 
mation to a lanka in a tidal and navieable river is 
identification of the site or part of the site of 
the lanka with the site of land which formerly 
belonged to the claimant and which was washed 
away by the river. The fact that between the 
submergence and the re-formation the land was 
wholly lost and absorbed and no part of its sur¬ 
face remained capable of identification in no way 
militates against the title based upon the re¬ 
formation. But a title founded on original 
ownership and identification of site must be con¬ 
fined prima facie to the re-formation on that site. 
Ck aradachariar and King, JJ.) Secretary of 
State v. Maharaja of Pithapur. 182 I.C. 682 


APPEAL—Appellate Court. 

=12 R.M. 121=47 L.W. 163=1938 M.W.N. 301 
=A.I.R. 1938 Mad. 470. 

AMENDMENT. See Practice — Pleadings. 

-Of decree. See C. P. Code, S. 152. 

-Of plaint. See C. P. Code, O. 6. 

-Of pleadings. See C. P. Code, O. 6, R. 17. 

ANIMALS FERAE NATURAE—Damage to 

crops by cattle—Liability of owner—Pica that he 
haa lost control over them—sustainability. See 
Tort—Vicarious liability. A.I.R. 1936 Nag. 272. 
ANNUITY—Annuity and maintenance—Dis¬ 
tinction. See Maintenance. A.I.R. 1936 Pat 
527. 

APPEAL. 

See also (1) C. P. Code, O. 41 and O. 43, R. 1 

(Appeals from Orders). 

(2) Practice—Appeals. 

(3) Privy Council Appeals. 

(4) Second Appeals. 

Alternative plea in. 

Appellate Court. 

Competency. 

Costs. 

Court-fee. 

Interference. 

Letters Patent Appeal. 

New point. 

Parties. 

Question of fact. 

Right of. 

Miscellaneous. 

Alternative plea in. 

- Alternative plea in—If open. 

Where in a case for damages for breach of 
contract a party claims damages on the basis of a 
re-sale and fails to prove it, he cannot in appeal 
set up an alternative claim for damages on the 
basis of a market price. ( Monroe , J.) Tikam 

?n H £ N » D o H £c C , HA r N V V A Kakhan Lal Din Dayal. 
40 P.L.R. 55=175 I.C. 90=10 R.L. 676=A I R 
1937 Lah. 842. 

Appellate Court. 

Duty of appellate Court—Objection going 
to root of case. * J 

An appellate Court is bound to take notice of 
an objection which goes to the root of the case 

^i^? h ^ n r°^? re o Sed by the a PPellant. (Mir 
Ahmad, AJ.C.) Biiundhelkhand Motor and 

Cycle Agency v. People s Bank of Northern 

Inma, Lm, Lahore. 162 I.C. 416=8 R Pesh 
197=A,I.R. 1936 Pesh. 97. * S 

——AppeUate Court—Finding of fact-Rever- 
sal by final Court of fact—Duty of such Court. 

*j na - Court of fact, especially when it reverses 
the decision of the Court of first instance should 
consider the entire evidence on the record and its 
judgment should indicate that its conclusion has 
been arrived at after a consideration of all the 
materials on record. (Tek Chand, J.) Lala 
. Ram v. Chhanga. 42 P.L.R. 275. 

1 ~ 'Appellate Court—Functions and duties of 

Court of first appeal—Necessity for determina- 
i txon of all questions of fact. 

It is the function and duty of a Court of first 
- appeal to determine all the questions of fact 
necessary for decision of the issues in the case. It 
I might think that on a particular issue the burden 
• of proof is on the plaintiff or on the defendant 
and its view on that may effect its finding. In 
r that case it would do well to say what view 
\ it would take of the disputed question of fact littiL. 
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APPEAL—Appellate Court. 


APPEAL—Competency. 


it placed the burden on the other party. It would 
then be possible for the Court of first appeal to 
avoid all the unnecessary harassment to the par¬ 
ties which is involved when in second appeal it is 
found that there is no ascertained set of facts to 
which the law can be applied. (Rowland, J.) Raj- 
pati Narayan Singh v. Kirit Narayan Singh. 
173 I.C 599=4 B.R. 299=10 R.P. 424=18 Pat. 
L.T. 806=1937 P.W.N. 578=A.I.R. 1938 Pat. 

71. 

- Duty of appellate Court in first appeal 

regarding matters of fact. 

The Legislature has thought fit to entrust to 
the first appellate Court the final decision of all 
matters of fact on which the disposal of the suit 
turns. Every officer in this position should 
realize that the confidence thus reposed in him 
implies a corresponding duty and trust, that he 
will to the best of his power weigh and balance 
the evidence, facts and considerations appearing 
on both sides. He should endeavour so to decide 
his cases that his judgment may carry a convic¬ 
tion, if not of its correctness, at least of a fair 
endeavour to place a correct valuation on the 
merits of the cases of both sides. He should 
never let it appear either to the public or to a 
superior Court that he has chosen to accept the 
evidence of one side or the other without due 
consideration of the salient facts established and 
contrary to the conclusion to which the outstand¬ 
ing facts point, arbitrarily or on patently inade- 
nuate grounds. (Rowland, J.) Bhacwan Singh 
v. UJagir Singh. A.I.R. 1940 Pat. 33. 

_ Appellate Courts — Power—Remand on 

issues not raised in pleadings — Competency. 

An appellate Court is competent to remand a 
suit for re-hearing on issues not raised in the 
pleadings, when such remand is on questions of 
jurisdiction which can be raised at any time. 
(Courtney-Terrell, C.J. and Madan, J.) Baraik 
Ram Gobind Singh v. Chowra Uraon. 16 Pat. 
632=1938 P.W N. 78=173 I.C. 644=4 B.R. 315 
=19 Pat.L.T. 259=10 R.P. 430=A.I.R. 1938 
Pat. 97. 

—- Appellate Court—Powers of—Addition of 

parties—Successful defendant—Right to impeach 
decree as wrong. 

A person who is impleaded as a defendant to a 
suit and is a party to a decree dismissing the suit 
that has been passed in the suit, has the right to 
show even as a respondent in the appeal from 
the decree, that the decree was wrongly passed 
even though the effect of setting aside the decree 
would be to re-open the suit as against him. The 
Court has wide powers to add a party to a suit 
or an appeal. (Mukerji and S.K. Ghose, JJ.) 
Debendra Marain Roy v. Jogf.ndra Narain Df.b 
167 I.C 615=9 R.C. 726=A I.R. 1936 Cal. 593. 

-Appellate Court—Powers of — Appeal 

against interlocutory order—Subsequent abate¬ 
ment of suit—Effect on appeal—Power of Court 
to deal with appeal See Practice — Appeal 14 
Mys.L.J. 108=41 Mys.H.C.R. 208. 

- 1 —Appellate Court—Powers of—Finding of 

fad—Presumption of correctness — Reversal- 
Burden of proof 

The reversal of the findings of fact of a trial 
Judge is well within the competence of an appel¬ 
late Court, hut the presumption is that the deci¬ 
sion of the trial Judge on the facts is right, and 
that presumption must be displaced by the appel¬ 


lant. (Sir Lancelot Sanderson.) James 
Augustus Williams v. P. P. Johnson. 1937 A. 
W.R. 1155=1937 A.L.J. 1027 (P.C.). 

; Appellate Court—Powers of—Findings of 
trial Court based on oral testimony—Reversal of 
—Duty to discuss and consider relevant evidence. 

When the appellate Court reverses the findings 
of the trial Court it must consider and discuss 
the relevant evidence in the trial Court where 
the conclusions of the trial Court mostly depend 
upon the oral testimony of witnesses.' (Nasim 
Ali, J.) Raghumani Roy v. Bibhuti Bhusan 
Roy. 162 I.C. 790=8 R.C. 655=64 C.L.J 65= 
A.I.R. 1936 Cal. 256. 

—- Appellate Court—Powers of interference — 

Discretion of trial Court. 

The discretion exercised by the trial Court, 
which is indubitably vested in it by law, may only 
be interfered with by appellate Court where such 
discretion is not exercised judicially or is 
exercised in an arbitrary manner. The mere 
fact that the appellate Court is inclined to 
exercise its discretion in favour of a party is no 
ground for interference. (Rupchand Bilaram 
and Haveliwala, A J.Cs.) Tejumal Bhawandas 
v. Murad. 30 S.L.R 242=165 I.C. 91=9 R S 
75=A.I.R. 1936 Sind 169. * ‘ 


Competency. 

- -Competency—Appeal from decree and 

application for review filed at same time — Appli¬ 
cation successful before appeal is heard—Appeal 
—If barred. 

Where an appeal from a decree and an applica¬ 
tion for review of the decree are filed at once 
and at the same time if the application for review 
! is successful before the appeal is heard and 
a second decree is passed in substitution of the 
first then the appeal must be directed against the 
second decree and not against the first. 34 All 
2"2\ A.I.R. 1931 Cal. 323 and A.I.R. 1929 Bom. 
183, Rcl. on. (Davis, C.J. and Mehta, A C J ) 
Lachmibai v. Doulatram Devidas. 29 SLR 
445=163 I.C. 30=8 R.S. 182=A.I R. 1936 Sin<i 


- —Competency—Court deciding suit under 

special procedure agreed on between the parties — 
Decree—If one passed with consent—Appeal— If 
lies—Right of parties to resile from — Estoppel. 

When a party invites the Court to adopt a 
special procedure which is not contemplated by 
the Code of Civil Procedure, he cannot after¬ 
wards turn round and say that the Court is to 
blame for adopting that procedure. In other 
words, the doctrine of estoppel would apply and 
prevent him from blowing hot and cold. The 
decree passed by the Court as a result of adopt¬ 
ing the special procedure with the acquiescence 
of the parties is in the nature of an arbiter’s 
award and must be deemed to be a decree passed 
with the consent of the parties, and no appeal 
lies from such a decree. (Pandrang Row, J .) 
Makudam Mahomed v. Mahomed Sheik Abdul 
K*” 1 *- 611=9 R.M. 148=44 L.W. 351 

^\ 93 ? 5L W N - 740 =A.I R. 1936 Mad. 856=71 
M.L.J. 281. 

-; Competency — Decree — Application for 

review --Rejection — Effect—If supersedes old 
decree j Correction of accidental slip on review 
application—If one passed under S. 152 or under 
O- 47 —Appeal from original decree — Maintain^' 
ability—Original decree t if superseded. 
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APPEAL—Competency. 

There are three stages in a review application. 
The first is the ex parte stage when the Court 
may either reject the application at once or may 
grant a rule calling on the other side to show 
cause why review should not be allowed. In the 


| APPEAL—Competency. 

- Competency—Order of remand tinder in¬ 
herent powers — If decree — Appealability. 

An order of remand under the inherent powers 
of the Court cannot be treated as a decree unless 
the order can be brought within the definition of 


second stage, the rule may either be admitted or ! ‘decree’ as given in the C. P. Code and no appeal 
rejected. If the rule is discharged, the case ends | lies from such order. ( Middleton, J.C. and 


rejected. - - . , . . 

then and there: if on the other hand the rule is 
made absolute then the third stage is reached. 
The case is then heard on the merits and may 
result in a repetition of the former decree or in 
some variation of it. In either case the whole 
matter having been reopened, there is a fresh 
decree. When the Court rejects a review appli¬ 
cation holding that there is no ground the order 


Almond, A.J.C.) Moti Khan v. Atam Chand. 
161 I.C. 716=8 R. Pesh. 182=A.I.R. 1936 Pesh. 
79. 

-Competency—Order under O. 34, R. 12, C. 

P. Code, on application by person not party to 
suit—“Decree.” See C. P. Code, S. 2 (2). 45 L. 

W. 646=A.I.R. 1937 Mad. 554. 

Competency—Partition suit—Order after 


is passed in the second stage and not in the third decree and before final decree-If 

stage. There is no fresh decree. The hearing of decree—Appealability. See C. P. Code, S. 96. 
the rule in the second stage may involve to some 1937 a.W.R. 692. 


extent an investigation into the merits, but that 
does not alter the character of the order made. 
When the rule is discharged in the second stage, 1 
there is no fresh decree superseding the original 
decree, the parties being relegated to and still 
resting on the old decree. In such a case an appeal 
from the original decree is not barred, but is 
maintainable ; and the appeal cannot be dismissed 
on the ground that the order dismissing the 
review application has the legal effect of vacating 
the decree from which the appeal is filed. Nor can 
the correcting of an error arising from an acci¬ 
dental slip bring into existence a fresh decree 
barring the right of appeal from the original 
decree. Such correction must in truth be deemed 
to be an order passed in exercise of the powers 
of amendment under S. 152, C. P. Code, though 
the Court may have passed the order on a review 
application, purporting to act under the review 
provisions of the Code. An amended decree 
must, in the contemplation of law, be taken as 
in force from the date of the original decree, as 
there is a well-founded distinction between a case 
of amendment and a case of novation or substi¬ 
tution. In the case of the amended decree, an 
appeal therefrom is perfectly competent. 
(Venkatasubba Rao and Abdnr Rahman, JJ.) 
Pakkiri Mahomed Kowther v. Swaminatha 
Mudaliar. 182 I.C. 251=12 R.M. 27^=1938 M. 
W.N. 250=47 L W 474=A.I.R. 1938 Mad. 573 
=(1938) 1 M L.J. 796. 

—Competency—-Finding — When open to 
appeal—Decree against personal property of late 
mahant of mutt— Finding that rents accrued due 
during his lifetime and collected since by his 
successor are personal property of late mahant— 
Appeal against—If competent See Religious 
Fndowment—Mutt. 71 M.L.J. 797. 


- Competency—Party taking benefit of decree 

—Right to appeal—Decree declaring election of 
defendant invalid—Nomination of defendant on 
footing of invalidity of defendant—Right of 
defendant to appeal against decree. 

The right of appeal is the creature of statute and 
is a very valuable right. It should not be ordinarilj' 
taken away unless a party has definitely by his 
conduct or act lost the right. The acceptance by a 
party of the benefit of a decree or order does 
not debar the party from appealing against such 
decree or order, unless the decree or order 
imposes a term or condition on the opposite party 
which is for the benefit of the appellant and 
unless the appellant accepts the benefit of the 
term or condition so imposed on his opponent. 
In any event there can be no scope foi a prelimi¬ 
nary objection to the competency of the appeal 
unless there is a benefit conferred on the appellant 
by the decree or order itself. In a suit for a 
declaration that the defendant has not been 
validly elected as a Municipal Commissioner, the 
lower Courts held the election invalid and grant¬ 
ed the declaration. The Local Government under 
its statutory powers of nomination appointed the 
defendant as a Commissioner to fill up the 
vacancy caused by the decree declaring the elec¬ 
tion invalid. The defendant accepted the appoint¬ 
ed but nevertheless appealed against the decree. 

Held, by the High Court, that the defendant by 
accepting the nomination did not lose his right of 
appeal, no benefit having been conferred on him 
by the decrees of the lower Courts, and that the 
appeal was therefore perfectly competent. (Guha 
and Bartley, JJ.) Gopesh Chandra Aditya v. 
Bf.node Lai. Das. 165 I.C. 606 (2)=9 R C. 425 
=40 C.W.N. 553=A.I.R. 1936 Cal. 424. 


—' - Competency—Interlocutory order passed by 
■consent. 

A decree by consent is not appealable. But an 
interlocutory order passed by consent may be 
appealable under certain circumstances. ( Mosely 
and Sharpe, JJ.) T. R. M. Ramaswamy 
Chettiar v. M. M.K.. Kuttain Chettyar. A.I.R. 
1940 Rang. 153. 

. Competency—Issue as to court-fee—Deci¬ 
sion of trial Court on—Appealability. See Court- 
Fees Act, S. 12. 63 C.L.J. 16. 

■Competency—Order rejecting appeal for 
failure to furnish security for costs. See C. P. 
Code, 0.41, R. 10 (.2). A.I.R. 1936 Rang. 109. 

D .—15 


- Competency—Pendency of review applica¬ 
tion against decree—If bar to appeal from decree 
—Review granted pending appeal—Effect. 

An appeal from a decree presented after the 
filing of an application for review of the judg¬ 
ment and decree appealed from, and during the 
pendency of the review application is incompe¬ 
tent; and if the application for review is granted 
and a new decree is passed, the appeal cannot be 
heard, and it must be dismissed, for the decree 
appealed from is superseded by the new decree* 
(Pandrang Rao, /.) Packiri Muhammad Row- 
thar V. Swaminadha Mudaliar. 162 I c. 261= 
8 R M. 970=1936 M W.N. 277=43 L.W. 542= 
A.I.R. 1936 Mad. 464. 
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- Competency — Pro forma defendant im¬ 
pleaded as assignor of plaintiff—Appeal by 
assignor claiming relief in favour of plaintiff — 
Maintainability. 

A person who is impleaded as a pro forma 
defendant in a suit as the person from whom 
plaintiff derived title but who has no interest in 
the property in suit, has no locus standi to appeal 
against the dismissal of the suit against which 
the plaintiff himself does not appeal. ( Sulaiman , 
C. J. and Bennet, J .) Nirmal Singh v. Zamir 
Uddin Khan. 169 I.C. 395=10 R A 17(1) = 
1937 A.L.R. 526=1937 A.L J. 296=1937 R.D. 
151 = 1937 A.W.R. 260=A.I.R. 1937 All. 368. 

-- Competency—Preliminary decree in mort¬ 
gage suit —Appeal—Omission to apply for stay of 
proceedings—Subsequent final decree—Failure to 
appeal from—If bar to maintainability of appeal 
from preliminary decree. 

Pending an appeal from a preliminary decree 
in a mortgage suit the trial Court made a final 
decree. The appellant did not ask for a stay of 
proceedings after he instituted his appeal nor 
did he file an appeal against the final decree. At 
the hearing of the appeal a preliminary objec¬ 
tion was raised that the appeal was not compe¬ 
tent. 

Held, that the appeal from the preliminary 
decree was not incompetent, and that the passing 
of the final decree was no bar to the hearing of 
the appeal from the preliminary decree, and that 
the Court in appeal had also the power to vary or 
reverse or affect the final decree. ( Rangnekar 
and Norman. J J .) Basawant v. Kallappa. 175 
I.C. 43=10 R B. 515=40 Bom L.R. 164=A.I R. 
1938 Bom. 222. 

_Competency—Rent sale—Application to set 

aside —Order refusing—Observation that sale 
was only a sale in execution of money decree— 
Appealability. See B. T. Act, S. 174 (5). 40 C. 

W.N. 182 (2). 

--Competency—Rent suit— Ex parte decree— 

Order refusing to set aside —Appealability. See 
C. P- Code, O. 43, R. 1 ( d ). 63 C L.J. 277=40 C. 
W.N. 992. 

--- Competency—Suit against two persons — 

Claim to relief against both or either—Decree 
against one only—Appeal claiming relief against 
other—If incompetent. 

Where a plaintiff sues two defendants praying 
the Court to make both or either of them liable, 
the fact that he gets a decree against one of them 
will not operate as a bar to an appeal by him as 
regards the other defendant. He has still got a 
grievance in that he does not get a decree against 
the other defendant, his appeal for relief against 
him is perfectly competent. (Wort, J.) Bank 
of Behar, Ltd. v. Madhusudan Lal. 170 I.C 
451=10 R.P. 125=3 B.R. 729=18 Pat L.T. 337 
=1937 P.W.N. 344=A.I.R. 1937 Pat. 428. 

-Competency—Suit of small cause nature 

tried as money suit by judge having small cause 
power—Decree—If appealable—Remedy. See 
Provincial Small Cause Courts Act. S. 25. 62 
C.L.J. 530. 

--— Competency—Suit of small cause nature — 

Trial as original suit by Court having small cause 
powers—Decree—If appealable—Revision. 

If a suit of a small cause nature is tried by a 
Judge as an ordinary suit but not as a Small 
Cause Court Judge, and if the Judge has the 
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powers of a Small Cause Court Judge to try suits 
of that value his decision must be taken to be 
a decision of a Small Cause Court, and is not 
open to appeal. The decree can only be revised 
by the High Court under S. 25 of the Provincial 
Small Cause Courts Act. (R. C. Mitter, J.) Ban- 
kin Chandra Deb Sarkar v. Madan Mohan 
Deb. 40C.W.N. 698. 

-Competency—Sureties—Appeal by some 

only—Failure of one to appeal —If a bar. See 
Surety—Co-sureties. A.I.R. 1936 Pesh. 20. 

- Competency—Wrong decision on jurisdic¬ 
tion. 

A wrong decision, even though it relates to 
jurisdiction, would not give a right of appeal 
where otherwise no appeal lay. A.I.R. 1930 Pat. 
280, Foil. (Wort, J.) Nasiruddin Haider v. 
Hakim Muhammad Tahir. 161 I.C 26=8 R P 
428=A.I.R. 1936 Pat. 119. 

Costs. 

-Costs—Direction of trial Court—Interfer¬ 
ence by appellate Court. See Costs — Discretion. 
17 Pat.L.T. 279. 

Court-fee. 

- Court-fees—Appeal filed in District Court, 

transferred to High Court on application by 
appellant — Court-fee payable. 

A memorandum of appeal presented to the 
Court of the District Judge under the law appli¬ 
cable to appeals, which has been transferred to 
the High Court on an application by the appel¬ 
lant, should bear court-fee stamp as prescribed 
for a memorandum of appeal presented to the 
High Court. ( Guha, J.) Dharnidhar Sardar 
V. Surjya Kanta Roy. 172 I.C. 518=10 R C 
385 (1)=41 C.W.N. 1083=65 C.L.J. 499=A.I.R. 
1937 Cal. 514. 

Interference. 

-Interference — Discretion — Order as to 

costs—Grounds for reversal. See Costs—Discre¬ 
tion. (1940) 1 M.L.J. 388. 

Letters Patent appeal. 

- Letters Patent appeal—Memorandum of 

appeal not mentioning names of all parties—If 
complete. 

No memorandum of appeal, whether in a 
Letters Patent appeal or in any other appeal can 
be considered to be complete unless it mentions 
the names of all the parties against whom relief 
is sought. There is no reason for distinction in 
this respect between a Letters Patent appeal or 
any other appeal. (Young, C. J. and Monroe, J.) 
Rameshwar Das v. Official Receiver, Delhi. 
I. L. R. (1938) Lah. 398=40 P. L. R. 1060=180 
I.C. 698=11 R L. 707=A.I.R. 1938 Lah. 325. 

New point. 

--New point—Point of law—If can be raised 

in appeal for the first time. See Agra Tenancy 
Act, S. 86. 1938 R.D. 252=1938 A.W.R. (B.R.) 
86 . 

- New point—Question of fact—Plea based 

on—If can be raised for the first time in appeal. 

A suit by a mortgagee of a recorded occupancy 
tenant against another treating him as his sub¬ 
tenant, for arrears of rent, was decreed. But 
the defendant in appeal pleaded for the first time 
that the plaintiff had not proved his right to sue, 
as a mortgagee after the Act of 1926 will not be 
recognized by the Courts. It was held that it 
was clearly a point that required a definite issue 
to be framed on which the plaintiff could have 
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produced the requisite evidence. The defendant 
never having challenged the right of the plaintiff 
on this quesiion should not be allowed to raise 
for the first time in the appellate Court, a definite 
question of fact which should have been specifi- ! 
cally raised in the Court below. ( Bomford, J.M. 
and Darling, 5. M.) Durpat v. Sheo Narain. 
1938 A.L.J (Supp.) 6=1938 A.W.R. (B R.) 96 
= 1938 R.D. 353. 

- New point—Question of fact not raised in 

trial Court or in grounds of appeal—If can be 
raised at hearing of appeal. 

A question of fact which has not been raised 
before the first Cc urt or in the grounds of appeal 
cannot be permitted to be raised at the hearing 
of the appeal for the first time ( Varadachariar 
and Mockett, JJ .) Kuppuswami v. Rasappa 
Chettiar. 170 I C. 7=10 R M. 178=44 L.W. 
438=1936 M.W.N. 738=A.I.R. 1936 Mad. 865. 

— New point—Sale for arrears of rent — 
Objection to validity as haz ing been conducted by 
person zvithout authority—If can be raised for 
first time in appeal. j 

A new point, for instance, that a certain sale 
for arrears of rent was invalid because it was 
conducted by a person having no authority to 
hold the sale, may be raised for the first time in 
appeal and given effect to when it is not necessary 
to take any evidence on the point. Nor can it be 
said that the decree of the appellate Court based 
on such new point is wrong or without jurisdic¬ 
tion, when no real prejudice is caused thereby to 
the respondent, so as to justify interference in 
second appeal. ( Pandrang Row, J.) Subbiah 
Thevar, In re. 1936 M.W N. 611=44 L.W. 306 
=164 I C. 973=9 R.M. 186=A.I R. 1936 Mad. 
700=71 M.L.J. 284. 

Parties. 

- Parties —Pro forma defendant. 

Where persons were joined in a suit as pro 
forma defendants as they did not join as plaintiffs 
and where no issues were framed with respect to 
their interest and where none of these persons are 
interested in the result of the litigation, such 
persons are not necessary parties to the appeal in 
that suit. ( S. K. Ghose and Patterson, JJ.) 
Sabitribai v. Jugal Kishore. 179 I C. 95=11 R. 
C. 468=43 C.W N. 41=A I R. 1938 Cal. 639. 

Question of fact. | 

- Question of fact—Inference of intention 

from circumstances. 

Whether a particular intention can be inferred 
from a particular *et of circumstances is rather a 
question of fact than of law. (Sir George 
Lowndes.) Bai.asubramanya Pandya Thalai- 
var v Subbia Tevar. 65 I A. 93=1 L R, (1938) 
Mad. 551=1938 A.W R. (P C.) 62=66 C.L.J. 
581=40 Bom.LR. 704=32 SLR. 328=1938 A. 
L.J. 215=4 BR 251=42 C W N. 449=10 R P. 
C 162=19 Pat.L.T. 169=172 I C. 724=47 L.W. 
110=1938 OW N. 117=1938 O L R. 61 = 1938 
O.A. 54=1938 A L.R. 77=A.I.R. 1938 P C. 34= 
(1938) 1 M.L.J. 426 fP.C ). 

Right of. I 

*- Right of—Adverse finding against a party 

but the decree wholly in his favour. 

When a decree is wholly in favour of a party 
and gives him all the relief sought for by him 
but the judgment contains an adverse finding 
against him, he has no right of appeal against the 
decree, which can enable him to contest such 
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adverse finding. The right of an appeal is a crea¬ 
tion of the statute and one has to look to the 
provisions of the Code of Civil Procedure to find 
out whether in a particular case an appeal is 
competent or not. Ss. 96, 100 and 104, C. P. Code, 
make provisions for appeals There is no provi¬ 
sion for any appeal against a mere finding irres¬ 
pective of the decree or order. ( Srivastava, C J.) 
Pateshwari Din v. Sarju Dass 171 I.C. 596= 

1937 OLR. 567=1937 OWN. 1127=A.I.R. 

1938 Oudh 18. 

-Right of—Decision by Land Acquisition 

Court—Appealability. See Land Acquisition 
Act, S. 54. 43 L.W. 338. 

-Right of—Decree in favour of plaintiff im¬ 
posing conditions—Appeal against imposition of 
conditions—Adverse finding-— Appealability — 
Test. C. P. Code, S. 96. 42 C W.N. 492. 

-Right of—If lost—Election—Defeated 

candidate accepting appointment in Municipality 
—Right of appeal not lost. See Assam Muni¬ 
cipal Act (I of 1923), S- 21-A, 10 and 19. 
A.I R. 1936 Cal 424=40 C.W.N. 553. 

--Right of—High Court rules relating to 

constitution of Benches—Amendment pending 
appeal—Eetrospecthe operation. See Govern¬ 
ment of India Act, S. 108 (1). 1936 A.L.J. 1046 

- Right of—Necessary party impleaded in 

suit but not in appeal—Such party, if has right of 
second appeal. 

Where a necessary party is impleaded in 
a suit but not impleaded in first appeal, 
such a party has a right of second appeal 
as he is interested in its right decision. (Bhide, 
J.) Pala Singh v. Mt. Harnami. 177 I.C. 632 
= 11 R.L. 348 (2)=A.I R. 1938 Lah. 70. 

- Right of — Non-party to suit. 

Only persons whose names appear as parties to 
the decree or order of the Court below are en¬ 
titled to appeal if they are aggrieved. A person 
whose name does not appear in the array of 
parties can ask the Court to implead him by in¬ 
cluding his name among the parties. If he does 
not choose to do so, he cannot maintain an appeal. 
(Agha Haidar, J.) Sadhu Mal Khazana Mal 

?^7n,^ A> L D -.A 73I C - 505=10 R L - 450=A. 

l.K. 1937 L , ah. 347. 

--Kight to—Deprivation of—Acquiescence in 

the procedure adopted by the Judge. See Prac¬ 
tice-Procedure. 30 S.L.R. 17=A.I.R. 1936 

oina 7Z. 


Miscellaneous. 

-- Failure by party to appeal—Party, if de¬ 
barred from having recourse to other modes of 
relief. J 

Where there is an appeal against a decision, the 
effect of not appealing is that the decision holds 
good for what it is worth. So far as concerns 
any other modes of relief available, the person 
not appealing is in no worse position than if he 
had apptaled and failed. 24 Cal. 546, Rel. on. 
(Addtson and Din Mohammad, JJ.) Intizamia 
Committee * Central Bank of India. Ltd. 182 
I.C. 785—12 R.L. 68=A.I.R. 1938 Lah. 129. 

- Order of remand—Direction for de novo 
{^--Appeal See C. P. Code, S. 151. A.I.R, 

1936 Pat. 491. 

— Rejection of—Non-payment of court-fee 
on plaint—Appellate Court calling on plaintiff to 
pay court-fee on plaint. See C. P. Code, S. 2 (2). 

1937 A.L.J. 171=A.I.R. 1937 All. 280. 
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APPELLATE COURT—Power of—Power to 
direct determination of mesne profits subsequent 
to suit in execution proceedings—Lower Court 
not dealing with subsequent mesne profits. See 
Partition— Mesne Profits. 30 S.L.R. 17=A.I. 

R. 1936 Sind 72. 

APPROBATE AND REPROBATE. 

See (1) Estoppel. 

(2) Evidence Act, S. 115. 

APPROPRIATION. See Contract Act, 

Ss. 59 to *1. 

ARBITRATION AND AWARD. 

See also (1) Arbitration Act (IX of 1899). 

(2) C. P. Code, Sch. II, O. 32, R. 7 
and O. 23, R. 3. 

Arbitrator. 

Award. 

Clause in contract. 

Misconduct. 

Reference. 

Umpire. 

Miscellaneous. 

Arbitrator. 

- Arbitrator—Misconduct — Meaning of — 

p r00 f — Onus—Rejection of material evidence 
tendered by party—If ground for setting aside 
award. 

* Leg il misconduct on the part of an arbitrator 
does not necessarily involve moral turpitude or 
dishonesty on the part of the arbitrator. It is 
misconduct in the judicial sense of the word and 
has been described generally to mean an erro¬ 
neous breach of duty on the part of the arbitra¬ 
tor, however honest, which causes miscarriage of 
the justice. It has also been described as such a 
mishandling of the arbitration as is likely to 
amount to some substantial miscarriage of 
justice. Misconduct is a question of fact in each 
case and has to be ascertained from the facts of 
the entire proceedings before the arbitrator. It 
really lies in the conduct of the arbitration pro¬ 
ceedings and the onus of proof lies on the party 
who alleges it. If a material piece of evidence is 
tendered and rejected, it may amount to mis¬ 
conduct entitling a party to have the award set 
aside. ( Wadio , 7.) Aboobaker LaTiff v. Recep¬ 
tion Committee, Indian National Congress. 
171 I.C. 470=39 Bom.L.R. 476=A.I.R. 1937 

Bom. 410. . 

- Arbitrator—Nomination of, by party—Tune 

^ The period of days after which one party in 
accordance with the terms of the agreement may 
nominate an arbitrator on behalf of the other 
must be so many clear days commencing from the 
midnight after the receipt of the letter or notice 
requiring the other party to nominate his arbitra¬ 
tor. Where a party anticipating the necessity of 
such an appointment wrote letters on a day just 
before the expiry of the period to be sent when 
the necessity actually arose, it cannot be said that 
the appointment was complete before the expiry 
of the period provided the formal appointment by 
communication to the arbitrator or to the party 
concerned is not made before the expiry of the 

period. ( Weston , 7.) Louis Dreyfus & Co. v. 
Hemandas Hotchand. 187 I.C. 262=A.I.R. 
1940 Sind 37. # 

--Arbitrator—Position of—Commissioner 

and arbitrator—Distinction. See C. P. Code, Sch. 
II, Para. 16. 18 Pat. 193. 
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- Arbitrator—Powers of — Amendment — 

Entire suit referred—Amendment of plaint to 
correct mistake in date—Power to allozv — Pre¬ 
vious refusal of amendment by Court—Effect of. 

Where an entire suit has been referred to arbi¬ 
tration, the arbitrator has power to allow an 
amendment of the plaint in order to correct a 
mistake in a date given therein, when the amend¬ 
ment is one which the Court had power to allow 
if it had tried it, even though the Court had re¬ 
fused such amendment on a previous occasion. 
(Harries , C.7. and Pazl Ali, 7.) Tejpal Marwari 
v. Kedarnath Himat Singha. 6 B.R. 144=185 
I.C. 273=12 R.P. 336=20 Pat.L.T. 700=1939 
P.W.N. 703=A.I.R. 1939 Pat. 597. 

- Arbitrator—Power of—Power to aivard 

interest. 

An arbitrator has wide powers in deciding the 
disputes referred to him. He has power to 
award interest, where he considers it fair and fit. 
{Pollock, 7.) Tulsiram v. Jhanaklal. I.L.R. 
(1936) Nag. 44=155 I.C. 556=9 R.N. 88=19 N. 
L.J. 15l=A.I.R. 1936 Nag. 197. 

- Arbitrator—Powers of—Power to decide 

question of costs—Award as to costs—Power of 
Court. 

Where all questions in dispute between parties 
are referred to arbitration, the arbitrator is there¬ 
by empowered to decide the question of cost 
which is one of the matters involved in the suit. 
Where the arbitrator files the award and directs 
that the parties should bear their own costs the 
award can be said to contain sufficient provisions 
concerning costs and the directions in the award 
do not need any amplification to be put into effect 
and the Court’s discretion in the matter of costs 
is removed by the arbitrator’s award. A.I.R. 1918 
Nag. 108, Foil.; A.I.R. 1914 Sind 62, Dist. {Mid¬ 
dleton, J.C.) Harnam Singh v. Kishan Chand. 
161 I C. 7=8 R.Pesh. 151=A.I.R 1936 Pesh.37. 

■— Arbitrator or ref eree—Statement of Coun¬ 
sel appointing referee—Latter empowered to ex¬ 
amine parties —Character of referee , if altered 
thereby. 

Where the Counsel's statement makes it clear 
that a person is being appointed as a referee and 
that he is to make a statement in Court, the fact 
that he was allowed to make the statement after 
taking the statements of the parties, could not 
have the legal effect of altering the character of 
the referee, for it cannot be said that a referee 
can never be authorized by the parties to examine 
the parties belore making his statement in Court. 
Such a person is not an arbitrator. ( Mttlla, 7.) 
Rameshwar Nath v. Ghulam Rasool Khan. 
I.L.R. (1939) All. 50=180 I.C. 316=11 R.A. 437 
=1938 A L.J. 1132=1938 A.W.R. (H.C.) 807= 
A I.R. 1939 All. 92. 

- Arbitrator—Who is—Technical expert 

authorised to settle disputes merely by use of his 
skill and judgment-If arbitrator. 

A mere agreement between two persons to be 
concluded by the decision of a third does not by 
itself constitute such third person an arbitrator. 
To give him that character it should be intended 
that such person should determine the disputes in 
a quasi-judicial manner. What is the intention of 
the parties in any particular case must necessarily 
depend upon the true construction of the agree¬ 
ment between them. Where an architect or other 
technical expert in the service of one of the par- 
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ties to a contract is clothed with authority to 
settle disputes between the parties, which he is 
required to decide merely by the exercise of his 
own skill and judgment, such architect or expert 
is not an arbitrator. ( Rupchand and Bilaram, A. I 
J C.) Des Ram v. Secretary of State. 165 I. 

C. 598=9 R.S. 104=A.I.R. 1936 Sind 201. 

Award. 

- Award accepted and acted on by a party to 

it—If liable to be challenged by him—Evidence to 
impugn it—Court—If can go into. 

Where a party to an award has not merely sign¬ 
ed it as an award but understood it,agreed with it, 
accepted it and acted on it, and took possession of 
the property dealt with in it, he is estopped from 
challenging it. It is not open to the Court to go 
into evidence which has for its object the impugn¬ 
ing of that award. 24 A. 164, Foil. (Stone, C.J. 
and Niyogi. J.) Dulan Bai v. Sundersao. 
I.L.R. (1937) Nag. 449=A.I.R. 1938 Nag. 132. 

-Award against firm—Application to file in 

Court-Objection by person served with notice 
that he is not partner of firm—Competency— 
When to be raised. See C. P. Code, O. 21, R. 50 
(2). 29S.L.R. 292. 

-- Award—Assessment of compensation - In¬ 
clusion of interest— Power of arbitrator. 

The arbitrators whose only duty is to ascertain 
the actual value of certain property at a certain 
time have no power to include interest in their 
assessment of value. (Lord Macmillan.) Inter¬ 
national Railway Co. v. Niagara Parks Com¬ 
mission. 169 I.C. 562=10 R.P.C. 17=A.I R. 
1937 P C. 214 (P C.). 

-— Award—Assessment of compensation — 

Methods of valuation—Discretion of arbitrators. 

The arbitrators must in general have a wide 
discretion in selecting their method of valuation 
for purpose of compensation but where they have 
considered two methods and two methods only 
and have chosen one of these methods and have 
rejected the other, it becomes a question of law 
whether, having regard to their terms of reference 
their decision can be justified. ( Lord Macmillan.) 
International Railway Co. ^.Niagara Parks 
Commission. 169 I.C 562=10 R.P.C. 17=A.I. 
R. 1937 P C. 214 (P.C.). 

- Award—Binding nature—Clause in excess 

of terms of reference— Award fixing rate of 
maintenance to Hindu widow at fixed rate—Provi¬ 
sion that rate fixed could not be increased or 
decreased—Award acted upon and maintenance 
paid at that rate for long time—Effect—Right of 
widow to claim enhancement on ground of altered 
circumstances. 

An award on an arbitration, which has been 
acted upon by the parties for a considerable 
length of time, may be treated as an agreement 
between the parties, that they would abide by it, 
even though the award contains a clause which is 
in excess of the terms of reference. Where a 
clause in such an award allotting maintenance to a 
Hindu widow at a certain rate, provides that the 
widow cannot ask for any increase at all, and that 
the party bound to pay it cannot get it reduced 
though it may be in excess of the terms of refe¬ 
rence, if the parties have acted upon it for a long 
time, and maintenance has been paid and received 
at such rate, the widow is bound by it and cannot 
claim a higher rate afterwards on the ground of 
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altered circumstances. (Venkataramana Rao.J.) 
Kameswaramma "j. Thammana. 1937 M.W.N. 
1039. 

-Award—Construction—Provision for pay¬ 
ment of money by one party to the other as the 
equivalent of latter's share in immovable property 
— Clause that until such payment ownership of 

If operates as a document 
creation, declaration or 
assignment of title—Registration See Registra¬ 
tion Act, S. 17 (1). 17 Pat L T. 835 

- Award —Criminal complaint of misappro¬ 
priation—Disputes between parties referred to 
arbitration—Criminal Court not compounding case 
—Award acquitting accused holding that there 
was no misappropriation — Validity. 

After filing a complaint for criminal misappro¬ 
priation the parties submitted their disputes, the 
chief one concerning misappropriation to arbitra¬ 
tion. One of the parties moved the Criminal 
Court to have the case compounded, but the ap¬ 
plication was rejected. The result was that while 
the arbitrators were engaged in settling the dis¬ 
putes, one of the main disputes concerning mis¬ 
appropriation was being agitated in the Criminal 
Court. The award delivered held that no amount 
had been misappropriated and acquitted the accu¬ 
sed. The whole award mainly depended on the 
finding on the issue. 

Held, that under the circumstances although the 
reference did not succeed in stifling the criminal 
prosecution, still the arbitrators did arrogate to 
themselves the powers of a Magisterial Court. 
Hence the award was invalid. 

Held also, that the rest of the award also could 
not be upheld. That would have been possible 
only if the arbitrators had acquitted the accused 
of the charge pending against him by merely 
stating that fact. (Mehta, J.) Fazal Ellahie v. 
Nazir Ahmed. 176 I.C. 490=11 R.S. 18=A.I. 
R. 1938 Sind 130. 

- Award—Duty of arbitrator to keep record 

of enquiry. 

There is no law, which requires an arbitrator to 
keep a record of his proceedings. All that is 
necessary is that there should be an award in 
writing by the arbitrator. He is, of course, bound 
to make enquiry, but he is not bound to keep a 
record of such an enquiry. (JaiLal,J.) Ram 
Dhan Das Ramji Das v. Shankar Das Devi 
Dayal. 164 I.C. 296=9 R.L. 100=A.I.R. 1936 
Lah. 492. 

- Award—Effect of—Absence of finding on 

particular point of dispute between parties—Right 
of parties to re-agitate that point —Res judicata. 

The decision given by arbitrators, when it 
becomes final, puts an end to all the controversies 
between the parties. It is no longer open to any 
of the parties to say that he is entitled to re- 
agitate a point which had been taken either in 
attack or in defence on the ground that the 
arbitrators have not given any finding on it. 
When the arbitrators make an award, all disputed 
points between the parties on which they were at 
variance are set at rest as a result thereof, and 
when the arbitrators, after taking into considera¬ 
tion the pleas raised on both sides, give a finding 
on the respective rights of the parties, then all the 
controversies between the parties come to an end. 
It is not open to any of the parties to re-agitate 
1 any of the pleas which had been taken by them 
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latter shall not cease 
of title and as present 
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before the matter was referred to arbitration. 
{Harries and Rachhpal Singh, JJ.) Ganpat Rai 
v. B hagvvat Dayal. 1937 A.W.R. 805=1937 
A.L.J. 1141. 

- -Award—Enforceability of—Suit to enforce 

—Private reference to arbitration in pending suit 
—Award of arbitrator — Validity. 

In a suit for delivery of possession of certain 
land, the parties agreed to refer their dispute to 
arbitration outside Court and had the suit dis¬ 
missed. The arbitration proceeded and the 
arbitrator awarded the land to the plaintiff, but 
the defendants refused to give it up. The plain¬ 
tiff brought a suit for possession of the land based 
on the agreement to refer to arbitration and the 
award of the arbitrator. 

Held , (i) that the suit could be filed on the 
award irrespective of the procedure laid down in 
Sch. II despite S. 89, C. P. Code, which only deals 
with the filing of awards under that special proce¬ 
dure; (it) that the award was valid though made 
on a reference made during the pendency of the 
suit without the intervention of the Court and that 
it operated to merge and extinguish all claims 
embraced in the submission and furnished a good 
cause of action. (Baguley. J.) Maung Po It v. 
Ma Bu Li. 1937 Rang.L.R. 225=173 I.C. 690= 
10 R.R 365=A.I.R. 1937 Rang. 459. 

--—■ Award—Finality of—Presumption of—Plea 

that award is beyond scope of reference—Burden 
of proof. 

The Courts will make every reasonable intend¬ 
ment in favour of an award being a final, certain 
and sufficient termination of the matters in dis¬ 
pute, and unless and until the contrary is shown, 
the Court will presume that the arbitrator has 
determined only such matters as were in dispute 
and were referred to him, and that the burden of 
proving that the arbitrator has awarded on 
matters not within the submission or has failed or 
omitted to award on matters which were within 
the submission lies upon the party who seeks to 
impeach the award. (Rupchand Bilaram, Ag.J.C. 
and Lobo, A.J.C.) Vishindas Khushaldas v. 
Tejumal Khushaldas. 174 I.C 334=10 R S 
250=A.I.R. 1938 Sind 59. * ' 

— Award—If contract or consent decree 
An award is not a contract inasmuch as the 
parties to it do not contract with the arbitrator; 
and it is also different from a consent decree 
where the order of the Court is imposed upon the 
agreement of the parties. (Davis, J.C. and Tyabji, 
J.) Tara Chand Khimandas v. Syf.d Abdul 
Razak Shah. I.L.R. (1939) Kar. 422=182 I C 
226=12 R.S. 4=A.I R. 1939 Sind 125. 

--—- Award—Misconduct of arbitrator—Error 

of judgment—If amounts to 
Where arbitrators have allotted through error 
of judgment an asset of uncertain and fluctuating 
value upon the basis of a gross over-valuation, to 
one branch of the family instead of to all the 
branches according to their respective shares, this 
does not amount to misconduct within the mean¬ 
ing of the law of arbitration. (Lort Williams, J.) 
Rat Kumar v. Shiva Prasad. 184 I.C. 553= 
AIR. 1939 Cal. 500. 

—Award going beyond terms of reference— 
Acceptance by parties—Party consenting and 
receiving benefits under—Right to challenge 
afterwards. See Hindu Law — Maintenance- 
Widow. 50 L.W. 195. 


236 

arbitration and award. 

- Award—Minor represented by father—If 

bound by azvard. 

The fact that one of the parties to the reference 
to arbitration is a minor is no ground for holding 
that he is not bound by the award. When he is 
represented in the arbitration proceedings by his 
father he cannot repudiate them or the award 
following thereon. ( Pollock, J) Tulsiram v. 
Jhanaklal. I.L.R.(1936)Nag. 44=165 I.C 556 
=9 R.N. 88=19 N.L.J. 151=A.I.R. 1936 Nag. 
197. 

- ‘Azvard—Nature of—Partition proceedings 

—Award declaring rights of parties in property 
zuithout giving them possession—If merely 
declaratory. 

In partition proceedings, the award declared 
the rights of the parties in the property and did 
not state that possession was to be given to the 
parties. 

Held, that the award was merely declaratory 
and hence possession of the properties could not 
be given to the parties in the execution proceed¬ 
ings. (Tek Chand and Abdul Rashid, JJ.) Sant 
Lal v. Ramaya Ram. 178 I.C. 547=11 R L 474 

=40 P.L.R. 619=A.I.R. 1938 Lah. 177. 

- Award—Objection to—Suit on mortgage — 

Reference to arbitration—Award allowing mort¬ 
gagors to occupy house for certain period free of 
rent though house to be conveyed to mortgagees 
on date of award—On default mortgagees to pay 
mesne profits at rate of Rs. 100 per month—House 
capable of realizing only Rs. 10 per mensem — 
Default in handing over possession—Decree based 
on azvard, giving mortgagees mesne profits at rate 
of Rs 100 per mensem — Validity. 

In a suit on a mortgage the dispute was referr¬ 
ed to arbitration. The award allowed three years 
to the mortgagors to occupy the mortgaged house 
free of rent, though it was to be conveyed to the 
mortgagees from the date of award. In case the 
mortgagors failed to hand over possession at the 
expiry of three years they would pay mesne pro¬ 
fits at the rate of Rs 100 per month from date of 
default up to possession. The house could realize 
only Rs. 10 per mensem as rent. The mortgagors 
occupied the house rent free for three years but 
defaulted in handing over possession. The mort¬ 
gagees obtained decree for mesne profits at the 
rate of Rs. 100 per mensem. 

Held, that a Court executing the decree was 
prima facie bound by the decree. As the mort¬ 
gagors did not raise any objection to the award at 
the proper time, it was too late for them to 
challenge the decree. The mere fact that the 
house if given on rent might not fetch Rs. 100 was 
not sufficient ground for affording relief to the 
mortgagors; there might be several considera¬ 
tions weighing with the arbitrators in fixing the 
amount. (Rupchand Bilaram and Havelivala, 
A..hCs.) Chhugomal v. Brijlal. 171 I.C. 515= 
10 R.S. 110=A.I.R. 1937 Sind 219. 

- Award—Operation of—Basis of rights of 

parties. 

A valid award operates to merge and extinguish 
all claims embraced in the submission, and after it 
has been made the submission and the award 
furnish the only basis by which the rights of the 
parties can be determined. (Abdul Rashid and 
Addison, JJ.) Damodar Das and Sons, Ltd. v. 
Basheshwar Nath. 167 I.C. 730=9 R.L. 541 (2) 
=A.I.R. 1936 Lah. 865. 
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ARBITRATION AND AWARD. 

Award—Setting aside — Grounds. 


An award cannot be set aside on the ground of 
uncertainty upon a point upon which there is no 
controversy between the parties. (Rupchand 
Bilaram, Ag J.C and Lobo, A.J.C .) Vishindas 
Khushaldas v. Tejumal Khushaldas. 174 I.C. 
334=10 R.S. 250=A I.R. 1938 Sind 59. 

•Award—Setting aside — Grounds — Irregula¬ 


rity in proceedings—Effect of—Powers of Court 
in proceedings to set aside award—Scope of 
enquiry. 

The Court never sits in appeal from the award 
of an arbitrator. Its function is to see whether 
the grounds of misconduct alleged have been 
strictly proved. In order that the Court may set 
aside the award on the ground of irregularities in 
the proceedings, the irregularities must be of such 
a nature as to amount to no hearing at all. 
Parties cannot get out of an award upon objec¬ 
tions which do not affect the substantial justice of 
the case. (Wadia, J .) Aboobaker Latiff v. 
Reception Committee, Indian National Con¬ 
gress. 171 I.C. 470=10 R.B. 200=39 Bom L R 
476=A.I.R. 1937 Bom. 410. 

—Award—Setting aside of—Submission of 
specific question of law. 

Where it is alleged that there was a submission 

of a specific question of law, it must be such that 

it can be fairly construed to show that the parties 

intended to give up their rights to resort to the 

*'-ing s Court, and in lieu thereof to submit that 

question to the final decision of a tribunal of their 

Where circumstances are not such, then 

the-Court is entitled to interfere with the decision 

of the arbitratQr. (Costello and Lort Williams, 

/ift*oP2 p J. N ^ TH v% S ALIL Kumar Mitter. I.L.R. 

A 1 ? 3 l ) ,n?o a l; 349= . 179 Ic 100=11 RC. 470= 
A I R. 1938 Cal. 705. 

77 'Award—-Setting aside—Terms of reference 
directing physical partition—Award ordering sale 
of Premises and dividing sale proceeds — Award — 
if should be set aside. 

Where the terms of the order of reference 
airect.the arbitrators to decide on the mode of 
partition of the premises, and to partition the pre¬ 
mises with the assistance of an engineer if neces- 
sary °n the basis that each party is entitled to one- 
third share therein, the jurisdiction of the arbitra- 
tors is limited to effecting a physical partition. If 
they direct the sale of the premises and divide the 
sale proceeds among the parties according to their 
shares, the award goes beyond the terms of refer¬ 
ence and must be set aside. (Panckridge, J.) 

Ganguly v. Suprokosh Ganguly. 
177 I C . 289=11 R C. 224=A I.R. 1938 Cal 341. 

~~~~Award — Uncertainty—What is. 

Where an award directs certain produce to be 
so d at market price, the amount to be realized is 
suthciently certain and cannot make the award 
uncertain. (Rupchand Bilaram. Ag. J. C. and 
a Obo, A J.C.) Vishindas Khushaldas v. Teju- 

8&9. 174IC 334=10 RS 25 °= 

. ,, Award—Validity—Absence of an arbitrator 
ot all sittings. 

o( * he arbitrators was not present at 
all the sittings, that would affect the validity of 
tbe award. (Niyogi, J.) Ramdhar Ham v 
Santadar. 178 I.C. 29=A.I.R. 1938 Nag. 492 

T- Award — Validity — Agreement to refer 
future disputes to arbitration. J 


arbitration AND AWARD. 

An award made on an agreement to refer 
future disputes to arbitration can be legally filed 
in Court. There is nothing illegal in such agree¬ 
ments and an award made on such reference to 
arbitration is perfectly valid. (Jai Lai, J.) Ram 
Dhan Das Ramji Das v. Shankar Das Devi 
Dayal. 164 I.C. 296=9 R.L. 100=A.I.R. 1936 
Lah. 492. 

- Award — Validity—Aivard of costs—Order 

of reference giving arbitrator discretion in the 
matter—Arbitrator omitting to follow directions 
of appellate Court—Effect of. 

Where the arbitrator is directed by the Court 
to keep the directions of the appellate Court as to 
costs in view while awarding costs.but at the same 
time the order of reference gives him a discretion 
in the matter, he is not bound to follow the direc¬ 
tions of the appellate Court and his failure to d 
so does not vitiate the award and no substantial 
injustice is involved. (Baguley and Mosley, JJ .) 
Ma Ngwf. v. U Min Sin. 163 I.C. 590=9 R.R. 
29=A.I.R. 1936 Rang 240. 

- Award — Validity—Dispute between A and B 

regarding boundary referred to arbitration —A not 
knowing English — Document n English contain¬ 
ing agreement to refer and not explained to A — 
Award, if a bar to subsequent suit by A against B 
regarding same cause of action. 

The dispute between A and B regarding boun¬ 
dary line between two territories was referred to 
arbitration. The agreement referring the dis- 
puie to arbitration was contained in a document 
written in English. A who was ignorant of 
English affixed his mark to the document which 
was not explained to him so as to make him 
understand its true import. 

Held, that the award was not binding on A and 
was no bar to the subsequent suit by A against B 
regarding the same cause of action. (Lord 
Russel of Killowen.) Kwamin Bassayin v. 
Bendentu II. 170 I.C. 423=10 R.P.C. 66=A.I. 
R. 1937 P.C. 274 (P.C.). 

- Award — Validity — Minor's share in pro¬ 
perty referred to arbitration—Decision about its 
partition—If outside reference. 

Where what is referred to arbitration is only 
the share of a minor in a certain property, the 
decision of the arbitrators about its disposal or 
partition is outside the scope of the reference and 
is, therefore, void. (Dalip Singh, J.) Saraswati 
Devi v. Jagannath. 41 P.L.R. 201=A.I.R, 1939 
Lah. 308. 

- Award based on a compromise between 

parties—Validity of. 

An award which purports to be the considered 
award of the arbitrators cannot be said to be no 
award simply because the arbitrators accepted the 
compromise arrived at by the parties and cast the 
terms of the compromise in the form of an award. 
Such an award cannot be invalidated. (Stone, C. 

J. and Niyogi, J.) Dulan Bai v. Sundersao. 
I.L.R. (1937) Nag. 449=A.I.R. 1938 Nag. 132. 

- —Award—Validity of—Arbitrator not holding 

public enquiry — Award, if vitiated. 

No procedure is laid down for the arbitrator in 
Sch II, C. P. Code, and unless it is proved 
that the arbitrator refused to examine any evid¬ 
ence tendered by the parties, the mere fact that 
he did not record any proceedings or did not hold 
a public enquiry will not be enough to vitiate the 
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award. (Din Mahomed, J.) Kanshi Ram v. 
Harnam Das. A I R 1940 Lah. 73. 

--— Award — Validity—Failure of one of the 

arbitrators to sign award—Defect of procedure — 
Award when not to be set aside. 

Where an award is arrived at under the ‘joint 
consultation’ of all the arbitrators and represents 
their decision, the mere failure of one of the 
arbitrators to sign the award does not render it 
invalid. An award made on proper reference 
ought not to be set aside on the ground of an 
alleged defect in procedure not affecting the 
merits, where substantial justice has been done. 

( Thomas , C.J. and Zia-ul-Hasan J .) Beni Datt 
v. Bait Nath. 14 Luck. 65=174 I C. 369=10 R. 
O. 255=1938 O.W.N. 480=1938 O.L.R. 186= 
1938 O A. 341=A.I.R. 1938 Oudh 125. 

- Award — Validity—Award not signed by 

disagreeing arbitrator 

Where the parties to a reference to an arbi¬ 
tration agree that the decision of the majority of 
the arbitrators would prevail, the fact that the 
award was not signed by the arbitrator who 
differed from the opinion of the majority does 
not affect its validity. (Henderson, J .) Abinash 
Chandra v. Parashuram. 44 C.W.N. 866. 

- Award—Validity of—Partition of joint pro¬ 
perties—No specific directions given by arbitrators 
with respect to particular easements. 

Where joint property belonging to certain per¬ 
sons has been partitioned by an award made with¬ 
out the intervention of the Court, the mere fact 
that no specific directions having been given by 
the arbitrators about the ventilators and drains 
existing in the properties partitioned does not 
render the award invalid on the ground of diffi¬ 
culty in execution of the award or indefiniteness 
in the award. It is open to the parties to find out 
for themselves what would be the legal inference 
to be derived from the award with respect to 
these particular easements in the properties. The 
ordinary rules of law relating to easements in a 
joint property divided between two owners will 
apply unless there is something in the award 
which takes any particular easement out of the 
general law and assigns a particular right in any 
party to that easement. ( Dalip Singh, J .) Moh¬ 
ammad Mustafa Khan v. Mohammad Yar 
Khan. 188 I.C. 477=A.I.R. 1940 Lah. 24. 

- Award—Valid ty — Partnership — Disputes 

referred to arbitration—One partner subsequently 
dying—Proceedings conducted without his legal 
representatives. 

The terms of an agreement of partnership ex¬ 
pressly provided that upon the death of a partner 
his rights survived to his legal representatives. 
Upon disputes as to accounts having arisen bet¬ 
ween the groups of partners the matter was re¬ 
ferred to arbitration. Shortly afterwards a 
partner in one group died but the arbitration pro¬ 
ceedings were conducted in the absence of and 
without notice to the legal representatives of the 
deceased partner. 

Held, that the proceedings were not binding on 
the legal representatives of the deceased partner 
as they were not parties to it, nor could it be said 
that their interests were substantially represented 
by other members of the group because although 
the interests of all might be identical, the group 
was not a legal entity and the real parties to the 
agreement were individual members of the group. 
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(Bhide, J.) Abdul Ghani v Siraj-ud-din. 41 P. 
L.R. 580=A.I.R. 1939 Lah. 154. 

- Award — Validity—Partnership accounts — 

No valid reference on behalf of one partner. 

The principle that in a pending suit all parties 
must join in the reference also applies to arbitra¬ 
tions out of Court. Disputes relating to accounts 
of partnership cannot be settled unless all the in¬ 
terested persons are joined, because the dispute 
involves the interests of all the partners which 
cannot be settled piecemeal by some of the part¬ 
ners without the consent of the others. Where 
therefore such a dispute between the partners is 
referred to arbitration out of Court on the as¬ 
sumption that all the partners have joined in the 
reference but it subsequently transpires that there 
was no valid reference on behalf of one of the 
partners, then the award that is afterwards pass¬ 
ed on such reference is not binding on the other 
partners also. {Bhide, J.) Abdul Ghani v. 
Siraj-ud-din. 41 P.L.R. 580=A.I.R. 1939 Lah. 
154 * 

- Award — Validity—Piecemeal awards. 

It is not competent to an arbitrator to decide a 
matter piecemeal and deliver several awards, 
unless he is so authorised by the agreement bet¬ 
ween the parties. (Rachhpal Singh and Bajpai, 
JJ.) Ganga Dhar v. Indar Singh. I.L.R. (1938) 
All. 236=174 I.C 671=10 R.A. 607=1938 A.L. 
R. 316=1938 A.W.R. (H.C.) 63=1938 A.L.J. 
113=A.I.R. 1938 All 195. 

- Award treated as a compromise acted under 

—Doctrine of estoppel—Applicability of. 

The doctrine of estoppel applies, even if an 
award were not an award but merely a compro¬ 
mise acted under. (Stone, C.J. and Niyogi, J .) 
Dulan Bai v. Sundersao. I.L.R. (1937) Nag. 
449=A.I.R. 1938 Nag. 132. 

Clause in contract. 

Clause in contract — Construction. See 
Contract—Construction. I.L.R. (1937) 1 Cal. 
606. 

- Arbitration clause — Construction — Agree¬ 
ment authorizing one party to nominate arbitrator 
or other party on failure of latter to nominate — 
Appointment of such arbitrator by first party — If 
inoperative until other party receives notice of it. 

Where an agreement has provided that if any 
party shall refuse or neglect to appoint an arbit¬ 
rator within certain days after one party shall 
have appointed an arbitrator and served a written 
notice upon the other party requiring him to 
appoint an arbitrator, then upon such failure the 
party making the request may appoint another 
arbitrator to act on behalf of the party so failing 
to appoint and the arbitrator so appointed may 
proceed and act in all respects as if he had been 
appointed by the person failing to make such 
appointment, the appointment of such arbitrator 
cannot be deemed to be inoperative or incomplete 
until other party received notice of it. ( Weston, 
J.) Louis Dreyfus & Co. v. Hemandas Hot- 
chand. 187 I.C. 262=12 R.S. 224=A.I.R. 1940 
Sind 37. 

- —Clause in contract—Officer referring to arbi¬ 
tration—Competency of—Officer to whom it is 
referred—Validity of reference — Government — 
On being one of the parties—Rules framed by 
Government regarding Government litigation if 
relevant. . * 

Where an agreement between the Military and 
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a contractor for the supply of fodder provided 
that, any dispute or difference arising out of this 
contract shall be referred to the arbitration of 
the officer sanctioning the contract, a reference 
made by the Assistant Director of Grass Farms is 
competent, an officer of the Department is compe¬ 
tent, in the absence of any indication in the con¬ 
tract that the reference should be made by a 
particular officer. Further the rules framed by 
the Government regarding the conduct of Gov¬ 
ernment litigation have no bearing on the ques¬ 
tion of reference to arbitration. The reference 
has to be made not to the person who sanctioned 
the contract but to the officer who may be holding 
the appointment of the sanctioning authority at 
the time of the dispute. So reference to the Offi¬ 
cer who became the successor of a different officer 
as the sanctioning authority on a re-organization 
of the department is valid. ( Jai Lai, J.) Kidar 
Nath Ram Chandra v. Secretary of State. 171 
I.C. 361=40 P.L.R. 643=A.IR. 1938 Lah. 223. 

-- Clause in contract—Submission to — Proof — 

Writing, if necessary. 

A submission of a party to an arbitration clause 
need not be in writing. It may be proved hy other 
evidence. ( Addison, J.) Jubilee Chamber of 
Commerce, Ltd., Rawalpindi v. Lala Amrit 
Shah. 42 P.L.R. 48=A.I.R. 1940 Lah. 180. 

Clause in contract — Validity—One of parties 
a firtfi—Dispute to be referred to its directors. 

Where one of the parties to a contract is a firm, 
a clause for the submission of disputes to the 

directors * s perfectly legal. 
(Addison, /.) Jubilee Chamber of Commerce, 
Ltd., Rawalpindi v. Lai.a Amrit Shah. 42 P. 
L.R. 48=A.I.R. 1940 Lah. 180. 

“ Clause in contract—Validity. See Contract 
Act, S. 28. A.I.R. 1937 All. 650. 

Power of. 

■Pozvers of arbitrator—Death of 


. _ _ one of 

parttes before decision—Power of arbitrator to 
continue proceedings. 

The arbitrators have jurisdiction to continue 
the arbitration proceedings although one of the 
parties dies before they give their decision, 
where one of the terms of the agreement between 
the parties is that their heirs and legal represen¬ 
tatives would be bound by the decision of the 
arbitrators In the absence of such a term in the 
agreement between the parties, the arbitrators 
have no authority to go on, although a son of the 
deceased files an application on behalf of himself 
a ? d °u “ e half of his minor brothers to the effect 
Vjjt j arbitra *on proceedings should continue. 
(Henderson, J ) Abinash Chandra v. Para- 
shuram. 44 C.W.N. 866. 

-—Powers of arbitrator — Procedure. 

An arbitrator is not bound by the technical 
rules of procedure which the Court must follow, 
nor need he record separate findings on the 
various points on which the parties are at issue, 
or write a reasoned judicial decision. All that he 

IS tT C l U, J red to . do * s to 8j ve an intelligible decision 
which determines the rights of parties in relation 
to the subject-matter of the reference. Where an 
arbitrator has been selected by reason of his 
special knowledge of the affairs of the parties to 
decide dispute, he is entitled to take a broad view 
ot the case and give an award, which he conceives 
ro De just and equitable in the circumstances. 
L am * Tek Chand, J.) Raminder 

SINGH V. Mohinder Singh. A.I.R. 1940 Lah. 186. 

Q.. D.—16 
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-Powers of Court—Difference of opinion 

between arbitrators—Power of Court to appoint 
umpire—Deed of reference filed by parties not 
providing for such contingency. See C. P. Code, 
Sch. II, Para. 4. 42 P.L R. 124. 

Misconduct. 

- See under sub-headings. Arbitrator— 

Award—Miscellaneous. 

Reference. 

-Reference—Agreement not signed by ex 

parte defendant—Award—Decree on—Mortgagee 
with possession from ex parte defendant—Suit 
to declare decree illegal and void—Maintainabi¬ 
lity. See C. P. Code, Sch. II, Para. 15. 1935 

A.M.L.J. 89. 

- Reference—Parties to suit agreeing to abide 

by decision of presiding officer after local inspec¬ 
tion — Effect oj—Presiding officer, if appointed as 
arbitrator — C. P. Code, Sch. II. 

Where the parties to a suit presented an appli¬ 
cation saying that they were desirous of leaving 
the matter entirely in the hands of the presiding 
officer, and that they would be bound by whatever 
decision he should arrive at after making a local 
inspection. 

Held, (1) that although the word ‘arbitrator’ 
was used by the parties in their application, the 
agreement was no more than to abide by the deci¬ 
sion of the Court, arrived at as the result of a 
local inspection, without recording any evidence, 
and there was nothing against the validity of such 
an agreement and that the parties did not mean to 
appoint the presiding officer as an arbitrator in 
the case, (2) that the provisions of Sch. II, C. P. 
Code, did not apply to cases in which the parties 
to a suit wanted to appoint the presiding officer 
of the Court, in which the suit was pending, as an 
arbitrator, (3) that it was not incumbent upon the 
presiding officer under the law to record notes of 
his local inspection. ( Zia-ul-Hasan and Smith, 
JJ.) Naushad Ali v. Mohammad Ishaq. 13 
Luck. 152=166 I.C. 853=9 R.O. 343 (2) = 1937 
O.W.N. 223=1937 O.L.R. 63=A.I.R. 1937 Oudh 
224. 

- Reference — Revocation—Ground for—One 

of the parties working at the shop of a kuram of 
arbitrator. 

Where after the subject-matter of a suit was 
referred to arbitration and before any proceed¬ 
ings are taken by the arbitrator, one of the parties 
applies to revoke the reference on the ground that 
the other party is working at the shop of one X, 
a kuram of the arbitrator, a fact which has subse¬ 
quently come to his notice, the Court should can¬ 
cel the reference even though it was originally 
made on the joint application of both the parties. 
(Skemp, J.) Karam Din v. Mohammad Din. 
166 I.C. 1008=9 R.L. 454 (1)=38 P.L.R. 480 
(1)=A.I.R. 1937 Lah. 71. 

Reference by party to contract on basis of 


arbitration clause—Stay by Court—Party charged 
with fraud—Right to apply to Court for stay of 
arbitration proceedings. 

The Court has a discretion to stay arbitration 
proceedings which have been initiated by a party 
on the strength >>( an arbitration clause in the 
contract between the parties. When the questions 
at issue between the parties involve serious allega¬ 
tions of fraud—one of the parties going to the 
length of filing a criminal complaint against the 
other—the party who is charged with fraud has 
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the r ght to ask the Court that matters which 
affect his honesty and integrity should be decided 
in open Court. {Leach, C.J. and Madhavan Nair, 
J.) Laldas Lakshmidas v. J. D. Italia. 48 L. 
W. 399=178 I.C. 761=11 R.M. 494=1938 M.W. 
N. 924=A.I.R. 1938 Mad. 918=(1938) 2 M.L.J. 
531 (2) - 

-Reference made in pending suit without 

Court’s intervention—Award if compromise. See 
C. P. Code, O. 23, k. 3. 1939 Rang. L.R. 280(F.B.) 
- Reference to — Validity — Mutwalli — Decla¬ 
ratory suit by. 

In a suit for a declaration that the plaintiff is 
the mutwalli of a mosque, reference to arbitra¬ 
tion is not illegal and the decree passed in accor¬ 
dance with the award is not invalid. ( Bhide, J.) 
Fazal Rahman v. Zainab Bibi. A.I.R. 1940 
Lah. 123. 

-Reference to arbitration—Leave of Court. 

See C. P. Code, O. 32, R. 7. 

Umpire. 

--** Umpire”—Meaning of. 

The ordinary meaning of the word ‘umpire' is 
a person who is to decide upon disagreement. 
< Weston, J.) Louis Dreyfus & Co. v. Hemandas 
Hotchand. 187 I.C. 262=12 R.S. 224=A.I.R. 
1940 Sind 37. 

- 'Umpire—Failure to appoint—If fatal. 

In a case where the arbitrators disagreed on 
the matters referred to them, and the necessity 
for umpire became established, it may well be 
that the omission of the arbitrators to appoint an 
umpire before they entered upon the submission 
would be fatal to the whole proceedings. But 
when, no disagreement between the arbitrators 
occurred, the omission to make the appointment 
of umpire is not a defect amounting to legal mis¬ 
conduct on the part of the arbitrators and suffi¬ 
cient to vitiate the award made. {Weston. J.) 
Louis Drf.yfus & Co. v. Hf.mandas Hotchand. 
187 I.C. 262=12 R.S. 224=A.I.R. 1940 Sind 37. 

Miscellaneous. 

- Contemporaneous civil suit—Absence of 

stay—Validity of arbitration proceedings — Con¬ 
tinuation — Procedure. 

Where the same matter comes before two tribu¬ 
nals, a public tribunal appointed by the Sovereign 
and a domestic forum chosen by the parties, and 
no order is made staying the proceedings either 
under S. 19, Arbitration Act, or under Para. 2 of 
Sch. II, C. P. Code, before the one or the other, 
the public tribunal alone must decide that matter 
and cannot be hampered by any adjudication 
thereupon made by the private tribunal. Neither 
can that adjudication be pleaded as a bar to the 
action nor can it be allowed to affect the merits of 
the decision given by the public tribunal. Thus 
the effect of the institution of the suit is that all 
proceedings before the arbitrators subsequent to 
the institution of the suit are invalid. But if after 
the institution of the suit a party still wishes to 
proceed with the arbitration, his remedy is to 
apply for stay, which the Court will grant, unless 
there are weighty reasons to the contrary, leaving 
the parties to proceed with the arbitration from 
the stage at which the proceedings were on the 
date of the institution of the suit. ( Tek Chand. 
Offg C.J. and Abdul Rashid, J.) Jowahir Singh 
Sundar Singh v. Fleming Shaw & Co., Ltd., 
Amritsar and Karachi. 176 I.C..352=11 R.L. 
201=A.I.R. 1937 Lah. 851. 
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--— Misconduct—Party aware of the claim 

against him—Arbitrator supplying him with the 
details of the claim and passing award on the same 
day — Propriety. 

Where an arbitrator supplied the litigant 
appearing as a party before him with details of 
the claim against him and proceeded to give his 
award on the same day, 

Held, he should have given the party further 
opportunity to meet the case set up against him. 
But his failure to do so does not amount to judi¬ 
cial conduct, where the party has not been ignor¬ 
ant of the nature of the claim when he appeared 
before the arbitrator. Ordinarily a litigant appear¬ 
ing as a party before an arbitrator is entitled to 
know the details of the claim which has been pre¬ 
pared against him. (Jai Lai, J.) Kidar Nath 
Ram Chandrae. Secretary of State. 171 I.C. 
361=40 P.L.R. 643=A.I.R. 1938 Lah. 223. 
ARBITRATION ACT (IX OF 1899)—Appli¬ 
cability— Contract of insurance accepted in Presi¬ 
dency Town—Contract containing arbitration 
clause. See C. P. Code, Sch. II, Para. 17. 1937 
A.L.J. 98=A.I.R. 1937 All. 208. 

- Applicability of provisions—Architect settl¬ 
ing cost of work redone. 

When a member of a firm of architects is 
holding an inquiry as to the cost of certain work 
redone, on the refusal of the contractor to do so, 
he acts in his capacity as an arbitrator and is sub¬ 
ject to the provisions of the Arbitration Act. 

(Rupchand Bilaram, Ag. J.C. and Lobo, A.J.C .) 
Harnamsing v. Parsram Lalchand. 173 I.C. 
401 = 10 R.S. 210=A.I.R. 1938 Sind 45. 

--S. 2 (as amended by U. P. Local Act)— 

Applicability. 

Under the Arbitration Act as amended by the 
U. P. Local Act, in order to make the Act appli¬ 
cable, the parties themselves should agree that 
the arbitration proceedings should take place 
under the Arbitration Act. It is, therefore, neces¬ 
sary that there should be a specific reference in 
the agreement to the Indian Arbitration Act, and 
a mere reference to arbitration in general would 
not bring in the operation of the Act. ( Sulaiman , 
C.J and Bajpai, J.) Guardian Assurance Com¬ 
pany, Ltd. v. Shiva Mangal Singh. I.L.R. 
(1937) All. 234=1937 A.L.R. 265=167 I.C. 897 
=9 R.A. 585=1937 A.L.J. 98=1937 A.W.R. 52 
=A.I.R. 1937 AH. 208. 

—-S. 2 —Award relating to mortgaged property 

situated at Sialkot—Jurisdiction of Amritsar 
Court to make order filing award. 

Though S. 2, Arbitration Act, does not ex¬ 
pressly refer to the provision of the law contain¬ 
ed in S. 16, C. P. Code, the implication is obvious 
when it states where the suit could be instituted. 
Where mortgaged property which was involved 
in the award is situated at Sialkot. the Court of 
the District Judge at Amritsar has no jurisdic¬ 
tion to make an order filing the award, inasmuch 
as if the subject-matter submitted to arbitration 
were the subject of a suit, the suit could not be 
instituted at Amritsar. (Addison and Din Moham¬ 
mad, JJ.) Gopi Chand v. Khazan Chand. 178 
I.C. 240=40 P.L.R. 598=A.I R. 1938 Lah. 226. 
- -S. 2 — Scope—Suit maintainable in Presi¬ 
dency town on account of residence of defendant. 

A case falls within the purview of S. 2 of the 
Arbitration Act only where the subject-matter in 
dispute is of such a nature as to be the subject of 


QUINQUENNIAL DIGEST, 1936—1940 




















CIVIL, CRIMINAL AND REVENUE. 



ARBITRATION ACT (1899), S. 3. 

dispute in a Presidenc>-town, and not where the 
subject-matter is not of such a nature and the 
suit could be filed because the defendant resides 
there. ( Sulaiman , C.J. and Bajpai, J.) Guardian 
Assurance Company, Ltd. v. Shiva Mangal 
Singh. I.L.R. (1937) All. 234=1937 A.L.R. 265 
=167 I.C. 897=9 R.A. 585=1937 A.L.J. 98=. 
1937 A.W.R. 52=A.I R. 1937 All. 208. 


-Ss. 3, 4 (a) and 11 (2)—Reference to arbi¬ 
tration by company—Award, where to be filed. 
See Companies Act, S. 152 (3). 44 C.W.N. 285. 

S. 4—“ Submission”—Rules of Merchants’ 


« • * w » V . » » * . fc V V J - ■ - ■ " — 

Association requiring members to submit differ¬ 
ences inter se to arbitration — Written undertaking 
to abide by rules signed by members — If written 
agreement to submit. 

The words of the definition of ‘submission’ in 
S.4 of the Arbitration Act are sufficiently wide to 
include cases where the agreement is made with¬ 
out, at the time it is made, there being any differ¬ 
ences between the parties, either in existence or 
in direct contemplation. Also it is not necessary, 
to constitute a ‘submission’ that the terms of the 
agreement should all be contained in one docu¬ 
ment. Such an agreement may be found in cor¬ 
respondence consisting of a number of letters. 
The printed rules of Merchants’ Association re- 

a uiring all members in all cases of dispute or 
ifferences inter se arising from certain transac¬ 
tions to submit the said disputes or differences to 
arbitration together with the written undertak¬ 
ings to abide by the rules, signed by members at 
the time of their admission as members are 
sufficient to constitute the written agreement to 
submit required by S. 4. (Weston, J.) Kotumal 
Pokardas V. Adam Haji. I.L.R.(1939)Kar. 769= 
186 I.C. 272=12 R.S.189=A.I.R. 1939 Sind 357. 

—--Ss.4 (b) and 19— ‘Submission’ — Arbitration 

clause tn contract. 

An arbitration clause in a contract for sale of 
goods ran thus:—“If any dispute arises with 
regard to this indent or to relative goods, it shall 
be optional to you (seller) to release me from the 
contract and take the goods back or to refer the 
dispute in respect of Japanese goods to the arbi¬ 
tration of Japanese Commercial Museum and in 
respect of other goods to the arbitration of the 
Bengal Chamber of Commerce or to two 
merchants, one to be nominated by each party.and 
I agree to accept the decision of the arbitration 
as final.’’ Though the defendant offered to refer 
the dispute to the arbitration, the plaintiff filed 
a suit claiming damages for breach of con- 
tract. The defendant made an application for stay 
of the suit. 

a tliat tbe arbitration clause fulfilled the 

definition of “submission’’ as given in the Indian 
Arbitration Act and that the test was whether both 
parties were bound by that clause and not whe¬ 
ther a right had also been expressly given to the 
opposite party to initiate arbitration proceedings. 

Held, further, when the plaintiff elected not to 
release the defendant from the contract, he 
was bound to refer the matter in dispute to arbi¬ 
tration. Further the suit and all proceeding* 
thereunder were stayed. ( R . C. Milter, J.) 
Brindaban Chandra DatTa & Co v Bishkek 
war La... I.L.R H937) I Cal. 606=174 I C 
=10 R.C. 610=A.I.R. 1938 Cal. 10. 

p , 4 ( b >”“-Submission to arbitration 
Essentials. 
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In order that there may be a valid submission 
to arbitration as defined by S. 4, Cl. ( b ) of the 
Arbitration Act, it is only necessary that there 
should be a written agreement embodying either 
directly or by implication all the terms. It is not 
necessary that each party should sign the submis¬ 
sion to arbitration. All that is required is that 
both parties accept a written document as con¬ 
taining the agreed terms ; it might be in the form 
of a signed document by both parties containing 
the terms, or a signed document by one party con¬ 
taining the terms and a plain acceptance either 
signed or orally accepted by the other party, or in 
the third case, an unsigned document containing 
the term of the submission to arbitration, agreed 
to orally by both parties. 56 Cal. 118 and 53 All. 
384, Foil. (Panckridge. J.) Keshoram Cotton 
Mills v. Kanhyalal. 44 C.W.N. 607. 

- S. 5 — Applicability—Matter in dispute not 

within jurisdiction of arbitrators—Remedy of 
aggrieved party—Application for leave to revoke 
submission. 

If a matter in dispute submitted to arbitration 
is not within the jurisdiction of arbitrators, the 
proper remedy of a party to the submission is to 
apply to the Court for leave to revoke the sub¬ 
mission. If the Court is satisfied that the submis¬ 
sion was ultra vires it has undoubtedly the power 
to give leave to revoke the submission to arbitra¬ 
tion, and that is the appropriate remedy. ( Cornish, 
J ) Madura Mills Co., Ltd. v. Krishna Ayyar. 
171 I.C. 690=10 R.M. 390=1937 M.W.N. 518= 
45 L.W. 405=A.I R. 1937 Mad. 405. 

- S. 8 —Refusal by arbitrator to'act further till 

payment of his fees—If amounts to refusal to act. 

Where the arbitrator says that he would act no 
further till his fees are paid in advance such 
action amounts to a refusal to act on his part 
within the meaning of S. 8, Arbitration Act, and 
a new arbitrator can be appointed in his place. 
(Ameer Alt, J.) Priyabrata Bose v. Phani 
Bhusan Ghose. 174 I.C. 483=10 R.C. 677=A. 
I.R. 1937 Cal. 523. 

-S 8(1) (b)— Construction—Parties jointly 
appointing two arbitrators—One of them dying— 
Court's poiver to supply vacancy. 

It is an ordinary canon of construction that a 
section of a statute should be so construed as to 
render every part thereof consistent with every 
other part. S-8 must be read as a whole and Cl. 
(b) of sub-S. (1) must be read as qualified by sub- 
S. (2). It is consistent with the language of 
entire section to construe Cl. (6) as covering the 
case of a vacancy where the submission provides 
for reference to a single arbitrator and any other 
construction would render Cl. (b) of sub-S. (1) 
inconsistent with the words of sub-S (2). Hence 

where the parties have jointly appointed two 
arbitrators and one of the arbitrators dies or a 
vacancy otherwise occurs, the Court has no power 
under S. 8 (1) (b) to supply the vacancy and ap¬ 
point an arbitrator. (Lobo, /.) Ramji Puru- 
shotam V. Hari Shamla. 181 I.C. 337=11 R.S. 
215=A.I R. 1939 Sind 81. 

--S. 9 — Appointment of arbitrator before ex¬ 
piry of seven days from notice — Legality. 

The appointment of an arbitrator within seven 
days from the service of notice on the other party 
is illegal and the mere embodying of the appoint¬ 
ment in a reference on a later date does not affect 
the invalidity of the appointment. (Lobo, J .) 
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Kishinchand Santram V. R OCH ALDAS. 180 I.C* 
143=11 R.S. 170=A.I.R. 1939 Sind 24. 

-S. 9— Scope — Contract of sale — Arbitration 

clause—Appointment of arbitrators in contraven¬ 
tion of S. 9 — Legality. 

K and M entered into a contract of sale of cer 
tain goods on terms and conditions of the import¬ 
ing office. The contract between the parties con¬ 
tained an arbitration clause which provided that 
all disputes of whatsoever nature, unless amicably 
settled, should be referred to two arbitrators, 
one to be nominated by each under the provisions 
of the Arbitration Act. Upon a dispute having 
arisen K nominated one arbitrator on its behalf 
and called upon M to nominate one for him with¬ 
in three days. On failure of M to do so A'him¬ 
self appointed an arbitrator on behalf of M. This 
was in accordance with the arbitration clause 
contained in the contract between K and the im¬ 
porting office. The two arbitrators thus nomi¬ 
nated by K drew up an award. 

Held, that the arbitrators acted without juris¬ 
diction because whatever terms and conditions of 
the importing office were to be incorporated in the 
contract between K and M, the arbitration clause 
in the contract of the office could not be incorpo¬ 
rated by implication because the contract between 
K and M actually contained a separate arbitra¬ 
tion clause and hence the appointment of another 
arbitrator by K on behalf of M was in contraven¬ 
tion of the provisions of S. 9, Arbitration Act, 
and hence illegal. ( Lobo, J) Kishinchand 
Santram v. Rochaldas. 180 I.C. 143=11 R.S. 
170=A I R. 1939 Sind 24. 

-S. 10— Duty of arbitrator to follow rules of 

evidence. 

An arbitrator is not of course bound by the 
technical and strict rules of evidence. But he 
must not disregard the rules of evidence which 
are founded on fundamental principles of justice 
and public policy. (Wadia, J .) Aboobakar Latiff 
v. Reception Committee. Indian National 
Congress. 171 I.C. 470=10 R.B. 200=39 Bom. 
L.R. 476=A.I.R. 1937 Bom. 410. 

-S. 11— Award against minor—Filing of — 

Appointment of proper guardian—Necessity for — 
C. P. Code, S. 141 and O. 32, R. 3. 

Under S. 141, C. P. C>de, the procedure provid¬ 
ed in regard to suits is to be followed, so far as it 
can be made applicable, in all proceedings in any 
Court of civil jurisdiction. The presentation of 
an application by an arbitrator for filing an award 
under S. 11 of the Arbitration Act comes within 
the category of “civil proceedings." Where, 
therefore, the award is against a minor, it is in¬ 
cumbent to make a prayer in the application for 
the appointment of a proper guardian for such 
minor under O. 32, R. 3, C. P. Code. If a proper 
guardian is not appointed, a decree passed against 
the minor on the basis of the award is a nullity. 
(Abdul Rashid, J ) Arura v Punjab Zamindara 
Bank, Ltd 42 P.L R. 114=A.I.R. 1940 Lah. 164. 

-S. 11— Filing of award — Jurisdiction of. 

The contention that under the Arbitration Act 
jurisdiction to entertain proceedings is given to 
the District Judge alone and the Additional 
District Judge is not competent to entertain such 
proceedings is not maintainable as it is opposed to 
S. 21, Punjab Courts Act, which provides that the 
Additional District Judge can exercise all the 
powers of the District Judge, but the District 
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Judge has to assign such powers to him. Pre¬ 
viously a case was on the record of the District 
Judge, who actually heard it and subsequently it 
went to the Additional District Judge who dis¬ 
posed of it. No objection was taken by the party 
to the jurisdiction of the Additional District 
Judge on that date. 

Held, that under the circumstances it must be 
assumed that the District Judge did assign this 
case to the Additional District Judge. In any 
case, the party having taken no objection to the 
jurisdiction of the Additional District Judge was 
not entitled to raise it subsequently. (Jai Lai, J.) 
Shiv Nath Rai v. Mfssrs. Lallo Mal. 182 
I.C. 159=12 R.L. 3=A.I R. 1938 Lah. 838. 

- S. 11— Order declining to file award — 

Appeal. 

There is no provision in the Arbitration Act 
for appeal against an order refusing to file an 
award. But an appeal filed through mistake can 
be heard as a revision. ( Mir Ahmad, A.J.C.) 
Peoples Bank of Northern India, Ltd. v. Lekhu 
Ram. 173 I.C 11 = 10 R. Pesh. 49=40 P.L.R. 79 
=A.I.R. 1938 Pesh. 3. 

-S. 11 (2) — Award filed in wrong Court — 

Proper order. 

If an application to file an award is made in a 
Court which has no jurisdiction to entertain it, 
the proper order on it would be, not an order of 
dismissal, but an order for return of the applica¬ 
tion for presentation to the proper Court. (Mit ter 
and Lodge, JJ.) Jhirighat Native Tf.a Co., 
Ltd. v. B. Gupta. I.L.R (1940) 1 Cal. 358=188 
I.C. 143=44 C.W.N. 285=71 C.L.J. 62=1940 
Comp.C. 56=A.I.R. 1940 Cal. 220. 

-S. 11 (2) — Reference to arbitration by com¬ 
pany—Award, where to be filed. See Companies 
Act, S. 152 (3). 44 C.W.N. 285. 

- Ss. 11, 13 and 14 —Application by arbitra¬ 
tor to District Judge for filing award—District 
Judge transferring file to another Judge—Legality 
of procedure. 

A dispute between a Bank and 5 was referred 
to arbitration under the provisions of the Arbi¬ 
tration Act. The arbitrator made an award in 
favour of the Bank and filed it in the Court of 
the District Judge. The District Judge transfer¬ 
red the application and award to the Court of the 
Honorary Sub-Judge who on the acceptance of 
the award by the parties passed a decree in terms 
of the award. Subsequently the designations of 
the various Courts in the province were altered 
and the Divisional Judge (old style) became the 
District Judge. The arbitrator and the Bank 
presented a fresh application in the Court of the 
District Judge that the award be filed in his 
Court. The Court directed it to be filed. 

Held, that the procedure adopted by the Dist¬ 
rict Judge in sending the file to the Court of the 
Honorary Sub-Judge was a nullity. All the pro¬ 
ceedings were complete when the award was 
filed by the arbitrator subject to any action which 
might be taken by the Court under Ss. 13 and 14; 
the mere presentation of the award amounted to 
filing of .it within the meaning of S. 11 and as it 
was already filed, a second application for filing 
it did not lie and the order of the District Judge 
on that application was a nullity. ( Middleton , 
J.C. and Almond, A.J.C.) SainditTa Mal v. 
Lyallpur Bank. 160 I.C. 693=8 R. Pesh. 127 
=A.I.R. 1936 Pesh. 2. 
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_.s. 12— Extension of time—Discretion of 

Court—Power to extend time without application 

by a party. ... , . 

Extension of time for making the award under 

S. 12 of the Arbitration Act is a matter entirely 
within the discretion of the Court. There is 
nothing in the section to suggest that the Court 
should not exercise this power to extend the time 
unless it had been expressly asked by a party to 
do so. (Cornish, J.) M adura Mills Co., Ltd. v. 
Krishna Ayyar. 171 I.C. 690—10 R.M. 390— 
1937 M.W.N. 518=45 L.W. 405=A.I.R. 1937 
Mad. 405. 

- S. 13 —Award remitted re-consideratton — 

Powers of arbitrator—Scope of. 

A Judge remitted an award to the arbitrator 
and indicated particular matters which had to be 
dealt with by the arbitrator. In the final award 
the arbitrator submitted that he dealt specifically 
with those points and also gave certain directions 
for carrying out his decision on these matters 
into effect. 

Held, the other changes introduced in the final 
award were merely incidental or consequential, 
and that they fell within the scope of the ques¬ 
tions remitted to him for re-consideration and 
that the award was not vitiated. ( Abdul Rashid 
and Addison, JJ .) DamodaR Das and Sons, Ltd. 
v. Basheshar Nath. 167 I.C. 730=9 R.L. 
541 (2)=A I.R. 1936 Lah. 865. 

-S. 13— Award — Remission in part — Juris¬ 
diction of Court. 

A Court in remitting an award under S. 13 of 
the Arbitration Act must remit it as a whole and 
has no jurisdiction to remit only a part of the 
award for re-consideration. (IVadia, J .) Aboo- 
BAKER LATIFF V. RECEPTION COMMITTEE, INDIAN 

National Congress 171 I.C. 470=39 Bom.L. 
R. 476=10 R.B. 200=A.I.R. 1937 Bom. 410. 

-Ss. 13 and 14— Award — Remission of — 

Grounds for—If same as for setting aside. 

Under S. 13 of the Arbitration Act, the Court 
is not bound to remit the award only on the 
grounds mentioned in para. 14, Sch. II, C. P. 
Code. An award may generally be remitted on 
the following grounds: (1) defect patent on the 
face of the record ; (2) mistake on the part of the 
arbitrator, such that he himself desires a remis¬ 
sion of the award to him ; (3) discovery of some 
material evidence subsequent to the making of 
the award which might have affected the arbitra¬ 
tor's decision ; and (4) misconduct, i hese are 
not, however, exhaustive. The grounds for 
remitting an award are much wider than those 
for setting an award aside under para. 14; but the 
jurisdiction is statutory and cannot he increased 
or decreased. (IVadia, J.) Aboobaker I.atiff v. 
Reception Committee, Indian National Con¬ 
gress. 171 I.C. 470=39 Bom.L.R. 476=10 R.B 
200=A I.R. 1937 Bom 410. 

■ S . 14—Petition under—Nature and scope 
of—Applicability of O. 1. »»'.8, C. P. Code. See 
C. P. Code, O. 1, R. 8 . 38 Bom L R. 380. 

-S. 14— Scope — Question of validity of sub¬ 
mission—If can be enquired into. 

The words of S. 14 are sufficiently wide to 
cover an enquiry into and a decision on the ques¬ 
tion of the validity of the submission. As the 
basis of an arbitration is the submission, the im¬ 
proper procuring of an arbitration, which is 
covered by S. 14 must include the question of the 


validity of the submission. (Davis, J.C. and 
Mehta, A.JC.) Rochanbai v. Motumal. 31 S. 
L.R. 55=169 I.C. 623 = 10 R.S. 10=A.I.R. 1937 
Sind 110. 

-S. 14— Scope — Suit to set aside award on 

the ground of arbitrator's misconduct — Maintain¬ 
ability. 

Quaere. —Whether a suit lies to set aside an 
award on the grounds covered by S 14 of the 
Arbitration Act, by reason of R 373 of the 
Bombay High Court (Original Side) Rules. 
(IVadia, J.) Abdul Gani Sumar v. The 
Reception Committee of the 48th Indian 
National Congress. 60 Bom. 645=163 I.C. 
532=9 R.B. 29=38 Bom.L R. 380=A.I.R. 1936 
Bom. 259. 

- S. 15 — Azoard filed in Court—Conclusive 

nature of—Remedy of aggrieved party. 

An award, once it is made and filed under the 
Arbitration Act, is conclusive of the matters 
which it decides until it has been set aside by 
legal process. A party dissatisfied with an award 
may either file a suit to set aside the award or he 
can apply under S. 14 of the Act. (McNair, J.) 
Bal Krishna Mohta v. Brijmohan Biani. 
42 C.W N. 367. 

-S. 15— Award filed in Court—Effect of— 

Enforceability as a decree—Objection as to juris¬ 
diction of arbitrator or validity of award—If can 
be raised in execution 

Award when filed in Court is enforceable as if 
it were a decree of Court and an executing Court 
has to treat it as such and execute it. It is open 
to an aggrieved party to raise the question of the 
jurisdiction of the arbitrator by instituting a 
regular suit. But he cannot be permitted to raise 
the question in execution as the executing Court 
cannot go into the question as to the validity of 
the award or the jurisdiction of the arbitrator. 

(Rachhpal Singh and Ismail, JJ.) Krishna 
Gopal v Mst. Lakshmi Bai. I.L.R. (1938) All. 
389=175 I C. 297=10 R.A. 676 = 1938 A.L.R. 
412=1938 A L J. 210 = 1938 A.W.R. (H.C.) 135 
=A.I.R 1938 All. 232. 

- S. 15 —Decree passed on award—If a bar to 

enforce award. 

No decree need be passed on an award to which 
the Arbitration Act applies. The passing of a 
decree therefore is a superfluous act for doing 
which a Judge has no legal sanction. It is conse¬ 
quently a nullity and a surplusage which must be 
ignored and is no bar to the application to enforce 
the award. (Mir Ahmad, A.J.C.) Peoples Bank 
of Northern India, Ltd. v Lekhu Ram 173 I. 
C 11 = 10 R Pesh. 49=40 P.L R. 79=A.I R. 
1938 Pesh. 3. 

- S. 15 —Execution of award—Right of 

holder after transfer of his rights thereunder — C. 
P. Code, O. 21, R. 16. 

Though an award filed in Court is not a decree 
it is given the same status as a decree for the 
purpose of enforcement, with the result that all 
the provisions of the C. P. Code applicable to 
execution apply to such award. Therefore the 
.holder of an award is entitled to execute the 
award, although he may have transferred his 
rights under it to a transferee unless and until 
such transferee comes to the Court and applies 
under O. 21, R. 16, C P. Code. (McNair, J.) 
Anath Nath v Monmotha Nath 184 I.C. 
652=12 R C. 263=A.I.R. 1939 Cal. 482. 
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-S. 15— Reference to arbitration by company 

—Decree passed on award and executed by Court 
without objection—If ultra vires— Points decided 
in such proceedings — If res judicata 

Where in a reference to arbitration by a limited 
liability company a decree is passed by a Sub- 
Judge and is executed without objection by the 
judgment-debtor, the question whether the 
decree could be executed in that Court or not 
does not become res judicata. The decree is a 
nullity in such arbitrations because it is the 
award which has to be executed. It follows that 
the Court should ignore the decree and the exe¬ 
cution of such decree is ultra vires. A fortiori a 
point decided in such ultra vires proceedings can¬ 
not become res judicata. It is the award which 
has to be enforced and it can only be enforced by 
the District Judge and no one else A I R. 1933 
Pesh. 66, Re!, on. ( Almond. J.C. and Mir Ahmad, 
J.) Peoples Bank of Northern India, Ltd. v. \ 
Padam Lal. 177 I.C 659=11 R. Pesh. 30=A.I. 
R. 1938 Pesh. 54. I 

-Ss. 15 and 11— Award made, but not filed, 

before institution • of suit—Power of arbitrator 
to file award. , 

Where a valid award has been made, but not 
filed, before the institution of a suit by one of the 
parties to the arbitration proceeding, the arbitra¬ 
tor, although he is functus officio in his judicial 
capacity when the suit is instituted, is not pre¬ 
vented from acting in a ministerial capacity in 
filing the award. ( McNair . J.) Balkissen 

Mehta v. Brijmohan. 41 C.W.N 1198. 

-S. 19— A pplication under—Nature of — 

Order on — Revision. 

An application made under S 1°, Arbitration 
Act, is not an interlocutory proceeding or a mere 
branch of a suit within the meaning of S. 115 of 
the Code. It is a case in itself and decides finally 
between the parties whether the matter shall or 
shall not be decided by arbitration ; therefore an 
application in revision will lie and is not exclud¬ 
ed by S. 115. (Davis, J. C. and Lobo, A.J.C ) 
Indo Persian Trading Co. v Parmanand Har- 
namsingh 166 I.C. 541=9 R.S 146=A.I R 
1936 Sind 205. 

-S. 19— Application for stay — Onus. 

Where an application is filed by a defendant 
for stay of the suit under S. 19 of the Arbitration 
Act, the onus is always on the plaintiff to show 
■why he should not be bound by an agreement to 
refer disputes to arbitration. ( Addison , J.) 
Jubilee Chamber of Commerce, Ltd., Rawal¬ 
pindi v. Lala Amrit Shah. 42 P.L.R. 48=A.I. 
R, 1940 Lah. 180. 

—■-S. 19 - Arbitration and civil suit—Award 

prior to stay of suit — Legality—Stay of suit—If 
can be ordered. 

The defendant submitted a dispute to the 
arbitration under an agreement to do so. The 
plaintiff instituted a suit in the Civil Court 
relating to the same dispute in breach of the 
agreement. The plaintiff subsequently filed an 
application under O. 39, R. 1, C. P. Code, for 
injunction, restraining the arbitration from con¬ 
tinuing its proceedings, pending the suit. The 
arbitration proceedings continued in spite of 
this application, on which no order had 
been passed and an award was delivered. Subse¬ 
quently during O. 39, proceedings, the defen¬ 
dant filed an application under S. 19, praying 
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for the stay of the suit as the award had 
already been delivered. The defendant had taken 
no other proceeding or filed any written statement 
in the suit concerning the dispute. 

Held, that the award was null and void as an 
order staying the suit und<-r b. 19 of the Act was 
not obtained before the award. 

Held, further, that the declaration that the 
award was null and void did not mean that the 
defendant's application under S. 19 should be 
dismissed. On the other hand the Court was 
bound to consider and decide it according to 
law. (Tek Cliand, Offg. C.J. and Abdul Rashid , 
J.) Jowahfr Singh Sunder Singh v. Fleming 
Shaw & Co., Ltd. 176 I.C. 352=11 R.L. 201= 
A.I.R. 1937 Lah. 851. 

*—S. 19— Clause in agreement to refer to 
arbitration, dispute arising out of agreement — 
Plaint alleging rescission of contract onground 
of breach of its terms by defendants—Plaint rais¬ 
ing issue as to factum of contract — Suit, if may 
be stayed in either case. 

Where an agreement in writing was entered 
into between the plaintiffs and the defendants, 
which contained a clause, whereby it was provi¬ 
ded that in case of disputes between the parties 
arising out of the agreement, the matter should 
be submitted to arbitration, and the plaintiff’s 
case is that the contract was rescinded by him as 
the defendants were gulity of a breach of some of 
the written as well as the oral terms of the con¬ 
tract relating to payment, the dispute between 
the parties arises out of the agreement, the ques¬ 
tion being whether the defendants committed a 
breach of the terms, and the defendants are,there¬ 
fore, entitled to an order staying the suit of the 
plaintiffs for a declaration that the contract has 
been validly rescinded. But where the case of 
the plaintiffs is that the person who signed the 
contract as representing them had no authority to 
do so, that there was, therefore, no contract 
between the parties and, accordingly, no agree¬ 
ment to refer to arbitration, a suit by them for a 
declaration that they did notenter into the alleged 
contract is not, so far as it deals with that con¬ 
tract, in respect of a matter referred within the 
meaning of S. 19 of the Arbitration Act, and the 
defendants are not, therefore, entitled to a stay 
of the suit. ( Panckridge , J.) Hari Nagar 
Sugar Mills, Ltd. v. Skoda (India), Ltd. 41 C. 
W.N. 563. 

--—S. 19— Order refusing stay—Appeal or re¬ 
vision. 

Obiter. —From an order refusing stay under 
S. 19, no appeal lies; only revision is competent. 

( Coldstream, J.) Regal Theatres, Ltd. v. Gur- 
charan Singh. 39 P.L.R. 423=172 I.C. 432= 
10 R.L. 323=A.I.R. 1937 Lah. 206. 

-—S. 19— Right to invoke Act — Onus. 

It is for the party who is invoking the Arbitra¬ 
tion Act to prove his right so to do. ( Panckridge , 
J.) Keshoram Cotton Mills v. Kanhyalal. 44 
C.W.N, 607. 

-S. 19— -Stay of suit — Award declared nulli¬ 
ty—Arbitration proceedings—If can continue. 

Any proceedings taken after the institution of a 
suit on a reference made prior to the institution 
of the suit are no doubt null and void; but a suit 
can still be stayed and the parties cannot be com¬ 
pelled to waive their right to move the private 
tribunal upon which they had agreed at the time 
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the contract was entered into between them. The 
arbitration proceedings can legally continue on 
the stay of the suit in spite of the decision that 
the award already made is a nullity. (Din Moh¬ 
ammad, J.) Hukam Chand v. Toya Menka 
Kaisha, Ltd. A.I.R. 1940 Lah. 265. 

-S. 19 —Stay of suit — Grounds—Allegations 

of fraud, misrepresentation and coercion. 

If allegations of fraud and coercion go to the 
very root of the agreement to refer to arbitration, 
or if they relate to matters outside the scope of 
the submission, the only forum to decide that 
matter is the Civil Court. In either of these 
cases S. 19 will ex necessitate rei be inapplicable. 
If, on the other hand, misrepresentation, fraud or 
coercion is alleged to have been committed in 
reference to matters which are sought 
to be proved in proof or disproof of the 
contentions of the parties relating to a dispute 
which has been, or can be, validly referred to 
arbitration in accordance with the original agree¬ 
ment, this will not necessarily be a ground for 
declining to stay the suit. (Tek Chand, Offg. C.J. 
and Abdul Rashid, J.) Jowahir Singh Sunder 
Singh v. Fleming Shaw & Co., Ltd., Amritsar 
and Karachi. 176 I.C. 352=11 R.L. 201=A.I. 
R. 1937 Lah 851. 

S. 19— Stay of suit ordered on misrepre¬ 
sentation Revival of suit—Inherent power of 
Court , 

An order staying the suit if made on a frau¬ 
dulent misrepresentation can be reversed by the 
Court making the order, if it is satisfied of the 
fraud and misrepresentation of the other side 
and the suit can in the circumstances be revived. 

r p a A’ tbe ^ ourt ‘ s empowered under S. 151, 
C. R. Code, to make any order as may be neces- 
sary for ends of justice or to prevent abuse of 
the process of the Court. Nothing in the Arbi- 
tration Act bars this action. (Din Mohammad, 

t In A K T A r? Toya Menka Kaisha, 

Ltd. A.I.R. 1940 Lah. 265. 

award ^ St<*y of suit—If can be ordered after 

There is nothing in S. 19 of the Arbitration 
/vet to justify the conclusion that an order of 
stay can be passed under the section even after 
the award had been given. The object of passing 
an order staying the suit under S. 19, is to allow 
the parties to proved with the arbitration. But 
it before the application for stay is made or has 
Deen disposed of the arbitrators have already- 
made the award, there will be no point in making 
the stay order. In that event, the proper course 
tor the opposite party would be to plead the 

a ™ H ard ♦" bar °, f th< : suit and not to obtain a n 

orders the suit pen( j ing arbitration which 
'[eady terminated. (Tek Chand, Offg. CJ. 
%L A J> d «l Rashid J.) Jowahir Singh Sundar 

aLh & c Co - Ltu * Amritsar 

352=11 rl 2oi = a - 

Tt -- S / 19 ~ Stay—Grant of—Conditions—Proof 

°t existence of contract or submission in writinq 
-Necessity—Duly of applicant for stay—Denial 

stay° ntraCt ° r sllbmission — I f justifies refusal of 

S. 19 of the Arbitration Act is in the nature of 

?n. S i U 5* mary , proC , cdure and docs not normally 

le £? th }[ °J. P ro . tra cted inquiry or in¬ 
vestigation. The Arbitration Act requires a sub- 
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mission in writing, and the fact that a contract or 
submission in writing exists has to be established 
by the person who comes to Court and applies 
for a stay. On the assumption that a contract 
which contains a submission in writing exists, an 
application may be made, because on that assump¬ 
tion the arbitrators have jurisdiction. If the 
fact of the contract itself is disputed, the arbitra¬ 
tors cannot decide the point, and the Court in the 
normal course would refuse a stay. Merely 
sending contract notes by a party to another 
without any confirmation notes signed by the 
other party does not amount to a submission 
in writing as required by the Arbitration Act. 
(Kania, J.) Shriram Hanutkam v. Mohani.al 
& Co. I L.R. (1940) Bom. 249=187 I C. 494= 
12 R.B 460=41 Bom.LR. 1293=A.I.R. 1940 
Bom. 93. 

-—S. 19— ‘ Step in the proceedings'—Defendant 
asking for adjournment of hearing of plaintiff's 
summons to compel him to file written statement 
—Adjournment obtained by consent and without 
prejudice to defendant’s application for stay of 
suit—Effect of. 

Where the defendant asked for an adjournment 
of the hearing of the summons taken out by the 
plaintiff to compel him to file the written state¬ 
ment, and the adjournment was obtained by con¬ 
sent and without prejudice to the defendant’s 
pending application for stay of the suit. 

Held, that the defendant did not take any step 
in the proceedings within the meaning of S. 19. 
(Lort Williams, J.) Dwarka Das & Co. v. Chain 
Roop Singhee. I.L.R. (1937) 2 Cal. 63=41 C.W. 
N. 1261. 

ARCHAKA—Grant—If to deity or Archaka 
burdened with service. .S><? Grant — Religious 
Endowment. (1937) 2 M.L.J. 413. 

Right of—Right to claim adversely to 
temple. See Grant — Religious Endowment 
(1937) 2 M L.J. 368. 

ARMS ACT (XI OF 1878) S. 4—‘ Ammunition* 
—hmpty cartridge cases. 

An empty cartridge case is undoubtedly a part 
of ammunition within the meaning of S 4 of the 
Arms Act and its possession is an offence under 
that Act. (Allsop and Ganga Nath, JJ ) Em¬ 
peror v. Bhopal Singh. 162 I C. 912=8 R A 
?* 5 =37 Cr L.J. 727=1936 A L J. 657=1936 A.' 
W R 216=1936 A.Cr.C. 91 = 1936 Cr. C. 504= 
A I.R. 1936 All. 392. 

- S. 4—“ Ammunition "— Lead bullets. 

Bullets made of lead are not excluded from the 
terms of the Arms Act. A piece of lead in the 
shape of a bullet or in the shape of shot is cer¬ 
tainly ammunition or a part of ammunition. Lead 
as such which is not in such a shape is excluded 
from the meaning of the term, although lead can 
be made up into cartridges. (Allsop and Ganga 
Nath, JJ .) Emperor v. Bhopal Singh. 162 I C 
912=8 R.A. 915=37 Cr.L.J. 727=1936 A.L J.* 
657=1936 A.W.R. 216=1936 A.Cr.C. 91=1936 
Cr.C. 504=A.I R 1936 All. 392. 

~ S. 4 —Carrying gun without percussion cap 

r If A a r« e 3 ^ Arms Act » Ss - 19 (o. i3 and 
4. A.I.R. 1937 Nag. 213. 

-—S. 4—* Spear'—If includes spear-head. 

As the word ‘spear' is used in S. 4 of the Arms 
Act in contradistinction to spear-head, a spear 
cannot be held to include spear-head. ( Iqbal 
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Ahmad. J.) Ram Brich v. Emperor. 167 I.C. 
935=9 R.A. 600=38 Cr LJ. 511 = 1937 A.L.R. 
285=1937 A Cr.C. 25=1936 A.W R 1289=1937 
A.L J.41=AI R. 1937 All. 228 
_.s 13— Intention— Person found going about 

with 'arms —Presumption. t . , 

Q b i ter ^\ m an who is found going about with 

a pistol, gun, sword or other weapon which comes 
within the definition of ‘arras’ must, in the absence 
of proof to the contrary, be presumed to be 
carrying it with the intention of using it, should 
an opportunity for using it arise This presump¬ 
tion is further strengthened where the accused is 
coming back from a jungle. (Grille and Gruer, 
Local Government v. Gajrajsingh. 

( 1937 ) Nag 488=168 I.C 879=9 R.N. 278=38 
Cr L J 639=A.I.R, 1937 Nag. 213. 

_TSs 19 and 20 -Relative applicability— 

Scope of S. 20. 11 * 

It is difficult to lay down any general rule as to 

what c ises fall under S. 20 and what cases under 
S 19 Arms Act. Every case must be decided on 
its own facts. S. 20 is not confined to cases where 
import or export of arms is attempted and applies 
to cases where a person is concealing a weapon. 
Where certain arms and ammunition were found 
tied and concealed under the cot of the accused in 
a room in a hostel, it must be presumed that the 
intention of the accused was not only to conceal 
them from the boys of the hostel but also from 
anv public servant who may happen to come to 
the hostel and hence they are guilty under S. 20 
the Act. (Thomas, C. J.) Jagdish Dutt 
Shukla v. Emperor. 188 I.C. 110=1940 A. Cr. 
C 69=12 R 0.424=1940 O.L.R 306=41 Cr L. 
V 545=1940 O.A 421=1940 O.W.N 481. 

1_Ss. 19 (e), 13 and 4— Offence under—Car¬ 

rying gun without percussion cap. 

The word ‘arms’ is defined in S 4, and it in¬ 
cludes part of arms. It would, therefore, include 
a gun minus a percussion cap, and a person carry¬ 
ing that gun would be going armed with arms 
within the meaning of S- 13, though it could not 
immediately be fired. The absence, therefore, of 
the percussion cap would not be fatal to a prose¬ 
cution under S. 19 (<?) of the Arms Act. (Grille 
and Gruer, JJ.) Local Governments. Gajraj- 
SI ngh • I.L.R. (1937) Nag. 488=168 I.C. 879=9 
r.N. 278=38 Cr.L.J. 639=A I.R 1937 Nag. 213. 

-S. 19 (f)— Applicability—Servant carrying 

unlicenced gun of master—Absence of knowledge 
that gun was not licensed—Offence—Sentence—If 
severe punishment called for. 

A person who merely assists the owner of a 
licensed weapon by carrying it for him or taking 
it somewhere for him may be said to assist the 
owner in doing a perfectly legal act, for the 
owner, being the licensee, is entitled to have the 
gun in his possession. But if the weapon bean 
unlicensed weapon neither the actual owner nor 
his servant or any one to whom he entrusts it can 
be said to be engaged in a legal act, because the 
possession in that case is illegal, whether it be in 
the possession of the owner or of his servant 
Technically therefore a person who carries an 
unlicensed gun of his master is guilty of an 
offence under S- 19 (/) of the Arms Act. But in 
the absence of proof that the servant had any 
knowledge that the gun which he was carrying 
for his master was unlicensed the offence of 
which he is guilty does not call for a severe 
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punishment. (Agarwala and Varma.JJ.) Emperor 
v. Lalman Tharu. 167 I.C. 352=9 R.P. 409= 
38 Cr.L.J. 409=18 Pat.L.T. 88=3 B R. 298= 
1937 P.W.N. 78=A I R. 1937 Pat. 347. 

-S. 19 (f)— Applicability—Two persons in 

joint possession of revolver — Offence. 

S. 19 (/) of the Arms Act was never intended 
to cover a case of two persons making temporary 
use of a revolver in order to foist a false case on 
another. That two people should jointly own a 
single revolver is itself an unusual circumstance. 
(King, J.) Subbia Goundan v. Emperor. 1937 
M.W.N. 572 (2). 

-S 19 (i) —Conviction—Grounds for—Dis¬ 
covery of arms in house of accused —Sufficiency. _ 

Where the only evidence for the prosecution is 
that a miscellaneous collection of arms and am¬ 
munition was found in a house belonging to the 
accused, it is not safe to convict him of an offence 
under S. 19 (/) of the Arms Act, when there is no 
clear evidence that the accused was living in the 
house until within a short period before the dis¬ 
covery. (King, J ) Ramalinga Goundar v. 
Emperor. 172 I.C. 498=10 R M. 459=39 Cr.L. 
J. 147=1937 M.W.N. 878=46 L W. 522=A.I R. 
1937 Mad. 975—(1937) 2 M.L.J. 620. 

-S. 19 (f)— Exclusive possession not proved 

— Conviction. 

An [accused was charged under S. 19 (/) of the 
Arms Act and the only evidence against him was 
that at his instance a place was dug up in the 
house of another person wherefrom a pistol and 
some cartridges were recovered, but during the 
commission of robbery he was not alleged to be 
armed with a pistol; moreover the person from 
whose house the pistol and cartridges were re¬ 
covered was suspiciously withheld by the police. 

IIeld, that such exclusive possession was not 
established against the accused as would justify 
his conviction for the offence of possessing a pis¬ 
tol without a licence. (Din Mohammad, /.) 
Maru v Empf.ror. 172 I.C 351=10 R.L, 301= 
39 Cr.L.J. 119=A.I.R. 1937 Lah. 561. 

-S. 19 (f)—' "Possession" — Arms concealed 

in railway premises and discovered on accused's 
information—If in possession and control of 
accused. 

Where an unlicensed gun, on the information 
of the accused, was recovered from the railway 
premises within the railway fencing, which place 
was accessible to the public, and a path was Tun¬ 
ing close by. 

Held, that no member of the public could have 
ordinarily got at the gun inasmuch as it was con¬ 
cealed from view, whereas the accused could 
have access to it at opportune moments and hence 
in the eye of the law he must be deemed to be in 
possession and control of the gun. tCollister 
and Bajpai, JJ.) Emperor v. Chokhf.y. I L.R. 
(1937) All. 710=170 I.C. 453=1937 A.L J. 715 
=1937 A.Cr.C. 105=1937 A.L R. 661=38 Cr.L. 
J 910 (2)=10 R.A. 108=1937 A.W.R. 616=A.I. 
R 1937 All 497. . 

-S. 19 (f)— Possession of arms—Several 

people occupying house—Head of family—If pre¬ 
sumed to be in possession. 

What the prosecution has to prove under S. 1" 
(/), Arms Act, is that the accused has the arms 
in his possession or control. Where several 
people occupy a house, it should be presumed 
that the head of the family is in possession and 
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control of everything in the house including un¬ 
licensed arms. It is of course open to him to re¬ 
but that presumption by any evidence which he 
can adduce. ( Middleton. J. C and Almond, A. J. 
C.) Emperors. Mir Ahmad. 169 I C 681=10 R. 
Pesh. 9=38 Cr.L J 838=A.I R 1937 Pesh 73 
- S 19 (f)— Possession or control — Fire¬ 
arms concealed in master s garden —Servant 
aware of same—If in possession or control—Con¬ 
viction —Legality. 

Because a man happens to know that there are 
illegally concealed in his master’s garden a re¬ 
volver and cartridges, it cannot be held that they 
are necessarily in his possession or control ; and 
he cannot be convicted of an offence under S.19(/) 
of the Arms Act. ( Cunliffe and Henderson. J J ) 
Cheru Sheikh v. Emperor. 40 C.W.N. 1374. 

- S. 19 (f) —Possession of spear-head in 

Ghazipur District— Conviction for—If justified. 

The notification dated 9th May, 1934 issued by 
the U. P. Local Government does not prohibit the 
possession of a spear-head in the District of 
Gh zipur. The word ‘spear’ used in that notifi¬ 
cation cannot be extended to spear-head, in view 
of the language of S. 4 of the Arms Act. Ac¬ 
cordingly, the possession of a spear-head in 
Ghazipur District cannot justify a conviction 
under S. 19 (/) of the Arms Act. ( Iqbal Ahmad, 
J.) Ram Brich v. Emperor. 167 I.C 935=9 R 
A. 600=38 Cr Lj 511 = 1937 ALR 285=1937 
A.Cr C. 25=1936 A W R. 1289=1937 A.L. J. 41 
=AI.R 1937 All. 228. 

— -S. 19 (f) — ‘ Possession ” —Weapon and other 
articles in room of house of joint family — 
Absence of evidence as to luho is in possession to 
the exclusion of others—Conviction of head of 
family and all other male members — Legality. 

. During the search of a house belonging to a 
joint family by the police, a weapon, some gun¬ 
powder and other articles were found ; the head 
and manager of the joint family and the other 
male members of the family were prosecuted and 
convicted under S. 19 (/) of the Arms Act. The 
articles weie found in a loft in one of the rooms 
in the house but there was no evidence that the 
room in question or the weapon was in the parti¬ 
cular or exclusive possession of any particular 
memher of the family. 

Held, that it could not be inferred that the 
weapon was in the possession of any other person 
than the head and manager of the family and 
therefore he alone was liable to conviction and 
that the convictions and sentences in respect of 
the other members must be set aside. ( Agarwala 
and Madan, JJ ) Mancar Koihi v. Emperor 15 

I C 803 d) = 17PatLT. 573= 
1936 Cr.C. 820=1936 P.W.N 908=38 Cr L T 
100=9 R P. 216=A I.R 1936 Pat. 512. 

,S. 19 (f)-—Servant of licensee carrying 
latter s gun to his house under his orders — Convic¬ 
tion of — Sustainability. 

A servant of a gun licensee who is merely 
carrying the gun of his master to the latter’s 
house under his orders cannot be held liable to 
conviction under S. 19 (/), Arms Act. ( Laksh - 
tttona Kao. J.) Veeraswami v. Emperor 187 I 
5i\20=12RM 699=41 Cr.L J 400=1939 M 
W.N. 1260=A.I R 1940 Mad 257. 

s 8 19 and 20 -Concealment of arms in loin 

to escape when challenged by 
Police—Offence committed. 

D .—17 
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Where the accused who was travelling on 
horseback at 4-30 in the morning attempted to 
escape when challenged by two sowars of the 
mounted police, nd he was found carrying a 
spear-head concealed in his loin cloth. 

Held , that the offence fell not under S. 19 but 
under S. 20 of the Arms A.ct. ( Skemp , J ) Jodh 
Singh v. Emperor. 179 I.C. 897=11 R.L. 650= 
40 Cr.L.J. 279=40 P.L.R. 921=A.I.R. 1939 
Lah. 17. 

-Ss. 19 (f) and 23— Person holding arm 

after expiry of licence — Offence. 

A man who possesses an arm for which he 
holds an expired licence does not do so "under 
that licence and in the manner and to the extent 
permitted thereby.” Accordingly he commits an 
offence under S. 19 (/) and is not punishable 
under S. 23. ( Middleton, J.C.) Zainul Addin v. 
Emperor. 167 I.C. 191=9 R. Pesh. 84=38 Cr. 
L J 396=A I.R 1937 Pesh. 30. 

-S. 20—Scope and applicability. See Arms 

Act, Ss. 19 and 20. 1940 O A. 421 = 1940 O.W. 
N. 481=188 I.C. 110. 

-S. 29— Scope of—Trial under S. \9-F by 

City Magistrate who was also Additional District 
Magistrate empowered with powers of District 
Magistra te—S anciio n—N ecessity. 

Wnere a City Magistrate who is also the Addi¬ 
tional District Magistrate empowered with the 
powers of District Magistrate tries a case under 
S. 19-F, it cannot be said that sanction under S. 29 
is unnecessary because he exercised the powers 
of a District Magistrate as well. Even in such a 
case trial without sanction under S. 29 is illegal. 
Sanction under S. 29 can only be granted on a 
consideration of the facts connected with the 
prosecution and it cannot be said that the Magis- 
irate tried the case after granting sanction to 
himself in his capacity as Additional District 
Magistrate ; lor having granted the sanction in 
that capacity the ca?e cannot be tried by the 
Magistrate granting the sanction whether he acts 
as Additional District Magistrate or City Magis¬ 
trate. The trial therefore is illegal. ( Lobo, J . 
C.) Yusaf Umar v. Emperor. I.L.R. (1940) 
Kar. 296=189 I C. 29=A.I.R. 1940 Sind 107. 

ASSAM BIJNI SUCCESSION ACT (II OF 

1931)—Applicability oulside — Assam. 

The Bijni Succession Act applies to the status 
ot the holder of the kaj wherever the properties 
appertaining to the Raj may be situate. It was 
intended by the Assam Legislature that the Act 
should operate even outside the limits of the 
province of As.-am and was within its authority 
in legislating on ihat footing. The scheme of an 
Act may be such as to affect the properties out¬ 
side the territorial limits of jurisdiction of a 
particular Legislature. This generally happens 
when the legislation is intended to act through a 
person who is within its jurisdiction ( Mukerji 
and S.K. Ghose, JJ ) Deuendra Narain Roy v. 
Jogendra Narain Deb. 167 I.C. 615=9 R C 726 
=64 C.L J. 212=A.I R 1936 Cal. 593. 

- Scope—If confiscatory. 

The legislature in passing the Bijni Succession 
Act has passed no provision forfeiting or confis¬ 
cating the properly of any person. It has merely 
declaied a rule of succession which according to 
it is the customary law and has only supplemenied 
that law where in its view.it needed supplement¬ 
ing. (Mukerji and S K. Ghose, JJ.) Debendra 


259 


QUINQUENNIAL DIGEST, 1936—1940 


260 


ASSAM BIJNI SUCCESN. ACT (1931). 

Narain Roy v. Jogendra Narain Deb. 167 I.C. 
615=9 R.C. 726=64 C.L.J. 212=A.I.R. 1936 
Cal. 593. 

- Scope—If intra vires. 

The A>sam Hijni Succession Act is intra vires 
the Assam Legislature. ( Mukerji and S.K. 
Ghose.JJ.) Debendra Narain Roy v. Jogendra 
Narain Deb. 167 I C 615=9 R.C. 726=64 C.L. 

J. 212=A.I R 1936 Cal. 593. 

-S. 1— Act, if public Act or local Act. 

The Bijni Succession Act, even though it may 
be regarded as local and personal in some of its 
aspects, is none the less a public Act. (j Mukerji 
and S.K. Ghose , JJ.) Debendra Narain Roy v. 
Jogendra Narain Deb. 167 I.C 615=9 R.C. 726 
=64 C L J. 212=A.I.R. 1936 Cal. 593. 

-S. 4 (1)—“ With title dating back", etc. — 

Force and effect of. 

The words “with title dating back”, etc., can¬ 
not be taken apart from the rest of the passage 
and treated as a mere recital and not as a part of 
the enactment. ( Mukerji and S.K. Ghose , JJ.) 
Debendra Narain Roy v. Jogendra Narain Deb. 
167 IC. 615=9 RC. 726=64 C.L.J. 212=A.I. 
R. 1936 Cal. 593. 

-S. 4 (1) and (2)— Declarations in — If law. 

The declarations contained in sub-Ss. (1) and 
(2) of S. 4 are ‘law\ • They are such declarations 
as a local legislature of a province, otherwise 
competent, is empowered to enact. ( Mukerji 
and S.K. Ghose, JJ.) Debendra Narain Roy v. 
Jogendra Narain Deb 167 I C. 615=9 R.C. 
726=64 C.L.J. 212=A.I.R. 1936 Cal. 593. 

-S. 4 (1) and (2)— Scope — Claim based on 

title by adverse possession — If barred. 

The Bijni Succession Act, 1931, is confined to 
the succession to the Raj and any title otherwise 
than on the basis of succession, which any body 
may have to the properties of the Raj or any 
portion thereof, is clearly outside the scope and 
purview of the enactment. The only title that 
sub-Ss. (1) and (2) of S. 4 purport to declare, and 
the only title which S. 8 speaks of, is title as 
holder of the Raj on the basis of succession 
either by nomination or by appointment' and no 
title based on any other ground. A claim solely 
based on an alleged right of succession to the Raj 
is therefore hit by sub-Ss. (l)and (2) of S. 4 
and is barred, but a claim based upon an alleged 
title acquired by adverse possession, even though 
that claim is in respect of the properties which 
constitute the Bijni Raj, as defined in the Act, 
but does not concern any question of status as 
the holder of the Raj or any question of succes¬ 
sion^ not barred by the Act. The title declared 
by the Act is the title to succession based upon 
the nomination as made on 28th September, 1895, 
and has nothing to do with any ti.tle based on 
adverse possession and the declaration contained 
in S. 4 does not affect such title. (Mukerji and S. 
K. Ghose, JJ.) Debendra Narain Roy v. 
Jogendra Narain Deb. 167 I.C. 615=9 R.C, 726 
=64 C.L J. 212=A.I.R. 1936 Cal. 593. 

-S. 9— Scope. 

The enactment contained in S. 9 is expressly 
prospective in its language. (Mukerji and S.K. 
Ghose, JJ ) Debendra Narain Roy v. Jogendra 
Narain Deb. 167 I.C. 615=9 R.C. 726=64 C.L. 
J. 212 =A.I.R. 1936 Cal. 593. 

ASSAM DEBT CONCILIATION ACT (X 
OF 1936) Ss. 7, 8 and 16— Decision by Board 
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that debt is time barred—Effect of—Power of 
Civil Court to deal with such debt. 

A decision by a Debt Conciliation Board that a 
particular debt covered by a decree, is not subsist¬ 
ing as it is barred by limitation, amounts to a 
decision that the Board has no jurisdiction to 
deal with such debt. The Civil Court would be 
competent to deal with any application for the 
execution of the decree, which might thereafter 
be filed in such Court, and to decide for itself in 
those proceedings whether the debt was in effect 
time-barred. ( Edgley, J.) Pulin Behari v. 

ReasatAli. 44 C.W.N. 774. 

-S. 8 (3)— Decision of Board — Finality — 

Extent. 

Under S. 8 (3) of the Act, the Board’s decision 
on the question of jurisdiction would be final. 
Finality only attaches to the order in so far as it 
purports to decide that the Board has no jurisdic¬ 
tion to deal with the matter, but, in so far as the 
order purports to decide whether the alleged debt 
is in existence or its amount, no finality will 
aitach thereto so as to oust the jurisdiction of the 
Civil Court. ( Edgley, J.) Pulin Behari v. 
Reasat Ali. 44 C.W.N. 774. 

--S. 21 (1)— Order of Board that particular 

debt included iti application is time barred — Appli¬ 
cation continuing to be pending before Board — 
Civil Court, if obliged to suspend proceedings 
relating to such debt. 

An order of the Board that a particular debt 
covered by a decree included in the application to 
it is barred by limitation, disposes of the applica¬ 
tion in respect of that particular debt inasmuch 
as it amounts to a decision that the Board has no 
jurisdiction to deal with it. It, therefore, follows 
that the Civil Court is under no obligation to 
suspend thereafter the execution proceedings in 
connection with that decree, although the applica¬ 
tion may continue to be pending before the Board. 

( Edgley, J.) Pulin Behari v. Reasat Ali. 44 
C.W.N. 774. 

ASSAM LAND AND REVENUE REGULA¬ 
TION (I OF 1886)— Beels — Separate Settlement 
—Power of Government 

Government has power to settle the Beels 
separately or to assess them on their own profits. 
(D. N. Mitter and Rau, JJ.) Secretary of State 
V. Brojendra Kishore Roy Choudhury. 168 
I.C. 249=9 R.C. 780=64 C.L.J. 458=A.I.R. 
1936 Cal 629. 

Fisheries—If can be assessed separately 
from land. 

Fisheries included in a lease can be assessed and 
offered for settlement separately from the other 
lands of the patta. There is nothing in the Assam 
Land and Revenue Regulation to prevent such 
splitting up. (D. N. Mitter and Rau, JJ.) Secre¬ 
tary of State v. Brajendra Kishore Roy Chou¬ 
dhury. 168 I C. 249=9 R.C. 780=64 C.L.J. 
458=A.I R. 1936 Cal. 629. 

-S. 6— Scope and effect. 

. S. 6 of the Assam Land and Revenue Regula¬ 
tion means that for purposes of settlement of land 
revenue, and for exercising the powers conferred 
by the Regulation, Government would not 
recognise any other' species of right over land 
save and except those which are specified in that 
section But that does not mean that as between 
party and party, these rights could not be acquir¬ 
ed under the provision of laws which are also in 
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force in Assam, or that the rights already acquir- 
ed would stand confiscated. ( M. C. Ghose and 
Mukherjea, JJ.) Asrabulla v. Kiamatulla Haji 
Choudhury. I L.R (1937) 2 Cal. 86=171 I C. 
785=10 RC. 305=66 C.L.J. 284=41 C.W.N. 
503=A.I.R 1937 Cal. 245. 

-S. 6 (b) — Right founded on adverse posses¬ 
sion is legally derived. 

A right founded on adverse possession for 
more than the statutory period is a legally deriv- j 
ed right within the meaning of S. 6 (b) of the 
Regulation. (D. N. Mitter and Rau, JJ.) Secrf.- 
tary of State v Brajendra Kishorf. Roy Chou¬ 
dhury. 168 I.C 249=9 R.C. 780=64 C.L.J. 458 
=A.I R. 1936 Cal. 629. 

- S.6(b )—Right under—Right by adverse 

possession — If legally derived right—Long posses¬ 
sion—Effect of. 

The law does recognise a right founded on 
adverse possession for more than the statutory 
period to be a legally derived right, and there can 
be no question that a right acquired by prescrip¬ 
tion is a legally derived right within the meaning 
of S. 6 ( b ) of the Assam Land and Revenue 
Regulation. The Indian law like the English law 
practically transmutes long possession of real 
property into ownership by bringing to an end 
that right of the owner. ( D. N. Mitter and Rau, 
JJ) Hanifulla v. Brajendra Kishore Roy 
Choudhury. 168 I.C. 249=9 R.C. 780=64 C.L. 
J. 458=A I.R. 1936 Cal. 629. 

--Ss. 8 and 9— Scope and effect — Lease — 

Acquisition of rights of landholder under — Re¬ 
settlement-Clause in potta providing for forfei¬ 
ture — Validity—Abandonment of rights — Proof. 

Where the lessees under a lease have acquired 
the status of a landholder and acquired heritable 
rights and the right of use and occupation, the 
same cannot be taken away by the insertion of a 
forfeiture clause in a potta executed at a re-settle¬ 
ment which would really mean surrender at the 
end of the term of the lease valuable rights which 
have been acquired by reason of the lessees being 
the landholders within the meaning of S. 8. Such 
a clause would be ultra vires under the statute 
and cannot be legally enforced by the Govern¬ 
ment. Nor can it be'said that the lessees have, 
by reason of the clause in the potta , contracted 
themselves, out of their rights. In order to 
establish that there has been an abandonment of 
their rights by the potta, there must be something 
to show in the most explicit terms that the parties 
understood when accepting the potta that they 
were giving up a very valuable right by reason of 
their being landholders within the meaning of Ss. 
8 and 9 of the Regulation. (D. N. Mitter and 
Patterson, JJ.) Krishna Prosad Roy Chau- 
duri v. Secretary of State for India. 167 I.C. 
124=9 R C. 633=63 C.L.J. 52=A.I R. 1936 Cal. 
774. 


-S. 8 (b)— Construction—Status of land 

holder—Acquisition of — Condition—Occupatiot 
of land for ten years—If obligatory. 

The language of Cl. (b) of S. 8 of the Assam 
Land and Revenue Regulation does not make il 
obligatory on the lessees to occupy the land for 
ten years before he can acquire the status of a 
landholder. All that is required is that he musl 
hold, irrespective of the period of occupation 
under a lease, for a term of not less than ter 
years. The question of the rights of a landholdei 


is not dependent on the length of possession under 
the lease but is dependent on the lessee’s holding 
under a lease which is given for a term of 10 
years. The exception provided for in S. 8 (6) 
would refer to a case where a lessee is holding 
under a lease to which S. 12 applies ( D. N. Mitter 
and Patterson, JJ.) Krishna Prosad Roy Chau- 
dhuri v. Secretary of State for India 167 I.C. 
124=9 R.C 633=63 C.L.J. 52=A.I.R. 1936 Cal. 
774. 

-S. 34— Re-settlement ultra vires— Effect — 

Dispossession under by person claiming in virtue 
of re-settlement—Right of holder under Prior 
settlement—Mesne profits — Government's liability 

Where a re-settleirient of an estate is ultra vires 
and is not accepted by the party, the latter is 
entitled to hold on even after the expiry of the 
term of the previous settlement, and he cannot 
be dispossessed by the person claiming under the 
re-settlement. The possession of a person claim¬ 
ing under the Government under the re-settle¬ 
ment which is ultra vires is wrongful possession, 
and the Government is consequently liable for 
mesne profits to the party entitled to hold under 
the prior settlement. (D. N . Mitter and Rau, JJ.) 
Hanifulla v. Brojendra Kishore Roy Chou¬ 
dhury. 168 I C. 249=9 R.C. 780=64 C L.J. 458 
=A I.R. 1936 Cal. 629. 

-S. 70— Scope of. 

S. 70 was intended to cover only cases of waste 
land or lands which have been held on behalf of 
the proprietor Government. (D.N. Mitter and 
Patterson, JJ.) Krishna Prosad Roy Chau- 
dhuri v. Secretary of State. 167 I C. 124=9 R. 
C. 633=63 C L.J. 52=A.I.R. 1936 Cal 774. 

-Ss. 70 (2) and 76— Separate account in 

arrear—Sale of entire estate—Power of Deputy 
Commissioner—Separate accounts — If must be 
advertised and put up to sale separately again for 
next kist. 

On the opening of a separate account under 
S. 65 of the Assam Land and Revenue Regulation, 
the liability of all the proprietors still continues 
to be joint and several. But the separate account 
in default must first be put up to sale and not the 
entire estate for such default. If no bids are 
offered or the bids offered are insufficient to wipe 
off those arrears, the entire estate is to be put to 
sale, but after giving an opportunity to the other 
proprietors to pay up the same within 10 days. As 
soon as the above-mentioned circumstances com¬ 
bine with the non-payment of the arrears in terms 
of S. 76, the Deputy Commissioner is empowered 
to put up the entire estate to sale and he cannot 
again be required to advertise for sale the sepa¬ 
rate accounts separately and to put them up sepa¬ 
rately for the default of the next kist. The entire 
estate can, however, be put up to sale, if and only 
if, on merging the accounts of the separate 
accounts into one account, an arrear appears. The 
net balance has to be struck up to the kist date 
for which he intends to put it up for sale. He 
has jurisdiction to include the arrears of the next 
kist if the advertisement is for the sale of that 
kist also. ( Mitter and Akram, JJ.) Abdul Jabbar 
v. Jitf.ndra Kumar Paul. I L.R. (1940 1 Cal. 

138=186 I.C. 636=12 R.C. 503=70 C L.J. 451= 
44 C.W.N. 122=A.I.R 1940 Cal. 77. 

-S. 71 — 4 Encumbrance’—Interest acquired by 

adverse possession. 
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Obiter .—The interest acquired by a person by 
adverse possession by remaining in occupation of 
an estate for 12 years or more before the revenue 
sale adversely to the old proprietors is not an 
encumbrance within the meaning of S. 71 of the 
Assam Land and Revenue Regulation. (Mitter 
and Kisiva*, JJ ) Ltendra Kumar Pal v Deben- 
dra Chandra Saha 180 I C 721=11 R C. 727= 
42 CW.N. 913=67 C LJ. 380=A.I R. 1939 
Cal 50. 

--3 71— Recorded or unrecorded proprietor 

repurchasing estate from stranger revenue-sale 
purchaser—Right to annul encumbrances. 

If a purchaser at a revenue sale who was not a 
recorded or unrecorded proprietor and who was 
not responsible for the encumbrance on the estate, 
later on sells his rights to one who was a recorded 
or unrecorded proprietor at the time of the 
revenue sale, the latter would step into the shoes 
of the former, and would be entitled to exercise 
all the rights, including the right to avoid or 
annul encumbrances, which the former had 
acquired by his purchase. ( Mitter and Biswas, 
JJ ) Titendra Kumar Pal v Debendra Chan¬ 
dra Saha. 180 I C 721=11 R.C 727=42 C.W. 
N 913=57 C.L J 380=A I.R. 1939 Cal. 50. 

.-—S 72— Sale statement — Lumping arrears for 

earlier kist with arrears for later kist—If an irre¬ 
gularity. ... , * . , 

The lumping of the arrears for an earlier kist 

■with the arrears for the later kist in the sale state¬ 
ment does not constitute an irregularity. (Mitter 
and Akram, JJ) Abdul Iabbar v. Jitendra 
Kumar Pal. ILR (1940T1 Cal 138=186 I C 
636=12 R.C 503=70 C L.J. 451=44 C.W.N. 
122 =A I R 1940 Cal 77. 

__Ss 77 and 82— Deposit of earnest money 

five hours after sale—Irregularity—Sale, if liable 
to be set aside 

The deposit of the earnest money five hours 
after the sale takes place is no doubt not in strict 
accordance with S. 77 of the Assam Land and 
Revenue Regulation. But if there is no evidence 
that the neglect of this provision has resulted in 
substantial injury, the sale is not liable to be set 
aside. ( Mitter and Akram, JJ ) Abdul Jabbar v. 
Titendra Kumar Pal. I L.R. (1940) 1 Cal. 138 
=186 I C 636=12 R.C 503=70 C.LJ. 451 = 44 
C W.N 122=AIR. 1940 Cal. 77. 

-Ss 80 and 82 i2'.— Scope—Suit to set aside 

sale -Limitation —Order confirming sale—If fur¬ 
nishes starting point—Limitation Act, Art. 12 (c) 
—Applicability 

The Assam Land and Revenue Regulation does 
not speak of any confirmation of the sale held 
thereunder. After the sale becomes final, it is not 
necessary to have a further order from the autho¬ 
rity holding the sale for the purpose of getting 
the sale confirmed. Nor does an order of confir¬ 
mation, if passed, furnish a fresh starting point 
of limitation for a suit to cancel or set aside the 
sale. Under S 82(2) read with S. 80 of the 
Regulation, the sale becomes final when an appli¬ 
cation to set aside the sale is finally dismissed 
by the Commissioner, and a suit instituted beyond 
a year from that year is barred under the Regula¬ 
tion. Art. 12 ( c ) of the Limitation Act does not 
apply to a suit to set aside a sale under the Regu¬ 
lation, as the Regulation itself contains a special 
provision as to limitation. If is not therefore 
right to travel beyond the Regulation and to go to 
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the Limitation Act. ( Mukerji and Jack, JJ.) 
Sadhiram Atoi v. Kunja Behari Banerti. I.L. 
R. (1937) 1 Cal 437=168 I C. 568=9 RC 838 
=40 C.W N. 1359=A I.R. 1936 Cal 715. 

--S 82 (2 ) —Construction—"Or" — Meaning 

of—Suit under—Maintainability—Conditions. 

The word “or” in S. 82 (.) of the Assam Land 
and Revenue Regulation must be regarded as 
having been used in the sense of “and” and under 
the sub-section, unless both the conditions 
specified are satisfied a suit to annul a sale cannot 
be maintained. ( Mukerji and Jack, JJ.) Sadhiram 
Atoi v. Kunta Behari Banerjee. I L.R (1937) 
1 Cal. 437=168 I C 568=9 R C. 838=40 C.W. 
N 1359=A.I.R. 1936 Cal. 715. 

I-S. 82 (2) — Construction — Specification of 

irregularity in application to Commissioner — 
Necessity for. 

S. 82 (2) of the Assam Land and Revenue Re¬ 
gulation cannot be construed to the effect that the 
irregularity complained of must be specified in 
the application made to the Commissioner under 
S 79, only in the case where the suit is instituted 
beyon l a year of the finality of the sale but need 
not be specified where it is instituted within a 
year. Both under this provision and under Art. 12 
(c) of the Limitation Act, the period of limita¬ 
tion to set aside a revenue sale is only one year 
from the date of the confirmation of the sale. 
(Mitter and Akram, JJ ) Abdul Jabbar v. Jiten¬ 
dra Kumar Pal. I.L R. (1940) 1 Cal. 138=186 
I.C. 636 = 12 R.C. 503=70 C.L.J. 451=44 C.W. 
N. 122=A I R. 1940 Cal. 77. 

- S 82 (2) — Scope—Sale of properties of 

surety for defaulter—Suit to avoid on ground of 
non-liability of surety under bond—Ground not 
taken in application to Commissioner — Sustain¬ 
ability 

A suit by a surety for a defaulter for a declara¬ 
tion that the sale of his properties was improper 
and not in accordance with law on the ground that 
the plaintiff was under no liability under his surety 
bond is not a suit to set aside a sale falling under 
S- 82 (2) of the Assam Land and Revenue Regu¬ 
lation. It is a suit for a declaration that the sale 
was void ab initio as being outside the powers of 
the revenue authorities. The question can, there¬ 
fore, very well be agitated in the Civil Court 
though it may not have been raised on the appli¬ 
cation made to the Commissioner to set aside the 
sale. I Mukerji and Jack, JJ.) Sadhiram Atoi 
v Kunja Behari Banerjee. I.L R. (1937) 1 Cal, 
437=168 I C 568=9 R C. 838=40 C.W.N. 1359 
=A.I.R 1936 Cal. 715 

--Ss 82 (2) and 146 — Scope—Sale of surety’s 

properties—Suit to set aside on ground of non- 
compliance with S. 146— Maintainability — Condi - 
tions. 

A suit to set aside a sale under the Assam Land 
and Revenue Regulation on ihe ground that the 
provisions of S. 146 of the Regulation have not 
been duly complied with is a suit coming within 
the proviso of S. 82 (2) of the Regulation, and 
must, in order to be maintainable, comply with 
the provisions of that sub section. ( Mukerji and 
Jack.JJ.) Sadhiram Atoi v. Kunja Behari 
Banerjee. I.L R. (1937) 1 Cal. 437=168 I C. 
568=9 R.C. 838=40 C W N. 1359=A.I.R. 1936 
Cal. 715. 

--S. 146 —Construction and scope—Sale of 

properties hypothecated by surety for defaulter 
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—Sale of movables of defaulter under S. 69 —If 
condition precedent. 

S.146 of the Regulation merely lays down the 
procedure under which the sale should take place. 
The section, by making S. 91 (1) applicable to a 
sale of a surety’s immovable properties does not 
require that before the sale can take place the 
movable properties of the defaulter should first 
be proceeded against as laid down in S. 69 of the 
Regulation (Mukerji and Jack, JJ.) Sadhiram 
Atoit/. Kunja Behari Banerjee. I LR. (1937) 
1 Cal. 437=168 I.C. 568=9 R.C. 838=40 C.W. 
N. 1359=A.I.R. 1936 Cal. 715. 

S. 154 (1) (a )—Applicability and scope- 


jurisdiction of Civil Court—Settlement officer 
really partitioning estate and offering resettlement 
of part only—If ultra vires— Jurisdiction of Civil 
Court to declare ultra vires. 

The Assam Land and Revenue Regulation does 
not contemplate a partition of an estate except in 
the manner provided for in Ch. VI. If the settle¬ 
ment officer, in making a temporary settlement of 
a part of an estate, contravenes the provisions of 
the Regulation, his acts are ultra vires. One of 
the essentials of an offer of re-settlement is that 
it should be of the whole estate ; if such offer is 
made and the revenue is increased considerably, 
the re-settlement cannot be questioned in the 
Civil Court, because S. 154 (1) (a) would apply to 
such a case ; the act of the settlement officer being 
in conformity with the essential provLions of the 
Regulation which gives him jurisdiction to act, a 1 
mere irregularity in the mode of carrjing out the 
act would not make it ultra vires. Where the re¬ 
settlement has been offered of the whole estate, 
the tact that the assessment of revenue has been 
based on a new basis which increases the assess¬ 
ment considerably will not render it ultra vires or 
liable to be questioned in the Civil Court. But 
the offer of an estate for re-settlement after 
partitioning the same is an excess of the authority 
of the settlement officer, ana can be questioned in 
the Civil Court. 

^ au > J •—Where the settlement officer, in effect, 
partitions an estate and then re-settles one of the 
partitioned estates, and the partition is effected 
without any application from the landholders con¬ 
cerned, it is not authorised by the Regulation. 
Such a composite proceeding which is partly a 
settlement and partly a partition is entirely 
foreign to the Regulation. S. 154 is no bar to the 
Civil Court pronouncing such a proceeding to be 
ultra vires. The question in such a case is not 
^"^ va lidity of a mere settlement such as is refer- 

rr \ ,0 ij n U) (a). iD N. Mitter and Rau, 

JJ ) Hanipulla v. Brojenpr* Kishore Roy 
Choudhury. 168 I.C. 249=9 R.C. 780=64 C L. 
J. 458=AIR 1936 Cal 629. 

/ i* (b)—Scope—Questions as to 

legality of enhancement of revenue and the assess¬ 
ment of revenue—Jurisdiction of Civil Court to 
decide. 

Under S. 154 fl) ( b ) of the Assam Land and 
Kevenue Regulation, a Civil Court has no juris- 
diction to decide whether the Government has 
power to enhance the revenue or whether the 
assessment of revenue is illegal or beyond the 
power of Government, as these are questions as 
to the amount of revenue to be assessed or as 
to the mode of principle of assessment. (D. N. 
Muter and Rau,JJ .) Hanipulla v. Brojendra 
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Kishore Roy Choudhury. 168 I.C. 249=9 R.C. 
780=64 C.L.J 458=A I.R. 1936 Cal. 629. 
ASSAM LOCAL SELF-GOVERNMENT 
ACT (VIII OF 1926), S. 93-A—Realisation of 
dues by Local Board—Remedy by suit — Avai¬ 
lability. . 

A Local Board is not precluded from realizing 
its dues by instituting a civil suit, if it prefers to 
adopt that method, although such dues might be 
recovered as an arrear of land revenue under the 
provisions of S. 93-A of the Assam Local Self- 
Government Act. (Edgley, J ) Raghubjr Singh 
v. Tazpur Local Board I.L R. (1939) 1 Cal. 329 
=43 C W.N. 408=187 I.C. 593=12 R C. 595=A. 
I.R 1939 Cal 587. 

ASSAM MUNICIPAL ACT (I OF 1923)— 
Assessment of building made arbitrarily and 
maliciousl) — Ultra vires —Suit in Civil Court to 
challenge—Maintainability. See Jurisdiction— 
Civil court. 40 C.W N 337. 

S. 13, Proviso & S. 296 (2)— Construction 


and scope—Election to Municipal Board — Suit to 
declare that plaintiff was validly nominated and 
that the election of defendants was invalid — 
Jurisdiction of Civil Court—Existence of separate 
election tribunal—If a bar to civil suit. 

The meaning the proviso to S. 13 of the 
Assam Municipal Act is that the Civil Court’s 
jurisdiction to adjudicate at least upon questions 
of qualifications of candidates for election to the 
Municipal Board shall not be taken to be affected 
either by anything contained in the Act or the 
rules framed by the Government under S. 296 of 
the Act. Consequently a suit for a declaration 
that the plaintiff was duly nominated as a candi¬ 
date for election and that the election of his 
rivals, the defendants, is not valid, is maintaina¬ 
ble in the Civil Court, under the proviso to S. 13. 
The fact that by R. 32 of the rules framed under 
S. 296, election tribunals have been set up does 
not oust the jurisdiction of the Civil Court, 
although a party who has approached the election 
tribunal, specially constituted under the rules, and 
has been unsuccessful there, may, on the principle 
of election ofremedies.be prevented from re¬ 
agitating the matter in the Civil Court. (Guha 
and Bartley, JJ.) Gopesh Chandra Aditya v. 
Benode Lal Das. 165 I C. 606 (2)=9 R.C. 425 
=40 C.W.N. 553=A I.R. 1936 Cal. 424. 

—;—Ss. 21-A, 10 and 14—Elections set aside by 
Civil Court—Unseated candidate accepting 
appointment under S. 21-A—Right of appeal by 
unseated candidate not lost. 165 I.C. 606 (2) = 
9 R.C. 425=40 C.W.N. 553=A.I.R. 1936 Cal. 
424. 

-Ss. 91 and 76 —Irregular assessment — 

Interference by Civil Court. 

A Civil Court cannot interfere with an action of 
the Municipal Board except on the ground of 
lack of jurisdiction. It cannot, therefore, inter¬ 
fere with an assessment made by the Board when 
it is within their jurisdiction under S. 76, though 
they had acted irregularly in the exercise of their 
jurisdiction. (M C Ghose,J .) Sylhet Munici¬ 
pal Boards. Harish Chandra Ram Kanai. 172 
I C. 739=10 R.C. 416=65 C.L.J. 553=A.I.R. 
1937 Cal 750. 

~ S 286 —Rules under—R. 32—Special elec¬ 
tion tribunals constituted under—Jurisdiction of 
—If exclusive—Suit in Civil Court to declare 
validity of plaintiff’s nomination and invalidity of 
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defendant’s election to Board—If lies. See 
Assam Municipal Act, S. 13, proviso. 40 C.W. 
N. 553. 

--S. 296 (2)— Election rules — R. 13—Con¬ 
struction and scope —15 days' time —Necessity for 
strict compliance with—Election fired for'lSth 
April—Nomination reaching on 5th April—Office 
closed from 30th March to 4th April—Validity of 
nomination—Eastern Bengal and Assam General 
Clauses Act, S. 14. 

The time of 15 days mentioned in R. 13 of the 
rules framed under the Assam Municipal Act is 
the essence of the thing; and if there be not clear 
fifteen days’ interval between the date of submis¬ 
sion of the nomination paper and the date of 
election, the nomination is not valid. A nomina* 1 
tion paper reaching the chairman on the 5th of 
April in respect of an election fixed for the 18th 
of April is not a valid nomination, even though 
the office of the Municipal Chairman is closed 
from 30th March to 4th April, inclusive. S. 14 of 
the Eastern Bengal and Assam General Clauses 
Act cannot be invoked for shortening the interval 
of 15 days mentioned in the rule, for that section 
has no application when an act is required to be 
done in such a way as to leave a clear margin of a 
definite and stated period of time between the 
date of the act and a fixed date. The rejection 
of the nomination paper in such a case is not 
illegal, but perfectly justified. ( Guha and Bartley, 
//.) Gopesh Chandra Aditya v Benode Lal 
Das. 165 I.C 606 (2)=9 R.C. 425=40 C.W.N. 
553=A I.R. 1936 Cal. 424. 

——S. 296 (2)— Election Rules — R. 13— Scope — 
Nomination paper sent to Magistrate and not to 
Chairman—If proper compliance. 

R. 13 of the Election Rules framed under S. 296 
of the Assam Municipal Act is mandatory; and 
the candidate must send his nomination paper to 
the Chairman himself. If he sends it to anybody 
else, such as the Election Magistrate, he does not 
comply with the rule. The fact that the Magis 
trate sends back the nomination paper to the 
Chairman would not satisfy the requirements of 
the rule so as to make the nomination valid. 

(Guha and Bartley, JJ ) Gopesh Chandra Aditya 
v. Benodf. Lal Das. 165 I.C. 606 (2)=9 R.C. 425 
=40 C.W.N 553=A.I.R 1936 Cal. 424. 
ASSIGNMENT. See also Lease. 

-Oral assignment of debt—Validity. See 

C P. Code, S. 73— Applicability. 1937 A.L.T.* 
348=A.I.R 1937 All 424. 

ATTACHMENT. See also C. P. Code, S. 60 
and O. 21, Rr 46 and 63 and O 38, R .7. 

--Abandonment or waiver of—Attachment 

before judgment—Re-attachment after decree— 

^ ee ^ Ys - C. P. Code Regulation, 
O. 38, R. 11 . 40 MysH.C.R 477. 

-Effect of—Administration suit—Decree — 
Attachment of money due to debtor by Co-opera - 
Uve Society under R. 22 (6) (a), Madras Co¬ 
operative Societies Ad—If confers exclusive 
nghts on Society as against other creditors. 

An attachment creates no interest in, or charge 
on, the property attached in favour of the attach¬ 
ing creditors as against the other creditors. When 
an administration decree is made in respect of the 
properties of a debtor, all the creditors standing 
on the same footing, and a creditor who has 
attached the property of the debtor is not entitled 
to priority over the others. There is no distinc- 


ATTACHMENT. 

tion in this respect between an attachment by a 
Civil Court under the C. P. Code and an attach¬ 
ment by a Registrar of Co-operative Societies 
under R. 22 (6) (a) of the Rules made under the 
Madras Co-operative Societies Act. The attach¬ 
ment of a money debt by the Registrar does not 
stand on any higher or superior footing than an 
attachment by the Civil Court of a debt under the 
C. P. Code. (Madhavan Nair, J.) Nicholson 
Town Bank, Ltd., Tanjore v. Varadarajalu 
Naidu. 182 I.C. 254=12 R M. 29=48 L W. 849 
=1938^ M W.N. 1127=A.I R 1939 Mad. 204. 

“ " Effect—If creates an equitable or judicial 

lien. 

An attachment does not create a charge ; it only 
prevents an alienation and does not confer any 
title. Hence it does not create that particular 
type of charge known as an equitable lien. Nor 
does it create a judicial lien for the latter arises 
where in a judgment in rent a lien is established by 
judgment. (Stone, C.J. and Bose, J.) Seth 
Laxminarayan v. Seth Ghasiram. 1939 N.L. 
J. 257=A.I.R. 1939 Nag. 267. 

-Effect—Writ of attachment—Property not 

mentioned in—If attached.. See C. P. Code, O. 38, 
R. 7. AIR. 1939 Pat 81. 

- ‘Execution of a warrant of-*-If a judicial 

act . 

It is a matter of considerable doubt whether the 
execution of a warrant of attachment by a 
process-server can be considered a judicial act 
which may be considered as taking place at the 
earliest period of the day on which it takes place.. 
(Grille, J.) Poonamchand Sheoratan v. Mt. 
Fulabai. I.L.R. (1938) Nag. 573=11 R.N. 194= 
177 I.C. 971=A.I.R. 1938 Nag. 309. 

-Share of royalty-^-Legality. See C. P. 

Code, O. 21, R. 44. I.L.R. (1937) 2 Cal. 440. 

- Termination of—Property attached and 

handed over to bailiff—Persons Jurnishing 
security bond for decretal amount and getting 
charge of property from bailiff—Effect on attach¬ 
ment. 

The property of a judgment-debtor was 
attached and kept in charge of the bailiff. Two 

persons executed a security bond and undertook 
to sell the property. The bailiff handed over the 
property to them. One of them who claimed the 
property as his, sold it away but applied for 
removal of the attachment and the Court granted 
it on the plea, that the surety bond was not valid 
in the eye of the law because the bailiff allowed 
the parties to execute it on his own initiative 
without receiving any order from the Court. The 
creditor contended that there was < no subsisting 
attachment of the property since the execution of 
the bond had released it from attachment. 

Held, that the action of the bailiff in handing 
over the property to the sureties could not be 
considered to amount to a release of the property 
from attachment. The sureties were to hand 
back the property so long as the value thereof 
remained unpaid and so the property could be 
regarded under the bailiff's charge and his action 
did not amount to a release of the property. 

Held, further, that it was within the jurisdic¬ 
tion of the Court to consider the application Tor 
removal of the attachment and to pass orders 
for its removal. (Mackney, J.) Bank of Chetti- 
nad. Ltd. v. Maung Po Lu. 161 I.C. 258=8 R. 
R. 463=A.I,R. 1936 Rang. 12. 
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AUDIT CODE, Art. 1 & 3 —Applicability-Per¬ 
son who has served under two Municipalities. 
Article 183 does not in terms apply to the case 

of a person who has served under two Munici¬ 
palities. The rule does not apply even by 
analogy in matters of this kind. In the absence 
of definite rules framed by Government or by 
Municipalities themselves relating to such cases, 
the matter must be considered on general princi¬ 
ples, according to which each Municipality would 
be liable to pay for the leave earned during the 
period of service under • it. (T*& Chand, J.) 
Municipal Committee, Hodal vJPirya Lal. lea 
I.C. 111=12 R.L. 101=A.I.R. 1939 Lah. 103. 

BAILMENT. See Contract. 

BANKER AND CUSTOMER—A having 
deposit in Bank—Power-of-attorney executed to 
B to get investments at higher rate of interest— 
B withdrawing amount to discharge his own debt 
to Bank and executing promissory note instead— 
Bank acting without consulting A— Remedy of j 
A against B and the Bank. 

A who had moiney in a Bank to her credit 
executed a power-of-attorney to B to attend to 


BANKER AND CUSTOMER. 

on a branch of the Bank, on payment of cash 
therefor, it is only a purchase of the draft, and 
there is nt> entrustment to the Bank of the 
amount for any specific purpose. The purchas¬ 
er cannot therefore claim preferential payment 
in respect of the amount covered by the draft, on 
the Bank going into liquidation. Venkataramami 
Rao, J.) All-India Spinners Association. 
Tamil Nad Branch v. Official Liquidators, 
T N & Q. Bank, Ltd. 186 I.C. 773=12 
R M.’ 668=51 L.W. 111 = 1939 Compy. C. 
279=1939 M.W.N. 1071=A.I.R. 1940 Mad. 

i 101 . 

- Collecting banker — Duties and liabilities of 

—Goods sent by parcel post — Duty to intimate 
date of arrival of goods to buyer — Omission to 
do so — Negligence—Collection of money after 
goods sent back—Liability to refund money to 
buyer — Misrepresentation. 

A collecting banker is under no special duty, 


as such, to protect the interests of the person to 


wham he presents a draft for acceptance or pay¬ 
ment. So long as he does not give any personal 

make mvestments of her money at higher rate no lia tQ him But he is under a 

of interest than ordinary Bank rate. D who that b y any act or omission of his 

owed a large amount to the Bank was being press- 1 ty ‘ . not preven \ e d from taking delivery 

money, hL^dSTdieA^ktT exe- of the goods in respect of which he presents the 


cuted instead a promissory note to A which was 
kept with the Bank. The Bank so acted for 
their own benefit without making any inquiries 
or consulting A. 

Held, that B, apart from any liability at com¬ 
mon law, became a constructive trustee in respect 
of the sum and the Bank who for their own 
benefit concurred in the transaction without any 
inquiry became subject to a fiduciary obligation 
similar to that by which B was bound. 

Held also, that A could sue both B and the 
Bank or either of them subject to this, that she 
could not recover more than sum due. 

Held, further, that a subsequent contract be¬ 
tween A and B which changed B’s liability for 
damages for breach of duty into one of debt did 
not release the Bank as it was not a party to 
the contract. A could have released B and yet 
have pursued her remedies against the Bank, for 
there was no question here either of joint lia¬ 
bility or of the liability of principal and surety*. 
{Lord Maugham.) Imperial Banr. of Canada 
v. Mary Victoria Begley. 163 I.C. 295= 
=1936 A.L.J. 944=1936 A.W.R. 937= 
44 L.W. 128=1936 M.W.N. 844=A.I.R. 
1936 P.C. 193 (P.C.). 

Cheques delivered by customer to Bank 


for collection—Bank realising amounts after sus¬ 
pending payment—Liquidation of bank—Right of 
customer to preferential payment—Draft purchas¬ 
ed by customer drawn on branch for cash—Right 
to preferential payment. 

When a customer delivers cheques to a Bank 
for collection, and the Bank realises the amounts 
thereunder after it suspends payment, the custo¬ 
mer would be entitled on the Bank gbing into 
liquidation, to claim preferential payment in res¬ 
pect of the proceeds of cheques over other cre¬ 
ditors olf the Bank. But in the case of draft 
vhich a customer gets from the Bank, drawn 


draft. In the case of goods sent by a parcel 
post, which would be kept in the post office only 
for a specified period, the collecting banker must 
inform the buyer or consignee of the date of 
arrival of the goods so that the latter may take 
steps to take delivery of the goods before the 
goods are sent back by the post office. If he 
does not do that, he is guilty of negligence. If 
the collecting banker does anything with refer¬ 
ence to the customary documents by which the 
buyer is prevented from taking delivery of the 
goods the banker cannot escape liability. An 
omission on his part to intimate the date of 
arrival, and his conduct in taking the money when 
he is aware or must be deemed to be aware 
that the goods have already been sent back by 
the post office to the consignor would certainly 
amount to a misrepresentation sufficient to render 
the banker liable in a suit by the buyer for 
return of the amount collected by him. {Ven- 
katramana Rao, J .) Champion Automobiles, 
Ltd. v. Chartered Bank of India, Australia 
and China. 173 I.C. 989=10 R.M. 651=46 
L.W. 370=1937 M.W.N. 1010=A.I.R. 1937 
Mad. 858=(1937) 2 M.L.J. 546. 

- Deposit of amount in Bank by way of 

fixed deposit as security for overdraft and for 
opening overdraft accounts—Nature of transac¬ 
tion — Deposits—If trust money—Right to prefer¬ 
ential payment in winding-up proceedings. 

Where under an agreement between a cus¬ 
tomer and a Bank, the former makes fixed 
deposits of amounts in the Bank for the purpose 
of enabling him to open overdraft accounts on 
the security orf such fixed deposits, and to ob¬ 
tain accommodation by opening overdraft 
accounts, such deposits are prima facie gov¬ 
erned by the ordinary law which regulates 
a banker and a customer. Jt does not consti¬ 
tute anything more than a relation of a debtor 
and creditor. No question of trust arises in 
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such a case; it cannot be pretended that the 
amounts paid into the Bank by way of fixed 
deposits are moneys placed with the Bank for 
any specific purpose so as to clothe the Bank 
with the relationship of a' trustee. The depo¬ 
sitor cannot therefore claim payments of the 
amounts in full in preference to the ordinary 
creditors of the Bank in winding-up proceed¬ 
ings. ( Venkataramana Rao, J .) Nayar Mod¬ 
ern Bank, Ltd., Palghat v. Official Liquida¬ 
tor, T. N. & Q. Bank, Ltd. 1939 M.W.N. 
1174=A.I.R. 1940 Mad. 149. 

■Failure to honour customer's cheque — 


Measure of damages. 

Where the Banker, being bound to honour his 
customer’s cheque, has failed to do so, he will be 
liable in damages. If special damage naturally 
ensuing from the dishonour is proved, it will be 
properly taken into account in assessing the 
amount of damages. If the customer be a trad¬ 
er, the Court may properly award substantial 
damages, in the absence of proof of special 
damage. In other cases the customer will be 
entitled to such damages as will reasonably com¬ 
pensate him for the injury which, from the 
nature of the case, he has sustained. All loss 
flowing naturally from the dishonour of a 
cheque may be taken into account in estimating 
the damages. ( McNair, J.) Jogendra Nath 
Chakravarti v. New Bengal Bank, Ltd. 180 
I.C. 660=11 R.C. 713=A.I.R. 1939 Cal. 
63. 

-Forged cheque—Payment—Liability of 

Bank—Negligence, See Negotiable Instrument 
Act, S. 85. 1938 A.L.J. 504. 

•- Liability of banker—Customer having pri¬ 

vate account and trust account—Transfer of trust 
funds to private acCount-Liability of banker for 
misapplication^—Suit by co-trustee against banker 
and trustee — Limitation—Starting point—Know- 
ledge of breach of trust—Sanction of Advocate- 
General—Necessity—C . P. Code , S. 92. 

A banker is not entitled to apply what he knows 
to be trust funds in discharge of or in reduction 
of a debt of a customer who has two separate 
accounts, one in respect of his private funds and 
another in respect of funds of which he is a trus¬ 
tee. If the banker does so, he can be compelled to 
make restitution of the moneys so applied. If the 
banker has the slightest laiowledge or reasonable 
suspicion that the money is being applied or trans¬ 
ferred by the trustee from the trust account into 
his private account in breach of a trust, and if he is 
going to derive a benefit from the transfer and 
intends and designs that he should derive a bene¬ 
fit from it, then the banker is not entitled to trans¬ 
fer the amounts from the trust account without 
further inquiry into the matter. If he does so he 
renders himself liable td make good the trust 
moneys to the trust. A suit against the banker 
by a co-trustee to» recover such trust moneys 
wrongly applied by the banker in reductiou of the 
private debts owed by the other co-trustee is gov¬ 
erned by Art. 120 of the Limitation Act,' and 
the right to sue accrues when the trust funds are 
wrongly transferred or misapplied. But if the 
plaintiff co-trustee is kept in ignorance of a breach 
of trust the right to* * sue docs not accrue until the 
trustee becomes aware of the fact. Such a suit 
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does not fall within the purview of S. 92, C.P. 
Code, a suit by a co-trustee against the banker to 
recover trust moneys misapplied by him and 
against another co-trustee for accounts does not 
come under S. 92 and may be instituted without 
the sanction of the Advocate-General. {Leach, 
C. J. and Krishnaswami Ayyangar, J, Nagappa 
Chettiar v. O.R.M.O.M.S.P. Firm. I.L.R. 
(1939) Mad. 121=182 I.C. 673=12 R. M. 125 
= 1938 M.W.N. 1017=48 L.W. 577=A.I.R. 
1938 Mad. 999=(1939) 1 M.L.J. 625. 

- Money paid by customer for transmission 

to another—Bank suspending payment and going 
I into liquidation—Right to preferential payment. 

; A customer of a Bank who had a current ac¬ 
count with the Bank handed to the Bank a sum 
of money for remitting it by telegraphic trans- 
1 f er to a company in Bombay. The Bank did 
! mot credit this amount in his account but debit¬ 
ed the charges for the intended transfer. The 
j money was, however, never transferred, because 
on that very day the Bank suspended payment, 
and liquidation proceedings were started later on. 
The customer applied for payment of the amount 
in preference to the ordinary creditors of the 
Bank. 

Field, that the money was received by the Bank 
in the capacity of a mere agent and was held 
apart by the Bank as property of the customer, 
and the customer was therefore entitled to pre¬ 
ferential payment in respect of the amount. {Ven¬ 
kataramana Rao, J.) New Field Co. v. Official 
Liquidator, T. N. & Q. Bank, Ltd. 1939 
Compy. C. 284=1939 M.W.N. 1072=51 L. 
W. 107=A.I.R. 1940 Mad. 139. 

- Negligence of customer — Liability—Facts 

to be shown. 

Even if there is a duty as between the banker 
and the customer in drawing a cheque in a proper 
mode, it must be shown in order to hold the 
customer liable for negligence in drawing cheques, 
that there was a breach of the duty by the neg¬ 
lect of some usual and proper precaution. {Lord 
Wright.) Mercantile Bank of India, Ltd. v. 
Central Bank of India. 65 I.A. 75=1.L.R. 
(1938) Mad. 360=172 I.C. 745=42 C.W.N. 
321 = 1938 O.L.R. 68 (2)=1938 O.W.N. 206 
= 1938 A.L.R. 100=1938 P.W.N. 152=19 
Pat.L.T. 147=1938 M.W.N. 552=4 B.R. 
260=40 Bom.L.R. 713=47 L.W. 329=32 S. 
L.R. 313=1938 A.L.J. 273=10 R.P.C. 169 
= 1938 A.W.R. (P.C.) 90=66 C.L.J. 510= 
1938 0.A. 312=A.I.R. 1938 P.C. 52=(1938) 

1 M.L.J. 268 (P.C.). 

-Person having individual account and joint 

account—Amount in joint account solely belonging 
to him—Right to set-off against debt due on indi¬ 
vidual account in winding-up proceedings. See 
Companies Act, S. 229. (1940) 1 M.L.J. 115.- 

- Relattoiiship—Customer directing Bank to 

apply deposit in particular manner when occasion 
arises—Effect of—Trust—If created—Bank go¬ 
ing into liquidation—Claim by customer to prefer - 
ential payment — Sustainability. 

According to the rule regulating the relationship 
between a banker and a customer who has depo¬ 
sited moneys in the Bank, the banker is a debtor, 
the customer is a creditor and the deposit is a 
loan to the Bank. The mere fact that the custo¬ 
mer gives the Bank a mandate or a direction to 
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apply the money to his credit in a particular man¬ 
ner would not clothe the Bank with a trust. Where 
a sum of money is paid to the general account of 
a customer with a direction that the amount must 
be applied in a particular manner when occasion 
arises, until the said sum of money is appropriated 
in the manner directed, no question of trust would 
arise. The matter would rest in a mere mandate. 
The Bank is not a trustee for the customer, and j 
he cannot claim preferential payment over other I 
creditors or customers if the Bank goes into liqui- 1 
dation, but can only rank as an ordinary creditor. 
(Venkataramana Rao, J.) Dharmambal Am- 
mal v. Official Liquidator, T. N. & Q. Bank, 
Ltd. 1939 M.W.N. 1063=1939 Compy. C. 266 
=50 L.W. 939=A.I.R. 1940 Mad. 98. 

- R cl a t ionsh i p—Fid uciary ca pa city — IV h en 

arises—Moneys paid by party for the purpose of 
effecting specific transaction and credited in ana- 
math account—If held in trust—Insolvency of 
Bank—Right to preferential payment. 

Defendants 1 to 7 were members of a joint 
Hindu family carrying on business at Trichinopoly 
under the name of a banking firm which suspended 
payment on 30th April, 1935. The plaintiff had 
arranged to purchase certain lands in Tuticorin 
and the third defendant suggested to the plaintiff 
that the transaction could be arranged through 
their branch office at that place. The plaintiff 
paid various sums of money into the defendants’ 
banking firm between 25th March, 1935 and 17th 
April, 1935, on the above account. After the de¬ 
fendants were adjudicated insolvents, the plaintiff 
sued to recover the moneys paid by him to the 
Bank alleging that he paid the amounts under an 
arrangement that the defendants should keep the 
amounts in trust for him until he decided 
how they should be disposed of. The 
plaintiff had no prior banking transaction with the 
defendants’ firm. The account books of the firm 
showed that the plaintiff’s moneys were credited 
in an anamath or suspense account to await the 
instructions of the plaintiff as regards their dis¬ 
posal. According to the defendants' oral evidence, 
when amounts were paid to their firm in current 
account or fixed deposit, generally pass books and 
cheque books used to be given, and usually agree¬ 
ments used to be entered into regarding the inter¬ 
est payable on the deposits, but this procedure was 
not followed in respect of the moneys paid by the 
plaintiff. 

Held, that the moneys paid by the plaintiff were 
received by the defendants’ firm in a fiduciary 
capacity, and not as between a Bank and its cus¬ 
tomer and that the plaintiff was therefore entitled 
to preferential payment in full of the moneys paid 
by him. {Venkataramana Rao and Kunhi Ra¬ 
man, JJ.) Official Assignee of Madras v. 
Natesam Pillai. 51 L.W. 144=1940 M.W. 
N. 598=1940 Comp. C. 66=A.I.R. 1940 Mad. 
441=(1940) 1 M.L.J. 254. 

- Relationship—Nature of. 

The relationship of banker and customer is 
generally that of agent and principal, of debtor 
and creditor or of pledgor and pledgee; there are 
however cases where the banker stands in the re- 
JJtion of trustee as well as agent for his customer. 
The banker is not a trustee for the customer in 
respect of money paid in or responsible for him 
tor the use he makes of it, but the position is not 
Q.. D .—18 
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the same where the banker uses the securities 
deposited with him for his own use, and there is 
conversion of the securities for the purposes of 
the Bank and not for the purpose of customer. 
Where securities are deposited as cover or ad¬ 
vances and for the purpose of securing overdrafts 
or advances, the transaction is strictly of the nature 
of pledge. (Guha and Bartley, JJ.) Bank of 
Dacca, Ltd. v. Gour Gopal Saha. I.L.R. 
(1937) 1 Cal. 57=166 I.C. 855=9 R.C. 602= 
65 C.L.J. 74=A . I. R . 1936 Cal. 409. 

- Relationship—Nature of—Deposits on cur¬ 
rent account—If repayable only on demand. 

Where native bankers accept deposits on cur¬ 
rent account on a very extensive scale from their 
customers and conduct nearly every branch of 
ordinary banking business as it is understood in 
England, the relationship is not that of mere len¬ 
der and borrower but there is an implied agree¬ 
ment that the money is payable on demand. 
(Mosely and Dunkley, JJ.) Daw Hnit v. Ana- 
malai Chettyar. 1938 Rang. L. R. 468 = 179 
I.C. 428=11 R.R. 315=A . I. R. 1938 Rang. 
335. 

- —Relationship—Trustee depositing trust 

moneys in Bank—Bank aware of moneys being 
trust moneys — Effect—If makes Bank a trustee — 
Company depositing employee’s cash security fund 
in Bank earmarked as such — Bank—If trustee for 
company’s employees. 

The fact that a depositor in a Bank is a trustee, 
and the money deposited is trust money does not 
affect the relation which the law creates between 
a bank and a customer, namely, the relation of 
debtor and creditor. The legal effect of a notice 
to the Bank that the money deposited is trust 
money is only to cast a duty on the Bank not to 
participate in a breach of trust by the trustee. 
Where a company, acting under S. 282-B of the 
Companies Act, deposits in a Scheduled Bank 
moneys deposited with it by its employees in pur¬ 
suance of their contracts of service, asking the 
Bank to earmark the same as employees’ cash se¬ 
curity, the fact that the Bank receives and accepts 
the deposit with notice of the fact that the moneys 
represent cash security of the employees of the 
depositor company, would not make the Bank a 
trustee in respect of the moneys. The Bank must 
be deemed to be aware of the limitation of the 
powers of the company in regard to the moneys 
deposited and should not permit any dealing by 
the depositor-company with those moneys in vio¬ 
lation of the duty which the statute imposes. But 
it cannot be held that the Bank holds the moneys in 
trust for the employees of the depositor-company, 
so as to entitle that company to claim preferential 
payment over the ordinary creditors of the Bank, 
on the Bank going into liquidation. ( Venkata - 
ramatuj Rao, J.) Nayar Modern Bank, Ltd. v. 
Official Liquidator, T. N. and Q. Bank, Ltd. 
1939 M.W.N. 1066=1939 Compy. C. 272=50 
L.W. 944=A. I.R. 1940 Mad. 178. 

- Rule reserving right to close account with¬ 
out notice to depositor — Legality—Power to close- 
accounts without notice. 

Where a rule regarding the keeping of accounts 
in a Bank reserves to the Bank the right to close 
any account without reference to the depositor, if 
in the opinion of the Bank it is not desirable to 
keep such account for any reason whatsoever, the 
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Bank is entitled to close the account without any 
notice. Such a rule is not illegal or invalid. It is 
in the nature of a contract between the parties and 
it cannot be said that the rule is either immoral or 
opposed to public policj r . {Leach, C.J. and 
Varadachariar, J.) Champion Automobiles, Ltd., 
Madras v. Travancore National Bank, Ltd. 
174 I.C. 928=10 R.M. 745 (2)=1937 M.W. 
N. 1052=46 L.W. 733=A.I.R. 1938 Mad. 
77=(1937) 2 M.L.J. 817. 

- Sale of securities by Bank — Customer's 

right to balance of money over and above his 
liabilities to Bank. 

The customer is entitled to enforce his 
ownership to the amount in the hands of the 
banker, after the sale of the Government Promis¬ 
sory Notes deposited in the Bank as security to 
cover overdrafts or advances after payment of 
loans from the Bank for which they were security. 
(Gului and Bartley, JJ.) Bank of Dacca, Ltd. 
v. Gour Gopal Saha. I.L.R. (1937) 1 Cal. 57= 
166 I.C. 855=9 R.C. 602=65 C.L.J. 74=A.I.R. 
1936 Cal. 409. 

- Set-off in liquidation proceedings—Jdint 

and separate debt — Principle—Individual over¬ 
draft accou-nt and joint fixed deposit account — 
Claims in respect of, when can be set off. 

Where there is an amount payable by A in his 
individual account and an account payable to A 
and B in their joint account, the two accounts 
cannot be set off, but if it could be shown that, 
though the account is in the names of A and B, A 
is solely entitled to the amount, a set-off will be 
allowed. Where a person owed to a bank (in 
liquidation) a sum in respect of an overdraft ac¬ 
count and there was an amount due and payable by 
the bank to the same person and another jointly 
in respect of a fixed deposit transaction, it was 
held, that the latter sum could be set off against 
the former, when it was shown that the sum due 
in respect of the fixed deposit transaction belong¬ 
ed solely to him who owed money on the over¬ 
draft account, though the fixed deposit receipt 
stood nominally in the name of him and another. 
( Venkataramatia Rao, J.) Veerappa Chettiar v. 
Official Liquidators, T. N. & Q. Bank, Ltd. 
1940 Compy. Cas. 52=51 L.W. 680=1940 M. 
W.N. 608=A.I.R. 1940 Mad. 436=(1940) 1 
M.L.J. 115. 

- Suit by fixed depositor for repayment — 

Forum. 

A fixed depositor cannot bring a suit for re¬ 
payment from a Bank in any place where he may 
happen to reside. It has to be filed only in the 
place where the Bank is situated. ( Bennet and 
Verma, JJ.) Allahabad Bank, Ltd. v. Gulli 
Lal. I.L.R. (1940) A. 207=1940 A.W.R. (H. 
C.) 72=1940 A.L.J. 94=A.I.R. 1940 All. 243. 
BANKER AND EMPLOYEES—Security for 
good conduct—Deposit earning interest—If trust 
monies. See Companies—Winding up — Emplo¬ 
yees' security. (1939) 1 M.L.J. 209. 

-Liquidation—Employees’ provident fund— 

If part of assets of company or trust money. See 
Companies Act, Ss. 229 and 230 (1). 1938 M. 
W.N. 1332=A.I.R. 1939 Mad. 352. 
BANKER’S BOOKS EVIDENCE ACT 
(XVIII OF 1891), S. 5— "Order of Court for 
special cause”—Order for production of books 
under S. 94, Cr. P. Code—S. 94, Cr. P. Code, if 
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conflicts with S. 5 of former Act—Prosecution 
of auditors of Bank for false statements in balance 
sheet certified as correct—Order for production 
of Bank’s books — Legality—Right of prosecution 
to 1 bispection—Duty of Court. 

There is really no conflict between S. 94 of the 
Cr. P. Code, and the Banker’s Books Evidence 
Act. S. 5 of the latter Act is the only section which 
can be relied upon as containing anything incon¬ 
sistent with S. 94, Cr. P. Code. But all that S. 5 
of that Act enacts is that no officer of the Bank 
shall in any legal proceeding to which the Bank 
is not a party be compellable to produce any ban- , 
ker’s book the contents of which can be proved 
under the Act or to appear as a witness to prove 
the matters, transactions and accounts, etc., unless 
by order of the Court or Judge made for special 
cause. “Court” includes a Magistrate trying a 
criminal case, so that a Bank cannot be compelled 
to produce its books without an order of the Court 
“for special cause.” But there is no reason at all 
why an order made under S. 94, Cr. P. Code, 
should not be regarded as h sufficient order for 
the purpose of S. 5 of the Banker’s Books Evi¬ 
dence Act. There is nothing in that Act which 
prevents an order being made under S. 94, C. P. 
Code, in the proper case. In a prosecution against 
the auditors of a Bank for offences in respect of 
false statements in the balance-sheet of the Bank 
certified by them as correct, an order for produc¬ 
tion can lawfully be made under S. 94, Cr. P. Code, 
but it should be made, in the case of banker’s 
books, very cautiously and carefully drafted. A 
routine order ex parte is generally undesirable. 
The prosecutor who applies for an order and for 
inspection of the books produced should be requir¬ 
ed to state before the issue of the order not only 
what books he requires to be produced but also 
why their production is necessary with specific 
reference to the allegations in his complaint. Any¬ 
thing in the nature of a roving or fishing inspection 
of the books of a Bank should be prevented. But 
the prosecution cannot be denied the right of in¬ 
spection of documents the production of which 
has been held to be necessary or desirable for the 
purpose of the trial and which have been held to 
be relevant after considering the objections of the 
party producing. ( Broomfield cuid Wadia, JJ.) 

P. D. Shamdasani v. Sir Hugh Golding Cooke. 

I.L.R. (1938) Bom. 31. 

-S. 5—Police officer conducting investigation 

—Right to inspect Bankers’ books. See Cr. P. Code, 
S. 94. 17 Lah. 593. 

-S. 6— Bankers’ books—Production and in¬ 
spection—Principles governing—Right to object. 

A Bank has under S. 6, sub-S. (3) of the Ban¬ 
kers’ Books Evidence Act a statutorj' right to 
object to any order directing inspection to be given 
of its books. It is not the practice of the Court 
to allow inspection of bankers' books under the 
Act, unless a prima facie case is- made out for 
thinking that there is some matter on which the 
books of the Bank are bound to be relevant. Courts 
have no doubt very wide powers of ordering pro¬ 
duction and directing inspection of documents but 
such an order against a person, not a party to the 
proceedings involves a serious inroad upon his 
normal rights as a citizen. Courts are always 
averse to giving anything in the nature of a 
roving or fishing commission to inspect documents. 
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{Beaumont, C.J., Rangnekar and Norman, JJ.) 
Central Bank of India, Ltd. v. Shamdasani. 

I. L.R. (1938) Bom. 119=172 I.C. 684=10 R.B. 
291=39 Cr.L.J. 207=39 Bom.L.R. 1187=A.I.R. j 
1938 Bom. 33 (S.B.). 
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See also Legal Practitioner. j 

_Ss. 4, 5, 6, 7 and 8— If cumulative. 

Ss. 4, 5, 6, 7 and 8 must be read together. (Davis * 

J. C., Rupchand Bilaram and Lobo, A. J. CsJ 
Udharam Pahlajari, In re. 163 I.C. 510—9 R. I 
S. 9=A.I.R. 1936 Sind 75 (S.B.). 

_ S. 5 (2) and R. 21 — Rule permitting of 

continuance of member beyond three years — If 

ultra vires. . 

There is nothing in S. 5 (2) which prevents 
Tules being framed whereby certain members 
elected to the first Bar Council may continue in 
office thereafter so that a certain continuity may be 
maintained between the first Bar Council and its 
successor. R. 21 is 1 not ultra vires of the Act. 
(Davis, J.C., Rupchand Bilaram and Lobo, A.J. 
Cs.) Udharam Pahlajari, In re. 163 I.C. 510 
=9 R.S. 9=A.I.R. 1936 Sind 75 (S.B.). 

-S. 6 (1) (b) and (4)— Powers and rules 

under—Operation of—If extend to second Bar 
Council. 

Under S. 6 (1) (6) and (4) of the Act, rules 
may be made to provide for the retirement of 
members from office by rotation, and for the man¬ 
ner in which the order of such retirement shall be 
determined, and there is no reason to suppose that 
the powers conferred by this section and rules 
made thereunder should not relate to the first Bar 
Council but only to its successors. (Davis, J.C., 
Rupchand Bilaram and Lobo, A.J.Cs.) Udharam 
Pahlajari, In re. 163 I.C. 510=9 R.S. 9= 
A.I.R. 1936 Sind 75 (S.B.). 

-Ss. 8 and 9—Agent authorised to appear 

and conduct judicial proceedings—Right to act 
as solicitor and to appear in Court. See C. 
Code, O. 3, Rr. 1 and 2. (1937) 2 M.L.J. 552 

(F.B.). 

--S. 10— Complaint —Locus standi to make. 

It is open to any person to complain to the Court 
as to the undesirability of certain remarks made 
by a Counsel during the course of a trial. Where 
a Mahomedan Counsel is alleged to have made 
certain communal remarks during the course of a 
trial it is open to a Hindu Association to make a 
complaint to the High Court for taking action in 
the matter. (Davis, J.C. and Mehta, A.J.C.) 
Mahomed Aslam, In re. 162 I.C. 919=8 R.S. 
177=37 Cr.L.J. 783=1936 Cr.C. 487=A.I.R. 
1936 Sind 49. 

- S. 10 —Disciplinary powers of Court under 

—If can be used to aid the criminal law and award 
supplementary punishment. 

The principle has to be recognised that the dis¬ 
ciplinary jurisdiction vested in the High Court to 
reprimand, suspend or remove from practice an 
advocate for misconduct, should not be employed 
merely to supplement, as it were, by way of a 
further punishment, a punishment which the advo¬ 
cate has received under the law for the miscon¬ 
duct of which he is guilty. ( Makerji , A.C.J., Lort 
Williams and S. K. Chose, JJ.) An Advocate, In 
the matter of. 63 Cal. 867=162 I.C. 170=8 R. 
C. 575=37 Cr.L.J. 534=40 C.W.N. 366=1936 
Cr. C. 321=A.I.R. 1936 Cal. 158 (S.B.). 
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-s. 10 —Duty of Advocates accepting \ 7 aka- 

lats for withdrawal of money from Court Neces¬ 
sity to verify Vakalat before acceptance. 

It is extremely and clearly necessary that Advo¬ 
cates having to withdraw money or to accept seri¬ 
ous responsibilitv of the kind from and on behalf 
of a client should even if there be no apparent 
circumstances to justify a suspicion do everything 
in their power to verify the form of the Vakalat- 
nama, and furthermore should not accept a Va- 
kalatnama unless they have satisfied themselves 
of the bona fxdes of the person who oilers it to 
them. ( Courtney-Tcrrcll. C.J., Khaia Mahomed 
and Varma, JJ.) G.. an Advocate. In the matter 
of 16 Pat. 488 = 170 I.C. 339=3 B.R. 745— 
lo R P. 135=17 Pat.L.T. 407 = 1937 P W N. 416 
= 38 Cr.L.J. 926=A.I.R. 1937 Pat. 433 (S.B.). 

_S. 10 — Misconduct—Advocate convicted 

for sedition and bound over for speeches in con¬ 
nection -with labour movement—Tribunal finding 
him honest and straight in dealings and of good 
character—Disciplinary action if called for. 

\n advocate took a prominent part in Labour 
and Trade Union Movements and delivered a num¬ 
ber of speeches advocating certain reforms, bor 
some of these speeches he was bound over tor one 
year under S. 107, Cr. P. Code. For others, he 
was prosecuted under S. 124-A, I. I . Code, and 
convicted thrice. There was no indication that ne 
made any organised or persistent attempt to c reate 
a breach' of the peace or to incite acts tending to 
subvert law and order. The general tenor of the 
speeches was inoffensive and except on some parti¬ 
cular occasions his views were not in any way 
hostile to the Government; and indeed several 
passages in them advocated obedience to law and 
order. The Tribunal of the Bar Council which 
held an enquiry reported that apart from his acti¬ 
vities in connection with the labour movement, he 
was a young man of good character, inexperienced 
in his profession, honest and straight in his deal¬ 
ings, while acquitting him of professional miscon- 
, duct, found him guilty of other misconduct and 
i also observed that the case seemed to be very near 

the border line. . 

Held, no further action was called for in the 
: case. ( Mukcrji , A.C.J., Lort Williams and S. K- 
Chose, JJ.) N., an Advocate, In the matter of. 
63 Cal. 867=162 I.C. 170=8 R.C. 575=37 Cr.L. 
J. 534=40 C.W.N. 366=1936 Cr.C. 321 = A.I.R. 
1936 Cal. 158 (S.B.). . , _ 

- S. 10 — “Misconduct”—Conviction under o. 

124 -A, I. P. Code—If ground for removal from 

practice. ... 

A conviction for the offence of sedition under 
S. 124-A, 1. P. Code, cannot be regarded as such 

misconduct as would, in all circumstances, require 
action to be taken under the Court’s disciplinary 
jurisdiction and as would demand the removal ot 
the advocate from practice. (Mukcrji, A.C.J., 
Lort Williams and S. K. Ghose, J J.) N., an 
Advocate, In the matter of. 63 Cal. 867 = 162 
I.C. 170=8 R.C. 575=37 Cr.L.J. 534=40 C.W. 
N. 366=1936 Cr.C. 321=A.I.R. 1936 Cal. 158 
(S.B.). 

-S. 10— Misconduct in other than profes¬ 
sional capacity—Disciplinary jurisdiction of High 
Court — Discretion. 

There is no reason why the words “professional 
or other misconduct” in S. 10 (1) of the Bar 



2 79 


28a 


QUINQUENNIAL 

BAR COUNCILS ACT (1926), S. 10. 

Councils Act should not be read in their plain and 
natural meaning. The legislature intended by the 
aforesaid words to confer on the High Court 
jurisdiction to take action in all cases of miscon¬ 
duct, misconduct in a professional or other capa¬ 
city. The Court has discretion to take action in 
suitable case^. ( Mitkcrji, A.C.J., Lort Williams 
and S. K. Chose. JJ.) N., an Advocate, In the 
mailer of. 63 Cal. 867=162 I.C. 170=8 R.C. 
575=37 Cr.L.J. 534=40 C.W.N. 366=1936 Cr. 
C. 321=A.I.R. 1936 Cal. 158 (S.B.). 

-S. 10— Professional misconduct — Agree¬ 
ment with client to receive payment in event of 
suecess only — Propricty. 

For an advocate to enter into an agreement with 
his client to receive nothing unless the suit was 
successful amounts to professional misconduct, 
and the Court is bound to take serious notice of it. 
(Leach, C.J., Gentle and Somayya, JJ.) Rama- 
nujachariar, In re. I.L.R. (1940) M. 17=41 
Cr.L.J. 83=184 I.C. 606=(1939) M.W.N. 766 
= 50 L.W. 234=A.I.R. 1939 Mad. 772=(1939) 
2 M.L.J. 320 (F.B.). 

-S. 10— Professional misconduct — Employ¬ 
ment of unregistered clerk—Negligence in not 
finding out. if plaint was filed—Failure to account 
for money. 

An advocate was engaged to file a suit, employ¬ 
ed an unregistered clerk and left the plaint with 
him for presentation. The clerk failed to file the 
plaint. The advocate however did not take care 
to see whether the suit had been filed and thus 
allowed his clerk to cheat his client. Besides this 
the advocate did not return or account for the 
money he had taken from his client for stamps and 
other incidental purposes. 

Held, that this amounted to gross misconduct 
on the part of the advocate. (Mya Bu, Offg. C. 
J., Ba U and Dunkley, JJ.) O., a Barristf.r-at- 
Law, In the matter of. 178 I.C. 398=40 Cr.L.J. 
53=A. I. R . 1938 Rang. 423 (S.B.). 

•-S. 10— Professional misconduct—Findings 

of facts by Bar Council—If to be interfered with 
by High Court. 

The question whether a particular advocate has 
violated the recognized canons of professional eti¬ 
quette is primarily a matter that concerns the Bar 
Council and consequently the High Court ordi¬ 
narily will accept findings on questions of fact 
recorded by the Bar Tribunal provided they are 
not perverse. (Iqbal Ahmad, Rachhpal Singh and 
Hunter, JJ.) An Advocate or Ranikhet,7h the 
matter of. I.L.R. (1940) All. 60=41 Cr.L.J. 
211 = 1939 A.W.R. (H.C.) 828=1939 A.L. 
J. 957=1940 A. Cr. C. 10=12 R.A. 367=185 
I.C. 611=A.I.R. 1940 All. 1 (F.B.). 
- S. 10— Professional misconduct — Misap¬ 
propriating client's moneys temporarily—Off ence— 
Proper punishment. 

Per C.J., and Gentle, /.—An advocate who 
misappropriates his client's moneys is not fit to 
remain a member of an honourable profession of 
advocates of the High Court, and the High Court 
should be failing in its duty if it docs not direct 
the advocate’s name to be removed from the rolls. 
The advocate is guilty of a criminal offence and 
such conduct cannot be condoned as to do so 
would encourage crimes of that nature and might 
have a harmful effect on the profession as a 
whole. The fact that the misappropriation is only 
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temporary does not lessen the offence or the 
gravity of the misconduct. 

Varadachariar, J. —Though the conduct of an 
advocate who misappropriates the moneys belong¬ 
ing to his client must be strongly disapproved and 
though the members of the profession should ob¬ 
serve the highest standard of professional con¬ 
duct, the Court when dealing with the question of 
punishment, cannot shut its eyes to the fact that 
those standards have not unfortunately yet come 
to be generally observed and the way that advo¬ 
cates and clients carry on their pecuniary dealings 
sometimes leads advocates to imagine that they 
can persuade their clients to condone the faults 
on their part in dealing with their client’s money. 
The possibility or even the fact of condonation 
by the client is, however, no justification for such 
conduct. (Leach, C.J., Varadachariar and Gentle, 
JJ.) S., Advocate, In the matter of. 1937 M. 
W.N. 1322 (F.B.). 

— -S. 10 AND BAR COUNCIL RULES 

(Allahabad); R. 3 —Consultation of counsel — 
When debars appearance for the opposite party. 

An advocate who has once been consulted by 
a party is not thereby debarred from appear¬ 
ing for the opposite party for all times. He 
is free to accept a brief against him, if he has 
not received any information of a confidential 
nature from the party who consulted him. 
The onus of proving that such information was 
conveyed lies and lies heavily on the party seek¬ 
ing to restrain the advocate’s appearance. 
(Thom, C.J.) Saharanrur Grain Chamber, Ltd. 
v. Maharaj Singh. I.L.R. 1040 A. 262=188 I. 
C.) 376=1940 A.L.J. 170=1940 A.W.R. (H. 
C.) 165=1940 A. Cr. C. 49=A.I.R. 1940 All. 
233. 

— --S. 10 (1)— “May”—Scope and effect of — 

Discretion of High Court—Exercise of—Advocate 
— Misconduct—Disciplinary jurisdiction — Exer¬ 
cise—Test to be applied. 

The word “may” in S. 10 (1) of the Bar 
Councils Act makes it plain that while the High 
Court has unrestricted jurisdiction in all cases of 
misconduct, a discretion is left to the Court to 
take action in suitable cases only. It is not pos¬ 
sible to lay down any hard and fast rule or any 
general principles with regard to exercise of such- 
discretion. It must be exercised judicially. The 
test which the Court has to apply is whether the 
proved misconduct of the advocate is such that 
he must be regarded as unworthy to remain a 
member of the honourable profession to which he 
has been admitted, or unfit to be entrusted with 
the responsible duties that an Advocate is called 
upon to perform. (Mukerji, A.C.J., Lort Wil¬ 
liams and S. K. Ghose, JJ.) N., an Advocate, In 
the matter of. 63 Cal. 867=162 I.C. 170=8 R. 
C. 575=37 Cr.L.J. 534=40 C.W.N. 366=1936 
Cr.C. 321=A.I.R. 1936 Cal. 158 (S.B.). 

-S. 12 —Findings of tribunal—Interference 

— Practice. 

It would need very good reason to induce the 
High Court to throw over the findings of fact 
which have been arrived at by a tribunal. (Rankin, 
C.J., C.C. Ghose and Buckland, JJ ) 

Chandra v. Hemantha Kumar. 42 C.W.N. 
1111 . 
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-S. 12 (1)— Sind Rules, R. 12— Enquiry 

referred to District Judge by High Court—Pozcer 
of District Judge to delegate. 

Where a case against an advocate for his alleg¬ 
ed misconduct is referred for inquiry by the High 
Court to the District Judge, the District Judge 
has no powet to delegate this inquiry to one of 
his assistants; the jurisdiction conferred on the 
District Judge being of a special nature, it is the 
District Judge alone who can exercise the juris¬ 
diction by following the procedure laid down for 
enquiry and none else. (Davis, J. C. and Mehta, 
A.J.C.), R., Bar.-at-Law, In re. 168 I. C. 992 
=38 Cr.L.J. 664 (1)=9 R.S. 254 (1) = A.I.R. 
1937 Sind 98. 

-S. 12 (3)— Complainant — Right to be 

heard. 

Sub-S, (2) of S, 12 of the Bar Councils Aci can¬ 
not be intended to exclude the right of the Court 
to hear any person other than the persons men¬ 
tioned in that sub-section. It is in the power of 
the Court, and in any ordinary case it would be 
its duty to hear the complainant, if he so desires. 

( Rankin , C.J., C. C. Chose and Buckland, JJ .) 
Abinash Chandra v. Hf.mantha Kumar. 42 C. 
W.N. 1111. 

-S. 12 (5) —Assessment of costs. 

In a case where the complainant was unsuccess¬ 
ful before the tribunal whose findings were con¬ 
firmed by the Court, the complainant was ordered 
to pay the costs of the Advocate both in the 
enquiry before the tribunal and in the hearing 
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(Courtney Terrell, C.J.) Emperor v. Girindra 
Mohan Mishra. 167 I.C. 486=9 R.P. 406 
= 38 Cr.L.J 392=1936 Pat.W.N. 822=3 B . R. 
303=17 Pat.L.T. 861 = A.I.R. 1937 Pat. 122. 

- S. 15 —Rules framed under—Rule prohibit¬ 
ing trade or business—Investments by way of 
money-lending—If atnounts to engag-onnit in 
money-lending business. 

Investment of his savings by an advocate do 
not necessarily amount to an engagement in 
money-lending business, the more so when such 
investments are few and far between and are 
mostly made to relations and friends. Neverthe¬ 
less if investments by way of loan are made as 
a matter of regular business and for gain there 
can be no escape from the conclusion that such 
investments constitute engagement in money- 
lending business. It depends on the facts of 
each case and is a mixed question of fact and 
law, as to whether certain transactions amount 
to a money-lending business. (Iqbal Ah mud, 
Rachhpal Singh and Hunter, JJ.) An Advo¬ 
cate of Ranikhet, In the matter of. I.L.R. 
(1940) All. 60=41 Cr.L.J. 211 = 12 R. A. 367 
= 1940 A. Cr.C. 10=185 I.C. 611 = 1939 A. 
W.R. (H.C.) 828 = 1939 A.L.J. 957 = A.I.R. 
1940 All. 1 (F.B.). 

- R. 16 —Rule applies to election of all candi¬ 


dates. 

Rule 16 cannot be restricted to the election 
of any one candidate; the singular covers the 
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before the Court. He was also ordered to pay £“™iL a r lty o f tl ,e election ° f all the elected 
the foe* of tho cPnr.-hnnH writer nnrl tho Inmr- ™ e ™ bc !, s ca . n b S challenged thereunder. (Davis, 

J.C., Rupchand Bxlaram and Labo, A.J.Cs .) 
Udharam Pahlajari, In re. 163 I.C. 510=9 
R.S. 9=A. I. R . 1936 Sind 75 (S.B.). 
BENAMI. 

Advancement. 

Burden of proof. 

Essentials to be proved. 

Evidence. 

Fraudulent transfer. 

Husand and wife. 

Nature of transaction. 

Presumption. 

Proof. 

Res judicata. 

Resulting trust. 

Right to sue. 

Ryot holding ryotwari land. 

Revenue sale. 

Suit by benamidar. 


the fees of the short-hand writer and the inter 
pieter in the enquiry before the Bar Council. 
The costs were directed to be taxed by the 
Registrar of the original side as of a hearing. 
(Derbyshire, C.J. Costello and Mukhcrjea, JJ.) 
Rev. Father P. Mesaric v. Ramani Mohan. 
178 I.C. 253=42 C.W.N. 1113=A.I.R. 1938 
Cal. 766. 

---S. 14 (1) (b)—Scope—Counsel’s right of 

audience—Departmental inquiry under Civil 
Services Rules—Right of Government servants to 
be represented by counsel. See Civil Services 
(Classification Control and Appeal) Rules, 
R. 55. (1937) 2 M.L.J. 189. 

—--Ss. 14 (2) and 15 (b)— Advocate of one 

High Court—Application for permission to appear 
in case in another High Court—If to be (/-rented 
as of right—Discretion and duty of the Chief Jus¬ 
tice. 

Where an application is made on behalf of an 
advocate of one High Court for permission to 
appear in case in another High Court under the 
rules framed under the Bar Councils Act, good 
reasons must be shown for the grant of such 
permission. The permission cannot be granted 


- - Advancement—Burden of proof—Law in 

In Burma, the doctrine of intended advancement, 
in connection with transactions in which property 
.. . , — 1S Purchased by a father or a father and mother 

TAtAjfARVAAAA ° f ? OUTS ' : - T !’ e I Tl , ,n thc c ? nve yance the name or names of the 
Chief Justice of the High Court must use a judi- I children are inserted as r^— 

cial discretion in the matter and then grant or 

refuse permission. The right of an advocate of a 

particular bar to appear in other High Courts 

does not exist as a matter of right. Nor is there 

any question of reciprocity involved in the 

matter. The Chief Justice will apply his mind 

to the circumstances of the application and see 

whether good reasons have been made out for the 

grant of permission in any particular case. 


inserted as transferees, does not form 
part of the law of the land, as the doctrine is not 
I in consonance either with the sentiment or the 
j P r . actlce th e Burmans. Where, therefore, cer¬ 
tain persons claim that their parents, although pur¬ 
chasing certain property with their money, have 
taken the conveyance in their name by way of 
intended advancement, the burden is on them to 
prove that the conveyance, which must prima facie 
be presumed to have been made for the benefit of 
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the real purchaser, was in fact intended to operate 
solely for benefit of children. 4 Rang. 522, 6 
Rang. 203 , 7 Rang. 751, Overr. {Page, C.J., 
Bagulcy. Moscly, Ba U and Dnnkley, JJ .) 
Maung Tun Pe v. B. K. Halder. 14 Rang. 
242=163 I.C. 211=8 R.R. 616=A.I.R. 1936 
Rang. 256 (F.B.). 

- Advancement — Presumption — Property 

purchased in name of zuife. 

The rule of English law relating to advancement 
in favour of a wife is not applicable to transac¬ 
tions by Indians in respect of property situated 
in India. Where property is purchased at an 
auction sale in the name of a wife and the money 
or the purchase is supplied entirely by the hus¬ 
band, the presumption is in favour of the tran¬ 
saction being benami. {Tek Chand, J.) Jai 
Kish an Singh v. Par mesh ri Das. 171 I.C. 
856=10 R.L. 240=39 P.L.R. 152=A.I.R. 
1937 Lah. 471. 

_ Advancement—Hindu father purchasing 

property out of his oztyx money in son’s name — 
Presumption of benami. 

Where a Hindu father purchases property out 
of his own money in the name of his son, the pre¬ 
sumption is that he intended to make the pur¬ 
chase for his own benefit and not for the benefit 
of his son. Hence the property so purchased is 
prima facie father’s self-acquired separate pro¬ 
perty. ( Pollock, J.) Gopal Trim ha k v. 

Kesheosa Vishnoosa. I.L.R. (1936) Nag. 65 
= 165 I.C. 350=9 R.N. 80=A.I.R. 1936 
Nag. 185. 

-Advancement—Purchase by Hindu father 

in son’s name with own funds—Inference—If 
joint family property or property of son—Pre¬ 
sumption of benami. See Hindu Law — Joint 
Family. I.L.R. (1936) Nag. 65. 

_ Advancement—Purchase in son's name 

—Doctrine of advancement—If applicable. 

In England if the conveyance or transfer is 
made not to a stranger but to the wife or child 
of the person who provided the consideration, if 
the transaction is wholly unexplained, the law 
presumes an intention to benefit the wife or 
child. In India no such rule exists. Hence 
where property is purchased by a father in the 
name of the son and the latter claims the pro¬ 
perty as his own by alleging that the lather 
intended to make a gift of the property to him, 
the onus rests upon him to establish such a gift, 
{Harries, C.J. and Chatterji, /.) Sahdeo 
Karan Singh v. Usman Ali Khan. 184 
I.C. 113=6 B.R. 14=12 R.P. 225=20 Pat. 
L.T. 787=A. I.R. 1939 Pat. 462. 

- —Advancement—Purchase in son's name — 

Mutation and grant of receipts in son's name — Pre¬ 
sumption of gift—If arises. 

Where a father has purchased property in the 
name of his son, the fact that he has obtained 
mutation of names and granted receipts in the 
name of the son does not establish a gift by 
him in favour of the son, as such acts are 
entirely consistent with the transaction being a 
purely benami one. Indeed such acts inevitably 
follow a benami transaction. Experience has 
shown that frequently benami transactions are 
entered into in this country for no apparent 
reason. {Harries, C.J, and Chatterji, /.) 


BENAMI—Burden of proof. 

Sahdeo Karan Singh v. Usman Ali Khan, 
184 I.C. 113=6 B.R. 14=12 R.P. 225=2(1 
Pat.L.T. 787=A.I.R. 1939 Pat. 462. 
- Burden of proof. 

The person who alleges that property convey¬ 
ed to another belongs to him must prove his 
allegation and prove it beyond reasonable doubt. 
(Dunkley, J.) S.P. L.A. Chettiar Firm v. Ma 
P u. 163 I.C. 604=9 R.R. 33=A.I.R. 1936 
Rang. 262. 

- Burden of proof. 

The burden of proof is on the person seeking 

to establish that any particular transaction is a 
benami one. It is notorious that in benami tran¬ 
sactions all the subordinate parts are well fitted 
in to correspond with the benami arrangement in 
its integrity, and if it is once established that a 
transaction is benami, the fact that the deeds bear 
the benamidar’s name is necessarily consistent 

with the benami case and is of no essential weight 
on one side or the other. Since therefore it is 
unlikely that there will often be any other rele¬ 
vant circumstances from which the conclusion 
can be drawn that a transaction is a benami one, 
the usual mode of proving that a purchase is a 
benami transaction is by showing that the funds 
from which the purchase was made were exclu¬ 
sively the funds of the person alleged to be real 
owner of the property. The main test is to find' 
out the real intention of the parties. All the pecu¬ 
liar circumstances and probabilities of each 
particular case must be carefully considered. 
Although no one of those circumstances taken 
b}' itself may be of any particular value or afford 
any conclusive proof of the intention to transfer 
the ownership from one person to the o'her, yet 
a combination of some or all of their., and a pro¬ 
per weighing and appreciation of their value, may 
well raise such a presumption of real ownership 
as to shift the burden of proof on to the oppo¬ 
site party, and if the latter is unable to discharge 
the burden so transferred, he will fail. ( Baguley 
and Sharp, JJ.) Mohammad Hajee v. Vcd- 
nath Singh. 1938 Rang.L.R. 52=174 I.C. 
725=10 R.R. 419=A.I.R. 1938 Rang. 26. 

- Burden of proof—Test to determine 

character of transaction—Circumstances to be 
considered—Doctrine of advancement — Applica¬ 
bility in India. 

There is in India no presumption in favour of 
the advancement of wife or child when property 
is purchased by the husband or father in their 
name. In a suit for a declaration that a transac¬ 
tion is benami, the burden lies on the plaintiff. 

A person cannot be deprived of property upon 
mere conjecture or surmise. The decision must 
rest not upon suspicion but upon legal grounds 
established by legal testimony. In the absence of 
other relevant circumstances, the criterion of 
ownership is the source from which the purchase- 
money comes, but in determining whether a 
transaction is benami or not, all relevant factors 
must be taken into consideration, the surround¬ 
ing circumstances, the position of the parties and 
their relation to one another, the motives govern¬ 
ing their actions and their subsequent conduct. 
Less evidence is required in India than in England 
to prove that a transaction is benami. The tran¬ 
saction must be shown to be a bogus or sham 
transaction, though a slight quantity will suffice 
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BENAMI—Essentials to be proved. 

to show it. (Davis, J.C. and Weston, J •) Sabha- 
gibai V. Pirkash Chand. I.L.R. (1940) Kar. 

334. 

-- Essential to be proved. 

Before any transaction can be held to be 
benami, it must be clearly shown that it was not 
carried out for the benefit of the alleged oeuamt- 
dar but for the benefit or for the protection oi 
the interests of the alleged true owner. (Davis, 
J. C. and Tyabji, J.) Sardar Khatun v. 
Secretary of State. I.L.R. (1939) Kar. 
348=179 I.C. 252=11 RS. 124=A I.R. 

1939 Sind 9. , 

- Evidence — Non-production of draft of 


BENAMI—Nature of transaction. 

have been purchased with funds of her husband 
benami in her name is in the first instance on 
the person pleading the same. Mere suspicion 
that the purchase might not have been made 
whollv with the lade's monev will not suffice to 
establish that the purchase was benami nor even 
suspic’on that moneys of the husband must also 
have been utilised for the purchase. Even in 
cases where there is positive evidence that money 
was contributed by the husband and not the wife, 
that will not conclude the matter as to its being 
benami, though that is an important criterion. 
Where the motive alleged for a benami transaction 
itself suggests that the purpose in view could be 
served only by a genuine transfer and not bv a 


document—If material fact. , . . . . 

In benami cases, the non-production of the ^nam. transaction, the more reasonable inference 

draft of the document would ordinarily be a mate- 1 *s that the transfer was intended to he operative 


rial fact for consideration. (R. C. Mittcr and 
Edqley, JJ.) Sarat Sundaki Debi v. Ram Kin- 
kar Rai. 180 I.C. 445=11 R.C. 685=68 C. 
L.J. 416=A.I.R. 1939 Cal. 244. 

- Fraudulent transfer—Alienation by father 

benami to daughter to cheat son—Fraud not 


as a transfer of the beneficial interest and not as 
a mere benami transaction. (Varadachariar and 
King, JJ.) Sitamma v. Sitapatirao. I.L.R. 
(1938) Mad. 220=170 I.C. 535=11 R.M. 
103=46 L.W. 651 = A.I.R. 1938 Mad. 8= 


(1937) 2 M.L.J. 606. 

. , , i •; / . - Husband and wife—Property purchased in 

earned out-Smt by benam.dar for posse.*'.,< - , wife . ( , mme _ Be , lami ' r gi f,J. T esl. 


Defence of benami — Sustainability. 

A Hindu father executed a sale-deed benami 
in favour of his daughter of certain propel ties 
belonging to the joint family in ordci to cheat 
his son of his share in that property. The 
father subsequently sued his son for partition ex¬ 
cluding the property conveyed to the daughter. 
The son objected to such exclusion and the father 
then consented to the inclusion of that piopertv 
also and asked that it might be allotted to his 
share. The suit was compromised and the pro¬ 
perty in question was allotted to the fatiier and 
possession also was delivered to him by the 
son. Subsequently, after the death ot the 
daughter, her sons sued the father for posses¬ 
sion of the property comprised in the sale- 
deed executed to their mother, and the father 
pleaded that it was a benami transaction enter¬ 
ed into by him to cheat his son. 

Held, though the father no doubt intended to 
defraud his son and entered into the transac¬ 
tion with that object in view, since he did not do 
anything more to carry out his original fraudu¬ 
lent intention but on the contrary compromised 
the matter and agreed to the inclusion of the 
property in the partition suit, and no damage 
had resulted to any body, the plea ol benami 
could be successfully set up and was a valid 
defence to the suit. ( Beasley , C.J., King and 

Gentle, JJ.) Venkataramayya v. I’ullxyya. 
59 Mad. 998=164 I.C. 588=9 R.M. 129= 
1936 M.W.N. 676=44 L.W. 294=A. I. R. 
1936 Mad. 717=71 M.L.J. 458 (F.B.). 

- Husband and wife—Properties purchased 

and standing in name of Hindu wife—Husband 
not shuzvn to have debts—Wife having some 
means of her own — Presumption—Allegation of 
benami — Onus. 

In the case of properties purchased and stand¬ 
ing in the name of a Hindu woman, where there 
is no suggestion that the husband ol the woman 
liad any creditors from whom he desired to screen 
the properties, but on the other hand there is 
positive evidence that the woman herself had some 
fneans of her own, the onus of proving that Ihey 


r 


Where a husband purchases property out of 
bis own money in the name of his wife, it is the 
intention of the husband that mainly counts in the 
determination of the question whether he intend¬ 
ed to make an absolute gift in favour of his 
wife or whether the transaction was merely in¬ 
tended to he a benami transaction, and if a party 
‘.\ers that an absolute gift was intended, clear and 
cogent and preferably documentary evidence 
should be produced in support of that allegation. 
(Addison and Din Mohammad, JJ.) Mst. 
Nawab Begum Husain Au Khan. 18 Lah. 
149=171 I.C. 831 = 10 R.L. 232=39 P.L.R. 
907=A .I.R. 1937 Lah. 589. 

— Husband and wife—Purchase by wife — 
Presumption. 

There is no presumption that when a wife pos¬ 
sessed of considerable wealth and considerable 
income purchases a property in her own name the 
property must be regarded as one purchased be¬ 
nami for her husband. (D. N. Mitter and Pat¬ 
terson, JJ.) Syed Mahomed Maleeh v. Shasi 
Mouli Nag. 67 C.L.J. 188. 

7 Husband and wife—Purchase of property 

in name of zvife or child — Inference—Resnltinq 
trust. 

Where property is purchased or provided by 
one person in the name of or for another, there is 
a presumption of a resulting trust in favour of 
the person who provides or purchases the property 
and the situation is not altered by the fact that the 
person in whose name the property is purchased 
is the child or wife of the purchaser. In the ab¬ 
sence of circumstances rebutting such presump¬ 
tion, such property is attachable in execution of 
a decree against the purchaser. A.I.R. 1914 Lah. 
17 and A.I.R. 1916 Lah. 320, Expl.; A.I.R. 1931 P. 
C. 55 and A.I.R. 1928 P.C. 172, Appr.; A.I.R. 
1934 Mad. 671, Dist. (Middleton, J.C. and Al¬ 
mond, A.J.C.) Umar Khan v. Mohammad Sha¬ 
rif Khan. 161 I.C. 456=8 R. Pesh. 173= 
A.I.R. 1936 Pesh. 88. 

- Nature of transaction. 

A benami transaction is a perfectly genuine 
transaction which is legally enforceable and the 
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BENAMI—Nature of transaction. 

term benami should not be regarded as being 
equivalent to not genuine. So also to speak of a 
benami gift is a contradiction in terms, for either 
there was a gift, in which case the donee obtained 
title to the property or there was not a genuine or 
valid gift. A benami transaction has the same 
effect as a resulting trust. {Page, C.J., Bagtilcy, 
Moscly, Ba U and Ditnklev, JJ.) Maung Tun 
Pe u.' B. K. Halder. 14 Rang. 242=163 I.C. 
211=8 R.R. 616=A.I.R. 1936 Rang. 256 (F.B.). 
- Nature of transaction—Title of benamidar. 

Where a transaction is once made out to be a 
mere benami, it is evident that the benamidar ab¬ 
solutely disappears from the title. His name is 
simply an alias for that of the person beneficially 
interested, and the title to the property is with the 
latter. ( Rowland and Varma, JJ.) Sheo Go- 
bind Koeri v. Ram Asray Singh. 180 I.C. 615 
= 11 R.P. 521 = 5 B.R. 458=1938 P.W.N. 738 
= 19 Pat.L.T. 697=A.I.R. 1939 Pat. 5. 

-Presumption of—Life Assurance Policy- 

Assignment to wife or child—Effect—Assignee, if 
mere benamidar or nominee of assured. Sec 
Life Assurance—Policy of. 31 S.L.R. 98= 
A.I.R. 1937 Sind 181. 

-Presumption—Property in wife’s name. 

See Income-tax Act, S. 10 (2). 160 I.C. 611= 
8 R.P. 373. 

- Proof—Custody of documents of title — If 

conclusive. 

The fact that the documents of title are pro¬ 
duced from the custody of certain person, is of 
importance in considering a question of benami; 
but the Judge in considering such question, is not 
bound to come to the conclusion that, in the event 
of a document being produced from the custody 
of the person asserting that title, his case is made 
out. ( Wort and Rowland, JJ.) Mt. Bibi Zainab 
v Muhammad Ayub. 161 I.C. 331 (2)=8 R.P. 
443=1936 P.W.N. 140=17 Pat.L.T. 366=A.I.R. 
1936 Pat. 136. 

- Proof — Evidence — Sale-deed in name of 

husband—Latter deed by wife that previous sale 
was betuimi—If conclusive. 

A person taking a sale deed in respect of certain 
properties in his name pruna facie gets title to the 
properties; and a mere recital in subsequent deed 
executed by another person (even though the lat¬ 
ter is the wife of the former) that the prior sale- 
deed represented a benami transaction is insuffi¬ 
cient to hold that it is benami. (A. S. R. Chari 
and Sreenivasa Rao, JJ.) Varadachar v. Dasap- 
pa. 14 Mys.L.J. 256=41 Mys.H.C.R. 30. 

- Proof—Evidence requisite. 

In order that a property may be shown to be 
benami, it is not only necessary to show that it 
was purchased byanother’s money, but it is neces¬ 
sary to show that it was purchased by that other, 
benami. But circumstances Jn India are such and 
the habits of society are such, that evidence which 
might not be sufficient in England to show that 
the property was benami would be sufficient in 
India. (Davis, J.C. and Mehta, J.) Viranbai v. 
Parmanand Thangaldas. I.L.R. (1939) Kar. 
140=178 I.C. 801=11 R.S. 108=A.I.R. 1938 
Sind 206. . 

- Res judicata—Decree against benamidar — 

Real owner—If bound. 

A decree obtained against the benamidar will 
bind the beneficial owner. ( Dhavle, /.) Inder- 
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BENAMI—Ryot holding ryotwari land. 

jit Pratab Bahadur Sahi v. Suraj Narain. 
A.I.R. 1940 Pat. 21. 

- Res judicata—Proceeding against benami¬ 
dar—True owner, if bound. 

A benamidar is ordinarily deemed to be a trustee 
or representative of the true owner, and conse¬ 
quently in a proceeding by or against the benami¬ 
dar the person beneficially entitled is fully affected 
by the rules of res judicata. Exceptions to this 
rule might exist only when the circumstances dis¬ 
close a conflict of interest between the benamidar 
and the real owner. 46 I.A. 1, Rel. on. (Mukher- 
jea, J.) Thakur Das Nath v. Keshab Chan¬ 
dra Ghosh. 42 C.W.N. 497. 

—-- Resulting trust—A purchasing property in 

B’s name—Consideration flowing from A— Result¬ 
ing trust in A’s favour. 

Where property is purchased by A in the name 
of B and the consideration has come through A 
the transaction is benami and a resulting trust is 
created in favour of A. (Dxmkley, J.) U 
Maung Gale v. Maung Po Yin. 169 I.C. 389= 
9 R.R. 398=A.I.R. 1937 Rang. 198. 

-Revenue sale during pendency of suit by 

mortgagee of the property—Purchase benami for 
mortgagor—Suit by mortgagee after decree to de¬ 
clare sale fraudulent—If barred .by S. 36, Bengal 
Land Revenue Sales Act. See Bengal Land 
Revenue Sales Act, S. 36. A.I.R. 1939 Pat. 
168. 

-Right to sue—Benami purchaser at revenue 

sale—Right of creditor of real owner. See Ben¬ 
gal Land Revenue Sales Act, S. 36. 178 I.C. 
357 = 5 B.R. 91. 

- Right to sue—Benami purchaser at revenue 

sale—Right to sue for possession—Bengal Land 
Revenue Sales Act, S. 37. 

A benamidar is a trustee for the beneficial 
owner. As the legal title is in him, he can main¬ 
tain in his own name a suit for possession. The 
fact that he had before suit admitted that a cer¬ 
tain company was the real owner and that he as 
its director had asserted the claim of the company 
does not make inapplicable the aforesaid principle. 
If he is a declared purchaser at a revenue sale, 
he has also the right to avoid and annul all un¬ 
protected under-tenures under the provisions of 
S. 37 of the Bengal Land Revenue Sales Act. 
(M it ter and Rati, JJ.) Kumar Narendra Nath 
Roy v. Midnapore Zemindary Co., Ltd. 44 C.W. 
N. 38=70 C.L.J. 218=A.I.R. 1940 Cal. 115. 

- Right to sue—Right of benamidar—Benami 

transaction contravening law. 

A benamidar cannot maintain a suit if the bena¬ 
mi transaction contravenes the provisions of any 
law. A benamidar cannot, therefore, sue for pos¬ 
session, where the transaction offends against tfie 
provisions of the Punjab Land Alienation Act in 
so far as it effects a sale as well as a mortgage 
for an indefinite period, neither of which is per¬ 
missible under the Act if once it is found that the 
real transferee is a non-agriculturist. (Din Maho¬ 
med, J.) Lala v. Jage Ram. 40 P.L.R. 784= 
181 I.C. 465=11 R.L. 841=A.I.R. 1938 Lah. 
789. 

■-Ryot holding ryotwari land—If can be be¬ 

namidar. See Land tenure — Ryotwari tenure. 

A.I.R. 1937 Nag. 63. 
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BENAMIDAR—SUIT BY BENAMIDAR. ; 

--Suit by benamidar—Dismissal—Appeal by 

real owner—Permissibility. See C. P. Code, S. 

145 50 L. W. 429. 

- Suit by benamidar—Real Olivier's right to 

be joined as party. . I 

As the benamidar represents the real owner, it 
is open to the latter to apply to be joined in the 
action, but whether he is joined or not he is bound 
by the result of the proceeding unless it is revoked. 
(S. K. Ghose and Patterson, JJ.) Banwari Mu- 
kund Das Nandi Dalal v. Ajit Kumar Nandi. 
67 C.L.J. 320=A.I.R. 1938 Cal. 874. 

BENGAL, AGRA AND ASSAM CIVIL ; 
COURTS ACT (XII OF 1877), Ss. 3 and 

13 —Jurisdiction of Munsif to attach property !y- \ 
ing out of his jurisdiction though within the dis¬ 
trict. 

Although there may be one or more munsifs I 
for every district for mere administrative purpose, . 
each and every munsif is a munsit for the district, | 
although by an administrative order he exercises 
jurisdiction over a limited part of the district. It 
is no doubt quite right and proper for a munsif 
executing a decree to say that, with regard to at¬ 
tachment and sale of property outside his juris¬ 
diction so limited it is a matter of convenience to 
transfer it to the munsif or anoiher sub-division 
where the property is situated; but his jurisdic¬ 
tion as munsif of the district is unimpaired, and 
he has jurisdiction to attach property in any part 
of the district. ( Courtney Terrell, C.J. and 
Manohar Lall, J.) Ram Bilas Mal v. R ai.hu- 
nath Sahay. 172 I.C. 30=10 R.P. 330=1937 
P.W.N. 757=18 Pat.L.T. 822. 

--S. 8—Additional District fudge—Jurisdic¬ 
tion to hear appeal under S. 476-B, Cr. P. Code— 
Power of District Judge to transfer appeal. See 
Cr. P. Code, S. 476-B. 17 Pat.L.T. 276. 

-- Ss. 11 (1) and 9— Transfer of proceeding 

in Subordinate Judge's Court—Power of District 
Judge. 

A preliminary decree in a mortgage suit was 
passed in the Court of the 4th Subordinate Judge 
of a certain place. That Court was then abolished 
and the Court of the second Subordinate Judge of 
that place was placed in charge of the business of 
the fourth Court and the final decree in the mort¬ 
gage suit was passed by the second Court. The 
decree-holder applied for execution of the decree 
in the second Court but his application was re¬ 
turned to him with a statement that the Court of 
the third Subordinate Judge of the place had al¬ 
ready been placed in charge of the business of the 
fourth Court. The decree-holder thereupon pre¬ 
sented his application for execution to the third 
Court. There was a sale but that sale was set 
aside. After that fresh sale processes were served 
but before the sale date, the execution case was 
transferred under the District Judge’s older to the 
fourth Court which had been reinstated in the 
meantime. The sale was held and confirmed by 
the fourth Court. 

Held, that the whole of the proceedings was in 
order as a result of orders properly made by the 
District Judge in pursuance of his powers under 
Ss. 9 and 11 ( 1 ) of the Civil Courts Act. ( Derby¬ 
shire,, C.J. and Mukherjea, J.) Sisirchandra 
Dutt Gupta v. Gopal Das. 42 C.W.N. 977. 

Q D —19 


BENGAL, AGRA AND ASSAM CIVIL 
COURTS ACT (1877), S. 22. 

-S. 13 (2) —Order by District Judge re-dis¬ 
tributing work in Courts of Subordinate Judges — 
If affects jurisdiction of latter. 

Under S. 13 (1) of the Civil Courts Act, the 
Local Government fixes as well as alters the local 
limits of the jurisdiction of the Ovil Courts. The 
local jurisdiction of a Subordinate Judge which 
extends over the whole District, is not altered by 
an order of the District ludge under Cl. (2) of 
that section re-distributing the civil business of 
the District. Such an order under S. 13 (Z) 
therefore cannot operate to take away the juris¬ 
diction of a Subordinate Judge who passed a mort- 
gage decree from executing that decree, although 
the civil business relating to the local area within 
which the mortgaged properties are situated is 
assigned by the District Judge to another Subordi¬ 
nate Judge of the District. ( Bartley and Nasim 
AH, JJ.) Jitendra Nath v. Birendrx Krishna 
Roy. 42 C.W.N. 167=175 I.C. 204=10 R.C. 
769=A.I.R. 1938 Cal. 193. 

-S. 13 (2)— Several Sub-Judges in one Dis¬ 
trict—Distribution of business among them by 
District Judge—Effect on their territorial jurisdic¬ 
tion—Plaint filed before one of them returned for 
presentation to proper Court according to such 
distribution—Date of institution of suit. 

Where there are more than one Subordinate 
Judge in a district having territorial jurisdiction 
over the entire district, and the District Judge has 
under S. 13 (2) of the Civil Courts Act distri¬ 
buted civil business among them by reference to 
local limits, and a plaint filed before one of them 
is returned for presentation to proper Court in 
accordance with the distribution made by the Dis¬ 
trict Judge, the suit must be taken to have been 
instituted on the date on which the plaint is filed 
in the first Court, as that Court, having territo¬ 
rial jurisdiction over the whole District, has terri¬ 
torial jurisdiction to entertain the suit. In such 
a case, there is no necessity for the plaintiff to 
invoke the aid of S. 14 of the Limitation Act. 
(Milter and Akram, JJ.) B ilea da Sundari 
Dassi v. Nilambara Saha. 44 C.W.N. 225. 

-S. 21 —Forum of appeal—Determining fac¬ 
tor—Plaint valuation or adjudged valuation. 

To determine the proper appellate forum, it is 
the value of the original suit as assigned by the 
plaintig in his plaint that should be looked into 
and not the value as found by the trial Court i> 
accepted by the plaintiff, unless of course there has 
been misrepresentation, etc. In fact it is that 
valuation which controls not only the jurisdiction 
of the trial Court but of the appellate Court as 
well. Where a suit for accounts was valued at 
Rs. 130 but the trial Court decreed the suit for 
Rs. 7,000 and odd, an appeal lies to the District 
Judge and not to the High Court under S. 21 of 
Bengal, Agra and Assam Civil Courts Act. 
(Rachpal Singh and Ismail, JJ.) Ishtiaq Ah¬ 
mad v. Abdul Samad. I.L.R. (1939) All. 172= 
181 I.C. 939=11 R.A. 628=1939 A.W.R. (H. 
C.) 59=1939 A.L.J. 133=A.I.R. 1939 All. 273. 

-S. 22 —Order of Munsif refusing to file 

complaint under .S'. 476, Cr. P. Code—Appeal to 
District Judge—Power of latter to transfer it for 
hearing to Sub-Judge. 

An order of a Munsif refusing to file a com- 
I plaint under S. 476, Cr. P. Code, does amount to 
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an order within the meaning of S. 22 of the Civil 
Courts Act. A District Judge has, therefore, 
jurisdiction to transfer an appeal against that 
order made to him to a Subordinate Judge under 
his administrative control for hearing. (Jack and 
Henderson, JJ.) Chandra Kumar z>. Gopi Nath 
Kar. I.L.R. (1938) 2 Cal. 287=68 C.L.J. 86= 
176' I.C. 823=11 R.C. 172=42 C.W.N. 586= 
A.I.R. 1938 Cal. 463. 


_S. 37 —Family custom modifying personal 

law—Whether can he allowed to be proved. 

In the case of parties who are Muhammadans, 
a family custom under which succession is go¬ 
verned by the Hindu Law can be allowed to be 
proved. Courts are not bound under S. 37 of the 
Bengal, Agra and Assam Civil Courts Act, to en¬ 
force the rule of Mahomedan Law notwithstand¬ 
ing such custom. ( Sulaiman, C.J. and Bennet, J.) 
Taffo v. Chitta. 58 All. 889=163 I.C. 650= 
9 R A. 49=1936 A.L.J. 493=1936 A.W.R. 449 
=A.I.R. 1936 All. 443. 


_S. 37 —Question regarding dower — Appli¬ 
cability of Mahomedan Law. 

Though the topics of divorce, dower, betrothal, 
family relations, are not particularized in S. 37 as 
m the enactments of other provinces, yet this does 
not import an intention that the social and family 
life of Muslims should be differently regarded 
from province to province. The right of the wife 
to her dower is a fundamental feature of the 
marriage contract; it has a pivotal place in the 
scheme of the domestic relations affecting the 
mutual rights of the spouses at more than one 
point.' While by the Mahomedan Law, marriage 
itself is viewed as a civil contract and the agree¬ 
ment to pay a certain amount of dower is a part 
of the contract of marriage, the mere principles 
of the law of contract as embodied in the Indian 
Contract Act are insufficient of themselves to ac¬ 
count for the main features of the law of dower. 
The Mahomedan texts and the principles of Maho¬ 
medan law have therefore to be applied to deter¬ 
mine^■■every facet of the law of dower among 
Mahomedans in Bengal, Bihar, Agra and Madras, 
as in the other provinces. (Sir George Rankin.) 
Sabir Hussain v. Farzand Hasan. 42 C.W.N. 
353=:1938 A.W.R. (P.C.) 32=1938 A.L.J. 141 = 
173‘I.C. 1=47 L.W. 227=65 I.A. 119=I.L.R. 
(1938) All. 314=1938 O.W.N. 233=19 Pat.L.T. 
215=1938 O.L.R. 112=4 B.R. 358=1938 P.W. 
N. 170=66 C.L.J. 548=1938 A.L.R. 148=10 R. 

• P.C. 211=1938 O.A. 214=1938 M.W.N. 626= 
40 Bom.L.R. 735=32 S.L.R. 362=A.I.R. 1938 
P.C. 80=(1938) 1 M.L.J. 458 (P.C.). 

-S. 37 (2 )—Scope and meaning of. 

What is meant by S. 37 (2) of the Bengal, 
Agra and Assam Civil Courts Act is that where 
the statute law deals with a subject and allows 
certain rights, equity cannot be invoked to extend 
the rights which are provided by the statute. 
( Bennet, A.C.J. and Vertna, J.) Behariji Maha- 
raj v. Maijimohan Das. I.L.R; (1939) All. 24 
=180 I.C. 699=11 R.A. 502=1938 A.L.J. 1199 
=1939 A.W.R. (H.C.) 43=A.I.R. 1939 All. 141. 


BENGAL ACTS AND REGULATIONS. 
Agricultural Debtors’ Act (VII of 1936). 
Alluvion, and Diluvion Regulation (XI of 
1825). 
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Cess Act (IX of 1880). 

Children Act (II of 1922). 

Court of Wards Act (IX of 1879). 
Criminal Law Amendment Act (VI of 
1930). 

Embankment Act (II of 1882). 

Estates Partition Act (V of 1897). 

Excise Act (V of 1919). 

Ferries Act (I of 1865). 

Food Adulteration Act (VI of 1919). 
General Clauses Act (I of 1899). 
Irrigation Act (III of 1876). 

Landlord and Tenant Procedure Act 
(VIII of 1869). 

Land Redemption and Foreclosure Regu¬ 
lation (XVII of 1806). 

Land Registration Act (VII of 1876). 
Land Revenue Sales Act (XI of 1859). 
Land Revenue Sales (Amendment) Act 1 
(III of 1862). 

Land Revenue Settlement Regulation- 
(VII of 1822) and (IX of 1825). 
Limitation Regulation (II of 1805). 

Local Self-Government Act (III of 1885). 
Money-Lenders Act (VII of 1933). 
Municipal Act (III of 1884). 

Municipal Act (XV of 1932). 

Patni Taluk Regulation (VIII of 1819). 
Public Demands Recovery Act (III of 
1913). 

Public Gambling Act (II of 1867). 
Regulation XXVII of 1793 (Sair). 

Rent Act (X of 1859). 

Revenue Free Lands (Non-Badshahi 
Grants) Regulation (XIX of 1793). 
Revenue Free Lands Regulation (VIII 
of 1800); . , r 

Revenue Recovery Act ,(I of 1890>., 
Sanitary Drainage Act (VIII of 1895). 
Supplementary Act (XXIV of 1932). 
Suppression of Immoral Traffic Act (VI 
of 1933). 

Suppression of Terrorist Outrages Act 
(XII of 1932). \ ... 

Survey Act (V of 1875). ; * «.* • #: 

Survey and Settlement Mhnuali(1917j).' fmc 
Tenancy Act (VIII of'1885); ^r in't 

Village Chaukidari Act (VI of 1870). 
Village Self-Government Act (V of 1919)„ 
Wakf Act (XIII of 1934). 

BENGAL AGRICULTURAL DEBTORS* 
ACT (VII OF 1936), S. 1 (3 )—Effect of. 

Per Derbyshire, C.J., Lort Williams and M it ter, 
JJ .—The Act extends to the whole of Bengal. 
The provision in S. 1 (3) that it shall come into 
force in such areas as the Local Government may 
by notification direct means that it shall come into 
force so far as concerns the establishment of Debt 
Settlement Boards in the local areas as provided in 
S. 3 and all matters arising under the provisions 
of the Act consequent upon such establishment. 
Once these Boards are set up, the Act has come 
into force in those areas by reason of sub-S. (2), 
and its provisions apply to the whole of Bengal. 
41 C.W.N. 1363, Disappr. (Derbyshire, C.J., Lort 
Williams, Bartley, Nasim Alt and Mitter, //.);' 
Narsinghdas Tansukdas v. GhOgemull. I.L.R. 
(1939) 2 Cat 93=183 I.C. 113=12 R.C. 129= 
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2 Fed.L.J. 71=43 C.W.N. 613=69 C.L.J. 458= 
A.I.R. 1939 Cal. 435 (S.B.). 

-S. 1 (3) —Notified areas—If should be ad¬ 
ministrative or judicial districts. 

The areas mentioned in S. 1 (3) of the Bengal 
Agricultural Debtors’ Act need not be administra¬ 
tive or judicial “districts”. Under the Act, the 
Local Government can notify an area the entirety j 
of which lies within the limits of the administra¬ 
tive district, but which does not include the whole 
of such district, or they may notify an area lying 
partly in one district and partly in another. 

( Panckridge , J.) Nursingdas Tunsookdas v. 
Chogemull. 178 I.C. 529=11 R.C. 364=42 C. 
W.N. 293=A.I.R. 1938 Cal. 402. 

-S. 2 (8) (i)— “Contingent liability” — Lia¬ 
bility of defendant in accounts suit. 

The liability of a defendant in an accounts suit 
is not a “contingent liability” within the meaning of 
S. 2 (8) (i) of the Bengal Agricultural Debtors’ 
Act. The underlying idea in connection with the 
use of the expression “contingent” seems to be that 
the liability in question must depend upon some 
prior occurrence or condition. The liability of the 1 
defendant may possibly be unascertained, but, if it 
exists at all, it is a present liability which does 
not in any way depend upon the happening of any 
other event or the fulfilment of any other condi¬ 
tion. ( Edglcy, J.) Ravati Mohan Roy v. 

Bhikchand Bhuian. 43 C.W.N. 497=A.I.R. 
1939 Cal. 343. 

-S. 2 (8)—“Debt”—If includes one payable 

under decree of High Court on Original Side. See 
Bengal Agricultural Debtors' Act, S. 34. 43 

C.W.N. 886. 

— -Ss. 2 (8) and 34— “Debt” — Plaintiff’s liabi¬ 

lity to repay decretal amount withdrawn from 
Court, on reversal of decree in appeal^-If debt — 
Execution by defendant against him for that 
amount stayed on notice from Board—Execution 
against surety — Permissibility. 

Where the amount due under a decree passed 
against defendant was deposited by him in Court, 
and the plaintiff was allowed to withdraw it on 
furnishing surety, but the decree was reversed on 
appeal with the result that the plaintiff became lia¬ 
ble to refund that money, the liability of the 
plaintiff to repay the money is a ‘debt’ within the 
meaning of the Bengal Agricultural Debtors’ 
Act. If the plaintiff applies to a Debt Settlement 
Board and on notice from it the execution proceed¬ 
ings taken out by the defendant against him for 
the money are stayed, the defendant can start exe¬ 
cution against the surety. ( Henderson , J.) 
Gopendra Narain Dhar v. Radha . Krishna 
Dhar. 188 I.C. 388=44 C.W.N. 393=A.I.R. 
1940 Cal. 224. 

— -S. 9- (2)-— Applicants before Board jointly 

liable for debt along with others—Right of latter 
to contribution from applicants—Extent of. 

Per Mukherjee, J. —If some of the persons lia¬ 
ble in respect of a joint debt apply to the Board 
for settlement of their debts, the liability of the 
other persons jointly liable with the applicants and 
who are not before the Board remains intact and 
is not in any way affected by the settlement of the 
debt of the applicants, and the creditor cart realise 
his dues from the other debtors. But the right 
of contribution of the other debtors from the ap¬ 


plicants is limited to such amount as is determined 
by the Board. (S. K. Ghose and Mukherjea, JJ.) 
Abu Taher Bazulal Rashid v. Chandra Moni 
Saha. 43 C.W.N. 318. 

-Ss. 18 and 20—Validity of notice—Power 

of Civil Court to consider. See Bengal Agricul¬ 
tural Debtors' Act, Ss. 34, 18 and 20, infra. 41 
C.W.N. 1307. 

-Ss. 18 and 20 —Distinction between—Scope 

of enquiry before Board. 

Per Mukherjea, J .—The enquiry by the Board 
contemplated by S. 18 (1) is not one as to whether 
the liability amounts to a debt at all within the 
meaning of the Act but whether a debt as defined 
by the Act and which is alleged by the party to 
exist, exists as a fact; and if so, what is its 
amount. There is a marked difference between 
Ss. 18 and 20. Under S. 20 if any question arises 
before the Board as to whether a person is a 
debtor or not, the Board should decide the mat¬ 
ter. (S. K. Ghose and Mukherjea, JJ.) Nur 
Mia v . Noakhali Nath Bank, Ltd. I.L.R. 
(1939) 1 Cal. 437 = 184 I.C. 118=12 R.C. 204= 
43 C.W.N. 322=69 C.L.J. 126=A.I.R. 1939 Cal. 
298. 


-S. 20 —Purchaser of equity of redemption 

against whom decree was passed—If a “debtor.” 

A purchaser of the equity of redemption who 
was made a party to the mortgage suit and against 
whom the usual mortgage decree was passed is 
not a “debtor” within the meaning of the Act. 
The fact that he cannot be made personally liable 
does not really affect the question. ( Mukherjea, 
J.) Kailash Chandra Bhaumik v. Ram Kanai 
Chakravarti. 182 I.C. 408=12 R.C. 60=68 C. 
L.J. 513=43 C.W.N. 187=A.I.R. 1939 Cal. 177. 

-S. 34 —Appeal from order setting aside 

execution sale—Notice received by Appellate 
Court—Jurisdiction to hear appeal. 

As soon as an order setting aside a sale in exe¬ 
cution of a decree is passed under O. 21, R. 90, 
C. P. Code, the debt which was extinguished by 
the sale is revived. Consequently the Court to 
which an appeal is filed from the order setting 
aside the sale, has no jurisdiction to hear the ap¬ 
peal after it receives a notice from the Debt Settle¬ 
ment Board under S. 34 of the Bengal Agricultural 
Debtors Act. There can be no doubt that by using 
the expression “other proceeding” in that section, 
the legislature intended to include appeals, exe¬ 
cution proceedings and matters of any kind con¬ 
nected with litigation relating to debts. ( Edgley , 
J.) Braja Bashi Ray v. Nagar Bashi Chou- 
dhury. 179 LC. 748=11 R.C. 614=42 C.W.N. 
479=A.I.R. 1938 Cal. 362. 


~ S. 34— Applicability—Decree of High 
| Court transferred to Munsif for execution — 

Notice to Munsif for stay — Legality. 

The definition of ‘debt' in S. 2 (8) of the 
| Bengal Agricultural Debtors’ Act does not include 
one payable under a decree of the High Court 
exercising its original jurisdiction. S. 34 of the 
j Act does not; therefore, apply to such a decree 
transferred to a Munsif for execution, and the 
Munsif cannot be called upon by a notice under 
that section to stay the proceedings. (Mukherjea 
and Roxburgh, JJ.) Tarak Nath Kundu v. 
Panchanan Dutt. I.L.R. (1939) 2 Cal. 381 
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= 185 I.C. 131=12 R.C. 338=43 C.W.N. 886= 
69 C.L.J. 590=A.I.R. 1939 Cal. 564. 

-S. 34— Applicability—High Court decree— 

High Court transferring its decree to another 
Court for execution—Procedure on receipt of 
notice. 

There is nothing in the Bengal Agricultural 
Debtors’ Act which would legitimately exclude 
decrees of the High Court or other Courts not 
within the scheduled districts, from the effect of 
the Act. Where the High Court, after it transfers 
its decree for execution to another Court in the 
same or a different province receives the notice 
under S. 34 of the Act, it is not necessary for it 
to re-call the decree. It would be sufficient if it 
makes a note that proceedings in execution are 
stayed and sends a copy of that note to the exe¬ 
cuting Court. (Ameer Ali, J.) Baijnath 
Tamakunvalla v. Tormull. 171 I.C. 151=11 ; 
R.C. 484=42 C.W.N. 481=A.I.R. 1938 Cal. 455. 

_S. 34— ‘Civil Court'—If includes High 

Court. m j 

The High Court is a Civil Court within the , 

meaning of S. 34 of the Bengal Agricultural 

Debtors’ Act when it acts as a Court of appeal 

under S. 16 of the Letters Patent. (5. K. Gltose 1 

and Patterson, JJ.) Satish Chandra v. N^\o- 

gaon Union Bank, Ltd. 182 I.C. 480=12 R.C. 

70=69 C.L.J. 113=42 C.W.N. 1216=A.I.R. 

1938 Cal. 753. 

-S. 34— “Civil Court ”— If includes High 


Court. 

The words “Civil Court” in the Act do not in¬ 
clude the High Court in its appellate jurisdiction. 
(Derbyshire, C.J., Nasxm Ali and R. C. M it ter, • 
JJ) Khirode Chandra Chose v. Narendra 
Nath. 185 I.C. 256 (1)=12 R.C. 347 (1)=44 j 
C.W.N. 485=A.I.R. 1939 Cal. 599 (S.B.). j 

-Ss. 34 and 40 —Civil Court receiving notice 

—Jurisdiction to decide if debtor resides or pro¬ 
perty is situate within Board’s jurisdiction. 

On receipt of a notice under S. 34 of the Bengal 1 
Agricultural Debtors’ Act, the Civil Court cannot 
refuse to take any action on the ground that the 
debtors do not ordinarily reside or that the mort¬ 
gaged property is not within the jurisdiction of 
the Board. This is a matter which is not within 
the jurisdiction of the Civil Court at all, but is to 
be decided by the appellate officer appointed under 
S. 40 of the Act. (Hniderson, J.) Hatemuddin 
Sircar v. Musajjamma Sircar. 174 I.C. 880= 
10 R.C. 737=42 C.W.N. 280=A.I.R. 1938 Cal. 
176. 

-S. 34 —Civil Court receiving notice for 

stay—Jurisdiction to decide if applicant before 
Board is debtor. 

S. 20 of the Bengal Agricultural Debtors’ Act 
provides that if any question arises in connection 
with proceedings before a Board under this Act, 
whether a person is a debtor or not, the Board 
shall decide the matter. This section was, of 
course, enacted in relation to the definition of 
‘debtor’ under S. 2 of the Act. A Civil Court 
receiving notice for stay under S. 34 has, there¬ 
fore, no jurisdiction to decide such a question. 
(Henderson, J.) Basiruddin Ahmed Chow- 
dhury v. Noakhali Swadeshi Store. 66 C.L.J. 
539. 
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-S. 34— Civil Court receiving notice under 

—Question if applicant before Board is a debtor 
—Power to investigate. 

It is not open to a Court to which notice under 
S. 34 of the Bengal Agricultural Debtors’ Act is 
sent to decide or even consider whether the debtor 
comes within the Act or whether he does not; that 
question rests solely with the Board. Thus a 
Debt Settlement Board can hold up a suit started 
in the Court of the Subordinate Judge, in which 
a sum of over Rs. 26,000 is in dispute, and if that 
Debt Settlement Board comes to the conclusion 
that the debtors are in fact ‘debtors’ within the 
meaning of the Act, the Board can completely 
oust the Court and adjudicate in effect upon a 
claim for Rs. 26,000 and the only appeal against 
their decision will be to a Munsif whose ordinary 
powers are limited to cases involving not more 
than one thousand rupees. Thus it seems to be 
that the Act in its present form is likely to entail 
consequences of a fantastic description which obvi¬ 
ously could not have been realised or foreseen 
when the Act was drafted or passed. ( Costello, 
Ag. C. J. and Edgley, J.) Bhagawan Dayal v. 
Chandulal. I.L.R. (1938) 1 Cal. 256=174 I. 
C. 51 = 10 R.C. 612=41 C.W.N. 1363=A.I.R. 
1938 Cal. 23. 

—--S. 34— Civil Court receiving notice — Ques¬ 

tion, if applicant before Board is a ‘ debtor '— 
Power to investigate. 

The question whether the applicant before the 
Board is a ‘debtor’ within the meaning of S. 2 (9) 
of the Bengal Agricultural Debtors’ Act, cannot be 
investigated by the Civil Court receiving a notice 
under S. 34 of the Act from the Board. It is, at 
any rate, in the first instance, for the Board, sub¬ 
ject to such right of appeal as the Act gives, to 
determine whether it can exercise jurisdiction over 
any particular applicant. (Panckridge, J.) Nur- 
singdas Tunsookdas v. Chogemull. 178 I.C. 
529=11 R.C. 364=42 C.W.N. 293=A.I.R. 1938 
Cal. 402. 

See also (Mukherjea, J.) Kailash Chandra 
Bhaumik v. Ram Kanai Chakravarti. 182 I. 
C. 408=12 R.C. 60=68 C.L.J. 513=43 C.W.N. 
187=A.I.R. 1939 Cal. 177. 

--— : S. 34 —Notice received by Civil Court — 

Jurisdiction to decide whether “debtor” within 
meaning of the Act. 

Where a notice under S. 34 of the Ben¬ 
gal Agricultural Debtors' Act is received by the 
Court and no sale has taken place and the debt 
still exists, so that there is, in fact, a proceeding 
with regard to the debt which has been included 
in the application under S. 8 or in the statement 
under sub-S. (1) of S. 13 as the case may be, 
the Civil Court has got no jurisdiction to decide 
the question whether the debtor is a debtor within 
the meaning of the Act. The Act has set up a 
special tribunal for the determination of the ques¬ 
tion whether the person is a debtor or not. It 
would be inconsistent with the provisions of the 
Act to hold that the Civil Court is to go into and 
decide the same question. (S. K. Ghosc and 
Nasim Ali, JJ.) Sailabala Das v. Nityananda. 
Sarkar. I.L.R. (1938) 2 Cal. 168=182 I.C. 462 
=12 R.C. 69=42 C.W.N. 415=A.I.R. 1938 Cal. 
375. 
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—S. 34 —Court not situated in District in 


which Act is in force—If can be compelled to issue 
stay order. ! 

No Court situated in a district in which the 
Bengal Agricultural Debtors’ Act has not been j 
brought into force can be compelled to issue the 
stay order contemplated in the latter portion of 
S. 34 of that Act. In order to obtain such a stay 
order, the Act must be in operation both in the 
district in which the Board is situated to which an 
application is made for the settlement of a debt 
and also in the district in which the Court is situa¬ 
ted to which the notice under S. 34 of the Act is 
actually sent. ( Costello, Ag. C.J. and Edgley, J.) 
Bhagawan Dayal Sahu v. Chandulal Ac.ar- 
wala. I.L.R. (1938) 1 Cal. 256=174 I.C. 51 = 
10 R.C. 612=41 C.W.N. 1363=A.I.R. 1938 Cal. 
23. 

---S. 34 —Court not situated in District in 

which Act is in force—Notice received by such 
Court—Duty to issue stay order. 

Sub-S. (3) of S. 1 of the Bengal Agricultural 
Debtors’ Act must be read in conjunction with 
Sub-S. (2) of the same section. Read together, 
the sub-sections mean that until an area is notified 
no Debt Settlement Board can be established 
therein, but when this has been done all Civil 
Courts in Bengal are to treat the proceedings of 
such a Board in accordance with the provisions of 
the Act. Accordingly, a Civil Court in Bengal 
receiving a notice under S. 34 of the Act from a 
Board duly established is bound to issue the stay 
order contemplated in that section, although its 
territorial jurisdiction does not lie within an area 
that has been notified under S. 1 (3). 41 C.W.N. 
1363, Not foil. ( Panckridge, J.) Nursingdas 
Tunsookdas v. Chockmull 178 I.C. 529=11 
R.C. 364=42 C.W.N. 293=A.I.R. 1938 Cal. 402. 

-S. 34—-Execution against principal debtor 

stayed on notice from Board—Execution against 
surety—Permissibility. See Bengal Agricul¬ 
tural Debtor's Act, .Vs. 2 (8) and 34. 44 C. 

W.N. 393. 

-S. 34 —Mortgaged property sold to morl 

gagee decree-holder—Latter allowed to set 
off price as against hut debt, but sale not con¬ 
firmed—Further execution proceedings—If ran 
be stayed on receipt of notice from Board. 

Where the mortgaged properties had been sold 
to the mortgagee decree-holder for the exact 
amount of the debt then due and owing to him 
and he was allowed to set off the amount of the 
priae as against the amount of the debt due to 
him from the judgment-debtors, the debt is no 
longer in existence although the sale has not yet 
been confirmed. There being no debt, the 
Court cannot stay further execution proceedings 
on receipt of a notice from the Debt Settle¬ 
ment Board under S. 34 of the Bengal Agri¬ 
cultural Debtors’ Act. ( Costello, Ag. C.J. and 
Edgley, JJ.) Manindra Mohan Roy Talukdar 
v. Bepin Bf-hari. I.L.R. (1938) 1 Cal. 597 
=41 C.W.N. 1366. 

-S. 34 —Notice given by Board to Court 

—Duty of Court to stay proceedings. 

Where an application has been made to the 
Board under S. 8 of the Bengal Agricultural 
Debtors' Act and the Board has given notice 
thereof to the Court, the proceedings before that 
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Court should be stayed. It is not for the Court 
to decide whether the Board is specially em¬ 
powered under S. 7 or not to deal with the appli¬ 
cation. (.S'. K. Chose and Patterson, JJ.) 
Satyendra Mohan Ghosh v. Nibaran Chan¬ 
dra Bosf.. I.L.R. (1937) 2 Cal. 478=172 
I.C. 236=10 R.C. 353 = 41 C.W.N. 928= 
A.I.R. 1937 Cal. 392. 

- S. 34— Notice issued after decree-holder 

purchases property and is allowed set-o ff—-Sale not 
confirmed and application under O. 21, R. 90, 
C.P. Code, pending—Civil Court, if ran stay 
further proceedings. 

W here in execution of a decree, tlie derree- 
hclder purchases the property of the judgment- 
debtor and he is allowed a set-off, the debt is 
entirely wiped out and there is no proceeding 
pending in respect of any debt, although the sale 
lias not been confirmed and an application under 
O. 21, R. 90, C.P. Code, is pending. Conse¬ 
quently, if at this stage a notice is issued to the 
Civil Court under S. 34, it has no jurisdiction 
to stay further proceedings in execution. (Cos¬ 
tello, Ag. C.J. and Edgley, J .) . Nrishingha 
Chandra Nandi Chouduury v. Kedar Nath 
Chaudhury. I.L.R. (1938) 1 Cal. 345 = 176 
I.C. 330=11 R.C. 77=66 C.L.J. 433=41 
C.W.N. 1307=A . I. R . 1937 Cal. 713. 

-- —S. 34— Notice is issued but not received 

by Court — Proceedings, if void. 

The expression “give notice’’ implies nut only 
the issue of notice but also the receipt 01 notice 
| by the Court. Before the notice for stay is 
actually received by the Court in which the suit 
or proceeding is pending, such suit or proceed¬ 
ing cannot be held to be void simply because a 
notice has been issued by the Board but not 
actually received by the Court. ( S.K. Chose 
and Patterson, JJ.) Ah mad Ali v. Fajarau 
Rasuli. 179 I.C. 750=11 R.C. 613=A.I.R. 
1938 Cal. 869. 

-S. 34— Notice issued by Board be¬ 
fore consideration of application under .S'. 12— 
If premature. 

It is not necessary before the issue of the 
notice by the Board under S. 34 that a date and 
place for the consideration of the application by 
the debtor must be fixed under S. 12, or that 
notice of such date must be given to the par¬ 
ties and the parties heard. ( M.C. Ghose and 
Biswas, JJ.) Jocksh Chandra v. Mahes- 
Chandra. 178 I.C. 1001 = 11 R.C. 454=42 
C.W.N. 1179=A. I. R. 1938 Cal. 750. 

- Ss. 34 and 20— Notice received by Insol¬ 
vency Court—Power of latter to decide if insol¬ 
vent is ‘debtor*. 

Under S. 20 of the Bengal Agricultural 
Debtors’ Act if any question arises in connec- 
tion with proceedings before a Board under this 
Act, whether a person is a debtor or not, the 
Board shall deckle the matter and it would seem 
that such a decision must precede any notice 
issued under S. 34 of the Act. It is not for the 
Insolvency Court which receives the notice to 
idecide, more especially without taking any evi¬ 
dence whatsoever, whether a person is or is not 
a debtor within the meaning of the Act. ( Bart- 
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ley and Nasim Ali, JJ.) Shib Dulal v. 
Kishoreganj Loan Office, Ltd. 176 I.C. 927 
=11 R.C 191=42 C.W.N. 173=A.I.R. 
1938 Cal. 194. 

■ S. 34 —Notice for stay—Application for 

setting aside sale—Compromise between judg¬ 
ment-debtor and purchaser that sale should be 
set aside on payment by judgment-debtor — Judg¬ 
ment-debtor thereafter obtaining stay order — 
Court if bound to stay proceedings. 

On application filed in Court for setting aside 
an execution sale under O. 21, R. 90, C. P. 
Code, a compromise was effected between the 
judgment-debtor and the purchaser. It was 
agreed that if the judgment-debtor paid to the 
purchaser a certain sum, the sale would be set 
aside. Instead of paying, the judgment-debtor 
obtained a Stay order from a Debt Settlement 
Board. 

Held, that the Court was not bound to stay the 
proceedings. (Henderson, J .) Krishna Gobinda 
v. Salamatulla. 44 C.W.N., 789. 

- S. 34 —Notice for stay—Powers of Civil 

Court. 

Per S.K. Ghose, J. —The Civil Court receiv¬ 
ing notice under S. 34 of the Bengal Agricultural 
Debtors’ Act must see that there is a debt in 
respect of which proceedings before it are pend¬ 
ing, and where the debt does not exist, for ins¬ 
tance by reason of the execution sale having 
taken place, there is nothing to stay and the 
notice cannot be given effect to. The Court has 
also jurisdiction to decide whether the notice 
is in the prescribed manner as provided for by 
the Act. But where the Board has given an 
express decision on a question of fact or on a 
question of mixed law and fact within its juris¬ 
diction as provided for by the Act, as ( e.g .) that 
the debtor was a debtor within the meaning of 
the Act and that he ordinarily resided within its 
jurisdiction, the Court cannot sit in judgment over 
such decision and override it and then refuse 
to stay the proceedings in accordance with the 
notice. (S.K. Ghose and Nasim Ali, JJ.) 
Harish Chandra Pal v. Chandra Nath Saha. 
I.L.R. (1938) 2 Cal. 155=181 I.C. 739= 
11 R.C. 846=42 C.W.N. 411=A.I.R. 1938 
Cal. 369. 

-S. 34 —Notice for stay in respect of joint 

debt—Power of Court to enquire if application to 
Board was valid. 

A Civil Court, on receipt of notice under S. 34 
of the Bengal Agricultural Debtors’ Act in 
respect of a debt for which several persons are 
jointly liable, has no power to enquire whether 
the application made to the Board was a valid 
application having regard to the provision of 
S. 8 (1) (b) of the Act. If the Civil Court is 
satisfied that an application for the settlement 
of debts has in fact been made to the Board and 
that such application actually includes a debt in 
respect of which a suit or other proceeding 
is pending before it, it has no option but to stay 
the suit or proceeding. (Edgley, J.) Jagat 
Kishore AcHaryya Chowdhury v. Hazarat Ali 
Bepari. 176 I.C. 651=11 R.C. 144=42 C.W. 
N. 529=A. I. R. 1938 Cal. 447. 
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— —-S. 34-— Notice to High Court—Decree 
passed on Original Side—High Court, if bound 
to stay execution—'Civil Court*■—Meaning of. 

Per Curiam. —On receipt of a notice under 
S. 34 of the Bengal Agricultural Debtors' Act, 
the High Court is not bound to stay execution of 
a decree passed by itself in its ordinary original 
civil jurisdiction. 

Per Derbyshire, C.J., Bartley and Nasim Ali, 
JJ- —The words ‘Civil Court’ in the Bengal Agri- 
cutural Debtors’ Act do not include the High 
Court. 

Per Lort Williams, J. —The Bengal Agricul¬ 
tural Debtors’ Act and especially Ss. 32 to 
36 thereof should not be construed as not to 
( apply to the High Court in its original jurisdic¬ 
tion. But the Act, so far as it purports to limit 
its jurisdiction, is beyond the powers of the 
Local Legislature. 

Per Mitter, J. —The words “Civil Court” in 
S. 34 of the Bengal Agricultural Debtors’ Act 
include the High Court exercising original civil 
jurisdiction, but the section, so far as it relates 
to proceedings of the High Court is ultra vires 
of the Bengal Legislatures by reason of S. 80-A 
(4) and S. 131 (3) of the Government of India 
Act. (Derbyshire, C.J., Lort Williams, Bart¬ 
ley, Nasim Ali and Mitter, JJ.) Narsinghdas 
Tansukdas v. Chogemull. I.L.R. (1939) 2 
Cal. 93=183 I.C. 113=12 R.C. 129=2 Fed. 
L.J. 71=69 C.L.J. 458=43 C.W.N. 613= 
A.I.R. 1939 Cal. 435 (S.B.). 

- S. 34 —Notice received by Civil Court 

after sale but before confirmation—Third party 
auction-purchaser — Proceedings, if must be stay¬ 
ed. 

The Civil Court receiving a notice under S. 34 
after the sale in execution of the decree but 
before its confirmation, is not bound to stay 
further proceedings, although the auction-pur¬ 
chaser is not the decree-holder himself. The 
real principle is that on a sale the debt due under 
the decree under execution ceases to exist. It 
makes no difference in principle whether the dec¬ 
ree-holder or a stranger is the purchaser. 
(Latifur Rahman, J.) Girija Kanta Roy v. 
Tuni Bibi. 43 C.W.N. 978. 

- S. 34 —Notice received after sale and 

before deposit of balance of sale price—Third 
party auction-purchaser — Proceedings, if must 
be stayed .. 

A Civil Court receiving notice under S. 34 
after the execution sale and before the deposit 
of the balance of the sale price, is bound to stay 
further proceedings, where the auction-purchas¬ 
er is.not the decree-holder himself but a third 
party. If the sale price has not been deposited 
on the date of notice, the sale is not complete 
on that date and there can be no question of 
the decretal debt being satisfied either in whole 
or in part until the sale price is deposited in 
Court. (Sen, J.) Bhabani Charan Law-^. 
Baikuntha Shah. 184 I.C. 646=43 C. 

N. 358=69 C.L.J. 117=12 R.C. 264=A.I.R. 
1939 Cal. 341. 

— ~ - S. 34— Notice in respect of debt and not 
admitted by ap pH cant—Court, if bound to stay, 
suit. 
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BENGAL AGRICULTURAL DEBTORS* 
ACT (1936), S. 34. 

The debt need not be an “admitted” liability 
before a notice under S. 34 can issue in respect 
thereof. On receipt of a notice from the Board 
in respeot of a debt included by the applicant 
in his application but in respect of which lia¬ 
bility is not admitted by him, the Court is bound 
to stay the suit in respect of such debt. (Bis¬ 
was, J.) Amiruddin Ahmad v. Abdul Rah¬ 
man. 43 C.W.N. 332. 

- S. 34— Notice—Some of parties not appli¬ 
cants before Board—Entire proceedings, if must 
be stayed. 

The notice under S. 34 can only refer to pro¬ 
ceedings as against those persons who are debt¬ 
ors applicants before the Debt Settlement Board 
and not others who might be jointly liable. On 
receipt of such notice, therefore, the Civil Court 
is bound to stay proceedings only so far as they 
relate to the applicants before the Board, and 
it can continue the proceedings as against the 
other persons jointly liable with them. ( S.K. 
Chose and Mukherjea, JJ.) Abu Tamer Baz- 
lul Rashid v. Chandra Moni Saha. 43 C W 
N. 318. 

T-S. 34 —Notice for stay—Question if sub¬ 

ject-matter of proceeding is debt—Duty of Court 
to decide. 

V * s d u *y of the Civil Court receiving notice 
under S. 34 of the Bengal Agricultural Debtors’ 
Act to decide the question, if raised, whether 
the subject-matter of the proceeding pending 

r iJV i~ a d l bt as defined »n the Act. 43 

Mm^AwP 322 ' r, Fo d * (Edgley, J.) Ravati 
mohanRoy za Bhikchand Bhuian. 43 C W 

N. 497 =A.I.R. 1939 Cal. 343. 

——S. 34 —Notice under—Suit for fcredo- 
Stayed m ° rtgage conditional sale—If must be 

sale i. d f by . mort e a ge by conditional 

sale is a debt within the meaning of S 34 of the 

Fo3osu r g e ri of ,tUra t! Dcb,0rs ' A »d a3t lor 

be staved L u S "r h a mor fg?ge must, therefore, 

section Ca/ C ou rt receiving notice under that 
section. (Nasttn Alt and Rau JJ ) Anniir 

133-185 I C UL 393 NI i, *1^0) 1 CaL 

lzIrJi I R, Cal R 730 358=43 C W N - 

«ccu„on-^ a | dCr ,^ yin c g ° p r * s ‘° 

Appeal 44 C.W.N. 364 ' 7 "~ 

-~Powefof*2finh^r* S ~~ Pet ' tion filed under S. 8 
Presented-~F rrl h ^° ur to . decide if it is properly 
AfuZv£& IUn £ e >r xsdiciion of Board. 

filed under snf h ^R en Parting to be 

ors’ Act and 'hpf f **11 Ben * al Agricultural Debt- 
(a) and Tb) ta^ re , the T nts specified S. 35 
on interlocutory proceeding P*!? C ? urt cannot ' 
tion should not have he <kc,de j hat * hc P eti - 
the Act vests the L*!? P T e ? ted - S. 20 of 
sive jurisdiction fina l and exclu- 


BENGAL AGRICULTURAL DEBTORS’ 

ACT (1936), S. 34. 

Where a plaint which was not sufficiently 
stamped was ordered by the Court to be regis¬ 
tered with a direction to the plaintiff to put in 
the deficit court-fee within a certain time, which 
was extended on his application, and before the 
deficit court-fee was put in a notice under S. 34 
of the Bengal Agricultural Debtors’ Act from the 
Debt Settlement Board was received by the Court. 

Field, that the filing of the deficit court-fee 
should be stayed till the final disposal of the 
application before the Board. ( Nazim Ali and 
Rau, JJ.) Nath Mull v. Golam Jabbak. I.L. 
R. (1940) 1 Cal. 10=188 I.C. 523=43 C.W. 
N. 1146=A. I. R . 1940 Cal. 273. 

-S. 34 —Proceeding for delivery of posses¬ 


sion started by auction-purchaser—If can be stay¬ 
ed . 

A proceeding for delivery of possession start¬ 
ed by an auction-purchaser is not a proceeding in 
respect of a debt which was already wiped out 
by the auction-sale and cannot, therefore, be stay¬ 
ed on a notice under S. 34 of the Act. ( Derby¬ 
shire, C.J. and Mukherjea, J.) Jagabandhu 
Saha v. Rashmani Dasya. I.L.R. (1937) 
2 Cal. 625=41 C.W.N. 924. 

•S . 34 — 11 Proceeding in relation to debt”- 


»ive jurisdiction to decide i IP„ • . exclu - 

C W Y - 1938 Caf 4SS 484 " 42 

7d for :?aisl'red and time grant¬ 

ed bfiouXJtPnl^r fee - Notic ‘ r ‘““" 

U'-If sho'JPbe sljyed ,n ° ° f 


«/ - —-- —- 

Appeal pending from order setting aside execution 
sale—Notice received by appellate Court—Appeal 
if should be stayed. 

A proceeding under O. 21, R. 90, C.P.C., whe¬ 
ther pending before the trial Court or in appeal, is 
a proceeding in relation to debt. Where, there¬ 
fore, a notice under S. 34 of the Bengal Agricul¬ 
tural Debtors’ Ac^t is issued after the executing 
Court had set aside the sale and an appeal against 
that order is pending before the appellate Court, 

• the appellate Court is bound to stay further pro¬ 
ceedings in connection with the appeal on receipt 
of the notice. It cannot be said that the debt 
is non-existent at the time of the receipt of the 
notice. (Mukherjea and Akram, JJ.) Duli- 
chand v. Rajani Kanta. 44 C.W.N. 922. 

-—S . 34 —Question of rateable distribution 

1 pending after sale — Proceedings, if must be 
stayed . 

Once a sale has taken place, the debt has 
qeased to exist to the extent of the purchase price 
and therefore there is no proceeding pending 
with regard to that amount of the debt in the 
Civil Court and so at that stage the notice under 
S.^34 can have no effect. * As between the sale 
and the confirmation thereof various kinds of 
proceedings may take place, but those will not be 
treated as keeping the proceedings pending with 
regard to the debt which is mentioned in the 
, notice. The operation of the Act cannot be ex- 
I tended by reason of other matters coming in after 
the sale, such as applications for rateable distri- 
J bution, for setting aside a sale and so on. (S.K. 
Ghose and Edgley, JJ.) Jatindra Mohan Banhc 
V. Surendra Mohan Roy. 182 I.C. 656=12 
R.C. 91=43 C.W.N. 221=A.I.R. 1938 Cal. 
549. 


———S. 34 —Sale in execution of decree — Pur- 
1 chase by decree-holder for less than decretal 
amount—Notice received by Court before con- 
1 firmation of sale—If bound to stay proceedings. 
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BENGAL AGRICULTURAL DEBTORS’ 
ACT (1936), S. 34. 

Where in execution of a decree certain pro¬ 
perty is put up to sale and purchased by the 
decree-holder for less than the decretal amount, 
the debt ceases to exist to the extent of the price 
paid for the property and the executing Court 
is not bound to stay further proceedings on 
receipt of a notice under S. 34 although the sale 
has not been confirmed. No doubt, if the decree- 
holder makes an attempt to realise the balance 
of the debt, S. 34 would come into play. ( Hen¬ 
derson , J.) Ramendra Nath r. Dhananjoy 

Mondal. 178 I.C. 186=11 R.C. 329=42 C. 
W.N. 218=A.I.R. 1938 Cal. 261. 

-S. 34— Sale—Executing Court — Property 

sold, and money credited to decree—Sale not con- , 
finned—Jurisdiction to stay further proceedings . j 
Where the judgment-debtor’s properties were 
sold in pursuance of a money decree and purchas¬ 
ed by the decree-holder for a sum which was less , 
than the amount of the decree which sum was ere- • 
dited towards the satisfaction of the decree, the 
executing Court has no jurisdiction to stay 
further proceedings on receipt of a notice under 
S. 34 of the Bengal Agricultural Debtors’ Act, | 
although the sale has not been confirmed. ( Bart - 
ley and Nasim Ali, JJ.) Jagabandhu Roy v. 
Bhusai Bepari. 178 I.C. 344 (1)=42 C.W. j 
N. 217=11 R.C. 343=A. I .R . 1938 Cal. 256. | 

-S. 34— Sale in execution — Notice recciv- \ 

ed by Court before confirmation of sale — Proceed¬ 
ings, if should be stayed. 

In execution of a mortgage decree the entire 
mortgaged property was sold for less than the 
decretal amount and was purdhased by the decree- 
holder. His prayer for set-off was allowed and , 
the decretal debt to the extent of the amount 
realised by the sale was wiped out. After the 
sale had taken place and before it was con¬ 
firmed the Court received notice under S. 34 of 
the Bengal Agricultural Debtors’ Act for stay of 
further proceedings. This the Court refused to 
do. 

Held, that the debt to the extent to which 
it was satisfied by the aforesaid sale had ceased 
to exist, and that as the entire mortgaged pro¬ 
perty had been sold and there was no applica¬ 
tion for a penal decree under O. 34, R. 6, C.P. 
Code there was nothing else for the Court to dm, 
and that, therefore, the Court acted rightly in 
refusing the stay. ( S.K. Ghose and Nasim Ali, 
JJ.) Jatindra Mohan Mandai. v. Elahi Bux, 
42 Q.W.N. 530. 

- S. 34 —Stay of insolvency proceedings — 

Notice received after adjudication order. 

An insolvency proceeding, no doubt, relates to a 
debt. But after an adjudication order has been 
passed, there is no proceeding pending before the 
Court with regard to a debt which may form 
the subject of an application under S. S of the 
Bengal Agricultural Debtors’ Act. Consequent¬ 
ly, the Court is not bound to stay insolvency 
proceedings on receipt of a notice from the 
Board under S. 34 of that Act after the order 
of adjudication. (S. K. Ghose and Patterson, 
JJ.) Satish Chandra v. Naogaon Union Bank, 
Ltd. 182 I.C. 480=12 R.C. 70=42 C.W.N. 
1216=69 C.L.J. 113=A.I.R. 1938 Cal. 753. 


BENGAL AGRICULTURAL DEBTORS' 
ACT (1936), S. 34. 

-S 34— Stay of suit for rent, damages and 

ejectment—Petition by plaintiff for leave to with¬ 
draw claim for rent and damages—Duty of Court. 

A suit to recover arrears of rent, damages 
and ejectment was stayed under S. 34 of the 
Bengal Agricultural Debtors’ Act. The plaintiff 
then filed a petition for permission to withdraw 
his claim for rent and damages with leave to 
bring a fresh suit on the same cause of action. 
The Court directed' the petition to be put up for 
orders after the stay order w r as vacated. 

Held, that in the absence of permission from 
Court, the claim for rent and damages should 
be treated as withdrawn, and the Court should 
proceed with the trial of the ejectment suit. 

( Henderson, J.) Bijoli Bhusan Ghosh v. Mai 
Husit! Han Gope. 44 C.W.N. 733. 

- Ss. 34, 18 and 20— Validity of notice — 

Power of Civil Court to consider. 

Per Edgley, J .—Ss. 18 and 20 of the Bengal 
Agricultural Debtors’ Act do not debar the Civil 
Court from satisfying itself that the valid 
requirements of any notice which may be issued 
under S. 34 of the Act actually exist. It is, in 
fact, the duty of a Civil Court not to stay pro¬ 
ceedings on receipt of a notice which purports to 
be a notice under S. 34 of the Act, unless the 
Court is satisfied that the notice in question is 
really a valid notice. ( Costello, Ag . C.J. and 
Edgley, J ,) Nrishingha Chandra Nandi 
Choudhury p. Kedar Nath Chaudhury. I.L. 

R. (1938) 1 Cal. 345=176 I.C. 330=11 R.C. 
77=66 C.L.J. 433=41 C.W.N. 1307= 
AIR. 1937 Cal. 713. 

-Ss. 34 and 33— Notice for stay — Ques¬ 
tion if subject-mitt ter proceeding amounts to 

debt—Jurisdiction of Court to consider--Material 
point of time—Time of application or of notice. 
The Civil Court after receipt of notice under 

S. 34 of the Bengal Agricultural Debtors’ Act 
has jurisdiction to enter into the question whether 
the debt, in respect of which the proceeding is 
pending before it, is a debt within the meaning 
of S. 2 ( 8 ) and if it finds that it does not come 
within that definition, it should not stay proceed¬ 
ings in pursuance of the notice. In deciding the 

: question whether the subject-matter of the pro- 
i ceeding pending before the Court is a debt, the 
material point of time is not the time of the 
application to the Board but the time of the 
stay order. If what was a debt at the time 
| of the application ceases to be so at the time of 
! the notice, the notice has no force as against 
the Court and the Court may disregard the notice 
to stay the proceeding under S. 34. 

; Per Mukherjea, J. —In order that the Civil 
.Court might be called upon to exercise its powers 
! under S. 33 or S. 34 of the Act, it is necessary 
I under both these sections that there must be a 
isuit or proceeding pending in respect of a debt. 
If the liability had ceased to be a debt at the 
time when the suit or proceeding was com¬ 
menced in the Civil Court, it cannot be saia 
that any suit or proceeding in respect of any 
debt was pending before such a Court and 
neither of the section obliges the Civil Court 
to stay its hands under such circumstances. 

(S. K. Ghose and Mukherjea, JJ .) Nur Mia 
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BENGAL AGRICULTURAL 
ACT (1936), S. 40 

v. Noaxhali Nath Bank, Ltd. I.l.k. 
(1939) 1 Cal. 437=184 I.C. 118=12 R.C. 
204=43 C.W.N. 322=69 C.L.J. 126=A.I. 

R. 1939 Cal. 298. „ . , . 

-S. 40 — Order of Muwsif as Special 

Appellate Officer—High Court's pouter of revi¬ 
sion — C. P. Code, S. 115. 

The High Court has no power to revise under 

S. 115, C.P. Code, an order of a special Appel¬ 
late officer appointed under S. 40 of the Bengal 
Agricultural Debtors’ Act. although such officer , 
is a Munsif. (.S'. K. Chose and Edgley, JJ.) ^ 
Ram Krishna Sukul v. Ali Newaj. 178 
I.C. 172=42 C.W.N. 892=11 R.C. 328= 
A.I.R. 1938 Cal. 688. 

—. S . 52 — Application by debtor dismissed by 

Board—Subsequent suit by creditor—Extension of 
limitation. 

A creditor who brings a suit against the debtor 
under the ordinary procedure after the dismissal 
of an application filed by the latter before the 
Debt Settlement Board, is entitled to exclude in 
calculating the period of limitation for the suit 
the period during which the application by the 
debtor was pending before the Board. (Edgley, 
J.) Darajuddin Akanda v. Jahir Mondal. 44 
C.W.N. 396 (1). 

-S. 54— Prosecution under Ss. 465, 467 and 

471, I.P. Code—Sanction of Collector—If neces¬ 
sary. 

S. 54 of the Agricultural Debtors’ Act has no 
application except in respect of the offences ex¬ 
pressly mentioned therein. Sanction of the Col¬ 
lector is, therefore, not necessary for a prosecu- 
tion in respect of offences under'Ss. 465, 467 and 
471, I.P. Code. Khundkar and Edgley, JJ. ) Hari 
Charan v . Kaushiki Charan. I.L.R. (1940) 

2 Cal. 14=44 C.W.N. 530=A.I.R. 1940 Cal. 

Zou. 

^ (?)—Offence under—Production 
°f document falsely endorsed as to repayments 

—Collector's permission for prosecution—If neces¬ 
sary. 1 

The production before the appellate tribunal of 
mortgage documents falsely endorsed as to the re- 
parents is something more than the offence set 

TVht m ’a • °* the Ben S al Agricultural 

Debtors Act. It is an offence of a more scri- 

S" n V eneral na , tUre comin * under the Penal 
^oae. Consequently the permission of the Col- 

-° commence prosecution for such an 

fev 1 7 r S***"^- (Derbyshire, C.J ard 

C W N y ‘7 6 3 S SHI Bhusan V. Fulkhan. 44 

a>nount*‘n(^s »^ n< *7 —Determination of 

ThUn debt—Jurisdiction of Civil Court. 

ofa nartfr,T what is the am °unt of a debt 

lWd P l! S’ , debtor ,s to b e decided by the 

Deb rs" R?,'i,. RulC p° f ‘ he Agricultural 

ammmt nf tl a ? efo , re Board determines the 

S the Gv . il Court has no juris- 

Droceedinw? nt °. t at question and refuse to stay 

Cr kI 1 ' ground that as the debt is 

deal with f ^’ 000 tl,e Board has no jurisdiction to 

BhabacIL™ “"o' (Nasi ”‘ All and Ran, JJ.) 

Uhabacobinda ^ Bholana™. 187 I.C. 95=12 

BENr^ 44 A?^^v' 72 = A I K- 1940 Cal. 112. 

AND diluvion 

REGULATION (XI OF 1825), Ss. 2 and 

Q. D.—ao 


a 

view 


BENGAL ALLUVION AND DILUVION 

REGULATION (1825), S. 4. 

Accretion — Ownership of identifiable land — Deter¬ 
mination — General rule as to — Custom—Onus. 

If the land in dispute is identifiable with refer¬ 
ence to its physical features, land marks or by 
measurement, it should he deemed to continue to 
belong to the former owner, whether its transfer 
from one side of the river to the other side w'as 
by a sudden change in the course of the river or 
w ; as the result of the river gradually receding on 
one side and throw ing up la’nd on the other, unless 
custom to the contrary is established. In this 
the burden of proving custom lies on the 
party who claims the land by accretion. (iSiama- 
tullah and Bajpai, JJ.) Mahadeo v. Raleshw'.nk 
Prasad. 186 I.C. 564=12 R.A. 415=1939 A.L. 
J. 708 = 1939 A.W.R. (H.C.) 671 = 1939 R.D. 
493=A.I.R. 1939 All. 626. 

_Ss. 3 and A — Applicability in Oudh—Vil¬ 
lages in valley of river—Change of course — Alte¬ 
ration of boundaries—Procedure—Person ad indi¬ 
cated proprietor without adjudication under Regu¬ 
lation-Proper remedy— U. P. Land Revenue Act, 
S. 34. 

The boundaries of villages generally are, or 
should always remain, the boundaries fixed at the 
first revenue survey. In the case of villages lying 
between the high bank of a river on one side and 
the high bank on the other, when there is a change 
of course of the river, the boundaries would only 
be altered in conformity with an adjudication 
under Regulation XI of 1825, which applies in 
Oudh. If there is no adjudication under that 
Regulation, but if a person is adjudicated proprie¬ 
tor of lands in any village, his name will he re¬ 
corded as proprietor of such lands in the records 
of that village. Such a person has to file his appli¬ 
cation for correction of records under the Land 
Revenue Act, S. 34. ( Drake Brockman, S. M.) 

Parbati Kuer v. Rajendra Bahadur Singh. 
1936 R.D. 528. 

--S. 4— Applicability—Proof of local custom. 


As provided by S. 3 of Reg. XI of 1825, S. 4 has 
no application w'here the custom of the deep 
stream rule and the accretion of alluvion to the 
zemindars has been proved to exist. In such a 
case, the accretion belongs to the zemindars and 
not to the person who owns the particular plot of 
land to which it is added by the river. (Bennet 
and Smith, JJ.) Keshava Prasad Singh v. Beni 
Kunwar. 164 I.C. 877=9 R.A. 199=1936 A. 
L.J. 1058 = 1936 R.D. 309=1936 A.L.R. 815= 
1936 A.W.R. 723=A.I.R. 1936 All. 631. 

-S. 4— Scope—Accreted land held under 

differc-nt proprietor. 

The provisions of Cl. (4) of Regulation XI of 
1825, appear to contemplate that the parent hold¬ 
ing and the accretion shall together form one 
single holding and that the estate of the occu¬ 
pier in the accreted land shall be exactly the same 
as the estate which he enjoys in the parent hold¬ 
ing. This is not possible where the accreted land 
is held, under proprietors other than the pro¬ 
prietors of the parent holding. ( James and 
Chatterji, JJ.) Ramasray Prasad Chaudhury 
v. Ramsurat Singh. 6 B.R. 84=184 I.C. 838= 
12 R.P. 282=21 Pat.L.T. 181=A.I.R. 1940 Pat. 
131. 

-S. 4 (2) —River between two villages sud¬ 
denly changing course—Ixmd clearly recognizable 
—Right to — Custom — Reasonableness. 
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A river running between two villages suddenly permanently settled estate being washed away by 
changed its course. The land which was gained water and afterwards reforming on original site— 
b}' such change was annexed to the land of L who Acceptance by Zemindar of abatement of revenue 
claimed it on the ground of an alleged custom, in . respect of such land—If proves abandonment by 
that the river was the boundary between the vil- Ilv i u 

lages. The custom was not proved and the land Lands comprised in a permanently settled estate 
was clearly recognizable. which had been washed away by water and after- 

Held, that it should remain the property of its wards reformed on the original site, cannot be re¬ 
original owner and L could not claim it. garded as lands “added to the estate” within the 

Held, further, that the custom alleged was so meaning of S. 6 of Act IX of 1847 and are, there- 
unreasonable as not to be provable in law. (Wort f° re * n °t liable to a fresh assessment whether or 
and James, JJ.) Bajrangi Raut v. Janki Pra- not . an abatement of sadar jama had been granted 
sad. 3 B.R. 135=166 I.C. 198 (2)=9 R.P. 266 while they were under water,- unless it can be 
=A.I.R. 1936 Pat. 637. I shown that when the assessment was reduced the 

-S. 4 (5)— Applicability—Apportionment of lands which had been washed away or lost had in 

alluvial accretion — Several estates concerned — some way ceased upon the reduction being made 
Principles and methods of apportionment. to form a part of the original estate. The fact 

Regulation XI of 1825 does not lay down any that the Zamindar accepted an abatement of reve- 
rule for division or apportionment of the alluvial nne f° r the portion of his estate under water can- 
accretion when several estates or interests are I n .°t he regarded as an abandonment of that por- 
concerned and the increment has been to more tion of the estate for the benefit of the public 
than one riparian estate or tenure. In all such domain. (Lord Maugham.) Secretary of State 
cases the general provision contained in S. 4, Cl. v - Midnapore Zamindary Co. I.L.R. (1937) 2 
(5) of the Regulation applies and the Courts are Cal. 769=64 I.A. 281 = 169 I.C. 881=1937 O.L. 
to be guided by the best obtainable evidence of R* 418=1937 P.W.N. 638=10 R.P.C. 46=3 B. 
local usage and failing that, by general principles R- 722=66 C.L.J. 145=1937 A.L.R. 651=18 Pat. 
of equity and justice. It would not be proper to ' L.T. 689=46 L.W. 943=1937 M.W.N. 1299= 
lay down any hard and fast rule on the point. 41 C.W.N. 1061=A.I.R. 1937>P.C. 244=(1937) 
The general principle underlying an apportionment 2 M.L.J. 834 (P.C.). 

should be to secure to each riparian owner a por- BENGAL CESS ACT (IX OF 1880)— Scope 
tion of the new waterline which is proportionate — Liability for cess. 

to his frontage on the old water line. The division According to the general scheme of the Cess 
of the accreted lands by lines drawn from the Act, subject to certain statutory exceptions, cess 
extremities of the estates of the competing front- must be paid on all immovable property situate 
agers perpendicular to the newly formed coasts within any district whether rent is paid in respect 
may be an equitable and satisfactory method, if of such immovable property or such property is 
circumstances permit. (Nasim Ali and Mukher- rent free. (Edgley, J.) Sudhansu Sekhor v. 
jea, JJ.) • Sahabaddin Sarkar v. Moulvi Kafi- R-a 1 Kiron Chandra. 166 I.C. 144=9 R.C. 475 
laddin Tapadar. I.L.R. (1938) 1 Cal. 361 = 174 =A.I.R. 1936 Cal. 695. 

' I.C. 301 = 10 R.C. 666=66 C.L.J. 304=41 C.W. - Strict construction. 

N. 1353. | The Bengal Cess Act, being a taxing statute, 

BENGAL ALLUVION AND DILUVION j should be strictly construed. (Edgley, J.) 
ACT (IX OF 1847)— Alluvial lands—Assess - ; Sudhansu Sekhor v. Rai Kiron Chandra. 166 
ment — Powers of Government — Claim to such I.C. 144=9 R.C. 475=A.I.R. 1936 Cal. 695. 

lands by zamindar on ground of being included in -S. A — “Cultivating raiyat”— Meaning of. 

permanently settled estate—Burden of proof. In order to claim the privileges of a cultivating 

The Bengal Alluvion and Diluvion Act cm- raiyat under the Bengal Cess Act, a person must 
powers the Government to direct the local revenue be an actual cultivator of the soil, although a 
authorities to make a survey of alluvial lands and raiyat may be a tenure-holder under the Act. (Gu- 
to determine the revenue which they are liable to ha and Bartley, JJ.) The Secretary of State 
pay to Government; and if any land is thrown up j FOR India v. Jitendra Nath Ray. 161 I.C. 
by a large and navigable river and appears to be 210 (2)=8 R.C. 490=62 C.L.J. 541=40 C.W.N. 
the property of the Government, the revenue offi- 630=A.I.R. 1936 Cal. 70. 

cers are required to take immediate possession of -Ss. 4 and 6— “Annual value of land ”— 

the same on behalf of the Government and to as- Fees levied for privilege of selling goods in hats 
sess and settle it according to the rules in force — Assessment to cess. 

in that behalf. It is, however, open to the person Where the vendors attending the hats do not sit 
who claims to be the proprietor thereof on the j in any particular place and tolls or fees are realis- 
ground that it was included in and formed part of ed by the plaintiff on the quantity and quality of 
his estate at the time of the Permanent Settlement, articles actually sold and no fee is payable if there 
to establish his right in a suit in a competent Court is no sale, and fees are also realised on sales from 
of law. The burden is on him to prove that the hawkers who do not sit in the luit but stroll about 
land in question belongs to his permanently settled the hat compound, the money realised by the plain- • 
estate and is therefore not liable to be resumed tiff from the vendors of articles is not rent, but 
or assessed. The fact that the river in question fees levied for the right or privilege of selling 
has been constantly changing its course makes their goods in the hats and does not therefore re- 
no difference as regards the onus of proof. (Mu- present the “annual value of land” as defined in 
kerji and S. K. Ghose, JJ.) Secretary of State S. 4 of the Cess Act. Consequently an assessment 
v. Ranjit Pal. 40 C.W.N. 395. to cess under Chapter II of the Act on the basis 

-S. 6—“Added" land—Land comprised in of such income is illegal and ultra vires. (M it ter 
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BENGAL CESS ACT (1880), S. 5. 

and Biswas, JJ.) Secretary of State v. Hingul 
Kumari Dassi. 42 C.W.N. 169=67 C.L.J. 50. 

--Ss. 5 and 6 —Scope and effect of. See 

Lease—Construction—Mining lease. 42 C.W. 
N. 1098=176 I.C. 433 (P.C.). 

-S. 6 —Royalty on mines from lessee—“If 

net annual profit”. 

In S. 6 of the Cess Act the expression “net 
annual profit” has reference to the property and 
not to the individual, and the royalty that is re¬ 
ceived by the lessor from the occupier of the 
mines, is as much a part of the annual profits, as 
the earnings of the occupier himself. 38 Cal. 372 
(P.C.), Rel. on. ( Mukherjea and Latifur Rah¬ 
man, JJ.) New Beerbhoom Coal Co. v. Rai 
Saheb Chandan Mall Karnani. 43 C.W.N. 
$74=69 C.L.J. 501=186 I.C. 253=12 R.C. 460 
=A.I.R. 1939 Cal. 690. 

- Ss. 14 and 16— Annual value of land — 

Necessity for inclusion in returns. 

The annual value of the land is one of the most 
important details required to be furnished in the 
returns under S. 16 read with S. 14 in the prescrib¬ 
ed form as it is upon the basis of these returns 
that the valuation roll is prepared by the Collector 
under S. 34. The Act is a taxing statute and 
should therefore be strictly construed. ( Edgley, 
J.) Sudhansu Sekhor v. Rai Kiron Chandra. 
166 I.C. 144=9 R.C. 475=A.I.R. 1936 Cal. 695. 

-- Ss. 14 and 16-— Rent free lands — Inclusion 

tn return—If condition precedent to liability to 
cess. 

The inclusion of the rent free land in the land¬ 
lord’s return under Ss. 14 and 16 of the Act is a 
condition precedent to any liability which is im¬ 
posed upon the holder of rent free land to pay cess 
in respect thereof. ( Edgley, J .) Sudhansu 
^khor v. Rai Kiron Chandra. 166 I.C. 144= 
9 R.C. 475=A.I.R. 1936 Cal. 695. 

—~ -S. 16-—Collector calling for returns from 

niskardars and making valuation—Order directing 
inclusion of niskar lands in estate—Claim for cess 
from niskar lands—Notice under S. 54—Publica- 
tion If condition precedent. See Bengal Cess 
Act, Ss. 54 & 56. A.I.R. 1937 Cal. 26=169 
I.C. 690. 

S. 16— Non-service of notice—Legality of 
assessment. 

The service of notice under S. 16, Bengal Cess 
Act, is not merely a matter of procedure but is 
part of the law with reference to which valuation 
or re-valuation as contemplated by law can be 

revenue authorities and liability im¬ 
posed in the matter of payment of cesses; and non- 
compliance with the law by failure to serve notice 
under S. 16 makes the assessment of cesses invalid 
under law. The service of notice is made im¬ 
perative by law and where it is not served, the 
person assessed is entitled to a declaration that the 
cess re-valuation is ultra vires, illegal and not bind¬ 
ing on him. ( Guha and Bartley, JJ.) Secretary 
of State v. Jitendra Nath Roy. 161 I.C. 210 

< 2 >=BR.C. 490=62 C.L.J. 541=40 C.W.N. 630 
t=A.I.R. 1936 Cal. 70. 

! "Ss. 21 and 66 -—Scope—Rent free lands 
omitted from landlord’s retunir— Valuation under 
**•21 —Notice wider S. 66— Necessity. 

The general scheme of the Cess Act demands 
that as regards rent free lands, the special condi¬ 
tions prescribed by Ch. 4 should be observed be- 


BENGAL CESS ACT (1880), S. 45. 

fore the procedure laid down in Ch. 2 can be 
brought into operation, and, in this view, the issue 
of a notice under S. 66 is a condition precedent to 
the valuation under S. 21 of rent free lands which 
had been omitted from the landlord’s cess returns. 
( Edgley, J.) Sudhansu Sekhor v. Rai Kiron 
Chandra. 166 I.C. 144=9 R.C. 475=A.I.R. 
1936 Cal. 695. 

-S. 24 Note and Cess Manual, R. 66 — 

Whether ultra vires. 

The note to S. 24, Cess Act, and R. 66 in the 
Cess Manual cannot be held to be ultra vires and 
inoperative, as having been made by the Board of 
Revenue without jurisdiction. They are not in 
any way inconsistent with the definition of “culti¬ 
vating raivat” as contained in S. 4 of the Act, and 
re-valuation under the Cess Act made on the 
basis of the Note to S. 24 and R. 66 of the Cess 
Manual is not illegal. A raivat may be a tenure- 
holder within the meaning of the Cess Act and 
the distinction between holder of a tenure and a 
cultivating raiyat and not between holder of tenure 
and a raiyat must be recognized. 15 C.L.J. 428 
and A.I.R. 1928 Cal. 508, Rel. on. ( Guha and 
Bartley, JJ.) Secretary of State v. Jitendra 
Nath Roy. 161 I.C. 210 (2) = 8 R.C. 490 = 62 
C.L.J. 541=40 C.W.N. 630=A.I.R. 1936 Cal. 
70. 

•S. 37— Non-compliance—Tenure escaping 


• 

assessment—Liability to cess. 

Where the procedure prescribed by S. 37 of 
the Cess Act is not followed with the result that 
certain tenures have escaped assessment, no cess 
would be payable either at the old rate or at any 
rate at all. ( Harries, C.J. and Manohar Lall, J.) 
Rani Harsamukhi Dasi v. Agadhu Mohapatra. 
18 Pat. 723=6 B.R. 746=21 P.L.T. 637 = 
A.I.R. 1940 Pat. 180. 

•S. 41 (2) —Decree for cess under—If con¬ 


clusive on question of defendant’s status as tenure- 
holder—Subsequent suit in ejectment as tenant at 
will or trespasser —Res judicata. 

A mere finding that a person is a tenure-holder 
for the purposes of the Cess Act does not amount 
to anything more than that he holds some interest 
in the land which makes him liable for cess. The 
holder of a tenure, for purposes of the Cess Act, 
includes all persons holding any interest in land, 
whether rent paying or not. The fact that a land¬ 
lord has obtained a decree for cess against a per¬ 
son in possession of his land does not operate as 
res judicata on the question of the defendant’s sta¬ 
tus as a tenure-holder so as to bar a suit in eject¬ 
ment as a trespasser or tenant at will. ( Harries, 
C.J. and Manohar Lall, J.) Shiva Prasad Singh 
v. Mandira Kumari Debi. 21 Pat.L.T. 277= 
A.I.R. 1940 Pat. 438. 

S. 45— Construction — “Recovered” — Mean¬ 


ing of. 

The word “recovered” in S. 45 of the Bengal 
Cess Act means “sued for” or “recovered by 
means of an action.” ( Harries, C.J. and Fazl Ali, 
J.) Mangtu Lal Bagaria v. Secretary of 
State. 18 Pat. 854=187 I.C. 727=6 B.R. 549= 
12 R.P. 647=1940 P.W.N. 45=A.I.R. 1940 Pat. 
161. 

■S. 45— Decision of Revenue Court per¬ 


mitting recovery of cess—Suit to set aside — Juris¬ 
diction of Civil Court. 
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The question whether cess was recoverable in 
a particular case under S. 45 of the Cess Act is 
one to be decided by the Revenue Court which 
issued the certificate, and if that Court has de¬ 
cided. rightly or wrongly, that the cess was re¬ 
coverable and the claim was not barred by limi¬ 
tation. a suit cannot be entertained by a Civil 
Court to '-et aside that decision. A Civil Court 
can entertain a suit only if the order of the 
Revenue Court is without jurisdiction, and not 
because the decision of that Court is not correct. 
( Harries . C.J. and Fad Ali. J.) Manctu Lai. 
Bacaria v. Secretary of State. 18 Pat. 854= 
187 I.C. 727=12 R.P. 647 = 6 B.R. 549=1940 P. 
W.N. 45=A.I.R. 1940 Pat. 161. 

-Ss. 52, 54 and 55— -Notices under Ss. 52 

and 54— If obligatory to deposit them to he avail¬ 
able for general inspection at any malkutchery of 
an estate—Placing of notice in tenures and ser¬ 
vice on defendants — Sufficiency. 

In a suit by a proprietor of the estate to recover 
cesses in respect of a certain rent-free holding, 
copies of a notice under Ss. 52 and 54 of the Ben¬ 
gal Cess Act were placed in the tenures concerned 
and notice was served also in the houses of de¬ 
fendants. 

Held, that this in law was a sufficient publica¬ 
tion. It is not obligatory, under S. 55, that a copy 
of the notice must be put up for general inspec¬ 
tion at a malkutchery of an estate. ( M.C. Ghose, 
/.) Gosta Bf.hari Dutt v. Sarat Chandra 
Haldar. 66 C.L.J. 84. 

-Ss. 54 and 56— Applicability—Proceedings 

under S. 66 —Order by Collector for returns from 
niskardars under S. If )—Subsequent valuation — 
Direction that niskar lands shall be included in 
estate—If condition precedent to claim for cess. 

Section 54 requires the holder of every estate or 
tenure-holder, to whom any cess is payable by 
holders of rent-free lands, to cause a notice to be 
published in a certain form and in a certain man¬ 
ner requiring the niskardars to pay to him. Such 
a notice is necessary whenever a new valuation or 
re-valuation takes effect, and whenever the rate of 
cesses, and the date fixed by the Board of Revenue 
under S. 57 for payment of instalment of cesses by 
holders of rent-free land, are changed. Where, 
the Collector proceeds under S. 66 and calls for 
a return from the niskardars under S. 16 and 
thereafter makes a valuation so far as the niskar¬ 
dars are concerned, and makes an order under 
the last paragraph of S. 71 directing that for 
future the niskar lands shall be included in the es¬ 
tate, the provisions of Ss. 54 and 56 are attracted 
and the proprietors of the estate are not entitled 
to claim cess in respect of the niskar lands, with¬ 
out first publishing the notice under S. 54, in the 
manner described therein. (R. C. M it ter, J.) 
Kiran Chandra Roy Bahadur v. Brojendra 
Nath Chatterjee. 169 I.C. 690=10 R.C. 31= 
A.I.R. 1937 Cal. 26. 

-S. 54— Non-compliance with — Effect. 

The Bengal Cess Act which is a taxation statute 
must be strictly interpreted, and in view of the 
mandatory nature of the language of S. 54 of the 
Act, unless the notices required by S. 54 are pro¬ 
perly published with all the details specified in the 
section, the holder of an estate cannot legally be 
entitled to sue for cesses under S. 58 of the Act. 
A mistake as to the dates fixed by the Board of 


Revenue in the notice and the omission to specify 
the exact amounts payable constitute not merely 
I an irregularity, but an illegality which vitiates the 
proceedings. (A r . G. A. Edgley, J.) Madan 
Mohan Das v. Jitendra Nath Roy. 167 I.C. 
248=9 R.C. 664=62 C.L.J. 564=A.I.R. 1936 
Cal. 781. 

| -Ss. 54, 56 and 58— Non-compliance — 

i 0)nissions and mistakes in notice—If illegality 
I vitiating notice. 

In view of the mandatory nature of the provi¬ 
sions contained in Ss. 54 and 56, Cess Act, unless 
notices required by S. 54 of the Act have been 
properly published with all details specified in S. 

! 54, the zamindar is not entitled under the law to 
j sue for recovery of cesses under S. 58. Omissions 
; and mistakes in the notices issued under S. 54 are 
not mere irregularities but illegalities which vitiate 
1 the notices. ( Guha and Bartley, JJ.) Jitendra 
I Nath Roy v. Madan Mohan Das. 167 I.C. 232 
=9 R.C. 659=41 C.W.N. 220=A.I.R. 1936 Cal. 
813. 

-S. 54 —Notice 'under—Object of. 

The purposes for which S. 54 of the Bengal 
Cess Act requires a notice to be published are (1) 
to inform all concerned of the rate which has been 
fixed for the levy of the cesses, and (2) to require 
the persons concerned to pay the amount of the 
specified cesses as it falls due. (N. G. A. Edgley , 
J.) Madan Mohan Das v. Jitendra Nath Roy. 
167 I.C. 248=9 R.C. 664=62 C.L.J. 564= 
A.I.R. 1936 Cal. 781. 

-S. 54 —Notice under—Presumption that 

notice was in proper form — Non-production of 
copy — Effect. 

Where there is the finding of service of notice 
under S. 54, the Court is entitled to presume un¬ 
less the contrary is shown that this referred to 
service of a notice framed in accordance with law. 
The mere non-production of a copy of the notice 
cannot be regarded as in any way militating against 
the presumption of correctness of form. ( Biswas , 
J.) Kamal Krishna v. Sarat Kumar Roy. 179 
I.C. 50=11 R.C. 461=A.I.R. 1938 Cal. 145. 

-S. 54— Re-valuation of estate within which 

rent-free lands were included by Collector's order 
—Liability of such lands for cess—Service of 
notice—If necessary. 

The expression ‘‘part of a district’' in S. 54 (1) 
of the Cess Act covers a case where there is a 
re-valuation of certain specified estates or tenures 
which contained the rent-free lands or to which 
the rent-free lands were attached by an order of 
Collector under S. 71 of the Act. Before, there¬ 
fore, any liability to pay cess could attach to the 
holders of such rent-free lands under S. 56, it is 
necessary to serve notices upon them under S. 54 
of the Act. ( Mukherjca, J.) Bhowanipore 
Zamindari Co., Ltd. v. Bibhuti Bhusan Roy. 
44 C.W.N. 389. 

-S. 56 —Liability to cess—Issue of notices- 

under Ss. 52 and 54— If a condition precedent. 

It is clear on the wording of S. 56 that the lia¬ 
bility of any.owner or holder of rent-free lands 
to pay any cess to the owner of any estate or 
tenure under Ch. 4 cannot arise unless there has 
been a due publication of both the notices under 
Ss. 52 and 54. The issue of such notices is in¬ 
deed a condition precedent to the accrual of such 
liability. (Bisivas, J.) Kamal Krishna v. Sa- 
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rat Kumar Roy. 179 I.C. 50=11 R.C. 461- 
AIR. 1938 Cal. 145. 

_!_Ss. 56 and 18 — Owner of larger estate not 

submitting return in Sch. A, Part IV-Righl to 
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-s. 93— Scope—Jurisdiction of Civil Court 

—Suit questioning valuation by cess department 
; on ground that it is wrong—Bar of. 

The Civil Court lias jurisdiction to grant relief 
where the cess department has acted 


recover cess from oumer of rent-free lands com- in a case where the cess department has acted 
. • iti his estate ultra vires and imposed liability for cess on income 

P The mere fact that the owner of a larger which is not subject to cess S 93 of the Cess 


The mere fact that the owner 

estate did not render to the Collector a return in • a\ci is no im. iu mio. * -- —-- 

the form in Sch A, Part IV does not disentitle net bar a suit to establish that the amounts on 

him to recover from the owner of the rent-free which a person has been assessed is not subject 
lands comprised in his estate the cess payable by 
the latter under S. 56 of the Cess Act, as it is 


Act is no bar to such a suit. The section does 

. a a ■ • « # a 
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open to the Collector under S. 18 of that Act to »a» -7 V x 

dispense with the return in that form if sufficient sion is wrong. (A gar zeal a and V arnia J. .) 
cause for so doing is shown to his satisfaction Braja Behar. Das* v Ram Na«a*a'n R .. 17 


IV.1I « pvi - - . - - - * t 

to the Cess Act; but it does bar a suit in which 
the contention is not that the cess department 
has acted ultra vires, but merely that its deci- 

(Agarzcala and Varma, JJ .) 


1 I I\u ■ l \ Ay i. 1 I ■ — ------ - - 

^Derbyshire, C." /.Mittal j Pat. 436=4 B.R. 475=10 R.P. 547 = 1938 
Kiran Chandra v. Sudhansu Sekhar. 169 P.W.N. 459=174 I.C. 752—19 Pat.L.T. 352 
IX. 850=10 R.C. 39=41 C.W.N. 654= =A.I.R. 1938 Pat. 362. 

A.I.R. 1937 Cal. 352. -S. 95— Cess returns — Admissibility — Ex- 

-S. 58—Suit for cesses under—Non-publi- tent and purpose of. 

cation of notices as required by S. 54—Notice A cess return is admissible in evidence not only 
omitting details of exact amounts and giving wrong against the persons filing it but also against the 
dates—Legality—Maintainability of suit. See heirs and representatives of the persons filing 
Bengal Cess Act, S. 54 . 62 C.L.J 564. 


„ n.ei, J. J^. V.A^.J *>u-r . and for all purposes, including the identity of the 

S. 64-A— Scope of—Niskar lands in sepa - ,ands . and al *° for showing that certain state- 
ratc possession of each co-sharer—Liabilitx for ments made later contrary to the admission in 
t ess _ Li m its ' the cess returns are false. (R. C. Mitter, J.) 

S. 64-A of the Bengal Cess Act creates joint K‘ RAN Chandra Roy Bahadur «. Tar(A,k Nath 
and several liability in all persons who may be „ £60—9 I.C. 528 — 

iointlv interested in anv rent-free land in resnect ™ C.W.N. 566=A.I.R. 1936 Cal. 456. 


jointly interested in any rent-free land in respect 
of the cesses payable for it. Where the niskar 

• ■ ■■ • • a a ■ • 


S. 99— Notification under—Rent payable 


vi iuv. pa^auiv. ivi n. vv tin. ^ umui/ - ivt m » /-ujuun 

lands constituting one single holding are not to tenure holders — Collector's power to Collect. 

__u___ u.-a. ~ i Aftnr -1 _i~_ e r*\ 


held jointly by a number of co-sharers but the 
co-sharers are each in separate possession of 
specified quantity of land within the niskar, either 
in khas or through tenants, each such co-sharcr 
will be liable in respect of the land held or owned 
by him, and the principle of joint and several lia¬ 
bility embodied in S. 64-A cannot be extended to 
make a co-sharer in possession of a separate piece 
of land liable for the lands separately held by 
another co-sharer. ( Biswas , J.) Kamal Krish¬ 
na v. Sarat Kumar Roy. 179 I.C. 50=11 
R.C. 461=A.I.R. 1938 Cal. 145. 

*- S. 66— Proceedings under—Collector mak¬ 

ing valuation of niskar lands and directing inclu¬ 
sion in estate—Claim by proprietor. for cess from 
niskar lands—Publication of notice under S. 54 
— If obligatory. See Bengal Cess Act, Ss. 54 
and 56. A.I.R. 1937 Cal. 26. 

-S. 71—Order including niskar lands in 

estate after calling for returns from niskardars 
and after valuation—Claim by proprietor of 
estate for cess—Notice under S. 54—If condi¬ 
tion precedent. See Bengal Cess Act, Ss. 54 
and 56. A.I.R. 1937 Cal. 26. 

-S. 81 —Owner and occupier—Either pay¬ 
ing more than his dues—Rights of contribution. 

Under S. 81 of the Cess Act the burden of 
cess is equally distributed between the owner 
and the occupier, and if either has been com¬ 
pelled to pay more than his dues he can cer¬ 
tainly recover it from the other by a contri¬ 
bution suit. (Mukherjea and Latifur Rahman, 
JJ.) New Beerbhoom Coal Co. v. Rai Saheb 
Chandan Mall Karnani. 186 I.C 253—12 
R.C. 460=43 C.W.N. 874=69 C.L.J. 501 
=sA.I.R. 1939 Cal. 690. 


After a notification is issued under S. 99 of 
the Cess Act in respect of an estate which has 
fallen into arrears of cess, the Collector is not 
only authorised to collect the rent payable directly 
to the owners of the estate but also the rent paya¬ 
ble by the tenants to the intermediate tenure-hold¬ 
ers. The latter have no right to receive any sum 
due as rent from the tenants which have already 
been paid to the Collector or which have not 
yet been paid to him. ( Edgley , J.) Dilip Ku- 
ai< Dutta v. Sridhar Dalni. I.L.R. (1940) 1 
Cal. 339=44 C.W.N. 259=A.I.R. 1940 Cal. 
110 . 


— S. 99 —Withdrawal of attachment—Rower 
of Collector. 

The Collector has jurisdiction to withdraw' an 
attachment made by him under S. 99 of the Cess 
Act. ( Mitter and Rau, JJ.) Kumar Narendra 
Nath Roy v. Midnapore Zemindary Co., Ltd. 

70 C.L.J. 218=44 C.W.N. 38=A.I.R. 1940 
Cal. 115. 

•Sch. D —Words ‘his* and ‘his lands '— 


Meaning of. 

The word ‘his’ in Sch. D means ‘heir' and 
words ‘his lands’ refer to the lands held by the 
owners and holders’ of lands mentioned before. 
( Biswas , J .) Kamal Krishna v. Sarat Ku¬ 
mar Roy. 179 R.C. 50=R.C. 461=A.I.R. 
1938 Cal. 145. 

BENGAL CHILDREN ACT (II OF 1922), 

S. 40— Custody—Meaning of. 

The question whether a person has the custody 
of another within the meaning of S. 40 of the 
Bengal Children Act is purely a question of fact, 
and no question of lawful custody or legal custody 
arises. (Bartley and Khundkar, JJ.) Bhagawati 
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Dasi v, Emperor. 177 I.C. 943=11 R.C. 302= 
39 Cr.L.J. 974=42 C.W.N. 983=A.I.R. 
1938 Cal. 638. 

BENGAL COURT OF WARDS ACT (IX 
OF 1879), S. 6— 'Proprietor of an estate’—Exe- 
cutrix and tenant for life under a will—If a pro¬ 
prietor. 

Where a Hindu testator had bequeathed a life- 
estate in all his properties to his wife and also 
appointed her as an executrix, the widow' after 
the death of the testator is the ‘proprietor of the 
estate’ within the meaning of S. 6 of the Bengal 
Court of Wards Act. ( Panckridge, J .) Indu- 
mati Df.bi v. Bengal Court of Wards. I.L.R. 
(1938) 1 Cal. 476=181 I.C 973=11 R.C. 879= 
42 C.W.N. 230=A.I.R. 1938 Cal. 385. 

-S. 6 (a)— Declaration under — If a judicial 

act—Notice to persons affected — Necessity. 

In making a declaration that a person i^ a dis¬ 
qualified proprietor under S. 6 (a) of the Act the 
Court of Wards acts judicially. It would be 
wrong to say that it is a purely administrative act. 
Hence the person affected by such a declaration is 
entitled to notice. ( Panckridge , /.) Indumati 
Debi v. Bengal Court of Wards. I.L.R. (1938) 
1 Cal 476=181 I C 973=11 R.C. 879=42 C.W. 
N. 230=A.I.R. 1938 Cal. 385. 

-S. 6 (a)—Declaration under—If a matter 

concerning revenue under S. 226 (1) of Govern¬ 
ment of India Act. See Government of India 
Act. S. 226 (1). I.LR.(1938) 1 Cal. 476=42 C. 
W. N. 230=A. I. R. 1938 Cal. 385. 

--S. 7— Taking charge of property — Facts to 

be considered—Opportunity to person affected to 
show competency to manage. 

Before the Court of Wards can take charge of 
the property of a person under S. 7 of the Act. 
after a declaration of the incompetency of the 
proprietor to manage it, the Court of Wards must 
consider whether there exist materials to warrant 
such a declaration. Principles of natural justice 
require that the proprietor should have an oppor¬ 
tunity of testing those materials and of establish¬ 
ing competency to manage. ( Panckridge, J.) 
Indumati Debi v. Bengal Court of Wards. I.L 
R. (1938) 1 Cal. 476=181 I.C. 973=11 R.C. 879 
=42 C.W.N. 230=A I.R. 1938 Cal. 385. 

-(as amended by Act VI of 1936), S. 10-C 

— Applicability—Pending execution proceedings. 

S. 10-C of the Court of Waids Act as amended 
by Act VI of 1936 applies not only to decrees 
already obtained before Act VI of 1936 came into 
force, but also operates upon execution pending 
at the date of the commencement of the said Act. 
(R. C. Miller and Mukherjea , JJ.) Habiba Bibi 
v. Uamranjan Maluck. I.L.R. (1937) 2 Cal. 
54=171 I.C. 226=10 R.C. 252=41 C W.N. 401= 
A.I.R 1937 Cal 207. 

-S 10 (c) (as amended by the Amending 

Act of' 1936)— A pplicability — Co-judgment-deb¬ 
tors with Wards of Court — Section, if can be con¬ 
strued to affect them adversely—Retrospective 
operation. • \ r 11 ' r '> v' 

The new S. 10.(0 of the Court of Wards Act 
is retrospective in its operation and its provisions 
apply only to the person or property of a Ward, 
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Wards of Court. Nor is there any reason for 
reading into the section any limitation to the 
effect that the section is not to operate in cases, 
where as a result of protecting the property of a 
ward, the interests of others are adversely affect¬ 
ed. ( Costello , Ag.C.J. and Edgley, J ) Promode 
Chandra Sinha Sakma v. Narendra Narain 
Majumdar Choudhrv. 175 I.C. 172=10 RC 
797=66 C.L.J. 321=A.I.R. 1938 Cal. 297. ' ’ 

-S. 10 (c) — Appointment of receiver — Power 

of Court. 

Under S. 10 ( c ) of the Court of Wards Act, the 
Court can appoint a receiver in respect of the 
property under the management of the Court of 
Wards. But that receiver will not be able to 
take possession until he can do so in accordance 
with the terms of the Act. (Remfry, J .) 
National Insurance Co., Ltd. v. Gaganendra 
Nath Tagore. 42 C W.N. 3^4: 

-S 10 (c)— If confers absolute immunity. 

S. 10 (c) of the Court of Wards Act does not 
confer absolute immunity upon a ward of the 
Court of Wards. (Henderson and Sen, JJ.) K ; 
G. M. Faroqui v. Habibur Hahaman 1 Chow- 
dhurv. 44 C.W N. 749. 

-S. 10 C [inserted by Assam Court of 

Wards (Amendment) Act, 1937]— If void— 
Government of India Act , 1935, 5". 107. 

S. 10-C inserted in the Bengal Court of Wards 
Act in force in Assam by the Assam Court of- 
Wards (Amendment) Act, 1937, is not repugnant 
to any existing Indian Law and is, therefore, not 
void by virtue of S. 107 ( 1 ) of the Governmentof 
India Act. (Mitter and Rau, J J .) G. P. Stewart 
v. Brotendra Kishore Roy. 184 I.C. 689=2 
Fed.L J. 112=69 C.L.J. 573=12 R.C. 271=43 C. 
W.N. 913=A.I.R. 1939 Cal. 628. 

-Ss. 51 and 52— Construction and scope — 

Power of Court of IVards under—Suit against, 
minor represented by manager of Court of Wards 
as guardian—Power of Court of Wards to remove 
and make fresh appointment successively—Duty 
of Court — Procedure. 

When a suit is instituted against a minor whicr* 
is a ward under the Court of Wards, through the 
guardianship of the manager of the Court of 
Wards as required by S. 51 of the Court of 
Wards Act, the Court of Wards has - authority- 
under S. 52 of the Act to appoint another person 
to represent the minor in place of the manager. 
They can likewise exercise the pov/er of appoint¬ 
ing a guardian successively from time to time as 
occasion arises. The proper procedure in such a 
case is to communicate the appointment to the 
Civil Court which has to recognise the appoint¬ 
ment and is bound to substitute the new appointee 
in place of the person on record as guardian. The. 
Court of Wards is not functus officio as soon as 
it has appointed a guardian. It has the power to 
remove him and appoint another in his place, and 
on the communication of such removal and 
appointment the Civil Court is bound to recog*- 
nise the same and to make necessary substitution. 

(Khaja Mohammad Noor and Saunders, JJ.} 
Chhoti Rani Saheba v. Kumar Brijdfo Nara- 
yan Singhi i 15 Pat. 667=167 I.C. 233=9 R.P. 
399=3 B R. 288=A I.R. 1937 Pats 108. 


and other persons cannot avail themselves of the 
protection afforded by the section merely because 
they happen to be co-judgment-debtors with 


—— S. oV-'-Suit against disqualified proprietor «— 
Court of Wd^dtS’taking charge' p'endihg suit—Re¬ 
presentation of ward^Nede&itty^Natilre of- 
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BENGAL COURT OF WARDS ACT (1879), j BENG. EMBANKMENT ACT (1882), S. 6. 

S - 51 - | 382=161 I C. 18=8 R.P 435=1936 P.W.N. 127 

amendment required—Formal order — Absence — : =17 Pat.L.T. 118=A.I.R. 1936 Pat. 114. 

Effect on acts of parties and decrees of Court. -S. 59-A— Manager of estate under Court 

Whether a suit is brought before or after the of Wards — Public servant. 

Court of Wards has assumed charge of the pro The manager of an estate under the Court of 
perty of a disqualified proprietor, the Court of j Wards in Cliota Nagpur is, by the operation of 
Wards’ manager or the Collector should be made S. 59-A of the Court of Wards Act, a public ser- 
guardian and must represent the ward in the suit, j vant within the meaning of the Penal Code. 
If an amendment is required owing to the Court (Harries , C.J. and Manohar Loll, J J.) Angflo v. 
of Wards taking charge pending the suit, the ^iNnAvMivrH. is«; t r —* u t> oa 1 — 

amendment must produce the result set forth in 
S. 51. The suit against the proprietor becomes 
defective upon his becoming a ward of the Court ! 
of Wards and the suit is to be reconstituted to 
satisfy S. 51. A proper formal order to that 
effect should always be made, but if the proper 
parties are on the record and are dealt with on 
the correct footing, the mere want of formality 
w-ill not make void the bargain of the parties and 
the decree of the Court. Where therefore in a 
suit against the proprietor, the manager, Court of 
Wards, is added as an additional defendant, on 
the manager assuming charge of the property, 
and a compromise is arrived at between the par¬ 
ties, the validity of the compromise depends en¬ 
tirely upon whether the Court of Wards consent¬ 
ed on behalf of the proprietor. If they did, the 

absence of a formal order making the manager 
guardian ad litem as distinct from an additional 
defendant does not invalidate the decree. (Sir 
George Rankin.) Braja Sundf.r Deb v. Rajendra 
Narayan Bhanj Df.o. 65 I.A 57=40 Bom L R 
™0=32SLR 290=10 R.P.C. 160=66 C.L.J. 

4 2 3 =i 72 l £- 643=42 c W.N. 289=19 Pat.L.T. 

OX ‘R. 57=1938 A.L.R. 84=4 B R. 

248=1938 P.W.N 129=17 Pat. 1=A I R 1938 
PiC. 49= (1938) 1 M.L.J. 590 (P.C.). 

w. ?*• 5(5 —Suit filed in High Court — 

Mtmager of Court of Wards—If necessary party. 

,Thj manager appointed by the Court of Wards 
necessary party to a .suit filed in the High 

5 r!r \i S ' f 1 of u the Court of Wards Act is not 
applicable to the High Court under S. 56, and 

w F 1 f r A' 6 ' ordvia, 'y procedure must apply. 

^fV s of Courtart* rtotlpersonS underta disability, 
withm the meamngiof'C. P. Code. (Remfry,. J.) 

National Insurance Co., Ltd. v . Gaganend^a 
Nath Tagore. 42 C.W.N. 374. 

7T S. 55— Scope—Suit instituted before estate 

Necessity” ^ C ° Mr/ ° f Wards—Permission— 

. S 5» Court of Wards Act. simply prohibits 

initiation of litigation on behalf of a ward by the 

of a wfrds eX< r£ t with u V he . aut horisationof a Court 

J h u - pro 1 hlb,t,on does not extend to a 

Cou? Of W ,C | ,S alread> i n pr ° 8 ress wl ™ the 
Lourt of Wards assumes charge of the estate of 

a cWm S si h u^d Ct SU u- c ^ nt u y provides for such 

a case in b. 51 under which the manager is to be 
named as next friend or guardian forthe suit and 
to represent the ward. Where therefore a suit is 
— ted b l tb « Plaintiffs before their estate is 

ha n t°he e ?r J he Court of Wards, the mere fact 
c . stat * ,s ta ken over by the Court of 
Wards during the pendency of suit does not take 
away the jurisdiction of the Court to try the suit 

^uit having been instituted with- 

*1920 Su&TJ 1 HfLSSSC A.I. 


Kandan Manjhi. 185 I C. 738=6 B.R. 241 = 
12 R.P. 440=41 Cr L.J. 221 = 1940 P.W.N. 233= 
A.I.R. 1940 Pat. 316. 

-Ss. 69 and 70 —Rule 115—//ultra vires. 

R. 115 of the rules made under the Court of 
Wards Act is not ultra vires. Ss. 69 and 70 em¬ 
power the making of such a rule. ( Harries , C.J. 
and Manohar Lall, J.) Angelo v. Kandan 
Manjhi. 185 I C. 738=6 B.R. 241 = 12 R.P 440 
=41 Cr.L.J. 221 = 1940 P.W.N. 233=A.I.R 1940 
Pat. 316. 

BENGAL COURT OF WARDS REGULA¬ 
TION (X OF 1793), Cl. 33 —Applicability to 
Oudh. 

The Bengal Regulation X of 1793 applied to 
Oudh and a disqualified proprietor could not 
without the previous consent of the Court of 
}^L ar< L authority to his widow to adopt. 

( Thomas , J.) Mata Baksh Singh v. Atophia 
Baksh Singh. 163 I.C. 770=9 R O 1 = 1936 
O L.R 378=A.I R. 1936 Oudh 340. 

BENGAL CRIMINAL LAW AMEND¬ 
MENT ACT (VI OF 1930), S 2 (l)-Order 

not received within one year—Prosecution for its 
disobedience. 

An order was made on 7th January, 1933 and 

was amended on 31st May, 1933. There was a 

further order on 14th June, 1934. There was no 

review of the orders dated 7th January, 1933 and 

31st May, 1933 withinjhe time required by law but 

accused was charged with disobeying the order 
on Znd July, 1934. 

Held, that the order was no longer in force at 
the time when the accused was alleged to have 

^°te! d r , r t x° , lx 2nd J ul y- 1Q34 - (Lort Williams 

ifin T r 7 ^-» 5 , n AN i r e < 2 r Bhowmii < v. Emperor. 
~p0I.C.743— 8 R C. 452=37 Cr L T 377 —1Q36 

Cr.C 72=A.I.R. 1936 Cal 16 . J * 377 - 1936 
fl E OF G f920^^ E rT Y T ° ANIM ALS ACT 

a OF 1920), S 6 — 1 Charge of performing phooka 
thn?'P- at ) tm ? l — C .?' xvx ction for being owner of 

that animal—Legality—Re-trial 

There are two branches- to S. 6 of the Bengal 
ty to■ Ammah; Act The first makes punish¬ 
able the offence of performing the operation of 
phooka on a milch animal and the second lays a 
penalty upon the owner of an animal upon which 
the operation is performed. If an accused person 
who was charged only under the first branch is 
convicted under the second branch, it is necessary 
in the interest of justice that he should be re-tried 

fl'L °J, v y hich he has been convicted. 

(K“ undkar ™d Edgley, JJ.) Dargahi Miah v. 

m0 E C°a R i: 328 ' ' 398=71 C ' L J - 179=A I R - 

EMBANKMENT ACT (II OF 
1882 )», S- 3 —‘‘Water-course”—If includes “a 
river. See S. /6 (b) infra. 43 C W.N. 391 

S * 6 —Publication of notification under— 


R. 1920 Cal 107 p J L * vvaras. A.l. 


3*9 


QUINQUENNIAL DIGEST, 1936—1940 


320 


BENG. EMBANKMENT ACT (1882), S. 56. 

Apart from the difficulty of getting direct proof 
of local publication of notification under S. 6, 
Bengal Embankment Act, relating to the provi¬ 
sions of S. 76 (6) of the Act, after an interval of 
time exceeding 25 years, the Crown can be per¬ 
mitted to rely on the presumption under S. 114, 
Os. (e) and (/), Evidence Act, namely, that judi¬ 
cial and official acts have been regularly perform¬ 
ed and that the common course of business has 
been followed in particular cases. ( Rowland , J.) 

Ramadhikari Singh v. Emperor. 166 I.C. 699= 
9 R.P. 337=38 Cr.L.J. 266=3 B.R. 214=A.I.R. 
1937 Pat. 14. 

-Ss. 56 and 57 —Notice under—If condition 

precedent to creation of liability. 

A notice under S. 56 or 57 of the Bengal Em¬ 
bankment Act is a condition precedent to creation 
of liability of the proprietor or the tenure-holder, 
as the case may be. and unless and until due pub¬ 
lication or service of the notice is proved the very 
foundation of the liability is taken away. ( Muk - 
herjea and Eatifur Rahman. //.) Jadunath 
Banertee v. Secretary of STatf.. I.L.R. (1939) 
2 Cal ‘268=187 I.C. 477=12 R C. 581=43 C.W. 
N. 1021=A.I.R. 1939 Cal. 617. 

-S. 76 (b )—Offence under—Obstruction of 

river. 

S. 76 (b ) of the Bengal Embankment Act clearly 
applies in a case in which there has been a diver¬ 
sion or obstruction of a river, as the expression 
■"water-course** in S. 3 of the Act includes a river. 
(Edgley . J.) Pasupati Karmakar v. Emperor. 

I. L.R. (1939) 1 Cal. 334=183 I.C. 470=40 Cr L. 

J. 808=12 R C. 162=43 C.W N 391=A.I.R. 1939 
Cal. 528. 

— S. 7 6 (b)—Prosecution under—Notification 
extending Act to area—Absence of direct proof— 
Effect— Presumption as to official acts under 
S. 114, Evidence Act—If sufficient. See Bengal 
Embankment Act, S. 6. A I R. 1937 Pat. 14. 

-Ss. 76 (b) and 79 —Accidental breach in 

embankment—Repair without Collector’s permis¬ 
sion—Conviction by Sub-Deputy Magistrate — 
Order to remove obstruction within fortnight — 
Propriety—Order by District Magistrate after 
period of limitation modifying order for removal 
—Jurisdiction to pass. 

Certain tenants who repaired accidental brea¬ 
ches in an embankment without the permission of 
the Collector were convicted and fined under S. 76 
( b ) of the Bengal Embankment Act by a Sub- 
Deputy Magistrate. He made no investigation 
and without giving much consideration to the 
matter also added an order, apparently under 
S. 79, "to remove the obstruction within a fort¬ 
night." A third party then applied to the Magis¬ 
trate to stop the removal of the obstruction, but 
the Magistrate, holding that he had no jurisdic¬ 
tion to revise his order, directed him to the Dis¬ 
trict Magistrate. The latter, Jong after the period 
of appeal had expired, modified the order of the 
Magistrate, by setting forth that the order for 
removal of the obstruction need not be carried 
out. 

Held, in revision, that the order of the District 
Magistrate modifying the order of the Magistrate 
and the order of the Magistrate to remove the 
obstruction were both improper and without 
jurisdiction and must therefore be set aside. 
(Macpherson, J.) Kamf.shwar Singh Bahadur 
v. Emperor. 163 I. C. 965=9 R.P. 74=37 Cr. 


BENG. ESTATES PARTITION ACT(1897), 

L.j! 875=17 Pat.L.T. 412=1936 P.W.N. 383= 
1936 Cr.C. 660=A.I.R. 1936 Pat. 413. 

-S. 79— Procedure—Conviction under S. 76 

(b)— Proper order—Restoration of status quo. 

The system of embankments in North Bihar is 
very complex and it is extremely hazardous to 
interefere with them in any way without the 
advice ^f a competent engineer and full inquiry. 
The Bengal Embankment Act is largely composed 
of provisions designed for the maintenance of the 
status quo and to prevent interference therewith 
except by competent persons or under competent 
advice or sanction. Where therefore certain 
persons erecting a new embankment are convicted 
under S. 76(6), the proper order to be passed 
under S. 79 is one directing them to demolish so 
much of the embankment as is a new embankment 
and to remove so much of the new earth as is an 
addition to the existing embankment, thus restor¬ 
ing the locality as nearly as possible to its status 
quo ante. (Rowland , J.) Ramadhikari Singh v. 
Emperor. 166 I.C. 699=9 R.P. 337=38 Cr.L.J. 
266=3 B.R. 214=A.I.R. 1937 Pat. 14. 

- S. 80 —Publication under—Whether manda. 

tory. 

The publication under S. 80 is directory and not 
mandatory. {Rowland, J.) Ramadhikari Singh 
v. Emperor 166 I.C. 699=9 R.P. 337=38 Cr 
L.J. 266=3 B.R. 214=A.I.R. 1937 Pat. 14. 

——S. 86 —Order of Collector under—Jurisdic¬ 
tion of Civil Court. 

An order of apportionment of costs passed by 
the Collector under S. 86 of the Bengal Embank¬ 
ments Act cannot be questioned in a Civil Court. 
Such an order would not be ultra vires simply 
because the Collector apportioned costs on cer¬ 
tain lands which he should not have done under 
the provisions of the Act. It may be at the most 
an erroneous decision or an irregular exercise of 
the jurisdiction which the Collector undoubtedly 
possessed, and in no sense it can be said to be an 
usurpation of jurisdiction by the Collector which 
would make the order a nullity or without juris¬ 
diction. (Mukherjea and Latifur Rahman, JJ .) 
adunath .Banerjee v. Secretary of State. 
.L,R. (1939) 2 Cal. 268=187 I.C. 477=12 R.C. 
581=43 C.W.N. 1021=A.I.R. 1939 Cal. 617. 
BENGAL ESTATES. PARTITION ACT 
(V OF 1897), Ss. 5 (2) and 28 —Decree declar¬ 
ing proprietor's interest over specific plots in 
estate—Jurisdiction of Civil Court to make — 
Executability when partition proceedings are pen¬ 
ding and when they have terminated. 

It is competent to a Civil Court to make a 
decree declaring the plaintiff's proprietary right 
in an estate and the extent of his interest in res- 
, pect of specified plots in the estate, whether par¬ 
tition proceedings by the revenue authorities are 
pending or have terminated. Such a decree can¬ 
not be regarded as one not warranted by law. 
The decree must be made in recognition of the 
partition proceedings and framed in such a 
manner that the partition proceedings may not be 
nullified. If the partition proceedings are still in 
progress, the successful litigant in the Civil Court 
may ask for a sub division in the new estate into 
which the lands claimed by him have fallen, 
whereas if the partition proceedings have conclu¬ 
ded, he occupies merely the position of a co- 
owner with the proprietors of the new estate with¬ 
in which the disputed lands have been included. 
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(1897), S. 7. 

The decree can be given effect to in either case. 
If the proceedings are pending, the new estate 
into which the disputed lands have fallen can be 
sub-divided. If, on the other hand, they have 
been completed, the plaintiff is entitled to have 
assigned to him as his separate estate the specific 
lands under S. 5 (2) of the Act. The decision of 
the Civil Court must be taken in effeccto be a 
direction to divide off the lands from the new 
estate and to assign to the plaintiff as a separate 
estate in accordance with S 28 of the Act. 
(Nazim AH and Henderson, JJ.) Sasi Kant a 
Acharjee Choudhury v. Rajendra Kumar 
Chakravarty. 40 C.W.N. 112. 
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BENGAL ESTATES PARTITION ACT 

(1897), S. 48. 

be granted, though he would be entitled to it, 
because no consequential relief can be granted to 
him. In view of S. 42, Specific Relief Act, and 
the settled practice of the Court not to grant any 
declaratory decree when that would be of no 
avail to the party seeking it, the suit cannot be 
maintained. It is a matter for the revenue 
authorities to decide whether the partition should 
be re-opened in order to relieve trie plaintiff of 
the hardship involved. (Pad Ali and Madan, JJ.) 
Bhairo Singh v Shamsundar Prasad. 173 I C. 
849 = 10 R P. 453=4 B R. 347=18 Pat L.T. 843 = 
1937 P.W.N 816=A.I R 1938 Pat 76 

Ss 23 to 27— Question of extent of fro- 

■ , . • . r • I • . • ■ » * I _ 



divided sometime previously, but the land in the 
occupation of the tenants was not divided 
although each of the pattidars collected his share 
of the rents separately from the tenants, that- 
amounts to a complete partition of the proprie- j 
tary interest, and the Court cannot pass a decree 
for partition. If the Civil Court passes a decree 
for partition in such a case, it must be vacated. 

(Aqarwala and Parma JJ) Mukund Jha v. 
Dhorup Narain Jha. 160 I.C. 921 (1)=8RP. 
397 (i >=1936 PW.N, 23=17 Pat.L.T. 104 = A. 
I.R. 1936 Pat. 77. 

- -Ss. 22 and 25 —Partition by Collector — 

Lands claimed as raiyati treated as bakasht— 
Suit in Civil Court for declaration that such land 
is occupancy jote or tails under S. 22 (2). B. T. 
Act, and for decree directing to be entered as jama 
V? , *j JUOra Papers — Maintainability—Specific 
Relief Act, S. 42 —Jurisdiction of Civil Court. 

Tue High Court (or a Civil Court) cannot set 
aside or alter a partition which has been effected 
by a Revenue Court of competent jurisdiction; it 
cannot be said that the Revenue Court was acting 
without jurisdiction merely because, regarding a 
matter for which there is no special provision in 
the Bengal Estates Partition Act.it adopted a 
view which, though contrary to the view taken by 
the High Court, cannot yet be said to have been 
unreasonable. A co-sharer landlord of a village 
which has been partitioned by the Collector, who 
was a party to the collectorate partition proceed¬ 
ings and was allotted his due share of the assets 

of the mohal which was fixed in his presence, 
cannot maintain a suit for a declaration that 
certain lands treated as bakasht lands in such 
partition are his occupancy jqte and in the alter- 
n 11 1 ve that he has the peculiar right in them which 
is defined in S. 22 (2) of the Bengal Tenancy Act 
and for a decree directing that the amount of 
rental payable by him before the partition may be 
entered in the batwara papers as the jama of the 
said l ands. To give a decree to the plaintiff co- 
sharer in such terms would involve the re-adjust¬ 
ment of the assets not only so far as he is con¬ 
cerned, but also so far as the other co-sharer- 
landlords are concerned. Such an order is clearly 
beyond the jurisdiction of the High Court or 
U v|1 Court. Nor can a mere declaration of the 
plaintiff s right under S. 22 (2) of the B. T. Act 

CL D .—21 


— - —~ 'O— - —- b — - 

show that a Civil Court has jurisdiction to decide 
questions of title or extent of interest not only 
between a proprietor and a stranger, but also 
between proprietors themselves. The revenue 
authorities have no power under the Act to 
determine finally the question of extent of inter¬ 
est or of right or title Where a Partition 
Deputy Collector partitions an estate on the 
fooling that ‘the estate was not divided by 
private arrangement formally agreed to by all the 
proprietors and that the proprietors were not in 
possession of separate lands representing their 
interest in the e-tate, as alleged by the plaintiff 
co-sharer-proprietor, a suit by the co-sharer pro¬ 
prietor for a declaration that the interest in the 
parent estate is the proprietary right over cer¬ 
tain specific lands claimed by him on the b-sis of 
the private arrangement set up, can be entertained 
by the Civil Court. Such a suit is not barred 
under S. 119 of the Estates Partition Act, the 
question raised in the suit being a question about 
the extent of plaintiff’s interest in the estate. 
(Nasim Ali and Henderson, JJ.) Sasi Kanta 
Acharjee Choudhury Rajendra Kumar 
Chakravarty. 40 C.W N. 112. 

- -S 25 —Partition order by Revenue Court- 

Interference by Civil Court—Injunction to bat¬ 
wara Court to stay proceedings—Civil Court's 
jurisdiction to issue—Allotment of lands—Juris- 
diction. 

. The Civil Court has no power to issue injunc¬ 
tion to the bit war a Court. It should he very 
slow to interfere with the jurisdiction which is 
exercised by a Revenue Court upon powers confer¬ 
red by the Revenue Court by the Estates Parti- 
tion Act. When such interference is invoked, 
the facts must be scrutinised with particular care. 
It falls to the Revenue Officers during the bat¬ 
wara to consider and decide for themselves 
whether or not S. 77 of the Act should be applied 
to the case in the mitter of allotment of lands. 
In such matters the jurisdiction of the Civil 
Court is limited. (Dhavfe and Agarwala, JJ.) 
Gopalji That; Gatendra Narayan Singh 15 
Pat 404=162 I C 210=8 R P 513=1936 Pat. 

W.N. 109=17 Pat.LT 109=A I.R. 1936 Pat. 
226. 

48—Record of existing rents and assets 
published under—If admissible as public or 


323 


QUINQUENNIAL DIGEST, 1936—1940 


BENGAL ESTATES PARTITION ACT 
(1897), S. 77. 

official record. See Evidence Act, Ss. 13 and 
35. 40 CW.N.821. 

—-—S. 77—Allotment of lands—Application of 
S. 77—Jurisdiction of Civil and Revenue Courts. 
See Bengal Estates Partition Act, S. 25. 17 

Pat.L T. 109=A.I.R. 1936 Pat. 226. 

-S. 81— Rent fixed by Batwara officer 

on basis of illegal enhancement made Prior to 
partition—Party holding landlord's interest as 
well as tenant’s interest not objecting—Subsequent 
plea of illegal enhancement in suit for rent—If 
open. 

A party who, having two capacities in a village, 
both of a landlord and of a tenant, allows the 
partition to proceed on a certain basis and gets 
advantage under it, cannot be allowed later on to 
claim that his right as a raiyat has been inter¬ 
fered with and thereby practically ask the whole 
partition to be reopened. The plaintiffs and the 
defendants and some other persons held a sepa¬ 
rate patti ot eight annas in a village. In thal patti, 
the defendants, in addition to their having some 
other land as well, had a holding, of which the^ 
rent was enhanced by some contract to a figure 
which was undoubtedly illegal under S 29 of the 
Bihar Tenancy Act. Subsequently there was a 
collectorate partition in which the plaintiffs were 
allotted a separate estate for their share in the 
parent estate, which included five plots out of the 
holding of the defendants. Under S. 81 of the 
Estates Partition Act, the Batwara officer fixed 
the rent payable by the defendants to the plaintiffs 
on the basis of the enhanced rent. The defen¬ 
dants allowed the partition to proceed on that 
basis and raised no objection, and got assets in 
respect of their own share on that basis. In a 
suit by the plaintiffs for rent fixed under S. 81, 
the defendants pleaded that the enhancement of 
rent prior to partition was void under S. 29 of the 
Bihar Tenancy Act and hence illegal. 

Held , that the defendants, having got the 
advantage of an enhanced asset for the purposes 
of the partition and having allowed the plaintiffs 
to get their takhta on that basis, could not be 
allowed to turn round and say that the rent fixed 
by the Collector under S. 81 of the Partition Act 
was illegal and irrecoverable. ( Noor , /.) 
Kishore Raman Prasad v. Hanuman Singh. 
178 I.C 567=11 R-P 275=5 B R. 113=1938 P. 
W.N. 147=A.I.R. 1938 Pat. 509 

-Ss 81 and 99— Construction and scope — 

Holding under some landlords under pattidari 
arrangement between co-sharer landlords — Dis¬ 
possession of tenant from one plot and consequent 
suspension of rent — Subsequent batwara by 
Collector—Allotment of dispossessed plot and 
another to one landlord—Right of tenant to claim 
suspension of rent—If "encumbrance.’* 

The plaintiff landlord became the owner of a 
holding consisting of two plots of land as the 
result of a collectorate batwara. Prior to the 
batwara, the tenant-defendant who was a settled 
raiyat had a cash holding consisting of 10 plots in 
the takhta of one set of landlords under a patti¬ 
dari arrangement among all the landlords in the 
nature of an imperfect partition. Out of the 10 
plots the landlords dispossessed the tenant from 
one plot, which led to the result that the tenant 
was held entitled to suspension of rent as regards 
all the other plots including one of the two plots 
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comprising the holding of the plaintiff. The latter 
having sued the defendant for rent of the hold¬ 
ing, the tenant defendant pleaded suspension 
of rent in respect of that plot in bar of 
suit. 

Held, (1) that the tenant’s right to suspension 
of rentwas not affected by the batwara proceed¬ 
ings anerthat the dispossession of the tenant from 
the one plot could not be regarded as an encum- 
bi-ance created by the evicting landlords under 
S 99 of the Estates Partition Act; (2) that the 
provisions of S. 81 of the Act did not entitle the 
tenant-defendant effectively to insist in the bat- 

I proceedings that his holding shall or shall 

I not be divided in a particular way; (3) that the 
Estates Partition Act did not contain any provi¬ 
sions which could be regarded as depriving the 
tenant, by reason of the batwara, of his right to 
suspension of rent for the balance of his holding; 
(4) that the dispossession of the tenant from the 
plot having benefited all the landlords by reason 
of its conversion into bakasht, it was not unfair 
that the bar of suspension of rent should continue 
to apply to all the plots of the tenant’s old hold¬ 
ing, in whichever pattis they might fall as a result 
of the batwara ; and (5) that consequently the 
defendant must be held entitled to suspension of 
rent in regard to the dispossessed plot and should 
be made liable for the rent of that part only of 
the present holding which did not form part of 
the old holding. ( Courtney-Terrell , C. J. and 
Dhavle, J.) Khublal Singh v. Ishri Prasad. 
15 Pat. 443=161 I C. 109=8 R.P. 433=17 Pat. 
L.T. 155=1936 P.W.N. 236=A.I.R. 1937 Pat. 
200 . 

7 S. 81— Order under—If can be challenged 

in rent suit. 

An order passed by a partition officer while 
acting under S. 81, exercising the powers of 
quasi-judicial officer, cannot be challenged by 
way of defence to a suit for rent in absence of 
other parties to the partition. It can only be 
challenged by a suit or proceeding in which all 
the parties to the partition are parties. 29 C.W. 
N. 221, Foil. {Jack, J ) Nabendra Kishore Roy 
v Keramat Ali Munshi. 161 I.C. 214=8 R.C. 
489=A.I.R 1936 Cal 63. 

*7 -S. 81 (3)— Partition of estate — Presump¬ 

tion as to service of notice. 

In case of partition of an estate the presump¬ 
tion is that the proceedings were regularly taken 
and that partition would not have been carried 
out unless the regular notices as required by S. 81 
(3) have been served {Jack, J ) Nabendra 
Kishore Roy v. Keramat Ali Munshi. 161 I.C. 
214=8 R.C 489=A.I R 1936 Cal. 63. 

-S. 99— Applicability — Co-sharers —Bakasht 

lands—Some co-sharers placed in possession 
for convenience of management—Settlement 
of raiyats by latter in course of management — 
Acquisition of occupancy rights—Subsequent 
partition—Lands allotted by partition to co-sharer 
subject to tenancy—Right to eject tenants. 

Where all the co-sharers put one of their 
number in sole possession of a particular portion 
of the estate, there is an implied authority giving 
him the right to represent them for all the ordi¬ 
nary details of management, including the settling 
of raiyats upon estate land for convenience of 
cultivation. Of course it would extend only to* 
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acts done in good faith for the benefit of the 
estate. Such settlements made in good faith 
would not be encumbrances so as to attract the 
operation of S. 99 of the Estates Partition Act. 
Certain bakasht lands were in possession of some 
of the co-sharers under a private arrangement 
made for convenience ; the co-sharers in posses¬ 
sion gave the defendants a raiyati settlement in 
1314 fasli, since when the defendants remained in 

_ a . a a a 
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encumbrance. See Bengal Estates Partition 
Act, Ss. 81 and 99. 17 Pat.L.T 155. 

-S. 99 —Scope of—If affects accrual of occu¬ 


pancy rights under Bihar Tenancy Act—Settlement 
of ratyat by co-sharer in possession on behalf of 
all co-sharers—Effect of—Occupancy rights — 
Accrual 0 }—Ij effective after partition. 

_ _ S. 99 of the Bengal Estates Partition Act can- 

cuitivating possession. The defendants were Bihar Tenancy 

settled raivats of the village and the settlement iwi! * • 1 * ril ^l of ocmpancy rights. 

- - - •• 6 - Where a raiyati settlement 1$ made by a co-sharer 

in possession in the ordinary course of prudent 
management, the incidents of a raiyati tenancy will 
be applicable as against the co-sharers. Incases 
where it can be held that a co-sharer in possession 
has an implied authority to induct tenants on land, 
and does represent the entire body of landlords by 
virtue of that implied authority, a settlement 
made by him is binding on all. A tenancy interest 

•.1 « • . * 


---— - v_» 

was made in the ordinary course of management 
of the estate and was a prudent act. There was 
no protest at any time by the other co-sharers, 
one of whom was the plaintiff. In 1923. there 
were partition proceedings under the Estates 
Partition Act, and on their conclusion in 1927, the 
different proprietors were given delivery of pos¬ 
session over the takhtas or allotments assigned to 
them respectively. The bakasht lands which had 
been settled with the defendants were allotted to 
the plaintiff's takhta on partition subject to the 
tenancy. The plaintiff, who was one of the co- 
sharers, brought a suit for recovery of posses¬ 
sion by ejecting the defendants and for mesne 
profits 

Held, (1) that S. 99 of the Estates Partition 
Act had no application to the case ; (2) that the 
settlement of the defendants on the land having 

j 11 * Tla de in the ordinary course of management, 
and having been a prudent act, the defendants 
had become the tenants of the plaintiff and had 
acquired occupancy rights under him, and could 
not be ejected under S. 99 of the Estates Partition 


is then created under the entire body of landlords 
and nothing in S. 99 of the Estates Partition Act 
can prevent the accrual of occupancy rights in 
appropriate cases which will be effective even 
after partition. (Agaruala and Meredith, 77.) 
Rajendra Nar.mn v. Harc.obimi. 19 Pat 275 = 
21 Pat.L.T. 185=1940 P.W.N. 212. 

S. 113 —Appeal to Board of Rev enue from 


Commissioner's order directing fresh partition by 
Collecter— Orders passed on—If ultra vires— 
S'"* t0 declare null and void—Jurisdiction of Civil 
Court. 

The Board of Revenue is incompetent to enter- 

. ;—~— -- ...v, i-jiaicM duiuoii tain and hear an appeal against an order of the 

Act, otherwise than under the principles govern- ' Commissioner directing the Collector to make a 
ing the Bihar Tenancy Act; (3) that the plaintiff fresh partition, and it acts ultra vires in interfer- 

DCCn thp lon/lr «•-% ^ .*!i! . ^ 1 1 n cr iu 1th t h p ( s~\ m O T(j C T "ll 

the proceedings 
_rd entertains the 
appeal are void and of no effect. The Civil Court 
in such a case has jurisdiction to entertain a suit 
by the aggrieved party and declare the proceed- 


ing the Bihar Tenancy Act; (3) that the plaintiff fresh partition, and it acts ultra 
having been allotted the lands in the partition or i i n g with the Commissioner’s or 
Oaiwara proceedings subject to the tenancy, could being without jurisdiction all 
not getkhas possession in the suit, without in the frorn the point when the Boai 

nr.U lIKt^nrp _^ ___1__: J .1 r rr 


£ ~ 5uu, wunoui in me 

hrst instance getting the partition set aside, if at 

M l : 9 }^i 0arwa lr and Meredith, 77.) Rajendra 

T t m 19 Pat - 275=21 Pat. 

i^.l. 1 85=1940 P.W.N. 212. 

~~~ S. 99 Applicability—Lessee admitted by 

tinun°' S i lar i r E~ f>0ssessi pn for over 12 years con- 
eject US ^ Effect of—Right of other co-sharers to 


ings before the Board of Revenue a nullity. The 
finality of the orders of the Revenue Courts 
has effect so long as the acts of such Courts are 
not ultra vires the statute. When they act in 

r . . , excess of their limited jurisdiction, their acts are 

EstatPcP ln 5*- he P/ ovlslo , ns of S. 99 of the Bengal liable to be scrutinised by the Civil Court and to 
u * a * es Rart,t,on Act » a distinction must be made be set aside. (D. N. Milter and Patterson 77) 
of ^f n *° CCU S a u Cy P ghts which are the creation Fatema Banoo v Kumar Kamai.a RanJan Roy 

10936 C 4 a?.l! 8 R C ' 547=40 C ’ WN 539 = AI - 

-S. 113 —Collector confirming partition — 

Commissioner in appeal remanding case for 


nf - 5 “Y die me creanon 

hnlrt atUt u ,a u^ t * le r, 8hts of a lessee ora tenure- 
holder which are the result of a contract between 

r £ r a ? d the person in possession. It is 
oubtful if after occupancy rights have accrued 

sharer w^, S ,iA C ? nt,nU0 . U , s P oss ession, any other co- 
S d u e entltled to eject the raiyat or 

TerrelTr^t the P r ° visions of S. 99. (Courluey- 

^irIntaw'r Jm) RaJa Ram Rai *• 

— 19 p 1 t L T 7 J^Vi^ 1938 PW N - 371 

RR « at1 87=175 I ' C - 943=11 R.P. 35=4 

o K. 658=A.I.R. 1938 Pat. 297. 

99 —Co-sharers landlords—One in 

raivat of l a P °r? Se !t S!lo "'T Grant of thika— Settled 
Su^enn! ? nd ln . d . ucted T on to land by thikadar— 

c G Tharer' Su 7 La I d a . ,lotted to anoth er 

-Ma?ntai7l?. * by la A ter for e iectment of raiyat 
Mamtanability—Occupancy rights— Accrual 

l4t.L T.2oT’ A S ’ 22 1940 PWN * 221=21 

landlowic^T Encumbrance”—Dispossession by 
alords of tenant from one plot in holding—If 


fresh partition-Appeal to Board of Revenue 
Competency—Orders on such appeal—If null and 
void—Suit in Civil Court to declare void—Main¬ 
tainability. 

An order made by the Commissioner in an ap¬ 
peal from the Collector’s order confirming a parti¬ 
tion, sending the case back to the Collector and 
directing him to make a fresh partition cannot by 
any stretch of language be regarded as an order 
“amending” the partition within the meaning of 
S. 113 ( c ) of the Bengal Estates Partition Act. 
and is therefore not appealable to the Board of 
Revenue. The scheme of the Act is that there 
should be appeals only from final orders made by 
the Commissioner either confirming or amending 
the partition and’not where he directs afresh parti¬ 
tion. Where the Board entertains and hears such 
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an appeal, it acts without jurisdiction and all the 
proceedings and the order passed by the Board 
are null and void, and the order can consequently 
be challenged in a Civil Court. ( D. N. Milter and 
Patterson, JJ.) Fatema Banooz-*. Kumar Kamala 
Ranjan Roy. 161 I.C 744=8 R.C. 547=40 C 
V/.N. 539=A.I.R 1936 Cal. 138 
-S 11-— Construction and scope — Jurisdic¬ 
tion of Civil Court—IVhen excluded. 

S. 119 ot the Bengal Estates Partition Act ex¬ 
cludes the jurisdiction of the Civil Court when 
the question raised before it relates to apportion¬ 
ment of Government Revenue between the sepa¬ 
rate estates formed out of the parent estate or 
to the details of partition, but it does not oust the 
jurisdiction of the Civil Court in matters which 
involve questions of title or questions of the 
extent o' the plaintiff’s interest in the estates. 
( Nasim Ali and Henderson, JJ.) Sasi Kanta 
Acharjee Choudhury v. Rajenhra Kumar 
Chakravarty. 40 C.W.N. 112. 

- 119 —Objection in partition proceedings 

disposed of without deciding real point at issue — 
Declaratory suit. See Limitation Act, Arts. 14 
and 120. A I R- 1939 Cal. 749. 

-S 119 - Scope —Partition by Deputy Collec¬ 
tor_Fin ling of no private partition and no sepa¬ 

rate possession—Suit in Civil Court for declara¬ 
tion of proprietary right over certain specific 
olots—If barred. See Bengal Estates Pariition 
Act, Ss. 23 to 27. 40 C.W.N. 112. 

BENGAL EXCISE ACT (V OF1919hSs.46 

and 62— Accused chirqed under S. -16 having 
previous conviction—Summons case procedure — 
Leoality. 

Where the accused who is charged with an 
offence under S. 46 of the Bengal Ex* ise Act is 
liable to enhanced punishment under S. 62 of that 
Act by reason of a previous conviction, and the 
Magi>trate is cognisant of this fact ai the corn- 
men cenvnt of the trial, the proper procedure for 
him to adopt is that laid down for a warrant ca>e. 
The irregularity of following the summons case 
procedure instead of the procedure for a warrant 
case is not a mere matter of form and would not 
be cured by S. 537, Cr. P. Code. (Biswas, J.\ 
Sufal Golui v. Emperor. 42 C.W.N. 222—174 
I.C 454 = 10 R.C. 674=39 Cr.L.J. 438=A I.R. 

1938 Cal. 205. 

-S. 63— Liquor in Excise and Customs bond. 

The liquor in Excise and Custo ns bond is not 
liable to confiscation under any of the provisions 
of the Bengal Excise Act. ( Bartley and Nursing 
Rau JJ.) Gubbay v. Emperor. 188 I.C. 267 = 
41 Cr L.J 556 = A.I.R. 1940 Cal. 205. 

-S. 63— Order for confiscation —Identity of 

premises—If material. 

Under S 63 what is material is not identity of 
premises but identity of the posses-or. A.I.R. 

1939 Cal 346, Foil ( Bartley and Nursing Rau, 
JJ ) Gubbay Empi:ror. 188 I.C 267=41 Cr. 
L J 556=A I R 1940 Cal 205. 

-S. 63 (2)— Bonded liquor — If lilble to con¬ 
fiscation. 

Under S. 63 (2) of the Bengal Excise Act, one 
quantity of liquor cannot be said to be “had in 
possession along with or in addition to” another, 
unless the possessor of both is the same. As 
liquor in the excise bond and the customs bond is 
in the dual possession of the Revenue authorities 
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and the party and not in the sole possession of the 
latter, it is not liabL to confiscation under S. 63 
(2). (Bartley and Ran, JJ.) Ezekiel F.phraim 

v. Ember >r. I.L.R (1939) 1 Cal. 549=181 I.C. 
955=11 R.C. 875=40 Cr.L J. 608=43 C.W.N. 
522=A I R. 1939 Cal. 346. 

—-S. 63 2)— Liquor lawfully had in posses¬ 

sion—Liability to confiscation. 

Under S. 6^ (2) of the Bengal Excise Act. any 
liquor lawfully “had in possession along with or 
m addition to” any liquor liable to confiscation 
under sub s. (1), is likewise liable to confiscation. 
It is immaterial who is the person in possession; 
all that the sub-section requires is that some 
person should be in possession at some point of 
time subsequent to the commission of an excise 
offence, both of the illicit liquor and also of 
some licit liquor. The fact that the latter 
liquor is on different premises is immaterial. 
The sub section does not say that the person in 
possession need be guilty of any offence. 
(Bartley and Rau, JJ ) Ezekiel Ephraim v Em¬ 
peror ILR (1939) 1 Cal. 549=181 I.C 955 
=11 R.C 875=40 Cr L.J. 608=43 C.W.N 522 
=A.I R. 1939 Cal 346. 

--—S. 64—' onfiscation of things lying outside 

territorial limits—Jurisdiction of Magistrate. 

According to S. 61 the Magistrate who tries a 
case under the Act has power to confiscate any¬ 
thing in Bengal which is liable to confiscation 
under S. 63, whether it is within or without the 
district where the case is tried. A.I.R. 1939 Cal. 
346, Foil. ( Bartley and Nursing Rau, JJ.) Gub- 
bay v. Emperor 188 I.C. 267=41 Cr.L.J. 556= 
A I R. 1940 Cal. 205. 

-S 64 (1) —Confiscation of things lying out - 

side territorial limits—Jurisdiction of Magistrate. 

S 64 (1) of ihe Bengal Excise Act contains no 
territorial limitation. The Magistrate who tries 
the case has power to order confiscation of any¬ 
thing in Bengal which is liable to confiscation 
under S. 63, whether it is within or without the 
district where the case is tried. (Bartley and Rau, 
JJ.) Ezekiel Ephraim v. Emperor ILR. 
(1939) 1 Cal 549=181 I C. 955=11 R C. 875= 
40 Cr L J. 608=43 C.W.N. 522=A.I.R. 1939 
Cal. 346. 

--— S. 64 (1)— Confiscation—Omission to give 

notice to interested parties — Effect. 

The omission to give notice to interested 
parties before an order of confiscation is made 
under S. 64 (1) of the Bengal Excise Act, might 
in ordinary circumstances be fatal to the order. 
But where facts sufficient for a decision of the 
question of liability to confiscation are stated by 
the petitioner himself in his application for 
revision, and the omEsion to give the notice has 
not caused any real prejudice, the Court of revi¬ 
sion will not interfere. (Bartley and Rau, JJ.) 
Ezekiel Ephraim v. Empf.ror. ILR (1939)1 
Cal. 549=181 I.C 955=11 R.C 875=40 Cr.L.J. 
608=43 C.W N 522=A I R 1939 Cal. 346 

- Ss 74 and 81— Investigation by Excise 

Authorities—Procedure applicable 

The provisions contained in Ss. 74 and 81 make 
the provisions of the Criminal Procedure Code 
applicable to investigations by Excise Officers. 
The Bengal Excise Act does not lay down a com¬ 
plete procedure for investigation of offences 
under the Act and the provisions of Ch. 9 of the 
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Act, relating to the procedure in the matter of ' 
detection, investigation and other matters includ¬ 
ing trial of offences, in which Ss 74 and 81 find 
place, make it clear that it is mainly the proce¬ 
dure laid down in the Criminal Procedure Code 
that has to be followed in investigations into 
offences under the Bengal Excise Act. A Magis¬ 
trate is, therefore, empowered under S. 5, Idt in¬ 
dication of Prisoners Act, to order a person to be 
measured and photographed for the purpose of 
any investigation or proceeding under the Code of 
Criminal Procedure. ( Gtiha and Bartley, JJ ) 
Gubbay v Emperor. 63 Cal 780=161 I C. 238= 
8 R C. 499=37 Cr L J 438=40 C W.N. 415= 
1936 Cr.C. 196=A I R. 1936 Cal. 65. 

BENGAL FERRIES ACT (I OF 1885), S. 6 
—Notification under—If confers right to em¬ 
bark or disembark passengers on private pro¬ 
perty. 

When the Crown grants a ferry and purports 
to declare the limits within which it is to jii, the 
termini must be on places over which the public 
may have the right to embark or disembark. The 
Legislature has not expressed in the Act any 
intention to convert all lands within such limits 
into highways. Such conversion would, in effect, 
amount to confiscation of private property with¬ 
out a corresponding av\ard or compensation and 


BENG. FOOD ADULTRN. ACT (1919), S 6. 

P. 425=38 Cr L J. 454=3 B R. 328 = 1936 P.W. 
N. 880=17 Pat L T 845=A.I.R. 1937 Pat 144 

- S. 28—Liability under— Conveyance of 

passengers in contravention of S. 16—1 Lability to 
punishment—I cssor of ferry or lewe. See 
Bengal Ferries Act, Ss. 16 and 28. 15 Pat. 655. 

BENGAL FOOD ADULTERATION ACT 
(VI OF 1919), Ss. 4 and 6 —Mustard oil — S'a toni¬ 
fication value found excessive—Presumption 
under S.4 — Rebuttal— Proof required. 

In the case of mustard oil, if the analyst finds 
that the saponification value is excessive, the pre¬ 
sumption under S. 4 of the Bengal Food Adulte¬ 
ration Act that it is not genuine is raised. But if 
it is proved that none of the common adulterants 
arr present and that different mustard seeds give 
different saponification value owing to the pecu¬ 
liar properties of the seeds, the presumption is 
rebutted. An accused per-on cannot be tied 
down to any particular method in rebutting the 
presumption raided against him under S. 4 of the 
Bengal Food Adulteration Act. in the ca«e of 
mustard oil. he need not rebut the presumption by 
following the oil from the mustard seeds 
throughout the p'Ocess of manufacture right up 
to its arrival in his shop and demonstrate that r o 
deleterious substance had been introduced. The 
presumption is rebutted if the accused calls 
evidence which satisfies the Court that the article 


would be tantamount to a declaration in favour 
of the public of an incorporeal hereditament over 
private property over which no such right accru¬ 
ed under the ordinary laws of the land. Such 
words as are contained either in the definition of 
ferry (S. 5) or the defining of the limits (S 6) do 
not express any intention of taking away rights 
of private individuals or vesting any rights in the 
public. And unless such intention is f very clearly 
expressed no inference of such intention would be 
permissible. The land, if it is to be converted into 
a highway, has to be converted, under the law as 
it stands either by obtaining a dedication absolute 
or restricted or by acquisition voluntary or com¬ 
pulsory. By merely calling a piece of land a ferry 
or a landing stage the Legislature cannot be taken 
to have affected p r ivate rights of individuals. The 
notification under S. 6, therefore, the whole scope 
of which is to define the limits of the ferry, taken 
along with the definition of ferry as including a 
landing stage, does not confer any right on the 
owner of a ferry to embark or disembark the 
passengers and cargo of the ferry so long as the 
lands to be used as landing stages have not been 
made into highways by such means as the law 
allows. (Derbyshire, C. J. and D N. Milter. J.) 
Chairman, Midnapore District Board v. Mon- 
mothanath Mondal. 171 I c 815=10 RC 312 
=A.I.R. 1937 Cal 289. 

-—Ss 16 and 28 —Liability under—Carrying 

of passengers on ferry in contravention of Act — 
Person liable to Punishment—Lessor or lessee. 

Under S. 28 read with S. 16 of the Bengal 
Ferries Act, the person responsible and liable to 
conviction is not the person who has leased out 
the ferry right, but the person who conveys 
passengers for hire, i.e , the former, lessee, thika 
dar or ghatwala, by whichever name he may be 
called, who actually convey passengers for hire 
and collect tolls from passengers so conveyed. 
(James and Verma, JJ.) Khaja Abdul Ghani v. 
King-Emperor. 15 Pat. 655=167 I.C. 757=9 R. 


in question is derived exclusively from mustard 
seeds. Merc proof that none of the common 
adulterants is present will not rebut the presump¬ 
tion (H enderson and Khundkar , JJ ) Super¬ 
intendent and Remembrancer of Legal Affairs, 
Bengal v. Kshitish Chandra Banerjee. I L. 

R. (1939) 2 Cal 465=184 I C 423=12 R C. 229 
=43 C.W N. 1030=A I R. 1939 Cal. 667. 

-Ss 4 and 6 -Scope of—Poioers of Local 

Government—Ftesumption arising under S. 4 — 

| Applicability 

Per Henderson, J. Under S. 4 of the Bengal 
i Food Adulteration Act the local Government has 
power to declare the normal constituents of the 
articles of food specified in S. 6. The two 
sections are really dealing with different matters. 
The former is concerned merely with the consti¬ 
tuents of different articles of food and the latter 
with the conditions under which they may be 
sold. It follows, therefore, that the presumption 
arising under S. 4 and the rules made thereunder 
would apply in respect of those articles of which 
the notmal constituents have actually been 
■ declared. But in the case of ghee the notification 
I is more severe than the conditions laid down in 

S. 6 and the presumption therefore would be of 
! v«-ry little help to the prosecution. ( Henderson 

and Khundkar, JJ) Nowranga I al v. Chair¬ 
man. Midnapore Municipalit y. I.L.R.(1940» 2 
Cal. 82=44 C W.N 615=A.I.R. 1940 Cal 324. 

-Ss 6(1) and 21— Offence under—Ghee sold 

not fulfilling conditions but unadulterated — Pre¬ 
sumption arising under S 4 -Whether applies. 

If a person sells an article of food specified in 
S. 6 of the Bengal Food Adulteration Act which 
does not fulfil the conditions laid down in that 
i section or such conditions as arc prescribed by 
the Local Government, he is guilty of an offence 
under S. 6 (1) read with S. 21 of the Act. In the 
case of ghee the Local Government has by a noti¬ 
fication under S. 6 fixed a standard of quality, and 
in so doing has prescribed conditions within the 
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meaning of b. 6. If the ghee sold does not com- 
ply with the requirements of the notification, an 
offence is committed whether or not the ghee is 
adulterated. S. 6 enacts an absolute prohibition 
and renders any presumption arising under S 4 
and the rules made thereunder that the ghee is 
not genuine or is injurious to health entirely 
superfluous. This anomaly does not arise from 
any recessary conflict or overlapping as between 
Ss.4 and 6. but arises from the manner in which 
the rules framed under these two sections are 
expressed. In the presence of the essential and 
irrebuttable condition prescribed in respect of 
ghee by the notification under S. 6, it was un¬ 
necessary for the Local Government to make the 
declara'ion under S. 4. (Henderson and Khund- 
kar, J J ) Nowranga Lal v Chairman, Midna- 
pore Municipality. I.L.R. (1940) 2 Cal 82= 
44 C.W.N 615=A.I.R. 1940 Cal. 324. 

— S, 6 (1) (e)— Offence under—Magistrate 
acquitting accused and directing return of tins of 
oil to him—Order of acquittal not appealed from 
—Power of Sessions Judge on apheal to direct 
forfeiture of tins if report of public analyst is 
against accused. 

Where in a case under S. 6 (1) (e) of the Ben¬ 
gal Food Adulteration Act the Magistrate acquit¬ 
ted the accused and directed the return of the 
tins of mustard oil to him. and the order of 
acquittal was not appealed from, the Sessions 
Judge cannot, on appeal, proceed on the basis that 
the order of acquittal is wrong and direct the 
forfeiture of the tins in case the report of the 
public analyst is against the accused. (Guha and 
Lethbridge, JJ ) Kish an I.al v. Sashi Bhusan. 
42 C.W.N. 220. 

- S 6 (4)— Ghee in transit — Presumption of 

storing for sale—If can be drawn. 

The fact that the ghee was in a cart for the 
purpose of being carried and was not deposited in 
any place for the purpose of sale, in other words, 
that it was in transit, need not militate against 
the presumption of storing for sale. ( Biswas , 
J.) Ram Charita Ram Bhakat v. District 
Board or Rajshahi. I.L.R (1938) 1 Cal. 420= 
172 I C 869=10 R C 469=39 Cr.L.J 252=41 
C.W.N. 1213=A.I.R. 1937 Cal. 7‘0. 

S. 6(4)— Habit of storing ghee for sale — 


Proof. 

Where the evidence showed that the accused 
had a very big shop dealing in ghee and was get- , liV 
ting consignments of ghee from other places but 1937 Cal 60 

there was not a word in the e Lienee as to what _ q 1 1 ' ki 1 l. x 

the consignments were tended for, nor as to j severaftins of l consi%Zent-Ord^^ 
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was, then in the possession of'the accused’s carter 
the presumption raised by S 6 (4) of the Act can 
have no application. ( Edgley , /) Sachi Nan- 
dan Piri v. The Chairman, Midnapore District 
Board. I.L.R. (1940) 1 Cal. 333=188 I.C 398= 
41 Cr.L.J. 582=44 C.W.N. 173=A I.R. 1940 Cal. 

1 . 

-S. 6 (4)— Presumption. 

The word ‘possession’ in S. 6 (4) of the Bengal 
Food Adulteration Act must be given a strict in¬ 
terpretation, and cannot be extended to include 
constructive possession.” It means only actual 
possession. Accordingly the presumption under 
that sub-section cannot be invoked against the 
master where the articles mentioned therein are 
seized from the possession of his servant while 
they are in transit to him (Biswas, J.) Ram 
( haritaram Bhakat v District Board of Raj- 
SHAHL I.L.R. (1938) 1 Cal. 420=172 I.C. 869= 

a°t R 6 C = Cr L -J. 252=41 C.W.N. 1213= 
A I.R. 1937 Cal. 710. 

-—Ss. 9 and 10— Sanitary Inspector not 

specially authorized tw der S. 10—Powers of. 

A Sanitary Inspector of a Municipality 1 took 
some samples from a ghee shop and sent them to 
public analyst. It was proved that Sanitary In¬ 
spector was not specially authorized under S. 10, 1 
Bengal Food Adulteration Act, to act under Ss. 10 
and 1 ? of the same Act. 

Held, that Sanitary Inspector cou'd take the 
samples and send them to public analyst tor exa¬ 
mination by the provision of the Act, as a private 
individual under S. 9. ( Henderson and Mi/ter, 

JJ.) Manindra Nath Banerjee v. Iyotish 
Chandra Datta I.L.R. (1937) 1 Cal. 765=169 
I.C 251 = 9 R.C. 910=38 Cr.L.J. 745=A.I.R 
1937 Cal. 60. 

* S. 11 —Compliance with—Notification of 
intention—Form of. 

The person buying the articles is bound by the 

statute lo notify to the seller his intention to have 
the article analysed. But no particular form of 
words is required, nor even any words at all. 
What is necessary is that the seller must know 
that the samples are to be taken for the purpose 
of analysis so that he may see that the samples 
are to be fairly taken. (/ 1enderson and Mitter, 
JJ.) Manindra Nath Banerjee v. Jyotish 
Chandra Datta. I.L.R. (1937) 1 Cal. 765=169 
I.C. 251=9 R,C. 910=38 Cr.L.J. 745=A.I.R. 


one of 


what used to he done at the accused’s shop, it 1 cn tire consionntent—.'I'fanl'iiv 
cannot be said that the only inference that can be i Whprp ^ 

drawn from the evidence is that the accused is in j nf VJ ' h / 'a*** r ons, S n ? ent were 

the hahit of storing Mme for sal* r Rid ' T ^ • thc sa . rnc bra , nd and kerned part of one con- 


the habit of storing ghee for sale. (Biswas, J.) 
Ram Charita Ram Bhakat v. District Board of 
Rajshahi I.L.R. (1938) 1 Cal. 420=172 I C. 
869=10 RC 459=39 Cr L. J. 252=41 C.W N 
1213=A I R. 1937 Cal. 710. 

“ S. 6(4)— ‘Possession’—If includes construc¬ 

tive possession. 

‘Possession' in S. 6 (4) of the Bengal Food 
Adulteration Act means actual physical posses¬ 
sion and does not include constructive possession. 
Where, therefore, at the time when a consign¬ 
ment of adulterated mustard oil was seized by thc 
Sanitary Inspector it was merely in transit from 
the railway station to thc shop of the accused and 


^ -- UIIU M W 4 Uiv, I l u 1 vy IIV. V 

signment, a forfeiture order under S. 13 (2) of 
the Act with regard to the whole of the consign- 
mmt is quite proper, although a sample was 
taken from one tin only. ( Edgley , J.) Sachi 
Nandan Piri v The Chairman, Midnaporf. Dis¬ 
trict Board. I.L.R. (1940) 1 Cal. 333=188 I.C. 
398=41 Cr.L J. 582=44 C.W.N. 173=A.I R. 
1940 Cal 213. 

-S. 13 (2)—Some out of several tins seised 

from accused found to contain adulterated ghee — 
Order of forfeiture in respect of all tins—Appel¬ 
late Court setting aside that order and directing 
samples from rest of tins to be sent to Public 
Analyst — Legality. 
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S.14. . . . . 

Fifteen tins of ghee were seized from tlie 

accused and the ghee in two of them was found 
to be adulterated. The Magistrate convicted the 
accused under S. 216 (1) of the Bengal hood 
Adulteration Act and passed an order under S. 13 
(2) of that Act, directing that all the 15 tins of 

5 hee should be forfeited. On appeal, the Sessions 
udge upheld that conviction but set aside the 
order of forfeiture in respect of 13 tins. He then 
ordered that samples should be taken from them 
and sent to the Public Analyst after which those 
found to be adulterated ghee would be destroyed. 

Held , that when the Sessions Judge set aside 
the order passed with regard to 13 tins of ghee, 
he should nave made a direction to return the 
tins to the accused, ( Henderson , /.) Benarsi 
Lal v. Chairman, Asansol Municipality. 42 C. 
W.N 731. 

-S. 14 (2)— Article of food sent for analysis 

before case—Costs of analysis—Power of Court 
to order their payment. 

S. 14 (2) of the Bengal Food Adulteration Act 
applies only to cases in which an article of food 
is sent for analysis under an order of the Court 
before which a case under the Act is pending. It 
does not apply to a case in which such article was 
sent to the Chemical Examiner by the Health 
Officer of the Municipality before the institution 
of the case and without the intervention of any 
Court In such a case, therefore, the Court can¬ 
not order for payment of the costs of analysis 
under S. 14 (2) of the Act. ( Patterson . J.) Atul 
Chandra^Modak y. Emperor 42 C.W N. 760. 

S. 20— Rule-making power of Local Go¬ 
vernment-Scope of. 

Henderson, J .—Under S. 20 of the Bengal Food 
Adulteration Act, the Local Government may 
make rules determining what deficiencies in or 
additions to any article of food, the normal con- 
stituents of which have been declared under S. 4, 
shall raise the presumption that such article is not 
genuine or is injurious to health. The essential 

thing, therefore, is that the rules should refer to 
<ienciencies in or additions to any article of food, 
that is to say, they must lay down the absence of 
something or the presence of something. They 
cannot lay down a new rule of evidence to the 

e J\ . if certain chemical results are not 

obtained there is to be a presumpti -»n that the 
article is not genuine. The presumption in the 
Act is a rule of evidence made by S. 4 itself. It 
fnrtv. °P en , t° the Local Government to make a 
Ion, 17 Ul ;,° f evidence under S. 20. ( Mender- 

C»A 1 u^J Ch xM dkari JJ) Nowranga Lal v. 
mini » n Midnapore Municipality. I.L.R 

Cal 324 44 ° W N - 615=A 1 R * 1940 

F89Q J I G ^ 1 R G ? NERALCLAUSES ACT d OF 
q l' t\u \? 0pe and a PPUcability. 

nnt rnntimni ? engal General Clauses Act does 
not contemplate a ease where the procedure only 

tart ia ??rrtnfJ^ V | n ® r *8hts of the parties in- 

emplates a case where the repealing 

STSrW a s ?! > ? antive r «ght as well as 

surh P ra^“f e fi by - W u ,ch h w »s enforced, and in 
J“ c n h “ 508 ,f tl,e rights are saved in respect of 

the S tatnL nS t. complet , e . d Prior to the repealing of 

as laid tbe - rem f d,es ,n res Pect of such rights, 

saved d and »L . the repealed statute are also 

proceediTllrc tbe «i ltlgant Can lnstitut e or continue 
proceedings in the same way for the enforcement 


BENG. LANDLORD AND TENANT PRO¬ 
CEDURE ACT (1869). 

of his rights as if the repealing Act had not come 
into force. {Mukherjea and Akruni, JJ.) Dhir- 
endra Natii Roy v. Ijjetali Miah. 44 C.W.N. 

729=A.I.R 1940 Cal. 423. 

—-S 8 (e) — “ Instituted , continued or enforc¬ 

ed ”— Interpretation. 

The words “instituted, continued or enforced" 
in S 8(^) of the Bengal General Clauses Act are 
to be taken with each of the words "investigation 
legal proceeding or remedy” so far as they seem 
to be appropriate. ( Mukherjea and Akram, J J.) 
Dhirf.ndra Nath Roy v. Ijjetali Miah. 44 
C.W.N. 729=A.I R. 1940 Cal. 423. 

-S 25—Applicability—Extension of Act to 

area by Notification—Act repeah d by later Act 
Later Act not extended to area—Effect. See 
Calcutta Hackney Carriage Act (11 of 1891), 
S. 45 . 40 C.W.N ’ 353. 

-S 25—Applicability. See Calcutta Hack¬ 
ney Carriage Act (1 of 1919), S. 60. 40 C.W.N. 
1353=A.I.R. 1936 Cal 707. 

BENGAL IRRIGATION ACT (III OF 
1876), Ss 47, 59 and 63— Right to sue for rent 
for use of channel—Registered owner—Suit by— 
Plea of ownership in some one else — Maintainabi¬ 
lity. 

Under the Bengal Irrigation Act, no one 
other than a registered owner who has been 
awarded by the canal department the right to 
realise rent can sue for rent for use of the 
channels; and when such an owner brings a suit, 
the defendant cannot plead that the rent was due 
to some one else also. ( Khaja Mohammad .Moor, 
J.) Deonandan Pandey v. Ram Pirita Rai. 
j 181 I C. 844=5 B R 683 = 11 R.P. 644=19 Pat. 
L.T. 897=A.I.R. 1939 Pat. 188. 

BENGAL LANDLORD AND TENANT 
PROCEDURE ACT (VIII OF 1869)— 
Agricultural lease—Forfeiture clause — Validity — 
Termination of lease on forfeiture—Form of 
notice. 

Act VIII of 1869 leaves landlords and agricul¬ 
tural tenants free to regulate their rights by con¬ 
tract. There is nothing in that Act which would 
render invalid a forfeiture clause in an agricul¬ 
tural lease. It cannot he contended that a for¬ 
feiture could be availed of by the landlord, in 
spite of a contract to the contrary contained in a 
written lease, only at the end of the agricultural 
year. This being the position, no particular form 
of notice is required under the law to terminate a 
tenancy forfeited according to a covenant con¬ 
tained in the lease. If the landlord intimates to 
the tenant before suit his election to determine 
the lease, there is valid termination.of the lease 
(Mitter and Biswas, JJ.) Pravat Chandra Syam 
v. Bengal Central Bank, Ltd. I.L.R. < 1938) 
2 Cal. 434=42 C.W.N. 761=68 C.L.J. 519=A.I. 
R. 1938 Cal. 589. 

- Occupancy rights—Grant by landlord to 

tenant — Competency—Bengal Tenancy Act. 

Occupancy rights are creatures of statutes, or 
of custom adopted by statute, only in the sense 
that the acquisition of such lights by ryots does 
not depend upon the bounty or gift of the land¬ 
lord, but they can be acquired against his will. 
But this does not imply that the landlord cannot 
by grant confer on his tenant rights exactly simi¬ 
lar to rights of occupancy. Where in a locality 
governed by the Bengal Landlord and Tenant 
Procedure Act, a landlord inducts a tenant on this 
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CEDURE ACT (1869), S. 38. 

land and grants him a potta, giving him tota rights 
therein and rights of occupancy, the tenant gets a 
permanent right to occupy the land, and the land¬ 
lord cannot eject him by giving him a notice to 
quit. 

Obiter. —It is competent to a landlord by a grant 
to confer on a person inducted by him on the land, 
rights exactly similar to rights of occupancy even 
in a village in Bengal where the Bengal Tenancy 
Act is in force. ( Guha and Bartley, JJ.) Jogf.n- 
dra Narayan Dhar v. Askarulla. I.L.R. 
(1937) 1 Cal 455=169 IC 700=10 R.C. 26= 
40 C W.N. 1301=A IR 1937 Cal 27. 

-Ss. 38 and 39 —Decision of Collector-- 

Sccond appeal. 

No second appeal lies from a decision by the 
Collector under S. 38 of the Landlord and Tenant 
Procedure Act. (Henderson and Sen, JJ.) Naj- 
mul Islam v. Sashi Bhutan 44 C W N 753 
BENGAL LAND REDEMPTION AND 
FORECLOSURE REGULATION (XVII OF 
1806), Ss. 7 and 8— Applicability — Some portion 
of property with mortgagor and another with 
mortgagee — Foreclosure — Remedy. 

Where a portion of the property is in posses¬ 
sion of the mortgagors, whereas another portion 
of the property is in possession of the mortgagee, 
it is impossible to apply the terms of the Regula¬ 
tion or to take action for foreclosure under it; 
the only remedy provided i« the general remedy 
given by O 34, R. 2, C P. Code. ( Tek Chand 
and Dalip Singh, JJ.) Ahmad Sayyeep Khan v. 
Narain Singh. 167 I.C 681=9 R.L. 517=A.I. 
R. 1936 Lah. 982. 

-Ss. 7 and 8— Proceedings under, carried 

out — Foreclosure, if automatic 

Once proceedings have been taken under the 
Bengal Regulation and they have been duly carri¬ 
ed out, foreclosure takes place automatically and 
title passes by virtue of the clause in the mort¬ 
gage deed to the mortgagee. Any suit brought 
thereafter is dot a suit for foreclosure under the 
Civil Procedure Code, but is a suit for possession 
as owner. (Tek Chand and Dalip Singh, JJ.) 
Ahmad Sayyf.f.d Khan v. Narain Singh. 167 
I.C- 681=9 R.L 5l7=A.I R. 1936 Lah 982. 

-S. 8 —Regularity of proceedings—Burden 

of proof . 

The Courts have been very stringent in the 
matter of the application of Regulation XVII of 
1806, and a mortgagee who relies upon it is hound 
to show that the proceedings were quite in 
accordance with S. 8 of that Regulation. (Din 
Mohammad. J.) Ahsan Elahi v. Alla-ud-Din. 
179 I.C. 75z=ll R L. 622=40 P.L.R. 798=A.I 
R. 1938 Lah 809 

BENGAL LAND REGISTRATION ACT 
(VII OF 1876) —Scope and object of —Debutter 
estate —Shebaits opening separate accounts in 
their names in respect of shares held as shebaits— 
If ultra vires. 

The whole object of the system of land regis¬ 
tration under the Land Registration Act as well 
as the i egulations preceding it, has been to keep 
a proper record of possessory titles in landed pro¬ 
perties so as to have a knowledge of the persons 
who are in actual possession and are responsible 
for the discharge of their duties. The object has 
never been to make an inquisition into titles 
either in revenue paying or revenue free pro- 


BENG. LAND REGN. ACT (1876). S. 74. 

perties, but to identify the individuals on whom 
the legislature has imposed duties and obligation 
in virtue of their being in possession of land as 
proprietors. In the case of debutter property, 
where the deity is the property of the estate, it is 
competent to the shebaits of the deity to open 
separate accounts in their own names in respect 
of shares in the Touzi or estate to which they are 
entitled as shebaits. Such opening of separate 
accounts is not ultra vires, although the entire 
e . st » te is the property of deity. (Mukherji and 
S.K. Ghose,JJ .) Monindra Di b Roy v. Hanses- 
WAR! 'I hakurani. 63 Cal. 629=40 C.W N 271. 

‘S 55 —Reference to Civil Court—Irregular 
exercise of jurisdiction by Deputy Collector — 
Jurisdiction of Civil Court—If afficted. 

S. 55 of Bengal Land Registration Act ex¬ 
pressly gives the Land Registration Deputy 
Collector jurisdiction to make a reference to the 
Civil Court, and however illegal or irregular 
the exercise of that jurisdiction may have been, 
that does not affect the jurisdiction of the Civil 
! Court to entertain the matter referred to it. 

: (Wort, J ) ■ Shree Shree Narayan Thakur t». 
Kamalrani Debi 159 I C. 821 = 8 R.P. 310=17 
Pat.L.T, 414=A.I.R. 1936 Pat. 167. 

--Ss. 57 and 84— Decision in mutation pro- 

ceeding—If conclusive as to possession. 

| The plaintiff brought a suit against the defen¬ 
dant for possession of certain lands on the ground 
that they were purchased by him out of his own 
i funds. The plaintiff and the defendant were 
members of a Mahomedan family. The lands 
were mutated in the plaintiff’s name alone. The 
| defendant contended that he got them on parti- 
i tion but it was found that he never tried to get 
! them mutated in his own name. The lands were 
| sold in 19 5 1 by the defendant to another who 
! applied in 1932 for mutation of his own name in 
the record of rights. But his application was 
I rejected by the Suh-Divi ional Officer in 1932. He 
however got his name entered in 1933 in the settle¬ 
ment records. 

Held, that the decision of the Sub-Divisional 
Officer in the mutation proceedings of 1932 was 
conclusive as to the plaintiff's possession of the 
lands in suit under S. 57. ( McNair, J.) Bero- 

jullah Sarkar v. Ayatullah Akand. 176 I C. 
706=11 R.C. 159=66 C.L.J 455=A.I.R. 1938 
Cal 117. 

-S. 74 —Suit under — Apportionment of 

revenue—Duty of Civil Court—Basis oj appor- 
’ tiomnent. 

! It is incumbent upon the Civil Court deciding a 
suit contemplated by S. 74 of the Land Registra¬ 
tion Act to determine the plaintiff's share of 
revenue on the materials placed before it, when 
no agreemeni among the proprietors on the point 
is admitted or found. In determining the revenue 
payable by him, the Civil Court is not bound to 
have a survey of the assets. It should determine 
the revenue payable by a sharer by following a 
method which appears to it to be reasonable and 
proper under the circumstances. If there is na 
evidence that the quality of lands varies from 
place to place within the Tauzi, the allotment of 
revenue on the basis of area is not improper or 
illegal (M C. Ghose and Mukherjea. J J.) Bengal 
Young Men’s Co operative Society Co., L id v, 
Nritya Gopal Guha. I.L.R. (1937) 1 Cal. 665= 
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171 I.C. 237=10 R.C 255=66 CLJ. 180=41 C. 
W.N. 281=A.I R. 1937 Cal. 159. 

-S. 7 4 —Suit under—Claim for refund of 

excess payments of revenue—Whether can he 
included. 

It is true that a suit instituted in pursuance of 
an order made under S 74, Land Registration 
Act, does not ordinarily contemplate a refund of 
money on account of excess payments of revenue 
made by the plaintiff. But there is nothing wrong 
in instituting a suit of a more comprehensive 
character, in which relief of an incidental nature 
which flows from the main relief, is claimed by 
parties, on payment of proper c >urt-fees. (M. , 
C. Ghose and Mukherjea, JJ ) Bengal Young 
Men’s Co-operative Socifty Co., Ltd v. Nritya 
GopalGuha. I L R. (1937» 1 Cal 665=171 I. 
C 237=10 RC 255=66 C.L.J. 180=41 C W.N. 
281=A.I R. 1937 Cal. 159. j 

-S. 78— Co-sharer in possession of larger 

share in some mauzas of estate and less share in 
others—Suit for rent by—If barred. 

A co-sharer who by an amicable arrangement 
among the co sharers has been put in possession 
of a larger share than his registered share in 
some mauzas of an estate and a less share or no 
share in others, is not debarred from obtaining a 
decree for the rent due to him, so long as the 
total interest which he holds in all the mauzas 
represents his registered interest in the entire 
estate. {Howland, J ) L al Bf.hari Singh v. 
Mahabir Mahton 163 I C 522=9 R P. 33= 
1936 P.W.N 314=A.I R. 1936 Pat 414. 

-S. l$--Scope and effect of—Entry in Col¬ 
lector’s Register—Evidentiary value as regards 
possession of property. , 

The registers maintained by the Collector 
under the Land Registration Act purport to be a 
record of possession of the persons whose names 
are there entered. S. 78 of the Act bars a suit 
u r ren * by a person whose name is not entered in 
the register. When this statutory provision re¬ 
cognizes the person whose name is entered in the 
register as the person exclusively entitled to 
recover rent the entries in the register must be 
held to afford evidence that that person whose 
name appears in the register is the person in pos¬ 
session of the property. ( James and Agarwala, 

Ekkam Hussain v. Ali Hussain. 17 Pat. 
L.T. 423. 

-S. 78— Scope and effect of—If bars right to 

rent—Suit within time—Subsequent registration 
after limitation—If bars claim. 

S. 78 of the Bengal Land Registration Act 
merely puts an impediment in the way of the pro 
pnetor realising the rent until he has complied 
with the law by obtaining registration of his name 
as a proprietor. It does not take away his right 
to recover the rent. The right to the rent of an 
estate being the proprietor, though not regis¬ 
tered, the section does not take it away. When a 
suit has been instituted within the period of 
limitation, the faci that the registration is effected 
only subsequently and beyond the period of limi¬ 
tation will not make the claim in the suit time 
P, ai 7 ed - The section does not bar the right to sue 
jt the rent i S due; its only effect is that the lia¬ 
bility for rent cannot be enforced in the absence 
registration. ( Fazl Ali and Chatterii JJ ) 
Doman Sahu v. Gangu Nayek. 185 I.C. 638= 

Q. D — 2a 


BENG. LAND REV. ASSESS. REGL. (1819). 

1940 P.W.N 566 = 12 R P. 404=21 Pat L T. 165 
=6 B.R. 229=A I R 1940 Pat. 300. 

-S 78— Unregistered motIgagee — If can sue 

for rent. 

S. 78 precludes unregistered mortgagees from 
suing for rent. ( IVort and Rowland. J J .) Dildar 
Hussain v. Sai>ijiq. 172 I C 935=10 R.P 366 = 
1938 P.W N. 15=4 B R. 206=18 Pat.L.T. 925 = 
A I.R 1938 Pat 35. 

-Ss. 78 and 81 — Applicability — Contract 

betzoeen plaintiffs and defendants' assignors — 
Detendants notifying plaintiffs of assignment and 
offering to be bound by contract and tendering 
reitt—Right to recover rent —A 'on-registration 
of plaintiffs' name—If a bur. 

\\ hen there is a contract between the plaintiffs 
and the assignors of the defendants, and the 
defendants after taking assignment of the con¬ 
tract give notice to the plaintiffs staling that 
they were henceforth bound by the contract, 
actually making a tender of rent, it cannot be said 
that the relationship is not created by a written 
contract to which each have become a party. 
S. 81 of the Bengal Land Registration Act applies 
to such a case, and S 78 of ttie Act is no bar to 
the plaintiff suing to recover rent on tlie^ ground 
of non registration of the plaintiffs’ name- 
(James and Rowland, JJ ) Deonandan Prasad 
v Girdhar 182 I C. 863=5 B.R 839 = 12 R P. 
82=20 Pat.L.T 697=1939 P W.N. 120=A.I.R. 
1939 Pat. 272. 

-S. 79— Burden of proof — Bihar Tenancy 

Act, Ss. 60 and 72. 

A defendant in a suit for rent, who claims 
indemnity under S. 79 of the Bengal Land Pegis- 
tration Act and under Ss. 60 and 72 of the Bihar 
Tenancy Act, must prove that he had in fact paid 
rent to the proprietor subsequent to the expiry of 
the term of thica or lease ( Agarwala, J.) 
Bachu Narain Singh v. Mahomed Umroo. 
21 Pat.L.T. 336. 

— S. 81— ‘Contract" — If must be between 
parties themselves—Contract by Predecessor-in 
title of plaintiff —Right to realise rent on ba^is of. 

The contract referred to in S. 81 of the Bengal 
j Land Registration Act need not be a contract 
between the parties themselves. It includes a 
contract entered into between the predecessois of 
the parties. There is no reason why the contract 
of the predecessors of the parties by which their 
successor are bound should not have exactly the 
same effect as the contract between the parties. 

! Therefore, a plaintiff, whose name is not recorded 
in the Land Registration Register can realise 
rent from a tenant by virtue of a contract bet¬ 
ween his predecessor-in-title and th« predeces- 
sor-in-title of the tenant. (Jack, J.) Satyendra 
Nath Mondol v. Nandalal Choudhury. 40 C. 
W.N 588. 

BENGAL LAND REVENUE ASSESS¬ 
MENT (RESUMED LANDS) REGULA¬ 
TION (II OF 1819)—Debuttar land resumed by 
Government—Land, if continues to be debuttar 
after resumption. 

Where land which was debuttar was resumed by 
Government under Regulation II of 1819, it does 
not necessarily follow that the tenancy is the 
same after the resumption and that the land ron- 
i tinues to remain debuttar. (Jack, J ) Gopi 
i Mohan Jeo Thakurz/. Bepin Bf.hari Bhakat. 
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BENG. LAND REV. ASSESS. REGL. (1819), 
S3 

173 I C. 358=10 R.C. 507=65 C.L.J. 325=A.I. 

R. 1937 Cal 371. 

-S. 3—Scope—Resumption proceedings— 

Intention and object of—Invalid Lakhiraj—Posi¬ 
tion of holders on resumption. See Bengal Re¬ 
venue Free Lands (Non-Badshahi Grants) 
Regulation, Ss 4, 5 and 6. 63 C L J 593 
BENGAL LAND REVENUE ASSESS¬ 
MENT (RESUMED) REGULATION (III 
OF 1828), S. 13 —Government granting lands in 
Sunderbans area—Government if a ‘ landlord — 
Demand described as ‘ revenue ’, if only ‘rent ’— 
Grantee, if can claim abatement of rent in case of 
dituvion — B. T. Act , S'. 5 2. 

By the force of S. 13 of the Regulation III of 
1828 alone, the state does not become a ‘landlord' 
as defined in the Bengal Tenancy Act, when it 
grants to a person a tract of the Sunderbans 
forest. A grant by Government of lands in the 
Sunderbans area in favour of a person under 

S. 13 of the Regulation, does not create as bet 
ween the Government and the grantee, the jural 
relationship of ‘landlord' and ‘tenant’ and the 
Government demand described as ‘revenue’ in 
the grant cannot be construed to mean rent . 
Hence in respect of such a land a grantee cannot 
claim abatement of rent under S. 52 of the Bengal 
Tenancy Act on account of some portion of bis 
lands being diluviated. (Milter and Biszuas. JJ.) 
Ambut Bashini Chowdhurani V. Secretary of 
State I.L R (1938) 2 Cal 1 = 182 I.C 121 = 12 

R. C. 5=42 C W.N. 239=A I R 1938 Cal 229. 

__S. 13— Grant of waste land in Sunderbans to 

lotdar under IVasle Land Rules—Effect of—Part 
of grant diluviated—Claim for abatement under 

S. 52, B. T. Act—If sustainable. 

The right of property in the Sunderbans claim¬ 
ed and declared to be vested in the State by S. 13, 
Bengal Land Revenue Assessment Regulation 
(III of 1H28), is not of the same category as the 
right of property vested in a private person which 
may in a sense be regarded as a derivative right. 
The right of property so asserted in the State in 
the said section is the right of property in 
Sovereign by reason of conquest. Such proprie- j 
tary right in the Government was not of the same 
class as its property right in what are technically | 
known as khas mehals, where its position is that \ 
of a private proprietor. By the force of S. 13 of 
the Regulation III of 1828 alone, the State does 
not therefore become a ‘landlord’ as defined in the 
Bengal Tenancy Act, when it grants to a person a 
tract of the Sunderban forest. If the terms of 
the actual grant or assignment make it a landlord, 
that is, another matter, for the State can also 
grant leases of its property in such a capacity. A 
lotdar of the Sunderbans was granted a large 
block of waste land under the Waste Lands Rules 
of 1853. The potta conferred in terms a “pro¬ 
prietary right in the grant” on the grantee, his 
heirs, executors and assigns. It gave the grantee 
a right to engage with Government on conditions 
applicable to owners of temporarily settled 
estates. The grant was fora term of 99 years, 
giving the grantee the right to have the lands 
measured once and onl^ once between the 20th 
and 30th year of the grant. The adjustment of 
the Government demand, which was termed 
'revenue' on the results of the said measurements 
was to be the only adjustment during the currency 
. of the term of 99 years. The grant was included 


BENG. LAND REV. SALES ACT (1859), 

S. 2. 

in the Register A maintained under the Land 
Registration Act as Touzi. The lotdar claimed 
abatement of the amount payable by him to the 
Government under his engagement, on account of 
some portion of his grant being diluviated under 
the provisions of S. 52, B T. Act. 

Held, that the grant was an ‘estate’ as defined 
in S. 3 (4), B. T. Act, and the plaintiff was its 
proprietor as defined in S. 3 (11), B. T. Act. The 
relationship between the Government and the 
grantee not being that of a landlord and tenant, 
the claim for abatement was not sustainable in 
Civil Court as what was payable by him was 
revenue and not rent. 

Held also ( obiter ) that the Crown Grants Act 
applied to grants by Government of Sundarban 
lands. The Crown had unfettered discretion to 
impose any condition, limitation or restriction in 
its grants and the rights, privileges and obliga¬ 
tions of the grantee were regulated according to 
the terms of the grant, notwithstanding any pro¬ 
visions of any statutory or common law. The 
grant in suit assuming to be a lease was against 
the right conferred by S. 52 (2), B. T. Act, which 
must consequently give way in view of the provi¬ 
sions of the Crown Grants Act. ( R. C. Mitter 
and Biswas , JJ.) Surja Kanta Roy Choudhury 
v. Secretary of State. I L R (1938) 2 Cal. 1 = 
182 IC 121 = 12 R.C. 5=42 C.W.N. 239=A.I. 

R. 1938 Cal 229 

BENGAL LAND REVENUE SALES ACT 
(XI OF 1859)— Procedure under—Applicability 
— Raiyaii holding in Government khas tnahal — 
Sales of, for arrears of revenue. 

A raiyati holding in a Government khas mahal 
can properly be sold for arrears of revenue under 
the same procedure as under Act XI of 1859 ( S. 

K. Ghose and Patterson, JJ.) Mohammad Eslam 
v. Animesh Chandra Sen. 43 C W.N. 46. 

- Sale for arrears of revenue —Rights of 

purchaser—Avoidance of intermediate tenures 
and encumbrances. 

So far as the legal position of a purchaser at a 
revenue sale is concerned what passes to such a 
purchaser in law is the interest of the Crown 
subject to the payment of the Government assess¬ 
ment and he is remitted to all the rights posses¬ 
sed by the original settlor at the date of the 
settlement and may take advantage of that posi¬ 
tion to sweep away or get rid of all the interme¬ 
diate tenures and encumbrances created by the 
preceding zamindar since that date. ( Wort and 
Fad Ali, JJ.) Kameshar Singh Bahadur v. 
Ramdhari Mandal. 168 I C. 281=9 R.P. 472= 

3 B.R. 399=A I R. 1937 Pat 88. 

-Ss. 2 and 3 —Notice to proprietor under 

S. 94, Estates Partition Act—No separate engage- 
merit by him —Kists mentioned in notice—If kist 
days or latest days of payment. 

Where the notice served on the proprietor of a 
separated estate under S. 94 of the Estates Parti¬ 
tion Act mentions that the revenue of such estate 
is payable in two kists, January and March, and 
the proprietor does not enter into a separate 
engagement thereafter, the only possible interpre¬ 
tation of the notice is that the January and March 
kists are the kist days referred to under S. 2 of 
Act XI of 1859, and not the latest days of pay¬ 
ment under S. 3 of that Act. ( Henderson and 
Latifur Rahman, JJ.) Maninpra Chandra Sen 
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BENG. LAND REV. SALES ACT 9), 
S.2. 

v. Shamsul Huq Mukhtear. I.L.R. (1939) 2 ! 
Cal. 157=186 I.C. 134=12 R.C. 446=A.I.R. 
1940 Cal. 17. | 

-Ss. 2 and 3—1 2th January and 28th March 

fixed in tauzi ledger as latest dates % in each year 
for payment of arrears of land revenue—Sum de¬ 
manded as payable in respect of January kist not 
paid before 12th January — Sale held after 12 th 
January — Validity. 

The expression ‘kist’, as explained in the Tauzi 
Manual issued by the Board of Revenue, Bengal, 
means the period between one latest day for pay¬ 
ment of arrears of revenue and the next, and is 
not used in the restricted meaning assigned to it 
in S. 2 of the Act. Thus, where in pursuance of 
S. 3, the Board of Revenue has, in tauzi ledger, 
fixed for an estate paying an annual revenue, 12th 
January and 28th March in each year as the 
latest dates, on or before which, an arrear of land 
revenue must be paid, the expression “January 
kist” means the period beginning on 29th Septem¬ 
ber and ending on 12th January, and the “kist 
day” means the latest day of payment on which 
that period expires, that is 12th January. Hence 
where a sum is demanded as payable in respect of 
January kist and is not paid on or before 12th 
January, the date fixed for the payment of arrears 
the estate becomes liable to sale, and the sale held 
on 22nd March after the latest date for payment 

of arrears, is within the jurisdiction of the Col- ; 
lector. (-Sir Shadt Lai ) Dinabandhu y. Ashu- ! 

ol, 1 R - ( l938 ) 2 Cal 665=32 

uKF io 3 A =19 Pat L T 705=176 I.C 881=42 C 
WN. 1245=1938 P.W N. 715=1 i RPC 74= 

736=4 B.R. 832=68 C L J 275= I 

^ ML^yfpXj 1 R 1538 P C 248=(1938) 

--" Ss ,. 2, 3 and 33 —‘Arrear of Revenue'-De¬ 
termxnation—Factors to be taken note of 

It is necessary to find out three factors in cases 1 
where a question arises as to whether there was ! 
any arrear of land revenue, first the date of pay- 

h, £ '" sta, r ient ln accordance with the lease, 
secondly the date on which an instalment remain- 
ingunpa ,d would be an arrear of revenue in 

Act l a H n ^ W j H £ ? i Bengal Land Revenue Sales 

hv ?| d 1 J ,rd a th r e J, atest da,e of payment as fix- 
ed by the Board of Revenue in accordance with 

S. 3 of the Act. The kist dates on the Touji 

Ledger are reaHy the latest dates of payment as 

foho by tl th f 5 oard ° f , Revenue * bl >t R does not 
follow that they are also the latest dates of pay- 

ment in accordance with the Settlement. (9.AT . 
Ghose and Patterson, JJ.) Makbul Ali Chow-I 

p H r R 7no A a?« a K L A H0SE * 174 I.C. 698=10i 
RC * 7 2 9 = A 1 ? 1937 Cal 7 ° 3 - 

-—-os. 2 and ^-—Construction —Kistbandi dates 

Meaning o/—Kist dates under S.2—lf kistbandi 

MarrV Vk 'a™' S . e > temh , er ' January and 
.Marc/i—// kistbanrhs or latest dates of payment 

bandit 1 ; kn °, Wn l ? at in Bihar the original kist - 
with d Und f r th r en 8agements entered into 
mint the proprietors for payment of the Govern- 
ment revenue were almost invariably according 
to raslt era and the four dates in June Sentem- 

the Gove ary MarCh f,Xed ’ f ° r Payment of 
the Government revenue are the latest dates of 

under S CTthT' by 'T , Boa 4 rd of Revenue 
6 of thc Revenue Sales Act and not kict- 

ia»d,dates of the Fasli era. Where The original 


BENG. LAND REV. SALES ACT (1859), 

S. 3. 

kistbandi under S. 2 of the Act is unknown and 
forgotten, the latest dates fixed under S. 3 are 
properly known as kist dates. They are not kist¬ 
bandi dates as provided by S. 2 but only the latest 
dates of payment as fixed by the Board of Re¬ 
venue under S 3. Kistbandi dates of the Fasli 
era under S. 2 arc usually eleven or twelve while 
latest days of payment under S. 3 are usually the 
four dates in the months of June, September, 
January and March. These latter are shown as 
instalment dates in the laud ledger. In the case 
of estates where the annual icvtnue is a small 
amount, there would he only two, instead of the 
four, latest days of payment. (Macpherson and 
Khaja Mohammad Noor, J J.) Nanak Prasad 
Sahu v. Mr. Kaseda Kumari. 15 Pat. 272 = 162 
I.C. 1004=8 R.P. 604=16 Pat.L.T. 915=A I.R. 
1936 Pat. 260. 

-—Ss. 2, 3 and 5 —Revenue when becomes 

arrear—Jurisdiction of Collector to sell —Kist¬ 
bandi and kist— Non-payment of revenue on last 
day of payment — Liability to sale — When 
arises. 

Though normally, as a rule, the kisibandis are 
fixed according to the Fasli era under the enga¬ 
gements with the proprietors of the estate, there 
are abnormal or exceptional cases where the 
latest^ dates of payment under S. 3, or popular 
l kist” dates, as they have come to be known, are 
found to coincide with the original kistbandi 
dates (or some of them) under S. 2. It is also 
possible that after a regular partition the Collec¬ 
tor, whether inadvertently or not, may have made 
a new kistbandi in this manner. In determining 
the jurisdiction of the Collector to sell an estate 
for arrears of revenue, in the case of an estate 
where the revenue is payable in one instalment, it 
has to be considered whether the date of pay¬ 
ment is the latest date of payment under S. 3 or 
merely the date under S. 2 on which the revenue 
1 ^ due. If it is the latest date of payment within 
the meaning of S. 3, and the Tauzi mahal, the 
Collector has jurisdiction to sell thc estate before 

t / * .... t dare of payment for the 

rash year. If it is merely the kist or instalment 
ot any month of the era according to which the 
settlement or kistbandi of the mahal has been re¬ 
gulated it does not become an arrear of revenue 
under S. 2, and the Collector has no jurisdiction 
o sell until the latest date of payment prescribed 
under o. 3. (. Macpherson and Khaja Mohammad 

Noor. JJ.) Nanak Prasad Sahu v. Mt. Kaseda 

fi k n u 16 T Pa Jv 272=162 I.C. 1004=8 R.P. 

604—16 Pat^L.T. 915=A.I.R. 1936 Pat. 260. 

—- ~S. 3 Revenue payable in four kists —Latest 
aate for payment of arrears in respect of one 
K ist. 

According to the Collectorate registers there 
were lour dates for payment of arrears of re¬ 
venue, namely 28th June, 28th September, 12th 
January and 28ih March, the revenue being paya- 

J 6 i>o ,^ r r * lsts * Certain amount was in arrears 
on 28th March, 1932. The revenue sale in res¬ 
pect of thls amount took place on 9th January, 

Held, that the kists Wfere also the same as the 
latest dates for payment mentioned in the Land 
Revenue Roll. Consequently an arrear in respect 
of one kist that is 28th September, 1932, would 
have its latest date of payment on the date of the 
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next kist that is on 12th January, 1933, following, yet become an arrear, the sale held in pursuance 
The s le before tins date therefore was void. (S. of such a notice cannot be said to be a sale other- 
K. Ghose and Patterson, JJ.) Iagadish Chandra wise than under the Act and is not vcid. Although 1 
Mitra v. Kunja Mohan Shah. 171 I.C. 822= S. 5 is contravened, there being an arrear of duty 
10 R.C. 310= A.I.R. 1937 Cal. 273. there is a sale under the Act and such a sale is 

-S 5— Applicability — Part only of estate hit by the provisions of S. 33 of the Act, and 

under attachment. cannot be set a^ide ; and if a proprietor appro- 

S. 5 of Act \'I of 1859 requires the publication priates a portion of the purchase-money towards 
of a special notification before an estate which is the payment of a different debt of his, he cannot 
under attachment bv an order of a Civil Court subsequently contest the legality of the sale, not- 
can be sold by the Collector for arrears of re- j withstanding that such appropriation is made 
venue. If only a part or share of the estate is after the institution by him of a suit to set aside 
unde r attachment S. 5 also applies. (Mitter and the sale. ( Patterson , J.) Ram Prasad- 

Ran, JJ.) Kumar Narendra Nath Roy v. Mid- Choudhury v. Ram Jadu Lahiri. 40 C.W.N. 
napore Zemindari Co., Ltd. 70 C.L.J. 218=44 1054. 

C.W N 38=A I.R 1940 Cal 115. -S 6 -Notice of sale — Mention of arrears of 

-S. 5— Non-compliance with—Objections not revenue as well as of arrears of cess^-If renders 

taken in appeal to Commissioner — Sale, if can be sale illegal. 

challenged in Civil Court , It is well established that in a case even of 

A sale held without complying with S. 5 where amalgamation of cesses with revenue payable in 
that section is attracted, is a sale co trary to the respect of an estate, the sale for arrears of re- 
Act and such sale cannot be challenged on that venue cannot be set aside on the ground that it is 
gro ind in a Civil Court, unless such a ground had illegal or ultra vires. In a case when the amount 
been specified in an appeal made to the Commis- due on account of cesses is mentioned separately 
sioncr. (R C. Milter, J.) SubodhbaLa Ghose v. from the amount of revenue in arrear, and not 
Hakendra Nath IJay 181 I C. 47=11 R C. • amalgamated with, or included in, the revenue, in 
769=A I R 1938 Cal 584. the sale notification, that cannot, therefore, make 

--S 5- Notice including arrears of current the sale illegal under the law. ( Guha and Bartley, 

and preceding years—Validity. , JJ.) Ram Kanjan Mullik Iamini Sunpari 

It is true that S. 5 of Act XI of 1859 only con- Dassya 40 C.W.N 1114=64 C.L J. 486=166 
templates arrears other than those of the cur- I C 485 = 9 R C. 535=A I R 1936 Cal. 415. 
rent year or of the year immediately preceding it. : Ss 6 and 14— Payment in respect of sepa- 

But if the arrears of the current year or of the rate account after latest day of payment — Effect 
pre* e ling year are included along with the on sale ordered under S. 14. 

arrears which come within the purview of S 5 The provisions of the last paragraph of S. 6 of 
that cannot invalidate the notice. ( Nasim Ali the Act are attracted to sales not only of the 
and Henderson, JJ.) Kusum Kamini Roy v. entire estate, but also of shares of estate. The 
Apurba Kumar Hazra. 159 I.C. 1074=8 R.C payment by the defaulting proprietor of the 
384=A.I.R. 1935 Cal. 743. arrears due in respect of a separate account after 

-S. 5 -Scope — Estate under attachment by r the latest day of payment cannot, therefore, in 

Civil Court—Notification—Necessity—Want <?/ any way interfere with the sale ordered under 
knowledge of attachment on the part of the Col- ! S. 14 of the Act (Nasim Ali and Henderson, 
lector 1 f dispenses with notification—Legality of J J ) Nirmal Nalini Dasi v Rani Harpamu* 
attachment — If material. i<hi Dasi ILR (1938) 2 Cal 549=180 I.C. 

Under S 5 of ttie Land Revenue Sales Act, 665=11 R C. 709=42 C W N. 1203 = A.I R. 1939 
when there is an attachment by a Civil Court in ; Cal. 233. 

resp< ct »*f any share in the estate sought to be -Ss. 6 and 33— Sale notice issued by Collec - 

sol I under the Act, the issue of a special notifica- , tor describing owners of the property to be sold 
tion under S 5 is positively imperative. Whether as *X and another”—Sale notice published in 
such attachment is proper or wrongful is not newspaper not mentioning share to be sold as 
ma'erial. If there is in fact an attachment, there residuary share — Irregularity—Annulment of 
must fie a notification ; and it must »»e issued ir- sale. 

respective of any question of knowledge or want ! Under S 6 of Act XI of 1859, the specification 
of knowledge on the part of the Collector of the- of the property to be sold in the sale notification 
attachment. When the sale is held without the must be sufficiently definite and clear to induce 
issuing of a notice und«-r S. 5, it is not mere likely purchasers to appear and bid at the sale- 
defect or irregularity which can be cured by S 8 Where the sale notice issued by the Collector 
of Bengal Act VII of 1868. The omission ren- , described the owners of the property to be sold 
ders the sale one h« Id in contravention of an as “X and another,” and the sale notice published 
express provision of the law, although the sale in i in the local newspaper did not mention the share 
itsr If is not null and void. (Mukerji and S. K. to be sold as a residuary share. 

Gho e. JJ ) Monindra Deb Roy v. Hanseswari Held, that the specification of the property to 
Thakurani. 63 Cal 629=40 C.W.N. 271. be sold in the sale notices did not meet the re- 

--S 5— Scope — Notice showing amounts quirements of S. 6 of the Act and that if'he low 

which have become arrears and amounts which price fetched at the sale was due to paucity of 
have not — Sale — If void * ( ; genuine and substantial bidders in consequence 

When there is an an ear in respect of certain of the absence of proper specification in the sale 
kists of revenue but the notice under S. 5 of the notices, it was incumbent on the Court, regard 
Revenue Sale Law shows not only the amount of ( being h id to the provisions of S 33 of the Act, to 
those arrears but also other sums which have not . annul the sale. ( Guha and Bartley, JJ.) Sibadas 
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•Chakravarty v. Hem Chandra Kar. 170 I.C. 
611=10 RC. 162=64 C.LJ. 571=AI.R. 1937 

Cal 473. r 

-S. 6—ScoDe—Proclamation of sale in 

Gazette within 30 days of sale—If rendered sale 

void. , 

S. 6 of the Bengal Revenue Sale Law does not 
.prescribe a period of 30 days in the matter of pub 
lication in the Gazette of the notification of sale, 
and the fact that the publication in the Gazette 
of the sale is made at a time within 30 days before 
the sale does not render the sale void. Assum¬ 
ing that such a publication in the Gazette is not in 
accordance with the provisions of S. 6, it only 
amounts to an irregularity ;i f the party aggrieved 
wants to get the sale set aside on that ground, he 
must make out that he has suffered substantial 
injury by reason of that irregularity. (Guha and 
Bartley, JJ.) Ram Ranjan Mullik v Jamini 
Sundari Dassya 9RC 535 = 165 I.C 485=64 
C.LJ 486=40 CW.N. 1114=A.IR 1936 Cal. 
415. 


-S 8 —Revenue received by Collector by 

money order on last date—Money not credited to 
intended taluk owing to mistake in description of 
taluk—'i'ate of taluk—If void. ! 

A Collector received the revenue by money 
order on the last date for payment of revenue. 
This money could not be credited to the account 
of the intended taluk on account of mistake in 
the description of the taluk. The Collector kept 
the money in deposit and the acknowledgment 
receipt with certain remarks in red ink was sent 
to the remitter. The remitter did not rectify the 
mistake within time with the resuit that the taiuk 
was sold on the footing that there was an arrear 
-of revenue due. 

Held, that as the description of the taluk was 
not correctly given, it could not be reasonably, 
said that the money was undoubtedly placed in 
the hands of the C >1 lector for crediting the same 
in respect of the defaulting taluk The sale there 
fore could not be said to have been without juris- 
dictim. (Bartley and Naum Ali, JJ.) Saved 
Ahamed v. Samsudoin Ahamed 175 I C. 745= 
H R C 5=A I R 1938 Cal 275. 

- -Ss. 13 and 14— Sale of separate account — 

Procee is insufficient to liquidate arrears—Other 
separate accounts also in arrears—Powers of 
Collector to order sale of entire estate before 
Putting them to sale. 

If a separate account in arrears is put up to s tie 
and the sale proceeds do not satisfy the arrears 
due thereon S. 14 of the Bengal Land Revenue 
Sales Act comes into operation at once and the 
Collector c in order the sale of the entire estate 
under that section without putting to sale the 
other separate accounts which are also in arrears 
It would be useless for the Collector to pul them 
to sale as the sale proceeds, if any, of those ac¬ 
counts could not be utilised to wipe off the arrears 
or the balance of arrears due on the separate 
account first exposed to sale. (Nasim Ali and 
Henderson, JJ.) Nirmal Nalini Dasi v Harsa- 
mukhiDasi I.L.R (19381 2 Cal. 549=180 1. 
C. 665=11 R.C. 709=42 C WN 1203=A I R 
1939 Cal 233 

"7" ‘S. 14 —Construction—“Other recorded co- 

sharer”—Meaning of—Defaulting co-sharer— 
Right of to purchase . 


BENG. LAND REV. SALES ACT (1859), 
S. 14. 

The expression “other recorded co-sharer” in 
S. 14 of the Bengal Land Revenue Sales Act 
means a recorded sharer of a share other than 
the share exposed for sale. The defaulting co- 
sharer, who, having had ample opportunity of 
paying in the arrears, fails to do so, has no right 
to purchase the estate as “other recorded co¬ 
sharer.” ( MukerjiandS K.Ghose, JJ) Monin¬ 
dr a Deb Roy v. Hansfswari Thakurani. 63 
Cal 629=40 C W N 271. 

-S. 14 —Declaration under—Neglect of other 

proprietors to purchase share in default—Ljject 

°f -, 

The effect of a declaration under S. 14 followed 
by the neglect of the other recorded proprietors to 
purchase the share in default by paying up the 
arrears due in respect thereof is that the separate 
accounts are closed. On the closing i f the sepa¬ 
rate accounts, a general account of the receipts of 
revenue in respect of the entire estate must be 
made and if on such account being made, there 
appears an arrear of the revenue, the entire estate 
is to be notified for sale. (R.C. Milter, J.) 
Su bod n bala Ghose v. Harendra Nath Day. 181 
I.C 47 = 11 RC 769=A.I R. 1938 Cal 584. 

-S. 14 —Entire estate, when can be sold — 

Duty of Collector before sale—Separate accounts, 
if to be closed 

Before the declaration made by the Collector 
under S. 14 of Act XI of 1859 can he followed up 
by him, it is necessary that there must he an arrear 
of revenue due from the entire estate. The ac¬ 
counts of the separate shares in respect of which 
separate accounts had been opened under S. 10 
must accordingly be merged into one account, the 
credits and the revenue demands must he totalled 
up and the balance struck. If the balance so struck 
is a deficit one then and then only can the Collec¬ 
tor '•ell the entire estate. If the Collector without 
striking such a balance brings the entire estate to 
sale, the sale will be held to "be a good one—a sale 
with jurisdiction—if it is shown to the Civil 
Court when the sale is challenged that on the 
balance being struck there was in fact an arrear 
due from the entire estate. For the purpose of 
satisfying himself that the entire estate is in 
arrear the Collector in practice merges all the 
accounts into one, and he ought to do so. It is 
not necessary that the Collector must by an order 
close the separate accounts before he holds a *ale 
i of the entire estate under S 14 of Act XI of 1859. 

(Mitter and Rau. JJ ) Kumar Narendra Nath 
f Roy v. Midnap'ire Zamindari Co., Ltd. 70 C L J 
! 218=44 C.W.N. 38=A.I.R. 1940 Cal. 115. 

S. 14 One co-sharer paving entire arrears 
! —Purchase, if becomes complete—Subsequent 
payment of same amount bv other co-sharers — 
Effect of. 

When one co-sharer has paid the entire arrears 
due, any other co-sharer or co-sharers by subse- 
quently paying the money, even within ten days 
cannot rank as co-purchasers with him. As soon 
as the full amount of arrears is paid by one co- 
sharer. the offer madq by the Collector must be 
deemed to be accepted, and the purchase becomes 
complete. That the subsequent payments were 
also ma le by recorded co-sharers within ten days 
cannot affect the position. ( Mukherjea and Rox¬ 
burgh, JJ.) Kamal Krishna v. Hemendra 


347 


QUINQUENNIAL DIGEST, 1936—1940 


BENG- LAND REV. SALES ACT (1859) 
S. 14. " 

Krishna. 187 I.C. 286=12 R.C. 556=71 C L T 
413=44 C-W.N. 129=A.I.R. 1940 Cal. 39. ' 
-S. 14 —Sale under— When effected. 

A sale under S. 14 is not really made by the 
Collector after the period of ten days has ex¬ 
pired, and after all the moneys are putin. The 
sale is effected by the first payment of the entire 
arrears. If there are no materials, upon which 
the Collector can find as to whether one payment 
is earlier than the other, the obvious course would 
be to regard these payments as simultaneous, and 
declare both, of them as the joint purchasers, 
(Mukherjea and Roxburgh, JJ.) Kamal Krishna 
z/. Hemendra Krishna. 187 I C. 286=12 RC 
556=71 C.L.J. 413=44 C.W.N. 129=A I.R. 1940 
Cal. 39 

-S. 14 —Ten days period expiring on holiday 

— Period, it extended till reopening day . 

Per Roxburgh, J.: Obiter .—The ten days 
period in S. 14 is not absolute. If the period of 
ten days has expired on a holiday, the period is 
extended till the reopening day. (Mukherjea 
and Roxburgh, JJ.) Kamal Krishna v. 
Hamendra Krishna. 187 I.C. 286=12 R.C. 556 
=71 C.L.J. 413=44 C.W.N. 129=A.I.R. 1940 
Cal 39. 

-—— Ss. 14, para. 2 and 53— Purchase by sharer 

of another separate account or residuary share in 
default—Effect of—Suit to enforce charge on 
share in default pending at time of purchase— 
Decree, if can be executed against purchaser. 

If a recorded sharer or sharers purchase 
under paragraph 2 of S. 14 of Act XI of 1859 
another separate account or residuary share in 
default, he would only acquire the right, title and 
interest of the defaulting sharer and would not 
acquire the said share free from all incumbrances. 
The opening words of S. 53 of the Act are an ex¬ 
ception only to the provisions of S. 37 and not to 
those of S. 14 of the Act. Consequently, if at the 
time of the purchase a suit to enforce a charge on 
the share in default was pending against the de¬ 
faulting sharer, the purchaser becomes a repre¬ 
sentative in interest of the judgment-debtor and 
can, therefore, be rightly made a party to the exe¬ 
cution proceedings so that execution may proceed 
against the share purchased by him. (Mitter 
and Khundkar, JJ.) Bhramar Singh Nahard. 
Umesh Chandra Das Barman. 43 C.W.N. 803 

-S. 17— Applicability — Attachment under 

S. 99 o f Cess Act—Sale of estate under attachment 
—Jurisdiction of Collector. 

An attachment by the Collector under the pro¬ 
visions of S. 99 of the Cess Act would come with¬ 
in S 17 of Act XI of 1859. S. 17 of Act XI of 
18S9 does not say that the Collector shall have no 
jurisdiction to sell during the subsistence of the 
attachment,but that he will have no jurisdiction 
to sell for arrears of revenue which had accrued 
whilst the estate was under attachment. (Mitter 
and Rau, JJ.) Kumar Narendra Nath Roy v 
Midnapork Zamindary Co., Ltd. 44 C.W N 38 
=70 C L J. 218=A I.R. 1940 Cal. 115. 

—--S 31— Revenue sale—Surplus sale proceeds 

paid to recorded proprietor—Prior sale by him to 
plaintiff—Suit by plaintiff to recover amount — 
Cause of action — Interest. 

Plaintiff sued to recover the surplus sale pro¬ 
ceeds of certain property of which the defendant 
was the recorded proprietor. The property, how- 
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ever, had been sold to the plaintiff prior to the 
date upon which the revenue sale was held. The 
defendant having been paid the surplus sale pro¬ 
ven* lhe !~ oI,ector under S. 31 of Act XI of 
1 w /*/ was brou S ht b y the plaintiff. 

t-teld, <Ob. 31 merely directs payment by the 
Revenue Officer to a certain person, that person 
being the person whose name is entered as pro¬ 
prietor and there is nothing in that section which 
in any way governs the right of a person who is 
in fact entitled to the surplus sale proceeds reco¬ 
vering them from the person paid by the Collec¬ 
tor under the section ; (it) that the real test in the 

case is not the knowledge of the Collector as to 

whom the money really belonged,not the question 

1Cr th r e defcnd *nt had rightfully recei- 
^ the Collector but to whom 

“Jf.J °P cy rj ghtfnlly belonged; (in) that the 

fo thl /i aCt, S? 1S for I T lone y had and received 
to the plaintiff s use, and that in considering that 

cause ot action the Court is applying no specific 

provision of the law of India as there is none, 

*A e . ™ * of J f us ' ,ce ; equity and good conscience 
e J 9 f England ; ( iv) that the plaintiff 

is entitled to interest only from the date upon 

< ?r I T ar V? WaS made b y him - Wort and 
Rowland, JJ ) Bhagwati Saran Singh v. Rai 

Kishunji. 15 Pat. 433=161 I C. 171 = 8 R P 

426=17 Pat L.T. 663=A.I.R. 1936 Pat 370 * * 


Ss. 31 and 13 Sale proceeds of one sepa- 

r nVr e on?r C f Unt i~ f be a PP ro P r ''*ted tozvards 
'"ears due from other separate account. 

i i p , roc ^5 d , s sa le of one separate account 
le d under S 13 of the Act can be appropriated 

only towards the arrears due from that account 
and not towards the arrears due from other sepa¬ 
rate account or accounts. (Nazim Ali and Hen¬ 
derson, JJ ) Njrmal Nalini Dasi v. Harsa- 
MUKm Dasi. I L.R (1938) 2 Cal 549—42 C W 

C a!^233~ 180 1 C - 665 = 11 E 


- j-S.33 —Annulment of sale by Civil Court — 
Conditions. 

In order that a sale for arrears of revenue can 
be annulled by a Civil Court, two conditions are 
necessary : the sale must have been held contrary 
to the provisions of Act XI of 1859, and it must 
be proved by the plaintiff that he has sustained 
substantia injury by reason of the irregularity 
\vhich evidently includes illegalities as well. (Na¬ 
zim Ah and Henderson, JJ.) Kusum Kamini 
Roy v Apurba Kumar Hazra. 159 I.C. 1074= 
8 R C.^384=A I.R. 1935 Cal. 743. 

—S. 33 —Appeal to Commissioner not present¬ 
ed tn time—Suit in Civil Court on ground that 
sale was contrary to Act—Maintainability 

lhe appeal contemplated in S. 33, Bengal Land 
Kevenue Sales Act, is an appeal made to the Com¬ 
missioner under S. 2 of Act VII of 1868. that is, 
an appeal which it would be “lawful for Commis- 

™ n c e^ * of | ^ ev , e . nuet . OI : eceive,, ' that is an a PPeal 
p . enter! to him within 60 days of the sale or one 

presented to the Collector within 45 days of the 
sale tor transmission to the Commissioner. An 
appeal not so presented is to be treated as no 
appeal and no attack can be launched on the sale 
in a suit on the ground that the sale was contrary 
to .the provisions of the Act, the estate being ad¬ 
mittedly in arrears. ( R . C. Mitter, J.) Subodh- 
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S. 33. 

bala Ghose v. Harendra Nath Day. 181 I.C. 
47=11 R.C 769=A.I.R 1938 Cal. 584. 

-S. S3—Applicability—Sale illegal for non- 

compliance with S. 5 —Setting aside—Grounds 
“ Irregularity .” 

S. 33 of the Land Revenue Sales Act applies not 
merely to cases where the sale has been irregular¬ 
ly conducted, but also where the sale has been 
illegal in consequence of contravention of some 
express provision, e g., the omission to issue a 
notice as required by S. 5 of the Act. What is 
meant by irregularity under S. 33 is the fact of 
the sale having been contrary to the provisions of 
the Act ;and there is no distinction between illega¬ 
lity and irregularity. Non-compliance with S. 5 
of the Act does not therefore make the sale null 
and void ; it only renders the sale liable to be set 
aside on the ground that a party has sustained 
substantial injury by reason of the illegality or 
irregularity complained of, and only on that 
ground. ( Mukerji and S. K. Ghose , JJ ) Monin- 
dra Deb Roy v. Hanseswari Thakurani. 63 
Cal. 629=40 C.W.N. 271. 

-S 33—Applicability—Sale in contravention 

of S. 5—Suit to challenge—Appropriation by pro¬ 
prietor of part of sale proceeds for payment of 
different debt—Effect—Suit, if barred. See 
Bengal I.and Revenue Sales Act, S. 5 40 C.W. 

N. lo5 4. 

- S. 33— Applicability—Suit by co-sharer for 

declaration that he has preferential title and that 
sale should stand entirely in his favour. 

It may be assumed that S. 33 is not confined to 
sales by public auction under the Act, but also 
applies to a sale under S. 14 of the Act. But in 
order to attract the operation of S. 33 the suit 
must be one to annul the sale and this presupposes 
that the party suing is the defaulting co-sharer or 

any other person who derives his title from him. 

Where a co-sharer impeaches the rights of the 
other co-sharers to become purchasers by reason 
of the subsequent deposits they made, and wants 
at the same time that the sale should stand and 
stand entirely in his favour, it is really a suit by 
one purchaser against another for a declaration 
that he has a preferential title. Such a suit does 
not come within the purview of S. 33. Under 
these circumstances a suit would certainly lie in 
a Civil Court, quite apart from S 33 of Act XI 
of 1859, for having a declaration that the plaintiff 
is the sole purchaser, and no title was vested in 
any of the other co-sharers by reason of the pay¬ 
ments they made under S. 14 of the Revenue Sale 
Law. ( Mukerjea and Roxburgh, JJ.) Kanial 

Hemendra Krishna 187 I C 286= 

I 2 R R 1940 C a T 7 3 1 9 C L J 413=44 C W N 129=A ' 
s. 33—Arrear of revenue—Absence of— 
Determination—Factors to be taken note of. See 

AJ G R AL 193 A 7 N Cal E 703 UE SALES ACT ' Ss 2 ' 3 AND 33 - 

°Jt r aZT n °‘ b€in9 

Where the entire amount of revenue for which 
tne sale was held was not an arrear and thus there 
% ?? te f ial ‘regularity in the sale and the 

Substantial'iosV. ^ Sa ' e WaS ioadec > uate causin S 

c *l he A Sa * e ,y a ?, U 5$ le to be set aside under 

a- 33 of the Act. (S. K. Ghose and Patterson , JJ.) 
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Jagadish Chandra Mitra v. Kunja Moh\n 

Shah 171 I.C 822=10 R C. 310 = A.I.R, 1937 
Cal. 273. 

- S. 33 —Ground not specifically set forth be¬ 
fore Commissioner—If can be raised in suit. 

The wording of S. 33 of the Revenue Sale Law 
is very particular; and as worded, that section re¬ 
quires that the ground should be declared and 
specified. There can be no question that apart 
from anything else, omission to take the ground 
in a definite form and with sufficient particularity 
before the Commissioner is a bar to the ground 
being put forward as a ground in a suit to set 
aside the sale. ( Mukerjee, Aq.C.J. and S. K. 
Ghose, J ) Manindra Naih Sen v. Kudiram 
Das 161 I.C. 735=8 R.C. 541=A.I R. 1936 
Cal 142. 

-S. 33— Payment—Taking out money order 

in office of origin—If amounts to payment 

In no part of the rules in the Tauzi Manual is 
it suggested that the Government have agreed that 
the post office should be the agent for the purpose 
of receiving pajment and hence it cannot be held 
that the taking out of a money order in the office 
of origin can be considered a payment to the 
Collector of the revenue. {Wort and Agarwala, 
JJ) Inderjit Kai v. Bulak Chand. 179 I C. 
861 = 11 R.P. 420=5 B R 305=1939 P.WN 265 
=20 Pat.L.T 300=A I.R. 1939 Pat. 76. 

S. 33 Question of substantial injury not 
made specific ground of appeal before Commis¬ 
sioner—Maintainability of suit. 

It is certainly incumbent upon the plaintiff in a 
suit under S. 33 to establish that he has suffered 
substantial injury by reason of the irregularity 
complained of, but it is not necessary that the 
question of substantial injury must also be made 
a specific ground of appeal before the Commis¬ 
sioner. ( Mukerjea and Roxburgh, JJ.) Kamai. 
Krishna v Hf.mf.ndra Krishna 187 I C 286= 
1 2 X R _ C 556=71 C.L.J. 413=44 C.W.N. 129= 
A.I R 1940 Cal 39 

— S 33 —Revenue sale—Setting aside—Money 

paid to credit of estate—Misdescription of touzi 

In a suit for a declaration that the sale was a 
nullity on the ground that there were no arrears, 
the existence of which alone could authorize the 
Collector to hold the sale, it is incumbent upon the 
plaintiff to establish that the Collector was in pos¬ 
session of money belonging to the plaintiff and 
indisputably placed to his credit. When the estate 
has been correctly described and money paid to 
the credit of the estate, no sale under law is per- 
missible and it is immaterial that certain errone¬ 
ous debit entries were made by the Collectorate 
offices t° which the proprietor was not a party. 
When however there is a misdescription of the 
touzi and it is not undisputed that money has been 
placed to the credit of a particular estate, differ¬ 
ent considerations arise. The Collector may in 
such cases justly hesitate to credit the amount to 
one estate rather than to the other. The rules 
framed by the Revenue Department make detailed 
P«? VIS10ns ’ as *° * be du !* es °f the Collectorate 
officers who are entrusted with the charge of 
receiving these payments in such cases. Where 
there is a violation of these rules by the officers 
concerned and the proprietor is not given an 
opportunity to rectify the mistakes, a sale with- 
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BENG. LAND REV. SALES ACT (1859), 

S. 33. 

out giving the proprietor such opportunity is 
without jurisdiclion. (B. K. Mukerjea, J ) 
Manoda Mohini Das v Sakina Bibi. 43 C.W.N. 
43=A.I R. 1938 Cal. 738. 

-S. 33—‘ Sale”—Meaning of. 

Per Roxburgh, /.—‘Sale’ necessarily includes 
the whole procedure from issue of notices linger 
Ss. 5 and 6 up till the final completion of the ‘sale’ 
in its narrower sense as the corollary to 'pur¬ 
chase.' A ‘sale’ is conducted contrary to the pro¬ 
visions of the Act within the meaning of S. 33 if 
there is any defect in any of these proceedings, not 
merely for defect at the time of actual auction. 
(Makerjea and Roxburgh, JJ.) Kamal Krishna 
7 ;. Hemlndra Krishna. 187 I.C. 286 — 12 RC 
556=71 C.L.J. 413 = 44 C.W N 129=A.I R. 
1940 Cal. 39. 

-S 33— Scope — Appeal preferred to Com¬ 
missioner beyond time — Effect — Dismissal—Suit 
in Civil Court on grounds urged in appeal — Main¬ 
tainability. 

An appeal provided for by S 25 of the Land 
Revenue Sales Act must be preferred on or be¬ 
fore the 00th day of the date of sale ; an appeal 
presented beyond the 60th day is no valid appeal. 
When such an appeal has been dismissed as being 
barred, a civil suit to set aside the sale on the 
same grounds as alleged in the appeal i- not main¬ 
tainable under S. 33 ot the Act. ( Macpherson and 
Khoja Mohamman Noor, JJ.) Nanak Prasad 
Sahu^. Kasf.da Kumari. 15 Pat 272 = 162 I C 
1004=8 R P. 604=16 Pat.L.T. 9l5=A I.R 1936 
Pat 260. 

-S. 33— Scope — No arrears of land revenue 

— Sale—Suit to set aside—If barred. 

Where a sale is held for arrears of land 
revenue in cases where there were no such 
arrears, a suit to set aside the sa'e is not barred 
under S 33. (I Port and Agarwala, JJ.) Inderjit 
Rai v. Bulak Chand. 179 I.C. 861 = 11 R.P. 
420=5 B.R. 305= 1939 P.W N. 265=20 Pat L. 

T. 300=A.I.R. .1939 Pat. 76. 

-S. 33— Scope — Revenue sale — Suit to de¬ 
clare illegal and ultra vires— Maintainability with¬ 
out consequential relief. 

Obiter. — A suit merely for a declaration that a 
revenue sale is illegal and ultra vires and without 
any force and effect is not maintainable under the 
law in the absence of a prayer for setting aside 
the sale by way of consequential relief. ( Guha 
and Bartley, JJ.) Ram Uanjan Mijlljk v. 
Jam ini Sundari Dassya. 40 C W.N. 1114=9 
RC. 535=166 I C. 485=64 C.L.J. 486=A I.R. 
1936 Cal. 415. 

-S. 33— Scope—Suit to declare that sile 

would not affect plaintiff's reversionary rights — 
Allegation of fraud — Suit, if barred. 

S 33 does not bar a suit by a reversioner for a 
declaration to the effect that the revenue sale 
held under the Act did not affect his rights as 
reversioner in respect of the property sold, when 
such a suit is based on the allegation that the sale 
was a fraudulent transaction, and the reversioner 
will be entitled to the relief if he proves that 
fraud had been committed and the reversionary 
right residing in him had been adversely affected. 
(S K Ghose and Edgley, JJ ) Ashutosh ^anyal 
v Ram Sankar Ghose. 162 I.C. 695=8 R.C. 
*45=A.I.R. 1936 Cal. 198. 


G. LAND REV. SALES ACT (1859), 

S. 36. 

-S 33— “Substantial injury’—Meaning of — 

Inadequacy of price. 

Pecuniary loss is not the only kind of injury 
contemplated by the words "substantial injury" 
in S. 33. although inadequacy of price fetched at 
the sale is the most common form of injury that 
is asserted. ( Mukerji and S. K. Ghose, JJ.) 
Monindra Deb Koy v. Hanseswari Thaicurani. 
63 Cal. 629=40 C W.N 271. 

--S 33— Substantial injury — Proof of — Onus 

—Omission to issue notice under S. 5— Inade¬ 
quacy of price fetched at sale—Substantial injury 
—Inference of-^Permissibility. 

When a revenue sale is sought to be set aside 
on the ground ot omission to issue a notice as 
required by S. 5 of the Act, the fact that the ir¬ 
regularity complained of has resulted in sub¬ 
stantial injury within the meaning of S. 33 is a 
fact which the party impeaching the sale must 
make out. The object of the notification under 
S 5 is to protect ihe interest of an attaching cre¬ 
ditor, and the omission to issue the notice under 
the section would not by itself mean that an in¬ 
adequacy in the price fetched by the sale is the 
result of that omission. (Mukerji and S. K. 
Ghose, JJ.) Monindra Dfb • oy v. Hanseswari 
Th.akurani. 63 Cal. 629=40 C W.N. 271. 

- S 34 -Effect of annulment of sale. 

Per Roxburgh, J .—The effect of an annulment 
of sale is dealt with in S. 34 of the Act which 
clearly contemplates restoration of the defaulter, 
assumed to be decree-holder, on certain terms and 
conditions ( Mukherjea and Roxburgh, JJ.) 
Kamal Krishna v Hemendra Krishna. 187 I 
C 286=12 R.C 556=71 CL J. 413=44 CWN 
129=A.I R. 1940 Cal 39. ' ' 

-S. 34— Sale of holding for arrears of 

revenue—Title suit by owner against Purchaser- 
Sale set aside on com promise—Compromise 
decree not executed within six months—Effect on 
sale. 

A raiyati holding in a Government khas inahal 
was sold for arrears of revenue under Act XI of 
1859. The owner, after an unsuccessful appeal 
to the Commissioner, brought a title suit against 
the purchaser to have the sale set aside alleging 
that processes required to be served under the 
Act were not served and that caused substantial 
injury to him The suit ended in a compromise 
decree. According to ihe terms of compromise, 
.the revenue sale was set aside on the ground that 
the Collector had no jurisdiction to sell a raiyati 
holding under the Act. 

Held, that there was no judicial determination 
of the question whether the sale was valid or not, 
that the sale was not set aside on the ground that 

it was a nullity, that, therefore, S. 34 of the Act 

applied to the compromise decree, and that the 
failure to apply for its execution within six 
months from the date thereof would make the 
sale and the right acquired by the purchaser 
under it stand good. (S. K. Ghose and Patterson, 
JJ.) Mohammad Eslam v. Animesh Chandra 
Sen. 43 C.W N. 46. 

-S 36 —Object of—Revenue sale during 

pendency of suit by mortgagee of the property — 
Purchase, benami for mortgagor — Suit by mort¬ 
gagee after decree to declare sale fraudulent , if 
barred by S. 36. 
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The object of S. 36 of the Bengal Land 
Revenue Sales Act is to discourage benatni pur¬ 
chases at sales and with that in view the Legis¬ 
lature has said that a suit to oust the benamidar 
shall not lie. What the Legislature intends to 
prohibit appears to be this; that a purchaser 
having elected to make his purchase in a benatni 
name, he could not thereafter come into Court to 
have the benatni character of the transaction 
established and the benamidar ousted by Court. 
The section is not to be construed so as to enable 
the sham title of a benamidar to be set up against 
a creditor of the real owner. Where during the 
pendency of a mortgage suit, the estate was sold 
for default in the payment of the land revenue by 
the mortgagor proprietor, under the Bengal Land 
Revenue Sales Act, and it is purchased in auction 
in the name of a third person benatni for the 
mortgagor, and where after the passing of a 
preliminary decree in the mortgage suit, the pur¬ 
chaser obtains possession, it is open to the mort¬ 
gagee decree-holder to institute a suit to declare 
that the revenue sale was fraudulent and void and 
inoperative as against his mortgage lien and S. 36 
of the Act could not be pleaded in bar of such a 
suit, for that section has no application at all to 
such a case. ( Dhavle and Rowland. //.) Chatra- 
dhari Lal v. Bhagwati Prashad. 178 I.C. 357= 
5 B R. 91=1939 P.W.N. 46 = A.I.R.1939 Pat.168. 

— *S. 37— Annulment of tenure — Tenure- 
holder claiming nishkar title — Proof required. 

Where in a case in which it is sought to annul a 
tenure under S. 37 of Act XI of 1859 the tenure- 
holder claims protection by reason of his nishkar 
title, the proof of long possession without pay¬ 
ment of rent must be of a very definite and con 
vincing nature such qs would be sufficient to 
enable the Court to draw the inference that the 
nishkar grant in respect of the tenure had been 
made prior to the permanent settlement. 
( Edgley , J ) Asha Moyi Basu v. Baranagore 
Jute Factory Co., Ltd. I.L.R. (1939) 2 Cal. 
330=187 I.C. 535=12 R.C. 584=A.I.R. 1940 
Cal. 141. 

-S. 37— Annulment of tenure — Tenure held 

Partly under touzi purchased at sale and partly 
under other touzis— Purchaser's right to recover 
possession. 

Where a tenure is held partly under the touzi 
purchased at the revenue sale and partly under 
other touzis, it cannot be annulled in part by the 
purchaser under S. 37 of Act XI of 1859, and.he 
is not, therefore, entitled to recover possession of 
any portion of the land appertaining to the tenure. 
{Edgley. J.) Asha Moyi Basu za Baranagore 
Jute Factory Co , Ltd. I L.R. (1939) 2 Cal. 
330=12 R.C 584=187 I.C. 535=A.I.R. 1940 
Cal. 141. 

— ;S. 37—“Incumbrance”—Meaning — Same 
word in Bengal Tenancy Act—Distinction. See 
Bengal Tenancy Act, S. 167. A.I.R. 1937 Cal. 
36. 

--S. 37— Occupancy holding at fixed rate of 

rent—Mokarari right created subsequent to per¬ 
manent settlement—Right of purchaser to 
enhance rent. 

Raiyats having a right of occupancy at a fixed 
rate of rent are not liable to be ejected under 
•S.37 of the Revenue Sales Law (Act XI of 1859). 
But if their mokarari right was created subse- 
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quent to the permanent settlement, the purchasers 
at the revenue sale are entitled to treat them as 
occupancy raiyats whose rents are liable to 
enhancement according to law. (A/. C. Chose, J.) 
Janaki Nath De Sakkar v. Rajani Nath Kar. 
67 C.L.J. 470. 

- S. 37 —Part only of under-tenure within 

estate—Right of auction-purchaser to eject under¬ 
tenant. 

Under S. 37 of the Bengal Land Revenue Sales 
Act, the auction-purchaser is entitled to eject all 
under-tenants who hold their land entirely within 
his estate, but he is not entitled to eject an under¬ 
tenant who holds an under-tenure partly within 
his estate and partly within other estates. {Chose 
and Bartley, JJ.) Sm. Ashamoyef. Basu v. Bara¬ 
nagore Jute Factory Co., Ltd. 70 C.L.J. 34. 

- S. 37 — Recovery of Possession on basis of 

revenue sale—Suit for—Onus of proof. 

In a case in which the plaintiff is seeking to re¬ 
cover possession of property on the basis of a 
revenue sale, the initial onus lies on the plaintiff 
to show that the land lies within his regularly 
assessed estate or tnahal and not merely that it 
lies within the ambit of his zamindari. If he dis¬ 
charges this initial onus, it would be for the 
defendant to prove that his case would fall within 
one of the exceptions to S. 37 of Act N I of 1859. 
{Edgley, J.) Asha Moyi Basu v. Baranagore 
Jute Factory Co., Ltd. I.L.R (1939) 2 Cal. 330 
= 187 I.C. 535=12 R.C. 584=A.I.R. 1940 Cal. 
141. 

; -Ss. 37, 38 and 39 — Registration of tenure 

in respect of undivided share of land—Protection 
of tenure-holder. 

A tenure can in law comprise undivided parcels 
of land. All that is required is that the tenure 
must be held immediately under the proprietor or 
proprietors of the estate. If this condition be 
fulfilled the tenure-holder, provided he applies in 
time, is entitled to have his tenure registered in 
the common register, and if it is registered he is 
entitled to enjoy the protection given by the third 
exception mentioned in S. 37 of Act XI of 1859. 
{Mitter and Rau, JJ.) Kumar Narendra Nath 
Royz/. Midnapore Zemindari Co., Ltd. 70 C L. 
J. 218=44 C.W N. 38=A I.R. 1940 Cal. 115. ' 

-S. 37 — Scope—Occupancy raiyat sub¬ 
sequently taking mukarrari lease—Sale of land 
for arrears of revenue—Notice by purchaser to 
annul mukarrari lease—Right to actual possession 
as against tenant. 

Where a raiyat with occupancy rights is grant¬ 
ed by the landlord a permanent lease by way of 
mukarrari, a purchaser of the lands at a sale for 
arrears of revenue is not entitled to recover khas 
possession of the lands from the tenant, by 
serving a notice on the tenant of his intention to 
cancel the mukarrari as an encumbrance. If the 
mukarrari right is annihilated the person in 
whose interest it is annihilated can only get the 
proprietary interest free from the mukarrari 
right, but he cannot get the actual lands which 
the mukarraridar held as an occupancy raiyat 
prior to the creation of the mukarrari right and 
independently of the mukarrari lease. {Wort 
and Fast Ali, JJ.) Kali Singh v. Matru Singh. 
15 Pat 584=167*1.C. 781=1936 P.W.N. 791=9 
R.P. 435=3 B.R. 346=A.I.R. 1937 Pat. 189. 
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S. 37. 

S. 37, Proviso—* Raiyat'—Meaning of. 


There being no definition of raiyat in Act XI 
of 1859, it must be read in its ordinary sense of a 
cultivator. Where a wealthy inhabitant of a 
town who carries on business has not cultivated 
the land nor has taken the land for purposes of 
cultivation, he is not an agriculturist and is not 
therefore competent to invoke the Proviso to S-37 
in his favour even if fruits and flowers were 
grown on a portion of the land which is used as a 
garden house. A.I R. 1931 P.C. 314, Pel. on. 
(Mukherjea and Latifur Rahman, JJ.) Ashamoyi 
v. Sarpatosh Sen. I L.R. (1939) 2 Cal. 236=184 
I.C. 892=A.I R. 1939 Cal. 526. 

- S. 37, Excep. 1—Scope—Jagir granted to 

invalided soldiers under Regulation XLIII of 
1793 — If protected. See Bengal Regulation 
(XI III of 1793), S. 33 (1). A.I R. 1940 Pat. 275 
(F.B.). 

-S. 37, Excep. 2— ‘ Settlement ’ —Meaning of 

—Settlement of estate for term and resettlement 
after expiry of term— Tenure created by settle¬ 
ment-holder before resettlement—If protected 
from annulment. 

The word “settlement” in the second exception 
to S. 37 of Act XI of 1859 means the settlement 
of the estate. Where an estate was settled by 
the Government for a term of 40 years with the 
option of re-settlement for a period of 30 years 
after the expiry of that term, and the settlement- 
holder created a tenure and after the expiry of 
40 years a re-settlement was made of the estate 
which was subsequently sold for arrears of 
revenue. 

Held , that the re-settlement was not completely 
a new settlement although the term in the re¬ 
settlement was altered but was only a continuation 
of the original settlement, and that as the tenure 
was not in existence at the time of the original 
settlement, it was not protected from annulment 
after the revenue sale under the second exception 
to S. 37 of the Act. (S. K. Ghose and Edgley. 
JJ ,) Nilima Prova Dutta v. P. S. Mantosh. 
42 C.W N.864. 

- S. 37 (4) —* Lease'—Meaning of. 

The word “lease” has been used in the ordinary 
sense of a tenancy and though a tenancy must be 
based upon a contract either express or implied, 
mere non payment of rent is not conclusive to 
show that there is no tenancy. It is well known 
that agricultural tenancies do frequently come 
into existence in Bengal without a definite stipu¬ 
lation as to the amount of rent payable, it being 
understood that the tenant would pay the amount 
of rent which is customary or which is fair and 
equitable. If a man holds land under another 
person with his consent either express or implied 
and is legally liable to pay rent to the latter for 
the land he holds, a tenancy will be constituted, 
even if the amount of rent is not determined, and 
no rent is actually paid. ( Mukherjea and Latifur 
Rahman. JJ,) Ashamoyi v. Sarbatosh Sen. 
I.L.R. (1939) 2 Cal. 236=184 I.C. 892=A.I.R. 
1939 Cal. 526. 

- ■■ S. 40 — Application not containing all parti¬ 
culars—Registration of tenure—Effect of. 

S 40 of Act XI of 1859 mentions the particulars 

which are to be given in an application for regis¬ 
tration* The applicant is to state the said parti¬ 
culars “so far as they are ascertainable." If his 
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application does not contain all the particulars 
mentioned therein it is for the Collector and Col¬ 
lector alone to ask him to fill up the gaps. But if 
the Collector does, in spite of defects in his 
application, register his tenure, the tenure itself 
is protected. The tenure-holder cannot be eject¬ 
ed by the purchaser at a revenue sale from any 
portion of the lands included in the tenure 
(Mttter and Ran, JJ ) Kumar Narendra Nath 
Roy v. Midnapore Zemindari Co., Ltd 70 C.L T 
218 = 44 C.W.N.38=A.I R. 1940 Cal. 115. 

—— S. 48— Scope—Registration of tenures— 
Validity of—Right of revenue purchaser to ques¬ 
tion. 

S. 48 of Act XI of 1859 contemplates a suit 
between the grantor and persons claiming under 
him on the one part and the grantee and his repre 
sentatives on the other. A purchaser of an enure 
estate at a revenue sale does not claim through 
the old proprietor who may have created the 
tenure. He has a paramount right. The revenue 
sale may take place years after the grant. His 
rights are declared by the main provisions of 
S. 37. He who claims protection must bring his 
case within one of the exceptions. If he relies 
upon exception 3 he will have to prove that the 
tenure had been duly registered ( i.e .) registered 
in accordance with the provisions of the Act 
dealing with registration of tenures. If the 
tenure has been registered either in the common 
or the special Register, the presumption would 
be that it had been duly registered but the revenue 
purchaser cannot be precluded by any principle of 
law from showing that it was not duly registered. 
Such a purchaser can show that the Collector had 
no jurisdiction by reason of the breach of S. 45 
to register the tenure and that the act of regis¬ 
tration was ultra vires. \Mitter and Rao, JJ.) 
Kumar Narendra Nath Roy v. Midnapore 
Zemindary Co., Ltd. 70 C.L.J. 218=44 C W N. 
38=A.I.R. 1940 Cal. 115. 

BENGAL LAND REVENUE SALES 
(AMENDMENT) ACT (III OF 1862), S. 2— 

Registration of tenures — Limitation— Starting 
point. 

Tenures created after the 4th May, 1859, are 
divided into two classes, those created before the 
21st April, 1862 and those created after. The period 
of limitation for application for registration of 
both these classes is the same, namely, three 
months but the starting point is different. In 
respect of those created between the 4th May, 
1859 and the 21st April, 1862, the starting point is 
expressly stated to be from the 21st April, 1862 
and in respect of other tenures created after 21 st 
April, 1862, the slartingpoint is to be the date of 
creation. ( Mitter and Rau, JJ.) Kumar Naren¬ 
dra Nath Roy v. Midnapore Zemindary Co., Ltd. 
70 C L. J. 218=44 C.W.N. 38=A.I.R. 1940 Cal. 
115. 

BENGAL LAND REVENUE SALES ACT 
(VII OF 1868), S. 8 — Applicability and scope — 
Sale of estate for arrears of revenue — Non-com¬ 
pliance with S. 5 of the Land Revenue Sales Act — 
Effect of—Omission—If cured by S. 8. 

S. 8 of Bengal Act VII of 1868 cures only the 
defects, if there be any, in the procedure to be 
observed regarding the service and posting of the 
notices required to be served or posted under Act 
XI of 1859; but the section has no application 
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(1822), 

when no order has been passed for the issue of a 
notice under S. 5 of the latter Act, and when no 
such notice is in fact issued. (Mukerji and S.K. 
Ghose, JJ ) Mon in dr a Deb Roy v. Hanses wari 
Thakurani. 63 Cal. 629=40 C.W.N 271. 

BENGAL LAND REVENUE SETTLE¬ 
MENT REGULATION (VII OF 1822) AND 
REGULATION (IX OF 1825)— Suit by Secre¬ 
tary of State for possession of khas mahal lands 
— Dismissal—Declaration of right to assess fair 
rent on the lands by properly framed suit—Assess¬ 
ment of rent by Collector—Issue of certificate for 
arrears of rent — Legality. 

The Secretary of State for India in Council in¬ 
stituted a suit against the appellant in 1921 for 
khas possessicn of lands in a khas mahal. The 
claim for khas possession was dismissed, but the 
Court passed a decree declaring his title to 5 cot¬ 
tas 15 chattaks of land as proprietor, holding 
that he was entitled to get possession of the land 
through the tenants and to get fair and equitable 
rent for the lard, to be determined in a properl) 
framed suit. The decree was aflTrmed in appeal 
on 4—2—1927. The rent was assessed in 1928. 
and the appellant was given notice of the assess¬ 
ment of lent by the khas mahal Deputy Collector. 
Appellant did not accept the rent assessed by the 
Revenue authorities and, therefore, recourse was 
had to the certificate procedure, and a certificate 
was issued to recover arrears of rent due. Ap¬ 
pellant challenged the certificate. 

Held, that Regulation VII of 1822 and Regula¬ 
tion IX of 1825 applied to the case, that the con¬ 
joint effect of S. 20 of Regulation IX of 1825 and 
of the provisions of Regulation VII of 1822 was 
that the assessment of rent made was legal and 
that the assessment of. rent having been made 
validly under the law, the issue of a certificate 
for realisation of the arrears of rent was neither 
ultra vires nor without jurisdiction in any way. 

Held, further, that the direction contained in 
the decree in the suit of 1921, that the rent was to 
be determined in a properly framed suit could 
not operate as res judicata, so as to bar the as¬ 
sessment of rent in accordance with law under 
the Regulations, as it was perfectly open to the 
Collector to assess rent without having recourse 
to a suit. There could be no estoppel against 
statute and against statutory rights exercisable 
by the Secretary of State in the matier of assess¬ 
ment of rent payable in respect of khas mahal 
lands. (Guha and Bartley , JJ.) Sarbaranjan 
Basak v. Secretary of Statr for India. 40 C. 
W.N. 341. 

-Ss. 9 and 10— Rules framed under — Rai- 

yatwari settlements concluded by Collector—If 
bind Government. 

In view of S. 9, Second, of Regulation VII of 
1822, and the statutory rules made under S. 10, 
First, of the said Regulation, which sections have 
been extended by Regulation IX of 1825 to the 
whole of Bengal, raiyatwari settlements conclud¬ 
ed by the Collector which are not summary 
settlements of land revenue up to Rs. 5(0 or 
settlements for colonisation are not binding on 
the Goveinment unless and until confirmed by the 
Board of Revenue. The acceptance of a kabuli- 
yat by the Collector is of no effect against the 
Government, if the Board of Revenue subsequent¬ 
ly overrules the Collector. ( Mitter and Edgley 
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JJ.) Brojesh Charan Sen v. Secretary of 
State. I.L R. (1938) 2 Cal 573 = 179 I C. 724= 
11 R.C. 603=67 C.L.J. 56=42 C.W.N. 996 = A.I. 

R. 1939 Cal. 81. 

-S. 10 (4) and (5)— Notices issued to all 

proprietors of mahal—Appearance by some only 
of them —Joint settlement made with them — Non¬ 
appearing proprietor — If entitled to malikana 
from them. 

When notices were issued under Cl. (4) of 

S. 10 of the Bengal Land Revenue Settlement 
Regulation upon all the co->harer proprietors of 
a mahal but only some of them appeared and a 
joint settlement was made with them, a non¬ 
appearing proprietor is bound by the terms of the 
settlement and is not entitled to get malikana 
from those with whom the settlement was made. 
(Rau and Mukherjea, JJ.) Abdui. LatifChow- 
dhury e Dhirenpra Chandra Roy. 44 C W.N. 

323 

BENGAL LIMITATION REGULATION 
(II OF 1805), S. 11, Second— Assessment of in¬ 
valid lakhiraj with revenue—Cause of action — 
When arises. 

Under S. 11, Second, of the Bengal Regulation 
II of 1805, the cause of action in respect of the 
right of the Government to assess invalid lakhi- 
rajes with revenue arises on the date of the in¬ 
valid grant, at least when possession is taken on 
the basis of such grant. ( Mitter and Akram, JJ.) 
Province of Bfncal v. Mritunjoy. I.L.R. (1940) 
1 Cal. 216=44 C.W.N. 101. 

™“““ S. 11, Second— Claim barred under — If 
revived by subsequent repeal of Regulation. 

If the Government’s right to assess invalid 
lakhirajes becomes barred under S. 11, second, of 
the Regulation II of 1805, the subsequent repeal 
of that Regulation by Act VIII of 1868 would not 
revive that right. ( Mitter and Akram . JJ.) Pro¬ 
vince of Bengal v. Mritunjoy. I.LR (1940)1 
Cal. 216=44 C.W.N. 101. V J 

D, Second If impliedly repealed by 
Act XIV of 1859. 

S. 11, Second, of Bergal Regulation II of 18' 5 
was not repealed by necessary implication by Act 
XIV of 1859. It was expressly repealed by Act 
VIII of 1868 as having become unnecessary by 
lapse of time ( Mitter and Akram, JJ.) Pro¬ 
vince of Bengal v Mritunjoy. I.LR (1940)1 
Cal. 216=44 C.W.N. 101. ' 

BENGAL LOCAL SELF-GOVERNMENT 
ACT (HI OF 1885)— District Board—Lease by 
— Validity-Lease contravening R. 95 of Rules 
published by Local Government. 

A lease for 15 years granted by the District 
Board without the previous sanction of the Divi¬ 
sional Commissioner contravenes the provisions 
of R. 94 of the Rules published under the statutory 
authority by the Local Government and is, there¬ 
fore, ultra vires. (R.C. Mitter, J.) Amolok 
Chand Raparia r. Keshab Pati. 68 C.L.J. 116. 

S. 5 —District Magistrate—Delegation of 
powers by- Effect. 

The word ‘includes’ in the definition of the 
"Magistrate of the District” in S. 5, Bengal Local 
Self-Government Act, indicates that the District 
Magistrate is not divested of his authority after 
he delegates his powers to a Subordinate Magis¬ 
trate. Therefore the Magistrate of the Distiict 
under S. 5 has a continuing authority to delegate 
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ACT (1885), S. 9. 

his powers under R. 1-A of the Election Rules. 
His powers are the same as those under S. 21, 
General Clauses Act. (Nasim Ali and Rem fry, 
JJ.) Subodh Chandra Chakravarty y. Jnanen- 
dra Nath. I.L.R. (1938) 1 Cal. 62=42 C.W.N. 
177=173 I.C. 846=10 R.C. 581=A.I.R, 1937 Cal. 
718 

—Ss. 9 (2) and 138-A and R. 59— Scope and 
effect of—Person not qualified to vote at Union 
Board election—If qualified to be member of Dis¬ 
trict Board. 

Under S. 9 (2) of the Bengal Local Self-Govern¬ 
ment Act, a person who is qualified to vote at an 
election to a Union Board within the area under 
the authority of a Local Board is entitled to be a 
member of a Local Board, if duly elected 
thereto; and under S. 59 of the rules framed 
under S. 138-A of the same Act, only persons 
qualified for election as members of the Local 
Board in the District are qualified for election as 
members of the District Board. The combined 
effect of S. 9 (2) and R. 59 is that only electors 
qualified to vote at a Union Board election can 
become members of the District Board. ( Jack , 
J) Kasiruddinw. Maffizuddin Ahmad. 63 Cal. 
1163=165 I.C. 354=9 R.C. 383=40 C.W.N. 753 
=A.I.R. 1936 Cal. 295. 

-_S. 53— Construction and scope—If exhaus- 

t { ve —Resolution of District Board sanctioning ex¬ 
penditure for propaganda work in favour of 
Unton Board—Legality—If ultra vires—5. 100 

(4)- 

The power of a body corporate are not confined 
to what is expressly stated in the Act or statute 
constituting it but also extend to what is neces¬ 
sary and properly required for carrying into 
effect the undertakings and works which the Act 
has expressly sanctioned. S. 53 of the Bengal 
Local Self-Government Act must, however, be 
construed as being exhaustive of the purposes for 
which the District Board can spend the District 
Fund. It enumerates exhaustively the objects 
and purposes for which the Fund can be spent, 
and in the second place it indicates the order of 
priority of these payments. Though the section 
does not militate in any way against the implied 
powers of a corporation, Cl- (5), Sub-S. (a) (Hi) 
expressly lays down that the District Fund shall 
be applicable to “the performance of duties im¬ 
posed and the exercise of powers conferred by 
the Act/’ and Sub-5, (d) of the same clause 
authorises payments of any sum to a Local Board 
or to a Union Board constituted under the Act. 
The spending of money for starting a propaganda 
in favour of Union Boards for the purpose of 
educating public opinion is not one of the pur¬ 
poses coming expressly or impliedly within the 
scope of the powers and duties of the District 
Board. A resolution passed by the District Board 
sanctioning expenditure for purposes of such 
propaganda work to be carried is therefore illegal 
and ultra vires . Such propaganda work does not 
also come within the residuary provision in S. 100 
(4). The words in S. 100 (4), “works likely to pro¬ 
mote the health, comfort or convenience of the 
public, etc/' must be construed ejusdem generis to 
mean and include those things which are of the 
same nature as those specifically provided for in 
the Act. ( M.C. Ghose and Mukherjea, JJ.) Jes- 
sore District Board v. Surendra Nath Haldas. 
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I.L.R. (1937) 1 Cal. 646=169 I.C. 726=10 R C 
24=41 C.W.N 151=A.I R. 1937 Cal. 127 

r> j 53-A— Scope—Resolution of District 
Board sanctioning expenditure of Fund on un¬ 
authorised purpose—If cured or legalised. 

S- 53-A of the Act, though it must cure a defect 
regarding money already spent by the District 
Board on an unauthorised object cannot be invo¬ 
ked to legalise a resolution passed by the Board, 
which is illegal and ultra vires, sanctioning the 
expenditure of the District Fund on an unautho¬ 
rised object. (M. C. Ghose and Mukherjea , JJ.) 
Jessore District Boards. Surendra Nath Hal- 
dar^ I.L.R. (1937) 1 Cal. 646 = 169 I.C. 726=10 
R.C. 24=41 C.W.IT 151=A.I.R. 1937 Cal. 127. 
~C m . m ‘7 Ss - 73 an d 75 — Roads under control of 
District Board—Title of District Board. 

S. 73 of the Local Self-Government Act merely 
transfers the control of roads hitherto under the 
control of certain authorities to the District 
Board. It does not say that the title of the Dis¬ 
trict Board in the land held by it under Ss. 73 
and 75 respectively would be different. (Sen, /.) 
Secretary of State v District Board of Rang¬ 
er. 185 I.C 454=12 R.C. 373=70 C.L.J. 126= 
A I.R. 1939 Cal. 758. 

S. 100 (4)—Construction—“Works likely 
to promote the health, comfort or convenience of 
the public, etc."—Propaganda work in favour of 
Union Board—If comes under. See Bengal 
Local Self-Government Act, S. 53. I.L.R. 
(1937) 1 Cal. 646=41 C.W.N. 15l=A.I.R. 1937 
Cal. 127. 

- S. 120—Removal of Chairman of Union 

Board by District Board—Jurisdiction of Civil 
Court. See Bengal Village Self-Government 
Act, S^ 16.^ 44 C W.N, 362. 

S 138 (a)— Authority appointed under, to 
settle election disputes —Persona designata or 
‘Court 

The authority appointed under S. 138 (a), 
Bengal Local Self-Government Act, to determine 
election disputes does not function as persona 
designata but as a Court. (Costello, Ag. C.J. and 
Edgley, J.) Sachinora Nath Das v. Surya 
Kanta Misra. I L R. (1938) 1 Cal. 146=176 I. 

C. 515=11 R.C. 114=42 C.W.N. 54=A.I.R. 1937 
Cal. 720. 


-S. 138 (a)— R. \~A of Rules framed under 

—Decision of District Magistrate — Revision- 
Government of India Act, S. 107. 

A District Magistrate in deciding a dispute 
under R. 1-A of the Rules under the Local 
Self-Government Act is acting judicially and is 
not merely a persona designata. His decision may, 
therefore, in proper cases, be revised by the High 
Court under the provisions of S. 107 of the 
Government of India Act. (Jack and Patterson, 
JJ.) Chandra Kishore Mandal v Shasindra 
Kumar Roy. 41 C.W N. 441=10 R.C 266=171 
I.C 365=65 C.L.J. 172=A.I.R 1937 Cal. 174. 

[ But under S. 224 of the new Government of 
India Act of 1935, the High Court is deprived of 
its revisional powers under S. 107 of the old Act.] 
-S. 138 (a)— R. 1-A of Rules framed under 
—Decision of scrutinising officer—Power of Dis¬ 
trict Magistrate to interfere, 

Per Patterson, J .—The District Magistrate is 
not empowered by R. 1-A of the Rules under 
the Local Self-Government Act to interfere with 



CIVIL, CRIMINAL and revenue. 



BENGAL LOCAL' SELF-GOVERNMENT 
ACT (1885), S. 138. 

the decision of the scrutinizing officer, as R. 30 
provides that such decision is final. ( Jack and 
Patterson, JJ.) Chandra Kishore Mandal v. 
Shasindra Kumar Roy. 171 I.C. 365=41 C.W. 
N. 441=10 R.C 266=65 C.L.J. 172=A.I.R. 1937 
Cal. 174. 

-Ss. 138 (a) and 148 — R. 1-A of Rules fram¬ 
ed under—Order of Sub-Divisional Officer reject¬ 
ing nomination paper of candidate—If can be 
questioned in Civi Court. | 

An order of a Sub Divisional Officer rejecting 
the nomination paper of a candidate for election 
to the Local Board, is final, and cannot be ques- 1 
tioned in a Civil Court. Under K. 1-A of the 
Local Government Rules framed under S. 138 (a) 
of the Local Self Government Act the proper 
authority to decide a dispute relating to the 
validity of a nomination paper is the Magistrale 
of the District, and his decision is final. S. 5 of 
the Act makes it clear that the Sub-Divisional 
Officer could be a Magistrate of the District for 
purposes of the rules, but even if he is not, the 
remedy of the candidate whose nomination paper 
is rejected by the Sub-Divisional Officer is to 
approach the Magistrate of the District whoever 
he may be, for redress of his grievances. He 
cannot come to the < ivil Court. ( Mukherjea, J.) 
Abala Kanta Ghose v. Syed Jalaluddin. 174 
I.C. 501=10 R. C. 681=41 C.W.N. 986=A.I.R. 
1937 Cal. 487. ! 

*--S. 138-A, Rr. 1-A and 56 — Construction and 

scope-—Dispute as to qualification of members of 
District Board—Election to District Board of per¬ 
sons not qualified to be elected—Suit to declare 
constitution of Board illegal and ultra vires— 
Jurisdiction of Civil Court. 

Any dispute as to the qualification for member¬ 
ship of a District Board is a dispute under the 
rules for election framed under S. 138-A of the 
Local Self-Government Act and under Rr. 1-A 
and 56 of the Election Rules, such a dispute shall i 
be decided by the District Magistrate and his 
decision is to be final. The Civil Court has no 
jurisdiction in such a matter, and a suit for 
declaration that the constitution of a District 
Board is illegal, and ultra vires on the ground 
that certain members elected thereto are not 
qualified for election is, therefore, not maintain¬ 
able in the Civil Court. (Jack, J.) Kasibuddin 
v. Maffizuddin Ahmad. 63 Cal. 1163=165 I C 
354=9 R.C. 383=40 C.W.N. 753=A.I.R. 1936 
Cal. 295. 

-S. 138-A, R. 57 — Scope—Invalid election of 

member to District Board—If ground for declar¬ 
ing invalid election of Chairman or Vice-Chairman 
—Right of member from one Local Board to ques¬ 
tion election of member from another Local 
Board. 

The mere fact that one of the members of a 
District Board is found not to be duly qualified to 
be elected would not invalidate the whole elec¬ 
tion, and when it is not shown that the invalid 
election of a member to the Board has in any way 
affected the election of the Chairman or Vice- 
Chairman, the election of these latter cannot be 
declared invalid. 

Quaere. —Whether a member elected to the Dis- 
tnct Board from ore Local Board can question 
tne validity of the election to the District Board 
°t a member from another Local Board. (Jack, 
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J.) Kasiruddin v. Maffizuddin Ahmad. 63 
Cal. 1163=165 I.C. 354=9 R.C. 383=40 C.W.N. 
753=A.I.R. 1936 Cal. 295. 

-S. 146— Period of one month’s notice—If 

can be excluded. 

Under S. 146 of the Bengal Local Self-Govern¬ 
ment Act, the period of one month’s notice can be 
excluded from the period of three months pro¬ 
vided for limitation. (Henderson, J .) District 
Board, Chittagong v. Emdadal Hoque. 44 C.W. 
N. 362=A.I.R. 1940 Cal. 305. 

Ss. 148 and 138 (a)— Bengal Government 


-- • ---v-/ *— ~ "O" ’ ^ w ' --* 

Rules, R. 1-A—Order of Sub-Divisional Officer 
rejecting nomination paper of candidate—If can 
be questioned in Civil Court. See Bengal Local 
Self-Government Act, Ss. 138 (n) and 148. 41 

C.W.N. 986. 

(as amended by Act XXIV of 1932), S. 


148 —Jurisdiction of High Court to interfere in 
revision. 

The provisions of S. 148, Bengal Local Self- 
Government Act, as amended by Act XXIV of 
1932, are so wide and definite in their terms that 
the jurisdiction of the High Court is excluded 
altogether whether in appeal or in revision. The 
terms of S- 148 are so comprehensive that the 
jurisdiction of the High Court is ousted whether 
it can be rightly said that what the High Court is 
concerned with is not a decision but a right to 
decide and whether or not the High Court is con¬ 
cerned with the decision of an authority which 
has never been properly constituted. The High 
Court cannot therefore interfere in revision with 
the decision of the authority appointed under S. 
138 (a) of the Act to determine election disputes, 
however flagrantly illegal his decision may be or 
even if such authority has exercised jurisdiction 
not vested in him by law T or acted in the exercise 
of his jurisdiction illegally and with material 
irregularity as such decision is final under S. 148 
of the Act. (Costello, Ag.C.J. and Edgley, J.) 
Sachindra Nath Das v. Surya Kanta Misra. 
I.L.R. (1938) 1 Cal. 146=176 I.C. 515=11 R.C. 
114=42 C.W.N. 54=A.I R. 1937 Cal. 720. 

-S. 148. 

S. 148 of the Local Self-Government Act pre¬ 
cludes interference by High Court by way of 
revision with any order made by the authority 
lawfully appointed to decide disputes relating to 
ejections under S. 138 (a) of the Act. (Bartley 
and Nastm Alt, J /.) P^anindra Nath Sarkar 

^ EDAR Hussain Khan Chowdhury. 

o 74 tL C \r? 7 ? =1 ° R C 738=42 C.W.N. 283=A.I. 
R. 1938 Cal. 240. 

-S. 148. 

An application in revision under S. 115, C.P. 
Code, does not lie to the High Court from an 
order passed by the District Magistrate on a peti¬ 
tion filed under R. 1-A of the Election Rules. 
(S.K. Ghose and Nasirn Ali, JJ.) Tara Prosad 
Sukul v. Abul Kasam Khundkar. 179 I.C. 746 
=11 R.C. 611=69 C.L.J. 148=42 C.W.N. 441= 
A.I.R. 1938 Cal. 359. 

BENGAL MONEY-LENDERS’ ACT (VII 
OF 1933)— Scope—Rate of interest—Whether pro¬ 
per or excessive—Onus of proof—Usurious Loans 
Act■—Relative scope. 

Cunliffe, /.—The scheme of the Bengal Money- 
Lenders’ Act is to benefit the borrowers ; and the 
provisions of the Act in favour of the borrowers 
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are more advantageous than the Usurious Loans 
Act. Whereas under the Usurious Loans Act the 
borrower has the onus on him to prove that the 
interest was harsh and unconscionable, the 
reverse is the case under the Bengal Act VII of 
1933, and the creditor has to show that the in¬ 
terest charged by him is not excessive. ( Cunliffe 
and Henderson , JJ.) Mrinalini Debi v. Hari 
Lal Roy. 168 I.C. 902=9 R.C. 881=63 C.L.J. 
117=A.I.R. 1936 Cal 339. 

———S 3— Applicability—Provision for com¬ 
pound interest at rate not exceeding 15 per cent. 

If a mortgage bond provides for compound 
interest at a rate not exceeding 15 per cent, and 
provides for rests at intervals of six mpnths or 
more, the case does not come within the purview 
of S. 3 of the Bengal Money-Lenders' Act. The 
rate of 15 per cent, mentioned in the section does 
not mean 15 per cent, simple interest only. 

(Mitter and Roxburg, JJ.) Suresh Chandra v. 
Satyendra Kumar Das 44 C.W.N. 694. 

-Ss. 3 and 4— Applicability—Decision before 

Act — Appeal pending—If governed by Act. 

S. 3 of the Bengal Money-Lenders’ Act is not 
retrospective and applies only to such suits as are 
instituted after the commencement of the Act or 
as are pending at the time when the Act comes 
into operation. Neither S. 3 nor S. 4 can there¬ 
fore apply to a suit which had already been 
decided by the trial Court prior to the coming into 
force of the Act and against the decision in which 
an appeal is pending at the time the Act comes 
into force. {D. N. Mitter and Patterson, JJ.) 
Radharanee Dassya v. Kshetra Mohan 
Chakravarty. 40 C.W.N. 409. 

-S. 3. 

It is doubtful whether the provision of S. 3, 
Bengal Money-Lenders’ Act, can be applied to a 
case where the decision of the trial Court was 
given before the Act came into force ( R.C. 
Mitter, J.) Indra Chandra Bag v. Hiralal 
Rong. 167 I C. 441=9 R.C. 689=40 C.W.N. 
696=62 C L.J. 545=A I R. 1936 Cal. 127. 

-Ss. 3 and 4— Applicability — Loans in kind — 

Usurious Loans Act—Loan of paddy —Agreement 
to pay half of principal as profits or interest — 
Enforceability . 

Ss. 3 and 4 of the Bengal Money-Lenders’ Act 
do not apply to the case of a loan in kind, as the 
Act contemplates loans of money only. But under 
the Usurious Lo.ms Act, loan means a loan 
whether of money or in Iflnd. An agreement to 
pay fifty per cent, of the principal as profit or 
interest for each year, in the case of a loan of 
paddy, is substantially unfair, and the Court has 
power to reduce the interest. (Nasim Ali, J.) 
Amiruddin v. Radha Rani. 41 C.W.N. 181. 

-S 3-— Harsh and unfair transaction — Test — 

Construction — Charged. 

The word ‘charged’ in S. 3, Bengal Money¬ 
lenders’ Act undoubtedly qualifies the words 
‘money lent’ and it means ‘charged’ or payable 
under the contract of loan. It is the nature of 
the stipulation between the parties at the time of 
the contract that determines the question as to 
whether the transaction is one which can be called 
harsh or unfair within the meaning of the section 
and both the two clauses mentioned in the section 
have reference to the actual stipulations in the 
contract itself regarding the amount of interest 
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or the period of rests irrespective of the claim 
made by the plaintiff in the suit. {Muklierjea, J.) 
Raj Kumar Biswas v. Gopal Gunj Industrial 
Bank. 173 I.C. 138=10 R.C. 487=A.I.R. 1937 
Cal. 415. 

-S. 3 —Interpretation. 

S. 3 only raises a presumption that a rate of 
interest exceeding 25 per cent, is excessive and 
that the transaction was harsh and unconsciona¬ 
ble and is substantially unfair. It does not say 
that if any loan before the passing of the Act was 
given, the Court shall not in any circumstances 
allow interest at a rate more than 25 per cent, per 
month, if the loan is unsecured. The section 
raises a presumption of fact which the lender can 
by evidence rebut. (R. C. Mitter, J.) Indra 
Chandra Bag v. Hiralal Rong. 167 I.C- 441= 
9 R.C. 689=40 C W.N. 696=62 C.L.J. 545=A. 
I.R. 1936 Cal. 127. 

- - -S. A — Applicability—Interest already paid. 

S. 4 of the Bengal Money-Lenders’Act only 
applies to arrears of interest. It has nothing to 
do with interest that has already been paid. 
{Henderson, J.) Aunar Ali v. Jfbar Mullick. 
182 I.C. 230=12 R.C. 22=43 C.W.N. 495=A.I. 
R. 1939 Cal. 338. 

-S. 4— Applicability—Interest on money lent 

by persons other than money-lender. 

S. 4 of the Bengal Money-Lenders’ Act does not 
apply to arrears of interest due on money lent by 
persons other than the money-lender in suit. 
{Henderson, J.) Aunar Ali v. Tebar Mullick. 
182 I C. 230 = 12 R.C. 22=43 C.W.N. 495=A.I. 
R. 1939 Cal. 338. 

-S. 4— Applicability—Pending suits. 

Obiter. —S. 4 of the Bengal Money-Lenders’Act 
does not apply to a suit which had already been 
instituted and was pending in the trial Court at 
the date when the said Act came into force. 
{Mitter and Roxburgh, JJ .) Surfsh Chandra v. 
Satyendra Kumar Das. 44 C.W.N 694. 

-S. 4— Applicability—Pending suits. 

S. 4 of the Bengal Money-Lenders’ Act does not 
apply to suits instituted before the commence¬ 
ment of that Act. {Nasim Ali and Henderson, 
JJ.) Hari Mohan Govinda Chandra Das v . 
Amritalal Chowdhury 179 X C. 365=11 R.C. 
534=42 C W.N. 975=A.I.R. 1938 Cal. 665. 

- S 4 - 

S. 4 of the Money-Lenders' Act is not applicable 
to a suit which was instituted before that Act 
came into force. (S*. K Ghose and Patterson, 
JJ.) Lalmohan Rauth v. Kunja Behari Das. 
41 C-W.N. 499. 

-S 4. 

{Cunliffe, J.) Obiter .—S. 4 of the Money- 
Lenders' Act is undoubtedly retrospective and 
applies to suits already instituted prior to the 
Act coming into operation. 

Henderson, J .—S. 4 has no retrospective opera¬ 
tion and does not apply to suits instituted before 
the Act came into force. It applies, however, to 
suits relating to money lent before the Act came 
into force. The words “before the commence¬ 
ment of this Act” in S. 4 are intended to qualify 
only the words ‘‘money lent by a money lender'. 

(Cunliffe and Henderson, JJ.) Mrinalini Debi v. 
Hari Lal Roy 168 I.C. 902=9 R.C. 881=63 C. 
LJ. 117=A.I.R. 1936 Cal. 339. 
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- S. 4— Applicability—Suits for redemption. 

The applicability of S. 4 of the Bengal Money- 
Lenders* Act to suits for redemption is °P en to 
argument. The words “unless it is satisfied that 
the money-lender had reasonable grounds for 
not enforcing his claim earlier” seem to suggest 
that in the suit in question the creditor must be 
the plaintiff. ( Henderson , J .) Aunar Ali y. 
Jebar Mullick. 182 I.C. 230=12 R.C. 22—43 
C.W N. 495=AT.R. 1939 Cal. 338 
BENGAL MUNICIPAL ACT (III OF 1884), 

S. 15 —Frame of suit. . j 

The fact that a suit is filed against the Chair¬ 
man of the Municipality and not against the 
Municipal Commissioners is a technical flaw, and 
no importance should be attached to it if the 
commissioners duly appeared in Court and con¬ 
tested the suit. (Af. C. Ghose and Bartley, JJ.) 
Jogenura Nath Banerjee v Tollygunj Munici¬ 
pality. 181 I.C. 762=11 R.C 852=68 C.L.J., 
267=42 C.W.N. 768=A I.R. 1939 Cal. 178. 

-(as amended by Act IV of 1894), S. 30— 

Construction-Roads—Public having right of way 
—If vest in municipality—Private ownership — 
Permissibility. I 

Per Aiukherji, D.N. Milter and Patterson. JJ .— 
Roads over which the public have a right of way, 
if they are not private property, vest in the 
municipality under the Bengal Municipal Act of 
1884, S. 30, as amended by Act IV of 1894. There 
may, however, be roads over which the public 
have a right of way and yet the road qua road 
may still be private property; but part of a road 
which is included in the rent free property of a 
private individual over which the public in gene¬ 
ral, and not the residents of the neighbourhood 
only, have a right of way cannot qua road still be 
private property, especially when there has been 
no instance of any member of the public having 
been ever disallowed the use of that part of land 
as road. 

Quaere.— To what extent the proprietary rights 
of private persons as owners of the land are lost 
to them by the operation of the Act and the con¬ 
sequent vesting of the property in the municipa¬ 
lity? 

Per Jack and S.K. Bose, JJ. —Roads over which 
the public have a right of way in the municipality 
vest in the municipal commissioners. Such roads 
as roads cannot be regarded as private property. 
( Mukherji , Jack, D N. Mitter , S K. Ghose and 
Patterson, JJ.) Nirod Chandra Mukerjee v. 
Chairman, Kamarhati Municipality. I.L R. 
(1937) 1 Cal. 25=164 I.C. 500=9 R.C 233=40 
C.W.N. 1070=63 C.L.J. 426=A.I.R. 1936 Cal. 
506 (F.B.). 

-S. 34— Election offence — Right to make 

complaint—Person having no vote in ward in 
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- S. 34 (b) —Limitation for complaints. 

In S. 34 (6) of the Bengal Municipal Act, the 
period of 14 days relates to offences committed in 
connection with an election, and the shorter 
period to other offences, as (e.g.) offences enact¬ 
ed in S. 28 which have nothing to do with an 
election. ( Henderson and Khundkar. J J .) Kasi 
Ali Haider v. Upendka Nath ILR (1939)! 
Cal. 442=184 I.C 451 (2) = 12 R C. 234=43 C. 
W.N. 1063=41 Cr.L.J. 17 (2)=A I.R. 1939 Cal. 
662. 


-Ss. 119, 120 and 121 —Construction — Notice 

of demand for tax—Application for review — 
Further notices of demand for other quarters at 
original rate—Rate reduced on review -Single 
demand notice for all instalments with copy bills 
at altered rate—Copy bills beyond six months — 
Distress '<warrant within three months of notice — 
Legality—Tender of tax for last quarter under 
protest—Refusal — Propriety — Computation of 
three months’ time for distress. 

Plaintiff who was the owner and occupier of 
certain premises within a municipality was ori¬ 
ginally served with a bill and notice of demand at 
a certain rate in respect of tax on his property 
for the first quarter of 1927-28 on 6-9-1927. On 
20-6-1927, he applied for a review pending which 
bills at the original rate continued to be served 
on him for five more quarters, the last of them 
being on 20-6-1928. On 17-10-1928, as a result 
of the review the tax was reduced; on 
29-11-1928 a bill at the original rate was served 
for a subsequent quarter. On 7-2-1929 a bill 
for a subsequent quarter at the reduced rate 
was again served. No payment was, however, 
made on any of these bills. There was no notice 
of demand in connection with any of these bills. 
On 16-3-1929, a second notice of demand was 
served on the plaintiff for a sum representing a 
total amount due in respect of all the eight quar¬ 
ters of 1927-28 and 1928-29. This notice of de¬ 
mand was accompanied with eight 'copy bills’ 
purporting to be bills for the eight quarters. On 
28-3-1929, plaintiff tended the tax due for the last 
quarter of 1928-29 under protest. But it was re¬ 
fused by the municipality. On 20-4-1929, a distress 
warrant was issued against the plaintiff for the 
second, third and fourth quarters of 1927-28 and 
for all the four quarters of 1928-29. The distress 
was levied and plaintiff’s goods were seized on 
27-4-1929. Plaintiff gave a notice of suit on 
13-6-1929, and instituted the suit on 16-7-1929. 
But on 15-7-1929, the goods were sold. 

Held, though the notice of demand, the dis¬ 
tress and the sale in respect of the tax for 1927-28 
and for the first three quarters of 1928-29 
were taken correctly and within the time pres¬ 
cribed and were in order, the refusal of the 
municipality to accept the tender made by the 
plaintiff on 28-3-1929 was wholly illegal. The 
demands in respect of the several quarters were 
distinct and the amount due for the last quarter 


which election takes place. 

The words “electoral roll” in S. 34 of the 
Bengal Municipal Act refer to the whole munici¬ 
pality, and any person whose name is on it is __ .. _ ^ _ 

entitled to make a complaint of an offence com- I oil9^29 which"“had b^en tendered" within 15 
mitted in connection with an election, although he I days of the notice of demand had not yet become 


is not in the list of voters of the particular ward 
in which the election has taken place. ( Hender - 
son and Khundkar, JJ.) Kazi Ali Haider v. 
Upendra Nath. I.L.R. (1939) 2 Cal. 442=184 
I.C. 451 (2)=12 R.C. 234=43 C.W.N. 1063=41 
Cr.L.J. 17 (2)=A.I.R. 1939 Cal. 662. 


‘an arrear due’ within the meaning of the second 
paragraph of S. 121 of the Bengal Municipal Act. 
It necessarily followed that the warrant issued 
including the amount of tax due for the last 
quarter of 1928 29 was illegal and the distress and 
sale held thereunder must be held ultra viref 
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The fact that the warrant was a good warrant so 
far as the taxes for the other quarters were con¬ 
cerned did not alter the position, and plaintiff 
was entitled to the full value of the goods lost to - 
him as damages without any deduction for the 
tax due. (Mukerji and Jack, JJ .) Bhabani 

Prasanna Lahiri Chairman of the Munici¬ 
pal Commissioners of the Rangpur Munici¬ 
pality. 166 I.C. 333=9 R.C. 500=40 C.W.N. 
977=A.I.R. 1936 Cal. 542. _ 

— -Ss. 120 and 121— Construction — Limita¬ 

tion —Object of — Intention of legislature—Tax 
reduced on review under S. 118— Distress warrant 
— Legality. 

The provisions as ,to time in Ss. 120 and 121 
of the Bengal Municipal Act cannot be construed 
as indicating that the proteciion of the tax-payer 
was the sole concern of the legislature. A more 
sensible interpretation is that the legislature in¬ 
tended that if the process for distress is to be 
allowed, the municipality will have to begin with ' 
presentation of the bill within six months, but 
may wait for such a reasonable time at their 
option, subject to the general law of limitation, 
as the circumstances of the case may demand, 
and then issue a notice of demand ; and that once 
such notice is served it must give the party 15 
days' time for payment; but if no payment is I 
made it must levy distress within three months I 
of the service or of the order on review as the 
case may be. It is not permissible to assume that 
a remedy by way of distress was not favoured by 
the legislature in a case where the tax is reduced 
on review. ( Mukerji and Jack, JJ.) Bhabani 1 
Prasanna Lahiri v. Chairman of the Munici- 1 
pal Commissioners of the Rangpur Munici¬ 
pality. 166 I C. 333=9 R.C. 500=40 C.W.N. 
977=A.I.R. 1936 Cal. 542. 

-(XV OF 1932), S. 2— Sanction lapsed 

before new Act—If can be saved. ' 

If the sanction had lapsed before the new Act 
came into force, there is nothing which could be 
preserved under S. 2. ( Henderson and Mohamed 

Akram, JJ.) Amulya Charan Paul v. Kanch- 
rapara Municipality. 71 C.L.J. 588=A.I.R. 1 
1940 Cal. 336. j 

-S. 2, proviso—Valuation list prepared 

under old Act—If saved. See Bengal Munici¬ 
pal Act, Ss. 3, 123, 133 and 2, Proviso. 44 C.W. 
N. 277. 

- -Ss. 3 (38) and 129 (b )—" Owner”—Defiyti- 

tion if exhaustive—Commissioners deciding 
"occupancy raiyats " as owners — Decision, if ultra 
vires. 

S. 129 of the Act leaves the decision of the 
matter of deciding “ownership" to the Commis¬ 
sioners themselves and not to the Court. It may ' 
be stated that the definition of “owner" in S. 3 
(38) is not exhausive. It begins with “owner 
includes, etc." But there may be “owner" other 
than what is stated in the definition. An owner 
may be a person who actually occupies the land. 

It depends upon the circumstances of each case. 
In a case where the plaintiffs are the occupancy 
raiyats holding agricultural lands within the 
Municiaplity and they receive rent from nobody 
but on the contrary they pay rent to the landlords, 
the term “owner" may be applied both to the 
holder of the occupancy right in the land and to 
his landlord. In the Municipal Act it is left to 
the discretion of the Commissioners to determine 
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which of the two shall be taken to be the owner. 
Where the Commissioners thought fit to decide 
that the owners of the occupancy right shall be 
considered to be the owner within the Munici¬ 
pality, it cannot be said that they have exceeded 
their right. The right is given to them absolutely 
under S. 129 (6). (M. C. Ghose, J.) Dharni- 
kar Parah v. Chairman of Commissioners of 
Tamlak Municipality. 168 I.C. 460=9 R C 
825=A.I.R. 1936 Cal. 641. 

S. 15— Plaint by municipality—Cause-title. 

Where the plaintiffs are stated in the plaint to 
be “the Commissioners of the P Municipality re¬ 
presented by the chairman Mr. B" the designa¬ 
tion of the plaintiffs in the plaint is in substantial 
compliance with the provisions of S. 15 of the 
Bengal Municipal Act. In any case, if the Court 
is inclined to be meticulous, an amendment ought 
to be allowed. ( Biswas , J.) Municipal Com¬ 
missioners of Pabna Town v. Anukul Chandra 
Moitra. 180 I.C. 673=11 R.C. 719=43 CWN 

194=A.I.R. 1939 Cal. 79. 

--S. 15 — Suit filed against Municipal Chair¬ 
man instead of against Commissioners — Subsequ¬ 
ent amendment of plaint—If relates back to date 
of suit. 

After the commencement of the Bengal Munici¬ 
pal Act of 1932, a suit was filed against the Chair¬ 
man of the Municipal Commissioners of a 
Municipality challenging the validity of certain 
resolutions and proceedings of the Commissioners 
and praying for a declaration that an assessment 
purporting to have been made by them was ultra 
vires and illegal and for an injunction. The mis¬ 
take was discovered subsequently and the plaint 
was then amended so as to implead the Municipal 
Commissioners themselves as required by the 
new Act. 

Held, that it was clear from the nature of the 
allegations in the plaint and of the relief sought 
that the suit was from its very inception a suit 
against the Municipal Corporation, that the effect 
of the amendment of the plaint was, therefore, 
not to substitute or add a new party or to convert 
the suit into a new suit, and that in those circum¬ 
stances the amendment related back to the date of 
the suit as originally filed. (Rau and Mukherfea , 
JJ.) Municipal Commissioners of Dacca v. 
Gangamani. 187 I.C. 605=12 R.C. 596=70 C. 
L.J. 583=44 C.W.N. 277=A.I.R. 1940 Cal. 153. 

-S. 18 (1), Cls. (1) and (2) —Action under 

one clause alone—If can be taken. 

In sub-S. (1) of S. 18, Cls. (1) and (2) are to be 
read not conjunctively but disjunctively; in other 
words when the Local Government takes action 
under Cl. (1) of sub-S. (1) it is not at the same 
time bound to take action under Cl. (2). 

( Mukerji , Ag.C.J. and S. K. Ghose, J.) Aparna 
Prosad Chunder v. Chairman, Garulia Munici¬ 
pality. 161 I.C. 749 (2)=8 R.C. 546=40 C.W. 

N. 533=A.I.R. 1936 Cal. 123. 

-Ss. 39-B and 43 — Order of District Judge 

under S. 36— Power of High Court to interfere. 

The provisions of Ss. 39-B and 43 of the Bengal 
Municipal Act preclude the High Court from 
making any order by way of interference with the 
order of the District Judge setting aside an elec¬ 
tion on a petition filed under S. 36 of the Act on 
the ground that the nomination paper of the peti¬ 
tioner had been improperly rejected. The High 
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Coart cannot intervene under S. 224 of the 
Government of India Act. (Bartley and Nasim 
Alt, JJ .) Ban Bihari Mukherji v. Makhan 
Lal Mukherji. I.L.R. (1938) 2 Cal. 69—:178 I. 
C. 848 (2)=11 R.C. 419=42 C.W.N. 282=A.I. 
R. 1938 Cal. 768. 


Ss. 39-B and 43. 


In view of the provisions laid down in Ss. 39-B 
and 43 of the Bengal Municipal Act, the High 
Court has no power under S. 115, C. P. Code, to 
revise an order of the District Judge deciding an 
application contesting an election under S. 36 of 
the Act. (5. K. Ghose and Nasim Alt, JJ.) Radha 
Nath Saha v. Hari Mohan Saha. 179 I.C. 759 
=11 R.C. 616=42 C.W.N. 647=A.I.R. 1938 Cal. 
465. 

•S. 51 —Remission of rates by chairman not 


authorised by Act—If binds municipality. 

S. 51 of the Bengal Municipal Act merely 
authorises the chairman to exercise the powers 
vested in the Commissioners by the Act and will 
not obviously confer on him any delegated autho¬ 
rity to act on behalf of the Commissioners in 
respect of matters not authorised by the Act. 
If, therefore, the chairman allows a reduction or 
remission of rates without acting in conformity 
with the provisions of the Act, the Municipality 
cannot be bound by such act. ( Biswas, J.) 
Municipal Commissioners of Pabna Town v. 
Anukul Chandra Moitra. 180 I.C. 673=11 R. 
C. 719=43 C.W.N. 194=A.I.R. 1939 Cal. 79. 

“ S. 71— Offence under — If continuing offence 

~ net 6 °* °ff ence — Proof—Duty of prosecution. 
Uttence under S. 71 is not a continuing offence, 
s soon as a sweeper withdraws from his ser¬ 
vice, the offence is complete and he does not go 
-on committing it merely by working under some 
other municipal body. It is the business of the 
P osecution to establish on what date the offence 

j (2 ) is alleged to have been com¬ 

mitted. ( Henderson and Latifur Rahman, JJ.) 

foe v ‘ Chittagong Municipality. 184 I.C. 

1939 Ca?J608. r L J 47=44 C W N - 481=AI R 

c oe^/ — Scope—If has altered the law. 

o. V5 (a) of the Bengal Municipal Act of 1932 


BENGAL MUNICIPAL ACT (1932), S. 278. 

-S. 182 and Sch. IV, Class 1—“ Transact¬ 
ing business for profit ”— Meaning. 

Per Jack, J —It is perfectly obvious, when class 
1 of Sch. IV is read along with S. 182, that the 
Legislature intended to impose a tax on all trades 
carried on by companies. Class 1 of Sch. IV speci¬ 
fies in one class all trades carried on by compa¬ 
nies just as class 2 of the Schedule specifics in 
one class all wholesale trades. 

Per Patterson , /.—Under S 182, a company, 
like a private individual can only be required to 
take out a licence if it exercises in the Municipa¬ 
lity one or more of the trades, professions or 
callings specified in Sch. IV. The expression 
“transacting business for profit” in class 1 of that 
schedule might be applied to almost any kind of 
trade, profession or calling and it is quite impos¬ 
sible to hold that it amounts to a specification 
of a trade, profession or calling. That being so, 
a company cannot be taxed as coming under class 
1 alone, without any reference to the other three 
classes. ( Jack and Patterson , JJ.) The Muni¬ 
cipal Commissioners of Bakanacore v. The 
Baranagore Jute Factory Co., Lti>. I L R. 
(1937) 2 Cal. 211 = 173 I.C 900=10 R.C. 586=41 
C.W.N. 662=65 C.L.J. 156=A.I.R. 1937 Cal. 
324. 

-S. 182 and Sch. IV, Class 1. 

A certain company bought raw jute in Calcutta 
and elsewhere, made it into hessians, etc., at its 
mill at Baranagore and sold the finished products 
in Calcutta. The work of manufacture carried 
on at Baranagore was controlled from Calcutta 
and the profit-earning contracts of the company 
were also entered into in Calcutta. 

Held, that in carrying on the business of the 
manufacture of jute within the Baranagore Muni¬ 
cipality, the company did not come under class 1 
of Sch. IV of the Bengal Municipal Act, for it 
could not be said to “transact business for profit” 
within that Municipality and that, therefore, the 
company was not liable to be taxed under S. 182 
read with class 1 of Sch. IV of the Act. ( Jack 
and Patterson , JJ.) The Municipal Commis¬ 
sioners of Baranagore v. The Baranagore Jute 
Factory Co., Ltd. I.L.R (1937) 2 Cal. 211 = 173 
I.C. 900=10 R.C. 586=41 C.W.N. 662=65 C.L. 


has not madV inv Z t TT , J- 156=A.I.R. 1937 Cal. 324. 

in YT? ny substantial change in the law j J 0 _ , 00 /XN 

*i® s Pect of the rights of the Municipality in 

cn pathways as the Act purports to deal with. 


Ss 182, 123 (1) (f) and Sch. IV, Class 1— 
The expression “transacting business for profit” 


— •/ niKUU CHANDRA MUKERJEE V. CHAIRMAN, 

JjAMarhati Municipality. I.L.R. (1937) 1 Cal. 

r wxr 4 ? C 500=9 R c 233=63 C.L.J. 426=40 
^•W.N. 1070=A.I.R. 1936 Cal. 506 (F.B.). 

“7 Ss. 123, 133 and 2, Proviso —Assessment 
jJ c .?* x ?ervancy rate—Valuation list not prepared — 
validity of assessment. 

a £sessment of property to a conservancy rate 
nder S. 123 of the Bengal Municipal Act, 1932, 
o ll A° u t preparing a valuation list as provided in 
^ U3of that Act, is ultra vires. A valuation list 
spared under the old Act of 1884 is not saved by 
tne proviso to S. 2 of the new Act so as to make 

nl C j p « r fP, arat * on °* a * res b list unnecessary. (Rau 
ond Mukherjea, JJ.) Municipal Commissioners 
?L Da cca v Gangamani. 187 I.C. 605=12 R C. 

C»U 53 CX J ' 583=44 C.W.N. 277=A I.R. 1940 


S. 182 or S. 123 (1) (/) of that Act, although no 
particular trade is indicated thereby. A company 
answering to that designation is, therefore, liable 
to take out a licence and pay the tax under S. 182. 
(Henderson and Biswas , JJ.) Lanpal and 
Clark, Ltd. v. Chairman, Jalpaigiri Municipa¬ 
lity. I L.R. (1938) 1 Cal. 35=174 I.C. 673=10 
R.C. 704=41 C.W.N. 1022=A.I.R. 1937 Cal. 551. 

Ss. 278 and 281— Municipality not provid¬ 


ing adequate drainage — Suit, if lies — Proper 
remedy. 

No suit lies against the Municipality for non¬ 
feasance in respect of their duty under S. 278 of 
the Bengal Municipal Act to provide adequate 
drainage. The only remedy in such a case is 
under S. 281 of that Act, which gives a right of 
intervention to the Local Government. (M.C_ 


Q.. D .—24 
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Ghose and Bartley, JJ.) Jogendra Nath Baner- 
jee v. Tollygunj Municipality 181 I C. 762= 
llR C. 852=68 CL.J. 267=42 C.W.N. 768= 

A I.R. 1939 Cal. 178. j 

-S. 295— Maintenance of meter in good con¬ 
dition—Duty of Municipality. 

Under S 295 of the Bengal Municipal Act, the 
duty of maintaining the meter in good order rests 
upon the.Municipality and not on the owner or 
occupier of the house. It is true that under rules 
framed by Government which were adopted as 
bye-laws by the Municipality, the entire costs of 
house connection including the expenses of a 
meter had to be borne by the owner or occupier 
of the house, but there is no rule or bye-law that 
the costs of maintaining the meter in good order 
have to be met by the house owner and not by the 
Municipality. (B’K Mukherjea, J.) Sarat Chan¬ 
dra Guha y. Kalipada Ray. 180 I.C 391 = 11 
R.C. 682=68 C L.J. 463=A.I.R. 1939 Cal. 254. 

-S. 302 (2)— Excess water consumed by sole \ 

occupier—Liability of owner. 

Sub-S. (2) of S. 302 of the Bengal Municipal 1 
Act means that when there is only one occupier of 
a house under an owner and there is excess 1 
water consumed by the occupier, he, the 1 
occupier, shall be liable for the excess water. In ! 
such a case, the occupier alone is liable and not 
the owner. (MC. Ghose, J.) Narendra Nath 
Sen v. Commissioner of the Dum-Dum Munici- j 
pality. 41 C.W.N. 222. 

-S. 309 (d)— Non-repair of meter — Power 1 

of Commissioner to cut off -water. 

S. 309, Cl. (d) of the Bengal Municipal Act does 
not empower the Commissioner to cut off water 
supply on the ground of any defect in or non¬ 
repair of the meter. (B.K. Mnkerjea, J.) Sarat 
Chandra Guha v. Kalipada Ray. 180 I C. 391 1 
=11 R.C. 682=68 C.L.J. 463=A.I.R. 1939 Cal. I 

254. I 

-S. 317— Scope. i 

S. 317 applies to persons who intend to erect a 
building. It has nothing to do with persons who 
start to erect surreptitious buildings, are caught 
red-handed and then stopped. (Henderson and 
Mohamed Akram, JJ.) Amulya haran Paul v. 
Kanchrapara Municipality. 71 C.L.J. 588= 
A.I.R 1940 Cal. 336. 

--'as amended), Ss. 326 and 501— Material 

alteration—Person removing partition wall within 
building. 

S. 326 (2), Bengal Municipal Act, only refers to 
increase in the cubical capacity of a building or 
any part thereof. Where a person removes a 
partition wall in the building and thereby increases 
the area of the rooms, it does not necessarily 
result in the increase of the cubical capacity of 
the building as distinguished from the rooms 
within the building and unless it is shown that the 
cubical capacity of the building is affected, it can¬ 
not be said that there has been a material altera¬ 
tion within the meaning of S. 326 of the Act. 
Hence permission of the Commissioners under 
S. 501 is not required. (Jack, J.) Ram Ratan 
Lall v. Chairman of the Asansol Municipa¬ 
lity. 173 I.C. 63=10 R.C. 484=39 Cr.L.J. 258= 
41 C.W.N. 1316=A.I.R. 1937 Cal. 556. 

———S. 370 (1) (ix)— Offence of burning bricks 
without licence—Resolution of Commissioners 
Interpretation. 


BENGAL MUNICIPAL ACT (1932), S. 535. 

The resolution of the Municipal Commissioners 
passed at a meeting was in two paragraphs. In the 
first paragraph the relevant words were these:— 
“It was unanimously resolved that the following 
rates, taxes and fees be in force within the limits 
of the Municipality under S. 123 of the Bengal 
Municipal Act, l u 32 and at the rate and scale 
specified against each". Then began the second 
paragraph:—“It was unanimously resolved that 
under S. 370 of the Bengal Municipal Act licences 
be leviable for the following purposes at the scale 
mentioned against each." The accused persons 
were convicted by the lower Court under S. 370 
(1) (ix) of the Bengal Municipal Act for haying 
without licence burnt bricks on different premises. 
It was contended for them that as the words 
“within the limits of the Municipality" were used 
only in the first paragraph of the resolution and 
not in the second, no limits were fixed by the 
Municipality for the operation of S. 370 and if 
that be so the levying of fees was ultra vires, 

Held, that on a plain reading of the resolution, 
it was clear that it was the intention of the Muni¬ 
cipal Commissioners that S. 370 should apply to 
the whole of the Municipality and that as the 
accused persons proceeded to make bricks and 
burn them and made profit thereby without taking 
licences which they were directed by the munici¬ 
pal officers to take, they had no defence on the 
merits. (M. C. Ghose, J.) Emperor v. Krishna 
Chandra Banerji. 64 C.L.J. 524. 

-S. 535— Applicability — Defective hackney 

stand—Nuisance resulting from—Suit for per - 
manent injunction and damages. 

S. 535 of the Bengal Municipal Act has no 
application to a suit for a permanent injunction 
and damages in respect of a continuing nuisance 
resulting from the erection of a defective 
hackney carriage stand with no suitable contri¬ 
vance for drainage. (R.C. Mitter,J.) Nirmal 
Chandra Sanyal v. Municipal Commissioner of 
Pabna Town. I.L.R. (1937) 1 Cal 407=167 I.C. 
254=9 R.C. 665=40 C.W.N. 1353=A.I.R. 1936 
Cal. 707. 

--S. 535— Notice not mentioning all reliefs 

claimed in suit—If invalid. 

The fact that a notice under S. 535 of the 
Bengal Municipal Act does not mention all the 
reliefs claimed in the suit, does not make it in¬ 
valid. (S. K. Ghose, J.) Municipal Commis¬ 
sioners of Nabadwip Municipality v. Satish 
Chanora Modak. 70 C.L«J. 41. 

--S.535 —Scope and applicability. 

S. 535 of the Bengal Municipal Act cannot be 
taken to apply only in those cases where the 
plaintiff claims damages or compensation for 
some wrongful act committed by the Commis¬ 
sioners. It is clear from the wording of the 
section that it applies to all suits for any act pur¬ 
ported to be done under the Act. A suit for a 
mere declaration would, no doubt, be exempted, 
but not a suit for a declaration combined .with a 
suit for confirmation of possession and injunc¬ 
tion. (Jack, J.) Bidhu Bhusan Majumdar v. 
Commissioners of the Baranagore Municipa¬ 
lity. 42 C.W.N. 467. 

-S. SZS—Suit for illegal omission of Muni¬ 
cipality — Notice, if necessary. . , 

The words “for any act purp >rtmg to be done 
under this Act" in S. 535 of the Bengal Municipal 
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Act include an illegal omission. Consequently a 
suit for a non-feasance or illegal omission of the 
Municipality would be bad, if the notice required 
by the section is not given. ( M.C. Ghose and 
Bartley, JJ.) Jogendra Nath Banerjee v. Tolly 
gunj Municipality. 1811.0.762=11 RC. SS2 
=68 C L.J. 267=42 C.W.N. 768=A.I R. 1939 
Cal. 178 

-Sch. IV, Class I— ‘Construction-Trans¬ 
acting business for profit’. See Bengal Munici- 
pal Act, S. 1*2 and Sch. IV, Class I. 41 C.W. 
N. 636=A.I R. 1937 Cal. 324. 

-Sch. IV, Class I— Profit, it must accrue 


CIVIL, CRIMINAL AND REVENUE. 


374 


within municipality. 

It is not necessary under class 1 of Sch. IV of 
the Bengal Municipal Act that the profit must be 
received or realised by the company within the 
Municipality, or that all the operations connected 
with the business constituting the trade of the 
company should be carried on within the Munici¬ 
pality. It would be enough of the transactions 
within the Municipality are carried on as part of 
the business. ( Henderson and Biswas, JJ ) 
Landale and Clark, Ltd. v. Chairman, Jalpai- 
giri Municipality. I.L R. (1938) 1 Cal. 35=174 
I.C. 673=10 R.C. 704=41 C.W.N. 1022=A.I.R. 
1937 Cal. 551. 

BENGAL N W. PROVINCE AND ASSAM 
CIVIL COURTS ACT (XII OF 1877). See 
Bengal Agra and Assam Civil Courts Act. 

BENGAL OPIUM SMOKING ACT (X OF 

1932), S. 8 — Presumption under — When arises. 

The fact that the accused and two other per¬ 
sons were sitting in a room together and that one 
of them was smoking a preparation of opium, es¬ 
tablishes the presumption referred to in S 8 of 
the Bengal Opium Smoking Act, and if this pre¬ 
sumption has not been rebutted in any way, the 
conviction of the accused under S. 7 of the Act 
cannot be questioned. ( Bartley and Henderson , 
JJ.) Pulin Behari Dutta v. Emperor. 42 C.W 
N. 384. 

BENGAL PATNI REGULATION (VIII OF 

1819) — Liability to sale under — Presumption — 
Putnis created subsequent to the passing of the 
Regulation-Principles governing applicability of 
the Regulation to such Putnis—Pottah describing 
tenure as Putni — Construction. 

After the Patni Regulation was passed, the ex¬ 
pression ‘Putni Taluk’, acquired a distinct tech¬ 
nical meaning. In a case therefore where a Putni 
Taluk specifically described as such, is created 
after the year 1819 the general principle is that the 
parties must be intended to have created a Taluk 
of the denomination given in the Regulation itself 
with all the incidents attached to it under the 
Regulation. On a contention that there were 
certain clauses in the Pottah in question which 
limited the incidents of this Putni Taluk. 

Held, that the words in the document indicated 
that the parties did not intend to give up their 
rights under the Patni Regulation. (Nasim Ali 
and Mukherjea, JJ.) Gadahar Roy Choudhury 
v Dhirendra Nath Ghose. 175 I.C. 128=10 R 
C. 747=66 C L. J. 97=A.I.R. 1938 Cal. 180. 

--S. 8— Cess, lakheraj cess and costs—Right 

of zemindar to include in advertised balance _ 

Bengal Cess Act, S. 47. 

In view of the provisions of S. 47 of the Cess 
Act, the zemindar is entitled to include the ar- 


BENGAL PATNI REGULATION (1819), 
S. 8 

rears of cess in the demand which is made under 
S. 8 of the Patni Regulation. The arrears of 
lakheraj cess can also be included by the zemin¬ 
dar within whose estate the rent-free lands are 
situated. Costs which are incidental to the de¬ 
mand for rent can also he included in the adver¬ 
tised balance. (S' K. Ghose and Patterson, J J .) 
Provat Kumar Sinha v. Bijoy Chanii Mahatab. 
41 C.W.N. 946. 

-S. 8— Patni taluk held under more than one 

zemindar—Application for its sale—If must be 
made by all. 

Where there are more than one zemindar under 
whom a patni taluk is held, the application to the 
Collector for its sale under S. 8 uf the Patni Re¬ 
gulation must he a joint application made by all 
of them. ( Milter and Roxburgh, JJ ) KlR\N 
Chandra Roy v. Brojescharan Sen. I.L R. 
(1940) 1 Cal. 442=71 C.L.J. 110=44 C.W.N. 
415=A.I R. 1940 Cal. 306. 

S. 8— Publication of notice — Mode of — 


Onus of proof. 

Notice under S. 8 of the Patni Regulation must 
be published at the katchery on the land of the 
defaulter, and only if there is no such katchery, 
then at the principal town or village appertain¬ 
ing to the taluk sought to be sold. The onus is 
entirely upon the zemindar to prove that the 
notice has been served in terms of the Regulation. 

(Mitter and Roxburgh, JJ.) Kiran Chandra 
Roy v. Brojescharan Sen. I.L R. (1940) 1 Cal. 
442=71 C.L.J. 110=44 C.W.N. 415=A.I.R. 1940 
Cal. 306. 

- S. 8 —Service of notice — Signatures of 

three substantial persons obtained—Name of one 
of them signed by one of the others — Formalities, 
if complied with. 

Where the sale notice is served by obtaining 
the signatures of three substantial persons, there 
is sufficient compliance with the requirements of 
the section although the name of one of them, 
who was an illiterate person, was with his consent 
signed by one of the others. ( S.K . Ghose and 
Patterson, JJ .) Provat Kumar Singh v. Bijoy 
Chand Mahatab. 41 C.W.N 946. 

-—Ss. 8 and 9— Intermediate tenure created by 

zemindar over existing putni — Validity—Interest 
of such tenure holder—Whether can be sold under 
the Regulation. 

It is quite legal and proper on the part of a 
zemindar to create an intermediate tenure over 
an existing putni. The interest of such an inter¬ 
mediate tenure-holder can be sold under the pro¬ 
visions of the summary sale as laid down in the 
Putni Regulation, provided there is a distinct 
agreement to that effect between the zemindar 
and the intermediate tenure holder. Such an 
agreement would be perfectly valid, though it 
could not operate in any way to the injury of the 
existing putnidar. The provision for summary 
sale in the Putni Regulation is not confined to 
putni tenures in the strict sense of the word, but 
extends to every kind of saleable tenure, provided 
there is e’ear stipulation for such sale in the 
lease. ( M.C■ Ghose and Mukherjea, JJ.) Dur- 

GAKANTA MAJUMDAR V. SURENDRA PRASAD LaHIRI 

Chowdhury. I.L.R. (1937) 1 Cal. 788=41 C. 
W.N. 364. 
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BENGAL PATNI REGULATION (1819), 
S. 10. V 

10 Receipt of notice—If to be read. 


The expression “until the receipt of the notice 
shall have been read” occurring in the second 
clause of S. 10 cannot be interpreted to mean that 
the notice may be read privately and that it has no 
more force than that some document is taken “as 
read at a proceeding. The object of this provi- 
s *9 n r .’ s clearly to ensure correctness and publicity. 
(S.K. Ghose and Patterson, JJ.) Jaladhi Chan¬ 
dra Mukherjii'. Parpati Charan Mukherji 
172 I.C. 827=10 R.C. 433=41 C.W.N. 1262=65 
C.L.J. 534=AI.R. 1937 Cal. 673. 

- ~S. 11— "Incumbrance ''— Commutation of 

rent in kind into cash rent by patnidar—If amounts 

to. 

An arrangement made by a patnidar with a ten¬ 
ant for payment of cash rent for the holding, 
instead of rent in kind, cannot be said to amount 
to an incumbrance. It is merely a bona fide engage¬ 
ment made with the tenant and is, therefore, 
covered by Cl. (3) of S. 11 of the Bengal Patni 
Taluk Regulation. ( Edgley, J .) Btjoy Chand 
Mahatab v. Bepin Behari Mandal. 44 C.W.N. 
230. 

- S. 11 (1)— Grant of mokarari right to culti¬ 
vator—If an incumbrance. 

When no under-tenure is created between the 
putnidar and the actual cultivator, but the latter 
himself is given a right of fixity of rent, the grant 
of mokarari right by the putnidar is an incum¬ 
brance within the meaning of S. 11, Cl. (1) of the 
Putni Regulation, and the right cannot subsist 
after the putni sale, unless it comes within the ex¬ 
ception, provided for in Cl. (3) of S. 11. ( Mukher- 
jea, J.) Annada Prasanna v. Ram Saran 
Kower. 172 I.C. 602=11 R.C. 133=41 C.W N. 
1234=A.I.R. 1937 Cal. 686. 


-S. 11 (3) — Engagement relating to fixity of 

rent between putnidar and raiyat— If binds pur¬ 
chaser at putni sale. 

An engagement relating to fixity of rent between 
the defaulting putnidar and a raiyat, is not bind¬ 
ing on the purchaser at a putni sale under the 
provision of Cl. (Hi), S. 11 of the Putni Regula¬ 
tion. After the putni sale, the mokarari character 
of the tenancy would be lost and the future right 
of the parties would be governed by the law for 
the time being in force. The purchaser would, 
therefore, be able to claim enhancement of rent 
for any reason for which a landlord is entitled in 
law to claim enhancement. (Mukherjea, J.) 
Annada Prasanna v■ Ram Saran Kower. 172 
I.C. 602=11 R.C. 133=41 C.W.N. 1234=A.I.R. 
1937 Cal. 686. 

—--S. 11 (3) — Settled raiyat— If a khudkasht 

raiyat. 

It cannot be said that a settled raiyqt must 
necessarily be a khudkasht raiyat within the mean- , 
ing of S. 11, Cl. (3) of the Patni Regul dion. The 
essential thing in a khudkasht raiyat is that he is. 
a resident cultivator, who ^olds land in the village 
in which he has his fixed residence. Even a non¬ 
resident cultivator can acquire the status of a 
settled raiyat by holding and cultivating lands in 
a village for a period of twelve years. (Mukherjea, 
/.) Annada Prasanna v. Ram Saran Kower. 
172 I.C. 602=11 R.C. 133=41 C.W.N. 1234=A. 
X.R. 1937 Cal. 686. 

-S. 13—Putnidar*s liability for putni rent — 

Transfer of interest by putnidar —Transfer not 


BENGAL PATNI REGULATION (1819), 

S. 14. 

registered in landlord's serista—Putnidar, 
if bound by lazv to pay putni rent. 

A putnidar is liable to pay the zemindar’s putni 
rent and cannot seek to avoid liability for the same 
on the ground that he has transferred his interest 
to another, when such transfer has not been regis¬ 
tered in the zemindar’s serista, under S. 13 of the 
Putni Regulation, the zemindar is not bound to 
recognize the putnidar s transferee until certain 
conditions are fulfilled, until the name of the pur¬ 
chaser of a putni tenure is registered in the 
zemindar’s serista, the transfer does not affect the 
zemindar’s right to bold the recorded Putnidar 
liable for rent and may ignore the transferee. In 
spite of the transfer the putnidar continues liable 
for rent, and is the person “bound by law” to pay 
the rent within the meaning of S. 69 of the Con¬ 
tract Act. (D.N. Mitter and Patterson, JJ.) 
Adhar Chandra Mandal v. Dolgobinda Das. 
63 Cal 1172=167 I C. 604 (2)=9 R.C. 707 
=63 C.L.J. 287=40 C.W.N. 1037=A.I.R. 1936 
Cal. 663 


-S 14— Defaulting putnidar— Right to sue 

to set aside sale. 

A defaulting putnidar is entitled to sue to set 
aside a putni sale on the ground that it was vitiat¬ 
ed by error in the procedure and the sale has 
caused serious prejudice to him. (S.K. Ghose and 
Patterson, J J .) Jaladhi Chandra Mukherji v. 
Parbati Charan Mukherji. 172 I.C. 827=10 
R.C. 433=41 C.W.N. 1262=65 C.L.J. 534=A.I. 
R. 1937 Cal 673. 

- S. 14—Patnidar Paying direct to zemindar 

on date of sale—Right to stop sale. 

There is nothing in the provisions of the Patni 
Regulation which disentitles the putnidar from 
paying the demand up to date direct to the zemin¬ 
dar even on the date of the sale. But unless the 
payment is made within the period of the notice, 
it cannot be said that the putnidar has a statutory 
right to stop the sale by such payment to the 
zemindar. (S. K. Ghose and Patterson, JJ. ) 
Jaladhi Chandra Mukherji zl Parbati Charan 
Mukherji. 172 I.C. 827=10 R.C. 433=41 C.W. 
N. 1262=65 C L. J. 534=A.I.R. 1937 Cal. 673. 

- “S. 14—Putni sale—Liability to be set aside 

—Mistaken impression on part of auction-pur¬ 
chaser. 

A mere mistaken impression on the part of the 
auction-purchaser will not be sufficient to justify 
the setting aside of a putni sale. It will have to 
be shown further that there was an error in the 
statutory procedure which led to such a wrong 
impression, if any. (S. K. Ghose and Patterson, 
JJ.) Jaladhi Chandra Mukherji v. Parbati 
Charan Mukherji. 172 I C. 827=10 R.C. 433 
=44 C.W.N. 1262=65 C.L.J. 534=A.I.R. 1937 
Cal. 673. 

-S. 14— Scope—Deposit of amount — Sale, if 

must be stayed. 

S. 14 does not refer to payments made in satis¬ 
faction of the demand but provides for deposits 
being made to stay the sale. The lodging of the 
amount claimed is a condition precedent under 
both clauses of S. 14. But even if this condition 
is complied with, it does not follow that the sale 
must be stayed. The zemindar is made exclu¬ 
sively responsible for saying whether the demand 
is satisfied or not, and where the summary inves¬ 
tigation is not finished in time, the lot will be put 
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up to sale nevertheless at the risk of the zemin¬ 
dar. (5. K. Ghose and Patterson, JJ.) Jaladhi 
Chandra Mukherji v. Parbati Charan Mu- 
kherji. 172 I.c. 827=10 R.C. 433=41 C.W.N. 
1262=65 C.L.J. 534=A.I.R. 1937 Cal. 673. 

•S. 14 —Scope—If exhaustive—Suit to de- 
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xlare that patni sale is collusive and fraudulent 
and not binding — Maintainability — Proper frame 
of suit—Amendment of plaint—Permissibility at 
late stage. 

The only remedy open to a person who wishes 
to challenge a patni sale is that provided by S. 14 
of the Bengal Patni Regulation, and he is not 
entitled to any relief unless he proceeds in accor¬ 
dance with the provisions of that section. That 
is to say he must sue to set aside the sale. A suit 
for a declaration that a patni sale is void and not 
binding by reason of collusion and fraud on the 
part of the defendant is not maintainable. Where 
the suit as framed is objected to as not maintain¬ 
able in the written statement of the defendant, 
but application to amend the plaint is made at a 
late stage, at the very close of the suit and after 
the expiry of the period of limitation for the suit, 
the Court acts properly in rejecting the amend¬ 
ment sought to be made. Such an amendment, if 
allowed, would interfere with the rights of the 
purchaser at the sale. The fact that the pur¬ 
chaser is a party to the suit does not affect the 
matter. The discretion exercised by the lower 
Courts in rejecting the application for amendment 
wiH not be interfered with in second appeal. 
<{Jock and Edgley. JJ ) Mahomed Badsha Mia v. 

wm A ?*m UN Chandra Singh Bahadur. 40 C. 

14-A—- Application—Shortage in deposit 
--■If can be waived—Zemindar not objecting to 
deposit—Power of Court to set aside sale. 

As a general rule it is no doubt true that a 
person can waive a benefit intended solely for 
h,n {* it would make no difference whether 
such benefit is conferred on him by contract or by 
statute. It is equally well settled that if such a 
provision made in a statute, though for his benefit, 
is also intended for the benefit of or protection of 
the interest of others or is based on public policy, 
there can be no scope for the application of the 
principle of waiver. By a sale of a patni 
under the regulation the auction-purchaser 
acquires very valuable rights. Hence there is no 
scope for the application of the principle of 
waiver in applying S. 14-A of the Patni Regula¬ 
tion and the mere statement by the zemindar that 
he has no objection to set aside the sale will not 
c «r e the illegality of shortage of deposit. ( R . C. 
Mitter, /.) Nanda Kumar Pande v. Sourendra 
Nath Ghose. 166 I.C. 452=9 R.C. 532=40 C. 
W.N. 792=A.I.R. 1936 Cal. 129. 

--S. 14, First —Ground for reversal of sale — 

Non-deposit of 15 per cent, of purchase-money on 
■date of sale. 

The fact that 15 per cent, of the purchase*money 
was not deposited on the date of sale in terms of 
S. 9 of the Patni Regulation is not such an irre¬ 
gularity which would entitle a party*to have a 
Patni sale reversed, when the whole amount of the 
purchase-money was deposited within 8 days of 
the sale and was accepted by the Collector. 
{Mitter and Roxburgh, JJ.) Kiran Chandra Roy 
Brojescharan Sen. I.L.R. (1940) 1 Cal. 442 


BENGAL PATNI REGULATION 
S. 15. 

=71 C.L.J. 110=44 C.W.N. 415=A.I R. 1940 
Cal. 306. 

-S. 14, First— Ground for reversal of sale — 

Notice under S. 8 making excess claim. 

If the notice issued under S. 8 of tlie Patni 
Regulation includes a claim to interest on the 
arrears of rent which the zemindar is not entitled 
to, and the excess claim made is for a substantial 
amount, there is suthcient ground for the reversal 
of the sale. ( Mitter and Roxburgh, JJ.) Kiran 
Chandra Roy v. Brojf.scharan Sen. I.L.R. 
(1940) 1* Cal 442=71 C.L.J. 110=44 C.W.N. 
415=A.I R. 1940 Cal. 306. 

-S. 14, First— Ground for reversal of sale — 

"On any other ground" — Interpretation. 

The second paragraph of the first part of S. 14 
of the Patni Regulation does not indicate exhaus¬ 
tively the grounds for which a patni sale can be 
reversed. One specific ground is indicated, 
namely, there being no balance, but the words 
following, namely, “on any other ground” cannot 
be construed on the principle of ejusdem generis, 
that is to say other grounds need not be of a 
nature similar to the ground of total absence of 
arrears. Any ground which may affect the right 
of the zemindar to make that questioned sale 
would be suthcient. ( Mitter and Roxburgh, JJ.) 
Kiran Chandra Roy v. Brojescharan Sen. 
I.LR. (1940) 1 Cal. 442=71 C.L.J. 110=44 C. 
W.N. 415=A.I R. 1940 Cal. 306. 

-S. 14, First— Reversal of patni sale — 

Remedy of patnidar . 

The second paragraph of the first part of S. 14 
of the Patni Regulation confers on the defaulting 
patnidar the right to sue the zemindar in the 
Civil Court for reversal of the sale. That is the 
only form of remedy given to him for a patni 
sale cannot be attacked collaterally and holds 
good till it is reversed in a suit brought under 
that sub-section. ( Mxtter and Roxburgh, JJ.) 
Kiran Chandra Roy v. Brojescharan Sen. I.L. 
R. (1940) 1 Cal. 442=71 C L.J. 110=44 C.W.N. 
415=A.I.R. 1940 Cal. 306. 

-S. 14, Second— Summary ihvestigation by 

Collector — Patnidar, if bound to ask for. 

Under the second part of S. 14 of the Patni 
Regulation, the patnidar can r no doubt, ask for a 
summary investigation by the Collector not only 
when his case is that no balance was due but also 
when he contends that the balance claimed was 
more than what the zemindar was entitled to. But 
he is not bound to ask for it but may reserve it 
for a suit for reversal of the sale under the sec¬ 
tion. {Mitter and Roxburgh, JJ,) Kiran Chan¬ 
dra Roy v. Brojescharan Sen. I.L.R (1940) 1 
Cal. 442=71 C.L.J. 110=44 C.W.N. 415=A.I.R. 
1940 Cal. 306. 

S. 15 (2 )—Application by purchaser for 
issue of ^ proclamation—Application resisted by 


darputnidars —Power of Court to decide questions 
raised between parties. 

If an application under S. 15 (2) of the Patni 
Regulation is made by a purchaser of a putni 
taluk for the issue of a proclamation, there is a 
duty cast upon the Judge before whom the appli¬ 
cation is made to consider and determine, at any 
rate in a summary fashion whether the circumst¬ 
ances are such that the purchaser can justly have 
a proclamation issued in his favour. If the dar¬ 
putnidars appear in the proceedings and resist the 
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application, the Court is entitled to decide ques¬ 
tions raised between the parties by a summary 
enquiry. ( Costello , A.C.J. and Edgley, J.) Debi 
Sankar Banerjee v. Jnanendra Narayan. ! 
41 C.W.N. 1280. 

-S. 15 (2)— Issue of proclamation—Duty of 

Judge. 

There is a duty cast upon the Judge before ; 
whom an application is made under S. 15 (2) of 
the Patni Regulation to consider and determine, 
at any rate in a summary fashion, whether the 
circumstances are such that the purchaser can 
justly have a proclamation issued in his favour. 

( Cos'ello. A CJ. and Edgley, J.) Byom Kesh 
Mukherji v. Nirendra Narayan Bagchi. I L R. 
(1938) 1 Cal. 427=41 C.W N. 1280=179 I C. | 
675=11 R.C. 593=A I R. 1939 Cal. 110. 

BENGAL PUBLyC DEMANDS RECO- 1 
VERY ACT (III OF 1913), Ss 3 (1) and 20- 
Order directing addition as parties of certain 
persons—Names not specified in order nor added 
in certificate—If makes them certificate debtors. 

An order merely directing the addition as 
parties of certain persons, whose names were not 
specified in the order, nor added in the certificate, 
cannot make these persons certificate-debtors 
within the meaning of S. 3 (1) and consequently 
their rights do not pass by the sale. ( Mukherfea 
nnd Roxburgh, JJ ) Bharat Bandhuv. Ranen- 
dra Kumar 187 I.C. 276=12 R.C. 555=70 C.L. 
j 370 =A.I.R. 1939 Cal. 752. 

'LL _Ss 5 and 6 —Jurisdiction of certificate 

0 fficer—Property situate outside his district. 

The jurisdiction of the certificate officer under 
S 5 of the Public Demands Recovery Act does 
not depend upon the situation of the property in 
respect of which the demand arises but upon the 
place where the money is demandable or payable. 
If this place is within the district where the 
certificate officer holds office, the certificate officer 
has jurisdiction to receive the requisition and to 
make a certificate although the property is situate 
outside the district. (Nasim AH and Rau.JJ.) 
Secretary of‘State for India, v Syf.d Sadak 
Reza. 44 C WN 901. f I 

_Ss 7 and 21— Certificate-debtor, a lunatic — 

Notice served on him and not on his guardian — 
Validity of sale—Decree and certificate — Differ¬ 
ence—Determination of lunacy—Order of Court 
if necessary. 

The service of the notice under S 7 of the 
Public Demands Recovery Act on the certificate- 
debtor who is a lunatic, instead of on his guar¬ 
dian does not make the sale void There is an 
essential difference between a decree passed by a 
Court and a certificate. A decree cannot be 
made without proper service on the defendant 
and without some evidence. A certificate has the 
force- of a decree when signed under S. 4 and 
filed under S. 7 of the Public Demands Recovery 
Act; no evidence has to be taken and no notice 
has to be served. Lunacy is determined not by 
an order of the Court but by recovery. (Hender¬ 
son, J.) Jogesh Chandra Banerjee v. Djgendra 
Chandra Banerjee. I L R. (1939) 1 Cal 517= 
183 I C 515=12 R.C. 163=43 C.W.N. 1177 = 69 
C.L J. 374=A I R. 1939 Cal. 542. 

. ■ S. 8 — Order prohibiting tenants from 

paying rent and for sale of property outside 
District—Jurisdiction of certificate officer. 


Per Nasint Ali, J. —Under S. 8 ( b ) of the 
Public Demands Recovery Act, the certificate 
debt becomes a charge upon the immovable pro¬ 
perty of the certificate debtor wherever situated 
after the service of notice of the certificate under 
S. 7 upon the certificate debtor. An order of the 
certificate officer prohibiting the tenants from 
paying their rents to the certificate debtor and an 
order by him for sale of the properties are not, 
therefore, without jurisdistion although the pro¬ 
perties affected by the orders are outside his 
district. (Nasim Ali and Rau, JJ.) Secretary 
of State for India v . Syed Sadak Reza. 
44 C.W.N. 901. 

-S. 19 (3)— Attaching certificate-holder — 

Position of—Right to adjust attached decree to his 
satisfaction — C. P. Code, S. 146 and O. 21, R. 53 
(3). 

The provisions of S. 19 of the Public Demands 
Recovery Act and S. 146 and O. 21, R. 53, C. P. 
Code, make the attaching certificate-holder or the 
attaching decree-holder the representative of the 
original decree-holder only for a limited purpose, 
namely, for executing the attached decree and for 
satisfying his own decree out of the proceeds of 
the execution. He is, therefore, not competent to 
adjust the attached decree to his own satisfaction 
and release the judgment-debtor from his liability 
under the decree. (Nazim Ali and R. C. Milter, 
JJ.) Durga Prasad Cham aria v. Secretary of 
State for India. 172 I C 560=10 R.C. 397=41 
C.W.N. 880=A.I R. 1937 Cal. 468. 

- Ss. 34 and 37 — Petition under S. 9— Right 

of certificate debtor to maintain suit. 

If the certificate debtor has filed a petition under 
S. 9 he cannot bring a suit until after the date of 
determination of that petition. Hence a suit 
under S 34 before such decision is premature ; but 
the certificate debtor, where fraud is alleged, is 
not limited to a suit under S. 34 of the Act but 
can bring a suit independently of its provisions. 
(Jack, J.) Harskamukhi Dasi v. Naba Krishna 
Roy. 178 I.C. 941=11 R.C. 437=A.I.R. 1938 
Cal. 609. 

- Ss. 34, 37 and 9 — Petition filed under S. 9, 

pending—Certificate debtor’s rights to maintain 
suit. 

Per Jack, J. —If a certificate debtor files a peti¬ 
tion of objection under S. 9 of the Public 
Demands Recovery Act, he is not entitled to bring 
a suit under S. 34 of the Act, until after the deci¬ 
sion of the certificate officer under S 10. But if 
he alleges fraud, he is not bound by S. 34, and he 
can mainfain a suit under S. 37 of the Act. 

(Nazim Ah and Mukherfea, JJ.) Harshamukbi 
Dasi v. Naba Krishna Roy. 44 C.W.N. 433=71 
C.L J. 192=A.I.R. 1940 Cal. 314. 

-- S 36, Proviso (a) —Suit to set aside sale — 

Limitation. 

S. 36, Proviso (a) of the Public Demands Re¬ 
covery Act lays down a rule of limitation, and a 
suit to set aside a sale instituted more than a year 
after the delivery of possession to the purchaser 
is, therefore, time barred. (Henderson and Latt- 
fur R a It n fan, JJ.) Dhirf.ndra Nath Bhatta- 
charjee v. Charu Chandra Mittra. 188 I C. 
169=12 R C 657=43 C.W.N. 849=70 C.L.J. 329 
=AI R. 1940 Cal. 207. 

-S. 37— Adjustment of certificate debt — 

Question relating to— r-Jurisdiction of Civil Court . 

• 
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A question arising between the certificate-hol- | 
der and .the certificate debtor relating to an ad¬ 
justment of the certificate debt is to be deter- 
mined by the certificate officer and not by the 
Civil Court in a suit. (Nasim Ali and Rau. JJ) 
Secretary of State for India v. Syed Sapak 
Reza. 44CW.N.901. 

-Ss. 37 and 35— Question, if certificate was 

''duly filed"—Jurisdiction of Civil Court. 

Per Rau, J .—The question, whether the certifi¬ 
cate has been “duly filed under the Act" is not 
excluded from the purview of the Civil Court 
either by S. 35 or by S. 37 of the Public Demands 
Recovery Act. (Nasim Ali and Rau. JJ.) Secre¬ 
tary of State for India v. Syed Sadak Reza. 44 
C.W.N. 901. 

-S. 37 —Suit to set aside sale— Non-joinder 

of Secretary of State—Fraud found by Court- 
Proper order 

A suit was filed for setting aside a sale held 
under the Public Demands Recovery Act on the 
ground of fraud. The Court found that the sale 
was brought a^out by the fraud of defendant 
No. 2, but dismissed the suit on the ground that 
the Secretary of State for India in Council was 
not made a party to it. 

Held, that the Court without setting aside the 
sale should have, in view of its finding as to fraud, 
passed a decree declaring that the Jote purchased 

at the certificate sale by defendant No. 2 in the 

benami of the defendant No. i was held by the 

l £ f^ S . f0rlhe benefit of the Plaintiffs accor¬ 
ding to their interests at the date of the sale 

t Q ° h the re P a ,y ment b y them of their propor¬ 
tionate share of the purchase price and of the 
costs Properly incurred with interest at 6 per cen 

from the date of saie up to the date of renav- 
C.L. j. 25lf faW ' L) ANU MiAH 0si Miah 71 

c r fi - 

sue upon. Jirxcl Hoard, if can 

Pu A b,4 U fc^t^ v “" de : t - r -‘. U"de r the 
tificate dues, was released rf i spect of co¬ 

surety executing a securitv * UC f h arrest °" a 
certificate officer agreei^n.^ a favour ° f ,he 
payment of the decree nd suret y for the 

Board, and to product due to the District 

particular date In a c Judgment-debtor on a 

District BoaJd. * SUlt on b ™d by the 
contract of guarantee mei ? t W ? s * n tbe nature °f a 

tract Act ^ ] - 26 oi the Con “ 

maintained by the r2J4 h a suit could not be 
bond, he being deemed ? tC £ fficer on such a 
the Act. yet that fs ^ l be a Court b V S. 57 of 
Board having been deni-iv^ 01 * tbe District 
by the action of the certifir°* f ,t y >r °per remedy 
held not entitled to maint!»i^ te °. fficer » should be 
security which wa?Idm£ a J f UIt to enforce the 

unless of course Tis bar-A y f ° r itS benefit 

Pie. Is harred by any other princi- 

re^'s^d^xceprion iTth?^® wi , thi * the well ‘ 

Tweedlev. Atkinson f * j CI i era * as laid down 

a trust, and thlt th ’ on the crta tion 

nominte or trustee of officer being a 

Was en, ltled J sue 5j str i? Board > the 
Wenderson and Biswas 77\ P x, nthe co ntract - 

s, jj.) Malda District 
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Board v. Chandra Kl:tu Narayan Singh. I.L. 
R. r 1937) 2 Cal. 698—175 I.C 929 = 10 RC 
19=41 C.W.N. 1008=66 C.L.J, 373 = A.I.R. 1937 
Cal. 625. 

BENGAL PUBLIC GAMBLING ACT (II 
OF 1867), S 6 — Pres it >>1 p lion u tide r—A p plica b t- 
lity to prosecution under. 

All the persons present in such an enclosed 
place as a common gaming house, ma\ naturally 
be supposed to be member^ of the gaming party. 
But in dealing with a public place where the 
gravamen oi the offence may Ik- caul to be the 
danger of corrupting the morals of the innocent 
passer-by, the presumption regarding any one 
found present (unless something further i> pro¬ 
ved against him) is that he is an innocent pas er- 
by. The mere fact that a person was found 
running away from public gambling place is not 
sufficient to support the presumption that he was 
actually gambling. ( Rowland, J.) Ramjanak 
Patwa z/. Emplbjk. 168 I C. 840=9 R.P. 518= 
38 Cr.L.J. 608=3 B.R 499=18 Pat.L T. 352= 
1937 P.W.N. 388=A.I.R. 1937 Pat. 276. 

-S. 11 —Counterfoil receipts bearing names 

of horses—If instruments of gaming. 

11 is doubtful whether the view that counter¬ 
foil receipts bearing names of certain horses on 
which bets had apparently been made which were 
found in the possession of the accused are instru¬ 
ments of gaming is sound. Accused in possession 
of such counterfoils was held not guilty when 
there was no clear evidence as to what the accus¬ 
ed was doing at the time of arrest. ( Patterson, 
J.) Amulya Dhone Ghose v. Ram Sundar 
Singh. 175 I.C. 446=10 R.C. 803=A.I.R. 1938 
Cal. 422. 

-S. 11 — Possession of racing guides and 

notes on horses—Inference from. 

Having racing guides and notes on horses does 
not necessarily justify the inference that accused 
were taking unauthorized bets. It is not unlaw¬ 
ful for men to possess racing guides and notes 
on horses specially when they are on their way to 
the racecourse to attend the races. (M. C. Ghose, 
J ) Prafulla Kumar Mukherjee v. Emperor. 
178 I C. 412=11 R.C. 357=40 Cr.L.J. 60=A.I. 

R. 1938 Cal. 713. 

-S. 11 —“Public place"—Meaning and requi¬ 
sites of. 

It is not necessary that a public place for gam¬ 
bling should be public property; but if it is 
private property, the public must have access to 
it; nor is it sufficient that a place should be acces¬ 
sible to the public; it must be a place to which 
the public do in fact resort. Where the public 
has no access a place cannot be called a public 
place. ( Rowland, J.) Ramjanak Patwa v. 
Emperor. 18 Pat.L.T. 352=1937 P.W.N. 388= 
168 I.C. 840=9 R.P. 518=38 Cr L. J. 608=3 
B.R 499=A.IR. 1937 Pat. 276. 

BENGAL REGULATION (XLIII OF 1793), 

S. 33 (1)— Grant of Jagirs to invalided soldiers — 
Nature of—Jagirdar or heirs of tenants of zemin¬ 
dar—If protected from annulment under S. 37, 
Excep.l, Bengal Revenue Sale Law. 

The provisions of the regulations relating to 
jagir lands granted to invalided soldiers clearly 
indicate that the lands which were granted to 
invalids or their heirs are regulated by the terms 
of the regulations themselves and are not tenures 
granted by the zemindar in any sense of the 
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BENGAL RENT ACT (1859). 

term. The zemindar is not entitled to assess 
rents upon the jagirdars not to realize direct the 
malikanah payable to him nor to resume the 
lands upon the death of the invalid or his 
heirs. In truth the grant of this kind of jagir is 
a grant by the Government by virtue of its 
paramount power of a piece of land to its invali¬ 
ded soldiers which would remain in perpetuity in 
the possession of the heirs of the jagirdar provi¬ 
ded the heirs complied with the terms in the 
regulations. Therefore the jagirdar is not a 
tenant of the zemindar in any sense of the term. 
S. 33 (1) merely defines the status of the heir of 
the grantee in the village hierarchy and does not 
in the least derogate from the rights which the 
Government was providing anxiously by means 
of the various regulations prior to and after 
Regulation XLIII of 1793 to enable the heirs of 
the grantee to remain upon the land in perpetuity. 
Therefore the rights of the heirs of the grantee 
to continue to hold the land in perpetuity agreea¬ 
bly to the holders and their heirs observing the 
terms of the various regulations are not at all 
affected by a revenue sale and are protected from 
annulment under S. 37, Excep. 1, Bengal Revenue 
Sale Law. The legislation of 1859 (Revenue Sale 
Law) was clearly not intended to get rid of the 
permanent mukarrari character given to these 
grants by the old regulations, nor did it have the 
effect of repealing the special protective provi¬ 
sions previously enacted. ( Harries , C.J., Dhavle 
and Manohar Lall, JJ.) Bishun Prasad v. 
Kamta Prasad. 19 Pat. 553=1940 P.W.N. 528 
—21 P.L.T. 552=6 B.R. 602=188 I C. 154=12 
RP 666=A..I.R. 1940 Pat. 275 (F.B.). 
BENGAL RENT ACT (X OF 1859 )—Applica¬ 
bility—Jote nan-agricultural. 

When a jote in suit is non-agricultural in 
character, provisions of the Bengal Rent Act 
have no application. (S./C. Ghose and Patterson, 
JT ) Prasannadeb Raikat v. Tabiur Rahaman. 
I L R. (1939) 1 Cal. 101 = 179 I.C 479=11 R.C. 
546=68 C.L.J. 381 = A.I.R. 1938 Cal. 866. 

■S. 13— Enhancement—Grounds — Contents 


of notice. 

An under-tenure-holder is liable to pay at en- , 
hanced rate, on grounds which must be intimated 
to him by the landlord by a notice and which 
groun Is must be fair and equitable on considera- ; 
tion of prevailing customary rates of similar 
tenures in the neighbourhood. Scheduled Dist¬ 
ricts Act (XIV of 1874) does not in any way affect 
this privilege of tenure-holders of paying custo- j 
mary rates. (S. K. Ghose and Patterson, JJ.) 
Prasannadeb Raikat v. I'abiuk Rahaman. I.L. 
R (1939) 1 Cal. 101=179 I.C. 479=11 R.C. 546 
—68 C.L J 381=A.I.R. 1938 Cal 866. 

_-S. 18— Scope —Occupancy tenant—Right to 

abatement of rent—Effect of Bengal Tenancy Act, 
Ss. 38 and 52. 

S. 18 of the Bengal Rent Act of 1859 which 
provides for the abatement of rent in the case of 
an occupancy ryot in case of diluvion, or deterio¬ 
ration or otherwise, has since been split up and 
re-enacted in two separate sections, namely, S. 38 
and S. 52 of the Bengal Tenancy Act of 1885. S. 38 
provides for cases where the soil of the holding 
has, without the fault of the raiyat, become per¬ 
manently deteriorated by deposit of sand or other 
specific causes, sudden or gradual. S- 52 deals 
with cases where the whole or part of the tenant’s 


BENG. REV. FREE LANDS (NON-BAD- 

SHAHI GRANTS) REGN. (1793), S. 1 0. 

land is lost to him by reason of diluvion or other 
similar causes. But while S. 52 is general and 
applies to all classes of tenants, S. 38 applies only 
to an occupancy tenant. S. 52 is more general than 
S. 38 and applies even to a tenant holding under a 
mukarrari lease. (Courtney-Terrell, C. J., Mac- 
pherson and Fazl Ali, JJ ) Dukha Lal Chau- 
dhuryu. VIst. Manabati. 15 Pat 594=163 I.C. 
1003=9 R.P. 69=17 Pat.L.T. 339=1936 P.W. 
N. 373=A.I.R, 1936 Pat. 341 (S.B.). 

BENGAL REVENUE FREE LANDS (NON- 
BADSHAHI GRANTS) REGULATION 
(XIX OF 1793), Ss. 4, 5 and 6 — Scope — Resump¬ 
tion proceedings—Effect on holders of invalid 
lakhiraj grants—Right to hold lands—Land 
Revenue Assessment (Resumed Lands) Regula¬ 
tion, S. 3. 

The provisions of Ss. 4 to 6 of the Bengal Re¬ 
venue Free Lands Regulation of 1793 and S. 3 of 
the Land Revenue Assessment Regulation of 
1819 make it clear that there was no intention in 
the resumption proceedings to dispossess the 
holders of invalid lakhiraj, but rather to assess 
them to revenue where the land exceeded 100 
bighas, or to rent under the proprietors of the 
estates within whose boundaries they were inclu¬ 
ded where the area was less than 100 bighas. The 
successors of the original holders of the invalid 
lakhiraj resumed are entitled to continue to hold 
the lands as tenants of the proprietors of the 
estate to which they belong. ( Pearson and Jack, 
JJ.) Jugal Charan Mondal v. Rai Dwendra 
Nath Ballav Bahadur. 63 C.L.J. 593. 

-S. 10— Suit purporting to be under — Suit 
for resumption of lands on ground that they form¬ 
ed part of mil lands of plaintiff and that defen¬ 
dants were possessing them without a>iy right— 
Plea by defendants that they were holding them as 
lakheraj grant from before 1790 — Decree in 
favour of plaintiff—Effect of—Whether interrupts 
adverse possession of defendants. 

In 1862, a suit was instituted by the predecessor 
of the plaintiff for resumption of certain lands on 
the ground that they formed part of the mal lands 
of their Tousi and that the predecessors-in-inte- 
rest of the defendants came into possession of 
these lands after 1790 and were possessing them 
without any right. The suit purported to be one 
under S 30 of Regulation II of 1819 for resump¬ 
tion of lands un^er S. 10 of Regulation XIX of 
1793 which gives right to the zemindar to dis¬ 
possess the grantee of the lakheraj grant made 
since 1790, and there was no prayer for ejectment. 
The predecessors of defendants in that suit con¬ 
tended that they were holding these lands as lok~ 
heraj from before 1st December, 1790. This suit 
was decreed in favour of the plaintiff. It was 
held in that case that there had been no lakheraj 
grant in respect of these lands either before or 
after 1790 and that the defendants predecessors 
were in wrongful possession of the lands. There¬ 
after the proprietors of the Tousi did not take 
any steps to eject the defendant’s predecessors 
from the lands or to assess rent on them. In 1932, 
the plaintiff instituted a suit for assessment ot 
rent in respect of these lands. . . , 

Held, that as the case of both the parties in the 
suit of 1862 was that there had been no lakheraj 
grant in favour of the defendants since 1 st 
December, 1790, the effect of the decree in that 
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suit co ild not be the same as that of a decree 
passed in a suit for resumption of lakheraj grants 
since 1st December, 1790, under S. 10 of Regula¬ 
tion XIX of 1793 or S. 28 of Act X of 1859, that 
this decree did not and could not convert the ad¬ 
verse possession of the defendants into permis¬ 
sive pos ession and no relationship of landlord 
and tenant between the parties was, therefore, 
created by this decree, and that the rights of the 
plaintiff and his predecessor to recover possession 
of the property and their right to the property 
were, therefore, extinguished. 

Held also, that as the plaintiff had lost hts 
right to recover possession of the lands from the 
predecessors of the defendants who were denying 
the plaintiff s proprietary right to the lands all 
along and were asserting their lakheraj right to 
the lan Is on the basis of grants before 1790, no 
action could be brought now to assess or recover 
rent in respect of these lands. (NasimAli and R. 
C. Mitter, JJ.) Bejoy Gopal Dey v. Gopidas Roy. 
I.L.R. (1937) 2 Cal. 234=41 C.W.N. 688. 

BENGAL REVENUE FREE LANDS RE¬ 
GULATION (VIII OF 1800), S. 10—iVo entry 
in Pergunah register relating to lakhiraj— Non¬ 
registration of grant — Presumption. 

From the mere fact that there is no entry in the 
lakhiraj part of the Pergun ih register relating to 
a particular lakhiraj, it cannot be taken or pre¬ 
sumed that the lakhirajdar had omitted to take 
steps to register his grant so as to entitle the 
Government to assess to revenue land included in 
the grant. ( Mitter and Akram, JJ.) Province 
ofBevgalv. Mrituntoy. I.L.R. (1940) 1 Cal. 
216=44 C.W.N. 101 

BENGAL REVENUE RECOVERY ACT (I 
OF 1890),S 4 (2»— Applicability—Certificate in 
respect of amount due to public body or local 
authority—Proceedings in execution—Payment 
under protest —'Juit to recover sum paid under 
protest —Forum — Jurisdiction. 

Reading Ss. 3 and 5 of the Bengal Revenue Re¬ 
covery Act, it is clear that whether the amount 
stated in a certificate is recoverable as oayable to 
the Collector or as payable to any public body or 
any local authority other thin the Collector, the 
proceedings taken against the defaulter must be 
proceedings reierre l to in S. 3 of the Act. That 
would bring the case directly within S. 4 of the 
Act, and S. 4 (2) becomes applicable and a suit for 
recovery of the amount paid under protest, on the 
ground that the plaintiff was not liable to the 
am *unt claimed from him or any part thereof 
must be filed in the Civil Court of the Province 
where the office of the Collector who made the 
collection is situate and not at the place where a 
sale in purs lance of the certificate is held. ( Fazl 
Ali and James, JJ.) Bharath Bhushan Prasad 
Singh v. Secretary of State. 182 I.C 223=5 
B.R 734=12 R.P. 7=A.I.R. 1939 Pat. 517. 
BENGAL S\IR REGULATION (XXVII OF 
1793), Art. 2— Scope — Consolidated amount pay¬ 
able by occupant of gola to landlord on grains, etc ., 
stored by him on gola—// tax or duty prohibited 
by Regul ition. 

A consoli Uted amount of dues payable by the 
occup nt of a gola to the landlord on the sales of 
various articles there stored by him, e.q., grains, 
tob icco, m istard oil and s > on, must be held to 
be a tax or duty within the meaning of Art. (2) of 

Q.. D .—25 
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the Bengal Regulation of 1793; and the levy of 
same is prohibited. (IVort, J.) Bikan Mahuri 
v. Mr Bjbi Walian. 183 I.C. 763=5 B.R. 983= 
12 R.P. 189=20 Pat.L.T. 671=A.I.R. 1939 Pat. 
633 

(Note Reg XXVII of 1793 repealed by Act 
XXIX of 1871.] 

BENGAL SANITARY DRAINAGE ACT 
(VIII OF 1895), S. 23 -Claim for cess—Limita¬ 
tion. 

Where the amount due by the tenure-holders 
by way of drainage cess is not ascertained defini¬ 
tely by the Government at the time when the 
original assessment is made in 1920, as required 
by the provisions of the Cess Act, and the pro¬ 
prietor brings a suit against the tenure-holders in 
1932, after the record-of-rights in 1930 is publi¬ 
shed which fixes the amount due from the tenure- 
holders, claiming the cess due from 1920, the suit 
can be decreed for the period of four years only 
up to date of the institution of the suit, for 
though the provisions of the Cess Act require 
this amount to be settled by the Government, this 
fact cannot affect the limitation as regards the 
amount due from the tenure-holder. ( Jack and 
S. K. Ghose, JJ.) Administrator-General of 
Bengali/. Jnanadayini Devi. 173 I.C. 334=10 
R.C. 502=A.I.R. 1937 Cal. 483. 

-S. 23. 

The landlord is entitled to a decree for cess 
only for a period of 4 years up to the date of the 
institution of the suit ( S.K. Ghose and Mukher- 
jea.JJ ) Jogendra Krishna Banerjea v . Ad¬ 
ministrator-General of Bengal. 186 I.C. 522= 
12 R.C. 475=70 C.L.J. 194=A.I.R. 1940 Cal. 87. 

BENGAL SUPPRESSION OF IMMORAL 
TRAFFIC ACT (VI OF 1933), S. 6 (5) — 

Applicability—Service of notice to quit by land¬ 
lord on tenint—Order on landlord and sub tenant 
under S. 6 (2)— Landlord unable to take steps for 
eviction on account of Courts being closed — Con¬ 
viction — Sustainability. 

After the landlord had served a notice to quit 
on his tenant, an order was served on him as well 
as on the sub-tenant of his tenant under S 6 (2) 
of the Suppression of Immoral Traffic Act. The 
sub tenant did not vacate and the Civil Courts 
closed for the Puja Vacation, making it impossi¬ 
ble for the landlord to eject the sub-tenant. 
Before the suit could be filed for ejectment in 
accordance with the notice to quit, a prosecution 
was started against him under S. 6 (5) of the Act 
on the ground that he allowed the house to be 
used as a brothel after the order under S. 6 (2). 
Held , the landlord could not, under the circum- 

. a • T \ . » guilty of any offence. ( Nasim 

Alt, J.) Mahadf.o Prasad v. Emperor. 40 C.W. 
N. 350. 

—--S. 9— Intention — Nature of—Trial of 

offence—Duty of Judge. 

The intention specified in S 9 is not necessarily 
an intention that the girl should become an in- 
mate of an existing brothel. Where in a trial for 
an offence under S. 9, Bengal Suppression of Im¬ 
moral Traffic Act, the Judge omits to point out to 
the jury that the prosecution must prove that the 
girl alleged to have been taken by the accused to a 
house, was taken there for prostitution but tells 
the jury that the offence would be committed 
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BENG. SUPPRESSION OF TERRORIST 
OUTRAGES ACT (1932). 

even if the house was not a brothel within the 
definition of S. 3 of the Act, it amounts to a 
serious misdirection. (Bartley a "^Henderson, 
JJ.) Ekkari Das v. Emperor. 182 I.C. 447— 

R C. 65=40 Cr.LJ. 660=43 C.W.N. 668=A.I.R. 
1939 Cal. 290. 

BENGAL SUPPRESSION OF TERRORIST 
OUTRAGES ACT (XII OF 1932)-Sentence 
under—Revision by High Court-Competency- 
Government of India Act, •^• 7 107 An ‘5/«r G ^ 7 ,‘c 

MENT OF India Act, 1919. S. 107. 40 C.W.N 735 

:-Ss. 24 and 2S-Specnl_ Magistrate-Power 

to tender pardon under S. 33/, Cr. P. Code. 

Per Full Bench ( Mukherji , /., 
special Magistrate appointed under S. 24 of Be 
Suppression of Terrorist Outrages Act (XII 
of 1932?, has power to tender a pardon under 
S 337 Cr P. Code, even though he has no power 

to commit the accused to the Court of Session 

* r tt- h Court The Magistrate may, acting 
»nder S 337 (1L tender a conditional pardon, 

^ under S 337 (2) examine the pardoned man 
an I 'witness in his Court, but must, acting under 
fhe Beugal Suppression of Terrorist Outrages 
Art 1932 try the accused himself instead of com 

him for trial to the Court of Session on 

and l^Cailsf,'App^ 
power to7ender pardon'under S.wTcr P, Code 

a Magistrate proceeds to tender pardon to an 
accused person he stops his trial and does some¬ 
thing which he has no jurisdiction to do He 
thereby ceases to proceed with the trial of that 
particular accused person, the object of which is 
to determine his guilt or innocence and does 
something which is not covered by the flection 
under which he has jurisdiction to act. No doubt, 
in a case in which a prosecutor withdraws from 
the prosecution of an accused, the trial of that 
accused is also stopped ; but such act is the act of 
the prosecutor. Hence tendering pardon is not 
trial of such person. (2) S.337 Cr.P.Code cannot 
be taken in compartments, and it cannot be he.a 
that all the compartments, with the exception of 
that which ensures the right to have the case 
rnmmitted to the Court of Session, may be avail- 
ed"“by the Special Magistrate. 1933 Cal. 537, 

Dist. 


Per Panckridge, /.—The various powers and 
directions given to Magistrates by S. 337 are so 
distinct and independent that each is a provision 
within the meaning of the Local Act. The argu¬ 
ment that the Special Magistrate is only clothed 
with power to “try" the accused under S. 25 of 
Local Act and not with the power to “pardon," 
construes "try” and "trial" in an artificial and un¬ 
necessarily narrow fashion. S. 33 7 , Cr. P. Code, 
is part of Ch. 24 which contains “General Provi¬ 
sions as to Inquiries and Trials," and the power 
to tender a pardon can be exercised “at any stage 
of the investigation or inquiry into, or the trial 
of the offence." The special Magistrate autho¬ 
rized under S. 25 (1) has all the powers which the 
Code confers on Magistrates trying such cases, 
save such powers as are clearly inconsistent with 
the Local Act. ( Derbyshire, C.J., Mukerji Panck¬ 
ridge, M.C. Ghose and Bartley, JJ.) Harihar 


BENG SUPPRESSION OF TERRORIST 
OUTRAGES ACT (1932;, S. 35. . 

Sinha v. Emperor. 163 I.C. 9=8 R C. 698=37 
Cr.LJ. 758=63 C.L.J. 307=40 C W N. 876 = 
1936 Cr C 583=A.I.R. 1936 Cal 356 (F.B.). 

-S 25 — Construction — Evidence prima facie 

disclosing offence punishable with death — Juris¬ 
diction of Local Government lo direct trial by 
Special Magistrate . 

S. 25 of the Bengal Suppression of Terrorist 
Outrages Act empowers the Local Government to 
appoint a Special Magistrate to try only those 
offences of a terrorist nature which are not puni¬ 
shable with death. Where a case of an offence 
punishable with death is prima facie disclosed by 
the prosecution evidence, the Local Government 
has no power under the section to appoint a 
Special Magistrate to try that offences. ( Cunliffe 
and Henderson , //.) Sasadhar Chattf.rji v. 
Emperor. 40 C.W.N. 959. 

-S. 25. 

S. 25 does not empower the Local Government 
to order a trial before Special Magistrate where 
a case of murder is prima facie disclosed by pro¬ 
secution evidence, and trial by the special Magis¬ 
trate under such circumstances is without juris¬ 
diction. 

Per Henderson, J. -An opinion of the Local 
Government merely that an accused person has 
committed an offence not punishable with death 
would not give it jurisdiction to appoint a special 
Magistrate to try him. The Local Government 
have not in their power to decide finally that a 
particular accused person has not committed an 
offence punishable with death and to ignore the, 
most serious part of the crime altogether simply 
to give jurisdiction to a Special Magistrate. 
(Cunliffe and Henderson, JJ ) Netai Chandra 
Jana v.' Emperor. 165 I.C 162=37 Cr.L.J. 
1092=9 R.C. 351=40 C W.N. 959=64 C.L J. 421 
= 1936 Cr.C. 785=A.I.R. 1936 Cal. 529. 

-S. 25— Opinion of Local Government — If 

final—Power of Court. 

The opinion of the Local Government is not 
decisive under S. 25. An accused person can 
show that the order for trial by a Special 
Magistrate was made without jurisdiction. 

Per Henderson, J. —Although it is not open to 
a convicted person to suggest in appeal to the 
High Court that the crime was not committed in 
furtherance of or in connection with the terrorist 
movement, he can show that the order for trial 
by a Special Magistiate is without jurisdiction, 
and also that the conviction by the Magistrate is 
improper. (Cunliffe and Henderson, JJ.') Sasa¬ 
dhar Chatterjee v. Emperor. 40 C.W.N. 959. 

-S. 33—'Knowingly'—Meaning of. 

Under S. 35 (a) of the Act, the word ‘knowing¬ 
ly’ qualifies the word ‘possession’ m the same 
section. So mere constructive possession is not 
enough. The possession must be known to the 
person. It is immaterial whether he had know¬ 
ledge of the notification or not. (Henderson, 
and R C. Mitter, JJ.) Haripada Sen Gupta y. 
Emperor. I.L R. (1937) 1 Cal. 774=169 I.C. 60 
=9 R.C. 889=38 Cr.L.J. 691=A I.R. 1937 Cal. 
49. 

-S.35— Sentence — Considerations — Character 

of book—Relevancy. 

Under S 35 of the Act, it is the duty of the 
i Court to take into account the character of the 
' book when considering the sentence to be award- 
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OUTRAGES ACT (1932), S. 35. that a person has in his possession any document 

of the nature defined in S. 36, that person is liable 
to conviction unless he proves the circumstances 
indicated in sub-S. ( b) (i) or ( b ) (i») of S. 36 of 


ed. If the book in question is a violent one ad¬ 
vocating terrorism or terrorist crimes, the s - 
tence ought to be substantial. If it is an innocent 
one, it may be unfortunate that authority to file 
complaint has been given by the District Magis¬ 
trate, bui the Court must take the character ot tne 
book into consideration in passing sentence 


the Act. ( M C Ghose and Bartley ' J .) Sasanka 
Ghosal v. Emperor. 42 C.W.N. 732. 

(SUPPLEMENTARY)ACT (XXIV OF 



1937 Cal 49. 

S. 35 (a) — Offence—Possession of book. 


1932), S 3 (1) and (2 )—Appeals from convictions 

of Terrorists Outrages 

rt in. 

Court hearing appeals 
from convictions for offences alleged to have 


. been committed under the 1 cngal Suppression of 

An offence under S. 35(a) of the Act, in respect Terrorists Outrages Act retain their full rights 
of a book is committed, if it could have been Q f procedure and their full 1 ights of alteration or 
rightfully seize 1 by the Ch'ef Customs Ohicer at aC q U ittal as piovided for in Chap 31, Cr.I*. Code, 

: * ,,ct ^ rnc unless there is some specific language in any part 

of the Acts which qualifies these rights, and they 
are entitled to act as they would act in similar 
circumstances in an ordinary appeal. ( Cunliffe 
and Henderson. JJ ) Netai Chandra Jana v 
Emperor 165 I C. 162=37 Cr.L.J. 1092=9 R 
C 351=40 C.WN 959=64 C L.J. 421 = 1936 Cr* 
C. 785=AI.R 1936 Cal. 529. 

-S. 3 (2 )—Bowers of High Court wider. 

The High Court, in hearing appeals from con¬ 
viction under the Bengal Suppression of Terro¬ 
rists Outrages Act, has all the powers which the 
Appellate Side of the High Court has been given 
under Ch. 3 of the Cr P. Code. The High Court 
has full rights of procedure and full rights of 
alteration or acquittal. It has all the powers 
referred to in S. 423, Cr P. Code. 

Per Henderson, J. —If the order of the Special 
Magistrate is improper, though not without 
jurisdiction, the High Court has power to set 
aside that order and pass consequential orders. 
(Cunliffe and Henderson J J .) Sasadhar Chat- 
terjee v. Emperor. 40 C W N. 959. 

BENGAL SURVEY ACT (V OF 1875), S. 40 

—Decision under—Effect of—If operates to make 
possession adverse. 

Where a dispute about the bounbary between 
two mouzas was decided in favour of one party 
under S 40, Survey Act, the decision operated as 
a Civil Court decree and created rights under it 
until the other party set it aside by a proper suit. 
But where the legal successors of the other party 
did not dispute the decision against them within 
twelve years from the date of decision and allow¬ 
ed limitation to run against them, their title to 
property would be extinguished. (M. C. Ghose, 
J •) Humayun Raja Choudhury v. Jotirmoyee 
Debi. 168 I.C. 270=9 R.C. 789=A.I.R. 1936 
Cal. 452. 

-S. 41— Adoption of boundary line given in 

record of rights of neighbouring mauza — Effect 

°f- 

Adoption of a boundary line given in the 
record-of-rights of a neighbouring mauza, does 
amount to determination of boundary according 
to actual possession within the meaning of S. 41. 
(Dhavle and Agarwala. JJ.) Bhup Narayan 
Singh v. Hira T.al. 161 I.C 709=8 R.P. 475 (2) 
=17 Pat.L.T. 405=A.I R. 1936 Pat. 185. 

-Ss. 41 and 62— Order determining boundary 

line dispute passed—Suit for confirmation of pos¬ 
session, on allegation that plaintiff in possession 
before order—If barred. 


the time of its importation under the Sea Customs 
Act, 1878 (Henderson and R C. Mxtter. JJ.) 
Hauipada Sf.n Gupta v. Emperor. I.L.R. (1937) 

1 Cal. 774= 169 I.C. 60=9 C. 889=38 Cr L.J. 
691=A I.R. 1937 Cal. 49. 

-S. 35 (a)— Sanction under—Poiver of Court 

to go behind 

Under S. 35 (a) of the Act, once the Local 
Government or the District Magistrate sanctions 
the prosecution, the Court cannot go behind the 
sanction or question the propriety of the judg¬ 
ment of the sanctioning authority. ( Henderson 
and R.C. Mxtter. jJ.) Haripada Sen Gupta v. 
Empfror. I.LR. (1937) 1 Cal. 774=169 I.C. 60 
=9 R.C. 889=38 Cr.L.J. 691=A.I.R. 1937 Cal. 
49. 

-Ss. 35 (b) and 38— Possession of prescribed 

book—Prosecution for — Magistrate's knowledge 
as to prima facie presumption of guilt — Sentence 
— Book not connected with or per se encouraging 
terrorist movement—Accused described in news¬ 
paper as Prominent Congress worker—Severe 
sentence — If called jor. 

In a prosecution for possession of a proscribed 
book under S. 35 (5) of the Bengal Suppression 
of Terrorist Outrages Act, which can be laun¬ 
ched only after following the requisites laid down 
in S. 38 of the Act, it may safely be said that the 
trying magistrate, before he comes to the judicial 
determination of the case, is well aware that res¬ 
ponsible persons have made up their minds that 
there is a prima facie presumption of guilt 
against the person who is prosecuted. Though 
the book may be a proscribed book, if it has noth¬ 
ing to do with the terrorist movement, and does 
not per se encourage the terrorist movement no 
severe sentence is called for. The mere fact that 
the accused is described by a journalist in a 
newspaper as a prominent congress worker is no 
evidence of his being such and is no proof of his 
status in the movement; nor does it have any real 
significance as to his connection with the terro¬ 
rists Tint does not justify a severe sentence. 
(Cunliffe and Henderson. JJ.) Rabindra Nath 
Chandra v. Emperor. 172 I.C. 133=10 R.C. 341 
=39 Cr.L.J. 61=64 C.L J. 417=A.I.R. 1937 Cal. 
652. 

-Ss. 36 and 38— Scope and effect. 

S. 38 of the Suppression of Terrorist Outrages 
Act lays down certain conditions to be fulfilled 
before a prosecu»ion under S. 35 or S. 36 is insti¬ 
tuted. These provisions relate to the filing of a 
complaint and have nothing whatever to do with 
the provisions of S. 36 which defines the substan¬ 
tive offence. When, therefore, it is established 


39 1 


QUINQUENNIAL DIGEST, 1936—1940 


392 


BENGAL SURVEY ACT (1875), S. 62. 

S 62 is a bar to a suit by a plaintiff against 
whom an order determining a boundary dispute 
has been made under the Survey Act, for confir¬ 
mation of po-session on ihe allegation that he 
has been in cont nuous possession from before 
the order, such an order having, under S. 41, the 
effect of a Civil Court decree which is binding on 
the parties as regards the question of possession. 

14 C W N 3 6, Foil (Dhavle and Agarwala, JJ.) 
Bhup Narayam Singh v. Hira Lal. 161 I.C. 709 
— 3 R p 475 (2)=17 Pat L.T. 405=A.I.R. 1936 

Pat. 185 

_S. 62— Applicability—Entry in record-of- 

rights relating to bounlary between mauzas. 

Entry in the record of-rights relating to the 
boundary between two mauzas unlike many other 
entries is governed by S. 62. 14 C.W.N.306, Foil. 
(Dhavle and A jarwala, JJ) Bhup Narayan 
Singh v. Hira Lal. 161 I.C. 703=8 R P. 475 
(2)=17 Pat L T. 405=A.I R 1935 Pat. 185. 

BENGAL SURVEY AND SETTLEMENT 
MANUAL (1917), R 414 - Annulment of patnis 
bv purchaser zamindari in revenue sale—Liability 
for costs of settlement operations under certifi- 
cates issued against patnidars prior to sale— 
T3„rt'V 1 a'.er in possession—If Name. See Jt>. l. 
Act S I 14 64 C L J 126 =A I R. 1937 Cal 94. 

BENGAL TAUZI MANUAL, R. 1 — >, Kist l> — 
Moariina of —Tauzi roll—Effect of. 

DU set out in K. 1 of the Bengal Tauzi Manual 
that ihe Tauzi roll of a district is the list of the 
estates from which the land and police revenue 
of the district is colected. showing the revenue 
assessed upon each estate divided into the 
omotints due on each latest day of payment. The 
word "KisT as defined in the Manual indicates 
the period between one latest day for payment 
of arrears of revenue and the next an! that the 
word is not used therein in the restricted sense 

assigned to it by S 2 of the Revenue Sales Act. 

(Macpherson and Khajo Mohammad Noor, JJ ) 

xt *.vaic Prasad Sahu v. Mt. Kaseda Kumari. 

, J 272=162 I C 1004=8 R P 604=16 Pat. 
L T 916 —A.I R- 1936 Pat. 260. 

BENGAL TENANCY ACT (VIII OF 1885). 
Abatement, S. 52. 

Abatement of rent. S. 38. 

Abandonment, S. 87. 

Abwab. S. 74 
Accretions, o 52. 

Additional rent, S. 52. 

Appeal, Ss. 153 and 174. 

Assessment of rent, Ss 52, 153 and 188 
Assignee of decree for arrears of rent, 
S 148 (o). 

Attachment, Ss. 163, 170 (1) and 171. 
Burden of Proof, S. 103 B. 

Common manager, S. 95. 

Continuous possession, S. 48-C. 

Contract, S. 178. 

Co sharers, Ss. 22, 26-E, 146-A (3), 148 and 
148-A 

Co-sharer tenant, S. 170. 

Custom, Ss 26 and 120. 

Damages, S 68 (2). 

Dispossession. Sch. Ill, Art. 3. 

Ejectment. S. 178. 

Encroachment, Ss. 7, 29 30, 50 and 105. 
Enhancement, Ss. 7, 30 (a), 32, 50 (1), 105 
and 153. 


| BENGAL TENANCY ACT (1885). 

Evidence, S. 120. 

Falkar rent, Ss. 38 and 74. 

Fees, S. 26 D. 

Fixity of rent, Ss 29 and 50. 

Homestead, Ss. 146-A and 182. 
Incumbrance, Ss. 161, 167 and 170. 

Interest, Ss 178 and 179. 

Joint landlord, S. 188 

Landlord's transfer-fee, Ss. 26-D and 26-J. 
Liability for rent, S. 73. 

Limitation, Sch. Ill, Arts. 2 and 3. 
Occupancy raiyat, Ss 21 and 20 (1). 
Occupancy right, Ss. 21, 22 and 26. 

Patni rent, Ss. 178 and 179. 

Penalties, S. 68 (2). 

Pre-emption, S. 26-F. 

Presumption under the Act, S. 50 (2). 
Prevailing rata, S. 30 A. 

Procedure in rent suits, S. 148. 
v Proprietor’s private land, S. 120. 

Protected interest, Ss. 159 and 167. 
Record-of-rights, Ss. 102, 104 J, 105, 109 
and 111-A. 

Reduction of rent, S. 38. See Abatement 
of rent. t 

Rent decree of a co-sharer landlord, 
Ss. 148 A (1) and 153. 

Res judicata, S. 148. 

Sale for arrears of rent, Ss. 163, 170 and 
174. 

Setting aside sale, Ss. 146 and 174. 

Suit for rent, Ss. 148 and 148-A. 

Usage, S. 120. See Custom. 

Words. 

Landlord, S. 3 (3). 

- Applicability — Rent decree — Execution 

against property other than that in respect of 
which rent is due—lights of landlord—Decree 
for rent against Hindu joint family—Execution 
against family properties —Conditions of right. 

D is not obligatory upon the landlord to exe¬ 
cute a rent decree against the rent paying property 
and not against other properties belonging to the 
judgment-debtor. He may, if he thinks fit, pro¬ 
ceed to execute the decree against other proper¬ 
ties owned by the judgment-debtor; but if he 
does so he will not have the advantage of the 
provisions of the Bengal Tenancy Act with regard 
to rent decrees and would be thrown back into 
the position of having a money decree in execu¬ 
tion of which he can sell the property of the joint 
family incase the judgment-debtor happens to be 
a member of joint Hindu family one in those 
circumstances under which a joint family proper¬ 
ty would be liable. ( IVort.J .) Mukhram Mah- 
to v Krsho Prasad Singh Bahadur. 162 I.C. 
879=8 R.P. 597=1936 P.W.N. 461=A.I.R, 1936 
Pat. 258 

- Applicability — Under-raiyati of homestead 

and agricultural land—Settlement of homestead 
alone by under-raiyal—Incidents of lease — T. P • 
Act. 

Where, after the passing of the Bengal Tenancy 
Act, an u-.der-raiyat with a holding of homestead 
and agricultural lands carves out the homestead 
portion only and >ettles it with another, the inci¬ 
dents of the tenancy so created would be govern¬ 
ed by the provisions of the B. T. Act, and the 
person with whom the homestead land is settled 
would be an under-raiyat of the second degree. 
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The provisions of the T. P. Act are not applicable 

to the case. iR. C. JMitter. 7.) i 

v. Satisu Behafa. 165 I.C. 208=9 R.C. 360—40 

C.W.N.86. . .. . 

._Occupancy rights— Acquisition—G»ant by 

landloid—If can confer such rights. Pfnc/i 

Land and Tenant Procedure Act. 40 C.w.N. 

Rent sale—Effect of—Sale under C. P. Code 
—Distinction. 

The effect of a sale under the B<ngal Tenancy 
Act and that of a sale under ihe Civil Procedure 
Code are two very diffen nt thii gs. ( H'oit.J.) 
Kamjanam Sinch v. Kamphal Lal. 167 I.C. 
692 (1) = 9 R.P. 419=3 B.R. 312 (1)=A.I.R. 
1937 Pat. 93. 

- - Suit for settlement of fair rent on ground 
of accretion—Plea that at the time of passing of 
Act predecessors of landlord had no right to addi¬ 
tional rem—Burden of proof. 

Where a suit is instituted under the Bergal 
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gagees a right to bring a suit for recover} of the 
mortgage-money if tl ey are dispossessed ai d to 
themoitgagor a right to redeem apart ol the 
mortgaged property on payment of a proportion¬ 
ate amount of the total mortgage-mone> does not 
in any way effect the character of the mortgage 
a« an usufructuary mortgage. In view of the 
definition of a comi lcie usufructuary mortgage 
in S. 3, the mortgage is liable to be extinguished 
under S.26G(5) ot the Bergal Tenancy Act. 
(Nasim AH and Ran, if .) Gai-adhar Randal 
v. Chinta Moni Pas. 188 I.C 282—12 R.C. 
670=44 C W N 171 = A.1 R 1940 Cal. 210 (2). 

.- (as amended in 1928), S. 3 (17 ) — Applt- 

(ability—Bargadar agreeing to cultivate lane and 
pay half produce to landlord—Sint by ‘ a * ldl ° rd 
for Produce for period subsequent to year lv^v. 

The question whether a liargadar in a P ar ticular 
case is a tenant or not is a question to be decided 


on facts of each case. Certain lard formerly 
\ elonged to A. Subsequently A and his co- 
Tenancy Act by a landlord for settlement of fair sharers transferred tl eir raiyati inleicst to B and 
rent for certain lands on ihe ground of accretion obtair ed from him a barga kabuliat by wnic r 
to the tenure of the tenants and the tenants con- agreed to cultivate the land and pay f all produce 
tend that at the time the Bergal Tenancy Act was 
enacted, the pitdecessors of the landlord had no 
right to additional rent, the burden of proof of 
establishing the plea taken by them rests on thtm. 

They must show that at ihe time of the passing 
of the Btngal Tenancy Act the predecessors of 
the landlords had no right to enhancement of rent. 

(Cunliffe and Henderson, JJ ) Khajf Eabibulla 


3j!lVV.Vl IV VUILIUIV M-v ,u..« v..w ! - . i 

to B. B brought a suit for produce for the period 

subsequent to the year 1929. 

Held, that on facts as well as according to the 
amendment of S. 3 (17) which appl-ed to the case 
as the suit was in respect of years subsequent to 
1929, the bargadar was not a tenant and this being 
so, ihe Court of Small Causes had jurisdiction to 
entertain the suit (M. C. Chose. 7) SisHU 


v. Bepin Chandra. 168 I.C. 375=9 R.C. 811= Mohan Koyai v. Rajfndra Nath Sarkar. 179 


A.I.R. 1936 Cal. 454. 

— Under-raiyat with rights of occupancy — 
Interest of — Heriiability. 1 

The interest of an under-raiyat with occupancy 
rights is not heritable urder the law. Heredit- I 
ability is a right which has bten attached by legis¬ 
lation 10 the tenure of an occupancy raiyat in 
Bengal, Bihar and Orissa, but it is not a necessary 
condition attaching to the enjoyment of an occu¬ 
pancy right for life. The question whether an 
under-raiyat who acquires occupancy right ac¬ 
quire also the rights of an occupancy raiyat as 
defined by the Tenancy Acts depends entirely on 
local custom. tDhavlc , J.) Jugesh Chandra 
Bose v. Maqbul Hosfajn. 163 I.C. 415=9 RP. 
9=17 Pat.L.T. 202=1936 P.W.N. 333=A.I.R. 
1936 Pat. 384 

—— S. 3 (3)—‘Ccmplete usufructuary mort¬ 
gage’ —Mortgage with possession for certain 
period— Period considered sufficient to extinguish 
loan —Personal covenant to indemnify mortgagee 
if loan is rot so exiirguished—Nature of mort¬ 
gage. See Benqal Tenancy Act, Ss. 26-G (5) 
and 3 (3). 44 C W N. 726. 

— S. 3 (3)—‘LardloTd*—Proprietor of resum¬ 
ed mahal with whom no settlement has been 
made. See B. T. Act, Ss.26 F and 3 (3). 43 C. 
W.N. 274. 


I C. 263=11 R.C. 511=A.I R 1938 Cal 707. 

-S. 4—C/wrfer-raiyat— Status of—Power to 

sub lease—Purchaser of under- raiyati’s right—If 
can eject sub-lessee. 

Under S. 4 of the B. T. Act an under-ratya/ is 
a tenant, hie may either be directly a tenant 
under a raiyat or under an unde r-ratyab In 
either case he is not a trespasser but a tenant 
having the status Of an ui der-raiyat. S. 4 (3) 
gives an indication that uvder-raiyats have power 
to sub let their under-rai'ya//j and the sub-lessees 
are tenants. Where such a sub-lessee has ac¬ 
quired a r ght of occupancy to the land by a local 
custom, he could not be ejectrd b> a purchaser 
of the under-roi'yc/t at a sale in execution. 
(Nasim Ali and Rcmfry. JJ.) Dwarka Mandal 
v Nalini Kania Mura. I.LR. (1937) 2 Cal. 
689=175 I.C. 509= 10 R.C. 794=A.I.R. 1938 
Cal. 223. 

— Ss. 5 and 20— Tenant holding undivided 
shares in parcels of land—If raiyat. 

Ur der the Bengal Tenancy Act, even before 
the amendment of 1928, a tenant holdirg un¬ 
divided shares in parcels of lard would be a 
raiyat, and could be a settled raiyat of a village 
by reason of occupation of such lands for a 
period of 12 years, for S. 20 of the Act requires 
that the tenant should be a raiyat and must hold 


—Ss. 3 (3) and 26-G (5)— Mortgagee in pos- the “lard” as such continuously for 12 years. 8 


session in lieu of interest—Covenants giving to 
mortgagee right to sue for money and to mort¬ 
gagor right of Proportionate redemption — 
Character of mortgage. 

Where frrm the terms of a mortgage bond it 
is clear that ihe n ortgagees are in possession of 
the occuj ancy holding in lieu of ihe interest due 
on the money advanced by them on the mortgage, 
the existence of covenants giving to the xnort- 


C. W. N. 192 and 751. Rel. on. (Alitler, 7.) 
Sripati Charan Df. v. Kailash Chandra Jana. 
166 I. C. 448=9 R.C.523=A.I.R. 1936 Cal. 
331. 

— S. 5 (2)— Heir of raiyat not accepting in¬ 
heritance—Liability for rent. 

If a heir of a raiyat does not accept the inheri¬ 
tance, there is no privity of estate by succession 
and he is, therefore, not liable to pay rent 
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Absence of possession or cultivation by him by though no justifying necessity like the preserva- 
ltself cannot exonerate him from the liability to tion of the property was proved, the rent under 
pay rent. But absence of possession is cogent the tenure is liable to enhance nent under S. 7. 
evidence to be taken into consideration with other The Court can in such a case consider the ques- 
facts in determining whether the inheritance was tion as to what should be the fair and equitable 
accepted or not. (Mirim Ali and Remfry, JJ.) \ rent (40 per cent, of the gross collection allowed 
Prodyot Coomar Tagore v. Hamidar Rahaman | as fair rent to the landlord). ( M . C. Ghose, J.) 
Mia. 41 C.W.N. 1154. Hrishikesh Ray v. (Jpenora Nath Mandal. 

-S. 5 (4)— Status of lessee—Raiyat or 166 I C. 757=9 R.C. 581=56 C.L.J. 28=A.I.R. 

tenure-holder—Test to decide. 1936 Cal. 432. 

Where the object of the lease is that the lessee ——5, 7— Suit for enhancement of rent by 
should himself cultivate the lands and should plaintiffs as intermediate holders — PI lintiffs also 
never settle them with any tenant, the lessee is a holding the inferior tenure with defendants — 
raiyat and not a tenure-holder. The use of words Form of suit. 


like ‘mustajiri' in the lease is irrelevant as the 
dominant factor in determining whether a lessee 
is a raiyat or a tenure-holder is the purpose of 
the tenancy. (Fast Ali and Chatterjee, JJ.) 
Suraj Mohan Thakurz/. Ganesh Prasad. 175 
I C. 501=4 B.R. 592=10 R P. 633=A.I.R. 1938 
Pat. 235. 

-S. 5 (5)—100 standard bighas—If must be 

under same title. 

There is nothing in S. 5 (5), which supports the 
suggestion that the tenant must hold 100 standard 
bighas under one and the same title. ( Remfry , 
J.) Krishna Chandra Mukherjee v. Manik 
Lal Mukherjee. 178 I.C. 892=11 R.C. 435 = 
A.I.R 1938 Cal. 246. 

-Ss. 6 (a) and 7— -Tenure existing from time 

of Permanent Settlement — Landlord's right to 
enhancement of rent—Method of assessment. 

If a tenure has been in existence from the time 
of the Permanent Settlement and enhancibility is 
one of its incidents, the landlord is entitled to an 
enhancement of rent un ler Cl. (a) of S. 6 of the 
Bengal Tenancy Act. If there has not been any 
contract between the parties to regulate the prin¬ 
ciple on which or the amount by which, the en¬ 
hancement is to be given, the case would come 
within either of the two methods of assessment 
of rent prescribed in S. 7 of the Act, notwith¬ 
standing the fact that the tenure was in existence 
from the time of the Permanent Settlement. But 
if there was a contract between the parties regu¬ 
lating the amount of enhancement or the prin¬ 
ciple of enhancement, that contract must be given 
effect to and the two methods of assessment 
indicated in S. 7, which section is expressly made 
subject to any contract between the landlord and 
the tenant, would not be the proper methods to 
apply. (R. C. Mitter, J.) Srf.emanta Narayan 
Sarkar v. Maharaja Srish Chandra Nandi. 68 
C.L.J. 120. 

■S. 7— Enhancement of rent of tenures. 

Once it is found that the lands do constitute 
tenures, S. 7 must necessarily be attracted if the 
rent is proved to be enhancible but that must 
always be subject to a contract between the 
parties. ( Mukherjea , /.) Basanta Kumar 
Dutta v. Sukumari Das Gupta. 177 I.C. 175= 
11 R C. 215=A.I R 1938 Cal. 442. 

-—S. 7— Scope—Permanent lease by shebait — 

Claim to enhancement of rent by succeeding she¬ 
bait — Maintainability. 

The power of a shebait of an idol to make an 
alienation is a limited power. Ordinarily a she¬ 
bait cannot grant a permanent lease at a fixed 
rent, but he may do so in cases of unavoidable 
necessity. Where therefore the predecessor of 
the shebaits has granted a permanent tenure, even 


1 Where the plaintiffs who were intermediate 
holders over a tenure sued as superior holders 
only the defendants for enhancement of rent, 
though the plaintiffs also held the inferior tenure 
together with the defendants, 

Held, that the form of the suit was not bad 
though the plaintiffs should have been well ad¬ 
vised to have first separated the share of the 
defendants and then sue 1 the defendants for en¬ 
hancement of rent. (M. C. Ghose, J.) Uday 
Chandra Chakravarty v. Ambika Charan 
Chakravakty. 170 I C. 259=10 R.C. 125=64 
C.L.J. 547=A.I.R 1937 Cal. 455. 

——S. 7 (2)— Landlord adducing evidence to 
show absence of customary rent—Tenant not re¬ 
butting this evidence—Enhancement of rent — 
Power of Court. 

In a suit for enhancement of rent the landlord 
in his plaint expressly stated that there was no 
customary rent in the locality and adduced evi¬ 
dence for the purpose of showing the absence of 
any customary rate. The tenant in his written 
statement did not challenge this position nor was 
any evidence adduced on his behalf to rebut the 
evidence adduced on behalf of the landlord. 

Held, that under the circumstances it could be 
taken to be established that there was no custo¬ 
mary rate of rent in the locality and as such the 
Court was at libertv to enhance the rental up to 
such limit as it thought fair and equitable under 
S. 7 (2). ( Mukheriea , J.) Basanta Kumar 

Dutta v. Sukumari Das Gupta. 177 I.C. 175= 
11 R.C. 215=A.I.R. 1938 Cal. 442. 

—S. 12— Transfer of putni — Transferor's lia¬ 
bility for rent. 

A putnidaris not relieved of his liability to pay 
rent to the landlord by his transferring the putni 
to another, when there is no proof that the 
transfer fee had been paid or that the transfer 
had been recognised by the landlord. ( Hender¬ 
son, J.) Ram Das Aulia v. Bazley Karim 
Fazley Maula. 70 C.L.J. 284=A.I.R. 1940 

Cal. 83. 

-Ss. 18 (2) and 23 (as amended in 1928)— 

Scope and effect of—Tenant at fixed rate—If 
governed by S. 23 — Liability to ejectment. 

S. 18 (2) of the B. T. Act, as amended in 1928, 
has made no alteration in law a? regards the 
applicability or non-applicability of S. 23 to 
tenants holding at a fixed rate of rent. Though 
the clause in question states that S. 23-A, etc., 
shall not apply to holdings at fixed rates, the 
provisions of that clause do not affect S. 23. S. 23 
had no application to tenancies at fixed rate 
under the previous law; and it has clearly no 
application even under the amended Act in the 
absence of any evidence of a breach of contract 
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between the landlord and tenant under the terms 
of which the tenant is liable to be ejected. In 
the case of a raiyat at a fixed rate of rent, even 
if the amended Act of 1928 be held to be appli¬ 
cable, the old Act and not the amended Act will 

govern a case where the cause of action for the 
suit in ejectment arose before the amended Act 
came into force. (Jack, J.) Shib Chandra 
Sarkar v. Panchanan Kolay. 64 C.L.J. 71. 

- S. 18-A —Sale certificate—If instrument of 

transfer. . ' 

Under S. 18-A of the B T. Act, a sale certifi¬ 
cate cannot be treated as an instrument of trans- < 
fer by the tenant. (Akram.J.) Basanta mimari 
Dasi v. Jnanendra Nath Ghosh 71 C L.J. 504 
- S. 20 (7)— Applicability—Kabuliyat provid¬ 
ing for rent at highest rate—Suit for rent of 
entire holding including portion not included in 
Kabuliyat, on basis of Kabuliyat—If one for 
enhancement—Tenant—If to be presumed occu¬ 
pancy raiyat. 

Per Jack, J .—A suit for recovery of rent on the 
basis of a Kabuliyat stipulating for payment of 
rent at the highest rate of rent payable in respect 
of lands in the locality, on the entire area in pos¬ 
session of the tenant, which is found to be larger 
than the area mentioned in the Kabuliyat, is not 
really a suit for enhancement of rent, but one 
for adjustment of rent in accordance with the 
terms of the contract between the landlord and 
the tenant. Such a suit not being a proceeding 
under the Act, the tenant cannot be presumed to 
be an occupancy raiyat under the terms of S. 20 
of the Bengal Tenancy Act. In the absence of 
evidence to the contrary it must be assumed that 
the tenant was not an occupancy raiyat. (Guha 
and Bartley, JJ.) Sannyasi Basar v. Katneswar 
Ghatak. 167 I.C 170=9 R.C. 650=41 C.W.N. 
169=A.I.R. 1937 Cal. 8. 

[Letters Patent Appeal from the judgment of 
__ q . Jack, J.] 

“—ft. 21 —Applicability — Government lands 
under management of Railway Company without 
Power of leasing—Agreement by company for 
cultivation of special crop for limited period — 
Cultivator settled raiyat of village—Occupancy 
rights—If acquired. 

The Bengal Tenancy Act, in dealing with the 
acquisition of occupancy rights was intended to 
apply to the ordinary agricultural relationship of 
zamindars, tenure-holders and raiyats under 
them. If a zamindar brings a settled raiyat on 
waste land and gives him an interest in that land 
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be a settloci raiyat of the village in which the 
lands aic situated. ( Courtney Terrell, C.J. and 
Aaarwahi , J.) Bengal North-Western Bail way 

Co., Ltd. v. Ianki Prasad. 163 
26=1936 P W.N. 298 = 17 Pat.L.T. 206 = A I.R. 

1936 Pat. 362. 

Ss. 21 and 29— Applicability— Usitfructuary 


mortgagee of village making raiyati settlement of 
part of land — Mortgagor subsequently redeeming 
four annas share of village —Raiyats agreeing to 
pay enhanced rent to mortgagor—-Liability of 
Agreement — If void. 

The usufructuary mortgagee of a village made 
raiyati settlement of a portion of land with the 



dants agreed with the mortgagor lo pay him an 
annual rent of Rs. 433 for his one-fourth share 
On a suit by the mortgagor for the arrears oi 

rent against the defendants, 

Held, that when the mortgagee in possession 
who was then the de facto landlord of the village 
gave tenancy to the defendants as settled raiyats 
of the village, the raiyats acquired occupancy 
rights by operation of law under S. 21, lienga 
Ten incy Act. The subsequent agreement with 
the mortgagor which had the effect of enhancing 
the rent from Rs. 670 to Rs. 985 was void by 
virtue of S. 29 of the Act and could not therefore 

be enforced. (James, J.) Dwarka 
Parmeshwari Rai. 171 I.C. 425—10 R P. 209 
4 B.R. 23 = A I.R. 1937 Pat 541. 

--S. 21— Mortgagee in possession granting 

mokarari lease pending redemption suit Settled 
raiyat— Liability to ejectment—Transferor tro- 
perty Act, Ss. 5' and 76 (1). 

S. 52 of the Transfer of Property Act does not 
take away the rights of mortgagees in possession 
under S. 76 (l) of that Act after the redemption 
suit is instituted. The mortgagee has the right to 
lease the property for the period of his posses¬ 
sion after the suit for redemption is instituted. 
If, therefore, a mortgagee of a motisa grants, 
during the pendency of the redemption suit, a 
mokarari raiyati lease to a settled raiyat of that 
mousa, the lease, though not operative as a 
mokarari lease, confers on the settled raiyat such 
right as the mortgagee in possession is then capa¬ 
ble of conferring. The settled raiyat, therefore, 
acquires a right to cultivate the leased lands as a 

raiyat till 


- „_______, raiyat, and if he is in possession as a 

for the purpose of cultivation for however short 1 the mortgage is redeemed, he acquires occupancy 


a time, and even if the crop to be cultivated be of 
a limited kind, the provision of S. 21 of the Act 
Might apply so as to enable the raiyat to acquire 
occupancy rights in that land. But when a Rail¬ 
way Company in possession of lands entrusted to 
them by Government enters into a special agree¬ 
ment with a person and brings him on the land 
normally held by them for railway purpose, for 
the cultivating it and for growing a special crop 
for a very short and specified term, the company 
themselves having no power to grant a lease or 
tenancy, the contract or agreement is one which 
was never contemplated by the Bengal Tenancy 
Act. The agreement or arrangement is taken 
’°. ut °f the operation of the Act and no occupancy 
nghts are acquired in that land, though the 


right in the lands under S. 21 of the Bengal 
Tenancy Act and is not liable to be ejected. 
(Nasim Ali and R.C. Mitter, JJ.) Pramatha 
Nath Bhattacharjya v. Sashi Bhooshan 
Banerji. I.L.R. (1937) 2 Cal. 181=174 I.C. 88 
=10 R.C 614=A.I.R. 1937 Cal. 763. 

-S. 22 — Applicability — Non-transferable 

occupancy holding —Purchase of part by co- 
sharer landlord—Effect — Subsequent batwara 
proceedings—Effect- Position of co-sharer-pur- 
chaser. See Bihar Tenancy Act, S. 26-N. 18 

Pat.L.T. 173. 

S. 22— Applicability—Transferable holding 


—Purchase by co-sharer landlord of holding with 
consent of other Co-sharers. 

- - — "''I IA AVU^ll law I . Section 22 applying obviously to the case of a 

cultivator to whom the lands are let happens to 1 transferable holding without the consent of the 
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landlords would also apply 10 those cases in 
which the landlords had given their consent; that 
is to say. the purchase by the co-sharer landlord 
of a holding of one of the tenants with the con¬ 
sent of his co-sharers would place the purchaser 
co-sharer landlord in the position provided for 
by S. 22(2), B. T. Act. (Wort. J.) Nac.a Raj 
v. Buchi Rai. 162 I.C. 875=8 R.P. 594=A.I.R. 
1936 Pat. 285. 

-S. 22 — Co-sharer landlord in exclusive 

possession —Thikadar under — Settlement of land 
on settled raiyat owning share in proprietary 
interest—Accrual of occupancy rights — Subse¬ 
quent collectorate partition—Land allotted to 
another co-sharer— Right of latter to recover 
possession—Bengal Estates Part tion Act, .S'. 99. 

Wheie a co-sharer landlord is placed in exclu¬ 
sive possession of joint land for convenience by 
mutual arrangement among all the co-sharers 
gives a ihika of the land, and the thikadar, in the j 
ordinary course of management, inducts onto 
the land a settled raiyat of the village, bona fide, 
the tenant so settled on the land bona fide 
acquires occupancy rights in the land The statu¬ 
tory rights which accrue to such a tenant by ope¬ 
ration of the Tenancy Act cannot be affected by 
a subsequent partition between the owners of the 
estate in which the land is situate, and the tenant 
cannot be ejected under S. 99 of the Bengal 
Estates Partition Act by any other cn-sharer to 
whom the land in question is allotted at a subse¬ 
quent collectorate partition. The fact that the 
tenant settled on the land has a share in the pro¬ 
prietary right to the land in dispute will not entitle 
the co-sharer to whom the land is allotted at the 
partition to recover possession. The tenant is 
entitled under S. 22 of the Bengal Tenancy Act to 
hold the land as part proprietor on the conditions 
mentioned in S. 22. (Agarwala and Rowland, JJ.) 
Indfr Chandra v. Shri Radha Krishnati. 1940 
P.W.N. 221=21 Pat.L.T. 201. 

-Ss. 22 and 159 —Landlord auction-purcha¬ 
ser—Right to annul incumbrance. 

S. 22 (1) of the B. T. Act undoubtedly effects 
a merger of the raiyati interest with the superior 
interest of the landlord, if the latter happens to 
be the purchaser at the rent sale, but the land¬ 
lord purchaser is certainly competent in exercise 
of his powers under S. 159 of the Act to annul 
the under-raiyati as an incumbrance, and this 
right cannot in any way be affected by the provi¬ 
sion of S. 22 (1). If he d( es not choose to 
exercise this right or becomes incapable of exer¬ 
cising it, and the under-raiyat is treated as a 
tenant, the consequence of the disppearance of 
the raiyati right might be to make the under- 
raiyat a raijat in the eye of law. (Mukherjea and 
Roxburgh, JJ.) Promotha Nath v. Jitendka 
Nath. 43 C.W.N. 1102. 

-S. 22—Raiyat acquiring shikmi taluki right 

— Merger of raiyati interest. 

On the acquisition of a shikmi taluki right by 
a raiyat, his raiyat interest does not merge in the 
superior rights of a shikmi talukdar. It is im¬ 
possible to hold that when the immediate land¬ 
lord simply creates an intermediate tenancy right 
between him and the actual raiyat, there would 
be a merger under S. 22 of the B. T. Act simply 
because the intermediate tenant happened to be 
the raiyat. ( M.C. Ghose and Mukherjea, JJ.) 
Shashee Kumar Majumdar v. Golap Banu. 
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LL.R. (1937) 1 Cal. 679=173 I.C. 590=10 R.C. 
546=A.I.R. 1937 Cal. 669. 

-S. 22(1)— Merger — Entire raiyati interest 

purchased by co-sharer proprietors — Purchase 
not in pro portion to their shares. 

S. 22(1) of the B. T. Act applies to a case 
where the acquisition of the whole rai>ati inle- 
rest is by all the co-sharer proprietors, even 
though they may not have acquired the raiyati 
interest in the same proportions as their shares 
in the proprietary interest, and there is a merger 
of the raiyati and proprietary interests whtn the 
purchase of the former by the proprietors is 
complete. {Roxburgh. J .) Asad Ali v. Wahed 
Ali. 70 C L.J 594=A.I R. 1940 Cal. 145. 

-S. 22 (1)— "Proprietor." 

The word ‘proprietor’ in sub-S. (1) of S. 22 in¬ 
cludes the propiietor of a temporarily settled 
estate. {R.C. Alitter and Sen, JJ.) Midnapore 
Zamindary Co. v. Secretary of State. I.LR. 
(1939) 1 Cal. 349=180 I.C. 278=11 R.C. 659=69 
C L.J. 51=43 C.W.N. 57=A.I.R. 1938 Cal. 804. 
-S. 22 (2) (before amendment)— Acquisi¬ 
tion by co-sharer patnidar of occupancy right in 
holding by inheritance — Merger. 

The first two sub-sections of S. 22 of the B. T. 
Act as it stood before the amendment of 1928, 
should be read together. Where, therefore, a 
co-sharer pntnidar of a holding acquires by in¬ 
heritance the occupancy right therein, the occu¬ 
pancy interest merges in his proprietary interest 
under that section. This will be so even if the 
holding is non-transferable. ( Edgley, J .) 
Radhagobinda Bishaye v. Jnanendra Chan¬ 
dra. 42 C.W N. 495. 

-S.22 (2)— Co-sharer landlord purchasing 

holding in execution of rent decree—Position of. 

Under S. 22 (2), a purchase by co-'-harer land¬ 
lord in execution even of a decree which has the 
effect of a money decree must be deemed to ex¬ 
tinguish the tenancy and any lease subsequently 
granted by him would create a_ rai}ati interest 
and not a mere under-raiyati interest. Hence 
where a co-sharer landlord in execution of 
rent decree against his tenant purchases the 
holding of the tenant which is transferable and 
sublets it to a third person, the third person ac¬ 
quires a raiyati interest and the purchaser in the 
subsequent sale in execution of a rent decree ob¬ 
tained by another co-sharer landlord against the 
same holding would acquire nothing by his pur¬ 
chase. But if the holding is not transferable, the 
position of the co-sharer landlord who purchased 
in the previous sale would be that of an unrecog¬ 
nized transferee of an occupancy holding and 
there would be no merger. Hence, in a subse¬ 
quent sale in execution of a rent decree obtained 
by other co-sharer landlord, the entire holding 
would pass to the purchaser. ( Khundkar . A) 
Khirabala Debi v. Suresh Chandra. 177 I.C- 
184=11 R.C. 207=A.I.R. 1938 Cal. 452. 

-S. 22 (2)— Co sharer landlord purchasing 

occupancy holding—Status of — If a raiyat— 
Transferee from such a co-sharer— Sub lessee 
from—Position of. 

The status of a co-sharer landlord who has 
purchased an occupancy holding is not the status 
of a raiyat but a peculiar status. His right is 
that of a proprietor entitled to retain possession 
of the land subject to payment to his co-proprie¬ 
tors of their shares of the rent. The status is a 
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peculiar status which attaches to the co-sharer so 


BENGAL TENANCY ACT (1885). S. 23. 

ment, the payment which the company was liable 

described 



who acquires such interest can sub-let the same to 
another who thereupon becomes a raiyat of the 
holding. ( Rowland and Chatterji, JJ.) Sukh- 
deo Pandey v. Hameshwar Prasad. 6 B.R. 200 
=180 I.C. 557=12 R.P. 381=A.I.R. 1939 Pat • 
522. 

-S. 22 (2)— Co-sharer landlord—Purchase 

of non-transferable holding at money sale—Right 
of other co-sharers to joint possession with pur¬ 
chaser. m ; 

If a co-sharer landlord purchases the interest 
of the tenant of a non-transferable occupancy 
holding in a sale in execution of a money decree, 
the other co-sharer landlords are not entitled to 
joint possession with the purchaser if the tenant 
has not abandoned the holding. (Sen, J.) 
Abinash Chandra Royv. Rohini Lal Roy. 43 
C.W.N. 379=A.I.R 1939 Cal.295. 

-Ss. 22 (2) and 158-B— Co-proprietor pur- 

chasing rai>ati lands in execution sale — Right to 
hold such lands after partition. 

S. 22 (2) of the Bengal Tenancy Act does not 
disentit'e a co-proprietor to hold raiyati lands 
purchased by him in rent executions subject to 
the payment of rent under the clause, after he 
has ceased to be a co-proprietor by reason of a 
partition of the holding among the co-sharers, 
undue stress should not be laid on the word 
“co-proprietor” in S. 22 (2). The words “subject 
to the provisions of S. 22 (2),” occurring in 
S. 158-B of ihe Act, do not really introduce any 
new consideration, but only take one back to 
S. 22. It is not correct or justifiable to read into 
the affirmative proposition contained in S. 22 (2) 
a negative provision that the purchasing co¬ 
sharer, will have no right at all to the land as 
soon as he ceases to be a co-sharer by reason of 
the partition. It is only as long as there are 
others interested in the land as co-proprietors 
that it is necessary to deal with specifically with 
the purchasing co-sharer’s right to hold the land. 
The partition does not put an end to that 
right or make a present of it to the co-proprie¬ 
tors who purchased nothing. What is really 
available for partition is not the land itself, but 
the rent that would have been paid for the land 
b y i 'he occupancy raiyats whose place has been 
taken by the purchasing co-proprietor. The 
result is that the latter becomes liable to the 
other co-sharers until partition for a propor¬ 
tionate share of the rent; and these rents, and 


Held, that the use of the word ‘revenue’ and 
the provision for realization of dues by procedure 
under the Public Demands Recovery Act did not 
signify that the relationship of landlord and 
tenant was not being created by the settlement. 
Under’the settlement the company became not the 
farmer of revenue but the farmer of rent or 
ijardar within the meaning of S. 22 (3). (R.C. 

Mxtter and Sen, JJ.) Milnaporl Zamin' ai^ Co. 
v. Secretary of State. I L R. (1939) 1 Cal. 
349=180 I. C. 278=11 R.C. 659=69 C.L J. 51 = 
43 C.W.N. 57=A.I.R. 1938 Cal. 804. 

-(prior to amendment of 1907), S. 22 (3) 

Purchase by ijardar of occupancy holding Effect 


Ordinarily by an amendment, the Legislature 
must be taken to have intended a change in the 
law, but it does not necessarily follow that such 
is the intendment in every c <se. An amendment 
may also be intended to clarify matters, the 
word “acquire” is a word wide enough to connote 
acquisition by purchase arid by inheritance, and 
the Legislature had not indicated its intention in 
other parts of the statute as existing before 190/ 
to cut down tie ordinary meaning of that word. 
Hence S. 22 (0 as it stood before 1907 debarred 
an ijardar from acquirirg occupancy right by 
purchase or otherwise in the land of his ijara, but 
it did not debar him from acquiring a non-occu¬ 
pancy r>oti interest. The result is that if an 
ijardar purchases an occupancy holding, he 
acauires it as a non-occupancy holdirg. (R.C. 
Mitter and Sen, JJ.) Midnapore Zamindaky Co. 
v. Sfcretary of State. I L R. ( 1939) 1 Cal 349 
= 180 I.C. 278=11 RC 659=69 C L.J. 51=43 
C.W.N. 57=A.I.R. 1938 Cal. 804. 

-S. 23--Tenancy for horticultural purposes 

—Structures erected by tenant—Suit for manda- 
! tory injunction by landlord dismissed as time- 
barred—Structures subsequently destroyed by 
! fire'—Transferee from tenant erecting fresh 
, structure on same site—Landlord, if can bring 
1 fresh suit. See Limitation Act, S. 28. 42 C.W. 
j N. 758. 

-S.23 (as amended in 1928)—Applicability 

— Fixed rate tenant—1 iability to ejectment— 
Conditions—Cause of action arising prior to 
1928—If governed by amended Act. See B. T. 
Act, Ss. 18 (2) and 23. 64 C.L.J. 71. 


, 1 j , » —— >- *v.ii.-, uuu — Ss 23 and 23-A — Scope — Tenants right to 

. P u *£ hased . ^y him, would be taken fell trees in spite of assessment of falkar— Right 

to remission of falkar in respect of trees jelled. 

Subject to the provisions of S. 23, B. T. Act, 
even if the assessment of falkar formed part of 
the original rent at the time of the inception of 
the tenancies,the tenants are at liberty to fell trees 
and would thereafter be entitled to a remission of 
falkar in respect of the trees so felled. So also 
the landlords aie not entitled to levy falkar in 
respect of any trees planted by the tenants after 
their induction. (Edgley. 7.) K. C De v. 
Hira Bewa. I L.R. (1937) 1 Cal. 491=167 I.C. 
461=9 R.C. 695=41 C.W.N. 88=A.I.R. 1937 
Cal. 51. 


into account in the partition. (Courtney Terrell 

C.J. and Dhavle, J.) Dhaneshwar Kufr v. 

Chandraphari Singh. 162 I C 820=8 R.P 579 

—1936 P W N. 336=17 Pat L T 97 —AIR 
1936 Pat. 317 ' a.i.k. 

- Ss 22 (3 )—Construction of kabuliyat— 
Partntng lease. 

A company obtained a settlement from Govern¬ 
ment of a khas mahal. The company recognized 
the Government as a proprietor. The settlement 
was expressed not to be a ryotwari settlement. 
A he status of the grantee was described as far¬ 
mer. However, in certain clause of the settle- 

Q.. D .—-26 
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-S. 26— Death of one of joint occupancy 

tenants without heir—Effect of—Landlord’s right 
to take possession of his share. 

If one of the joint occupancy tenants dies with¬ 
out leaving any heir, the occupancy right must be 
deemed to be extinguished pro tanto, so far as 
the share of the deceased tenant extended. The 
landlord, in such circumstances, can take posses¬ 
sion of the holding to the extent of the share of 
the deceased tenant. ( Mukherjea , /.) Traii.okya 
Nath Palv. Ambica Charan De. I.L.R (1937) 
2 Cal. 684=173 I C. 551 = 10 R C 540=67 C L.J. 
55=41 C W N. 1148=A.I.R 1937 Cal 545. 

-S. 26-A —Transfer of portion of occupancy 

holding—Transfer fee levied and notice of trans¬ 
fer sent to landlord—Landlord allowing mutation 
of purchaser—-If can question validity of transfer. 

Where on a transfer of a portion of an occu¬ 
pancy hol4ing, the transfer fee was duly levied 
from the purchaser and the notice of the transfer 
was sent to the landlord who far from denying 
the right*, of the purchaser in due course allowed 
him mutation, the landlord must be deemed to 
have accepted the transfer as a valid transfer and 
he cannot, therefore, question its validity on the 
ground that the purchaser purchased it from a 
person who was not recognised by the landlord. 
(M. C. Ghose and Bartley , JJ.) Amulya Charan 
Misra v Pran Krishna Adhikary. 179 I. C. 
334=11 R C. 532=42 C W.N 755=A. I. R. 1938 
Cal. 531. 

-S 26-B (as amended in 1928)— If retros¬ 
pective—Effect on landlord’s right to re enter 
under S. 87. 

S. 26-B is not retrospective in its purpose and 
cannot, therefore, operate to compel the landlord 
to recognize as his tenant a person to whom a 
portion of a holding had been transferred before 
the amendment Act of 1928 came into operation. 
Further as the right conferred by S. 26-B is sub¬ 
ject to the provisions of the Act, the new section 
does not affect the right of the landlord to re¬ 
enter under S. 87 of the Act is the tenant vacated 
his holding without arranging for the payment of 
his rent as it fell due. ( Edgley . /.) Annada 
Prosad v. Ramjan Sarkar I L R. (1939) 2 Cal. 
471=186 I.C 555=12 R.C 478=70 C.L.J. 501 = 
44 C W N. 118=A I.R. 1940 Cal 6. 

-(as amended), S. 26(B), (C), (D) and (J) 

—Construction and scope—Contract by landlord 
before amendment giving tenant right to transfer 
holding—Transfer fee—Liability for. 

On a fair interpretation of S. 26 (B), (C), (D) 
and (J), the transfer fee of 20 per cent, is not to 
be imposed on a holding where, by a special con¬ 
tract, made before the Amendment of the Bengal 
Tenancy Act, the landlord has given the right of 
transfer to the tenant. The amendment is not 
intended to make worse the position of a tennnt 
who has by a contract obtained from the landlord 
a right to transfer his holding. ( M.C. Ghose , J.) 
Joy Chandra Bhowmik z/. Kali Kinkar Nath. 
64 C L.J. 545=41 C.W.N. 149 

-Ss. 26 C and 26-J —Construction and scope 

—Transfer of holding pending attachment in exe¬ 
cution of rent decree—Subsequent sale in execu¬ 
tion— Landlord’s right to transfer fee—Liability 
of transferee—If dependent on validity of trans¬ 
fer or consent nf landlord. 

The landlord’s right to the transfer fee under 
S. 26-C of the new Bengal Tenancy Act is a sta¬ 
tutory right, and once there is a transfer of the 
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I holding the landlord is entitled to the transfer 
fee. A landlord who has caused the holding to 
be sold in execution of a rent decree is neverthe- 
less entitled to recover transfer fee from a trans¬ 
feree who has taken a conveyance from the ten¬ 
ant prior to such execution sale. Nor does the 
fact that the transfer was effected pending an 
attachment in execution disentitle the landlord 
from recovering his fee. When there has been 
a transfer in fact, the transferee who has accept¬ 
ed such transfer is bound under S. 26-C read 
with S. 26 J to pay the transfer fee to the land¬ 
lord in full. The question whether the transfer 
is legal and operates to pass title is entirely 
foreign to the enquiry held by the Court under 
S. 26-J. All that is necessary to attract the ope¬ 
ration of S. 26-J is that there must be a transfer 
in fact, i.e., the transfer must be accepted by the 
transferee. It is not necessary that the landlord 
should signify his acceptance of the transfer. 
( Milter , J .) Sharfuddin Ahmed v. Jacadish 
Nath Roy Bahadur. 63 Cal. 900=165 I.C 426 
=9 R C. 397=63 C.L.J. 255=40 C.W.N. 502= 
A.I.R 1936 Cal. 304. 

-S. 26-C —Occupancy holding—Transfer of 

—IP hen complete—Receipt of notice by landlord 
—If condition precedent. 

As soon as the document by which an occupancy 
tenant transfers his holding is registered, the title 
to the holding passes from the transferor to the 
transferee with retrospective effect from the date 
of the execution of the deed of conveyance. The 
question whether the landlord is served with the 
notice of transfer or whether he receives the 
transfer fee or not is not material. The transfer 
is complete even as against the landlord even if 
he receives the notice of transfer and his fees 
only later on. (R. C. Mitter, J ) Maharaj 
Bahadur Sing v. Nari Mollani. 63 Cal. 1117= 
165 I.C. 17=9 R.C. 363=40 C-W.N. 683=A.I.R. 
1936 Cal. 279. 

-S. 26-C (2) —Instrument of transfer stating 

sale Price as Rs. 200— Recital in body that certain 
mortgage debts were satisfied—Amount of such 
debts not stated—Validity of registration. 

Where an instrument of transfer stated the 
sale price as Rs. 200 and in the body of the instru¬ 
ment one mortgage in favour of the transferee 
and another mortgage decree in favour of his 
son were recited and stated to have been satisfied 
but the amount due on the mortgage or on the 
mortgage decree was not mentioned, and the 
registering officer accepted Rs. 200 as the sale 
price of the holding and on that footing register¬ 
ed the document. 

Held, that the document was validly registered 
as contemplated by S. 26-C, Cl. (2) of the B. T. 
Act. (Bartley and Nazim Ali, JJ.) Kunja 
Kamini v. Mangal Chandra. I.L.R. (1938) 1 
Cal. 695=42 C.W.N. 209. 

-Ss. 26 D and 26-F— Applicability — Pre¬ 
emption proceedings by landlord—Plea of fixed 
rate tenancy—Question expressly left open—Suit 
by tenant for declaration that tenancy was one at 
fixed rate of rent—Kobala not reciting fixity of 
rent—Payment of landlord’s fee at time of regis¬ 
tration of kobala—If raises estoppel against pur¬ 
chaser. 

Where in a proceeding under S. 26-F, B. T. Act, 
when the landlord wanted to exercise his right to 
pre-emption, he is met with an objection that the 
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•tenancy was at a fixed rate of rent, and.the appli- time withdrawn by him. (^dgley^ J.) Sar aswati 
Cation is allowed, leaving the question of the Dasi v Lenode Lehari. 44 C.W.N. 484. 
status of the tenant whether he was tenant at 26-E—1 ransfer fee—Amount of—Light 

fixed rate of rent is expressly left open, the fact of landlord 

that in the kobala by which the purchaser pur- The landlord is entitled, under S. 26-E of the 
chased the holding, there was no mention of the Benga Tenancy Act to either five times the 
fixity of rent, and that the purchaser paid the annual rent of the holding or twenty per cent, ot 
landlord’s fees at the time of the registration of the purchase whichever sum is greater. (A. C. 
the kobala, does not give rise to any estoppel Milter, J.) Sashi Kanta Achakva BamA m:R r. 
against the purchaser in a suit by the latter for a Nasikabau Loan Offh e ( o. .168 I.C. 849 — 9 
declaration that he was a tenant at fixed rate of ; C. 819—63 C.L.J, 105 —A I R 1936 Cal 786. 

rent in respect of the holding, and -Ss. 26-D and -S. 26-E (1 .—Applicability—Rent decree in 

26-F, Bengal Tenancy Act, have no application, respect of share of holding. 

(Guha and Bartley, JJ.) Ferdinand Perier v. The provision in sub-S. (l)of S. 26-E applies 
Kumar Krishna Nandy Choudhury. 167 I.C. to the case of a decree for arrears of rent due in 
596=9 R.C. 705=A.I.R. 1936 Cal. 582. respect of the entire holding. The reason behind 

-S. 26-D (b)— Transferred holding liable to the exception in the case of such a decree appears 

be assessed to rent but not so assessed—Land- \ to be that the decree-holder of such a decree is 
lord’s fee if payable the landlord him>clf and there is no necessity to 

Under S. 26-D (b) of the Bengal Tenancy Act serve notice upon him or to pay the landlord’s 
landlord’s fee is payable if the transferred hold- * ee when he himself is the auction-purchaser, 
ing is liable to be assessed with money rent at ^ ut l ‘ ie position is different when the decree is in 
some future date, even though such an assess- respect of a share of a holding and the other co- 
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ment has never taken place before the date of the 

transfer. (Edgley, J.) Promode Kumar Baner- I 
Jee v. Kusum Kamini Dassya. 43 C.W.N. 217. 

-S. 26-E —Failure to deposit landlord's fee 

— Re-salc—Conditions of validity—Omission to 
fix time for deposit — Effect—Bower to order re- | 
sale without order of forfeiture . 

Though S. 26-E (1) does not state that the 
landlord’s fees are to be deposited within a time 
to be fixed by the Court, the Court should fix a 
time within which the deposit required by S. 26-E 
(1) is to be made. If the auction-purchaser fails 
to make the deposit within the time so specified, 
the Court may then make an order for the for¬ 
feiture of the purchase money, and for re-sale of 
the property. The Court may not order re-sale 
without first making an order of forfeiture; and 
there can be no re-sale under S. 26-E (3) until the 
time specified has expired. The sale, however, 
cannot be treated as a nullity merely because the 
landlord s fee is not deposited, or because no time 
is specified for making the deposit of the land¬ 
lord s fee or because the Court overlooks the fact 
that such time had been specific 1, and the Court, 
when it has made an order of full satisfaction 
cannot treat the sale as a nullity and set aside the 
order of full satisfaction on the ground that the 
decree-holder purchaser fails to deposit the fee. 
If the only defect is the failure to deposit the 
landlord’s fee. and if the decree holder so requites 

a re-sale can be held under S. 26-E (3), and the 

?xru V * s * ons 26-E (3) must be complied with. 
Where no order of forfeiture has been made and 
when no reason is given for not making such an 
order of forfeiture, no order for re-sale can be 
made. The fact that the decree holder is the 
auction-purchaser does not affect his liability to 
be penalised for failure to deposit the landlord’s 
fee. (Guhi and Lodge, JJ) Durga Charan 
Das v. Chairman of the Labanga Samabai 

,Samity. 162 I C. 135=8 R.C 570=40 C W N 
143=62 C L J 372=A I.R 1936 Cal 171 

---S. 26 E— Landlord's fee — Landlord's right 

to retain—Sale set aside on appeal. 

If a sale of an occupancy holding held in execu 
tion of a money decree is subsequently set aside 
.on appeal, the landlord is not entitled to retain, 
the landlord’s fee which has been in the mean- 


sharer landlord has been made a party. ( S'. K. 
Ghose and Patterson, JJ.) Atul Chandra v. 
Mohini Mohan. 182 I.C. 751=12 R.C. 102= 
A I.R 1939 Cal 28. 

-S. 26-E (1)— Sale of tenure and occupancy 

holding together—Landlord’s fees so far as 
tenure deposited—Sale of tenure confirmed and 
that of occupancy field set aside — Validity. 

In execution of a mortgage decree, A purchas¬ 
ed and obtained possession of a tenure and an 
occupancy field in one lot. He deposited land¬ 
lord’s fees so far as the tenure only was concern¬ 
ed. While confirming the sale, the executing 
Court confirmed the sale of the tenure and set it 
aside so far as the occupancy holding was con¬ 
cerned. Later on, landlord sold the tenure in 
execution of rent decree without making A as 
party and purchased it himself and took symboli¬ 
cal possession. Therefore A brought a suit 
against the landlord for declaration of his title 
to the tenure. Landlord contended that the 
order of confirmation of the tenure only was 
illegal as the tenure and occupancy field were 
sold in one lot and the entire sale should have 
been set aside. He further contended that the 
Court should ignore the order of confirmation 
of the tenure. 

Held, that there was no violation of the provi¬ 
sion of S. 26-E. 

Held, further, that the non-compliance with 
S. 26-E (1) did not oust the jurisdiction of the 
Court and any order made by it cannot be treated 
as nullity and be ignored unless it has been pro¬ 
perly set aside. ( B.K. Mukherjea, J.) Basiruddin 
Mahomed v % Prasanna Deb Rai Kat 177 I. C. 
758=11 R.C. 271=A.I R. 1938 Cal 282. 

-*S. 26-E (3)— Resale under — Procedure — 

Fresh execution application—Necessity for. 

S. 26-E (3) does not contemplate fresh execu¬ 
tion proceedings for the purpose of a re-sale; 
it provides for fresh sale in the execution pro¬ 
ceedings then pending. (Guha and Lodge, JJ.) 
Durga Charan Das v. Chairman of the 
Labanga Samabai Samity. 162 I.C. 135=8 
R C. 570=40 C.W.N. 143=62 C.L.J. 372=A.I. 
R. 1936 Cal. 171. 

S 26-F— Applicability — Cosharer land - 
lords—-Partition of holdings under Estates 
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Partition Act—Suit for rent of holding for 
period anterior to partition by some co-sharers 
and decree—Execution sale—Application for 
pre-emption by remaining co-sharer. 

A , B and C were c i-sharer landlords in respect 
of three occupancy holdings. Later on, under a 
proceeding under the Bengal Estates Partition 
Act, two holdings were allotted exclusively to A 
and the third holding was allotted partly to A 
and partly to B and C. B and C instituted a suit 
for rent for the. three holdings for a period 
anterior to the partition without impleading A 
and obtained decrees and in execution thereof 
purchised the three ho dings. A applied for pre¬ 
emption. 

Held, that his application was competent. (R. 
C. Mitter, J.) Kamsha^hi Ghose v. Mohendra 
Nath Sinha 162 I C. 664 (1)=8 R.C, 632 
(1)=A.I.R 1936 Cal 223. 

-S. 26-F (as amended)— Applicability — 

Document of transfer executed before and regis¬ 
tered after section coming into force. 

S. 26-F of the B. T. Act as amended by the 
Amending Act of 1938 is no doubt not retros¬ 
pective in its operation and it does not take away 
any vested Tight that accrued under the old 
section. But both under the old Act 
as well as under the new. no right of pre-emption 
could possibly secure until the document of 
transfer was registered. The material dale is 
the date of registration and not the date of 
execution. The provisions of the new section 
would, therefore, be applica! le to transfers re¬ 
gistered afier it became operative, although they 
were executed while the old section was in force. 

(Mukherjea and Akram. JJ.) Gobardhan Bar v. 
Gunadhar Bar. 44 C-W.N. 802. 

-— S. 26-F —Applicat on by landlords mention¬ 
ed in transfer deed—Rejection of, on ground 
that certain idol is landlord and applicants are 
merely shebaits — Propriety—Applicants who are 
members of Mitakshara family not impleading 
their sons and nephews — Effect. 

An application for pre-emi tion under S. 26-F 
of the Bengal Tenancy Act presented by the 
persons described as the landlords in the deed of 
transfer cannot be rejected on the ground that a 
certain idol is the landlord and that the appli¬ 
cants are merely the shebaits, when there is no 
men'ion of the idol in the transfer-deed. Nor 
can the application be rejected on the ground 
that the applicants are members of a Mitakshara 
family and have not joined in their application 
their sons and nephews as co-sharers, when they 
are the adult members, who actually manage the 
properties. (M. C . Ghose, J .) Mahfndra Nath 
Das v. Radhashyam Manpal. 173 I.C. 686=10 
R.C. 561=41 C.W.N. 1185=A.I.R. 1937 Cal. 
577. 

-S. 26-F —Application made before repeal 

of section—Order passed after its repeal — Vali¬ 
dity-Act VI of 1938. 

An order passed under S. 26-F of the Bengal 
Tenancy Act after its repeal by Act VI of 1938 is 
valid, if the application for pre-emption was 
made at a time when the section was operative. 
Neither the language of the new enactment nor 
the primary object for which it was passed 
furnishes any indication that the Legislature 
intended to give a retrospective operation to the 
new Act so as to affect suits or proceedings 
already pending at that time. ( Mukherjea and 
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Akram, JJ ) Bepin Chandra Ghosh v. Srimati 
Bityutlata Roy. 71 C.L.J. 400. 

— S. 26-F— Application for pre-emption filed 
before its repeal—Order passed thereon after 
repeal—Validity. 1 

Where the application for pre-emption was 
made at a time when S. 26-F of the Bengal 
Tenancy Act was operative, an order can be 
validly made on that application after its repeal 
by Act VI of 1938. Neither the language of the 
new enactment nor the primary object lor which 
it was passed furni>hes any indication that the 
legislature intended to give a retrospective ope¬ 
ration to the new Act so as to affect suits or pro¬ 
ceedings already pending at that time. ( Muk¬ 
herjea and Akram, JJ.) Bepin Chandra v. 
Mahim Chandra. 44 C.W.N 640. 

-S. 26-F— Application for pre-emption— 

Benamidar of co-sharer landlords made party— 
Sufficiency. 

A benamidar fully represents in a suit or pro¬ 
ceeding the beneficial owner. Where therefore 
in an application for pre-emption under S. 26-F 
of the Act, the benamidar of certain co-sharer 
landlords is made a party, the application is not 
defective by reason of failure to implead the co- 
sharer landlords. The benamidar represents the 
co-sharer landlords and the co-sharer landlords 
can at any time be added as parties in place of 
the benamidar, in case they want to come in and 
represent themselves instead of their benamidar 
representing them. ( R . C. Mitter, J.) Mukti 
Devi v Monorama Mitra. I L.R. (1937) 1 Cal. 
194=169 I.C. 862=10 R.C. 45=40 C.W.N. 
1211=53 C.L.J 566=A I.R. 1936 Cal. 490. 

-S 26-F —Application for pre-emption — Co- 

sharer impleaded as party getting notice after 
one month—Right to apply as co-applicant. 

Whether a co-sharer landlord impleaded as an 
opposite party to an application for pre-emption 
by a co-sharer under S 26-F of the B. T. Act can 
apply for pre-emption as a co-applicant when he 
gets through Court notice of the application for 
pre-emption after a month of its filing, whether 
lie is made a party originally or added as party 
afterwards within a month from the date of 
filing of the applicaiion. ( R. C. Mitter, J.) 
Gajendra Nath Mandal v. Kunja Bfhari 
Mistri. 166 I.C. 492=9 R.C. 538=40 C.W.N. 
506=A.I.R. 1936 Cal. 388. 

-Ss. 26-F and 188 —Application for pre¬ 
emption—Joinder of minor as one of opposite 
parties—Application if defective—Substquent 
proceedings without appointment of guardian — 
Validity. 

An application for pre-emption under S. 26-F 
is not defective merely because one of the oppo¬ 
site parties impleaded in it is a minor and no 
guardian is appointtd to act for him. The minor 
must be taken 10 have been made a party for 
purposes of S. 18^. The subsequent proceedings 
are however irregular if the Court fails 
appoint a guardian to act for the minor and the 
order for pre-emption passed therein is liable to 
be discharged and the case remitted to the lower 
Court in order that the proceedings may be con¬ 
tinued after appointment of a guardian of the 
minor. If after the appointment of the guardian 
the minor wants to be made a co-applicant, his 
application is competent, although made after 
the period of limitation for making it is over , 
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provided it is made promptly. The minor should 
not be allowed to suffer by reason of the failure 
of the Court to discharge its duty. ( R C. fitter, 

J.) MuKTI Devi VtoNORAMA MlTRA. I.L.R 

(1937) 1 Cal. 194=169 I C. 862=10 R C 45=40 
C.W.N. 1211=63 C.L J. 566=A.I.R. 1936 Cal. 

490, . t 

-S. 26-F— Application for pre-emption by 

co-sharer landlord—Addition of other co-sharers 
as patties — Limitation. 

Where some of the co-sharer landlords file the 
application for pre-emption, an application by 
the applicants for addition of their co-sharer 
landlords as opposite parties must be made with¬ 
in the two periods mentioned in sub-S 4(a) of 
S. 26 F of the B. T. Act, namely either within 
two months of the service of notice issued under 
S. 26 Cor S. 26-E, or within one month of the 
application for pre-emption. But though all co¬ 
sharer landlords are necessary parties to an 
application, for pre-emption, it is not necessary 
that such of them as are left out in the original 
application for pre-emption should be ad led 
within two months of tie date of service of 
notice under S. 26-C or S. 26 E. on the co sharer 
who has filed the application for pre-emption. 
(Mitter, J.) Gajendra Nath Mandal 7; Kunja 
Behari Mistri. 166 I C 492=9 R. C. 538=40 
C.W.N. 506=A.I.R. 1936 Cal. 388. 

—-—S. 26-F — Application for pre-emption by 
some of co-sharer landlords—Others made par¬ 
ties after limitation — Application, if barred — 
Limitation Act, S'. 22. 

An application for pre-emption under S. 26 F 
of the B T.Act must be made by all the co-sharer 
landlords. If some of the co-sharers only apply 
within time and the others are made parties 
after the expiry of ihe period of limitation, the 
application is barred by limitation. By operation 
of S. 29 (2) (a) of the Limitation Act, the pro¬ 
visions of S. 22 of that Act apply to an applica¬ 
tion under S. 26-F of the B- T Act. ( Bartley and 
Nasim Ali, JJ.) Dinesh Chandra Choudhury 
v. Kajendra Chandra Kar. 177 I.C. 798=11 R. 
C. 276=42 C.W.N. 316=A!.R. 1938 Cal. 324. 

—- S. 26-F — Application for pre-emption dis¬ 
missed for technical defects—Second application 
—If maintainable. 

Where an application for pre-emption under 
S. 26-F of the B.T. Act is dismissed for technical 
defects and not on the merits, a second applica¬ 
tion could lawfully be_ made. (M. C. Ghose, J.) 
Ananta Lal Saha v.’Kamakhya Charan Das. 
41 C.W.N. 1371. 

■ S, 26-F — Application for pre-emption with 

the required deposit—Dismissal for default — 
Fraudulent attachment of deposit and withdrawal 
in execution of decree against co-sharer landlord 
—Subsequent restoration of application—Order 
for refund of deposit withdrawn — Non-cotnpli- 
ance—Order calling on applicant to make fresh 
deposit — Default—Proper procedure. 

An applii ation by-certain co-sharer landlords 
for pre-emption of an occupancy holding under 
S. 26-F of the Bengal Tenancy Act, accompanied 
by the necessary deposit required by law, having 
been dismissed for default, certai 1 holders of a 
decree against such applicants acting in collusion 
with the transferee and by surreptitiously sup¬ 
pressing all processes attached the deposit’in exe¬ 
cution of their decree and withdrew the same 
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from Court. The co-sharers subsequently applied 
and got their application restored on showing 
good cause and then applied to the executing 
Court to call upon the decree-holders to refund 
the amount withdrawn by them. The Court 
made such an order but it was not complied with. 
The pre-emption Court then called on the co¬ 
sharers to make a fresh deposit under S. 26-F, 
and on their failure to do so within the time fixed 
dismis'ed their application for pre-emption for 
want of the necessary deposit in C-urt. The 
Judge who passed the orders for deposit and the 
order of dismissal was the Judge who as the 
Judge of the executing Court, passed the order 
calling on the decree-holders to refund the money 
withdrawn by them in execution. 

hi eld, (i) that the order dismissing the applica¬ 
tion for pre-emption was wrong and must be set 
aside ; and that the Court below should be direct¬ 
ed to hear the application on the mer ts and to 
pass an order of pre emption if the co-sharers 
made out their right for pre-emption, hut the 
Court should postpone passing of the order for 
payment of the price and lO per cent, to the pur- 
cha-er or transferee, e'c., till the money is 
brought into Court by the dec r ee-hol lers who 
withdrew it; (ii) that where the depo-it required 
by the statute is made with the application for 
pre-emption, and that within the time limbed, the 
requirements of S. 26-F are complied with, and 
the application cannot he dismissed as defective, 
merely because the deposit has been withdrawn 
by holders of decree against the applicants 
fraudulently; (Hi) that S. 26-F (5) contemplates 
two orders, one for pre-emption in favour of the 
applicant if he is entitled to it and a further and 
distinct order in favour of the purchaser or trans¬ 
feree, which is no doubt dependent on an order 
for pre-emption in favour of the applicant. (R. 

C. Mitter, J.) Rakhal Das Som v. Sarala Bala 
Haldar. I.L R. '1937) 1 Cal. 223=66 C.L.J. 73 
=40 C.W N. 1182. 

-S. 26-F— Application under—Money depo¬ 
sited into treasury on following day—Application 
if barred. 

If at the time of making an application under 
S. ^6-F of the B. T. Act the applicant brings the 
money with him in Court but it could n t be de¬ 
posited into the Treasury un il the next day 
owing to the rules of procedure, the Court c n- 
not reject the application as time-barred. ( Hen¬ 
derson . J.) Manilal Pal v. Gour Chandra Das. 
178 I.C 1008=11 R C. 453=67 C.L.J. 80=A.I, 
R 1938 Cal 792. 

“S. 26-F —Application under—Question if 
applicant is landlord—Jurisdiction of Court to 
entertain. 

O.i an application under S. 26-F of the B.T. 
Act, the Court has jurisdiction to entertain the 
question wh ther the applican is a landl >rd The 
mere fact that the applicant has b-en served with 
notice as landlord does not give him the right to 
get the reliefs which may be granted bv the Court 
under that section. (Sen, J.) Birendra Kumar 
Roy v. Jagat Kishore Acharjya. 43 C.W N 
274 

-S. 26-F —Application under old section 

after amendment — Maintainability—Transfer be¬ 
fore amendment. 

An application for pre-empt : on filed under the 
old S. 26-F of the B. T. Act after the Amendment 
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Act of 1938 by which it was amended has come 
into operation, is not en'ertainable although the 
transfer took place before the amendment. 
(Nasim -Jli and Ran. JJ.) Prafulla f handra v. 
Rajmohan Das. 186 I C. 589—12 R. C. 502= 
43 C.W.N 1172=A.IR. 1940 Cal. 81 

-S. 26-F— Holding purchased by decree- 

holder in execution for less than decretal amount 
—Application by landlord for pre-emption—Sale 
subsequently set aside and so’ pre-emption appli¬ 
cation also dismissed —Sale again restored on 
decree-holder agreeing to discharge judgment- 
debtor from entire liability — Landlord's right to 
pre-empt - Deposit necessary. 

In execution of a money decree, an occupancy 
holding belongn g to the judgment-debtor was 
sold for less than the decretal amount and pur¬ 
chased by the decree-holder, and the sale was 
confirmed. The landlord thereupon applied for 
pre-empiion under S. 26-F of the B. T. Act and 
made the necessary deposit, and his applieati< n 
was allowed Subsequently an application pre¬ 
viously made by the judgment-debtor under 0.21, 

R. 90, C. P. Code, was allowed ex parte and the 
sale was set aside. The Court thereupon allowed 
the landlord to withdraw the money deposited by 
him and dismissed the application for pre-emp¬ 
tion. Subsequently the deerf e-hoider applied for 
setting aside the ex parte order by which the sale 
was set aside. The decree-holder and the judg¬ 
ment-debtor entered into a compromise by which 
the decree-holder agreed to discharge the judg¬ 
ment-debtor from the entire liability under the 
decree. The application of the decree-holder was 
thereupon allowed and the order confirming the 
sale was restored. On application by the landlord 
for re-depositing the amount which was paid by 
him in Court for pre-emption of the holding and 
also for possession of the holding under S. 26-F 

(6) (1 Hi), 

Held, that the effect of the revival of the order 
confirming the sale was to restore the order for 
pre-emption previously made and that, therefore, 
the application of the landlord must be allowed. 

Held also, that the landlord was bound to de¬ 
posit the amount for which the holding was ori¬ 
ginally sold and not the entire decretal amount. 
(Nasim Alt, J .) Champ Mia v. Maharaja Rir 
Vikramkishore Manikya Bahadur. 42 C.W.N 
644. 

-S. 26-F— Instrument of transfer stating 

sale price as Rs. 200— Notice under S. 26-C also 
staling same amount—Recital in body of instru¬ 
ment that certain mortgage debts were satisfied — 
Amount of such debts not Stated-Amount to be 
deposited by landlord for pre-emption. 

Where lhe instrunu nt of transfer and the 
notice issued to the landlord under S. 26-C of the 
B. T. Act stated the sale price as Rs 200 and .n 
the body of the instrument one mortgage in 
favour of the transferee and another mortgage 
decree in favour of his son were recited and 
stated to have been satisfied but the amount due 
on them was not mentioned and it appeared that 
the morigage was in respect of a different pro¬ 
perty and the mortgage decree directed a sale not 
only of the holding sold but also of other proper¬ 
ties. 

Held, that the transferee was not entitled to ask 
the Court to consider the amount payable on *’ 
mortgage or the mortgage decree as part of 
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consideration for the purposes of S. 26-F of the 
Act. and that the landlord was not bound to de¬ 
posit for pre-emption anything more than what 
was stated in the instrument of transfer and in 
the notice issued under S. 2^(c). {Bartley and 
Nasim All, JJ.) .Kunja Kamini v Mangal 
Chandra. I.L.R. (1938) 1 Cal. 695=42 C.W.N. 
209. 

S. 26-F— Notice of application served on 
co-sharer landlord as purchaser—Latter not in¬ 
vited to join in application — Application, if main¬ 
tainable. 

Where a co-sharer landlord who is himself the 
purchaser is served with norice of the application 
for pre-emption under S. 26-F of the B. T Act, 
the application is maintainable although no notice 
is served on him describing him as a co-sharer 
and inviting him to join in the application for 
pre-emption of his share. (M. C. Ghose, J.) 
Ananta Lal Saha v. Kamakhya Charan Das 
41 C.W.N. 1371. 

-S. 26-F— Order for pre emption—Validity 

—Power of third persons to question-Holding 
wld to minor—Minor not represented in pre¬ 
emption proceeding. 

The proceeding by which the landlord exercises 
his light of pre-emption under S. 26-F of the B. 

T. Act cannot be challenged as void by third per¬ 
sons on the ground that the purchaser of the 
occupancy holding, who was a minor, was not 
properly represented in such proceeding. There 
is no real analogy between a decree of a Civil 
Court and an order for pre-emption passed under 
S. 26-F of the Act. The right of the landlord to 
pre-emption does not depend upon any decision 
by the Court. It flows automatically from the 

transfer itself and no duty is cast upon the land¬ 
lord to give any notice to the purchaser. Where 
the purchaser describes himself in the Kobala as 
a major, the Court can only serve the notice in 
accordance with its terms. (Henderson, J.) De- 
bendra Chandra De v. Jamini Kumar Dey. I. 
L.R (1940) 1 Cal. 156=185 I.C. 704=12 R C. 
402=43 C.W.N. 1209=A I.R. 1939 Cal. 744. 

-S. 26 F— Proceeding under — Judgment of 

competent Court declaring transfer by tenant 
void—Admissibility—Evidence Act, S. 43. 

In a summary proceeding for pre-emption 
under S. 26-F of the Bengal Tenancy Act, which 
is based upon the assumption that atransfer from 
a tenant to a third party has taken place, a judg¬ 
ment of a Court of competent jurisdiction declar¬ 
ing that transfer void must be regarded as a fact 
in issue under S. 43 of the Evidence Art and as 
such is admissible in evidence, and the Court has 
no jurisdiction to allow pre-emption to the pre¬ 
empting landlords. (Edgley. J.) Basanta 
Kumar v. Durcanath Pal. I L.R. (1939> 1 Cal. 
558=183 I.C 489=12 R.C. 165=43 C.W.N. 549 
=A.I R 1939 Cal. 432. 

-S. 26-F— Proceeding under—Minor party — 

Compromise entered into by guardian—Sanction 
of Court—If necessary—Order of Court—If can 
be challenged by suit—C P. Code , O. 32, R. 7. 

By virtue of S. 141, C. P. Code, O. 32, R. 7 of 
the Code applies to proceedings under S. 26-F of 
the Bengal Tenancy Act and express sanction 
must be given by the Court to a compromise 
where a minor is concerned. An order passed on 
an application made under S. 26 F of the Bengal 
Tenancy Act can be challenged by a suit on the 
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ground of fraud and can also be challenged by a 
suit by a minor on attaining majority if it was 
the result of a compromise entered into by his i 
guardian without the leave of the Court expressly 
recorded. ( Guha and Mitter, JJ.) Syed Mahom- j 
med An v. A jit Kumar Das. 42 C.W.N. 154. j 

-S. 26-F —Proceedings under—Nature of — 

Vendee a minor—Appointment of guardian ad 
litem— If essential. 

Pre-emption proceedings under S. 26-F are in 
the nature of suits. Hence if the vendee be a 
minor the appointment of a guardian ad litem is 
mandatory and an order passed in a proceeding 
under S. 26-F against a minor where no guardian 
is appointed is a nullity. And where in a suit by 
the minor the order in the pre-emption proceed¬ 
ings is declared null and void and the pre-emp- 
tor files an appeal, the appellate Court has no 
jurisdicti >n to direct the lower Court to revive 
the pre-emption proceedings after giving an 
opportunity to the appellant of getting the minor 
properly represented by a guardian. (Sen, J.) 
Bimal Kumar Hut v. Purnima Dasi. 179 I C 
199=11 R.C 490=A.I.R. 1938 Cal 736. 

-—S. 26-F— Proceeding under—Objection re¬ 
garding nature of holding raised at late stage, 
disallowed by lower Court—Interference in re¬ 
vision. 

Where in a proceeding under S. 26-F of the B. 
T Act an objection regarding the nature of the 
hoMing which was raised at a late stage was 
disallowed by the lower Court, the High Court 
sitting in revision will not interfere with that 
order. ( Henderson . /.) Kali Mohan Pal v. 

Sachindra Mohan Ray. 67 C.LJ. 5. 

d ^, as araen ^ed )—Proceeding under 

"parties* S C °' sharer tenants—If necessary 

There is no provision in the B. T. Act which 
! necess * r y ^t the co-sharer tenant who 
f^ ( ,t CrC1Se bls r *ght of repurchase under 

nev ; Actshould make the other-co- 
sharers parties to the proceeding. The non¬ 
joinder of the other co-sharer tenants would not 

Way J 1 *!? the Proceeding defec- 
Rad’ „ W Hkher ) ea a ”d Akram . JJ ) Gobardhan 
Bar v Gunadhar Bar. 44 C W.N. 802. 

• d 26 , - p t ro ,<i e eding under—Scope of en¬ 

quiry—Rights of third party—If can be adjudicat- 


transfer of his holding which the landlord is 

seeking io pre empt. that he intended to execute 

a mortgage-deed but owing to fraud on the part 

of the transferee, he had been made to • xecute a 

deed of transfer, the vendor is vitally interested 

ln the result of the application for pre-emption 

and has every right to be made a party to the pre- 

emption proceedings in order to contest the same. 

( Edgley. J .) Basanta Kumar 7 '. Durganath 

Pal IL.R. (1939) 1 Cal 558 = 183 I.C 489= 

12 R.C. 16 5= 43 C W.N. 549=A.I.R. 1939 Cal. 
432. 

- S. 26-F —Right of pre-emption—Applicant, 

i/ must be immediate landlord at lime of order. 

The right of pre-emption under S 26-F of the 
Bengal lenanev Act depends upon the applicant 
being an immediate landlord of the holding not 
only at the time he makes his application but also 
at the time when an order for pre-emption is 
made under sub-S. 5 (5). (Henderson, /) 
Kamendranath Ray Chowdhury v. Iitindra 
hakravarty. I L R. (1938) 2 Cal 85= 

n 2 T C T ,V ^ N a 8 t 2 ^ 176 I C 810=11 R.C. 181=67 
C.L J.^76=AJ[.R i938 Cal. 351. 

“ r S - Right to apply—Unrecognised 

purchaser of share of occupancy holding. 

A person who had purchased a shaie of an oc- 
holding before the Bengal Tenancy Act 
of 1928 came into operation but had never been 
recognised as a tenant by the landlord, does not 
acquire the status of a tenant within the meaning 
of the Act. He has, therefore, no locus standi to 

?SPi y / f ° r ?? ! mpt; °n under S 26-F of the Act. 

) ic n ) i Ma J id v - altab Ali. I L. R. 

(1940) 1 Cal. 527=44 C W.N 500 

7ZT*r 26 ~ F r> and - 3 (3) - R '9 ht to mb for 
pie emptton Proprietor of resumed mahal with 

wh °™ 'J 0 settlement has been made—If landlord 
entitled to pre-empt. r 

Where a mahal had been resumed under Regu- 

xfndll I 1 ° f 18 .-2 i°i n th * ground that it was held 
under an invalid lakeraj grant), the proprietor of 

the resumed mahal with whom no settlement has 

been made by the Government, ,s not a Tnd ord 

within the meaning of S. 3(3) of the Bengal 

Tenancy Act, and he has, therefore, no right to 

???I y [° r P re emption under S. 26-F of that Act! 

(Sen, J.) Birendra Kumar Roy v Jag\t Kishorf 
Acharjya. 43 C W.N. 274. ashore 

frn- 6 ~ ¥ ~7 Sale °f Property in two lots — 
ord s riaht tn . 


cena'in"^maftter s W 

l ° ? re emption. ! tio n o ™ ZZ»* n Ll a A S ?} d intwolotsinexecu- 
lt is not open to the transferee to rai<e indepen¬ 
dent issues which are not contemplated by the 
section nor can he be allowed to say that the deed 

hfnotwhl't U , P ° n Which ,h l P r e-emption is claimed 
u 5 f ?' h i '* P“ r P or, s to be - The party must be 
Q c J d by the statements in the deed itself 

l^jr 0 ?v \zr P p iz 

IfbTy m=4?c 0 w H N UR ii5 , s GoLAM SamdW 

- s . 26-F —Proceeding under—Vendor, if 
necessary party. * t/ 

lJJi? ( l uestlo 5. as to whether or not the vendor 
has locus standi to contest an application « 

empt on under S. 26-F of the Ben Ja! o PrC “ 

Act depends entirely upon the circum.tLceTof 

vendor S U ,u W Al re th u e P osi,ion adopted by the 

vendor is that there had not been an effective 


tion of o r-™ V A : lwo lols ln execu- 

a money decree, the landlord seek ng to 

- - Z F ° { th <= Bengal Tenancy 

He mu TnrA «rl lotved to pre-empt only one lot. 
rie must pre-empt both the plots or his aoidica- 

“ S s' be r ,1 fUSed iS K Gh °*'- SuS- 

C W.N 288 RuKMINI Kanta Barman Roy. 42 

^7JZ/ 26 J~ T K° ■ se P a ™‘' holdings sold by 
Under P »‘plt°n of one — Permissibility. 
micc-iM ?' 26 : F * 1 ‘ e "‘-al Tenancy Act, it is per- 

s^parate hoi/* 0 !° P r e-empt one of two 

h a? ,d i ngs /jr hlch have been soI d by one 

TERTFF7; If**' 7 A MoNORA NjAN ( HAT* 

terjef.v Pyare Mohan De. 43 C.W.N. 220 

lord— ( ! ) '-^W lica * io » by co-sharer land- 
^tPl'cnntadded as co-applicant in another 
application by other co-sharer landlords—Latter 

■ de fff. ctive Applicant —// debarred 
jrom continuing hxs own application. 
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aad the suit were heard together. The suit was 
decreed. 

Held, that the landlord's application should be 
dismissed as there was no right, title or interest 
left in the vendees and as there coul.l be n > order 
for pre-emption against the co-sharer who had 
obtaine 1 the decree by reason of S. 26-F (I). (ft. 
C. Mitter, J.) Naunaksha Dutta v. Abdul 
Jalil 155 I.C. 742-9 R.J. 579-A.I.R. 1936 
Cal. 398, 

•S. 25-F (1) and 133— Scope find construc- 


4Where a co-sharer landlord making an appli¬ 
cation for pre-emption under S. 26-F is adie 1 as | 
a co-applicait, o 1 his request, in another applica- | 
t ion by his co-sharer landlords and the latter, 
application is dismissed by reason of certain , 
defects, he is not debarred from continuing his | 
own application. Each of the co-sharer land¬ 
lords has an independe it right to mike an inde¬ 
pendent application under S. 26-F (1) and he is I 
not entitled to exercise his right of pre-emption 
only by becoming a co-applicant in other co- 
sharer’s pending application for pre-emption, i 
Two applications for pre-emption can go on 
sim iltaneously. (ft C. Mitter, J.) Mukti Devi 
v. Monorama Mctra. I.L.R. (1937 ) 1 Cal. 19* 
=169 I.C 852 = 10 R.C. 45=40 CWN. 1211 = 
63 C.L J. 555=A.I.R. 1935 Cal. 490. 

— 3. 25-F (1) — Application by co-sharer 

landlord for pre-emption under S. 26 F (l)~ 
Notice on other co-s lirer landlords not served in 
time owing t) laches of Court o fi :ers or mistake 
of Court—Their application under S 26-F (1) 
dismissed as time-barred—Application under 
S 2o-F(l) — .Vf unt ainability. 'fee B'.'inAL [*cm- 
ancy Acr, S. 183 (l). proviso. 41 C.W N. 4**. 

—3. 25-F 1) and 55-F C4) (a) — 4t>plicition 

for pre-emption by co-shi'er lanllori served | 
with notice of transfer — 4pplication for being 
made co-applicant by another co sharer not serve i i 
with notice—If one for pre-emotion — Application 
by other co-shivers to be mxde co-applicants 
within one month of latter application but beyond 
one month of forme* and two months of service 
of notice—M lintainobility. 

The application of a co-sharer landlord who 
has not been served with the notice of transfer, 
to become a co-applicant in the application for 
pre-emption by another co-sharer landlord who 
has been served with notice, must be considered 
as an application for pre-emption under S. 2>-F 
(1) of the Bengal Tenan:y Act. A; soon as such 
an application is made the remaining co-sharer 
landlords are e atitied to become co-applicants, if 
they apply for being so made with.n one month 
of the application by the co-sharer not se ved 
with notice, even though they ask for pre-emp 
tion bey and one month of tne application of the j 
other co-sharer served with notice and beyond 
two months of the service of notice of transfer 1 
on them. It is not incumbent on a co-sharer 
landl ord to exercise his right to pre-empt by be¬ 
coming a co-ap ilicant at the earliest opportunity, 
as so an as the first application for pre-em ation is : 
made by one of the co-sharers, (ft. C. Mitter, J ) I 
Gadadhar Sarkh^i v Gopal Chandra Das. 63 
Cal 1079=40 C.W.N 680=165 I.C 641=9R 
C. 570 = A I.R. 1936 Cal 3*3 

-—3. 25-F ). (5) aid (6)— Sale of share in 

occupancy holding—Pre-embtion application by 
landlord — p re-emption suit by another co-sharer 
by inheritance—Decree in—Effect on landlord's 
application. 

Certiin ca-sharers sold their share in an occu¬ 
pancy h aiding, and getting notice of it, the land¬ 
lord filed an aoplication for pre-emption under 
S 2a-F. Pending this application, another co- 
sharer of the transferors who had become a co- 
shiver by inheritance under Mahomedan Law. 
filed a suit for pre-emption to enforce the right 
under Mahomedan Law. Both the application 


tion - Application by some co sharers for pre¬ 
emption—Applicants, if bound to invite other 
co sharers to toin—Failure to express consent to 
their joining as co-applicants—If fatal. 

Where some of the co-shirer landlords apply 

for pre-empuon under S 26-F (1) of B T Act, 
t le re naming co-sharers must be made opposite 
pirties either in the ipplication originally filed or 
by an appl.cation for amendment mile within 
one of the two periols of time mentione 1 tn sub- 
S. 4(a) of S. 26-F. Chat is the effect of the 
words ‘giving opportunity of j >ining in the pro¬ 
ceedings"' occurring in S 183. It is not necessary 
that the co-sharer landlords applicants must in¬ 
vite the remaining co-sharer 1 i.odlords to join in 
their application or shoul l expressly consent to 
their so joining. All that is necessary is that the 
applicants must place their co-sh irer laoJIords in 
a position to join in the pre-emption if they like. 
Tne absence of an express statem nt i i the appli¬ 
cation to the effect that the applicants have no 
objection to their co-sharer landlords j >ming in 
the application or that they would be willing to 
treat them is co-applicants wou'd not mike their 
applicition for pre-e option a bad o le on that 
accouit. (ft C. Mitter. J.) Sa:hindra Nath 
Chaxravarty v. Tryilakya Math Chykravarty. 

C W.aM. 1923 =A. 

I.R. 1935 Cal. 576. 

.. — >. 25-F ( 1 ) and (^)-Depo sit by co-sharer 
landlord—Time limit. 

The wnole scheme in the matter of deposits to 
be male by co-sharer landlords applying for pre¬ 
emption unler the Bengal Tenancy Act, whether 
the application be under S. 26-F(l) or under 
S. 2>-F (4) of the Act, seems to be that the 
deposit to he mide by applicants or co-applicants 
must be made within the time limit imposed by 
the statute for making such application, though 
failure to deposit the amount alo >g with the 
application would not be fatal. Tne deposit must 
however be ma ie within the period of limitation 
prescribed by S. 26-F (4) (a». [f the service of 
not'cebe delayed, i.e., of the application under 
S 25-F (l), beyond one month by r ason of the 
act or defaults of the app'icant for pre-emption, 
his application for pre-emption w mid he thrown 
out on the ground of nori-c >mpliance with S. 188. 
Bit if the n >ticc be not serve 1 within that period 
by any act of omission or mistake of the Court or 
of its officers, the application of tne co-sharer 
applicant under S ?6-F (1) would be a good one; 
and the Court would he under a d ity to relieve 
the co-sharer landlords opp >site parties from the 
injury done to them by its acts or defaults or 
those of its officers, (ft. C Mitter, /.) Sachin- 
dra Nath Chakravarty v. Trailakya Nath 
Chakravarty. 157 I C. 432=9 R.C 693=40 C. 
i W.N. 1023=A.I.R. 1936 Cal. 576. 
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- S. 26-F (2)— Application for pre-emption — 

Necessary deposit made only on following day — 
Application and deposit both within two months 
of service of notice—Application brought to 
notice of Court only on following day after 
deposit — Application, if in order . j 

The expression “time of making” in sub-S. (2), | 
S 26-F, Bengal Tenancy Act, is to be given a 
liberal construction and the expression ‘making’ 
does not mean filing but refers to some time when 
application is brought to the notice of the presid¬ 
ing officer, who has power to dismiss, and not the 
point of time when the application is presented to i 
some officer of the Court. Hence where an 
application for pre-emption is made on a certain 
day, and the deposit of necessary amount is made 
only on the following day, and the application is 
brought to the notice of the Court after the 
deposit, both the application and the deposit 
being within two months of the service of notice, 
the app'ication is quite in order. (S. K. Ghose 
and Patterson, JJ.) Iotis Chandra Biswas v. 
Jadu Nath Sikdar. 173 I.C. 398=10 R C. 509 I 
=A IR. 1937 Cal. 377. j 

--S. 26-F (2)— Compliance with — Sufficiency 

—Deposit made two days after application 
Wnere the application and the payment of the 
money were both within two months of the re¬ 
ceipt of the notice, and on the day on which the 
application was made the landlord’s officer came 
ready with the challan to deposit the money but 
it being a Saturd iy, the money could not be ac¬ 
cepted after 1 p.m. and the officer had to wait till 
the next Monday when the money was taken by 
the office. 


Held, that there was sufficient compliance with 

26-F of the Bengal Tenancy Act. 
(m. C. Ghose, J.) Abu Bakkar v. Nripendra 
Nath Sen. 41CW.N. 1212. 

-S. 26-F (2) and (3)—Kobala showing 
price of land and of trees separately—Price of 
trees not included in notice to landlord—Land¬ 
lord, if bound to deposit price of trees also — 
Right of Purch iser to remove trees. 

The value of a holding would include the value 
of the trees standing on it. and the landlord 
would ordinarily be bound to deposit under S. 26 
(F) of the B T. Act not only the price of the land 
as stated in the Kobala, but the price of the trees 
also, if that is sepirately shown. But under S 26 

(F) (2), the landlord has only to deposit the price 
of the property as specified in the notice issued 
under S. 26 (C), and if the purch .<*er omits to 
include the price of the trees in the notice, the 
landlord cannot be compelled to deposit the price 
of trees also. Nor can the landlord be directed 
to deposit the price of the trees under S. 26 (F) 
(3 • as the trees cannot be regarded as incum¬ 
brances within the meaning of that clause The 
purchaser is, however, entitled in such circum- 
stances to remove the trees. (M C Ghose and 

Mukerjea, JJ ) Raj Ballav Mondal v. R A ten- 
drs NARAtM Mondal I.L.R. (1937) 2 Cal. 73 = 

r? ^ C co 6 o 41=1 ° R C 167=41 C.W.N. 317=64 

58Z. 

2 ?'J ( ?\~ T u rat l sf 7 ee of 0 “upancy hold- 
himself Utled 0 bc patd mort 9 age debt due to 

*i^ transferec of a " occu Pancy holding who is 
a,s ? a mortgagee of that holding is not entitled 
under S. 26-F (3) of the B. T. Acf to be paid hh 

Q. D. 


unpaid mortgage debt. If he wishes to enforce 
his mortgage, he must do so by a proper suit in 
the ordinary Courts. ( Henderson, J.) Benoy 
Kumar v. Sk. Eakub. 42 C.W.N. 1110. 

--S. 26-F (4)— Co-sharer landlord not avail¬ 
ing opportunity to apply for pre-emption — Sub¬ 
sequent death—Substitution of his heirs—If 
necessary. 

The object of S. 26-F (4) is merely to afford 
co-sharer landlords an adequate opportunity 
themselves to apply for pre-emption in respect of 
transferred hoi ing. If, therefore, a co-sharer 
landlord who was made a party to an application 
for pre-emption dies without availing himself of 
the opportunity given to him, it is not necessary 
to substitute his heirs as parties to the applica¬ 
tion. (Edgley, J.) Kakhal Chandra De v. Lalit 
Mohan Saha 43 C.W.N. 554. 

--—-S. 26-F (4) (a)— Application by co-sharer 

to join as co-applicant in pre-emption application — 
Time for—Period of one month -Starting point. 

The period of one month within which the co- 
sharer landlord has to apply to be joined as co¬ 
applicant under the second alternative in S. 26-F 
(4) (a) of the B. T. Act must be counted from 
the date of the filing of the application under 
S. 26-F (1) and not from the date of service 
thereof on the co-applicant. (R C. Mitter, J.) 
Sachindra Nath Chakravarty v. Trailakya 
Nath l hakravarty. 167 I.C. 482=9 R C. 698 
=40 C W N 1023=A.I.R. 1936 Cal 576. 

--Ss 26-F (4) (a) and 148-A ( 2)—Applica¬ 
tion by some co-sharers for pre-emption implea¬ 
ding others as parties defendants—Notice on 
latter not served within one month due to act of 
Court—Latter coming in within reasonable lime 
after notice—Their right to pre-emption—Know¬ 
ledge of application apart from notice—If suffi¬ 
cient to deprive them of right. 

Where in an application for pre-emption by some 
of the co-sharer landlords impleading the others 
as parties defendants, the notice under S. 148-A 
(2) of the B. T. Act was not, due to the act of the 
Court, served upon the latter within one month 
from the date of the applicaiion, but the latter 
came in within reasonable time of the service of 
the notice, they should be allowed to exercse the 
right of pre-emption. The mere fact that they 
had, apart from the service of notice, vague in¬ 
formation of the application made by the other 
co-sharer landlords for pre-empiinn, is not suffi¬ 
cient to deprive them of their right of pre-emp¬ 
tion, when there is no evidence that they 
had definite knowledge of that applicaiion and, in 
particular, of the date when such application was 
made, t D. N. Mitter, J.) Satish Chandra 
Banerjee v, Jogendra Krishna Banerjee. 41 C. 
W.N 674. 

-S. 26-F (4) (a)— Co sharer landlord 

acquiring interestaf ter transfer and application by 
some co-sharers under S 2£>-F (1)— Right to join 
as co-applicant — Limitation. 

A co-sharer landlord (although he acquires his 
interest after the date of transfer of the occu¬ 
pancy holding or after the date of an application 
for purchase by some of the co-sharer landlords 
under S. 26-F (1) of the Bengal Tenancy Act) is 
competent to apply under sub-S. (4) (a) to join 
as a co-applicant in the application under S. 26-F 
(1). In such cases the applicant will not be bound 
by the special rule of limitation prescribed in 
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S. 26-F (4) (a), but may make his application 
within a reasonable time of his knowledge of the 
sale of the occupancy holding. (Biswas, J.) Beni 
Madhar v. Taherannessa. 43 C W.N 110. 

-—S. 26-F '4) (a)— Purchase of raiyati hold¬ 
ing by co sharer landlord—Other co-sharer land¬ 
lords applying to pre-empt entire holding— 
Transferee not joining in application—Effect 
Where on the purchase of a raiyati holding by a 
co-sharer landlord, the other co-sharer landlords 
make an application for pre-emption under S.26-F 
of the B. T. Act, the transferee co-sharer land¬ 
lord mU'.t within the time allowed by sub-S. (4) 
(a) of S. 26-F also apply for pre emption accord¬ 
ing to his share. Otherwise he will not save his 
proportionate share of the holding from pre¬ 
emption, andlhe other co-sharer landlords w« u'd 
be entitled to pre-empt the entire holding (M C. 
Ghose I ) Sonamaddi v Pramada Sundari 
Sarkar. 173 I.C. 481=10 R C. 529=41 C.W.N. 
1251=AIR. 1937 Cal 746. 

- -S. 26-F (4) (a)— Scope—application for 

pre-emption under—Co sharers not joining in nor 
claiming share—Effect—Purchaser co-sharer 
landlord not claiming alternative right of pre - 

emption—If loses rights. 

Petitioner had two annas share, respondent 
No. 1 four annas share and respondents 2 to 22, 
the remaining ten annas share in a Patni Taluk. 
In Tunc, 19 9, the said Patni was sold for arrears 
of rent and purchased by the petitioner. He also 
purchased the occupancy holding in that Patni on 
12-1-1933. Respondent No. 1, a lady, brought a 
title suit in 1933 for a declaration of her title to 
four annas share in the Patni and for reconve¬ 
yance of her share and got a decree declaring 
that she had four annas share in it and that the 
purcha-e by the peiittoner of the Patni a t the rent 
sale enured for the benefit of all the co->haters 
in the Patni at the time of the s*le. She was also 
ordered to deposit a certain amount in Court 
within two months and the petitioner was there¬ 
upon to reconvey to her four annas share by a 
registered kobala at the cost of respondent No. 1. 
The latter duly deposited the amounts in terms 

of the decree but the petitioner defaulted to 
execute the reconveyance. On 8-5 1934, respon¬ 
dent No. 1 applied for pre-emption. But 1 .either 
the petitioner nor respondents 2 to 22 joined her 

in the application .... 

Held, that the decree in the title suit operated 
to vest the beneficial interest in four annas share 
in the respondent No. 1, though no reconveyance 
had been executed by the petitioner, and she 
having done what she was directed to do by the 
decree, the petitioner could not merit by or take 
advantage of his own default and resist her appli¬ 
cation for pre-emption 

Held, further, that since the petitioner neither 
joined in her application for pre-emption nor put 
forward any alternative claim to p*e-empt as a 
co-sharer in case he was not adjudged sole land¬ 
lord, and since respondents 2 to 22 never cared to 
exerci-e their right of pre-emption. The respon¬ 
dent No. 1, in view of the provisions of S 26-F 
(4) (a) of the B. T. Act, became entitled to get a 
decree for pre-emption of the entire sixteen 
annas share in the Patni. (R. C Mitter, J.) 
c n o FND RA Nath Nandi v. Sushilabala Dasi. 
167 I C. 259=9 R C. 671=63 C.L.J. 49=A.I.R 
1937 Cal. 47. 


BENGAL TENANCY ACT (1885). S. 26-G. 

--S 26-F (4) (a)— Time fixed for deposit — 

Extension — Power of Court. 

A Court cannot extent the period for making a 
deposit by a co-applicant for pre-emption beyond 
the periods of time mentioned in Cl. (a) of sub- 
S. (4) of S. 26 F. (R. C Mitter, J ) SaChindra 
Nath Chakravartyu Trailakya Nath Ciiak- 
ravarty. 167 I.C 482=9 R.C. 698=40 C.W.N. 
1023 = A.I.R. 1936 Cal. 576 

-—S 26 F (4) (a) — Time limit under—Power 

of Court to extend under inherent pozvers — Mis¬ 
take of Court—Duty to set right. 

Where owing to the mistake of the Court, 
notice of a co-sharer landlord's application for 
pre-emption is not issued to the other co-sharer 
landlords within one month of the filing of the 
application, ti e Court has inherent power to set 
right the injuries caused to the rights of the co- 
sharer landlords and extend the time for joining 
as co-applicants as pi ovided for in S. 26-F (4)(a). 

(R . C. Mitter, J.) Gadadhar Sarkhel v. Gopal 
Chandra Das. 63 Cal. 1079=166 I.C. 641=9 
R.C. 570=40 C.W.N. 680 = A.I.R. 1936 Cal 343. 

-S. 26-G (as amended)— “Any other law 

for the time being in force”—If includes Evi¬ 
dence Act 

In a proceeding under S. 26-G of the Bengal 
Tenancy Act, the principle of estoppel can be in¬ 
voked to preclude the mortgagor from showing 
that he is an occupancy raiyat. The Evidence 
Act which contains the law of estoppel is not in¬ 
cluded within the words ‘‘any other law for the 
time being in for e” occurring in that section. 
(Nasim Ali and Ran JJ.) Prafulla Kumar 
Mamyu Uday Chandra Prodhan. 43C WN. 
1192=185 I.C. 587=12 RC. 391=A.I.R. 1939 
Cal. 736. 

- S. 26-G— Applicability— Mortgage giving 

mortgagee all rights of usufructuary mortgagee 
and also right of sale. 

Under S. 26-G of the Bengal Tenancy' Act the 
Legislature has interfered to a great extent with 
the rights of a usufructuary mortuagee under 
the existing law. The section should be constru¬ 
ed strictly and the privilege should not be exten¬ 
ded to a case where the mortgage does not come 
within the plain language of the section. If a 
mortgage document gives the mortgagee not only 
the rights of the usufructuary mortgagee but 
also allows him to demand the mortgage money 
after the stipulatcd period and to have a decree 
for sale in respect of the mortgaged property in 
default of payment, the transaction is an anomal¬ 
ous mortgage to which S. 2^-G has no application. 

(Mukherjea and Akram. JJ.) Khoaj Jamadar v. 
Abdul Sobhan. 44 C.W.N. 756=71 C.L.J. 484— 
A.I R. 1940 Cal 426. 

-S. 26-G— Applicability —Mortgage with 

possession —Usufruct to be enjoyed in lieu of 
interest—Mortgagor undertaking to pay principal 
at stipulated period—Mortgagee given right to 
realise principal and interest if dispossessed. 

Under a mortgage-bond, the mortgagee was 
given possession of the mortgaged prupeity ana 
the stipulation was that he should remain in pos¬ 
session till the sum advanced was paid and enjoy 
the usufruct in lieu of interest. The bond men¬ 
tioned a period after which the mortgagor under¬ 
took to redeem the property on payment ot tne 
principal money. There was a provision that in 
case of dispossession the mortgagee would be 
able to realise the principal and interest. 
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Held, that the mortgage was a usufructuary 
mortgage, to whi'h S. 26 G of the Bengal Ten¬ 
ancy Act applied, that the fixing of a penod for 1( lIlc 111U1 
redemption did not import any personal liability 1 gagce ..art 
and that the provision giving the m vtgagee right mort gage 
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to realise principal and interest if dispos e^sed 
was in the nature of an indemnity clause and did 
not alter the nature of the mortgage. ( Mukherjea 
and Akram, JJ.) Bhutnath 'ana v. Gopal Pro- 
sad. 44CW.N. 761=AIR 1940 Cal. 436. 

-S 26-G — Applicability—Mortgagee with 

Possession-Usufruct to be enjoyed in lieu of in¬ 
terest—Mortgagor undertaking to pay principal jarise!ic1 1 ( 
at stipulated time—Mortgagee given right of sale j J,» even ,, e ( 


BENGAL TENANCY ACT (1885', S. 26-G. 

A usufructuary mortgage can only come into 
existence if the whole of the mortgaged property 
is made over to the possession of the mortgagee. 
If the mortgagor delivers possession to the mort- 

only of the mortgaged property, the 
must be regarded as an anon alous 


- ( -- -- - - V/- 

in case of disclosure of encumbrance. 

Under a mortgage deed, the mortgagor gave up 
possession of the properties to the mortgagee 
who was to enjoy the usufruct in lieu of interest. 
The mortgagor undertook to take back the pro¬ 
perties on payment of the principal sum at a sti¬ 
pulated period, in default of which the mortgagee 
wou d go on enjoying the properties till the 
money was paid There was a further stipulation 
that if it was subsequently disclosed that the 
mortgagor had already mortgaged the properties 
to other persons or before payment of the mort¬ 
gage money it was again mortgaged to some 
other pers m or the mortgagor surrendered the 
lands in favour of the landlords, the mortgagee 
would be entitled to recover the mortgage-money 
by «;ale of the mortgaged properties. 

Held, that the deed created a usufructuary 
mortgage to which S 26-G of the Bengal Tenancy 
Act applied, that the term fixed in the deed did 
not import any personalliability but laid down 
the minimum time within which the mortgagor 
could redeem, and that the stipulation which 
gave the mortgagee a right to sell the mortgaged 

r y ri, m the of an indemnity 

clause. ( MukUenea and Akram. JJ.) Ap.hov 

1940 Cal%37 RENDRA ' 44 C W N - 7 6°=A.I.R. 

— -S. 2&-G -Applicability—Niskar boldine,. 

The provisions of S 26-G of the Bengal Ten- 

al.honvh' " 0t £ pply *° a niskar holding 

?he hol^„v he Jp'r has , r 'K' u of occupancy in 
the holding. (Cdqlry.J.) Df.dendra Nath Ma- 

Sl*342=44 C.WN D,, 23? AYAK - I L R (1940 > 1 

^f-Conc7rucUon a0e ' Usufruc,uar y - ano 
A mortgage deed provided that on receint of 

wa‘ al mad m ° Unt the P ossession of the property 

s*ip.,la,ed ,ZY T, the m or.gagee. It was the?, 
supmated that after a period of 28 years the 

pr?,cipai U a„d ime?isr i The d re 0 w h thc 

by which the mortgagor agreed thaHn'the event 
p? r ty e irT°anv a8 wav >e 'Hf thifpro* 

?o pav !„ ere.* dis Possession, be liab e 

Ms 

anomalous mnrt*ga™c-'' G/ endlrsonfj )'" Sur'f.sh 

Chandra v. Jadav Chandra. A.I.R 1940 Cal 

Zd7~of of Port 

gag" f morl ° a 9 ed Properly delivered to mart- 


mortgage, and as <uch S. 26-G of the Bengal 
Tenancy Act can have no application to it 
(Edgley , /.) Sn.\i. Pkxsad I.ala t\ Umesh 

Chandra Chakravariy. 44 C.W.N 728. 

- S 26-G Order of Revenue O fficer — Revi¬ 
sion — C. R. Code. S. 115. 

The High Court cannot exercise its re visional 
on in respect of an order made bv a 
)flicer in a proceeding under S. 26-G of 


the B. T Act. Even if a Revenue Officer in dis¬ 
charge of his judicial duties is a Court within 
the meaning of S 115, C. P. Code, it cannot be 
said that be is a Court subordinate to the High 
Court. ( Mukherjea. J ) Gust ha Bkiiari Gorain 
v. Chandra Bhusan Sarkar. 44 C.W.N 426 = 
71 C L.J 255 

-S. 26-G —Order in — Rrocecding under — 

Appeal. 

No appeal is competent from an order in a pro 
reeding under S 26-G of the Bengal Tenancy Act. 
( Derbyshire , C. J and Nasim A/i, J ) Dic.aMBAR 
Ponda v Satish Ch indio Das. 43 C W N. 1108 
= 185 I.C. 368=12 R.C. 357=A.I R. 1939 Cal. 
717. 

-S. 26-G— Order in proceeding under — 

When res judicata— Revision. 

Although an order under S. 26-G of the Bengal 
Tenancy Art restoring possession to the 
mortgagor will operate as res judicata, no 
question of res judicata can ari<e if the ap¬ 
plication by the mortgagor to have possession 
restored to him is reject* d. On this view there 
would be no justific ttion for interference by the 
High Court in revision with an order rejecting 
an application, Different considerations, how¬ 
ever, must arise when an order restoring posses¬ 
sion is made. Tliis has the effect of a decree of 
a Civil Court. An ordt r can only be legally made 
in the case of a usufructuary mortgage. If in 
fact there is no such mortgage the order is with¬ 
out jurisdiction and the High Court can interfere 
under S. 115, C.P. Code. ( Henderson. J .) Kishori 
Mohan v. Maijannessa. 43 C.W.N. 1114=AI. 
R. 1939 Cal 719 

-S. 26-G (1-a)— ‘Usufructuary mortgage*- — 

Meaning of—Additional covenants—If can 
change character of mortgage 

The term ‘usufrurtuary mortgage' in S. 26-G 
(1-n) of the Bengal Tenancy Act is to be under¬ 
stood in the sen-e defined in S. 58 (d) of the 
Transfer of Property Act. I f a mortgage satis¬ 
fies that defini'ion, its character is not changed 
by the following additional covenants, vie., (1) 
that the mortgagor would pay the rent of the 
mortgaged land and that if the mortgagee pays it 
he ought recover it from the mortgagor; (2) that 
if the mortgagor had already made any transfer 
or created a charge upon the mortgaged property, 
the mortgagee would be entitled to realise his 
dues by sale of other properties of mortgagor; 
(3) that if the mortgagee was dispossessed from 
the mortgaged land, the mortgagee would be en¬ 
titled to recover the principal money with interest 
(Nasim Ali and Rati. JJ.) Panchanan v. Shashi 
Bhusan. 44CW N. 465=71 C.L.J. 477=A I. 
R. 1940 Cal. 281 
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-S. 26-G (5 ) —Mortgage including both occu¬ 
pancy holdings and tenures—Mortgagor s right to 
recover possession of occupancy holdings. 

If a mortgage bond includes both occupancy 
holdings and permanent tenures the mortgagor, 
though not entitled to get back the tenures, is 
entitled to recover possession of the occupancy 
holdings under S. 26-G (5> of the Bengal Tenancy 
Act. ( Mukherjea and Akram, JJ.) Prafulla 
Chandra Gope v. Soaru Mahammad. 44 C.W.N. 
726=71 CLJ 489. 

--S. 26-G (5)— Mortgage of occupancy hold¬ 
ing describing it as mokarari tenancy—Mortgagee 
cognisant of actual facts—Estoppel against mort¬ 
gagor. 

Where the mortgagor mortgaged an occupancy 
holding describing it as a mokarari tenancy but 
the mortgagee was fully cognisant of the actual 
facts no question of esloppel can possibly arise 
and the morigagor would be entitled to apply for 
restoration ot possession of the mortgaged pro¬ 
perty under S. 26-G (5) of the Bengal Tenancy 
Act. ( Mukheriea and Akram, JJ ) Bhutnath 
Jana v. Gopal Prosad. 44 C W.N. 761=A I.R. 
1940 Cal 436. 

——S. 26-G (5)— Mortgagors in possession as 
adih irs under mortgagee—If competent to apply 
for restoration of possession. 

Although the mortgagors are in possession of 
the mortgaged property as Adihars under the 
mortgagee, they are competent to apply for re¬ 
storation of possession under S. ^6-G (5) of the 
Bengal Tenancy Act. They are either labourers 
or tenants and in either case their possession is in 
law the possession of the mortgagee. They can 
certainly claim to be restored to possession of 
the property in their own right. ( Mukherjea and 
Akram, JJ.) Prafulla Chandra Gope v. Soaru 
Mahammad. 44 C.W.N. 726=71 C.L.J. 489. 
-Ss. 26-G (5) and 3 (3)— Complete usufruc¬ 
tuary mortgage—Mortgage zvith possession for 
certain period—Period considered sufficient to 
extinguish loan—Personal covenant to indemnify 
mortgagee tf loan is not so extinguished—Nature 
of mortgage. 

A mortgage-bond provided that the mortgagee 
was to remain in possession of the property and 
enjoy the rents and profits for a certain period 
The contemplation of the parties was that under 
normal conditions that period would be sufficient 
to extinguish the loan. There was a further 
clause in the bond which was a personal covenant 
on the part of the mortgagor to compensate the 
mortgagee in case, owing to loss of fertility of 
the land or similar other reasons, the profits fell 
short of the expected amounts. In the event of 
that contingency the mortgagor undertook per¬ 
sonally to make good the deficiency from his 
own pocket. 

Held, that the personal covenant was in the 
nature of a contract to indemnify the mortgagee 
in the event of his not being able to realise the 
entire profits and was quite outside the mortgage 
transaction, and that the transaction was a com¬ 
plete usufructuary mortgage in spite of that 
covenant and hence attracted the provisions of S. 
26-G (5) of the Bengal Tenancy Act. (Mukherjea 
and Akram, JJ.) Prafulla Chandra Gope v. 
Soaru Mahammad. 44 C.W.N. 726=71 C.L.J. 
489 

■ ■ - S. 26-G (5) and (6)— If ultra vires of 
Provincial Legislature . 


I BENGAL TENANCY ACT (1885), S.26-J. 

The second part of S. 26-G (5) of the Bengal 
Tenancy Act merely gives the mortgagor certain 
rights in land at the end of a certain period. 
Rights in land fall wholly in entry 21 of the Pro¬ 
vincial Legislative List; therefore this part of 
the sub-section, as distinct from the first part, 
can be subject to no limitations flowing from any 
"existing Indian law” in the concurrent field, the 
two fields being different. For the same reason, 
the proviso at the end of the sub-section must 
also continue to have full effect according to its 
tenor The result is that the mortgagor's right 
to apply for restoration of possession under 
S. 26-G (5) and the power of the Court under 
S. 26-G (6) to make appropriate’orders upon such 
an application are in no way affected. ( Nasim 
Aliand Rau, JJ.) Panchanan v. Shashi Bhu- 
SAN. 44 C.W.N. 465=71 C.L.J. 477=A.I.R. 
1940 Cal. 281. 

-S 26 G (6)— Order refusing application 

under sub-S. (5)— Appeal. 

The language used in the concluding portion 
of sub-S. (6) of S 26-G of the Bengal Tenancy 
Act is sufficiently wide to provide that any order 
passed by the Court or the Revenue Officer with 
reference to the matters mentioned in that sub¬ 
section sh-dl have the effect of a Civil Court 
decree whether such order rejects or grants an 
application which has been filed under sub-S. 

1 (5). Hence the remedy against the order is by 
way of an appeal. ( Edgley , /.) Gadadhar 
Mandal v. Govjnda Prasad Manna. 182 I.C. 
745=12 R.C 100=A I.R 1939 Cal 458. 

-S. 26-G (6)— Order restoring possession to 

mortgagor — Appeal. 

No appeal is competent from an order restor¬ 
ing possession of the mortgaged propei ty to the 
mortgagor passed under S. 26-G of the B. T. Act, 
although the nature of the mortgage is in dis¬ 
pute. ( Henderson and Latifur Rahman, JJ.) 
Achinta Nath Sasmal v. Gobinda Prasad. 
I.L.R. (1939) 2 Cal 366=187 I.C. 530=12 R C. 

! 588=70 C.L J 1=43 C.W.N. 1036=A.I R. 1939 
Cal. 705. 

- S 26-G (6^— Order of Revenue Officer — 

Revision — C. P. Code, S. 115. 

An order made by a Revenue Officer under 
S. 26 G (6) of the Bengal Tenancy Act cannot be 
revised by the High Court under S. 115, CP. 
Code. A Revenue Officer is not subject to the 
appellate jurisdiction of the High Court. The 
mere fact that his order might have the effect of 
a decree of Civil Court does not make him a 
Court, far less a Court subordinate to the High 
Court within the meaning of S. 115, C.P. Code. 

(Nasim Alt and Rau, JJ.) Kashinath Haldar v. 
Karnadhar Baidya. I.L R. (1940) 1 Cal. 329= 
187 I.C. 14=12 R.C 542=70 C.L.J. 570=44 
CjW.N. 191=A.I.R. 1940 Cal. 111. 

-S. 26-J — Applicability — Transfer fee — 

Evasion of payment by false statement as to 
relationship of transferee to transfer or—Remedy 
of landlord—Application or suit—Court enter¬ 
taining application instead of suit — Revision. 

S 26-J of the B. T. Act in terms only provides 
remedies to the landlord in the event of the 
raiyat making a false statement of his right to 
the land transferred. Whether or not the land¬ 
lord can proceed by way of an application under 
S. 188 (1) of the Act in cases where the payment 
of transfer fee is avoided by a false statement to 
the effect that the transferee is a relation by a 
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consanguinity within three degrees of the trans- 
feror or whether he has to institute a regular , 
suit for the purpose, is a matter of same doubt. 
But assuming that a regular suit is necessary and 
that a Court entertains an application instead of , 
demanding ad valorem court-fee as in a suit, if 
comm'ts only a technical error which does not 
justify interference in revision, as no injustice 
can be said to be caused by such procedure. (A/. 

C. Chose and McNair, JJ.) Padma Loch an 
Mahato v. Barada Kanta Mahato. 63 C.L.J. | 
103. 

-Ss. 26-J and 111— Application for recovery 

of money and not for determination of status of 
tenant—Pozver to stay application under S. 111. 

A suit or proceeding can be stayed under S. 
Ill, Bengal Tcna> cy Act, only if the suit or 
application is filed for the determination of the 
status of any tenant. Where therefore the prayer 
in an application under S 26-1 is not for the 
determination of the status of a tenant but is for 
recovery of a sum of money and it is a money 
claim which the landlord wants to enforce the 
mere fact that the question of status may have to 
be gone into because the defendant has raised it, 
will not authorise the Court to stay the applica¬ 
tion under S. 111. ( R.C. Mitter , J.) Maharaj 
Bahadur Singh v. Rinodk Brhary Choudhuay. 
162 I.C. 814=8 RC. 662 (1)=63 C.L.J. 152= 
A.I.R. 1936 Cal. 263. 

-Ss. 26-J and 158 (c)— Application for 

transfer fee—Prayer for determination of ten¬ 
ancy—Order for payment of fee—No declaration 
of status of tenant — Revision — Maintainability. 

In an application under S. 26-1 of the Bengal 
Tenancy Act for recovery of transfer fee, the 
landlord also prayed for the determination of 
the nature of the tenancy under S. 158 ( c ). 
Though the Court went into the question of the 
status of the tenant, the order passed by it only 
awarded the landlord a sum of money as transfer 
fee, but did not give any declaration of the status 
of the tenant. The tenant filed a revision appli¬ 
cation to the High Court against the order, and it 
was objected that as an appeal lay, the revision 
was not maintainable. 

Held, though in regard to the order under S. 
158 (c), the finding of the Court below could not 
be challenged in revision, the order for payment 
of the transfer fee under S. 26-J could be 
challenged in revision and hence the application 
was maintainable. ( Mitter, J.) Sharfuddin 
Ahmf.d v. Jagadish Vath Roy Bahadur. 63 
Cal 900=165 I.C. 426=9 R C. 397=63 C.L.J, 
255=40 C.W.N. 502=A.I.R. 1936 Cal. 304. 

--S. 26-J— Application under after its repeal 

—Maintainability—Bengal General Clauses Act, 
S. 8 (c >. 

A landlord can recover the balance of land¬ 
lord s transfer fees by an application under S. 
26-1 of the Bengal Tenancy Act even after the 
repeal of that section by the Amending Act of 
1938, where the occupancy holding was sold prior 
to such repeal. As the right to recover the fees 
was saved under S. 8 (c) of the Bengal General 
Clauses Act, it could be enforced in the same 
manner as it could be done under the old Act 44 
C.W.N. 729, Full. ( Mukherjea and Akram. JJ ) 

SUMMF.RMAL V. GOVINDA BANDHU. 44 C.W N. 
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-S. 26-J— Application under—Decision, if 

res judicata. 

Under S. 11. C. P. Code, no question of /-<;* 
judicata arises unless there has been a suit. 
There can be no question of res judicata in con¬ 
nexion with summary proceedings unless Legis¬ 
lature has made express provision on the point. 
The Legislature by directing that an application 
should be made under S. 26-J, Bengal lenarcy 
Act, for landlord's fee. intended that decision on 
that application would not operate as res judicata 
even in respect of fee payable. (Revifry J.) 
Krishna C handra Mukiii.rjf.e v. Manik Lal 
Mukhehjee. I.L.R (1938) 2 Cal. 418=178 I c. 
892 = 11 R.C 435=67 C.L.J. 363=42 C.W.N. 793 
= A.I.R. 1938 Cal 246. 

_S. 26-J— Application under—Limitation- - 

Starting point—Limitation Act, Art. 181. 

The provisions of Art. 181 of the L imitation 
Act apply to an application under S. 26-J of the 
B. T. Act and limitation will run from the date 
on which the right to apply accrues. It is only 
when the steps contemplated by S. 26-C (3) ot 
the Act have been duly taken or at any rate when 

it is clear that the landlord has been informed 

that the transfer has taken place that it can be 
1 said that his right to file an application under 
S. 26-J has accrued. Where, therefore, no notices 
were ever served upon the landlord, an applica¬ 
tion filed by him within three years from the date 
of his knowledge of the transfer would he with¬ 
in time (Edgley , ./.) Promodf Kumar Banerjee 
i v. Sm. Kumar Kamini Dassya. 43 C.W N. 217. 

-S. 26-J — Deed of transfer of occupancy 

holding registered before Aniendment Act of 
1938 —Application for transfer fee filed by land¬ 
lord after Amendment Act — Maintainability. 

Reading CIs. (r) and ( e ) of S. 8 of the Bengal 
General Clauses Act, it will be seen that the 
Bengal Tenancy (Amendment) Act of 1938 cannot 
in the absence of a different intention appearing 
therein affect the liability which has already 
accrued and a legal proceeding in respec of such 
liability may be instituted and continued as if the 
Amendment Act has not been passed. Where, 
therefore, a deed of transfer of an occupancy 
holding was registered before the Amendment 
Act came into force, an application filed by the 
landlord after that Act came into force for 
balance of transfer fee under S. 26-J of the 
Bengal Tenancy Act is maintainable. ( Ghose , J.) 
Rajendra Nath v. Ashalata Debi. I.L R. 
(1939) 2 Cal. 346=186 I.C. 349=12 R.C. 471 = 
43 C.W.N. 948=A.I.R. 1940 Cal. 86. 

-S 26-J— Landlord's compensation under — 

Fixing of — Considerations—Powers of Court. 

S. 26-J of the Bengal Tenancy Act no doubt 
permits the Court to grant compensation to the 
extent of the landlord’s fee. The Court has got 
the power, but the amount of compensation in any 
special case must depend on the circumstances of 
that case and must be considered by the Court. 
Where there are conflicting decisions as to the 
nature of the land, i.e , as to whether the holding 
is an or 'unary holding or a holding at a fixed 
rent, and the contention of the purchaser is 
supported by decisions of Courts, the ends of 
justice would well be met by granting only nomi¬ 
nal compensation. ( R. C. Mitter, J.) Arjedali 
v. Sorbasona Dassi. I.L.R. (1937) 1 Cal. 278— 
40 C.W.N. 1279=64 C.L.J. 51. 
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-S. 26-J— Order to pay balance of landlord's 

fees—Mode of execution. 

An or 'er of the High Court for the payment 
of the balance due in respect of the landlord's 
transfer fees under S. 26-J of the Bengal 
Tenancy Act. can be carried into effect only by 
executing the order under the ordinary provi¬ 
sions of Civil Procedure Code. ( Edglcy . /.) 
JOGESH r HAKDRA GANGULY V. PrODYOT K. TagORF 

44 C.W.N. 790. 

-S. 26-J— Order under—Extent of finality 

—Question of status of tenant—If res judicata 
in subsequent suit. 

An order for payment of transfer fees passed 
in a proceeding under S. 26-J of the B. T. Act is 
final and conclusive and cannot be challenged in 
a subsequent suit. But the order is not final on 
the question of the status of the tenant, and the 
tenant is not precluded from raising the question 
in a subsequent suit that the tenancy which he 
holds is a permanent tenure or raiyafi at fixed 
rate of rent. Such suit is not barred either under 
S- 11, C. P. Code, or the general pri ciplcs of 
res judicata. (Mukerjea and Roxburgh, JJ.) 
Maha Lux mi Bank v. A. Khaleoue. 43 C.W 
N. 1046. 

-S. 26-J —Proceeding under-—Decision as to 

nature of tenancy—Whether res judicata. 

If in a proceeding by the landlord under S 26-J 
of the B. T Act for the recovery of the land¬ 
lord's fee from the transferee, the nature and 
character of the tenancy is in dispute, the 
determination of the status of the tenancy is 
part and parcel of the question whether are not 
the money is due from the transferee. The ques¬ 
tion of the status of the tenancy is not merely 
incidental, ancillary, or subsidiary. It is a 
matter which is directly in question between the 
parties. Consequently the decision of that ques¬ 
tion by the Court in a proceeding before it, 
operates as res judicata, in a subsequent suit 
between the same oarties instituted in a Court of 
concurrent jurisdiction. The fact that in the 
prior proceeding the High Court in revision has 
expressed an opinion as to the right of the un¬ 
successful party to institute a suit cannot in law 
prevent the application of the doctrine of 
res judicata. (Costello and Panckridge, JJ.) 
Krishna Chandra v. Maniklal. I.L.R. (1938) 
2 Cal. 418=178 I.C. 892=11 R.C. 435=67 C.L. 
J. 363=42 C.W.N. 793=A.I.R. 1938 Cal. 246. 

~ S. 26-J— Proceeding under — Decision hold¬ 
ing tenant liable to pay transfer fee to landlord 
in respect of particular transfer — Res judicata — 
Subsequent suit by tenant to declare holding to 
be mukrari and non-liability for transfer-fee — 
If barred. 

A decision in a proceeding under S. 26 (J) of 
the Bengal Tenancy Act, in favour of a landlord, 
to the effect that his tenant is >iable to pay a 
premium of 20 per cent, as transfer fee on the 
footing that the holding is an occupancy holding 
is final and cannot be set aside in a subsequent 
suit by tlie tenant for a declaration that he hold¬ 
ing is a mukrari one. The decision though made 
in a summary proceeding, is res judicata. But a 
finding that the holding in question is always 
liable on transfer to pay a premium cannot 
operate as res judicata in the subsequent suit; 
and the suit by the tenant is maintainable. ( M . C. 
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Ghose , /.) Joy Chandra Bhowmik v. Kali 
Kinkar Nath. 64 C.L.J. 545=41 C.W N. 149. 

--S. 26-J— Recovery of transfer fees — Pro¬ 
per remedy—Application or suit. 

The proper remedy of the landlord for the 
recovery of the balance of transfer fees under 
S. 26-J of theBengal Tenancy Act isby an app'ica- 
lion and not by suit. jMukhcrjea and Roxburgh, 
JJ) \Iaha Luxmf Bank v. A. Khaleque. 43 
C.W.N 1046. 

See also (M C. Chose, J) Sunity Bala Das 
Gupta v. Prodyot Kumar Tagore. I L.R. (1938) 
2 Cal. 569=183 I.C. 239=12 R.C. 151=43 C W 
N. 248=A I.R. 1939 Cal. 305. 

-S 26-J. 

There is no reason why the proceeding adopt¬ 
ed by the landlord under S. 26 J of the Bengal 
Tenancy Act to recover the balance of the trans¬ 
fer fee should not be by means of a suit. The 
section itself docs not indicate whether recovery 
is to be by means of an application or by means 
of a suit or by some other means (Costello and 
Panckridge. JJ.) Krishna Chandra v. Manik¬ 
lal. I L.R. (1938) 2 Cal. 418=67 C.L J. 363= 
178 I.C. 892=11 R C. 435=42 C.W.N. 793=A I. 

R. 1938 Cal. 246. 

-Ss. 26-J and 188, proviso (1). 

S. 26-J of the Bengal Tenancy Act only deals 
with three classes of cases, namely, where an 
occupancy holding is sold on the footing (a) that 
it is a permanent tenure, ( b ) that it is a raiyati at 
a fixed rate, or (c) that it is a Lakheraj. It does 
not cover the case where the landlord is paid only 
a portion of the transfer fee due to him under 

S. 26-E and he claims to recover the balance of 
fee due to him. There is no indication in the 
Act anywhere whether the remedy is to be 
sought by means of a suit or by means of an 
application. In such a case the power of the 
Court to entertain a suit by the landlord for re¬ 
covery of the balance of the transfer fee under 
the provisions of S. 9, C. P. Code; remains un¬ 
affected and has not been taken away by S. 26-J 
or by S- 188, proviso (1) of the Act. ( R . C. 
Milter J.) Sashi Kanta Acharya Bahadur v. 
Nasiraimd Loan Office Co. 168 I.C. 849=9 R. 
C. 819=63 C.L J. 105=A I.R. 1936 Cal. 786. 

-Ss. 26-J and 188— Sale of occupancy hold¬ 
ing under erroneous description as mokarari 
before repeal of sections — Landlord's right to 
recover balance of landlord’s fees by application 
—If subsists after their repeal—Bengal General 
Clauses Act. S. 8 (c) and (e). 

Under S. 26-J of the Bengal Tenancy Act. the 

landlord acquired a right to recover the balance 
of landlord’s fee as soon as an occupancy 
holding was sold with an erroneous description 
that it was a mokarari tenancy A right which 
had so accrued under that section subsists even 
after its repeal by the Amending Act VI of 1938, 
as there is nothing in the repealing Act which 
would show that the legislature intended to take 
away or impair any vested right that had already 
accrued under the repealed section The right 
which the landlord had of recovering the land¬ 
lord’s fees by an application under S. 188 (I) also 
subsists after the repeal of that section, and the 
landlord is not bound to enforce his right by 
means of a regular suit. The right is saved in 
respect of antecedent transactions under Cl. ( c ) 
of S. 8 of the Bengal General Clauses Act and 
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the remedy is also saved under Cl (* )• 
(Mtikherjea and Akraw, JJ.) J?hi r endra Nath 
Roy v. I j jitmali Miah. 44 C.W.N, 729—A.I.R. 
1940 Cal 423. 

- s - 26 'J , . 

The provisions of S. 26-J do not bar a suit by a 
landlord for recovery of “landlord s l^ rs - 
Where such a suit is filed, the proper procedure 
is for the Court to treat the matter as an applica¬ 
tion under S. 26-J. ( Jack, J .) Ananda Pros ad 

Ghose v . Ronemdra Lal. 165 I.C 715—9 R.C. 
453—40 C.W.N 856=A I.R. 1936 Cal. 342. 

S. 29— Applicability—Compromise beyond 


CIVIL, CRIMINAL AND REVENUE. 430 

BENGAL TENANCY ACT (1885), S. 29. 

In a suit for rent at an enhanced rale, the 


a 

defendant denied his liability to pay at that rate. 
The Court found that the enhancement was in 
contravention of S. 29 (b) of the Bengal tenancy 
Act, but that the plaintiff was realising rent at 
the enhanced rate amicably from the defendant 
for some years. No issue regarding liability to 
render account was framed m the suit 

Held, that the Court should not deduct the 
excess sum raised by the plaintiff from his claim 
for rent in the suit, (ylkro.m, J ) Mon \n Bashi 
P onntR v. BiL.vr Ali. 44 C.W.N. 579. 

S. 29 ^Plea under—It can be raised) or 


scope of suit—Term as to enhancement of retit— 1 - , //m ^ second appeal. 

Decree w terms of compromise—Enforceability *pj ie question whether a stipulation as to pay 


111 


a 


of term as to enhancement ! ment of rent at a certain rate mentioned 

A term in a compromise petition which goes contrac , between the landlord and the tenant is 
beyond the scope of the suit has no lorce beyond enforceable or not enforceable as being in contra- 
that of an agreement, even though such term is 
made part of the consent decree which is passed 
on the compromise. Such a term ought not to be 
made part of the decree of Court. A contract 
for enhancement of rent in contravention of S. 


vention of S 29, B. T Act, is dependent on 
various circumstances, and involves a decision on 
facts; it cannot therefore be raised for the first 
time in second appeal. ( Gulu: and Hartley, JJ.) 
Sannayasi Basar v Ratnkswar Chatak. 167 

169—AIR. 


29 of the Bengal Tenancy Act, contained in such | j p p q 650—41 C W N 

a compromise does not become enforceable mere- ^937 Cal 8 

ly because it is made part of the decree passed_ Ss 2 9. 33 and SO—Raiyal contracting to 

hanced rent in consideration of improve- 
Improvement not registered—Landlord's 
right to enhanced rent 

Where a raiyat binds himself by a contract to 
pay an enhanced rent in consideration of an 
improvement made by the landlord, the landlord 
is entitled to the enhanced rent although the 
improvement in respect of which the enhance¬ 
ment is claimed has not been registered under 
the provi>ions of the Bengal Tenancy Act. 
(Marnair, J.) Mahan Mohan v. Kali Charan. 
42 C.W.N. 126. 

-S. 29— Scope — Contract for enhancement 

of rent — Settlement of bona fide dispute—Absence 
of dispute as to amount of rent — Contract—If 
falls under S. 29. 

Where there is no dispute as to what is the 
rent payable, an agreement between the parties 
for enhancement of rent is still controlled by 
S. 29 of the B. T. Act; and it cannot he taken out 
of the scope of S. 29, merely on the ground that 
the agreement has been arrived at as the result 
of a settlement of a bona fide dispute. (R.C. 
Mitter, J.) Makhan Lal Samaddar v. Khagf.n- 
dra Nath Chakrabarty. 63 Cal. 750=165 I.C. 
650=9 R.C 438=40 C.W.N. 689=A.I.R. 1936 
Cal. 446 

-Ss. 29 and 51 (1) (a)— Scope—Suit for 

rent at increased rate—J amabandi showing in¬ 
crease of area and increase of rent signed by 
tenant—Tenant actually paying increased rate 
for some years—Plea that increase illegal under 
S. 29— Burden of proof-increase of area in 
holding — Onus. 

Where in a suit for rent at an increased rate on 
the groui d of increase in area which is recorded 
in a j amabandi prepared on ihe basis of a survey 
made after ihe creation of the j jma, it is found 
from the famabandi and the record-of-rights 
that the rent fixed as payable at the time of the 
original settlement of the land on the tenant was 
calculated with reference to the basis rates for 
the various classes of land mentioned in the 
jamabandi and that the area of the holding was 
carefully ascertained and measured in terms of 


on the compromise though ordinarily, the con- j ^ 

sent decree is not void, but has to be avoided, r 
and is valid until set aside. (R. C. Mitter, J.) j 
Makhan Lal Samaddar v. K hagen dr a Nath 
Chakrabarty 63 Cal. 750=165 I.C. 650=9 R. 

C 438=40 C.W.N. 689=A I R. 1936 Cal. 446. 

-S. 29— Claim of excess rent—Burden of 

proof. 

Proviso (1) to S. 29 only dispenses with the 
necessity of a contract being in writing and 
registered but does not affect Cls. (b) and (c) of 
S. 29. Although S 29 has no application where 
there are excess lands which ar£ added to the 
original holding and a consolidated rent is 
asse^ssd upon the whole, still it is incumbent on 
the Court to find in all cases, that this addition 
of excess land is not resorted to as a mere device 
to gei round the provisions of S. 29 and that the 
lands which are said to have been added were 
real and not a fictitious addition. Where there is 
no proof that there has been an increase in area, 
the mere fact that the tenant agreed to pay 
enhanced rent beyond the limits prescribed by S. 

29 and actually paid rent at that enhanced ra*e for 
a considerable period of time, is by itself not 
sufficient to take the case out of S. 29. If the 
original rent is known and the excess that is 
claimed is, prima facie, in excess of that which is 
allowed by S 29, the initial burden to justify 
the increase must always be upon the landlord. 

The landlord can discharge the burden by 
showing that, in fact there has been an increase 
for which additional rent was assessed and it 
would also be open to him to rely upon any 
admission made by the tenant-defendant admit¬ 
ting the existence of additional lands, in which 
case the burden will be upon the tenant to 
explain away the admission or to prove by posi¬ 
tive evidence that, as a matter of fact, there was 
no increase. (Mukerjea, J) Gobinda Kishore 
v. Jitendra Chandra. 177 I.C. 106=11 R C 
202=A.I.R 1938 Cal. 459. 

-S. 29 -Illegal enhancement of rent — 

Enhanced rate realised amicably for some years 
*—Excess realisations—If can be deducted from 

claim for rent for subsequent years. 
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bighas, cottas and chittaks, and that the tenant* 
\\ho has signed the jamabandi has actually paid 
the increased rate for some years; if the tenant 
pleads that the enhancement is illegal by relying 
on S. 29 of the Bengal Tenancy Act, the onus is 
on him to prove that his jama has been actually 
held at a consolidated rent with reference to cer¬ 
tain defined boundaries. It is not for the land¬ 
lord to prove the contrary. If the tenant, how¬ 
ever, fails to prove by satisfactory evidence that 
the settlement of the holding was a consolidated 
jama within specified boundaries, the landlord 
cannot as a matter of course get a decree for the 
increased rate. He must still prove that the 
area of the holding has actually increased since 
the settlement before he can get an increase 
under S. 52 (1) (a) of the Bengal Tenancy Act. 
Uzdglcy, J.) Radharaman Choudhury v. Purn\ 

40 H C N W.N M 1330 RA - I L R - (1937) 1 Cal 313 = 

--(as amended in 1928), S. 30—// retrospec- 

*}ve—Tenancy created before amendment—Land¬ 
lord s right to sue for enhancement of rent. 

v , case of tenanc y consisting entirely of 
undivided shares in parcels of lands'or partly of 

partly of undivided 
share m parcels of lands, S. 30 cannot be combi¬ 
ned with the definition of holding as amended so 
as to give the landlord the right to sue for 
enhancement of rent in respect of the tenancy 
created before Act IV of 1928 came into force. 
1 he Amending Act cannot be given retrospective 
effect. (Guha and Bartley, JJ.) Sripati Chandra 
v. Kailash Chandra. 40 C.W N. 984=166 I C 

464=9 R C. 534=66 C.L.J. 93=A.I.R. 1936 Cal. 
3o6. 

On appeal from A.I.R. 1936 Cal. 331. 

—— S. 30(a) —Claim to enhancement under — 
Absence of prevailing rate in village—Effect of 
— Prevailing rate"—Meaning of. 

The ‘'prevailing rate'* must be understood to 
mean the actual prevailing rate of rent at which 
all the villagers or the great majority of them 
hold their land, and the term does not mean the 
average rate or even the rate at which more than 
ha f the land of the village is held. If in a 
village for example, ninety per cent, of the rai- 
yats hold their land at a certain definite rate that 
would properly be regarded and taken as the 
prevailing rate unless some special circumstances 
such as, a recent commutation of rent on a large 
scale, makes it impossible to so treat that rate. 
If there is no prevailing rate found in the village, 
the claim of the landlord for enhancement under 
b. 30 (a) of the B. T. Act, must fail. But S. 30 
(a) cannot be applied to assess the land at the 
lowest rate paid for lands of similar description 
in the village, when there is no prevailing rate 

(Courtney-Terrell, C. J. and James J) Jagdeo 
Narain Singh v. Tula Singh. 170 I.C. 593=3 
B.R. 744=10 R.P. 137=18 Pat.L.T. 197=1937 

P.W.N. 238--.A.I.R. 1937 Pat. 430. 

--S. 30 (a)—“ Prevailing rate"—Meaning of. 

The "prevailing rate" referred to in S. 30 (a) 
of the B. T. Act is to be determined as a question 
of fact, and not to be deduced inferentially from 
the actual rates which may be found to be in 
force in the locality concerned. In many instan¬ 
ces, the prevailing rate will no doubt be one 
single rate but not necessarily so. The expres¬ 
sion "prevailing rate" means no more and no less 
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than a rate actually prevailing, not a rate which 
ought to prevail. Such a rate, that is, a rate 
generally prevalent in the locality, may not, 
however, be ascertainable in every case as an 
exact mathemaiical figure: but only the limits 
within which it varies may be ascertained. As 
to what ihe limits of variation should be, will 
depend not merely on the extent of the actual 
variations, but also on the number of cases which 
show such variations or the extent of the areas 
which may be involved. In areas to which 
S. 31-A of the Act is not extended, it is a fair 
rule to adopt, in order to ascertain the prevailing 

rate to consider whether or not it is the rate, or 
substantially the rate, paid by the majority of 
the raiyats in the locality. ( Biswas , J.) Dhiren- 
dra Nath v Golejannessa. 43 C.W.N. 93. 

——S. 30 (a)— 'Prevailing rate ’— Meaning. 

340 tenants occupying almost about the 
same number of bighas of land of the same 
quality and enjoying the same privileges paid 
rent at varying rates. 

Held, that it could not be said that there was a 
prevailing rate of rent within the meaning of 
30 (a). ( Wort , /.) Jagdeo Narain Singh v. 
Tula Singh. 160 I C. 1102=8 R.P. 423=A.I. 
R. 1936 Pat. 54. 

-Ss 30 (b) and 52— Decree against record¬ 
ed tenant—Unrecognised transferee of occu¬ 
pancy holding—If can sue to set aside decree. 

The unrecognized transferee of a portion of an 
occupancy holding has undoubtedly a right to get 
a decree ob'ained against the recorded tenant set 
aside on the ground that it was vitiated by fraud 
or collusion ; but it is not open to him to attack 

the decree simply on the ground that the decree 

is wrong in law and should not have been passed 
having regarebio the evidence that w T as adduced 
in the case of the provisions of lav/ which were 
applicable to the facts. (B.K. Mukherjea, J.) Bar- 
katulla Shf.ikh v. Jnanendra Chandra Ghosh. 
175 I.C. 731=11 R C 4=A.I.R. 1938 Cal. 
281. 

-— S. 30 (b)— Enhancement of rent — Land¬ 
lord's right to — Rent fixed in perpetuity in patta 
and kabuliyat— Effect—Permanent tenure and 
raiyati tenure—Distinction. 

It is a settled principle of law that the land¬ 
lord has prima facie a right to claim enhance¬ 
ment of rent unless he has precluded himself by 
contract from claiming the same. If the Court 
can gather from the patta and kabuliyat an inten¬ 
tion on the part of the landlord giving up his 
prima facie right to get enhancement, and finds 
that the rent is intended to be fixed in perpetuity, 
it will not grant an enhancement. In this respect 
no distinction can be drawm between cases where 
the tenancy is a permanent tenure and cases 
where it is only a raiyati one. ( R. C. Mitter , /.) 
Nagendra Mohan Nath v. Jogendra Nath Sen. 
63 C.L.J. 579. 

-S. 30 (b)— Enhancement — Rent already low 

—Principle of economic depression—If applies. 

In a suit for enhancement of rent the landlord 
was entitled to an enhancement of Rupees 0-3-9 
per bigha but enhancement of only 1 anna was 
allowed by the Court on the principle of econo¬ 
mic depression. The rent of the land was already 
low. » 

Held, that the principle relating to economic 
depression did not apply by reason of the rent 
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being low— {Obiter). (I Vort.J.) Jagdeo Narain 
Singh v. Tula Singh. 160 I.C. 1103=8 R.P. 
423=2 B.R. 289=A.I.R. 1936 Pat. 54. 

-(as amended in 1928). Ss. 30 (b) and 3 (9) 

—If retrospective—Immunity from enhancement 
of rent—If affected or taken away by amendment 

of 1928. _ . , 

Where a tenancy created before 1928 consisted 
of undivided shares in parcels of land, the tenant 
enjoyed immunity from action for enhancement 
of rent. This immunity has been taken away by 
the amendment of 1928 But the amendment 
cannot be given retrospective operation and the 
landlord has no right to sue for enhancement of 
rent in respect of such a tenancy created before 
Act IV of 1928. In re Joseph Sttche & Co., Ltd., 

1 Ch. D. 48, A Dpi. ( R . C Mitter, /.) Sripati 
Charan De v. Kailash Chandra Jana. 166 I. 
C. 448=9 R.C. 523=A.I.R. 1936 Cal. 331 

-S. 30 (b)— Suit for enhancement — Plea of 

maurashi mokarrari —Pattas at fixed rent grant¬ 
ed by shebait of idol—Entry i)i record-of-rights 
that tenancy is held at fixed rent —Pattas not 
challenged for long time—Legal necessity — In¬ 
ference of — Defendants—If bound to prove 
necessity. 

Plaintiff as shebait of a deity sued, in 1932 for 
enhancement of rent under S. 30 (6) of B. T. Act 
The defendants contended that their tenures were 
maurashi mokarrari. The record-of-rights which 
was finally published in 19 '2 recorded the tenan¬ 
cies as tenancies held at fixed rent and also con¬ 
tained a reference to the parties who created the 
tenancies in suit. The pattas which had been 

f ramed in 1847, 1878 and 1879, by the then shebait 
xcd the rent in perpetuity; and the succeeding 
shebaits accepted the pattas and recognised the 
tenancies as maurashi mokarrari. Plaintiff, 
though aware of the entries on the record-of- 
rights as well as the pattas alleged that the ten¬ 
ancies were occupancy tenancies and claimed en¬ 
hancement on the ground that the prices of staple 
food crops had gone up, but did not challenge the 
pattas as not binding on him or on the deity 
Held, that plaintiff not having challenged the 
pattas in the plaint, as he was bound to do. there 
was no obligation on the defendants to plead 
legal necessity or to adduce evidence to that 
effect, and that in any case legal necessity could 
be inferred from the fact that the pattas had not 
been challenged for a long number of years by 
the successors of the grantors of the pattas even 
in the absence of a recital in the pattas themsel¬ 
ves of legal necessity. No enhancement could 
therefore be granted to the plaintiff ( R. C. Mit¬ 
ter. J.) Ram Kishore Das v. Kedar Panda. 63 
C.L.J. 22. 

— S. 31-A— Applicability — Conditions—Area 
outside Monghyr. 

S. 31-A must not be applied except in the small 
area in the Monghyr District to which the section 
has been extended. The principles laid down in 
that section are not to be applied if the lowest 
rates paid for land of similar description can be 
ascertained ( Courtney-Terrell, CJ. and James, 
J.) Jagdeo Narain Singh v. Tula Singh. 170 
I.C. 593=3 B.R. 744=10 R.P. 137=18 Pat L T 
197=1937 P.W.N. 238=A.I.R. 1937 Pat. 430 

Ss. 32 and 35— Scope — Claim to enhance¬ 
ment—Rents paid found to be low—Full enhance- 

Q, 
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went under S. 32. if to be allowed—Duty to apply 
S. 35 and find out what U'Oiild be fair and equita¬ 
ble. 

From the mere fact that the rents paid by the 
tenants arc low, it does not necessarily follow 
that the full enhancement on a strict reading of 
S. 32 of the B. T Act ought to be allowed. S. 35 
of the Act should be read as saving an officer 
who is applying the provisions of S. 32 from the 
anomalous position in which he might find him¬ 
self otherwise, of being obliged to take as a 
basis for further payments comparatively recent 
conditions which he might know have already 
ceased to exist. S. 35 has also to be appbed to 
see what rate of enhancement would be fair and 
equitable. ( Courtney-Terrell, ( .J. and James, 
J .) 1 ac,peo Narain Singh v. Tula Singh. 170 

I.C. 593=3 B R 714=10 R P 137 = 18 Pat L.T. 
197=1937 P.W.N. 238= AIR. 1937 Pat 
430. 

-S. 38— Construction —“ Permanent ”— Mean¬ 


ing of. 

The word “permanent” must be read with re¬ 
ference to the circumstances of the case. The 
deterioration must be such deterioration as 
would continue to have effect from year to year 
unless and until something is done to remedy it. 
The fact that it can be remedied by expenditure 
of capital and labour will not prevent its being 
regarded for the purposes of S. 38 and similar 
provisions of law as a permanent deterioration. 

(Rowland, J.) Lal Behari Singh v. Mahaiur 
Mahton. 163 I C. 522=9 R.P. 33=1936 P.W. 
N. 314=A.I.R. 1936 Pat. 414. 

—-S. 38—Falkar rent—Tenant claiming reduc¬ 

tion—Onus of proof. 

Where a tenant claims reduction of the falkar 
rent by reason of the fact that any of the trees on 
which the assessment had originally been made 
had ceased t » exist or that any of the trees in 
respect of which it was sought to recover falkar 
had been planted by the tenant himself, the onus 
of proving that lies on him. (Edgley, J.) K. C- 
Df. v . Hira Bewa. I.L.R. (1937) 1 Cal. 491 = 167 
IC. 461=9 R.C. 695=41 C.W.N. 88=A.I.R. 
1937 Cal. 51. 

--S. 38— Right to abatement — “ Deteriora - 

—Hature of—Omission of landlord to keep 
irrigation system in order — Effect—Right of 
tenant to abatement in suit for rent - Pleadings. 

The deterioration contemplated by S. 38 of the 
Bengal Tenancy Act is a deterioration of the soil 
which must be more or less of a permanent 
character, namely, by a deposit of sand or other 
specific causes, sudden or gradual. Where the 
productive capacity of the land depends on irri¬ 
gation. the mere fact that for want of irrigation 
the land does not yield as much produce as it did 
before cannot amount to a permanent deteriora¬ 
tion of the soil so as to entitle the tenant to an 
abatement of rent. If, however, it is shown that 
as a result of some local custom or contract the 
landlord is not entitled to receive the full rent 
unless he maintained the irrigation system in 
good order, suitable relief can be given to the 
tenant even in a suit for rent by the landlord. 
But for this to be done, the case, whether based 
on custom or contract, must be clearly made out 
in the pleadings and supported by proper evi- 
1 dence. A tenant may also counterclaim for 
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damages when he has sustained any loss owing to 
the omission on 'lie part of the lan ilord to carry 
out his ob igntion to him 01 to the tenants in 
general. ( Courtney-Terrcll, C J. and Facl Ali, J ) 
Someshwar Nath Singh v Raghubansh I.al. 
178 I C 495=11 R.P. 264=5 BR. 106 = 1938 P. 
W.N 411=A.I R. 1938 Pat. 514. 

-S 38— Suit for rent — Plea of reduction of 

rent—Reduction allowable—Extent of. 

Where in a suit for rent by a landlord the 
tenant takes a plea of reduction of rent, the Court 
should not give effect to the plea to a greater ex¬ 
tent than is warranted by the written statement 
submit'ed by the defendant The Court is not 
entitled to make its own calculations. ( Rowland, 
J.) Lai. Behaki Singh v Mahadir Mahton. 
163 I.C. 522=9 R.P. 33=1936 P.W.N. 314=A.I. 
R 1936 Pat 414. 

-S. 38— Suit for rent by landlord—Plea for 

abatement of rent by tenant—If open. 

The principle of S. 38 applies not only to suits 
instituted by a tenant for abatement of rent but 
also to a plea for abatement of rent taken by a 
tenant in a suit for rent by the landlord, in which 
he is a defendant The tenant is entitled to raise 
such a plea and what he has t<> show is permanent 
deterioration leading to failure of outturn. 
(Rowland, J.) Lal Behari Singh v. Mahadir 
Mahton. 1631 C 522=9 R.P. 33=1936 P.W. 
N* 314=A.I R. 1936 Pat. 414. 

-S. 38— Tenant holding under —Tstimrari 

mukarrari lease—Right to abatement of rent — 
Natural justice—Applicability 

There is no warrant for holding that a tenant 
who holds under an istimrari mukarrari lease is 
entitled to claim reduction of rc'-t on the ground 
that his land has permanently deteriorated or has 
become useless for cultivation. Nor can the prin¬ 
ciple of natural justice and equity be invoked for 
the purpose. Where the rent has been perman¬ 
ently fixed by contract, the rights and liabdi'ies 
of the parties are regulated by contract, and when 
the terms of such a contract cannot be said to 
have been unfair at the date when the contract 
was entered into, the principle of natural justice 
cannot be invoked to relieve one of the parties of 
some hardship which might have been provided 
against in the contract but which the parties have 
omitted to provide for. There is therefore no 
justification for extending the principles under¬ 
lying S. 38 to a tenant holding under an istimrari 
mukarari lease. (Courtney-Terrell, C. J., Mac- 
pherson and Fazl Ali, JJ ) Dukh* Lal Chau- 
dhury v. Mst. Manabati. 15 Pat. 594=163 I C. 
1003=9 R P. 69=17 Pat.L.T 339=1936 P.W.N. 
373=A.I.R. 1936 Pat. 341 (S B ). 

-Ss. 38 and 52—Tenant holding under mu¬ 
karari lease—Right to abatement of rent. See 
Bengal Rent Act, S. 18. 17 Pat.L.T. 339=A.I. 
R. 1936 Pat. 341 (S.B.). 

-S. 38 —Tenure holder—Right to benefit of 

section. 

S. 38 of the B. T. Act applies only to an occu- 
I>ancy raiyat, and a tenant cannot invoke it to his 
aid unless it is clearly established by him that he 
is an occupancy tenant. A ten mt who is only a 
tenure-holder cannot get the benefit of the sec¬ 
tion. (Courtney-Tcrrcl, C. J. and Fazl Ali, J.) 
Someshwab Nath Singh v. Raghubansh Lal. 
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178 I C 495 = 11 RP. 264=5 B.R. 106=1938 P 
W N 411=A I.R. 1938 Pat. 514. 

--Ss. 44 (c) and 116— Applicability — Verbal 

lease for one year—// one for “term of years "— 
Status of tenant — Ejectment— Liability of tenant. 

The words ‘term of years’ in S. 1<6 in the con¬ 
text in which they occur cannot be read as ap¬ 
plying to a verbal lease for one year or less. And 
unless a proprietor when lei ting out zirat takes 
the precaution of letting “under a lease for a 
term of years or under a lease from year to 
year”, the tenant inducted on the land, if he is a 
raiyat within the definition of S 5 (2), will get 
the benefit of the provisions of Ch. 6 thereof. 
Therefore a tenant who has been inducted on the 
zirat land as a raiyat by a verbal lease for one 
year only, becomes anon-occupancy raiyat as 
S. 116 does not apply so as to bar the operation 
of Ch 6 Nor is he liable to be ejected under 
S. 44 (c) at the expiry of his lease as he has not 
been admitted to occupa r ion of the land under a 
registered lease. (Rowland. J) Kunj Bihari 
Thakurv Umashankar Prasad. 173 I.C. 237 
=10 R.P. 388=4 B.R. 228=A.I.R. 1938 Pat. 38. 

-S. 48 (as amended in 1928)— Applicability 

—Rent claimed for period after new Act came 
into force. 

Where the period tor which the rent is claimed 
in a suit is after the new Act came into force, 
the rights of the parties must be governed by 
S. 48 of the new Act, as the bar which was im¬ 
posed by tt’e old section has now been removed. 

(Nasim Ali and Mukherjea, JJ.) Jodhan Pr\- 
sad v. H.\jr Mahammad Yunus. 42 C W.N. 992 
=176 I.C 1006 (1)=11 R.C. 190 (1)=A.IR. 
1938 Cal. 160. 

-(as amended in 1928), S. 48— Scope—If 

retrospective — Undcr-raiyati created prior to 
Amending Act—Rent claimable by landlord. 

In the case of an under-raiyati created prior to 
the passing of the Bengal Tenancy Amending Act 
of 1928, the landlord is not entitled to recover 
rent from this under raiyati at a rate exceeding 
the rent allowed by the old S 48, for the period 
before the coming into force of the new Sq48; 
although there is no such bar for the period 
subsequent to the coming into force of the new 
section The fact that the suit is instituted after 
1928 makes no difference. (Nasim Ali and 
Henderson, JJ.) Ahmad Akanda v. Bahar 
Uddin Shah. 40 C.W.N. 569=64 C.L J. 1. 

-S. 48—Scope—Non-compliance with— 

Effect—Decree without preliminary order—Exe¬ 
cuting Court—Power to refuse execution. See 
Execution—Executing Court. 40 C.W N. 1293. 
-S. 48 C, Cl. (d) and proviso (i) (2)— Con¬ 
tinuous possession by undcr-raiyat for 12 years —• 
Computation of period—Period covered by eject¬ 
ment notice—If should be excluded. 

If an under-raiyat has been in continuous pos¬ 
session of his holding for more than 12 years on • 
the date on which the ejectment notice expires, 
he is protected by proviso (*) (2) to S. 48-C of 
the Bengal Tenancy Act and is not liable to eject¬ 
ment. In computing the period of his continuous 
possession, the period covered by the ejectment 
notice should be included. Neither S. 1.5 (2) of 
the Limitation Act nor anything contained in 
S. 185 of the Bengal Tenancy Act would appear 
to operate so as to exclude from the benefit of 
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the proviso to S. 48-C, any period covered by the 
ejectment notice. ( Edgley, J .) Krishna Kant,, 

Ghosh v. Rajeshwar Ghosh^ i T ( o to 
Cal 499=174 I C. 31=10 R C. 605=A.I R. 1937 

Cal. 656. 

—’S. 48-C proviso (i) (2 )—Continuous pos- 

is under-raiyat—Necessity 
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session for 12 years 

The language of proviso ( i) (2) of S. 48-C of 
the Bengal Tenancy Act dearly implies that, if an 
under-raiyat claims protection from eviction 
under this proviso, he must show that he has 
been in continuous possession of the demised 
land as an under-raiyat for a period of 12 years 
or more. This proviso cannot, therefore, be 
brought into operation, if a person was in pos¬ 
session of a holding as an under-raiyat for 9 
years, thereafter as a bargadar for one year, and 
again as an under-raiyat for four years. (Edgley, 
J,) Ali Ahammad y. Annul. Gania Mia. I L.R. 
(194(D 1 Cal. 367=44 C.W N. 330 = A.I.R. 1940 
Cal. 441. 

-S. 48-C (c) and (d)— Under-raiyat holding 

under lease specifying no term—Liability to 
ejectment 

The words “written lease” in Cls. (c) and (d) 
of S. 48-C of the Bengal Tenancy Act, mean a 
written lease which is for a term. It follows that 
an under-raiyat holding under a lease in which no 
term is stated would be liable to ejectment under 
the provisions of Cl. (d), and there can be no 
ground for suggesting that he would he virtually 
holding under a perpetual lease. (Bisivas, /) 
Abinash Chandra Gargary v. Raj Kumar 
Sardar. 183 I.C 141=12 R.C 144=69 C.L J 
225=43 C W.N. 356=A.I.R 1939 Cal. 281. 

-S. 48-C (1), Proviso 2 (f) (as amended in 

1928) and S. 178— Scope — Under-raiyat holding 
under lease executed prior to and expiring after 
1928—^ Continuous holding for over 12 years — 
Liability to ejectment 

An under-raiyat who has been holding the land 
continuously for over 12 years, whether partly 
before or partly after the amendment of the 
Bengal Tenancy Act in 1928, is protected from 
ejectment on the expiry of his lease. Tt is rot 
necessary for claiming immunity from ejectment 
that he should have been in possession as under- 
raiyat for the whole period of 12 years. Where 
he has held the land as a service tenure for 
several years and subsequently becomes an under- 
raiyat of the same land under a lease executed 
before, and expiring after the amended Act of 
1928, Proviso 2, Cl. (1) of S. 48-C of the amended 
Act will apply, if he has been in possession of the 
land for over 12 years. The landlord cannot 
claim that he has got a vested right of ejectment 
on the execution of the lease prior to the enact¬ 
ment of S. 48-C. by the amended Act of 1928. 
S. 1/8 (/) of the new Act makes S. 48-C (1), 
Proviso (2) applicable to the case so as to take 
away any such vested right of the landlord under 
the contract of lease. (Jack, J.) Biswamb\r 
Chakravarty v. Kalidas Dhupi. 40 C.W N. 
1275 . 

S. 48-D— Decree not drawn up in Proper 


Milter, J.) Sural Chandra Jana v. Surkndha 
Nath Bkra. 66 C L.J. 33 

-S. 48 F —Scope and effect of—l nder raiyat 

—Permanent lease amounting to full transjer 
without landlord's consent — Vnder-raiyat vacat¬ 
ing possession and leaving the place — l.jject - 
A band on me lit — Presumption—Absence of proof 
of relinquishment -without arrangement Jor pay¬ 
ment of rent — If material —V. 87. 

A transfer by an under-ia yat of hi-, holding is 
not valid unless it is made with the previous con¬ 
sent of the landlord, as under S. 4 < ol the T>. I . 
Act, the holding of an underraiyat is heritable 
but not transferable except with the consent oi 
j the landlord. WJhcre an under-raiyat grants a 
1 permanent lease of the land which L in cltect a 
full transfer, wi'hout notice and without the 
; permission of the landlord, vacates ihe land in 
favour of the lessee a d then leaves the place, 
I the permanent lease operates as an actual aban¬ 
donment or relinquishment of the land by the 
under-raiyat. The fact that there is no proof 
that the transferring tenant has relinquished the 
land without arranging for the payment ol the 
rent as it falls due does not prevent the Court 


from presuming that the abandonment is com¬ 
plete; this circumstance cannot decide the ques¬ 
tion of abandonment. S. 87 of the B. T Act is 
not exhaustive and the method described by it is 
not the only one by which a landlord can claim 
that the tenant lias abandoned the land. ( Ghosc, 
J.) Iajudlin Smf.ikh v. Umedali Mfam. 64 C. 
L.J. 58. 

-S. 48-G (3) —Operation of — Occupancy 

right acquired by under-raiyat before enactment 
of section. 

The provisions of S. 4 fi -G are sufficiently clear 
to deprive an under-raiyat of protection under 
S 160 (d) of the \ct to which he may have been 
entitled by virtue of his status befo»e that 
section became lav/. (Edgley, J.) Narendra 
Nath v. Alanga Sundart. I L.R. (1939 > 2 Cal. 
497=188 I.C. 196=12 R.C. 659=A I.R. 1939 
Cal. 754. 

-Ss. 48-H and 174 (3)—Bemeadi lease to 

under-raiyat registered without payment of land¬ 
lord's fee—Effect of—Rent sale of holding — 
Locus standi of under-raiyat to set aside sale. 

A bemeadi lease to an under-raiyat, that is to 
say, a lease without any definite term specified 
in it and in which there is nothing to show that 
it is meant to be a lease in perpetuity, does not 
come within the mischief of S 48-H'of the B. T. 
Act. Such a lease, therefore, creates a valid 
interest in the holding, although registered with¬ 
out payment of landlord’s fee, and the under- 
raiyat has locus standi to make an application 
under S. 174 (3) to set aside a rent execution 
sale of the holding. ( Biswas , J ) Abinash 
T'handra Gargary v. Raj Kumar Sirdar. 183 
I.C 141=12 R C 144=69 C L.J. 225=43 C.W. 
N. 356=A.I.R. 1939 Cal. 281. 

S. 48-H —Registration of under-raiyati 

~ + /.... J -t r> [ ill l ~ 


form after preliminary order — Irregularity. 

The fact that the decree was not dra.vq up in 
proper form after a preliminary order, amounts 
at the most to this that the final decree for eject- , 

ment was made in an irregular manner. (K. C .Chandra De 


lease without payment of landlord"s fee 
dity—Subsequent payment—Effect of. 

The registration of an under-raiyati lease 
without payment of the landlord s fee has no 
effect, and the defect cannot be cured by a sub¬ 
sequent payment. (Henderson, J.) Lebendra 

v. Jamini Kumar Dev. I.L.R. 
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(1940> 1 Cal. 156=185 I.C. 704=12 R.C. 402= 
43 C.W.N. 1209=A.I.R. 1939 Cal. 744. 

-S. 48-H— Undcr-raiyati lease infringing 

terms of section—Claim of landlord pre-emptor 
to khas possession — Under-raiyat, if can resist — 
Right to refund of premium. 

A person claiming under an under-raiyati lease 
created by the original occupancy tenant, which j 
infringes the terms of S. 48-H of the B T. Act, 
is not entitled, to resist the claim for khas 
possession of the landlord who has obtained an 
order for pre-emption As, however, the land¬ 
lord pre-emptor succeeds only to the interest of 
the original tenant, he cannot repudiate the lease 
without refunding the premium paid by the 
under-raiyat. ( Henderson , /.) Debendra ! 

Chandra De v. Iamini Kumar Dev. I.L.R 
(1940) 1 Cal. 156=185 I.C. 704=12 R.C 402= 
43 C.W.N. 1209=A I.R. 1939 Cal 744. 

* S. 48-H— Under-raiyati lease registered 
without payment of landlord's fee — Landlord's 
right to sue for such fee. 

If an under-raiyati lease by an occupancy 
raiyat is registered without payment of the land¬ 
lord’s fee in contravention of S. 48-H of the B. T. 
Act, the lease itself would be void as against the 
superior landlord. But the section does not 
entitle that superior landlord to sue for the 
unpaid landlord's fee. ( Bartley and Nasim Ali, 
JJ.) Harenura Nath Mitter v. Hossainali 
Sana. 174 I.C 972=10 R.C 740=42 C.W.N, 
215=A.IR 1938 Cal. 254. 

-S. 49-K— Applicability—Member of ab¬ 
original tribe changing religion and embracing \ 
Christianity—If loses benefit of section. 

S. 40 ( k ) of the B. T. Act does not become 
inapplicable to a member of an aboriginal tribe 
merely because he or she changes his or her 
religion and embraces Christianity. Notwith¬ 
standing change of a religion a member of an 
aboriginal tribe can invoke the provisions of 
S. 49 (k) ; and there is nothing in the B. T. Act 
justifying the importation of any fact with 
regard to the change of religion as affecting the 
status of a member of an aboriginal tribe. 
{Mitter, /.) Karmoo Hansada v. Fanindra 
Nath Saren. 41 C.W.N. 32. 

-S. 49-K, proviso (b) (ii)— Garos —Bona j 

fide mortgage registered more than one year be¬ 
fore 19 23 — If protected . 1 

A bona fide mortgage executed by a member of 
the primitive community called the Caros and 
registered more than one year before 1923, in 
which year the provisions of Chap VI1-A of the 

B. T. Act were extended to the Garos, comes 
within the saving provisions of S. 49-K, proviso 
(b) ( ii ) of the Act, and the mortgagee is entitled 
to sell the property in execution of his final 
mortgage decree. ( Derbyshire , C.J. and Syed \ 
Nasim Ali, J.) Ardh\ Chandra Saha v. Na- 
mani Garoni. 182 I.C. 666=12 R.C, 94=69 

C. L.J. 120=A I.R. 1939 Cal. 323. j 

-S. 49-L —If mandatory. 

The provision of S. 49-L of the B. T. Act by 
which the Court executing the decree should 
allow the tenant a reasonable time within which 
to pay the amount due is mandatory. It is for 
the Court to give the reasonable time whether it 
is asked for by the tenant or not. ( Derbyshire, 
C.J. and Syed Nasim Ali, J.) Ardha Chandra 
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Saha v. Namani Garoni. 182 I.C. 666=12 R.C, 
94=69 C_L.J. 120=A.I.R. 1939 Cal. 323. 

S. 50 Applicability—Variation in rent due 
to abatement consequent on compulsory ocqutsi- 
tion 1] deprives tenant of benefit of presump¬ 
tion. 

VVhere the tenant has not been paying uniform 
rent to the landlord but the difference in the rents 
paid is due only to abatement of rent on account 
of acquisition under Land Acquisition Act and 
not due to any variation in the rent, the tenant is 
entitled to the presumption under S. 50. (Nasim 
Ah, J.) Raj Nandini Debi v. Bhusan Chandra 
Sen. 162 I C. 694 (1)=8 R.C. 647 (1)=A.I.R. 
1936 Cal. 234. 

S. S0~Fixed rate tenancy—Inclusion of 
small area of land on rent which is subject to en¬ 
hancement—If affects status of tenant as fixed 
rate tenant. 

It is not a contradiction in terms that a fixed 
rate tenure or holding should comprise, besides 
an area held at a fixed rent or at a fixed rate of 
rent, an area carrying a rent which is liable to en¬ 
hancement in accordance with the law. When a 
tenancy is predominantly of the character of fixed 
rate, the addition of a small area which the 
tenant is not entitled to hold at fixed rate cannot 
affect his status as a fixed rate tenant. There is 
no reason for holding that a tenant may not have 
a fixed rate tenancy combined with an area the 
rent of which may be enhanced from time to time 
in accordance with law. ( Dhavle. J.) Kamesh- 
war Singh Bahadur v. Hem Nath Jha. 167 
I.C. 736=9 R.P. 420=3 B.R. 313=17 Pat.L.T. 
747=A.I,R. 1937 Pat. 127. 

-S. 50— Fixed rate tenant-interest in excess 

land—Nature of—If same as in original lands — 
Right to fixed rate or same rate in excess lands. 

The nature of the interest acquired by a tenant 
in land adjoining the land settled with him by his 
landlord is not necessarily of the same kind as 
his interest in the land originally settled, but 
depends on the circumstances. The holder of a 
rent-free holding, for example, though he is en¬ 
titled to all land forming an accretion thereto, is 
not entitled to hold the same rent-free ; similarly 
a fixed rate tenant cannot be held to be entitled to 
a fixed rate interest in the excess lands or an 
interest therein at the same rate as in the lands 
originally constituting the tenancy. {Dhavle, J.) 
Kameshwar Singh Bahadur v. Hem Nath 
Jha. 167 I.C. 736=9 R.P. 420=3 B.R. 313=17 
Pat.L.T. 747=A.I.R. 1937 Pat. 127. 

-S. 50 — Presumption under — Applicability — 

Amalgamation of holdings. 

The presumption arising under S. 50 of the 
B. T. Act is not affected by the fact of amalgama¬ 
tion of separate holdings into one. ( Edgley , /.) 
Lilabati Dasi v. Ghitpur Golabari Co., Ltd. 179 
I.C. 587=11 R.C. 572 = 42 C.W.N. 637=A.I.R. 
1938 Cal. 481. 

-S. 50 —Presumption under—Applicability to 

proceedings under S. 104-//. 

In proceedings under S. 104-H, B. T. Act, a 
party can claim the benefit of the presumption 
under S. 50. although final publication has taken 
place, because it cannot be held that the particu¬ 
lars mentioned in S. 115 have been completely 
recorded so long as any dispute remains pending 
which would immediately affect the record which 
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is being prepared. ( Courtney-Terrell , CJ. and 
Tames J) Pratap Mandal v Surpat blNHA. 

« Pal' 377=1701.C. 760 = 1937 P M. 588=3 
B.R. 765=10 R.P. 146=18 Pat.L.T. 554=A.I.R. 

1937 Pat. 417. 

- S. 50 — Presumption under — Rebuttal — Ab¬ 
sence of entry of jamas in books of accounts. 

The absence of entry of the jamas in the books 
of account is evidence of their non-existence 
under Ss. 9 and 11, Evidence Act, but it is diffi¬ 
cult to say that the Courts are bound to regard 
the absence of these entries as sufficient to rebut 
the presumption arising out of uniform payment 
of rent under S. 50, B. T. Act. ( Jack,J .) Lila- 
batiDasIv. Chitporf. Goi.abai Co., Ltp. 174 
I.C. 163=10 R.C. 650=A.I.R. 1937 Cal. 542. 

-S. 50 — Presumption under — Rebuttal — 

Small variation in rent—Effect of. 

When the variation in rent is a small one or 
slight one, although unexplained, there is no 
rebuttal of the presumption which arises under 
S. 50 . f the B. T. Act or under the general law 
(D. N, Milter and B. N. Ran, JJ.) Pkodyot 
Kumar Tagore v. Hirenura Nath Dutt. 

62 C L J. 551. 

- S. 50 —Presumption under—Right to — 


Plaintiff entering possession of holding by virtue 
of Purchase—Landlord not recognising purchase 
and. not taking rent from plaintiff—Right of 
latter to tack on his period of possession to that 
of his vendor. 

The plaintiff came into possession of the dis¬ 
puted holding by virtue of purchase which \va ; 
not recognised by the landlord who instituted 
proceedings under S. 145 Cr. P. Code, against 
him. The plaintiff was however allowed to re¬ 
tain possession of the holding as a result of the 
decision of the Magistrate in that proceeding, and 
the landlord thereafter took no steps to evict the 
plaintiff. The plaintiff during the period of his 
possession did not pay rent to the landlord on 
account of the latter’s unwillingness to receive 
rent from him. It was proved that during the 
period of possession of the plaintiff's vendor 
within the 20 years immediately before the insti¬ 
tution of the suit by the plaintiff under S. ’0 of 
the B T. Act, the rate of rent in respect of the 
holding remained unchanged. 

Held, that the plaintiff must be recorded as 
having stepped into the shoes of his vendor who 
mu't be recorded as his predecessor in interest 
within the meaning of S. 50 (2) of the B. T. Act 
and that the plaintiff was entitled to tack on his 
period of possession to that of his vendor in order 
to obtain the benefit of the presumption under 
that section. 

Held further, that the plaintiff had succeeded in 
establishing that the rate of rent had not been 
changed during the 20 >ears before suit and that 
the mere fact that the landlord did not accept 
rent from the plaintiff during the period of his 
possession could not be of any advantage to the 
landlord. {Edgley J.) Lilabati Dasi v. Ghit- 
pur Goi.abari Co., Ltp 179 I C 587=11 R.C 572 
=42 C.W.N. 637=A.I.R 1938 Cal. 481. 

-S. 50— Principle of — Applicability—Suits 

not under Act. 

Even in suits which are not under the B. T, 
Act, the principle of S. 50 of the Act is a useful 
guide to the Courts in determining the nature of 
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a tenancy, and a presumption similar to the one 
arising under the section may be accepted along 
with the other facts and circumstances of a case. 

(Guha and Milter, JJ.) Prodyot Kumar v. 
Radhakishen 42 C W.N. 304 

-Ss. 50 and 115— Relative scope — Record of 

rights—Entry as to status of tenants—Bulk of 
land recorded as sharah muaiyan and excess land 
as otherwise—Effect of—Presumption under 
S. 50—// excluded. 

S 115 of the B. T. Act, when it provides that 
the presumption under S. 50 shall not apply to a 
tenancy after the particulars mentioned in S. 102 
( h ) have been recorded, does not mean that if the 
entry in the record-of-rights regarding the 
tenant’s sharah muaiyan status is challenged they 
will not be at liberty to support that entry by 
falling back on S. 50. Entries showing the bulk 
of the land as sharah-muaiyan and the excess 
land as otherwise will not defeat themselves. 
The record-of rights will carry a statutory pre¬ 
sir option of correctness, and if assailed, the 
tenants can always fall back on S. 50 in support of 
ti-e entries in the recoid. ( Dhavle , J ) Kamesh- 
war Singh ‘Uhadur w. Hem Nath Jha 167 I. 
C 736=9 R P. 420=3 B R. 313=17 Pat.L.T. 
747=A.I.R 1937 Pat. 127. 

-Ss. 50 (1) and 52 —Const ruction—fixed 

rate tenancies—Excess area—Assessment of rent 
—Increase in *ate of rent — If permissible—Fair 
and equitable rent —S'. 112. 

Under S. 50 (1) of the B. T. Act, although it is 
true that a holding or tenure will remain at 
what tne Act Compendiously calls “fixed rates”, 
the concluding words ‘ except on the ground of 
an alteration in the area of the tenure or holding ’, 
only show when the rent or rate of rent may be 
increased and cannot be taken to mean that the 
increase in the rent must be proportionate to the 
area; they clearlv include an increase in the rate 
of rent as well. S 52 is no doubt general in terms 
and does not deal specifically with tenancies com¬ 
ing under S. 50 But the general rule for assess¬ 
ment of excess area found in sub-S. (3) of that 
section is not inapplicable to “fixed rate” tenan¬ 
cies in assessme rent under S. 112; the 
sub-section prohibits rent which is unfair 
and inequitable, and S. 112, e^p cially 
when read with S 104, does much the same 
by providing positively for the settlement 
of fair and equitable rates ( Dhavle , J) 

Kameshwar Singh Bahadurs Hem Nath Tha. 
167 I C. 736=9 R.P. 420=3 B.R. 313=17 Pat. 
L.T. 747=A I.R 1937 Pat. 127. 


—-S. 50 (2)— Presumption under — Applicabi¬ 

lity and scope—Fixed rate tenant—Part of land 
recorded as sharah muaiyan and excess land 
otherwise—Enhanceability of rent in respect of 
excess land—If detracts from status of fixed 
rate as regards sharah muaiyan land. 

The presumption in S. 50 (2) of the B. T Act 
cannot prevail in a case where the area of the 
holding admittedly includes a portion which has 
been commuted to nakdi at some time previous to 
the last twenty years but since the Permanent 
settlement, and the tenant cannot identify the 
plots for which the sharah muaiyan status is 
claimed on the basis of payment of a fixed rate of 
rent for the entire holding for 20 years. But that 
is no ground for holding that a tenant may not 
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have a fixed rate tenancy combined with an area 
the rent of which may be enhanced from time to 
time according to the law. As regards the status 
of such a tenant, it wou d undoubtedly be unjust 
to him to leave out the fixed rate of the sharah- 
muaiyan element from the description ( Dhavte , 
J.) Kameshwar Singh Bahadur p. Hem Nath 
Jha. 167 I.C. 736=9 R.P. 420=3 B R. 313 = 17 
Pat.L.T 747=A I.R. 1937 Pat. 127. 

-S. 50 (2) —Presumption under — Rebuttal — 

Suit under S. 106, by occupancy raiyat claiming 
certain jamas to be Maurashi Mokarari for cor¬ 
rection of record of rights—Collection papers — 
Admissibility to rebut presumption. 

Where in a suit under S. 106 by a person re¬ 
corded as an occupancy raiyat, in respect of cer 
tain jamas, claiming them to be Maurashi Moka¬ 
rari and praying correction of the record-of-rights 
accordingly, ihe plaintiff is entitled to the benefh 
of the presumption, under S. 50 (2) by reason of 
his having been paying a uniform rent for a period 
over twenty years before the institution of the 
suit, and the defendant landlords in rebutting the 
presumption rely upon their collection papers,the 
ab'ence of entries relating to the jamas m the 
collection papers is evidence in the case, although 
its evidentiary value d- pends upon other facts 
disclosed in the.ca«e. The collection papers are 
admissible in evidence and are relevant to the 
question whether the jamas came into existence 
after the permanent settlement If the Court 
excludes from consideration the collection papers 
and finds that the landlords have failed to rebut 
the presumption under S. 50 (2) its finding is viti 
ated by an error of law. (Nasim Ali and Edgley , 
//.) Ananpa Lal Chakravarty v. Narayan 
Chandra 166 I.C. 764=9 R.C. 583=A I.R. 1936 
Cal. 481. 

-S. 50 (2) —Presumption under — Rebuttal — 

Variation in rent if to be substantial—Small vari¬ 
ation—If sufficient. 

In order that the statutory presumption of 
fixity of rent arising under S 50 (2) of the Ben 
gal Tenancy Act, may be rebutted, all that is 
necessary to be proved is that there has been a 
real change or variation in the rent or rate of 
rent. It is not necessary that it should be a sub 
stantial one. The amount of the variation is only 
one of the elements to be considered in determin¬ 
ing whether there has been a real change If 
there is a variation even of a small amount, and 
if the excess amount had been actually realised 
and is being realised by the lan llord, that fact 
will put an end to the presumption arising under 
S 50 (2). ( R C. M it ter. J ) Arjedali v. Sorba- 
sona Dassi I.L.R. (1937) 1 Cal 278=40 C.W. 
N. 1279=64 C.L.J 51. 

-Ss 50 (2), 103-B (3), 104-H and 115 —Suit 

under .S'. 104-H— Entry in favour of tenant in 
record of-rights challenged — Tenant—If can rely 
on presumption under Ss. 50 (2) and 103-# (3). 

In a ‘•uit under S. 104 H, when the entry in the 
record of-rights in favour of the tenants is 
challenged, it is open to them to support its cor¬ 
rectness by proof including the 'presump ion laid 
down in Ss. 50 (2) and 10MWJ), ana there is 
nothing to preclude this being done in S 115. 
(Dhavlc. J ) Kameshwar Singh Bahadur v. 
Bacha Koiri 164 I.C 98=9 R.P. 88=1936 P. 
W.N. 436=A.I R. 1936 Pat. 446. 
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~ S 52—Abatement of rent—Grantee of Sun- 
derbans land under S. 13 of Regulation III of 
182K —If can claim. See Bengal Land Revenue 
Assessment (Resumed) Regulation (III of 
1828) S 13. 42 C.W N. 239. 


-S. 52 —Abatement of rent—Right of tenant 

—Unlawful eviction. 

A landlord is bound to put his tenant in posses¬ 
sion If he fails to put his tenant in possession 
of the whole of the demised premises, he can only 
get rent for so much ol the demised premises of 
which he had put his tenant in possession. If he 
has discharged that duty and the tenant is actually 
pur in possession, his duty is to maintain the pos¬ 
session of the tenant against all lawful ev ctions. 
1 he landlord’s duty does not extend to protect the 
tenant from unlawful evictions, that is to say, the 
evictions by persons who have not got any title or 
who have not derived any title from the landlord. 
I f the tena-it is unlawfu ly evicted from anv land 
of his tenancy, it is for him to recover the same 
from his disposse sor^ If he does not choose to do 
so, he cannot on any principle of law whatsoever 
claim abatement of rent. (R. C. Mitter, J.) Sur- 
endka Nath \1ondal v. Bhudar Chandra 
Safuix. 177 I.C. 996=11 R.C. 307=67 C L.J. 
136=A.I.R. 19 8 Cal. 690. 


-S 52— Applicability—Conditions of — Ten¬ 
ant holding under mnkarrari lease — Right to ab¬ 
atement of rent on ground of diluvion of land. 

S 52 of the Bengal Tenancy Act is applicable 
even to a tenant holding under a mukarrari lease. 
But it i< applicable only when there is found to 
be any deficiency in the area of the holding or 
tenure from whatever cause. A tenant would be 
thus entitled to claim abatement of rent under 
the section if it can be ascertained that he has 
lost the whole or portion of the la id by diluvion 
or some similar cause. ( Courtney Terrell. C.J . 
Macpherson and Fazl Ali , JJ ) Dukhalal Chau- 
dhury v. Mst. Manabati. 15 Pat. 594=163 I.C 
1003=9 R.P. 69=17 Pat.L.T 339=1936 P.W.N' 
373=A I.R. 1936 Pat 341 (S.B ). 

-S. 52-—Applicability to fixed rate tenancies. 

Sec B.T. Act, Ss. 50 (1) and 52. 17PatL.T. 
747. 

-S. 52 —Claim for additional rent for addi¬ 
tional area based both on kabuliyat and section — 
Landlord omitting to make measurement as pro¬ 
vided for in kabuliyat — Claim, if barred. 

A claim for additional rent in respect of addi¬ 
tional area based not on'y on tfie term of the 
kabuliyat but upon the express provision of S 5 2 
of the B.T. Act, is not time barred simply because 
the landlord omitted to make the measurement ' 
which was provided for in the kabuliyat, as the 
claim under S- 52 of the Act is a recurring right. 
(Mttkherjea, J.) Keoar Nath Bose v. Emandi 
Mondal 42 C.W N. 994. 

-S 52— Claim for rent for additional area — 

Standard of measurement—Presumption 

In a suit for additional rent in respect of addi¬ 
tional area, the presumption is that the staandard 
of measurement has not varied since the first 
letting out of the lands, if there is no evidence to 
the contrary adduced by the tenant. ( Mukherjea , 

J.) Kedar Nath Bose v. Emandi Mondal. 42 
C.W.N 994 

-S 52— Construction—Liability of tenant to- 

pay additional rent—When arises . . 
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I 

The words “area for which rent has been pre¬ 
viously paid” mean ihe area with reference to 
which rent was assessed or adjusted, in order 
therefore to prove the area for which rtnt was 
being previously paid it is not necessary for the 
plaintiff to prove the area of the tenancy at its 
incepiion, and in order to determine whether - the 
landlord is entitled to additional rent the question 
which has to be solved is whether the tenant is in 
occupation of the land f -r which no rent has betn 
assessed and for which he is bound to pay rent. 

If since th' e of th* last asse'Sment he has 
encroached on adjoining waste of the landlord lie 
is liable for rent for the land encroached. If he 
has not encroached upon the adjoining waste and 
is in occupation of the same area which lie pos¬ 
sessed when the rent was last assessed he may be 
liable to pay the additional rent if it is proved 
that rent was not assessed at a consolidated sum 
upon the entire area found in his possession but 
upon an assumed area or upon an area determined 
bv measurement as the area in his possession. 55 
C. 680 and 25 C.W.N. 04, R C 1 on. (Nasim Ali 
and Edglev.JJ.) Gopal Chanlra Chauda v. 
C.K. Nat. & Co . Ltd. 167 I C. 474=9 R.C. 690 
=A.I R. 1936 Cal 375. 

-S. 52 —Enhancement of rent for excess area 

—Deduction of 10 per cent, on settlement area. 

When a suit is inst-tuted for enhancement of 
rent on the ground of excess area under S. 52 of 
the B. T Act. the Court would be acting rightly 
in reducing the settlement area by ten per cent, 
before comparing it with the previous area as 
found on private measurement. (M C Chose, J.) 
Jaynuddin Sheik v. Ramesh Chandra Roy. 40 
C.W N. 1022. 

--S. 52— Excess area within boundaries dis- 

cribed in kabuliyat — Landlord's right to addi¬ 
tional rent. 

A tenant executed a kabuliat nnd agreed 
therein to pav certain rent for certain area as¬ 
sumed to be comprised within boundaries descri¬ 
bed in the kabuliat He also agreed that if at the 
time of the survey there was an excess the land¬ 
lord would have a right to make a separate set¬ 
tlement for the excess land At the time of the 
kabuliat there had been no khas land of the land¬ 
lord on any of the sides of any plots demised by 
the kibu'iat so that there was no room for 
encroachment. 

Held, that while entering into stipulation about 
payment of additional rent for excess area, the 
arties were not thinking of any land outside the 
oundaries mentioned in the kabuliat. The rent 
mentioned in kabuliat was not intended to be a 
consolidated rent for the entire land within the 
original boundaries for all time to come. It was 
taken to be the rent of the holding till after fre-h 
measurement the actual area was ascertained 
The landlord was therefore entitled to get addi¬ 
tional rent for excess area if tbe-e be any, within 
the original bound <ries (S.K Ghose and Nasim 
Ali , J J A Nanda Kp hore Lal v Khetabuddin 
Ahmed 177 I.C. 670=11 R.C 265=A.I.R 1938 
Cal. 449. 

-S 52 —Precedents under — Value. 

Each case under S. ^2, B. T. Act, ought to be 
studied with reference to its facts and with 
reference to ihe particular point or points which 
arose therein, and an attempt to spell out of a 
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decision of any other case or cases a proposition 
of law which it did not intend to lay down cm 
only lead to confum-n. ( Biswas , J.) \am»a 
Kishore Lala Kiietamjddin Ahmed 176 I C. 
336=11 R.C. 88 = 42 C W.N. 276=A I.R. 1937 
Cal 632. 

-S 52—Principle underlying—Abatement of 

rent—Diluvion—Right oi tenant. See I andlord 
andTentant — Abatement of Rent. 17 Pat.L. 
T. 339=A.I R. 1936 Pat. 341. (S B ) 

-Ss. 52 and 183— Scope—Occupancy holding 

— Usage depriving tenant of right to reduction of 
rent on diluvion — Legality 

A usage whereby a tenant of an occupancy 
boding loses his right to reduction of rent on 
diluvion under S 52 of the Bengal Tenancy Act 
and to re-occupy the land on its reformation is a 
serious derog >tion of the rights of an occupancy 
raiyat. Although a usage relieving a tenant from 
payment of rent for the diluviated portion of his 
holding may be of benefit to him and not incon¬ 
sistent with the Act, serious hardship would 
arise if, for instance, a tenant having paid eleven 
years’ full rent for his holding were then to lose 
a substantial portion of his holding by tem¬ 
porary d'luvion, and were debarred from retain¬ 
ing his right to that portion on payment of rent. 
A usage to that effect, even if proved, is not in 
accordance with law and is barred by the provi¬ 
sions of S. 183 of the Bengal I cnancy Act. 
( Agarwala and Madan, JJ ) Rudra Narain 
Singh v. Kedar Nath Singh 18 Pat.L.T. 477 = 
3 B R 762=170 I.C. 754=10 R.P. 148 = 1937 P. 
W N. 526=A.I.R. 1937 Pat 458. 

- S. 52 —Scope and applicability of. 

S. 52 would apply even where the tenant is 
found to be holding land without any variation 
in the boundaries, the excels being merely due to 
the later measurement showing the area to be 
greater than the supposed previous area. The 
test is not what was the actual area before but 
what was the area, aciu.il or assumed, for or 
wi'h r eference to which the rent previously paid 
had been assessed. What S c 2 requires to be 
shown is land held in excels and such excess 
mO'be established even within the limits of the 
original boundaries, provided of course it is 
shown that ihe previous settlement was on the 
basis of the supposed area. On the other hand, 
in some cases, S. 52 would not apply even when 
there is a real increase in aiea of the holding. It 
may so happen that at the time of the assessment 
of the previous rent the area might have been 
actually asceriait ed and specified, hut the settle¬ 
ment of rent might not have been on the basis of 
the arc* so aserrta n» d, the ren* being fixed as a 
consolidated sum. (Biswas, J.) Nanda Ktshore 
I ala v. Khetaruddin Ahmed. 176 I.C. 336=11 
R.C. 88=42 C.W.N. 276=A.I R 1937 Cal 632. 

-S. 52—S 'uit for enhancement — Excess area 

Facts to be proved—'Proved by measurement ' 
area for zvhich rent was previously paid'— -Mean¬ 
ing of. 

In order to establish a tenant’s liabi’ity for 
additional rent* the first thing to be proved is 
that the tenant is in possession of land in excess 
of the area for which rent has been previously 
paid by him. The excess area must be proved by 
measurement. The collocation of the words 
“proved by measurement” in the context in 
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which they occur in S. 52, T. P. Act, does not 
require evidence to be given of two measure¬ 
ments, one to show what is the land for which 
the previous rent was fixed and another to show 
what land the tenant is in possession now. What 
the section requires to be proved by measure¬ 
ment is the quantity of land held in excess and 


BENGAL TENANCY ACT (1885), S. 67. 

~ s - 52 (2 ) _ Right conferred by—Availabi- 

Even assuming a grant of Sunderbans land to 
be a case, its terms which provide for a measure¬ 
ment and revised assessment only once during 
the whole term of years, militate against the 
right conferred by S. 52 (2) of the Bengal Ten- 


area of the holding at the time previous rent was 121=12 R.C. 5=A.I.R. 1938 Cal.229 * W * 

assessed, but the determinate area with reference i_o en n il-i' 

to which such assessment was made. For this ._ V , ou lJ akhil.is granted by landlord's 

purpose it is first necessary to determine whether r ., l J c °n cltlsl ve against landlord. 
the orevious rent was at all assessed with refer- 1 ori t ,* I<0 . f s ' lowin g payments of rent, granted by 
ence* to area. The mere fact that the old area ! ° ns - 4 ag , en ! , landlord are not con- 

was arrived at by measurement will not be ^ ive a ff*mst the landlord. S. 60 of the Bengal 
enough It will have to be further shown that enancy Act does not prevent the landlord from 
the settlement of rent was made after measure- L 0 /,'? 8 ,/ 13 v n u . a , ct no payments had been made, 
mcnt on the basis of the area so measured, khll c as , ™ e f r . e , collusive documents. 

(Biswas, J.) Nanda Kishore Lala v. Kheta- £ , only ehect of 1 dakhila is this, tha* the onus 

buddin Ahmed. 176 I.C. 336=11 R.C 88=42 ™T the „ landlorA (Milter. J.) Jocendra 
C.w N. 276=A.I R. 1937 Cal. 632. N 58i D *' Ramanath Karmakar. 43 C.W. 

-, S - J 2 ~ Suit IZ e !‘^"rf mC '“ ~ S< ' C0 “ <1 i - s.65 -Landlord Purchasing tenure in exe- 

appeal—Neix) case Permissibility culion of money decree—Right to recover arrears 

The burden which the landlord takes on him- I 0 f rent for anterior period arrears 

self under S. 52, B. T. Act, is to show the area Per K . Ghose. /.-If a landlord purchases a 

r__ urifh rpfprpnrp in tunirn f rpnt moo * _ 


self under S. 52, B. T. Act, is to show the area 


for or with reference to which the rent was ; tenure in execuHonof amoneTdcreeagainsthe 
assessed or adjusted at the inception of the ten- tenure-holder the liability of the tenure for 

? nC , y ° r , at „ a ,r V lnt t e / m « d,a ' e assessment which arrears of rent in respect of a period anterior to 
followed. Where the landlord s case both ,n the auction purchase passes with the sale and 
second appeal and in the Courts below was that attaches to the landlord-purchaser and the latter 
the area mentioned in the kabuliya was such [ is not entitled even to a money decree against the 
area and this he attempted to establish in the judgment-debtor tenant. The fact that the oro- 
Courts below by showing that this was the actual clamation of sale wh-ch resulted in the landlords 
area of the holding at the time, but the findings purchase did not contain any notice hat there 
being against htm, he sought to argue in second were rents in arrears for the anterior neriod is 


appeal that this must in any case be assumed to 
be the area for which the previous rent was 
being paid. 

Held, that this was not such a new case as the 
appellant was not entitled to rai>e in second 
appeal, it arises on the record as it stands, and is 
urged substantially as a question of law. 

(Biswas , J ) Nanda Kishore Lai. a v. Khetabud- 
din Ahmed. 176 IC 336=11 R.C. 88=42 
C.W.N, 276=A I.R. 1937 Cal. 632. 

-S. 52 (1) (a)—Burden of proof—Jama- 


bandi signed by tenant showing increase in area j . _' i 

and e hanccment of rcnt-Effect-Plea of lord [fad a person 


and e ihancement of rent—Effect—Plea of 
illegality of enhancement under S. 29 —Onus. 
See I'engal Tenancy Act, Ss. 29 and 52 (1) (a). 

40 C.W.N. 1330. 

- -S. 52 fl) (a)— Retrospective effect—Suit 

pending in appeal. 

Sub-S (l-aiinserted in S. 52 of the Tenancy 
Act by the Amendment Act of 1939 was made 
applicable by S 3 of that Aot to suits which 
were pending on the date of commencement of 
that Act. A suit must be deemed to be pending 
during the pendency of an appeal filed in that 
suit (Rau, J.) Nur Ahamed v. Rasik Chandra. 
44 C.W.N. 780=71 C L J. 493. 

_S. 52 (2) —Grant of waste lands in Sun¬ 
derbans to lotdar under Waste Land Rules— 
Part of grant diluviated—Claim for abatement— 
If sustainable. See Bengal Land Revenue 
Assessment Regulation, S. 13. A.I.R. 1938 Cal. 
229. 


were rents in arrears tor the anterior period is 
immaterial. 

Per Patterson. J .—The arrears of rent due to 
! landlord arc extin ;uished by his purchase of 
the tenure. (S. K. Ghose and Patterson. JJ.) 
Midnapur Zemindary Co.. Ltd. v. Mrinal Kanti 
Roy. 182 I.C 110=11 R.c. 901=42 CWN 
967=A.I.R. 1938 Cal. 681. 

I 

—~S. 65 —Sale of holding-—Right of co-sharer 
landlord who has parted with his interest. 

The right to bring the tenure or holding to sale 
j under S. 65 appertains exclusively to the land- 
l lord; and a person to whom certain rents are due 


and who obtains a decree therefor after he has 
parted with the property in which the tenancy is 
situate, has no such right. ( Edgley . J.) Naren- 
dra Nath v. Alanga Sundari. I.L.R. (1939) 2 
Cal. 497=188 I.C. 196=12 R.C. 659=A.I.R. 
1939 Cal. 754. 

-S. 67 —Interest on arrears of patni rent—If 

can be claimed. 

Interest on arrears of rent due in respect of a 
patni taluk cannot be claimed under S. 67 of the 
Bengal Tenancy “\ct, if according to the terms of 
the engagement between the parties no interest 
on arrears is payable. In view of the provisions 
of S. 195 ( c ) of the Bengal Tenancy Act, as it 
stood in 1933. those terms cannot be affected by 
any provision contained in the Bengal Tenancy 
Act. (Mitter and Roxburgh, JJ .) Kiran 
Chandra Roy v. Brotescharan Sen. I.L.R. 
(1940) 1 Cal. 442=71 C.LJ. 110=44 C.W.N. 
415=A.I.R. 1940 Cal. 306. 
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-S. 68 (2)— False suit by landlord—Dama¬ 
ges to tenant—Award of, at twenty-five per cent. 

— Propriety . . , 

Where a landlord is found to have instituted a 
suit for bhaoli rent against his tenant without 
resonable and probable cause the defendant is, 
under the provisions of S. 68 (2) of the Bengal 
Tenancy Act, entitled to be awarded damages of 
twent>-five per cent, of the whole amount claim¬ 
ed. ( Macpherson and James, JJ.) Brinpaban 
Prasad v. Banku Bihari Mitra. 15 Pat. 295= 
166 I.C. 317=9 R.P. 282=17 Pat.L.T. 575=1936 
P.W.N. 598=3 B R. 153=A.I.R. 1936 Pat. 595. 

-S. 70— Order under — If a decree. 

An order of a Collector passed under S. 70 of 
the Bengal Tenancy Act is not a decree. It is an 
order in a proceeding which does not start with a 
plaint but with an application on which court- 
fees are not payable as for a plaint. ( Agarwala 
and Varma, JJ.) Rameshwar Prasad Narain 
Singh v. Kunj Behari Mahto. 160 I.C. 27 (1) 
=8 R.P. 329=1936 P.W.N. 23=17 Pat.L.T. 36 
=A.IR. 1936 Pat. 125. 

(as amended in 1928), S. 73, Proviso— 
Applicability — Transfer by one co-tenant — 
Transferee undertaking to pay part of arrears 
only—Liability of transferor. 

The proviso to S. 73 of the Bengal Tenancy 
Act, as amended in 1928, deals with a case where 
the liability to pay the entire rent has been taken 
over by the transferee. Such arrears must 
obviously refer to the whole of the arrears due. 
Where there has been a transfer by one of the 
tenants only, and the transferee has not taken 
upon himself to pay the whole of the arrears due 
the proviso can have no application, and under 
the first part of S. 73, the transferor and the trans¬ 
feree, whether the transfer be of the whole of 
the holding or of a part, would be jointly and 
severally liable for the whole of the arrears due. 
(R. C. Mitter, J.) Amirul Islam v. Sarada 
Kumar Sen. 165 I.C. 249=9 R.C. 366=40 C. 
W.N. 149. 

-(as amended in 1928), S. 73, Proviso —If 

retrospective. 

S. 73, B. T. Act, as amended came into force in 
February, 1929, and has no retrospective opera¬ 
tion. The transferors of a holding are therefore 
liable for the arrears of rent of the holding for 
the years prior to the date of the coming into 
operation of the amended section (R. C. Mitter, 
J.) Amirul Islam v. Sarada Kumar Sen. 165 
I.C. 249=9 R.C. 366=40 C.W.N. 149. 

■-»S. 74—Falkar— If part of rent. 

Where falkar is claimed as a part of considera¬ 
tion for the use and occupation of land and 
arises from the inception of the tenancy it forms 
part of the rent for the demised premises. 
(Edgley, J.) K. C. De v. Hira Bewa. I.L.R. 
(1937) 1 Cal. 491=167 I.C. 461=9 R.C. 695=41 
C.W.N. 88=A.I.R. 1937 Cal. 51. 

— - S. 74— Old kistibandi patta — Small sum of 

moltana shown as payable—Recoverability — If 
abwab. 

Where in a kistibandi patta the instalments 
put down include a small expense of moltana to 
be paid along with every instalment, and the 
document is of old times and record-of-rights 
shows the amount of instalment inclusive of 
moltana as the rent, the small sum cannot be 
deemed to be an abwab. {M. C. Ghose , /.) 

Q.. D.—29 
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Sachindra Kumar Roy v. Purna Chandra Pal. 
166 I.C. 1008 (1)=9 R C. 643=A.I.R 1936 Cal. 

541. 

--S. 74— Scope—Rent payable — What is— 

Customary rent and actual rent—Claim to sum in 
excess of actual rent — Maintainability. 

The rent of a holding is that which is paid by a 
tenant for the use and occupation of the land. 
Actual rent is the rent actually agreed upon 
between the parties. A tenant may be inducted 
on land on an agreement to pay the customary 
rent; that i> perfectly a good contract, and on 
proof of what has been customary, such rent is 
leviable. What must not be levied is something 
in excess of the actual rent agreed upon. It is 
not the concern of the tenant how the landlord 
actually devotes the money which the tenant pays 
him by way of agreement for the use of the land. 
If the amount has been definitely agreed upon 
that is the actual rent payable. (Courtney-Ter- 
rell, C. J and Fazl Ali, J.) Surjo Mohan v. 
Chhote Singh. 174 I.C. 447=10 R.P. 521=4 B. 
R 448=19 Pat L.T. 365=1938 P.W.N. 286=A. . 
I.R. 1938 Pat. 319. 

-S. 76 (2)(f) (as amended)— Effect—Right 

of tenant to erect building. 

The only effect of the amendment of S. 76 (2) 
(/) is that the description of dwelling-house is 
made more specific in the present Act. But it is 
certainly not correct to say that the tenant is 
entitled to build without reference to area even 
though the effect might be to render the land 
unfit for the purposes of the tenancy. (S K. 
Ghose. J.) Bhupendra Nath v. Elokf.shi Dassi. 
177 I.C. 294=11 R.C. 223=A.I.R. 1938 Cal. 
318 

-Ss. 76 (2) (f) and 77— “Tenant"—Unrecog¬ 
nized transferee of non-transferable holding — 
Right to erect permanent structure. 

Under S. 76 (2), sub-S. (/) and S. 77, a land¬ 
lord is not entitled to prevent his tenant from 
erecting a permanent dwelling-house whether of 
masonry bricks, stone or any other material 
whatsoever, for the tenant and his family, toge¬ 
ther with all necessary out-offices. The right to 
erect a dwelling house is a right belonging to the 
tenant and to no other and even the tenant is 
entitled to do so only for the benefit of himself 
and his family. It belongs to the tenant by 
virtue of his relationship to the landlord and not 
by virtue of his rights of occupying the land. An 

unrecognised transferee of a portion of a non- 
transferable holding does not stand to the land¬ 
lord in the relationship of tenant. {Lodge, J.) 
Jogesh Chandra Das v. Hem Chandra Ghosh. 
162 I.C. 617=8 R.C. 616=A.I R. 1936 Cal. 243. 

-S 85— Sub-lease created by raiyat void 

under—Superior landlord purchasing raiyati 
holding at rent sale after repeal of section — If 
can treat sub-lease as nullity. 

A superior landlord who purchases a raiyati 
holding at a rent sale after the repeal of S. *5 by 
the Bengal Tenancy (Amendment) Act (IV of 
1928) cannot treat a sub-lease created by the 
raiyat before the repeal of that section as void 
and inoperative, even though such sub-lease was 
void under that section. (Mukherjea and Rox¬ 
burgh. JJ ) Promotha Nath v. Jitendra Nath. 
43 C.W.N 1102. 

-S. 86 (6) —Applicabillity to non-transfer¬ 
able holding. 
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S. 86, Cl. (6) does not apply to a non-transfe- 
rable holding. Though the section speaks in 
general terms of a holding it has to be read with 
the other provisions of the Act. Occupancy 
holdings in the absence of proof of any custom 
to the contrary are presumed to be non-transfe- 
rable. The mortgagee of a raiyat cannot claim 
that the surrender of the mortgaged property to 
the landlord could not be valid unless it was 
made with his consent. {Jaynes and Chatterjee, 
JJ.) Ram Chanderji v. Hem Chandra 18 Pat. 
184=182 I.C. 557=5 B R. 779=12 R.P. 21=20 
Pat.L.T. 469=A.I.R. 1939 Pat. 200. 

-S. 87— Abandonment of holding — Transfer 

by original tenant of portion of his holding to R 
before amendment of Act in 1928 — He after 
amendment transferring remaining portion to K 
—No arrangement made regarding payment of 
rent in respect of former treated as having aban¬ 
doned his holding and landlord could evict R from 
portion transferred to him. 

It cannot be said that the transferee of a 
portion of a holding steps into the position of the 
former tenant except as regards that portion of 
the holding which has been transferred to him. 
As long as the original tenant retains the holding 
or a portion thereof the landlord has some secu¬ 
rity for the payment of his rent. If, on the 
other hand, the original tenant severs his con¬ 
nexion with ihe holding the only method by 
which the landlord can safeguard his interest is 
by pre-empting the portion transferred or by 
attempting to recover rent from the transferee in 
respect of the entire holding. Such a course will 
afford the landlord no guarantee that he will be 
able to recover rent for any portion of the hold¬ 
ing that may have been transferred previously 
by the original tenant unless that tenant has 
made proper arrangements for the payment of 
the rent as it falls due. An original tenant trans¬ 
ferred, before the passing of the Bengal Tenancy 
Amendment Act of 1928, a portion of his hold¬ 
ing to R Subsequently, after the passing of the 
Act of 1928, he transferred the remainder of the 
holding to K. He had made no arrangement regar¬ 
ding payment of rent with regard to that portion 
of the tenancy which had been transferred to R 
before the passing of the Bengal Tenancy 
Amendment Act. 

Held, that the original tenant must be treated 
as having abandoned his holding within the 
meaning of S. 87, B. T. Act. The landlord was 
therefore entitled to re-enter and might evict R 
from that portion of the holding which was trans¬ 
ferred to him ( Edgley. J.) Annada Prosadz; 
Ramjan Sarkar. I.L R. (1939) 2 Cal. 471=70 
C.L.J. 501 = 186 I.C. 555=12 R.C. 478=44 C W 
N. 118=A.I.R. 1940 Cal. 6. 


-S. 87 — Scope — If exhaustive — Under-ra 

yat granting permanent lease without landlord 
consent and vacating land and leaving place- 
Abandonment—Presumption. See B.T Act ' 
48-F. 64 C.L.J 58. ’ ’ 

- S. 87 (4)— Applicability—Permanent lea. 

by under-raiyat. 

S. 87 (4) of the B. T. Act is not applicable to 
permanent sub-lease by the under-raiyat, bi 
only to a sub-lease for a term. ( Ghose , J 
Iajuddin Sheikh v. Umedali Meah. 64 C.L. 

—-S. 87 (5) (c) — Applicability. 
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S. 87 (5) (c) of the B. T. Act can only apply to 
an under-raiyat of the first degree and not loan 
under-raiyat of the second degree. A permanent 
sub-lease by the under-raiyat without the consent 
of the landlord being invalid, the sub-lessee under 
such a lease cannot get the protection of S. 87 
(5) (c). {Ghose, J ) Iajuddin Sheikh v. Ume¬ 
dali Meah. 64 C.L.J. 58. 

c 0 f : A PP l 'cability—Putni tenures. 

b. oo, Cl (n) of the B. T. Act is not applicable 
to putm tenures, and the Civil Court has, there¬ 
fore, no power under that provision to order dis¬ 
tribution or apportionment of the rent of a putni 
tenure. ( Nasim Ali and Ran, JJ.) Jagadish 
Chandra v. Ishan Kumari. I.L R. (1940) 1 
Cal. 318=188 I.C. 304=12 R.C. 667=44 C.W N. 
192=A.I.R. 1940 Cal. 212. 

~ S. 38, Proviso 2— Kabuliyat involving divi¬ 
sion of original holding without consent of all co- 
sharer tenants — Validity—Inclusion of new land 
in kabuliyat—Effect of. 

New kabuliyat which involves a division of the 
original holding without the consent of all the 
co-sharer tenants of that holding is invalid under 
Proviso 2 to S ; 88. The fact that new land had 
been included in the kabuliyat does not make any 
diffetence to the validity of the kabuliyat itself. 
{Edgley, J ) Mahendra Chandra v. Rajani 
Kanta. A.I.R. 1939 Cal. 609. 


Ss. 94 and 99 —Common manager appointed 
by proprietors—Removal—Jurisdiction of Dist¬ 
rict Judge. 

Where in pursuance of a notice under S. 94 of 
the B.T. Act, all the co-owners appoint a com¬ 
mon manager of their estate, the District Judge 
has no jurisdiction thereafter to remove him 
under S. 99 of the Act and to restore the manage¬ 
ment to the co-owners. {Nasim Ali and Edgley, 
JJ.) Jogendra Nath Mukherjfe v . Kshitesh 
Chandra Roy Choudhury, 40 C W.N. 1312. 

-S. 95 —Common manager—Position of—If 

agent of proprietors. 

A common manager of an estate appointed by 
the District Judge under S. 95 of the B. T. Act is 
not an agent of the proprietors of the estate 
placed in his charge. {R. C. Mitter , J.) Brinda- 
ban Chandra Mitra v. Atul Krishna Basu, 
164 I.C. 728=9 R.C. 267=40 C.W.N. 92. 

-—S. 102 — Record-of-rights—Statement of 

particulars. 

It is not wrong for the settlement authorities 
to state in the record of-rights the amount of 
rent payable for the land or whether it is assessa¬ 
ble to rent. {M. C. Ghose and Mukherjea, JJ.) 
The Nuddia Mills Co., Ltd. v. Raj Lakshmi 
Debi. 64 C.L J. 530. 

-S. 102 tdd) —Dispute between neighbouring 

proprietors—Settlement Officer's jurisdiction to 
decide. 

A Settlement Officer has authority to decide a 
dispute between two neighbouring proprietors 
under the provisions of S. 102 {dd), 19 Cal. 641, 
Diss. {M. C. Ghose, J.) Humayun Raja Chau- 
dhuryv. Jyodirmoyee Debi. 168 I.C. 270=9 R. 
C. 789=A.I.R. 1936 Cal. 452. 

--Ss 102 (11) (gg) and 103-B — Scope— Fard 

-ab-pashi — Entry in stating that raiyat zvill be 
liable to pay existing rent if landlord fully main¬ 
tains existing irrigation arrangement—If autho¬ 
rised—Presumption of correctness. 
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An entry in the fard-ab-pashi to the effect that 
the raiyat will be m d» r an obligation to pay the 
existiig rent to the landlord if the arrangements 
for irrigation are fully maintained, is one which 
the Settlement Officer is authorised to make under 
S. 102(11) ( gg ) of the Bengal Tenancy Act in 
the fard-ab-pashi, which is part of the record- 
of-rights. Such an entry must be presumed to 
be com ct under S 103- B of the Ber gal Tenar cy 
Act. ( Harries C.J. and Fazl Ali , J .) KAPJLrFO 
Bhacwan v. Ali \< aza. 19 Pat. 104=1940 P.W. 
N. 280= A I.R. 1940 Pat. 322. 

--Ss. 102 (j) and 103-B— Scope and effect — 

Entry in record-of rights that land is rent-Jree — 
Presumptive Jorce oj — Rebuttal—Mode of—Suit 
to declare entry erroneous and for assessment of 
fair rent—Burden of proof—Proof that land lies 
within zamindari— 1 f sufficient 
In a suit for a declaration by a landlord that 
the entry in the record-of-righis to the efiect that 
the land held b> the defendant lenant is rent-free 
and for assessment of a fair rent, it is not enough 
for the landlord to merely show that the land in 
question fell within the ambit of his zemindari. 
The effect of Ss. 102 (/) ar.d 103-B of the B. T. 
Act is that the entries in the i ecord-of-rights 
are given presumptive force, ard those entries 
must prevail unless the presumption is rebutted 
by positive evidence that the land in question was 
in fact assessed to rent, unless the landlord 
proves that his suit must fail. ( Courtney-T errell, 
C.y and James, J.) Rashjk Lal Sahu v. Surfut 

^ N xT H n,n 16Pat 281 = 18 Pat.L.T. 187=1937 P. 

964=3 B.R. 646=10 R.P. 59 
=A.I.R 1937 Pat. 408. 

- Ss 103-B and 191— Fresh settlement of 
revenue made tn respect of taluk—Entry in record- 
of-rights showing increase in rent of holding 

S p U l a f f 1 t j' erein —Presumption of correctness— 
Bebuttal by lease granted after Act. 

A fresh settlement of land revenue was made 
m respect of a taluk not subject to a permanent 
settlement, and an entry was made in the record- 
° ngh.sshowrng an increase m rent in respect 
of a holding s tt ate in that taluk. In a suit for 
rent a|[ the higher rate mentioned in the record- 
of-nghts. the def< ndant relied on a lease granted 
after the passing of the Bengal Tenancy Act 
showing tl at the rent of the tenancy was per¬ 
manently fixed at a certain rate. It was not 
shown that the right of the defendant to hold the 
tenancy at tl e rate mentioned in the lease beyond 
the term of the previous revenue-settlement of 
the taluk was expressly recognised by the 
revenue author! les 

that , the provisions of S. 191 of the 
13. 1. Act roihing in the lease entitled the defen¬ 
dant to hold at the rent mentioned therein and it 
could not, therefore be said that the lease proved 

l;oLf nCOr /p Ctl>fc "r ° f i} 16 entries in the record-of- 

K 8 h«cn ( 44 C W N 7 K 78 A BUNJAR ‘ AMANA 

mu S ' 103 j B T Pr ^ MW ’ t>tion u *der—Extent of 
The re<ord-of-ilghts raises a strong presump¬ 
tion m favour of the recorded holder, but it ^s 

a^h P / e IT P *n Ve e ' ide i ce ^e state of things 
at the date the record-of-rights was pretared, 

and canret ordinarily raise a presumption in 

favour of the recorded holder of his po P sse<sion 

?JU Sf M e ca, I Iier date - A *I R - 1934 Cal. P 707 Foil 
(McNair, J.) Berojullah Sarkar v. Ayatul- 
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LAH Akand. 176 IC. 706=11 R.C. 159=66 C 
L.J. 455=A.I R. 1938 Cal. 117. 

— S. 103 B —Suit for assessment of fair rent 
—Plea of rent-free grant—Burden of Proof — 
Lands within plaintiff's regularly assessed estate 
—Entry in record-of-rights in defendant’s favour 
— Effect. 

In a suit for a declaration by a landlord that 
certain lands, which were recorded in the record- 
of-rights as in j ossessicn oi the defendants as 
belagan, were liable to assessn ent for rent and 
claimiTg that a lair and equitable rent should be 
assessed on the Court, if the defendants set up a 
rent-free title to the lands in dispute, if ti e land¬ 
lord proves that the lar ds in suit lie within his 
regularly assessed estate or mahal, the onus is 
shifted on to the defer dants. If the plaintiff 
esiablishes that the disputed lands are within his 
zamindari arid within the area assessed to 
revenue, the defendants must establish their 
right to a rent-free grant, notwithstanding that 
the record-of-rigl ts is m favour of the defen¬ 
dants. it is not for the plaintiff landlord to re¬ 
but the entry in the record. Even if there be no 
evidence adduced bj the plaintiff to tl e effect 
lhat the lar ds are within his zanvndari, if the 
allegaiions in the plaint and the admission of the 
defendants in their written statem ent lead to that 
conclusion, the defer dants have the burden on 
them to establish by satisfactory evidence that 
they have been relieved of tie obligation to pay 
rent either by centract or by some old grant. 
(Iv ort and Agatwala, JJ.) KAMESHWAR SlNCH 
Bahadur v. Sakhaw'at Ali. 167 I.C 238=9 R. 

1937 Pat 3 96 B,R * 283=17 Pat L T 819-A.I.R. 

Ss. 103-B and 50 —Tenant not entitled to 
presumption under S. 5C —Payment of same rent 

c P er '°d—If rebuts presumption under 

o. 103-Z?. 

It cannot be held in a case brought under the 
Bengal Tenancy Act that any presumption arises 
as to the fixity of rent from mere payment of the 
same rate of rent for a number of years apart 
from the presumption arising under S. 50 of the 
Act. Where a tenant is not legally entitled to the 
presumption under S. 50. having regard to the 
provisions of S. 115 the presumption relied upon 
by the landlord arising under S. 103-B regarding 
the entries in the record-of-rights cannot be said 
to have been rebutted by the fact that the holding 
was held at the same rate of rent for a long 
period ( Edgley,] .) Dwarika Nath Saha v. 

ATR. m 9 S Ca?19 179 I C 992=11 R C - 643= 


S. 104— Assessment of land added to an 
estate paying revenue—Complaint of wrong inclu- 
ston of land in Diara estate—Omission to file suit 
—Effect of—Bengal Act IX of 1847. 

,”h ere on assessment of land which has been 
added to an estate paying revenue to Government, 
the complaint of the tenant is that his lands have 
been wrongly included in the Diara estate, he 
ought to institute a suit within six months of the 
final publication of the record-of-rights under the 
provisions of S. 104-FI (iii) \d ) of the B.'T. Act, 
and if he does not do so, he must abide by the 
rent settled wi der the provision of the section, 
provided the Settlement Officer had jurisdiction 
to settle rent under S. 104. The Settlement Officer 
has jurisdiction to settle rent for any land which 
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shall appear to the local Revenue Officer to be 
added to any estate paying revenue to the Gov¬ 
ernment Collector, on inspection of a map pre¬ 
pared under S. 3 of \ct IX of 18l7 . {Jack, J.) 
Bhupati Ch aran Dey v. Lalit Mohan Banerjee. 
42 C.W.N. 403. 

-S. 104 —Permanent tenure at fixed rent cre¬ 
ated by grantee of permanent lease under Govern¬ 
ment—Grantee subsequently surrendering perma¬ 
nent lease and taking lease for term—Settlement 
of rent of tenure after expiry of term — Jurisdic- ! 
tion of Settlement Officer. 

In 1827, Government granted a permanent lease 
to certain persons. Thereafter in 1841) the gran¬ 
tees created certain permanent tenures at fixed 
rent under the above permanent lease. These 
tenures were held by themselves. Thereafter in 
1853 the grantees surrendered the permanent lease 
and in its place took from Government a lease for 
99yearsof the same estate- In 1926, when the 
term of 99 years was over, the Settlement Officer 
settled the rent of the tenure under S. 104 of the 
B. T. Act at rates much more than the rates which 
had been fixed in 1840. 

Held, that the assessment was in accordance 
with law and not ultra vires. (A/. C. Ghose and 
Bartley, JJ.) Satindra Nath Choudhury v. 
IIarendra Nath Choudhury. 178 I.C. 335=42 
C W.N. 866=11 RC. 341=A.IR. 1938 Cal. 

529. 

__Ss. 104 and 104-J— Record-of-rights — En¬ 
tries in—Conclusive nature. 

Where proceedings under Part II of Chapter X 
of the B. T. Act have been taken, only the entry 
regarding rent and not other entries in the record- 
of-rights is conclusive. {R.C. Mitter and Biswas, 
JJ) Srish Chandra Nandi v. Midnapore Ze- 
mindary Co.. Ltd. I.L.R. (1938) 2 Cal. 41=67 C. 
L J 202=181 I.C. 370=11 R.C. 802=A.I R. 1938 
Cal. 853 

_ —Ss. 104, 104-J and 112— Settlement of rent 

under — Principles—Rent prevailing at rates settled 
at Permanent Settlement—If fair and equitable 
for excess area. 

Rents which have not been changed from the 
time of the Permanent Settlement would gene¬ 
rally be found to be very low for the present, and 
if the rents for excess areas are to be propor¬ 
tionate they would, again speaking generally, be 
very low, while the rent settlement under Ss. 112, 
104 and 104-J, is to be a settlement of fair and 
equitable rents for tenants of every class. 
Cuhavle, J.) Kameshwar Singh Bahadur v. 
Hem Nath Jha. 167 I.C. 736=9 R.P. 420=3 
BR. 313=17 Pat. L.T. 747=A.I.R.1937 Pat. 
127. 

--—Ss. 104-A to F and 104-J— Settlement 

of rent ignoring contractual rights—Validity. 

S. 104 (2) read with S. 192 of the B. T. Act, 
does not empower the Revenue Officer to dis¬ 
regard the terms of contract entered into before 
the Act in settling rents for tenures under 
Ss. 104-A to 104-F. He has, therefore, no power 
to touch contractual rights acquired before the 
Act. By S. 104-J, the amonnt of rent is to be 
deemed to have been correctly settled within the 
meaning of the Act. Any rent settled by a Re¬ 
venue Officer ignoring such contractual rights 
cannot be deemed to have been correctly settled 
under the Act if in settling such rent he abro¬ 
gates such contractual rights and thereby exceeds 
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his powers.under the Act. It cannot b e presumed 
that the Revenue Officer in settling rent of a 
tenancy touched or intended to touch the con¬ 
tractual right of the tenants. If the entry is taken 
to have such effect, it w mid he void and not bind¬ 
ing on the tenants. ( Syed Nasim Ali and Hen¬ 
derson, JJ.) Midnapore Zkmindary Company, 
Ltd. v Chandra Singh Dudhoria. 181 I.C. 674 
=11 R.C. 828=68 C.L.J. 305=A.I.R. 1939 Cal. 
1. 

-S. 104-H— Parties — Suit for declaration 

that status of defendant should be altered — Under¬ 
tenants recorded as occupancy raiyats—lf neces¬ 
sary and proper parties. 

In a suit frame ! under S. 104-H the relief 
claimed must determine the question whether the 
under-tenant^ are or are not necessary parties. 
Where the plai .tiff asks for a declaration that the 
statuts of the defendants should be altered, the 
under-tenants or the persons who have been re¬ 
corded as occupancy raiyatsof a portion of the 
same holding are necessary and proper parties, as 
the decision would not only affect the status of 
the defendant but would also affect the status of 
the under-tenants. {IVort and Manohar Lall, JJ.) 
Kameshwar Singh Bahadur v. Bibi Fatma 17 
Pat. 150 = 173 I.C. 6=10 R.P. 383=4 B.R. 222= 
A.I.R 1938 Pat. 43. 

--S. 104-H-— Scope—Suit under sub-S. 3 (e) — 

Landlord plaintiff failing to prove claim to in¬ 
crease of rent in respect of excess area in holding 
recorded as sharah muaiyan— Power of Court to 
reduce rent settled—Proper course. 

S. lOi-H of the B. T Act, which is a special 
provision of law eptitling the Civil Coprt to in¬ 
terfere with the fair rents that the Revenue 
Courts are to settle under Ss. 104 to 104-J, em¬ 
powers any person aggrieved by an entry of a rent 
settled in the Settlement Roll, etc., to institute a 
suit in the Civil Court within six months from 
the final publication of the record-of-right, etc., 
on any of the grounds stated in sub-S. (3) of that 
section and on no others. Where in a suit insti¬ 
tuted by the landlord against the tenant under 
S 104-H (3) (e) on the ground that the tenant 
belonged to a class different from that to which 
he is shown in the record-of-rights as belonging, 
the landlord fails to prove his case, the suit has 
only to be dismissed. Merely because the plain¬ 
tiff fail-, to make out his case for an increase, it 
is not open to the Court to reduce the rents 
settled by the settlement authorities in respect of 
excess areas, which the tenant is found to hold. 
When the tenant is primarily istimrari-mukarrari 
or sharah-muaiyan tenant, and does not claim to 
hold the excess area on the same terms as his old 
holding, the Court cannot reduce the existing 
rent of the excess area merely because it errone¬ 
ously finds the entries to be incorrect. ( Dhavle, 
J.) Kameshwar Singh Bahadur v. Hem Nath 
Jha. 167 I.C. 736=9 R P. 420=3 B.R 313=17 
Pat.L.T. 747=A.I.R. 1937 Pat. 127. 

--S. 104-H (4)— Applicability — Suit under 

S. 104 -H (3) (e)— Plaintiff landlord failing to 
prov' claim for increase—Power of Court to re¬ 
duce rent settled. 

Cl. (4) of S. 104-H of the B. T. Act can only 
apply to suits brought properly under it. It does 
not empower the Court to settle fair rents or to 
reduce rents already settled, when the,landlord 
suing under sub-S. 3 ( e ) fails to prove his case 


BENGAL TENANCY ACT (1885). S. 104-J. 

for an increase. (Dhavle, J.) Kameshwar Singh 

Bahadur v. Hem Nath Jha. S’ 

P 420=3 B.R 313=17 Pat. L.T. 747 —A I K. 

1937 Pat. 127. 

•Ss. 104-J and 111-A —AppUcability—Ke- 


AND 
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-S. 104-J —Presumption under—Record-of- 

rights—Entry recording rent—Conclusive nature 

of. 

Though the presumption of correctness attach¬ 
ing generally to entiies in the record-of-rights 
can be rebutted by evidence, the entry with regard 
to rent is on a different footing. It is conclusive, 
even if the other entries have been rebutted and 
nroved incorrect (R ozcland, J.) Mahabir Singh 

1 « n r o r t> 


opening of area and rent settled by Revenu 
Officers — Procedure. 

Where the main reliefs prayed for, r ® , f‘ e , .. .. 

the question of area of the t ® na ” c y ' t | v. Kamsumran Anantnidhi. 179 I C. 753=5 B. 
question whether the rent payable by tlie ,en ^ 1 b R 2 83=11 R P. 398=A.I R. 1939 Pat. 44 
liable to enhancement or not, it is incumnent upon , •_ i 0 a. t —Record of Rights mentioning 


the plaintiff to proceed under S. 104-J if he wantb 
to have the question of area decided and to na\e 
the question of rent settled by Revenue Officers 
re-opened ; this cannot be allowed to be done by 
an indirect method of having a declaration under 
S. 111-A. The Civil Court would not be juMined 
in granting a discretionary relief by way of 
declarations, if the remedy by way of consequen¬ 
tial relief is unquestionably barred, which conse¬ 
quential relief is the ultimate object of the relief 
prayed by way of simple declarations. (Gulta and 
Khnndkar, JJ.) Mahim Chandra Guha , v 
Secretary of State. 166 I.C. 734=9 R.C. 575— 
A I.R. 1936 Cal 300. 

S. 104-J and H -Effect of—Entries in re- 


w. , J jL-cuot tf tUiCU UCJUTC nil - LJJIUIC 

subsequently resettled with original temporary 
settlement holder—Enhanced rent entered in 

Settlement Record—Rent recoverable by land¬ 
lord. 

In the case of a lease which was created before 
the Bengal Tenancy Act the stipulation as to rent 

as between the contracting 
* ) i ai 7 , u S> r ^ ou £h the estate is subsequently reset¬ 
tled by Government with the original temporary 
settlement holder and the annual rent is increased 
under Chap. X, Part II of the Bengal Tenancy 
Act. The fact that the tenant did not move the 
Revenue Officer under S. 104-E or 104-G or the 
Civil Court under S. 104-H does not make the 
entry of rent in the Settlement Records conclusive 
against the tenant under S 104-J so far as the 
original landlord is concerned, and the rent reco- 
verable by the latter is the rent provided under 
the terms of his lease and not the enhanced rent 
recorded by reason of the settlement. ( S. K . 
Irhose and McNair, JJ.) Sarada Prasad Ghose 
v. Prafulla Chandra Ghosh. 176 I.C. 671=11 
R.C. 145=65 C.L.J. 583=A.I.R. 1938 Cal. 188. 


S. 104-J —Record of Rights mentioning 
progressive rent for number of years— Maximum 
rent to be in force for fixed period—No rent fixed 
after existing settlement—bight to enhance rent. 

There was progressive Tent for a certain num¬ 
ber of years, and a maximum rent was mentioned 
which was to be in force for the last five years of 
the period of the existing settlement, there was 
no mention about the rent to be paid after the 
period of that settlement. 

Held, that when there was the occasion for a 
revision of settlement, there could be no bar to 
the rent being enhanced and the rent was not fixed 

in perpetuity. 54 I.A. 48; 54 C. 166 (P.C.). Rel. 

(Cuba and Khundkar, JJ.) Mahim C h 
Guha v. Secretary of State. 166 I.C. 734—9 K. 
C. 575=A I.R. 1936 Cal. 300. 

-S. 105— Application under — Court-fee 

1 Appeal from decision of Revenue Officer to 

Special Judge—Court-fee—Court-Fees Act, S. / 

(ii) and Sch. I, Art. 1. . 

The amount of Court-fee payable on applica¬ 
tion under S 105 of the Bengal Tenancy Act be¬ 
fore a Revenue Officer raising issues under 

well as in appeals to tne 
«t tne decision of the Revenue 
governed by the notification 

issued by the Government under S. 105 (6) of tne 

Act. The proper Court-fee payable is: (U a 
stamp of 12 annas for each tenancy which is the 
subject matter of an application under b. 1U5, ana 
(ii) an additional ad taiorem fee chargeable 
under Sch. I, Art. 1 of the Court-Fees Act, on the 

value of the subject-matter of the d,s P ut £J n 
appeal, subject to a maximum of Rs.2U. Ine 
value of the subject-natter in appeal must be 
determined under S. 7 fii) of the Court-Fees Act, 
that is to say, in addition to the court-fee of 
annas a fee on ten times the difference between 
the fair rent claimed and the rent recorded in tne 
record-of-rights subject to a maximum of Ks. ^ 
fi r each of the Khatians must be paid. ( Nazim 
Ali and Henderson. J J .) Charusila J’jJH t" 

hilas Bauri I.L.R. (1937) X Cal 103=168 I. 
c 203=9 R.C. 770=40 C.W.N. 1149 =A.I.K. 
1936 Cal. 804. , . . 

-S. 105 —Decree for enhancement of rent 

Suit to set aside—Heirs of one of decree-holders 

not impleaded — Effect. . 

Where in a suit to set aside a decree fot ennan 

cement of rent the heirs of one of the 
holders who is dead are not impleaded, the decree 
cannot be set aside in their absence. O ac • 
Harshamukhi Dasi v. Nabakrishna 

I C. 941=11 R.C 437=A.I R. 1938 Cal. 609. 

-S. 105 —Enhancement of rent—Right of 

landlord. . , 

A zamindar holding under the perpetual settle 

ment is entitled to enhance the rents of all rent 
paying lands, unless he is precluded from doing 


— - - - - v-— » . 

cord-of-rights— Conclusive nature of. 

The effect of S. 104-J of the B. T. Act is that 
neither ihe landlord nor the tenant can challenge 
the amount of rent settled under Ss. 104-A to 
104-F except by a suit under S. 104-H. From this, 
it necessarily follows that other entries in the 
record-of-rights so far as they bear upon the 
amount of rent settled cannot be also challenged 

except by a suit under S. 104-H. The effect of S. 105-A of the Act, as -- .. 

S. 104-H is that the failure to get the entry can- i special Judge against the decision of the Revenue 
celled by a suit under that section on the grounds i Officer thereon is 
specified therein precludes the civil Court from • • ■ • ^ 

entertaining and giving effect to any plea which 
would have the effect of declaring that the 
amount of rent was not correctly settled under 
Ss. 104-A to 104-F. (Syed Nasini Ali and Hen¬ 
derson, JJ.) Mionapore Zamindary Company. 

Ltd. v. Chandra Singh Dudhoria. 181 I.C. 674 
=11 R.C. 828=68 C.LJ. 305= A.I.R. 1939 Cal. 

1 . 

S. 104-J— Lease created before Act — Estate 

_) i ■ i > •.« < • ■ 
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so by a contract binding on him. Where the taluk 
was not described as putni taluk but the potta 
mentioned Putni Regulation and also provided 
for assessment of khilla lands at the rate of the 
present settlement. 

Held, that the mere mention of these was not 
conclusive to show that the rent was fixed for all 
time and hence the landlord was entitled to 
enhance rent. ^ (M. C. Ghose and B. K. Mukherji, 
//.) Amar Krishna Chowdhury v. Surf.ndra 
Bijoy Dfavanji 171 I C. 632=10 R.C. 291=A. 
I.R. 1937 Cal. 148. 

--Ss. 105 and 109— Proceedings under S. 105 

—Claim for additional rent for unassessed lands 
of tenancies not pressed—Suit for enhancement 
of rent is not barred. 

Under S. 109, the failure to press the claim for 
additional rent for unassessed lands of the ten¬ 
ancies in proceedings under S. 105 bars the land¬ 
lord from suing the tenant in Civil Court for in¬ 
creasing the rent of tenancies. (Nasim Ali and 
Edgley, JJ.) Gopal Chandra Chauda v. C. K. 
Nag & Co., Ltd 167 I.C. 474=9 R C. 690=A I 

R. 1936 Cal. 375. 

-—-S. 105—Proceedings under—Decision of 

Special Judge—Appeal to High Court—Maintain¬ 
ability—Conditions See Bencal Tenancy Act, 

S. 115-CC3). 40 C.W.N, 1149. 

-S. 105— Rent—Liability to enhancement or 

reduction—Presumption. 

The proposition is too well established that 
*‘prima facie the rent is liable to enhancement on 
the application of the landlord or to reduction on 
the application of the tenant unless either of 
them has precluded himself by contract from 
claiming such enhancement or reduction respect¬ 
ively." 54 I. A. 48, relied on. (M.C. Ghose and 
Mukherjea, JJ.) Panchu Gopal Mukherjee v. 
Kumar Gocool Chandra Law. 66 C.L.J. 24. 

* —Ss. 105 and 107—- Scope—Settlement pro¬ 
ceedings—Rent fixed at definite lump sum—Effect 
of—Rent suit by landlord—Claim to sum in excess 
of and over and above the settlement rent—Main¬ 
tainability. 

When the rent has definitely been fixed in 
settlement proceedings under S. 105 of the Bengal 
Tenancy Act, it cannot, by reason of S. 107 of the 
Act, be made the subject of further litigation. A 
suit by the landlord against the tenant claiming a 
certain amount as patwari rent over and above the 
jama entered in the record-of-rights in respect of 
the holding is not maintainable. When the Settle¬ 
ment Officer has decided upon a definite sum and 
fixed the rent at a lump sum in respect of the 
holding, it is not open to the landlord in a suit to 
attempt to establish that the rent even in a limit- 
ed class of suits is other than the rent which the 
Settlement Officer has in fact found to be payable, 
(Courtney-Terrell, C. J. and Fazl Ali, J.) Surjo 
Mohan v. Chhotg Singh. 174 I.C 447=4 B R 
448=10 B P 521 = 19 Pat. L.T. 365=1938 P W 
N.286=A.I.R 1938 Pat 319. 

■5. 105— Suit for assessment of rent — Land 
recorded at liable to rent—Assertion of claim of 
Niskar—IVhen bars claim. 

Before the landlord’s right to assess rent in 
respect of land which has been recorded as liable 
to rent, can be barred, it is necessary that the as¬ 
sertion of a claim of Niskar must be made to the 
knowledge of the landlord twelve years before 
the proceedings for assessment of rent. (M. C. 
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Ghose and R. C. Mitter. JJ.) Ananda Lal 
Chakravarty v Girindra Nath. 168 I.C. 806= 
9 R.C 876=A I.R. 1936 Cal 483. 

-—-S. 106— Suit under—Transfer of interest of 
plaintiff pending suit—Continuance of suit. 

The trial of a suit under S 106 of the B. T. 
Act cannot he arrested merely by reason of the 
transfer of the interest of the plaintiff pending 
suit. The transferee may, if he choo-es, obtain 
leave of the Court under O. 22, R. 10, C. P. Code, 
to continue the suit, but if he does not do so, the 
original plaintiff may continue the suit, and the 
transferee will be bound by the result of the liti¬ 
gation. ( Edgley , J.) Lilabati Dasi v. Ghitpur 

Golabari Co., Ltd. 179 I C. 587=11 R.C. 572= 
42 C.W.N. 6^7 =A.I.R. 1938 Cal, 481. 

—S. 106— Suit under — Parties—Transferee 
of interest of tenant who was made pro forma 
defendant, not made party — Suit, if maintainable. 

The fact that in a suit under S. 106 of the B. T. 
Act the transferee of the interest of a tenant who 
was impleaded as a pro forma defendant was not 
made a party, does not render the suit non-main- 
tainable on account of the defect of parties. 
{Edgley, J.) Lilabati Dasi v. Ghitpur Golabari 
Co.. Ltd 179 I.C. 587=11 R.C. 572=42 C W 
N. 637=A.I.R. 1938 Cal. 481. 


-S. 106— Suit under—Questions of title — 

Power of Court to consider. 

A suit for the determination of a bare question 
of title divorced from possession is not one which 
falls within the purview of S. 106 of the Bengal 
Tenancy Act. But this does not mean that the 
Court is not under any circumstances to consider 
questions involving the title of the rival parties. 
In order to determine the nature of the posses¬ 
sion of a party with respect to a particular piece 
of land, the Court can in a suit under that section 
enter incidentally into questions of title. (Sen, J.) 
Secretary of State v. District Board of Rang- 
pur. 185 I.C 454=12 R C. 373 = 70 C.L.J. 126 
=A.I.R. 1939 Cal. 758. 


--S. 106— Suit under—Transportation of co- 

sherer defendant as plaintiff after limitation —* 
Jurisdiction of Court—C. P. Code. O. 1, R. 10- 
Limitation Act, S. 22 (2). 

In a suit under 'S. 106 of the B. T. Act, a co- 
sharer pro forma defendant can be transferred to 
the category of the plaintiff, al'hough a period of 
four months has elapsed since the final publica¬ 
tion of the record of rights, and a decree can be 
passed in his favour. The Court clearly has 
jurisdiction to ordeT the transfer under O, 1, 

R. 10, C. P. Code, and having regard to the provi¬ 
sions of S. 22 (2) of the Limitation Act no ques¬ 
tion of limitation can arise ( Edgley, J,) Lila¬ 
bati Dasi v. Ghitpur Golabari Co., Ltd. 179 I. 
C. 587=11 R.C. 572=42 C.W.N. 637=A.I.R. 
1938 Cal. 481. 

——(as amended), S. 109 — Applicability — Suit 
instituted after amendment — Proceeding under 

S. 105 withdrawn prior to amendment. 

S. 109 of the B. T. Act, as amended in 1928, 
applies to all cases instituted after February, 
1929, even though the proceeding under S. 105 
was withdrawn prior to the amendment 61 C.L.J. 
127, Rel. on. (M. C. Ghose. J.) Uday Chandra 
Chakravarty v. Ambika .Chakravarty. 170 I. 
C. 259=10 R.C. 125=64 C.L.J. 547=A.I.R. 
1937 Cal. 455. . 
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_S. 109— Applicability— Suit under S. 106— 

Dismissal as barred by limitation Fresh by 
plaintiff more than 12 years later on the ground of 
title by adverse possession—If barred. 

Plaintiff’s father who had purchased the suit 
property in execution of a decree against the 
father of the defendants, brought a suit under 
S- 106 of the Bengal Tenancy Act to correct the 
entry in the Khatian where the defendants were 
recorded as being in possession: but if was dis- 
missed on the ground of limitation on 25-0-1911. 
In the next settlement in 1927, the defendants 
were again shown as being in possession, though 
the plaintiff’s father and afterwards plaintiff re¬ 
mained in possession of the property in spite of 
the dismissal of the suit under S. 106. Plaintiff s 
objection to the settlement under S. 116 of the 
Orissa Tenancy Act having been dismissed he 
brought a suit in 1928 for a declaration of his 
title and confirmation of possession, asserting I 
that by being in possession for more than twelve 
years previous to the suit, he had acquired a 
right to the disputed property by adverse posses¬ 
sion. 

Held, that S. 109 of the Bengal Tenancy Act 
did not bar the suit by reason of the earlier suit 
under S. 106, as the two suits were not in respect 
of the same matter, and that plaintiff was en 
titled to succeed in the suit on the ground of title 
by adverse possession acquired after the date of 
the previous decision. S. 109 of the Bengal Ten¬ 
ancy Act would bar only a suit based on the same 
subject-matter as the previous suit which might 
have been dismissed or withdrawn and would not 
bar a suit on a different cause of action. 

( Courtney-Terrel. C.J. and Dhavle,J.) Nimat- 
charan Das v. Surenpra Nath Gh">sh. 3 B R. 
91=1936 P.W.N. 583=165 I.C. 854=9 R.P. 225 
=17 Pat.L.T. 549=A.I.R. 1936 Pat. 606. 

--(as amended in 1929), S. 109, Proviso— 

Applicability—Proceedings on application under 
Ss. \Q5 ond 106 withdrawn before amendment — 
Suit instituted after amendment. 

The amendment is operative from the time 
when H comes { n t 0 f orcc> The amendment to 
09 of the Act came into force in February. 

1 1 ,^ Proceedings on application under Ss. 105 
and 106 of the Act were withdrawn before 
February, 1929, but the suit respecting the same 
matter was brought after February, 1929. 

Held, that the suit being instituted after the 
amendment came into force, it was maintainable, ■ 
no matter whether the proceedings on the appli¬ 
cation under Ss. 105 and 106 were withdrawn 
?t, e came into force. (M. C. Ghose and 
Mukherji, //.) Administrator-General, 
Bengal ^ Sachindra Kumar Roy. 171 I.C 
R - C 315=65 C.L.J. 90=A I.R. 1937 

l*al. Z37. 

“—-(as amended in 1928), S. 109, proviso— 
Applicability—Suit instituted after amendment 
came into force—Proceeding under S. 105 with¬ 
drawn before amendment—Suit in Civil Court— 

If maintainable. 

The proviso to S. 109 of the Bengal Tenancy 
Act introduced by the Amending Act of 1928 
applies to a suit for assessment of rent instituted 
after the amendment came into force in 1929. 
Such a suit is, therefore,* maintainable in a Civil 
* Court, in spite of withdrawal of an application 
under S. 105 made before the amendment came 
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into force. ( Guha and Bartley, JJ .) IIingal 
Kumari Dassi v. Satis Chandra Pal. 175 I.C. 
73=10 R.C. 745=41 C.W.N. 737=A.I R. 1937 
Cal 361. 

-S 109, Proviso— Proceeding under S. 105 

withdrawn before amendment—Suit instituted 
after amendment —// burred . 

S. 109 of the Bengal Tenancy Act as amended 
in 1928 does not bar a suit for the assessment of 
a fair and equitable rent instituted after the 
amendment, although the withdrawal of the pro¬ 
ceeding under S. 105 took place before the 
amendment. ( Patterson, J.) Kamf.shwar Singh 
v. Hridoy Natii Sahoo. 182 I C 413 = 12 R.C. 
62=67 C.L J 111 = A.I.R 1938 Cal 763. 

-(as amended in 1928), S. 109, Proviso— 

Scope — If retrospective—Application under .SM05 
made before Amendment but withdrawn after — 
Suit in Civil Court—If barred. 

S. 109, Bengal Tenancy Act. as it stood before 
the amendment in 1928, was doing injustice both 
to the landlords and the tenants, by depriving 
them of their right to have the question of rent 
settled by the Civil Court, once an application 
under S. 105 was made before the Revenue Court, 
even though the matter was not decided by the 
Revenue Court. The proviso to S. 109 was 
enacted by the Amending Act of 1928 to remedy 
this evil- The Court must therefore give the 
proviso the widest operation which its language 
will permit. Where therefore an application for 
enhancement of rent is made by the landlord 
under S. 105 before the amendment, and is with¬ 
drawn after the coming into force of the Amend¬ 
ing Act, and a suit for enhancement is subse¬ 
quently instituted in the Civil Court, the proviso 
applies to the cases and the suit is maintainable 
and not barred by S. 109. The proviso added in 
1928 merelv affects the procedure and does not 
alter the rights of the parties by destroying or 
creating a new right of action. ( Nasini AH and 
Edqley, J J .) Suprabhat Chandra v. Bhupati 
Bhi'San Mandal. 165 I.C. 294=9 R.C. 370 (2) 
=63 C.L.J. 585=40 C.W.N. 773=A.I.R. 1936 
Cal 307. 

-Ss. 109 and 105—Ex parte decision under 

S. 105— Subsequent suit by tenant for declaration 
of his niskar right—^Maintainability. 

An ex parte decision under S. 105 of the Bengal 
Tenancy Act does not operate as a bar under 
S. 109 of that Act to the institution of a suit by 
the tenant for a declaration of his niskar right in 
the land. But the tenant is not entitled to a de¬ 
claration that the order passed under S. 105 is not 
binding upon him, as that is a matter which was 
the subject of the application before the Revenue 
Officer. ( Roxburgh, J.) Mahomed Rahul Amin 
v. Dinandhu Barni. 188 I.C. 247=12 R.C. 663 
=71 C L.J. 104=A.I R 1940 Cal. 235. 

-S. Ill—Applicability—Application under 

S. 26-J for recovery of money incidentally in¬ 
volving question of title—Stay of—Power of 
Court. See Bengal Tenancy Act, Ss. 26-J and 
111. 63 C.L.J. 152=A.I R. 1936 Cal. 263. 

-S. 111-A—Applicability—Suit for declara¬ 
tion of extent or area and for declaring record- 
of-rights incorrect—Maintainability—Proper 
remedy. See Bengal Tenancy Act, S. 104-J. 
A.I.R. 1936 Cal. 300. 

——S. 111-A— Suit to declare title of plaintiff 
and to declare that entry in record is incorrect — 
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Limitation—Starting point — Cause of action —• 
Limitation Act, Art. 120. 

There are two courses open to person whose 
status and rights are entered wrongly in the 
record-of-rights. In the case of an entry adverse 
to the plaintiff, he is not bound to institute a suit 
for a declaration that the entry is wrong. He 
can wait, and when an invasion of his rights is 
made on the basis of the entry, he can come in 
and sue for a declaration of his title on the 
ground that the record is wrong; and the suit 
would be in time if brought within 6 years of the 
threatened invasion. He can also make the entry 
in the record-of-rights as the basis of his cause 
of action on the ground that the entry has cast a 
cloud upon his title; one of the purposes of the 
suit being the removal of the cloud. If he makes 
the said entry as his cause of action, he must 
institute the suit within 6 years from the date of 
the final publication of the record-of-rights, 
under Art. 120 of the Limitation Act. The very 
fact that the entry records the plaintiff as possess¬ 
ing rights lower than what he claims, gives him a 
cause of action for the suit. S. 111-A is no bar to 
such a suit fora declaration of the plaintiff's 
title, his claim being to a status higher than that 
recorded in the settlement record. ( R. C. Mitter 
J.) Kiran Chandra Roy Bahadur v. Tarak Nath 
Gangopadhyay. 166 I.C. 460=9 R.C. 528=40 
C.W.N. 566=A.I.R 1936 Cal. 456. 

— -S 111-A, Proviso— Suit by ijardar for de¬ 
claration of title — Sub-tenants, if necessary 
parties. 

An ijardar purchased occupancy holding. By 
operation of S. 22 the occupancy rights in those 
holdings ceased but these holdings were not re¬ 
corded even as non-occupancy holdings in the 
record-of-rights. The ijardar brought a suit 
for declaration that the record-cf-rights was 
incorrect and that he was entitled to possession 
of the holdings as non-occupancy holdings. The 
sub-tenants did not deny ijardar’s title. 

Held, that as the sub-tenants did not deny 
ijardar's title and as the suit was under Proviso 
to S. 111-A, the sub-tenants were not necessary 
parties to the declaratory suit brought by the 
ijardar. ( R . C. Mitter and Sen, JJ.) Midnapore 
Zamindary Co. v. Secretary of State. I.L.R. 
(1939) 1 Cal. 349=180 I C. 278=11 R C. 659= 
69 C.L.J. 51=43 C.W.N. 57=A.I R. 1938 Cal. 
804. 

—■—S. 111-B and Limitation Act, Art. 120— 
Suit for correction of record-of-rights — Limita¬ 
tion — Computation—Deduction of four months — 
If permissible. 

A suit for a declaration and correction of the 
record-of-rights falls under Art 120of the Limi¬ 
tation Act and in computing the period of limita¬ 
tion, the period of four months mentioned in 

S. 111-B (4) of the Bengal Tenancy Act, shall be 
excluded from the time allowed. ( M.C. Ghose, 
J.) Bhabadas Mukherjf.e v. Karpur Kamini 
Debi. 173 I.C 945=10 R.C. 602=42 C.W.N. 96 
=A.I.R. 1937 Cal. 745. 

■S. 112—Fair and equitable rent—Rates 
fixed at Permanent Settlement. See B. T. Act, 
Ss. 104, 104- J and 112. 17 Pat.L.T. 747. 

■S. 112—Scope and effect of—Assessment of 
rent—Fixed rate tenancy—Excess area—Principle 
of assessment—Increase in rate. See B. T, Act, 
Ss. 50 (1) and 52. 17 Pat.L.T. 747. 
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•S. IIZ—Tenure-holder—If entitled to re¬ 


duction of rent under S, 52 (I) ( b ). 

The meaning of the word “holding" in latter 
part of S. 113 of the B. T. Act is the same as in 
the beginning of the section and it cannot include 
a tenure. Accordingly the last part of S. 113 
deprives a tenure-holder of his right to get reduc- 
t'on of rent under S. 52 (1) ( b) of Act on account 
of deficiency in the area of his tenancy by dilu- 
vion. ( Nastm Ali and R.C. Mitter , JJ.) Pra- 
fulla Natha Tagore v. Syed Mahammad Mali- 
HA ; 1™ I.C. 910=10 R.C. 206=41 C.W.N. 637 
=A.I.R. 1937 Cal. 276. 

--S. 114— Zamindari estate sold under Bengal 

Land Revenue Sales Act—Purchaser annulling 
under-tenures Liability for unpaid balance of 
costs of preparation of record-of-rights. 

A purchaser of a zamindari estate sold under 
the provisions of the Bengal Land Revenue Sales 
Act for the recovery of arrears of land revenue, 
is not liable, after he has annulled, as he is entitled 
to do under S. 27 of that Act, the under-tenures, 
xor the unpaid balance of the costs of the prepara¬ 
tion of a record-of-rights of the estate, which has 
been duly apportioned on the patnidars of the 
estate prior to his purchase of the estate and the 
annulment of the under-tenures. When the pur¬ 
chaser, under S. 37, of the entire estate elects to 
avoid and annul under-tenures they cease to exist 
and when they have ceased to exist 
the charge imposed on them in respect 
of the costs also ceases to exist. And 
R. 414 of the Bengal Survey and Settlement 
Manual does not apply as it does not purport to 
deal with a case of the annulment of under¬ 
tenures but deals only with death, transferor 
abandonment. An abandonment cannot be con¬ 
strued as including an annulment. 64 C.L.J. 126 
=9 R C. 757=A.I.R. 1937 Cal. 94=167 I.C. 741, 
Reversed. ( Lord Wright .) Kamalaranjan Roy 
v. Secretary of State. 66 I.A. 1=11 R P.C. 
108=178 I C. 472=43 C.W N. 113=5 B.R. 165 
=1939 M.W.N. 148=1938 O.L.R. 505=1938 
P.W.N. 908=1938 A.L.R. 905=68 CL J 505 
=I.L.R. (1939) 1 Cal. 222=I.L R. (1939) Kar. 
1=19 PatL.T. 861=A.I.R. 1938 P.C. 281= 
(1939) 1 M.L.J. 1 (P.C.). 

-S. 115—Scope and effect of—Presumption 

under S. 50—If affected. See B. T. Act, Ss. 50 
and 115. 17 PatL.T. 747. 

-S. 115—*' Thereafter " meaning. 

Word "thereafter" in S. 115, clearly signifies 
“after the particulars have been finally recorded 
after recourse to all the provisions contained in 
Chap. 10 for the attainment of finality in this res¬ 
pect." ( Dhavle , J.) Kameshwar Singh Baha¬ 
dur v. Bacha Koiri. 164 I C. 98=9 R P 88= 
1936 P.W.N. 436=A.I R. 1936 Pat. 446. 

- S. 115-B— Correction of entries in record- 

of-rights—Power of Revenue Officer. 

Per Mukherjea, J. —S. 115-B of the B. T. Act 
authorises the correction of entries in a record- 
of-rights which has been made owing to a bona 
fide mistake. Bona fide mistake means a genuine 
mistake which is possible even after due care and 
caution. If the Settlement Officer, on a consi¬ 
deration of the evidence before him, deliberately 
comes to a particular conclusion regarding the 
rights of the parties and makes an entry to that 
effect in the records, however much his judgment 
might be wrong or the decision erroneous it can- 
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not be said that there was a bona , M« mistake X ^ 

vhiatingtherecords. ^tteottar hand,*^the , ^-^W. ^ ^ o /(W . 

lord's fee under S. 26-J—Jurisdiction of Court. 

The whole of S. 144 of the 13. T. Act seems to 
refer to the territorial jurisdiction of the ( ourt; 
as to the pecuniary j urisdiction of the Court, this 
section must be read together with the relevant 
sections of the Code of Civil Proce dure. Under 
that Code, a suit is to be instituted in the Court 
of the lowest grade competent to try it. Hence a 
Court having territorial jurisdiction under S 144 
of the B. T. Act. can try an application under 
S. 26-J of that Act to recover the balance of the 
landlord’s transferee if the sum claimed is within 
its pecuniary j urisdiction, although the market- 
value of the holding would take the case out of 
its jurisdiction. (MX'. Ghose , /.) Sunity_I_ala 
Das Gupta v. Prodyot Kumar Tagore. I.L.R. 
(1938) 2 Cal. 569 = 183 IC 239=12 R C. 151 = 
43 C.W.N 248=A I R. 1939 Cal. 305. 

-S. 144—Ex parte rent decree — Separate suit 


conclusion drawn by the Settlement Officer does 
not follow from his own premises, or one part of 
the record contradicts the other, there may be 
in such and similar cases bona fide mistakes and 
there may be scope for reconsideration of the 
matter on the merits. ( Nasim All and Mukherjea, 
JJ.) Ayeshakhanun v. Commissioners for the 
Port of Chittagong. I.L.R. (1938) 1 Cal. 413— 
174 I C. 113=10 R.C. 645=41 C.W.N. 1332= 

A.I.R. 1938 Cal. 31. „ _ „ 

_S. 115-C— Proceeding under S. 105— Second 

appeal. 

In a proceeding under S. 105 of the B. T. Act 
for settlement of fair and equitable rent of certain 
holding on the ground of rise in the price of 
staple food crops and of increase in area on the 
basis of certain stipulations in the lease by which 
the tenancy is created, a second appeal is not 
barred under S. 115-C of the B. T. Act. (Guha 
and Nazim Alt, JJ.) The Chandra Sekhar 
Zemindary Co. v. Radha Gobinda Koer. 67 C. 
L.J.2. 

- S. 115 (c) (3;— Special Judge — Appeal 

from order on application under S. 105— Non¬ 
payment of additional Court-fee — Rejection — 
Power of Special Judge—Appeal from order re¬ 
jecting—Competency — Decision on issues under 
S. 105 A—Appeal to High Court. 

A Special Judge to whom an appeal is preferred 
against decision of a Revenue Officer in proceed¬ 
ings under S. 105 of the Bengal Tenancy Act, has 
power to reject the memorandum of appeal for 
failure of the appellant to supply the requisite 
additional Court-fee which he demands. An 
order of the Special Judge so rejecting a memo¬ 
randum of appeal is not appealable to the High 
Court, though the High Court, can, in special cir¬ 
cumstances, treat the appeal as memorandum of 
revision under S. 115, C- P. Code. 1 ut an appeal 
arising out of a proceeding under S. 105 of the B. 


to set aside—If lies. . 

Where a rent suit is decided ex parte in the ab¬ 
sence of the defendant, a separate suit always lies 
to have such a decree set aside or declared a 
nullity on the ground that the Court passing the 
decree had no territorial jurisdiction as regards 
the subject-matter of the suit. ( Mukhcrjea, J.) 
Sarat Kumar v. Dharamdas. 42 C.W.N. 375= 
174 I.C. 522=10 R.C. 685=A.I R 1937 Cal. 
738. 

-S. 144 —One suit for rent in respect of tivo 

plots—One of them alone within jurisdiction of 
Court—Decree in respect of both plots — Validity. 

Where one suit for rent claiming nvo decrees 
in respect of two plots is instituted as contem¬ 
plated by S. 144 of the B. T. Act and one of the 
plots alone is within the jurisdiction of the Court 

respect of both the 


but a decree is passed in 

plots, the decree in so far as it relates to the plot 

^_ within the jurisdiction of the Court is valid but 

T. Act lies to the High Court against the decision the decree relating to the other plots is liable to 
of the Special Judge when there has been an in- be set aside. ( Mukerjea , J ) Kumar Sarat 


vestigationand determination by him of any of 
the questi ns under S. 105-A of the B. T. Act. 
(Nasim Ali and Henderson, JJ.) Charusila 
Dasi v. Abhilas Bauri. I.L.R. (1937) 1 Cal. 103 
=168 I C. 203=9 R.C. 770=40 C.W.N. 1149= 
A.I.R. 1936 Cal 804. 

-S. 116—Applicability—“Term of years”— 

Verbal lease for one year. See B. T. Act, Ss. 44 
(c) and 116. A.I R. 1938 Pat. 38. 

-S. 120— Claim to lands by proprietor as 

khamar lands — Proof—Standard of — Nature of 
evidence requisite. 

Under S. 120 of the B. T. Act, which lays down 
the standard of proof necessary when a proprie¬ 
tor claims certain lands as his khamar lands, if 
kilos. cultivation by the proprietor for twelve 
continuous years before the passing of the Act is 
proved, that is sufficient. If village usage recog¬ 
nises a'parcel of land to the malik’s kamar, that too 
would be enough. If it has been let out as khamar 
before 2nd March, 1883, that would be enough. 
Even admissions and assertions made after 2nd 

or after the passing of the Act and 
m fact any piece of evidence relevant under the 
Evidence Act would be admissible to prove that 
*t is khamar, and will have to be weighed by the 

Court. ( R.C.Mitter, J.) Uma Charan Biswas 

Q.. D.—3© 


Kumar Roy v. Dharmadas Bhattacharjef.. 174 
I.C. 522=10 R.C. 685=42 C.W.N. 375=A.I.R. 
1937 Cal. 738. 

-Ss. 145 and 187— Recognised agent of 

landlord—Right to conduct and plead in rent 
suits. 

There is nothing in the Bengal Tenancy Act 
empowering a recognised agent of a landlord to 
conduct and plead in rent j>uils filed by the land¬ 
lord. (Henderson, J.) Sarat Chandra t/ Arjun 
Mondal. 185 I.C. 416=12 R.C. 360=43 C.W.N. 
1191=A.I.R. 1939 Cal. 742. 

-S. 146-A— Applicability—Certificate sales— 

Bengal Public Demands Recovery Act, S. 20. 

S. 146-A of the Bengal Tenancy Act does not 
apply in terms to certificate sales. But apart 
from that section, if a co-sharer tenant who is 
not a party to the proceedings is represented 
therein by others, his interest is bound by the 
sale. (Mukherjea and Roxburgh, JJ.) Bajroga 
Khatun v. Province of Bengal. I L.R. (1939) 
2 Cal. 358=187 I.C. 301=12 R C. 564=43 C.W. 
N. 1096=A.I.R. 1940 Cal. 113. . 

-S. 146-A— Decree for rent obtained against 

tenants—Landlord omitting to implead purchasers 
of portion of holding, being unaware of the pur¬ 
chase — Decree, if ceases to be rent decree. 



4 6 7 


QUINQUENNIAL DIGEST, 1936—1 940 



BENGAL TENANCY ACT (1885), S. 146-A. 

After the enactment of S. 146-A of the B. T, 
Act, a decree for arrears of rent obtained against 
the tenants does not cease to be a rent decree 
merely by reason of the landlord decree-holder 
omitting to implead in the suit certain persons 
who had purchased an interest in the holding, 
when he was not aware of the purchase at 1 the 
time of the suit or of the decree and when there 
was rv> notice of the purchase served on him till 
after the decree was passed. (A/. C. Gltose, J ) 
Nagendra Nath Sinha v. Niranjan Patsa. 
ILR. (1938) 1 Cal 164=176 I C. 183 = 11 R C. 
46=41 C.W N. 1173=A I.R. 1937 Cal. 665. 
-(as amended in 1929), S. 146-A (3 ) -Con¬ 
struction—Rent suit—Representative character of 
defendants—Ail conditions laid down by Cls.(l) to 
(4) —If must co-exist. 

In order to give the defendants in a rent suit a 
representative character, all the four conditions 
mentioned in Cls. (1) to (4) of sub-S. (3) of 
S. 146-A, B.T, Act, need not concur. The word 
“and’’ occurring in between Cls. (3) and (4) of 
S 146-A (3) must be read in a disjunctive way; 
if the defendants fulfil any of the conditions 
enumerated in Cls. (1), (2), (3) and (4) of sub- 
S. (3), they need not fulfill all the conditions and 
they would be deemed to represent the entire 
tenure. ( R.C. Mitter, J .) Ayesha Khatun v. 
Mahomed Nossain Molla. 41 C.W.N. 85. 

-S. 146-A (.3)— Interpretation. 

The four sub-clauses of S. 146-A of the B. T. 
Act cannot be read disjunctively. (Jack, J.) 
Chandrakanta Bal Munshi v. Saharali 
Sheikh. 178 I.C 923=11 R.C. 438=67 C.L.J. 
467=A I.R. 1938 Cal. 758. 

-S. 146-A (3)—“ Homestead '*— Meaning of 

—Bare piece of lands used as divelling place long 
ago—If “homestead ” 

The word ‘ homestead" in S. 146-A (3) means 
the actual habitation of the tenure-holders. It 
does not mean or include a bare piece of land 
with no structures thereon which had been used 
as a dwelling-house years before by the tenure- 
holder or some of the tenure-holders. (R. C. 
Mitter, J.) Ayesha Khatun v. Mahomed Iios- 
sain Molla. 41 C.W.N. 85. 

-(as amended in 1929), S. 146-A (3)— 

Scope—If exhaustive--Co-sharer tenants — Agree¬ 
ment that some of them should represent all in 
dealings with landlord—Latter made aware of 
agreement—Suit by landlord for rent against 
some only — Decree—Sale in execution—Whole 
tenure—If passes. 

The conditions enumerated in sub-S. (3) of 
S. 146-A of the B.T. Act are not exhaustive, and 
those conditions are not the only conditions 
which would give to the defendants in a rent suit 
a representative character. There may be other 
circumstances from which a Court would be 
entitled to come to decide as a question of fact 
that the defendants in a rent suit did in fact 
represent their co-sharers not made parties to 
such rent suit. If all the co-sharer tenure-holders 
agree that ^ome of them should be their represen¬ 
tatives in their dealings with their landlord and 
if that fact is communicated to the landlord, the 
latter would be entitled to institute a suit against 
those persons who have been held out to him as 
representing the tenure, and if he gets a decree in 
a rent suit against such persons, the consequences 
mentioned in sub-S. (2) of S. 146-A would attach 
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to that decree; and a sale of the defaulting 
tenure in execution of that decree would pass 
not only the right, title and interest of the per¬ 
sons actually sued by him in the tenure, but the 
entire tenure. (R. C. Mitter, J.) Ayesha 
Khatun v. Mahomed Hossain Molla. 41 C.W. 

W. 85. 

—S. 146-A (3 )—Rent suit — Co-sharer tenant 
coming under any of four classes—If should be 
impleaded. 

Under S. 146-A (3), B. T. Act, the entire body 
oi co-sharer tenants is to include the names of 
every one of the four classes enumerated therein 
and the landlord in order to get a proper rent 
decree must implead as defendants every co- 
snarer tenant who comes under the description 
of any of the four classes. In other words, if 
any co-sharer tenant comes under any of the 
four classes and he is not sued in the rent suit 
decree will not be a proper rent decree. 
(M. C. Gliote and Bartley, //.) Amulya Charan 
Misra v. Pran Krishna Adhikary. 179 I.C. 334 

=11 R.C. 532=42 C.W.N. 755=A.I.R. 1938 
Cal. 531. 

'S. 146-A (3 )—Representation of co-sharer 
tenants. 


Under S. 146-A of the Bengal Tenancy Act, in 
order that the whole body of tenants may be 
deemed to be represented by the defendants, such 
defendants must include all the four classes 
therein set out. Otherwise the decree passed in 
the suit will be a mere money decree. (Hender¬ 
son, J .) Bharani Kanta Ray v. Rajagopal 
Lal. 70 C.L.J. 199. 

——S. 146-A (3),.Cls. (iii) and (iv)— Portion 
of holding purchased by plaintiff -Recognition of 
purchase by all co-sharer landlords except one — 
Rent suit by latter against original tenants with¬ 
out impleading plaintiff—Decree and sale—What 
passes — Plaintiff's right to declaration that sale 
not binding on him. 

The plaintiff acquired the greater portion of an 
occupancy holding partly by private purchase 
before the amendment of the B. T. Act, and 
partly by auction-purchase after the amendment. 
All the co-sharer landlords except defendant 
No. 1 recognised the plaintiff, and defendant No. 
2, one of the co-sharer landlords even accepted 
the transfer fees paid in respect of the auction- 
purchase. Defendant No. 1 brought a suit for 
rent against all the original tenants, impleading 
his co-sharer landlords as defendants. The 
plaintiff was not made a party to this suit. 
Defendant No. 2, however, subsequently joined 
as co-plaintiff. The rent suit was decreed and 
defendants Nos. 1 and 2 purchased the holding 
in execution. The plaintiff sued for a declara¬ 
tion that the decree in the rent suit and the 
resultant sale of the holding in execution were 
not binding upon him. 

Held, (i) that the plaintiff was entitled to come 
in under Cls. (iii) and (iv) of sub-S. (3) of 
S. 146-A of the B.T. Act, that being so, the omis¬ 
sion to implead him in the rent suit must operate 
against the landlords, and it must be held that 
the defendants in that suit did not represent the 
entire body of tenants and that, therefore, the 
decree obtained in the course of the rent suit 
must be held to be a money decree and the 
auction-sale in execution thereof only passed the 
right, title and interest of the original tenants; 
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(*») that the plaintiff was entitled to the declara¬ 
tion prayed for, although he did not take the 
other course of getting the auction sale set aside 
by making the deposit. (S'. K. Ghose and Patter¬ 
son. JJ.) Tayaja Molla v. Birendra Nath. 43 
C.W.N. 80. 

--S. 148— Decree for rent obtained against 

widow after adoption—Effect of—Right acquired 
by purchaser in execution. 

If a widow of a deceased tenant makes an 
adoption, the landlord is bound to recognise the 
adopted son, who becomes the heir of the deceas¬ 
ed tenant, as the tenant in respect of the holding. I 
If he institutes a suit for rent against the widow 
without impleading the adopted son as a party 
and obtains a decree, the decree will not have the 
effect of a rent decree. The purchaser at a sale 
in execution of that decree cannot, therefore, i 
acquire any interest in the holding. (( Muklierjca , 
/.) Hamed Gazi v. Sadat Ali Sikdar. 188 I C. 
479=44 C.W.N. 443=71 C.L J. 243=A.I.R. 
1940 Cal. 241. 

-S. 148— Succession to tenancy not notified 

*—Landlord getting credible information as to 
who are all heirs—Decree for rent obtained 
against other persons—If rent decree. i 

It is, no doubt, the duty of the persons succeed¬ 
ing by inheritance to a permanent tenure to 
notify the succession and it is not the duty of the 
superior landlord to find out who all the heirs of 
a deceased tenure-holder are. But where the 
landlord prior to the institution of the suit for 
rent or during its pendency gets credible in¬ 
formation with regard to succession, it is not ! 
open to him to ignore that information and pro¬ 
ceed with the suit for rent as against some other 
person and thereafter to say that the decree 
which he has obtained as against that person is a 
decree which should be treated as a decree for 
rent. ( Mukherji , J.) Ali Baksha Bepari v. 
Chitta Ranjan Guha. 42 C.W.N. 334. 

——- S 148-A— Rent suit — Co-sharer originally 
defendant made co-plaintiff on his application — 
Bar of limitation. 

Where, in a rent suit, a co-sharer landlord is 
originally made a defendant, but later on he is 
joined as a co-plaintiff on his application under 
S. 148-A, Bengal Tenancy Act, there could be no 
* 5ar °f lirHitation operating against the party so 
made a co-plaintiff. It is not necessary for him 
to call into his aid the provisions of S. 22 of the 
Limitation Act, and the special limitation for a 
suit for rent as provided by the B. T. Act cannot 
have also any application to the case. ( Guha and 
Bartley, JJ) Bhujanga Bhusan Mukherjee v. 
Kalidas Das. 173 I.C. 896=10 R.C. 593=A.I. 
R. 1937 Cal 333. 

7“?' 148-A —Rent suit—Sole landlord’s right 
to institute—Arrears of rent due to former co¬ 
sharers. 

If there is only one landlord of the holding at 
the date of the institution of the suit there is 
nothing in the provisions of the Bengal Tenancy 
Act to prevent such landlord from instituting a 
rent suit the decree of which will be executable 
against the holding, provided he sues for the 
entire amount of rent actually due to him, even 
although certain former co-sharers may ’have 
arrears of rent due to them in respect of some of 
V\ e years for which the suit is brought. (Edgley, 
/.) Narendra Nath v. Alanga Sundari. I.L. 
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R (1939) 2 Cal. 497=188 I.C. 196=12 R C 659 
=A.I.R. 1939 Cal. 754. 

-S. 148-A— Scope — Non-compliance with— 

Objection based on —IVhen to be raised -Main¬ 
tainability in proceedings for setting aside sale 
in execution of decree — Decree in contravention 
of S. 148-A (9)— Suit to declare nullity— Main¬ 
tainability 

Once a decree for rent under S. 148-A (1) of 
the Bengal Tenancy Act is passed and executed 
by sale of the tenancy, the tenant cannot, in pro¬ 
ceedings on an application to set asale the sale, 
challenge the decree or sale in execution on the 
ground that the provisions of S. 148-A (9) have 
not been complied with. The question of com¬ 
pliance or non-compliance with S. 148-A (9) can¬ 
not be raised at that stage. 

Obiter. —Even a suit to have the decree declared 
a nullity would not lie. (R. C. Mitter, J.) Kali 
Pada Bhaneari v. Panch Kaui Manual. 162 
I.C. 623=8 R.C. 621=40 C.W.N. 531=A.I.R. 
1936 Cal. 197. 

--S. 148 A— Scope—Suit for rent—Tenant 

admitting liability for rent as to rate claimed but 
pleading that holding was larger in extent than 
alleged in plaint—Finding that rent sued for was 
of part of holding—Proper decree. 

In a suit under S. 148-A of the B. T. Act, the 
tenants defendants admitted that rent was due at 
the rate claimed, but pleaded that the holding 
included a further area than that comprised in 
the plaint. The Court found the contention of 
the tenants as regards the extent of the holding 
was true and found that the suit was for rent of 
a portion of a holding. 

Held, that the suit should not be dismissed 
altogether but that the landlord should be given a 
l money-decree and not a rent-decree, there being 
an obligation to pay rent apart from the Tenancy 
Act. ( Madan, J .) Tanki Singh v. Jf.vanandan 
Singh. 171 I.C. 689=10 R.P. 235=1938 P.W. 
N. 47=4 B.R. 64=18 Pat.L.T. 715=A.I.R. 1937 
Pat. 558. 

-S. 148-A —Suit by co-sharer landlord for 

portion of rent due to him—Decree passed in such 
suit—If a rent decree. 

A decree passed in a suit by a co-share r land¬ 
lord framed in the manner contemplated by 
S. 148-A, Cl. (1) of the B. T. Act, is a rent decree 
and could be executed as such, even though the 
suit is only to recover not the entire rent due to 
the landlord but a portion of the rent due to him 
in respect of his share. (D. N. Mitter and S. K. 
Ghose, JJ.) Biraj Krishna Mukherjee v. Purna 
Chandra Trivedy. 41 C.W.N. 361. 

---S. 148-A (1) —Object of — Co-sharer land¬ 
lord who has parted with his interest—If entitl¬ 
ed to be joined as party. 

The object of S. 148-A (1) is apparently (1) to 
ensure that a suitable opportunity isafforded to 
all co-sharer landlords to recover against the 
holding any arrears of rent which may be due to 
them in respect of their shares and (2) to secure 
the tenant against multiplicity of rent suits by his 
landlords in respect of the same period. This 
section can have no application in the case of a 
former co-sharer of the landlord who institutes 
a rent suit and such a person has no right to be 
joined as a party to the suit if he has parted with 
his interest at the time when the suit is brought. 
If arrears of rent are due to him from the tenant 
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his only remedy would be to recover the same by 
instituting an ordinary money suit but he has no 
remedy aga.nst the holding. ( Edgley, J .) Naren- 
dra Nath v. Alanga Sundari. I.L.R. (1939) 2 
Cal. 497=188 I.C. 196 = 12 R.C. 659=A.I.R. 
1939 Cal. 754. 

-S. 148-A (1 )—Rent suit by some of the 

usufructuary mortgagees—Others disclaiming in¬ 
terest in mortgage and stating that they are bena- 
midars of plaintiffs — -Suit, if bad for defect of 
parties. 

If in a suit for rent by some of the usufruc¬ 
tuary mortgagees the plaintiffs state that they 
alone are the mortgagees and the other usufruc 
tuary mortgagees appear as witnesses and dis¬ 
claim all interest in the mortgage and state that 
they are benamidars of the plaintiffs, the provi¬ 
sions of S. 148-A (1) of the B. T. Act are not 
violated and the suit is not bad for defect of 
parties. ( Sen, J .) Kirtibash Modak v. Kakhal 
Majhi. 182 I.C. 567 = 12 R.C. 86 (1)=69 C.L. 
J. 95=A.I R 1939 Cal. 368. 

-S. 148-A (8)— Rent suit decreed in favour 

of two co sharer landlords—Sale of holding at 
instance of one of them—Sale proceeds allowed 
to be withdrawn by him—Application by the other 
for rateable distribution — Limitation. 

A rent suit was decreed in favour of two co- 
sharer-landlords specifying separately the amount 
payable to each. Thereat ter, one of them appli¬ 
ed for execution of his share of the decree by 
sale of the holding, and notice of this application 
was served upon the other in accordance with 

S. 148-A (7) of the B. T. Act, but he did not 

appear. The sale was held and the applicant 
decree-holder was permitted to withdraw the 
sale proceeds* A year and a half after the sale, 
the other decree-holder made an application 
demanding that the applicant decree-holder 
should bring into Court the amount which he had i 
withdrawn for rateable distribution between I 
them. * 

Held, that though Cl. (8) of S. 148-A of the B. I 

T. Act does not lay down a period of limitation, 
it is the duty of the < ourt to impose a reasona¬ 
ble period for the remedy sought, and that the 
application must be rejected having been made 
beyond a reasonable time. (M. C. Ghose, J.) 
Jagadamba Loan Co., Ltd. v. Satyendra Chan¬ 
dra Ghosf.. I.L.R (1938) 1 Cal. 175=173 I C. 
516=10 R C. 532=41 C.W.N. 1248=A.I.R. 
1937 Cal. 730. 

-S. 148-A (9)— Scope — Suit for rent by co¬ 
sharer landlord impleading others as defendants 
—If prevents latter from further prosecuting 
certificate proceedings previously started—Latter 
withdrawing from certificate proceedings and 
joining as co-plaintiffs in suit—Right to exclude 
time taken by such proceedings—Limitation Act, 
S. 14. 

Sub-S. (9) of S. 148-A of the Bengal Tenancy 
Act bars the recovery by suit only of the co- 
sharer landlord's dues, when he had not joined as 
co-plaintiff in his co-sharer’s suit for rent. It 
does not bar recovery of such dues by certificate 
proceedings. A suit by a co-sharer landlord 
under S. 148-A of the Act for recovery of rent 
due to his share impleading the other co-sharer 
landlords as defendants does not prevent the 
latter from proceeding further with the certificate 
proceedings previously started by them for re- 
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covery of their share of rent for the same period. 
If, therefore, the latter withdraw from the cer¬ 
tificate proceedings and join as co-plaintiffs in the 
suit, they cannot invoke S. 14 of the Limitation 
Act to extend the period of limitation for their 
claim by excluding the period during which they 
prosecuted those proceedings. ( M. C. Ghose and 
R.C. Mitter, JJ.) Hrishi Kesh Mitra v. Barada 
Prasad Kay Chaudhuri. I.L.R. (1938) 1 Cal. 
262=177 I.C. 948=11 R.C. 303=A.I.R. 1938 
Cal. 517. 

-S. 148-B— Suit for rent—Identity of land 

—Need for proof. 

It is not sufficient for a plaintiff to establish 
merely that the defendant is liable to pay a 
certain amount of rent. He must establish also 
the identity of the lands of the tenancy. No 
decree for rent should be passed until the Court 
is satisfied regarding the identity of the land with 
respect to which the rent is payable. The Court 
cannot leave the question of identity open 
because there can be no tenancy except with 
reference to a definite piece of land. (Sen, J.) 
Radhashyam v. Gourinath. 187 I.C. 154=12 R. 
C. 547=A.I.R. 1940 Cal. 9. 

-S. 148 (g )—Separate suit to set aside rent- 

decree—When lies. 

Where there were defects in service required 
by S . 148 (< 7 ), B. T. Act, they may be grounds 
for setting aside the ex parte decree under O. 9, 
R. 13, C. P. Code; but unless there was fraud 
with regard to service which kept the defendant 
in ignorance of the suit or unless by putting in a 
false return the plaintiff kept the Court in ignor¬ 
ance of the real state of affairs and thus enabled 
it to pass a decree which otherwise it could not 
have passed, no suit for setting aside the decree 
would lie. ( Makerjea , J.) Sarat Kumar v. 
Dharamdas. 174 I.C. 522=10 R.C. 685=42 C. 
W.N. 375=A.I.R. 1937 Cal. 738. 

-S. 148 (h)— Natural guardian — Who is. 

The mere fact that an infant is in the care of a 
person does not make that person the natural 
guardian of the person of the infant. S. 148 (/») 
contemplates guardians who are entitled to the 
custody of the infant under the personal law by 
which the infant is governed, in the absence of a 
testamentary guardian or a guardian appointed. 
An elder brother was entitled to the custody of 
the minor under the Muslim law. He did not 
appear and object to be appointed guardian of the 
minor when served with a notice under S. 148 (/»). 

Held, that he must be deemed to be duly 
appointed guardian of the minor for the suit. 

(Nasim Ali, J.) Jagat Keshore Acharya v. 
Badan Mandal. 166 I.C. 82=9 R.C. 470=41 
C.W.N. 895=A.I.R. 1936 Cal 702. 

-S. 148 (h )—Person other than natural 

guardian appointed as guardian of minor without 
his consent —Decree, if binds minor — C. P . Code, 
0.2,2, R. 4(3). 

Under S 148 (/») of the B. T. Act, only a 
natural guardian may be appointed without his 
consent to act as a guardian of a minor. If a 
person who is not the natural guardian is so 
appointed without his consent being taken, the 
minor concerned cannot be regarded as being 
properly represented in that suit. A decree passed 
in that suit is, therefore, not binding upon the 
minor. ( Edgley, J.) Raghunath Baral v. 
Bhola Nath Roy. 44 C.W.N. 391. 
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—- S. 148 (o) — Applicability — Assignee—If 

includes assignee by operation of law —Patni lease 
by life-estate holder—Decree obtained by for 
arrears of rent—Execution by legatee-executors 
—If barred. 

S. 148 (o) is a complete bir to an application 
for execution of a decree for rent by an assignee 
in whom the interest of the landlord has not 
vested. An assignee includes not only an assig¬ 
nee by deed but also an assignee by operation of 
law. Consequently, the executors to the estate 
of a female life-estate holder, who are also her 
legatees under the will executed by her appoint¬ 
ing them executors, and bequeathing to them the 
outstanding profits of her properties and the 
amount of a decree for arrears of rent obtained 
by her in respect of a patni lease granted by her, 
are not competent to execute the decree for 
arrears of the putni rent. S. 148 (o) operates as 
a bar to such an application for execution. Nor 
is the bar removed by reason of the fact that the 
patni lease has altogether ceased to exist with the 
demise of the testator life-estate holder who 
granted the patni tenure. (Guha and Bartley, 
JJ.) Akhil Kanta Lahiri v. Aswini Kanta 
Bhattacharji. 165 I.C. 631=9 R.C. 435=40 
C.W.N. 589=A I.R. 1936 Cal 464. 

-—S. 148 (o) —Usufructuary mortgagee get¬ 
ting assignment of rent decrees obtained by land¬ 
lord—Right to execute the decrees. 

A usufructuary mortgagee who has under the 
mortgage deed got from the landlord an assign¬ 
ment of certain rent decrees obtained by him, 
is entitled to execute those decrees. S. 148 (o) of 
the B. T. Act is no bar to their execution. (S. 
K. Chose , /.) Radharani Basu v. Dwarkanath 
Mandal. 41 C.W.N 608. 

S. 153 — Appeal—Rent suit—Claim for less 


than Rs. 50— Lower Court deciding question of 
title or interest in land. 

Although the claim in a rent suit is less than 
Rs. 50 yet the decree of the lower Court (which 
has decided a question relating to title of the 
land or to some interest in the land as between 
parties having conflicting claims thereto, the 
question being with regard to the liability to pay 
rent between other co-sharer landlords and the 
principal tenants) is appealable notwithstanding 
the fact that the tenants have not appeared in the 
suit. (.S*. K. Ghose and Patterson, JJ.) Atul 
Chandra v. Mohini Mohan. 182 I.C. 751=12 
R.C. 102=A.I.R. 1939 Cal. 28. 

—-—S. 153 — Appeal not competent under—No 
objection taken by respondent—Jurisdiction of 
appellate Court. 

When no appeal lies under S. 153 of the Bengal 
Tenancy Act and there is no decision by the 
appellate Court on the question o f the competency 
of the appeal, mere inaction or want of objection 
on the part of the respondent cannot invest the 
appellate Court with the jurisdiction it does not 
possess. ( Mukherjea , /.) Piru Pramanik v. 
Pabna Dhanabhandar Co., Ltd. 172 I C 663= 
10 R.C. 404=41 C.W.N. 958=A.I.R. 1937 Cal 
427. 

-S. 153 — Decree in rent suit—Defence that 

all persons entitled to receive rent not brought on 
record overruled — Appeal, if competent. 

If in a rent suit the trial Court passes a decree 
overruling the defence that all the persons who 
are entitled to receive rent have not been brought 
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on record, and holding that the plaintiffs alone 
are entitled to the 16 annas of the rent, S. 153 of 
the Bengal Tenancy Act applies and an appeal is 
incompetent. There is no decision in the suit as 
to the amount of rent annually payable. ( S'. K. 
Ghose and B. K Mukherjea, JJ.) Rasipunnessa 
Khatun v. Nabin Chandra Nat h. 69 C.L.J. 
383. 

-—S. 153— District Judge deciding appeal 

when no appeal lies — Non-appealability — Revision. 

Where the trial Court had to consider and 
decide a question relating to the title to the land 
in stnt, but that question did not fall for decision 
between parties having conflicting claims to the 
land in suit, no appeal lies to the District fudge 
from the decision of the trial Court. But if the 
District Judge decides an appeal, his decree will 
be without jurisdiction and yet under S 153 no 
appeal will lie against such decree. But the Court 
can under such circumstances vary the decree in 
revision. ( Patterson, J.) Hrishikesh Chakra- 
varty v. Nilmadhad Ch attopadh y a . 177 I.C. 

833=11 R.C 279=67 C.L.J 484=A.I.R. 1938 
Cal. 543. 

-S. 153 —Order under S. 174 setting aside 

sale on application by private purchaser from 
tenant—Appeal by auction purchaser — Maintain¬ 
ability. 

After an auction sale of the tenant’s lands in 
execution of a rent decree, a private purchaser 
from the tenant applied under S- 174, B. T. Act, 
to have the sale set aside on the ground of his 
purchase. The Court allowed the application, 
disallowing the objection raised by the auction- 
purchaser. The auction-purchaser preferred an 
appeal. 

Held that, that as there was a conflict of title 
between the private purchaser and the auction- 
purchaser, an appeal lay. ( M. C. Ghose, J.) 
Biswambar Nama v. Abdul Majid Mea. 164 I.C. 
785 (1)=9 R.C. 278=40 C.W.N 95. 

■S. 153— Rent suit —Muafi claimed by tenant 


—Court, if can pass decree after deducting muafi. 

If muafi is claimed as an incident of the tenancy 
the decision which arises with regard to it in a 
rent suit is a matter which affects the amount of 
rent within the meaning of S. 153 of the Bengal 
Tenancy Act. The Court can, therefore, pass a 
decree for rent after deducting the muafi to 
which the tenant is found entitled. ( Agarwala , 
J.) Diwakarnath Pandey v. amla Prasad 
Sing. 165 I.C 962=9 R.P. 242=1937 P W.N. 
375=3 B.R. 119=A.I R. 1937 Pat. 199. 

--S. 153— Scope—Composite suit—Claim for 

rent and alternatively for money—Second appeal 
barred if claims considered separately—Bar if 
can be avoided by joinder of both claims— C. P. 
Code, S. 102. 

Where in a suit for arrears of rent with an 
alternative prayer for decree for money, a second 
appeal would be barred under S. 153 of the Bengal 
Tenancy Act so far as the claim for rent is con¬ 
cerned, and the claim for money would be cogniz¬ 
able by a Court of Small Causes and the amount 
claimed is below Rs. 500, not allowing of a second 
appeal by reason of S. 102, C. P ( ode, the bar of 
second appeal cannot be evaded by the joinder of 
the two claims, and amalgamating the two claims 
in one suit. (R. C. Mitter,J.) Bankim Chandra 
Deb Sarkar v. Madan Mohan Deb. 40 C.W.N. 
698. 



475 


QUINQUENNIAL 


BENGAL TENANCY ACT (1885), S. 153. 

S. 153 Scope—Rent suit valued below 
Rs. 50— Ex parte decree—Order refusing to set 
aside—Ap,eal. See C P. Code, 0.43, R. 1 ( d ). 
63C.L.J 277=40 C.W.N. 992. 

--S. 153— Scope—Question whether certain 

rent is payable or nothing at all—Second appeal. 

It is difficult to distinguish on principle a case , 
of total suspension of the rent from a case of 
abatement of rent or a decree for rent at a rate 
lower than that claimed by the plaintiff. Where 
the Court will have to decide wheiher rent paya¬ 
ble is a certain amount, or in the alternative j 
nothing at all, the question is of the amount of 
rent payable annually by the tenant, and as such j 
a second appeal is competent. 34 I.C. 851. Pel. 
on;S. A. No. 1520 of 1924, not foil. (Nasim 1 
AH and Henderson, JJ.) Sabaratulla Sheikh 
v. Manikjan Bibi. 166 I.C. 750 (2)=9 R.C. 580 | 
=A.I.R. 1936 Cal. 323. 

--S. 153 —Second appeal—Rent suit—Claim 

to particular amount of rent—Denial by defen - . 
dant of claim on ground of rent-free tenancy. 

Where in a suit for bhaoli rent the plaintiff 
asserts that a certain amount of rent is due, and 
the defendant pleads that no rent is due because 
the holding is rent free, the question between the i 
parties is as to the amount of rent annually paya- ' 
ble for the holding, and the case falls under - 
S. 153, B. T. Act; a second appeal is not barred in 
such a case, though the amount falls below Rs. 
100. Even if the question be regarded as one as 
to liability to pay rent, it makes no difference, , 
because in such a case the question would be 
about title to hold the land free from liability to 
pay rent. (Manohar Lall, J.) Rup Narain 
Mandey v. Shf.o Sacar Tewari. 180 I.C. 105= 
11 R.P. 454=5 B.R. 342=A.I.R. 1939 Pat. 258. 

—-S. 153 (b)— Applicability — Rent suit below ' 

Rs. 50 in value—Ex. parte decree by Munsif j 
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raised and decided do not come within the proviso 
to S. 153 of the B. T. Act, because there is no 
question relating to title to land or to some 
interest in land as between parties having con¬ 
flicting claims thereto. Where in such a case a 
Munsif having final powers under the section 
passes a decree for arrears of rent for a sum 
below Rs. 50, no appeal or second appeal lies. 
But where an appeal is preferred and decided by 
the lower appellate Court without deciding any 
question falling under S. 153, proviso, a second 
appeal to the High Court is competent. (R. C. 
M it ter, J.) Amirul Islam v. Sarada Kumar 
Sen. 165 I.C. 249=9 R.C. 366=40 C.W.N. 149. 

S. 155— Applicability—Lessee bound by 
covenant not to alienate—Transferee of—Right to 
benefit of section. 

A transferee from a lessee, who is bound by a 
covenant in the lease not to alienate, is not a• 
tenant, and is not therefore entitled to the benefit 
of S. 155, B. T. Act. S. 155 does not apply so as 
to enable the Court to relieve him against for¬ 
feiture. (Dhavle and Agarwala , JJ.) Thakur 
Dayal Singh v. Promftha Nath Mitra 15 
Pat. 673=9 R.P. 136=164 I.C. 811 (2) = 17Pat. 
L.T. 502=1936 P.W.N. 534=A I.R. 1936 Pat 
493. 


having final jurisdiction—Application to set aside 
—Order rejecting by Munsif without final juris¬ 
diction — Appealability. 

In a rent suit in respect of an agricultural 
holding valued at less than Rs. 50 an ex parte 
decree was passed as none of the defendants 
appeared. The Munsif who passed the decree 
was vested with final jurisdiction under S. 151(6) 
of the Bengal Tenancy Act. No question was 
decided which would come under the proviso to 
that section. Subsequently some of the defen¬ 
dants applied to have the ex parte decree set 
aside, and the application was heard by another 
Mumif who had no final jurisdiction under 
S. 153 (b) and was dismissed by him. An appeal 
was preferred from the order of dismissal and 
was allowed. 

Held, in revision from the appellate order, 
that the appeal to the lower appellate Court was 
competent and was not barred by S. 153. (R. C. 

Mitter.J.) Mahf.npra Chandra Dutta Roy v. 
Basiruppin. I L.R. (1937) 1 Cal. 135=166 I C 
103=9 R.C. 471=63 C.L.J. 277=40 C.W.N. 992 
=A.I.R. 1936 Cal. 485. 

-— 77 S. 153, Proviso— Scope—Question as to 
liability for arrears of rent as between transferor 
and transferee—Decision on—Appeal and second I 
appeal. ' 

Where the question decided relate to disputes 
between the transferor and transferee of a hold¬ 
ing as to the liability for the arrears of rent of 
the holding prior to the transfer, the questions so 


S. 155 —Person sued under—Status of — 
Pro ccedmgs under section—If imply tenancy — 
Absence of proof as to how defendant acquired 
holding— Effect. 

The fact that the landlord has taken proceed¬ 
ings against the defendant under S. 155 of the 
Bengal Tenancy Act shows that the plaintiff has 
recorded the defendant as tenant, and it is 
immaterial in what way the defendant acquired 
the holding. ( Jack,J .) Shib Chandra Sarkar 
v. Panchanan Kolay. 64 C.L.J. 71. 

--S. 157— Claim for assessment of fair rent 

not claimed in trial Court—If can be allowed in 
appeal. 

A person is not entitled in an ejectment suit to 
get an assessment of rent under S. 157 there was 
no prayer whatsoever made in the plaint for an 
assessment of a fair and equitable rent, and it 
was only when the appeal was being heard that a 
petition was hied claiming this relief. This is 
too late a stage at which this relief could be 
claimed. The granting of this prayer would 
necessitate an amendment of the plaint, and the 
taking of fresh evidence. The amendment of 
the plaint would really amount to a changing of 
the nature of the suit and such an amendment 
should not be allowed at such a late stage. (Sen r 
J.) Mf.ah Kha v. Sf.raj-uddin Sardar. A.I.R. 
1940 Cal. 65. 

-S. 158— Refusal to revise by District Judge 

—High Court’s power. 

Where a District Judge has failed to revise an 
order under S. 153, the High Court has power in 
a proper case to act under its powers of revision. 

( Macpherson , J.) Kameshwar Singh v. Maha- 
bir Pasi. 15 Pat. 605=166 I C. 488=9 R.P. 303 
= 1936 P.W.N. 385=17 Pat.L T. 363=3 B.R. 
173=A.I.R. 1936 Pat. 402. 

1 -S. 158 — Right of appeal — Defendant deny¬ 

ing relationship of landlord and tenant, and set¬ 
ting up tenancy at lower rate under third person 
—Issue framed as to amount of rent payable 
and decided in plaintiff’s favour — Effect. 
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Where in a suit for rent the defendant’s case is 
that there is no relationship of landlord and 
tenant between him and the plaintiff and that he 
holds the jama at a lower rate of rent as tenant 
under a third party, the defendant is not entitled 
to appeal against the decree passed against him 
although the Court frames an issue with regard 
to the jama payable for the jote in suit and 
decides that issue in favour of the plaintiff, as 
that issue is unnecessary for the decision of ihe 
suit. (Edgley, J.) Gour Chandra v. Ghawa 
Singha. 44 C.W.N. 539. 

- S. 158 (b)—Construction—“Subject to the 

provisions of S. 22 (2)”— Meaning and effect of— 
Co-sharer purchasing raiyati land—Wight to hold 
same af'er partition. See Bengal Tenancy Act, 
Ss. 22 (2) and 158-B. 17 Pat.L.T. 97. 

-S. 158 (c) — Scope—Prayer for determina¬ 
tion of status of tenant in application for trans¬ 
fer fee—Order for payment of fees without 
declaring status — Appealability — Revision — 
Competency. See B. T. Act, Ss. 26-J and 158 (c). 
40 C.W.N. 502. 

-Ss. 159 and 22 —Landlord auction-pur¬ 
chaser—Right to annul incumbrance. See Bengal 
Tenancy Act, Ss. 22 and 159. 43 C.W.N. 1102. 

- Ss 159 and 167 — Suit for possession by 

Purchaser at rent sale—Claim resisted by mort¬ 
gagee-purchasers under mortgage decree — Mort¬ 
gage subsisting at date of rent sale—Rights of 
mortgagee—Purchaser at rent sale—Liability to 
redeem mortgage. 

Where a claim, in a suit for possession of pro¬ 
perty by a purchaser at rent sale, is resisted by 
certain persons claiming to be mortgagee-pur¬ 
chasers of the property at a sale in execution of 
their mortgage decree and it is found that the 
mortgage was subsisting at the date of rent 
sale that the property was purchased by the 
mortgagees within a year of the rent sale in exe¬ 
cution of their decree, and that the rights of the 
mortgagee under the mortgage were not annulled, 
the sale under the mortgage does not for all 
purposes extinguish the mortgage, and the mort¬ 
gagee who purchases at the mortgage sale can 
fall back upon the mortgage and use it as a 
shield against the purchaser at the rent sale and 
the purchaser is not entitled to possession of the 
property unless he redeems the mortgage. 
(Guha and Bartley, JJ.) Annada Prosad Chat- 
terji V. Phanindra Bhushan Ghatak. 166 I.C. 
740=9 R.C. 577=41 C.W.N. 277=A.I.R. 1936 
Cal. 381. 

--— S. 160 (c) —Temporary straw huts—If 

entitled to protection. 

The dwelling-houses which the Legislature in¬ 
tended to protect under S. 160 (c) should be of a 
permanent character. A dwelling-house merely 
consisting of temporary straw huts is not entitled 
to protection under S. 160 (c). ( Edgley, J.) 

Narendra Nath v. Alanga Sundari. I.LR 
(1939) 2 Cal. 497=188 I.C. 196=12 R.C. 659= 
A.I.R. 1939 Cal. 754. 

--S. 160 (c)— Under-raiyat—Right to protec¬ 
tion. 

An under-raiyat is entitled to protection under 

S. 160 ( c ) of the B. T. Act, if there is any garden 

or plantation on the land. ( Mukherjea and 

Roxburgh, JJ.) Promotha Nath v. Titendra 
Nath. 43 C.W.N. 1102. jit*« U ka 


-S. 160 (d)— Occupancy right acquired by 

under-raiyat under custom—If protected interest. 

The occupancy right which the under-i aiyat 
acquires under custom is not a protected interest 
under S 160 id) of the B. T. Art. ( Mukherjea 
and Roxburgh, JJ.) Promotha Nath v. Jitkn- 
dra Nath 43 C.W.N. 1102. 

- S. 161— "Incumbrance” —Meaning of — 

Lands included in sepatni but never put in posses¬ 
sion of sepatnidar— Lauds held throughout by 
landlord—If “ incumbrance" on ztp.itni —Purcha¬ 
ser of sepatni in rent sale—Right to annul incum¬ 
brance and to sue for khas possession—Bengal 
Tenancy Act, S. 167. 

The term “incumbrance”, as defined in S. 161 
of the B. T. Act, has no doubt been held to in¬ 
clude not merely such interests as have been 
directly created by the tenant but also interest of 
the nature described in the definition which have 
been allowed to grow up by his sufferance or 
negligence. But this meaning, assuming that it 
is correct, can by no stretch of imagination be 
taken to include the case of lands of which the 
tenant had never been put in possession and in 
respect of which the landlords themselves by 
means of adverse possession on the strength of 
their own title, either real or supposed, have 
acquired an indefeasible title agamsi the whole 
world Where certain lands, though included in 
a sepatni patta and kabuliyat, were never put in 
possession of the sepatnidar, but remained in the 
possession of the landlord himself ever since the 
commencement of the sepatni, a purchaser of the 
sepatni at a rent execution sale with power to 
annul incumbrances is not entitled to treat those 
lands as forming an incumbrance upori the sepatni 
and proceed to annul the incumbrance by service 
of notice under S. 167 of the B. T. Act, or to sue 
for khas possession of the lands. The provisions 
relating to annulment of incumbrances in Chapter 
XIV of the B. T. Act, are inlended primarily for 

1 . ^ ^ 1 ^ r ||, ^ i"i ^1 can never be 

utilised by a purchaser at a rent execuiion sale in 
oJ5 e [t° defeat the title of the landlord himself. 
(Mukherjt and Jack, JJ.) Midnapore Zemindary 

L L D x? D « HIKANATH Biswas. 64 C L.J. 
476=41 C.W N. 81. 


S. 161 Incumbrance' — Under-raiyati creat~ 
ed by raiyat invalid against landlord under 
S. 85. 

An under-raiyati created by a raiyat, although 
invalid against the landlord of the raiyat under 
S. 85 (now repealed) of the B. T. Act, is perfect¬ 
ly valid as against the raiyat and also against a 
third party who purchases the raiyati interest at 
a certificate sale. The interest of the under- 
raiyat, therefore, amounts to an incumbrance 
within the meaning of S. 161 of the B. T. Act 
which can only be annulled by a notice served in 
accordance with S. 167 of the Act. (Sen. J.) 
Nin aran Chandra Ghose v. Pratap Chandra. 
44 C.W.N. 141. 

-—S. 163 (2) (a)— Application for attachment 
under — Proceedings actually taken under S 163 
(2) (b) owing to use of wrong form — Effect — 
Sale if ceases to be rent sale. 

A landlord who had obtained a rent decree 
asked for attachment and sale according to S 163 
(2) (a) of the B. T. Act, but through some mis¬ 
take, a wrong form was used and proceedings 
were taken obviously under S. 163 (2) (b) of the 
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Act, instead of under S. 163 (2) (a). It was 
stated that the sale would be by public auction 
and with power to annul all incumbrances of the 
occupancy holding. But the sale proclamation 
described the holding as a mokurari mourashi 
interest of the judgment-debtor. 

Held, that this was only a misdescription and it 
did not render the sale as one not coming under 
Ch. XIV of the Act, and that notwithstanding the 
defect, the sale was a rent sale under Ch. XIV of 
the Act. ( D.N . Mitter and Patterson, JJ.) Mohen- 
dra Nath Banf.rji v. Harshamukhi Dassi. 164 
I C. 490=9 R.C, 229=40 C.W.N. 108. 

- S. 167— Annulment of incumbrance — Ser¬ 
vice of notice — Limitation—When begins to run. 

Under S. 167 of the B. T. Act, the time for the 
application for service of the notice of annulment 
of an incumbrance will begin to run from the 
date of the confirmation of the sale held under 
the certificate or from the date of knowledge of 
the purchaser at the certificate sale of the exis¬ 
tence of the incumbrance. The date of purchase 
from the certificate purchaser is not relevant. 
( Sen,J.) Nibaran Chandra Ghose v. Pratap 
Chandra. 44 C W.N. 141. 

- S. 167— Fresh notice—Power of Court to 

issue—Question of service of previous notice 
pending in appeal. 

The Court cannot issue a fresh notice of annul¬ 
ment of encumbrance under S. 167 of the B. T. 
Act, when the question whether the notice pre¬ 
viously issued was served or not is pending deter¬ 
mination in appeal. (-Sen, /.) Kiran Chandra 
v. Matilal. 44 C.W.N. 864=71 C.L.J. 544. 

- S. 167 — “ Incumbrance”—Meaning of — 

“Under-tenure”—If incumbrance—Revenue Sale 
Law. 

The word “incumbrance” as used in the Bengal 
Tenancy Act is of wider import than the same 
word as used in S. 37, Revenue Sales Act. An 
under-tenure created by the defaulting tenure- 
holder would be an incumbrance within the mean¬ 
ing of S. 167, B. T. Act. according to the defi¬ 
nition given in S- 161, but is not incumbrance 
within the meaning of S 37, Revenue Sales Act. 
( R . C. Mitter, J.) Serajganj Loan Office Co., 
Ltd. v. Sasimukhi Debt. I.L R. (1937) 1 Cal. 
595=168 I.C 538=9 R.C. 835=41 C.W.N. 
110 =A.I.R. 1937 Cal. 36. 

- S. 167 —N on-transferable holding sold 

under rent decree—Purchase by landlord—Effect 
—Rights of landlord purchaser. 

Where a holding is non-transferable and a pur- 
ch iser under a rent decree happens to be the 
landlord, he in his capacity as landlord is entitled 
to disregard the encumbrance, if not made with 
his consent, and may take possession of the pur¬ 
chased holding and may successfully maintain it 
in opposition to the claims of encumbrancer. 
{James and Chatterjee, JJ.) Ram Chanderji v. 
Hem Chandra 18 Pat. 184=182 I C- 557=5 
B R 779=12 R.P. 21=20 Pat.L.T. 469=A.I.R. 
1939 Pat. 200. 

—S. 167— Order refusing to issue notice — 
Revision — C.P.C., S. 115. 

An order of a Mtinsif refusing to issue a notice 
of annulment ot encumbrance under S. 167 of 
the B. T. Act, is open to revision by the High 
Court under S. 115, C- P. Code. The Munsif in 
passing the order acts as a Court and not 
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merely in a ministerial capacity. (Sen, J.) Kiran 
Chandra v. Matilal. 44 C.W.N. 864=71 C.L.J. 
544. 

- S. 167— Property subject to maintenance 

charge—Rent sale—Zamindar purchasing himself 
—Sxibsequent grant of putni or pennanent tenure 
—Right to annul charge. 

Where a certain property subject to mainten¬ 
ance charge is sold in rent sale and is purchased 
by zamindar himself and subsequently the zamin¬ 
dar grants a putni or permanent tenure, the 
charge does not shift from the zamindar to the 
putni-holder. In spite of the putni, the zamindar 
still remains a person affected by the charge as 
being the owner of the charged property; the 
zamindar therefore is entitled to make an appli¬ 
cation to annul the charge under S. 167, B. T. 
Act. (R. C. Mitter, J.) Serajganj Loan Office 
Co., Ltd. v. Sasimukhi Debi. I.L.R. (1937) 1 
Cal. 595=168 I C. 538=9 R.C. 835=41 C.W.N. 
110=A I.R, 1937 Cal. 36. 

- -S. 167— Rent decree—Sale in execution — 

Annulment of under-tenure—Prior purchaser of 
tenant’s interest not impleaded in suit—Right to 
set up purchase in defence. 

A landlord sued his recorded tenants for rent, 
and having obtained a decree, put up the holding 
for sale. Plaintiff purchased the holding, ob¬ 
tained possession and annulled the interest of an 
under-tenant by a notice under S. 167, B. T. Act, 
and sued for recovery of possession. The under¬ 
tenant had purchased the interest of one of the 
recorded tenants at a sale in execution of a 
money decree prior to the rent suit, but was not 
impleaded as a party to the latter suit, as the 
landlord did not know of the purchase. The 
sale in execution of the money decree was not 
confirmed until after the purchase by the plain¬ 
tiff. The under-tenant pleaded that as he was 
not impleaded in the rent suit, the decree was not 
a rent decree and that the sale therefore did not 
pass the entire tenure. 

Held, that the entire tenure itself passed to the 
plaintiff, and that the purchaser at the sale in 
execution of the money decree could not set up 
his purchase as a shield to defeat the plaintiff's 
claim. ( Cunliffe and Henderson, JJ.) RameSH 
Chandra Guha v. Dinanath Mestari. 63 Cal. 
846=162 I.C 348=8 R.C. 600=62 C.L.J. 483= 

A I.R. 1936 Cal. 178. 

■ ■ -S. 167 — Rent sale — Purchase by incum¬ 
brancer—Omission to serve notice of annulment 
of inoumbrance—Effect of—Sale if subject to 
encumbrdnce. 

Where at a rent sale the encumbrancer himself 
purchases the property hypothecated to him, it is 
not necessary that any notice should be given, 
under S. 167 of the Bengal Tenancy Act, to annul 
the incumbrance, and the omission to give a 
notice under S. 167, will not render the sale sub¬ 
ject to the mortgage in question. (D. N. Mitter 
and Patterson, JJ.) Mohendra Nath Banerji v. 
Harshamukhi Dassi. 164 I.C. 490=9 R.C. 229 
=40 C.W.N. 108. 

——S. 167—Scope— Sepatni patta and kabuliyat 
—Lands included in sepatni but not put in posses¬ 
sion of sePatnidar —Lands throughout held by 
landlord—Purchaser of sepatni in rent sale— 
Right to annul landlord's possession as incum¬ 
brance and to sue for khas possession. See B. T. 
Act, S. 161. 41 C.W.N. 81. 
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— — S. Decree for arrears of rent against 
recorded tenants of putni tenure—Tenure attach- 
id and advertised for sale in execution—Claim 
filed by tenure-holders under O. 21, R. 58, C. P. 
Code — Maintainability. 

A putni tenure had been sub-divided amongst a 
number of tenure-holders. The proprietors 
brought a suit for rent in respect of the entire 
tenure against the recorded tenants and obtained 
a decree ex parte. The decree was in due course 
put into execution and the putni tenure was 
attached and advertised for sale. Thereupon, 
some of the tenure-holders filed a claim under 
O. 21, R. 58, C. P. Code, stating that they had a 
four anna share in the attached putni mehal, that 
they had been paying rent tc their landlord, and 
as they had not been made parties to the original 
suit, the decree passed in that suit was not a rent 
decree. These tenure-holders had not however 
applied in the suit for rent for being made 
parties. 

Held, that the decree as it stood was valid 
against all the co-tenants including the tenure- 
holders, and as they had their remedy by way of 
suit, their claim under 0.21, R. 58 was barred 
under S. 170, B. T. Act. ( S.K . Ghose and D.K. 
Mukherjea, 77.) Debendra Nath v. Sasi 
Bhusan. 182 I.C. 489=12 R.C. 72=A.I.R. 

1939 Cal. 272. 

—--S. 170— Deposit of decretal amount 'by 

third party—Landlord challenging depositor s 
right to make deposit and failing — IV ithdrawal of 
deposit by landlord—If operates as recognition of 
depositor as tenant. 

Where a third party has deposited the decretal 
amount and the landlord has challenged the de¬ 
positor’s right to make deposit, but that objection 
has been overruled by the executing Court on 
“^ footing that the depositor had an interest 
voidable on the sale as he was the real purchaser 
of the land sought to be sold, the decision of the 
executing Court is a summary order and is not 
appealable. If, in such circumstances, the land¬ 
lord chooses to withdraw the deposit, the with¬ 
drawal does not amount to recognition of the 
depositor as tenant. ( Dhavle . 7.) Inderjit 

Bahadur Sahi v. Suraj Narain. A.I.R. 

1940 Pat. 21. 

7 ” “S. 170— Execution of rent decree against 

benamidar—Landlord withdraiving same—Right 
of landlord to proceed against benamidar—If 
lost. 

The benami character of the interest of a 
tenant in whose name the sale certificate stands 
cannot, merely because the executing Court 
allowed the beneficial owner to deposit the decre¬ 
tal amounts and the landlord proceeded to with¬ 
draw them, disentitle the landlord to proceed 
against the certified auction-purchaser or entitle 
the beneficial owner to claim that he should have 
been sued instead of his benamidar and that the 
decrees obtained against the latter do not bind 
him. ( Dhavle , 7.) Inderjit Pratab Bahadur 
Sahi v. Suraj Narain. A.I.R. 1940 Pat. 21. 

—r—— Ss. 170 and 171— Mortgagee of portion of 
occupancy holding, also a co-tenant with judg¬ 
ment-debtor—Right to order for possession in his 
favour. 

A mortgagee of a portion of the occupancy 
d°l<«ng is entitled..,to deposit the money under 
o. 170 of the Bengal Tenancy Act and to have an 

Q.. D .—31 
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order for possession in his favour under S. 171 
of that Act, although he is also an unrecognised 
transferee of another portion of the occupancy 
holding and is, therefore, a co-tenant with the 
judgment-debtor. ( Mukherjea , 7.) Manindra 
Chandra Ghose v Ham Nath Sam ant a. 41 C. 
W.N. 983. 

-S. 170— Scope—Decree for arrears of rent 

against all tenants recorded in the Sherishta of 
landlord — Execution—Claim by person claiming 
to be Purchaser front tenant — Maintainability — 
O. 21, R. 58, C. P. Code. 

S. 170 of the B. T. Act bars a claim under 

O. 21, R. 58, C. P. Code, by a person not a 
party to the decree who claims to be in posses¬ 
sion under purchase from a tenant of the holding, 
in all cases where it is shown that the decree is 
one for arrears of rent, and where all the tenants 
recorded in the landlord’s Sherishta are the 
judgment-debtors. The landlord is not bound to 
go beyond his own record, and the mere fact that 
there may be other tenants than the judgment- 
debtors does not allow of a claim being preferred 
in the execution of a decree for arrears of rent. 

Rowland, 7.—If the decree is onl> a money 
decree, the sale in execution passes only the 
right, title and interest of the judgment-debtor, 
and S. I 70 is no bar in such a ca^e to a claim by a 
person interested under O. 21, R. 100, C. P. Code. 
The remedy of claim under O. 2 1 , R. 58, C. P. 
Code, is barred in all cases where the holding is 
put to sale for its own arrears. The only way of 
preventing the sale is to pay the decretal amount. 
(Agarwala and Rowland, 77.) Surpat Singh v. 
Shital Singh. 15 Pat. 614=162 I C. 805 = 8 R. 

P. 575=17 Pat.L.T. 385=1936 P.W.N. 388= 
A.I R. 1936 Pat 480 

-S. 170 (1)— Scope—Execution of rent 

decree—Third party claiming title to tenure — 
Right to sue for declaration of title to holding. 

It is true thai in execution of a rent decree a 
third party claiming title to the tenure i*. not 
competent to apply under O. 21, R. 53, C. P Code. 
But S. 170 (1) does not bar a substantive suit by 
him for declaration of title to the holdings and 
for declaring that the landlord had no right to 
have them sold in execution of the decree. 
(Dhat le, 7.) Inderjit Pratab Bahadur Sahi v 
Suraj Narain. A.I.R. 1940 Pat. 21. 

-S. 171—Scope—Payment to save holding 

from sale—Mortgage in respect of—Incidents— 
Applicability of Transfer of Property Act. See 
T. P. Act. S. 60. 15 Pat. 481. 

-S. 171 —Suit for arrears of rent—One of 

co-tenants paying entire decretal amount — Con¬ 
tribution suit against other co-tenants Right to 
charge. 

Where in a suit for arrears of rent by the pro¬ 
prietors one of the co-tenants pays the entire 
decretal amount and then sues other co-tenants 
for contribution it is doubtful whether such per¬ 
son is entitled to claim a charge under S. 171. 

(Mahomed Noor, 7.) Bhagwan Das v. Akbar 
Hussain Khan. 3 B.R. 50=165 I.C. 567=9 R. 
P. 182=A.I.R. 1936 Pat. 571. 

-Ss. 173 and 174—T -ocus standi to aPPly-^ 

Purchaser of interest of under-raiyat—Purchase 
invalid - • # ' ' r; 

A purchaser of a portion of the interest (of an 
under-raiyat cannot make an application n under 
Ss. 173 and 174 of the Bengal Tenancy Act to 
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have the sale of an occupancy holding set aside, 
when his purchase is not valid in law and he has 
not got possession of the land. ( S. K. Ghose and 
Edgley , JJ ) Skish Chandra Mandal v. 
Bishnupada Mandal. 178 I.C. 204=11 R.C. 
330=42 C.W.N. 1011=A.I.R. 1938 Cal. 550. 

-Ss. 173 (3) and 174— Order setting aside 

sale under both provisions — Appealability. 

Where an application by a judgment-debtor in 
a rent decree to set aside a sale held in execution 
of that decree under S. 174 of the Bengal Tenancy 
Act and also on the ground that the purchase 
was barred under S- 173 (3), is allowed under the 
provisions of both, the order allowing the appli¬ 
cation is open to an appeal by one who was a 
party to the rent suit and to the application. 
(Edalev. J.) Adam Aly Khan v. Jagadish 
Chandra. 43 C.W.N. 108 

-S. 174 — Appeal—Order of Munsif refusing 

to set aside sale—Appealability—Revision. 

No appeal lies against an order of a Munsif 
refusing to set aside a sale under S. 174, B. T. 
Act. The remedy is by way of revision. ( Court- 
ney-Terrell, C.J., James and Manohar Lall, JJ.) 
Sukhoo Sao v. Sita Ram Hajjam. 17 Pat. 53= 
172 I.C. 785=4 B.R. 174=10 R.P, 345=18 Pat. 
LT, 938=1937 P.W.N. 934=A.I.R. 1938 Pat. 
21 (S.B.>. f . 

-S. 174—- Application to set aside sale — Limi¬ 
tation—Sale processes fraudulently suppressed by 
decree-holder purchaser — Applicant's knowledge 
of fraud—Burden of proof. 

Where in an application to set aside a rent sale 
under S. 174 of the B.T. Act the Court finds that 
the decree-holder purchaser fraudulently sup¬ 
pressed the sale processes, the burden is upon 
him to show that the person injured by this 
fraud and suing to recover the property had clear 
and definite knowledge of the fact which consti¬ 
tuted fraud at a time which is too remote to 
allow him to bring his application. ( Mukherjea, 
/.) Mahammad Ghungl ria Sarkar v. Ram- 
gopal Das Kundu. 43 C.W.N. 467. 

--S. 174 — Application to set aside sale by 

usufructuary mortgagee of holding — Limitation — 
Applicant's knowledge of sale—If material. 

In an application to set aside sale under S. 174 
of the Bengal Tenancy Act by a usufructuary 
mortgagee with regard to a portion of the hold¬ 
ing in arrears, his knowledge or ignorance of the 
sale is not at all material for purposes of limita¬ 
tion. ( Mukherjea, J.) Bishop of Mylapur v. 
Meher Ali. 41 C.W.N. 993. 

-S. 174— Compliance with — Decree-holder 

and judgment-debtor certifying satisfaction of 
decree—Deposit by judgment-debtor of five per 
cent, for payment to auction-purchaser — Suffi¬ 
ciency — Sale—If to be set aside—Deposit of 
decretal amount in Court — Necessity. 

After a sale of a holding in execution of a rent 
decree and within thirty days of the sale the 
decree-holder and the judgment-debtor certified 
to the Court that the decree had been satisfied 
and fully paid, and the judgment-debtor deposi¬ 
ted five per cent, of the purchase-money for pay¬ 
ment to the auction-purchaser and prayed that 
the sale be set aside. # # _ _ • 

Held, that the provisions of S. 174, B. T. Act, 
had been substantially complied with and the sale 
should be set aside; it was not necessary for the 
judgment-debtor to deposit the amount of the 
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decretal debt in Court for the benefit of the 
decree-holder when the decree-holder himself 
had certified satisfaction of the decree. ( Court - 
ney-Terrell, CJ., James and Manohar Lall JJ ) 
SukHoo v - S ’ TA Ram Hajjam. 17 Pat.'53= 
172 !.C. 785=4 B.R. 174=10 R.P. 345=18 Pat. 
L/l 938=1937 P.W.N. 934=A I.R. 1938 Pat. 

——S. 174— Compliance—Payment to decree- 
holder out of Court of amount due to him within 
30 days—Application to set aside sale and deposit 
of compensation to auction-purchasef within time 

If sufficient compliance—Duty of Court to set 
aside sale. 

Where it is established, either by an admission 
of the decree-holder or by an application made 
by him to the Court, that the amount due to the 
decree-holder has been received by him out of 
Court within thirty days, and the judgment- 
debtor applies to set aside the sale within the 
thirty days and deposits the compensation money 
due to the auction-purchaser also within the 
same time, the Court is bound to set aside the 
sale, because there is a substantial compliance 
with the provisions of S. 174 of the Bengal 
Tenancy Act. ( Manohar Lall, J.) Mahomed 
Zakiruddin v. Mahomad Naeem. 18 Pat L T 
776=1937 P.WN. 764=172 I.C. 13=10 R P 
294=A.I.R. 1937 Pat. 635. 

—■ S. 174—Locus standi to deposit—Person 
claiming under interest created before rent sale 
but devolving on him subsequently. 

A person who claims under an interest which 
had been created before the rent sale, has locus 
standi to make the deposit under S. 174 (1) of 
the B. T. Act, though such interest devolved on 
him subsequently to such sale. (R. C. Mitter, J.) 
Dayaluddin Sirkar v. Azimuddin Mondal. 41 
C.W.N. 255. 

-S. 174—Locus standi to deposit — Pur¬ 
chaser of portion of non-transferable occupancy 
holding—Purchase effected before amendment. 

A purchaser of a portion of a non-transferable 
occupancy holding has locus standi to make the 
deposit under S. 174 (1) of the B. T. Act, though 
the purchase was effected before the amendment 
of the Act came into force. (R. C. Mitter, J.) 
Dayaluddin Sirkar v. Azimuddin Mondal. 41 
C.W.N. 255. 

-~S. 174—Order under— Dispute between 

auction purchaser and private purchaser from 
tenant—Appeal — Competency. See B. T. Act, 
S. 153. 40 C.W.N. 95. 

-S. 174— Order under — Second appeal, if 

competent. 

No second appeal is competent against an order 
setting aside or refusing to set a sale under S. 174 
of the Bengal Tenancy Act. ( Mukherjea, /.) 
Bishop of Mylapur v. Meher Ali. 41 C.W.N. 993. 

—--S. 174 (1)— Right to apply—Purchaser at 

private sale after auction sale —“ Interest" — Mean¬ 
ing of. 

There is nothing in S. 174 (1) of the Bengal 
Tenancy Act to indicate that the interest of the 
person, who makes the application for setting 
aside the sale, must be in existence at the date of 
the salfe. The sole criterion for determining 
whether a person's interest is affected by the sale 
is to find out whether his interest will be affected 
if the sale he ultimately onfirmed. Under S. 159 
of the Bengal Tenancy Act, a purchaser at a rent 
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sale gets his title from the date of the confirma¬ 
tion of the sale, and not from the date of the 
sale, as in a sale u.-der C. P. Code. The judg¬ 
ment-debtor has, therefore, a sub>isting interest 
between the date of the sale and the date of the 
confirmation of the sale. The purchaser from 
the judgment-dtbtor after the date of the sale 
and before the confirmation of the sale, there¬ 
fore, acquires the sub>isting interest of the judg¬ 
ment-debtor, and has locus standi to get the sale 
set aside under S 174 (1) of the Act. ( Nasim Ali 
and Rau, JJ.) Sushil Kumar Ghatak v. Satya 
Gopal C hattf.r ji. I L R. (1940) 1 Cal. 153= 
189 I.C. 203=A.I.R. 1940 Cal. 329. 

-S. 174 —Sale set aside on condition of depo¬ 
sit of decretal amount within certain time — Fur¬ 
ther extension of time for deposit—Power of 
Court to grant —C P. Code, S. 148. 

An order allowing an application to set aside a 
sale under S. 174 of the Bengal Tenancy Act on 
condition that the applicant dtposited in Court 
the decretal amount within a certain time, is a 
final order which cannot be modified except in the 
manner provided by O. 20, R. 3, C. P. Code. In 
a case such as this S. 148, C. P. Code, has no ap- j 
plication and the Court has, therefore, no juris¬ 
diction to allow .« further extension of time for 
making the requisite deposit ( Edgley , J.) Girish 
Chandra Das v. Annadamoni Dasi. 182 I.C. 
760=12 RC. 104 (1)=43 C.W.N. 553=A.I.R. 
1939 Cal. 309. 

-S. 174— Scope—Setting aside of sale — Con¬ 
ditions of—Application by transferee from judg¬ 
ment-debtor—Deposit of five per cent, alone for 
auction-purchaser—Decree amount and costs not 
deposited—Allegation of payment to decree- 
holder out of Court — Decree-holder consenting — 
Objection by auction purchaser—Proper course — 
Duty of Court—Order setting aside sale—Legality. 

Under S. 174, B. T. Act, before a sale in execu¬ 
tion of a decre e for rent can be set aside, the 
deposit must be made within 30 days as laid down 
by S. 174 (2), and on a plain reading of the words I 
of the section, the sale has to be confirmed unless 
the money is paid into Court. The section does 
not provide for any settlement between the decree- 
holder and the judgment-debtor out of Court or 
for an application being made by the decree- ! 
holder-landlord. A sale cannot be set aside 
otherwise than under S. 174 or K. 89 of O. 21, C. 
P. Code, by consent of some but not of all of the 
parties concerned in the decree, the execution and 
the sale. Though the Court may give effect to a 
compromise and to allow' adjustment outside the 
scope of S. 174 provided all the parties entitled 
to be heard in the matter concur, and if that is 
done one of those parties will not be heard at a 
later stage to resile from his agreement and im¬ 
peach the act of the Court on the ground of its 
irregularity. The correct procedure is to abide 
by what the statute has laid down But in any 
case, when there is no such general agreement 
among all the parties, the proper course for the 
Court to follow is to adhere strictly to what is 
laid down by the statute itself for its guidance. 
Where a transferee from the judgment-debtor 
app'ies to the Court on the last but one day of 
limitation to have the sa'e set aside on depositing 
the five per cent, of the purchase-money alone for 
payment to the auction-purchaser, alleging, in 
lieu of depositing the amount of the decree with 
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costs, that he has paid the same to the decree- 
holder out of Court, and the application is assent¬ 
ed to by the decree-holder but objected to b> the 
auction-purchaser, the Court is bound to reject 
the application and confirm the sale. An order 
setting aside the sale under such circumstances 
is illegal and without jurisdiction. ( Rowland , 
J.) Hanuman Singh v. Baijnath Prasad 
Singh. 172 I.C 8=10 RP 298 = 1937 P.W N 
497 = 18 Pat.L.T. 409=A I.R. 1937 Pat 537. 

-S. 174 (1) —Application under—Applicant 

obtaining attachment before judgment —Locus 
standi. 

The words of S. 174 (1) are pari materia w ith 
the provisions of O. 21, R. 90. The words 
“whose interests are affected by the sale ’ are no 
doubt not limited to persons whose proprietary 
or possessory interests are affected. They also 
include persons whose pecuniary interests are 
affected by the sale. But a person who lias ob¬ 
tained an attachment before judgment of pro¬ 
perty subsequently put to sale at a rent sale, but 
has not obtained a decree in his suit before his 
application under S. 174, Cl. (1), for settir g aside 
the rent sale, is not a person whose pecuniary 
interests are affected by the sale and he has 
therefore no locus standi to make and maintain 
the application under S. 174 (1). 15 I.C. 668 and 
A.I R. 1925 Cal. 103, applied. (R. C. Milter, J.) 
Baidya Nath Pandey v, Hemlata Dasi 160 i 
C. 1080=8 R.C. 468=40 C.W.N. 759=A I R* 
1936 Cal. 26. ’ 

-S. 174 (1 )—Right to apply under—FI older 

of money decree obtaining order for attachment 
of holding in execution— Locus standi to apply. 

A person who has obtained a decree for money 
and has obtained an order for attachment of the 
holding in question is a person “whose interests 
are affected by sale” within the meaning of those 
words in S. 174 (1), and such person has a right 
to apply to have the sale set aside, although the 
attachment is actually effected after the sale 
only. (R C. Mitter, J.) Bulanda Bashini Dasi 
v. Pran Govinda Dhar. I.L.R. (1937) i Pal 
230=166 I.C. 388=9 R.C. 509=40 C W N 1334 
=63 C.L.J. 554=A.I.R. 1936 Cal. 547. 

—-S. 174 (1 )—Scope—Application by decree- 

holder io set aside sale—Competency—Purchase 

by decree holder—Payment of decree amount and 
compensation out of Court—Agreement that sale 
should be set aside—Power of Court to set aside 
sale on application of decree-holder. 

S. 174 (1), B. T. Act, no doubt lays down the 
normal procedure to get a sale set aside by 
making payment of the decree-amount and 
compensation But it is an undoubted prin- 
ciple of law that where a Court has general 
J urisdiction, the parties to a proceeding can, by 
agreement, adopt a different procedure—proce- 
dure quite contrary to the ordinary cursus 
curiae, and the Court is bound to give effect to 
such an agreement. Where the decree-holder is 
himself the auction-purchaser, and if he and the 
judgment-debtor agree between themselves on a 
payment of the decretal amount and compensa¬ 
tion out of Court after the sale that the decree- 
holder should apply and get the sale set aside the 
Court has to set aside the sale. There is no 
principle on which the Court can refuse to set 
aside the sale. (/?. C. Mitter , J.) Banga 
Chandra Mozumdar v. Nanda Kumar Mozum- 
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dar. I.L R. (1937) 1 Cal. 142=40 C. W. N. 
1402. 

-■ ■ ■■■ —S. 174 (3)—Locus standi to apply — Trans¬ 
feree of holding from judgment-debtor before 
decree. 

A person who alleges that the holding had been 
transferred to him by the judgment-debtor 
before the date of the rent decree, and who was 
not a party to the rent suit or to the subsequent 
proceedings taken in execution of the decree, has 
no locus standi to apply to have the execution 
sale set aside under S. 174 (3) of the Bengal 
Tenancy Act. (Edgley , J.) Charubala Dei v. 
Baikuntha Nath Jana. 182 I.C. 980=12 R.C. 
124=43 C.W N. 743=A.I.R. 1939 Cal. 419. 

_S. 174 (3)— Scope — Objection under — 

Right to raise —Locus standi of third party when 
landlords admit receipt. 

An objection under S. 174 (3) of the B. T. 
Act to a deposit made by a transferee of the 
judgment-debtor tenant on the ground that | 
the transferee has not paid the transfer fee 
and therefore is not competent to make the 
deposit, is one for the landlord to raise. If the 
landlord, however, admits receipt of it, a third 
party cannot compel the Court to investigate 
such a question of fact. ( Rowland, J.) Hanu- 
man Singh v. Baijnath Prasad Singh 172 I.C. 
8=10 R.P. 298=18 Pat.L.T. 409=1937 P.W.N. 
497 =A.I.R. 1937 Pat 537. 

_S. 174 (3) ( b )— Time for deposit of decre¬ 
tal amount fixed in order—Extension of — Juris¬ 
diction of Court — C. P. Code, S 148. 

The Court which passes an order under S. 174 
(3) (&' of the B. T. Act that the application of 
the judgment-debtor to have the sale set aside 
will be allowed on deposit of the decretal 
amount by him within a certain time and that 
on his failure to do so the application will stand 
dismissed, has no power to extend the time for 
making the deposit, even though the application 
forextending the time is made within the period 
mentioned in the order. Owing to the final char¬ 
acter of that order, the Court has no jurisdiction 
to vary it unless proper steps are taken to review 
it under O. 47, R. 1, C. P. Code S. 148, C.P. 
Code, has no application to the above case That 
section only authorises an enlargement of time in 
respect of acts prescribed or allowed by the 
Code. Further it does not apply in the case of a 
decree or order of a final character made by a 
Court, but it applies only to acts preliminary to 
or during the course of the trial of a case before 
the final order has actually been made. (Edgley, 
J.) Haji Eakur Sheik v. Samian Bibi. 188 I. 
C. 661=44 C.W.N. 449=A.I R. 1940 Cal. 275. 

-S. 174 (3), proviso (b )—Deposit under—If 

condition precedent to application—"Shall be 
allowed” — Construction. 

The preliminary deposit under S. 174 (3), 
proviso (b) of the Bengal Tenancy Act is not a 
condition precedent to the entertainability of the 
application to set aside. It is enough if the 
deposit is made after the filing of the application, 
but before the application is heard and allowed. 
The expression “shall be allowed cannot be con¬ 
strued to mean “shall be admitted or shall be 
entertained/' . To admit the application is not 
the same thing as to allow it. (Cunltffe and 
Meyvderson , JJ.) Ajit Kumar Basuv.Surendra 
Nath Mandal. 165 I.C. 385=9 R.C. 387=40 
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C WN. 526=63 C.L.J. 19=A I.R. 1936 Cal. 

430. 

— —S. 174 (3), proviso (b j—Deposit under— 
IVhen to be made. 

The deposit required under proviso ( b ) to 
sub-S. (3) of S. 174, B. T. Act, has to be made 
not along with the application under S. 174 
(3), but has to be made before that appli¬ 
cation is allowed, that is to say, the proper time 
for the Court to call for the deposit under S. 174 
(3), proviso ( b ), is after the Court comes to the 
conclusion that the sale ought to be set aside. 
(R. C. Mitter, J) Kali Pare Bhandari v. 
Panch Kari Mandal. 162 I.C. 623=8 R C. 621 
=40 C W.N. 531=A.I.R. 1936 Cal. 197. 

—• S. 174 (3), proviso (b)— Deposit under — 
When to be nude — "Allowed"—Meaning of. 

The word “allowed" in proviso (6) to sub-S. 3 
of S. 174 of the B. T. Act means “granted*' 
and should not be read as “admitted” or 
“entertained”. It is not therefore necessary 
for an applicant to make the deposit at the time 
he makes the application for setting aside the 
sale as a condition precedent to his application 
being entertained. (S. K. Gliose and Edgley, JJ.) 
Bholanath Roy Choudhury v. Haji Syed 
Mahamao Mashud. 171 I.C. 479=10 RC 270 
=40 C.W.N. 528. 

-S 174 (5) —Appeal filed within limitation 
but deposit made only after limitation — Appeal, if 
competent. 

Under S. 174 (5) of the B. T. Act, the 
depos it must be made before the appeal could 
be entertained at all. Consequently an appeal, 
though filed on the last date of limitation, is not 
competent, if the dep >sit is male only subse 
quently after the period of limitation. (S. K. 
Chose, J.) Dakhaja Mohan Roy Choudhury 
v. Matiar Rahman. 42 C.W.N 646. 

- —S 174(5) —Appeal presented before but 

deposit made after limitation — Competency. 

Where an appeal is preferred against an order 
dismissing an application to set aside a sale, the 
deposit must be made as required by S. 174 (5) of 
the B. T. Act before the appeal can be enter-, 
tained at all. If, therefore, the deposit is 
made after the prescribed period of limita ion, 
the appeal is incompetent although it is presented 
within time. A subsequent order accepting the 
deposit cannot save limitation. ( Edgley, J.) 
Bhagaban Chandra Bhakat v. Satia Bewa. 
I.L.R. (1939) 2 Cal. 49. 

■■ —S. 174 (5) — Deposit under—When to be 
made—Power of Court to extend time. 

S. 174 (5) of the Bengal Tenancy Act contem¬ 
plates that the amount recoverable in execution 
of the decree must be deposited with the appellate 
Court immediately after the presentation of the 
appeal to the Court in question and before its 
registration. The deposit is a condition precedent 
or at any rate a contemporaneous act in connec¬ 
tion with the admission of the appeal. The Court 
has no authority to extend the time within which 
the deposit might be made. ( Edgley, /.) Sudhir 
Chandra v. Nazir Mamud. 182 I.C. 118=12 R. 
C. 11=43 C.W.N. 106=68 C.LJ. 402=A.I.R. 
1939 Cal. 30. 

■— S. 174 (5) — Deposit, when to be made. 

Where an appeal is preferred against an order 
dismissing an application to set aside a sale, the 
deposit must be made as required by S. 174 (5) of 
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the B. T. Act before the appeal can be entertained 
at all. The deposit is a condition precedent to 
or, at any rate, a contemporaneous act in connec¬ 
tion with the “admission of the appeal'’. After 
the appeal is presented and registered, the Court 
has no power to give the appellant an opportunity 
of making the required deposit ( Costello, Ag. 
C.J. and Edgley, J.) Bidhupala Dasi v. Kumud- 
nath Das. 67 C.L J. 211=41 C.W.N. 1299. 

-S. 174 (5 )—Order dismissing for default 

application for setting aside sale — Appeal. 

An order dismissing for default an application 
for setting aside a sale is appealable under S. 174 
(5) of the Bengal Tenancy Act. (5. K. Ghose. J.) 
Debendra Nath v. Goi*al Chandra. 42 C.W.N. 
128. 

-S. 174(5 )—Order dismissing for default 

application to set aside sale — Appeal. 

An appeal lies against an order of Court dismis¬ 
sing for default an application under S. 174 of the 
B. T. Act to set aside a sale. ( Edgley , J.) 
Mohammad Kazirulla v. Humayun Keza 
Choudhury. I.L.R. (1938) 2 Cal. 345=42 C.W. 
N. 612=179 I.C. 816=11 R.C. 619=A.I.R. 1938 
Cal. 454. 

-S. 174 (5 )—Order setting aside sale — Se¬ 
cond appeal—If competent. 

No second appeal is competent against an order 
setting aside a sale under S. 174 of the B. T. Act. 
The word 'appeal' in S. 174 (5) cannot be inter¬ 
preted to include, by implication, a second appeal 
also. ( Mukherjea , J.) Charles De Sa Fragosa 
v. Meher Ali. I.L.R. (1937) 2 Cal. 496. 

-S. 174 (5 )—Order under S. 173 (3)— Right 

of appeal. 

S. 174 (5) of the B. T. Act applies to applica¬ 
tions falling under S. 174 and does not apply to 
applications coming under S. 173 (3). Conse¬ 
quently, there is no right of appeal against an 
order under S. 173 (3). ( S.K. Ghose and Nasim 
Ali, JJ.) Ashutosh Mandal v. Gatikrishna 
176 I C 761=11 R.C. 171=42 C.W.N. 585=A.I. 

R. 1938 Cal. 446. 

—--S. 174 (5)— Scope—Order refusing to set 

aside sale but finding that sale is only one in exe¬ 
cution of money decree on account of non-service 
of notice under S. 148-A (7)— Appeal by decree- 
holder landlord — Maintainability — Revision. 

Two co-sharer landlords obtained rent decrees 
against the tenant on an occupancy holding under 
them. The petitioner, one of the co-sharer land¬ 
lords, purchased the holding at a sale in execu¬ 
tion of hi>> decree. The other then applied to have 
the sale set aside on the ground that the processes 
and the proclamation of sale had been suppressed. 
The Court found against the allegation, but found 
that the notice required by S. 148-A (7) of the B. 
T. Act had not been served. It therefore refused 
to set aside the sale but observed that the sale 
was to be considered only as one in execution of 
a money decree, as passing the right, title and 
interest only of the tenant in the holding but not 
the holding itself. Petitioner applied in revision 
against this observation contending that the same 
was outside the scope of the proceedings. 

Held, on a preliminary objection, that under 

S. 174 (5) of the B. T. Act, an appeal would lie 
against the finding or observation that the sale 
was only a sale in execution of a money decree, 
and therefore the petitioner could not maintain an 


application in revision and agitate the question 
therein. 

Held . further, that the observation complained 
of was not outside the scope of the proceedings. 
(Khundkar , J .) Khagendra Nath Parui v. 
Sarat Kumar Das. 40 C.W.N. 182 (2). 

-Ss. 178, 179 proviso and 195 (e)— Interest 

on arrears of patni rent — How regulated—Patni 
Regulation, Ss. 2 (Did 3. 

In view of Ss. 2 and 3 of the Patni Regulation 
and S. 195 (e) of the B. T. Act, the matter of 
payment of interest on the arrears of patni rent is 
to be regulated by the terms of the engagement 
between the parties, and not by S. 178 or the pro¬ 
viso to S 179 of the B. *1 Act. 39 C.W.N. 1003, 
Foil. ( Guha and Bartley, JJ.) Shamsf.r Ali 
Choudhury y Haii Araf MuhammadTai.uk- 
dar. 167 I.C. 404=9 R.C. 685=41 C.W.N. 
605. 

- S. 178— Monthly tenancy — Kabuliyat— 

Clause that tenant not to claim compensation in 
case of acquisition—Effect of—Tenant making 
improvements—Right of. 

A clause that the tenant is not to receive any 
compensation in case the acquisition of land is 
made by Government or Municipality is not in¬ 
consistent with the nature of the tenancy, namely, 
the tenancy being one from month to month. The 
clause regarding the non-taking of compensation 
cannot be said to be a clause which is collateral 
to the ordinary incident of the holding. But the 
clause does not preclude the tenant from claiming 
such part of the compensation as has been the 
result of the improvements on the land made by 
the tenant; in other words such part of the com¬ 
pensation as had been the result of improvements 
which have enhanced the market value of the 
land: Bradbury v Grimble & Co.. (1920) 2 Ch. D. 
548 and Sherwood v. Tucker, (1924) 2 Ch. D. 440, 
Ref. (D. N. Mitter and Patterson, JJ.) Radha 
Nath Maity v . Krishna Chandra Mukerji- 165 

I. C. 682=9 R.C. 445=40 C.W.N. 722=63 C.L. 

J. 72=A.I.R. 1936 Cal. 249. 

-S. 178— Scope — Acquisition of land — Occu¬ 
pancy raiyat agreeing to abandon claim for—If 
bound by agreement. 

Even in the case of an occupancy raiyat a clause 
in a kabuliat with regard to the tenant abandon¬ 
ing any claim to compensation money is effective 
and does not hit in any way the provisions of 
S. 178, Bengal Tenancy Act. ( D. N. Mitter and 
Patterson, JJ.) Radha Nath Maity v. Krishna 
Chandra Mukerji. 165 I.C. 682=9 R C. 445= 
40 C.W.N. 722=63 C.L. J. 72=A.I.R. 1936 Cal. 
249. 

—-- S. 178 (f)—Scope and effect of—Under- 

raiyatin possession as service tenure —Subsequent 
lease before 1928 expiring after 1928—If protect¬ 
ed from ejectment bv holding for over 12 years— 
Right to claim benefit of S. 48-C (1), proviso (2). 
Sec Bengal Tenancy Act, S. 48-C(l), Proviso 
(2). 40 C.W.N. 1275. 

--S. 178, proviso (1)— Applicability —Kabu¬ 
liat of forest land for purposes of reclamation- 
stipulation for interest at one anna per rupee per 
month — Enforceability. 

Where the terms of a kabuliat of the year 1876 
evidence a demise in favour of tenants by way of 
a Howladari Potta of certain land covered by 
forest consisting of timber and nals, for the pur- 
I pose of reclamation, and all the terms usually 
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^. a reclamation lease are also present in 
the kabuhat, the kabuliat must be held to be a 
Oona fide lease for reclamation purposes, so as to 
attraetthe operation^ of proviso (1) to S. 173, 
13. l Act. A stipulation in such a lease for pay¬ 
ment or interest in respect of arrears of rent at 
ne rate of one anna per rupee per mensem is 
legal and enforceable. ( Guha and Khundkar, JJ.) 
Upf.ndra Nath Das v. Surendra Nath Roy 
Sircar 63 C.L.J 283. 

7 "?• 179— Scope— Kabuliyat —Stipulation in 

providing for 6\ per cent, per month interest in 
case of default in instalment even in respect in¬ 
significant or petty default—Power of Court to 
relieve against—Contract Act, S. 74, etc. 

Under S. 179 of the B. T. Act, the parties are 
competent to make their own contract. But if a 
provision in a kabuliyat is found to be a penalty, 
the Court has ample jurisdiction to grant proper 
relief to the tenant. Where a tenant in his kabu¬ 
liyat undertook that he would not deposit any 
amount of rent, road cess, etc., that fell short of 
the amount of any kist. and that if any instalment 
of rent, road cess, etc., paid by him fell short by 
even a rupee the landlord in that case should be 
competent to realise interest for default at the 
rate of 6* per cent, per mensem on the entire 
amount of m^alment °r rent, etc, from the date 
of default to the dale of realization without any 
objection on his part. 

Held, that the stipulation was one by way of 
penalty coming within the mischief of S. 74, Con¬ 
tract Act, and could be relieved against, and that 
the landlord was entitled only to reasonable 
damages or compensation. Interest at 12 per 
cent, per annum was considered reasonable under 
the circumstances and damages and compensation 
were allowed at that rate. ( Harries , C.J. and 
Manohar tall, J.) Jangdhari Singh v. Badri 
Narayan Singh. 1939 P.W.N. 220. 

-S. 179— Scope— Mokrari mourashi pottas 

—Payment of selami and fixing of annual rent 
—Simultaneous ekrarnama undertaking to sur¬ 
render land on payment of Selami, etc., zuithin 
fixed time—Enforceability—Plea of occupancy 
right—Maintainability. 

Plaintiffs let out certain lands to the defendants 
by mokrari mourashi pottas, taking selamis and 
fixing annual rents. On the same date and simul¬ 
taneously with them, defendants executed 
ekramamas to the plaintiffs, stipulating that if 
within fifteen years from the date of the ekrar- 
namas, the amount of selami paid for the mokrari 
mourashi pottas together with the costs of the 
ekramamas were paid, they would execute deeds 
of surrender in respect of the mokrari mourashi 
pottas and return the lands. 

Held, that the contract evidenced by the ekrar- 
namas was valid and enforceable and did not con¬ 
travene the provisions of S. 178, B. T. Act, and 
that the defendants could not avoid the agree¬ 
ment lawfully entered into by them by asserting 
that they had acquired occupancy rights in the 
lands, in view of S. 179 of the B. T. Act. ( Guha 
and Bartley, JJ.) Shib Narayan Ghose v. Gopal- 
chandra Ghosf.. 40 C.W.N. 1366 

- -S. 182— Applicability—Holding acquired 

subsequent to homestead—Benefit of S. 182— If 
available. 

When a raiyat holds his homestead otherwise 
than as part of his holding, he is entitled to the 
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benefit of S. 182, although he may have become a 
raiyat subsequently to the taking of his resi¬ 
dential tenancy. (Edgley , /.) Kalikumar Deb 

v f, EC nVxrlr 0 / nc SrA * TE T 167 IC - 310=9 R -C. 684 
=41 C.W.N. 405=A.I.R. 1936 Cal. 528. 

~ S * Applicability—Homestead— Kabu¬ 

li 1 * creating tenancy at will—Subsequent acqui¬ 
sition of occupancy right by tenant—Effect- 

homestead t >rotecte d from ejectment from 

If a raiyat s homestead is not part of his agri¬ 
cultural holding, i e., if he holds the homestead 
otherwise than as a part of his holding, the 
incidents of his tenancy of the homestead are 
regulated by the Bengal Tenancy Act, and he can 
claim the benefit of S. 182, B. T. Act, notwith¬ 
standing that the status of an occupancy raiyat is 
acquired by the tenant subsequent to his taking 
the homestead for residential purposes and not- 
withstanding that the kabuliyat in respect of the 
homestead creates only a tenancy at will termin¬ 
able by notice to quit. The tenant acquires 
occupancy rights in the homestead as well and 
cannot be ejected from it on the basis of the 
kabuliyat. (Nasim Ali and Henderson, JJ.) 

rji L i- N U C .^ NDR/ ^ Daw v ‘ Ab-u-Rakhar Naskar. 
163 I.C. 406=9 R.C. 22=40 C.W.N. 599=A.I.R. 
1936 Cal. 565. 


■S. 182— Applicability—Homestead situated 
tn municipal area. 

S. 182 of the B. T. Act applies to a homestead 
which is situated within a municipal area which 
has not been notified as provided for in S. 1 (3) 
(iii) of the said Act. The tenant is entitled to the 
benefit of that section in spite of the fact that the 
homestead does not constitute an agricultural 
tenancy. (S.K. Ghose. J.\ Panchanon Chau- 
dhury v. Samatul Chandra. 173 I.C. 602=10 

R.C. 542=41 C.W.N. 1327=A.I.R. 1937 Cal. 
695. 

-S. 182 (as amended in 1928)— If retros¬ 
pective. 

S. 182 of the Amending Act of 1928 became 
applicable to tenancies which were in existence at 
the time of the passing of the Amending Act. 
Both raiyats and under-raiyats on that date 
would get the benefit of the new section and 
would therefore be entitled to hold their home¬ 
stead subject to the provisions of the Act as 
amended and the incidents of their homestead 
will be governed by provisions of new Act appli¬ 
cable to raiyats and under-raiyats. ( Edgley , J.) 
Kalikumar Deb v. Secretary of State. 167 I.C. 
310=9 R.C. 684=41 C.W.N. 405=A.I.R. 1936 
Cal. 528. 

-S. 182 —Settled raiyat—Acquisition of 

occupancy in homestead—Subsequent sale of 
agricultural holding — Effect—Occupancy in 
homestead—If lost — T. P. Act—Applicability. 

Where the settled raiyats of a village in respect 
of agricultural lands acquire occupancy rights in 
homestead lands, under S. 182 of the B. T. Act, 
the mere fact that they subsequently sell away 
the agricultural lands, in respect of which they 
have occupancy rights, cannot divest them of 
their right of occupancy in their homestead. The 
incidents of the tenancy would still be governed 
by the B. T. Act and not by the T. P. Act. ( Nasim 
Ali, J.) Haru Charan Manna v. Sourendra 
' Nath Ghosh. 40 C.W.N. 182 (1). 
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-S. 183—Scope—Diluvion of lands in hold¬ 
ing—Tenants ceasing to pay rent— Abandonment 
of holding—Usage as to—Validity. See Land¬ 
lord and Tenant—Abandonment. 18 Pat.L. 1. 
477=A.I.R. 1937 Pat. 458. 

S. 183—Scope—Occupancy holding—Right 


BENGAL TENANCY ACT (1885), S. 193. 

joining in the proceeding as co-applicants. In 
order that the other co-sharer landlords may get 
an opportunity of joining in the proceeding, tlie 
notice to join must be given to them before the 
period of limitation expires (i.c ) within the 
time prescribed by S. 26-F (4). Where the appli¬ 
cant for pre-emption under S. 26-F (1) does all 


ing de t d enan° n o 0 f £ j that is required of hi... but on account of mistake 

Act Ss 52 and 183. 18 Pat.L.T. 477=A.I.R. of the Court or the laches of Court olhcers, the 

Ana notice is not served upon the co-sharer landlords 


1937 Pat. 458. , .. . . 

_.S. 184 (1)— Question of limitation not 

raised by pleadings—When may not be raised in 

appeal. _ . 

S. 184 (1) of the B. T. Act does not overrule 

the provisions of 0. 8, R. 2, C. P. Code, and a 
question of limitation should not be allowed to be 
raised before the Appellate Court, if the neces¬ 
sary facts had not been pleaded and so attention 
had not been drawn to them at the time of the 
trial. S. 184(1) requires a suit to be dismissed 
even in an ex parte case although limitation has 
not been pleaded, only if it is clear from undis¬ 
puted facts that the suit was filed after the 
period of limitation. ( Mukherjea and Roxburgh, 
JJ.) Bajroga Khatun v. Province of Bengal. 
I.L.R. (1939) 2 Cal. 358=187 I.C. 301=12 R.C. 
564=43 C.W.N. 1096=A.I.R. 1940 Cal. 113. 

-S. 188—Construction-Giving opportunity 

of joining in the proceedings’—Meaning of— 
Duty of co-sharer landlord applying for pre¬ 
emption under S. 26-F (1). See B. T. Act, 
Ss. 26-F (1) and 188. 40 C.W.N. 1023=A.I.R. 
1936 Cal. 576. 

-S. 188— Scope — Non-compliance with — 

Effect—Application under S. 26-F ( 1) beyond time 
— Procedure. 

If an application for pre-emption under S. 26-F 
(1) does not comply with the provisions of S. 188 
of the B. T. Act or is defective and not made 
good within time, the application will have to be 
dismissed on that ground; but the so-called defect 
cannot nullify the provisions of S. 26-F (4) (b) 
by authorizing the Court to receive as a good de¬ 
posit an amount of money put into Court beyond 
the periods mentioned in S. 26-F (4) (a). In such 
a case mistakes and omissions of the Court 
itself or of its officers are out of the question. 

(R C. Mitter, J.) Sachindra Nath Chakra- 
varty v. Trailakya Nath Chakravarty. I.L.R. 
(1937) 1 Cal. 112=167 I.C. 482=9 R.C. 698= 
40 C.W.N. 1023=A I.R. 1936 Cal. 576. 

--S. 188 (1)—Scope—Transfer of holding— 

Evasion of payment of transferee by false state¬ 
ment as to relationship of transferor to trans¬ 
feree—Remedy of landlord—Application or suit 
—Court entertaining application without Court- 
fee as required for suit—Revision—If open. See 
B. T. Act, S. 26-J. 63 CL.J. 103. 

— S 188 (1) proviso — Application by co¬ 
sharer landlord for pre emption under S. 26-F (2) 
--Notice on other co-sharer landlords not served 
in time owing to hches of Court officers—Their 
application under S. 26-F (4) dismissed as time 
barred -Application under S. 26-F ( 1) — Maintain¬ 
ability. 

In order to entitle a co-sharer landlord who 
applies for pre-emption under S. 26-F (I) of B.T. 
Act to get the benefit of the proviso to S. 188 (1) 
of that Act, the other co-sharer landlords must 
not only be made parties defendants to the pro¬ 
ceeding but they must be given an opportunity of 


notice is not served up 
in time and their application under S. 26-F (4) 
(a) to join in the proceeding as co-applicants is 
rejected as barred by limitation, the application 
under S. 26 F (1) is not hit by S. 188 and is main¬ 
tainable. (Nasim Ali, J.) Fazle Rahaman Pro- 
duan v. Baharulla Prodhan. 41 C.W.N. 444. 

-S. 188, proviso (1)—Scope—Transfer fee 

due to landlord—Payment only in part—Reco¬ 
very of balance—Procedure—Suit—If barred. 
•see B. T. Act, Ss.26-J and 188, Proviso (1). 63 
C.L.J. 105. 

- S. 191— Scope—Zamindar granting tttoka- 

rari lease of asli and diara lands at consolidated 
rental—Revenue officers settling rent payable by 
tenant of diara portion — Government settling 
diara lands as temporarily settled estate with 
Zamindar—Contract of lease—If affected. 

When a Zamindar grants a mokarrari lease in 
respect of lands compri-ing his asli lands and 
diara lands accreted to his estate at a consolidat¬ 
ed rental, his contract is not affected when the 
revenue officers settle the rent payable by the 
said tenant of the diara portion under S. 104 of 
the B. T. Act and Government settles the diara 
lands as temporarily settled estate with the 
said Zamindar The contract is not hit by S. 191 
of the Act. When the contract is for one tenancy 
bearing a consolidated rent covering both lands 
of the permanently settled estate and diara lands, 
the contract cannot be split up, whether at the 
instance of the Revenue officer or of the landlord 
alone or of the tenant alone, and made into two. 
That would be creating a new contract between 
the parties, i.e , substituting two tenancies in the 
place of one. This can only be done by the 
mutual consent of the landlord and tenant, S. 191 
contemplates that a lease or contract (provided 
it is made after the passing of the B. T. Act) 
may be seperseded as therein stated, only where 
the area comprised in the tenure or holding to 
which the contract relates is situate wholly in an 
estate not subject to a subsisting permanent 
settlement. (R.C. Mitter and Biswas, JJ.) Srish 
Chandra Nandi v. Midnapore Zamindary Co., 
Ltd. IL.R. (1933) 2 Cal. 41=181 I.C. 370=11 
R.C. 802=67 C.L J. 202=A.I.R. 1938 Cal. 853. 

S. 193 and Sch. III. Art. 2 (b)— Applicabi¬ 


lity-Settlement of toddy trees for taking juice — 
Suit for settlement money—If one for rent under 
Tenancy Act—Limitation Act, Art. 110— Jurisdic¬ 
tion—Small Cause Court. 

A person taking a settlement of date and toddy 
palm trees, who gets the right to take the juice 
of the trees for the season is not a tenant, nor is 
the person settling the trees a landlord within the 
meaning of the B. T. Act. A suit by the settlor 
against the settlement holder for recovery of 
money due under the settlement is not a suit bet¬ 
ween a landlord and a tenant and does not fall 
under S. 193 of the B. T ; Act. No part of the 
provisions of the Act applies to such a suit. The 
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| 0 f T p T u T rp ? Ses of Imitation not 

Art 10 r UII ° flhe B T - Act » but by 

Art. 110 of the Limitation Act. The suit not 

being a suit for immovable property is a suit 

cognizable by the Small Cause Court and must 

therefore be brought in that Court and notin 

the Court of the Munsif as an ordinary suit 

* 7 5\ er i? e B ‘ Act * garwala and Rowland, 
Vi'l ^ m K hwar Singh v. Mahabir Pasi. 15 

?7 a , 6 ,\ 6 T 16 ? t. C 484=9 R.P. 301 (1)=3 B.R. 
171=1 J ?« tL T - 363=A.I.R. 1936 Pat. 403 
-—b. 195 (e) (as amended in 1929)— Retros¬ 
pective operation. 

. The amended Cl. (e) of S. 195 of the B. T. Act 
is not retrospective in its operation. Where, 
therefore, the putni sale took place before the 
amended section came into force in 1929, an occu¬ 
pancy raiyat cannot claim the benefit of S. 11 Cl. 
(3) of the Putni Regulation by reason of the ex¬ 
tended definition of the expression "khudkhast 

™'at given in amended S. 195 (c), B. T. Act. 
( Mnkherjea, J.) Annada Prasanna v. Ram 
Saran Kower. 41 C.W.N 1234=176 I.C 602= 
11 R C. 133=A.I.R. 1937 Cal. 686. 

—-Sch. Ill, Art. 1— Applicability — Suit in 

ejectment on breach of covenant against alienation 
Lessee not appealing against decree in eject¬ 
ment—Right of transferee to plead Sch. Ill, 
Art. 1, trt bar. 

In a suit for ejectment for breach of a cove¬ 
nant against alienation, when the lessee-trans¬ 
feror does not appeal against the decree in eject¬ 
ment, the transferee from the lessee cannot plead 
limitation by calling to his aid Art. 1 of Sch. Ill 
to the B. T. Act, and the landlord is entitled to 
eject the transferee. ( Dhavle and Agarwala, JJ.) 
Thakur Dayal Singh v. Rai Promotha Nath 
Mitra. 15 Pat. 673=9 R.P. 136=164 I.C 811 
(2) = 17 Pat.L.T. 502=1936 P.W.N. 534=A.I.R. 
1936 Pat. 493. 


“ Sch. Ill, Art 2— Applicability—Lease for 
collection of rent—Limitation Act, Art 116. 

■ T . h e B - T. Act applies only to a lease for an 
agricultural purpose and not to a lease which is a 
lease of agricultural lands, but not for an agri- 
cultural purpose. The true test to determine 
whether a lease for collection of rents does or 

u\u 0t 4 ? m , e w J thin thc . Ac .t is ’ therefore, not 
whether the lands comprised in it are or are not 
agricultural lands, but whether or not the letting 
was for agricultural purposes. Where the letting 
is merely for collection of rents, and there is no 
question of the lessee being required or expected 
to bring any land under cultivation either himself 
? r .by members of his family or by servants or 
labourers or by establishing tenants on the land, 
t e mere fact that the land is agricultural or that 
there are cultivating tenants on it, would not 
make the lease one for an agricultural purpose, 
ouch a lease is, therefore, not subject to the ope¬ 
ration of the B. T Act, and the special rule of 
limitation prescribed by that Act will accordingly 
not apply. If the lease is in writing and regis¬ 
tered, a suit for rent based on such a lease will 
/ 9£°^ erne 4 by Art. 116 of the Limitation Act. 
{Henderson and Biswas, JJ.) Alauddin Aham- 
mad v. Tomizuddin Ahammad. I.L.R. (1937)2 
Cal. 631=173 I.C. 540=10 R.C. 535=41 C.W. 
N, 1001« A.I.R. 1937 Cal. 587. 

“ 7 f-—Sch. Ill, Art. 3— Applicability — Disposses¬ 
sion by landlord as auction-purchaser. 
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Dispossession by the landlords as auction pur¬ 
chasers does come under the provisions of the 
special law of limitation under Art. 3 of Sch III 
A.I.R. 1927 Cal. 488, Rcl. on. (Jac^J)Am- 
Ruonm Sarkar v. N is ar udd in Sarkar. 175 I.C 
697=10 R.C. 815=A.I.R. 1938 Cal. 276. 

Sch. Ill, Art. 3— Applicability — Landlord 
dispossessing tenant from possession obtained in 

execution of mortgage decree against co-sharer 
tenants. 

Where a tenant in execution of a mortgage 
decree against his co-sharer tenants obtains their 
rights in the land, he represents the tenancy and 

when he is dispossessed by the landlord the rule 

n r,, itatio ? would a PP*y- A.I.R. 1936 

Cal. 299, R el. on. {Jack, J.) Amiruddin Sar- 

kar V. Nisaruddin Sarkar. 175 I.C. 697=10 
R.C. 815=A.I.R 1938 Cal. 276. 

- Sch. Ill, Art. 3— Applicability—Landlord 
setting up servant as tenant and dispossessing 
raiyat through him—Suit by raiyat to recover 
possession—Limitation. 

Mere allegations or suggestions in the pleadings 
are insufficient material on which to base a con¬ 
clusion that dispossession was dispossession by 
the landlord. Where the landlord does not 
directly dispossess the raiyat, but sets up his ser¬ 
vant as a tenant who dispossesses the raiyat, the 
dispossession is by landlord and a suit by the 
raiyat to recover possession is governed by Art. 3. 
{Agarwala, J.) Bindeshwari Rai v Ram Palak 
Singh. 175 I.C 91=4 B.R. 521=10 R.P. 580= 
1938 P.W.N. 741=A.I.R. 1938 Pat. 181. 

-Sch. Ill, Art. 3— Applicability and con¬ 
struction—Strict construction — Transferable 

occupancy holding—Purchase by mortgagee in 
execution of decree on mortgage—Suit for pos¬ 
session against Prior landlord purchaser in execu¬ 
tion of money decree against mortgagor-tenant — 
Limitation-Starting point. 

The provision as to the special period of limi¬ 
tation contained in Sch. Ill, Art. 3, B. T. Act, 
must be construed as other statutes prescribing 
limitation of suits and actions are construed, 
strictly against the party seeking to apply the 
same. The well-settled general rule, that the 
statute of limitation will not run against a mort¬ 
gagee purchaser, at a sale in execution of a 
decree on his mortgage against his mortgagor, 
until the ownership in, and beneficial title to, the 
land vested in him for the first time under the 
decree and sale on his mortgage, cannot be com¬ 
pletely ignored in applying the provisions of 
Art. 3. Sch. Ill, B. T. Act. Nor can a landlord 
purchasing his tenant’s holding at a sale in exe¬ 
cution of a money decree against his tenant 
altogether ignore the rights accruing by a transfer 
by way of mortgage of a tenancy that is transfer¬ 
able, and defeat the rights of such a mortgagee in 
view of a special provision as to limitation of 
suits of a particular nature, such as is contained 
in Sch. Ill, Art. 3. {Guha and Lodge, JJ.) Gosta 
Behari Pramanik v. Amiya Kumar Das. 63 
Cal. 503=165 I.C. 135=9 R.C. 346=40 C.W.N. 
135. 

——Sch. Ill, Art. I—Applicability—Disposses¬ 
sion by landlord as auction-purchaser in execution 
sale under money decree—Suit within two years— 

If necessary. 

The fact that a landlord dispossesses his occu¬ 
pancy tenant as auction-purchaser of the holding. 
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at a sale in execution of a money decree against 
the tenant cannot take the case out of the opera¬ 
tion of Art. 3, Sch. Ill of the B. T. Act. Again 
the mere fact that the dispossession is brought 
about by the process of the Court cannot take 
away the case from the operation of Art. 3, be¬ 
cause the responsibility for the dispossession is 
on the landlord who resorts to the process of the 
Court as a mode of effecting ouster. The dispos¬ 
sessed raiyat must in such a case bring his suit 
within two years of the dispossession. (Nasim 
Ali and Henderson. JJ.) Sheikh Alam v. Atul 
Chandra Roy 163 I.C 84=8 R.C. 686=40 C 
W.N. 173=A I R. 1936 Cal. 299 

-Sch. Ill, Art. 3— Applicability—Mortgage 

of transferable occupancy holding—Purchase of 
holding by co-sharer of land in execution of money 
decree and actual Possession for over two years — 
Subsequent Purchase by mortgagee in execution 
of his mortgage decree—Suit for actual posses¬ 
sion after delivery of symbolical possession — 
Limitation. 

Plaintiffs were mortgagees of a holding of a 

raiyat who had transferable occupancy right in 

the holding mortgaged. They obtained decrees 

on the mortgage and purchased the holding in 

execution of the decrees and took symbolical 

delivery of possession through Court on 

20-8-1927. When they attempted to take actual 

possession, they were resisted by the defendant 

who set up title as a co-sharer landlord who had 

purchased the holding at a sale in execution of a 

money-decree against the raiyat which he had 

obtained. The defendant, as such purchaser had 

f a *f en ac |ual delivery of possession on 25-6-1924 

and remained in possession thereafter keeping the 

raiyat out of possession. Plaintiffs thereupon 

instituted suits for possession on 17-8-19^9. 

Held, that the special provision as to limitation 

contained in Art. 3 of Sch. Ill of the B. T. Act 

was not applicable to the suits, and that the fact 

that the defendant (co-sharer landlord) had been 

in possession since 25-6-1924 did not and could 

not amount to dispossession of the plaintiffs 

within the meaning of Art. 3, Sch. Ill, B. T. Act, 

as plaintiffs had never been in, and had no right 

t0 P° s ^ ess » on before 20-8-1927. ( Guha and Lodge, 

JJ.) Gosta Behari Pramanik v. Amiya Kumar 

r «r « 3 Cal - 503=165 I.C. 135=9 R.C. 346=40 
C.W.N 135. 

■ -—-Sch. Ill, Art. 3— Applicability—Occupancy 
holding—Tenant losing land by diluvion — Subse¬ 
quent reformation — Proceedings by landlord 
under S. 145, Cr. P. Code- Finding of taking oj 
Possession by landlord on re-appearance—Suit by 
tenant for declaration of occupancy right and pos¬ 
session — Limitation. 

Where a tenant loses his land by diluvion, and 
it is found in proceedings under S. 145, Cr. P 
Code, that the landlord took possession of the 
land on its re-appearance, there is no disposses¬ 
sion of the tenant by the landlord ; and a suit bj 
the tenant for a declaration of his occupancy 
rights in the land and for possession does noi 
all under Art. 3, Sch. Ill of the Bengal Tenancj 
Act. ( Agarwala and Madan, JJ.) Rudra Narain 
biNOH v. Kedar Nath Singh. 170 I C 754—“= 

B R 762=10 R P. 148=18 Pat.L.T 477 - 193 ? 

P.W.N. S26=A.I.R. 1937 Pat. 458 3 ' 

r~-Sch. III. Art. 3— Applicability—Suit foi 
Possessiottr^-No allegation that landlord instigatea 

CL D.—3a 


BENGAL TENANCY ACT (1885), SCH. Ill, 

ART. 6. 

dispossession—No evidence to prove landlord 
responsible for his dispossession — Landlord 
denying any dispute with plaintiff — Limitation. 

Where in a suit for possession of a holding the 
plaintiff stated in the plaint that he was dispos¬ 
sessed by the defendjnt> third persons claiming 
land, and he did not allege that the defendant 
landlord instigated or assisted such third persons 
in his dispossession, and no evidence was adduced 
by him to show that the landlord was responsible 
for his dispossession, but. on the contrary, the 
land ord denied that there was any dispute with 
the plaintiff. 

Held, that the suit was governed by the general 
law of limitation and not by the special period of 
limitation prescribed by Art. 3, B. T. Act. (Agar- 
wala and Madan, JJ.) Shive SaRAN Rai v. 
Sukhdeo Rai. 4 B R. 20=171 I.C. 317 = 10 R. 
P. 192=A.I.R. 1937 Pat. 418. 

-Sch. Ill, Art. 3— Applicability — Usufruc¬ 
tuary mortgage by raiyat—Mortgagee in posses¬ 
sion—Dispossession by landlord—Suit by mort¬ 
gagee for possession — Limitation. 

The provisions of Art. 3 of Sch. Ill of the 
Bengal Tenancy Act are attracted if a raiyat 
wants to recover pos-ession by a suit from his 
landlord who has wrongfully dispossessed him 
from his holding, whether such dispossession be 
by the landlord as such or as auction-purchaser 
of the holding at a sale in execution of a money- 
decree against the tenant and taking possession 
through Court. A usufrucitiary mortgagee who 
is in possession of the h >lding at the time of 
such dispossession is also hit bv Art. 3, Sch. Ill, 
and must bring a suit for ejectment against the 
landlord within the time prescribed by Art. 3, in 
as much as he has a right to put an end to the 
trespass by the landlord. (Nasim Ali and Hen¬ 
derson. JJ.) Sheikh Alam v. Atul Chandra 
Roy 163 I.C. 84=8 R.C. 686=40 C.W.N. 173= 
A I R. 1936 Cal. 299. 

-Sch. Ill, Art. 3— Construction —“ Dispos¬ 
session'—Meaning of—Money decree against ten¬ 
ant in favour of co-sharer landlord—Sale of 
holding in execution—Purchase by co-sharer 
landlord and delivery of possession—If “ dispos¬ 
session 

A dispossession effected by the act of delivery 
of possession by the Court to a co sharer landlord 
as auction-purchaser of the lands appertaining to 
the tenancy of his tenant at a sale in execution of 
a money-decree is not dispossession by the land¬ 
lord within the meaning of Art. 3, Sch. Ill of the 
Bengal Tenancy Act. ( Guha and Lodge, JJ.) 
Gosta Behari Pramanik v Amiya Kumar Das. 
63 Cal 503=165 I.C. 135=9 R.C. 346=40 C.W. 
N. 135. 

-Sch. Ill, Art. 6, Proviso— Interpretation. 

The two arms of the proviso to Art. 6, Sch. Ill 
of the B.T. Act. should be read together, and it 
comes to this that normally the period of limita¬ 
tion for pursuing execution is three years from 
the date of the decree. But if in the course of 
that period a sale has taken place, and sub¬ 
sequently that sale has been set aside, the inter¬ 
vening period is not to be counted, if he then 
desires to go on with the execution, provided 
there is no further break in the continuity of the 
execution proceedings due to his own inaction. 
Otherwise, the total period of time within which 
the decree-holder must set in motion proceedings 



499 


QUINQUENNIAL DIGEST, 1936—1940 


500 


BENGAL TENANCY ACT (1885), CH. XIV. 

for enforcing his decree is a period of three 
years. (Costello and Biswas, JJ.) Siddfswar 
Ghose v. Panchanan. I.L.R. (1938) 2 Cal. 125 
=177 I.C. 110 = 11 R.C. 204=42 C.W.N. 485= 
A.I.R. 1938 Cal. 390. 

[Reversing A.I R. 1937 Cal. 490.] 

“ Chap. XIV— Applicability—Suit for rent by 

landlord—Transfer of holding by tenant pending 
suit—Transferee not impleaded — Decree—If rent 
decree — Execution—Claim by transferee under 
O. 21, R. 58, C. P. Code — Maintainability. 

Where after the institution by the landlord of 
a suit for recovery of the rent of an occupancy 
holding from the tenant, the latter transfers the 
holding to another, and the landlord, though 
aware of the transfer, does not make the trans¬ 
feree a party to the suit, the decree passed 
against the defendant on record is not a rent 
decree which can be executed under the proce¬ 
dure of Ch. XIV of the Bengal Tenancy Act 
When, therefore, the landlord attempts to 
execute the decree under the special procedure 
provided for in Ch. XIV, the transferee of the 
holding is entitled to object to the same and 
prefer a claim under O. 21, R. 58, C.P. Code. 

Obiter —The landlord can possibly preserve his 
security of the holding by adding the transferee 
in the execution proceedings. (R. C. Mitter, J.) 
Maharaj Bahadur Singh v. Nari Mollani. 63 
Cal. 1117 = 165 I.C. 17=9 R.C. 363=40 C.W.N. 
683=A.I.R. 1936 Cal. 279. 

- Chap. XIV —Rent decree—Transferee of 

putni tenure not recognised by landlord—Suit for 
rent against putnidar—On 'objection by latter , 
transferee impleaded as party defendant—Decree 
obtained against Putnidar alone—If rent decree. 

So long as a Transferee of a putni tenure is not 
recognised by the landlord and his name is not 
registered in the landlord's slierista in confor¬ 
mity with the provisions of Ss. 5 and 6 of the 
Putni Regulation, the latter may sue the original 
putnidar for rent and put the tenure up to sale in 
execution of the decree without any notice to the 
assignee. The mere fact that in the rent suit, on 
objection by the putnidar, the landlord impleads 
the transferee as a party defendant cannot be 
construed as an act of recognition on the part of 
the landlord. If, therefare, in such a suit the 
landlord obtains a decree against the original 
putnidar alone, the decree can be executed as a 
rent decree by sale of the tenure under the pro¬ 
visions of Chap. XIV of the B. T. Act. ( Mtikh - 
erjea, J.) Radharani Debi v. Bijoy Chand 
Mahatap. I.L.R. (1938) 2 Cal. 527=180 I.C 

716=11 R.C. 725=42 C.W.N. 890=A I.R, 1939 
Cal. 257. 

BENGAL VILLAGE CHOWKIDARI ACT 
(VI OF 1870)— Mokarari grant of Chowkidari 
Chakran lands—Resumption by Government and 
Settlement with zamindar—Latter settling with 
new persons—Pesh Khash included in jama— 
Mokarari—If bars claim of zamindar to fair and 
equitable rent. 

The plaintiff was the proprietor of estate to 
which the Chowkidari Chakran lands appertain. 
The defendant was a Mokararidar in respect of 
these lands by virtue of some grants made by the 
predecessor in interest of the plaintiff. The 
lands were resumed and were settled by the 
Collector under Chowkidari Act VI of 1870 with 
the plaintiff. The plaintiff after taking settle- 


B fNG. viLL. CHOWKIDARI ACT (1870), 

ment from the Collector made new settlement of 
these lands with certain persons and instituted 
suits for settlement of fair and equitable rent in 
respect of these lands. 

Held, that the mere fact that Pesh Khash 
which was being paid by the Chowkidars to the 
Zaraindars, was included in the jama and the 
Mokararidar was given the right to realise it 
from the Chowkidars, would not go to indicate 
that the Zamindar at the time of the grants gave 
up his right to get fair rent for these lands aris¬ 
ing out of events which were not contemplated 
then. The grants do not take away the right of 
Zamindar to get fair and equitable rent for the 
disputed lands after they have been resumed. 45 
I.A. 162 and 52 I.A. 355, Ref. ( Nasim Ali and 
Henderson. JJ.) Hrishikesh Law v. Satish 
Chandra Paul. 170 I.C. 634=10 R.C. 160= 
A.I R. 1936 Cal. 203. 

—-Chowkidari jagir—Liability to resumption. 

See Grant—Chowkidari Jagir. 17 Pat. 315. 

■ —;S. 50 —Chowkidari chakran lands lying in 
plaintiff's estate wrongly transferred to defendant 
—No contribution paid to chowkidari fund of'the 
union in which they were originally included — 
Lands subsequently transferred by Collector to 
plaintiff—Suit by latter for possession — Limita¬ 
tion-Starting point—Limitation Act, Art. 144. 

In 1907, certain Chowkidari Chakran lands 
lying within the plaintiff’s estate were by a 
mistake transferred by the Collector to the 
defendant under S. 50 of the Village Chowkidari 
Act and without any order under S. 61. These 
lands contributed nothing to the Chowkidari 
fund of the union within which they were 
originally included. They were subsequently 
resumed by Government and were transferred to 
the plaintiff by an order of Collector, dated 23rd 
January, 1920. under S. 50 of the Village Chow¬ 
kidari Act. The said order was communicated 
to him on March 8, 1920. On March 7, 1932, the 
plaintiff filed a suit for possession of these lands 
on the basis of that order. The defendant plead¬ 
ed that the plaintiff’s claim was barred by limita¬ 
tion as he was in adverse possession of the dis¬ 
puted lands from 1907. 

Held, that as the disputed lands contributed 
nothing to the chowkidari fund of the union in 
which they were originally included, the right of 
the chowkidars of that union to possess them in 
lieu of their services to that union was not 
affected by the order of transfer in 1907, and that 
the plaintiff’s right to possess could not, there¬ 
fore, accrue so long as the chowkidar’s right to 
possess continued, and that as the right of the 
chowkidars to possess the lands continued till 
1920 when the order of transfer in favour of the 
plaintiff was passed, the plaintiff’s right to take 
possession did not arise before 1920. 

Held, further, that time began to run not from 
the date of the order of transfer in favour of the 
plaintiff but from the issue of that order and the 
plaintiff’s suit therefore, was not barred under 
Art. 144 of the Limitation Act. {Nasim Ali and 
R. C. Mitter, JJ.) Narattam Dey v. Debendra 
Lal Khan. 173 I.C. 439=10 R.C. 518=41 C.W. 

N. 763=A.I.R. 1937 Cal. 343. 

- S. 55 —Purchase at sale under —When takes 

effect. 

A purchase at a sale held under S. 55 of Act VI 
of 1870 for arrears of Chaukidari assessment 
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takes effect on the day after that fixed by the 
Collector in the sale notification for payment of 
the arrears. ( Edgley , 7.) Kanti Chandra v. 
Suchitra Sundari. I L R. (1939) 2 Cal. 285= 
185 I.C. 560=12 R. C. 385=43 C W.N. 855=A.I. 

R. 1939 Cal. 606. 

BENGAL VILLAGE SELF-GOVERN¬ 
MENT ACT (V OF 1919), Ss. 6, 7 and 101 
and Rr. 6, 7 and 9— Person appointed member of 
Union Board under S. 6(3)— Such person's name 
appearing on list of candidates duly qualified under 

S. 7 (2) to be member of Board—Suit challenging 
his appointment—Jurisdiction of Civil Court. 

Under R. 6 the Circle Officer who is appointed 
to decide the claims and objections and to pre¬ 
pare the list of voters is the only person who is 
to determine as to who is entitled to vote at an 
election of members of the Union Board. Under 
R. 6 his decision is final. So also under R. 9 he 
is the only person who can decide the question 
of residence of any person within the Union and 
his decision as to residence of any person is also 
final. Where therefore the name of a person 
appointed to the Union Board as a member ap¬ 
pears on the list of candidates duly qualified 
under S. 7 (2), on a decision arrived at by the 
Circle Officer or tribunal appointed for the pur¬ 
pose under the Act and after proper proceedings 
taken in accordance with the Act. such person is 
a duly qualified person to be appointed a member 
of the Board under the provisions of S. 6 (3) of 
the Act. The appointment to the Union Board 
of such person is proper and a suit in ordinary 
Civil Court to challenge his appointment cannot 
lie on account of the exclusive jurisdiction best¬ 
owed by the Act on the Circle Officer to decide 
as to who is entitled to vote at the election of 
the Union Board 31 Rom. 604. Appl. {Derby 
shire, C.J. and D. N. Mitter, J.) <G\jani Kanta 
' ^o? IS T ()0 ^ ADA Mf -yur. 41 C.W.N. 706= 

169 1 o ™T 10 *’ C . 5=A 1 R. 1937 Cal. 277. 
d j t & r?/ Appointment of member to Union 
Board by Dt. Magistrate—Suit challenging vali¬ 
dity — Maintainability. 

It cannot be said that the District Magistrate is 
the final authority in the matter of the eligibility 
™ * person appointed by him as a member of the 
Union Board under S. 6 (3) of the Bengal Village 
Self-Government Act and that the appointment 

by him of a particular person is a decision bv him 

that the latter is qualified to be appointed, for 

that view would nullify the proviso to S. 6 (3) of 

the Act. Accordingly, a suit challenging the 

vahdity of such appointment is maintainable in a 

Civil Court. (R. C. Mitter, J.) Surendra Nath 

?«X.r^rE R0SAD Chandra Chakrabutty. 41 C 
W.N. 356. 

Z "S- 7 Construction-Joint undivided family 
—•Bather and son having joint interest in property 
—Cess paid by father—Right of son to vote 
. Where a father and son having joint interests 
in certain inherited property live together in one 
house, the son being supported by the father, it 
cannot be said that they are technically members 
of a joint family. Even if they are to be regard¬ 
ed as such, when the cess payable as the union 

rate is paid not by the family but by the father 
the son is not qualified to be a voter, even if the 
father nominates the son to take his place and 
allows him to vote in his place on behalf of the 
Joint family. (Jack, J.) Kasiruddin v. Maffi- 
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S. 31. 

suddin Ahmad. 63 Cal. 1163=165 I.C. 354=9 

R. C. 383=40 C.W.N. 753=A,I.R. 1936 Cal 295. 

-S. 7 (3) —Union Board election—Right of 

resident to vote—Title to place of residence—If 
essential—Son living in father's house—Right to 
vote. 

Under S. 7 (3) of the Bengal Village Self- 
Government Act. a person claiming to be a voter 
on the ground of residence withm a Union Board 
area must not only live within the union, but must 
also have title to the place of residence in which 
he lives. Otherwise he will not be eligible as 
having a place of residence within the union. 
Consequently a son who lives with his father in a 
house which belongs to the father cannot claim 
to be a voter by reason of such residence. {Jack, 
J.) Kasiruddin v. Maffizuppin Ahmad. 63 
Cal. 1163 = 165 I C. 354=9 R.C. 383=40 C.W.N. 
753=A.I.R 1936 Cal. 295. 

-S. 16 —Removal of Chairman of Union 

Board —Jurisdiction of Civil Court—Bengal Local 
Self -Government Act, S. 120. 

Where the action taken by the District Board 
under S. 16 of the Bengal Village Self-Govern¬ 
ment Act in removing the plaintiff from the office 
of the Chairman of a Union Board to which he 
was elected was without jurisdiction, the Civil 
Court has jurisdiction to grant the plaintiff a 
declaration in his favour. There is nothing in 

S. 120 of the Bengal Local Self-Government Act 
to suggest that the ordinary jurisdiction of the 
Courts to give the plaintiff a declaration to which 
he is entiiled has been taken away. (IJenderson, 
J.) District ^oard, Chittagong v. Emdadal 
Hoquf. 44 C.W.N. 362=A I.R. 1940 Cal. 305. 

-S. 27 (1) (b)— Construction of public drains 

—Issue of notice upon ozvner or occupier—If 
mandatory. 

It is not mandatory for the Union Board to 
issue any written notice upon the owner or occu¬ 
pier of the land under S. 27 (1) (b) of the Bengal 
Village Self-Government Act before undertaking 
any work in connection with the construction of 
public drains. {Edgley, J.) Imamuddin v. Moq- 
bulAhammed. 43 C.W.N. 555. 

-S. 31— Applicability— Halot used as public 

pathway during dry season and as public boatzvay 
during rainy season—If "zoaterzvay ’—Power of 
Union Board to raise level of and obstruct boat 
passage. 

A halot which is private property and which is 
used as a public pathway in dry season and as a 
public boat passage during the rainy season does 
not come under the operation of S. 31 of the 
Bengal Village Self-Government Act as a water- 

. . has therefore no authority 

to exercise control over the halot purporting to 
act under S. 31. Even assuming that S. 31 ap¬ 
plies, and that the Union Board has the control 
ana power to make improvements in regard to the 
halot, such control and power to make improve¬ 
ment can only be exercised in a manner consistent 
with the rights of user of the members of the 
public. When the public have acquired a right 
to use the halot as a boat passage during the 
rainy season, such right cannot be interfered 
with, and the Board cannot, under its powers 
under S 31. raise the level of the passage so as 
to totally obstruct the passage of boats. (Guha 
and Bartley, 77.) Lalit Mohan Saha v. Debendra- 
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nath Thakur. 63 Cal. 1221=165 I.C.281=9 

R. C. 367=40 C. W. N. 838=A. I. R. 1936 
Cal. 444. 

7 -S. 38 — “Assessment on circumstances with¬ 

in the union' — Meaning of. 

The words “assesssment on circumstances 
within the union’’ in S. 38 of the Village Self- 
Government Act must not be construed to mean 
that assessment should be made only on the 
income derived from properties within the union. 
( Jack , J.) Tarini Charan Kundu v. Sagarkandi 
Union Board. 172 I.C. 548=10 R.C. 393=41 C. 
W.N. 802=65 C.L.J. 337=A.I.R. 1937 Cal. 405. 

- S. 63 —Member of Union Board acting in 

pursuance of resolution of that Board — Prosecu¬ 
tion for such action — Maintainability. 

If an officer or member of a Union Board acts 
in pursuance of a resolution of that Board duly 
and properly passed, his prosecution in respect of 
such action is barred under the provisions of 

S. 63 of the Bengal Village Self-Government Act, 
unless the prosecution shows that he secured the 
passage of the resolution by improper means or 
that otherwise he was acting mala fide or merely 
in his own interest. ( Edgley, J .) Imamuddin v. 
Moqbul Ahammad. 43 C.W.N. 555. 

- S. 63 —Protection under—Union Board, 

when can avail—Encroachment by Union Board 
on private property—Suit for its removal— If lies. 

Before the Union Hoard can avail themselves 
of the advantage of S. 63 of the Village Self- 
Government Act, it is necessary for them to show 
that the act complained of was done both law¬ 
fully as well as in good faith with due care and 
attention, under the provisions of the Act. If 
the land is not a public road but the private pro- 
pert} of an owner, an act of encroachment upon 
it by the union Board, cannot be said to be a law- I 
ful act done under the provisions of the Act, 1 
even though they may have an honest belief that 
it was really vested in them. S. 63, therefore, 
does not protect the Union Board from a suit 
for removal of an encroachment by them upon 
private property. ( Mukherjea , J.) Kf.daruddin 
Ahamadv. Samsur Mata. 41 C.W.N. 769=169 
I.C. 771=10 R.C. 54=A.I.R. 1937 Cal. 355. 

- S. 64 — Applicability—Suit to establish 

easement right. 

A suit against the Union Board for the esta¬ 
blishment of easement rights does not come with¬ 
in the purview of S. 64 of the Village Self- 
Government Act. The suits contemplated by 
that section are those where the plaintiff claims 
damages or compensation for some wrongful act 
committed by the Union Board or their officers in 
the exercise or honestly supposed exercise of 
their statutory powers. (Mukherjea , J.) Keda- 
ruddin Ahmed v. Samsur Mata. 169 I.C. 771= 
10 R.C. 54=41 C.W.N. 769=A.I.R. 1937 Cal. 
355. 

-—-—S. 64— Benefit of protection under — If 
limited to acts done bona fide. 

The protection afforded by S. 64 of the Bengal 
Village Self-Government Act is not confined to 
acts done by the Board or a member thereof bona 
fide in the due discharge of duty. The Board or 
member is entitled to protection of S. 64 even 
when the acts complained are alleged to be done 
maliciously. ( M.C. Ghose, J.) Hem Chandra 
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Roy Choudhury v. Tarapada Sanyal. 40 C. 
W N. 500. 

-—S. 64— Limitation of three months—Appli¬ 
cability—Union Board not properly constituted — 
Right to claim benefit of section. 

The three months' limitation provided by S. 64 
of the Bengal Village Self-Government Act is 
applicable, if the Board concerned is actually 
functioning as such on the date of the Act com¬ 
plained of, even if the Board happens to be not 
duly constituted. Even if there be a legal flaw in 
the appointment of the Board or of its members, 
benefit of the section can be claimed by the Board 
and the members. (M.C. Ghose , /.) Hem 

Chandra Roy Choudhury v. Tarapada Sanyal. 
40 C.W.N 500. 

Ss. 71 and 93— Conviction by Union Bench 
— Revision—Jurisdiction of High Court — Trans¬ 
fer of case pending before such Bench—Power 
of High Court. 

The High Court has no jurisdiction to inter¬ 
fere in revision under S- 439, Cr. P. Code, with 
an order of conviction by a Union Bench. Nor 
has it power to transfer a criminal case pending 
before such Bench. ( Bartley and Khundkar, JJ .) 
SlTALPADA SARKAR V. PuLIN BeHARI GURE. 42 C. 
W.N. 1068. 

-S. 79— Order of dismissal under — Bar of 

fresh suit. 

The order of dismissal in the presence of the 
defendant under S. 79 does not bar a fresh suit 
on the same cause of action, the fresh suit can be 
instituted either in the Union Court or in a Civil 
Court as the plaintiff chooses. (Ghose, and 
Mukerjce, JJ.) Muhammad Abdul Keram v. 
Dabiruddin Muhammad. 166 I.C. 1004=9 R.C. 
648=64 C.L.J. 520=41 C W.N. 180=A.I.R. 1937 
Cal. 59. 

-Ss. 93 and 71—Conviction by Union Bench 

—Revision—Jurisdiction of High Court—Trans¬ 
fer of case pending before such Bench—Power 
of High Court. See Bengal Village Self- 
Government Act, Ss. 71 and 93. 42 C W.N. 
1068. 

-S. 101, Rr. 6, 8, 9 and 38 —Eligibility of 

candidate for election—Jurisdiction of Civil 
Court. 

Rr. 6, 8, 9 and 38 framed under S. 101 of Bengal 
Village Self-Government Act, bar the j urisdic- 
tion of a Civil Court to try a question whether a 
particular person was a qualified voter or not and 
consequently whether his election was void on the 
ground of his not being a qualified voter. The 
Circle Officer is the authority or special tribunal 
constituted to decide the question of a person's 
eligibility to vote The authorities constituted 
by the Bengal Self-Government Act are the final 
uthorities in the matter of conducting elections 
after deciding the eligibility of voters, on objec¬ 
tions raised before them or without objection, 
and the provisions contained in the Act bar the 
jurisdiction of a Civil Court to try the question 
of eligibility or otherwise of a candidate for 
election. A.T.R. 1935 Cal. 10, Rel. on. (Guha 
and Bartley . JJ.) Purna Chandra Chowdhury 
v. Alfp Biswas. 161 I.C. 183=8 R.C. 488=62 
C.L.J. 538=40 C.W.N. 543=A.I.R. 1936 Cal. 

64. 

-S. 101 (2 )—Rule 9 of Rules framed under 

— Qualification of candidates under S. 1 (2)— Deci- 
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siott of circle officer—Jurisdiction of Civil Court 
to interfere. 

Under K. 9 of the Rules framed by the Local 
Government under S. 101 (2) of the Village Self- 
Government Act, the decision of the circle officer 
as to whether the candidates are duly qualified 
under S. 7 (2) of the Act is final and the Civil 
Court has, therefore, no jurisdiction to interfere 
wi»h his decision. ( Jack , /.) Priyanath Ghosal 
v. Tarak Nath Dutta. 173 I C. 275—10 R.C. 
495=65 C L.J. 358=A I.R. 1937 Cal 727. 

-S 101 (2) (a) and Rr. 6. 7, 8 and 9—// 

ultra vires. 

Rules 6, 7, 8 and 9 of the Rules framed by the 
Local Government are not ultra vires. (R. C. 
Mitter, J.) Surendra Nath Roy v. Prasad 
Chandra Chakrabutty. 41 C.W.N. 356. 

. --S. 101 (2) (a) and Rr. 6, 8 and 9 — Election 

of member to Union Board—Suit challenging its 
validity—Jurisdiction of Civil Court. 

Rules 6, 8 and 9 of the Rules iramed by the 
Local Government have made the circle officer 
the exclusive tribunal for deciding questions 
bearing upon qu Uifications of voters and of 
candidates who offer themselves for election to 
the Union Board and no suit would lie in a Civil 
Court for setting aside an election or declaring 
an election invalid on the ground that persons 
appearing on the voters’ list and who had voted 
for the candidate returned had not the qualifica¬ 
tion of voters as defined in S. 7 (1) of the Bengal 
Village Self-Government Act or that the returned 
candidate whose nomination had be^n accepted 
by the circle officer, had not the qualification pre¬ 
scribed in S. 7 (2) of that Act. In a case not 
governed by Act VIII of 1935, a suit for declaring 
an election invalid on other grounds (e g.) for 
corrupt practice, would lie in a Civil Court. (R.C. 
Mitter, J.) Surendra Nath Roy v. Prosad 
Chandra Chakrabutty. 41 C.W.N 356. 

BENGAL WAKF ACT (XIII OF 1934), S 40 
—Power to appoint temporary mutwalli— Exer¬ 
cise of. 

The power of the Commissioner to appoint an 
ad interim mutwalli under S. 40 of the Wakf Act 
can be invoked only if there is no mutwalli 
already. The power of appointing a temporary 
mutwalli an he exercised subject to any order of 
a compe tent Court. <M C. Ghose and Mukherjea, 
JJ.) Commissioner of Wakfs. Bengali. Ummf. 
Salima. I.L.R. < 19371 1 Cal 673-171 I C 59 
=10 R.C. 224=65 C.L.J. 340=41 C.W.N. 382= 
A.I.R 1937 Cal. 150. 

-"S. 70— Applicability—Proceedings outside 

Bengal. 

S. 70 of the Bengal Wakf Act has no applica¬ 
tion to proceedings outside the province of 
Bengal. (.9. K. Ghose and Mukherjea, JJ.) Com 
missionf.r of Wakfs, Bengal*/. Messrs. Narsing 
Chandra Daw & Co. I L.R. r 1939 > 1 Cal 462 
=43 C.W.N. 415=185 I.C. 438=12 R.C. 366= 
A.I.R. 1939 Cal. 648. 

——— Ss. 70 and 71 — If retrospective. 

Ss. 7J and 71 have no retrospective operation 
and do not apply to suits pending at the time 
when the Act became law. (M. C. Ghose and 
Mukherjea, JJ.) Commissioner of Wakfs, 
Bengal v. Ummf. Salima. I L.R (1937} 1 Cal’ 
673=41 C.W.N 382=171 I.C. 59=1 0 R.C. 224= 
65 C.L.J. 340=A.I.R, 1937 Cal. 150. 


BENGAL WAKF ACT (1934), S. 71. 

-Ss. 70 and 72— Petitions by mutwallis under 

O 21 , R. 58, C. P. Code, dismissed for default — 
Right of Commissioner to present similar petition 
on notice from Court. 

Although petilions under O. 21, R. 58, C. P. 
Code, previously filed by successive mutwalli 
were dismissed for default, the Commissioner of 
wakf is entitled to file a similar petition of claim 
on receipt of notice under S. 70 of the Bengal 
Wakf Act, and he is entitled to have his petition 
heard on the merits. ( S.K. Ghose ana Nazim 
Ali.JJ.) Commissioner' of Wakfs, Bengal*/. 
Gagan Chandra Das. I.L R (1938) 2 Cal. 187 = 
180 I. C 782=11 R. C 749=42 C. W. N. 616= 
A.I R. 1939 Cal. 20. 

-S 70 (1 )—“Suit or proceeding”—Meaning 

of—If includes appeal also. 

The words “suit or proceeding’" in S. 70 (1) of 
the Bengal Wakf Act must be regarded in their 
ordinary sense and cannot be held to include an 
appeal. (D N. Mitter and Patterson, JJ.) The 
Commissioner of Wakfs, Bengal v. Mahmuda 
Bibi. 166 I.C. 212=9 R C. 488=40 C.W.N. 816 
=A.I.R. 1936 Cal. 480. 

-Ss. 70 (4) and 83 (a) and (b)— Scope and 

effect of—Appeal pending when Act came into 
force—Order appointing receiver by consent of 
parties—Right of Commissioner of zvakfs to 
1 apply to vacate. 

Two appeals were pending in the High Court 
against the decree of a Subordinate Judge, the 
question in controversy being whether certain 
properties were wakf. In those appeals an appli¬ 
cation was made for appointment of a receiver 
on 2—3—1936, i.e„ a day after the Bengal Wakf 
Act came into force ; and by consent a receiver 
was appointed during the pendency of the appeals. 
Subsequently the Commissioner of Wakfs ap¬ 
pointed under the Act applied to the High Court 
under S. 70 (4) of the Act for vacating the order 
appointing the receiver. 

Held, that the suit having been instituted long 
before the promulgation of the Act, any right or 
rights acquired by the parties before the promul¬ 
gation of the Act could not be affected by the 
provisions of the Act, and that the application by 
the Commissioner for wakfs under S. 70 (4) was 
therefore incompetent in view of S. 83 (a) and 
(b). (D. N. Mitter and Patterson, JJ.) Com¬ 
missioner of Wakfs, Bengal v. Mahmuda Bibi. 
166 I.C 212=9 R.C. 488=40 C.W.N. 816=A.I. 
R. 1936 Cal. 480. 

-S. 71— Construction — ‘Any other person .’ 

Quaere. —The words ‘any other person' are 
wide enough to include a mutawalli. (M. C. 
Ghose and Mukherjea, JJ.) Commissioner of 
Wakes, Bengal*/. Ummf. Salima. I.L.R. (T937) 
1 Cal. 673=41 C.W.N. 382=171 I.C. 59=10 R. 
C. 224=65 C.L J. 340=A.I.R. 1937 Cal. 150. 

—-S. 71— Property not admitted to be zvakf — 

Right of Commissioner to intervene. 

Per Nasim Ali, J. —S. 71 of the Bengal Wakfs 
Act enables the commissioner of Wakfs to inter¬ 
vene and to defend a suit or a proceeding al¬ 
though it is in respect of property which is not 
admitted by all the parties to the suit or procee¬ 
ding to be wakf. If, therefore, a person attaches 
certain wakf property in execution of a decree 
for money obtained against the mutwalli per¬ 
sonally on the allegation that it is not wakf, the 
commissioner can intervene and oppose the 
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attachment and sale of the property on behalf of 
and in the interests of the wakf. (S. K. Ghose 
and Nazim Ali. JJ) Commissioner of Wakfs, 
Bengal v. Gagan Chandra Das. I.L.R. (1938) 
2 Cal. 187=42 C.W N.616=180 I.C. 782=11 
R.C. 749=A.I.R. 1939 Cal. 20. 


-Ss. 71 and 83— Suit under S. 92, C. P- 

Code pending when Act came into force— Right 
of Commissioner to intervene. 

S 83 of the Bengal Wakf Act exempts all suits 
in respect of rights which accrued before the 
Act, from the operation of the Act. The Com¬ 
missioner has, therefore, no right to intervene 
under S. 71 of the Act in a suit relating to a wakt 
estate under S 92, C. P. Code, whether such suit 
is commenced before or after the Act, if it is in 
respect of a right or for enforcement of an obli¬ 
gation which is antecedent to the passing of the 
Act. The right to have a scheme framed or ac¬ 
counts examined in a suit under S 92. C. P. Code 
does not flow from the preliminary decree but 
accrues before it and originates from facts which 
constitute the very foundation of the suit itself, 
and the preliminary decree simply records the 
finding of the Court. ( M . C. Ghose and Mukher- 
jea, JJ.) Commissioner of Wakfs, Bengal v. 
Ummf. Salima. I.L.R. (1937) 1 Cal. 673=171 
I.C. 59=10 R.C. 224=65 C.L.J. 340=41 C.W.N. 
382=A I.R. 1937 Cal. 150. 

-S. 73 (2)— Suit under — Receiver—Power 

of Court to appoint. 

It is well within the power of a Judge in 
dealing with a suit under S. 73 (2), Bengal Wakf 
Act, i934, to appoint a receiver pending the 
hearing of the suit. ( Costello, Ag. C.J. and 
Edgley, J.) Syfd Fateh Ah Mirza v. Sajjad 
Hussain. 173 I.C. 921=10 R.C. 590=A.I.R. 
1937 Cal 740. 

BERAR ALIENATED VILLAGES TEN¬ 
ANCY LAW, S. 22 —Right of hypothecation— 
Limits. 

The right of hypothecation contemplated by 
S. 22 of the Berar Alienated Villages Tenancy 
Law, could only be exercised against those crops 
which had been reaped or gathered and were 
deposited or stored, and only on account of an 
arrear which has not been due for more than one 
year. ( Pollock , /.) Ramchandra Govind v. 
Mishrimal Chandanmal. 173 I.C. 800=10 R. 
N. 325=A.I.R 1938 Nag 202. 

-S. 76(3)— Suit for arrears of rent due by 

ante alienation tenant — Limitation. 

According to S. 76 (3) of the Berar Alienated 
Villages Tenancy 1 aw, the period of limitation for 
a suit by a landlord for an arrear of rent due by 
an ante-alienation tenant is three years and this is 
so notwithstanding anything contained in Arts. 
120 and 132 of the Limitation Act. (Pollock, J.) 
Ramchandra Govind v. Mishrimal Chandan¬ 
mal 173 I.C. 800 = 10 R.N. 325=A.I.R. 1938 
Nag. 202. 

BERAR COTTON MARKET RULES, R. 56 
(3)— Who are all affected by. 

Sub-K. (3) to R. 56 of the Berar Cotton Mar¬ 
ket Rules, prohibits any person from buying or 
selling cotton within the market proper unless he 
is a registered cotton trader. The word ‘person’ 
must comprise both the ostensible and the real 
buyer or seller. The rule therefore affects both 
the cotton trader and the Adatya or broker. A 
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firm or a registered company would also seem to 
be included in the word ‘person’. (Niyogi, J.) 
Chiranji Motilai. v. Cotton Market Commit- 

l 8 fJ9 nA 77 = 12 RN ‘ 315=1940 N.L.J. 
174=A.I.R. 1940 Nag. 226. 

BERAR INAM RULES (1859 ^Assignment 
of share in mam certificate—Failure of heirs — 
Devolution. 

If the share assigned to a grantee in the inam 
certificate amounts to a distinct and independent 
grant it will on failure of heirs of the grantee, 
escheat to Government. But* if it is merely one 
carved out of a major grant it would revert back 
to the major grant and merge in it. (S tone, CJ. 
and Niyogi. J.) Shriram Deorao v. Banya Bai 

1940 NkgTag Na8 244=1940 N L J- 78 =A.I.R: 

-- Nature of Inam estates in Berar-Alienabi¬ 
lity — Onus, 

As Inams in Berar are prima facie held in res¬ 
tricted tenure, the onus is on those who allege 
that a particular inam was to be treated as free¬ 
hold and alienable to prove that Cl. (1) in the 
classification given in R. II relates to personal 
Jagirs and cl. (3) to personal or subsistence 
grants. If the grant is one of Cl. (3) to which 
R. V applies arid the inam has not been enfran¬ 
chised, it is inalienable. (Grille and Niyogi, JJ.) 
Mahadeo Bhagwan v. Harihar.- I.L.R. (1940) 
Nag. 89=186 I.C. 375=12 R.N. 199=1939 N L. 

J. 548=A.I.R. 1940 Nag. 108. 

- Scope of—Enfranchisement following from 

grant — Rules, if to be applied. 

The Inam rules lay down the general principles 
of succession and enfranchisement, and if the act 
of enfranchisement follows from the terms of 
the Inam grant itself, it is not necessary that it 
should be brought about by the exact operation 
of the rules. (Roughton, F.C) MirAhsanalli 
v. Mst. Hussainbi. 1938 N.L J. 248. 

IV— Inam—Service grant—Succession 
to—Sister and Father's brother s son — Preferen¬ 
tial right—Watan belonging to family — Succes¬ 
sion to. 

A person who is disqualified by reason of sex 
from performing a particular service cannot be 
considered a successor to an Inam within the 
meaning of R. IV of the Berar Inam Rules. In 
the case of an Inam grant for the purpose of per¬ 
formance of Abhishek to a Maruthi Samsthan, it 
is an essential feature of the service grant that it 
should be held by the person who performs the 
service. A sister of the deceased certified holder, 
though she is a nearer heir than the father’s 
brother’s son for purposes of Hindu Law, cannot 
be held to be the successor for the purposes of 
R. IV since she cannot perform the service her¬ 
self. As the sister goes out of the family on her 
marriage she cannot inherit a watan which 
belongs to the family. A watan is not the same 
thing as nn Inam. (Roughton , F.C.) Harnabai 
v. Gangadhar. 1938 N L.J.22. 

-R. IV— Service grant to temple — Mahant'$ 

powers of alienation. 

Land given as a service grant to a temple under 
R. IV of the Berar Inam - ules can be alienated 
by the Mahant of the temple as under the general 
law, for the period of the tenure of his office, as 
the Rules place no limitation on alienation. If 
the Mahant makes a permanent alienation of the 
property, it binds him although it does not bind 
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his successor. It is open to his successor when 
he succeeds to the office, either to ratify his pre¬ 
decessors action, or to set it aside. But any rights 
of resumption which Government may choose to 
exercise are unaffected. (Bose, J.) Bhacwan- 
das GuruBada Nam das v. Prayagdatta 171 I. 
C. 242=10 R N. 100=A I.R. 1938 Nag. 127. 

-Rr. V, XI & XV— Applicability and scope 

—Itiam grant—Representative of tnamdar not 
applying to Inam Commissioner or getting cer¬ 
tificate or paying quit rent—Right to claim protec¬ 
tion from attachment. 

An inamdar who c’aims under a grant from the 
Crown governed by Rr. V, XI & XV of the Inam 
Rules tn the Berar Code, is entitled to get a cer¬ 
tificate giving protection against attachment. But 
a representative of the grantee—the grant being 
conferred on the grantee and not upon the person 
entitled as his representative— who does not 
apply to the Inam Commissioner or get the 
certificate given to the inamdar is not entitled to 
such protection from attachment. Such a repre¬ 
sentative who is not called upon to pay a quit 
rent does not receive a free-hold estate as provi¬ 
ded by R. V. (Stone, C J. and Puranik,J.) Lax- 
man V. Ramchandra. I.L R. 1938 Nag. 151 = 
1938 N L J. 48=182 IC. 232=11 R N. 511=A. 
I.R. 1938 Nag. 145. 

[On appeal from 161 I. C. 781=8 R. N. 235= 
A. I.R. 1^36 Nag. 29 j 

- Rr. V and VI— Scope — Alienation for life 
by holder of service inam—Effect of. 

An alienation for life by a holder of a service 
mam does not amount to a realization of the 
total benefit for himself. The inams covered by 
R. VI are alienable by the holders thereof for 
their lives like tho^e covered by R. V. subject to 
the right of resumption reserved by Government 
to itself. (Vivian Bose,J .) Yadeo Nilkanth 

Vo ESH ™™ E ^- J ank ”>as Narsingdas. 170 I. C. 
78=10 R.N. 37=A.I.R. 1937 Nag. 202. 

V (2)— Applicability-Hereditary inams 
e - tn ieu °f l°nds or money stipends. 

The inams granted in lieu of lands or money 
sUpends popularly called hugs and russums of 
offices, the services of which has either been dis¬ 
pensed with or otherwise discontinued are to be 
disposed of according to cl. (2) of R. (v) of the 
Ini * m Kules, if they are hereditary. (Stone, C.J. 
and Niyogi. J.) Shriram Dkorag z. Banya Bai. 

J^ R J 1940) N ag. 244=1940 N.L.J. 78=A.I.R. 
1940 Nag. 129. 


BERAR LAND REV. CODE (1896), S 49. 

-R. VI, Cl. (4)— Interpretation — Grant in 

return for services—Services ceasing to be ren¬ 
dered — Continuing of service grant by Inam 
Commissioner—Nature of estate granted to inam¬ 
dar. 

Where the original grant of lands was in return 
for certain service-' which had now ceased to be 
rendered and the service grant was continued in 
perpetuity on the recommendation of the Inam 
Commissioner on payment of 4 one half rates of 
assessment,' it was held, on an interpreiation of 
Cl. 4 of R. 6 of the Berar Inam 1<u es which 
governed the case that the grantee obtained a 
free hold estate. (Pollock, J.) Digamlar v. 
Kishandas Coverdhandas. 174 I.C. 84=10 R 
N. 340=A.I.R. 1938 Nag. 220. 

BERAR LAND REVENUE CODE (1896)— 
Revenue auction sale—Notice of arrears due or 
of sale to mortgagee—Failure to give—If fatal. 

There is no legal provision requiring notice of 
arrears due upon or sale of a survey number to 
be given to a mortgagee of the property proclaim¬ 
ed for sale, though this is desirable and should 
be done when the mortgage is on record. The 
mere failure to give such notice in itself in no 
way affects the legality or propriety of the pro¬ 
ceedings. ( Burton , R. M.) Yyankairao v. 
Shankar. 20 N.L J. 177. 

-S. 4 (12) and (13; —Inferior holder and 

tenant r 

The two terms tenant and inferior holder are 
not synonymous because the definition of a 
“tenant”, expressly excludes an “inferior holder”. 
( Subhedar, A J.C.) Ramchandra Wasudeo v. 
Laxman Anandrao. 161 I.C. 784=8 R.N 235= 
A I.R. 1936 Nag 29. 

[See on appeal I.L.R. 1938 Nag. 151=1938 
N.L.J. 48=A.I.R. 1938 Nag. 145]. 

S. 39 (1), proviso (i *)—Scope—Collector’s 


Rr. V (3) and (5) —Use of ward 4 Jahgir ’ in 
grant—If precludes its enfranchisement. 

The use of the words “as the Jahgir’ in the 
inam grant does not preclude the inam from 
being enfranchised. ( Roughton , F. C.) Mir 
Ahsanalli v. Mst. Hussainbi. 1938 N.L.J. 
248. 

--Rr- VI (2) and V (2)—Applicability— 

Inam for the service of Deshmukh and main¬ 
tenance. 

The words in a grant 'service of Deshmukh 
and maintenance’ suggest that the inam is some¬ 
thing more than a mere maintenance grant. It 
falls under R. VI of the Berar Inam Rules and by 
reason of Cl. (2) of R. VI it is governed by Cl. 
(2) of R. V, except in so far as that clause is 
inconsistent with R. VI. (.Roughton, F. C.) Mt 
Renukabai In re. 1938 N.L.J. 258. 


poiuer to review suo motu. 

By reason of provRo (tv) to S. 39 (1) of the 
Berar Land Revenue Code, the Collector has no 
power to review an order affecting any question 
of right between private persons except on the 
application of a party to the proceedings. A 
Collector reviewing an order suo motu acts ille¬ 
gally in the exercise of his jurisdiction. (Green¬ 
field, F.C.) Shriram v. MakoTi. 20 N.L.J. 222. 
— ^ and 83 (1 )—Bands in Berar — -Liabi¬ 
lity to assessment and enhancement of revenue _ 

Right of Government to assess and enhance re¬ 
venue— Non-enhancement for long time—Effect — 
Estoppel—If arises 

Under S. 49 of the Berar I and Revenue Code,, 
all lands are made liable to pay land revenue, for 
whatever purpose they are used and wherever 
they may be situate inBe ? ar, unless exempted by 
any special contract or any law or rule or order 
of the Government. All lands are also liable to 
pay any enhanced assessment imposed in accor¬ 
dance with a survey under S. 83 (1) of the Code. 
The mere fact that the rent or revenue has not 
been enhanced fora number of years does not 
deprive the Government of the right to enhance 
it, nor does it raise an estoppel against the 
Government in that respect, as it canrot be said 
that there is any act or representation emanating 
from the Government or its agents upon which 
the ho’der of land acts. (Bose. J.) Mahadeo- 
Ganorkar v. Secretary of State. 20 NL.J. 
209. 
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—-S. 96— Scope—Title entered in record-of- 

rights—Presumption of correctness—Extent of — 
Presumption as to entries having been made after 
due enquiry. 

There is a presumption under S. 96 of the 
Berar Land Revenue. Code of 1898 that the en¬ 
tries in the record-of-rights and certified entries 
in the mutation register are true until the con¬ 
trary is proved or a new entry is lawfully substi¬ 
tuted for them. The presumption is of the 
correctness of the title so entered and not merely 
of the fact that it was asserted on the date of the 
application for mutation. In the absence of 
evidence to the contrary it mu-.t be presumed that 
these official acts were duly and properly perfor¬ 
med and that, therefore, these entries were m »de 
and certified after due and proper enquiry. 
(Bose, J .) Chhoglal Bulidan Mahesir v. 
Nazim Shabi. I.L.R (1937) Nag. 395=172 I.C. 
715=10 R.N. 242=A.I.R. 1938 Nag. 73. 

-Ss. 149 (1) and 150 ( 3)—Scope—Sale- 

Validity—>iVant of due proclamation — Effect—If 
cured by improvised measures of sale officer. 

A sale should be held only after the prescribed 
requirements for giving publicity to it by procla¬ 
mation have been satisfied. If the proclamation 
is wanting, its place cannot be taken by improvis¬ 
ed and casual measures taken by the sale officer; 
and a sale held without due proclamation is 
invalid. ( Burton , R.M.) Dhanji Shiolal v. 
Madanlal. 20 N L.J. 50. 

-S. 150 (3)— Scope — N on-compliance — 

Effect—Sale fixed for particular date—Sale officer 
absent on tour—Adjournment of sale to another 
date on next day—Sale on adjourned date without 
fresh proclamation — Validity. 

Where a sale is fixed lor a particular date, but 
no proceedings take place at all on that day owing 
to the ab-ence of the Naib Tahsildar on tour, and 
on the following date he fixes another date for 
the sale, the proclamation of sale lapses, and it 
cannot be revived by informal measures to give 
notice of the fresh date to essential parties. A 
sale held on the adjourned date without a fresh 
proclamation is ilh-gd as being not in conformity 
with S. 150 (3) of the Berar Land Revenue Code, 
and cannot be upheld. (Burton, R . M.) Dhanji 
Shiolal v. Madanlal. 20 N.L.J. 50 

-S. 150 (3)— Scope — Postponed sale — 

Change of place—Fresh proclamation—If neces¬ 
sary. 

An auction-sale postponed under S. 150 (3) of 
the Berar Land Revenue Code may not be held in 
a pDce other than that notified ; the section only 
empowers the officer holding a sale to postpone 
it, but not to change the venue of the sale. If 
the place of auction is to be changed a fresh pro¬ 
clamation is necessary. (Burton, R.M.) Vyan- 
katrao v. Shankar. 20 N.L.J. 177. 

--—S. 174— Right of pre-emption in Berar — 

Basis of—Doctrine of substitution. 

In Berar, the right of pre-emption given by the 
Code is to a large extent based on Mahomedan 
law. The right is not one of re-purchase but of 
substitution The only limitation i>. that when the 
amount specified in the notice exceeds the market 
value or, in the case of a foreclosure, the alter¬ 
native given in S. 183 (1) (b), then a fair consi¬ 
deration is to be fixed. (Bose. J.) Namdeo v. 
Kesheo. I L.R. (1937) Nag. 469=172 I.C. 701= 
10 R.N. 237=A.I.R. 1938 Nag. 59. 


I BERAR LAND REV. CODE (1896), S. 177. 

-S. 174(1) — Scope of the Code—Rights of 
pre-emption to be determined by the Code—Re¬ 
ference to the Mahomedan Law of pre-emption 
zuften relevant. 

The Berar Land Revenue Code is exhaustive 
with regard to the rights of pre-emption. In 
so far as the rights are founded on the Code, 
they must be determined by the Code and not by 
any other law. So references to the Mahomedan 
Law of pre-emption or the rights prevailing in 
other Provinces miy be misleading. It is legiti¬ 
mate to look to the Mahomedan Law for assist¬ 
ance upon any matter in regard to pre-emption 
on which the C *de is silent (Bose, J.) Namdeo 
v. Kesheo. I L R. (1937) Nag. 469=172 I C 701 
= 10 R N. 237=A.I R 1938 Nag. 59 

- *S. 174 (4) — ‘Any transfer”—“Has been en¬ 

forced’ —Meaning of. 

The expression "any transfer" used in sub- 
S (4), S. 174, Berar Land Revenue Code, may 
comprise three kinds of transfers: (1) re-sale 
to the vendor, (2) sale to a co-occupant, or (3) 
sale to a stranger. To meet the last mentioned 
case it was necessary to enact a law such as sub- 
S. (4) of S. 174, because a transfer to stranger 
by a stranger purchaser could not obviously 
affect the pre-emptor’s right. It wasito prevent the 
pre-emptor’s right being defeated by the first two 
kinds of transfers that sub-S. (4), S. 174 has been 
expressly en icted. This sub section counteracts 
the device to defeat the pre-emptor’s right after 
it has accrued. The meaning of the expression 
"has been enforced ’ in sub-S. (4), S. 174 is that 
the subsequent transfer be omes voidable only 
when the pre-emptor enforces his right of pre¬ 
emption, either by depositing the money as con- 
tem dated in S. 180 or when the pre-emptor files a 
suit claiming pre-emption. (Niyogi, J ) Kisan 
Deolu Mali v. Ganc./kbai. I L R. 1937) Nag. 
108=167 I.C. 592=9 R.N. 194=A.I.R. 1936 
Nag. 278. 

-S. 177— Failure to give notice wider — Posi¬ 
tion of pre-emptor 

Where a mortgagee omits to give the notice 
mentioned in S. i77, the pre-emptor should not 
be placed at a disadvantage He can have pre¬ 
emption for the fair consideration. (Bose, /.) 
Namdeo v. Kesheo I.L.R (1937) Nag. 469= 
172 I.C. 701 = 10 R.N. 237=A.I R 1938 Nag. 59. 

-S 177 (1) — Foreclosure decree—■Amount 

distributed over a large number of fields — Pre¬ 
emption in regard to a less number of fields — 
Apportionment of the sum decreed. 

Where the forclosure decree is distributed over 
a certain number of fields and pre-emption is 
sought in respect of a smaller number of fields, the 
price of pre-emption is fixed by apportioning the 
amount in proportion to the respective values of 
the various fields. The only guide for ascertain¬ 
ing the values is »he land revenue payable in res¬ 
pect of the fields. (Bose, J.) Namdeo v - 
Kesheo. I.L.R (1937) Nag 469=172 I.C. 701 
=10 RN. 237=A I.R. 1938 Nag 59 

- " S. 177 1 1) —Foreclosure decree — Interest — 
Inclusion in the price of pre-emption—No notice 
given by mortgagee in possession. 

No question of interest arises where no notice 
was given by the mortgagee and he has been in 
possession of the property. (Bose I.) Namdeo 
v. Kfsheo. I.L.R. (1937) Nag. 469=172 I.C. 
701=10 R,N. 237=A.I R. 1938 Nag. 59. 
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-S. 177 (1)— Foreclosure decree price of 

pre-emption — Costs awarded in the decree if in¬ 
clude / in. 

In the case of foreclosure decree the price of 
pre-emption includes everything that the mort¬ 
gagee is entitled to receive at the date of the final 
decree before the property can be redeemed. So 
the pre-emptor must pay everything due to the 
mortgagee including the costs of the suit, unless 
he considers it exceeds the market value. {Bose, 
J.) Namdeo v. Kesheo. I.L.R. (1937) Nag. 
469=172 I.C. 701=10 RN 237=A I R. 1938 
Nag 59. 

-S 182 (4)— Market value of the land—How 

far relevant for consideration by the Court. 

The Court is directed to fix, not the market value 
of the land, but a ‘fair consideraaion*. The mar¬ 
ket value is to be taken into consideration for 
determining whether the price was fixed in good 
faith or not. It is not the criterion, however 
relevant it may be, for consideration in determin¬ 
ing the fair consideration, for the various.inte¬ 
rests, vis., the interests of the transferee in the 
case of mortgages and leases and of the proposed 
vendee in the case of an intended sale. {Bose, J.) 
Namdeo v. Kesheo. I.L R. (1937) Nag. 469= 
172 I.C. 701 = 10 R N. 237=A I.R. 1938 Nag. 
59. 

-S. 182 (4 )—Price fixed by vendor being less 

than the market value—Position not dealt 7 t’ith in 
the Code. 

The Code does not make any provision for the 
position when the price fixed by the intending 
vendor is less than the market value because such 
a position does not arise when the notice contem¬ 
plated by S. 176 (1) has been duly served on the 
co-occupants. They are then bound to pre-e ipt 
at that price or not at all. {Bose, J ) Namdeo 
v. Kesheo. I.L R. <1937) Nag 469=172 I.C. 
701=10 R.N. 237=A I.R. 1938 Nag. 59 

“—]—Ss. 182 (4) and 183 (2)— 'Fair considera¬ 
tion’—Contraction of. 

The‘fair consideration’contemplated by S. 182 
(4) is not the same thing as the market value and 
it must besimilary construed in S. 183 (2). {Bose, 
J.) Namdeo v. Kesheo. I.L.R (1937) Nag. 
469=172 I C. 701=10 R N. 237=A I R. 1938 
Nag. 59. 

-S. 183 (2)— Construction—To examine the 

transaction and fix a fair consideration, for the 
interest to be pre-empted. 

The words ‘examine the transaction’ mean that 
the Court is to determine the nature of the inte¬ 
rest sought to be pre-empted an 1 apply the prin¬ 
ciples enumerated in S 182 (1) {b). Ti e‘interest 
to be pre-empted* must be the interestlof the trans¬ 
feree in the case of mortgages and leases, and of 
the proposed vendee in the case of an intended 
sale. {Bose, J .) Namdeo v. Kesheo. I.L.R. 
(1937) Nag. 469=172 I C. 701=10 R.N 237= 
AIR 1938 Nag. 59. 

-Ss 192 and 194 ( 2 ) (g) —Appointment of 

milage mahar —Dispute as to—Jurisdiction of 
Civil Court. 

The appointment of a mahar in a village is a 
matter which, under the rules framed under 
S. 194 (2) (g) of the Berar Land Revenue Code, 
is a matter which the Revenue authorities have 
been empowered to deal, and consequently the 
jurisdiction of the Civil Courts is ousted by 
S. 192, unless the Revenue Courts think fit to 


refer the matter to the Civil Court when there is 
a dispute between rival claimants. A reference 
by the Revenue Court is a condition precedent to 
the jurisdiction of the Civil Court. ( Bose.J .) 
Irbhanya v. Sakhoo. I.L R. (1937 Nag. 355= 
172 I.C. 394=10 R N. 203=A.I.R. 1937 Nag, 
308. 

-(1928), Ss. 24 and 145 —Defaulter—If 

entitled to be served personally with prohibitory 
order. 

A copy of the prohibitory order is not required 
to he personally served on the defaulter either by 
S. 24 of the Berar Land Revenue Code read with 
R. 4-A under S. 194 (2) (a) or by S. 145 of the 
same Code read with O. 21, R. 54, C. 1*. Code. 
(Greenfield, F C.) Bhaurao Vithoba v. Kaikaji 
Kanhuji. 1939 NL J. 57. 

- Ss 38 and 178 — Nature of rules contemp¬ 
lated by S. 38—If comes into operation by itself 
—Basis of their validity—Publication in gazette, 
if only directory. 

‘General rules’ contemplated in S. 38 of the 
Berar Land Revenue Code are not rules of pro¬ 
cedure but rules to guide the Revenue Officers in 
the disposal of Government lands. Since the 
power to ‘sanction’ such rules is given by S. 38 
itself.ii is unnecessary to invoke the general pow er 
conferred by S. 178. As such the general rules 
contemplated by S. -38 take effect by virtue of 
their having been sanctioned by the Chief Com¬ 
missioner and becomes operative de hors their 
publication in the gazette under S. 218 They are 
valid, not because they have the force of law, 
but because they were sanctioned by a competent 
authority in accordance with law. Publica¬ 
tion is a condition subsequent to the making of 
the rules and hence directory. The non-observance 
of that condition would not prevent the rules 
from taking effect. {Gruer and Niyogi, JJ.) 
Madhao Gopal v Secretary of State. I.L.R. 
(1939) Nag. 143=180 I.C. 532=11 R.N. 370= 
1938 N.L.J 439=A I.R. 1939 Nag 44. 

-S 41 (3) —Right of suit in Civil Court — 

Adverse decision by Revenue Officer on Govern¬ 
ment's right to enhance assessment. 

Where a person questions the right of Govern¬ 
ment to enhance the assessment on his land, but 
the Revenue Officer decides it adversely to him, 
he is clearly entitled to sue for establishing his 
right under sub-S (3> of S 41 of the Berar Land 
Revenue Code. {Gruer and Niyogi. JJ.) Madho 
Gopal v. Secretary of State. I.L.R, (1939) 
Nag 143=180 I.C 532=11 R.N. 370=1938 N. 
L J. 439=A I.R. 1939 Nag 44. 

-S. 72— Ante-alienation tenant—Arrears of 

rent — Jagirdar, if entitled to interest on the 
arrears. 

In the case of an ante-alienation tenant in a 
Jagir Village, the jagidar is the receiver of the 
rent reserved on the holding of such tenant and 
if the rent is not paid on the due date in spite of 
demands, it is a case in which it would be equit¬ 
able to order interest to be paid to the jagirdar 
on the rent due. {Stone, C.J.) Rajf. Shridhar 
Rao v. Shrawan Vithoba. 183 I.C. 176=12 
RN. 52=1939 N L.J. 198=A.IR. 1939 Nag. 
149 

-S 72—S cope of—Status of ante-alienation 

tenant—Proof of — Requisites. 

S. 72 of the Berar Land Revenue Code requires 
that the land must have been held on a rent equa 1 
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in amount with the fair assessment. ‘Equal’ can¬ 
not be interpreted to mean approximately equal. 
In order to establish a status as an ante-aliena¬ 
tion tenant, a tenant must show that what he has 
to pay does not depend on the choice of the land¬ 
lord but what the Government considered to be 
the fair assessment at each successive settlement. 
An approximation to the fair assessment due to 
the leniency of a Jagirdar who may rack-rent his 
tenants cannot give the tenant a right to claim a 
status to which he is not otherwise entitled. 

( Grille , J.) Syed Hidayat v. Ramchandra 
DumnaJi. I.L R. (1940) Nag. 388=1940 N L.J. 
229= A.I.R. 1940 Nag. 209. 

-S. 102— Powers of Deputy Commissioner — 

Reduction of nazul ground rent. 

S. 102 of the Berar Land Revenue Code only 
gives the Deputy Commissioner, powers to inter¬ 
fere to correct an error due to a mistake in 
survey or arithmet cal calculation. Reduction of 
nazul ground rent carnot come under the sec'ion. 
(Houghton, F.C.) Umar Haji, In re. 1938 N.L. 

J. 316. . , 

_ S. 112(1) — Expression “ first hearing' — 

Meaning of. . . „ , 

The expression 'first hearing of a suit in 

S 112 (1) means the hearing at which the Court 
examines the pleadings of the parties with a view 
to understand their contention and to frame 
issues ( Niyogi,J.) Bai.iram Uttam Chand. 

1 L R (1939) Nag. 452=182 I.C 52=11 R. 
N. 495=1939 N.L.J. 157=A.I.R. 1939 Nag 

g 112 (2)— Dismissal of suit under — If a 

decree—Appeal, if lies. 

The dismissal of the suit under S. 112 (2), 
Berar Land Revenue Code, must be regarded as a 
decree within the meaning of that term as defined 
in S. 2 (2), C. P. Code, and under S. 9^, C. P. 
Code, the plaintiff is entitled to file an appeal. 
(Nivoai, J.) Baliram v. Uttam Chand. I.L.R. 
( 1939 ) Nag. 452=182 IC 52=11 R.N. 495= 
1939 N L.J. 157=A.I.R. 1939 Nag. 110. 

-S. 112 (2) — Granting of time — Computa¬ 
tion. 

The granting of time by the Court contem¬ 
plated in sub-S. (2) of S. 112 must be interpreted 
in the sense of granting time after the lapse of 
first hearing and not before it. (Niyogi, J.) 
Baliram v Uttam Chand. I.L.R. (1939) Nag. 
452=182 I.C. 52=11 R.N. 495=1939 N.L.J. 157 
=A I R 1939 Nag. 110. 

-S. 129— Applicability — Right of way claim¬ 
ed running partly over boundaries and partly 
through fields of others. 

Where the right of way claimed by the plaintiff 
does not lie altogether over the boundaries but 
lies in part through the fields of others. S. 129 of 
the Berar Land Revenue Code would not apply to 
the entire right of way claimed, and the plaintiff 
can only rely on a right of easement acquired 
under the ordinary civil law. (Pollock, J.) Bali- 
ram Shiwappa t/. Narayan. 173 I.C. 266=10 
R.N. 291=AT.R. 1938 Nag. 144. 

-S. 129 —Persons acquiring right of ease¬ 
ment under ordinary law—If. need apply to 
Deputy Commissioner. 

S 129 of the Berar Land Revenue Code can 
never have been intended to take away a right of 
easement or any other right acquired under the 
ordinary civil law. It merely gives the Deputy 
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Commissioner power to give a right of way over 
the boundaries of other survey numbers, but it is 
open to persons who havea right of way acquired 
by easement to rely on their rights and not to 
apply to the Deputy Commissioner under S. 129. 
(Pollock, J.) Baliram Shiwappa v. Narayan. 
173 I.C. 266=10 R.N. 291=A.I.R. 1938 Nag. 
144. 

-7“.®* .129 (3)— Limitation—Starting point — 

Decision in dispute about a right of way—Order 
by Tahsildar and appeal to Deputy Commis¬ 
sioner. 

The terms of sub-S. (3) of S. 129 of the Berar 
Land Revenue Code goto show that it is the 
decision of the Deputy Commissioner which is 
the starting point ot limitation for filing a suit in 
a Civil Court. Where in the case of a dispute 
about a right of way the Tahsildar enquired and 
passed orders, but an appeal was pre'erred to the 
Deputy Commissioner, which was heard by the 
Sub-Divisional Officer and decided and the mat¬ 
ter was then taken up in due course to the Com¬ 
missioner and local Government, it was held that 
the starting point of limitation for filing civil suit 
was the date on which the Sub-Divisional Officer 
passed his orders and not the date on which the 
Tahsildar pissed his orders. (Niyogi. J )■ 
Sambhoo Ukarda Mali v Parashram. 187 I.C. 
404=12 R.N. 287=1940 N.L.J. 76=A I,R. 1940 
Nag 95. 

-S. 154 -Forfeiture—Leqality — Intentional 

default—Clearance of arrears—If an excuse for 
avoiding forfeiture. 

Where a defaulter neglects to avail himself of 
the remedies open to him by Ss. 144 and 145 of 
the Berar Land Revenue Code, and resorts to a 
collusive arrangen ent with the purchaser and 
pays the deposit amount himself and later on 
intentionally defaults in the payment of the 
balance, but in the meanwhile pays off the arrears 
of land revenue is nevertheless liable to have his 
deposit forfeited. (Burton, F. C.) Vithoba 
Pandurang Nf.wa Salkar, In re. 1939 N.L.J. 
56. 

-S. 155— Absence of jurisdiction to sell — 

Question, if can be raised after sale but before 
confirmation. 

An objection as to jurisdiction of a Court to 
sell can be raised between the sale and its confir¬ 
mation for, if there is no jurisdiction, the sale 
would be void and there could be no confirmation. 
(N. J. Roughton, F C.) Kilachand Devchand & 
Co, Ltd. v. Dhundiraj Ganesh Sahasrabudhe. 
1938 N.L.J. 128. 

-S. 156— Attachment not effected as required 

by S. 145 (2) of the Revenue Code—Objection if 
open—Absence of prejudice—Sale if should be set 
aside. 

The objection that the attachment of the Sur¬ 
vey numbers was not effected as required by S. 
145 (2) of Revenue Code, does not lie under S. 
15’ of the Code inasmuch as it is an irregularity 
or mistake in publishing or conducting the sale. 
Hence it could not be raided by way of an appli¬ 
cation to set aside the sale. Further when there 
has been no prejudice, there is no substance in the 
plea. (Burton, F.C.) Ramgopal Harde t. Syei> 
Karimuddin. 1940 N.L.J. 424. 

-S. 156 —Sale of all survey numbers in one 

lot—Legality. 

♦ 
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Where there were arrears due in respect of 
several numbers for a series of years and all 
were liable to sale under S. 141 (c), of the Berar 
Land Revenue Code, a sale of all of them 
in one lot in order to obtain a better price is not 
illegal ( Burton, F. C.) Ramgopal Harde v. 
Syed Karimuddin. 1940 N.L.J 424. 

-S. 176— Sale—If confined to sales as de¬ 
fined in the T. P. Act. 

The word ‘sale’ in S. 176 of the Berar Land 
Revenue Code is not to be construed in the nar¬ 
row sense in which it is used in the T P. Act. 
As such it includes an oral sale. (Pose, /.) 
Tainarayan v Ralwant. 180 I.C. 963=11 R. 
N. 414=1938 N.L.J. 379=A I.R. 1939 Nag. 35. 

-S 194 —Rules framed under — R. 18— Inter¬ 
pretation of. 

The last sentence in R. 18 of the rules framed 
under S. 194 of the Berar Land Revenue Code can 
only refer grammatically and logically and in the 
ordinary meaning of the words to the former 
part of that rule and cannot refer to the preced¬ 
ing rule The result is that R. 18 provides for an 
application to the Tahsildar for redress only in 
the particular ca«e stated, namely, when the Civil 
Court has decided a dispute as to the right to 
office and the patel demands a substitute in place 
of the person who, the Civil Court has decided, 
has the right to office. ( Burton, F.C.) Nago 
Mahar v. Bhawania Mahar. 1939 N L.J. 
166 

BERAR LAND REVENUE MANUAL 
(1906). Vol. I, App. VIII —Nazul land held by 
Municipal Committee—Permanent lease by latter 
at fixed rent—Validity of. 

A Municipal Committee which holds Nazul 
land from Government cannot grant to others any 
right in such land which it does not itself possess 
It cannot consequently grant a permanent lea«e of 
such land at a fixed rent which is not liable to 
enhancement (Pose, J.) Mahapf.o Ganorkar 
v. Secretary ok State. 20 N.L.J. 209. 

BERAR PATELS AND PATWARIS LAW 
(1900)— Review—Grounds for—Procedure — C P. 
Code, O. 47, R. 1. 

There are no rules under the Berar Patels and 
Patwarts I aw of 1900, regulating the procedure 
about applications for review; therefore the rule 
in the C. P. Code contained in O. 47, R. 1 should 
be followed so far as they may be applicable ; and 
a review can be allowed only on the grounds 
specified in O. 47, R. 1, C. P. Code. (Purlon, R. 
M. and Roughton, II. M) Madhorao Kale v. 
Vyankatrao. 19 N.L J 276. 


■Rules framed under—Scope of — 
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officer — Powers, if any regarding collection 
rent in a Jagir village 

The duties of patels and patwaris prescribec 
the rules under the Patels and P.twaris 1 
relate to the collection of lin'd revenue and ces 
and not to the recovery of rent in aliena 
villages. There is no law or rule in force 
which any revenue officer is competent to g 
directions regarding the recovery or disposal 
rent in a Jagir village. (Purton, F. C.) R/ 
cHandra Atmaram v. Yfllue Vithal 
Kanandan 1939 N.L.J. 224. 

—— Scope—Watan rights—Permanent 

future—Legality. . 


BERAR PATELS AND PATWARIS LAW 
(1900), S. 6 . 

In the ab ence of specific orders zvatan rights 
cai not be leg.illy forfeited for ever or permanen¬ 
tly. ( Raghavcndra Rao, II M.) Soxaji v. • ai<- 
watrao (Krishnarao Deshmikh. 19 NL 1 

239. 

-Ss. 5, 6 . 6 -A and 6 -B— Scope — Appoint¬ 
ment under S. 6-A—If governed by S. 5. 

I hough there is no specific exemption of 
appointment under S. 0 -A of the Patels and Pat¬ 
waris Law from the operation of S. 5 of ij lC same 
Law, S. 5 cannot have been intended to appl> to 
appointments made under S. 6 -A, as the applica¬ 
tion of S. 5 would involve a breach of ti e con¬ 
ditions of the lease granted under the Wh-ste 
Land Rules of 1865 Ss. 5 and 6 are mutually 
exclusive, and S- 6 -A is part of the law dealing 
with a matter similar in nature to what is provi¬ 
ded for in S 6 . S. 5 provides for the appointment 
under the watandari system in khalsa villages 
while Ss. 6 . 6 -A and 6 -B provide for appointment 
under the proprietary systtins prevailing in 
jagir. palampat and izara villages. (Greenfield 
F.C ) Bhaurao v. Bapurao 20 N L.J. 224. 

-S. 5 (3)— Construction—Adopted son _ 

Right of—Son adopted by zeidoze of prior incum¬ 
bent -Claim of as against son of last incumbent _ 

Rule—Disqualification of widow—If bar to claim 
of son adopted by her. 

The words “shall not appoint a woman if a 
male relative of the late incumbent of the office 
exists” in S. 5 (3) (e) of the Pat* Is and Patwaris 
Law postpone the rights of a woman to those of 
a male relative ; but they do not affect the rights 
of a son adopted by a widow, who ciaims'not 
through the widow but through the widow's 
deceased husband into whose family he has h PP n 
adopted The rights of the adopted son have to 
be decided according to the law of inheritance 
applicable to the family into which h e has been 
adopted. (Purton, R M. and Roughton H M \ 
Laxman v Tukaram 19 N.L.J 279 1 ' ) 

-S 6 (3) (amendment of 1934)— Amend- 

ment, if retrospective. a 

The amendment of S. 6 (3) of the B< rar Pitek 
and Patwaris Law was an alteration by wav of 
limitation of the period within which application 
for assista» ce could be made to the L,™ 
Court. The right under S. 6 prior to amendment 
was a vested right and hence it could noTbe 
taken away by the amendment being given a re 
trospect.ve operation, f Roughton. FC.) \Iubau- 
beg V. Ra.tf. Gopalrao. 1938 N L.J 94 * URAI 

S. 6 (3) -Applicability—“Withholdinn 
Poyment'—Meaning of—Patwari agreeing to 
accept payment after next harvest—Effect 9 of— 

Emoluments of palwari"—Meaning of—Rate 
fixed by agreement—Poiver of Deputy Commis¬ 
sioner to fix emoluments. 3 m ms 

nwff r r p ?r° ll T! ts of a Patwari“in S. 6 
(3) of the Patels and Patwaris I.aw cannot be 

interpreied as meaning the emoluments at the 

rate fixed hv the Deputy Commissioner under the 
proviso ( b ) after the patwari Jias intimated that 
he no longer abides by the agreed rate. When 
the rate of emoluments has once been fixed by 
agreement between the Jagirdar and the Patwari 
the Deputy Commissioner cannot fix emoluments 
under S. 6(3). S.6(3) does not further cc me 
into operation unless there has been awith- 

d, "?uu f P?. ym ? nt by th * P/oprietors ; and when 
the withholding is condoned by the patwari by 
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agreeing to accept payment later on after next 
harvest, there is no such withholding as would 
invoke the application of S. 6 (3). A contract 
should not be varied in one particular and main¬ 
tained in another particular without the consent 
of the contracting parties; and although there is 
nothing illogical in this being done in the peculiar 
circumstances of a contract between a jagirdar 
and a patwari in a Jagir village, such a departure 
from the ordinary law should be c'early 
indicated in the section of the law. ( Roughton , 
F.C.) Syep Chharan v. Rajaram. 1938 N.L.T. 
64. 

-Ss. 6 (3) and 8— Applicability — Patwari 

nominated by jagirdar and appointed by Govern¬ 
ment—Status of—Loose description as substitute 
patwari—If makes him substitute. 

Where it is clear that a patwari is appointed 
under S. 6 (1) of the ”erar Patels and Patwaris 
Law by the Government, on the nomination of 
the Jagirdar S. 6 (3) applies to the case. The 
fact that be is loose'y described as a substitute 
partwari, cannot make him a substitute, under 
S. 8 of the Patels and Patwaris Law, of a malik 
who is unable to work himself. ( Rouqhton. F.C .) 
Syf.d Chhaban v. Rajaram. 1938 N L.J. 64. 

-S. 6-A— Scope—Izara village created under 

Waste Land Rules—Malik and patel—Non per¬ 
formance of services personally—If entails dis¬ 
missal. 

The mdik and patel of an izara village, crea- 
i d under the Berar Waste Land Rules, 1865. 
whether he be the sole proprietor or one of the 
proprietors appointed as such under S. 6-A of 
the Patels and Patwaris Law, is not bound to 
perform the duties of the office of patel person¬ 
ally. A deputy may be appointed to perform the 
duties. Merely because the patel fails to render 
personal service, does not entail his dismissal, 

(Greenfield, F.C.) Rh aiirao v. Bapurao 20 N. 

L.J. 224. 

.-S. 7— Reintroduction of practice of lapsed 

rotation — Principle. 

Where the practice of rotation has lapsed and 
an attempt to reintroduce it is made, its revival 
would be sanctioned only when the cessation is 
shown to have been wrongful or to have been 
due to the operation of the rules prohibiting or 
discouraging rotation. Where it is due entirely 
to the voluntary action or inaction or acquies¬ 
cence on the part of the representatives of the 
different munds, ihe practice of rotation would 
not be permitted to be reintroduced. ( Burton , 
F. C.) Sheshrao v. Narayan. 1939 N.L.J. 
105. 

-S. 7 f3)— Amalgamation of two villages 

with separate patels—Joint patels—Dismissal of 
one in 1874 anri sole holding by other—Success on 
—Rotation between families—Rules of 1886— 

Effect of. . 

Where two separate villages, having a separate 

patel each, were combined and the two patels 
continued to be patels working jointly till 1874, 
when one of them was dismissed for embezzling 
government money, and the other patel remained 
as sole patel till his death in 1876 and was suc¬ 
ceeded by his son, and on the death of the latter 
in 1935* disputes arose between the two families 
about the succession to the office. 


B ?o™^ TELS AND2 PATWARIS LAW 

1900), 6. 14. 

- Vjof ’ \ hat tIle ol( * rules having been superseded 
in 1886, the case was a fit one for the introduc¬ 
ed ,°iV°r ta ! ion ok etween the two families under 
^rr ij v l ^, e ^ erar Patels and Patwaris I aw. 

Held, further, that in the absence of a specific 
order, no watan right could be legally forfeited ; 
and merely because a patel is dismissed, the 
watan rights of the family of the dismissed patel 
cou!d not be held to be forfeited. ( Raghavendra 

Kao, II.M.) Narayan v. Ganpat. 19 N.L.J. 

1 . 


S. 7 (3) (b )—Appointment of patel — 
I wo branches of family found jointly working as 
patels tn the past—Proper order. 

Where it is found that two branches of a family 
have worked jointly as patels in the past, both 
have equal claims to share the Revenue Patelki 
Office under S. 7 (3) ( b) of the Patels and 
Patwaris Law. The proper order in such a case 
is to direct the representatives of the two 
branches to work as revenue patel in rotation for 
10 \ears each. ( Raghavendra Rao, H M.) Sonaji 

J 239 WATRA ° Krishnarao Deshmukh. 19 N.L. 
a e’ q [V\ /; R ‘ w 1 - 1 Appointment 

under S. 8 (4), if falls within scope of R. XII {Hi) 
—Son of a lunatic Malik—Proper remedy to re¬ 
move substitute. 

Any appointment made under sub-S. (4) of 
S. 8 of the Berar Patels and Patwaris Law, 
whether on the nomination of the Malik or on 
his failure to do so, by selection of the Deputy 
Commissioner is an appointment made on behalf 
of the Malik and falls within the scope of R. XII 
(m). Where a substitute is appointed for a 
lunatic Malik patel, his son who at tint time was 
not a major, cannot apply to remove the substi¬ 
tute. His only remedy is to get his father resign 
and then himseJf to become patel. making the 
substitute go out automatically. ( Greenfield.) 
Sheshrao v. Ramrao. 1940 N.L.J. 198. 

' 7 s - ® (4) R (x) of Rules framed under 

the Act—Nomination of substitute—Procedure- 
Deputy Commissioner, when can select and ap¬ 
point—Malik Patwari’s power, if affected by the 
absence of members of the family. 

It is only when the Malik Patwari refuses or 
fails to nominate a substitute, or the Deputy 
Commissioner does not approve of such a 
nom nation, that the Deputy Commissioner gets 
the power of selection and nomination. R. (a*) 
of the rules framed under S. 21 of the Act 
requires the principal to nominate a member of 
his family or of the sub-d»vision of his family. 
But it does not follow that in the absence of any 
such persons, the principal’s right to nominate a 
substitute is lost. (Burton, F.C.) Govind Bal- 
KR1SHNA V. VlTHAL VlNAYAK. 1940 N.L.J. 120. 

- — S. 8 (4) — Scope—If perjnits alternative 

nominations till acceptance of one. 

There is no provision in S. 8 (4) of the Berar 
Patels and Patwaris Law, that the maiik patwari 
is to be given the option and opportunity of mak¬ 
ing alternative nominations until one of them is 
approved by the Deputy Commissioner. (Burton, 
F.C.) Yado Parashram v. Shaikh Aziz. 1939 
N.L.J. 104. 

- -S. 15 — Enquiry—Procedure to be follow¬ 
ed prior to dismissal. 

An enquiry under S. 15 of the Berar Patels and 
Patwaris Law should, apart from other things, at 
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least have a Judicial form. Definite charges , 
should be framed and the patel’s explanation and j 
evidence taken and a Judicial finding recorded 
(Greenfie d, F.C.). Nampeo Ekoba, In re. 1940, 

N.L.J. 255. 

BERAR REVENUE BOOK CIRCULAR— j 

Sale—Objections—Bid not in fact accepted, but 
case adjourned—Appellate Court, if can direct 
sale on other terms. 

Where after a sale objections are filed and the 
case comes before Collector to consider the 
objections and whether the final bid is to be | 
accepted, he simply adjourns it without accepting ! 
the bid, the Deputy Commissioner in appeal has : 
no power at that stage to raise the bid and direct 
a sale. It is for the Collector to accept the bid 
first. ( Burton , ICC.) Jagannath v. Seth 
Mishrilal. 1940 N.L.J. 61. 

-Vols. II-III—8—Adjournment of sale— 

Failure to specify hour of adjourned sale— 
Omission to inform all persons present of ad¬ 
journment—Effect—Material irregularity. Sec 
C. P. Code, 0.21, R. 90. 20 N L.J. 283. 

-Ill—8 —Execution sale by Naib Tahsildar 

—Acceptance of bid and confirmation of sale by 
Sub-Divisional Officer — Considerations — Inade¬ 
quacy of price and irregularity in proceedings — 
Effect of. 

Eleven fields comprising an area of about 250 
acres with a rental of Rs. 195, only one of which 
was encumbered to the extent of Rs. 500 were 
sold in execution of two B class decrees by a 
Naib Tahsildar. The total amount of the decrees 
was about Rs. 9,100, but the price fetched was 
only Rs. 1,365 or Rs. 5-8 0 per acre. 'Hie Naib 
Tahsildar fixed the reserve price only at Rs. 
1,240, though on a prior auction, about one month 
previously, it was Rs. 1 07,000. The bidders were j 
not informed of the cancellation of the prior 
sale. The Sub-Divisional Officer without any 
regard to the interests of the judgment-debtor 1 
and without considering the objections and pro¬ 
test of the judgment-debtor accepted the bids and 
confirmed the sale. 

Held, that the bids should not have been 
accepted and the sale must be set aside. (Ragha- 
vendra Rao, H.M.) Bhan v. Dipchand. 19 N. 
L.J. 51. 

- (1118), R. 11 (ii)— Sale by officer deputed 

by Collector—Acceptance of bid—Further pro¬ 
cedure—Powers of Collector. 

Where a sale is held by an officer deputed by 
the Collector, R. 11 (tf) of Berar Revenue Book 
Circular ( 1118 ) requires that the sale shall be 
adjourned to the Deputy Commissioner (i e., the 
Collector) before the final bid is accepted. The 
rule gives the Collector power to accept or reject 
the bid obtained in the original sale and does not 
give him the power to continue the sale without a 
fresh proclamation. ( Burton F C.) Vithal v. 
Jamnadas. 1940 N.L.J. 323. 

BERAR WASTE LAND RULES (1865)— 

Izara village—Malik and patel—Liability to 
• render personal service. See Berar Patel and 
Patwaris Law, S. 6-A. 20 N.L.J. 224. 

BHOPAL CIVIL PROCEDURE CODE, 
Ss. 27, 58 and 2 (8)— Suit on basis of foreign 
judgment to recover costs — Maintainability—Suit 
decided ex parte by foreign Court. 


BHOPAL C. P. CODE O. 6, R 17. 

In a suit instituted in a British Indian Court, 
the plaintiff’s will ess who was under examina¬ 
tion absented himself whereupon the counsel for 
the plaintiff applied for adjournment. This being 
disallowed the counsel withdrew from the suit 
with the result that the plaintiff’s claim was 
rejected and lie was required to pay costs to the 
defendant. The defendant instituted a suit in the 
Bhopal State to recover costs from the plaintiff 
on the basis of the judgment of the British Indian 
Court. 

Held, (1) that the suit was decided by the 
British Indian Court ex pnrte under■ O. 17, R. 2, 
C. P Code ; (2) that the di finition of judgn ent in 
S. 2(S), Bhopal C. P. Code, covered both an order 
and a decree, and equally held good whether the 
decree was passed ex parte or on merits ; (3) that 
the suit to recover costs on the basis of the ex 
Parte judgment of the British Indian Court was 
rot barred by S. 58, Bhopal C. P. Code. (Mohatn- 
mad Ahmad Khan, C.J and Birdie , J.) 
Harkunwak Rai v. Kesri Singh. 187 I.C. 439. 

-Ss. 58 and 27—Suit on basis o r ' foreign 

judgment to recover cost-—Mainlainab’lity See 
Bhopal C I’. Code, Ss. 27 and 58. 187 I.C 439. 

- O. 6 , R. 17— Amendment of plaint — When 

not allowed —Suit on instalment-bond containing 
default clause—Amendment to plead waiver of 
right to sue for whole amount—Amendment of 
date of Payment of instalment — Permissibility. 

It is generally accepted that no amendment of 
a plaint can be allowed which has the effect of 
depriving the defendant ol any right already 
acquired by him or of altering the cause of action 
in any suit Amendment of every other kind is 
permitted. An amendment by which the defen¬ 
dants’ pica of limitation against the suit might 
entirely fall to the ground must always be per¬ 
mitted. A right which the defendant has already 
acquired is one thing, and a mere right to raise 
the pica is quite another. The plaintiff shall not 
be allowed to add any new relief by way of an 
amendment which on account of the efflux of 
time he could not claim at that time. But in a 
i suit on an instalment bond containing a default 
clause giving the creditor a right to recover the 
whole amount in the event of failure of any one 
, instalment, the plaintiff’s request to plead waiver 
■ of his right to sue for the whole amount is 
neither a new relief nor it has the effect of 
depriving the defendant of any right already 
acquired by him. The nature of the suit is not in 
the least altered thereby. In fact the plaintiff is 
tr>ing by this amendment to explain that his suit 
is within time, and such an amendment is per¬ 
missible at any stage. If the plaintiff has made 
a mistake in stating the date of payment of 
money and now requests to correct the same, he 
by doing so is not in any' way depriving the 
defendant of any right whatsoever which he had 
so far acquired. A mistake of fact of this nature 
j can always be corrected in pleadings by any 
! party without injuring any. right of his adver¬ 
sary. It would clearly be against the principle 
of amendment laid down in O. C, R. 17, C P- 
Code, to refuse an amendment in respect of a 
bona fide mistake regarding the mere date of any 
transaction. ( Mohamad Ahmad Khan, C.J and 
Birdi, J.) Madan Mohanlal v. Zahiruddin. 
187 I.C. 809. 
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BHOPAL C. P. CODE, O. 23, R. 1. 

O. 23, R. 1— IVithdrawil of suit in appeal 

Failure to implead necessary defendant—If 
sufficient ground. 

Failure to implead even a necessary party as 
defendant is neither such a formal defect as can 
be cured in appeal nor does it afford sufficient 
ground to withdraw from the suit with permis¬ 
sion to institute the same afresh after it has once 
been heard and decided. (Mohammad Ahmad 
Khan. C.J. and Fade Asim, J.) Kishorilal v. 
Sundarbai. 187 I.C. 581. 

-O. 23, R 1 (2) (b)— “Other sufficient rea¬ 
sons"—I nterpretation. 

The sphere of “other sufficient reasons' 1 in 
O. 23, R. I (2) is wider than the sphere of 
“some formal defect". (Mohammad Ahmad 
Khan, C. J. and Fazlc Asim, J.) Kishorilal v. 
Sundarbai. 187 I.C. 581. 

BHOPAL LIMITATION ACT, Arts 40 and 

137—Scope—Suit to recover property g’ven for 
sale on commis'ion basis—Article applicable. See 
Bhopal Limitation Act, Arts. 117 and 40. 188 

I.C. 437. 

—Arts. 137 and 40 —Scope—Suit to recover 
property given for sale on commission basis— 
Article applicable. 

A suit for the recovery of a philatelic album 
given to he defendant for negotiating a sale on 
commission basis is governed not by Art. 40 but 
by Art. 117 of the Bhopal Limitation Act The 
defendant is a depositary within the meaning of 
the latter article. Art. 40 has no application to a 
case of property entrusted by one person to 
another. The fact th it the defendant refused to 
give delivery of the property does not make his 
possession unlawful and simultaneously start 
limitation against a suit for recovery under that 
article. The depositary cannot be allowed to 
take advantage of his own wrongful act by claim¬ 
ing to be benefited by the shorter period under 
Art. 40, because by so doing, he would be clearly 
defeating the object of the Legislature. (Moh¬ 
ammad Ahmad Khan, C. J. and P. C. Birdi, J.) 
Hashmat Ali v. M. Godrej. 188 I.C. 437. 

BHOPAL SMALL CAUSE COURTS ACT 

—Jurisdiction of Small Cause Court—Suit for 
accounts—-What is—Suit for against agent for 
value of tickets given for sale and not accounted 
for by him—If cognisable by Small Cause Court. 

The Small Cause Courts Act excludes from its 
purview all suits relating to settlement of 
accounts between the parties. The essential 
nature of such a suit is that therein the plaintiff 
does pray for a decree for a fixed sum of money, 
but only wants rendition of account by the defen 
dant followed by a decree for the amount found 
due. It is possible that even in claims for a fixed 
amount the defendant’s plea might snme time 
give rise to the necessity of settlement of 
account, but this alone would not convert a suit 
for a fixed sum into a suit for account. It is a 
settled principle that a suit which is essentially of 
small cause nature does not change its character 
merely becadse the defendant has chosen lo raise 
a plea of account. Even if the Court has to go 
into the parties'account to a certain extent ttie 
jurisdiction of Small Cause Court is not ousted. 
A suit against an agent for a fixed sum represent 
ing the value of certain number of tickets given 


B. AND O. CO-OP. SOC. ACT (1935), S. 48. 

to him for sale and not accounted for by him, is 
not a suit for account and is, therefore, cognis- 
able by the Court of Small Causes. ( Mohammad 
Ahmad Khan, C J.) Ishaque Ali v. Abdus 
Samad. 187 I.C. 480. 

BIHAR AND ORISSA CO-OPERATIVE 
SOCIETIES ACT (VI OF 1935), S. 24-A— 
Scheme of compromise pending suit by depositor 
—Plaintiff not party to compromise—If bar to 
passing of decree and execution. 

S. 24-A (2) of the Bihar and Orissa Co-opera¬ 
tive Societies Act makes a scheme of compromise 
agreed to by the specified majority, if sanctioned 
by an order of registrar binding on all the credi¬ 
tors or the class of creditors, as the case may be 
and also on the Co-operative Society. It may be 
that a particular creditor was no party to the 
i scheme ot compromise, but S. 24-A (2) makes his 
individual participation absolutely immaterial. 
Where therefore pending a suit by a depositor 
against a Co-operative Bank for recovery of his 
deposit a scheme of compromise under S. 24-A of 
the Act is agreed to by the required majority of 
creditors and sanctioned by the Registrar of Co¬ 
operative Societies, and a decree is subsequently 
passed in favour of the depositor in his suit the 
decree cannot be executed, against the Bank. The 
depositor-plaintiff being a creditor, is bound by 
the compromise, though not a party to it. The 
compromise bars execution of the decree not by 
resson of any express provision in the Act but 
under the general law. The scheme of compro¬ 
mise has to be regarded as an arrangement under 
which creditors are to refrain from bringing exe¬ 
cution in return for the restrictions, imposed 
upon the Bank as regards the disposal of its 
income and property. The decree passed is only 
a security for the debt and has the effect of esta¬ 
blishing the debt as against the Bank. The com¬ 
promise, while not operating as a bar to the pass¬ 
ing of the decree, is a clear bar to execution. 

(Harries , C. J. and Dhavle , J.) Buxar Central 
Co-operative Bank, Ltd. v. Akhouri Bindhya- 
chal I rasad. 185 I.C. 606=6 BR 222=12 R. 

P 387=21 Pat L.T. 173=A.I.R. 1940 Pat. 261. 

- S 48 — Jurisdiction of Registrar —“ Dispute ” 

— Prior award under Act of 1912— Second award 
under new Act in respect o f same debt—If a nullity 
and without jurisdiction — C. P. Code , S. 11. 

The expression “dispute" in Expl. I to S. 48 of 
the Co-operative Societies Act is used in a very 
special sense. There may be a dispute under the 
section even when the claim is admitted. There 
is nothing to prevent the Registrar from dealing 
under S48 with a dispute between the parties as to 
a decretal debt. Therefore even when a previous 
award has been given, if there is still a dispute as 
to the judgment-debtor’s ability to pay or the 
method of enforcement of payment, the Registrar 
is competent to deal with the matter. There is no 
section in the Act which makes S. 11 of ihe C P* 
Code applicable to the Co-operative Societies 
Act. Therefore the fact that an award was made 
by the Registrar in respect of a debt under the 
Act of 1912 does not deprive the Registrar of * 
jurisdiction to make a second or subsequent 
award in respect of the same debt under the pro¬ 
visions of the new Act of 1935. The second 
award cannot on that ground be held to be a nullity 
as being without jurisdiction. (Fast All and 
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Meredith. JJ.) Dwarka Prasad v. Traders' Co¬ 
operative Bank, Ltd. 21 Pat.L.T 343. 

- Ss. 48 and 57 —Suit by member against 

Society to recover interest on deposit—Dispute as 
to rate of interest—Jurisdiction of Civil Court. j 
Where the plaintiff sued a co-operative union, 
of which he was a member to recover arrears of 
interest on deposit made by him, and the dispute 

was about the rate of interest, . . 

Held, that the suit did not lie in the Civil Court, 
as it was barred by S 57 of the Bihar and Orissa 
Co operative Societies Act, 1935, read with S 48 
of the same Act. ( Rowland , /.) Hajipur Cen¬ 
tral ro operative Union, I.td. v Kamla Prasad. 
166 I.C. 689=8 R.P. 335=3 B R. 208=18 Pat L. 
T. 255=A.I.R. 1937 Pat. 531. 

- S. 57 (2)— Applicability and scope— 

*'Touching the affairs of the Society”—Decree 
for costs against Co-operative Society—Execution 
in Civil Court—Leave of Registrar—Necessity 
for—S. 57(1). 

S 57 (2) of the Bihar and Orissa Co-operative 
Societies Act imposes a bar to certain proceedings 
in the case of a Co-operative Society in liquida¬ 
tion, i.e., on any matter touching die affairs of the 
Society. The affairs of a Society in liquidation 
are confined to the winding of the Society and the 
payment of its debts, the collection of amounts 
due to it and of contributions from members, etc. 
The payment of the debts of a Society whether 
decretal or otherwise, is clearly a matter touching 
the affairs of the Society within the meaning of 
S. 57 (2), and proceedings to realize such debts 
are barred except by leave of the Registrar. An 
application to execute a decree for costs against a 
Society can therefore lie only with the leave of 
the Registrar under S. 57 (2). 

Rowland, J. — (Quaere). —Whether such an exe¬ 
cution application is also barred by S. 57 (1) of 
the Act. (Agarwala and Rowland , JJ.) Gaya 
Prasad v Sadar Central Co operative Society, 
Gaya. 1940 P.W.N. 155=21 Pat.L.T. 217=6 B. 
R. 776=A.I.R. 1940 Pat. 253. 

— —S. 63 — Applicability—Debtor not ceasing to 
be member of Society — Limitation. 

There can be no question of limitation at all 
under S. 63 of the Co-operative Societies Act so 
long as the person from whom a debt is due to a 
Socirty i* still a member of the Society. (Fazl Alt 
and Meredith, JJ.) Dwarka Prasad v. Traders’ 
Co-operative Bank, Ltd 21 Pat.L.T. 343. 

BIHAR AND ORISSA EXCISE ACT (II OF 
1915), S. 74 —Scope—Search—Omission to record 
reasons — Effect—Obstruction to search—If offence 
—Penal Code, S. 353— Penal Code, S. 99— Search 
at night—If illegal 

Under S. 74 of the Excise Act, if an officer, 
having reason to believe that an offence under the 
Act has been committed, wants to search, he has 
to record his reasons for doing so The recording 
of reasons befoie search is provided for both 
under the Excise Act and the Code of Criminal 
• Procedure, and is intended to protect the liberty 
of citizens and avoid useless and unjustified 
searches. If no reason is recorded before an at¬ 
tempt to search is made, the officer cannot be said 
to be acting in the exercise of his powers or in 
good faith ; consequently a person pushing such 
officer or otherwise preventing the search cannot 
be convicted of an offence under S. 353 of the 


Penal Code. Nor can the officer be said to be 
acting with due care and attention, so as to render 
S. V9, I. P. Code, applicable. There is no restric¬ 
tion in S 74 of the Bihar and Orissa Excise Act, 
to the effect that a search can be made only in day 
and not at night. A night search is not therefore 
illegal. (Khaja Mahomed Noor, 7.) ( handir 

Prasad v. Emperor 170 I C. 784=3 B.R. 786= 
10 R.P. 156 (1 ) = 38 Cr L J. 982 = 1937 P.W.N 
377=18 Pat.L.T. 398 = A I R 1937 Pat. 501. 

BIHAR AND ORISSA FOOD ADULTERA¬ 
TION ACT (II OF 1919), S 3—Articles illegal¬ 
ly seized under Municipal Act— Complaint in res¬ 
pect of—Legality. 

Articles which are not intended for sale within 
the Municipality cannot be legally seized by the 
Commissioners under S. 286 of the Bihar and 
Orissa Municipal Act. But when they are seized, 
and it is found that their condition warrants a 
complaint of an offence punishable under S. 3 of 
the Food Adulteration Act, committed within the 
Municipal area, there is nothing to prevent the 
Commissioners from making a complant in pro¬ 
per form before a Magistrate. There is nothing 
in the Food Adulteration Act which prohibits a 
Magistrate from taking cognisance on complaint 
of an offence punishable under the Act wherever 
that offence may have been discovered. {James, 
J) Ramjas Marwari v Pifrulia Municipality. 
160 I.C 343=37 Cr.L.J. 289=8 R.P. 353=17 
Pat.L.T. 258=1936 Cr C. 231 = 1936 P.W.N. 45 
=A I R. 1936 Pat. 145. 

BIHAR AND ORISSA LOCAL SELF-GO¬ 
VERNMENT ACT (III OF 1885), S. 118-C 
(3) (d)— Construction—Joint Hindu family 
owning several buildings—Assessment in respect 
of all exceeding limit prescribed by section— 
Legality — If ultra vires. 

An owner or occupier of buildings within a 
union is not taxable under S. 118 C of the Bihar 
and Orissa Local Self-Government Act in respect 
of each of the buildings which he owns or occu¬ 
pies ; only one tax is assessable on each indivi¬ 
dual. Cl. (d) of sub-S. (3) of that section limits 
the amount to be assessed on any person to Rs. 5 
per mensem. This clause does not refer to build¬ 
ings, tanks, wells or water-courses, but to per¬ 
sons, and in unequivocal language it limits the 
assessment on any one person (including a joint 
Hindu family) to five rupees per mensem. An 
assessment on a joint Hindu family which owns 
several buildings within the union to any amount 
in excess of Rs. 5 per mensem is ultra vires, 
(Agarwala, J.) Members of the Union Com¬ 
mittee v. Sahay Sah, 21 Pat L T. 271 = 187 I. 
C. 300=6 B.R. 448=12 R.P. 581=A.I.R. 1940 
Pat. 474. 

—- S. 118 Cl (3) (d)— 1 “Person"- If includes 

joint Hindu family. 

A joint Hindu family is a‘person’within the 
meaning of Cl. (d) of sub-S. (3) of S. 118-C of 
the Bihar and Qrissa Local Self-Government Act. 
(Agarwala, J.) Members of the Union Com¬ 
mittee v. Sahay Sah. 21 Pat.L.T. 271=187 I. 
C. 300=6 B.R. 448=12 R .P. 581=A.I.R. 1940 
Pat. 474 

BIHAR AND ORISSA MICA ACT (I OF 
1930), S. 17 (2) (a)—Offence under—Nature of 
—Mica found in excess of amount entered in 
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B - AND ° motor vehicle rules, 

R. 46. 

account— Conviction for — Order confiscating 
excess mica—Propriety—Cr. P. Code, S 517. See 
Cr. P. Code, S. 517. 18 Pat.L.T. 146=A.I.R. 
1937 Pat 257. 

BIHAR AND ORISSA MOTOR VEHICLE 
RULES, R. 46, Permit H, Para. 7— "Ply" — 
Meaning. 

The word‘ply’in para. 7 of Permit H, under 
rule 46, means plying for hire, that is to say, it 
m ans that the person driving a vehicle stops to 
take up or put down the passengers for reward 
A person merely driving his vehicle cannot he said 
to be plying his vehicle. ( Courtncy-Terrell , C.J.) 
Berry Mahapatra v. Emperor. 163 I.C. 399=9 
RP 6 (2)=37 Cr.L.J 850=17 Pat.L.T. 378= 
1936 Cr.C 497 ( 1 )=A.I R. 1936 Pat. 321 ( 1 ). 
-R 61— Construction and scope —“ Atten¬ 
dant”—Meaning of—Cleaner—If attendant. 

Rule 61 of the Bihar and Orissa Motor Vehicle 
Rules requires only that there shall be one man 
besides the driver appointed for the purpose of 
dealing with and competent to deal with all 
matters unconnected with the actual driving of 
the bus. A man employed on the bus as a cleaner 
whose duties are to put on the bus the luggage, 
to unload it, put water in the radiator and to start 
the bus, the driver being left with other duties 
such as issuing tickets and giving information to 
passengers, cannot be regarded as an “attendant” 
within the meaning of R. 61. ( Saunders , /) 
Gangully v. Emperor. 161 I.C 703 (1 )=8 R.P. 
474=37 Cr.L J 469=17 Pat LT. 162=1936 Cr. 
C. 256=1936 P.W N. 147=A I R 1936 Pat 172. 

BIHAR AND ORISSA MUNICIPAL ACT 
(VII OF 1922)— Limitation—Market dues — Con¬ 
tract granting right to collect market tolls—Suit 
by Municipality against grantee to recover — Limi¬ 
tation—Limitation Act, Arts. 110, 115 and 120 

The Bihar and Orissa Municipal Act does not 
prescribe any special period of limitation 
for the recovery of dues under the Act. A Muni¬ 
cipality in exercise of its powers under the Act, 
maintained a market and settled the right to col¬ 
lect the tolls in the market with the defendant for 
a period of two years. The amount payable by 
the defendant was fixed at Rs. 560, out of 
which the defendant paid only a part. The Muni¬ 
cipality brought a suit for recovery of the balance 
from the defendant. 

Held, (1) that the dues payable by the defen¬ 
dant were not rent and so Art. 110 of the Limita¬ 
tion Act was not applicable ; (2) that the amount 
sued for was due to the plaintiff-Municipality 
under a contract by which the defendant bound 
himself to pay a certain amount annually, and the 
suit having been due to the breach of that contract 
by the defendant,.Art. 115 of the Limitation Act 
applied to the suit; (3) that since the suit fell 
under the specific Art. 115, it would not be gover¬ 
ned by the residuary Art. 120. ( Fazl Alt and 
Madan, JJ.) Chairman and Commissioner, 
Chaibasa Municipality v. Gobind Sao 16 Pat. 
302=169 I C 364=3 B R. 561=10 R.P. 7=18 
Pat L T. 252=A I R. 1937 Pat. 360. 

-S. 3 (13)—Owner—Sharahmoaiyan holding 

— Tenant of — If “owner/" See Bihar and Orissa 
Municipal Act, S. 109 (2). 20 Pat.L.T. 86. 
-S. 3 (24)— "Road"—What it includes. 

By reason of the definition in S. 3 (20 of the 
Bihar and Orissa Municipal Act, a road includes 
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on both sides of it the land between the metalled 
portion of the roadway and the defined boundary 
of the abutting property. ( Harries, C.J. and Fazl 
Ali,J.) Patna City Municipality v. Dwarka 
Prasad Sinha, 18 Pat 735=184 I C. 52=6 B 
R. 8=12 R. P. 214=20 Pat. L. T. 810=A. I. R. 
1939 Pat. 683. 

-Ss. 6 and 16 —Sabarkars — Status of — If 

tenure-holders—Liability to pay transfer fee to 
landlord—A mount of fee. 

Under S. 6 of the Orissa Tenancy Act, sabar¬ 
kars are, for purposes of S. 16, tenure-holders 
and are payers of rent and must pay the transfer 
fee accordingly. 1 he fee payable by them is six 
times the rent. ( Mohamad Noor, J.) Charu 
Chandra Roy v Sri Radha Gobinda Jin 
Thakur. 6 Cut.L T. 13. 

-S. 12-Chairman—Representative—Capacity 

of- 

By S. 12, the Commissioners become a legal 
entity which legal entity is not represented by the 
Chairman; although reference is made to the 
Chairman from time to time in the Act, he is a 
person who apart from such reference is unknown 
to the law, is not a legal entity but is merely a 
person. If the Chairman is sued, the plaintiff is 
entitled to relief only against him. In no seme of 
the word can he be held to be the representative, 
for the purpose of the proceedings, of the Muni¬ 
cipal Commissioners, and there is no justification 
on principle or on authority or under the Act it¬ 
self to entitle a party to seek his relief against 
the Commissioners by bringing an action against 
the Chairman. It is not merely a mistake of 
form but it goes to the very root of the action. 

( Wor/,J .) Kali Prasad Sinha v. Badri Na- 
rain Sahu. 182 I.C. 457=12 R P. 16=5 B.R. 
768=20 Pat.L.T. 613=A I.R. 1939 Pat. 236. 

-S. 12— Suit by chairman — Maintainability. 

Although the position of a chairman of a Muni¬ 
cipality is recognised by the Municipality Act, he 
is not a legal entity nor a corporation sole and 
therefore he is not entitled to sue on behalf of 
the Municipality. The suit must be brought by 
the body of Commissioners under S. 12 of the 
Act. The u.se of the word 'may" in that section 
must be construed in the sense that they shall by 
that name sue and be sued and by no other. 
(Wort, J.) Kamakhya Narayan Singh v. 
Chairman, Hasaribagh Municipality. 5 B.R. 
599=181 I.C. 486=11 R.P. 594=20 Pat.L.T. 563 
=A.I.R 1939 Pat. 499. 

-S. 62— Disposal of road—Power of Munici- 

paliiy. 

There is no exhaustive definition of “land” in 
the Bihar and Orissa Municipal Act and the 
phrase “may sell, lease, exchange or otherwise 
dispose of any land” in S. 62 seems to be wide 
enough to cover “road ” But even if it be held 
that the word “land’’ does include a road, yet the 
Municipality has not an unrestricted right to sell 
such road. At its very highest, the power given 
to the Municipality by S. 62 is to sell, lease, ex¬ 
change or otherwise dispose of any land not re¬ 
quired as a road or for other purposes of the Act. 

If such land is still required for any of 
the purposes of the Act, then it cannot 
be disposed of under the powers given by S. 62. 
(Harries, C.J . and Fazl Alt, J.) Patna City 
Municipality v. Dwarka Prasad Sinha. 18 
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Pat. 735=20 Pat.L T. 810=12 R.P. 214=6 B.R. 
8=1841.C. 52=A.I.R. 1939 Pat. 683. 

-S. 62 —Land vested in Municipality under 

S. 58— Disposal of—Power of Commissioners. 

The power of sale, lease or exchange given to 
the Commissioners under S. 62 of the Bihar and 
Orissa Municipal Act is not confined to land 
which has been acquired by the Municipality 
under that section, but extends to land which is 
vested in the Municipality by reason of S. 58 of 
the Act. {Harries, C.J and Fazl Ali, J .) Patna 
City Municipality v Dwarka Prasad Sink a 18 
Pat. 735=184 I.C. 52=6 B.R. 8=12 R.P. 214= 
20 Pat L.T 810=A.I R. 1939 Pat 683. 

-S. 64 —Scope Non-compliance—Contract 

not in writing or under seal—Suit on — Main¬ 
tainability-Implied contract — Limitation /let, 
Art. 115. 

Defendant took a lease or a licence to collect 
the t ils of a municipal market and agreed to 
pay a sum of Rs. 4,001 to the Municipality in con 
sideration of the licence giving him the right to 
collect the tolls. There was only a resolution of 
the Municipality, but no contract or document 
under seal as required by S. 64 of the Bihar and 
Orissa Municipal Act. Defendant, however, enter¬ 
ed into possession of the market under the resolu¬ 
tion. The Municipality through its representa¬ 
tive sued to recover money due to it under the 
contract from the defendant. 

Held, (1) that there was no contract binding 
under the Act, and the contract not being in 
accordance with S. 64 could not be sued upon ; (2) 
that if the Municipality be held entitled to sue on 
the basis of an implied contract, Art. 11^ of the 
Limitation Act applied to the case, and the suit 
brought more than three years after the breach 
was barred. {Wort and Parma, JJ.) Ganesh Pra¬ 
sad Sah v. Shf.ikh Jawad Hussain 17 Pat. 
277=19 Pat L.T. 653=4 B.R. 801=177 I.C. 272 
=11 R.P. 140=A.I.R 1938 Pat. 429. ‘ 

--S. 82 —Burden of proof on assessee that 
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platforms over municipal drains fall within the 
mischief of S. 82 (2) of the Act; and imposition 
of a scale of fees in respect of such platforms by 
the Municipality without the sanction of the Pro¬ 
vincial Government is illegal and ultra vires. 
{Harries, C.J. and Wort, J) Commissioners of 
the Arraii Municipai ity Inder Chand. 19 
Pat 485=187 I.C. 701 = 6 B.R. 532 = 12 R.P. 
626=21 Pat L.T. 289. 

-S 82 (2 ) —Licences for platforms—Obliga¬ 
tion to take out—Imposition of—-Resolution by 
Municipal Commissioner—If sufficient authority. 

There is nothing in the Bihar and Orissa Muni¬ 
cipal Act requiring any other authority than a 
resolution of the Commissioners at a meeting to 
impose the obligation on the owners of platforms 
to take out licences. 1 he Commissioners have 
power by their own resolution to make it obliga¬ 
tory on the owner of platforms to take out licen¬ 
ces’ {Rowland, J.) Ghadsiram v. Vice-Chair¬ 
man. Sambalpur Municipality. 160 I.C. 1076 
=8 R.P. 415=37 Cr.L.J. 374=17 Pat.L.T. 148 
= 1936 P.W.N. 12=1936 Cr C. 122=A I.R. 1936 
Pat. 101. 

-S‘99 (b) — Scope and applicability—Proce¬ 
dure under, if condition precedent to an assess¬ 
ment—Prescribing of tests—When necessary 

S. 99 of the Act does not prescribe the proce¬ 
dure which as a matter of course and on all occa¬ 
sions must be followed by municipalities before 
assessment is made. It comes into operation only 
when the question arises of how the words in 
Cl. (9) of S. 3 “held under one title or agreement" 
are to be interpreted. Then the Commissioners 
are to decide at a meeting what tests shall be 
applied. {James and Dhavle, JJ.) Chairman, 
Arrah Municipality v. Ramkumar Choudhurv, 
16 Pat. 662=1938 P W N. 33=19 Pat.L.T. 91 = 
= 174 I.C 855=4 B R. 488=10 R.P. 558=A.I R. 
1938 Pat 177. 

-Ss. 100 and 111 — Unoccupied holder — 


.on assessee 

meeting was not held—Failure of municipal offi¬ 
cers to produce papers called for with explana¬ 
tion, for non-production—Finding that meeting 
was not held—Irregularity of imposition of the 
tax. 

It must be assumed that what ought to have 
been done, that is, the holding of the meeting, was i 
in fact done and hence the onus is on the assessee 
to show that the meeting 


Owner's liability for latrine-tax—Claim by Muni¬ 
cipality against owner — Sustainability. 

“Occupier" as defined in the Bihar and Orissa 
Municipal Act includes an owner in actual occupa¬ 
tion of his own premises, but in the absence of an 
occupier for a holding which is actually unoccu¬ 
pied, the owner thereof cannot be deemed to be 
the occupier for purposes of payment of lairine- 
tax under S. 100 of the Act. The Municipality 
cannot therefore make the owner who has never 


w was not held. An 

assessee called upon the Municipal Officers to been in actual occupation of his holding liable for 


produce papers. The Municipal Officers gave 
an explanation why the records relating to the 
meeting were not forthcoming. The Judge there¬ 
upon came to the conclusion that the meeting was 
in fact not held. 

Held, that in these circumstances the imposi¬ 
tion of the tax was irregular. It did not however 
prevent the Municipality from holding a meeting 
and imposing the tax in a proper and regular 
manner. {Wort, Ag C.J.) Commissioners oe 
Darbanga Municipality v, Shiva Prasad. 179 
LC. 965=11 R.P. 432 (1)=5 B.R. 326=20 
Pat.L.T. 119=A.I.R. 1939 Pat. 20 . 

—-S. 82 (2)— Construction—Licence fees for 

Platforms under S. 180 —Imposition without sanc¬ 
tion of Provincial Government — Legality—If ultra 
vires. 

Licence fees to be imposed under S. 180 of the 
Bihar and Orissa Municipal Act in respect of 

CL D.— 34 


latrine-tax under S. Ill of the Act. 

Quaere .—Whether S. 111 of the Act applies at 
all to claims of the Municipality for latrine-tax. 
{James and Agarwala, JJ.) Patna City Muni¬ 
cipality v. Krishnavati Bahoo. 175 I.C. 475= 
4 B.R. 585=10 R.P. 626=19 Pat.L.T. 405=1938 
P.W.N. 444=A.I.R. 1938 Pat. 391. 

— S. 107 (2 )—One month's notice—If condi¬ 
tion precedent to alteration of assessment — Suit — 
Bar of. 

The effect of sub-S. (2) of S. 107 is to make the 
issue of at least one month's notice of the propo¬ 
sal to make an alteration a condition precedent to 
the making of the alteration itself. Where no 
such notice has been given, the fact that the 
Municipality had already gone into the matter of 
the merits of the objection to the increased assess¬ 
ment is not a bar to the plaintiff’s suit for consi¬ 
deration of validity of such assessment on merits. 
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( Courtney-Terrell, CJ.) Lachminarayan Das 
v Chairman, Cuttack Municipality 163 I.C. 
131=8 R.P. 616=17 Pat.L.T. 420=A.I.R. 1936 
Pat. 322. 

-S. 107 (2)— Scope — Non-service of notice — 

If fatal—Illegality if cured by assessee's-appear¬ 
ance. 

The appearance of the assessee before the 
Committee appointed by the Municipality does 
not cure the non-service of notice under S. 107(2), 
Bihar and Orissa Municipal Act. (Varma, J.) 
Commissioner of Patna Municipality v. bis- 
HAMBARDEO N*ARAIN. 172 I.C. 109 = 10 R.P. I 
275=A.I.R. 1937 Pat. 586. ! 

-S. 109 (2)-—S 'harahmoaiyan holding in 

Municipality consisting of several plots including 
house—Municipal lax paid by ten nit for land — 
Right to deduct from rent payable to landlord — 
S. 3 (13) — ''Owner”. 

A tenant of a sharahmoaiyan holding con-ist- ! 
ing of a number of plots within a Municipality, 
one of which is a house occupied by him, is entitl¬ 
ed to deduct from the rent payable by him to his 
landlord the municipal tax which he pays for the 
land, under S. 109 (2) of the Bihar and Orissa 
Municipal Act The tenant cannot be treated as 
the owner of the house or the land though he has ! 
an unrestricted right of transfer under the . 
tenure. Owner as defined in S. 3 (13) of the Act 
is the person who is entitled for the time being to 
receive any rent with respect to the land and the 
landlord is therefore the owner. The tenant is 
consequently entitled to claim a set off for the 
municipal tax paid by him. ( Manohar Lall, J.) 
Harihar Pkas \n v. Anant Prasad 183 IC. 
48=12 R.P. 84=5 B.R. 854=20 Pat.L.T. 86= 
A.I.R. 1939 Pat. 352. 

-S. Ill—Applicability—Latrine-tax—Claim 

against owner of unoccupied holding—Sustaina¬ 
bility. See Bihar and Orissa Municipal Act, 
Ss. 100 and 111. 1938 P.W.N. 444 

-S 111 -Holding unoccupied — Owner — If 

bound to apply for remission of latrine-tax. 

When a holding becomes unoccupied and un¬ 
productive of rent, the owner of the holding 
must apply under S. Ill of the Bihar and Orissa 
Municipal Act for remission of liability for a 
portion of municipal taxes other than latrine-tax; 
but he is not bound to apply for remission of 
latrine-tax. (James and Agarzuala, JJ.) Patna 
City Municipality v Krishnavati Bahoo. 175 
I.C 475=4 B.R 585=10 R.P. 626=19 Pat.L.T. 
405=1938 P.W.N. 444=A.I.R. 1938 Pat. 391. 

-S. 115— Applicability — Latrine taxes. 

S 115 relates not only to taxes on persons 
but also to latrine taxes ; in other words, it is a 
"general provision ’as stated at the head of S. 113 
"relating to assessment." ( Wort,J ) Kali Pra¬ 
sad Sinha v Badri Narain Sahu. 182 I.C. 
457=12 R.P. 16=5 B.R. 768=20 Pat.L.T. 613= 
A I R. 1939 Pat. 236. 

-S. 115 (2) — Applicability — Illegal enhance¬ 
ment of assessment-^-lf can be looked into in 
revision of assessment as legal — Notice — Neces¬ 
sity. 

Where an original assessment is illegal by 
reason of the assessee not having been given an 
opportunity of presenting his case, it must be 
wiped out of consideration altogether. Such an | 
enhancement of the assessment in the revised list 


B, AND O. MUN. ACT (1922), S. 117. 

must be regarded as an enhancement made for 
the first time and therefore notice of the same 
must be given to the assessee under S. 115 (2) of 
the Bihar and Orissa Municipal Act. ( Harries , 
CJ) Panchanan Mukherji v. The Commis¬ 
sioners of the Cuttack Municipality. 6 Cut.L. 
T. 9. 

-Ss 116 and 117— Applicability — Amend¬ 
ment of valuation list 

Ss. 116 and 117 of the Bihar and Orissa Muni¬ 
cipal Act apply to objections to a proposed 
amendment of the valuation list by reason of 
S. 107 (3) of the Act. ( Harries . CJA Pancha¬ 
nan Mukhf.rji v. The Commissioners of the 
Cuttack Municipality. 6 Cut. L T. 9. 

Ss 116 and 119 —Objection as to liability 
to assessment — Non-observance of procedure 
under S. 116 —liar under S. 1 lu —Scope of. 

Where an assessee disputed his occupation of 
any holding or his liability to be assessed, it is 
necessary under S. 116 of the Act that he should 
apply to the Commissioners for review of the 
assessment or exemption; and S. 119 of the Act 
provides that no objection shall be taken to any 
as'es-ment in any other manner than that provid¬ 
ed by the Act. < James and Dhavle, JJ.) Chair¬ 
man, Arrah Municipality v. Ramkumar Chou- 
dhury 16 Pat. 662=1938 P.W.N. 33=19 Pat. 
L.T 91 = 174 I.C 855=4 B.R. 488=10 R.P. 
558=A.I.R. 1938 Pat. 177. 

—--S 117 —Cases of one Ward heard by Com- 

j mittee directed to hear cases of different Ward — 
Decision—If without jurisdiction. 

All that the Act provides is that the objections 
should be heard by a Committee consisting of not 
less than three Commissioners. It mj be a 
domestic or internal arrangement of the Munici¬ 
pality in assigning ca^es of one Ward to one 
: Committee and another Ward to another Com¬ 
mittee. But it is purely domestic and in no way 
; affects the jurisdiction. There is nothing in the 
Act to prevent the Municipal Commissioners 
from arranging their business in whatever way 
they desire so long as they comply with the pro¬ 
visions of the Act, and the fact that the objec¬ 
tions regarding cases of one Ward were heard by 
the Committee which was directed to hear cases 
regarding different Wards does not go to the root 
of the jurisdiction. (Wort, J.) Kali Prasad 
Sinha v. Badri Narain Sahu. 182 I.C. 457=12 
R P. 16=5 B.R. 768=20 Pat.L.T. 613=A.I.R. 
1939 Pat. 236, 

-S. 117 —“Heard and determined"—Meaning 

—Objections disposed of without hearing assessee 
— Assessment—Legality of. 

Applications under S. 117 of the Bihar and 
Orissa Municipal Act urging objections to the 
proposed enhancement of assessment cannot be 
disposed of without the assessee being given an 
opportunity of preseming his case. If they are 
disposed of without giving such opportunity, 
then the assessment is clearly illegal and ultra 
vires and the increased amount collected by the 
Municipality cannot be retained. (Harries, C.J.) 
Panchanan Mukerji v. The Commissioners of 
the Cuttack Municipality. 6 Cut. L.T. 9. 

-S. 117 —Scope—Objection — Validity of 

assessment. 

S. 117 is quite clear that the objection 
should be heard and determined by a Committee 



533 


CIVIL, CRIMINAL AND REVENUE. 


534 


B. AND O. MUN. ACT (1922), S. 119. 

consisting of not less than three Commissioners. 
The mere fact that the decision was by majority 
and that the two members of the Committee who 
heard the objection were unanimous in their 
decision makes no difference. But again it does 
not go to the root of the validity of the assess¬ 
ment but merely entitles the plaintiff to a declara¬ 
tion that the particular objection to the assess¬ 
ment which is objected to i 5 invalid. ( IVort, J.) 
Kali Prasad Sin ha v Badri Narain Sahu. 182 
I.C. 457=12 R.P. 16=5 BR. 768=20 Pat.L.T. 
613=A.I.R 1939 Pat. 236. 

- ■ — S. 119 — Bar under — Scope of See Bihar 
and Orissa Municipal Act, Ss. 116 and 119. 16 

Pat. 662. 

-S. 172 (c)— Power of Commissioners — 

Scope of. 

Under S. 172 (c) of the Bihar and Ori$<a Muni¬ 
cipal Act, the power given to the Commissioners 
to turn, divert, discontinue or close any public 
road, is a power to do so when they are carrying 
out the road development or road improvement 
scheme. The section does not empower the Com¬ 
missioners to close anv public road if they so 
think fit ( Harries . C. J and Facl Ali. J.) Patna 
City Municipality v. Dwarka Prasad Sinha. 
18 Pat. 735=184 I.C 52=6 R.B 8=12 R.P 214 
=20 Pat.L.T. 810=A I R 1939 Pat. 683. 

-S. 172 (f)— Disposal of roadway — Power of 

Commissioners. 

Cl. (/) of S. 172 of the Bihar and Orissa Muni¬ 
cipal Act must be read with the preceding clauses, 
and it does not wive the Commis'ioners an unres¬ 
tricted right to dispose of any roadway ( Harries , 
C. J. and Fact Ali, J.) Patna City Mun icipality 
v. Dwarka Prasad Sinha. 18 Pat 735 = 184 I 
C. 52 = 6 B R. 8=12 R P. 214=20 Pat L.T. 810= 
A.I.R. 1939 Pat 683. 

-—S. 180—Licence fee for platforms over 

municipal drain—Imposition of—Sanction b> 
Provincial Government under S. 82 (2)— Neces¬ 
sity. See Bihar and Orissa Municipal Act, 
S. 82 (2). 21 Pat.L T. 289. 

-Ss 180 and 363— Limitation—Municipal 

licence fee—^uit for—Limitation. See I. imita¬ 
tion Act, Arts. 115 and 20. A.I.R. 1938 Pat 
192. 


B. AND O. MUN. ACT (1922), S. 194. 

the Act. It is not competent to the Municipality 
under the Act and the bye-laws under S. 185 (b) 
to make an income by putting up substantial 
buildings on roadside lands through lessees while 
largely destroying the value of the abutting pro¬ 
perties of private owners. ( Dhavle, J .) Dwarka 
Prasad Sinha v Patna City Municipality 177 
I.C. 315=4 B R 806=11 R.P. 142=19 Pat. L.T. 
511=A.I.R. 1938 Pat 423. 

S. 185— By-laws—Lease of road by Munici - 


~-S. 180 (2)— Scope-Old platforms—Reten¬ 

tion license — Necessity. 

S. 180 (2) contains nothing to distinguish 
between the cases of new platforms and old plat¬ 
forms. The intention is that while old platforms 
will be allowed to be retained, their owners must 
take out licenses. ( Rowland, J.) Ghadsiram v. 
Vice-Chairman. Sambalpur Municipality. 160 
I.C 1076=8 R.P. 415=37 Cr.L.J 374=17 Pat. 
L.T. 148=1936 P.W.N. 12=1936 Cr. C. 122=A 
I R 1936 Pat 101. 

“— 7 ?. 182 (5 )—Roadside lands—Powers of 
Municipality to lease—Lease for five years with 
option of renewal for erecting petrol pump—Com¬ 
petency. 

The powers conferred on Municipalities to deal 
with roadside lands are very limited. Roads (and 
roadside lands) are only vested in the Municipa¬ 
lity as roads. A lease of such land by the Munici¬ 
pality for 5 years with an option of renewal and 
authorizing the erection of a petrol pump on 
roadside land is beyond the powers of the Muni¬ 
cipality to grant in exercise of its powers under 


polity for erection of permanent structures — 1/ali- 
dity—Access to road—Right of owners of abutting 
land. 

The by-iaws made under S. 185 of the Bihar 
and Orissa Municipal Act restrict the rights of 
the Municipality to grant licences lor the use or 
occupation of any public road. In no case can 
they grant a licence for the erection of any per¬ 
manent booth or stall, and the maximum period 
tor which they can grant a licence for a temporary- 
booth or stall is one >car. A Municipality cannot, 
therefore, validly grant a lease of a piece of road 
for a period of rive years with powers to renew 
which gives the lessee a right to erect permanent 
structures for the sale of articles. Under such a 
lease, the lessee has no right to erect permanent 
structures to the prejudice of the owners of land 
abutting the road. Such structures are a serious 
infringement of one of their most valuable rights, 
namely, a right of access to the highway along 
the whole length of their boundary, and that being 
so. they are e titled to insist on their removal. 
( Harries, C.J and Fazl Ali J.) T.atna City 
Municipality v Dwarka Prasad Sinha 18 
Pat. 735=184 I.C. 52=6 B.R 8=12 R.P. 214= 
20 Pat. L.T. 810=A I.R 1939 Pat. 683. 

-Ss. 194 and 360 —Notice requiring owner to 

demolish building or file objection—Failure to 
comply with—Objection filed after 5 days and en¬ 
quired into by Municipality—Subsequent prosecu¬ 
tion for failure to comply with original notice — 
Sustainability. 

Where in answer to a notice under S. 194 (1) 
(H) of the Bihar and Orissa Municipal Act issued 
to the owner of building requiring him to demo¬ 
lish the building within a week or to file objection 
wiihin five days, the owner files an objection after 
5 days, that is not a sufficient compliance with the 
notice. But if the objection so preferred is in 
fact inquired into by the Municipal authorities, it 
is not competent to the Municipality thereafter to 
prosecute the owner of the building for non-com¬ 
pliance with the original requisition, taking ad¬ 
vantage of the technical defect of delay in filing 
the objection. (Dhavle and Rowland, JJ) 
Dwarka Mahton v. Patna City Municipality. 
15 Pat. 36=162 I.C 550=8 R.P. 541=37 Cr L J. 
634 (2)=17 Pat.L T. 123=1936 Cr.C. 398=1936 
P.W.N 215=A.I.R. 1936 Pat. 282. 

-S. 194— Scope —Notice requiring demolition 

of building without alternative of repairing — 
Legality. 

A notice requiring the owner of a building re¬ 
quiring him merely to demolish >he building with¬ 
out giving him the choice of one of the alter¬ 
natives of securing or repairing it also is not 
illegal as being contrary to S. 194 (1) (ii) of the 
Bihar and Orissa MuniHnal Act. ( Dhavle and 
Rowland, JJ.) Dwarka Mahton z/. Patna City 
Municipality. 15 Pat. 36=162 I.C. 550=8 R.P 
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541=37 Cr.L.J. 634 (2t=17 Pat. L T. 123=1936 
CrC. 398=1936 P.W.N. 215=A.I.R. 1936 Pat. 
282. 

7 S 194 (1) (ii )—Notice to demolish build¬ 
ing—Legality of—Dangerous and ruinous condi¬ 
tion of the building—If to be proved before court 
of law—Decision of Municipality—If final. 

it is not necessary for the legality of a notice 
under S. 194 (1) (ii) of the Bihar and Orissa 
Municipal Act, requiring the demolition of a 
building, that the building should be found by the 
Courts to have been in a ruinous condition and 
dangerous to persons or properly. The scheme 
of this Act is that it is for the Municipality to 
decide not only whether a building is in a ruinous 
condition or dangerous to persons or property, 
but also whether demolition is necessary or re¬ 
pairs would suffice. The decision of the Munici¬ 
pality cannot be questioned in the Courts. The 
rate-payer is not, however, absolutely helples-% 
for he has the alternative of preferring an objec¬ 
tion under S 360 of the Act, If he disputes the 
necessity for doing the thing required by the 
notice, he is entitled to prefer an objection under 
S. 360 within five days. (Dhavle and Rowland, 
JJ.) Dwarka Mahton v Patna City Munici¬ 
pality. 162 IC. 550=8 RP 541=37 Cr L.J. 
634 (2 > = 15 Pat. 36=17 Pat.L T. 123=1936 P 
W.N. 215=1936 Cr.C 398=A.I.R. 1936 Pat. 
282. 

-S 194 (2) —Failure to comply with notice 

under S. 194 (1) (ii) — Prosecution—Plea that 
building not dangerous or ruinous—If open. 

In a prosecution of the owner or occupier of a 
building who has failed to comply with a notice 
under S. 194(1) (ii) of the Bihar and Orissa 
Municipal Act. requiring him to demolish the 
building or to file objections, it is not open to the 
owner or occupier to contend in answer to the 
pro>ccution that the building was notin a ruinous 
or dangerous condition and that no demolilion in 
fact was necessary. Neither the fact that repairs 
have been carried out by the owner nor the con¬ 
dition of the building as it appears to the trying 
Magistrate on inspection of the building has any 
bearing on the question of the liability of the 
owner to be convicted and fined under S. 192 f4) 
for failure to comply with the requisition. ( Dha¬ 
vle and Rowland, JJ.) Dwarka Mahton v. Pat¬ 
na City Municipality. 15 Pat. 36=162 I.C. 550 
=8 R.P. 541=37 Cr.L.J. 634 (2)=17 Pat.L.T. 
123=1936 Cr.C. 398=1936 P.W.N. 215=A.I.R. 
1936 Pat. 282. 

-Ss. 203 and 197 —Sentence imposing daily 

fine — Legality. 

Where a Magistrate convicted the petitioner 
under S. 197 read with S. 203 of the Bihar and 
Orissa Municipal Act and sentenced him to pay a 
certain fine and further directed him to pay a daily 
fine after the expiry of one month from his order 
till the encroachment was removed. 

Held, that under S. 203 of the Act it was com¬ 
petent for the Magistrate to impose a daily fine in 
respect of an offence which had already taken 
place, that is to say, it was open to him to impose 
a daily fine from the date when the petitioner 
failed to comply with the Municipal order direct¬ 
ing him to remove the encroachment, and that as 
the Magistrate had not seen fit to impose that fine 
out had imposed a fine in respect of an offence 


B. AND O. MUN. ACT (1922), S. 377. 

which had not been committed at the date of the 
order, the order directing the petitioner to pay a 
daily fine should be ^et aside. (Agarwala, J.) 
H ALUM AN ^AH V MoTIHARI MUNICIPALITY 167 

I.C. 665=9 R.P 412 (1)=38 Cr.L J. 416 (2)=3 
B R. 297=18 Pat.L.T. 332=A.I.R. 1937 Pat. 
352. 

=—Ss. 285 and 286 —Pozver to seize articles 
while in transit. 

Articles of the kind described in S. 285 intended 
for sale within the Municipality, which are in 
course of transit in public roads, can be seized by 
the Commissioners in virtue of the general powers 
given to them by S. 285. Such articles could not, 
however, be legally seized if they were not inten¬ 
ded for sale wnhin the Municipality. (James, J.) 
Ramjas M arwari v Purulia Municipality 160 
I.C 343=37 Cr.L.J. 289=8 R.P. 353=17 Pat.L. 
T. 258 = 1936 P.W.N. 45=1936 Cr. C. 231=A.I. 
R 1936 Pat. 145. 

—•—S. 354— Applicability—Resolutions under 
S 259 (1) and (3) fi ring local limits and requiring 
licences for mills—Order requiring licences and 
fixing f■ es—If rules or bye-laws—Confirmation by 
government — Necessity. ’ 

The fixing of local limits under S. 259 (1) of 
the Bihar and Orissa Municipal Act is not the 
making of a rule. It is more of the nature of an 
order applying a section of the Act. Resolutions 
passed by the Municipal Commissioners under 
S. 259 (]) and (3) of the Act fixing local limits 
and requiring licences for working surkhi mills 
and fixing licence fees do not fall under S. 354. 
Therefore orders requiring licences for working 
such mills and fixing ihe licence ftes are not rules 
requiring confirmation by Government a« a condi¬ 
tion precedent to their taking effect under S. 354 
of the Act Nor are they bye-laws.’ ( Rowland, 
J ) Muzafferpur Municipality v Tara Prasad. 
185 I C. 630=12 R.P. 433=41 Cr.LJ. 217=1940 
P.W.N. 255=6 B R. 226=A.I.R. 1940 Pat. 313. 

-S. 359 (2)— Scope — Non-compliance zvith — 

Effect on notice and on prosecution for not com¬ 
plying with notice. 

A notice under S. 238 was served upon the 
manager of the estate asking him to construct a 
proper type of drains within one month. The 
other alternative, that if he did not do what he 
was being asked to do, the Commissioners would 
get it done themselves, was not mentioned in the 
notice 

Held, that the provisions of S. 359, Cl. (2) were 
imperative and non-compliance with those provi¬ 
sions made the notice illegal. Hence prosecution 
could not be based thereon. 

Held, further, that the notice was very vague as 
nothing was expressed regarding the idea of 
Municipal authorities about a proper type of 
drains and the notice was defective even from the 
point of view of S. 2• 7 as no specification had 
been supplied. (Vanna, J.) Manager, Dalbhum 
Estate v. Overseer, Jugsalai Notified Area 
Committee. 169 I C. 38=3 B.R. 511=9 R.P. 
538=18 Pat. L.T 559=38 Cr.L.J. 685=1937 P. 
W.N. 602=A.I.R. 1937 Pat. 224. 

-S. 377— Applicability—Suit for declaration 

that alteration in assessment is illegal and injunc¬ 
tion restraining levy of same. 
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S. 377 is for the purpose of protecting a 
public authority from suits in respect of acts bona 
fide purporting to have been performed under the 
xgis of a lawful act but in which in spite of the 
bona fides of the public authority the law has 
been overstepped and a tort has been committed. 
It is not intended to apply to suits for the re¬ 
covery of sums of money other than damage tor 
tort which are lawfully recoverable either under 
statute or at Common Law. It does not apply to 
a suit f or a declaration that an alteration in assess¬ 
ment is illegal and for injunction preventing the 
Municipality for levying such assessment. (Court¬ 
ney Terrell, C.J.) I achminarayan Das v. 
Chairman, Cuttack Municipality. 163 I.C. 
131=8 RP. 616=17 Pat.LT. 420=A.I.R. 1936 
Pat. 322. 

S. 380— Scope—Notice served under S. 115 


(2) instead of under S. 107 (2)— Defect—If cura¬ 
ble. 

Where a notice instead of being served under 
S. 107 (2), Bih<r and Orissa Municipal Act. is 
served under S. 115 (2) of the same Act, and 
there is no defect in form, the defect is not cura¬ 
ble under S. 3H0 of the Act. (Varma . /.) Com¬ 
missioner of Patna Municipality^. Bishambar- 
deo Narain. 172 I.C. 109=10 R.P. 275=A.I.R. 
1937 Pat. 586. 


BIHAR AND ORISSA OPIUM SMOKING 
ACT (II OF 1928), S. 12 —Rules under R. 11—7/ 
ulira vires —Power of rule-making authority to 
create new offence and impose penalty for breach 
of rules. 

The Bihar and Orissa Opium Smoking Act does 
not provide for any penalty for the breach of the 
conditions and restrictions referred to S. 12, 
namely, the conditions and restrictions subject to 
which a registered smoker may manufacture, pos¬ 
sess or smoke prepared opium. The Act neither 
imposes a penalty for hreach of the terms of a 
licence granted to a licensed smoker, nor does it 
expressly empower the rule-making authority to 
provide for such penalty. The rule-making 
authority therefore has no authority to create an 
offence and impose a penalty for breach of the 
rules in the absence of statutory authority, as has 
been done by R. 11 of the rules framed under the 
Act. R. 11 of the Opium Smoking Rules is conse¬ 
quently ultra vires (Aqarwala and Varma, JJ.) 
Emperor v. Nemu Sinc.h 16 Pat. 244=9 R.P. 
479=3 B.R. 418=38 Cr L.J. 540=168 I C. 332= 
18 Pat.LT. 118=1937 P.W.N. 128=A I.R. 
1937 Pat. 226. 

BIHAR AND ORISSA PREVENTION OF 
ADULTERATION ACT (II OF 1919), S 4 
(b)— Applicability — Conditions—Proof of fraud — 
Necessity—Mere presence of foreign matter in 
small quantity—Offence. 

Before applying S 4 (b), in a prosecution under 
the Act, what the Court has to determine is that 
foreign matter or ingredient has been added frau¬ 
dulently to the food. The mere presence of some 
foreign matter in small quantity is not necessarily 
an offence inasmuch as Excep. (it) to S 4 speci¬ 
ally excludes the case where without fraud any 
extraneous matter has in the process of collec¬ 
tion. preparation or conveyance become mixed 
with the food. The Court has to decide whether 
the admixture of the foreign matter is so large 
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that it cannot be explained otherwise than by 
fraud. (Rowland, J.) Sarup Lal v. Emperor. 
166 I.C. 206=9 R.P. 264=38 Cr.L J. 192 = 3 B. 
R. 137=17 Pat.L T. 958=1936£r.C. 1067 = A I. 
R. 1936 Pat 636. 

-S. 10— Prosecution under — Question as to 

absence of order or consent of local authority or 
that the Act has not been brought into force in the 
area—IVhen to be raised. 

In proceedings staited under the Bihar and 
Orissa Prevention of Adulteration Act, the 
questions that the prosecution was start* d with¬ 
out the order or consent in writing of the local 
authority or that it has not been shown that the 
Act has been brought i<> force in the local area by 
a notification of the Local Government are ques¬ 
tions which ought to be raised and determined 
before the Courts of facts and cannot be raised 
in revision. (Rowland, J ) Sarup I.al v. Em¬ 
peror 166 I.C. 206=9 R.P. 264=38 Cr.L J. 192 
= 3 B.R. 137=17 Pat L.T. 958=1936 Cr.C. 1067 
=A I.R. 1936 Pat 636. 

-S. 10 -Scope — Absence of complaint by 

local authority—Effect — Irregularity, if cured by 
S . 537, Cr. P. Code. 

Where proceedings under the Bihar and Orissa 
Prevention of Adulteration Act are alleged to 
have been irregular, by reason of an absence of 
complaint by a loc 1 authority or an authorized 
person required by S. 10, S. 537, Cr. P. Code, 
provides sufficiently to cure that irregularity. 
(Rowland, J.) Sarup I al v. Emperor 166 I.C. 
206=9 R.P 264=38 Cr.L J. 192=3 B R. 137= 
17 Pat L.T. 958=1936 Cr.C. 1067=A.I.R. 1936 
Pat 636. 

BIHAR AND ORISSA PUBLIC DEMANDS 
RECOVERY ACT (IV OF 1914)— Proceed¬ 
ings under—Doctrine of representation — Applica¬ 
bility —Karta of joint family — If represents 
entire family. 

The karta of a joint family effectively repre¬ 
sents the family even although not expressly 
named as such. The principle of representation 
cannot be regarded as foreign to certificate pro¬ 
ceedings, but applies to such proceedings. (Wort 
and Dhavle, JJ.) Kamf.shwar Singh v. Ishwari 
Prasad Singh. 189 I.C. 114=6 B.R. 761=21 
Pat L.T. 503. 

Sale under—Rights of purchaser—Debt 


due to Government by Company—Mortgage by 
Company to director to discharge part of debt — 
Subsequent liquidation of Company-Sale at the 
instance of Government—Suit by director to 
enforce mortgage—Right to priority over purcha¬ 
ser in Government sale . 

A limited company borrowed a sum of Ks.75,000 
from the Government under the Bihar and Orissa 
State Aid to Industries Act and executed a mort¬ 
gage of all its assets in favour of the Govern¬ 
ment ; undertaking to repay annually a sum of 
Rs. 5.000. The mortgage was not, however, 
registered, and after the payment of two instal¬ 
ments the company executed to the Government 
a promissory note for the balance. As the com¬ 
pany could not find the money for payment of the 
next instalment, the plaintiff, one of the directors 
of the company, advanced Rs. 5,000 for the pur¬ 
pose, and took from the company a “mortgage of 
the assets of the company. The deed recited, 
inter alia that there was a prior mortgage to 
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Government, and that the mortgage to plaintiff 
was a second mortgage, the Government being 
recited as the first mortgagee. At the ins'ance 
of ar other creditor, an order was made for a 
compulsory winding up of the company. The 
Government also ‘ proceeded under the Public 
Demands Recovery Act to realise the amount 
due to it and brought the assets of the company 
to sale under an order from the Court. At the 
sale the second defend mt became the purchaser. 
The plaintiff afterwards sued the company and 
the second defendant to enforce his mortgage. 
The lower Court having decreed the suit, the 2nd 
defendant appealed to the High Court. 

Held, (1) that the second defendant, as the auc¬ 
tion-purchaser at the sale under the Public De¬ 
mands Recovery Act, stood in the shoes of the 
company and was entitled to and affected by the 
same equities and estoppels as those which the 
debtor-company might have enjoyed or laboured 
under; (2) that the plaintiff could not insist that 
his mortgage should take precedence of the debt 
due to the Government; (3) that it was not right 
that the piamtiff, a director of insolvent company, 
about to go into liquidation should be allowed the 
privileged position of a secured creditor by mere¬ 
ly discharging a small portion of the company's 
indebtedness : and (4) that as against an innocent 
purchaser (defendant No. 2), for value of pro¬ 
perty sold in execution of a debt due to an un¬ 
secured creditor, the plaintiff s^ou d not be 
allowed to enforce his security, and the plaintiff’s 
suit should therefore be dismissed. ( Courtney - 
Terrell. C.J. and James. JJ) Thakur Das v. 
Ramgulam Singh. 15 Pat 762=168 I.C. 124= 
3 B.R. 391=9 R.P. 466=18 Pat.L.T 217=1936 
P.W.N. 768=A I R 1937 Pat. 151. 

-S 7— Notice under—Service of — Validity — 

Form of return by process-server—If material. 

The validity of the service of a notice under 
S. 7 of the Public Demands Recovery Act does 
not in any way depend upon the form of the pro¬ 
cess-server's return of service. Where it is 
found that the process-server had offered the 
notice to the party but that he refused it and that 
thereupon the process-server affixed it to the 
darwaza of his house, the service must be held 
valid according to the statutory rules under Sch. 
II of the Act. (Courtney-Terrell, C.J and James, 
J.) Kamkf.shwar Singh v. Kfsho Prasad 
Sinha. 180 I.C. 740=11 R.P 528=5 B.R. 483 
=1938 P.W.N. 202 = 19 Pat L.T. 645=A I.R. 
1938 Pat. 622. 

-S. 8 (b)— Scope and effect of — Charge— 

When comes into force—Sale of property in ecc 
ecution of mortgage decree alter service of notice 
in certificate proceedings—Subsequent certificate 
sale—If *ent sale or merely money decree sale. 

The charge provided by S. 8 (6) of the Bihar 
and Orissa Public Demands Recovery Act comes 
into existence from the date on which the notice 
under S. 7 is served on the certificate debtor and 
subsists throughout from that date, and a sale 
held would have the effect of a rent sale subject 
to the provisions of S. 22of the Bihar Tenancy 
Act. A purchaser of the property at a *ale in 
execution of a mortgage decree held after ihe 
service of ihfe notice on the certificate debtor in 
the certificate proceedings cannot therefore 
impeach the certificate sale or be allowed to 
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contend that the certificate proceedings have only 
the effect of a money decree. (Wort and 
uhavlc , JJ.) Kameshwar Singh v. Ishvvari 

Prasad Singh. 189 I.C. 114=6 B.R. 761=21 Pat. 
L.T. 503. 

-Ss 24 and 25—Order rejecting objections 
to sale by certificate officer—Suit by objector for 
title and possession—Limitation applicable. See 
Limitation Act, Art. II. 17 Pat 446. 

“ 25 —Scope — Certificate — Validity and 

finality of—Decision on claim preferred—If can 

Mi 0 m or ignored in suit under S. 25- 
Plea raised in suit—If can be abandoned in 
appeal. 

Ihe Certificate (Public Demands Recovery) 
Act has a procedure of its own according to 
which as soon as a certificate is signed by the 
certificate officer, it becomes a decree, and then 
may follow certain enquiries as a result of which 
the decree may either be cancelled, varied or may 
be proceeded with. The decree may be varied or 
cancelled under S. 10 of the Act on objection by 
the certificate-debtor, or under S 11 it may, sub¬ 
ject to the law of limitation, be amended at any 
time by the addition, omission or substitution of 
the name of any certificate-holder or certificate- 
debtor or by the alteration of the amount claimed 
therein. But a party who prefers a claim to the 
certificate Court and gets a decision pronounced 
upon it cannot challenge it in a separate Civil 
Court and cannot ask the Civil Court to ignore 
the decision of the certificate Court on the 
ground that that Court had no jurisdiction to 
decide that question. Where a defeated claimant 
ra ; ses in a suit under S. 25 a plea which is out¬ 
side the scope of such a suit, and the parties go to 
trial and adduce evidence upon that issue, he 
cannot be allowed at the appellate suit to ask the 
Court to dismiss that issue from consideration. 

( Courtney-Terrell , C.J . Facl Ali and James, JJ.) 
Rindf.shwari Prasad v. Shiva Dutt Singh. 176 
I.C. 49=4 B.R. 661 = 11 R.P 43=1938 P.W.N, 
329 = 19 Pat.L.T. 328=A.I.R. 1938 Pat. 315 
(S B ). 

-S. 26— Certificate sale — What passes. 

A certificate has no greater force than that of 
a simple money decree and nothing is sold in exe¬ 
cution of it except the right, title and interest of 
the certificate-debtor mentioned therein. If a 
property which lias devolved upon another person 
be sold as belonging to the certificate-debtor 
mentioned in the certificate, nothing passes to the 
auction purchaser. (Mahomed Noor and Row¬ 
land, JJ ) Mangtulal Bagaria v. Daya Shan- 
kf.r. 165 I C 749=9 R.P. 205=18 Pat.L.T. 301 
=3 B.R. 73=A I R 1936 Pat. 572. 

-S. 26—Certificate sale in execution as 

against one of two co-sharers—Effect on interest 
of other co-sharer and his transferee—Suit for 
declaration by latter—Competency without prayer 
for consequential relief See Specific Relief 
Act, S. 4 9 . A.I R. 1937 Pat. 250. 

-S. 26— Effect of sale under — What passes 

The provisions of the Public Demands Re¬ 
covery Act clearly show that the effect of a sale 
under that Act is the same as the effect of a sale 
under the C. P. Code and consequently all that 
passes to the purchaser is the right, title and 
interest of the persons named as the judgment- 
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debtors. ( Courtney-Terrcll, C J and James, J^ 
Mahadeo Ram v. Ganf.sh Prasad. 171 l 1 L. 

10 RP 191=1937 P.W.N. 807=4 B.R. 9=A.I. 

R. 1937 Pat. 517. _ , j x 

- S. 26 (1)-Certificate sate—What passes— 

Certificate against Hindu father — Sale—Father s 
power of sale of son's share for oivn debts not 
illegal or immoral—If passes. 

It is beyond question that a Hindu Mitakshara 
son cannot, by reason of his pious obligation, 
successfully impugn a sale of the family P ro P. ert >’ 
by the father to discharge his own debts provided 
they are not avyavahanka ; the father may sell 
the joint family property including the son’s 
interest therein to discharge such debts, or lav it 
open to be taken in execution proceedings for 
them. But this power of sale of the father can¬ 
not pass to a certificate purchaser of his own 
right, title and interest at a certificate sale. The 
certificate holder under S. 26(1) of the Public 
Demands Recovery Act is a different position 
from that of a 'tolder of a decree against a Hindu 
father. A sale held at his instance can only pass 
to the certificate purchaser the right, title and 
interest of the certificate debtor. This does not 
and cannot include the father’s qualified power to 
dispose of the son’s interest in the joint family 
property. (Harries. C.J., Dhavle and Manohar 
Lall.JJ.) Hari Prasad Singh v. I ai. Bkhari 
Saran Singh. . 21 Pat. L.T. 377=6 B R 713= I 
1940 P.W.N. 420=A I.R. 1940 Pat. 328 (F B). 

—--S. 45, Proviso —Certificate sale—Suit in 

Civil Court to set aside—Limitation 
Under the proviso to S. 45 of the Public De¬ 
mands Recovery Act, a suit in the Civil Court by 
a legal representative of a deceased certificate 
debtor for recovery of possession of the property 
sold or to declare th“ sale void on the ground 
that the certificate debtor d ed before the sale 
and the sale was held without notice to his legal 
representative, must be brought within one year 
from the date of delivery of the property to the 
purchaser. A suit brought afler one year is 
clearly barred and cannot be entertained. ( Har¬ 
ries, C.J . Dhavle and Manohar Lall, JJ ) Hari 
Prasad Singh v. Lal Rf.hari Saran Singh. 6 
B.R. 713=21 Pat L.T 377=1940 P.W.N. 420= 
AIR. 1940 Pat 328 (FB.l. 

-S. 46— Scope—“Making of a certificate'* — 

Meaning of—Deputy Collector enhancing rent of 
holding in suit by landlord—Appeal to Collector — 
Latter varying rate of rent in appeal—Jurisdiction 
—Suit to declare decision of Collector null and 
void—If barred. 

An appeal is a creation of statute and no one 
can constitute himself an appellate tribunal in a 
case where the statute does not constitute him an 
appellate iribunal for the purpose of an appeal. 
In the case of a decision by a Deputy Collector 
enhancing the rent of a holding in a suit by the 
lan ilord, the tribunal indicated by the statute to 
hear an appeal is the District Judge. The Col¬ 
lector has no jurisdiction to hear such an appeal 
and if he entertains an appeal and makes an order, 
that would be ultra vires and null and void. The 
making of a decision as to the validity of the 
Collector’s order purporting to be passed in the 
appeal cannot be a question relating to the making 
of a certificate within »he meaning of S. 46 of the 
Bihar and Orissa Public Demands Recovery Act. 
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The “making of a certificate” in that sectionmeans 
the doing of those things which are required to 
be d6ne by the Certificate Officer und» r the sta¬ 
tute. It is not necessary for that officer to c< me 
to a decision as to the validity of the Collector’s 
ordei as that order is on the face of it null and 
void S. 46 of the Act is therefore no bar to a 
suit for a declaration that the decision of the 
Collector passed in appeal is ultra vires and that 
the tenants are therefore liable to pay rent at the 
rate to which it was enhanced by the Deputy Col¬ 
lector whose decision was varied by the O Hector 
without jurisdiction. (Agarwala, J.) Sarpana- 
nda Samal v Rata Rajendra Nakayan Bhunt 
Deo. 5 C L.T 6. 

-S. 46 —Scope of—Suit for declaration that 

sale does not affect plaintiff—If barred. 

There is wide difference between setting aside a 
sa'e and deciding that the plaintiff's r ght was 
j not affected by it. S. 46 refers to a suit for set¬ 
ting aside a sale It has got no re'erence to a 
case in which the plaintiff alleges that the sale 
though good has not in fact affected him as there 
was no decree against him. ( Mahomed Xoor and 
Rowland, JJ.) Mangtulal Bagaria v Daya 
| S hanker 165 I.C. 749=9 R.P. 205 = 18 Pat L T. 
301=3 B R. 73=A I.R. 1936 Pat 572 

-S. 52— Scope—Death of debtor after notice 

and before sale—Absence of notice to legal repre- 
1 sentatives — Sale—If void. 

Dhavle. J —The certificate officer’s jurisdiction 
to sell tinder the Public Demands Recovery Act 
is founded in a “duly filed” certifi ate and not on 
the actual existence of the certificate debtor 
himself. A noth e to the legal representatives of 
a deceased certificate debtor cannot be plac- d on 
a higher footing than the notice to the certificate 
debtor. Where the certificate debtor who has 
been served with a notice under S- 7, dies before 
sale, hut notice is given to his legal representa¬ 
tives. the sale held after the death of the ctrtifi- 
cate debtor without notice to the legal represen¬ 
tatives. cannot be held to he void in respect of the 
interest of the deceased debtor. 

Harries, C.J. and Manohar Lall, J. —Quaere: 
Whether the certificate officer while proceeding 
to enforce a certificate under the Public Demands 
Recovery Act has jurisdiction to sell the estate of 
the right, ti Ie and inteiest of a certificate-debtor 
who has died between the death of the service on 
hjm of the notice under S. 7 of the Act and the 
da»e of the actual sale without the issue of a 
notice to his legal representatives. ( Harries, C. 
J., Dhavle and Manohar Lall, JJ ) Hari Prasad 
Singh v. Lai. Rf.hari Saran Singh. 6 B R. 713= 
1940 P.W.N. 420=21 Pat.L.T. 377 = A.I.R. 1940 
Pat. 328 (F.B.). 

"—Sell II. R. 25— Ndtice under — Sendee on 
debtor s elder brother — Validity—Suit to set aside 
sale on ground of non-service of notice—Buiden 
of proof. 

Where the notice of sale proclamation under 
R. 25 of Sch. II of the Public Demands Recovery 
Act is served on the elder brother of the debtor, 
that is a valid service as requited by the rules. 
In a suit by the debtor to set aside the sale on the 
ground that he was not informed of such service 
it is for him to prove his allegation ; it is not for 
the defendant to prove that the plaintiff knew or 
was informed of such service. ( Courtney- 
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Terrell, C.J. and Jaynes, J.) Ram Keshwar Singh 
v. Kesho Prasad Sinha. 180 I C. 740=11 R.P. 
528=5 B.R. 483=1938 P.W.N. 202=19 Pat.L.T. 
645=A I R. 1938 Pat. 622. 

BIHAR AND ORISSA ROAD CESS ACT 

—Scope—Road cess return—Admissibility in 
evidence. See Evidence — Admissibility. A.I.R. 
1937 Pat. 561. 

BIHAR AND ORISSA SUGAR CANE 
RULES (1934), R. 15 (d), (e) and d)—Object 
and scope of—Purchasing agent—Liability for 
infringement of rule by weighment clerk. 

Rule 15 of the Sugar-cane Rules distinctly 
makes the purchasing agent liable if it is found 
that the weighment clerk acting on his behalf is 
guilty, unless he shows that he has used all due 
diligence to enforce the observance of the rules 
and that the offence was committed without his 
knowledge or consent. The object of the rule is 
to protect the cultivators who are not always 
educated from the wiles of persons dealing with 
them on behalf of the purchasing agent and hence 
rule 15 makes the latter himself liable along with 
the person acting on his behalf unless he shows 
that he was not negligent in his duties. Such 
cases are not likely to be detected easily, and 
when detected should not be dealt with leniently. 
A purchasing agent who merely says that he was 
not present at the time of the offence and that he 
never used to go to the weigment clerk who used 
to remain at the weighbridge cannot be absolved 
from liability under R. 15. (Varma. J.) Bala 
Bux v. Empfror. 176 I.C. 558=39 Cr.L.J. 732= 
11 RP. 85=4 B.R 734 = 1939 P.W.N. 181 = 19 
PatL.T. 395=A.I.R. 1938 Pat. 366. 

--R. 18—.Applicability—“Whoever”—If res¬ 
tricted to actual purchaser of sugar-cane. See 
Sugar-Cane Act, Ss. 5 and 7. 16 Pat. 251=18 

Pat L T. 182. 

BIHAR AND ORISSA VILLAGE ADMI¬ 
NISTRATION ACT (III OF 1922). Ss. 53 (2) 

and 68— Scope and effect of—Complaint before 
Magistrate—Transfer to Union Board — applica¬ 
tion by accused for transfer to Magistrate — 
Power of Union Board to transfer case—Proper 
procedure. 

S. 8 of the Bihar and Orissa Village Adminis¬ 
tration Act does not empower a Union Board or 
Panchayat to re-transfer a case to the Court of a 
Magistrate; it only empowers it to direct the 
complainant to file a complaint before the proner 
Court. Where a complaint was originally filed 
before a Magistrate and was transferred to the 
Union Board under S. 53 (2) of the Act, 

the procedure to be followed by an accused claim¬ 
ing trial by a Magistrate is to move the District 
Magistrate or the Sub-Hivisional Magistrate 
under S. 53 (2) (b). (Fazl AH, J.) Ramachan- 

dra Singh v. Baldf.o Singh. 185 I C. 748=12 
RP. 446=6 B.R 247=41 CrL.J. 232=1939 P. 
W N. 937=A I.R 1940 Pat 184. 

-S 58— Plaintiff obtaining decree in Pancha¬ 
yat Court—Right to get it transferred to Civil 
Court for execution. 

There no is provision anywhere in the Village 
Administration Act save in the special Panchayat 
Courts of Chota Nagpur for the transfer of a 
decree to the Civil Court for execution, and the 
C. P. Code does not app'y to the Panchayat 
Court. Accordingly, a plaintiff, who in a suit of 
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the kind contemplated by S. 58 of the Village 
Administration Act obtains a decree in the Pan¬ 
chayat Court, cannot get that decree transferred 
to the Civil Court for execution, ( Courtney-Ter - 
rell, C.J and Muhamtnad Noor, J ) Banwari 
Lal v. Badri Ram. 160 I.C 345=8 R P 357 (1) 
= 1936 P.W.N. 44=17 Pat.L.T. 12=A I.R. 1936 
Pat. 150. 

BIHAR MONEY LENDERS’ ACT (III OF 

1938), S. 7 —Applicability to period after date of 
suit. 

The rule of Damdupat introduced by S. 7 of 
the Bihar Money-Lt nders’Act is resiricted to the 
period proceeding t e institution of the suit and 
does not apply to <he period subsequent to the 
institution of the suit. ( Agarzvala atid Rowland, 
JJ.) Ram Sarup Sah v. Mukhi Singh. 187 I. 
C. 132=12 R P 564=6 B R 430. 

-S 8— Discretion—Interference in second 

appeal. 

Where the Court of appeal below fails to 
exercise its statutory discretion in the matter of 
interest subsequent to the date of institution of 
the suit, it is open to the High Court in second 
appeal to pass neces-ary orders in respect of in¬ 
terest subsequent to suit. ( Agarzvala and Row¬ 
land, JJ.) Ram Sarup Sah v. Mukhi Singh. 
187 I.C. 132=12 R.P. 564=6 B.R. 430 

-S 8 —Reduction of interest— Discretion of 

Court. 

There is nothing in S 8 of the Bihar Money- 
Lenders’ Act. 1938. to indicate that the Court is 
bound to exercise its di>cretion in favour of the 
debtor in every case. What appear* to be con¬ 
templated is that the Court shall reduce the in- 
terest as indicated in the section in cases where 
the Court considers that the circumstances 
justify taking such a course. But where the 
original rate of interest is not exhorbitant. and 
there is nothing to ind'cate that the debtor has 
not been fairly treated by the creditor, there is 
no reason why the High Court in second appeal 
should exercise this discreiion. ( Agarwala and 
Rowland, JJ.) Baij Vath Thakur v. Sarwan 
Chaudhury. 6 B R. 369=186 I.C. 438=12 R.P. 
501=A.I R 1940 Pat 423. 

-S. 11— Appeal-Order determining instal¬ 
ments — Appealability — C.P. Code, S. 47. 

An order determining instalments under S. 11 
of the Bihar Money-Lenders' Act is not appeala¬ 
ble as an order under S. 4 7 , C. P- 1 ode. The only 
orders under S. 47, C. P. Code, which are 
appealable areoiders which finally determine the 
rights of the parties. Under S. 11 of the Bihar 
Money-Lenders* Act there is nothing for the 
Court to dt cide as to the rights of the parties in 
the s"it. The question is one of procedure, 
whether the judgment-debtor should be given 
time to pay and the decree-holder restrained 
from exercising the right which he has under 
the law to execute his decree at once. An order 
regulating the procedure in this matter is an 
interlocutory order and is not appealable. 
(Aganvala and Rowland. JJA Dhanukdhari 
Singh v. Ramrattan. 1940 P.W.N. 492. 

- (as amended by Act v of 1938), S. 11— 

Applicability—Mortgage suit—Preliminary decree 
long before 1938— Filial decree in terms of preli¬ 
minary decree — If can be passed after 1938. 
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BIHAR MONEY-LENDERS ACT (1938), 
S. 11. 

S. 11 of the Bihar Money-Lenders Act has to 
be construed as not intended to affect a decree 
already passed; a Court cannot therefore go 
behind a preliminary decree already p«ssed by it 
in a mortgage suit long before ihe Act, The 
Court cannot therefore refuse to pass a final 
decree for sale in accordance with the prelimi¬ 
nary decree on the ground that S. 11 of the Act 
came into force before the application for final 
decree was made. ( Rowland and Manohar Lai 1 , 
JJ.) Muhammad Yunus v. Champamani Birl 
18 Pat 141=179 I C. 549=5 B R. 252=11 R.P. 
382=1938 P.W.N. 885=19 Pat.L.T. 875=A.I.R. 
1939 Pat. 49. 

-S. 11— Application under—When to be made. 

An application under 6. 11 for payment of 
decretal amount by instalments can be made at 
any time between the date of the first levying of 
execution and the date fixt d for the sale. There¬ 
fore the fact that the application is made, only 
when properties are going to be sold and not 
when decree was passed is no reason for the 
Court to decline to consider the merits of the 
case. (Wort and Meredith, JJ.) Vishanath 
Kumari v . Sonu Lal. 6 B.R. 775=A.I.R. 1940 
Pat. 352. 

- - -S 11— Discretion of Court under — Circum¬ 
stances to be considered in fixing and ordering 
instalments. 

The power conferred on the executing Court 
by S. 11 of the Bihar Money Lenders Act, is a 
discretion which the ( ourt may exercise in 
derogation of the rights of the decree-holder to 
execute the whole of his decree immediately 
against the judgment-debtor. The Court is no 
doubt required to take into consideration the 
capacity of the judgment-debtor to pav the in 
stalment; but the Court is also required to take 
into consideration the amount of the decree and 
the circumstances of the judgmedt debtor. If 
afteT taking into account the various ci cums- 
tances mentioned, it appears to the Court that a 
judgment-debtor will be able to discharge his 
ob ig itions to his creditor if he is given a reaso¬ 
nable time, the Court is empowered to give that 
time. The Court is, however, bound to consider 
whether the resources of the judgment-debtor 
are such as to justify an expectation that he 
decree-holder’s claim will not be defeated by 
allowing instalments. Where it is clear that 
the resources of the judgment-debtor are so 
meagre in relation to his liability ihat he is not 
likely to be able to discharge the decretal debt 
within a reasonable time, the Court would not be 
exercising a wise discretion in prolonging the 
execution proceedings by fixing instalments. 
(Agarwala and Rowland JJ.) Hhanukuhari 
Singh v. Ramratan. 1940 P.W N. 492. 

-S 11— Scope — Appellate Court — Power to 

reduce interest in the absence of appeal as to 
aynount decreed for principal and interest. 

S. II of the Bihar Money-Lenders Act is clear 
and gives power to an appellaie Court to reduce 
the interest, if the conditions mentioned in S. 11 
are present, although there is no appeal by any of 
the pariies concerned with respect to the amount 
decreed by the trial Court as principal and in¬ 
terest. ( Agarwala and Rowland, JJ.) Ram 
Sarup Sah v. Mukhi Singh. 187 I.C. 132=12 
R.P. 564=6 B.R. 430. 
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-S 11 — Scope —// ultra vires— If void as re¬ 
pugnant to any existing Indian Law — Govern¬ 
ment of India Act U935). 6*. 107 (1). 

S. 11 of the Bihar Money-Lenders Act of 1938 
is not ultra vires of the Provincial Legislature, as 
the latter has power to pass such an Act dealing 
with money-lending and money-lenders But the 
section being repugnant to existing Indian law is 
void under S. 107 (1) of the Government of India 
Act, 1935. 

Wort, J. —S 11 of the Bihar Money-Lenders 
Act whether it be described as a mere rule of 
limitation or as a provision of substantive law, 
most certainly deprives the Court of the discre¬ 
tion given to the Court under S. 3 of the Usurious 
Loans Act of 1918 in cases in which the circums¬ 
tances proved allow of the exercise of a discre¬ 
tion, and is most certainly opposed to the express 
provision of law laid down in the Usury Laws 
Repeal Act of 1855 in those cases to which the 
Usurious Loans Act does not apply S 11 of the 
Bihar Money-Lenders Act is therefore repugnant 
to the earlier existing Indian law and to the 
extent of the repugnancy is void un Ic-r S. 107 (1) 
of the Government of India Act of 1935. 

Dhavle J.— S 11 of the Bihar Money Lenders 
Act has not been competently enacted so as to 
supersede S 2 of the Usury Laws Repeal Act and 
mud be treated as void 

Manohar Lall, J —S. 11 of the Bihar Money- 
Lenders Act is intra vires of the Bihar Legisla¬ 
ture but it conflicts with existing Indian law, 
namely, the Usury Laws Repeal Act of 1855, the 
Usurious Loans Act of 1918 and the Contract 
Act of 1872 dealing with contracts, and is ti ere- 
fore void ( Wort Dhavle and Manohar Lall. JJ ) 
Sadanand Jha v Aman Khan. 18 Pat. 13 20 
Pat L T 1 = 179 I C 379 = 11 RP 357 = 5 B R. 
265=1938 P.W N 913=A I.R 1939 Pat. 55 (F. 
B ) 

- S 12 —Exercise of powers—Discretion of 

Court. 

The word‘may’in the opening portion of S 12 
of the Bihar Money-Lenders Act of 1938 does 
not mean “shall” ; on the other hand. by the use 
of this word it was intended that the Court should 
consider the circumstances of each ca>e and then 
decide whether it should or should not exercise 
all or any of the three powers mentioned in the 
section. (Gwyer, C J , Sulaiman and Varada- 
chanar, JJ.) Tai Gobind Singh v. Lachmi 
Narain Ram. ILR (1940) Kar. (F C.) 33= 
1940 O.L.R. 343=1940 P.W.N 614=187 I C. 
796 = 6 B R 589 = 12 RFC 39=3 F L.J 46=A. 
I.R 1940 F C. 20=(1940i 1 M L.J, (Supp ) 14. 

- S. 12 — Reopening past transactions — Discre - 

tion of Court. 

In the case of successive renewals of har dnotes 
which have the effect of charging compound 
interest, S. 12 of the Bihar Money-Lenders Act, 
no doubt, empowers the Court to reopen the 
transactions. But the Court will not be disposed 
to do so,if the lender appears to have behaved 
reasonably and forbearingly towards his debtor. 
(Dhavle and Rowland JJ) Thakur Prasad v. 
Ajodhya Prasad 5 B R 394=11 R P. 503 (2) = 
1939 P.W N 305=180 I.C 365=20 Pat L.T 321 
=A.I.R 1939 Pat 490. 

— S. 12— Scope of—Discretion of Court. 
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S. 12 of the Bihar Money-Lenders Act gives a 
complete discretion to the Court as to whether 
accounts are to be reopened ; the section does not 
compel the Court to reopen the accounts and 
give relief regardless of the facts of the case, and 
when there is nothing which would justify a 
reopening of the accounts. (Harries, CJ. and 
Chatterji, J ) Jai Gobind Singh v. Pachkauri 
Ram. 5 B R. 613=181 I.C. 572=11 R.P. 599= 

A.I.R. 1939 Pat. 555. . 

-— S. 12— Scope—If effects pending litigations. 

S. 12 of the Bihar Money-Lenders Act no doubt 
refers to transactions or contracts before the 
passing of the Act, but it does not and cannot be 
taken to affect pending litigations. The Legisla¬ 
ture did not intend to interfere with those htiga- 
tions which were pending when the Act came into 

force and certainly not those which had already 

culminated in a decree, whether of the trial Court 
or of the appellate Court (Wort, ACJ. and 
Manohar Lall, /) Bibi Shaima v. Bank of 
Bihar Ltd 5 B.R 94=11 R.P 258=178 I C. 
383=1938 P W.N. 603=19 Pat.L.T. 585=A.I R. 

1938 Pat. 484. 

_.S 15 —Scope—If void. 

S 15 Bihar Money-Lenders Act, being repug¬ 
nant to O. 20, R, ll» *-1. (2)» C. P. Code, is 
under S. 107, Government of India Act, void. 

(Mahomed Noor and Dhavle, JJ.) Mathura 
Prasad SlNGH V. BhaN Kumar Chanp 20 Pat. 
L T 513=5 B.R. 856 (2)=182 I.C. 989=12 R. 
p' 93 —A.I.R 1939 Pat 217. 

_S. 15— Scope—If void as repugnant to O. 34 

and O. 21, R■ 11 (2), C. P■ Code 

S. 15 of the Bihar Money-Lenders Act is re¬ 
pugnant to the provisions of O- 3.-1, C. P. Code, 

and is therefore void. 

Quaere .—Whether S. 15 is also void on account 
of its repugnancy to O 21, R. 11 (2), C. P. Code. 
(Khaja Mahomed Noor and Dhavle , JJ.) Beni- 
madho Prasad Singh v. Hem Chander Mitter. 
183 I C 96=12 R.P. 101 (1 > =5 B R. 856 (1 > = 
20 Pat.L.T. 32=1939 P.W.N. 7=A.I.R. 1939 
Pat. 277. 

_S. 15— Scope — Pozver of Court — Applica¬ 
tion for instalments in payment of decree amount 
— Maintainability. 

Both under S 15 of the Bihar Money-Lenders 
Act of 1938 and under S. 11 of the new Act of 
1939, a Court has jurisdiction to consider the 
question whether the judgment-debtor should be 
relieved to the extent of being allowed to pay the 
decree by instalment. A Court would be wrong if 
it summarily dismisses an application by a judg¬ 
ment-debtor on the ground that it has no power 
after the passing of a decree to allow the payment 
of the decretal amount by instalments. ( Wort 
mid Varma.JJ ) Jugeshwari Prasad v. Kaniala 
Prasad 21 Pat.L.T. 255=1940 P W N. 491. 
_S 16_ Applicability — If confined to execu¬ 
tions started after 15—7— 1938 Pending execu¬ 
tions—Sale—Procedure—If governed by S. 16— 

Amending Act V of 1938, .5*. 3 (2)—Scope and 

^^The°application of S. 16 of the Bihar Money- 
Lenders Act is not restricted only to execution 
proceedings started after the Act came info force 
The section applies to all pending executions and 
prescribes the procedure for the sale of the 
property of the judgment-debtor. Therefore in 


all execution cases which on 15 — 7 —1938 (the date 
on which the section came into force) were at a 
stage when the properties were not sold, the sale 
must be according to the procedure laid down in 
S. 16 provided of course that the section is not 
void or ultra vires. S. 3(2) of the Amending 
Act III of 193^ makes it clear that S 16 applies 
to all pending proceedings whether instituted 
before or after the section came into force. 
(Mahomed Noor and Chatterji, JJ ) Vishwa- 
nath Narayan Singh v. Hariiiar Gtr. 17 Pat. 
714=11 R.P. 231=178 I C. 279=5 B.R. 73=19' 
Pat.L.T. 760=1938 P.W.N. 765=A.I.R. 1939 
Pat. 90. 

-Ss. 16 and 11 — Appeal from order under 

5.16 —Order relating to S. 11— If can be dealt 
with. 

An appeal lies to the Federal Court from an 
order of the High Court under S. 16 of the Act 
of 1938 (now S. 13 of the Act of 1939), and in this 
appeal the order of the High Court so far as it 
relates to S. 11 of the Act of 1938 (now S. 7 of 
the Act of 1939) can also be dealt with. ( Gwyer, 
CJ., Sulaiman and Varadachariar , JJ.) Ramanan- 
dan Parsad Narain Singh v. Goshwami Madh- 
wanand Ramji 185 I.C. 1=12 R F.C. 13=21 
Pat.L.T. 24=1940 M W N. 7=6 B.R. 170=3 
Fed L J. (Part 1) 1=71 C L.J. 49=A.I.R. 1940 
FC.l. 

-Ss. 16 and 17 —Order dismissing applica¬ 
tion—High Court dismissing appeal—Appeal to 
Federal Court—If lies. See Government of 
India Act (193^), S. 205. 20 PatLT. 473=A I 

R. 1939 F.C. 74=(1939) 2 M.L J. (Supp ) 45 

-S. 16 — Scope if void on the ground of 

repugnancy to O. 21, R. 66. C P. Code (Patna 
Amendment) — Government of India Act, 1935, 5. 
107. 

The effect of S. 107 (1) of the Government of 
India Act, 1935, is that when a Provincial Legis¬ 
lature enacts any law in respect of any matter 
enumerated in the concurrent Legislativ e List 
which is repugnant to the existing Indian law, it 
will be void to the extent of that repugnancy, 
unless the assent of the Governor General or of 
His Majesty is given as laid down in sub-S. (2) of 

S. 107. O. d, R. 66, C. P. Code, as amended by the 
Patna High Court is an existing Indian law with¬ 
in the meaning of S. 107 of the Government of 
India Act. While O. 21, R, 66, as amended, 
provides that the Court shall not enter any esti¬ 
mate of the value of the property in the sale pro¬ 
clamation other than the value, if any, given by 
the decree-holder and the judgment debtor and 
requires it not to vouch for the correctness of 
either S. 16of the Bihar Money-Lenders Act, read 
with S. 17, enjoins the Court to estimate the value 
and mention it in the sale proclamation and to 
vouch for the absolute correctness of the value as 
fixed by it. S. 16 which must be read with S. 17 
in effect repeals O. 21, R. 66, C. P. Code, and is 
thus repugnant to O. 21, R. 66, C. P. Code, and 
therefore void, having been assented to only by the 
Governor and not having been reserved for the 
assent of the Governor-General or for the signifi¬ 
cation of the pleasure of His Majesty. ( Mahomed 
Noor and Chatterji, JJ.) Vis h wan at h.Narayan 
Singh v. Harihar Gir. 17 P at * 71 
231=178 I.C. 279=5 B.R. 73=19 Pat.L.T. 760= 
1938 P.W.N. 765=A.I.R. 1939 Pat. 90. 
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BIHAR MONEY-LENDERS (REGULA¬ 
TION OF TRANSACTIONS) ACT(VII OF 
1939)— Scope — If void os repugnant to existing 
Indian law. 

Although the Act purports to regulate the 
transactions of money-lenders, it does not in terms 
profess to exercise powers only belonging to the 
Provincial Legislature under the Provincial 
Legislative List. In these circumstances, the new 
Act can only be challenged on the ground that it 
is repugnant to an existing Indian law, but the 
reservation of the Act for the consideration of 
the Governor-General and His Excellency's subse¬ 
quent assent to it make such a challenge impos¬ 
sible. ( Gwyer, C.J., Sulainian and Varadachariar, 
JJ.) Shyamakant Lal v. Rambhajan Singh. 

I. L.R. (1939) Kar. 165=182 I.C. 161=12 R.F.C. 
1=2 F.L.J. 183=43 C.W.N. (F.C.R.) 68=1939 
O.L.R. 399=71 CL.J. 369=5 B.R. 756=1939 
M.W.N. 674=(1939) F.C.R. 193=1939 PWN 
533=20 Pat. L.T. 473=A.I.R. 1939 F.C 74= 
(1939) 2 M.L.J. (Supp.) 45. 

--S. 2 (f) (2)—* Bond '— Meaning of — Balance 

entries in accounts signed by debtor. 

Per Sulainian, J —An instrument cannot be a 
“bond” as it is understood in India unless it con¬ 
tains an express obligation undertaken by the 
executants to pay or deliver goods. If the 
promise to pay is to be inferred by implication, 
then the document may amount to an acknow¬ 
ledgment of liability, or adjustment or even 
account stated, but would not be a bond. 

.. L Per 1 „ v . aradachariar > L—Whether the word 
bond jn S .2(f) of the Bihar Money-Lenders 
Act, 1939, is intended to be limited to a formal 
deed or to documents of the kind specified in the 
definition of “bond” in the Indian Stamp Act or 
not, mere debit entries or balance entries in 
accounts even though signed by the debtor are 
not comprised in the expression “transaction on 
a bond used in that section. It is at least neces¬ 
sary that the document relied on should have been 
intended to embody the contract between the 
parUes and should ex facie show a promise or 
undertaking to pay be^re it can be said to be a 
bond. 1 he mere mention of interest being 
payable at a particular rate and the possible 
implication therefrom of a promise to pay the 
principal would not suffice to bring an entry in an 
account within the category of “bond”. (Gwyer, 
C.J., Sulainian and Varadachariar, JJ.) Surendra 
Prasad Nara iN Singh v. Gajadhar Prasad. 3 
F.L.J. 27—I.L.R. (1940) Kar. (F.C.) 14=187 I 

? n « 612 7 f n ?°T°ic R - 275=12 R F C. 25=6 B.r: 
508=71 C.LJ. 557 = 1940 M W.N. 686=1940 P 

wo 542 = A1R 1940 F C. 10=(1940) 1 M L. 

J. (bugpj 1. 

—; S. 7 Applicability — Mortgage suit— Preli¬ 

minary decree passed before Act. 

In mortgage suits, the appropriate time for 
passing a decree for an amount of interest for the 
period preceding the institution of the suit is the 
preliminary decree. The final decree is entirely 
controlled by the preliminary decree and merely 
works out the arithmetical results of the preli¬ 
minary decree. S 7 of the Bihar Money-Lenders 
(Regulation of Transactions) Act, 1939, has 
therefore, no application in a case where the 
preliminary decree was passed in 1936 and con- 

decrpi! ^ PCaI in and il J s on, y the fin *l 
decree that has yet to be passed. The opening 
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anything having the force of law or in any agree¬ 
ment, have little to do with the law of proce¬ 
dure. (Dhavle, J.) Ciiandrawati Diini v Nand- 
kishen Prasad 6 B.R. 367=186 I.C. 401 = 12 
R.P. 500=A I.R. 1940 Pat 376. 

S. 7— Co-debtors—Suit against one to 
enforce his share oj liability only — Maximum 
amount of interest which could be decreed. 

Where one of the executants of a document is 
liable only in respect of a portion of the total 
amount of loan mentioned in the document, the 
maximum amount of interest which could he 
decreed against him under S. 7 of the Bihar 
Money-Lenders Act, 1939, in a suit against him to 
enforce his share of the liability is the portion of 
the amount for which lie is liable. The expres¬ 
sion “amount of loan mentioned in the docu¬ 
ment’’ in that section must in such a case he read 
as referring to the amount which is due from the 
particular defendant who is sued. (Gwyer, C.J., 
Sulainian and Varadachariar, JJ.) Birendra 
Prasad Sukul v. Surf.ndra Prasad Sukul. 3 
FL.J. 55=1.L.R. (1940) Kar. (F.C.) 42=187 
I.C. 622=1940 O L.R. 286=6 B.R. 517=52 L 
W. 124=1940 P.W.N. 622=A.l R. 1940 F C. 
19=12 R.F C. 23=(1940) 1 M L.J. (Supp.) 21. 

-S. 7— Construction—"Evidenced by such 

document ” —Meaning of. 

The meaning of the words “evidenced by such 
document is that the Court should, in everv case, 
look to the document on which the loan is based 
in order to find out the loan advanced. If the 
loan is based upon a single document then the 
Court will ascertain from that document what is 
the amount of loan mentioned in it, always bear¬ 
ing in mind the definition of the word “loan” 
which covers an engagement lo fulfil a previous 
obligation ; where the loan is evidenced by a series 
of letters or other documents like bahi khattas or 

. ,_■ it* . , ^ r some purposes may be 

inadmissible in evidence, nevertheless a Court 
must reier to them for the purpose of S. 7 to find 
out what the loan was in order to apply the rule 
of damdupat adopted by the Legislature with the 
limitations provided by the Act. (Varma and 
Manohar Call, JJ .) Sixgheshwar Singh v. Medni 

Su'r. mola^r 1871 C 339=12 582 

S. 7— "Document on zuhich the loan zvas 


based -Accounts settled every year and balance 
signed by debtor Suit for amount shown in final 
entry and interest thereon—Entry, if •■document 

on which loan is based"—Amount for which 
decree could be passed. 

The plaintiff had advanced a loan of Rs. 3,700 
to the defendants. At the close of every year 
when the accounts were adjusted an acknowledg¬ 
ment of the amount found due, including interest 
was written out and signed by the debtors, and a 
clutha for the next year was opentd with its head 
lines written and signed by the debtors. The last 
chitha was for the year 19i9 and showed a 
balance of Rs. 11,249 as due to the plaintiff The 
accounts showed that an amount of R«*. 4,953 had 
by this time been paid towards interest. 
The plaintiff filed a suit for the recovery of 

wordsr>f»K« rr AT' j*"'' vycning ; Rs 11, 249 and interest thereon till date of suit 

to the contra_;* ect ° n . N . 0 t witftstan ^ng anything Held per curiam .— 1 That the chitta of 1929 was 

ary contained in any other law or in i not a “document on which the loan was based” 
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within the meaning of S. 7 of the Bihar Money- 
Lenders Act, 1939, and consequently under the 
said section the Court had no power to pass a 
decree for more than the principal amount of 

Rs. 3,700. 

Per Varadachariar , J —Even if it were possible 
to regard the accounts in this case as the docu¬ 
ment on which the loan is based, the accounts 
must be taken as a whole and the loan cannot be 
said to b • based on the last entry alone. ( Gwyer, 
C.J., Sulaiman and Varadachariar, JJ ) Surendra 
Prasad Narain Singh v. Gajadhar Prasad 187 
I C 612=12 R.F.C. 25 = 1940 O.L.R 275=I.L. 
R. (1940) Kar (F C ) 14=3 F.L.J 27=6 B R. 
508=71 C.L.J. 557 = 1940 M.W N. 686=1940 P. 
W.N. 542=A I R. 1940 F.C. 10 = (1940) 1 M.L. 
J. (Supp.) 1. 

-Ss. 7 and 2 (f) — “Loan"—Meaning of — 

Interest, whether "loan". 

Sulaiman, J. —“Loan' 1 as defined in S 2 (/) of 
the Bihar Money-Lenders Act, 1939, is a wider 
word than the principal amount actually lent, as 
it may be an advance in cash or kind or it may be 
a transaction on a bond hearing interest executed 
in respect of past liability, or may be any trans¬ 
action which is substantially a loan. Interest 
that accrues is not an advance of money, but can 
become a loan if liability to pay it is undertaken 
in a “bond*'. Though the word loan is thus 
wider than the term “principal it is used in 

some places in S. 7 of • , • £ .1 Q 

tinction to “interest.” The intention of the Pro¬ 
vincial Legislature in enacting S. / ot the said 
Act read with S. 2 (/), which draws a distinct on 
between loan and interest appears to be to accept 
the amount of the loan merit oned or evidenced 
by a document, if the loan is based on such a 
document and amounts to a transaction on a 
bond bearing interest and duly executed. But 
when a statement of account, not amounting to a 
bond, itself shows that the whole of the amount 
mentioned therein is not a loan, but part of it is 
professedly interest, that interest cannot be accep¬ 
ted conclusively as a part of the loan within the 
meaning of S. 7 (Gwyer, C.J . s' ulaiman and 
Varadachariar JJ) Surendra Prasad Narain 
Singh v. Gajadhar Prasad 187 I C 612=1940 
OLR 275=12 RFC 25=1 LR. (1940) Kar 
Yp c ) 14=3 F L J 27=6 B.R 508=71 C L. J. 
557=1940 M.W.N. 685=1940 P.W.N. 542=A I. 
R 1940 F C. 10=( 1940) 1 M.L.J. (Supp ) 1. 

_!_S. 7 — "Loan"—Settlement of accounts by 

borrowing afresh—Nature of. 

Varadachariar. J .—Whatever may be the case 
with regard to ordinary “renewals”, where the 
parties setile accounts in respect of a pre-exi-ting 
liability and agree that money borrowed under a 
later transaction, even from the same creditor, 
should be applied in discharge of that pre-exist¬ 
ing liabil ty, the later transaction should in law 
be regarded as a loan by itself, though cash did 
not actually pa^s between the partic> by way of 
lending and repayment (Gwyer, C J., Sulaiman 
ntd Varadachariar, JJ) Jai Gobind Singh v. 
l achmi Narain Pam. HR (1940) Kar (F 
r f 33=187 I C 796=6 B R 589=12 R.F C 39 
-^1940 O.L.R. 343=1940 P.W.N. 614=3 F.L.J. 
46=AIR 1940 F.C. 20=rl940) 1 M L J. 

j SUP g S ) \"-Validity. 


S. 11 of the Bihar Money-Lenders Act, 1938, 
has now been re-enacted as S. 7 of the Bihar 
Money-Lenders (Regulation of Transactions) 
Act, 1939, and as this Act has been p issed in con¬ 
formity with the procedure prescribed in S. 107 
(2) of the Constitute n Act, its validity is not 
open to question. (Gwyer, C.J., Sulaiman and 
Varadach riar. JJ.) JaCdish Jha v A man 
Khan 12RFC. 16=3 Fed L J. (Part 1) 7= 
21 Pat L T 142=71 CL J 55=185 I.C 294= 
1940 OLR. 1=1940 P.W.N 71=6 B.R. 194= 
A.I.R. 1940 F C 3 

-■—-S 8 —Burden of proof — Duty of debtor 

claiming relief. 

Under S 8 of the Bihar Money-Lenders (Regu¬ 
lation of Transactions) Act of 1939 it is for the 
debtor to establish a state of facts which would 
require the Court to reopen a transaction; the 
debtor must show that the amount claimed by the 
creditor as due includes sums due by way of 
interest in excess of the rate permitted by the 
Act. ( Harries , C.J. and Manohar Lall, J) 
Chatargoon sao v. Ram Lal. 21 Pat L T. 104 
=A I R 1940 Pat. 430. 

-S. 8 - Scope—If mandatory—Duty of Court 

under. 

Under S 8 of the Bihar Money-Lenders (Regu¬ 
lation of Transactions) Act, the C ourt is not 
bound to reopen a transaction, though of course, 
it should Ho s«» in a proper case. ( Harries , C.J. 
and Manohar Lall, J.) Chatargoon Sao v Ram 
Lal 21 Pat L T 104=A I R 1940 Pat 430. 

-S. 11—Decree—Application for pay¬ 
ment in instalments—P >wer of Court to grant. 
See Rihar Money-Lenders Act (1938), S. 15 21 
Pat.L T. 255. 

-S 13— Proclamation of sale not issued 

before Act coming into force—Rights given by 
section—If can be availed of 

There is no suhs<an<e in the contention that 
litigants can only avail themselves oi the rights 
given by S. 13 of the new Act in cases where a 
proclamation of sale has not been issued before 
3rd May, 1939, the day on which the Act can e 
into force. On the natural construction of S. 13 
of the Act, the judgment-debtor can, if be so 
desires file an application even after 3rd May 
19<9, for an order under that section. {Gwyer, 
C JSulaiman and Varadachariar, JJ.) Shyama- 
kant Lal v U’ambhajan Singh ILR (1939) 
Kar 165=71 C L J. 369=12 R F.C 1=2 F L J. 
183=43 C W.N. (FCR.I 68=182 IC 161= 
1939 M.W.N. 674=1939 O L R 399=1939 P.W. 
N. 533=5 B.R. 756=20 Pat L.T. 473=(1939) 
F.C R 193=A.I.R. 1939 F.C 74=(1939) 2 M. 
L J (Supp ) 45. 

-S 13 Retrospective operation—Pending 

proceedings—If affected—Rejection of application 
under S. 16- Appeal— Amending Act of 1939 com¬ 
ing into forte pending appeal — Effect—Sale 
taking place before hearing of appeal—Effect of 
on rights of parties to appeal. 

S. 13 of the Bihar Money Lenders (Regulation 
of Transactions) Amending Act of 1939 is 
retrospective and applies to proceedings pending 
at the time when that Act came into force. The 
section applies to applications made before or 
after the commencenn nt of the Act. V\ hen an 
order rejecting an application under S. 16 of the 
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TRANS.) ACT (1939). S. 13. 

Act of 1938. is appealed fr. m. the appeal is a con¬ 
tinuation of the application, and on the coming 
into force of the Amending Act of 1939 during 
the pendency of the appeal, the application must 
be held to be pending and must be dealt with 
under the provisions of S. 13 of the new Act of 
193^. The fact ihat a sale has taken place 
following the rejection of the application and 
before the hearing of the appeal cannot affect the 
rights of the parties to the appeal, as the sale has 
taken place subject to the result of the appeal.) 

( Harries, CJ. and Fad Ali, J ) Bishun Singh v 
Palakdhari Singh. 185' IC 129=12 RP 
304=1939 P.W.N. 667=A.I.R 1939 Pat. 592. 

-S. 13— Scope—If repugnant to O. 21, R. 66, | 

C. P. Code, as amended by Patna High Court. | 
Stilaiman, J —Repugnancy should not be exten¬ 
ded to a section by implication if it does not in 
fact exist. There is no repugnancy between the 
new S. 13 (old S 16), Bi* ar Mone>-Lenders Act, 
and O. 21, R. 66, C P. Code, as amended by the 
Patna High Court (Gwyer, C.J., Sulaiman and 
Varadachariar, JJ ) Shyamakant Lal v. Ram- 
bhajan Singh. I L.R. 1939 Kar. 165=71 C L.J. 
369=12 RFC 1 = 11939, FCR 193=2 F.L J 
183=43 C.WN. (F.CR.) 68=182 I C. 161 = 
1939 O.L R 399=5 B R. 756=1939 M.W N 674 
=1939 PW.N 533=20 Pat L T 473=A.I R 
1939 F.C 74=(1939) 2 M L J. (Supp.) 45. 

-S. 13— Validity. 

S. 13 of the Bihar Money-Lenders (Regulation 
of Transactions) Act, 1939, which re-enacts S 16 
of the Act of the previous year, cannot now be 
questioned in any Court since the Act of 1939 has 
received the assent of the Governor-General. 
(Gwyer. C J , Sulaiman and Varadachariar, J J ) 
Ram Pr >tapji v. Hari Kish an Doss. 185 I C 4 
=12 R.F.C. 15=6 B.R. 172 (1)=71 C.L.J. 84. 

Ss. 13 and 14— Applicability — Mortgage 
decrees. 


Ss. 13 and 14 of the Bihar Money-Lenders Act, 
1939, do apply to mortgage decrees and sales 
thereunder. (Harries, t CJ and Fazl Ali, J.) 
Razia Begum v. Krishnadf.onarayan Mahtha. 

184 I.C. 134 (1 )=12 R.P. 221=6 B.R. 22=A I 
R. 1940 Pat. 17. 

-Ss. 13 and 14— Applicability—Sale co ” fir¬ 
med before Act. 

There is nothing in either the Bihar Money- 
Lenders (Regulation of Transactions) Act, 1939, 
or the Bihar Money-Lenders Act, 1938, to express 
the intention of the Legislature to invalidate a 
completed sale which was otherwise good. If 
therefore, the order confirming an execution salt 
was passed before either of the Acts were enac¬ 
ted, the provisions of Ss. 13 and 14 of the Act ol 
1939 cannot operate to invalidate the sale. Ir 
order that these sect ons may be applicable it i; 
necessary that the execution should be still pend¬ 
ing, and the execution is complete on the sale be 
mg confirmed. ( Rowland and Chatterji, JJ ) 
Razia Begum v. Kishundeo Narain Mahtha 

185 I.C. 404=21 P.L T. 541=12 R.P. 367=6 B 
R. 177=A.I.R. 1940 Pat. 286 

—-Ss 13 and 14 —If retrospective—Power a) 

Federal Court-Relief under new Act—Fortnai 
application by Judgment-debtor—If necessary. 

The Bihar Money Lenders (Regulation of 
transactions) Act, 1939, is retrospective and the 
»~oim has power to make such an order on an 
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appeal as the Court below could have made if the 
case had been iieard by them at the date of the 
appeal The Federal Court can, therefoic, on 
appeal direct the Court below to dispose of the 
matter under the provisions of Ss 13 and 14 of 
the Act, the sections which have replaced Ss. 10 
and 17 of the earlier Act. No formal application 
by the judgment-debtor to the Court is necessary 
before he can obtain relief under the pro isions 
ol the new Act. ((7«vy<’r, CJ., Sulaiman and 
Varadachariar, J J.) BriJ Raj Kumaki t' Suiih- 
karan Das. 185 I C 804=12 RFC. 21 = 1940 
O L.R. 97=71 C.L.J. 86=6 B R. 333=1940 P. 
W.N 275=A I R 1940 F C 5. 

-Ss 13 and 14 —If retrospective. 

Gwycr, C J ., and Varadachariar, J. —Ss. 13 and 
14 of new Bihar Act are retrospective in the 
sense that they apply to proceedings pending at 
the time when the Act came into force, for they 
refer to applications made and decrees passed 
“beiorc or after ihe commencement of this Act." 
(Gwyer, CJ., Sulaiman and Varadachariar JJ.) 
Shyamkant Lal v. Kamiihajan Singh. I L R. 
1939 Kar. 165=71 C L.J 369 = 12 RFC 1 = 
(1939) F.CR 193=2 FL J 183=43 C W N. 
(F C R.) 68=182 I.C 161 = 1939 M.W.N 674= 
1939 O L.R. 399=1939 P W N. 533 = S B.R. 756 
=20 Pat L T. 473=A I R 1939 F.C. 74=(1939) 
2 M.L J. (Supp ) 45 

-Ss 13 and 14 —Retrospective operation. 

Ss. 13 and 14 of the Bihar Money-Lenders Act, 
1939, are retrospective in the sense that they 
apply to proceedings pending at the time when 
the Act came into force. (Harries. CJ. and Fazl 
Ali, J.) Mahabir Saran Prasad Singh v. 
Lachhmi Sad. 184 I.C. 64=12 R.P. 219=6 B. 

R. 12. 

BIHAR RESTORATION OF BAKASHT 
LANDS AND REDUCTION OF ARREARS 
OF RENT ACT (IX OF 1938), S. 15— Appli¬ 
cability to execution proceedings. 

S. 15 of the Bihar Act IX of 1938 does apply to 
execution proceedings. (Khaja Mohamad Noor 
and Chatterji, JJ.) Razaur Rahman v. Udit 
Singh. 18 Pat. 694=185 I.C. 135=12 R.P. 303 
=20 Pat.L.T. 492=1939 P.W.N. 530=A.I.R. 
1939 Pat. 570. 

~ S. 15—Scope—If void as repugnant to 

S. 38, C. P. Code. See Government of India 
Act, S 107. 20 Pat.L.T. 492. 

BIHAR TENANCY ACT (VIII OF 1885)— 
Person in possession recognised as tenant by 
receiver of estate-—Payment of rent to receiver — 
Effect of Receiver — If landlord—Tenant if 
acquires occupancy rights. 

A receiver in judicial possession of an estate 
by the implicit consent of the parties under the 
orders of the Court must be treated as the land¬ 
lord for the time being. When the receiver act¬ 
ing bona fide recognises a person in possession as 
tenant, doing so in the ordinary course of 
management and receives rent from him for over 
seven years, the latter acquires rights as an occu¬ 
pancy raiyat under the Bihar Tenancy Act, on his 
showing continuous and unbroken possession for 
the statutory period. It is not open to the law¬ 
ful ntfner to eject such tenant by pleading that 
the tenant’s rights enure only so long as the 
receiver continues to manage the estate. (Fast 
1 Ali and Manohar Lall, JJ.) Mahabir Das v. Udit 
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Narain Varma 17 Pat. 594=178 I.C. 849=11 

149=19 PatLT - 570=A.I.R. 

1938 Pat. 613. 

(as amended in 1934)— Scope and effect of 
— “Abwab"— Lazo as to—If altered— Kathiari— 
If abwab—Mutarfa bithouri— Meaning and nature 

of 

The recent amendment of the Bihar Tenancy 
Act has nut changed the law as to abwab. What 
was abwab before is abwab now, and what was 
not abwab before has not been made such by the 
new Act. The only modification has been as to 
the nature and amount of punishment for exact¬ 
ing an illegal abzvab. Kathiari. which is payable 
by the weavers to their landlords on the basis of 
the looms which they work on the land, is a rent 
payable on the basis of the work to be done on the 
land and not on the basis of the area of the land 
occupied. It is not an abwab but an amount 
legally payable to the landlord. Mutarfa is 
ground-rent and Kathiari is profession-tax 
according as the settlor takes up cultivation or 
merely trade. Bithouri may be either mutarfa or 
kathiari, and is practically rent for homestead 
land based on the profession carried on on the 
land. {Khoja Mahomed Noor and Dliavle, JJ.) 
Haluman Prasad v. Pur an Tatma. 18 Pat 190 
=179 I C. 840=11 R.P. 419=1939 P.W.N 271 
=5 B.R. 303=20 Pat.L.T. 88=A.I.R. 1939 Pat 
252. 

-S. 5 — Tenancy — Settlement by unregistered 

hukumnama— Possession and acceptance of rent 
—Effect of 

Where a landlord's son settled certain property 
with X by an unregistered hukumnama and the 
landlord accepted rent through hi> son and the 
person so settled got into possession of the pro¬ 
perty. 

Held, that it was not necessary to register the 
hukumnama and that a contract of tenancy was 
constituted between the parties and that the land¬ 
lord thereafter could not grant a patta of the 
same property to any one else by either a regis¬ 
tered or unregistered deed. ((Wort, J.) Bihari 
Mian v. Sona Marik. 167 I.C. 563=9 R P. 417 
=3 B.R. 312 (2)=A.I.R. 1937 Pat. 81. 

-S. 5 (1)— Usufructuary mortgage by owner 

and lease back to him — Effect—Relation of land¬ 
lord and tenant—If created — Incidents. 

Where the proprietor of a holding or estate 
executes a usufructuary mortgage and takes a 
lease of the same from the mortgagee, the trans¬ 
action is essentially one transaction, and the 
relationship of landlord and tenant is created 
between the parties A tenure as defined by S. 5 
(1) of the Bihar Tenancy Act is created thereby 
and a suit by the lessor-mortgagee for rent 
against the mortgagor tenant K governed by that 
Act ( James and Rowland, JJ.) Deonandan v. 
Girdhar. 182 I.C. 863=12 R.P. 82=5 B.R. 839 
=20 Pat. L.T. 697=1939 P.W.N. 120=A.I.R. 

1939 Pat. 272. 

- S. 15— Scope — N on-compliance — Effect — If 

justifies landlord in treating one of several tenants 
as representative of all. 

Failure on the part of the heirs of a tenant to 
give the notice of succession required by S. 15 of 
the Bihar Tenancy Act does not necessarily 
entitle the landlord to treat one of the several 
heirs of the original tenure-holder as representa- > 
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tiv e of‘he tenancy (.Harries, C.J., Dhavle and 
Manohar Lull, JJ) Hari Prasad Singh v Lal 

p 21 p at.L.T. 377=1940 

P W.N. 420=6 B.R. 713=A.I.R. 1940 Pat. 328 


Ss. 20, 21 and 25— Settlement of land by 

co-sharer in good faith—Acquiescence by other 
co s hffrer Raiyat if can acquire occupancy right. 

It in the ordinary course of management one of 
two c° sharers settles land in good faith and for 
the benefit of the estate, and the other co-sharer 
acquiesces in the settlement, the person who 
accepts settlement in good faith in this way be¬ 
comes a raiyat, and after occupation for twelve 
years he acquires an occupancy right hy the 
! operation of Ss. 20 and 21 of the Bihar Tenancy 
Act. and under S. 25 of that Act, he cannot be 
ejected except on the conditions prescribed by 
that section. ( James and C hatterji, JJ.) 

kamasray Prasad Chaudiiury v. Ramsurat 
S'NCH- ® B R 8 4=184 I C. 838=12 R.P. 282= 
21 P.L.T. 181=A I.R. 1940 Pat. 131. 

—:- s 21— Cultivating tease—Lease to settled 

raiyat, of kliarbaur and khudkasht land fixing 
annual jama payable to landlord—Tenant entitled 
to remain in possession and occupation till term 
of lease and to appropriate produce—Clause that 
tenant to have no right in land besides cutting 
wild khar Effect of — If cultivating lease — 
Occupancy right—If accrues. 

Where a kabuliyat which purports to be a 
“lease of land" fixes an "annual jama" payable to 
the lessor, the lands being described as kharbaur 
and khudkasht, and provides that the lessee 
should, up till the term of the lease, remain in 
possession and occupation of the leasehold pro¬ 
perty and appropriate the produce thereof, it is 
fairly clear on the terms of kabuliyat that it 
creates an interest in the land and not merely in 
the khar growing on it, although there is a provi¬ 
sion in the kabuliyat to the effect that "besides 
cutting the wild khar the lessee shall have no 
right to the land." The lease is cultivating lease 
and the absence of so many words in the lease 
that the land islet out for cultivation is no 
ground for holding that it is not a cultivating 
lease. The lessee under such a lease who is a 
settled raiyat of the village acquires an occupancy 
right in the lands in question under S. 21 of the 
Bihar Tenancy Act. There is a difference in law 
between a lease and license and though, generally 
speaking, it is true that the thatching grass grows 
spontaneously, it is treated as a form of crop, and 
in order to make the best use of this grass, the 
tenant must have recourse to certain process of 
cultivation. (Fast AH and S. C. Chatterji. JJ.) 
W. W. M. Murray v. Sumrit Raf. 186 I C. 232 
= 12 R.P. 463=6 B R. 313=20 Pat L.T. 589= 
1939 P.W.N. 635=A.I.R. 1939 Pat. 594. 

- (as amended in 1934), S. 22—Applicability 

—If retrospective—Suit after Act on cause of 
action arising before—Period of limitation. 

A suit for produce rent instituted after the 
Bihar Tenancy Amendment Act came into force, 
though on a cause of action which arose before 
the Act came into force, is governed by the 
shorter period of limitation introduced by the 
Amending Act. The law of limitation applicable 
to a suit or proceeding is the law in force at the 
date of the institution of the suit or proceeding. 
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( Rowland, /.) Ramf.siiwar Prasad Singh v. 
Mangar Kahar. 18 Pat.L.T. 193=169 I.C. 78 
=9 R P. 524=3 B.R. 534=1937 P.W.N. 95=A. 
I.R. 1937 Pat. 311. 

•—Ss. 22 (2) and 26-A— Applicability and 
relative scope. 

The fact that in cases covered by S. 22 (2), 
Bihar Tenancy Act, the occupancy right ceases to 
exist upon transfer by operation of law or by 
virtue of some specific provision in the Act will 
not prevent S. 26-A of the Act and the other sec¬ 
tions connected with it from being applicable to 
such a case, because the tenant who sells the 
holding purports to transfer it together with the 
occupancy right in it. Besides, there is nothing 
in the Act to suggest that the Legislature could 
have intended that the position of the co-sharer 
landlord when he acquires a raiyati holding 
should be worse than that of a third person 
acquiring such a holding. ( Fast Ali and Dhavle , 
JJ .) Miss G B. Solano v. Umeshwari Koer. 16 
Pat. 500=171 I.C 306=10 R.P. 196=1937 P.W. | 
N. 742=18 Pat.L.T. 700=A.I.R. 1937 Pat. 506. 

—S. 22 (2)— Applicability — Non-transferable ' 
holdings. 


S. i2 (2), Bihar Tenancy Act, refers only to an 
occupancy holding which is transferable by 
custom and it does not apply to a non-transfera- 
ble holding. It would however apply to a non- 
transferable holding also if the co-sharer land¬ 
lord or permanent tenure-holder to whom the 
holding is transferred, can prove that the holding 
has been transferred to him with the consent of 
the other co-sharers or that the latter have 
waived their right to object to the transfer either 
expressly or by doing something which may 
amount to a recognition of the transfer. (Fuel 
Ah and Dhavle, JJ.) Miss. G. P>. Solanos. 

V„ M * S ™ AR1 Koer - 16 Pat. 500=171 I.C 306 = 

P W N - ? 42=18 Pat.L.T. 700 
=A I.R. 1937 Pat. 506. 

--(before amendment of 1907), S 22(2)— 

Co-owner purchasing occupancy right—Right to 
retain possession after allotment of land to other 
co-sharer by partition. 

There is nothing in sub-S. (2) to suggest that a 
co-owner who purchases an occupancy right is 
entitled to retain possession after the land which 
he has purchased has been allotted to the patti of 
any other co-sharer by partition. {Harries, C.J., 
Agarwala and Manohar Lall. JJ .) Sundar Mall 

Tewari - 1940 P.W.N. 596=A I R 
1940 Pat. 467 (F.B.). 

--(before amendment of 1907), S. 22 (2)— 

Co-proprtetor purchasing occupancy right—Status 
°7 *T tenant of other co-proprietors . 

- , c o-p r °P rietor purchasing an occupancy right 
m land is not a tenant under the other co-pro¬ 
prietors of the land. Nor can he be viewed as 
occupying the ^atus of a tenant under himself 
and his co-proprietors, for that involves the pur¬ 
chaser being a tenant under himself and the 

other co-propnetors as landlords. ( Harries , C. 
J., Agarwah and Manohar Lall, JJ ) Sundar 
Mall v. Lachhmi Tewari. 1940 PWN 5Qfi— 
A.I.R. 1940 Pat. 467 (F.B.). * y6 “ 

* S. 22 (2)—“ Rent ”— Meaning. 

The word “rent” used in Sub-S. (2), S 22 

- ancy Act » r means (be rent which' was 
payable in respect of the holding when it was 
transferred. The words “in respect of the h<Sd- 
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ing” do not occur in Sub-S. (2) blit they do occur 
immediately afier the words “payable to them” 
in the illustration and this indicates clearly that 
the rent referied to is the rent of the oiiginal 
occupancy holding and not the rent payable in 
respect of the tenancies that might be created 
afterwards by the purchasing co-sharer. If the 
purchasing co-sharer sub-lets the land to a third 
person and realizes from him a higher rent than 
that, paid by the original tenant, the other co- 
sharers are not entitled under this section to rea¬ 
lize from the purchasing co-sharer their share of 
such rent. (Fad Ali and Dhavle. JJ ) Miss 
G. B. Solano z\ Umeshwari Koer. 16 Pat. 500= 
171 I.C. 306=10 R P. 196=1937 P.W N. 742= 
18 Pat.LT. 700=A.I.R 1937 Pat 506. 

-(before amendment of 1907), S. 22 (2) 

—Scope and effect of—Purchase by one co owner 
of occupancy right—Only occupancy right ceases 
to exist and not all tenancy rights. 

The effect of the purchase by one of the co- 
owners of land of an occupancy right is not that 
the tenancy rights cease to exist altogether but 
only the occupancy right which is an incident of 
the holding. (Harries, C.J., Agarwala and 
Manohar Lall, J J ) Sundar Mall v. Lachhmi 
Tfwari. 1940 PWN. 596=A.I.R. 1940 Pat. 
467 (F B ). 

-(as amended in 1907), S. 22 (2)— Scope 

Retrospective effect. 

The amendments made in S. 22 (2) by the 
Amending Act of 1907 do not apply to a purchase 
made before that date. (Harries, C.J., Agarwala 
and Monohar Lall, JJ.) Sundar Mall v. Lachhmi 
Tewari. 1940 P.W.N. 596=A.I.R. 1940 Pat. 
467 (FB.L 

--S. 22 (3)— Construction—Occupancy hold¬ 
ing—Purchase by thicadar— Effect —Thicadar 
selling right to co-sharer landlord—Right and 
status of latter—If can resist claim of other co- 
sharers to share by partition. 

Where a thicadar purchases an occupancy hold¬ 
ing during the period of his lease, he becomes a 
non-occupancy raiyat in respect of the holding so 
purchased, as it is well-settled that land held in 
non-occupancy right is not ordinarily transfera¬ 
ble, a vendee from the thicadar purchaser cannot 
acquire either non-r ccupancy or occupancy rights 
in the lands, though the vendee from the thicadar 
is a co-sharer landlord of the holding. A co- 
sharer landlord purchasing from the thicadar the 
holding of the occupancy raiyat purchased by the 
thicadar, cannot resist the claim of the other co- 
sharers to a share in the lands in proportion to 
tbeir interests in the village in question. ( Fazl 
Ali and Parma, JJ.) Harihar Prasad Singh v. 
Hitlal Singh. 21 Pat.L.T. 320. 

~ S. 23 A, Proviso— Scope and effect of— 
Trees on holding of tenant—Recording trees as in 
possession of landlord—Effect of—Right of land¬ 
lords to produce of trees. 

Where it is recorded in the latest record of 
rights that there were trees on the tenant’s hold¬ 
ing and that they were in the possession of the 
landlord, the entry must be interpreted as mean¬ 
ing that the landlord is entitled not only to his 
common law right to the timber, but also to the 
produce of the trees. The trees being on the 
tenant’s land, the landlord is in possession 
through his tenant and no question of limitation 
or adverse possession can arise in the absence of 
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an assertion of a hostile title by the tenant. 
(Agarwala, J.) Mahomed Naim v. Lachchu 
Sahu. 1939 P.W.N. 868=A.I.R. 1940 Pat. 175. 

• Ss. 26-B and 26-N— Applicability to mart- | 

gages. 

S. 26-B and 26-N by their terms apply to trans¬ 
fers by sale, exchange, gift or will. They do not ' 
apply to mortgages and therefore do not protect 
sudhbharnadar. Assuming, however, that the 
view that when a mortgage is followed by a sale 
in execution of a decree on the mortgage the i 
execution sale may be treated on the same foot- ! 
ing as a voluntary sale and would therefore 
come within the purview of S. 26-B is correct, it 
does not hold good with regard to usufructuary l 
mortgages. ( James and Chatterjec, JJ.) Ram 
Chandfrjiz/. Hem Chandra 18 Pat. 184=182 
IC 557=12 R.P 21=20 Pat.L.T. 469=5 B.R. 
779=A I.R. 1939 Pat. 200. 

-(as amended in 1934), Ss. 26-B, 26-F 

and 26-0 Applicability and scope—Holding 
transferable by custom—Transfer of before 1934 
—Title of transferee— Payment of transfer fee— 
If condition precedent. 

The provisions of Ss. 26-B and 26-F of the 
Bengal Tenancy Act, as amended in 1934, apply 
to transfers made after the passing of the Amend¬ 
ment of 1934. They have obviously no applica¬ 
tion to cases where the holdings are transferable 
by custom and have been transferred before the 
commencement of the Act as amended. In such 
cases the title of the transferee will be deemed to 
be perfect even though the landlord may not have 
consented to the transfer ; and if the title is alrea¬ 
dy perfect, recourse to S. 26-0 of the Act is un¬ 
necessary. The latter section providing for the 
payment of transfer-fee is clearly intended to 
apply only to those cases where the title of the 
transferee has not been perfected, or in other 
words, to those transfers only which relate to 
non-transferable holdings. ( Fazl Ali and Madan, 
J J.) Hargouri Prasad v. Raghunath Singh. 
169 I C. 350=10 R.P. 11-3 B.R. 548=16 Pat. 
239=1937 P.W.N. 202=18 Pat.L.T. 239=A.I.R. 
1937 Pat. 314. 

-(as amended in 1938), S. 26-B Proviso— 

Scope and operation of — Non-transferable hold¬ 
ing Transfer in 1912— Transferee in possession 
continuously thereafter—Consent of landlord — 
Presumption Sale of holding in execution of 
rent decree against original tenant alone in 1931— 
Suit for ejectment of transferee by purchaser in 
execution — Competency. 

In the case of a transfer of a holding made 
before 1923, if the transferee has been continuous¬ 
ly in possession since the transfer, the Court, 
under the proviso to S. 26-B of Bihar Tenancy 
Act as amended in 1938, must assume that the 
landlord consented to the transfer, and therefore 
the transferee cannot be ejected. A non-trans- 
ferab'e holding was transferred by the original 
tenant in October, 1912. After the transfer, the 
transferees entered into possession of the holding 
and effected golas or p^kka buildings thereupon, 
and they were in.continuous possession for over 
twenty years thereafter. In 1939, the landlords 
sued the original tenant for arrears of rent, 
obtained a decree on 18—5—1930, in execution of 
Which the holding was sold on 22—9—1931. It 
Was purchased by the plaintiff w(io was a minor 


56 a 

BIHAR TENANCY ACT (1885), S. 26-E. 

son of one of the landlords. The sale was con¬ 
firmed on 18—11—1931. When the Civil Court 
pe m went to deliver possession on 17—4—1933, he 
found there were pakka buildings and therefore 
could not deliver possession. On 29—11—1933, 
the plaintiff sued for a declaration of title and 
for possession after removal of the structures, 

Held, that by reason of the proviso to S.26-B 
of the Bihar Tenancy Act which was substituted 
for S. 26-N, in 1938, which provision was retros- 
pective, it must be assumed that the transfer was 
made with the consent of the landlord; and the 
transferees who had been continuously in posses¬ 
sion since the date of transfer could not be 
ejected. 

Held, further, that the rent decree and execu¬ 
tion sale consequent on it could not affect the 
interest of the transferees in any way They 
were not parties to the rent suit or the execution 
proceedings and they were entitled to rely on the 
old S. 26-N and the new S. 26 B proviso of the 
Bihar Tenancy Act. (Harries, C.J. and Fazl Ali, 
J.) Chandrika Prasad Singh v. Ram Lal'Sahu. 
187 I.C 629=6 B R. 521 = 12 R.P. 623=1939 P. 
W.N. 661. 

——Ss. 26-E and 26-F — Scope — Duty of Col¬ 
lector under — Enquiry—Scope of—Power to 
refuse to accept tender of transfer fee 

There is no provision in the Bihar Tenancy Act 
which authorises the Collector to refuse to 
accept a deposit of the landlord's transfer fee 
properly tendered to him. The only question 
which lie has to determine before the issue of a 
receipt for the fee tendered is whether the depo¬ 
sit is in accordance with S. 26-E (1) ( c) and the 
only questions for him after the grant of a re¬ 
ceipt are to see whether the value stated in the 
transferee’s application is the correct maiket 
value and, if not, whether the transferee has 
wilfully understated the value with a view to 
reduce the amount of the landlord's fee—in which 
case the transferee is liable to penalty, and to 
decide disputes as to who is entitled to receive 
the fee deposited. (Agarwala, J.) Mahadeo 
Jha v. Jogeshwar Thakur. 1938 P.W.N. 135. 

-Ss. 26-E, 26-N and 26-0 — Scope — If 

retrospective—Transfer of non-transferable hold¬ 
ing—Decree in ejectment giving landlord right to 
re-enter—Decree confirmed on appeal—Second 
appeal—Act coming into force pending second 
appeal—Transferee depositing transfer-fee with 
Collector and getting receipt — Effect—Ejectment 
decree—If sustainable. m ' 

A tenant of an occupancy holding having trans¬ 
ferred the holding which was not transferable 
without the consent of the landlord, the landlord 
obtained a decree in ejectment giving him right 
to re-enter. Pending a second appeal the Bihar 
Tenancy Act came into force and the appellant 
transferee deposited the transfer-fee due to the 
landlord with the Collector and got a receipt 
therefor. • 

Held, that the effect of the deposit was that 
the landlord must be deemed to have consented 
to the tran c fer. 

Field further, that the title of the transferee 
had not become extinct by reason of the decree of 
the lower Courts, as they had not become final 
since a second appeal was pending. Ss. 26-N ana 
26-0 w ere retrospective in effect. (Khaja Maho- 



5 6 * 


CIVIL, CRIMINAL AND REVENUE. 


562 


BIHAR TENANCY ACT (1885), S. 26-E. 1 BIHAR TENANCY ACT (1885), S. 26-N. 


med Noor and Rowland, JJ.) M-t Walihanv. 
Parameshwar Narain Patakh. 16 Pat. 405-- 
18 Pat L.T 602=171 I C. 657=10 R.P. 233=4 
B.R. 48=1937 P.W.N. 585=A.I.R. 1937 Pat. 
582. 

-(as amended in 1934), S. 26-E (1) (b) and 

(c)— Scope — Transferee—Title of—Conditions of 
—Duty of transferee to pay landlord's fee to 
landlord and deposit same with Collector. 

Under the Bihar Tenancy Act as amended in 
1934, a transferee of a non-transferable holding 
has no valid title as against the landlord until the 
landlord’s transfer fee is paid to the landlord in 

accordance with S 26-E (1) (b) of the Act, or 
deposited with the Collector in accordance with 
S. 26-E (1) (r), co that the consent of the land¬ 
lord may be deemed to have be<-n given to the 
transfer. ( Dhavle , J.) Gaya Prasad Sah v. 
Ram Prasad Pathak. 179 I.C. 923=5 B.R 320 
=11 R.P. 425=A I.R 1939 Pat 358. 

-(as amended in 1934), S. 26 M—Scope 

and effect of—Sale held lefore coming into force 
of—Confirmation in ignorance of—Legality— 
Non-deposit of amount and non-filing of notice— 
If renders confirmation illegal. Sec C. P. Code. 
S. 151. 1938 P.W.N. 192. 

-(as amended in 1934), S 26-N— Applicabi¬ 
lity — Non-transferable occupancy holding — Pur¬ 
chase of part by co-sharer landlord in 19*<8— 
Subsequent bativara proceedings—Effect of — 
Bengal Tenancy Act,S 22. 

Plaintiff and de endants were co-sharers in a 
certain village of a plot of non transferable occu¬ 
pancy land. The tenant of that h«>l ling sold a 
portion of it to ihe plaintiff in 1908, and about 
1928 there was delivery of possession in a parti¬ 
tion by which the portion of the holding sold to 
the plaintiff in 1908 fell to theipath of the defen¬ 
dants. 

Held, that the purchase by the plaintiff being 
prior to 1^23, the same was governed by S. 26-N 
of the Bihar Tenancy Amendment Act of 1934, 
and the batwara proceedings of 1928 conferred no 
right on the defendants and did not affect the 
matter at all. S. 22 of the Bengal Tenancy Act 
would aLo apply to those cases of transfer in 
which the landlords had given their consent; 
under S. 26-N of the Bihar T nancy Amendment 
Act the consent must be deemed to have been 
given. Plaintiff was consequently in the position 
of a third party purchaser of a holding or a part 
of a holding in which the landlords had given 
their consent to transfer. ( Courtney-Terrell, 
C.J and James, J.) Naga Rai v Buchi'Rai. 18 
Pat.L.T. 173=1937 P.W.N. 739. 

——S-26-N— Applicability—Pending litigation. 

S 26-N of the Bihar Tenancy Amendment Act 
of 1934 governs all cases which were pending on 
June 10, 1935, whether the landlord be an appel- 
lant or respondent {James, J.) Babu Lal 
M ander v. Kamf.shwar Singh. 165 I.C 801=9 
R.P. 212=3 B.R. 80. 


of holding—Dispossession of transferee by land¬ 
lord in e recut ion of money decree—Suit by trans¬ 
feree—Decree by first appellate Court — Second 
appeal—Amending Act coming into force — Effect 
— Landlord's right to resist claim. 

S. 26-N of the Bihar Tenancy Act introduced 
by the Amending Act of 193 4 is retrospective and 
applies to pending actions. The landlord of a 
holding purchased it in execution of a simple 
decree for money on 2- 2-1931 and got delivery 
of possession on 21-.-1932. Plaintiffs who were 
purchasers of the holding from the tenant under 
a deed dated 26-6-1921 and who were disposses¬ 
sed by the landlord’s taking possession m execu¬ 
tion instituted a suit for possession agon-t the 
landlord on the ground ♦hat the landlord had 
purchased not the hoi ling itself, but only the 
right, title and interest of the judgment-debtor 
tenant The suit was dismissed ; but ihe appel¬ 
late Court decreed it and the landlord thereupon 
preferred a second appeal to the High Court. 
Pending the second appeal, the Bihar Tenancy 
\m-ndment Act, introducing S. 21-N, came into 
force. 

Held, that though the plaintiffs had no title 
on the date of their suit, yet as soon as the 
Amending Act came into force, the landlord must 
he deemed to have given his consent to the trans¬ 
fer which was prior to 1923, and the title of the 
plaintiffs therefore became complete, and there 
was no defen e to their claim lor possession. 
(Khaja Mahomed Noorand Rowland, JJ.) Maho- 
mf.d Shafait v. Nithai.i Pam. 169 I.C. 1000= 
3 B R 644 = 10 R.P. 62 = 18 Pat.L T. 345 = 1937 
P.W.N. 371=A.I R. 1937 Pat 387. 


——(as amended in 1934), S. 26-N—Scope 
and effect of—Decree for rent against tenant 
before coining into force of amended Act—Exe 
cution after amended Act—Right of mortgagee 

^m. S 'l938pfw.N. 65V BlBAR TENANCY ACT 

--(as amended in 1934), S. 26-N—■ Scope—If 

retrospective—Pending actions—If affected—Sale 

Q. 


- S. 26-N— Scope and operation of—Retros¬ 
pective effect—Transfer of part of holding—Suit 
by landlord more than 10 years after against 
recorded tenant alone—Decree and execution 
sale—Transferee's title—If affected. 

Section 26-N of the Bihar Tenancy Act is 
retrospective and the object of the section is to 
quiet titles which are more than ten years old, 
and to ensure that if during those ten years the 
transferee has not been ejected, he shall have the 
right to remain on the land. In 1913 there was a 
transfer of a part of a holding to plaintiff, which 
transfer, a cording to the plaintiff, was recogni¬ 
zed by the landlord. In 1931, the landlord 
brought a rent suit against the recorded tenants, 
without impleading the plaintiff as a party, and 
purchased the holding in execution of the decree 
in that suit. Plaintiff sued for a declaration of 
his right to possession. 

Held, that the plaintiff had title by reason of 
the operation of S. 26-N of the Bihar Tenancy 
Act, and that he was in no way affected or extin¬ 
guished by the decree in the suit against other 
parties, as he was not a party to that action. 
(Wort and Varma JJ.) Thakur Rai v. Issar- 
dyal P \rshap. 17 Pat. 333 = 179 I.C 104=11 
R.P l < 7=1939 P.W.N. 239=5 B.R. 176=A I.R. 
1938 Pat. 559. 


-S. 26-N— S co pe — Retrospective effect — 

Pending suits. 

The language of S. 26-N, Bihar Tenancy Act, 
is plain and it was intended to be retrospective in 
operation, the object of the Legislature being to 
quiet titles which are more than ten years old. 
This provision applies even to holdings which at 


564 


563 QUINQUENNIAL 

BIHAR TENANCY ACT (1885). S. 26-N. 

• 

the date of the commencement of the Act are in 
question in a pending suit. {Fast Ali and Dhavle, 
JJ.) Miss G.B. Solano v. Umeshwari Koer. 
16 Pat. 500=171 I.C. 306=10 R P. 196=1937 
P. W. N. 742=18 Pat. L. T. 700=4 B. R. 12= 
A.I.R. 1937 Pat. 506. 

-(as amended by Act of 1935), S. 26-N— 

Sale before 1923— Consent of landlord is pre- 
sumed even if purchaser is one of co-sharers. 

Sale before 1923 is presumed to be with con¬ 
sent of the landlord even if the purchaser is one 
of the co-sharer landlords and he is in the posi¬ 
tion of a third party purchaser of a holding or 
part of holding. (Wort, J.) Naga Rai v. Buchi 
Rai 162 I. C. 875=8 R. P. 594=2 B. R. 523= 
A.I.R. 1936 Pat. 285. 

-(as amended in 1934), S. 26-0— Applica¬ 
bility and scope—Pending suit by landlord and 
pending suits by tenant—Distinction if any — 
Deposit pending appeal — Sufficiency. 

In applying S. 26 O of the Bihar Tenancy Act, 
as amended in 1934, to pending suits, it is not 
possible or permissible to draw any distinction 
between cases in which the landlord is the plain¬ 
tiff and cases in which the tenant is the plaintiff. 
Thetiileof the transferee would not become 
extinct by the passing of a decree against him 
unless and until that decree becomes final, as it 
might, by the lapse of the period of limitation 
for an appeal and the omission to file an appeal 
against the decree. Deposit pending appeal is 
sufficient. t, Agarwala and Roivland, JJ.) Jaga 
Singh v. Basdeo Singh. 6 B.R. 483=187 I.C. 
518=12 R.P. 601. 

-S. 26-0— Discretion of Court — Application 

to be added as intervener by person depositing 
landlord's fee — Rejection — Revision. 

A Judge in the exercise of his discretion reject 
ed the application, to be added as an intervener, 
of a person who deposited the landlord’s fee 
under S. 26-0, Bihar Tenancy Act, 1934. 

Id eld, that the Act gave the Court a discretion 
and when once the Judge had exercised it, the 
High Court would not interfere in revision. 
{Wort, J.) Jagdish Narayan Singh v. Alakh- 
deo Narain Singh. 166 I C. 948=9 R.P. 360 

(2) =3 B.R. 239=A.I.R. 1937 Pat. 38. 

-—(as amended in 1934), S. 26 O— Retros¬ 
pective effect—Transfer without consent—Action 
for ejectment by landlord—Deposit of landlord's 
fee with Collector and grant of receipt by latter — 
Effect Consent of landlord—If deemed to be 
given. 

• t * ie Bihar Tenancy Act as amended 

in 1934 is retrospective in operation. Where 
pending an action by the landlord for ejectment 
of the transferee on the ground of want of con¬ 
sent to the transfer of the holding, the transferee 
tinder a transfer, made before the commencement 
of the amending Act, deposits the landlord’s fee 
with the Collector within the time and in the 
manner required by the Act and is granted the 
necessary receipt by the Collector the consent of 
the landlord to the transfer must, under S. 26-0 

(3) , be prima facie be deemed to have been given 
from the date on which the receipt is granted, 
with the result that the landlord’s action for 
ejectment must fail. ( Agarwala, /.) Mahadeo 
Jha v. Jogkshwar Tiiakur. 1938 P.W.N. 135. 


DIGEST* *936-—1940 
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- ——S. 26-0, cl. (3) (b)— Scope — Consent of 
lam lord —Date of—Objection by landlord as to 
sale price and distribution of rent—If sustainable. 

Landlord’s consent shall be deemed to have 
been given on the date on which the receipt for 
deposit of sum’as transfer fee, is granted by 
Collector. If the landlord objects to the alleged 
sale price and distribution of rent, be has a 
separate remedy under S. 26-J and his objection 
does not affect the effect of S. 26 O, Cl. (3) ( b ). 
{Rowland, J.) Rameshwar Bhagat y. Thakur 
Jeban Narayan Singh. 166 I C. 794=9 R.P. 
353=3 B.R. 231=18 Pat.L T. 278=1936 P.W. 
N. 708=A.I.R. 1937 Pat 49. 

S. 29 — Scope—Occupancy tenant—Kabuliat 
regarding land occupied by him together with 
new land at enhanced rent, to be doubled after 
certain period—Effect of. 

Where ka f »uliat was executed by a tenant with 
regard to bliaoli land, which he already occupied 
as occupancy tenant together with new lands at a 
certain rent per bigha for certain period after 
which it was to be doubled, the effect of the 
kabuliyat being that the rent for the portion pre¬ 
viously held was enhanced and was subsequently 
again doubled. 

Held, that the enhanced rent reserved for the 
period being for what was a substantially diffe¬ 
rent holding did not contravene the provisions of 
S. 29. But its doubling after the period clearly 
contravened S. 29. ( Wort and Rowland, JJ.) 

Rajniti Prasad Singh v Ramudgar. 174 I.C. 
367=4 B.R. 437=19 Pat.L.T. 380=10 R.P. 
503=A.I.R. 1938 Pat. 116. 

-S. 29—Scope—Plea of illegal enhancement 

—Partition by Collector and fixation of rent on 
basis of enhanced rent—Party consenting and 
taking advantage of enhanced assets—Plea that 
enhancement was illegal—Sustainabiliiy. See 
Bengal Estates Partition Act, S. 81. 1938 P. 
W.N. 147. 

-Ss. 38 and 52 — Scope—Lands in Sonthal 

Parganas—Abatement of rent on diluvion—Right 
of tenants—Claim based on contract instead of on 
law—Failure to prove contract— If bar to relief. 

It has always been held to be the law that a 
tenant, \vhether he be an occupancy raiyat or 
otherwise, is entitled to an abatement of rent if 
the whole or part of the land held by him is dilu- 
viated. Ss. 38 and 52 of the Bihar Tenancy Act 
make this clear, so far as Bihar is concerned. 

S. 52 is wider than S. 38 in terms, the latter 
section being applicable to the case of a tenure- 
holder. Lands in Sonrhal Parganas are no ex¬ 
ception to this rule. The fact t^at the tenants 
fail to establish or prove a contract to that effect 
on which they rely would not in any way 
prevent their getting the relief to which they are 
entitled under the law, though they might base 
their claim on the contract and not on the gene¬ 
ral law. ( Wort and Agarwala, JJ.) Fouzi Lal 
Kormi v Dhana Kumari Devi. 17 Pat. 530= 
179 I.C. 92=11 R P. 322=5 B.R. 193=19 Pat.L. 

T. 658=A.I R. 1938 Pat 597 

- --(as amended in 1938), S. 4 %-A—Retros¬ 
pective operation. 

S 48-A of the Bihar Tenancy Act as amended 
in 1938 is intended to be retrospective and applies 
to all pending actions. A suit shall be deemed to 
be still pending in appeal, although a decree for 
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ejectment has already been passed by the Court 
below, and it has been duly executed and posses¬ 
sion taken before the new S. 48-A came into 
force ( Rowland and Chatterji, JJ.) Agin Singh 
v. Bhudf.o '“'Inch 187 I C. 580=12 R.P. 620= 
1940 P.W.N. 272=6 B.R 496. 


-S. 49 — Applicability — 1 ‘Under-raiyat ’ — 

Homestead comprised in holding of agricultural 
and homestead laud—Settlement on condition that 
lessee supplied milk, curd and ghee to settlor at 

certain prices on ceremonial occasions—Status of 
lessee—Notice of ejectment — Necessity. 

Where lands included in the holding of an agri¬ 
cultural raiyat consists partly of agricultural and 
partly of homestead land and the homestead is let 
out for use as homestead, the person to whom it 
is so let is an under-raiyat, and such person is not 
liable to ejectment unless a notice has been served 
upon him in accordance with the provisions of 
S. 49of the Bihar Tenancy Act. Where home¬ 
stead land is so let out and settled with a person 
on condition that he provided milk, curd and 
ghee to the settlor at certain prices on ceremonial 
occasions and assisted him in his cultivation, a 
produce tenancy is created, and the person taking 
such settlement is an under-raiyat, liable to eject¬ 
ment only on notice served in accordance with 
S. 49. ( Agarwala . /.) Mian Ahir v. Param- 
hans Pathak. 181 I C. 172=11 R.P. 571=5 B 
R. 541=A.I.R 1939 Pat. 409 

--(as amended in 1934), S. 50 ( 2)—Presump¬ 
tion under—When arises. 

S 50 (2) of the Bihar Tenancy Act only pro¬ 
vides for the presumption that land is held at a 
uniform rent since the permanent settlement from 
Proof that the rent has not been changed during 
the 20 years immediately before the institution of 
a suit‘until the contrary is shown.’ Where the 
rent was changed in 1889 to double the previous 
amount, it is obvious that the contrary has been 
shown. (Dhavle and Verma, JJ ) Kameshwar 

Krishna Chandra Tew. 175 

3 i 6 f 4 BR - 561=10 Rp - 611=A.I.R. 1938 
Pat. 396. 


Ss. 52 and 180 —Relative scope—Right of 
tenure-holders to abatement 

S. 52 is a much wider section than S 180, inas¬ 
much as it deals with every class of tenants. S 52 
undoubtedly gives right of abatement to tenure- 
holders. (Wort, J.) Nripendra Nath Chat- 
J 1 v- Jugal Prasad Mandal. 185 I.C. 144= 
12 R.P. 306=A.I R. 1939 Pat. 386. 


, ?* 53—-/?*->if —When accrues—If accrues 

from day to day—Compromise providing for right 
™ appellant to rents and profits as from that date 
Ktst falling beyond that date—Advance collec- 
res Pondent prior to compromise—Suit by 
appellant for recovery—Right to decree—Limita¬ 
tion—LrmUation Act , Arts. 62, 109 and 120. 

A compromise entered into between the appel¬ 
lants and respondents on 20-7-1928 by which 
certain property was to be transferred to the 

■“IKiwK 8 * A l \ a p . r I ovided that the appellant 
should be entitled to all rents and profits accruing 

m respect of these properties as from the twen- 

hatof^g S& i 9 *: The k “* i" questionwas 
ed 29"9-l928 but the respondents had collect- 

:J2L y« re r nt ' n advance from the tenants prior to 

‘the date of the compromise, 20-7-1928. Appellant 
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having sued the respondents for recovery of such 
collections, 

Held, (1) that the rents in question accrued 
only on the date of the kist. i.e., 29-9-1928 which 

was after the date of the compromise, although 
in fact there had been advance payment to the 
respondents which might in certain circum¬ 
stances have been a complete discharge as 
against them. Kent in India does not accrue 
from day to day, and therefore did not accrue 
until the date of the kist of September, 1928, and 
there could therefore be no question of diminu¬ 
tion of the amount claimed by the appellant ; (2) 
that the compromise must be construed plainly 
on the assumption that the parties were contract¬ 
ing with the full knowledge of the law that there 
was an agreement and an undertaking by the res¬ 
pondents to pay those sums (if they had already 
collected them) to the appellant in so far as they 
were rents which accrued due after 20-7-1928; 
and (3) that the proper article of Limitation Act 
applicable to the case was not Art. 109, as there 
was no wrongful receipt of profits by the respon¬ 
dents, but either Art. 62 or 12 ■ » of the Limitation 
Act, and the cause of action did not accrue until 
the end of September, 1928, which was the date 
of the kist (Wort and Agarwala, JJ.) Ham 
Ranbijaya Prasad Singh v. Harihar Prasad 
Singh. 16 Pat. 184=168 I.C. 502=3 B.R. 434 
=9 R.P. 487=18 Pat.L.T. 162=A.I.R. 1937 Pat. 
237. 

[See also under Transfer of Property Act, S. 38]. 

-S. 60— Applicability—Conditions of. 

S-60 of the Bihar Tenancy Act is intended to 
apply to cases where rent has accrued due to the 
proprietor of an estate and is still unpaid The 
fact that something happens to the proprietor 
cannot affect the character or the nature of the 
liability for rent, nor will the rent cease to be rent 
due to the proprietor. It is only where rent is due 
tq a tenure-holder by an under-tenure holder or 
raiyat or due to a raiyat by an under-raiyat that 
S. 60 will not apply All that is required to make 
the section applicable is that the tenancy should 
be held under a proprietor, manager or mortgagee 
of an estate. If this condition is satisfied, the 
registered proprietor suing for rent shall be 
deemed to be the person to whom the rent is due 
and no plea to the contrary by the tenant will be 
permissible. (Rowland and Chatterjee, JJ.) 
Rama Prasad v Ram Ran Vijaya Prasad 
Singh. 18 Pat. 746=186 I.C. 269=12 R.P. 466 
=6 B.R.321=20 Pat.L.T. 752=1939 P.W.N. 683 
=A.I R. 1939 Pat. 630. 


S 60 — Construction—Registered proprietor 
really entitled to less interest than recorded or to 
no interest—Right to obtain full decree for rents 
of estate to extent of interest recorded. 

Under S. 60 of the Bihar Tenancy Act it is 
quite clear that the registered proprietor of an 
estate is not debarred from obtaining a full decree 
for the rents due to the estate to the extent of 
the interest for which he is recorded, notwith¬ 
standing that he may in reality have title only to a 
smaller interest or even to no interest at all. 
(Rowland and Chatter jee, JJ .) Rama Prasad y. 
Ram Ran Vijaya Prasad Singh. 18 Pat. 746= 
186 I.C. 269=6 B.R. 321=12 R. P. 466=20 Pat. 
L.T. 752=1939 P.W.N. 683=A.I.R. 1939 Pat. 
630. 
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-Ss. 60 and 72—Plea of payment of rent to 

proprietor after expiry of thica —Onus. See 
Bengal Land Registration Act, S. 79. 21 Pat. 
L.T.336. 

-S 60— Scope — Pica barred under. 

S. 60 of the Bihar Tenancy Act bars a plea that 
the rent is due to any third person. The section 
cannot be held to bar only a plea that the rent is 
due to some third person as proprietor. These 
words of limitation are not found in the section 
{Rowland and Chatterjee, JJ .) Rama Prasad v. 
Ram Ran Vijaya Prasad Singh 18 Pat. 746= 
186 I.C. 269=6 B.R 321=12 R.P. 466=20 Pat. 
L.T. 752=1939 P.W.N. 683=A I.R, 1939 Pat. 
630. 

-S. 65— Rent decree — Execution — Sale of 

holding subject to arrears of rent subsequent to 
suit but anterior to sale — Liability for such 
arrears — Landlord's right to proceed against 
tenant—Landlord purchaser and stranger purcha¬ 
ser — Distinction. 

A landlord decree-holder who purchases the 
tenant’s holding in execution of his decree for 
rent subject to the liability for arrears of rent for 
a period anterior to the date of the sale cannot be 
heard to say that the tenant is liable for those 
arrears of rent. It is undisputed that a third 
party purchaser is liable to pay off the arrears, 
which are an encumbrance, notified in the procla¬ 
mation of sale. On principle it is impossible to 
distinguish between the position of a third party 
purchaser who purchases subject to the encum¬ 
brance and that of the decree-holder landlord 
who himself purchases under like circumstances. 
( IVort , C.J., Varma and Mono liar Lall, JJ ) 
Nripendra Nath Chattbrjee v. Kuldip Misra. 
17 Pat 694=11 R.P. 222=178 I.C. 10=5 B R. 
68=19 Pat.L.T. 723=1938 P.W.N. 720=A I.R. 
1938 Pat. 545 (F.B ). 

-*S. 65— Scope and effect — Rent decree — Sale 

of holding—Purchaser in execution—flights of as 
against mortgagee of holding under mortgage 
executed prior to sale — Priority—Delay in apply¬ 
ing tinderS. 167— Effect of. 

A purchaser (not being a landlord) of a holding 
in execution of a decree for rent has a charge for 
the amount of the decree for rent as against the 
holder of a mortgage of part of the holding exe¬ 
cuted before the purchase, and is entitled to the 
same rights as the purchaser of a holding in exe¬ 
cution of a decree passed on a prior mortgage. 
This priority is acquired by the purchaser as a 
matter of law in consequence of the rent being a 
first charge on the holding under S. 65 of the 
Bihar Tenancy Act, and it should not be confused 
with the special privilege conferred on him by 
S. 167. The fact that proceedings are not taken 
under S 167 of the Act until after the expiry of 
more than a year after the purchaser becomes 
aware of the mortgage cannot deprive him of his 
priority. {Fazli Ali, J ) Mahadev Maharaja. 
Jagdev Singh. 18 Pat. 676=182 I.C. 678=12 
R.P. 44 = 1939 P.W.N. 523=5 B.R. 799=20 
Pat.L.T. 460=A.I.R. 1939 Pat. 339 (F.B.). 

- S. 65 —Scope and effect of—Two rent 

decrees—Property purchased in execution of one 
decree—If free from charge created by other 

Where there are two rent decrees, if one decree 
is executed first and the holding is sold in execu- 
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tion, it will not pass subject to the charge created 
by the other decree. On general principle where 
there are two decrees of equal priority, and in 
execution of one of them the judgment-debtor's 
property is sold, the same property cannot be sold 
again in execution of the other decree. (Row¬ 
land and Chattcrji, J J ) Surya Mohan v. Bibi 
1 asiraj* Nisan. A.I.R 1940 Pat. 19. 


- —S. 87— Scope and applicability. 

S 87 of the Binar Tenancy Act applies even in 
tho^e cases where there has been no actual aban¬ 
donment. Whenever a landlord takes a proceed¬ 
ing under that section and a notice is published in 
conformity with it, the tenant must have the 
matter settled within the time prescribed in the 
section. Taking steps under that section is not 
obligatory upon the landlord, but if he takes 
possession of the holding otherwise than in con¬ 
formity with that section, he does so at his own 
risk and in that case he will not get the advan¬ 
tage of a shorter period of limitation prescribed 
for suits by the raiyats. ( Mahomed Noor, J.) 
Jagat Mohan Prasad v L.W. Bion. 167 I.C. 
817=9 R.P. 431=3 B.R. 338 = 1937 P.W.N. 236 
=A I.R. 1937 Pat. 479. 

S. 88— Scope—Thicca lease — Amalgama¬ 


tion and sub-division of holdings by thiccadar— 
If binding on landlord—Covenant in lease restric¬ 
ting creation of new rights—Effect of. 

A recognition by a thiccadar to the amalgama¬ 
tion of separate holdings into one and the sub¬ 
divisions thereof would be binding upon the land¬ 
lord when the thiccadar has acted in good faith 
and in the ordinary course of business Where 
the action of the thiccadar has been absolutely 
bona fide, that binds the landlord and it is not 
necessary that it should also have been for the 
benefit of the estate. The fact that the thicca 
lease contains a covenant restricting the creation 1 
of new rights and tenures cannot make any differ¬ 
ence ; any amalgamation and subdivision made 
in good faith and in the ordinary course of busi¬ 
ness cannot amount to the creati n of new rights. 
(Manohar Lall and S.C* Chatterfi, JJ ) fi. B. 
Solanos. Umeshwari Kuer. 175 I C. 120=4 
B.R. 529=10 R.P. 584=19 Pat.L.T. 157=1938 
P.W.N. 239=A.I.R. 1938 Pat. 216. 

-S. 103-B — Construction — Presumption 

under — Rebuttal—Question of fact—Entry of 
land as rent free—If rebutted by entry of another 
person as landlord of permanently settled village 
in which land is situate. 

Whether the presumption attaching to an entry 
in the record-of-rights has been proved to be in¬ 
correct is a question of fact and has to be decid¬ 
ed on the facts of the particular case. The pre- 
sumption of correctness of an entry in the record 
cannot be rebutted by another presumption under 
the general law in favour of th ■ landlord. In 
many cases the very record which shows a tenan¬ 
cy as rent free also shows that a particular per¬ 
son is the landlord of the village and that the 
tenancy is held under him and is not revenue 
free, that is to say, it is assessed to revenue. 
‘•Landlord" under the Bihar Tenancy Act is one 
immediately under whom a tenant holds, and 
“tenant" is one who holds land from another 
person and who is, but for a special contract,, 
liable to pay rent for that land to that person. A 
rent-free holder is in most cases a tenant. Proof 
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that a particular person is the landlord of a land, 
holding it under the Permanent Settlement, can¬ 
not by itself rebut the presumption fn m the 
entry of land as rent-free in the record-of-rights. 
To so hold would lead to a vicious circle and 
would conflict with S. 103-B of the Bihar Tenan¬ 
cy Act, which clearly lays down that every entry 
in the record-of-rights shall be evidence of the 
matter referred to therein, and shall be presum¬ 
ed to be correct until it is proved by evid. nee to 
be incorrect. To hold that the entry of rent-free 
tenancy is rebutted by the proof that the land is 
within the permanently settled village of the 
landlord and is assessed to r* venue would involve 
reading into the section an exception which is 
not there, that an entry about the land being 
rent-free shall not be presumed to be coriect where 
the l.»nd is held under a landlord of a village 
which has been as'essed to revenue. (Khaja 
Mohammad Noor and Madnn, JJ.) Surpat 
Singh v Bhupendra Marayan Singh. 16 Pat. 
105=166 I C. 123=9 R P. 256=3 B R 127 = 17 
Pat.L.T. 824=1936 P.W.N. 817=A I.R. 1937 
Pat. 165 

S 103-B —Entry in record-of-rights-Pre- 


BIHAR TENANCY ACT(1885), S. 116. 

quent suit on the same matter. S. 109 is a bar to 
such a suit. Such a suit is also barred by limita¬ 
tion . when the defendants having denied m the 
case under S. 105 the plaintiff’s -right to get any 
rent from them, the plaintiff brings the suit more 
than 12 years after tlie assertion of the hostile 
right to hold the land rent free. (Mohamad 
J.) Ram <''anvijaya Prasad Saita v. 
Pandey. 175 I C 342=4 B R 576=10 
618=19 Pat.L.T. 566=A.I.R. 1938 Pat. 


Noor, 

Muni 

R.P. 

215 


S. 


115 — Interpretation — ‘ Thereafter ’— 
Meaning of. 

If the expression ‘thereafter’ in S. 115 is inter¬ 
preted so as to mean ‘after the particulars have 
been Anally recorded after recourse to all the 
provisions contained in Ch. 10,’ it is definitely 
adding something to S. 115 of the Act which 
does not appear in that section and hence such 
interpretation is wrong. ( H'ort , J.) Surpat 

Sin 11 a v. Pratap Manual 166 I.C. 955=9 R.P 
358 = 3 B.R. 236=A.I.R. 1937 Pat. 48. 


S. 116— Applicability — Conditions. 


sumption of correctness — Rebuttal — Landlord 
proving land to be within regularly assessed 
estate — If rebuttal of entry of rent-tree or miliki 
—Onus of prjvinj rent-free or miliki— If shifted 
on to tenant 

The correctness of an entrv in the record-of- 
rights can only be rebutted by proof of facts 
which are inconsistent with the entry Assess¬ 
ment of land revenue on any land is not inconsis¬ 
tent with its having been made rent-free af ter the 
assessment of land revenue It is not therefore 
correct to hold that the presumption of ihe 
correction of an entry in th^ record of-right 
about a certain land being r^nn-free is rebutted 
by the 1 m llord proving that the land was includ¬ 
ed within the ambit of his village which was 
permanently settled with him. When therefore 
the l .nd is recorded as rent-free or miliki, it is 
not enough for the landloid to show that the land 
is wiihin the ambit of his regularly assessed 
estate to shift the onus on to the defendant, of 
showing the land to be rem-free or miliki, by rea¬ 
son of a contract or grant. {Khaja Mohammad 
Noor and Madan, JJ.) Surpat Singh v Rhu- 
pendra Narayan Singh. 16 Pat 105=166 I C 
123 = 9 R.P. 256=3 B.R. 127 = 17 Pat.L.T 824= 
1936 P.W.N. 817=A.I.R. 1937 Pat. 165. ’ 

*-S. 103-B— Record finally published — Pre¬ 

sumption attached to—Rebuttals — Proceedings 
before survey authorities before publication— 
Admissibility in evidence. 

The proceedings b„ fore the survey authorities 
prior to the publication of the record-.f rights 
are admissible in evidence for the purpose of re¬ 
butting the presun-.pti.-n which attaches to the 
finally published record. ( Agarwala , J.) Khedu 
Mahto v Khonka Mahto. 185 I.C 254=12 
R.P. 330=20 Pat L T 929=6 B R 142=193Q P 
W.N 700=A.I.R. 1939 Pat. 591. ' 

-- Ss. 105 and 109— Scope—,Application for 

settlement of fair rent withdrawn — Subsequent 
suit on same matter—Bar of 

The W't'.drawal of an application under S. 105 
for settlement of fair rent of kahil-lagan land 
debars the Civil Court from entertaining a subse- 


In order to bar the acquisition of occupancy or 
of the right of a non-occupancy raiyat in respect 
of proprietor’s private or zirati lands, it is neces¬ 
sary that such lands should be held under a lease 
for a term of years or under a lease from year to 
year. The proprietor is entitled to the benefit of 
S. 116 of the Bihar Tenancy Act if he has taken 
the precaution of letting out his zirat lands under 
a lease for a term of years or under a lease from 
year to year. If he ha* done this, S. 116 would 
apply to the land with the result that lus lessee 
can neither acquire nor confer on any sub lessee 
a tenancy carrying the benefits of Chapters V and 
VI of the Act. {Agarwala and Rowland, JJ.) 
I ala Rajbali Lal v. Partappur & Co., Ltd. 19 
Pat. 398=1940 P.W.N. 498. 


-S. 116— Construction— >l Lease for term of 

years”—Meaning of. 

Quaere:— Whether the words “lease for a term 
of years’’, include a lease for one year or for a 
fraction of a year? {Agarwala and Rowland, JJ.) 
Lai.a Rajbali I.alv. Partappur & Co, Ltd 19 
Pat. 398 = 1940 P.W.N. 498. 


--S 116 — Construction—Lease for “a term of 

years Meaning of—If to be one for at least two 

years. 

The words “a term of years” in S. 116 of the 
Bihar Tenancy Act are merely a classificatory 
term and mean nothing more than any definite 
term, any definite term of time may be measured 
in years though not necessarily at an even number 
of years. The expre'*ion “a term of years” is a 
generic term and means merely a period of time 
which can be measured in years, e.g., one year or 
half a year. A lease for a term of years truly 
means a lease for a definite period to come to an 
end at a definite date and nothing more. The 
words “a term of years” cannot be construed to 
mean that the term must be a term of at least two 
years. {Courtney-Terrell, C. J and James, J.) 
Umashankar Pra-ad v. Kunj Behari Thakur. 
17 Pat. 218=4 B.R. 356=1938 P.W.N. 254=173 
I C. 904=10 R.P. 461=19 Pat.L.T. 180=A.I.R. 
1938 Pat 299. 


--S. 116— -‘Lease from year to year ”— Mean¬ 
ing of—Zerait land—Lease for one year only end- 
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ing on fixed date—If one from year to year — 
Tenant not delivering possession on date fixed — 
Status of—Liability to ejectment—Plea of occu¬ 
pancy rights — Maintainability. 

A lease for a year certain is not the same as a 
lease from year to year; where the former ex¬ 
pression is used, whether the landlord takes any 
steps or not, the tenant becomes a trespasser, 
when his lease comes to an end whereas when the 
latter expression is used, the tenant has the right 
to stay for a year certain, and if he shall not 
receive notice from the landlord to quit his 
tenancy at the end of the year certain, then his 
tenancy shall extend for another period of one 
year. The expression “from year to year" does 
not therefore cover the case of a lease for a year 
certain. A tenant to whom zerait land is let out 
orally for one year only ending on a fixed date, is 
bound to deliver up possession on that date, as his 
right to occupy the land ceases on that land, and 
if he does not so deliver up possession, he 
becomes a trespasser liable to eviction at any 
time. He cannot plead acquisition of occupancy 
rights. ( Courtney-Terrell, C.J.and James, J.) 
Umashankar Prasad v. Kunj Behari Thakur. 
17 Pat. 218=4 B R. 356=1938 P.W.N. 254=173 
I.C. 904=10 R.P. 461=19 Pat. L.T. 180=A.I.R. 
1938 Pat. 299. 


BIHAR TENANCY ACT (1885), S. 148. 

* —S. 148 — Scope-Suit for rent of part of 
holding Maintainability—Money decree—If can 
be passed. 


A suit for rent in respect of a part of a holding 
is not maintainable at all; nor can the Court pass 
a mom y decree even. ( Agarwala , J.) Dwarka 
Prasad Sinch v. Babu Lal Singh. 174 I C 583 
^ 10 AP- 530=1938 P.W.N. 62=4 B R. 458=18 
Pat L.T. 1021=A.I.R. 1938 Pat. 124. 

“ S. 148-A — Applicability —Diara holding — 

Pent varying according to area under cultivation 

—Suit by landlord for part of rent — Maintain¬ 
ability. 

A suit by a landlord of a diara holding for the 
rent of a part of the holding, the rent of which 
varies according to the area under cultivation in 
a particular year, is maintainable. The fact that 
the tenant's entire holding is of a larger area is 
not always an obstacle against his landlord get¬ 
ting a decree based on the out-turn of a smaller 
area being the area from which crop is actually 
obtained. A decree should be given for the plain¬ 
tiff’s share of the rent calculated in that manner, 
leaving open the question of the total area of the 
defendant’s holding. ( Rowland, J) Krishna 
Bahadur v. Haricharan Raut. 170 I.C. 783= 
10 R.P. 151=3 B R. 787 = 1937 P.W.N. 427=1& 
Pat.L.T 613=A.I.R. 1937 Pat. 475. 


-S. 148 —Suit for rent—Defect in frame of 

plaint—Omission to mention all plots in holding — 
Effect—Right to decree—Admission by defendant 
—Effect of. 

A suit for arrears of rent is a suit of a double 
nature. It is ordinarily a suit to enforce the 
charge upon the holding which is created by 
S. 65 of the Bihar Tenancy Act, but a decree 
enforcing this charge can only be made when the 
plaint is framed so as to exactly comply with 
S. 148 of the Act. The suit, however, does not 
necessarily fail because a decree cannot be made 
enforcing the charge in such a manner as to entitle 
the purchaser at the execution sale to annul all 
incumi-rances. The suit being also one to enforce 
the personal liability of the tenant to pay a sum 
of money to the landlord, a decree enforcing this 
personal liability may be made even though no 
decree can be made enforcing the charge under 
S. 65. Where owing to the existence of a dispute 
regarding the real area of the tenancy, the land 
lord has, in the description given in the plaint, 
omitted to mention certain plots forming part of 
the tenant’s holding, a money decree may properly 
be given against the tenant, especially when 
the latter admits that an amount of rent is due 
from him to the landlord. When the tenant is in 
possession of the area which he claims and there 
has been no ejectment by the landlord, the latter 
ought not to be deprived of the whole of the rent 
which the tenant admits to be payable. The 
landlord must in such cases pay to the tenant the 
costs of the contest which he has forced upon the 
tenant, and if it appears that he has not been 
willing to give a quittance in the manner required 
by law, he should not be allowed any damages or 
interest on his claim. ( Courtney-Terrell, C. J , 
Fazl Ali , Khaja Mohammad Noor, James and 
Manohar Lall, JJ.) Jeonandan Singh v. Janki 
Singh. 17 Pat. 451=177 I.C. 676=5 B.R. 6=11 
R.P. 171=1938 P.W.N. 379=19 Pat.L.T. 325= 
A.I.R. 1938 Pat 306 (S.B.). 


-S. 148-A— Construction—Suit for arrears 

of rent — Parties—Duty of plaintiff. 

S. 148-A, Bihar Tenancy Act, requires the 
plaintiff to join as co-defendants only the other 
I andlords of the holding, not the other proprie¬ 
tors of the estate, and for whatever share the 
other proprietors may be recorded in Register D> 
they are not in the sense in which the word is 
used, in the Tenancy Act, landlords of these 
holdings unless $hey are actually co-sharers in 
the patti within which the holdings lie. ( James r 
J.) Matber Singh v. Rai Krishna Bahadur. 
168 I.C. 109=9 R.P. 457=1936 P.W.N. 530=3 
B.R. 385=A.I.R. 1937 Pat. 86. 

-S. 148-A— Rent suit for part of holding — 

Maintainability-Money decree—If may be passed. 

A suit for rent with regard to a part of holding 
is not maintainable. In such suit the landlord is 
not entitled even to a money-decree. {Wort. J.) 
Ram Chandra Wahton v. Ram Gulam Mahton. 
177 I.C. 529=4 B.R. 826=11 R.P. 160=A.I.R. 
1938 Pat. 305. 

-S. 148 A —Tzvo suits by different co-sharers 

against same tenants—Two decrees—Nature of — 
If to be regarded as one consolidated rent decree. 

There can be onlj' one rent decree for the entire 
rent of the holding and the effect of two decrees 
obtained in two suits by different co-sharer land¬ 
lords, and framed according to the provisions of 
S. 148-A, Bihar Tenancy Act, is that one is sup¬ 
plementary to the other and both are regarded 
as a consolidated decree for the entire rent, pay¬ 
able to the different co-sharer landlords in pro¬ 
portion to their shares It cannot be said that 
the first is a rent decree and the second decree 
has the effect of only a monev decree. {Rowland 
and Chatterji, JJ ) Surya Mohan o. Bibi Tasi- 
ran Nisan. A.I.R. 1940 Pat 19. 

-S. 148 (h)— Applicability — Decree for 

arrears of rent in favour of landlord—Latter as 
signing interest in zamindari to superior landlord 
—Subsequent assignment of decree to another — 
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Application for execution by assignee of decree — , 
Competency. , I 

An assignee of a decree for arrears of rent , 
who has not obtained assignment of the land- | 
lord’s interest cannot make an application to ; 
execute the decree even as a simple decree for, 
money. Where a landlord who has obtained a 
decree for rent assigns his interest in the zamin- 
dari to the superior landlord and then assigns the 
decree for rent to another, S. 148 (h) of the Bihar 
Tenancy Act is a complete bar to an application 
by the assignee of the decree for rent The 
decree does not become exempt from the bar of | 
S. 148 (It) by reason of the fact that the landlord 
has parted with his interest before the execution 
is applied for. (Facl Ali and Rowland , //.) 
Kedar Nath v. Samru Kazi. 17 Pat. 189=173 
I.C 609=4 BR 312 (1)=10 R.P. 426=18 Pat. 
L.T. 1017=A.I.R. 1938 Pat. 95. ! 

- S. 153— Conflicting claims—Suit for rent 

below Rs. 50 against A —A alleging that B was in 
possession of lands —B joined and allowed to con¬ 
test — Decree—Appeal and second appeal. I 

A landlord brought a suit for rent against A as 
tenant and the rent claimed was below Rs. 50. A 
alleged that suit lands were in possession of B. B 
was joined as party and allowed to contest the 
suit. 

Held, that the appeal lay to the District Judge 
and also second appeal to the High Court, as 
there was conflict of interest and a decision of 
conflicting claims of A and II. (Manohar Lall, /.) 
Bikram Raj v Palak Nonia. 173 I.C. 29=4 B. 
R. 219=10 R.P. 380=A.I.R. 1938 Pat. 37. 


- S. 153 —Jeth raiyat relieved of duties — 
Claim to hold at lower rent—Claim that holding 
is other than occupancy and one burdened with 
service—Second appeal—Competency. 

Though tnuafi allowed to a jeth raiyat in lieu of 
wages, may not be rent, if the jeth raiyat had 
been relieved of his duties or if the right to pay 
lower rent is claimed irrespective of whether the 
duties had been performed or not, the question 
whether the jeth raiyat is liable to pay at a higher 
rate or at.a lower rate, must be treated as a dis¬ 
pute relating to the amount of rent annually pay- 
abie by the tenant. When the tenant also claims 
that his holding is something other than an occu¬ 
pancy holding, and that he is holding under a 
grant burdened with service, the dispute regard¬ 
ing the status of the tenant raises a question re¬ 
lating to an interest in land, and a second appeal 
is therefore competent under S. 153 of the Bihar 
Tenancy Act. (Harries, C.J., James and Agar- 

K 34 u =m°£ 2 \l 

Toll Pat. il 659=1939 P W N ' 607=A I R 


S. 153 Question as to amount of annu 
rent Payable—Second appeal, if barred. 

Where the appellate Court has decided tl 
question as to what the annual Jama of a holdir 
was, it is only a question of the amount of rei 
payable annually by the tenant and comes unde 
one of the exceptions mentioned in S. 153 of th 
Bihar Tenancy Act and a second appeal is nc 
barred. (Chatterji, J.) Shiva Prasad Singh ■ 

?^ KI A u £ r * 175 1 C 61=4 B * R - *16=10 R.I 
573=A.I.R, 1938 Pat. 379. 
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-S. 153— Question of title—Suit for rent 

valued below l<s. 100—Decision by District Judge 
holding that right to collect rent alleged not made 
out—Second appeal. 

Certain co-sharer landlords instituted rent suits 
against the tenants lor a certain percentage of 
the rent on the ground that by an arrangement 
their co-sharer landlords were entitled to realise 
the rent to the extent claimed by them. The suit 
was valued below Rs. 100 and the co-sharers of 
the plaintiffs were not impleaded as parties to the 
suit. The tenants-defendants did not claim any 
interest in the land adverse to the plaintiffs. The 
Munsif and, in appeal, the District Judge held 
that the arrangement set up by the plaintiffs was 
not established and that the plaintiffs did not 
prove separate collection of rent even to the 
extent of their shares and dismissed the suit. No 
question of title was decided between the parties. 

Held that no second appeal lay to the High 
Court, as S. 153 of the Bihar Tenancy Act barred 
a second appeal. (Khaja Mohammad Noor, J.) 
Jac.dam Thakur 7 f . Hira Thakur. 19 Pat.L.T. 
212 . 

-■—S. 155— Applicability —Permanent mitkar - 

rari lease—Provision entitling lessor to re-enter 
on default of payment of rent on certain date of 
any year-Default by lessee — Lessor's right of 
ejectment. 

The application of the provisions of S. 155 of 
the Bihar Tenancy Act relating to ejectment is 
excluded by S. 1 79 where the conditions entailing 
forfeiture are provided by a contract between 
the parties to a permanent mukarrari lease. 
Where, therefore, such a lease contains a provi¬ 
sion entitling the lessor to re-enter on default of 
payment of rent on a certain date of any year 
and the lease is forfeited by default in payment 
by lessee, the lessor can enforce his unqualified 
right of ejectment given him by the contract 
without conforming to the provisions of S. 155. 
(Agarwula, J.) Mukhan Singh v. Chandrika 
Prasad Singh. 5 B R. 462=180 I.C. 624=11 R. 
P. 523=20 Pat.L.T. 440=A.I.R. 1939 Pat. 413. 

-S. 155—Mukarari base—Landlord’s right 

to contract out of section. See Bihar Tenancy 
Act, S. 179. 185 I.C. 278=19 Pat. 269. 

-~S. 158-A— Scope and effect of—Certificate 

sale in respect of rent of holding—IVhat passes— 
Doctrine of representation—Applicability. 

S. 158-A of the Bihar Tenancy Act places cer¬ 
tificates on the same footing as rent decrees in 
respect of the sale of a tenure or holding. In 
view of that section, the doctrine of representa¬ 
tion is no longer foreign to certificate proceed¬ 
ings. In order to justify the *ale of a tenure or 
holding under the Public Demands Recovery 
Act, all parties interested in the tenure or holding 
must be joined as debtors in the certificate pro¬ 
ceedings or be sufficiently represented by the 
parties joined as such ; unless this is done, the 
purchaser at the certificate sale would acquire 
neither the shares of other parties nor the power 
to annul incumbrances, but only the right, title 
and interest of the certificate debtors themselves. 
The certificate procedure, being a summary mode 
for the recovery of arrears, makes it all the more 
necessary for the certificate holder to make it 
i clear that he is bringing the whofe holding or 
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tenuie to sale. He can do so by joining as certi¬ 
ficate debtors all the persons interested in the 
tenure or holding, but where he has not done so 
it becumes necessary for the purchaser at the 
sale (or his transferee;, in a contest with other 
members of the debtors’ family who were not 
joined in the certificate proceedings to establish 
clearl> that these latter Avere represented by 
th**se against whom the landlord (certificate- 

holler) had taken the proceedings. In order to 

entitle the purchaser to invoke the aid ol the 
principle of representation, it would not be sum- 
cient to show that the landlord chose to take a 
deerte for rent against one out of several heirs. 
It must be established that the whole body of 
tenants had held on one of them as their repre¬ 
sentative in their transactions wuh the landlord. 
(Harries CL, Dhavle and Manohar Lail, JJ.) 
Hari Prasad Singh v Lal Behari Saran Singh 
6 B R 713 = 1940 P. W. N. 420— 2 1 Pat. L. T. 
377=A.I.R. 1940 Pat. 328 (F.B.) 

_(as amended in 1938), Ss. 158-B (2) 163 

(5) and 163-A —Construction and scope—Pending 
application for execution-lf governed by-Jn - 
tention of Legislature. 

Tu. r»hiect of the Bihar Tenancy Amendment 
A« oM9$ which introduced Ss 158-B (2). 163 
friend 163-A, was to remedy a defect in the pro¬ 
cedure of the executing Court which experience 
Showed frequently resulted in the sale of agri¬ 
cultural holdings and tenures below their ma.ket 
value The Act being a remedial one should be 
construed as widely as possible to give effect to 
the intention of the Legislature in as many cases 
as oossible in so far as this can be done w thout 
injustice to the panies. It cannot be held that 
because S 158-B (2) contemplates that notice of 
Jhedatc on which the sale proclamation is to be 
drawn up should be given when the application 
for execution is made the remedial provisions of 
the amending Act should not be applied in cases 
•where the application for execution is made 
before the amending Act came into operation. 
S 158-B (2) i* only one of a group of sections by 
which the legislature ha« sought to remedy an 
cv l and must be construed in relation to the other 
sections in the group including S. 163-A. The 

latter expressly prohibits the sate of a holding 
for a price lower th. n that specified in the sale 
proclamation. S. 163-A too must be read with 
the croup of sections of which it is a part and 
which includes S*. 158-B (2) and 163 (5) which 
requite the Court to hear the parties in the matter 
of the value of the property to be sold and to 
estimate the value of it or that part of it which 
the f'ourt considers will be sutficient to satisfy 
the decree. A decree for rent was obtained by a 
landlord who applied on 9—2—1938 to execute 
that decree. On 7—3—193* the executing Court 
directed the issue of a writ of attachm* nt and a 
sale proclamation, fixed 5—5—1938 as .he date of 
sale The Bihar Tenancy Amendment Act mean¬ 
while came into force on 10—3 -1938 The writ 

and proclamation of sale were not however 
issued actually until 2h—3—1938 On the date 
fixed for sale the judgment-debtor objected to 
the sale being held on the ground that the Court 
had not valued the property to be sold as required 
by S. 163 (5) di the Bihar Tenancy Act as amend¬ 
ed in 1938. 


BIHAR TENANCY ACT (1885), S. 170. 

Held that Ss. 158-B (2), 163 (5) and 163-A 
applied to be execution though the application 
>va> made before the sections came into force and 
that inasmuch as the sale proclamation had not 
been issued when the amending Act came into 
force, there was no question of giving retros¬ 
pective effect to the sections in question. The 
law had been amended before the proclamation 
was issued and the Court was required to hear 
the partie> as to the value of the holding sought 
to be sold. (Agarwah and Meredith , JJ ) Bigan 
Singh v Syed ^hah Zaffar Hussain. 19 Pat. 
289=1940 P.W.N 412. 


S. 163— Scope — If mandatory. 


There is a certain method of procedure to be 
adopted as laid down by ihar Tenancy Act for 
the purpose of executing a rent decree as such 
and parties cannot depart from the procedure so 
laid down Hence in executing a rent decree, 
simultaneous issue of the sale proclamation and 
the order of attachment is necessary. (Wort, /.) 
Ramjanan Singh v Ramphal Lal. 167 I C. 
692 11 )=9 R.P. 419=3 B.R. 312 (1)=A.I.R. 
1937 Pat. 93. 

(as amended in 1938), S. 163 (5)—Scope 


^- r * ^ ^ ^ ^ 

—'’etrospecive operation—Pending proceedings 
—If affected—If to he read with S 158-B (2) and 
163-A. See Bihar Tenancy Act (as amf.ndf.1) in 
1918), Ss. 158-B (2), 163 (5) and 163-A. 19 Pat. 
289. 

-(as amended in 1938), S 163-A —Scope— 

Retro pecuve operation—If to be read with 
S 158-B (2) and 163(5). See Bihar Tenancy 
Act (as amended in 19,18), Ss. 158-B (2). 163 (5) 
and 163-A. 19 Pat. 289. 

-S 167—Scope—Purchaser at sale in execu¬ 
tion for rent decree—Rights of—Failure to annul 
incumbrance creaied prior to sa'e—Effect of 

right to priority. See Bihar Tenancy Act, S. 65. 
18 Pat. 676=i939 P.W N. 523=A I R 1939 
Pat. 339 (F.B). 

-S. 169 (a), (b) and (c)— Moneys payable 

under—If moneys realised in execution—Money 
payable to dec*ee-holde' in respect of rent falling 
due after suit and before confirmation of sale— 
If same as money due under decree Fresh 

vakalat to draw out — Necessity. 

There is no reason to distinguish the claim to 
mon. y payable to the decree-holder under S. 169 
(c) of the Bihar Tenancy Act from money payable 
to him under Cls. (a) an l (b) of the section All 
such *ums are money* realised in execution ot 
the decree. Where, therefore, a vakalat given by 
the decree-holder to his pleader gives him full 
authority to take out execution and to realise 
money in the suit or execution and to draw any 
decretal money dep >'ited in Court on the decree- 
holder s hehal f. t'ie pleader has power to draw 
out on the party’s behalf any balance due to ms 
client n account of subsequently accrued rent, 
as well, i e. t rent falling due between the institu¬ 
tion of the suit and the confirmation of the sale 
of the holding in execution. No separate vakalat 
is necc^ary for that purpose. (Rowland. J.) 
Kamf.shwar Singh v Dholai Khawas. toy i. 
C. 725=3 BR 609 = 10 R.P-32=1937 P W.N. 
304=18 Pat.L T. 469 

-S. 170—Scope—Decree for “**—£**?*' 

tion—Claim under O. 21, 58, C. P. Code 
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Maintainability — Grounds—Decree alleged to be 
against wrong person — Claim, if sustainable. 

A claim under O 21, R. 58, C. P. Code, is 
barred under S. 170 of the Bihar Tenancy Act, if 
it is not disputed that the decree-holder is the 
landlord of the tenure or holding and that the 
decree is for the rent due in respect of it. A 
claimant cannot be allowed to plead that the 
decree had been obtained against a wrong person. 
If it can be shown that the decree is not a rent 
decree a third party can maintain a claim under 
O. 21, R. 58, C. P. Code ; but if the decree is a 
rent decree but against a wrong person, the claim 
is barred. (Khaja Mahomed Noorand Madan, 
JJ.) Rani Chhater Kumari Df,bi v. Bhagwati 
Prasad. 15 Pat. 812=169 I.C. 72=3 B.R. 530= 

9 R.P. 546=1937 P.W N. 959=18 Pat.L.T. 604 
and 928=A.I.R. 1937 Pat. 278. 

-S. 170— Scope — Person purchasing holding 

in execution of rent decree—Same holding put up 
in execution of subsequent rent decree — Applica¬ 
tion under O. 21, R. 58, C. P. Code, by purchaser 
— Competency. 

A third party cannot avail himself of O. 21, 
R. 58, C. P. Code, against a rent decree merely on 
the ground that the tenure or holding in suit be¬ 
longed to him. A person purchased a holding in 
execution of a rent decree. In execution of a 
subsequent rent decree, the same holding was put 
up for sale and an application was made by the 
purchaser under O. 21, R. 58, that the rent decree 
was a nullity. 

Held, that the application was not competent in 
view of S. 170, Bihar Tenancy Act. ( Wort , /.) | 
Alakhnandan Prosad v. Bibi Salma. 169 I C. I 
729=10 R.P. 31=3 B.R. 610=A I.R. 1937 Pat. 

341. 

——S. 171— Applicability — Rent decree against 
tenant—Subsequent coming into force of S. 26-N 
of amended Act — Effect — Decree—If ceases to be 
rent decree — Execution—Right of mortqaqee to 
benefit of S. 171. 

Where a suit properly framed as a suit for 
arrears of rent under the Bihar Tenancy Act is 
instituted and a decree executable under the Act 
as a rent decree is passed, the fact that S. 26-N 
of the amended Act comes into force between the 
signing of the decree and its execution does not 
make the decree anything other than a rent 
decree. The fact that under S. 26-N of the 
amended Act, the landlord must be deemed to 
have given his consent to transfers made prior to 
1923, and to the distribution of rent upon which 
the transferor and the transferee had agreed, 
and that thereby the decree in effect at the time 
of execution affects two holdings, is no ground 
for holding that the decree is not a rent decree. 
The new S. 26-N no doubt confers new rights on 
purchasers, but the decree remains a rent decree 
and for purposes of execution the parties* are 
governed by the Bihar Tenancy Act. S. 171 of 
the Bihar Tenancy Act can therefore be applied 
to the decree in execution, and a usufructuary 
mortgagee of the holding can avail himself of the 
provisions of S. 171. (James, J.) Sital Singh 
v. Ramji Prasad. 177 I.C. 338=4 B.R. 823= 
11 R.P. 149=1938 P.W.N. 654=A!.R. 1938 
Pat. 591. 

j—-S. 171 —Construction — " Debt”— Amount 
pata by mortgagee of recorded tenant to prevent 

Q,. D .—37 


sale—Amount payable by tenant to regain posses¬ 
sion—Right to deduct from amount deposited by 
mortgagee sums due by mortgagee in respect of 
his share of rent payable and price of crops rea¬ 
ped by mortgagee. 

Where a mortgagee of a recorded tenant de¬ 
posits the amount decreed against his mortgagor 
in a suit for rent at the instance of the landlord 
and gets delivery of possession under S. 171 of 
the Bihar Tenancy Act, it is only on repayment 
of the amount so deposited by the mortgagee to 
prevent the sale that the judgment debtor 
tenant (mortgagor) would be entitled to regain 
possession of his holding. A deposit by the 
tenant judgment-debtor of any lesser amount 
arrived at after deducting from the amount de¬ 
posited by the mortgagee an amount which the 
judgment-debtor claims to be due to him from 
the mortgagee as the share of the rent payable by 
the mortgagee and the price of crops reaped by 
the mortgagee, is not a valid deposit and is not 
in compliance with S. 171. (Agaruala, J.) Ham 

Lal Iha Thakur Das. 173 I.C. 721=4 B.R. 
321 = 10 R.P 439=18 Pat.L.T. 1019=1937 P.W. 
N. 967=A.I.R. 1938 Pat. 94. 

-S. 171— Jurisdiction—Mortgagee of tenant 

depositing decree amount to prevent sale of hold¬ 
ing and getting possession—Application by tenant 
to be put back in possession offering to pay mort¬ 
gagee amount deposited by him—Power of Court 
to entertain. 

Quaere. —Whether the Court has jurisdiction 
under S. 171 of the Bihar Tenancy Act to enter¬ 
tain an application by the tenant-judgment- 
debtor, who has been dispossessed under the 
section by a deposit made by his mortgagee to 
prevent a sale, praying to be put back in posses¬ 
sion by offering to pay the mortgagee the 
amount deposited by him. ( Agarzuala . J.) Ram 
Lal Iha Thakur Das. 173 I.C. 721=4 B.R. 
321 = 10 R.P. 439=18 Pat.L T. 1019=1937 P. 
W.N. 967=A.I.R. 1938 Pat. 94. 

- S. 171 (e)— Rent decree — Execution — Usu¬ 
fructuary mortgagee paying off balance of decree 
amount and getting possession of holding—Right 
of judgment-debtor to recover possession of hold¬ 
ing from mortgagee. 

Where a usufructuary mortgagee of a holding 
which was advertised for sale in execution of a 
rent decree has stepped in and obtained posses¬ 
sion of the holding under S. 171 of the Bihar 
Tenancy Ac* on his paying off the balance of rent 
due under the rent decree, a judgment-debtor 
who desires to recover possession from the 
mortgagee must pay off the amount which the 
mortgagee has paid. On such payment, he would 
be entitled to recover possession of so much of 
the holding as has not been alienated by himself 
or his purchasers. (James, J.) Sital Singh v. 
Ramji Prasad. 177 I.C. 338=4 B.R. 823=11 R. 
P. 149=1938 P.W.N. 654=A.I.R. 1938 Pat. 
591. 

-S. 174—Jurisdiction under—Omission to 

make deposit at time of application—Effect—• 
Power of Court to set aside sale. See C. P. 
Code, S. 151. 1938 P.W.N. 192. 

;-S. 174 (1)— Scope — Compliance — Deposit 

in full—Mistake in challan as to very small 
amount—Deposit of four annas deficit wrongly 
made in favour of decree-holder instead of in 
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BIHAR TENANCY ACT (1885), S. 177-A. 


BIHAR TENANCY ACT (1885), S. 184. 

favour of auction-purchaser—Refusal to set aside ! I C. 278=12 R.P. 333=6 B.R 145-1940 P W 
sale—If justified —De minimus non-curat lex. N. 484=A.I.R. 1940 Pat. 371 ' ‘ 


When the judgment-debtor deposits the full 
amount due, the sale ought to be set aside. The 
mere fact that there is a mi-take in the challan 
to the extent of a very small amount is no 
ground for refusing to set aside the sale. A 
judgment-debtor made the deposit but there was 
a deficit of 4 as in favour of the auction pur¬ 
chaser. He then made good the deficit, but he 
made the mistake of depositing it in favour of 
the decree-holder. 

Held, that the Court had the power to alter the 
challan for the purpose of putting matters in 
order, and to hold that the strict letter of the 
law had not been complied with would be to 
ignore the well-known principle of de minimus 
non-curat lex ; the j udgment-debtor was under the 
circumstances entitled to have the sale set aside. 
{Wort, J.) Kukmini Kuer v Balmik Prasad. 
170 I.C. 64=10 R.P. 71=3 B R. 645=18 Pat. L. 
T. 314=1937 P.W N. 279=A.I.R. 1937 Pat. 409. 

-(as amended in 1937), S. 177-A (b)—‘ "Oc¬ 
cupied by him"—Meaning of. 

The words “occupied by him” in S. 177-A (b) 
of the Bihar Tenancy Act, as amended in 1937, 
mean occupied by the raiyat or under-raiyat as 
such raiyat or under-raiyat and do not exempt 
from attachment houses or buildings not occupied 
by a raiyat or under-raiyat as a dwelling house or 
for some purpose connected wiih his vocation as 
a raiyat or under-raiyat. (Agarwala and Row¬ 
land, //.) Baijnath Ram Marwari v. Rai 
Kumar Sinha. 19 Pat. 410=1940 P.W.N. 502. 


-S. 179 —Lease falling under—Clause for 

re-entry on non-payment of rent — Validity. 

S. 179 of the Bihar Tenaacy Act is by its terms 
an exception to the law as laid down in the ear¬ 
lier sec'ions. It permits the parties to a lease 
falling within that section to contract out of the 
provisions of the Act. A clause in such a lease 
entitling the landlord to re-enter on non-payment 
of rent is. therefore, perfectly valid and can be 
enforced by a suit at law. ( Harries , C.J. and Fazl 
Ali, J ) Muhammad Hasan v. Baidya Nath 
Sahay. 6 B R. 62=12 R.P. 253=184 I.C. 605= 
21 Pat.L.T. 117=A.I.R. 1940 Pat. 140. ~ 

S. 179 —Mukarari lease — Landlord's right to 


contract out of S. 155 — Lessee's right to equitable 
relief — T, P. Act, S. 114. 

There is nothing in S. 1/9 of the Bihar 
Tenancy Act to prevent the landlord from enter¬ 
ing into a contract with the lessee to the effect 
that the-right of ejectment which he shall have 
under the agreement shall not be subject to any 
such qualifications as are imposed by S. 155. The 
lessee cannot claim any relief under S. 114 of the 
Transfer of Property Act. That section is not 
applicable as the case is not governed by the 
Transfer of Property Act but by the Bihar 
Tenancy Act. Further the principle underlying 
that section is also embodied in S. 155 of the 
Bihar Tenancy Act and if that Act itself which 
contains this provision enables the tenant to con¬ 
tract himself out of the c< ncession available to 
him under it, there can be no further room for 
the application of any equitable principle. {Har¬ 
ries, C.J . and Fazl Ali, J .) Mukhan Singh v. 
Chandrikha Prasad Singh. 19 Pat. 269=185 


S. 181 Grant of land to gorait in lieu of 
services — Resumability. 

Chakrana Jagirs when they are granted in lieu 
of remuneration for zamindari service differ es¬ 
sentially from those jagirs which may be granted 
as rewards for past services or grants of land 
burdened with some formal service; and there 
does not appear to be any particular reason why 
an office of which remuneration is given by the 
grant of chakrana lands should be distinguished 
from an office of which remuneration is given in 
any other way, in cash or kind. Therefore a 
zemindar when he appointed the first gorait and 
assigned for his remuneration the goraiti jagir 
cannot be supposed to have deprived himself 
thereby of the right to dismiss this servant and 
appoint another in his place if he should please, 
or of the right to take jagir away and substitute 
for it remuneration in cash or kind. The zemin- 
dar is entitled to dismiss at his pleasure a servant 
of this kind, whose services are private and per¬ 
sonal to the zemindar although the remuneration 
of his office consists of the enjoyment of certain 
land. {James, J.) Shillingford v. Gena Tatma 
174 I C. 588=4 B.R. 463=10 R.P. 529=A I R 
1938 Pat. 141. ‘ * 

-(as amended in 1934), S. 184, Sch. 3 r 

Art. 2, (b) (n)— If retrospectiveSuit for rent 

on cause of action arising before Amending Act 
came into force—If affected. 

The rule ordinarily applicable is the law which 
is in force at the time of the institution of suit. 
But where the Amending Act prescribes a period 
of limitation shorter than the one under the old 
law, the Amending Act does not apply to suits in 
which the cause of action arises before the 
Amending Act comes into force, when the Amen¬ 
ding Act comes into force on the very day on 
which it is passed into law. The case is otherwise 
when there is a sufficient interval between the 
passing of the Amending Act and its coming into 
force; because the passing of the Amending Act 
gives full notice to the litigant of the law to 
come into force and the interval thus gives him 
a fair and reasonable opportunity of availing 
himself of the right of suit which is soon to be 
extinguished by the Amending Act. In such a 
case the limitation is governed by the Amending 
Act even in the cases of suits in which the cause 
of action has arisen before the Amending Act 
came into force. Where, therefore, limitation 
for filing suits for rent under the Bengal Tenancy 
Act was three years and later on the Act was 
amended by the Bihar Tenancy Amendment Act 
and the period was reduced to one year, and a 
suit for rent was brought in respect of a cause of 
action which arose before the Amending Act 
came into force, 

Held, that inasmuch as the Amending Act was 
passed into law on 14th November, 1934, and was 
Drought into force on 10th June, 1935, the suit 
even though within limitation under the old Act, 
was barred by limitation under the Amending 
Act as there was sufficient time intervening 
between the passing of the Amending Act and its 
coming into force. {Rowland, /.) Rameshwar 
Prasad Singh v. Mangar Kahar. 169 I.C. 78= 
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9 R.P, 524=3 B.R. 534=18 Pat.L T. 193=1937 
P.W.N. 95=A I R. 1937 Pat. 311. 

-(as amended in 1934), S. 184 and Sch. Ill, 

Art. 2 (b) tii)— Scope—If retrospective—Inter¬ 
pretation of statutes-Act amending statute of 
limitation and shortening period of limitation— 
Retrospective operation—Limitation—Laiv appli¬ 
cable. 

The Bihar Tenancy Amending Act of 1934 ap¬ 
plies to all suits instituted after the 10th June 1935, 
whether the cause of action had accrued or not 
before that da : e. There is a great difference be¬ 
tween a case where a statute amending the law of 
limitation comes into force immediately and the 
case where a period of time is given between the 
passing of the Act and the date upon which it 
comes into force, during which *uits can be 
brought which would otherwise be barred by the 
Amending Act. Where in an Act amending and 
shortening a period of limitation, a period of 
time is givoi between the passing of the Act and 
the date upon which it is intended that it should 
come into force, such an Act must be given 
retrospective effect. 

Agarwala, S .—The law of limitation being a 
breach of the objective law, the statute of limi¬ 
tation applicable to a particular suit or legal 
remedy is that which is in force at the date when 
the suit is instituted or the remedy is sought and 
not the statute which was in force at the time of 
the transaction or the vesting of the cau«e of 
action on which the suit or remedv is based. 

( Harries , C.J. and Agarwala, J.) Rf.yasat v. 
Gopinath NIissir. 18 Pat. 1 = 180 I.C. 414=11 
R.P 510=5B.R 398=1938 P.W.N. 975=20 Pat. 
L.T. 38=A.I.R. 1939 Pat. 122. 

-—S. 193 and Sch. Ill, Sub-Cl 2 (b)— Appli¬ 
cability-Money reserved under settlement in 
respect of right to cut grass—Suit for — Limita¬ 
tion. 

The rights to which S. 193 of the Bihar Ten¬ 
ancy Act relates are rights which do not create 
the relationship of landlord and tenant. A right 
in respect of pasturage, whether it be an actual 
grazing or cutting of grass, falls within S. 193, 
for whatever purpose it may be used. The period 
of limitation for a suit to recover payment of 
money teserved under a settlement of the right 
to cut grass is that prescribed by sub-Cl. 2 ( b ) 
of Sch. Ill of the Act. {Wort, A.C.J.and 
Manohar Lai, J.) Kamfshwar Singh Bahadur 
v. Kampat Thakur. 179 I.C. 164=11 R.P. 334 
=5 B.R. 200=19 Pat.L.T. 701 = 1938 P.W.N. 
736=A.I.R. 1938 Pat. 607. 

—-fas amended in 1934), Sch. II. Art. 2 (b) 

(ii)— Scope — If retrospective — Suit for Produce 
rent after Act on cause of action arising before — 
Limitation. 

Quaere. —Whether the Bihar Tenancy Amend¬ 
ing Act is retrospective, and whether the shorter 
or the longer period of limitation applies to a suit 
for produce rent instituted after the Amending 
Act on a cause of action which arose before the 
Act came into force. (Wort and Manohar Lall, 
JJ.) Badri Narayan Singh v. Hari T al Singh. 
10 R.P. 314=172 I.C. 202=1937 P.W.N. 843= 
18 Pat.L.T. 812=A.I.R. 1937 Pat. 639. 

- 77 — (as amended in 1934), Sch. Ill, Art. 2 (b) 

(H)— Scope—Retrospective operation—Suit after 


ART. 3. 

Act in respect of cause of action accrued before — 
Law applicable. 

Ordinarily an Act of Limitation is placed in 
the category of adjective law and under the 
established rules of interpretation it lias retro¬ 
spective effect. The new Bihar Tenancy Act of 
1934 curtailing the period of limitation for a suit 
for produce rent is retrospective and affects 
causes of action already accrued. The Act would 
apply to suits instituted after it came into force 
though the cause of action may have arisen prior 
to it. (Facl Ali and Lamia, JJ.) Biranchi 
Singh v. Nand Kumar Singh. 18 Pat. 355=183 
I.C. 212=12 R.P. 116=5 B.R. 902=1939 P W. 
N. 108=20 Pat.L.T. 139=A.I R. 1939 Pat. 282. 

-(as amended in 1934), Sch. Ill, Part I, 

Art. 2 (iii) (b) (ii)— Applicability—Holding con¬ 
sisting of lands partly on cash rent and partly on 
produce rent—Suit for rent instituted after 
November, 1934— Limitation. 

A suit for rent of a holding for part of which 
cash rent is paid and for part of which produce 
rent is paid, instituted after the Bihar Tenancy 
1 Amending Act of 1934 came into force is govern¬ 
ed by the shorter period of limitation prescribed 
1 by Art. 2 (iii ) (b) (ii) of Sch. Ill, Part I of the 
' Act. though the cause of action might accrue 
b< fore the passing or coming into force of the 
Amending Act of 1934. (James and Rowland, 
JJ.) Sidhf.shw.\r Prasad v. Ram Chariter 
Choudhury. 182 I.C. 454=5 B.R. 746=12 R.P. 
19=1939 P.W.N. 217=A.I.R. 1939 Pat. 269. 

-Sch. lit, Art. 3— Applicability — Disposses¬ 
sion—If must be by landlord as such. 

Art. 3, Sell. 11T of the Bihar Tenancy Act does 
not provide, even by implication, that disposses¬ 
sion must be by the landlord as such. Disposses¬ 
sion of the tenant by the landlord as auction- 
purchaser of the right, title and interest of the 
tenant also comes under the special law of 
Limixation under Art. 3, Sch. Ill of the Bihar 
Tenancy Act. In a case where the decree obtain¬ 
ed by the landlord against the original tenant, is 
only a money decree, and the landlord purchases 
only the right, title and interest of the original 
tenant (whatever that may be; and not the hold¬ 
ing or the tenancy right of the tenant, the dis 
possession of the tenant by the landlord pur¬ 
chaser effected long after the sale and out of 
Court, is not really as auction-purchaser but 
merely upon the excuse of being auction pur¬ 
chaser. The special limitation under Art. 3, Sch. 
Ill of the Bengal Tenancy Act is applicable to 
such a case. (Fad Ali and Meredith, JJ.) 
Df.orati K uf.r v. Dasarath Dubey. 187 1C 539 
= 12 R.P. 612=21 Pat.L.T. 374=6 B.R. 495= 
1940 P.W.N. 358=A.I.R. 1940 Pat. 476. 

Sch III, Art. 3— Applicability—Sale of 
holding for arrears of rent—Purchase by landlord 
and delivery of possession—If “dispossession of 
tenant by landlord .” 

Where a landlord in execution of his decree 
for arrears of rent puts up his tenant’s holding 
for sale, and, having purchased it, himself obtains 
delivery of possession as auction purchaser, that 
does not amount to dispossession of the tenant by 
the landlord within the meaning of Art. 3 of 
Sch. Ill of the B. T. Act, so as to make that 
article applicable. (Agarvuala and Rowland, JJ.y 
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Jaga Singh zl.Basdeo Singh. 6 B.R. 483=187 
I.C. 518=12 R.P. 601. 

-Sch. Ill, Art. 6— Applicability—Single suit 

by same proprietor far rent of two different 
tenures held by different tenants—Two separate 
decrees for amounts less titan Rs. 500 against 
respective tenants — Execution — Limitation — Arti¬ 
cle applicable—Rent decree or money decree. 

The plaintiff the sole proprietor of an estate 
instituted a suit and claimed the full rent of two 
tenures for 4 years, one tenure being recorded in 
one khewat and the other tenure in another 
khewat. The tenants interested in one khewat 
were not identical with the tenants interested in 
the other, i.e., each khewat was held by a diffe¬ 
rent set of tenants separate from the other. The 
plaintiff got a decree for Rs. 204-4-6, against one 
set of tenants and another decree for Rs. 309-11-9 
against the other set of tenants. 

Held, that the position resulting from this was 
precisely the same as if the plaintiffs had brought 
two distinct suits, for rent against the respective 
tenants in respect of each tenancy and that each 
of these decrees was executable each being for 
an amount less than Rs. 500, as a rent decree 
under the Bihar Tenancy Act, and execution of 
either of them was governed by Art. 6 of Sch. Ill 

of the Bihar Tenancy Act. 

Held,further, that the fact the suit was a single 
suit for rent of more than one tenure did not 
make it a suit in which only a money decree could 
be passed, so as to exclude the operation of 
Art. 6 of Sch. Ill of the Act. ( Rowland . /.) 
Tanki Rai v. Ram Ran Bijaya Prasad Singh. 
187 I.C. 49=12 RP. 560=6 B.R. 416=20 Pat. 
L.T. 889=A.I.R. 1940 Pat. 145. 

■ (as amended in 1934), Sch. Ill, para. 2 
(b) (ii)— Applicability-Suit for bhaoli rent after 
Act in respect of rent accrued due prior to Act — 

Limitation. . ., . . 

The period of limitation prescribed by para. 2 
(5) (it) of Sch. Ill of the Bihar Tenancy Act as 
amended in 1934 is not applicable to suits for 
arrears of bhaoli rent, which had accrued due 
and in respect of which the causes of action had 
arisen before the amended Act, though the suits 
are instituted after the Act. ( Courtney-Terrell , 
C J ) Badri Narayan Singh v. Ganga Singh. 
171 I.C. 953=10 R P. 268=4 B.R. 88=18 Pat. 
L.T. 731=1937 P.W.N. 723=A.I.R. 1937 Pat. 

605. . 

-—Ch. V— Occupancy rights — If conferred by 

mere recognition. 

The institution of an occupancy right is a 
creature of statute. Recognition means existence 
of something from before, [f the occupancy 
right had not been acquired from before, mere 
recognition by landlord would not confer occu¬ 
pancy right upon a raiyat. (Vanna, J.) Df.o 
Narain Lai. v. Ram Khf.lawan Singh. 167 I.C. 
47=9 R.P. 373=3 B.R. 257=A.I R. 1937 Pat. 

98 

— ——Ch. V and Ch. VI —Applicability—Land 
comprised in holding of raiyat aejuired by 
Government for purposes of Rail way—Effect— 
Subsequent transferee from raiyat paying rent to 
7 *mindar—If protected from ejectment. See 
LimItation Act, Art. 149. 18 Pat.L.T. 486. 
bill of lading —See Shipping—Bill of 

Lading. 
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1 ?, I i AT «J VALI REGULATION 
(XX X OF 1814), S. 5— Ghatwal—Power of 
Government to dismiss and to forfeit tenure— 
Grounds for dismissal. 

• - is not liable to be proceeded 

against under the provisions of S. 5 of the Regu- 
lation, 1814, for non-payment of choukidari dues, 
ihe Government therefore have no right to 
dismiss the Ghaiwal acting under the provisions 
of 0. 5 (2) in cases where he is in arrears for the 
payment of the choukidari dues. The power to 
dismiss a Ghatwal then for non-payment of 
choukidari dues must be fonnd, if at all. else- 
where. The ruling power however always has a 
customary right, as a necessary incident of a 
Ghatwah tenure to dismiss a Ghatwal for mis¬ 
conduct or for non-payment of his dues which 
are as a matter of ancient and customary form 
enumerated in the muchalka. 

Per Chatterjea, J. —S. 5 gives in clear terms to 
the Government full power to forfeit the tenure 
of the defaulting Ghatwal and to make it over to 
any person whom it may approve or otherwise to 
dispose of it in such manner as it may think 
proper. It is thus evident that notwithstanding 
the hereditary character of the Ghatwali tenure 
the Government in case of breach of the condi¬ 
tion to pay rent is at liberty to forfeit the tenure 
and to take it away from the family of the 
defaulting Ghatwal. Tt must be as a matter of 
policy of the State based on grounds of expedi¬ 
ency touching the administration of police duties 
by the Ghatwals that this right of the Govern¬ 
ment was recognised by legislative enactment. 
When for breach of the conditions on which 
he holds the tenure the Ghatwal is dismissed 
from his office by the Government his tenure is 
forfeited and the Government has a right to 
make a new grant, to any person whom it may 
consider fit. Once a tenure is forfeited the right 
of the Government to resettle it with any new 
Ghatwal whom it may consider fit comes in. 
Ordinarily the Government should consider and 
respect the hereditary claim of the next heir of 

the dismissed Ghatwal but he cannot force such 
claim upon Government. ( Manohar Lai and 
Chatterjee, J.T.) Jogendra Narain v. Radha 
Prasad. 17 Pat. 398=175 I.C. 854=19 Pat.L.T. 
519=4 B.R. 633=11 R.P. 20=A.I R. 1938 Pat. 
245. 

--S. 5— Scope—If incorporated in S. 8 (2), 

Sonthal Parganahs Rural Police Regulation. 

S. 5 of the Regulation of 1814 is not by neces¬ 
sary implication incorporated in S. 8 (2) of the 
Regulation of 1910 for the simple reason that if 
that was the intention of the Legislature they 
could easily have said so. ( Manohar Lai and 
Chatterjee , //.) Jogendra Narain v Radha 
Prasad. 17 Pat 398 = 175 I.C. 854=19 Pat L. 

T. 519=4 B.R 633 = 11 R.P. 20 = A.I.R 1938 
Pat. 245. 

BOILERS ACT (V OF 1923), Ss. 2 and 23— 
'Owner'—Absentee owner—Liability of. 

The word ‘owner’ in S. 21, Boilers Act, has 
been used in its dictionary meaning and also in¬ 
cludes an agent or other persons mentioned in 
S. 2. The question whether an owner who is ab¬ 
sent should or should not be prosecuted, and, if 
prosecuted, how he should be dealt with, is one 
which depends upon the facts and circumstances 
of each particular case. As a mere proposition 
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of law an absentee owner of a boiler, which is 
being med for bis work comes within the purview 
of S. 23 of the Boilers Act. ( Mohamad Noor 
and Madan, JJ.) Emperor v. Jugal Kishorf.. 16 
Pat. 495=1937 P.W.N. 759=171 I C. 143=10 
R.P. 189=38 Cr.L.J. 1054=4 B.R. 10=18 Pat. 
L.T. 734=A I.R. 1937 Pat. 500. 

- ■ S. 2 (b ) —Boiler — Meaning of definition. 

The meaning of the definition of ‘boiler’ in S. 2 
(fc) of the Boilers Act is, that the definite and 
clear object of the contrivance should be to gene¬ 
rate steam under pressure. The fact that in a 
particular contrivance though steam is generated 
under pressure, the steam is used only for steri¬ 
lizing some vessels, cannot take it away from the 
definition of a ‘boiler', for the use to which the 
steam is ultimately put is quite irrelevant to the 
issue. ( Mulla, J .) A. S. Agarwal v. Emperor. 
I.L.R. 1939 All. 883=41 Cr.L.J. 26=184 I. C. 
488 (2) = 1939 A L.J. 806=1939 A.Cr.C. 176= 
1939 A.W.R. (H.C.) 618=A.I.R. 1939 All. 697. 
BOMBAY ACTS. 

Abkari Act (V of 1878). 

Bhagdari and Narwadari Act (V of 1862). 

Borstal Schools Act (XVIII of 1929). 

Children’s Act (XIII of 1924). 

City Land Revenue Act (II of 1876). 

City Municipal Act (III of 1888). 

City Police Act (IV of 1902). 

Civil Courts Act (XIV of 1869). 

Civil Medical Code. 

Co-operative Societies Act (VII of 1925). 

Court of Wards Act (I of 1905). 

District Municipal Act (III of 1901). 

District Police Act (VI of 1890). 

Finance Act (1932 as amended in 1939). 

Hereditary Offices Act (III of 1874). 

High Court Civil Circulars (1925). 

High Court Rules (Appellate Side). 

>• *. Original Side. 

Jail Manual. 

Khoti Settlement Act (I of 1880). 

Land Revenue Code (V of 1879).* 

Land Revenue Rules. 

Local Boards Act (VI of 1923). 

„ Amendment Act (XIII of 1935). 

Motor Vehicles Act (XIV of 1935). 

„ „ Rules (1905). 

Municipal Boroughs Act(XVIII of 1925). 

Native Shares and Stock Brokers’ Asso¬ 
ciation Rules. 


Pleaders Act (XVII of 1920.) 

Prevention of Adulteration Act(V of 1925 
Prevention of Gambling Act (IV of 1887. 
Primary Education Act (IV of 1923). 
Public Conveyances Act (VII of 1920) 
Regulation (XVII of 1827). 

Regulation (XIX of 1827). 

Rent Free Estates (Inam) Act XI of 185; 
Revenue Jurisdiction Act (X of 1876). 
Survey and Settlement Act (I of 1865). 
Title to Rent Free Estates Act (XI o 
1852). 

(District) Tobacco Act (II of 1933). 
Town Tobacco Duty Act (IV of 1857). 

Wages Act (III of 1865). 

BOMBAY ABKARI ACT (V OF 1878),- 
Scope and object of—Introduction of total proh 
otjton of intoxicants-If contemplated. 

The primary object of the Bombay Abkari A« 
jvas to secure Abkari revenue, though some c 
int sections of the Act show that the Legislatu: 
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intended also to confer power to control the trade 
in drink and drugs, and to obviate abuses which 
might arise from such trades. Nowhere in the 
Act is there anything to suggest that the Legisla¬ 
ture contemplated the introduction of total prohi¬ 
bition of intoxicants as a measure of social 
reform, and it is obvious that such introduction 
would virtually make an end of the purposes of 
the Act. {Beaumont, C.J ., li'adia, Macklin, IVas- 
soodew and Sen, JJ.) Emperor v. Chinubhai. 
42 Bom.L R 669 (F.B.). 

-S 14-B —Construction — Object of Act — 

Relev ency. 

In construing S 14-B of the Bombay Abkari 
Act, the Court is entitled to have repaid to the 
objects of the Act. {Beaumont, C.J., li'adia, 
Macklin, ll'assoodew and Sen.JJ.) Emperor v. 
Chinubhai. 42 Bom.L.R. 669 (F.B.), 

-(as amended in 1912)—S. 14 B 

(1) proviso and (2)— Construction and scope — 
Proviso — If controls Sub-sec. (2)—“ Any person 
or class of persons"— Mcaning — I) includes 
public generally—Notification by Government pro¬ 
hibiting any person within specified area from pos - 
sessing any intoxicant — Legality—If ultra vires. 

The proviso to Sub-sec. (1) of S. 14-B of the 
Bombay Prohibition Act is clearly a part of Sub¬ 
sec. (1), and there is no doubt that it is competent 
to Government under Sub-sec. (2) of the section 
to prohibit the possession by any person or class 
of persons of foreign liquor as fully as they can 
prohibit the possession of country liquor. But 
this power to prohibit the possession by any per¬ 
son or class of persons either throughout the 
whole presidency or any local area of any intoxi¬ 
cant will not justify Government in prohibiting 
possession by the public generally. The natural 
meaning of the expression "any person or class of 
persons” in S. 14 B (2) is a person designated by 
name or description or a class of persons desig¬ 
nated. It does not extend to the public generally 
Therefore notification by the Government of 
Bombay under S. 14-B (2) prohibiting the posses¬ 
sion by any person within a specified area of any 
intoxicants (excepting certain specified prepara¬ 
tions) is ultra vires and of no effect. ( Beaumont , 
C.J., JVadia, Macklin, Wassoodew and Sen, JJ.) 
Emperor v. Chinubhai. 42 Bom.L.R. 669 (F.B.) 

-;S. 43— "Possession"—Son producing bottle 

containing illicit liquor—Presumption of joint 
possession by son and father—If arises. 

When a search was made, the son produced the 
I }< e .y °f the box from which a bottle containing 
illicit liquor vvas found. The father was not pre¬ 
sent at the time of the search. 

Held, that before a presumption could be raised 
that the bottle was in the joint possession of both 
the son and the father, it was incumbent upon the 
Crown to prove that both of them had either 
physical or constructive possession of the con¬ 
traband liquor or the son had such a possession 
that he had- it on behalf of himself and his father 
to the knowledge of the latter. {Rupchand Bila- 
ram and C. Mehta, A.J.Cs.) Dodo Radho v. 
Emperor. 169 I.C. 561=10 R.S. 16=38 Cr.L.J. 
796 (1)=A.I.R. 1937 Sind 154. 

-S. 43 (1) (a)—" Transportation ”— Meaning 

of—Transportation from one place to another—If 
transportation to every place on the route . 

Transportation of an excisable article from one 
place to another does not involve transportation 
to every place between those two places. When 
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the Bombay Abkari Act talks about transport 
from one place to another it means only transport 
from the starting point to the ultimate destina¬ 
tion. It is a question of fact for the Court to 
determine what the destination may be. If a 
man comes to a place and stays there for an ap¬ 
preciable time—and what amounts to an appreci¬ 
able time would have to be considered in relation 
to the purposes of the Act—the Court might hold 
that that place was the destination although it 
appeared that the journey was to be resumed 
subsequently. But merely passing through a 
place in the course of a journey does not amount 
to transporting to that place. 

Norman, J. —The word “place” in the definition 
ot “Transport” in the Abkari Act means the place 
from which the journey starts and the place to 
which the liquor or excisable article is ultimately 
taken. It cannot mean every place on the route. 
Where the ultimate destination of the liquor is a 
place where the still-head duty is the same as at 
the place from which the journey starts, it cannot 
be said that there is a transport from a lower to 
a higher still-head duty area merely because the 
journey is through a place where the still-head 
duty is higher, so as to constitute an offence 
under S. 43 (1) (a). ( Beaumont , C.J. and Nor¬ 

man. J.) Emperor v. Dagadu Shetiba. I.L.R. 
(1938) Bom. 49=172 I.C. 764=10 R.B. 293=39 
Cr.L.J. 197=39 Bom.L.R. 1062=A.I.R. 1938 
Bom. 43. 

-—S. 43-A— Charge jointly , against three per¬ 
sons—IVhat must be proved. 

Where three persons are charged with joint 
illegal possession of liquor, it is incumbent upon 
the Crown to prove (a) that each of the accused 
had either physical or constructive possession of 
the property in question, or ( b ) that one or more 
of them had possession thereof either physical or 
constructive on behalf of themselves and the 
other accused and to their knowledge. (Rup- 
chand Bilaram and Mehta. A. J. Cs .) Narumal 
Dayaldas v. Emperor. 162 I.C. 263=37 Cr.L.J. 
546=8 R.S. 165=1936 Cr.C. 316=A.I.R. 1936 
Sind 44. 

-— Ss. 43-A and 53— Three brothers forming a 

joint Hindu family charged under S. 43-/3 — 
Bottles containing liquor found in godown owned 
by—If evidence of possession by any one of them. 

In order to convict a person of illegal posses¬ 
sion of liquor, it is necessary for the Crown to 
prove that he had knowledge of his possession. 
A person who is unaware that the liquor has 
been placed in his custody cannot be so convicted. 
Where therefore three brothers, who are mem¬ 
bers of a joint Hindu family are accused under 
S. 43-A, Bombay Abkari Act. the mere fact that 
they are members of a joint Hindu family and as 
such own the godown in which the bottles con¬ 
taining the liquor are found concealed, does not 
at all prove that any one of them was in consci¬ 
ous possession of the bottles found there, so as 
to bring them within the purview of S. 53. ( Rup- 
chand Bilaram and Mehta. A. J. Cs.) Narumal 
Dayaldas v. Emperor. 162 I.C. 263=37 Cr.L.J. 
546=8 R S. 165=1936 Cr.C. 316=A.I R. 1936 

-—S. 43 (h)— Burden of proof — Shifting of. 

The burden of proof on prosecution which 
shifts under proceedings under the Abkari Act, 
does not shift until the factum of possession is 
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proved. (Davis, J.C. and Lobo, J.) Emperor v. 
Haji Ghulab Shah. 32 SLR. 689=174 IC 
835=10 R.S, 269=39 Cr.L.J. 50»=A.I.R. 1938 
Sind 80. 

ti A 47 Licensee s liability for acts of servant 
—“All due und reasonable precautions"—Construc¬ 
tion of. 

The language used by the Legislature inS.47 
of the Bombay Abkari Act is very wide. But a 
statute should be construed not with reference 
to its language, but also its subject-matter and 
object; further in construing the provisions of 

S. 47 regard must also be hid to the express 
terms of the limitation contained in the section. 
The section which expects the discharge of a 
duty by the licensee must always be regarded in 
the administration of the law subject to the 
maxim lex non cogit ad impossibilia ant inutilia. 
The phrase “all due and reasonable precautions** 
cannot be read as implying “all precautions” 
having no room for loophole whatever. That 
would be an impossible construction. The phrase 
only implies precautions that are reasonable or 
practical and due or necessary and which a pru¬ 
dent and sensible person.would take in endeavour¬ 
ing to prevent transgressions of the terms of the 
license in carrying out the object of the license. 
The licensee's liability must be decided according 
to the circumstances of each case. (IVassondew 
and Samjee, J J .) Empf.ror v. Ganpat Laxman. 
177 I.C. 665 = 11 R.B. 112=39 Cr.L.J. 933=40 
Bom. L.R. 820=A.I.R. 1938 Bom. 427. 

———S. 53—Scope—Liquor found in godown of 
joint Hindu famdy—Coparceners—If in posses¬ 
sion of liquor. See Bombay Abkari Act. Ss. 43- 
A and S3. 1936 Cr.C 316=A I.R. 1936 Sind 44. 
BOMBAY BHAGDARI AND NARWADARI 
ACT (V OF 1862), S. 1— Scope—Lands forming 
unrecognised sub-divisions of bhag—Attacliability 
in execution—Appointment of receiver in execu¬ 
tion—Power of Court. 

Lands of a judgment-debtor which are unre¬ 
cognised sub-divisions of a. bhag cannot be attach¬ 
ed and sold in execution of a decree against him 
in the face of the prohibition contained in S. I of 
the Baghdari and Narwadari Act. Nor can the 
Court appoint a receiver in execution in respect 
of such lands. To make such an appointment 
would be to contravene the provisions of the Act. 

( Beaumont , C.J and Divatia J.) Harilal Chho- 
talal v Chaturbhai. 165 I.C. 604=9 R.B. 157 
=38 Bom.L.R. 938=A.I.R. 1936 Bom. 399. 

-Ss. 3 and 5 —“Recognised sub-division "— 

Meaning of. 

There can be no doubt that “recognised sub¬ 
division” in the Act means a sub division recog¬ 
nised by Government and not any sub-division by 
partition or otherwise. (Broomfield and Macklin 
JJ.) Govindbhai v. Dahyabhat. 163 I.C. 632= 

9 R.B. 38=38 Bom.L.R. 175=A.I.R. 1936 Bom. 
201 . 

BOMBAY BORSTAL SCHOOLS ACT 
(XVIII OF 1929), S. 6 (as amended by Act 
XVII of 1935)— Period of detention—Duration 
of—Sentence of two years — Legality. 

Under S. 6 of the Borstal Schools Act as 
amended in 1935 the minimum period of detention 
for which a youthful offender can be sentenced is 
three years. It is not therefore competent to a 
Magistrate to pass a sentence of detention for a 
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BOM BORSTAL SCHOOLS ACT (1929), 

S. 6. 

period of two years only. (Davis, J.C. and Lobo, 
AJ.C. ) Emperor v. Kishno Chopo. 30 S.L R. 
98=163 I.C. 373=9 R.S. 1 (1)=37 Cr.L.J. 855 
(2)=1936 Cr C. 661=A.I.R. 1936 Sind 78 

-S. 6 —Previous convictions as evidence of 

criminal habits—Proof—Necessity for—Degree 
of proof. 

Where the evidence of criminal habits or ten¬ 
dencies from which it is to appear to Court that 
it should take action under $. 6 is that of previous 
convictions, the Court should require these pre¬ 
vious convictions to be properly proved before it 
can say that there is evidence from which it can 
appear to the Court that the accused is of cri¬ 
minal habits or tendencies within the meaning of 
Cl. ( b ) of S. 6. The standard of proof in such a 
case is the same as that required for purposes of 
S. 75, I.P. Code. Where the only evidence of 
previous convictions was merely the extracts 
from records of the Central Bureau of finger¬ 
prints and no certificate from jail officer or war¬ 
rant of commitment was produced to prove it, 

Held, that the Court could not on such evidence 
take account of the previous conviction and that 
it could not therefore take action under S-6. 
(Davis, J.C. and Tyabji. J.) Emperors. Abdullah 
Karim I.L.R. 1940 Kar. 83=41 CrL.J. 143= 
185 I.C 268=12 R.S. 161=A.I.R. 1939 Sind 
335. 

-S. 6 —Reference under—Conditions prece¬ 
dent to—Maintainability. 

Before a case is referred to the High Court 
under S. 6 a reference should be first made to the 
Inspector-General and only when he is of the 
opinion that he cannot by reason of the parti¬ 
cular circumstances of the case or the provisions 
of S. 11 transfer a young offender to Borstal 
School by his own order or with the previous 
sanction of Government, should any reference in 
such matters be made to High Court. (Davis, J. 
C. and Tyabji, J.) Emperor v. Abdullah Karim. 
I.L.R. (1940) Kar. 83=41 Cr.L.J. 143=185 I.C. 
268=12 R.S. 161=A.I.R. 1939 Sind 335. 

-S. 6— Scope—Magistrate sentencing ac¬ 
cused below 18 years to two years’ rigorous im¬ 
prisonment for one offence and for one year for 
another—Direction that in lieu of sentences ac¬ 
cused be detained in Borstal School for three 
years — Legality. 

Where a Magistrate sentences the accused, who 
is found to be under 18 years of age to two years' 
rigorous imprisonment for one offence and for 
one year’s rigorous imprisonment for another, 
the sentences to run consecutively, and directs 
that in lieu of the sentences the accused should be 
detained for three years in a Borstal School, his 
order offends against the provisions of S. 6, 
Bombay Borstal Schools Act. So also the order 
of detention passed should be one for three years 
and not divided up into two parts, i.e., two years 
and one year. S 6 contemplates not a sentence 
of imprisonment passed under any one particular 
section or sections of Penal Code either con¬ 
current or consecutive, but, an order for deten¬ 
tion for the period prescribed. (Davis, J.C. and 
Mehta, A J C.) Emperor v. Kundan. 166 I C. 
831=9 R.S. 155=38 Cr.L.J. 320=A.I.R. 1937 
Sind 2. 

-(as amended by Act XVII of 1935), S. 6 

—Scope — If mandatory. 


BOM. CHILDREN ACT (1924), S. 51. 

The wording of the Bombay Borstal Schools 
Act is designed not only to reform the offender 
but to sa^e him from the stigma of conviction, 
and therefore the MagLtrate should follow the 
wording of S Oof the Act and should find the 
youthful offender guilty of an offence but should 
not convict him of an offence and should pass in 
lieu of a sentence of imprisonment an order for 
detention within the provisions of S 6. (Davis, 

J C. and Lobo. AJ.C) Emperor v. Kishno 
Chopo. 30 S.L.R. 98=163 I.C 373=9 RS.l(l) 
=37 Cr.L.J. 855 (2) = 1935 Cr.C. 661=A.I.R. 
1936 Sind 78. 

BOMBAY CHILDREN ACT fXIII OF 

1924). Ss. 3 (a) and (c) and 22—Conviction of 
youthful offender—Detention in prison—Certifi¬ 
cate — Necessity. 

Where the accused, convicted of the offence of 
murder, is a child within the meaning of Cl. (a) 
of S 3, and is a youthful offender within the 
meaning of Cl (c), the Court can lawfully com¬ 
mit him to prison only under the provisions of 
s. 22 after it certifies that the boy is so unruly or 
of so depraved a character that he is not a fit 
person to be sent to a certified school and that 
none of the methods by which a case may be 
legally dealt with is suitable (Davis. J. C. and 
Lobo. J.) Emperor v Kauro Mizari. I.L R. 
(1939) Kar. 189=11 R S. 79=39 Cr L J. 996= 
178 I.C. 126 (1)=A.I.R. 1938 Sind 224. 

•S. 7— Appeal—Order in proceedings under 


in 

S. 7—Person alleging but not proving to be father 
of children concerned —Locus standi to appeal. 

Quaere :—Whether a person alleging, hut fail¬ 
ing to prove, that he is the father of certain 
children has any locus standi to appeal against an 
order passed in proceedings under S. 7 of the 
Bombay Children Act. (Beaumont, C. J. and 
IVadia, J.) Anandi Mahar, In re. 171 I.C 274 
= 10 R.B. 187=38 Cr.L.J. 1053=39 Bom.L.R. 
468=A.I.R. 1937 Bom. 388. 

S. 51— Revision—Order by District Magis¬ 


trate in appeal—Revision to High Court — Compe¬ 
tency. 

An order passed by the District Magistrate in 
appeal under S 51 of the Bombay Children Act is 
revisable by the High Court. Sub-S. (3) of S. 51 
cannot be construed as restricting or limiting by 
implication the High Court's powers of revision 
conferred by statute (Beaumont, C.J. and IVadia, 
J.) Anandi Mahar, In re. 171 I.C. 274=10 R. 
B. 187=38 Cr.L.J 1053=39 Bom.L R. 468=A. 
I.R. 1937 Bom. 388. 

S. 51 (3 )—Powers of High Court—Power 


to extend period of detention of youthful offender 
— Limits. 

The High Court has, under S. 51 (3) of the 
Bombay Children’s Act, jurisdiction to extend the 
period of detention of a youthful offender sen¬ 
tenced under S. 23 of the Act, provided the ex¬ 
tended period does not exceed the limit specified 
in S. 32 of the Act. There is no limit of time 
within which the revisional powers may be invok¬ 
ed, and the powers can be exercised at any time 
before the expiration of the term of detention 
limited in the order under revision. (Beaumont, 
C.J. and Lokur , /.) Emperor v. Mahomed Is¬ 
lam. 184 I.C. 205=12 R.B. 153=40 Cr L. J. 900 
=41 Bom.L.R. 554=A.I.R. 1939 Bom. 371. 
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BOMBAY CITY LAND REVENUE ACT 

(II OF 1876), S. 8 —Superior holder claiming to- 
tal exemption from assessment—Burden of proof. 

Where a superior holder claims total exemption 
from assessment to land revenue, the burden is on 
him to show that as the superior holder of the 
property in question he has a right in limitation 
of the right of Government to make an assess¬ 
ment in consequence of a specific limit to assess¬ 
ment having been established or preserved and 
that that specific limit is nill. ( Lord Macmillan.) 
Kamala Vahooji v. Collector of Bomray, 64 
I A 334=31 S L.R. 665=1937 P.W.N. 985=169 
I C 778=41 C.W.N. 1194=46 L.W. 227=1937 
6 L.R. 413=1937 A.L.R. 647=1.L.R. (1937) 
Bom. 756=10 R.P.C. 54=1937 M.W.N. 939=3 
B R. 759=39 Bom.L.R. 1046=66 C.L.J. 43=A. 
I.R. 1937 P.C. 271=(1937) 2 M.L.J. 362 (P C ). 

BOMBAY CITY MUNICIPAL ACT (III 
OF 1888), S 19 (3) and (4)— Scope — Manda¬ 
tory nature of—Ward lists—Voters grouped in 
order according to communities — Legality—Right 
of voter to impeach election held on basis of such 
list—If causes injury to franchise or personal 
right of voter—Specific Relief Act, S. 45. 

The provisions of S. 19(3) and (4) of the City 
of Bombay Municipal Act are mandatory; but 
there is nothing in them which prevents the voters 
from being grouped in alphabetical order accord¬ 
ing to communities; the ward lists would still be 
in alphabetical order, though literally the names 
of voters appearing in alphabetical order are 
grouped according to the communities to which 
they belong. Nor would an electorate be any the 
less a joint electorate, even though its component 
members are grouped according to the communi¬ 
ties to which they respectively belong. It cannot 
be said that the ward lists so prepared are in 
material deviation from S. 19 (3) and (4). Even 
if the ward lists are not literally prepared in 
accordance with the provisions of those sub¬ 
sections, they are substantially so prepared, and in 
the absence of any allegation and proof that any 
injustice has resulted to any one on that account, 
it cannot be held that there is no proper electoral 
roll or that the elections held under that roll are 
in law a nullity. Such lists are not illegal and it 

cannot be said that any voter who is in fact enrol¬ 
led as such in his ward is injured from exercising 
his right to vote. There is really no act or omis¬ 
sion in such a case which can be said to really 
interfere with or cause injury to the franchise or 
personal right of a voter, so as to entitle him to 
an order under S. 45, Specific Relief Act, against 
the Election Officer. {Wadia, /.) Shankarlal 
v. Municipal Commissionf.r of Bombay. 186 I C 
203=12 R.B 301=41 Bom.L.R. 911 =A.I.r; 
1939 Bom. 481. 


wix MUN. ACT (1888), S. 217. 

S. 33 of the City of Bombay Municipal Act only 
comes into operation after the declaration of the 
results of an election is complete under S. 32, and 

\f°Kr e aWay a voter ' s ri S*it. if any, to go 
to the High Court in a proper case under S. 45 of 

c n Rt ,e . f Act even before the declara- 

tion of the result is completed. The remedy under 
b. 33 would be the more complete remedy; and a 
voter cannot say that he has no other remedy 
wha soever, though before the declaration of the 

^J tS , ,S , C r n ^ te 7 h / C r x as technically no remedy 
under S. 33. {Wadia, J .) Shankarlal v Muni- 

t? MMISSIONER of Bombay. 186 I C 203= 
Bom 481 301=41 BomLR - 91 1=A.I.R. 1939 


, Ss. 106 and 110--Z,oa« by corporation — 
Issue of debentures with option of renewal—If 
compulsory. 1 

S. 106 of the City of Bombay Municipal Act 
gives to the corporation power to borrow on the 
security of debentures and S. 110 provides for 
debentures in a certain form. But the corpora¬ 
tion is not compelled under the Act to borrow, 
and in the second place, having decided to borrow 
although they are compelled to issue debentures’ 
they are not compelled to issue debentures con- 
taming a right or option of renewal. {Beau¬ 
mont, C.J. and Wadia, J.) Vishwanath Sada- 
shiv v. Municipal Corporation of the City of 
Bombay. I.L.R. (1938) Bom. 715=177 I.C. 636 
—11 R.B. 108=40 Bom.L.R. 685=A.I.R. 1938 
Bom. 410. 

—-S. 140 —'Property tax”—Meaning of— 

Charge for ivater supplied to premises by meter— 
Nature of—If a charge ou premises . 

Charges for water supplied by meter to pro- 
P er t y A d ? , not '.constitute a “property tax" under 
o. 14U of the City of Bombay Municipal Act and 
are not a charge on the premises under S. 212 of 
the Act. S. 212 in terms imposes a charge in 
respect of property taxes due, which taxes 
include water-tax, but do not include the charge 
by meter under S. 169. S. 169 distinguishes a 
charge by meter from a water-tax. ( Beaumont , 

C J. and Blackzvell, J .) Municipal Corporation 
of the City of Bombay v. Haji Eisa Hati Oos- 
man. 60 Bom. 232=161 I.C. 10=8 R.B. 300= 
37 Bom. L R. 1017=A.I.R. 1936 Bom. 49. 

-S. 169—Construction—Charge for water 

by meter—If water-tax—If a charge onpremises. 
See Bombay City Municipal Act, S 140. 60 
Bom. 232=37 Bom.L.R. 1017=A.I.R. 1936 
Bom. 49. 

--S. 212—-Applicability—Charge for water 

supplied by meter—If a charge on property. See 
Bombay City Municipal Act, S. 140. 60 Bom 
232=37 Bom.L.R. 1017=A I.R. 1936 Bom. 49.' 


———Ss. 28 (k) and 32— Scope—If mandatory. 

The provisions of Ss. 28 {k) and 32 of the City 
of Bombay Municipal Act are mandatory; and so 
long as an election has not been called in question, 
the Municipal Commissioner cannot forbear to 
act under Ss. 28 ( k ) and 32. {Wadia, J.) Shan- 
jkarlal v Municipal Commissioner of Bombay 
186 I.C. 203=12 R.B. 301=41 Bom.L.R. 911=A* 
I.R. 1939 Bom 481. 


-S. 33— Scope—Remedy under—If excludi 

Application under S. 45, Specfic Relief Act, befot 
declaration .of result of election. 


-Ss. 217 and 219— Scope—Chief Judge of 

Court of Small Causes hearing municipal appeal — 
If Court or persona designata —Writ of certiorari 
—High Court's jurisdiction to issue—Grounds for 
issue of writ—Erroneous decision. 

The High Court has power to issue a writ of 
certiorari in respect not only of the orders of 
Subordinate Courts, but also of the proceedings 
of any tribunal or officer, who, though not a 
Court, is yet acting judicially. It is true that the 
Chief Judge of the Small Causes Court, Bombay, 

■ is not a Court when hearing municipal appeals, 

I but acts as a persona designata, as the wording of 
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BOB*, CITY MUN, ACT (1888), S.219. 

S. 217 of the City of Bombay Municipal Act 
shows. But his decision is a judicial act, and if 
he acts without jurisdiction or in excess of his 
legal authority, his act can be controlled by the 
High Court by a writ of certiorari or prohibition, 
as the case may be, S. 219 does not affect the 
power of the High Court to issue a writ of 
certiorari in such cases. The High Court has 
therefore power to issue a writ of certiorari if a 
proper case is made out. Before a writ can be 
issued two conditions have to be fulfilled : (1) the 
tribunal or officer whose act is complained of 
must be acting judicially, and (2) the act com¬ 
plained of must be without jurisdiction or in 
excess of the legal authority of that tribunal or 
officer. But an officer or tribunal having juris¬ 
diction to decide a question cannot be said to have 
acted in excess of the legal authority if the deci¬ 
sion happens to be wrong. The fact that the 
.Chief Judge of the Small Cause Court has wrong 
ly interpreted the sections of the Municipalities 
.Act and has thus arrived at an erroneous deci¬ 
sion does not justify the issue of a writ of certio- 
rarh (Macklin and Lokur, J J .) Muljf.f. Sicka 
^ Vm Municipal Commissioner of Bombay. 
IS7 I£.8=12 R.B.39S=3 Fed L.J. 61 (H.C.) 
=41 Bom. L.R. 984=A.I.R. 1939 Bom. 471. 

~ S * 21?—If takes away High Court’s power 
r ) vrlt °f certiorari in respect of decision 

o'oV? ,e o f J “ dge of Sma11 Cause Co’irt under 
b * Bombay City Municipal Act, Ss. 217 

and 219. 41 Bom.L.R. 984. 


>r .. ®*£31 —Powers of Commissioner under- 
Notice—Requisites of validity—Notice requirir 
owner witmn 15 days to connect unconnecle 

TaUdity 0161 l ° municipal storm wat e r drain- 

r;L h t/| 0,ice a , m A horised by S. 231 of the Bomb; 
City Municipal Act is one requiring the owner c 

T UP ’t r °l a house to make a drain "f t? 

character therein specified, that is to say, of sue 

aooear toX de ? cr . l P tion and so forth as ms 

served hv .hE°r m ‘ SS '° ner ne «ssary. A noth 
servea by the Commissioner on the owner < 

toron*^ h ° USe re( l u * rin 8 him within IS da’ 

l ll e unco . nne cted waste water of tf 

sto h rm w^ nd 7 a - ting plac€S to the municip 
storm water drain at a particular place afu 

obtaining necessary permit of the owners oft! 

S 231 1S X " SU ? Ci ^ notice to complyU, 

3»=».i 1 i =s , 9 s. c B'i , ig 4 «>=*« i”" "-j 


for a dofut», Liam,y ° f 0Wner <>f b « ild 
the e case®o f fhe°o wne/unfe^ he"?* atloTeVc 

a 

an<i ^ch. M, Part II 
1 xmbeff —Plywood—If timber • 1 

Q.. d.- 3 8 


BOM. CITY MUN. ACT (1888), S. 527.. 

The object of requiring a licence for the keep¬ 
ing of articles mentioned in Part III of Sell. M 
of the City of Bombay Municipal Act, is to safe¬ 
guard the public against nuisance or danger. 
Timber is not used in Part III of Sch. M, in any 
technical sense; it only means wood used for 
building or carpentry. “Timber" in Part III of 
Sch. M does not include plywood. Keeping ply¬ 
wood for sale without licence is not an offence 
under S. 394 (1) (b), for which the person keep¬ 
ing it can be convicted. ( Beaumont, C J. and 
IVassoodeio, J.) Emi-erok y Ahmedalli Esuf- 
falli. 175 I.C. 358=39 Cr L.J 575=10 R.B. 
537=40 Bom. LR. 322=A.I.R 1938 Bom. 282. 

-S 394 (4) ta) and (b) — Discretion of 

Commissioner under—Licence for melting zege- 
table oil—Breach of condition in licence—Refusal 
to renew licence — Propriety. 

Under S. 394 (4) (n) of the City of Bombay 
Municipal Act, the Commissioner has a discretion 
to issue a licence for carr} ing on the business of 
melting vegetable oil subject to such conditions 
and restrictions as he shall think fit to prescribe, 
e.g. t he can impose a condition to the effect that 
"ghee or butter or other animal fat, whether un¬ 
mixed or mixed with vegetable oil or with other 
subject shall be kept on the premises." And 
under Cl. (b) of S. 394 (4), he has likewise the 
discretion to refuse to renew the licence on the 
ground that the licensee has infringed the condi¬ 
tion imposed. The imposition of such a condition 
is not ultra vires. (Kanin, J.) Pachan Ladha 
v. Municipal Commissioner, Bombay. 60 Bom w 
838=164 I.C 101=9 R B. 54=38 Bom.L.R. 556 
=A.I.R. 1936 Bom. 264. 

-S. 411— Construction—Power of Municipal 

Commissioner to refuse licence or renezoal of 
licence for butcher's shop — Discretion—Exercise 
of—Interference bv Court—Specific Relief Act, 
5.45 

S. 411 of the City of Bombay Municipal Act, in 
terms, deprives every citizen living within the city 
or to whom the Act applies, of the power to carry 
on the business of a butcher, and the only excep¬ 
tion is the grant of a licence by the Municipal 
Commissioner and carrying on the trade of a 
butcher in conformity with the terms of that 
licence. The Commissioner has power under that 
section either to grant a licence or refuse to 
grant or to refuse to renew a licence for carrying 
on the business of a butcher within the city. So 
long as the Commissioner exercises his power in a 
proper manner, i.e., not arbitrarily or for an 
ulterior motive, and the discretion is exercised 
for the proper Municipal administration in 
accordance with the considered policy of the 
Municipality, the High Court will not be justified 
in interfering with the exercise of that discretion 
under S. 45 of the Specific Relief Act. ( Kania, 
J ) Fakir Mahomed Malang v. Municipal 
Commissioner of Bombay. I.L R. (1937) Bom. 
774=171 I.C. 331=10 R.B. 191=39 Bom.L.R. 
536=A.I R. 1937 Bom. 395. 

-S. 527— Applicability — Act done in pursu¬ 
ance of contract authorised but not required by 
Act — Suit against corporation •— Limitation — 
Period of six months—Starting point of. 

The protection of S. 527 of the City of Bombay 
Municipal Act extends only to acts done in 
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BOM. CITY MUN. ACT (1888), S. 527. 

direct execution of the powers conferred by that 
Act of the local authority or corporation, and 
does not cover acts done in pursuance of contract 
•which the local authority or corporation is em¬ 
powered to enter into, but is not required to enter 
into, by the Act. Plaintiff and N were joint 
holders of eight debentt res issued by the corpo¬ 
ration of Bombay, under the terms of which 
either the plaintiffs or any of them or iV could 
deal with them. N died on 13 / 1930, and 

shortly after, A, to whom the debentures 
had been handed over for collection wrong¬ 
fully dealt with them by forgmg an endor¬ 
sement by N in favour of himself and of a nomi¬ 
nee for himself and subsequently endorsing them 
over to a Bank. The Bank lodged the debentures 
with the corporation who cancelled them and 
issued fresh debentures to ihe Bank. On 
30—H—193 \ plaintiffs wrote to the corporation 
pointing out that A had forged AT* signatures 
and asking the corporation to return the original 
debentures to the plaintiffs. They sent a remin¬ 
der on 15—?—1933. On 6—3—1933, the corpora¬ 
tion wrote to the plaintiffs asking them to wait 

for their next letter and to take no action in the 
meanwhile. After further correspondence the 
corporation wrote on 27—7—1933 to the effect 
that it was not possible to reply definitely, but 
that they could not give a definite prom.se to 
admit or deny the pi 'intiffs’ claim and that they 
require to keep in view their position as against 
all parties concerned. On 11—8—1933, the plain¬ 
tiffs filed a suit against the corporation for a 
declaration that the endorsement of N on the 
debentures was a forgery, and that the plaintiffs 
were the owners of the debentures and they 
further asked that the defendants maybe ordered 
to transfer and hand over to the plaintiffs the 
said debentures, or alternatively, to pay the plain¬ 
tiffs the market value thereof together with 
accrued interest. 

Held , (1) that the action was clearly in tort and 
not in contract; (2) that the issue of a debenture 
containing an option of renewal, and the giving 
effect to that option were not acts done in direct 
execution of any power contained in the Act, but 
were acts done under a contract authorised, but 
not required, by the Act; (3) that the wrongful 
action charged against the corporation not being 
an action directly required by the statute, S. 52/ 
of the Act had no application to the ca c e ; (4) that 
assuming S. 527 applied to the case, the cause of 
action for suit did not arise until a demand was 
made for return of the debentures and that 
demand is refused, and as the cause of action did 
not arise until 27—7—1933, the suit filed on 
11— 9 —1933 was well within time. ( Beaumont , 
CJ. and IVadia, J.) Vishwanath Sadashivv. 
Municipal Corporation of the City of Bombay. 
I.L.R. (1938) Bom 715=177 I.C. 636=11 R B. 
108=40 Bom.L.R. 685=A.I.R. 1938 Bom. 410. 


BOMBAY CITY POLICE ACT (IV OF 
1902), S 22 (b) and (~), Rr. 1 and 12-Applica¬ 
bility—Parking of motor car in front of owner s 
place of business for driving owner home — 
Offence — Conviction — Sustainability. 

S.22 ( c) of the Bombay City Police Act speaks 
about regulating conditions under which vehicles 
may remain standing in streets and R. 1 framed 
under that sub-section speaks of a person allow- 


BOM. CITY POLICE ACT (1902), S. 27. 

ing his vehicle to be halted or kept standing at 
any street, while S. 22 ( b ) and R. 12 framed there¬ 
under are quite general and speak of any person 
occupying a portion of a street and thereby caus¬ 
ing obstruction or inconvenience to the public. 
Petitioner, a chauffeur, kept his car near the kerb 
on a public road in front of a shop, which was his 
master’s place of business, where he took it in 
order to drive his master home at the close of the 
day. He was prosecuted and convicted under 

R. 12 framed under S. 22 (6) of the Bombay City 
Police Act. 

Held , in revision, that the R. 12 did not apply 
to the case, and that the case fell under the speci- 
fic words of Cl. ( c ) of S. 22 and the rule framed 
thereunder, rather than under any rule under 

S. 22 (b) of the Act; but that there being no 
proof that the obstruction was wilful, the convic- 
tion was wrong in law and must be set aside. 

(Barlee and Divatia, JJ ) Emperor v. Bhana 
Makan. 163 I.C. 847=9 R B. 50=37 Cr.L.J. 
883=38 Bom L.R. 432=1936 Cr.C. 702=A.I.R. 

1 1936 Bom. 256. 

-S 22 (c), R. 1— Conviction under — Essen- 

1 tials—Proof of wilful obstruction. 

An obstruction under R. 1 framed under S. 22 
(c) of the Bombay City Police Act must be wilful; 
and there can be no conviction under that rule 
unless that element is proved. ( Barlee and 
Divatia , JJ.) Emperor v. Bhana Makan. 163 
I.C. 847=9 R.B. 50=37 Cr.L.J. 883=38 Bom. 
L R. 432=1936 Cr.C. 702=A.I.R. 1936 Bom. 
256. 

-S. 27 —Construction and scope—Order 

under—Conditions for making—Commissioner's 
power to deport dangerous or undesirable charac¬ 
ter. 

S. 27 of the City of Bombay Police Act is of 
very limited application, and it is one of a group 
of sections which confer upon the Commissioner 
of Police power to deal with various emergencies 
so as to secure the public safety, and the orders 
to be made by the Commissioner under those 
sections are mainly of a strictly temporary 
character. It is clear from the language of S. 27 
that the foundation for any order under the sec¬ 
tion is the movements or encampment of any 
gang or body of persons. Before any action can 
be taken under the section it must appear to the 
commissioner that the movements or encampment 
of a gang or body of persons are or is causing or 
calculated to cause danger or alarm, or a reason¬ 
able suspicion that unlawful designs are enter¬ 
tained by such gang or by any member or mem¬ 
bers thereof; then only can the Commissioner 
give directions to the members of the gang or 
body. He has no power under the section to 
deport any one whom he regards as a dangerous 
or undesirable character apart from his actions 
as a member of a gang or a body of persons 
moving or encamping in the city. (Beaumont* 
C.J., Rangnekar, IVadia and IVassoodew, JJ J.) 
Emperor v. Yarmahomed Ahmedkhan. I.L.K. 
(1938) Bom 403 = 176 I.C. 839=11 R^B. 53=39 
Cr.L.J. 792=40 Bom.L.R. 483 =A.I.R. 1938 
Bom. 338 (F.B.). 

- *S. 27-Order under— Validity-If can be 

impeached in Court of law—Prosecution for dis¬ 
obedience of order—Duty of Court—Burden of 
Proof. ' 
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BOM. CITY POLICE ACT (1902), S. 70. 

An order made under S. 27 of the City of Bom¬ 
bay Police Act is, it is true, an order made by an 
executive officer and is not subject to appeal or 
revision in any Court. But that is very different 
from saying that when an attempt is made to 
impose a penalty for breach of an order under 
S. 27, the validity of the order cannot be impeach¬ 
ed. In all charges before a Magistrate under 
S. 128 of the Act for disobedience of an order 
under S. 27, it is incumbent upon the Magistrate 
to be satisfied, first, that the accused was inform¬ 
ed by the Commissioner of the charge against 
him with sufficient particularity to enable him 
to answer the charge, and that he was given 
an opportunity of answering; and, secondly, that 
there was material before the Commissioner of 
Police on which he could properly hold that the 
conditions of S. 27 had co ne into operation. In 
a prosecution under S- 128, the burden is not on 
the accused to show that the order is invalid ; the 
burden is on the prosecution to satisfy the Court 
that the order alleged to have been disobeyed 
was a valid one. There is no reason why the 
Commissioner should not give evidence before 
the Court as to the general character of the 
material which he had before him. ( Beaumont , 
C.J., Rangnekar, IVadia and Wassoodew, JJ.) 
Empf.ror 7/. Yarmahomed Ahmedkitan. I.L.R. 
(1938) Bom 403=176 I.C 839 = 11 R.B 53=39 
Cr L J. 792=40 Bom.L.R. 483=A.I.R. 1938 
Bom. 338 (F.B.). 

-S. 70—Scope—If subject to S. 167 (2), Cr. 

P Code. .See Cr.P. Code, S. 167 (2). AIR. 
1937 Sind 251. 


BOM. CIVIL COURTS ACT (1869), S. 26. 

nate Judge transferring a suit pending before 
another Subordinate Judge and after the latter 
had taken cognizance of the suit to some other 
Judge is incompetent. (Il'assoodew, J.) Ajam 
Ibram v. Hava Bibi I.L.R. (1939) Bom. 472= 
41 Bom.L R. 892 = 185 I.C. 813 = 12 R.B. 266 = 
A.I.R. 1939 Bom. 485. 

S. 24 —If controlled by S. 8, Suits Valuation 


-—;S. 128—Charge under—Burden of proof— 

Validity of order disobeyed—If can be gone into. 
See Bombay City Police Act, S. 27. 40 Bom.L. 
R. 483 (F.B.). 

CiViL courts REGULATION 

Jiy OF 1827), S. 26—Law to be applied in the 
trial of suits. See Conflict of Laws. 39 Bom. 
L.R. 1324. 

BOMBAY CIVIL COURTS ACT (XIV OF 

1869), S. 8— Applicability—Suit for account in 
Second Class Sub-Court in Bombay—Plaint valued 
at Rs. 200— Decree for over Rs. 5,000—Appeal- 
Forum. 

In a suit for account filed in the Court of a 
Second Class Subordinate Judge in Bombay, the 
plaint was valued at Rs. 200, but the decree 
passed was for over Rs. 5,000. 

Held, that S. 8 of the Bombay Civil Courts Act 
was the law governing appeal, and under that 
section, the appeal lay to the District Court and 
not to the High Court. (Macklin and Sen, JJ.) 
UOPAL Trimbakrao v Chimabai Prabhakar I. 
L.R. H938) Bom. 833=11 R.B. 146=178 I C 
116=40 Bom.L.R. 1040=A.I.R. 1938 Bom. 464*. 

- -S. 23 (5 )—Construction and scope—Trans¬ 

fer of suit—Powers of Subordinate Judge-If 
controlled by S . 24, C. P. Code—Transfer of suit 
after another Judge has taken cognizance — Com¬ 
petency. 

The powers of transfer of suits conferred on a 
Subordinate Judge by 23 (5) of the Bombay 

<c S 0U J ts Acl are controll ed by the provisions 
r • j °* C. P. Code and are necessarily 
limited to administrative orders allocating 
business. Consequently an order by a Subordi- 


Act—Suit for declaration and injunction—Reliefs 
valued at Rs. 23 0 —Properties zoorth over Rs. 
15,000— Valuation for jurisdiction—Second class 
subordinate Judge—Jurisdiction to try. 

S. 24 of the Bombay Civil Courts Act lias to be 
read with S. 8 of the Suits Valuation Act, which 
again must be read with the Court Fees Act. 
Under S. 7 (IV) (c) and ( d ) of the Court-Fees 
Act a suit to obtain a declaratory decree with 
consequential relief or for an injunction has to be 
valued according to the amount at which the 
relief sought is valued in the plaint. The same 
is the value for purposes of jurisdiction. Where 
the plaintiff values the suit at Rs. 230, though the 
properties which are the subject-matter of the 
suit are worth over Rs. 15,000, the valuation for 
jurisdiction is governed by S. 8 of the Suits 
Valuation Act which must affect the construction 
of S. 24, Bombay Civil Courts Act. A second 
class subordinate Judge has therefore jurisdiction 
to try the suit, though the properties are worth 
more than Rs. 5,000. ( Beaumont , C.J .) Jamna- 
das v. Chandulal. I.L.R. (1937) Bom. 623= 
168 I C. 449=9 R.B. 369=39 Bom L.R. 138=A. 
I R. 1937 Bom. 167. 

—--S. 26 —Appeal — Forum—Administration 

suit — Subject-matter valued for court-fees at sunt 
belozo Rs. 5,000 —Plaint returned by First Class 
Subordinate Judge for presentation to proper 
Court — Appeal—If lies to District Court or to 
High Court—Sind Courts Act , 5\ 8. 

In suit for administration the court-fees paya¬ 
ble determine the jurisdiction of the Court and 
the Court to which an appeal lies depends not 
upon the pecuniary jurisdiction of the Subordi¬ 
nate Court, but on the value of the subject-matter 
in dispute. Hence, where the subject-matter 
valued for purpose of court-fee is below Rs. 
5,000 and First Class Sub-Judge has returned the 
plaint for presentation to the proper Court an 
appeal from his order lies to the District Court 
and not to the High Court. Since the Subordi¬ 
nate Judge does not decide the suit in such a case, 
an appeal does not lie to the High Court under S. 

26, Bombay Civil Courts Act. S. 8 of the Sind 
Courts Act is the appropriate section. The 
Bombay Civil Courts Act, the Sind Courts Act, 
and the Suits Valuation Act must be read with 
the Court-Fees Act. (Davis, J.C. and Tyabji, J.) 
Kalawantibai v. Udhavdas Girdharidas. I L. 

A T I c 244=12 R.S. 154= 

A.I.R. 1939 Sind 305. 

~ ; 'Ss* 26, 28-A and 32— Appeal — Forum — 
below Rs. 5,000 —Decision of Sub-Judge, 
aSS Appeal to High Court—Competency. 
Where a suit is filed against the manager of the 
Incumbered Estates in Sind in the Court of the 
Subordinate Judge, First Class, but the subject- 
malter of the suit is below Rs. 5,000, an appeal 
from the decision of Subordinate Judge lies to 
the District Court and not to the High Court. 
Jurisdiction is determined by pecuniary conside- 
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BOM. CIVIL COURTS ACT (1869), S. 26. 1 

rations and not by the powers of the Subordinate 
Judge. (Davis, J.C. and Mehta, A J.Cs ) Natha- 

SINGH MULS1NGH V. MANAGER, INCUMBERED 

Estates in Sind. 30 S.L.R. 335—9 R.S. 107= 
165 I.C 742=A.I.R. 1936 Sind 190. 

-S. 26_Suit for administration of estate in 

Court of First Class Subordinate Judge valued at 
Rs. 200 —Decree—Appeal—Forum—High Court 

or District Court. See Court-Fees Act, S. 7 (iv) 
(/) and ( v ). 38 Bom L.R. 754. , 

-S. 40— Clerk authorised to receive and 

register plaints—Power to accept plaint outside 
Court hours and outside Court buildings—C. P. 1 

C O 4 R l 

There is nothing in O. 4, R. 1, C. P. Code, to 1 
suggest that the plaint must be presented during 
Court hours or within the precincts of the 
Court. The clerk of the Court who is a duly con¬ 
stituted officer of the Court with power to accept 
a plaint under S. 40 of the Bombay Civil Courts 
Act can accept plaints outside office hour, and out¬ 
side the Court buildings, although he is not bound ; 
to so accept. ( Beaumont . C. J.) Ratan Joya- I 
KISAN Siiukla V. Bapu Hiraji Kunbi. I.L.R. ! 
(1937) Bom. 136=166 I.C 896=9 R.B. 261=38 
Bom. L.R. 1196=A.I.R 1937 Bom. 25. 

BOMBAY CIVIL MEDICAL CODE, R. 7— 
Applicability—If confined to cases brought to 
hospitals by police — "Brought"—Meaning of. 

The word “brought" in R. 7 of the Bombay 
Civil Medical Code should not be unduly stressed ; 
it really does not mean more than “is admitted." 
Rule 7 cannot be regarded as having reference 
only to cases brought to the hospitals by the police 
themselves. (Broomfiled and Norman, JJ.) S D. 
Marathe v. Pandrang Narayan. I.L.R. (1938) 
Bom 770=177 I.C. 589=11 R.B. 98=40 Bom. 
L.R. 825=39 Cr.L.J. 903=A.I.R. 1938 Bom. 
419. 


BOMBAY CO-OPERATIVE SOCIETIES 
ACT (VII OF 1925), Ss. 54 and 59 (1) (a)— 

Award under—If “ decree"—Application for exe¬ 
cution within three years of Registrar’s certificate 
—If barred—Limitation Act, Art. 182. 

An award of an arbtrator made under S. 54 is 
not a decree of a Civil Court within the meaning 
of Art. 182 of the Limitation Act. An application 
for execution of such an award within three 
years of the grant of a certificate by the Regi¬ 
strar under S. 59 (1) fa) of Act is in time and not 
barred. 

Quaere. —Whether the award, on the grant of a 
certificate under S. 59 becomes a “decree of a 
Civil Court” within the meaning of Art. 182of the 
Limitation Act. (Beaumont, C.J. and IVadia, J.) 
Raghavendra v Industrial Bank, Gulf.dgud. 
165 I.C. 512=9 R.B. 147=38 Bom.L.R. 927= 
A.I.R. 1936 Bom. 396. 

-Ss. 54 and 57— Scope and effect—Award by 

arbitrator—Suit to set aside on ground of fraud 
and undue influence—Jurisdiction of Civil Court. 

The terms of S. 57 of the Bombay Co-operative 
Societies Act prima facie show that the award of 
the arbitrators or a decision by the Registrar or 
his nominee cannot be called in question in any 
Civil Court. When a question may arise as to 
whether there has been undue influence or fraud 
in any transaction involved in the reference to the 
Registrar under the Act, that would be a question 


BOM. COURT OF WARDS ACT (1905), S. 4. 

for the arbitrator to decide and would not be a 
matter on which a Civil Court would be competent 
to inquire. It is not open to a Civil Court to go 
behind the award of the arbitrator and to call in 
question any matter which might have arisen in 
connection with the decision of the dispute which 
necessitated that award. (IVadia and Sen,JJ.) 
Dharwar Urban Co-operative Bank. Ltd. v. 
Ramchandra. 169 IC. 439=10 R B. 27=39 
Bom.L.R. 249=A.I.R. 1937 Bom. 231. 

~ Ss. 57 and 59— Award—Executability by 
Civil Court. 

Awards made under the Act which have become 
final are not liable to be questioned by Courts 
under S. 57 and are under S. 59 executable by 
Civil Court in the same manner as decrees of 
Civil Court, being effective from the date on 
which they are made and not only fro.u the date 
when they are filed. (Tyabji, J.) Karachi 
Urban Co-operative Bank v. Sahibdin Alan- 
din. A.I.R. 1940 Sind 147. 

-S. 59 (1) (b)— Azoard—Execution — Sale 

proceeds in hands of Collector—Liability to 
attachment at the instance of other creditors — 
Rateable distribution—Right of. 

S. 59 (1) ( b ), Bombay Co-operative Societies 
Act, provides for the execution of an award ac¬ 
cording to law applicable for the recovery of 
arrears of land revenue. Where therefore an 
award under the Bombay Co-operative Societies 
Act is executed under S. 59 (I) (b) of that Act 
according to the procedure provided for 
recovery of arrears of land revenue by the sale of 
the judgment-debtor's land, the sale proceeds in 
the hands of the Collector are not liable to attach¬ 
ment at the instance of other creditors of the 
person whose land is sold as the sale proceeds 
are specifically to be applied in payment of the 
claim of the person obtaining award. The 
principle of S. 73, C. P. Code, cannot be applied to 
such case. (Lobo, J.) Khudabadj Amil Co¬ 
operative Credit Bank, Ltd. v. Hyderabad Amil 
Co-opfrative Urban Bank, Ltd. I.L.R. (1939) 
Kar. 104=176 I.C. 709=11 R.S. 32=A.I.R. 1938 
Sind 157. 

-S. 59 (1) (b)—Collector acting under—If 

“Court"—Proceedings under—-If step in aid of 
execution. See Limitation Act, Art. 182 (5). 

40 Bom.L.R. 889. 

-S. 70— Scope—Mandatory nature of-~ 

Failure to give requisite notcie — Effect. 

The terms of S. 70 of the Bombay Co-operative 
Societies Act are mandatory, and the omission to 
give the notice as required by the section makes a 
suit unsustainable in limine. ( IVadia and Sen, 
JJ.) Dharwar Urban Co-operative Bank, Ltd. 
v. Ramchandra 169 I.C. 439=10 R.B. 27=39 
Bom.L.R. 249=A.I.R. 1937 Bom. 231. 

BOMBAY COURT OF WARDS ACT (I OF 
1905), Ss. 4 (1) and 10 (1) (a)— Relative scope 
and distinction—Temporary custody of land¬ 
holder’s property under S. 10—Effect of — Sub¬ 
sequent execution of promissory note by land¬ 
holder—Subsequent assumption of superinten¬ 
dence by Court of Words—If relates back to date 
of temporary custody—Suit on promissory note — 
Maintainability —.9. 37. 

Taking temporary custody of the property of a 
disqualified landholder under S. 10 (1) (a) of the 
Bombay Court of Wards Act is not the same thing 
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BOM. COURT OF WARDS ACT (1905), 
S. 31. 

as the assumption of superintendence of his pro¬ 
perty under S. 4 (1) of the Act. The two kinds 
of orders have to be distinguished in nature and 
importance. The conditions necessary for assum¬ 
ing superintendence under S-4 (l) are: (1) dis¬ 
qualification under S. 5; (2) previous sanction of 
the Government; (3) the actual assumption by the 
Court of Wards or some declaration to that 
effect; and (4) notification in the Government 
Gazette setting out the fact of assumption and the 
date of the sanction If these conditions are ful¬ 
filled, then only the property of the landholder is 
deemed to be under the superintendence of the 
Court of Wards. The Act never intended that 
the assumption of superintendence by the Court 
of Wards under S. 4 (1) should relate back to the 
temporary custody under S. 10 or the order for 
it. S. 37 of the Act has no application to a 
liability incurred by the disqualified landholder 
prior to the assumption of superintendence under 
S. 4(1), though after the taking of temporary 
custody under S. 10. Where after the Court of 
Wards have taken temporary custody of the pro¬ 
perty of a disqualified landholder the latter 
executes a promissory note and the sanction for 
the assumption of superintendence under S. 4 (1) 
is given by the Governor in-Council only sub¬ 
sequently, the property of the landholder must 
be deemed to be under the superintendence of the 
Court of Wards only from the date of such sanc¬ 
tion, and he becomes a Government ward only as 
and from that date. The promissory note execut- 
ed prior to such date does not fall within the 
prohibition of S 37 of the Act, and there is no 
legal bar to a suit being maintained on it in a 
Civil Court. 

Tyabji, 7.—The order for the temporary 
custody and protection of the property is not 
linked up with the scheme of the Act for the 
assumption of superintendence ; whereas S. 37 is 
a necessary corollary of the assumption of super¬ 
intendence. To give to an order under S. 10 (1) 
(a) the effect for which the Act requires compli¬ 
ance with Ss. 4,5, 13 and 14, would not be giving 
efficacy to the Act, but setting the Act at nought. 
(Rangnekar, Ag. C. J. and Tyabji, J.) Bombay 
Namdeo Co-operative Agency, Ltd v. Virdha- 
val. 170 I.C. 162=10 R B. 55=39 Bora.L R 
189=A.I.R. 1937 Bom. 266. 

■ "S. 31— Applicability and construction—Suit 
on promissory note executed by ward's ancestor — 
Suit against ward as legal representative of maker 
of note—Notice of suit — Necessity. 

The words “suit relating to the person or pro¬ 
perty of any Government ward/' in S. 31 of the 
Bombay Court of Wards Act are very wide and 
include a suit to enforce the liability of a ward as 
legal representative of his deceased ancestor 
under a promissory note executed by such 
ancestor, in other words, the section applies to a 
suit in which the liability sought to be enforced 
against the property was incurred before the 
property was acquired by the defendant. Notice 
of suit is therefore essential in the case of the 
suit, and the omission to deliver a notice renders 
the suit incompetent. ( Broomfield and Tyabji, 
Parshram Shivajiram v. Gulabsing Fat- 
•Jbsing. 167 I.C. 816=9 R.B 342=38 Bora.L R 
1306=A.I.R. 1937 Bom. 113. 


BOM. DT. MUN. ACT (1901), S. 23. 

--S. 37—Applicability—Promissory note by 

disqualified landholder after taking of temporary 
custody but before assumption of superinten¬ 
dence by Court of Wards—Validity—Suit on— 
Competency. See Bombay Court of Wards Act, 
Ss. 4 (1) and 10 (cj). 39 Bom.L.R. 189. 

-S. 44-A —Power to call for documents. 

S. 44-A gives the Court of Wards power to call 
for production of documents for the purposes of 
the Act referred to in S. 4 and other sections of 
the Act and not only for the purposes of Ss. 15 
and 16; and an enquiry under Ss. 15 and 16 is not 
a condition precedent for the exercise of the 
power. So also the mere fact that a claimant to 
the estate has filed a civil suit against the Court 
of Wards would not deprive it of the power to 
call for documents under S 44-A. (Davis, J. C. 
and Mehta J.) Takhtram Tulsidas v. Emperor. 
I.L R. (1939) Kar. 238=40 Cr.L.J. 75 = 11 R S. 
90=178 I.C. 381=A.I.R. 1938 Sind 217. 

BOMBAY DISTRICT MUNICIPAL ACT 
(III OF 1901), Ss. 11 (1) (c) (iv) and 22- 
Orders of District Judge and Assistant Judge in 
appeal relating to amendment of list of voters — 
Revision by High Court — Persona designata or 
Court. 

The whole scheme of Act III of 1901 is that in 
matters of dispute relating to Municipal election, 
while inquiry shall be held by a Judicial Officer 
as distinct from a Revenue Officer, that Judicial 
Officer shall hold an inquiry as a Persona desig¬ 
nata and not as a Court. It was not the intention 
of the Legislature that the words “judicial 
authority" in Cl. (iv) of sub-S. (1) ( c ) of S. 11 
should be construed to mean a Court as such. 
There is no distinction between an inquiry relat¬ 
ing to the validity of the election itself and 
objections regarding the lists of voters. Hence 
the orders of the District Judge and of the 
Assistant Judge in an appeal relating to the 
amendment of the list of voters are in the capa¬ 
city of persona designata and therefore an appli¬ 
cation against such orders does not fall under ^ 
\\\ C P- Code. (Davis, J.C. and Dadiba C. 
Mehta, 7.) Harchandrai v. Tando Adam Muni- 

* L ? T ( l 939 > Ka T- 121=176 I.C. 826 
—11 R.S. 38—A.I.R. 1938 Sind 153 


---(as amended in 1930), S. 23 (7-A )-Con- 

struetion Right of retiring president to preside — 

ff e Jr C fjl7i^T n ' C ° mPlianCe ~ U fata ‘ 10 Va,idily 

a V ^’4? °f the District Municipal 

YYVi h 'fVin S inserted by the Amending Act 
XXVI of 1930 confers on the retiring president 
the exclusive right and privilege of convening the 
meeting and pres'dmg until a new Chairman is 
elected for the meeting. It is the intention of 
the Legislature that the retiring president only 
and no one e se should have the right to preside. 
Ihe natural meaning of the language of the 
clause is that the retiring president is an integral 
part, or that his presence in the chair is an 
integral part, of the machinery for the election of 
a Uiairman at the meeting at which the new pre¬ 
sident has to be elected. It is not a reasonable 
construction of the clause to hold that it is a mere 
matter of procedure which can be disregarded 
without affecting the validity of the proceedings. 
(Broomfield and Tyabji, 77.) Trimbak Ravtizl 
Vishnu Waman. I.L.R. (1937) Bom. 158=167 
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BOM . DT. MUN. ACT (1901), S.46. 

I.C. 548=9 R.B. 332=38 Bom.L.R. 1314=A.I. 
R. i937 Bom. 114. 

_._—Ss. 46 and 48— Bye-laws and rules—Powers 

of Municipality to make—Rule for levy of toll 
—Bye-law imposing penalty for breach of rule—If 
competent. 

Matters relating to payment of tolls ought to 
be dealt with by rules under S. 46 of the Bombay 
District Municipal Act, and not by bye-laws 
under S. 48. A bye-law framed by a Municipa¬ 
lity imposing a penalty for the infringement of a 
rule under S. 46, prescribing payment of toll-tax 
on conveyances is not within the powers of a 
Municipality under S. 48. {Barite and Tyabp. 
r T \ PMPEROR V. VlSHNUSHANKAR. I.L.R. (1937) 
Bom 304=9 R.B. 365=168 I C. 219=38 Cr.L.J. 
538=39 Bom. L.R. 89=A.I.R. 1937 Bom. 150. 

_g 50 (2) (f)—“ Public street ”— Sub-soil — 

if vests' in Municipality—Public street converted 

to private street-Effect on right of owner to land. 

It does not follow from S. 3 (13) of the Bom¬ 
bay District Municipal Act that the soil of every 
nublic street must necessarily be of the owner- 
ship Of the Municipality. "Public streets' in 
S 50 (2) (/> cannot include the sub-soil, unless 
it'is definitely proved that the soil of any public 
street belongs to the Municipality, it cannot be 
oresumed to be of the ownership of the Munici¬ 
pality merely on the ground that it is used as a 
nublic street. The section cannot have the effect 
of depriving a person of any right of private 
property that he might have in the land used as a 
public street, nor does it vest the sub-soil of such 
land in the Municipality. When such land is no 
longer required as a public road or when it is 
converted into a private street from a public 
street, the owner can contend that by reason of 
such conversion the land of the street reverts to 

him. ( Lokur , /.) Chhotalal Banach a no v 
Borough Municipality of Nadiad. 187 I.C. 166 
=12 R B. 417=41 Bom.L.R. 1097=A.I.R. 1939 

Bom. 501. 


_S. 65 (3) — Scope — Non-compliance — Con¬ 
firmation of increased assessment without hearing 
ossessee—Legality — Suit to contest — If barred — 

S. 86. 

S. 65 (3) of the Act lays down an essential con¬ 
dition, namely, that the assessee who objects to an 
increase in his assessment must be afforded an 
opportunity of being heard ; and when that is not 
complied with the order passed by the assessing 
committee confirming the increased assessment 
is without jurisdiction and ultra vires. A suit by 
the assessee to cancel such assessment as being 
illegal and ultra vires is maintainable in a Civil 
Court and is not barred by S. 86 of the Act. S. 86 

is only an enabling section and does not oust the 
jurisdiction of the Civil Courts in a case where 
the attack goes to the very root of the assessment 
fixed. ( Rupchand and Mehta, AJ.Cs.) Kar- 
sondas DhaRAmsi v. The Karachi Munici¬ 
pality 30 S L.R. 59=164 I.C. 170=9 R.C. 43 
=A.I R. 1936 Sind 114. 

-S. 86—Construction and scope—Increased 

assessment to house-tax—Confirmation without 
hearing assessee—Suit to contest in Civil Court— 
If barred. See The Bombay District Municipal 
Act, S. 65 (3). 30 S.L.R. 59=A.I.R. 1936 Sind 
114. 


BOM. DT. POLICE ACT (1890), S, 48. 

-S. 96—Scope—Powers of Municipality— 

Refusal of permission to build on land which is 
intended to be acquired later by Municipality—If 
justified. See Land Acquisition Act, S. 23 39 

Bom.L.R. 142=A.I.R. 1937 Bom. 177. 

-S. 96 (5) —Offence under—Ingredients — 

Prosecution—Notice under S. 96 (3)— If condi¬ 
tion precedent to maintainability. 

In order to establish an offence under S. 96 (5) 
of the Bombay District Municipal Act, all that is 
necessary is to show that the accused had begun 
a construction, or started altering an existing 
construction, or added to it or re-constructed it r 
without giving a notice thereof in writing to the 
Municipality as required by S. 96 (1). The 
question whether a wrong notice was given by 
the Muncipality or no notice at all was given is 
entirely immaterial. The Municipality is not 
bound to give the notice mentioned in S. 96 (3) 
before launching a prosecution although ordinari¬ 
ly it would. But whether it does or does not 
give, the offence is complete under sub-S. (5) as 
soon as a person begins any construction, altera¬ 
tion, addition or reconstruction without the 
notice under sub-S. (1). ( Rangnekar, Ag. CJ. and 
Tyabji,J.) Bhaguji v. The Alandi Munici¬ 
pality. 166 I.C. 925=9 R.B. 267=38 Bom.L.R. 
1098=A.I.R. 1937 Bom. 37. 

-S. 139—Scope—If overrides S 1 of Bom¬ 
bay Markets and Fairs Act. See Bombay 
Markets and Fairs Act, S. 1. 42 Bom.L.R. 584. 

BOMBAY DISTRICT POLICE ACT (IV 
OF 1890, as amended in 1920), S. 6—Assistant 
Superintendent of Police—Power to issue search 
warrant under Prevention of Gambling Act. See 
Bombay Prevention of Gambling Act, Ss. 6 and 
7. 42 Bom L.R. 203. 

-S. 39-A—Order by District Magistrate 

under—Revision application to High Court— 
Competency. See Cr. P. Code, S. 435. A.I.R. 
1939 Sind 340. 

-S. 48 (1) (a)— Rule-making powers under — 

Extent and limits—Rule prohibiting processions 
along streets in specified areas except with pass 
obtained Previously from police authorities — If 
ultra vires. 

The rules which a District Superintendent or 
an Assistant Superintendent can make under S. 48 
(1) (n) of the Bombay District Police Act must 
be rules with reference to possible future events, 
but the rules as made can only regulate the con¬ 
duct of persons as members of assemblies and 
processions. A rule which provides that no pro¬ 
cession shall pass on or along the streets within 
specified areas unless a pass has been obtained 
from the Sub-Divisional Police Officer, having 
jurisdiction, or the District Superintendent of 
Police, and upon the conditions mentioned in the 
pass except bona fide religious or funeral or 
marriage processions, is not ultra vires. Such a 
rule no doubt involves that a person requiring a 
pass shall apply for it before the procession 
actually starts, but the actual prohibition under 
such a rule is against some action by a person 
who is at the time a member of an assembly or 
procession. (Beaumont, C.J.and IVadia, J.) Em¬ 
peror v. Djnkar Krjshnalal. 184 I.C. 203=12 
R.B. 154=40 Cr.L.J. 889=41 Bom.L.R. 557=A. 
I.R. 1939 Bom. 364. r- 
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BOM. DT. POLICE ACT (1890), S. 71. 

- S. 71— Scope—Order wider S. 42 prohibit¬ 
ing playing of music—Ringing of temple bell at 
time of worship—If breach—Presence of —Mens 
rea— Effect. 

A notification was issued by the District Magis¬ 
trate of Poona under S. 42 of the Bombay District 
Police Act, prohibiting the playing of music in or 
at a Hindu temple, which was specified in the 
notification. The accused, a worshipper at the 
temple, rang but once a small temple bell when he 
worshipped there, as was usual for the worship¬ 
pers to ring it when they visited the shrine to 
make darshan. 

Held, that the bell was not a musical instru¬ 
ment, and the mere ringing of the temple bell by 
the accused did not amount to the making of 
a music, although a bell could be used for the 
production of music, and the accused was not 
therefore liable to conviction for breach of the 
notification in question. 

IVasoodew, J .— In as much as the act of the 
accused in ringing the bell was in itself not con¬ 
trary to the notification, the mere presence of 
mens rea in the accused would not render him 
liable to conviction, because both the intention 
and the act must concur before any one could be 
convicted. ( Barlee and Wasoodew, J.T.) Emperor 
t ). Ramakrishna Gopal Bhide. 174 I.C. 478= 
39 Cr.L J. 408=10 R B. 454=40 Bom.L.R. 59= 
A.I.R. 1938 Bom. 179. 


BOMBAY FINANCE ACT (1932 as amended 
in 1939), Part VI— Scope—If ultra vires— 
Urban Immovable Property Tax—If tax on in¬ 
come or tax on capital value of lands and build¬ 
ings—Government of India Act (1935), S. 100 
(1) and (3) — Income-tax Act, S. 9. 

Part VI of the Bombay Finance Act of 1932, as 
amended in 1939, is not ultra vires the Provincial 
Government, and the Urban Immovable Property 
Tax imposed by that Act is a valid tax. It is a 
tax on lands and buildings, imposed on the owners 
qua owners, and assessed by a somewhat arbitrary 
but not inequitable standard, which is not depen¬ 
dent either on the income of the assessees or on 
the capital value of the properties. It is not a 
tax upon income. The charging S. 22 of the Act 
imposes the tax on lands and buildings, and not 
on income and the basis of the tax is annual 
value. This is an arbitrary basis which might be 
applied as well for ascertaining capital value as 
for ascertaining income. The fact that some 
concession is allowed to the small owner, and 
that an allowance may be made where the pro¬ 
perty is shown to produce no income cannot alter 
the nature of the tax. It is impossible to say 
that the tax is a tax on the capital value of the 
lands and buildings as it is imposed without any 


BOM. HERED. OFFICES ACT (1874), S. 9. 

legislature which may fluctuate or vary <>n the 
produce or income from it, it would he tax on the 
property. The measure of the tax is not itself 
the test. From the fact that the owner is liable 
to pay the tax it does not follow that the tax is 
income-tax. The impugned tax i^ not a tax on 
income. ( Beaumont , C.J ., Broomfield and 
Kania.JJ.) Sir Byramji Jkejkebhoy v. Province 
of Bombay. I.L.R. (1940) Bom. 58 = 186 I.C. 
817 = 12 R.B.* 379=3 Fed.L.J.'Part II) 25=42 
Bom.L.R. 10=1939 I.T R. 670 = A I.R 1940 
Bom. 65 (F.B.). 

BOMBAY HEREDITARY OFFICES ACT 
(III OF 1874), S. 4 —' IVatandar”—Meaning of 
—Person holding watan lands without acquiring 
office—Status of—Amendment Act (V of 1886), 
S. 2 —“Watandar family ” 

A “watandar” as defined by S. 4 of the Bombay 
Hereditary Offices Act means a person having an 
hereditary interest in a watan, f e . the hereditary 
office and the property attached thereto, and in¬ 
cludes, so far as watan property is concerned, a 
person holding watan property acquired in the 
manner set out in the den ition But a person 
who merely ac juires watan property without 
acquiring the office is not a watandar. and to such 
1 a person and his family the special law of inheri¬ 
tance enacted by the Watan Amending Act of 
1886 has no application. 

N. J. IVadia, /.—“Watandar family” in S. 2 of 
the Watan Amendment Act of 1886 must be taken 
to mean the family of a person who has a heredi¬ 
tary interest in the property of a watan and in 
the hereditary office and the riehts and privi¬ 
leges attached to that office ( Beaumont, C J. and 
Wadia.J.) Tarabai v. Murtacharya. I.L.R. 
1939 Bom. 576=185 I.C. 874=12 R.B. 275= 
41 Bom L.R. 924=A.I.R. 1939 Bom. 414. 

S. 5 — Permanent lease of watan land — Vali¬ 


dity. 

A permanent lease of watan lands is express¬ 
ly prohibited by S. 5 of the Bombay Watan Act. 
(Broomfield and Macklin , //.) Babasaheb Appa- 
sahf.bv. Laxmanappa Kamappa. 178 I C 854= 
11 RB 198=40 Bom.L.R. 1015=A.I R. 1938 
Bom. 492. 


-S. 5—Scope—If overridden by Bombay 

Land Revenue Act, S. 217. See Bombay Land 
Revenue Act, S. 217. 40 Bom L.R. 461. 

-S. 9—Construction—Jurisdiction of Collec¬ 
tor and Revenue Officer under—Alienation when 
to be declared null and void—Jurisdiction to 
decide whether there has been an alienation— 
Decision of Revenue Officer—Finality. 

Under S. 9 of the Bombay Hereditary Offices 
Act (Watan Act), an alienation of a Watan (that 
is the passing of the Watan into the 


1 . • . . 1 *. . t - - — — —«/ - r - - — o — <tiw c 1 jv. ownership 

relation to the capital value except so far as such or beneficial possession of a person not a Watan- 

va ue can be ascertained by reference to rateable dar of the same Watan), before the Act came 
value. I he tax in question falls within item 42 into force may be declared null and void 


of the Provincial List, List 3 of S. 100 (3) of 
the Government of India Act, 1935, and does not 
fall under items 54 and 55 of the Federal List, 
List 1 of S. 100 (1) of the Government of India 
Act. 

Kania, J .—If land and buildings are treated as 
investments and, the return, as income, is taxed, 
it is a tax on income. On the other hand, if the 
tax is on the lands and buildings themselves, and 
the assessment is on a standard named by the 


. --- by the 

Collector whenever it has taken place (a) other¬ 
wise than by virtue of a decree or order of a 
British Court and ( b ) without the consent of the 
Collector and transfer of ownership in the 
revenue records. The two conditions laid down 
by the section must both be satisfied before 
alienation can be set aside. The consent of the 
Collector must relate to the time when the lands 
pass to the ownership and beneficial possession of 
a non-watandar. Unless the alienation has takem 
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place before the Act without the consent of the 
Collector, and unless in addition to it the aliena¬ 
tion has taken place otherwise than by virtue of a 
decree or order, the revenue authorities have no 
power or jurisdiction to declare it null and void. 
A Collector acting under S. 9 is not in the same 
position as a Court and has no jurisdiction to 
decide finally the facts on which his jurisdiction 
depends. A Revenue Officer can exercise the 
prescribed powers if the conditions/mentioned in 
the statute are satisfied and has no jurisdiction to 
determine finally whether those conditions are in 
fact satisfied. If he holds after inquiry that a 
land is Government land and deals with it accor¬ 
dingly, or if he holds that there has been a breach 
of the conditions of an occupancy and forfeits the 
holding, but the Civil Court comes to the conclu¬ 
sion that the land was not Government land or 
that the conditions of the occupancy have not 
been broken, then the order of the Collector will 
be treated as a nullity which does not require to 
be set aside. It will be regarded as an order of 
an officer not "duly authorised in that behalf" 
within the meaning of S. 4 (a) (3) of the Revenue 
Jurisdiction Act. ( Broomfield and Tyabji.JJ.) 
^allappa v. Tukko. 11 R. (1937) Bom. 464= 
170 I.C. 801=10 R B. 121=39 Bom. L.R 288= 
A.I.R. 1937 Bom. 307. 

_g 9 _“ Passed by virtue of a decree into 

the ownership or beneficial possession, etc.”— 
Meaning of. 

The words "passed by virtue of a decree into 
the ownership or beneficial possession of a 
person not a Watandar" surely imply that there 
must have been a change of ownership or posses¬ 
sion effected by the decree. If the transfer of 
ownership and possession has taken place pre¬ 
viously, and the decree merely recognises or con¬ 
firms it, it cannot with propriety be said that it 
has taken place by virtue of a decree. (Broom- 
held and Tyabii, JJ.) Mallappa v. Tukko, 
I L.R. (1937) Bom. 464=170 I.C. 801 = 10 R B. 
^21=39 Bom. L.R. 288=A.I.R. 1937 Bom. 307. 

__—Ss 9 and 11— Jurisdiction of Collector — 

Status of watandar—Power to adjudicate on — 
Decision by Collector as to whether or not there 
has been alienation—Finality—1 f binding on Civil 

Courts. . . , , , . 

The determination of the status ot being a 
watandar is one of the matters from which the 
jurisdiction of the Collector is excluded, and 
there is no provision in the Watan Act (Heredi¬ 
tary Offices Act) for the determination by the 
Collector of what persons shall be held to be 
watandars, but only what persons shall be recog¬ 
nised as representatives of watandars. There is 
no warrant for holding that the Civil Courts arc 
bound by the finding of the Collector on the 
question of fact whether there has or has not 
been an alienation, in view of the language of 
Ss 9 and 11 of the Watan Act. (Broomfield and 
Tyabii, JJ.) Mallappa v. Tukko. I.L.R. (1937) 
Bom 464=170 I.C 801 = 10 R B. 121=39 Bom. 
L.R. 288=A.I.R. 1937 Bom. 307. 

_ S 11 —' "Alienation”—Meaning of—If covers 

title by immemorial possession—Bombay Land 

Revenue Code. S- S3. . c 

The alienation referred to m S. 11 of the 
Bombay Watan Act must be of the nature des¬ 
cribed in S. 10. The alienation described in S. 11, 


BOM. HERED. OFFICES ACT (1874), S. 1L 

read with S. 10, covers any case where a watan 
or any part thereof has passed without the sanc¬ 
tion of the Government into the ownership or 
beneficial possession of any person other than the 
otficiator or, if the property has not been assign¬ 
ed, into the ownership or beneficial possession of 
any person not a watander of the same watan. 
But the alienation referred to in S. 11 does not 
cover a title sought to be made under S-83 of the 
Bombay Land Revenue Code by possession from 
time immemorial. 

Quaere. —Whether the alienation under S. 11 
would cover other cases of a title sought to be 
established by adverse possession. ( Beaumont, 
C.J. ) Shamrao v. Holya Subhanna. 172 I.C. 
464=10 R.B. 283=39 Bom. L.R. 920=A.I.R. 
1937 Bom. 494. 

-S. 11— “Alienation”—Actual transfer or 

conveyance by watandar to stranger—If neces¬ 
sary. 

The word "alienation" in S. 11 does not neces¬ 
sarily imply a transfer or conveyance by a 
watandar to a stranger. What is meant by 
"alienation" is only the passing of watan pro¬ 
perty into the ownership or beneficial possession 
of any person other than the officiator or a 
person not a watandar of the same watan as th^ 
case may be. No transfer or conveyance by a 
watandar is necessary at all. (Broomfield and 
Tyabji, JJ.) Khangouda v. Secretary of State 
for India. I.L.R. (1937) Bom. 236=168 I.C. 73 
=9 R.B. 356=38 Bom.L R. 1308=A.I.R. 1937 
Bom. 121. 

-Ss. 11 and 11-A— IVatan lands—Entry of 

one adopted son as representative watandar — 
Adoption held invalid by competent Court — 
Orders annulling alienation and resuming lands 
and removing name from—If ultra vires— Suit by 
adopted son in Civil Court for register of declara¬ 
tion of title and for restoration of land—If barred 
—Revenue Jurisdiction Act, S. 4 (a). 

The holder of a watan died in about 1877 leav¬ 
ing three widows, F., Sh. and Sa. The last gave 
birth to a posthumous son who, however, died 
shortly after birth ; subsequently F adopted one C 
in 1901 and the plaintiff in 1908. The plaintiff was 
put in possession of the property of the deceased 
watandar and the Revenue authorities recognised 
his adoption and entered his name in place of the 
deceased watandar as one of the representative 
watandars, in 1909. In 1920, C sued the plaintiff 
claiming the property as the adopted son of the 
deceased watandar. The Court held both adop¬ 
tions invalid and the suit was dismissed finally. 
The plaintiff, however, continued in possession, 
but in 1926, the 4th defendant relying on the deci¬ 
sion of the Civil Court applied for restoration of 
the watan land to him as the heir of the deceased 
posthumous son of the former watandar. In 
September, 1926, the District Deputy Collector, 
on the application of the 4th defendant decided 
that the plaintiff was a stranger to the watan, and 
held the alienation of the lands to him was null 
and void and ordered the removal of his name. 

In June, 1927, the Commissioner, on the recom¬ 
mendation of the Collector, cancelled the order 
of 1909 by which the plaintiff's name had been 
entered ; and ordered the District Deputy Collec¬ 
tor to hold a fresh enquiry. As a result of the 
enquiry, the latter held that the lands should be ^ 
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restored to defendants 2 and 3, members of the 
watandar family and his order was confirmed on 
appeal by the Collector in June, 1929. Plaintiff 
then field a suit in 1930 against the Secretary of 
State and defendants 2 to 4 for a declaration of 
the title to hold the property and for restoration 
of the same. It was contended that the order 
setting aside the alienation and resuming the land 
and the order removing the plaintiff’s name from 
the register were ultra vires. There was a pre¬ 
vious suit in 1928 by the plaintiff against the 4th 
defendant seeking a declaration that he was the 
validly adopted son, but it was dismissed. 

Held. (1) if F had power to adopt at all, her 
adoption of C in 1901 would prima facie be valid, 
and that would render the subsequent adoption of 
the plaintiff invalid, and the Revenue authorities 
were therefore justified in holding the plaintiff to 
be a stranger to the watan, and the orders annul¬ 
ling the alienation under S. 11, and resuming the 
lands under S. 11-A, were legal orders and not 
Ultra vires; (2) that the suit regarded as a claim 
against Government relating to property apper¬ 
taining to the office of a village patil, was barred 
under S.4 (a) (1) of the Bombay Revenue Juris¬ 
diction Act; (3) that it also apparently fell under 
S. 4 (a) (4), regarded as a claim against Govern¬ 
ment relating to land declared by Government to 
be held for service; and (4) that the orders of the 
Revenue authorities not being ultra vires the suit, 
would be barred under Cl. (3) of S. 4 (a) as well 
as under Cls. (1) and (4) of S 4 (a) of the 
Revenue Jurisdiction Act. ( Broomfield ' and 
Tyabji, JJ.) Khangouda v. Secretary of State 
for India I.L R. (1937) Bom 236=168 I C 73 
=9 R.B 356=38 Bom. L.R. 1308=A.I.R 1937 
Bom. 121. 

-S 15—" Holder”—Meaning of — Widow of 

deceased watandar—Competency to effect — Com¬ 
mutation of service. 

The widow of a deceased watandar whose 
name has been entered as representative watan¬ 
dar is not a holder of the watan within the mean¬ 
ing of S. 15 of the Bombay Hereditary Village 
Offices Act, and she is not consequently compe¬ 
tent to enter into an agreement for commutation 
of services under that section. ( Broomfield and 
Macklin, JJ .) Government of Bombay v. Ganpat 
Manohar. I.L R. (1939) Bom 482=186 I C. 
324=12 R.B 321=41 Bom.L.R. 772=A.I.R 
1939 Bom. 398. 

-S. 34—“ Decree ”— Meaning. 

The word “decree” in S. 34 must be deemed to 
include the judgment on which the decree is 
based. (Broomfield and Tyabji, JJ .) Khangouda 
v. Secretary of State for India. I.L R. (1937) 
Bom. 236=168 I C 73=9 R.B. 356=38 Bom 
L.R. 1308=A.I R. 1937 Bom. 121. 

-Ss. 34 and 36 (3)— Construction and scope 

—Decree declaring adoption invalid—Power of 
Collector to remove name of adopted son from 
register. 

S. 34 does not say that the name of an adopted 
son whose name is registered as such, can only 
be removed when there is a decree setting aside 
the adoption. Under S. 36 (3) of the Act as 
amended in 1930, the Collector has power to 
amend the entry on production before him of a 
decree of a competent Court which gives any 
person the right to have his name registered as I 

D .—39 


6 io 

j BOM. H. C. RULES (App. Side), R. 1. 

the nearest heir of the deceased watandar in pre¬ 
ference to the person whose name has been 
ordered to be registered. It would be a strange 
position if the Collector could declare an aliena¬ 
tion null and void and resume the land, and vet 
should have no power to remove from the 
Register of representative watandars the name of 
a person whose adoption has been held to be 
invalid and who is held to have no title by a com¬ 
petent Court. ( Broomfield and Tyabji. JJ.) 
Khangouda v. Secretary of State. I.L R.(1937) 
Bom. 236=168 I.C. 73=9 R B 356=38 Bom. 
L.R. 1308=AI.R, 1937 Bom. 121. 

- S. 36 — Scope—Principle underlying—Rule 

of legal primogeniture—Applicability before 1910 
—Effect of Amending Act III of 1910. 

The real intention of S. 36 of the Bombay 
Hereditary Offices Act, as it stood before the 
amendment of 1910 was that the nearest heir of 
a deceased watandar was to be determined ac¬ 
cording to the rule of lineal primogeniture, and 
the Amending Act of 1910 merely made explicit 
the real intention of the section. The amendment 
of 1910 did not introduce the principle of lineal 
primogeniture for the first time. ( Wadia. J .) 
Basangowda v. Fakirgowda. I.L R. (1939) 
Bom. 123=179 I.C. 984=11 R B. 269=40 Bom. 
L.R. 1288=A I.R 1939 Bom. 56. 

-S. 36, proviso (3)— Suit to declare plain¬ 
tiff’s right as nearest heir of deceased watandar as 
against delendant -Defendant recognised by 
Government as representative watandar and enter¬ 
ed in the register—Absence of prayer to set aside 
order entering defendant—Limitation—Limitation 
Act, Arts. 14 and 120. 

Art. 14 of the Limitation Act has no application 
to a suit filed under S 36, proviso (3) of the 
Bombay Hereditary Offices Act. for a declaration 
that the plaintiff is the nearest heir of the deceas¬ 
ed last holder of a watan as against the defendant 
who has been recognised by the Government as 
the representative watandar without any express 
prayer for setting aside the order of the Collector 
entering the defendant’s name as the successor 
to the watan. The suit is really one for a decla¬ 
ration and is governed by Art. 120 of the Limita¬ 
tion Act. (Wadia. J.) Basangowda v Fakir¬ 
gowda I L.R. (1939) Bom. 123=179 I.C. 984= 

11 R.B. 269=40 Bom.L.R. 1288=A.I.R. 1939 
Bom. 56. 

——S. 58—Officiating kulkarni—Status—If 

l ^o S o e I vant - See Cr ‘ P - Code * s * 197. 40 Bom. 
JL.K. 1286. 

BOMBAY HIGH COURT CIVIL CIRCU¬ 
LARS (1925), Ch. VIII—Suit dismissed with 
costs—Several defendants incurring separate 
costs—Separate sets of costs—Award of- If 
justified. See Costs — Award of. 41 Bom.L.R. 
575. 

BOMBAY HIGH COURT RULES (Appel¬ 
late Side), Rr.l (a) and 2 (c)— Applicability— 
Finding that suit had for multifariousness — Fail- 
tire to amend plaint—Rejection—Pleader’s fee— 
Calculation. 

Where a plaint is rejected on the ground that 
the suit is bad for multifariousness, the plaintiff 
having failed to amend the plaint as ordered by 
the Court on its finding on the issue as to multi¬ 
fariousness, there is no decision on the merits 
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between the parties within the meaning of R. 1 of 
the Appellate Side Rules of the Bombay High 
Court. The case falls under R. 2 ( c ) and the 
plaintiff in such a case can only be required to 
pay one-fourth of the full fees payable under 
the rules as pleader's fee. (Broomfield and 
Mocklin, JJ.) Narha ri v. Baburao 183 I.C. 
655=12 R.B. 117=41 Bom.L.R. 413=A.I.R. 

1939 Bom. 299. _. . 

_ -g 1 ( a )—“Subject-matter —Meaning of. 

See Administration suit Pleader s Fee. 41 
B ° m - Arr 4 K R- 6—Applicability—Land ac- 

nuisition proceedings—Suit by owners of lands for 

declaration of invalidity and m,unct,o,,-Dismis¬ 
sal—Appeal— Valuation-Advocate s fee-Calcu- 

^A. 0 representative suit by owneres of properties 
which are sought to be compulsorily acquired for 
T declaration that the notifications under the 
Land Acquisition Act issued by the Government 
are ultra vires and illegal and for an injunction 
* ctraininz them from going on with the acquisi- 
tion proceedings is one in which the value of the 
subject matter is not c .pable of ascertainment. 
An appeal from a decree dismissing such a suit is 
ovwe-ned for purposes of advocate's fees by R. 
VI of Appendix E of the Appellate Side Rules of 
the High Court of Bombay. ( Broomfield and 
lA/atsoodew, JJ- ) Parshottam v. Secretary of 
Qtatf 174 I.C 67=10 R.B. 420=39 Bom.L.R. 
1257 == A..I.R 1938 Bom 148. 

_App. E, R. 97—“First hearing"—Meaning 

r_Engagement of two pleaders before date on 

which appeal is first heard—Fees of two pleaders 

__£ £ to b e allowed. See Bombay Pleaders Act, 

c ?n 38 Bom.L.R. 518. 

Zl__—(Original Side), R. 40 (Ch. II, Part I)— 
Advocate enrolled on original side—Right to 
appear in Mofussil Court without vakalatnama — 
Memorandum signed by himself—Sufficiency—C. 
P Code, 0.3, R- 4(5). 

Rule 40, in Ch. II, Part I of the Bombay High 
Court Rules is not confined to the High Court, 
but is intended to apply to all Courts in the Pre¬ 
sidency. An advocate enrolled on the original 
side of the High Court is not required to file any 
authority authorising him to appear in a Mofus¬ 
sil Court. Where such an advocate files a memo¬ 
randum signed by himself in accordance with 
Q. 3, R.4 (5), that is sufficient to entitle him to 
plead in a Mofussil Court, and the latter Court 
is not justifiedjn rejecting the memorandum and 
insisting on a vakalatnama. (Beaumont , CJ 
and Sen, /.) Ambedas Kashibhai v. Vadilal 
Chhaganlal. 42 Bom.L.R. 515=A.I.R. 1940 
Bom 272 

(1936), R 150—Effect of. See C. P. Code 


0.23, R. 3. 39 Bom L.R. 1179. 

-R. 314 —Receiver in execution — Appoint¬ 
ment-Right to—Attachment of property—If 
condition precedent. 

An attachment of property is not always a con¬ 
dition precedent to the appointment of a receiver 
in execution. In order that a receiver may be 
appointed, it is not necessary that there should be 
an attachment, or that an attachment once effect¬ 
ed should be subsisting. If the decree-holder 
makes out proper grounds for equitable or in¬ 
direct execution, a receiver can be appointed; and 
there is nothing in the High Court Rules which 
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prohibits such an appointment. ( IVadia , /.) 
Varjiwandas v. Maganlal. 39 Bom.L.R. 493 
=170 I.C. 850=10 R.B. 140=A.I R. 1937 Bom. 
382 

-R. 373—Scope—Award—Setting aside on 

ground of misconduct of arbitrator—Remedy— 
Suit—If lies. See Arbitration Act, S. 14. 38 
Bom.L.R. 380. 

-R. 444— Remuneration of Court Receiver — 

Transfer of money from the Accountant General 
to the Receiver—Right to commission. 

Where a Court Receiver gets a transfer to him¬ 
self as the guardian of the property of a minor, 
of a sum of money standing to the credit of the 
minor with the Accountant-General, it really 
amounts, only to a transfer of the sum in ques¬ 
tion from one officer of the Court to another. In 
such a case the receiver is not entitled under 
R. 444 of the Bombay High Court Rules (Origi¬ 
nal Side) to any remuneration. (Wadia, J.) 
Zulekhabai, In re. 39 Bom. L.R. 1175=173 1. 
C. 783=10 R.B. 379=A.I R. 1938 Bom. 75. 

-R. 767— Construction and scope— Mofussal 

Court—Proceedings for compulsory winding up 
of company—Costs — Taxation—General instruc¬ 
tion charges—If to be allowed—Rules—Practice 
to be followed. 

The words ‘ so far as the same are applicable" 
in R.767 of the Bombay High Court Rules (O.S) 
govern the rule that “the fees must be allowed as 
set forth and referred to in the second schedule"' 
referred to in the rule. It is not reasonable to 
apply the schedule in such a manner and for such 
reasons as to deprive parties of costs which they 
have necessarily and properly to incur. In pro¬ 
ceedings in mofussil Courts for compulsory wind¬ 
ing up of a company, the costs of which have to 
be taxed under R. 767, on the same scale as on the 
original side of the High Court, there is no rea¬ 
son or principle why advocates should be depriv¬ 
ed of fair remuneration for work necessarily 
undertaken by them which in the High Court 
would have to be done through counsel. The 
advocates in the mofussil are therefore entitled 
to “general instruction charges” including remu¬ 
neration for getting together the evidence, pre¬ 
paring themselves with the facts of the case and 
the law on the subject, and looking up the autho¬ 
rities for being able to address the Court. This 
is a species of work going beyond mere attend¬ 
ance in Court. In the mofussil special directions 
would ordinarily have to be applied for at the 
proper time, so as to indicate that in the opinion 
of the Court the questions of law involved were 
of such a nature and complexity that the advo¬ 
cates ought to be allowed special remuneration 
for the same; that the services rendered were 
such that counsel might properly have been brief¬ 
ed to render them in the High Court. A failure 
to observe the strict practice ought not to be 
made a ground for disallowing the item in the 
taxation of the bill of costs. ( Barlee and Tyabfi, 
JJ.) Chhotalal v. Someshwar. 39 Bom. L.R. 
820=173 I.C. 489=10 R.B. 337=A I.R. 1938 
Bom. 10. 

-R. 767—-Mofussil Court—Proceedings for 

compulsory winding up of company—Incidental 
or interlocutory proceedings in—Costs of—Order 
as to—Jurisdiction of Court and of taxing officer 
—Nature of jurisdiction in appeal from taxing. 
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officer—Duty of parties and advocates to apply 
for orders and directions—Duty of Court. See 
C. P. Code, S. 35. 39 Bom.L.R. 820. 

- R. 865—“ Given in charge to the jury ’— 

Jury empanelled and challenged and sworn in — 
Substance of offence charged not stated to jury — 
Prisoner if given in charge—Alteration of charge 
necessitating special jury — Permissibility. 

The expression "given in charge to the jury" is 
used in R. 865 of the High Court rules in a 
technical sense The question whether the 
prisoners have been given in charge to a jury 
must be determined by reference to the form of 
the oath administered and the procedure follow¬ 
ed thereafter. When the jury has been merely 
sworn in and allowed to be challenged with a 
view to their trying the accused in due turn, but 
the substance of the offence charged in the indict¬ 
ment has not been stated to the jury, it cannot be 
said that the accused has been given in charge to 
jury. But even if the prisoner has been given in 
charge to a common jury,.the rule will not operate 
as a bar to the trial of the prisoner by a special 
jury on an altered charge. (IVassoodew , J ) 
Emperor v. Yeshvant Vithu. I.L.R (1937) 
Bom. 369=170 I.C 153=38 Cr.L.J 850 (2)=10 
R.B. 49=39 Bom.L.R. 355=A.I R. 1937 Bom. 
260. 

•Tables of Fees, Items 54 and 55—Ex 
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to Rs. 449—10—6. The Judge allowed a sum of 
Rs. 400 for costs in decreeing the suit. The plain¬ 
tiff appealed against the order for costs. 

Held, that the case was one in which either the 
costs should have been taxed or else a sum should 
be allowed which would provide reasonable 
remuneration for the solicitors and also cover 
the out-of-pocket expenses. A sum of Rs. 65 f * was 
allowed as the lump sum costs. ( Beaumont , C.J. 
and Kama, J.) Abdul Lai.if v. Khalaf Abdulla. 
42 Bom.L.R. 578. 

BOMBAY JAIL MANUAL, R. 387 (c )-Ordcr 
of Court in conflict with — Procedure. 

The rules of the Jail Manual are administra¬ 
tive rules for the guidance of the Jail officials, 
and it is for the Jailor to keep in safe custody a 
prisoner consigned to his care under the lawful 
order of the Court. If any conllict occurs bet- 
ween an order of Court and an administrative 
rule, the order of Court should be sent to the 
High Court through proper channels for consi¬ 
deration and modification, if need be. {Davis, J. 
C. and Mehta, A.J C.) Emperor v. Kadu 29 S 
L R 353=164 I.C. 576=9 R.S. 49=37 Cr L.j! 
1003=1936 Cr.C. 802=A I.R 1936 Sind 125. 

BOMBAY JURISDICTION OF TAGIR- 
DARS’ REGULATION (XIII OF 1830), S. 4 

—Construction—Execution of decree by Jagirdar — 
j Sale of agriculturists’ land—Procedure—Applica¬ 
tion to set aside sale—District Judge’s power to 
transfer to Subordinate Judge's Court. 

S. 4 of the Bombay Regulation XIII of 1830 
gives authority to the Jagirdar to execute his own 
decrees. That does not mean that the sale of 
land of an agriculturist must be done bv him, and 
no other person has a right to do so. The regula- 


parte motion and hearing of motion—Costs to be 
awarded—Proper rule as to — Practice. 

It is desirable that Judges hearing ex parte 
motions on the original side of the High Court; 
instead of making the costs of the ex parte 
motion costs in the motion to be heard on notice, 
reserve the costs to be dealt with on the hearing 

of the motion. Then the Judge who hears the tion lays down no special procedure at all and 
motion can allow such additional sum beyond the therefore the normal rule found in the Code of 


costs of the motion as he thinks will compensate 
the successful party for the costs of the ex parte 
motion. ( Beaumont, C. J. and Rangnekar, J.) 
Calico Printers Association v. Ahmed Abdul 
Karim Bros. 60 Bom. 861=164 I C 695=9 R. 
B. 91=38 Bom.L.R. 531=A.I.R. 1936 Bom. 310. 

Table of fees, Item 56 —Construction and 


scope—"Unless otherwise ordered"—Discretion 
of trial Judge in allowing costs of Solicitor. 

Under item 56 of the Table of fees given in the 
Bombay High Court Rules (Original Side), costs 
for ex parte short causes, "unless otherwise 
ordered" confer a complete discretion upon the 
trial Judge, and it is not desirable that the Appel¬ 
late Court should seek to limit the grounds upon 
which that discretion should be exercised. It 
was contemplated that the fixing of lump sum 
would save expenses and discharge unnecessary 
work and would at the same time provides reason¬ 
able remuneration for the solicitor. In a suit to 
recover a sum of Rs. 15,000 odd, the defendants 
who were residents of Arabia remained ex parte. 
An effort to serve them in accordance with the 
provisions of O. 5, R. 26, C. P. Code, proved 
abortive and ultimately substituted service had to 
be effected, and as the defendants were Arabians, 
many documents had to be translated into Arabic*. 
The plaintiff's solicitors had to do a good deal of 
work, substantially more than they would have 
to do normally on an ex parte short cause. The 
Solicitors filed an affidavit setting out in detail 
the out-of-pocket expenses which amounted 


Civil Procedure under which sales of property 
of agriculturists are required to be transferred to 
the Collector applies also to the Jagirdar’s 
decrees. The District Judge has jurisdiction to 
transfer an application to set aside a sale from 
th e Jagirdar s Court to a Subordinate Judge's 
C^ourt. {Kama, J.) Malegaon I3udruk Co opera- 

tive Credit Society v. Gangadhar Narayan 42 

Dom.L.K. 525, 

?tS?£ B £ Y KHOTI SETTLEMENT ACT 
f 1 OF 1880), S. 5— Applicability—Tenant proved 
to be in occupation from 1848-Absence of proof 
of prior occupation—Permanent tenancy—Pre- 
sumption oi—Presumxlur retro— Application of 

^ i ee ?°o B c A o. Lan,) Revenue Code, 

b. 83. 40 Bom.L.R, 534. 

——-S. 6— Permanent tenant of Khoti land— 
Mortgage with possession for term—Effect of— 
Vendee from tenant after expiry of term of mort- 

gaff e Right and status of vendee—Right to 
redeem mortgage. 

Where a permanent tenant of Khoti lands 
executed a mortgage with possession for a term, 
and the mortgagee is in actual possession, the 
mortgagee, as the actual holder of the land, is to 
be deemed to be the tenant of that land, by virtue 
ot b. 6 of the Bombay Khoti Settlement Act. But 
under the proviso to S. 6, the actual holder being 
in possession as mortgagee, his occupation or 
cultivation must, for the purposes of S. 6, be 
deemed to be the occupation or cultivation of the 
mortgagor. So that if the mortgagor (permanent 
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tenant) transfers his right, title and interest by 
way of sale to another person, it must be held 
that the transferee steps into the shoes of the 
mortgagor, and must be deemed to be the actual 
holder, and the rights which can be claimed 
by the actual holder under S. 6 become 
vested in such transferee. The transferee thus 
becomes the actual holder and is entitled to 
redeem the mortgage, though the transfer m his 
favour has not been made with the consent of the 
Khots or the managing Khot. The transferee is 
at least an ordinary tenant entitled to be in pos- 
session until evicted by the Khots m excise of 
the right conferred on them by S. 10 of the Act. 
(Lokur I .) Gafur Usman v. Sakharam Tan- 
^ _ T T R (1939) Bom. 713—41 Bom.LR, 

1199=186 1^.643=12 R.B. 357=A.I.R. 1940 

Bom. 15. _ 

__,g s g an d 8— Scope of — Unauthorised 

transfer 'of Khoti land by occupancy tenant— 
effect—Rights and status of transferee—Posses- 
son for over 12 years—If becomes occupancy 

tenant— Right of Khot to e/ecl—Notice to quit. 

Tne respondents were the Khots of a village, 
n who was an occupancy tenant of the lands 
sold the same on 13-5—1896 to the appellants. 
a f tpr D'S. death, his nephew sold the same lands 
to the respondents on 2i—10—1927, and in 
December, 1928, passed a rajinama in their favour. 
The respondents, the admitted Khots of the 
nrruoancy holding of D , gave notice to the appel¬ 
lants to quit on 27—12—1929 under S. 84 of the 
Bombay Land Revenue Code, and on 7—12—1930, 

sued for ejectment of the appellants and for 
possession. The appellants pleaded that they had 
become occupancy tenants of the respondents by 
reason of their having held the occupancy hold¬ 
ing adversely to the respondents for over 12 

ye ?/c/d, (1) that under S. 6 of the Khoti Settle¬ 
ment Act, the appellants became the tenants of 
the respondents by virtue of the sale in their 
favour by D, in 1896; (2) that in the absence of 
any special agreement set up by the appellants, 
the latter become yearly or annual tenants of the 
respondents under S. 8 of the Act; (3)that the 
appellants, as transferees under a wrong transfer 
could not claim to be occupancy tenants merely 
because they had been in possession for over 12 
years and set up adverse possession; and (4) 
that the respondents, having determined the 
tenancy by a notice to quit under S. 84 of the 
Land Revenue Act, were entitled to evict the 
aooellants. ( Rangnekar and Sen JJ) Ram- 
Krishna Baburao. 175 I C. 518—10 R.B. 564 
= 40 Bom.L.R. 390=A.I.R. 1938 Bom. 284. 

_Ss. 8 and 10 —Permanent tenant of Khoti 

l an ds—Transfer by sale—Absence of consent of 
Khots — Effect—Status of transferee—If mere 

trespasser or ordinary tenant. 

Where a permanent tenant of Kularag Khoti 
lands sells his rights to another without the con¬ 
sent of the Khots or the managing Khot, the only 
result is that the Khots thereby get the right to 
dispose of the lands as they choose, and it is open 
them to evict the transferee and take posses¬ 
sion of the lands under S. 10 of the Bombay 
Khoti Settlement Act. But it does not follow 
that the transfer without the consent of the Khots 
or the managing Khot does not confer any inte- 
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rest in the khoti lands on the transferee. The 
transferee is not a trespasser. The permanent 
tenancy is terminated by such transfer, and the 
transferee becomes only an ordinary tenant within 
the meaning of S. 8 of the Act, and the Khots 
would be entitled to eject the transferee, who is 
only an ordinary annual tenant, after giving him 
a proper notice to quit under S. 84 of the Bombay 
Land Revenue Code. But until the tenancy is 
determined by such a notice, the transferee is 
entitled to remain in possession of the lands as a 
tenant. (Lokur, J.) Gafur Usman v. Sakharam 
Tanshet 41 Bom L R, 1199=1 LR (1939) 

B ° m Z 13 ~ 186 I C. 643=12 R.B. 357=A.I.R. 
1940 Bom. 15. 

-—Ss. 9 and 10— Sale or relinquishment of 

holding—Content of managing Khot— Sufficiency 
and validity—Presumption of consent—If arises 
from fact of managing Khot being party to 
deed. 

The managing Khot is entitled under S. 9 of 
the Khoti Settlement Act to give consent to a 
transfer by way of sale of a holding. But ! the 
consent to be a valid consent on behalf of all the 
Khots under S. 9 must be given by him as mana¬ 
ging Khot and not in his individual capacity. 
The consent must also be express and cannot be 
presumed from the mere fact that the managing 
Khot himself is the executant of the deed of 
transfer in his personal capacity. The same con¬ 
sideration as to the necessity of the consent of 
the managing Khot as such also apply to a relin¬ 
quishment under S. 10 of the Act. (Macklin, J.) 
Vinayak Yeshwant v. Ghanashyam. 164 I.C. 
177=9 R B. 59=38 Bom. L.R. 5ll=A.I.R. 1936 
Bom. 287. 

-(as amended in 1912), S. 9 —Scope—If re¬ 
trospective. 

The amendment to S. 9 of the Khoti Settlement 
Act made in 1912 has no retrospective effect and 
does not apply to the case of a transfer made by 
the tenant prior to 1912. ( Rangnekar , and Sen, JJ.) 
Ramkrishna v. Bapu Rao. 175 I.C. 518=10 R. 
B 564=40 Bom. L.R. 390=A.I.R. 1938 Bom. 
284. 

BOMBAY LAND REVENUE CODE (V OF 
1879)— Construction—Rule of strict construc¬ 
tion. 

The Land Revenue Code not only imposes a 
pecuniary burden on the subjects but restricts the 
use and enjoyment of his property. Such a 
statute must always be strictly construed. The 
proprietor is therefore entitled to ask the Court 
to construe it in his favour. (IVassoodew, /.) 
Rai Chand Gulab Chand v. Secretary of State. 
185 I.C 495=12 R B. 242=41 Bom. L.R. 1077= 
A.I.R. 1939 Bom. 505. 

-—S. 31 (2)— Applicability—If confined to 

public sales by auction—Private sale—Purchase by 
revenue officer—If prohibited. 

S. 31 (2) of the Bombay Land Revenue Code 
which prohibits a Revenue Officer from being 
directly or indirectly concerned in any of the 
transactions or acts set out in it, is not confined to 
purchases at public sales; it prohibits purchases 
by Revenue Officers, without express permission 
of Government, not only at public sales by auction 
but also at private sales. The section itself does 
not in particular refer to a purchase at a public 
sale or a private sale and makes no distinction of 
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that character. The prohibition cannot be res¬ 
tricted to a purchase at a public sale only. 

( Rangnekar , J.) Dharwar Urban Bank Ltd. v. 
Krishnarao. I.L.R. (1937) Bom 293=169 I C. 
381=10 R.B. 22=39 Bom L R. 203=A.I.R. 1937 
Bom. 198. 

-S. 48— Applicability — Altered assessment — 

When leviable—Intention to use or actual use. 

S. 48 of the Bombay Land Revenue Code comes 
into operation when land is put to any use un¬ 
connected with agriculture. The determining 
factor in the levy of altered assessment under 
S. 48 is the altered use to which the property is 
put. But the mere intention to use property for 
a particular purpose, without its actual use for 
that purpose, will not enable Government to alter 
the agricultural assessment which is the lowest 
standard of assessment on property under the 
Land Revenue Code. ( Wassoodew , J.) Rai 

Chand Gulab Chand v. Sfcretary of State. 
185 I C. 495=12 R B. 242=41 Bom.L.R. 1077 = 
A,I.R. 1939 Bom. 505. 

-S. 48— ''Fixed” — Meaning. 

The word “fixed" in S. 48 of the Bombay Land 
Revenue Code as it stood before the amendment 
of 1901 cannot mean “fixed in peroetuity”. (Davis, 
J.C. and Rupchund, A.J.C.) Ramchakd v. Secre¬ 
tary of State for India in Council. 29S.LR. 
382=163 I.C. 887=9 R.S. 17=A.I.R. 1936 Sind 
108, 

-S. AS—Revised assessment—Power to levy 

retrospectively. 

The Collector has no power to levy revised 
assessment retrospectively. (Broomfield and 
Tyabji, JJ.) Ahmadabad Ginning and Manu¬ 
facturing Co., Ltd. v. Secretary of State. 39 
Bom. L.R. 266=169 I.C. 542=10 R.B. 39=A.I. 
R. 1937 Bom. 226. 

S.48— Scope—Conversion of agricultural 
land to non agricultural use by trespasser—Altered 
assesment—If leviable. 

S. 48 of the Bombay Land Revenue Code which 
provides for the levy of altered assessment when 
land held for agricultural purposes is converted 
to a non-agricultural purpose, makes no distinc¬ 
tion between conversion of the land by the occu¬ 
pant or persons holding through or under him, 
and by trespassers without the knowledge or 
oermission of the occupant. (Beaumont, C J. and 
Wadia, J.) Secretary of State for India v. 
Ganf.sh Narayan. I.L.R. (1937) Bom. 801 = 
172 I C 194=10 R B. 257=39 Bom.L.R. 885= 
A.I.R. 1937 Bom. 456. 

--Ss. 48 and 52— Agricultural lands conver¬ 
ted to non-agricultural use—Government Permit¬ 
ting and levying fine — Non-levy of altered assess- 
ment Effect—If bar to subsequent levy of revised 
assessment. 

Where agricultural lands are appropriated to 
non-agricultural purposes, i.e., building purposes, 
with the permission of the Government on pay¬ 
ment of fine, and the Government do not then 
levy an altered assessment on such lands that 
does not imply that there is any agreement on the 
part of the Government that the assessment 
would not be altered. It is still open to the 
Government to levy an altered assessment on a 
non-agricultural basis. It would be opposed to 
principle to imply, from the mere circumstance 
that non-agricultural assessment has not been 
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previously levied, any limitation on the preroga¬ 
tive of the Crown to assess the land to land 
revenue, and to revise the assessment periodically 
according to law. (Broomfield and Tyabji, JJ.) 
Ahmadabad Ginning and Manufacturing Co., 
Ltd. v. Secretary of State. 169 I.C. 542=10 R. 
B 39=39 Bom. L.R. 266=A.I.R. 1937 Bom. 
226. 

-S. 48(1) and (2)— Construction and rela¬ 
tive scope of. 

Cl. (1) of S. 48 of the Bombay Land Revenue 
Code clearly means that assessments are to be 
made in future, and shall be deemed to have been 
made in the past with reference to the use of the 
land. It may also mean that whether assessments 
are actually fixed with reference to the use of the 
land or not, they shall be deemed to have been so 
fixed. But in any case Cl. (1) lays down the con¬ 
ditions for the operation of Cl. (2). It cannot be 
held that it deals with two categories of cases, 
only one of which is dealt with by Cl. (2) and the 
other not at all. (Broomfield and Tyabji, JJ.) 
A H M EDA BA I) GIN NING A N D M A N U FACT U RI NO Co., 

Ltd z' Secretary of State. 169 I.C. 542=10 R. 
B. 39=39 Bom.L.R. 266=A I.R. 1937 Bom. 226. 

-S, 65— Construction —“ Farm-building ”— If 

includes godown. 

The term “farm-building” in S. 65 of the l and 
Revenue Code would absorb within its meaning 
many kinds and classes of buildings such as store¬ 
houses for implements, manure, seed and farm 
produce, and would include a godown. The cha¬ 
racter of the building or the amount of money 
spent upon its construction is immaterial in judg¬ 
ing the purpose for which it is eventually put by 
the former. It cannot be said that a strong or 
substantial store-house or a godown is unneces¬ 
sary for facilitating farm operations and the pro¬ 
tection of agricultural produce; the substantial 
character of a godow'n cannot alter its character 
as farm-building. (Wassoodew, J.) Rai ( hand 
Gulab Chand v Secrf.ta^y of State. 185 I C. 
495=12 RB. 242 = 41 Bom.L.R. 1077=A.I.R. 
1939 Bom. 505. 

-S. 65 -"Make any other improvements there¬ 
on for the better cultivation of the land ”— Mean¬ 
ing of—Erection of godown to store agricultural 
produce, such as grass for being sold in favoura¬ 
ble market—If protected—Altered assessment—If 
justified on ground of non-agricultural use. 

The words “make any other improvements 
thereon for the better cultivation of the land” in 
S. 65 of the Bombay Land Revenue Code, ought 
not to receive a narrow construction limited to 
some object directly connected with agricultural 
operations or the act of production merely. Any 
improvement which conduces to profitable hus¬ 
bandry and facilitates the marketing of agricul¬ 
tural produce would fall within the class of im¬ 
provements protected by S. 65. That would in¬ 
clude provision for store-houses made by an 
agriculturist for the protection of his agricultural 
produces until it leaves his farm. Thus, if grass 
as agricultural produce is cut, pressed, baled and 
stored in a godown with the object of eventually 
selling it when the market improves and it is 
profitable to sell the produce, the construction of 
a godown which facilitates that object would be 
protected. The erection of a godown for such 
purpose would not be a ground for holding that 
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the land has been “used for any purpose uncon¬ 
nected with agriculture” within the meaning of R. 
80 of the Land Revenue Rules or be a basis upon 
which altered assessment can be levied. 
(IVassoodew , /.) Rai Chand Gulad Chandv. 
Secretary of State. 185 I.C. 495=12 R.B. 242 
=41 Bom.L.R. 1077=A.I.R. 1939 Bom. 505. 

-S. 65— Scope — Kinds of improvement — 

Enumeration of—If exhaustive. 

Tne use of the words “ farm-buildings, wells 
or tanks” in S. 65 of the Bombay Land Revenue 
Code does not exhaust but only illustrates the 
kind of improvements intended by the Legislature 
to entitle the owner to the benefit of lesser assess¬ 
ment. ( IVassoodew , J.) Rai Chand Gular 
Chand v. Secretary of State. 185 I.C. 495=12 

R. B. 242=41 Bom.L.R. 1077=A.I.R. 1939 Bom. 
505. 

-S. 66—Applicability—User of agricultural 

land for non-agricultural purposes by trespasser 
without consent or knowledge of occupant — Lia¬ 
bility of occupant to fine. 

S. 66 of the Bombay Land Revenue Code is not 
confined to user of agricultural land for non- 
agricultural purposes by the occupant or any of 
the persons referred to in the first paragraph of 

S. 65 i.e , servants, tenants, agents or other legal 
representatives. The words of the section are 
quite general and clearly include the case of user 
by even a trespasser; and an occupant is liable to 
fine under S- 66, if there is any user of his agri¬ 
cultural land for purposes other than agriculture, 
whether or not the occupant has consented to or 
has knowledge of such user. ( Beaumont , CJ. and 
IVadia, J.) Secretary of State for Indian. 
Ganesh Narayan. I.L.R. (1937) Bom. 801= 
172 I.C. 194=10 R.B. 257=39 Bom.L.R. 885= 
A.I.R. 1937 Bom. 456. 

-S. 83— Applicability — Khoti lands —Presu- 

mitur retro— Application of doctrine — Tenant 
shown to be in occupation from 1848— Absence of 
proof of prior occupation—Rent notes passed to 
landlord from 1855 to 1901 admitting annual 
tenancy—Presumption of permanent tenancy. 

The doctrine of presumitur retro might apply 
to a case falling under S. 83 of the Bombay Land 
Revenue Code where the only thing to be proved 
is that the the origin of the tenancy was lost in 
antiquity, that is, it cannot be proved to have 
commenced from a particular year or period. In 
such a case if the tenant proves that he was on 
the land, say in 1848, and if it is not shown that 
his occupation commenced in that year, a pre¬ 
sumption could be made that his ancestors were 
on the land even before that date, though there is 
no presumption as to the actual date from which 
the occupation commenced. But the doctrine has 
no scope for application to a case falling under S. 
5 of the Bombay Khoti Settlement Act; that sec¬ 
tion requires proof of occupation from or before 
a particular year and the burden lies on the 
tenant to prove that particular fact. The fact 
that the tenant was proved to be on the land in 
1848, three years after the particular year fixed 
by S. 5, would not entitle him to the benefit of the 
presumption that his tenancy began from or be¬ 
fore 1845—1846. Where the evidence establishes 
the tenant's possession since 1848,*but there is no 
definite evidence that he was on the land before 
that year, and it is found that there were various 
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“T? . paSSed b / the . tenant ' s ancestors and 

1855 to 1901 Emitting an annual 
Sf /l t lG tenant cannot be held to have esta- 
£“ sb f d T Pe To nent tenanc y u nder S. 83 of the 

cla??n ba tL L s a p nd £ eV ?c Ue c Act ' Nor can the tenant 
cla m the benefit of S. 5 of the Khoti Settlement 

Act, when his possession is not shown to have 

~ e - ed ° n or before 1845-1846. ( Divatia , /.) 

I L R mq^r! R r MSH e L V ' Shankar Sakharam. 

ihfi-40 r } T B ?> m r 524=177 1 C. 614=11 R.B. 

106-40 Bom.L.R 534=A.I.R. 1938 Bom. 381 . 

TTZlnin J* ‘ W l , tcab * lit y lo khoti tenures— 
General and special enactments. 

gim^re.—VVhether S. 83 of the Bombay Land 
un,W^ e V^ u,c ! a PPty to a case falling 

reRarfl S Vn °. f , the f Khot \ Settlement Act, having 

ennrtmpn? f ? ct that t,ie Iatter is a special 

l W J , 7 l e the . form er remains a general 

V Shankar r Dwatia> T Sonu Kashiramshet 

-177 T r A 1 S / K , H , A * A K• J - L R 0938) Bom, 524 

=i”i 0 ..a 4 Si R 3, B ,; »-•*•*• *« 


S. 83 Applicability — Watan lands—Per- 
wanent tenancy—Acquisition by adverse posses¬ 
sion C ondttions of. 

S. 83 of the Land Revenue Code would ap I y 
in the case of watan lands if the tenancy is shown 
to have commenced before the watan lands were 
rendered inalienable by the operation of Regula¬ 
tion No. 16 of 1827. Tenants of watan lands 
whose tenancy has commenced subsequently 
cannot acquire title to a permanent tenancy of 
the lands by adverse possession as against the 
watan lands from whom they hold. When the 
tenancy has been ascertained with reasonable 
definiteness, S. 83 cannot in terms assist the 
tenant. The section has no application to a case 
where the commencement of the tenancy has been 
traced either to particular year or to a reasonably 
short and definite period of time on satisfactory 
evidence. ( Broomfield and Sen, //.) Krishna 
Bhima v. Lahmjbai. I.L.R. (1938) Bom 465= 

17 5 LC. 398=11 R.B. 30=40 Bom.L.R. 439= 
A.I.R. 1938 Bom. 316. 


-S. 83— Landlord’s right to claim enhanced 

rent—Burden of proof. 

The right of the landlord to claim enhanced 
rent from his tenants is regulated by S. 83 of the 
Land Revenue Code, and the words “if he have 
the same either by virtue of agreement, usage or 
otherwise” in the saving clause of the section, 
cast the burden primarily on the landlord to 
establish the right vvhich he claims. It is not for 
the tenants to establish that fixity of rent attaches 
to their tenure. ( IVassoodew , /.) * Suryaji Rao 
v. Shivakacharu. 186 I.C. 445=12 R B. 335= 
41 Bom.L.R. 951=A.I.R 1939 Bom. 421. 

-S. 83— “Or otherwise ”— Construction — If 

ejusdem generis with preceding words. 

The words “or otherwise” cannot be interpret¬ 
ed as ejudem generis with the words “agreement 
or usage” preceding them. The term “or other¬ 
wise” cannot be said to be controlled by its 
association with the preceding words “agreement 
or usage.” ( IVassoodew, J.) Suryaji Rao v. 
Shivakacharu. 186 I.C. 445=12 R.B. 335=41 
Bom.L.R. 951=A.I R. 1939 Bom. 421. 

-S. 83— Rent—Rate—Demand for enhanced 

rate—Propriety of—Just and reasonable rate— 
What is. 
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income as purchaser, as soon as the superior 
holder receives it from the treasury. (Broom¬ 
field and Macklin, JJ ) Dattatkaya v. Sadashiv. 
185 I.C. 839=12 RB. 271=41 Bom.L.R. 882== 
A.I.R. 1939 Bom. 513. 

Ss. 86 and 87— Co-sharers of inam village 


BOM. LAND REV. CODE (1879), S. 83. 

If the landlord is not hampered by agreement 
or ancient usage to enhance the rent, and if in 
accordance with the prevailing rates of the 
locality, the landlord in other instances has been 
raising the rent, S. 83 of the Bombay Land 
Revenue Code would not exempt the tenant from 

yielding to the demand if it is just and reason*- | —«■,»“ ,7 ' Tilla a e For,,, 3- 

to- th* nrevailinsr rates. 1 he ^ ^ khatedar jor share 0 j i an j reven uc 

directly—Proper remedy. 

It is only the register d managing inamdar who 
has the sole right to manage the village, i.e., to 
recover revenue, etc. If it were not so, every co¬ 
sharer who is not registered in the Village Form 
No. 3, as such, might file a suit to recover his 
own share individually from different kliatedars 
in the village. Co-sharers who are not recogni¬ 
sed as managing inamdars and whose names are 
not registered in the Village Form No. 3, though 
they are entered as sharers in the khataioni can¬ 
not file a suit or seek assistance against the 
khatedars directly. Their remedy is to sue the 
managing inamdars for an account and to reco¬ 
ver their share in the land revenue which may 
have been recovered or which may have been 
negligently omitted to be recovered by the mana¬ 
ging inamdars. ( Lokur , J.) Narhar Sonajf.e v. 
Trimdak Shridar. 12 R.B. 255=185 I C. 608= 
41 Bom.L.R. 1174=A.I.R. 1940 Bom. 12. 


ble having regard to the prevailing rates 
proper standard to apply under S. 83 in fixing a 
just and reasonable rate, would be the prevail¬ 
ing rates in the * locality, particularly the rates 
which the landlord has levied for similar class of 
land let out for similar purposes. (Wassoodew, 
J.) Suryaji Rao V. Shivakacharu. 186 I.C 
445=12 R.B. 335=41 Bom.L.R. 951=A.I.R. 
1939 Bom. 421. 

S. 83—Title by possession from time 


immemorial—If alienation under S. 11, watan 
Act. See Bombay Hereditary Offices (Watan) 
Act, S. 11. 39 Bom.L.R. 920. 

-S. 83— "Usage"—Meaning of—Evidence. 

The term “usage” in S- 83 might imply practice 
prevailing in a locality or business under uniform 
or common circumstances and conditions. It is 
generally qualified by antiquity, as a practice 
long continued or shown to have existed im- 
memorially. It is therefore reasonable to expect 
that evidence of usage should be in relation to 
circumstances which are similar or common 
prevailing for a long time as opposed to current 
practice. ( Wassoydew , J.) Suryaji Rao v. 
Shivakacharu. 186 I.C 445 = 12 R B. 335=41 
Bom.L.R. 951=A.I.R. 1939 Bom. 421. 

-S. 84— Notice under—Proper service of — 

What amounts to—Notice sent by registered post 
but refused by tenant—Sufficiency. 

All that S. 84 of the Bombay Land Revenue 
Code requires the landlord to do is to give to the 
tenant a notice in writing ; if the landlord sends 
such a notice by registered post or through the 
village officers, but the tenant declines or refuses 
to accept the notice it must be held that the notice 
is properly served. ( Broomfield and Macklin, 
JJ.) Babasaheb Appasaheb v. Laxmanappa 
Ramappa. 178 I.C 854=11 R.B. 198=40 Bom. 
L.R 1015=A.I.R. 1938 Bom.. 492. 


■Ss. 85 and 86— Scope—Injunction against 
Government not to pay superior holder but to pay 
direct to purchaser of latter's rights — Compe¬ 
tency. 

Under S. 85 of the Bombay Land Revenue 
Code, the superior holder is entitled to receive 
his dues through the village officers ; and under 
S. 86 of the Act the superior holder only is entit¬ 
led to assistance from Government. An injunc¬ 
tion against Government not to pay to the supe¬ 
rior holder but to pay direct to a person who 
claims to be entitled to payment by reason of his 
having become purchaser of the rights of the 
superior holder would be contrary to the spirit, if 
not to the express terms, of the Land Revenue 
Code. The relation between the Government and 
the superior holder is not affected by the sale of 
the superior holder’s rights. The Government 
cannot therefore be ordered not to pay the supe¬ 
rior holder and to pay it to the purchaser direct. 
But as long as Government is not prepared to pay 
it to the purchaser direct, the superior holder 
whose rights have been sold may be ordered to* 
pay it to the purchaser who is entitled to the 


-Ss. 102 and 106— Assessments fixed at 

survey settlement—Duration of—If cease to be 
operative on expiry of period of guarantee. 

The assessments fixed at a survey settlement do 
not cease to be operative at the expiry of the 
period of guarantee unless and until they are 
revised. ( Broomfield and Tyabji. JJ.) Ahmeda- 
bad Ginning and Manufacturing Co. Ltd. v. 
Secretary of State. 169 I.C. 542=10 R.B. 39= 
39 Bom.L.R. 266=A.I,R. 1937 Bom. 226. 

-Ss. 132 and 133— Construction and scope — 

Survey fee and penalty—Liability for—When 
arises—Public notice—If condition precedent — 
Burden of proof. 

Ss. 132 and 133 of the Bombay Land Revenue 
Code that survey fee is payable by the holder of 
a property in the city in which survey is introdu¬ 
ced within six months from the date of the public 
notice given by the Collector, and if default is 
committed by such holder, that is to say the 
survey fees are not paid within six months from 
the date of the public notice, then the Collector is 
authorized to levy a penalty not exceeding one 
rupee for each sanad. The payment of the survey 
fees and the grant of a sanad seem prima facie to 
be concurrent conditions. Unless a public notice 
is given as provided by S. 132, the Collector would 
not be entitled to levy a penalty under S. 133. 
The burden to prove that the requirements of law 
have been complied with is clearly on the Govern¬ 
ment and it is for them to prove that every con¬ 
dition precedent to the levy of the survey-fee and 
penalty was fully complied with. (Rangnekar and 
Wadia, JJ.) Hariprasad Chotubai v. Secretary 
of State. 182 I.C. 987=12 R.B. 54=41 Bom. 
L.R. 348 = A.I.R. 1939 Bom. 234. 

S. 133— Sanad under — If document of title 

. • f T r t • T' * . /__ 


—Order granting sanad—If conclusive—Suit for 
possession against grantee of sanad—Limitation 
—Order granting sanad—If to be set aside — 
Limitation Act, Art. 14. 
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A sanad granted under S.133 of the Bombay 
Land Revenve Code is not strictly speaking in the 
nature of a document of title between litigating 
parties. It is a document affecting rights only 
between the crown and the person to whom it is 
granted. The object of an inquiry under the 
Land Revenue Code is to determine the right of 
Government to revenue, and for that purpose to 
survey the land and to determine who is the 
holder, and, therefore, liable to assessment. But 
an order made under the Land Revenue Code is 
not intended to operate, and does not operate, 
finally as a determination of title between sub¬ 
jects of Government. No doubt such an order is 
prima facie evidence of title, but it is not conclu¬ 
sive and may be overriden as other evidence may 
be overriden. It is not essential for a person 
claiming possession against another person to 
whom a sanad has been granted under S. 133 to 
obtain an order setting aside that sanad before lie 
can obtain an order for recovery of possession 
from a Civil Court. Art. 14 of the Limitation Act 
does not govern such a suit and the order of the 
revenue authorities granting a sanad is not an act 
or order of a Government officer within the 
meaning of Art. 14, which has to be set aside 
before possession could be decreed. ( Beaumont, 
C.J.and Wadia, J.) Narbheramji v. Vivek- 
ramji I.L.R. (1939) Bom. 564=186 I C. 164= 
12 R.B. 299=41 Bom.L.R. 939=A.I.R. 1939 
Bom. 425. 

--S. 133 and Sch, H— Sanad — Form and con¬ 
tents of—Duty of Government to describe pro¬ 
perty fully by boundaries and dimensions. 

The sanad issued under S. 133 of the Bombay 
Land Revenue Code are valuable documents and 
evidence of title and must be in proper form. 
Having regard to the form .of Sch. H of the 
Land Revenue Code, it is the duty of the Govern¬ 
ment to issue sanads describing not merely the 
plot or building in question, but also describing 
the property fully by its boundaries and its full 
dimensions. (Rangnekar and Wadia, J J.) Hari- 
prasad Chotubhai v Secretary of State. 182 
I C 987=12 R B. 54=41 Bom.L.R. 348=A.I.R. 
1939 Bom. 234. 

-S. 137 —Government claims—Priority over 

other debts—Nature of—If extends to arrears of 
past years or is confined to demands of current 
year. S. 151. 

The right of priority 'given to the claim of Go¬ 
vernment by S. 137 of the Bombay Land Revenue 
Code is very much more extensive than that 
given by the common law, since it creates on 
behalf of the Government a right to priority over 
all debts of every kind, whether secured or 
unsecured. But such right of priority is curtailed 
by S. 151 of the Code. Ss. 137 and 151 should be 
read together, and the priority is therefore con¬ 
fined to the demands of the current year and not 
for arrears of past years. S. 151 in terms restricts 
the common law prerogative of the Crown. The 
prerogatives of the Crown can be affected with 
the consent of the Crown, that is, by statute. 
(.Barlee and Wadia, IJ ) The Secretary of 
State v. Vedavyas Vfnkatesh Bhatta. 163 
I.C. 357=9 R.B 18=38 Bom.L.R. 267=A,I.R. 
1936 Bom. 213. 

—-Ss. 137, 187, 150 (2)— Liquor licence gran¬ 

ted to firm forfeited and sold as result of its ina- 


BOM. LAND REV. CODE (1879), S. 217, 

bilily to pay instalments—Stocks of liquor in 
bonded warehouse belonging to firm—Govern¬ 
ment's right as against secured creditor. 

Where the liquor licence granted to a firm for 
sa e of liquor in its premises, is forfeited and 
sold as a result of its inability to pay the instal¬ 
ments due and subsequent instalments, the stocks 
ot hquor in (he bonded warehouse belonging to 
the firm come within the scope of S. 150 ( c ), 
Bombay Land Revenue Code, and they are mova¬ 
bles in respect of which the Government has no 
prior charge, and the claims of the Government 
do not have preference over secured creditors in 
whose favour the stocks of liquor have been 
mortgaged. (Davis, J.C. and Tyabji , /.) Secre- 
tary of State v. Peoples Bank of Northern 
Indm. Ltd I L R. (1939) Kar. 393=179 I.C. 
863 = 11 R S. 155=A.I.R. 1939 Sind 46. 


S. 151—Scope and effect of—Prerogative 
of Crown—If affected—Priority of Crown debts 
If confined to demands of current year. See 
Bombay Land Revenue Code, S. 137. 38 Bom.L a 
R.267. 

S. 189— A pplicability—Mutation proceed¬ 
ings. 

S. 189 would apply as much to an enquiry rela¬ 
ting to the record of rights under Chap. 10-A as 
to a summary or formal enquiry within the provi¬ 
sions of S. 196. (Davis, J.C. Weston, J.) Assudo- 
mal Ramandas v. Jhamandas Hotchand. 
A.I.R. 1940 Sind. 100. 


-Ss. 213 and 214, Rules of 1905, R. 56— 

“ Co-terminous” — Meaning. 

The word “co-terminou s” in Part V of R, 56 of 
the Rules framed in 1905 under Ss. 213 and 214 of 
the Bombay Land Revenue Code applies only to 
the revision settlement in the course of which the 
appropriation takes place and not to subsequent 
periods of settlement (Davis, J.C . and Rupchand 
A.J.C.) Ramchand v. Secretary of State for 
India. 29 S.L.R. 382=163 I.C. 887=9 R.S. 17= 
A.I.R. 1936 Sind 108. 

--—S. 217— Applicability—Watan lands — Alie¬ 
nation contrary to S. 5, Watan Act—Permanent 
tenant under—If becomes occupant by introduc¬ 
tion of survey settlement. 

S. 217 of the Land Revenue Code would not 
apply in the case of watan lands governed by S. 5 
of the Bombay Watan Act. S. 217 cannot override 
the clear provisions of S. 5 of the Watan Act- An 
alienation by way of a permanent lease made by 
wantandar in contravention of S. 5 of the Bombay 
Watan Act is not binding on the successor of the 
alienating watandar. A tenant under such a lease 
granted by the watandar does not therefore 
become an “occupant" of the lands by reason of 
the introuction of survey settlement into the 
village under S. 217 of the Land Revenue Code. 
It would be contrary to the principle of S. 5 
of the Watan Act (Bombay Hereditary Officers 
Act of 1874) to hold that the lessees acquires occu¬ 
pancy rights under S. 217 of the Land Revenue 
Code. (Rangnekar and Wadia, //•) Shripad 
Ramachandra v. Tultaramrao. 177 I.C. 593= 
11 RB. 101=40 Bom.L.R. 461=A.I.R. 1938 
Bora. 372. 

-(as amended in 1913), S. 217— Scope — Re¬ 
trospective operation. 
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BOM. LAND REV. RULES, R. 80. 

S. 217 of the Bombay Land Revenue Code, as 
amended in 1913, has retrospective effect. 

(Rangnekar and Wadia, //.) Shripad Rama- 
CHANDRA v. TULJARAM RAO. 177 I.C. 593=11 
R.C. 101=40 Bom.L.R. 461=A.I.R. 1938 Bom. 
372. 

BOMBAY LAND REVENUE RULES, R. 80 

—“Used for any purpose unconnected with agri 
culture”—Erection of godown and use of same for 
storing agricultural produce—If justifies levy of 
altered assessment. See Bombay Land Revenue 
Code, S.65. 41 Bom.L.R. 1077. 

-R. 91—“ Assessed"—Meaning of. 

The expression “any holding which has been 
assessed” in R 91 of the Land Revenue Rules 
implies “legally assessed”. When the basis for 
altered assessment fails, the levy of altered as¬ 
sessment would be illegal. ( JVassoodew , /.) Rai 
Chand Gulab Chand v. Secretary of State. 
185 I.C. 495=12 R.B. 242=41 Bom.L.R. 1077= 
A.I R. 1939 Bom. 505. 

BOMBAY LOCAL BOARDS ACT (VI OF 
1923), S. 4 (3)— District Local Board —Power to 
levy octroi on goods imported in notified area. 

A District Local Board under the Bombay 
Local Boards Act has power to impose and levy 
octroi duty on goods imported in a notified area 
in its district. ( Broomfield and Macklin , JJ ) 
Emperor v. Mohidin. 180 I.C. 940=11 R.B. 318 
=40 Cr L.J. 522=41 Bom.L.R. 93 = A.I.R. 1939 
Bom. 97. 

——S. 8 (b)— Scope—If controlled by S. 14 (5) 
—Right of Person whose name appears in voters' 
list as finally Published to stand as candidate—If 
can be challenged. 

S. 8 ( 6 ) of the Bombay Local Boards Act can¬ 
not be construed as meaning that if the name of 
any person appears in the voters’ list, he was en¬ 
titled to stand as a candidate or that the names 
appearing in the list are to be treated as conclu- 
s^ve. S. 8 (b) is to be read along with S. 14 (3). 
Ihe ettect of this provision is that nobody whose 
n ^me does not appear on the list of voters is 
qualified to stand as a candidate but that does not 
mean that if a person’s name appears on the 
voters list and he is therefore entitled to stand 
as a candidate at the election, his candidature 
cannot be challenged on the ground that although 
his name appears on the voters list, he is not duly 
qualified as a voter. The list as finally published 
is not conclusive and does not bar the right of 
any person to challenge the names appearing 
therein. (Divatia, /.) Vinayak Vasudeo v. 
Go pA L C HIM NAJI. I.L.R. 1938 Bom. 515=177 

miiBom 1 37*®- ” =40 BomLR ' 525 =A.I.R. 

——S s ; 13 and 14 (2)—Construction and scope 
Voters list Finality as regards the right to 
vote or to be elected. y 

There is nothing in Ss. 13 and 14 of the Bombay 
Local Boards Act which provides that the voters’ 
list is conclusive in the sense that no one has a 
right to challenge the names appearing in that 
list after it has been duly published before the 
election. S 14 (2) is clearly negative and it says 
nothing about the name of a person who is on 
me list but who is not qualified to be a voter. The 
marginal note to the section to the effect that tine 
«sts are conclusive evidence of the right to be 

Q,. D .—40 
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elected or to vote is clearly incorrect, because 
the section does not say so. ( Divatia , J ) Vina¬ 
yak Vasudeo v. Gopal Chimnaji. I.L.R. 1938 
Bom. 515=177 I.C. 302=11 R.B. 77=40 Bom. 
L.R. 525=A.I R 1938 Bom. 377. 

- S. 14 (3) —Scope and effect—If control, 

S. 8 ( b ). See Bom. Local Boards Act, S. 8 (b). 

40 Bom. L.R. 525. 

-S. 15 (2) (a) (ii) and (4) (c)— Construc¬ 
tion and scope—If to be read together—"In his 
own right ”— Meaning—Joint Hindu family—Right 
of member other than manager to vote at election 
— Family property entered in revenue records in 
member's name—If sufficient. 

The words “in his own right” in S. 15 (2) ( a ) 
(ii) of the Bombay Local Boards Act mean that 
he must own the land by himself, in other words 
he must be the exclusive owner of the land. 
Sub-S 2 (a) (ii) must be read with sub-S. 4(c) of 
S. 15, and both of them read together mean that 
in the case of a joint Hindu family no other 
person than the manager has the right to vote 
except in a case where one of the coparceners is 
holding some separate or self-acquired property 
in his own right, and in such a case he is entitled 
to be a voter if he fulfils the other requisites of 
the stetion. The fact that some family property 
is entered in the name of a coparcener in the 
revenue records would not entitle him to have his 
name on the voters' list. ( Divatia , J.) Vina¬ 
yak Vasudeo v. Gopal Chimnaji. ILR.1938 
Bom 515=177 I C. 302=11 R.B. 77=40 Bom. 
L.R. 525 = A I,R. 1938 Bom. 377. 

- S 35 ( 1 ) and (2) (k) — Scope — Power to 

make regulations—Regulation providing for vot¬ 
ing by ballot in case of election of President and 
Vice Pres dent — If ultra vires— Ordinary meeting 
and meeting for election of President or Vice- 
President—Distinction. 

Sub-Cl. (k) of S. 35 (2) of the Bombay Local 
Boards Act clearly and explicitly confers upon 
the members of a Board the right to have the 
names of persons who voted for or against a 
resolution disclosed. The power of a Board to 
make regulations under S. 35 ( 1 ) must also be 
subject to the provisions of Sub-Cl. ( k ) among 
others. A regulation framed by a Board, which 
provides for votes being taken by ballot in the 
case of election of President and Vice-President, 
is clearly in consistent with sub-Cl. ( k ) of S. 35 
(2) and therefore ultra vires, as under the Act 
there can be no voting by ballot. The Act further 
makes no distinction between a meeting held by 
the Board for electing a President or Vice Presi¬ 
dent and any other meeting held to transact any 
other business. S. 35 would equally apply to both. 
( Rangnekar, Ag. C.J. and Tyabji, J.) Samal- 
bhai v. Jesangbhai. I.L.R. (1937) Bom. 225= 
9 RB 359= 168 I.C. 20=38 Bom. L.R. 1331= 
A.I R. 1937 Bom. 104. 

-S. 100 -Rules under — Rule 8 — Scope — 

Goods on board ship brought to Naka but not 
landed as destined for another part—Demand of 
octroi duty— Refusal—Obstruction to seizure of 
goods—If offence—Convict on — Legality—Penal 
Code, S. 183. 

Accused was the Tandel or master of a country 
ship which arrived at the port of Jitapur, at the 
mouth of a creek in the Ratnagiri District, carry¬ 
ing goods consigned to various places in Jitapur 
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and in Rajapur, the latter being a port about 18 
miles further up the creek. The goods consigned 
to persons in Jitapur were landed and octroi duty 
was duly paid thereon as per rules framed under 
S. 100 of the Bombay Local Boards Act. There 
being no separate Naka in Rajapur, the Nakedar 
of Jitapur went on board the ship and demanded 
octroi in respect of goods in the ship destined to 
Rajapur, but the accused refused to pay. The 
Nakedar thereupon seized part of the cargo and 
proceeded to weigh it, in virtue of the powers 
under rule 8 of the rules, but the accused ob¬ 
structed him and removed the same and sailed 
away to Rajapur. On these facts the accused 
was prosecuted under S. 183, Indian Penal Code, 
for the offence of resisting to the taking of pro¬ 
perty by the lawful authority of a public servant 
and convicted, the conviction being confirmed in 
appeal. 

Held, in revision, (1) that the rules framed 
under S. 100 of the Local Boards Act could not 
confer on the Nakedar power to board the ship 
and seize cargo, since that was beyond the powers 
given by the Act itself, and consequently, K. 8 
being inconsistent with the Act, could not be held 
to be validly framed; ( 2 ) that the rules did not 

make it clear that goods on board the ship des - 1 
tined to Rajapur, where there was no Naka, 
could be said to be brought to Jitapur Naka, so as 
to make rule 8 applicable to the case ; (3) that it 
was not made out that the District Local Board 
had any jurisdiction or authority to levy octroi 
on goods on board the ship in the port but not 
landed; and (4) that as the prosecution had not 
produced full, clear and satisfactory proof of the 
existence of the necessary authority as required 
by S. 183, Indian Penal Code the conviction of the 
accused was unsustainable and must be set aside 
( Broomfield and Wassoodew, JJ.) Emperor v. 
Dema Mahadu Amberkar. 165 I.C. 637=9 R. 
B. 159=38 Bom.L.R. 790=38 Cr.L.J. 37=1936 
Cr.C. 921=A.I.R. 1936 Bom. 376. 

-S. 136 —Applicability and scope—District 

Local Board—Administrative officer—Delivery of 
false travelling allowance bill to get higher rate of 
allowance—Prosecution under 5. 420, Indian 
Penal Code—Absence of notice under 5.136 —If 
bar to inaintainability. 

An officer of a District Local Board who deli- , 
berately delivers afalse bill of travelling expenses 
cannot be said to be acting or purporting to act in 
pursuance of the Bombay Local Boards Act 
within the meaning of S. 136 of the Act. Such a 
protection clause was never intended to protect a 
dishonest rascal from the consequences of his ! 
rascality. It is intended to protect people who 
from excess of zeal or negligence, or other cause, 
exceed their powers. Where the Administrative 
Officer of a District Local Board submits a false 
bill for travelling allowance in order to obtain a 
higher rate of allowance than he would be en¬ 
titled to in fact, a prosecution against him for 
cheating under S. 420, Indian Penal Code, can be 
commenced without the notice required to be 
given under S. 136 of the Bombay Local Boards 
Act. There is nothing in that Act or in the rules 
which compels him to claim travelling allowance 
or to put in a bill therefor if he does not desire to 
do so. The delivery of the travelling allowance 
bill is not a duty imposed upon him by the Act. 


BOM. LOCAL BOARDS ACT (1923), S. 136. 

And since the charge of cheating by the suppres¬ 
sion of the true facts in order to make a false 
claim for a higher rate involves an act outside 
the accused’s official duties, the absence of the 
notice required by S 136 is no bar to a prosecu¬ 
tion under S. 420, Indian Penal Code. ( Beaumont, 
C.J. and Sen, J.) Emperor v. R. K. Naik. I.L R. 
(1940) Bom. 29=168 I.C 133 = 41 Cr.L.J. 256= 
12 R.B. 316=41 Bom.L.R. 1227=A.I.R. 1940 
Bom. 35. 

-(as amended by Act XIII of 1935), S. 136 

(2)— Applicability—Test of—President and ser- 
: vant of Taluk Board charged with offences under 
S. 120-B read with S. 406 or S. 409, Penal Code 
and 5. 406 or 5. 409 read with 5. 4 77-A,. Penal 
Code—Notice as required by sub-S. (2) not given 
to accused—Prosecution launched more than three 
months after acts complained of — Effect — "act" 
in S. 136 (2)— If means “ offence", 

Per Davis, I.C and Mehta, A.J.C. (RupcJiand 
Bilaram, A.J.C., dissenting).—The general test 
applicable in cases of the kind, as for instance a 
case falling under S. 136, Bombay Local Boards 
Act is, whether the act complained of is an act 
done by the protected person in his public capa¬ 
city in relation to the public or whether it is done 
in relation to a private individual. The protec¬ 
tion applies only to the performance of duties 
towards the public. The words of sub-S- (2) of 
S. 136 of the Act, as applicable to prosecutions 
can be compared with the corresponding words in 
S. 197 (1), Cr. P. Code. In S. 197 (1) of the Code 
occur the words ‘'while acting or purporting to 
act in discharge of his official duty”. It is true 
that in S. 197 (1) occurs the word "offence” while 
in S. 136 (2) of the Act occurs the word “act”, 
but the word “prosecution” as introduced into 
that sub-section by the amendment by necessary 
implication, gives to the word “act” in reference 
to a prosecution the meaning of “offence” and as 
an official acting or purporting to act in the dis¬ 
charge of his official duty must of necessity act or 
purport to act in pursuance of statutory duties 
conferred on him by law, there is in this respect 
no difference of substance between the relevant 
words of S 197 (1), Cr. P. Code and S. 136 (2) of 
the Act. If therefore for the words “acting or 
purporting to act in the discharge of his official 
duty” in S. 197 (1), the words “acting or pur- 
purporting to act in pursuance of. this Act” are 
substituted, the analogy between the two is clear. 
Official duty is something done in pursuance of 
some Act or Statutory authority. The words 
used in the Act are merely a variation of the 
words used in S. 197 of the Code considered 
necessary by the Legislature to apply the same 
principle of protection to the members or officers 
or servants of a Local Board acting or purporting 
to act under the particular statute which governs 
them. S. 136 (2) of the Act can apply only to acts 
done by the protected persons in discharge of 
their public duties towards the public. A Presi¬ 
dent and a servant, who was sub-overseer of a 
certain Taluk Board, were charged with cons¬ 
piring with a contractor to commit criminal 
breach of trust (S. 120-B read with S. 406 or 
S. 409, Penal Code) and with the commission of 
criminal breach of trust and falsification of ac¬ 
counts (S. 406 or S. 409 read with S. 477-A of the 
Code). No notice as required by sub-S. (2) of 
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S. 136 of the Act was served on the accused and 
the proceedings were commenced more than three 
months of the acts complained of : . 

Held, that it could not be said that the Presi¬ 
dent was not acting or purporting to act in exer¬ 
cise of his statutory duties towards the public 
when in pursuance of the Act he got measurement 
books and got bills prepared by the sub-overseer 
or that the sub-overseer was not acting or pur¬ 
porting to act in pursuance of the Act when he 
recorded measurements, prepared bills, signed a 
certificate, and wrote a cheque. It being alleged 
that they committed the acts complained of in 
order to defraud the public, the acts complained 
of could not fall outside the scope of S. 136 (2) 
of the Act. S. 136 (2) of the Act as amended hy 
Act XIII of 1935 was therefore applicable to the 
offences with which the accused were charged. 
(Davis, J C., Rupchand Bilaram and Mehta, A.J. 
Cs.) Nuralhaqshah v. Emperor. 32 SLR. 
567=169 I.C 274=9 R.S 257=38 Cr.L.J. 723= 
AIR. 1937 Sind 129 (F.B ). 

S. 136 (2 )— Public and private prosecutions 


— Distinction. 

Obiter. —There is no distinction between public 
and private prosecutions in S. 136 (2), Bombay 
Local Boards Act. (Davis, J C. Rupchand Bila¬ 
ram and Mehta, A.J.Cs.) Nuralhaqshah v. 
Emperor. 32 SLR. 567=169 I.C 274=9 R S. 
257=38 Cr.L.J. 723=A.I.R. 1937 Sind 129 
(F.B.). 

-(as amended by Act XIII of 1935), 

S. 139 (2)—Applicability — Sub-overseer of Local 
Board preparing false bills and overcharging 
Board in course of his duty of taking measure¬ 
ments of work and preparation of bill—Prosecu¬ 
tion for — Limitation. 

A part of the duties of a sub-overseer under a 
Local Board was the taking of measurements 
of repair and other work done and the prepara¬ 
tion of bills in respect thereof. The overseer 
prepared false bills and overcharged the Board. 

Held, that the acts which were alleged to cons¬ 
titute a criminal offence on his part were acts 
done by him. or, in any case purported to have 
been done by him, in pursuance of the Local 
Boards Act, and whether they were bona fide or 
otherwise, he was immune from prosecution 
after a lapse of three months from the date of 
the act complained of. ( (Davis, JC. and Lobo, J.) 
Tarachand Pribhdas v. Emperor. 32 S.L.R 622 
=175 I.C. 834=39 Cr.L.J. 668=11 R.S. 7=A.I. 
R. 1938 Sind 116. 

BOMBAY LOCAL BOARDS AMEND¬ 
MENT ACT (XIII OF 1935 )-Scope-If re¬ 
trospective. 

The general rule of construction is nova cons- 
titutio futuris formam imponere debet, non 
praeteritis. This rule does not apply to statutes 
relating to procedure and the law of Limitation 
being held to be a law of procedure, has retros¬ 
pective effect unless the Legislature has made a 
distinct provision to the contrary. The amend¬ 
ing Act lays down rules of limitation and they 
are prima facie rules of procedure. The amend¬ 
ing Act has therefore a retrospective effect. 
(Davis, J.C. Rupchand Bilaram and Mehta A J 
Cs.) Nuralhaqshah v. Emperor. 32 SLR 
567=169 I.C. 274=9 R.S. 257=38 Cr.L.J. 723= 
A.I.R. 1937 Sind 129 (F.B.). J 


BOM. MUN. BOROUGHS ACT (1925). S. 33. 

BOMBAY MARKETS AND FAIRS ACT 

(IV OF 1862), S. 1— Scope— If conflicts with 
S.139. Bombay District Municipal Act —Estab¬ 
lishment of cattle market on private land within 
municipality without sanction of District Magist¬ 
rate — Offence. 

It cannot be held that the provisions of S. 1 of 
the Bombay Markets and Fairs Act conflict with 
S. 139 of the Bombay District Municipal Act and 
therefore the provisions of the latter Act over¬ 
ride those of the former so far as Municipal 
areas are concerned. If a person establishes a 
(cattle) market on his private land within Muni¬ 
cipal limits without obtaining permission from 
the District Magistrate, he commits an oitence 
under S. 1 of the Markets and Fairs Act and is 
liable to conviction under that section. (IVadia 
and Sen, JJ.) Emperor v. Najmuddin Ibrahim- 
saheb. 42 Bom.L.R. 584. 

BOMBAY MOTOR VEHICLES ACT (XIV 
OF 1935), S. 3—Scope—Vehicle liable to tax 
under—If also liable under Bombay Municipal 
Boroughs Act. See Bombay Municipal Bo¬ 
roughs Act, S. 73 (2). 41 Bom.L.R. 1249. 

BOMBAY MOTOR VEHICLES RULES 

(1905), R. 3 (1)— Applicability—Letting for hire 
in public places—Private arrangement with select¬ 
ed customer not done in public place—Permit of 
District Superintendent of Police not obtained — 
If breach of rule. 

Rule 3 (1) of the Bombay Motor Vehicles 
Rules applies to letting in public places, and this 
implies that actual transaction of letting must be 
done in a public place where it is open for any 
member of the public to take the vehicle on hire. 
It cannot apply to a case where the letting is to 
selected customer and is not done in a public 
place and where the vehicle is not available to 
any member of the public. In the latter case it 
is no offence or breach of the rule if the permit 
of the District Superintendent of Police is not 
obtained. The accused arranged with the Prin¬ 
cipal of a school to bring the pupils of the school 
from their homes in several places to the schools 
and to take them back for a certain fixed amount 
in reach of each pupil per month and was paid 
at that rate every month. He did not obtain a 
license under R 3(1) of the Motor Vehicles 
Rules from the District Magistrate, 

Held, that the accused had not committed a 
breach of R. 3 (1). (Broomfield and IVadia, JJ.) 
Emperor v. Nandkishore Singh. I.L.R. (1937) 
Bom. 719=171 I.C. 277=10 R.B. 186=38 Cr.L. 
J. 1049=39 Bom.L.R. 616=A I.R. 1937 Bom. 
399. 

-R. 21—If ultra vires. See Motor Vehicles 

Act, Ss. 11 and 16. 40 Bom.L.R. 1099. 

BOMBAY MUNICIPAL BOROUGHS ACT 
(XVIII OF 1925), S. 33—Applicabity—"Remo¬ 
val or reduction”—If confined to removal or re¬ 
duction by way of punishment—Separation of two 
offices held jointly by one and the same individual 
and offer of one of them alone to him on lower 
salary —// covered by S. 33. . . 

The language of S. 33 of the Bombay Munici¬ 
pal Boroughs Act is wide enough to cover the 
case of removal or reduction of the Chief Officer, 
which is not by way of punishment but is the 
result of a separation of offices formerly held. 
Where the combined offices of Chief Officer and 
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Engineer are held by one and the same person, 
but the Municipality resolve to separate posts 
and offer one of them alone to the incumbent on 
a salary which is less than what he has been 
getting for the combined posts, the effect is that 
he is removed from the office held by him and 
relegated to an inferior position. That amounts 
to a removal or reduction within the meaning of 
S. 33 of the Act. (Broomfield and Wassoodew, 
JJ.) Municipal Borough of Dhulia v. Rama- 
chandra Bapuji Kale. I.L.R. (1937) Bom. 867 
=174 I.C. 643=10 R B. 477=39 Bom.L.R. 1269 
=A.I.R. 1938 Bom. 137. 

-S. 33 —Construction—Resolution passed by 

majority of Councillors present at meeting — 
Majority not amounting to tzvo-thirds of the 
whole number of Councillors of Municipality- 
Effect—Action taken upon such resolution—If 

ulra vires. , „ 

Where a resolution of removal from office or 
reduction is passed by a mojority of fifteen to 
eleven Councillors out of those present, the total 
number of Councillors of the Municipality then 
being thirty-one, there is no majority of two- 
thirds of the whole member of Councillors as re¬ 
quired by S. 33 of the Bombay Municipal Bo¬ 
roughs Act, and the resolution therefore contra¬ 
venes the statutory provisions of S. 33 of the 
Act. The rule contained in that section is con¬ 
ducive to stability in the higher grades of ser¬ 
vice and is essentially for public good. Any ac¬ 
tion taken by the Municipality in the contraven¬ 
tion of or in violation of that rule must be re¬ 
garded as ultra vires. Although every resolution 
passed bv a majority of votes is an expression of 
the will of the public body passing it, when the 
law as laid down in S. 33 requires that the resolu¬ 
tion upon the particular matter must contain the 
expression of the pleasure or will of a stated 
number of members of the Municipality, the 
failure to comply with such provisions would 
render the expression nugatory and of no conse¬ 
quence. Consequently any action taken on a re¬ 
solution passed by a majority with less than 
two-thirds of the whole number of Councillors is 
wrong and irregular. (Broomfield and Wassoo¬ 
dew, JJ .) Municipal Borough of Dhulia v. 
Ramachandra Bapuji Kale. I L.R. (1937) Bom. 
867=174 I.C. 643=10 R.B. 477=39 Bom.L R 
1269=A.I.R. 1938 Bom. 137. 

-—S. 33 —Dismissal of Chief-Officer in contra¬ 
vention of—Suit for damages — Measure of 
damages. 

The Chief Officer of a Municipality is only en¬ 
titled to one month’s notice before discharge like 
any other Municipal officer or servant, the only 
difference between his position and that of the 
other servants and officers being that he cannot 
be discharged except in the manner provided by 
S. 33. He cannot claim as of right to remain in 
service until he reaches a particular age fixed by 
the rules under the Act; nor can he claim a gra¬ 
tuity the grant of which is entirely at the discre¬ 
tion of the Municipality under the rules made 
under the Act. Since there is nothing to prevent 
him from being removed from office at any time 
by a valid resolution under S. 33, the only dama¬ 
ges which he can claim and which can be award¬ 
ed to him in a suit for damages for wrongful 
dismissal are wages for the period of notice, i.e., 
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one month's pay. (Broomfield and Wassoodew 
JJ.) Municipal Borough of Dhulta v Rama¬ 
chandra Bapuji Kale. I.L.R (1937) Bom 867 

=”« I C ,o 6 , 4 , 3 i 10 RB 477=39 Bom .L.R1269 
=A.I.R. 1938 Bom. 137. 


— S. 33—Scope and effect—Removal of Chief 
Officer m contravention of procedure prescribed — 
Suit for damages in Civil Court—If barred—Ser- 
vanfs of Municipalities and local bodies—Tenure 
of—Rule as to Crown servants—Applicability— 
Right of suit If to be expressly given by statute 
—Jurisdiction of Civil Courts. 

The general rule applicable to the tenure of 
servants holding office under theCrown and their 
liability to dismissal without notice and without 
reason assigned cannot be applied in its entirety 
to other public servants not in the employment 
ot the Crown, e.g.. servants holding offices under 
a Municipality under the Bombay Municipal 
Boroughs Act. Whatever justification there 
may be for bringing the servants of local bodies 
within the statutory definition of public servants, 
it cannot be concluded from that circumstance 
that local bodies enjoy all the prerogatives of 
the Crown governing its relations with its ser¬ 
vants. Even the Crown’s prerogative of dismis¬ 
sal can be curtailed by a statute, and if a statute 
regulaics the procedure of dismissal of a public 
servant the Crown will be bound by it. The pro¬ 
vision in S. 33 of the Bombay Municipal Borou¬ 
ghs Act is a limitation of the right to dismiss at 
pleasure ; that section may reasonably be said to 
affect the tenure of the post of the Chief Officer 
and to give him a right to hold his office until 
removed from his Office in the manner prescribed 
by the section. Even if the general rule as to 
the tenure and dismissal of Crown servants be 
applicable to the case of the Chief Officer of a 
Municipality. S. 33 of the Act would take the 
case out of the general rule and would prevent 
the officer from being removed from office except 
in accordance with the provisions of that section. 
The removal of the Chief Officer in contraven¬ 
tion of S. 33 is an infringement of his right to 
hold office unless or until he is lawfully removed ; 
it gives him a cause of action for a suit for 
damages for wrongful dismissal in the Civil 
Court, as it cannnot be denied that the infringe¬ 
ment of the right causes damage. Nor is it 
necessary that a right of suit should be expressly 
given by statute. The maxim ubi jus ibi re¬ 
medium may fairly be applied. 


Wassoodew. J .—Where the act complained of 
is professedly done under the sanction of the law 
and in the exercise of the power conferred by 
statute upon the Municipality, the fact that it is 
done by the Municipality under a supposed dele¬ 
gation of Sovereign authority but in actual 
disregard of the procedure in that respect laid 
down by law will not afford justification in a 
Civil Court. Even the Crown could not put for¬ 
ward such a plea in such a case. There is no 
warrant for holding that no action lies against 
Municipality even if it violates the rules of pro¬ 
cedure laid down by the law of its incorporation. 
Where a right and an infringement thereof are 
alleged, and a cause of action is disclosed, the 
Civil Courts are bound to entertain the same in 
the absence tof any legal bar. (Broomfield and 
Wassoodew, JJ.) Municipal Borough of 
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Dhuua v. Ramachandra Bapuji Kale. I.L.R. 
(1937) Bom. 867=174 I.C. 643=10 R.B. 477= 
39 Bom.L.R. 1269=A.I.R. 1938 Bom. 137. 

— Ss. 48 and 49 —Scope— If exceptions to 
S. 70, Contract Act—Act done in contravention 
of Ss. 48 and 49—Right to compensation—“Law¬ 
ful Act”—Liability to make compensation— If 
excluded by Ss.48 and 49. See Contract Act, ; 
S. 70. 39 Bom.L.R. 835. 

-S. 68 (1) (d)— Scope—Duty of Municipali¬ 
ty—Cutting off of water supply at night — Destruc¬ 
tion of house by fire owing to delay in getting \ 
water to extinguish fire—Liability to damages — 
Tort — Nonfeasance—If actionable. 

Appellant had a shop within the Municipality of 
Ahmedabad. The Municipality had, under the ! 
advice of a Government expert and owing to 
shortage of water, pissed an order to prevent 
waste of water, to the effect that the water sup- I 
ply should be cut off from 10 P M. in the night 
until 5 A.M. in the morning. One night the house 
adjoining the appellant’s shop caught fire and the 
fire spread to the shop and destroyed it. It was 
found that the spreading of the fire was due to 
the'fact that water could not be obtained from the 
mains for about half an hour after the arrival of 
the fire engines. The appellant sued the Munici¬ 
pality for damages on the ground that the la*.ter ' 
were guilty of a breach of the duty imposed by 
S. 68 U) (d) of the Municipal Boroughs Act to 
make reasonable and adequate provision for ex¬ 
tinguishing fires and protecting life and property, 
and that the same amounted to misfeasance. 

Held, that though the Municipality had negli¬ 
gently failed in its duty to make an adequate and 
reasonable provision for extinguishing fire, its 
action in cutting off the water supply could not 
be regarded as a misfeasance of a kind which 
gave the appellant a right of action for damages ; 
that it was only a case of non-feasance and there¬ 
fore no action lay. ( Broomfield and Sen, JJ.) 
Moiianlal Bapa Lal v. Borough Municipality 
of Ahmedabad. I.L.R. (1938) Bom. 696=177 
I.C. 160=11 R.B. 66=40 Bom.L.R. 552=A.I.R. 
1938 Bom. 370. 


Bom. 111 = 174 I.C. 985 = 10 R.B. 514=40 Bom 
L.R. 111 = A.I.R. 1938 Bom. 214. 

S. 73 (x)— Construction — Water supplied 
by the municipality”—Meaning of—Water rate — 
Leity of — Conditions—Actual house connection — 
if necessary. 

The true meaning of the words “water supplied 
by the municipality” in S 73 (x) of the Bombay 
Municipal Boroughs Act is water supplied for 
general public purposes by the Municipality. The 
words cannot be construed as meaning supplied 
to, that is connected up with, particular premises, 
under S. 73 (x), the Municipality can charge a 
water rate if they supply water to the borough. 
The mere fact that water supply system has not 
yet been extended to a particular district in 
which a particular person’s premises are situate, 
so as to enable these premises to be connected, 
does not show that the Municipality has not 
supplied water within the meaning of the section. 
( Beaumont, C.J, and Sen, J.) Brahmin Mitra 
Manual Co-operative Housing Society Ltd. v. 
Ahmf.dabad Municipality. 42 Bom.L.R. 587= 
A.I R. 1940 Bom. 269. 

-S. 73 (2)— Construction—“Kept for use ”— 

Meaning of—Same vehicle—If liable to taxation 
under two Acts—Bombay Motor Vehicles Act, S. 
3. 

The words “kept for use within the borough,” 
in S 73 (2) of the Bombay Municipal B .roughs 
Act mean “kept for normal use within the 
borough’’ and there is no doubt that where a 
vehicle is kept for normal use outside the 
borough, an occasional user within the borough 
can be rejected on the principle of de minimis non 
curat lex. A vehicle which is both used in the 
Presidency of Bombay and is also used within 
the borough may be the subject of taxation by 
two taxing bodies, i.e., both under the Municipal 
Boroughs Act and under the Motor Vehicles Act 
of 1935. There is no principle to prevent such 
double taxation. ( Beaumont, C. J.) Chunilal 
Jethalalxt Ahmedabad Borough Municipality. 
186 I.C. 518=12 R.B. 345=41 Bom.L R. 1249= 
A.I.R, 1940 Bom. 41. 


— -—-S. 73 (ii>— Construction—“Kept for use 
within the said borough”—Meaning of—Vehicle 
kept and used for main purpose in one municipali¬ 
ty but making occasional visit to another munici¬ 
pality for minor object—Right of latter munici¬ 
pality to tax vehicle. 

. S. 73 of the Bombay Municipal Boroughs Act 
is a taxing section and has to be construed 
strictly in favour of the tax payer. The words 
kept for use” in S. 73 (ii) cannot be construed 
as involving a liability to tax in case of every 
vehicle which is kept with the intention of being 
used even occasionally within the borough im¬ 
posing the tax, what has to be considered is the 
main real or pressing object in keeping the 
vehicle. The words "kept tor use” really mean 
maintained with the main object of being used ” 
Where a vehicle makes a visit to a Municipality 
occasionally for a very minor object their main 
and major use being outside that municipality 
the vehicle is not liable to be taxed by that Muni- 

_ • « 7. . ^ it cannot be said that the 

vehicle is kept for use so as to enable that Muni¬ 
cipality to tax it. ( Barleeand Macklin, JJ) 
Bandara Municipality v. Burma Shell Storage 
and Distributing Co. op India, Ltd. I.L.R. (1938) 


-Ss. 80 and 81 —Individual notice under S. 

81—Presumption that public notice under S. 80 
was given and other formalities followed—If 
arises. 

If individual notice is proved to have been 
given under S. 81, the presumption as to official 
or legal acts which may be raised under S. 114, 
Evidence Act, should be raised, and it can be 
presumed that public notice under S. 80 was pro¬ 
perly given of the assessment list, and that all 
formalities required for the proper assessment of 
the tax were followed by the municipality. 
(Davis. J C and Lobo, J.) Jamnadas v. Emperor. 
187 I.C. 127=12 R.S. 223=41 Cr.L.J. 401 (2) = 
A I.R. 1940 Sind 42. 

~—-—S. 90 —License fee under—If rent—Suit for 
— Limitation—Limitation Act Arts 110 and 120. 

The license to use Municipal land for tem¬ 
porary purposes under S. 30 of the Bombay 
Municipal Boroughs Act is not a demise or lease 
of the premises and the fee charged by the 
Municipality for issuing such a license is not 
“rent” within the meaning of Art. 110 of the 
Limitation Act. It is only a tax as defined by the 
Municipal Boroughs Act. Hence a suit for 
recovery 6f such license fee or tax is governed 
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S. 105. 

for purposes of limitation not by Art. 110 but by 
Art. 120 of the Limitation Act. ( Rupchand and 
Havelivala , A.J.Cs.) Masand Motiram v. Shi- 
karpur Municipality. 30 S.L.R. 146=165 I.C. 
369=9 R.S. 100=A I.R 1936 Sind 184. 

— S. 105— Limitation — Distraint under—Con¬ 
ditions for taking out—Claim barred by time — 
Recoverability by distraint. 

Once a bill is presented “with the least possible 
delay ' as required by S. 104 (1) of the Bombay 
Municipal Boroughs Act, the right to issue a 
notice of demand and then to recover the amount 
of the bill by distress warrant under S. 105 
accrues to the Municipality, and that right is not 
lost by lapse of time. S. 105 does not prescribe 
any period of limitation. The powers of the 
Municipality acting under Ss. 104 and 105 are not 
governed by the Limitation Act, and the fact that 
the remedy of the Municipality to recover the 

amount by filing a suit in a Civil Court is time- 

barred cannot prevent it from exercising the 
special powers conferred upon it by the Act. 
(Tokur J) Surat Borough Municipality v. 
SarIfa Karunnissa. I.L.R. (1939) Bom. 685= 

185 I C 366=12 R.B 233—41 Bom.L.R. 1002— 
A.I.R. 1939 Bom. 494. 

_g (2) (b) (i)— Applicability and con¬ 
struction—Water tax imposed in the form of rate 
on buildings or lands—If a rate on buildings or 

/tJ The expression “a rate on buildings or lands” 

in S 110 (2) (b) (0 of the Bombay Municipal 

Boroughs Act includes a tax in the form of a 
rate on buildings or lands; and the clause applies 
not merely to a rate on buildings or lands, but 
also to a water-tax imposed in the form of a rate 
assessed on buildings or lands. ( Beaumont, C.J.) 
Borough Municipality of Ahmedabad v. Ahme- 
n atiad Manufacturing and Calico Printing Co , 

T TD I.L.R. (1939) Bom. 701 = 186 I.C. 456=12 
R B. 341=41 Bom.L.R. 1015=A.I.R. 1939 Bom. 

478. 

.-Ss. 110 and 111— Scope—Jurisdiction of 

Civil Court—Decision of Magistrate in appeal — 
Suit in Civil Court—Maintainability in the 
absence of appeal or revision to superior Court. 

The words of S 111 of the Bombay Municipal 
Boroughs Act that the decision passed on appeal 
by the Magistrate is, at the instance of either 
party, subject to revision etc., are not mandatory 
in the sense that it is incumbent on either party 
to adopt the remedy provided in the section, and 
there is nothing to prevent an assessee to munici¬ 
pal tax from filing a suit in the Civil Court even 
though he may not have followed in its entirety 
the procedure for appealing to the Magistrate 
laid down in S. 110 of the Act quite apart from 
the Municipal Boroughs Act, the Civil Court has 
jurisdiction to entertain a suit with regard to any 
liability to municipal taxation. Such a suit is an in¬ 
dependent one and need not be filed after exhaust¬ 
ing the other remedies provided in S. 110 and 111 
of the Bombay Municipal Boroughs Act. 

( Divatio, J.) Bhopshetti v. B. V. Bhat. 188 I. 
C. 531=42 Bom.L.R. 223=A.I.R. 1940 Bom. 188. 

-S. Ill—Order of Sessions Judge under— 

Revision to High Court—Competency. See C. P. 
Code, S.115. 41 Bom.L.R. 937. 

-S. H4 (2)—“ Purchase '— Meaning—If in¬ 
cludes compulsory acquisition. 


B °^29 MUN ‘ BOROUGHS ACT (1925), 

• . wo f d ‘‘Purchase” in S. 114 of the Bombay 
Municipal Boroughs Act includes compulsory 
acquisition, if necessary, and not merely arquisi- 
b y P rl vate negotiations. ( Broomfield and 
H assoodew, JJ^) Parshottam v. Secretary of 

A Vi 1 C 67==10 R.B. 420=39 Bom.L.R. 
1257—A.I.R. 1938 Bom 148. 

”Ss. 123 and 137— Construction and relative 
scope—Nohce of proposed construction—No steps 
taken by Chief Officer within one month—Right 
of owner to proceed with construction—Drams 
constructed for house—Right to demand demoli-- 
* Ie 9 r ound of want of sanction or notice. 

Where a notice specifying the building sought 
to be constructed is given, and the Chief Officer 
ot the Municipality has not taken steps within a 
month m relation thereto, the building owner can 
proceed with his proposed construction; that is 
on the basis that the consent of the Chief Officer 
must in such circumstances be implied. There is 
no warrant for holding that S. 123 of the Bombay 
Municipal Boroughs Act is not concerned with 
the question of drainage. The section in terms 
does deal with the drains and sewers of the pro¬ 
posed new building. Where a proper notice has 
been given under S. 123, and the proposed build¬ 
ing including the drains has been proceeded with 
properly under S. 123 (5), the Municipality cannot 
require the drains to be removed under S. 137. S. 
13/ is primarily designed to give the Municipality 
a po\ver exercisable at any time merely by notice 
in writing to require the demolition of a drain 
constructed without proper consent or contrary 
to regulations, whereas the penalty under S. 123 
for breach of that section is primarily a fine, and 
demolition can only be ordered after conviction 
has been obtained under sub-S. (7) ( b ). (Beau¬ 
mont, C.J. and Dwatia, J.) Emperor v. Dirajlal 
Dalsukhram. 174 I.C. 466=39 CrL J 413=10 

R.B. 451=40 Bom.L.R 67=A.I.R. ]L938 Bom. 

186 . 

T ", S. 123 (1)— Notice under—Form of — 
Endorsement on plan showing proposed drain—If 
sufficient notice—Separate letter asking for leave 
—If necessary. 

The sending of a plan to the Municipality 
showing a drain and a septic tank, with an 
endorsement upon it saying that it is a plan as to 
the proposed drainage and septic tank amounts to 
the giving of notice to the Chief officer of the 
Municipality within the meaning of S. 123(1) of 
the Bombay Municipal Boroughs Act, as to the 
work proposed to be constructed, without any 
separate covering letter asking for leave. There 
is nothing in S. 123 which requires that the notice 
should be in a document separate from the plan 
itself. ( Beaumont, C. J. and Divatia, J.) Emperor 
v. Dirajlal Dalsukhram. 174 I C. 466=39 Cr. 

L J. 413=10 R.B. 451=40 Bom.L.R. 67=A.I.R. 
1938 Bom. 186. 


—— S. 129 —Construction and scope■—Notice 
under—Requisites of validity—Powers of chief 
officer—Notice calling for plan for laying out 
dram, etc. — Legality. 

S. 129 of the Bombay Municipal Boroughs Act 
gives power to the chief officer to require some¬ 
thing to be done, and it is for him to say what he 
requires to be done and not for the owner of the 
house or buildings to submit proposals. A notice 
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BOM. MUN. BOROUGHS ACT (1925), 
S. 167. 

calling upon the owners of houses or buildings to 
submit a plan for laying out a six inches drain in 
their property and to get it passed by the engi¬ 
neering department and after laying out a six 
inches drainage line according to the passed plan 
and getting a connection only through the Muni¬ 
cipality to join it therewith within thirty days of 
the receipt of the notice is not a proper or valid 
notice under S. 129, and a failure to comply with 
such a notice is not a breach of S- 129 which 
would render the owners liable to conviction. 
The chief officer is bound in his notice to specify 
the size, materials, level and fall which he re 
quires in respect of the drain which he is order¬ 
ing. A notice which does not comply with these 
requirements is not a good notice under S 129. 
The house-holder is entitled to know in the first 
instance what he is required to do. ( Beaumont , 
CJ. and IVassoodew, /.) Emperor v. Trikamlal 
Keshavlai.. 175 I C. 765=11 R B 5=39 Cr L. 
J. 667=40 Bom.L.R. 314—A.I.R 1938 Bom.303 


BOM. MUN. BOROUGHS ACT (1925) 
S. 203. 

S. 167 —Powers of chief officer of Munici- 


-Ss. 167 and 193 —Low lying land compris¬ 
ing several acres—Order by chief officer of Muni¬ 
cipality calling upon owner to fill up to level of 
surrounding ground within 15 days — Validity- 
Failure to obey—Liability to conviction under 
5.193—“ Fillup, cover over or drain off” — Con¬ 
struction. 

S. 167 of the Bombay Municipal Boroughs Act 
gives power to the Chief Officer of a Municipa¬ 
lity to require the owner of the property referred 
to in the section “to fill up, cover over or drain 
off” the property. These words refer back with¬ 
out distinction to clauses (a), (b) and (c) of the 
section, though obviously all the words are not 
equally appropriate to all that precedes. It is by 
no means clear that the words “fill up” were in¬ 
tended to apply to land on which water accumu¬ 
lates and it is extremely doubtful whether they 
would apply or could have intended to apply to 
filling up in the sense of raising the level of a 
large area of land which is naturally low lying 
land. The power to order levelling of this kind 
is on the face of it so harsh and oppressive that 
one cannot suppose that the Legislature intended 
to confer this power. The words of the section 
cannot be held to confer on the chief officer the 
power to make an order requiring the owner of 
low lying land (comprising several acres) to fill 
it up with dry earth to the level of the surround¬ 
ing ground which was two to three feet higher in 
level. Where the chief officer ordered the owner 
to raise the level of low lying land by about two 
to three feet within 15 days, and it was found that 
the work would cost about four to five thousand 
rupees which was beyond his resources and out 
of all proportion to the value of the land and that 
the work would take at least two or two and a 
half months, 

Held, that the order was beyond the powers 
conferred by S. 167 of the Act, even if the officer 
had the power, the order must be regarded as an 
arbitrary and oppressive one and the time being 
unreasonably short, the accused could not be con¬ 
victed under S 193 of the Act for failure to obey 
the order. (Broomfield and Sen, JJ.) Emperor 
v. Don Fillius D'Silva. 168 I.C 199=39 Bom 
L.R. 77=38 Cr.L.J. 535=9 R.B. 363=A.I.R. 
1937 Bom. 165. 


polity to act under — Nuisance—If should be pro¬ 
ved to exist in fact—Opinion of Chief Officer — 
Proof of—Necessity for—Mere production of 
notice—If sufficient proof. 

Under S. 167 of the Bombay Municipal 
Boroughs Act, what is required is that the chief 
officer of a Municipality be satisfied of the exis¬ 
tence of a nuisance, because lie is given power to 
issue the notice there provided for if in his 
opinion a nuisance exists. It is not necessary that 
it should be proved by evidence that a nuisance 
exists in fact. But it is necessary that the opinion 
of the chief officer should be properly proved. 
The mere production of a notice signed by him is 
not sufficient proof of his opinion. (Broomfield 
and Sen, JJ.) Emperor v. Don Fillius D’Silva. 
168 I.C. 199=38 Cr.L.J 535=9 R.B. 363=39 
Bom.L.R 77= A.I R. 1937 Bom. 165. 

-S. 167 (c)— Construction—"Or to take such 

order ivith the same, etc ”— Meaning—If empowers 
Chief Officer of Municipality to require filling up 
of low lying land to a height of two to three feet. 

The words “or to take such order with the 
same for removing or abating the nuisance as the 
Chief Officer shall prescribe” must be considered 
with their context. It is a case of noscitur a 
sociis, The words in question cannot he construed 
as empowering the Chief Officer of a Municipa¬ 
lity to make an order requiring the owner of low 
lying land comprising several acres to fill it up 
with dry earth to the level of the surrounding 
ground, to a height of two to three feet. ( Broom¬ 
field and Sen, JJ ) Emperor v. Don Fillius 
D’Silva. 168 I.C. 199=38 Cr.L.J. 538=9 R B. 
363=39 Bom.L.R 77=A.I.R. 1937 Bom. 165. 

S. 193—Applicability—Order under S. 167 


beyond powers conferred by section—Time given 
unreasonably short—Non-compliance—Offence— 
Liability to conviction. See Bombay Municipal 
Boroughs Act. Ss. 167 and 193. 39 Bom.L.R. 77. 

-S. 198— Scope— Proceedings under—Com¬ 
pensation—Additional 15 per cent, for compulsory 
acquisition—If can be awarded—Land Acquisition 
Act, Ss. 23 to 25— Applicability. 

Ss. 23, 24 and 25 of the Land Acquisition Act 
constitute a Code laying down the principles on 
which the District Court is to act in arriving at 
the compensation to be paid for the compulsory 
acquisition and it is impossible to leave out of 
that Code. S. 23 (2) which provides for an addi¬ 
tional 15 per cent. These sections have to be 
treated as applicable to proceedings in the Dis- 
trict Court under S 198 of the Bombay Municipal 
Boroughs Act. The District Court in fixing 
compensation under S. 198 of the latter Act is 
therefore competent to allow the 15 per cent, for 
compulsory purchase in addition to the compen¬ 
sation awarded under the section. ( Beaumont . 

C.J.) The Borough Municipality of Ahmeda- 
bad V. Jayendra Vajubhai Divatia. I.L.R, 
(1937) Bom. 632=171 I.C. 692=10 R.B 222=39 
Bom L.R 329=A.I.R. 1937 Bom. 432. 

- S. 203— Scope — If affects rights given by 

Ss. 104 and 105. 

S. 203 of the Bombay Municipal Boroughs Act 
only provides an alternative procedure for the 
recovery of taxes, and does not deprive the 
Municipality of its right to proceed ander Ss. 104 
and 105 when that is available. The fact that the 
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remedy under S. 203 is barred by time does not 
lead to the conclusion that the remedy by way of 
distress under Ss. 104 and 105 is also lost. ( Lokur, 
/.) Surat Borough Municipality v. Sarifa 
Karunnissa. I.L R. (1939) Bom. 685=185 I C. 
366=12 R.B. 233=41 Bom.L.R. 1002=A.I.R, 
1939 Bom. 494. 

_ S. 206 — Applicability and scope—'Purport¬ 
ing to have been done in pursuance of the Act ’ 
meaning—Acts done mala fide if covered—Pro¬ 
secution by municipality under Act—Acquittal— 
c u it for malicious prosecution—Limitation appli¬ 
cable— Limitation Act, Arts. 2 and 23—Application 

‘4 206 of the Bombay Municipal Boroughs Act 

is not confined to acts of the Municipality or its 
officers which are done bona fide. The section 
applies also to acts done mala fide. Though the 
general tendency of the Court is to construe pro¬ 
visions protecting persons from the consequences 
of acts done under a particular statute so as to 
limit those provisions to acts of a bona fide 
character and not to extend them to acts done 
mala fide,'it cannot be held that if the legislature 
expresses itself insufficiently clear language.il 
cannot afford protection to acts done mala fide. 
The effect of the section is to protect the Munici¬ 
pality or its officers in respect of any thing done 
or purporting to have been done in pursuance 
of the Act. The words “purporting to have been 
done” must bear their natural meaning If a 
prosecution is launched for an alleged infringe¬ 
ment of some provisions in the Act, then the pro¬ 
secution purports to be in pursuance of the Act, 
whether the action is a bona fide one or not. An 
action against the municipality for malicious pro¬ 
secution falls under S. 206 of the Act, and unless 
instituted within 6 months from the date when 
the plaintiff was acquitted in the prosecution. 
Neither Art. 2 nor Art. 23 of the Limitation Act 
applies to such a suit; because S. 206 of the 
Municipal Boroughs Act is a specific section 
which covers the case on the point of limitation. 

(Beaumont. C.J. and Wadia, J.) Parvf.teppa v. 
The Hubli Municipality. 172 I.C. 430=10 R. 
B 276=39 Bom.L R. 881=A.I.R. 1937 Bom. 

491. 

- _S. 206 — Applicability—Suit for injunction 

against Municipality—Notice -Necessity. 

A suit for an injuction against a Borough 
Municipality is a suit to which S. 206 of the 
Bombay Municipal Boroughs Act applies, and 
notice of suit should therefore be given to the 
Municipality before it is brought. (IVadia, J.) 
Municipal Borough of Dhulia v. Mahomed 
Isak Abdul Karim. 160 I.C 736=8 R.B. 278 = 
37 Bom.L R. 1027=A.I R. 1936 Bom. 43. 

- S 206 — Limitation — Starting point — 

Wrongful dismissal of Municipal servant—Suit 
for damages—Period of six months—When com¬ 
mences to run—Date of resolution of dismissal or 
date of actual handing over of charge. 

A suit by a dismissed servant of a Municipality 
for damages for wrongful dismissal is not barred 
by limitation because it is brought after six 
months of the municipal resolution finally remo¬ 
ving the servant from office or after six months . 
of the intimation given to him that he would ; 
have to hand over charge. Until the plaintiff is : 
actually forced to vacate his office by the appoint- 
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ment of his successor, he is entitled to say that 
he is not actually damnified, and the cause of 
action for the suit does not arise until he actually 
hands over charge. A suit brought within six 
months of the date of handing over charge is in 
time under b. 226 of the Bombay Municipal Bo- 
roughs Act. ( Broomfield and IVassoodew , //.) 
MuNttOPAL Borough of Dhulia v. Ramachand- 
ra Bapuji Kale. I.L.R. (1937) Bom. 867=174 
LC. 643=10 R B 477=39 Bom.L.R. 1269=A I 
R. 1938 Bom. 137. 

gOM?™« NATIVE share AND STOCK 
BROKERS ASSOCIATION RULES, Rr. 16 

and 17 Applicability—Member of association 
dying leaving no son—Will naming beneficiary — 
Right of widow to sale proceeds of membership 
card—Liabihty to account to beneficiary—Deed of 
Association, Cl. 12— Card, if property of mem¬ 
ber. 

Under Cl. 12 of the Deed Constituting the 
Bombay Native Share and Stock Brokers’ Asso¬ 
ciation a membership card held by a member of 
the Association gives a merely personal right to 
the holder and does not constitute in the ordinary 
sense property. Under the rules of the Associa¬ 
tion the widow of a member who dies leaving no 
son is entitled in her own right to the proceeds 
of the sale of the card held by her deceased hus¬ 
band. Such sale proceeds do not form part of 
the corpus of the estate of the deceased member. 
The fact that the deceased member has left a 
will disposing of his property makes no diffe¬ 
rence ; the widow cannot under the rules be made 
accountable for the proceeds to the beneficiaries 
under the will of her husband. Where a case 
falls under R. 15, R 17 can have no application; 
if the sale has already taken place under Rr. 15 & 

17 will not apply. ( Beaumont , CJ. and Black- 
well, /.) Tribhovandas Motilal v Bhikhu- 
bhai Ravchand. 172 I.c 233=10 R B 258=39 
Bom L.R 666=A.I.R. 1937 Bom. 477. 

—R. 297—Brokers* liavala transactions — 
Making up price — Directors ’ power to alter — 
When to be exercised—Power to alter making up 
price in respect of one broker's transactions only. 

R. 297 of the Bombay Native Share and Stock 
Brokers’ Association enables the Board of Direc¬ 
tors of the Association under exceptional circum¬ 
stances to alter the making-up price which has 
been fixed in respect of havala transactions 
carried through by the members on the exchange. 
But the alteration must be made before the pay 
out day. But there is nothing in the rules to 
justify the directors in altering the making-up 
price in respect of one broker’s transactions only. 
The making-up price is settled for the whole 
market and if it is to be altered, it must be altered 
for the whole market. (Beaumont, C.J. and Sen, 

J.) Bhagwandas Purshottamdas v. Chunnilal 
Dahyabhai. 42 Bom.L R 518. 

BOMBAY PLEADERS ACT (XVII OF 
1920), S. 20 —"First hearing”—Meaning of—If 
date fixed in notice under 0. 41, R. 12. C. P. Code 
—Bombay High Court Rules (Appellate Side), 
Appendix E, R. 97— Engagement of two pleaders 
before date on which there is hearing—Right to 
fees of two pleaders. 

The term “first hearing” in S. 20of the Bombay 
Pleaders Act, as also in R. 97, Appendix E of the 
Bombay High Court Rules (Appellate Side) 
must be taken to mean the day on which there is 
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for the first time a hearing in Court, and not the 
date fixed in the notice issued under O. 41, R. 12, 
C. P. Code, and a party who engages more than 
one pleader in an appeal before that date is conse¬ 
quently entitled to fees of two pleaders. ( Barlee 
and Macklin, JJ ) Ramchandra v. Servants of 
India Society. 60 Bom. 696=164 I C 566=9 
R B 80=38 Bom.L.R. 518=A.I.R. 1936 Bom. 
272. 

— S . 20 (c)—“On the merits ” — Meaning — 
Appeal decided on preliminary point—If decided 
on merits. 

“In any appeal... .decided on the merits in 
S. 20 of the Act, cannot be interpreted as mean¬ 
ing a decision on the merits in the High Court, 
but a decision in the High Court even on a preli¬ 
minary point, from a decree on the merits in the 
lower Court. ( Barlee and Macklin, JJ.) Kam- 

CHANDRA V. SERVANTS OF INDIA SOCIETY. 60 Bom 

696=164 I C 566=9 R.B 80=38 Bom.L.R 518 
=A.I.R 1936 Bom. 272. 


BOMBAY PREVENTION OF ADULTERA¬ 
TION ACT (V OF 1925), Ss. 3 (a;, 4 (4) (a), 
13— Plea of warranty—Duty of accused—Right , 
to adjournment. 

In a trial for an offence under the Bombay 
Prevention of Adulteration Act, if the accused 
rely on the defence of warranty, they must prove 
it and must have the witnesses ready on the date 
of hearing. They are not entitled to an adjourn¬ 
ment as of right for the purpose of proving 
warranty. Where however neither the summons 
served on the accused nor the evidence for the 
prosecution makes it clear what the case is that 
the accused have to meet, the accused may be I 
pardoned if they do not state clearly the defence i 
of warranty before the case for the prosecution is i 
closed. (Davis, J.C and Lobo, J ) Choithram 
v. Emperor. 32 S.L.R 684=174 I.C. 685=39 
Cr.L.J 474=10 R.S. 259=A.I.R. 1938 Sind 70. 

-S. A— Applicability — Sale of articles of 

food containing ghee — Offence. 

It cannot be said that S. 4 applies only to sale 
of ghee simply as such and does not apply to the 
sale of articles of goods of which it is a necessary 
ingredient. The words of the section are wide 
enough to include articles of food which contain 
ghee mixed with other substance. (Davis, J.C. 
and Tyabji, J.) Nebhandas Hollaram v. Em¬ 
peror. I.L.R (1940) Kar. 91=185 I C 832=41 
Cr.L.J. 246=12 R.S. 192=A.I R. 1939 Sind 
337. 


■S. 4 (1)— Conviction — Validity. 


S-4 ( 1 ) contemplates three distinct offences 
under Cls. (a', (b) and (c) respectively and ; 
conviction under S. 4 ( 1 ) generally is bad in law 
(Davis, J.C. and Lobo, J.) Choithram v. Em 
peror. 32 S L R. 684 = 174 I.C 685=39 Cr L 1 
474=10 R S 259=A I.R. 1938 Sind 70. 

———S 4(1) (a.)—Applicability—Sale to publi 
officer—O ffence. 

An offence under S. 4 (1) (a) is committed ii 
respect of adulterated food even though it is pur 
chased by a public officer as such public officer 
(Davis. J C. and Lobo, J.) Gobindram Jamiat 
Rai v. Karachi Municipal Corporation. ILR 
(1939) Kar. 191=178 I.C. 119=11 R.S 80=4( 
Cr.L.J 7=A I.R. 1938 Sind 218. 

■S. 4 (1) (a )—Liability of sleeping partner. 
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A proprietor of a shop is liable for the sale of 
adulterated stuff sold in his shop, although such 
proprietor is only a sleeping partner. (Davis, 
J.C • and Lobo, J.) Gobindram Jamiatrai v. 
Karachi Municipal Corporation. I.L.R. (1939) 
Kar. 191=178 I C 119=11 R.S. 80=40 Cr.L.J. 
7=A.I R. 1938 Sind 218. 

-S. 4 (1) (a)— Selling as “vinegar” synthetic 

vinegar produced not by fermentation but by 
diluting acetic acid and with water — Offence. 

The question whether the particular article 
sold was not of the nature, substance or quality 
demanded so as to contravene the provisions of 
S. 4 (1) (a) of the Act, is a question of fact to 
be determined on the evidence. In a case the 
prosecution examined an analyser who said that 
“vinegar’' was the product of fermentation or 
brewing and that the substance sold by the 
accused was “artificial” or synthetic vinegar 
produced not by fermentation or brewing hut 
merely by diluting acetic acid with water. The 
defence produced no evidence whatever : 

Held, that the accused was guilty under S. 4 
(1) (a). (Lobo, J.C. and O'Sullivan. J.) Parsram 
Tekchand v. Emperor. I L.R. (1940) Kar. 282 
=A.I.R. 1940 Sind 127. 

-S 4 (1) (b)— Burden of Proof—Admission 

of accused—Effect of. 

It is true that the burden of proof that an 
article of food is adulterated lies upon the prose¬ 
cution, but that burden may in effect bf assisted 
or even completely discharged by the admission of 
the accused himself. (Davis, J.C. and Tyabji, J.) 
Nebhf.ndas Hollaram v. Emperor. I.L R. (1940) 
Kar. 91 = 185 I.C. 832=41 Cr.L.J. 246=12 R. 
S. 192=A.I.R. 1939 Sind 337. 

S. 4 (1) (b)— Scope — Adulterated ghee taken 
from sweetmeat shop out of frying-pan — Presump¬ 
tion. 


Where ghee alleged to be adulterated was taken 
from a shop where sweetmeats and pakoras were 
offered for sale and indeed from a frying-pan in 
which other sweetmeats and pakoras were being 
made a presumption can be raided that the sweet¬ 
meats and pakoras in accused's shop had been 
manufactured for sale within the meaning of S. 4 
( 1 ) (^) °f Act and that he was manufacturing 
and offering for sale sweetmeats and pakoras as 

1 / * w . ... . contained impure 

ghee. (Davis J.C. and Tyabji, J.) Nebhendas 
Hollaram v. Emperor. I.L.R (1940) Kar 91 — 
185 I C. 852=41 Cr.L.J. 246=12 RS 192= 
A.I.R 1939 Sind 337. 

"" S 4 (4) (b)— Commission to warrantor— 
Powers of Court. 


^ words in the 'exception' contained in S. 4 
(4) (b) are wide enough to cover the power of a 
Magistrate to ask for the issue of a commission 
under S. 506, Cr. P. Code, in case where he thinks 
that it 1 . only just and proper that that power 
should be exercised. The cases in which the 
Court would grant a request for the issue of a 
commission to a warrantor would be rare, but 
there is nothing in S. 4 (4) ( b ) to prevent the 
Court asking the District Magistrate to issue a 
commission for the examination of the warrantor. 
It is not, however, necessary for the Magistrate 
rejecting the application for the issue of commis¬ 
sion to give his reasons for doing so in writing. 
(Davis, C. J. and Lobo , /.) GirdharulAl v. 
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Emperor. 32 S.L.R. 659=174 I.C. 542—-;39 Cr. 
L.J. 477=10 R.S. 257=A.I R. 1938 Sind 72 

-Ss. 4 (4) (b) and S—Warranty—Proof of — 

Personal attendance of warrantor—Necessity for . 

Under S. 4 (4) ( b ), it is the rule that a 
warranty must be proved by the personal atten¬ 
dance in Court, of the person by whom or on 
whose behalf it was given and it may well be that 
this provision of S. 4 (4) (b) is to be read with 
S. 5 whereby provision is made for the punish- 
mentof the warrantor in case a false warranty is 
given. It is the rule that the warrantor must 
personally attend in Court, and it is only in excep¬ 
tional circumstances that he should not do so. 

rr mid T oho /.) Girdharilal v. Em- 
p?ROR '32 S L R 659=174 I.C. 542=39 Cr.L.J. 

477=10 RS 257=A.I.R. 1938 Sind 72. 

_g 12 ( 1) —Complaint addressed to Bench of 

Honorary Magistrates as Such-Verification of 

complaint signed by one Magistrate only-If ,m- 

plies presence of one only.. 

In Hyderabad the Magistrates vvho constitute 

the-B’ Bench, are Magistrates of the Second 

Class only when sitting together as a Bench, and 

when sitting singly they are Magistrates only of 

the Third Class. Where the complaint was 
addressed to a Bench of Honorary Magistrates 
as such, from the fact that upon the verification 
of the complaint itself there was only the signa¬ 
ture of one Magistrate, it would not follow that 
two magistrates were not present sitting as a 
p>nrh (Davis, J.C and Mehta, /.) Lilaram 
Tadakmal*/. Wadhumal. ILR. (1939) Kar. 
230 = 178 I.C. 648=11 R.S. 100=40 Cr.L.J. 122 
==AIR. 1938 Sind 209. 

__g i 3 (i)— Scope—Summons not applied 

for within 30 days If fatal. 

S 13 should be considered separately as regards 
its two sub-sections, because sub-s. ( 1 ) relates to 
a condition of time, and if it can be shown that 
a summons was not applied for within 30 days of 
the date of the grant of the certificate by the 
public analyst, that would be fatal to the prosecu¬ 
tion case, for time once gone is gone beyond 
recall. This cannot be regarded as a mere irregu 
larity which can be cured. (Davis, J.C■ and 
Mehta J.) Ljlaram Ladakmal v. Wadhumal. 
ILR.’(1939) Kar. 230=178 I.C. 648=11 R.S. 
100=40 Cr.L.J. 122=A.I.R. 1938 Sind 209. 


_S. 13 (2) —Scope — If mandatory—Absence 

of date in summons—If fatal. 

Though it is very desirable indeed that the pro¬ 
visions of S. 13 (2) should be closely followed, 
that the name of the complainant should he given 
the name and place fixed for hearing should be 
shown, it cannot be held that if for instance the 
date be omitted from the summons it would be a 
fatal flaw in the proceedings. All that can be 
said is that it is an irregularity which can be 
cured, if necessary by an issue of amended sum 
mons and by the Magistrate allowing such ad¬ 
journment as the omission of any particular from 
the summons may seem to require so as to give 
the accused the notice in the summons to which 
he is entitled. (Davis, J.C. and Mehta. J.) I ila- 
ham Ladakmal v. Wadhumal. I L.R. (1939) 
Kar 230=178 I.C.648=11 R.S. 100=40 CrL.J. 
122 =A.I.R. 1938 Sind 209. 

_Ss 14 and 16— Construction and scope — 

Certificate of Public Analyst—Value of — Produc¬ 


tion of certificate—If casts burden on accused— 
Right of accused to require Analyst to be sum¬ 
moned—Evidence to prove certificate wrong—If 
to be led by accused in the first instance. 

There is nothing in the language of Ss. 14 and 
16 of the Bombay Prevention of Adulteration Act 
to suggest that the ordinary rule with regard to 
the burden of proof in a criminal case is to be 
deparied from S. 14 does not deal with the pro¬ 
cedure to be followed in a trial for an offence 
under the Act. and has nothing to do with the 
order of proceedings at the trial; it merely lays 
down a rule of evidence and allows a presumption 
to be drawn. The certificate of a Public Analyst 
is to be accepted as correct without further proof 
until the contrary is proved. Nor is there any¬ 
thing in either S 14 or S. 16 to justify the view 
that before the accused can ask the Court to sum¬ 
mon the Public Analyst as a witness, he must 
prove by other evidence that the certificate of 
the Public Analyst is not correct. S. 16 nowhere 
says that the accused’s right to insist on the 
Analyst being summoned and examined is 
to be exercised only after the accused has led 
evidence in his own evidence challenging the 
correctness of the certificate of the Public 
Analyst. It is open to the accused under the 
section at the commencement of the trial, as soon 
as he is accused of the offence, to require the 
Court to summon the Public Analyst as a witness, 
and if he deposits the requisite amount in Court, 
he is entitled as of right to have the Public 
Analyst called as a witness (Broomfield and 
IVadia.JJ.) Bombay Municipality v. Haridas 
Vallabhadas. I.L.R. (1937) Bom. 751=170 1. 
C. 867=10 R.B. 141=38 Cr.LJ. 975=39 Bom. 
L.R 629=A I.R. 1937 Bom 364. 

-- S. 14 (1)— Applicability—If confined to 

certificate of Analyst produced by prosecution. 

Broomfield, J. —S. 14 II) of the Prevention of 
Adulteration Act applies to any certificate of a 
Public Analyst and not only to a certificate on 
which the prosecution is based. The rebuttable 
presumption under S. 14 (1) will equally apply to 
a certificate of a Public Analyst produced by the 
accused him elf. (Broomfield and IVadia, //.) 
Bombay Municipality v. Haridas Valiarhpas. 
I.L.R. (1937) Bom. 751 = 170 I.C. 867=10 R.B. 
141=38 Cr.L.J. 975=39 Bom L.R. 629=A.I.R. 
1937 Bom. 364. 

-S. 16—Pulbic Analyst—Right of accused to 

be summoned and examined—If conditional on 
his leading evidence to disprove correctness of 
certificate. See Bombay Prevention ot Adul- 
terat on Act, Ss. 14 and 16. 39 Bom.L.R. 629 
=A.I R. 1937 Bom. 364. 

BOMBAY PREVENTION OF GAMBLING 
ACT (IV OF 1887), S. 2—Applicability—"Using 
or keeping”—Meaning of. 

The expression “using or keeping” in S. 3 of 
the Bombay Prevention of Gambling Act means 
having a right to use or keep as in S. 4 (a), and if 
the accused was not a person having a right to 
use this passage, then it would he irrelevant to 
prove that he was making a profit out of the 
gaming carried on there. To' bring a case within 
the definition, it would be necessary to show that 
profit was to be made for the person owning, 
keeping or using the passage, that is, presumably 
the landlord. ( Beaumont, -C.J- and Sen, /.> 
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Emperor v. Ibrahim Haji Abdul Rahiman. 
I.L.R. (1940) Bom. 322=42 Bom.L.R. 161=188 
I.C. 316=41 Cr.LJ. 571=A.I R. (1940) Bom. 
129. 




- S. 3 —Common gaming house — "Using ”— 

Meaning of — Passage— If common gaming house. 

The word ‘using’ in the definition of a common 
gaming house in S 3 of the Bombay Prevention of 
Gambling Act connotes some sort of right or 
some sort of possession. The use is not of the 
kind prohibited unless it imports some measure 
of possession or control, for the person using as 
one who, although the designations of owner, 
occupier or keeper do not apply to him, is 
nevertheless some other person who is analogous 
to, and is of the same terms as ow ner, occupier or 
keeper. In cases where a passage is a place to 
wh ch the public have access, or are permitted to 
have access there may be an offence under S. 12. i 
( Broomfield , Ag.C.J. and Sen J ) Emperor v- 
Kri^hnaji Marhusudan. 186 I.C. 242=12 R 
B 338=41 Cr.L J. 273=41 Bom.L R. 1114=A 
I.R. 1940 Bom. 18. 

(as amended in 1936), S. 3— Construction 


' - V w -- ^ ^ ^ W W W V V v • • %/ f I 

“Act intended to aid ot facilitate, etc.”—Meaning 
of—‘ Gaming”—Distribution of profits of gaming 
—When an offence punishable under Act. 

“Gaming,’' as defined by S. 3 of Act IV of 1887 
as amended in 1936, includes various ancillary 
and accessory acts, among others the carrying or 
conveying of the winnings of gaming for the 
purpose of distribution. But it must be noted 
that gaming is not an offence except as made 
punishable by certain other sections of the Act, 
v\z.y Ss. 4 and 5 and S. 12. Where the Court is 
concerned with a particular form of gaming 
made punishable under the Act and the charge is 
based on one of the ancillary acts in the defini 
tion, some connection ought to be shown between 
that act and the particular form of gaming which 
is the subject of the charge. The distribution of 
the profits of gaming in a public place is a part of 
that offence and so is any act facilitating the 
same, hut if the charge is gaming in a public 
place and the only act alleged is one which facili¬ 
tates the distribution of profits of some other 
kind of gaming, the ancillary act cannot be said 
to form part of the offence charged unless it is an 
overt act which itself amounts to gaming in pub¬ 
lic within the intendment of the section. Though 
the distribution of the winnings of gaming and 
any act facilitating the same is gaming, it is not 
gaming in a public place, unless (a) the winnings 
are the winnings of gaming in a public place, in 
which case the mischief aimed at has been com- 

muted somewhere or ( b ) the distribution or an- 
ciliary act is itself public 

Beaumont, C.J.— The words “intended to aid or 
facilitate the various acts described must be read 
as ancillary to the general words of the definition 
Before the Court can convict a man of aiding or 
facilitating an act.it must be shown that the act has 
taken place and that it is an offence. ( Beaumont 
C/., Broomfield and Norman, JJ.) Emperor v 

Govindbhai. I.LR. (1939) Bom 53 
=178 I C. 588=11 R B 176=40 Cr L T 97-dn 
Bom.L R.1082=A.IR. 1938 Bom. 484 (F.B ) 

^TpS. 3 —Instruments of gaming—Marked 
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A marked coin may be an instrument of gaming. 
It becomes an instrument of gaming if it lias in 
fact been used as a means of gaming. (Broom¬ 
field, Ag.C.J. and Sen, J.) Emperor v Krisii- 
naJi AIaphusudan. 186 I.C 242=12 R B. 338 
=41 Cr.LJ 273=41 Bom.L.R. 1114=A.I.R. 
1940 Bom. 18, 

-Ss. 3 (a) and 13— "Gaming”—Operations 

necessary for gaming--Person performing—If 
guilty. 

Where in a certain game, certain operations are 
to be performed to enable the gamester to play 
the game, the persons taking part in such opera¬ 
tions must be deemed to be “gaming" within the 
provisions of the Act as they actually assist in the 
gaming. (Davis, J.C. and Mehta, A.J.C ) Moham¬ 
mad Hasan v. Emperor 31 S L.R. 44 = 169 I C. 
35=38 Cr.L J. 668=9 R S. 255=A.I.R 1937 

Sind 99 

—j— S. 4 -"Place”—Meaning of. 

I he word ‘place' in S. 4 has a wide meaning, 
and its application is not excluded by S. 12 in pro¬ 
per cases even though the latter section might 
apply to the same ‘place’. Hence a shop abutting 
on to a public street, though a ‘place’ under S. 12, 
is a place under S. 4, and a search warrant under 
the Act can be issued, and presumption under 
S. 7 can be drawn against the keeper of such a 
shop for the purposes of gaming for profit, and 
he can be convicted under S. 4. (Davis, J.C.) Sat 
Narain Amratlal v. Emperor. I.L.R. (1939) 
Kar. 741 = 183 I.C. 562=12 R.S. 60=40 Cr.L J. 
817=A I.R. 1939 Sind 184. 

Ss. 4 and 5 —Convictions under, on same 
facts—Separate sentences — Legality. 

Where the prosecution have relied upon the 
same facts and upon the same acts of the accused 
to prove that the offences under Ss. 4 and 5 were 
committed, the convictions under both sections 
may be confirmed, but there should be one punish¬ 
ment for both. He should not be punished twice 

over for the same acts. (Davis, J.C.) Bhacwan- 

? A ~ *«? MPFR0R - I LR - 0940) Kar, 150=187 
I.C 78=12 R.S. 219=41 f Cr L T 399—A I R 
1940 Sind 28. ‘ J< ^ 

— Ss. 4 and 5 Prosecution under — Evidence 
- tailure to examine panchas and to produce in- 

—Effect ^ eVldence as lo what was i° nnd at raid 

In a prosecution under Ss. 4 and 5 of the 
Bombay Prevention of Gambling Act, the failure 
examine the panchas in whose presence a 
panchnama was made at the raid or search, and to 
produce independent evidence as to what was 
tound at the raid is a serious omission and a vital 
defect. (Broomfield . Ag.C.J. and Sen. J.) Em- 
pfror^. Df.souza. 185 I.C. 203=12 R.B. 229= 

n 1 Cr hl 127 ~ 41 Bom.L.R. 974=A.I R. 1939 
tsom. 465. 


Ss. 4, 5 and 7— Scope—Presumption of 
common gaming house—Rebuttal-Conviction— 
Conditions for. 

Under S. 7 of the Prevention of Gambling Act 
a presumption arises when inslruments of gam¬ 
ing are found in a place that it is a common 
gaming house. But it the circumstances show 
ihat the only person who can make a profit from 
the gaming is not the owner, occupier, or person 
using or having the use of the same within the 
meaning of Ss. 3 and 4 of the Act, the presump- 
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tion must be rebutted and no conviction would be 
possible under S. 4 or S. 5. (Broomfield, Ag. C.J. 
of id Sen, J) Emperor v. KrishnaJi Madhu* 
Sudan. 186 I C. 242=12 R.B. 338=41 CrL.J. 
273=41 Bom L. R. 1114=A.I.R. 1940 Bom. 

g 

--s. 4 (a )—"Having the use of"—Interpreta¬ 


tion. 


The words “having the use of in S. 4 (a) of 
the Prevention of Gambling Act, in the context 
seem to imply something more than mere using 
even though the use may be habitual. 

J-.1J A n r T and Sen, J.) Emperor v. Krish- 
field, Ag L J - ana ot , RB 338 

=41 j" U 273 = 4 l Bom. L R 1114=1. I R. 

1940 Bom. 18. •• 

_ Ss 4 (a) and 5 - Applicability—Accused 

living in second floor of building found gambling 
inoassaae in ground floor—Passage used by ac¬ 
cused for going to and from his room-Conviction 
under Ss. 4 (a) and 5— -Sustainability. 

The accused occupied a room on the secon 
floor of a certain building and was found by the 
with another person in a passage on the 
ground floor of the building. He was writ mg 
something on a piece of paper and talking with the 
other person and on search of the passage in¬ 
struments of gaming were found in that passage 
He was convicted under Ss. 4 (a) and 5 of the 

Prevention of Gambling Act. 

Held (1) that in the absence of evidence to the 
contrary, the accused had only a right to pass and 
repass along the passage, and there being no evi¬ 
dence that the accused had a right to the use of 
the passage within the meaning of S. 4 (a) and 
his conviction under S. 4 (a) could not therefore 
stand • ( 2 ) that since the accused did not give any 
evidence to prove that the passage was not a 
common gaming house to rebut the presumption 
arising under S 7 of the Act on the facts proved 
bv the prosecution, his conviction under S. 5 was 
justified and must be upheld. (Beaumont , C.J. 
nnd Sen. J.) Emperor v. Ibrahim Haji Abdul 
Rahiman. ILR. (1940) Bom 322 = 186 I C. 
316=41 Cr.L.J. 571=42 Bom.L R. 161=A I.R. 
1940 Bom 129. 

__Ss 4 (a) and 5— Applicability and construe- 

tf on _ "Place"—Passage leading from house to 

road—“Person having the use of”—Meaning of 

_ Trespasser found gaming in passage—Offence 

_ Liability for conviction under S. 4 (a) or 5. 

The words “person having the use of” in S. 4 
(o) of the Bombay Prevention of Gambling Act, 
must be read ejusdem generis with the previous 
words “owner or occupier” and mean “a person 
having the right to the use of” under some title, 
e.g., a licence which is less than ownership or 
right of occupation. It does not include a tres¬ 
passer. The whole of S. 4 is directed against 
those who enable premises to be used as a com¬ 
mon gaming house ; while S. 5 deals with persons 
who resort to such premises for the purpose of 
gaming. The accu-ed was receiving bets in a 
passage on the ground floor of a house in a road. 
A marked coin proved to have been used for the 
purpose of placing a bet, a note book and a sutta 
chit, were found in this passage, on a police raid. 
He was a mere trespasser in the passage in ques¬ 
tion, and there was no evidence that his user of 
the passage was with the knowledge or permis- 
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sion of any person who owned or controlled the 
passage. The accused was convicted under Ss. 4 
(a) and 5 of the Prevention of Gambling Act. 

Held, (1) that the passage in question was a 
place within the meaning of S 4 (a) ; (2) that 
since there was no evidence to show that the ac¬ 
cused had got anything in the nature of a licence 
to use.the passage from a person entitled to give 
such licence, he could not be convicted under S. 4 
(a) of the Act; (3) that the Crown having proved 
the finding of instruments of gaming and the 
presence of the accused in the passage, the 
burden, in view of the presumption arising under 
S. 7, was thrown upon the accused to show that 
the place was not a common gaming house, the 
accused, who had not discharged that burden, was 
properly convicted under S 5 of the Act. ( Beau - 
mont, C.J. and Sen, J ) Emperor v. Gulam 
Hussein Rawji. I L R. (1 940) Bom. 105=186 
I C. 148=12 R B 310=41 Cr.L J. 253=41 Bom. 
L.R. 1326=A.I.R 1940 Bom. 62 

-Ss. 4 (a) and 5— Conviction under — 

Grounds for—Finding of marked coins and slips 
of paper with figures — Sufficiency. 

The mere fact of finding of marked coins and 
slips of papers with figures on it in the room or 
house of the accused would not be sufficient to 
justify his conviction under Ss. 4 (a) and 5 of the 
Bombay Prevention of Gambling Act, unless the 
evidence made it perfectly clear that these articles 
were instruments of gaming. ( Broomfield, Ag. 
CJ and Sen. J.) Emperor v. De Souza. 185 I. 
C 203=12 RB 229=41 Cr.L J. 127=41 Bom. 
L R 974=A.I.R. 1939 Bom 465. 

-S. 5— Applicability — Taking bets over tele¬ 
phone — Offence. 

S 3 makes “gaming” within the meaning of the 
Act the collection or soliciting of bets, and it 
makes no difference if these bets are brought by a 
messenger or person or sent by telephone or sent 
and received by telephone. It is gaming within 
the definition of S. 3, and in S. 7 the word 
“persons” includes “person”, the plural includes 
the singular. Hence, a person caught actually in 
the act of taking bets over telephone can be con¬ 
victed of gaming under S 5. (Davis, J. C.) 
Bhagwandas v. Emperor. I.L.R. (1940) Kar. 
150=187 I C 78=12 R.S. 219=41 Cr.L.J. 399= 
A.I.R. 1940 Sind 28. 

-S. 5— Charge under — Proof — Evidence 

necessary—Evidence of police agent—Value of — 
Corroboration—Necessity 

A charge of gambling, like any other criminal 
charge, must be proved by the prosecution by 
proper evidence Police agents are not only 
accomplices, but are also unreliable witnesses, 
because they are generally paid by the results. It 
is always in their interest to secure a conviction 
in the hope of getting a part of the fine which 
may be imposed. The evidence of a police agent 
in these cases must always be corroborated 
before it can be acted upon. Nor is the case im- 
proyed by providing the police agent with a com¬ 
panion and calling him a panch (Beaumont, C.J. 
and Wadia, J ) Emperor v. Harilal Gordhan. 
I.L.R. (1937) Bom 670=171 I.C 282=10 R.B. 
184=38 Cr.L.J. 1047=39 Bom.L.R. 613=A I.R. 
1937 Bom. 385. 

—-Ss. 6 and 7— Construction and scope— 

Search warrant issued by Assistant Superintendent 
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of Police — Legality—Presumption under S. 7—If 
arises—Bombay District Police Act, S. 6 — Scope. 

The words “specially empowered by Govern¬ 
ment in this behalf” in S. 6 of the Bombay Pre¬ 
vention of Gambling Act cover the Assistant or 
Duputy Superintendent ff Police. A Magistrate 
of the first clause or a District Superindent of 
Police can exercise the power without any special 
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terpretation of a writing, otherwise unintelligi¬ 
ble to him, found upon slips of paper on the 
person of the suspected man. He must judge 
and be judged by all the surrounding circum¬ 
stances and the information he then possesses. He 
may particularly, where his information is that 
the betting is betting in American Futures, have 
reason to suspect that when slips of paper with 

... 4 . • 1 .1 r .. cr. _ • _ __ . 


authority from Government. There is however i writing upon them are considered of sufficient 
nothing said in the section about an additional importance by the suspected person to be kept 
Superintendent of Police. An additional Super- upon his person, those slips of paper are betting 

intendent of Police appointed under S- 6 of the ’ ' J ‘ * .. 

Bombay District Police Act, as amended in 1920, 
has no power to authorise the issue of a search 
warrant under S 6 of the Prevention of Gamb- j 
ling Act. Where a search warrant is issued by 
an Assistant Superintendent of Police the pre¬ 
sumption under S.7 of the Gambling Act does not 
arise, and a conviction based on such presump¬ 
tion connot be sustained. (.Beaumont. C.J. and 
Sen, J.) Empf.ror v. Asgaralli Mahomepalli. 

187 I.C 459=12 R B. 487=41 Cr.L.J. 485=42 
Bom.L.R. 203=A.I.R. 1940 Bom. 127. 

-Ss. 6 and 7 as amended by Bombay Act I 

of 1936 —In gambling cases as well, corroboration 
of evidence of approver by other independent evi¬ 
dence is necessary—Amount of evidence required 
depends upon circumstances of each case. 

In a gambling case, as in any other case, the 
evidence of approvers or accomplices must be 
corroborated, in the usual manner, by evidence 
other than that provided by themselves, whereby 
the Court can he satisfied that they spea ! < the 
truth not only when they speak to the factum of 
the crime but when they speak as to the identity 
of the accused. The purpose of requiring inde¬ 
pendent evidence corroborating the evidence of 
the approver is that the Court can be satisfied 
that he is speaking the truth. It has no other 
purpose The amount of that evidence depen 's 
upon the circumstances of each particular case; 
the question as to whether it provides sufficient 
corroboration for the evidence of the approver to 
be relied on with confidence also depends on the 
circumstances of each case. (Davis, J.C. and 
Dadiba, C. Mehta, J.) Emperors. Au Molo. I. 

L.R (1939) Kar. 217=179 I.C. 794=11 R.S. 150 
=40 Cr.L J. 271=A.I.R. 1938 Sind 228. 

Ss. 6 and 7, as amended by Bombay Act 


I of 1936— Interpretation of. 

Ss. 6 and 7 must be interpreted in a reasonably 

broad spirit haying some fair relation to the 
realities of the kinds of people to which the Act 
was intended by the Legislature to apply. (Davis, 
J.C and Dodiba C. Mehta, J.) Emperor v. Ali 
Molo IL.R. (1939) Kar, 217=179 I C. 794= 

II R.S. 150=40 Cr.L.J. 271=A.I.R. 1938 Sind 
228. 

-Ss. 6 and 7, as amended by Bombay Act 

I of 1936— Reason for suspicion—If includes in¬ 
formation given by police informant. 

The reason for suspicion which is referred to 
in Cl. (a) of S. 6 includes the information given 
by a police informant, for, in many cases it is 
only upon such information that the p lice can 
act at all. So also, so far as the seizure of all 
things, reasonably suspected to have been used 
or intended for the purpose of gaming under Cl. 
\c) is concerned, it cannot be expected that the 
police-officer must wait for a translation or in¬ 


slips used or intended to be u-ed for the purpose 
of gaming, even though the writing is to him 
unintelligible at the time. (Davis, J.C. and 
Dadiba. C. Mehta, J ) Emperor v. Ali Molo. I. 
L.R. (1939) Kar. 217 = 179 I C. 794 = 11 R.S. 
150=40 Cr L.J. 271=A I.R. 1938 Sind 228. 

-Ss 6 and 7, as amended by Bombay Act 

I of 1936— Scope and effect — Presumption of 
gambling—When to be raised—Duty of Court 
Ss. 6 and 7, Bombay Prevention of Gambling 
Act, must be read together. The words “which 
he has reason to suspect” in S 6 must be read 
with the words “had reasonable ground for sus¬ 
pecting, which occur in S. 7: for, though it is 
true 'hat under S. 7 it is the Court that has to be 
satisfied that where a thing seized is not obviou¬ 
sly an instrument of gaming, but is to come if at 
all, within the category of “any other thing” 
referred to in S 7, that the police-officer had 
reasonable grounds for suspecting the thing did 
so come, yet even the Court must look at it from 
the police officer’s point of view, from the point 
of view of the information the police-officer had 
before the seizure and not after. Indeed, the 
words in Ss. 6 and 7 must mean very much the 
same thing Where, on the information of a 
police informant that gambling is going on in a 
particular house in American Futures, a Sub- 
Inspector finds a number of persons of different 
communities, who have no particular relationship 
or connexion among themselves, sitting at a table 
in a room in that particular house at midnight, 
who can give no satisfactory account of their 
presence and who, when searched, are found to 
have considerable sums of money upon them, 
while upon one of them are found slips of paper 
on which there is a writing not necessarily intel¬ 
ligible to the Sub-Inspector at the time the Sub¬ 
inspector has every reason to suspect that these 
slips of papers with the unintelligible writing, so 
taken from one of the persons, contain record of 
bets, and the Court, under the circumstances is 
justified in raising the presumption against the 
accused which puts upon them the burden of 
proof under S. 7. Where in such a case the accu¬ 
sed fail to give an account of their presence in 
the room on the particular night which the Court 
can accept, the High Court will not interfere in 
revision and acquit the accused. (Davis, J.C and 
Dadiba C Mehta, J.) Emperor v. Ali Molo. I. 
LR. (1939) Kar. 217=179 I.C 794=11 R.S. 
150=40 Cr.L.J 271=A.I R. 1938 Sind 228. 
-Ss. 6 (d) and 8 — Money found in coat poc¬ 
ket of accused convicted of gaming—Liability to 
forfeiture. 

It was not thfe intention of the Legislature that 
moneys should be forfeited when there was no 
reason to believe that these moneys were connec¬ 
ted with the gaming. The power of forfeiture 
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exercisable by the Magistrate under S. 8 is dis¬ 
cretionary. Where the money was found in the 
coat pocket of the accused convicted of gaming it 
cannot be said, in the absence of any satisfactory 
explanation by Jhe accused that this money 
cannot be seized under S. 6 and was not connec¬ 
ted with the gamin? of which the accused had 
been convicted. (Davis, J.C) Bhagwandas v. 
Emperor. I.L.R. (1940) Kar. 150=187 I.C. 78= 
12 R.S. 219=41 Cr.L.J. 399=A I.R. 1940 Sind 
28. 

- S. 7 — Applicability — Conditions — Presump¬ 
tions—When raised. 

Under S. 7 of the Bombay Prevention of Gamb¬ 
ling Act, certain presumptions arise when two 
things are proved. It must be proved first that 
there was a house, room or place, entered under 
S. 6 ; and secondly that an instrument of gaming 
was found in such a house, room or place on the 
occasion of the raid under S. 6 or upon the person 
of any one found therein. When these two facts 
are proved, then two presumptions arise: (1) 
that the house, room or place is used as a com¬ 
mon gaming house, and (2) that the persons 
found therein were there for the purposes of 
gaming ( Beaumont , CJ. and Sen, J.) Emperor 
v. Ibrahim Hajt Abdul Rahiman. ILR. 
(1940) Bom 322=188 I C. 316=41 Cr.L J. 571 = 
42 Bom L.R. 161=A.I.R 1940 Bom. 129. 

— ——S. 7 — Finding of marked coin — Presump¬ 
tion. 

The mere finding of a marked coin only does 
not give rise to any presumption under S. 7 of 
the Bombay Prevention of Gambling Act. 

( Broomfield , Ag. CJ. and Sen, J.) Fmperort/. 
Khishnaji Madhusudan. 186 I.C 242=12 R 
B 338=41 Cr LJ 273=41 Bom.L R. 1114=A 
I.R. 1940 Bom. 18. 

- S. 7— Presumption under—When arises — 

Finding of things other than instruments of gam¬ 
ing—Evidentiary value of. 

There are two events on which the presumption 
under S. 7 of the Prevention of Bombay Gamb¬ 
ling Act arises. As to the first event, namely, 
the seizing of any instrument of gaming, all that 
the Court has to do is to see whether the docu¬ 
ments or things found in the house raided fall 
within the definition of “instruments of gaming.” 
If they do, then the presumption arises. The 
other event is more difficult to determine. There 
are two things required to prove the occurrence 
of that event first, that something has been seized 
which is other than an instrument of gaming, and, 
secondly, that the police-officer had reasonable 
grounds for suspecting that the thing so seized 
was an instrument of gaming. When these two 
things are proved, then the Court must presume 
that the house which has been entered was used 
as a common gaming house until the contrary is 
roved. But if the only evidence of the house 
eing used as a common gaming house lies in the 
seizure in the house of something which is in 
fact not an instrument of gam : ng, although the 
police-officer had reasonable grounds for suspec¬ 
ting that it was an instrument of gaming, then 
there is no evidence of such user, and the pre¬ 
sumption is rebutted. The presumption arising 
in the second event specified in S 7 must always 
be still-born, because it is rebutted by proof of 
the very event which gives it birth, namely, sei- 
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zure of something other than an instrument of 
gaming. The section must be construed strictly 
and the second event can only arise, on the langu¬ 
age of the section. When it is proved that the 
thing which was found in the house raided was 
not an instrument of gaming and directly one 
proves it one destroys the evidential value of the 
thing found. (Beaumont CJ. and Wadia, J) 
Empfror v. Nathalal Vanmali. I.L.R. (1939) 
Bom. 434=184 I C. 252=40 Cr L.J. 891 = 12 R 
B 155=41 Bom. L.R. 548=A.I.R 1939 Bom 
339. 

—S. 8 —Money found on persons of those 
gaming or present in common gaming-house — 
Forfeiture-Conditions of—Burden of proof. 

In S. 8 there is no general provision that money 
as such found upon persons keeping or using a 
common gaming-house or gaming therein or 
being present therein for the purpose of gaming 
can be forfeited. Money found on the persons of 
those gaming or present in the common gaming¬ 
house and so on can he forfeited only as instru¬ 
ments of gaming within the definition of S. 3, 
Prevention of Gambling Act. That definition is 
wide because it covers any article used or intended 

to be used as the subject or means of gaming or 
proceeds of gaming so that any money or cur¬ 
rency notes used or intended to be used as a 
means of gaming or the proceeds of gaming, 
found on the person of one present in the com¬ 
mon gaming-house for the purpose of gaming 
and so on, can be forfeited, but the prosecution 
must, of course, show that any particular money 
to be forfeited as means of gaming falls within 
the definition of “instruments of gaming” in 
S 3. (Davis. J.C) Doongersi Awtharz;. Em¬ 
peror. ILR. (1940) Kar. 125=186 I.C. 883= 

12 R.S. 221=41 Cr.L J. 385=A.I.R. 1940 Sind 
22 . 

--S 12— Applicability — “ Found gaming ”— 

Meaning af. 

S. 12 does not require that the police should 
apprehend persons in the actual act of gaming. 
The words “found gaming” have a wider meaning 
than “seen gaming”. “Found” is more akin to 
“discovered” in its nature and purpose, and there¬ 
fore, if people are found by the police in such 
circumstances that it is clear that when the police 
came upon the scene they were engaged in 
gaming, the section applies. (Davis J C and 
Mehta, A J C.) Ghansham Das v. Emperor. 29 
SLR. 349=164 I.C 642=9 R.S. 50=37 Cr.L.J, 
1005=1936 Cr C 803=A.I R. 1936 Sind 126, 

-S 12 — Gaming — Game of dart — If game of 

skill or chance. 

A game of dart in which skill cannot enter into 
the game to any material extent is not a game of 
skill but one of chance. Law is enacted for the 
average man and not for a person of unusual 
skill, and. if, taking the average man, chance and 
not skill is the deciding factor in a particular 
game, the game is a game of chance and amounts 
to gaming under the Act. (Davis, J.C. and Mehta , 

A.J.C.) Ghanshamdas z/. Emperor. 29 S L.R. 
349=164 I.C 642=9 R.S 50=37 Cr L.J. 1005= 
1936 Cr.C. 803=A I.R 1936 Sind 126. 

-S. 12 - Person selling tickets in respect of 

game—If guilty. 

Where the person seeking to gain by chance 
has to pay money and purchase a ticket before he 
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will be allowed to take part or participate in the 
game at all, the selling of tickets, is a part and 
parcel of the particular gaming: and therefore, 
the person who sells the lickets and receive* the 
money, which is the wager takes just as great a 
part in the act of gaming a* does the actual parti¬ 
cipant, and is therefore guiliy under S. 12 of the 
Act. (Davis, J.C . and Mehta, A J C ) Ghan- 
shamdas v Empfror. 29 S.L.R 349=164 I C. 
642=9 RS. 50=37 Cr L J 1005 = 1936 Cr.C. 
803=A.I.R 1936 Sind 126. 

-(as amended in 1910), S, 12— Public place 

—Test of—Private garden —If may be "place to 
which public have or are permitted to have access” 
—Owner reserving right to exclude undesirable 
persons—If material. 

Whether a place is one to which the public have 
or are permitted to have access within the mean¬ 
ing of S. 12 of the Act is a question of fact. No 
distinction can be made between a right conferred 
on the public by a statutory provision or a resolu¬ 
tion of a Municipality, and a right conferred on 
the public by a private owner. The deciding 
factor is not whether the place is or is not owned 
by a private individual, or a public or statutory 
body, but the use to which it is put. If a private 
owner expressly or by implication invites the 
public generally to enter hi* garden, then the 
garden is a “place to which the public have or are 
permitted to have access" within the meaning of 
S. 12. The fact that the owner reserves to him-, 
self the right to exclude undesirables, is not 
material. (Davis, J.C. and Lobo, A J.C.) Tahi- 
rali v. Empf.ror, 30 S.L.R 72=164 I C 58=9 
R S 29=37 Cr.L.J. 876=1936 Cr C. 674=A.I.R. 
1936 Sind 90. 

—S. 12 (as amended)— Scope—Conviction 
for merely gaming—Order of forfeiture—If justi¬ 
fied. 

In S. 12 of the Act, before as well as after its 
amendment the forfeiture of trnney and the 
other severer penalties imposed by the section 
relate to a person convicted of wagering or bet¬ 
ting but not to a person convicted merely of 
gaming; and so in a ca s e of gaming the money 
and instruments of gaming found in a public 
place should be disposed of as directed in the 
section. Money should be returned to the owner 
thereof and instruments of gaming should be 
directed to be destroyed and not sold. (Davis, 
J.C. and Mehta, A.J.C.) Mohammad Hasan w. 
Empf.ror. 31 S.L R. 44=169 I.C 35=38 Cr L 
J. 668=9 R S. 255=A.I.R 1937 Sind 99 

S. 12 (a)— Construction and scope — Offence — 
Essentials of — Conviction—Proof requisite—Mere 
reasonable suspicion of gaming — Sufficiency — 
Accused found to be in possession of money, pro - 
ceeds of gaming and betting chits in public place — 
Liability to conviction—Proof of overt act — 
Necessity. 

It would be a remarkable departure from the 
accepted principles of criminal justice if the mere 
fact of being reasonably suspected by a police 
officer were to be held sufficient to justify a con¬ 
viction of a criminal offence. Under S 12(a) of 
the Bombay Prevention of Gambling Act, a man 
may be arrested on a reasonable suspicion of 
gaming in a public place, but he can only be con- 
victed of the offence at which the section is 
aimed, viz~, actual gaming in public. The con¬ 


viction must be of gaming, and not merely of 
being reasonably suspected to be gaming. The 
accused, a cotton broker, working in Surat, and 
belonging to a village called Bhadran in Baroda 
territory, u^ed to visit his village where he had a 
house several times a month. Where he was 
travelling by train from Surat to Anand which is 
the Railway Station for Bhadran he was arrested 
at Anand Railway Station by a police officer and 
on being searched there was found in his posses¬ 
sion a substantial sum of money which, it was 
found, represented the proceeds of gaming and 
which he was taking to another place for the 
purpose of distribution, there were also found 
upon him certain chits of the description known 
as satta chits which were instruments of gaming. 
The accused was, on these facts, ch trged under 
S. 12(a) of the Bombay Prevention of Gambling 
Act, with gaming in public place, vie., Anand 
Station, 

Held, that since there was no evidence in the 
case that what might be called the actual or sub¬ 
stantive gaming took place in a common gaming 
house or in a public place—there being in fact no 
evidence in the least as to how or where the 
actual gaming took place—-ince it could not be 
said that the money with the accused was the 
winnings of gaming in a public place, and since 
the accused obviously did no overt act which in 
itself amounted to gaming in public, it could not 
be held that any offence under S. 12 (a) had been 
committed and the accused could not therefore 
be convicted under the section. (Peaumont, CJ. 
Broomfield and Norman. J J ) Empf.ror v. Soma- 
rhai Govindbhai. I.LR (1939) Bom. 53 = 178 
I.C. 588=11 R B. 176=40 Cr.L.T. 97=40 Bom. 
L.R. 1082=A.I R. 1938 Bom 484 (F.B.). 

-S. 13—“ Mere skill”—Meaning of — Game of 

cards pettin-ata, for, money stakes—If exempt 
under S. 13. 

The phrase ‘ mere skill" in S. 13 of the Bombay 
Prevention of Gambling Act means pure skill, 
skill and nothing else. A game in which there is 
a substamial element of chance cannot be descri¬ 
bed as a mere element of mere skill or pure skill. 
In view of the provisions oi S. 13, it is clear that 
if a game is played for stakes, it amounts to 
gaming and comes within the mischief of the Act, 
quite irrespective of the question whether chance 
or skill predominates, provided of course that it 
is not a mere game of skill, that is to say, a game 
in which there is no element of chance. No doubt, 
if the element of chance in a game is so small as 
to be negligible, it may be reasonable to ignore it. 
Playing a game of cards called pettin-ata , for 
money stakes, is a gambling game and is not a 
game of mere skill so as to be exempted under 
S. 13. (Broomfield, Ag. C J. and Sen, J.) Em¬ 
peror v. Kallapp\ Gurappa. I.L.R. (1939) Bom. 
679=185 I C 315=12 R. B. 231=41 Cr L J. 157 
=41 Bom L R. 970=A.I R. 1939 Bom 481. 

-S. 13— Scope —“ Game of skill ”— Test to 

decide. 

No game can be a game of skill alone, and in 
any game in which even great skill is required, 
chance must play a certain part. Even a skilled 
player in a game of mere skill may be lucky or 
unlucky, so that even in a game of mere skill 
chance must play its part. But it is not neces¬ 
sary to decide in terms of mathematical precision 
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the relative proportion of chance to skill when 
deciding whether a game is a game of mere skill 
within the provisions of S. 13 of the Act. When 
in a game the elements of chance most strongly 
preponderate, it cannot be a game of mere skill. 
(Davis, J.C, and Mehta, A J.C .) Mohammad 
Hasan v. Empfror. 31 S.L.R. 44=169 I.C, 35= 
38 Cr. L J. 668=9 R.S. 255=A I R. 1937 Sind 


99. 

BOMBAY PRIMARY EDUCATION ACT 

(IV OF 1923 )— District School Board consti¬ 
tuted under— Chairman of—If public servant— 
Liability to prosecution without sanction of 
Government—Cr. P. Code, S. 197. See Cr. P. 
Code, S. 197. 38 Bom L.R 956. 

__Ss. 4 2) and 8 (2)— Teacher in School 

under local authority —5 ervices transferred under 

$ g (2)_ Compulsory retirement and subsequent 

reinstatement—Grant of half pay for period of 
absence—Suit for full pay—Maintainability. 

Plaintiff, a teacher in a school under the 
control and management of a local authority, 
whose services were transferred under S. 8 was 
made to retire by the District Local Board before 
he was actually due, but was reinstated after some 

time and was treated as on leave on full pay for 
half the period and on half pay for the rest, and 
he sued the District Board for the remaining half 


na y 

Held, that under sub-S. (2) of S. 4, the rights i 
and liabilities of the local authority with respect 
to the transfers of the teachers were not vested in 
or transferred to the School Board, and that the 
Legislature intended that so far as such teachers 
were concerned the rights as regards them and 
liabilities towards them should remain with the 
local authority and not with the School Board 
and hence the suit of the plaintiff lay against the 
local District Board. (Davis. J.C. and Weston, 
J ) District Local Board, Sukkur v. Navalrai 
Topandas. I.L.R. < 1939) Kar. 518=182 I.C. 669 ! 
=12 R S. 19=A.I.R 1939 Sind 150. | 

-S. 8— Appeal—Power of appellate authority 

— Discretion—I nterference. 

Where a teacher in the employ of a District 
Local Board is given a right of appeal with 
regard to his suspension, dismissal, etc., and a 
statutory rule governing such a case provides 
that in case the appellate authority orders the 
reinstatement of such teacher it may grant him 
full pay for the period during which such teacher 
was under suspension or dismissal, the word 
“may” does not mean “shall,' - but merely confers 
upon such appellate authority a discretion in the 
matter, and such statutory discretion, if exercised 
according to statutory rules, cannot be interfered 
with. (Davis, J.C and Weston, J.) District 
Local Board, Sukkur v. Navalrai Topandas. I. 
L.R. (1939) Kar. 518=182 I C. 669=12 R.S. 19 
=A I.R 1939 Sind 150. 

BOMBAY PUBLIC CONVEYANCES ACT 
(VII OF 1920), S. 24— Applicability—Ingredients 
of offence under. 

To convict an accused under S. 24, it is not 
sufficient merely to show that the accused is a 
licensee of a public conveyance and that he per¬ 
mitted it to be driven by a driver who is not 
licensed; it must be shown that when this 
unlicensed driver was driving, he was driving a 
public conveyance for use as such. S. 24 does 


not mean that if the licensee of a public con¬ 
veyance himself takes his family out for a treat 
or permits an unlicensed driver to take his family 
out for a treat, an offence is committed; for, the 
public conveyance is not then used for the pur¬ 
pose of public conveyance at all. It is used for 
the purpose of private conveyance. (Davis J.C. 
and Lobo, J.) Bhojraj Pheroomal v Abdul 
Waheed. I L R. (1939) Kar. 187=177 I.C. 783 

68 <0=39 Cr.L.J. 976=A.I.R. 1938 

Sind 190. 

BC >MB'AY RE G U LATIO NS (XVII OF 1827) 
and (XIX OF 1827)— Property in Bombay, city — 
Prescriptive right to exemption from land revenue 
—If can be claimed. 

Bombay Regulation XVII of 1827 does not 
apply to property in the city of Bombay. Regula¬ 
tion XI K of 1827 which does apply to such pro¬ 
perty, contains no provision for recognizing a 
prescriptive right to exemption from land revenue 
as is contained in Chap. 9, S. 36 of the Regulation 
XVII. Therefore no statutory prescriptive title 
to exemption from land revenue can be claimed 
m respect of property in the city of Bombay. 
(Lord Macmillan.) Kamala Vahooji v. Collec¬ 
tor of Bombay. I.L.R. (1937) Bom 756=10 R P. 
C 54=1937 M.W.N. 939=3 B.R. 759=39 Bom 
L.R 1046=66 C L.J 43=169 I.C 778=41 C.W. 
N. 1194=31 S L R 665=1937 P.W.N. 985=64 
I.A 334=46 L.W. 227=1937 O.L.R. 413=1937 
A.L.R. 647=A I.R 1937 P C. 271 = (1937) 2 M. 
L.J. 362 (P.C.). 


BOMBAY RENT-FREE ESTATES (INAM) 
ACT (XI OF 1852)— Powers of Inain commis¬ 
sioner — Inquiry—Scope of—Power to direct 
resumption of soil—Order directing that certain 
villages be resumed and assessed as khalsat — 
Meaning and Effect of. 

What have to be considered by the Jnam com¬ 
missioner in inquiries under the Bombay Rent- 
free Estates Act (Inam Act), are claims made to 
hold lands free from, or partially free from, 
assessment, and all that the commissioner can do 
under the Act is direct resumption by Govern¬ 
ment of the claim to exemption from assessment. 
Government is only entitled to resumption of pos¬ 
session of the privilege claimed by the inamdar 
and not of the possession of the soil. Govern¬ 
ment under the Act is not entitled to interfere 
with actual possession. All that they can deal 
with was the claim of certain person to hold lands 
free from the ordinary obligation to contribute to 
Government levenues. An order by the Inam 
Commissioner that certain villages should be 
resumed and assessed as khalsat, cannot be 
construed as amounting to a resumption of the 
soil of the villages ; it must be taken as meaning 
only that the privilege claimed by the holder hold¬ 
ing the villages free from liability to assessment 
is resumed. ( Beaumont , C.J. and Wadia, J.) 
Ramsomappa v. Secretary of State for India in 
Council. 172 I.C. 271=10 R B. 263=39 Bom. 
LR. 851=A.I.R. 1937 Bom. 465. 

BOMBAY REVENUE JURISDICTION 
ACT (X OF 1876), S. 4— Scope— Order of 
revenue authorities setting aside mortgage by 
watandar—Observation that claim to permanent 
tetumcy by reason of ancient possession not esta¬ 
blished—Suit to declare title as permanent tenant 
—Jurisdiction of Civil Court—If barred . 
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A, the owner of a certain wat^n property mort¬ 
gage'! it to the plaintiffs for a period of ten years 
in 1923. A died in 1930, and in 1931, his widow 

adopt d the defendant. After the adoption the 
defendant claimed from the revenue authorities 
restoration of the watan property, and the Assis¬ 
tant Collector ordered such restoration. Before 
him the plaintiffs relied on their mortgage of 
1923, and also claimed that they were permanent 
tenants under S. 83. Bombay Land Revenue Code 
as having been in possession from time irrtmemo- j 
rial. The Assistant Collector declared the mort¬ 
gage null and void ; he also expressed the view 
that the plaintiffs did not establish their claim of 
ancient possession. Their orders of restoration 
was confirmed on appeal by the Collector and 
subsequently by the Commissioner. The plaintiffs 
thereupon filed a suit for a declaration that they 
were permanent tenants of the land in suit, and 
for an injunction to restrain the defendant from 
interfering with their possession. It was pleaded 
that under S. 4 of the Bombay Revenue Juris¬ 
diction Act the Civil Court had no jurisdiction to 
entertain the suit. 

Held (1) that the order of the revenue autho¬ 
rities merely set aside the mortgage of 1923 and 
did not in fact go so far as to hold that the plain¬ 
tiffs’ claim to be permanent tenants was invalid; 
(2) that if the order did in fact purport to dispose 
of the plaintiffs’ claim to be permanent tenants, the 
order to that extent was then ultra vires ; (3) and 
that though the plaintiffs were not emitted to 
challenge in a Civil Court the order setting aside 
the mortgage, the suit based on the claim to per¬ 
manent tenancy was not barred by S. 4 of the 
Revenue Jurisdiction ^ct. ( Beaumont , C.J.) 
Shamrao v. Holya Subhanna. 172 I C. 464= 
10 R.B. 283=39 Bom L.R. 920=A.I.R. 1937 
Bom. 494. 


S. 4— Scope—Suit to declare plaintiff’s 

to be register -' - ‘ ’ ' . 

service—If barred. 

A suit for a declaration that plaintiff is entitled 
to have his name entered in the watan register 
for the sixteen annas right of patilki service is in 
effect a claim to perform the duties of patil, and 
cannot be granted by the Civil Court, as it is 
barred by S. 4 of the Revenue Jurisdiction Act. 
(Broomfield and IVadta, JJ) Basangouda v. 
Basalingappa. 164 I.C 703 (2)=9 R.B. 92=38 
Bom.L.R. 593=A.I.R. 1936 Bom. 301. 

-S. 4 —Tenures specified in—Nature of. 

The tenure of lands the title to which has been 
of a permanent nature and neither precarious nor 
limited in character is not a tenure of the kind 
specified in S. 4 of the Bombay Revenue Jurisdic- 
tion Act. To all of such tenures there is attached 
an element of grace and of precariousness. (Lord 
Roche.') Vinayakrao Dhundiraj Biwalkar v 
Secretary of State. 164 I.C 753=9 R P.C 112 
=64 C.LJ 178=1936 All LR. 855=1936 OL 
R. 569=3 B.R. 37=45 L W. 739=1937 M W N 
619=38 Bom L.R. 1265=A.I.R. 1936 P.C. 312= 
(1937) 1 M L.J. 367 (P.C.). 

S. 4 (a) (1) and (3 )—Construct on and 
sco P e-“Ciaim against Government”—Meaning of 
—Suit for declaration of status as watandar and 
for Possession of watan lands—Jurisdiction of Civil 
Court—Government made party to suit _ Suit—If 

Q .. D.—42 
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barred—Valid orders of revenue authorities and 
ultra vires orders—Distinction. 

In S. 4 (a; of the Bombay Revenue Jurisdiction 
Act a distinction is made between claims and 
suits. Cls. (1) and (4) speak of claims against 
Government; Cl. (2) speaks of claims to perform 
duties; and Cl. (3) speaks of suits to set aside or 
avoid orders. It may he necessary under Cls. (2) 
and (3) that Government should be a party. But 
Cls. (1) and (4), on the other hand will as a rule 
apply only where Government is a party, since 
otherwise it could hardly he said that there was 
any claim against Government. But the mere 
fact that the Government is a party will not be 
enough to bring the case under those clauses. The 
words "claim against Government relating to 
property or lands" may fairly be said to imply 
that relief of some kind is sought again>t Govern¬ 
ment. Government must be more than a purely 
formal party. If Government is to he bound by 
the decree to make any payment or to restore any 
property, or if an injunction is sought against 
Government, the position is clear—that is a 
‘‘claim against Government’’. A suit for a declar¬ 
ation of title against Government cannot be held 
to be a claim against Government within the 
meaning of Cl. (1). though it would seem to fall 
under Cl. (3). If what the plaintiff seeks is an 
order for delivery of possession of property 
which is merely to bind a private party and is not 
to be enforced aeainst Government, the suit may 
offend aeainst Cl. (3) but can hardly be brought 
under Cl. (1), A suit, whether between private 
p rties or against Government, which would have 
the effect of nullifying an order made by the 
Collector would be barred under S. 4 (a) (3), at 
any rate, if the order is validly made under the 
Watan Act. If the relief sought does not affect 
the position of Government at all, for instance, if 

declaration of his status as 


a person seeks a 

right to be registered as watandar for Va/t/Jfei ; watandar simply with a view to approach the 
" * ‘ revenue authorities under S. 36 (3) of the Watan 

Act, it cannot be regarded as a suit to set aside or 
avoid an order. In such suits Government is 
neither a necessary nor a proper party. If, how¬ 
ever, a declaration of status is sought and a claim 
for possession of lands is made in flat contraven¬ 
tion of the orders of the revenue authorities, the 
suit certainly comes within the mischief of 
Cl. (3) of S. 4 (a) of the Revenue Jurisdiction 
Act, assuming that the orders are not ultra vires. 
But it is not necessary to set aside an order made 
without jurisdiction. Such an order is no bar to 
a suit for relief inconsistent with it. An order 
validly made within the powers conferred by the 
Watan Act will bar a suit. An order without 
jurisdiction will not. But the order must have 
been made by an officer “duly authorised in that 
behalf" as required by S. 4 (a) (3). In order to 
decide whether a suit is barred under S. 4 (a)(3), 
the Court has to ascertain whether the orders of 
the revenue authorities were within their juris¬ 
diction. (Broomfield and Tyabji, JJ.) Mallapa 
v. Tukko. I.L.R. (1937) Bom. 464=170 I.C 801 
=10 R B. 12t=39 Bom L.R. 288=A.I.R. 1937 
Bom. 307. 

S. 4 (a)— Scope—Alienation of watan land 


made before Bombay Watan Act of 1874— Refusal 
by Assistant Collector to set aside—Suit in Civil 
Court to set aside and for possession—If barred^ 
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Where an Assistant Collector refuses to set 
aside an alienation of watan land made before the 
passing of the Watan Act (Bombay Hereditary 

Village Offices Act) of 1874, in the exercise of his 
discretion under S. 9 of that Act, such refusal 
does not oust the jurisdiction of the Civil Court 
which has an inherent jurisdiclion to declare void 
such an alienation of watan property to a 
stranger A civil suit to have such alienation set 
aside° and the land restored to the possession of 
the plaintiff is not barred by S. 4 (a) of the 
Revenue Jurisdiction Act. ( Beaumont, C. J. and 
/ okur J ) Wasudev Vishnu v. Pandu Vishnu. 
T L R (1939) Bom. 428=184 I.C. 633=12 R.B. 
186=41 Bom LR. 578 = AIR. 1939 Bom. 369 

_-S. 4 (a) ( 1 ). (3) and (4)—Scope Watan 

lands—Name of adopted son entered as represen¬ 
tative watandar—Subsequent removal after 
annulment of alienation and resumption of lands 
on decree of Court holding adoption invalid— 
Suit by adopted son for declaration of title and 
for restoration of lands—If barred. See Bombay 
Hereditary Offices Act, Ss. 11 and 11-A. 38 

^ ( 3 )—“Duly authorised in that be¬ 
half”—Meaning— Collector acting under S. 9 of 
Watan Act—Powei s of. See Bombay Hereditary 
Offices Act, S. 9. 39 Bom.L R. 288. 

_ -S. 4 (a) (3 )—Scope — Grant of watan land 

prior to 1827— If alienation under Watan Act — 
Order of Collector setting aside “ alienation”—If 
ultra vires— Suit by grantee for declaration and 
for possession of watan lands—If barred. 

Certain lands form part of a Nadgoudki watan 
inam granted to the ancestor defendant No. 1 in 
1694 Plaintiff alleged that they were granted in 
pot inam to his ancestor in 1811 before the intro¬ 
duction of British rule in 1827 or 1828 and claim¬ 
ed to have been in possession of the same since 
then until evicted by the revenue authorities. In 
1862, defendant l’s grandfather S. brought an 
ejectment suit against A, a member of the plain¬ 
tiff's family, got a decree in 1864 and sought to 
execute it. But A's nephew N. obstructed S. and 
under the rules of procedure then in force .9. had 
to file a fresh suit, which he did in 1867. N, the 
defendant in that suit, claimed under a sanad 
given to his father by S. in renewal of an order 
of grant. In execution, S’. admitted N’s claim, as 
a result of a settlement between the parties. This 
admission was produced in the suit of 1867 and 
was acted upon with the result that the suit was 
dismissed. There was no further litigation and 
the plaintiff’s family remained in undisturbed 
possession. In 1924 defendant No. 1 applied to 
the revenue authorities for restoration of the land 
to him under the Watan Act. The District Deputy 
Collector found that the plaintiff had been in pos¬ 
session from before the introduction of British 
rule, and that he was a watandar and therefore 
refused to interfere holding that there was no 
alienation. But the Collector on appeal reversed 
the order, and the Collector's order was confirmed 
by the Commissioner. Plaintiff was ultimately 
evicted in 1926 He then instituted a suit against 
defendant No. 1 and the Government for declara¬ 
tion of title as watandar and for possession of 
the lands. 

Held, that there having been a grant to the 
plaintiff's predecessor before 1827, the revenue 


authorities had no power under S. 9 or 11 of the 
Watan Act to set aside the alienation, for in fact 
there was no alienation within the meaning of 
that Act, and consequently the orders of the 
Collector and of the Commissioner were ultra 
vires and not duly authorised, and the suit was 
therefore not barred by S. 4 (a) (3) of the Bom- 
bay Revenue Jurisdiction Act. (Broomfield and 
Tyabji . //.) Mai.lappa v. Tukko. I L R (1937) 
Bom 464 = 170 I.C. 801=10 R.B. 121=39 Bom 

R. 288=A.I.R. 1937 Bom 307. 

— —S. 4 (b) and (^—Applicability—Suit to 
declare order of Government revising and increa¬ 
sing revenue on plaintiff's lands ultra vires and 
void as being contrary to law—If barred 

The provisions of CIs. (b) and (d) of S. 4 Q f 
the Bombay Revenue Jurisdiction Act applv only 
to a suit which hits directly at the amount or 
incidence of la- d revenue or at its mode assess¬ 
ment or the principle on which it is assessed or 
aims directly at the alteration of entries in land 
records. They do not apply so as to exclude a 
suit for a declaration that the powers exercised 
by Government have no basis in law or that the 
power is exercised contrary to law. (Davis, J.C. 
and Rupchand, A J.C.) Ramchand v. Secretary 
of State for India. 29 S.L.R 382=163 IC 
887=9^RS. 17=A.I.R. 1936 Sind 108. 

--S. 4 (d)— Construction and scope — Claim to 

have name entered in the village records either as 
oivner in place of the existing one or alternatively 
as purchaser of shares along with the existing one 
—If cognisable in Civil Court. 

It is true that the Bombay Revenue Jurisdic¬ 
tion Act has to be construed strictly in favour of 

the right of suit; but that does not mean that it 

should be construed so technically as to make its 
provisions a dead letter. A person who claims 
to have his name entered in the village papers 
either in place of or associated with that of the 
superior holder is really in effect claiming to 
have his name entered as superior holder. Where 
a plaintiff in a suit prays that the name of the 
defendant entered in the records should be remo¬ 
ved and that the name of the plaintiff should be 
entered instead as the owners of certain shares 
in the villages, or alternatively that the defen¬ 
dant’s name may be retained nominally and the 
plaintiff’s name entered as the purchaser of the 
shares, it is clear that the claim is obnoxious to 

S. 4 (d) of the Revenue Jurisdiction Act; that 
clause debars the Civil Courts from ordering 
that the entries should be changed. (Broomfield 
and Macklin, JJ.) Dattatraya v. Sadashiv. 
185 I.C. 839=12 R.B. 271=41 Bom.L.R. 882= 
A.I.R. 1939 Bom. 513. 

-Ss. 4 (f) and 5 (a )—Scope Saranjam grant 

— Suit by Saranjamdar to recover from Govern¬ 
ment arrears of ain chillar deducted out of 
revenue payable to him—If barred. 

S. 4 (/) of the Revenue Jurisdiction Act cannot 
have been intended to bar a suit by an alienee of 
the land revenue to recover sums wrongly dedu¬ 
cted from the land revenue payable to him; when 
it refers to claims against Government to receive 
payments payable our of the land revenue, it must 
mean payable out of the land revenue which is 
itself payable to Government. The chillar Tund, 
though it may no doubt be payable out of the 
land revenue, is a fund, which according to the 
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practice of a Saraniam grant, is to be administer¬ 
ed by the Saranjamdor-, and the practice of the 
Saranjan is the best index, of the meaning of the 
grant. < onsequently a suit by a Saranjamdor to 
recover from the Government arrears of ain 
chillar which the Government have deducted 
from the revenue of the plaintiff’s Sarattiam 
villages is not barred by S. 4 (/) of the Act. S. 5 
(a) also has no application to the case. (Broom¬ 
field and Tyabii. J J.) The Secretary of State 
for India v Narwanrao. 168 I.C 357=38 Bom. 
LR. 1339=9 R.B. 367=A.I.R. 1937 Bom 109. 

-S 4 (f)— Applicability — Alienated village — 

Government having no interest in revenue—Effect. 

S. 4,/) of the Bombay Revenue Jurisdiction 
Act can have no application to the case of an 
alienated village where Government has ceased 
to have any interest in the revenue at all. 
(Broomfield and Macklxti, JJ) Dattatraya v. 
Sadashiv. 185 I C. 839=12 R.B. 271 = 41 Bom. 
L.R. 882=A I.R. 1939 Bom 513. 

--S. 4. Proviso - Applicability — Dispute as to 

who is entitled to be holder of shares in village. 

The proviso to S. 4 of the Bombay Revenue 
Jurisdiction Act relates to cases where there is a 
dispute as to the nature of a holding, that is to 
say, as to whether it is exempt from the payment 
of land revenue or not. It does not relate to 
■disputes as to who is entitled to be the holder. 
(Broomfield and Macklin, JJ.) Dattatraya v. 
Sadashiv. 185 I.C. 839 = 12 R.B. 271=41 Bom 
L.R 882=A.I.R. 1939 Bom 513. 


. *• 5 (b) — Application—Suit comprising 

mam reliefs against Crown. 

S. 5 ( b) of the Bombay Revenue Jurisdictior 

Act ha^ no application whatever to a case of ? 

su, t which is not a suit between private partie< 

and in which some at any rate of the main relief' 

are sought against the Crown. (Broomfield ant 

Mackhn, JJ.) Dattatraya v. Sadashiv. 185 1 

?A?^ 9 tT 12 R B 271=41 Bom.L.R. 882=A I.R 
1939 Bom. 513. 

~~ “8. 6—Applicability — Illegal distraint b[ 

Matnlatdar—Suit for damages and compensat 01 
—/7 barred. 


Where a Mamlatdar issues a warrant of dis 

traint against the property of a person in respec 

of arrears of land revenue due by some othe 

person, the former being neither the occupant o 

the land nor in any sense a defaulter, the actioi 

of the Mamlatdar is ab initio illegal and ultr 

vires. No bona fide can be claimed in respect o 

such an act. Since it cannot be said that th« 

Mamlatdar’s act is bona fide in pursuance of th 

provisions of any law for the time being in forct 

his action is not protected by S. 6 of the Bomba 

Revenue Jurisdiction Act, and that section can 

not be pleaded in defence to a suit for comoensa 

tion and damages for illegal distress. (IVassoo 

dew, /.) Shridhar Mahadeo v. Godulal Jeth 

mal I.L R. (1939) Bom. 721=41 Bom L I 

1223=186 I.C. 509=12 R B. 343=A.I.R. 194i 
Bom. 20 

BOMBAY SURVEY AND SETTLEMENT 
ACT (I OF 1865), S 38 —Kabuliyat taken b 
Government from managing khot—Effect—Riqh 
of khot to take faida in kind. 

One • Government have taken a kabuliyat in ; 
Particular form from the managing khot, h< 
occomes entitled to recover the faida in accor 


BOMBAY WAGERS ACT (1865), S. 1. 

dance with the terms of the kabuliyat. If any 
occupant is dissatisfied with the terms of the 
kabuliyat, it is for him to take such steps as he 
may be advised against Government, or approach 
Government to get the kabuliyat chargid but 
until that is done, the managing khot cannot go 
beyond the terms of the kabuliyat so long as it 
stands. If the kabulayat entitles the khot to 
recover faida in kind, he can take it in kind, and 
the tenant cannot resist the demand and insist on 
payment in cash. (Rangnekar. J ) Pandu Nara- 
yan v Amiruddin Shekh. 176 I.C. 245 = 11 R. 
B. 34=40 Bom.L R. 407 = A.I.R. 1938 Bom. 329. 

BOMBAY TITLES TO RENT-FREE 
ESTATES ACT (XI OF 1852) —Inam Com¬ 
missioner— Adjudication in disputes— Binding 
force of. See Limitation Act, S. 10. 39 Bom. 
L.R,572. 

BOMBAY (DISTRICT) TOBACCO ACT 

(II OF 1933), S. 17— Scope—License in form A 
—Uolder of—Right to sell outside place of bust - 
ness through agent—Agent of licensee selling 
wholesale to merchants outside place of business 
— Liability to conviction for offence under section . 

A wholesale dealer holding a license in Form 
A, for the wholesale sale of tobacco under the 
Bombay (District) Tobacco Act, is entitled to 
sell tobacco and its preparations personally or 
through agents and servants wholesale at any 
place in the Bombay Presidency and Sind with 
the exception of the City of Bombay ; and he is 
entitled to conduct his business by means of tra¬ 
vellers. A sale by the licensee's agent wholesale 
outside his own place of business is covered by 
the license, and the agent does not require a 
hawkers’s license, since the license for wholesale 
sale is wide enough to cover wholesale hawking. 
Such an agent selling whole sale without a haw¬ 
ker’s license cannot therefore be convicted under 
S. 17 of the Act. (Barlee and Sen, JJ.) Emperor v. 
Bahurao. I.L.R. (1937) Bom. 931 = 172 I.C. 160 
= 10 R.B 251=39 Cr L.J. 88=39 Bom.L.R. 832 
=A.I.R. 1937 Bom. 480. 

BOMBAY TOWN TOBACCO DUTY ACT 
(IV OF 1857), S. 18 —Order of confiscation 
under—Discretion of Court—Notice to owner of 
vehicle—Necessity for—Omission to give notice — 
Effect on order. 

S. 18 of the Tobacco Duty (Town of Bombay) 
Act leaves it to the discretion of the Court to 
confiscate a vehicle used for the illegal transport 
of tobacco. The discretion has, however, to be 
judicially exercised. The Court before confisca¬ 
ting the vehicle, must be satisfied that the owner 
had consented or knew that the vehicle was used 
for the said illegal purpose. The discretion can 
only be properly exercised after hearing the 
owner. The omission to give notice to the owner 
and to hear him before making an order of con¬ 
fiscation is illegal and results in injustice and 
renders the order of confiscation liable to be set 
aside. (Broomfield and IVassoodew, JJ.) Jaf- 
farbhai Masam, In re, 166 I.C. 562=9 R.B. 
238=38 Cr L.J. 224=38 Bom.L.R. 961=A.I.R. 

| 1937 Bom. 10. 

| BOMBAY WAGERS ACT (III OF 1865), 
S. 1— Scope and effect of—Contract made through 
j broker—Claim to brokerage, commission or losses 
I etc .— Enforceability—If wager. 
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BOUNDARIES. 

S. 1 of the Bombay Wagers Act only means 
that contracts collateral to or in respect of wager¬ 
ing transactions cannot be enforced. But m order 
to bring the case within the section the transac¬ 
tion in respect of which the brokerage, commis¬ 
sion or losses etc , in the case of a contract made 
through a broker are claimed, must amount to a 
wagering contract. The result of the Act is to 
put a contract collateral to an agreement by way 
of wager on the same footing as the agreement 

itself. Such a collateral contract is void in the 

Bombay Presidency though not in other provinces 

ssKK 

Bom.L.R. 1083 =A.I.R. 1938 Bom. 44. 

BOUNDARIES— Encroachment-Suit by owner 
of land against adjoining owner-Proof of distur¬ 
bance of boundary marks—If essential—Measure¬ 
ments and area—If conclusive . 

In the case of persons owning or occupying ad¬ 
joining plots of land, in order to determine 
■whether there has been an encroachment by one 
of them upon the land of bis neighbour, what has 
to be shown is that there has been a disturbance 
of the actual boundary marks on the site. In the 
absence of such disturbance of the actual bound¬ 
ary marks, an argument based on measurements 
is of little value ; an argument based on area is of \ 
even less value, because there may have been an 1 
encroachment in any direction or in any part of 
the plot. The measurements of area in a record 
cannot be expected to be meticulously accurate; 
as the area is given only by way of description. 
(Allsop, /•) Ram Kisan v Pahlad 172 I.C. 
962=10 R A. 450=1938 R D. 71=1938 A.L.R. 
56=1937 A.L.J. 1216=1937 A.W.R. 1078=A.I. 
R. 1938 All. 36. 

BROKER. See Principal and agent—Broker. 

BUDDHIST LAW (Burmese). 

Adoption. 

Advancement. 

Ancestral Property. 

Applicability. 

Divorce. 

Ecclesiastical law. 

Guardianship. 

Husband and wife. 

Inheritance. 

Law applicable. 

Maintenance. 

Marriage. 

Mortgage. 

Partition. 

Payin property. 

Succession. 
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167 I.C. 362=9 R.R. 310=A.I.R. 1936 Rang. 
518. 


(Chinese). 


Divorce 

Illegitimate son’s right of inheritance, 
Letters of administrator. 

Marriage. 

Succession. 


-(Burmese)— Adoption—Apatitha adoption 

—Rights of adoptee. 

Where it appears that there was only some kind 
of informal adoption resembling that called 
apatitha, the adoptee can have no right of inheri¬ 
tance from adoptive parents’ estate where there 
are natural children living. ( Mosely and Mack- 
ney, JJ.) Maung Mya Maung v. Ma Mya Sein. 


— -(Burmes t)—Adoption—Apatitha child— 
Position of. 

An apatitha child is one who has been adopted 
casually and without any intenlion expressed on 
the part of the adoptive parent that it shall in¬ 
herit. The intention either express or implied on 
the part of the adoptive parent that the adopted 
child shall or shall not inherit, forms the dividing 
line between a keittima child and an apatitha child. 
In other respects the position of an apatitha child 
is the same as that of keittima. A.l.R. 1914 P C. 
97; 5 L.B.R. 21b and 1920 L B. 163, Diss. Where 
a widow had brought up a girl from her childhood 
who lived with her till her death, and it was prov¬ 
ed that the widow gave her own jewels to the girl 
to wear, lent out moneys in the name of herself 
and the girl as mother and daughter, purchased 
some land in her name and in that of the girl, and 
described the girl as a joint donor with her of a 
tazaung. 

Held, that the facts fell short of proving the 
girl as keittima, adopted daughter of the widow, 
but proved that the girl was apatitha child. 

( Mosely and Ba U, JJ.) Ma Than Nyun v. Paw 
Shwe Thit. 14 Rang 557=164 I.C. 272=9 R. 
R. 73 (2)=A.I R 1936 Rang. 344. 

—— (Burmese)— Adoption—Consent of all 

zvives—If necessary. 

An adoption by a Burmese is not invalid merely 
because his other wives do not consent to it. 
Once a Burmese wife consents to her husband 
taking another wife—which amounts to miscon¬ 
duct on the part of husband and entitles the wife 
to divorce him—she must be held to have con¬ 
sented to adoption of a child by him. (Mosely 
and Mackney, JJ.) Maung Mya Maung v. Ma 
Mya Sein. 167 I.C. 362=9 R.R. 310=A.I.R. 
1936 Rang. 518. 

-(Burmese)— Adoption—Consent of natural 

parents—Natural mother acquiescing in adoption 
— Effect. 

Although the consent of natural parents is a 
legal condition for adoption, yet where it is esta¬ 
blished that although the natural mother of the 
adoptee did not give her express consent to the 
adopiion, yet she acquiesced in it, it must be taken 
that she consented to it ( Mosely and Mackney , 
JJ.) Maung Mya Maung v Ma Mya Sein. 167 
I.C. 362=9 R.R. 310=A.I.R. 1936 Rang. 518. 

-(Burmese)— Adoption—Evidence of repute 

— H / hat amounts to. 

Evidence of repute of status is distinguishable 
from what witnesses hear others say, which ordi¬ 
narily amounts to mere hearsay, which is inad¬ 
missible in evidence. Evidence of the reputation 
which the person concerned gains among the 
people among whom he or she resides, reputation 
which is the result of the impressions of the 
people derived from their knowledge of the 
contract between the adopter or adopters and 
the alleged adoptee. (Dunckley and Mya Bu, JJ-} 
Ma Sein May v. Ma Saing. 165 I.C. 358=9 
R.R. 206=A.I R 1936 Rang. 459. 

— -— (Burmese) — Adoption—Keittima adopted 
child—Right of inheritance—Estate of father of 
his adoptive father where latter having acquired 
status of auratha has died before death of former. 

A keittima adopted child succeeds not only ta 
the estate of his adoptive parents but also to 
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property left by the parents’ relatives. An adop¬ 
tive child is for all purposes in the footing of 
a natural born child except that the special rights 
of auratha child do not and cannot appertain to 
him because those rights arise not only “OJ 11 
relationship but from the special claims of the 
natural horn eldest child within the family of 
the parents by whom it has been begotten and 
conceived. Hence a child adopted in the keittima 
form according to Burmese Buddhist Law can 
claim a share of the estate of the father of his 
adoptive father where the latter having acquired 
the status of auratha has died before the death 
of the former; but the keittima adopted child 
cannot become auratha qf his adoptive parent. ! 
His share is claimed by virtue not of personal re¬ 
presentation of his adoptive father but of an in¬ 
dependent right of inheritance given by Burmese 
Buddhist Customary Law. As an out of time 
grandchild, he shares equally with the younger 
brothers of his adoptive father, the latter being 
auratha according to the rules laid down in the 
law of Menoo, Vol. 10, page 277; hut he has no 
claim, by virtue of his adoptive father having 
been an auratha child, to be considered as an 
auratha child himself. ( Roberts , C.J., Alya Bit 
and Mosely, JJ.) Maung Thein v. U Tha 
Byaw. 1939 Rang L R. 341=182 I.C. 268=12 
R.R. 2=A.I R 1939 Rang 197 fF.B ). 

-(Burmese)— Adoption—Keittima form — 

Onus. 

Though the initial burden of proving facts 
sufficient to establish keittima adoption undoubt¬ 
edly lies on the keittima claimant, nevertheless, as 
in every other question of fact to be proved 
before the Court, that burden shifts from time to 
time during the trial as each point is reached at 
which if no more evidence were given, the one 
party or the other, as the case may be, would 
succeed and, in the long run when evidence is 
given on both sides, the Court is left with the 
evidence as a whole and the surrounding circum¬ 
stances to judge from. ( Roberts , C.J. and. Braund. 
J.) Ma Pu Tu v. Maung Ba Sin. 178 I.C. 700 
=11 R R. 262=A.I.R. 1938 Rang. 369. 

-(Burmese)— Adoption — Keittima form — 

Burden of proof. 

Where a girl claims to be an adopted daughter 
of certain persons, under a keittima form of 
adoption, the burden is on her to prove that there 
was an intention on the part of the adoptive 
parents that she should inherit from them, more 
so when it appears from the evidence, that the 
girl might have been treated as a daughter with¬ 
out there having been any intention that she 
should inherit. ( Mosely and Mackney, JJ.) 
Maung Mya Maung v • Ma Mya Sein. 167 I.C. 
362=9 R.R. 310=A.I.R 1936 Rang 518. 

-(Burmese )—Adoption — Keittima form — 

Proof of. 

When facts showing that the adoptee was 
adopted with a view to inherit are proved, then 
the adoption is in the keittima form and the mere 
fact that the catchword ‘keittima’ is not used in 
the evidence goes for nothing. After all, 
‘keittima’ is merely a label, and if facts which 
would justify that label are proved, there is no 
need for the label to appear. ( Roberts , C.J. and 
Baguley, /.) Daw It v UPo Deve. 167 I.C. 90 
=9 R.R. 291=A.I.R. 1937 Rang. 19. 
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-(Burmese)— Adoption—Keittima adoption 

—Proof required. 

In order to establish an adoption on the basis 
of one who will inherit to the entire exclusion of 
relatives by blood. The son or daughter should 
have been adonted with the intention publicly 
signified, of taking the adoptee as a son or 
daughter who will inherit. This intention may 
have been expressed at the time of the taking or 
later ; or may be inferred from a long course of 
conduct making such intention public. Where 
there is a sole natural daughter, parents are old 
and the natural daughter actually resides with 
her parents with her husband to whom she is 
long married, the mere fact that a certain child 
was brought up as natural daughter does not 
necessarily indicate an intention that the child 
should inherit. Some stronger evidence than in 
an ordinary case in which alleged adoptive 
parents are childless is required to prove such 
intention and such intention should be clearly 
shown either by direct evidence or circumstances 
from which it may safely be inferred. (Dunkley 
j and Mya Bu, JJ.) Ma Sein May v. Ma Sai'ng. 
165 I.C. 358=9 R.R. 206=A I R. 1936 Rang. 
459. 

-(Burmese )—Adoption — Keittima — Requi¬ 
sites. 

A keittima child is the child of others taken 
and brought up to the knowledge of the public 
with the intention that the child shall inherit. No 
formal ceremony is necessary to constitute this 
adoption. The intention that the child shall 
inherit and the publicity of the intention of the 
person who takes the child of another in adoption 
that the child shall inherit are the principle 
requisites for keittima adoption (Mosely and Ba 
U, JJ.) Ma Than Nyun v. Daw Shwe Thit. 
14 Rang 557=164 I.C. 272=9 R.R. 73 (2)=A. 
I R 1936 Rang 344. 

- (Burmese) —Adoption—Keittima adoption 

—Proof of—Test of adoption—Change of family. 

Keittima adoption may be proved either by 
evidence of a ceremony on a particular date of 
giving and taking in adoption, or by evidence of a 
course of conduct which cannot be explained on 
any other basis than that the children had been 
adopted with a view to inherit. The acid test of 
adoption is that the children should leave the 
family of their natural parents and join the 
family of their adoptive parents, and, consequ¬ 
ently, in a case of a keittima adoption it is essen¬ 
tial that the adoptive parents should, from the 
date of the adoption, make themselves responsi¬ 
ble for the upbringing of the children. ( Roberts , 
C.J. and Dunkley , J.) U Ba Thaung v. Daw Oo. 
178 IC. 830=11 R.R. 273=A.I.R. 1938 Rang. 
381 

— (Burmese) — Adoption — Keittima and 
apatitha forms — Distinction — Intention-Proof — 
Duty of a Judge. 

The dividing line between keittima adoption 
and apatitha adoption must be the question of in¬ 
tention to inherit: an 1 it is clear that the inten¬ 
tion must be given effect to in such a way as to 
secure a measure of public notoriety or attention. 
It cannot be said that no proof of keittima adop¬ 
tion should be con-idered satisfactory if establi¬ 
shed upon oral evidence alone. All that the Judge 
has to do is to see whether^ from oral, document¬ 
ary or circumstantial evidence, from all the 
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she lived with her children at the house of D even 


.BUDDHIST LAW (Burmese). 

different elements at his disposal, he can infer - , ,. . , , . ---— v-.w. 

that intention and that notoriety which the law tll L ^ . d | v .? rce him made it impossible 

demands as being consistent with keit.ima adop- ihatshehadthe posU.on of a servant girl. As D 
tion and keit ima adoption alone. ( Roberts , C.J 
and Bround, J.) Ma Pu Tu v. Maung Ba Sin. 

178 I C. 700=11 H R. 262=AIR 1938 Rang. 

369 

_l— (Burmese)— Adoption—Living with adop¬ 
tive parents—Rule as to— Extent to which applic- 

^AUhough it is by no means essential that, in 
the^e days at least, children should live with 
their adoptive parents or that if they do riot do so 

the proof of adoption should be deemed incom- 

olete yet in the case of young children it is a 
normal characteristic of adoption that the up¬ 
bringing of the children adopted should be under- 


and her husband had no child and A ’lived’with 
them for many years, there was nothing surpris- 
ingm thdr adopting ^ as keittima daughter. 
[Bagulcy and Spar go, JJ.) U Tun Pe z>. Ma Aye 
o 1, 17 A IC * 223=10 RR. 393=A I.R. 1938 

Kang. 40. 

-(Burmese) —Advancement ■— Presumbtion 

of—Applicability to Chinese Buddhist. P 
The presumption of advancement for the benefit 

of the children arising in the case of a purchase 

of a Burman Buddhist of property in the name of 
his children is applicable to the case of Chinese 
?^l d . hlsts ; . 6 MI.A. *3 (P C.). 13 M.T.A.232 


^^•^•1921 P.C. 56, Appl. (Mya Bu, 

circumstances to see whether, when pr ° perl * ~ 


surrounding- ... * a 

the normal characteristics have been departed 

from there is still sufficient proof of the factum 

of adoption remaining. ( Roberts , CJ. and Dunk - 

//v 7 ) U Ba Thaung v. Daw Oo. 178 I.C. 830= 

llRR. 273 =AIR 1938 Rang 381 . 

rAppeal from A I.R 1937 Rang. 170.] 

Burmese)— Adoption—Proof required — 
Residence of adoptee with adoptive parents— 
Evidentiary value 

Acc ording to the law of Burma, no formal 
ceremony is necessary to constitute valid adop¬ 
tion • what is to be proved is not only the fact of 
adoption but also the facts of the intention to 
adopt in the keittima form and of the public 
notoriety which are necessary to constitute valid 
adoption in this manner. Residence of adoptee 
with the adoptive parents is not one of the legal 
ingredients of a valid adoption but where other 

evidence is lacking, residence with the adoptive 
parents, though not essential, is at any rate most 
valuable as evidence. ( Braund , / ) U Ba Thaung 
v. Dau U. 1938 Rang.L.R 323=169 I.C. 617= 
10 R R 14 =A.I.R. 1937 Rang. 170. 

.-(Burmese) — Adoption — Motive — Rele¬ 

vancy. 

In cases of adoption, as in other cases, although 
motive is not a necessary ingredient, it always 
forms a good index to the way in which the truth 
lies. (Dunkley and Mya Bu. JJ.) Ma Sein May 
v. Ma "iAiNG. 165 I C. 358=9 R.R. 206=A.I.R. 
1936 Rang 459. 

-(Burmese )—Adoption — Proof—Keittima 

Daughter. 

A applied for letters of administration to the 
estate of D on the ground that A was the keittima 
adopted daughter of D and her sole heir. D and 
her husband were a childless couple. /I was 
living at D's house since she was four years old, 
and so she was not able to give evidence of actual 
adoption but there was a good deal of evidence to 
show that she had been so adopted and had a 
reputation of an adopted daughter. A was married 
to the nephew of D and even after her divorce 
she lived with her children at the house of D and 
there wa,s also evidence that her reputation as an 
adopted daughter still persisted. The opposite 
party contended that A lived at D's house not as 
an adopted daughter but as a servant girl. 

Held, that the evidence was sufficient to esta¬ 
blish the adoption as keittima daughter. The fact 
that A was married to the nephew of D and that 


Pre¬ 
sumption as to jointness, if any. 

There is no presumption in Burmese Buddhist 
law that ancestral property remains undivided. 
(DimHcy /,) Maung Hla Pe v. Manika. A.I. 
R. 1940 Rang. 141. 

- (Burmese) — Applicability — Marriage 

contracted between Chinese Buddhists in Burma. 

As regards validity of the marriage between 
Chinese Buddhists contracting marriage in Burma, 
the Burmese Buddhist law is applicable as the lex 
loci contractus, but as regards inheritance or 
succession to the estates of Chinese Buddhists 
dying intestate in Burma the Chinese customary 
law is applicable as the customary law of the 
Chinese Buddhists. (Mya Bu and Mosely, JJ.) 
Ma Tin v. Ko Sein Hone 184 I C. 665=12 R 
R. 167=A.I R. 1939 Rang. 291. 

- (Burmese)— Aramxka sanghika property— 

Nature of—Suit to recover such property by monk 
on behalf of Kyaundaik—Maintainability. 

Aramika sanghika property is only one kind of 
sanghika property. The right of use in such pro¬ 
perty vests in the monks residing in a particular 
locality but for the sake of convenience the power 
of control res des in a particular monk such as 
the presiding monk of that locality. A suit under 
O. 1, R. 8, C. P. Code, by a Burmese monk who is 
not the presiding monk of the kyaungdaik in 
which he resides, for the recovery of certain land 
on the ground that it is aramika sanghika pro¬ 
perty, on behalf of all the sanghas of the kyaun¬ 
daik (and not on behalf of the general body of 
sanghas) is not maintainable, inasmuch as none of 
the sanghas or monks residing in the kyaungdaik 
is entitled individually to the control, management 
or possession of the property in addition to mere 
use and enjoyment. The property is the property 
of the sanghas in general and not the property of 
the sanghas of a particular locality. It is the 
presiding monk alone who is entitled to manage¬ 
ment, control and possession. The plaintiff in 
such a suit is also not entitled to a declaration 
that the lands in suit constitute aramika sanghika 
property for the enjoyment and benefit of the 
sanghas of the kyaungdaik, as that would convert 
the suit into one of entirely a different character. 
(Mya Bu, Offg. CJ. and Macknev . /.) U Zawti- 
pala v. u Thatdama. 180 I.C. 210=11 R.R. 382 : 
=AIR. 1939 Rang. 21 . 

-(Burmese)— “Auratha" child — Meaning. 

The “auratha” or “orasa’* child literally means 
“child of the body" and is used in Burmese 
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Buddhist Law as meaning also “eldest born 
child.” (Roberts , C.J., Mya Bu and Mosely, JJ.) 
Maung Thein v. U Tha Byaw. 1939 Rang L R. 
341 = 182 I.C. 268=12 R.R. 2=A.I.R. 1939 Rang. 
197 (F.B ). 

-(Burmese )—Dedication of property to nuns 

— Gilts—If exempted from operation of S. 123 of 
T. P. Act. 

Buddhist religious gifts are not excepted from 
the operation of S. 123, T. P. Act, since that Act 
has been enforced. Modern nuns are little more 
than lay devotees: they do not undergo any ordi¬ 
nation and are not regarded as dying a civil death : 
they are under no disabilities with regard to 
money and property. Hence there could be no 
possible dedication to nuns as such and if it is to 
be a gift, then it must conform to the provisions 
of the Transfer of Property Act. (Mackney, J ) 
Daw Sein v. Ma Mai Ma. 178 I.C. 232=11 R. 
R. 219=A.I.R. 1938 Rang. 303. 

- (Burmese) — Divorce — Divorce between 
Eindaunqgyi couple on account of wife's adultery 
—Forfeiture of wife’s rights. 

In the case of a divorce between Eindaunggyi 
couple on account of adultery by the wife, the 
wife loses all her rights in the Hnapazon pro¬ 
perty. And there is no difference in principle 
between the case of a Nge-lin-nge-maya and that 
of an Eindaunggyi regarding imposition of for¬ 
feiture on the guilty spouse. (Ba 11, J.) S. A. S. 
Chettiar Firm v. U Maung Gyi. 14 Rang 329 
= 163 I.C. 600=9 R.R. 36=A.I.R. 1936 Rang. 

“7 (Burmese) — Divorce — Dissolution — Deser¬ 

tion of husband by wife. 

In the case of Burman Buddhists, if the wife 
elopes with her paramour and deserts her 
husband the marriage is automatically dissolved 
at the end of one year from date of desertion and 
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wife for the period of one year. But the contri¬ 
bution by the husband to the maintenance of the 
wife, who has left him will avoid the consequence 
that the marriage tie is dissolved by operation of 
law. ( Roberts , C J. and Leach, J.) Dwa Pvva 
May ?. Ma Thin My a. 171 I.C. 656=10 RR 
176=A I R 1937 Rang 255. 

-(Burmese )—Ecclesiastical Law—Monkhood 

—Entry into order of rahans— Effect of — Divest- 
ing of property. 

A Burmese Buddhist who enters into the 
Buddhist order of rahans with the intention of 
remaining therein permanently automatically 
divests himself of all his interest in or tiileto 
property in his ownership or possession at the 
time of his ordination. ( Roberts, C.J., Mya Bu, 
Baguley, Mosely and Ba U, JJ.) A.k'.L P Firm 
v. U Po Kyaing 1939 Rang L R. 311=183 I C. 
673=12 R.R. 93=A I.R 1939 Rang. 305 (F B ). 

-(Burmese )—Ecclesiastical Law—Monkhood 

—Right of rahan to possess or acquire Property — 
Kappiya system. 

The Buddhist monkhood is a mendicant order, 
and the only properties which a monk could 
originally possess were articles which fell within 
the category of the Four Requisites or Resources 
— food, clothing lodging and medicine, but the 
ancient texts recognise a vicarious possession on 
behalf of the rahan by a lay steward who is called 
kappiya. The kappiya may receive gifts offered 
to a monk after his ordination but he does not 
enter into possession of the property of a layman 
when the latter becomes a monk. When paddy 
land is given to a monk after ordination it is given 
for future requirements in order that the four 
requisites may be satisfied. A rahan becomes in¬ 
eligible to receive an inheritance from Ins lay 
relatives. It is, however, inaccurate to describe 
him as civilly dead. (Robert , C.J Mya Bu, 
Baguley, Mosely and Ba U, JJ.) A R.L.A. Firm 


no further expressed act of volition on the oart ^ U Po Kyaing. 1939 Rang.L.R. 31 1 = 183 I C. 

of the deseneH party is necessary to effect such. ‘ - 

dissolution. ( BaU.J ) S. A. S Chettiar Firm 
U Maung Gyi. 14 Rang. 329=163 I.C. 600=9 
R R. 36=A.I R. 1936 Rang. 274. 

7- C^urm ese ) Divorce—Dissolution by de- 
sertion—AUegation of adultery on part of wife— 

Wife, if forfeits her share in hnapason property 
Under Burmese Buddhist law divorce is essen¬ 
tially a personal action and the penalties for 
adultery can be only enforced by the husband. 

When a marriage is dissolved by the desertion of 
the wife she does not lose her interest in the joint 
property of the marriage, and even if there is an 
allegation of adultery against the wife, the joint 
property must be divided on the footing that the 

dis<:o,ved by desertion, 
unless the husband has proved the adultery in a 

suit for divorce brought by him. Consequently 
in such circumstances the wife does not forfeit 

her share in the hnapazon property. ( Mosely and 

t? M ooP Un ^ a1 v - Maung San Tun. 

1938 Rang L 229=177 I.C. 492=11 RR 132 

=A I.R. 1938 Rang 168. 3 

—-( Burmese) -Divorce—Wife deserting hus¬ 
band and staying away for one year—Divorce by 
operation of law. y 

After the wife has departed from the house of 
her husband, there is a divorce by operation of 
law, where there has been no maintenance of the 


673=12 R R. 93=A I R 1939 Rang. 305 (F.B ). 

-(Burmese)— Ecclesiastical law — Ozvner of 

poggalika conferring rights of appointing his 
successor upon other persons—Such persons not 
exercising right—Vesting of ownership in sangh. 

If the owner of a poggalika does not appoint 
his successor but confers the right of appointing 
successor upon certain persons then if those 
persons do not exercise that right, the ownership 
of the poggalika vests in the sargh at large. 
After the death of the owner the presiding monk 
is then to be elected by the sangh. The latter 
may elect such monk in any way they choose 
provided it is a real, valid and true election. The 
members of the sangh may nominate some of the 
senior members of them representing the whole 
body to elect the monk and the election of the 
monk by the members so nominated is a valid and 
proper election by the sangh as such. ( Roberts , 
C J. and Dunkley. J.) U Thiseitta v. U. Einda- 
wuntha. 1940 Rang L R. 97=185 I.C. 483=12 
R.R. 196=A I.R. 1939 Rang 385. 

-(Burmese )—Ecclesiastical law—Poggalika 

—Election of presiding monk by sangh. 

Although there may be some ceremonial con¬ 
templated at the time of installing a presiding 
monk of a poggalika the election of such a presi¬ 
ding monk by the sangh is not analogous to a 
ceremonial but is a mere question of fact depen¬ 
ding upon the consideration of the question 
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whether the members of the sangh are sub¬ 
stantially in favour of the appointment of the 
proposed monk. ( Roberts , C J. and Dudley, J.) 
U Thiseitta v. U Eindawuntha. 1940 Kang. 
L.R. 97=185 I C. 483=12 R.R. 196=A.I.R. 1939 

Bang. 385. 

._(Burmese) —Ecclesiastical law— Poggalika 

property—Devolution. 

On the death of a poggahka owner of a monas¬ 
tery or a monastic institution, the property be¬ 
comes Sanghika properry (that is property belong- 
r,o the Sanga in general). Sangh,ka property 
s either of the kind known as Aram,ka Sanghika 
or of the kind known as GamkaSangh,ka Ara- 
mika Sanghika meaning Sangh,ka property for 
The use of the 9 a^Aa dwelling in a particular 
locality and Gamka Sangh,ka meaning Sanghika 
nronerty for the use of the Sang ha of a particular 
The right of use in such property vests in 
!u C residing in the particular locality or in 

£e Zngha oi the sect, but, for the sake of con- 
ine j y oower of control resides, in the case 

l?Aramika Sangh,ka property in a particular 
t such as the presiding monk of the locality, 
m ° n ‘n the case of Gamka Sanghika property, in 
'leading monks of the sect or one of them. 

\ Roberts C J- and Mya Bu, J ) U Zawtika U 
yana I 4 Rang. 566=168 I.C. 967=9 R.R. 
381 =A.I R 1937 Rang. 76. 

_(Burmese )—Family living in patriarchal 

'tate—All working and living together—Members 
Veeking service and remaining separate—Return- 
‘na after father’s death and continuing father’s 
business—Separate banking account—If separate 

^Where a family kept together in a kind of 
patriarchal state all working for the father and 
after him for the mother, and none having any 
separate property ; of their own, only getting their 
boarding, clothing and pocket-money, and where 
one member went out and found work and remain¬ 
ed apart, but came back on his father’s death and 
continued his father’s business and had a sepa¬ 
rate banking account of his own as distinct from 
that of the family, printa facie his banking ac¬ 
count would be his personal property until the 
rontrary is shown. (Baguley and Shaw , JJ.) 
Daw Kyin v. Ma Hla Yi. 176 I.C. 909=11 R. 
R. 89=A I R. 1938 Rang. 71. 

-(Burmese)— Gift—Acceptance, if neces- 

S Dunkley , J ■—It is nowhere stated in the Burmese 
Buddhist Law that a gift need not be accepted. 
(Mya Bu, Offg C.J. and Dunkley, J.) Bissf.ssar 
Das v. Ma Yi. 179 I.C. 730=11 R.R. 346=A.I. 
R. 1939 Rang. 49. 

-(Burmese)— Gift—-Testamentary disposi¬ 
tion in guise of gif t—Validity. 

It is not only a death-bed gift which is void 
under the Burmese Buddhist Law but a gift in 
the nature of testamentary disposition, or in other 
words, a testamentary disposition in the 
guise of a gift is also void as contravening the 
fundamental principles of the Burmese Buddhist 
Law which recognizes no form of succession 
other than intestate succession. (Mya Bu and 
Sharpe, JJ.) Ma Lon v. Mya May. 179 I.C. 
946=11 R R- 363=A I.R. 1939 Rang. 59 

-(Burmese)— Gift—Validity—Gift affecting 

inheritance. 
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I No Burman Buddhist can, under the guise of 
making a gift, be allowed to make a will. He 
cannot set at naught the provisions of his per¬ 
sonal law as to the inheritance of his property 
after his death. Where therefore his act in 
making a gift, owing to the circumstances under 
which it is made or the conditions attached there¬ 
to are such as to affect the succession to, or in¬ 
heritance of, his properly after his death, 
Buddhist law must be resorted to, to arrive at a 
decision as to whether his action can be main¬ 
tained or is invalid. The deed of gift, affecting 
inheritance will be a nullity, in spite of the fact 
that it was otherwise made in accordance with 
Ss. 122 and 123, T. P. Act. A I.R. 1924 Rang. 13 
and 3 Rur.L.T. 107, Rel. on. ( Mackney, /.) Ma 
Yar Thein v. U Ta Te. 176 I.C. 799=11 R R. 
84=A.I.R 1938 Rang. 216. 

~-(Burmese)— Guardianship —De facto guar¬ 

dian—Right to alienate. 

Under Burmese law a de facto guardian cannot 
dispose of immovable property of the minor. 
Hence a mortgage executed by a person purport¬ 
ing to act as guardian of minors cannot affect the 
interests of the minors in the mortgaged property. 

( Dunkley and Braund, JJ.) R. M. A. R. M. 
Chettyar Firm v. Mg. Shwe Hmun. 180 I.C. 
489=11 R R 404=A I R. 1938 Rang. 468. 

-(Burmese) —Husband and wife—Atetpa 

and Lettetpwa property. 

So long as the corpus of paying or atetpa pro¬ 
perty is unchanged it will always remain payin or 
atetpa. The question as to whether there has 
been a change in the corpus of the property is one 
of fact. Where atetpa property originally brought 
by wife to her marriage changes its original 
character by reason of its having been entirely 
rebuilt during the coverture, the property be¬ 
comes lettetpwa property of the marriage and the 
husband has half interest equally with the wife in 
such property. ( Roberts, C.J. and Dunkley, J.) 
Maung BaU v Ma Shwe Hmi. 186 I.C. 286= 

12 R R 256=A I.R 1939 Rang 355. 

-(Burmese) —Husband and wife—Joint pro¬ 
perty—Wife consenting to husband's mortgaging 
of — Effect. 

Where a Burmese Buddhist wife consents to 
her husband mortgaging the joint property as if 
it were his sole property, then clearly she is hold¬ 
ing him out' to the mortgagee as her agent, not 
only in respect of the execution of the mortgage 
but also in respect of all subsequent transactions 
in connection with the mortgage. ( Dunkley and 
Wright, JJ ) U Rai Gyaw Thoo, i td. v. Ma 
Hla U Pru. 1940 Rang.L.R. 180=A.I.R 1940 
Rang 126. 

-(Burmese) —Husband and wife —Mortgage 

deed by husband and wife jointly—Second mort¬ 
gage deed as novation of first by husband alone — 
Liability of wife. 

Where a mortgage deed is jointly executed by 
Burmese husband and wife, but subsequently a 
second mortgage deed is executed as a novation 
of the first, but wife expressly withholding her 
consent to the new deed, then according to the 
doctrine of novation the original deed need not 
be performed and under the second deed the wife 
cannot be liable. The principle that a liability 
incurred by a Burmese Buddhist husband for the 
joint purpose of himself and his wife binds the 
wife based upon the presumption that the wife 
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has consented to the incurring of such liability, 
cannot be availed of in face of wife’s express 
dissent. (My a Bu and Dunkley, JJ.) U San Ya 
v. P. R. M P. S. P- L Firm. 165 I.C. 388=9 R. 
R.213=A.I.R. 1936 Rang. 396. 

- (Burmese) —Husband and wif e—Mortgage 

by husband of joint property—When binds wife. 

If a Buddhist Burmese mortgages the property 
of himself and his wife, the mortgage binds the 
wife only if it is made with her full knowledge 
and consent. (Baguley and Mosely, JJ.) Daw 
May v, Maung Aung Kyaw. 163 I.C. 166=8 
R.R. 512=A.I.R. 1936 Rang. 246. 

- -(Burmese) —Husband and wife—Property 

acquired during coverture—Burden of proof. 

Where a Burmese wife asserts that certain pro¬ 
perty was acquired by her husband during her 
coverture, the burden is on her of establishing 
satisfactorily that it was acquired after her mar- 
rizaze.(Dunkley, J ) S. P L. A. Chettyar Firm 
v. Ma Pu. 163 I.C. 604=9 R R. 33=A.I.R 1936 
Rang. 262. 

- —(Burmese) —Husband and zuife—Property 

acquired during coverture—Mutual rights — Insu¬ 
rance policy tn the name of husband—Extent of 
wife's right therein. 

The general rule of Burmese Buddhist Law 
with reference to the rights of husband and wife 
to property acquired during coverture is, that 
each shall have an equal interest in it Where a 
husband took a life policy in his name during 
coverture and it was not known from what source 
the premia were paid, and became insolvent, it 
was held that the general rule as to the wife’s equal 
right applied and that she was entitled to half of 
the amount recovered from the Insurance Com¬ 
pany by the Official Receiver. It was further 
held that what was acquired during the coverture 
was, not the proceeds of the policy, but the right 
to obtain the proceeds of the policy—which was 
a right contingent on the death of one of the 
persons who Jointly ‘acquired’ the right to the 
policy and that there could be no difference bet¬ 
ween the acquisition of the right to draw the 
proceeds at the death of the assured and the 
acquisition of other kinds of property during the 
life time of both husband and wife! (Mya Bu, 
Off, J.C. J ., Mosely and Ba U. JJ.) Ofpiciai’ 
Assignee v Ma Hnin San. 1940 Rang.L.R. 208 
(F.B ). 


---'Burmese)— Husband and wife—Rights in 

jointly acquired property. 

The Burmese Buddhist husband and wife have 
equal rights in their hnapazon or jointly acquired 
property. (Ba U and Mackney, JJ.) (j e 0 
Maung v Thom. 184 I C. 622=12 RR 163— 
A.I.R.1939 Rang 287. 

——(Burmese) — Husband and wife—Rights to 
aletpa property on separation. 

Where the husband and wife separate from 
each other by mutual consent, either is entitled to 
take his or her atetpa property. (Ba U and 
Parker, JJ.) U Thin v. Daw Hmu. 17i I c 
702=10 R.R. 179=A I R. 1937 Rang 142. 

-(Burmese)— Inheritance—Share of children 

of first mortgage in payin property. 

Wherea Burman Buddhist leaves surviving 
mm his children by a former marriage and also 
his second wife and his children bv her, the 
children of the first marriage are entitled to 
tnree-fourths of the payin property, brought by 
ineir parent to the second marriage, as against 
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their step-mother on their father’s death. 
(Mosely and Dunkley, JJ.) Ma E Nyun v. Daw 
Ma Get. 178 I.C. 200=11 R.R. 2l8=A I R 
1938 Rang. 293. ' * 

- (Burmese) — Law applicable — Duty of 

Courts. 

The task of the Courts of British Burma has 
been, and still is, to deduce from the ad hoc 
decisions compiled in the Dhammathats general 
principles of the common law of Burma which 
are in accordance with the habits and customs of 
the Burman of today. (Roberts, C J., Dunkley 
and Bround, JJ ) Maung Thein v. Maung Nyo 

Sein. 1939 Rang L.R. 160 = 178 I C. 883=11 R 

R. 284=A I R 1938 Rang 449 (SB). 

--—(Burmese)— -Maintenance—Suit by wife _ 

Maintainability—Right to arrears. 

Under Buddhist Law there is a positive duty 
cast on the husband to maintain his wife or wives. 
Where by law, a person is under a duty towards 
another person, there is vested in that other a 
corresponding right to have that duty performed. 
Hence a suit for maintenance by Burmese 
Buddhist wife against her husband who is living 
separately from her, is maintainable. But a 
claim for arrears of maintenance cannot be sus¬ 
tained. (1872-92) L.R.R. 258 Rel o n (Dunkley, 
J.) Ma Saw Nwf. v. U Aunc Sof.. 1939 Rane’ 
L.R. 527 = 182 I.C. 799=12 R.R. 28=A.I.R. 1939 
Rang. 223. 

- (Burmese) — Marriage — Co-habitation 

accompanied by agreement to marry in futuro_ 

If creates change of status. 

Co-habitation accompanied by an agreement to 
marry in futuro does not create a change of 
status, although in cases where parties to the 
agreement are competent to bind themselves by a 
contract to marry and the agreement is broken, 
the co-habitation in certain circumstances may 
affect the quantum of the damages that are 
awarded as compensation for the breach of the 
contract. (Page, C.J., Mya Bu, Baguley, Mosely 
and Ba U, JJ ) Maung Tun Aung v. Ma E Kvt 
14 Rang 215=162 I.C. 60=8 R.R. 574=A I R 
1936 Rang. 212 (F.B ) ’ 

- -(Burmese) — Marriage — Co-habitation with 

intention of being husband and wife — Effect. 

If P and N were co-habiting with intention of 
being husband and wife, then they were husband 
and wife whatever other people may have 
thought of them. (Baguley and Mosely, JJ ) Ma 
Nyun u. Daw Hla Ohn. 163 I.C. 393=9 R R 
11=A.I.R. 1936 Rang. 253, 

-(Burmese)— Ma rriage~Den ialof—Bu rden 

of proof. 

Where the plaintiff denies that he had ever 
married the defendant and proves that he had 
married another wife, and calls witnesses to say 
that that lady was the only person whom he had 
ever treated or who had ever been treated as 
such unless it could be shown in cross-examina¬ 
tion that such evidence was unworthy of belief 
there would be a case to answer, and it would be 
for the defendant to adduce such evidence in 
rebuttal as would clearly point to the existence 
of a valid marriage, according to Burmese 
Buddhist law, between the parties. ( Roberts, C. 

J. and Dunkley. J.) Maung Maung v. Ma Sein* 
Kyi. AI.R. 1940 Rang. 181. w 

— 1 —;—(Burmese)— Marriage — Essentials. 
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A marriage between Burmese Buddhists is 
rreated by co-habitation coupled with intent to 
become husband and wife. There must also be 
nublicitv of the relationship. (Dunk ley and 

fv right' JJ.) Maung Ba To v. Maung Nyun. 
A.I.R. 1939 Rang. 442. 

_(Burmese)— Marriage—Essentials to be 

proved to raise prima facie pres um/>fkw. , . 

t .S'. ,h*'.""."offi 

3 but (ha. there 

was an open avowal of the married state as dis¬ 
tinct from the relationship between a man and 
tmet yo d . f the parties ma de no open 

hlS ftheir method of living must have been 
avowal 1 he members of the public, not to 

such as to u ^ e relationship, but to show by 
gossip ab t were treating the pair as 

their conduct thaw y ^ Dunkley.J.) 

man and wite. , c c i>t k- V t AIR 1940 

Maung Maung v.Ma Sein Kyi. a.i.k. iy*u 

Rang. J * m ese)— Marriage—Evidence of-Repu - 

”7 i? marriage—How to be established-S. 50, 
iatxon °lXt if affected by S. 110, Cr. P. Code. 
Evidenc . * as regards marriage can only be 

^Wished by means of admissible evidence under 
S 50 Evidence Act. What people think may be 
^nresscd in words, or by conduct. If there is a 
expressc . tQ thc effect that two persons 

fU married the existence of that rumour or gos- 
ciniT inadmissible in evidence. On the other 
? P 1 fact that they were usually received and 
han td bv their friends as husband and wife is 
tr f!„nt Hence, in such cases, the use of such 
r Ses as “I learnt that they were living together 
. man arid wife” or “they were man and wife 
S“t receivable as evidence. The witness must 
nrove conduct on the part of the man and woman, 
P nthe part of their friends and neighbours 
21° which the Court can draw this conclusion. 
The general reputation of a man amongst the 
^mnnitv may no doubt be evidence in inquiries 
S s HO Cr. P. Code. The nature of the 
u “ f ;„n is such as to render admissible what per- 
sons who know him think of him. But this fact 
in no way nullifies the provisions of S. 50, Evi¬ 
dence Act, which lays down a clear rule as to the 
limits within which opinion may be evidence 
when a question of relationship has to be decided. 
(Roberts C.J. and Dunkley, J ) Maung Maung 
£. Ma Se)n Kyi. A.I.R 1940 Rang. 181. 

__-(Burmese)— Marriage—Promise of mar¬ 
riage by young Burman below age of majority- 
validity—Law applicable. 

The Burmese Buddhist Law does not form the 
rule of decision of the question as to the validity 
of a promise of marriage made by a Burmese 
Buddhist young man below the age of the majo¬ 
rity fixed by the Majority Act and a Burman is 
not competent to enter into a valid or binding 
contract to marry in futuro until he has comple¬ 
ted the acre of 18 years. {Page, C.J., Mya _Bu, 
Baauley Mosely and Ba U, JJ .) Maung Tun 
Aung « Ma E Kyi. 14 Rang. 215=162 I£. 560 
=8 RR. 574=A.I R- 1936 Rang. 212 (F B.) 

_-(Burmese) — Marriage—Proof required. 

In order to establish a marriage under Burmese 
Buddhist Law, what is required is mutual agree¬ 
ment between the parties to become man and wife 
couoled with consummation. Neither ceremony 
nor open living together is necessary, but they 
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are cogent evidence to prove the central fact that 
mutual agreement. Where the woman admits 
that the man already had a wife when she first 
associated with him and that they never went out 
in public together and never received any friends 
in the house as husband and wife, the mere fact 
that the man was visiting her daily for a space of 
2 or 3 years and that she is living in a house built 
by the man cannot be taken as proof of a mutual 
agreement between them to become husband and 
wife. ( Spargo,J .) Ma Kyin Mya v, Maung 
Sit Han. 1937 Rang. L.R. 103=170 I.C. 355= 
38 Cr.L.J. 895=10 R.R. 77=A.I.R. 1937 Rang. 
245. 

-(Burmese)— Marriage — Proof of. 

Among Burman Buddhist marriage is a con¬ 
tract entered into by mutual consent of the par¬ 
ties and no ceremony is necessary. In the absence 
of direct proof, consent may be inferred from 
the conduet of the parties or established by 
reputation. Generally in such circumstances, 
some open recognition of the wedded state is to 
be expected. Relatives and neighbours are usually 
asked to some form of entertainment in order to 
signify the occasion, and where this is dispensed 
with, evidence of the intention to enter into 
married life must be clear. Clandestine acts of 
sexual intercourse do not by themselves establish 
marital relationship and where there is no regu¬ 
lar cohabitation under the same roof and the 
couple who resort to each other for purposes of 
intimacy are thought by some to be engaged and 
by others to be cousins or mere friends, proof of 
marriage has not been established by reputation. 
Moreover, as it takes two persons to make a 
contract, in order to prove marriage there must 
be evidence not merely of desire by one person 
to be considered as having married another, but 
of the consent of that other, express or implied, 
to the joint assumption of a status consistent only 
with the marriage bond. ( Roberts, C.J.) U Tun 
Sein v. Ma San Myint. 175 I.C. 418=39 Cr.L. 
J. 571=10 R.R. 490=A.I R. 1938 Rang. 115. 

- (Burmese) — Marriage — Second wife — 

Share of—Jointly acquired property of first mar¬ 
riage. 

The share of a second wife in the jointly acqui¬ 
red property of the first marriage is one-sixth. 

( Spargo,J .) S P.L.A.A. Chettiar Firm z/. Ma 
P u. 169 I.C. 693=10 R.R. 27=A.I.R. 1937 
Rang. 138. 

- (Burmese) — Marriage—Union of Chino- 

Burman Budahist and Burmese Buddhist woman 
—Mutual consent — Sufficiency. 

The law lhat is applicable to the union of Chino- 
Burman Buddhist and a Burmese Buddhist 
woman is the same as is applicable to the case of 
Burmese Buddhist man and Burmese Buddhist 
woman. All that is required, so long as they are 
sui juris, is their mutual consent to live together 
as husband and wife. If such consent is proved 
then the woman would be deemed to be the 
legally married wife of the man. ( BaU,J •) Ma 
Mya Tin v. Maung Ah Lon. 183 I.C 477=40 
Cr.L.J. 796=12 R R. 77=A.I.R. 1939 Rang. 252. 

- (Burmese) — Marriage—Validity —Hindu 

becoming Buddhist, marrying according to 
customs of Buddhists. 

Where a Hindu not only formally recites the 
five receipts after a pongyi, but builds and endows 
a kyaung and after selecting a koyin and getting 
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him raised to the position of upazin accepts him 
in the position of private chaplain, he is going a 
long way further than any Hindu can be expected 
to go if he retains Hinduism. When this is 
coupled with his completely cutting himself off 
from his relations in India and settling down 
permanently in Burma in the Burmese Buddhist 
way, the only possible inference is that he has 
hecome a Buddhist. If such a person marries 
confotming with the customs of Buddhist in 
Burma, the marriage must be regarded as a legal 
marriage on the principle of lex loci contractus. 
(Baguley and Sharpe, JJ.) Chtnnaswami Pillai 
v. Ma Toke. 174 I.C. 558=10 R.R. 414=A.I.R. 
1938 Rang. 51. 

-(Burmese)— Mortgage — Equitable mort¬ 
gage by Butman — Butman’s wife dying leaving 
jo»i —Decree passed on mortgage—Butman marry¬ 
ing again—Suit by son for declaration that mort¬ 
gage decree did not affect his mother’s share— 
Second marriage, if affects mortgagee's rights. 

An equitable mortgage was created by a Bur- 
man. His wife died afterwards leaving a son. A 
mortgage decree was passed. The Burman 
afterwards married again and the execution of 
the mortgage decree was stayed pendirg the 
decision of a suit which was brought by the son 
for a declaration that the mortgage decree did 
not affect his mother's share of the property. 

Held, that the second marriage of the mortga¬ 
gor did not affect the rights of the mortgagee, 
the decree having been passed before the mar¬ 
riage and even if the first wife was rot consent¬ 
ing parly, on her death, her husband became 
absolute owner of the property subject to the 
mortgage he had created and his interest in pro¬ 
perty having increased, the increase enured to 
the benefit of the mortgagee. A.I.R. 1919 P C. 14 
and A.I.R. 1927 Cal. 6C5, Rel. on. (Leach, J.) 
Maung Chit Khin v. U Ba. 176 I.C. 929=11 
R.R. 94=A.I.R, 1938 Rang. 108. 

-(Burmese) —Orasa daughter—Rights in 

parental estate—l imits of. 

Under the Buddhist law of inheritance an 
eldest born daughter having all the qualities of an 
orasa child has no right whatever of claiming a 
quarter share from her father when her mother 
has predeceased her. She can have such a right, 
against the mother if ihe father dies before her 
mother. The only circumstances under which the 
daughter as the orasa child can acquire a vested 
interest in the parenlal estate is where the father 
remarries before the death of her mother. (Mya 
Bu and Mosely. JJ ) U Maung Maung v. Ma 
Tin. AT R. 1940 Rang. 139. 

(Burmese)— Partition—Suit for on re¬ 
marriage of surviving parent—Property liable to 
partition. 

In a suit by a person for partition of the estate 
of his parents on re*rnarriage by his surviving 
parent, the estate subject to partition is the estate 
held by the surviving parent at the date of the 
re-marriage and not such estate to which the 
surviving parent might be legally entitled. (Page 
C.J. and Mya Bu, J.) Maung Sein Ba v Maunc 
Kvwe. 161 I.C. 584=8 R.R. 489=A.I.R. 1936 
Rang. 107. 

——(Burmese)- Partition—Heir seeking to 
obtain his share of inheritance—Proper remedy. 

Per Dunkley, J —Strictly there is no such thing 
as a suit for partition among Burmese Buddhist 


heirs because they are tenants-in*common and not 
joint tenants of the inheritance. The only way in 
which one heir can obtain his share of inheritance 
from another heir or heirs in possession thereof 
is by an administration suit and the whole of the 
property belonging to the estate must be broight 
to account. Consequently if an heir is 1o get a 
share of an inheritance, then a suit for a share of 
ore property out of the inheritance will rot lie. 
(Dunkley, J ., on difference betucen Leach and 
Spargo,JJ.) Ma Pwa Shjn v U Fo Sin 170 
I.C. 946=10 R.R 117= AI R. 1937 Rang. 324. 

— (Burmese) —Payin property—House built 
on payin site with leltetpwa funds — House be¬ 
comes payin. 

The more valuable part of a house and site is 
ordinarily the site, and so long as the corpus of 
site is unchanged, it will always rtmain the same. 
Hence where a he use is built on payin land with 
lettetpwa funds, the house becomes payin. 10 Bur. 
L.K. 49, Kef. (Dunkley, J.) S P. L. S. Chettyaf 
Firm v. Ma I u. 14 Rang 697=9 R.R. 186= 
164 I.C. 1023=A.I.R. 1936 Rang. 417. 

•-(Burmese)-— Sayadau—Right to evict 

monk — Grounds. 

A Sayadaw or presiding monk of a kyaungtaik 
which is sanghika and not poggalika property is 
not entitled to evict a monk rr.tiely on the ground 
that the latter challenges the position of the 
plaintiff to be the pcggalika owner of the pro¬ 
perty. in absence of proof of any misconduct on 
his part or of such behaviour as would render his 
eviction from the kyaungtaik desirable. The 
sanghika property does not belong to any parti¬ 
cular person or group or section. It partakes of 
the nature of public rel gious property. W hen a 
kyaung becomes vacant, there is nothing wrong in 
a monk who comes peaceably in to dwell in the 
kyaung. (Roberts, C.J. and Dunkley, J ) U 
Eindaw'batha v. U Zaneenda. 178 I.C. 566= 
11 R.R. 247=A.I.R. 1938 Rang. 396. 

-(Burmese)— Succession—Apatiiha Child- 

Right to share when one parent is survtving. 

In the absence of keittima or natural children, 
the apatitha child is entitled to inherit in the 
estate of his adoptive parents when both parents 
are dead ; but he has no right to share in the 
eslate of the deceased paient when the other 
survivor parent is living. (Mya Bu and Mackney, 
JJ.) Ma Sint v. Ma Ma Gale. 1939 Rang L. 
R. 378=179 I.C. 43=11 R.R. 295=A.I.R. 1938 
Rang.451. 

"" (Burmese)— Succession — Apatitha child 
living apart from its parents—Right of—Keittima 
child — Distinction. 

An apatitha child who lives apart from his 
parents is not entiiled to inherit from them. A 
keittima child gets his right of inheritance from 
the intention of the adoptive parents that he shall 
inherit. An apatiiha child does not get any right 
to inherit frem the intention of the person who 
adopts, because the person who adopts has no 
intention to give him any such right. ( Baguley 
and Mosely. JJ.) Ko Pe Kyai v. Ma Thein 
Kha. 1937 Rang. LR 426= 173 I.C. 238=10 
R.R. 327=A.I.R. 1937 Rang. 455. 

— (Burmese )—Succession — Burmese male 
marrying twice—Both wives living simultaneously 
—Child from former marriage—Right to inherit 
to step-mother. 
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When a Burmese Buddhist male had contracted 

two marriages and both wives had been alive at 

Jhe same time, the children of the first marr.age 
in point of time whose parents both predeceased 
their step-mother, are heirs of their step-mother 
in respect of her separate property, when there 
. no children or direct descendants of the second 

f. (Roberts, CJ-Dunkley and Braund.JJ .) 
M Mir THEiN V Maung Nyo Skim. 1939 Rang, 
LR 160=178 I.c. 883=11 R.R. 284=A.I.R 

Bimmese)—^ ucce.yion Child whose pro- 

-rici« possession of parent and who lived 

pe '*\ y Parent dying issueless-lVho inherits. 

W As between the parent and the surviving spouse 
f . rhild who dies leaving no issue but who lived 
oi ?h his or her parent and whose property is in 
T th tTo%essionor keeping of the parent, the 
the P f ;<. entitled to inherit such property under 
S^Rurmese Buddhist law. But the rule will not 
the vested interest of the son-in-law or 
3 ff t^hter-in-law in the payin property brought to 
i marriage by the daughter and son. ( Robert, 
them ) rr and Mackney, JJ ) Ma Ayf. Tin v. 

^ Rang. 120 (F.B.). 

_(Burmese) Succession Death of one 

T Z and re-marriage of the other—Rights of 
P( L-ldrrn taking a share—If they retain further 
C t ti d S e in respect of future property— Widow and 
cl( .dnwer having children remarrying—One of the 
Wid °aVwidow taking his share-Right of the 
Kher son to share in the lettetpwa or hnapazon 

^fnder the Burmese Buddhist Law a child who 
takes his share in the estate of h.s parents after 
{he death of one parent and upon the remarriage 
(the surviving parent ceases to have any further 
°/ jji in t he remainder of such estate and in the 
C r^lrtv acquired subsequent to the remarriage 

Tf the surviving parent except probably m the 
nf the surviving parent dying without leav* 

fna a widow or widower or descendants. One U, 

‘ Widower, married D, a wdovv. They had 
children of their respective previous marriages 
and also some property. D s chi.dren were 

her two sons, 5 and M. Shortly after the mar- 
riace of D and U, S died leaving a widow who 

• demanded and received the share to which her 
husband was entitled in D's atetpa property (i.e. 
property which D brought from her previous 
^rriaee) on account of her marriage with U. 

share was one half of the half-share to which 
two sons, S and M were entitled to the estate of 
their narents on account of D s re-marriage after 
the death of their father. After D's death the 
representatives of M brought a suit for half 

of the lettetpwa or hnapazon property of U and 

^Held , that it was not logical that, because S or 
his representatives had taken away his share in 
the property of D's previous mirriage and .S' thus 
dropped out of the new family. the shire to 
which M or his representative were entitled in 
ornnertv acquired subsequent to D’s marriage 
with (Ahould be reduced by the share which 5 
wmild have had in it if he or his representatives 
had not taken away the share in the atetpa pro- 
U^rtv upon the remarriage of D. Hence M s re¬ 
presentatives were entitled to the entire half¬ 
hare in the lettetpwa or hnapazon property of 
IJ and D. (Mackney, Mya Du and Sporgo,JJ.) 


BUDDHIST LAW—Burmese. 

Maung Po Zaw v. Maung An. 1939 Rang. L.R. 
83=179 I.C. 6=11 R.R. 303=A I.R. 1938 Rang. 
376. 

-(Burmese)— Succession — Dhammathats — 

Former marriage — Meaning. 

Two contemporaneous or overlapping mar¬ 
riages. may be described as ‘former' and latter, 
the ‘former’ being that which was contracted 
earlier and the latter being that which was con¬ 
tracted later, where the two marriages subsist for 
some time side by side. {Roberts , C. J , Dunkley 
and BraundtJJ ) Maung Thein 2/ Maung Nyo 
Sein. 1939 Rang L.R 160=178 1 C. 883=11 
R.R 284=A IR. 1938 Rang 449 fS B.). 

-(Burmese)— Succession — Full and half 

blood — Preference—Limits of rule that inheri¬ 
tance should not ascend when it can descend 

Among relations of the same degree of rela¬ 
tionship to thn deceased, the full blood relations 
should be preferred to the half blood relation. 
It cannot be said that the rule that inheritance 
should not ascend when it can descend, still ope¬ 
rates in competition between relations of full 
blood and those of the half blood of the same 
degree of relation-hip to the deceased. (Mya 
Bu, Offg. C.J. and Mackney, J.) Mrs. Kirkwood 
v. Maung Sin. 174 I.C. 603=10 R R. 412=A.I. 
R. 1938 Rang. 74. 

-(Burmese)— Succession — Lettetpwa pro¬ 
perty 

The share of two wives jointly in lettetpwa 
property of both marriages is the same as the 
share of one wife where there is a single wife. 
Hence the share of the wife by the second mar¬ 
riage is one-fourth in suchlproperty. A.I.R. 1925 
Rang 329 and A.I R. 1928 Rang 125, Rel. on. 

( Dunkley, J.) S P L S Chettyar Firm v. Ma 
Pu. 14 Rang. 697=164 I.C. 1023=9 R.R. 186= 

A I.R. 1936 Rang. 417. 

- (Burmese) — Succession—Lettetpwa pro¬ 
perty. 

Land obtained by mother from her father on 
his second marriage as being her share of the 
joint property of the first marriage, becomes the 
lettetpwa properly of the mother’s first marriage 
and as such her children by the first marriage 
obtain vested interest upon the second marriage 
of the mother. A I.R. 1929 Rang. 155, Ref. 

(j Dunkley, J.) Kyi Maung v. S N.V.R. Chet- 
tiyar Firm. 164I.C. 392=9 R.R. 90=A.I.R. 
1936 Rang. 336. 

- (Burmese) —Succession — Share of orasa 

son by first wife on father’s remarriage. 

Where after the death of his wife the widower 
marries a second wife, his orasa son by the first 
wife is entitled to his share in the estate as it 
exis'ed at the time of re-marriage. (Baguley and 
Mosely, JJ.) A LA, Thettyar Firm v. Maung 
Po Taw. 1938 Rang LR 583=177 I C, 435=11 
RR. 128=A I.R. 1938 Rang 250 

-- Burmese) — Succession — Orasa child — 

Death of one parent leaving only one child — Sur¬ 
viving parent re marrying—Claim of child of first 
marriage to one quarter share as orasa child—If 
receives fresh period of limitation beginning 
from remarriage—That child's right to one half 
of estate brought to re-marriage by its father. 

It is quite contrary to the ordinary notions cur¬ 
rent amongst the Burmese to hold that an orasa 
child, who does not claim his share on the death 
of his parent nevertheless must be regarded as 
having taken it, with the further consequence that 
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he falls out of the family. By Burmese law, when 
after the death of one parent leaving only child , 
the surviving parent remarries, the only child of 
former marriage is entitled to claim partition. 1 
The child’s claim to a one-quarter shaie as orasa 
child must be deemed to have received a fresh 
period of limitation beginning from the re-mar- 
riage of its father and it is entitled to one half of 
the estate brought to the re-marriage by its 
father. (Alya Bn and Mackney, JJ.) U Tauk 
Ta v Ma Ohn Yin. 1939 Rang. L.R. 217=182 
I.C. 403=12 R R. 14=A.I R. 1939 Rang 167. 

-.Burmese) —Succession — Out-of-time 

grandchildren. 

Under the Burmese Buddhist Law, an out-of- 
time grandchild or out-of-lime grandchildren who 
are entitled to an equal share with an uncle or 
aunt in the division of the estate of the grand¬ 
parents are the child or children of the eldest 
child of the grandparents. It is not essential to 
the success ot their claim to such a share that 
their parent who predeceased either one or both 
of the grandparents was the orasa child, and all 
that is necessai) to show is that their parent was 
the eldest child of the grandparents. ( Alya Bit 
and Mosely. JJ.) Ma Hnin Yi v. Maunc Thin. 
(1940) Rang.L.R 32. 

--(Burmese) — Succession — Out-of-time 

grandson. 

Under the Burmese Buddhist Law an out-of- 
time grandchild or out of time grandchildren 
who are entitled to an equal share with an uncle 
or aunt in the division ol the estate of the grand¬ 
parents are the child or children of the eldest 
child of the grandparents. It is not essential to 
the success of their claim to such a share that 
their parent who predeceased either one or both 
of the grandparents was the orasa child, and all 
that is necessary to show is that their parent was 
the eldest child of the grandparents. Where the 
eldest child was a son and died in infancy, being 
survived by two brothers the elder of the two is 
eldest for the purpose and his son is entitled to 
equal share with his uncle in the estate of his 
grandmother, 'lhe claim to inheritance of an out- 
of-time grandson does not arise through his ac¬ 
quisition of the interest of an orasa at all; it is 
an independent right of inheritance. (Roberts, 
CJ.and Braund, J.) Maunc Paik v. Maung 

L^aA B Ji t, i K , (19 * 0 T ® a "g- LR - 28=12 R.R. 158 
— 184 IjC 561=A I R. 1939 Rang 335. 

(Burmese!— Succession—Second wife in¬ 
heriting property of husband's first wife—Liabi¬ 
lity for her debts. 

A Burmese heir to an estate takes the property 
of his ancestor subject to the ancestor’s debts 
Where a second wife of a Burmese takes by in¬ 
ner itance the property belonging to his first wife 
such property is subject to attachment and sale 

m« Sa i| SfaC F , \° n c < n T the debts of the first wife 
(DttMWey.7) S.PL.A Chf.ttyar Firm ti. Ma 

262 163 1 ° 604=9 R R 33=AIR 1Q 36 Rang. 


7 (Burmese) — Succession — Second wife' 
interest in lettetpwa property of husband's firs 
marriage. 

The second wife must acquire by marriage ; 
one-third interest in the property brought bv he 
husband to the marriage. Where, therefore, th. 
share of the husband before his second marriage 
»n lettetpwa property of his first marriage is oni 


half, his second wife acquires one sixth interest 
in the property. (Dunkley, J .) S.P.L.A. Chi.- 
TTIAR 1*IRM v. Ma Pu 163 I.C. 604=9 R R 33 = 
A.I R 1936 Rang. 262. 

- (Burmese )— Succession — Shares—Rules of 

division of joint property on divorce — Applicabi¬ 
lity to partition on inheritance—Share o) second 
wife. 

The rule of division of property between a hus¬ 
band and his two wives on a divorce is that the 
second wife gets one sixth of the property jointly 
acquired in the first coverture and one-third of 
t*ie property acquired in the second or double 
coverture '1 he husband gets two-sixths of the 
property jointly acquired in the first coverture 
and one third of that acquired in the second 
coverture. This rule as to division of joint pro¬ 
perty on divorce can be extended to partition of 
it on inheritance. In this latter case, on the appli¬ 
cability of the rule, the second wife being an 
equal heir with the first wife to the husband, she 
gets one-third of the properly jointly acquired in 
the first coverture and half of that jointly ac¬ 
quired in the second coverture. ( Baguley and 
Mosely, J J .) Daw Hla Ohn v. Ma Nyan. 1937 
Rang.'L R. 410=172 I.C. 734=10 R.R 275=A. 
I.R. 1937 Rang. 453. 

-(Burmese) — Succession — Step-daughter. 

A step daughter suing her step-father for a 
share in the estate acquired by her mother and 
him jointly must show not only that her mother 
was a Burrnan Buddhist at the time of her death 
but that her step-father was also a Burrnan Bud¬ 
dhist. For if he is a Mahomedan then the pre 
sumption will be that her mother embraced the 
Mahomedan faith at the time of her marriage 
with the step-father in which case her estate 
would not got to her step-daughter but to her 
husband. (Mosely and Ba U, JJ.) Ma Pwau. 
Tasudat. 164 I.C. 556=9 R.R. 123=A.I.R. 1936 
Rang. 388. 

- (Burmese) — Succession — Wife—Share of 

second wife in property inherited by husband from 
his first wife. 

A second wife becomes entitled to one-third 
share in property inherited by her husband from 
his first wiie. (Dunkley, J .) S.P.L.S. ( hettyar 
Firm v. Ma Pu. 14 Rang. 697 = 164 I.C. 1023= 
9 R.R. 186=A.I R. 1936 Rang 417. 

- (Burmese) — Sucession — Wife — Wifehood 

J — Proof. 

Amongst the Burmese the term “wife” may be 
very loosely used. Where a woman other than 
the undisputed wife of a person claims a share in 
his estate on his death on the ground that she was 
also his wife, there must be a clear and unequi- 
I vocal recognition of her status as such to estab¬ 
lish wifehood in the legal sense of the term. 
Where from the evidence it appears that the 
claimant was not a wife but only mistress, she 
cannot succeed. 4 L.B.R. 175 (P.C.), Rel. on. 
(Ba U and Parker, J ) Ma Hla Min v. Maung 
Hla U. 166 I.C. 413=9 R.R. 256=A.I.R. 1936 
Rang 454. 

-(Chinese )—Divorce — Wife's right ta 

jewellery and wearing apparel. 

Under the Chinese customary law the wife upon 
divorce is entitled to take away her jewellery and 
her wearing apparel with her. (Mya Bu ana 
Mosely, JJ A MaTin v. Ko Sein Hone. 184 1. 
C. 665=12 R.R. 167=A.I.R. 1939 Rang. 291. 
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•(Chinese)— Illegitimate son—Rights of 
inheritance . 

An illegitimate son of a husband would be 
entitled to inherit only if the latter dies without 
leaving any other heir, but an illegitimate son is 

entitled to a half share or to an equal share with 
a legitimate son only if the deceased father had 
recognized his paternity and had also made him - 
self responsible for his upbringing. Responsibi¬ 
lities for the upbringing must be something ana¬ 
logous to the responsibilities that a man would 
assume for his own legitimate children, and mere 
compliance with a statutory obligation for the 
maintenance of a child, for example a casual con¬ 
tribution towards the expenses of a religious 
ceremony, cannot be regarded as denoting the 
assumption of responsibilities by the father for 
his illegitimate son's upbringing. ( Mya Bti and 
Macknev, //.) Daw E Thin v. Maung San 
Thein 1939 Rang L R. 258=180 I.C. 943=11 
R.R 446=A.IR. 1939 Rang. 154. 
——(Chinese) — Letters of administration — 
Estate of deceased Chinaman—Right of his widow 


So far as contested applications for letters of 
administration to the estate of a deceased China¬ 
man are concerned, when the applicants are a 
widow and a son, it does not matter whether the 
deceased was a Buddhist or a non-Buddhist, that 
is whether the succession to his estate is gover¬ 
ned by the Chinese Customary La.vor by the 
Succession Act, for in either case the proper 
person to obtain letters of administration to his 
estate is his widow, and other persons having 
claims to the estate must, if necessary, prosecute 
those claims in the form of a sepirate suit 
against the widow, either for their share or for 
the administration of the estate by the Court. 
(Mosely and Dunkley , //.) Shwe Khoon v. Ma 
Spin Nu. 1938 Rang.LR. 249=177 I.C. 628= 
HRR. 153=A.I.R. 1938 Rang. 321. 

—(Chinese)— Letters of administration— 
Right of widow of intestate Chinese Buddhist. 

According to the Chinese Custom lry law, the 
widow’s sole right in the estate in the presence of 
children is the right to maintenance and ultima¬ 
tely to funeral expenses. A right to maintenance 
out of the estate of the deceased is not a right to 
any share of the estate, it is not even a charge on 
the estate. She does not therefore fall within the 
provisions of S. 218 (1), Succession Act. Hence 
the widow of an intestate Chinese Buddhist 
deceased in Burma, succession to whose estate is 
governed by the Chinese Customary law, is not 
entitled to the grant of letters of administration 
to that estate as against the son of the deceased. 
A.I.R. 1938 Rang. 321, Overr. (Mya Bu, Ojfg. C. 

Ba U and Dunkley , //.) Ma Pwa Tin v. Yeo 
Sein Maung. 1939 Rang.LR. 170=179 I.C. 
599=11 R.R 334=A.I.R 1939 Rang. 74 (F.B.). 

■ — (Chinese)— Marriage — Validity — Condi¬ 
tions. 

In a case of a marriage between a Chinese 
Buddhist man and a Chinese Buddhist woman, 
where the question of status of a chief or first 
wife is not involved, what constitutes a valid 
marriage is the consent of the parties concerned 
to live together as husband and wife. They must 
however give sufficient publicity to the relation¬ 
ship. This being the legal position the result is 
the same whether the Burmese Buddhist law or 


BUNDELKHAND LAND ALEN. ACT 
(1903 ), S. 3. 

Chinese Cusiomary law applies to a marriage 
between a Chinese Buddhist man and Chinese 
I Buddhist woman. 8 L.B.R. 222. Foil. (Ba U, J.) 
Ma KyinHlaing z;. Maung Kyin Swi. 1937 
Rang L.R. 90=166 I.C. 577=9 R.R. 270=38 Cr. 
L.J. 274—A.I.R. 1937 Rang. 29. 

- -— (Chinese)—5* accession—Chinese Buddhist 

domiciled in Burma—■Chinese customary law 
applies. 

Succession to the estate of a Chinese Buddhist 
domiciled in Burma is governed by Chinese cus¬ 
tomary law. Therefore in a case of a marriage of 
a Burmese Buddhist wife to a Chinese Buddhist 
husband, the wife does not own.half the husband's 
property during the continuance of the coverture. 

( Mosely , /.) Al Pein v. M. C. Deva. A I.R. 
1937 Rang. 543. 

-“(Chinese)— Succession — Nephew. 

In Chinese law, failing sons, a legitimate heir 
is adopted because it is of paramount importance 
that the line should not be allowed to die out. If 
a sonless father fails tef adopt, the senior agnates 
will adopt one for him. Where a person dies 
intestate and elders fail to adopt for him. the 
Chinese law contemplates succession of an agnate 
in the next generation. Among brothers, if the 
eldest has no son, the eldest son of the second 
brother succeeds. The widow of the deceased 
has practical control of the inheritance during the 
life-time of her sons and the same rule applies in 
the case of a nephew who ought to be adopted in 
default of direct issue. As the estate is not deli* 
verable to the nephew during lifetime of the 
widow of the deceased, limitation for a suit by 
nephew under Art. 123, Limitation Act, would 
begin to run from the death of the widow. 

( Roberts , C.J. and Leach, J.) Khoo Soo Cheng 
v. Ta Ma Shwe Zin. 172 I.C. 550=10 R.R. 
257=A.I.R. 1937 Rang. 354. 

--(Chinese)— Succession — Right of son to 

exclusion of daughter. 

The succession to the estate of a Chinese Bud¬ 
dhist in Burma is governed by the Chinese Custo¬ 
mary law. Under this law the son is entitled to 
the whole of the deceased’s estate to the exclu¬ 
sion of daughter. ( Mosely and Dunkley , //.) 
Oon Chan v. Khoo Zun. 177 I.C. 501=11 R.R. 
134=A.I.R. 1938 Rang. 254. 

BUILDINGS— Building on another's land — 
Right of parties. 

There are rulings to the effect that where a 
trespasser bona fide believing that he has title is 
allowed to construct buildings, etc., on a piece of 
land not belonging to him and the owner allows 
this to proceed without taking steps to stop him 
from building, then in equity the Courts should 
allow compensation for the land encroached upon 
rather than order demolition of buildings. But 
these rulings cannot possibly apply where there 
could have been no possibility of a bona fide 
belief as to title. ( Dalip Singh and Sale, //•) 
Ahsan Ali Shah v. Brij Bhushan Lal. 42 P. 
L.R. 324. 

-Husband building on wife’s ,an< jT^yi/p 7 s 

right to. See Husband and wife. 44 C.W.N. 247. 
BUNDELKHAND LAND ALIENATION 
ACT (II OF 1903). S. Z—Scope-Agriculturist 
debtor—Insolvency of — Property—If vests tn Re¬ 
ceiver—Provincial Insolvency Act, S. 28. 

Under S. 3 of the Bundelkhand Land Alienation 
Act the property of an agriculturist debtor is not 
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BUNDELKHAND LAND ALIEN. ACT 
(1903;, S. 3. 

transferable, and hence such property will not 
vest in the Official Receiver in insolvency under 
S. 28 of the Provincial Insolvency Act. ( Sulai - 
man, C. J. and Bennet, /.) Basore Singh v. Sant 
Kumar. 171 I.C. 903=10 R.A 338=1937 A W. 
R. 686=1937 A.L.J. 801=1937 R.D. 422=1937 
A.L.R. 905=A.I.R. 1937 A. 699. 

— - Ss. 3 and 16 A — Position in regard to 
purchase of Bundelkhand land. 

Members of an agricultural tribe may purchase 
and pre-empt Bundelkhand land without the 
sanction of the Collector. Non-agriculturists may 
purchase and pre-empt Bundelkhand land provi¬ 
ded they have obtained the sanction of the Collec¬ 
tor to bring a suit or proceeding to enforce a 
right of pre-emption. ( Thom C. / , Allsop and 
Ganga Nath, //.) Zaman Khan v. Bahadur 
Singh. 1940 A.L.J. 434=1940 A.W.R. (H.C.) 
359—A I.R. 1940 A. 371 (F.B.). 

-—Ss. 6 (b) and 9(1 )—Scope — Mortgage by 

agriculturist not in proper form—Application to 
inforce — Procedure—Duty of Collector. 

When a mortgagee, holding a mortgage from a 
member of an agricultural tribe, which is not in 
a form permitted by the Act, applies to the Col¬ 
lector to .enforce the terms of his mortgage, the 
Collector should, in exercise of his powers under 
S. 9 (1) of the Bundelkhand Land Alienation Act, 
revise the terms of the mortgage so as to bring it 
into conformity with the provisions of S. 6 ( b ) of 
the Act, and then tell the mortgagee-applicant to 
apply to him formally to be placed in possession 
for such period as he considered equitable. 
(Drake Brockman, S.M. and Knox, J.M.) Bindra- 
ban v ., Chokhey Lal. 1936 R D. 352. 

- S. 16, Proviso— Mortgage decree —Order 
by executing Court disallowing sale—Subsequent 
enactment of proviso—Effect of — Decree , if can 

be executed by sale of property 

The proviso to S 16 of the Bundelkhand Land 

r i5?o IOn Act * dded by the Amending Act, VII 
oi 1929, permitting sale of property in execution 
oi mortgage decree under certain special circum¬ 
stances, does not have the effect of nullifying a 
previous order of the Executing Court passed 
*mer partes. Where prior to the enactment of 
that proviso, the Executing Court passed an order 
disallowing the decree-holder's application for 
the sale of the property under his mortgage 
decree, on the ground that the property was not 
saleable under the law as it then stood, the pro¬ 
viso enacted subsequently cannot deprive the 
judgment-debtor of his right which he had acqui¬ 
red under th.it order which had become final, and 
make the property available afresh to the decree- 

ln s P^ e that order. ( Sulaiman , C. J , 
ana Ganga Nath,J.) Sunder v. Sheo Dat 
Singh. 167 I,C. 120=9 R. A. 492=1936 A. L. J. 
1363=1937 A. L. R. 141=1936 A. W. R. 1157= 
AI.R. 1937 A. 48. 

BURDEN OF PROOF. See also Evidence 
Act, Ss. 101-105. 

7' "Bar of civil suit. See C. P. Code, S. 9. 
A.I.R. 1936 Mad. 522. 

Cess levied by Government under S. 78, 
Madras Local Boards Act—Suit to recover 
cess as illegally collected—Onus. See Madras 
Local Boards Act, S. 78. A.I.R. 1939 Mad 651 
=(193 9) 1 M.L J. 780. 

““ 'Claim based on adoption varying natural 
course of succession—Burden of proving adop- 
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tion. See Adoption — Burden of proof. 20 
N.L.J. 191. 

-Deed—Recitals in—Onus of proving incor¬ 
rectness. See Deed—Recitals. 19 N.L.J. 179. 

-—Damages—Injury caused by motor car 

negligently driven—Suit for damages—Owner¬ 
ship of car and control of car at time of accident 
—Onus - Presumption. See Tort — Negligence. 

39 Bom.L.R 44=A.I.R. 1937 Bom. 155. 

— Ejectment of sub-tenant—Suit for—Denial 
of sub-tenancy — Onus-—Failure of defendant to 
prove case pleaded—If entitles plaintiff to decree. 

In a suit to eject a sub-tenant, where the defen¬ 
dant denies that lie is a sub-tenant the burden is 
on the plaintiff to Drove that there was a contract 
of sub-tenancy. The fact that the entries in the 
papers support the plaintiff or that the defendant 
fails to prove the plea set up by him is insufficient 
to entitle the plaintiff to a decree. ( Drake Brock¬ 
man, S.M. and Knox, J.M.) Raj Bir v. Raghu- 
nandan. 1936 R.D 163. 

See also Kamleshar Ahir v. Sarju Kohar. 
1936 R.D. 178. 

-- Ejectment suit—Plea of tenancy by defen¬ 
dant—Admission that lands situate within plain¬ 
tiff’s zamindari — Onus. 

In a suit for ejectment, if the defendant admits 
that the lands are within the ambit of the plain¬ 
tiff’s zemindari but pleads that he is a tenant not 
liable to ejectment, the onus is on him to prove 
his tenancy. (Fast Ali and Matwhar Lall.JJ,) 
Mahadir Das v. Udit Narain Varma. 17 Pat. 
594=19 Pat.L.T. 570=178 I.C. 849=11 R.P. 
306=5 B.R. 149=A.I.R. 1938 Pat. 613. 

- Ejectment suit—Proof of title — Rule — 

Defendant admitting plaintiff’s prior possession 
and claiming under transfer from plaintiff—Onus. 

In an ejectment suit the ordinary rule is that 
plaintiff must prove a title to possession subsist¬ 
ing at the date of the suit. But where defendants 
admit that plaintiff and his joint brother were in 
possession of it less than 12 years before the ins¬ 
titution of the suit and base their own title upon 
a transfer by plaintiff’s brother, the onus is upon 
the defendants to establish the validity of their 
transfer. ( Gruer. J.) Khulwa Sukhra Raou. 
Laharsai. 165 I.C. 957=9 R.N. 113=AIR 

1936 Nag. 254. 

-Encroachment—Suit for—Proof of distur¬ 
bance of boundary marks—If essential—Measure¬ 
ments and area—If conclusive. See Boundaries. 

1937 A.L.J. 1216=A I.R. 1938 All. 36. 

-Gift by old lady to medical attendant— 

Presumption of influence—Validity of gift— 
Onus. See Deed—Setting aside. 1937 A.L.J. 
1027 (P.C.). 

-Hindu Law—Partition—Separation—Onus 

of proof—Proof of cessor of commensality—If 
shifts onus. See Hindu Law — Partition 
Separation — Onus of proof. A.I.R. 1937 Nag. 
230. 

--Marriage—Denial of. See Buddhist Law 

(Burmese)—Marriage. A.I.R. 1940 Rang. 181 . 

— ■-Marriage—Parties living as husband and 
wife for 18 or 20 years—Allegation that parties 
not properly married—Onus. See Agra Tenancy 
Act (1926), S. 44. 1936 R.D. 110 (1). 
—Mortgage — Consideration — Onus. See 
Mortgage—Consideration. 38 Bom.L.R. 526. 
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- Mortgage suit-—Plea by defendant that he 

was a minor on date of mortgage—Onus. 

A defendant pleading that he was a minor on 
the date of execution of a mortgage deed on 
which a suit is brought has the onus upon him to 
prove the same. (Leach, C.J. and Varadachariar, 
J.) Dhanapala Chetti v. Govfrchand Sowcar. 
182 I C 312=12 R.M. 48=1938 M.W.N 938= 
A.I.R. 1938 Mad. 959=(1938; 2 M.L.J. 775. 

-Onus wrongly casl—lf ground of reversal 

of decree in appeal. See Provincial Insolvency 
Act, S. 53. 40 C.W.N. 731. . 

- Onus wrongly cast—Interference by High 

Court. . , 

In the first place it is for the plaintiff to subs¬ 
tantiate his allegations. It is then for the defen¬ 
dant to rebut them. When the parties lead evi¬ 
dence on both sides the question of burden or 
proof loses much of its importance. But where 
in a case the plaintiff's evidence does not satisfy 
the Court and the Court proceeds to decide the 
issues on presumptions raised against the defen¬ 
dant because of non-production of certain docu¬ 
ments it is the duty of the High Court to inter¬ 
fere ' (Ismail, J ) Municipal Board, Ialesar v. 
Hoti Lal 1938 A L.J. 686=177 I.C. 663 = 1938 
ALR 768=11 R.A. 211=1938 A.W.R. (HC.) 
458=A.I.R. 1938 All. 520. 

_—Promissory note—Denial of execution and 

consideration by defendant—Plaintiff proving 
execution—Effect — Further proof of considera¬ 
tion by plaintiff—Necessity See Negotiable 
Instruments Act, S. 118. 1938 P.W.N. 634. 

- Question of — Materiality — Both sides 

adducing evidence and decision on balance of evi 
dence. 

When both sides have adduced evidence and 
the case is decided on the balance of evi¬ 
dence, the question of onus of proof is not im¬ 
portant and does not really arise. (Khaja Mo¬ 
hammad Noor and Madan, JJ.) Surpat Singh 
v- Bhupendra Narayan Singh. 16 Pat. 105= 
166 I.C. 123=9 R.P. 256=3 B.R. 127=17 Pat. 
L.T. 824=1936 P.W.N. 817=A.I.R. 1937 Pat. 
165 

—-- Receipt executed by illerate woman—Plea 

of ignorance of contents — Onus. 

Where an illiterate woman who usually con¬ 
ducts her own business p'eads that a receipt to 
which she had affixed her thumb impression, con¬ 
tained terms of which she was not aware, the 
onus is on her to show that it was executed under 
fraud or misrepresentation. (Yorke, J .) Mah- 
dei v. Ishwari. 174 I.C 843=10 R O. 278= 
1938 O.W.N 531 = 1938 O.L.R. 228=1938 O.A. 
393=A.I R. 1938 Oudh 152 

- Rule as to—Duty of plaintiff — Onus — 

When shifts. 

The onus is upon the plaintiff and nonetheless 
so even when he has adduced some kind of evi¬ 
dence. The onus will shift on to the defendant 
only if the evidence adduced by the plaintiff is 
held to be sufficient to establish a prima facie 
case. It is not merely a question of weighing 
feathers on one side or the other and of saying 
that if there were two feathers on one side and 
one on the other that would be sufficient to shift 
the onus. What is meant is that in the first instance 
the party on whom the onus lies must prove his 
case sufficiently to justify a judgment in his fa¬ 
vour if there is no other evidence given. ( Court - 
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ney-Terrell C.J. and Manohar Lal,J.) Nirmal 
Kumar s Sant Lal Mahto. 16 Pat. 622=171 

R C M 15 fT r> ?&* 2 J? 9=:1938 PWN - 101=4 B. 
R. 58=A.I R. 1937 Pat. 563. 

Special plea — Pardanashin—Plea that she 


., - - -' L Of* t 

aia not understand nature of transaction entered 
into by her — Onus. 

VVhere in a suit on a mortgage executed by a 
husband and wife, the wife, a pardanashin lady, 
alleges that she did not understand what she was 
doing and that she signed the document on being 
asked by her husband to do so, the pleas raised 
by the wife are in the nature of special pleas 
resting on facts within her knowledge and the 
burden is on the wife to establish her case found¬ 
ed on the special pleas. (Guha and Bartley, JJ.) 
Suresh Chandra Sen v. Marani Dassi. 166 
I.C. 842=9 R.C. 592=A.I.R. 1936 Cal. 378. 

7- on handnote — Plea that defendant 

handed blank signed paper to another intending it 
as collateral security for a loan due to that other 
— Onus. 

Where in a suit on a handnote by the payee 
thereof, the defendant pleads that he made an 
endorsement or signature on a blank paper which 
was intended to operate as a collateral security 
for a loan advanced by a third person to whom he 
delivered the paper, and that the latter had un- 
authorisedly inserted the name of the plaintiff as 
payee, the burden is on him to explain how the 
handnote bearing his signature came into exis¬ 
tence. ( Agarwala and Rowland , JJ.) Hriday 
Singh v Kailash Singh. 19 Pat. 404=186 I C. 
809=12 R.P. 532=6 B.R. 398=A.I.R 1940 Pat. 
377. 

— Suit on mortgage—Plea of inalienability of 
rights in question. 

Where the plaintiff represents that he holds 
muafi rights in certain villages which be is entitl¬ 
ed to mortgage and which in fact he mortgages.thc 
onus in a suit challenging the mortgage is upon 
the plaintiff to prove that these rights are inalien¬ 
able. (Thom, C J., Collister, Allsop, Ganga Nath 
and B round, JJ.) Saadat Huissain v. Ram 
Kishan Das. 1940 A.L.J. 420=1940 A.W.R, (H.. 
C.) 397=A.I.R. 1940 All. 373 (F.B.). 

- Suit for possession—“Possession following 

title ”— Applicability. 

The maxim that possession follows title like all 
other legal maxims is only a means of gather¬ 
ing a number of legal rules together under 
a convenient heading and must in every case be 
read subject to the limitations imposed by the 
actual rules themselves. It is applicable in cases 
where proof of actual physical possession cannot 
reasonably be expected, as for instance, in the 
case of waste lands. It can be invoked also when 
nothing is known about possession one way or the 
other. The ordinary presumption that the owner 
is in possession then applies. The rules for deter¬ 
mining actual physical possession in difficult and 
doubtful circumstances are not meant to relieve a 
party of the burden of proving possession by ordi¬ 
nary means in cases where the property is capable 
of actual ph)sical possession and there is either 
an admission or proof of dispossession. (Bose, 
J) Shankarasa Ganpatsa v. Punamchand. I. 
LR. (1937) Nag 254=171 I.C. 271=10 R.N. 
105=A.I.R. 1937 Nag. 129. 
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-Suit for arrears of produce rent. See 

Landlord and Tenant—Rent. 19 Pat.L.T. 4 

(S.B). 

-Workmen’s Compensation Act providing 

for compensation for workman contracting 
disease other than disease caused by silica dust— 
Disease caused by silica dust—Onus of proof. See 
Workmen’s Compensation Act. A.I.R. 1936 P. 

C. 158 (P.C.). 

BURMA ACTS. 

Co-operative Societies Act (VI of 1927). 
Courts Act (XI of 1922). 

Courts Manual. 

(Frontier Districts) Criminal Justice Re¬ 
gulation (I of 1925) 

Expulsion of Offenders Act (I of 1926). 
Ferries Act (II of 1898). 

Fisheries Act (III of 1905). 

Gambling Act (I of 1899). 

General Clauses Act 
Hired Motor Vehicles Rules 
Income-Tax Act (XI of 1922). 

(Lower) Land and Revenue Act (II of 
1876). 

Laws Act (XIII of 1898). 

Municipal Act (III of 1898). 

Prevention of Crime (Young Offenders) 
Act (III of 1930). 

Rural SeJf-GovernmeDt Act (IV of 1921). 
Suppression of Brothels Act (II of 1921). 
Village Act (IV of 1907). 

BURMA ADAPTATION OF LAWS OR¬ 
DER (1937), Cl. 10— Effect on S. 8 , proviso 2, 
Burma Income-tax Act. 

.Cl. 10 declares in the plainest terms, that a 
right, which has already accrued prior to the 
Government of Burma Act coming into force, 
IS not affected by any amendment made 
by the Adaptation of Laws Order. The right to 
have interest on securities income-tax free is a 
right which is attached to the securities them¬ 
selves and is not merely the personal right of the 
particular person who happens to be the holder of 
the securities at any one time. Therefore the 
question as to when the purchaser became posses¬ 
sed of the securities does not arise. The interest 
on securities issued before the Government of 
Burma Act came into force cannot be made liable 
to income-tax in Burma throughout the currency 
of those securities. ( Robert, C J., Dunkley and 
Mackney, JJ.) Commissioner ok Income-tax, 
Burma v. Central Bank of India, Ltd. 1940 I. 
T.R. 264=A.I.R. 1940 Rang. 123 (S.B.). 

BURMA CO-OPERATIVE SOCIETIES 
ACT (VI OF 1927), S. 49— Liquidator selling 
Property conveyed to him—Suit by purchaser for 
Possession—Civil Court, if precluded from ques¬ 
tioning validity of transfer. 

A liquidator of Co-operative Society purported 
to sell certain property, conveyed to it, to a per¬ 
son who had nothing to do with the Society. The 

• purchaser brought a suit to obtain possession. 

Held, that the question which the Court had to 
decide was whether the purchaser acquired good 
title to the property from the liquidator. This 
was not a matter connected with the dissolution 
or winding up of a co-operative society and so the 
Court was not precluded from questioning the 

* validity of the transfer by S. 49. {Leach, J.) 

Q,. D .—44 


BUR. CO-OP. SOCIETIES ACT (1927), S. 50. 

Maung Ba Unit v. U Sein. 168 I.C. 910=9 R 
R. 377 = A.I.R. 1937 Rang 98. 

-S. 50 Rules under (1931), R. 15 —Award 

by arbitrator, contrary to law of limitation—Civil 
Court, if can set aside award. 

A statutory arbitration is not unlike a refer¬ 
ence by consent out of Court. Even in the case 
of arbitrator appoinied by statutory rule, the 
arbitrator should not be permitted to ignore the 
operation of the la ws applicable in matters which 
come before him and should not be permitted to 
give his decision according to his mere caprice. 
Hence, where an award made by an arbitrator 
appointed under R. 15 of the Burma Co-operative 
Societies Rules has ignored the law of limitation. 
Civil Court has jurisd ction to set aside such 
award. ( Mackney . /.) L T Kyaw Tha v ( o- 
operatiye Town Bank, Henzada. A I.R. 1940 
Rang. 157. 

-S 50— Rules under, R. J5—Jurisdiction of 

Civil Courts in relation to proceedings o) Regis¬ 
trar or arbitrators —// barred 

There is no provision in R. 15 framed under 
S. 50, Burma Co-operative Societies Act, ex¬ 
pressly barring the jurisdiction of Civil Courts in 
relation to proceedings of the Registrar or of 
arbitrators in the same way as the jurisdiction of 
Civil Court is barred with respect to matters con¬ 
nected with the liquidation of a society. (Mosely, 
J.) Maung Kyaw Tiia v. Co-operative Town 
Bank, Henzada. 1937 Rang L R. 399 = 173 I.C. 
377 = 10 R R. 343=A I.R. 1937 Rang. 363. 

-S. 50— Rules under, R. 15 (4)— Execution 

of award—Legality of award—If can be attacked 
on ground of limitation. 

Though it is not the intention of the Legisla¬ 
ture that the arbitrator should arrogate to h m- 
self the right to ignore the law of limitation, yet 
the award, under R. 15 (4) framed under S. 50, 
Burma Co-operative Societies Act, which is to be 
executed as a decree, cannot be attacked in execu¬ 
tion proceedings merely on the ground that it 
has ignored the law of limitation. The arbitra¬ 
tor has jurisdiction to commit errors in law and 
hence the legality of the award, cannot be ques¬ 
tioned in execution proceedings. ( Mosely, J) 
Maung Kyaw Tha v. Co-operative Town Bank, 
Henzada 1937 Rang.L R 399=173 I.C 377= 
10 R.R. 343=A.I.R. 1937 Rang. 363 

-S. 50— Rules under, R. 22 (g) — Nominee — 

Power to deal with property mortgaged by mem¬ 
ber. 

A Mahomedan, a member of Co-operative Cre¬ 
dit Society, mortgaged his property to the Society 
to secure a loan obtained from the Society. 
According to the rules he nominated his eldest 
son as the person who could receive his interest 
in the Society after his death. The son, after 
his father’s death, purported to transfer the pro¬ 
perty to the liquidator of the Society which was 
then being wound up.' The Mahomedan was sur¬ 
vived by the nominee-son and other brothers and 
sister. 

Held, that the nominee-son had no authority to 
transfer to the liquidator the interest of his 
brothers and sister in the equity of redemption 
of the mortgaged property. The fact that his 
father had nominated his son as the person who 
should receive his interest in the property after 
his death did not and could not operate to trans¬ 
fer to him the right of his brothers and sister. 
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The object of the rule in nomination was merely 
to facilitate the granting of a valid receipt to the 
Society. (Leach, J.) Maung Ba Hnit v. U 
Sein. 168 I.C. 910=9 R R. 377=A.I.R. 1937 
Rang. 98 

- —S. 50 (2) (f )—Rules made under —/?. 15— 

Jurisdiction of Civil Courts, if taken away. 

The rules made under the Burma Co-operative 
Societies Act takeaway by implication the juris¬ 
diction of the Courts in respect of disputes con¬ 
templated under R. 15 (Roberts. C J., Dunkley 
and B round t JJ.) H. C. Dey v. Bangai.ee Young- 
men’s Co-operative Credit Society, Ltd 1939 
Rang.LR. 50=178 I C 674=11 R.R. 259=A.I. 
R. 1938 Rang. 392 (F.B.). 

S. 51—Recovery of sum due by a member 
of Co-operative Society—Availability of Ss. 46 
and 47 of the Land and Revenue Act. See Burma 
Land and Revenue Act, Ss. 46 and 47 and Bur¬ 
ma Cooperative Societies Act, S. 51. 1940 
Rang.L.R. 230. 

BURMA CO-OPERATIVE SOCIETIES 
RULES (1931), R. 15— Society registered after 
granting loan—Debtor making payments both be¬ 
fore and after registration —Inference and effect- 
jurisdiction of Civil Courts in respect of the tran¬ 
saction. 

Where an unregistered society lent money to a 
person and was subsequently registered under the 
Burma Co-operative Societies Act and the debt¬ 
or made no objection when the society was regis¬ 
tered and in fact acquiesced to its registration and 
thereafter also, made payments towards the prin¬ 
cipal and interest, it must be inferred that the 
debtor agreed that the transaction entered into 
by him with the society before its registration, 
should be binding upon him and the society after 
its registration. Hence the registered society 
could sue for the balance of a loan advanced by 
it when it was not registered. R. 15 of the Burma 
Co-operative Societies Rules does not bar tlie 
jurisdiction of the Civil Court to entertain such a 
suit. (Ba U, J.) Bengal Nath Co-operative 
Society. Ltd. v. Kali Kumar Nath. 1940 Rang 
L.R. 77=A.I R. 1940 Rang. 145. 

BURMA COURTS ACT (XI OF 1922), S. 11 

—Concurrent findings of fact—Interference in 
second appeal—Practice. 

High Court in second appeal is entitled to inter¬ 
fere on a finding of fact, concurrent or otherwise. 
A concurrent finding of fact however should not 
be upset unless it is very clearly wrong. (Baguley. 
J.) E. Hoe Chan Co. v. Baboo Chotalal. 1939 
Rang L R 622=181 I.C. 846=11 R.R. 501=A.I 

R. 1939 Rang. 139. 

-S. 11— Order on appeal from dismissal of 

application under O. 21, R. 89, C. P. Code—Second 
appeal. 

S. 11, Burma Courts Act, may be regarded as 
modifying S. 100, C P. Code, but there is no 
section of the Burma Courts Act which modifies 

S. 104 (2), C. P. Code, and therefore no second 
appeal lies from an order of the Appellate Court 
on appeal from the dismissal of an application 
under O. 21, R. 89, C. P. Code, to set aside a sale. 
(Spargo, J.) Ma Bi Bi v. Saya Hattie. 174 I.C. 
691=10 R.R 418=A I R. 1937 Rang. 537. 

■S. 11— Powers of High Court acting under — 
Interference with concurrent findings of fact on 
remanded issue. 
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It would be anomalous to hold that, whereas 
the Court could consider any finding of fact, whe¬ 
ther concurrent or not, by the lower Courts, oc- 
c ^ rrin 8 their original judgments, it is preclud¬ 
ed from considering their finding on questions of 
fact which it has itself found necessary to raise 
because the lower Courts have failed to frame an 
issue which was necessary for the right decision 
of the case. More especially is this so because 
the findings of the lower Courts are not decisions. 
Hence, High Court acting under S. 11 of the 
Burma Courts Act can interfere with the concur¬ 
rent findings of fact on a remanded issue. But it 
would not be proper, where the lower Courts have 
come to a concurrent finding, to dissent from this 
finding without very strong reasons. (Mackney, 
-'•) E- Hof. Chan Co. v. Chotalal Ujamsi. A. 
I.R. 1940 Rang. 177. 

--S. 11 — Suit for agricultural rent— Value 

less than Rs. 500— Second appeal — C. P. Code, 
S. 100. 

A suit for rent of agricultural land is not cog¬ 
nizable by a Court of Small Causes, and if it is 
not of a value more than Rs. 500, a second appeal 
lies under S 100, C. P. Code, and not under S. 11 
of the Burma Courts Act. (Baguley, J.) Ko Po 
Set v Ma Saw Yin. 1939 Rang.L.R. 472=184 
I.C. 492=12 R.R. 146=A.I.R. 1939 Rang. 350. 

BURMA COURTS MANUAL, Para. 664-A— 
Applicability—Cognizable warrant case. 

Paragraph 664-A, Burma Courts Manual, re¬ 
lating to the deposit of witness expenses relates 
to orders under Ss. 244 and 245, Cr. P. Code, 
which relate to the trial of summons case and 
does not apply to a cognizable warrant case. It is 
only from the defence, that the Magistrate can 
under certain circumstances require the deposit 
of witness expenses: vide S. 257 (2), Cr. P. Code. 
(Parker, J.) Chin Hone On v. Ah Foo. A.I.R. 
1937 Rang. 35. 

■«Para. 791— Fixing of date of birth—Option 
of Court. 

Where there is evidence only of the year of 
birth it is at the option of the Court to fix the 
date other than 1st January under Para. 791 of 
Burma Courts Manual. (Mosely. J.) Thf. King 
v. Unoose. 176 I C. 217=39 Cr.L.J. 697=11 R. 
R. 36=A.I R. 1938 Rang. 228 

BURMA (FRONTIER DISTRICTS) CRIMI¬ 
NAL JUSTICE REGULATION (I OF 1925), 
Sch., Cl. (ii)— Transfer of cases — Powers of 
High Court — Cr. P. Code , S. 526. 

The third proviso to Cl. (ii) of the Schedule in 
the Burma (Frontier Districts) Criminal Justice 
Regulation, confers upon the High Court a power 
to reverse or vary an order made by a Court of 
Session under S. 526, Cr. P. Code. But it does 
not take away the power from the High Court to 
transfer cases under S. 526, Cr. P. Code. (Ba U 
and Spargo, JJ.) Maung Ba Ku v. Deputy Com¬ 
missioner, Bhamo, 1939 Rang.L.R 614. 

BURMA EXCISE ACT (V OF 1917), Ss. 30, 
37 and 44— Charges under Ss 30 (a) and 37— Pre 
sumption under S. 44, if available. 

S. 44 of the Burma Excise Act which says that 
in prosecution under Ss. 30 and 37 and some other 
sections the Court may presume until the contrary 
is proved,! that the accused person has committep 
an offence under the section under which he is 
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charged in respect of excisable articles and 
materials for the possession of which he is unable 
to account satisfactorily does not appear to have 
any application to the common case under b. oU 
<a) where the charge is one of possession of a 
larger quantity of an excisable article than is 
allowed under the Act. In prosecutions under 
S. 30 (a) it is necessary to prove such possession, 
and there is no room, or need for any presump¬ 
tion. In prosecutions for possession of an excis¬ 
able article under S. 37 it is necessary either to 
prove that the accused person knew or had reason 
to believe that the excisable article was unlawful¬ 
ly manufactured, or to set up circumstances 
from which a presumption of such knowledge or 
belief may be presumed. Such a presumption 
could ordinarily be drawn under S. 114 of the 
Evidence Act but S- 44 of the Excise Act may be 
of useful application and allow the prosecution to 
be drawn in rarer cases. ( Mosely . J ) Thf. King 
v. Mi Nge So. 1940 Rang. L R. '219=188 I.C 72 
=12 R.R. 363=41 Cr.L J. 541=A.I R. 1940 
Rang. 109. 

——S. 44—Presumption under—If available in 
cases charged under Ss. 30 (a) and 37. See Bur¬ 
ma Excise Act, Ss. 30, 37 and 44. 1940 Rang.L. 
R. 219. 

BURMA EXPULSION OF OFFENDERS 
ACT (I OF 1926), Ss. 2 (A), (B) and 3—Accus¬ 
ed brought to Burma from India by his parents 
when only a child—No proof of how he acquired 
domicile in Burma—Liability to expulsion. 

Where it appears that the accused was brought 
to Burma from India by his parents when he was 
only a few years old, and there is nothing to show 
how he acquired his domicile in Burma or that he 
has no intention to return to India when he is in 
a position to do so, the accused is a non-Burman 
within the meaning of S. 2 (A) and an offender 
within the meaning of S. 2 (B) and is liable to ex¬ 
pulsion under S. 3. (Mya Bu, J.) Emperor v. 
Rangaswamy. 167 I.C. 589=9 R R. 324=38 Cr. 
L J. 432 (2)=A.I R. 1937 Rang. 54. 

BURMA FERRIES ACT (II OF 1898), S. 12 
—Rules under R. 4 -A — If ultra vires. 

R. 4-A of the rules as framed under S. 12 of 
the Burma Ferries Act is ultra vires. It cannot 
be said that the rule is one consistent with the 
Act, framed for carrying out its purposes and 
objects. ( Baguley and Mosely, //.) Shwe Phone 
^.Chairman, District Council. Mergui. 1938 
Rang.L R. 573=178 I C. 445=11 R.R. 237=40 
Cr.L J. 77=A I R. 1938 Rang 384. 

- »S. 15— Ply for hire — Meaning—Test. 

A person is said to ply for hire a ferry when 
be waits or attends on the bank or in the stream 
regularly (that is to say not uninterruptedly, for 
it might be done periodically, but regularly in the 
sense of repeatedly, making a business of it), for 
hire by the public or by any body who chooses to 
employ him to cross the river or convey goods 
across the river. ( Baguley and Mosely, JJ.) 
Shwe Phone v Chairman. District Council, 
Mergui 1938 Rang.L R 573=178 I.C 445=11 
R.R 237=40 Cr L.J. 77=A.I.R. 1938 Rang. 384. 

—-Rules Framed Under, R. 4— Plying for 

hire'—Meaning of. 

It is necessary before a person can be said to 
be plying for hire as required by R. 4 of Rules 
iramed under Burma Ferries Act that he 
waits or attends at a certain place for hire by any- 
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body who chooses to employ him or requires his 
services. A person crossing the river with par¬ 
cels once each way on the arrival and departure 
of the trains at and from a certain place cannot 
be deemed to be‘plying for hire-' (Spargo, J.) 
Lim Twa Kee v. M. Ismail 170 I C. 236 = 10 R. 
R. 68=38 Cr.L.J. 872=A.I R 1937 Rang. 275. 

BURMA FISHERIES ACT (III OF 1905), 
Preamble —Lease of fishery—Position and rights 
of lessee. 

Under the Preamble of the Burma Fisheries 
Act the Government merely claims to dispose of 
the right to fish when a person takes the lease of 
a fishery; he does not thereby buy the fish to be 
found therein from Government, nor does 
Government transfer the property in the fish to 
him. The fish come into the les'ee’s possession 
only when he catches them. It matters not that 
for his own convenience of catching them the 
lessee dams up the pond so that the fish cannot 
escape out of it. This operation is merely preli¬ 
minary to catching the fish. Even after that has 
been done any member of the public may come to 
the fishery and, provided that he uses not more 
than four rods and lines, may catch fish therefrom 
without committing any offence of criminal tres¬ 
pass or theft. ( Macknev , /.) Mohammad Cas- 

sim v. The King. 176 I C. 150 = 11 R R. 31 (2) = 
39 Cr.L.J. 692=A.I.R 1938 Rang. 220. 

- Rules under — R. 45 —Meaning of. 

The meaning of R. 45 of rules framed under 
Burma Fisheries Act is that baling is not allowed. 
The bar placed by the rule upon baling may be 
lifted at any moment by the Deputy Commissioner 
with the Commissioner’s sanction and baling 
thereafter, so long as it has been continuously 
permitted, can be practiced without infringement 
of the law until the Deputy Commissioner again 
prohibits it. ( Roberts , C. J.) Maung Mon Bin v. 
The King. 174 I.C. 931 = 10 R R. 444=39 Cr. 
L.J. 499=A.I.R. 1938 Rang. 104. 

BURMA GAMBLING ACT (I OF 1899), S. 6 
—Money found in purse or longyi of gambler—If 
intended for purpose of gaming — Presumption. 

It is usual way for Burmans to carry their 
money wrapped up in their longyis. No presump¬ 
tion can safely be drawn that money found in 
the purse or in the longyi of a gambler was 
intended to be used for the purpose of gaming. 
(Spargo, J.) Maung Tha Zan v. Emperor. 170 
I.C. 818=38 Cr.L.J. 976 = 10 R.R. 108=A.I.R. 
1937 Rang. 317. 

-Ss. 6 ( 1 ) and 7— Warrant issued on mere 
information without stamp of credibility — Pre¬ 
sumption under S. 7—If justified. 

The provisions of sub-S. (1), S. 6 , are all im¬ 
portant and unless those provisions are strictly 
carried out, a house or place cannot be said to 
have been entered under the provisions of that 
section and consequently the presumption specifi¬ 
ed in S. 7 cannot be made. The mere recording 
of the information that illegal gambling is going 
on at a certain place and bearing no stamp of cre¬ 
dibility is not sufficient to meet the requirements 
of the law and consequently the result of the raid 
or the search made under such warrant does not 
constitute a legal basis of the presumption under 
S 7. (Mva Bu. J.) Ah Seim v The King. 1939 
Rang.L.R. 447=181 I.C. 112=11 R.R. 452=40 
Cr.L.J. 529=A.I.R. 1939 Rang. 120. 
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BURMA GENERAL CLAUSES ACT, S. 16- 

Scope and effect of. See C P. Code, O. 40, R. 1 
and O. 43, R. 1 (s). A.I.R. 1938 Rang. 387. 

BURMA HIRED MOTOR VEHICLES 
RULES, R. 7— Child under 7 registered as owner 
of motor vehicle—Such vehicle plying for hire 
without licence—Liability of child to conviction — 
Penal Code, S. 82. 

In Burma, although no person under the age of 
18 years is allowed to drive, there seems to be no 
provision against children, however young, being 
registered owners of motor vehicles, even of 
hired motor vehicles. But a child under the age 
of seven, who is a registered owner of a motor 
vehicle, cannot be convicted of the offence of 
plying it for hire without a licence, in view of 
S. 82 of the Penal Code which applies not only to 
offences under the Code but also to offences under 
any special or local law, in the absence of special 
provisions to the contrary in such law. < Baguley, 
J.) The King z;. Ha Ba Sein. 1938 Rang.L.R. 
227=178 I.C. 508=11 R.R. 239=40 Cr.L J. 80= 
A.I.R. 1938 Rang. 400. 

BURMA INCOME-TAX ACT (XI OF 1922), 

S. 3 —"Association of individual"—Meaning of — 
Co-heirs under Mahomedan Law inheriting shares 
in properties of father and mother—Status of — 
Appointment of one as agent of all to realise rents 
—bffect of. 

Tne words “association of individuals’’ in S. 3 
of the Income-tax Act should not be construed 
with reference to the word “firm” only preceding, 
but should be construed ejusdem generis with all 
other groups of persons mentioned, namely, 
Hindu undivided family company, as well as firm. 
When there is a combination of persons formed 
for the promotion of a joint enterprise, banded 
together as co-adventurers, those persons to con¬ 
stitute an association of individuals within the 
meaning of Ss. 3 and 55 of the Act. Where an 
individual, such as an heir under the Mahomedan 
Law, inherits a share in property he has an op¬ 
portunity of deciding whether he will, by reason 
of having inherited it, form an association of 
individuals or renounce such relationship; if 
there be evidence that he has chosen the former 
alternative, that may be taken as the basis of the 
ultimate decision. By merely inheriting a share 
of property, however, no person can become a 
member of an association of individuals unless 
there is some forbearance or act on his part to 
show that his intention and will accompanied the 
new status which he has been asked to receive. 
The appointment of one of the co-heirs under 
Mahomedan law as the agent of all the co-heirs to 
realise the shares of the property left to them by 
their deceased father and mother is sufficient to 
constitute them an association of individuals. In 
each case the question is one of fact. ( Roberts , 
C.J., Baguley and. Sharpe, J J .) Commissioner of 
Income-tax, Burma M. A. Baporia. 1939 
Rang.L.R. 631=183 I.C 261=12 R.R. 66=1939 
I.T.R. 225=A.I.R. 1939 Rang. 258. 

-S.3 —Estate of father derived by his only 

son—Income from it—If should be taxed as 
income of Hindu undivided family. 

According to the law of Mitakshara the pro- 
erty which a man obtains from his father cannot 
e said to belong to a Hindu undivided family. 
Hence, where an estate belonging to father is 
after his death derived by his only son, income 
from such estate should be treated and taxed as 
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part of son s personal income and not as income 
of Hindu undivided family even if he has a 
mother and sister still alive. ( Roberts . C.J., Mya 
Bu and Dunkley, JJ ) Commissioner of Income- 
tax, Burma v. Vednath Singh. 186 I.C. 807= 
1940 I.T.R. 222=12 R.R. 290=A.I.R. 194a 
Rang. 65 (S.B.). 

-—S. 10 (2) (ix)— Applicability—Partnership 

—Criminal charges against partners and manager 
—Expenses incurred in defending same success¬ 
fully—Claim to deduct as business expenditure or 
business loss — Maintainability — Firm—If different 
entity from partners—Nature of liability. 

It cannot be said that when expenditure has 
been undertaken by persons to protect their good 
name and they have succeeded, they can be said 
to have suffered loss. A firm of a partners in 
Burma, which for a number of years had import¬ 
ed certain brands of whisky and brandy from a 
company in Calcutta, became involved in very 
serious charge under the Bengal Excise Act and 
the Indian Penal Code, and they incurred expen¬ 
ses in defending the individual partners and the 
manager of the liquor department against crimi¬ 
nal charges of conspiracy to commit offences 
against the Excise Act, brought against them in 
Calcutta. All the charges were finally dismissed. 
The partners claimed that the expenses so incur¬ 
red ought to be deducted against their Income- 
tax assessment either as expenditure under S. 10 
(2) (ix) of the Income-tax Act or as a business 
loss. 

Held, (1) that the object of the expenditure was 
to save the individual partners from the possible 
adverse consequences of a criminal conviction 
and the expenses did not fall within the ambit of 
S. 10 (2) (ix) of the Income-tax Act; (2) that the 
expenditure was voluntary expenditure which 
was not unsuccessful, and the sum could not also 
be deducted as business loss. 

Held, further, that it was erroneous to regard 
the partnership as though it were an entity apart 
from the entities of its individual partners, the 
word ‘ firm” being merely a collective name for 
the different members of it. The liability which 
existed between the partner was a liability exist¬ 
ing between themselves and the firm had no 
separate personality. ( Roberts, C.J., Mya Bu and 
Dunkley, JJ.) Commissioner of Income-tax, 
Burma v. Gasperr & Co. 1940 I.T.R. 100. 

-Ss. 33 and 34 —Assessment of income alle¬ 
ged to have partially escaped assessment—Power 
of Commissioner. 

Once a final assessment has been made under 
Ss. 23 and 29 of the Act it cannot be reopened 
except in the circumstances detailed in Ss. 

34 and 35 and within the time mentioned in' 
those sections. The Commissioner of In¬ 
come-tax cannot in law, in exercise of 
his power of revision unner S. 33, Burma 
Income-tax Act, assess to income-tax income 
alleged to have partially escaped assess¬ 
ment without causing proceedings to be initiated 
by the proper authority under S. 34 of the- Act. 
A.I.R. 1938 P.C. 175, Rel. on. (Roberts. C.J., Mya 

Bu and Dunkley, JJ.) Commissioner of Income- 

tax. Burma z/. Vednath Singh. 186 I.C. 807 — 

12 R.R. 290=1940 I.T.R. 222=A.I.R. 1940 Rang. 
65 (S.B.) 
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_Ss. 33 and 66 (2)— Refusal to review 

under S. 33— Reference under S. 66 (2), if lies. 

S. 33 makes no mention of the right of an 
assessee to move the Commissioner to take action 
but as the Commissioner may take action of his 
own motion the assessee must have the right of 
calling his attention to a prejudicial order and of 
asking that action be taken. Where the Commis¬ 
sioner there being no material on which he could 
proceed satisfactorily had declined to exercise 
his powers of review under S. 33, Income-tax 
Act, and has in no way altered the position as it 
existed before he chose to review the ca^e and 
the original order is not proved to be prejudicial 
to the assessee, there is no ground for a reference 
under S. 66 (2). (Roberts, C.J. Dunkley and 
Blagden, JJ.) Amulakharai v. Commissioner 
of Income-tax, Burma. 1940 I.T R. 382=A.I. 
R. 1940 Rang 175 (S B). 

- S. 34— "Escaped assessment" — Meaning. 

Income has “escaped assessment” within the 
meaning of S. 34, when it has not been assessed 
in the assessment under consideration; it is 
immaterial that it has been assessed in some 
other assessment. ( Roberts , C.J., Mya Bu and 
Dunkley, JJ.) Commissioner of Income-tax, 
Burma v. Vednath Singh. 186 I.C. 807=12 R. 
R 290=1940 I.T.R. 222=A.I.R. 1940 Rang. 65 
(SB.) 

-S.66(2)—Reference, if lies, on refusal to 

review under S. 33. See Burma Income-tax Act. 
Ss. 33 and 66 (2). A..I.R. 1940 Rang. 175 
(SB). 

BURMA (LOWER) LAND AND REVENUE 
ACT (II OF 1876), S. 8 —Rules framed under 
R. 52— Applicability—“Occupying available land ” 
—Meaning of—Persons entering available land — 
Land subsequently made subject of grant — Appli¬ 
cation of rule. 

“Occupying available land” is not the same 
thing as “entering upon available land”. It is not 
persons who enter upon available land who are 
subject to eviction but persons who are actually 
occupying available land. R. 92 applies to a 
person to whom a grant has been made but whose 
grant has been subsequently cancelled and who 
remains in occupation of such land even after 
such cancellation. The rule refers to present 
occupation and the present status of the land. 
Where certain persons enter upon land which is 
available at the time of their entry but subsequen¬ 
tly such land is made the subject of a grant, such 
persons cannot be proceeded against under R. 52 
(2) on their failure to comply with a notice under 
R. 2 (1) as they cannot be deemed to have occu¬ 
pied available land. (Mackne y, J.) Ma Ngwe 
Yon v. Emperor. 172 I C. 413=10 R.R. 247= 
39 Cr L.J 140=A.I.R. 1937 Rang. 452 
——Ss 44 and 45— Notice of demand addressed 
to deceased owner , served on care-taker of pro¬ 
perty—Validity of sale. 

Where a notice of demand under S. 44 of the 
Burma Land and Revenue Act for Municipal 
taxes, which was addressed to an owner of pro¬ 
perty who had been dead was served on the care¬ 
taker of the property, there was no valid service 
of the notice upon any person liable to pay within 
the meaning of that section. The care-taker 
cannot be regarded as an agent of the deceased 
owner. A sale of the property is, therefore, 
invalid and a nullity. (.Roberts, C. J. and Dunk¬ 


ley, J.) Maung Thaung v. Shaik Addui. ( iANi. 

1938 Rang. L.R. 603=180 I.C 234=11 R.R. 
385=A I R 1939 Rang 30 

-S.45— Sale certificate —lf document of title. 

It is not the owner that signs a sale certificate ; 
a revenue officer signs it and he signs it to give 
effect to the sale that lias taken place ; and the 
power of selling property belonging to other 
people is strictly limited by law. Hence a sale 
certificate is not a document of title. (Mya Bu, 
Ofjg C.J. and Baguley, J.) Saw Yu IIlaing v. 
Chettyar Firm. 174 I C. 260=10 R.R. 398= 
A I R. 1938 Rang. 55. 

- S.45— Sale under—IV hat passes-Revenue 

officer signing sale certificate in -wrong form — 
Effect of. 

Where the attachment for sale is under S. 45 
and the sale proclamation is also under S 45, the 
sale must be under that section, and it would 
transfer only the right, title and interest of the 
owner. The mere fact that after some months 
the revenue officer signs the sale certificate in the 
wrong form cannot alter what is actually sold. 
(Mya Bu. Offg.C.J.and Baguley. J) Saw Yu 
Hlaing v. Chettyar Firm. 174 I.C 260=10 R. 

R. 398=A I R. 1938 Rang. 55. 

-Ss. 46 and 47 and Burma Co-opera¬ 
tive Societies Act (V of 1927), S. 51— Condi¬ 
tions under which Ss. 46 and 47 of the Land and 
Revenue Act are available—Sale to realise sum 
due from member of Co-operative Society—Avai¬ 
lability of Ss. 46 and 47 of the Land and Reve¬ 
nue Act. 

The provisions of S. 46 following of the Burma 
Land and Kevenue Act are available only when 
the Revenue Officer is seeking to recover arrears 
of land revenue accruing in respect of the land 
against which he is proceeding under those 
sections ; that is to say, when he sells land under 

S. 47 of the Act he can do so only in the attt mpt 
to recover arrears of land revenue accruing from 
that very land In a case where sums clue to a 
Co-operative Society which according to S. 51 of 
the Co-operative Societies Act shall be recovered 
in the same manner as arrears of land revenue, 
the Revenue Officer cannot apply S. 46 following 
of the Land and Revenue Act in selling any land 
belonging to the defaulter, for the amount due 
from him is not due on account of the land 
against which he is proceeding. ( Mackney , J.) 
Maung Mya Din v. K. P. A. P. Chettyar Firm. 
1940 Rang.L.R 230. 

-Ss. 55 and 56 —Bar of jurisdiction of Civil 

Court—Question as to existence of legal authority 
for the Revenue Officer to act. 

Where the question to be decided is whether 
a Revenue Officer had any legal authority to act 
as he did, and no question arises as to the legality 
of any process issued under S. 45 of the Burma 
Land and Revenue Act, the jurisdiction of the 
Civil Court is not barred by Ss. 55 and 56 of the 
Act. (Mackney, J.) Maung Mya Din v K. P. 
A. P. Chettyar Firm. 1940 Rang.L.R 230. 

-S. 56 —Scope—Jurisdiction of Civil Courts. 

The prohibition under S. 56 of Act II of 1876 
to the jurisdiction of the Civil Courts extends to 
disputes to which Government is a party and not 
to disputes regarding the right to occupy land 
between private individuals. ( Roberts, C.J. and 
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Dunkley.J.) Maung Thaung v. Shaik Abdui 
Gant. 1938 Rang.L R. 603=180 I C. 234=11 
R.R. 385—A I R. 1939 Rang. 30. 


BURMA LAWS ACT {XIII OF 1898), S. 12 

—Shan States—Power of Shan Court to carryout 
orders of other Courts in other places. 

The mere fact that a simplified procedure has 
been prescribed for a backward area like the 
Shan States does not affect the power of the 
Court there to carry out the orders of other 
Courts in other places. That is a matter of the 
comity of Courts. Similarly, there is nothing to 
prevent the Court at Mandalay from issuing 
orders to a Court in the Shan States, provided 
that the order will be carried out; for Courts will 
not issue orders that cannot be carried out any 
more than Courts will entertain actions to try 
matters where they have no power to enforce 
their decisions. (Mosely, J ) Dfsrat Chanan 
Lal v. Ramjasher Madanchand. 1937 Rang.L. 

R. 249=171 I.C. 806=10 R.R. 190=A.I.R. 1937 
Rang. 367. 

-S. 13—‘ Buddhist' — Chinese Buddhist. 

A Chinese Buddhist is a Buddhist within the 
meaning of that term both in S. 13, Burma Laws 
Act, and in the Succession Act. ( Mya Bu and 
Mosely, JJ.) Ma Tin v. Ko Spin Hone. 184 I. 
C. 665=12 R R. 167=A.I.R. 1939 Rang 291. 

-S. 13 —Entry by Burman Buddhist into 

monkhood—Effect on his properly—Law appli¬ 
cable. 

The effect of the entry by Burman Buddhist 
into the Buddhist monkhood upon properties in 
his ownership or possession at the time of such 
entry, is a question of religious usage which must 
be decided according to the Buddhist Law under 

S. 13 of the Burma Laws Act. The law pertain¬ 
ing to religious usages among Burman Buddhists 
is to be found in the Vinaya. (Roberts , C J , Mya 
Bu, Baguley, Mosely and Ba U y JJ.) A. R. L. P. 
Firm v. U Po Kyaing. 1939 Rang.L.R. 311= 
183 I.C. 673=12 R.R. 93=A.I.R. 1939 Rang. 305 
(F.B). 

- t S. 13— Gift—Mahomedan parties — Law 

applicable—Delivery of Possession—If necessary. 

Sub-S. (1), S. 13, Biirma Laws Act, specifically 
requires Mahomedan Law to be applied in cases 
where the parties are Mahomedans and the ques¬ 
tion at issue affects succession, inheritance, mar¬ 
riage or caste or any religious usage or institution. 
No reference is made to gifts, and Mahomedan 
Law on this subject is, therefore, not made appli¬ 
cable by this sub section. Sub-S. (3) provides 
that in cases not within either sub-S. (1) or sub- 
S. (2) or governed by any other enactment, the 
decision shall be in accordance with justice, equity 
and good conscience. Therefore sub-S. (3) and 
S. 129, T. P. Act. leave it open to the Court to 
apply the Mahomedan Law of gifts on the 
grounds of justice, equity and good conscience 
and a gift without giving delivery of possession 
is invalid even though the donor has executed and 
registered a written instrument. ( Leach and 
Spargo, JJ ) Maung Gyi v. Maung Saung. 171 
I.C. 752=10 R.R. 184=A I R 1937 Rang. 240. 
-S. 13 (l)and (2) —Gift between Mahome¬ 
dans—Registered instrument—If necessary—Law 
in Burma. See T. P. Act, Ss. 123 and 129. 14 
Rang. 485. 

- - S 13 (1) (a) and (3)— Marriage between 

Confucian and Buddhist—Law applicable. 


BURMA LAWS ACT (1898), S. 13. 

Where one of the parties to a marriage in Bur¬ 
ma ,, a Confucian and the other a Buddhist, S. 13 
\ ) {o) of the Burma Laws Act does not apply, 
nor does S 2 of the Special Marriage Act. As no 
other enactment is applicable to such a marriage, 
under S. 13 (3) of the Burma Laws Act the deci¬ 
sion must be according to equity, justice and good 
conscience ascertained not by reference to English 
Law but by reference to Burmese Buddhist Law 
which is applicable as the lex loci contractus ► 

Kyin Mya v - Maung Sit Han. 

«o? 7 ?n a 5 g A LR - 103=170 IC - 355=38 Cr.L.J. 
895=10 R.R. 77=A.I.R. 1937 Rang. 245. J 


16 U) —-Succession to property of 
Chinese Buddhist domiciled in Burma—Law appli¬ 
cable. 

Burmese Buddhist Law governs the succession 

t0 D j JJ r .°P er, y ' n Burma of a Chinaman who was 
Buddhist and who was domiciled in Burma at 
the date of his death, unless it is proved that 
Chinese customary law is applicable. A China- 
man who is a Buddhist comes within the term 
Buddhists in S. 13 ( 1 ) (a) of the Burma Laws 
Act, and cannot be excluded therefrom either on 
the ground that he is not a Burmese Buddhist or 
because the law which governs him in China is not 
a specifically Buddhist or even a religious law. 
The same is true of the word ‘Buddhist' in the 
Succession Act. It follows from this view that 
S. 13 ( 1 ) must be applied to such a case as the 
present. The Court would not be justified in 
applying as Buddhist Law, a law which is not 
Buddhist at all, merely because it is applied gene¬ 
rally in China to Chinamen without any special 
exception for Buddhists. The law which is des¬ 
cribed in the statute as “the Buddhist Law" is like 
the Hindu and Mahomedan Law intended to be 
applied bv the Court as a law known to the Court, 
and administered by the Court of its own skill 
and competence. (Sir George Rankin.) Tan Ma 
Shwe Zin v. Koo Soo Chong. 1939 A.C. 527= 
1939 Rang.L R. 548=1939 O.L R. 491=12 R.P. 
C. 52=70 C L.J. 341=5 B.R. 908=182 I.C. 993= 
AXR 1939 P.C. 228=(!939) 2 M.L.J. 731 
(P .C,)* 


-S. 13 (3)— Marriage between — Chinese 

Buddhist husband and Burmese Buddhist wife — 
Claim for partition of property on divotce—Law 
applicable. 

There is no prima facie ground for applying the 
personal law of the man and disregarding per¬ 
sonal law of the woman in a case where Burmese 
Buddhist wife demands a partition of property on 
divorce from her Chinese Buddhist husband. It 
is the community or religious denomination to 
which the parties belorg by which the personal 
law which forms the rule of decision in such a 
case has to be ascertained. But the personal law 
of the husband is not ad idem with the personal 
law of the wife. Jn absence of any sufficient 
authority either judicial or legislative to show 
that either the Chinese customary law or the 
Burmese Buddhist law should govern the question 
as to the respective interests of the Chinese Bud¬ 
dhist husband and the Burmese Buddhist wife in 
the property held by either or both, the question 
as to the division of property between the parties- 
upon divorce should be decided according to 
justice, equity and good conscience under S- 13^ 
(3), Burma Laws Act. (Mya Bu and Mosely , JJ .)- 
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BURMA MUNICIPAL ACT (1898), S. 8. 

Ma Tin v. Ko Sein Hone. 184 I.C. 665=12 R R. 
167=A.I.R. 1939 Rang 291. 

BURMA MUNICIPAL ACT (III OF 1898), 

S. 8 — Rules under R. 68—Election not properly 
held—Powers of Government. 

One of the candidates to a Municipal election 
brought a petition against four others who were 
thought successful, on several grounds of irregu¬ 
larities, with the result that it came to the notice 
of Government that the proceedings of the faulty 
election were a farce and a fiasco; and conse¬ 
quently they proceeded under R. 68 made under 
b. 8 for the preparation and publication of the 
electoral roll for holding a proper election. The 
Judge who decided the petition however held that 
the objections raised were valid and all criticisms 
were correct and that next four persons who 
were on the list of candidates ought to be elected. 
The candidates so declared elected sued for a 
declaration that the order of the Government 
and the electoral authority were ultra vires and 
that they were duly elected members of the 
Municipal Committee. 

Held, that once an election took place the 
Government could not declare it void and hold a 
new- one. But the authorities must make a deci¬ 
sion upon the facts as represented to them and 
must make their decision in good faith ; and no 
proper election having been held the candidates 
could not be declared elected, and that the orders 
of the Government and the electoral authority 
were within their powers. ( Roberts, C.J. and 
Dunkley, J.) Government of Burma v. Aruna- 
challam. 185 I.C. 526=12 R.R. 203=A.I.R. 
1939 Rang. 408. 

-S. 43— Municipal Councillor—Position of — 

Loss of municipal fund due to neglect of his duty 
—Liability for. 

The position of Councillors with regard to 
municipal fund is in law that of trustees. As 
trustees they would be bound to exercise over 
trust properties the same degree of caution and 
care as a man of ordinary prudence would exer¬ 
cise in case of his own property. They would be 
liable for any loss of the trust fund which was 
facilitated by the gross neglect of their own 
duties by their own acts or by any other agency. 
The President of a Municipal Committee ap¬ 
pointed a tax-collector even though he had no 
authority to do so without taking any security 
from him; though many reports against such 
person were made by the secretary he did not 
take any steps and the Municipality was thereby 
put to a loss by the embezzlement of the tax- 
collector. 

Held, that the President was guilty of acts of 
malfeasance and was liable to make good the loss 
under S. 43. ( Dunkley, J.) U. Win Tsu v 
Secretary of State. 1940 Rang.L.R. 172=187 
I.C. 212=12 R.R. 317=A.I R. 1940 Rang. 8. 

-S. 59 —Member of Committee guilty of non¬ 
feasance—Right of action — Limitation. 

There can be no right of action against a mem¬ 
ber of an elected Committee, arising out of the 
results of an act amounting »o a mere non-feas¬ 
ance. If the Committee has a remedy against 
the member that remedy must be by the creation 
of statute. The ward headmen of a Municipality 
had executed a mutual security bond for collec¬ 
tion and credit by them of the Municipal revenue. 


BURMA MUNICIPAL ACT (1898), S 62. 

The effect of the bond was that all the others of 
.them guaranteed the due collection of the 
revenue by each. Later on, an application was 
presented to A, the President by the other ward- 
men that they did not want to stand guarantee 
j for one of their number Al, as they had had to 
i make good the deficiency in his collection. No 
enquiry was made into the allegation and no 
action was taken on the petition. It was subse¬ 
quently discovered that M had embezzled a cer¬ 
tain sum out of the year's revenue. On the 
Municipal Committee calling upon the wardmen 
to show cause why they should not make good 
the amount, the wardmen relied on their petition 
to A, and asked to be discha; ged from their bond. 
The Committee orden d them to m,.ke good the 
deficiency. The headmen appealed against the 
order to the Commissioner who held that the 
petition of the headmen to A had disc barged 
them, from all liability on their bond and decided 
that the responsibility for the loss fell on A for 
not taking any action on the petition. The Muni¬ 
cipal Committee thereupon had to institute a suit 
against A for recovery of the amount defaulted. 

Held, that the act of A in taking no action on 
the petition of headmen was a non-feasance only. 
That the case was governed by S. 59, Burma 
Municipal Act, and the loss occurring to the 
Municipality was not the direct consequence of 
the failure by A to take action on the petition of 
the headmen as the mutual security bond of the 
headmen was not rendered automatically void 
and of no effect by the presentation of the peti¬ 
tion. 

Held, further, that the loss of the Municipal 
Committee was the direct result of the order of 
the Commissioner and not of the non-feasance 
of A. 

Held also, that the case was governed by Art. 
3b, Limitation Act. The time began to run from 
the date of non-feasance by A and the suit not 
having been filed within two years of non-feas¬ 
ance by A was barred. ( Dunkley , J.) Tavoy 
Municipal Committee v U Khoo Zun Nee. 164 
I.C. 410=9 R.R. 87=A.I.R. 1936 Rang. 310. 

--S. 62 —Municipal assessment—Annual value 

of building — Computation — Methods—Safeguards 
to be observed. 

The only proper basis of assessment is that 
which enables the gross annual rent, for which 
the buildings and lands liable to taxation may 
reasonably be expected to let, to be discovered; 
in other words, neither the contractor's test, nor 
the revenue principle, is a principle of assessment. 
They may be. useful as a method to find out what 
the hypothetical rent may be. A test based upon 
the actual figures of profits can only be applied 
where a hereditament itself has an exclusive 
profit-making characteristic, enabling one to 
single it out from other classes of hereditaments. 
In order to arrive at the rent which a hypotheti¬ 
cal tenant would pay. the contractor's test may be 
taken as a rough test, but care must be taken to 
examine the actual return which the contractor 
would reasonably expect to receive on his outlay. 
( Roberts, C J., Mya Bu and Dunkley, JJ.) Dyf.r 
Meakin (Burma), Ltd. v. Chief Executive 
Officer, Mandalay Municipality. 1938 Rang. 
L.R 336=177 I C. 803=11 R.R. 172=A.I.R. 
1938 Rang. 345 (S.B.). 
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-Ss 84 and 93— Premises and hereditaments 

belonging to Electric Supply Co—Mode of assess-, 
ment. 

Where the premises and hereditaments belong¬ 
ing to an Electric Supply Co. are sought to be 
assessed by the Municipal Committee, the assess¬ 
ment should be made without taking into account 
any value in respect of the overhead mains, cables 
or wires. The overhead mains are not assessa¬ 
ble under the Act at all. ( Roberts, C J., Leach 
and Dunkley, JJ ) Akyab Electric Supply Co. v. 
Akyab Municipal Assessment Sub-Committee. 
14 Rang. 649=166 I.C. 512=9 R.R. 266 (1)=A. 
I.R. 1937 Rang. 1 (S.B.). 

_.S. 229 (g) and Burma Municipal Rules 

(1934), Ch. 6, R 24 — Rule if directory or man¬ 
datory—Contract in violation of rule — Validity. 

Per Roberts, C. J .—Rule 24 of Ch. 6 of the 
Burma Municipal Rules framed under S. 229 (<7), 
Burma M inkipal Act, was made generally for 
guidance of committees and public officers in all 
matters connected with the carrying out of the 
Act, and so it has a directory and not a manda¬ 
tory significance. Hence a breach of this rule 
does not make a contract void 

Per Sharpe , /.—The rule was either under S. 71 
and beyond the powers of the Local Government 
to make or at least it was only directory if made 
under S-229 ( g ) and it could not in any way in¬ 
terfere with the right acquired by third persons 
under any contract entered into with the Munici¬ 
pality, even though it had been entered into it 
otherwise than in accordance with the directions 
given in the rule. ( Roberts , C. J. and Sharpe , J.) 
Municipal Committee, Myaung Mya v. Paw 
Haing. 1938 Rang.L R. 704=178 I.C. 817=11 
R.R. 269=A.I.R 1938 Rang. 404. 

BURMA PREVENTION OF CRIME 
(YOUNG OFFENDERS) ACT’(III OF 1930), 
Ss 13 and 25— Order of detention in Borstal 

School—Appeal-Forum. 

It is plain from S- 13 of the Prevention of 
Crime (Young Offenders) Act that in respect of 
any order of detention in a Borstal School for 
any period, passed ty a Magistrate, there is a 
right of appeal to the local Court of Session, and 
the only circumstance in which the appeal against 
such an order will lie to the High Court is when 
a co-accused, who has been tried together with 
the juvenile affected by the order, has been sen¬ 
tenced to imprisonment for a term exceeding 
four years. In such a case, the appeal will lie to 
the High Court under the provisions of S. 408 
proviso (5). Cr. P. Code. (Dunklev, J.) Nga Tha 
E v Emperor. 14 Rang. 143=163 I.C. 144=8 
R.R. 611=37 Cr.L.J. 793=1936 Cr.C. 513=A.I. 
R. 1936 Rang. 229. 

_S. 14— Finding of trial Court as to age of 

accused—Fligh Court, if can re-consider , in deter¬ 
mining sentence. 

According to S. 14, it is not open to a Court of 
appeal to re-consider a finding arrived at by the 
trial Court as to the age of an accused so far as 
the question as to the applicability of S. 15 is con¬ 
cerned. Still the discretion of the High Court 
is not fettered in considering whether the accus- 
sed has really reached the age arrived at by the 
trial Court in determining the general question as 
to the appropriate sentence to be passed. (Mya 
Bu and Mackney, JJ.) Nga Saw Htun v. Empe- 
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BUR PREVENTION OF CRIME (YOUNG 
OFFENDERS) ACT (1930), S. 24. 

ror. 171 IC. 125=38 Cr.L.J. 1022=10 R.R, 
131=A.I.R. 1937 Rang. 121. 

-S. 15— Age of accused — Time with refer¬ 
ence to which it should be ascertained. 

While for the purpose of S. 15, Burma Preven¬ 
tion of Crime (Young Offenders) Act, the age 
must be ascertained with reference to the time 
1 when the sentence is to be passed, the age with 
reference to the general question as to the capa¬ 
city to exercise reason and self-control must be 
with reference to the time of the commission of 
the offence. (Mya Bu and Mackney, JJ) Nga 
Saw Htun v. Emperor. 171 I.C. 125=38 Cr.L. 
J. 1022=10 R.R. 131=A.I.R. 1937 Rang. 121. 

-S. 16 (e)— Isolated crime — Detention in 

Borstal School—Necessity for. 

The Borstal Schools in Burma are introduced 
for training and care of young persons who are 
by their circumstances likely to enter upon a life 
of crime. Where it appears that the crime which 
a juvenile has committed is an isolated one, due 
to his losing self-control in a set of special cir¬ 
cumstances and where the juvenile is not shown 
to be subjected in his normal life to undesirable 
influences it is not necessary that he should be 
detained in a Borstal School. (Mackney, J.) 
Maung Tin Hlaing v. The King. 184 I.C. 
464=12 R.R. 147=41 Cr.L.J. 22=A.I.R. 1939 
Rang. 383. 

-Ss. 16 (e) and 24 (b) (ii)— Offender be¬ 
tween 15 and 16 years — Order detaining him in 
Training School for A years — Legality, 

Where an offender of between 15 and 16 years 
is ordered to be detained in the Training School 
under S. 16 (e), Burma Prevention of Crime 
(Young Offenders) Act, for a period of 4 years, 
the order is illegal as the offender will have 
passed his 19th birthday by the time the period of 
4 years expires. The proper order therefore in 
such a case is to detain him in the Training 
School, till he attains his 19th birthday. ( Mosely , 
J.) The King v. Unoose. 39 Cr L.J. 697=176 
I.C. 217=11 R.R. 36=A.I.R. 1938 Rang. 228. 

--S. 24 (b)—“ Beyond age of 18"— Meaning 

of. 

The expression “beyond the age of 18" in 
Cl. (b), S. 24 means and includes the period up to 
the nineteenth birthday of the person. Hence a 
person who is just under 16 years of age at the 
time of passing the order can be ordered to be 
detained for a period of three years under S. 24 
(b). (Dunkley, J.) Emperor v. Nga Bala. 14 
Rang. 327=163 I C. 1008=37 Cr.L.J. 869=9 R. 

R. 55=A I R. 1936 Rang. 297. 

-S. 24 (b)—“ Beyond the age of 18"— Mean¬ 
ing of—Duty of Magistrate. 

The expression “beyond the age of 18" in S. 24 
(b) of the Prevention of Crime (Young Offen¬ 
ders) Act means and includes the period up to 
the 19th birthday of the person concerned. The 
duty of the Magistrate is to fix the age of the 
accused person as nearly as he can from evidence, 
and his order for detention should be accom¬ 
panied by a reference to the date upon which the 
19th birthday occurs in order that the school 
authorities may with certitude carr y o u t the 
duties entrusted to them 14 Kang. 327, Foil. 
(Roberts, C.J ., Leach and Dunkley. JJ) ^MPiaioR 
v. Ismail. 14 Rang. 625=165 I.C. 575—9 R.R,. 
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BURMA PREVENTION OF CRIME 
(YOUNG OFFENDERS; ACT (1930). S. 25. 

215=38 Cr.L.J. 33=1936 Cr C. 976=A.r.R. 1936 
Rang. 485 (F.B.). 

-S 25— Offence under S. 380, I. P. Code — 

Order of detention in Borstal School passed by 
Magistrate—Substitution of sentence of whipping 
on appeal — Legality —IV hipping Act S. 3. . . 

In the case of a juvenile offender committing 
an offence under S- 380, I. P. Code, the 
Magistrate has two alternatives before him. He 
may send the offender to prison or. in lieu.there- 
of, he may either cause him to be whipped or 
send him to Borstal. If the Magistrate orders 
him to be detained in the Borstal School, the 
Sessions Judge on appeal cannot pass a sentence 
of whipping in lieu of the order of detention, as 
he would he enhancing the sentence. Under S. 3 
of the Whipping Act, he can only pass a sentence 
of whipping in lieu of any punishment to which 
the offender might be liable under the Penal 
Code, that is to say, he can only pass a sentence 
of whipping in lieu of imprisonment. ( Roberts , 

C J. and Dunkley, J.) The King v Kyaw Aye. 
1939 Rang L R. 744=12 R.R 332=187 I C. 405 
=41 Cr.L.J. 455=A I.R. 1940 Rang. 81. 

--S. 25(1) —Order directing accused, guilty 

under Ss. 302 and 307. /. P. Code, to be sent to 
Borstal School—Legality 
S. 25 (1), Prevention of Crimes (Young Offen¬ 
ders) Act, only allows an order directing accused 
to be sent to a Borstal School in a trial against a 
person between 16 and 19 where a sentence of 
imprisonment would ordinarily be passed. An 
offence under S. 302, Penal Code, is not punish¬ 
able with imprisonment but with death or trans- 
or taiion for life. An order under S. 25 (1) 
directing accused aged 16 found guilty under 
Ss. 302 and 307, Penal Code, to be sent to a 
Borstal School for seven years is il'egal. 

( Mosely . / ) Emperor v. Nga U. 163 I.C. 118 = 
8 R.R 610=37 Cr.L.J. 791=1936 Cr C. 518 = 
A.I 8 R. 1936 Rang. 234. 

BURMA RURAL SELF-GOVERNMENT 
ACT (IV OF 1921), Rules under R. SS—Dis¬ 
trict Judge acting under— Pers -na designata— 
Right to appeal against his decisions. 

In performing the functions laid upon him by 
the rules the District Judge does not act as a 
Court and his proceedings are not subject to 
appeal or revision by the High Court because he 
acts as a persona designata. (Mackney , /.) U 
Aung Myin v. District and Sessions Judge, 
Henzada. AIR. 1940 Rang. 148. 

-S.2 (h) (ii)—“ Public market” — Meaning 

of. 

“Public market” within the meaning of S. 2 ( h) 
(ii) means any place belonging to a District 
Council or constructed, repaired or maintained 
out of a District Fund, where persons periodi¬ 
cally assemble for the sale of goods, livestock or 
articles of food. To be a “public market” a 
market need not necessarily be a building con¬ 
structed. repaired or maintained out of a District 
Fund It is sufficient if the place where persons 
periodically assemble for the sale of goods’, live¬ 
stock or articles of food belongs to the District 
Council. (Mya Bn, J ) Ah Su v Taraway 
Kara 181 I.C. 986=11 RR. 508=A.I.R. 1939 
Rang. 162. 

See also Jahoo Gani v. U Po Thet. 164 I.C. 
141=9 R.R. 62=A.I.R. 1936 Rang. 331. 

Q.. D .—45 
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BURMA RURAL SELF-GOV. ACT (1921) 

Sch. II, O. 1. 

-S. 28 (1) (a )—Fee levied under—Nature 

of. 

The fee leviable under S. 28 (1) (a) is not rent 
charged for the use or occupation of a place or a 
building or a stall in a public market. The fee 
is levied for the right to expose goods or live¬ 
stock for sale in the public market. (Mya Bu, J.) 
Ah Su v Taraway Kaka. 181 I.C. 986=11 R 
R. 508=A.I.R 1939 Rang. 162. 

-S. 28 (1) (c)— Applicability — Shop in pri¬ 
vate house. 

Only temporary stall established on a road or 
street itseh comes within purview of S. 28(c), 
and shops established in buildings built on private 
property, but abutting on to a road or street, do 
not come within the clause. (Dunkley, J.) 
ahoo Gani t/. U Po Thet 14 Rang. 701 = 164 
C. 141=9 R.R. 62=A.I.R, 1936 Rang. 331. 

-S. 58 (3) —Contract not executed in manner 

prescribed—Right of suit for breach of contract . 

Where a contract which must be executed in a 
particular form prescribed by law has not bten 
so executed, a party who acts upon it has no 
right to sue for the breach of such contract. 30 

M. 290 and 27 A. 592, Foil. (Mosely, J ) M. M. 
Sherazee v. District Council, Kyaukse. 173 
! I.C. 345=10 R.R. 339=A.I.R. 1937 Rang. 378. 

! -S. 77— Scope. 

S. 77, Burma Rural Self-Government Act, does 
not limit contracts intended to be covered by its 
penal provision only to such contracts as may be 
related to the matters mentioned in Ss. 48, 50 and 
56 of the Act. Where a clerk of the Circle Board 
rents his house to the Circle Board for use as its 
office without the permission in writing of the 
Commissioner as required by S. 77, Burma Rural 
Self-Government Act, he commits an offence 
under S. 168, I. P. Code, read with S. 77, Burma 
Rural Self-Government Act, as he is interested 
in the contract made with the Board. (Shaw, 
J.) The King v Maung Saw Han. 179 I.C. 
716=40 Cr.L.J. 248=11 R.R. 343=A.I.R. 1939 
Rang. 69. 

-Ss. 78 and 79— Rules — Chap. 1, R. 34— 

Application disputing election of Chairman — 
Maintainability. 

The rules framed for the election of a Chair¬ 
man of the District Council framed under S. 79 
(1) ie) of the Act, do not provide for any ques¬ 
tioning of the election of a Chairman by petition 
to Court. An application purporting to be made 
under R. 34, Chap. 1 of the rules framed under 
Burma Rural Self-Government Act of 1921 for 
declaring the election of a Chairman of the 
District Council void, does not lie. (Mosely and 
Ba U. JJ.) Government Advocate, Burma v U 
Po Shwe. 161 I.C. 335=8 R R. 469=A.I R. 
1936 Rang. 110 

-Sch. 11,0 1,C1 1 (1) (b)— Words “ have 

been assessed”—Meaning of. 

The words “have been assessed*' in Sch. II, 
O 1, Cl. 1 (1) (b), Burma Rural Self-Govern¬ 
ment Act, do not merely mean “have paid” land 
revenue but that the person’s name actually 
appears in the assessment rolls as assessee. To 
prove that an elector has a qualification under 
Sch. II, O. 1, Cl 1 (1) (b), the only method is to 
produce extracts from relevant assessment rolls. 
( Mackney. J.) Maung Tun Gaung v. Emperor. 
171 I.C 86=38 Cr.L.J. 1015=10 R.R. 128=A.I. 
R. 1937 Rang. 318. 
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BURMA SUPPRESSION OF BROTHELS 
ACT (II OF 1921), S. 11 (a)— Proper sen¬ 
tence. 

Where a person is convicted of an offence of 
managing a brothel under S. 11 ( 0 ) of Burma 
Suppression of Brothels Act, a sentence of fine 
or in default imprisonment is entirely inadequate 
in such a case. To stamp out an offence of this 
kind it is proper that the offender should be sent 
to prison. ( Roberts , C.J.) M Ulla v. The King. 
174 I.C. 835=39 Cr.L.J. 494=10 R R. 439=A.I. 
R. 1938 Rang. 107. 

BURMA TENANCY ACT (X OF 1939), Ss. 
14 and lS—Duty of Rent Settlement Officer. 

The Act does not say that the Rent Settlement 
Officer must strike an average, and then, tinker 
with the results lest they appear ridiculous; it 
enjoins an inquiry into each tenancy and the 
determination of a proper figure by certain 
specified means. {Roberts, C.J , Mya Bit and 
Dunkley JJ.) Maung Pyu, In the matter of. 
1940 Rang.L R. 325=188 I C 422=12 R.R. 365 

=A.I.R. 1940 Rang. 84 (S.B.). 

_ 5 IS—"Such other factors as may seem 

relevant”— Matters falling within. 

The situation of the land, nearness to or re¬ 
moteness from a village, a railway station a 
waterway, a mill, or a road, accessibility of the 
are clearly necessary considerations in 

de n termfn r fng C a fair rent as falling within the 
“cil-p “such other factors as may seem rele- 
p „ nt »» (Roberts , C.J., Mya Bti and Dunkley , JJ ) 

aitng Pyu, In the matter of. 1940 Rang.L.R. 
325=188 LC 422=12 R.R. 365=A.I.R 1940 
Rang. 84 (S.B.). 

__s 40— Powers of High Court. 

The provisions of S. 40 do not in any wav 
affect the power of High Court to bring into 
High Court the proceedings of Revenue Olhcers 
in order to ascertain whether they have been 
conducted in due compliance with the statute 
(Roberts, C.J , Mya Bn and Dunkley , JJJ 
Maung Pyu, In the matter of. 1940 Rang.L.R. 
325=188 I.C. 422=12 R.R. 365=A.I.R. 1940 

Rang. 84 (S.B.). 

BtjrMA VILLAGE ACT (IV OF 1907), Ss. 8. 
11 (d) and 12 (ii)— Refusing to help headman to 
despatch injured person to hospital—Conviction- 
Sustainability • 

The public duties of a headman are enumerat¬ 
ed in S. 8 of the Act, and it is not the public duty 
of a headman to despatch an injured person to 
hospital Hence refusal of a villager to help the 
headman to carry an injured person to hospital 
• not a n offence within the meaning of S 12 
(;;) read with S. U ( d) even though such injured 
erson is a Government officer and a conviction 
cuch refusal is unsustainable. ( Mosely . /.) 
Fmperob v. Maung Tha Din. 161 I.C 604=8 
RR 496=37 Cr.L.J. 468=1936 Cr.C. 195=A.I. 

R 1936 Rang. 120. ^ 

_J_g io —'Abuse of power , meaning of. 

An abuse of power means that, when a person 
has oower to do a certain thing, he exercises that 
‘ cr in a manner in which authority is not : 
Siven to him to exercise it. (Dunkley, J.) Maung j 
ShTkTempcror. 160 I.C. 477=8 R.R. 386 
=37 Cr L.J. 295=1936 Cr.C. 4=A.I.R. 1936 

Rang- 11’i n an( j 28 —Complaint against headman 
—Act punishable departmentally—Previous sanc¬ 
tion of Deputy Commissioner . . 


CAL. HACKNEY CARRIAGE ACT (1919) 

S. 60. " 

S. 28 defers to a complaint of an act which 
constitutes an offence under the Penal Code or 
any other law if such act is also punishable de¬ 
partmentally under S. 10 of the Act. Where the 
Act of which the person is complaining is also 
punishable departmentally by the Deputy Com¬ 
missioner under S. 10 of the Act, then the sanc¬ 
tion of the Deputy Commissioner to the prosecu¬ 
tion of the applicant is necessary. 1 L.B.R.336, 
1923 Rang. 27 and 1931 Rang. 87, Rel. on. ( Dunk¬ 
ley , J.) Maung Ba Shin v. Emperor. 160 1. 
C. 477=8 R.R. 386=37 Cr.L.J. 295=1936 Cr C. 
4=A.I.R 1936 Rang. 11. 

-S 12— Offence under — Villager not Paying 

thathameda-tax— Order to him by headman to 
appear at Township office—Disobedience of order 
—If offence. 

The payment of thathameda-tax is not a public 
duty imposed on a villager by the Village Act. 
Therefore, if a villager who has not paid his 
thathameda-tax is directed by his headman to 
appear at a Township office but fails to do so, he 
does not commit any offence punishable under 
S. 12 of that Act. ( Mackney , J.) The King v. 
Maung Kan Tun. 1938 Rang.L.R. 119=175 I. 
C. 512=10 R.R. 505 (1)=39 Cr.L.J. 626=A.I.R. 
1938 Rang. 180. 

CALCUTTA ACTS, Etc. 

Hackney Carriage Act (I of 1919). 

High Court Civil Rules and Orders. 

High Court General Rules and Orders. 

High Court Insolvency Rules (1910). 

High Court Rules (Appellate Side). 

High Court Rules (Original Side) (1933). 

Improvement Act (V of 1911). 

Municipal Act (III of 1923). 

Police Act (IV of 1866). 

Port Act (III of 1890). 

Survey Act (I of 1887). 

CALCUTTA HACKNEY CARRIAGE ACT 
(I OF 1919), S. 60— Scope and effect—Act of 
1891 extended to Pabna in 1913 —Act I of 1919 
not extended — Hackney carriage stand established 
in 1918 —Nuisance caused in 1933— Suit against 
Municipality for, injunction and damages — Main¬ 
tainability — Municipality—If exempted from lia¬ 
bility by S. 60 of Act I of 1919, Bengal General 
Clauses Act, S. 25— Applicability—Bad and offen¬ 
sive smell emitted by accumulated urine of horses 
— Injunction—Grant of—Continuing nuisance — 
Proper remedy. 

The authority to appoint stands for hackney 
carriages conferred on a municipality by S. 60 of 
the Act is absolute; and the Municipal Commis¬ 
sioner will therefore not be liable in respect of a 
stand established under that section, even if the 
stand so erected is a source of nuisance to the 
neighbours. But, where a stand for hackney 
carriages is erected in 1918 in Pabna, under the 
Act of 1891, which was extended to Pabna by a 

notification in 1913, but the Act of 1919, which 
repealed the Act of 1891, is not so extended to 
Pabna, the effect is that the Hackney Carriage 
Act of 1891 is not in existence in Pabna since 
1919; and the Municipal Commissioners would 
have no authority under the Jaw to appoint or 
maintain a carriage stand since 1919. if, there¬ 
fore, in 1933, the Pabna Municipality have the 
stand erected in 1918 or do anything else which 
results in nuisance, it will be liable to be sued in 
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respect of that Act. Neither S. 25 of the Bengal 
General Clauses Act nor S. 3 (2j of the Hackney 
Carriage Act of 1919 would be of any assistance 
so as to protect the Municipal Commissioners 
against the suit. When the smell emitted from 
the stand, though bad, is not more noxious or 
disagreeable than the smell emitted from the 
streets of the place generally, no action for 
nuisance would lie. But where it is found that 
there is no proper drain or channel to drain off 
the urine of the horses, with the result that 
offensive matter drains into and accumulates in 
a long strip of land between the stand and the 
plaintiff’s land, the plaintiff has a cause of action 
and is entitled to relief by way of an injunction 
and not merely to nominal damages. In the case 
of continuing* nuisances, an injunction is the 
usual and proper remedy, and ought to be granted 
unless the injury complained of is trivial. ( R.C. 
Mitter, J .) Nirmal Chandra Sanyal v. Muni¬ 
cipal Commissioner of Pabna Town. I.L.R 
(1937) 1 Cal. 407=167 I.C. 254=9 R.C. 665= 
40 C.W.N. 1353=A.I.R 1936 Cal. 707. 

CALCUTTA HIGH COURT CIVIL RULES 
AND ORDERS, R. 760— Duty of Sheristadar — 
Short deposit accepted • by him*—Party, if can be 
penalised. 

Under R. 760 of the High Court Civil Rules 
and Orders, it is the duty of the Sheristadar to 
ascertain that the amount tendered is correct. If 
a judgment-debtor seeking to set aside a sale of 
his property effected in execution of a rent decree, 
makes a short deposit of the decretal amount 
which is accepted by mistake by the Sheristadar 
as sufficient, he cannot be penalised if he pays the 
deficit when the mistake is found out, as the 
short deposit is due to an omission of duty on 
the part of a Court official The sale should, 
therefore, be set aside. (M.C. Ghose, J.) 
Suresh Chandra Singh v. Jnanendra Nath 
Singh. 68 C L.J. 273. 

CALCUTTA HIGH COURT GENERAL 
RULES AND ORDERS (CIVIL) (1934), R. 
951— “Business”-Pleader taking up appointment 
as Assistant Secretary of Loan Office—If commits 
breach of rule—Liability to suspension from 
practice. 

“Business” in R. 951 of the High Court General 
Rules and Orders (Civil) is quite a comprehen¬ 
sive word. The rule does not speak of a business 
carried on for the benefit of the pleader himself. 
A pleader who accepts an appointment as Assis¬ 
tant Secretary of a Loan Office and accepts an 
office as Director thereof must be said to engage 
himself in “business” within the meaning of 
R. 951, and when he does so without previously 
intimating his intention to the High Court, he 
commits a breach of the rule. But the pleader's 
connection with the business as Director and 
Assistant Secretary is neither derogatory to the 
dignity of a practising lawyer nor likely to inter¬ 
fere with his duties as such to any appreciable 
extent so as to make him liable to suspension 
from practice. (Mukerji, A.C.J., Lort Williams 
and S.K. Ghose, JJ.) In re Ramesh Chandra 
Sen Gupta. 63 Cal. 855=162 I.C. 517=8 R C 
605=37 Cr.L.J. 590=40 C.W.N. 377=63 C L t’ 
127=1936 Cr.C. 350=A.I.R. 1936 Cal. 205. 

Rr, 951 and QS3—Scope—lf ultra vires. 


CAL. H. C R. AND 
Ch IX, R. 11. 


v 


(Uri. bide) (1933) 


R. 951 of the General Rules and Circular 
Orders (Civil) framed by the High Court m 19 J 4 , 
which requires that a pleader or muktear intend¬ 
ing to accept an engagement, etc., shall give prior 
notice thereof to the High Court is entirely with¬ 
in the competence of the High Court to make 
and is perfectly consistent with the L egal Practi¬ 
tioners Act and not ultra vires The provision 
as regards previous notice is evidence for the 
benefit of the pleader or muktear. But R. 953, 
in so far as it provides for and prescribes a fine 
for breach of Rr. 950 and 951. is clearly ultra 
vires, because it provides for a misconduct and 
penalty unknown to the l egal Practitioners Act 
besides being unjustifiable and unreasonable and 
also because the enforce merit of the rule is 
impossible in view of the provisions of the I egal 
Practitioners Act. ( Mukerji . A.C.J., Lort 
WIlhams and S K. Ghose , JJ.) In re Kame^h 
Chandra Sen Gupta. 63 Cal. 855=162 IC 
517—8 R.C 605=37 Cr.L.J 590=40 CWN 

?K 3 ,, C 2 oV- 127=1936 CrC 350=air: 

CALCUTTA HIGH COURT INSOLVENCY 
RULES (1910), R. 79— Affidavit of debtor pur¬ 
porting to be notice—Rejection of as out of time 
—Debtor, if can tender evidence at the hearing. 

The rejection of an affidavit of the debtor 
which purported to be a notice under R. 79 of 
the Calcutta Insolvency Rules on the ground that 
it was filed out of time, does not amount io the 
shutting out of evidence or the preventing of the 
debtor from giving any further evidence at the 
hearing in rebuttal of the case put forward by 
the petitioning creditor. ( Costello, A.C.J. and 
tdgley,J.) Ahmad Mahomed Paruk v Pra- 
phulla Nath Tagore. I.L.R. (1938) 1 Cal. 13 
— 181 I.C. 251 — 11 R.C. 795=A.I R. 1939 Cal. 

CALCUTTA HIGH COURT RULES (Ad- 
pellate SideL Ch. VI, Rr. 7 and 9-Revision 
petition-Affidavit—If necessary—Facts relied 
upon supported by certified copy of order 
attached to petition J 

r ^ her , e . * Petition to the High Court states 
facts which are al malters of record and which 

n b >\ ce 1 r,ified copies of the order 
passed by the Court below attached to the peti- 
tion. such a petition need not be supported by an 

J ^ RaJBaLLAV MANDAL 

v. Kajendra Narain Mandal. 40 C W N. 1408. 

ORDFRsTn <£° URT RULES AND 

R7? aa < 0 ’ K l. n , a - 1 Sl 2 e) U933), Ch VIII, 
R. 20-A—Applicability—Suit against firm—Per- 

son not served with writ and denying to be part¬ 
ner but interested in firm—Joinder of—Power of 

?l Ur A“a P n r °o Ced y re - l €e C P ‘ CoDE * °- l R- 10 

and O. 30, Rr. 3 and 8. 40 O W N. 677. 

~-“Ch. IX, R. 4— Applicability. 

K. 4 of Ch. IX is intended to apply not to a case 
ot non entry of appearance but simply to a case 
ot failure to file written statement. (Ameer Ali, 

Ramdeo Kedia v. Balvadra Kezrival. 41 
C.W.N. 561. 


Ch. IX, R 11— -Paper Book in First Appeal 
—Papers compulsorily inclusible—Permission to 
exclude when granted. 

Papers enumerated in R. 11 of Chap. IX of the 
High Court (Appellate Side Rules), as compul- 
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sorily inclusible in the Paper Book of a First 
Appeal can, on application by the appellant, be 
excluded therefrom, on condition that the appel¬ 
lant undertakes not to question the findings of 
the trial Court which are dependent on the papers 
sought to be excluded. The appellant in that 
case cannot be permitted to question those find¬ 
ings. (D . N. Mitter and Patterson, JJ ) Pro- 
kash Chandra Nag v. Subodh Chandra Nag. 
40 C.W.N. 383. 

_-Ch. X, R. 25 and Ch. VIII, R. 16— One 

alone of several defendants entering appearance — 
Allegation by him in written statement that one 
among them is a minor—Transfer of suit to un¬ 
defended list as against major defendants who 
have failed to appear—Practice. 

Where one alone of several defendants enters 
appearan;e and files a written statement alleging 
that one among the defendants is a minor, the 
practice is to transfer the suit to the undefended 
list as against those defendants who have not 
appeared and who are not alleged to be minors. 
(Ameer Ali /.) Ramdf.o Kf.dia v. Balvadra 

IctzRivAL. 41 C.W.N. 561. 

_ .Ch. X, R 30 (c)— Omission to give notice 

Rule^O (c) of Chapter X of the Original Side 
Rules is clear that when the report of the 
referee is set down for confirmation, notice in 
writing should be given by the party applying to 
the other party or parties If no such notice is 
given an l the report is confirmed, the principle 
embodied in O. 9, R. 13 should be applied. 
(Derbyshire, C.J . and Lort Williams, /.) Atim- 
dra Nath Das v. Dhirendra Nath Das. 43 C. 
W N 393. 

Ch. X, R. 36— Discretion of Court—Exer- 

• t 

CtS R 36 D mainly conceived in the public interest, 
as the defendants will usually be able to force 
progress un ler R 7. Every litigant has the right 
to have his case heard and dispo >ed of. but that 
right must not be abused, even though the defen¬ 
dant for reasons of his own, is not anxious to 
complain of the plaintiff's delay. But the Court 
is not entitled to deprive the litigant of his right, 
except on clearly ascertained grounds, and to 
the exclusi >n of grounds which rest on suspicion. 
(Lord Thankerton ) Srinivas Prasad Singh v. 
Itpshava Prasad Singh 63 I.A. 12=63 Cal. 
662=1936 M.W.N 327=1936 A.L.J. 101=43 
T W 228 = 1936 A.W.R. 202=38 Bom L.R. 
146=8 R P C. 82=159 I.C. 549=40 C.W.N. 
T?1 = 1935 O.L.R. 721 = 1936 A.L.R 6=A.I.R. 
1936 P.C. 9=70 M.L.J. 94 (P.C.). 

__Ch. X, R. 36 —Interpretation of. 

Under R. 36, the material time at which the 
failure to appear in the prospective list is to he 
looked for is when the suit is placed before the 
Tudgc in chambers. The six months provides a 
minimum period, on the lapse of which action 
maybe taken under the rule. I he failure to 
appear in prospective list must be still continuing 
at the date of su h action and the default in 
nUnect of which the suit is liable to dismissal is 
ISch continuing failure The conduct of the suit 
from its institution up to the date of the 
action u <der the rule, is proper matter for the 
consideration of the Judge. 58 Cal. 736, Appr. 
(Lord Thankerton.) Srinivas Prasad Singh v. 


Keshava Prasad Singh. 63 I.A. 12=63 Cal. 662 
=1936 M.W.N. 327=1936 A L.J 101=43 L.W. 
228=1936 A.W.R. 202=38 Bom.L.R. 146=8 R. 
P.C. 82=40 C.W.N 321=159 I.C. 549=A.I.R. 
1936 P C. 9=70 M.L.J. 94 (P.C.). 

“Ch- XII, R. 6— Process-fees—Right of 
Sheriff to levy charge for conveyance of officer 
serving notice from Court to place of person to 
be served and back—Right to call on party to 
attend office to identify person to be served — 
Procedure. 

There is no rule in the Rules of the High Court 
either on the original or on the appellate side of 
the Court, which authorises the Sheriff to levy 
charges for conveyance for his officer from his 
office to the place of the person to be served and 
back from that place to the Court premises. A 
party at whose i istance the notice of process was 
to be served cannot therefore be compelled to 
pay those charges to the Sheriff's officer serving 
the notice; nor is it necessary for that party to 
attend at the office of the Sheriff to accompany or 
take the Sheriff ’s officer to the place of the person 
to be served in cases where no identification of 
the person to be served is necessary. The Court 
will not endorse the proposition that a process- 
server is not expected by any Court to walk for 
the purpose ot serving notices and processes. If 
the Sheriff insists on the payment of conveyance 
charges and refuses to serve the notice without 
them the Court will not compel the party to pay 
them, but will direct service of notice by register¬ 
ed post. < Mukherji and Jack, JJ.) Brahma 
Niranjan Chakravarti v. Jacadamba Loan Co., 
Ltd. I.LR. (1937) 1 Cal. 322=40 C.W.N. 1295. 
-——Ch XIII— Originating summons—Juris- 
diction of High Court — Letters Patent, Cl. 12. 

It is now settled that Chap. XIII of the Rules 
and Orders of the Original Side, which governs 
the procedure with regard to originating sum¬ 
mons, must be read subject to the provisions of 
Cl. 12 of ihe Letters Patent, and it follows that 
the Court has no jurisdiction to entertain an 
originating summons unless it would have juris¬ 
diction to make an administration decree with 
regard to the estate in respect of which relief by 
originating summons is sought. An originating 
summor s asking for the decision of the Court on 
certain questions arising out of a will cannot, 
therefore, be m untamed if no leave of the Court 
has been obtained under Cl. 12 of the Letters 
Patent, where the will was executed outside its 
jurisdiction and the assumption bv the executors 
was registered at Edinburgh. ( Panckridge, /.) 
MacDonai.d v. Wilson. I L.R. (1940) 1 Cal. 
102=A.I.R. 1940 Cal. 354. 

-Ch. XIII— Originating summons — Main¬ 
tainability-Relief claimed by beneficiary or 
trustee against agents of trustee. 

Any relief claimed by a beneficiary or trustee 
against the agents of trustees cannot be determi¬ 
ned by means of an originating summons. ( Panck¬ 
ridge\ J.) MacDonald v. Wilson. I.L.R. (1940) 

1 Cal. 102=A.I R. 1940 Cal. 354. 

--Chap. XIII-A—Application in suit on pro¬ 

missory note —Oral agreement postponing obliga¬ 
tion till adjustment of partnership accounts 
Defendant, tf can set up. TT x - , 

In an application under Ch. XIII-A of the 
Calcutta High Court Rules for summary judg- 
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ment in a suit on a promissory note, it is not per¬ 
missible for the defendant to set up an oral 
agreement between him and the plaintiff that the 
promissory note created no liability or obligation 
till their partnership accounts were adjusted. 

( McNair , J.) Gopiram Bhotica v. Balmukund 
Banshidhar. 44 C W N. 811 
-Chap. XIII-A, R. 5 (b)— Form of affidavit. 

Under R. 5 ( b ) of Chap. XIII-A of the Calcutta 
High Court Rules, the affidavit of the defen- j 
dant should be either on oath or solemn affi-ma- 
tion. ( McNair, J.) Mahadf.olal v. Bissf.swar- 
lal. 44 C.W.N. 808 

-Chap. XIII-A, Rr. 6 and 9— Leave to 

defend—Grant of—Merits of defence—Duty of 
Judge to consider. 

A Judge who is hearing an application under 
Chap.XLlI-A of the Rules of the Calcutta High 
Court, should consider all the facts which are 
brought before him in the affidavits and direct 
his attention as to whether the defence is or is 
not a good defence and after such consideration 
decide whether leave should be given to defend 
unconditionally or subject to terms which may 
include the furnishing of security. ( McNair, J.) 
Mahadf.olai v . Bisseswarlal. 44 C.W.N. 808. 
—— Ch s XVI R. 27—Effect of—Application by 
defendant for review of judgment—Limitation— 
Computation Period between date of decree and 
date of filing of decree—Eight to exclude. See 
Limitation Act, S. 12 (2). 41 C.W.N- 129. 


Ch. XVII, Rr. 37 and 38—Ex parte appli¬ 
cation for payment out—When may be made — Re¬ 
gistrars certificate showing prior applications for 
attachment—Procedure — Decree transferred tc 
another Court—If remains subsisting application 
for attachment. 

An application for payment out may be made 
under Ch. XVII, R. 37 and ex parte only where 
the Registrar's certificate properly so called show* 
no prior applications for attachment. If it shows 
such prior applications, the applicant must apply 
for rateable distribution under R. 38. In such 
case notice, unless dispensed with by the Court, 
must be given to all persons whose names appear 
in the Registrar s certificate. The fact that there 
has been a particular decree which has been 
transferred to another Court does not affect the 
matter for the purpose of the certificate, and for 
purpose of rateable distribution it remains a 

s “R s ‘ st * n f T app,ication for attachment. ( Ameer 

J.) Hongkong and Shanghai Banking Cor- 
poration V. Paresh Lal Roy. I.L.R. (1939)1 

4 2t» 3 , I C 444=12 R.C. 158=43 C.W.N 
169=A.IR 1939 Cal. 485. 

Rr ;. 1 and 2 -Effect of-Suit filet 
oy certificated guardian of lunatic without affidavi 
of competency-jurisdiction of Court to entertaii 
suit—Subsequent filing of such affidavit—Effec 

y7y e J?£ C V? f ; R ‘ ??i d n wi f h - R - 1 of Chaptei 
XIX of the Original Side Rules is to require tha 

the next friend of a person of unsound mind, ii 

whose name the surtis instituted, shall make at 

affidavit to be presented with the plaint that hi 

has no interest directly or indirectly adverse tc 

that of the lunatic. But where a suit is institutec 

by a certificated guardian of the lunatic, whe 

n°3? n C ? mpe J en U°^ C U S i is , next friend 

O. 32, R. 4 read with O. 32, R. 15, C. P. Code, 


failure to pre-ent an affidavit of competency by 
him along with the plaint does not ou.st the juris¬ 
diction ot the Court to entertain the suit. It is 
no more than a defect of procedure which the 
Court itself has power and discretion to cure. 
When the defect is subsequently cured by the 
filing of an affidavit of competency, the filing of 
such affidavit relates back to the date when the 
plaint was presented to the Court and admitted 
by it. (Khundkar, J.) Raiundra Nath Muter 
v. Purna Ch. Sinha. I.L.R. (1938) 1 Cal. 531 
=42 C.W.N. 422. 

-Ch XX, Rr. 3, 4 and 9 —Notice of motion 

—Grounds of exception—If must be served with 
notice. See Calcutta High Court Rulfs (Ori¬ 
ginal Side). Ch XXVI, R. 89. 41 C.W.N. 425. 

-Ch. XX, R. 13— Scope and implication — 

Order for commission to examine witness — Direc¬ 
tion that costs of application to be costs in the 
cause—Dismissal of suit with costs as against one 
defendant—Right of latter to costs of commission. 

On an application by one of the defendants for 
a commission to examine a party, an order was 
made directing such examination and that “the 
costs of and incidental to the application includ- 
i ing the fee to counsel will be co>ts in the cause.” 
But there was no direction given as to how the 
costs of the commission were to be dealt with. 
Subsequently the plaintiff having failed to fur¬ 
nish security for costs ordered by the Court, the 
suit was dismissed with costs against a particular 
defendant. The latter applied io have his bill of 
! costs taxed and claimed the commission costs as 
against the plaintiff. 

Held. ( 1) having regard to the terms of the 
application for commission and the order there¬ 
on, it must be held in accordance with the prac¬ 
tice of the Calcutta High Court that the costs 
of the commission must be borne by the several 
parties, (2) that the costs which the plaintiff was * 
ordered to pay by the order dismissing the suit 
must be held to be costs of the suit exclusive of 
the costs of the commission. 

Held, further, that the Court had to construe 
the orders as they stood and was precluded from 
investigating the circumstances in which the com¬ 
mission was granted and the conduct of the 
various parties with regard to it. ( Panckridge , 
/.) Eastern Tavoy Minerals Corporation, Ltd. 
v. Clarkf. Rawlins Ker & Co. 40 C W N. 1068. 

Ch. XXI, R. 17— Application for passing of 
accounts by previous receiver—Objection by sub¬ 
sequent receiver on basis of wilful neglect — Latter , 
tf should be relegated to suit. 

Although as a general rule, the Court would 
direct the person objecting to a receiver’s 
account on the basis of wilful neglect to ‘bring a 
suit, if he is so advised, rather than deal with 
the matter on an application for the passing of 
accounts, it does not follow that in every case 
that procedure should be adopted. Where a 
subsequent receiver is calling in question the 
accounts, of the former receiver and a prtma 
facte case of neglect and default on the part of 
the latter has been made out on the affidavits, it 
would be undesirable if not impossible, to force 
the subsequent receiver to bring a suit for 
accounts on the basis of wilful default. (Mc¬ 
Nair, J.) Radha Prosad Dhur v. Ashutosh 
Dhur. 43 C.W.N. 488. 
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7" Ch ; — Registrar's report — Confir- 

m( l{\? n °f P art °f ** n ot on point referred to him. 

Vhere the Registrar has in making his report 
regarding the payment of alimony pendente lite 
made certain suggestions regarding the amount 

.^^ ln ^ e ^ ance which should be paid for the 
children, latter part of the report cannot be con- 
nrmed if there w*s no reference to the Registrar 
on that pomt. (Sen,/.) Lono v. Lobo. 187 I.C. 
252=12 R.C. 554=A I.R. 1939 Cal. 753. 

7, 9 h - .^XVI, Rr 4 and 8— Applicability. 

r obtained a decree in 1920 for a certain 
amount less one definite sum and less an unas¬ 
certained amount. The suit was referred to the 
Assistant Referee to take the accounts and the 
further hearing of the suit was adjourned until 
after the reference. P appealed from the decree. 
The suit was remanded to the trial Court for a 
nnding on certain facts and there was a finding 
by the Court. Nothing however was done for 
about nine years, when P's appeal appeared in the 
peremptory list. P did not appear and his appeal 
was dismissed as also an application by him for 
restoration of his appeal. The reference was 
never in fact proceeded with and nothing of any 
consequence was done by P for a space of five 
years. After five years, in 1934, a summons was 
taken out by the defendant D asking for an order 
that the suit be dismissed with costs for want of 
prosecution P secured an adjournment and was 
directed to file an affidavit. Nothing was done 
by * * He again sought an adjournment on the 
next date, it was refused and P's suit was dis- 
missed for want of prosecution. 

tiela, that the matter was governed by the pro¬ 
visions of Rr. 4 and 8, Ch 26, Reference Rules. 
♦ ?i aS ^ J duty and not that of the defendant D 
to hie the dec r ee in the Account Department of 
Registrar’s Office and that was not done and 
therefore the lower Court was justified in coming 
to the conclusion that D could apply under R. 8 
for dismissal of the suit for want of prosecution ; 
even if D were held to be the party having the 
carnage of reference it was open to P , on D not 
having taken any steps within 30 days, to a«k 
under 2nd p a rf Q f R. 8 to have all proceedings 
under the reference stayed and to obtain a final 

Sf c 7 e ln suit which he could execute. After 
the lapse of 30 c/ays P had a present right to en¬ 
force the decree as he could have applied to have 
the reference stayed and a final decree made 
r s position was analogous to that of a mort- 
gagee who obtained a preliminary decree and 
then did nothing towards putting himself into 
the position of being able to obtain a final decree 
before the lapse of 12 years from the date of the 
preliminary decree. ( Derbyshire , C.J. and Cos¬ 
tello,/.) Ramprosad Surajmall v. Motilal. 63 
Cal. 612=A.I.R. 1936 Cal. 53. 

--Ch. XXVI, R. 50— Construction and scope 

—Powers of Registrar and of Court. 

All that R. 50 of Ch. 26 of the Original Side 
Rules of the Calcutta High Court does is to 
authorise the Registrar taking the reference to 
apply for the opinion of the Court on a question 
arising in the reference. On that application the 
Court or Judge may give his opinion in the form 
that is contemplated by the rule itself. Nowhere 
in the Rule is any authority given to the Judge to 
pronounce a “judgment”. ( Derbyshire , C./.and 
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Costello, /.) Gangadhar Bagla v. Kanti Chtjn- 
der Mu kher j E e. (1937) 1 Cal. 149=40 C.W.N. 

l*o4. 

Ch. XXVI, R. 50— Reference under— 
Scope Ruling of Judge on—Nature of—If 
“judgment” — Appeal See Letters Patent 
(Cal.), Cl. 13. 40 C.W.N. 1264. 

—— Ch. XXVI, R. 89 and Ch. XX, Rr. 3, 4 
and 9— Notice of motion to vary Registrar's 
report—Grounds of exceptions——If must be 
served with notice. 

In the case ot notice of motion, it is not neces¬ 
sary nor is it right for the applicant to serve his 
notice accompanied by copies of the grounds to 
be used in support. What the provisions of 
Chapter XX which deals with motions contem¬ 
plate is that the notice of motion should apprise 
the opposite party of the materials which the 
applicant intends to use, and then if the opposite 
party so wishes, he can obtain a copy of those 
materials under R 9 by asking the applicant to 
supply it on payment of the usual charges. It 
follows, therefore, that a notice of motion to vary 
a report of the Registrar under Chap. XXVI, 
R. 89 need not be accompanied with the grounds 
of exceptions relied on by the party objecting to 
the report. Even if the proper practice were for 
the grounds of exceptions to accompany the 
notice, it does not necessarily follow that failure 
to serve the grounds with the notice would in¬ 
volve the dismissal of the application 62 Cal. 369, 
Over. ( Costello and Panckridge, //.) Renu- 
balv v. Mahamaya Dassi. I.L.R. (1937) 1 Cal. 
293=41 C.W.N 425. 

-Ch. XXVII, R. 10—Execution—Attach¬ 
ment before judgment—Order for continuance by 
Court at time of decree—If one in execution— 
Application by plaintiff under O. 39, R. 6 for sale 
of goods attached before judgment—If one for 
execution of decree. See C. P. Code, O. 21, R. 11. 
40 C.W.N. 1317. 

-Ch. XXVII, R. 15— Condition of sale re¬ 
quiring purchaser to assume certain facts owing to 
inability of vendor to obtain necessary title deeds 
or documents—Effect of. 

A condition of sale requiring the purchaser to 
assume certain facts, specifically added, owing to 
the inability of the vendor to obtain particular 
title deeds or documents, is not misleading if the 
vendor believes the facts, to be true, even though 
the condition is intended to cover a flaw which 
goes to the root of the title. The conditions of 
sale settled under R. 15 were in the form set out 
in rules and orders, as far as condition 14 is con¬ 
cerned, condition 15 was specifically added to the 
effect that the purchaser shall accept the recitals 
in the abstract of title, owing to the inability of 
the decree-holder to obtain the necessary title 
deeds and documents. Where the formalities of 
Rr. 15 and 20, Ch. 27 of the Calcutta High Court 
(Original Side) Rules, are complied with, ana the 
purchaser signs the bidding paper and purchases 
the property, he cannot subsequently be allowed 
to impeach the sale on the ground of want or 
defect in title. ( McNair . /.) Sagoremull v. 
Gajadhar Mansjngha 168 I.C. 244—9 K.C. 
797=A.I.R 1936 Cal. 703 , ^ 

-Ch. XXVII, R. 36 —Scope and effect. 

R. 36ofCh. 27 of the Calcutta High Court 
Rules and Circular Orders deals only with costs 
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of inquiry and cannot, by implication, deprive the 
purchaser of any rights that he may have aliunde. 
( McNair , J.) Janaki Nath Roy v Akshoy Ch. 
Bose. 173 I.C. 404=10 R C. 514=A.I.R. 1937 
Cal. 417. 

■ —Ch. XXVII, R. 38 —Time to complete pur¬ 
chase extended -Result of inquiry shoiving that 
purchaser was justified in objecting to title — Pur¬ 
chaser also waiving right to rent—Purchaser, if 
can be called upon to pay interest 
The latter part of R. 38 of Ch. 27, Calcutta 
High Court Rules and Circular Orders, leaves 
the Judge an ample discretion as to the terms 
which may be imposed on the purchaser as to 
the payment of interest or waiving his right to the 
rent up to the time when the question of title is 
determined. In an auction-sale, there being dis¬ 
pute as to the title to the property and the conse¬ 
quent inquiry tlie time for the purchaser to com¬ 
plete the purchase was extended by one month 
from the date of the completion of the enquiry. 
The result of the enquiry showed that the pur 
chaser was justified in objecting to the title. He 
aIs ° waived his right to the rents. 

Held, that in these circumstances it would be 

a'/• e purchaser should pay interest. 

(McNair \ /.) Janaki Nath Roy v. Akshoy Ch. 

Cal%17 73 1 C- 404 = 10 R C. 514=A.IR. 1937 

-—Chi. XXVII, R 57— "Encumbrancer ". 

1 W L °^ d ' encurn hrancer” in R. 57 of Ch. 27 of 
the High Court (Original Side) Rules should not 
e restricted to a prior encumbrancer. ( McNair , 

40 C W N N il 73 ^° Y V ' ^ anjan Mullick. 

Rr. 2, 3 and 34—Application 

for review—When made—Date of presentation 

wit? e h^°r andum o 0f r i view or da te of being dealt 

O) VlC.W.N,^ P C ° DE ’ °' 47 ' R *«> 

veato~ r C l^,^ XXV ' ^ Caveat—Notice by ca- 

i„° ,, !“ merely ,„s,sts on will being proved 

Priety form ~ Plta °f '‘ndue influence-Pro- 

^ notice by a person entering a caveat 
Proceedings stating that he merely in- 

law and .haJ*h" bemg , pro , ved in solemn form of 
wUnesll nr 'a lnl< j rl . ds on| y to cross-examine the 
not fan ^ d L Ced su PP° rt of the will, does 
Hith r , . h J> n t . he terms °f R- 29 of Ch. 35 of the 
tha 8 t h th'e° U w i^ CS (0 - S - ) when the P' ea ra ised is 
obuined hv ,S a n0 ‘ a „ genu,ne wi " and has been 
influence ^ '. nflaence - A plea of undue 

notice fl), I, a t“ d >s inconsistent with such a 
T«h C ■ L and Costello, J.) Mahi 

914-1 7 fi r S 7 ’.oo UuN f ;iHARt Oatta. 63 Cal 
Ca,7l63 IC 888=10 RC 220=A.I.R. 1937 

nZ?^ X P- R 11 • Item ^-Attachment 
or cial "ir^^t-Subsequent compromise 

Code, S 46 Sh ff '' 3ht *° P° und °9e-C. P 

c AA I,r r e p t r 5 , UCd by u a Court at Benares under 
S. 46, C. P. Code, to the Registrar of the High 

Court in Calcutta for attachment of a certain 

,n ,, Calcu,ta - is a «tep in execution pro- 
ceedings If consequent upon that precept the 

a,taches 'bo property concerned and the 

em tTed c ° m P rom ' sed thereafter, the sheriff is 
entitled to poundage under the second part of 


Item No. 22, R. 77 of Chapter XXXVI of the 
Rulesof the Original Side of the Calcutta High 
Court. ( Derbyshire , C. J. and Lort Williams, 7.) 

| Fazal Ellahi v. Sree Krishna Makkar. I.L.R. 

(1940) 1 Cal. 309=44 C.W.N 273=A I R. 1940 
I Cal. 369. 

-Ch. XXXVI,R 77 (22)—“Levy"-Meaning 

of—Attachment before judgment followed by 
decree—Application by plaintiff for sale—Insol¬ 
vency of iudoment-debtor and claim by Official 
Assignee for delivery of goods—Duty of Sheriff 
to draw over goods attached—Right to poundage 
—Presidency Towns Insolvency /let, S. 51. 

The word “levy” has been defined as being the 
turning of the goods into money, and when there 
has been no levy in that sense, no poundage can 
be said to have been earned by the Sheriff under 
sub-R. 22 of R. 77 of Ch. 36 of the High Court 
(Original Side) Rules. It is perfectly clear that 
when the bankruptcy of a judgment-debtor super¬ 
venes after seizure of the goods hut before sale 
by the Sheriff, the latter must hand over the pro¬ 
perty to the Official Assignee under S. 54 of the 
Presidency Towns Insolvency Act, and he is not 
entitled to any poundage under R. 77 (22). The 
mere fact that the Court attaching goods before 
judgment passes an order at the time of the 
decree that the attachment should continue or 
that the plaintiff applies for sale of the attached 
goods prior to the order adjudicating the judg¬ 
ment-debtor an insolvent cannot make any differ¬ 
ence and cannot confer on the Sheriff a right to 
claim poundage. (McNair, J.) Graham Trad¬ 
ing Co. (India), Ltd. v. Narottamdas Harjee- 
bandas. I.L.R. (1937) 2 Cal. 1=40 C.W.N. 
1317. 

-Ch. XXXVI, R. 77 (22)—Sheriff’s pound¬ 
age — Calculation — Basis—Decree amount or sale 
Proceeds. 

The practice of charging sheriff’s poundage on 
the amount realized by the sale is wrong. The 
sheriff is entitled to poundage, not on the amount 
realized by the sale, but upon the sum payable to 
or received by the execution creditor as the re¬ 
sult of the levy, and it must be calculated on that 
basis. (McNair, J.) Shushamabala Dasee v. 
Poornachandra De 63 Cal. 621. 

———Ch. XXXVI, R. 77 (22)— Sheriff's right to 

poundage—Compromise after attachment by him 

under precept—C. P. Code, S. 46. 

Under R. 77 of Ch. XXXVI of the Rulesof 
the Original Side of the Calcutta High Court, 
there are two sets of circumstances under which 

. s J? er *? can poundage: (a) where the 
sheriff levies a sum in execution and ( b ) where 
the claim in respect of which the sheriff has 
taken steps to levy a sum in execution is satisfied, 
compromised or settled. It is clear that the 
a 8 e £ n ^J> ve portion of the rule is not independent 
of the first portion; the sheriff is not entitled to 
poundage under the second portion of the rule 
unless he has taken steps under the first portion 
of the rule with a view to levying a sum in 
execution. An attachment by the sheriff 
pursuant to a precept under S- 46. C. P. Code, is 
merely a step taken to facilitate execution, it is 
not a step taken in the proceedings in execution. 

If, therefore, subsequent to such attachment and 
before an application for execution is made, the 
decree is satisfied under a compromise between 
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the parties, the sheriff is not entitled to any 
poundage. (Sen, J.) Rai Kissenji v. Sri Kissen 
Mark \r. I.L.R. 11939) 2 Cal. 370=185 I C. 811 
=12 R.C. 415=A I.R 1940 Cal. 26. 

Ch. XXXVI, R 82— Special Referee's fees 
— Taxation—Effectual meeting—Computation. 

For the purpose of taxation of fees of a Special 
Referee, every four hours’ engagement should be 
taken to be an effectual meeting and the Referee’s 
fees must be taxed on that basis. (Derbyshire, C. 
J. and Costello, J.) Manmatha Nath Chatter- 
Jee v. Sarat Chandra Mullick. 40 C.W.N. 
1133. 

—--Ch. XXXVI, 1st Sch., Item 58— Money 

paid to sheriff—Right of Accountant-General to 
commission. 

Ch. XXXVI, 1st Sell.. Item 58 of the Rules and 
Orders of the Calcutta High Court entitles the 
Accountant-General to commission only upon 
monies actually paid into Court. Payment to 
sheriff is not payment into Court. (McNair, /.) 
Co-operative Hindustan Bank, Ltd. v. Tarini- 
bala Dassee. 43 C.W.N. 600. 

-Ch. XXXVI, 4th Sch , R. 77. Item 22- 

Setilement of claim — Sheriff's right to poundage. 

Under Ch. XXXVI, 4th Sch., R. 77, Item 22 of 
the Original Side Rules, the sheriff is entitled to 
poundage only on the claim of the execution cre¬ 
ditor as settled. The rule does not give him a 
commission upon the settlement of every man’s 
claim or even upon the settlement of every claim 
made in the suit The word ‘claim in item 22 
means claim of the execution creditor. (McNair, 
J.) Co operative Hindustan Bank, Ltd. v. 
Tarinibai.a Dassee. 43 C W.N. 600. 

-Ch. XXXVI, Item 5— Suit for infringe¬ 
ment of patent — Counter-claim for its revocation 
— Permissibility. 

In England it is quite usual and proper to add 
to the defence in an action for infringement a 
counter-claim for revocation of the Letters 
Patent alleged to have been infringed. But in this 
country although S. 128, C. P. Code, gives power 
to a High Court to make rules for procedure in 
suits by way of counter-claims, no appropriate 1 
rules of procedure by way of counter-claim have 
as yet been made by the Calcutta High Court and, 
therefore, it must be taken that it is not possible 
for the defendant in the infringement suit to set 
up a counter-claim for revocation. He must 
for the purpose of obtaining revocation take 
separate proceedings. It is, however, just and 
convenient that procedure by way of counter¬ 
claims—analogous to that which obtains in Eng¬ 
land—should be provided for and made permissi¬ 
ble in all suits for infringement of patents. 
(Costello and Panckridge, JJ.) Ernest Bruno 
Nier v. George Reinhart. 43 C.W N. 697. 

-.Ch. XXXVIII, R 33— u Time appointed by 

the rules ”— Time, fixed b\ Registrar under Ch. 
VIII, R. 4. 

The time fixed by the Registrar in any parti¬ 
cular case, acting under Chap. VIII, R. 4, is “time 
appointed by the rules” within the meaning of 
Chap. XXXVIII, R. 33. (Panckridge. J.) Moni 
Sethani v Radha Kissen. 42 C W.N. 601. 

-Ch. XXXVIII, R. 33— Time for filing 

written statement—-Power of Court to extend— 
Defendant not asking for extension within period 
fixed by summons. 
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R. 33 of Chap. XXXVIII of the Original Side 
Rules gives the Court power to extend the time for 
filing a written statement in cases where the 
defendant has neglected to take out any summons 
asking for extension within the period fixed by 
the writ of summons for filing the written state¬ 
ment. R. 2 of Chap. IX as amended was not in¬ 
tended to exclude Chap. IX from the purview of 
Chap. XXXVIII, R 33. (Panckridge, J.) Moni 
Sethani v. Radha Kissen. 42 C.W N 601. 

CALCUTTA IMPROVEMENT ACT (V OF 

1911), Preamble— Acquisition made by Im¬ 
provement Trust—If acquisition for Government. 

Acquisition of land made by the Calcutta Im¬ 
provement Trust under the Calcutta Improve¬ 
ment Act amounts to acquisition made by or on 
behalf of the Governmeut. (D. N. Mitler and 
Patterson , JJ.) Radha Nath Maity v. Krishna 
Chandra Mukerjee. 165 I.C. 682=9 R.C. 445 
=63 C.L J. 72=40 C.W.N. 722=A.I.R. 1936 
Cal. 249. 

— -Preamble— 'Award' — Order of Tribunal 

rejecting reference under S. 49 (1) of Land 
Acquisition Act — Appealability. 

A decision on or a determination by the tribunal 
of any matter which has no reference to compen¬ 
sation in some form or other does not come under 
the definition of “award”. No appeal, therefore, 
lies from an order of the tribunal rejecting a 
reference made to it under S. 49(1) of the Land 
Acquisition Act. (Mukherjea and Roxburgh, JJ.) 
Mahesh Missir v. Province of Bengal. I.L.R* 
(1939) 2 Cal. 349=187 I C. 872=12 R.C. 623= 
70 C.L J. 81=A.I R 1939 Cal. 733. 

-S. 3— Appeal under—Finding of tribunal — 

When can be attacked. 

A finding of fact arrived at by the tribunal 
which is not supported by any evidence can be 
attacked in an appeal filed under the provisions 
of S. 3 of the Act. (D. N. Mitter and Patterson, 
JJ.) Secretary of State v. Mahip Sha. 41 C. 
W.N. 437. 

-Ss. 24 and 78— Abandonment of acquisition 

—Powers of Board. 

There is nothing in the Land Acquisition Act 
or the Calcutta Improvement Act which prevents 
the acquiring authority from abandoning a por¬ 
tion of the land in respect of which proceedings 
under the Act have been taken. S. 78 of the 
Calcutta Improvement Act lays down only, one 
particular method of abandoning acquisition. 
Under S- 24 of that Act very comprehensive 
powers are given to the Board of Trustees and 
they can enter into and perform any contract 
which they might consider necessary for carrying 
out the purposes of the agreement. The Board 
is not, therefore, prevented from abandoning any 
portion of the land intended to be acquired in 
pursuance of a contract entered into under the 
provisions of S. 24 of the Act. (Mukherjea and 
Roxburgh, JJ.) Mahesh Missir v Province of 
Bengal. I L R. (1939) 2 Cal. 349=187 I.C. 872 
=12 R.C. 623=70 C.L.J. 81=A.I.R. 1939 Cal. 
733. 

-S. 31 (b )—Rules under. 

Rules contained in the Calcutta Improvements 
Trust Accounts Manual (1933) are only directions 
and would not be operative if they are conmcj 
with the fundamental rules made under b. 31 (0J 
of the Calcutta Improvement Act. ( McNatr , JO 
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S. 35. 

Noni Gopal Ganguly v. Calcutta Improvement 
Trust. 174 I.C. 756=10 R C. 712=A.I.R. 1938 

Cal. 43. 

_Ss. 35, 154 and 160 (e)— Chairman s power 

to institute legal proceedings—Delegation of— 
Legality. 

The delegation by the Chairman of his power 
under S 154 of the Calcutta Improvement Act to 
institute legal proceedings is a direct contraven¬ 
tion of the provisions of S. 35 of that Act, and it 
cannot be treated as a mere omission defect or 
irregularity within the meaning of S. 160 (e) of 
the Act. (Bartley ard Khtmdkar, JJ.) Amaren- 
dra Nath Shaw v. Satya Prakas Sarkar. I.L. 
R. (1938) 2 Cal 546=177 I.C. 885=11 R.C. 288 
=42 C W.N. 894=39 Cr.L.J. 962=A.I.R. 1938 
Cal. 692. 

- — «S. 68 —Improvement Trust entering into 
contract with owner as to price of land to be 
acquired—Power of Collector to make award on 
basis of such contract—Owner, if precluded from 
leading evidence relating to market value before 
Improvement Tribunal. See Land Acquisition 
Act, Ss. It and 18. 41 C.W.N. 1291. 

■Ss. 78 and 24—Abandonment of acquisition 
—Powers of Board. See Calcutta Improvement 
Act, Ss. 24 and 78. 70 C.L.J. 81. 

-S. 78 —Power of trustees to abandon por¬ 
tion of land from acquisition—Owner agreeing to 
such abandonment—Monthly tenant, if entitled to 
compensation for machinery lying on exempted 
portion—Land Acquisition Act, S. 48. 

It is permissible to the Board of trustees of the 
Calcutta Improvement Trust to abandon a portion 
of the land in respect of which notice under S. 9 
of the Land Acquisition Act was given from 
acquisition. There is nothing in either S. 78 of 
the Calcutta Improvement Act or in S. 48 of the 
Land Acquisition Act preventing such piecemi-al 
acquisition. Where such abandonment is by 
agieement with the owner of the land, a monthly 
tenant cannot claim compensation for the machi¬ 
neries which lie on the exempted portion of the 
land. (D N. Mitter and Patterson. JJ.) Secre¬ 
tary of State v. Mahip Sha. 41 C.W.N. 437. 

-S. 171 — Construction—Conviction of seve¬ 
ral persons to fine—Total fine exceeding Rs. 500— 
Legality. 

Under S 171 of the Calcutta Improvement Act 
where more persons than one join in erecting a 
building, each of them is clearly liable to a fine 
extending to Rs. 500. The fact that the total fine 
imposed on all the accused together amounts to 
more than Rs. 500 does not render the fine illegal. 
(Jack, J.) Aditf.ndra Nath Mitter v. Bhupathi 
Bhushan Sen. 166 I.C 457=9 R.C. 531=38 Cr. 
L.J. 219=63 C L.J. 582=40 C.W.N. 799=1936 
Cr.C. 646=A.I.R. 1936 Cal. 373. 

-S. 171 —“ Re-erect”—Meaning of. 

The word “re-erect'’ in S. 171 of the Calcutta 
Improvement Act must be given its ordinary 
meaning only, and not the meaning of that word 
as defined in the Calcutta Municipal Act. (Jack, 
J.) Aoitendra Nath Mitter v Bhupathi 
Bhushan Sen. 166 I.C. 457=9 R.C. 531=38 
Cr.L.J. 219=63 C.L.J. 582=40 C.W.N. 799= 
1936 Cr.C. 646=A.I.R. 1936 Cal. 373. 

CALCUTTA MUNICIPAL ACT (III OF 
1899), S. 461— Right to swim in public tanks — 

Q.. D —46 
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Repeal of this section—Effect of—Bengal General 
Clauses Act (/ of 1899), S. 8. 

The Calcutta Municipal Act, 1899, by virtue of 
the provisions contained in S. 461, operated to 
take away the “right to swim” in the public tanks 
at Calcutta which every citizen originally had 
before the passing of the Act. S. 8, Bengal 
General Clauses Act, 1899, has this effect that 
the repeal of the Calcutta Municipal Act of 1899 
by Act of 1923 does not occasion a revival of a 
right which had been taken away by that Act. 

(Costello and Panckridge, JJ.) Anil Kumar 
Bhatta Ch -vrya v . Corporation of Calcutta. 
I.L R. (1937) 2 C?1 397=A I.R 1937 Cal. 603. 

-S. 538 —Suit against Corporation for 

damages for nuisance—Limitation — Limitation 
Act, S. 23 and Art. 36. 

Plaintiff filed a suit in 1938 against the Corpo¬ 
ration for damages for nuisance alleging that his 
house remained untenanted since 1933 due entire¬ 
ly to the nuisance. The nuisance continued de 
die in diem. 

Held, ( i ) that the cause of action arose from 
day to day, as the injuries arose from day to 
day; (it) that if under Art. 36 or S. 23 of the 
Limitation Act, a claim to damages was barred 
before the period of limitation fixed in that Act, 
it was equally barred on the lapse of the period 
prescribed in the special Act (i.e.) S. 538 of the 
Calcutta Municipal Act, in other words, the posi¬ 
tion on the Limitation Act must be ascertained 
with the special section read into it; (Hi) that, 
therefore,the terminus a quo for damages was 
four months prior to the date of the suit ; (tv) 
that in India there was no provision under which 
the Court could grant damages for a period after 
the filing of the suit except in the special case 
provided for by' O. 20. R. 12, C. P. Code. (Ameer 
Ali.J.) Basil v. Corporation of Calcutta. 71 
C.L.J.403. 

-(Ill of 1923). Assessment and Collection 

Manual—Rules in—If have the force of laiv. 

The rules in “The Assessment and Collection 
Manual of the Corporation of Calcutta” publish¬ 
ed in 1917 cannot be described as statutory rules. 
These rules have not the force of law and may be 
ignored if inconsistent with the provisions of the 
Act, i.e,, the Calcutta Municipal Act. (.S'. K. 
Ghose and GuJia, JJ.) Corporation of Calcutta 
v. Mott Chand Chowdhury. 63 Cal. 1215=40 
C.W.N. 818. 

-Ss. 24 (3), 26 and 46 (b). Proviso —Scope 

—Voter entered in electoral roll more than once 
under different numbers—Right to vote more 
than once—Voting several times—If offence. 

It cannot be held that Proviso (b) to S 46 of 
the Calcutta Municipal Act does not justify the 
exercise of a second vote by a voter, even though 
it is wrongly recorded in the electoral roll When 
a person's name is entered more than once in the 
electoral roll, in different capacities, such as, 
first as mutwalli, secondly as executor, and again 
in his personal capacity, each entry suggests a 
different capacity, although that person does not 
come within the category of the exceptions in the 
proviso to S. 24 (3) of the Municipal Act. An 
elector entered more than once in the electoral 
roll under different numbers does not commit 
any offence if he exercises the right of voting 
under the different numbers as he is entitled to 
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do so under S. 26 of the Act. ( McNair , /.) 
Nasiruddin Ahmed v. Hajt Mahammad Yusuf. 
63 Cal 825=165 I.C. 489=9 R.C. 404=40 C. 
W.N. 741. 

•-S. 46 — Construction—Election petition filed, 

within eight days—Addition of further particu¬ 
lars of corrupt practices after such time—If 
barred. 

All that is intended by S. 46 of the Calcutta 
Municipal Act is that the application to have an 
election set aside should be filed at an early date 
(t.e., within eight days of the publication of the 
result of the election in the Gazette), so that the 
person charged should be in a position to meet the 
charge at once, and to enable the matter to be 
enquired into, so that if the charges are upheld 
there may be a fresh election without delay. The 
application should.no doubt, set out the grounds 
on which the validity of th&election is challenged ; 
but there is nothing in the section which prevents 
the applicant after eight days from giving further 
particulars of corrupt practices, by adding other 
incidents of personation, etc. The guiding prin¬ 
ciple in ordinary particulars to prevent the 
defence from being embarrassed, and to insure a 
fair and effectual trial, has also to be followed in 
election petitions under the Act. There is 
nothing in the Act to show a departure from that 
principle. ( McNair . /.) Nasiruddin Ahmeds. 
Haji Mahammad Yusuf. 63 Cal. 825=165 I.C. 
489=9 R.C 404=40 C.W.N. 741. 

-S. 46— Election petition — Laiv applicable. 

In dealing with election petitions under the 
Calcutta Municipal Act, the Court is concerned 
solely with the provisions of that Act and the 
rules which have been framed thereunder. It 
may be that with regard to question of procedure, 
that the provisions of C. P. Code are applicable. 

(McNair, J.) Champalal Gupta v. Mohanlal 
Makkar. 41 C.W.N. 488. 

-S. 46 —Election petition — Limitation—Days 

on which offices of Court are open but Court does 
not sit — Court, if closed on such days. 

The names of successful candidates in the 
municipal elections were published in the Cal¬ 
cutta Gazette on 9th April, 1936. The High 
Court was closed for the Easter vacation from 
thelOth to 17th April inclusive The following day 
was Saturday on which the offices of the Court 
were open, but the Court did not in fact sit. On 
an application filed in the High Court under S. 46 
of the Calcutta Municipal Act more than eight 
days after the publication of the Gazette, 

Held, that as that section provided for 
an application to be made to the Court, that ap¬ 
plication must be made to a Judge in open Court 
and if the Judges of the Court were not sitting in 
open Court, as in the present case, on the 
Saturday immediately after the vacation, the 
application might be legally made on the first day 
on which the Judges were so sitting. {McNair, 
J.) K. P. Sinha z/.Jatindra Nath Biswas. 169 
I.C. 921=10 R.C. 58=41 C.W.N. 492. 

-S. 46 —Election petition—Particulars with¬ 
held from petition but set out in affidavit in reply 
—Jf to be excluded. 

Particulars which were deliberately withheld 
from the election petition but set out in the 
affidavit in reply should not be excluded at the 
time of the trial. The respondent is, however, 
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entitled to an adjournment and to costs of 
day as of a hearing. {McNair, J.) K- A -. 

J A 7„ INI)RA NvrH b iswas. 169 I.C. 
921=10 R.C. 58=41 C.W N. 492. 


the 
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S. 46 —Election petition—Who can file. 


It is only a person enrolled in the electoral roll 
of the constituency in which the validity of the 
election is questioned who is entitled to make an 
application under S 46 of the Calcutta Munici¬ 
pal Act. {McNair, J.) Champalal Gupta v. 
Mohanlal Makkar. 41 C.W.N. 488. 

' B 46 Election petition dismissed on with¬ 
drawal by Petitioner—Subsequent application by 
another person for substitution of his name for 
original Petitioner — Maintainability. 

After the dismissal of an election petition on 
the petitioner withdrawing the same, an applica¬ 
tion by another person for substitution of his 
name in place of the petitioner who has with¬ 
drawn is not maintainable, as there is no applica¬ 
tion on the record in which the applicant’s name 
could be substituted. Further, where the appli¬ 
cant, who is a defeated candidate, was a respon¬ 
dent in the original petition and had every 
opportunity of knowing what had taken place 
and of making any application within time, there 
is no justification for the substitution being 
made. {McNair, J.) Champalal Gupta v. 
MohanlalMakkar. 41 C.W.N. 488. 


~~ ;Ss. 71, 72 and 74 —Resolutions passed by 
District Committee with regard to matters not 
delegated—Validity. 

The provisions of S. 71 read with S. 72, Cal¬ 
cutta Municipal Act, show that a District Com¬ 
mittee is a Standing Committee, a particular 
kind of Standing Committee of the Corporation 
and therefore can only deal with such matters as 
have been each year, that is to say year by year, 
delegated to them by the Corporation. They 
cannot deal with any matter which has not been 
properly delegated to them under one or other of 
those sections. The District Committee can only 
deal with such matters as are delegated to them 
under the provisions of S. 72. Even then the 
proceedings of a District Committee are subject 
to confirmation or revision of the Corporation 
itself unless, as indicated in the Proviso to S. 71, 
at the time of the delegation the Corporation has 
directed that the decision of the District Com¬ 
mittee shall be final. The resolutions therefore 
with regard to matters not delegated to the 
District Committee by the Corporation, if passed 
by the District Committee and also those passed 
by its Sub-Committee, and confirmed by the Dis¬ 
trict Committee, are void and inoperative. 
{Costello and Panckridge. JJ.) Anil Kumar 
Bhattacharya v Corporation of Calcutta. I. 
L.R. (1937) 2 Cal. 397=174 I.C. 91=10 R.C. 
618=A.I.R 1937 Cal. 603. 

S. 127 —Letting value of land— Evidence 


afforded by return or assessment of neighbouring 
premises—Admissibility —Evidence Act, S. 9. # 

In arriving at the letting value of a building 
the evidence afforded by the return or by the 
accepted assessment of the neighbouring premises 
is admissible in evidence. Those are relevant 
facts and admissible under S. 9, Evidence Act. 
{R. C. Mitter and Mahamad Akram, JJ.) Corpo¬ 
ration of Calcutta v. Province of Bengal. 1.1*. 
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CAL. MUNICIPAL ACT (1923), S. 127. 

R. (1940) 1 Cal. 168=44 C.W.N. 165=A.I.R. 
1940 Cal. 47 

- S. 127— Part of building ordinarily let and 

another part not ordinarily let—Method of valua¬ 
tion. 1 

S. 127 of the Calcutta Municipal Act classifies 

all buildings as falling within one or other of two 
mutually exclusive categories. Each building is 
treated as a unit of valuation and its value must 
be ascertained in conformity with one or other of 
the two prescribed methods. It cannot be valued 
as to one part under paragraph (a) of S. 127 as 
being ordinarily let and as to another part under 
paragraph (b) as not being ord narily let. The 
only provision for dividing a building is in S. 135 
which authorises the executive officer “in his 
discretion’' to assess any portion of a building 
separately from the other portions of such build¬ 
ing, whereupon the portion so separately assessed 
is to be deemed a separate building. Where the 
executive officer has not adopted this course, the 
entire building must be treated as a single build¬ 
ing forming a unit of assessment. Of a building 
as to one half ordinarily let and as to one half 
not ordinarily let it cannot be predicated that it 
is ordinarily let, for only a part of it is ordinarily 
let. But it can be predicated of it that it is not 
ordinarily let if only a part of it is ordinarily let, 
for the whole of it is not ordinarily let. The test 
must be applied to every building as a whole and 
one or other method of valuation must be applied 
to it as a whole. There may possibly be cases 
where the portion ordinarily let or the portion 
not ordinarily let is so negligible in proportion to 
the whole of the building that the building might 
on the principle of de minimis be reasonably held 
as a matter of fact to be not ordinarily let or 
ordinarily let as the case may be. (Lord Mac¬ 
millan.) Corporation of Calcutta v. Moti 
Chand. 66 I.A. 42=1.L.R. (1939) 1 Cal. 277= 
11 R.P.C. 129=69 C.L.J. 249=1.L.R. (1939) 
Kar. 73 (P.C.)=1939 M.W.N. 998=50 L.W. 766 
=179 I.C. 324=20 P L.T. 121=43 OW N. 314 
=AJ.R. 1939 P.C. 20=(1939) 1 M.L.J. 396 

[On appeal from 40 C.W.N. 818.] 

;-’S. 127 (a) and (b)— Small Portion of build¬ 

ing let out and rest in direct occupation of ozvner 
—Method of assessment. 

Where a small portion of a building is let out 
to tenants and the rest is in direct occupation of 
the owner himself assessment cannot be made 
partly under S. 127 (a) and partly under S. 127 
( b ). The assessment must be made under S. 127 
(&) only. A.I.R. 1939 P C. 20, Foil. ( R. C Mitter 
and Mahamad Akram, JJ.) Corporation of Cal¬ 
cutta v. Province of Bengal. I.L R. (1940) 1 
Cal. 168=44 C.W.N. 165=A.I.R. 1940 Cal. 47. 

-S. 127 (a) and (b)— Construction and scope 

—Lands and buildings—Separate valuation — 
Necessity for. 

For the purpose of meeting the requirements 
of S. 127 (b), the value of the land appertaining 
to the premises to be assessed has to be separated 
and kept distinct from the value of the building 
standing on the land. The law requires that the 
valuation is to be on a basis other than the rental 
basis as indicated in S. 127 (a), and the rough and 
ready method of taking value of the land and 
building together on a rental basis, and then 


CAL. MUNICIPAL ACT (1923), S. 133. 

giving a deduction of the value of the building, 
is not a method contemplated by law, in view of 
the definite provisions laying down rules for 
determining the value of different classes of 
property for the purpose of assessment to rates 
and taxes as stated in the different and separate 
CIs. (a) and (b), S 127. (Guha and Nasim Ali, 
JJ.) Corporation of Calcutta v. Jardine Skin¬ 
ner & Co. I.L R (1937) 1 Cal. 576=169 I.C. 
811=10 R.C. 34 = 41 C.W N. 200=A.I.R. 1937 
Cal. 14. 

-S. 127 (b)— Beneficial occupation — Method 

of assessment. 

It is not right to say that beneficial occupation 
is the sole consideration and that it is the bene¬ 
ficial occupier and the value of bis occupation 
that has to be confidered in all cases of assess¬ 
ment under the Calcutta Muncipal Act. The 
Calcutta Municipal Act provides in S. 127 (b) an 
independent method, a method independent of the 
method prescribed in Cl. (a) of that section. 
Beneficial occupation determined in terms of 
letting value is not the principle adopted by the 
Legislature in Cl. (b). In cases coming under 
Cl. (b) it would not therefore be legitimate to 
hold that the word “value” in that clause does 
not mean “sale value” and excludes the same. 
For finding the “estimated present value of land” 
the assessor is not bound to find out the reasona¬ 
ble hypothetical rent of the whole premises. 
Observations of Roy. J , in A.I.R. 1^27 Cal 659, 
Disappr. ( R. C. Mitter and Mahamad Akram, 
JJ.) Corporation of Calcutta v. Province of 
Bengal. I.L.R. (1940) 1 Cal. 168=44 C.W.N, 
165=A.I.R. 1940 Cal. 47. 

-S. 127 (b)— Valuation of land — Principle 

as to. 

It is a well-established principle in rating that 
property must be valued as it exists at the time 
when the rate is made, with all the existing cir¬ 
cumstances rebus sic stantibus. Prospective 
appreciation or depreciation cannot be taken into 
account by the rating authority, nor can a hypo¬ 
thetical state of things be assumed. The Legis¬ 
lature intended to give effect to this principle 
only when it used the phrase “land valued with 
the building” in S. 127 (b). The land is not to be 
regarded as bare land It is to be taken in its 
present disposition and valued. (R.C. Mitter and 
Mahamad Akram , JJ.) Corporation of Calcutta 
v. Province of Bengal. I.L R. (1940) 1 Cal. 
168=44 C.W.N. 165=A.I.R. 1940 Cal 47. 

-Ss 129 to 142— Applicability — Liability to 

assessment not admitted. 

Ss. 129 to 142 of the Calcutta Municipal Act 
presuppose that the land and buildings which are 
the subject-matter of the valuation are assessable 
to the consolidated rate. In other words, they 
have reference to those cases where the liability 
to assessment and valuation is admitted, and the 
objection is to the quantum of the valuation, or 
the method in which it has been carried out. 
They have no application to cases where the right 
tithe corporation to levy the consolidated rate 
is itself questioned. ( Panckridge , J.) Garrison 
Engineer of Fort William v. Corporation of 
Calcutta. 42 C.W.N. 789. 

--S. 133 (i)— Applicability. 

X died leaving a will whereby he dedicated 
absolutely to certain deities the outer portion of 
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CAL. MUNICIPAL ACT (1923), S. 139. 

the premises in suit, and bequeathed the remain¬ 
ing portion to his sons in equal shares absolutely. 
The two portions of the premises were not 
structurally separate and independent and were 
not capable of separate enjoyment. The assess¬ 
ment of these two portions was divided under 
S. 133, Cl. (t) of the Calcutta Municipal Act. 

Held, that the assessment was properly dealt 
with as coming under the provisions of S. 133, 
Cl. (*) of the Act, and that no such division of the 
assessmmt was possible except under iis provi¬ 
sions. ( Lort Williams, /.) Corporation of Cal¬ 
cutta v. Bon Behary Shaw. I L.R. (1938) 2 
Cal. 209=178 I.C. 99=11 R.C. 320=42 C.W.N 
582=A.I.R. 1938 Cal. 581. 

-S. 139 —"Valuation"—Meaning of. See 

Calcutta Municipal Act, Ss. 141 and 139. 43 
C.W.N. 789. 

-Ss. 141 and 139 —Appeal to Small Cause 

Court—Question of liability to assessment — 
Jurisdiction of Court to deal with. 

In an appeal under S 141 of the Calcutta Muni¬ 
cipal Act, the Small Cause Court has jurisdiction 
to deal not only with the quantum of the assess¬ 
ment but also with the question of liability to 

assessment. j 

Per Nasim Ali, /.—There is nothing in S. 139 
of the Calcutta Municipal Act to limit the mean¬ 
ing of the wort! "valuation” to the quantum of 
valuation only. It inrludes the whole process of 
valuing as well. ( Derbyshire, C.J. and Nasim 
Ali.J.) Province of Bengali. Corporation of 
Calcutta. I.L.R. (1939) 2 Cal. 23=43 C.W.N. 
789=185 I.C. 546=12 R.C. 381=A.I.R. 1939 
Cal. 706. 

-S. 157— Consolidated rate — Liability of 

owner—Allegations in plaint—Duty of Corpora¬ 
tion. 

In order to make the owner of the premises 
liable for the entire consolidated rate under S. 157 
of the Calcutta Municipal Act, it is necessary 
that the Carporation should show that the pre¬ 
mises in question are ordinarily occupied by more 
than one person holding in severalty. Where the ' 
plaint filed by the Corporation contains no such : 
allegation, nor is any reference made to S. 157, 
the Court would be right in refusing to allow the 
provisions of that section to be invoked by the 
corporation. The fact that some evidence bear¬ 
ing on the question of occupation by more than j 
one person holding in severalty is adduced at the 
trial, is not sufficient to remedy this initial defect, j 
(Patterson. J.) The Corporation of Calcutta 
p. Susu. Kumar Ghosf.. I.L.R, (1937) 2 Cal. 
353=170 I C. 373 = 10 R.C. 148=41 C.W.N. 701 
=A.I.R 1937 Cal. 363. 

--(as extended to Howrah), S. 175— 

“Carries on trade"—Meaning of—Company with 
headquarters at Calcutta but having storage 
godown in Howrah and distributing goods in 
Howrah — Orders received and negotiations 
arranged in Calcutta—If carries on trade at 
Howrah—Necessity for licence in Howrah. 

A company receiving goods from various 
places and storing it in their premises in Howrah 
and distributing the goods to their customers 
from Howrah, the transactions being negotiated 
at Calcutta which is their headquarters un¬ 
doubtedly carries on trade in Howrah within the 
meaning of S. 175 of the Calcutta ,Municipal Act 
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CAL. MUNICIPAL ACT (1923), S. 271. 

I K S . f i Xten i'J ed to Howrah. 11 carries on business 
j £ otl J ln Howrah and in Calcutta, although the 
headquarters are in Calcutta and the business is 
arranged at Calcutta and although only deliveries 
are made from Howrah on delivery orders sent 
from the Calcutta Office. Whether the Company 
collects its profits at Howrah or not, the Com¬ 
pany is liable to take out a licence from the 
Howrah Municipality. Storage and delivery of 
the goods in Howrah cannot be considered to be 
' n . ere ,^ r auxiliary to the business in Calcutta. 
(Jack, J.) Burma Shell Oil Storage and Distri¬ 
buting Co. of India, Ltd. v. Howrah Munici- 
PA k l Jl- t 63 CaI * 1203=166 I.C. 402=9 R.C. 513 

S?^Vt * 03 = 40 C W N - -766=1936 Cr.C. 
699 (2)=A.I.R. 1936 Cal. 477. 


- -;( as extended to Howrah), S. ITS—Licence 

fe e [f a tax on profits—Object of licence—Place 
of collection of profits—If relevant. 

The taking out of a licence for carrying on a 
trade is not meant to be a tax on the profits of the 
trade, but is intended to control the carrying of a. 
trade. T. he liability to take out a licence does not 
depend on profits being made or collected at the 
place where the licence is taken out. (Jack, J.) 
Burma Shell Oil Storage and Distributing Co. 
of India, Ltd v. Howrah Municipality. 63 Cal 
1203 = 166 I.C. 402=9 R.C. 513=38 Cr.L.J. 203- 
=40 C.W.N. 766=1936 Cr.C. 699 (2)=A.I.R 
1936 Cal. 477. 

-S. 175— “Trade"—Meaning of. 

The word "trade" in S. 175 of the Calcutta 
Municipal Act is used in its ordinary sense, that 
is to say, exchange of goods for money or goods 
for goods with the object of making a profit. 
(Jack, J.) Burma Shell Oil Storage and Dis¬ 
tributing Co. of India, Ltd. v. Howrah Munici¬ 
pality. 63 Cal. 1203=166 I C. 402=9 R C. 513 
=38 Cr.L.J. 203=40 C W.N. 766=1936 Cr.C. 
699 (2)=A.I.R. 1936 Cal. 477. 


~ S. 205— Consolidated rate payable by occu¬ 

pier—First charge. 

Under S'2 5 of the Calcutta Municipal Act, 
the consolidated rate payable in respect of any 
land or buildirg is a first charge upon that land 
or building, whether it is payable by the owner 
or the occupier. But there is no first charge on 
the movable property within or upon such land 
or building except in respect of rates payable by 
the owner of such movable property. ( Lort 
Williams, J.) Corporation of Calcutta v. Fool- 
coomari Dasi. I.L.R. (1937) 1 Cal. 251=169 
I.C. 474=10 R C. 3=41 C.W.N. 353. 


-S. 205— Division of assessment of premises 

under S. 133 (i)—Whole of premises, if subject to 
statutory charge. 

If the division of assessment of the premises is 
made under the provisions of S. 113, Cl. (i) of 
the Calcutta Municipal Act, the whole of the. pre¬ 
mises so affected remain subject to the statutory 
charge. (Lort Williams, /,) Corporation of 
Calcutta v. Bon Behary Shaw. I.L R. (1938) 
2 Cal 209=178 I.C. 99=11 R.C. 320=42 C.W. 
N. 582=A.I.R. 1938 Cal. 581. 

-S. 250—Scope—Breach of statutory duty 

under—If bar to claim for damages in respect of 
damage caused by negligent acts of another. See 
Tort—Negligence. 63 Cal. 592. 

-S. Ill—"Premises"—Meaning of—Land 

belonging to one person built upon by another — 
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CAL. MUNICIPAL ACT (1923), S. 359. 

Notice on owner of land — Non-compliance—L a- 
bility to conviction. 

“Premises” intended for human habitation in 
S. 271 of the Calcutta Municipal Act mean struc¬ 
tures or buildings on the land and not the land , 
itself. The requisition under S. 271 is therefore , 
to be made on the owner of the structures erect¬ 
ed upon the land and not on the owner of the 
land itself, where the land and the structures 
belong to different persons. The owner of the 
land who fails to comply with a requisition serv¬ 
ed on him under S. 271 cannot therefore be 
convicted. ( Jack,J .) Mst. Khairunnissa Bipi 
v. Corporation of Calcutta 165 I.C 130=37 
Cr.L.J. 1087=9 R.C. 345=40 C.W N. 797. 

•S. 359 (6) and t7)— Particular portion of 

mi fa • m r t f V 


CAL. MUNICIPAL ACT (1923), S. 371. 

and resort to the one bars resort to the other. 
The Corporation is, therefore, prevented from 
instituting proceedings under both sections in the 
same case, whether simultaneously or one after 
the other. It does not. however, follow from 
this that if in a proceeding for demolition of an 
unauthorised structure under S. 393 the Magis¬ 
trate is satisfied on the facts that a case exists 
for imposing a fine under S.493, he may not make 
such a penal order, either in lieu of or in addition 
to an order for demolition. ( Biswas , J ) Cor¬ 
poration of Calcutta v. Bangshidar Bidasaria. 
173 I.C. 303=10 R C. 496=41 C.W.N. 1373=A. 
I.R. 1938 Cal. 36. 

Ss. 365 (1). 488 and Sch. XVII, R. 58— 

A . . . I • • ■ • . 


Stop or,ter to applicant who has obtained benefit 
of presumption raised in R. 58— Legality-—Dis¬ 
obedience of stop order—If offence. 

An order to stop the progress of work under 

^ / t* /IV r a » . % . .... 
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bustee land declared non-bustee—Bustee standard 
plan with regard to that land—If nullity. 

Although a particular portion of the bustee An or .ier to stop me progress ot work under 
may be declared non-bustee, the bustee standard S . 365 (1) of the Calcutta Municipal Act can only 
plan with regard to that land is not a nullity, it be issuc d in cases in which work is proceeding 
is for the Corporation then to determine how unlawfully in the manner indicated in &. 363 of 
much, if anything of the standard plan, should be 
cancelled or varied. The same view applies to 
streets. Sub-S. t.6) of S. 359 applies to such a 
case. So also, sub-S- (7) has been specifically 
inserted to meet the case of a street, projected 
but not actually made, the alignment of which 
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the Act If an applicant for permission to erect 
a building who has become entitled to the benefit 
of the presumption raised in R. 58 of Sch. XVII 
continues the building operations without contra¬ 
vening any of the provisions of the Act or of any 
rules or b>e-laws made thereunder, even after 


affile it.* j li . : , iiiiwui u)c-uws inane inereunoer, even alter 

?=„*'. ;AJ , * ^ h ‘ ch . under V' earl.er sub-sec- belated refusal of his application by the Corpora- 
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lions is declared to be non-bustee. When the 
land is ‘de-bustified’, i e , declared a non-bustee 

land under the earlier sub-sections of S 356, the 

practical question arises as to how far, if at all, 
the alignment of the projected street should be 
varied. (Ameer Ali, J.) Kissory Lall v Cor¬ 
poration of Calcutta. A.I.R. 1938 Cal. 870. 

. "S. 363— Erection of portion of building 

without sanction Order of demolition by Magis- 
trate—Power of latter to enquire into propriety 
of withholding sanction. 

Tne erection of a portion of a building without 
obtaining the written permission of the Corpora- 

c 0 o 1 ^l S . un ^ avv ^ u ^ a °d the Corporation can under 
S. 363 of the Calcutta Municipal Act obtain from 
the Municipal M igistrate an order for the demo¬ 
lition of such erection. The section does not give 
the Magistrate any power to enquire as to whe¬ 
ther the sanction was righly withheld or not. 
(Jack,/.) Tarak Chandra Das v. Chief Exe¬ 
cutive Officer, Corporation of Calcutta. 180 
I.C. 907 = 11 R C. 757=68 C.L.J. 476=43 C W 
N. 186=A.I.R. 1939 Cal. 285.1 


--S. 363 Reconstruction of building without 

sanction—Power of Magistrate to order demoli¬ 
tion. 

. The mere fact that there has been reconstruc¬ 
tion of a building without sanction does not give 
the Magistrate a right to order demolition under 
S. 363 of the Calcutta Municipal Act, unless there 
has been erection of a new building or alteration 
of or addition to the existing building within the 
meaning of the Act. (Derbyshire, C.J. and Bart- 
ley.J) Shaik Badli Meah v. Corporation of 
Calcutta. 180 I.C. 824=11 R.C 756=40 Cr L- 
J. 528=68 C L J. 478=A.I.R. 1939 Cal. 289 * 

--Ss. 363 and 493— Scope and effect — Pro¬ 
ceeding for demolition under S. 353— Magistrate 
if can impose fine under S. 493. 

The proreedings under Ss. 363 and 493 of the 
Calcutta Municipal Act are mutually exclusive 


tion, the work in connection with the erection of 
the applicant’s building is nut carried on unlaw¬ 
fully within the meaning of S. 365. The Corpo¬ 
ration has, therefore, no authority to issue a stop 
order under that section to the applicant. If the 
applicant disregards an illegal stop order ivsued 
against him, he commits no offence under S. 365 
read with S 488 of the Act. (Edgley, J.) 
Hrishikesh Dutt v. Municipal Commissioners 
of Howrah. 44 C.W.N. 561=A.I.R. 1940 Cal 
292. 

-;S. 371— Rubbish dumped, by Corporation 

on private land with owner's consent—Liability of 
owner for nuisance. 

Per Mukherjea, /.—If the act of the Corpora¬ 
tion m dumping refuse on a private land is privi¬ 
leged as coming within the protection afforded by 
S 371 of the Calcutta Municipal Act, the owner 
of that land by consenting to the act, cannot be 
1 hable in law for nuisance, if any. 
(Mukherjea and Roxburgh , //.) Chf.ndra 

oekhar v Corporation of Calcutta. 186 I.C. 
776 = 12 R.C. 518=44 C.W N. 194=A.I.R. 1940 
Cal. 67. 

TTT?- 371 Selection of place for disposal of 
rubbish Duty of Corporation—Interference by 
Civil Court 

. /l .^ >e r . Mukerjea, J. —S. 371 of the Calcutta 
Municipal Act does not merely give a permissive 
right to the Corporation to do certain things; it 
enjoins the performance of certain obligatory 
duties. It cannot be said therefore that the 
powers under the section must be exercised with¬ 
out creating a nuisance. As this is an obligatory 
duty, it must be performed, but both in the selec¬ 
tion of the site for disposal of the rubbish as well 
as in the method of doing its work, the Corpora¬ 
tion is bound to see that the least practicable 
nuisance is created. The Corporation has got to 
approach the question from this standpoint, and 
if after considering these matters, it comes to a 
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CAL. MUNICIPAL ACT (1923), S. 371. 

particular decision as to the site for disposal of 
its rubbish, the decision in the absence of any 
viala fides on its part should not be interfered 
with by Civil Courts. ( Mukherjea and Roxburgh , 
JJ.) Chandra Sekhar v. Corporation of 
Calcutta. 186 I.C. 776=12 R.C. 518=44 C.W. 
N. 194=A.I.R. 1940 Cal. 67. 


( CAL. MUNICIPAL ACT (1923), S. 498 

opening of the cinema, and its act in so doing is 
neither illegal nor ultra vires so as to entitle the 
aggrieved owner to claim damages. ( Ghose , /.) 
The Corporation of Calcutta v The Monarch 
Bioscope ( o. 162 I.C. 666=8 R.C. 623=40 C. 

W.N. 497=63 C.L.J. 1=A.I.R. 1936 Cal. 

145. 


--S. 371 (1)— Place of dumping—If must be 

public or belong to Corporation. 

Under S. 371 (1) of the Calcutta Municipal Act, 
the place of dumping rubbish need not be public 
in the sense that it must be one which can be 
availed of or used by the public in general nor is 
it necessary that it must be owned by the Corpo¬ 
ration itself. The section does not purport to say 
anything as to whom the place of depositing or 
disposing of the rubbish should belong, nor does 
it authorise the Corporation to do any act which 
would amount to trespass under ordinary law. 
An arrangement for controlled dumping in in¬ 
sanitary tanks belonging to private owners on 
receipt of payment from them by the Corporation 
is fully covered by its terms. ( Mukherjea and 
Roxburgh, JJ) Chandra Sekhar v. Corpora¬ 
tion of Calcutta 186 I.C. 776=12 R.C. 518= 
44 C.W.N. 194=A.I.R. 1940 Cal. 67. 

_-S. 371 (1), Proviso (1)— Sanction under 

—If must be express. 

The sanction of the Corporation or of the 
officer to whom it has delegated its powers re¬ 
quired under the first proviso to S. 371 (1) of the 
Calcutta Municipal Act need not be in any parti¬ 
cular form or manner. If the Chief Executive 
Officer to whom the Corporation has delegated 
its powers under S. 371 approves in hi* note the 
line of action proposed in the report of the Chief 
Engineer as to the selection of a site as a con¬ 
venient place for disposal of rubbish, his note can 
certainly be taken as an implied sanction or 
approval of the scheme. The defect, so far as 
the sanction is concerned, is in form, not in subs¬ 
tance ; and no Court would on that ground alone 
stay the hands of the Corporation. But incases 
which affect the health and comfort of a large 
body of rate-payers, it is eminently desirable 
that sanction is taken in clear and express terms. 
(Mukherjea and Roxburgh , JJ.) Chandra¬ 
sekhar v. Corporation of Calcutta. 186 I.C. 
776=12 R.C. 518=44 C.W.N. 194=A.I R. 1940 
Cal. 67. 

-S. 391— Applicability — Cinemas—Necessity 

for licence—Cinematograph Act (II of 1918) — 
Scope—Rower of Corporation to prevent opening 
of unlicensed Cinema. 

A cinematograph show is one which comes 
under the words “Theatre or Circus or other 
similar place of public resort or amusement’'in 
S. 391 of the Calcutta Municipal Act. The appli¬ 
cability of the section to a cinema is not excluded 
by reason of the Cinematograph Act of 1918. 
Consequently the owner of cinema show is under 
an obligation to take out a licence from the Cor¬ 
poration before he opens a cinema or keeps it 
open. The fact that the owner has already taken 
out a licence from the Commissioner of Police as 
required by the Cinematograph Act does not 
relieve him of the necessity to take out a license 
from the Corporation. When such an owner 
fails to take out a licence, the Corporation is 
entitled under the law to suppress or prevent the 


— ; Ss. 406 and 407— Scope—Storing mustard 
oil in transit as broker. 

Even if the accused had been storing the mus¬ 
tard oil in transit as a broker, that would not 
take him out of the provisions of Ss. 406 and 407. 
| Sub-S. (1) of these two sections is wide enough 
to cover such a case. (S. K Ghose , J ) Rames- 
war Marwari v. Amar Nath Sinha. 187 I.C. 
425=41 Cr.L.J. 460=12 R.C. 594=A.I.R. 1940- 
Cal. 76. 

-S. 418 (2)— When can be invoked. 

Under S. 418 (2) of the Calcutta Municipal 
j Act, the burden of proving that any food in res- 
pect of which the prosecution is instituted was 
not intended for human consumption is, no doubt, 
on the accused. But before this section could be 
invoked, it is necessary for the prosecution to 
prove that what is charged as unwholesome food 
is “food/’ (Biswas, J.) Gangadhar Nath Mull 
v. Corporation of Calcutta. I.L.R (1938) 1 
Cal. 558=172 I.C. 954=10 R.C. 481=39 Cr.L.J. 
259=41 C.W N. 1344=A I.R. 1938 Cal. 15. 

-S. 478 (17)— Bye-lazv 2 issued under Bengal 

Act III of 1899— Conviction for its violation — 

1 When sustainable. 

In order to sustain a conviction in respect of a 
violation of bye-law 2 which was issued under 
S f59 (18) of the Bengal Act III of 1899 and 
which remains in operation even after the repeal 
of that Act by virtue of S. 25 of the Bengal 
General Clauses Act, it is necessary for the pro¬ 
secution to show that the accused person has 
actually deposited building materials, etc., in a 
public street or on any land vested in the corpo¬ 
ration and that he did so against the terms of a 
I licence granted to him in this behalf or without 
having obtained a licence at all. Where, there¬ 
fore, the evidence adduced is to the effect that 
the deposit of the building materials was actually 
made by a contractor who was engaged in build¬ 
ing a house for the person in whose favour a 
licence for the deposit of building materials was 
issued by the corporation, and there is nothing to 
indicate that the licensee was actually responsi¬ 
ble for depositing the materials, the conviction 
of the latter for violating the terms of his licence 
granted under the bye-law is not sustainable. 
(Edgley, J.) Benode Bf.hari Dhar v. The Cor¬ 
poration of Calcutta. 43 C.W.N. 223. 

-S. 498 and Sch. XVII, R. 62— Grant of 
permission to build—Effect of—Permission in¬ 
fringing Sch. XVII. 

A written permission by the corporation to 
erect a building is not in itself conclusive proof 
that all the requirements of the Act have been 
complied with in respect of that building. It does 
not, protect the owner of the building from 
attack under S. 362 (1) (<;), if the building is 
actually in breach of the provisions of the Act. 

If the building infringes any of the requirements 
of the Act. the permission would appear to be a 
nullity in face of S. 319. (B. N. Rau, J.) Sheikh 
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Nizamuddin v Corporation of Calcutta. 70 C. 

L.J. 311=A.I.R. 1940 Cal. 11. 

- -S.498 and Sch. XVII, R. 62 -Grant of 

permission—When becomes effective—Resolution 
by standing committee granting permission to 
build — Revocation—Power of Committee before 
issue of permission. 

Under S. 498 of the Calcutta Municipal Act, 
every written permission granted under the Act 
must be signed by the Executive officer, and if 
there has been any delegation by the Executive 
officer under S. 12 (3), by the Municipal officer to 
whom the delegation has been made. In other 
words, the grant does not become effective until 
there is a properly signed written permission. If, 
therefore, the Building Standing Committee dis¬ 
covers, after it has confirmed its resolution grant¬ 
ing permission to erect a building but before a 
written permission has actually issued over the 
signature of the proper officer, that the confirma¬ 
tion is in breach of the Act, there is nothing in 
the Act to prevent the Committee undoing the 
mistake and revoking the confirmation. ( B. N. 
Rau. J.) Sheikh Nizamuddin v. Corporation 
of Calcutta. 70 C.L J. 3ll=AIR. 1940 Cal. 
11, 


--“S. 523 (1)— Construction—'"Court having 

local jurisdiction, or by the High Court, as the case 
may be ’—Meaning and effect of—Suit involving 
dispute as to compensation—Amount beyond 
jurisdiction of small cause suit—Jurisdiction- 
High Court or Small Cause Court. 

As between different Courts uf Small Causes, 
t,e., Presidency and Provincial, the jurisdiction is 
local whereas between the Court of Small Causes 
on the one hand and the High Court on the other 
the jurisdiction depends only upon the value of 
the daim The words "having local jurisdiction” 
in b. 523 (1) refer to the Court of Small Causes 
only. The words as the case may be” refer to 
the pecuniary jurisdiction. Where, in a suit in¬ 
volving a dispute as to compensation, the amount 
claimed is in excess of the pecuniary jurisdiction 
of the Court of Small Causes, the latter has no 
jurisdiction to entertain the suit though it may 
have local jurisdiction to deal with the matter. 
The High Court alone has jurisdiction to enter¬ 
tain and decide the suit. ( Nasim Ali and Hen¬ 
derson, JJ.) Bhuiyan Bhaskar Chandra 
Corporation of Calcutta. 40 C.W.N. 764. 

S. 533 Accused absent on adjourned date 
Magistrate, if can hear case in his absence. 

1 he terms of S. 533 cannot be extended against 
the accused in such a n.anner as to entitle the 
lagistrate to hear the accused in his absence 

because he had not appealed on the subsequent 

aWn°rp Wh f 1Ch the Ca — was ad i°urned. In the 

absence of any provision to the contrary in the 
Calcutta Municipal Act, the provisions of the 
Procedure Code will apply, and there¬ 
fore the Magistrate is not entitled to hear and 
determine the case in his absence on the subse- 
quentdate. (Jack, J.) KusumKumari Debiz/ 
Corporation of Calcutta. 168 I c 698—9 R r 
872=38 Cr.L. j. 632=A.I.R. 1937 Cal .218. 

7-S' SM—Prosecuiion under S. 48S—Limita¬ 

tion—Duty of Corporation 

The provisions of S. 534 indicate the necessity 
Jor prompt action and delay in prosecuting an 

offence under the Act is as little to the interest of 
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the Corporation as to that of the rate-prayers. 
Where, therefore, Corporation seeks to prose¬ 
cute certain persons under S. 488 of the Act and 
there is no evidence whatever on the record to 
show when the offence was first brought to its 
notice, it is the duty of the Corporation to esta¬ 
blish that the proceedings although begun at a 
late stage are still within the period prescribed 
bylaw. (Guha and Bartley, JJ.) Corporation 
of Calcutta v. Ganfsh Chandra Dhar. 1936 
Cr.C. 111=A.I.R. 1936 Cal. 20. 

-S. 535 — Applicability — Complaint against 

Corporation—Injunction against Corporation — 
If can be granted—Specific Relief Act. S. % (i). 

Per Mukherjea, J— S. 535 of the Calcutta 
Municipal Act is not intended to be applicable to 
a case where the complajnt is against the Corpo¬ 
ration itself. But even if it is held that it allows 
a proceeding against the corporation and the 
Magistrate can pass a suitable order for remov¬ 
ing or abating a nuisance committed by it, the 
Civil Court is not in any way prevented from 
granting injunction against the Corporation in a 
proper case of actual or apprehended nuisance 
under S. 56 (i) of the Specific Relief Act. (Muk¬ 
herjea and Roxburgh, JJ.) Chandrasekhar v 
Corporation of Calcutta. 186 I.C. 776=12 R C 

518=44 C.W.N. 194=A.IR 1940 Cal 67 


S. 538 Suit against corporation—Necessity 
for notice. 

Upon proper construction of S. 538, the limita¬ 
tion or qualification ,# in respect of any act pur¬ 
porting to be done under this Act” occurring in 

• a m J _ — . 1 1 • ^ • only to persons acting 

under the directions of the corporation, or any 

Municipal officer or servant but also to the cor¬ 
poration, any Municipal officer or servant. 
1 herefore fora suit against the corporation 
notice contemplated by S. 538 is only required if 
the suit is in respect of acts purporting to be 
done under the Act (Lor, Williams. J.) Banco 
Co •^^ LC ^ TTA Corporation. 184 I C 562= 
Cal R 6l4 246 (2)=43 C - W.N. 1173=AI.R. 1939 


7 7 , S - 53 . 8 — against corporation for money 

payable under contrad-Notice, if necessary 
Each issue arising out of the construction and 
application of sections in statutes relating to the 

S 1 O u 'srheH n M°H b,i8a " On t 0f P ublic authorities^ 

must be decided upon the facts and the wording 

sneaking eaCh - PartlCU,ar case - Generally 

speaking such provisions in statute relating to 

do notTn^lv^ ° bhgat,ons of P nblic authorities 
do not apply to suits arising contractu There- 

ane e p-ed S tn 1 h againSt ki the C ? rporation for m °ney 

ma^rfa.l cf, P ? y ? b,e u , nder contract done and 
hrparhpc ll ^ p ied and f° r compensation for 
of art! OM f h °*- e Con y acts is not one ‘in respect 
under thr a!?/ 111 !? t0 be done> by the corporation 

o,H nrr tand - lsas such ‘"attainable "ith- 

^,//ffiLr°A S p n ° tlCe » { °r- the cor Poration (Lort 

tion ^r/t n ^, C V«r CALcUTTA Corpora- 
tion. lo4 I. C. 562=43 C.W N 117**—P p 

246 (2)= A .I.R. 1939 Cal 614 1173 ~ 12 R * C 

—~ S. 559 (52)— Bye-law 13— Validity. 

., A bye-law to be valid must be (1) intra vires 

.I" h 3 rity ^- ° m Sf s it; (2) certain in its 
terms and positive; (3) not repugnant to the 

?£!?? ral aw ’ a " d lastly (4) reasonable. S. 559 
(52), Calcutta Municipal Act, 1899, only gives the 
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Corporation power to make bye-laws with regard 
to places of amusement and entertainment owned 
or cmducted by third parties. It does not give 
the power to make bye-laws for the regulation of 
public parks vesied in the Corporation or of the 

tanks and b .thing places situated there m So 

bye-law 13, as framed under S. 559 (52) of the 
Act, restraining persons from bathing in public 
tanks or ponds in a public square or garden does 
not fulfil the conditions required for a bye-law to 
be valid, and not being reasonable and mt-a vires 

of the authority of the C? r P or ^ tl ° n k° f^c 

a bye-law under S. 559 of the Act bye-law 13 as 

framed is void and inoperative. Such a bye-law 
being void and inoperative as from the time it 
was made. S 25, Bengal General Clauses Act, 
Y?* aoo iy and make the bye-law operative 

does not n ew Act III of 1923. which 

a AcUIlof 1899. under which the bye law 

regaled Act I li o J d Partck ridge, JJ ) Anil 

™* { ?rhatta ChaRVA v. Corporation of Cal- 

Kumar ^tpa 2 Cal. 397=174 I.C. 91 = 

CUTTA I L 1017 Cal 603 

10 R C. 618 =A.I.R. 1937 Gal. 6U5- 


T —'Fort William—Meaning of. 

‘Fort William’ in Sch. I of the Cal- 


T^^wfoa^Act bear their natural and ordi- 
cutta Mun cipal a ci^ ^ ^ the fortlfica(ion and 

lhe y a™ e a enclosed thereby. They do not mean 
tne aic* , from time to time by notification 

th r C ^Vovernor-General in Council under the 

r/ rt^William Act. ( Panckndge, J.) Garrison 
Fort W f ort William vt Corporation of 

CaSutta. 42 C.W.N. 789. 

—(as extended to Howrah), Sch VI, Cl. 5 

_ Applicability—Business carried on partly in one 

^Jlhartlv in another Municipality. 
a i fi vl, S. 5 of the Calcutta Municipal Act as 
^tended to Howrah only provides for cases 
where the trade is carried on at different premises 
within one and the same Municipality. It does 
not apply to the case of a company which carries 
on its trade partly in one and partly in another 
Municipality. In the latter case separate licences 
are required in each Municipality. {Jack, J.) 
Burma Shell Oil Storage and Distributing Co. 
df Tndia Ltd. v. Howrah Mun'Cipality. 63 Cal. 
1203=166 I.C. 402=9 R.C 513=38 Cr L J. 203 
=40 C.W.N. 766=1936 Cr.C. 699 (2)=A.I.R. 
1936 Cal. 477. 

_Sch. XVII, R. 56— Decision by Corpora¬ 
tion on objections after applicant shows cause — 
Time limit. 

No precise period has been prescribed by the 
rules within which the corporation must come to 
a formal decision as to the v Hidity of the objec¬ 
tions raised by it after cause has been shown by 
the applicant. {Edqley. J.) Hiushikf.sh Dutt 
v Municipal Commissioners of Howrah. 44 C. 

W.N 561=A I.R. 1940 Cal. 292. 

Sch. XVII, Rr. 56 and SI—Requisition to 

_ a . a r • ■ a* 


applicant to expose foundations for inspection— 
Nature of—Second inspection held within 15 days 
without further requisition—If entitles Corpora¬ 
tion to extension of time for issuing order. _ 

If on an application under R. 52 for permission 
to erect a building the Corporation issues a re¬ 
quisition to the applicant to expose the founda¬ 
tions of the building in order that they might be 
inspected, the requisition is one for inform ition 
under R. 56 and it cannot be regarded as an objec- 


CAL. MUNICIPAL ACT (1923), Sch. XVII, 
R. 58. * 

tion. The corporation cannot, by merely holding 
a second inspection within fifteen days of the first 
inspection without the issue of any requisition 
for further information under R. 56 (3), acquire 
a right to an extension of time within which it 
must issue the prescribed written order under the 
latter part of R. 57. ( Edgley, J.) Hrishikesh 
Duttz/. Municipal Commissioners of Howrah. 
44 C.W N. 561=A.I.R. 1940 Cal. 292. 

;-Sch. XVII, R. 56 (1) — Requisition for 

information and documents—Power of Corpora¬ 
tion to issue. 

R. 56 (1) of Sch. XVII should not be read sepa¬ 
rately from the remaining sub-rules of R. 56 for 
the purpose of conferring upon the Corporation 
a general residuary power to issue requisitions 
for information and documents at any time, even 
after the procedure laid down in the remaining 
sub-rules of R. 56 has been exhausted. Sub-R. (1) 
is clearly intended to be read with the remaining 
sub-rules of R. 56 and the Corporation can issue 
only one initial requisition mentioning all the 
points on which further information and docu¬ 
ments are required and all objections which it 
may find it necessary to formulate. Such a 
requisition mu>t be issued within fifteen working 
days after the receipt of the application under 
R. 52 for permission to execute the work. 

( Edgley , J.) Hrishikesh Dutt v. Municipal 
Commissioners of Howrah. 44 C.W N. 561= 
A I.R.1940 Cal. 292. 

-Sch. XVII, Rr. 57 and 58 — Order of Cor¬ 
poration—Communication to applicant—Necessity 
for. 

R. 57 contains no express provision on the point 
whether the order of the Corporation, in order 
to be valid, must be communicated to the appli¬ 
cant, but having regard to the particular emphasis 
which is laid on the expression “grant permis¬ 
sion” in Rr. 57and 58. it would appear to have 
been the intention of the framers of the rules that, 
as soon as the Corporation has come to a decision 
on this point, its order must be communicated to 
the applicant and the presumption raised under 
R. 58 will become operative if the order is not 
communicated to the applicant within fifteen 
working days of the date of the decision ( Edgley , 
J.) Hrishikesh Dutt v. Municipal Commis¬ 
sioners of- Howrah. 44 C.W.N. 561=A.I.R. 
1940 Cal. 292. 

-Sch. XVII, R. 57 — "Fifteen days'’—If 

means working days. 

The period of fifteen days which is prescribed 
by R. 57 of Sch. XVII refers to working days. 
{Edgley, J.) Hrishikesh Dutt v. Municipal 
Commissioners of Howrah. 44 C.W.N. 561=A. 
I.R. 1940 Cal. 292. 

-Sch. XVII, R. 58 — Benefit of presumption 

— Waiver. 

An applicant for permission to erect a building 
who has become entitled to the benefit of the 
presumption raised in R. 58 of Sch. XVII, has a 
right to continue his building operations even 
after a belated refusal of his application by the 
Corporation, and he is not liable to be criminally 
prosecuted for it. He cannot be deemed to waive 
this right to immunity in respect of a criminal 
prosecution merely because he submits to the 
Corporation after the order of refusal, an appli¬ 
cation agreeing to abide by its decision, ( Edgley , 
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/.) Hrishikesh Dutt v. Municipal Commis¬ 
sioners of Howrah. 44 C.W.N. 561=A.I.R. 
1940 Cal. 292. 

-■-Sch. XVII, R. 62—Grant of permission to 
build—Effect of—Permission infringing Act. 
See Calcutta Municipal Act, S 498. 70 C L J. 

311. 

—Sch. XVII, R. 62—Resolution by Standing 
Committee granting permission to build—Revo¬ 
cation—Power of Committee before issue’ of 
permission. See Calcutta Municipal Act, S. 498. 

70CL.J. 311. 

CALCUTTA POLICE ACT (IV OF 1866), S. 

3 — Betting slips—If instruments of gaming. 

As gaming includes wagering or betting, the 
slips, if they are used for the express purpose of 
facilitating betting operations, would certainly 
come within the mischief of the definition of 
‘‘instruments of gaming” under S. 3. ( Mukherjea , 
J .) Abdut Latif v. Emperor. I.L.R. (1938) 1 
Cal. 672=67 C.L.J. 82=174 I.C. 974=10 R C. 
741=39 Cr.L.J. 500=A.I.R. 1938 Cal. 237. 

- S. 3 —“ Common gaming house ”— Meaning 
of . 

The premises occupied and kept by a person are 
not ‘‘common gaming house” within the meaning 
of S. 3 unless some fixed charge or profit accrues 
regularly to such person apart from any fluctuat¬ 
ing profit which may occur from time to time 
between the gamblers themselves as a result of 
gambling. (Cunliffe and Henderson, JJ.) Beattie 
v. Emperor. 169 I.C. 87=9 R C. 895=38 Cr.L. 
J. 706= A.I.R 1937 Cal. 84. 

- S. 3 —“Keeping a common gaming house." 

See 42 C.W.N. 1222. 

■ --S. 3 —“Common gaming house”—Meaning 
of—Requisites to be proved—“Instruments of 
gaming”—Gain — Meaning. 

'^2To make a house, room, place, etc., a common 
aming house, two things are necessary, namely: 
1) instruments of gaming must be kept or used 
there, and (2) such instruments must be kept or 
used for the purpose of gain of the person own¬ 
ing, occupying, using or keeping such house, 
room, place, etc. To satisfy the first element, 
slips of paper used for the purpose of facilitating 
betting operations, e g., papers on which bets had 
been recorded are instruments of gaming. To 
satisfy the second element, the intended gain must 
result to the person owning, occupying, using Or 
keeping the place otherwise than as a result of 
betting by him. The chance of profit or the 
actual profit made by the successful gambler is 
not such gain as it is contemplated. To take in¬ 
stances : an entrance fee charged by a person 
owning, occupying or using the place would be 
gain within the meaning of the section. A com¬ 
mission charged by such a person from persons 
winning wagers as a result of betting in that place 
is such gain. A person running a proprietary 
club where he allows gaming or betting would be 
the keeper of a common gaming house, whether 
he himself takes part in betting or not. Such a 
person makes profit or intends to make profit 
from his establishment which profit is not the 
direct result of betting in which he himself may 
have taken part. The mere chance of winning 
wagers is not gain. ( Henderson and R.C. Mitter, 
JJ.) Ranga Lal Sen v. Emperor. 41 C.W.N 123 
=I.L.R. (1937) 1 Cal. 610=167 I.C. 771=9 R.C. 

Q.- D .—47 
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759= 38 Cr.L.J. 449=1936 Cr.C. 1124=A.I.R. 
1936 Cal. 788 % 

-Ss. 3 and 45— Offence — Accused accepting 

marked five rupee note to put on certain horses — 
Liability to conviction. 

Accused was found to have accepted a marked 
five rupee note with instructions to put on certain 
horses. He was found with two others. There 
were no incriminating articles except a racing 
book. 

Held, that the evidence was insufficient to show 
that the place was a common gaming house within 
the meaning of S. 3 and that the mere acceptance 
of the marked five rupee note was not sutficient 
to find the accused guilty under S 45. {Jack, J.) 
Hari Charan Banerjee v. Emperor. 163 I.C. 
152=37 Cr..LJ. 851=8 R.C. 697 (3) —1936 Cr.C. 
582=A.I.R. 1936 Cal. 355. 

-"Ss. 3 and 47— Slips containing records of 

bets on past events—If instruments of gaming. 

Slips of paper containing records of bets which 
are no longer current bets, the events on which 
the bets had been made having already taken 
place, are not instruments of gaming as defined 
in the Calcutta Police Act, when there is no 
proof that the accused or any of them were in the 
house in which they were found for the purpose 
of receiving money shown to be due by the slips. 
Such slips, therefore, are not in themselves evi¬ 
dence under S. 47 of the Act that the house in 
which the accused were found is a common 
gaming house or that they were there for the 
purpose of gaming. (Jack, J.) Torcato v. Em¬ 
peror. 66 C.L.J. 165=41 C.W.N. 1346. 

-Ss. 44 and 47— Accused not present at 
search—Betting materials found in room — If 
sufficient for his conviction. 

Where a person charged with keeping a com¬ 
mon gaming house and permitting a room to be 
used as a gaming house is not present in the room 
at the time of the search, the provisions of S. 47 
do not apply to him personally and the mere fact 
that betting material is found in the room is not 
sufficient to warrant his conviction under S. 44 
when there is no evidence to show that the accus¬ 
ed is the owner or occupier of the room or that 
he realizes commission for allowing other per¬ 
sons to use the room for the purpose of carrying 
on the business of betting. ( Henderson , /.) Ran- 
jitSingha Roy v. Emperor. 174 I.C. 845=39 
Cr.L.J. 493=10 R.C. 731=A.I.R. 1938 Cal. 273. 

‘ ^ s r \ ^... anc * 3 —Keeping common gaming 
/touse- Liability of unauthorised book maker — 
Proof of profit apart from profits of betting—If 
necessary- 

It is forbidden by law to keep a book and to 
receive bets on hores-racing outside the enclosure 
of the race course. If a person takes a room 
outside the race course and receives bets from 
any one who comes to him and in fact makes 
himself an unauthorised book-maker, he would 
come under the mischief of keeping a common 
gaming house as defined in S. 3 of the Calcutta 
Police Act. In such a case, it would not be neces¬ 
sary to show that he, as an unauthorised book 
maker; was making any profit beyond what he 
made by his book-making. (M.C. Ghose, J. 
Kali Charan Bania v. S,K. Brahmachari. 42 
C.W.N. 1232. 
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__Ss. 44 and 47— Search under S. 47—Effect 

and value of—If conclusive as to guilt. 

The result of a search under S. 47 is that there 
is evidence before the Magistrate which would 
entitle him as a Court of fact to find that the 
searched premises were in fact a common gaming 
house ; but it would not entitle him in absence of 
direct evidence to presume anything whatsoever 
with regard to the guilt of a person charged with 
a soecific offence under S. 44. ( Cunltffe and Hen - 
derson JJ .) Beattie v . Emperor 199 I.C 87= 
9 R C 395=38 Cr.L.J. 706=A.I.R. 1937 Cal. 

84. ^ * 

--S. 45— Onus of proof. 

In a case under S. 45 the onus clearly lies upon 
the prosecution to show that the house in which 
the accused was found was a common gaming¬ 
house as defined in S. 3 of the Act In order to 
Satisfy the requirements of this section, it would 
he for the prosecution to show that instruments 
of gaming were kept or used in that house for the 
credit or gain of the person, owning, occupying, 
P • „ nr Weeing such house. (Edgtey, J.) Su- 
U ^ g KuMAR Roy “ Emperor. 182 I.C. 986=12 
r H C 123 (2)=40 Cr.L.J. 724=A.I.R. 1939 Cal. 

326. ^ ^ 47 — Construction and scope — 

Necessity of strict construction and compliance . 

Per Henderson, J . —In order to determine whe- 
ther S 47 of the Act applies it is necessary to see 
«/h#»ther there was a proper search within the 
orovisions of S. 46. Unless the provisions of 
these sections are strictly interpreted and com¬ 
bed with, there can be no doubt that persons 
will be improperly convicted. ( Henderson and 

j ? r Miner JJ .) Ranga Lal Sen u. Emperor. 
TER (1937) 1 Cal. 610=167 I C. 771=9 R.C. 
759-41 C W.N. 123=38 Cr.L.J. 449=1936 Cr.C. 
U24=A.I.R. 1936 Cal. 788. 

_S. 47 — Betting slips seized from a room—If 

evidence of common gaming house. 

Betting slips written out for the purpose of 
facilitating betting not within the race course with 
licensed book makers or by means of a totalisator, 
but within a room where they were seized, are 
instruments of betting and are, therefore, evi¬ 
dence under S. 47 of the Calcutta Police Act to 
show that the room in question was being used as 
a common gaming house, although the betting 
slips were seized at a time when betting opera¬ 
tions were not going on. (Nasim Ali, J ) Phani 
TtwnosHAN Kumar v. Emperor. I.L.R. (1937) 

1 Cal 471 = 172 I.C. 146=10 R.C. 347=39 Cr.L. 
J. 89=A.I R. 1937 Cal. 637. 

_S. 47— Interpretation—If creates a pre- 

ftitttptioti. 

Though the words "until the contrary is made 
to appear" in S. 47 are rather appropriate to a 
presumption in the technical sense of the word, 
vet the absence of any word like “may presume" 
or “shall presume" in the section is very much 
significant; the discovery of the instrument of 
earning in the place on a proper search which is 
contemplated by the Act would be an evidence 
not only to prove the existence of these instru¬ 
ments in that place, as an element to constitute a 
common gaming house but it would be an evi¬ 
dence on the other point also, as regards the 
making of profits or gain by the owner or occu¬ 
pier etc., of the place; although according to the 
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ordinary law it cannot be treated as an evidence 
of the other fact. When the prosecution relies 
Hp on :f the accused can certainly explain away 

the whole circumstances and “show the contrary" 

aS /r • sec ^° n J ays down. If the explanation is 
sufficient, the evidence practically loses its force;, 
if on the other hand no explanation or evidence 
to the contrary is coming from the side of the 
accused, a duty is cast upon the Court, to weigh 
and appraise the evidence in the best manner 
possible and he may if he thinks proper convict 
the accused on this evidence, though he is not 
bound to do so. A.I.R. 1936 Cal. 788, Rel. on. 
(Mukherjea, J.) Abdul Latif v. Emperor. I.L. 
R (1938) 1 Cal 672=67 C.L.J. 82=174 I.C. 974 
=10 R C. 741=39 Cr. L.J, 500=A.I.R. 1938 Cal. 

— 7~ S \, W—Scope and effect — Presumption 
under—Nature and effect. 

The expression “It shall be evidence, until the 
contrary is made to appear" in S. 47 does not 
create a presumption in the technical sense in. 
which that term is used in the Indian Evidence 
Act. In that case the Magistrate would be 
bound to convict unless the defence gives rebut¬ 
ting evidence of a negative character. But in 
nearly every case, it would be difficult if not im¬ 
possible for them to do so. The natural meaning 
of the words is that the finding of certain things 
shall be evidence that the place is a common 
gaming house. Packs of cards may be found in 
hundreds of places which are not common gaming 
houses and it would be transparently absurd to 
say that the finding of a pack of cards in a house 
would be evidence that that house is a common 
gaming house. This section was intended to 
create a special rule of evidence, because in view 
of the preliminary provisions, there is not this 
absurdity in a case when there had been a proper 
search under S. 46. S. 47 only raises a presump¬ 
tion of fact, and so a rebuttable presumption. If 
a search warrant is issued under S. 46, and if on 
a search made on the basis of a warrant, instru¬ 
ments of gaming are found at the place or on the 
person gaming, this fact would be evidence of 
the further fact that the place is a common gam¬ 
ing house. The effect of such evidence may be 
nullified by other evidence on the record. ( Hen¬ 
derson and R.C. Mitter, JJ .) Ranga Lal Sen v. 
Emperor. I.L.R. (1937) 1 Cal 610=167 I.C. 771 
=9 R.C. 759=41 C.W.N. 123=38 Cr.L.J. 449= 
1936 Cr.C. 1124=A.I.R. 1936 Cal. 788. 


-S. 47— Search warrant by competent autho¬ 
rity-issue of—Effect — Presumption—Specific 
evidence as to recitals in warrant—Necessity for. 

Where a warrant under S. 47 is issued by a 
competent authority, and it recites the facts that 
an information on oath had been received and 
that an inquiry had been made, and then states 
that that authority had reason to believe that the 
place to be searched is a common gaming house,, 
the presumption attaching to the regularity of 
official acts would be attracted, and it would not 
be incumbent on the Crown to lead evidence on 
the point indicated above. ( Henderson and R C. 
Mitter, JJ.) Ranga Lal Sen v. Emperor. I.L. 
R. (1937) 1 Cal. 610=167 I.C. 771=9 R C. 75* 
=41 C.W N. 123=38 Cr.L.J. 449=1936 Cr.C. 
1124=A I.R. 1936 Cal. 788. 
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CAL. SURVEY ACT (1887), S. 22. 


. Ss. 47 and 3—Slips containing records of 

bets on past events—If instruments of gaming. 
See Calcutta Police Act, Ss. 3 and 47. 41 C. 
W.N. 1346. 

-S. 78-A— Notice issued after commence - 

ment of trial—Validity 

The provisions of ihe Criminal Procedure Code 
regarding investigations by the Bengal police do 
not apply to investigations by the Calcutta police. 
The Calcutta Police Act itself does not contain 
any rules of procedure regarding the conduct of 
investigation by the Calcutta police. Hence, a 
notice issued under S 78-A after commencement 
of trial of some accused cannot be held as ultra 
vires because in\estigation cannot be supposed to 
have come to an end the moment a chalan is put 
up. (Patterson, J.) Dwarika Nath i'.Emperor. 
177 I C. 171 = 11 R.C. 212=39 Cr.L.J. 842=A.I 
R. 1938 Cal. 545. 

CALCUTTA PORT ACT (III OF 1890)- 
Exercise of statutory powers by railway owners 
and employees—Pipes of local authority under 
railway line—Agreement that work to be done to 
pipes by railway owners at local authority's ex¬ 
pense — Local authority’s property flooded through 
alleged negligent acts of railway owner's em¬ 
ployees — Work done in exercise of statutory 
powers—Suit for damages—Claim based on omis¬ 
sion to perform statutory duty — Liability. 

A statutory body constituted under the 
Calcutta Port Act of 1890 were the owners and 
operators of a double-track railway. A local 
authority had a pumping station near the railway 
to which water was led from a river by four 
pipes which passed beneath the railway The 
railway owners having decided to lower the rail¬ 
way line at a certain point in order to do away 
with the inconvenience of a level crossing exist¬ 
ing there, were obliged to lower the local autho¬ 
rity’s four pipes and duly did so, carrying the 
pipes below the railway line, as lowered, in three 
brick tunnels. Subsequently the local authority 
wished to increase their supply of water from the 
river, which involved the laying of an additional 
pipe line. As the new pipe also had to cross the 
railway line, it was agreed by letters passing bet¬ 
ween the parties that the railway owners' staff 
should do the work of laying it at the local 
authority's expense. As the result of a severe 
fall of rain flooding took place, and the local 
authority’s pumping station was flooded and 
damaged. The local authority alleged that the 
flooding of the pumping station was due to two 
holes made and kept open by the railway owners' 
superintendent. The holes in question had been 
made by the superintendent directly in connection 
with the project of laying the additional pipe 
line for the local authority. The railway owners 
denied negligence and contended that they were 
in any event protected as the shit was not insti¬ 
tuted within three months, which constituted the 
special period of limitation under S. 142 of the 
Calcutta Port Act, 1890. 

Held, that the statutory body were not acting in 
the capacity of private contractors. The work 
that was done was of an exploratory character, 
and the above body did not divest themselves of 
their statutory capacity and did not assume some 
other capacity in having the work done. 

Held also without deciding the plea of negli¬ 
gence, that the local authority having requested 


the railway owners, a statutory body, to do cer¬ 
tain work, and the railway owners and tlieir 
employees having acted in exercise of their 
statutory powers, the action was barred by S. 142 
of the Calcutta Port Act. The words "or pur¬ 
porting or professing to be done” in S. 142 of the 
Act postulate that work which is not done in 
pursuance of the statute may nevertheless be 
accorded its protection if the work professes or 
purports to be done in pursuance of the statute. 

Held, further, that the Calcutta Port Act of 
1890 afforded protection not only in respect of a 
claim based on alleged breach of a statutory duty 
but also in respect of one based on an alleged 
omission to perform such a duty. (Derbyshire, C. 
J. and Costello, J .) 63 C. 592, reversed. (Lord 
Allness.) Commissioner fur the Port of Cal¬ 
cutta v. Corporation of Calcutta. I.L.R. (1938) 
1 Cal. 440=64 I.A. 363=40 Bom.L.R 6=31 S.L. 
R. 686=41 CWN 1317=1937 A L.R. 737= 
1937 O L.R. 473=3 B.R. 777=10 R.P.C. 83= 
1937 A L.J. 1042=46 L W. 721 = 1937 M.W.N. 
1208=1937 A.WR. 1131=66 C.L.J. 188=170 
I C 332=A.I,R. 1937 P.C. 306=(1937) 2 M L.J. 
594 (P C.V 


S. 84 —Applicability — Illegal erection — 
Making additions to — Offence , 

W here the original wall itself is an illegal erec¬ 
tion, the making of additions or re-erecting part 
of it brings the case within S. 84 It is no 
defence in such a case to plead that the accused 
was only re-erectirg a part of it. (Henderson 
and R. C. Mitter, J J .) Gangf.ya Narotham 
Sasiri v. Empfror I L R. (1937) 1 Cal. 603= 
168 I.C 972=38 Cr L.J. 666=9 R.C. 887=A.I. 
R. 1937 Cal. 45. 

CALCUTTA SURVEY ACT (I OF 1887)— 

Maps prepared by Municipality under—Entries in 
—Presumption of correctness—Evidence Act . 
5. 83. 


The Calcutta Survey Act, no doubt, contains no 
provision for a statutory presumption of correct¬ 
ness to attach to the entries in the maps prepared 
by a Municipality under the Act; but the maps 
being prepared under the authority of Govern¬ 
ment, a presumption of correctness attaches to 
thtm under S. 83 of the Evidence Act. (Rowland, 
J.) Jagan Koeri v. Chairman of the Gaya 
Municipality. 4 B.R. 71=10 R.P. 251=171 
I.C.732=18 Pat.L.T. 464=A.I.R. 1937 Pat. 567. 

“" “S. 22 Applicability—Suit for declaration 
of title and possession-—Claim to area in excess 
of area included within demarcated boundaries — 
Suit brought beyond one year—If barred. 

. cannot be held that a mere declaratory suit, 
t.e, for declaration of title, is not a suit to set 
aside any demarcation of boundaries. The boun¬ 
daries stated in the Survey are supposed to cor¬ 
respond with the title, and, therefore, any deci¬ 
sion affecting the title necessarily affects the 
boundaries that have been demarcated. And 
where a plaintiff sues for a declaration that his 
title exists over an area in excess of the area 
included within the boundaries that have been 
demarcated, the suit in effect is one to set aside 
the demarcation of the boundaries, and will be 
barred if not brought within the period limited 
by the section. (Agarwala , J j Municipal 
Commissioner of the Gaya Municipality v, Mt 
I Rupkali. 3 B.R. 776=18 Pat.L.T. 466=171 I 
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C. 45=10 R.P. 159=1937 P.W.N. 665=A.I.R. 
1937 Pat. 516. 

—S. 22 —Scope and effect—Failure to sue 
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within one year—If fatal—Suit for declaration 

after one year—If ba/red—Bengal Tenancy Act 

Distinction. . . , 

S. 22 of the Calcutta Survey Act definitely bars 

any suit not brought within one year from the 

date of the notification approving the survey if 

the object of the suit is to set aside any de«narca- 
tionof boundaries made under the Act Tie 

scope of the section is quite d, ff"ent tetter 
of the Bengal Tenancy Act Under the latter 

Art an entrv in the record-of-righta merely 

provides a piece of evidence to which a statutory 
proviaeb a picw statutory consequence 

presumption attaches w o * a 4 suit to 

chaBe W nge f an?nt?y eg in «he tecord-of-rights, except 
cnanenge nc *. j n which such an entry is 

that in any % must be presumed to be correct 

PU !r,rl e nrrarv^s Proved by evidence. That 
until the con y g 22 of the Calcutta Survey 

£c n t 0t '^suB for a dec.aration, if ,n effect it is 

Act . • o«ide the demarcation of the boun- 
one to set birred unless brought within 

dar.es, would be^^ / } Nlu?fICIpAL C ommis- 

° nC y fn»r\YA MUNICIPALITY V. RUPKALI. 171 

! r 45 -lOR P. 159=1937 P.W.N. 665=3 B.R. 
? 76=18 Pat L T 466=A I R 1937 Pat. 516. 

PANNING COLLEGE AND BRITISH 
INDIAN ASSOCIATION CON TRIBU- 
TION ACT, Ss. 3 and A— Suit for declaration 
that plaintiff is not liable to make contributions 
hut that defendant is liable—Maintainability— 
rj P Land Revenue Act, S 233 (m) —Plaintiff 
obtaining under-proprietary rights under deed of 
gift from Talukdar—Liability to make contnbu - 

‘Tiuit for a declaration that the plaintiff is not 
liable to make contributions towards the Canning 
College and the British Indian Association but 
that the defendant is liable for the same, is not 
barred by S. 233 (m) of the Land Revenue Act. 
The contributions in question are, no doubt, 
realizable as revenue within the meaning of Cl. 
( m ) of S. 233, but the suit does not fall under 
that clause. Where under a deed of gift execut¬ 
ed by the talukdar, the defendant is to hold the 
entire taluka as a superior proprietor and the 
plaintiff is to be proprietor of only under-prop¬ 
rietary rights in the villages gifted to him, the 
defendant alone is liable to mike the coniribu- 
tions under S. 3 of the Canning College and 
British Indian Association Contribution Act and 
not the plaintiff who as under-proprietor is 
liable to pay the amount fixed by the deed of gift 
to the talukdar and is not liable to pay land 
revenue to Government as such. ( Nanavutty and 
Zia-ul-Hasan, JJ .) Mahomed Imtiaz Ali Khan 
v Mahomed Akbar Husain Khan. 13 Luck. 
279=168 I.C. 361=9 R.O. 474=1937 O.L.R, 
277=1937 O.W.N. 566=1937 R.D. 281=A.I.R. 
1937 Oudh 323. 

CANTONMENT— Peshawar—Cantonment land 

—Ownership—Burden of proof. 

Where Government once owned land in a can¬ 
tonment to which General Order No. 179 of 1836 
applied, the occupiers of the buildings thereon 
are licensees and the onus is upon the occupiers 
of buildings to show that they are not licensees 
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but owners of the land on which the buildings are 
situated. Where lands did belong to Government 
after the Peshawar cantonment came into exist¬ 
ence, but before passing into private occupation 
and the General Order No. 179 of 1836 or any 
order or regulation embodying its principles 
applied to Peshawar Cantonment at and after its 
inception in 1851, the onus is on the occupiers to 
show that the original private occupation was not 
that of a licensee and that they themselves were 
not licensees holding tinier cantonment tenure. 

( Middleton, J.C. and Mir Ahmad, A J.C.) Sujan 
Singh v. Secretary of State. A.I.R. 1936 Pesh. 
217. 

CANTONMENTS ACT (II OF 1924), Ss. 55 
(2) and 68 (3)— Invalid constitution of the 

Assessment committee—If cured by S. 55 (2)— 
Assessment proceedings — Legality. 

Where the Cantonment Board appointed an 
Assessment Committee under S. 68 (3) of the 
Cantonments Act to which nominations were 
permitted to be made by persons not belonging 
to the Cantonment Board, the Committee is not a 
validly constituted one. But the defect is not 
cured-by S. 55(2) of the Act for the words 
‘Committee of a Board' occurring therein means 
only a Committee appointed by the Cantonment 
Board under S. 44 ( 1 ) (e) of the Act. Hence 
the assessment proceedings of the Board are 
illegal. {Norman.) Cantonment Board, Nasira- 
bad v. Shri Narain. 1939 A.M L. J. 1. 

-Ss. 66 and 104— Failure to enter amount 
of assessment—Illegality or irregularity—Condo¬ 
nation. 

When a list fails to show that which the law 
expressly directs, it should show, there is an 
illegality and not merely an irregularity such as 
might be condoned under S. 104 of the Canton¬ 
ments Act. Hence the omission to enter in the 
list framed under S. 66 of the Caotonments Act. 
the amount of the assessment is an illegality 
affecting the merits of the case. {Norman). 
Cantonment Board, Nasirabad v. Shri Narain. 
1939 A.M.L.J. 1. 

--^S. 68 ( 8 )—Assessment Committee on 

nominations by persons not belonging to Canton¬ 
ment Board—Committee not validly constituted. 
See Cantonments Act, Ss. 55 (2) and 68 (3). 
1939 A.M.L.J. 1. 

— Ss. 83 and Si-Scope—Jurisdiction of 
Civil Court—Suit for refund of tax levied by 
cantonment authority or for injunction restraining 
levy — Competency. 

Section 84, Cantonments Act, affords a remedy 
to an injured person against the levy of a tax 
from him, which has been imposed under the 
Cantonments Act. Not only that, but S. 88 of the 
Act provides that an order passed by the appel¬ 
late authority mentioned in S. 84 shall be final. 
Under the circumstances, the remedy of a person 
to resort to a Civil Court for refund of the 
excess tax levied from him or for an injunction 
restraining the Cantonment Authorities to levy 
the alleged excess tax in future is clearly barred. 

(Rttpchand Bilaram, J.C. and Lobo, A.J.C.) 
Ibrahimji Ismailji v. Cantonment Board, 
Hyderabad. 172 I.C. 732=10 R.S. 182=A.I.R. 
1937 Sind 305. 

——S. 84— Scope of—‘Assessment’ and ‘levy’— 
Construction. 
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It is a very narrow construction of the words 
‘assessment’ and ‘levy’, if S. 84 is construed to 
mean that an appeal lies only against the quantum 
of the tax or against the legality of its imposi¬ 
tion. ‘levy’ means imposition, but net merely 
general imposition of a tax but the particular 
imposition on the individual affected. It is 
difficult to hold that S. 84 applies only to valua¬ 
tions of immovable property or questions of the 
legality of a tax. S. 84 is a general section on 
giving a right of appeal in all cases. Nor is 
there any restriction on the grounds for such an 
appeal. (Weston.) Kishen I al v. Cantonment 
Board, Nasifabad. 1938 A M.L.J. 18. 

—-S. 84 (2) —Reference under—Several 

appeals — Procedure. 

A single refererce under S. 84 (2) of the Can¬ 
tonment Act by the Income-tax Officer in respect 
of several appeals is irregular. He should either 
make as many references as there are appeals, or 
should make a reference in one of them and then 
decide the rest in accordance with the answer 
received. (Norman.) Cantonment PoaRd, 
Nasifabad v. Shri Narain. 1939 A M.L.J. 1. 

“ —S. BS—Suit for refund of tax lezied — 

Jurisdiction of Civil Court. 

In cases where the plaintiff is demanding a 
refund of the amount of assessment or tax 
levied under the Cantonments Act, if the Court is 
of opinion that ihe tax is ultra vires of the Act, 
then the Civil Court will have jurisdiction. If 
however the Court is of opinion that the tax is 
intra vires of the Act, then it would not be open 
to the Civil Court to go into the question whether 
the tax is excessive or w hether it has been rightly 
levied. ( Abdul Rashid, J.) Abdul Ghafur v. 
Cantonment Eoard. Kasauli. 184 I.C. 469=12 
R.L. 230=41 P.L.R. 597=A.I R. 1939 Lah. 147. 

S. 99 (2)— Water tax—If a tax on Pro¬ 
perty. 


Water tax is payment for water received and 
not a tax on property, for the notification impos¬ 
ing the tax provides that the tax shall not 
be levied in respect of such period during which 
water, owing to shortage of supply or any other 
cause, has not been available. (Norman.) Can¬ 
tonment Board, Nasirabad v. Shri Narain 

_ . 1939 A.M.L.J. 1. 

-—S. 104—Illegality and irregularity— Condo- 

?nJ lor V7^ eS A t -»<See Cantonments Act, Ss. 66 and 
104. 1939 A M.L.J 1. 

—S. 106 (c)—// ultra vires— Government of 
India Act, 1919,5.?. A5-A and 84 (2)—India and 
Burma (Transitory Provisions) Order, 1937 and 
Government of India (Adaptation of Indian 
Laws) Order, 1937— Effect of. 

Under the Devolution Rules framed under the 
Government of India Act, 1919, 'cantonments’ 
was a central subject and so were criminal law 
including procedure and all other matters not in- 
duded among provincial subjects. On the other 
hand, administration of justice’ was a provincial 
subject and in express terms included constitu¬ 
tion, powers, maintenance and organisation of 
Civil and Criminal Courts, ‘ubject to legislation 
by the Indian Legislature as regards Courts of 
criminal jurisdiction. The Indian Legislature 
Passed an enactment, the Cantonments Act (II of 
1924), S. 1C6 (c) of which provided for the for¬ 
mation of cantonment funds to which were to be 
credited all fines recovered from persons con¬ 


victed of certain offences committed within each 
cantonment. The United Provinces instituted a 
suit against the Central Government represented 
by the Governor-General in Council for a decla¬ 
ration that S. 1C6 (r) of the Cantonments Act 
was ultra zdres the then Indian Legislature, that 
all fines imposed and realised by Criminal Courts 
for offences committed within the cantonment 
areas should be credited to the provincial 
revenues and that the plaintiffs were entitled to 
recover and adjust all such sums wrongly cre¬ 
dited to the cartonment funds since 1924. 

Held, (t) that under the Devolution Rules fines 
imposed by Criminal Courts could be properly 
credited to provincial revenues as receipts ac¬ 
cruing in respect of the administration of justice 
cnly if not otl erwise appropriated by competent 
authority ; the central subject 'criminal law, in- 
cludirg criminal procedure’ included the power 
to legislate with respect to the destination of 
fines imposed for criminal offences, and S. 106 (c) 
of the Act was not ult/avires', (it) even assum¬ 
ing that S. 1C6 (r) related to a provincial subject 
under the provisions of S. 84 (2) of the Govern¬ 
ment of India Act, 1919, the competence of 
Indian I egislature to enact that section could not 
be questioned in a Court of law ; (Hi) that as 
S. 1C6 (c) was a law' in force immediately before 
the commencement of Part III of the Constitu¬ 
tion Act, under the India and Burma (Transitory 
Provisions) Order, 1937, para. 4 (a), such fines 
credited to the contonment funds must be 
deemed not to form part of the revenues of the 

United Provinces till 31st of March, 1939; (tv) 
as S. 106 (c) has been deleted by the Government 
of India (Adaptation of Indian Laws) Order, 
1937, all such fines must be credited to the pro¬ 
vincial revenues from 1st April, 1939. (Gwyer, 
C.J., Suloiman and Varadachariar, JJ ) The 
United Provinces v. The Governor-General in 
Council. 1939 F.C.R. 124=11 R.F.C. 44 (2)= 
180 I.C. 863=5 B.R. 554=40 Cr.L.J. 403=1939 
O.L.R. 246=2 Fed L.J. 123=50 L.W. 209= 
1939 P.W.N. 555=1939 M Cr.C. 213=±I L.R. 
(1939^ Kar. 98=1939 M.W.N. 750=A.I.R . 1939 
F.C. 58=(1939) 2 M.L.J. (Supp.) 1. 

-Ss. 210 (1) (g) and 213— Person served 

with notice prohibiting him from selling fruit — 
Person allou ed to continue business on represen¬ 
tation—Person applying for licence without Pay¬ 
ing prescribed fee—No licence issued—Summary 
trial and conviction — Legality. 

A person was served with a notice by the 
Cantonment Authority prohibiting him from sell¬ 
ing fruit in his shop. The person represented to 
the authoriiy that he had been carrying on busi¬ 
ness for a long time whereupon he was allowed 
to continue business. Pie then applied to the 
authority for a licence but did not pay the pres¬ 
cribed fee and no licence was issued. He was 
tried summarily under Ss. 210 (1) (g) and 213 
and was convicted. 

Held, that tl e conviction could not be inter¬ 
fered with in revision as under the circumstances 
the person cc uld not take advantage of S 210 (3) 
owing to his own conduct in applying for licence 
and not taking it out subsequently. 

Held, further, that the case should not have 
been tried summarily as the question of compen¬ 
sation might have arisen under certain circum¬ 
stances. (Jai Lai, J.) Naru Ram v. Executive 
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Officer, Cantonment Board, Multan Canton¬ 
ment. 175 I.C 544=10 R.L. 742=39 Cr.L.J. 
653=A.I.R. 1938 Lah. 427. 

—S. 236 (1)— Pimp—Liability to prosecution. 
There is nothing in the wording of S. 236 (1) 
which requires that the person importuning must 
importune to the commission of sexual immora¬ 
lity with himself or herself. A.I.R 1926 Bom. 
227, Rel. on. (Allsop and Ganga Nath, JJ.) Em¬ 
peror v. Narain. 58 All. 684=160 I.C. 884=8 
R A 670 (2)=37 Cr.L.J. 372=1936 A.L.J. 193= 
1936 A W.R. 115=1936 A.Cr.C. 38=1936 Cr.C. 
132=1936 All. L.R. 189=A.I.R. 1936 All. 129. 

-S. 236 (2 )—Proper complaint—-Require¬ 


ments. . A . , 

A complaint under S. 236 was sent in writing by 

a Regimental Provost Sergeant to a Sub- 
Inspector of Police who forwarded it in original 
to the Magistrate. The Magistrate acted upon 
the complaint. The Regimental Provost Sergeant 
was a member of the military police and was 
authorised to make complaints under S. 236. A 
part of the offence was committed in presence of 

that a proper complaint was made to the 
Magistrate in accordance with the provisions of 
c Z36 (2) (Allsop and Ganga Nath, JJ.) em¬ 
peror. Narain. 58 All. 684=160 I.C. 884=8 
R A 670 (2) =37 Cr.L.J. 372=1936 A.L.J. 193 
—•1936 All L.R. 189=1936 A.W.R. 115=1936 A. 
Cr C 38=1936 Cr. C. 132=A.I.R. 1936 All. 


129. 

* —S. 259— Magistrate acting under — Jurisdic¬ 
tion — Limits. 

A Magistrate acting under S. 259 of the Can¬ 
tonments Act has jurisdiction to decide whether 
the conditions under which the Cantonment 
Authority can resort to him are fulfilled or not. 
But he is not entitled to go into questions for 
which a separate remedy exists under the Act to 
the person from whom recovery is sought. 
(Weston.) Kishen Lal v. Cantonment Board, 
Nasirabad. 1938 A.M L.J. 18. 

_S. 259— Remission of tax — Revocation — 

Claim to recover money due—Nature of. 

Where there is a revocation of certain remis¬ 
sion of tax and the Cantonment Board applies 
under S. 259 of the Cantonments Act for re¬ 
covery of the amounts due, its claim is only for 

arrears of taxes. The circumstance that the 
amount was once remitted does not change the 
nature of the claim. (Weston.) Tara Chand v. 
Cantonment Board, Nasirabad. 1938 A.M.L.J. 
106 . 

S. 259 —Scope of—If confined to arrears 


prior to amendment. 

S. 259 of the Cantonments Act is not neces¬ 
sarily confined to arrears of taxes due prior to 
the amendment. The amendment creates no 
fresh liability to pay nor does it in any way en¬ 
large the liability. It merely provides a proce¬ 
dure for recovery. (Weston.) Tara Chanda. 
Cantonment Board, Nasirabad. 1938 A.M,L.J. 


106 . 


,g 280 —Rules—Land Administration Rule, 
r, 13 _ Letter by Government of India and Reso¬ 

lution by Cantonment Board condoning encroach- 
men t _ if confer title on person encroaching. 

When persons encroach on cantonment land, 
mere condonation by the Cantonment Board can¬ 
not confer on those persons title to the land en- 


CARRIAGE OF 

(1925), S. 2. 


GOODS BY SEA ACT 


croached upon. A letter by the Government of 
India to the Cantonment Board reciting that the 
encroachments have been condoned by lapse of 
time does not confer any title to the land on the 
person encroaching; the letter is not law but only 
an executive instruction to the Board ; nor does 
a resolution by the Cantonment Board passed in 
pursuance of such a letter reciting that the en¬ 
croachment is “old and condonable”, confer any 
legal title on the person encroaching. Title to 
land cannot be conferred by condonation. (Nor¬ 
man). Nanga v. Amra and Cantonment Board, 
Nasirabad. 1936 A M.L.J. 44. 

CANTONMENTS (HOUSE ACCOMMO¬ 
DATION) ACT (VI OF 1923), S. A—Applica¬ 
bility—Licences given under General Order 
No. 179. 

Cantonments (House Accommodation) Act, 
1923, S. 4, clearly does not apply to a licence 
under General Order No. 179 unless the Secretary 
of State and the other party entitled consent to 
be bound by the terms of the Cantonments 
(House Accommodation) Act and consent in 
writing. (Young, C.J. and Monroe, J.) Shamas- 
ul-Nihar Fazal Elahi v. Secretary of State. 
164 I.C. 1046=9 R.L. 187=A I.R. 1936 Lah. 
582. 

- S. 7 — Reasonable rent — Criterion. 

The best criterion for arriving at a reasonable 
figure of rent of a house is to find out the rent 
of bungalows in the locality. (Mir Ahmad, J.) 
Attar Singh v. Secretary of State. 182 I.C. 
566=12 R. Pesh. 6=A.I.R. 1939 Pesh. 22. 

-S. 15 — Landlord contesting question of 

rent—Provision for payment to him of rent fixed 
by officer—Need for. 

There should be some provision in the Act 
that where a house has been taken over and the 
question of rent is contested by the landlord the 
amount fixed by the officer commanding should 
be paid to the landlord without prejudice to his 
right to fight in Court the question of the en¬ 
hancement of the rate of rent. (Mir Ahmad, J.) 
Attar Singh v. Secretary of State. 182 I.C. 
566=12 R. Pesh. 6=A.I.R. 1939 Pesh. 22. 

-—S. 15 — Reference under—Mortgagee not in 

possession of property acquired on lease If 
necessary party. 

The Cantonments (House Accommodation) Act 
only refers to an owner. A notice is issued to 
an owner and if there is any person in occupation, 
to the occupier, and it is the owner alone who 
can make a reference to the Civil Court. Hence 
in a reference under S. 15 the owners are not 
bound to make a mortgagee who is not in pos¬ 
session of the property acquired on lease a 
party and his non-joinder will not defeat the 
suit, although it is advisable that the mortgagee 
should be added under O. 1, R. 10, C. P. Code, not 
as necessary party but as a person whose presence 
before the Court is necessary “in order to enable 
the Court effectually and completely to adjudi¬ 
cate and settle all the questions involved in the 
suit." (Mir Ahmad, A.J.C .) Ganga Ram 
Secretary of State. 167 I.C. 158—9 R. Pesn. 
80=A.I.R. 1937 Pesh. 17. 

CARRIAGE OF GOODS BY SEA ACT 
(XXVI OF 1925), S. 2, Art. IV, R. 2 (q)— Ap¬ 
plicability and scope—Lighter transporting goods 
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CARRIAGE OF GOODS BY SEA ACT 
(1925), Sch. I. 

from wharf to steamer lying at anchor in the 
roads—Loss of goods due to fault of tindal — 
Liability of owners of lighter. 

The rules made under the Carriage of Goods by 
Sea Act of 1925, apply by reason of S. 2 ot that 
Act, only to the carriage of goods by sea in ships 
carrying goods from any port in British India to 
any other port whether in or outside British 
India. A lighter transporting goods from the 
wharf to a steamer lying at anchor in the roads 
<loes not come within the purview of S. 2 of the 
Act. Even if the lighter be held to be a “ship” 
cl. ( q) of R. 2 of Art. IV of the schedule to that 
Act would make the owners of the lighter liable 
for the loss caused by the fault of their agent, 
the tindal. A common carrier is liable for the 
loss of goods entrusted to him for carriage unless 
the loss be due to an act of God or of the King's 
Enemies. {Wadsworth, J .) Dhanamma v. Coro- 
mandal Co., Ltd., Cocanada. 1939 M.W.N. 216 
=185 I.C. 16=12 R.M. 517=49 L.W. 341=A.I. 
R. 1939 Mad. 401=(1939) 1 M.L.J. 235. 

~ 7 ” Sch. I, Art. Ill, Para. 6 — Construction — 
Period of one year—If can be extended. 

The period of one year fixed in Para. 6 , Art. 3, 
Sch. I is to be construed strictly and is not to be 
allowed to be extended by vague and indefinite 
arguments and pleas. Where a ship leaves the 
port on a particular date, she must be deemed to 
have deliyered the cargo to the consignees within 
the meaning of para. 6 , Art. 3, and it is not open 
to the consignees to take advantage of a survey, 
which has been unduly delated, in order to extend 
the period of time. (Davis, J.C. and Mehta. A.J. 
C.) Haji Shakoor v. Volkart Bros. 168 I.C. 
33°=9 R.S. 233=30 S.L.R. 345=A.I.R. 1937 
Sind 11 . 

Art. UI, Para. 6 — Port trust—If 
agents of shipowners. 

The Port Trust are not the agents of the ship¬ 
owners to hold identified and ascertained consign¬ 
ments indefinitely at the will of the consignees, so 
as to make the shipowners liable for the loss 
caused to the consignments, although in parti- 
cular cases it may well be that they are agents of 
the shipowners for the limited purpose of identi- 
xying and delivering the consignments mixed to¬ 
gether. (Davis, J.C. and Mehta, A J.C.) Haji 
Shakoor v. Volkart Bros. 9 R.S. 233=30 S L 
R. 345 =168 I.C. 330=A.I.R. 1937 Sind 11. 

“Sen. I, Art. Ill, Para. 6 —* Removal ’— 
Meaning. 

The word ‘removal' in Para. 6 , Art. Ill, Sch. I 
carnage of Goods by Sea Act, means physica 
removal. (Davis, J.C. and Mehta, A.J.C.) Haj; 
Shakoor ^. Volkart Bros. 9 R.S. 233=30 S.L 
R. 345=168 I.C. 330=A.I R. 1937 Sind 11. 

CARRIER— C ommon carrier—Motor bus servict 
essentially intended for carnage of passengers— 
Proprietor of—If common carrier in respect o\ 
goods—Consignment of goods handed to conduc■ 

de '?zi! 0 j ,ers , on callin g f° r *' a 

specified place—Liability for loss. 

. Th e proprietor of a motor bus service, which 
is essentially intended for the carrying of pas¬ 
sengers and their luggage or goods, if any, cannol 
be regarded as a common carrier so far as trans- 
port of goods is concerned. If the conductor oi 
a bus belonging to such a service on his own res¬ 
ponsibility, accepts a consignment of goods from 
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a person other than a passenger undertaking to 
deliver it to a person who would call for the same 
at a specified place,'and takes payment for such 
transport, issuing a ticket to the consignor in the 
same way as to a passenger who has luggage, and 
the consignment miscarries, the proprietor cannot 
be treated as a common carrier so as to make 
him liable for the act of the conductor in his 
employ. The matter is one between the consignor 
ann the conductor, and the proprietor is not res¬ 
ponsible on any such contract to which he is not 
a party. (Abdul Ghani, J.) Mapdappa v. Firm 
of Ramiah Sktty and Srikanta Setty. 17 Mys. 
L.J. 284. 

CARRIERS ACT (III OF 1865) S. 2—Appli¬ 
cability—State-Owned Railways. See Limitation 
Act, Arts. 30 and 31. I.L R. (1937) 2 Cal. 614. 

-S. 3— Public lorry — Loss of goods in — 

Liability for—Contract Act, Ss. 151 and 152. 

Where a passenger in a public lorry entitled to 
transport himself and certain luggage without 
extra charges, loses his luggage (in this case a 
hold all). 

Held, that the owners of the lorry were com¬ 
mon carriers, and so were liable for the loss of 
goods. (D. R. Norman.) Vakil & Co. v. Maha 
Narain. 1937 A.M.L.J. 56. 

-S. 10— Notice under — If a part of the cause 

of action—Statement as to its issue if can be 
implied. 

In a suit against persons alleged to be common 
carriers within the meaning of the Carriers Act, 
for the loss or injury to goods entrusted to them 
for carriage, it is not necessary for the plaintiff, 
as in the case of S. 80, C. P. Code, to expressly 
state in the plaint that he has issued a notice 
under S. 10, Carriers Act. Such an averment is 
implied under O. 6, R. 6, C. P. Code, and it is for 
the defendants to deny in their written statement 
according to O. 8, R. 2, that they are common 
carriers or to raise the plea of the absence of 
notice. Where they fail to do so, the onus is on 
them to prove and to show that they took good 
care in the carriage of the plaintiff's goods. 
( Roberts , C.J. and Dunklev, J.) U Ba Tin v. U 
Tun On. 178 I.C. 739=11 R R. 266=A.I.R. 1938 
Rang. 437. 

CASTE DISABILITIES REMOVAL ACT 
(XXI OF 1850)— Change of religion—Effect on 
guardianship of minor children—Inapplicability 
of rule in Jammu and Kashmir. See Hindu Law 
—Guardianship. 41 P.L.R. J. & K. 33. 

-Scope of. See Malabar Law —Conversion 

of a Member. 46 L.W. 772. 

-S. 1— Person changing religion — Law 

governing succession of his children. 

The Caste Disabilities Removal Act of 1850 
applies only for the benefit of the person who 
changes his religion. In other words, when once 
a person has changed his religion and changed his 
personal law, that law will govern the rights of 
succession of his children. (Bennet and Harries, 
JJ.) Mahomed Abdul Aziz Khan v. Mahbub 
Singh. 160 I C. 48=8 R.A 544=1936 A.L.J. 
488=1936 A.W.R. 198=A I.R. 1936 All. 202. 

CASTE PANCHAYAT—Defamation by ex- 
communication. See Penal Code. S. 499, Excep. 
9. 49 L.W. 268=1939 M.W.N 127. 

CATTLE TRESPASS ACT(I OF 1871), S. 10 

— Applicability—Proprietor of private protected 



75 ? QUINQUENNIAL 

CATTLE TRESPASS ACT (1871), S. 10. 

forest or embankment—If “cultivator or occu¬ 
pier ,.” 

The proprietor of a private protected forest or 
of an embankment is an occupier of land within 
the meaning of S. 10 of the Cattle Trespass Act. 
There is no reason why he should not be regarded 
as the occupier of land which he has reserved for 
afforestation. Similarly the occupier of land 
used as an embankment who builds or maintains 
an embankment. In either case, S. 10 applies to 
cattle doing damage, whether in the forest or in 
the embankment. ( Courtney Terrell , CJ. and 
James, J.) Gopal Sethi v. Hrudanand Maha- 
patra. 1939 P.W.N. 295=20 Pat.L.T. 340. 

-S. 10—Seizure—Legality — Extent of 

damage—Relevancy. See Cattle Trespass Act, 
Ss. 22 and 10—Right to Compensation. 1939 
O.W.N. 150. 

-Ss. 20 and 22 —Complaint under S.22 — 

Forum—Presentation to wrong Court—If cured 
by S. 537, Cr. P. Code. 

Where a complaint mainly under S. 22 of the 
Cattle Trespass Act, though Ss. 323 and 504 of 
the Penal Code were also mentioned, is presented 
to a panchayat Court within time, but which by 
reason of S. .17 of the U. P. Village Panchayat 
Act was not competent to entertain it, and it was 
subsequently transferred to the proper Court, the 
presentation is not proper and cannot be cured by 
S. 537, Cr, P. Code. ( Thomas , CJ. and Yorke, 
J.) Mf.hdi Husain v. Empf.ror. 175 I.C. 662= 
1938 O.W.N. 596=1938 A.Cr C. 51=11 R.O. 
2=1938 O.L.R. 303=39 Cr.L.J. 827=A.I.R. 
1938 Oudh 183. 

--S. 21— Requirements—Non compliance with 

—Effect on limitation. 

S. 21, Cattle Trespass Act, enjoins the District 
Magistrate to summon the person complained 
against and make an inquiry into the case; but 
non-compliance with provisions of this section 
does not affect the merits of the case. If the 
non-compliance with the provisions of S. 21 has 
the effect of making the order of District Magis¬ 
trate illegal, any suit for compensation on that 
account would clearly be governed by Art 2, 
Limitation Act. If on the other hand it does not 
affect the legality of the District Magistrate's 
order, no suit would be competent. (Addison 
and Din Mohammad, JJ.) Amar Singh v. 
Deputy Commissioner, Gujranw'ala. 169 I.C. 
922=10 R.L. 57=39 P.L.R. 915=A.I.R. 1937 
Lah. 748. 

-S 22 —A mount of compensation—Fees paid 

by complainant to pleader—If to be included. 

In assessing the amount of compensation to be 
awarded under S. 22 of the Cattle Trespass Act, 
a Magistrate is not at liberty to include in the 
compensation payable the fees paid by a comp¬ 
lainant to the pleader employed by him for the 
purpose of the prosecution of his case. ( Pand * 
rang Row, J.) Venkatesalu Naidu v. 
Chittappa. 1938 M.W.N. 831=48 L.W. 214= 
177 I.C. 896 (1) = 11 R.M. 390=39 Cr.L.J. 956 
(1)=1938 M. Cr. C. 235=A.I.R. 1938 Mad. 

820=0938) 2 M.L.J. 285. 

__S. 22 — Award of compensation — Specific 

claim — Necessity—Imprisonment in default of 
payment of compensation—Legality. 

Compensation under S. 22 of the Cattle Tres¬ 
pass Act cannot be awarded unless a specific claim 
therefor is made by the complainant in respect of 
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loss caused by the seizure of cattle. Further, it 
is not competent to a Magistrate to pass under 
S. 22 a sentence of imprisonment, for default in 
payment of compensation. ( Thomas , C.J.) 

Baijoo v. Emperor. 14 Luck. 325=178 I C. 722 
= 11 R O 125=40 Cr.L.J. 141=1938 O L.R. 512 
= 1938 A.W.R. (C.C.) 123=1938 O.W.N. 1130 
=1938 O.A. 915=A.I R. 1939 Oudh 37. 

-- Ss. 22 and 10 —Right to compensation — 

Requisites—Smallness of damage, if makes seizure 
illegal. 

For compensation to be given under S. 22 of the 
Cattle Trespass Act, there must be a finding that 
tfie seizure or detention of the cattle was illegal, 
that is to say, the seizure was not in accordance 
with S. 10, Cattle Trespass Act. Where the ques¬ 
tion is whether the cattle were doing damage to 
the crop, the fact that the damage was likely to 
be small, cannot render the seizure illegal. If in 
law one is entitled to impound the cattle, the 
smallness of the damage or any consequent un¬ 
reasonableness of the impounding, is no ground 
for awarding compensation. ( Hamilton , J.) 
Ram Chandra Singh v. Emperor. 1939 O.W. 
N. 150=1939 A.W.R. (C.C.) 56=1939 O.A. 289 
=1939 A.Cr.C. 81. 

-S. 24— Conviction under — Finding of 

damage done by cattle—Necessity for. 

It is essential to a conviction under S. 24 of the 
Cattle Trespass Act that there should be a clear 
finding of damage done by the trepassing cattle. 

( Dhavle , J.) Chokat Ahir v. Suraj Singh. 186 
I.C. 182=6 B.R. 301 = 12 R.P. 474=1940 P.W. 
N 271=41 Cr.L.J 257=A.I.R. 1940 Pat. 299. 
CENTRAL PROVINCES ACTS, ETC. 
Borstal Act (IX of 1928). 

Civil Circulars. 

Courts Act (I of 1917). 

Court of Wards Act (XXI of 1899). 

Debt Conciliation Act (II of 1933). 

Excise Act (I of 1915). 

Land Alienation Act (II of 1916). 

Land Records Manual. 

Land Revenue Act (XVIII of 1881). 

Land Revenue Act (II of 1917). 

Land Revenue Manual. 

Local Fund Audit Act. 

Local Self-Government Act (IV of 1920)* 
Money Lenders Act (XIII of 1934). 

Motor Vehicles Taxation Act. 

Motor Vehicles Taxation Rules (1927). 
Municipal Act (II of 1922). 

Protection of Debtors Act (1937). 
Reduction of Interest Act (XXXII of 
1936). 

Revenue Book Circular. 

Revenue Manual. 

Tenancy Act (I of 1920). 

C. P. and Berar Prohibition Act (1938). 

C. P. and Berar Sales of Motor Spirit and 
_’’ Lubricants Taxation Act (1938). 

CENTRAL PROVINCES BORSTAL ACT 
(IX OF 1928), S. 5 —Scope-Order of detention 
for non payment of fine — Legality. 

S. 5 of the C. P Borstal Act authorises deten¬ 
tion only in lieu of transportation or imprison¬ 
ment. There is no provision in it for any deten¬ 
tion in default of payment of fine imposed. An 
order of detention in default of payment of fine 
is therefore illegal and liable to be set aside* 
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C. P. BORSTAL ACT (1928), S. 10. 

(Gruer, J.) Empf.ror v. Pannalal. 173 I.C. 
899=10 R.N. 334=39 Cr.L.J. 427 (1) = 1938 N. 
L.J. 8 =A.I.R. 1938 Nag. 131. 

-S. 10— Scope—Detention in Borstal in¬ 
stitution—Term served—Subsequent order for 
detention — Legality. 

Under S. 10 of the C. P. Borstal Act, a person 
who has been once detained and has served his 
term in a Borstal institution cannot be detained 
again. A second order for such detemion is 
illegal. ( Bose,J .) Emperor?/. Ramchand. 19 
N.L.J. 162. 


CENTRAL PROVINCES CIVIL CIRCU¬ 
LARS— Circulars 2-4, Para. 11— Suit dismissed 
agaxnst alt defendants with costs—Only one 
counsel’s fee should be awarded to them. 

Where there are more than one defendant, each 
represented by separate pleader, and there is a 
simple direction in the judgment that the suit is j 
dismissed with costs, only one counsel’s fee 
should be allowed and the fee is apportionable 
equally among all the defendants. (Stone, C.J. 
and Vivian Bose, J.) Harcovind Dullabh Jiwan 
v. Kjkabhai Rahimtullah. I.L.R. (1938) Nag. I 
348=176 I.C. 257=11 R.N. 45=A IR. 1938 
Nag. 84. 


CENTRAL PROVINCES COURTS ACT (I 
OF 1917), Ss. 14 and 26 —District Judge and 
Additional District Judge-Distinction—Appeal 
presented to latter, zvhen presentation should be to 
the former, if in order 

S. 14 of the Central Provinces Courts Act only 
enumerates three classes of Subordinate Civil 
Courts. One of such classes is the District Court. 
When it is presided over by more than one Judge, 
the Chief Judge of that Courtis called the Dis¬ 
trict Judge and the others are called Additional 
District Judges. S. 26 of the Act makes a dis¬ 
tinction between the District Court and the 
jurisdiction of the Additional Judge to that 
Court. So the Additional Judge is clearly a 
judge of the District Court although his power 
to exercise the jurisdiction of the District Court 
is restricted. Whenever the Additional Judge 
hears and determines an appeal, the appeal would 
be deemed to be heard and determined by the Dis¬ 
trict Court to which he is an Additional Judge. 
So when an appeal is presented to an Additional 
Judge when it ought to have been presented to 
the District Judge it could not be said to have 
been presented to an improper Court. (Niyogi, 
J.) Ghulabchand v. Kishanj.al. I.L.R (1939) 
Nag. 3 ° 6= 18 1 I C. 556=11 R.N. 476=1938 NX. 
J. 454=A.I.R. 1939 Nag. 42. 


a pd 26 —Appeal filed before Addi¬ 
tional District Judge—If properly presented. 

An appea 1 was wrongly filed before an Addi¬ 
tional District Judge at one place and was 
admitted b>'him. The District Court transferred 
it to an Additional District Judge at another 
place, having proper jurisdiction. 

Held, that Additional District Judges did not 
form separate Courts but were attached to the 
District Court and formed part of it. Their 
powers were not necessarily as extensive as those 
of the District Judge himself but a mere curtail¬ 
ment of powers by executive orders could not 

A > ?i t . ltUte ,^ eparat T e f curt - A P res entation to an 
AdditionalDistrictJudge was really a presentation 
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C. P. DEBT CONCILIATION ACT (1933), 
S. 2. 

to the District Court itself for purpose of limita¬ 
tion. (Bose, J.) Zumberi-al Chhotilal v. 
SiTARAM. I.L.R. (1937) Nag. 219=171 I.C. 371 
=10 R.N. 109=A.I.R 1937 Nag. 80. 

CENTRAL PROVINCES COURT OF 
WARDS ACT (XXI OF 1899). Ss. 30 and 27- 
Suit on behalf of Ward—Mistake in the nan e of 
Ward — Amendment, if can be allowed. See C. P. 
Code, O. 1, K. 10— Scope of. 175 I C. 91 ^A.I.R* 
1938 Nag. 458. 

CENTRAL PROVINCES DEBT CON¬ 
CILIATION ACT (II OF 1933)— Execution 
sale—Conciliation Board if can to interfere after 
sale 

Quaere : —Whether once a sale in execution has 
been held, the Debt Conciliation Board can inter¬ 
fere? (N. Gordon, R.M.) Tukaram t/. Mohan- 

lal. 19 N.L.J. 174. 

- Jurisdiction of Debt Conciliation Board — 

Applicant not agriculturist—Jurisdiction of Board 
—Omission of decree-holder to object — Subse¬ 
quent objection in Civil Court—If precluded. 

The C. P. Debt Conciliation Act was enacted to 
make provision for the setting up of Debt Con¬ 
ciliation Boards to give relief to agricul¬ 
turist debtors. The Debt Conciliation Boards 
set up by the Act must confine their activities 
only to cases where the debtors are agricul¬ 
turists. If the applicant for relief is not 
a debtor, i.e., a person whose main source 
of livelihood is agriculture, the Act would 
not apply to him, and the Conciliation Board 
would have no power to afford him an\ relief. 
The Board has absolutely no jurisdiction in a 
case where the judgment-debtor applicant is not 
an agriculturist. The fact that the decree-holder 
omits to protest against the Board’s exercising 
jurisdiction in the matter cannot confer on the 
Board a power which it did not possess under the 
Act and does not preclude him from raising the 
question of jurisdiction before the Civil Court 
sitting in execution or the Civil Court from con¬ 
sidering and trying the issue as to jurisdiction. 
(Niyogi, J.) Tika Ram v. Ganpat Sahai. 182 

I. C. 81=11 R.N. 499=1938 N.L.J. 17=A.I.R. 
1938 Nag. 373. 

- Nature of measure—Mode of interpreta¬ 
tion. 

The Central Provinces Debt Conciliation Act is 
a coercive measure intended to affect vested 
interests and rights and to bring pressure to bear 
upon creditors to effect a settlement with their 
debtors; therefore however beneficent it may be 
to the debtors,it actsdetrimentally to the creditors 
and hence the Act must in accordance with the usu¬ 
al rules of construction, be construed strictly. Any 
ambiguity in its clauses must therefore be resolv¬ 
ed along lines which interfere as little as possi¬ 
ble with existing rights unless the contrary is un¬ 
mistakably indicated in other parts of the Act. 
(Niyogi and Bose, JJ.) Akbari Ali v. Seth 
Sobharam. I.L.R. (1939) Nag. 654=1939 N.L. 

J. 283=A I R. 1939 Nag. 282. 

-Ss. 2 (e) and 8 (2)—"Debt”—Liability 

under partition decree. 

The definition of "debt” in Cl. ( e ), S. 2 is wide 
! enough to include any liability for a cash pay- 
| ment on account of net cash and compensation 
1 for equalization of shares under partition decree. 
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C.P. DEBT CONCILIATION ACT (1933), 
S. 2. 


C. P. DEBT CONCILIATION 
S. 7-A. 


ACT (1933), 


and the decree-holder entitled to realise such 
amount due is a creditor. ( Pollock, J.) 'Panna- 
lal v. Bajjnath. I.L.R. (1937) Nag. 76=165 I. 
C. 412 (1)=9 R.N. 77=A.I.R. 1936 Nag. 145. 

•-S. 2 (e) —‘ "Debt”—Liability to render 

accounts of village profits—Suit against Lambar - 
dar village profits—Reference to Conciliation 
Board — Competency—Jurisdiction of Civil Court. 

The word “debt” as defined by S. 2 (e) of the 
C. P. Debt Conciliation Act does not include a 
liability that may be found due on taking accounts 
•of village profits. A suit for village profits, 
which is primarily one for rendition of accounts 
by the agent to the principal, cannot therefore be 
referred to the Debt Conciliation Board. Nor 
has the Board any jurisdiction to compel a 1am- 
bardar to render accounts, which is a matter 
purely within the jurisdiction of the Civil Court. 
S. 16 (a) (1) of the Act is not a bar to the enter¬ 
tainment of the matter by the Civil Court which 
is the only authority having jurisdiction to en¬ 
quire into the issue as to whether a special tribu¬ 
nal acts within its powers or not. (Ntyogx, A J. 
C ) Babu Sakharam V . Shrinandan Lal. 167 
I.C. 843=9 R.N. 223=19 N.L.J. 16. 

_Ss 2 (e) and 15— Debt—Personal debts of 

deceased coparcener of joint Hindu family— 
Surviving coparceners' liability—Issue of a certi¬ 
ficate in respect of—Effect. 

The surviving coparceners in a joint Hindu 
family are not liable for the personal debts of a 
-deceased coparcener As such they cannot apply 
under the Debt Conciliation Act for there is ‘no 
<lebt' within the meaning of S. 2 (e) of the Act. 
But if they apply in respect of such a debt and 
obtain a certificate under S. 15 (1) of the Act, it 
is in respect of a debt which is not the debt of the 
applicants under the Act and hence is beyond 
the Board's jurisdiction and is ineffective. ( Grielle , 
J ) Bapusaheb v. Bhagirathisao. 1939 N.L.J. 
458=A.I.R. 1940 Nag. 38. 

-S. 2 (e)— 'Debt' if excludes arrears of rent. 

Thedefinition of‘debt'does not exclude arrears 
of lent. ( Niyogi , J.) Chandanlal v. Sambhaji. 
1938 N.L.J. 360. 

-S. 4— Applicability—Insolvency procee¬ 


dings. ' 

The expression "any suit or other proceedings" 
in S. 4 does not apply to insolvency proceedings 
because they are not in respect of any "debt 
{Niyogi, J.) Chhotelal v. Nathuram I.L.R. 
<1938) Nag. 165 = 172 I.C. 697=10 R.N. 241=20 
N.L.J. 252=A I R. 1937 Nag. 288. 

-—S. 4— Duty of Debt Conciliation Board — 

Bona fides of applicant—Scrutiny of. 

The Debt Conciliation Act lends itself to abuse 
and fraud very easily, and must be very strictly 
construed and vigilantly applied by the special 
authority created by the Act. The Debt Conci¬ 
liation Boards should therefore be alert and 
should first satisfy themselves about the bona 
fides of every application for settlement of debts. 
(Niyogi, J.) Tika Ram v. Ganpat Sahai. 182 
I.C. 81=11 R.N. 499=1938 N.L J. 17=A I.R. 

1938 Nag. 373. „ f , . . 

-S. 4 —Fraud on Court—Purchase of land 

for purposes of jurisdiction—Parties admittedly 
agriculturists. . . .. 4 . . 

Where the parties were admittedly agricul¬ 
turists, the fact that they bought a bit of property 


with a view to give jurisdiction to a particular 
Board, or to acquire the requisite qualification to 
apply, would not make the act of purchase a fraud 
upon the Court. ( Niyogi , J.) Balwant v. Tuka- 
ram. 1938 N L.J. 235. 

- S. 4 —Right to apply to under —“ Debtor ”— 

Person earning livelihood as pleader's clerk for 
many years—Acquisition of tenancy for purpose 
of application—Right of such person to apply. 

A person who has been earning his livelihood 
as a pleader’s clerk for many years and as a pri¬ 
vate servant and who acquires some tenancy land 
only to enable himself to apply for settlement of 
his debts, is not an agriculturist and is not a 
debtor entitled to apply under S. 4 of the Act. 

( Niyogi, J.) Tika Ram v. Ganpat Sahai. 182 
I.C. 81=11 R.N. 499=1938 N.L.J. 17=A.I.R. 
1938 Nag. 373. 

-(as amended by Act XV of 1936), Ss. 7 

and 7-A — Scope — If retrospective — Effect on 
power of Civil Court. 

S. 7-A, introduced by the amending Act XV of 
1936, cannot have retrospective effect; but in 
cases where it applies the result is that it is not 
open to any Civil Court to say that the Board had 
not in fact jurisdiction. ( Pollock, /.) Shivdin 

Ram Rattan. 20 N.L.J. 57=170 I.C. 905= 
10 R.N. 85=A.I.R. 1937 Nag. 259. 

-(as amended by Act XV of 1936), Ss. 7-A, 

8 (1) and 8 (2) —Application for conciliation for 
debt—Notices issued to creditors—Creditors for¬ 
ming joint Hindu family, two of them being major 
and third minor—Mother of minor described as 
his guardian—No guardian appointed according 
to 0.32, C. P. Code, to represent minor—Order 
discharging minor's share—Suit by assignee of 
debt for its recovery—Civil Court's jurisdiction to 
question Board's procedure. 

When S. 7-A of the Act does not apply, the 
Civil Courts have jurisdiction to consider whether 
the Board acted with jurisdiction or not in a 
particular matter. On an application under the 
Act by a debtor, notices were issued to the credi¬ 
tors who formed a joint Hindu family but two 
of whom were major and the third a minor. 
The mother of the minor was described as his 
guardian both in the application and in the noti¬ 
ces. No one appeared on behalf of the minor. 
The Board refused to accept the other two major 
members of the family as representatives of the 
minor and without appointing a guardian for the 
minor under O. 32, C. P. Code, passed an order 
under S. 8 (2) discharging the minors share of 
the debt. On a suit being instituted by an assig¬ 
nee of the debt for its recovery, the lower Court 
dismissed the suit with respect to the minor s 
share in the debt holding that it had no jurisdic¬ 
tion to question the procedure of the Board. 

Held, that the action of the Board was without 
jurisdiction and was not a mere irregularity in 
procedure. The minor was not represented by 
properly appointed guardian under O. 3c, L. r. 
Code, and had been prejudiced by reason of his 
non-representation. The Civil Court had juris¬ 
diction to consider validity of the procedure fol¬ 
lowed by the Board and it could proceed in res¬ 
pect of the minor’s share. (Bose, J.) Kanhaiya- 
LAL HAJARIMAL V. GOVINDA TUKARAM 174 I.U. 

962=10 R.N. 429=A.I.R. 1938 Nag. 203. 
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— -S. 7-A — Scope—Retrospective operation — 

Order of Conciliation Board discharging debt be¬ 
fore introduction of S.7-A—Jurisdiction of Board 
—If can be questioned in Civil Court in execution. 

S. 7-A of the C. P. Debt Conciliation Act has 
no retrospective operation. An order of the 
Debt Conciliation Board discharging a decree- 
holder’s debt before the introduction of S. 7-A 
into the Act, can therefore be challenged by the 
decree-holder as being without jurisdiction in the 
Civil Court executing the decree. ( Niyogi, J .) 
Tika Ram v. Ganpat Sahai. 182 I.C. 81=11 
R.N. 499=1938 N.L.J. 17=A.I.R. 1938 Nag. 373. 

-<as amended by Act XV of 1936), S. 7-A 

— Scope—Retrospective operation—Pending pro¬ 
ceedings—Application made prior to coming into 
force of section. 

S. 7-A of the Debt Conciliation Act, as amend¬ 
ed in 1936, does not apply to pending proceedings, 
i.e., proceedings arising out of an application 
under the Act presented prior to the date when 
the section came into force. The right of a party 
to have the question of the jurisdiction of the 
Debt Conciliation Board decided by the Civil 
Court is a substantive and vested right, which 
every party had before the enactment of S. 7-A. 
The section takes away the jurisdiction of the 
Civil Court to determine this question and vests 
it exclusively in the Board. S. 7-A cannot there¬ 
fore have retrospective operation so as to affect 
the vested rights of parties in regard to pending 
proceedings. In the case of such proceedings, 
therefore, the Civil Court must itself determine 
whether the Board is legally seized of the pro¬ 
ceedings and has jurisdiction or not, if such a 
question is raised. (Bose and Puranik, JJ.) Lach- 
mansingh V. Durgaprasad. 20 N.L.J. 203. 

-S »8 — Delivery of movables to avoid attach¬ 
ment—Discharge of judgment debt under S. 8 of 
the Act — Decree-holder found to hav > knowledge 
of proceedings—Right of judgment-debtor to res¬ 
toration of movables. 

Where to avoid an attachment the judgment- 
debtor delivered certain movables to the decree- 
holder and later on the debt was discharged 
under S. 8 of the Debt Conciliation Act, the pro¬ 
ceedings of which, the decree-holder was found 
to be cognizant of, the j udgment-debtor is entitled 
to the restoration of the movables. ( Niyogi , /.) 
Azimmiya v. Naynya. 1938 N.L.J. 233. 

-Ss. 8 and 12— Discharge of debt — Subse¬ 
quent wrong procedure—If affects discharge. 

S. 8 of the Central Provinces Debt Conciliation 
Act deals with an earlier stage in the proceedings 
than does S. 12. If a debt is discharged under 
S. 8 then clearly it is only the remaining debts to 
which an agreement of amicable settlement under 
12 can apply. The phrase ‘to whom not less 
than 40 per cent, of the total amount of the deb¬ 
tor s debts are owing’ must only mean debts 
which are owing at the time when the settlement 
is being effected. Where a debt has already been 
discharged under S. 8 , subsequent wrong proce¬ 
dure with reference to S. 12 cannot affect the dis¬ 
charge. ( Gruer , /.) Sitaram v. Jagannath 
1939 N.LJ. 78. 

--S. 8 — Failure to file statement within time— 

Discharge of debtr-Application to revive also 
dismissed — Re-agitation in Civil Court—If Per¬ 
missible. J F 
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Where after the service of the notice a creditor 
fails to file his statement within the time allowed 
and the debt is discharged, and an application by 
him to revive the debt on the ground that the 
delay in filing the statement was due to a mistaken 
idea of the practice of the Board is al-o dismis¬ 
sed, it is not open to the aggrieved creditor to 
come to a Civil Court and re-agitate the matter. 
(Puranik, J.) Jawarchanp v. Tapiram. 1940 
N.L.J. 256. 

-S 8 and Civil Procedure Code (V of 

1908), O. 21, R. 2— Joint judgment-creditors — 
Right to a notice under S. 8—Release of debt by 
one—Others how affected. 

A joint judgment-creditor to whom notice was 
not issued is not bound by the proceedings taken 
before the Debt Conciliation Board. Hence 
where one of such joint creditors appears before 
the Board and says that he remits the debt and as 
a result no settlement is effected in respect of 
that debt, the others are not precluded when the 
debtor applies under 0.21, R. 2, C P. Code, from 
appearing and opposing the entering up of satis¬ 
faction. (Niyogi, J ) Kama v. Narayan. 1939 
N.L.J. 399. 

-S. 8 — Notice to manager of joint family of 

two brothers—Statement by manager alone — 
Sufficiency. 

Where notice was issued to the manager alone 
of a joint family of two brothers, and he submits 
a statement of account, it is on behalf of the two 
brothers and there is no point in having the same 
statement sent twice over. There is thus no 
failure to submit a statement on behalf of either. 
(Gruer, J ) Tarachand v. Shrikrishna. 1939 
N.L.J. 225. 

-Ss. 8 and 9— Relative scope — Suit in Civil 

Court pending—Application by debtor to Concili¬ 
ation Board—Creditor filing statement but not 
producing document evidencing debt — Effect — 
Board declaring debt discharged — Legality — 
Jurisdiction of Court to proceed with suit. 

The penalties for failure to file a statement 
under S. 8 , and for failure to produce the docu¬ 
ments under S. 9 of the Debt Conciliation Act, are 
distinct. The debt would be deemed to be dis¬ 
charged only incase the statement is not filed; 
the scope of S. 8 (2) is strictly limited to what 
is required by the creditor to be done under S. 8 
(1)- When the creditor files a statement, but 
fails to produce the document, the case falls 
under S. 9 and goes out of the scope of S. 8 and 
the Debt Conciliation Board has no power to dec¬ 
lare the debt having been duly discharged. Such 
an order is ultra vires and illegal and cannot 
affect the jurisdiction of the Civil Court in regard 
to a matter pending before it arising out of the 
same transaction. The Civil Court can therefore 
proceed with the pending suit as if the debt had 
not been discharged. (Niyogi, J.) Ramlal v. 
Seth Sheolal. 169 I.C. 323=10 R.N. 2=20 
N.L J. 21. 

--Ss. 8 and 15 — Scope—Debt Conciliation 

Board—Jurisdiction to declare debt discharged — 
Conditions. 

A Debt Conciliation Board has no authority to 
say that a debt is deemed to have been duly dis¬ 
charged except where the creditor has failed to 
comply with the provisions of S .8 (1), Debt Con- 
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ciliation Act. There is no provision in the Act 
under which a Board is entitled to say that the 
claim is dismissed. When a creditor refuses to 
accept a reasonable offer, the Board can deal w ith 
the matter under S. 15. A civil suit therefore to 
reco\er the amount is not barred. (Pollock, J.) 
Sarupchand v. Rarelal Ramsjnch. I.L R 
(1937) Nag. 530=174 I.C. 991 (1) = 10 R.N. 430 
=A.I.R. 1937 Nag 195. 

-Ss. 8 , 9 and 16— Scope — Suit on mortgage 

—Subsequent proceedings before Debt Concilia¬ 
tion Board—Mortgage bond produced in Court 
and not filed before Board-Order declaring debt 
discharged — Legality — Suit—If barred. 

Where a mortgagee institutes a suit on his 
mortgage producing the mortgage bend in the 
Civil Court, and the mortgagor thereafter applies 
to the Debt Conciliation Board for settlement of 
the debt, the failure of the creditor to produce 
the mortgage deed before the Board will not 
authorise the Board to declare that the debt is 
duly discharged. It is not open to the Board to 
say that the debt is duly discharged under S. 8 
(2) of the Debt Conciliation Act merely because 
plaintiff mortgagee has not, in ihe opinion of the 
Board, complied with S. 9 (1). The mortgage 
deed produced in the CivilCourt cannot be said to 
be in the possession or under the control of the 
plaintiff within the meaning of S. 9, because it has 
been filed in the Civil Court. Since the Board 
has no jurisdiction to pass an order declaring the 
debt discharged in such a case, the suit in the 
Civil Court is not barred by S. 16 of the Act, in 
spite of an order by the Board declaring the debt 
discharged. ( Pollock , J.) Motiram v. Bhur- 
malsao. 169 I.C. 268=9 R.N. 313=20 N.L.J. 
29. 

-S. 8 — Submission of statement of accounts 

—If could be sent by post. 

The submission of tl e statement of accounts 1 y 
post is sufficient for the purposes of S. 8 of the 
Central Provinces Debt Conciliation Act. (Gruer, 
J.) Tara Chand v. Shrikrishna. 1939 N.L.J. 
225. 

--S. 8 ( 1 ) and ( 2 )— Failure to submit state¬ 
ment within two months—Subsequent fling of 
statement—Board accepting delayed statement 
without objection—If condoncment of delay — 
Jurisdiction to declare debt discharged. 

Undei the proviso to S. 8 (1) of the Debt Con¬ 
ciliation Act, the Debt Conciliation Board has 
power to exter d ihe period for submission of a 
statement by a creditor, if it is satisfied that the 
creditoi was, unable for good and sufficient cause 
to comply with the directions of the Board under 
S. 8(1). Where the Board accepts a statement 
which was not filed by a creditor within but filed 
beyond two months as required by S. 8 ( 1 ), with¬ 
out taking exception to the delay, it must be held 
that the Board in effect condones the delay ; and 
when the Board condones the delay, the debt 
cannot be deemed to be duly discharged under 
S. 8 (2) by reason of the failure to submit the 
statement within the period of two months.. The 
Board in such a case would be acting without 
jurisdiction if it d« dares the debt duly discharged 
under S 8(2). (Pollock, /A Motiram v. Bhur- 
malsao. 169 I.C. 268=9 R.N. 313=20 N.L.J. 
29. , 
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~~ S-8 (1) Notice under—Creditors who are 

omitted in ihe application under S. A—Position of 
—Right to a decree. 

The notice contemplated in S. 8 ( 1 ) of the C. P. 
Debt Conciliation Act, presupposes that the deb¬ 
tor has disclosed the names of all his creditors. 
To construe that such an publication affects un¬ 
known creditors as well would result in giave 
injustice to creditors whose names were not dis¬ 
closed in application under S. 4. The case of such 
creditors must be treated as lying outside the 
c phere of the Debt Conciliation Act. They are 
therefore entitled to a full decree. (Niyogi, J.) 
Haji Mohamad v. Harbaji. 1938 N.L.J. 141. 

; S. 8 ( 1 ) and (2)— Ambiguity in notice 
under S. 8 (1)—Statement fled within date fixed 
by notice but beyond two months prescribed — 
Effect —5. 8 (2)— If comes into operation. 

Where a notice issued under S. 8 ( 1 ) of the 
Debt Crnciliation Act required the creditor to 
file his statement within two months from the 
date of the service of notice and at the same time 
mentioned the date within which he was to do it, 
which was clearly beyond the two months men¬ 
tioned in the earlier portion and where a state¬ 
ment was filed within the date mentioned it was 
held that the statement was filed within time and 
that the action of the Board must be taken to be 
in effect a condonation of the delay coming under 
the proviso to S -8 (1) and hence iheie was no 
scope for S. 8 (2) to come into operation and 
treat the debt as discharged. ( Clarke , J.) San- 
gai Anand Kumar v. Har Narayan. 1938 N.L. 

J. 296. 

— S. 8(1) and (2) — Notice fixing timeless 
than that required by section—Filing of statement 
after time fixed but before time allowed by law — 
Discharge of debt — Legality. 

Where a notice under S. 8 (1) of the Central 
Provinces Debt Conciliation Act fixed a time for 
the filing of a statement of debts which was Jess 
than the 2 months as required by the section and 
where a creditor files his statement within the 2 
months allow ed but beyond the date fixed in the 
notice served on him, his debts cannot be dis¬ 
charged under S. 8 (2) of ihe Act. A discharge 
under the above circumstances is without juris¬ 
diction and Civil Courts have jurisdiction to 
inquire and must ir quire whether facts exist on 
proof of which it shall be deemed that the debt 
has been duly discharged under S. 8 (2) of the 
Act. ( Grille , J.) Gancadhar v. Pandurang. 
1939 N.L.J.164. 

'■ ■ S. 8 (2)— Applicabilitx— Conditions — Juris¬ 
diction to declare debt discharged—Condition 
precedent to. , 

It is only when a creditor fails to ccmply with 
the provisions of S. 8 (1) of the Debt Concilia¬ 
tion Act that the debt is deemed to have been 
di ly discharged under S. 8 (2) ; and if the credi¬ 
tor comj lies with S. 8 (1), the Conciliation Board 
has no jurisdiction to declare his debt duly dis¬ 
charged. ( Pollock , J.) Shivdin v. Ram Rattan- 
I.L.R. (1938) Nag. 489=170 I.C. 905=10 R.N- 
85=20 N.L.J. 57=A.I.R. 1937 Nag. 259. 

-S. 8 (2) — Construction—"Debt” — Debt 

owed by several persons—Application to Debt 
Conciliation Board by one debtor only—Creditor 
failing to file statement to Board — Effect—Ltabi- 
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lity of other debtors not applying—If extingui¬ 
shed. 

The “debt" to which reference is made in S. 8 
(2) of the Debt Conciliation Act refers only to a 
debt owed by a debtor who has applied to the 
Debt Conciliation Board and cannot be interpreted 
as referring to the liability to discharge a debt 
which lies on a person who has not applied to the 
Board and with whom the Board is no- concer¬ 
ned. If several persons are jointly and severally 
liable in respect of a debt, and one of them makes 
an application to the Board, the liability of the 
others who do not apply to the Board, will not be 
extinguished by reason of the creditor’s failure 
to file a statement before the Board in answer to 
the application made by one of the debtors only. 
(Grille, J.C.) Premlal Mannulal v. Jiwant. 20 
N.L.J. 25. j 

■S. 8 (2) and Civil Procedure Code, O. 21, 
R. 15 —Joint decree—Application to Debt Concili¬ 
ation Board—Issue of notice to one of the decree- 
holders only—Failure to comply with—Discharge 
under S. 8 (2) of entire debt—Other decree- 
holder, if can apply for execution of whole decree. 

There was a decree in favour of two persons. 
Though the debtor applied to the Debt Concilia¬ 
tion Board for the settlement of his debts and 
mentioned the names of both the decree-holders, 
notice was issued to only one of them and on his 
failing to comply with the notice the entire debt 
was discharged under S. 8 (2) of the Act. The 
other decree-holder was held entitled to execute 
his decree, but only to the extent of his own 
interest in the decree. Under 0.21, R. 15, C. P. 
Code, the decree-holder cannot apply for execu- 
tion of the whole decree when by a special Act 
part of the decree has been declared satisfied. 

(GruerJ ) Vithalrao v. Lalloo Doma,. 1938 
N.L.J. 361. 


' , ~S. 8 (2)—Minor creditor—Discharge o 
debt due to—Absence of formal appointment o 
guardian—Sufficient representation of interest- 

validity of the discharge of debt. 

Where in the case of minor creditor thougl 
there was no formal order appointing a guardian 
yet his interest were sufficiently represented an< 
protected by the elder brother, and an order dis 
charging his debt is made, the proceedings befor 
the Board are quite valid and the absence of 
formal order as to guardianship could not rende 
them void, inasmuch as there has been no pre 
judice to the minor. (Puranik, J.) Tawarchan 
v. Tapiram. 1940 N.L.J. 256 

" ® ( 2 ) and Rr. 47 and 18 —Minor credi 

tor—Procedure to be followed by debtor—Mino 
not duly represented—Discharge 'of debt—Legal 

ty—If curable under S. 18 —Power of Civil Coui 
to revive debt. 

Where a creditor is a minor, according to R. A 
of the rules framed under Central Province 
Debt Conciliation Act, the debtor applicant to th 

h * s J? J 011 ™* 116 procedure indicated i 
U. C. P. Code. Where owing to the failure t 
get a minor properly represented before th 
Board, his debt is discharged, it is an illegalit 
not curable under R. 18 of the rules. A Civ 
Court can treat the order of discharge as null an 
void and revive the debt under S. 8 (2) of th 
Central Provinces Debt Conciliation Ac 
KNtyogt, /.) Pitamber Ramchandra v. Sahe 


Chand Harakchand. I.L.R. (1939) Nag, 697 = 

1939 NLJ 472 = 185 I.C. 418 = 12 R.N. 155= 
A.I.R. 1939 Nag. 277. 

- S. 8 (2) —Proper service of notices — State¬ 
ments filed out of time — Some of the debts conci¬ 
liated by agreement thereafter — Propriety — Dis¬ 
charge of other debts—Aggrieved creditors, if can 
plead, that delay in filing statement had been con¬ 
doned by the Board 

Where after the due services of notices, the 
statements were not filed ; n time and acting on the 
warning of the chairman of the Board that the 
debts were liable to be discharged, most of the 
creditors agreed to an arrangement of concilia¬ 
tion of their debts, and the other debts were dis¬ 
charged it is not open to the aggrieved creditors 
to plead, that the action of the Board was either 
improper or that its action in conciliating some 
of the debts after the expiry of the period for 
filing the statement amounted to a condonation of 
the delay in the filing of their statements. The 
order of the Board discharging the debts is quite 
in order and could not be declared ultra vires. 
(Stone, C. J. and Bose. J.) Seth Kishanlal v. 
Abdul Hai.im. 1940 N.L.J. 252. 

—-S. 8(2), Proviso —Discharge of debt — Cre¬ 

ditor's remedy—Independent application to Civil 
Court, if competent. 

When a debt is discharged under S. 8 of the 
Central Provinces Debt Conciliation Act, the 
creditor can, according to the proviso to sub¬ 
s' (2) to S. 8 of the Act, apply for its revival 
either to the Board or a Civil Court. But an 
application to a Civil Court can only be made 
when either a suit or execution proceedings about 
the debt are in progress. An independent appli¬ 
cation for its revival is incompetent. A dismissal 
of such an application does not debar a Court 
from determining the question when the creditor 
brings a suit on the debt (Gruer, J.) Laxman 
v. Abukhan. 1939 N.L.J. 62. 

-S. 9— Applicability and construction—Suit 
by creditor on bond—Subsequent proceedings be¬ 
fore Debt Conciliation Board—Omission by credi¬ 
tor to file bond before Board as bond filed in 
Court Order by Board declaring bond not rele¬ 
vant in suit—Legality—If binding on Civil Court. 

it is clear from the wording of S. 9 (3) that the 
section would not apply to the case of a creditor 
who has filed a suit already on the basis of the 
, J 1 1 st T u , me j* °bligation. When a creditor has 
hied the document along with the plaint, as he is 
bound to do under the law, it cannot be said that 
the document is either in his possession or under 
his control. In such a case, therefore, the bond 
cannot be treated as being not admissible in 
evidence. If the Debt Conciliation Board in such 
a case wrongly declares that the bond filed by the 
creditor in the suit, but not filed before the 
Board, will not be relevant for proving his claim 
in the suit already filed by him, the Civil Court 
would be guided not by the order of the Board, 
but by the terms of sub-S. (3) of S. 9 of the Debt 
Conciliation Act only. (Niyogi, J.) Ramlal 

Seth Sheoi.al. 169 I.C. 323=10 R.N. 2=20 N. 
L.J. 21. 

-—S. 9 (3)— Order under—Effect of. 

The effect of an order under S. 9 (3), is not to 
invalidate the transaction but merely to shut out 
certain document from evidence. Where there- 
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fore an order is made under S. 9 (.3) excluding a 
mortgage deed from evidence in any suit by the 
creditor, the ordqr though effectually precludes a 
suit on mortgage does not invalidate the mortgage 
but keeps it alive. Hence the creditor cannot fall 
back upon original consideration and sue on that 
cause of action so long as the mortgage is alive. 
(Vivian Bose,J.) Ratilal v. Rajaram. 177 I. 
C. 698=11 RN. 165=1938 N.L.J. 276=A.I.R. 
1938 Nag. 251. 

-Ss. 9-A and 18 —Effect of S. 9-A—Signing 

and verification—Provision as to, if mandatory — 
Order though harsh, if can be interfered with. 

The only reason why S. 9-A of the Central 
Provinces Debt Conciliation Act is not embodied 
in S. 8 (.1) is because it refers also to S. 9 ( 1 ) of 
the Act and so was put after both sections, but 
its effect clearly is that S. 8 must be read along 
with S.9-A. A statement without signature or 
verification as prescribed is not in proper form. 
The word ‘shall’ used in S. 9-A is mandatory. 
S. 18 clearly provides that no appeal or applica¬ 
tion for revision shall lie against any order pass¬ 
ed by a Board, and when the Civil Court finds 
that the order though harsh, is technically 
correct it cannot interfere. ( Gruer, J.) Baboo 
v . Heralal. 1939 N.L.J. 171. 

_S. 12— Agreement between creditor and 

debtor—Mode of enforcing—Separate civil suit — 
Maintainability. 

Where the creditor and the debtor arrive at an 
agreement before the Debt Conciliation Board by 
which certain lands were to be transferred to the 
creditors according to S. 12 of the Debt Concilia¬ 
tion Act, it can be executed as if it were a decree 
and also the agreement like a decree is binding 
on the parties and they cannot go behind it. The 
filing of a separate civil suit to enforce the settle¬ 
ment is unnecessary and not contemplated by the 
Act. The Collector could act on the agreement 
and effect the necessary partition. (Gruer,J.) 

Shankardas v. Nandlal. 1939 N.L.J. 85. 

-S. 12—Agreement to settle debt—Failure 

to carry out—Suit on original debt—Maintain¬ 
ability. See Contract Act, S. 62 and Central 
Provinces Debt Conciliation Act, S. 12. 1939 

N.L.J. 256. 

--Ss. 12 and 15— Scheme of S. 12 — A separate 

agreement by creditors whose debts were less 
than 40 per cent, of total debts — Value—Certifi¬ 
cate, if could be issued. 

The scheme of S 12 of the Central Provinces 
Debt Conciliation Act is that efforts should be 
made to arrive at an amicable settlement, and that 
it shall be put into form and that, that form shall 
be signed by all the parties to the settlement. It 
was never contemplated that there should be as 
many agreements as there were creditors. Where 
originally creditors whose debts amounted to 
more than 60 per cent, of the total debts agreed 
to the conciliation but subsequently when separate 
agreements were executed by each creditor one of 
the major creditors refused to sign the agree¬ 
ment and thereby reduced the amount of debt 
conciliated to less than 40 per cent, of the total 
debt, it was held that the agreement, executed 
were not binding and a certificate under S. 15 of 
the Act could not be issued in such a case. 
(Stone, C.J.and Bose, J .) Gopikisan v. Amar- 
chand. 1940 N.L.J. 67. 


--— Ss. 12 and 13—Scope and applicability of — 

Jurisdiction of Civil Courts—When arises. 

The settlements contemplated by the Central . 
Provinces Debt Conciliation Act are not restricted' 
within their scope and payment of the debts can 
be agreed to be made either in cash or in kind. 
Further, if the ‘amounts’ due are made payable in 
cash, then the provisions of S. 13 are attracted 
and in that case the jurisdiction of the Civil 
Courts does not arise until the provisions of S. 13 
(3) of the Act have been complied with but if the 
amounts are payable in kind, then the agreement 
is enforceable as a decree by the Civil Courts the 
moment it is registered. (Stone, CJ. and Bose, 
/.) Shridhar Krishnarao v. Narayan Namaji. 
I.L.R. (1939) Nag. 503=184 I.C. 864=1939- 
N.L.J. 218=A.I.R. 1939 Nag. 227. 

-S. 12 and Civil Procedure Code, S. 47 

(2) —Settlement of debt—Promise to transfer 
property—Registered agreement — Non-compliance 
with—Suit for specific performance — Relief — 
Basis. 

Where a settlement of a debt was effected by a 
registered agreement involving the transfer of 
property and on a failure to so transfer the pro¬ 
perty a suit was filed for specific performance of 
the agreement it was held that the Court was 
justified in operating under the powers conferred 
by S. 47 (2), C. P. Code, alternatively under its 
inherent powers and treating the suit as a pro¬ 
ceeding to enforce the agreement as a decree of 
Civil Court and giving relief to the plaintiff. 
(Stone, C. J. and Bose, J.) Abdul Rashid Khan 
V. Singhai Bansilal. 1939 N.L.J. 500=A.I.R. 
1940 Nag. 92. 

- Ss. 12 and 15 —Some of the creditors not 

agreeing to accept conciliation—Power to issue 
certificate as against them — Jurisdiction — Limits . 

Where the debts due to the creditors who ac¬ 
cept the award does not come to the 40 p.c. of the 
total liability as required by S. 12 (1) of the Act, 
the Debt Conciliation Board would be acting 
without jurisdiction and would have no power to 
make any conciliation and issue the certificate 
under S. 15 as against those creditors who do not 
agree to conciliate. They are entitled to pursue 
their remedy by suit in the usual way. (Stone, 
C. J . and Bose, J.) Sadasheo Rao v. Roopchand. 
184 I.C. 719=1939 N.L.J. 142=A.IR. 1939 Nag. 
136. 

- S. 12 (1) and (2) —“Amicable settlement” 

—Special oath—Agreement to abide by—Effect of. 

When a creditor relinquishes his claim to a 
sum of money due to him on the debtors taking a 
special oath proposed by him, that amounts to an 
amicable settlement between the creditor and 
debtor within the meaning of S. 12(1) of the 
Debt Conciliation Act; a decree obtained by the 
creditor in respect of the debt prior to the oath 
therefore ceases to exist and is replaced by the 
agreement to take the oath which under S 12 ( 2 ) 
takes effect on registration as if it were a decree 
of a Civil Court. The decree previously obtained 
by the creditor cannot, therefore, any longer be 
executed. ( Pollock , J.) Chetram Bagri v . 
Harilal. 20NLJ.27. 

- S. 13— Settlement—Death of debtor and 

default in instalments — Recovery — Proper Proce¬ 
dure. 
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C. P. DEBT CONCILIATION ACT (1933). 
S. 13. 


C. P. DEBT CONCILIATION ACT (1933). 
S. 16. * 


When a debtor whose debts have been settled in 
an agreement registered under S. 12 (3) of the C- 
P. Debt Conciliation Act, dies and there is a 
default.in the payment of any amount due under 
the agreement, the proper course is for the 
Deputy Commissioner to bring the names of the 
legal representatives of the deceased debtor on 
record and to proceed with the recovery of the 
amount in default in accoidance with sub- 
S. ( 1 ) of S. 153 of the Act. The death of the 
defaulter does not prevent the recovery of the 
amount in default. ( Burton, F C.) Ratansingh 
v. Seth Samartbmal. 1940 N.L.J. 417. 

-S. 13 and Berar Land Revenue Code 

(1928), S. 164 (c) —Sale under S. 13 of the former 
Act read with S. 164 (c) of Berar Land Revenue 
Code—Creditor or his agent, if prohibited from 
bidding. 

Where a sale is held under S. 13 of the Debt 
Conciliation Act read with Cl. (c) of S. 164 of the 
Berar Land Revenue Code, there is nothing in the 
above two provisions which restricts in any way, 
a creditor or his agent from bidding for and pur¬ 
chasing property put up for sale. (Greenfield, 

F.C.) Sitaram v. Ramrao. 1938 N.L.J. 473. 

~S. 15 — Certificate in respect of the personal 
debts of a deceased coparcener—Validity. See 
Central Provinces Debt Conciliation Adr, Ss. 2 
(e) and 15— ‘Debt.’ 1939 N.L.J. 458. 

— —Ss. 15 and 16— Certificate under S. 15— 
Finding as to reasonableness of settlement offered 
—If can be re-agitated in Civil Court. 

The Debt Conciliation Board has jurisdiction 
to decide whether the offers made for the settle¬ 
ment of the debt were reasonable or not and w hen 

r? C wV^-i lss “ ed a certifi cate under S. 15 of the 
Debt Conciliation Act stating that the creditor 

had refused to accept a reasonable offer, the 

K V 1 , C Tu t,S < £ OWer,ess, ° go into the question 
whether the offer was reasonable or not. Such 

\ S e ? C,uded b y S * 16 (a) (ii) of the Act. 

1939 N.LJ 322 >V1NDRAM '* 1 V ‘ Gunagi d <>maji. 

——Ss. 15-and 21—Execution sale prior to ap¬ 
plication under Debt Conciliation Act-Confirmo - 

* m’ with under Ss. 15 and 21 . 

niht 1 p her r* \ 5 - n °I s> 2 I of the Central Provinces 
Debt Conciliation Act affects the power of a Civil 

°- 2 ■ R - 92 ’ C ?• Code ’ to infirm a 
w ♦ i, execution proceedings when such sale 

of thp k /h P 3 a C h f ° r l an a PP ,icat i°n under S. 4 
of the above Act has been made to the Debt Con¬ 
ciliation Board. (Niyogi and Bose, JJ.) Akbari 

-1939 NL (1939) Nag. 654 

— 1939 ^N-L.J.-'283=A.I.R, 1939 Nag. 282 . 

muU b* • 1e J L° issue certificate—When 

PubismaTdZGfS° P i e s. and Of 

aivpcW^R 0 ^ i 6 G Debt Conciliation Act 

fnJ £°\ rd pOW f r to ,ssue a certificate at 

Wtfat cred ' tor ha \ refused to accept 

what the Board considers to be a fair offer and it 

« in no way dependent on the making of an agree- 

ment under S. 12. Sub-S. (2) of S. 15 comes into 

lhl r^ h t T Vu Ch 3 c f rtl ^ ca,e has been issued and 
the Court shall not allow the plaintiff any costs in 

the suit or any interest on the debt after the date 

of such certificate in excess of simple interest at 

fo P rceon n iv P t r at !J um *. Sub-S. (3) comes into 
torce only when there is an agreement and in that 


case it is only the execution of the decree that is 
stayed but it has nothing to do with interest or 
costs. ( Pollock , J.) J ankiprasad v. Baf- 

MUKUND. 1940 N.L.J. 261. 

- Ss. 15 and 12- Scope and effect of. 

Ss- 15 and 12 (1) of the Debt Conciliation Act 
must be read together. If the 40 per cent, rule 
did not apply, the alternative stand could not be 
taken that S. 15 could be independently brought 
into action against any individual creditor who 
when questioned under S. 10 did not agree to a 
reasonable settlement. ( Gruer, J .) Govindramti 
v. Gunaji Domaji. 1939 N.L.J 322. 

--(as amended in 1935), Ss. 15(1) and 21, 

Proviso— Scope—Execution sale—Purchase by 
decree-holder—Subsequent issue oj certificate 
under S. 15 (1)—// ground for refusing confirma¬ 
tion of sale—C. P. Code, O. 21 R. 92. 

The confirmation of a sale held in execution is 
not a proceeding to execute a decree so as to fall 
within the ambit of S.21 of the Debt Conciliation 
Act, proviso. When the property lias been sold in 
execution, the title vests in the purchaser from 
the date of sale subject to confirmation, and the 
proviso to S. 21 cannot be held to prevent the 
executing Court from confirming the sale. The 
fact that the decree-holder is the purchaser 
makes no difference. The executing Court cannot 
therefore refuse to confirm the sale on the ground 
that after the sale the Debt Conciliation Board 
issues a certificate under S. 15 (1) of the Act. 
Under O. 21, R. 92, C. P. Code, the purchaser in 
execution has an absolute right to have the sale 
confirmed when there has been no objection under 
R 89, 90 or 91. ( Pollock , /.) Haji Hasan v. 

Pannalai.. 19 N.L.J. 296. 

“-S. 15 (2)— Applicability — Decree — Execu¬ 

tion-Certificate from Debt Conciliation Board 
—Effect of. 

S- 15 (2) of the Debt Conciliation Act applies 
only where the creditor is suing for recovery of a 
debt in respect of which a certificate has been 
granted. It does not apply where the creditor is 
applying in execution for the recovery of a decre¬ 
tal debt. (Pollock, J.) Biiabutmal v. Balwantrao 

I. L.R. (1937) Nag. 344=169 I.C. 294=9 R.N. 
318=20 N.L.J. 28=A.I.R. 1937 Nag. 120. 

S. 15 (3)— Construction — ‘Sues’— Meaning. 

The words ‘sues for the recovery of a debt* 
include the prosecution of a suit for the recovery 
of a debt, even if the suit was instituted before 
registration of the agreement. ( Pollock , /.) 
Rishabkumar v. Bholay Singh. I.L R. (1937) 
Nag. 37=166 I.C. 459=9 R.N. 124=A I.R. 1936 
Nag. 267. 

-S. 15 (3) — Construction — Words ‘such 

agreement has ceased to subsist’ meaning of.- 

The words ‘such agreement has ceased to sub¬ 
sist’ occurring in S. 15 (3) of the Debt Concilia¬ 
tion Act cannot mean ‘such agreement has ceased 
to subsist in part.’ Where the rest of the agree¬ 
ment is still in force, its effect must remain 
(Gruer, J.) Syed Ismail Baliramti. 1939 N.L. 

J. 38 

-S. 15 (3) —Effect on surety— Remedy 

against principal debtor. See Contract Act, 
Ss. 134 and 139. A.I.R. 1938 Nag. 413 

“ S. 16—Applicability—Order without juris¬ 
diction—Order declaring debt discharged—Suit 
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c. P. DEBT CONCILIATION ACT (1933), 
S. 16. 

—If barred. See C. P. Debt Conciliation Act. 
Ss. 8, 9 and 16. 20 N.L.J. 29. 

—S. 16— Construction and scope — Jurisdiction 
of Civil Court to enquire into validity of orders 
passed by Debt Conciliation Board. 

If the Debt Conciliation Board had no jurisdic¬ 
tion to try to effect a settlement, all proceedings 
before it would be completely invalid and theCivil 
Courts would have jurisdiction to enquire whe¬ 
ther those proceedings were invalid for want of 
jurisdiction, but if the Board had jurisdiction, 
then the Civil Courts would not have jurisdiction 
to inquire whether that jurisdiction was properly 
exercised and the legality or validity of any 
orders passed by the Board cannot be questioned 
in any Civil Court at all except perhaps on the 
ground of fraud. {Pollock, J.) Shivdin v. Ram 
Rattan. I.L.R. (1938) Nag. 489=170 I.C. 905 
=10 R.N. 85=20 N.L.J. 57=A.I.R. 1937 Nag. 
259. 

-S. 16— Intention of Legislature — Civil 

Court, if can examine the reasons for issue of 
certificate under S. 15. 

The intention of the Legislature in S. 16 of the 
Central Provinces Debt Conciliation Act was to 
preclude the Civil Courts from examining the 
reasons, whether right or wrong, which induced 
the Debt Conciliation Board to issue a certificate 
under S. 15 of the Act. It may be that if fraud 
was practised on the Board, the Civil Courts could 
set the matters right. Where in spite of the 
allegations of a creditor a certificate is issued 
under S. 15 it could not be questioned by the 
Civil Court. ( Gruer, J.) Janba Dayaram Par- 
deshi v. Mannookashiram Kirad. 185 I.C. 888 
=12 R.N. 177=1939 N.L.J. 486=A.I.R. 1939 
Nag. 312. 

■-S. 16 — Interference by Civil Court. 

Though, if the Conciliation Board exceeds its 
jurisdiction and such action is questioned, the 
Civil Court will enquire into the question of 
jurisdiction, it will not interfere with the pro¬ 
ceedings of the Board, if they are with jurisdic¬ 
tion. ( Puranik, J .) Jawarchand v. Tapiram. 
1940 N.L.J. 256. 

--S. 16 — Jurisdiction — Civil Court sitting in 

execution—Poiver to question jurisdiction of Debt 
Conciliation Board to entertain application under 

S.4. 

A Civil Court sitting in execution has power to 
inquire into the question whether the Debt 
Conciliation Board had jurisdiction to entertain 
and hear an application under S. 4 of the Debt 
Conciliation Act made by a person who was not 
an agriculturist. (Niyogi, J ) Tika Ram v. 
Ganpat Sahai. 182 I C 81=11 R.N. 499=1938 
N.L.J. 17=A.I.R. 1938 Nag. 373. 

——S. 16 (1)— Intention and scope of—Suit by 
creditor prior to debtor s application—Proper 
disposal. 

Giving the best construction to Ss. 16, 21 and 23 
of the Central Provinces Debt Conciliation Act, 
the true intent appears to be as follows : Where 
in pomt of fact proceedings are pending before a 
Debt Conciliation Board at the time of the pres¬ 
entation of a plaint, the Court has no jurisdiction 
to dispose of the matter. If, however, thereafter 
the proceedings before the Debt Conciliation 
Board terminate without a settlement of that 
debt, the power of the Court to deal with the suit 
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C P. DEBT CONCILIATION ACT (1933), 

S. 21. 

revives and no defence based on limitation and on 
defendant counting the time during which the 
matter has been pending before the Board (at 
least after the abortive filing occurred) can be 
considered (S. 23). The application before the 
Board being terminated without settlement the 
debt remains. That debt can now be sued for. If 
a plaint has already been filed it will be treated as 
filed immediately after the application before the 
Board terminated and no new Court-fee will be 
payable. A suit by a creditor in ignorance of a 
prior application by his debtor under the Debt 
Conciliation Act could not be dismissed straight¬ 
away on the production of a certificate from the 
Board. ( Niyogi , J. on difference between Stone 
C.J. and Clarke, J.) Balkrishna Rajaram v. 
Baijnath. I.LR. (1939) Nag. 185=182 I.C. 662 
=12 R N. 24=1939 N.L J. 173=A.I R. 1939 
Nag. 150. 

-S. 16 fa) (i)—Suit against lambardar for 

village profits—Jurisdiction of Debt Conciliation 
Board to compel lambardar to render accounts— 
Civil Court’s jurisdiction. See C P. Debt Con¬ 
ciliation Act, S. 2 (e). 19 N.L J. 16. 

-— S. 18— Interference by Civil Court—Order 

technically correct but harsh. See C. P. Debt 
Conciliation Act, Ss. 9-A and 8. 1939 N.L.T. 
171. 

- S. 19 — Agreement before the Board — Sub¬ 
sequent unforeseen events lightening burden of 
debtor — Effect—Power to revise agreement 

Where an agreement has been entered into 
before the Board, and owing to the happening of 
certain unforeseen events, the burden of the 
debtor is lightened, there is nothing in the C. P. 
Debt Conciliation Act to suggest that the agree¬ 
ment should be deemed to have ceased to subsist, 
either wholly or in part. It is but equitable that 
it should be revised but it is the Board alone that 
has the power to do so under S. 19 of the Act. 
(Gruer, J .) Syed Ismail v. Baliramti. 1939 
N.L J. 38. 

-S. 21 (as amended by Act XIV of 1935)— 

Amendment, if retrospective. 

Looking at the question as a whole, it is clear 
that the amendment of S. 21 by Act XIV of 1935 
is not merely procedural, but that it affects sub¬ 
stantive rights and so in the absence of express 
words to that effect, it ought not to be applied to 
pending proceedings. (Stone, C.J. and Bose, J.) 
Ganesh Prasad v. Gopal. 1938 N.L.J. 101. 

- S. 21 — Applicability—“Debt” — Meaning- 

Joint decree against several persons—Application 
under S. 4, by some only—Sale of property of 
others in execution—Confirmation of—If can be 
stayed. . 

“Debt” in S. 21 of the C. P. Debt Conciliation 
Act means a debt of the debtor who applies 
under S. 4. Where in the case of a joint decree 
against several persons only one of them applies 
under S. 4, S. 21 cannot come into operation, so as 
to stay the confirmation of the execution sale of 
the properties of the other judgment-debtor who 
have not so applied, under S. 4. (Ntyogt, J.) 
Madho v. Ramchandra. I.L.R (1939) Nag. 
104=11 R.N. 216=178 I.C. 268=1938 N.L.J. 60 
=A.I.R. 1938 Nag. 273. 

-S. 21— Applicability—Debtor—Person ad¬ 
judicated insolvent—Right io apply under. 
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C P. DEBT CONCILIATION ACT (1933), 

S. 21. 

If a debtor who is adjudge! an Insolvent 
.applies to the Debt Conciliation Board for settle¬ 
ment of his debt, the proceedings pending m the 
Insolvency Court cannot be suspended under b. 
21, Debt Conciliation Act. S. 6 of the Act pre¬ 
supposes that the debtor has some property of 
his own and that his creditors have a remedy 
available to them in ordinary Civil Courts. When 
a debtor is divested of all his property in con¬ 
sequence of»his having been adjudged insolvent, 
he no longer remains a “debtor” as such and lie 
cannot possibly describe the property vested in 
the Insolvency Court as his property in the appli¬ 
cation which is required to be made in terms of 
S. 6 of the Act. ( Niyogi, J.) Chhotelal v. 
Nathuram. I. LR. (1938) Nag. 165=172 I.C. 
(697=10 R.N. 241=20 N.L.J. 252=A.IR. 1937 
Nag. 288. 

-S. 21— Applicability—Insolvency proceed¬ 
ings, if could be stayed—'Other proceedings' in 
S. 21, meaning of. 

Proceedings in insolvency cannot be suspended 
under S. 21 of Central Provinces Debt Concilia¬ 
tion Act. An insolvent after adjudication, 
though he might continue to be debtor for the 
purposes of those proceedings, cannot be a debtor 
for the purposes of the Debt Conciliation Act, as 
his property is vested in the Insolvency Court 
which strips him of the essential ingredient of his 
status as a debtor. The expression ‘other pro¬ 
ceedings’ in S. 21 of the Act must be taken to be 
those contemplated in S. 16 (i e.) execution pro¬ 
ceedings. ( Niyogi, J .) Shridhar v. Ganesh. 
1938 N.L.J. 133 

- S. 21— Applicability—Passing of foreclo¬ 
sure decree—Effect—Execution, if affected by 
proceedings under Debt Conciliation Act. 

With the passing of a final foreclosure decree, 
the debt comes to an end. The decree is not a 
money decree and cannot be regarded as a debt of 
record so that the decree is not a debt at all. The 
old debt has merged in the decree and hence no 
debt left which can confer jurisdiction on a Debt 
Conciliation Board. An execution of such 
decree could proceed unhampered by S 21 of the 
Central Provinces Debt Conciliation Act. (Stone, 

} ^IaheMAJI 71 Chandrabhan. 
1939 N L.J. 451=A.I.R. 1940 Nag. 42. 

S. 21 Applicability—Proceedings subse¬ 
quent to execution sale. 

. S. 21 of the Central Provinces Debt Concilia¬ 
tion Act cannot come into operation to suspend 
proceedings subsequent to execution sale. The 
reason seems to be that when the sale is held the 
sale proceeds are set off against the judgment- 
debt. 1 he debt being not in existence, the debtor 
cannot say he is debtor in respect of this judg¬ 
ment debt. (Niyogi. J.) Hari Sadasheo v . 
Waman Vithal. 1938 N.L.J. 229. 

?■ 7.75 Educed after confirma- 


tion of sale in execution—Effect of. 

r irtll T°l^ 2 i of the Central Provinces 
Debt Conciliation Act any suit or proceeding in 

respect of any debt for ihe settlement of which 
M ,1 ? t nr n ? Cr ha L S ma de to the 

Board, shall be stayed till the disposal of such 
application. The date of the presentation of the 

e I 8 l U - cd - ,lndcr R -’ f l the rules framed 
8 **J} C Act . ,! * , ™ mater, . al - T he certificate is a 
*tay order and is imperative and hence the con- l the 

Q.. D .—49 


C. P. DEBT CONCILIATION ACT (1933) 

S. 21. 

firmation of sale should be stayed. ( Grille , 
/.) Thakuk Prasad v. Raghurajsingh. 1938 

N.L.J. 150. 

-S. 21 —*In respect of any debt'—A sale 

having for its origin the conciliation of a debt — 
Suit in respect of, if can be stayed. 

Simply because the transaction of sale in suit 
had its origin in the settlement of a debt, the 
suit does not become one ‘in respect of that debt’ 
and so could not be stayed under S. 21 of the 
Central Provinces Debt Conciliation Act. A 
suit for a declaration and possession of fields 
conveyed under a sale by a mortgagor in satis¬ 
faction of the debt due, is not such a suit that 
could be stayed under S. 21 when the mortgagor 
subsequently applies for conciliation of his suit 
and shows the vendee as a creditor therein. 
(Gruer, J.) Hiraman v. Laxman. 1938 N.L.J. 
475. 

-S. 21 —Property sold by Civil Court before 

filing of Boards certificate—Subsequent confirma¬ 
tion of sale — Validity. 

Under S. 21 of the Debt Conciliation Act, the 
Civil Court is not bound to stay proceedings 
until it has been brought to its notice that there 
are proceedings pending before the Board by pro¬ 
duction of a certificate before it. In the absence 
of such certificate, it is open to the Court to con¬ 
tinue the proceedings. Where, therefore, such 
certificate is not filed in the Court until the pro¬ 
perty has been sold in execution of a decree, the 
subsequent confirmation of the sale is not barred 
by any provision in the Act, and both the sale and 
confirmation of the sale are valid. (Pollock and 
Digby. JJ.) Mahtabsingh v. Krjshnachandra. 
10 R.N. 227=172 I.C. 592=A.I.R. 1938 Nag. 
i09. 

-S. 21— Scope—Application to Civil Court — 

Objection to jurisdiction of Debt Conciliation 
Board — Maintainability—Civil Court's power to 
enquire into and decide. 

An application under S. 21 of the Debt Concili¬ 
ation Act necessarily contemplates an application 
which it is competent for the applicant to make 
under the Act. and the Board referred to there 
means a Board which has jurisdiction to entertain 
the application. The Civil Court to which the ap¬ 
plication is made has the power to examine the 
competency of the Board to adjudicate on matters 
which are also before them. No separate suit is 
necessary in order to determine these questions. 
The Civil Court must ordinarily proceed with 
matters pending before it upon which it is com¬ 
petent to adjudicate. Any party relying upon a 
bar to these powers must establish the same, and 
the Court has then naturally to enquire into and 
determine the validity of the objection raised. 
This may involve an enquiry into the jurisdiction 
of the Debt Conciliation Board to entertain the 
matters before the Court, and the Civil Court 
itself is the tribunal competent to decide these 
matters. (Bose and Puranik, JJ.) Lachman- 
singh v. Durga Prasad. 20 N.L.J. 203. 

-S. 2\—Scope—Certificate under—Suit for 

possession of land—If can be stayed. 

The certificate under S. 21 of the Central Pro¬ 
vinces Debt Conciliation Act can stay only suits 
in respect of any debt for the settlement of which 
application has been made, but it cannot justify 
stay of a suit for possession of land. 
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C. P. DEBT CONCILIATION ACT (1933), 
S. 21. 

(Pollock , J.) Am arch and v. Mt. Sambai. 20 
N.L.J: 218. 

-S. 21— Scope—Certificate under Act as 

applied in Berar—If to be recognised and acted 
upon in Central Provinces. 

Though Berar is not British India, and though 
a certificate issued by a Debt Conciliation Board 
in Berar is not ipso facto valid in the Central 
Provinces, such a certificate, as a matter of 
judicial comity and commonsense, ought to be 
recognised and acted upon in the Central Provin¬ 
ces ( Gruer, J.) Murlidhar v. Khushal Chand. 
20 N.L.J. 240. 

_S. 21— Scope—If controls O. 21, R. 92. C. P. 

Code _“ Proceedings”—Meaning of—Sale in exe¬ 

cution held prior to debtor’s application under 

5 4_ Confirmation of sale—If precluded. 

The word “proceedings" in S. 21 of the Central 
Provinces Debt Conciliation Act must be under¬ 
stood as referring to proceedings in which the 
creditor and debtor, i.c ., the decree-holder and 
the judgment-debtor alone are concerned, and 
cannot be extended to cover the case of an 
auction-purchaser in execution. The term is 
not comprehensive enough to cover a proceeding 
for confirmation of sale under O. 21, k. 92, C. P. 
Code, the terms of which are mandatory and are 

not controlled by S. 21 of the Debt Conciliation 
Act. The latter section does not preclude the 
executing Court from confirming an execution 
*»le h e ld prior to an application made by the 
debtor under S. 4 of the Debt Conciliation Act. 

(Mixoai, J ) Madho v. Ram Chandra. I.L.R. 
riQ39) Nag. 104=11 R.N. 216=178 I.C. 268= 
1938 N.L.J. 60=A.I.R. 1938 Nag. 273. 

_S 21— Suspension of proceedings in Civil 

Court—When takes place. 

The suspension of proceedings contemplated by 
S 21 of the Central Provinces Debt Conciliation 
Act does not take place until by the production 
of the appropriate certificate the Civil Court has 
been informed of the pendency of the proceedings 
before the Board. {Stone, CJ. and Bose, J.) 
Mahemaji v. Chandrabhan. 1939 N L.J. 451= 

A.I.R. 1 940 Na s- 42 * 

._S. 21, Proviso— Nature of agreement refer¬ 

red to—Conciliation of debt by transfer of land — 
If contemplated by the Act. 

It is only an agreement as contemplated by 
S. 12 of the Central Provinces Debt Conciliation 
Act, that is referred to in the proviso to S. 21 of 
the Act. Neither is a conciliation of debt by 
transfer of land contemplated by the Act, nor 
does any agreement of such a nature that may be 
arranged by the Board come within its purview. 
MX. Binney, F.C.) Dajiba Jagannath Joshi v. 
Narayan Govindra Shahadani. 1938 N.L.J. 

(as amended in 1935), S 21, Proviso— 
Scope—Executing a decree — Proceedings for 

confirming sale-If amount to. 

After the sale in execution of a decree has 
been held and the sale price has been setoff 
against the judgment-debtor deposited in Court 
subsequent proceedings for confirming the sale 
are proceedings between the judgment-debtor 
and the auction-purchaser, just as are proceed¬ 
ings for the delivery of possession to the auction- 
^Ifrchaser. In these proceedings, the decree- 
holder plays no part, and these proceedings do ) 
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not amount to executing a decree so as to fall 

within the ambit of the proviso to S. 21. The 

property has been sold in execution of the decree 
and the title of the auction-purchaser vests in 
him from the date of sale, subject to confirma¬ 
tion, which is inevitable in the absence of any 
objection. Hence there is nothing in the proviso 
to b. 21, as amended, to prevent the Court con¬ 
firming the sale. {Pollock, J.) Haji Dada 
Kachhi Malik v. Panna Lal. 169 J C 99=9' 

R. N. 300=19 N.L.J. 296=A.I.R. 1937 Nag 98. 

—- S. 23— Applicability—Principal debtor 
atone applying under the Act—If extends time as 
against surety. 

Where a principal debtor alone has chosen to 
seek relief under the Debt Conciliation Act, that 
cannot have the effect of extending the time for 
filing a suit against the surety, for the debt of 
the surety was never before the Board and hence 

S. 23 of the Conciliation Act will not extend time- 
as against him. ( Pollock . J) Kesheorao v. 
Laxman. 186 I.C. 763=12 R.N. 253=1939 N 
L.J. 604=A.I.R. 1940 Nag. 91. 

-S. 24-A—Board’s proceedings—Nature of 

— Board if can pass an order under S. 195, Cr. P. 

Code. See Cr. P. Code, S. 195 and C P. Dfbt 
Conciliation Act, Ss. 24-A and 18. 1940 N L T 
23. 

CENTRAL PROVINCES EXCISE ACT (I 
OF 1915), S. 2 (6) and (13) —Diluted denatured 
spirit—■If an excisable article. 

Under S. 2 (6) of the Central Provinces Excise 
Act ‘liquor’ includes spirit and under S. 2 (13) of 
the same Act 'excisable article’ means any liquor 
or intoxicating drug. Therefore, diluied de¬ 
natured spirit is an excisable article under the 
Act. {Pollock,}.) Ahmad Khan v. Emperor. 
1939 N.L.J. 75. 

-S. 62— Rules under, R. 6— Agreement of 

partnership in liquor contract —Validity. 

An agreement of partnership in liquor contract 
is void ab initio being opposed to public policy. 
Further such a partnership is clearly prohibited 
by K. 6 made under S. 62, C. P. Exise Act. 
{Gruer, J.) Nandlal v. Thomas. J. William. 

I. L.R (1937) Nag. 376=171 I.C. 948=10 R.N.. 
145=A.I.R. 1937 Nag. 250. 

CENTRAL PROVINCES LAND ALIENA¬ 
TION ACT (II OF 1916 )—Scope of—If prohi¬ 
bits only sale and not attachment. 

If properties cannot be sold then it cannot be 
attached. The Land Alienation Act when it 
prohibits sale prohibits attachment also. {Bose, 

J. ) Deputy Commissioner. Hoshangabad v~ 
Firoz Khan. ’I.L.R (1940) Nag. 261=176 I.C. 
163=11 R.N. 38=A.I.R. 1938 Nag. 504. 

-S. 16 —Money decree against member of an 

aboriginal tribe—Prohibition against sale of fits- 
property—If applies to attachment or appoint¬ 
ment of receiver. 

Attachment is not an end in itself, but is only 
an adjunct to sale. So it follows that where the 
Court is for any reason prohibited from selling 
the property or dealing with it otherwise in lieu 
of sale, the attachment must be raised. In the 
case of an aboriginal, the prohibition against 
interference with his property is complete; not 
only can there be no sale but even a receiver can* 
not be appointed to manage his property. An 


773 


CIVIL, CRIMINAL AND REVENUE. 



C P. LAND ALIENATION ACT (1916), 
S. 16. 

attachment of his property must be raised. (Bose 
arid Puranik, JJ ) Daulat Shah Bapu v. 
Sarasvvati Bai. I L.R (1939) Nag. 398=173 
I.C. 877=10 R.N. 327=A.I.R. 1938 Nag. 281. 

-S. 16— Property not saleable under—Civil 

Court’s power to attach. 

No Civil Court has power to attach, even for 
the purpose of temporary alienation, a judgment- 
debtor’s property which is not saleable in execu¬ 
tion under S. 16, C. P. Land Alienation Act. 
(Niyogi , J.) Bai.aram Misra v. Manoosingh. 
I.L.R. (1937) Nag 261 = 167 I.C. 807=9 R.N. 
214=A.I.R. 1937 Nag. 41. 

-S. 25— Object of—Presentation of appeal to 

High Court by the Deputy Commissioner in per¬ 
son, if necessary. 

The object of S. 25 of the C. P. Land Aliena¬ 
tion Act is to bring to the notice of the Court an 
illegality in its decree or order and thus to save 
the property of certain class of persons. The 
Act does not contemplate that rules of procedure 
with reference to presentation, etc., are to be 
followed and as such all that is necessary is that 
the application under S. 25 (3) should arrive 
either by post or by personal presentation. It 
does not matter how it reaches the High Court. 
(Bose,J.) Deputy Commissioner. Hoshangabad 
v Firoz Khan. I.L.R. (1940) Nag. 261 = 176 I. 
C- 163=11 R N. 38=A I R 1938 Nag. 504. 

--—S. 25 (2) —Right to apply under when arises 

—Simple money decree—Attachment — Effect. 

In the case of a simple money decree, the order 
of attachment involves permanent alienation, 
mortgage or lease of land. So copies of such 
order should be sent to Deputy Commissioner 

under S. 25 (1) of the Land Alienation Act If 
it is not sent, he can under S. 25 (2), apply within 
two months of his being informed of such order, 
the manner of his obtaining information being 
immaterial. (Bose, J.) Deputy Commissioner, 
Hoshangabad v. Firoz Khan. I L.R. (1940) 
Nag. 261 = 176 I.C. 163=11 R.N. 38=A.I.R. 1938 
Nag, 504. 

CENTRAL PROVINCES LAND RECORDS 

MANUAL—“Banjar 1 ' land—Meaning of — Culti¬ 
vated land alloioed to lie fallow~If banjar. 

Banjar is a generic term which means village 
waste land and includes both pahad as well as 
zudpi jungle. Land may be either occupied or 
unoccupied. Unoccupied land may or may not 
be banjar. Though unoccupied land covers 
waste-land, all unoccupied land is not waste-land. 
The unoccupied land is divided into 7 sub-heads 
of which only 4 constitute banjar or village 
waste. Occupied land is land belonging to 
definite persons in the sense that it is or has been 
in their actual physical occupation. The rest of 
the area is the village area which does not belong 
to specific persons, though owned by the 
malguzars. Of this area certain portions form 
the village waste, and that is what comprises the 
banjar. Banjar, however, does not include land, 
which, having been under cultivation, has been 
allowed to lie fallow either for a period under or 
over three years. (Bose,J.y Shanker v. Df.vi- 
das. 19N.LJ. 112. 

CENTRAL PROVINCES LAND REVENUE 
ACT (XVIII OF 1881), S. 65-A (5) and (7)— 
Construction and scope—Protected thikadar in 
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Sambalpur District—Failure to pay thika jama — 
Liability to ejectment on ground of — "In accor¬ 
dance with any law for the time being in force” 
— Meaning of. 

It is impossible to construe S. 65-A <7) of the 
C. P. Land Revenue Act as giving the landlord a 
right to eject the protected thikadar merely for 
non-payment of thika-jama or upon the grounds 
mentioned in cl. ( b ) of the sub-section. S. 65-A 
(5) clearly contemplates that the liability of a 
protected thikadar is something less than the 
liability of an unprotected thikadar to be so 
ejected. A thikadar, gauntia or farmer in the 
Sambalpur District ho!d> an interest very similar 
to that of a permanent tenure. There can be no 
ejectment for non-payment of rent unless the 
lease or agreement contains something in the 
nature of a proviso for re-entry A landlord in 
India has no common law right to eject a tenure- 
holder for non-payment of rent. H»s right to 
eject depends in each case upon the terms of 
the agreement of lease. In the absence of a 
right to eject the tenure-holder given by the 
agreement or lease, mere failure to pay the thika 
jama does not entitle the landlord to eject the 
thikadar. The form of S. 65-A (7) sugge>ts that 
the legislature intended to save existing rights 
rather than to create new rights. All that the 
sub-section does is to save for the landlord any 
rights which he might have, in accordance with 
the law for the time being in force and not in¬ 
consistent with the Act, to eject his thikadar on 
either of the grounds mentioned in Cls. (a) and 
(b). If by the general law he has no such right, 
then the protected thikadar cannot be ejected in 
the absence of a provision to that effect in the 
lease or agreement. The words “decree for 
ejectment passed in accordance with any law for 
the time being in force,” cannot be construed as 
meaning a decree for ejectment in accordance 
with the law of procedure for the time being in 
force. (Harries, C.J., Wort and Dhavle, JJ.) 
Lal Sadanand Singh v. Mapan Mohan Sahu 
18 Pat. 509=182 I.C 721 = 12 R.P. 48=20 Pat* 
L.T. 497=5 B. R. 803=1939 P.W.N. 407=A I 
R. 1939 Pat. 305 (F.B.). * * 


5. 


87 —Scope and effect of—Settlement 
award mentioning shares of members of family in 
estate—If bars claim to estate as impartible. 

The fact that the award at a proprietary settle¬ 
ment of an impartible estate specified the notional 
shares of the members of the family cannot 

debar a party to the settlement from setting up 
a claim that the estate is impartible. S. 87 bars 

a ,. m ° nl y it was made or tabled as the 
subject of consideration and expressly decided. 
W here there is nothing to show that an issue was 
ever raised before the settlement officer or that 
there was an express decision, the section cannot 
operate as a bar to the claim. (Niyogi and 

Cs .) Ratansingh v Tairamsingh. 

oio N '!r-P^ (Sup P > 191 = 162 I.C. 577=8 R.N. 
278—A.I R. 1936 Nag. 80. 


-(II OF 1917) and Central Provinces 

Tenancy Act —’Land” as used in the Act, if in¬ 
cludes abadi. 

The term ‘land’ is not used in its ordinary 
sense in the Central Provinces Land Revenue 
and Tenancy Acts and as used in the Act does 
not include house sites in the abadi. (Stone, C . 
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J. and Bose , /.) Gangapkasad v. Itwarsingh. 
1939 N.L.J. 429=A.I.R. 1939 Nag. 287. 

--Malguzar —Rights to take water from 

jointly owned village tank. 

The mere fact that a person is a malguzar and 
that the tank is in joint ownership of the pro¬ 
prietary body does not give the person the right 
of using the water for irrigating his fields. Such 
right must be proved aliunde. (Stone, C J. and 
Clarke, J.) Ramji Sahi-.bi.al v. Tanyabapu. 
A.I.R. 1940 Nag. 178. 1 

- Revision—Long delay in filing—Change in 

law or ignorance as to forum—If grounds for 
excusing. 

A delay in filing a revision cannot be excused 
on the ground of either a change in the law or 
ignorance on the part of the party as to the 
proper forum for the presentation of the revision 1 
in Collector’s cases. (V. J. Roughton, F. C.) 
Kisan v. Adku. 1938 N.L.J. 127. 

■—Settlement record—Entry as to rent — Pre¬ 
sumption as to—If to be preferred to jamabandi 
entry—Suit for rent of field jointly assessed with 
another—Absence of apportionment—Jurisdiction 
of Civil Court. 

A certain field was separately assessed fora 
certain rent as evidenced by the jamabandi entry 
but was jointly assessed with another field as 
evidenced by the settlement entry. A suit for 
recovery of arrears of rent in respect of the field 
was brought on the basis of the jamabandi. 

Held, that the settlement entry must be presum¬ 
ed to be correct and should* prevail over the 
jamabandi entry. 

Held, further, that as there was no apportion¬ 
ment of rent between the two fields, the Civil 
Court was incapable of awarding a decree for 
arrears of rent in respect of one of the fields. 
(Gruer, J.) Urkuda Bapu v. Shrawan Jairam. 
ILR.. (1937) Nag. 384=171 I.C. 733=10 R.N. 
129=A I.R. 1937 Nag. 156. 

_ Third appeal—Mutation proceedings — Con¬ 
current findings of fact—Interference by Finan¬ 
cial Commissioner—Grounds for. 

The Financial Commissioner would not ordina¬ 
rily interfere in third appeal, especially in muta¬ 
tion cases, with the concurrent findings of the 
Courts below on questions of fact as the same can 
be challenged in the Civil Court. But where the 
lower Courts have not only erred in appreciating 
the evidence on the main issue in the case, but 
have approached the matter from an entirely 
wrong point of view, and when the finding of 
the Commissioner in second appeal is of a purely 
negative character, the case is one in which the 
Court of the Financial Commissioner will inter¬ 
fere. (Greenfield, F. C.) Rukhmabai v. Sapa- 
shiva. 20 N.L.J. 191. 

--Ss. 2 (6) and 186— Lambardar—Appoint¬ 
ment of—Person ivhose name is recognised by 
Revenue Court in mutation—Right of—Persons 
challenging such appointment—Duty to get deci¬ 
sion from Civil Court on title. 

The person in whose name mutation has been 
sanctioned by a Revenue Court is, for the pur¬ 
pose of the Revenue Courts, the proprietor of 
the Mahal and is the only person entitled to be 
appointed lambardar. If any one else obtains a 
final decision from the Civil Court in his favour 
as to his superior title, he gets the right to be 
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appointed a lambardar; but until he gets such a 

decision, he is not a proprietor under the Land 
Revenue Act and cannot be legally appointed as 
lambardar. (Greenfield, F. C.) Mt. Rukhmabai 
v. Sadashiv. 20 N.L.J. 250. 


—- : Ss 2 (8) and (12). 97 and 106 (j) Bhogra 

Bhogi land—Suit for rent of—Civil Court's 
jurisdiction—If barred. 

Bhogra Bhogi holder is the owner of a plot or 
plots of land separately assessed to land revenue 
in a mahal. Bhogra Bhogi land which is akin to 
malxk makbuza plot is therefore excluded from 
the definition of mahal given in S. 2(8). C.P. 
Land Revenue Act. Since patti is defined to 
mean lands held in a mahal, malik makbuza plot 
or what is the same thing as a bhogra bhogi plot 
cannot form part of a mahal and therefore 
cannot form a patti under S. 2 (12). A malik 
makbuza plot or a bhogra bhogi plot does not 
therefore form a patti and is not separate natti 
within the meaning of S 97. The jurisdiction of 
the Civil Court to entertain a suit for recovery of 
rent of bhogra bhogi land is not therefore ousted 
under S. 106 (/') of the Act. (Vivian Bose, J.) 
Dularsingh V. SiTARAM. I.L R. (1938) Nag. 
167=10 R.N. 134=171 I.C. 783=A.I.R. 1937 
Nag. 184. 


- S. 23 and C. P. Tenancy Act, S. 24— 

‘ Service ’, meaning of—Procedure for service of 
notice — Proceedings under S. 24 of Tenancy Act 
—Knowledge of order of ejectment — Necessity. 

The word ‘Service’ in S. 23 of the C. P. Land 
Revenue Act implies and means something more 
than mere tendering or delivering a copy of the 
notice ; it means securing that the person concer¬ 
ned receives and gives an acknowledgment of the 
receipt of the copy. If this could not be done 
substituted service should be resorted to. It is 
of the essence of proceedings under S. 24, C. P. 
Tenancy Act, especially, that the tenant should 
be apprised of the order of ejectment and the 
date fixed for paying up the arrears to avoid it. 
Mere tendering of the notice cannot secure this. 
(Burton, F. C.) Sarja Tukaram v. IshwargiR. 
1939 N.L.J. 358. 

-S. 25 — What is condoned by. 

S. 25 of the C. P. Land Revenue Act, does not 
condone any irregularity in respect of service of 
notices, but only in respect of immaterial errors 
in designation of persons or description of pro¬ 
perty. (Burton, F. C.) Sarja Tukaram v. 
Ishwargjr. 1939 N.L.J, 358. 

-S. 29—If controlled by S. 6, proviso, C. P. 

Tenancy Act. See C. P. Tenancy Act, S. 6, 
proviso. 20 N L. J. 87. 

- S. 33 (2)—Scope—Ejectment order by 

Tahsildar confirmed by Sub-Divisional Magis¬ 
trate—Second appeal. See C. P. Tenancy Act, 
S 24 (3). 20 N.L.J. 220. 

-S. 39— Revision when remedy by way of 

appeal was open—If and when entertainable. 

S. 39 of the C. P. Land Revenue Act does not 
provide for an application being made for revi¬ 
sion in lieu of an appeal or otherwise. The initia¬ 
tive is left with the Revenue Officer to revise an 
order or not. Ordinarily the powers of revision 
would not be used where an appeal could have 
been filed, but was not in fact filed, unless good 
reasons are given for not so doing and unless on 
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the facts of each case the interests of legality 
and propriety require that the orders in question 
should be varied or reversed. ( Burton, F.C.) 
Kislal v. Harnamsingh. 1939 N L.J. 559. 

-S. 40— Rejection of application for review — 

If appealable. 

An appellate Court has no jurisdiction to 
entertain an appeal against an order rejecting an 
application for review. ( A. L. Binney . F. C.) 
Dajiba Jagannath Josh 1 v Narayan Govindra 
Shahadani. 1938 N.L.J. 472. 

-S. 40— Review — Grounds — Importance of 

question involved. 

No principles are laid down in S. 40 of the C. 
P. Land Revenue Act to regulate in what cases 
review may be allowed. The practice seems to 
suggest that the test in such cases is the impor¬ 
tance of the question involved. (Burton, F. C.) 
Kalkaprasad v. Thakur Budhasing. 1939 N. 
L.J. 293. 

-S. 45— Khasra and village administration 

paper—Contents of—Conflict between—Prefer¬ 
ence. 

The village administration paper is expressly 
intended to record irrigation rights; the purpose 
of the khasra however is merely to record the 
conditions of the cultivation of the fields and 
hence the entry of irrigation right in the remarks 
column of the khasra must be treated as inciden¬ 
tal. Greater value should therefore attach to the 
entries in the village adminstration paper if there 
is a conflict between the two documents. (Stone, 
C.J. and Clarke /.t Ramji Saheblal v. Tanya- 
bapu. A.I.R. 1940 Nag. 178. 

“ S. 45— Record-of-rights — What is included 

x n. 

Under S. 45 the record-of-rights includes both 
the khasra and the village administration paper. 
Khasra falls under S- 45 (2) ( b) and the village 
administration paper under S. 45 (2) (c). (Stone, 
C.J. and Clarke, J.) Ramji Saheblal v. Tanya- 
bapu. A I.R. 1940 Nag 178. 

--Ss. 47 and 49— Enquiry under—Mutation — 

Dispute between nephew of deceased proprietor 
and daughter of deceased—Possession with nep¬ 
hew—If material. 

In the case of a disputed succession to a deceas¬ 
ed proprietor, possession of a competing candi¬ 
date carries little or no weight; especially where 
the fight is unequal, e.g., as between the nephew 
ot the deceased and the daughter of the deceas¬ 
ed, possession of the nephew can carry no 
weight. (Greenfield, F.C.) Rukhmabai v. Sada- 
shiva. 20 N.L.J. 191. 

—-—S3. 47 and 49— Scheduled estate — Pan- 
dharta Zemmdari—Incidents of—Succession to— 
Rule—If impartible and governed by Hindu Law 
—Burden of proof—Wajib-ul-arz. 

The Pandharia zemindari in Bilaspur District 
is an estate, scheduled under S. 2 (3) of the C. P. 
Land Revenue Act and is not an ordinary mahal 
or holding. This being a privileged tenure held 
on special terms, its conditions and the rule 
of succession are regulated by the conditions of 
the wajib-ul-arz of the zemindari. In the face 
of a clear provision in the wajib-ul-arz laying 
down that the estate devolves on the widow in 
default of a direct heir for her lifetime, and on 
demise to the nearest male heir, it must be 
held that the widow of the late zemindar is en- 
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titled to the zemindari on his death in preference 
to the brother’s sons of the late zemindar. Muta¬ 
tion cannot therefore he effected in favour of the 
nephews of the zemindar. If a person alleges 
that the estate is a Raj Goud family governed by 
the Hindu Law that it is impartible and descends 
by the rule of primogeniture and not by any 
special rules of succession, it is for him to esta¬ 
blish the same. In the absence of such proof, the 
Hindu Law affords no guidance to the succession 
and mutation. (G. P. Burton, R. M.) Dharamraj 
Singh v. MankuwaRi Devi. 20 N.L.J. 47. 

-S. 47 (1) — Scope—Mining lease—Expiry 

of—Order restoring prior occupancy tenant to 
possession — Appeal — Competency. 

An order by the Deputy Commissioner direct¬ 
ing that an occupancy tenant over whose land 
mining rights had been assigned to another, 
should be restored to possession on the expiry of 
the mining lease, is only a direction made in his 
executive capacity for setting right an irregu¬ 
larity in the preparation of the annual papers 
referred to in S. 47 (1) of the C.P. Land Revenue 
Act, and is not appealable. (E. Raghavendra 
Rao, II. M.) Forrester v. Cowasji. 19 N.L.J. 
203. 

-—Ss. 47 (4) and 49 (1)— Mutation pro¬ 
ceedings started on report of Kanungo—Legality 
—Enquiry into possession—Necessity for. 

S. 47 (4) of the C. P. Land Revenue Act 
requires that mutation proceedings must be start¬ 
ed on the report of the person lawfully entering 
into possession. Proceedings started on the 
report of a Kanungo are not legal and valid. And 
when both parties claim to be in possession, an 
enquiry ought to be made into the fact of legal 
possession, and a finding arrived at on the point 
as required by S. 49 (1). The omission to do so 
vitiates the proceedings. (Raghavendra Rao, 
H.M.) Hiralal v. Laxmansingh. 19 N.L.J. 49. 

-Ss 47 (4) and 49 (3)— Mutation — Right to 

—Party failing to appear and lay claim in spite of 
notice—Right of to be recorded as proprietor. 

The acquisition of proprietary rights, and the 
recognition by Government, of a person as a pro¬ 
prietor involve the assumption of liabilities and 
responsibilities. And when a person, despite full 
notice of the proceedings, fails to lay claim to 
those rights and thereby to express willingness to 
accept those responsibilities and liabilities, it is 
not possible for a revenue officer in mutation pro¬ 
ceedings to direct that he or she shall assume 
them The party so failing to appear and lay 
claim must be left out of account. (Greenfield, 
F. C.) Rukhmabai v. Sadashiva. 20 N.L.J, 
191. 

— S. 49 (1 )—Duty of Revenue Court under — 
I ossession—Meaning and nature of. 

Where an applicant for mutation before a Re¬ 
venue Court has obtained lawful possession and 
title against the recorded proprietor, he is entitled 
to mutation, and the Revenue Court is bound 
under S. 49 (1) of the Land Revenue Act to 
record mutation in his name. If another party 
ousts the applicant subsequently from lawful pos¬ 
session illegally in execution of a decree by 
which the applicant is not bound, such ouster 
cannot be recognised by the Revenue Court. 
(Greenfield , F.C.) Gopidas v. Seth Mishrilal. 
1938 N.L.J. 45. 
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*S. 49 (3)— Order of Revenue Court under 

Effect of—If can be nullified by temporary in¬ 
junction from Civil Court . 

A temporary injunction issued by a Civil Court 
can have no operation against the order of a 
Revenue Court passed under S. 49 (3) of the 
C. P. Land Revenue Act. Under S- 49 (4), the 
Revenue Courts must recognise a final decision of 
a Civil Court on a question of title; but until 
such final decision is recorded, the authority of 
the Revenue Courts under the other sub-sections 
of S. 49 prevails. ( Greenfield , F. C.) Mt. 
Rukhmabai v. Sadashiv. 20 N.L.J 250. 

-S 68 (3)—Khudkasht land subject to mort¬ 
gage — If can be recorded sir. 

Though khudkasht land is subject to a mort¬ 
gage it can be recorded as sir land if it otherwise 
satisfies the conditions laid down in sub-S. (3) of 
S. 68 of the Central Provinces Land Revenue 
Act. ( Burton , F C.) Balmukund v. Daulat. 
1939 N.L.J. 499. 

-S. IQ—Scope. 

S. 70 only deals with what the khasra is to 
contain as far as tenancy lands are concerned. It 
does not touch what it is to contain in the case of 
home-farm lands. (Stone, C. J and Clarke, J.) 
Ramji Saheblal v. Tanyabapu. A.I.R. 1940 
Nag. 178. 

--S. 71— Abadi — Licensee failing to build 

house — Forfeiture — Revocation—Easements Act, 
S. 62 (h). 

S- 71 of the C. P. Land Revenue Act makes it 
clear that the abadi of a village is reserved for 
the residence of the inhabitants or for purposes 
ancillary thereto. A person who has a licence to 
occupy the abadi site must use it for the purpose 
of residence, that is, he must erect a building on 
it for his dwelling. His failure to do so would 
be treated as an infringement of the terms of the 
licence and bring about forfeiture of the licence. 
Where the site stood without a house upon it for 
such a long period as 30 years, 

Held , that it could well be regarded as good 
evidence to prove that licensee had no intention 
of ever building house on it and hence licence 
could be revoked. S. 62 (h) of the Easements 
Act is applicable to abadi sites as much as to any 
other class of land. (Ntyogi.J.) Chhagani.alsa 
v. Nathusing. I.L.R. (1938) Nag 326=176 I. 
C. 936=11 R.N. 92=A.I.R. 1937 Nag. 338. 

--Ss. 73 and 80— Decision of Settlement 

Officer—If final. 

A Settlement Officer has under the C. P. Land 
Revenue Act power to allow a reduction or ex¬ 
emption from rent and his decision is binding on 
the landlord during the currency of the settle¬ 
ment. (Pollock, J.) Kamlusao v. Kisan. 164 
I.C. 941=9 R N. 46=A.I.R. 1936 Nag. 221. 

_S. 75 (1)—Muafi recorded as “Ba waj 

hissedari wa rishtedari”— Subsequent settlement 
recording same as to continue in perpetuity “so 
long as land remains in the family and is not 
alienated'’ — Usufructuary mortgage by muafidar 
—Effect of — If suspends muafi. 

A muafi grant was stated to be u Ba waje hisse¬ 
dari wa rishtedari ” at a previous settlement, i.e., 
that the land revenue was foregone because the 
land was taken by a member of the proprietor’s 
family in lieu of a proprietary share. At the next 
settlement the settlement officer recorded that it 
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should continue in perpetuity “so long as the land 
remains in their own family and is not alienated.” 
1 he muafidar transferred the land to a stranger 
by way of a usufructuary mortgage. 

Held, that the land being no longer in the pos¬ 
session of the family must beheld to have been 
alienated, and that consequently the muafi right 
should be regarded as having ceased to exist so 
long as the mortgagee remained in possession, 
and the proprietor would be entitled to collect 
the revenue assessed upon the land. 

Held, further, that on the owner resuming pos¬ 
session by redemption, the muafi would revive. 

( Greenfield , F. C.) Sf.th Meghraj v. Kashiram. 
1938 N.L.J. 52. 

-'S. 75 (3 )—Reference underby Civil Court 

—Revenue Courts' power to question propriety 
of. 

Under S 75 (3) of the C. P. Land Revenue Act, 
when a reference is made by the Civil Court, the 
Revenue Courts must act upon it. It is not open 
to them to say that the reference is improper and 
that the point upon which the reference has been 
made is one to be decided by the ♦Civil Court it¬ 
self. (Greenfield, F. C) Seth Meghraj v. 
Kashiram. 1938 N.L.J. 52. 


S. 76— Cesses—Patwari's remuneration. 


The remuneration that is payable to the patwari 
or a lambardar does not fall under the head of 
cesses. (Niyogi, J.) Shrinivas Govind v. Sada- 
sheo Sakharam. 171 I.C. 658=10 R.N. 127= 
20 N.L.J. 173=A I.R. 1937 Nag. 211. 

-S. 80— Applicability. 

S. 80 of the Central Provinces Land Revenue 
Act deals with settlement decisions only and does 
not apply to year to year khasra entries made by 
the patwari. (Gruer, J.) Baba Ramchandra 
Komti v. Kondoo Jagna Wadhai. 1939 N.L.J. 
496=A.IR. 1940 Nag. 7. 

-S. 80 —Burden of proof—Suit to challenge 

settlement record after one year—Plea that no in¬ 
quiry was held — Onus. 

The object of nazul proceedings is, no doubt, 
that disputed matters should be determined then 
and there, and unless the decisions arrived at are 
promptly questioned, they must stand good. The 
settlement entries are binding if not set aside 
within one year under Art. 14, Limitation Act, 
read with S. 80, C. P. Land Revenue Act. Where 
a parcha is given to a person as tnalik makbuza 
after settlement, and the entry regarding the area 
is challenged after more than one year from the 
offering of settlement record to proprietor, the 
burden of proof lies upon such person who 
asserts that no inquiry was made (Gruer, /•) 
Secretary of State v. Habibulla I.L R. (1938) 
Nag. 377=176 I.C. 346=11 R.N. 48=A.I.R. 
1937 Nag. 407. 

-S. 80 —Entry of Settlement Officer—P fe ~ 

sumption of due inquiry—Finality. , 

It is the duty of the Settlement Officer under 

S. 70 of the C. P. Land Revenue Act of 1917 to 
ascertain and record the status and rights ot all 
persons occupying land as tenants; and under 
S. 80 of the Act, it must be presumed in the * D " 
sence of evidence to the contrary that the Settle¬ 
ment Officer did so, and any order ° r ® ntry H 11 ,! 
S. 70 is conclusive under S. 80. (Pollock, J.) 

Kanchedii.al v. Zabbarshah Ion I.C. obo—» 

R.N. 141=19 N.L.J. 123 =A.I.R. 1936 Nag. 171. 
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—S. 80 —Right of tenant to collect and sell 
tetidu leaves —Wajib-ul-arz— Entry restricting 
right of tenant—No usage or contract to that 
effect proved—Right of tenant to sue for declara¬ 
tion of right and for amendment of wajib-ul-arz 
—C. P. Tenancy Act, S. 95 

The ownership in trees growing on land is with 
the owner of the land, and enjoyment of those 
trees, whether from their shade or their produce, 
is with him who, being entitled to present pos¬ 
session of the land, has the right to enjoy the land 
These rights are not cut down by S. 95, C. P. Ten¬ 
ancy Act. The section does not purport to deal 
with the position which arises when the trees are 
of a kind other than those mentioned therein ; 
nor does it purport to create statutory easements 
that will permit the owner to get at trees in the 
possession of the tenant. It is designed to add 
to, rather than subtract from the tenant’s rights 
and gives statutory expression to the tenant’s 
rights in fruit trees. 11 also creates a statutory 
right in the tenant to fell and take certain timber 
and clear shrub. This right cannot be given up 
even by contract. If neither usage nor contract 
to the contrary be proved, the tenant has the pro¬ 
duce of the tree, whatever the tree and whatever 
the produce growing on the land of which he has 
the tenancy. A tenant has therefore the right to 
pluck and collect the leaves of tendu trees in his 
holding and sell them to anybody he chooses, and 
the zemindar has no exclusive right or monopoly 
to purchase them. A tenant is certainly harmed 
by an entry in the village administration report 
unless that entry gives him rights greater than 
those that arise under the general law. So far 
as tendu leaves are concerned, unless the land¬ 
lord has got rights by usage or contract, the right 
to them would be in the tenant, though the trees 
themselves belong to the zemindar. When there 
is no usage or contract limiting the tenant s 
rights, the zamindar can .have no right to the 
produce. An entry in the Wajib-ul-arz of the 
village to the effect that the ten lu leaves cannot 
oe sold to anybody else other than the malguzar 
or the kadar or zemindar cannot in such a case 
be supported and is wrong. The tenant is con¬ 
sequently entitled to sue under S. 80 of the C P 
Land Revenue Act for a declaration of his right 
and for amendment of the Wajib-ul-arz. (Stone, 

CJ. and Niyogi. J.) Bahoran v. Lal Bhuwanpal 
Singh. 20 N.L.J. 131. 


S. 80 —Scope -If retrospective. 

A s"* n r « 


S. 80, C. P. Land Revenue Act of 1917, whic 
requires the defeated party to sue within or 
year, cannot have retrospective operation. (N 
yogi and Subhedar, A.J.Cs.) Yadgar Hussain •. 

o^ H Yio IA r D i BRAHIM RazA - 31 N L.R. (Supp 
202=163 I.C. 179=8 R.N. 299=A.I.R. 193 
iNag. 71. 

~Z Bliogra bhogi —If separate pati 

£?* C ?n, L A?° R a EV /S ue Act * Ss - 2 (8) and (12 
97 and 106 (/). AIR. 1937 Nag. 184. 

——S. 106 (j) — Scope—Bhogra bhogi land- 
^uit for rent of—Jurisdiction of Civil Court—: 
ousted. See C. P. Land Revenue Act. Ss 2 (: 
and (12), 97 AND 106 (;). A.I.R. 1937 Nag 18 

,T 7 "f 109—Succession to tenure of protect 
thekadar—Principle governing. 

ceVT S ls y£ down in A S * 10 , 9 of the Central Provi 
ccs Land Revenue Act, that the succession to 


tenure of a protected thekadar shall be regulated 
by the personal law of the deceased thekadar 
subject to certain conditions which to some ex¬ 
tent modify the personal law applicable to Hindus. 
Hence the law applicable is the ordinary law 
of Hindu succession as modified in minor details 
and irrespective of any idea of notional jointness 
which might arise from the principle that the 
tenure is impartible ((irillc . ./.) Narhari v. 
Mst. Maharani. 187 I.C. 750=12 R.N. 299= 
1939 N.L.J. 605=A.I R. 1940 Nag. 102. 

- S. 112— Scope of—Applicability to forfei¬ 
ture of protected status. 

S. 112 of the Central Provinces Land Revenue 
Act is not applicable to a case where protected 
status is to be forfeited. The procedure for 
tlie latter case is provided in S. Ill and obviously 
it was neither intended nor provided that in a 
case in which the Commissioner has sanctioned 
forfeiture, an application under S. 112 should 
operate to forestall the formal declaration of 
forfeiture, S. 112 only applies to the case of a 
thekadar who is deprived of his status on the 
application of an entitled member of the family 
and not upon declaration of forfeiture. ( Burton, 
F.C .) Haidar Ali v. Kuvarlal Singh. 1940 N. 
L.J. 30. 

-Ss. 125 and 128— V ale for arrears of land 

revenue—Absence of notice to mortgagee not in 
possession — Sale, if invalid — ‘Assigns’ in S. 125, 
meaning of. 

A sale for non-payment of arrears of land 
revenue is not bad for failure to confoi m to the 
requirements of S. 128 of the C. P. Land Revenue 
Act, simply because a notice of demand had not 
been served on the mortgagee of the village as a 
defaulter. S. 125 in stating who are defaulters 
has included the ‘assigns’ of a person with whom 
the settlement was made, but by an explanation, 
has made it plain that ‘assigns’ includes a mort¬ 
gagee in possession only. (Pollock and Niyogi, 
JJ.) Surajdeen v. Ishwari Prasad. I.LR 
(19381 Nag. 550=1938 N.L.J. 342=181 I.C. 478 
= 11 R.N. 462=A.I.R. 1938 Nag. 554. 

-Ss 128 and 146 —Proclamation of sale not 

in accordance with Act — Effect. 

Where the proclamation for sale was issued as 
for a sale under C. P. Code, it is not in any way a 
compliance with R. 17 of the rules framed under 
S. 128, C. P. Land Revenue Act. It is not an in¬ 
formality curable under S. 25 of the Act. Where 
there is no proper proclamation according to the 
Land Revenue Act, a sale held under such a pro¬ 
clamation is not a sale which could be deemed to 
be held or which could be confirmed under the 
Land Revenue Act. ( Burton , F.C.) Borda Co¬ 
operative Society v. Yadao. 1939 N.L.J. 405. 

-S. 138 —Sale proclamation in terms of — 

Sale, if free from encumbrances — Presumption. 

Under S. 138 of the Land Revenue Act, sale 
free of encumbrances is the rule and sale subject 
to encumbrances is an exception. When a Deputy 
Commissioner, signs a proclamation in terms of 
S. 138, it is unnecessary to pass an express order 
that the sale is to be free of encumbrances. (Pol¬ 
lock and Niyogi, JJ ) Surajdf.en v. Ishwari 
Prasad. I.L.R. (1938) Nag. 550=181 I.C. 478= * 
11 R.N. 462=1938 N L. J. 342=A.I.R. 1938 Nag, 
554. 



7^3 QUINQUENNIAL 

C. P. LAND REVENUE ACT (1917), S. 138. 

-138— Scope—Order for sale by Deputy 

Commissioner free of incumbrances—Subsequent 
order by Sub-Divisional Officer for sale subject to 
incumbrances — Legality — Sale—If void — Subse¬ 
quent confirmation of sale by Deputy Commis¬ 
sioner—If validates sale. 

When the Deputy Commissioner orders the sale 
of a village for arrears of revenue free of incum 
brances, a subsequent order by the Sub-Divisional 
Officer directing that the village should be sold 
subject to incumbrances is incompetent and with¬ 
out jurisdiction under S. 138 of fhe C. P. Land 
Revenue Act. It is an illegality which vitiates 
the sale and renders the sale void. The fact that 
Deputy Commissioner approves of and confirms 
the sale does not cure the illegality. ( Roughton.) 
Bhayyalal v. Gangaprasad. .19 N.L.J. 299. 

-Ss. 144 and 145— Sale set aside by S.D.O * 

but upheld by D. C.—Deposit by defaulter — 
Time. 

Though an application of S. 144 of the Land 
Revenue Act is made dependent upon an applica¬ 
tion not being filed under S- 145 of the Act. one 
object underlying the two sections is, that the 
defaulter shall have at least 15 days, after the 
payment of the purchase-money by the purchaser, 
in which to make his deposit, in order to set aside 
the sale. So where a sale is set aside by a S.D O. 
but upheld by D C., and the price is paid by the 
purchaser thereafter, the defaulter is within time 
if he deposits his amount within 15 days of pay¬ 
ment by the purchaser. ( Burton, F.C.) Kalka- 
prasad v. Thakup. Budhasing. 1939 N.L.J. 
293. 

--S. 144 (1)— Scope—Balance of purchase 

money — Non-payment within 15 days — Effect — 
Sale—If void—Absence of prejudice. 

The non-deposit by the purchaser at a sale in 
arrears of taccavi of the balance of purchase- 
money within 15 days as required by S. 144 (1) of 
the C- P. Land Revenue Act is a mere irregula¬ 
rity, and does not, in the absence of prejudice to 
the tenant or to the heirs of a deceased tenant, 
render the sale void. Harishankar v. Ramlal. 
19 N.L.J. 269. 

-S. 144 (1)— Scope — Non-compliance — Fai¬ 
lure to deposit balance purchase money within 15 
days—If renders sale void—Absence of prejudice 
to tenant — Effect. 

The mere fact that the purchaser of a tenant’s 
holding fails to deposit the balance of the pur¬ 
chase-money within the period of 15 days as re¬ 
quired by S. 144 of the C.P. Land Revenue Act 
does not make the sale void, when no prejudice is 
thereby caused to the tenant. {Bose. J.) Rani 
Sona Bahu v. SonHACSiNGH 167 I C. 848=9 R. 
N. 226=38 Cr. L.J. 467=19 N.L J. 264. 

-S. 145— Construction—"Person whose im¬ 
movable property has been sold ”— Charge-holder 
—Right to apply under. 

A charge-holder cannot be treated in respect of 
the property charged as a “person whose immo¬ 
vable property has been sold" within the meaning 
of S. 145 of the C P. Land Revenue Act of 1917 
prior to its amendment in 1936, and has therefore 
no locus standi to apply under the section. 

' (Burton R.M.) Seth Ghasiram v. Ramlal. 20 
N.L.J. 97. 
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-S. 151 —Order by Civil Court allowing pre- 
emption — No objection raised — Subsequent 
objection before Guvemor-in-Council — Maintain¬ 
ability. 

Where an order granting pre-emption has been 
passed by the Civil Court and has been given 
effect to by the Collector, a party who has failed, 
to appeal and object in the Civil Court cannot be 
allowed to raise objections in that behalf after¬ 
wards in the Revenue Court. The Governor-in- 
Council has no authority to exercise revisional 
powers in respect of orders of the Civil Court 
allowing pre-emption. ( Gordon , R.M.) AIaha- 
deo v. Narayan. 19 N.L.J. 76. 

S. 151— Pre-emption by decree-holder — 
Deposit of purchase-money — Necessity—Right 
to set-off—Failure to deposit — Irregularity — Re¬ 
vision. 

Under S. 151, Land Revenue Act, a decree- 
holder pre-empting the property and thereby be¬ 
coming the purchaser need not deposit the pur¬ 
chase-money before the Collector but is entitled 
to set-off his claim in the case against the price 
money to be deposited. The failure to deposit 
would at the most amount to an irregularity, but 
1 when such irregularity causes no material loss, 
the Governor-in Council will not interfere in 
revision. ( Gordon , R.M.) Mahapeo v. Nara¬ 
yan. 19 N.L.J 76. 

-S. 152— Applicability—Jurisdiction of Chit 

Court—Suit by lambardar for recovery of amount 
of revenue paid by him on behalf of co-sharers as 
zabti bhogra—Jurisdiction of Civil Court — Con¬ 
tract Act, S. 69. 

Clause (10), S. 152, deals with claims arising 
from actual collections or from the processes to 
enforce the realization of arrears of revenue or 
arrears of sums realizable as revenue To come 
within this clause, the matter complained of and 
which gives rise to the suit must actually be con¬ 
nected with or arise out of an actual collection or 
some process for the recovery of arrears of 
revenue. The cause of action must be intimately 
connected with the collection or with the process 
for the recovery of revenue. Where a lambardar 
pays the whole revenue and then sues the co¬ 
sharers for amounts paid by him on their behalf 
as zabti bhogra, his claim is not one connected 
with or arising out of actual collection or any¬ 
thing connected with collection, but rather from 
payment made by him to co-sharers use; and in 
view of S. 33 which presupposes that Civil Courts 
have jurisdiction to try suits by lambardars for 
arrears of revenue payable through them by the 
proprietors whom they represent. S. 152 is not 
applicable. Such a suit falls under S. 69, Con¬ 
tract Act and can be entertained by Civil Courts. 
(Harries, C.J. and IVort,J.) Harihar Dora^. 
Upendra Pati. 6 BR. 218=185 I.C. 602=12 K. 

P. 384=A.I.R. 1939 Pat. 497. 

-S. 157 —Failure of co-sharer lambardar to 

pay Sadar lambardar—Payment by him to Govern - 
ment—Recovery under S . 157— Remedy of pattt 
lambardar. 

Where a patti lambardar who held her share- 
free from assessment, failed to collect and pay 
the land revenue to the Sadar lambardar, and the 
sadar lambardar paid it and on application to the 
Tahsildar under S. 157, recovered the amount 
from the patti lambardar, her remedy is not by 
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a suit against the Sadar lambardar for it would 
not be maintainable; but to sue the other co¬ 
sharers for their share of the land revenue or to 
apply to the Tahsildar to recover it for her or to 
sue the sadar lambardar for her share of village 
profits. ( Pollock , /.) Thakursingh v. Mst. 
Parwatibai. 179 I.C. 12=11 R.N. 278=1938 
N.L.J. 292=A.I.R. 1938 Nag. 490. 

■ — -S. 157— Payment by Sadar lambardar — 
Sale of co-sharer’s land—If free from encum¬ 
brances—Nature of right conveyed. 

If a Sadar lambardar fails to get in and pay 
over the land revenue to the Government, he is 
liable to have his land sold. But he is given a 
right over against the co-sharer whose revenue 
is in arrear. He may sell that co-sharer’s land. 
Inasmuch as he had paid to Goverments, the first 
charge given by the statute to the Government 
passes to him. But it cannot wipe away a mort¬ 
gagee’s right. The Sadar lambardar has priority 
over the mortgagee standing in the Government 
shoes to the extent of the land revenue due in 
respect of the mortgagor’s land, paid by him. 
Hence he can sell the land giving to the purchaser 
a like priority unless the mortgagee redeems the 
charge by payment. {Stone, C.J . and Bose, J.) 
Zalliram Battolal v. Manual Singh. 185 I.C. 
780=12 R.N. 173=1939 N.L.J. 477=A.I.R. 1939 
Nag. 302. 

— 7 - 77 S. 169 ( 1 ) (a), (b) and (c)— Scope—Sub- 
Divisional Officer—Order rejecting objections as 
too late—Effect of. 

There was nothing in the terms of an order of a 
Sub-Divisional Officer to show that he declined to 
entertain objections until the question had been 
determined by the Civil Court; all that he said 
was that the plaintiffs had failed to avail them¬ 
selves of the opportunity "of putting forward 
their objections at the time when they were called 
for by proclamation and that the objection was 

made so late that it could not be entertained In 
passing such order the Sub-Divisional Officer 
added certain observations and suggested that the 
remedy of the objectors lay against the vendors 
in the Civil Court. 

Held, the order did not fall under S. 169 (1) 
(a), (b) or (c). {Niyogi, J.) Umrao Zungar v 
Shiwa Laxman. I.L.R. (1937) Nag. 476=170 
I.C. 601=10 R.N. 68 =A.I.R. 1937 Nag. 177. 

— 7 -;—Ss. 169 ( 1 ) (b) and 220 (n)— Order to file 
civil suit within six months—Suit filed beyond 
that period—If entertainable. 

Where in an order under S. 169 ( 1 ) (b) of 
the C. P. Land Revenue Act a party is asked to 
file a civil suit within six months but he fails to 
do so and files it beyond that period the Civil 
Court cannot entertain the suit, it being barred 
under S. 220 («). Such party has to face the 
consequences under S. 169 (2) (fc) and take his 
chance before Revenue Court. {Stone, C.J. and 
Puranik, J.) Madhorao Dinkarrao v. Laxmibai. 
I.LR. (1940) Nag. 110=176 I.C. 952=11 R.N. 
95=A.I.R. 1938 Nag. 241. 

-S. 169 (1) (b)— Partition — Party asked 

to file civil suit within six months—Case kept pen¬ 
ding—Order sent to Deputy Commissioner for in¬ 
formation—Order of Deputy Commissioner ask¬ 
ing case to be filed—Which is the operative order. 

In a partition proceeding before a competent 
oub-Divisional Officer, he passed an order under 

Q.. D.—50 
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S. 169 (1) (6) as follows : "A is asked to establish 
his rights in Civil Court by filing suits within six 
months from this date. Till then the case be kept 
pending. Record forwarded to Dupty Commis¬ 
sioner for information.” Deputy Commissioner 
endorsed on this as follows : “ Case need not be 

kept pending so long. It be filed. Parties can re¬ 
open it in due course.” Question was if Deputy 
Commissioner's order was final or that of the 
Sub-Divisional Officer’s and did the superior 
officer’s endorsement convert the Sub-Divisional 
Officer’s order from S. 169 (l) ( b ) to S. 169 (1) 

(a). . . 

Held, that the order of the Sub-Divisional 

Officer under S. 169 (1) ( b) was final and that the 
Deputy Commissioner to whom the order was 
sent for information had no right to vary it in 
any w r ay so as to bring it under S. 169 (1) (a), as 
the order was sent to him not by way of appeal 
or revision but in his administrative capacity only 
for information and the endorsement by Deputy 
Commissioner was his administrative act. (Stone t 
C.J, and Puranik, J .) Madhorao Dinkarrao v. 
Laxmibai. I.L.R. (1940) Nag. 110=176 I.C. 
952=11 R.N. 95=A.I.R. 1938 Nag. 241. 

-S. 187 —Lambadari Rules — Rr. 11 (1) (b) 

{ii) and 11 (l) (b) {Hi) — Scope of. 

The qualification for lambardarship laid down 
in Rr. 11 (1) {b) (ii) and 11 (1) (6) (iii) of the 
Lambardari Rules are to be only a guide to the 
Revenue Officers in making the appointment and 
the rules should not be read as attaching more 
weight to one consideration than to another. The 
decision has to be made after taking into 
account all the considerations. {Roughton, F.C-) 
Ghanaram v. Dasrathrao. 1938 N.L.J. 365. 

-Ss. 187 and 189— Mahal imperfectly parti¬ 
tioned — Lambardar—Effect on status of. 

Per Grille, J C., agreeing with Gruer, A.J.C., 
Subhedar, A.J.C., contra.—On an imperfect parti¬ 
tion of mahal. a lambardar, does not cea^e auto¬ 
matically to exercise his powers when his prop¬ 
rietary interest in a patti of that mahal is lost. 
The mahal continues to be the mahal and does 
not lose its character as such on an imperfect 
partition into pattis, and lambardar of a mahal 
continues to be the lambardar until he has been 
removed. A lambardar is appointed by statute 
and is only removable by statute. 

Per Subhedar, A.J.C. —A person who has been 
appointed lambardar of a mahal ceases to be a 
lambardar when the mahal is imperfectly parti¬ 
tioned. The legislature obviously contemplated 
that while the appointment of a lambardar must 
be expressly made for each mahal or patti, it left 
the formal removal of a lambardar so appointed 
absolutely in the discretion of the appointing 
authority and did not cast upon it the duty of 
formally removing him whenever, in the eye of 
the law, he ceases to function as such. {Pollock, 
A.J.C., afterwards Grille, J C. on difference bet¬ 
ween Subhedar and Gruer, A J.Cs.) Kesho 
Jagannath 7 *. Raoji Gopal. 31 N.L.R. fSupp.) 
132=161 I.C. 806=8 R.N. 240=A.I.R. 1936 
Nag. 44. 

--—Ss. 187 and 188 —Scope of—Respective 

duties of lambardar and sadar lambardar. 

S. 187 of the C P. Land Revenue Act lays a 
primary responsibility on the sadar lambardar to 
collect the land revenue from the lambardars and 
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pay it to Government, though his ultimate res- 
ponsibilitv may be no more and no less than that 
•of other co-sharers who are all jointly and seve¬ 
rally liable for the entire land revenue of the vil¬ 
lage. Under S. 188(1) it is the duty of every 
lambardar to collect and pay to the sadar lambar- 
dar so much of the land revenue as may be paya¬ 
ble through him. ( Pollock . /.) Thakursingh 
r. Mst. Parwatibai. 179 I.C. 12=11 R.N. 278 
= 1938 N.L J 292=A.I.R. 1938 Nag. 490. 

*--S. 187 —Temporary lambardar—If can be 

appointed. 

There is no provision in the Central Provinces 
Land Revenue Act enabling the appointment of a 
temporary lambardar pending mutation proceed¬ 
ings. (Burton, F.C.) Gopinath Sunderlal v. 
Chunilal Sunderlal. 1939 N.L.J. 290. 

-S. 187 (Z) —‘Duties’, meaning of. See C. 

P. Land Revenue Act, Ss. 189, 188 and 187 (3). 
1940 N.L.J. 199. 

-S. 188 (2) (c)— Lambardar—Right to 

commission—lVhen arises. 

The fact that the lambardar must render an 
account within six months does not affect the 
date when the cause of action arises for a suit 
for commission by the lambardar. The lambar¬ 
dar becomes entitled to his commission when he 
has paid the land revenue and the fact that he is 
bound to render accounts within six months 
does not prevent him from suing for the 
recovery of that commission be fore the lapse of 
six months. ( Pollock , A.J C., afterwards Grille, 
J.C., on difference between Subhedar and Grucr, 
A.J.Cs ) Kesho Jagannath v. RaoJi Gopal. 
31NLR. (Supp.) 132=161 I.C. 806=8 R.N. 
240=A.I.R. 1936 Nag. 44. 

-S. 188 (2) (c) and (d)— Lambardar—Suit 

against co-sharer in possession if sir and khud- 
kasht land for rental assessment — Maintainability. 

S. 188 (2) of the Land Revenue Act lays on the 
lambardar the duty of collecting the village pro¬ 
fits ; and he can, for the purpose of paying off the 
land revenue, which it is his duty to pay, ask the 
co-sharers in possession of ^irand khudkasht land 
to contribute the rental assessment. Whether or 
not, it is reasonable on his part to demand pay¬ 
ment from the co-sharers of this assessment be¬ 
fore he furnishes them accounts, he has the right 
under S. 188(2) (c) to collect the village profits 
and under S. 188 (2) (d) he is empowered to ins¬ 
titute a suit to enforce this right. (Pollock,}.) 
RaoJi v. Madhqrao. 20 N.L.J 77=171 I.C. 956 
= 10 R.N. 147 (2)=A.I.R. 1937 Nag. 201. 

-S. 188 (2) (c)—“ Proprietor ” meaning of. 

The word‘proprietor’in S. 188 (2) (c) is not 
restricted to a recorded proprietor only. The 
omission of the word ‘recorded’ must be deemed 
to have been made deliberately and with a pur¬ 
pose. The purpose appears to be to leave the door 
open to the unrecorded proprietor to sue in a civil 
Court which alone has the jurisdiction to try suits 
for village profits. (Niyogi and Subhedar, A.J. 
Cs.) Yadgar Hussain v. Muhammad Ibrahim 
Kaza. 31 N.L.R. (Supp.) 202=163 I.C. 179=8 
R.N. 299=A.I.R. 1936 Nag. 71. 

-Ss. 188 (2) and 203 (3)— Scope—Transfer 

of site by tenant to co-sharer — Validity—Implied 
consent of lambardar—Sufficiency. 

A co-sharer has no right to choose any site in 
(the abadi he wishes unless he has obtained the 
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consent of the lambardar to that choice. But the 
consent of the lambardar need not be express, 
it can be implied from the fact that the lambar¬ 
dar is present at the time of selection of a site and 
does not object to it. A tenant can therefore 
validly transfer to a co-sharer a site in the abadi, 
if he selects it, with the consent, express or im- 
plied, of the lambardar. Such a transfer is not 
absolute y prohibited by S. 203 (3), but is permis¬ 
sible under S. 203 (3) read with S. 188 (2) of the 
C. P. Land Revenue Act. (Stone, C.J.) Gulab- 
sing v. Chhatarsing. I.L.R. (1937) Nag 58= 
LC. 563=9 R N. 125=19 N.L.J. 211=A.I.R. 
1936 Nag. 283. 


— S. 189 —Relation of lambardar and co- 
sharer—Nature of—Principal and agent. 

The jural relation between a lambardar and the 
co-sharers is that of agent and principal. (Niyogi 
and Subhedar, A.J.Cs.) Yadgar Hussains. 
Muhammad Ibrahim Raza. 31 N.L R. (Supp.) 
202=163 I.C. 179=8 R.N. 299=A.I.R. 1936 Nag. 
• • • 


Ss. 189, 188 and 187 (3 )—Lambardar 
gumasta Failure to discharge duties and exer¬ 
cise powers If entails removal of lambardar — 
' Duties' in S.187 (.?), meaning of—Distinction bet¬ 
ween powers and duties. 

The meaning of the two Ss. 189 and 188 of the 
C. P. Land Revenue Act taken together, is that 
the gumashta is responsible for the duties of the 
officer of the lambardar and he may be dismissed 
for failure to discharge them and not the 
lambardar or lambardarini in whose place he 
has been appointed to perform the duties. 
The word ‘duties’ in S. 187 (3) of the Act 
must be taken to mean the whole of the 
functions which lambardar has to perform 
whether it be the duty specified in S. 188 (1) or 
the exercise of such of the powers which the 
lambardar has to undertake under sub-S. (2) as 
the gumashta can exercise. The distinction 
between 'duties’ and ‘powers’ is marked more by 
the side headings than by the actual contents of 
the two sub-sections. It follows, that the lambar¬ 
dar is required to perform the function of 
collecting village profits and rendering an account 
to the proprietor and if there be a gumashta 
lambardar, it is the. latter’s duty. As it is the 
gumashta’s own duty, the lambarder himself can¬ 
not be held responsible for his gumashta’s failure 
to discharge it. (Burton, F.C.) Mungabai v. 
Reotibai. 1940 N.L.J. 199. 


— Ss. 190 and 197 —Mtikaddam gumashta — 
Remuneration of—When recoverable as arrear 
of land revenue. 

Only the remuneration of such mukaddam 
gumashtas as are appointed by the Revenue Officer 
in accordance with the provisions of S. 190 (4) of 
the Central Provinces Land Revenue Act is re¬ 
coverable as an arrear of land revenue in the 
terms of S. 197 of the Act and not that of a 
gumashta appointed by the mukaddam himself. 
(Burton, F.C.) Trilokinath v. Khushalrao. 

1939 N.L.J. 167. 

-Ss. 190, 192— Scope—Mukaddam—Right to 

apply for fixing remuneration. 

There is nothing in the C. P. Land Revenue 
Act to suggest that the person appointed as 
mukaddam should move the Deputy Commis¬ 
sioner for his remuneration to be fixed. The 
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duty of fixing remuneration under S. 192, C. P. 
Land Revenue Act, is as obligatory as the duty 
of appointing a mukaddam. If so, any delay on 
the part of the Deputy Commissioner in fixing the 
remuneration cannot prejudice the person who is 
•entitled to receive it. And the Deputy Commis¬ 
sioner’s order fixing the remuneration must relate 
to the whole period of service. ( Niyogi . /.) 
Shankar Rao Sadasheo v. Madho Narayan Rao. 
173 I.C. 7=10 R.N. 283=A.I.R. 1937 Nag. 
411. 

-S. 192— Lambardar or mukkaddam—Fix¬ 
ing of remuneration under S. 192— Right to claim 
for period anterior to date of such fixing. 

In a suit for village profits, a lambardar or 
mukaddam is entitled to claim whether as plain¬ 
tiff or as defendant, remuneration for his services 
for such years prior to the year in which his 
remuneration has been fixed by the Deputy Com¬ 
missioner under the provisions of S 192 of the 
Land Revenue Act as are within the period of 
limitation. (Stone, C.J. and Bose, J.) Mahadeo v. 
Janardan. I.L.R. 1938 Nag. 509=181 I.C. 5= 
11 R.N. 420=1938 N.L.J. 448=A.I.R. 1939 Nag. 
75. 


-S. 196— Rules framed under — R. 3— ‘Rela¬ 
tive'—Meaning of. 

The word ‘relative’ occurring in R. 3 of the 
rules framed under S. 196 of the C. P. Land 
Revenue Act for the appointment of village 
watchman as interpreted in the explanation, is 
used in its most general sense to cover any rela¬ 
tionship whether traceable through the male or 
the female side and includes even relations by 
•marriage. ( Burton, F.C .) Tikwadya Andharu 
- v. Lawha Buaha 1940 N.L.J. 109. 


-S. 197—Remuneration of mukaddam 

gumashta—When recoverable as arrear of land 
renenue. See C. P. Land Revenue Act, Ss. 190 
and 197. 1939 N.L.J. 167. 


—-Ss. 202 and 220— Bar of jurisdiction oj 
Civil Court—Scope and extent. 

S; 220 of the C. P. Land Revenue Act bars a 
Ovil Court from entertaining any suit with refer¬ 
ence to any question connected with or arising out 
of the powers under S. 202. Where a plaintifl 
seeks to obtain damages for the breaches of cer¬ 
tain conditions in a contract with reference to the 
lease of his lorest, it is not a matter which the 
Revenue authority is empowered to decide under 
S. 202. The mere fact that the same set of facts 
give rise to a civil action for damages as well a< 
to revenue proceedings under S. 202 does nol 
■confer jurisdiction upon the Revenue authority 
to usurp the functions of Civil Courts. (Bose 
J.) Jameshed v. Kunjilal. 181 I. C. 177=11 
53 Q 1, 444=1938 N.L.J. 392=A.I.R. 1938 Nag 


-S. 202— Rules framed under—R, 3 (2), 

proviso—Notice of clearing given—Expiry of 
Period of 2 months—Starting of operations—Sub¬ 
sequent order restraining clearance—Completion 
of clearance—Legality . 

It is true that the proviso to sub-R. (2) of R. 3 
of the rules framed under S. 202, of the C. P. 
Land Revenue Act, speaks of clearing operations 
•not being started until the two months period has 
-expired, but it is obvious that if, after the two 
months’ period has expired, the proprietor is enti- 
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tied to start operations he is also entitled to 
complete them. Once the period of two months 
has expired the proprietor has discharged his 
obligation and is free to take the action of which 
he has given notice. Any subsequent order after 
the two months is invalid. (Greenfield ) Ramji- 

lal Agrawai.a, In re. 1940 N.L.J. 316. 

-S 203 — Foreclosure of malguzar share, sir 

and house — Mortgagor, if entitled to fresh site — 
Procedure to be followed —Right to materials of 
house. 

Where a mortgagor’s malguzari share sir and 
house are foreclosed by a mortgagee under the 
mortgage decree, the mortgagor no doubt 
becomes entitled to a fresh site. In order 
to enable him to make other arrangements, 
the decree may be directed to be suspended. 
But he is not entitled to remove any of the 
materials of the house, for it has become the pro¬ 
perty of the mortgagee. (Stone, C.J. and Bose, 
J.) Gangaprasad v. ItwARS iNc.ii. 1939 N.L.J. 
429=A.I.R. 1939 Nag. 287. 

--Ss. 203 and 188— Lambardar — Right to 

deal with house sites in abadi. 

Since the letting out of house sites in the abadi 
has not been placed among the duties of lambar- 
dars and since a clear cut distinction has been 
made between his duties and powers, it is clear 
that the lambardar has no statutory authority to 
deal with house sites in the abadi so far as S. 188 
(l) is concerned. (Stone, C.J. and Bose, J.) 
Gangaprasad v. Itwarsingh. 1939 N.L.J. 429= 
A.I.R. 1939 Nag. 287. 

-S. 203— Malguzar mortgaging his proprie¬ 
tary rights and house in abadi— Foreclosure — 
Mortgaged house, if exempt from attachment — 
Mortgagor's right to house site — Limits. 

A malguzar mortgaged his village which inclu¬ 
ded his sir lands. He also mortgaged his house 
in the abadi. Mortgagee obtained decrees on his 
mortgages and foreclosed the proprietary 
interest, on which the mortgagor became an ex- 
proprietary tenant of the sir lands. When the 
mortgagee sought to execute his decree against 
the house the mortgagor contended that under 
S. 203 of the C. P. Land Revenue Act he was 
entitled to a house in the abadi and as such the 
house was not attachable. 

Held, that the mortgagor was only entitled to a 
house site of reasonable dimensions in the abadi 
as a tenant and not to any particular site or house 
and hence the house was attachable (Bose, J.) 
Ramadhin v. Sheodutt. 180 I.C. 690=11 R.N. 
389=1938 N L.J. 445=A.I.R. 1938 Nag. 544. 

--—S. 203— Obtaining of site for building house 

to live in—Right of transfer — Presumption. 

Where a man obtains land in order to build a 
residential house in a growing town, the ordinary 
presumption would be that the land was acquired 
with a right of transfer. If a landlord contends 
that the tenant has no right to transfer his buil¬ 
ding, it is for him to show that the right of the 
tenant was so expressly limited. (Pollock, J.) 
Ganpatrao v. Motilal. 178 I.C. 535=11 R.N. 
236=1938 N.L.J. 144=A.I.R. 1938 Nag. 480. 

-S. 203 — Proprietor mortgaging village 

share and house in abadi— Foreclosure—Right to 
retain house in abadi. 
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Where a proprietor mortgages his village share 
(without cultivating rights in sir) and his house 
in the abadi, he cannot after the mortgage had 
been foreclosed claim to retain possession of the 
house in the abadi, on the ground that he is enti¬ 
tled under S. 203 of Central Provinces Land 
Revenue Act. He is only entitled to a house site 
and not a particular house site. The mortgagee’s 
rights are statutory and S. 203 cannot derogate 
from them. ( Niyogi and Gruer, JJ ) Dukhuram 
v. Khandf.rao. I.L.R. (1939) Nag. 59—181 I.C. 
577=11 R.N. 478=1939 N.L.J. 9=A I R. 1939 
Nag. 83. 

-S 203 —Scope and applicability — Restric¬ 
tions on transfer, if applies to proprietors. 

S. 203 of the C. P. Land Revenue Act regulates 
the rights of the proprietor of the mahal vis a vis 
the persons specified in the section and has noth¬ 
ing to do with the rights and liabilities of the 
proprietors, when there are more than one, as 
between themselves The restrictions on trans¬ 
fer do not apply to the proprietors. (Stone. C J. 
and Bose.J.) Gangaprosap v. Itwarsingh. 1939 
N.L.J. 429=A.I.R. 1939 Nag. 287. 

-S. 203 — 'Transfer if limited to cases of 

sales—Mortgage of house and site in abadi—Right 
of re-entry , if arises, 

The term ‘transfer’ in S. 203 of Central Provin¬ 
ces Land Revenue Act cannot be understood as 
being limited to a conveyance ot all the trans¬ 
feror’s interest in the property, but it includes 
such limited form of conveyance as a mortgage. 
Where the rieht to occupy the house and the site 
in the abadi on which it is built, is conveyed to 
another for a certain number of years such 
transfer is forbidden by S. 203 and a right of 
re-entry arises in favour of the malguzar. ( Grille, 
J ) Thakur Chhatarsing v. Thakur Hamrr- 
sing. I.L.R (1940) Nag. 167=186 I.C. 250=12 
R.N. 193=1940 N.L.J. 44=A.I.R. 1940 Nag. 182. 

-S. 203 (1) - Execution—Sole of house in 

abadi— Purchaser's right to site of house — Custom 
to the contrary—Onus of proof. 

An auction sale of a house in the abadi in 
execution of a decree does not convey to the pur¬ 
chaser therein any right to the site in the abadi, 
but passes only a right to the materials of the 
house, under S. 203, C.P. Land Revenue Act. The 
burden of proving any local custom to the con¬ 
trary is on the purchaser who claims a right to 
the site (Gruer, J.) Babukanhu v. Ganpat 
Rao. I.L.R 1937 Nag. 350 = 169 I.C. 524=10 R. 
N. 12=A.I R. 1937 Nag. 107. 

-S. 203 (Z)—"Such site”—Meaning of. 

The words “such site” in sub-S. (3) of S. 203, 
C. P. Land Revenue Act, must be taken to refer 
to the words "a house-site of reasonable dimen¬ 
sions in the abadi” mentioned in sub-S. (1) of 
S 203. (Gruer, J.) Babukanhu 7 / Ganpat Rao. 
I.L.R, 1937 Nag. 350=169 I.C. 524=10 R.N. 12 
=A.I.R. 1937 Nag. 107. 

—--S. 203 (3) —Usufructuary mortgage — Posi¬ 

tion of mortgagee—Suit to eject him and for pos¬ 
session — Limitation—If Art. 142 or 144 or 120 of 
the Limitation Act applies. 

As an usufructuary mortgage is a ‘transfer’ 
within the meaning of S. 203 (3) of the United 
Provinces Land Revenue Act, and as the interest 
of the mortgagee though only of a limited 
interest, yet in relation to the land the mortgagee 
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is only a trespasser. As such a suit to eject him 
ana for possession by the landlord is governed 
either by Art. 142 or 144 of the Limitation Act 
but not by Art. 120. (Stone, C. J. and Bose, J.) 
Kuwarjf v. Bhurelal. 182 I.C. 527=12 R N 9< 
= 1939 N.L J 136=A.I.R. 1939 Nag. 163. 

TT S. 203 (4)— Jurisdiction of Civil Court — 
Dispute as to allotment of house site in abadi— 

Junsdiction to decide—Revenue Court or Civil 
Court. 

The question of the adequacy of a site in the 
abadi. i.e , as to whether a tenant is in possession 
of a house-site of reasonable dimensions as 
provided by S. 203 (1) of the C. P. Land Revenue 
Act, is one involving a question of allotmentand 
the proper venue for its flection is the Revenue 
Court under S. 203 (4). It is the proprietor of 
the mahil who is initially entitled to allot sites in 
the abadi. I f the landlord and tenant disagree 
on the matter, the revenue officer is the proper 
authority to decide it under S.203 (4). A Civil 
Court h is no jurisdiction to settle the matter. 
(Gruer, J) Babukanhu z;. Ganpat Rao. I.L.R. 
(1937) Nag. 350=169 I.C- 524=10 R.N. 12=A. 
IR 1937 Nag 107. 

-S.203 (5), (6) and (7)— Scope and effect. 

Sub-Ss. (5) to (7) of S 203. C.P. Land Revenue 
Act, can hardly help an individual resident who 
to acquire the rights of transfer would have to 
get declaration made^ by the Local Government 
under sub-S. (5) of S. 203. In the absence of any 
Notification by the Local Government under 
sub S. (5) of S. 203, the fact that the activities in 
the village -»re mainly commercial will avail 
nothing. (Niyogi. J.) Chhaganlalsa v. Nathu- 
sinc. I L R. (1938) Nag. 326=176 I.C. 936=11 
R N. 92=A.I.R. 1937 Nag. 338. 

-S. 218 (4)— Deputy Commissioner’s power 

to refer to Civil Court for making award — Limits. 

S. 218 (4) of the C. P. Land Revenue A(Ct requi¬ 
res that the compensation shall be calculated by 
the Deputy Commissioner (or if necessary by the 
Civil Court) as nearly as may be in accordance 
with the provisions of the Land Acquisition Act. 

It does not require that the provisions of that Act 
shall be strictly followed. A reference by him to 
a Civil Court of the question of the amount to be 
awarded is within his powers. (Roughton, H.M.j 
Hanumantrao v. Choubey Madan Mohan. 1938. 


M.L.J. 326. 

-S. 218 (b)—Order to furnish security prior 

o entering on land—If legal. 

S 218 (5) of the C. P. Land Revenue Act 
equires the Deputy Commissioner's sanction to 
>e given before land can be entered upon prior to 
>ayment of compensation and as such it is open 
o him to attach any reasonable condition as to 
ecurity, to the sanction given (Roughton, N.M.y 
Ianumantrao v. Choubey Madan Mohan. 1938 
M.L.J. 326. 

-S 218— Mining lease over land held by occu¬ 
pancy tenant—Rights of—Right to possession of 
and after expiry of lease. _ 

When Government assigns mining rights over 
and held by an occupancy tenant, the assignee is 
>nly an assignee of surface rights under S. 218 of 
:he Land Revenue Act and he does not become ant 
occupancy tenant of the land leased to him in 
mining rights—his rights cease on the expiry ot 
ais lease, and thereafter the occupation of the 
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original tenant must be restored. (£. Raghaven- 
dra Rao, H. M.) Forrester v. Cowasji. 19 N. 
L.J. 203. 

- S 218 (4) and (5)— Scope—Lessee of mine 

— Non-payment of compensation to surface owner 
—Right to sue sub lessee for wrongful removal 
of minerals—Measure of damages. 

A lessee or licensee of a mine can sue his sub¬ 
lessee and claim damages for trespass, working 
and wrongful removal of minerals, although he 
has not paid the compensation due to the surface 
owner and accordingly lawfully enter into and 
quarry. Although he may not, owing to such 
non-payment, enter and quarry it does not follow 
that the surface owner, or any one else claiming 
through him, can remove minerals, the right to 
remove which, during the period of the lease is in 
lessee or licensee. The measure of damages to 
which the lessee is entitled for wrongful removal 
by the sub-lessee, is the value of the minerals in 
situ, when there is no evidence to show that the 

, « . . . with knowledge that he 

had no right. (Stone, C. J. and Niyogi. J .) Hari 
Prasad t/. Hanumant Rao. ILR 1936 Na? 
“5=17? I.C. 554=10 RN. 71=A.IR. 1937 

~ ~S. 219— Order under—Condition precedent 

to—Finding as land encroached upon being com¬ 
munal—Necessity for. y 

In the absence of a finding on the record that a 

Wnc P t net 0 r A aS encroached upon land which has 
been set apart by an entry m the village adminis- 

ran hp paper . for , com c mu 0 nal pur P° se s, no order 

rod^ p A SS 6 d ;- nder S - 2 ! 9 of the Land Revenue 
^ finding as to the nature of the land 

alleged to be encroached upon is essential before 

such an order can be passed. (G. P. Burton R 

M.) Bhargavrao v. Secretary, Notified Arfa 
Committee, Sindi District, Wardha. 20 N.L. j. 


7Z~n?'r?? 20 ~~ Ju / isdictio ” of Civil Court-Deci¬ 
sion of Revenue Court as to the basis of a parti- 

be^eenVr& to Tr dis *> U ‘ e 

Revenue Court is intra viret or de f. ,slon . the 
the ournfKp a' ., La "A Rev ? n ue Act for 


-.w / ^ /-ix 

_o n /'-- 1939 Nag. 5. 

Officer hTs m n^owe e r C to Tetde™ \ 
therefore «.«d 

Co mm fs s ion e r a see r tain HnTi te!?° n S ^ ^ *y 

with question "of thle JK d ^ pow , crs to deal 
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though the Civil Courts are precluded from con¬ 
sidering whether a partition should have been 
made under the circumstances or whether the 
partition should have been in the way it has been 
effected or in some other way. (Bose, J.) Har- 

lalpuri v Lakhandhur. 170 I C. 34 = 10 RN 
55 = 19 N.L.J. 168=A I R. 1937 Nag. 163. 

T 7 S - . 220 ( n )—Scope and effect of—Proceed¬ 
ings instituted in Revenue Court—Suit in Civil 
Court—Bar of. 

Once the co-sharers who seek partition of their 
village invoke the jurisdiction of the Revenue 
Officer under the C. P. Land Revenue Act, they 
become bound by the special procedure of that 
statute and their rights and privileges thereon 
depend upon the compliance or in n-compliance 
with the special procedure which is imperative on 
them to follow in the manner laid down bv that 
statute. Where the co-sharers move the Revenue 
Court for partition, they bring themselves within 
the provisions ofCh. 11 , C. P. Land Revenue 
Act, and unless the remedy in the Civil Court is 
available to them under that chapter, tliev will be 
precluded by S. 220 (n) of the Act from ques¬ 
tioning the partition. Such co-sharers therefore 
have no independent right to institute a suit in 
Civil Court, for seeking anv remedy which, if 
given, would upset the partition. (Niyogi, J.) 
Umrao Zungar v. Shiwa Lax man. 170 I C 601 
= 10 R N. 68=1 L.R. 1937 Nag. 476=A.I.R. 
1937 Nag. 177. 

-S. 220 (p)— Civil Courts — Jurisdiction — 

Remuneration of mukaddam for period preceding 
fixation—Power of Civil Court to award. 

A mukaddam’s right to remuneration for 
services rendered by him is independent of the 
fixation of it, since it has relation to the perform¬ 
ance of the statutory duties imposed on a mukad¬ 
dam by S. 193, C. P. Land Revenue Act, and the 
rules framed thereunder. On principles of 
natural justice a servant must be paid from the 
time that he begins to render service. Conse¬ 
quently the presumption must be made that a 
mukaddam is entitled to get his remuneration as 
soon as he is appointed. Therefore a mukaddam 
of a village, who is not a lambardar, is entitled to 
recover his remuneration for a period prior to 
the order of the Deputy Commissioner fixing his 
remuneration under S- 192, C. P. Land Revenue 
Act, subject of course to the Limitation Act, and 
the Civil Courts are not precluded by S. 220 (p) 
of the Act from awarding such remuneration. 
He is also entitled to his remuneration on the 
principle of quantum meruit. (Niyogi, J.) Shan¬ 
kar Rao Sadasheo v. Madho Narayan Rao. 173 
I.C. 7=10 R.N. 283=A.I.R. 1937 Nag. 411. 

- S. 222— Applicability—“Waste land ”— 

Meaning of — Demarcation — Inference — Presump¬ 
tion. 

The question of the applicability of S. 222 is 
one of law after the facts have been ascertained. 
No special meaning is to be attached to the 
phrase “waste land’' and it will apply to the site 
which is vacant and unoccupied. Demarcation is 
to he inferred from the preparation of the maps 
which show that the land must have been 
measured. Demarcation is a necessary and im¬ 
plied operation in the settlement work and there 
is a presumption that steps were duly taken 
according to law. (Gruer, J.) Secretary of 
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State v. Habibulla. I.L.R. (1938) Nag. 377= 
176 I.C. 346=11 R N 48=A.I R. 1937 Nag. 407. 

_S. 227 (2) (k)—Rules under—Warrant 

without seal—Arrest under—Legality. See 

Penal Code, S. 225-B. 20 N.LJ. 219. 

CENTRAL PROVINCES LAND RE¬ 
VENUE MANUAL VOL. II. Page 43— 

Instructions in—If has the force of law. 

The Central Provinces Land Revenue Manual 
contains mere executive instructions and they 
have not the force of law. Failure to observe 

the instructions does not amount to an illegality 
so as to invalidate a sale. ( Pollock and Nivogi, 
JJ ) SURAJDEEN V. ISHWAR1 PRASAD. I.L R. 

(1938) Nag. 550=181 I.C. 478=11 R.N. 462= 
1938 N.L.J. 342=A.I.R. 1938 Nag. 554. 

CENTRAL PROVINCES LOCAL FUNDS 

ACT (1933). Ss. 8 and 13 —Procedure laid down 
by—If condition precedent to filing civil suit. 

There is nothing in the C. P. Local Funds Act 
to indicate that the procedure laid down in it is 
exclusive or must necessarily be followed before 
a civil suit is launched. (Gruer, J ) Amraoti 
T M. Committee v. Minamal. 184 I.C. 494=12 
R N. 113=1939 N.L.J. 327=A.I.R. 1939 Nag. 

247. 

central PROVINCES local FUND 
audit act, Ss. 10(1) and 8 (b) (c)— Sur¬ 
charge—Notice—Conditions necessary. 

Before a notice can be served under S. 10 (l) 
of the C. P. Local Fund Audit Act, the Exa¬ 
miner, in cases which fall under els. ( 6 ) and (c) 
of S. 8 of the Act must be satisfied that the loss 
has been occasioned or caused by gross negli¬ 
gence or misconduct. (Stone, C J. and Bose, J.) 
Atmaram v. Accountant-General, C. P. I.L.R. 
(1939) Nag. 51 = 11 R N. 184=177 I.C. 902= 
1938 N.L.J. 220=A I.R. 1938 Nag. 422. 

--S. 14— Application to Dt. Judge — When lies 

—Procedure to be followed. 

When a person is surcharged under S. 10 he 
has under S. 14 the right to apply to the Dt. 
Judge. The Judge must consider whether in 
point of fact thei e was gross negligence or mis¬ 
conduct. In order to arrive at a conclusion of 
that nature, he must consider the evidence, case 
by case and not take a lot of cases all together, 
decide one, and say that all are the same. (Stone, 
C.J . and Bose J.) Atmaram v. Accountant- 
General, C.P. I.L.R. (1939) Nag. 51=11 R.N. 
184=177 I.C. 902=1938 N.LJ 220=A.I.R. 1938 
Nag. 422. 

CP. LOCAL SELF-GOVERNMENT ACT 
(IV OF 1920), Ss. 21, 36, 47 and 79—Vice- 
Chairman of Local Board—If public servant 
under S. 21 (10), I.P. Code. See Penal Code, S. 
21(10), 19 N.L.J. 221. 

-Ss. 23 and 24— Construction and scope — 

“To//”— Meaning—Cattle brought within public 
market—Charge of ground rent by Malguzar— 
Legality—Suit for injunction—Right of. 

Where a market is notified so as to become a 
public market, S. 23 (1) applies and the effect of 
that section is inter alia to vest in the District 
Council the exclusive right to levy tolls. “Toll" 
means a sum of money which is taken in respect 
of some benefit, viz., the temporary use of land. 
Where a malguzar having title to the land over 


C. P. LOCAL SELF-GOVT. ACT (1920), 

S. 23. 

which a public market was situated charged 
ground rent in respect of the cattle that were 
brought within the market. 

Held, that the action amounted to levying toll 
and was thus in violation of the exclusive right 
of the District Council to levy it. The fact that 
the District Council, could not itself levy such ■ 
toll under S. 24 did not entitle the malguzar to 
levy it as only one kind of toll could be levied 
and that could be levied only by the District 
Council. 

Held further, that the District Council was the 
proper authority to bring a suit for an injunction 
restraining malguzar from violating its exclusive 
rights. (Stone, C J.) Mt. Bayabi v. Dist^ 
Council, Nagpur. I.L.R. (1937) Nag. 246=16S 
I.C. 849=9 R N. 98=A.I.R. 1936 Nag. 258. 

-S. 23 (1) —Applicability to any market. 

S. 23 ( 1 ), C. P. Local Self-Government Act,, 
applies to any market which corresponds to the 
definition of market given in S. 2 ( 2 ) of the Act 
whatever it may happen to be called. (Bose, J.) 
Krishnarao Gopalrao v. Secretary of State. 
I.L.R. (1939) Nag. 408=176 I.C. 736=11 R.N. 
75=A.I.R. 1938 Nag. 188. 


-S. 23 (1) and (3) —Rights of owner of 

market—Notification under S. 23 (1) of C. P _ 
Local Self-Government Act—Rights of owner, if 
affected—Test — Remedy. 

In general, the owner of a market has a right 
to levy fees and tolls which are usually known as 
stallage, piccage, pennage and rent and no one 
can erect a stall on any portion of the land or 
otherwise claim exclusive occupation of it with¬ 
out a license from the owner. But these rights 
can be curtailed in various ways one of which is 
custom The word ‘control’ as used in connotation: 
with market means to manage or to regulate, but, 
in the case of markets these rights are very 
considerably curtailed. The only right which the 
owner has is to levy fees and tolls and if that is 
taken away by custom or statute or other means 
his right of control in this sense vanishes. A suit 
was brought by the owner of a market to cancel' 
the Notification by Government issued under S- 
23 (1),C. P. Local Self-Government Act on the 
ground that his rights were affected by levy of 
fees and toll and that his rights to levy fees for 
nistar were infringed by the Notification. 
According to the wazib-ul-arz of the village no 
person had right to make collections from the 
bazaar; the jungle tank and wells lay outside the 
boundaries of the market. 

Held, that the rights of the owner were not 
affected by the Notification and the suit did not 
lie under S. 21 (3). (Bose, J.) Krishnarao 
Gopalrao v. Secretary of State. I.L.R (1939) 
Nag. 408=176 I.C. 736=11 R.N. 75=A.IR- 
1938 Nag. 188. 

-S 23 (3)— Who can sue under — Notifica¬ 


tion when to be cancelled. . 

Any person, whose rights are prejudicially 
affected in some way by the notification under S.. 
23 (1) of the C. P. Local Self-Government Act, is 
entitled to sue under S. 23 (3) and the Noti^ca- 
tion must be cancelled if the prejudice is 
established. (Bose, J.) Krishnarao^Gopalrao- 
y. Secretary of State. I.L.R. (l 93 ?j 0 
L76 I.C. 736=11 R.N. 75=A.I.R. 1938 Nag. 188. 
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C. P. LOCAL SELF-GOVT. ACT (1920), 

S. 68 . 

-S. 68 —Offence for violating rule made 

under S. 79 — Prosecution—If should be only by 
local body. 

Where a person breaks Rule 16-A (2) made 
under S. 79 (1) (iv), C. P. Local Self-Govern¬ 
ment Act, and is convicted, what he has broken is 
not any section of the Act nor any bye-law 
under the section which are the only cases 
mentioned in S. 68 in respect of which prosecu- j 
tion by a District Council or Local Board or [ 
Market Committee is necessary, but a rule made 
by the Local Government. There is no provision j 
in S. 68 that prosecution for a breach of such 
rule can only be initiated by a local body. Where i 
therefore a complaint is made by a Magistrate 
and it is taken cognizance of under S. 190, Cr. P. ! 
Code, and the person is prosecuted and convicted 
for breach of Rule 16 A (2), such prosecution is 
not illegal. (Grille, J.) Emperor v. Gulab Singh. 
I.LR. (1938) Nag. 420=10 R.N. 121 = 171 I.C 
620=38 Cr.L.J. 1093=A.I.R. 1937 Nag. 387. 

-S. 73 (2)— Limitation under—Computation , 

of period—Starting point—Suit for damages for , 
wrongful dismissal. I 

When an aggrieved party obtains relief at one 
time but as a result of some proceeding he is 
deprived of it and he is relegated to his original 
position, a new cause of action should be deemed 
to accrue in his favour. In pursuance of a re¬ 
solution, the Chairman of a District Council 
issued an order to an employee informing him 
that his services were dispensed with. The em¬ 
ployee appealed to the Deputy Commissioner who 
set aside the Chairman’s order. The Deputy 
Commissioner’s order was upheld by the Commis¬ 
sioner. The District Council thereupon moved 
the Local Government for revision of Commis¬ 
sioner s order and the Minister for Local Self- 
Government reversed the Commissioner’s order 
and restored that of the Chairman, District 
Council. The employee filed a suit challenging 
the legality of the order of the Chairman as well 
as that of the Minister for Local Self-Govern¬ 
ment and prayed for damages for wrongful re¬ 
moval from service: 

Held, that the period of limitation, viz , six 
months prescribed by S. 73 (2) of the C. P. Local 
Self-Government Act must be computed from 
the date of the Minister’s order as the cause of 
action for the suit arose on the day on which the 
Minister passed his order which had the effect of 
making the Chairman’s order final and effective. 
(Niyogi, J.) District Council of Sf.oni v. Nan- 
hariyaram Sharma. I.LR. (1939) Nag. 312= 
179I.C.434=11 R.N. 292=A.I.R. 1938 Nag. 

_ "S. 79 (1) (iv)—Rules under— R. lf-A (2) — 

Violation of—Prosecution—Procedure. See C 
?• J ocal Self-Government Act, S. 68 . A.I.R. 
1937 Nag. 387. 

CENTRAL PROVINCES MONEY-LEND- 
ACT (XIII OF 1934, as amended by Act 
XIX of 1937), S. 9— Applicability and scope — 
Mortgage—If "loari’—Mortgoge executed and 
suit instituted before 1934— Preliminary decree 
and filial decree prior to amendment—If can be 
re-opened—Retrospective operation. 

As from 19-3-1937, the C.P. Money-Lenders Act 
Us amended in 1937) applies to mortgage tran- 


C. P. MONEY-LENDERS ACT (1934), S. 1 1 . 

sactions made with money-lenders, as a mort¬ 
gage would clearly fall within the term “Joan”, 
although the Act of 1934, before its amendment 
was not applicable to a loan transaction winch 
was in substance a mortgage, a charge or a sale 
of immovable property. A Court should there¬ 
fore be very slow to give retrospective effect to 
S. 9 of the Act as amended in the case of a tran¬ 
saction of loan which was not a loan within the 
meaning of the Act at the time when the suit 
was brought. The Amending Act of 1937 is not 
retrospective in operation and does not affect 
transactions prior to it. (Stone, C.J. and Digby, 
J.) Bhagwantrao v. Damopar. I.L.R (1938) 
Nag. 91 = 179 I.C 129=11 R N. 271=20 N L T 
285=A.I.R. 1938 Nag. 112. 

-S. 9— Total interest paid, if relevant. 

According to S. 9 of the Central Provinces 
Money-Lenders Act, no Court shall decree on 
account of arrears of interest a sum greater than 
the principal of the loan. The fact that the total 
interest paid up to date may amount to more than 
the principal, is quite beside the point. (Gruer, 
J.) Kamchandra v. Madhorao. 1938 NLT 
364. 


S. 11 Applicability—Conditions — Relation¬ 
ship of decree holder and judgment-debtor — Suffi¬ 
ciency-Debt in respect of sale and purchase of 
cotton—Decree holder not money-lender — Effect. 

Before the benefit of S. 11 of the Money- 
Lenders' Act can be availed of, it must be shown 
by the applicant that the decree-holder is a 
money-lender and that the transaction giving rise 
to the decree was a loan as defined by the Act 
It is not enough that the relationship of decree- 
holder and judgment-debtor exists between the 
parties. A debt in respect of the sale and pur¬ 
chase of cotton is not a loan under the Act. 
(Stone, C.J, and Purantk, J.) Gulauchand 
Uttamchand v. Bruf.l & Co. 1938 N.L.J. 9 . 


rorum. . 

.An application under S. 11 of the Central Pro¬ 
vinces Money-Lenders Act for instalments must 

be made to thei Civil Court exercising ordinary 
jurisdiction. Obviously, an executing Court can^ 
not vary the decree. The Court empowered by 

5 11 to vary the deeree is the Court that passed 

the decree (Slone. CJ. and Bose. J.) Ganpat- 

v. Tagannathrao. 1940 NLT 187—A TR 

1940 Nag. 196. 

S. 11- -Construction-”Atany time"—Appli - 

Vls alnt J nts a f ter acceptance of bid at 

6 KTfi c:~p c cTd e e ,ency - s - n - if con,rols 

° f - th , e Money-Lenders’ Act has to be con- 
VJ ' stnc * , >'» as It restricts exist ng rights under 
the law, and should not be allowed to override 
the prov.sions of the existing law, i.e„ the pro- 
• . ns P- 21. R. 92, C. P. Code, S. 11 cannot be 
nterpreted «oas to permit of an application for 
instalments being entertained after ihe bid at an 
auction sale in execution of a decree has been 
accepted and when the confirmation of the sale 
has become inevitable. Once the bid has been 
accepted, the Court has to confirm the sale under 
U. 21, R 92, C. P. Code, unless good cause is 
shown under Rr. 89,90 or 91 of O. 21. (Roughton,. 
P.C.) Krishnarao v. Bhanu. 1938 N.L.J. 15. 
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C. P. MONEY-LENDERS ACT (1934), S. 11. 


C. P. MUNICIPALITIES ACT (1922). 


-S. 11 —Powers conferred by, discretionary. 

The power conferred by S. 11 of the Central 
Provinces Money-Lenders' Act (1934) is a discre¬ 
tionary power. \Stone,C.J. and Bose, J.) Gan- 
patrao v. Tacannathrao. 1940 N.L.J. 187=A. 

I. R. 1940 Nag. 196. 

-S. 11— Scope and applicability—Secured 

creditors, if can be compelled to accept instal¬ 
ments. 

S. 11 of the C. P. Money Lenders Act is appli¬ 
cable to a case where a decree has been passed 
and an application has been made in respect of 
that decree by the Judgment-debtors. Though 
the creditors who prove their debts in insolvency 
and get their names entered in the schedule, may 
be said to be decree holders, the same thing can¬ 
not be said of a secured creditor who only gets 
his security valued. Such a secured creditor can 
not be compelled by the Court to accept any 
payment of the debt by instalments ( Puranik, 

J. ) Baliram v . Laxman. 1940 N.L.J. 387. 

_S. 11— Scope—Executing Court—Power to 

direct payment by instalments. 

S. 11 of the Money-lenders Act gives power to 
an executing Court to direct that any decree 
which comes before it for execution shall be made 
payable by instalments. In cases to which S. 11 
applies, the Court, quite apart from S. 42 read 
with O. 20, R. 11 (2), C. P. Code, has power to 
direct payment by instalments. (Stone, C-J and 
Dose J.) Jiwandas v. Lilawatibai. I L R. 
/ 1938 ) Nag. 407=172 I.C. 671 = 10 R.N. 231=20 
N.L.J. 141=A.I.R. 1937 Nag. 409. 


CENTRAL PROVINCES MOTOR VEHI¬ 
CLES TAXATION ACT (as amended in 
1935), S. 3 (1), Proviso— Effect of amendment — 
'Tax’ ’in Central Provinces Municipalities Act, 

meaning of. 

By an amending Act in 1935 the words “rent 
or fees" were deleted from the proviso to S. 3 
(1), Central provinces Motor Vehicles Taxation 
Act. This clearly raises the implication that a 
person residing within one Municipality would 
not be liable to pay any tax on his motor vehicles 
which any other Municipal Committee might 
impose under the provisions of S. 66, Municipa¬ 
lities Act, as applied to Berar, but would be 
liable for any other fee imposed by its bye laws. 
The definition of ‘tax’ in the Central Provinces 
Municipalities Act, would not include any toll, 
rate, due or fee of any kind whatever in addi¬ 
tion to whatever kind of impost is mentioned 
in S. 66. Licence fee for motor lorry imposed 
by Amraoti Town Muncipality is not tax and 
hence a person residing within Chandur Bazar 
Notified Area Committee would be liable for 
licence fees imposed by Amraoti Town Muni¬ 
cipality in respect of motor lorries plying 
between Chandur Bazar and Amraoti. ( Grille , 
/.) Amrutlal v. President. Town Municipal 
Committee. Amraoti. 181 I.C. 520=11 R.N. 466 
—1939 N.L.J. 262=40 Cr.L.J. 556=A.I.R. 1939 
Nag. 171. 

_R 29 (i)— Offence under—What has to be 

^ r R^29 (t) of the Central Provinces Motor Vehi¬ 
cles Rules, 1927, does not prohibit the taking of 
liquor. To bring a driver under the rule it must 
be shown that the driver was under the influence 


of alcohol. ( Pollock, J.) Ramlal v. Emperor. 
1939 N.L.J 204. 

CENTRAL PROVINCES MUNICIPALI¬ 
TIES ACT (XVI OF 1903), S. 39— Levy of 
tax by Municipality—Notice by Municipal Com¬ 
mittee defining rate of lax—Validity of resolu¬ 
tion—Approval by special Committee. 

The appellants instituted two suits against the 
respondent Committee disputing the validity of a 
tax purporting to be imposed under the Central 
Provinces Municipalities Act, 1903, on the trade 
of ginning and pressing cotton by means of steam 
or mechanical process. Sub-S. (0 of*S.39of 
the said Act provides as follows: “A Committee 
may resolve at a special meeting to propose the 
imposition of any tax for purposes of this Act; 
andsub-S (2) provides that “where a resolution 
has been passed under sub-S. (1) the Committee 
shall publish .... a notice defining . . . 
the antount of the tax to be imposed." The res- 
pondentCommittee published a notice defining the 
amount or rate of tax to be imposed on the trade 
of ginning and pressing cotton by means of 
steam or mechanical process. The Judicial 
Committee, remanded the case for the respondent 
Committee to let in evidence as to the contents of 
the resolution passed at the special meeting of 
the Committee. 

Held, on the evidence, that the respondent Com¬ 
mittee had failed to prove that the amount or 
rate of tax had been resolved upon at the special 
meeting and that the tax had therefore not been 
validly imposed. Decision of the Judicial Com¬ 
missioner of the Central Provinces reversed. 
(Lord Thankerton.) Radha Kishan Jaikishan 
v. Municipal Committee, Khandwa. 64 I.A. 
118=172 I.C. 461=10 R P.C. 150=4 B.R 244= 
1938 A.L R 63=1938 O L R. 38=(1937) 2 M.L. 
J. 792 (P.C.). 

-(II OF 1922) and Bye-laws—‘ Gross 

annual letting value'—Meaning of—If includes 
payments by tenants as taxes. 

The expres>ion ‘gross annual letting value’ or 
‘gross rent’ as used in the C P Municipalities 
Act and the bye-laws does not include the sums 
paid by the tenant on account of conservancy tax 
or water rate, unless the tenant agrees to pay a 
lump sum as rent including taxes or rates without 
specifying their amounts. When a tenant pays 
specific sums on account of taxes or rates in 
addition to what he pays for use and occupation 
of the premises demised to him, to the Municipal 
Committee directly or through the owner, such 
sums cannot be included in the calculation of the 
‘letting value’ or rent. (Pollock and Niyogi, //.) 
P V Dixit v. Municipal Committee, Nagpur. 
1940 NL.J. 112. 

- Notice issued by Health Officer—Affixing 

of rubber stamp by municipal servant in the pre¬ 
sence and with consent of Health Officer — Vali¬ 
dity of notice. 

A notice issued by the Health Officer of the 
Municipality, who is empowered in that behalf is 
not invalidated by tlie fact that a subordinate 
municipal servant impressed the Health Officers 
rubber stamp on the notice, when it is proved that 
the subordinate servant used it in that officers 
presence and with his consent. (Grille, J,C.) 
Kamchandra v. Emperor. 19 N.l# J. 195. 
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C.P. MUNICIPALITIES ACT (1922). 

—*—Property tax — Assessment—House standing 
on nazul land—Value of land—If to be deducted. 

In valuing a house which stands on nazul land, 
the value of the land must be excluded, as the 
lessee is liable to ejected from the land on the ex¬ 
piry of the term of the lease. A person cannot 
toe treated as a lessee when he is to be ejected and 
as an owner when he is to be taxed. A. V. 
Wazalwar v. Municipal Committee, Nagpur. 
20 N.L.J. 175. 

——Property tax — Assessment—Valuation of 
dilapidated house unfit for human habitation — 
Principles. 

In the case of dilapidated house unfit for 
human habitation, which is used only for storing 
lumber, fuel, etc., it is not correct to value the 
house for purposes of taxation as a good living 
house deducting a certain percentage for deterio¬ 
ration. Nor is it correct to assess it on the mere 
value of the material. A. V. Wazalwar v. Muni¬ 
cipal Committee, Nagpur. 20 N.L.J. 175. 


- Tax imposed by Municipal Committee, 

Nan iura, on trade of ginning—Nature of. 

The tax on ginning and pressing of cotton im¬ 
posed by the Municipal Committee, Nandura, 
under Notification No. 399-130, M-VIII dated 2nd 
February, 1934 and published in the Local Gazette 
is not a tax on income derived from the trade 
but on the process of ginning and pressing. It 
does not seek to take anything out of the income. 
{Grille and Niyogi, JJ.) Onkarsa v. The Muni¬ 
cipal Committee, Nandura. I L R. (1940) Nag. 
446. 


— -S. 3 — "Owner'* — Malguzar—If owner — In¬ 

clusion of malguzari land in Municipal area — 
Effect. 

Inclusion of malguzari land within a Municipal 
area does not change the rights and liabilities of 
the malguzar and the tenants inter se. Nor is the 
malguzar an owner as defined in S. 3 of the 
C. P. Municipalities Act. ( B.G. Khaparde .) 
Kesheorao v. Civil Station Sub-Committee, 
Nagpur. 20 N.L.J. 238. 

- S. 23 —Curability under—Meeting convened 

by issue of notice signed by secretary. See C. P. 
Municipalities Act, Ss. 31 (2) and 23. I.L.R. 
(1940) Nag. 446. 

-S. 25— R. 7 of rules framed under—Scope 

of—Payment to Counsel to represent committee 
in appeal by a dismissed employee, zvithout sanc¬ 
tion—Liability to refund. 

R. 7 of rules framed under S. 25 of the C. P. 
Municipalities Act, makes no provision for repre¬ 
sentation by Counsel on behalf of the Committee, 
but only for the employee in special cases. As 
such, any payment made to Counsel without pre¬ 
vious sanction, for representing the committee 
before the Local Government ill an appeal by a 
dismissed employee of the Municipality, is not 
covered by any provision of the Act or rules 
thereunder and as such is recoverable from those 
who were responsible for its expenditure. ( Gruer , 
J.) Amraoti T. M. Committee v. Minamal. 184 
^k 4 ?^ 12 R N - 113=1939 N.L.J. 327=A.I.R. 
1939 Nag. 247. 

- S. 25 (1), Proviso— Scope—Post of Secre¬ 
tary to Civil Station Sub-Committee—If protect¬ 
ed, post. 

~ post oi a Secr etary to the Civil Station 
oup-Gominittee in a Municipal Committee is vir- 
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C. P. MUNICIPALITIES ACT (1922), S. 45. 

tually a post of additional Secretary in the Muni¬ 
cipality and is therefore covered by the proviso 
] to S. 25 (1) of the C. P. Municipalities Act. ( D.P . 
1 Mishra.) Civil Station Sub-Committee, Nag- 
pur v. G. T. Meshram. 1938 N.L J. 34. 

•-S. 25 (7)— Rules under, R. 2 (1) (a)— 

Appeal — Employees under S. 25 (1), Proviso — 
Dismissal by Municipal Committee—Right of 
appeal. 

Employees referred to in the proviso to S. 25 

(1) of the C.P. Municipalities Act have no right 
of*appeal against their dismissal by Municipal 
Committees under R. 2 (1) (a) of the rules 
framed uuder S- 25 (7) of the Act- (D.P. Mishra.) 
Civil Station Sub-Committek, Nagpur v. G. T. 
Meshram. 1938 N.L.J. 34. 

-Ss. 31 (2) and 23— 'To convene ’ in S. 31 

(2) , meaning of — Issue of notices signed by the 
secretary — Presumption—Failure to convene by 
president—If curable by S. 23—Validity of meet¬ 
ing if affected. 

‘To convene’ in S. 31 (2) of the C.P. Municipali¬ 
ties Act means to call together or to assemble, 
and not to issue notice. There is no law, rule, or 
bye law laying down any special procedure to 
regulate the exercise of the president’s power to 
covene meetings. When notices are sent to every 
member or circulated among members by the 
secretary, it must be presumed that it was with 
the consent of the chairman, particularly to the 
imposition of the tax and precludes any objection 
to its regularity or legality. (Grille and Niyogi, 
JJ.) Onkarsa v. The Municipal Committee, 
Nandura. I.L.R. (1940) Nag. 446. 

S. 45 —Intention underlying —‘ Interested * 
— Interpretation. 

The intention underlying S. 45 (1) of the C. 
P. Municipalities Act is to prevent jobbery 
and impure administration. As such, the word 
‘interested'occuring in S. 45 (1) of the Act 
is to be interpreted in its ordinary wide sense and 
not confined to interest in money. Where the 
interest proved could not possibly lead to corrup¬ 
tion then the word could be interpreted in favour 
of the accused. Where one member of a Munici¬ 
pal Committee helps another member merely out 
of friendship in respect of a contract in which the 
latter was found to have an ‘interest,* the former 
also becomes a person interested in the contract 
within the meaning of the section. (Niyogi and 
y™ e r> {/•) Hazarimal */. Emperor. I.L.R. 
(194°) Nag. 133=187 1. C. 161=12 R.N. 278= 

41 Cr -J- 424=1939 N L J. 567=A. I. R. 1940 

ag # Ol # 

-- : S. 45 (1) and Sale of Goods Act, S 64— 

Acquisition of interest in a contract of sale sub¬ 
ject to conditions after date of sale—If makes a 

member of Municipal Committee 1 interested 1 in a 
subststtng contract. 

Though no doubt according to S. 64 of the 
oale of Goods Act a sale becomes complete in the 
case of an auction, when the hammer falls, yet 

c J2S S j le ls one with conditi °ns, until those are 
fulfilled the contract remains in force and is 
subsisting. Where a member of a Municipal 
Committee acquires an interest with reference to 
certain manure sold in public auction and bought 
by somebody else, and the auction sale is subject 
to certain conditions, the member becomes 
interested in a contract with the committee with- 
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in the meaning of S. 45 (1) of the Central Pro¬ 
vinces Municipalities Act, inasmuch as the con¬ 
tract of sale remains in force till the conditions 
are fulfilled. ( Niyogi and Gruer, JJ.) Hazarimal 
v. Emperor. I.L.R. (1940) Nag. 133=187 I. C. 
161=12 R.N. 278=41 Cr.L.J. 424=1939 N. L.J. 
567=A.I.R. 1940 Nag. 81. 

-S. 48— Applicability — Enhance went within 

powers but procedure irregular—Suit to recover 
toce collected. 

It is true that if a Municipal Committee exer¬ 
cises powers which it did not possess, it should 
not be regarded as acting in pursuance of the 
statute governing its powers, and its acts should 
not be regarded as being those done under the 
statute. But there is a difference between a case 
when a corporate body exercises a power which 
is wholly absent and a case where it has power 
but it exercises it illegally or with material 
irregularity. In the former case the Municipal 
Committee’s act from beginning to end is illegal; 
whereas in the latter case the act is quite legal in 
the beginning but becomes illegal in the end. 
Where the Municipal Committee has power to 
enhance the tax on animals brought to slaughter¬ 
house and follows the procedure laid down in 
S. 68, Central Provinces Municipalities Act, but 
in doing so it lapses into an irregularity, namely 
omission to consider the objections filed by the 
butchers, the Municipal Committee is certainly 
exercising, although irregularly, the power con¬ 
ferred on it by S. 68 and to that extent the 
Municipality is acting under the statute. Hence, 
the suits to recover amounts collected in excess 
of lawful rate are governed by S. 48 and if not 
filed within six months are barred by time. 
(Nivoai.J.) Amroati Town Municipal Com¬ 
mittees. Biiikan Shekh. I.L R. (1939) Nag. 
216=179 I. C. 817=11 R. N. 319=A. I. R. 1938 

Nag. 455. 

__S. 58 — Scope—If confers a pozver of 

S. 58 of the C. P. Municipalities Act provides 
for the control of the Deputy Commissioner 
and commissioner by the Provincial Government, 
and of the Deputy Commissioner by the 
Commissioner and nothing more. It does 
not provide for a review of one's own 
orders of the above mentioned persons. There 
being no other section, it is evident that the Act 
has no provision for review. ( Mishra .) Muni¬ 
cipal Committee, Nagpur v. Wazalwar. 1938 
N.L.J. 205. 

--Ss. 66, 77 and 78— Applicability—Right to 

interest apart from S. 77 (1 )—Interest claimed in¬ 
dependently of tax—Recovery of—Procedure 
under 5.78— Recourse to — Permissibility. 

There is nothing in the C.P. Municipalities 
Act apart from S. 77 of the Act which gives a 
right to the Municipal Committee to recover 
interest on any tax which falls into arrears. The 
claim for interest which the Committee is entitl¬ 
ed to make js only ancillary to the claim to 
rprnver the arrears of tax, and Ss. 77 and 7o as 
wen as the rules f ramed , under S. 77 (1) only 
cn . 5 i, 0 f arrears of mumcial tax which refers to 
^ tax Payable under S. 66 (1) (a). S. 66 does 
not however give the Committee any right to 
recover interest as a part of the tax. Interest 
cannot therefore be regarded as an arrear of 


C P. MUNICIPALITIES ACT (1522), S.67. 

tax ; nor can it be regarded as “any other money 
claimable by the Committee under this Act” 
within the meaning of S. 77 (1). The procedure 
laid down in S. 78 is consequently not applicable’ 
or available to a Municipal Committee for reco¬ 
very of interest which is claimed independently 
of the amount payable as tax. ( Niyogi, J.) 
Municipal Committee, Akot Dt. v. Surajmal 
Shriram Ginning Factory. I.L.R. (1938) Nag. 
482=175 I.C. 476=10 R.N. 448=20 N.L.J. 145 
=A.I.R. 1938 Nag. 119. 


-S. 66, Rules under, R. 12 (a)— Non-do¬ 
mestic purpose—Test-Water used by inpatients 
in doctor’s house—Nature of user. 

The true test to determine whether water is 
used for non-domestic purpose is to see whether 
the water is directly used for any trade or busi¬ 
ness. If the trade or business requires for its 
prosecution the direct use of water, that use is 
clearly non-domestic ; but when the business is of 
a nature where the use of the water is only inci¬ 
dental although it may be necessary so far as the 
persons connected with the business are concerned 
then it does not cease to be a domestic purpose. 
Thus when a medical practitioner uses a part of 
his dwelling-house for providing accommodation 
for the residence of his inpatients, he does not 
use the water directly for his business. The 
water is used incidently by persons for the same 
purpose for which he himself uses it as a part of 
the amenities of the building temporarily occu¬ 
pied by them. The water does not cease to be 
domestically used, only because it is used by the 
patients as opposed to the owner or his family or 
that the part of the dwelling house is used for 
professional or business purposes. (Niyogi, /.) 
Laxman Vasudeo v. Municipal Committee, 
Nagpur. ILR.(1939) Nag 330=178 I.C. 755 
=11 R.N. 250=A.I.R. 1938 Nag. 466. 

-S. 66 (1)— Assessment of conservancy cess 

and water rate—Land held on lease from Munici¬ 
pality—Gross letting value—If to be taken into* 
account. 

Where a person holds land under a lease from 
the Municipality, whether there is a building or 
not, for the purpose of assessing the conservancy 
cess and water rate, the gross annual letting 
value of the land has to be taken into considera¬ 
tion. (Niyogiand Pollock, JJ.) Sumatirai Decp 
v. Municipal Committee, Nagpur. 188 I.C. 541 
=1940 N.L.J. 303. 

-S. 66 (2)— Terminal tax—Liability for — 

* Chemical’—What it includes. 

Ammonium Sulphate and Sulphate of Potash 
are ‘chemicals’ taxable under Sch. II (e) of Noti¬ 
fication No. 5931-1934-M-viii, dated 25th October, 
1932. The mere fact that they were to be used 
as manure cannot take them out of the category 
of chemicals. Neither do they cease to be chemi¬ 
cals because they contain impurities. (Gruer, J.y 
Kamuruddin v. The Municipal Committee, 
Khandwa. 183 I.C. 443=12 R.N. 61=1939 N. 
L.J. 265=A.I.R. 1939 Nag. 195. 

-S. 67 (7) and (8)— Notification—Failure to 

mention sub-CL (7)— Failure to mention date 
from which tax was to come into effect—If 
affects validity of notification. 

The omission to mention sub-S. (7) in the noti* 
fication under S. 67 of the Municipalities Act is 
not material because Local Government could) 
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not publish a notification under any other provi¬ 
sion except that one. The failure or omission to 
mention the date from which the tax was to 
come into force, cannot invalidate the notification 
The rule of interpretation bearing on the com¬ 
mencement of statutes, that a statute takes effect 
from the first moment of the day on which it was 
passed unless another day is expressly named for 
the beginning of its operation, will have to be 
applied to the notification. In any case the omis¬ 
sion to specify the date cannot deprive the notifi¬ 
cation itself of its presumptive force bearing on 
the proceedings relating to the imposition of the 
tax. Under sub-S. (8) of S. 67, notification of 
the imposition of a tax is conclusive evidence 
that the tax has been imposed in accordance with 
the provision of the Act. That serves to vali¬ 
date the entire proct eding relating when he 
attends the meeting. If there is evidence of the 
president’s assent to the calling of any meeting, 
he must be deemed to have convened the meeting. 
His assent is inferable from his presence at the 
meeting. Even if there was any irregularity it 
could not, in its nature affect the validity of the 
meeting itself and is cured by S. 23 of the Muni¬ 
cipal Act. (Grille and Niyogi, JJ.) Onkarsa v. 
Thf. Municipal Committee, Nandura. I.L.R 
(1940) Nag 446. 


S. 67 (8 )—Notification of imposition of tax 
—Effect of—If conclusive. 

Under S. 67 (8), C. P. Municipalit ies Act, a 
notification of the imposition of a tax is conclu¬ 
sive evidence that the tax has been imposed in 
accordance with the provisions of the Act. 
Therefore under S. 4, Evidence Act, the Court 
must regard it as proved that the tax was imposed 
in accordance with the provisions of the Act and 
must not allow evidence to he given for the pur¬ 
pose of disproving it. ( Pollock, J ) Jacannath 
v. Secretary, Municipal Committee, Mehkar 
JJ-R (19 37 ) Nag 414-170 I.C. 133=10 RN 
47=A.I.R 1937 Nag. 168. 

-- —S. 77—Applicability and scope—Application 

to Magistrate for distress and sale of moveable 
property — Maintainability — Conditions—Strict 
compliance with section—Necessity for. 

The C. P. Municipalities Act provides a 
special procedure which the Municipal Com¬ 
mittee ha9 to follow before applying to a Magis¬ 
trate for a warrant for recovery by distress 
and sale of movable property. Under S. 78 of 
the Act which lays down that procedure, it is 
incumbent on the committee, to cause a bill for 
the amount due to be delivered to the person 
liable to pay the sum, and if the bill remains 
unpaid for ten days it is empowered to issue a 
notice of demand for payment, and it is only if 
the payment is not made within seven days from 
the date of service of that notice that the sum is 
deemed to be an arrear of tax. Unless and until 
this procedure is strictly followed the committee 
acquires no right to approach a Magistrate to 
recover the tax in arrears. (Niyogi, J.) Muni¬ 
cipal Committee, Akot Dt. v. Surajmal Shri- 
Ram Ginning Factory. I.L.R. (1938) Nag 482 
==175 I.C. 476=10 R.N. 448=20 N.L.J. 145=A 
I.R. 1938 Nag. 119. J A * 

7" . 7 s * 77— Jurisdiction of Civil Court—Claim 
to interest independently of tax—Claim rejected 


C. P. MUNICIPALITIES ACT (1922), S. 84. 

by Deputy Commissioner—Suit in Civil Court — 
Bar of. 

It is not open to a Civil Court to grant a decree 
for interest after the Deputy Commissioner lias 
refused to grant it under S. 77 (1 ) of the C. P. 
Municipalities Act. Tl c power to award interest 
is given by the Act to the Magistrate alone and 
the Municipal Committee has no right to recover 
it independently of the Act. Further the Civil 
Court cannot entertain a claim for interest after 
the creditor has recovered his principal debt 
unless it is due under a contract. ( Nivogi , J.) 
Municipal Committee, Akot Dt.t- Surajmal 
Shriram Ginning Factory. I.L.R. (1938) 
Nag. 482=175 I.C. 476=10 R N. 448=20 N.L. 

J. 145=A.I.R. 1938 Nag. 119. 

--S. 77 (1)—‘ Any other money claimable by 

the Committee under this Act”—Meaning of. 
See C P. Municipalities Act, Ss. 66, 77 and 78 

20 N L J. 145. 

;-S. 78—Applicability—Interest—Claim to 

independently of tax—Procedure for recovery. 
See C P. Municipalities Act, Ss. 66, 77 and 78. 

20 N.L J. 145. 

-S. 79 and Berar Land Revenue Code 

(1928), S. 141— Sale for arrear of municipal tax 
—Property, if transferred free of prior encum¬ 
brances. 

An arrear of municipal tax is made by S. 79 of 
the C. P. Municipalities Act (as applied to Berar) 
recoverable as if the property were assessed to 
land revenue and the arrear were an arrear of 
land revenue due thereon. If a sale is resorted 
to in this connection, it will he under S. 141 (c) 
of Berar Land Revenue Code, and the result 
would be that in accordance with S. 149 (2) of 
the Land Revenue Code, the sale would transfer 
the property free of all prior encumbrances 
imposed upon it. ( Burton, R.M.) Municipal 
Committee, Akola v. Vithal. 1939 N.L J. 362. 

— r S. 83— Applicability—Interest recovered by 

Municipality as tax—Ri„ht of appeal—Jurisdic¬ 
tion to decide legality of levy Junsdtc- 

It cannot be held that S. 83 of the C. P. Munici¬ 
palities Act comes into operation only when there 
has been levy of a tax and rot when there has 
been levy of interest. Where the Municipal 
Committee purports to recover the interest as a 

sale U th<f nar SPeC,al pr .°? e< ? u I e of ^'^ess and 
navi y i? g8 /' e L Vedls indisputably entitled 

S 83 Th n °/ "S* 11 . of a PP ea J given by 

r\, : f Deputy Commissioner on appeal has 
full jurisdictaon to decide whether the levy of 
the sum by resorting to S. 77 (1) was or was^not 

roMMiTTPP i0 A aw A ( ~ Ni y°oi, j.) Municipal 
ni lr p’ AkOT Surajmal Shriram 

t r I L R (1938 > Na S- 482=175 

I C. 476—10 R.N. 448=20 N L T 145—A T R 
1938 Nag. 119. 


77 u' R *f*fence to High Court—When 

could be availed of. 

The advantage of the provisions of S- 83, C. P. 
Municipalities Act could be taken only by Govern¬ 
ment when hearing revision petition against 
order of the commissioner and not after it had 
been decided. ( Mishra .) Municipal Com¬ 
mittee, Nagpur v. Wazalwar. 1938 N.L J. 205. 

-Ss. 84 (3) and 85 (2 )—Refund of taxes — 
Jurisdiction of Civil Court. 
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■ It is the duty of the Municipal Committee to 
assess each house, to decide who is the owner or 
occupier liable to assessment, and to recover that 
assessment. Whether that assessment has been 
correctly calculated or not or whether it is being 
levied on the right person is a matter for the 
Municipal Committee to decide, and it cannot be 
said that its action is ultra vires if it decides it 
wrongly. In view of the provisions of Ss. 84 
(3) and 85 (2) of the C. P. Municipalities Act, no 
civil suit will lie for a refund of the taxes paid 
when there are no allegations in the pleadings to 


show that the Municipal Committee has acted 
ultra vires. ( Pollock, J.) Secretary, Munici¬ 
pal Committee. Nagpur v. Ramchandra. 185 I. 
C. 893=12 R.N. 179=A.I.R. 1940 Nag. 174. 

__S. 85— Rules framed under—Applicability— 

Application for refund of sums recovered as tax. 

The refund of an amount recovered as a tax 
by the municipality, even if that amount was 
calculated on a wrong basis is governed by the 
rules made under S. 85 of the C. P. Munici¬ 
palities Act, {Pollock. J.) Ramlal Bhunyadin 
Municipal Committee. Nagpur. 184 I C. 489 
==12 R.N. 114=1939 N.L.J. 493=A I R. 1940 

Nag. 73. 

— S. 106— “Land”—Meaning of. 

The word “Land” in S. 106 of the C. P. 
Municipalities Act is used in opposition to 
“House," and indicates sites uncovered by struc¬ 
tures belonging to the same or different owners 
taking, or having a right to take, rents for the 
said use of land and paying cesses and taxes to 
the Municipality. There is no warrant for hold¬ 
ing that the section applies to open or covered 
lands the malguzars of which does not receive 
rents or pay taxes for such lands as such 
malguzar. ( B . G. Khaparde.) Kesheorao v. 
Civil Station Sub-Committee, Nagpur. 20 N. 
L.J. 238. 


__S. 106— Scope—Abadi within Municipality 

Responsibility for sanitation—Right of Municipal 
Committee to make malguzars responsible. 

A Municipal Committee which collects taxes in 
order to be able to discharge certain statutory 
duties laid on them cannot expect others to dis¬ 
charge these duties for them; and they cannot 
claim to make the malguzars responsible for the 
sanitation of their abadi lands on the mere ground 
that those lands are included in the municipal 
area. The municipality are not consequently 
entitled to call on the malguzars of a village 
situated with the municipal limits to construct a 
latrine in the abadi for the use of the inhabitants 
of the Basti. ( B.G . Khaparde.) Kesheorao v. 
Civil Station Sub-Committee, Nagpur. 20 N. 
L.J. 238. 

_.Ss. 168 and 199— Order of appointment of 

Health Officer as Secretary for issue of notice of 
Health Department, if ultra .vires— Notice not 
signed as “ Secretary , Municipal Committee — 

Validity—Non-compliance with— Offence. 

There is nothing in the C. P. Municipal Act to 

prevent the appointment of two Secretaries and 
allocation of duties between them The appoint¬ 
ment of the Health Officer of the Municipality as 
S^rretarv to the Municipal Committee, for the 
purpose of issuing notices relating to the Health 
Department, which appointment is sanctioned by 
the Government, cannot be regarded as a delega¬ 


cy P. MUNICIPALITIES ACT (1923), 

S. 180. 

tion prohibited by S. 168 of the Act. It is merely 
a distribution of the duties which is perfectly 
legal and intra vires. A notice issued by the 
Health Officer under his signature under S. 199 
of the Municipal Act is therefore perfectly legal, 
and non-compliance with it is an offence under 
the Act. Even if the Health Officer does not 
state that he signs it as “Secretary, Municipal 
Committee,” it is a mere defect in form covered 
by S. 168 (4) and not an illegality. ( Gruer and 
Bose , JJ.) Local Government v. Ganpatrao. 
167 I.C. 729=9 R.N. 204=38 Cr.L J. 437=19 
N.L.J. 192=A.I.R. 1937 Nag. 119. 

-S. 178 (3)—Scope and effect of. 

By reason of S. 178 (3) of the Municipal Act, a 
bye law does not become effective until it has been 
confirmed by the Local Government. But the 
bye-laws are made by the Municipal Committee 
at a special committee and not by the Govern¬ 
ment. All that the Government can do is to pre¬ 
vent the bye-laws imde from taking effect by 
refusing to confirm it. ( Grille . J.C.) Ram¬ 

chandra v. Emperor. 19 N.L.J. 195. 

-S. 178 (5)— Rules under — Offence —“ Mann- 

facture”—Bullock carl. 

A bullock cart with pneumatic rubber tyres 
composed largely of iron, but which has also 
wooden planks in it does not fall under the vague 
heading of ‘manufacture’ and is not liable to 
octroi duty, and statutes imposing pecuniary 
burden must be strictly construed and failure to 
make payment of octroi duty in respect of such 
a cart is not an offence under R. 47 of the rules 
read with S. 178 (5) of the Municipal Act. 
{Gruer, J.) Maroti Rao v. Municipal Commit¬ 
tee, Kamptee. A.I.R 1937 Nag. 11. 

-(as applied to Berar), S. 179 (g)— Rules 

under — R. 1 —Words “plying for hire within 
limits of Amraoii Town Municipality” — Inter¬ 
pretation. 

The word “plying for hire within the limits of 
Amraoti Town Municipality," occurring in R. 1, 
cannot be confined to the narrow interpretation 
that the whole of the service which is offered 
must take place within the limits of the Munici¬ 
pality and that otherwise the rules do not apply. 
Hence vehicles operating as a regular service 
between Amraoti Town and Chandur Bazar and 
picking up passengers within limits of the 
Amraoti Town Municipality ply for hire within 
the limits of the Amraoti Town Municipality. 
{Grille, J.) Amrutlal v. President, Town 
Municipal Committee, Amraoti. 181 I.C. 520= 
11 R.N. 466=1939 N.L.J. 262=40 Cr.L.J. 556= 
AIR. 1939 Nag. 171. 

-S. 180, Proviso— “At the time of the 

making of such bye-law”—Meaning of. 

The words “at the time of the making of such 
bye-law,” in the proviso to S. 180 of the C. E. 
Municipal Act, must refer to the making ot the 
bye-law by the Municipal Committee and can 
have no reference to the confirmation of any 
bye-law by the Government. Government has no 
power to make bye-laws or alter them. It can 
only accept or reject them. The making must 
therefore refer to the final resolution of the 
Municipal Committee in respect of the bye-laws. 
{Grille, J.C.) Ramchandra v. Emperor. 

L.J. 195. 
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S. 199— Applicability—Erection of building 

..i .j* _.* . j* . C * • 


m —• — — f r —* — 

Without sanction—Conviction under — Sustaina¬ 
bility. 

The mere erection of a building without the 
sanction of the Municipal Committee is not an 
offence for which a conviction can be sustained 
under S. 199 of the C. P. Municipalities Act. The 
correct procedure in such a case is for the Muni¬ 
cipal Committee to take action under S. 103 of 
the Act; and when this necessary step has not 
been taken, a conviction under S. 199 is unsus¬ 
tainable. ( Grille , J.) Pandurang Komti v. 

Secretary, Municipal Committee, Chanda. I. 
L R. (1936) Nag. 56=164 I.C. 939=9 R.N. 47= 
37 Cr.L.J. 1038 (2) = 19 N.L.J. 81=A.I.R. 1937 
Nag. 79. 

7 - 7 —S. 218 —Delegation to Health Officer to 

institute prosecutions—Framing of nezu bye-laws 
aftenuards—Fresh deleoation—Necessity for. 

Where the Health Officer of a Municipality is 
empowered by the Municipal Committee to in¬ 
stitute prosecution for and to compound offences 
under certain sections of the Act. and the then 
bye-laws framed under the Act. that delegation 
applies to new bye-laws framed subsequently 
also. It is not necessary for the Municipal Com¬ 
mittee to give a fresh delegation each time a bye¬ 
law is made . (Grille, J.C .) Ramchandra v. 
Emperor. 19 N.L.J. 195. 

CENTRAL PROVINCES PROTECTION 
OF DEBTORS ACT (IV OF 1937). S. 3- 

Molestation Resort to violence, when does not 
amount to. 

Where owing to the annoyance caused by a 
debtor in asking the creditor to go to a Civil 
Court for his money, the creditor resorts to 
violence against the debtor, he does so not to 
compel the debtor to pay the debt when he was 
not disposed to pay bin only as a punishment for 
his impertinence and as such it would not amount 
to an offence under S 3 of the Central Provin¬ 
ces Protection of Debtors Act. (Niyogi, J.) 

d A m M A* N A m ~ e< V' Emperor. 185 I C 348=12 
R.N. 156=41 Cr.L.J. 168=1939 N L T 455—A T 
R. 1939 Nag 281. ' J ’ 

mTFR^T P A R r% V /v^T^ R S? UCT I°N OF 
INTEREST ACT (XXXII OF 1936)— Scope 

—If retrospective. 

The C. P. Reduction of Interest Act clearly 

retrospective in its operation. (Stone, C.J. and 

//nonl Vr Bhagwantrao V. Damodar. IL.R. 

Stt 3 ?^!* 91 ^ 791 - 0 129=11 R.N. 271=20 
N.L.J. 285=A.I,R. 1938’Nag. 112. 

S. 2 (d )—Secured debt—Attachment after 
judgment. 

Anaitachment of the judgment-debtor's pro¬ 
perty after judgment does not cause the judg- 
ment-debt to be a‘secured debt’ for no ‘lien’ is 
created thereby so as to attract S. 2 ( d) of the 
Central Provinces Reduction of Interest Act. 
(Stone, C.J. and Bose, J .) Seth Laxminarayan 

l'939 E Nag 2 H 67 S1RAM ' 1939 N L J ' 257=A I R. 

7“ 7 "S. 3— Applicability—Renewal in 1933 of 
bond executed in 1930. J 

was incurred in 1930, though 
tne renewal of the bond took place in 1933, the 
Yf urt could ascertain the principal due on 1st 
January, 1932, and grant the debtor a relief. 
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(Puranik, J.) Shkosh anker Sahai v. Setii 
Surajmal. 1940 N.L J. 325. 

-S. 3 (3)— Applicability—If confined to 

decrees Passed before the Act came into force. 

The scheme of S. 3 of tlie C. P. Reduction of 
Interest Act is first to provide for claims not 
decreed and then for decrees already passed. 
S. 3 (3) is intended to apply only to decrees 
passed before the Act came into force. ( Pollock , 
J.) Abdul Husain v. Seth Dwarkadas. 1940 

N. L J. 260=A.I.R. 1940 Nag. 159. 

CENTRALPROVINCES RELIGIOUS AND 
CHARITABLE TRUST ACT (1937), S 10— 
\Vhat orders Court can pass—Enquiry into past 
administration—If within the scope of the Act. 

The Court is empowered under S. 10 of the 
Central Provinces Religious and Charitable Trust 
Act to pass orders for the proper management 
or administration of the trust property. Hence 
an enquiry into past administration is beyond the 
scope of the Act, and it is a civil suit that is the 
proper remedy in such a case. ( Gruer, J .) Sita- 
ram Pamaji v. Hari Kanhuti. 188 I.C. 320= 
1940 N.L.J. 173. 

-S. 12 —Report under-signed only by two — 

Deject, if curable. 

S. 12 of the Central Provinces Religious and 
Charitable Trust Act requires that the report 
should be signed by three persons. Where it was 
signed only by two, the defect is not curable, as 
the application was bad at its inception and 
amendment could not better it. (Gruer, J ) Sita- 
ram Pamaji v. Hari Kanhuji. 188 I.C. 320= 
1940 N.L.J. 173. 

CENTRAL PROVINCES REVENUE 
BOOK CIRCULAR —Sale by Collector — Con¬ 
firmation-Appeal—Order by appellate Court 
without hearing purchaser — Legality . 

When a sale by the Collector has been confir¬ 
med, and an appeal is preferred, the auction- 
purchaser must be heard before an order to his 
disadvantage can be passed by the appellate 
Court. (Gordon, R.M.) Rajaram v. Bibhutsing. 
19 N.L.J. 74. 

--Sale by Collector—Confirmation—Subse¬ 
quent compromise between parties—Procedure— 
Order referring decree-holder to Civil Court- 
Propriety. See C. P. Code, S. 70. 20 N.L.J. 93. 

-—Vols. II-III, 8—Collector’s sale—Procla¬ 
mation not specifying mortgage—Collector direc¬ 
ting sale subject to mortgage on mortgagee’s 
application without inquiry on old proclamation— 
Propriety—Sale—If to be set aside. See C. P. 
Code, O. 21, R. 90. 20 N L.J. 181. 

Vols. II-III, 8— Mortgage mentioned in 
proclamation—Declaration of invalidity prior to 
sale-If ground for setting aside sale. 

The fact that a mortgage mentioned in the sa]e 
proclamation as existing on the property sold is 
declared void after the proclamation and before 
the sale renders the sale liable to be set aside. 
(Raghavendra Rao, H.M.) Laxman Bapuji Teli 
v. Ganpat Nagoji Teli. 20 N.L.J. 179. 

-Vols. II-III, R. 10—Scope—If modifies 

O. 21, R. 69(2). C. P. Code. See C. P. Code, O. 21, 
R. 69 (2). 20 N.L.J. 80. 

—-Circular III-8, rules 10 to 15 —Auction 

sale—Inadequacy of price—If justifies refusal of 
confirmation. 
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Once a bid has been accepted, inadequacy of 
price is no ground for refusal to confirm a sale, 
even if there be no specific order accepting the 
bids. (Gordon, R.M.) Wamanrao v. Mankuar- 
bai. 19 N.L.J. 134. 

-Circular III-8—Sale by Collector—Sett¬ 
ing aside—Grounds—Irregularity in publishing 

sale—Objection not raised before sale—Failure 
to prove substantial injury—Sale—If liable to be 
set aside—C. P. Code, O. 21, R. 90. as amended in 
Central Provinces. See C. P. Code, O. 21, R. 90 
(as amended in C. P.) 19 N.L.J. 318. 

-Circular III-8—Scope—Duty of Collector 

under—C- P. Code, O. 21. R. 90, as amended in 
Central Provinces—Applicability to Collector’s 
Cases. See C. P. Code. O. 21, R. 90 (as Amended 
in C. P.). 19 N.L.J. 282. 

--Circular III-8 —Rules in — Collector's sale 

—Irregularities in sale proclamation—Omission to 
publish at Collector's Court or Tahsil—If vitiates 

The rules framed under the C. P. Code, and 
referred in the C. P- Revenue Book Circular 
issued after the amendment of O. 2l, R. 90, C. P 
Code, must be construed to mean the rules under 
O. 21, R. 90, as adapted by the High Court of 
Nagpur. Omission of details in the sale procla¬ 
mation and the omission to affix the proclamation 
on the Collector’s notice board and on the Tahsil 
notice board are not such irregularities as will 
vitiate the sale. The objection to such irregu¬ 
larities must be raised before the sale. When 
they are not so raised, they are not grounds on 
•which the sale can be set aside. (Burton, R.M.) 
Girdharilai. v. Ratiram. 19 N.L.J. 312. 

--Circular III-8,R* 10— Disci e-ion of Collec¬ 
tor under—Acceptance of bids—Order for fresh 
sale—Reference to Civil Court. 

The reference prescribed by R. 10 of Revenue 
Book Circular II1-8, is for the purpose of deter¬ 
mining whether the last bid in the auction held by 
the Tahsildar is adequate. If the Collector has 
reason to believe that that bid was inadequate, he 
has power to order a fresh auction, and can order 
a fresh enquiry and also make a reference to the 
Civil Court. ( Gordon, R.M.) Bhikubai v. 
Gangadhar. 19 N.L.J. 156. 

-Circular III-8, Rules 14 and 15— Collec¬ 
tor’s case—Revision to Deputy Commissioner — 
Competency. 

Under rules 14 and 15 of the Revenue Book 
Circular III-8, the Deputy Commissioner has only 
power of appeal but not of revision in Collector’s 
case. (Gordon, R.M.) Mahadeo v. Narayan. 
19N.L. J. 76. 

-Circular III-8, Rr. 14-17— Execution by 

Collector—Order for sale by Sub-Divisional Offi¬ 
cer—Omission to appeal—Revision to Deputy 
Commissioner — Competency. 

When no appeal is filed within time to the 
Deputy Commissioner against an order for sale 
passed by the Sub-Divisional Officer, an applica¬ 
tion in revision to the Deputy Commissioner 
against that order is incompetent. (E. Gordon, 
R.M.) Tukaram v. Mohanlal. 19 N.L.J 174. 

■ — Circular III-8, Rr. 15 and 16— Order of 
Deputy Commissioner refusing to restore appeal 
dismissed for default—Revision by Governor-in- 
Council—If competent. 
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Proceedings in Collector’s cases are governed 
by the rules in the Revenue Book Circular III-8, 
and the provisions of the C. P. Code, only apply 
because of the directions in those rules. Every 
order passed by a Revenue Officer in such pro¬ 
ceedings is subject, in the matter of appeals and 
revisions, to Rr. 14 and 15 of the Revenue Book 
Circular. R. 15 allows revision by the Governor- 
in-Council only in the case of orders passed in 
appeal. An order of the Deputy Commissioner 
dismissing an application refusing to restore an 
appeal dismissed for default is not an order 
passed in appeal and therefore is not open to 
revision by the Governor-in-Council. ( Burton, 

R. M.) Ramlal v. Ghasiram. 19 N.L.J. 314. 

CENTRAL PROVINCES REVENUE 
MANUAL, Vol. I, p. 119 R. 1, Explanation— 
Malik makbuza losing rights in holding under 

S. 41, C.P. Tenancy Act—Liability to pay pat- 
wari’s dues—Levy of dues—Right to recover 
from occupancy tenant. 

The malik makbuzas who have lost their right 
to cultivate their holding under S. 41, C. P. Ten¬ 
ancy Act, stand only in the position of proprietors 
who have forgone their right to cultivate the 
land. The person that is to be deemed to be pro¬ 
prietor for purposes of payment of patwari's 
dues is not the malik makbuza but the occupancy 
tenant who actually cultivates the land. Hence if 
such patwari’s dues have been wrongly recovered 
by the Tahsildar from the malik makbuza , he is 
entitled to recover the same from the occupancy 
tenant in actual cultivation of the holding. 
(Niyogi, J.) Shrinivas Govind v. Sadasheo 
Sakharam. 171 I.C. 658=10 R.N. 127=20 N. 
L.J. 173=A.I.R. 1937 Nag. 211. 

CENTRAL PROVINCES TENANCY ACT 
(XI OF 1898), S. 2 (2)—Lac cultivation—If 
agriculture—Lease of lac trees for three years— 
Registration. See T. P. Act, S. 107. A.I.R. 1937 
Nag. 289. 

-Ss. 11 and 13— Admission of two to tenancy 

—Tenancy not divided by metes and bounds — 
Payment of rent jointly—Death of one of the 
tenants—Rights of landlord. 

Where an owner of property carves a lesser 
interest, such as a tenancy, 9 Ut of his rights, the 
reversion, of course, remains in him, but when 
the reversion falls in, there is no transfer of title 
from the tenant to himself. When a landlord 
chooses to let in two people on the land giving 
each a right to uninterrupted possession of the 
whole upon their paying him jointly the whole 
rent, his reversion cannot fall in until the rights 
of both have determined. (Bose, J.) Amergir^* 
Rambhajan. I.L.R. (1940) Nag. 255=175 I.C. 
536=10 R.N. 459. 

-S. 41 (2)i and (3)— Scope—Absolute occu¬ 
pancy holding—Mortgage without landlords con ~ 
sent—Subsequent mortgage in favour of landlord 
—Suit on former—Latter impleaded as puisne 
mortgagee—Plea that prior mortgage is invalid and 
not binding on him-Landlord discharged from 
suit—Declaration that mortgage did not bind him 
—Effect of—Subsequent suit on landlord s mort¬ 
gage—Maintainability against purchaser in execu¬ 
tion of decree on prior mortgage. 

In a suit on a mortgage executed by a tenant in 
respect of his absolute occupancy fields, the land- 
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lord who was impleaded as a party to the suit as 
a subsequent mortgagee of the fields pleaded that 
the suit mortgage, not having been efferted with 
his consent as required by S. 4l (3), C. P. Ten¬ 
ancy Act, did not bind him He was discharged 
from the suit with the declaration that the mort¬ 
gage did not bind him as it was ineffectual. The 
landlord subsequently brought a suit to enforce 
his mortgage against the mortgagor's legal repre¬ 
sentatives and against the prior mortgagee who 
had purchased the fields in execution of his own 
<lecree on his mortgage which was the subject of 
the former suit. The mortgagee-purchaser 
pleaded that the plaintiff landlord has lost his 
right to enforce his mortgage by setting up a 
paramount title in the prior suit and in declining 
to redeem the prior mortgage in his favour. 

Held, (1) that the mortgage effected by the 
tenant without the landlord’s consent did not bind 
him, and therefore the subsequent mortgage in 
his favour operated on the entire interest of the 
mortgagor-tenant as if it had not been burdened 
with a prior incumbrance; (2) that the transfer 
of a prohibited nature under S. 41 (2) of the C. 
P. Tenancy Act which was not permitted by the 
landlord would remain valid as between the 
tenant and his transferee until avoided by the 
landlord, so far as the landlord was concerned. 

Unless he consented to it, the mortgage effected 

without his consent, though prior in time, would 
he postponed to the landlord’s later mortgage, 
and the mortgagee would be bound to redeem the 
landlord’s mortgage ; (3) the declaration given in 
the prior suit that the mortgage did not bind the 
landlord did not deprive him of his right as a 
subsequent mortgagee to enforce his own mort- 
gage agamst the prior mortgagee. {Stone, C.J. 
and Niyogi, J ) Ramkakan z;. Sf.th Kanhaiya- 

170 I.C. 71=I.L.R. (1937) Nag. 208=10 
R.N. 40=19 N.L.J. 290=A.I.R. 1937 Nag. 189. 

--S. 41 (7)— Scope — Occupancy tenant — 

Mortgage without landlord's consent—If void. 

S. 41 of the C. Tenancy Act of 1898 (repeal¬ 
ed by Act I of 1920) conceded to the absolute 
occupancy tenant the right to transfer his right in 
the holding within certain limits ; beyond those 
limits, the transfer to be binding on the landlord 
required the concurrence of the landlord. If the 
landlord withheld his consent the transfer did 
not become void ab initio, but operated as a valid 
transfer between the tenant and his transferee 
though it did not affect the landlord. The trans- 
fer is valid until it is avoided by the landlord. 
O tone, C. J. and Niyogi, J.) Ramakaran v. 

Kanhayalal. I.LR. 1937 Nag. 208=170 I C 
n5 1 189 K - N - 40=19 N L J - 290=A I.R ° 1937 

--S. 46 Applicability—Lands ceasing to be 

agricultural and treated as non-agricultural. 

S 46of the C. P. Tenancy Act has no applica- 
ti°n to a case where the lands have ceased to be 
connected with any agricultural holding, and are 
residential house property and have been treated 
as non-agricultural and transferable land. (Row¬ 
land, J.) Parmeshwar Prasad v. Walti Chha- 
tri. 6 Cut.L.T. 62. J ^ HHA 

S. 92 — Scope — "Tenant" — Usufructuary 

7rl r m a h 9 nld/ r01 \ r -* c ° rded j enan J Ejectment of 
from holding—Suit for restoration of possession 


C. P. TENANCY ACT (1920). 

under S. 9, Specific Relief Act—Jurisdiction of 
Civil Court. 

A mortgage of a tenancy is not an absolute as¬ 
signment and does not create privity of estate 
between the lessor and the mortgagee. The rela¬ 
tionship of landlord and tenant does not therefore 
exist between a Ian llord and a usufructuary 
mortgagee from the recorded tenant of the hold¬ 
ing. The mortgagee is not a tenant within the 
meaning of S. 9- of the C. P Tenancy Act, where 
such a mortgagee in possession is ejected from 
the holding, a suit by him under S. 9 of the 
Specific Relief Act for restoration of possession 
is maintainable in the Civil Court and is not bar¬ 
red by S. 92. ( Rowland . J.) Balmakund Misra 
v. Lalit Mohan Misra. 6 Cut.L.T. 64. 

-(I OF 1920) —Applicability and scope. 

The C. P. Tenancy Act fastens itself upon the 
original contract between the parties, and regu¬ 
lates their future rights and liabilities, the mo¬ 
ment there is a transaction which falls within its 
purview. (Vivian Bose. J.) Baburao v. Sandu. 
I.L R. 1936 Nag. 5=163 I.C. 122=9 R.N. 62= 
A.I.R. 1936 Nag 180. 

- Construction—Rights under the old Act — 

How affected. 

The provisions of the new Act must not be so 
construed as to take away rights that have 
accrued under the old Act. ( Pollock , J.) Pacho 
v. Nihelal. 1940 N.L.J. 377. 

-- Interpretation — Notions derived from 

English and ordinary Indian Law, with reference 
to landlord and tenant, to be excluded. 

The Central Provinces Tenancy Act creates 
special tenures which arc unknown to the ordi¬ 
nary law. Unless one follows closely the spirit 
and the provisions of the Act and excludes from 
consideration, pre-conceived notions gathered 
from English Law or from ordinary Indian Law 
with reference to landlord and tenant, one will 
be landed in considerable difficulties to arrive at 
the true meaning and intention of its provisions. 
(Stone, C.J., Niyogi and Bose, //.) Punjaram 
Jagoba v. Ramu Chintoo. I.L R. 1940 Nag. 348 
=186 I.C. 731=12 R.N. 234=1940 N.L.J. 121= 
A.I.R. 1940 Nag. 49 (F B ). 

- Policy of Gift of sir land—Surrender of 

occupancy right to donee — Validity—Duty of 
Court. 

The policy of the C. P. Tenancy Act is to secure 
and preserve to a proprietor whose proprietary 
rights are transferred a right of occupancy in his 
sir lands. This policy cannot be defeated by the 
proprietor making a gift of his sir land and then 
as part of the same transaction surrendering his 
occupancy right to the donee. Whenever it 
appears that a transaction is void as contrary to 
the policy of a statute, the Court should take 
notice of the nullity and proceed accordingly. 
(Stone, C.J.) Sidnath v. Jasoda Bai. 10 R.N. 
287=173 I.C. 145 (2)=A.I.R. 1938 Nag. 185. 

—-— Scope—If retrospective—Vested rights ac¬ 
quired under prior Act of 1898 —If affected or 
taken away—Permanent lease of Sir lands under 
old Act—Foreclosure by mortgagee of land after 
new Act and ejectment of mortgagor—Rights of 
lessee to Possession—If lost. 

Certain fields in a Mauza were Sir lands of T, 
who held 8 annas share in the village. The culti¬ 
vating rights in these fields were permanently 
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leased out in 1917, when the old Tenancy Act XI 
of 1898 was in force, by T to the adoptive father 
of the plaintiff appellant, who remained in pos¬ 
session and paid rent to T. In 1921, after the 
new Act 1 of 1920 came into force, the respon¬ 
dent, who held a mortgage over this village share, 
foreclosed it and in 1930, he obtained a decree for 
arrears of rent against 7 ‘j son D, who was re¬ 
corded as an occupancy tenant after the loss of 
the proprietary rights. In execution of the decree 
the respondent in 1931 took actual possession of 
the fields thereby dispossessing the appellant who 
thereupon sued for possession. 

Held, that the rights obtained by the respondent 
over Sir land by his foreclosure were subject to 
the perpetual lease granted by T in 1917 to appel¬ 
lant's adoptive father, which was binding on the 
respondent and that the absolute right which was 
conferred on the appellant by the old Tenancy 
Law could not be worsened or prejudicially 
affected by the new Tenancy Act of 1920, which 
should not be given retrospective effect, and the 
appellant should therefore he held entitled to be 
restored to possession of the fields in question. 
(Gruer, J .) Kamtanath v. Chudamansingh. 20 
N.L.J. 35. 

•-S. 2 (5) (d)— Improvement—House built in 

abadi —If amounts to—House built in holding 
when amounts to. 

Where an occupancy tenant builds a house in 
the abadi though with a view to live near the 
holding and protect it, is not an improvement. 
Though built on the holding itself, it cannot be 
an improvement unless it is 'required'by the 
holding. ( G. P. Burton, R. M.) Mt. Budhanbai 
v. Thengu. 1938 N.L.J. 136. 

-S. 2 (9) and (11)— 1 "Rent'’—''Tenant"—Re¬ 
gistered kabuliyat to cultivate malikmakbuza 
land for fixed period at fixed annual payment — 
Creation of tenancy. 

Where defendants executed a registered 
kabuliyat to plaintiff (a malikmakbuza-holder ) to 
cultivate plaintiff’s land for a particular period 
agreeing to pay a certain sum every year in 
return. 

Held, that the defendants were tenants of the 
plaintiff and that the money they bound them¬ 
selves to pay was rent within the meaning of the 
Act. {Vivian Bose, J.) Baburao v. Sandu. I. 
L.R 1936 Nag. 5=165 I.C. 122=9 R.N 62=A.I, 
R. 1936 Nag. 180. 

-S. 3 —"Tenant"— If includes sub-tenant. 

The ^vord‘tenant’in the Act includes a “sub¬ 
tenant”. A person, therefore, who is a ‘sub¬ 
tenant' is a ‘tenant’ under S. 3 of the Act. Such 
a person cannot be a 'thalwa'. {Pollock, J.) Ram- 
KRISHNA BhAU V. BlSRAM. 171 I C. 909=10 R. 
N. 147 (1)=A.I.R. 1937 Nag. 160. 

€ 

--—S. 5 —Devise in contravention of—Devisee 

taking possession—Dispute between co-devisees — 
Validity of will, if can be raised. 

A will violating the provisions of S. 5 of the 
C.P. Tenancy Act though it is void in law, yet if 
a devisee has taken possession under the will and 
has acted under the will, he cannot in a suit by a 
co-devisee to enforce the will plead the invalidity 
of the will. {Pollock, J ) Narottamdas v. 
Guruprasad. 1938 N.L.J. 181. 
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Ss. 6 and 105 —Absolute occupancy holding 
Pre-empted by landlord — Mortgagee—Suit by im¬ 
pleading landlord pre-ejnptor — Pre-emptor dis¬ 
charged Decree-Mortgagee purchasing holding 
in execution—Suit by to recover possession 
against landlord — Competency — Right to pre¬ 
emption money. 

The substantative right of pre-emption given 
to the landlord under S 6 (4) (c) is independent 
of the right of any mortgagee of the tenant right 
and is paramount. In addition to this the value 
of the absolute occupancy holding as if it were 
not mortgaged or charged as fixed by the Revenue 
Officer is conclusive and cannot be challenged in 
the Civil Court in view of S. 105(a). But the 
Revenue Officer has not been given any special 
powers to distribute or dispose of the deposit 
made by the landlord. Consequently S. 105 (a) 
will not operate to deprive the Civil Courts of 
their indisputable jurisdiction to direct how the 
sum deposited by the landlord should be disposed 
of. An absolute occupancy tenant’s field was sold 
in an execution of money-decree passed against 
him and under S. 6 the property was pre-empted 
by the landlord at price fixed under S. 6 (5) free 
of all incumbrances. A motgagee of the tenant 
rights brought a suit on his mortgage after the 
pre-emption proceedings and obtained a final 
decree thereon in execution of which he purchas¬ 
ed the field for himself. The landlord was dis¬ 
charged from that suit in consequence of his 
having asserted his paramount title undeT S. 6. 
The mortgagee thereafter brought a suit against 
the landlord for recovering possession of the 
field, alleging that he not being a party to the 
pre-emption proceedings, they were not binding- 
on him and as the landlord was a party to his 
mortgage suit and he having failed to redeem the 
mortgage, possession could be recovered. 

Held, that the mortgagee could not recover 
possession, as on pre-emption proceedings taking 
place, the landlord took the property free of all 
incumbrances and the mortgage or other charge 
if any shifted from the holding and went over to 
the pre-emption price leaving the land free to the 
landlord. But the mortgagee could recover the 
money deposited in Court which was only a 
security substituted for land. And the fact that 
he had failed to ask for a decree against the pre¬ 
emption price in his previous suit on mortgage 
could not preclude him from doing so. (Change 
in S. 6 to remedy defect suggested.) {Stone, C . 

/. and Niyogi, J.) Ramkaran Bondru v. Suraj- 
mal Kanhaiyalal. I.L.R, 1938 Nag 268=174 
I.C. 762=10 R.N. 413=A.I.R. 1938 Nag, 80. 

-S. 6—Acquiescence by landlord— What 

amounts to—Landlord and others creditors of 
tenant—Transfer of absolute occupancy land to 
one of the creditors as part of agreement before 
the Conciliation Board. 

Where the landlord along with others are 
creditors of his tenant and w'here as part of the 
agreement before the Conciliation Board the 
absolute occupancy land is transferred to one ot 
the creditors on his undertaking to pay the debt- 
due to the landlord, the whole arrangement 
including the landlord’s part in it is one transaction: 
and the only inference that can be drawn from his- 
connection and part is that he did consent to the 
transfer. ( Burton, F.C .) Jagdeorao Balaji v. 
Mahadeorao Anyaji, 1939 N.L.J. 170. 
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--S. 6 — Applicability—“Transfer”—Sub-ten¬ 
ant in possession continuing in possession under 
agreement of sale of occupancy right—If transfer 
—Registered transfer—If necessary. 

Where a sub-tenant in possession of an occu¬ 
pancy holding gets a right of occupancy in the 
holding in pursuance of an agreement of sale and 
continues in possession of the holding the transac¬ 
tion is a transfer to which S. 6 of the C- P. Ten¬ 
ancy Act applies. S. 6 is not intended to be limit¬ 
ed to such transfers as have duly registered. 
{G. P. Burton , R.M.) Mannu v. Yeshwant Kao. 
20 N.L.J. 84. 

-S. 6— Mortgage—Purchase of mortgaged 

holding—Rights and liabilities of—Failure to 
redeem mortgage — Pre-emption by landlord — 
Effect on rights of mortgage. 

The purchaser of the mortgaged property is not 
personally liable to pay anything in excess of the 
value of the mortgaged property. If the pur¬ 
chaser of the mortgaged property fails to redeem, 
he loses his right to the mortgaged property 
which in the case of landlord pre-empting under 
S.6, C. P. Tenancy Act (1920) is the pre-emption 
money. {Stone, C.J. and Niyogi, J.) Ramkaran 
Bondru v. Surajmae Kanhaiyalal. I.L.R. 
(1938) Nag. 268=174 I.C. 762=10 R.N. 413= 
A.I.R. 1938 Nag. 80. 


———S. 6— Scope—Notice to incumbrancer—If 
necessary. 

S. 6 does not provide for notice to any incum¬ 
brancer and hence it is not imperative on the 
Revenue Officer to give a notice to any incum¬ 
brancer. (Compulsory issue of notice by Revenue 
Officer of pre-emption proceedings to all incum¬ 
brancers is urged by legislative amendment of the 
section.) {Stone, C.J. and Niyogi, J.) Ramkaran 
Bondru v. Surajmal Kanhaiyalal. I.L R. 
(1938) Nag 268=174 I.C. 762=10 R.N. 413=A. 
I.R. 1938 Nag. 80. 


. S. 6 —Transfer of absolute occupancy hold¬ 
ing—No notice to landlord —Landlord not taking 
steps to avoid it Sale in execution of rent decree 
—Transferee if affected. 

A transfer of an absolute occupancy holding is 
valid unless and until it is avoided by the landlord 
in the manner and to the extent provided by S. 6 
of the C. P. Tenancy Act. The sale of such a 
holding in execution of rent decrees to which the 
transferee was not a party when he was the tenant 
of the holding does not bind him. The transferee 
obtains a good title and becomes a tenant from 
the date of transfer. (Grille and Dose % JJ.) 
Madhorao v. Seth Pannalal. I.L.R. (1940) 
Nae 1 9 0=177 I.C. 173=11 R.N. 131=1938 N L 
J. 152=A.I.R. 1938 Nag. 292. 


——S. 6 —Transfer of occupancy holding—Lia 
bility for rent. 

On the transfer of an occupancy holding, thi 
tenant ceases to be a tenant from the date o: 
transfer. Hence he is not liable for the rent aftei 
that date. Irrespective of the fact whether th< 
transferee is a tenant or not between the date 01 
the transfer and the date on which it is avoided 
one thing is clear and that is he is liable eithei 

(pJif n \ 0r r * or dama * e s for use and occupation 
{Pollock, J.) Shree Vithal Bhagwan V Nara 

t A ?„ R a0 1 I C 617=12 R N. 23=1939 N L 
J. 196=A,I.R. 1939 Nag. 175. 

Q. D.—sa 
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-S. 6 (2) —Failure of tenant to defer trans¬ 
fer — Effect—If raises a presumption of waiver of 
intention to transfer. 

There is nothing in S 6 of the C. P. Tenancy 
Act, that detracts from the written notice once 
delivered to tlie landlord or to show that it is 
affected in any way by the subsequent conduct of 
the tenant, and there is nothing to justify the 
suggestion that the act of the tenant in procee¬ 
ding with the transfer before the expiry of the 
month can raise a presumption on the part of the 
landlord that the notice of the intended transfer 
has been waived. {Burton, F.C .) Govindraoi/. 
Kriparam. 1939 N L.J. 107. 

-S. 6 (5)— Deposit in Court of pre-emption 

Price—Charge for rental arrears—Mode of reali¬ 
sation. 

Where there is a deposit in Court of amount 
fixed as the pre-emption price, though it is 
charged with the rental arrears the landlord could 
not proceed against the money simply by obtain¬ 
ing an order from the Revenue Court to hand it 
over to him. He must first execute the decree 
for arrears already obtained and should obtain a 
decree for arrears for which no decree had been 
obtained. He must proceed to enforce his rights 
against the money in the same way as he would 
enforce them against the land. (Roughton, F.C.) 
Todar ^.Rambhadra. 1938 N.L.J. 164. 

-S. 6, Proviso— Construction and scope — 

“Costs”—If include costs of appeals as zvell—If 
overrides S. 29, Land Revenue Act. 

The costs incurred, by a landlord in his applica¬ 
tion mentioned in the proviso to S. 6 of the C. P. 
Tenancy Act do not extend to and do not include 
costs incurred in appeals arising out of that appli¬ 
cation. The proviso does not override the provi¬ 
sions of S. 29 of the Land Revenue Act as regards 
apportionment of costs. <G. P. Burton, R.M.) 
Phusraj v. Gulsingh. 20 N.L J. 87. 

-S. 9 —Nature and scope of the charge crea¬ 
ted by—Rights of subsequent mortgagees paying 
the rent due by the tenant. 

The charge given in S. 9 of the C. P. Tenancy 
Act is a special statutory right {i.e ) it is a charge 
created by operation of law. The extent to which 
the ordinary law as to charges is set aside is indi¬ 
cated in S 9 itself and it cannot be carried fur¬ 
ther by implication. The object of S. 9 is to give 
the landlord precedence for his rent. That object 
is completely attained the moment the holding is 
sold in the manner specified in the section. The 
‘first charge' enures no further than that. S. 9 
does not confer any rights of subrogation. There¬ 
fore where certain subsequent mortgagees pay 
the rent due by the tenant, to save the security,, 
have only to rely on S. 92 read with S. 100, T. P. 
Act. {Stone, C.J. and Bose, J .> Sitafam v . 
Krishnarao. 1940 N.L.J. 179=A.I.R. 1940 Nag. 
156. 

*-S. 9— Payment of decree amount after 

actual sale—If sufficient. 

Where an absolute occupancy holding is sold in 
execution of a decree for arrears of rent, the 
charge in favour of the landlord is satisfied and 
the purchaser of the holding gets the holding 
free of that charge. Any one who claims to have 
any interest in the holding can pay up the decretal 
amount during the execution proceedings until 
the holding is sold in execution. Once the holding 
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is sold the right of such person to redeem the 
charge is barred and he is not thereafter entitled 
to pay the amount of decree for arrears of rent. 
(Niyogi, J.) Shankfr Nath v. Babulal. I L R 
(1936) Nag. 138=164 I.C. 931=9 R.N. 44=A.I. 
R. 1936 Nag. 148. 

-S. 9— Sale in execution of decree for rent 

of absolute occupancy holding—If free from 
encumbrances. 

Where an absolute occupancy holding is sold in 
execution of a rent decree the sale is not one free 
from encumbrances and hence a mortgagee of the 
holding can enforce his mortgage which is prior 
to the date of the decree for rent. (Pollock and 
Digby, JJ.) Bhikulal v. Bhaiyalal. 187 I.C. 
785=12 R.N. 313=1939 N.L.J. 601=A.I R. 1940 
Nag. 97. 

--S. 9— Sale under rent decree—Auction-pur¬ 
chaser—Rights. 

Where in an execution of a rent decree the 
absolute occupancy fields are sold, the auction- 
purchaser is in no better position than that of an 
ordinary auction-purchaser in execution of a 
money decree and so he does not take the fields 
free from encumbrances. (Gruer , J.) Ganba 
Paiku Kunbi v. Ganpatsao. IL.R. (1937) Nag. 
498=176 I.C. 155=11 R.N, 35=A I R. 1937 
Nag. 376. 

-S 12— Exemption from attachment—Nazul 

plots cultivated by judgment-debtor. 

The mere fact that the word ‘occupancy’ or 
‘maurusi’ is used in the Nazul settlement records 
would not give the occupants a right to claim 
that the land was not liable to attachment in exe¬ 
cution of a decree and it was never intended by 
Government to deal with these persons as tenants 
governed by the Tenancy Act. ( Pollock, /.) 
Sambhshio?'. Laxman Z inga 71 . 1940 N.L.J 
162=A.I.R. 1940 Nag. 210. 

—-Ss. 12 and 13—Plea of transfer being in 

violation of S. 12— Onus. See Evidence Act, 
Ss. 101 and 102. 1938 N.L J. 474. 

-S. 12— Scope—Tripartite agreement bet¬ 
ween malguzar tenants and latter's creditors — 

Surrender of occupancy fields by tenants—Lease 
of same by malguzar to creditor in discharge of 
tenant's debt due to creditor—If void. 

Defendants 1 and 2 owed money to the plaintiffs 

. . r~v > . no money to pay to their 

creditor. They therefore offered to surrender 
their occupancy fields to the 3 rd defendant who 
was the malguzar and undertook to induce him to 
lease the fields to the plaintiffs. The malguzar , 
•on being approached, agreed to this and in pursu¬ 
ance of this tripartite arrangement, the defen¬ 
dants land 2 surrendered the fields to the 3 rd 
defendant who on the same day leased them to 
the plaintiffs. Plaintiffs set off the major portion 
of the amount due to them as consideration for 
the transaction giving the balance. After a time 
plaintiffs sued for refund of consideration money 
on the ground that the lease was fraudulently 
foisted on them, and that the lease was also void 
Deing a transfer in contravention of the C. P. 
Tenancy Act. 

Held, ( 1 ) that the transaction was not transfer, 
but a surrender and release, and was not prohibit¬ 
ed under the Act; (2) that S. 12 of the C. P. Ten¬ 
ancy Act, which did not prohibit transfers as 
such, but permitted them to a limited extent, 
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limited them to persons specified there, was not 
enacted for the benefit of the tenant, but for the 
protection of his co-tenants and heirs and did not 
prohibit the transaction ; and (3) that the transac¬ 
tion was therefore not void and the suit must 
therefore fail. (Bose, J.) Seth Ramnarayan 
V. Battulal. 170 I.C. 170=10 R.N. 50=20 N 
L.J. 89=A.I.R. 1937 Nag. 235. 

Ss. 12 and 13— Setting aside of transfer by 
occiipancy tenant—Deed of transfer illegally 
registered—Jurisdiction of Civil Court. 

A Revenue Court alone has jurisdiction to set 
aside a transfer by an occupancy tenant, although 
the deed of transfer may have been illegally 
registered in spite of the prohibition contained in 
S. 12, C. P. Tenancy Act. The party who is pre¬ 
judiced by the transfer must have recourse to the 
provisions of S. 13 and cannot invoke the juris¬ 
diction of the Civil Court. (Niyogi, A.J.C.) 
Kanhaiya Kunbi v. Sitaram Kunbi. 31 N.L.R. 
(Supp.) 96=159 I.C. 862 (2)=19 N.L.J. 44=8 
R.N. 144=A.I.R. 1936 Nag. 18. 

-Ss. 12 and 89— Transfer in S. 12 if includes 

surrender. 

Per Stone, CJ. —'Transfer'in S. 12 does not 
include the ‘surrender’ referred to in S. 89 of the 
C. P. Tenancy Act. (Stone, C.J ., Bose and Digby , 
JJ.) Asaram v. Ludeshwar. I.L.R. (1939) 
Nag. 1=177 I.C. 6=11 R.N. 109=A.I.R. 1938 
Nag. 335 (F.B.). 

--S. 12— Transfer of undivided share—When 

permissible. 

Under S. 12 of the C. P. Tenancy Act an occu¬ 
pancy tenant may transfer any right in his holding 
to a co-tenant or person who, if he survived the 
tenant without nearer heirs, would inherit his 
right. (Pollock. J.) Abdul Jabbar v. Mst. 
Ramma. 1940 N.L.J. 164=A.I.R. 1940 Nag. 160. 

-S. 12 (1)— Acquisition of tenancy by ad¬ 
verse possession by remote heir — Ejectment, if can 
be resisted. 

Where a person has acquired the tenancy by 
adverse possession against the admitted tenant, if 
he happens to be in the time of the tenant's heirs, 
cannot be ejected by the landlord. (Stone, C.J., 
Niyogi and Bose, JJ) Puntaram Jagoba v. 
Ramuchintoo. I.L.R. (1940) Nag. 348=186 I. 

C. 731 = 12 RN 234=1940 N.L.J. 121=A.I.R. 
1940 Nag 49 (F.B.). 

-S. 12 (1)— Transfer — What is included in. 

Bose, J. —The word transfer in S. 12 (1) is 
not confined to the narrow types of transfer 
with which Transfer of Property Act deals. 

It would include a ‘transfer’ by prescription. 
(Stone, C.J., Niyogi and Bose, JJ.) Punja- 
ram Jagoba v. Ramuchintoo. .LR (1940) 
Nag. 348=186 I.C. 731 = 12 R.N. 234=1940 N.L. 

J. 121=A.I R 1940 Nag. 49 (F.B.). 

-S. 12 (4)— Scope — Deed of relinquishment 

by one tenant in favour of other in settlement of 
dispute—If prohibited. # . 

S. 12 prohibits certain transfers mentioned in 
the body of the section. A deed of relinquish¬ 
ment by an occupancy tenant for valuable consi¬ 
deration in favour of another claiming a right to 
the holding of a deceased tenant in settlement of 
a dispute with him is not a transfer and therefore 
there is no contravention of S. 12. Hence such a 
document can rightly be admitted to registration. 

C Dose and Puranik, //.) Sahaudra Bai v. Shri 
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Deo Radha Baixabhji. I.L.R. (1940) Nag. 94= 
176 I.C 57=11 R.N. 24=A.I.R. 1938 Nag. 30. 

- S. 13 — Landlord—Who is—Basis of deci- 

. In deciding who is the landlord of the tenant 
for the purposes of S 13 of the C. P. Tenancy 
Act, the Revenue Court should have regard solely 
to the record-of-rights and the annual village 
records alone and it should not seek to decide 
who the landlord concerned is. ( Burton, F.C.) 
Kislal v. Harnamsingh. 1939 N.L.J. 559. 

-S. 13 — Scope of — Surrender obtained by 

co-sharer—Lambardar resorting to remedy under 
S. 13— Equitable relief to co-sharer. 

S. 13 of the C.P. Tenancy Act enables the ten¬ 
ant’s heirs or the lambardar to apply for an order 
for possession. It does not enable the tenant to 
get such an order. Thus the Act accepts the posi¬ 
tion that the tenant by his surrender has divested 
himself but makes provision for his heirs to get 
back in his place, alternatively it empowers the 
lambardar to apply for possession. The surrender 
is not one void ab initio. Where a co-sharer 
obtained a surrender from a tenant and the 
lambardar thereafter obtained possession by 
virtue of an order under S. 13, in a suit by the co- 
sharer who took the surrender for contribution 
among other reliefs, it was held that on equitable 
considerations the plaintiff should be recompens- 
ed'not necessarily the amount he expended for the 
surrender, but such amount as a reasonable man 
would have paid less the costs his co-sharers 
would have incurred in the proceedings under 
S. 13. (Stone, C.J. and Clarke, J.) Lachhaman- 
singh v. Motisingh. 1940 N.L.J. 404. 

-S. 13— Surrender to co-sharer. 

Document drawn in the form of surrender to a 
co-sharer amounts to transfer. A.I.R. 1925 Nag. 
259; A.I.R. 1927 Nag. 161, Foil. (Niyogi, A.J.C ) 
Kanhaiya Kunbi V. StTARAM Kunbi 31 N.L.R. 
(Supp.) 96=159 I.c. 862 (2)=19 N.L.J. 44=8 
R.N. 144=A.I.R. 1936 Nag. 18. 
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the Act. The heirs of B then brought a suit for 
possession of the holding on the ground that the 
rent decree and the subsequent ejectment procee¬ 
dings were not binding on them as their prede¬ 
cessor in title, i.e., B was not made party to the 
rent suit against R. 

Held, that the suit for possession by the heirs 
of B was proper as they could not be deemed to 
have been constructively ejected from the hold¬ 
ing by the landlord in a decree for arrears of rent 
against R to which B was not a party (Bose, J .) 
Shyamlal Df.bidin v. Goni> Singh. 171 I.C. 935 
=10 R.N. 143=A.I.R. 1937 Nag. 175. 

S. 24— Applicability—Joint decree for ar- 


" " 1 S. 23— Construction—“All arrears in respect 

of such holding“—Meaning —If include arrears 
subsequent to decree but prior to ejectment. 

According to the natural meaning of S. 23 the 
■exprsssion “All arrears in respect of such 
holding" means not only all arrears covered by 
the decree under execution, but also all arrears 
up to ejectment whether decreed or not; there¬ 
fore all arrears of rent, whether decreed or not, 
must be deemed to be satisfied when the defen¬ 
dant is ejected in execution under the section. 
( Pollock , / ) SoBHARAM V. JAGMOHAN SlNGH. 

I.L R. (1937) Nag. 161=168 I.C 62=9 R N. 236 
=19 N.L.J. 237=A.I.R. 1936 Nag. 269. 

-Ss. 23 to 25— Scope—Recorded co-tenants 

—Decree for arrears of rent against one only— 
The other not impleaded—Ejectment proceedings 
—If binding on latter or his heirs. 

B and R were recorded as co-tenants of a cer¬ 
tain holding A decree for arrears of rent was 
passed against R only. B though living at the 
time of suit against/?, was not made a party to 
the rent suit. In ejectment proceedings the 
landlord obtained actual possession of the hold¬ 
ing. The heirs of B offered to pay the rent due 
•during the ejectment proceedings, but the land¬ 
lord refused to accept it even though the offer 
was made within the time allowed under S. 24 of 


rears of rent in respect of occupancy holding and 
absolute occupancy holding—Order of ejectment 
— Legality—Executability by Revenue Officer. 

S. 24, C.P. Tenancy Act, only applies to a decree 
that falls within the scope of S 23. S. 24 con¬ 
templates the execution by the Revenue Officer 
by ejectments of a decree for arrears of rent due 
on an occupancy holding and for no other arrears. 
The section cannot be construed to apply to a 
decree for arrears due on an absolute occupancy 
holding, and no decree passed even in pait for 
these latter arrears can be legally executed by 
ejectment of the tenant from his occupancy 
holding. An order of ejectment passed in res¬ 
pect of a joint decree for arrears of rent due 
upon an occupancy as well as of an absolute 
occupancy holding is ultra vires and cannot be 
maintained or put into effect by a Revenue Officer 
under S. 24. ( Burton , R.M.) Meghraj v. Ghan- 

shyam Singh. 20 N.L.J. 156. 

-S. 24— Ejectment with reference to more 

than one holding - Procedure to be adopted by the 
Revenue Officer. 

As S. 24 (2) of the C. P. Tenancy Act 
empowers a Revenue Officer to deal with 
only one holding of a tenant on the receipt of a 
decree for ejectment from a Civil Court, where 
the decree and ejectment order relate to more 
than one holding, the Revenue Officer could not 
legally proceed with the ejectment under S. 24 
and he must refer the order back to the civil 
Court concerned. (Burton, F.C.) Mangesharao 
v. Shriram Dalpat. 1939 N.L.J. 291. 

~-S. 24— Period of four months—Computa¬ 

tion—Starting point. 

The period of four months allowed to a tenant 
under S 24 begins not from the date of service 
of notice ; but from the expiry of a month after 
that date. (Burton, R.M.) Markandi v. Balaji. 
19 N.L.J. 250. 

S. 24— -Powers of Revenue Officer executing 
order of ejectment — Jurisdiction to question 
order of ejectment. 

There can be no doubt that a Revenue Officer 
receiving an order for ejectment of an occupancy 
tenant may question whether it is such as maybe 
executed in the particular manner under S. 24 of 
the C. P. Tenancy Act. if it is apparent that the 
case is not one falling under S. 25, and fulfilling 
the conditions of S. 23 of the Act. Where the 
grounds for questioning the order are contained 
in order passed by a competent Civil Court in 
appeal against the decree upon which the eject¬ 
ment order is based, the Revenue Officer is on 
stronger ground. (Burton, R.M) Bhagwant 
Atmaram v. Ramchandra. 20 N.L.J. 124. 
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•-S. 24 —Proceedings under — Tenant, if 

should have been apprised of order of ejectment. 
See C. P. Land Revenue Act, S. 23 and C. P. 
Tenancy Act, S. 24. 1939 N.L. J. 358. 

- —S. 24 —Revenue Officer—Pozver to question 

validity of ejectment order of Civil Court. 

An executing Court can within certain limits 
question the validity of a decree when the ques¬ 
tion of jurisdiction is involved. And a Revenue 
Officer, acting under S. 24, C. P. Tenancy Act. is 
competent, when the question of legality of a 
decree or an ejectment order based on it, passed 
by a Civil Court is raised and the defects are pat¬ 
ent on the record, to question the validity of the 
order by reference, if necessary, to the proceed 
ings which led to the decree being passed and to 
the order of ejectment being issued. ( Burton. R. 

M. ) Meghraj v. Ghanshyam Singh. 20 N.L 
J. 156. 

-S. 24— Scope—Final order of ejectment— 

Execution—Power of Revenue Officer to accept 
arrears after period of grace and set aside eject¬ 
ment order. 

Once the period of four months mentioned in 
sub-R. (3) of S. 24, C. P. Tenancy Act, has expir¬ 
ed, the ejectment proceedings must take their 
course, and the tenant has thereafter no right to 
have the order of ejectment set aside on payment 
of the decretal arrears. The order of ejectment 
passed at the end of the period of grace is a final 
order of the Revenue Officer and must be carried 
out. Payment by the tenant on a subsequent 
date of the arrears does not justify the Revenue 
Officer in setting aside the order of ejectment. It 
is not correct to hold that the Revenue Officer 
can accept the decretal amount from the tenant 
at any time up to the issue of the warrant of pos- | 
session. (Gordon, R.M.) Gancadhar Krishna 
v. Motiram Kesheorao. 19 N.L.J. 99. 

-S. 24— Service of notice — Procedure — 

Order on the basis of first notice when a second 
one has been issued — Legality. 

It is essential for the procedure laid down by 
S. 24 of the C. P. Tenancy Act that the notice of 
ejectment shall be served upon the tenant. Where 
an order for ejectment is passed on the basis of a 
first notice which was not properly served and a 
second one had been issued, the procedure is irre¬ 
gular and prejudicial to the tenant. (Burton, F. 
C.) Mangesharao v. Shriram Dalpat. 1939 

N. L.J. 291. 

--S. 24— Service of notice on tenant—If con¬ 
dition precedent to taking possession. 

According to S. 24 (2) of the C. P. 
Tenancy Act, the landlord is not entitled to 
take possession of the fields in execution for 
arrears of rent, without giving notice to the 
tenant. All tenants including recognized or re¬ 
corded co-tenants are entitled to a notice under 
that section before they can be legally ejected. 
(Pollock, J.) Abdul Tabbar v. Mst. Ramma. 
1940 N.L.J. 164=A.I.R. 1940 Nag. 160. 

—-S. 24 (2) — Notice under — Error in descrip¬ 

tion of khasra numbers — Effect—If renders notice 
void. 

A notice under S. 24 (2) of the C. P. Tenancy 
Act is not void on the ground that there is an 
error in describing a khasra number and in stat¬ 
ing its area. There must be a substantial error 
such as has in fact misled or was likely to mis- 
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lead the tenant, otherwise the defect or error is 
not fatal. (Greenfield, F. C ) Lachhman z/. 
Seth Partapchand. 20 N.L.J. 274. 

- S. 24 (3)— Order of ejectment by Tahsildar 
—Appeal to Sub-Divisional Officer rejected — 
Second appeal—Competency — Interference by 
Commissioner—If ultra vires. 

Where an order of ejectment under S 24 (3) 
\t -u e P- Tenancy Act has been passed by the 
Naib Tahsildar, and an appeal from that order 
h is been rejected by the Sub-Divisional Officer, 
a second appeal does not lie to the Commissioner 
in a matter of the exercise of discretion, as the 
same does not fall under any of the clauses of 
sub-S. (2) of S. 33, C. P. Land Revenue Act. If 
the Commissioner entertains the second appeal 
and interferes, his order is ultra vires. (Green¬ 
field, F.C.) Mt. Savitribai v. Sheonarayanlal. 
20 N.L.J. 220. 

“7 - S. 24 (3) and R 2— Scope -Order of 

ejectment—Second appeal beyond four months — 
Jurisdiction of Commissioner to extend time for 
payment. 

Where the matter is one of mere discretion, the 
Commissioner in second appeal has no povyer to 
exercise a discretion beyond that which is vested 
in the trial Court. Where the second appeal 
against an order of ejectment under S. 24 (3; of 
the C. P. Tenancy Act is filed only after the ex¬ 
piry of the maximum period of four months fixed 
by S. 24 (3) read with R. 2 of the notification 
under that section, the power to grant further 
time is exhausted by the expiry of the time, and 
an order by the Commissioner extending the time 
for payment is illegal. (Greenfield, F.C.) Mr, 
Savitribai v. Sheonarayanlal. 20 N.L J. 220. 

-S. 24, proviso —Period of grace if absolute 

—Pozver of Revenue Officer to extend—Omission 
to claim value of improvements—Failure of 
Revenue Officer to ascertain and determine com¬ 
pensation—If vitiates ejectment — Ss. 30, 31 and 
32. 

The plain meaning of the proviso to S. 24 of 
C. P. Tenancy Act is that no circumstances, even 
subject to the provisions of S. 30, can the 
Revenue Officer allow a period beyond that 
specified in S. 24. The procedure required under 
S. 30 and the other sections mentioned must be 
concluded within the periods specified. It is 
open to the tenant, and it is incumbent on him, if 
he fias made an improvement in respect of which 
he would be entitled to compensation, to claim 
such compensation. S. 30 refers to the improve¬ 
ment “claimable.” The failure of the Revenue 
Court to ascertain and determine the amount of 
compensation, if any, cannot be held to vitiate 
the ejectment which has been effected; and a 
tenant cannot be allowed to take advantage of 
his own failure to claim compensation so as to- 
secure the setting aside of an ejectment to which 
he was liable and thereby a further extension of 
the period of grace beyond the maximum pres¬ 
cribed. The ejectment ordered and incurred can- 
not be avoided unless the contingency mentioned 
in S. 32 occurs. (Burton, R. M.) Sakharam. 
Gondz/. Ramprasada. 20 N.L.J. 18. 

—S. 25 — Ex-proprietary tenant of sir land 
held in severalty—Ejectment in execution of 
decree for arrears of rent—Right of lambardar 
to eject. 
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Under S. 25, C P. Tenancy Act, only the land¬ 
lord as such may eject a tenant for arrears of 
rent. A tenant of ex-proprietary occupancy land 
which was formerly sir land held in severalty is 
the tenant of the vendee of his former share and 
not of the whole proprietary body, and, there¬ 
fore, the lambardar of the patti cannot claim to 
foe the landlord and to execute his decree by 
ejectment of the tenant. ( Burton , R.M.) Bhag- 
•want Atmaram v. Ramchandra. 20 N.L.J. 124. 

- S. 25 (b)— Decree under — Ejectment under 

—Effect on occupancy tenancy—Delivery of 
Possession under—If only symbolical. 

The ejectment contemplated by the decree 
under S. 25 (6) of the C. P. Tenancy Act is a 
permanent ore, and unless it is set aside, the 
legal effect of termination of the tenancy by law 
•comes into existence from the moment of dis¬ 
possession. When the decree is executed, and 
the parties and the process server proceed to the 
land and actual possession is given to the decree- 
holder with the acquiescence of the judgment- 
debtor (tenant), the latter cannot contend that 
only formal possession or symbolical possession 
is given to the decree-holder. ( Gruer, J.) 
Pyarelal v. Hazarilal Bania. 20 N.L.J. 8. 

-S. 25 (b) — Diversion of part of land to 

non-agricultural purposes—Decree for ejectment 
—If can be passed validly—Decree not set aside 
on appeal—Right to question validity in other 
proceedings. 

Under S 25 ( b ) of the C. P. Tenancy Act, a 
•decree for ejectment can validly be made even 
though the occupancy tenant has diverted not the 
whole, but only a small part of the holding to 
non-agricultural purposes. It is not necessary 
under the section that every particle of the land 
should be diverted before ejectment can be 
ordered, and the section does not provide for 
•ejectment from a part of the holding only. A 
decree for ejectment under the section remains 
valid and binding unless set aside in appeal and 
its validity cannot afterwards be questioned in 
other proceedings. ( Gruer , J.) Pyarelal v, 
Hazarilai. Bania. 20 N.L.J. 8. 

- S. 30 — Scope—Duty of Revenue Officer to 

ascertain improvements and determine value — 
Tenant—If bound to put forward claim. 

It is the duty of the Revenue Officer to deter¬ 
mine the amount of compensation due to a tenant 
for improvements before he ejects him. The 
Act does not cast a duty on the tenant to make a 
•claim. The officer even at the commencement of 
the proceedings should take steps to ascertain 
whether improvements have been effected in the 
holding, and not leave it to the tenants to claim 
compensation. The tenants are entitled as of 
right not to be ejected until the issue of com¬ 
pensation is decided and the amount determined 
as compensation is paid into Court. ( Greenfield , 
F. C.) Lalsing v. Bishnooprasad. 20 N.L.J. 
268. 

- - Ss. 30, 31 and 32— Scope and effect of— 

Ejectment—If affected by omission to ascertain 
compensation for improvements—Period of 
grace under S. 24—If can be extended. See C P. 
Tenancy Act, S. 24, Proviso. 20 N.L.J. 18. 

— Ss. 30 and 32 — Scope and effect of — Proce¬ 
dure as to ascertainment of improvements — Non- 
observance — Ejectment— Legality. 


C.P. TENANCY ACT (1920), S. 45. 


Where a tenant has made an 
his holding, he cannot be ejected until h c lias 
received compensation. Under S 30 of the 
C. P Tenancy Act, if it is not so paid within 
the time fixed, he cannot be ejected and the 
decree has to be returned as unsatisfied. The 
absence of the tenant does not absolve the 
Revenue Officer from carrying the provisions of 
S. 32 of the Act, without which he is not compe¬ 
tent to take action to eject a tenant An eject¬ 
ment effected in violation of them cannot be 
maintained. (Burton , E.C.) Jairam I ahooji v 
Kulpat Dalpat Kirar. 1939 N L.J. 237. 

-S. 35 —Abandonment by widow—Challeng¬ 
ing by reversioner — Onus. 

Where the landlords have taken possession of 
a holding in conformity with the provisions 
of S. 35 of the C. P. Tenancy Act, on an 
abandonment by a widow, and a reversioner 
claims possession on the ground that the 

abandonment amounted to a surrender and was 
invalid for want of legal necessity, the burden 
is on such a reversioner to allege and prove that 
the abandonment was only a device to defeat the 
rights of the reversioners or that it was a result 
of a collusion with the landlord. The burden 
that would ordinarily lie on the landlord when a 
surrender is impeached, does not lie on him when 
he has come into possession by operation of law 

fA hyogi. J.) Murlidhar v. Hajarilal. 1939 
N.L.J. 60. 


■ti— ocneme 


uj ine section as regards 

mortgages. 

The scheme of S. 41 of the C. P. Tenancy 
Act so far as mortgages are concerned is to 
require mortgages above a certain figure 
varying with rent, to be notified in writing to the 
landlord. This is to give the landlord time to 
consider whether he will or will not pre-empt. If 
he pre-empts he gets the land free of encumb¬ 
rances and the mortgagee gets a charge on the 
purchase-money to the extent of his debt But a 
transfer without notice is voidable. All through 
the scheme appears to keep the land in the 
occupation of the tenant or failing him to give 
the landlord the right to acquire it at a fair 
market price. If the option is not exercised the 

nApt f A er Q S g ° 0<l ( Slot,e > CJ. and Clarke, J.) 
Daryao Singh v. Kukday. 182 I C 263=11 R 

N. 1—1938 N.L.J. 366=A.I.R. 1939 Nag. 91. 


77 S - 42—Village servant—Blacksmith-Status 
of—Lambardar s power to appoint. 

A blacksmith is a servant of the malguzar and 

SCrVan V £* ecan be appointed only 
p y n e malguzar of the patti in which he is to 
render service. The lambardar as such cannot 
appoint him for the patti of which another person 
is malguzar (AJtyo^,, /.) Darbari Loknath v. 

Harlal 173 I.C 272=10 R.N. 294=A.I.R. 1937 
•Nag. 416. 


S. 45 (1)— Scope—Lease —Sir land—Debtor 
recorded as occupancy tenant and creditor as 
landlord—Creditor put in possession and allowed 
to recover debt from usufruct—No reservation of 
rent—Effect of. 

Where a lease by a debtor put the creditor into 
the possession of usufruct and allowed the 
creditor to recover his debt from it, without con¬ 
taining any reservation as to the rent and the 
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debtor was recorded as an occupancy tenant and 
creditor was shown as proprietor. 

Held, that the lease transferred both the 
cultivating as well as the proprietary interests in 
the sir land and as such fell within the purview 
of S- 4\ C. P. Tenancy Act. (Vivian Bose, J.) 
Gangaram v. Ranch anbai. I.L.R. (1936) Nag. 
60=164 I.C. 792=9 R.N. 34=A.I.R. 1936 Nag. 
168. 

-Ss. 46 and 47— Construction — Acquisition 

of land in possession of recorded tenant—Heir of 
recorded tenant—Right to object—Land Acquisi¬ 
tion Act, S. 18. 

S. 46 is a general provision which prohibits the 
transfer by an occupancy tenant of his holding. 
And S. 47 being an exception to general rule in 
S. 46, gives the heir a bare right to be put into 
possession by the Revenue Officer but creates no 
interest in the heir under the general rule. Hence 
where land belonging to a woman who is a re¬ 
corded tenant has been acquired under the Land 
Acquisition Act, her son cannot be said to have 
any interest in the land within the meaning of 
Land Acquisition Act and as such he cannot object 
to the award of compensation. ( Wort and Fad 
Ali JJ ) S. M. De Souza v. Secretary of State. 
165 I.C. 585=9 R.P. 191 (2) = 18 Pat.L.T. 125= 
3 B R 56=A I.R. 1936 Pat. 542. 

_S. 46 —Effect of — Mortgage of occupancy 

fields—If void. 

Under S. 46, Tenancy Act of 1898, mortgages of 
occupancy fields are not void, but voidable at the 
instance of certain persons only and when such 
persons who have the right to avoid the transac¬ 
tion do not do so, the mortgage subsists and Art. 
1 to Sch II, Tenancy Act, 19i0, cannot apply. 
Under S- 46, the transfer is not void but voidable 
only in the manner and to the extent provided by 
the Act, and no further. (Bose, J.) Deonarain 
Balram v. Kamta. I,L R. (1936) Nag. 167= 
171 I.C. 174=10 R.N. 96=A.I.R. 1937 Nag. 43. 

--S. 46— Scope — Mortgage of occupancy field 

_ Effect—Right of mortgagor to redeem. 

In a suit for redemption of a mortgage of an 
occupancy field, assum ng the mortgage is invalid 
for some reason or other, the tenant's rights still 
remain intact in the mortgagor, and the mort¬ 
gagee merely becomes a licensee of the mort¬ 
gagor; the mortgagor’s right to redeem therefore 
subsists unless it is barred by limitation. (Bose, 
J ) Deonarain Balram v Kamta. I. L. R 
('1936} Nag. 167=171 I C. 174=10 R r N. 96=A.I. 
R. 1937 Nag. 43. 

--S. 46— Scope —Muafi-khairati land — Mort¬ 
gage by tenant by registered deed—If void — Re¬ 
medy of landlord—Landlord taking surrender ig¬ 
noring mortgage—Suit for possession — Maintain¬ 
ability. 

Where lands recorded as muafi-khairatt or as 
khairati mokasa, is mortgaged by the tenant for 
consideration, the parties believing that the mort¬ 
gagor has proprietary interest in the land, and the 
deed of mortgage contains nothing on the face of 
it to indicate to the registering officer that the 
transaction is one prohibited by the Tenancy Act, 
the registration of the deed of mortgage is not 
invalid and cannot be ignored or reopened except 
on the ground of fraud. The mortgage, however, 
is voidable by the under landlord or the heirs of 
the mortgagor under S.46 (3) of the C. P. Ten¬ 
ancy Act, in the manner and to the extent pro- 
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vided by Ss. 47 and 48 of the Act. If the landlord 
does not avail himself of that remedy, it is not 
open to him subsequently to ignore the mortgage 
and take a gratuitous surrender from the tenant 
mortgagor. In spite of the surrender the tenancy 
has to be considered to continue for the purpose 
of preserving the rights of the mortgagee. The 
landlord is not entitled to recover possession of 
the land without redeeming the mortgage, and' 
in the absence of an offer to redeem his suit for 
possession must fail. (Pollock, J.) Kanchedi- 
lal v. Zabbarshah. 166 I C. 686=9 R N. 141= 
19 N L J. 123=A.I.R. 1936 Nag. 171. 

--Ss. 46, 47 and 48— Transfer in contraven¬ 
tion of S. 46 (3)— Effect — Landlord’s remedy — 
Failure to avail remedy — Effect. 

A transfer by an occupancy tenant in contra¬ 
vention of the provisions of S. 46 (3) is not void 
but voidable by the landlord whose proper 
and only remedy is to proceed in the Revenue 
Court under Ss. 47 and 48. But, if such a void¬ 
able transfer is not avoided by persons who can 
avoid it under S. 47, it would be a perfectly good! 
transfer, and any gratuitous surrender in favour 
of the landlord by the tenant with the sole object 
of defeating his mortgagee cannot affect the 
tenancy which must be deemed to continue 
to preserve the. rights of the mortgagee. 
(Stone, C J. and Clarke, J.) Jabbarshah v. 
Kanchhedi Lal. 182 I.C. 239=11 R N. 514= 
1939 N.L.J. 308=A I.R. 1939 Nag. 166. 

-S. 46 (3) and (5)— Scope — Validity of 

transfer—How determined. 

Sub-S. (5) of S. 46 of the C. P. Tenancy Act 
does not determine the question of validity or 
otherwise of the transaction itself. For that pur¬ 
pose, reference must be made to sub-S. (3) of 
that section, which alone interdicts certain trans¬ 
fers. Sub-s. (5) merely shuts out the evidence* 
which would furnish a proof of the transfer, but 
does not enlarge the sphere of the prohibition. 
The registration or non-registration of the docu¬ 
ment does not affect the inherent character of the 
transfer, which is to be judged by another provi¬ 
sion. (Sir Shadi Lal) Parashram Balaji v. 
Asaram. I,LR. (1936) Nag. 104=9 R.P.C. 11^* 
=41 C.W N. 101=64 C.L.J. 301=17 Pat L.T, 
937=164 I C. 345=19 N.L.J. 228=45 L.W.7= 
1937 M W.N. 135=3 B.R. 6=1936 All. L.R. 861 
= 1936 Pat.W.N. 895=1936 O L.R. 522=A.I.R. 
1936 P C. 301=71 M L.J. 856 (P.C.). 

-S. 46 (5)— Duty of registering officer — 

Transfer of doubtful validity — Registration —- 
Jurisdiction. 

The language of sub-S. (5) of S. 46 of the 
C. P. Tenancy Act shows that the registering 
officer is forbidden to register a document “which 
purports to transfer the right of an occupancy 
tenant in his holding or in any portion thereof.' 

He is not required to enter upon an inquiry as to 
whether a certain property sought to be trans¬ 
ferred would, or would not, amount to an occu¬ 
pancy right. Such an inquiry would obviously be 
beyond his province. His function is to peruse- 
the instrument and to see whether it purports to 
make a prohibited transfer, and if he thinks that 
it does not embody any such transfer, he is bound 
to admit it to registration. It cannot be held that 
the registering officer has no jurisdiction to 
register the document because it includes a trans— 
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fer which is of doubtful validity. (Sir Shadi ; 
Lai.) Parashram Balaji v. Asaram. I.L.R. i 
( 1936) Nag. 104=9 R.P C. 119=41 C.W N. 101 
=64 C.L.J 301=17 Pat.L.T. 937=45 L,W. 7=3 

B. R. 6=1937 M.W.N. 135=1936 All.L R 861= 

1936 Pat.W.N. 895=1936 O L R. 522=164 I.C. I 
345=19 N.L.J. 228=A.I.R. 1936 P.C. 301=71 : 
M.L.J. 856 (P C ). I 

-S. 49 —Land declared sir between date of 

mortgage and suit — Effect—Right to benefit con¬ 
ferred by S. 49—If can be claimed in execution — 

C. P. Code, S. 74 and O 21, Rr. 97 and 98. 

Any rights conferred upon the mortgagor sub¬ 
sequent to the mortgage are normally subject to 


the surrender deed is the execution of “device 
which is void and illegal”. (Stone, C JPose mid 
Digby, JJ) Asaram v. Ludf.shwar. I L R. 
(1939) Nag. 1 = 177 I C. 6=11 R. N. 109 = A I. 
R. 1938 Nag. 335 (F.B.). 

- Ss. 49 and 110— Scope and effect of—Rights 

of permanent lessee of >ir fields — //ow affected. 

Where a proprietor at ter mortgaging lus pro¬ 
prietary share grants a permanent lease of his 
rir fields and thereafter the mortgagee obtains a 
foreclosure decree in 1921, and whereon the pro¬ 
prietor's default in payment of rent to his land¬ 
lord the former mortgagee, he obtains an order 
for ejectment and also obtains possession, it was 


the mortgage. But where a statute intervenes held as regards the rights ol the permanent lessee 
and creates rights, the rights of both parties are who was not made a party either to the mortgage 
subject to the provisions of the statute. Where suit or ejectment proceedings, that the rights 
between the date of the mortgage and a suit which had accrued to him under the old Act were 
thereon the land is declared sir under S. 68 expressly saved by S. 45 (5) and that hence those 
of the C. P. Tenancy Act. the mortgagor rights were acquired under the old Act and con- 
becotnes entitled to the protection afforded by sequently are deemed to have been acquired by 
S. 49 of the Act. The benefits thereunder can be S. 110 of the present Act. Ilis rights are saved 
claimed in execution though it is not conferred by to him and remain as they were before. S. 49 has 

the decree. S. 74 and O. 21, Rr. 97 and 98, C. P not the effect of destroying those rights. (Stone, 
Code, entitle a judgment-debtor to resist execu- C.J. and Bose, J.) Thakuk Chudaman v- Babu 
tion for any just and sufficient cause and the Kamtanath. 183 I.C. 695 = 12 R N. 76=1939 
rights created by statute would certainly come N.L.J. 347=A.I R. 1939 Nag. 230. 
under just and sutficient cause. In the result the 

decree-holder would get possession of the pro- -S. 49— -Surrender—Suit to set aside illegal 

prietary rights in the land subject to the occu- Surrender-Surrenderee holding as quasi-trustee 
pancy rights that have accrued to the judgment- — Limitation—Law applicable. 
debtor. (Stone, C.J. and Bose, J.) Gangaprasad i ^ er Stone, C.J. and Vivian Bose.J .— In a suit to 
V. Itwarsingh. 1939 N.L.J. 429=A.I.R. 1939 
Nag. 287. 

-S. 49 —Scope and object of—Device to 

evade law—Duty of Court. 

Per Istone, C. J .—It is the policy of the law to 
prevent the land-working classes being driven into 
the state of landless proletariates so far as may 
be, and accordingly it is provided by S. 49, C. P. 

Tenancy Act, that alienation of sir land, that is 
homefarm land in cultivation, shall be ineffective 
unless the sanction of the appropriate official has 
first been obtained. It is of the utmost impor¬ 
tance that this safeguard should be maintained in 
full force and effect. It is likewise desirable that 
collusive actions having as their real object to 
defraud alienees who have given consideration 
should fail. 

Per Vivian Bose, J .—The anxiety of the Legis- “ S - ^9 —Surrender found illegal—Surren- 
lature to protect this class is so great that S. 49 d ff ree > Position of—Suit to set aside surrender — 
(2) of the Act prohibits registration of any docu- ^°\x, ers 0 ' C° urt ' 

ment which does not reserve “the right of occu- Where a person sells his proprietary rights in 
pancy specified in sub-S. (1)". The object of this f vl J ,a .ge and then surrenders his holding of sir 
prohibition is clearly to bring to the notice of the Iands ln which he has acquired occupancy rights, 
parties exactly what their bargain amounts to an dthe surrender was illegal, the surrenderee 
under the law and if they have understood the 10 the surrendered land for the benefit of 
position aright to enable them to amend their surrenderor—a cestui que trust —because surren- 
document so as to make their meaning clear ^ e . ree ls supposed to hold the lands burdened 
beyond all possibility of doubt, and if not, then W1 .th an obligation in the nature of trust. In a 
to let them realize that they have entered into a suit t0 set as *^ e ^ ie surrender Court can not only 
transaction one of whose objects is prohibited by declare the surrenderee as a sort of trustee but 
law. The illegal part of the transaction is not the can P^ ace the parties in the position they ought to 
sale of the sir but the arrangement or device ^e. (Stone, C.J. Bose and Digby, JJ.) Asaram 
which attempts to evade the provisions of the v - Ludf.shwar. I.L.R. (1939) Nag. 1 = 177 I C. 
Act. 6 6=11 R.N. 109=A.I.R. 1938 Nag. 335 (F,B.). 

Per Digby, J. Where a surrender and a sale- -S. 59 and Transfer of Property Act, 

aeed of propnetary right are both executed on S. 53-A —Surrender under S. 59 of the Tenancy 
tne same date and it has been arranged to make Act—If a transfer—Doctrine of part perform- 
the surrender before the sale-deed is executed, ance, if applies. 


set aside surrender which was found to be illegal 
on account of its being part of a transaction which 
was against the provisions of S. 49, it is not Sell, 
i N* Art. 1, Tenancy Act, that applies to determine 
limitation but it is Limitation Act that governs 
such suit. As the surrenderee holds land as a 
quart-trustee, he cannot set up a title adverse to 

the cestui que trust and hence it is Art. 143 and 
not Art. 144, that will govern the suit. 

Per Digby, J., contra.—Such a case is a clear 
case of exclusion from possession and it is Art. 1 
of bch. II, C. P. Tenancy Act, that will govern 
limitation and not any Article of the Limitation 
Act. (Stone, C.J., Bose and Digby. JJ.) Asaram 
v. Ludhfshwar. I.L.R. (1939) Nag l —177 T 
§■ 6=11 RN. 109=A.I.R. 1938 Nag7 3 5(F.‘ 
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A surrender by a tenant under S. 59 of the C. 
P. Tenancy Act is not a transfer and as there is 
no question of title passing between the parties, 
S. 53-A of the Transfer of Property Act can 
have no application at all to such a surrender. 
( Grille , /.) Sakharam v. Daryao Singh. I L. 
R. (1940) Nag. 177=1940 N.L.J. 87=A.I.R. 
1940 Nag. 175. 

-S. 62 — Reduction of rent —Application for 

— Limitation—Limitation Act, Art. 181. 

An application under S. 62 of the C. P. Tenancy 
Act for reduction of rent on the ground of 
deterioration of land due to the construction of a 
canal is not governed by Art. 181 of the Limita¬ 
tion Act, and is not barred because it is made 
more than three years after the construction of 
the canal. The case would be one of continuing 
wrong under S. 23 of the Limitation Act. 
(Gordon, R.M.) Niranjan Bahaduri v. Kuar 
Pratapsing. 19 N.L.J. 101. 

-S. 63-A (3) — Right in the diverted holding 

— Extent—Building of a house—Mortgagee of 
house placed in possession in execution of his 
decree—Rights of the occupancy tenant. 

Although S. 63-A of the C. P. Tenancy Act 
retains the rights of the tenant in the diverted 
holding it does not follow that the tenant’s rights 
as such continue to subsist in the object which 
has been the mode of diversion of the holding. 
Where an occupancy tenant builds a house and a 
mortgagee of it is placed in possession of it in 
execution of his mortgage decree, the occupancy 
tenant retains only the right to the mere site of 
the house and it will not become available until 
the house is removed. ( G. P. Burton . R. M.) 
Mt. Budhanbai v. Tkngu. 1938 N.L.J. 136. 

- Ss. 74 and 75 —Applicability and construc- 

iion — 4 Levy ” of interest—Meaning of—Sums paid 
by tenant credited as interest on arrears—Tenants 
not paying voluntarily or agreeing to pay interest 
— Effect—Penalty under S. 74, if incurred—Pre¬ 
sumption as to payments. 

Ss. 74 and 75 of the Tenancy Act refer to the 
levy and payment of the rent legally payable and 
the presumption with regard to such payment 
Rent as defined in S. 2 (9) is what is paid or pay¬ 
able on account of the use or occupation of land ; 
the rent payable is what is fixed in accordance 
with S. 15 and Ch. VIII, and does not include 
interest. Under S. 75 (1) when rent is due, 
every payment by the tenant to his landlord must 
be presumed to be a payment on account of rent 
unless the tenant otherwise agrees in writing 
Interest clearly is not included and interest must 
therefore be held to be something in excess 
of rent and the landlord cannot therefore plead 
custom or tacit or oral understanding or agree¬ 
ment to cover a deduction or accounting of any 
sum paid by the tenant as interest unless he holds 
the tenant's agreement in writing to that effect. 
The same is the case with regard to S. 74, and 
the taking of interest must, therefore, come with¬ 
in the mischief of S. 74 in the sense “that it is 
something in excess of the rent legally payable.’’ 
The recovery of interest without the free and 
binding consent of the tenant amounts to levy of 
interest and makes the landlord liable to penalty 
under S. 74. Where the tenants pay the interest 
not volutarily and they do not agree to pay 
interest, but pay it fearing that if they do not 
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pay they would be liable to ejectment, it cannot 
be pleaded that there was any agreement or con¬ 
sent on the part of the tenant to the crediting of 
the payment to interest or to anything else than 
rent. Ss. 74 and 75 apply to such case, and the 
action of the landlord falls within the mischief 
of S. 74 and the sums paid by the tenant must be 
presumed to be a payment on account of rent 
under S. 75. (G. P. Burton, R.M.) Thakur 
Prasad v. Shamlal. 20 N.L.J. 54. 

-(as amended in 1923), S. S3—Suit for 

arrears of rent less than Rs. 100— Decisionby 
Subordinate Judge of second class — Appeal. 

As an appeal was competent from the decision 
of a Munsiff in a suit for rent less than Rs. 100 
and as the word Munsif has been replaced by the 
words ‘Subordinate Judge of the Second Class', 
by the amendment of 1923, an appeal would lie 
from the decision of a Subordinate Judge of the 
Second Class. ( Gruer , /.) Urkuda Bapu v. 
Shrawan Jairam. I.L.R. (1937) Nag. 384= 
171 I.C. 733=10 RN. 129=A.I.R 1937 Nag. 
156. 

-S. 89— Compliance — Deed of relinquish¬ 
ment by occupancy tenant in favour of landlord 
temple—Tenant being panch of temple and hold¬ 
ing deed on behalf of trustees of temple—If suffi¬ 
cient delivery. 

An occupancy tenant executed a deed of relin¬ 
quishment in favour of the landlord temple. The 
tenant was one of the panchas of the temple and 
therefore prima facie had authority to hold the 
deed on behalf of the trustees of the temple till 
they were in a position to consider the matter. 

Held, that this amounted to a sufficient delivery 
of the deed and hence the provisions of S. 89 
were satisfied. (Bose and Puranik, JJ.) 
Sahaudra Bai v. Shri Deo Radha Ballabhji. 
I.L.R. (1940) Nag. 94=176 I.C. 57=11 R.N. 24 
=A I.R. 1938 Nag 30. 

—-S. 89— Occupancy holding — Co-tenants — 

Rights of—Surrender by one alone of undefined 
portion — Competency—Landlord s right to eject 
one from undefined part. 

A co-tenant is entitled to cultivate the entire 
holding and has the right to pay its rent if he so 
desires. A co-tenant cannot surrender an un¬ 
defined portion of an entire holding to the detri¬ 
ment of his co-tenants. The landlord therefore 
cannot eject a co-tenant from an undefined por¬ 
tion of the holding. A co-tenant is therefore 
entitled to the possession of the whole holding. 
(Bose, J.) Shyamlal Debidin v. Gond Singh. 
171 I.C. 935=10 R.N. 143=A.I R. 1937 Nag. 
175. 

-—S. 89— Surrender — Registration, if neces¬ 
sary for its validity. 

There cannot be a valid surrender of an abso¬ 
lute occupancy or an occupancy holding without 
a registered instrument even though the landlord 
and the ten >nt are both agreed. (Stone, C.J . 

Bose, J.) Kashi Prasad v. Bed Prasad. 1939 
N.L.J. 216=A.I.R. 1940 Nag. 113. 

—S. 89— Surrender by tenant in favour of 
landlord—Effect of. 

When there is a determination of the tenancy 
by a surrender to the landlord, there is only a 
blotting out of the intervening interest and no 
transfer of any title from one to another and 
hence in such a case a landlord cannot be said to. 
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obtain title from the tenant. (Bose, J ) Hindu- 
singh v. Khetsingh. 1938 N L.J. 123. 

-S. 89— Surrender — Validity—Tenant out of 

possession. 

Surrender signifies the merger of the tenant- 
right in the proprietary right so as to convert the 
tenancy holding into the landlord’s khudkasht. 
The tenant-right which means the right to culti¬ 
vate the land is distinct from actual cultivation 
just as title is from possession. Delivery of pos¬ 
session is not a necessary ingrtdient of a validity 
of a transfer of title or any kind of right recog¬ 
nized by law. A fortiori a relinquishment of a 
right to be valid need not be accompanied by 
•delivery of possession. There is nothing in law 
to preclude the tenant from relinquishing his 
tenant-right, because he is out of possession. 
{Niyogi, J.) Dattu Ramji v. Waman Rac.hu- 
nath. 187 I.C. 247=12 R.N. 273=1940 N.L. 
J. 208=A.I.R. 1940 Nag. 247. 

-S. 93, Proviso— Scope of — When comes 

into operation. 

The proviso to S. 93 of the Central Provinces 
Tenancy Act is not to be interpreted as re¬ 
quiring that, on the mere raising of objections on 
the basis of title by a non-applicant, the case 
necessarily must be postponed for the decision of 
those objections by the Civil Court. The proviso 
only means that in the face of a clear and genuine 
dispute existing as to the right of the parties in 
the tenancy, it must be referred to the Civil 
Court. (Burton, F. C.) Sarswatibai v. Ram- 
chandra. 1939 N.L.J. 460. 

- ; —S. 94 —Scope and object of. 

S. 94 of the C. P. Tenancy Act was inserted 
apparently in order to enable a landlord to re¬ 
cover possession of sir land which he had leased 
out with other land so that the tenant became the 
occupancy tenant of the entire holding, in other 
words, it was inserted in order to avoid the 
position created by S. 69 (c) of the old Act which 
gave the landlord the right to eject the tenant 
only when the entire holding consisted of sir 
land. There is, however, no indication that it 
was intended to confer such a right on the land¬ 
lord in respect of a lease granted before the new 
Act came into force and to take away from ten¬ 
ants the right which they had acquired as ordi¬ 
nary tenants not to be ejected except on the 
grounds stated in S. 69 (c). (Pollock, J ) Pacho 
z/. Nikhelal. 1940 N.L.J. 377. 

-—S. 95—Scope and effect—Tenant's right to 
tendu ^ leaves— Wajib-ul-arz —Entry restricting 
tenant’s rights—Suit for amendment and for 
•declaration of right—Maintainability—Land 
Revenue Act, S. £0. See C. P. Land Revenue 
Act, S. 80. 20 N.L.J. 131. 

~ S. 105 (a)—Scope—Pre-emption money— 
Disposal of—Civil Court’s jurisdiction. See C. 
P. Tenancy Act, Ss. 6 and 105. A.I.R. 1938 
Nag. 80. 

-S. 106, Proviso— Scope of—Suit for 

arrears of rent due by sub-tenant—Jurisdiction of 
Civil Court. 

The Court of an Additional Sub-Judge is a 
Civil Court and has jurisdiction to entertain a 
suit for arrears of rent due by a sub-tenant. The 
f r °viso to S. 106 limits the jurisdiction of regu- 
4ar Civil Courts (that is, presided by Judges who 

Q,. D.—53 
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are not also Revenue Officers) to’hearing suits 
for arrears due by a sub-tenant, but it does not 
purport to restrict in any way the powers of 
Judges of a Civil Court who are also Revenue 
Officers. (Gnicr,J.) Urkupa Bapu v, Shawan 
Jairam. I.L.R. ( 1937) Nag. 384=171 I.C. 733= 
10 R.N. 129=A.I R. 1937 Nag. 156. 

-S. 110—Scope ami effect of—Rights of per¬ 
manent lessee of sir fields—How affected. See 
C. P. Tenancy Act, Ss. 49 and 110, Scope and 
Effect of. 1939 N.L.J. 347. 

-Sch. II, Art. 1— Applicability—Co-tenants 

Exclusion of one and denial of title—Suit by ex¬ 
cluded co-tenant for possession of undivided 
share in holding—Limitation. 

A co-tenant is a tenant within the meaning of 
Art. 1, Sell. 11 of the C. P. Tenancy Act. Where 
a co tenant is excluded from possession and his 
title is denied, a suit by him for possession is 
governed by Art. 1 of Sch. II of the Act, and 
must be brought within two years. The article 
applies to a suit for possession of an undivided 
share in a holding (Pollock, J.) Audue Azim v. 
Sheikh Gafoor. I.L.R (1937) Nag. 346=172 I. 
C. 934=10 R.N. 263=20 N.L.J. 143=A.I.R. 
1937 Nag. 265. 

Sch. II, Art. 1— Applicability — Co-Jenant in 
exclusive possession. 

Art. 1 of Sch. II has no application to a co- 
tenant claiming to be in exclusive possession of a 
holding. The ordinary law of limitation applies 
to such a case. (Niyogi, J.) Ramji v. Madki. 
173 I.C. 103=10 R.N. 278=A.I.R. 1938 Nag. 
89. 


Sch. II, Art. 1— Intention—Attaining quick 
finality in revenue record. 

Per Digby, J .—The intention of the C. P. Ten¬ 
ancy Act is evidently to secure freedom from the 
disputes regarding tenancy land, and set some 
short time limit to claims stirred up in villages, 
and to attain quick finality in the revenue records. 
(Stone, C.J., Bose and Digby, JJ.) Asaram v. 
Ludhf.swar I.L.R. (1939) Nag. 1=177 I C. 6 
=11 R.N. 109=A.I.R. 1938 Nag. 335 (F.B.). 


— —Sch. II, Art. 2— Applicability — Art. 116, 
Limitation Act—If excluded. 

Where a suit for arrears of rent falls under 
both Art. 2, C. P. Tenancy Act, and also Art. 116, 
Limitation Act, the former Article is to be app¬ 
lied even if the instrument is a registered one. 
(Vivian Bose, J.) Baburao v. Sandhu. I.L.R. 
(1936) Nag. 5=165 I.C. 122=9 R.N. 62=A.I.R. 
1936 Nag. 180. 

CENTRAL PROVINCES AND BERAR 
PROHIBITION ACT (1938), S. 19-Inter¬ 
pretation—Bond in lieu of sentence — Validity. 

The execution of a bond as contemplated by 
S 19 of the Central Provinces and Berar Prohi¬ 
bition Act is in addition to and not in lieu of the 
sentence. ( Pollock . J ) Provincial Govern¬ 
ment v. Hari. 1939 N.L.J. 289. 

central provinces and berar 

SALES OF MOTOR SPIRIT AND LUBRI¬ 
CANTS TAXATION ACT (1938), S. 3— 
Scope— If ultra vires. See Government of 
India Act (1935). S. 100 (1) and (3). AIR 
(1939) F.C. 1 = (1939) 1 M.L.J. (Supp.) 1. * ‘ * 
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TEMPORARY POSTPONEMENT OF 
EXECUTION OF DECREES ACT (XVI 
OF 1938), S. 3 —Section complid with by Judg¬ 
ment-debtor—Release of livestock from attach¬ 
ment—Right of judgment-debtor. 

If a judgment-debtor complies with the terms 
of S 3 of the Act, he is entitled to the release of 
his livestock from attachment. The Court has 
no power to confine the attachment on the ground 
that the judgment-debtor was a dishonest debtor 
whose object was merely to avoid payment of the 
debt. (Puranik, J.) Gadi v. Trilok Chand. 188 
I.C. 432. 

-S. 3 (3)—“ Livestock"—Cattle of judgment- 

debtor. 

Cattle belonging to the judgment-debtor are 
“livestock” within the meaning of S. 3 (3) of the 
C. P. and Berar Act XVI of 1938. The words 
“of a perishable nature” in that clause qualify 
other movable property and should not be read 
along with the word “livestock”. (Puranik, J.) 
Gadi v. Trilok Chand. 188 I.C. 432. 

CERTIORARI— Administrative Act — Madras 
Hindu Religious Endowments Board—Order 
assessing and demanding costs and erpenses of 
legal proceedings under 5. 70 of the Hindu Reli¬ 
gious Endowments Act—Costs paid by Board to 
other party in legal proceedings included in de¬ 
mand—Jurisdiction — Writ—If can be issued — 
Remedy+under S. 70(2) availed of—Effect. 

A writ of certiorari does not lie to quash an 
order, merely ministerial; it is intended for the 
purpose of adjudication on the validity of acts 
judicial. The term “judicial’' does not neces¬ 
sarily mean the act of a judge or lepal tribunal 
sitting for the determination of matters of law. 
“Judicial” act means an act done by competent 
authority and imposing a liability or affecting the 
rights of others. An order passed by the Hindu 
Religious Endowments Board under S. 70 of 
the Madras Hindu Religious Endowments 
Act assessing and demanding the amount of 
costs and expenses incurred by the Board 
in connection with legal proceedings in res¬ 
pect of an endowment is only an adminstra- 
tive or ministerial order; not involving the deter¬ 
mination of any question of the rights of subjects 
or any duty to act judicially, and consequently a 
writ of certiorari cannot be granted to quash such 
an order. Further the writ is not available be¬ 
cause another remedy is provided for under $. 70 
(2) of the Act. The fact that the Board in asses¬ 
sing the costs and expenses demands not only the 
amount spent by the Board in defending legal 
proceedings but also the amount which the 
Board has paid to others by way of costs is no 
ground for holding that the Board has exceeded 
its jurisdiction under the law, because S. 68 is 
wide enough to take in all these amounts. When 
the party has availed himself of the remedy 
under S. 70 (2), the order that can be the subject 
of a writ, if at all, is the one passed under S. 70 
( 2 ) and not the earlier order of assessment and 
demand. (K.S. Menon. J.) Ski Mariamman 
Koil Devasthanam, Irrukangudy v. Hindu 
Religious Endowment Board, Madras 166 I.C. 
169=9 R.M. 339=1936 M.W.N 1186=A,I.R. 
1937 Mad. 103=71 M.L J. 594. 

Administrative Act—Madras Hindu Reli¬ 
gious Endowments Board—Order directing 
trustee to distribute theertham and other honours 


CERTIORARI. 

in a particular order of precedence—Application 
for issue of writ—Maintainability—Observance of 
judicial forms and procedure—If makes act judi¬ 
cial—Madras Hindu Religious Endowments Act, 
R . 79. 

A writ of certiorari does not lie in respect of 
administrative acts. Wherever a body of persons 
having legal authority to determine questions 
affecting the rights of subjects and having the 
duty to act judicially, act in excess of their legal 
authority, they are subject to the controlling 
jurisdiction of the Court exercised in the writ of 
certiorari. The rights of the subjects mean 
rights which can be legally enforced and not 
mere honours or precedence claimed or recognis¬ 
ed as a matter of courtesy or usage. An order 
passed by the Madras Hindu Religious Endow¬ 
ments Board to the effect that certain persons 
are entitled to the 9th theertham and 9th place in 
the distribution of honours in a temple and direc¬ 
ting the trustee of the temple to observe the 
order of distribution of theertham as stated in 
the order, is not an order determining questions 
affecting the rights of subjects, nor a judicial 
order. The distribution of theertham and o her 
honours in temple is a matter of internal mana¬ 
gement and a matter of administration of the 
temple; and consequently no writ of certiorari 
can issue in such a case, especially when the 
Board has jurisdiction to control the discretion, 
of the trustee in the matter of distribution of 
theertham and other honours. The mere fact 
that in coming to their decision the Board obser¬ 
ves certain judicial forms and judicial procedure 
does not make the decision a judicial one. Nor 
is the position in any way changed by reason of 
the provisions of S. 79 of the Madras Hindu 
Religious Endowments Act. ( Pandrang Row, J.) 
Sri Emberumanar Jeer Swamigal v. Hindu 
Religious Endowment Board, Madras 166 I.C. 
256=9 R.M. 355=1936 M.W.N. 954=44 L.W. 
539 =A.I.R. 1936 Mad. 973=71 M L. J 588. 

—-——Election dispute—Decision of election com¬ 
missioner—Failure to determine questions arising 
—Power of High Court to issue zvrit—If con¬ 
fined to cases of want or defect of jurisdiction. 

Where the election commissioner entirely mis¬ 
apprehends the real question arising for decision 
in an election matter on a mistaken hypothesis 
and declares an election void without considering 
and without determining the very question upon 
which his jurisdiction to so declare depends, that 
is a proper case for interference by certiorari 
and the High Court will quash the order of the 
commissioner. 

Per Venkatasubba Rao,J. —It is wrong to hold 
that nothing short of some sort of defect connec¬ 
ted with jurisdiction can afford ground fora 
writ of certiorari; and the remedy by way of 
certiorari is not restricted to cases of jurisdiction 
strictly so called. If the election commissioner 
has exercised the jurisdiction entrusted to him 
bona fide, not influenced by extraneous or irrele¬ 
vant considerations, and not arbitrarily or ille¬ 
gally, the High Court cannot interfere, though it 
has power to prevent the intentional usurpation 
or mistaken assumption of a jurisdiction beyond 
that given to him by law and also the refusal of 
the true jurisdiction by the adoption of extrane¬ 
ous considerations in arriving at a conclusion or 
deciding a point other than that brought before: 
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him, in which case the Court will regard him as 

declining jurisdiction. It is equally clear that 

is not every mistake in law that can be remedied 
by this writ. In the case of tribunals exercising 
under the statute summary jurisdiction, the writ 
in actual practice can naturally lie only to correct 
errors of jurisdiction. In such cases emphasis is 
naturally laid on the question of jurisdiction. 
(Venkatasubba Rao and Cornish , //.) MahaPA- 
LESWARAPPA V . RAMACHANOKA ^W. I L K. 

(1937) Mad. 132=165 I C- 433=9 RM. 238—44 
LW 101=1936 M W.N. 720=A.I R. 1936 
Mad’. 669=71 M.L.J. 199. 

-Election dispute—Order by election com¬ 
missioner in contravention of rules and on con¬ 
sent of parties—Legality—Jurisdiction to issue 
writ. See Madras Local Boards Act—Election 
Rules. 43 L W. 47=A.I.R. 1936 Mad. 105. 

-Jurisdiction of High Court—Election to j 

Village Panchayat—Decision of Collector Fina- 
lity—Failure to take evidence in election petition 
—If ground for interference. See Madras \il- 
lage Panchayat Act, S. 44. A.I.R. 1936 Mad. 
969. 

- Other remedy open — Writ—If can be grant¬ 
ed 

It is well-settled that a writ of certiorari should 
only be granted when no other suitable remedy 
exists. (K.S. Menon, J.) Ski Mariamman Koil 
Devasthanam, Irrukkancudy v. Hindu Reli¬ 
gious Endowment Board. Madras. 166 I.C. 169 
=9 R M 339=1936 M.W.N. 1186=A.I.R. 1937 
Mad. 103=71 M L.J. 594. 

-Revenue matters—Jurisdiction of High 

Court—Proceedings for collection of income-tax 
—Application for writ—Maintainability. See 

Government of India Act, S. 106 (2). 70 M.L.J. 
343. 

-Writ of—Discretion of High Court— 

Decision of Hindu Religious Endowments 
Board in respect of distribution of theertham 
in temple and temple honours—If decision 
on legal right—Writ—If can issue. See Madras 
Hindu Religious Endowments Act, S. 18. 1939 
M.W.N. 442. 

-Writ of—High Court’s power—Order of 

Madras Debt Conciliation Board scaling down 
debt in case where it has no jurisdiction to do so 
—Issue of writ quashing order. See Madras 
Debt Conciliation Act, Ss. 4 and 17. (1939) 2 
M L.J. 789. 

- - Writ of—High Court’s power to issue— 

Order without jurisdiction—Election to Madras 
Legislative Assembly—Candidate declared elect¬ 
ed to Assembly as being the only nominated 
candidate at primary election—Order by District 
Magistrate declaring election void—If ultra 
vires—Certiorari —If can issue. See Government 
of India Act (1935) Sch. V, para. 20. 45 L.W. 
623. 

- Writ of—Jurisdiction of High Court. 

Wherever any person or body of persons is in¬ 
vested with legal authority to determine questions 
affecting the rights of subjects and has the duty 
in exercising that authority to act judicially he 
or they are subject to the controlling jurisdiction 
of the High Court of Justice exercised in the 
writ of certiorari. ( Roberts , C.J., Mya Bu and 
Dunkley, JJ ) Maung Pyu, In the matter of. 
1940 Rang. L.R. 325=188 I C. 422=12 R.R. 365 
=A.I.R. 1940 Rang. 84 (S.B.). 


CIVIL, CRIMINAL AND REVENUE. 
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-Writ of—Jurisdiction of High Court— 

Election Commissioner acting without jurisdic¬ 
tion—Order declaring order of Government 
illegal and ultra vires— Order of Government 
neither ultra vires nor mala fide —Writ Issue of 
—Order of Election Commissioner—Quashing of. 
See Madras Local Boards Act, Election Hulls, 
R. 35(2). (1937) 2 M.L J. 700. 

-Writ of—Jurisdiction of High Court to 

issue—Decision of Chief Judge of Bombay Small 
Causes Court—Decision in Municipal appeal— 
High Court’s power to issue writ—Grounds for. 
See Bombay City Municipal Act, Ss. 217 and 
219. 41 Bom.L.R. 984. 

-Writ of—Jurisdiction—Suit in Revenue 

Court by holder of village office—Claim to 
emoluments attached to office Application for it 
to quash proceedings— Competency. See Madras 
Hereditary Village Offices Act, Ss. 13 J) and 
21. (1937) 1 M.L.J. 37. 

_ Writ of—Madras Hindu Religious Endow¬ 
ments Act, S. IS— Orders under by Hindu Reli¬ 
gious Endowments Board addressed. to temple 
Committee—If administrative or judicial—Writ— 
If can issue—Member of temple committee and 
aspirant to office of temple trustee —Locus standi 

to apply for writ. . 

Orders passed by the Hindu Religious Endow¬ 
ments Board in the exercise of general powers 
of Superintendence and control vested in the 
Board by S. 18 of the Madras Hindu Religious 
Endowments Act, addressed to a subordinate 
body, such as a temple committee and not pur¬ 
porting to decide any rights of parties are only 
administrative orders; they cannot be said to be 
orders of a judicial nature merely because they 
may have the effect of prejudicing the rights of 
private parties. The High Court will not there¬ 
fore issue a writ of certiorari in respect of such 
orders. A member of the temple committee in 
question and an aspirant to the office of a trustee 
in a temple under the temple committee have no 
locus standi to apply for a writ of certiorari, es¬ 
pecially when none of their rights have been pre¬ 
judicially affected by the orders in question. 
(Pandrang Row, J.) SreENIvasa Ayyangar v. 
H. R. E. Board. M adras. 171 I.C. 990=10 R.M. 
419=1937 M.W.N. 610=45 L.W. 323=A.I.R. 
1937 Mad. 456 = (1937) 1 M.L.J. 442. 

-Writ of—Powers of High Court to issue— 

Conditions—Discretion—Delay in applying—Dis¬ 
pute between Co-operative Society and ex-officer 
—Decision by tribunal without jurisdiction— 
Party contesting the matter on merits and taking 
chance of success before that tribunal—Execution 
of award—Subsequent application for writ— 
Interference. See Madras Co-operative Socie¬ 
ties Act, S. 51. (1937) 2 M.L.J. 858. 

- Writ of—Power of High Court to issue— 

Regular exercise of quasi judicial powers — En¬ 
forcement — Issue of writs of certiorari and 
prohibition for the purpose of. # , 

The power of the High Court to issue writs of 
certiorari and prohibition to enforce the regular 
exercise of qua$t-judicial powers by departments 
of Government, is unquestioned, ( Panckridge, 
J ) Indumati Debi v. Bengal C ourt of Wards. 
I L R (1938) 1 Cal. 476=181 I.C. 973=11 
R C. 879=42 C.W.N. 230=A.I.R. 1938 Cal. 

385. 
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-- Writ of—Principle underlying the issue of 

—Failure of Election Commissioner to record 
finding that the election has been materially affect¬ 
ed in its result—Irregularity and illegality, patent 
— Interference. 

If a statutory tribunal performs its duties in 
disregard of the ordinary law or of the procedure 
and conditions imposed upon it by the law which 
gives its jurisdiction, the High Court can and 
should interfere to prevent an abuse of the power 
conferred by the statute ; but it does not follow 
that the tribunal which obviously is the only tribu¬ 
nal having jurisdiction loses it by such disregard 
Where in an election dispute the irregularity and 
illegality that attended the election, was so open 
and patent that it was not even contested, the 
mere fact that the Election Commissioner did not 
in so many words say that the rejection of certain 
votes by the election officer had materially affect¬ 
ed the result of the election, could not vitiate 
the order and make it one without jurisdiction. 
(Pandrang Rao, J.) Venkata Manikyarao v. 
Bhadrachalam. 178 I.C. 467=11 RM. 458= 
(1938) M.W.N. 196=47 L.W. 338=A.I.R. 1938 
Mad. 507=(1938) 1 M.L.J. 375. 

- Writ of—Rent Settlement Officers—Ran¬ 
goon High Court—Power to issue. 

Rangoon High Court is the King’s Court with 
general jurisdiction throughout Burma, and there¬ 
fore it must have inherent power to issue the 
King’s writs unless that power has been taken 
away by His Majesty by express terms, There is 
nothing in the Letters Patent which in terms 
deprives High Court of the power to issue the 
high prerogative writs. Hence, the Rangoon High 
Court has power to issue the high prerogative 
writs and Rent Settlement Officers appointed 
under the Burma Tenancy Act are amenable to 
that jurisdiction. ( Roberts , C.J., Mya Bti and 
Dunkley, JJ ) Maung Byu, In the matter of. 
1940 Rang L.R. 325 = 188 I C. 422=12 R.R. 365= 
A.I.R. 1940 Rang. 84 (S.B.). 

-Writ of—Revenue Court—Suit by holder of 

office of village blacksmith for possession of inam 
land attached to office alienated by previous 
holder—Decree by Revenue Court—If without 
jurisdiction—Application for writ of certiorari to 
High Court—Competency. See Madras Here¬ 
ditary Village Offices Act, Ss. 13 and 21. 
(1938) 1 M.L.J. 406. 

- Writ of—When can be issued. 

A proceeding is none the less a judicial pro¬ 
ceeding subject to prohibition or certiorari 
though it is subject to confirmation or approval 
by some other authority. An application for 
prohibition or certiorari is never too late as long 
as there is something left for it to operate upon. 
Rex v. Electricity Commissioners, (1924) 1 KB 
171 and In re London Scottish Permanent Building 
Society, (1894) 63 L.J.Q B. 112, Rel. on. ( Lord 
Maugham.) Estate and Trust Agencies v. 
Singapore Improvement Trust. 46 L.W. 232= 
10R.P.C. 60=170 I.C. 425=A.I.R 1937 P.C. 
265 (P.C.). 

CEYLON CIVIL PROCEDURE CODE, 
S. 349 -Scope. 

S. 349 relates only to decrees for the payment 
of money. ( Lord Maugham.) Dorothy Mar- 
garft v. Henry Peter. 162 I.C 8=8 R P.C 234 
-44 L W. 640=1936 A.W.R. 460=1936 O.W.N. 
390=1936 O.L.R. 261=38 P.L,R. 407=A.I.R. 
1936 P.C. 126 (P.C.). 


CHARGE. 

T~* j ?// 605 divorce proceedings—Decree abso¬ 

lute—Who can apply. 

1 he law of Ceylon in regard to making a 
decree absolute rests on S. 605, C P. Code, and 

miters in an important respect from the English 

law and -well settled practice. The application in 
, gland can only be made by the innocent party. 
In Ceylon if the conditions in S. 605 have been 
comphed with if no cause has been shown 
and the time fixed has elapsed) the Court is 
bound to make the decree absolute, and there is 
nothing either in the law or the practice to pre- 
vent the application being made by the innocent 
or by the guilty spouse. ( Lord Maugham.) 
Dorothy Margaret v. Henry Peter. 162 I.C. 8 
—8 R P.C 234 = 44 L.W. 640=1936 A.W.R. 460 
=1936 O.W.N. 390=1936 O.L.R 261=38 PL. 
R. 407=A.I R. 1936 P.C 126 (P.C.). 

CEYLON ORDINANCE (XIV OF 1891), 

S- 17— Registration — Priority-Fraud or collusion 
—Proof. 

In Ceylon mere notice of a prior unregistered 
instrument is not of itself sufficient evidence of 
fraud so as to deprive a person of a priority con¬ 
ferred by law as laid down by Ordinance No. 14 
of 1891. Where however a father who has tran- 
ferred certain property to his son by a deed of 
gift, which is not registered, attempts to deprive 
his son of it, by subsequently transferring it to 
another person by a registered deed, and where 
the transferee is fully aware of his intentions and 
for his own purposes joins the father in the tran¬ 
saction, the transferee is guilty of collusion to 
deprive the son of his lawful rights in respect of 
the property under the prior instrument, and will 
not obtain priority by reason of prior registra¬ 
tion. ( Lord Maugham.) E Abeyesundera v. 
Ceylon Exports, Ltd. 165 I.C. 417=9 R.P.C, 
124=A.I.R 1936 P.C. 259 (P.C). 

•(XVIII OF 1923), S. 5— Transfer of pro¬ 
perty to husband—Capacity of wife . 

Whatever may have been the capacity of a wife 
in Ceylon prior to the year 1923 as regards a dis¬ 
position, transfer or settlement of movable or 
immovable property in favour of her husband, 
under S. 5 of Ordinance XVIII of 1923, a wife is 
under no disability as regards coverture in dis¬ 
posing of her movable or immovable property in 
favour of her husband. ( Lord Maugham ) 
Dorothy Margaret v. Henry Peter. 162 I.C. 
8=8 R.P C. 234=44 L.W. 640=1936 A.W.R. 
460=1936 O.W.N. 390=1936 O.L.R 261=38 
P.L.R. 407=A.I.R. 1936 P.C. 126 (P.C.). 

CHAMPERTY — Champertous agreement by 
applicant for leave to sue in forma pauperis — 
Right to leave. See C. P. Code, O. 33, R. 5 and 
R. 9 (c). 

-Plea of—Person not party to agreement—If 

can set up champertous nature of agreement. See 
Contract Act.Ss. 201 and 202. 1938 M.W.N. 259. 

CHARGE. See also T. P. Act, Ss. 55 (4) and 
( 6 ) AND 100. 

-Bona fide purchaser — Notice — Onus — 

Decree declaring charge , if operates as notice. 

Where a charge falls squarely under S. 100, T. 

P. Act, or whether it comes under a more general 
rule of law the burden is on the transferee to 
establish that he is a bona fide transferee for 
value without notice. When a decree provides 
for the payment of future maintenance ana 
makes provision expressly or impliedly for its 
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own execution, then it does not put an end to the 
suit and consequently whether the matter be 
placed on the ground of Its pendens or on that of 
estoppel by record the result is the same. But 
when the decree is merely declaratory and inexe¬ 
cutable, the suit qua suit is at an end and then 
these rules do not apply and decree qua decree 
does not operate as notice. (Stone, C. J . and 
Bose,J.) Ghasiram v. Kundanbai. 1940 N L. 
J. 1 =A.I R. 1940 Nag. 163. 

-Creation —Money lying in Court to credit 

of party—Attachment of. before judgment in suit 
against part)—Latter admitting claim and agree¬ 
ing to amount being called for and paid to plain¬ 
tiff—Effect of. SeeC. P. Code, S. 73. 1937 A. 
W.R. 284=A.I.R 1937 All. 424. 

- Enforceability—Failure of charge on ac¬ 
count of defect. 

If, for want of registration or any other de¬ 
fect, a charge fails of its effect, it cannot be 
enforced against a subsequent transferee even 
with notice. (Kichlu and IVacir, 77.) Bank of 
Northern India v. B hag at Kam. 39 P.L.R.J, 
and K. 167. 

- ‘Decree declaring—Purchaser without notice 

—If takes free of charge. 

Where a decree for maintenance declares that 
the property in the hands of the judgment-debtor 
in the suit is charged with the payment of a 
particular amount, under the law a bona fide pur¬ 
chaser of such property for value without notice 
of the charge takes it free of the charge: the 
reason being that the legal estate prevails over a 
mere equity except when the legal owner takes 
with notice. (Stone, C. J and Bose,J.) Ghasi- 
Ram v. Kundanbai. 1940 N.L.J. 1=A I.R. 1940 
Nag. 163. 

Equitable charge—Creation of—Agreement 
between debtor and creditor that fund should be 
applied in particular way—Charge on future 
property—Validity. See C. P. Code, O. 21, R. 46. 

42 C W.N. 971. 

CHARITABLE AND RELIGIOUS TRUSTS 
ACT (XIV OF 1920)— Decision under — Nature 
and effect of—If operates as res judicata. 

The decision of the District Judge under the 
Charitable and Religious Trusts Act—a decision 
from which by S. 12 of the Act there is no appeal 
—is a decision in a summary proceeding which is 
not a suit nor of the same character as a suit 
which has not been made final by any provision 
of the Act, and in respect of which the doctrine 
of res judicata does not apply so as to bar a 
regular suit even in the case of a person who was 
a party to the proceedings under the Act. The 
terms of S. 6 of the Act are intended to define the 
consequences of the failure to comply with any 
order that may be passed under S. 5 (5) of the 
Act, but the words “if a trustee without reason¬ 
able excuse fails to comply” in the section cannot 
be read to exclude a contention in a regular suit 
that the plaintiff is not a trustee or to prevent a 
similar contention being raised by a defendant, to 
a suit under S. 92, C. P. Code. (Sir George Ran¬ 
kin.) Biiagwan Din v. Gir Har Saroop. 67 I A. 
1=I.L.R. (1940) Kar. (P.C.) 25=15 Luck 1 = 
185 I.C. 305=12 R.P.C. 89=6 B.R. 179=51 L 
W 4=1940 M.W.N 3=44CW.N. 294=42 Bom. 
LR. 190=71 C.L.J. 169=1940 P.WN. 156= 
1939 A.WR. (P.C.) 188=1939 O.W.N. 1078= 

ML f L * J P 533=AIR - 1940 (P ' C,) 7 =< 194 °) 1 
**‘^**J* 1 (P .C.). 
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1 CHARIT AND RELIG. TRUSTS ACT 
1 (1920), S 3. 

-S. 3— Applicability — Test — IVakf. 

\ There can be no doubt that on the wording of 
the statute that the Charitable and Religious 
Trusts Act applies only to those cases where the 
entire benefit under the wakf in trust is allotted 
to public purposes and not where the purpose of 
the trust is partly public and partly private. In 
every case, the real substance of the trust and 
the primary intention of the creator of the trust 
have to be looked at. If the intention of the 
creator was the creation of a trust for a public 
purpose, the dedication in favour of the poor 
relations of creator who are classed with the 
helpless widows in the neighbourhood will not 
destroy the public nature of the trust. (Guha 
and Bartley, 77.) Emdad Ali Chaudhuri v. 
Tabubulla.' 10 R C. 522=173 I.C. 453=A.I.R. 
1937 Cal. 313. 

-S. 3— Applicability — Trust, partly public 

and partly private. 

S. 3 applies to a mixed trust partly for a public 
and charitable purpose and partly for private 
purpose. (Ganga Nath, J.) Nageshar Prasad 
Singh v. Ram Sarup Singh. 163 I.C. 234=8 R. 
A. 948=1936 A.L.J. 546=1936 A.W.R. 420= 

1936 All.L.R 536=A.I.R. 1936 All. 411. 

-S. 3— Construction—"Trust... .for a public 

purpose of a charitable or religious nature ”— 
Meaning of—Deed or will creating trust—Part of 
property or income set apart for private purposes 
— Specified fart definitely set apart for public 
purposes—If falls under Act. 

Act XIV of 1920 is not inapplicable to a trust 
merely because a small sum is reserved for pur¬ 
poses which may not be strictly public purposes. 
Where under the same deed or will either a 
specified part of the property, for example, a 
defined share in the property, or a specified part 
of the income has been definitely set apart for 
public purposes, then *.he mere fact that any 
other part of the property or any other specified 
part of the income is for private purposes would 
not take the case out of the provisions of the 
Act. (Sulaiman, C.J. and Harries, J.) Pratap 
Singh v. Brijnath Das. 1937 A.L.J. 1183= 

1937 A.W.R. 873=1 L.R. (1938) All. 1=172 I.C. 
945=10 R.A. 437=1938 A.L.R. 46=A.I.R. 1937 
All. 786. 

-S. 3 —Order under — Revisabilily. 

The provisions of S. 115, C. P. Code, and S. 44, 
Punjab Courts Act, are very wide and an order 
of the District Judge under S. 3. Charitable and 
Religious Trusts Act, is revisable. (Bhide, 7.) 
Mahomf.d Yar v. Khat.ii.-ul-Rahman. 17 Lah. 
768=165 I.C. 664 (1)=9 R.L. 281 (1)=38 P.L. 
R. 900=A.I.R. 1936 Lah. 695. 

-S. 3 —Orders under—Revision under S. 115 , 

C.P. Code—If lies. 

Where a Judge passes an o r der under S. 3 of 
the Charitable and Religious Trusts Act directing 
a mutawalli to file accounts within a certain time, 
it cannot be said that in law no revision would lie 
from such order. (Zia-ul-Hosan and Yorke, 77.) 
Ganga Ram Jaitlf.y v. J. N. Jaitley. 1938 O. 
W.N. 1054=11 R O. 92=178 I.C. 167=1938 O. 
A. 800=1938 A.W.R. (C.C.) 85=1938 O.L.R. 
467=A.I.R 1938 Oudh 262. 

-S.3 —"Public trust ”— Mosque built by public 

subscription and used by Mohomedan public. i 
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Where a mosque was built with public subs- ' 
criptions and used by the Mahomedan public for 
offering prayers and further was admitted by the 
respondent to be a religious trust in a prior suit. 

Held, that such a mosque was a public trust 
and that an application under S. 3 Calling upon 
the respondent to furnish certain information 
should be decided on merits. ( BJiide, J.) Mahom¬ 
ed Yar v. Khalil-uf.-Rahman. 17 Lah. 768= 
165 I.C 664 tl)=9R.L. 281 (1)=38 P.L.R. 900 
=A.I.R. 1936 Lah. 695 
- S. 3— Public trust—What constitutes. 

To constitute a trust “created or existing for a 
public purpose of a charitable or religious 
nature” the author or authors of the trust must 
be ascertained, and the intention to create a trust 
must be indicated by words or acts with reason¬ 
able certainty. Moreover the purpose of the 
trust, the trust property, and the beneficiaries 
must be indicated so as to enable the Court to 
administer the trust if required. 57 A. 330=62 I. 
A. 446, Rel. on. (Sir Shadi Lai.) Parma Nand 
v. Nihal Chand. 65 I A. 252=32 S.L R. 821= 
175 I.C. 459=48 L W. 62=42 C.W.N. 1013= 
1938 O.L.R. 309=1938 P.W.N. 578=11 R.P C. 
6=1938 O.W.N. 693=67 C L.J. 540=4 B.R. 
673=1938 A L.R. 502=40 P.L R 829=40 Bom 
L R. 907=1938 M.W N. 885=1938 A L J. 799= 
1938 O.A. 711 = 19 Pat L T. 712=I.L.R. (1938) 
Lah. 453=1938 A.W R,(PC) 145=A.I.R. 1938 
P.C. 195=(1938) 2 M.L J. 228 (P.C ). 

-S. 3 _ (2)— Audit of accounts — Power of 

Court to direct. 

Under Cl. (2) to S. 3, the Court is enabled to 
direct the examination and audit of the accounts 
in whosoever’s hands the funds or the properties 
of the trust may be, quite apart from whether he 
is a trustee or not. ( Agarwala and Varma, JJ.) 
Ramsaroop Das Rameshwar Das. 175 I.C. 
636=4 B.R. 622=11 R.P. 5=19 Pat.L.T. 639= 
A.I.R 1938 Pat. 280. 

-Ss. 5 (3) and (4)— Jurisdiction of District 

Judge under — Limits—Decision as to nature of 
trust—When justified. 

S. 5 (4) of the Charitable and Religious Trusts 
Act in terms gives the Court of the District 
Judge jurisdiction to decide, under certain cir¬ 
cumstances, the question whether a trust is one to 
which the Act applies. When either its existence 
or its being a trust to which the Act applies, is 
denied, and no undertaking as contemplated by 
sub*R. (3) is given, the District Judge is exercis¬ 
ing a jurisdiction vested in him, if he decides as 
to the nature of the trust. (Zia-ul-IIasan and 
Yorke, JJ.) Ganca Ram Iaitlf.y v. J. N. Jaitley. 
11 R.O. 92=178 I C. 167=1938 O W.N. 1054= 
1938 O.A. 800 = 1938 A.W R. (C.C.) 85=1938 O. 
L R. 467=A.I.R. 1938 Oudh 262. 

-S. 7— Powers of District Judge under — 

Extent of—Wakf property—Dispute between 
mulwallis—District Judge appointing defendant 
to collect rents—Suit against him by mutwalli — 
Notice wider S. 80, C. P. Code—If necessary 

On a dispute arising between the plaintiff and 
his brother who succeeded as mutwallis, the 
District Judge arranged that the defendant should 
take charge of the property, manage it, collect 
rents and divide the profits between the two 
brothers. The District Judge passed an order to 
the effect that a power of attorney should be 


drawn up and executed in the terms of the agree¬ 
ment which he set forth in his order. The plain¬ 
tiff refused to execute the power. The District 
Judge then passed an order that he would execute 
it himself on behalf of the plaintiff and he did so. 
The plaintiff instituted a suit in order to obtain 
his share of the profits from the defendant. One 
of the pleas taken by the defendant was that no 
suit should be instituted against him unless notice 
had been given to him under S. 80, C. P. Code. 

Held, that the District Judge had no authority 
to execute the power of attorney on behalf of the 
plaintiff under the provisions of the Mussalman 
Wakf Act, and that even supposing that he was 
acting under the provisions of S. 7 of the Chari¬ 
table and Religious Trusts Act and those of 

O. 21, R. 34, C P. Code, he had no power to com¬ 
pel a trustee to follow his advice given under 
that section or to carry out any direction so given 
and that the trustee was entitled to seek advice 
for his own protection and if he followed that 
advice, he was protected, but if he did not choose 
to follow it, he could not be compelled to do so, 
although his failure to follow it would be at his 
own risk, and that in that view the action of the 
District Judge was without jurisdiction and the 

! defendant had no right to collect the profits at 
all, and if he collected them, he was liable to be 
called to account by the person who was entitled. 

Held , also , that assuming that the District 
Judge was acting properly in accordance with the 
provisions of S. 7 of the Charitable and Religious 
Trusts Act and those of O. 21. R. 34, C P. Code, 
the District Judge was acting merely on behalf of 
the plaintiff, and the defendant was in the same 
position as he would have been if the plaintiff 
had executed the power of attorney himself and 
that in other words, the defendant was not an 
I officer of the Court but merely the agent of the 
plaintiff, and that in that view of the matter he 
was also liable to be sued without the issue of 
any notice to him. (Allsop, J) Abdul Rab v. 
Mohammad Hasan Khan. 165 I.C. 681=9 R. 
A 296=1936 A.W.R. 1012=1936 A.L J. 1112= 
1936 All.L.R. 948=A.I.R. 1936 All. 801. 

CHARTER PARTY. See Contract—Charter 
Party. 

CHILD MARRIAGE RESTRAINT ACT 
(XIX OF 1929)— Marriage contravening Act- 

Validity. . 

The marriage of a Child in contravention of the 
provisions of the Child Marriage Restraint Act is 
not declared by that Act to be an invalid 
marriage. The Ac' merely imposes certain pen¬ 
alties on persons bringing about such marriages. 
(Thom, J.) Moti v. Beni. 166 I.C. 847=9 R. 
A 455=38 Cr L J. 301 = 1937 All.L.R. 90=1936 
A L.J. 1097=1936 A W.R. 920=1936 A Cr.C. 
192=1936 Cr.C. 1111=A.I R 1936 All. 852. 

- Offence beyond British India—Charged in 

British India—Sanction of Local Government or 
certificate of political agent—Necessity for Cr. 

P. Code, S. 188. , . 

A charge in respect of an offence under the 

Child Marriage Restraint Act alleged to have 
been committed in French territory cannot be in¬ 
quired into in British India except on the certifi¬ 
cate of the Political Agent or the sanction of the 
Local Government, as required by the proviso to 
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S. 188, Cr. P. Code. There is nothing to the 
contrary in the Child Marriage Restraint Act. 

(Lakshmana Rao, J.) Subba Rao v. Kamaraju. 
183 I.C. 708=12 R.M. 368=40 Cr.L J. 822 (2) = 
1939 M.W.N 742=49 L.W. 656=1939 M.Cr.C. 
198=A I.R. 1939 Mad 577. 

- Scope of—District Magistrate—Transfer 

of case for disposal to Sub-Divisional Magistrate 
without inquiry—Legality. 

S. 10 of the Child Marriage Restraint Act 
requires a Court taking cognizance of an offence 
under the Act either itself to make an inquiry- 
under S. 202, Cr. P. Code, or to direct a Magis¬ 
trate of the 1st class subordinate to it to make 
such an inquiry. A transfer of such a case by a 
District Magistrate to a Sub-Divisional Magis¬ 
trate for disposal without any such inquiry is j 
therefore illegal. ( Lakshmana Rao . J.) Sivagami 
Ammal v, Muthu Iyer* 180 I.C. 902=11 R M. 1 
766=1938 M.W.N. 1312=40 Cr.L.J. 514 (2) = 
1939 M.Cr.C. 11=48 L.W. 774=A.I.R. 1939 
Mad. 294=(1939) 1 M L.J. 111. 

- Scope and object of—Child Marriage — 

Application to Court for funds for purpose of — 

If to be sanctioned — Considerations. 

Although the Child Marriage Restraint Act 
does not render a child marriage void, a Court of 
law ought not to sanction expenditure of funds 
in the hands of the Court, though its receiver, for 
the purpose of meeting a child marriage, of 
which the Legislature has clearly expressed its 
disapproval by the Act. ( Panckridge, J.) Pan 
Mal Lodha v. Gon Mal Lodha. 63 Cal. 1153= 
170 I C. 309=10 R.C. 147=A.I.R. 1937 Cal 257. 

- -Scope and object of—If affects validity of 

marriages solemnised. 

The Child Marriage Restraint Act aims at the 
restraint of solemnization of child marriages. It 
does not affect the validity of the marriages after 
they have been performed. There may no doubt 
be cases where the Court in the exercise of its dis¬ 
cretion, may refuse to give a declaration in the 
case of a marriage performed in contravention 
of the Act. (Bennet and Ganga Nath, JJ.) Ram 
Baran Upadhia V. Sital Pathak. 182 I.C. 568 
— 12 R.A. 72=1939 A.Cr C- 69=1939 A W.R 
(H.C.) 246=1939 A.L.J. 173=A.I.R. 1939 All. 
340. 

—--Ss. 5 and 6— Applicability—Promotion of 

child marriage by parents—If offence under S. 5 
or under both Ss. 5 and 6. 

S. 5 of the Child Marriage Restraint Act only 
applies to solemnisation of a child marriage by 
persons other than the parents of the minor and 
S. 6 alone applies to parents who promote a child 
marriage or negligently fail to prevent it. ( Pond- 
ra>\g Row, J .) Public Prosecutor v. Rattayya. 

I. L.R. (1937) Mad. 854=9 RM 633=38 Cr L 

J. 594=168 I.C. 723=1937 M.W.N. 212=45 L. 
W. 437=1937 M.Cr.C. 73=A.I.R. 1937 Mad. 
490. 

-Ss 5 and 6— Complaint under—Finding that 

either or both contracting parties were infants— 
Duty of Magistrate. 

In cases of complaints of offences under Ss. 5 
and 6 of the Act it is essential that trying Magis¬ 
trate should find definitely that either or both of 
the contracting parties to the marriage were 
infants within the meaning of the Act, that is to 
say, that the bridegroom was under the age of 18 
*>r that the bride was under the age of 14. ( Bartley 
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and Henderson, JJ.) Sew Ratan Lal Binanit/. 
Emperor. 181 I.C. 916=11 R.C. 874=40 Cr.L. 
J. 605=A.I.R. 1939 Cal. 288. 

-Ss. 5 and 6— Conviction under for celebra¬ 
tion of marriage in Frenchpet—Doubt at the tune 
of marriage as to Frenchpet being British terri¬ 
tory —Bona fide mistake of fad—Plea in defence 
—If available—Operation of Act—If extra terri¬ 
torial. 

The Child Marriage Restraint Act makes it an 
offence to celebrate a child marriage. This penal 
law applies not only to the celebration of such a 
marriage in British India by any one, but also to 
the celebration of such marriages even outride 
British India by native Indian subjects. The 
petitioners were convicted under Ss. 5 and 6 of 
the Act. They pleaded that at the time of marri¬ 
age, it was doubtful whether Frenchpet, where the 
marriage was celebrated for which they were con¬ 
victed, was part of British India, and therefore 
they were not liable to be convicted. 

Held, that the Act was extra territorial and that 
the mistake of fact under which they were labour¬ 
ing, namely that Frenchpet was French territory 
and not British India, even if bona fide, did not 
render the celebration of the mairiage innocuous 
or innocent, and it did not follow that the proceed¬ 
ings were void or that the conviction was wrong. 
A mistake of fact like the one could be pleaded 
successfully only if on account of such mistake, 
an act which otherwise would be an offence ceas¬ 
ed to be an offence. There was consequently 
nothing illegal in the conviction. (Pandrang Row, 
J.) Skeeramamurthi v. Ranganayakalu. 168 
I.C. 736=9 R.M. 628=38 Cr L.J. 587=1937 M. 
W.N. 22=45 L.W. 210=1937 M.Cr.C. 98=A.I. 
R. 1937 Mad. 273=(1937) 1 M.L.J. 388. 

-S. 5 —Duty of purohit solemnising marriage 

—Enquiry into age of parties—Failure to make — 
Effect—Mere look at parties and forming opinion 
as to age—Sufficiency of. 

A purohit prosecuted under S. 5 of the Sarda 
Act has the burden on him to prove that he had 
reason to believe that neither of the parties to the 

marriage was a child as defined by the Act. The 

section contemplates that the person solemnising 
a marriage must make some reasonable inquiry 
and satisfy himself that neither of the participants 
1 is a child. It is not enough if he merely looks at 
the bride and bridegroom and forms his own 
opinion. The law casts on him the duty of making 
reasonable inquiry and if he makes none, he 
renders himself liable to conviction. (Pandrang 
Row, J ) Public Prosecutor v. Rattayya. 168 
I.C. 723=1.L.R. (1937) Mad. 854=9 R.M. 633= 
38 Cr.L.J. 594=1937 M.W.N. 212=45 L.W. 437 
=1937 M.Cr.C. 73=A.I.R. 1937 Mad. 490. 

-Ss. 5 and 6 —Marriage in Native State — 

Accused living in British India—Certificate under 
S. 188, Cr. P. Code, if necessary. % . 

Where it is alleged that the accused lived in 
British India and arranged for a marriage in con¬ 
travention of the provisions of the Child Marri¬ 
age Restraint Act, to take place out of British 
India, the offence is committed inside British 
India and hence no certificate under S. 188, Cr. P- 
Code, is necessary. (Davies.) Mool Chand v . 
Bansi Dhar. 1939 A.M.L.J. 130. 

-S. 5— Offence under — Application for P_* r ~ 

mission to conduct festivities at marriage. 


847 , 


QUINQUENNIAL DIGEST, 1936-1940 



CHILD MARRIAGE RESTRAINT ACT 
(1929), S. 5. 

The mere submission of an application to the 
Municipal Board for permission to hold a nach 
with music and fire-works, etc., on the occasion of 
a marriage would not amount to an offence under 
S. 5 of the Act. (King, C J ) Bachchu Lal r. 
Emperor. 12 Luck. 263=162 I.C. 389 (2) = 
8 R.O. 376=36 Cr.L.J. 616=1936 O.W.N. 480= 

1936 Cr.C. 712=1939 O.L.R. 254=A.I R. 1936 
Oudh 311. 

-S. 5 - Preliminary acts—If punishable 

S. 5 of the Child Marriage Restraint Act takes 
account only of performing, conducting or direct¬ 
ing a child marriage, that is to say, the actual 
marriage ceremony itself, and not of any negotia¬ 
tion, preparation or any other preliminary acts. 
Hence these are not covered by S. 5 of the Act. 
(Grille, J.) Sheikh Haider v. Syfd Issa. X.L. 
R. (1939) Nag. 241=175 I.C. 615=39 Cr.L.J. 651 
=11 R.N. 2=A.I.R. 1938 Nag. 235. 

-S. 6— Applicability—Brule under 14 years — 

Parents of bridegroom—Liability to conviction. 

The parents of a bridegroom are not liable to 
conviction under S. 6 of the Sarda Act, on the 
ground that the bride is under 14 years of age ; they 
are liable to conviction only if the bridegroom, 
that is their own son, who was in their charge, be 
under 18 years at the time of the marriage. 
(Pandrang Row, J.) Public Prosecutor v. 
Rattayya. I.L.R. (1937 ) Mad. 854=9 R.M. 633 
=38 Cr.L.J. 594=168 I.C. 723=1937 M.W.N. 
212=45 L.W. 437=1937 M. Cr.C. 73=A I.R. 

1937 Mad. 490. 

-S. 6— Scope—Bridegroom beloiv 18 years — 

Conviction of both father and mother at same 
time — Sustainability—“Person having charge of a 
minor.” 

The offence punishable under S. 6 of the Child 
Marriage Restraint Act is confined only to the 
person who has actual charge of the minor either 
as parent or as guardian at the time. Where the 
father of a bridegroom has been convicted of an 
offence under S. 6 on the ground that the bride¬ 
groom was below 18 at the time of the marriage, 
the mother of the bridegroom cannot be convicted 
at the same time under S. C. The mother has no 
authority to prevent the marriage promoted by 
the father, and it cannot be said that she had 
charge of the bridegroom. Her mere participa¬ 
tion in the marriage cannot be regarded as consti¬ 
tuting an offence punishable under S. 6. 
(Pandrang Row, J ) Pursue Prosecutor v. 
Rattayya. I.L.R. (1937) Mad. 854=9 R.M. 
633=38 Cr.L.J. 594 = 168 I.C. 723=1937 M.W. 
N. 212=45 L.W. 437=1937 M.Cr.C. 73=A.I.R. 
1937 Mad. 490. 

-S. 6— Scope of— Promotion of child marri¬ 
age outside British India—If punishable. 

S. 6 of the Child Marriage Restriant Act has 
reference only to a marriage that is prohibited. 
As child marriage 9 Utside British India is not 
prohibited, its promotion is not an offence punish¬ 
able under the Act. (Grille, J.) Shf.ikh Haider 
v. Syed Issa. I.L.R. (1939) Nag. 241=175 I.C. 
615=39 Cr.L.J. 651=11 R.N. 2=A.I.R. 1938 
Nag. 235. 

-S. 8— Jurisdiction—Additional District 

Magistrate—Jurisdiction to try offence under Act 
. — Cr. P. Code, S. 10 (2). 

Reading S. 8 of the Child Marriage Restraint 
. Act with S. 10 (2) of the Cr. P. Code, it must be 
held that an Additional District Magistrate who 
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js empowered with all the powers of a District 
Magistrate under S. 10 (2) of the Cr. P. Code, is 
empowered to try cases under the Child Marriage 
Restraint Act. (IJorwill, /.) Abdur Rahiman 
Kutty, In re. I.L.R. (1937) Mad. 1034=169 I.C. 
71=9 R M. 67 9= 38 Cr.L.J. 664=1937 M.W.N. 
^1=1?37 M.Cr.C. 114=45 L.W. 435=A.I.R. 
1937 Mad. 637=(1937) 1 M.L.J.498. 

—- -S. 9 —Complaint—Case under S. 5 sent by 

Magistrate to police officer for investigation — 

/ etter by police officer to Magistrate if a com¬ 
plaint. 


When a police officer investigates a non-cogni- 
zable case under orders of a Magistrate, the 
report which he makes at the end of his investiga¬ 
tion is of the same nature as a report made under 
S. 157, Cr. P. Code, and such report being a police 
report is not a ‘complaint* though if a police 
officer, acting without instructions from a Magis¬ 
trate, reports a non-cognizable offence lo a 
Magistrate with a view to the Magistrate taking 
action, this is a complaint. An offence under S. 5, 
Child Marriage Restraint Act, being punishable 
only with simple imprisonment up to one month 
or a fine of Rs. 1,000 or both, under Sch. Ill, Cr. 
P.Code, is not cognizable. Hence, when, such case 
is forwarded to an Assistant Superintendent of 
Police for investigation, a letter written on behalf 
of the Assistant Superintendent of Police to the 
District Magistrate is a ‘Police Report’ and not a 
‘complaint.’ (Baquley, J.) Jagdeo Panday v. N. 
C.Hill. 1938 Rang.L.R. 150=176 I.C. 694= 
11 R.R. 74=39 Cr.L.J. 776=A.I.R. 1938 Rang. 
257. 


——-S 9—Marriage in Native State—Complaint 
within one year but certificate obtained after one 
year—Trial, if legal. See Cr. P. Code, S. 188 and 
Child Marriage Restraint Act, S. 9. 1940 N. 
L.J. 304. 

-S. 9— Scope and effect of—Complaint be¬ 
yond one year—If saved by prior unsuccessful 
complaint filed ivithin time — Limitation Act , 
S. 14- 

S. 14 of the Limitation Act is in terms restrict¬ 
ed to civil proceedings and cannot be availed of in 
respect of proceedings under the Child Marriage 
Restraint Act. A complaint preferred beyond a 
year of the solemnisation of the marriage cannot 
he taken cognizance of under S. 7 of the Child 
Marriage Restraint Act. The fact that another 
unsuccessful complaint had been made to another 
Magistrate within time would not help to make 
the second complaint filed beyond time a valid 
one. (Lakshmana Rao, /.) VenkatanarasiM- 
ham v. Satyanarayana Rao. 183 I.C. 595=12 
R.M. 317=40 Cr.L.J. 816 (1)=1939 M W.N. 
415=1939 M.Cr.C. 106=49 L.W. 547 (1)=A.L 
R. 1939 Mad. 512=(1939) 1 M.L.J. 775. 

-(as amended by Act VII of 1938), S. Iff 

and Criminal Procedure Code, S. 537— Pre¬ 
liminary enquiry not held—Trial and conviction, if 
vitiated —5\ 537, if cures defect. 

Where in respect of an offence under the Child 
Marriage Restraint Act the accused are tried and 
convicted without a preliminary enquiry being 
held as required by S. 10 of the Act, and 
no prejudice had thereby been caused to the 
accused, the trial and conviction is not on 
that ground in any way vitiated and the defect is 
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cured by S 537, Cr. P. Code. (Gruer. J.) Empe¬ 
ror v. Mehtar Dhanwa. I.L.R. (,1940) Nag. 488 
=1940 N.LJ. 224. 

-Ss. 10 and 11—Scope—If mandatory— 

Non-compliance—Effect on trial—If irregularity ; 
curable by S. 537, Cr P. Code. See Cr. P. Code, ; 
S. 537. 20 N.L.J. 115. j 

-S. 10— Scope — Non-compliance—Failure to 

hold preliminary inquiry — Conviction—If liable to 
be set aside—Failure of accused to object to trial 
-Effect. 

S 10 of the Child Marriage Act no doubt re¬ 
quires that a preliminary inquiry must be held. 
But where a Court finds that there is a prima facie 
case and also holds the offence established after 
a proper trial, it cannot be held that the convic¬ 
tion must be set aside for the technical reason 
that no preliminary inquiry was held as required ; 
by S. 10. This does not mean that Magistrates ; 
arc entitled to disregard the provisions of S. 10 1 
But where the accused does not object to the 1 
trial, he cannot benefit by an objection which is I 
entirely technical in its nature. ( Agarwala , J.) ! 
Harihar Tuvari v. Ei wari Gopf.. 184 I.C 230 
=6BR 24=40 Cr.L.J. 887 (1)=12R.P 231=; 
1939 P.W.N. 670=20 Pat.L.T. 495=A.I.R. 1939 , 
Pat. 525. 

—— S. 10— Scope — Omission to hold enquiry — 
Effect of. 

S. lOof the Child Marriage Restraint Act is 
mandatory and clearly prohibits a Court from 
taking cognizance of an offence under the Act 
without a preliminary inquiry being held. A 
process issued without holding an inquiry as re- 

mV 1F 1 ky S. 10. is therefore unauthorised and 
illegal, ^ondrang Rao, J ) Jac.cu Naidu, 
183 I C 581 = 12 R.M. 343 (1)=40 Cr.L 
J-*}?Cl)=19 3 9 M W.N 411=1939 M.Cr.C 139 

M 4 L J*900 552=AXR ' 939 Mad< 530 =< 1939 ) 1 
— S. 11—Security bond defective—Trial, if 

vitiated. * * 

The mere fact that the security bond executed 
by the complainant under S 11 of the Child 
Marriage Restraint Act is defective does not 
affect the merits of the case and, therefore, does 

T *r» R» ,e the Vi*l- ( i Kina ‘ CJ) Bachchu 
Lal*. Emperor. 12 Luck. 263=162 I C 389 ( 2 ) 

-?936°6 3 I 76 lT, 3 L Cr 1 ^ 66 °= 1936 O W 3 N £o 

oidh 6 3li L R 254=1936 Cr C - 712=A.I.R. 1936 

r^h IT F .^ ND —Assignment of rights by subs¬ 
criber with consent of stake-holder—Suit by 
assignee for declaration of rights as assignee— 

to d ^laration as against 
L W h 7°04 er ' Ste SpECIFIC Act, S. 42. 44 


ATuri" Successful bidder—Receipt of bid 
amount-Mortgage bond by bidder and her sons 
to secure payment of future subscriptions-Cons- 
trnction of—Kurt collapsing after two or three 
instalments—Bond assigned to another by stake¬ 
holder—Suit by assignee for return of bid amount 
less amounts subscribed—Maintainability 
One/? had been conducting a kuri chit with 
18 members which was expected to run for 18 

hoM?i S l defe , nd ? nt was a subscriber 
bid trVi fi ke . tS a ? d bec ? me the successful 

th ?Sf StaUCUon -r As per ^e chit fund 

rules she got the money after executing a secu- 
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rity bond to the stake-holder R, along with her 
sons the other defendants under which the pro¬ 
perties of P’s sons were mortgaged to K to 
secure the payment by V of the future instal¬ 
ments of subscriptions due by her. The chit 
thereafter was conducted only for two more 
years. R assigned his rights under the security 
bond executed by the defendants and the assignee 
sued the defendants on the mortgage to recover 
the amount. 

Held, that the security bond in suit must be 
interpreted in the light of the rules of the chit 
fund, and the obligations undertaken by it were 
not repayment of trie benefit already received but 
the payment of future subscriptions, that a 
reasonable interpretation of the bond as against 
the sons of the 1st defendant, who were not par¬ 
ties to the chit fund arrangement could only be 
that it was intended to secure the 1st defendant's 
obligation on the assumption that the chit fund 
would run its normal course ; and therefore the 
suit brought before the termination of the kuri, 
on the basis that the kuri had callapsed, and that 
the benefited subscribers should refund the 
amount drawn by them with interest subject to 
their right to take back the amounts actually 
subscribed by them with a certain rate of interest, 
must fail ( Varadachariar and Mocked, J J.) 
Maruda Konar v. Veerammal. 168 I.C. 402=9 
R.M. 571 = 1936 M.W.N. 1370=44 L W. 710= 
A I R 1936 Mad. 985=(1937) 2 M LJ. 17. 

-- —Nature of transaction—Agreement by sub¬ 
scriber to pay subscription—Breach-Suit by 
stake-holder—If one for specific performance of 
contract to lend — Maintainability. 

Semble. — A. suit by a stake-holder or starter of 
a chit fund for recovery of subscriptions from a 
subscriber cannot be regarded as a suit for speci¬ 
fic performance of a contract to lend. The stake¬ 
holder is not a borrower nor the subscriber a 
lender. A chit fund transaction cannot possibly 
be regarded as in any sense a contract entered 
into by a subscriber to lend money to the stake¬ 
holder. It is more in the nature of a contract on 
the part of the subscriber to pay a certain sum of 
money to the stake-holder under the rules of the 
chit fund; and when he breaks his contract, there 
is nothing at all to prevent the stake-holder from 
suing for the money which the subscriber has 
contracted to pay. ( Beasley , C. J.) Rama- 
nadha Aiyar v. Narayanaswami Ayyar 169 I. 
C. 692=10 R.M. 92=1937 M.W.N. 439=45 L. 
W. 609=A.I.R. 1937 Mad. 364=(1937) 1 M.L J. 
163. 

- Price — Kuri — If a lottery—Suit by subscri¬ 
ber to recover subscriptions paid — Maintainabi¬ 
lity—Penal Code, S. 294- A. 

A kuri or chit-fund, started with the object of 
creating a fund for a temple consisted of 625 
chits, the subscription for each chit being Rs. 3. 
A ticket was to be drawn every month for 50 
months, and the subscriber who drew the winning 
ticket was to be paid Rs. 150, without any liability 
for future subscriptions. After the 50th month 
the non-winning subscribers were to be paid 
Rs. 150 each, i.e., the amount actually subscribed 
by them, in a particular order, and the fund was 
to be closed. The plaintiff who had subscribed 
for two tickets for 45 instalments and who had 
not won a prize sued the promoters of the fund 
for recovery of the amount subscribed by him the: 
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kuri having terminated after the 45th month. 
The defendants pleaded that the Kuri was a 
lottery and the suit was not maintainable. 

Held, (per Cornish, Varadachariar t Wadsworth 
and Lakslimana Rao, JJ.), (1) that the chit-fund 
was a lottery within the meaning of S 294-A, I P. 
Code, and that the keeping of a place for conduct¬ 
ing the kuri, and the publication of the same, 
were sufficient, so far as the promoters were con¬ 
cerned, to bring the matter within S. 294-A, I.P. 
Code; (2) that the suit was maintainable be¬ 
cause the subscribers, of whom plaintiff was one 
were not guilty ; the suit not being one for reco¬ 
very of the prize or for enforcement of the other 
terms of contract but for refund of money paid 
was not one for enforcement of an illegal con¬ 
tract ; (3) that the doctrine of in pari delicto would 
not apply so as to disentitle the plaintiff from 
suing; (4) that the claims of the subscribers 
would be governed by S 84, Trusts Act; and (5) 
that in so far as the term of the contract made 
the liability of the promoters specific in the case, 
their personal liability was not excluded. 

Per Venkataramana Rao, J. —The chit-fund 
in question was not a lottery, so as to constitute 
an offence under S. 294-A, I. P. Code, and that 
the plaintiff was clearly entitled to get back the 
subscriptions paid by him and also to get a personal 
decree against the promoters, and the case would 
be governed by S 84, Trusts Act ( Cornish, 
Varadachariar, Wadsworth, Venkataramana Rao 
and Lakshmana Rao, JJ.) Sesha Aiyar v. 
Krishna Aiyar. 59 Mad. 562=162 I.C. 68=8 
R.M 908=43 L.W. 77=1936 M.Cr.C. 98=1936 
M.W.N. 89 (2)=A,I.R. 1936 Mad. 225=70 M. 
L.J. 36 (F.B ). 

- Rules — Construction—Company carrying on 

chit fund — Auction—Bidders required to execute 
bonds for future subscriptions—Provision for 
payment of price amount on furnishing of secu¬ 
rity and execution of bond within two months — 
Company ceasing to carry on business within two 
months of bid — Effect. 

The rules of a chit fund conducted by a com¬ 
pany provided, inter alia, that the respective 
successful bidders would be given their prize 
amounts (chit-amount-less discount) on their 
furnishing security to the satisfaction of the com¬ 
pany for payment of future subscriptions, that if 
they failed to furnish security and execute the 
necessary bond within two months from the date 
of auction, the prize amount might, at the option 
of the company, be retained by the company or 
given to any other person prepared to furnish 
security, etc. There was also another rule which 
provided that the successful bidders were 
entitled to receive payment of the prize amount 
one week after the date of the next instalment. 
It was further provided that if through default 
of the company the chit should collapse, the sub¬ 
scribers who had won and received prizes would 
be bound to pay their subscriptions only on the 
dates on which subscriptions would have fallen 
due if the chit had not collapsed. 

Held, that the time within which a successful 
bidder should furnish security was two months, 
and no default would be committed by a success¬ 
ful bidder until two months had elapsed from the 
auction. If the company in fact ceased to carry 
on business, a successful bidder in an auction 
held by the company within two months prior to 
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the date of cessation of business would not be in 
default if he failed to furnish security to obtain 
the prize money; and in respect of such an 
auction held within two months prior to the date 
of the company ceasing to carry on business, no 
discount should be debited against the successful 
bidders during that time. ( Gentle, J.) Sundara- 
varadan v. Narasimhachari. 1940 M.W.N. 
545. 

--Stakeholder taking mortgage security bond 

from successful bidders—Effect of—Trust—In¬ 
solvency of stakeholder and sale of his proper¬ 
ties by receiver—Suit by purchaser on security 
bonds—Maintainability. See Trusts Act, S. 59. 
1938 M.W.N. 523. 

CHOTA NAGPUR ENCUMBERED ES¬ 
TATES ACT (VI OF 1876 )—Object of. 

The object of the Chota Nagpur Encumbered 
Estates Act is to protect the estate and at the 
same time do justice to its creditors by adminis¬ 
tering it in such a manner as to satisfy all claims 
against it in respect of debts antecedently incurred 
by the proprietor. For these claims all other reme¬ 
dies are barred except one which is to apply to the 
manager and get the debt entered on the schedule 
of debts and paid by the manager; failing re¬ 
course to this procedure, not only all remedies 
are barred, but the debt itself is barred. The 
aim of the whole proceedings is to hand back the 
property to the proprietor unencumbered by any 
of his old liabilities. ( Dhavle and Rowland, JJ.) 
Beni Madhab Mahtov. Ganesh Sincii Sardar. 
16 Pat 459=1937 P.W.N. 392=18 Pat L.T. 717 
= 3 B R 801=171 I.C. 65=10 R.P. 162=A.I.R. 
1937 Pat. 486. 

-S. 2-B— Scope — Order under in respect of 

undivided interest of Hindu coparcener — Lega- 

lily. 

The undivided interest of a member of a Hindu 
joint family cannot be protected under the pro¬ 
visions of the Choia Nagpur Encumbered Estates 
Act. The holder of an undivided interest is not 
a holder of immovable property within the mean¬ 
ing of the Act. An order of protection under 
S. 2-B of the Act cannot therefore be passed in 
respect of the undivided interest of a member in 
joint family property ( Harries , C.J. and Dhavle, 
J.) Gopal Bux Rat v. Shyambehari Singh. 188 
I.C. 269=12 R.P. 689=6 B.R. 630. 

-Ss. 3 and 7— Relative scope and effect of . 

S- 7, Chota Nagpur Encumbered Estates Act, 
expressly declares that every debt or liability 
other than those mentioned in the section and 
which is not duly notified to the manager shall be 
barred. S. 3 merely bars all proceedings pending 
in Courts and institution of new proceedings »n 
respect of such debt during the continuance of 
the management of the estate of the proprietor 
under the Act. S. 7 thus does, not merely, like 
para. 1, S. 3, create a bar not restricted to the con¬ 
tinuance of the management, but takes away the 
very foundation for any proceedings by the cre¬ 
ditors after the release of the estate ( Dhavle ana 
Rowland, JJ.) Beni Madhab Mahto v. Ganesh 
Singh Sardar 16 Pat 459=18 Pat.h.T. . 717 —- 
3 B.R. 801=171 I.C 65=10 R.P. 162=1937 F. 
W.N. 392=A.I R. 1937 Pat. 486. , , . it 

-S.3 (b)— Scope—Mortgagor s estate taken 

under management under Act pending appeal t r . 0 ** 
decree on mortgage — Decree—Execution agatt 
manager. 
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Pending appeal from a decree on a mortgage 
against the mortgagor proprietor, the mortga¬ 
gor’s estate was taken under management in 
accordance with, the provisions of the Chota 
Nagpur Encumbered Estates Act, and the mana¬ 
ger was made a party to the appeal. On appeal 
being dismissed, the decree-holder sought to exe¬ 
cute it against the manager as he was made a 
party to the litigation. 

Held, that the decree could not be executed 
against the manager as the decree was not on a ; 
debt contracted by the manager, but by the pro- j 
prietor himself. ( Dhavle and Rowland, JJ.) Beni ( 
Madhab Mahto v. Ganesh Singh Sardar. 16 
Pat 459=1937 P.W N. 392=18 Pat.L.T. 717=3 

B. R. 801=171 I.C. 65=10 R.P. 162=A.I.R. 1937 
Pat. 486. 

-(as amended by Act VIII of 1922), S. 12, 

paras. 1, 2, 3.and 6— Applicability—Restoration of 
estate to proprietor—Revival of debts. 

S. 12, para6, Chota Nagpur Encumbered Estates 
Act, does not apply to a case to which para. 2, as 
amended by Act VIII of 1922, does not in terms 
apply. The revival of debts is expressly confined 
to the case dealt with in para. 2, S. 12 There is no 
revival of barred proceedings and debts if the 
restoration takes place under para. 1 or under 
para. 3, S 12. (Dhavle and Rowland, JJ) Bf.ni 
Madhab Mahto v. Ganesh Singh Sardar. 16 
Pat. 459=18 Pat. LT. 717=3 B R. 801=171 I. 

C. 65=10 R.P. 162=1937 P.W.N. 392=A.I.R. 
1937 Pat. 486. 

S. 12-A— Applicability — Execution sale — 
Sanction of Commissioner — Necessity. 

A sale in execution of a decree is an alienation 
within the meaning of S. 12-A of the Chota Nag¬ 
pur Encumbered Estates Act and an execution 
sale held without the sanction of the Commis¬ 
sioner is void. (Wort and Agarwala, JJ.) Maha- 
deo Prasad v. Bhagwat Narain. 177 I.C. 810 = 
5 B.R. 18=11 R.P. 187=1938 P.W.N, 400=A I 
R. 1938 Pat. 427. 

-S. \2-A—Construction—“Holder”—Appli¬ 
cation by manager of Hindu joint family as mana¬ 
ger for protection—Effect—Whole family—If 
holders—Mortgage by some members of family 
without sanction—Validity of. 

The word “holder” in S. 12-A of the Chota 
Nagpur Encumbered Estates Act is expressly 
used to mean a landholder who has a title to the 
property in question as owner in possession. It 
is a compendious way of describing the pro¬ 
prietors or owners of the estate which is going 
to be assumed charge of. It is not confined to a 
single person, and is capable of including a joint 
Mitakshara Hindu family. Where ' the estate 
belonging to a joint Hindu family is placed under 
the mana 6 emen t of the Collector or some other 
officer under the provisions of the Act upon the 
application of the person who happens to be the 
karta of the family, he being described as a 
“holder” in the notification issued under S. 2, the 
disqualification referred to in S. 12-A of the Act 
applies not merely to the karta who has made 
the application but extends to the entire body of 
the co-parceners. The members other than the 
karta are no less “holders” of the estate, as the 
•description given to the karta in the notification is 
given only in a representative capacity and must be 
neld to apply to the entire family. There is noth- 
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ing in the Act to prevent the manager of a joint 
Hindu family from applying for protection under 
the Act on behalf of the entire family, and where 
such an application is made by him in a represent¬ 
ative capacity, the whole family and not he alone 
must he deemed to he the holder of the estate. Nor 
is there anything in the Act to suggest that a Mit¬ 
akshara joint family is not entitled to protection 
under the Act. A mortgage executed by a mem¬ 
ber of the family without sanction is therefore 
invalid under S. 12-A and no mortgage decree can 
be passed on such a mortgage. (l : a.zl Ali and 
Manohar Lall, JJ.) Kameshwar l ‘aval Singh 
v. Ram Dass Sahu. 18 Pat. 434=184 I C. 597 
=12 R.P. 255=6 B.R. 56=1939 P W N. 273=20 
Pat.L.T. 619=A.I.R. 1939 Pat. 451. 

-S. 12-A —Sales in execution come under 

S. 1 2-A. 

Sales in execution come within the provisions 
contained in S. 12-A, Chota Nagpur Encumbered 
Estates Act. (Wort, Ag.C.J. and Manohar Lall, 
J ) Mr. Sumitra Kuer v. Bhagwat Narain 
Singh. 180 I.C. 736=5 B.R. 482=11 R P. 530= 
A.I.R. 1939 Pat 19. 

-S. 12-A— Scope of — Mortgage without 

sanction—Right to personal decree. 

) S. 12-A of the Chota Nagpur Encumbered 
Estates Act only prohibits an alienation of the 
property concerned or the creation of a charge 
thereon, it does not debar the persons affected or 
disqualified from borrowing money. Though 
therefore a person taking a mortgage from a dis¬ 
qualified person cannot get a mortgage decree, he 
is entitled to enforce the personal covenant in the 
mortgage deed and to get a personal decree pro¬ 
vided his claim is made within the period of limi¬ 
tation. (Facl Ali and Manohar Lall, JJ.) Ramesh- 
war Dayal Singh v. Ram Dass Sahu. 18 Pat. 
434=184 I.C. 597 = 12 R.P. 255=6 B.R. 56= 
1939 P.W.N. 273=20 Pat.L.T. 619=A.I.R. 
1939 Pat 451. 

-S 21-B— Construction and scope — Party to 

litigation represented by manager—Death of — 
Failure to implead heirs — Abatement—Presence 
of manager on record—If prevents abatement. 

The fact that a party to a suit or appeal is re¬ 
presented by a manager under the Chota Nagpur 
Encumbered Estates Act does not dispense with 
the necessity of bringing on record his legal re¬ 
presentatives on his death within the prescribed 
period of limitation. Though the manager con¬ 
tinues on the record he only represents the holder 
for the time being, and not as principal. If there¬ 
fore the heirs of the deceased holder are not im- 
j pleaded there would be abatement though the 
manager is on record and though lie will have to 
represent the heirs also. (Harries, C.J. and Fad 
Ali, J.) Mahomed Murtaza v. Cyril Indernath 
Day. 19 Pat. 111=12 R.P. 407=185 I.C. 671= 
6 B.R. 232=A.I.R. 1940 Pat. 482. 

CHOTA NAGPUR TENANCY ACT (VI OF 
1908), S. A—Applicability — Person inducted on 
land by co-sharer thicadar without consent of 
others—Status of. 

Under the Chota Nagpur Tenancy Act non¬ 
occupancy rights can arise only in the case of a 
holding which means “parcel or parcels of land” 
which is the subject-matter of a separate tenancy 
and not an undivided share. Hence a person who 
has been inducted on the land by one of the co- 


°55 QXJINQUENNIAL DIGEST, 1936—1940 856 

C ?° c TA NAGPURTENANCY ACT ( 1908 )' CHOTA NAGPUR TENANCY ACT (1908), 
S. 5. S 46. 


sharer thicadars without the consent of others is 
not a non-occupancy raiyat. (IVort and Manohar 
Lall, JJ.) Narayan Ram Sahu v. Kartic Singh. 
174 I.C. 207—4 B.R. 411=10 R.P. 487=A.I.R. 
1938 Pat. 113. 

—-S. 5— Tenure-holder and raiyat— Distinc¬ 

tion — Test—Patta granting all rights in land 
except right to receive rent—If tenure or occu¬ 
pancy raiyati— If protected from avoidance under 
S. 208. 

The question whether a tenant is a raiyat or a 
tenure-holder depends ultimately upon the ques¬ 
tion of facts and the Court must look to the 
attendant circumstances and the terms of the 
grant pr lease. No importance should be attach¬ 
ed to the mere form of the kabuliyat or to the 
use of the word 'cultivator' in it. Nor is fixity of 
rent any criterion, for a raiyati holding may be 
held at a fixed rent equally with a tenure. There 
is of course nothing in the Chota NagpurTenancy 
Act which is inconsistent with there being a raiyat 
at fixed rate though the Act itself does not men¬ 
tion such a class of raiyat. Such a raiyat would 
under the Act be an occupancy raiyat with all its 
incidents, rights and liabilities but cannot have the 
special right given to a raiyat at fixed rate by the 
Bengal Tenancy Act. There is, again, under the 
Chota Nagpur Tenancy Act, no presumption as to 
a tenant being a tenure-holder or a raiyat, as the 
case may be. arising on the basis of area, unlike 
under the Bengal Tenancy Act. One of the inci 
dents of a raiyati under the Chota Nagpur Ten¬ 
ancy Act is that if a raiyat dies intestate leaving 
no heir, the right comes to an end. Where there 
is an out and out transfer of land under a patta 
which in unequivocal terms grants to the lessee 
all the rights in the land except the right to 
receive the rent payable to the superior landlord, 
the only reservation being a quit rent of Rs. 21 
per annum, the tenancy created cannot be said to 
be a raiyati tenancy ; the grantee is a tenure-holder 
within the meaning of S. 5 of the Chota Nagpur 
Tenancy Act. The grantee has no occupancy 
right which is protected under S 208 of the Act, 
and the lease can therefore be avoided under 

S. 205. ( Khaja Maliammad Noor, J.) Bux Jag- 

damba Prasad v. Mahanand Ojha. 18 Pat.L. 

T. 206. 

-S. 6—“ Cultivation”—Tenant taking settle¬ 
ment for gathering fruits from existing orchard — 
If raiyat. 

There is no difference between taking settle¬ 
ment of land for purpose of planting an orchard, 
which may be held to be cultivation, and taking 
settlement of a land upon which an orchard al¬ 
ready exists: in other words, taking settlement 
for gathering all the fruit from an existing orch¬ 
ard. (IVort and Rowland, JJ .) Kamakya Narain 
Singh v. Inderman Ram Sahu. 162 I.C 981=8 
R.P. 601 = 1936 P.W.N. 463=A I.R. 1936 Pat. 
265. 

--S. 14— Scope — Tenure-holder creating zar¬ 
peshgi—Death of tenure-holder without heirs — 
Resumption by owner and grant of zarpeshgi to 
another—Suit by latter to eject original zarpeshgi- 
dar — Competency. 

The landlord granted a certain tenure to a per¬ 
son who created a zarpeshgi in respect of the 
land. On the death of the tenure-holder without 
heirs, the landlord resumed the land and granted 


a zarpeshgi to another. The new zarpeshgidar 
sued for possession of the land from the original 
zarpeshgidar and the landlord was impleaded as 
defendant. 

Held, that even though the landlord was not 
plaintiff, the suit was properly constituted and 
that even if the landlord was not impleaded the 
plaintiff as the transferee of the landlord could 
equally enforce the rights under S. 14 just as 
much as the landlord. (Rowland, J.) Bhairoda- 
yal Sahu v. Jageshwar Sahu. 174 I C. 627 
=4 B.R 464=10 R.P. 540=A.I.R. 1938 Pat. 118. 

-;S. 21 (b)— Construction —‘ Irrespective 

meaning of. 

The word 'irrespective’ in Cl. (b) of S. 21 of 
the Chota Nagpur Tenancy Act cannot be held to 
mean‘subject to’. (IVort, Ag.C.J. and Manohar 
Lall. J.) Ramjap Dube v. Jagadish Chandra 
Deo Dhabal. 178 I C. 274=11 R.P. 237=5 B. 

R 78=A.I.R. 1939 Pat 161. 

-S. 22—Breach of—Finding that land had 

been rendered unfit for tenancy—Interference in 

second appeal. See C. P. Code, S 103— Finding 
of fact—Finality. 178 I.C. 274=A.I.R. 1939’ 
Pat 161. 

-Ss. 46 and 47— Mortgage of occupancy 

homcstead^-Suit on and decree—Execution sale — 
Legality—Duty of Court. 

It is true that under S. 46 of the Chota Nagpur 
Tenancy Act, an occupancy tenant can mortgage 
his homestead land forming part of his holding 4 
for a period not exceeding five years. But the, 
holding or any portion of it cannot be sold in 
execution of a decree that might be passed on 
the mortgage Once it is found that the lands 
sought to be sold form a raiyati holding, the 
holding cannot be sold and it is the duty of the 
Court to give effect to the plain provisions of 
S. 47, whether or not the judgment debtor objects 
to the sale. (Macpherson and Fasl AH, JJ.) Mt. 
Jamuni v. Bholaram. 15 Pat. 414=165 I.C. 
574=9 R.P. 181 = 17 Pat.L T. 650 = 1936 P.W. 

N. 710 = A.I.R. 1936 Pat. 561. 

-Ss. 46 and 47— Scope and effect—Mort¬ 
gage of raiyati laud in contravention of law-—Vali- 
dity — Subsequent change of land from raiyati to 
chhaparbandi— If validates transaction. 

A mortgage entered into in violation of S. 46 
of the Chota Nagpur Tenancy Act cannot under 
S. 46 or S. 47 of the Act form the basis of a valid 
decree for sale. The fact that subsequent to the 
mortgage transaction the mortgaged property has 
ceased to be raiyati land and has become chhapar¬ 
bandi will not validate a transaction in respect of 
the land which was invalid previously. (Agar- 
wala and Roiuland, JJ ) Maksudan Lal Sahu 
v. Niranjan Nath Das. 19 Pat. 507=187 I.C. 
266=12 R.P 575=21 Pat.L.T. 219=6 B.R. 446- 

— A TR 1 Q4fl Paf- 4Q4 

———S. 46 (2) —Applicability — Occupancy tenant 
— Sub-lessee from, erecting buildings—Liability to 
ejectment by landlord. A 

S. 46 (2) of the Chota Nagpur Tenancy Act 
entitles a landlord to maintain a suit as against 
persons taking a lease from occupancy tenants. 
Sub-lessees from occupancy tenants who erect 
buildings on the land after the sub-lease are ] iab 
to be ejected by the landlord under S. 46 of t ie- 
Act. (Das and Ross , JJ.) Gob 1 nda Koet v- 
Shiba Prosad Singh. 18 Pat.L.T. 374. 
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-S. 47— Applicability. 

Land which is merely part of the compound of 
a house and shop does not come within the pur¬ 
view of S. 47 of the Chota Nagpur Tenancy Act 
and is therefore not exempt from sale in execu¬ 
tion. ( Agarwala and Madan, JJ.) Ghasiram 
Marwari v. Shiba Prasad Singh. 16 Pat. 316= 
1937 P.W.N. 521 = 169 I.C 872=3 B.R 638=10 

R. P. 55=18 Pat.L.T. 341=A.I.R. 1937 Pat. 321. 

-S. 47— Scope and object of — Sale of raiyati 

lands in execution of decree in mortgage — Per¬ 
missibility. 

The object of the Chota Nagpur Tenancy Act 
is to prevent the improvident raiyats of the area 
governed by the Act from mortgaging their pro¬ 
perty in time of need and from having their race 
gradually displaced by more or less wealthy 
persons from other parts of the country. Such 
lands cannot be sold in execution of a decree. 
( Courtney-Terrell, C.J. and Kulwant Sahay. J.) 
Manu Manual v. Jugal Kishore. 18 Pat.L.T. 
430. 

-(as amended in 1938), S. 63 —Applicability 

—Offence when committed. 

S. 63 (1) (a) of the Chota Nagpur Tenancy Act 
makes it an offence for the landlord or his agent 
to levy certain due, and it is no offence if the 
person levying is neither a landlord nor a land- 
lord’s agent. ( Harries, C.J. and Manohar Lall, 
J.) Angelo v. Kandan Manthi. 185 I.C. 738= 
6 B.R. 241=12 R.P. 440=1940 P.W.N. 233= 
41 Cr.L.J 221=A I.R. 1940 Pat. 316. 

-S. 63 (1) (a )—-Scope — Offence under—Trial 

— Procedure—Criminal Procedure Code — Appli¬ 
cability—Cr P. Code, S. 197. 

There is nothing in S. 63 of the Chota Nagpur 
Tenancy Act which deprives the ordinary Crimi¬ 
nal Courts of jurisdiction to try all offences under 
that section. S. 63 (1) (a) creates an offence, and 
prima facie the Code of Criminal Procedure in¬ 
cluding S. 197, Cr. P. Code, will apply to the 
trial of such an offence, as there is nothing in 

S. 63 which deals with the method of investiga¬ 
tion and trial Nor does S. 258 of the Chota 
Nagpur Tenancy Act deprive a Criminal Court of 
its jurisdiction to try a criminal offence. It only 
contemplates proceedings of a civil nature. 
< Harries, C. J. and Manohar Lall, J ) Angelo v 
Kandan Manji. 185 I.C. 738=6 B.R 241=12 
R.P. 440=1940 P.W.N. 233=41 Cr.L.J. 221 = 
A.I.R 1940 Pat. 316. 

--S. 64—Applicability—Land held by occu¬ 
pancy raiyat forpurpose of cultivation—Bulk of 
land brought under cultivation—Trespasser 
reclaiming part of area—Status of—Right to 
remain in possession as against occupancy raiyat. 
See Limitation Act, Art. 142. 1938 PWN 
194=19 Pat LT. 133. 

-Ss. 64, 65 and 66— Applicability and scope — 

■Occupancy raiyat—Dispossession from plot of 
korkar land—Suit for declaration of title and for 
possession from trespasser within 12 years of dis¬ 
possession—Plea of conversion into paddy land 
and acquisition of occupancy rights—Sustainabi¬ 
lity. 

It is not intended by the Chota Nagpur Ten¬ 
ancy Act that an occupancy raiyat should be 
•deprived of his land by a person who trespasses 
upon it and converts it into paddy land, unless, of 
course, the trespasser acquires a title by adverse 


possession for the statutory period. The Act 
confers occupancy rights on persons to whom 
S. 64 of the Act applies. In a suit by a raiyat 
for a declaration of his title to and for possession 
of a plot of land which lie alleged was part of his 
raiyati holding and from which he alleged dis¬ 
possession of himself by the defendant, the latter 
pleaded that lie had converted the land which 
was korkar into paddy land and had therefore 
acquired occupancy rights in the same under S. 64 
of the Chota Nagpur Tenancy Act. The suit 
was admittedly within 12 years of the disposses¬ 
sion of the plaintiff. 

Held, that S. 66 was a bar to the acquisition of 
korkar rights in the disputed land and barred the 
defence. 


quaere .— vv net tier 05 applied to the land of 
a tenant. (Agarwala and Madan, JJ.) Bara 
Chhatu Ivajwar v. Ananda Kajwar. 170 I C 
94=10 R P. 74=3 B R. 655 = 18 Pat.L.T. 275= 
A I.R. 1937 Pat. 367. 

-S. 64 —No occupancy right under another 

occupancy raiyat —Acquisition of— If recognised. 

Obiter .—There cannot be the acquisition of an 
occupancy right under another occupancy raiyat. 
A right of occupancy under a landlord is a right 
subordinate to him, but if such a right is acquired 
against a man who himself is an occupancv raiyat 
the right so acquired is the complete annihilation 
of right of the r iyat and that can only he acquir¬ 
ed after 12 years under the general law. So if 
a man trespasses upon the holding of an occu¬ 
pancy raiyat and makes korkar therein, he 
acquires no occupancy right even if no application 
for ejectment is made within two years of the 
commencement of the korkar. (Mahomed Noor 
J.) Chandra Mohan Singh v. Batu Mian’ 
170 I C. 385=3 B.R. 711 = 10 R.P. 118=A T R* 
1937 Pat. 422 L ' 


S. 64—Pardhani village—Right of proprie¬ 
tor to settle land—Position of pardhan. 

No doubt, a proprietor has a right to settle his 
land in any way he likes, but this right is subject 
to the right which others have acquired either 
by contract or custom. The position is similar 
to the position of a proprietor who creates a 
tenure and thereby limits his right over the land 
of such a tenure. Pardhani villages are some¬ 
thing like tenures though not exactly so. A Par¬ 
dhan partakes the position of a tenure-holder and 
also of a raiyat of a privileged class in respect of 
the lands actually held by him. He is for some 
purposes an agent of the proprietor, though of 
course a hereditary agent not removable accor¬ 
ding to the will of the proprietor. At the same 
time, he is for certain purposes an agent of the 
raiyats also and custodian of their interest. When 
a village is Pardhani, it is obvious that the rights 
of the proprietor in that village must be subject 
to the rights of the pardhan and of the raiyats of 
the vdlage of which the pardhan is the custodian. 
Under S. 64 of the Chota Nagpur Tenancy Act, a 
custom is recognized under which raiyats are 
entitled to bring land under cultivation without 
the consent of the landlord This clearly shows 
ihat the legislature has recognized custom in 
derogation to the theoretical right of the land¬ 
lord. Where, therefore, the entries in the record- 
of-rights show that the pardhan has a right to 
settle the uncultivated lands of the village and 
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that the raiyats can reclaim the land with his 
permission, the rights of the proprietor to re- 
claim the waste lands of the village are subject 
to the consent of the pardhan, and the proprietor 
cannot make a raiyati settlement of the land 
ignoring the pardhan. (Macpherson and Moham¬ 
mad Near. JJ. ) Chand Mul v ) SIaku Manihi, 
163 I.C 24=8 R.P. 623=17 Pat.L.T. 467=1936 

P W.N. 493=A.IR 1936 Pat. 508. . 

__Ss 64 ( 3 ) and 67 —Person reclaiming land 

belonging to another — If acquires occupancy 

" A person who prepares a paddy field by reclai¬ 
ming land belonging to another acquires an occu¬ 
pancy right therein, even though his reclama ton 
involved a trespass on the land of the other. 
(Dhavle J ) Doman Mia v. Gunaram Mahata. 
I C 350=8 R P 274=A.I.R 1936 Pat 39. 

_.g qQ—T enant transferring holding—Misuse 

by transferee—If incapable of remedy. 

S 69 of the Chota Nagpur Tenancy Act cannot 
be construed to mean that when a tenant has 
transferred his holding, whatever the nature of 

the use or misuse of it is, it becomes incapable ol 
being remedied. It is rather the nature of the 
misuse to which the section is directed and not 
to the person who is guilty of the misuse. If, 
therefore, a tenant transfers his holding to 
another person and the 1 itier builds a house on it 
contrary to the terms of the tenancy, the misuse 
i, capable of remedy. (U'ort. Ag C.J .) Surja 
floRAiN v. Gnanendra Nath Banerji. 5 15 K 
237=179 I.C. 482=11 R.P. 380=A.I.R. 1939 

Pat.J. 49. 72 ^— Scope — Partial surrender of 

h Id *yi 

°S.72 (S) contemplates cases of partial surren¬ 
der of a holding by arrangement between a raiyat 
and his landlord (Agarvjala J ) Ram. Ranjan 
Ray v. Haku Mian. 159 I.C. 490 (2)—8 R.P. 
284 =A.I.R. 1936 Pat. 52. 

__S. 74 A— Appointment of village headmen 

_ Power of Deputy Commissioner—Surrender of 

tenancy by the last headman—Effect of. 

The Deputy Commissioner can appoint a village 
headman on an application under S. 74-A of the 
Chota Nagpur Tenancy Act, even though the last 
headman had surrendered his tenancy. The 
village headmanship is a tenancy to which an 
office is attached or vice versa and in which not 
only the headman but the raiyats are also inte¬ 
rested. A headman may surrender his own 
interest but he cannot surrender interest of his 
successors nor can he terminate the tenancy ami 
deprive the raiyats of their customary right to 
have a headman. (Macpherson and Mohammad 
Noor. JJ.) Jacdish Chandra Deo t/. Shankar- 

SHAN Bhumij 15 Pat 488 — i y^ 7 Svr 58 ?^ 8 A T* 
552=17 Pat L.T. 445=1936 P.W.N. 421=A.I. 

R. 1937 Pat. 202. 

_S. 74 (a)— Interpretation — Application 

under—Limitation — S. 231, if applicable. 

S. 74 (a) according to ordinary interpretation s 
not dealing with a cause of action at all, it is 
defining the right to apply to the Deputy Com¬ 
missioner to make an appointment of a village 
headman in the event of a vacancy and that appli¬ 
cation may be made either by the landlord or by 
the tenants. It presupposes that there is a custom 

requiring the appointment of a village headman 
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S. 74-Aj 

and what is dealt with by the section is not in the 
nature of a litigation o r a dispute, but jt is the 
calling into operation of an administrative duty 
on the part of the Deputy Commissioner. It 
would appear, therefore, more natural to say that 
as there is not in the strict sense a cause of action 
under S. 74 (a) but merely a right to invoke an 
administrative operation which may be exercised 
by either the landlord or the tenants, S. 231 is 
incapable of application. Even assuming that 
S. 231 does apply, the right of application under 
S.74 (a) must be construed as a continuing right 
which endures as long as there is a vacancy. This 
would fit in with the exigencies^ of the case and 
indeed with the language of S. 74 (1) which does 
not fix any specific time at which the application 
should be made and accordingly from which the 
period of limitation would run. On the contrary 
the section makes the right of applying condi¬ 
tional on a state of facts, namely where a tenancy 
has been vacated. While that condition exists 
there is no ground for fixing: on any specific 
moment of time. (Lord Wright ) J agadish 
Chandra Deo Dhabal Df.b v. Santal. 17 Pat. 
110=172 I.C 649=19 Pat.L.T. 74=1938 O.L R. 
53=1938 P.W.N. 107=1938 A L.R. 71=4 B.R. 
234=1938 O WN. 52=10 R.P.C. 156=67 C. 
L.T 179=32 S.L R. 298=A.I.R. 1938 P.C. 61 = 
(1938) 1 M.L J. 302 (P.C.). 

-(as amended in 1920), S. 74-A—Pradhani 

—Neiv pradhani if to be treated as ancient pra- 

dhani. . 

Pradhani is the cus’om of the locality and when 
a new pradhani is formed and treated as the 
ancient pradhani it will be governed by the same 
custom. So where even though certain newly 
formed pradhani were not in existence in 1788^ 
yet these pradhanis will be governed by the same 
custom if they are treated as the ancient pradhani. 
(Mahomed Noor and Saunders, JJ.) Debnath. 
Mahata v. Jagadish Chandra Deo. 15 Pat. 644 
=165 I.C 378=9 R.P. 176=18 Pat L T. 46=3 
B.R. 44=1936 P.W.N. 885=A I.R. 1936 Pat. 
563. 

-Ss. 74-A and 208—Pradhani rights—Nature 

of—If liable to be sold in execution of decree for 

^Though the pradhans recorded in satwalipis 
are tenure-holders in their relations to the su¬ 
perior landlord, they are also his permanent 
agents for certain purposes, as for instance* for 
the supply of rasad, etc. They are landlords of 
the raiyats of the village and also their headmen 
and holders of an office and are in this capacity 
their representatives. The raiyats are vitally 
interested in having a pradhan who should be 
their headman according to the prevailing 
custom. This right of the raiyats to have a, 
pradhan intervening between them and tne 
superior landlord was recognized by tne legis¬ 
lature in S. 74-A. This section authorises any 
three or more tenants of the village to nave a. 
pradhan appointed by the Deputy Commissioner 
in case there is a vacancy and this they can do 
even if there is a pradhan appointed .by Jthe land¬ 
lord. Hence according to this right of t 
raiyats the pradhans cannot be changed at 
instance of the landlord only and a rl 8 
which third persons are interestedd cannot, t 
fore, be sold behind their back. Hence Pro 
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rights are not saleable in execution of rent 
decree. ( Mahomed, Noor and Saunders, JJ.) 
Debnath Mahata v. Jagadish Chandra Deo. 15 
Pat 644=165 I.C. 378=9 R.P. 176=18 Pat. L. 
T. 46=3 B.R. 44=1936 P.W.N. 885=A.I.R. 
1936 Pat. 563. 

-S. 74-A— Scope—Appointment of village 

headman—Vacancy arising before enactment of 
section. 

S. 74-A of the Chota Nagpur Tenancy Act is 
general, and an appointment of a village headman 
can be made even if the vacancy occurred before 
its enactment in 1920. (Macpherson and Moham¬ 
mad Noor, JJ ) Jagdish Chandra Df.o v. Shan- 
karshan Baumij. 15 Pat. 488 = 162 I.C. 582=8 

R. P. 552=17 Pat. L,T. 445=1936 P.W.N. 421 = 
A.I.R. 1937 Pat. 202. 

- S. 74-A— Scope —Pradhani tenancy — Sale¬ 
ability-Custom allowing —Validity. 

A custom recognizing saleability of pradhani 
tenancy cannot be given effect to as such custom 
is by necessary implication inconsistent with 

S. 74-A of the Act. ( Mahomed Noor and 
Saunders, JJ.) Debnath Mahata v. Jagadish 
Chandra Deo. 15 Pat. 644=165 I.C. 378=9 R. 
P. 176=18 Pat.L T. 46=3 B. R. 44=1936 P.W. 
N. 885=A.I.R. 1936 Pat. 563. 

-Ss. 74-A (5) and 258— Scope—Order of 

Deputy Commissioner appointing a headman — 
Suit for declaration that it is without jurisdiction 
— Maintainability. 

Sub-S. (5) of S. 74-A of the Chota Nagpur 
Tenancy Act does not bar a suit for a declaration 
that the order of the Deputy Commissioner ap¬ 
pointing a village headman under that section is 
without jurisdiction Such a suit is expressly 
permitted by S. 258 of the Act. ( Macpherson and 
Mohammad Noor, JJ.) Jagdish Chandra v. 
Shankarshah Bhumij. 15 Pat. 488=16^ IC 

582=8 R.P 552=17 Pat.LT. 445=1936 P.W 
N. 421=A.I.R. 1937 Pat. 202. 




.... S* 76 Scope Custom of non-transferd- 
bihtyof dwamx tineas'—If affected. 

The non-transferability of ‘dwami thicas’ is not 
inconsistent with any provision of the Chota 
Nagpur Tenancy Act and therefore the custom of 
non-transferability oPdwami thicas’ is not affected 
by S. 76, Chota Nagpur Tenancy Act. ( Mohamad 
Noor,J.) Somar Ham v. Budhu Ram. 171 I C 
115 = 10 R.P. 181=3 B.R. 811=18 Pat. L T 575 
=1937 P.W.N. 446=A.I.R. 1937 Pat. 463. 

--78 -—Object and scope of—Tenant parting 

with raiyati land—Effect on homestead. 

S. 78, Chota Nagpur Tenancy Act, was enacted 
as a protection to the cultivating tenant, so that 
he may not be turned out of his homestead as 
long as he holds his raiyati land. If he parts with 
the raiyati land, his tenancy of the homestead 
becomes subject to the ordinary incidents and 
does not suffice to keep up his status as a raiyat. 
The Legislature could not possibly have meant 
that though a raiyat may hold one homestead 
otherwise than as part of his holding as a raiyat 
and use it for carrying on his cultivation, the 
incidents of his tenancy of some other homestead 
held somewhere else for other business shall be 
regulated bv the provisions of the Act applicable 
to land held by a raiyat. ( Wort and Dhavle JJ.) 
Secretary of State v. Beni Prasad Sahu. ’ 170 
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I.C. 677 = 10 R.P. 138=3 B.R. 748=1937 P W 
N. 649=A.I.R. 1937 Pat. 444. ' * 

-S. 87— Suit under — Scope—Decision in—If 

bars civil suit fur declaration of title and posses¬ 
sions. 258. 

The scope of a suit under S. 87 of the Chota 
Nagpur Tenancy Act is a limited one. Such a 
suit has to be instituted before the Revenue Offi¬ 
cer, and it must be a suit for the decision of a 
dispute regarding an entry made in, or omission 
from, the^ record-of-righls. There is nothing 
either in Ch. XII or in any of the other provi¬ 
sions of the Chota Nagpur Tenancy Act to justify 
the view that a party can be debarred from in¬ 
stituting a suit in the Civil Court to establish his 
title to and recover possession of his properly 
merely because of there having been a proceeding 
under S. 87 with regard to such property. The 
record-of-right does not by itself create or ex¬ 
tinguish title; it is only a piece of evidence, and 
the provisions of Ch. XII of the Act aie intended 
to make it as perfect and immune from attack as 
possible. Under S. 87, a Revenue Officer cannot 
entertain a suit for possession, and the decision in 
a suit under S. ^7 will not bar a suit for posses¬ 
sion or other reliefs which the Revenue Officer is 
not competent to grant. The presumption of 
correctness attaching to the record-of-rights 
does not become irrebuttable after a decision 
under S 87. Consequently S. 258 does not bar a 
civil suit for possession even though incidentally 
it may have to be shown in that suit that the entry 
in the record-of rights is not correct, and the 
consequence of such a suit may be to some extent 
to vary, modify, or even indirectly set aside a 
decision, order or decree of a Deputy Commis¬ 
sioner. (Fa~l Ali and Luby, JJ.) Gobardhan 
Sahu v. Lalmohan Kharwar. 15 Pat 22 9— 
166 I C 86=9 R.P. 252=3 B.R. 120=17 Pat L 
| T. 956=A.I.R. 1936 Pat. 611. * 

—S. 139 (4 )—Scope—Suit by landlord to 
restrain occupancy tenant from using land in a 

™ a o y J t elrimeutal t0 tenancy-jurisdiction of Civil 

A suit by a landlord for ejecting an occupancy 
raiyat for having used the land occupied by him in 
a way to render it unfit for purpose of the ten¬ 
ancy is entertainable exclusively by the Deputy 

Te“Aa. r U " der S ' 139 < 4 >- Chota Nagpur 

rP'! a ‘Z e ~Aether under the Tenancy Law of 
Chota Nagpur, a suit lies in a Civil Court against 
an occupancy raiyat for an injunction to restrain 
h m from using the land in a way detrimental to 
the tenancy. The landlord by bringing such a 

suit circumvents the jurisdiction of the Deputy 

}'?™ in * ssl0ner - (Mohammad Noor and Varma, 

.) Nitai Lal Dutta v. Gobinua Bhushan 

Pat’142 1 I C ‘ 695=8 R P * 469=A.I.R. 1936 

~S 139 (4 A)— Applicability — ‘Trespasser 
meaning of. 

. Legislature intended to provide for 

in S. 139 (4-A), was the class of cases in which 
the person whom it was sought to eject has gone 
upon the land with no sort of right and was a 
trespasser ab initio. So the section would not be 
applicable to the case of persons who were origi¬ 
nally put in possession under a lease. ( Wort and 
Varma, JJ.) Kabir Ram v. Giro Mahto. 16 Pat. 
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*82=19 Pat.L.T. 63=1938 P.W.N. 69=174 I.C 
283=4 B.R. 421=10 R.P. 497 (2)=A.I.R. 1938 

Pat 174. 

_1_S, 139 (5)— Scope -Suit involving question 

of title depending on applicability of Hindu Law 
of Inheritance {Amendment) Act—Jurisdiction of 
Civil Court—If barred. . 

The question as to wnether a party is entitled 
to avail himself or herself of the prov.sions of 
the Hindu Law of Inheritance (Amendment) Act 
in support of his or her title is one which cannot 
he decided in a summary proceeding for posses¬ 
sion in a Revenue Court. S. 139 (5) of the Chota 
Naepur Tenancy Act does not therefore oust the 
jurisdiction of the Civil Court from trying a suit 
involving such a question. (Fur/ Ah, Khoja 
Mahomed Noor, James. Dhavle and Varma.Jn 
Pokhan Dusadh v. Mt. Manda. 16 Pat. 215— 
167 I C 17=9 R.P. 387=18 Pat.L.T. 8=1937 
p W.N. 22=3 B.R. 291=A.I.R, 1937 Pat. 117 

(F B ) 

g 177 — Applicability — Suit commenced 
hofnrr Debuty Commissioner but transferred to 
Civil Court—Procedure—Question of title—A p- 

pea J \TJ Xl ol the Chota Nagpur Tenancy Act 
aopiies only to a case tried before the .Deputy 
Commissioner. It does not apply to a suit which 
though it commenced in his Court has been trans¬ 
ferred under the proviso to S. 139 to a Civil 
Court. In such a suit the question of title can be 
determined and an appeal lies to the Judicial 
Commissioner under the ordinary rules of the 
Code of Civil Procedure which govern the pro¬ 
cedure of the Civil Court, and thence to the High 
Cnurt {Wort, J ) Chintaman Mahton 
Amar"Singh. 179 I.C. 954=5 B.R. 324=11 
£ M p 430=20 Pat.L.T. 16l=A.I R. 1939 Pat. 

369 ' 181 — Applicability—“Decree passed. .. 

under the Act”—Meaning of—Decree not execut¬ 
able under S. 208— Limitation for execution- 

Procedure. 

In order that a decree may be a decree.... 
oassed under the Act," it is not necessary that it 
should be a “rent decree, that is one capable of 
execution under S. 208. There is no basis for 
holding that a decree is not passed under the Act 
unless it is capable of execution by the special 

method set out in S. 208. The Act is a complete 
Code in itself, and it contemplates that all decrees 
passed by the Deputy Commissioner in suits for 
arrears of rent are decrcespassed under the Act, 
irrespective of the manner in which such decrees 
may be executed; and the rule of limitation 
prescribed by S. 181 of the Act will apply. If 
decree cannot be executed under S. 208, the 
decree-holder may, with the permission of the 
Deputy Commissioner, proceed against any other 
property of the judgment-debtor movable or im¬ 
movable, as prescribed by S. 210 (3). It cannot 
be executed by a Civil Court. WacPh'rsoii 
Paul AH, JJ.) Maharaja Pratap U“ a, natk 

feTl^ 0 959=9 A R P 24li A l H 936 P.W.N. 669= 
18 PatX.T 36=3 B.R. 112=A.I.R. 1936 Pat. 

6l5 ' g p i81, 182 and 231— Construction and 

scope— Decree of Deputy Commissioner—Trans¬ 
fer to Civil Court for execution—Legality—Limi- 
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tation for execution—Application to renew old 
execution. 

' S. 182 and the notification regarding maintaina¬ 
bility of an execution case in a prescribed Court 
must be given a wider meaning. It is impossible 
to say that only a Rent Court or a Deputy Com¬ 
missioner can hear proceedings under the Act. 
Hence the transfer of decrees of Deputy Commis¬ 
sioner to Civil Court for execution is legal. But 
when an application for execution is transferred 
to a Civil Court it will not lose its character as a 
proceeding under the Act and will not be govern¬ 
ed by the rules and statutes which regulate the 
procedure of the Civil Court, including the Civil 
Procedure Code and the Limitation Act. The 
limitation for an application to execute a decree 
would be that provided by S. 181, Chota Nagpur 
Tenancy Act, even if the decree has been law¬ 
fully transferred to a Civil Court for execution 
and an application to renew old execution would 
be governed by S- 231. (Varma and Rowland , 
JJ.) Inderjit Nath Sahi Deo v. Maharaja 
Pratap Udai Nath Sah Df.o. 18 Pat. 378=182 
I C 821=5 B.R. 830=1939 P.W.N 641=12 R. 
P. 74=20 Pat L.T. 726=A.I.R. 1939 Pat. 230. 

-S| 182 —Decree passed by Deputy Commis¬ 
sioner-Transfer for execution—Court to which it 
can be transferred—Civil Court. 

Under S. 182 of the Chota Nagpur Tenancy 
Act the Deputy Commissioner has jurisdiction to 
transfer a decree for rent passed by him for exe¬ 
cution to another Court; but he can only transfer 
the decree to a Court under the Act and not to a 
Civil Court. {Macpherson and Fazl Ali, JJ •) 
Maharaja Pratap Udainath Sahai Deo v. 
Baraik Lal Sahi. 15 Pat 439=165 I.C. 959— 
9 RP. 241 = 1936 P.W.N 669=18 P L.T. 36=3 
B.R. 112=A I.R. 1936 Pat. 615. 

-S. 190 (1)— Applicability and scope—Omis¬ 
sion to issue notice under—Execution sale—If 

Failure to issue a notice required under S. 190 
(1). Chota Nagpur Tenancy Act, is a matter of 
jurisdiction and renders void the subsequent exe¬ 
cution sale. The section app ies to all warrants 
or notices, whether against the person or movable 
property or immovable property. ( Courtney- 
Terrell , C. J. and Madan , /.) Baraik Ram Go- 
vind Sinoh v Chowra Uraon. 16 Pat 632— 
1938 P.W N 78=173 I C. 644=4 B R. 315=19 
Pat L.T- 259=10 R.P. 430=A.I.R. 1938 Pat. 97. 

_S. 208— Applicability—Suit for rent—Non¬ 
joinder of some tenure holders—Decree—Nature 
of—Sale in execution—If affects shares of parties 
not impleaded in suit. . . 

A sale in execution of a decree in a suit in 
which all the tenure holders were not represented 
is not a sale under S- 208, Chota Nagpur Tenancy 
Act and does not affect the shares in the tenure 
of persons not parties to the suit, although their 
names have not been recorded in the I, an T.? 
sherister. ( Harries , C. J. and Fuel Alt, 7.) 
Mahomed Murtaza v Cyril Indernath Day. iy 
Pat. 111=12 R.P. 407=185 I.C. 671=6 B.K. 
232=A.I.R. 1940 Pat. 482. 

-S. 208— Encumbrance — Lease — Patta 

granting all rights in land except right to collec 
rent—Out and out transfer reserving merely quit 
rent—Interest created—If occupancy raiyatt o 
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tenure—If protrcted from avoidance. See Chota 
Nagpur Tenancy Act, S. 5. 18 Pat.L.T. 206. 

-Ss. 208, 213-A and 2\4—Scope —Ex parte 

rent decree—Sale of holding in execution—Suit 
by raiyat for setting aside on ground of fraud— 
Decree—Finding of fraud throughout the pro¬ 
ceedings—Right of auction-purchaser to compen¬ 
sation—Latter not party to fraud—If material. 

James, /.—The right to institute a suit to set 
aside a sale on the ground of fraud or want of 
jurisdiction is expressly saved by the provisions 
•of S. 214 of the Chota Nagpur Tenancy Act. In 
a case where fraud has been proved throughout 
the proceedings in the suit and in the sale, the 
revenue officer cannot be said to have any juris¬ 
diction at all under S. 208 of the Act. Where the 
suit of a raiyat to set aside an ex parte rent 
decree, and the sale of his holding in execution is 
decreed on the ground of fraud—it being found 
that the proceedings in the suit and in the sale 
were vitiated by fraud and that the raiyat came to 
know of the suit and the sale long after the period 
of limitation prescribed by S. 213 of the Act had 
expired—the auction purchaser is not entitled to 
compensation by way of equitable relief, even 
though he might not be a party to the fraud. 

Dhavle J .—An execution brought about by the 
fraud of the decree-holder is liable to be set aside 
on that ground even though it is not established 
that the auction-purchaser has participated in or 
has been congnisant of the fraud. S. 213-A of 
the Chota Nagpur Tenancy Act is of no 
avail to the auction-purchaser, because that 
section is confined to cases where a decree for 
rent is set aside under that Act; but a suit for 
setting aside a decree on the ground of fraud, 
though saved by S. 258, is no more a bar to a suit 
under the Act than a suit for a declaration that a 
sale held in execution of a rent decree has been 
fraudulently confirmed and for possession which 
is saved by S. 214 of the Act. (James and Dhavle, 
JJ.) Nitai Dutta v. Ganesh Mahto. 172 I C. 
147=10 R.P. 289=18 Pat.L.T. 728=1937 P.W. 
N. 780=A I.R. 1937 Pat. 644. 


— - Ss. 208 and 213— Scope—Separate pattis 
held by different persons in thicca— Partition of 
thicca recognised by landlord—Suit and decree 
for rent against Hindu widow holding one patti— 
Reversioner holding other patti not impleaded — 
Objection by latter to sale — Maintainability. 

In order to entitle a person to object under 
S. 213 of the Chota Nagpur Tenancy Act to a sale 
in execution under S. 208 on the ground that he 
had not been made a party to the proceedings 
leading to the sale, it has to be demonstrated that 
he was the person who owned the property sold 
immediately before the sale, and also that his 
application is not barred by limitation. The 
owner of one separate patti in a thicca is not the 
owner of another patti in the same thicca, when 
there has been a partition by metes and bounds, 
even though there may be a joint liability for rent 
especially when the division has been recognised. 
Nor can a person claiming a right of succession 
as reversioner to the husband of a Hindu widow 
have any vested interest so long as the widow 
lives; he cannot be regarded as the owner of the 
patti held by the widow in that capacity. Such a 
person is not a necessary party to a suit for rent 
against the widow holding a patti, and cannot 
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CHOTA NAGPUR TENANCY ACT (1908), 
S. 212. 

object under S. 213 to a sale of the widow's hold¬ 
ing in execution of a rent decree against the 
widow under S. 208. (James and Dhavle, JJ.) 
Bhagwat Prasad v. Sudharsan Bhagat. 16 Pat. 
643=172 I.C. 115=10 R.P. 279=18 Pat.L.T. 
753=1937 P.W.N. 803=A.I R. 1937 Pat. 621. 

-S 210 ( 2 )— Scope — Permission under — 

Grant of—If to be express—If can be implied. 

The permission of the Deputy Commissioner 
required by S. 210 (2) of the Chota Nagpur Ten¬ 
ancy Act is not a mere formality; nor can it be 
implied from the mere fact that the Court allows 
execution to proceed. The section expressly 
requires the permission to be granted for reasons 
to be recorded in writing. It is not given as a 
matter of course. (Dhavle, J.) Sukra Uraon 
v. Manchi Lal Biswanath Sahai Deo 180 I.C. 
423=11 R.P. 515 (1)=5 B.R. 405 (1)=19 Pat. 
L.T. 280=A.I.R. 1938 Pat. 464. 

-Ss. 211 and 214— Applicability and scope — 

Rent decree — Execution — Non-joinder of neces¬ 
sary parties—Sale by Revenue Court — Validity — 
Suit to set aside—Jurisdiction of Civil Court. 

[f all the necessary parties are not joined or 
represented in the proceedings relating to a sale 
in execution of a rent decree, S. 211 of the Chota 
Nagpur Tenancy Act will not apply and the Re¬ 
venue Court has no jurisdiction to order a sale ; 
consequently S. 214 of the Act is no bar to the 
Civil Court entertaining a suit to set that sale 
aside. (Fast Ali and Varma, JJ.) Manki Kanak 
Ratan v. Sundar Munda 179 I.C. 834=5 B.R 
298=1939 P.W.N. 41=11 R.P. 413=20 Pat.L. 
T. 346=A.I R. 1939 Pat. 225. 

—•—S. 211— Scope—Transferee of holding — 
Failure to get recorded in landlord's sherista-— 
Effect on suit under S. 211 (2)— If gives right to 
landlord to treat transferor tenant as representa¬ 
tive of transferee. 

There is nothing in S. 211 of the Chota Nagpur 
Tenancy Act to show that the failure of the tran¬ 
sferee of a holding to get himself recorded in the 
landlord’s sherista shall in every case and as a 
matter of law amount to a representation to the 
landlord that in any suit which may be brought 
by him for rent he is to assume thatthe transferee 
is represented by the old tenant (transferor). 
Nor shall such failure defeat the claimant (trans¬ 
feree) in a suit brought by him under S. 211 (2) 
(corresponding to O. 21, R. 63, C. P. Code). 
( Harries, CJ. and Fad AH, J.) Mahamed Mur- 
taza v. Cyril Indernath Dey. 19 Pat. 111=12 
R.P. 407=185 I.C. 671=6 B.R. 232=A.I.R. 1940 
Pat. 482. 


Ss. 212 and 214 (b )—Deposit beyond 30 
days-Order setting aside sale—If ultra vires— 
Suit to suit aside order—Jurisdiction of Civil 

L C/I# r l , 

Where the deposit for setting aside a sale of a 
holding held under S. 208 is made beyond the 
period of 30 days prescribed by S. 212 of the Act 
the order accepting thedeposit and setting aside 

f'f'! 5 .* and without jurisdiction 
S. 214 (b) is no bar to a suit in the Civil Court 
to set aside the order s0 setting aside the sale. The 
applicationof S. 212, which is analogous to S. 174 
Ofthe Bengal Tenancy Act, is confined to the 
statutory period of 30 days and a Court passing 

an invalid order after that period cannot be said 
to be acting under that section. S. 214 (h) does 
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CHOTA NAGPUR TENANCY ACT (1908), 
S. 213. 

not bar the inherent right of the Civil Court to 
set aside a decree or order obtained by fraud 
or passed without jurisdiction. This right is 
expressly recognized in S. 258 of the Act in rela¬ 
tion to orders and decrees passed under the Act. 

(Agarwala and Madan, JJ.) JainandanRam Te- 
wari v. Puria Urao'n. 15 Pat 698=3 B.R. 82= 
1936 P.W.N. 607=165 I.C. 812=9 R P. 217 (2) 
=17 Pat.L.T. 673=A.I R. 1936 Pat. 590. 

-S 213—Applicability—Rent decree and sale 

in execution—Suit to set aside on ground of 
fraud—Decree— Claim by auction-purchaser to 

comoensation—Sustainability. See C hota Nag¬ 
pur Tenancy Act, Ss. 208, 13-A and 214. 18 Pat. 
L.T. 728. 

__S s 213 and 258 —Scope—Decree for rent in 

suit against non-tenant—Sole of holding in execu¬ 
tion—Purchase by stranger—Suit by tenant for 
recovery of holding—If barred-Pnor unsuccess¬ 
ful application under S. 213— Effect of—Pur¬ 
chaser’s right to order of refund. 

Where a landlord brings a suit against a per¬ 
son who is not his tenant, and obtains a decree, 
and the holding is sold in execution of the decree 
and is purchased by a third person having no know¬ 
ledge of the fraud alleged to have been practised 
by the landlord, a suit by the tenant for recovery 
of the holding is not barred by S. 258, the plaintiff 
merely claiming what undoubtedly belongs to him. 
So also, an application by the tenant to set aside 
the sale’under S. 213 is not a bar to the recovery 
of the property. The purchaser of the holding is 
not entitled to an order for refund of the pur¬ 
chase price paid by him and withdrawn by the 
landlord. (Wort, J.) Siiib Charan v. Raghab 
SantalT 182 I.C. 446=5 B.R. 745=12 R.P. 13 
=A.I.R.1939 Pat. 171. 

_ gc 213 and 214 —Scope—Rent sale — Appli¬ 
cation to set aside—Dismissal—Subsequent suit 
on ground of want of jurisdiction to sell—If bar- 

s. 213 of the Chota Nagpur Tenancy Act ap¬ 
plies to irregularity or fraud in conducting the 
sale, but has no application to cases where the 
Court has no jurisdiction to sell. The dismissal 
of an application under S. 213 of the Act is no bar 
to a suit under S. 214, on the ground that the sale 
is void as being without jurisdiction owing to the 
omission to issue the notice required under S. 190 
(2). (Courtney-Terrell, C.J. and Madan, J.) 
■Raraik Ram Govind Singh v. Chowra Uraon. 
16 Pat. 632=1938 P.W.N. 78=173 I.C. 644=4 
B.R. 315=19 Pat.L.T. 259=10 R.P. 430=A.I.R. 
1938 Pat. 97. 

__S. 214—Scope—Suit to set aside sale in 

execution of ex parte rent decree on ground of 
fraud—Maintainability—Decree—Right of auc¬ 
tion-purchaser to compensation. See Chota 

Nagpur Tenancy Act, Ss. 208, 213-A and 214. 
18 Pat.L.T. 728. 

_S. 215 (3)— Applications to set aside sale 

—Order on — Appeal. 

The terms of S. 215 (3) make it clear that orders 
passed on applications to set aside sales are within 
thp aertion An appeal therefore lies in such case. 

(Harries CL and Manohar Lall, JJ.) Pratap 

UDArNATH z/ Sukhdeo Prasad. 18 Pat. 649= 
186 1C 291=12 R.P. 481=6 B.R. 324=A.I.R. 
1940 Pat. 54. 


CHOTA NAGPUR TENANCY ACT (1908). 

S. 233. 

—-—S. 215 (3)— Construction and scope — Appli¬ 
cation to set aside sale in execution of rent decree- 
—Order on—Appeal and second appeal — Compe¬ 
tency. 

Orders passed on applications for setting aside 
sales in execution of rent decrees fall within 
S. 215 (3) of the Chota Nagpur Tenancy Act, and 
are subject to appeal and second appeal. 

Manohar Lall , J. —The Legislature in enacting. 
S. 215, intended to depart from the interpretation 
put upon similar words in S. 47, C. P. Code, the 
language of S. 215 (3) of the Chota Nagpur Ten-, 
ancy Act is wide enough to make an appeal com¬ 
petent in the case of applications for setting aside 
sales. (Harries, C.J. and Manohar Lall , /.) 
Maharaja Pratap Udai Nath Shah Deo v . 
Sukhdeo Prasad Bhagat. 18 Pat. 649=186 I.C. 
291=12 R.P. 481=6 B.R. 324=A.I.R 1940 Pat. 
54. 

-S. 218 (2)— Rent suit — Preliminary issue if 

suit barred under S. 11— Decision in favour of 
plaintiff — Appealability. 

S. 218 (2), Chota Nagpur Tenancy Act, allows 
an appeal only where the suit had been tried and 
decided. Where in a rent suit the Deputy Collec¬ 
tor decided as a preliminary issue that the suit 
was not barred under S. 11 of the Act and pro¬ 
ceeded with its trial, no appeal lies from his deci¬ 
sion as from a decree, for it did not, so far as the 
Court that made it was concerned, conclusively 
determine the rights of the parties with regard to 
any of the matters in controversy in the suit. 
Only one issue has been decided and it remained 
to be decided whether the plaintiff was entitled to 
a decree for rent. The position would, of course*, 
be different, if the Deputy Collector had decided 
the issue against the plaintiff and dismissed his 
suit. The plaintiff would then have a right of 
appeal. (Saunders, J.) Ramrachhya Singh v. 
Damar Singh. 8 R.P. 468=161 I.C. 694=A.I. 
R. 1936 Pat. 356. 

-S. 233— Construction —“ Date of misuse or 

breach complained of’—Meaning of—Continuing 
wrong—Erection of huts on agaicultural land-r- 
Suit for ejectment — Limitation—Starting point — 
Suit filed more than two years after erection of 
huts—If barred—Limitation Act, S. 23. 

There is nothing in the Chota Nagpur Tenancy 
Act inconsistent with S. 23 of the Limitation Act 
which defines the period of limitation in the case 
of continuing wrongs. S. 23 of the Limitation 
Act would therefore apply to suits under the 
Chota Nagpur Tenancy Act, where the latter Act 
is silent as to when time begins to run in the case 
of continuing wrongs. There can be little doubt 
that where wrong is capable of being corrected, 
and is not corrected it is a wrong which con¬ 
tinues, The erection and maintenance of huts 
on an occupancy holding, which is not autho¬ 
rised by S 21 of the Chota Nagpur Tenancy 
Act, is a misuse of that holding which co n " 
tinues as long as the huts remain standing. 
That is in the nature of a continuing wrong ana 
the landlord can maintain a suit as long as the 
misuser continues and within two years after it 
has ceased. The “date of misuse or breach co m ~ 
plained of” in S. 233 of the Chota Nagpur Ten- 
ancy Act does not mean the actual commencemen 
of the misuser and time does not run from tn 
' date pf the erection of the huts. A period of twp* 


i ^ 



869 

CHOTA NAGPUR TENANCY ACT (1908), 

S. 257. 

years can be calculated from any day during 
which the misuser or breach complained of con¬ 
tinued. ( Harries, C.J. and Agarwala , /.) Gaya 
Prasad Singh v Jagdish Chandra. 188 I.C. 
495=6 B.R. 701=1940 P.W.N. 394. 

-Ss. 257 and 72 (5)— Scope and applicability 

—Joint landlords—Each receiving his share of rent 
by arrangement—Surrender of part of holding to 
one of landlords entitled to that part—Subsequent 
settlement of that part by that landlord with 
another — Validity. 

Although S. 257 requires that when two or more 
persons are joint landlords, they must act jointly 
in respect to acts required or authorised under 
the Act, the section cannot apply where by arran¬ 
gement between the parties each of the landlords 
is in receipt of his own share of rent, so that 
their possession in law is that of co-owners. The 
fifth sub section of S. 72, contemplates cases of 
partial surrender of a holding by arrangement 
between a raiyat and his landlord. There can, 
therefore, be no objection in law to a surrender 
of a portion of a holding to the landlords of that 
portion or to a subsequent settlement of that por¬ 
tion with another by those landlords. {Agarwala, 
J.) Ram Ranjan Ray v. Haku Mian. 159 I.C. 
490 (2)=8 R P. 284=A.I R. 1936 Pat. 52. 

-S. 258— Appointment of headman under 

•S. 74-/4— Deputy Commissioner failing to find 
existence of custom—Jurisdiction of Civil Court. 

If in appointing a headman under S. 74 A, the 
Deputy Commissioner omits to decide the exis¬ 
tence of custom, the omission does not take away 
his jurisdiction to appoint a headman. For, the 
foundation of the jurisdiction of the Deputy 
Commissioner is the existence of the custom and 
not the decision that such a custom existed. It 
is, therefore, competent to the Civil Court to 
examine whether the foundation of jurisdiction 
existed, i.e , whether the custom existed. If the 
Civil Court finds that the custom existed, the 
order of the Deputy Commissioner cannot be 
interfered with simply on the ground that he 
failed to decide a fact which it was necessary to 
decide before the appointment could be made- 
( Macpherson and Mohammad Noor, J J .) Jagdish 
Chandra v. Shankakshan Bhumij. 15 Pat. 
488=162 I.C 582=8 R.P 552=17 Pat L T 445 
=1936 P.W.N. 421=A.I.R. 1937 Pat. 202. 

-S. 258— Appointment of headman under S. 

74-/4 —Deputy Commissioner deciding question of 
limitation wrongly—Jurisdiction of Civil Court. 

S. 258 of the Chota Nagpur Tenancy Act no 
doubt does not bar a suit in respect of the appoint¬ 
ment of a headman by the Deputy Commissioner 
under S. 74-A of the Act, if it is instituted on the 
ground of want (^f jurisdiction. But whether an 
application under S. 74 A for the appointment of 
a headman is barred by limitation or not is a 
matter to he decided by the Deputy Commis¬ 
sioner, and if he decides the question wrongly, 
the remedy is an appeal to the higher authority, 
and not a suit in the Civil Court. If a Deputy 
Commissioner makes an appointment which is 
out of time, he cannot be said to exceed his 
jurisdiction and an order passed on a barred 
application is not a nullity or ultra vires. {Mac¬ 
pherson and Moha?nmad Noor, JJ.) Jagdish 
Chanpra v. Shankarshan Bhumij. 15 Pat. 488 
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=8 R.P. 552=162 I.C. 582=17 Pat.L.T. 445= 
1936 P.W.N. 421=A.I R. 1937 Pat 202. 

-S. 258— Appointment of headman under .S'. 

74-A—Finding by Deputy Commissioner as to 
custom—If can be questioned in Civil Court. 

If while appointing a headman under S. 74-A of 
the Chota Nagpur Tenancy Act, the Deputy Com¬ 
missioner decides that there i -i a custom of hav¬ 
ing a headman in the village, that decision cannot 
be questioned in a Civil Court, and the Civil 
Court cannot examine the correctness of that 
finding. {Macpherson and Mohammad Noor, JJ.) 
Jagdish Chandra v. Shankarshan Bhumij. 
15 Pat. 488=162 I.C. 582=8 R.P. 552=17 Pat. 
L.T. 445=1936 P.W.N. 421=A.I R. 1937 Pat. 
202 . ' 

-S. 258—Construction and scope—Decision 

in suit under S. 87—Subsequent civil suit for 
possession or reliefs not grantable by Revenue 
Court—If barred. See Chota Nagpur Tenancy 
Act, S 87. 15 Pat. 229. 

--S. 258—Scope—Order setting aside sale of 

holding on deposit be\ond the period of 30 days 
—Suit to set aside—Jurisdiction of Civil Court — 
If barred. See Chota Nacpur Tenancy Act, 
Ss. 212 and 214 {b). 17 Pat.L.T. 673. 

-S. 258—Scope—Sale of holding in execu¬ 
tion of decree for rent passed against person not 
tenant—Suit by tenant for recovery of holding 
against stranger purchaser—Bar of—Unsuccess¬ 
ful application to set aside sale—Effect of. See 
Chota Nagpur Tenancy Act, Ss. 213 and 258. 
A.I.R. 1939 Pat. 171. 

—-S. 265—Scope—Sale by Deputy Commis¬ 

sioner in execution of rent decree—Suit against 
certified purchaser—Maintainability—If barred 
by S. 66, C. P. Code. See C. P. Code, S. 66. 18 
Pat.L.T. 397=A.I.R. 1937 Pat. 324. 

CHRISTIAN MARRIAGE ACT (XV OF 
1872), Ss. 4 and 77— Scope—Marriage solemnised 
by Registrar having authority—False declaration 
as to age of one party and as to residence—If 
renders marriage illegal and liable to be declared 
void. 

A marriage solemnised by an official authorised 
in this respect cannot be declared void under S. 4 
of the Christian Marriage Act. The fact that one 
of the parties induced the Marriage Registrar to 
solemnise the marriage as the result of a false 
declaration as to the age of the other party to the 
marriage and as to their residence, does not 
render the marriage illegal. {Leach, C.J. and 
Varadachartar, J ) Lala Gokuldas v. Johu 
Kantaraj. I.L.R. (1938) Mad. 113=174 I C. 
195=10 R.M. 674=1937 M.W.N. 1054=46 L W. 

590 =AIR 1937 Ma<L 895= < 1937 > 2 M.L.J. 

CINEMATOGRAPH ACT (II OF 1918)— 
Scope—Cinema in city of Calcutta within Cor¬ 
poration limits—Police licence taken for— 
Further licence from Corporation under Munici¬ 
pal Act—If obligatory. See Calcutta Municipal 
Act, S. 391. 40 C.W.N. 497. 

CIVIL PROCEDURE CODE (VIII OF 
1859), S. 260—Applicability—Auction-purchase 
made under Code of 1859—Suit to declare benami 
after Code of 1908—Maintainability. See C. P. 
Code (V of 19f 8), S. 66. 40 C.W.N. 470. 

-S. 269—" Certified Purchaser ”— Meaning of. 

The words “certified purchaser” in S. 269 of 
the C. P. Code of 1859, which has to be strictly 
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C. P. CODE (1908). . C. P. CODE (1908), S. 2 . 

construed cannot be held to include the heirs of Rang.L.R. 72=183 I C «Q 4 — 1 ? p r> 11 n at 
the certified purchaser. (Ran, J.) Manir Ahmad R. 1939 Rang 294 ' ‘ 119 —A.I. 

v. Munshi Obedal Haque. 40 CW.N.470. -S. 2 ^-Applicability to Agra Tenancy 

-- -(V OF 1908)— Arbitration—Interference — Act. See Agra Tenancy Act, Ss. 249 and 3 Ci 

Wrong view as to what constitutes misconduct — (14). ^1938 A L.J 63. * 

If a ground. ——S. 2 (2)—“Decree”— Calcutta High Court 

The scope of S. 115, C. P. Code, is very limited Original Side Rules, Ch. 26, R. 50—Reference 
and tht High Court dannot interfere in revision by Registrar—Opinion of Judge on—Appeal. See 
merely because the lower Court has taken mis- Letters Patent (Calcutta) Cl. 15. 
taken view as to what does or does not constitute 40 C.W.N. 1264. 

misconduct on the part of the arbitrator. —7 -S. 2 (d)—"Decree”—Application for ascer- 

( Puranik.J .) Kesholal t;. Laxman Rao. 1940 tainment of mesne profits under O. 20, R. 12— 

N. L J. 393. I Order rejecting—If decree. See Court-Fees 

-- Scheme underlying—Body and schedule— Act (as amended in Madras), Sch. II, Art. 11. 

Relation between — Conflict — Preference. 49 L.W. 652. 

The C P. Code must be regarded a whole and -S. 2 (2)— Decree—Appeal memo, stamped 

it came into being as a whole as its first section after limitation, under an extension of time _ Dis- 

will show. The scheme was to make the body of ( missal as time barred . 

the Code confer jurisdiction and the schedules to Where an appeal presented with insufficient 
detail the mode in which that jurisdiction is to be stamp was after the period of limitation stamped 
exercised. Therefore, if there is any conflict with the full fee on an extension of time by the 
between the body and the schedules the former Court, a dismissal of the appeal as time barred is 
must prevail. (Stone, C. J. Grille and Bose, JJ.) a decree within the meaning of S. 2 (2), C. P. 
Remdayal Munnalal v, Sheodayal I.L.R. Code. (Pollock, J.) Sonba Kf.shao Sonar v. 
( 1939 ) Nag 250=183 .C. 128=12 R.N. 43 (2)= Rodrigues. 177 I.C. 505=11 R.N. 142=1938 
1939 N.L.J. 228=A.I.R. 1939 Nag. 186 (F.B.). N.L.J. 155=A.I.R. 1938 Nag. 322. 

— Scope of — Provisions, if subject to those of S. 2 (2)—'Decree’—Conditional decree in 

Limitation Act. pre-emption suit Subsequent order dismissing 

The provisions of the Civil Procedure Code are suit for default—Appeal. See C. P. Code, S. 115 
subject to the provisions of the Limitation Act. — Other remedy open. 41 P.L.R. 381. 

Both Acts are general Acts and are in pari -S. 2 (2)—Decree—Decision holding that 

materia. The two Acts therefore must be read court-fee paid sufficient—Appeal. See Court- 
together and must be treated as complimentary of Pees Act, S. 12. 63 C.L.J. 16. 

each other. (Thom, C. J., Iqbal Ahmad and ---S. 2 (2) and O. 43, Rr. 9 and 11— Decree — 

Bajpai, JJ.) Durag Pal Singh v. Pancham Dismissal of appeal before admission. 

Singh. I.L.R. (1939) All. 647=1939 A W.R. Obiter— It is the nature of the order and not 
(H C.) 498=1939 A L J. 522=12 R.A 98=1939 the stage at which it is passed that must deter- 

O. L.R. 472=183 I.C. 242=A.I.R. 1939 All. 403 mine its character as a decree within the meaning 

(F.B.). °f S. 2, C. P. Code. An order dismissing an 

—S. 2— Judgment — After preliminary decree, appeal as being time-barred before it has been 
decree-holder filing application for final decree admitted or registered is a decree. (Biszvas, J.) 
and judgment-debtor filing application for exten- Suduansu Bhusan Pandey v. Majho Ribi. 176 
sion of time — Two applications heard together — I C. 361 = 11 R.C. 92=42 C.W.N. 72=A.I.R. 
Diary note rejecting prayer for extension and 1937 Cal. 732. 

ordering final decree to be drawn up—If amounts -Ss. 2 (2) and 148 —“Decree" — Dismissal of 

to judgment. suit—Order directing plaint to stand rejected on 

A preliminary decree for sale was passed in a default of payment of deficient court-fee within 
mortgage suit in 1934. Early in 1935, the Court fixed time—Appeal—Time given by appellate 
had before it two applications, one by the judg- Court for payment of court-fee — Payment within 
ment-debtor asking for more time to pay off the such time—Sufficiency—Plaint if to be deemed 
decretal amount and another by the decree-holder rejected for non-payment within time fixed by 
for a final decree for sale. The two applications trial Court — Powers of appellate Court to extend 
were heard together and on 8 th May 1935 the time. 

Judge recorded in the diary a note as follows: An order rejecting a plaint in case of non-pay- 

“No enlargement of time can be given : Draw up ment of deficient court-fee is a decree as defined 
.final decree as applied for by the decree-holder ” by S. 2 (2), C. P. Code, and an appeal lies from 
The typed decree form which was filled up did that order. Where the trial Court, while dis¬ 
not contain at the bottom the usual note "given missing a suit, on the merits, directs that on 
tinder my hand and seal, this day”, etc. The Judge failure of the plaintiff to payl the deficiency in 
signed that form on the reverse and put 29th court-fee within a certain time, the plaint should 
June 1935 as the date of signature. On 25th June, stand rejected, and on appeal the plaintiff makes 
1938, the decree-holder applied for the sale of the good the deficiency in court-fee within the time 
property. allowed by the appellate Court, it cannot be said 

Held, that the diary note of 8 th May 1935, was that there was no decree on the merits from which 
a judgment within the meaning of S. 2 and the an appeal would lie because the plaintiff failed to 
decree which had no date of its own must by pay the court-fee within the time allowed by the 
virtue of O. 20, R. 7 be held to be dated on the trial Court. Once the appeal was filed, the power 
day on which the judgment was pronounced, i.e., of the trial Court to extend the time for payment 
8 th May 1935 and hence the execution application under S. 148, C. P. Code, which it could do before 
of 25th June 1938 was time barred. (Baguley, J.) the filing of the appeal, is gone, and thereafter, 
G. M. Eusoof v. S. V. S. T. Chettiar Firm. 1940 the appellate Court which becomes seized of the 
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case can give an extension, under the powers con¬ 
ferred upon it by 0.41, Kr. 32 and 33, G P. Code. 

If the court-fee is paid within the extended time 
given by the trial Court, there is sufficient com¬ 
pliance with the order for payment of court-fee 
and the plaint cannot be regarded as having been 
rejected under the order of the trial Court. 
(Ganga Nath, J.) Kashi Kurmi v. Bansraj 
Kurmi. 174 I.C. 298—10 R.A. 564=1938 A.L.R, 
262=1937 A.L.J. 1346=1938 A.W.R. 13 (H.C.) 
=A.I.R. 1938 All. 150. 

-Ss. 2 (2) and 96— “Decree”—Essentials of 

—"Matters in controversy in the suit"—Meaning 
of—Partition suit by son against father — Aliena¬ 
tion of some items of property by father pending 
suit—Preliminary decree—Application for allot¬ 
ment of alienated properties to father—Order 
rejecting — Appealability. 

When after the preliminary decree and before 
the final decree in a partition suit by a son against 
his father an application is made to the Court 
praying that certain items of property alienated by 
the defendant pending suit should be allotted to 
the defendant so that the alienee may not be dis¬ 
turbed in his possession, an order rejecting that 
application is not a decree and is not appealable, 
as it does not deal with a matter in controversy in 
the suit. ( Mockett and Krishnaswami Ayyangar, 
JJ.) Nandesam Chowdari v. BalakrishnamA 
Chowdari. I.LR. (1940) Mad. 394=50 L.W. 
541=1939 M.W.N. 1121=A.I.R. 1939 Mad. 
897. 

“ “ Ss. 2 (2) and 47— Decree — Fight betiveen 
judgment-debtor and decree-holder auction pur- 
chaser—Order—Appeal. 

The case of a judgment-debtor when he is 

fighting with the decree-holder auction-purchaser 

falls under S. 47 and an order passed against the 

judgment-debtor is a decree under S. 2 (2) and 

as such appealable. (Stone, CJ. and Puranik, J ) 

TinoQx *t MAUI ™ Ganpatrao Yadorao. I.LR. 

a 1 ? 3 -^^?!-*? 83 ^ 177 I C - 6 43=11 R.N. 155= 
A.I.R. 1938-Nag 212. 

" I S' ? &)—“Decree"—Memorandum of ap- 

t ea * f° t ' non ’ c °mpliance with O. 41, R. 

1 —Appealability —0 . 43, R. 1. 

It cannot be laid down as a universal 
proposition that an order rejecting a memorandum 
of appeal under O. 41, R. 3, C. P. Code, for 

r?'L U , rC oV mend li so as to be in accordance with 

u-u %’i ,S M ap P- ealable - Only in those cases in 
which it finally disposes of the disputes between 
the parties would be appealable as a “decree" 
U. 43, R. 1 does not provide for an appeal from an 
order rejecting the memorandum of appeal for 

D W ' th ° 41 - R - R Wort and 

Ah ' r v - Khedu Ahir. 
* • 245—177 I.C. 326=4 B R. 814—11 P P 

146=A.I.R. 1938 Pat. 461. 11 R P * 

, S. jZ (2)—“Decree’’—Mortgage decree for 
sale—Application by prior mortgagee under O. 34, 

a , a ,. 0< * e Order allowing — If decree — 
Appeal—Applicant not parly to suit—Effect 

. An order passed under O. 34, R. 12, C. p! Code 
is not appealable at all. Such an order, though 
made after ful enquiry, cannot amount to a 
decree as defined by S. 2 (2), C. P. Code, espe¬ 
cially when the prior mortgagee who applies for 

^ T uYu andeT R ‘ 12 l 1S n ^ t a 5 aTt y to lb e suit in 
which the Property has been directed to be sold. 

Worwill, J.) Thalupullamma v. Mangamma 
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170 I.C. 932=10 R.M. 248=1937 M.W.N. 353= 
45L.W.646=A.I R. 1937 Mad. 554. 

- — S. 2 (2) and (14 )—"Decree"—"Order" - 
Distinction—Dismissal of appeal under O. 41, R. 
II (1) and (2) — Second appeal—Appeal summarily 
dismissed after hearing appellant—No judgment 
— Effect — Dismissal — If ceases to be a "decree." 

The essence of the distinction between a decree 
and order seems to be in the nature of the deci¬ 
sion, whether it is an adjudication of a particular 
kind or not, rather than in the manner of its ex¬ 
pression. Since the words “formal expression" 
appear in both the definitions, S 2 (2) and S. 2 
(14) the presence or absence of a formal expres¬ 
sion cannot be the true criterion of the difference 
between a decree and an order. The dis issal of 
an appeal under O. 41, R. 11 (1), C P. Code, is a 
decree and appealable as such, whereas the dis¬ 
missal of an appeal under O. 41, R. 11 (2) is not. 
The dismissal under R. 11 (1) has, so far as the 
Court pronouncing it is concerned, the finality 
which is an essential ingredient of a decree as 
defined in S 2 (2) ; and in substance it expresses 
an adjudication, within that definition to the 
effect that the appeal is without merit. In dis¬ 
missing an appeal under R. 11 (1) of O. 41, C. P. 
Code, the appellate Court is not required by law 
to write a judgment, though it would be better 
to give reasons for the dismissal. Even if the 
appellate Court only says “Heard, The appeal is 
summarily dismissed," that is sufficient. The dis¬ 
missal is none the less a decree open to second 
appeal, provided the other conditions are satis¬ 
fied. In so dismissing the appeal, the appellate 
Court must be held to have intended to accept 
the finding of the trial Court on the question at 
issue. (Rowland, J.) Tamuna Prasad Rai v. 
Rajballam Rai. 169 I.C. 359=3 B R. 558=10 
R.P. 9=18 Pat LT. 321 = 1937 P.W.N. 340=A. 

I. R. 1937 Pat. 349. 

-S. 2(2)— Decree—Order amending decree 

under Ss. 151 and 152 —Not appealable — Revision. 

An order of amendment of a decree made 
under Ss. 151 and 152, C. P. Code, does not in 
itself amount to a decree and is not appealable. 
An application for revision is therefore maintain¬ 
able against the order of amendment. (Lokur, 

J. ) Laxman Mahadf.v v. Maruti Rambhau. 
184 I.C 775=41 Bom.L.R. 800=A.I.R. 1939 
Bom 389. 

-S. 2 (2)—“ Decree "— Order by appellate 

Court under O. 41, R 5 refusing to stay execution 
— Appealability—Ss 47 and 96. 

No appeal lies from an order passed by an 
appellate Court under O 41, R. 5, C. P. Code, 
refusing to stay execution of the decree under 
appeal, pending disposal of the appeal. Such an 
order is not a decree as defined by S. 2 (2), nor is 
it an order passed by a Court of original jurisdic¬ 
tion within the meaning of S. 96, C P. Code. It 
does not also fall under S. 47, C. P. Code, as it 
cannot be said to have been passed by a Court 
executing the decree. (Sen, J.) Raiciiand v* 
Tanibai. 180 I.C- 34=11 R.B. 276=40 Bom. L. 
R. 1198=A.I.R. 1939 Bom. 65. 

-S. 2 (2)—Decree'—Order discharging de¬ 
fendants — Appealability. 

A lambardar brought a suit against certain per¬ 
sons for recovery of the amount of revenue paid 
byhim to the Government and for a charge on 
l the property in their hands. The Court found 
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that there could be no charge on the property in 
the hands of some of them and therefore dis¬ 
charged them from the suit. 

Held, that the order discharging the defendants 
from the suit was a final adjudication of the 
most important point of issue between the parties 
and therefore amounted to a decree within the 
meaning of S. 2 (2) and was appealable. ( Vivian 
Bose, J.) Chetanlal Purshottam v G. S. 
Gupta. 175 I.C. 33=11 R.N. 22=A.I.R. 1938 
Nag. 233 

-S. 2 (2)— “Decree'’ — Order dismissing exe¬ 
cution for non-prosecution — Appeal — Revision. 

No appeal lies with reference to an order 
directing an execution case to be dismissed for 
non-prosecution. Such an order does not fall 
within the scope of those sections of the C P. 
Code, which relate to appealable orders, nor can 
it be said to be a decree. Such an order is in the 
nature of one for dismissal for default and is 
open to revision. (.S'. K. Ghose and Lidgley, JJ.). 
Amarendra Nath Mullick v. Balai Chand 
Ghatak. 162 I.C. 777=8 R.C. 652=A.I.R. 1936 
Cal. 267. 

-S. 2 (2)— “Decree”—Order rejecting appeal 

for non-payment of additional court-fee — Appeal- 

ability — O. 43, R. 1. 

No appeal lies against an order rejecting a 
momorandum of appeal for non-payment of 
additional court-fee demanded. Such an order 
is not a decree as defined by S. 2 (2), C. P. Code; 
nor is it made appealable under O. 43, R. 1, C. P. 
Code. The remedy of the party is by way of 
revision. (Stone, C.J., Bose and Gruer, JJ.) 
Balaji Dhumnaji v. Mst. Muktabai. I.L.R. 
(1938) Nag. 106=173 I.C. 329=10 R.N. 298= 
1938 N.LJ. 1=A.I.R. 1938 Nag. 122 (F.B.). 

— S. 2 (2) — “Decree” — Order rejecting 
appeal for insufficiency in court-fee without 
giving time to make up deficiency— Appealability. 

■ An order rejecting a memorandum of appeal 
on the ground that it is insufficiently stamped as 
soon as the deficiency is brought to the notice of 
the Court and without giving the appellant any 
time to make up the deficiency is clearly a 
/‘decree" as defined by S 2 (2), C. P. Code, and is 
appealable as such Such a rejection is not a 
rejection in any of the circumstances specified in 
any of the clauses of O. 7, R. 11, C P. r Q de, in 
which cases alone R. 13 of O. 7 will apply. 
(Dhavle and Agarwala JJ.) i-am Sawari Kuer 
v. Motiraj Kuer. 1939 P.W.N. 162=17 Pat. 
687=19 Pat.L.T. 885=11 R.P. 220=178 I.C. 150 
=5 B.R. 59=A.I.R. 1939 Pat. 83. 

-S.2 (2)—* Decree' — Order rejecting memo¬ 
randum of appeal as deficient court-fee was not 
Paid. 

The rejection of a memorandum of appeal on 
the ground that the deficient court-fee has not 
been paid is not a decree and no further appeal 
lies from it. (Middleton, J.C. and Mir Ahmad. 
AJ.C.) Mukarab Khan v. Rab Nawaz Khan, 
163 I.C. 462=9 R. Pesh. 3=A.I.R. 1936 Pesh. 
140. 

-Ss. 2 (2), 115 and 144— Decree—Older 

rejecting application for restitution on ground of 
limitation if decree and appealable—High Court , 
power of, under S. 115. 

. A rejection of a prayer for restitution under 
S. 144 on the ground of limitation amounts to a 
decree, and the order dismissing the application 
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is therefore appealable; as such the Pligh Court 

has no jurisdiction to interfere under S. 115. 
(Lodge, J.) Debendra Nath Sadhu Khan t/. 
Rai Ram Protap Chamaria. 167 I.C. 167=9 
R ’ C 6 « 1 I =41 C W N * 182=A.I.R. 1936 Cal. 812. 

— S. 2 (2) Decree — Order that cross objec¬ 
tion abates—If appealable. 

An order that a suit abates is appealable as a 
decree. That being so, it would seem that an 
or y er that an appeal abates is also appealable as 
a decree and if so there is no reason why an 
order that the cross-objection abates should 
not be held to be a decree for the same reasons. 
CSmue, CJ. and Clarke, J.) Purushottamdas v. 
DeokaRan. 181 I.C. 411=11 R.N. 459=1938 

N. L.J. 399=A.I.R. 1939 Nag. 39. 

———S. 2 (2)— “Decree”—Order under S. 47— 
Order allowing amendment of execution petition 
—Appealability —47. 

Every order in execution under S. 47, C. P. 
Code, is not a decree within the meaning of S. 2 
(2) so as to be appealable. The order to be 
appealable, must amount to a final adjudication, 
conclusive as regards the Court expressing it, 
determining the rights of the parties. It is well 
settled that no appeal lies from an interlocutory 
order which is only in the nature of a finding. 
An order by the executing Court giving the 
decree-holder leave to amend his execution peti¬ 
tion by inserting a prayer for attachment of 
immovable property on an application made 
after 12 years from the date of the decree, is 
only an incidental and interlocutory order and 
not a final order. An appeal from such an order 
is incompetent. (Venkatasubba Rao, J.) Bf.eran- 
kutty v. Mam mu. 164 I C. 217=9 R.M. 96= 
1936 M.WN. 1220=44 L.W. 99=A.I R. 1936 
Mad. 623=71 M.L.J. 256. 

-S. 2 (2)—‘ Decree'—Order under O. 21, 

R. 90— Second appeal. 

An order passed on an application under O. 21, 
R. 90, C. P. Code, is not a decree, the order being 
one from which an appeal is provided under 

O. 43, R. 1 (j), and no second appeal lies from 
such an order. (Sulaiman, C.J. and Bennet, J.) 
Deri Charan Lae v. Kushlal Rai Ratan Lal. 
165 I C 654=9 R.A. 292=1936 A.W.R. 869= 
1936 A.L.J. 959=1936 All.L.R. 934=A.I.R. 1936 
All. 763. 

-S. 2 (2)— Decree — Order under O. 21, R. 93 

— Appealability —Sj 47 and 144. 

An order under O. 21, R. 93, C. P. Code, is not 
open to appeal. It is not a decree and is not an 
order falling under S. 47 or S. 144, C. P- Code. 
(Broomfield and Divatia, JJ.) Gangadhar 
Dhanjishet v. Balwant Kashirao. I.L.R. 
(1940) Bom. 370=42 Bom.L.R. 367=A.I.R. 
1940 Bom. 210. 

-S. 2 (2) and O. 22, Rr. 3, 4 and 11— Order 

that cross-appeal has abated—If a decree and 
appealable. 

An order that a suit abates is appealable as a 
decree. It would seem that an order that an 
appeal abates is also appealable as a decree and 
if so, there is no reason why an order that the 
cross-objections abate should not be held to be 
a decree for the same reason. There is no 
doubt that such an order conclusively determines 
the rights of the parly concerned on his cross¬ 
objections. (Stone, CJ. and Clarke, J.) Puru- 
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SHOTTAMDAS V. DEO KARAN. I.L.R. ( 1940 ) Nag. 

324 . 

——S. 2 (2 )—Preliminary decree—What 
.amounts to—Partition decree. 

Where a compromise provided for a division of 
the property according to the respective share of 
tthe parties as per their degree of relationship and 
in effect not only declared the rights of the 
several parties in the property, but also required 
further proceedings to be taken before the plain¬ 
tiffs could get the relief claimed, it was held that 
.it amounted to preliminary decree of partition. 
( Zia-ul~Hasan and Yorke, //.) Chintamani 
Tewari v. Bhagirathi. 14 Luck. 223=177 I.C. 
556=1938 O.W.N. 916=11 R.O. 52=1938 O.L. 
R. 430=1938 O A. 688=A.I.R. 1938 Oudh 229. 

-S. 2 (2)—‘ Rejection ” of a plaint—Meaning 

of—Order by appellate Court calling on plaintiff- 
appellant to pay court-fee due on plaint in trial 
Court—Plaintiff allowed to sue as pauper but 
appealing paying court-fee — Non-payment of 
. court-fee on plaint—Rejection of appeal—Legality 

— C. P. Code, 0.7, R. 11(c)* 

“Rejection” referred to in the definition of a 
decree in S. 2 (2), C. P. Code, is such rejection 
as is permissible under the Code. Before an 
order can amount to a “rejection” it must be a 
rejection authorised by some provision of the 
Code. If a plaint or a memorandum of appeal is 
rejected for a cause for which the Code does not 
empower the Court to do so, it will not be a 
decree as defined by the Code, though the Court 
may use the word “reject” in disposing of the 
suit or appeal. O. 7, R. 11 ( c ), C. P. Code, con¬ 
templates only cases in which the court-fee on the 
plaint or the memorandum of appeal, as the case 
may be, is not paid; it has no application to a 
case in which though the court-fee payable on the 
memorandum of appeal has been paid, the plain- 
■tifr appellant has not paid the court-fee on the 
plaint, having been allowed to sue as a pauper 
•originally, and his suit having been dismissed 
eventually on the merits. The memorandum of 
appeal in such a case cannot be said to be written 
upon paper insufficiently stamped. The appellate 
Court cannot in such a case reject the appeal for 
non-payment of court-fee due on the plaint in 
■accordance with an order by it, because it has no 
.power to make the order for payment of that 
court-fee. (Niamatullah, /.) Amba Shankar v. 
Mst. Sheoti. 168 I.C. 676=9 R A 666—1 L R 
(1937, All. 484=1937 A.L.R, 389=1937 A L J 
171-1937 A.W.R. 113=A.I.R. 1937 All. 280. 

7*7;- Ss ; <?> and °- 21, R. 10 —Scope— 

Decree-holde/ and “holder of a decree” —Mean- 

f^ ny ^V iS ~~ R i ght t0 execute decree 
Decree obtained benami in name of another— 
Ktght of real owner to execute. 

There is no provision in the Code of Civil 
Procedure wmch allows a person to come for- 
ward and claim to execute a decree on the ground 
that he ls the real owner of the decree as being 
m fact and substance the holder of the decree and 
*he decree-holder mentioned in the decree is a 
mere non-entity and a benamidar. A person who 
is not a decree-holder as defined by S. 2 ( 3 ), C. 

imrun h ?n s nelther the holder of a decree 

'S™* u 1 ! R * 10 ’ n , or a Person to whom the 
decree has been transferred by assignment or by 

is SS under ?• 2 }' R * 16 ’ C P - Code, 

18 not entitled to execute the decree. There is no 
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difference between a decree-holder as defined by 
S. 2 (3) and the holder of a decree referred to in 
O. 21, R. 10. ( Harries , C. /. and Fazl Ali, J.) 
Satyendra Narain v Wahiduddin Khan. 186 
I.C. 355=12 R P. 491=6 B.R. 357=21 Pat.L.T. 
146=A I.R. 1940 Pat. 472. 

-Ss. 2 (11), 50 and 53 and 0.21, R. 22— 

Decree against Hindu father—Attachment of joint 
family property in execution—Subsequent insol¬ 
vency and death of father—Apphcation for exe¬ 
cution against sons — Latter, if “legal representa¬ 
tives”—Whole property—If vests in Official 
Assignee. 

Plaintiff having obtained a money decree against 
one J, attached the joint family properties of/ 
and his two sons who constituted a Hindu un¬ 
divided family. Objections having been raised 
to other attachments on other properties, plaintiff 
was directed to file suits to establish her right to 
attach them. She (plaintiff) then filed a suit 
against one of the sons /. Pending these the 
firm in which J was a partner was adjudicated 
insolvents, the plaintiff’s case being that J s name 
in th»t partnership represented the joint family 
of himself and his two sons. J subsequently died, 
and later plaintiff got a decree in the suit against 
J’s son declaring that the property in that suit 
was joint family property. Plaintiff then applied 
under 0.21, R. 22, C. P. Code, to implead the 
Official Assignee and J's sons as his legal repre¬ 
sentatives and to execute the decree against J 
against them. The sons objected and contended 
that on the insolvency of /, as partner of the nrm, 
the Official Assignee became his legal representa¬ 
tive and that they were not liable to be brought 
on record as his legal representatives. 

* Held, (1) that the definition of the term legal 
representative” in S. 2 (11), C. P. Code, was not 
exhaustive, as that definition was merely of the 
ordinary meaning of the term, and , th . 
should be qualified by S. 53 of the Code; and 
having regard to the provisions of Ss. 5U an 
53, C. P. Code, the sons were the legal repre¬ 
sentatives” of their father /, for the Purposes 
of O. 21, R. 22 and should therefore be brought 
on record as such for the purpose of execution 
of the decree against the joint family properties ; 
(2) that on the insolvency of the father J, the 
only property that vested in the Official Assignee 
was the right, title and interest of the deceased 
and that the sons’ right, title and interest in t e 
joint ancestral estate did not vest in him, althougn 
by suitable proceedings the Official Assignee 
could avail of their interests in the joint family 
estate for the benefit of the creditors of the in¬ 
solvent father; (3) and consequently it was 
necessary that the sons of J should be brougn 
on record as his legal representatives under b. 
and O. 21, R. 22, C. P. Code, although it would 

have to be proved as a matter of fact that tny 

hold any property as mentioned in S. 53, r. 
Code. (Kama, J .) Bai Premabai v. Jivandas. 
167 I.C 203=9 R.B. 281=38 Bom.L.R. 977=A. 

I.R. 1936 Bom. 456. , , , 

-S. 2 (11)— Executor— When becomes legal 

representative. . 

Ordinarily a grant of probate refers back to 
the date of the death of the deceased and the 
executors become the legal representatives from 
the time of the death. (Weston.) Kishan Lai* 
v. Kanhaiya Lal. 1938 A.M.L.J. 91. 
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--S. 2 (11 )—Legal representative—Claim as 

—Position as regards a rival claimant. 

Where a person, not in possession of the pro¬ 
perty of a deceased person, claims it as the legal 
representative of that person, the fact that a rival 
claimant has not taken possession of the property, 
cannot assist him to claim as legal representative. 
His duty is to take possession of the estate. 
( Wort, J .) Jadunath Mitra v. IsarJha. 178 
I.C. 198=5 B.R. 65=11 R.P. 229=A.I.R. 1939 
Pat. 47. 

-S. 2 (11)— Legal representative — Decree 

against holder of impartible estate for compensa¬ 
tion in lieu of specific performance—Death of the 
holder and devolution of estate on his son — 
Decree, if executable against him as legal repre¬ 
sentative. 

Where a decree for compensation in lieu of 
specific performance is passed against a holder of 
an impartible estate and on his death the estate 
devolves on his son, he is legal representative of 
the deceased judgment-debtor and the decree 
could be executed against the estate. (Stone, CJ. 
and Bose, /.) Rao Bhimsingh v. Gangaram. 
1940 N.L.J. 275. 

-S. 2 (11)—“Legal representatives"—Mean¬ 
ing of—Joint Hindu family—Death of manager 
—Surviving coparceners—If legal representa¬ 
tives. See Negotiable Instruments Act, S. 8. 
40 Bom.L R. 964. 

-S. 2 (11)— Legal representative — Member 

of a joint Hindu family. 

There is no doubt that in a joint Hindu family 
the law of inheritance does not apply to the joint 
family property, and on the death of a copar¬ 
cener the property passes to the remaining co¬ 
parceners by right of survivorship ; but even in a 
joint family a coparcener may be possessed of 
separate property which will be governed by the 
law of succession and in such a case a member of 
the joint Hindu family can be added as legal re¬ 
presentative under S. 2 (11), C. P. Code. (Thom, 
C.J., Alsop and Ganga Nath, //.) Ram Ucraha- 
jha v. Ganesh Singh. I.L.R. (1940) All. 153= 
186 I.C. 542=12 R.A. 412=1940 O.L.R. 132= 
1940 A.L.J. 32=1940 A.W.R. (H.C.) 45=A.I.R. 
1940 All 99 (F.B.). 

-S. 2 ( 11 )—Legal representative—Mere in¬ 
termeddling with estate — Sufficiency. 

Mere intermeddling with the estate of a deceas¬ 
ed person would not give the intermeddler the 
status of a legal representative. ( Pollock , J.) 
Balkisan v. Mst. Jatnabai. I.L.R. (1939) Nag. 

531=11 R.N. 146=1938 N.L.J. 
168=A.I.R. 1938 Nag. 298. 

■ -S. 2 (H )—'Legal representative’—Person 

who is not lawful heir. 

Where a mortgage decree-holder has died 
leaving her daughter as lawful heir and collaterals 
who are not lawful heirs, the collaterals cannot 
be considered to be legal representatives of the 
■deceased within the definition of that term given 
in S- 2 (11) if they are not shown to be in' posses¬ 
sion, of the property which is the subject of the 
mortgage. Moreover, even if they are in posses¬ 
sion the definition cannot help them. Because a 
person who has merely managed to obtain unlaw¬ 
ful possession of the property of a deceased 
person should not be entitled to execute decrees 
in favour of the deceased on the strength of such 
possession, when he is not the lawful heir. A 
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person who intermeddles with the property of a 

ttf^H aS G d -? erSon r has < , been P rol >abJy included in 

r;t;ip nitl T of r- a . egaI representative' in the 
Livd Procedure Code merely to enable persons 

who wish to obtain relief against the property to 
proceed against it in the hands of such a person. 
This cannot affect the substantive rights of the 
lawful heirs. A.I.R. 1924 All. 717, Rel. on. ( Bhide , 
lv A J^bDsHEN Das z/. Karimuddin. 41 P.LR. 
814=A.LR. 1939 Lah. 321. 

“ 7^ 2 (11)— Legal representative—Scope of 

the definition—If restricted to legal heir—Co¬ 
parcener getting property by survivorship-If 
covered by definition . 

Q 1 ? be a representative under 

z>. £ (11), C. P. Code, it is not necessary that a 
person should be a legal heir of the deceased 
person. The last portion of the section is wide 
enough to cover the case of a coparcener who 
gets property by survivorship on the death of a 
coparcener who sues or is sued in a representa¬ 
tive character. (Ganga Nath, /.) Gyan Datt v. 
Sada Nand Lali.. 174 I.C. 307=10 R.A. 560= 
1938 A LR. 264=1938 A.L.J 56=1938 A.W.R. 
(H.C.) 58=A.I.R. 1938 All. 163. 

7 -S- 2 , C 11 )— Scope—If controls 0.22, R.S — 

Intermeddler—Right to be impleaded in prefer¬ 
ence to true legal representative. 

When more than one person claim to be the 
legal representatives of a deceased, the Court 
under O. 22, R. 5, C. P. Code, is required to decide 
which of the rival claimants is in fact the legal 
representative. An intermeddler with the estate, 
though a “legal representative" as defined by S.2 
(11), C. P. Code, is not entitled to be preferred to 
a person who is found to be the true legal repre¬ 
sentative. ( Agarwala , J.) Suraj Prasad v. 
Lukher Kuer. 180 I.C. 812=11 R.P. 540=5 B. 
R. 495=1938 P.W.N. 803=A.I.R. 1939 Pat. 
117. 

-S. 2(11)—Suit against wrong legal repre¬ 
sentative—Decree—Binding nature of—Duty of 
plaintiff in such cases. See C. P. Code, S. 50. 40 
P.L.R.25. b 

-* S. 2 (12)— Construction —‘ Wrongful 

meaning of. 

The word ‘wrongful’ in S. 2 (12) of C. P. Code 
is used in a special sense. It does not mean pos¬ 
session which is wrongful for all purposes. It 
only means that the person who has no right to 
possession as against the party claiming it, is in 
wrongful possession as against that party for 
certain purposes including mesne profits, but not 
wrongful for all purposes. (Bose, J ,) Ramnath 
Hajarimal v. Mohanlal Radhakisan. 181 I.C. 
106=11 R.N. 424=1939 N.L.J. 2l=A.I.R. 1939 
Nag. 23. 

-S. 2 (12) —Mesne profits — Interest — Proper 

rate. 

When there is no mention as to the rate of in¬ 
terest that should be allowed on the amount of 
mesne profits, nor is there any stipulation in the 
contract bearing on the subject the rate is in the 
discretion of the Court but that discretion should 
proceed on sound principles. The rate of inte- 
rest depends on a variety of circumstances, but 
in the absence of special circumstances, which 
would justify the Court to award a higher rate 
of interest, interest at a uniform rate of 6 per 
cent, per annum is the reasonable rate of interest 
which should be allowed for the whole period 
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during which the person entitled to mesne profits 
was deprived of the use of the money which was 
due to him. In the absence of a statutory pro¬ 
vision or a special contract, there is no reason to 
make any distinction between the rate of interest 
payable on mesne profits up to the date of deli¬ 
very of possession and the rate of interest there¬ 
after and there is no valid ground for awarding 
interest at a higher rate during the period prior 
to such delivery of possession and at a lower rate 
thereafter. A.I.R. 1935 P. C. 49, Rel. on. ( Sir 
Shadi Lai) Kedarnath Goenka v. Maharaj 
Kumar Babu Bageshwari Prasad Singh. 64 I. 
A. 240=16 Pat. 382=168 I.C. 145=1937 O.L. 
R. 260=1937 A.W.R. 1017=39 Bom.L.R. 782= 
1937 A.L.J. 1051=41 C.W.N 809=1937 PW. 
N. 434=9 R.P.C. 265=65 C.L. J. 374=3 B.R. 470 
=46 L.W. 67=1937 O.W.N. 694=1937 A.L.R. 
353=31 S.L.R. 360=1937 M.W.N. 712=18 Pat. 
L.T. 401=A.I.R. 1937 P.C. 143=(1937) 2 M.L. 
J. 202 (P.C.). 

-S. 2 (12)— Mesne profits — Liability for — 
Auction-purchaser — Position, with reference 
to. 

The mere fact that possession was obtained 
through the instrumentality of the Courts, by an 
auction-purchaser would not avail either the 
decree-holder or the auction-purchaser as against 
persons who were not parties to the decree. So 
far as they are concerned the rule of caveat emp- 
tor applies and the auction-purchaser even 
though a stranger to the decree under which he 
purchased, would have to yield up possession 
pnmded he also was not a party to the decree. 

1 hat being so the rule about mesne profits could 
not be otherwise. (Bose, /.) Ramnath Haja- 
jumalv. M° h an lal Radhakisan. 181 I C 106 
Nag 23 ^ 424=1939 N.L.J. 21=A.I.R. 1939 

' "S. 2 (12)— Possession referable to title as 

profits^ Qt revenue sale -L'ability for mesne 

A large number of proprietors, who owned 
specific but undivided shares in a mahal, availed 
themselves of the provisions of the Bengal Land 
Revenue Sales Act, with the result that the Col¬ 
lector opened separate accounts with them in res¬ 
pect of their liabilities for the payment of their 
shares of the land revenue. A large area of the 
estate, however, remained ijmali or joint share, 
and the owners of the ijmali share were still 
jointly liable for the payment of the land revenue 
in respect of it. In 1901 there was an arrear of 
Iai y revenue payable in respect of the joint share 
and the Collector then sold the share by auction. 
1 he appellant’s father purchased the same at 
auction and took possession in 1902. Thereupon 
the respondents with some of their co-sharers in 
the joint share brought a suit in the Civil Court 
e annulment of the sale and for possession 
of the property sold. They obtained a decree for 
possession with mesne profits. In 1876 some pro¬ 
ceedings for the partition of the mahal were 
commenced but were not concluded till 1908. The 
respondents were awarded on partition three 
villages in lieu of their share in the mahal. The 
respondents had 6 annas and odd interest in these 
three villages which were put to sale in 1901 and 
Pdrchased by the appellant’s father and the 
remaining interest stood to their separate 
account. The appellant’s father on purchase 
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took possession of the whole of one of the three 
villages only and not of the other two. In 1915 
the appellant was entered as co-sharer in respect 
of 6 annas share in the three villages, while the 
respondents were entered as co-sharers in respect 
of remaining interest. On obtaining the decree 
in the suit, the respondents sought to execute the 
decree and obtained possession of the land in 
1908. They further sought to recover the mesne 
profits. 

Held, that during the period from 1908 when 
the partition was completed and the time when 
the appellant was recorded as co-sharer in 1915, 
the possession of the appellant of the village in 
question was referable only to his title as pur¬ 
chaser at the revenue sale and lie received profits 
on that basis only, and not as a trespasser. The 
appellant was therefore liable to the respondents 
for the mesne profits of the whole of the village 
he was in possession during the period mentioned 
above. (Sir Shadi Lai) Kedarnath Goenka v. 
Maharaj Kumar Babu Bhageshwari Prasad 
Singh. *64 I.A. 240=16 Pat 382=1937 A.L.R. 
353=168 I.C. 145=1937 O.L.R. 260=18 Pat.L. 
T 401=41 C.W.N. 809=1937 P.W.N. 434=9 
RPC 265=65 C.L.J. 374=3 B R. 470=46 L. 
W. 67=31 S L R. 360=1937 M.W.N. 712=1937 
OWN 694=39 Bom. L.R. 782=1937 A.W.R. 
1017=1937 A.L.J. 1051=A.I.R. 1937 P.C. 143= 
(1937) 2 M.L.J.202 (P.C.). 

--S. 2 (12) —Wrongful possession—If implies 

possession obtained by improper Act. 

It is not necessary that possession in order to 
be wrongful for purposes of a claim for mesne 
profits, must have been obtained in consequence 
of some improper Act. ( Bennet and Verma , JJ-) 
Tulsi Ram v. Gobind Singh# 184 I.C. 91=12 R. 
A 175=1939 R D. 292=1939 A.L.J. 433=1939 
A.W.R. (H.C.) 344=A.I.R. 1939 All. 529. 

-S. 2 (17) (e)—‘Public officer’—Agent of 

Railway Company—Railway. Act, S. 131. See 
Evidence Act, S. 124. 43 C.W.N. 664 

-S. 2 (17)—Elected member of Provincial 

Legislature— If public officer. See C. P. Code, 
0.21, Rr. 48 and 46— Salary of M.L.A.— Liabi¬ 
lity to attachment. 69 C.L.J. 267=43 C.W.N. 
512. 

-S. 2 (17) (g) and (h)— ‘Public officer — 

Court of Wards manager. See C. P- Code, S. 80. 
43 C.W.N. 1212. 

-S. 2 (17) (h)—Public officer—Liquidator of 

a Co-operative Society—If one. See C. P. Code, 
Ss. 80 and 2 (17) (h). 1939 N.L.J. 215. 

-(Second Amendment Act IX of 1937), 

S. 3— Insolvency case—If a proceeding arising 
out of suit. 

An insolvency case cannot be described as a suit 
or any proceeding arising out of it within the 
meaning of S. 3. (Mukherjea and Biswas, JJ.) 
Jnanendra i'" umar v. Akash Chandra. 177 1. 
C. 352=11 R C. 233=A.I.R. 1938 Cal. 325. 

-S. 3 (17)—Public officer—Liquidator of 

Co-operative Society appointed by Registrar of 
Co-operative Societies. See C. P. Code, S. 80. 
52 L.W. 131=(1940) 2 M.L.J. 241. 

-Ss. 4 and 9— Money attached by order of 

Criminal Court—Declaratory suit in Civil Court 
— Maintainability. 

Where certain Jagir money is attached by a 
Magistrate for realisation of arrears of main- 
l tenance due under an order under S. 488, Cr. P- 
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Code, a suit in the Civil Court for a declaration 
that the money attached is not liable to seizure, 
attachment or sequestration in satisfaction of an 
order of the Criminal Court is not maintainable, 
as the Civil Court has no jurisdiction to go into 
the matter. ( Tek Chand,J .) Natha Singh v. 
Mt. Bachint Kaur. 39 P.L.R. 100=169 I.C. 
944=10 R.L. 65=A I.R. 1937 Lah. 367. 

-S. 6— Scope—Incidental issue in suit as to 

property of value exceeding pecuniary jurisdiction 
of Court—Power to try. 

There is no warrant in the Code for saying that 
a Court cannot try incidentally an issue as to 
property the value of which is beyond its juris¬ 
diction. All that S. 6, C. P. Code, says is that no 
Court shall have jurisdiction over suits the value 
of which exceeds the limits of its pecuniary 
jurisdiction. It is the valuation of the suit and 
not of an incidental issue raised by the defence 
which determines the jurisdiction. ( Mosely , J.) 
A.M. K.M. Chettyar Firm v. Ma Shwe Ein. 
169 I.C. 933=10 R.R. 40=A.I.R. 1937 Rang. 
219. 

-S. 6— Scope of — ‘Suits' if includes proceed¬ 
ings in execution. 

S- 6. C. P. Code, governs^ the whole Code, thnt 
is to say, the word ‘suits' means not only all 
proceedings up to the stage of decree, but in¬ 
cludes, proceedings in execution. Its position, 
appearing as it does under the part headed ‘preli¬ 
minary' indicates that it is designed to govern the 
whole Code. (Stone, C.J. and Bose . J.) Nil- 
xanthrao v. Krishnarao. 1940 N.L.J, 244. 

.-S. 9— Bar of civil suit—Burden of proof — 

Owner of land—Infringement of right by acts 
done under colour of statute—Suit for declaration 
—If barred. 

Where person's right as owner of land is in¬ 
vaded by proceedings taken under colour of a 
statute he is entitled to sue in a Civil Court for a 
declaration of his right and for an injunction to 
protect it. Where the statements in the plaint 
sufficiently comply with the provisions of O. 7, 
R. 1, sub-Cl. (/), C. P. Code, the terms of S. 9, C. 
P. Code, lay down a general rule in favour of the 
jurisdiction of a Civil Court and the burden of 
proof is on the party who maintains an exception 
to the general rule. ( Venkataramana Rao, J) 
Seesai Odayar v. Swaminatha Iyer. 165 I.C. 
508=9 R.M. 266=44 L.W. 334=1936 M. W. N. 
900=A I.R. 1936 Mad. 522=71 M.L.J. 227. 

-S. 9—Bar of suit—Right of landlord to 

recover balance of transfer fee—Suit to enforce 
—Maintainability—B. T. Act, Ss. 26-J and 188, 
proviso (1). .SVp B. T. Act, Ss. 26-J and 188, 
Proviso (1). 63 C.L.J. 105. 

-S. 9— Denial of right of inheritance — Cause 

of action. 

A suit merely to declare a person an heir does 
not lie. A.I.R. 1928 Lah. 831, Rel. on. Plaintiff 
alleged in the plaint that the widow of A who 
upon the death of her husband took only a life 
tenancy in her husband's property, colluded with 
defendant 3 and that he had got his name entered 
in the column of ownership in the Municipal 
register, as owner of some of the property with 
the object of depriving the plaintiff of his share 
in the property of A which would come to him 
after the death of the widow. The plaint further 
stated that the widow had been asked to admit 
^plaintiff's right of succession on her death but 
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she did not agree and hence the plaintiff had 
brought the suit for a declaration that the entries 
in the column of the ownership in the register 
should be null and void. 

Held, that the denial of plaintiff’s right of in¬ 
heritance as evidenced by the entries did not 
furnish a cause of action and hence the suit was 
liable to be rejected. ( Dalip Singh and Skemp, 
JJ.) Ghui.am Mohy-ud-din v. Mt. Ruqiya. 41 
P.L.R. 615=A.I.R. 1939 Lah. 158. 

-S. 9—If bars suit against Municipality for 

recovery of tax illegally recovered. See U. P. 
Municipalities Act, S. 164 and C. P. Code, S. 9. 
1939 A.W.R. (H.C.) 230. 

-—S. 9— Jurisdiction conferred by—Provincial 

Legislature , if can take away. 

S. 9, C. P. Code, itself postulates the barring of 
jurisdiction of Civil Courts by a competent legis¬ 
lature with respect to particular class of suits of 
a civil nature. It is, therefore, open to a Provin¬ 
cial Legislature to bar the jurisdiction of Civil 
Courts with respect to particular class of suits, 
provided in doing so it keeps itself within the field 
of legislation confided to its charge and does not 
contravene any provision of the constitution Act. 

(Iqbal Ahmad, Bajpai and Mohammad Ismail, 
JJ.) Atiqa Begam v. Abdul Maghni Khan. 
188 I.C 586=3 Fed.L.J. (H.C.) 83=1940 A.W. 

R. (H.C.) 208=1940 A.L.J. 274=1940 R.D. 135 
=A.I.R. 1940 All. 272 (F.B.). 

-S. 9—Jurisdiction—Mahant of math—Dis¬ 
qualification or removal for bad behaviour— 
Power of Civil Court. See Rf.ligious Endow¬ 
ment—Math. 39 Bom.L.R. 867. 

-S. 9—Jurisdiction of Civil Court—Removal 

of Mahant from religious duties. See C. P. Code, 

S. 92. 44 C.W.N. 177 (P.C.). 


-S. 9 —Municipal Committee vested by 

statute with power to improve drainage—Its act, 
if can be questioned in Civil Court. 

Where a Municipal Committee is invested by 
statute with power of executing works for im¬ 
proving the drainage of the town, it is for the 
Committee to determine as to how the work can 
best be done, and any act done or intended to be 
done by it in furtherance of this object can only 
be questioned in a Civil Court if it is shown that 
the Committee is not acting bona fide or that the 
act complained of is oppressive, wanton and 
capricious. ( Tek Chand, J.) Chatar Bhuj v- 
Municipal Committee, Bhawani. 172 LC. 336-- 
10 R.L. 298=39 P.L.R. 480=A.I.R. 1937 Lab. 
252. 


S. 9 —Order of Revenue Courts—Suit 

*. a . • r /• * • 


_ to 

declare as without jurisdiction—If lies. 

No civil suit lies for mere declaration that a 
decree of a Revenue Court was without J uns Yj> c « 
tion. (Bennet, J.) Jit Singh v. Ghetlu. 1 

I. C. 911=12 R.A. 66=1939 R.D. 363=1939 A.L- 

J. 382=1939 A.W.R. (H. C.) 404=A. I. R- 
All. 446. 


-S. 9 —Provision for special remedy—if b° rs 

ight of suit. . 

Where a right of action exists, a suit is m 
ainable to enforce that right independently ot 
pecial remedies provided by the Code. 

.) Ramayya v. Komarappa. 160 I.C. 

935 M.W.N. 1207=8 R.M. 614=43 L.W. 2M— 
i.l.R. 1936 Mad. 421. 
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-S. 9—Revocation of probate—Suit for— 

Jurisdiction of High Court. See Letters Patent 
(Calcutta), Cl. 12. I.L.R. (1940) 1 Cal. 14. 

-S.9— Statutory body—Infringements of civil 

rights of—Remedy—Jurisdiction of Civil Court. 

The District Board in whom the property in 
respect of public streets, is vested, in however 
limited a manner, have a right to see that their 
civil rights in respect of these are not affected by 
the use of those roads, by persons who have not 
obtained the necessary authority or permission. 
As such there is no reason why the District 
Board should not bring a suit for damage caused 
to its roads by the unauthorised use. ( Horwill, 
J.) President, District Board, Kistna v. 
Lakshmayya. 177 I.C 126=11 R.M. 252=1937 
M.W.N. 1223 (2)=A.I.R. 1938 Mad. 227=(1938) 
1M.L.J. 391. 

-S. 9—Suit for a declaration that certain 

debts shown by a debtor as due to creditors are 
baseless and fictitious and for an injunction to 
restrain the alleged creditors from proving their 
<lebts before the Debt Conciliation Board—Civil 
Court If impliedly barred from entertaining 
such a suit. See Punjab Rf.lief of Indebtedness 
Act (VII of 1934), S. 21 (a) (i). 39 P.L.R. 891. 


-S.9 —"Suit of a civil nature 1 ’—Claim 
temple archakas to prostrate twice before deit 

during service—Trustees forbidding archakas t 

prostrate more than once on pain of dismissal- 

by archakas—Maintainability. 

A st fit by archakas of temple who are hered 
tary officeholders and temple servants to establis 

!u ei !i nght io - P rostrat e themselves twice befor 
the deity while performing certain ceremonies a 

archakas, as they had been doing from time im 
memorial, is one of a civil nature. The act o 
the trustee in directing the archakas to prostrat 
only once and not twice on pain of dismissal is a 

outrage on their religious sentiment and give 

2 2K? e a , ction for suit - (Venkatasubb 
Raoand Abdur Rahman, JJ.) Aiyanachariar z 

190=1939 M W N 

S. 9—-Suit of civil nature”—Claim to Veda 
parayanam miras in temple with emoluments an 
honours attached. 

A suit in which a claim is made in respect of 
Teligious office, called Vedaparayanam miras t< 
which certain emoluments and honours appertair 
is a suit of a civil nature, and can be taken cogni 

zan , ce °l hy L the C T ts * Venkatasubba Rao am 
Abdur Rahman, JJ.) Aiyanachariar v. Sat a 

iTR H m9 R Ma 8 d 9 757; 19 ° =1939 M W N ' 418 = 

festJlinjlt lilirUTby ~eX7s Un o 

° f ^ ^nces- 

The Civil Courts have no jurisdiction to decid, 

B erS ?/ rit “ aI CXCept ln s ? far as a ^cision o. 
such matters is a necessary incident to the deci 

Sion of a civil right. The general rule is tha 

once the genera! right to worship is conceded o: 

established, the Courts will not endeavour to lai 

down the ritual which is to be followed, nor wil 

they prescribe the manner in which the worshit 

* s t° be conducted. Certain members of the Sen* 

«untha community in a village sued to establis! 

rights known as Kappu Kattu and Diparathana ir 
* pubh ‘ temple. It appeared that the claim relat¬ 


ed to certain ritual observances in the cummuna! 
festival, but neither the right to worship nor the 
right to any office or perquisites attaching thereto 
was in issue. 

Held, that the suit was not a suit of a civil 
nature and could not therefore be entertained by 
the Court. ( Wadsworth, J.) Narayana Mu- 
dali v. Periya Kalathi Mudali. 185 I.C. 239= 
12 R.M. 534=1939 M.W.N. 273=49 L.W 295= 
A.I.R, 1939 Mad. 494=(1939) 1 M.L.J. 199. 

-S. 9— Suit of "civil nature ”— Dispute as to 

mode of placing jezvel with mark on deity—Suit 
in respect of—If lies. 

A dispute as to the way in which a particular 
jewel with a particular mark should be placed on 
the God or Goddess in a temple, is one in respect 
of a trivial matter of religious observance and no 
j right of a civil nature is involved in it. A suit in 
respect of such a matter is not maintainable 
under S. 9, C. P. Code. {Venkatasubba Rao and 
Abdur Rahman, JJ.) Aiyanachariar v. Sata- 
gopachariar. 189 I.C. 190=1939 M.W.N. 418= 
A.I.R. 1939 Mad. 757. 

-S. 9— Suit of a “civil nature”—Dispute as 

to propriety of placing namam or mark on 
Godhead—Jurisdiction of Court. 

A question as to whether a particular namam 
or mark should be placed on the Godhead is at 
best one pertaining to religious ritual and as such 
is excluded from the cognizance of a Civil Court. 
To allow it to be tried would amount to an abuse 
of the process of the Court. ( Venkatasubba Rao 
and Abdur Rahman, JJ.) Aiyanachariar v. 
Satagopachariar. 189 I.C. 190 = 1939 M.W.N. 
418=A.I.R. 1939 Mad. 757. 

;-S. 9— Suit of “ civil nature” — Right of wor¬ 

ship. 

A suit does not cease to be one of a civil nature 
because in order to decide it, the Court has to 
decide questions as to religious riles or cere¬ 
monies. The right of worship is a civil right 
which the Court will take cognizance of. ( Ven¬ 
katasubba Rao and Abdur Rahman, JJ.) Aiyana¬ 
chariar v. Satagopachariar. 189 I.C. 190= 
1939 M.W.N. 418=A.I.R. 1939 Mad. 757. 

---S. 9— Suit of a “ civil nature ”— Right to 

office — Test—Right to lead horse on particular 
festival in temple—If office or mere honour—Suit 
in respect of — Maintainability. 

One test which is necessary to constitute an 
office is a corresponding compellable duty ; but if 
that is absent there is no office but only an honour 
which cannot be made the subject of a suit by 
reason of S. 9, C. P. Code. A right to lead a 
horse on a particular festival in a temple when¬ 
ever that festival is performed, cannot be held 
to be a right to an office, when there is no compel¬ 
lable duty on the part of the claimant. {Leach, 
C.J. and Somayya, J.) Ramaswami Goundanz/. 
Lakshmana Reddi. I.L.R. (1940) Mad. 40=186 
I.C 437=12 R.M. 633=50 L.W. 206=1939 M. 
W.N. 792=A.I.R. 1939 Mad. 886=(1939) 2 M. 
L.J. 420. 

-S. 9— Suit of a “ civil nature” — Service in 

temple and prayer—Right to stand in particular 
position—Suit to declare — Maintainability. 

It is unquestionable that the Civil Courts in India 
have no ecclesiastical jurisdiction and that they 
cannot decide questions of ritual except in so far 
as the decision of such questions is a necessary 
incident to the decision of civil rights. It is well 
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established that a right to worship in a particu¬ 
lar temple is a civil right and that a right to per¬ 
form a religious office to which obligations and 
emoluments are attached js also a civil right. It 
has been recognised that the Court in adjudicat¬ 
ing on a right of worship ora right to a reli¬ 
gious office not infrequently is obliged to decide 
incidentally questions of ritual; but it follows 
that the Court will not, on a mere pretence that a 
right to worship has been infringed, arrogate to 
itself a jurisdiction which it does not possess to 
prescribe forms of prayer, rights to religious 
precedence and questions of that nature. The 
Civil Courts have neither the prayer nor the duty 
to attempt to draft a prayer book fora temple. 
A Civil Court cannot also be required to declare 
the rights of persons to stand in any particular 
show of the congregation. ( Wordsworth , J.) 
Appadorai Ayyangar v. Annangarachariar. 183 
I.C. 258=12 R M. 247=1938 M.W.N. 1206=48 
L.W. 722=A.I.R. 1939 Mad. 102=(1939) 1 M. 
L.J. 124 

-S.9— Suit of a" civil nature'’ — Suit to de¬ 
clare right to first honours at a festival in a 
temple — Maintainability. 

A claim to first honours at a festival in a tem¬ 
ple is only a right to a dignity or precedence and 
cannot be regarded as a right of civil nature, 
whether it is in a temple or elsewhere so long as 
it was not attached to an office. A suit in res¬ 
pect of such a right is not maintainable. ( Pand- 
rang Row and Abdul Rahman, JJ.) Thathacha- 
riar v. Srinivasaraghava Iyengar. 173 I.C. 986 
=10 R.M. 654=47 L.W. 459=1938 M.W.N. 18 
(2)=A.I.R. 1938 Mad. 334=(1938) 1- M.L.J. 
174. 

-S. 9— Suit of “civil nature ”— Temple 

honours—Right to obtain theerlham and honours 
in particular order of precedence—If subject of 
civil suit. 

The right to obtain theertham or honours in a 
particular order of precedence in a temple is not 
a civil right which can be enforced or declared in 
a Civil Court. ( Pandrang Rao, J .) Sri Emberu- 
manar Jef.r Swamigal v. Hindu Religious En¬ 
dowment Board, Madras. 166 I.C. 256=9 R.M. 
355=1936 M.W.N. 954=44 L.W. 539=A.I.R. 
1936 Mad. 973=71 M L.J. 588. 

-—S. 9— Special tribunal appointed by statute 

—Civil Court's jurisdiction. 

Where a special tribunal, out of the ordinary 
course, is appointed by an Act to determine ques¬ 
tions as to rights which are the creation of that 
Act, then, except so far as otherwise expressly 
provided or necessarily implied, that tribunal's 
jurisdiction to determine those questions is ex¬ 
clusive. ( Roberts , C.J., Dunkley and Braund, 
JJ.) H.C. Dey v. Bangalee Young Men’s Co¬ 
operative Credit Society, Ltd. 178 I.C. 674=11 
R.R. 259=1939 Rang.L.R. 50=A.I.R. 1938 
Rang. 392 (F.B.). 

-S. 9— Taxation by local self-governing 

body—Jurisdiction of Civil Court. 

Suits are of civil nature if they are suits bet¬ 
ween subject and subject dealing with civil rights. 
A suit for a declaration that the assessment of 
town-tax by a Panchayat is illegal and ultra vires 
is not between subject and subject but between 
a subject and a branch of a Local Self-Govern¬ 
ment and it does not deal with civil rights but it 
deals with a question of taxation, and as such is 
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not a suit of civil nature and Civil Courts have 
jurisdiction in a suit of that nature. 27 Cal. 849, 
Dist. (Sulatman, C.J . and Bennet,J .) Siieo Narain 
v. Town Area Panchayat, Chhibraman. 1935 

f^ R ,-cA 2 £ 9:=1936 A L J- 33=1936 A.W.R. 
107=159 I.C. 897=8 R.A. 523=A.I.R. 1936 All. 

TT^j -^ x Pl-— '‘Office”—Right to lead horse 
and hold Kalasum at Amman festival and to 
receive honours—If office—Absence of financial 
remuneration or other duties attached—If mate - 
riQ i Suit claiming such rights — Maintainability. 

A claim to a right to lead a horse and the right 
of holding a Kalasam at the time of an Amman 
festival, by persons who are not temple servants, 
and to receive as reward for these religious 
offices the honours, such as ceremonial gifts of 
pansupari before any other worshippers received 
them, is a claim to an office within the meaning 
of the explanation to S. 9, C. P. Code. The fact 
that the claimant does not receive any remunera¬ 
tion or any financial value or that the office may 
be in abeyance whenever no festival is being held 
or that it has no other duties attached to it cannot 
prevent it from being the performance of the 
duties of an office. A suit claiming the said 
rights is therefore maintainable under S. 9. 
(King, J.) Ramai.ingachi Reddi v. Elaya- 
perumai. Goundan. 1937 M.W.N. 143 (2)=1Q 

R. M. 381=171 I.C. 684=45 L.W. 384=A.I.R. 

1937 Mad. 403. 

— S.^ 10— Applicability— Court in zuhich pre¬ 
viously instituted suit pending—If should be com¬ 
petent to, grant relief claimed in later suit—“Relief 
claimed”—If refer to earlier suit or later suit. 

For the application of S. 10, C. P. Code, it is 
necessary that the Court in which previously 
instituted suit is pending must be a Court of 
jurisdiction competent to grant the relief claim¬ 
ed in the subsequent suit. The words “relief 
claimed’’ in the section should apply to the suit 
which is to be stayed and not to the earlier suit. 
(Pandrang Row.J.) Somasundaram Chettiar 
v. Venkatasubbayya. 177 I.C. 102=11 R.M. 
248=1938 M.W.N 353=47 L.W. 525=A.I.R. 

1938 Mad. 602=(1938) 1 M.L.J. 873. 

-S. 10— Applicability—Parties neither same f 

nor litigating under same title. 

Where the parlies to the two series of litiga¬ 
tions are not the same and they are not suing 
under the same title, either of the suits could 
not be stayed under S. 10, C. P. Code. ( Darling » 

S. M. and Mehta, J.M.) Ram Lal v. Nawal Kis- 
hore. 1938 R.D. 935 (1)=1939 A.W.R. (B.RJ 
60. 

-S. 10— Applicability and scope — “Matteryt 

issue ”— Meaning—Suit and appeal concerning 
same plot of land but in respect of rents of diffe - 
rent periods — Stay—If to be granted. 

The provisions of S. 10, C. P. Code, are man¬ 
datory in character and when the facts of a parti¬ 
cular case involve the operation of that section, 
the Courts have no other alternative but to give 
effect to it and stay the suit. The expression 
“matter in issue" does not mean any matter in- 
issue in the suit but refers to the entire subject- 
matter in dispute, and not merely to one of the 
issues, however important it may be for the 
decision of the suit. Where an earlier appea 
and a subsequent suit between the same P art,e ^ 
relate to the same piece of land, that fact alone 
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cannot be a ground for stay under S. 10, C. P. 
Code, when the amount claimed in the later suit 
is for a different period from that claimed in the 
former suit out of which the appeal has arisen. 
The matters in issue are not the same in both 
and hence S. 10 does not apply. ( Abdur 
Rahman, J.) Munussvami Mudaliar v. Raghu- 
pathi. 50 L.W. 334=1939 M.W.N. 793=(1939) 

2 M.L.J. 290=A.I.R. 1940 Mad. 7. 

-S. 10—Applicability and scope—Partition 

proceedings in Revenue Court—Suit in Civil 
Court as to title—Procedure—Trial when barred. 
See U. P. Land Revenue Act, Ss. Ill and 233 
( k ). 1936 R.D. 128. 

-S. 10 and Succession Act (1925), S. 295 

—Applicability of S. 10, C. P. Code, to proceed - 
ings under S. 295 of the Succession Act — Appli¬ 
cations for probate and caveats filed in different 
Courts on different dates—Which of the rival 
suits is ‘previously instituted’—Test to be applied. 

Where in respect of the same will two applica¬ 
tions for probate were made by different persons 
to different Courts on different dates and caveats 
were also filed in both Courts on different dates 
and an application was made by one of the appli¬ 
cants for probate to one of the Courts for stay 
of the proceedings in that Court. Under S. 10, 
C. P. Code, it was held that S. 10, C. P. Code, 
was not in terms applicable to proceedings under 
S. 295, Succession Act, for they were not ‘suits’ 
and that even assuming it applied in principle, it 
would not be possible as between rival applica¬ 
tions for probate, to treat as the date of the insti¬ 
tution, the date on which the caveator might have 
Chosen to allow the proceedings to become con¬ 
tentious. It was further held that the only date 
which could be regarded as the date of institution 
for the purpose of deciding which of the two 
rival ‘suits’ was ‘previously instituted' must be 
the date on which the petition was filed. The 
principle governing such cases was stated by his 
Lordship to be that any application which is sub¬ 
sequently converted into a plaint or is to be 
treated as a plaint and the foundation of a suit 
must be considered to date back as a plaint to 
the date on which it was filed as an application. 
( Yorke , /.) In re Violet Perterson. 15 Luck. 
290=12 R.O. 224=185 I.C 377=1940 OWN 
1=1940 O.A. 35=1940 A.W.R. (C.C.) 28=A I* 
R. 1940 Oudh 113. ' 

-S. 10—‘Matter in issue’—Meaning of. 

The expression ‘matter in issue’ in S. 10 of 
•C. P. Code has reference to the entire subject- 
matter in controversy between the parties, and is 
not equivalent to ‘any of the questions in issue'. 
The section does not bar the trial of a suit for 
rent for a period subsequent to that included in 
the previously instituted suit which is pending, 
although the same question may be involved in 
both the suits. A.I.R. 1917 Cal. 248, Foil. (Abdul 
Rashid, J.) Roshan Din v. Mai.an Bibi. 178 
I.C. 821=11 R L. 493=A.I.R. 1938 Lah. 502. 

-S. 10— Pendency of suit—Judgment pro¬ 
nounced but decree not drawn up—Suit, if still 
Pending. 

A suit was referred to arbitration and the 
arbitrators submitted an award. The Court 
directed that the award would be made part of 

the decree. No decree, however, was drawn up 

*s the necessary stamps were not filed. 
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Held, that the suit was still pending. ( Hauler- 
son , J.) Girish Chandra Sf.n v. Brajalal Si n. 

71 C.L.J. 190. 

S. 10 -Scope and effect of—Bar under — 


• Jkr 

Waiver of by parties—Effect. 

The institution of a second suit is not barred 
by S. 10; all that it says is that the trial of the 
suit cannot be proceeded with. It is consequently 
a rule of procedure pure and simple and rules of 
procedure in civil cases can be waived with the 
consent of the parties. When the parties express¬ 
ly ask the Court to proceed along with a subse¬ 
quent suit, neither side can afterwards turn 
round and challenge the validity of these procee¬ 
dings because of S. 10. (Bose, J.) Gangapra- 
shadv. Mst. Banaspati. I.L.R. (1937) Nag 6= 
173 I.C. 124=10 R.N. 280=A.I R. 1937 Nag. 
132. * 

-;S. 10— "Suit”—Includes appeals. 

Obiter .—In S. 10 which is closely connected 
with S. 11, "suit” must include appeal. The 
section refers to suits pending before His Majesty 
in Council. (Davis, J,C. and Tyabji,J.) Badal- 
das V. Gurdinomal. I.L R. (1940) Kar. 15= 
186 I.C. 533=12 R.S. 203=A.I.R. 1939 Sind 
329. 

-S. 10 (as amended by Government of 

Burma Adaptation of Laws Order, 1937)— 
Retrospective effect—Power of Courts in British 
Burma to stay suits before them by reason of 
pendency of suits founded on same cause of 
action in British India. 

According to S. 10, as amended by the Adapta¬ 
tion of Laws Order, 1937, the Courts in British 
Burma have no power to stay suits before them 
by reason of the pendency of suits founded on 
the same cause of action in British India. The 
amendment to S. 10 being an alteration in the 
form of procedure has a retrospective effect 
(Roberts, C.J., Mya Bu and Dunkley, JJ.) Aruna- 
chalam Chettyar v. Valliappa Chettyar 
1938 Rang. L.R. 176=175 I.C. 275=10 RR 
474=A IR. 1938 Rang. 130 (F.B.). 

-S. 11-RES JUDICATA. 

Adverse finding. 

Applicability. 

Arbitration proceedings. 

Causes of action different. 

Co-defendants. 

Competent Court. 

Compromise decree. 

Conflicting decrees. 

Connected appeals, cases or suits. 
Consent decree or order. 

Constructive res judicata. 

Co-plaintiffs. 

Decision on question of law. 

Directly and substantially in issue. 
Erroneous decision. 

Execution proceedings. 

Ex parte decree. 

Findings. 

Former suit. 

Heard and finally decided. 

Insolvency proceedings. 

Jurisdiction. 

Landlord and tenant. 

Litigating under same title. 

Might and ought (See Explanation IV). 
Miscellaneous proceedings. 
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Mortgages. 

Parties and representatives. 

Plea of. 

Prior decision. 

Pro forma defendant. 

Representative suit (See Explanation VI). 
Scope. 

Successive suits for same relief. 
Explanation IV—Might and ought. 
Explanation V. 

Explanation VI—Representative suit. 

Adverse finding. 

S. 11 —Adverse finding—Decision favoura¬ 


ble — Not res judicata. . 

A finding adverse to a defendant in a suit can¬ 
not be treated as res judicata if the suit be dis¬ 
missed. ( James and Rowland, JJ.) Baijnath 
Sahu v. Taimangal Prasad Singh. 164 I.C 
851=9 R.P. 139=AI.R. 1937 Pat. 56. 

_S. 11— Adverse finding—No appeal or cross¬ 
objection filed— Res judicata. 

Where a point which was specifically raised in 
the pleadings was found by the trial Court 
against the defendant respondent, and no appeal 
was preferred by him against that finding nor 
was any cross-objection filed in the appeal 
brought by the plaintiff, the point is res judicata 
between the parties. (Zia-ul-Hasan, J.) Badrul 
NISSA V. MUZAFFAR Husain. 1937 O.W.N. 429. 

_S. 11— Adverse finding —Res judicata. 

Where the previous judgment contains an 
adverse finding against a party but the decree is 
wholly in his favour, he has no right of redress 
against the finding by way of appeal, so such a 
previous finding cannot operate as res judicata in 
a subsequent suit. ( Srivastava , C.J ) Patesh- 
wari Din v. Sarju Dass. 171 I.C. 596=10 R.O. 
137=. 1937 O.L.R. 567=1937 O.W.N. 1127= 
A.I.R 1938 Oudh 18. 

__ 11 _ Adverse finding on one issue against 

successfi‘ l P ar ‘y-Jf, T ^ s judicata. 

Any issue decided by a Court in favour of the 
plaintiff whose suit is ultimately dismissed on 
another ground cannot operate as res judicata as 
against the defendant in a subsequent suit. 
(Niamatullah and Rachhpal Singh , JJ.) Parath- 
■nath v. Rameshwar Pratap Sahi. 177 I.C. 
373=11 R.A. 190=1938 A.L.J. 834=1938 A.W 
R (H.C.) 610=1938 A.L.R. 739=A.I.R. 1938 

AH. 4 9i- . .. .... 

Applicability. 

-S. 11— Applicability—Assessment proceed¬ 
ings under Income-tax Act —Res judicata— In- 
come-tax Officer—If “Court 
The doctrine of res judicata cannot operate in 
respect of an assessment to tax made by an In¬ 
come-tax Officer. The Income-tax Officer is not 
a Court, and therefore the doctrine has no appli¬ 
cation. His assessments are, however, final, un¬ 
less they can be reopened under some provision 
of the Income-tax Act. {Leach. C.J., Varada- 
chariar and King, JJ.) Trichy Tennore H.P. 
Fund Ltd. v. Commissioner of Income-tax, 
Madras IL.R. (1938) Mad. 183=1938 M.W N. 
171=173 I.C. 998=10 R.M. 648=5 I.T.R. 703= 
47 LW. 24=A.I.R. 1938 Mad. 148=(1938) 1 
M.LJ. 130 (F.B.) 

_S. 11 —Applicability—Applications under 

q 20-A Madras Estates Land Act. See Madras 
Estates Land Act, S. 20-A. (1939) 2 M.L.J. 
292. 
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rT*S.11 —Applicability to appeals—Connected 
suit in different Courts—Absence of appeal against' 
decision in one—Effect on appeal from the other. 

The rule of res judicata contained in S. 11 
applies to appeals as well as to trials in original 
Courts. Hence, where pending a suit between, 
certain parties in certain Court another suit is 
instituted in another Court between the same 
parties and relating to same subject-matter and 
the decision of latter Court becomes final, there 
being no appeal from it, an appeal from the deci¬ 
sion of first Court is barred by res judicata. 
(Davis, J.C. and Tyabfi, J.) Badaldas v. Gur- 
dinomal. I.L.R. (1940) Kar. 15=186 I.C. 533= 
12 R.S. 203=A.I R. 1939 Sind 329. 

-'S. H —Applicability — Construction of 

statute—Decision on applicability of S. 1 2-A — 
Chota Nagpur Encumbered Estates Act—If res- 

judicata. 

The third sub-section of S. 12-A renders void' 
any transaction to which it is applicable, but the 
question as to whether it applies to a particular 
transaction entitles the Court to consider the 
construction of the section and the determination, 
of its applicability rests with the Court. Where 
the decision of the Court in a previous suit deter-, 
mined that the section had never applied to a 
transaction a Court in a new suit between the 
same parties with regard to the same transaction 
cannot try anew the issue as to its applicability 
in face of the express prohibition in S. 11 of the. 
Code. A.I.R. 1928 Cal. 777, Ref; 12 Pat. 147,. 
Rev. ( Lord Thankerton.) Bindeswari Charan 
Singh v. Bhageshwari Charan Singh. 63 I.A. 
53=15 Pat. 203=160 I.C. 68=1936 A L. J. 104- 
= 17 Pat.L.T. 28=8 R P C. 140=38 Bom.L.R: 
339=62 C.L.J. 521=38 P.L S R. 325=40 C.W.N. 
289=1936 O W.N. 127=1936 M.W.N. 321=43 
L.W. 159=1936 O L.R. 67=1936 All. L.R. 98= 
1936 P.W.N. 17=1936 A W.R. 84 (2)=A.I.R. 
1936 P.C. 46=70 M.L.J. 122 (P.C.). 

-S. 11— Applicability—Decision in execution- 

proceedings under decree in one suit—Subsequent 
suit between same parties—Execution of decree 
in—Decision in execution under prior decree—If 
res judicata. t ■ 

There is no warrant for holding that there is 
no res judicata in respect of a decision in an exe¬ 
cution petition under a former decree when the 
same matter arises for decision in an execution 
petition under a subsequent decree between the 
same parties. In such a case the principle of 
S. 11, C. P Code, directly applies. (Wadsworth* 
J.) Chinnapp\yan v. Narayana Pattar. 187 
I.C. 852=12 R.M. 761=1939 M.W.N. 1145=5fr 
L.W 677=A.I.R 1940 Mad. 59=(1940) 1 M.L. 

J- 143- 

-S. 11— Applicability — Decree against sons 

on foot of—Mortgage by Hindu — Father — Subse¬ 
quent suit by latter s sons questioning alienation — 

If barred by res judicata. 

The decision in a suit against Hindu sons on a 
mortgage executed by their father upholding the 
mortgage cannot operate as res judicata in a suit 
by the sons of the defendants in the former suit 
(grandsons of the alienor) to set aside the mort¬ 
gage. The effect of holding the decision to be 
res judicata would be that the sons have no right 

to institute a suit at all questioning the alienation 
made by their father or grandfather. That clearly 
is not the law. ( Madhavan Nair , /.) Muthu*t 
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ranga Chetti v. Lakshmipathi Naidu. 162 I. 
c. 876=8 R.M. 1062=1936 M.W.N. 272=43 
L.W. 677=A.I.R. 1936 Mad. 488=70 M.L.J. 
627. 

-S. 11—Applicability—Dispute under Co¬ 
operative Societies Act—Second award in respect 
of same debt—If nullity—Bar of res judicata. 
See Bihar and Orissa Co-operative Societies 
Act, S. 48. 21 Pat.L.T. 343. 

-S. 11—Applicability—Foreign judgment— 

Res judicata —Conditions of. S-ee C. P. Code, 
S. 13. 40 Bom.L.R. 77. 

-S. 11— Applicability—Issues. 

Per Bhide, J.—S. 11, C. P. Code, applies not 
only to the final decision but also to issues. 
{Young, C.J., Bhide and Din Mahommad, JJ.) 
Masjid Shahid Ganj v Shiromani Gurdwara 
Pardandhak Committee, Amritsar. 175 I.C. 
945=11 RL. 91=40 P.L.R. 319=A.I.R. 1938 
Lah. 369 (F.B.). 

-S. 11— Applicability—Judgment obtained by 

fraud or collusion — Evidence Act, S. 44. 

It is open to any party to show that the judg¬ 
ment was obtained by fraud or collusion or that 
there was want of jurisdiction and in such case 
S. 11, C. P. Code, would not apply. ( Sulaiman, 
C.J. and Bentiet, J.) Parbati v. Gajraj Singh. 
166 I.C. 624=9 R.A. 431=1937 A.L R. 61 = 1936 
A.W.R. 1009=1936 A.L.J. 1162=A.I.R. 1937 
AH. 28. 

-S. 11— Applicability — Parties not same — 

No res judicata. 

There can be no res judicata when the parties 
are not the same in both the suits. ( Drake 
Brockman, S.M. and Knox, J.M.) Ajudhia 
Prasad v. Udairaji. 1936 R.D. 80. 

-S. 11— Applicability—Previous suit tried 

according to summary procedure then in force. 

Per Bhide , J. —Where the previous suit was 
tried according to the procedure then in force, the 
mere fact that the procedure then in force was of 
summary character is immaterial for the pur¬ 
poses of S. 11, C. P. Code. {Young, C.J., Bhide 
and Din Mohammad, JJ.) Masjid Shahid Ganj 
v. Shiromani Gurdwara Parbandhak Com¬ 
mittee, Amritsar. 175 I.C. 945=11 R L. 91=40 
P.L.R. 319=A.I R. 1938 Lah. 369 (F.B ). 

-S. 11—Applicability—Proceedings under 

Land Acquisition Act. See Land Acquisition 
Act, S. 31 (2), Proviso. A.I.R. 1939 Sind 66. 

——S. 11— Applicability—Second suit for re¬ 
demption of mortgage — Maintainability—Decree 
in prior suit by melcharthdar—Non-payment of 
mortgage money—If bar to second suit by jenmi. 

B held certain property under a marupat exe¬ 
cuted by hjs predecessor in title in favour of A. 
A afterwards granted a melcharth over the same 
property. A suit for eviction was filed by both 
A and the melcharthdar in which a decree was 
passed in favour of the latter that if within three 
years he paid into Court the value of B's im¬ 
provements B should surrender possession of the 
property to him. Such payment was never made 
and B remained in possession. Subsequently a 
suit was filed by A, the jenmi, to evict B and the 
defence was that the suit was barred by reason of 
the previous decree in which A was a party. 

Held, that the decree in the previous suit did 
not bar the suit by A inasmuch as the decree in 
the previous suit was in favour of the melcharth- 
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dar and not of A and A could not himself execute 
that decree and that by reason of the melcharth¬ 
dar failing to execute the decree A, jenmi, would 
not lose his right to redeem. (King, J.) Govindan 
v. J. S. DkSilva. 169 I.C. 247 = 9 R.M 726= 
1936 M.W.N. 759=A.I.R. 1937 Mad. 213. 


-S 11— Applicability—Suit f or rent by land¬ 
lord against tenant—Plea of partial dispossession 
and suspension of rent—Decision negativing plea 
—Subsequent plea in later suit—IP hen barred by 
res judicata. 

Where in a suit between a landlord and a ten¬ 
ant, a plea is raised by the defendant-tenant that 
there was partial dispossession or eviction and 
consequent suspension of rent and found against 
and negatived by the Court, the rule of res judi¬ 
cata has no application in a case of eviction from 
the same lands subsequent to that suit, so as to 
bar the tenant from raising the plea in a subse¬ 
quent suit. But where the tenant’s plea in the 
later suit is that the dispossession pleaded in the 
prior suit is still continuing in respect of the same 
lands, the plea cannot be allowed to be agitated 
by the tenant in the later suit. The rule of res 
judicata will apply in such a case, as there can be 
no continuance of dispossession of property of 
which there has been no dispossession according 
to the prior decision, and the tenant cannot con¬ 
sequently be permitted to go into the question of 
dispossession. ( Guha and Bartley, J J .) Maharaja 
Jagadish Nath Roy Bahadur v. Surendra 
Prosad Lahiri. 40 C.W.N. 166. 

Arbitration proceedings. 

-S. 11 —Arbitration proceedings. 

The word ‘suit’ in S. 11, C.P.Code. includes arbi¬ 
tration proceedings, and matters which have been 
fully dealt with in those proceedings could not be 
reopened in a subsequent suit. 26 C.W.N. 940, 
Ref. to. ( McNair , J.) Mayadas Bhagat v. Com¬ 
mercial Union Assurance Co., Ltd. ILR 
(1937) 1 Cal. 541=169 I.C. 788=10 R.C 49=41 
C.W.N. 193. 


-S. 11— Arbitration proceedings— Award 

filed under Arbitration Act —Res judicata. 

It is difficult to see why an award filed under 
the Arbitration Act should not have the same 
force with regard to the question of res iudicata 
as a decree based on award under Sch. II C. P. 
Code. {McNair, J.) Bal Krishna Mohta v. 
Brijmohan Biani. 42 C.W.N. 367. 

“ 'll—Arbitration Proceedings—Objection 

decided in —Res judicata. 

Where objections have been preferred during 
the arbitration proceedings and disallowed, the 
principle of finality applies and the same matter 
cannot be agitated in a separate civil suit. 1926 
Sind 42; 1930 Sind 195 and 1928 Sind 20, Rel. on, 
{Abdul Rashid and Addison, JJ ) Damodar Das 
and Sons, Ltd. v. Basheshar Nath. 167 I.C. 
730=9 R.L. 541 (2)=A.I.R. 1936 Lah. 865. 

-S. 11— Arbitration proceedings—Question 

as to vdlidity of submission—Decision on—If res 
judicata in subsequent suit. 

As the Court has power to hear and decide the 
question as to the validity of submission, and if it 
hears and decides the question, the principle of 
res judicata applies and the party aggrieved should 
not be allowed to re-agitate the same question in 
a subsequent suit. {Davis, J.C. and Mehta, A.J 
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C) Rochanbai v. Motumal. 31 S.L.R. 55 = 169 
I.C. 623=10 R S. 10=A.I.R. 1937 Sind 110. 

-S. 11 —Arbitration proceedings—Suit by 

some residents of village claiming irrigation 
rights—Reference to arbitration—Award—Decree 
based on—Subsequent suit by other residents of 
same village not parties to reference claiming 
similar rights against same defendants—If res 

Where a suit by certain residents of a village 
claiming a right of irrigation in respect of their 
fields from a particular tank is decided not on 
contest, but on the basis of an award on a refe¬ 
rence by the parties to arbitration, and no one 
outside the parties to that suit has agreed to refer 
the matter to arbitration, the decree in such a 
suit cannot be binding on persons other than those 
■who made the reference, and cannot operate as 
res judicata so as to bar a subsequent suit by 
other residents of the same village against the 
same defendants, claiming rights similar to those 
in the prior suit. ( Niamatullah, J .) Namdar 
Khan v. Naimul Khan. 169 I.C. 388=1937 A. 
L R 522=10 R.A. 16=1937 A.L.J. 293=1937 A. 
W.R. 258=A.I.R. 1937 All. 289. 

_S. 11— Arbitration proceedings — Unregis¬ 
tered award—Omission to raise objection to filing 
of—Constructive res judicata. 

If an application is made to the Court to file 
an unregistered award which requires registra¬ 
tion, then the Court must reject it. Hence this is 
one of the ground which can be urged against the 
filing of an award and if it is not urged and the 
award is filed, then the question is barred in a 
subsequent suit on the principle or res judicata. 
(Rme I.) Gangaprashad v. Mst, Banaspati. 

I L R (1937) Nag. 6=173 I.C. 124=10 R.N. 280 
=A.I.R. 1937 Nag. 132. 

Causes of action different. 

__S. 11 — Causes of action different—Decision 

■when may become res judicata. 

S. 11 does not require that the causes of action 
in both the suits should be the same for the ap¬ 
plication of the rule of res judicata. The causes 
of action may be different or the subject-matter 
may be different, but if the issue involved in both 
the cases is the same and if it was directly and 
substantially in issue in the former case bet¬ 
ween the same parties or between parties under 
whom they or any of them claim, litigating under 
the same title, the decision of such an issue in the 
former case will operate as res judicata provided 
the other conditions laid down in S. 11 are satis¬ 
fied (Stone, C J ■ and Puranik, J ) Sitabai v. 
Hari. I.L.R. (1938) Nag. 496=180 I.C. 922= 

II R.N. 406=A.I.R. 1938 Nag. 401. 

•_S. 11— Cause of action, different—Prior 

suit on the footing that a release was of no legal 
effect—Subsequent suit for damages for breach 
of covenant of title contained in the same release. 

The plaintiff obtained a release from the Official 
Assignee in respect of an insolvent’s share in a 
certain property. Bnt a mortgagee of that share 
of the property brought it to sale and it was 
bought by a stranger. Thereupon the plaintiff 
sued the Official Assignee for a refund of sum 
paid to him as consideration for the release on 
the ground that the release was of no legal effect. 
But it was dismissed. The present suit was 
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'brought by the plaintiff against the Official Assi¬ 
gnee, for damages for breach of covenant of title 
contained in the deed of release. On a plea that 
the later suit is barred by res judicata. 

Held, that the causes of action in the two suits 
were entirely different and that the second suit 
was not barred by the rule of res judicata. 
(Leach, C.J. and Varadachariar, J.) Official 
Assignee of Madras v. Vedanarayana Naicker. 
177 I.C. 579=11 R.M. 348=47 L.W. 46=1938 
M.W.N. 10=A i I.R. 1938 Mad. 221=(1938) 1 M. 

I LJ. 92. 

—--S. 11, O. 2, R. 2— Cause of action distinct — 

Gift of certain property to wife in lieu of dower 
—iVidow remarrying after husband's death—Suit 
for pre-emption by husband's brother dismissed — 
Subsequent suit for declaration of title to property 
on ground of re-marriage of widow and for avoid¬ 
ance of gift—If barred. 

A Mahomedan gifted certain property to his 
wife in lieu of dower. After the death of the 
husband the widow remarried and the brother of 
her husband brought a suit for pre-emption 
alleging that the transaction was a sale and not a 
gift. The suit was dismissed. Subsequently he 
brought a suit for declaration that he had acquir¬ 
ed a title to the property on the ground of re¬ 
marriage of the widow and that the gift was null 
and void against him. 

Held, that as the plaintiff was challenging in 
his previous suit what the husband had done in 
relation to the property and as in the subsequent 
suit he was basing his right of ownership on what 
had been done by the widow herself, the reliefs 
in the two suits were based on two separate 
causes of action and the subsequent suit was not 
barred either under S. 11 or under O. 2, R. 2. 

Held, further, that the plaintiff was debarred 
from challenging the gift in the subsequent suit 
as by bringing the suit for pre-emption he should 
be taken to have consented to the transaction in 
the eye of the law. A.I.R. 1914 Lah. 460, Foil. 
(Din Mohammad, J.) Mt. Alam Khatun v. 
Hayat Khan. 181 I C. 87=11 R.L. 750=40 P. 
L.R. 794=A.I.R. 1938 Lah. 492. 

Co-defendants. 

-S. 11— 'Co-defendants'—Absence of contro¬ 
versy inter se —Joint defence to suit by rival 
claimant—Inconsistent and alternative pleas raised 
—Suit dismissed in part—Mention that claim of 
one defendant is dismissed—If res judicata in 
subsequent suit by one co-defendant against 

another. . . 

It is open to co-defendants putting up a joint 
defence to resist the claim of a rival on any 
ground which they may be able to prove; and it is 
open to them to raise alternative and even incon¬ 
sistent pleas in defence to the suit of the rival 
claimant. And when there is no point in contro¬ 
versy between the co-defendants inter se , and no 
difference between them on any point, a finding by 
the Court on a point in favour of one of them and 
adverse to the other, cannot operate as res juax- 
cata in a subsequent suit between them. If all 
that the co-defendants in the prior suit are anxi¬ 
ous about is to defeat the claim of the plaintiff* it 
does not matter to them whether the claim or 
any one of them is defeated on any ground, ine 
decree which in any way non-suits the plaintiff is 
for the benefit of both of them, and the mere 
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mention in the judgment that the claim of one of 
them is dismissed, does not affect his rights as 
against the other, and cannot operate as res judi¬ 
cata. (Harries and Rachhpal Singh, JJ.) Ganpat 
Rai v. Bhagnvat Dayal. 1937 A.W.R. 805=1937 
A.L.J. 1141. 

-—S. 11— Co-defendants—Applicability of res 

judicata— Conditions necessary. 

The plea of res judicata can prevail, even if the 
contesting parties in the subsequent suit or those 
through whom they claim were ranged as co¬ 
defendants in the previous suit. But before this 
plea can prevail, three conditions are necessary 
to be fulfilled:—( 1 ) there must be a conflict of 
interest between the defendants concerned; ( 2 ) it 
must be necessary to decide this conflict in order 
to give the plaintiff the relief he claims; and (3) 
the question between the defendants must have 
been finally decided. Where in a suit by the 
plaintiff claiming tenancy rights against defen¬ 
dants 1 and 2 , who asserted priority over both the 
plaintiff and the defendants was impleaded as 
defendant No. 3, and the Court dismissed the suit 
on account of the finding that X was entitled to 
succeed to the tenancy rights in suit in prefer¬ 
ence to both the plaintiff and the defendants, all 
the above three conditions are fulfilled and the 
question of X’s title to succeed to the tenancy 
rights is, therefore, res judicata and cannot be 
re-opened in a subsequent suit by X against de¬ 
fendants 1 and 2. The fact that former suit was 
dismissed as against defendants 1 and 2 is imma¬ 
terial, as they could appeal against the decision 
arrived at in that suit if they wanted to escape 
its consequences. ( Coldstream and Din Moham¬ 
mad, JJ.) Gahra v. Mst. Panah Bibi. I.L.R. 
(1938) Lah. 75=40 P.L.R. 1030. ✓ 

-S. 11— Co-defendants — Conflict of interests 

between co-defendants—Finding necessary issues 
—Res judicata. 

A proprietor of land brought a suit for eject¬ 
ment and also another suit for rent against the 
patta-holder A and the shikmi tenant under him 
B, alleging that the patta granted to A had expired. 
A contested the claim on the ground that though 
he had been given a patta, what he really had 
taken was the right of occupancy. B on the other 
hand contended that the land was his gusashta 
ancestral holding, and that he was not a shikmi 
tenant of A and therefore was not liable to eject¬ 
ment on the expiry of A’s lease. The trial Judge 
held the patta to be a colourable one and negativ¬ 
ed A’s right of occupancy but dismissed the suits 
on the ground that B was the independent shikmi 
tenant on his own account and not under A. Sub¬ 
sequently A’s assignee brought a suit for rent 
against B claiming, that B was the shikmi tenant 
under the occupancy tenant A. 

Held , that there was conflict of interest and 
titles between the co-defendants A and B in the 
former suits and it was necessary to decide that 
conflict in order to give the plaintiff in those suits 
appropriate relief. Though the suits were dis¬ 
missed, yet A’s right of occupancy tenancy, and 
consequently his right to demand rent from B, 
was definitely negatived, and A could have 
appealed against that decision on the ground that 
notwithstanding the dismissal of the suits, he was 
adversely affected by the pronouncement in 
iavour of the co-defendant. He having not done 
so, the decision in the former suits negativing his I 

Q.* D .—57 
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right of occupancy tenancy operated as res 
judicata in the subsequent suit between his assig¬ 
nee and B. (Dhavle . J ) Parameshwar Pandey 
v. Ramdhari. 167 I.C. 141=9 R.P. 380=3 B R. 
276=A.I.R. 1937 Pat. 27. * 

■ - ■ -S. 11— Co-defendants — Conditions neces¬ 
sary. 

The circumstances in which a decision operates 
as res judicata between co-defendants are firstly, 
that there was a conflict of interest between 
them ; secondly that it was necessary to decide 
that conflict in order to give the plaintiff the 
relief which he claimed ; and thirdly, the question 
between the co-defendants was finally decided. 
Therefore a decision in a former suit in which 
there was a conflict of interest between co-defen¬ 
dants but it became unnecessary to decide that 
conflict because the plaintiffs were not given any 
relief as they failed to establish their title and 
therefore the question that arose between the co¬ 
defendants was not decided, cannot operate as res 
judicata in a subsequent suit. ( IVright, J.) Ma 
To v. Maung E Byu. A.I.R. 1940 Rang. 136. 
-S. 11— Co-defendants — Decision not neces¬ 
sary to give plaintiff relief —Res judicata. 

Where in order to give the plaintiffs the relief 
they claimed, it was not necessary for the Court 
to decide the question of the liability of the co¬ 
defendants inter se the decision does not operate 
as res judicata in a subsequent suit between the 
co-defendants. ( Nanavutty and Zia-ul-Hasan, 
JJ.) Viqar Ali Beg v. Mohammad Saadat Ali 
Khan. 1936 O.W.N. 982. 

S. 11 — Co-defendants — Decision, when res 
judicata. 

. To establish res judicata between co-defendants 
it should be established that there was conflict of 
interests between co-defendants; that it was 
necessary to decide that conflict in order to give 
plaintiff the relief which he claimed; that the 
question between the co-defendants was finally 
decided. A.I.R. 1931 P.C. 114, Rel.on. In a suit 
by K for partition against J and X, J who was in 
possession of the entire property did not put in 
any appearance and it was decided that K was 
entitled to a certain share in accordance with a 
particular pedigree table. Thereafter X put in 
applications for their shares under a different 

pedigree table, whereupon / brought a suit fora 

declaration that X would be entitled to those 
shares only which were in accordance with the 
pedigree table relied on in K’s suit, which fact 
being disputed by X, J claimed that that point 
was res judicata as between / and X both being 
co-defendants in K’s suit. 

Per Bhide and Dalip Singh, JJ. Skemp.J., con- 
£ ra ' Held, that the question of preference 
between the two pedigree tables was neither 
raised nor decided as between the co-defendants 
in K ^ suit, nor was it necessary to decide that in 
that suit, hence decision in K’s suit, was not res 
judicata in favour of J in his suit against X. 
(Bhide, J., on difference between Dalip Singh and 
Skemp, JJ.) Rura v. Banta. 181 I.C. 199=11 
R L. 790=40 P.L.R. 600=A.I.R. 1938 Lah. 227. 

-—S. 11— -Co-defendants—Issue decided as 

between defendants — If res judicata. 

A issued B, B- 1 and C for partition of joint 
family estate held by B. The estate was in the 
name of P-1 who was the son of B. B at first 
denied any joint estate but later on entered into a 
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compromise with A thus admitting the jointness 
of the estate. The compromise was admitted to 
Court and a decree was passed on it. In a suit 
by C against B and B- 1 to get his share of 
property, 4 

Held, that the former decision was res judicata 
as to the jointness of the property because that 
issue was finally decided as between the co-defen¬ 
dants in that suit. So in the suit by C, B and B -1 
or any one claiming through them cannot deny 
the right of C to a share. A.I.R 1919 Mad. 893 ; 
A.I.R. 1932 P.C. 161 and A.I.R. 1931 P.C. 114, Foil. 
(Venkataramana Rao, J .) Soorayya v. Sooranna. 
168 I.C. 1005=9 R.M. 682=A.I.R. 1936 Mad. 

252. 

— S. 11— Co-defendants—Joint decree passed 
against some partners in respect of debt contracted 
by them—Defence that other partners are neces¬ 
sary parties negatived—Question whether debt is 
partnership debt—If res judicata in suit between 

defendants. ... , , ,. 

Where in a suit instituted by a creditor against 

some of the partners of a firm in respect of a 
debt contracted by them, a joint decree was pass¬ 
ed against them negativing their contention that 
the other partners were necessary parties to the 
suit, the decision is not res judicata on the ques¬ 
tion as to whether it was a partnership debt or 
otherwise in a subsequent litigation between the 
defendants. (Mukerjea and Roxburgh, JJ.) De- 
Tipcti Chandra Mukherjee v. Benoy Krishna. 
43 C W.N. 1214. 

_S 11 — Co-defendants members of one 

family—'—Conflicting interests—Decision as to rela¬ 
tionship—Subsequent revenue proceedings—Ques¬ 
tion as to relationship—If res judicata. 

Where in a civil suit the co-defendants were all 
members of one family and they had conflicting 
interests a decision as to the relationship of one 
of them is res judicata in subsequent revenue pro¬ 
ceedings as between the members of that family 
in regard to that question of relationship. 
(Mehta, S. M.) Kamta Ahir v. Phagu. 1939 
A.W.R. (B.R.) 9=1939 R.D. 82. 

_S. 11— Co-defendants —Res judicata— Ab¬ 
sence of conflict of interests between defendants 

'"iTthere is no conflict of interests between the 
defendants inter se, and therefore no question to 
be decided between them, in order to give the 
plaintiff relief in the suit, there can be no res 
judicata between co-defendants. {Leach, C. J. and 
Varadachariar, J.) Dhanapala Chetti v. Gowr 
Chand Sowcar. 182 I.C 312=12 R.M. 48=1938 
M W N. 938=A.I.R. 1938 Mad. 959=(1938) 2 

M.L.J. 775. 

_ 3 . 11 — Co-defendants —Res judicata— Con- 

^For^a decision to operate as res judicata bet¬ 
ween co-defendants, there must be a conflict of 
interest between the defendants ; it must be neces¬ 
sary to decide this conflict in order to give the 
tilaintiff the relief he claims and the question 
between the defendants must have been finally 
decided. Where all these ingredients are present 
the finding operates as res judicata between co- 
Jtifendants even if in the former suit the plain- 
rase was dismissed in toto. (Almond, J.C.) 
Chulam AU amir Khan t/. Amir Khan. 179 
I.C 13=11 R. Pesh. 61=A.I.R. 1939 Pesh. 1. 
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— 1 * — Co-defendants —Res judicata— Con~ 

ditions— Pro forma defendant not contesting but 
supporting plaintiff’s claim—Dismissal of suit — 
Decision — If res judicata. 

It is clear that neither the fact that a defen¬ 
dant did not contest but supported the plaintiff’s 
claim, nor the fact that he was merely joined as 
pro forma defendant, nor again the fact that the 
suit finally ended in a dismissal is a good reason 
for negativing a plea of res judicata between co¬ 
defendants if they in fact occupied a position of 
conflict in the prior suit. ( Pandrang Row and 
Krishnaswami Ayvangar, JJ.) Appasami Pillai 
V. Thayammal. 189 I.C. 215=1940 M.W.N. 
632=50 L.W. 166=A.I.R. 1939 Mad. 830= 
(1939) 2 M.L.J. 236. 

S. 11— Co-defendants —Res judicata— Con¬ 
flict of interests inter se— Necessity. 

In the absence of any controversy specifically 
raised between the defendants inter se the Court 
should not apply the doctrine of res judicata as 
between co-defendants. (Stone, C.J. and Niyogi, 
J.) Ishakalli v. Thakur Prasad. 20 N.L.J. 
159. 

" S. 11— Co-defendants —Res judicata— Con¬ 
flict of interests between defendants inter se— 
Necessity. 

The doctrine of res judicata cannot apply bet¬ 
ween co-defendants unless it is impossible for the 
plaintiff to get his right without the matter hav¬ 
ing been tried and decided between the co-defen¬ 
dants inter se. A decision operates as res judi¬ 
cata between co-defendants provided that (1) 
there was a conflict of interests between them; 
(2) it was necessary to decide that conflict in 
order to give the plaintiff the relief which he 
claims ; and (3) the question between the co¬ 
defendants was finally decided. It is not enough 
if a conflict was merely possible; there must have 
been an actual conflict between the co defendants 
inter se before the principle of res judicata can 
apply as between them. Where a defendant allows 
the suit to proceed ex parte and runs away from 
the claim of the plaintiff, no conflict can arise so 
far as he is concerned, and there can be no actual 
decision of any conflict which did not actually 
arise; there can therefore be no res judicata. 
(Pandrang Row and Abdur Rahman, JJ.) Rama- 
swami v. Venkatakrishnayya. 1938 M.W.N. 
224 (2)=47 L.W. 374. 

-S. 11— Co-defendants — When bound by 

decision. 

If a plaintiff cannot get at his right without 
trying and deciding a case between the co-defen¬ 
dants, the Court will try and decide the case and 
the co-defendants will be boun^ by the decision. 
But if the relief given to the plaintiff does not 
require or involve a decision of any case between 
the co-defendants, the co-defendants will not be 
bound as between each other by any proceeding 
which may be necessary only to the decree the 
plaintiff obtains. In such a case three conditions 
are requisite: (1) there must be a conflict of 
interest between the defendants concerned: (2) it 
must be necessary to decide this conflict in order 
to give the plaintiff the relief he claims ; and CM 
the question between the defendants must have 
been finally decided. A.I.R. 1932 P.C. 161; A.I.R- 
1931 P.C. 114 and Cottingham v. Earl of Shrews¬ 
bury, (1843) 3 Hare 627, Foil. (Mackney,J.> 
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A. L.A. R. Chettyar Firm v. A. K. R. M. M. K. 
Chettyar Firm. 164 I.C. 468=9 R.R. 97 — A,I. 
R. 1936 Rang. 308. 

Competent Court. 

- . S. 11— Competent Court—Court deciding 

prior suit to be competent to try subsequent suit. 

For the bar of res judicata, under S. 11, C. P. 
Code, to apply, one of the essential conditions is 
that the Court which decided the former suit 
must be competent to try the subsequent Court. 
(pjoor and Chatterji, JJ.) Kamlapati Devi v. 
Jagf.shwar Dayal. 18 Pat 342=183 I.C. 400= 
5 B.R. 938=12 R.P. 143=1939 P.W.N. 8=A.I. 
R. 1939 Pat. 375. 

-S. 11 —Competent Court-Court trying pre¬ 
vious suit not competent to try subsequent suit— 
Finding—If res judicata. 

Where the finding is by a Court not competent 
to try the subsequent suit it cannot operate as res 
judicata, but the finding creates a paramount duty 
on the party against whom it is given to displace 
it. ( D. N. Mitter and Ran, JJ.) Secretary of 
State v. Brajendra K(shore Rai Choudhury. 
168 I.C. 249=9 R.C. 780=64 C.L.J. 458=A.I.R. 
1936 Cal 629. 

-S. 11— Competent Court — Decision of 

Tahsildar in suit for arrears of rent — If res judi¬ 
cata in subsequent suit for ejectment. 

The decision of a Tahsildar in a suit for 
arrears of rent does not opera-te as res judicata 
in a subsequent suit for ejectment. 17 R.D. 31 J , 
followed. ( Drake Brockman S M. and Knox, J. 
M.) Mt. Surjia^. Kalloo Singh. 1936 A.W. 

R. 30=1936 R.D 1. 

-S. 11— Competent Court — If refers to terri¬ 
torial jurisdiction. 

Competency of a Court in connection with 

S. 11, C. P. Code, has no reference to territorial 
jurisdiction. ( Collister , J.) Rang Lal v. Gajraj 
Singh. 181 I.C. 80=11 R A. 549 (2)=1939 A. 
W.R. (H.C.) 9=A.I.R. 1939 All 202. 

-S. 11— Competent Court—Insolvency Court 

— Decision on title to property—If res judicata. 

Where a question regarding the title to certain 
property of the insolvent has been decided under 
S. 4, Provincial Insolvency Act, at the instance of 
a person who submits to it, the finding operates 
as res judicata where the same question is raised 
in a subsequent suit by the same person for a 
declaration that it belongs to the insolvent. A.I. 
R 1932 Cal. 642 and A.I.R. 1929 All. 150 (F.B.), 
Rel. on. (Bose, J.) Kaushalyabhai v. Bai- 
sakhu. I.L.R. (1936) Nag 28=164 I.C. 694=9 
R.N. 25=A.I.R. 1936 Nag. 112. 

-S. 11—Competent Court — Meaning of. 

Section 11 operates to exclude the jurisdiction 
of a Court to try a subsequent suit only if the 
first suit was tried by a Court which was compe¬ 
tent to try the second or subsequent suit. The 
competence of a Court is to be determined 
irrespective of any provision as to the right of 
appeal from the decisions of that Court, and the 
competence of a Court and the finality of a deci¬ 
sion is not dependent upon whether an appeal 
was or was not made. A Court may be compe¬ 
tent and a decision final within the meaning of S. 
11 even if no appeal is made. It is the competing 
jurisdictions of the original Courts which are to 
be regarded. (Davis, J.C. and Tyabji, J.) Badal- 
®as v. Gurdinomal. I.L.R. (1940) Kar. 15=186 
I.C. 533=12 R.S. 203=A.I.R. 1939 Sind 329. 
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-S. 11 —Competent Court—Prior decision by 

Court not competent to try later suit—IVhen res 
judicata. 

Where a suit involving title to certain property 
has been decided between the parties, it is not 
open to the defeated party to institute another 
suit including therein not only the property in¬ 
volved in the prior suit hut also a much larger 
property, in a Court of a higher grade and there¬ 
by attempt to get a different decision from that 
Court on the question of title. In such a case 
the subject-matter of the previous suit which 
had been decided adversely against him should 
be excluded from the later suit and the subse¬ 
quent suit can only go on with regard to the 
subject-matter which did not form part of the 
subject-matter of the previous suit. A party 
who has lost in one Court cannot be. permitted to 
add causes of action or prayers for reliefs in 
another suit for the purpose of swelling the 
valuation of his suit and claim that the decision 
in the prior suit does not operate as res judicata. 
But if it appears that his subsequent suit pro¬ 
ceeds upon a cause of action which did not exist 
or which he could not have availed at the date 
of the previous suit, the bar of res judicata will 
not apply. If it is possible to treat the entire 
cause of action upon which the later suit is 
founded as divisible and if in the earlier suit one 
of the component parts of the cause of action 
was relied upon, then the previous decision will 
stand as a bar to the extent of the matter involv¬ 
ed in the prior suit. (Mukerji and S.K. Ghose t 
JJ.) Sekendar Ali Mirdha v. Sadaruddin 
Bhuniy\. 40 C.W.N. 174. 

-S. 11—Competent Court—Prior suit for 

arrears of rent in Court of Assistant Collector, 
II class, under Agra Tenancy Act of 1901— Deci¬ 
sion on proprietary rights—Subsequent suit for 
ejectment under Tenancy Act (III of 1926) in 
Court of Assistant Collector, I class—If res 
judicata. 

For the application of the rule of res judicata, 
the Court which decided the former suit should 
have been competent to decide not only the issue 
which arises in the subsequent suit but the subse¬ 
quent suit itself. The decision of an Assistant 
Collector of II class, in a suit for arrears of rent 
inter partes under the Agra Tenancy Act of 1901, 
holding that the defendant was a proprietor and 
not a tenant, does not operate as res judicata in a 
subsequent suit for ejectment under S. 82 of the 
Tenancy Act of 1926 before the Assistant 
Collector of I class, and does not preclude the 
latter from referring an issue to the Civil 
Court and deciding it on the merits. In any case, 
the Civil Court, to whom the issue of pro¬ 
prietary right is to be referred, is not bound 
by the decision of the Assistant Collector, II 
class, in the prior suit for arrears of 
rent. (Thom, Ag.C.J. and Niamatullah, J.) 
Sheodarshan Lal v. Balmakund. I.L.R (1938) 
All. 184=1938 R.D. 43=174 I.C. 62=10 R.A. 
537=1938 A.L.R. 229=1937 A.W.R. 1215= 
1937 A.L.J. 1339=A.I.R. 1938 All. 82. 

———S. 11— Competent Court—Prior suit in 
Civil Court for joint possession of holding, mesne 
profits and declaration of share—Civil Court in¬ 
competent to decide and grant first and last reliefs 
—Subsequent suit in Revenue Court for share of 
holding—Decision in prior suit—If res judicata. , 


903 


QUINQUENNIAL DIGEST, 1936—1940 


C.P. CODE (1908), S. 11. 

In a previous suit in the Civil Court, the reliefs 
claimed were joint possession of a holding, 
mesne profits for three yeaj-s, and a declaration 
of right to shares to the extent of l of the hold¬ 
ing. That suit was when the Agra Tenancy Act 
(II of 1901) was in force. In 1930 after the Act 
of 1926 came into force, a suit was brought in the 
Revenue Court under S. 37 of the Agra Tenancy 
Act of 1926, for division of a holding claiming a 
two-third share in the holding. 

Held, that under Act III of 1926, the Civil 
Court was not competent to decide the questions 
involved in the prior suit except the one as to 
mesne profits, and as that suit was misconceived 
and brought in a Court which had no jurisdic¬ 
tion to decide two out of the three claims made 
in it, the decision therein could not operate as 
res judicata in the subsequent suit in the Revenue 
Court on the question of the extent of the shares. 
(Drake Brockman, S.M. and Knox, J.M.) Kesho 
Saran v. Raghunath Das. 1936 R.D. 568. 

-S. 11— Competent Court — Probate Court — 

Contentious proceedings for letters of adminis¬ 
tration—Finding as to nearest heir —Res judicata. 

Where in contentious proceedings for letters 
of administration it has been found that a certain 
person is the nearest heir of the deceased, that 
decision is binding in a subsequent suit upon the 
parties to the earlier proceedings, and those 
claiming under them. A.I.R. 1930 P.C. 22, Rel. 
on. (Mya Bu and Dunkley,JJ.) U Ba Lin v. 
Ma Sein. 164 I C. 743=9 R.R. 136=A.I.R. 
1936 Rang. 401. 

_S. 11— Competent Court—Probate Court — 

Finding as to genuineness or otherwise of will—If 
res judicata. 

The finding of a Court under the Succession 
Act with regard to the genuineness or otherwise 
of a will is conclusive and operates as res 
judicata against the parties affected. 1914 Bom. 
8 (F.B.), Foil. (Mir Ahmad , A.J.C.) Amir 
Singh v. Attar Singh. 161 I.C. 47=8 R. Pesh. 
153=A.I.R. 1936 Pesh. 39. 

__S. 11— Competent Court—Property identi¬ 
cal in two suits—Increase in its value in the inter¬ 
val—If affects question of res judicata. 

Where property in two suits is identical, the 
mere fact that its value has arisen in the interval 
between the two suits and the subsequent suit is, 
therefore, beyond the pecuniary jurisdiction of 
the former Court, cannot affect the question of 
res judicata. (Coldstream and Bhide, JJ.) 
Sultan Asad Jan v. Secretary of State. 18 
Lah. 100-167 I.C. 867=9 R.L. 567=A.I.R. 
1936 Lah. 998. 

_S. 11— Competent Court — Question of 

status of tenant — Finding of Civil Court — If res 
judicata in Revenue Court. 

The finding of a Civil Court in a suit for pos¬ 
session that the defendant is a sub-tenant of his 
mortgagor being on a question of tenancy, is not 
final, but is only a pure obiter dictum. It cannot 
therefore operate as res judicata in a suit for 
ejectment in the Revenue Court. (Drake Brock- 
' c m and Knox, J.M.) Sundar Koeri v. 

Mangal Rai. 1936 R.D. 457. 

_S. 11 — Competent Court—Rent suit — Varia¬ 
tion in the rent—Compromise decree by Tahsildar 
_// r es judicata in subsequent suit—Agra Ten¬ 
ancy Act, S. 47. 
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A decree or order which sanctions a variation 
from the recorded cash rent must be the decree 
or order of a Court of competent jurisdiction. A 
Tahsildar is not a Court of competent jurisdic- 
tion to give any decision as to the rent payable, 
having regard to the provisions of S. 47 of the 
Agra Tenancy Act where in a suit for arrears of 
rent, a compromise is filed providing inter alia 
that the rent payable would be batai and not cash 
rent, an order of the Tahsildar recording the 
compromise and passing a decree in terms of the 
compromise is without jurisdiction, especially 
when the cpmpromise never states the rate at 
which batai should be taken, confers no benefit at 
all on the tenant, contains no specific admission 
as to the cash rent recorded being wrong, con¬ 
tains no bargain and makes no change in the 
papers. Such a decree cannot operate as res 
judicata between the parties in a subsequent suit; 
and the fact that the tenant has in a subsequent 
suit remained ex parte and allowed a decree to 
be passed against him on the basis of the com¬ 
promise decree cannot estop him from challeng¬ 
ing the validity of the same in a sub¬ 
sequent suit. (Darling, S.M. and Bomford, J.M.) 
Raj Kumar Rai v. Ram Lakhan. 1938 A.W R. 
(B.R.) 105=1938 R.D. 169. 

-S. 11 —Competent Court—Revenue Court — 

Decision on question of title—If res judicata— 
Decision without jurisdiction—Effect of. 

It is not the law that the decision of a Revenue 
Court upon a question of title cannot operate as 
res judicata in a subsequent suit in a Civil Court 
between the parties. The decision of a compe¬ 
tent Revenue Court on a question of title must 
be regarded as the decision of a Civil Court and 
can operate as a bar by way of res judicata upon 
the same issue in a Civil Court in a subsequent 
suit. But if the Revenue Court has no jurisdic¬ 
tion at all to determine the question of title in 
issue between the parties, the decision cannot be 
regarded as a final decision and cannot operate by 
way of res judicata, as it is a nullity. (Harries 
and Raclihpal Singh, JJ) Ubaid-ulla Khan 
Abdul Jalil Khan. I.L.R. (1937) All. 628=10 
R.A. 142=1937 R D. 302=170 I.C. 657=1937 
A.L.R 699=1937 A.L.J. 979=1937 A.W.R. 539 
=A.I.R. 1937 All. 481. 


—-S. 11—Competent Court-Revenue Court— 

Title to melwaram right—Decision as to— If res 
judicata in Civil Court suit. See Madras Estates 
Land Act, S. 112. 71 M.L.J. 227. 

-S. 11— Competent Court—Settlement Officer 

—Decision construing Government grant—If res 
)\id\C 2 .\ 2 i in subsequent civil suit—Oudh Settle¬ 
ment Circular No. 20 of 1863. 

The decision of a Settlement Officer construing 
a grant by the Crown and declaring the nature of 
the grant and the status and rights of the grantee 
in accordance with Settlement Circular No. 20 of 
1863, is not ultra vires, and clearly operates as res 
judicata in a subsequent civil suit between the 
parties or their representatives. (King, C.J. and 
Nanavutty, J.) Amjad Husain v. Nawab Ali. 
161 I.C. 158=8 R.O. 307=1936 R.D. 35=1936 
O.W.N. 100=1936 O.L.R. 147=A.I.R. 1936 
Oudh 225. 

-S. 11— Competent Court — Small. Cause 

Court—Decision in rent suit—If res judicata tn 
regular title suit. 
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The decision of a Small Cause Court in a rent 
suit cannot possibly be allowed to bar a decision 
in a regular title suit in a case which the Small 
Cause Court is not competent to decide. {Jack, 
J.) Lachmiram Kanu v. Baladeb Prasad 
Bhakat. 41 C.W.N. 1019. 

-S. 11— Competent Court—Small Cause 

Court—Decision on title —Res judicata. 

There is one apparent exception to the rule that 
the first Court must be a Court competent to try 
the subsequent suit, and that is where the first 
Court is a Court of exclusive jurisdiction, its 
decision on any matter on which it has ex¬ 
clusive jurisdiction is binding on the other 
Court. An instance of this is a decision by a 
Revenue Court on a matter on which it has exclu¬ 
sive jurisdiction. Similarly, if a Small Cause 
Court decides a matter on which it has exclusive 
jurisdiction, then that decision is binding on sub¬ 
sequent Courts. In a suit for rent the Small 
Cause Court has no exclusive jurisdiction to 
decide the question of title. lienee the decision 
of Small Cause Court on title in suit for rent 
cannot be res judicata in the subsequent suit for 
rent and for ejectment, because the prayer for 
ejectment takes the suit away from the jurisdic¬ 
tion of the Court of Small Causes. ( Skemp, J.) 
Hayat Mohammad;'. Bar Gaushala, Lyallpur. 
I.L.R. (1939) Lah. 183 — 181 I.C. 814=11 R.L. 
890=41 P.L.R. 509=A I.R. 1938 Lah. 811. 

-S. 11 —Competent Court—Small cause and 

regular suit between same parties heard by same 
Judge—Separate judgments—Common question — 
Appeal against original suit—Finding in small 
causes suit — Ij res judicata. 

Where a small cause suit and an original suit as 
between the parties and involving a common 
question is decided by separate judgments by the 
same Judge exercising separate jurisdictions and 
an appeal is preferred against the decision in the 
original suit, as the Small Causes Court is not 
competent to try the matters involved in the 
J V w JP is no res judicata. ( Pollock . 

/.) Krishnaji v. Anusuya Bai. 183 I.C 689= 
12 R.N. 78=1939 N.L.J. 87=A.I.R. 1939 Nag 
130. 6 

--S. 11— Competent Court—Suit in Munsiff’s 

Court—Subsequent suit by same plaintiff against 
same defendant for same relief in Subordinate 
Judge's Court—Plea of res judicata— Contention 
by plaintiff that former suit not really triable by 
Munsiffs Court—If open-S. 21—Suits Valuation 
Act, S. 11 Principle of constructive res judicata 
—Extent and scope of. 

. i • ^ . Co t without jurisdiction is 

a nullity and want of jurisdiction cannot be 
waived. To this fundamental rule there are two 
exceptions recognized by law: (1) S. 11, Suits 

Valuation Act, which deals with defects of juris- 
r, e , 1 ° wrong pecuniary valuation, and ( 2 ) 
b. 21, C. I .Code, which deals with a wrong place 
of suing, i hese two sections recognise that there 
may be a waiver on the part of the defendant in 
regard to the pecuniary or territorial jurisdiction 
of a Court, as the case may be, and the absence of 
jurisdiction in such cases would not render the 
decree a nullity. In other words, there is a dis¬ 
tinction between inherent incompetency in a 
Court and irregular exercise of jurisdiction, the 
defects contemplated by S. 11 of the Suits Valua- 
ion Act and S. 21, C. P. Code, being treated as 


mere irregularities which can be waived. The 
principle of waiver of objection to jurisdiction 
under these sections extends lo execution pro¬ 
ceedings also. Under both these sections even in 
the absence of waiver, that is to say, even if 
objection is taken in the Court of first instance, 
there must further be consequent failure of 
justice before the objection can be given effect to. 
Where no such objection is taken or where 
failure of justice has resulted, the decree cannot 
be impeached either in appeal or in revision or in 
a subsequent suit; and the decree would operate 
as res judicata in a subsequent suit. An objection 
which a defendant is precluded from raising is a 
fortiori not open to the party who was the plain¬ 
tiff in the former suit. Where a plaintiff invoked 
the jurisdiction of a Court of lower grade on the 
former occasion and subsequently files a suit for 
the same reliefs in a Court of higher grade, he 
cannot escape the bar of res judicata in the sub¬ 
sequent suit by pleading that the former suit was 
tried by a Court which had no jurisdiction to try 
it. Since the decision in the former can be chal¬ 
lenged as incompetent or without jurisdiction, 
that decree would, if other conditions are satisfi¬ 
ed. operate as res judicata. 

Newsom, J. —Assuming that the former suit, if 
the plaintiff had valued its property, would have 
been be\ond the penuniary jurisdiction of the 
Court in which it was instituted and tried, the 
principle of constructive res judicata embodied in 
S. 11 of the Suits Valuation Act and S. 21, C- 
P. Code, applies and cannot be evaded. The mat¬ 
ters of valuation of a suit and of choosing the 
place of suing are primarily the province of 
parties who, within limits, may choose their own 
forum, e.g., by under-valuing or overvaluing their 
claim or by suing in one district or in another. 
The jurisdiction of Court is only artificially limit¬ 
ed by minor considerations such as the value of 
the suit or the place where the cause of action 
arose. Inherent defects stand on an entirely 
different footing. Once a party has chosen the 
forum which shall bear his cause, he must abide 
by his choice. ( Venkatasubba Rao and Newsom, 
JJ.) Kammaran Nambiar v. Valia Ramuni. 177 
I.C. 91=11 R M. 240=48 L.W. 679=1937 M.W. 
N. 1292=A.I.R. 1938 Mad. 257=(1938) 1 M L. 
J 193. 

-;S. 11— Competent Court—Suit instituted in 

Munsiff’s Court -Decision of Chief Court in 
second appeal—If res judicata in later suit — 
Which is beyond the pecuniary jurisdiction of the 
Munsiff. 

Where the earlier suit was instituted in the 
Court of the Munsif and came before the Chief 
Court in second appeal and the Munsif lacked 
pecuniary jurisdiction to try the later suit, the 
decision of the Chief Court in that suit cannot 
operate as res judicata in the later suit. ( Srivas - 
tava and Nanavutty, JJ.) Partab Bahadur Singh 
v. Jagatjit Singh. 12 Luck. 371=1936 O.L.R. 
412=164 I.C. 118=9 R.O 40=1936 O.W.N. 784 
= 1936 R.D. 416=A.I.R. 1936 Oudh 387. 

-S. 11—Competent Court—Suit in Revenue 

Court under S. 77, Madras Estates Land Act- 
Dismissal on ground of absence of relationship 
of landlord and tenant—Subsequent suit in Civil 
Court for declaration of right to resume land—If 
barred— Res judicata. See Madras Estates Land 
Act, S. 189. A.I.R. 1937 Mad. 303. 
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-S. 11— Competent Court—Suit in Revenue 

Court under N.IV.F. Rent Act (XII of 1881)— 
Decision on proprietary right—If res judicata in 
subsequent suit for ejectment under Agra Tenancy 
Act of 1901 and Act of 1926. 

The N.-W.F. Rent Act (XII of 1881) did not 
empower the Revenue Courts to decide any ques¬ 
tion of proprietary right, except incidentally, nor 
did that Act provide for an ejectment suit of the 
nature contemplated by the present Agra Tenancy 
Act of 1926. Revenue Courts have been em¬ 
powered by the Agra Tenancy Acts of 1901 and 
1926 to decide conclusively a question of proprie¬ 
tary right or to have such an issue decided by the 
Civil Court. The decision of a Revenue Court 
under Act XII of 1881 on a question of proprie¬ 
tary right in a suit for arrears of rent cannot 
operate as res judicata in a suit for ejectment 
under the later Acts on the issue of proprietary 
right, and is no bar to the Revenue Court taking 
action under the procedure prescribed by Act II 
of 1901 or under the Act III of 1926. ( Thom, 
Ag. CJ. and Niamatullah, /.) Sheodarshan Lal 
v. Balmakund. I.L.R. (1938) All. 184=1938 R. 

D. 43=10 R.A. 537=1938 A.L.R. 229=174 I.C. 
62=1937 A.W.R. 1215=1937 A.L.J. 1339=A.I 
R. 1938 All. 82. 

-S. 11— Competent Court — Test — Competen¬ 
cy to try subsequent issue—If enough—Large 
valuation in subsequent suit—Effect of. 

A decree in a previous suit cannot be treated as 
res judicata in a subsequent suit unless the Judge 
by whom it was made had jurisdiction to try and 
decide not only the particular matter in issue but 
also the subsequent suit itself in which the issue 
is subsequently raised. In spite of a large valua¬ 
tion in the sobsequent suit, there would be res 
judicata at least with regard to so much of the 
property as was dealt with in the previous suit. 
(S. K. Ghose and Patterson, JJ.) Gonesh 
Chandra Deuty v. Rajkumar Deuty. 67 C.L. 
J. 223. 

• " S. 11— Competent Court — Test—Decision 
of Assistant Collector of second class in rent suit 
— If res judicata in subsequent suit for ejectment 
before Assistant Collector of first class—Agra 
Tenancy Act. 

It is expressly provided by S. 11, C. P. Code, 
that in order that a decision in a former suit may 
operate as res judicata in subsequent suit, it is 
necessary that the Court which tried the former 
suit was a Court competent to try the subsequent 
suit. Mere competency to try the issue raised in 
the subsequent suit is not enough. Further, it is 
the competency of the original Court which 
decided the former suit that must be looked to 
and not that of the appellate Court in which that 
suit was ultimately decided on appeal, Again, 
regard must be had to the jurisdiction of that 
Court at the date of the former suit and not to 
its jurisdiction at the date of the subsequent suit. 
It follows, therefore, that an order in a rent suit 
of an Assistant Collector of the second class con¬ 
firmed on appeal first by the Collector and then 
by the District Judge that the defendant was not 
a tenant but a proprietor of the land in dispute, 
does not operate as res judicata in a subsequent 
suit before an Assistant Collector of the first 
class for ejectment of the defendant under S. 82 
of the Agra Tenancy Act, as such a suit could 
not have been heard and determined by the 
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Assistant Collector of second class who has no 
jurisdiction under that Act to try a claim for 
ejectment of a tenant. (Harries , /.) Kalyan 
Das v. Sudershan Lal. 166 I.C. 807=9 R A. 
l 4 , 6 ^ 1936 A L -J- 1313 = 1936 R.D. 547=1936*A. 
W.R. 1091=1937 A.L.R. 75=A.I.R. 1937 All. 20. 

” S. 11 —Competent Court — Test—Prior suit 
to declare adoption invalid in Munsif’s Court — 
Decree declaring adoption invalid—Subsequent 
rise in value of properties—Suit for possession 
after death of widow in Sub-Court—Decision on 
validity of adoption—If res judicata— Specific 
Relief Act, S. 43. 

In determining the question of competency for 
the purpose of S. 11, C. P. Code, the Court need 
not take into account any change in the valuation 
resulting from a mere rise in the market value if 
the properties concerned in the two suits are sub¬ 
stantially the same, the fact that some years ago 
they were worth only such an amount as would 
have brought a suit relating to them within the 
jurisdiction of a Munsif’s Court is no reason for 
holding a pronouncement of the Munsif’s Court 
in respect of title not final or res judicata merely 
because according to the market-value of the 
properties on the date of the later suit they are 
worth more than the limit of the pecuniary juris¬ 
diction of that Court. The reversioners to the 
estate of one S, a Hindu, sued in 1883 for a decla¬ 
ration in the Court of the District Munsiff that 
an adoption made by S’j widow was invalid; and 
the adoption was finally held to be invalid as not 
having been authorised by S or assented to by the 
Sapindas. Subsequently in 1927, after the death 
of the widow the reversioners again sued for 
possession of the properties, which were substan¬ 
tially the same as those concerned in the prior 
suit; but the properties then being worth more 
according to the then market-value, the suit was 
filed in the Subordinate Judge’s Court. It was 
found that after making due allowance for a few 
items of properties, newly added in the later suit, 
the suit would be within the limits of the Mun¬ 
sif’s jurisdiction if valued as in 1883. 

Held, the decision on the validity of the adop¬ 
tion was res judicata and that it was not open to 
the adopted son who was a party to the prior suit 
to reopen the issue in the later suit; and that 
apart from S. 11, C- P. Code, the trial of the issue 
was also barred by reason of the express provi¬ 
sions of S. 43, Specific Relief Act, and that a 
declaration once obtained should not become 
futile merely because of some difference in the 
pecuniary jurisdiction of the Courts concerned. 
(V aradachariar and Mockett, IJ .) Subbayya v. 
Anantaraju Nagayya. 166 I.C. 75=9 R.M. 330 
=1936 M.W.N. 1086=44 L.W. 530=A.I.R. 1936 
Mad. 951=71 M.L.J. 619. 

-S. 11—Competent Court—Transfer of 

decree of Court of Native State to British Indian 
Court for execution—Refusal of execution 
Decision that decree null as being without juris¬ 
diction—Suit on foreign judgment—If barred. 
See C. P. Code, Ss. 13 and 44. 40 C.W N 591. 

-S. 11 —Competent Court—Trial and decision 

of issue in former suit—If bars trial of same issue 
in subsequent suit involving property of larger 
value , 

If a question arises upon an issue framed in a 
suit in respect of a property of inconsiderable 
value which may be dealt with by the Court in 
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which that question arises, and if a decision is 
arrived at on that question, that decision would 
not affect property of a much larger value beyond 
the jurisdiction of that Court when in respect of 
such property the same question arises in a sub¬ 
sequent suit. So far, therefore, as the trial of an 
issue is concerned, a prior decision by a Court 
which had no jurisdiction to try the subsequent 
suit can never be regarded as operating as res 
judicata when the same issue arises in such subse¬ 
quent suit. (Mukerji and S.K. Ghose, JJ.) 
Sekendar Ali Mirdha v. Sadaruddin Bhuniya. 
40 C.W.N. 174. 


Compromise decree. 


-S. 11 —Compromise decree—Compromise 

between certain parties only—Decree based on — 
Party to suit not party to compromise — Subse¬ 
quent suit by —Res judicata. 

Where a suit ultimately ends in a compromise, 
a party to the suit who is not a party to such com¬ 
promise is not bound by it, and the decree passed 
thereon, based as it is on the compromise cannot 
operate as res judicata against him in a subse- i 
quent suit. {Pad Ali and Varma, JJ.) Manki 1 
Kanak Ratan v. Sundar Munija. 179 I.C. 834 
= 11 R P. 413=5 B.R. 298=1939 P.W.N. 41=20 
Pat.L.T. 346 = A.I.R. 1939 Pat. 225. 

-S. 11 —Compromise decree—If can operate 

as res judicata in later suit. 

It cannot be said that a consent decree can 
never operate as res judicata in a subsequent suit. 
It is binding upon the parties and would operate 
as res judicata in a subsequent suit unless there 
are some special reasons for holding that the 
compromise and decree were void. {Zia-ul- 
Hasan and Hamilton, JJ.) Pashpat Pratap 
Singh v. Udai Bhan Pratap Singh. 14 Luck. 
763=183 I.C. 808=1939 O.A. 674=1939 O.L.R. 
558=1939 A.W.R. (C.C.) 153=1939 O.W.N.809 
=12 R.O. 62=A.I.R. 1939 Oudh.269. 


-;S. 11 —Compromise decree—Suit in personal 

capacity for personal relief by limited owners — 
Compromise—If res judicata as against rever¬ 
sioners. 

Where a suit was brought by two daughters of 
a Hindu father in their personal capacity and for 
a personal relief, any compromise of that suit, 
cannot operate as res judicata as against the 
reversioners. {Bennet and Verma, JJ.) Har 
Narain Singh v. NandRam. 181 I.C. 33=11 
R A. 544=1939 R.D. 61=1939 A.W.R. (H.C.) 27 
=1939 A.L.J. 199=A.I.R. 1939 All. 197. 

S. 11 Compromise in prior suit — Agree¬ 
ment to pay rent—Subsequent suit for arrears of 
rent—Right to payment of rent, if can be denied. 

vVhere in a previous suit for arrears of rent, a 

compromise is entered into, by which the tenant 

agreed to pay the plaintiff a certain annual rent, 
and it had been acted upon, it is not open to the 
tenant in a subsequent suit for arrears of rent to 
plead that the plaintiff is not his landlord to 
whom the rent is payable. {Darling, S.M. and 
Mehta, J.M.) Allahdia v. Mani Ram. 1938 R. 


Conflicting decrees. 

. . s. n— Conflicting decrees—Prior decisio, 

ieC ‘ Si0n ° f 


When there are two conflicting decisions upon 
the rights of parties to a litigation, the later deci¬ 
sion must prevail particularly when that decision 
is that of a superior Court. It is the latter deci¬ 
sion and not the earlier one of the inferior Court 
which would operate as res judicata. (Harries 
and Rachhpal Singh. JJ.) Ubahi-ullah Khan v. 
Abdul Jalil Khan. I L.R. (1937) All. 628=10 
R.A. 142=1937 R.D. 302=170 I.C. 657=1937 
A.L.R 699=1937 A.L.J. 979=1937 A.W.R. 539 
=A.I.R. 1937 All. 481. 

-S. 11 —Conflicting decrees —Res judicata. 

Where there are two conflicting decrees inter 

Partes the later decree must, for purposes of res 

judicata, be taken to prevail. ( Dha-Jle, J .) Hira 

Lal Singh v. Matikdhari Singh. 176 I.C. 570 

=11 R.P. 88=4 B.R. 741 = 1938 P.W N. 502=19 

Pat.L T. 456=A I.R. 1938 Pat. 359. 

% 

Connected appeals, cases or suits. 

-S. 11 —Connected appeals — Common judg¬ 
ment in tzvo appeals—Appeal against one of the 
appellate decrees— Other, if would operate as res 
judicata. 

It cannot be said that in every case where two 
connected appeals are disposed of by a common 
judgment and an appeal is preferred against only 
one of the decrees, the other becomes final and 
operates as res judicata. ( Zia-ul-Hasan and 
Bennet, JJ) Bankey Lal v. Nand Lal. 15 
Luck. 126=184 I.C. 771=1939 O.L.R. 657= 
1939 A.W.R. (C.C.) 245=1939 O.W.N. 955= 
A.I.R. 1940 Oudh 45. 

--S. 11— Connected case—Common trial — 

Dismissal of one suit and decreeing of the other — 
Appeal against one decree only —Res judicata. 

A suit was instituted by A against B for re¬ 
covery of certain amount. Another suit was in¬ 
stituted by B against A. The two suits were con¬ 
solidated and tried together as the issues were 
practically identical. The Court dismissed A's 
suit but decreed that of B. A appealed against 
the decree passed in B’s suit but did not appeal 
against decree passed in his own suit. 

Held, that the unappealed decree did not 
operate as res judicata. The existence of a con¬ 
tradictory decision was not fatal and it was the 
later decision of the highest Court that would be 
binding on the parties. ( Bhidc, J.) Ram Sarup 
v. Sarnu Mal. 177 I.C. 305=11 R L. 294=40 
P.L.R. 198=A.I.R. 1938 Lah. 114. 

—; S. 11— Connected cases — Cross-suits invol¬ 
ving same issue—Appealagainst decree in one of 
them alone — Maintainability. 

In cross-suits involving the same issue the 
party feeling aggrieved by the decision cannot be 
allowed to appeal against the decree in one of 
them alone without appealing against the decree 
in the other. (Mya'Bu and Dunkley, JJ.) U Ba 
Lin v. Ma E Sein. 164 I.C. 743=9 R.R. 136=A. 
I.R. 1936 Rang. 401. 

--S. 11— Connected suits—Common judgment 

in two suits tried together—Appeal in one only — 
Decision in other—If res judicata. 

If two suits involving common issues are dis¬ 
posed of one judgment, and an appeal is filed 
against the decree in one and not from the decree 
in the other, the matter decided in the latter suit 
cannot become res judicata. The bar of res judi¬ 
cata cannot apply to such a case so as to prevent 
the Court-from re-opening the matter decided in 
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r h A Un ^ ppeaIed suit - {Mukhcrji and. S. K. Ghose, 
Bahadur Singh v. Jyotipupa Debi. 40 C 
W.N. 1176=64 C.L.J. 431. 

—- 7 S. 11 —Connected suits—Restoration after 

dismissal for default—Appeal in one suit only — 
Final order in the other suit—If res judicata. 

Where on the restoration of two connected 
suits dismissed for default, an appeal against the 
order restoring the suit is filed in one suit only, 
the principle of res judicata bars the appellate 
authority from setting aside the order of re¬ 
storation in one suit when the order in the other 
suit had become final. ( Bomford, S.M. and 
Mehta. J.M ) Ayub Ali H. v. Shanti Devi. 
1939 R.D. 60=1939 A.W.R. (B.R.) 141. 

Consent decree or order. 

“ S. 11 Consent decree—Compromise giving 
effect to prohibited transaction—If operates as 
res judicata. 

The plea of estoppel by res judicata may pre¬ 
vail even when the result of giving effect to it 
will be to sanction what is illegal in the sense of 
being prohibited by statute. If the legality of an 
act is a point substantially in dispute, it may be a 
fair subject of compromise in Court like any 
other disputed matter; and a decree passed on 
such compromise is valid and binding until it is 
set aside, and will operate as res judicata. (Broom - ; 
field and IVadia, JJ.) Basangouda v. Basalin- 
gappa. 164 I.C. 703 (2)=9 R.B. 92=38 Bom L 
R. 593=A.I.R. 1936 Bom. 301. 

7 7 —S. 11— Consent decree—Effect of — If res 

judicata as to all findings or only as to conclusion 
—Subsequent suit in respect of different subject- 
matter—If barred. 

A consent decree or order is as effective as a 
decree or order passed on contest, not only with 
reference to the conclusions arrived at in the suit 
in which it is passed, but with regard to every 
step in the process of reasoning on which the con¬ 
clusion is founded, i e., the findings on the essen¬ 
tial facts on which the judgment on the ultimate 
conclusion is founded. In other words the find¬ 
ing which it was necessary to arrive at for the 
purposes of sustaining the judgment in the parti¬ 
cular case will operate as estoppel by judgment. 
The fact that the subject-matter in the subse¬ 
quent suit is different from that in the prior suit 
does not in any way affect the question of res 
judicata. (D. N. Mitter and Ran, JJ.) Sf.cretary 
of State v. Ateendranath Das. 63 Cal. 550| 

- 7 —S* 11 Consent decree—If can operate as 

res judicata. 

It is not essential in order to create res judicata 
that the matter should have been fought to its 
conclusion or indeed fought out at all. The 
Court, if the matter is in any way challenged, 
should be careful to see that the decree, if by 
consent, is not vitiated by fraud or otherwise. 
(Ameer Ali, J.) Pashupatinath Seal v. Prad- 
yumnakumar Mallik. 63 Cal. 454. 

- 7 S. 11— Consent decree —Res judicata— 

Conditions—Defendant in prior suit not denying 
fundamental assertion of right and consent¬ 
ing to decree without raising issue on point — 
Plea in subsequent suit denying such right—If 
barred. 

A consent decree cannot, merely because it is a 
consent decree, prevent the application of the 
doctrine of res judicata. If, as is very often the 


C. P. CODE (1908), S. 11. 

case, the parties in consenting to the decree, do- 
not really intend that the decree should be the 

final decision of their disputes, it would not 
operate as res judicata. Where the plaintiff in 
the prior suit asserted a right to recover certain 
taxes from the defendant, but the latter did not 
deny it and did not put the matter in issue, and 
consented to a decree being passed against him, 
the defendant must be taken to have admitted the 
claim of the plaintiff, and it could not be said 
that he did not intend the decree to decide that 
dispute once for all in favour of the plaintiff. 

1 he admission of a fact fundamental to the deci- 
sion arrived at cannot be withdrawn, and the 
defendant in a subsequent suit cannot be permit¬ 
ted to plead his non-liability to pay the taxes, 
buch a plea is barred by res judicata by reason of 
the prior decision and by virtue of his pleading 
in the prior suit. (King, J.) Venkata- 

Iyer _ z/ The City Cinema Co., Ltd. 

176 r£ 649=11 R.M. 144=1937 M.W.N. 1281 
=A.I.R. 1938 Mad. 225. 

" 11 Consent order—Appointment of 

trustee by consent of parties to suit—If bars 

c n?/?f a / ny c,aimant in future See C. P. Code, 
S. 92 (1) (a) and ( b ). 41 C.W.N. 298. 

Constructive res judicata. 

~ S. 11—Constructive res judicata. See 
Execution Proceedings, infra. 

7n S - ^^Constructive res judicata— Appli¬ 
cability—Consent decree. 

Davis, J.C. —There is no difference within the 
meaning of S. 11, C. P. Code, between a certain 
definite and material issue which has been raised, 
and one which should have been raised. There 
is no difference in this matter between a consent 
decree and a decree passed per invitum. (Davis, 
J.C. and Rupchand, A J.C.) Allahbux v. Nus- 
serwanji & Co. 29 S.L.R. 455=164 I.C. 43=9 
R S. 30=A.I.R. 1936 Sind 99. 

— —S. 11— Cconstructive res judicata— Applica¬ 
bility—Land acquisition proceedings—Person not 
party—If affected. 

The doctrine of constructive res judicata can- 
not apply to any person who is not a party to the 
land acquisition proceedings just as it would not 
apply to a person who is not a party to a civil suit. 
The Land Acquisition Act cannot go further than 
the C. P. Code. (Middleton, J.C. and Mir Ahmad, 

A.J.C.) Gul Mir Khan v. Habibulla Khan. 
160 I.C. 1010=8 R. Pesh. 148=A.I.R. 1936 
Pesh. 29. 

-S. 11—Constructive res judicata —Original 

order of Court allowing mortgagor to be in a 
portion of the house—Subsequent order to vacate 
—No constructive res judicata. See C. P. Code, 

O. 40, Rr. 1 and 2 and S. 11. (1938) 1 M.L.J. 

249. 

See also 1937 M.W.N. 1292 (supra). 

Co-plaintiffs. 

-S. 11— Co-plaintiffs —Res judicata bet¬ 
ween. 

Where no rights of the plaintiffs inter se were 
decided in a former suit which was compromised, 
no question of res judicata arises by virtue of the 
compromise in a subsequent suit between them. 
(Nanavulty, J.) Mohammad Abdul Haseeb v.. 
Zia Uddin Ahmad. 1937 O.W.N. 423. 

-S. 11— Co-plaintiffs-lies judicata between — 

Contest between them — If necessary . 
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361 = 1940 A.W.R. (C.C.) 182=1940 O.A. 354= 
1940 O.W.N. 391=A I R. 1940 Oudh 273. 
Directly and substantially in issue. 

-S. 11— Directly and substantially in issue — 

Adoption by Hindu widow—Suit by adopted son 
to recover property alienated by ividozu — Dismis¬ 
sal—Finding that alienation good for widow's 
lifetime—Suit by adopted son's transferee after 
death of widow—If res judicata— Flea that cause 
of action arose before -widow's death and there¬ 
fore suit barred by limitation — Competency—If 
barred by prior decision — Estoppel. 

A, a Hindu having died without issue, his 
widow 5, transferred her husband s property in 
1877 to one B, a cousin of the husband, B agreeing 
to pay her maintenance as long as she lived. In 
1900 S. adopted a son, / who in 1902 brought a 
suit to recover possession of the property 
alienated to B. The suit was dismissed finally, 
the High Court in second appeal holding that / 
had no cause of action then to sue and that B was 
entitled to hold the property as long as S lived. / 
subsequently sold the property to his natural 
father who in turn sold it to the plaintiff. S died 
against the other that he alone was the tenant. in 1925 and in 1927, plaintiff sued for possession 
Held, that the decision in the previous suit did of the property, impleading the natural father of 
not operate as res judicata as the intention of the / the adopted son l ami B the alienee from the 


C. P. CODE (1908), S. 11. 

An issue may be Res judicata between co-plain¬ 
tiffs as well as co defendants, and for an issue to 
be res jiidicala between co-plaintiffs it is not 
necessary that there must be a real contest bet¬ 
ween them. When the interests of various 
plaintiffs are common, and no question of adopt¬ 
ing two conflicting positions as between them¬ 
selves arises, the decision arrived at by the united 
efforts of all will bind them for ever, especially 
when the only person concerned in holding the 
opposite position has had a full right. ( Addison, 
A.C.J. and Din Mahomed , /.) Ram Bhaj v. 
Ahmad Said Akhtar Khan. 178 I.C. 302=11 
R.L. 440=40 P.L.R. 591=A.I.R. 1938 Lah. 
571. 

-S. 11 — Co-plaintiffs—Suit by two persons 

for declaration that certain plots -were not sir and 
that they were joint occupancy tenants—Suit 
decreed—Subsequent suit by one of them against 
other that he alone is tenant —Res judicata. 

Two persons sued for a declaration that the 
plots in suit were not sir and that they were joint 
occupancy tenants, and this suit was decreed. 
Subsequently one of them sued for a declaration 


plaintiffs in that suit was merely to get a decla¬ 
ration that the land was not sir but land in which 
they had acquired occupancy rights. ( Darling , 
S.M. and Bomford, J.M.) Jokhu v. Jokhan. 
1937 R.D. 256. 

-S. 11 — Decision on question of law — Cor¬ 
rectness of decision—If material. 

The correctness or otherwise of a judicial 
decision has no bearing upon the question whe¬ 
ther it does or does not operate as res judicata. 
A party taking the plea of res judicata has to show 
that the matter directly and substantially in issue 
has also been directly and substantially in issue in 
a previous suit and has been heard and decided. 
The principle of res judicata is not to be ignored 
merely on the ground that the reasoning whether 
in law or otherwise of the previous decision can 
be attacked on a particular point. It is not 
correct to say that a previous decision on a 
question of law is not res judicata in a subsequent 

Shkoram v. Mulchand. I.L. 
S' 131=175 1 C 6 93=11 R - N - 7=A.I. 

K. 1938 Nag. 195. 

——S. 11-Decree for possession in favour of 
Melcharthdar in prior suit—Subsequent suit in 
ejectment by Jenmi —If barred. See Malabar 
Compensation for Tenants Improvements Act, 
b. 5 ( 2 ). 47L W.236. 

r p ?’ ^Decree on ward— Res judicata. See 
C. P. Code, Sch. II, Para. 20. 42 P.L.R. 77 . 

: s n—Dccuton directly and substantially in 

tssue-Deternunation of amount due in mort- 
g ^ees sutt for Possession-Subsequent suit for 

redemption Prior decision as to amount due, if 
res judicata in later suit. J 

Where in a prior suit by the mortgagee for 
possession of the mortgaged property, it became 
necessary to decide as to the amount due on the 
mortgage and the sum due was in fact deter¬ 
mined, it would operate as res judicata so far the 
amount due on the mortgage is concerned, in a 
subsequent suit for redemption of the mortgage. 
(Zta-ui-Hasan and Hamilton, JJ .) Darshan Lal 
v - Munnu Singh. 188 I.C. 623=1940 O.L.R. 

Q,. D.— 58 


widow, and others. B resisted the suit pleading 
res judicata and limitation and adverse posses¬ 
sion on the ground that the cause of action arose 
on the adoption or I in 1900 itself. 

Held, (1) that the suit was not barred by res- 
judicata by reason of the decision in the prior 
suit, there having been no decision which would 
bar/or the plaintiff who derived title through 
him from claiming possession after the death of 
the widow; (2) that the plea of limitation and 
adverse possession on the ground that the cause 
of action arose in 1900 on the adoption of /, was 
barred by res judicata by reason of the decision in 
the prior suit that the cause of action would 
arise only after the death of the widow, which 
point was directly and substantially in issue; (3) 
that the decision in the prior suit, though wrong 
in law and subsequently overruled nevertheless 
operated as res judicata and was conclusive bet¬ 
ween the parties; (4) and that the plea of B was 
further barred by estoppel and by the principle 
that a man cannot be allowed to approbate and 
reprobate. ( Broomfield and Tyabji, JJ.) Shan¬ 
kar v. Prabhakardixit. 60 Bom. 1008=165 1. 
C. 987=9 R.B. 192=38 Bom.L.R. 853=A.I.R. 
1936 Bom. 402. 

S. 11 — Directly and substantially in issue — 


Adverse finding on unnecessary issue —Res judi¬ 
cata— Rule as to. 

Though a finding on an issue may not be neces¬ 
sary for disposal of the suit, yet if a party invites 
the decision of the Court on that issue and the 
Court also considers it necessary to go into it and 
gives findings thereon, the decision on that issue 
will constitute res judicata in a subsequent suit, 
provided that the party against whom there was 
a finding on that issue, would be in a position to 
carry the matter in appeal. A landlord instituted- 
a suit against his tenant for ejectment and reco¬ 
very of possession. The tenant denied the lease 
and title of the landlord and claimed adverse 
possession In a previous litigation between 
them the Court found in favour of landlord as 
regards the lease, title and adverse possession 



9*5 


QUINQUENNIAL DIGEST, 1936—1940 


C. P. CODE (1908), S. 11 . 

b u t dUmissed the suit on the ground that the 
landlord failed to serve a notice on the tenant 
to quit. The tenant who was not given costs 
appealed, but the appeal was dismissed on the 
ground that he raised false pleas. 

Held, that the tenant by his appeal invited the 
appellate Court to give a decision on the question 
of title and of the lease and that the finding as 
regards the title, lease and adverse possession 
and the order relating to costs were related to 
each other as cause and effect and hence the fin¬ 
dings in the previous suit operated and res judi¬ 
cata in the subsequent suit by landlord against the 
tenant for ejectment and recovery of possession. 
(Venkataramana Rao, J.) Kotayya v. Subbayya. 
168 I.C. 306=1936 M.W.N. 1162=45 L.W 531 
=9 R.M. 561=A.I.R. 1937 Mad. 114. 

-—S. 11 —Directly and substantially in issue — 

Decision of question raised incidentally—If res 
judicata. 

A question of title raised only incidentally in a 
previous suit can be re-agitated in a subsequent 
suit. {Wort and Fazl Ali,JJ.) Damp Narain 
Singh v. Deokinandan Prasad Singh 182 I C 
329=5 B.R. 813=12 R.P. 11=A.I.R. 1939 Pat’ 
519. 

—-S. 11 — Directly and substantially in issue— 

Finding on unnecessary issues—If Res judicata. 

Where, although, all the issues framed in a 
former suit are decided against the plaintiff yet 
eventually the decision of the suit is based on the 
decision of one issue only, it cannot be said that 
the other matters raised in the suit were directly 
and substantially in issue or were finally decided 
and the principle of res judicata does not apply. 
17 A. 174; 1922 P. C. 241 and 1925 Oudh 386, Ref. 
to. ( Almond , J.C. and Mir Ahmad, A.J.C.j 
Tulsi Das Singh v. Yusaf Shah. 161 I.C. 63= 

8 R. Pesh. 155=A.I.R. 1936 Pesh. 61. 

S. 11 —Directly and substantially in issue — 
Finding on unnecessary issue —Res judicata. 

A finding on a question in a prior suit which 
was unnecessary for the purposes of that litiga¬ 
tion, and on which the decision in the prior suit 
was not based cannot operate as res judicata in a 
subsequent litigation. (Nasim Ali and Mender- , 
■sf n ' ^7.) Hrishikesh Law v. Satish Chandra \ 

£ a “ l - 170 1 C - 634=10 R.C. 160=A.I.R. 1936 
Cal. ZO o. 
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judicata in a subsequent suit on the question as to 
the nature of or the rate of the amount payable 

by the tenant, when the question of title in the 
ater suit is collateral and incidental to suit and 

not dnectfy in ,ssi, e . (Wort, J.) Bikan Mahuri 

7i5A WALrAN< 183 LC * 763=5 B.R. 983= 
633 *’ P ‘ 189=20 Pat * L -T. 671=A.I.R. 1939 Pat. 

' T~S. H~~F>irectly and substantially in issue — 
Landlord and tenant—Kabuliyat accepted as gen - 
ume in prior suit Genuineness notin issue in that 
suit—Finding as to genuineness—If res judicata— 
Its evidentiary value m subsequent suit. 

I*? a prior suit by the tenant against the land¬ 
lord, a kabuliyat, executed by the tenant's prede¬ 
cessor and stating the area of land in the posses¬ 
sion of the tenant and rent payable by him, was 
produced by the landlord and it was accepted by 
the Court as a genuine document. On finding 
that the subsequent record of rights showed the 
tenant in possession of area more than that leased 
to him, the landlord brought a suit for recovery 
of additional rent for additional area. To prove 
that the tenant was in possession of excess area, 
the landlord produced the kabuliyat and contend¬ 
ed that the decision as to genuineness of the 
document was res judicata, but the appellate 
Court refused to consider it at all as it disbeliev¬ 
ed the document. 

Held, that the question of genuineness of the 
document not being in issue in the prior suit, the 
finding as to its genuineness could not operate as 
res judicata in a subsequent suit. The finding 
however being evidence of the highest value 
ought to have been considered in the subsequent 
suit between the same parties, and in not doing so 
the appellate Court misdirected itself both on 
facts and law. 

Held also, that the document could be taken as 
an admission by the tenant regarding the area 
leased and rent payable. ( M. C. Ghose and 
Mukerji, JJ.) Administrator-General, Bengal 
v. Sachindra Kumar Roy. 65 C.L.J. 90=171 I. 

C. 834=10 R.C. 315=A.I.R. 1937 Cal. 237. 

S. 11— Directly and substantially in issue — 


. . , ** Directly and substantially in issue — 

Incidental finding on alternative issue by trial 

Court—-Appellate Court holding that issue did not 
arise at all— Res judicata. 

When the matter was not directly and substan¬ 
tially in issue m the former suit, an incidental 
finding by the trial Court in that suit cannot ope¬ 
rate as res judicata in a later suit especially when 
the appellate Court, held, that the question did 
not arise at all in the former suit. (Courtney 
Terrell, C. J. and Dhovle, JJ.) Nokhe Lal Jha 
v. Rajeshwari. 3 B.R. 14=1936 P W N 689— 
165 I.C. 213=9 R.P. 161 = 17 PatLT 677=A 
I.R. 1937 Pat. 141. '' 

~ “ S * 11 Directly and substantially in issue — 

Landlord and tenant—Decision of question of 
title —If res j udicata in later suit as to nature or 
amount of payment to be made by tenant—Title 
merely collateral and incidental. 

A previous judgment on title in a suit between 
-a landlord and his tenant cannot operate as res 


Notice of ejectment by landlord against tenant — 
Plea of occupancy right by tenant—Decision ad¬ 
verse to tenant—Claim to occupancy of tenant’s 
successors in subsequent proceedings—If barred. 

In answer to a notice of ejectment by the land¬ 
lord, the predecessor of the appellants’ (tenant) 
pleaded that he was a tenant with a right of 
occupancy. The Court decided against the tenant 
upholding the landlord’s notice of ejectment. 
The appellants again claimed the right .of occu¬ 
pancy in subsequent proceedings. 

Held, that the question having been directly and 
substantially in issue in the former proceedings 
and having been decided adversely to the appel¬ 
lant’s predecessor, the decision operated as res 
judicata against the appellants in the subsequent 
proceedings. (Drake Brockman, S. M. and Knox , 
J.) Wajid Khan v. Ragho Indra Pratap Sahi 
Rao. 1936 R.D. 271. 

-*S. 11 —Directly and substantially in issue 

Observation by Court on point not in issue—Effect 
of. 

A mere suggestion by the Court in a judgment 
passed by it on a point which is not in controversy 
and in respect of which no issue has been framed 
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does not operate as res judicata as it has no bind¬ 
ing effect. (Mvopi, /.) Shankernath v. Babu- 
lal. I.L.R. 1936 Nag. 138=164 I.C. 931=9 R. 
N. 44=A.I.R. 1936 Nag. 148. 

■—S. 11 —Directly and substantially in issue — 
Person in possession of some lands under agree¬ 
ment to lease encroaching up.on other lands of 
same owner—Decision in Land Acquisition pro¬ 
ceedings \n respect of latter lands—Finding that 
he is tenure-holder—If re^ judicata in suit in 
respect of former lands. 

Where a person is in possession of certain lands 
belonging to another under an agreement to lease, 
and has also encroached upon other lands of the 
same owner and is wrongfully in possession of 
such other lands a finding in Land Acquisition 
proceedings with regard to the latter land that 
the person in possession is a tenure-holder cannot 
Operate as res judicata in a suit for ejectment 
with respect to the former lands of which he is 
in possession under the agreement to lease. (Har¬ 
ries, C. J. and Manohar Lall, /.) Shiva Prasad 
Singh v. Mandira Kumari Debi. 21 P.L.T. 277 
=A.I.R. 1940 Pat. 438. 


C. P. CODE (1908), S. 11. 

jointly purchased the house from 5 and that 
later on at a division between himself and plaintiff 
the house fell to his share. The suit was 

dismissed, the Courts finding that plaintiff had 
not proved his right, the sale deed being in the 
names of plaintiff and V, and that the parties 
remained joint till 1910. The appellate Court also 
found that the subsequent partition set up by V 
was false and never did take place. The plaintiff 
filed another suit in 1920 against V's widow for 
possession of properties on the ground that they 
had devolved on him by survivorship on V’s 
death. The defendant, V's widow, pleaded that 
there was a prior partition 20 years ago between 
the brothers and that the house fell to the share 
of V. m . 

Held, that the question whether V and plaintiff 
were joint or divided could not be said to have 
been directly and substantially in issue in the 
former suit, and that the rule of res judicata 
could not be invoked by the plaintiff whose con¬ 
tentions in the two suits were mutually contra¬ 
dictory. (King, J.) Lakshmi Devamma v. Ros- 
ayya. A.I.R. 1936 Mad. 988. 


—■—S. 11 — Directly and substantially in issue — 
Point not raised in pleadings—Parlies joining 
issues—Decision, if res judicata. 

Where though a point is not properly raised by 
the plaint but both parties have without protest 
chosen to join issue upon that point, the decision 
on that point would operate as res iudicata 
between the parties. (Stone, C. J. and Puranik . 
J.) Sitabaiz/. Hari. I.L.R. 1938 Nag. 496=180 
I.C. 922=11 R N. 406 = A I.R. 1938 Nag. 401. 

“ T ® 1 H~Directly and substantially in issue — 

Previous suit under S. 127 of Oudh Rent Act dis¬ 
missed on ground that plaintiff cannot sue alone — 
Subsequent suit If or arrears of rent treating de- 
f et '“ a u ut as statutory tenant— Res judicata. 

G yLvLere a previous su it by the plaintiff under 
b. 127 of the Oudh Rent Act was dismissed on 
the ground that the plaintiff was not entitled to 
onng the suit alone, a subsequent suit by him for 
arrears of rent against the same defendant treat¬ 
ing him as a statutory tenant is not barred by res 
judicata. The question which is directly and 
substantially in issue in the subsequent suit is 
whether or not the defendant is a statutory ten- 
ant of the plaintiff. This question was never 
directly and substantially in issue in the previous 
suit, much less was this question heard and finally 
decided in that suit which was disposed of on a 
preliminary point. (Zia-til-Hasan, J.) Mahabal 
*Y*an v. Mahomed Ahmad Ali Khan. 172 I.C. 
'S;* 1938 ° L R 19=1938 O.A. 31=1938 R.D. 
3J?=1° R 0.185=1938 A.W.R. (C C.) 18=1938 
O.W.N. 126=A.I.R. 1938 Oudh 54. 

“ 7 T*S. 11 —Directly and substantially in issue 

Prior suit alleging partition—Dismissal of suit 
negativing partition—Later suit on basis of joint 
status—Plea of partition by defendant—If res 
judicata— Plaintiff raising contradictory conten¬ 
tions—If can invoke rule of res judicata. 

In a prior suit by plaintiff against his brother 
V, for possession of a house he alleged that there 
was a partition in 1910 between him V and 
another brother S, at which the house fell to the 
•share of 5*, who later sold it to plaintiff V, ad¬ 
mitted that 5* was divided from the family in 
1910, but that he and plaintiff remained joint and 


- S. 11 — Directly and substantially in issue — 

Rent suit — Ex parte decree—If res judicata as to 
relationship of landlord and tenant. 

The relationship of landlord and tenant is the 
very foundation of a degree in a suit for rent 
and therefore when such a suit has been decreed 
the Courts must proceed on the footing that it 
was a matter necessary to be determined and in 
fact determined in the earlier rent suit. It cannot 
be relegated to the category of matters only 
indirectly, collaterally and incidentally decided. 
This principle is true even if the decree passed 
is an ex parte one. Hence in a subsequent suit 
between the same parties the question of rela¬ 
tionship of landlord and tenant is barred by the 
principle of res judicata. (James and Rowland, 
JJ.) Pirthi Singh v. Ramsaran Mahto. 3 
B.R. 67=1936 P.W.N. 621 = 165 I.C. 623=9 
R.P. 201=17 Pat.L.T. 633=A.I.R. 1936 Pat. 
556. 

-S. 11— Directly and substantially in issue — 

Rent suit—No dispute as to relationship or rate 
of rent—Issue as to whether all the plots covered 
by the jamas are included—Decision on — If res 
judicata in subsequent suit by tenant. 

In a rent suit by a landlord against a tenant, 
there being no dispute as to the relationship of 
landlord and tenant, or as to the rate of rent or 
of the period in arrears, an issue as to whether 
the landlord has included in the suit all the plots 
of land covered by the jamas in question, is only 
an incidental or collateral issue. The decision on 
such an issue in favour of the landlord would 
not operate as res judicata in a later suit by the 
tenant for a declaration that all the lands cons¬ 
titute but one jama, because even if the decision 
on the issue in the prior case had been the other 
way, and in favour of the tenant, the Court would 
be bound to decree the suit as there was no dis¬ 
pute as to relationship or rate of rent or period 
of arrears. (R.C. Mitter, J.) Eusuf Mondal 
v. Golapjan. 166 I.C. 1001=9 R.C. 645=62 C. 
L.J. 517=A.I.R. 1936 Cal. 772. 

-S. 11—Directly and substantially in issue— 

Rent suit—Plea of non-fixation of rent and of 
absence of possession—Decree for arrears—If 
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res judicata as to status of defendant. See Agra 
Tenancy Act, S. 132. 1936 R.D. 538 (1). 

~ S. 11 —-Directly and substantially in issue — 
Kent suit Plea that holding comprised further 
area at fixed rent—Finding upholding defendant's 
plea Subsequent suit by landlord for same area 
as before —Res judicata. 

If the matter in issue was directly and sub¬ 
stantially in issue between the parties in the for¬ 
mer suit and actually formed the basis of the 
decision in the former suit, the decision in the 
former suit would operate as res judicata in the 
subsequent suit. In a suit for produce rent for 
the area contained in two khatians instituted by 
certain landlords, the tenants defendants raised 
the plea that their holding included a futher area 
of 1 £ acres of another plot settled with them and 
that they occupied a holding of 9 bighas at a cash 
rent of Rs. 42-1-1-0. The finding was in favour of 
the defendants and the suit for produce rent was 
dismissed. The landlords again instituted an¬ 
other suit for recovery of rent of the same two 
khatian numbers and the defendants again resis¬ 
ted the suit on the ground that their holding in¬ 
cluded a further area It acres, and that the same 
had been settled with them at a total rent of Rs. 
42-14-0. 

Held, that the decision in the former suit as to 
the extent and area of the holding was res judi¬ 
cata in the later suit. ( Courtney-Terrell , C.J., 
Fazl Ali, Khaja Mohammad Noor, James and 
Manohar Lall, JJ.) Ji-onandan Singh v Ianki 
Singh. 17 Pat. 451 = 177 I.C. 676=5 B.R. 6 = 
11 R P. 171 = 1938 P.W.N 379=19 Pat.L.T. 325 
=A.I.R. 1938 Pat. 306 (S B.). 

-'S. 11 —Directly and substantially in issue — 

Rent suit — Question of title—Decision—If res 
j udicata in subsequent title suit. 

If, in a suit for rent, question of title is raised, 
not directly, but incidentally, then any decision on 
the question of title cannot operate as res judi¬ 
cata in a subsequent suit between the parties 
based upon title between them. But if a question 
of title is raised and has a direct bearing upon 
the decision of the Court, then a subsequent suit 
between the parties based on title would be barred 
by res judicata even though the earlier suit be 
one for rent. ( Rangnekar , J.) Jambu Tava- 
nappa Adakezl Gopalakrishnamacharya. 175 
I.C. 866=11 R B. 10=40 Bom.L.R. 359=A.I.R 
1938 Bom. 291. 

S. II Directly and substantially in issue — 
Suit for rent of land in estate—Plea of rent-free 
tenure—Finding of rent-free holding—Subsequent 
suit by purchaser of estate more than 12 years 
later for rent— Res judicata— Adverse possession 
—Acquisition of rent-free title. 

In 1903, when the Court of Wards was in 
charge of an estate, a suit was filed to recover 
rent from the occupant of the land who pleaded 
that the land had been granted rent-free. The 
plea was upheld and there was a specific finding 
that the land was rent-free. In 1932, the person 
who purchased the estate in Court auction sued 
the then occupant, a descendant of the prior occu¬ 
pant, for rent. 

Held, (1) that the decision in the prior suit 
operated as res judicata on the question of liabi¬ 
lity to pay rent; (2) that apart from res judicata , 
the judgment was the starting point for adverse 
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possession in favour of the occupant of the land 
and he must therefore be deemed to have held the 
and rent-free for the requisite period to estab- 

‘ S f/ h J ,S ren *- fre A te ? ure b y adverse possession. 
(It adsworth J .) Adilakshmi Devamma Garu 

182 * c - 944=12 R.M. 189= 

1938 M.W.N. 1134=48 LW 701—A I R 1Q3Q 
Mad. 94=(1938) 2 M.L.j/ok 

~Directly and substantially in issue— 
1 tu Jdentity of issues or subject-matter. 

1 he doctrine of res judicata does not depend, 
on the identity of the subject-matter of the dis¬ 
pute, but depends on the identity of issues, and 
the question lo be considered is whether the 
matter in controversy in the later suit was subs¬ 
tantially the palter in controversy in the previous 
suit. (D.N . Mitter and Ran, JJ ) Secretary of 
otate V. Attendranath Das. 63 Cal. 550. 

— Test* H ‘Directly and substantially in issue " 

• ^. e ^ ore . a matter can be said to operate as res 
judicata it is necessary, inter alia, to establish 
.at the matter was directly and substantially in 
issue in the earlier suit, and that it was heard and 
finally disposed of by the Court in the earlier 
sun. It is, of course, not necessary that before a 
matter can be said to be res judicata, it should 
form the subject-matter of a definite issue. If 
the Court can gather from the materials before 
it namely, the pleadings, the judgment and the 
decree, that that matter was directly and substan¬ 
tially in issue and formed the basis of the judg¬ 
ment arrived at in the earlier suit, either 
expressly or by necessary implication, then the 
prmcipte of res judicata would apply. It is 
difficult to lay down a hard and fast rule as ta 
what matters can be said to be arising directly 
and substantially. The Court can only look at 
the manner in which that particular matter is 
dealt with by the parties themselves, having 
regard to the course of the litigation, the con¬ 
duct of the parties and manner in which the 
Court itself has dealt with it. Where it is im¬ 
possible to show for want of proper materials as 
to whether an issue was raised and heard ancf 
nnalJy disposed of, or whether it formed the 
basis of the decree in the suit or that it was 
necessary for the Court to decide it, the plea of 
res judicata must fail. ( Rangnekar , J.) Jambu 
Tavanappa Adake v Gopalakrishnamacharya* 
175 I C. 866=11 RB. 10=40 Bom.L.R. 359= 
A.I.R. 1938 Bom. 291. 

Erroneous decision. 

-S. 11— Erroneous decision — Construction. 

of decree or document—If conclusive in subse¬ 
quent suit. 

Though the construction of a document may 
for certain purposes be regarded as involving a 
question of law, a construction once placed on a 
document by a competent Court before which the 
question was directly and substantially in issue is 
conclusive between the parties, and it is im¬ 
material that the property involved in the subse¬ 
quent suit is not the same as that which formed 
the subject-matter of the first suit. This prin¬ 
ciple of finality of construction is equally appli¬ 
cable to decrees, and the interpretation placed by 
a Court on a decree is conclusive between the: 
parties in a subsequent litigation, even if that 
interpretation be erroneous in law. ( Varada - 
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chariar and Mockett, JJ.) Alagappa Chettiar v. 
Somasundaram Chettiar. 1937 M.W.N. 465 (2). 

-S. 11— Erroneous decision—Decision op¬ 
posed to provisions of statute—Res judicata. 

The doctrine of res judicata is only a form of 
estoppel, and there can be no estoppel against a 
statute. If a law prohibits the levy of a sum by 
a landlord from his tenant, a previous judgment 
entitling him to recover the same cannot stand in 
the way of ihe defence of the defendant denying 
liability. (I Fort, /.) Bikan Mahuri v. Mr. Bibi 
Walian. 183 I.C. 763=5 B.R. 983=12 R.P. 
189=20 Pat.L.T. 671=A.I.R. 1939 Pat. 633. 

-S. 11— Erroneous decision—Finding based 


on mistaken view of law— Res judicata. 

The decision in a former suit between the 
parties, though based on a mistaken view of the 
law, nevertheless operates as res judicata in a 
subsequent suit. The fact that the finding was 
based on a wrong view of the law and that the 
reasons on which the decision was based were 
unsound does not affect the conclusiveness or 
binding nature of the decision as to the rights of 
the parties. ( Broomfield and Tyabji, JJ.) Shan¬ 
kar t/. Prabhakaradixit. 60 Bom. 1008=165 I. 
C. 987=9 R.B. 192=38 Bom.L.R. 853=A.I.R. 
1936 Bom. 402. 

S. 11— Erroneous decision—Point of laiv — 


Res judicata. 

An erroneous decision on a point of law is res 
judicata between the parties. (R.C. Mitter,J.) 
Rajmohan Das v. Sarada Charan Chauphury. 
162 I.C. 709=8 RC. 635=40 C.W.N. 627=A I. 
R. 1936 Cal. 200. 


—-—S. 11— Erroneous decision on point of law 
—Suit for rent by landlord against tenant—Plea of 
non-liability for additional rent on ground of 
having planted cocoanut garden—Decision holding 
cocoanut garden not an improvement and making 
tenant liable for increased rent—Subsequent suit 
for rent—Plea of non-liability on ground of 
cocoanut garden being an improvement — Sustaina¬ 
bility—Res judicata. 

Where in a suit for rent by a landlord in res¬ 
pect of certain faslis the tenant pleads that he is 
not liable for any additional rent on the ground 
that the holding comprises a cocoanut garden and 
is the subject of an improvement under S. 3 (4) 
(/) of the Madras Estates Land Act, but the 
Court rejects the plea holding that the cocoanut 
garden is not an improvement, the decision on 
that question of law will operate as res judicata 
in a subsequent suit between the same parties for 
rent in respect of subsequent faslis, notwith¬ 
standing that the view of law holding a cocoanut 
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Execution proceedings. 

-S. 11 — Execution proceedings—Application 

for execution rejected before notice to judgment- 
debtor —Res judicata. See Limitation Act, Art. 
182 (5). 1936 A.L.J. 571=A.I.R. 1936 All. 

467. 

- S. 11 —Execution proceedings—Application 

by party to suit under (). 21, R. 5 8 — Dismissal as 
late and as being not maintainable wider O. 21 , 
R. 58 — Subsequent application under S. 47 —If 
barred — Constructive res judicata — Applica¬ 
bility. 

Where a party instead of applying under S. 47, 
C. P. Code, applies under O. 21. R. 58, C. P. Code, 
and such application is dismissed as having been 
filed late and as being under O. 21, K. 5*, C P. 
Code, he is not barred by the rule of constructive 
res judicata from afterwards filing proper appli¬ 
cations under S. 47, C. P. Code. If suits are filed 
instead of applications, the suits have to be treat¬ 
ed only as applications under S. 47. (Manohar 
Fall and S.C. Chatterji, JJ.) G. B. Solanos. 
Umeshwari Kuer. 175 I.C. 120=4 B.R 529= 
10 RP. 584=19 Pat.L.T. 157=1938 P.W.N. 
239=A.I.R. 1938 Pat. 216. 

- S. 11 —Execution proceedings—Application 

for execution dismissed for default after notice 
to judgment-debtor—Objection that it was barred 
by limitation—If can be taken in subsequent appli¬ 
cation. 

Where on an application made for the execution 
of a decree, a notice was issued upon the judg¬ 
ment-debtor and there was no appearance on his 
behalf and no further step was taken by the 
decree-holder and the application was dismissed 
for default. 

Held, that the fact that the judgment-debtor 
did not raise any objection that that application 
was barred by limitation did not preclude him 
from raising that objection in a subsequent appli¬ 
cation for execution. (M.C.Ghose, /.) Sures- 
war Prasad v. Maharaj Bahadur Sinha. 173 
I.C. 584=10 R.C. 547=67 C.L.J. 92=41 C.W.N. 
1151=A.I.R. 1937 Cal. 581. 

S. 11— Execution proceedings—Application 


for execution of rent decree filed impleading heirs 
of deceased judgment debtor—Application dis¬ 
missed against them on ground they had no assets, 
deceased having conveyed all his properties in 
trust Decree realised from another co-sharer 
judgment-debtor—Suit by him for contribution 
against trustees and heirs of deceased—If barred. 

An application for execution of a rent decree 
making the heirs of one of the judgment-debtors 
parties was dismissed as against them on the 
ground that they had no assets of the deceased in 
, , . their hands, the deceased having executed a deed 

garden to be not an improvement under the Act of trust in respect of all his properties during his 
is subsequently declared to be erroneous in later lifetime. The decree-holder realised thereafter 


decisions of the Court. The principle of res 
judicata on a question of law should, however, be 
confined to matters which actually existed at the 
time of the former decision, and therefore areas 
and trees to which it was not applied at the time 


the amount of the decree from another co-sharer 
judgment-debtor personally. The latter sued the 
trustees and heirs of the deceased for contribu¬ 
tion and the Court held that the deceased had not 
divested himself of the ownership of the pro¬ 


of the former decision would be governed by the perties by the deed of trust and the trustees were 


correct principle of law as laid down in later 
decisions. ( Beasley , C.J. Ramesam and King, JJ.) 
Narayana Aiyangar v. Subramanlan Chettiar. 
45 L. W. 15=168 I.C. 24=1.L.R. 1937 Mad 
364=1936 M.W.N. 1362=9 R.M. 539=A IR 
1937 Mad. 254=(1937) 1 M.L.J. 233 (F.B). 


no better than mere managers and the plaintiff 
was, therefore, entitled to contribution from the 
assets in the hands of any one of the defendants 
either as managers or as heirs of the deceased. 

Held, that the suit for contribution was not 
barred by res judicata by reason of the order 
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passed in the execution proceeding dismissing the 
application against the heirs of the deceased. 
(Muklterjea and Roxburgh, JJ.) Radha Rani v. 
Brindakani. 43 C.W.N/940. 


-S. 11— Execution proceedings—Assignment 

of decree—Recognition after notice to judgment- 
debtor—Failure to object—Objection at subse¬ 
quent stage — Competency—-Power of executing 
Court. 

Where notice of the assignment of the decree 
is given to the judgment-debtor, but he does not 
appear and does not contest the assignment and 
the assignment being proved, the Court sub¬ 
stitutes the assignee in execution proceedings, 
the judgment-debtor is precluded from question¬ 
ing the validity of the assignment at a later 
stage; it is not open to the executing Court to 
question the validity of the assignment or to find 
that the assignment was a collusive affair. {D. 
N. Mitter and S. K. Ghose, JJ.) Satlendra 
Krishna Choudhurv v. Harenpra Kumar Roy. 
167 I C 430=9 R.C. 686=40 C.W.N. 1393=A. 


I 


I.R. 1937 Cal. 4. 

_S. 11_ Execution proceedings—Certain ob¬ 
jection to execution not raised in first application 

_ Such objection raised in appeal from order 

dismissing such application but not decided — 
Second application raising such objection—If 
barred by res judicata. 

Where the judgment-debtor did not raise a 
certain objection in his application under S. 47, 
q p. Code, objecting to the execution of the 
order against him but raised it in a second appli¬ 
cation filed by him and also in the grounds of 
appeal filed by him against the order dismissing 
the first application but the appellate Court did 
not go into that objection on the ground that it 
was pending in the lower Court. 

Held, that the second application raising the 
objection was maintainable and was not barred 
by the principle of res judicata. ( Henderson and 

Sen, JJ.) K. G. M. Faroqui v. Habibur Raha- 
man Chowdhury. 44 C.W.N. 749. 


-S. 11— Execution proceedings — Construc¬ 
tive res judicata. 

In an execution proceeding the decree-holder 
cannot adopt a line of attack which was either 
not taken up during the earlier execution procee¬ 
dings, or which, if taken, was given up. Where, 
therefore, the decree-holder admitted in an 
earlier proceeding that ancestral property was 
not liable to attachment and sale in execution of 
his decree, the doctrine of constructive res judi¬ 
cata fully applies. ( Abdul Rashid, J.) Lal 
Mohammad v. Khem Chand Radha Kishan. 
166 I.C. 982=9 R.L. 441=A.I.R. 1936 Lah. 
167. 


-S. 11— Execution proceedings — Construc¬ 
tive res judicata. 

The principles of constructive res judicata arc 
applicable to execution proceedings. Thus where 
the plaintiff makes an application for 
execution of a decree as a trustee on behalf 
of the insolvent and Official Receiver and the 
Court decides that he has no locus standi, he 
cannot come forward and apply for execution on 
the strength of credentials, which he could very 
well have relied upon while prosecuting the 
former application. A.I.R. 1935 Lah. 200, applied. 
(,Agha Haidar , J.) Panna Lal v. Ram Chand. 


C. P. CODE (1908), S. 11. 

-354=9 R.L. 485=39 P.L.R. 368=A.I.R 
1936 Lah. 942. 


~ S. H— Execution proceedings — Construe - 
tive^ res judicata. 

1 hough S. 11, C. P. Code, does not in terms 
apply to execution proceedings, the general prin¬ 
ciples underlying the rule of res judicata are 
applicable to them and the applicability of the 
rule is not limited to matters which were directly 
and substantially in issue and were heard and> 
expressly decided in former execution procee¬ 
dings, but the principle of constructive res judi¬ 
cata. as embodied in Expl. 4 of S. 11 is also appli¬ 
cable to such proceedings. If an objection which 
might and ought to have been taken in the earlier 
execution proceedings is not so taken and the 
matter is heard and decided, the party concerned 
is debarred from raising it in subsequent pro-^ 
ceedings. 15 Lah. 869, referred to. {Tek Chand , 
J.) Nanak Chand Ramji Das v. Ibrahim. 174 
965=10 R.L. 646=40 P.L.R. 38=A.I.R. 
1937 Lah. 772. 


--S. 11— Execution proceedings — Construe ■* 

tive res judicata. 

Principles of constructive res judicata apply in 
execution proceedings. If a man with eyes open 
undertakes not to raise any objection of any kind 
to a certain position on the score of which he has 
secured a substantial advantage, he should not be 
allowed to reprobate it in the course of the same 
proceedings and to re-agitate the matter. {Dm 
Mohammad, J.) Musharaf Hussain v. Agha 
Munawar Ali Khan. 186 I.C. 881=12 R.L, 
436=A.I.R. 1940 Lah. 7. 

-S.l 1— Execution proceedings—Constructive 

res judicata— Applicability—Conditions of—Fai¬ 
lure to raise plea of payment or to object to cor¬ 
rectness of amount for which execution is sought 
—If bar to plea or objection being raised at later 
stage. 

Caution has to be exercised in applying the 
principle of constructive res judicata to execution 
proceedings. It can only apply to cases where 
the Court could not have acted as it did if the 
judgment-debtor had successfully raised the 
points which are sought to be held by this prin¬ 
ciple against him. A Court, in general, cannot 
order execution unless it is satisfied (t) .that the 
petitioner has a right to execute; (*») that the 
judgment-debtor is liable to satisfy the decree; 
(tit) that the decree is executable ; and (iv) that 
it is not barred by limitation. If therefore an 
executing Court orders execution to proceed it 
must be presumed to have held that all these con¬ 
ditions are satisfied. If a judgment-debtor with 
due notice of the proceedings fails to raise any 
objection on any of these grounds it must be held 
by the principle of constructive res judicata that 
his failure to do so has the same legal effect as 
if it had been raised and decided against him. 
The mere failure of a judgment-debtor to dis¬ 
pute, at the first opportunity, the correctness of 
the figure or sum for which the decree is sought 
to be executed would not bar him by the principle 
of constructive res judicata from raising the 
point in subsequent proceedings or at some later 
stage of the same proceedings. Failure to raise 
a plea of payment at a prior stage will not be a 
bar to the plea being raised at a later stage* 
{Beasley, C.J. and Horwill, J.) Bapanna v. Vent 
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gayya. 1937 M.W.N. 529=171 I.C. 581=10 R. 
M. 369=45 L.W. 291=A.I.R. 1937 Mad. 511= 
(1937) 1 M.L.J.296. 

--—S. 11— Execution proceedings — Construc¬ 
tive res judicata— Applicability—Omission to 
raise objection and order in previous execution 
making properties liable in execution—If binding 
in subsequent execution. 

Where a judgment-debtor has failed to raise 
all his objections, they will be deemed to have 
been impliedly decided against him, and he is 
therefore precluded from raising the same 
objections in a later execution of the same 
decree. To this extent the doctrine of construc¬ 
tive res judicata is applicable to execution pro¬ 
ceedings. An order in a previous execution that 
the decree-holder is entitled to proceed against 
certain property must be held binding on the 


C. P. CODE (1908), S. 11. 

raising the objection afterwards on discovery of 
the defect on the principle of constructive re s - 
judicata. There is no duty cast on the judvment- 
debtor, nor upon any party to the proceeding to 
ascertain by an examination of the records, or 
otherwise, whether the application is in proper 
form. It is the duty of the Court to see that it 
is made according to law. The judgment-debtor 
is entitled to assume that the Court has done its 
duty. ( Iiorwill , 7.) Appaji Chltti v. Govinim- 
swamy Kediu. 174 I.C 28 = 10 R M. 661 = 1937 
M.W.N. 355=A.I.R 1937 Mad 760. 

-S. 11 —Execution proceedings — Construe- 

res judicata —Objection not token at earlier 


tree 


stage of same execution application. 

The rule of constructive res judicata applies to 
execution proceedings. The circumstance that 
the omission to take the objection was not in a 
parties in subsequent execution proceedings, and previous application for execution but only at an 
it is not open to the judgment-debtor to raise in ; earlier stage of the same execution application 


a subsequent execution the contention that exe¬ 
cution against that property cannot proceed. 
( Harries , C.J. and Rowland, 7.) Bula Bibi v. 
Parmananda Das. 5 C.L.T. 39. 

-S. 11— Execution proceedings—Construc¬ 


tive res judicata— Application of. 

The doctrine of constructive res judicata is 
applicable to execution proceedings to this extent 
that where a judgment-debtor fails to raise all his 
objections to the application in execution made 
by the decree-holder which he might and ought to 
have raised and the application is ordered to pro¬ 
ceed, all such objections will be deemed to have 
been impliedly decided against him and he will 
be precluded from raising the same objections in 
a later execution of the same decree. ( Harries , 
C.J. and Rowland, 7.) Dula Bibi v. Parman- 
anda Das. 188 I.C. 672=6 B.R. 711=A.I R. 
1940 Pat. 251. 

-S. 11— Execution proceedings — Construc¬ 
tive res judicata— Basis 0 } principle—Order for 
substitution in place of decree-holder—N 0 notice 
served on judgment debtor—Latter, if can chal¬ 
lenge order. 

Per Mitter, 7.—The principle of constructive 
res judicata has been applied to execution procee¬ 
dings, but the basis on which the principle rests is 
this, that if a judgment-debtor had an opportu¬ 
nity to prefer a certain objection, he would not 
be entitled at a later stage of the same execution 
proceedings or at a later execution proceeding in 
respect of ihe same decree, to prefer it if the 
order that had already been passed be inconsis¬ 
tent with the validity of his objection. If there¬ 
fore, an order for substitution of a certain person 
in tlje place of the decree-holder is passed with¬ 
out notice to the judgment-debtor and in his 
absence, it is open to the latter to challenge that 
order, as he had no opportunity of presenting 
his objections before the order was made. 
(Mitter and Khundkar, 77.) Anil Kumar v. 
Jugal Kishore. 43 C.W.N. 374. 

-S. 11— Execution proceedings — Construc¬ 
tive res judicata— Execution application not in 
accordance with law — Judgment-debtor ignorant 
of defect and not raising objection—Objection 
subsequently on discovery of defect—If barred. 

A iudgmcnt-debtor, who does not object to the 
validity of an execution application as being not 
in accordance with law, is not precluded from 


makes no difference. (Skeinp, J.) Bishan 
Singh v Iaishi Ram 188 I.C 207 = 12 R.L. 513 
=42 P.L.'R. 189=A.I.R. 1940 Lah. 161 

- S. 11— Execution proceedings — Construc¬ 
tive res judicata— Omission to raise plea in bar 
of execution — When operates as re-* judicata on 
later occasion in the course of same proceedings— 
T est — Rule. 

If on an application for execution the decree- 
holder obtains some relief by way of part satis¬ 
faction of the decree, the judgment-debtor should 
be deemed to have taken, but unsuccessfully, all 
objections, which, if successful, would have 
prevented the decree-holder from obtaining 
satisfaction in part of the decree. Where how¬ 
ever, the decree-holder fails to obtain any relief 
and his application becomes abortive, the judg¬ 
ment-debtor is not debarred from taking any plea 
which, if successful, would defeat a second appli¬ 
cation for execution. Where there has been only 
one application for execution which is still pend¬ 
ing, and the judgment-debtor successively objects 
on various occasions in the course of the same 
proceedings, an order dismissing the judgment- 
debtor's objection on one ground and directing 
execution to proceed cannot be taken to have 
impliedly decided all such objections as would be 
fatal to the execution of the decree if they were 
upheld by the Court. The principle of res judi¬ 
cata cannot be extended so far. In the absence of 
express adjudication, and during the pendency of 
the same execution proceeding there is nothing 
to prevent the judgment-debtor from taking any 
objection which might have been taken on the 
earlier occasion but was not taken. There is no 
rule of law which makes it incumbent on the 
judgment-debtor to raise all possible objections 
under S. 47, C. P. Code, at a given time. While 
the Court possesses ample powers to prevent the 
abuse of its process it must decide all objections 
under S. 47, C. P. Code, when they are raised if 
they are not barred by any rule of law. (Niama- 
tullah and Allsop, 77.) Ale Rasul v. Balkishan. 
169 1C. 997=10 R.A. 92=1937 A L.J. 482=1937 
A.W.R. 409=1937 All. L.R. 613=A.I.R. 1937 
All. 446. 

-S. 11— Execution proceedings — Construc¬ 
tive res judicata— Order transmitting decree for 
execution—Notice of application for transmission 
not personally served—Absence of declaration of 
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■due service—Effect — Plea by judgment-debtor in 
transferee Court of discharge and limitation — If 
barred by res judicata— C. P. Code, O. 5, R. 19. 

An order passed by the Court which passed a 
decree transmitting it for execution to another 
Court would operate as res judicata if it is passed 
after due service of notice on the judgment- 
debtor, so as to preclude the judgment-debtor 
from raising in the transferee Court pleas of 
limitation or discharge, etc., which ought to be 
raised in the transferring Court. In a case where 
the notice of the application for transmission is 
not personally served on the judgment-debtor the 
Court has to make declaration, as required by 
O. 5, R. 19, C. P. Code, that the notice has been 
■duly served ; the omission to make such a declara¬ 
tion is fatal when it is sought to apply the princi¬ 
ple of constructive res judicata against the judg¬ 
ment-debtor. In the absence of a proper declara¬ 
tion of due service of notice as required by law, 
no decision can be implied to have been given 
by the Court on the pleas raised by the judgment- 
debtor in the transferee Court. ( Pandrang Rao, 
J.) Palaniappa Chettiar v. Thaivanai Achi. 
165 I.C. 59=9 R.M. 206=1936 M.W.N. 1037= 
44 L.W. 460=A.I.R. 1936 Mad. 812=71 M.L.J. 
317. 

-—S. 11— Execution proceedings—Construc¬ 
tive res judicata— Plea of limitation. 

The principle of res judicata constructively 
applies to execution proceedings. A judgment- 
debtor is, therefore, debarred from agitating a 
question of limitation which he could and should 
have taken but failed to take in the earlier stages 
of the proceeding. (Din Mohammad. J.) Barkat 
Ram v. Bhagwan Singh. 42 P.L.R. 404=A.I. 
R. 1940 Lah. 394. 

-S. 11— Execution proceedings—Construc¬ 
tive res judicata— Rule as to — Applicability to 
restitution. 

Where the execution of the decree has been 
allowed to proceed without any objection by the 
judgment-debtor which was open to him and 
which he had opportunity to make in such pro 
ceedings, he is not entitled to raise such objection 
in subsequent execution proceedings as the princi¬ 
ple of res judicata debars him from doing so. 
But the above principle has no application to 
restitution or even to an application for execu¬ 
tion of a portion of the decree, (/at Lai, J.) 
Punjab National Bank, Ltd. v. Nanhimal 
Janki Das. 163 I.C. 97=8 R.L. 1007=38 P.L. 
R. 723=A.I.R. 1936 Lah. 246. 

-S. 11— Execution proceedings— Co-judg¬ 
ment-debtors—Execution against properties of one 
—Objection by latter—Order overruling — If res 
judicata against others in subsequent execution. 

An order overruling the objections raised by 
one judgment-detor whose property is sought to 
be sold in execution does not operate as res judi¬ 
cata so as to preclude the other judgment-debtors 
from raising a similar objection in a subsequent 
execution application as against their property. 

( Wort, C.J. and Manohar Lall, J.) Banarsi Pra¬ 
sad v. Mahabiw Prasad Sahu. 177 I.C. 689=11 
R.P. 170=5 B.R. 11 = 1938 P.W.N. 710=A.I.R. 
1939 Pat. 41. 

-S. 11— Execution proceedings — Decision, if 

a person is a legal representative of judgment- 
debtor — If Res judicata. 


DIGEST, 1936—1940 

C- P. CODE (1908), S. 11. 

The doctrine of res judicata applicable to exe¬ 
cution proceedings does not rest on S. 11 of the 
Code, and distinctions are sometimes made bet¬ 
ween positive decisions and mere dismissals for 
defau t. Where there was no mere dismissal for 
default but on the contrary the question whether 
a certain person was not the representative of 
the judgment-debtor which was directly raised by 
him, was dealt with by the Court and decided 
adversely to him, the decision, whether right or 
wrong operates as res judicata on general princi¬ 
ples. (IVort, Ag.C.J . and Dhavle,J.) Khartar 
Shah v. Shyam Lal Singh. 1936 P.W N. 594= 
8 R.P. 628=163 I.C. 38=A.I.R. 1936 Pat. 616. 

—S. 11— Execution proceedings—Decision in 
previous application on unnecessary issue. 

A finding on an issue which was not necessary 
for the decision of the dispute in a previous 
application for execution does not operate as res 
judicata between the parties in a subsequent 
application for execution of the same decree. 
(Skemp , J.) Gobind Ram v. Gurbakhsh Singh. 
172 I.C. 487=10 R.L. 337=39 P.L.R. 189=A.I. 
R. 1937 Lah. 638. 

-S. 11 —Execution proceedings—Decision 

regarding judgment-debtor’s liability to arrest— 
Res judicata. 

The principles of res judicata as laid down in S. 
11, C. P. Code, constructively apply to execution 
proceedings. Where on the judgment-debtor 
failing to avail himself of an opportunity allowed 
to show cause why he is not liable to be arrested, 
an ex parte decision adverse to him is given by 
the executing Court, the matter of the liability of 
arrest is "heard and finally decided" within the 
meaning of S. 11, and a subsequent objection by 
the judgment-debtor is barred. (Din Mohammad , 
/.) Babu Ram v. Hari Ram Daulat Ram. 42 
P.L.R. 374. 

-S. 11— Execution proceedings—Decision 

that house of judgment-debtor is exempt from 
attachment—Subsequent application to attach that 
house in hands of legal representative of judg¬ 
ment-debtor—If barred. 

A decision by the Executing Court that a 
certain house belonging to the judgment-debtor 
is exempt from attachment under. S. 60 (1) 
proviso Cl. (c), C. P. Code, operates.as res judi¬ 
cata in a subsequent application by the decree- 
holder for attachment of that house in the hands 
of the legal representatives of the deceased judg¬ 
ment-debtor. (Addison and Dm Mohammad, //.) 
Gurparshad Dewat Ram v. Kishen Chand. 
177 I.C. 835=11 R.L. 369=40 P.L.R. 409=A.I. 

R 1938 Lah. 608. 

-S. 11— Execution proceedings — Decision 

that property is saleable—Claim as to right of 
residence, if can be raised in subsequent execution 
proceedings. / 

Where in prior execution proceedings it was 
decided that a certain property is saleable, it 
decides by implication that all the judgment- 
debtor's rights in it are saleable and operates as 

res judicata so far as subsequent execution peti- 

tiorts are concerned. Hence a claim of a right to 
residence cannot be raised in later execution 
petitions. (D.R. Norman ) Ale Rasul Ali Khan. 
v. Bal Kishan. 1939 A.M L J. 61* 

—-—S. 11— Execution proceedings—Different 
objection at different stage—If can be raised. 
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In the course of the same execution proceed¬ 
ings a d.fferent objection can be raised at a 
different stage thereof. (Din Mohamed , /.) 
Ganga Ram Trust Society v. Sundar Lal. 186 
I.C. 653=12 R.L. 409=A.I.R 1940 Lah. 27. 

■ - S. 11 —Execution proceedings—Dismissal 

for default — If can operate as Res judicata. 

An order in execution proceedings to operate 
as res judicata must decide some question which 
has been brought before the Court. An order 
dismissing an execution for default cannot 
operate as res judicata (Mir Ahmad, A. J. C.) 
Ghulam Raza v . Mt. Ikbal Sultan. 160 I.C. 
835=8 R. Pesh. 132=A.I.R. 1936 Pesh. 41. 

-S. 11 —Execution proceedings—Dismissal 

for default—Omission to raise objection — If Res 
judicata in later application. 

Where no objection is taken, but the application 
for execution does not fructify being dismissed 
for default, the judgment-debtor is not debarred 
by the principle of res judicata from raising the 
objection in a later application. (Dttnkley, J.) 
Ma Tin v. Ko Ba Thet. 1939 Rang L.R. 152= 
184 I.C. 74=12 R.R. 121=A.I.R. 1939 Rang. 

245, 

-S 11— Execution proceedings—Dismissal 

for default or as not pressed—Effect—If res judi¬ 
cata. 

. ^ ‘ s settled law that the dismissal of an execu¬ 
tion petition for default or on the ground that it 
,s no * pressed does not operate as res judicata in 
respect of a fresh application, unless it can be 
said that tnere is a decision or adjudication which 
either directly decides the question on which the 
parties are at issue or which must be deemed to 
impliedly decide it on the ground that the order 
cannot have been made without such an implied 
decision, the rule of judicata cannot apply and 
there is no bar in the way of a freffi application 
being made, if necessary, the very next day with 
the same prayer. Where the order passed on an 

tv 5 i?h U r^I 1 c ^ I lll CatI T 1S * n0t pressed - Dismissed 
with costs . the only point decided is that the 

application is to stand dismissed and that the 
judgment-debtor is to be paid his costs by the 
decree-holder. The order cannot be construed as 
meaning that the decree-holder has abandoned 
his case or has accepted the objection raised by 
the judgment-debtor so as to debar him from 
•making a fresh application for execution contain¬ 
ing the identica prayer. The difference between 

the dismissal of suits for default and dismissal 
of execution petition for default must be taken 

SILHO C X 0 C U HAN1 Pa t dra,Xg R ° W > J 0 LaCHIRAM 
bANTHOXCHANI) AMEECHANn V. TARACHANn 

J WN R 840-44 L wV ^ 9 T R JM 
=71 M L J 490 ■ A 1 R 1937 Mad 289 

.... 11 TT Execution Proceedings—Execution 

application dismissed as not maintainable in form 
m which it was brought -Res judicata. 7 
Where an application for execution is dismiss- 
■ed as being not ma.ntamable in the form in which 
t is brought and the judgment is confined purely 

l J he P , roCe lu . r , e wh * ch ,has been adopted and 
does not consider the liability of judgment- 

debtor, it is not res judicata regarding liabilitv 

Judgment-debtor. (McNair. 7.) Sudhamoy?p 

337=A.I.R. 1937 Cal. 22fc 1 “- 10 R 
Q.- 59 
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C. P. CODE (1908), S. 11. 

—S. 11 —Execution proceedings—Execution 
application—Judgment-debtor found liable for 

decretal debt but remedy by suit suggested—Liabi¬ 
lity of judgment-debtor—if res judicata in subse¬ 
quent suit. 

Where in an execution application, the Court 
holds that the judgment-debtor is liable for the 
decretal debt but suggests that the proper remedy 
of the decree-holder is by way of suit, the liability 
of the judgment-debtor is res judicata in such 
suit by the decision in the execution proceedings. 
(McNair, J.) Sudhamoyef. Bosf. v. Bhujendra 
Nath. 172 I.C. 121 = 10 R C. 337=A.I.R. 1937 
Cal. 226. 

7 - s - 11— Execution proceedings—Failure of 

judgment-debtor to appear and object—lichen bar 
to plea at subsequent stage—Notice affixed—Omis¬ 
sion to declare service sufficient—Effect. 

A decree-holder applied for execution of a 
decree. A notice was ordered on judgment- 
debtor and later on the notice having been refused 
and therefore affixed, an order for attachment 
was passed. Subsequently this execution petition 
was dismissed as a result of a revision petition 
against an order for rateable distribution. At 
this time a previous application for execution 
was already pending and the judgment-debtors 
contended that the execution of the decree was 
barred by limitation. It was contended on the 
part of the decree-holder that the order of attach¬ 
ment coupled with the judgment-debtor’s failure 
to object to the execution of the decree in subse¬ 
quent execution, operated as res judicata. 

Held, that as there was no personal service nor 
was there any declaration by the Court that there 
was sufficient service, the order of attachment on 
non-objection in the subsequent petition could 
not operate as res judicata. (Pandrang Rao and 
Menon,JJ.) Ramanadhan Chettiar v Veerappa- 

? n H . E JP . AR 4 173 1 C 468 = 10 R.M. 591=A.I.R. 

1937 Mad. 84. 

-— S. 11 —Execution proceedings—Finding in 

—Res judicata— Sameness of subject matter—If 
necessary. 

A finding in a previous execution proceeding is 
not jes judicata in a subsequent execution pro¬ 
ceeding, when the subject-matter of both the 
proceedings is not the same. Consequently a 
decision in a previous execution proceeding that 
the judgment-debtor was not proved to be an 
agriculturist is not res judicata in a subsequent 
execution proceeding, when the properties attach¬ 
ed in both the proceedings are different. (Dalip 
Singh, j ) Baldev Singh v. Sher Singh. 185 

mo Labile RL 306=41 P ' L *. 524=A.I.R. 

—— s . 11 —Execution proceedings—Finding of 
trial Court not questioned before Appellate Court 

If can be questioned in execution proceedings . 

A finding of the trial Court which was not 
questioned before the. Appellate Court, is not 
open to question in the execution proceedings 
under the decree. (Sir George Rankin.) 1 HaR 
Kishen Das v. Satgur Prasad. 32 S.L R. f 40l = 

1938 A.L.R. 175=40 Bom.L R. 760=1938 A L. 

J. 200=4 B R. 365=42 C.W.N. 385=10 RPC 
219=178 I.C. 412=1938 A W.R. (P.c.) 67= 
1938 O.L.R. 127=1938 O A. 87 = 1938 6 W N 
138=A.I R. 1938 P.C. 98 (P.C ). . * 

——S. 11 —Execution proceedings—Limitation 
—Notice issued to judgment-debtor under 0.21, 
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R. 22—Judgment-debtor failing to appear — 
Objection by him on ground of limitation at next 
date of hearing — Maintainability. 

On an execution petition filed by the decree- 
holder, the Court issued a notice to the judg¬ 
ment-debtor under O. 21, R. 22, C. P. Code. The 
judgment-debtor not appearing on the date fixed 
for his appearance, a further rule was issued for 
attaching the property fixing another date. On 
that date the judgment-debtor appeared and 
made an objection that the execution was barred 
by limitation. He was then within time to appeal 
against the order passed on the date fixed for his 
appearance and also to file a petition for review. 

Held , that the Court was within its jurisdiction 
to entertain the objection on the ground of limi¬ 
tation and that the rule of constructive res judi¬ 
cata did not apply to the facts of the case. 
(Costello and M.C. Ghose, JJ.) Baidyanath Sil 
v Bejoy Chandra Kunpu. 156 I.C. 604=8 R. 
C. 10—39 C.W.N. 583=68 C.L.J. 105=A.I.R. 
1935 Cal. 306. 

--S. 11 —Execution proceedings—Matter not 

decided on merits. 

Ordinarily, when once a matter has been decid¬ 
ed for any reason whatsoever, it should not be 
re-opened in the same proceedings, but this is 
merely a rule of procedure and does not amount 
to a legal bar. The rule of res judicata does not 
come into operation unless the matter which is 
subsequently decided by a Court is expressly or 
impliedly decided on the merits in the previous 
proceedings, (/at Lai, J.) Raja Balbhadar 
Singh v. Shankar Das. 172 I.C. 426=10 R.L. 
318=39 P.L.R. 434=A.I.R. 1937 Lah. 211. 

-~S. 11—Execution proceedings—Mortgage 

suit—Final decree for sale not in conformity 
with preliminary decree—Omission to object to 
terms of latter or to execution thereof—Sale of 
property confirmed—Subsequent objection by 
judgment-debtor — Sustainability. See C. P. 
Code, O. 34, R 5. 1938 P.W N. 776. 

-S. 11 —Execution proceedings—Objection 

under S. 60 (1) (c) dismissed for default — Repeti¬ 
tion of the objection in subsequent execution pro¬ 
ceedings—If barred. 

In execution of his decree, the decree-holder 
attached certain houses belonging to the judg¬ 
ment-debtor. The judgment-debtor raised objec¬ 
tions on the ground that he was an agriculturist 
and the houses under S. 60, C. P. Code, were not 
liable to attachment and sale. He subsequently 
made a statement that he would pay the decretal 
amount by a certain date, failing which his 
objections would stand dismissed with costs. 
Payment was not made and the objections were 
accordingly dismissed. Subsequently in the 
course of the execution proceedings against the 
same houses he repeated his objections under 
Ss. 60/47, C. P. Code. 

Held , that as in the previous application there 
was no decision at all of the question whether 
the houses were exempt under S. 60, C. P. Code, 
the judgment-debtor was not precluded by the 
principles of res judicata from raising the objec¬ 
tions. ( Agha Haidar, J.) Ramchand v. Co¬ 
operative Society of Kharar. 166 I.C. 266=9 
R L. 356=38 P.L.R. 691=A.I.R. 1936 Lah. 930 
=A.I.R. 1937 Lah. 265. 
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-S. 11— Execution proceedings—Objection 

under 0.2\,R. 58 summarily dismissed—Second 
objection under S. 47 —If competent. 

If an objection purporting to be under O. 21,.- 
R. 58, G. P. Code, and treated as such by the 
Court is summarily dismissed without notice to 
the opposite side on the ground that it appeared 
to be collusive, a second objection under S. 47, 
C. P. Code, is certainly competent, as no question 
of res judicata can arise in such circumstances* 
(Bhide,J.) Daulat Ram v. Anant Ram. 187 

I. C. 165=12 R.L. 444=41 P.L.R. 821=A.I.R. 
1940 Lah. 67. 

"—S. 11— Execution proceedings—Omission to 
object to executability of decree by applicant in 
prior application —Res judicata. 

Where no objection was taken to the executa¬ 
bility of a decree by the applicant in a prior 
application for execution by him, that objection 
cannot be raised in a subsequent application. 

( Skemp , J ) Mst. Durga Devi v. Mathra Das. 
166 I.C. 929=9 R.L. 434=38 P.L.R. 580=A.I. 
R. 1937 Lah. 18. 

-S. 11— Execution proceedings — Omission to 

oppose substitution of assignee of decree — Judg¬ 
ment-debtor, if precluded from questioning 
assignee's right to execute. 

The judgment-debtor's omission to oppose the 
substitution of the assignee of a decree in place 
of the original decree-holder does not preclude 
the judgment-debtor from questioning the rights 
of such assignee to proceed to execution of the 
decree by reason of any bar imposed by law. 60 
Cal. 1181, Ref. to. (Dunkley, J.) Ma Tin 
v. Ko Ba Thet. 1939 Rang.L R. 152=184 I.C. 
74=12 R.R. 121=A.I.R. 1939 Rang. 245. 

—-S. 11—£ xecution proceedings — Omission to 

raise objection — When res judicata. 

The principle of S. 11 has been applied to exe¬ 
cution proceedings, and judgment-debtors are 
bound to put forward all defences that would 
effectually prevent execution against them But 
as long as no steps are taken against a particular 
judgment-debtor or his property, there is no 
reason why he should resist execution of the 
decree. It would unduly stretch the application 
of the principle of res judicata to execution pro¬ 
ceedings, if it were applied to the non-appearance 
of a judgment-debtor when no relief is claimed 
against him or against his property. ( Horwill , 

J. ) Satyanarayanamurthi v. Mahesam. 1937 
M.W.N. 361. 

-S. 11— Execution proceedings — Omission to 

raise plea of limitation —Res judicata. 

An order passed in execution on the question 
of limitation cannot operate as res judicata unless 
the point has been specifically decided or unless it 
must be inferred as a matter of necessary impli¬ 
cation that a decision has been arrived at that the 
application for execution was within time* 
Where an application for execution is made and 
is finally dismissed as infructuous, it cannot be 
inferred necessarily that the question of limitation 
has been decided. ( Niamatullah, Ag.CJ - and 
Allsop, J.) Collector of Benares v. Jai 
Narayan Rai. 173 I.C. 428=10 R.A 480=1938 
A.L.R. 142=1937 A.L.J. 1349=1937 A.W R. 
1222=A.I.R. 1938 All. 89. 

-S. 11— Execution proceedings — Order dis¬ 
missing objection by judgment-debtor to attach - 
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ability of land—Continuation of proceedings — 
Subsequent reversal of order —Res judicata. 

Executing Court dismissed the objection of 
the judgment-debtor and held that the ancestral 
land in the hands of the son was liable to attach¬ 
ment in execution of decree against deceased 
father. The proceedings continued and the exe¬ 
cuting Court began to arrange for the lease of 
the land But before it had arranged for the 
lease, the Punjab Debtors' Protection Act came 
into force and the executing Court relying on its 
provisions reversed its decision. 

Held, that the order of the executing Court 
dismissing judgment-debtor’s objection was not 
final and hence it was not precluded from revers¬ 
ing its erroneous order. No question of res 
judicata therefore arose. ( Abdul Rashid, J.) 
Nand Mal-Durga Das v Nazir Ahmad. 41 P. 
L.R. 635=A.I R. 1939 Lah. 168. 

-S. 11— Execution proceedings — Order for 

attachment—Subsequent objection by judgment- 
debtor under S. 18, Punjab Colonisation of Gov¬ 
ernment Lands Act —Res judicata. 

Under S 11, C. P. Code, which also applies to 
execution proceedings, even a wrong decision on 
an issue of law operates as res judicata, inas¬ 
much as S. 11 makes no distinction between an 
issue of fact and an issue of law, especially 
when there is identity of the matter in issue 
and also of the cause of action. So where 
a Judge, in execution proceedings, passed 
an order for attachment and sale of certain 
crops of the judgment-debtor and subse¬ 
quently .objection to attachment under S. 18, 
Punjab Colonization of Government Lands Act. 
is brought by the judgment-debtor, he is barred 
under S. 11, C. P. Code, from revising the pre¬ 
vious order. (Agha Haidar, J.) Qurran Hus¬ 
sain Shah Fazal Shah. 173 I.C 218=10 R 
L. 419=39 P.L.R. 718=A.I.R. 1937 Lah. 393. 

-S. 11— Execution proceedings—Order for 

execution tn presence of judgment-debtor—Judg- 
ment-debtor, if can question validity of decree in 
subsequent Proceeding. 

An order for execution of a decree passed in a 
previous execution proceeding to which the 
judgment-debtor was a party operates as res 
judicata in a subsequent execution proceeding, 
and it is not. therefore, open to the judgment- 
debtor to question the validity of the decree for 
the first time in the subsequent proceeding. 
( : Mukherjea , J) Biswanath Lahiri v. The 

Chatra-Serampur Co-operativf. Credit Society 

Ltd. 41 C.W.N, 887. 

-S 11 —Execution proceedings—Order in 

execution— Res judicata. 

Where a wrong order in execution has become 
final because an appeal therefrom has been dis¬ 
missed as time-barred, principles of res judicata 
come into play and that order cannot be set aside 
in subsequent execution. ( Middleton . JC. and 
Mir Ahmad, J.) Amir Khan v. Khair Moham¬ 
mad. 178 I.C. 275=11 R. Pesh. 50=A.I.R 1938 
Pesh. 77. 

- S. 11 —Execution proceedings—Order in 
execution confirmed by High Court—If can be 
questioned as illegal. 

A party to a proceeding before the execution 
Court cannot be allowed to question an order 
passed by that Court in those proceedings as not 
being in accordance with law, after such an order 


has been affirmed by the High Court. (Saunders , 
J.) Dhanoo Lal v Sardapat. 162 I.C 987 = 8 
R.P. 599=1936 P.W.N. 284=A.I.R. 1936 Pat. 
305 

-S. ll —Execution proceedings—Orders in — 

When not res jud:cata. 

Where no objection to execution is taken and 
the application for execution does not fructify 
but is withdrawn and dismissed, no order for 
execution having been made the judgment-debtor 
is not debarred by principles of estoppel or res 
judicata from raising the question of limitation 
at a later stage. ( Roberts, C.J. and Ditnkley, J.) 
Maung Maung v. V. V. R. Chettyar Firm. 1940 
Rang.LR. 82=185 I.C. 70=12 R.R. 178=A.I. 
R. 1939 Rang. 296. 

-S. 11 —Execution proceedings—Order under 

O. 21, R. 48— Subsequent application contesting 
its validity—If barred. 

Where an order under O. 21, R. 48, C. P. Code, 
directing attachment of judgment-debtor's salary 
has been made and no appeal is filed assailing the 
validity of the order, the order becomes final as 
against the parties and subsequent application 
contesting the validity of the order of attachment 
is barred by the general principles of res judicata. 
(My a Du and Dunk ley, JJ.) U NyunTinz/. Saw 
E u Hoke. 186 I.C. 252=12 R.R. 255=A.I.R. 
1939 Rang. 384. 

--S. 11— Execution proceedings—Plea of ad¬ 
justment of decree in bar of execution — Rejec¬ 
tion on the ground of delay in raising plea—Appeal 
—Ground of appeal raised but not pressed—Sub¬ 
sequent execution—Plea of adjustment—Bar of 
res judicata. 

When a plea of adjustment of decree in bar 
of execution is rejected by the executing Court 
as having been raised too late, and a ground of 
appeal regarding the adjustment is raised but net 
pressed in the appeal, with the result that the 
order of the executing Court is confirmed by the 
appellate Court, the judgment-debtor is precludt 
ed from raising the same plea in a subsequen- 
execution, on the principle of res judicata. 

(Derma and Rowland, JJ.) Sah Radha Krishna 
v. Mt. Bechni Debi. 186 I.C. 187=12 R.P 456 
=6 B.R 302=1939 P.W.N. 716=A.I.R. 1940 
Pat. 56. 

S. 11 Execution proceedings — Plea of 
limitation not raised by judgment debtor—Dismis¬ 
sal of application for default—Subsequent appli- 
cation Pica of limitation — Competency. 

In a previous proceeding in execution the Court 
issued a notice under O. 21, R. 22, C. P. Code, 
"Xing the case for hearing on 19—1—1932. The 
notice was not returned by that date, and the time 
return was therefore extended to 26—1—1932. 
On that date, the application for execution was 
dismissed for default, the judgment-debtor too 
not appearing. 

/7c/o!, that the judgmenF-debtor was not debar¬ 
red from raising the objection on another and 
SU j S l^ u - en - 0( T as ' on that the execution was bar¬ 
red by limitation. ( Guha and Bartley, JJ.) Ibra- 
him Mm Dewan v. Jamin Ali Morhal. 40 C. 
W.N. 510. 

~—7—S. 11— Execution proceedings—Plea of 
limitation not raised — Plea, if can be raised in 
subsequent execution Proceedings. 

Even if an execution proceeding be time-barred, 
the judgment-debtor cannot rely upon that plea 
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in a subsequent execution proceeding if he failed 
to do so in the first or in any intermediate pro¬ 
ceeding. Where the judgment;debtors were noti¬ 
fied of the execution proceedings and they did 
appear in the proceedings, had opportunity to 
raise any plea which might have been available 
to them, and did not raise the plea of limitation, 
they are debarred to raise a plea of limitation in 
subsequent proceedings. 8 Cal. 51, Foil.; A. I. R. 
1934 Pesh. 64 and A. I. R. 1935 Pesh. 119, Dist. 
(Middleton, J.C.) Nand Ram Shah v. Kabul 
Shah. 160 I.C. 448=8 R. Pesh. 111=A.I.R. 
1936 Pesh. 9 . 

_S. 11— Execution proceedings — Prior exe¬ 
cution case—Judge dismissing objection on 
ground of vagueness—Application for review dis¬ 
missed as incompetent—Decision, if res judicata. 

Where in a prior execution case of the same 
decree, the Judge dismissed the objection by A 
on the ground that it was vague but did not raise 
the question whether A was authorized to appear 
for B in his personal capacity and when A subse¬ 
quently made an application to have his order 
reviewed, the application was dismissed on the 
ground that it was incompetent, A having no 
power to represent B personally. 

1 Held , that this decision could not operate as res 
judicata in subsequent execution case. It was 
only the general principles of res judicata that 
applied in execution proceedings and as the order 
rejecting an application for review was under 
O. 47, R. 7 (1), C. P. Code, it was not appealable. 
Hence the question whether A was authorized to 
appear for B in his personal capacity could not be 
said to have been finally decided. ( Addison and 
Abdul Rashid, J J .) Allahabad Bank, Ltd v. 
Rattan Lal. 169 I.C. 854=10 R.L. 44=39 P. 
L R. 202 =A.I.R. 1937 Lah. 21. 

__S. 11— Execution proceedings — Question 
whether decree is declaratory in nature decided 
against in earlier application —Res judicata. 

The question whether the decree is declaratory 
in nature and cannot be executed cannot be 
governed by the principle of res judicata as it in¬ 
volves a question of jurisdiction. ( Almond, A.J. 
C) Qutbuddin Khan v Nawabzada Sardar 
Sadullah Khan. 169 I.C. 942=10 R. Pesh. 12 
=A.I.R. 1937 Pesh. 62. 

-—S. 11— Execution proceedings — Rateable 

distribution becoming final —Res judicata. 

Where an order allowing a claim to rateable 
distribution is not challenged by way of appeal 
or any other proceeding and it becomes final, the 
genera! doctrine of res judicata applies and it 
cannot be attacked in a subsequent suit. ( Aglta 
Haidar, J.) Mohan Lal v. Shib Charan Das. 
167 I.C. 910=9 R.L. 569=A.I.R, 1936 Lah. 891. 
- S. 11— Execution proceedings — Res judi¬ 
cata— A pplicability. 

The principle of res judicata applies to execu¬ 
tion proceedings. Where a particular question 
is raised in the execution proceedings although 
not decided, the matter becomes res judicata. 
(Wort, Ag CJ. and Manohar Loll, J .) Mt. 
Sumitra Kuer v. Bhacwat Narain Singh. 180 
I.C. 736=5 B.R. 482=11 R P. 530=A.I.R. 1939 

Pat. 19. _ . ,. 

■ . -S. 11— Execution proceedings —Res judi¬ 

cata— Applicability — Conditions — Order against 
decree-holder subsequent to sale—If res judicata 
against a purchaser in later proceedings. 


C. P. CODE (1908), S. 11. 

S. 11, C. P. Code, no doubt applies to orders 
passed in execution proceedings, but such orders 
would affect only the parties or their privies and 
not strangers not deriving title from such parties. 
An order passed against the decree-holder after 
an auction-sale, to which the auction-purchaser is 
not a party cannot operate as res judicata as 
against the auction-purchaser in a subsequent 
proceeding* ( Niyogi , J.) Madhao v: Ram- 
chandra. I.L.R. (1939) Nag. 104=11 R.N. 216 
=178 I.C. 268=1938 N.L.J. 60=A.I.R. 1938 
Nag. 273. 

-S. 11—Execution proceedings—Sale pro¬ 
clamation—Judgment-debtor having knowledge 
and omitting to object to property being included 
—Objection after sale—Maintainability. See C. 
P. Code, O. 21, R. 66 (2). 40 C.W.N. 428. 

-S. 11—Execution proceedings—Settlement 

of terms of proclamation—Decision on issues 
raised by parties— /to judicata. See C. P. Code, 
S. 47. 50 L.W. 578. 

-— S. 11 —Execution proceedings—Wrong deci¬ 
sion against judgment-debtor on point raised by 
him—If res judicata. 

Where an objection that the transfer by Rent 
Court of application for execution to Civil Court 
was without jurisdiction was agitated and was 
decided against the judgment-debtors in the 
earlier execution and an appeal was presented 
from that decision and failed, it is no longer open 
to the judgment-debtors to raise it, the principle 
of res judicata being a bar to the contention even 
though the Court before whom the previous 
execution was presented may or may not have 
taken a wrong view of the law. ( Varma and 
Rowland, JJ.) Inderjit Nath Sahi Deo v. 
Maharaja Pratap Udai Nath Sah Deo. 18 
Pat. 378=182 I.C. 821=5 B.R. 830=1939 P.W. 
N. 641=12 R.P. 74=20 Pat.L.T. 726=A I.R. 
1939 Pat. 230. 

Ex parte decree. 

-S. 11— Ex parte decree—Subsequent suit to 

declare decree void on ground of want of 
jurisdiction—If barred— Res judicata. A.I.R. 
1937 All 251. 

Findings. 

- S. 11— Findings — Findings not necessary 

but only incidental — Effect. 

In a suit for letters of administration, an order 
while affirming the claimant’s status as the legal 
son of the deceased and granting him letters of 
administration, also incidentally contained a find¬ 
ing that the rival claimant was the legal wife and 
heir of the deceased. But as the claimant was 
entitled to 14 annas share and rival claimant to 
only 2 annas share, the former was entitled to the 
letters. 

Held, that the finding regarding claim of rival 
claimant was merely incidental and unnecessary 
to arrive at and was therefore not res judicata. 
All that the Court should have done was to 
express an opinion that the evidence proved the 
rival claimant to be the legal married wife of the 
deceased. (Mosely and Dunkley,JJ‘) Fatima 

Bibi v. Ma Toke. ‘ 177 I.C. 155=11 R.R. 100= 
A.I.R. 1938 Rang 275. . . 

- S. 1 1—Findings — Judgment reversed in 

appeal — Finding not disturbed — If res judicata. 

A finding in a judgment that a certain party 
is governed by Hindu Law and not by custom is 
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not res judicata in a later proceeding, when on | 
appeal by him the judgment is reversed, although 
the appellate Court does not specifically disturb 
the finding. ( Din Mohammad, J.) Jethu Mal- 
Hari Parshad v. Telu. 185 I.C. 232=12 R.L. 
282 (1)=41 P.L.R. 596=A.I.R. 1939 Lah. 540. 

—S. 11— bindings—Suit remanded on appeal 
for fresh decision—Findings given by Appellate 
Court—If res judicata in subsequent appeal 
against fresh decision. 

If a suit is remanded on appeal for a fresh 
decision, it is clearly open to any party dissatis¬ 
fied with the fresh decision to challenge all points 
decided at any stage of the suit. Consequently 
any finding given by the appellate Court ordering 
remand is not necessarily res judicata in a subse¬ 
quent appeal against the final decision after re¬ 
mand. ( Mitchell, F.C.) Painda Khan v. Maho¬ 
med Azim Khan. 18 Lah.L.T. 24. 

Finding on title, 

- S. 11 —Finding on title—Decision on ground 

that defendant has not shown title to resume as 
against Plaintiff-Subsequent suit—Value of 
prior decision. 

Where in a suit for recovery of possession 
against the heir of the jagirdar who had resumed 
it on the ground that the grantee had died with¬ 
out leaving a male heir, the Court while finding 
that the plaintiff was the owner of the estate 
and that the defendant had failed to 
prove that the plaintiff was the sub-jagirdars 
of the original jagirdars, decided the case 
on the ground that the defendant had not shown 
any right to resume as against the plaintiff, and 
where the defendant subsequently filed a suit in 
the Revenue Court against the plaintiff for reco¬ 
very of rent on the ground that he was holding 
the land as his tenant, it was held that though the 
previous decision may not operate as res judicata 
yet as the judgment had been admitted in evi¬ 
dence being inter partes, it was unnecessary to 
repeat the reasons given in the prior judgment 
for holding that the plaintiff was an owner and 
not sub-jagirdar. (Sir Shadi Lai.) Girwar 
Prasad Narayan Singh v. Rameshwar Lal 
Bhagat. 1938 O.W.N. 242=1938 O A 164= 
1938 A.L.R. 190=19 Pat.L.T. 224=1938 P W.N. 
311=1938 M.V/.N. 469=10 R P C. 231=4 B.R. 
405=173 I.C. 447=1938 R D. 321=1938 O.L R. 
135=1938 A.W.R. (P.C.) 50. 


Former suit, 

S. 11— Former suit—Causes of action diffe 
rent—Prior suit relating to share in property- 
Later suit relating to remaining § share—Ques 
tions involved not substantially and directly i 
issue in prior suit—Res judicata. 

A suit relating to a jj share in property coverei 
by a deed of gift is not barred by res judicata b 
reason of a previous litigation relating to i shar 
retained by the donor, when the cause of actioi 
is distinctly different and the questions involve 
in the suit were not substantially and directly ii 
issue in the previous suit. (King, C.J. atu 
Thomas, J.) Jangu Singh v. Jot Singh. 1931 
R.D. 275=1936 O.W.N. 582. 

-S. 11 —“Former suit”—Final decision it 

suit pending appeal in another suit—If operate 
as res judicata. 

The doctrine of res judicata so far as it relate 
to prohibiting the re-trial of an issue, must refe 


not to the date of the commencement of the liti¬ 
gation, but to the time when the Judge is called 
upon to decide the issue. The rule of res judicata 
is not limited to the Court of first instance but it 
applies equally to the procedure of the first and 
second appellate Courts and indeed, even to mis¬ 
cellaneous proceedings. Where therefore in a 
suit for ejectment the tenant sets up the title of a 
third person to the leased property as against the 
landlord suing him in ejectment, and pending the 
second appeal from the decision in ejectment suit, 
a suit between the landlord and such third person 
decides that the landlord is entitled to leased pro¬ 
perty and not the third person, such decision is 
binding on the tenant even though he is not party 
to such suit, and the tenant is concluded by the 
decision on title given in such judgment against 
the third person whose title he pleads in the 
ejectment suit. (Venkataramana Rao, I.) 
Kri<hnan Nair v. Kambj. 172 I.C. 268=10 
R.M. 443=1937 M.W.N. 299=A I.R. 1937 Mad. 
544. 

- S 11— Fortner suit—Tzoo suits betzveen 

the same parties in different Courts—Decision in 
one — Revision—Decision in the other becoming 
final during pendency of revision—If res judi¬ 
cata for purposes of revision. 

Judgments coming into existence during the 
pendency of proceedings by way of appeal or 
revision are not excluded from the operation of 
the rule of res judicata, if such judgments are 
allowed to become final. Therefore if a suit is 
decided between the same parties by a Court 
establishing the title of one of them to the pro¬ 
perty in dispute, and such decision has become 
final, the decision constitutes the question of title 
res judicata, even for the purpose of an appeal or 
revision from a decree in another suit between 
the same parties in another Court though the 
decision relied on as res judicata has been given 
only after the decision appealed against or sought 
to be revised. (Varadachariar, J.) Rangacha- 
riar v. Rangaswami Aiyangar. 59 Mad. 777= 
161 I.C. 219 (1)=8 R.M. 803 (2) = 1936 M.W.N. 
243 (1)=43 L.W. 189=A I.R. 1936 Mad. 190=70 
M L.J. 223. 

Heard and finally decided. 

-S. 11— Heard and finally decided — Aban¬ 
donment of claim by plaintiff. 

Where the plaintiffs in a suit abandon their 
claim, there is no trial of issues arising between 
the parties and consequently there is no decision 
which can operate as res judicata. To prevent the 
defendants being harassed unnecessarily a second 
time on the same cause of action, the law how¬ 
ever prescribes that the plaintiff shall not sue 
again on the same cause of action, unless the suit 
is withdrawn under 0.23, R- 1, C. P. Code, owing 
to some technical defect, and the permission of 
the Court is obtained. (Bhide, J.) Nand Lal 
v. Mt. Lakmi. 187 I.C. 865=12 R.L. 500= 
A.I.R. 1939 Lah. 414. 

-~S. 11 —Heard and finally decided — Adverse 

finding against successful party—When res judi¬ 
cata. 

There is really no ground for holding that an 
adverse finding against a successful party can 
never be res judicata, though a finding on an 
issue is not res judicata if the decree had been 
made in spite of the finding and not in conse- 
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quence of it. Even a successful party may be 
bound by res judicata ; and a party cannot be per¬ 
mitted to take up two inconsistent positions in 
Court especially when the one proceeding arises 
out of the other. The principle of res judicata 
is mutual. A judgment, if binding upon one 
party, is binding upon both, and not merely as 
against the person who is defeated in the suit. 
(Broomfield and Tyabji, JJ.) Shankar v. Pra- 
bhakardixit. 60 Bom. 1008=165 I.C. 987=9 
R.B. 192=38 Bom.L.R. 853=A.I.R. 1936 Bom. 
402. 

-- -S. 11— Heard and finally decided — Applica¬ 
tion for amendment of decree—Dismissal by 
trial Court on around of no error—Second appel¬ 
late Court not deciding the matter, holding that it 
is concerned with execution—Matter, if res judi- 
cata. 

Where the trial Court dismisses an application 
by the judgment-debtor for amendment of the 
decree on the ground that there is no error in the 
judgment or the decree, but the second appellate 
Court, rightly or wrongly thinking that it is 
dealing with execution proceedings, disposes of 
the appeal without deciding the question whether 
the decree should be amended or not, it cannot 
be said that it “heard and finally decided” the 
judgment-debtor’s application for amendment of 
the decree, and the matter is not, therefore, res 
judicata. (Nanavutty and Zia-ul-Hasan, JJ.) 
Uma Shankar v. Murart Das. 13 Luck. 186= 
167 I.C. 586=9 R.O. 391 = 1937 O.L.R. 125= 
1937 O.W.N. 268=A.I.R. 1937 Oudh 246. 

—S. 11—Heard and finally decided—Applica¬ 
tion to set aside ex parte decree—Dismissal on 
ground of want of sufficient cause—Application 
also wrongly laid—Appeal against decree—Pro¬ 
priety of refusal of adjournment of case—If can 
be gone into in appeal—Order under O. 9, R. 13-- 
If final and conclusive. See C. P. Code, O. 9, R. 
13. (1937) 2 M.L.J. 666. 

— — S. 11 — Heard and finally decided—Appeal 
filed against a decision—Appellate Court deciding 
suit on a point different from that decided by the 
lower Court—Refusal to decide any other point — 
Decision of the trial Court, if res judicata in later 
suit. 

Where a person sued for possession of certain 
properties as belonging to a Sangat and that he 
was its representative, and that a document 
under colour of which the defendant remained in 
possession was void on account of fraud, undue 
influence, etc., and where the trial Court while 
deciding the first point against the plaintiff, 
decreed the .suit on the ground that the deed 
under which the defendant was in possession was 
void owing to undue influence, etc., and the appel¬ 
late Court decided only the later point and re-, 
frained from deciding the question as to whether 
the property belonged to the Sangat or not, a later 
suit by another representative of the Sangat 
against the same defendant for possession of the 
properties on the ground that it belonged to the 
Sangat is not barred by res judicata as the decree 
of the trial Court merged in that of the appellate 
Court, and as the latter had disposed of the case 
on a ground totally different from that of the 
trial Court, the finding of the trial Court is no 
bar. ( Zia-ul-Hasan and Yorke, JJ.) Har Kishan 
Das v. Satgur Prasad. 14 Luck. 277=177 I.C. 


C. P. CODE (1908), S. 11. 

785=11 R 0.73=1938 O.L.R 446=1938 O.A. 
746=1938 O.W.N. 962=A.I.R. 1939 Oudh 2. 

~ S. 11 —Heard and finally decided—Arbitra¬ 

tion—Award—Effect of—No finding on particu- 
lar point of dispute—If entitles parties to reagi- 
tate the same. See Arbitration — Award. 1937 
A.W.R. 805=1937 A.L.J. 1141. 

--—S. 11 —Heard and finally decided — Conflict¬ 
ing decisions in same proceedings at different 
stages—If permissible. 

Where a question is already decided by a Judge 
and the same Judge subsequently arrives at a 
contrary decision on the same question in the 
same proceeding, the reopening of the question 
is barred by res judicata. (Rowland, /.) Jac.ar- 
nath Lal v. Lal Babu. 164 I.C. 282=9 R.P. 
104=17 Pat.L.T. 756=1936 P.W.N. 805=A.I. 
R. 1936 Pat. 447. 

-S. 11— Heard and finally decided — Connect¬ 
ed cases—Appeal in one only — Effect—Suit on 
mortgage after insolvency of mortgagor — Appli¬ 
cation by Official Receiver to set aside mortgage — 
Decree in suit and dismissal of application — 
Appeal by Official Receiver against dismissal of 
application alone—If res judicata —Provincial 
Insolvency Act, Ss. 4 and 53— Scope. 

Appellant had a mortgage executed by a person 
who subsequently became insolvent. The mort¬ 
gage was executed on 9—12—1927 and the mort¬ 
gagor was adjudicated insolvent in October, 
1930. In June, 1931, the appellant sued on his 
mortgage in the Subordinate Judge’s Court, the 
amount involved in the suit being Rs. 11,200. In 
August, 1931, the Official Receiver applied in 
insolvency before the same Judge under Ss. 4 
and 53 of the Provincial Insolvency Act to 
have the mortgage set aside. The Subordinate 
Judge, in October, 1934, decreed the appellant's 
suit and dismissed the application of the Official 
Receiver. No appeal was preferred by the 
Official Receiver from the decree in the suit, but 
an appeal was filed in the District Court against 
the order dismissing the application under the 
Provincial Insolvency Act. The District Judge 
allowed the appeal holding that the mortgage was 
not good against the general body of creditors 
and overruled the appellant’s plea of res judicata 
based on the absence of appeal against the decree 
in the suit on the ground that the governing liti¬ 
gation was one on the insolvency side and that 
the Court executing the mortgage decree was 
bound to give effect under S. 4 of the Provincial 
Insolvency Act to the decision in the insolvency 
inquiry. 

Held, (1) that there having been a decree of a 
competent Court on the mortgage which had not 
been appealed against and had therefore become 
final, the District Judge ought to have recognised 
it and giverf effect to the plea of res judicata and 
dismissed the appeal of the Official Receiver; (2) 
that the mortgage having been executed more 
than two years before the date of the insolvency, 

S. 53 of the Provincial Insolvency Act did not 
apply, and the only order that could possibly be 
passed under the Act to set aside the mortgage 
must be one under S 4 of the Act; (3) that 
could not.be held that the subject-matter of o. 4 
was one with which the Insolvency Court alone 
was concerned, and that the existence of insol¬ 
vency proceedings did not take away the 
tion of the ordinary./.Civil Court; (4) that the 
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District Judge was not competent to decide an 
appeal against the mortgage decree as the amount 
involved was about Rs. 11,200 and an appeal 
therefrom would only lie to the High Court; and 
(5) that the subject-matter of the appeal in the 
Official Receiver’s application was already res 
judicata. ( King, J) Sevadappa Goundar v. 
Narayanaswami Ayyar. 1940 M.W.N. 365=51 
L.W. 429=A.I.R. 1940 Mad. 564=(1940) 1 M. 
L.J. 647. 

-*S 11— Heard and finally decided—Declara¬ 
tory suit—Question of plaintiffs title raised in 
appeal but suit dismissed on other ground — Ques¬ 
tion of title —Res judicata. 

Where in appeal to the High Court in a decla¬ 
ratory suit, the plaintiff's title is challenged but 
the High Court dismisses the plaintiff's suit en¬ 
tirely not going into those grounds because it 
accepts another ground that the procedure of the 
lower Court is entirely wrong, the question of 
title became subjudice by reason of the appeal 
and cannot act as res judicata in a subsequent 
suit. ( Dalip Singh and Skemp, JJ.) Kartar 
Singh v. Mst. Bhagan. 11 R.L. 395=178 I.C. 
60=40 P.L.R. 662=A I.R. 1938 Lah. 179. 

-S. 11— Heard and finally decided—Declara¬ 
tory suit based on title, dismissed on appeal 
without question of title having been gone into — 
Question of title—If res judicata in subsequent 
suit. 

Where a suit for a declaration based upon the 
title of the plaintiff was dismissed on appeal 
without the question of title having been gone 
into at all, the question of title is not res judicata 
in a subsequent suit between the parties or their 
legal representatives, as that question cannot be 
said to have been heard and finally decided 
within the meaning of S 11, C. P. Code, in the 
former suit. ( Baguley , /.) Ma Seik v. Maung 
San Pe. 1937 Rang.L.R. 136=173 I.C. 565=10 
R.R. 352=A.I.R. 1937 Rang. 421. 

7 11 Heard and finally decided—Decision 

m Qabiz ghair quabiz Proceedings — If res judi¬ 
cata. 

The decision in qabiz ghair qabiz proceedings 
cannot operate as res judicata, when the parties 
are not present and no issues are struck. ( Drake 
Brockman, S. M. and Knox, J.M .) Dubari v. 
Shamdeo Misir. 1936 R.D 44. 

S. 11— Heard and finally decided — Decision 
not on merits—If res judicata. 

The dismissal of an application under Ss. 5 and 
30 of Agriculturists Relief Act on the ground 
that no evidence in proof of the applicant being 
an agriculturist was produced and not after a 
consideration of the parties’ evidence on the 
point, is not a bar under S. 11, C P. Code, to a 
subsequent similar application. ( Zia-ul-Hasan, 
J.) Gopal Das v. Puttu Lal. 1939 O.A. 425. 

-’S. 11— Heard and finally decided — Decision 

on preliminary plea—If res judicata as to title. 

Whether a particular plea could be allowed to 
be raised or not is a question in the nature of a 
preliminary plea ; and a decision on such a ques¬ 
tion is not a decision on the merits which can be 
regarded as res judicata. The dismissal of a suit 
on the ground that the plaintiff was not entitled 
to raise the plea on which he founded the suit 
without any enquiry into his title, cannot be taken 
to be a decision that for all time and in all pro¬ 
ceedings between the parties it must be taken that 
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the plaintiff had no title. ( Varadachariar and 
Pandrang Row, JJ.) Ariyaputra Naickf.n v. 
Muthu Chetty. 160 I.C. 753=8 R M. 713=43 
L.W. 116=A I.R 1936 Mad 165 

-S. 11 —Heard and finally decided—Decision 

under O. 22, R. 5 —If res judicata. 

A decision under O. 22, R. 5 that a certain 
person is not the legal representative of the 
deceased party is not res judicata because this 
order is not subject to appeal and the matter 
decided is therefore not finally decided. A.I.R. 
1934 Lah. 465, Rel. on. (Skemp, J.) Moham mad 
Khan v Jan Mohammad 186 I.C. 145=12 R. 
L. 367=A.I.R. 1939 Lah. 580. 

-S. 11 —Heard and finally decided—Decision 

under O. 22, R. 5 —If res judicata. 

A decision in a summary proceedings under 
O. 22, R. 5, C. P. Code, that certain persons are 
entitled to be substituted as personal representa¬ 
tives of a deceased party to a suit is not a final 
determination of the matter and does not con¬ 
stitute a bar on the ground of res judicata. 28 
All. 109, Foil.; 24 A.LJ. 546, Diss from. 
(Harries and Rachhpal Singh, JJ.) Antu Rai 
v. Ram Kinkar Rai. 58 All. 734 = 163 I.C 283 
=9 R.A. 1 = 1936 A.L.J. 622 = 1936 A.W.R. 
597=1936 All. L.R. 556=A.I R. 1936 All. 412. 

-S. 11—Heard and finally decided—Decree 

for cess under Bengal Cess Act—If final on ques¬ 
tion of defendant’s status— Res judicata in subse¬ 
quent suit for ejectment. See Bengal Cess Act, 
S. 41(2). 21 Pat.L.T. 277. 

-S. 11—Heard and finally decided—Dis¬ 
missal of suit for khas possession—Declaration 
of plaintiff’s title to land and to get rent assessed 
in properly framed suit—Assessment of rent 
otherwise than by suit—If precluded. See 
Bengal Land Revenue Settlement Regulation 
and Regulation IX of 1825. 40 C.W N. 341. 

-S. 11— Heard and finally decided^—Final 

judicial pronouncement on issue — Necessity. 

No matter can be said to operate as res judi¬ 
cata unless there is a final judicial pronouncement 
upon it. ( Rangnekar, J.) Jamuu Tavanappa 
Adakf. v. Gopalakrishnamacharya. 175 I.C. 
866=11 R B. 10=40 Bom.L.R. 359=A.I.R. 1938 
Bom. 291. 

-S. 11— Heard and finally decided—Findings 

of loiver Court not dealt with by Court of appeal 
—Res judicata. 

Where a suit is “finally decided” on a parti¬ 
cular point by a superior Court, and finding re¬ 
corded by the Courts below, which has not been 
dealt with by the Court of appeal would not have 
the binding effect of res judicata. 8 C. 631 ; 24 C. 
616 and 45 C. 442, Rel. on. ( Agha , Haidar, J.) 
Miran Bakhsh v. Mahomed Akram Khan. 164 
I.C. 610=9 R.L. 146=A I.R. 1937 Lah. 167. 

-S. 11— Heard and finally decided—Finding 

on several issues—Suit disposed of on the basis of 
finding on one issue—Finding on other issues •— 
If res judicata. 

Merely because the suit fails on one issue and 
can be dismissed, it cannot be said that the deci¬ 
sion of another issue which is raised and decided, 
is not necessary for the purpose of the decision in 
the suit. A suit was brought for mesne profits, 
the right to which depended upon proof of plain¬ 
tiff’s title to certain land. The issue as regards 
plaintiff's title to the land was raised and decided 
I against him but the suit was dismissed with 
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regard to mesne profits on concurrent findings of 
fact relating to accounts and the veracity of wit¬ 
nesses. The plaintiff contended in second appeal 
that the decision with regard to issue relating to 
title to land was not necessary. 

Held , that merely because the suit failed as to 
mesne profits, on another issue, the decision on 
the question of title which was raised and decid¬ 
ed, as being necessary for the decision of the suit, 
could not be re-agitated again merely on the 
ground that its decision was not necessary for 
the determination of the suit. (Davis, J.C. and 
Mehta, A.J.C.) Kakamchanu v. Vali Muham¬ 
mad. 31 S.L R. 5=170 I.C. 310=10 R.S. 59= 
A.I.R. 1937 Sind 157. 

- S. 11 —Heard and finally decided—Identical 

transactions—Decree passed in suit—If bars 
award of earlier date. 

An award in respect of a certain transaction is 
barred under S. 11, C. P. Code, by a decree 
passed in a suit in respect of the same transac¬ 
tion, even though the decree is of a subsequent 
date to the date of the award. (Tek Chand, J.) 
Jawala Sahai v. Hari Ram Bal Mokand. 175 
I.C. 572=10 R.L. 749=39 P.L.R. 117=A.I.R. 
1937 Lah. 649. 

-- S. 11 — Heard and finally decided — Insol¬ 
vency proceedings—Court finding that secured 
creditor has relinquished his security for benefit 
of creditors—Order not appealed against —Res 
judicata. 

Where it has been found as a fact by the Court 
that a secured creditor has relinquished his secu¬ 
rity for the general benefit of the creditors and 
the order has not been appealed against, the 
question whether the creditor has relinquished 
the security or not is res judicata having been 
finally and conclusively determined and cannot be 
re-agitated subsequently. ( Roberts, C.J. and 
Baguley, J ) Bank of Chettinad, Ltd.v. Ko Tin. 
14 Rang. 529=164 I.C. 1061=9 R.R.175=A.I.R. 
1936 Rang. 393. 

- S. 11 —“Heard and finally decided”—Issue 

decided by trial Court but not decided by appel¬ 
late Court— Res judicata. 

Where in a former suit between the same 
parties an issue was decided by the trial Court 
but the appellate Court refrained from deciding 
it, the issue cannot be deemed to have been finally 
decided and it can be raised in a subsequent suit 
between the same parties. (Cornish, J ) Mahom- 
mad Abdul Aziz v. Gulam Julani. 176 I.C 590 
=11 R.M. 118=A I.R. 1937 Mad. 709. 

- S. 11— Heard and finally decided—Issue 

neither raisefi nor decided — If res judicata. 

A suit was brought by an inam holder for a 
declaration that the whole village except certain 
minor inams and communal porambokes was 
granted to him. The decree declared the right 
of the inam holder to the entire village excluding 
minor inams and communal porambokes. 
Whether tanks or tank beds were communal 
porambokes was a question that was neither 
raised nor decided. 

Held, that the decree did not make the title to 
the tank-beds res judicata. (Venkatasubba Rao 
and Abdur Rahman, JJ.) Appa Rao v. Secretary 
of State. 181 I.C. 688=11 R.M. 832=1938 M. 
W.N. 244=47 L.W.438=A.I.R. 1938 Mad. 193 
=(1938) 2 M.L.J. 434. 


[ C. P. CODE (1908), S v 11. 

—7—11 —Heard and finally decided—Issue 
raised but not decided —Res judicata. 

il/created an equitable mortgage in favour of 
■W. Subsequently M mortgaged the same pro¬ 
perty to K. M executed another mortgage of the 
same in favour of I. N instituted a title suit 
against M impleading K and I to enforce his 
rights under the mortgage. Issue was raised in 
this suit as to the validity of the mortgage. 
While the suit was pending I purchased the right 
°k *° n equitable mortgage and got himself 
substituted as plaintiff and a compromise decree 
was passed in terms of compromise against M, 
but the suit was dismissed against the other de¬ 
fendants. Subsequent to this K executed a con¬ 
veyance to R who brought a suit to enforce his 
mortgage and to get a declaration that his rights 
under it were not subject to the equitable mort¬ 
gage. 

Held, that the compromise decree in the pre¬ 
vious suit was no bar to the plaintiff's obtaining a 
declaration that his mortgage was not subject to- 
the equitable mortgage but on the other hand it 
helped the plaintiff in obtaining such declaration. 
(S. K.Ghose and Patterson, JJ.) Ebrahim IIazi 
v. Official Trustee. I.L.R. (1938) 1 Cal. 187= 
176 I.C. 580=11 R.C. 128=A,I.R. 1937 CaL 
741. 

-S. 11— Heard and finally decided — Judg¬ 
ment set aside in appeal —Res judicata. 

An appeal destroys the finality of the decision 
of the original Court and the judgment of the 
original Court is superseded by that of the Court 
of appeal. Where, therefore, a judgment operat¬ 
ing as res judicata in a subsequent case is set 
aside by the appellate Court while the subsequent 
case is pending in appeal, the matter is not res 
judicata in appeal and the case should be dispos¬ 
ed of on the merits. (Addison and Din Moham¬ 
mad, JJ.) Jaspat Rai v. Kahan Chand. 181 
I.C. 389=11 R.L. 821=40 P.L.R. 128=A.I.R. 
1938 Lah. 232. 

-S. 11—Heard and finally decided—Malabar 

Kanom—Suit for redemption by holder of 
melcharth—Decree allowed to lapse—Fresh suit 
by subsequent melcharth holder—Maintainability. 
See Malabar Law — Kanom. 51 L.W. 569. 


-S. 11 —Heard and finally decided — Mort¬ 
gage suit—Person holding prior and subsequent 
mortgages impleaded as puisne mortgagee—No 
relief claimed in derogation of priority—Decree 
for sale without adjudicating on priority — Subse¬ 
quent suit on prior mortgage—If barred —Res 
judicata. 

The appellant had a usufructuary mortgage 
dated 30—11—1910, and had also a simple mort¬ 
gage dated 29—10—1919 over the same property. 
The respondents had obtained a simple mortgage 
over the same property on 12—5—1913 and in 
1926 they brought an action on that mortgage 
impleading the appellant as a puisne mortgage, 
but no relief was claimed against the appellant in 
his capacity as a prior mortgagee under the 
mortgage of 1910. The appellant, however, men¬ 
tioned in his written statement his prior mort¬ 
gage of 1910. A decree for sale was passed with¬ 
out any reference to the prior mortgage, and 
there was no adjudication about his claim as a 
prior mortgagee. The property was sold in 
execution and purchased by the respondents. 
Subsequently the appellant brought a suit on nis 
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usufructuary mortgage claiming possession of the 
property. He claimed that the respondents were 
liable to pay the amount due to him under the 
mortgage of 1910. The decree in the former suit 
was pleaded in bar of the appellant's claim on the 
ground of res judicata. 

Held, that the claim was not barred on the 
principle of res judicata, and that in order to 
sustain the plea of res judicata it was necessary 
for the respondents in their former suit to allege 
or claim some relief against the appellant as the 
holder of a prior mortgage and to allege a dis¬ 
tinct case in derogation of his priority, and that 
not having been done, they were not entitled to 
rely on and invoke the principle of res judicata. 

(IVort and Varma, JJ.) Shaikh Tahir Hussain 
v. Syed Basirul Haquf.. 17 Pat. 180—11 R.P. 
209=178 I.C. 33=5 B R. 46=A.I R. 1938 Pat. 
444, 

-S. 11 —Heard and finally decided —Obiter 

dicta. 

Where the opinion expressed in a case is really 
obiter for the purposes of that case, that opinion 
in that case does not operate as res judicata 
(Addison and Sale, JJ.) Narain Singh v. War- 
yam Singh. 38 P.L.R 780=A.IR. 1936 Lah. 
18. 

--S. 11 —Heard and finally decided — Observa¬ 
tions made obiter —Point arising for decision and 
actually decided —Res judicata. 

If a point arising in a case has to be decided 

for the determination of the particular litigation, 

and is so decided, the observations made obiter 

will not prevent the decision irom operating as res 

judicata. The parties are not entitled to reopen 

the point decided. (Rowland, J.) Bhuneshwar 

Nath Pandevv. Cudar Nath Pandey. 17 Pat. 
L.T. 356. 


S. 11 Heard and finally decided—Order 
when final. 

An order is not final until the time of anpea 
has lapsed or till the appeal has been hnall 

decided. 48 P.R. 1916, Appr. (Addison and Di 
Mohammad, JJ.) Jaspat Rai v. Kahan Chani 
181 I.C 389= 11 R . L . 821=40 P.L.R. 128=A.l 
R. 1938 Lah. 232. 


. -S. 11 —Heard and finally decided—Point in 

issue not raised or decided—If can operate as res 
judicata. 


In order to operate as res judicata there must 
be an order or decision of a Court on a point in 
issue. Where no issue on the point has even 
been raised and the point has not been decided by 
any Court, the principle of res judicata does not 
apply. (Zia-ul-Hasan, J.) Shahzad Kunwarv. 
Deputy Commissioner, Partabgarh. 164 I.C. 
466=9 R.O. 72=1936 R.D. 388=1936 O.W N 
717=1936 O.L.R. 456=A.I.R. 1937 Oudh 43 


7 S. 11 —Heard and finally decided—Prior 
decision between parties declared not to be res 
judicata— Decision, if res judicata. 

Where a decision between the parties was con¬ 
sidered by the Court and declared not to be res 
judicata, the latter decision, even if erroneous in 
law, operates as res judicata. 19 C.W.N. 1280, 
Foil. (Tek Chand, J.) Jaw ala Sahai v. Hari 
Ram Bai. Mokand. 175 I.C. 572=10 R L 749= 
39 P.L.R. 117=A.I.R. 1937 Lah. 649. ’ ’ 

“7-S* 11 —Heard and finally decided—Rejec¬ 

tion of application for a rule—If bars fresh appli¬ 
cation. 


An application for a rule and its rejection does 
not make the matter res judicata ancj does not 
prevent a Court on a subsequent occasion, if the 
occasion arises, from granting a rule in the 
interests of justice. (IVort, J.) Nasiruddin 
Haider v. Hakim Muhammad Tahir. 161 I.C. 
26=8 R.P. 428=A I.R. 1936 Pat. 119. 

-S. 11— Heard and finally decided — Rent 

suit—Issue as to constitution of holding — Deci¬ 
sion on —// res judicata in subsequent suit as to 
actual holding. 

A decision in a rent suit in which the constitu¬ 
tion of the holding is expressly put in question 
and pronounced upon would operate as res judi¬ 
cata in a subsequent suit between the parties on 
the question of the actual holding of the tenants. 
(Dhavle, J.) Hira Lal Singh v. Matikdhari 
Singh. 19 Pat.L.T. 456=176 I.C. 570=11 R P. 
88=4 B.R. 741=1938 P.W.N. 502=A.I.R. 1938 
Pat. 359. 

-S. 11 —Heard and finally decided — Repre¬ 
sentative suit disposed of under O. 17, R. 3— If res 
judicata. 

A decision under O. 17, R. 3,- C. P. Code, in a 
previous suit of a representative character and 
conducted without any negligence is to be deemed 
to be a decision on merits and such a decision 
falls within the scope of S. 11 of C. P. Code. 
(Bhide, J.) Nila v. Punun. 165 I.C. 808=9 
R.L. 273=38 P.L.R. 809=A.I.R. 1936 Lah. 385. 

-S. 11 —Heard and finally decided—Second 

suit for redemption—Usufructuary mortgage — 
Prior suit for redemption—Preliminary decree — 
Final decree dismissing suit for non-payment of 
commission fee—Second suit — If barred. 

A final decree of 1919 a suit for redemption of 
a usufructuary mortgage which orders the suit 
to be dismissed owing to non-payment by the 
plaintiff of the fee payable to the commissioner 
appointed to take accounts is not one which either 
in terms or by implication extinguish the right of 
redemption; although the preliminary decree 
does provide that on non-payment of the money 
fixed within the date fixed the right of redemp¬ 
tion shall be lost or that the plaintiff shall be 
debarred from redemption. The actual extinction 
of the right to redeem is to be effected only by 
the final decree which is passed in terms laid 
down by O. 3.3, R. 8 , C.P. Code (as it was in 1919> 
—unless a decree had been passed in a prior suit 
under O. 33, R. 8 (2), as in force in 1919, it cannot 
be said that the mortgage debt is discharged or 
that the right of redemption is actually lost or 
extinguished. A second suit for redemption is 
therefore not barred by res judicata in the 
absence of such a decree under O. 33, R. 8 , C. P. 
Code. ( Pandrang Row and Abdur Rahman, JJ.) 
Adinarayana Chetty v. Srirangachariar. 1940 
M.W.N. 404=51 L.W. 666 . 

■—S. 11 —Heard and finally decided—Suit 
against Hindu father and sons—Son’s exonerated 
and decree passed against father alone—Effect of 
—Son's shares—If can be proceeded against in 
execution. See Hindu Law — Debts. (1940) 1 
M.L.J. 363. 

--S. 11— Heard and finally decided—Suit by 

unregistered firm for price of goods sold and 
delivered—Dismissal on ground of firm being un¬ 
registered—Second suit on same cause of action 
1 after registration — If barred. 
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For the operation of the principle of res judi- 
cata it is not enough that the former suit has been 
neara and determined. The cause of action must 
be heard and determined. Where therefore a 
suit was brought by a firm to recover price of 
goods and was dismissed under S. 69(2), Part¬ 
nership Act, on the ground that the firm was un¬ 
registered and the second suit was instituted on 

the same cause of action after the registration of 
the firm. 

Held, that the suit was not barred by res judi¬ 
cata as S. 69 (2), Partnership Act, prevented the 
institution of a suit, and that therefore there was 
no determination of the subject-matter of the 
previous suit. ( Pollock, J.) Sonlal-Hansraj 
v. Sadashiv Dasaras Koshti. 169 I.C 818=10 
R.N. 24=1.L.R. (1937) Nag. 430=A.I R. 1937 
Nag. 146. 

-S. 11—Heard and finally decided—Suit 

decreed—Reversal on appeal and remand—Subse¬ 
quent rejection for failure to give valuation and 
pay deficit Court-fee—Fresh suit—If res judicata. 
See C. P. Code, O. 7, Rr. 11 and 13. 40 C.W.N. 
1390. 

—7 S. 11 —Heard and finally decided—Suit dis¬ 
missed against one of two defendants—Decision 
not appealed against — Decision, if liable to attack 
on appeal from decree relating to other matters 
left undecided. 

A decree-holder instituted a suit under O. 21, 
R. 63, C. P. Code, against father and son for a 
declaration that the son had a saleable interest in 
A, B and C properties and that all the three pro¬ 
perties were liable to attachment. The suit was 
dismissed as against the son in respect of all the 
properties and against the father in respect of B 
and C properties. It was held however that suit 
as regards A could proceed against the father 
only. No appeal was filed against this decision 

Held, that the decision was clearly a final ad¬ 
judication between the parties relating to these 
matters and was therefore a “decree” as defined 
in S. 2, Cl. (2), C. P. Code. An appeal from this 
decree lay under S. 96 of the Code but no such 
appeal was filed within the period of limitation 
prescribed by law and therefore the decree had 
become final and was not liable to attack on 
appeal from the decree relating to other matters 
which had been left undecided. 

Held, further, that as the suit was a composite 
suit, relating to different subject-matters in 
which different reliefs were claimed against the 
two defendants, it was therefore competent to 
the Court to decide the dispute relating to the 
various properties separately. (Tek Chand and 
Dalip Singh, JJ.) Sain Dass Chawi.a v. Utagar 
Singh. I.L.R. (1940) Lah. 171=186 I.C. 646= 
12 R.L. 438=A.I.R. 1940 Lah. 1. 

--—S. 11 and 0.9, R. 8— Heard and finally 

decided—Suit dismissed refusing plaintiff’s advo¬ 
cate’s prayer for adjournment—Advocate taking 
no further part in proceedings —Res judicata. 

If an advocate for a plaintiff merely asks for 
an adjournment on behalf of his client, and, on an 
adjournment being refused, takes no further part 
in the proceedings, the plaintiff cannot be held to 
have appeared within the meaning of O. 9, C. P. 
Code, and the dismissal of the suit in such cir¬ 
cumstances falls within the purview of O. 9, R. 8, 
•C. P. Code, and does not operate as res judicata. 


DIGEST, 1936—1940 
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A^ a J^ C xxr ^ e ’ Biswa Nath v. Gosto Behari. 
44 C.W.N. 576. 

—S. 11 —Heard and finally decided—Suit for 
partition of portion of property as co-heir — Ap- 
Peltate Court holding that suit for partial Partition 
did not lie—Subsequent suit for possession of 

whole property claiming as absolute owner —Res 
judicata. 

Per Leach and Spargo, JJ. —A suit was institu¬ 
ted for partition of a portion of property on the 
ground that the plaintiff was a co*heir. The suit 
was decreed but in appeal the Court held that the 
suit could not be brought for partition of part of 
the estate only. A subsequent suit was instituted 
claiming possession of the whole property as an 
absolute owner. 

Held, that the suit was not barred by res judi¬ 
cata, as the matter in former suit was not finally 
decided. (Dunkley.J., on difference between Leach 
and Spargo, J J .) Ma Pwa Shin v. U Po Sin. 
170 I.C. 946=10 R.R. 117=A.I.R 1937 Rang. 
324. 

- -S. 11 —Heard and finally decided—Suit for 

possession on basis of sale deed—Property wrong¬ 
ly described—Dismissal of suit on ground that 
possession could not be granted without rectifica¬ 
tion of deed—Subsequent suit for rectification 
and possession—If barred — O. 2, R. 2. 

In pursuance of an agreement for sale certain 
property, namely, No. I in a Khewat, a sale deed 
was executed, which however, owing to a mutual 
mistake described the property as property 
No. II in the Khewat. The plaintiff vendee having 
sued for possession of the property, he was non¬ 
suited on the ground that he could not sue for 
possession without rectification of the sale. Plain¬ 
tiff then instituted a suit for rectification of the 
sale deed and for possession and mesne profits. 

field, (t) that the prior suit having been dis¬ 
missed on the ground of non-maintainability of 
the same without rectification of the sale deed, 
and claim for possession not being sustainable at 
that time, no question was “heard and finally 
decided” between the parties in the first suit, and 
the doctrine of res judicata did not, therefore, 
apply; (tt) that O. 2, R. 2, C. P. Code, did not also 
apply, because though both the reliefs to which 
the plaintiff was entitled arose out of the same 
transaction, and though it was open to him to 
claim both in the former suit if he liked, yet they 
were quite distinct and separate reliefs, which it 
was not obligatory on the plaintiff to join together 
in the prior suit, and the second suit was conse¬ 
quently not barred by O. 2, R. 2, C. P. Code. 

(Harries and Rachhpal Singh, JJ.) Chandra 
Sarup v. Kanhaiya Lal. 1937 A.L.J. 280=1° 9 
I.C. 570=I.L.R. (1937) All. 489=10 R.A. 48= 
1937 A.L.R. 569=1937 A.W.R, 245=A.I.R. 1937 
All. 401. 

-S. 11 —Heard and finally decided—Suit for 

possession and mesne profits—Claim to future 
mesne profits—Omission to award—Absence of 
direction for enquiry in execution— Second suit 

for such mesne profits — Maintainability—S. 47. 

The mere omission in suit for possession of im¬ 
movable property with mesne profits to award 
the claim for future mesne profits will not be a 
bar to the maintainability of a second suit for tne 
same either on the ground of res judicata o 
under S. 47, C.P. Code. Where the decree merely 
declares the right of the plaintiff to mesne protirs 
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as from a certain date which is fixed for payment 
of an amount by him, but no direction is made 
for an inquiry as to mesne profits, no further 
proceedings in that suit or in execution could be 
taken. A second suit for future mesne profits is 
therefore not barred either on the ground of res 
judicata or on the ground of any supposed bar 
under S. 47, C. P. Code. ( Varadachariar , /.) 
Gangamma v. Maharala Bhatta. 176 I.C. 920 
=11 R.M. 191=46 L.W. 676=A.I.R. 1937 Mad. 
879 

-s. 11 —Heard and finally decided—Suit for 

proprietary possession of holding dismissed by 
Civil Court—Subsequent suit in Revenue Court to 
eject tenant for illegal sub-letting—If barred. 

Where a suit by a zemindar claiming to be put 
in proprietary possession of a certain holding was 
dismissed by the Civil Court, a subsequent suit by 
him for the ejectment of the recorded tenant 
under S. 82 of the Agra Tenancy Act on the 
ground of illegal sub-letting is barred by res judi¬ 
cata, the question of proprietary possession 
having been settled by the decision of the Civil 

Court. (Darling, S.M.) Nannu Prasad v. Ram 
Chardra Singh. 1937 R.D. 591. 

-S. 11—Heard and finally decided—Suit 

under 0. 21, R. 63, redundant by reason of with¬ 
drawal of attachment—Dismissal of suit on the 
ground that matter was one under S. 47—If res 
judicata. See C. P. Code, O. 21, R. 63. A I.R. 
1936 Pesh. 41. 

Insolvency proceedings. 

-S. 11— Insolvency proceedings — Applicabi¬ 
lity to. 

The principles of res judicata are not confined 
to suits and exist independently of the provisions 
of the C. P. Code. They apply to proceedings 
under the Insolvency Acts. (Weston, J.) Ajai 
Pal v. Official Receiver. 1937 A.M.L.j. 77. 

——S. 11— Insolvency proceedings — Finding by 
Insolvency Court that a certain firm was a branch 
of insolvent firm— Res judicata. 

The principle of res judicata is that when two 
parties have litigated with regard to any point 
before a competent Court, no other Court shall 
allow the matter to be litigated afresh before it. 
Where, therefore, in a prior proceeding between 
the Official Assignee and a third person it was 
found by the Insolvency Court that a certain firm 
was a branch of the insolvent firm and the finding 
was necessary for the decision of the question 
before it, and such finding was upheld by the 
High Court on appeal, that finding is res judicata 
as between the parties. (Mya Bu and Baguley, 
JJ.) M. R. M. S. Chettiar Firm v. Official 
Assignee, Rangoon. 14 Rang 652=169 I.C 491 
=10 R.R. 5 (2)=A.I.R. 1937 Rang. 214. 

“-7 S - , H—Insolvency proceedings—Official 

Receiver s objections as to the fraudulent nature 
of a transfer of a decree not upheld, and final 
decree passed—Official Receiver, if can later on 
apply under S. 53 of Provincial Insolvency Act 
See Provincial Insolvency Act, S. 53 1938 A 

W.R. (H.C.) 566=1938 A.L.J.878 ' 

-S. 11— Insolvency Proceedings—Question 
f/ Ml* to Property decided by Civil Court- 
Whether can be raised again before Insolvency 
Court — Provincial Insolvency Act, S. 4. 

Where a question of title to a certain property 
■was directly and substantially in issue in a previ¬ 


ous suit between the parties and had been heard 
and decided by a Court of competent jurisdiction, 
it is not open to them to raise the same matter 
once again on an application under S. 4 of the 
Provincial Insolvency Act before the Insolvency 
Court, which has concurrent jurisdiction with 
ordinary Civil Courts to try questions of title 
relating to property, alleged to belong to the in¬ 
solvent. This, of course, is so, not under the 
provisions of S. 11, C. P. Code, which does not in 
terms apply as the proceedings before the Insol¬ 
vency Court are not a “suit" within the meaning 
of that section, but under the general principles 
of the rule of res judicata. (Tek Chand, J •) 
Lahori Singh v ■ Official Receiver, Sialkot. 9 
R.L. 19=38 P.L.R. 757=163 I.C. 520 = A.I.R. 
1937 Lah. 4. 

-S. 11— Insolvency proceedings — Question 

whether certain land belonging to insolvent was 
exempt from attachment, decided in connection 
with application for discharge — Decision, if res 
judicata at later stage. 

Where the question whether a certain land be¬ 
longing to the insolvent was exempt from attach¬ 
ment and sale was decided by the Insolvency 
Court in connection with an application for 
discharge, the decision operates as res judicata 
at a later stage of the insolvency proceedings and 
the question cannot, therefore, be subsequently 
reopened in an application under S 68 of the 
Provincial Insolvency Act. (Bhide, J.) Kalyan 
Singh v. Ram Jas. 39 P.L.R. 744. 

1 Jurisdiction. 

-S. 11— Jurisdiction—Decision on a point of 

jurisdiction —Res judicata. 

A Court, before whom a cause is brought, has 
always jurisdiction to decide for itself whether it 
has jurisdiction to try the suit and its decision 
thereon is as much res judicata in a subsequent 
suit relating to the same subject-matter as on any 
other point. (Tek Chand, J.) Tawala Sahai v. 
Hariram Bal Mokand. 175 1 C 572=10 R.L. 
749=39 P.L.R. 117=A.I.R. 1937 Lah. 649. 

-S. 11—Jurisdiction—Omission to raise plea 

of want of. S>*S. 11, Expl. IV, infra, A.I.R. 
1937 All. 251. 

-S. 11— Jurisdiction — Prior suit for share of 

profits under S. 108 (15) of Oudh Rent Act and 
also for canal dues—Decision that both claims 
could not be joined—No question raised as to 
jurisdiction of Civil Court—Subsequent suit for 
canal dues—Defendant, if estopped from question¬ 
ing jurisdiction of Civil Court. 

Where in previous suit the plaintiff had claimed 
a share of profits under S. 108 (15) of the Oudh 
Rent Act and also the canal dues which are claim¬ 
ed in the subsequent suit, and all that was decided 
in it was that both the claims could not be joined 
in that suit, and no question of jurisdiction was 
raised by the defendant in that suit, the defendant 
is not estopped from questioning the jurisdiction 
of the Civil Court to try the subsequent suit. 

* Srivastava, Ag.C.J.) Kunj Behari Lal v. Sant 
Prasad. 13 Luck. 190=167 I.C. 274=9 R.O. 
369=1937 O.L R. 96=1937 R. D. 141=1937 O. 
W.N. 239=A.I.R 1937 Oudh 322. 

Landlord and tenant. 

--—S. 11— Landlord and tenant — Acceptance of 

decision as to nature of tenancy as regards certain 
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plots Appeal regarding other plots—Bar of its 
judicata. 

An accepted decision as regards the nature of 
the tenancy with reference to certain plots only 
regarding which there is no appeal, would act as 
a bar to an appeal against the decision as regards 
other plots, when the same entries in the Revenue 
Records have to be construed. ( Darling, S.M. 
and Mehta, J.M.) Puran Lal v. Balbhaddar 
Prasad. 1938 R.D. 883. 

->S 11—Landlord and tenant—Decree against 

landlord—If res judicata against tenant. See C. 
P. Code, S. 11— Parties and Representatives. 

1937 M.W.N. 299=A.I.R. 1937 Mad. 544. 

--S. 11 —Landlord and tenant — Landlord's 

title not denied in first suit for arrears of rent — 
Denial in subsequent suit—If open. 

Where in a suit for arrears of rent, the tenant 
does not object to the title of the landholder, it is 
not open to him, in a suit for arrears for a later 
period, to raise the plea that the plaintiff was not 
a landholder. A plea that should have been taken 
when the matter in issue first arose could not be 
taken up again when the first matter was decided 
on the basis of pleadings that were then put for¬ 
ward. This is the essence of the principle of res 
judicata. ( Bomford , S.M. and Mehta , J.M.) 
Habib Ahmad v. Bhagwant. 1939 R.D. 174= 
1939 A.WR. (B.R.) 43. 

-S. 11 —Landlord and tenant—Notice of 

ejectment against non-statutory tenant—Suit to 
contest—Decree—Effect of—Subsequent ejectment 
notice by representative of zamindar—Bar of. 

A zamindar having issued anoticeof ejectment 
on his tenant as a non-occupancy tenant under 
S. 67 (1) ( b) of the Oudh Rent Act the latter in¬ 
stituted a suit to contest the notice. The suit was 
decreed and the notice of ejectment cancelled. 
Some years later the representative in interest of 
the zamindar sought to eject the successor-in- 
interest of the prior tenant. 

Held, that the cancellation of the notice of 
ejectment as a result of the previous suit was 
binding on the present zamindar who was conse¬ 
quently estopped from seeking to eject his tenant 
on the same ground. ( Darling , S.M.) Parmal 
Biswas v. Rati Pal Singh. 1938 R.D. 162= 

1938 A.W R. (B.R.) 90. 

S. 11—-Landlord and tenant—Proceeding 
under S. 26 (;), B. T. Act—Decision holding ten¬ 
ant liable for transfer fee on particular transfer 
fee—Subsequent suit by tenant to declare non¬ 
liability for transfer fee and to declare holding 
mukrari—If barred by res judicata. See B. T. 
Act, S. 26 (/). 41 C.W.N. 149. 

- 7 S. 11 —Landlord and tenant—Some only of 

the interested persons litigating — Decision, if 
binds all. 

When different people are interested in the 
decision of an issue, and only some care to come 
forward to contest, the decision when once given 
is binding on the others interested, as well, who 
merely watched the result of the litigation. Such 
persons cannot come forward again to reagitate 
the whole matter. {Mehta, J.M.) Kandhaiya Lal 
v. Lalta Prasad. 1938 A.W.R. (B.R.) 332= 
1938 R.D. 615. 

-S. 11—Landlord and tenant—Suit for eject¬ 
ment—Tenant pleading the title of third party— 
Suit between landlord and the third party—Deci- 
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sion given in favour of landlord—If res judicata * 
See ‘Former Suit’ supra. A.I.R. 1937 Mad. 544. 

S. 11 Landlord and tenant—Suit for rent 
—Decision regarding nature of holding— Subse- 

^ ft ». ent Erroneous decision on 

question of law—Whether operates as res judi¬ 
cata. See Erroneous Decision on point of law, 
infra. (1937* 1 M.L.J. 233 (F.B.). 

" S. 11— Landlord and tenant—Suit for rent 
in respect off land alleged to be within plaintiff’s 
path—Suit dismissed—Subsequent suit for rent or 
alternatively for assessment of fair rent in respect 
of same land— R e s judicata. 

The suit for rent in respect of land alleged ta 
be within plaintiff's patti was dismissed because 
the fact that land fell within plaintiff’s patti was 
not proved. The plaintiff brought a second suit 
and claimed rent, or alternatively an assessment 
of fair rent, in respect of the same land but now 
alleging that he had a separate patti and the land 
was within that patti. 

Held, that the second suit was barred by res 
judicata. (Wort , J.) Jai Narain Lal v. Kashi- 
lal 163 I.C. 136=8 R.P. 619=17 Pat.L.T. 715 
= 1936 P.W.N. 487=A.I.R. 1936 Pat. 511. 

Litigating under same title. 

--—S. 11 —Litigating under same title—Decree 

against zuidow and attachment—Suit by donee who 
was also reversioner—Decision as to legal neces¬ 
sity—Subsequent suit as reversioner to set aside 
sale — If res judicata— Divisible cause of action 
—Extent of bar. 

A widow of a deceased incurred some debts and 
the creditor obtained a decree and attached 
deceased’s property. A suit was instituted by 
reversioner claiming release of the property from 
attachment or the ground firstly because the debts 
being without legal necessity were not binding on 
his reversionary interest and secondly because he 
had become owner of the property in pursuance 
of a gift in his favour by the widow. Thus the 
suit was a composite suit by the plaintiff claiming 
release in both capacities, one as reversioner and 
another as donee. The issue as to legal necessity 
was decided against the plaintiff and the suit was 
dismissed. The property was sold. A subsequent 
suit by the plaintiff for declaration that the sale- 
was not'binding on his reversionary interest as the 
debts were without legal necessity was held to be 
barred by res judicata. It was further held that 
if it was possible to treat the entire cause of 
action upon which the later suit was founded as 
divisible and if in the earlier suit one of the com¬ 
ponent parts of the cause of action was relied on, 
then the previous decision would stand as a bar 
to the extent of the matter involved in the earlier 
suit. (Stone, C.J. and Puranik, J.) Sitabai v. 
Hari. I.L.R. (1938) Nag. 496=180 I.C. 922=11 
R N. 406=A.I.R. 1938 Nag. 401. 

-S. 11—Litigating under the same title 

Decree for rent against assignee from lessee-- 
Decree not satisfied—Subsequent suit for rent 
against original lessee—If barred. ^f n P EASE 
Assignment by lessee. 40 Bom.L.R. 497. 

-S. 11 — Litigating under the same l\” e . 

Different capacities—What is—Different suits oy 
same person as a decree-holder and as a zaminaar 
—Compromise as a decree holder—If bars suit as- 
zamindar. . 

In the eye of the law a person occupies th e ^sam 
capacity so long as he sues or is sued 10 
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for himself and in his own interest. If he sues in 
one case as a decree-holder and in another as a 
zamindar that could not make any difference in his 
capacity which in each case is his individual capa¬ 
city. The difference is notone of capacity or title 
as contemplated by S. 11 of the C. P. Code but 
that of causes of action. That change in capacity 
or title which alone matters in the eye of the law 
takes place only when in one case he sues or is 
sued for himself in his individual capacity and in 
another as a trustee or a person representing the 
interest of another. Where a compromise by a 
decree-holder permitted another to remain in pos¬ 
session of a property, a subsequent suit by the 
same person as a zamindar claiming recovery of 
possession of the same property from that other 
person, cannot succeed, for the compromise puts 
■up a bar of estoppel by agreement. ( Mulla , J.) 
Ram N arain v. Ram Narain. 180 I C. 65=11 
R.A. 420=1938 A.W.R. (H.C ) 798=1938 A.L.J. 
1157=A.I.R. 1939 All. 110. 


-S. 11— 'Litigating under the same title ’— 

Ex-minor—Suit against guardian's legal represen¬ 
tative as assignee of bond executed by guardian 
to Court—Subsequent suit for accounts under 
S. 37 of the Guardian and Wards Act —Res judi¬ 
cata. 

Plaintiff, a ward who had come of age, obtained 
from the Court an assignment of the bond exe¬ 
cuted by her former guardian under S. 34 of the 
•Guardians and Wards Act, filed a suit against the 
latte 's legal representatives and got a decree. 
Subsequently she filed another suit against the 
legal representatives for accounts under S. 37 of 
the Guardian and Wards Act. Defendants raised 
•the plea of res judicata. 

. Held, that the prior suit was based on a single 
cause of action under the bond, and the subse¬ 
quent suit was for accounts under the general 
statutory right given by S. 37 of the Guardian and 
Wards Act; the plaintiff was not litigating under 
the same title, in the first suit the plaintiff 
suing as assignee of the bond, and in the second 
the plaintiff suing for herself; and consequent!} 
the decision in the first suit cannot operate as r<?< 
judicata in the second suit. (Barlee and Divatia 
JJ.) klSANDAS V. GoDAVARIBAI. ILR n9t7' 

Bom. 636=170 I.C. 647=39 Bom.L R 351 —ir 
R.B. 111=A.I.R. 1937 Bom. 334. ' 1C 


:- s -. 11 —Litigating under same title—First 

suit setting up purchase from defendant alleging 
that defendant inherited property from grand¬ 
father—Second suit alleging that defendant in¬ 
herited property from father who obtained it bv 
deed of gift from grandfather. 

It w ell settled that the expression “same title” 
in b. 11, C. P. Code, means same capacity, the test 
ibeing whether the party litigating is in law same 
or a different person. Where in the first suit the 
plaintiff set up his purchase of property from the 
defendant alleging that the defendant had inheri¬ 
ted that property frorn his grandfather, and in the 
second suit the plaintiff alleged that the defendant 
'had mhented the property in question from his 
* lather who had obtained it under a deed of gift 

executed in his favour by the defendant's grand- 
lather, 

.Held, that in both suits the plaintiff occupied 
the same capacity that of a purchaser from the 
<*etendant, and that, therefore, the plaintiff was 


litigating under the same title in the second suit 
as that which was set up in the first suit. 

Held, further, that the question raised in the 
second suit was not directly and substantially in 
issue in the first suit, as in the second suit the 
matter upon which the plaintiff's claim was 
founded was the deed of gift executed by the 
defendant's grandfather in favour of his father, 
a matter about which there was neither allegation 
nor traverse in the first suit. (Khundkar J) 

!^o 1R w, < ^ HA e N , llRA B,SWAS Ekkani Sarkar. 
42 C.W.N. 560. 

—7 -S. 11— Litigating under same title—Former 

suit by A against trustees of temple that certain 
property attached to temple belonged to him— 
Suit decreed in favour of A—Subsequent suit bv 
worshippers of temple against A s heirs—lf barred 
—Plea of collusion in former suit—Onus. 

A suit was brought by A against the trustees of 
a certain temple that certain property attached to 
the temple belonged to him. The trustees defen¬ 
ded the suit on the ground that the title in the 
property in suit was in the temple. The suit was 
finally decreed in favour of A. Later on, the 
plaintiffs alleging themselves to be the worship¬ 
pers of the temple brought a suit against A's 
heirs for a declaration that the property which 
was the subject-matter of the former suit was 
the property belonging to the temple On a con¬ 
tention being raised by A's heirs that the former 
decision operated as res judicata, the plaintiffs 
contended that it was obtained collusively and 
could not therefore be res judicata and also 
because they were not the successors of the trus¬ 
tees defendants in the former suit, 

Held, that the plaintiffs being the worshippers 
of the temple were persons interested in it and 
had therefore the locus standi to sue to protect 
the property of the temple from being wrongfully 
claimed by third persons. 

Held also, that though the plaintiffs were not 
the successors of the defendants in the former 
suit, the title litigated under in both the suits was 
the same, as they both claimed the title to the pro¬ 
perty in the temple. The plaintiffs were there¬ 
fore litigating under the same title, even though 
the agency asserting the title in the former suit 
was different from the one in the subsequent suit. 
The suit was therefore barred by res judicata. 

Held, further, that the burden of proving collu¬ 
sion, negligence and want of bona fides on the 
part of the defendants in the former suit lay on 
the plaintiffs as they asserted that the decision in 
the former suit was not res judicata. (Tek 
Chand, J.) Piare Lal v. Sher Gir. 181 I.C. 
267=11 R.L. 797=40 P.L R. 867=A.I.R. 1938 
Lah. 499. 

“-S. 11— Litigating under same title — Pre¬ 

vious suit against certain Persons in personal 
capacity—Subsequent suit against same Persons , 
as shebaits and managers—Whether barred. 

A decision in a suit for possession and manage¬ 
ment of a certain estate against certain persons 
in their personal capacity does not bar a subse¬ 
quent suit against the same persons as shebaits 
and managers and in respect of the property of 
the idol. A.I.R. 1927 P. C. 128, Foil. (Thom and 
Iqbal Ahmad, JJ.) Gopal Das v. Sri Thakurti. 
A I R. 1936 All. 422. 

-S. 11 —Litigating under the same title — 

Prior suit by Hindu father against son—Decree 


955 QUINQUENNIAL DIGEST, 1936—1940 



C.P. CODE (1908), S. H. 

declaring property to be father's self-acquisition 
—Subsequent suit by father against son and his 
attaching creditor—If res judicata. 

In a prior suit by a Hindu father against his son 
there was a decree passed declaring that certain 
properties were the father’s self-aquisitions and 
that the son had no manner of right or claim over 
them. A creditor of the son having attached one 
of the properties involved in the former suit in 
execution of a decree against the son, the father 
sued tor a declartion against the creditor and the 
son that the property was his self-acquired pro¬ 
perty and could not be attached in execution of 
a decree against the son who had no right therein. 

Held, though the creditor was not a party to 
the prior suit, he must be deemed to claim under 
the son htiga’ing under the same title, as the 
son represented all interests in the property in the 
prior suit, and the bar of res judicata would 
therefore arise so far as the question whether 
the property was self-acquired was concerned, 
the issues in both suits being identical. 

Held, further, that the rule of law applicable to 
cases of jits tertii might be applied to the case, 
‘whatever would estop or bar the person 
whose title is set up must also bar the pleading 
jus tertii whether the estoppel is by record, deed 
or in pais.” Since the son was barred, the credi¬ 
tor setting up the latter’s title was equally barred 
and precluded from asserting the son's title by 
reason of the decree in the prior suit. ( Venkata - 
ramana Rao, J.) Venkatachariar v. South 
Indian Bank. 1937 M.W.N 167=10 R.M. 338 
—171 I C. 369=45 L.W. 495=A I.R. 1937 Mad. 
651 = (1937) 1 M L.J. 575. 

_.S. 11— Litigating under the same title— 

Prior suit for redemption of mortgage on basis of 
purchase from nearest reversioners of mortgagor 

_ finding that vendors were not competent to sell 

as another person was nearest reversioner—Latter 
not parly to suit—Dismissal of suit—Subsequent 
suit impleading also heirs of latter nearest rever¬ 
sioner—If one not between same parties — Mort¬ 
gagees acquiring rights of heirs of nearest rever¬ 
sioner before second suit—If litigating under 
different title —Res judicata. 

The appellant brought a suit in 1925 for re¬ 
demption of a mortgage and recovery of posses¬ 
sion of the properties from respondents 1 to 13 
to whose ancestor they were usufructually mort¬ 
gaged by the owner, one S who died without 
issue in 1877. S’s widow who succeeded to his 
properties died in 1921. In March, 1925, the 
appellant purchased the properties from respon¬ 
dents 14 to 16, who were alleged to have inherited 
in the properties as the nearest reversioners of 5* 
on the death of his widow. It was on the basis 
of this purchase that he brought the suit against 
respondents 1 to 13, impleading also his vendors 
respondents 14 to 17, as pro forma defendants. 
Respondents 1 to 13 pleaded that the respondents 
14 to 16 were not the nearest reversioners com¬ 
petent to sell the properties but that one P, an 
agnate relation of S, was the nearest reversioner 
entitled to succeed after the death of S’s widow, 
and therefore the sale by respondents 14 to 16 
did not confer title on the appellant. This plea 
was upheld and the suit was dismissed, the dis¬ 
missal being confirmed in appeal. P was not a 
party to that litigation. An application by the 
spns of P, who had died in the meanwhile, to 
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implead themselves as respondents in the appeal 
from the decision of the trial Court dismissing 

the suit, was dismissed. In 1933, appellant brought 

another suit, impleading also as parties, the sons 
of / , who were respondents 17 to 20. After the 
decision in the first suit and before the second 
suit, respondents 1 to 13 obtained a transfer of 
all such rights as respondents 17 to 20 might have 
to the properties. 

Held, (1) that the suit did not cease to be a 
suit between the same parties as the previous suit 
so far as respondents 1 to 13 were concerned and, 
that notwithstanding the addition of the new 
parties, respondents 17 to 20, the suit must be 
regarded as one between the same parties as the 
prior suit so far as the really substantial reliefs 
of redemption and possession, which were prayed 
for only against respondents 1 to 13, were con¬ 
cerned and therefore the rule of res judicata 
applied; (2) that the fact that respondents 1 to 13 
claimed to have acquired the rights of respon¬ 
dents 17 to 20 after the prior suit did not make 
any difference, and respondents 1 to 13, could not, 
on that ground, be deemed to be litigating now 
under a different title so as to exclude the opera¬ 
tion of the doctrine of res judicata, because it was 
unnecessary for the respondents 1 to 13 to rely on 
their purchase from respondents 17 to 20 in any 
manner or to any extent, as they were in posses¬ 
sion, and that the decision in the prior suit that 
the appellant had no title to redeem the proper¬ 
ties as against defendants 1 to 13 was conclusive 
of the same question in the later suit. ( Patanjali 
Sastri, J.) Latchayya v. Venkatapatiratu. 50 s 
L.W. 809=1940 M.W.N. 197=A.I.R. 1940 Mad. 
201 = (1939) 2 M.L.J. 836. 

--S. 11— Litigating under same title—Prior 

suit in personal capacity—Later suit in capacity- 
of mutwali of endowment—If barred. 

A decision in a prior suit against a party in his 
personal capacity cannot operate as res judicata- 
against him in a later suit by him as Mutawalli of 
a certain endowment. (Syed Nasirn Ali and 
Henderson, //.) Sitanath Saha v. Manoranjan 
Roy. 68 C.L.J. 293=A.I.R. 1939 Cal. 148. 

-S. 11— Litigating under the same title—Will 

conferring life-estate on widozo and reversion on 
son—Suit against widow on promissory note exe-. 
cuted in personal capacity — Decree—Attachment 
of properties willed—Suit by widow to declare 
trust properties—Decree declaring properties pri¬ 
vate and liable to attachment and sale—Sale of 
properties in execution—Death of widow—Suit by 
son for possession from purchaser in execution — 

If barred by res judicata. 

Where a widow taking a life-estate in certain 
properties under the will of her husband files 
a suit as a trustee and not as executrix, for a 
declaration that the properties are trust pro¬ 
perties and therefore not liable to be attached in 
execution of a decree passed against her person¬ 
ally on a promissory note executed by her in her 
personal capacity, and the suit is dismissed on the^ 
ground that the properties are private properties 
burdened with a trust and therefore liable to 
attachment and sale, the decision cannot operate 
as res judicata in a subsequent suit by her son 
who is the remainderman under the will, for pos¬ 
session of the properties after the death of the 
widow from the purchaser in execution of tne- 
decree passed against the widow. The widow' 
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cannot be said to have litigated under the same . 
title as the remainderman, the son, nor can be 
the interest of the latter be said to have been ad¬ 
judicated upon. Further, the nature or extent of 
the interests of the beneficiaries not having arisen 
for consideration in the prior suit, the suit by the 
son, remainderman, was not barred by res judi¬ 
cata. (Burn and Lakshmana Rao, JJ .) Radha 
Krishna Chf.ttiar v. Narayanaswami Aiyar. 
166 I.C. 727=9 R.M. 391=45 L.W. 35=1936 M. 
W.N. 1154=A.I.R. 1937 Mad. 153=71 M.L.J. 
823. 

-S. 11— Litigating under the same title — Suit 

by plaintiff in a capacity different from that in 
prior suit-—Matter in issue different — Res 
judicata. 

Where the capacity in which plaintiff sued in 
the prior suit was different and the matter direct¬ 
ly, and substantially in issue in that case was 
different from that in the subsequent case. 

Held, that the previous decision did not operate j 
as res judicata. ( Niyogi and Subhedar , A.J. Cs.) 
Yadgar Husain v. Muhammad Ibrahim Raza. 
31 N.LR. (Supp.) 202=163 I C. 179=8 R.N 
299=A.I.R. 1936 Nag 71. 

-S. 11 —Litigating under the same title— 

Suit under O. 21, R. 103 by defeated purchaser— 
Decree—Delivery of possession — Execution 
under writ—Report of process-server that well, 
house and trees not actually delivered—Subse¬ 
quent application for re-issue of writ—Dismissal 
—Decision that dispossession alleged took place 
subsequent to delivery under writ—Fresh suit 
for possession—/?^ judicata. See Limitation 
Act, S. 14. 19 Pat.L.T. 250. 

Might and ought. 

-S. 11— Might and ought. See C. P. Code, 

S. 11, Expl. (iv). 

Miscellaneous proceedings. 

*-S. 11— Miscellaneous proceedings — Berar 

Patels and Patwaris Law—Proceedings in respect 
of appointment of patel—Finding not based on 
full and fair enquiry—Subsequent vacancy—Prior 
finding, \f res judicata. 

Where in respect of the appointment of a Patel, 
in a previous proceeding, a finding against a 
system of rotation of the office is given without a 
full and proper enquiry and in ignorance of the 
amended law on the subject, it cannot operate as 
• res judicata, when on a subsequent vacancy the 
question of rotation is once again raised. 

( Roughton, F. C.) Sakharam Dattaji v. 
Waman Ramachandra. 1938 N.L.J. 171. 

-S. 11— Miscellaneous proceedings — Case in¬ 
volving different plots of land in different villages 
—Omission to appeal against decision as regards 
plot in one village — If res judicata as to plots in 
the other also. 

In a case involving different plots of land in 
different villages the failure to file an appeal as 
regards one plot in one village, cannot have the 
effect of making the whole question res judicata 
in respect of the plots involved. Merely because 
an appellant disregards his claim in regard to one 
plot in one village, that is no reason why his 
claim should be decided against him automatical¬ 
ly in another village. ( Drake Brockman, S. M. 
and Knox, J. M.) Nageshwar Shah v. Biiulai. 
1936 R.D.HO (2). 

--S. 11— Miscellaneous proceedings — Correc¬ 
tion case under U. P. Land. Revenue Act —Res 
judicata. 
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A correction case under S. 39 of the U I’. Land 
Revenue Act cannot operate as res judicata. 
(Darling S. M. and Bomford, J. M.) Ram Dayal 
v. Bindeshwari Prasad. 1938 R D. 121 = 1938 
A.W.R. 72 (B R.). 

-S 11 —Miscellaneous proceedings— Correc¬ 
tion case under .S'. 42, U.P. Land Revenue Act — 
Res judicata— Subsequent suit for declaration 
under S. 121 of U. P. Land Revenue Act — Main¬ 
tainability. 

Where a correction suit filed by a tenant is 
taken under S. 42 of the U 1*. Land Revenue Act, 
the zamindars being made parties to the suit, and 
an issue is fixed as to who is in possession the 
land and in which capacity, a decision in such suit 
holding the plaintiff to be an occupancy tenant 
and dismissing the zamindars’ objections operates 
as res judicata, and bars a suit by the zamindars 
under S. 121 of the Act to declare the tenant to be 
a sub-tenant under them. The zamindars have 
no shadow of right to re-open the prior litigation 
which they lost. ( Darling . S. M. and Bomford , 
J.M.) Sasti Hajjam v. Gauri Hajjam. 1938 
R.D. 132 = 1938 A.W R. 77 (B R ). 

-S. 11— Miscellaneous proceedings— Deci¬ 
sion of Asst. Settlement Officer prior to the date 
of introduction of C. P. Code—If res judicata in 
subsequent proceedings. 

Prior to the introduction of the C. P. Code into 
Oudh, jurisdiction about the rights to land was 
of the Courts of revenue. Where an Asst. 
Settlement Officer has decided about a matter, his 
decision is res judicata in any subsequent suit 
between the representatives of the original par¬ 
ties. ( Hamilton, J ) Jadunath Singh v. Bishe- 
shar Singh. 178 I.C 950=1938 O.W.N. 1267 
=1939 O.A. 2=1938 O.L.R. 527=11 R.O. 127= 
A.I.R. 1939 Oudh 17. 

—-S. 11— Miscellaneous proceedings — Deci¬ 

sion of Settlement Officer — Cis-S title j and Trans- 
Sutlej territories. 

In Cis-Sutlej and Trans-Sutlej territories, 
during the period between 1849 and 1865, Settle¬ 
ment Officer was the only judicial authority com¬ 
petent to decide the question of title relating to 
agricultural land. So the Settlement Officer’s 
decision of the year 1853 on a question of title 
operates as res judicata and that question cannot 
he re-agitated in Civil Courts. ( Tek Chand and 
Dalip Singh, JJ.) Chanda Singh v, Prithi 
Singh. 169 I.C. 847=10 R.L. 47=17 Lah. 787= 
39 P.L.R 141=A.I.R. 1937 Lah. 19. 

" S. 11— Miscellaneous proceedings — Decision 
under S 158, B. T.Act — If res judicata in subse¬ 
quent regular suit. 

A decision under S. 158 of the Bengal Tenancy 
Act cannot be said to be a decree so as to operate 
as res judicata in a subsequent regular suit bet¬ 
ween the parties. ( Dhavlc, J.) Hira Lal Singh 
V. Matikdhari Singh. 176 I.C. 570=11 R.P. 88 
=4 B R 741=1938 P.W.N. 502=19 Pat.L.T. 
456=A.I.R. 1938 Pat. 359. 

7 - 7 S. 11— Miscellaneous proceedings — Find¬ 

ings in proceedings under S. 30-A of the Oudh 
Rent Act—Civil suit to declare order, not affect¬ 
ing plaintiff — If barred by res judicata. 

Where certain findings are arrived at by the 
Deputy Commissioner for the purpose of making 
an order in what is practically an executive matter 
under S. 30-Aof the Oudh Rent Act, those find¬ 
ings cannot operate as res judicata in a subsequent. 
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civil suit brought to obtain a declaration that the 
order of the Deputy Commissioner had no ad¬ 
verse effect upon the right of the plaintiffs and 
to declare their title, to the land in question. 
(Yorke.J.) Sita Ram v. Chheda. 14 Luck. 416 
=179 I.C. 580=1939 O.L.R. 55=1939 R.D. 54= 
1939 O.W.N. 89=11 R.O. 184=1939 O.A. 300 = 
A.I.R. 1939 Oudh 73. 

__S. 11 —Miscellaneous proceedings—Order 

in correction of record case If operates as res 

judicata. . , , . 

A brief and a casual order passed in a correc¬ 
tion of records case, without taking any evidence 
and without considering the nature of the plots, 
cannot operate as res judicata in subsequent pro¬ 
ceedings. ( Darling, S.M. and Mehta, J.M.) Bin- 
dhachal Rai v. Moti Rani. 1938 R.D. 627 and 
675=1938 A.W.R. (B.R.) 282 (2)=1938 A.L.J. 
(Supp ) 91. 

__Ss. 11 and 47 —Miscellaneous proceedings 

—Order of stay under S. 21 of the Debt Concilia¬ 
tion Act—Appeal held incompetent—Fresh appli¬ 
cation for execution if barred. 

Where an executing Court stayed proceedings 
mnder S. 21 of the Debt Conciliation Act and an 
appeal therefrom was held incompetent, it is 
open to the decree-holder to apply afresh for 
.execution. The prior order is not one under S. 47, 
C- P. Code, and it did not in the least affect the 
rights of parties and such an order cannot possi¬ 
bly be regarded as having the effect of res judi- 
mta (Niyogi, J.) Hari Sadasheo v. Waman 
Vithal. 1938 N.L.J. 229. 

_-S. 11—Miscellaneous proceedings—Order 

under Bengal Tenancy Act, S. 26—If res judicata 
•on question of status of tenant. See Bengal 
Tenancy Act, S. 26-T—Order under—Extent of 
.Finality. 43 C.W.N. 1046. 

--S. 11 —Miscellaneous proceedings—Prior 

suit under Agra Tenancy Act of 1901 —Later suit 
under Tenancy Act of 1926— Change in Law— 
Bar of res judicata. . t 

Where the previous suit brought to eject a sub¬ 
tenant was under the old Act of 1901 a second 
suit brought under the new Act, 1926, in which the 
law has been changed, is not barred by reason of 
any decision in the prior suit. ( Darling , S.M. and 
Bom ford, J.M.) Mahf.sh Singh v. Mt. Moola. 

1938 R.D. 656=1938 A.W.R. (B.R.) 239=1938 

A.L.J. (Supp.) 86. | 

-S.ll —Miscellaneous proceedings—Proceed¬ 
ing not susceptible of appeal—Doctrine of res 

• judicata. 

There is no justification for holding that the 
doctrine of res judicata can have no application 
as a consequence of a decision in proceedings 
which are in themselves final in the sense that 
they are conclusive between the parties, because 
they are not susceptible of appeal. (Costello and 
Panckridge, JJ.) Krishna Chandra v. Manjk- 
lal. I.L.R. (1938) 2 Cal 418=182 I C. 69=11 
R.C 888=67 C L.J. 363=42 C.W.N. 793=A.I.R 

1939 Cal. 169. 

-S. 11 —Miscellaneous proceedings — Pro¬ 
ceeding under O. 9, R. 13 to set aside ex parte 
decree on ground of fraud in service of process — 
Decision in—If res judicata in subsequent suit to 
set aside decree on same ground. 

A decision in a proceeding under O. 9, R. 13, C. 
P. Code, to set aside an ex parte decree on the 
ground of fraud in the service of process, ope- 
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rates as res judicata in a subsequent suit to set 
aside the decree on the same ground. (Tek 
(.hand, J.) Ghuum Mahomed ti. Mt. Bakhta- 
waran. 172 I C. 1007=10 R.L. 385 (2)=39 P 

LR.506=A.I.R. 1937 Lah 614. 

S. 11 Miscellaneous proceedings — Pro¬ 
ceeding under 0 . 21, R. 100— Finding of fact in — 
Res judicata. 

A finding of fact arrived at in a proceeding 
under 0.21, R. 100, C. T. Code, would not be res 
judicata in a subsequent suit. ( Henderson, J.) 
Bisweswar Banerjee Naba Kumar Singh. 
12 R.C. 442 = 186 I.C. 98=44 C.W.N. 251=70 C. 
L.J. 111=A.I R. 1940 Cal. 16. 

“S. 11 — Miscellaneous proceedings—Pro¬ 
ceeding under O. 22, k. 5—Decision that certain 
person is legal representative of deceased party— 
If res iudicata. See C. P, Code, O. 22, R. 5. 169 
I.C. 798=1937 O.W.N. 782. 


- S. 11— Miscellaneous proceedings — Suit by 

Mahanth in Revenue Court for ejectment of 
lessees—Prior decision in Civil Court—Leases 
found to be permanent and unregistered and hence 
invalid—How far binding on Revenue Courts. 

Where in a civil suit certain leases executed by 
a Mahanth were declared to be not binding on the 
successor as they were permanent alienations, and 
also that as they were unregistered, they were 
ineffective, in a later suit by the Mahanth’s suc¬ 
cessor in the Revenue Court for ejectment of the 
lessees, the decision of the Civil Court while so 
far as the second point was concerned is binding 
on the Revenue Court, as regards the first point 
decided it is not so binding. (Marsh, J.M.) 
Gorakh Vathji v. Swami Nath Lal. 1938 R. 
D. 623=1938 A.W.R. (B.R.) 315. 

-—S. 11— Miscellaneous proceedings—Suit 

for profits under S. 108 (15) of Oudh Rent Act- 
Finding that lambardar was guilty of negligence 
in not getting rent assessed on ex-proprietary 
tenancy -If res judicata in subsequent suit. 

A finding in a suit for profits under S. 103 (15) 
of the Oudh Rent Act that the lambardar was 
guilty of negligence in not getting rent assessed 
on ex-proprietary tenancy, does not operate as 
res judicata in a subsequent suit for profits be¬ 
tween the same parties. ( Hamilton , J.) Munir 
Ahmad v. Abdul Khaliq 1938 R.D. 388=1938 
O.W.N. 306=1938 O.A. 478=1938 A.W.R. 
(C.C.) 34. 

-S. 11—Miscellaneous proceedings—Suit 

under S. 99 of Agra Tenancy Act—Finding as to 
status of plaintiff—If res judicata. See Agra 
Tenancy Act, S 99. 1937 R.D. 373 (2j. 


Mortgages. 

-S. 11— Mortgagee-Successive suits on—Suit 

for sale—Omission to implead puisne mortgagee 
of part of property—Second suit for sale against 
puisne mortgagee—If barred. 

A mortgagee who omits by mistake to implead 
the subsequent mortgagees of a part of the mort¬ 
gaged property in his suit for sale is not debarred 
from afterwards bringing a second suit on the 
same mortgage against the subsequent mort¬ 
gagees who have been so left out in the prior 
suit. (Sulaiman, C. Js and Bennet. /.) Nanhe 
Lalv. Ram Bharose. 174 I.C 315=10 R.A. 
557=1938 A L R. 265=1937 A.W.R. 648=A.I.R. 
1938 All. 115. 

-S. 11— Mortgage—Successive suits for re¬ 
demption—If barred . 
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The mortgagors brought suits for redemption 
of their usufructuary mortgages. The suits end¬ 
ed in a decree fixing the amount to be paid by 
them within a stated time. The payment was not 
made within that particular time. A suit for 
redemption was subsequently filed by their suc¬ 
cessors. It was contended that the right of re¬ 
demption was extinguished and the suit barred 
by res judicata. 

Held, that final decree not having been passed 
the right of redemption was not extinguished and 
the suit was not barred by res judicata. (Agar- 
wala and Rowland, JJ.) Joti Lal Sah v. Sheo- 
dhayan Pkashad. 15 Pat. 607=163 I.C. 908= 
9 R.P. 50 = 1936 P.W.N. 447=17 Pat.L.T. 564= 
A.I.R. 1936 Pat. 420. 

-S. 11 and O. 2 , R. 2—Mortgage—Succes¬ 
sive suits on separate and successive mortgages— 
Maintainability. See Mortgage — Successive 
Mortgages. 63 C.L.J. 110. 

-S. 11—Mortgage—Suit on. See C. P. Code, 

S. 11.Expl.IV. A.I.R. 1937 All. 251. 

-S. 11— Mortgage—Suit on—Preliminary 

and final decrees passed without any objection by 
mortgagors—Sale of properties—Suit by mort¬ 
gagors for declaration that preliminary and final 
decrees were void for want of jurisdiction, dis¬ 
missed—Application for personal decree against 
mortgagors — Question as to jurisdiction — 
Whether res judicata. 

A preliminary decree was passed in a mortgage 
suit without any objection by the mortgagor and 
was followed by a final decree and the decree was 
transferred by consent to another district for 
execution, and certain properties were duly sold. 
The mortgagors instituted a suit fora declaration 
•that the preliminary and the final decrees were 
null and void by reason of the Court not having 
inherent jurisdiction to try the suit, but the suit 
was dismissed. Subsequently an application for 
a personal decree against the mortgagors was 
made. The application was made pursuant to the 
final decree in the mortgage suit. The mort¬ 
gagors objected inter alia that the Court had no 
inherent jurisdiction to entertain the mortgage 
suit and therefore had no jurisdiction to pass a 
personal decree against the mortgagors. 

Held, that the effect of the dismissal of the 
mortgagor’s suit was that the question of juris¬ 
diction became res judicata between the parties 
and could not be raised again by the mortgagors 
or considered by the Court, in any subsequent 
proceedings in the mortgage suit. {Page, C.J., 
Mia Bu and Dunkley, JJ.) Bank of Chettinad 
v. S.P.K.P.V.R. Chettiyar Firm. 14 Rang. 94= 
161 I C. 989=8 R.R. 528=A.I R. 1936 Rang. 87 
(S.B.). 

Parties and representatives. 

7 -S 11— Parties and representatives — Attach¬ 

ing creditor, if claims under debtor—Decision 
against debtor's estate—Binding nature. 

An attaching creditor claims only under the 
debtor and hence is bound by any decree that 
might be passed against the debtor's estate. The 
decision in such a suit would operate as res judi¬ 
cata. (D. R. Norman.) Manna Lal v. Mst. 
Manna. 1939 A.M.L.J. 51. 

—7 S. 11— Parties and representatives — Atta¬ 
ching decree-holder—Whether representative of 
judgment-debtor. 

The share of one X in a certain property was 
sold in execution of a decree after disallowing 

Q,. D.—6i 
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the objection filed by A'. After the sale, the 
plaintiff sought to attach and sell the property in 
dispute as the share of X in execution of his 
decree against A'. 

Held, that the order disallowing the objection 
of A had become final and binding on him and 
also on the plaintiff as the representative of A, 
no suit having been filed under O. 21, R. 63, and 
that in the face of that order and the sale that 
subsequently took place, X had no interest left 
in the property in dispute and that consequently 
it was not liable for attachment and sale as that 
of A in execution of the plaintiff’s decree. 
{Ganga Nath, J .) Ram Tuvan v. Indf.r Baha¬ 
dur Singh. 163 I.C 239=8 R A. 945=1936 A. 
W R. 447=1936 All. L.R. 535=1936 A.L.J. 
295=A.I.R. 1936 All. 722. 

-S. 11— Parties and their representatives — 

Decision as to legal representative—If res judi¬ 
cata. 

An order that a certain person shall be brought 
on record as the legal representative of a decree- 
holder, is not a decree and does not operate as 
res judicata. ( Pollock, J.) Suleman v. Abdul 
Shakoor. 188 I.C. 292=12 R.N. 328=1939 N. 
L.J. 577=A.I.R. 1940 Nag. 99. 

-S. 11 —Parties and representatives—Decree 

against landlord - lf res judicata against tenant. 

A lessee is bound by a judgment given against 
his lessor in the absence of any fraud or collu¬ 
sion on his part. A lawful judgment, therefore, 
which deprives the landlord of the estate deprives 
tenant, of necessity, of his subordinate right. 
(V enkataramana Rao. J) Krishnan Nair v. 
Kambi. 172 I C. 268=10 R.M. 443=1937 M.W. 
N. 299=A.I.R. 1937 Mad. 544. 

-S. 11 —Parties and representatives—Eject¬ 
ment suit and decree under S. 44, Agra Tenancy 
Act, against uncle—Subsequent suit for declara¬ 
tion of tenant rights by nephew—If barred. See 
Agra Tenancy Act (1926), S. 44. 1936 R.D. 
119. 

-S. 11 —Parties and representatives—Hindu 

father or manager—Adverse decision against—If 
res judicata against sons or other coparceners. 

A Hindu father or manager sufficiently repre¬ 
sents his sons or the other members of the joint 
family in a suit instituted against the father or 
manager on a mortgage executed by him. The 
latter must be considered to be fighting the 
battles of the entire family, especially where 
there is no suggestion and nothing to show that 
the mortgage sued on was not for legal necessity, 
and the entire family stands to lose or gain by 
the decision in such a suit. If, therefore, a mis¬ 
take is made at the stage of final decree, and 
more property than is mortgaged is wrongly 
included in the final decree, and objections there¬ 
to by the father or manager taken in execution 
are dismissed, not only the father or manager but 
the sons and other members are bound by such 
decision. The suit in a mortgage action con¬ 
tinues right up to the time that the final decree is 
prepared. Consequently a subsequent suit by the 
sons or other members to recover possession of 
the excess property included in the final decree 
and sold in execution is barred by res judicata, 
because the sons or other members must be 
deemed to have been represented in the former 
litigation by their father or manager. ( Collister 
and Bajpai, JJ.) Kazjm Ali Khan t/. Om Pra- 
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kash. 172 I.C. 337=10 R.A. 389 (2)=1937 A. 

L. J. 1095=1937 A.W.R. 841=1937 AU.L.R. 952 
=A.I.R. 1937 All. 731. 

■ — . S. 11— Parties and representatives — Iden¬ 
tity of parties—If essential. ! 

A judgment to operate as res judicata must, ! 
among other things, be between the same parties, j 
But merely because a certain person is a party to 
one suit and is one of a number of persons who 
constitute the party in a second case, it cannot be 
said that the parties are the same in both the 
suits so as to make the decision in the one suit 
res judicata in the other. ( Drake Brockman , S. 

M. ) Shib Charan v. Suraj Prasad. 1936 R.D. 

345. 

-S. 11— Parties and their representatives — 

Judgment-debtor's title to particular property 
found against in earlier suit — Decree-holder 
attaching same property — Objection—Previous 
judgment, if res judicata. 

Where a judgment-debtor s title with reference 
to a particular property was found against him in 
earlier suit by him for possession of that pro¬ 
perty, and the decree-holder attaches that identi¬ 
cal property in execution of his decree as against 
the judgment-debtor and another objects that it 
is not the judgment-debtor’s property, the judg¬ 
ment in the earlier suit by the judgment-debtor 
operates as res judicata as between the objector 
and the decree-holder, for the judgment-creditor 
or decree-holder must be held to represent his 
judgment-debtor in respect to the particular pro¬ 
perty with reference to which his claim was 
negatived in the earlier suit. (Collister , J ) 

Rang Lal v. Gajraj Singh. 181 I. C. 80=11 R 
A 549 (2)=1939 A.W.R. (H.C.) 9=A.I.R. 1939 

All. 202. 

- S. 11 —Parties and representatives — 

Plaintiff’s suit based on title and possession 
decreed against defendants 1 and 2—Appeal filed 
by defendant No. 1 without impleading defendant 
No.2—Defendant No. 1 claiming title by purchase 
from defendant No. 2—Trial Court's finding as to 
plaintiff’s title and possession — If res judicata 
against defendant No. 1. 

A suit filed by the plaintiff claiming to have 
title to and to be in possession of the suit land 
was decreed in the trial Court, and defendants 
Nos. 1 and 2 were restrained by injunction from 
interfering with his enjoyment of the same. 
Defendant No. 1, who claimed title to the land 
by purchase from defendant No. 2, and who had 
no other basis of title, appealed, but neglected to 
make defendant No. 2 a respondent to the 
appeal. 

Held, that the decision against defendant No. 2 
having become a final decision, operated as a bar 
to the defendant No. l’s attempt to reopen that 
decision. In other words, there being no appeal 
by defendant No. 2 against the trial Court’s find¬ 
ing as to the plaintiff's title to and possession of 
the property, that finding has become res judicata 
against defendant No. 1 who claimed through 
defendant No. 2. ( Cornish, J .) Rakka Kudum- 
ban v Arulayi. 1936 M.W.N. 789=169 I.C. 
318=10 R.M. 2=A.I.R. 1937 Mad. 228. 

___S. 11 — Parties and representatives— Pro 

forma defendant—Decision in 'prior suit not 
granting any relief against him—If res judicata. 

The decision in a prior suit to which certain 
parties are impleaded as pro forma defendants, 
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without any relief being claimed against them 
cannot operate as res judicata as against them in 
a subsequent suit, when there has been no issue 
between them and the plaintiff or between them 
and the principal defendants in the prior suit. ( R . 
C. Milter, J.) Rakhal Dass Roy v. Haridas 
Sarkar. 40 C.W.N. 1208=64 C.L.J. 3. 

-S. 11 —Parties and representatives —Pro 

forma defendant—Suit for rent by one co-sharer 
against tenant impleading other co-sharer as 
formal defendant—No claim to relief against 
latter—Latter ex parte but supporting tenant — 
Decree—Subsequent suit on title by latter co¬ 
sharer—If barred by res judicata. 

When a person is impleaded as a party to a suit 
as a formal or nominal defendant and no relief is 
prayed for against him, any decision in the suit 
as between the principal parties will not operate 
as res judicata as against the formal defendant in 
a subsequent suit, though the prior decision 
might be on a point affecting his interests. A, as 
heir of his father B, sued C, the tenant, for a 
third share of the rent of certain sheds on the 
ground that B, had purchased a third share in the 
sheds in question. He impleaded certain others, 
namely the other co-sharers as pro forma defen¬ 
dants, one of whom was D. No relief was 
claimed against the pro forma defendants. D did 
not appear in the suit but gave evidence in favour 
of C, who denied A’s title as also the relation of 
landlord and tenant. The Court decided in favour 
of the purchase by B and, holding that there was 
relationship of landlord and tenant between A 
and C, decreed the suit. D afterwards brought a 
suit for a declaration of his right to the same 
sheds as against A, and impleaded C, as pro 
forma defendant to the suit. 

Held, the decision in the prior suit respecting 
the purchase of a share in the sheds by B, could 
not operate as res judicata against D, in the later 
suit. ( R.C . Mitter, J.) Gajanan Agarwala v. 
Hamidar Rahaman. 165 I.C. 662=9 R.C. 441 
=40 C.W.N. 1205. 

-S. 11 —Parties and representatives—Suit by 

daughter claiming estate as sole daughter — 
Father found to have executed will in suit by 
widow to which executors were not parties—Plea 
by executors setting up will—If res judicata— 
Procedure for revoking will as forgery. 

Where a suit is instituted by a daughter, on the 
death of her mother, claiming certain property as 
the sole daughter of her father, on the ground 
that he died intestate and without any male 
issue, but it is found during the trial of the suit 
that the father had executed a will of which pro¬ 
bate was taken, a decision in a previous suit to 
which the plaintiff’s mother and the defendants 
were parties, but in which the executors of the 
will, as representative of the estate of the 
testator, were not impleaded, does not operate as 
res judicata, so as to estop the defendants from 
putting forward the will in defence to the suit. 
If the plaintiff alleges that the will is a forgery 
and prays that it should be revoked, she mus 
take recourse to proceedings properly constituted 
and brought under the testamentary jurisdiction. 
No decree or decision in proceedings to wnic 

the executors are not parties can be binding 
against them or can obliterate the will. (G oste 
and Panckridge, JJ.) Siva Mohan Kundu v. 
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Bechumoyee Dasi. 168 I.C. 487=9 R.C. 827— 
A.I.R. 1936 Cal. 585. 

_S. 11—Parties and representatives—Stitt by 

widow—Decision, if res judicata against rever¬ 
sioners. . 

A decision in a suit by a widow or a limited 
owner, in te.spect of and for the protection of 
her own rights in certain property, bars a subse¬ 
quent suit by reversioners in respect of that pro¬ 
perty even though such a suit may not be of a 
representative character. 42 I.A. 125 and A.I.R. 
1924 P.C. 247, Foil. {Thom and Iqbal Ahmad, 
JJ.) Gopal Das v. Sri Thakurji. A.I.R. 1936 
All. 422. 

-S. 11— Parties and representatives — Title 

suit against vendor and vendee—Decree holding 
that vendor had no title—Appeal by vendee im¬ 
pleading plaintiff alone—Vendor not party to 
appeal—Vendor not appealing—Effect—Finding 
against vendor — If res judicata against vendee so 
as to bar his appeal. 

Plaintiff filed a suit against defendants 1 and 2, 
claiming the suit property. The second defen¬ 
dant claiming to be the owner sold it to the 1st 
defendant who therefore claimed it as the pur¬ 
chaser from the 2nd defendant. The trial Court 
held that the plaintiff and not the second defen¬ 
dant was the owner and passed a decree in favour 
of the plaintiff. The 1st defendant appealed im¬ 
pleading the plaintiff alone and without making 
the 2nd defendant a party to the appeal the 
appellate Court allowed the appeal and reversed 
the decree and dismissed the suit. The plaintiff 
filed a second appeal and the High Court held 
that the trial Court's decree negativing the 2nd 
defendant’s title became final in the absence of 
an appeal by the latter and operated as a bar to 
the 1st defendant’s attempt to reopen the decision 
and that the trial Court’s finding on title, not 
having been appealed against by the 2nd defen¬ 
dant became res judicata against the 1st defen¬ 
dant who claimed through the 2nd defendant. 
The second appeal of the plaintiff was therefore 
allowed. 

Held, in Letters Patent Appeal, that the 1st 
defendant in assailing the decree of trial Court in 
appeal must be deemed to do so not only on his 
own behalf but also on behalf of his vendor, the 
2nd defendant, that his success in the appeal 
would operate not only to his advantage but also 
to the advantage of the absent party. There was 
consequently no bar of res judicata against the 
1st defendant’s appeal. 1936 M.W.N. 789, revers¬ 
ed. (Venkatasubba Rao and Abdur Rahman, 
JJ.) Arulayiv. Rakka Kudumban. 178 I.C. 
717=11 R.M. 489=47 L.W. 467=1938 M.W.N. 
450=A.I.R. 1938 Mad. 501. 

Plea of res judicata. 

-S. 11— Plea of res judicata— If can be 

raised for first time in appeal or second appeal. 

The plea of res judicata can be raised for the 
first time in appeal or even in second appeal pro¬ 
vided it can be clearly maintained from the un¬ 
disputed facts on the record. {Wright, J .) Ma 
To v. Maung E Byu, A.I.R. 1940 Rang. 136. 

-S. 11— Plea of res judicata— Availability 

observation in judgment in earlier litigation that 
Party is prevented from raising such plea. 

If the circumstances of the earlier litigation 
entitle the defendant to raise the plea of res judi- 
cata, the observations contained in the judgment 
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of the Court in that litigation that the defendant 
was prevented from raising any plea of res judi¬ 
cata in any subsequent suit would not preclude 
another Court from considering that plea and 
examining the circumstances upon which it rests. 
{Khundkar, J.) Fakir Chandra Biswas v. 
Ekkai Sakkar. 42 C.W.N. 560. 

-S. 11— Plea of res judicata— Decree — Evi¬ 
dentiary value. 

The decree is not sufficient evidence to support 
an estoppel by record. The decree, according to 
the Code, is only to state the relief granted, or 
other determination of the suit. It does not 
afford any information as to the matters which 
were in issue or have been decided. ( Cornish, J.) 
Ram Kao Honnamma Shedthi. 161 I.C. 748 
=8 R.M. 866=43 L.W. 676=1936 M.V/.N. 124 
=A.I R. 1936 Mad. 469. 

-S 11— Plea of res judicata— IIow to esta¬ 
blish—Decision as to title of person to receive 
compensation under Land Acquisition Act—If 
operates as res judicata. 

In order successfully to establish a plea of res 
judicata or estoppel by record it is necessary to 
show that in a previous case a Court having 
jurisdiction to try the question came to a deci¬ 
sion necessarily and substantially involving the 
determination of the matter in issue in the later 
case. Where a dispute as to the title to receive 
the compensation under the Land Acquisition Act 
has been referred to a Court, and it has been 
determined, the matter is res judicata and binds 
the parties in any later suit involving that issue. 
{Lord Porter ) Bhacavathj v. Ram Kali. 66 
I.A. 145=1 L.R. (1939) All. 460=181 I.C. 211= 
1939 R.D. 285=43 C.W.N. 677=5 B.R. 583= 
1939 O L.R. 293=11 R.P.C. 217=1939 O.W N. 
543=1.L.R. (1939) Kar. 199 (P.C.) = 1939 P.W. 
N. 775=1939 A.W.R. (P.C.) 58=50 L.W. 66= 
20 P L.T. 523=1939 A.L.J. 564=70 C L.J. 23= 
41 P.L.R 638=1939 M.W.N. 894=41 Bom.L.R. 
1028=A.I.R. 1939 P.C. 133=(1939) 2 M.L.J. 98 
(PC.). 

Prior decision. 

-S. 11—Prior decision — Construction of 

will—Suit by one of testator’s daughters — Deci¬ 
sion that daughters acquired only a life-interest in 
property—Other daughters not parties to suit — 
Decision, if res judicata in later suit by grand¬ 
daughters of latter. 

In a suit by A, one of the daughters of a testa¬ 
tor, the High Court on appeal gave a decision 
that she acquired under the will only a life- 
interest in a certain property. The other 
daughters of the testator, B and C, were not 
parties to this suit. The suits filed by B and C 
which were pending in the lower Court were dis¬ 
posed of upon the footing of the decision given 
by the High Court in A’s suit. In a subsequent 
suit filed by the grand-daughters of B, the 
question arose whether the plaintiffs were preclud¬ 
ed from agitating the question as to whether or 
not their grandmother acquired an absolute 
interest in the property. 

Held, that although in one sense the decision of 
the High Court in A’s suit was not res judicata in 
asmuch as neither the plaintiffs nor their grand¬ 
mother were parties to that suit, it was a judicial 
decision given not merely on an analogous set of 
facts but on a set of facts which were identical 
with the facts in the present suit and that in the 
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circumstances of the case, it was not open to the 
plaintiffs to argue that their grandmother ac¬ 
quired anything else but a life interest as regards 
the property. (. Derbyshire , C.J and Costello , J.) 
Bibha Bati Debef. v. Mahendra Chandra 
Lahiri. I.L.R. (1937) 1 Cal. 400=173 I.C. 857 
=10 R.C. 574=A.I.R. 1938 Cal. 34. 

-S. 11— Prior decision — Decree deciding dis¬ 
pute not given effect to by agreement of parties — 
Effect of—Decision in suit under S. 9, Specific 
Relief Act—Effect of. 

A decree for partition obtained in 1919 by A 
against her sister B and brother (the parties 
being Christians) was not executed as the parties 
had agreed not to take any advantage of the 
decree and they continued to be in joint posses 
sion of the properties as if the decree was not in 
existence. The parties having fallen out in 1932, 
A successfully instituted a suit under S. 9, 
Specific Relief Act, to recover possession of the 
properties, of which she was dispossessed by B 
through her husband and her son. B thereafter 
filed a suit for partition and possession of her 
share which was contested by A as being barred 
by res judicata by reason of the decree in the 
suit of 1919 and the findings in the suit under S. 9, 

Specific Relief Act- . . 

Held, that the parties not having given effect 
to the decree in the suit of 1919 and haying con¬ 
tinued in joint possession of the properties as per 
subsequent agreement the second suit for parti¬ 
tion was not barred. The decision in the suit 
under S. 9, Specific Relief Act, operated as res 
judicata only to the extent of the finding given 
therein that A was in possession of the properties 
on the day she alleged in that suit that she was 
dispossessed and nothing more, and did not 
operate as a bar to the second suit. {Leach, C. 
J. and Varadachariar, J.) Abhirami Ammal v. 
Chellammal. 182 I.C. 348=12 R.M. 63=A.I. 

R. 1938 Mad. 287. 

_-S. II—Prior decision — Mortgagee's suit 

for possession—Amount due to mortgagee fixed 
by decree — If operates as res judicata in subse¬ 
quent suit for redemption. 

Where a mortgagee sued for possession of the 
mortgaged property in terms of the mortgage 
deed and his suit was decreed where by the 
amount due to the mortgagee was fixed, in 
default of payment of which the mortgagee was 
to be put in possession of the mortgaged pro¬ 
perty, the amount so fixed by the decree operates 
as res judicata in a subsequent suit for redemp¬ 
tion by the purchaser of the equity of redemption. 
(Zia-ul-Hasan and Hamilton , J J .) Sheo Kumar 
v. Munnu Singh. 1940 A.W.R. (C.C.) 340= 
1940 O.A’ 676=1940 O.W.N. 604. 

_S. 11 and O. 2, R. 2—Prior decision— 

Prior suit for rectification of sale deed and for 
possession of portion of property wrongly shown 
as exempted from sale—Subsequent suit for pos¬ 
session of property shown as sold in sale deed — 
Whether barred. See C. P. Code, O. 2, R. 2 and 

S. 11 167 I.C. 414=1937 O.W.N. 252. 

U_Is. 11 —Prior decision —Two suits disposed 

of at same time—One of them instituted prior to 
the other— Res judicata 

• Where two suits are disposed of at the same 
time there is no prior decision which can operate 
as res judicata, though one of them was filed 
before the other. ( Darling, S.M. and Bomford , 
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TA/.) Renuka Ratv. Shyam Dutt Rai. 
R.D. 133=1938 A.W.R. 81 (B.R.). 

Pro forma defendant. 


1938 


- S. 11—Pro forma defendant—Finding, if 
res judicata. 


A finding in favour of a party joined as pro 
forma defendant and not a necessary party in 
previous suit does not operate as res judicata in 
subsequent suit. ( Addison , Ag. C. J. and Din 
Mohammad, J.) Sikandar it. Mt. Karam 
Nishan. 182 I.C. 209=11 R.L. 908=A.I.R. 
1938 Lah. 842. 


Rent suit. 

.-:—S. 11— Rent suit—Question of title —Res 

judicata— Observation in judgment—Title of pro 
forma defendants left open — Effect. 

In a rent suit, it is not absolutely necessary to 
decide the question of title as between the plain¬ 
tiffs on the one hand and the pro forma defen¬ 
dants on the other in order to give the plaintiffs 
any relief against the tenants defendants. If an 
appeal filed by the pro forma defendants is dis¬ 
missed by the appellate Court with the observa¬ 
tion that the decision will not operate as res 
judicata on any question of title in any future 
litigation between the parties, the observation 
indicates clearly that the Court does not intend to 
decide the question of title finally. In other words, 
the rent decree is made operative between the 
plaintiffs and the tenants defendants with regard 
to the period in suit leaving the question of title 
between the plaintiffs and the pro forma defendants 
open. The plaintiffs cannot, therefore, raise the 
plea of res judicata in a subsequent litigation bet¬ 
ween them and the pro forma defendants. 

(Mukherjea, J.) Kalimuddin Mia v. Eakuten- 
nesa Bibi. 71 C L.J. 232 = A.I.R. 1940 Cal. 347. 

Representative suit. 

-—S. 11—Representative suit. See Expla¬ 
nation VI to S. II (P C.). 

Scope. 

-S. 11— Scope. 

S. 11, C- P. Code, is not exhaustive and the bar 
of res judicata operates as much on general princi¬ 
ples as on the wording of the section. The raison 
d'etre of the rule is to confer finality on decisions 
arrived at by competent Courts between interested 
parties after genuine contest and to allow persons 
who had deliberately chosen a position to repro¬ 
bate it and to blow hot now when they were blow¬ 
ing cold before would be completely to ignore the 
whole foundation of the rule. ( Addison , A.C.J. 
and Din Mahomed, J) Ram Bhaj v. Ahmad 
Said Akhtar Khan. 178 I.C. 302=11 R.L. 440 
=40 P.L.R 591=A.I.R. 1938 Lah. 571. 

-S. 11— Scope — General principle of res 

judicata— Decision by competent Court—Such 
Court not competent to try subsequent suit — Deci¬ 
sion, if res judicata. 

S 11, C. P. Code, applies when two Courts con¬ 
cerned have 'concurrent' jurisdiction,’ but the 
general principle of res judicata is of wider appli¬ 
cation. It governs cases where the matter in 
issue is the same and has b°en previously decided 
by a competent Court. Hence, when a Court 

having j urisdiction to decide certain matter has 
decided, its decision on that point will operate as 
res judicata when the same matter arises in 
another suit though the former Court is not 
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competent to try the subsequent suit. ( Bhide, J.) 
Ishwar Durr Churamani v. General Assur¬ 
ance Society. Ltd. 174 I.C. 761=10 R.L 598— 
A.I.R. 1937 Lah. 346. 

-S 11— Scope— If exhaustive. 

S. 11, C. P. Code, is exhaustive in respect of all 
cases falling within its terms, and with regard to 
such cases, the Court is not entitled to travel out¬ 
side the section and apply the general principles. 
(Mukerji and S.K. Chose, JJ.) Sekenpaf t Ali 
Mirdha v. Sadaruddin Bhuniya. 40 C.W.N. 
174. 

-S. 11 — Scope—Nature of plea—Estoppel 

and res judicata— Distinction. 

Davies, J.C. —There is a difference between res 
judicata and estoppel. Res judicata ousts the 
jurisdiction of the Court, while estoppel does no 
more than shut the mouth of a party. Estoppel 
means nothing more than that a person shall not 
be allowed to say one thing at one time and the 
opposite of it at another time; while res judicata 
means nothing more than that a person shall not 
be heard to say the same thing twice over ; and a 
plea of res judicata can prevail even where the 
result of giving effect to the plea will be to sanc¬ 
tion what is illegal in the sense of being prohi¬ 
bited by statute. (Davis, J.C. and Rupchand, A.J. 
C.) Allaiibux v. Nusserwanji & Co. 29 S.L 
R. 455=164 I.C. 43=9 R.S. 30=A.I R. 1936 
Sind 99. 

Successive suits for same relief. 

-Ss. 11 and 47 —Successive suits for same 

relief and between same parties and identical 
cause of action—Bar of. 

A subsequent suit for the same relief and on 
the same cause of action and between the same 
parties as a former suit is barred, being affected 
by the prohibition contained in Ss. 11 and 47, C. 
P. Code (Macklin and IVasoodew. J J.') Bhoc.i- 
LAL v. Katilal. 183 J..C. 482=12 R.B. 103=41 
Bom.L.R. 497=A I.R. 1939 Bom. 261. 

S. 11, Expl. IV— Applicability—Execution 
proceedings. 

Expl. IV toS.11, C. P. Code, embodying the 
rule of constructive res judicata applies to execu¬ 
tion proceedings as well. (Bose, J.) Laxmibai 
v. Sewakram. I.L.R. (1936) Nag. 30=165 I C. 
948=9 R.N. Ill (2)=19 N.L.J. 129=A.I.R. 1936 
Nag. 123- 

-S. 11, Expl. IV— Applicability — Execution 

proceedings. 

The ordinary rules of res judicata apply by 
analogy to execution proceedings. The principle 
applies to matters falling under Expl. IV to S. 1 1. 
Where, therefore a person brought on record as 
a judgment-debtor in execution of a decree, and 
served with notice as such, does not raise an ob¬ 
jection that the decree-holder is merely abenami- 
dar, his legal representatives brought on record 
after his death are estopped from raising the 
objection. (Mosely and Mackney, JJ.) K M. 
Esoof v. Hamida Bibi. 163 I.C. 671=9 R.R. 43 
=A.I.R. 1936 Rang 218. 

-- ~S. 11, Expl. IV— Applicability — Execution 

proceedings—Omission to raise point decided in 
sutt — Point raised but not decided —Res judicata. 

The doctrine laid down in Expl. IV to S. 11 of 
the C. P. C- is applicable to execution proceedings 
and must be applied in execution arising out of 
the same judgment so as to put an end to the 
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litigation. If a point is decided in favour of the 
plaintiff in the suit itself, and the defendant does 
not raise the point in execution, it operates as 
res judicata, because it must be assumed that 
though it is not raised, when it can be raised, it 
must be deemed to be decided by implication in 
the proceedings in execution where an objection 
j under S. 47, C. P. Code, is raised but not decided, 
and the execution is allowed, the point is none¬ 
theless res judicata, though no dtcision has 
been given on the same. (IVort and Agarwala, 

JJ.) Mahadeo Prasad v ■ Bhagwat Narain. 
177 I C. 810=5 B R. 18=11 R P. 187=1938 P. 
W.N. 400=A.I.R. 1938 Pat 427. 

-S. 11, Expl. IV and O. 2, R. 2— Applicabi¬ 
lity — Mortgage—Deposit by mortgagor not ac- 
: ccpted by mortgagee—Suit by mortgagee —A ature 
and scope of—Omission to claim e.\ cess profits 
realised by mortgagee—Subsequent suit — If 
barred. 

Where a mortgagee resists the right of the 
mortgagor to get a release of the mortgaged pro¬ 
perty and to give up possession, in cases in which 
he is in possession, the suit which the mortgagor 
has to substitute is a suit for redemption. It 
would still be a suit for redemption if a tender 
made by the mortgagor has been refused or^ if a 
depo>it of money by the mortgagor under S. 83, 
T. P. Act, has been refused by the mortgagee, or 
if the mortgagee, being in possession, has had his 
dues satisfied by the amount of the usufruct 
received by him or where by such receipt he has 
overpaid himself. Such a suit must include the 
entire accounts between the parties in relation to 
the mortgage; the claim of the mortgagor for 
overpayments to the mortgagee or excess profits 
received by the latter must also be included, and 
if they are not included, a subsequent suit in 
respect of such claims would be barred bv reason 
of S. 11, Expl. IV and O. 2. R. 2, C. P. Code. 
(R.C. Milter, J.) Rajmohon Das v. Sarada 
Charan Chaudhury. 162 I.C. 709=8 R.C. 635 
; =40 C W.N. 627=A.I.R. 1936 Cal. 200. 

—-S. 11, Expl. IN—Applicability—Point 

raised in prior suit. 

The principle of constructive res judicata as 
laid down in Expl. IV of S. 11, C. P. Code, does 
not apply if the point was actually raised in the 
prior suit. (Syed Nasim Ali and Henderson, JJ.) 
Midnapore Zemindary Co., Ltd v, Chandra 
Singh Dudhoria. 181 I.C. 674=11 R.C. 828= 
68 C.L.J. 305=A.I.R 1939 Cal. 1. 

-S. 11, Expl. IV— Applicability — Prior suit 

for declaration of title and possession as owner 
under sale deed—Dismissal on ground that plaintiff 
■was only benamidar and that transaction was only 
a mortgage and not sale — Subsequent suit by bena¬ 
midar and real owner to enforce mortgage —Res 
judicata— Some parties. 

A brought a suit for declaration that he was 
owner of certain immovable properties covered 
by a sale deed and that he was in possession as 
owner, and also prayed that if, pending the suit, 
possession was lost, he should be restored to 
possession. The suit was dismissed on the 
grounds that A was only a benamidar, the real 
owners being B, C and D, and that the transac¬ 
tion on which the suit was based was not a sale 
but only a mortgage. Subsequently A, along 
with B, C and D brought a suit to enforce the 
mortgage as mortgagees. The defendants raised 
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the plea that the decision in the prior suit operat¬ 
ed as res judicata. 

Held, (1) that though the right sought to be 
enforced in both the suits was based on the same 
document, the nature of the two suits was entire¬ 
ly different and the two suits were based on two 
different titles and constituted entirely different 
causes of action, and it was not obligatory on the 
part of the plaintiff in the prior suit to join the 
two causes of action, though it was permissible; 
(2) that S. M, C. P. Code, did not apply and the 
plea of bar of res judicata must therefore fail. 
(Kania and Vassoodew, JJ.) Gurusangappa 
Basappa v. Baslingappa Basappa. 42 Bom.L.R. 
470. 

-^-S. 11, Expl. IV — Constructive res judicata 

—Defendant trying to set aside ex parte decree 
under 0. 9, R. 13— Failure to prove want of due 
service of summons — Defendant, if barred from 
agitating same question in appeal or revision and 
vice versa. 

A defendant who has applied under O. 9, R. 13, 
C. P. Code, for setting aside a decree on the 
ground that proper service has not been carried 
out and has failed, is barred from agitating the 
same point later on in an appeal from that decree 
or in a petition for revision against the order 
passing the decree- The order of the Court will 
stand in his way Conversely a defendant who 
has failed in an appeal or revision on that point 
cannot subsequently have recourse to proceed¬ 
ings under O 9, R. 13, C. P. Code, for decision 
on it. ( Mir Ahmad, A.J.C.) SiRt Krishan Sai- 
gal v. Arjan Singh. 160 I.C. 462=8 R. Pesh. 
113=A.I.R. 1936 Pesh. 1. 

-—S. 11, Expl. IV —Constructive res judi¬ 
cata— Doctrine of—When can be invoked. 

In order to invoke in aid the doctrine of con¬ 
structive res judicata, there must be a decision by 
the Court either in express terms or by neces¬ 
sary implication. So where in an application, 
the decree-holder wrongly applied for a final 
decree under O- 34, R. 5 (3), C. P. Code, and also 
prayed for execution and the Court made an 
order that, “as final decree has already been 
passed, the present application is rejected", but 
passed no order on the prayer for execution. 

Held, that there was no decision given by the 
Court either in express words or by necessary 
implication on the matter of execution and the 
order could not operate constructively as res 
judicata against the subsequent application for 
execution. ( Agha Haider, J.) Jodh Singh v. 
Bhagwan Das Nanak Chand. 173 I C. 185= 
10R.L. 399=39 P.LR. 680=A.I.R. 1937 Lah. 
404. 

--S. 11, Expl. I V— Directly and substantially 

in issue —Framing of issue—If necessary. 

It is not necessary for the purpose of S. 11, 
Expl. IV, that an issue should be framed to make 
the point raised by the defendant to be matter in 
issue. Where the defendant claimed right of 
way over a plot in suit and made a claim to it in 
his written statement and the point was argued 
and decided by the trial Court in his favour. 

Held, the right of way claimed by the defen¬ 
dant as against plaintiff was a ground of defence 
in the suit and must be deemed to have been thus 
a matter in issue in that suit, ( Cornish, J.) 
Mohammad Abdul Aziz z/. Gulam Julani. 176 
I.C. 590=11 R.M. 118=A.I.R. 1937 Mad. 709. 
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Expl. IV— -Former suit as exclusive 
O'wncr—Subsequent suit as co-sharer for accounts 
—If barred. 

A person filed a suit as exclusive owner 
against persons in wrongful possession. This 
suit being dismissed, he instituted another suit 
lor accounts as a co-sharer. It was contended 
that he was barred from instituting the subse¬ 
quent suit for accounts. 

Held, that the two suits were brought in diffe¬ 
rent capacities. The right to accounts was not in 
issue in his former suit and hence the rule of 
constructive res judicata embodied in Expl. IV to 
y- C. P. Code, was inapplicable to the case. 
(Coldstream and Monroe, JJ.) Vidya Wanti 
Kaur v. Sardar Shahdev Singh. 182 I C. 426= 
12 R.L. 24=A.I.R. 1938 Lah. 139. 

; S. 11, Expl. IV— Might and ought — Alter - 
native claim—Prior suit on title for possession — 
Defendants pleading possession as heirs — Dismis¬ 
sal of suit—Later suit for joint possession—Bar 
of res judicata. 

1 Where a suit by the plaintiff claiming certain 
property was dismissed on the defendants plead¬ 
ing that they had succeeded to it as heirs, it is 
not open to such plaintiff to file a second suit, 
for joint possession with the defendants, as he 
ought to have asserted this right in the earlier 
suit in answer to the defendants' exclusive claim. 
Not having done so, he is barred from raising it 
afresh by Expl. IV to S. 11, C. P. Code. ( Pura- 
nik,J.) Abdul Majid Khan v. Abdul A him Khan. 

I L.R. (1939) Nag. 544=174 I.C. 777=10 R.N. 
418. 

——S. 11, Expl. IV—‘ Might and ought ’— Alter¬ 
native plea inconsistent with main plea—If ought 
to be raised. 

The question whether an alternative plea ought 
to have been made a ground of attack depends on 
the facts of each case. If the alternative plea is 
inconsistent with the main plea and would thus 
create confusion it cannot be said that the alter¬ 
native plea ought to have been raised in the pre¬ 
vious suit or application. Application under S. 9, 
Punjab Debtors' Protection Act, is inconsistent 
with the plea of the judgment-debtor that pro¬ 
perty attached is his personal property. Hence, 
failure of the judgment-debtor to raise the plea 
under S. 9 in an application based on personal 
claim, does not debar him from raising the plea 
subsequently. ( Din Mohammad, J ) Ganga RaM 
Trust Society v. Sundar Lal. 186 I.C. 653=12 
R.L. 409=A.I.R. 1940 Lah. 27. 

-S. 11, Expl. IV— Might and ought — Applied* 

bility. f 

In an application by the receiver under S. 4 or 
the Provincial Insolvency Act for the possession 
of the house of the insolvent it was resisted by 
the son of the insolvent on the ground that his 
father’s debts were incurred for immoral pur - 
poses and as such not binding on his share. The 
son had in a previous suit against the receiver 
asked for a declaration that the house belongs 
to him under a family arrangement and an adop¬ 
tion, but it was dismissed. , . , 

Held, that the plea of the debts being immora 
and not binding on him, might and ought to nave 
been raised by the son in the declaration suit, bo 
it could not be raised in the insolvency P roce f 
ings. (Weston, J.) Ajai Pal v. Official 

Receiver. 1937 A.M.L.J. 77. 
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_S. 11— Might and ought— Available defence 

not raised —Res judicata. 

Where a person fails to plead a matter in 
defence in a previous suit, he is barred by res 
judicata from raising the same matter in a sub¬ 
sequent suit. (Bennet, Ag. C.J . and Venna, J .) 
Kanhaiya Lal v. Banks Behari. 178 LC. 66 — 
11 R.A. 249=1938 A.W.R. (H.C.) 596=1938 A. 
L.J. 940=1938 A.LR. 808=A.I.R. 1938 All. 
542 

-—S. 11. Expl. IV —Might and ought—Earlier 

suit under S. 57 (d) of Agra Tenancy Act of 1901, 
and later suit under S.K6of Agra Tenancy Act. 
1926— Non-occupancy character of tenancy—If 
ought to have been taken in the earlier suit. 

The ‘matter which might and ought’ to have 
been made a ground of defence or attack accor¬ 
ding to Expl. IV to S. 11, C. P. Code, must be 
matters connected with the cause of action and 
the issues in dispute between the parties at the 
time. Where the earlier snit was one under S. 57 
( d) of the Tenancy Act of 1901 for ejectment on 
the ground of an illegal transfer and the later 
suit was one under S. 86 of the Tenancy Act of 
1926 for his ejectment as alion-occupancy tenant, 
the ground of attack in the later suit is not one 
which ought to have been made in the earlier 
suit. Hence the later suit is not barred by Expl. 
IV to S. 11, C. P. Code. ( Darling, S.M. and Bom- 
ford, J.M.) Mackinnon v. Sam pat Kumar 
Sinha. 1938 R.D. 4=1938 A W.R. 16 (B.R.). 

■S. 11 —Might and ought—Hindu joint family 


—Alienee from member of share in one item of 
family property—Suit for partition — Co-parce¬ 
ners impleaded as defendants—Omission to raise 
pleas usually open in partition suit—Constructive 
res judicata— Rule—Partial partition. 

There can of course be no compulsory partial 
partition under the Hindu Law whether at the 
instance of a member of a joint family or at the 
instance of an alienee from a coparcener of one 
item of family property. Though the proper 
course for an alienee is to sue for partition of all 
the family properties,the coparceners who may be 
impleaded in his suit are not bound to insist upon 
an adjudication in that very litigation of all 
questions which may properly be agitated in a 
partition suit between the members of the family. 
There is nothing to compel the coparceners 
either to insist on a division being effected inter 
se between themselves or to have all questions in 
dispute between them settled once for all in the 
alienee’s suit itself. Even in a suit instituted by 
a coparcener the other parceners might well be 
content to continue undivided and leave the only 
one to separate the plaintiff from them. There 
is no principle of law which prevents the co¬ 
parceners defendants in an alienee’s suit from 
restricting the scope of the suit to what may be 
necessary for the grant of the relief claimed by 
the plaintiff. Where the alienee only claims a 
division if the particular item in which he has 
acquired a share, the coparceners who are im¬ 
pleaded are bound to plead only what would be 
an answer to the claim made by the plaintiff. 
The fact that they do not raise other pleas which 
are not necessary in that suit cannot therefore 
operate as res judicata in a subsequent suit by a 
coparcener for partition. It would also follow 
that what is actually decided by the decree passed 
in the suit cannot be reopened at the instance’of 
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any of the persons who are parties to that suit or 
their representatives. A plea of constructive res 
judicata must be determined only with reference 
to the suit as framed and not with reference to 
what under the law the suit must have been. 

(Varadachariar and Abdur Rahman, J J.) 
Chidambaram Chettiar v. Nachiapiw Chettiar. 
184 I C. 17=12 R. 1. 394=48 L.W. 485 = 1938 
M.W.N. 1092=A.I.R. 1939 Mad. 70. 

-S. 11, Expl. IV—' Might and ought — 

House sold in execution of decree against certain 
members of family—Suit by another member 
challenging sale on ground that house, on partition 
of joint family, belonged to him—Suit dismissed 
—Subsequent suit challenging sale on ground that 
debts in connexion with which decree was obtain¬ 
ed were incurred for illegal purpose—If barred 

by res judicata. . 

Certain house was sold in execution of a decree 
against certain members of a family. Another 
member brought a suit challenging the execution 
sale on the ground that the house could not be 
sold as it had, on partition of the joint property, 
fallen to his share. The suit was dismissed. He 
brought a subsequent suit challenging the same 
sale on the ground that the debts in connexion 
with which the decree had been obtained were 
incurred for illegal purposes and hence the house 
was not liable to be sold in execution of the 
decree. 

Held, that the relief claimed in the subsequent 
suit ought to have been raised in the previous 
suit. %The subsequent claim could not be consi¬ 
dered to be so dissimilar that its union with the 
claim in the previous suit would have led to con¬ 
fusion. The suit was therefore barred by cons¬ 
tructive res judicata. ( Bhide , J.) Gobind v. 
Narain Singh. I.L R. (1938) Lah. 729=181 
I C. 41=11 R L. 743=40 P.L.R. 556=A.I.R. 
1938 Lah. 443. 

S. 11, Expl. IV—Might and ought 


—Landlord and tenant—Latter advancing moneys 
and selling goods to former—Understanding to 
set-off—Rent suit by landlord ignoring arrange¬ 
ment—Tenant if bound to plead and claim set-off 
—Separate cross suit for moneys due to him—If 
barred. .See C. P. Code, O. 8 , R. 6 . 5 B.R. 296= 
179 I.C. 828. 

-S. 11, Expl. IV— Might' and ought — 

Mokarari lease by Mohant—Suit by his successor 
for ejectment of successor of tenant on ground 
that he is heir of tenant and alternatively that 
tenant held only life interest—Suit dismissed — 
Subsequent suit by another Mohant for assess¬ 
ment of fair and equitable rent—If barred by 
constructive res judicata. 

A Mohant granted a mokarari lease of the pro¬ 
perty of a deity. His successor instituted a suit 
against the successor of the tenant for ejectment 
on two alternative grounds, vie., that he himself 
was the heir of the tenant and that the tenant 
held only a life interest. This suit was dismissed. 
Another succeeding Mohant brought subsequent¬ 
ly the present suit for assessment of fair and 
equitable rent after a declaration that the moka¬ 
rari lease was void after the death of the grantor. 

Held, that the suit was barred by the principle 
of constructive res judicata. {Jack, J.) Tikan- 
das Mohunt v. Ram Kishore, 43 C.W.N. 437. 
-S. 11, Expl. IV— Might and ought — Mort¬ 
gage by occupancy tenant to strong er'without land- 
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lord's consent—Subsequent mortgage to landlord 
—Suit by stranger mortgagee—Landlord implead¬ 
ed as subsequent mortgagee—Plea that mortgage 
void against him—Plea upheld and landlord ex¬ 
onerated—Decree and purchase in execution by 
mortgagee—Subsequent suit by landlord on his 
ozun mortgage—If barred by reason of mortgage 
not having been set up in prior suit—Election of 
rights — C. P. Tenancy Act, S. 41 (7). 

Appellants who held a mortgage from an 
occupancy tenant sued to enforce the mortgage 
impleading as parties to the suit the plaintiffs 
(respondents) who were the landlords of the 
mortgagor and who also held a mortgage execut¬ 
ed by the mortgagor subsequent to the mortgage 
in favour of the appellants. The respondents 
pleaded that the mortgage in suit not having been 
effected with their consent as required by the 
C. P. Tenancy Act did not bind them, but they 
did not set up their subsequent mortgage. They 
were discharged from the suit the Court declar¬ 
ing that the suit mortgage was ineffectual and 
not binding on them. The appellants got a decree 
in execution of which they purchased the pro¬ 
perty mortgaged. Respondents subsequently 
sued on their mortgage and impleaded the appel¬ 
lants as defendants as execution purchasers. The 
latter raised the plea that the respondents having 
elected between their rights as landlords and 
their right as subsequent mortgagees in the prior 
suit, lost their rights to enforce their mortgage. 

Held, that it could not be held that the respon¬ 
dents had made an election in the formef suit 
between their rights as landlords and as subse¬ 
quent mortgagees, their only plea being the in¬ 
validity of the prior mortgage as against them, 
and that their claim in the present suit was to en¬ 
force their mortgage as being the prior one, 
though later in date, as against persons (appel¬ 
lants) who purchased the property subsequent io 
their mortgage ; and that as they were not under 
any obligation to redeem the mortgage of the 
appellants, the omission to put forward their 
mortgage in the prior suit or to offer to redeem 
the appellants’ mortgage was no bar to their suit 
on their mortgage. 

Held , further, that the declaration, in the prior 
suit about the invalidity of the mortgage against 
the landlords-respondents did not deprive them 
of their rights under their mortgage or restrict 
them only to the course of ejecting the appellants 
under S. 41 (7) of the C. P. Tenancy Act of 
1898. {Stone, C.J. and Niyogi, J.) Ramkaran 
v. Kanhayalal. I.L.R. (1937) Nag. 208=170 
IC. 71 = 10 R.N. 40=19 N.L.J. 290=A.I.R. 
1937 Nag. 189. 

-S. 11, Expl. IV— Might and ought — Mort¬ 
gage suit—Claim to title paramount—Failure to 
assert—If operates as res judicata. 

In a mortgage suit, a claim by a person claim¬ 
ing by a title paramount to the title asserted by 
the mortgagee should not be gone into generally. 
But it is not an invariable and inflexible rule. The 
claim by title paramount, strictly speaking, con¬ 
notes that it is a claim adverse both to the mort¬ 
gagee and the mortgagor. The title paramount 
that is asserted may be a title derived from the 
mortgagor or in derogation of his title. If it is 
the former it must be one prior to the creation 
of the mortgage. If it is derived subsequent to 
the mortgage it must be in derogation of the title 
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of the mortgagor and independent of any act of 

his. In such cases it may be said that the claim 
sought to be asserted in virtue of such a title 
would be a paramount claim outside the contro¬ 
versy of the suit, and it is not necessary for a 
person to assert such a claim in a mortgage, and 
if he fails to do so he cannot be met by the plea 
of res judicata as he is not bound to assert such a 
claim. But even in such cases, if he is made a 
party and his title paramount is sought to be 
challenged, it is incumbent upon him to have it 
litigated ; if he fails to do so, the bar of res judi - 
cat a will affect him. ( Vcnkataramana Rao,J.) 
Nagapillai v. Muthusami Pjllai. 1937 M.W.N. 
60. 


S. 11, Expl. IV—Might and ought—Mort¬ 
gage suit—Defendant claiming title paramount— 
If bound to set it up. C. P. Code, O. 34, R. 1. 
A.I.R. 1940 Sind 103. 

S. 11, Expl. IV—Might and ought—Mort¬ 
gage suit—Plea of paramount title—Omission to 
raise—If bar to plea in later suit. See C. P. 
Code, S. 47. A.I R. 1936 Mad. 733. 

--S. 11, Expl. IV— Might and ought — Mort¬ 
gage suit—Transferee from mortgagor before 
mortgage impleaded as party defendant—Omis¬ 
sion to raise plea of want of jurisdiction—Decree 
ex parte— Subsequent suit to declare decree void 
on ground of want of jurisdiction—If barred — 
Transferee—If proper party to suit—0.34, R. 


A person claiming a paramount title may be 
impleaded as a defendant in a mortgage suit if 
that paramount title is impugned by the plaintiff 
mortgagee. There is nothing in the Civil Proce¬ 
dure Code which forbids a mortgagee to implead 
a person claiming a paramount title to the mort¬ 
gaged property. Nor is there any reason in law 
or equity for holding that the question of a prior 
transferee’s paramount title should not be decided 
in a suit on a mortgage executed after the trans¬ 
fer. The mortgagee can properly implead as a 
party to his suit any person who impugns his title, 
such as a prior transferee from the mortgagor. 
If in such a suit in which the prior transferee 
from the mortgagor is made a defendant, the 
latter fails to raise a plea of want of jurisdiction 
in the Court to decide his title, he cannot after¬ 
wards be allowed to set up that plea in a subse¬ 
quent suit. If an ex parte decree is passed against 
him and becomes final, a subsequent suit by him 
challenging that decree as not binding on him on 
the ground that the Court which tried the prior 
suit had no jurisdiction to try it and that he was 
not a proper or necessary party to that suit, is 
barred on the principle of res judicata. (Thom 
and Allsop, JJ.) Bisheshwar Dayal v. Jafri 
Begam. 1937 A.W.R. 157=1937 A.L J. 536= 
169 I.C. 609=10 R.A. 36=1937 A L.R. 556= 
A.I.R. 1937 All. 251. 


-S. 11. Expl. IV— Might and ought — Omis¬ 
sion to plead—Suit against manager of joint 
Hindu family in possession of a property as o~ 
mortgagee—Failure to plead mortgagee rights-— 
Subsequent suit by representative of the family to 
enforce those mortgagee rights—Decision in prior 
suit, if res judicata. . , , . 

Where a certain person had been impleaded i 
a suit as the manager of a joint Hindu * a . m ' ^ 
and he fails to put forth certain mortgagee rignt 
in defence by virue of which he was in possessio 
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and the suit is decreed against the defendants, a 
representative of the joint Hindu family could 
not subsequently sue to enforce the mortgagee 
rights in respect of that property on behalf of the 
joint family for the decision in the prior suit 
operates as res judicata. ( Bennet and Vernia, JJ.) 
Bishambar Lal v. Brij R\tan Lal. 180 I.C. 658 
=11 R.A 500=1939 A.W R. (H.C.) 84=A.I.R. 
1939 All. 203. 

-S. 11, Expl. IV— Might and ought—Omis¬ 
sion to raise plea of res judicata— Effect. i 

Where in an appeal by the plaintiffs from a suit 
which has been dismissed, although it is open to 
the defendants to support the order of dismissal 
on the ground of res judicata, they do not do so 
and the suit is remanded to be heard on merits, 
they are precluded from raising the plea of res 
judicata subsequently (Cunliffe and Henderson, 
JJ.) Kiiaje Habirulla v. Bf.pin Chandra. 168 
I.C. 375=9 R.C. 811=A.I.R. 1936 Cal. 454. 

-S. ll.Expl IV— Might and ought — Omis¬ 
sion to raise question of jurisdiction — Effect. < 

In a case where a person fails to appear in the 
original suit or if lie appears but fails to raise 
the issue of jurisdiction, the decision of the 
Court will be binding upon him as res judicata, ; 
and it will not be open to him to re-agitate the 
same point in another suit. A.I K. 1926 Bom. 481, 
Foil. (Rupchand Bilaram. A. J.C.) Ebrahimjef. 
Mulla v. British India Steam Navigation Co., I 
Ltd. 161 I.C. 324=8 R.S. 137=A I.R. 1936 Sind 
34. 

S. 11, Expl. IV— Might and ought — Party 
not aware at the time of first suit of the right \ 
relied on in second suit—Bar of res judicata. 

In all litigation there are innumerable matters 
that might be made ground of defence or attack 
but whether they ought to be so made would 
depend largely upon the circumstances of each 
case. The question whether a party had at the 
time of the previous suit knowledge of the matter 
relied on in the subsequent suit is of great impor¬ 
tance. If he had at the date of the former suit 
neither knowledge nor means of knowledge of , 
the right relied on in the second suit, the second 
suit is not barred by the rule of constructive res 
judicata embodied in S. 11, Expl. IV, C. P. Code. 

(Khundkar , J.) Fakir Chandra Biswas v Ek- 
kari Sarkar. 42C W.N.560. 

—- S. ll.Expl. IV —Might and ought—Plain¬ 

tiff undertaking to give credit for certain amounts 
—Agreement not to execute decree—Execution in 
breach of agreement—Judgment-debtor depositing 
money to prevent execution sale—Suit to recover 

money so deposited-Maintainability—Res judi¬ 
cata— C. P. Code, S. 47. 

In a suit brought by the appellant against the 
respondent, it was agreed between them that 
although a decree should be passed against the 
respondent the decree should not be executed by 
the appellant decree-holder. A decree was 
passed and in breach of the agreement, appellant 
executed the decree and brought the respondent’s 
property to sale. The respondent deposited 
money to save his property from sale in execution, 
and then brought an action to recover the amount 
deposited by him, on the ground that the appel¬ 
lant had not given credit for certain payments 
which he undertook to give credit for. 

Held, (1) that the matters alleged should have 
been raised as a defence to the action; and failing 
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to do was res judicata ; (2) that the appellant 
had executed a perfectly valid decree, and money 
recovered under a decree or judgment could not 
be recovered back in a fresh suit or action whilst 
that decree or j udgment remained in force; and 
(3) that consequently the suit did rot lie. (IPort 
and Manohar Loll, JJ.) Abdul Hamid Khan v. 
Dhani Dusadh. 16 Pat. 748=173 I.C. 123=4 
B.R. 217 = 10 R.P. 378 = 18 Pat.L.T. 896= 1937 
P.W.N. 904=A I R. 1938 Pat. 41. 

-S. 11 . Expl. IV— Might and ought — Ques¬ 
tion of law not laised in prior suit—Compromise 
decree—Binding nature. 

Davis, J.C —If the legality of an act is a point 
in dispute substantially, it may be a lair subject 
of compromise in Court like any oilier disputed 
matter, and thus become res judicata ; and if it is 
abandoned and not put forward by a party, it is 
not open to him to subsequently rai?e that ques¬ 
tion of law, which should have been raised and 
heard and decided in the prior suit. The matter 
becomes res judicata and cannot be reopened. 
(Davis, J.C. and Rupchand, A.J C.) Allaiibux 
v. Nusserwanji & Co 29 S.L R. 455 = 164 I.C. 
43=9 R.S 30=A.I.R. 1936 Sind 99. 

-S. 11, Expl. IV — Might and ought—Ques¬ 
tion of title—Impossibility of raising in earlier 
suit — O. 2, R. 2. 

The plaint properties belonged in jentn to the 
K tarwad. They were held on kanom by the P 
tarwad. One V , a member of P tarwad, assigned 
the kanom interest to the plaintiff’s uncle -V and 
later 6'assigned the interest to the plaintiff A. 
After the assignment to 5 by V, the K tarwad 
instituted a suit against the karnavan and certain 
members of the P tarwad for arrears of micha- 
vararn and got a decree. In execution of that 
decree, K tarwad brought the kanom interest to 
sale and a member of that tarwad bought it and 
afterwards assigned that interest to N, the 
present defendant 1. Prior to the assignment by 
.S' to plaintiff A, one R was on the land as a ten¬ 
ant, and as A suspected that after the Court-sale 
in execution R was colluding with N and her as¬ 
signor, she took the precaution of impleading N 
and her assignor in a suit by her for ejectment 
against R. The plaint in that suit was framed as 
one on tenancy and not on title. She also took 
care to claim relief against N and her assignor 
who were defendants 3 and 2 in that suit only on 
the ground of their having got into possession or 
attempting to get possession in collusion with the 
tenant R. In the course of the trial of the suit, 
A distinctly stated that she did not want the 
uestion of title raised in the suit. The Court 
ound that there was no collusion between the 
tenant and N, but it also found that N and her 
assignor had got into possession of the items now 
in question after the purchase in execution of the 
decree in the first suit and dismissed the suit. 
The plaintiff then instituted the present suit 
based on title to eject N. 

Held, that the present suit based on title was 
not barred by the previous suit as the present suit 
was not based on the same cause of action as the 
former suit nor the claim put forward in the 
present suit was one that might and ought to 
have been put forward in the former suit. 

Held also, that a person who gets into posses¬ 
sion in collusion with the tenant in possession is 
so far as the landlord is concerned placed under 
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the same disability as the tenant from calling his 
landlord's title in question. Therefore in the 
former suit N having been added only in the 
position of the tenant, any question of title being 
raised in that suit is precluded. ( Varadachariar, 
J.) Nanikutti Amma Lakshmiammal. 175 
I.C. 925 = 11 R.M. 20=A.I.R. 1937 Mad. 804. 

-S. 11, Expl. IV—Might and ought—Suit 

against agriculturist—Omission to apply for relief 
under Agriculturists’ Relief Act—Application 
for relief after Act—If barred. See U. P. Agri¬ 
culturists’Relief Act, S. 30 (2). 1937 A.L.T. 
S42. 

- S. 11, Expl. IV —Might and ought—Suit by 

A against B— Areement that A should pay cer¬ 
tain sum to B —Question of return of some orna¬ 
ments left open —B bringing suit against A for 
recovery of sum agreed on—Omission to plead 
claim for return of ornaments — Effect. 

In a certain suit by A against#, it was agreed 
that A should pay a certain sum to B and the 
question of return of some ornaments by B to A 
should be decided thereafter. When B brought a 
suit against A for recovery of the sum so agreed, 
A pleaded that he had no defence and that he was 
bound to pay. Thereafter A brought another suit 
against B for the recovery of the ornaments. It 
was contended by B that A should have raised 
the defence of the return of the ornaments in the 
suit by B and as he did not do so the suit of A 
was not competent. 

Held, that A was not bound to raise that 
defence in the suit by B and hence A's suit was 
competent. (Davis, J.C. and Mehta, A.J C.) 
Bagakhan v. Monghilal. 170 I.C. 116=10 R.S. 
31=A.I R. 1937 Sind 155. 

-S. 11, Expl. IV—Might and ought—Suit by 

prior mortgagee for sale—Omission to claim 
benefit of S. 101, T. P. Act, as against puisne 
mortgagee—If bars claim being raised in defence 
to suit by puisne mortgagee— Res judicata. See 
C. P. Code. O 2. R. 2. 70 M.L.J. 506. 

-S. 11, Expl. IV— Might and ought — Suit 

for possession on basis of ostensible sale deed by 
defendant to plaintiff—Omission to plead that 
transaction was really mortgage—Plea in later 
suit — If res judicata. 

No mortgagor can be compelled to ask for 
redemption if he is not willing to redeem the 
mortgage, and so long as the mortgage subsists, 
the mortgagee can recover possession of the 
mortgaged property. Although the mortgagor 
in a suit for possession by the mortgagee who 
claims to be a vendee might urge that the transac¬ 
tion was a mortgage and might ask for redemp¬ 
tion, of the mortgage, he is not bound to do so, so 
as to bar him by the rule of constructive res judi¬ 
cata, from raising the plea in a subsequent suit by 
the mortgagee for a declaration of his title as 
owner and for possession, as it cannot be held 
that the question regarding the nature of the 
transaction is constructively in issue in the first 
suit for possession. (Lokur, J.) Balakkishna 
v. Gaja Jaitya. 184 I.C. 506=12 R.B. 181=41 
Bom.L.R. 422 =A.I.R. 1939 Bom. 303. 

-—S. 11, Expl. IV— 'Might and ought’—Suit 

for possession based on title—Claim for compen¬ 
sation for improvements not set up in defence — 
—Subsequent suit for such compensation—If 
barred. 
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In a suit for possession of land based on title, 
a claim for compensation for the improvements 
made by the defendant ought to be .set up by him 
in defence. If it is not so set up, a decree for 
possession passed in the suit would operate as a 
bar to the further agitation of the question of 
compensation in a subsequent suit. (M. C. Ghose 
and Miticr , JJ.) Majudoin v. Langla Sylhet 
Tea Co. 42 C.W.N. 110. 

- S. 11, Expl. IV—Might and ought—Title 
suit for possession dismissed—Subsequent suit 
for redemption of mortgage—If barred. See C. 
P. Code, O. 2, R. 2 and S. 11, Expl. IV. I.L.R. 
(1940) 1 Cal. 544. 

-S. 11, Expl. IV —Mortgage suit—Prelimi¬ 
nary decree—Omission to reserve and provide 
for personal liability—Subsequent application for 
personal decree—If barred— Res judicata. See 
C. P. Code. O. 34. R. 6. 48 L.W. 758. 

-S. 11, Expl. IV— Mortgage suit — Defen¬ 
dant claiming paramount title—Failure to plead— 
Res judicata. 

A purchaser of the equity of redemption who 
is made a defendant in a mortgage suit is not 
bound to set up in that suit any independent or 
paramount title that he may claim, when there is 
nothing in the plaint of the mortgage suit which 
impugns such title. The omission to set up such 
title does not, therefore, preclude him from set¬ 
ting it up in a subsequent suit. (Mukherjea and 
Roxburgh, JJ.) Surat Chandra Mondal v. 
Behari Lal. I L.R. (1939) 2 Cal. 551 = 188 I.C. 
17=12 R.C. 633=43 C.W.N. 1126=A.I.R. 1939 
Cal. 692. 

-S. 11, Expl. IV—Pre-decree compromise 

not presented to Court in previous suit—IVhether 
can be pleaded in subsequent suit. 

Where parties fail to present to the Court a 
compromise arrived at between them but proceed 
with the suit, they are debarred from pleading the 
compromise in a subsequent suit in view of Expl. 
IV to S. 11, C P. Code. The compromise must 
be held to be superseded by the decree in that 
suit. (Coldstream and Bhide, J J.) Robert Her¬ 
cules Skinner v. R. M. Skinner. 18 Lah. 209=; 
171 I.C. 189 = 10 R.L. 167=39 P.L.R. 29=A.I.R. 

1937 Lah. 537. # 

-S. 11, Expl. IV—Previous suit by plaintiff s 

predecessors claiming partition of whole shamilot 
—Subsequent suit by plaintiff claiming that cer¬ 
tain well and land in shamilat was not liable to be 
partitioned — If barred by res judicata. 

A suit was instituted by the plaintiff’s pre¬ 
decessors in which they claimed that entire 
shamilat was liable to be partitioned. A subse¬ 
quent suit was brought by the plaintiff to the 
effect that certain well and land in the shamilat 
should be excluded from partition. . - 

Held, that this plea ought to have been raised 
and made a ground of attack in the previous suit 
by the plaintiff’s predecessors. As it was not so 
raised, the subsequent suit was barred under 
Expl. IV to S. 11. ( Addison and Abdul 

JJ.) Mehar Langah v. Mehar Allah Yar. 

IC. 262=11 R.L. 802=40 P.L.R. 940=A.i.K. 

1938 Lah. 671. 

-S. 11, Expl. IV— Rent suit-Denial of rela¬ 
tionship—Prior rent decrees between same parti 

—Res judicata. , , 

In all cases for recovery of rent the relatio P 
of landlord and tenant is the foundation o . 
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decree and therefore when such a suit is decreed 
the Court must proceed on the footing that 1 
it was a matter necessary to be determined 
and in fact determined in the earlier rent suit. 
Where therefore in a rent suit brought by 
the landlord the tenant denies the relationship 
of landlord and tenant and pleads that he is a 
tenant of some other person and it is found that 
there are many rent decrees against the tenant in 
favour ot the landlord in respect of the holding 
the decision in previous suits operates as res judi¬ 
cata under S. 11, Expl. IV. ( Puranik , /.) 
Sheoram v. Mulchand. I.L.R. (1940) Nag. 181 
=175 I.C. 693=11 R.N. 7=A.I.R. 1938 Nag. 195 

-S. 11, Expl. IV— Subsequent mortgagee 

acquiring rights under prior mortgage—Suit by 
puisne mortgagee impleading him as subsequent 
mortgagee—Validity of prior mortgage admitted 
—Ex parte decree — Suit on basis of prior mort¬ 
gagee rights —Res judicata. 

Under the Expl. of O. 34, R. 1, C. P. Code, it 
is not necessary for a puisne mortgagee to im¬ 
plead a prior mortgagee and he may without im¬ 
pugning such a mortgagee claim to sell the pro¬ 
perty subject to such a mortgage. Consequently 
a person who has taken a subsequent mortgage 
and also possesses prior mortgagee’s rights by 
satisfaction of the decree on the prior mortgage 
has a dual capacity; he is a necessary party in his 
capacity as a subsequent transferee but not neces¬ 
sary party in his capacity as a prior mortgagee or 
as possessing prior mortgagee rights. If, there¬ 
fore, the validity of the prior mortgage is 
admitted in the plaint and he has been professedly 
impleaded as a subsequent transferee there is no 
reason to require that such subsequent mortgagee 
must of necessity appear in Court and set up 
rights under the prior mortgage which is not dis¬ 
puted by the plaintiff. And in the circumstances 
a decree in such a suit ex parte against such sub¬ 
sequent mortgagee does not operate as res judi¬ 
cata in a suit on the basis of the prior mortgagee 
rights as such by satisfaction of the prior mort¬ 
gage decree ( Sulaiman, C.J., Bennet and Harries, 
JJ.) Ram Dhan v. Chunni Kunwar. 58 All. 
1056=165 I.C. 7=9 R.A 261=1936 A.L. J. 774= 
1936 All.L.R. 917=1936 A.W.R. 653=A.I.R. 
1936 All. 578 (F.B.). 

--—S. 11, Expl. IV and O. 2, R. 2—Suit by 

plaintiff for possession of certain shops decreed 
in respect of one-fourth share—Subsequent suit by 
him for mesne profits from date of possession to 
date of suit—Defendant pleading set off in res¬ 
pect of improvements in former suit but with¬ 
drawing plea in the end—Same plea, if barred in 
subsequent suit. 

The plaintiff brought a suit against the defen* 
dant for possession of certain shops and the suit 
was decreed in respect of a one-fourth share in 
them. The plaintiff obtained formal delivery of 
possession in pursuance of this decree and also 
realized mesne profits awarded to him by the 
decree uo to the date of the delivery of posses¬ 
sion. Some years after, the plaintiff again 
brought a suit for recovery of mesne profits from 
the date of delivery of possession to him in pur¬ 
suance of the former decree up to the date of 
the suit. The defendant claimed a set-off in res¬ 
pect of certain sums of money spent by him on 
the reconstruction and repairs of the shops. In 
the previous suit also, the defendant raised the 
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same plea but withdrew it in the end saying that 
he would bring a separate suit. 

Held, that the defendant’s plea of set-off in the 
subsequent suit was not barred either by S. 11 or 
by O. 2, R. 2, C. P. Code and that it was not in¬ 
cumbent on the defendant to raise the plea of set¬ 
off in the previous suit for possession brought by 
the plaintiff. {Zia-ul llasan, J.) P.adhey Shiam 
v. Mohammad Nasir Khan. 13 Luck. 323=168 
I.C. 472=9 R.O. 481 = 1937 O W N. 831 = 1937 
O.L.R. 285=A.I.R. 1937 Oudh 394. 

-'S. 11, Expl. IV— Suit brought against step¬ 
mother that plaintiff is exclusive owner of certain 
land dismissed—Subsequent suit that step-mother 
is entitled to j; share and not to f—If barred. 

On the death of the plaintiff’s father, his land 
passed by mutation to the plaintiff and his step¬ 
mother in equal shares. The plaintiff instituted a 
suit against his step-mother for a declaration 
that he was the exclusive owner of the land on 
the allegation that his step-mother had been 
divorced by his father many years before his 
death. The Court held that the divorce was not 
proved and dismissed the suit. The plaintiff sued 
again for a declaration that his step-mother was 
only entitled to one-fifth share in his father's land 
in lieu of maintenance as his widow and not to 
one-half. 

Held, that the ground of action now taken by 
the plaintiff ought to have been made a ground of 
attack in the previous suit and th it the present 
suit was barred by Expl. IV to S. 11, C. P. Code. 
(Skemp , J.) Mt. Jio v. Nabi Bakhsh. 18 Lah. 
496=175 I.C. 283 = 10 R.L. 697=39 P.L R. 829 
=A.I.R. 1937 Lah. 872. 

- S. 11, Expl. V— Applicability—Claim made 

but withdrawn — Effect—If res judicata. 

Expl.VtoS.il, C. P. Code, can be invoked 
only in respect of any adj udication made by the 
Court. The fact that the plaintiff who. in the 
first instance, asks for a decree against the joint 
family property so far as the interests of the 
minor sons therein are concerned, subsequently 
withdraws his claim as against them, can only 
bring the case under O. 23, R. 1, C. P. Code. The 
result of such a withdrawal is not to bring in the 
operation of the rule of res judicata embodied in 
S. 11 but only to entail the statutory penalty 
enacted in O. 2\ R. 1 itself, viz., that no fresh suit 
can be instituted against tho<e defendants on the 
same cause of action. (Varadachariar and Pand- 
rang Row, JJ.) Periaswami v. Vaidhilingan 
Pii.lai. 176 I.C 359=11 R.M. 73=47 L W. 
60=1937 M.W.N 1313=A.I.R. 1937 Mad. 

718. 

-S. 11, Expl. V— Application for personal 

decree under O. 34, R. 6— Relief not granted — 
Fresh application, if barred. 

An application under O. 34, R. 6, C. P. Code, is 
not an application in execution but a substantive 
original application for a new decree in the suit. 
The procedure applying to this application would 
be governed by S. 141, C. P. Code. Where, there¬ 
fore, a definite application had been made for a 
decree under O. 34, R. 9 and no prayer was grant¬ 
ed by the Court for passing of a personal decree, 
the provisions of Expl. V, S. 11, C. P- Code, 
would apply with the result that the relief which 
was not expressly granted shall be deemed to 
have been refused. (Agha Haidar, /•) Des Raj 
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v. Fasal Karim. 163 I.C. 119=8 R.L. 1014=38 
P.L.R. 700=A.I.R. 1936 Lah. 388. 

-S. 11, Expl. V—If controls O. 2, R. 2. See 

C. P. Codf., O. 2, R. 2. AIR. 1939 Sind 367. 

--S. 11, Expl. V— Maintenance suit — Prayer 

that it should be charged on property not granted 
—Subsequent suit for such charge—Subsequent 
suit—If res judicata. 

Where a widow in her suit for maintenance 
asks that her maintenance should be made a 
charge on the property left by her husband and 
the Judge assesses the amount of maintenance but 
does not charge it on any property, she cannot 
subsequently ask the Court to declare that she is 
entitled to recover from the property in suit her 
maintenance which has fallen into arrears or that 
which will fall due in the future as it is tanta¬ 
mount to a request to charge the property with 
her maintenance. (Almond, J.C. and Mir Ahmad, 
J.) M r. Howani Bai ?•. Devi Dial. 177 I C 
1005=11 R. Pesh. 44=A.I.R. 1938 Pesh. 68. 

- -S. 11, Expl. V—“ Relief” — Prior suit for 

partition and possession and mesne profits, past 
and present—Claim to future mesne profits not 
awarded—Second suit for mesne pro fits from date 
of suit or decree in prior suit —Res judicata. 

The “relief" referred to in Expl. V to S. 11, 
C. P. Code, means relief arising out of a cause of 
action accrued at the date of the institution of 
the suit, and such relief does not cover future 
mesne profits in respect of which the cause of 1 
action accrued subsequently to the suit. Where J 
a suit for partition and possession of lands and 
mesne profits, past and future, has been brought 
and decided, and the decree fails to award the 
claim to future mesne profits, a second suit to 
recover mesne profits from the institution of the 
first suit or the date of the decree till delivery of 
possession is maintainable and is not barred by 
Expl. V to S II, C. P. Code. {Beaumont, C.J., 
Broomfield and IVassoodew, J J .) Gangadhar 
Gopalrao v. Shripad Annarao. I.LR. (1938)! 
Bom. 655=174 I.C. 773=10 R.B. 499=40 Bom. I 
L.R. 324=A.I.R. 1938 Bom. 231 (F.B.). I 

-S. 11, Expl. VI— Applicability. 

Certain persons instituted a suit for declaration 
that the defendant was not authorized to close a 
thoroughfare used by them from time immemo¬ 
rial. In a previous suit by certain other persons 
against the same defendant the same right of ! 
thoroughfare was claimed. The previous suit 
was not instituted in the interest of any other 
person other than the plaintiffs in that suit, nor 
was any private right claimed by the plaintiffs in 
that suit in common for themselves and others. 
The notice enjoined in R. 8 of O. 1, C. P. Code, 
was not issued. 

Held, that a subsequent suit was not barred 
under either Expl. VI to S. 11 or O. 1, R. 8, C. P. 
Code. ( Addison and Din Mahomed, JJ.) Mehr 
Mahomed Khan t/. Jamadar Adalat Khan. 18 
Lah. 629=39 P.L.R 707=175 I.C. 405=10 R.L. 
713=A.I.R. 1937 Lah. 425. 

-S. 11, Expl. VI— Applicability — Condi¬ 
tions. 

In a representative suit instituted under O. 1, 
R. 8, C. P. Code, the decision in a former suit 
does not operate as res judicata by force of S. 11, 
Expl. VI, unless the former suit was instituted 
in compliance with the above rule, namely, by J 
permission of the Court, the Court giving notice 
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as therein prescribed to all persons interested, 
inere is possibly an exception, where the former 
suit having:been litigated bona fide on behalf of 
tne plaintiff and others with a common right, the 
omission to comply with the rule has been in¬ 
advertent, and no injury therefrom has been sus¬ 
tained by the plaintiff, in the second suit. Where, 
therefore, the former suit had not been instituted 
or conducted as a representative suit but was 
fought out by the plaintiffs in their individual 
capacity, the decision in that suit does not bar a 
subsequent suit brought in a representative capa- 
city under O.l. R. 8, C. P. Code. 56 M. 657 
I (P-C.), Foil. (Tek Chand, J.) Magan Nath 
v Hariuns Singh. 163 I.C. 817=9 R.L. 52= 

! A.IR. 1936 Lah. 965. 

“7~S-.1L Expl. VI— Applicability—Conditions 

Plaintiffs in prior suit guilty of gross negligence 
— Decision, if res judicata— No collusion or want 
of bona fides. 

1 he provisions of S. 11 of the Code are manda¬ 
tory and the ordinary litigant, who claims under 
one of the parties to the iormer suit, can only 
avoid its provisions by taking advantage of S. 44, 
Evidence Act, which defines with precision the 
grounds of such avoidance as fraud or collusion. 
It is not for the Court to treat negligence, or 
gross negligence, as fraud or collusion, unless 
fraud or collusion is the proper inference from 
facts. Other factors in Expl. VI to S. 11 being . 
present, the section lays down a condition that the 
persons must be litigating bona fide and the fulfil¬ 
ment of this condition is necessary for the appli¬ 
cability of the section. A representative suit was 
brought by some persons on behalf of public 
interest for declaring certain temples public 
temples and for setting aside alienation of endow¬ 
ed property by the manager thereof. A similar 
suit was brought some years ago by two persons 
and the suit was dismissed on the ground that the 
temples were private temples, and the property 
endowed to the temples being a private endow¬ 
ment, the alienations thereof were valid. The 
plaintiffs admitted that they could be deemed to 
be persons claiming under the plaintiffs in prior 
suit and the issue in both the suits was the same. 

It was contended however by them that the find¬ 
ing in the prior suit could not be res judicata as 
against them inasmuch as there was gross negli¬ 
gence on the part of the plaintiffs in that suit in 
not producing the documents necessary for the 
decision of the suit in their favour and in not 
placing their evidence before the Court. 

Held, that no case of fraud apart from collusion 
being suggested, the plaintiffs were bound to esta¬ 
blish either that the decree in prior suit was ob¬ 
tained by collusion between the parties or that the 
litigation by the plaintiffs in prior suit was not 
bona fide. The plaintiffs based their case entirely 
on inferences to be drawn from alleged gross 
negligence on the part of the plaintiffs in prior 
suit. The finding of gross negligence by the trial 
Court was far from a finding of intentional sup¬ 
pression of the documents which would amount 
to want of bona fides or collusion on the part of 
the plaintiffs in prior suit. There being no evi¬ 
dence in the suit establishing either want of bona 
fides or collusion on the part of plaintiffs in prior 
suit, the decision in the prior suit was binding on 
the plaintiffs as res judicata: ( Lord Thankerton.) 
Venkata Seshayya v. Koteswara Rao, 07 
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17=1.L.R. (1937) Mad. 263=1937 A.W.R. 42= 
1937 O.W.N 42=18 Pat.L.T. 27=41 C.W.N. 
257=45 L.W 43=166 I.C. 1=1937 M W.N. 66 
=9 R P.C. 135=1937 A.L. J 240=39 Bom L R. 
.317=65 C.L.J. 14=1937 O.L.R. 12=1937 P.W. 
N. 123=3 B.R. 223=1937 A L.R. 54=A.I.R. 
1937 P.C. 1=(1937) 1 M.L J. 113 (P.C.). 

-S. 11, Expl. VI— Applicability—Procedure 

under 0. ], R. 8 not followed informer Suit- 
Decision—If binds persons not parties —Res judi¬ 
cata. 

Where the procedure prescribed by O. 1, R. 8, 
'C P. Code, has not been taken in a suit, the deci¬ 
sion therein cannot be binding on persons who are 
not actually parties thereto, and cannot therefore 
operate as res judicata, in a suit claiming a 
similar relief. (Niamatullah, J.) Namdar Khan 
* v . Naimul Khan. 1937 A.L.J. 293=1937 A.W. 
R. 258=169 I.C. 388 = 1937 A.L R. 522=10 R.A. 
16=A.I.R. 1937 All. 289 

-S. 11, Expl. VI— Applicability — Represen¬ 
tative suit—If confined to suit under O. 1, R. 8 — 
Party suing in representative capacity and leading 
defendant to believe same—If estopped from 
afterwards denying representative character. 

Expl. VI to S. 11, C. P Code, is not confined to 
-suits under O. 1, R. 8, but extends to any litigation 
.in which, apart from the rule altogether, parties 
are entitled to represent interested persons other 
-than themselves. A suit may still be a represen¬ 
tative suit within the meaning of S. 11, Expl. VI, 
though it need not come under O. 1, R. 8. The 
decree in such a suit will bind not only the plain¬ 
tiff, but those persons who are absent but are held 
ihy the Court to be represented by the person or 
persons on record. Where a plaintiff allows the 
•defendant to proceed with the suit on the footing 
that he is suing in a representative capacity, as¬ 
suming that position and taking the chance of a 
decree in his favour, clear estoppel arises against 
the plaintiff to prevent him from afterwards con¬ 
tending in a later suit that he was not suing in a 
representative capacity in the former- litigation. 
There can be no stronger case of an absolute 
waiver, or election or conduct rendering it wholly 
inequitable to permit him to resile from the posi¬ 
tion adopted by him. ( Rangnekar, J.) Guru- 
■shiddappa v. Gurushiddappa. I.L R (1937) Bom 
.326=169 I.C. 934=10 R.B. 45=39 Bom L R 
130=A.I.R 1937 Bom. 238. 

7 ~”S. 11, Expl. VI— Construction — Words 
claimed m common for themselves and others"— 

.If govern" public right” 

The words “claimed in common for themselves 
and others in S. 11, Expl. VI, C P. Code, govern 
only the words private right" and not “public 

n ? ht * w° rds “Public right" stand by them¬ 

selves. {Addison and Dm Mahomed, JJ .) Mehr 
.Mahomed Ivhan v. Jamadar Adalat Khan 18 
Lah. 629=39 P.L.R. 707=175 I C 405-10 R L 
713=A.I,R. 1937 Lah 425. 10 K L ‘ 

~ .8- IL Expl VI—Construction— Words 
claiming m common for themselves and others'— 
Litigation bona fide in respect of public right— 
■ Decision, if res judicata. 

The expression “claimed in common for them¬ 
selves and others" in Expl. VI to S. 11 does not 
also govern a claim in respect of a public right 
A public right always implies that it is enjoyed by 
the plaintiff in common with others. With regard 
«o such public right if the litigation is bona fide 
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on the part of the plaintiff the decision would be 
res judicata against others who claim to be entitl¬ 
ed to the right. (Jai Lai, J.) Mir Mahomed Khan 
v Jamadar Adalat Khan 171 I.C. 866=10 R. 
L 244=39 P.L.R 353=A.I.R. 1937 Lah. 70 
-S. 11, Expl. VI— Decree against Munici¬ 
pality in respect of Government land transferred 
in trust and vested in Municipality — If res judi¬ 
cata in subsequent suit by Government. 

Government land was transferred in trust and 
vested in the Municipal Committee. According 
to the provisions of S. 74, Punjab Municipal Act, 
1884, the land not only vested but also belonged to 
the Municipality A decree was passed against 
the Municipality granting plaintiffs a declaration 
that they had obtained indefeasible title by 
adverse possession of the land. 

Held, that the Municipal Committee being con¬ 
stituted a trustee, it represented the title for the 
time being and the decree obtained against it 
operated as res judicata in subsequent suit by the 
Government. (Coldstream and Elude, JJ.) 
Sultan Asad Jan v. Secretary of State. 18 
Lah. 100 = 167 I.C. 867=9 R.L. 567=A.I.R. 1936 
Lah. 998. 

--S 11, Expl. VI —Hindu joint family—Suit 

by member of—Relief claimed for benefit of entire 
family — Decree, if res judicata against minor 
member. 

Where a member of a joint family acting in the 
interest of all the members and claiming a relief 
for the benefit of the entire family institutes a 
suit which is dismissed, the decree operales as 
res judicata even against a minor member of the 
family, whether or not he is impleaded in the 
suit. (Sulaiman, C.J. and Bennet, J.) Mustafai 
Begam v. Raghuraj Singh. 169 I.C. 577=1937 
A.L R 544=10 R A. 28=1936 A.W.R. 1191=A. 
I.R. 1937 All. 108. 

-S. 11, Expl. VI— Joint Hindu family — 

Interests of member represented by manager of 
his branch—Decision in suit if binding on that 
member. 

Where the interests of a member of joint Hindu 
family in respect of the matters raided in the suit 
are represented by the manager of his branch, the 
decision in the suit would be binding on that 
member. ( Bhide, J.) Panna Lal v. Ram 

Richhpal. A I.R. 1940 Lah. 120. 

-S. 11. Expl. VI— Representative suit — 

Decision in—When binds persons other than 
plaintiffs . 

A decision in a representative suit binds all 
persons other than the plaintiffs expressly named 
in the plaint only when, (a) if the suit relates to a 
private right, the formalities as laid down in O. 1, 
R. 8, C P. Cod e are observed, and ( b ) if the suit 
relates to a public right, the formalities laid down 
in-S. 91, C P- Code, are observed. A.I.R. 1933 P. 
C. 183, Rel. on. ( Addison and Din Mahomed, JJ .) 
Mehr Mahomed Khan v. Jamadar Adai.at 
Khan. 18 Lah. 629=175 I.C. 405=10 R.L. 713 
=39 P L.R. 707=A.I.R. 1937 Lah. 425. 

- 1 —S. 11, Expl. VI— Representative suits — 

Action by or on behalf of family—When binds 
absent or future members. 

An action by or on behalf of a family may 
result in res judicata, but such an action, if it is 
to bind absent or future members ot the family, 
must be so constituted according to the local rules 
of procedure or by a representation order or in 
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some other way that all such members can be 
regarded as represented before the Court. ( Lord 
Maugham.) Effuah A miss ah v. Effauah Kra- 
bah 162 I.C. 461=8 R P C. 257=44 L.W 73= 
A.I.R. 1936 P.C. 147 (P.C.). 

-S. 11, Expl. VI— Representative suit — 

Leave to sue on behalf of others not obtained in 
prior suit—Later representative suit—If barred. 

Where certain persons brought a representative 
suit on behalf or a community for establishing 
their rights connected with a temple and where it 
was contended that the suit was barred by reason 
of the decision in an earlier suit brought by 
certain persons of the same community with 
reference to similar rights in the same temple it 
was held that the mere fact that the persons who 
filed the prior suit belonged to the same commu¬ 
nity, could not make it a representative suit, and 
they were only asserting their personal claim and 
the omission to follow the provisions of S. 30 of 
the old Code, deprived the decision in that suii of 
all binding force, so far as people who were not 
parties to that are concerned. [Bennet and Ver- 
ma, fJ.) Narhari Shastri v. Basudfo Namburi 
177 IC 653=11 R A. 205=1938 A.W.R. (H.C) 
500=1938 A.LR. 770=1938 A.L.J. 680=A.I.R. 

1938 All 523. . c . 

_S 11, Expl. VI—Representative suit—Suit 

by Hindu father for benefit of himself and sons 

Dismissal on oath taken by defendant—Effect on 

sons—Fresh suit by latter on same cause of 

action— Res judicata. See Oaths Act, Ss. 8 and 

11 40 Bom.L.R. 1005. 

g Expl. VI —Representative suit — 

Suit bv reversioner — Finding in— Res judicata. 

A suit brought by a reversioner is for the 
benefit of all the reversioners entitled to sue and 
just as any finding given in favour of a rever¬ 
sioner benefits all members of the reversionary 
body, a finding arrived at against him injures 

every body concerned. ( Addison , A.C.J. and Din 

Mahomed, J.) Ram Bhaj v. Ahmad Said Akh- 
tar KriAN. 178 I.C. 302=11 R.L. 440=40 P.L. 
r, 591=A.I.R. 1938 Lah. 571. 

_S. 11, Expl. VI— Representative suit — 

What is—Suit for some inhabitants of village 
claiming right of irrigation from certain tank — 
pjo evidence that right was claimed for all villagers 

_ Dismissal—Subsequent suit by other villagers 

claiming same right against same defendants—If 
res judicata. 

The fact that the relief claimed by a body of 
persons in the subsequent suit is similar to the 
relief claimed in a former suit cannot make the 
former suit a representative suit for purposes of 
res judicata. It is only if the relief claimed in the 
prior suit is so comprehensive that, if granted, it 
will confer a benefit on a class of persons includ¬ 
ing the parties in the subsequent suit that the 
decision in the former can operate as res judicata 
in the later suit against those not actually im¬ 
pleaded in the former suit. The dismissal of a 
suit by certain residents of a village for an injunc¬ 
tion to restrain the residents of an adjoining 
village from interfering with the rights of the 
plaintiffs to irrigate their fields from certain 
tanks cannot operate as res judicata so as to bar a 
subsequent suit by other residents of that village 
against the same defendants, for a perpetual in¬ 
junction to restrain the defendants from interfer¬ 
ing with the taking of water from the tanks to 
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their fields, when there is nothing to show that 
I the plaintiffs in the prior suit claimed the right 
for themselves as well as for all the other resi¬ 
dents of the village in question. ( Niamatullah, 
J.) Namdar Khan v. Naimul Khan. 1937 A 
L.J. 293=1937 A.W.R. 258=10 R.A. 16=169 l’ 
C. 388=1937 A.L.R. 522=A I R. 1937 All. 289. 

-S. 11, Expl. VI—Res judicata— Requisites 

of. 

In order to determine whether the former suit 
operates as a bar by res judicata to the present 
suit, it is necessary to examine carefully not only 
the form and the substance of the former suit hut 
also the plaint, the pleadings and the judgment 
thereof and compare them with those of the 
present suit. Moreover it is necessary to deter¬ 
mine whether the former suit was between the 
same parties or between parties who litigated 
bona fide in respect of a private right claimed in 
common for themselves and others, viz., the 
present plaintiffs. The plaintiffs in the former 
suit must be found to have carried on the litiga¬ 
tion bona fide and in a representative character 
on behalf of the plaintiffs in the present suit. 
Moolsingh v. Sangidansingh. 1939 M.L.R. 1 
(IK.). 

-S. 11, Expl. VI— Reversioner—Decree ob¬ 
tained by, in declaratory suit—His status as next 
heir — If res judicata. 

A person who succeeds in obtaining a declara¬ 
tory decree that an alienation made by the widow 
of the last male-holder will not affect his rever¬ 
sionary rights need not necessarily be the next 
person entitled to succeed to the property after 
the death of the widow, and the matter cannot 
therefore be taken as res judicata. It is, how¬ 
ever, clear that he must have been found to be an 
heir in the declaratory suit, and to that extent the 
matter is res judicata as between the parties. 

( Bhide , /.) Khan Gul Khan v. Karam Nishan. 
42 P.L.R. 14=A.I.R. 1940 Lah. 172. 

—-—~S. 13 —Foreign Court — Jurisdiction—Sub¬ 
mission to — What amounts. 

A resident in British India who files suits in a 
foreign Court against residents of the foreign 
state which the foreign Court has jurisdiction to 
try cannot thereby, by implication, be taken to 
submit to the jurisdiction of that Court in regard 
to a later suit against him in that Court where 
that Court has no jurisdiction. (Beasley , C.J- 
and King t J.) Oomer Ha.tee Ayoob Sait v. Thjru- 
navukkarasu Pandaram. 59 Mad. 918=162 I. 

C 904=8 RM. 1071=1936 M.W.N. 478=43 L. 
W. 607=A.I.R. 1936 Mad. 552=71 M.L.J. 93. 

-S. 13— Foreign Court—Jurisdiction against 

absent foreigners— Cause of action if a ground of 
jurisdiction. 

No territorial legislation can give jurisdiction, 
which any foreign Court ought to recognise, 
against absent foreigners who owe no allegiance 
or obedience to the power which so legislates. 
The rule is that cause of action is not a general 
ground of jurisdiction recognised by International 
Law. The case may be otherwise where the non¬ 
resident foreigner is a subject of the same sove¬ 
reign power which legislates, although even m 
such a case there must be an express power ot 
legislation conferred by statute. (R> C. Miiter, 

J.) Chormai. Balchand v. Kasturi ChaNP 
Seraogi. 63 Cal. 1033=63 C.L.J. 175=40 C.W. 

N. 591. 
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—S. 13— Foreign Court—Non-resident for¬ 
eigner — Submission to jurisdiction — What 
amounts to. 

If a non-resident defendant appears in a 
foreign Court, and pleads that that Court has no 
jurisdiction, and also pleads to the merits, he 
submits to the jurisdiction of that Court volun¬ 
tarily. Having taken the chance in that Court he 
cannot be allowed to turn round and impeach that 
judgment on the ground of incompetency of the 
Court passing it when it is sought to be enforced 
in another country. It may be that he voluntarily 
submits to its jurisdiction even when he only 
appears but does not plead to the merits. (R. C. 
Mitter, J.) Chormal Balchand v. Kasturi 
Chand Seraogi. 63 Cal. 1033=63 C.L.J 175= 
40 C.W.N. 591. 

-S. 13— Foreign judgment — Absence of 

jurisdiction—Submission to jurisdiction — What 
constitutes—Inference from conduct of defendant 
during pendency of suit. 

A foreign Court clearly has no jurisdiction to 
pass a decree against a defendant in a personal 
action for money where the defendant on the date 
of the suit is not a resident of the foreign state at 
all, but a resident of British India. But though a 
defendant who remains ex parte does not, by that 
mere fact, submit to the jurisdiction of the 
foreign Court, his conduct both before and after 
the decree is passed may afford evidence of his 
submission to jurisdiction and his intention is 
remaining ex parte. Where in a suit in a foreign 
Court against a defendant residing in British 
India, the plaintiff effects an attachment before 
judgment of moneys belonging to the defendant 
in the hands of a third person, and the defendant 
writes a letter to the plaintiff praying that he may 
be allowed to collect a portion of the money and 
stating that the plaintiff may collect the rest of 
it, and the defendant therefore allows the suit to 
proceed ex parte, there is a submission to juris¬ 
diction of the foreign Court, and the defendant 
cannot at the time of execution object to the 
decree as being without jurisdiction. ( Beasley , 
C.J. and King, J.) Oomer Hajee Ayoob Sait v. 
Tirunavukkarasu Pandaram. 59 Mad 918=162 
I.C. 904=8 RM. 1071=1936 M.W.N. 478=43 
L.W. 607=A.I.R. 1936 Mad. 552=71 M.L.J. 93. 

~ 77 S. 13— Foreign judgment — Conditions of 
validity in British India —Res judicata— Opera¬ 
tion of. 

Before a foreign judgment can be regarded as 
having extra-territorial validity, at least one of 
the following conditions must be satisfied:—(1) 
The defendant should be a subject of the foreign 
country; (2) the defendant should be resident in 
the foreign country at the time when the action 
is begun against him; (3) the defendant must 
have been served with process while temporarily 
present in the foreign country; (4) the defendant 
in his character as plaintiff in the foreign action 
must himself have selected the forum where the 
judgment was given against him ; (5) the defen¬ 
dant must have voluntarily appeared ; or (6) the 
defendant must have contracted to submit to the 
jurisdiction of the foreign Court. A foreign 
judgment may operate as res judicata except in 
the six cases specified in S. 13, C. P. Code, 
and subject to the other conditions specified in 
S. 11, C. P. Code. Where the defendant volun¬ 
tarily submits to the jurisdiction of the foreign 
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Court even if that Court has no jurisdiction over 
him on the ground of his being a resident of 
British India, and consents to have a decree made 
against him. the foregin Court has, upon the well 
recognised “principle of submission’’jurisdiction 
over him, and any decree made by it would be 
given not only territorial recognition but extra¬ 
territorial recognition also by Courts of all 
civilised countries. Such a judgment is clearly a 
judgment of a competent foreign Court, and as 
such is binding on the defendant unless it is sub¬ 
ject to the infirmities specified in S. 13, C. P. 
Code. ( Rangnekar and Mac/Ain, J J .) MallapI'A v. 
Raghavf.ndra. 40 Bom.LR, 77 = 1.L.R. (1938) 
Bom. 16=174 I.C. 615=10 R B. 470=A.I.R. 
1938 Bom. 173. 

-S. 13— Grant of probate and subsequent re¬ 
vocation by foreign Court—Effect of—Proof of 
ivill in British India—If precluded. 

A judgment of a foreign Court granting pro¬ 
bate of a will is conclusive evidence that the 
instrument proved was testamentary according to 
the law ol that foreign country. It proves noth¬ 
ing else. The subsequent revocation of that pro¬ 
bate by that Court proves no more than that the 
instrument before it was not testamentary accor¬ 
ding to the law of that place. Such a judgment 
cannot be treated as a judgment in rent so as to 
make it incumbent on a Court in British India to 
hold that the deceased left no will or died intes¬ 
tate. A Court in British India can still hold that 
the will left by the deceased is true, valid and 
binding in respect of the properties left by him 
in British India, the devolution of which is 
governed by the law of British India; and not by 
the law of the place where the owner of the pro¬ 
perties resided and died. {Burn and K.S. Menon , 
77.) Fatma Kani Ammal v. Sheik Dawood. 
160 I.C. 733=8 R.M. 712=43 L.W. 75=1936 
M.W.N. 82=A.I.R. 1936 Mad. 197. 

-Ss. 13 and 44— Scope—Foreign judgment — 

Decree of Court of Native State transferred for 
execution to British Indian Court—Powers of 
latter—Refusal of execution on ground of decree 
being without jurisdiction—Subsequent suit to 
enforce—Maintainability —Res judicata. 

The analogy of a transferee Court does not 
apply in the case of a British Indian Court to 
which the decree of a Court of Native State is 
sent for execution under S. 44, C. P. Code. A 
decree of a Court of a Native State does not 
cease to be the decree of a foreign Court 
simply because a notification has been issued 
under S. 44, C. P. Code. The provisions of 
the Code relating to transfer of decrees for 
execution apply only to decrees made by British 
Indian Courts and transferred to other British 
Indian Courts. When a notification has there¬ 
fore been issued under S. 44, C. P. Code, with 
respect to decrees of a Native State Court, 
the sole remedy of the plaintiff who has obtained 
a decree in such Native State, is to apply for exe¬ 
cution of his decree and not to institute a suit 
under S. 13 for its enforcement in British India. 
Even if it be held that he has two remedies, c.g., 
to sue under S. 13 or to apply for execution 
under S. 44, the two are of the same nature and 
scope and therefore alternative. If he elects the 
remedy by way of execution, he cannot again sue 
under S. 13. Further when the British Indian 
Court to which the decree of the Court of the 
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Native State is sent for execution refuses execu¬ 
tion holding that the decree is a nullity as having 
not been passed by a Court of competent jurisdic¬ 
tion, such decision is final between the parties and 
■operates as res judicata so as to bar a suit on the 
foreign judgment under S. 13, C. P. Code The 
British Indian Court as executing Court has 
jurisdiction to decide the question whether the 
Court of the Native State is a Court of competent 
jurisdiction. (R.C. Mitter, J.) Chormai. Bal- 
ch \nd v Kasturi Chand Seraogi. 63 Cal. 1033 
=63 C.LJ. 175=40 C.W.N.591. 

-S. 13—Scope— Foreign judgment—Ques¬ 
tion as to validity of will—Decision by foreign 
Court—When conclusive in British India—Lega¬ 
tees in British India— If bound. See Evidence 
Act, S. 41. 40 Bom.L.R 571. 

_S. 13 (a)— Applicability —* Court of com - 

petent jurisdiction”—Suit on mortgage in foreign 
Court—Defendant minor living with husband in 
British India — Husband appointed guardian ad 
litem failing to appear—Appointment of Court 
nazir as guardian — Legality—Decree against 
assets of deceased in hands of defendant—If one 
passed by Court of competent jurisdiction. 

A Court has no jurisdiction to pass any decree 
against the property of the mortgagor ( y way of 
a personal decree) situate outside its jurisdiction. 
A personal decree in a mortgage suit against the 
legal representative of the mortgagor limited to 
the assets of the deceased mortgagor cannot be 
passed so far as such assets are not situate within 
its own jurisdiction ; where the defendant in such 
a suit in a foreign Court, is a minor daughter of 
the deceased living with her husband in British 
India and such defendant does not appear at the 
hearing an ex parte decree passed against her is a 
nullity. The fact that the foreign Court appoints 
its own nazir as the guardian ad litem of the 
minor defendant and that such guardian files a 
written statement contesting the plaintiff’s claim 
would not be sufficient to hold that the defendant 
submitted to the jurisdiction of the Court. The 
foreign Court has no jurisdiction to appoint its 
own nazir as the guardian ad litem , when the 
husband of the minor defendant, who is her de 
jure and de facto guardian has never expressed 
his unwillingness to act as her guardian. The fact 
that he was originally appointed guardian and 
failed to appear would not confer jurisdiction on 
the foreign Court to appoint its own officer as 
guardi in ad litem , so long as the husband does 
not refuse to he guardian, by reason of O. 32, 
R. 4, C. P. Code. The Court by appointing its 
own nazir guardian ad litem acts against the in¬ 
terests of the minor and against natural justice 
by indirectly compelling her to appear in the suit 
by appointing its own officer as guardian ad 
litem. Her appearance is not a voluntary sub¬ 
mission to the jurisdiction of the Court. The ex 
parte decree against the minor is a nullity and 
does not bind the minor, and a suit based on such 
judgment is not maintainable in British India. 

( Lokur.J .) Gajanan Sheshadri v Shantabai. 
187 I.C. 57=12 R B. 404=41 Bom.L R. 818=A. 
I.R, 1939 Bom. 374. 

-S. 13 (a )—Court of competent jurisdiction 

— Competency—How determined — Test—Law of 
foreign state or private international law—Juris¬ 
diction in personal action. 


The question whether a foreign Court is a 
Court of competent jurisdiction within the 
meaning of S. 13 (a). C. P. Code, must be deter¬ 
mined, so far as personal actions are concerned 
not by the territorial law of the foreign state! 
but by the rules of Private International Law. 
A foreign Court has jurisdiction in personal 
actions in an international sense in the following 
cases, viz., (T) where the defendant is the sub¬ 
jectof the foreign country in which the judgment 
is obtained; (2) where the defendant is the sub¬ 
ject of that foreign country when the action is 
commenced; (3) where the defendant, in the 
character of a plaintiff, has selected the former 
in which he is afterwards sued; (4) where the 
defendant has voluntarily appeared in the foreign 

Court and submitted to its jurisdiction; and (5) 

where the defendant has contracted to submit 
himself to the foreign forum in which the judg¬ 
ment is obtained. There may be also another 
class of cases in which the foreign Court would 
have jurisdiction, i e., where the defendant has 
real estate within the foreign jurisdiction in 
respect of which the cause of action has arisen 
during his stay within that jurisdiction. Unless 
a defendant falls within one or other of these 
possible cases, the foreign Court has no jurisdic¬ 
tion to entertain and decide a personal action 
against him, and its judgment would not be that 
of a Court of competent jurisdiction within the 
meaning of S. 13 (a). ( R. C. Mitter, J.) Chor- 
mal Balchand v Kasturi Champ Sf.raogi. 63 
Cal. 1033=63 C.LJ. 175=40 C W N. 591. 

-S, 13 fa) — Court of competent jurisdiction 

—Test of—Power of British Indian Court in suit 
on foreign judgment. 

Whether a foreign Court is or is not a Court of 
competent jurisdiction is to be determined by 
principles of international law. Ordinarily it is 
not open to the Courts in British India to sit in 
appeal over a foreign judgment, and to refuse to 
recognise a foreign judgment because it proceeds 
on grounds which would not be adequate in 
British India unless it offends against the rules 
of S. 13, C. P. Code. ( Rangnekar and Mackltn, 
//.) Mallappa v. Raghavendra. I L.R. (1938) 
Bom. 16=174 I C. 615=10 R.B. 470=40 Bom. 
L.R 77=A.I.R. 1938 Bom. 173. 


-S. 13 (a )—Foreign Court —Ex parte judg¬ 
ment—Defendant not appearing — Ex e cut ability 
in British India—Submission to jurisdiction — 
What amounts to—Defendant owning business in 
foreign state and filing suits in foreign Court on 
prior occasions—If submission to jurisdiction. 

If the defendant in a foreign suit has appeared 
before the foreign Court in the suit, thus recog¬ 
nising the jurisdiction of the Court, he cannot 
afterwards in proceedings in execution of the 
decree, taken in British India, be heard to say 
that the foreign Court had no jurisdiction. But 
the mere fact that a party has once appeared 
before the foreign Court in the character of 
plaintiff is not sufficient to regard him for ever 
afterwards as having submitted to the jurisdic¬ 
tion of the foreign Court in any subsequent 
action, by any person or upon any cause of action, 
which may be brought against him. The fact 
that a party has got a business in a foreign 
territory, and has filed suits in the Court of that 
foreign territory before is no reason for coming 
to the conclusion that he has submitted to its 
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jurisdiction in respect of a suit instituted against 
him later on in that Court, in which he never 
appears at all. The ex parte decree passed 
against him in such a case, although it may be 
•executed against movable or immovable property 
possessed by him within the limits of the foreign 
Court’s jurisdiction is not executable against him 
in British India. ( Cornish , J .) Thirunavuk- 
karasu Pandaram v. Parasurama Aiyar. 167 
I.C. 13=9 R.M. 444=1936 M.W.N. 1165=44 L. 
W. 752=A.I.R. 1937 Mad. 97=71 M.L.J. 838. 


-S. 13 (b)— Applicability—Test—"Given on 

■the merits of the case”—Meaning of. 

The test to determine whether a foreign judg¬ 
ment was given on the merits is to find out 
whether it was given as a'penalty for any conduct 
of the defendant or whether it is based on a 
consideration of the truth or otherwise of the 
plaintiff's case on the evidence. Where the 
foreign Court has given a decree to the plaintiff 
not because the defendant was unrepresented or 
that he did not raise any objection to the 
plaintiff’s claim, but it considered the plaintiff’s 
claim on its merits, and after taking evidence it 
came to the conclusion that the claim was proved, 
the suit must be held to have been disposed of on 
the merits and the defendant cannot get the 
benefit of the exception contained in Cl. (6) of 

S. 13, C- P. Code. ( Lokur, J.) Gajanan 
Sheshadri v. Shantarai. 187 I.C. 57=12 R.B. 
•404=41 Bom.L.R 818=A.I.R. 1939 Bom. 374. 


-—S. 13 (b)— “Merits of the case”—Power of 

British Indian Court to enquire into. 

One of the objections, among others, to the 
validity of a foreign judgment is that it was not 
given on the merits. Under S. 13 ( b ), C. P. 
Code, the Courts in British India have a right to 
examine the foreign judgment to see whether it 
has been given on the merits. The law in India 
in this respect is more elastic and wider than in 
England. (Rangnekar . and Macklin, JJ.) 
Mallappa v. Raghavendra. I.L.R. (1938) Bom 
16=174 I.C. 615=10 R.B. 470=40 Bom.L R. 77 
=A.I.R. 1938 Bom. 173. 


S* 13 (c) and (f)— Foreign judgment— 
Validity—Refusal to give effect to valid plea o) 

Tes judicata— Disregard of international law— 
Effect of. 

A foreign judgment is impeachable for breach 
<n any of the conditions specified in S. 13, C. P 
Code; and a foreign judgment which totally dis¬ 
regards the comity of nations or which know¬ 
ingly and perversely disregards the rights giver 
to a British subject by the law of his country wif 
not, and cannot, be held to be of any effect ir 
British India. A refusal to give effect to a valid 
plea otres judicata, which a British Court would 
give effect to under the prevailing law in British 
India and a complete disregard of international 
law by ignoring the principle of submission” tc 
jurisdiction which is recognized by all civilizec 
countries would render a foreign judgment of nc 
effect in British India. ( Rangnekar and Macklin 
JJ.) Mallappa v. Raghavendra. I.L.R (1Q38 
1 6 =17 4 I.C. 615=10 R.B. 470=40 Bom 
L.R. 77=A I.R. 1938 Bom. 173. 

I® ‘Court of the lowest grade”— 
Meaning of—If includes village Court governec 

<X94 S 0 P ) e iMX.J.-220 LlM,TAT, ° N ACT ' S - 4 


Q.. D.-6 3 


C. P. CODE (1908), S. 17. 

-S. 17— Advantage conferred by — IVhen can 

be availed of. 

Where a plaintiff has two or more causes of 
action in the suit he can take advantage of the 
provisions of S. 17, C. P. Code, if the joinder of 
such causes of action is permitted by the succeed¬ 
ing provisions of the Code, for instance, 0.1, 
R. 3 and O 2, R. 3. If he cannot do so and the 
joinder of the causes of action is had for multi¬ 
fariousness, then the suit cannot he tried in either 
of the Courts within whose jurisdiction the pro¬ 
perties arc situate. ( Iqbal Ahmad and Bajpai, 
JJ.) Satruhan Singh v. Collector of Gorakh¬ 
pur. 188 I.C. 486=1940 A.L J. 110=13 R.A. 25 
= 1940 A.W.R. (H.C.) 109=A.I R. 1940 All. 205. 

-S. 17— Applicability —Conditions —‘ Courts’ 

— Meaning—Properties situate within the juris¬ 
diction of a British Indian and a foreign Court — 
Jurisdiction. 

S. 17 of the C. P. Code does not confer jurisdic¬ 
tion on a Court unless the defendants are in pos¬ 
session of some property within the jurisdiction 
of that Court. Further, it is necessary for the 
section to apply, that the ‘different Courts’ 
should be Courts in British India. Where a suit 
was for possession of two items of property one 
of which was within the jurisdiction of a British 
Indian Court, while the other was within the 
jurisdiction of a foreign Court. 

Held, that a British Indian Court would have 
no jurisdiction to entertain the suit as regards the 
item of property situated within the jurisdiction 
of the foreign Court. ( Broomfield and Macklin, 
JJ.) Karusinga v. Narsixha. I L.R. (1937) 
Bom. 895=174 I C 116=10 R.B. 426=39 Bom. 
L R. 1287=A.I.R. 1938 Bom. 121. 

-S. 17— Applicability — Courts in Berar — C. 

P. Code, extended to Berar under Indian Foreign 
Jurisdiction Act (1890). 

The Berars are not within the definition of 
‘British India’ in S. 3 (7) of the General Clauses 
Act (1897). The Courts in Berar are foreign 
Courts. The words in S. 17‘within the jurisdic¬ 
tion of different Courts’ mean Courts to which 
the Code applies pro prio vigore and as such, the 
mere fact that the Code has been applied under 
the Foreign Jurisdiction Act, would make no 
difference to the application of S. 17 of the Code. 
(Broomfield and Macklin, JJ.) Karusinga v. 
Narsinha. I.L.R. (1937) Bom. 895=174 I.C. 
116=10 R.B. 426=39 Bom.L.R. 1287=A.I.R. 
1938 Bom. 121. 

--S. 17— Applicability to Courts established 

under Bengal, Agra and Assam Civil Courts Act. 

The C. P. Code, including S. 17, extends to 
Courts established under the Bengal, Agra and 
Assam Civil Courts Act. (Sir Shadi, Lai.) 
Nrisingha Charan Nandy v. Rajniti Prasad 
Singh. 63 I.A. 311=15 Pat. 567=163 I.C. 49 
=40 C.W.N. 1061=38 Bom L.R. 768=44 L.W. 
88=8 R.P.C 301=17 Pat.L.T. 461=63 C.L.J. 
476=1936 All.L.R. 577=1936 O.L.R. 346=1936 
P.W.N. 483=A.I.R. 1936 P.C. 189=71 M.L.J. 
60 (P.C ). 

-S. 17— Choice under — When available. 

The choice given by S. 17 can be utilised only if 
the C P. Code applies to both the Courts. (Sir 
Shadi Lai.) Nrisingha Charan Nandy v . 
Rajniti Prasad Singh. 63 I.A. 311=15 P a t* 
567=163 I.C. 49=40 C.W N. 1061=38 Bom L 
R. 768=44 L.W. 88=8 R.P.C. 301=17 Pat.L.T i 
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461=1936 All.L.R, 577=1936 OL.R. 346= 
1936 P.W.N 483=63 C.L.J. 476=A.I.R. 1936 P. 
C. 189=71 M.L.J. 60 (P.C.). 

-S. 17— Suit in respect of house and land in 

Court within whose jurisdiction house alone is 
situate—Appeal from decree filed in proper Court 
—Claim in respect of house abandoned in appeal — 
Appeal relating only to land which does not lie 
within jurisdiction of appellate Court — Appeal, if 
can be heard. 

Where a suit in respect of a house and certain 
land was filed in a Court within whose jurisdic¬ 
tion the house alone was situate and an appeal 
from the decree in the suit was filed in the Court 
to which appeals lie from the decrees of that 
Court, the fact that the plaintiff abandoned his 
claim in respect of the house in appeal and the 
appeal related only to the land which did not lie 
within the jurisdiction of the appellate Court 
would not affect the jurisdiction of that Court 
to hear the appeal. (Zia-ul-Hasan and Smith, JJ ) 
Sundar Lal v. Gur Saran Lal. 172 I.C. 637= 
1938 O A. 34=1938 O.L R. 14=10 R.O. 187= 
1938 O.W.N. 104=A.I.R. 1938 Oudh 65. 

_Ss. 19 and 20— Applicability — Wrongful 

receipt by defendant of money belonging to plain - 
tiff—Suit in respect of—Option of plaintiff — 

Jurisdiction. 

Where the defendant has, by means of a tort, 
become possessed of a sum of money at the 
expense of the plaintiff, the plaintiff may elect to 
sue either for damages for tort, or for the reco¬ 
very of the money wrongfully obtained by the 
defendant; the latter, i. e., an action for money 
had and received by the defendant to the use of 
the plaintiff, is based on an implied contract of 
agency, the defendant being fictitiously assumed 
to have rightfully received the money as the 
plaintiff’s agent and to have failed to pay it over 
to his principal, the plaintiff. In the former case 
jurisdiction would be determined by S- 19, C. P. 
Code, and in the latter by S 20 (Davis, J.C. 
and Lobo , A. J.C.) Mulsing Doui.atram v. 
Fatehchand Anraj. 30 S.L.R, 182=166 I.C. 
347=9 R S. 138=A I.R. 1936 Sind 229. 

--Ss. 19 and 20— Scope—Suit in tort for 

wrongful conversion of Hundi— Cause of action — 
Jurisdiction—Place of suing. 

S. 20 is subject to the limitations of S. 19 of the 
Code. An action in tort for wrongful conversion 
of a hundi, is subject to the rule laid down in 
S. 19, and must be instituted in the Court within 
the limits of whose jurisdiction the wrongful act 
is done or the defendants wrongdoers reside or 
carry on business or personally work for gain. 
The Court within whose jurisdiction the hundi is 
endorsed over to the plaintiff will not have juris¬ 
diction to entertain the suit when it is one in tort. 
If the suit, however, is one for money received 
upon an implied contract, the position would be 
different, for in that case S. 20 would determine 
jurisdiction. (Davis, J. C. and Lobo, A.J.C .) 
Mui-Singh Doulatram v. Fatehchand Anraj. 
30 S.L R. 182=166 I.C. 347=9 R.S. 138=AI.R. 

1936 Sind 229. ^ 

_ S. 20—Banker and customer—Suit by fixed 

denositor for repayment—Forum. See Banker 
and Customer. 1940 A.W.R. (H.C.) 72. 

——S. 20—“ Carry on business’ ’— Insurance 
Company having office at B making contract of 
. indemnity at B— Amount payable thereunder also 


to be paid at B —Sub-agency at K— Agent autho¬ 
rized merely to take orders and transmit toB for 
acceptance If carries on business at K. 

An insurance company having its office at B 
made a contract of indemnity at B. The amount 
to be paid thereunder was also to be paid at B 
only. 1 he company had a sub-agency at K. 

he a & e nt had no power to accept any offer 
and all he could do was to canvass business 
which was accepted by the company at B. Even 
where premia were forwarded through him they 
were accepted by the company at B. The agent 
got commission on the business canvassed by him 
and nothing more in the shape of office allowance 
or otherwise. 

Held, that the company could not be deemed to 
carry on business at K and hence the Court at K 
had no jurisdiction to try a suit based on a policy 
issued at B. (Rupchand Bilaram, A.J C.) Hasi 

^INDUSTRIAL AND PRUDENTIAL ASSURANCE Co. 

167 I.C. 669=9 R.S. 202=A I.R. 1937 Sind 17. 
“ S. 20 —"Carry on business”—Meaning of — 
Firm abroad having agent in India—Agent secur¬ 
ing orders for firm and looking after its contracts 
and getting commission on business done by him— 
Firm—If carries on business in India. 

A firm having an office at a place at which a 
partner or manager is in control of the business 
carried on can be considered to carry on business 
at that place. But if a firm has only an office 
where business for the firm is done by an agent, 
the question whether it carries on business at that 
place depends on the authority and powers of the 
agent. If the agent has authority merely to take 
orders and to transmit them to his firm or show 
samples, it is not carrying on business. If, how¬ 
ever, he has power to conclude contracts binding 
on his principal firm on his own initiative for and 
on behalf of the firm, that could be sufficient. He 
must be an agent in the strict and correct sense of 
the term. Business done through a commission 
agent or brother or general agent is insufficient 
and cannot constitute carrying on business as 
contemplated by S. 20. C. P. Code. An agent who 
secures orders for a firm abroad and looks after 
the contracts of the firm, and is remunerated by 
a commission on the business done by him, is not 
an agent in the strict and correct sense of the 
term, and the firm whom he represents cannot be 
consequently considered as carrying on business 
at the place where the agent works and does his 
business. (Rupchand Bilaram, A.J.C.) Fleming 
Shaw & Co. v. Bahadur & Co. 29 S.L.R. 292= 
164 I.C. 1015=9 R.S. 83=A.I.R. 1936 Sind 121. 

-S. 20— Carry on business — Partnership con¬ 
tract by P and D firms with head offices at Calcutta 
—P firm having branch in Muzaffarpur district— 
Contract that jute be purchased by P at K in 
Muzaffarpur and sold at Calcutta by D—Suit by 
P for dissolution and accounts—Jurisdiction of 
Muzaffurpur Court. 

A contract of partnership was entered into by 
P firm with D firm both of whom had their head 
offices at Calcutta. The P firm had a branch in 
the district of Muzaffarpur; the contract was 
that jute was to be purchased by the P firm at K 
in the Muzaffarpur district; and was to be sent to 
Calcutta to the D firm for sale. A suit for dis¬ 
solution of partnership and rendition of accounts 
was instituted in the Muzaffarpur Court by the 
P firm; accounts of partnership, i.e., the accounts 
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of sale and of profit and loss of the business 
were kept at Calcutta. 

Held , that the purchase of jute for the purposes 
of business could not necessarily be the earning 
on of the business of the partnership. Hence 
there was no place of business of the partnership 
in Muzaffarpur, but it was at Calcutta where the 
accounts were maintained. Therefore Muzaffar¬ 
pur Court had no jurisdiction to try the suit. A. 
I.R. 1926 Mad. 427, Dist. ( Macpherson and 
Mahomed Noor. JJ.) Raghunath Rai Rambilas 
v. Surajmal Nacarmal. 160 I.C. 353=8 R P. 
359=A.1.R. 1936 Pat. 6. 

-S. 20— Cause of action—Agent supplying 

goods to principal—Suit in respect of — Jurisdic¬ 
tion of Court at agent’s place of business. 

The agent is entitled to file a suit for recovery 
of the amount due to him in respect of the busi¬ 
ness done by him as agent at the place where he 
carries on his business. The presumption in such 
cases is that a part of the cause of action arises 
in the place where the agent carries on his busi¬ 
ness as he is rtquired to do a part of the work of 
agency in that place. Where firm A carrjing on 
business at Shikarpur as commission agent of 
firm B at Amritsar, gave instructions to their 
(A s) branch at Duzdap to buy the goods on ac¬ 
count of B and forward them to B on account of 
firm A. 

Held, that the firm A and not its branch at 
Duzdap had the right to sue for commission for 
the goods supplied and hence it was within the 
competence of A firm to file a suit at Shikarpur, 
where it carried on business and from where it 
placed the oider of B as its commission agent. 
(Lobo, A.J.C ) Thakurdas Mule hand v. 
Uttamsinc. 173 I.C. 62=10 R S. 194=A.I.R. 
1937 Sind 317. 

S. 20 —Cause of action—Agreement to pay 


maintenance—-Absence of recital as to place of 
payment—Suit at promisee’s place of residence — 
Maintainability. 

A suit by a lady against her father-in-law and 
her hurband on a written agreement entered into 
at Lucknow, to pa> her a monthly allowance of 
Rs. 10 if her husband failed to pay her this 
allowance in the event of her husband’s turning 
her out, was brought at Khandwa where plaintiff 
resided. 

Held, that Khandwa Court had jurisdiction to 
entertain the suit against both of them as there 
was no express agreement to pay her at any parti¬ 
cular place and as they were under an implied 
obligation to find the creditor and pay her 
where they found her. (Pollock, J.) Mt. 
Kaniji Johra v. Raja Hussain. I.L.R. (1937) 
Nag 97=167 I.C. 700=9 R.N. 201=A.I.R. 1937 
Nag. 39. 

- - S. 20— Cause of action—Contract of insur¬ 
ance against burglary—If arises in place uhere 
burglary takes place. 

Where a person gets certain ornaments insured 
with a compan> for a certain sum with a 
guarantee that if the articles be lost by burglary 
the company should make good such loss or 
damage not exceedirg ihe sum specified, part of 
the cause of action for a suit based on the con¬ 
tract arises at the place where the burglary lakes 
place. (Sulaimon, C J. and Bajpai, J .) Guardian 
Assurance Ompany, Ltd. v. Shiva angai. 
Singh, 167 I.C. 897=9 R.A. 585=1937 A.L.J. 


C. P. CODE (1908), S. 20. 

98=1.LR. (1937) All. 234=1937 A L.R. 265= 
1937 A.W.R. 52=A.I R. 1937 All. 208. 

-S. 20— Cause of action—Insurance company 

having head office at Calcutta—Agent at Crude 
securing proposal and effecting policy—Policy 
accepted and money payable at Calcutta—Death 
of assured at Bangalore—Suit in Court having 
jurisdiction over Erode—Jurisdiction of latter 
Court—Cause of action— IVhere arises. 

An Insurance Company having its head office at 
Calcutta had an agent at Erode within the limits 
of the juri.'diciion of the Coimbatore Subordi¬ 
nate Judge’s Court, whom it authorised to can¬ 
vass proposals for insurance ; but the agent was 
not authorised to accept any proposal. In the 
course of his agency he secured a proposal, got 
the proposal form correctly filled up, and sent it 
to the head office at Calcutta for disposal. The 
policy was accepted by the company at Calcutta. 
1 he money was payable at Calcutta only. The 
assured died at Bangalore and his widow sued the 
company for the policy amount in the Subordi¬ 
nate Judge’s Court of Coimbatore within w'hose 
jurisdiction was Erode. 

Held. (0 that until the proposal reached the 
head office of the company at Calcutta there was 
no offer, and therefore the offer was made at 
Calcutta and accepted at Calcutta; and the policy 
money being also pa}able at Calcutta the cause of 
action arose wholly in Calcutta ; (ii) that though 
a part of the cause of action arose at Bangalore 
where the assured died, that did not confer any 
jurisdiction on the Coimbatore Court; (Hi) and 
that no part of the cause of action having arisen 
at Erode within the jurisdiction of the Coimba¬ 
tore Court, the latter had no jurisdiction to 
entertain or decide the suit. (Cornish and King, 
JJ.) Bengal Insurance and RealProeerty Co., 
Ltd. v. Velayammal. I.L.R. (1937) Mad. 990= 
1937 M.W.N. 303=45 L.W. 616=170 I.C. 279= 
10 R M. 170 =A.I.R. 1937 Mad. 571. 


-S. 20— 'Cause of action ’— Interpretation. 

The Court must attribute to the expression 
‘cause of action’ in S. 20 (c) of the present Code 
of 1908 the ordinary meaning applied to it, and 
not confine it within the narrow categories which 
were specified in the amending Act of 18h8 which 
had Leen intentionally remold by the Legisla¬ 
ture* The words should be understood to mean 
as denned in the English Courts and accepted in 
India. (Sulamian, C J. and Bajpoi, J.) Guardian 
Assurance Co., Ltd. v. Shiva Mancal Sinch. 
I.L.R. (1937) All 234=167 I.C. 897=9 R.A. 585 
= 1937 A.L.J. 98=1937 A L.R. 265=1937 A.W. 
R. 52=A.I.R. 1937 All. 208. 


-S. 20 —"Cause of action ”■— Meaning — Terri¬ 
torial jurisdiction—Test. 

A cause of action consists of the entire set of 
facts which gave rise io a cla m. It includes 
everything which, if not proved, gives the 
defendant an immediate Tight to judgment. It 
includes every fact w hich is material to he proved 
to entitle the plaintiff to succetd. A liquidator 
of a Co-operative Credit Society at Midnapore 
sent a registered letter to a member residing at 
Alipore demarding money due by the member to 
the Society. The member instituted a suit in 
Alipore Court claiming that he had long ago 
ceased to be a member and was not liable for any 
debt to the Society. The Alipore Court holding 
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that cause of action arose within its jurisdiction 
entertained the suit. 

Held, that the plaintiff, in order to succeed in 
the suit, had only to show that the assessment 
made upon him by the liquidator was wrong. As 
soon as he had proved it, he would be entitled to 
succeed. It was not necessary for him to prove 
that he received a registered letter of demand. 
The Alipore Court therefore was wrong in hold¬ 
ing that there was territorial jurisdiction of 
Alipore in the suit. The suit should have been 
laid at Midnapore. ( M. C. Chose, J.) Beni 
Madhab Sikdar v. Sarat Chandra Jana. 176 
I.C. 221=11 R.C. 54=A.I.R. 1937 Cal. 643. 

--S. 20— Cause of action—Meaning of. 

The term “cause of action” means every fact 
■which, if traversed, it would become necessary for 
the plaintiff to prove in order to support his right 
to the judgment of the Court. It is. in other 
words, a bundle of essential facts, which it is 
necessary for the plaintiff to prove before he can 
succeed in the suit. (Davis, J.C. and Lob 0 , A.J. 
C.) Mulsing Doueatram v. Fatf.hchand Anraj. 
30 S.L.R. 182=166 I.C. 347=9 R.S. 138=A.I.R. 
1936 Sind 229. 

— S. 20— Cause of action—Promissory note 
payable on demand—Promissory note handed over 
to promisee at B— Promisee resident at Ai— 
Court at M—Jurisdiction of. 

Where a promissory note, payable on demand, 
describes the promisee as resident of M, but the 
note is handed over to the promisee at B, it can¬ 
not be implied in such circumstances that there is 
any promise to pay at the place of the promisee's 
residence. As the demand to pay can be made 
only at B, and as the promisor is not bound to 
pay till such demand is made, no cause of action 
arises at M and therefore the Court at M has no 
jurisdiction to entertain a suit on such a promis¬ 
sory note. (Pollock, J) Jankiram v. Bhaulal. 
171 I.C. 278=10 R.N. 108=A.I.R. 1937 Nag. 
241. 

-S. 20— Cause of action—Restitution of 

conjugal rights—Suit by Hindu husband against 
wife and wife’s father — Forum. 

A Hindu husband is entitled to maintain a suit 
against his wife for restitution of conjugal rights 
in the Court having jurisdiction at the place 
where he lives. It is the breach, without lawful 
cause, of the wife’s duty to live with her hus¬ 
band that gives rise to the cause of action, and 
the fact that the wife has not previously lived 
with her husband at that place, or that she lives 
elsewhere or that the marriage which has not 
been consummated took place elsewhere, makes 
no difference. The breach is committed at the 
place where the husband is living as that is the 
place where the wife should live. But the suit so 
far as it is against the wife’s father for an injunc¬ 
tion to restrain him from preventing his daughter 
to return to the plaintiff, cannot be maintained at 
the place of the husband's residence, when the 
father lives beyond the jurisdiction of the Court 
of that place (Beasley, C.J. and Stodart, J.) 
Vfnugopal Naidu v. Lakshmi Ammal. 59 Mad. 
392=161 1 C. 485=8 R.M. 832=43 L W. 307= 
1936 M.W.N. 19=A,I.R. 1936 Mad. 288=70 M. 
L.J. 288. 

-S. 20— Cause of action—Suit for price of 

goods supplied—Court disallowing part of claim 
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as arising outside its jurisdiction—Absence of plea 
of want of /urisdiction — Effect. ’ P 

a „i" £ | ,d0r , br0U , ght a su “ t0 recove r certain 
uTth^n 1 ,! • due J - or - sup , ply o£ goods at places 

ar mif eH tw'.l dlC V° n ° f the Court - The vendee 

admitted that the places were within jurisdiction 
of the Court but denied to have made any pur- 
cnase. The Court, however, found that apart 
of the claim arose outside British India and hence 

d w /°/ Wed 1 ie c,a,m to that extent. 

rtc/d that the Court ought not to have dis- 
a owed part of the claim as there was no plea 
that part of the claim arose outside British India 
and hence there was no necessity to take evidence 
on that point. But even assuming that the vendee 

iad iS t Sen /° take such P^ ea ' payment made 
could have been appropriated by the vendor to¬ 
wards part of the claim arising outside British 
India even at the last moment. Therefore the 
Court was wrong in disallowing that part of the 
claim. (Pollock, J.) Raghunathji Piroolal v. 
Kisanlal Tulsiram. 168 I.C. 714=9 R.N. 268 
=A.I.R. 1937 Nag. 94. 

j 20 Cause of action—Suit to set aside 

decree as having been fraudulently obtained after 
declaring it illegal, fraudulent and a nullity — 
Decree obtained at one place—Suit to set aside in 
another place—Jurisdiction of Court at latter 
place—Proper forum. 

Plaintiffs who resided and carried on business 
within the jurisdiction of the Subordinate 
Judge's Court, at 5 executed a mortgage in 
favour of the defendants who were residing and 
carrying on business in Bombay the properties 
mortgaged being situate in S. The defendants 
sued on the mortgage in the High Court of Bom¬ 
bay ana got an ex parte preliminary decree. 
Thereafter, they caused a notice to be sent 
through their attorney to the plaintiffs, by which 
the plaintiffs were informed that the Bombay 
High Court would be moved for certain reliefs in 
the matter of sale of the mortgaged properties. 
The plaintiffs received this notice on 15—3—1939 
and on 17—3 1939, they instituted a suit in the 
Subordinate Judge's Court at .S\ for a declaration 
that the decree obtained by the defendants at 
Bombay was illegal, fraudulent and a nullity, and 
was liable to be set aside and for an order to set 
aside the decree. The Subordinate Judge of S 
returned the plaint for presentation to the proper 
Court on the ground that he had no territorial 
jurisdiction to entertain it. 

Held, (I) that the receipt of the notice by the 
plaintiffs on 15—3—1939 was no part of the cause 
of action for the suit at all, and could not possi¬ 
bly change the venue of trial to S ; (2) that the 
cause of action set up in the plaint, vis., the frau¬ 
dulent obtaining of the decree, was a matter 
which was done in Bombay; (3) that there being 
no definite allegation in the plaint which could 
constitute a cause of action arising at S, the Sub¬ 
ordinate Judge of S' was right in returning the 
plaint, the place where the plaintiffs’ cause of 
action arose being Bombay. (Rowland and 
Chatterjea, JJ.) Sampat Lall v. Kaluram Brij- 
mohan. 21 Pat.L.T. 259=A.I.R. 1940 Pat. 
444. 

--S. 20 —Commission agency business—Suit 

by principal against agent—Forum. 

In the case of a commission agency business, a 
suit by the principal against the agent can be ins- 
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tituted under Cl. (c) of S. 20, either where the 
contract was made or where the accounts are to 
be rendered and payment is to be made. (Dunk- 
ley, J.) Annamalai Chettyar v. Daw Hnin U. 
163 I.C.397 (2)=9 R.R. 9=A.I.R. 1936 Rang. 
251. 

-Ss. 20, 23 and 151 —Leave granted under 

S. 20(b) without notice to opposite party — Ob¬ 
jections against sucn leave—If can be heard. 

Wnere leave under S. 20 ( b) is granted without 
issuing notice to the opposite party, the Court 
cannot hear objection against such leave by exer¬ 
cising its inherent jurisdiction and pass orders in 
the ends of justice, as the opposite party can 
approach the Court for an order under S. 23 (3), 
which is the proper remedy for him. ( Almond, 
J.C. and Mir Ahmad , /.) Bhagwan Das v. 
Kishan Chand. 174 I.C. 815=10 R.Pesh. 74= 
A.I.R. 1938 Pesh. 15. 

S. 20— Lease — Lands outside Madras City 
Lease executed and registered outside — Agree¬ 
ment of lease in Madras and lessor resident in 
Madras -Place of payment of rent not specified — 
Intention of parties—Suit in Madras — Maintain¬ 
ability-Contract Act, S. 49. 

. U trom the circumstances a contract is entered 
into, it is reasonable to infer that the intention of 
the parties was that performance was to be in a 
certain place, that inference should be drawn 
whether the rule of the English Common Law 
which requires the debtor to seek the creditor 
applies or not to India. Under S. 49 of the Con¬ 
tract Act, it is the duty of the promisor when no 
place is fixed in the contract for the performance , 
k/* a Pply to the promisee to appoint a reason¬ 
able place for performance of the promise and to 

perform it at such place. Disregard or neglect 
by him to perform this statutory duty imposed 
on him cannot better his position. The S. P. G. , 
Mission having its local office in the City of 
Madras had certain lands in Shiyali taluk in Tan- 
jore District. An agreement for leasing the 
lands to the defendant was entered into in 
Madras. The defendant executed a counter-part 
of lease in favour of the Superintendent of the i 
Mission who resided in Madras and who was! 
described as such in the lease. But the lea<e deed 
itse f was executed and registered in Shiyali 
taluk. 1 he rent was fixed in cash. The lease, 
however, did not fix any specific place where pay¬ 
ment was to be made. A suit for rent was insti¬ 
tuted in the City Civil Court, Madras, but that 
Court returned the plaint holding that it had no 

• UF u j tl0n as thc caU5C °f action did not arise 
in Madras. 

Held, that the intention of the parties must 
have been that the payment of rent was to be 
made in Madras which was the place where the 

local office of the Mission wassituated and where 
the Superintendent lived. The cause of action 
therefore arose whoHy or partly in Madras under 
. .if)' .C- f • Code, and the City Civil Court had 

jurisdiction to entertain the suit. ( Pandrang 
Row, J.) Society for the Propagation of the 
CjOSpel v. Sama Rao Naidu. 182 IC 116 — 12 
R.M. 3=1938 M.W.N. 979=48 L.W 438-A I 
R. 1938 Mad. 977. A 1 

T-; s - 20— Leave to sue—Granting of—Consi* 

aerations. 

The leave under S. 20 ( b ) cannot be given arbit¬ 
rarily and when the defendants who reside out- 
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side jurisdiction do not appear the Court is bound 
to consider their position before granting leave, 
lhis obligation is in no way lessened when they 
do appear anti object and especially when the ob¬ 
jecting defendant seems to be the real person 
against whom the plaintiff wants to proceed, 
(Vivian Bose, J.) Dalsukh Nathmal v. Moii- 
i al. 182 I.C. 842=12 R.N. 29=A.I R. 1938 
Nag. 262. 

— - S. 20— Leave under — (Hunt of — Effect — 
S uit on same cause of action against many defen¬ 
dants Some resident beyond Court's jurisdiction 
and one outside British India—Suit instituted 
after obtaining leave of Court — Decree — l/alidity 

Sutt by non-resident foreigner to declare decree 
void Competency — Propriety of grant of leave 
—If can be challenged. 

There is no reason to read Cl. (b) of S. 20, C.I\ 
Code, as limited to persons merely residing out- 
side the limits of the territorial jurisdiction of 
the Court but within British India, when in some 
respects the Code is to be construed as giving 
jurisdiction to British Indian Courts even in 
actions in personam as against non-resident forei¬ 
gners. In the case of suit against a number of 
defendants, some of whom are not resident with¬ 
in the limits of the jurisdiction of the Court, and 
one of whom is resident beyond British India, the 
cause of action being the same as against all of 
them, where leave has been obtained under S. 20 
(0) of the C. P. Code to implead them in the suit, 
the suit is properly instituted against all the 
defendants including those resident beyond the 
Court s jurisdiction, and it makes no difference 
^ r _^ ,a f purpose whether these latter are residents 
ot British India though outside the local limits of 
the Court s jurisdiction or are persons residing 
outside British India. The decree passed in the 
suit cannot be attacked in a subsequent suit as 
being void for want of jurisdiction as against the 
non-resident foreigner. ' Any argument as to 
whether the leave was or was not properly grant¬ 
ed under S. 20 (6), C. P. Code, in the particular 
circumstances is not one which can be advanced 
in a separate suit attacking the validity of the 
decree passed in that suit. ( Varadacliariar and 
Horwill, JJ.) Swaminathan Chettiar v. Soma- 
sunuaram C HET1,AR . I.L.R. (1938) Mad. 1080 

= 1 , 8 .. 1 i C i” 7 = n P' 845=47 L W. 552=1938 
M.W.N. ^558=A.I R. 1938 Mad. 731. 

———S 20 Place of suing — Commission agent 

trecled to sell goods—Agent intimating terms of 

^ U \\nf SS Q,U * as ^ ln 9 for custom. 

When a merchant or commission agent sends 
nis quotations or terms of business to other 
peop e it is merely an intimation on his part of his 
readiness to transact business with them on those 
terms. Where a merchant residing in Hoshanga- 
Dacl District asked, by correspondence, a commis- 
sion agent in Bombay what his charges were for* 
selling coal and the commission agent wrote a 
letter stating his charges in detail arid saying “let 
us have your transaction once. Then you shall 
have reliance on us.” 

Held, that the letter written by the commissio-i 
agent stating the terms on which he did business 
was not an offer but an invitation of offer. The 
fact that the letter included the words “let us 
have your transaction once” would not convert it 
into an offer to be bound by acceptance for there 
had been no indication up till then what business 



ioo4 


I00 3 QUINQUENNIAL DIGEST, 1936—1940 


C.P. CODE (1908), S. 20 . 

the merchant residing in Hoshangabad wished to 
transact. The cause of action therefore did not 

?2 se ?* n ^ os ^ an S a bad District but in Bombay. 
(Pollock , J.) Shyamsundf.r Ramdas v. Abdul 
S attar. 173 I.C. 943=10 R,N. 331=A.I.R. 1938 
Nag. 186. 

--*S. 20— Place of suing — Promissory note 

signed at one place—Delivery at another place — 
Forum. 

A suit was instituted in the Lahore Court by a 
Bank of Lahore on the basis of a pronote execut - 
ed by A, B, C and D. A signed the pronote at 
Nawansher in the Hazara District and sent it to 
C at Lahore. B under C’s instructions delivered 
it to the Bank. 

Held, that the delivery was made by B with 
implied authority of A and therefore Lahore 
Court had jurisdiction to try the suit against/l. 
(Bhide, J.) Punjab Co-operative Bank v. Lala 
Ishar Das. 175 I.C. 153=10 R.L. 695=40 P.L. 

R. 134=A.I.R. 1937 Lah. 800. 

-S. 20 —Principal and agent—Suit for ac¬ 
counts by principal against agent—Cause of action 
—Place of business of agent or of principal. 

It cannot be laid down absolutely that the prin¬ 
ciple that the debtor is bound to seek out his cre¬ 
ditor and pay his debt is applicable in India 
even for the purpose of determining the local 
jurisdiction of a particular Court to entertain a 
suit. Assuming that that rule of English law 
either in terms or by analogy could be applied in 
India, it cannot be extended to a case not arising 
out of the relationship of debtor and creditor, as 
for example, a contract of agency. Where a per¬ 
son employs an agent to do acts for him at a 
particular place, the legitimate inference is that 
the contract is to be performed at that place. 

S. 213 of the Contract Act cannot be read as laying 
down that the agent should render accounts at the 
principal’s place. The principal has to demand 
accounts at the agent’s f>lace of business. A suit 
by a principal against his agent for accounts 
should therefore be instituted at a Court having 
jurisdiction over the place of business of the 
agent. (Varadachariar, J .) Audtnarayana Rao 
v. Lakshminarayana Rao. 1940 M.W.N. 254 
=51 L.W. 747=A.I.R. 1940 Mad. 588=(1940) 1 
M.L J 558. 

--—S. 20— Residence — Abandonment — Burden 

of proof. 

Wh'-re a person actually and voluntarily retains 
his residence at X and has not abandoned it, but 
he occasionally goes to another place for business, 
the Civil Courts at X have jurisdiction to try suits 
concerning that person. The onus of proving that 
he has abandoned his residence at X lies on him 
who so alleges. (Jai Lai, J.) Ram Das v. Lachh- 
man Das. 169 I.C. 321=9 R.L. 733=A.I.R. 
1936 Lah. 853. 

• - S. 20 —Suit for accounts against commis¬ 

sion agent—Place of suing. 

The general rule is that a suit for accounts 
against a commission agent must be filed at the 
place where the commission agent works. ( Tek 
Chand, J.) Ram Ditta Mal-Sant Lal v. Seth 
Jot Ram-Kidar Nath. 188 I C. 299=12 R.L. 
518=42 P L.R. 203=A I R. 1940 Lah. 171. 

-—S. 20— Suit against agent for amount due — 

Cause of action—Where arises. 

An Insurance Company having its office at 
Lahore appointed certain person working at 
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Meerut as the chief agent for Rajputanaand Bun- 
delkhand area. The appointment was made at 
Lahore and all the payments were to be made at 
Lahore and all accounts were to be rendered at 
Lahore. Subsequently disputes arose between 
the parties and the appointment was cancelled. 
The company instituted suit at Lahore against 
the agent for recovery of certain sum due by the 
agent. 

Held, that cause of action arose at Lahore and 
the Court at Lahore had jurisdiction to try the 
latter suit. (Din Mahomed. J.) Lakshmi Insu¬ 
rance Co., Ltd. v. B. K. Kaula. A.I.R. 1940 
Lah. 85. 

-S. 20— Suit against resident of Indian State 

—Decree, if effective in that State. 

An Indian State, like the Bhcpal State, whose 
Legislature is not subject to the Legislature of 
British India is a distinct and separate political 
entity. Such a State is, therefore, a foreign coun¬ 
try in relation to British India within the meaning 
and for the purpose of C. P. Code. S. 20. C. B. 
Code, gives jurisdiction to British Indian Courts 
to pass a decree against residents of such a 
foreign State if the cause of action against them 
arose within the territorial jurisdiction of such 
Courts. But the decree has no effect against 
State subjects within the territorial limits ot that 
Slate and,should be considered an absolute nullity* 
It follows, therefore, that a decree passed by a 
British Indian Court against a subject of the 
Bhopal State who at the time of the commence¬ 
ment of the suit did not reside or carry on 
business within the jurisdiction of such Court 
either personally or through a properly constitut¬ 
ed agent and who did not submit to the jurisdic¬ 
tion of such Court is a nullity, and is not en¬ 
forceable against the defendant in the forum of 
that stale, wherever the cause of action might 
have arisen. (Mahomed Ahmad Khan, C. J) 
Kf.sri Singh v. Har Kunwar Bai. 187 I.C. 19. 

- S. 20— Suit based on loan—Place of suit.. 

Where the suit is not based upon the promis¬ 
sory note but the real basis of the suit is the loan 
in regard to which it was merely incidentally men¬ 
tioned that a promissory note was executed as 
collateral security to such transaction, the English 
doctrine that the debtor must seek his creditor 
for the purpose of making payment in discharge 
of the liability is applicable. The creditor has 
therefore the right of filing the suit in the Court 
within the territorial limits of which the cause of 
action accruing from non payment arises (Mya 
Bu and Mackney, JJ.) Palaniappa Chettyar v. 
Subbiah Chettyar. 172 I.C. 606=10 R.R. 262 
=AI.R. 1937 Rang. 433. 

-S. 20 —Suit on hand-note—Place of suing 

—Place of contract. 

Cause of action for a suit on a hand-no te arises 
either at the place where the transaction takes 
place or where it is agreed to be pertormed. out 
where it is not urged on behalf of the defenaan 
that he was to repay the loan at any place ome 
than the one where th.e transaction was maae, l 
may be taken that the money was to be repai 
the plaintiff where the transaction to ° k P 

(Dhavle J.) Briju Pandey v. Gangu Ahir. 1 

I.C. 569=5 B.R. 777=12 R.P. 26=A.I.R. 

Pat. 294. place 

-S. 20 —Suit for dower—Forum — Place 

where plaintiff resides — Jurisdiction. r 
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A suit on a contract can be instituted in the 
Court which has territorial jurisdiction over the 
place where the contract has to be performed. On 
the principle that when the creditor is residing in 
the realm, the debtor must follow the creditor 
unless there is a different contract between them, 
the place of performance must be taken to be 
the place where the creditor resides. The only 
limitation to the principle is that the creditor must 
reside within the realm. The above principle of 
English law is applicable in India. Where there¬ 
fore a suit for prompt dower by a Mahomedan 
■wife against her husband is instituted in the Court, 
.within whose jurisdiction the wife resides, the 
place of performance must be taken to be the place 
where the plaintiff resides and the Court has 
jurisdiction to entertain the suit. ( R . C. Mitter, 
J.) Tulsiman Bibi v. Abdul Latif Mia. 63 Cal. 
726=161 I.C. 427=8 R.C. 517=40 C.W.N. 392= 
A.I.R. 1936 Cal. 97. 

--S. 21— Applicability—Execution proceed- 

dings. 

S. 21, G P. Code, applies by virtue of S. 141, to 
execution proceedings. An objection relating to 
the territorial jurisdiction of the executing Court 
cannot be raised, therefore, for the first time in 
appeal or revision. ( Din Mohammad , J.) Babu 
Ram v. Hari Kam Daulat Ram. 42 P.L.R. 374. 

--—S. 21— Applicability — Objection as to want 

of jurisdiction in respect of restitution applica¬ 
tion—If falls under S. 21. 

S. 21, C. P. Code, is applicable only to objec¬ 
tions as to want of territorial jurisdiction. It 
does not apply to cases of want of pecuniary 
jurisdiction or of exclusive jurisdiction. Where 
the objection is not as regards want of territorial 
jurisdiction, but that the Court to which an 
application for restitution is presented has no 
jurisdiction in the matter, not being the Court 
which passed the decree in the suit, and that the 
Court which passed the decree has exclusive 
jurisdiction, S. 21, C. P. Code, does not apply. 
(Harries and Rachhpal Singh, J J.) Skinner v. 
Skinner. 1937 A.L.J. 588=1937 A.L.R. 713= 
I.L.R. (1937) All. 670=170 I C. 706=10 R A. 
157=1937 A.W.R 510=A.I.R. 1937 All. 515. 

' 7 S .21 — Applicability—Suit on original side 
of High Court—Failure to object to jurisdiction 
—Effect of. 

S. 21, C. P. Code, can have no application to a 
suit brought on the original side of the High 
Court, which for purposes of jurisdiction, is gov¬ 
erned not by S. 20, C. P. Code, but Q. 12 of the 
Letters Patent. If the Court finds that the con- 
ditions of Cl. 12 of the Letters Patent are not 
satisfied, the High Court would have no jurisdic¬ 
tion and cannot deal with the matter or attempt to 
apply S. 21, C. P. Code. In a case, therefore, 
where the High Court has no jurisdiction under 
Cl. 12 of the Letters Patent, S. 21, C. P. Code, 
cannot give it jurisdiction; and the omission to 
raise the objection as to the jurisdiction at the 
earliest possible opportunity would not preclude 
the defendant from raising it at the appellate 
stage. ( Derbyshire , CJ. and Costello. /.) Maha 
raja Bahadur of Hathwa v. H. E. Beal. 164 I 
C. 907=9 R.C. 308=40 C.W.N. 65. 

j - s - 21— Applicability—Suit to set aside 

decree onground that Court had no territorial 
jurisdiction—If lies. 
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A separate suit would always lie to have a 
decree set aside or to get it declared a nullity on 
the ground that the Court passing the decree had 
no territorial jurisdiction as regards the subject- 
matter of the suit. The provisions of S. 21, C P. 
Code, are inapplicable, as the question does not 
arise before the Appellate or Revisional Court. 
( Mukherjea, J.) Kumar Sarat Kumar Roy v. 
Dharmadas Bhattacharjek. 174 I C. 522=10 
R.C. 685=42 C.W.N. 375=A I.R. 1937 Cal. 
738. 

-S. 21 — Objection to place of suing—If can 

be allowed in revision. 

An objection as to the place of suing cannot be 
allowed in a revisional Court where there has not 
been a consequential failure of justice. (Abdul 
Rashid, J.) G. P. Chatterjf.e v. Dhanpat Mal 
Diwan Chand. 40 P.L.R. 234. 

-S.21 —Preliminary decree for accounts 

Reversal of —Power of appellate Court. 

S. 21, C. P. Code, is no bar to an appellate Court 
reversing a preliminary decree for accounts pass¬ 
ed by a Court of first instance against a commis¬ 
sion agent, when the latter Court has done 
nothing more than deciding the issue of jurisdic¬ 
tion and passing a preliminary decree as a matter 
of course on the defendant admitting that he is 
the accounting party as the real trial of the suit 
is to begin only hereafter when accounts are to be 
taken. (Tek Chand, J.) Firm Ram Ditta Mal- 
Sant Lal v. Firm Seth Jot Ram-Kidar Nath. 
188 If. 2Q9 = 12RL 518=42 P.L.R. 203=A.I. 


R. 1940 Lah. 171. .. . 

-S. 21—Principle of—Applicability . and 

scope—Constructive res judicata as to jurisdic¬ 
tion of Court—Right of party to challenge juris- 
diction of Court cho«en by himself. See C. P. 
Code, S. 11. 1937 M.W.N. 1292. 

-S. 21 —Scope and effect of—Non-compliance 

with Ss. 15 to 20 —If renders decree a nullity. 

S. 21 of the Code makes it abundantly clear that 
non-compliance with the provisions of Ss. 15 to 20 
is, in no way, fatal to the jurisdiction of the 
Court, and does not render the decree passed by a 
Court of competent jurisdiction a mere nullity so 
as to empower the executing Court to refuse to 
execute it on that ground. (Davis, C.J. and Lobo, 
J.) Shingomalv. Khushaldas Firm. A.I.R. 
1940 Sind 150. 


-S. 21— Scope — Jurisdiction—Trial by Court 

without jurisdiction—Interference by appellate 
Court—Prejudice to defendant—Necessity for — 
Proof of. 

Before an appellate Court will interfere with a 
decree on the ground of want of jurisdiction of 
the trial Court to entertain the suit, the defendant 
must show that he has been prejudiced by the 
trial being held within the particular jurisdiction 
and not merely that the objection has been taken 
at the earliest opportunity. (Cornish and King , 
//.) Bengal Insurance and Real Property Co., 
Ltd v. Velayammal. I.L R. (1937) Mad. 990= 
1937 M.W.N. 303=46 L.W. 616=170 I.C. 279= 
10 R.M. 170=A.I.R. 1937 Mad. 571. 

-S. 21 —Scope and applicability. 

It is an established principle of law that in a 
case which the Court is competent to try, if the 
parties without objection join issue and go to 
trial, the defendant cannot subsequently dispute 
its jurisdiction upon the ground that there were 
irregularities in the initial procedure which if 
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residing in Hoshangabad wished to 
. s . * The cause of action therefore did not 
?p S //' / ? shangabad district but in Bombay, 
o ollock * *'•) Shyamsundf.r Ramdas v. Abdul 

Na™l8 6 173 I C 943: = 10 R ' N * 331=A.I.R. 1938 

“7 20— Place of suing — Promissory note 

S Fono Qt ° ne ^ aC€ —delivery at another place— 

A suit was instituted in the Lahore Court by a 
-Bank of Lahore on the basis of a pronote execut * 
ed by A, B, C and D. A signed the pronote at 
XNawansher in the Hazara District and sent it to 

C at Lahore. B under C's instructions delivered 
it to the Bank. 

. Held, that the delivery was made by B with 
implied authority of A and therefore Lahore 
Court had jurisdiction to try the suit against ad. 
(Blude, J.) Punjab Co-operative Bank v. Lala 
Ishar Das. 175 LC. 153=10 R.L. 695=40 P.L 

R. 134=A.I.R. 1937 Lah. 800. 

-S. 20 —Principal and agent—Suit -for ac¬ 
counts by principal against agent—Cause of action 
—Place of business of agent or of principal. 

. ^ cannot be laid down absolutely that the prin¬ 
ciple that the debtor is bound to seek out his cre¬ 
ditor and pay his debt is applicable in India 
even for the purpose of determining the local 
jurisdiction of a particular Court to entertain a 
suit. Assuming that that rule of English law 
euher in terms or by analogy could be applied in 
India, it cannot be extended to a case not arising 
out of the relationship of debtor and creditor, as 
for example, a contract of agency. Where a per¬ 
son employs an agent to do acts for him at a 
particular place, the legitimate inference is that 
the contract is to be performed at that place. 

S. 213 of the Contract Act cannot be read as laying 

do wn that the agent should render accounts at the 

principal’s place. The principal has to demand 

accounts at the agent’s £lace of business. A suit 

by a principal against his agent for accounts 

should therefore be instituted at a Court having 

jurisdiction over the place of business of the 

agent. (Varadachariar, J .) Audtnarayana Rao 

v. Lakshminarayana Rao. 1940 M.W.N. 254 

=51 V ^k 747 = A 1 R - 1940 Mad. 588=(1940) 1 
M.L.J 558. 

- S. 20 Residence — Abandonment — Burden 
of proof. 

Where a person actually and voluntarily retains 
his residence at X and has not abandoned it, but 
he occasionally goes to another place for business, 
the Civil Courts at X have jurisdiction to try suits 
concerning that person. The onus of proving that 
he has abandoned his residence at X lies on him 
who so alleges. (Jai Lai, J.) Ram Das v. Lachh- 
man Das. 169 I.C. 321=9 R.L. 733=A.I.R. 
1936 Lah. 853. 

-S. 20— Suit for accounts against commis¬ 
sion agent—Place of suing. 

The general rule is that a suit for accounts 
against a commission agent must be hied at the 
place where the commission agent works. ( Tek 
Chand, J.) Ram Ditta Mal-Sant Lal v. Seth 
Jot Ram-Kidar Nath. 188 I C. 299=12 R.L. 
518=42 P L.R. 203=A I R. 1940 Lah. 171. 

-S. 20— -Suit against agent for amount due — 

Cause of action—Where arises. 

An Insurance Company having its office at 
Lahore appointed certain person working at 
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Meerut as the chief agent for Rajputana and Bun- 
aelkhand area. The appointment was made at 
Lahore and all the payments were to be made at 
Lahore and all accounts were to be rendered at 
Lahore. Subsequently disputes arose between 
the parties and the appointment was cancelled. 
I he company instituted suit at Lahore against 

the agent for recovery of certain sum due by the 
agent. 

Held, that cause of action arose at Lahore and 
the Court at Lahore had jurisdiction to try the 
latter suit. {Din Mahomed, J.) Lakshmi Insu¬ 
rance Co., Ltd. z/. B. K. Kaula. A.I.R. 1940 
Lah. 85. 

- S. 20—5" uit against resident of Indian State 
—Decree. if effective in that Slate. 

An Indian State, like the Bhcpal State, whose 
Legislature is not subject to the Legislature of 
British India is a distinct and separate political 
entity. Such a State is, therefore, a foreign coun¬ 
try in relation to British India within the meaning 
and for the purpose of C. P. Code. S. 20. C. P. 
Code, gives jurisdiction to British Indian Courts 
to pass a decree against residents of such a 
foreign State if the cause of action against them 
arose within the territorial jurisdiction of such 
Courts. But the decree has no effect against 
State subjects within the territorial limits ot that 
Slate and,should be considered an absolute nullity* 
It follows, therefore, that a decree passed by a 
British Indian Court against a subject of the 
Bhopal State who at the time of the commence¬ 
ment of the suit did not reside or carry on 
business within the jurisdiction of such Court 
either personally or through a properly constitut¬ 
ed agent and who did not submit to the jurisdic¬ 
tion of such Court is a nullity, and is not en¬ 
forceable against the defendant in the forum of 
that state, wherever the cause of action might 
have arisen. ( Mahomed Ahmad Khan, C. J.) 
Kesri Singh v. Har Kunwar Bal 187 I.C. 19. 
-S. 20— Suit based on loan — Place of suit. 

Where the suit is not based upon the promis¬ 
sory note but the real basis of the suit is the loan 
in regard to which it was merely incidentally men¬ 
tioned that a promissory note was execuied as 
collateral security to such transaction, the English 
doctrine that the debtor must seek his creditor 
for the purpose of making payment in discharge 
of the liability is applicable. The creditor has 
therefore the right of filing the suit in the Court 
within the territorial limits of which the cause of 
action accruing from non-payment arises (My& 
Bu and Mackney, JJ ) Palaniappa Chettyar v. 
Subbiah Chettyar. 172 I.C. 606=10 R.R. 262 
=A I.R. 1937 Rang. 433. 

-S. 20 —Suit on hand-note—Place of suing 

—Place of contract. 

Cause of action for a suit on a hand-note arises 
either at the place where the transaction takes 
place or where it is agreed to be performed. But 
where it is not urged on behalf of the defendant 
that he was to repay the loan at any place other 
than the one where tl\e transaction was made, it 
may be taken that the money was to be repaid to 
the plaintiff where the transaction took place- 
(Dhavle J.) Briju Pandey v. Gangu Ahir. 18* 
I.C. 569=5 B.R. 777=12 R.P. 26=A.I.R. 1939 
Pat. 294 - 

--S. 20— Suit for dower—Forum —Pl<> ce 

where plaintiff resides — Jurisdiction. 
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A suit on a contract can be instituted in the 
Court which has territorial jurisdiction over the 
place where the contract has to be performed. Un 
the principle that when the creditor is residing in 
the realm, the debtor must follow the creditor 
unless there is a different contract between them, 
the place of performance must be taken to be 
the place where the creditor resides. The only 
limitation to the principle is that the creditor must 
reside within the realm. The above principle 01 
English law is applicable in India. Where there¬ 
fore a suit for prompt dower by a Mahomedan 
•wife against her husband is instituted in the Court, 
.within whose jurisdiction the wife resides, the 
place of performance must be taken to be the place 
where the plaintiff resides and the Court has 
jurisdiction to entertain the suit. ( R • C. Mitter, 
J.) Tulsiman Bibi v. Abdul Latif Mia. 63 Cal. 
726=161 I.C. 427=8 R.C. 517=40 C.W.N. 392= 
A.I.R. 1936 Cal. 97. 

-S. 21— Applicability—Execution proceed¬ 
ings. 

S. 21, G P. Code, applies by virtue of S. 141, to 
execution proceedings. An objection relating to 
the territorial jurisdiction of the executing Court 
cannot be raised, therefore, for the first time in 
appeal or revision. (Din Mohammad, J.) Babu 
Ram v. Hari Kam Daulat Ram. 42 P.L.R. 374. 


•S. 21— Applicability—Objection as to leant 
of jurisdiction in respect of restitution applica¬ 
tion—If falls under S. 21. 

S. 21, C. P. Code, is applicable only to objec¬ 
tions as to want of territorial jurisdiction. It 
does not apply to cases of want of pecuniary 
jurisdiction or of exclusive jurisdiction. Where 
the objection is not as regards want of territorial 
jurisdiction, but that the Court to which an 
application for restitution is presented has no 
jurisdiction in the matter, not being the Court 
which passed the decree in the suit, and that the 
Court which passed the decree has exclusive 
jurisdiction, S. 21, C. P. Code, does not apply. 
(Harries and Rachhpal Singh, //.) Skinner v. 
Sktn ner. 1937 A.L.J. 588=1937 A.L.R. 713= 
I.L.R. (1937) All. 670=170 I C. 706=10 R.A. 
157=1937 A.W.R 510=A.I.R. 1937 All. 515. 

--S.21— Applicability—Suit on original side 

of High Court—Failure to object to jurisdiction 
—Effect of. 

S- 21, C. P. Code, can have no application to a 
suit brought on the original side of the High 
Court, which for purposes of jurisdiction, is gov¬ 
erned not by S. 20, C. P. Code, but Ql. 12 of the 
Letters Patent. If the Court finds that the con¬ 
ditions of Cl. 12 of the Letters Patent are not 
satisfied, the High Court would have no jurisdic¬ 
tion and cannot deal with the matter or attempt to 
apply S. 21, C. P. Code. In a case, therefore, 
where the High Court has no jurisdiction under 
Cl. 12 of the Letters Patent, S. 21, C. P. Code, 
cannot give it j urisdiction ; and the omission to 
raise the objection as to the jurisdiction at the 
earliest possible opportunity would not preclude 
the defendant from raising it at the appellate 
stage. ( Derbyshire , C.J. and Costello, J.) Maha¬ 
raja Bahadur of Hathwa v. H. E. Beal. 164 I. 
C. 907=9 R.C. 308=40 C.W.N. 65. 

*- S. 21— Applicability — Suit to set aside 

decree on ground that Court had no territorial 
jurisdiction—If lies. 
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A separate suit would always lie to have a 
decree set aside or to get it declared a nullity on 
the ground that the Court passing the decree had 
no territorial jurisdiction as regards the subject- 
matter of the suit. The provisions of b. 21, L. I • 
Code, are inapplicable, as the question does not 
arise before the Appellate or Revtsional Court. 

( Mukherjea , /.) Kumar Sarat Kumar Roy v. 
Dharmadas Bhattacharjee. 174 1 L. 52<:— 
R.C. 685=42 C.W.N. 375=A I.R. 1937 Cal. 

738 

-—s. 21— Objection to place of suing—If can 

be allowed in revision. 

An objection as to the place of suing cannot be 
allowed in a revisional Court where there has not 
been a consequential failure of justice. (Abdul 
Rashid, J.) G. P. Chattertfe v. Dhanpat Mal 

Diwan Chand. 40 P.L.R. 234. , 

_S.21— Preliminary decree for accounts 

Reversal of—Power of appellate Court. 

S. 21, C. P. Code, is no bar to an appellate Court 
reversing a preliminary decree for accounts-pass¬ 
ed by a Court of first instance against a c ° m ™ is 
sion agent, when the latter Court has done 
nothing more than deciding the issue of J uris< j^" 
tion and passing a preliminary decree as a matter 
of course on the defendant admitting that he is 
the accounting party as the real tna! ot the s 
is to begin only hereafter when accounts are to be 
taken. (Tek Chand, J.) Firm Kam Ditta Mal- 
Sant Lal v. Firm Seth Jot Ram-Kxdar Nath. 
188 I.C 299 = 12 R.L. 518=42 P.L.R. 203—A.J.. 

S. 21—-Principle of—Applicability . and 

/— .__ m 4 n oc tn 1 11 V ISO 1C* 


scope—Constructive res judicata as to junsd 
tion of Court—Right of party to challenge juris¬ 
diction of Court chocen by himself. See C. r. 

Code, S. 11. 1937 M.W.N. 1292. 

-S 21 —Scope and effect of — Non-compliance 

with Ss. 15 to 20 —If renders decree a nullity. 

S. 21 of the Code makes it abundantly clear that 
non-compliance with the provisions of Ss. 15 to 
is, in no way, fatal to the jurisdiction of the 
Court, and does not render the decree passed by a 
Court of competent jurisdiction a mere nullity so 
as to empower the executing Court to re j use , to 
execute it on that ground. (Davis, C.J. and Lo 00 , 
J.) Shingomalv. Khushaldas Firm. A.I.K. 
1940 Sind 150. 

-S. 21— Scope—Jurisdiction—Trial by Court 

without jurisdiction—Interference by appellate 
Court—Prejudice to defendant—Necessity for 

Proof of. . . 

Before an appellate Court will interfere with a 
decree on the ground of want of jurisdiction or 
the trial Court to entertain the suit, the defendant 
must show that he has been prejudiced by the 
trial being held within the particular jurisdiction 
and not merely that the objection has been taken 
at the earliest opportunity. (Cornish and King, 
//.) Bengal Insurance and Real Property lo.,, 
Ltd v. Velayammal. I.L R. (1937) Mad. 990— 
1937 M.W.N. 303=46 L.W. 616=170 I.C. 279— 
10 R.M. 170=A.I.R. 1937 Mad. 571. 

-S. 21 —Scope and applicability. 

It is an established principle of law that in a 
case which the Court is competent to try, 11 tne 
parties without objection join issue and go 
trial, the defendant cannot subsequently dispute 
its jurisdiction upon the ground that there we 
irregularities in the initial procedure which it 
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objected to at the time would have led to the dis¬ 
missal of the suit. S. 21, C.P. Code, applies to 
such a case. But S. 21 has no applicability to a 
case in which a Court, which has no jurisdiction 
over the subject-matter of the action, passes a 
decree which is wholly void and the maxim applies 
that consent cannot give jurisdiction. ( Subhedar , 
Niyogi and Staples, A.J.Cs .) Murlidhar Shrt- 
nivas v. Gorakhram Sadhuram. 31 N.L.R. 
(Supp ) 57—161 I.C. 877=8 R N. 252=A.I.R. 
1936 Nag. 1 (F.B ). 

--Ss. 22 and 23— Scope of — Power of High 

Court to transfer case pending in a Court subor¬ 
dinate to it, to a Subordinate Court of another 
High Court. 

Ss. 22 and 23, C. P. Code, are concerned with a 
case where a plaintiff has the choice of two or 
more Courts in which he may properly institute a 
suit. In cases to which Ss. 22 and 23 apply, the 
power to transfer is conferred by S. 22 and the 
forum to which the necessary application has to 
be made is provided by S. 23. The High Court 
has jurisdiction to transfer a suit pending in a 
Court subordinate to it, to a Court subordinate to 
another High Court. (Stone, CJ. and Bose. J.) 
Kanhatyalal Dac.a v. Zumberlal. 1940 N.L.J. 
23l=A.I.R. 1940 Nag. 145. 

-Ss. 22 and 23— Transfer of suit — Conve¬ 
nience of parties. 

Although the plaintiff has a right to choose the 
locus for the decision of his suit and the exercise 
of his right should not be restricted except for 
cogent reasons, yet where two suits between the 
parties are instituted at two different places and 
the interests of the majority of the parties are 
such that the balance of convenience is undoubt¬ 
edly that the two suits should be tried in the 
same place and the trial of the suit in the other 
place would cause so much inconvenience as 
would amount to an abuse of the process of 
Court, an application for transfer of suit from 
such place to the place where the trial of both the 
suits would be more convenient should be allowed. 
(Middleton, J C.) Lloyds Bank, Ltd. v. Rajin- 
der Nath. 160 I.C. 522=8 R. Pesh. 118=A.I. 
R. 1936 Pesh. 5. 

—-Ss. 22 to 24— Transfer of suit — Considera¬ 

tions—Balance of convenience. 

In cases of transfer, the convenience of parties 
is indeed a factor which enters into considera¬ 
tion, but the convenience of both parties have to 
be weighed and the decision would ultimately 
turn on the balance of convenience. A plaintiff 
is the dominus litis and he has a right to institute 
the suit at a place of his choice. Where a defen¬ 
dant wants a transfer, it must be seen whether 
the considerations of convenience are so over¬ 
whelming on the side of the defendant as to over¬ 
ride the claims of right. (Stone, C.J. and Bose, 
/.) Kanhaiyalal Dac.a v. Zumberlal. 1940 N. 
L.J. 231=A.I.R. 1940 Nag. 145. 

-S. 24— Applicability—'Other proceeding ’ if 

covers claim under the Encumbered Estates Act — 
Retransfer after decision, if comes under sub-S. 

CD (iii)- 

The phrase ‘other proceeding* in S. 24, C. P. 
Code, is sufficiently general to cover the case of 
the transfer of the disposal of one claim under 
the U. P- Encumbered Estates Act from the 
Court of one Special Judge to the Court of 
another. Further the provision relating to the 
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transfer contained in sub-S. (1) (m) of S. 24 is- 
sufficient to cover the retransfer of the decided 
case, back to the Special Judge from whose Court 
it was originally transferred. (Yorke, J.) Govind- 
Prasad v. Mustafa Begam. 177 I.C. 136=11 R. 
O. 27=1938 A.W.R. (C.C-f 77=1938 O L.R. 382 
=1938 O.A. 621=1938 O.W.N. 775=A.I.R. 193* 
Oudh 217. 

--Ss. 24 and 115 —Case transferred under — 

Revision, if lies. 

Where a case is transferred under S. 24, no- 
revision lies from the order of transfer; but if 
it is found that the application for transfer is not 
bona fide one, the case can be retransferred* 

( Bhide , J.) Kesho Das v. N. C. Goyal & Co. 
175 I C. 525=10 R.L. 735=39 P.L.R. 654=A.I. 
R. 1938 Lah. 95. 


-S. 24— Court of Small Causes — Suit insti¬ 
tuted in—Transfer to another Court with pecu¬ 
niary limits less than value of suit—Jurisdiction 
of latter Court. 

Where a suit instituted in a Court of Small- 
Causes having pecuniary jurisdiction to try it, is 
transferred under S. 24, C. P. Code, to another 
Court with Small Cause Court jurisdiction whose 
pecuniary limit is less than the value of the suit, 
the latter Court has jurisdiction to try the suit. 
(Edgley, J.) Barada Kanta v. Jitendra Nath. 
183 I.C. 264=12 R.C. 152=43 C.W.N. 440=A.I. 
R. 1939 Cal. 345. 

-Si 24— Discretion under — Three suits tried 

by same Court and decided by one judgment — 
Two appeals filed before District Judge and one 
before High Court—Application to transfer all 
appeals to High Court—If to be granted. 

Where three suits were heard together by the 
consent of the parties and only one judgment was 
delivered, but separate appeals were filed, two 
before the District Judge and one before the 
High Court, the High Court refused to transfer 
the appeals before the District Judge to itself 
because, although many of the grounds in the 
appeals were the same, one was raised specifically 
in the appeal before the District Judge and also- 
because no great hardship was to be caused to 
the parties by allowing the appeals where they 
were. ( Varma . /.) Shiva Prasad Singh v. 
Ramtas Agarwala. 163 I.C. 962= 9 R.P. 73 (1> 
=A.I.R. 1936 Pat. 345. , , 

-S. 24— Execution proceeding — Transfer of 

objection proceedings to another Court without 
transferring execution proceedings — Legality. . 
Obiter: —Where in execution of a decree c ^ rtal ? 
property of -the judgment-debtor is attached an 
a third person files an objection to the attachmen 
on the ground that the property belongs to hi * 
the objection can be decided only by the ex ? c 
ing Court and therefore the transfer of the ohje 
tion proceedings alone to another Court witho t 

transferring the execution proceedings to t 

Court is not in accordance with law. (Bht> 

Kesho Das z/. N. C. Goyal & Co. 175 I.C. 

10 R.L. 735=39 P.L.R. 654=A.I.R. 1938 Lab- ** 

-S. 24— Ground for transfer—Judge 

ing particular question of fact or law in prevt 

The mere fact that the Judge had decided a 
ticular point of law in a previous case is no re . a 
for a transfer in a subsequent case ; otherw 
Judge would eventually become unfit to a 
most cases. If the question is one part y 
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wholly of fact, still less does there seem to be 
any reason for a transfer, because the decision 
will depend upon the evidence in the particular 
case. A.I.R. 1930 Lah. 176, Foil. ( Pollock , J.) 
Nathabaiv. Baijnath Kunjilal. I LR. (1939) 
Nag. 631=172 I.C. 910=10 R.N. 260=A.I R. 
1938 Nag. 126. 

- S. 24— If controls S. 23 (5) of Bombay 

Civil Courts Act. See Bombay Civil Courts Act, 
S. 23 (5). 41 Bom.L.R. 892. 

- S. 24 — Jurisdiction—Two suits in Courts of 

different jurisdictions—Consolidation and trial in 
superior Court after transfer — Decree—Appeal by 
party aggrieved by decree in suit of lower value — 
Forum. 

Two suits for partition of eight annas and 
two annas shares in the same property were filed 
by two persons in the Court of First Class 
Sub-Judge and Second Class Sub-Judge respec¬ 
tively and the Second Class suit was transferred 
to the Court of the First Class Sub-Judge who 
framed separate issues but consolidated the two 
suits and decided them by one judgment and 
drew up one decree against which the party to the 
Second Class suit who was not a party to the 
First Class suit appealed to the Judicial Commis¬ 
sioner’s Court. 

Held, that the consolidation of the two suits 
must be considered as one First Class suit, and 
that there being one decree which could not be 
divided, there could not be separate forums for 
appeals relating to a particular finding given in 
one judgment and decree, and hence the appeal 
relating to a finding on an issue in the Second 
Class suit could not be treated as an appeal from 
the Second Class Court decree which did not 
exist, and that the appeal was properly filed in 
the Judicial Commissioner’s Court. (Davis, J.C. 
and Weston, J.) Tillumal v. Michumal. I.L.R. 
(1939) Kar. 563=181 I.C. 982=12 R.S. 16=A.I. 
R. 1939 Sind 128. 

- S. 24 —Tower of Chamber Judge—Transfer 

of proceeding under S. 317, Succession Act. 

Under S. 24 a Judge in Chambers has got juris¬ 
diction to transfer a proceeding under S. 317, 
Succession Act, to his own Court at any stage and 
he can suo »notu examine the accounts filed under 
that section so as to pass an order under Cl. (4) 
of that section. (Young, C.J. and Blacker, J .) 
Gulati v. Reeves Brown. 186 I.C. 39=12 R.L. 
337=41 P L.R. 872=A.I.R. 1939 Lah. 463. 

- S. 24 —Powers of transfer—Suit filed in 

Court lacking pecuniary jurisdiction. 

Under S 24, C. P. Code, a transfer cannot be 
made from one Court to another unless the suit 
has in the first instance been brought in a Court 
haying jurisdiction. There is no reason to make 
a distinction between lack of inherent jurisdiction 
and lack of pecuniary or territorial or any other 
kind of jurisdiction in that Court. (Thomas, 
C.J. and Zia-ul-Hasan, J.) Kanhaiya Lal v. 
Hamidali. 12 R.O. 243=185 I.C. 467=1940 
O.L.R. 16=1940 O.A. 408=1940 O.W.N. 462= 
1940 A.W R. (C.C) 207=A.I.R. 1940 Oudh 
164. 

- S. 24 —Refusal to transfer by District 

Court—Further application to High Court—If 
lies. 

The High Court is given general powers of 
superintendence over inferior Courts and it is 
not natural to suppose that the powers given by 
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S. 24, C. P. Code, are exactly parallel in the case 
of both the District and High Court. I Fence 

where an application for transfer is rejected by 

the District Court, the High Court can entertain 
a further application for transfer. 

Alf. Rasul Ali Khan v. Bal Kisiian. 1939 A. 
M.L.J. 114. 

-S. 24—Same judgment governing severa 

suits—Appeals filed in some to High Court and 
in others in District Court--Application for trans¬ 
fer of all appeals to High Court—Separate appli¬ 
cation and Vakalatnama for each appeal —If 
necessary Sec Court Fees Act, Sen. II, Art. 1 
(d). 43 C.W.N 836. 

-S. 24— Scope — Suit pending in Madras Court 

of Small Causes— Application to High Court for 
transfer to City Civil Court for trial along with 
suit pending in latter Court — Competency— Madras 

City Civil Court Act, Ss. 3 and 5. 

There is no ground for holding that an applica¬ 
tion to the High Court for the transfer of a suit 
pending in the Madras Small Causes Court to the 
Court of City Civil Judge to he tried along with a 
connected suit pending in the latter Court is not 
maintainable under S. 24, C. P. Code. S. 3 of the 
Madras City Civil Court Act does not bar such 
transfer, lnviewof S. 5 of the City Civil Court 
Act, the City Civil Judge has jurisdiction to try 
such a suit which may be transferred to his file. 
(Pandrang Row and Abdur Rahman, JJ ) Ardul 
Khadfr Saheb v. Pachaiyappa Ciietty. IX R. 
(1940) Mad 251 = 188 I C. 680 = 50 L W. 634= 
1939 M.W.N. 1082=A.I.R. 1940 Mad. 9=(1939) 
2 M.L.J. 841. 

-S. 24— Suit filed in Court of Munsif having 

jurisdiction—Munsif subsequently succeeded by 
another having no pecuniary jurisdiction to try 
suit—Power of District Judge to transfer suit. 

Where a suit valued at Rs. 2,500 was filed in 
the Court of a Munsif having jurisdiction to try 
suits up to the valuation of Rs 5000 and that 
Munsif was subsequently transferred and was 
succeeded by a Munsif whose jurisdiction was 
only up to Rs. 2,000, the District Judge has power 
to transfer the suit to another Court under S 24, 
C.P. Code. All that the section requires is that 
the suit should be pending in a subordinate Court 
which had jurisdiction at the time the suit was 
filed. (Allsop and Ganga Nath. JJ.) Bechan 
Misir v. Markande Misir. 162 I.C. 903=8 R.A. 
911 (2)=1936 A.W.R. 254=1936 A.L.J. 452= 
1936 All. L.R. 511=A.I.R. 1936 All. 335. 

-S. 24 —Transfer of case—Application made 

after Court informs Counsel of order before it 
is pronounced. 

Where the application for transfer of a case 
was not a bona fide one, having been made after 
the Court informed the Counsel for a party as to 
the order it was going to pronounce before it was 
actually signed and pronounced in open Court to 
the parties, and the record does not show that the 
party had any real apprehension that the case 
would not be decided on merits, an order trans¬ 
ferring the case under S. 24. C. P. Code, should, 
not be made. (Bhide, J.) Kesho Ram t/. N. C 
Goyal & Co. 175 I.C. 525=10 R.L. 735=39 P- 
L.R. 654=A.I.R. 1938 Lah. 95 

-S 24— Transfer of case by District Judge 

— Revision — Re-transfer — Permissibility. 

No revision is competent from an order of a 
District Judge transferring a case under S. 24, C. 
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P. Code, but the case could be re-transferred by 
the High Court under the same section. ( Bhide , 
J.) Kf.siio Ram v. N. C. Goyal & Co. 175 I.C 525 
=10 R.L. 735=39 P.L.R. 654=A.I.R. 1938 Lah. 
95 

-S. 24 —Transfer by High Court of mort¬ 
gage suit or execution — Transferee Court , if 
should have territorial jurisdiction. 

. It is not necessary that a Court to which a suit 
is transferred in the proper sense of the word 
(t.e., transferred by the High Court under S. 24 of 
the Code), should have concurrent territorial 
jurisdiction and the High Court may transfer a 
suit to a Court which has pecuniary jurisdiction 
though it may not have territorial jurisdiction to 
try the suit. Hence where mortgage suit or 
■execution proceeding is transferred under S. 24 
by the High Court to a Court which has o herwise 
no territorial jurisdiction, the Court can order 
sale of the property lying outride its local limits. 
{My a Bu and Mosely, JJ.) U Maung Maung v. 
U Nyo. 189 I.C. 166=A.I.R. 1940 Rang. 133. 

-S. 24 and Provincial Small Cause Courts 

Act, S. 35— Transfer to Munsif prior to abolition 
of Small Cause Court—Decision of Munsif—If 
appealable. 

Where cases are transferred under S. 24, C. P. 
Code, prior to the abolition of a Small Cause 
Court, from that Court to a Munsiff, the latter 
acts with reference to that suit as a Court of 
small causes and hence his decision therein is not 
appealable. ( Allsop,J ) Anant Prasad Singh 
v. Chunnu Tewari. 183 I.C. 426=12 R A. 132 
= 1939 A.L J. 335 = 1939 A.W.R. (H.C ) 325= 
A.I.R. 1939 All. 452. 

-S. 24 (a)—“Competent to try and dispose 

of such suit’'—Meaning of—Suit pending in 
Court of Small Cause—Transfer to City Civil 
Court—Power of latter to try. See Madras 
City Civil Court Act, Ss. 3 and 5 (\\ 1938 M. 
W.N. 565. 


--S. 24 (2)— Applicability to execution pro¬ 
ceeding — "Suit". 

The word ‘suit’ where it occurs for the second 
time in sub-S. (2), S. 24, must be taken to include 
a proceeding ; otherwise parts of the sub-section 
would be quite meaningless. Where therefore 
certain execution proceedings are transferred 
from one Court to another Court, the Court to 
which the proceedings are transferred may either 
re-try it or proceed from the point at which it 
was transferred and an order of the Court to 
hear the execution application de novo is perfect¬ 
ly correct. {Almond, J. C.) Habib Gul v . Siri 
Chand Singh. 161 I.C. 54=8 R. Pesh. 157= 
A.I.R. 1936 Pesh. 56. 


-S. 24 (4)— Applicability — Suit pending 

before Munsif with small cause powers—Munsif 
transferred and succeeded by another Munsif 
with small cause powers for amount less than 
claim in suit—Suit tried under orders of District 
Judge by latter on regular side—Appeal from his 
decree—If lies. See Provincial Small Cause 
Courts Act, S. 35. 168 I.C. 785=A.I.R. 1937 
Oudh 398. 


--S. 24 (4) — Scope — Transfer of Judge 

invested with Small Cause Court Powers but 
succeeded by one not vested zuith such powers — 
Transfer of case to another not having small 
cause powers, if gives jurisdiction Jo try such 
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| case as small cause case—Order passed on transfer 

S. 24 (4), C. P. Code pre-supposes a transfer 
troma Court of Small Causes to another and 
where a Judge invested with powers of a Small 
Cause Court and trying the case as one of small 
cause nature, is transferred and succeeded by 
another who was not vested with powers of a 
Court of Small Causes, and he transfers the case 
to another Court under orders of the District 
Judge and that Court also is not a Court of Small 
Causes which though it had jurisdiction to deal 
with a case under the provisions of S. 35, Pro¬ 
vincial Small Cause Courts Act, could do so only 
on the regular side, such a Court cannot be invest¬ 
ed with Small Cause Court powers by the mere 
transfer of the case to it, and any order passed by 
such a Court must be regarded as having been 
passed by it in the exercise of its regular jurisdic¬ 
tion and is appealable as such. A l.R. 1931 AH. 
574 (F.B.) Foil. {Coldstream, J.) Ram Parkash 
v. Hukam Chand Kaj Kumar. 167 I.C. 303=9 
R.L. 475=A.I.R. 1936 Lah. 883. 


S. 34— Applicability — Mortgage decree — 
Interest from date fixed for payment to date of 
realisation—Power of Court to award — 0 . 34 — 
Effect of. 

S. 34. C. P. Code, applies also to mortgage 
decrees governed by O. 34, C. P. Code, and 
authorises the allowance of interest upon the 
decretal amount from the expiry of the date of 
grace fixed in the preliminary decree until the date 
of realisation. O. 44 does not in any away exclude 
the discretion of Court to allow such interest on 
the decree. Even in a case to which old R. 4 (1) 
of O. 34, before its amendment in 1929, applies, 
the Court has got such power. R. 11 of O. 34 
as amended in 1929, which in Cl. ( b) specifi¬ 
cally allows “subsequent interest up to the date 
of realisation’’ only gives effect to previous judi¬ 
cial decisions. {Sir George Lozvndes.) KusuM 
Kumariv. Debt Prosad Dhandhania. 63 I A. 
114=15 Pat. 210=38 Bom L.R. 349=1936 O.W. 
N 283=1936 A.W.R. 204=160 I.C. 285=43 L. 
W 268=8 R.P.C. 146=17 Pat.L.T. 89=1936 A. 
L.J. 108=1936 M.W.N. 308=63 C L.J. 154=1936 
O.L.R 91 = 1936 A.L.R. 155=1936 P.W.N. 122 
=40 C.W N. 328=A.I.R. 1936 P.C. 63=70 M.L. 
J- 355 (P.C.). 

S. 34—“ Decree for payment of money 


Meaning of—Interest on damages—Award of— 
Discretion of Court. 

The word “money” in the section should not be 
understood in the limited sense of an ascertained 
sum of money. The expression “decree for pay¬ 
ment of money” is very general and must be con ‘ 
strued as including a claim to unliquidated 
damages, and cannot be restricted in its operation 
to a claim to liquidated damages. The section 
leaves the question of granting or refusing inte¬ 
rest on damages to the discretion of the Court. 
{Mackin and Wassoodew, JJ.) Bhagwant 
Genujiv. Gangabisan Ramgopal. 42 Bom. 

R. 750. 

- —S. 34— Discretion of Court to award inte¬ 
rest. . . . 

Courts are entitled to give interest in tnei 
discretion. This can be given under S. 34, L. • 
Code, and also under S. 73, Contract Act. (p 1 
ley and Mackney, JJ.) Muthukaruppan LHETt- 
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YAR v. Annamalai Chettyar. 162 I.c. 352=8 
R.R. 558=A.I.R. 1936 Rang. 141. 

-S. 34— Interest pendente lite— Duty of 

Court. 

Where a claim is held to be proved, there is no 
reason for refusing to the plaintiff, interest for 
the period during which recovery was delayed by 
defendant contesting the suit. (Weston.) Raj 
Mal f. Chhagan Mal. 1938 A.M.L J. 39. 

-S. 34— Interest pendente lite— Power of 

Court to grant. 

Court can grant interest pendente lite at the 
stipulated rate without the plaintiff’s asking for 
it. (Mohammad Noor and Vartna, JJ.) Apurba 
Krishna Mitra v. Ram Bahadur. 161 I.C. 
862=8 R.P. 489=1936 P.W.N. 155=A.I.R. 1936 
Pat. 191. 

- S. 34— Interest pendente lite— Right of 

plaintiff. 

In money suits, the question of interest for the 
period subsequent to the institution of the suit 
passes from the domain of contract into that of 
judgment and the plaintiff cannot as a matter of 
right claim interest for the period during which 
the suit has been pending. There is no hard and 
fast rule that the interest pendente lite must be 
allowed in every case. Every case has to be 
decided on its merits. ( Mohammad Noor and 
Vartna, JJ.) Apurba Krishna Mitra v. Ram 
Bahadur. 161 I.C. 862=8 R.P. 489=1936 P. 
W.N. 155=A.I.R. 1936 Pat. 191. 

- S. 34 (2) — Applicability — Maintenance 

decree creating charge and directing payments in 
future also—Omission to award interest—Effect 
—Suit for interest in respect of maintenance 
accruing due in future — Maintainability. 

A decree granting maintenance at a certain rate 
per month from the date of plaint and also future 
maintenance and which gives the plaintiff a 
charge in respect of maintenance on immovable 
property is none the less a decree for money 
within the meaning of S. 34. C. P. Code, the fact 
that it directs the payment of money in the 
future as well as money immediately rendered 
due by the decree and that it creates a charge 
does not render S. 34 (2) inapplicable to it. Where 
such a decree does not award interest in respect 
of future maintenance a suit claiming interest in 
respect of such maintenance is barred by S. 34 
(^). (Pandrang Roiv and King, JJ.) Durga 
Madhava Df.o Garu v. Rajf.ndra Df.o Garu. 11 
R.M. 450=178 I C. 414=1938 M.W N. 309=47 
L.W. 327=A.I R. 1938 Mad. 522=(1938) 1M 
L.J.437. 

- Ss. 34 (2) and 152— Scope and effect of — 

4i Accidental slip or omission”—Decree in accor¬ 
dance zvith judgment—Omission to azuard fur¬ 
ther interest — Amendment—Powers of Court. 

Where a decree is in accordance with the judg¬ 
ment, it cannot be held that there has been an 
accidental slip or omission which would empower 
the Court to correct it under S. 152, C.P. Code. 
If the decree is silent as to the payment of fur¬ 
ther interest, the Court, uuder S. 34(2), C.P. 
Code, must be deemed to have refused the same. 
The Court cannot rectify it in the face of S. 34 
<2) even if the decree-holder ought to have had 
further interest granted and this was accidentally 
overlooked. (Leach, C J. and Patanjali Sastri , 
J.) Thirugnanavalli Am mal v. Venugopala 
PiLLAi. 186 I.C. 468=12 R.M. 644=1939 M.W. 
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N. 1165=50 L.W. 719=A.I.R. 1940 Mad. 29= 
(1939) 2 M.L J. 751. 

-S. 35—Applicability — Mortgage suit— 

Costs—Rule as to—Order making mortgagee 
liable for costs—Justification for—Right of 
appeal. See C. P. Code, O. 34, R. 10. (1939) 1 

M.L.J. 687. 

-S 35— Azvard of costs—Discretion of Court 

—Plaintiff not accepting tender of part pay¬ 
ment. 

The question of costs is not affected by the tact 
that the plaintiff had refused to accept a tender 
of part payment. A creditor is under no obliga¬ 
tion to reduce the costs of proceedings for the 
benefit of the debtor by accepting a tender of 
part payment and, thus bringing the amount for 
which proceedings have to be taken, within the 
jurisdiction of a less costly tribunal. The fact 
that the tender was subject to no conditions and 
it was accompanied by a statement that, if accept¬ 
ed. it would be without prejudice to the credi- 
tor’s claim to sue for the balance, is immaterial. 
(Panckridge. J.) Ismailbhai Rah'M v. Adam 
Osman I L.R. (1938) 2 Cal 337 = 181 I C. 
539=11 R.C 816=42 C.W.N. 1023=A I.R. 1939 

Cal. 131. , , 

-S. 35 —Award of costs—If includes plea¬ 
der's fees. . . 

Pleader’s fees are costs of the suit and unless 
pleader’s fees are specifically excluded an 
of costs of the suit must be taken to include 


pleader's fees. There is no distinction between 
awarding costs of the suit and decreeing a suit 
with costs. (Weston ) Bhag Chand v . Beni 
Parshad. 1938 A.M.L.J. 47. 

- 35 — Costs—Costs of witnesses summon¬ 
ed but not examined—If can be awarded. 

In awarding costs, the Court should not in¬ 
clude the costs of witnesses who were summoned 
hut were not examined in Court. (Jai Lai, J.) 
Kherati Lal v. Janki Parshad. 164 I.C 689 
(1)=9R.L. 52=38 P.L.R. 219=A.I.R. 1936 Lah. 
681. 

-S. 35— Costs—Diet money of witnesses 

summoned but not examined—If can be award¬ 
ed. 

Where a party had actually paid diet money to 
the witnesses on certain occasions when the Court 
could not examine them, there is no justification 
for disallowing costs incurred in that manner, 
especially when the summoning of those witnesses 
had been necessitated by a false plea raised by 
the opposite party. (Din Mahomed, J ) Puran- 
mal v. Parmeshri Das. 42 P.L.R. 263 =A.I.R. 
1940 Lah. 182. 

-S. 35— Costs—Discretion —Interference in 

appeal—Dismissal of suit—Disallowance of costs 
—Defendant raising same plea in suit as he raised 
in reply to notice of demand —If to be deprived of 
costs. . 

The Court, although holding that the plaintiff 
was not entitled to any relief, passed an order 
disallowing costs to the defendants on the ground 
that they were not entirely free from blame so 
far as the institution of the suit was concerned. 
The Court did not hold that the defendant had 
conducted the defence in a manner so as to dis¬ 
entitle them to their costs. There was evidence 
on record that the defendants had raised the very 
objections which they had raised in their letter to 
the plaintiff prior to suit. 
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Held, that the order disallowing costs and the 
observations in the judgment relating to the 
defendants were not justified. ( Rupchand Bila- 
ram and Mehta, AJ.Cs ) Naraindas & Co v 
Detaram. 162 I.C. 837—8 R.S. 174=A.I.r! 

1936 Sind 52. 

-S. 35— Costs—Execution for—Advocate of 

party entitled to—If can apply personally. 

Parties are the recipients of costs and not their 
pleaders. The duty of an advocate is to file an 
execution application on behalf of his client. 
Though he has to sign it in the course of his 
duties, it is only on behalf of his client. The 
execution must be in the name of the person to 
whom costs have been awarded (i.e.) the client. 
{Davies.) Chouth Mal Bros. v. Ram Chandra 
Airun. 2940 A.M.L.J. 18. 

-S. 35—Costs—Personal liability—Order 

awarding costs against party and making same a 
first charge on sale proceeds of specific property 
—Personal liability—If taken away. See Decree 
—Construction. 1937 M.W.N. 292. 

7 S. 35— Costs—Separate defendants appear¬ 

ing by separate Counsel—Right to separate sets 
of costs—Rule as to. 

When two sets of defendants in a suit put for¬ 
ward substantially the same defence, but engage 
separate Counsel merely because they are not on 
good terms, they cannot get, in the event of their 
success, separate sets of costs, because the plain¬ 
tiff should not be made to suffer for the quarrels 
of the defendants. The Court in such cases will 
allow only one pleader’s fee. {Norman, J.) Lal 
Chand v. Ram Bilas. 1936 A.M.L.J. 63. 

-S. 35 —Discretion of Court—Claim found 

to be substantially false — Defendant's claim for 
set-ofj allowed m full—Award of costs to defen¬ 
dant and refusal to plaintiff—Propriety 

Where in a suit for recovery of a certain 
amount alleged to be due from an employee dis¬ 
missed from service, the plaintiff’s claim has been 
found to be substantially false and the defendants 
claim for set-off on account of arrears of pay is 
allowed in full, the Court is justified in giving 
defendant his costs and refusing costs to the 
plaintiff. (Nasim Ali and Henderson, JJ.) 
Jitendra Nath Roy v. Jnanada Kanta Das. 
167 I.C. 265=9 R.C. 672=A.I.R. 1936 Cal. 277. 

S. 35 Discretion of Court—Interference in 
appeal. 

It is the duty of the appellate Court to inter¬ 
fere with the trial Court's order about costs, 
where the discretion exercised by it is based on 
an erroneous view of the law. (Nanavutty and 
Zia-ul-Hasan, JJ.) Mathura Prasad v. The 
Deputy Commissioner of Kheri. 13 Luck. 171 
=166 I.C. 928=9 R.O. 351=1937 O.L.R. 77= 

1937 O W N. 165=A.I.R. 1937 Oudh 282. 

-S. 35 Discretion of Court — Misconduct" 

of successful party—Right to costs—Proper rule. 

Where the plaintiff comes to enforce a legal 
right, and there has been no misconduct on his 
part no omission or neglect which would induce 
the Court to deprive him of his costs—the Court 
has no discretion, and cannot take away the 
plaintiff’s right to costs. There may be miscon¬ 
duct of many sorts, for instance, there may be 
misconduct in commencing the proceedings, or 
some miscarriage in the procedure, or an oppres¬ 
sive or vexatious mode of conducting the pro¬ 
ceedings, or other misconduct which will induce 


C. P. CODE (1908), S. 35. 
the Court to refuse costs. In a suit on a pronote 

executed by 7? for the benefit of T’s estate, the 

plaintiff was not awarded costs, as he had claimed 
a personal decree against R’s family and in the 
alternative against R’s property, though he was- 
quite aware of the true character of the pronote. 
The plaintiff failed to establish the case and the 
Court asked the parties to bear their own costs. 
1 he plaintiff appealed claiming costs. 

Held, that the plaintiff was guilty of miscon¬ 
duct and under those circumstances should have 
been made to pay costs of the issue, which was 

decided against him. He was entitled only to 
institution fees. ( Rupchand Bilaram and Haveli- 

) Kundansingh v. Kushaldas. 
170 I.C. 9=10 R.S. 56=A.I.R. 1937 Sind 159. 

—S. 35 — Discretion-Suit by vendor for 
specific performance—Dismissal on ground of 
imperfect title of vendor—Costs—Discretion of 
Court to refuse. See Specific Relief Act, S. 18 
( d ). 1940 M.W.N. 14. 

- ■~S. 35— Failure of suit on technical ground 
raised in appeal—Proper order as to costs. 

Where a suit fails on a technical ground taken* 
for the first time in appeal, which if it had been 
taken earlier would have avoided the waste of 
time and money, but the suit would in any event 
have failed because the plaintiff chose a wrong 
remedy, the circumstances were held to be such 
that each party should be ordered to bear its own 
costs. {Stone, CJ. and Bose, J.) Badridas v. 
Raja Pratapgir. 188 I.C. 23=12 R.N. 304= 
1939 N.L.J. 525=A.I.R. 1940 Nag. 8. 

S. 35— "Incident to all suits ”— Meaning of 
—Costs incurred in application for leave to sue— 
If award able as costs of suit—Power of Court. 

S. 35, C. P- Code, does not limit the powers of 
the Court to award only such amounts as are 
incurred by a party as costs from the institution 
of the suit to its termination. The words "inci¬ 
dent to all suits" are wide enough to cover costs 
incurred by a party before the institution of the 
suit, but naturally or intimately connected with 
the suit. Where a receiver appointed by the 
Court applies for leave to institute a suit and 
incurs costs, the Court has power to award such 
costs as costs of the suit. {R.C. Mitter, J.) 
Sermal Dalmia v. Manindra Lal. 40 C.W.N. 
762. 

-S. 35— Mortgage suit — Costs—Liability of 

purchaser of property subject to mortgage. 

Certain property was purchased subject to a 
mortgage. Subsequently the mortgagee brought 
a suit on his mortgage. The purchaser, who was 
in possession of the property, had tried to put off 
the mortgagee and thus wanted to make as much 
money out of the delay as he could. 

Held, that the purchaser should bear half the 
taxed costs of the suit. {Agha Haidar, J-} 
Sampuran Singh v. Devi Dayal. 167 I.C. * 55 r~ 

9 R.L. 448=38 P.L.R. 896=A.I.R. 1936 Lab. 
705. 

-S. 35— Mortgage suit — Puisne mortgage 

contesting claim—Liability for costs— Discretion 

of Court. 

A mortgagee sued on his mortgage, the mort¬ 
gagor, impleading therein the puisne mortgagees 
as defendants. The puisne mortgagees contested 
the claim of the prior mortgagee. In the decree 
passed in the above suit costs were allowe a 
against all the defendants. It was contended 
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that as it was a mortgage suit costs could not be | 
saddled on the puisne mortgagees. 

Held, that S. 35, C. P. Code, is clear that the 
Court has discretion in the matter of costs. 
There is no principle of law which make it wrong 
or improper for a Court to saddle with costs the 
real contesting defendants to a suit. The discre¬ 
tion is absolute. In a case where the puisne 
mortgagees, the real contesting defendants, are 
made liable for costs together with the other 
defendants, there is nothing improper in law in 
such an order. A.I.R. 1933 Rang. 335, Diss. 
(Young, C. J. and Monroe , /.) Sital Das v. 
Punjab Sindh Bank, Ltd., Layallpur. 17 Lah. 
520=164 I C. 841=9 R.L. 166=38 P.L.R. 1024 
=A.I.R. 1936 Lah. 607. 

-S. 35— Person whose suit is dismissed sue- 

xessful in appeal—Case remanded for retrial — 
Costs of appeal—Proper order. 

Where a person whose suit has been dismissed 
hy the trial Court is successful in appeal and the 
appellate Court remands the case for trial in 
accordance with law, he is entitled to his costs if 
he ultimately succeeds in the trial Court, but it is 
fairer order to direct that the costs of appeal in 
the appellate Court should abide the final result 
of the suit. ( Mackney, J ) Surya Nath Singh 
v. Shio Karan Singh. 164 I.C. 133=9 R.R. 59 
=A.I.R. 1936 Rang. 316. 

-S. 35—Power of Court—Arbitration pro¬ 
ceedings—Award—Absence of provision as to 
fees of arbitrator—Power of Court to award fees 
to arbitrator. See C. P. Code, Sch. II, Para. 13 
I.L.R. (1940) Kar. 34. 

-S. 35— Scope — Proceedings in muffasil 

■Courts—Proceedings for compulsory winding up 
of company—Incidental or interlocutory proceed¬ 
ing in—Costs of—Order as to—Jurisdiction of 
' Court—Nature of—Jurisdiction of Taxing 
-Officer and. of Court in appeal from Taxing 
■Officer — Distinction—Bombay High Court Rules 
(Original Side), R. 767— Duty of parties and 
advocates. 

A Court in the mufassal, when making an 
incidental or interlocutory order in a larger 
proceeding, such as compulsory winding up of a 
•company under the Companies Act, has a two¬ 
fold jurisdiction as regards costs: (a) under 
S. 35, C. P. Code, the discretion to determine by 
whom and out of what property and to what 
exent the costs are to be paid, and to give all 
necessary directions for the purpose : and ( b) it 
has also the jurisdiction under R. 767 of the 
Bombay High Court (O.S.) Rules to “specially 
•direct” that the practitioner shall be entitled to 
charge and be allowed the fees on a scale other 
than that set forth in the second schedule to the 
Rules. But the Taxing Officer in the muffasil 
has not this twofold jurisdiction in taxing a bill 
of costs; nor the Judge sitting in appeal over the 
Taxing Officer the said twofold jurisdiction at 
that stage; when he sits in appeal to hear objec¬ 
tions from the Taxing Officer, he has merely to 
determine whether the Taxing Officer has rightly 
'taxed the costs in accordance with the rules and 
practice and the orders that the Court had 
-already made. This distinction must be clearly 
borne in mind by the Judge and the Taxing 
'Officer in the muffasil. In proceedings in muffasil 
■Courts, the costs of which have to be taxed in 
•accordance with the original side scale in the 
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High Court, the muffasil Courts should male 
special orders and give specific directions relat¬ 
ing to the costs of each order; and they should 
exercise the twofold jurisdiction under S. 35, 
C. P. Code, and under R. 767 of the High Court 
Rules (O.S ) at the time when the particular 
order (whether incidental to the proceedings or 
necessitated by an interlocutory application) is 
being made. The procedure relating to orders 
about costs followed on the Original Side of the 
High Court has to be kept in mind by the advo¬ 
cates as well as the Courts, as the duty lies upon 
the parties and their advocates to apply for direc¬ 
tions and orders as to costs, and to make such 
applications at the proper time. The practice on 
the Original Side cannot, however, be applied in 
the muffasil rigorously. ( Barlee and Tyabji, J J.) 
Chhotalalz/. Somf.shwar. 173 I.C. 489=10 R. 

B. 337=39 Bom.L.R. 820=A.I.R. 1938 Bom. 

10 . 

-S. 35 —Several plaintiffs — Separate costs — 

If can be awarded. 

It is not in any circumstances possible, in a 
case where there is more than one plaintiff, for 
such plaintiffs to appear and act separately. If 
any of them is not disposed to act with, and to 
appear by the same advocate as, the others then 
the only proper course open is to apply to strike 
him out as a plaintiff and to add him as a defen¬ 
dant. The plaintiffs are entitled to one set of 
costs only between them, and one plaintiff cannot 
ask for his costs to the exclusion of the others or 
other. “One set” means the amount of the costs 
which would have been incurred if the parties 
separately represented had appeared by the same 
solicitor. ( B round, J.) Seedat v. Mariam Bibi. 
1938 Rang L.R. 252=180 I.C. 841=11 R.R. 437 
=A.I.R. 1939 Rang. 108. 

-S. 35— Suit by executors on legal advice — 

Absence of malice — Executors, if can be asked to 
pay costs personally. 

It is not usual to impose the burden of costs 
on executors or trustees personally, where the 
litigation is undertaken not maliciously or with 
the sole desire to annoy the defendant but was 
considered on legal advice necessary in the inte¬ 
rests of the testator’s estate and charities. (Stone, 

C. J. and Bose. J.) Jagannath Prasad v. B. K. 
Rai. 1939 N L.J. 421=185 I.C. 210=12 R.N. 
141=A.I.R. 1939 Nag. 274. 

-S. 35 (2)— Disallowance of costs to success¬ 
ful party—Duty to record reasons—Omission to 
state reason — Effect. 

If a Judge decides that costs shall not follow 
the event, he is bound under S. 35 (2), C. P. Code, 
to give his reasons. An order disallowing costs 
to a successful party for no valid reason cannot 
be upheld. ( Norman , J.) Lal Chand v. Ram 
Bilas. 1936 A.M.L.J. 63. 

-S. 35-A— Applicability — Revision. 

S. 35-A, C. P. Code, does not apply to “Revi¬ 
sion”. It looks as if the power conferred by that 
section is intended to be confined to the original 
hearing of suits and proceedings. Consequently 
the High Court as a Court of revision has no 
power to award compensation in respect of the 
proceedings before it. (Ameer Ali, J.) M. S. 
Cohen v. Sirdar Saheb Iqbal Singh. 42 C.W. 
N. 658. 

-S. 35-A— Special compensatory costs — If 

can be awarded in addition to heavy counsel's fee. 
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Where such a large ^um as Rs. 2,275 have been 
awarded to the plain 1 i ffs for counsel’s fee, it is 
not proper to award special costs under S. 35-A 
of the C. P Code. ( Bennet and Ganga Nath,JJ .) 
Gopal Das Iacannath Prasad. I.L.R (1938) 
All 370 = 176 I.C. 118=11 R.A. 53=1938 A.L. 
R. 552 = 1938 A L.J. 390=1938 A.W.R. (H.C.) 
209=A I.R. 1938 All. 266. 

-S. 37— Applicability — Transferee Court. 

S. 3/ has no reference to a Court to which a 
decree has been transferred for execution. 
(Mackney , J.) M. P. L. Chettyar Firm v. S. A 
L. L. A. Van vppa Chettyar. 162 I.C. 865=8 R. 
R. 596=A.I.R. 1936 Rang. 184. 

-S. 37— Scope—Decree passed by sub-Court 

of Berhampore and confirmed by Madras High 
Court Prior to constitution of Orissa Province — 
Execution application after that date — Jurisdic¬ 
tion of Court which passed decree—Order in 
Council , .S'. 2C — Notification under—Effect of. 

On 1 —4 —1936, the Province of Orissa was 
constituted and the Court of the Subordinate 
Judge ot Berhampore became thenceforward a 
Court within the jurisdiction of that province. 
The respondent who had obtained a decree against 
the predecessor-in-title of the appellants in that 
Court before 1— 4 — 1936, and whose decree had 
been confirmed by the High Court, Madras, which 
was the appellate Court then, filed an application 
after 1—4— 1936, in the Court of the Berhampore 
Subordinate Judge to execute the decree. There 
was a notification by the Governor-General in 
Council in exercise of the powers under S. 20 of 
the Order in Council constituting the Province 
of Orissa, to the effect that every proceeding 
pending in a Court other than the High Court in 
any area transferred to Orissa should be continu¬ 
ed as if the said order had not been made. 

Held, that as the execution petition was not a 
pending proceeding, the Berhampore Court 
ceased to have jurisdiction to entertain it, and 
that it should therefore be presented to the Court 
at Chicacole within the Province of Orissa. 
(King and Stodart, JJ.) Beharani v. Raghu 
Behara. 184 I.C. 86=12 R.M 404=49 L.W. 
338=1939 M.W N. 268=A.I.R. 1939 Mad. 463 
= (1939) 1 M.L.J. 340. 

-S. 38— Court of Deputy Commissioner of 

Garo Hills- If a 'Court: 

The Court of the Deputy Commissioned of the 
Garo Hills is a Court within the meaning of S. 38, 
c. P- Code. ( Costello , Ag C.J. and Edgley, J.) 
Krishna Prosanna Lahiri v. Sarojini 1)eri. I. 
L.R (1937) 2 Cal. 734=174 I.C. 12=10 R.C. 633 
=66 C.L.J. 216=41 C.W.N. 1243=A I.R. 1937 
Cal. 557. 

--S. 38 and O. 21, R. 10— Court which passed 

decree—Right to execute decree after transfer. 

There is nothing in S. 38 and O. 21, R. 10 to 
prevent the Court, which passed the decree, 
executing the decree, though it has transferred it 
to another Court for execution and the copy of 
the decree with a certificate of satisfaction has 
not been returned to it. (Davis, J.C. and Weston, 
J) Sunderdas v. Kalfanoas. I L R. (1940) 
Kar 46=186 I.C. 365=12 R.S 194=A.I.R. 1940 
Sind 11. 

-S. 38— Jurisdiction to execute — Decree by 

Revenue Court under Chota Nagpur Tenancy Act 
_ Application for transmission to Civil Court — 
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Rejection—Subsequent application for execution 
in Civil Court — Competency. 

Appellant obt -ined a decree for rent under the 
Chota Nagpur Tenancy Act, but his application 
for execution was dismissed on the ground that 
all persons interested in the tenure had not been 
made parties to the suit. He then applied for a 
transfer of the decree for execution to the Court 
of a Munsif, which again was rejected by the 
Deputy Commissioner. He then applied direct to 
the Munsif for execution of the decree, 

Held , that the Munsif had no jurisdiction 
under S. 38 to execute the decree, as it had 
neither been passed by him nor had been trans¬ 
ferred to him for execution. (Macpherson and 
Fazl Ali, JJ.) Maharaja Pratap Udainath 
Sahi Deo v. Baraik Lal Sahi. 15 Pat. 439= 
165 I.C. 959=9 R P 241=18 Pat.L.T. 36=3 B» 
R. 112=1936 P.W.N. 669=A I.R. 1936 Pat 
615. 

——S. 38— Order transferring decree for exe¬ 
cution to Deputy Commissioner of Scheduled 
District—Legality—Certain sections of Civil Pro¬ 
cedure Code alone in operation in that District. 

A decree was transferred for execution to the 
Deputy Commissioner of Garo Hills which was a 
Scheduled District. Some of the sections and 
provisions of the C. P. Code relating to execution 
were in operation in that district and the Deputy 
Commissioner was the principal Court of Civil 
jurisdiction. The question having arisen whether 
the transferring Court had jurisdiction to trans¬ 
fer the decree to such Court. 

Held, that the transferring Court had juris¬ 
diction to transfer the decree for execution to 
the Deputy Commissioner, Garo Hills, and it was 
not necessary that the whole of the Civil Pro¬ 
cedure Code should be in operation there. (Cos¬ 
tello, Ag.C.J and Edgley , J.) Krishna Prosanna 
Lahiri v. Sarojini Debi. I.L.R. (1937) 2 Cab 
734=174 I.C. 12=10 R.C. 633=66 C.L.J. 216= 
41 C.W.N. 1243=A.I R. 1937 Cal. 557. 

-Ss. 38 and 63— Relative scope —5*. 63, if 

controlled by S. 38— Property attached by different 
Courts—Superior Court calling up proceedings 
from inferior Court—Power of superior Court to 
sell property attached by inferior Court—“Realise 
such property .” 

There is no warrant for holding that S 63, C. 
P. Code, does not give jurisdiction to a Court to 
sell attached properly except in execution of its 
own decree. The jurisdiction of the Court 01 
the highest grade to sell property attached by an 
inferior Court in execution of a decree, proceed¬ 
ings in which have been called up to the superior 
Court under S 63, is necessarily included in 
the use of the word “realize”. “Realize such pro¬ 
perty” in S. 63 must obviously refer to bringing 
such property to sale. Nowhere in S. o3 is there 
any restriction as to how and in what manner 
and in what petition the Court of highest graae 
should realize the property; in this respect as in 
respect of claim petitions S. 68 must be hem to 

override S. 38. S 38 is after all a general s ^ ctl ° 
dealing with execution. It contemplates only on 
decree-holder and one decree. S. 63 deals 
more decree-holders than one and the same p 
perty being attached by more Courts than on - 
Where the facts come within the definition o 
situation as given by S. 63, it is obviously • 
which must be applied, and S. 63, cannot be 
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trolled or governed by S. 38. ( King and Krishna- 
swami Ayyangar, JJ.) Vfnkata Reddi v. 
Venkataratnam. I.L.R (1939) Mad. 248=180 
I.C. 44=11 R.M. 652=1938 M.W.N. 1098=48 
L.W. 664=A.I.R. 1939 Mad. 169=(1939) 1 M. 
L.J. 112. 

-Ss. 38 and 39— Sale of property situated 

outside territorial jurisdiction — Validity—No ob¬ 
jection raised by judgment-debtor — E ffect—Right 
of another execution-creditor to execute decree 
against property sold. 

An executing Court has no jurisdiction to sell 
property situate outside the local limits of its 
jurisdiction, and if it so sells, the purchaser ac¬ 
quires no title to it. Although the judgment- 
debtor, who does not object to the jurisdiction 
of the Court to sell the property before the sale 
is confirmed, may be estopped from raising the 
question that the sale was a nullity, such estoppel 
does not operate to prevent another execution 
creditor of the same judgment-debtor from pro¬ 
ceeding against that property in execution of his 
decree. (Fast Ali and Manohar Lall, JJ.) Khtrod 
Chandra Ghosh v. Panchu Gopal. 18 Pat 670 
=20 Pat.LT. 585=5 B R. 783=182 I C. 610= 
12 R.P. 23=1939 P.W.N. 850=A.I.R. 1939 Pat. 
532. 

Ss. 38 and 39— Transfer of decree — Con¬ 
current execution in two Courts — Permissibi¬ 
lity. 

Where a decree is passed by one Court and is 
transferred to another for execution against the 
property of judgment-debtor, the decree-holder is 
entitled to make an application to the former 
Court for execution by arrest of the judgment- 
debtor. (Harries and Ganqa Nath, JJ.) Makhan 
Lal v. Mst. Bhacavana Kuer. 162 I.C 51=8 R. 
A 818=1936 A W.R. 342=1936 All L.R. 362= 
1936 A.L.J. 277=A.I.R. 1936 All. 655. 

S. 39— Application for transfer of decree 
for execut on—Form of—Application framed as 
one under O. 21, R. 11 with all requisite particu¬ 
lars Clerical error in name of judgment-debtor 
-—Effect Court feeling no difficulty in tracing 
decree and granting certificate—If one "in ac¬ 
cordance with law”-—Limitation Act, Art. 182 (5). 

An application for transmission of a decree for 
execution to another Court under S. 39, C P. 
Code, is not required to be in any particular form, 
unlike in the case of a regular execution applica¬ 
tion under O. 21, R. ll, C. P. Code. S. 39 only 
requires that an application should be made to 
the Court passing the decree to transfer it for 
execution. If the application gives sufficient 
particulars of the decree to be transferred so as 
to indicate precisely the decree which the Court 
is to transfer, that is sufficient to make the appli- 
cation one in accordance with law within the 
meaning of Art. 182 (5) of the Limitation Act. 
Where the application for transfer of the decree 

drawn up in the form of an application under 
0.21, K. 11, giving all the particulars required 
by that rule but there is a clerical error in the 
description of the name of the defendant, e.g., 
the defendant being described as “Firm Atma 
Ram" instead of as it should be “R mchand 
Atma Ram”, such a clerical error will not make 
the application otherwise than one “in accord- 
ance with law", especially when the Count has no 
difficulty in tracing the decree to be transferred 
ana granting the certificate under S. 39. (Nia- 
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matullah J ) Hafei.z Udptn v. Ram Chandf.r 
Das. 169 I.C. 225 = 10 R A. 2=1937 AWR 
239=1937 A.L J. 278=1937 All. L.R. 493=A I 
R. 1937 All. 397. 

- S. 39— Application under — Form—Notice to 

judgment-debtor — Necessity—Requirements of 
O. 21, R. 11 — Compliance with — Necessity. 

S-39of the C.P. Code does neither provide 
that notice to judgment-debtor is necessary, nor 
prescribe a particular form for an application 
under that section. ' Though it is an application 
in execution proceedings, it is not an application 
for execution and hence the formalities laid down 
by 0.21, R. 11 a c not necessary for such an 
application. (Weston) Tasraj Rikhraj v. 
GhisooLal 1937 A M.L.J. 113 

-S. 39— CoPy of decree sent to another Court 

for execution—Right of decretal Court to proceed 
with execution. 


The Court that passed a decree can itself pro¬ 
ceed with its execution although a copy of the 
decree has been sent to another Court for execu¬ 
tion. (Baqulev, J ) U Maunc. Maunc v Suahul 
Hamid. 1930 Rang L R. 587=186 I.C 42=12 
R R. 243=A I R 1939 Rang. 433. 

-Ss 39 and 42— Decree passed in suit excep¬ 
ted from cognisance of Small Cause Court — 
Transfer to Small Cause Court—Jurisdiction of 
latter Court to execute—Provincial Small Cause 
Courts Aqt, Sch. II, Art. S. 

A decree made in a suit which is excepted 
from the cognisance of a Court of Small Causes 
under Cl. (« Q ) of Sch. 11 of the Provincial Small 
Cau<=e Courts Act may he transferred to a Court 
of ^mall Causes for execution under S. *9, C. P. 
Code. Once such a decree is so transferred by a 
Court of competent civil jurisdiction, the Small 
Cause Court would, under S. 42, C. P. Code, be 
entitled to execute it. (Gliose and Lodge, JJ.) 
Nani Gopal Mukerti v. Srish Chandra Nandi. 
I.L.R f 1939) 1 Cal. 233=185 I.C. 300=12 R.C 
353=A.IR. 1939 Cal. 600. 

-S. 39 —Discretion of Court—Exercise of. 

Section 39 indicates that the Court which 
passed the decree must apply its mind to the 
mat’er when an application has been made by the 
decree-holder for transfer of the decree to ano¬ 
ther jurisdiction for execution, and exercise its 
discretion vested in it by that section in a judicial 
manner. (Mitter and Mohamad Akram, JJ.) 
Manmatha Pal v . Sarada Prosad 187 I C. 67 
=12 R.C. 539=A I.R. 1939 Cal. 651. 

-S 39— Execution—Courts to which decree 
wav be transferred for. 

The Court executing the decree must be of a 
grade competent to entertain the suit itself. The 
words ‘of competent jurisdiction* in S. 39, C. P. 
Code. mean, of jurisdiction pecuniarily competent 
to try the suit in accordance with the provisions 
relating to the pecuniary jurisdiction of Courts 
and territorially competent to deal with the exe¬ 
cution application in accordance with the rules 
relating to the execution of the decree. (Stone, 
B° se ’ J ) NlLrfANTHRAO V. KRISHNARAO. 

1940 N.L J. 244. 

--- S. 39 —Order under—Simultaneous execu¬ 
tion in two Courts—Order allowing—Notice to 
judgment-debtor—Necessity—O. 21, R. 6. See C. 
P. Copf. S. 47. 41 Bom.L.R. 481. 

-S. 39— Scope. 

The provisions of S. 39, C. P. Code, are per¬ 
missive and not mandatory.. ( Costello, Ag.C.J. 



1023 

c p CODE (1908), S. 39. 

'j Edoley, J.) H N. Dutta & Co. v. Tarubala 
DassI 174I.C. 936=10 R.C. 735=A.I.R. 1937 

39 —Scope—Transfer of decree—Power 
transferring Court to execute or to make 
transfer—If exhausted. See Limitation 
Act A t ill (5). A.I.R. 1937 Nag. 305. 

A ’ g 39 _ Scope—Transfer of execution from 

one Subordinate Court to another—Procedure 

° TTnAot- Q 39 c P Code, it is the decree itself 

which can be transferred for execution. But a 
which can dealing with an execution 

Subordin C motion or at the bidding 

cannot either ot its darkhast or a suit 

° f XI before if! unless an order for transfer is 
? e ?v n^ssed either by the District Court or by the 

duJy passe e J ; N i NG appa v. Adivf.ppa. 

S'llC 372=12 R.B. 324=41 Bom.L.R. 997= 

A I R 1939 Bom. 468. 

29 _ Transfer of decree — Certificate, if 

A certificate of^transfer of a decree need not be 

f » IV ^=8 RX 908=38 P.L.R. 1101=A.I.R. 
1936 Lah. 369. 

1 g 39 —Transfer of decree for execution- 
erring Court-If retains jurisdiction. 
T Fven after the transfer of a decree for execu¬ 
tion to another Court, the transferring Court re- 

tion to an jction over the execution, though for 

talI ! S in snecific purposes only. (.S.K. Gliose and 
Tdgfel n) Ambrendra Nath Muluck v. 

Balai Chand Ghatak. 162 I.C. 777-8 K.U. 
652=A.I.R* 1936 Cal. 267. 

_ <^ 39 _ Transfer of decree to another Court 

Tinder S°S9, C. P- Code, an order transferring 
a to another Court is not proper when no 

alfegation is made by the decree-holder .that the 
• afrnent-debtor has property within the junsdic- 

Court oris residing there, and the 
r* ,rf does not record any other reasons for 
transferring the decree to that Court. ( JaiLal, 
Cham an Lalv. Ram Kanwar Ganesh Das. 

-41 P.LR* 186. 

_-Ss. 39 and 42 —Transfer for execution — 

Executing Court—Powers—Relief in excess of 
cumin certificate—Competency to give. 

A Court executing a decree sent to it, has the 
same powers in executing it, as if it had been 
nassed by itself. It only executes the decree and 
not the certificate sent by the Court passing the 
decree As such it is not bound by any amount 
mentioned in it. It is the decree itself which is 
to be the guide in these matters for the executing 
Court. It is competent to execute it for the 
amount due though it may be in excess of that 
mentioned in the certificate. (Misra , J ) Mangal 
CHANDA Mr. DulariBjbi. 178 I C. 740=11 R. 
A 333=1938 A11.L R 899=1938 A.W.R. (H.C.) 
,667=1938 A.L J. 980=A.I.R. 1938 All. 654. 
--S. 39 —Transferee Court—Pecuniary juris¬ 
diction-1 f must be same as transferor Court. 

The transferee Court contemplated by S. 39, 
C P. Code, must be a Court of competent juris¬ 
diction, that is. a Court which has the same pecu- 
niary jurisdiction as the transferor Court. 
(Nasim AH and Ran, JJ) Ganeshdas Badri- 
narain v. Amuluk Chand Osvval. 187 I.C. 895 
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=12 R.C. 628=70 C.L.J. 438=A,I.R. 1940 Cal. 

-Ss. 39 and 49 —Transferee of decree apply¬ 
ing for transfer of decree to another Court for 
execution-Court, if can go into question of equi¬ 
ties under S. 49. 

Where a transferee of a decree applies for the 
transfer of a decree from one Court to another 
for execution, the question whether a set-off can 
be taken into consideration or not, can only arise 
at the time when a decree is actually being put to 
execution. The Court to which the application 
for transfer is made cannot therefore go into the 
question of equities under S. 49, C. P. Code, and 
dismiss the application on such ground because 
the decree will be actually put into execution in 
the transferee Court if at all the decree is trans¬ 
ferred. ( Costello . Ag.C.J.and Edgley , J.) H.N. 
Dutta & Co. v. Tarubala Dassi. 174 I.C. 936 
=10 R.C. 735=A.I.R. 1937 Cal. 570. 

-S. 39 (1)— Transfer of decree—Competency 

of transferee Court—Test—Amount of the decree 
or original value of the suit. 

There is nothing in the C. P. Code which makes 
it necessary that the Court to which the decree is 
transferred for execution should be aCourt having 
a limit of pecuniary jurisdiction which would in¬ 
clude the original valuation of the suit. When 
once a decree has been passed the question of 
execution of one decree is the same as the exe¬ 
cution of another of the same amount and no 
question of the original valuation of the suit has 
any real bearing on the question of execution of 
a decree. It is the value of the decretal amount 
which determines the importance of the case for 
the limits of pecuniary jurisdiction. ( Bennet and 
Parma, JJ.) Shanti Lal v. Jaimini Kuer. 
I.L.R. (1940) All. 318=1940 A.W.R. (H.C.) 
292=189 I.C. 376=1940 A.L. J. 381=A.I.R. 1940 
All. 331. 

-Ss. 39 (1) (a) (b) and (c) and 42— Execu¬ 
ting Court , powers of—Decree transferred for 
execution—Immovable properties of defendant 
lying within transferee Court—Property sold but 
no report sent under S. 41— Application to trans¬ 
feree Court for arrest of defendant—If made to 
,l proper Court”—Jurisdiction of transferee Court 
to entertain. 

S. 42, C. P. Code, confers on a Court executing 
a decree all the powers which the Court which 
passed the decree has in respect of the decree 
under execution. Those powers are not in any 
way limited or restricted by anything contained in 

S. 39, Cls. (a), (b) and (c) of S. 39 (1) only deal 

with the circumstances justifying a transfer ot 
the decree and do not necessarily define the 
powers of the transferee Court. Unless there is, 
in the order of transfer, any express limitation 
of the purpose for which the transfer is naade, 
there is no reason to limit the powers of the 
Court to which the decree is transferred for exe¬ 
cution. The mere fact that a decree is transferr¬ 
ed to another Court for execution on the groun^ 
that the judgment-debtor has immovable pro¬ 
perty within the jurisdiction of the transfere 
Court is no ground for holding that that Couf * 
after the sale of those properties has no J U * 1S ®{" 
tion to entertain an application to execute t 
decree by arrest of the judgment-debtor, at a y 
rate, when that Court has not sent any report 
execution under S. 41, C. P. Code. An applica 
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•tionmade to the transferee Court for arrest 
•under such circumstances is one made to a “pro- 
•per Court” within the meaning of Art. 182 (5) of 
the Limitation Act, so as to be a step-in-aid. 
c (.Varadachariar, J .) Abdul Hafiz Saheb v. 
Abdul Sukkur Saheb. 176 I.C. 327=11 R.M. 
•61=46 L.W. 565=1937 M.W.N. 1086=A.I.R. 
1938 Mad. 27=(1937) 2 M.L.J. 602. 

-S. 39 (i) (b) — Transfer of decree for exe¬ 
cution—Fresh application to transferee Court- 
Necessity. 

Where an application for execution is made to 
tthe Court which passed the decree, that Court 
will transmit the same to the Court where the 
immovable property sought to be sold is situate 
along with the other papers required by 0 . 21 , 

R. 5 or R. 6 , Civil Procedure Code, and then the 
latter Court will make an order for sale. It is 
not necessary in such a case to have a fresh appli¬ 
cation for execution before the Court where im- 
tmovable property sought to be sold in execution 
iis situate. (S. K. Gliose and Edgley, JJ.) 
Amarendra Nath Mullick v. Balai Chand 
Ghatak. 162 I.C. 777=8 R.C. 652=A.I.R. 1936 
Cal. 267. 

- S. 39 (1) (b)— Transfer under—Execution 

in transferee Court—If liniited to execution 
against judgment-debtor who satisfies that condi¬ 
tion. 

Where the condition justifying transfer is that 
•set out in S. ^9, sub-S. (1) (b), the intention of 

S. 39 is that execution should be limited to exe¬ 
cution against the judgment-debtor who satisfies 
that condition. To hold that a judgment-creditor 
may obtain an order for transfer on the ground 
that one judgment-debtor has no property within 
the local limits of the Court which passed the 
decree, and has property within the local juris¬ 
diction of another Court, and may then execute 
the decree through such other Court not against 
that judgment-debtor but against another judg¬ 
ment-debtor who does not fulfil that condition, is 
absurd. ( Panckridge , J.) Chhatrapat Singh 
v. Kharaj Singh. 63 Cal. 1210=168 I.C. 391= 
9 R.C. 817=A.I.R. 1936 Cal. 521. 

- S. 39 ( 1 ) (c)— Court passing mortgage 

decree for sale—Power to sell property outside 
territorial jurisdiction. 

The word ‘may’ in S. 39, C. P. Code, does not 
mean ‘must’, but implies a discretio'n in the 
Court. Sub-S. (1) (c) of that section does not, 
therefore, oust the jurisdiction of the Court 
which had passed a decree for sale in a mortgage 
suit to sell any portion of the mortgaged property 
•or any independent item situated outside its 
territorial jurisdiction, it having had jurisdiction 
to entertain the suit and to pass the decree by 
reason of part of ihe mortgaged property or 
some other items of mortgaged property being 
within its territorial limits. ( Mitter and 
Khundkar, JJ.) Sakti Nath Roy Choudhury v. 
Registered Jessore United Bank. Ltd. ILR 
(1939) 1 Cal. 493=70 C.L.J. 47=184 I.C. 786= 
A3 C.W.N. 453 =A.I.R. 1939 Cal. 403. 

———S. 39 (2)—“ Competent jurisdiction — 

Meaning of. 

The words “competent jurisdiction” in S. 39 (2) 
refer to territorial and pecuniary jurisdiction to 
■deal with the decree and do not mean competency 
*o try the original suit; otherwise it would follow 
that where an award had been filed under the 
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Arbitration Act and was sent to a place to which 
the Arbitration Act did not apply, there would be 
no Court competent to try the original suit and 
therefore no Court competent to execute the 
decree. This could hardly be the meaning or 
intention of the Legislature. ( Dalip Singh , J.) 
Radha Kishan Rup Lal ^.Bombay Co., Ltd., 
Amritsar. I.L.R. (1939) Lah. 551 = 183 I.C. 
241=12 RL. 105 (1)=41 P.L.R. 774=A.I.R. 
1939 Lah. 258. 

- S. 39 (2) —Transferee Court—Competency 

to execute — Test. 

The words‘of competent jurisdiction' clearly 
indicate, that the competence of a Court to exe¬ 
cute a particular decree, must be determined by a 
reference to its competence to try a suit of 
similar valuation in which the decree sought to 
be transferred was passed. ( Iqbal Ahmad, J .) 
Sita Ram Rai v. Madho Prasad. I.L.R. (1939) 
All. 97=180 I.C. 403=11 R A. 459=1938 A.W. 
R. (H.C.) 763=1938 A.L.J. 1128=A.I.R. 1939 

All. 57. 

% 

— - S. 39 (d) —Decree directing sale — Execu¬ 

tion by removal of obstruction. 

Provisions of Cl. ( d ), S. 39, have not to be con¬ 
sidered at all where the decree directing sale is 
to be executed not only by sale of property but 
by removal of obstruction. (Davis, J.C. and 
Mehta, A J.C .) British India Steam Navigation 
Co., Ltd., v. A.M. Jiwanjee & Co. 30 S.L.R. 290 
= 161 I.C. 524=8 R.S. 149=A.I.R. 1936 Sind 
11 . 

"7 S. 39 (2) (d)— Small Cause Court transfer¬ 
ring execution application to its regular side — 
Jurisdiction to proceed against immovable pro¬ 
perty. 

It is a principle of the interpretation of statutes 
that where a list of certain circumstances in 
which a particular act can be done is followed by 
a general clause, that clause must be interpreted 
as referring to circumstances ejusdem generis as 
those which have been recited in the foregoing 
clauses. Sub-cl. (d) of S. 39 must be interpreted 
on these principles and it was not intended by the 
Legislature that this sub-clause should be utilized 
in order that a Court should proceed in execution 
in a matter which was not otherwise permitted by 
law. The Legislature has provided in various 
ways that a Small Cause Court shall have no 
jurisdiction over immovable property. Hence a 
Small Cause Court cannot by transferring execu¬ 
tion application to its regular side under S. 39 
confer upon itself jurisdiction to proceed against 
the immovable property. (Almond, J.C. and Mir 
Ahmad , /.) Sital Ram v. Thakur Das. 178 
I.C. 127=11 R. Pesh. 47=A.I.R. 1938 Pesh. 

-S. 40 —Decree sent for execution to Court 

of another province—Law governing such execu¬ 
tions. 

Where a decree of a Court of one province is 
transferred to a Court in another province, for 
purposes of execution, according to S. 40, C. P. 
Code, the rules governing executions in the latter 
province are the rules which would apply to exe¬ 
cutions of decrees sent from anywhere outside 
that province. (Addison and Din Mahomed, JJ.) 
Murli Dhar i/. BashesharLal Moti Lal. I.L. 
R. (1938) Lah. 264=177 I.C. 487=11 R.L. 330 
(2) =40 P.L.R. 14=A.I R. 1938 Lah, 126. 
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-S. 41 —Certificate under—Effect of — Certi-] 

ficate sent erroneously and prematurely to Court 
which passed decree—Transferee Court retaining 
■ copy of decree and intending to take further pro¬ 
ceedings in execution—Jurisdiction to further 
execute decree—If ousted. 

The mere sending of a certificate by the trans¬ 
feree Court to the Court which passed the decree, 
under S. 41, C. P. Code, does not oust the juris¬ 
diction of the transferee Court to further execute 
the decree. Where the transferee Court retains 
the copy of the decree and intends to take further 
proceedings in execution, but prematurely and 
erroneously sends a certificate under S. 41 to the 
Court which passed the decree, it cannot be said 
that it ceases to have any jurisdiction to execute 
the decree. ( Bennet, J .) Jwala Prasad v. Sri 
Thakur Dwarka Dhishji. 170 I C. 28=1937 
ALR 641=10 R.A. 102=1937 A.L.J. 393=1937 
AWR 385=A.I.R. 1937 All. 474. 


._S. 41 — Jurisdiction of the transferee Court 

_ IVhen terminates—Striking off of execution 

application—Effect. 

S. 41 of the C. P. Code states that the Court to 
which a decree, is sent for execution shall certify 
to the Court which passed it, not merely that it 
shall make an order that such a certificate shall 
be prepared. Where a transferee Court on the 
application of the decree-holder to strike off the 
execution in part satisfaction, did order it to be 
struck off and directed that the result be com¬ 
municated to the Court which sent the decree, 
does not thereby put an end to its jurisdiction, 
for the order does not amount to a certificate as 
contemplated by S. 41, C. P. Code. ( Bennet and 
1/erma //.) Ram Babu v. Sanwal Das. 176 
IC 412=11 R.A. 105=1938 A.L.R 617=1938 
AL.J. 553=1938 A.W.R. (H.C.) 371=A.I.R. 

1938 All. 412. 

_-S. 41 — Requirements — Compliance with — 


Where a transferee Court dismissed the execu¬ 
tion case pending before it and directed that the 
Court passing the decree should be informed and 
a certified copy of this order was actually filed in 
the latter Court together with the decree-holder's 
petition in which he asked that his decree should 
be transferred to another Court for execution. 

Held, that this was sufficient compliance with 
the requirements of S. 41, C.P. Code. ( Costello. 
'Aq. CJ. and Edgley, J.) Krishna Prosanna 
T ahiri v. Sarojini Debi. I.L.R. (1937) 2 Cal. 
734=174 I.C. 12=10 R.C. 633=41 C.W.N. 1243 
=66 C.L.J. 216=A.I.R. 1937 Cal. 557. 

_S. 41— Scope—Certificate under—What am¬ 
ounts to—Arrangement in transferee Court be¬ 
tween decree-holder and judgment-debtor—Time 
given to latter to pay up certain amount in full 
satisfaction—Attachment kept alive and decree- 
holder having liberty to proceed to execute for 
whole amount on default—Report sent by Court 
to transferor Court relating true facts — Juris¬ 
diction of transferee Court to execute—If termi- 


Where the Court to which a decree has been 
transferred for execution has neither executed 
the decree nor finally failed to execute the decree, 
it does not cease to have jurisdiction to execute 
the decree merely because it sends a report, to the 
transferring Court of the true facts about an 
arrangement between the parties under which the 


C. P. CODE (1908), S. 42. 

judgment-debtor is given time to pay up an 
amount to the decree-holder in full satisfaction 
the attachment being at the same time being kept 
alive and the decree-holder being at liberty to re¬ 
cover the full amount by execution on default of 
suc ** payment. Such a report is not properly a 
certificate under S. 41, C. P. Code, which would 
operate to re-transfer the jurisdiction for execu¬ 
tion of the decree from the transferee Court to 
the transferor Court. There is no necessity for a 
report of this kind at all; it is only if such circum¬ 
stances as are referred to m S. 41, C. P. Code, 
exist and a certificate is sent relating those 
circumstances that the transferee Court does 
cease to have jurisdiction. ( Niamatullah and 
Allsop,JJ.) Shiva Dayal Mal v. Ratf.shwar 
Prasad. 172 I.C. 753=10 R.A. 424=1938 A.L. 
R. 424=1937 A.W.R. 910=1937 A.L.J. 1168= 
A.I.R. 1937 All. 766. 

- -S. 41— Transferee Court sending certificate 

of non-satisfaction to central Court—Latter not 
transmitting it to decretal Court—Application for 
execution in decretal Court—Maintainability. 

The transferee Court sent a certificate of non¬ 
satisfaction to the central Court for communica¬ 
tion to the decretal Court. But the central Court 
did not transmit it to the decretal Court, which it 
was required to do. An application for execution 
presented to the transferee Court was returned 
on the ground that the proper Court to entertain 
it was the decretal Court, and the application was 
then presented to the decretal Court. 

Held , that the transferee Court had no seisin of 
the case and the application was maintainable in 
the decretal Court. ( Mitter and Khundkar, //.) 
Tatjndra Kumar v. Ramesh Chandra. 43 C.W. 
N. 412. 

-S. 42—Executing Court—Powers of—If 

limited or controlled by S. 39 (1) (a), ( b) and (c) 
—Purpose of transfer—If limits powers of trans¬ 
feree Court. See C. P. Code, Ss. 39 (1) (a) , (b) 
AND (c) AND 42. (1937) 2 M.L.J. 602. 

-Ss. 42 and 145— Execution of decrees 

against surety—Jurisdiction of transferee Court . 

The transferee Court has jurisdiction to execute 
the decree against the surety but it should in the 
first instance issue notice to him to show cause 
why this should not be done. (Addison, J-) 
Rahim-Ud-Din v. Murli Dhar. I.L.R. (1938) 
Lah. 624=177 I.C. 879=11 R.L. 372=40 P.L.R. 
530=A.I R. 1938 Lah. 593. 

-S. 42— Powers of transferee Court—Ques¬ 
tion of liability under O. 21, R. 50 (2)— Jurisdic¬ 
tion to decide. , • 

A decree against a firm was transferred f° r 
execution to another Court. Decree-holder, want¬ 
ing to execute the decree against third persons 
alleged to be liable under the decree, presented a 
petition to the executing Court under O. 21, R* 

(2), C. P. Code, for leave to proceed against suen 
other persons* 

Held, that S. 42 which conferred powers o 
Court executing a decree did not confer ° n 1 
executing Court power to decide questions under 
R. 50 of O. 21, because R. 50 dealt with determina¬ 
tion of the liability of a person before proceeding 
in execution were commenced. Hence only,tn 
Court which passed the decree could decide t 
question under 0. 21, R. 50 (2), and P et,t . 
should be presented to that Court and not to 
executing Court. ( Almond, J.C .) Mohan 
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v. Rajput Hosiery Works, Sialkot. 171 I.C. 
779=10 R.Pcsh. 34=A.I.R. 1937 Pcsh. 96. 

- S.42 and O. 21, Rr. 95 and 97— Property 

in Karachi Court's jurisdiction sold in execution 
by Bombay High Court—Decree-holder auction- 
purchaser obstructed in possession—Decree sent 
for execution to Karachi Court—Power of Kara¬ 
chi Court to remove obstruction. 

In execution of a decree of the Bombay High 
Court against a firm certain properties within 
jurisdiction of the Karachi Court were sold and 
purchased by the decree-holder. The auction- 
purchaser was however resisted in possession 
thereof. The decree was then sent for execution 
to the Karachi Court. 

Held, that once it was proved that removal of 
obstruction was part of the execution of the 
decree, the High Court was not debarred from 
removing it merely because it did not pass the 
decree or sell the property. {Davis, J.C. and 
Mehta, A.J C.) British India Steam Navigation 
Co., Ltd. v. A M. Jiwanjee & Co. 30 S.L.R. 290 
=161 I C. 524=8 R.S. 149=A.I.R. 1936 Sind 
11 . 

-S. 42— Small cause decree transferred to 

Sub-Judge with small cause powers—Application 
filed for execution against immovable property — 
Sub Judge, if exercises small cause or original 
jurisdiction. 

Where a Small Cause Court decree is transfer¬ 
red for execution to a Subordinate Judge having 
small cause powers, and the application for exe¬ 
cution is primarily an application to execute the 
decree against the immovable property of the 
judgment-debtor, the Subordinate Judge in deal¬ 
ing with it acts in the exercise of ordinary juris¬ 
diction and not in the exercise of his small cause 
jurisdiction, and his order is, therefore, subject 
to the ordinary rules in respect of appeals as pro¬ 
vided by S. 42, C. P. Code. ( Edgley, J .) Abinash 
Chandra v. Bibhuti Bhusan. 44 C.W.N. 587. 

-S. 42— Transferee Court—Power to consi¬ 
der question of limitation. 

The Court to which a decree is transferred for 
execution has no jurisdiction to go behind the 
order transmitting the decree and decide whether 
the application for transfer was within time or 
not, and whether the execution of the decree is 
barred by law by reason of the invalidity of the 
order of transmission, although such Court is not 
only competent, but bound to consider whether the 
application for execution made to itself is in time 
or not. 14 R. 550, Appr. {Mya Bu and Mackney, 
JJ.) Kannappaz; Ishaar Singh. 1937 Rang L. 
R. 287 = 173 I.C. 160=10 R.R. 316 = A.I.R. 1937 
Rang. 477. 

-S. 42— Transferee Court — Power to consi¬ 
der question of limitation. 

Although the executing Court to which a decree 
has been transferred fpr execution has jurisdic¬ 
tion to decide whether the application to it is 
barred by limitation or not, it cannot, in consider¬ 
ing the question of limitation, look further back 
than the order transferring the decree of the 
Court which passed the decree; for an order 
transferring a decree is a step-in-aid of execution 
and consequently provides a starting point for a 
fresh period of limitation. If the judgment- 
debtor desires to question the order transferring 
the decree then the proper course for him is to 
apply to the transferee Court under 0.21, R 26, 
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C. P. Code, for a stay of execution to enable him 
to make the necessary objecti n in the Court 
transferring the decree. {Dunkley, J .) Arjunda3 
Bisumel v. U Ka Ya. 14 Rang. 550=163 I.C. 
403=9 R.R. 17=A.I.R. 1936 Rang. 271. 

- S. 42— Trans]eree Court — Power to stay 

execution. 

The expression “powers in executing such 
decree" in S. 42 means “powers in carrying out 
the purpose of executing such decree.” Although 
an order staying an execution may be passed while 
a Court is engaged in executing a decree, yet a 
power to order stay in execution cannot be held to 
be a power exercised to carry out execution of a 
decree. Power to stay execution is not included 
in S. 42. It is the duty of the Court to which a 
decree has been sent for execution to execute that 
decree. It has the powers necessary for that 
purpose, but it certainly has not the power to 
refuse to execute the decree even for a short 
period save and except in the circumstances set 
out in O. 21, R. 26, Civil Procedure Code. The 
executing Court has no juiisdiction to pass an 
order purporting to be passed under O. 21, R. 29, 
staying execution of a decree which has been 
transferred to it for execution by other Court, 
merely on the institution of a suit before it by the 
judgment-debtor for a declaration that the decree 
passed against him is null and void having been 
obtained by fraud. 60 Cal. 1119, Diss. from. 
{Mackney, J.) M. P. L. Chettiyar Firm v Van- 
appa Chettiyar. 162 I.C. 865=8 R.R. 596= 
A.I.R. 1936 Rang. 184. 

-S. 44—Notification under—Decree of 

Native State—Execution in Burma after separa¬ 
tion—Law as to. See Government of Burma 
(Adaptation of Laws) Order, Para. 9 and 
Government of Burma Act, Ss. 144 and 149. 
1938 Rang.L.R. 463=A.I.R. 1938 Rang. 352. 

- S. 44—Notification under—Effect of— 

Decree of Court of Native State transferred to 
British Indian Court—Position and powers of 
latter Court—Jurisdiction to decide whether 
Native State Court is competent to pass decree. 
See C. P. Code, Ss. 13 and 44. 40 C.W.N. 591. 

- S. 46— Money attached under precept — Pay¬ 
ment to another decree-holder who attaches it 
after two months — Validity. 

When money is attached in execution of a 
decree it cannot be paid over to another decree- 
holder who subsequently attaches it, but when 
money is not attached in execution of a decree 
but it is attached in pursuance of a precept under 
S. 46, C. P. Code, the effect of which is limited 
only for two months, after which period the 
attachment no longer exists, the money attached 
under a precept can be paid over to anther decree- 
holder who subsequently attaches it. 161 I.C. 418 
=1935 Lah. 914, Reversed. {Jai Lai, J.) Gurdial 
Singh v. Khazan Chand. 163 I.C. 374=9 R.L. 
13=A.I.R 1936 Lah. 486 8 

- S. 46— Object of — Indefinite order making 

permanent attachment — Validity. 

The cbject of S. 46 is to attach property of the 
judgment-debtor in another Court in order to 
prevent the judgment-debtor from alienating or 
otherwise dealing with it to the detriment of the 
decree-holder till proper proceedings for the sale 
of the property in pursuance of an application for 
execution can be taken, and it is for this reason 
that the effect of an attachment in pursuance of a 
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precept is limited to two months and power is 
given to the Court which passed the. decree to 
extend this period of two months in order to 
meet contingencies which may arise due to the 
delay in transferring the decree to the Court to 
which the precept has been sent. An indefinite 
order stating that an attachment is made perman¬ 
ently is not one contemplated by S. 46. ( Jai Lai, 
J.) Gurdial Singh v. Khazan Chand. 163 I.C. 
374=9 R.L. 13=A.I.R. 1936 Lah. 486. 

-S. 47. 

Appeal. 

Applicability. 

Bar of suit. 

Construction. 

Defence to suit. 

Executability of decree. 

Executing Court. 

Execution, discharge or satisfaction of 
decree. 

Execution proceedings. 

Necessary parties. 

Parties and representatives. 

Parties to suit. 

Question relating to execution. 

Question relating to satisfaction. 

Representative. 

Scope. 

Appeal. 

__s. 47— Appeal—Adjournment of sale to 

enable sanction of Chief Commissioner being 
obtained—Nature of order—If appealable. 

Where an execution sale is adjourned to enable 
the sanction of the Chief Commissioner being 
obtained under S. 17 of the Ajmer Government 
Wards Regulation, the order is not merely one 
for stay of execution. It is an order refusing 
execution unless some condition is complied with 
and is therefore appealable. (D. R. Norman.) 
Beni Prasad v. Sarfraz Ali. 1939 A.M.L.J. 85. 

_Ss. 47 and 115— Appeal — Amendment on 

application under Ss. 151 and 152—Appeal if lies 
_ Revision, competency. 

Where the order amending a decree for a 
certain sum is not passed in execution proceed¬ 
ings but on a separate application under Ss. 151 
and 152, the application does not fall under S. 47 
and no appeal from the order is competent. But 
the mere fact that the order amending the decree 
is not itself appealable and the mere fact that an 
appeal could be presented from the amended 
decree is no bar to the entertainment of a revi¬ 
sion petition of the order in question, if it is 
passed without jurisdiction. ( Bhide.J.) Mittf.r 
Sen-Ganeshi Lal v. Kalyan Rai. 178 I.C. 677 
=11 R.L. 483=A.I.R. 1938 Lah. 4. 

_-S. 47— Appeal — Appeal by judgment-debtor 

against surety—Competency. 

P obtained a decree against M. The amount of 
decree was paid by M. . On appeal the decree in 
favour of P was set aside by the High Court and 
M applied to the executing Court praying that P 
should be ordered to repay the amount received 
by him under the decree. It was also stated that 
one B had stood surety for P and that the execu¬ 
tion should issue against him also. B denied 
having stood surety for P. The executing Court 
held that he did not stand surety and dismissed the 
application as against him. M did not appeal to 
the High Court against this decision but P went 
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on appeal on the ground that the executing Court 
should have held that B was a surety. 

Held, that no appeal was competent on behalf 
ot P, the judgment-debtor, as against B, the 
surety. By getting a decision against B so far as 
the question of suretyship was concerned P could 

takeout execution against B. 

< Abdul Rashid, J.) Mathra Das Puri v. 

0F L AH0RE Municipality. A.I.R. 

1939 Bah. 137. 

- S. 47 Appeal—Application for enquiry as 
to how much money was due from judgment- 
debtor—Application referring to S. 151 in the 
heading—Order on—Appealability. 

The mere fact that an application refers to 
S. 151, C. P. Code, in the heading is not conclu¬ 
sive and the Court must look to the substance of 
the application in order to do substantial justice 
between the parties. An application asking the 
Court to enquire how much money was due by 
the judgment-debtor, though purporting to be one 
under S. 151, is in reality and substance an appli¬ 
cation under S. 47, C. P. Code, as it relates to a 
matter touching the discharge or satisfaction-of 
the decree. The order of the executing Court on 
such an application is, therefore, appealable, 
especially when the Court does not purport to act 
under S. 151 and in fact, there is no suggestion in 
the order that it was acting under the provisions 
of that section. (Agha Haider, J.) Bur Singh 
v. Anjuman Dehi Sohal. 161 I.C. 21=8 R.L, 
662=A.I.R. 1936 Lah. 725. 

S. 47— Appeal—Application for transfer of 
decree—Order on objection opposing transfer. 

An application to the Court which passed the 
decree for transfer of decree is an application 
relating to execution of a decree. The Court to 
which the application for transfer is made does 
not merely function as a post office but it has 
judicial duties to perform. It is required by 
statute to exercise judicial discretion. An objec¬ 
tion raised by a judgment-debtor opposing the 
transfer will be an objection relating to execu¬ 
tion of the decree. The words “relating to 
execution of the decree” used in S. 47, are wide 
enough to cover the case. An order passed on 
such objection is an order coming within the 
scope of S. 47 of the Code and is therefore 
appealable. ( Milter and Mohammad Akram , //•) 
Manmatha Pal v. Sarada Prosad. 187 I.C. 67 
=12 R.C. 539=A.I.R. 1939 Cal. 651. 

—-S. 47 and 0.21, R. 90— Appeal—Applica¬ 

tion to set aside sale compromised on certain 
terms — Sub-Judge setting aside sale holding that 
judgment-debtor had complied with terms of 
compromise—District Judge on appeal setting 
aside order of Sub-Judge—Second appeal — 
Maintainability. 

An application by the judgment-debtor for set¬ 
ting aside the sale under Q. 21, R. 90 C. P- Code, 
was compromised on condition that the sale 
would be set aside without any evidence if the 
judgment-debtor paid the decretal amount within 
a certain date and that in case of default by the 
judgment-debtor, his application would be dis¬ 
missed and the sale confirmed without any evi¬ 
dence. The Subordinate Judge set aside the sale 
holding that the judgment-debtor had complied 
substantially with the terms of compromise. On 
appeal by the decree-holder auction-purchaser, 

the District Judge set aside the order of the Sub- 
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ordinate Judge setting a side the sale. He, how¬ 
ever, did not confirm the sale but ordered the 
case for setting aside the sale to be heard on 
merits as he was of opinion that the compro¬ 
mise was not binding on the j udgment-debtor. 

Held, that the order of the District Judge was 
not an order under S. 47, C. P. Code, and con¬ 
sequently a second appeal to the High Court was 
not maintainable. (Nazim Ali and R. C. Mitter, 
JJ.) Radhakaman Saha v. Makhom Lal Gan- 
goly. 41 C W.N. 890 = 170 I.C. 917=10 R.C. 207 
=A I R. 1937 Cal. 461. 

-S. 47 —Appeal — Application under S. 19, 

Madras Agriculturists ’ Relief Act—Order on — 
Appealability. 

An orde r on an application under S. 19 of the 
Madras Agriculturists' Relief Act, made while 
no proceedings in execution are pending is not 
appealable. It cannot be considered to be a ques¬ 
tion under S. 47, C. P. Code, in the absence of 
any execution proceedings. ( Burn and Stodart, 
JJ.) Subbaraidu. In re. 50 L.W. 537=1939 M 
W.N. 1160 (1) = (1939) 2 M.L.J. 609 (1). 

-S. 47— Appeal — Application under S. 20, 

Madras Agriculturists ’ Relief Act—Order on — 
Appealability. 

An order passed on an application under S. 20 

of the Madras Agriculturists' Relief Act is not 

an appealable order under S. 47, C P. Code. The 

question which arises under S. 20 is a question 

which arises between the executing Court and 

the applicant and not a question between the 

parties to the suit. (Burn and Stodart, JJ.) 

Swaminatha Odayar v. Srinivasa Iyer. 186 

J 9 ;, 4 ? 4=12 RM - 629=1939 M.W.N. 910=50 

H^J 1=:A I R * 1939 Mad - 942=(1939) 2 M. 
L.J. 495. 

(Note. Rules since framed make orders on 
applications under Ss. 19 and 20 of Agriculturists 
Relief Act appealable.] 

—S. 47— Appeal—Application under S. 23 of 
Madras Agriculturists' Relief Act—Order on— 
Appealability. See Madras Agriculturists' 
Relief Act, S. 23. 1939 M.W.N. 735 (2). 

r-T-S. *1-APPeal-Application under O. 21 , 
- Order holding that it is time-barred — Ap¬ 
peal. 

An order by the executing Court holding that 
an application under O. 21, R. 2, C. P. Code, is 
time-barred, falls within S. 47, C. P. Code, and an 
appeal therefrom is competent. (Lokur, J.) 
Narayan Dvttatraya v. Murlidhar Punam- 
chand. J 83 LC. 419=12 R B. 100=41 Bom.L. 
R. 417=A.I.R. 1939 Bom. 255. 

”T —Appeal—Appointment of Commis¬ 

sioner to take accounts in execution—Order 
giving diredtons to Commissioner as to taking of 
accounts — Appealability. 

An order by the executing Court giving direc¬ 
tions to a Commissioner appointed in the execu¬ 
tion proceedings to investigate and take accounts 
as to certain amounts payable to the parties and 
directing him to complete the investigation in the 
light of the directions given, is not appealable 
under S. 47, C« P. Code. It is in the nature of an 
interlocutory order and not a final order, and 
therefore there can be no appeal from it. It is 
only when the final order is passed after the Com¬ 
missioner makes his report acting upon the in¬ 
structions given to him that there can be an 
appeal. (Harries, C.J. and FazlAli, J.) Prabha- 
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bati Debi v. Lila Singh. 12 R.P. 428=185 I.C. 
852=6 B.R. 267=20 Pat.L.T. 796=A.I.R. 1940 
Pat. 75. 

-S. 47—Appeal—Assignment of decree after 

its attachment—Assignee applying to execute 
decree—Objection by attaching creditor who is 
also the judgment-debtor, under S. 64 and O. 21, 
R. 53—Order dismissing the objection—Second 
appeal. See C. P. Code, 0.21, Rr. 16 and 53. 
1936 A.W.R. 1167 = A I.R 1937 All. 63. 

-S. AT—Appeal — Attachment — Judgment- 

debtor claiming attached land as debutter —Order 
on objection—Appealability — O. 21, R. 58 — 
Reversal of order on appeal — Revision. 

O. 21, R. 58, C. P. Code must be held to apply in 
all cases where the judgment-debtor objects to an 
attachment not in his personal capacity, but in a 
representative capacity. Where a judgment- 
debtor objects to the attachment on the ground 
that the attached property is debutter and that he 
holds it not in his private or personal capacity, 
but as shebait on behalf of a deity to whom the 
property has been dedicated in consideration of 
his performing certain services to that deity, the 
objection falls under 0.21, R. 58, C. P. Code ; 
and not under S. 47. No appeal therefore lies 
against the order passed on the objection. If an 
appeal is entertained against the order and 
allowed, it is without jurisdiction, and the order 
on appeal is liable to be set aside in revision. 
(James, J.) Barari Co-operative Bank, Ltd. v. 
Singheswar Jha. 163 I.C. 397 ( 1 ) =9 R P. 5= 
17 Pat.L.T. 810=1936 P.W.N. 195=A.I.R. 1936 
Pat. 256. 

•-S. 47— Appeal — Auction-purchaser —If 

necessary party. 

The auction-purchaser is not a necessary party, 
in a proceeding arising under S. 47, C. P. Code 
as between the parties to the suit; nor is his non¬ 
joinder in an appeal from an order in such pro¬ 
ceedings fatal to it. (Grille and Niyogi, JJ.) 
Azhar Hussain v. Mohammad Shibli. I.L.R. 
(1939) Nag. 548=187 I.C. 791 = 12 R.N. 309= 
1939 N.L.J. 270=A.I.R. 1939 Nag. 183. 

-S. 47— Appeal — Auction-purchaser, if 

necessary party . 

An objection to attachment under S. 47, C. P. 
Code, by the legal representative of the judgment- 
debtor was dismissed and the property was then 
put to sale and purchased by a third person in 
auction-sale. In appeal from the order of dis¬ 
missal of the objection, the auction-purchaser 
was not added as a respondent. 

Held, that the auction-purchaser was not a 
necessary party to the appeal, as his right came 
into existence after the matter had been decided 
by the trial Court. (JaiLal,J.) Nabi Bakhsh 
v. Ida. 174 I.C. 320=10 R.L. 551=A.I.R. 1937 
Lah. 263. 

- 7 - S. 47— Appeal — Award under Co-operative 

Societies Act—Execution by Civil Court — Pro¬ 
ceedings set aside—Order under S. 151, C. P. 
Code, remitting award for rectification — Appeal — 
Revision. 

Where the execution proceedings taken in the 
Civil Court in pursuance of an award under the 
Co-opprative Societies Act are set aside*, and the 
Court passes an order under S. 151, C. P. Code, 
remitting the award to the arbitrator for rectifi¬ 
cation of certain errors therein, the order is not 
one falling under S. 47, C. P. Code, and is there- 
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fore not appealable. The order being one which 
the Court has no jurisdiction to make under the 
Co-operative Societies Act and the rules framed 
thereunder, the matter falls under S.115, C. P. 
Code, calling for interference in revision. (Me 
Nair, J.) Nilmani Maityw. Kumar Narayan 
Jana. 164 I.C. 802=9 R.C. 284=40 C.W.N. 
89. 

S. AT— Appeal—Decision on application 


under 0. 34. R. 5. 

The decision of an executing Court on an appli¬ 
cation under O. 34, R. 5. C. P. Code, falls within 
the purview of S. 47, C P. Code, and is appeal- 
able. t Addison and Abdul Rashid, JJ.) Suraj 
Bhan v. Allahabad Bank. Delhi. 164 I.C. 53 
=9 RL 75=38 P.L.R. 259=A.I.R. 1936 Lah. 

562. 

,g 47 — Appeal — Decree—Execution for sum 


less than that mentioned in decree after reduction 
under S. 15, Bihar Act (IX of 1938 )—Appeal—If 

& * 

Where the Court refuses to execute the decree 
for the sum mentioned in it, and proceeds to 

execute it only after reducing the amount of the 

decree in accordance with the direction in S. 15 of 
the Bihar Restoration of Bakasht Lands and Re¬ 
duction of Arrears of Rent Act of 1938, the 
matter falls under S. 47, C. P. Code, and an appeal 
lies against the order. ( Khaja Mohamed Noor 
and Chatterji, JJ.) Razaur Rahman v. Udit 
Singh. 18 Pat. 694=20 Pat L.T. 492 = 1939 P. 
W.N. 530=185 I.C. 135=12 R.P. 303=A.I.R. 
1939 Pat. 570. 

-S. 47— Appeal—Decree against legal repre¬ 
sentatives of deceased—Execution against his 
property—Application under S. 151 by posthu¬ 
mous son to be brought on record as legal repre¬ 
sentative—Order rejecting—Appeal—Revision. 

Where an application under S. 151 is filed on 
behalf of a posthumous son of a person, against 
■whose property a decree obtained against his legal 
representatives is sought to be executed, praying 
that he should be brought on record as one of 
the legal representatives of the deceased, and that 
the sale of the property should be stayed till the 
application is granted, the question raised in the 
application does not fall within the purview of 
S. 47 as it is not a question arising between 
parties to the suit, and an order refusing such 
application is not a decree. Hence no appeal lies 
from it; nor is such order open to revision being 
merely an interlocutory order and there being no 
case decided. ( Davis, J.C. and Lobo, A.J.C.) 
Esak Haji Abubakar V. Jimabai. 30 S.L.R. 
170=165 I.C. 305 (2)=9 R.S. 96=A.I.R. 1936 
Sind 166. 


•S. 47— Appeal — Decree-holder directed to 

m M a 


file a petition for appointment of guardian of 
minor judgment-debtor—Failure of decree-holder 
to comply with order—Dismissal of execution 
petition—Second appeal. 

An order dismissing an execution petition for 
failure of the decree-holder to comply with the 
order of the Court directing him to file a petition 
and affidavit for appointment of a guardian of a 
minor judgment-debtor, is one under S. 4£ C. P. 
.Code, and a second appeal is competent against 
such an order. (Nasim Ali and RC.Mitter, JJ.) 
Bbojendra Kishore Roy Chaudhury v. Sham- 
s erali. 41 C.W.N. 531=I.L.R. (1937) 2 Cal. 


C. P. CODE (1908), S. 47. 


127=171 I.C. 435=10 R.C. 268=A.I.R. 1937 

v3i 


S. 47 and Sch. II, para 21 (2)— Appeal- 


Decree under Sch. II, para. 21 (2)—Question re¬ 
lating to its execution—Appeal, if lies from deci¬ 
sion. 

When a decree passed under Sch. II, para. 21 (2), 
C. P. Code, is executed, if any question relating to 
its execution, discharge or satisfaction is raised by 
any of the parties to the decree, the determination 
of such a question is a decree within the meaning 
of the Code, and an appeal is therefore com¬ 
petent from the order deciding the question. 
(Nasim Ali and Rau, JJ.) Brindaban Chandra v. 
Kiran Bala Devi. 44 C.W.N. 231. 

S. 47—Appeal—Decree under S. 227, Agra 


Tenancy Act—Execution—Order of Collector in 
— ‘Xppeal—Forum—Commissioner or District 
Judge. See Agra Tenancy Act, S. 227. 1936 R. 
D. 197. 


■S. 47— Appeal — Execution—Application by, 


judgment-debtor to raise attachment—Order re¬ 
fusing — Appealability. 

An order refusing an application by the judg¬ 
ment-debtor to raise the attachment effected in 
execution is appealable as a decree, as the question 
decided is one relating to the execution, discharge 
or satisfaction of the decree under S. 47, C. P. 
Code. The fact that the order is passed not on 
the execution petition itself but on an application 
by the judgment debtor does not mike any 
difference. (Pandrang Row, J) Palaniappa 
Chettiarz/. Thaivanai Ache 165 I C. 59=9 R. 
M. 206=1936 M.W.N. 1037=44 L W. 460=A,I. 
R 1936 Mad 812=71 M.L J. 317. 

S. 47 —Appeal—Insolvent judgment-debtor 


—-Annulment of adjudication—Execution by cre¬ 
ditor—Objection by person appointed under S. 37 
of the Provincial Insolvency Act to take charge of 
properties—Order on—Appeal and second appeal. 

Quaere :—Whether an appeal or second appeal 
lies against an order on objections to the execu¬ 
tion of a decree against the judgment-debtor 
raised by the person in whom the properties are 
vested by the Court under S. 37 of the Provincial 
Insolvency Act on the annulment of the adjudica¬ 
tion of the judgment-debtor? (R. C. Mitter, J.) 
Abdul Latif v. J. R. Percival. I.L.R. (1937)1 
Cal. 264=166 I.C. 509=9 R.C. 546=40 C.W.N. 
1229=A I.R. 1936 Cal. 573. 

S. 47— Appeal—Matter in issue between 


decree-holder and judgment-debtor—Order on — 
Appealability. 

Where a decree-holder who attaches the surplus 


profits of a ghatwal estate raises objections to 
certain items in the estimate of receipts and 


expenditure of the estate, the question is one 
between the decree-holder and the judgment- 
debtor, falling under S. 47, C-P Code, an , .f n 

order passed on such objections is appealable. 
(Rowland and Chatterji. JJ.) BansidhaR Shroff 
v. Ashutosh Deo. 180 I.C. 8=5 B.R 344=11 
R P. 436=1939 P.W.N. 86 =A.I.R. 1939 Pat. 
242. 

S. 47— Appeal—Mortgage bond — Provision 


for instalment payment—Default clause P lVi *9 
mortgagee right to sue for whole amount m c 
two consecutive instalments be kept in nrrear 
Default Suit for defaulted instalments ° n K~ 
DecreeSale—Objection that sale should not oe. < 
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subject to remaining instalments — Order on — Court to be one in which there was divergence of 
Appealability. judicial opinion and the question was left undeci- 

Where in execution of a decree obtained by a ded at it was unnecessary for the decision of the 
mortgagee for two overdue instalments under a case. (Iqbal Ahmad andVerma, JJ.) Karimul 
mortgage deed which provides for instalments Rahman Khan v. Saraswati Sugar Syndicatk, 
and contains a default clause giving the mort- Lahore. IL R. (1939) All. 150—182 I £- 4 ^ 3 — 
gagee a right to sue for the whole amount in case 12 R A. 23 = 1939 A W.R. (H.C.) 17 —1939 A.L». 
•of default in payment of two consecutive instal- J. 53=A.I R. 1939 All. 314. 

ments, the mortgaged property is put up for sale, -S. AT—Appeal—Order directing security 

if the mortgagor raises an objection that the sale for stay of delivery of possession pending appeal 
cannnot be held subject to the remaining instal- — Order by executing Court accepting security 
ments of the mortgage debt, that is a dispute If appealable. . 

between the parties arising out of execution and The question whether an appeal lies against an 
affecting the substantial rights of the judgment- order of a Subordinate Court accepting the secu- 
•debtor, and the order on such objection is there- r ity for stay of delivery as sufficient can arise 
fore appealable. (Wadsworth, J.) Subuayy\ v. only if the order is passed by the Subordinate 
Venkatasubbayya. 50 L.W. 775=1939 M.W.N. Court suo motu as a Court of execution, and not 
1239=A.I.R. 1940 Mad. 296=(1939) 2 M.L.J. whe n the order is passed on a direction from the 
932. . appellate Court. (Fast Ali and Madan, JJo^ 

-S. 47— Appeal — Order accepting security Anand Das v. Ram Bhusan Das. 3 B.K. 6d3— 

tendered by judgment-debtor and directing stay is Pat L T. 621 = 170 I C. 139=10 R.P. 86—1937 
of execution. P.W.N. 216=A.I.R. 1937 Pat. 380- 

Where the execution Court accepts a hypothe- -S. 47— Appeal—Order disallowing plea of 

cation bond tendered by the judgment-debtor as limitation. 

sufficient security in spite of the objection of the An order disallowing a plea raised by the judg- 
decree-holder, and directs stay of execution pro- m ent-debtor that the execution petition is barred . 
ceedings as ordered by the High Court, the order by limitation is an appealable decree under S. 47, 
of the executing Court is not a final order, but c P Code. (Beasley, C J. and Stodart, J.) Rama 
merely in the nature of an interlocutory order and r‘ a0 Sree Ramamoorthy. 164 I.C. 670=9 R. 
does not come within the purview .of S. 47, C P. m 162=1936 M.W.N. 575=44 L.W. 486=A.I. 
Code, and no appeal, therefore, lies against such R.1936 Mad. 801=71 M L.J. 388. 

an order. (Nanavutty and Smith, JJ.) Suraj __S. 47— Appeal—Order for repayment of 

Mohan Dayalz/. Sarup Narain. 164 I.C 424= turchase-monev to auction-purchaser under O. 21, 

4 R.C 67=1936 aW.N. 664=1936 O.L.R. 450 ^93 on sale bei,°g set aside-Appealabilily- 
—A.I.R. 1936 Oudh 369. An orc j er on an application by the auction-pur- 

-S. 47—Appeal—Order allowing amendment chaser under O. 21, R. 93, C P. Code, for repay- 

of execution petition—If “decree”—Appealability, ment of the purchase-money to him when the sale 
See C. P. Code, S. 2 (21. 71 M.L.J. 256. has been set aside does not fall under S. 47; it is 

-S. 47— Appeal — Order bringing legal repre- not a question between the parties to the suit or 

sentatives of deceased decree-holder on record in their representatives relating to the execution, 
execution—Appealability. discharge or satisfaction of the decree, as it has 

An order on application in execution to bring no legal effect on the rights and liabilities as 
the legal representatives of a deceased decree- between the decree-holder and the judgment- 
holder on record falls under S. 47, and is appeal- debtor. Hence the order is not one which is 
able and provisions of O. 22, Rr. 12, 3 and 4 are appealable. (Leach, C.J. and Somayya, J.) Rama- 
not applicable (Davis, J.C. and Tyabji, J .) Gopi- swami Chettiar v. Mf.yyappan Servai. 188 1. 
bai v. Chuhermal. I.L.R. (1939) Kar. 509= C 187=12 R.M. 810=50 L.W. 159=1939 M.W. 
183 I.C. 717=12 R.S. 71=A I.R. 1939 Sind 234. N. 700=A.I.R. 1939 Mad. 740=(1939) 2 M.L.J. 
-S. 47 —Appeal—Order directing issue of 353. 

warrant for arrest of judgment-debtor. -S. AT—Appeal-Order of restitution under 

An order issuing a warrant for the arrest of a inherent powers—Order between parties and relot- 
judgment-debtor is an order passed under S.47 f ing to execution — Appealability. 
irv™ anc * * s appealable as a decree. A I.R. An order passed under the inherent powers of 

1924 Lah. 360 f Rel. on. (Skemp> J.) Sardar the Court is not per se appealable. But if the 

Singh. . 169 I.C. 613=10 R.L. order is in fact an order passed on an application 
25—39^P/L.R.^690=A.I.R. 1937 Lah. 706. made by one party to the suit as against the other 

—-S. 47 Appeal-Order directing judgment- and relates to the execution, discharge or satisfac- 
debtor to be sent to civil jail. tion of the decree in the suit, it falls under S. 47 

. To arrest and send a judgment-debtor to a civil and for that reason it is appealable. S. 47 only 
jail is one of the modes of executing a decree, provides for the procedure and the forum whereby 
and hence the order to. send the judgment-debtor a decision has to be reached. It does not give the 
to jail on failure to give security comes within Court the powers by virtue of which the Court 
the purview of S. 47 and is therefore appealable, decides ; those powers have to be sought elsewhere 
K Ahmed Jamal. 164 in the C. P. Code, either under S. 144or S. 151. 

I.C. 459—9 RRang. 367, An order for restitution under S. 144 falls under 

--'. s * 47 and O. 34, R. 4 —Appeal—Order S. 47 and is appealable. Similarly an order 

directing sale of mortgaged properties in particu - under S. 151 for something analogous to restitu- 
*°r order If appealable. tion made as between the parties would also fall 

The question whether an order regulating the under S. 47 and be subject to appeal. S. 47 must 
order in which the mortgaged properties are to be held td cover all cases of restitution. ( Wads - 
be sold is an appealable one was held by the worth, JJ) i Ramiredd* v. Satyam. 167 I.C. 356= 
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9 R.M. 446=1936 M.W.N. 503=43 LW 773— 

A.I.R. 1936 Mad. 636. 3 “~ 

A ni 47—-Appeal—Order on application under 

C/. cl 9 K . V5 by decree-holder auction-putchaser . 

W A" °i! d ^ r passed on an application under O. 21, 
K. yo, c. P. Code, by a decree-holder auction- 
purchaser is an order under S. 47, C. P. Code, and 
appealableas such. 53 Cat. 781 (F.B.), Foil. 
KAgha Haidar, J.) Ktnad Dev v. Partap Singh 
169 I.C. 242=9 R.L. 728=38 P.L.R. 621=A I R 
1937 Lah. 145. 1 * 

-S. 47— Appeal— Order purporting to be 

under S. 47, but wrongly made—Matter not fall¬ 
ing under section — Appeal—If barred. 

An order which purports to be made under 
S. 47, C* P• Code, though it is wrongly made as 
being on a plea which ought not to be entertained 
in execution, is still an order under S. 47, and 
therefore is appealable. (Mockett and H or will, 
JJ •) Sethurajan v. Guruswami Pathar ID’ 
R. (1937) Mad. 834=1937 M.W.N. 227 (2)=170 

I. C. 86=10 R.M. 131=45 L.W. 401=A.I.R. 1937 
Mad. 509=(1937) 2 M.L.J. 37. 

“ ■ - S. 47— Appeal — Order refusing execution 
and directing the filing of a fresh application— 
Appeal. 

An order directing an applicant to file another 
execution while refusing to execute the decree as 
asked, is undoubtedly appealable as a decree 
under S. 47, G P. Code, and that right of appeal 
is not taken away merely because execution is 
subsequently filed and unsatisfied. ( Middleton , 

J. C. and Almond, A.J.C.) Krjpal Singh v. Syed 
Ashraf Ali Shah. 160 I.C. 812=8 R. Pesh 130 
=A.I.R. 1936 Pesh. 46. 

-S. 47— Appeal—Order refusing to execute 

decree—Appeal, if can be filed by agent compe¬ 
tent to execute decree. 

Where an agent of the decree-holder is compe¬ 
tent to execute the decree, he is entitled to have 
any objection to execution removed either in the 
executing Court or in the appellate Court. He is, 
therefore, competent to appeal from an order 
refusing to execute the decree, (/at Lai, J.) 
Basanti Devi v. Official Receiver. 164 I.C. 463 
=9 R.L. 130 (2)=A I.R. 1936 Lah. 508. 

-"S. 47— Appeal—Order rejecting objection 

questioning legality of issue of warrant—No 
appeal filed against the order—Appeal against 
order in execution which has nothing to do with 
such objection, on the ground that warrant was 
illegal — Maintainability. 

Where an objection under S. 47, C. P. Code, 
questioning the legality of the issue of a second 
warrant of attachment was rejected by an order 
passed on the back of the application, but the 
judgment-debtor did not file any appeal against 
that order, an appeal by him directed against the 
order of the Court in the execution case which 
has nothing to do with such objection, on the 
ground that the issue of a second warrant of 
attachment without a fresh application for execu¬ 
tion was illegal, is not maintainable. (Srivastava 
and Thomas, JJ.) Hafiz Abdul Razzaq Haji v.' 
Bini Madho Basant Rai. 161 I.C. 393 (1)=8 
R.O. 320=1936 O.L.R. 173=1936 O.W.N. 47= 
A.I.R. 1936 Oudh 240. 

————S. 47 —Appeal — Order setting aside sale — 
Notice received by Civil Court under S. 34, Bengal 
Agricultural Debtors Act immediately after 
execution sale—Sale set aside under S. 151. 


x, 1939—1940 1940 

C. P. CODE (1908), S. 47. . ; r> ) 

Where a Civil Court receiving a notice under 
. 04 ot the Bengal Agricultural Debtors Act 
immediately after the judgment-debtor’s property 
nan been sold in execution, passes an order pur- 
porting to be made under S. 151, C P. Code, to- 

the effect that the sale should be set aside the 

order in effect is essentially an order which ought 

to be made under S. 47, C. P. Code, and is, there-. 

fore, appealable. ( Edgley , J ) Nibaran Chan- 

?*** Belatall 43 C.W.N. 419^A.I.R. 
1939 Cal. 334. 

— S. 47 and O. 21, R. 53 — Appeal—Order set- 
ting aside sale at instance of rival decree-holders 

A and N, decree-holders of G f attaching mort - 
9oge decree obtained by G against R — Property 
sold in execution of A's decree against G—N 
objecting to A’s execution—Sale set aside by. 
Court—Appeal against said order by A —If com¬ 
petent. 

Azr\dN, decree-holders, attached in execution 
of their decrees against G, the mortgage decree 
obtained by G against R, and property mortgaged 
was sold in execution of A’s decree against G, but 
later on N objected to the execution of A’s decree 
on certain grounds and the Court set aside the 
sale. A appealed against the order setting aside 
the sale to the District Judge but the appeal was 
dismissed by the Court on the ground that no¬ 
appeal lay inasmuch as the question was one bet¬ 
ween rival decree-holders and so no appeal was 
competent as the order could not fall within the 
provisions of S. 47. 

Held, that inasmuch as A attached the mortgag¬ 
ed decree obtained by G, he was the representative 
of G in mortgage decree in view of O. 21, R. 53. 
The order setting aside the sale, even though 
arrived at by the Court on objection raised by N r 
the rival decree holder, and thus the question 
though between rival decree-holders was one that 
affected the judgment-debtor R , and it was there¬ 
fore one between parties to the suit within the 
meaning of S. 47, and hence appeal against the 
order setting aside the sale was competent. 11 

C.W.N. 403, Dist. (D. N. Mitter ,- J.) Hari 
Kishen Rathi v. GopeShwar Deghurla. 1711. 

C. 517=10 R.C. 282=A.I.R. 1937 Cal. 177. 

-S. 47 — Appeal—Order setting aside sale for 

want of attachment—Second appeal—If competent. 

An order setting aside a sale on the ground that 
the executing Court had on jurisdiction to sell the 
property without attachment, in the first instance,, 
falls under S. 47 and a second appeal is competent 
against such an order. (Bhide, J.) Matab MaL. 
Jinda Shah v. Darya Ram Guranditta. 164 I.C* 
140=9 R.L. 91=A.I.R .1936 Lah. 573. 

-S. 47 — Appeal—Order setting terms of sal* 

proclamation—Appeal—Decision on rights-and 
liabilities of parties with regard to execution 
Res judicata— Omission to appeal — If can be 
objected to at later stage. 

It is well established that the mere settle ment 
of the terms of a proclamation of sale, where no 
dispute between the parties as to their rights or 
liabilities is decided judicially, cannot be deemed 
to be an order under S. 47, C. P. Code, from whicn 
an appeal would lie. But it is equally Well-settled 
that when at the stage of settling the terms of .“J* 
proclamation the parties put into issue a questio** 
affecting their relative rights and liabilities witn 
regard to execution, and this matter.is heard an 
decided, that decision is a judicial decision, an® ^ 
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the parties will not be allowed in the course of 
execution to canvass the same matter again. The 
party aggrieved by that order must take it up in 
appeal, and if he does not do so, he cannot be 
heard to raise the matter at a later stage. ( Wads - 
worth, J.) Namasivaya Mudaliar v. Srinivasa 
Iyengar. 50 L.W. 578=1939 M W.N. 1148=A. 
I.R. 1940 Mad. 54=(1939) 2 M.L.J. 782. 

-S. 47— Appeal—Order refusing stay of 

execution — Revision, if competent. 

An order staying or refusing to stay execution 
of a decree upon the ground that execution is or 
is not barred by some special law is subject to 
appeal as a decree. An application in revision 
filed against an order refusing to stay execution 
is, therefore, misconceived. ( Edglcy , /.) 
Abinash Chandra v. Bibhuti Bhusan. 44 C.W. 
N. 587. 

-S. 47— Appeal—Order staying or refusing 

to stay execution under Bengal Agricultural 
Debtors’ Act. 

The question whether the execution of a decree 
is or is not barred, whether temporarily or per¬ 
manently, by reason of some special law as ( e g.) 
by the Bengal Agricultural Debtors Act—is a 
question within S. 47, C. P. Code, and its deter¬ 
mination is accordingly a decree within the mean¬ 
ing of S. 2 (2) of that Code. It follows that an 
order staying or refusing to stay execution upon 
the ground that the execution is or is not barred 
by the special law in question is subject to appeal 
as a decree. ( Nasim Ali and Rau. //.) Nafar 
Chandra Sardar v. Kalipada Das. I.L.R. (1940) 
1 Cal. 393=188 I.C. 483=13 R.C. 1=44 C.W.N. 
364=A.I.R. 1940 Cal. 257. 

" 7— APPeal—Order that executing Court 
had jurisdiction to hear objection application of 
judgment-debtor. 

If an or der passed in execution proceedings 
decides a question relating to the rights and 
liabilities of the parties with reference to the 
relief granted by the decree, it falls within the 
scope of S 47 and is a decree. But orders that 
are merely incidental and refer to the conduct of 

the proceedings are not within the section. The 

decision, that the executing Court had power to 
hear the objection application of judgment-deb¬ 
tor under S. 47, is an order which finally and con¬ 
clusively determines, so far as the Court passing 
such order is concerned, a very important and 
substantial right which, according to the decree- 
holder the. Court had no jurisdiction to make. 
The decision is one of substance and is not an 
ordinary interlocutory order, or one merely inci¬ 
dental to the conduct of the proceedings. The 
assumption of the jurisdiction where the Court 
has no jurisdiction is a decision which can be said 
to be more important than any other decision 
except a decision on the merits. It follows that 

ft* °aci is , appealable under S 2 

(2) and S. 47, C.P. Code. ( Addison and Ram Lall 
77.) Lloyds Bank, Ltd., Lahore v. Mt. Rehmai 

S5V“ Mils??/* RL 129=41 p L R - 555= 

7 W—-Appeal—-Order transferring decret 

to another Court under S. 39. 

An appeal lies under S. 47, C. P. Code, from ai 
order under S. 39 transferring a decree to anothei 
Court for execution, as the order is one relatinj 
•to the execution of the decree though itself i 
not an order executing the decree, (/at La/, /. 

Q. D.—66 


C. P. CODE (1908), S. 47. 

Chaman Lal v. Ram ICanwar Ganesh Das. 41 
P.L.R. 186 

-S. 47—Appeal—Order under S 11, Bihar 

Money-Lenders Act See Bihar Money-Lenders 
Act, S 11. 1940 P.W N. 492. 

-S 47— Appeal—Order under S. 39, allowing 

simultaneous execution in two Courts—Appeal 
Notice to judgment-debtor—If condition prece¬ 
dent to validity of order. 

A mere order transmitting a decree for execu¬ 
tion to another Court may be said to be a purely 
ministerial order, but an order which amounts to 
the grant of a certificate and allows simultaneous 
execution proceedings to go on in more than one 
Court is not a mere ministerial order. Such an 
order is a judicial order falling under S. 47, C. P. 
Code, and is appealable. Such an order cannot 
be made without notice to the judgment-debtor 
and without hearing him under O. 21, R. 6, C. P. 
Code. ( Divatia , /.) Lakshman Hari v. V.G. 
Virkar 183 I.C. 333=12 R.B. 81=41 Bom.L. 

R. 481=A.I.R. 1939 Bom. 258 

-S. 47— Appeal—Order under O. 21, R. 16. 

An order passed under the provisions of O. 21, 
R. 16 is an order determining a question between 
the judgment-debtor and the representative of 
the decree-holder because it determines the right 
of a representative of the decree-holder to 
execute the decree. This is a question falling 
within the provisions of S. 47 of the Code and is 
therefore a decree under the provisions of S. 2. 
An appeal therefore lies from the order and an 
application in revision is incompetent. ( Dunkley , 
/ ) Maung Khin Maunc. v. S. K. R. Karuppayya 
Pillai. 186 I.c. 322=12 R.R. 261 =A.I.R. 1939 
Rang. 376. 

-S 47— Appeal—Order under O. 21, R. 66— 

Appeal—Decision as to—Whether sale is to be 
held by Court or Collector—If judicial order or 
administrative act. 

Proceedings held under O. 21, R. 66, C. P. Code, 
in relation to the proclamation of sale are not 
orders falling under S. 47, and are therefore not 
appealable; but an order as to whether a sale is 
to be held by the Court itself, or by the Collector 
on the ground of the judgment-debtor being an 
agriculturist, is a judicial order relating to the 
execution of the decree, and as such falls under 

S. 47, and an appeal lies therefrom. ( Lokur , /.) 
Mahadeo Sunder Mehtas/. Khanderao Sitaram. 
186 I.C. 61 = 12 R B. 290=41 Bom.L.R. 1166= 
A.I R. 1939 Bom 526. 

-S. 47 —Appeal—Order under O 21, R • 66 

overruling objection to sale of entire property — 
Appealability. 

An order under O- 21, R. 66, C. P. Code, over¬ 
ruling the objection of the judgment-debtor that 
only part of the property should be sold is not an 
interlocutory order, but one against which an 
appeal lies. (Norman.') Garji Das v. SuraJMAL. 
1936 A.M.L.J. 13. „ _ 

-S. 47— Appeal—Order under 0.21,iv.66, 

C. P. Code, refusing to direct value of property 
to be stated in sale proclamation—If decree. 

An order refusing to direct the value of the 
property to be stated in the sale proclamation 
under 0.21, R. 66 is not a decree and is not 
appealable- Nor, is it a "judgment” within the 
meaning of cl. 15 of the Letters Patent. ( Beau¬ 
mont, C. J. and Lokur, J.) Charandas Vasanjt 
v . Dossabhoy Maganlal. I.L.R. (1939) Rom* 
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389=182 I.C. 409=12 R.B. 12=41 Bora.L.R. 
328=A.I.R. 1939 Bom. 182. 

-S. 47 —Appeal—Order under O. 21, R. 93 — 

Appealability. See C. P. Code, S. 2 (2). 42 Bom. 
L.R. 367. 

-s. 47 — Appeal—Order under 0. 21, R. 93— 

Appeal and second appeal — Competency. 

An order on an application by an auction-pur¬ 
chaser under O. 21, R. 93. C. P. Code, for refund 
of the sale price is subject to appeal and second 
appeal ( Horwill, J.) Ramaswami Chettiar v. 
Meyyappan Servai. 172 I.C. 468=10 R.M. 460= 
46 L.W. 280=1937 M.W.N. 749=A.I.R. 1937 
Mad. 779. 

-S. 41—Appeal — Party impleaded in one 

capacity—Objections by, in other capacity—If fall 
under S. 47—Order on—Appeal or separate suit. 

Where the impleading of a party in a suit was 
in one capacity and questions (claims) are raised 
in execution objecting to the decree in another 
capacity, they are not matters falling under S. 47 
and should be decided in a regular suit and no 
appeal lies against an order in execution, or in 
other words the capacity in which a party is im¬ 
pleaded has got to be looked to in applying S. 47, 
the only exception to this rule being where the 
question is raised by a person as legal representa¬ 
tive when, though there is apparently a different 
capacity, the question should be settled in execu¬ 
tion. Similarly, if a party is impleaded in a 
mortgage suit by reason of one capacity, and if he 
has got other points which he wishes to raise in 
another capacity but was not impleaded in the 
latter capacity, these other points could not only 
be not raised in the suit as is well,recognised, but 
could not be raised even in execution proceedings, 
because the capacity would then be different and 
should be agitated only in a regular suit. If a 
claim is made it will be in the nature of a claim 
petition by a stranger and there cannot be an 
appeal, but only a regular suit should follow 2 
P.LJ. 219, Foil.; 42 C. 440, 14 M.L.J. 377 and 23 
Mad. 118, Rel.on. ( Ramesam and Cornish, JJ.) 
Venkatakrishnayya v. Venkatanarayana Rao. 
169 I.C. 456=10 R.M. 43=A I.R. 1936 Mad. 733. 

- S, 47— Appeal—-Person dismissed as un¬ 
necessary party to suit—Subsequent addition in 
execution as legal representative of judgment- 
debtor—Claim in own right to property sold in 
execution—Order on — Appeal. 

Where, on the death of the judgment-debtor, a 
person who was dismissed from the suit as being 
an unnecessary party is brought on record as the 
judgment-debtor's legal representative, and that 
person claims to be entitled to the property sold 
in execution as his own in his own right, the 
question can be determined by the executing 
Court. An order by the executing Court on that 
claim refusing to determine the question of title 
is appealable. ( Cornish , /.) Peer Bathummal 

Beevi - 167 I-C. 113=9 R. 
M■ 424=1936 M.W.N. 1369=44 L.W. 698=A.I. 
R. 1937 Mad. 108=71 M.L.J 725. 

. ^ Appeal—Question between auction - 

purchaser and judgment-debtor — Former, if can 
appeal. 

An auction-purchaser is the representative of 
the judgment-debtor and therefore any question 
arising between him and the judgment-debtor 
cannot be said to be one between the parties to 
the suit or their legal representatives within the 
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meaning of S. 47 and therefore the auction- 
purchaser has no locus standi to maintain an 
appeal as from a decree passed under the provi¬ 
sions of S. 47. (Agha Haidar, J) Sadhu Mal 
Khazana Mal v. Devi Chand. 173 I.C. 505=10 
R L. 450=A.I.R. 1937 Lah. 347. 

~~ S. 47—Appeal — Rateable distribution— 
Order allowing in respect of money paid into 
Court by surety for judgment-debtor—Appeal¬ 
ability. See C. P. Code, S. 73. 41 Bom.L.R. 
176. 


S. 47— Appeal—Rateable distribution — 
Order as to. 

A decree-holder purchased the property of his 
judgment-debtor in execution of his decree. By 
the amount of his bid the entire amount of his 
decree was satisfied and he paid into Court the 
excess of the bid over the decretal amount. 
After the auction but before the excess amount 
was deposited in Court or the auction sale con¬ 
firmed, another decree-holder of the same judg¬ 
ment-debtor made an application for a rateable 
share in the assets to be realised in execution 
of the decree of the first decree-holder. The 
Court held that he was entitled to a rateable 
share in the full price. 

Held, that the order of the Court mu«t be 
deemed to have been passed only under S. 73, C- 
P. Code, and not under S. 47 of the Code and 
consequently no appeal lay. (Jai Lai, J.) Roshan 
Lal v. Shiv Das Mal. 162 I.C. 309=8 R.L. 87 8 
(1)=A.I.R. 1936 Lah. 181. 

-Ss. 47 and 73— Appeal—Rateable distri¬ 
bution—Order as to. ' 

An order under S. 73 determining the question 
of rateable distribution as between rival decree- 
holders in which the judgment-debtor has no 
interest does not fall under S. 47 and is not 
appealable. ( Mya Du and Baguley, JJ.) Aga M. 
Sherazee v. R. M. P. M. Chettiar Firm. 169 
I.C. 644=10 R.R. 24=A.I.R. 1937 Rang. 134. 

-S. 47 —Appeal — Rateable distribution — 

Order as to, under S. 73—Appealability. 

Where an order of rateable distribution under 
S. 73, C. P. Code, involves questions which affect 
not only the various decree-holders inter se, but 
affects also the judgment-debtor, the order falls 
under S. 47 read with S 73, C. P. Code, and is 
therefore appealable. ( Lokur, J.) Ningappa v. 
Adiveppa. 186 I.C. 372=12 R.B. 324=41 Bom. 

L R. 997=A.I.R. 1939 Bom. 468. 

-S. 47— Appeal — Rateable distribution^ 

Order by executing Court — Appeal — Maintainabi¬ 
lity — Revision. 

Where the executing Court sells the property 
attached and proceeds to decide the claims oz 
decree holders and the essence of the order is one 
which determines the rights of the aecree- 
holders inter se and rateably distributes tne 
assets available amongst them, the order is one 
under S. 73 and not under S. 47, and no 
lies against »t and as the party aggrieved by 
a remedy provided by S. 73 (2), the High Co 
will not interfere in revision. (Almond, A J 
Hem Raj v. Balu Ram and Sons. 160I.L. ©». 
=8 R. Pesh. 134=A.I.R. 1936 Pesh. 52. 

-Ss. 47 and 73—Appeal—Rateable distribu¬ 
tion—Question as to locus standi of deer 
holder’s agent. See . C.P. Code, Ss. 73 and 
A.I.R. 1938 Pesh. 63. 
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_S. 47— Appeal — Rateable distribution— 

Question between rival decree-holders as to right 

to—Order on—Applicability. . 

A question relating to a dispute between rival 
decree-holders in regard to the right to rateable 
distribution, in which the judgment-debtor is not 
interested, is not one which arises under S. 47, 

C. P. Code, and the decision thereon is not, 
therefore, appealable. ( Madhavan Nair and 
Burn, JJ .) Viswanatham Krishtiah v Ven¬ 
kata Reddy. 59 Mad. 399=160 I.C. 573—8 R. 

M. 669=1936 M.W.N. 44=43 L.W. 31=A.I.R. 

1936 Mad. 136=70 M L.J. 33. . . 

-S. 47—Appeal—Reference to arbitration in 

execution — Jurisdiction — Difference between 
arbitrators—Decision by Court as umpire— 
Legality—Appealability. See C. P. Code, Sch. II. 

38 Bom.L.R 1303. 

-S. 47 —Appeal — Right of — Test—Final 

decree for sale in mortgage suit—Order by Dis¬ 
trict Court in execution directing sale of pro¬ 
perties outside district — Order, if appealable. 

The true test to be applied in determining the 
appealability of an order is whether the order is 
a decree within the meaning of S. 2 (2). A deter¬ 
mination made under S. 47, in order that it would 
be tantamount to an order which amounts to a 
decree within meaning of S. 2 (2), must affect the 
rights of parties with regard to all or any of the 
matters in controversy. Where in a suit on 
mortgage a final decree for sale was passed and 
the District Court, in execution, passed an order 
directing the sale of mortgaged properties situate 
within the jurisdiction of other District Courts. 

Held, that the order directing the sale of the 
mortgaged properties situated in the other dis¬ 
tricts did not affect the rights of the parties at 
all, because the primary order for sale of the 
mortgaged properties was in the final decree for 
sale, and, therefore, whether such properties 
were liable to be sold or not was not a matter in 
controversy before the Court at the time when it 
directed the sale. The order therefore did not 
amount to a decree and hence was not appealable. 

It could not be interfered with in revision also. 
A.I.R. 1924 All. 808, Rel. on. (Mya Bu and Mack- 
ney.JJ.) L. A. R. Lutchumanan Chf.hyar u. 
Hajj Tsmail Noor Mohammad. 171 I C. 636= 
10 R.R. 169=A.I R. 1937 Rang. 157. ' 

47— Appeal—Second appeal—Dismissal 
of appeal tn execution under 0.41, R. 11(1)— 
Suit of Small Cause nature not exceeding Rs. 500 
tn value—Second appeal, S. 102. 

Though the dismissal o*f an appeal from an 
order in execution, under O. 41, R. 11 (1), C. P. 
Lode, is a decree and is open to second appeal, if 
the suit in execution of whose decree the appeal 
arises is a suit of a small cause nature, of the 
value not exceeding Rs. 500 a second appeal is 
barred under S. 102, C. P. Code. ( Rozvland , /.) 

4 A ™ U ™ , A « v Rajballam Rai. 18 Pat 
^•T- 32i=1937 P.W.N. 340=169 I.C. 359=3 B. 
R. 558=10 R P. 9=A.I.R. 1937 Pat. 349. 

-S. 47—Appeal — Second appeal — Order 

R ;;°« s % e c p Code, o. 21, r. 90. 
163 I.C 765=17 Pat.L T. 712. 

--S. 47— Appeal—Surety — Question raised by 

as to executability of decree—Decision on — 
Appeal. 

. S. 145, C. P. Code, puts the surety on the same , 
tooting as an original party to the suit; and if 1 ) 
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S. 145 and S. 47, C. P. Code, be read together, 
the inquiry of the Court into a question raised by 
the surety as to the executability falls under 
S. 47, C. P. Code, and the decision thereon is 
appealable. Even if S. 145 does not in terms 
apply, as for instance where the surety is not 
personally liable but the money which he has 
deposited as security is sought to be made liable, 
the surety has an equal right of appeal. (Horwill , 
/.) Rangaswami Chetti v . Narayana Iyf.ngar. 
176 I.C. 964=11 R.M. 207 = 1937 M.W.N. 1259 
=A.I.R. 1938 Mad. 215. 

Applicability. 

S. 47—Applicability—Application for re- 


fund of excess recovered—If relates to execution 
discharge or satisfaction of decree .See C P. 
Code, Ss. 144, 151 and 47. A.I R. 1939 Nag 101. 

-S. 47 —Applicability — Application to set 

aside sale on ground of material irregularity — 
Decree-holder, purchaser—Rule applicable—If 
falls under S. 47. 

S. 47, C. P. Code, though very wide in terms 
and includes in one sense all questions relating to 
execution, discharge or satisfaction of the decree, 
ought not to be applied in such a way as to render 
redundant other provisions contained in the 
Code. An application to set aside an execution 
sale which in terms and in fact and substance 
falls under O. 21, R. 90, cannot be regarded as an 
application under S. 47, though the decree-holder 
himself is the purchaser. It is only when an 
application to set aside the sale, as between the 
decree-holder and the judgment-debtor, does not 
fall under O. 21, Rr. 89, 90 and 91, that it will 
come within the purview of S. 47 ( Iqbal Ahmad 

and Bajpai, JJ.) Harindra Nath v Bhola 
Nath. 170 I.C 559=10 R.A. 167 = 1937 A L R. 
724=1937 A.L.J. 288 = 1937 A.W.R. 262=A.I.R. 
1937 All. 407. 

-S. 47— Applicability — Claim onground that 

certain decree is not binding on claimant—If one 
to be decided in execution. 

Where property is claimed not under or in exe¬ 
cution of a decree, but the claim is for delivery 
of property on the ground that the decree is not 
binding on the claimant the question is one that 
cannot be tried in execution, and therefore S. 47 
has no application. ( Burn and Lakshmana Rao, 
JJ.) Thangachami Naicker V. VEERAI'PA 
Chettiar. 173 I.C. 90=10 R.M. 509=A.I.R. 
1937 Mad. 268. 

-S. 47 — Applicability — Dispute between 

heirs of judgment-debtor—Decree satisfied 

Where the dispute is between persons claiming 
in their own right and as heirs of a judgment- 
debtor, and is raised after the decree is satisfied, 
the question is not one fallin r under S. 47 of the 
C. P. Code. (E Weston.) Gopal Lal v. Mithan 
Lal. 1937 A.M.L.J. 80. 

-S. 47— Applicability—Dispute between two 

decree-holders—Second appeal. 

S. 47, C. P. Code, applies to a dispute between 
two decree-holders who are parties to the suit, 
and a second appeal is, therefore, competent. 
(MC.Ghose, J.) Jagadamba Loan Co , Ltd. v. 
Satyendra Chandra Ghose I.L.R (1938) 1 
Cal 175=173 I.C. 516=10 R.C. 532=41 C.W. 
N 1248=A I R. 1937 Cal. 730. 

-S. 47 and O. 21, R. 2 (3)— Applicability— 

Instalment decree with default cause—Applica- 
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tion for execution—Plea of payment—Burden of 
proof—Payments alleged beyond 90 days—If can 
be recognised—Decree-holder—If bound to prove 

default. 

When no payment or adjustment of a decree 
has been certified under O. 21, R. 2, C. P. Code, 
and the decree-holder applies for execution of 
his decree for the entire amount due under the 
decree, the executing Court has to assume that 
there has been no payment or adjustment and 
cannot after the lapse of the period of 90 days 
prescribed by Art. 174 of the Limitation Act per¬ 
mit the judgment-debtor to plead any adjustment 
or payment. The fact that the decree is an ins¬ 
talment decree with a default clause does not 
take the case out of O. 21, R. 2 (3) or bring it 
under S. 47, C. P. Code. If the holder of the 
instalment decree applies for execution, it must 
be taken that his case is that default has been 
made, and the judgment-debtor must prove pay¬ 
ment. As this has to be done in the executing 
Court, O. 21, R. 2 (3) comes into play, and the 
judgment-debtor cannot evade it by invoking 
S. 47. It is not open to the executing Court to 
recognise payments made beyond 90 days. 

(Dhavlc and Varma, JJ.) Darsan Ali v. Surat 
Mal. 17 Pat. 128=180 I.C. 319=11 R P 491 — 
5 B.R. 471=1938 P W.N. 393=19 Pat.L.T. 428 
=A.IR. 1938 Pat. 465. 

-S. 47 Applicability—Maintenance decree in 

favour o) Hindu widow declaring her right to 

maintenance and declaring charge on property _ 

Executability—Separate suit to enforce charge by 
sale—If necessary. 

Where a decree has been passed declaring the 
right of a Hindu widow to maintenance and also 
declaring that the maintenance be a charge on 
the joint family properties, it is not necessary for 
the widow to bring a separate suit to enforce the 
charge by sale of the properties. When the 
decree for maintenance has the effect of a 
decree for sale, the decree-holder is entitled to 
proceed to execution without any further action. 
If the charge is created by the decree in the action 
then a separate suit would be necessary to enforce 
the charge by way of sale of the properties char¬ 
ged. But when the charge has arisen not by 
reason of the decree made on the maintenance 
action but under the Hindu Law, bringing the 
action for the declaration of the right to main¬ 
tenance and obtaining a decree to that effect would 
result in the decree having the effect of a decree 
for sale of the charged property; and it is not at 
all relevant what language was used by the Court 
declaring the charge to exist. No separate suit is 
therefore necessary to enforce the charge. {Wort 
and Varma % JJ.) Sah Radha Krishna v . Bechni 
Debi. 172 I.C. 234=1937 P.W.N. 830=10 R P 
319=18 Pat.L.T. 834=A.I.R. 1937 Pat. 654. ' 
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Held, that the objection did not fall within the 

ditv V of W th°c f d S ' 47 ‘ T . h f e ^i e , ction being to the vali- 
y of the decree itself the proper remedy was 

byway of separate suit. ( Dunkley, J .) Rama- 

C at T £ Y i«?- U Tun Tha - 1940 Rang.L. 

R. 402=A.I.R. 1940 Rang. 161 . 

S. 47 Applicability — Mortgage decree — 

, Objection by legal representative of judgment- 
debtor based on independent title. 

There is a clear distinction between a money 
decree and a mortgage decree in cases where the 
legal representative of the judgment-debtor raises 
an objection which was not open to the judgment- 
debtor but which is based on an independent title 
of the legal representative. In the case of money 
decrees it is for the executing Court to determine 
how the decretal amount is to be recovered from 
the judgment-debtor and which property, if any, 
has to be sold in execution of the decree. In the 
case of mortgage decrees the method of recovery 
is determined by the trial Court, and forms a part 
and parcel of the decree itself. Any claim by the 
judgment-debtor or his legal representative that 
certain property is not liable to sale in execution 
of the mortgage decree is a claim challenging the 
validity of the decree and such a claim even 
though based on his own independent title, can¬ 
not be entertained by the executing Court under 

S. 47 but must be put forward by means of a 
separate suit. {Addison and Abdul Rashid, JJ.) 
Lloyds Bank, Ltd., Lahore v. Mt. Kehmat Bibp, 

I L.R. (1939) Lah. 493=186 I.C. 168=12 R.L* 
371=41 P.L.R. 533=A.I.R. 1939 Lah. 178. 

[Reversing A.I.R. 1939 Lah. 51J 


-S. 47 Applicability—Mortgage decree — 

Application for sale—Death of mortgagor—Ob¬ 
jection by legal representative that property 
belonged to him—Objection if falls within S. 47— 
Proper remedy. 

The mortgagee after the passing of the final 
decree applied for sale. During the pendency of 
the application the mortgagor died. His legal 
representative who was then brought on record 
raised an objection to the sale on the ground that 
the mortgaged property belonged solely to him 


-S. 47— Applicability—Mortgage suit — Ques- 

sion of paramount title—Omission to raise—Sub¬ 
sequent suit—Plea of paramount title—If barred . 

In a mortgage suit some of the defendants 
claimed paramount title in the mortgaged pro¬ 
perty by claiming for themselves occupancy 
j rights. Such question of title cannot be decided 
in mortgage suit, and it is no duty of the defen¬ 
dants to raise such question. When in a later 
suit between the parties the same question was 
again raised, it was contended that S. 47, C* P* 
Code, is a bar to such suit because this question 
could only be decided in an execution proceeding* 
Held, that the question can be decided in a 
separate suit. The bar of S. 47 can only apply to 
cases where there is a duty to raise the question 
in the earlier proceedings. The duty to raise the 
question in the earlier proceedings and the bar 
in the later suit are co-extensive and each com¬ 
plements the other. {Ramesam and Cornish, //•) 
Venkatakrisiinayya v. Venkatanarayana Rao. 
169 I.C. 456=10 R.M. 43=A.I.R. 1936 Mad 
733. 

- S. 47— Applicability—Objection by judg¬ 
ment-debtor to an order of attachment—Remedy. 
— Application under S. 47 or an appeal. 

Where a judgment-debtor objects to an order 
allowing the application for attachment of ®°p” 
ables as illegal, an application under S. 47, C. r* 
Code, can be entertained. He need not file an 
appeal against the order. (S. K. Ghose , /.) Aziz- 
Rahaman Molla v. Bepin Behari MukherJEE* 
174 I.C. 589=10 R.C. 687=66 C.L.J. 57=A.LK. 
1938 Cal. 162. 
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-S. 47 and O. 21, R. SS—Applicability- 

Objection by legal representative that property « 
his own — If falls under S. 47— Appeal. 

Where.a decree is passed against the assets of 
a certain person in the hands of his legal repre¬ 
sentative, and the legal representative makes an 
objection that the assets in question belong to her 
personally, the objection should be treated as 
one under S. 47, C. P. Code and not as one under 
0.21, R. 58. Accordingly, an appeal lies from 
the order dismissing the objection, but no regular 
suit is maintainable. ( Bennet,J .) Badri Prasad 
■v Mst. Tanki Shiva Prasad. 167 I.C. 394=9 R. 
A. 531=1936 A.W R. 1270=1937 A.L.J. 13= 
1937 Ali.LR. 187=A.I.R. 1937 All. 97. 

-S. 47 and O. 21, R. 58— Applicability — Ob¬ 
jection by sub-tenant to attachment of rent paya¬ 
ble by him to judgment-debtor — Rejection — 
Appeal or revision. 

' An objection by a sub-tenant to the attachment 
of the rent payable by him to the judgment- 
debtor, is an objection by a third party and is 
covered only by O. 21, R. 58 and does not come 
under S 47, C. P Code. Hence it is not appeal- 
able but only revisable under S. 252 of the Tenancy 
Act. ( Darling , S.M. and Bomford, J. M.) Ram- 
chandra v. Raghunath Singh. 1938 R.D. 175 
=1938 A.W.R. 42 (B.R.). 

-S. 47—Applicability—Order confirming sale 

set aside—Application by auction-purchaser for 
compensation for improvements. See C P. Code, 
Ss. 151,144 and 47. A.I.R. 1940 Lah. 59. 


-S. 47 - Applicability—Order refusing to 

stay execution—Appeal, if lies. 

When an Amending Act changes the phraseo¬ 
logy of the old Act it must, as a rule, be assumed 
that the Legislature was intending to make some 
change. Questions relating to stay of execution 
are no longer within the purview of S. 47. Hence 
no appeal lies from an order staying or refusing 
Vi st2 l y execution of a decree. ( Baguley and 
Mosely. JJ.) Chidambaram CheTtyar v. Soma- 
sundaram Chettvab. 1938 Rang.L R. 580=177 
I.C. 942=11 R.R. 186=A.I.R. 1938 Rang. 317. 

S. _ 47 Applicability — Plaintiffs .against 


whom suit was dismissed filing claim in execution 
of decree passed against others—Claim dismissed 
for default No appeal filed—Right to reagitate 
question by suit or otherwise. 

A suit was dismissed as against the plaintiffs 
and decreed as against certain others. The 
decree-holders took out execution of the decree. 

1 he plaintiffs filed a claim case alleging that the 

property attached by the decree-holders included 

property belongmg to tliem and not belonging to 
the judgment-debtors. The claim case was dis¬ 
missed for default and an application for its 
restoration was also dismissed. The plaintiff 
instituted a suit for a declaration that certain 

° ^ ,. e P ro P er t ,es attached in execution were 
not liable to attachment and sale in execution 

c dec D ree A j The lower CoUrt held that 

i 4/, C. 1 . Code, was a bar to the suit as 

the matter in dispute was a matter relating to 
the execution of the decree and as the plain¬ 
tiffs were parties to the suit which that decree 
had been passed. It, however, treated the plaint 
as an application under S. 47 and held in favour- 

J* ! i P la ?" tlffs tha * the properties were not liable 
sale * On appeal, setting aside the order. 


C. P. CODE (1908), S. 47. 

Held, that the claim case had been rightly held 
by the Court below to have been in fact an appli¬ 
cation under S. 47. that the plaintiffs, therefore, 
on the dismissal of their claim case had a remedy 
open to them by way of an appeal from the order 
under S. 47, and that as they did not avail them¬ 
selves of that remedy, they were not entitled to 
reagitate the question. {Agarwala and Hanna, 
JJ.) Bhan Kumar Chand v. Ajhodhya Prasad 
Singh. 159 I.C. 960=8 R.P. 316=A I.R. 1936 
Pat. 268. 

S. 47— Applicability—Question relating to 
delivery of possession to auction-purchaser. 

_ The question relating to the delivery of posses¬ 
sion of the property purchased by an auction- 
purchaser is not a question relating to the execu¬ 
tion, discharge or satisfaction, of the decree and 
hence such a matter does not come under S. 47, 
C. P. Code. (IVort, Ag. C.J. and Manohar Lall, 
J.) Sugan Mal Bothra v. Puran Mall Mar- 
wari. 177 I.C. 692=5 B.R. 8=11 R.P. 173. 

-S. 47 and 0.21, R. 2— Applicability and 

scope—Payment to decree-holder out of Court by 
one judgment-debtor—Execution by decree-holder 
by sale of properties of another—Application by 
latter to set aside sale on ground of satisfaction 
of decree by former judgment-debtor—Limitation 
—Period of 90 days —// can be enlarged — Limi¬ 
tation Act, Art. 174. 

A judgment-debtor who pays out of Court is 
not at liberty to plead in the executing Court that 
the decree-holder has been guilty of fraud in 
failing to have the payment recorded, because 
Cl. (2) of rule 2 of O- 21, C. P. Code, enables him 
to protect himself by having the payment record¬ 
ed. An omission on the part of the decree-holder 
to certify a payment, even if he may have promis¬ 
ed to do so, does not entitle the judgment-debtor 
to get over or overrule the 90 days limitation 
under Art. 174 of the Limitation Act, for making 
an application under O. 21, R. 2 (2), C. P. Code, 
and to secure an investigation of the same matter 
by invoking S. 47, C. P. Code. The position is the 
same whether the decree is only against one judg¬ 
ment-debtor or against several, and one of the 
judgment-debtors who does not pay cannot be in 
a stronger position to assail the execution pro¬ 
ceedings on the ground of payment by another 
than the one who does pay. Consequently, where 
the decree-holder executes the decree against one 
judgment-debtor by sale of his properties, an 
application by that judgment-debtor to have the 
sale set aside on the ground that the decree has 
been satisfied by the payment made by another 
judgment-debtor, is governed by O. 21, R. 2, C. P. 
Code, and Art. 174, Limitation Act, and the 90 
days rule of limitation applies. The applicant 
cannot seek to invoke S. 47, C. P. Code. A party 
who is already barred under O. 21, R. 2, C. P. 
Code, cannot move for the same relief under S.47, 
C- P. Code. ( Macpherson and Dhavle, JJ.) Hari- 
har Prasad Singh v. Bhubneshwari Prasad 
Singh. 15 Pat. 422=162 I.C. 849=8 R.P. 588= 
1936 P.W.N. 267=17 Pat.L.T. 195=A.I.R. 1936 
Pat. 270. 

S.47— Application under 0.21, R. 22 — If 


falls under S. 47. 

Application under O. 21, R. 22 falls under S. 47 
and can be enquired into by the executing Court- 
{Mosely and Dunkley, JJ.) S.T.R.M. Firm v. 
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Andathal. 178 I.C. 118=11 R.R. 199=A.I.R. 
1938 Rang. 292. 

Bar of suit. 

-Ss. 47 and 145— Bar of suit—Adjustment 

of decree—Suit for declaration by surety—Main¬ 
tainability. 

Where a decree is sought to be executed against 
a surety for non-appearance of the judgment- 
debtor and the surety makes an application under 
O. 21, R. 2, C, P. Code, to the executing Court 
that an adjustment had taken place between the 
decree-holder and the judgment-debtor and there¬ 
fore he is discharged from the liability but the 
application is dismissed without going into merits 
on the ground of limitation, the surety can bring 
a suit for declaration that the decree cannot be 
executed against him in view of the adjustment; 
such suit is not barred by S. 47, C. P. Code, as a 
surety, unlike a judgment-debtor, is a party to 
the suit or execution proceedings only for the 
limited purpose of appeal in view of S-. 145 of the 
Code. ( Tek Chand and Abdul Rashid, JJ.) 
Dewan Chand v. Pindi Das. I.L.R. (1938) Lah. 
140=175 I.C. 480=10 R.L. 724=39 P.L.R. 872 
=A.I R. 1937 Lah. 658. 

-S. 47 —Bar of suit — Agreement before 

decree to give credit to certain payments and not 
to execute decree if passed—Breach—Execution 
—Deposit of money to save sale in execution— 
Suit to recover money deposited—Maintainability 
— Res judicata. See C. P. Cope, S. 11, 18 Pat.L. 
T. 896=A I.R. 1938 Pat. 41. 

-S. 47 —Bar of suit—Adjustment of decree 

by next friend of minor decree-holder without 
sanction of Court—Suit to set aside — Maintaina¬ 
bility — Proper remedy — S. 151 and O. 47, 

R. 1. 

Where an order recording a compromise or an 
adjustment of a decree effected by next friend of 
a minor, without the sanction of the Court, during 
the execution of a decree in favour of the minor, 
is sought to be set aside on the ground that com¬ 
promise has been obtained by fraud, S. 47 bars a 
fresh suit for setting aside the adjustment and 
the proper remedy is by an application for review 
or by invoking the inherent jurisdiction of the 
Court. Such an application comes under S. 47 
and the Court has power to take action under 

S. 151 independently of O. 47, R. 1. ( Rowland 
and Varma, JJ.) Lal Babu v. Rang Bahadur 
Singh. 3 B.R. 94=165 I.C. 857=9 R.P. 226= 
17 Pat.L.T. 743=1936 P.W.N. 565=A.I.R. 1936 
Pat. 506. 

---S. 47 —Bar of suit—Application for tem¬ 
porary alienation of judgment-debtor's land — 
Mortgage created and mortgagee given possession 
—Decree recorded as fully satisfied by mortgage 
—Subsequent suit by decree-holder against mort¬ 
gagee—If barred. 

In execution of his decree the decree-holder 
applied for a temporary alienation of the land of 
the judgment-debtor. The land was attached and 
a reference was made to the Collector. A mort¬ 
gage was created and the mortgagee given 
possession ; but neither the executing Court nor 
the Collector realized the mortgage money from 
the mortgagee. On application of the judgment- 
debtor, the decree was recorded as completely 
satisfied by the creation of a valid mortgage even 
though the mortgagee tried to back out from the 


C. P. CODE (1908), S. 47. 

transaction. Subsequently the decree-holder 
hied a regular suit against the mortgagee for the 

money. It was contended by the mortgagee that 
the suit was barred by S. 47. 

field, that the mortgage was in the nature of 
a judicial hypothec which had satisfied complex 
tely the decree. If either of the parties to this 
hypothec wanted to enforce its rights against the 
other, the remedy was obviously by a regular suit 
and not in execution of the decree to which the 
mortgagee was not a party and which was already 
judicially satisfied. The decree having been held 
to have been satisfied, the question between the 
decree-holder and the mortgagee could not 
possibly be said to be one “relating to the exe¬ 
cution, discharge or satisfaction of the decree”, 
This being so, no question of bar by S. 47 could 
arise. (Tek Chand and Abdul Rashid, JJ.) 
Anjuman ImdadiBank v. Ujagar Singh. 181 
I.C. 55=11 R.L. 736=40 P.L.R. 569=A.I.R, 
1938 Lah. 214. 


*-S- 47 —Bar of suit—Assignment of decree 

—Application by assignee under O. 21, R. 16— 
Objection that assignment not valid—Order recog¬ 
nising assignment and allowing execution—Suit to 
declare assignment sham and collusive — Main¬ 
tainability. 

The objection that the transfer of a decree by 
the decree-holder is not valid, but collusive and 
sham, and that the transferee is therefore not a 
representative of the decree-holder as there has 
been vesting in him of the decree, must be raised 
and decided by the Court in the application by 
the transferee under O. 21, R. 16, C. P. Code, for 
permission to execute the decree. When the 
objections are determined and execution is 
ordered on recognition of the transfer, that is a 
decree within the meaning of S. 47, C. P. Code. 
A separate suit for a declaration that the assign¬ 
ment is a sham and collusive transaction is barred 
under S. 47, C. P. Code. ( Venkataramana Rao f 
J.) Venkataramayya v. Venkataramayya. 
176 I.C 628=11 R.M [135=1937 M.W.N. 1043 
=A.IR. 1938 Mad. 78. 

--S. 47 —Bar of suit — Attachment before 

judgment—Claim or objection by defendant— 
Order on—If one under S. 47— Suit to set aside— 
If barred—O. 38, R. 8— Applicability. 

The operation of O. 38, R. 8, C. P. Code, is not 
confined to claims preferred by persons who are 
not parties to the suit. An objection raised by a 
defendant to an attachment before judgment also 
falls under R. 8 of 0.38. A decision on such 
objections is not final and can be challenged in a 
separate suit filed within the time limited. Such 
a decision, even where the claim is by the defen¬ 
dant, does not fall under S. 47, C. P. Code, so as 
to bar a separate suit, because S. 47 can come into 
play only when there is an application for execu- 
tion pending before the Court, ( Thom and JqtfOt 
Ahmad, JJ.) Ahmad Ali Khan v. Anand 
Sarup. 1937 A.W.R 587=1937 A.L.J 705=171 
I C. 409=1937 A L R. 843=10 R.A. 262=A.I.R. 
1937 All 635. 

-S. 47— Bar of suit — Auction sale — Decree- 

holder purchaser in mortgage suit — Appljeatton 
for possession—Question as to what passed under 
the sale—If one under S. 47, , 

A question between the auction-purchaser vt 
is also the decree-holder in a mortgage suit a 
the judgment-debtor in that suit as to what pass 
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under the auction sale and arising in an applica¬ 
tion by the auction-purchaser for possession of 
the property sold should be held to be not a ques- . 
tion between the parties to the suit in which the 
decree was passed or their representatives and 
relating to the execution, discharge and satisfac¬ 
tion of the decree or to the stay of execution 
thereof. ( Sulaiman , C.J., Thom and Allsop, JJ.) 
Kedar Nath v. Arun Chandra Sinha. ILR. 
(1937) All. 921 = 172 I.C. 57 = 10 R.A. 360= 1937 
A.L.J. 889=1937 All. L R. 923=1937 A.W.R. 
937=A.I R. 1937 All. 742 (F.B ). 

-S. 47— Bar of suit — Auction sale—Decree- 

holder purchaser — Remedy for recovery of 
possession. I 

The execution proceedings do not in fact ter¬ 
minate on a sale being confirmed in favour of a 
decree holder auction-purchaser, and the mere 
fact that the decretal amount has been set off 
against the purchase money does not necessarily 
mean that the decree is finally satisfied and the 
execution proceedings have terminated. The 
decree-holder continues to be a party to the suit 
and a remedy for recovery of possession of the 
property purchased by him in the execution of 
the decree is still a remedy relating to the exe¬ 
cution, discharge and satisfaction of the decree 
and a separate suit for the same does not lie. 

1925 Pat 478 and 43 M. 107 (F.B.), Foil.; 1 P L. 
J. 232; 3 P.LJ. 571; 1918 Lab. 204; 31 All. 82 
,(F.B.) ; 1924 Bom. 429 (F.B.) and Mulla's C. P. 
Code, 8th Edn., p. 139, not foil. ( Fraser, J.C. and 
Saad-ud-din Khan. A.J.C .) Hukam Chand v. 
MirHass4N. A I.R. 1936 Pesh. 85. 

-S. 47— Bar of suit—Auction sale — Suit by 

decree-holder auction-purchaser for possession. 

Where a decree-holder, who is himself the 
auction-purchaser at a Court sale held in execu¬ 
tion of his decree seeks to get possession of the 
purchased property, he does not do so in execu¬ 
tion of his decree but by virtue of the title 
acquired as purchaser, his claim based on such 
title not relating to the execution, discharge or 
satisfaction of the decree and the provisions of 
S. 47 therefore not preventing his instituting a 
suit for possession. ( Addison and Ram Lall, JJ.) 
Sardar Mal v. Karyar Singh. I.L.R. (1939) 
Lah. 295=183 I.C. 475=12 R.L. 118=41 P.L.R. 
546=A.I.R. 1939 Lah. 211. 

S. 47— Bar of suit — Auction sale—Suit by 


decree-holder purchaser for possession—If 
barred. 

A separate suit by a decree-holder auction pur¬ 
chaser for the possession of the property purchas¬ 
ed is competent and is not barred by S. 47, C. P. 
Code. The decree-holder auction-purchaser does 
not seek to get possession in execution of his 
decree but by virtue of his being declared an 
auction-purchaser at the auction sale. (Abdul 
Qayoom, C.J. and Kichlu, J.) Mehda Bat v. 
Mohi-ud-din. 41 P.L.R. J. & K. 71. 

-S. 47— Bar of suit—Award on arbitration _ 

Court merely passing order directing award to be 
filed—No judgment passed in accordance with 
award — Effect—Suit for relief in respect of 
matters covered by award—If barred—Plaintiff 
treating order as decree and executing in part — 
Effect—If estopped from contending that there is 
no executable decree. 

Where there is no judgment according to an 
award made in arbitration and no decree follow- 


C. P. CODE (1908), S. 47. 

ing thereon, but there is only an order which 
simply directs that the award should be filed 
without incorporating the terms of the award in 
the order, the order is not executable as a decree, 
though it is styled as a decree. A separate suit 
for relief in respect of the matters covered by the 
award is not barred under S. 47, C. P. Code. The 
fact that the plaintiff treats the order as a decree 
and files an application to execute it and also 
obtains some relief by way of execution though 
not exactly in terms of the decree, does not bring 
S. 47, C. P. Code, into operation, because there is 
no document which in law' can operate as a decree 
in terms of the award, which alone would bar a 
separate suit. Nor would the fact that the plain¬ 
tiff erroneously treats the order as a decree and 
executable as such, and obtains some relief disen¬ 
title or estop him from contending subsequently 
that he has been mistaken in treating it as a decree 
if in law it did not amount to such. There can be 
no estoppel against a statute and the doctrine of 
approbate and reprobate cannot apply. It applies 
only to the conduct of parties, and the conduct of 
the parties is immaterial when the question of the 
, legality of a document is concerned (Divatia, 
J.) Ganf.sh Shanicerbhat V. Gangabai. 1811. 
C. 608=11 R.B. 347=41 Bom.L R. 170=A I.R. 
1939 Bom. 114. 

;-S. 47 —Bar of suit—Compromise . embodied 

in decree—Suit to enforce compromise — Main¬ 
tainability. 

The plaintiff instituted a suit against the defen¬ 
dant for a declaration of his title to a moiety 
share of a certain estate purchased by the latter. 
The suit culminated in a compromise which was 
made the basis of a decree. Under the compro¬ 
mise the defendant was declared the full owner 
of the estate but he was to grant a mourashi lease 
in respect of the 8 annas share of the same to the 
plaintiff. As the defendant did not execute the 
mourashi patta, the plaintiff brought a suit for 
specific performance. 

Held, that the compromise sought to be enforc¬ 
ed was within the scope of the previous suit and 
hence came within the operative part of the decree 
that was passed therein, that the remedy of the 

plaintiff was by way of execution of that decree 
and that, therefore, the suit was barred under 
S. 47, C. P. Code. ( Mukerjea and Latifur Rah¬ 
man, JJ % ) Rabindra Nath Roy v. Dhirenpra 
Nath Roy. 186 I.C. 673=12 R.C. 509=43 C.W. 
N. 1007=70 C.L.J. 286=A.I.R. 1940 Cal. 82. 

'"• 47 Bar of suit—Compromise not an 


adjustment under O. 21, R. 2—Separate suit on— 
If lies. See C. P. Code, O. 21, R. 52 and S. 47- 
Adjustment. 1939 A.M.L.J. 21. 

S. 47 —Bar of suit—Contract to sell pro- 
perty—Attachment of property—Subsequent sale 
--Suit by vendee for declaration of title—If 
barred—“Representative." 

Where subsequent to a contract to sell certain 
property, it is attached by a decree-holder of the 
vendor and the sale in pursuance of the contract 
takes place, the vendee is not representative of 
the judgment-debtor within the meaning of S. 47, 
and, as such, a suit by him (vendee) for a decla¬ 
ration that the property is not liable to attach¬ 
ment is not barred by S. 47. ( Pollock , /.) 

Ghusaram v. Parashram. I.LR. (1936) Nag. 
172=166 I.C. 950 (2)=9 R.N. 152=A.I.R. 1936 
Nag. 163. 




I0 55 


QUINQUENNIAL DIGEST, 1936—1940 



C. P. CODE (1908), S. 47. C. P. CODE (1908),. S. 47. 

-S. 47 —Bar of suit—Cross-suits—Agree- tween the parties to work out their rights 

ment to take decrees for equal amounts and to set- j (Mitter, J.) Dhirendra Nath Choudhury v. 
off each against other and to refrain from exeat- Harendra Nath Choudhury. 64 C.L.J. 55. 

tion—Decrees passed accordingly—Subsequent -.S. 47— Bar of suit—Decree passed against 

execution by one party Suit by other for ] person in representative capacity—Omission by, 
damages—If barred. . him to raise in execution objection in his own 

Plaintiff filed a suit against the defendant for capacity regarding property—Subsequent suit—If 
arrears of rent due to him. The defendants filed barred. 

another suit against the plaintiff in the same Where a decree is against a person in a repre- 
Court for amounts due on a promissory note exe- sentative capacity and proceedings have been 
cuted by the plaintiff in favour of the defendants, taken under it to obtain execution against the 
Consent decrees were passed on both the suits for property in his representative character, he is a 
equal amounts as a result of an agreement I party to the suit with respect to any question 
between the parties to the effect that the amount which may arise between him and the other 
due on each was to be equalised, and the amounts parties relating to the execution of the decree, 
of the two decrees should be set off against each Hence, when a decree has been passed against a 
other and that no execution proceedings should person in his representative capacity, he should, 
betaken by either party against the other. The in execution proceedings, in his own capacity, 
plaintiff acted up to the agreement and did not raise any objection with regard to the property 
execute his decree. But the defendants, just a against which the decree is being executed. If he 
day before the expiry of limitation for execution, has failed to do so his subsequent suit for decla- 
applied to execute the decree and realised the full ration that his share in the property is not affect- 
amount from the plaintiff, who was not in a posi- ed by the decree is barred by S. 47. ( Wright, J.) 
tion to set up the pre-decree agreement by reason R. M. S. V. Chettyar Firm v. Ma Ohn Myaing. 
of 90 days having elapsed from the date of the 187 I.C. 254=12 R.R. 313=A.I.R. 1940 Rang, 
agreement, as under O. 21, R. 2, C. P. Code, the 27. 

adjustment could not be recognised after the •--S. 47 —Bar of suit—Decretal amount rea- 

expiry of the period of limitation for certifying Used twice over by decree-holder and his assignee 
the adjustment. Plaintiff thereupon filed a suit — Suit by judgment-debtor to recover extra 
against the defendants for damages. amount realised — If barred. 

Held, that the agreement between the parties Where after the assignee of the decree had 
■was not merely one not to execute the decree, but received the entire decretal amount, the decree- 
that in effect each should take the amount of the holder also realised the decretal amount from the 
decree obtained against him as payment towards judgment-debtor who was thus madeito pay the 
the deceee obtained by him and satisfaction same sum twice over, a suit by the judgment- 
entered thereon. The moment the decrees were debtor claiming refund of the extra amount 
obtained by each against the other, they operated realized from him is not barred under S. 47 (1), 
as payment of each against the other, and there C. P. Code. {Addison and Din Mohammad, JJ.) 
was an obligation to enter up satisfaction. Since Sarab Sukh v. Prem Datt. 18 Lah. 162=171 
-there was a breach of that obligation, a suit for I C. 91 = 10 R L. 157 (2)=39 P.L.R. 904=A.I.R. 
damages would lie. whether the obligation be 1937 Lah. 465. 

viewed as an implied promise or one arising -S. 47— Bar of suit — Decree-holder auction - 

-under the provisions of O. 21, R 2, C. P Code. \ purchaser dispossessed by judgment-debtor after 
S. 47, C. P• Code, was no bar to such a suit. \ conclusion of execution proceedings — Suit by him 
(Venkataramana Rao, J.) Madhava Sahu v. \for possession against judgment-debtor — Main- 
Satrughana Sahu. 186 I. C 60 j>=l2 RM. 658 tainability—Defendant, if can alter nature of case 
= 1939 M.W.N. 447=49 L W. 360=A.I.R. 1939 by /„> defence. 

Mad. 499=( 1939) 1 M.L J. 473. Where a decree-holder purchases certain pro- 

—-S. 47 Far of suit Declaration that p e rty belonging to the judgment-debtor in a sale 

property is not liable to be sold—Party against held in execution of his own decree but is dis- 
whoni no relief ts asked or given, tf can sue for. possessed by the judgment-debtor after the exe- 

A party against whom no relief is either asked C ution proceedings have concluded, a subsequent 
for or given cannot sue for a declaration that su jt hy the decree-holder for possession against 
certain property is not liable to be sold in execu- t he judgment-debtor cannot be said to fall within 
tion of the decree as it is not the property of the t h e scope of S. 47, as the matter in dispute does 
judgment-debtor. S. 47 is a bar to such a suit. not relate to execution or satisfaction of the 
He can only make an application under that sec- decree, having arisen after the satisfaction of the 
tion. (Ncisitn Alt and Mukherjea, JJ .) Nirode decree. The defendant cannot alter the nature of 
Kali Roy Choudhury v. R ai Harendra Nath, the case by the defence which he chooses to make. 
I.L R. (1938) 1 Cal. 280 = 178 I.C. 540=11 R.C. The provisions of S. 47 preclude him from rais- 
367=42 C.W.N. 87=A.I.R. 1938 Cal. 113. ing j n a separate suit a defence which opens such 

-S. 47— Bar of suit — Decree declaratory — a question as is referred to in S. 47. A.I.H* 

Declaration of joint liability of plaintiff and de- Cal. 247 and A.I.R. 1931 Rang. 117 (F.B.).Rcb on * 
■fendant for debt without direction for payment — ( Mackney, J.) Ko Taik On v. N. S. A. R- 
If bars fresh suit. 164 I.C. 260 (1)=9 R.R. 72=A.I.R. 1936 Rang. 

Where a decree merely declares the joint lia- 298. 

bility of the plaintiff and the defendant in respect -S.47— -Bar of suit — Dispute between decree - 

of a certain debt without any direction for pay- holder and. judgment-debtor — Dispute with stran- 
ment of any sum of money by the one to the ger — Distinction. m , 

other, it is incapable of execution. S. 47, C. P. Section 47 is a bar to a regular suit if the 
-Code, is no bar in such a case to a fresh suit be- J object of that suit is to decide a question between 


i 
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a decree-holder purchaser and the judgment- 
debtor. But where the object of the suit is to 
settle dispute between decree-holder purchaser 
Sind persons other than the judgment-debtor, S.47 
cannot be a bar, and it is no objection to say that 
there was no delivery under O. 21, R. 96. There 
is no rule of law which says that there must be 
some kind of delivery. The only rule of law is 
one requiring that all disputes between the decree- 
holder purchaser and the judgment-debtor should 
be settled in execution proceedings, and only in¬ 
directly this rule of law involves the need for 
obtaining some delivery under Rr. 95 and 96. But 
if the dispute itself is not as against the judg¬ 
ment-debtor but against some other persons the 
need for delivery as against the other persons 
goes and there is no bar to a regular suit. All 
that is obligatory on the decree-holder purchaser 
is the pursuit of a proceeding for obtaining deli¬ 
very to have an outstanding dispute between him 
and the judgment-debtor. 26 Mad. 740 and 28 
Mad. 87, Dist. (Ramesam and Cornish, JJ.) 
Venkatakrishnayya v. Venkatanarayana 
Rao. 169 I.C. 456=10 R M. 43=A.I.R. 1936 
Mad. 733. 

-S. 47 —Bar of suit—Excess delivery — Res¬ 
toration—Remedy if in executing Court. 

No separate suit can lie for the recovery of 
lands taken by the decree-holder in excess of ihe 
terms of the decree ; if the decree-holder has been 
put in possession of excess land by the officer of 
the Court executing the decree, it is but just and 
proper that the executing Court itself must undo 
the wrong by ordering the decree-holder to 
restore it back under S. 47. ( Dighy , J.) Cha- 
•ganlal V. Mirza Yad Ai.i. 179 I.C. 529=11 R. 
N. 301=A,I.R. 1938 Nag. 276. 

-S. 47 —Bar of suit—Execution sale — Pur¬ 
chase by decree-holder—Failure to take delivery 
of possession—Property held by tenant of judg¬ 
ment-debtor from before attachment—Surrender 
by tenant to judgment-debtor after sale — Subse¬ 
quent lease by judgment-debtor to another—Suit 
for possession by decree-holders assignee against 
judgment-debtor and tenant — Maintainability. 

A decree-holder purchaser cannot of course 
institute a suit for recovery of possession from 
the judgment-debtor or some one who stands in 
the shoes of the j udgment-debtor, and his remedy 
is confined to three years. But where the pro¬ 
perty sold in execution has been held by a tenant 
under the judgment-debtor from before the date 
•of attachment of the property in execution, and 
subsequent to the sale the tenant surrenders the 
.property to the judgment-debtor who again 
leases it to another, the decree-holder purchaser 
who has not obtained either actual or symbolical 
possession after the execution sale, or his 
assignee can maintain a suit for possession 
against the judgment-debtor and his tenant. S. 47, 
C. P. Code, does not bar such a suit, because the 
•judgment-debtor by the surrender does not 
obtain possession in the same capacity as he held 
it at the time of the execution sale. {Leach, C.J., 
Wadsworth and Krishnaswamy Aiyangar, JJ.) 
Krishna Iyer v. Subramania Iyer I.L R. 1939 
JWIad. 456=1939 M.W N. 427=180 I.C. 855=11 
R.M. 752=49 L.W. 243=A.I.R. 1939 Mad. 369 
==(1939) 1 M.L.J. 468 (F.B.). 

Q. D .-67 
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-— S. 47 —Bar of suit—Fraud in respect of 

application under 0.2\, R. 89— Suit to set aside- 
sole — Maintainability. 

A suit to set aside an execution sale on the 
ground of fraud in respect of an application 
under O. 21, K. 89, C. P. Code, is barred by S. 47, 
C. P. Code. The matter is really within the 
provisions of S. 47 and could only be decided 
under that section and not by a separate suit. 
( Bhide,J .) Ram Chano v. Shamas Din. 178 
I.C. 594=11 R.L. 481=40 P.L R. 615=A.I.R. 
1938 Lah. 690. 

--—S. 47 —Bar of suit—J udgment-debtor exe¬ 
cuting trust deed for benefit of creditors appoint¬ 
ing plaintiff as trustee—Plaintiff added as party 
but not substituted in execution case — Trust pro¬ 
perty purchased by defendants in execution sale — 
Suit by plaintiff for declaration of title and pos¬ 
session—If barred — Trustee, if representative of 
judgment-debtor. 

A debtor, after a money decree was obtained 
against him by a creditor, executed a trust deed 
for the benefit of his creditors whereby he ap¬ 
pointed the plaintiff as trustee of his entire estate 
for paying off his debt. In the petition for execu¬ 
tion of the decree, the plaintiff was added as a 
judgment-debtor along with the author of the 
trust but was not substituted in his place. No 
notice was served upon the plaintiff and he was 
not aware of this execution case at all. The trust 
properties were thereafter attached in execution 
of the decree and were purchased by the defen¬ 
dants who obtained delivery of possession through 
Court. The plaintiff instituted a suit for a de¬ 
claration that his title was not in any way affected 
by the sale at which the defendants purchased 
and he also prayed for possession. 

Held, that the plaintiff was not a representative 
of the judgment-debtor as the suit in which the 
decree was obtained did not relate to any property 
and the trust was created before attachment, that 
the question of the plaintiff being the representa¬ 
tive of the judgment-debtor was neither raised 
nor determined in the execution proceedings and 

c iat a* 7 t ^ r ?» fC r- e ^ tl,e AV** • wa ^,. not barred under 
S. 47, C. P. Code. ( Nasim Alt and Henderson, 

JJ.) Himansu Kumar v. Hasem Ali Khan 181 

I C. 854=11 R.C. 862=42 CWN 1131-AIR 
1938 Cal. 818. * 1131—A.I.R. 


r~“ S V ) 47 1 'r^ ar of suit—Mortgage by Hindu 
father—Preliminary decree—Death of father- 
Sons impleaded as legal representatives—Sons 

, r Per ?!i' t °. ( J u f s J t,on existence or binding 

Pnr e ,h, ^ e K bt ~ Fl " al decree—Sale in execution 

Purchase by mortgagee and possession—Suit by 
sons for possession impeaching mortgage, decree 

and sale—Maintainability. See Hindu I aw_ 

Debts.^ 1939 M W.N. 918. W 

r ?•' 47 TT Far r°f SHit — Mortgage decree — 
Execution—Party failing to raise question of para¬ 
mount title—Sale in execution—Separate suit 
claiming paramount title—Maintainability. 

A party to a mortgage decree can raise the 
question of paramount title in proceedings in 
execution of that decree ; and when he does not 
raise it in the execution proceedings leading up to 
the sale of the property, he is precluded from 
raising that Question afterwards in a separate 
suit. A subsequent suit by such party claiming 

paramount title to the property sold is barred 
under S.47, C. P. Code. {Madhavan Nair and 



I0 59 


QUINQUENNIAL DIGEST, 1936—1940 


1060 


C. P. CODE (1908), S. 47. 

Stodart, JJ.) Chinnathayee v. Lakshmi Achi. 
163 I.C 619=9 R.M. 37=1936 M.W.N. 449=43 
L.W. 740=A.I.R. 1936 Mad. 675=71 ML.J. 
511. 

-S. 47 —Bar of suit—Mortgage decree — Exe¬ 
cution sale—Suit for declaration of invalidity on 
ground of wrongful and fraudulent inclusion of 
properties not comprised in the mortgage —Main¬ 
tainability. 

The question whether a sale in execution of a 
mortgage is valid and binding or not is clearly a 
question relating to execution arising between the 
parties to the mortgage suit, and as such should 
be determined by the Court executing the mort¬ 
gage decree and not by a separate suit at all. 
Consequently a suit for declaration that the sale is 
not valid and binding on the ground that the mort¬ 
gagee fraudulently and wrongfully caused to 
be sold properties which were not included in the 
mortgage and which could not lawfully be sold in 
execution, is not maintainable and is barred under 
S. 47, C. P. Code. ( Derbyshire, C. J. and Costello , 
jj ) Sarada Churn v. Prativa Sundari. 40 C. 
W.N. 428. 

_S. 47 — Bar of suit—Mortgage suit -Appli¬ 
cation for final decree—Objection by judgment- 
debtor alleging payment—Objection dismissed and 
final decree passed—Suit for declaration by judg¬ 
ment-debtor that decree should not be executed — 
If barred. 

In a mortgage suit, the decree-holder made an 
application for final decree. The judgment-debtor 
brought an objection that he had made payment 
in satisfaction of the debt. The objection was 
disallowed and a final decree was passed. There¬ 
upon the judgment-debtor filed a suit for declar¬ 
ation that he had made payment to the decree- 
holder and hence the decree should not be exe- 

Held, that the declaration that the decree should 
not be executed was barred by S. 47, C. P. Code. 

Held also, that if the payment had been actually 
made the judgment-debtor had prima facie cause 
of action to recover it by suit as money paid 
under mistake. ( Almond, J. C. and Mir Ahmad, 
j ) Hati Habib Gul v. Gopi Chand Singh 174 
I.C. 295=10 R. Pesh. 61=A.I.R. 1938 Pesh. 12. 

—S. 47 — Bar of suit—Objection by legal re¬ 
presentative of judgment-debtor in personal capa¬ 
city—Dismissal of—Right of suit — C. P. Code , 
O. 21, Rr. 58 and 53. 

If a person has two capacities, there is no rea¬ 
son why he should be limited to one. If a repre¬ 
sentative of a judgment-debtor claims the 
property which the decree-holder seeks to sell in 
execution as his personal property, there is no 
reason why he should be limited to the objection 
under S. 47, C. P. Code. He is entitled to adopt 
the procedure laid in O. 21, R. 58, and if he fails 
in the claim case, to bring a suit under 0.21, 

R. 63. (Wort and Agarwala, J.) Lachhmi Lal 
v. Sriniwasii Ram Kumar. 5 B R. 238=179 I. 
C. 538=11 R P. 388=A.I.R. 1939 Pat. 354. 

--S. 47 — Bar of suit — Order recording satis¬ 
faction of decree on petition of adjustment—Suit 
to rectify petition of adjustment- Maintainability 
— Limitation. 

A suit by the decree-holder for rectification of 
a petition of adjustment, in which a mistake has 
crept in and upon which an order recording satis¬ 
faction of the decree has been passed, is maintain- 
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able and not barred by the provisions of S. 47, C. 
P. Code. To such a suit the limitation applicable 
is that prescribed by Art. 96 of the 'imitation 
Act. (Guha and Bartley, JJ.) Abdul Sattar 
Choudhury v. Abdul Rusan. 165 I C 756=9 
R.C. 457=40 C.W.N 914=A I R. 1936 Cal. 400. 

—--S 47— Bar of suit—Partition suit in joint 

Hindu family—Compromise decree—Land left in 
common pending another litigation—Property lost 
to family subsequently and money acquired in its 
stead Division of money among sharers — Sepa - 
rate suit —Maintainability. 

Where a compromise decree in a partition suit 
between the members of a Hindu family provides 
that a certain item of property about which there 
is a pending litigation should for the time being 
be retained in common and undivided and that 
after the determination of the said litigation, the 
same should be divided specifically according to 
the respective shares of the parties, and subse¬ 
quently in the litigation it ultimately turns out 
that the family loses the property, but instead the 
family gets money which is taken out by some of 
the parties, a suit by the other parties to recover 
their shares is not barred by S. 47, C. P. Code* 
The decree contemplates the division by metes 
and bounds of specific immovable property, but 
after the decree, the property is lost, and money 
was acquired in its stead, and thus cannot be 
partitioned in execution of the decree. Hence a 
separate suit is not barred under S. 47. (Lokur t 
J.) Laxman Manjunathaya v. Venkatrao. 41 
Bom.L.R. 836=185 I.C. 13=12 R.B. 222=A.I. 
R. ,1939 Bom. 386. 

-S. 47 —Bar of suit—Person obtaining pro¬ 
perty of another agreeing to pay his decretal debt 
—Right of decree-holder to proceed against him 
by way of execution application. 

Where certain persons obtain possession of 
certain properties on relinquishment by a female 
limited owner, expressly agreeing to pay certain 
decretal debt due against her, they are, upon thfc 
principles of justice, equity and good conscience, 
bound to pay the decretal debt in execution of the 
decree. There is no necessity on the part of the 
decree-holder to take recourse to a separate suit 
to establish the contractual liability in view of the 
scope of S. 47, C. P. Code. They can proceed by 
way of an application under S. 47. The decree- 
holder, although stranger to the contract which i& 
to his benefit is entitled to enforce the agreement 
to his benefit apart from the position that the 
party concerned accepted liability in the matter of 
satisfaction of the debt due to the decree holder, 
62 C.L.J. 55, Rel. on. ( Guha and Bartley //•) 
Bhujendra Nath Biswas v. Sushamoyee Basil 
166 I C. 786=9 R.C. 624=40 C.W.N. 601=63 C* 
L. J. 25=A.I R. 1936 Cal. 67. 

-S. 47— Bar of suit — Pre-decree compromise 

—Whether can be pleaded in execution— Suit for 
declaration of rights on basis of compromise — 
Maintainability. 

The executing Court can only go into matters 
relating to the execution, discharge or satisfaction 
of the decree which arise after the decree came 
into existence and result in its discharge or satis¬ 
faction and not into a pre-decree compromise 
which is not embodied in the decree and wnicn 
practically nullifies the decree. Such a compro- 
. mise could not, therefore, be pleaded as a bar 
J execution proceedings and a separate suit to 
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declaration of rights on the basis of the compro¬ 
mise is maintainable. {Coldstream and Bhxde , //.) 
Robert Hercules Skinner v. K. M. Skinner. 
39 P.L.R. 21 = 18 Lah. 171=170 IC 245=10 R. 
L. 89=A I R. 1937 Lah 507. 

-S. AT -Bar of suit—Property purchased by 

decree-holder in execution—Suit by hint or by 
purchaser from him for possession—Maintain¬ 
ability. 

S. 47. C. P. Code, bars a suit by a decree-holder 
for possession of the property purchased by him 
in execution of his own decree against the judg 
ment-debtor or any one claiming under him, and 
the bar is equally applicable to a purchaser from 
the decree-holder. The Code provides that if the 
property is in the possession of the judgment- 
debtor or any one claiming under him the decree- 
holder purchaser must obtain actual delivery of 
possession under O. ?1, R. 95, but if it was in the 
possession of a tenant entitled to be in occupation 
of the same he must obtain symbolical po'session 
under O 21, R. 96. Where this is not done with¬ 
in three years from the date when the sale became 
absolute, a suit for possession is not maintainable 
in view of the bar of S. 47. (Venkataramana Rao, 
JJ.) Subramania Iyer v. Krishna Iyf.r. 1936 
M.W.N 325=8 R M. 1057 = 162 I C. 856=A.I. 
R. 1936 Mad 571. 

--S. 47— Bar of suit—Purchase in execution — 

Obstruction to delivery by parties to suit and by 
strangers—Suit by purchaser—If barred. 

Where a purchaser of land in execution while 
taking possession is obstructed by certain persons, 
some of whom were parties to the suit and who 
claimed occupancy rights tlerein, insofar as 
> uch a dispute was raised by the parties to the 
suit, the question «bould be decided in execution 
proceedings, but as to others v/ho were not parties 
to that suit, a regular suit must be the only 
remedy and S. 47 is no bar {Ramesam and Cor¬ 
nish, JJ ) Venkatakrjshnayya v. Vfnkata- 
narayana Rao 169 I.C. 456=10 R.M. 43=A.I. 
R. 1936 Mad. 733 

S. 47 —Bar of suit—Refusal to recognize 


assignee decree-holder—Separate suit to declare 
right—If barred. 

Where in an application under O. 21. R. 16, C. 
P. Code, the executing Court refuses to recognize 
the assignee decree-holder, on the objection of 
the judgment-debtor, the dispute is between a 
transferee of the decree-holder and the judgment- 
debtor and is fully co\ ered by the provisions of 
S. 47, C. P. Code, and hence a separate suit to 
declare the assignment valid is barred ( Grille , 
J ) Balchand v. Kachru. I.L.R. (1939) Nag. 
54=176 I C 445=11 R.N. 58=1938 N.L.J. 117 
=A.I.R. 1938 Nag 267. J 

S. 47— Bar of suit—Representative — Pur¬ 
chaser from auction-purchaser at sale in execu¬ 
tion of money decree—Application for delivery — 
Obstruction by purchaser in execution of money 
decree in another small cause suit—Dismissal of 
application—Suit for possession—Bar of 

The second plaintiff had a mortgage over the 
property of a joint Hindu family consisting of an 
adult- and two minor members. He sued on the 
mortgage and got a decree on 23—1—1928, in exe¬ 
cution of which the property was put up for sale 
and purchased by the second plaintiff himself on 
1—5—1931. He got delivery in execution of the 
property except one item, with regard to which he 
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was obstructed by the defendant; and an applica¬ 
tion by the second plaintiff for removal of 
resistance was dismissed. On 6—9—1931, second 
plaintiff sold all his rights to the first plaintiff, 
who on 17—10—1931 applied for removal of the 
obstruction of the defendant with regard to the 
one item which had not been delivered to the 
second plaintiff. But that application was also 
dismissed on 6—1 —1932. The defendant who was 
the obstructor claimed title to the item in dispute 
under a purchase in execution of a small cause 
decree obtained by a stranger against the adult 
member only of the joint family, who was one of 
the mortgagors against whom the second plaintiff 
had obtained the mortgage decree. The defen¬ 
dant’s purchase was on 20—1—1930, before the 
sale in execution of the mortgage decree, but 
after the decree in that suit, w bile the small cause 
decree in execution of which the defendant 
purchased was pas*- <1 on 3—5—1928, after the 
mortgage decree. The pi intiffs instituted a suit 
against the defendant or rc< every of the item, 
which had not been dc i t r< d to them in execu¬ 
tion. 

Held, that the first plaintiff was a representative 
of the auction-purchaser, and the defendant was 
a representative of the mortgagors, and the matter 
being covered by S. 47 (1), C. P. Code, the suit 
was barred 

Held, further, that the plaintiff should, however 
be given leave to treat the suit as an application 
under O. 21, R. 95, C. P. Code, in view of S. 47 
(2), C- P. Code, there being no obstacle by way of 
limitation or otherwise, on payment of additional 
court-fee, if that be required. ( Gentle , J.) Pada- 
linga Mudaliar v Arumugha Mudaliar. 1939 
M.W.N. 857=A.IR. 1939 Mad. 944=(1939) 2 
M.L.J. 415. 

-S. 47— Bar of suit—Sale, in between the 

order for and the actual attachment — Purchaser's 
claim under O. 21, R. 5 8 upheld—Separate suit to 
declare that property liable to attachment and sale 
— Maintainability. 

Where after an order for attachment but before 
the actual attachment, the property sought to be 
attached is transferred by a sale deed to a third 
person and the purchaser thereupon preferred a 
claim under O. 21, R. 58, C. P. Code and the pro¬ 
perty was released from the attachment by the 
executing Court, it is certainly open to the decree- 
holder to file a separate suit to get it declared that 
the property is liable to be attached and sold in 
execution of his decree and it cannot be said that 
such a suit is barred by S. 47, C. P.Code. ( Bennet , 
and Verma, JJ.) Bansraj Pandey v. Ram Lal 
Panpey. I.L R. (1939) All. 354=181 I.C. 817= 
11 R.A 614=1939 A W.R (H.C.) 197=1939 A.L. 
J. 221=A.I.R. 1939 All. 264. 

•-S. 47—Bar of suit—Second suit for same 


relief and on same cause of action and between 
same parties—Maintainability. See C ■ P. Code, 
Ss. 11 and 47. 41 Bom LR. 497. 

-S. 47 —Bar of suit—Suit for possession by 

decree-holder auction-purchaser against judgment- 
debtor and another—Latter claiming to have pur¬ 
chased property from judgment debtor before 
attachment. 

S. 47, C P. Code, can only apply where a dis¬ 
pute arises between the parties to the suit; it does 
not apply where the contest is between the parties 
to the suit and also a stranger. A suit by the 
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■decree-holder auction-purchaser for possession 
of property against the judgment-debtor and 
another person who claims that he had purchased 
that property from the judgment-debtor before 
the attachment proceeding is, therefore, not 
barred by the provisions of that section. (Sen, 
J.) Badan Chandra Barwa v. Ramjiban Sohan- 
lal. 44 C.W.N. 827. 

-.S. 47—Bar of suit—Suit for possession and 

mesne profits—Claim for future mesne profits— 
Omission to grant—No direction as to inquiry 
into mesne profits—Second suit for such mesne 
profits. If barred. See C. P. Code, S. 11. 46 L. 
W. 676. 

_ 47—Bar of suit—Suit for possession of 

land—Execution barred—Second suit — Maintaina¬ 
bility—Land on river bank subject to annual inun¬ 
dation during rainy season by reason of flooding 
of river—If dispossession of defendant, or cons¬ 
tructive possession of plaintiff. 

A decree obtained by a person for possession 
of land, which is left unexecuted by leaving the 
defendants in possession until the execution of 
the decree is barred by limitation, bars a second 
suit for possession by reason of S. 47, C P. Code. 
The fact that the land is on the banks of a river 
which spills over its bank during the annual rainy 
season in times of flood and makes agricultural 
operations impossible during the period of inun¬ 
dation, is no ground for holding that there is any 
dispossession by vis-major of the defendants or 
that the plaintiff at that time enjoys constructive 
possession such as would give him a right to 
institute a new suit so as to get over the bar of 
S. 47, C. P* Code. The decree for possession 
cannot be satisfied unless the plaintiff gets actual 
possession of the land, and it is only if the land 
becomes derelict that it would be unnecessary to 
•apply for execution. (Janies and Chatterji, JJ.) 

TlICAL K.ISHORE PRASAD SlNGH V. MANAKA SlNGH. 

180 I.C. 76=5 B.R. 330=11 R P. 442=A.I.R. 
1939 Pat. 260. 

_>S. 47 —Bar of suit—Suit for possession by 

mortgagee decree-holder auction-purchaser. 

The mortgagee decree-holder does not have a 
right to possession of the property ordinarily 
speaking and therefore an application for posses¬ 
sion of the property by the auction-purchaser 
even though he happens to be the decree-holder 
himself is not in the same capacity and the auc¬ 
tion-purchaser must therefore remain the decree- 
holder. This being so such application must be 
taken to be made by the right accruing to him 
for possession by virtue of that sale. Therefore 
if a party claiming under the judgment-debtor 
resists the auction-purchaser, the question 
neither relates to the execution, discharge or 
satisfaction of the decree, nor is it between the 
parties to the suit in the sense that the parties 
arrayed against each other are representatives in 
interest of the decree-holder and judgment- 
debtor or vice versa respectively in the original 
’ suit. Therefore it would follow that a suit by 
the auction-purchaser for possession of the pro- 

- perty is not barred by reason of the provisions of 
S. 47. (Dalip Singh and Sale, JJ.) Abdul Ghani 
v. Lala Lal Chand. A.I.R. 1940 Lah. 230. 

- J-*S.47— Bar of suit — Suit on sale but decree 

as on mortgage—Defendant failing to pay amount 
decreed and plaintiff put in possession as per 

' decree—Subsequent suit by defendant for posses - 
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sion alleging satisfaction of mortgage out of 
income — Maintainability. 

Wherein a suit on the bisis of a sale, the 
Court held that the transaction was a mortgage 
and not a sale and passed a decree directing that 
defendant should pay a certain amount with inte¬ 
rest to plaintiff within a certain time and in 
default, the plaintiff to be put in possession of 
the property and the plaintiff was so put in 
possession, a subsequent suit by the representa¬ 
tives of the defendant for possession on the 
ground that the former plaintiff was in posses¬ 
sion as usufructuary mortgagee and that the 
amount due has been paid off out of the income, 
is not maintainable inasmuch as the claim relates 
to the execution of the former d*cree. (Pollock, 
J.) Pandari v. Digambardas. 1940 N.L.L 
331. 

-S. 47— Bar of suit—Transfer by defendant 
pendente lite— Decree against defendant—Enfor¬ 
cement against transferee—Remedy—Execution- 
Separate suit—If barred —“Representative." 

A transferee of the defendant pendente lite is a 
representative of the defendant, and a decree in 
the suit passed against the defendant-transferor 
must be enforced against the transferee in execu- 
tionand not by a separate suit. A separate suit 
is barred by S. 47. (Beaumont, C.J and IVassoo- 
dew, J.) Gopal Sattuv. Dnyanu Maruti. I.L. 
R. (1938» Bom 649=177 I C. 499=11 R B. 96= 
40 Bom L R. 512=A.I.R 1938 Bom. 367. 

S. 47— Bar of suit—IVrong inclusion of 
property in sale certificate — Remedy—Suit for 
correction, if lies. 

Where in a suit on a mortgage of a share of a 
property, another sharer is added as the legal 
representative of the deceased m irtgagor and in 
execution of the decree, the share of the other 
person also is included in the proclamation of 
the property to be sold and in fact was sold with¬ 
out any objection by that person either at the 
time of the proclamation of sale or its confirma¬ 
tion, he cannot thereafter file a regular suit to 
correct the sale certificate. His remedy was only 
by objections in the execution Court. (Bennet 
and Verma, JJ.) Rahim Bukhsh v. Kishen 
Lal. IL.R. (1939) All. 385=183 I.C. 415=12 
R.A 127=1939 A.L.J. 211=1939 A.W.R. (H.C.) 
242=A.I.R. 1939 All. 368. 

Construction. 

-S. 47— Construction — Liberal construction. 

S. 47 should be liberally construed and the 
decree-holder should get his relief as expeditious¬ 
ly as possible. 19 Cal. 683 (P.C), Foil (Moham¬ 
mad No or and Varma, JJ) Narottam Das v. 
Krishna Prasad. 15 Pat 545=162 I.C 830 -—8 
R.P. 580=1936 P.W.N 473=17 Pat.L T. 434= 
A.I.R. 1936 Pat. 289. 

Defence to suit. 

-S. 47— Defence to suit — If also barred. 

S. 47, C P. Code, bars both a suit and defence. 
The section debars a party to the suit or his 
representative from raising otherwise than in the 
execution proceedings any question of the class 
described in the section which arises between 
himself and the other party to the suit. He can - 
not raise it either as a plaintiff or as defendant in 
any separate suit between himself and the other 
party or his representative. (Zia-ul-H asan,J •/ 
Ram Sarup Singh v. Buddhu Lal. 1939 
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518=1939 A.W.R, (C C.) 94=1939 O.W.N. 
653. 

Executability of decree. 

. S. 47 — Executability of decree—Objection 

to executability oj decree as being incompetent — 

If open. 

A puisne mortgagee against whom a personal 
decree has been passed, behind his back, when 
there was no pra>er for a personal decree in the 
plaint, can in execution lake an objection to the 
executability of such a decree under S 47, within 
30 days of the sale of the property of the puisne 
mortgagee, and relief cannot be refused to him 
(Mohammad Noor and Rowland , JJ.) Bilat 
Rout v Mahbub Safi 162 I C. 867=8 R.P. 
592=1936 P.W.N 281=A.I R. 1936 Pat. 303. 

-S. 47—Executability of decree—Scheme 

decree under S. 92—Executability. See C. P. 
Code, S. 92. A I R. 1937 Mad. 326. 

Executing Court. 

-S. AT—Executing Court—Description of 

property in decree incorrect — Amendment—Power 
of executing Court—Refusal by Court passing 
decree to amend — Appealability — C.P. Code, S. 151 
and O. 43, R. 1. 

Where the description of property directed to 
be sold by a morigage decree is incorrect, in the 
decree itself, the executing Court has no power to 
amend or rtetify )t. It is only the Court which 
passed the decree that can correct the mistake in 
the exercise of its inherent power under S. 151, 
C. P. Code. If it corrects the mistake and amends 
the decree, the amended decree is appealable, but 
if it refuses to do so, the order of refusal is not 
a decree and is r.ot appealable. Nor would an 
appeal lie againsi the order under O. 43, K. 1, as it 
is not ore of the orders mentioned in that rule. 

( Lokur,J .) Krishnaya Parbhaya v. Meghraj 
Paparam. I L.R (1939) Bom. 708=186 I C. 70 
=12 R.B. 292=41 Bom L.R. 1170=A.I.R. 1940 
Bom. 10. 

--S. 47—Executing Court—Duty of—Objec¬ 
tion by debtor on ground that purchase by decree- 
holder of part of mortgaged property after decree 
on mortgage has proportionately discharged 
decree debt—If can be raised. See Mortgage— 
Decree on. AIR 1936 Cal 537. 

-;—S. 47— Executing Court—Order of full 
satisfaction—Subsequent order locating order of 
satisfaction—Absence of notice to judgment-deb¬ 
tor — Effect. 

Where the Court executing a decree disposes of 
the execution case on full satisfaction making an 
order of full satisfaction of the decree, it has no 
jurisdiction to vacate that order without notice to 
the judgment debtor. (Guha and Lodge, JJ) 
Durga Charan Das v. Chairman of the Laban- 
ga Samabai Samity. 162 I.C. 135=8 R C 570= 
40 C.W.N. 143=62 C.L.J. 372=A.I.R. 1936 Cal! 
171. 

-S. 47—Executing Court—Powers of— 

Amendment of decree more than three years after 
passing—Execution application within three years 
of amendment—If barred—Power of executing 
Court to look into nature of amendment or neces¬ 
sity for same. See Limitation Act, Art. 182 (4”) 
18 Pat.L.T. 18. 

— S, AT—Executing Court—Powers of — 
Attachment under O. 21, R. 52- Dispute as to right 
to money attached between decree-holder and 
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judgment-debtor—Jurisdiction to decide — Execut¬ 
ing Court or custody Court 

Under the proviso to O. 21, R. 52, when u dis¬ 
pute as to title or priority arises between the 
decree-holder and a third party as regards money 
in the custody of a Court other than the executing 
Court, then the custody Court shall determine 
that dispute. When, however, the dispute is bet¬ 
ween the decree-holder and the judgment-debtor, 
the matter has to be decided by the executing 
Court under S.47. C.P. Code, and not by the cus¬ 
tody Court. ( Bose.J .) Nandkumar v. Kaluram. 
19N.LJ.287. 

-S. 47— Executing Court — Powers—Contract 

as to rights and obligations under decree — Enfor¬ 
ceability—Bar oj separate suit. . 

The C. P. Code contains no general restriction 
of the parties’ liberty of contract with reference 
to their rights and obligations under the decree 
and if they do contract upon terms which have 
reference to and affect the execution, dis¬ 
charge or satisfaction of the decree the provisions 
of S. 47 involve that questions relating to such 
terms may fall to be determined by the executing 
Court. A fair and ordinary bargain for time in 
consideration of a reasonable rate of interest, 
cannot be regarded as an attempt to give jurisdic¬ 
tion to a Court to amend or vary the decree. It 
has its effect on the parties’ rights under the 
decree and the executing Court under S. 47, C. P. 
Cc^de, has jurisdiction to ascertain its legal effect 
and to order accordingly. It is not possible to 
regard O. 20, R. 10 as excluding any possibility of 
the parties 0 ming to a valid agreement for time, 
to which the Court under S. 47, will have regard. 
Such agreements or bargains may take different 
forms. If it appears to the Court acting under 
S 47 that the true effect of the agreemei t was to 
discharge the decree forthwith in consideration of 
certain premises by the debtor, then no doubt the 
Court will not have occasion to enforce it in exe¬ 
cution proceedings but will leave the creditor to 
bring a separate suit on the contract. If, on the 
other hand, the agreement is intended to govern 
the liability of the debtor under the decree and to 
have effect upon the time or manner of its en¬ 
forcement. It is a me tter to be dealt with under 
S. 47, C. P. Code. In such a case to say that the 
creditor may perhaps have a separate suit is to 
misread the Code, which by requiring all such 
matters to be dealt with in execution discloses a 
broader view and functions of an executing Court, 
(Sir George Rankin.) Oudh Commercial Bank. 
Lid. v BindBasini Kuer. 66 I.A 84=14 Luck, 
192=1 LR (1939) Kar. 136 (P.C )=11 R.P.C. 
176=69 C.L J 317=50 LW. 39=1939 A.L.J. 
481=41 Bom L R 708=1939 P.W.N. 784=1939 
M.W N. 692=1939 O.W.N. 313=43 C.W N 501 
= 180 I C. 378=1939 R.D 208 = 1939 O.L.R. 187 
= 1939 0 A 352=1939 A.W.R. (P.C ) 43=5 B. 
R. 476=A.I.R. 1939 P.C. 80=(1939) 1 M.L.J. 
652 (P.C.). 

-S. 47—Executing Court—Powers of— 

Decree against karnavan of Malabar tarwad 
Executability against tarwad—Power of execut¬ 
ing Court to deteTtn'ne. See Malabar Law— 
Tarwad. 1939 M W.N. 1229. 

■» — S. 47— Executing Court —Powers of — 
Decree against minor—Question whether minor 
wax properly served or represented—If can be 
gone into . . 



1067 

c. P. CODE (1908), S. 47. 

- It is not open to an executing Court to sit in 
judgment over the Court which passed the decree 
which lias to be executed. It cannot, except in 
certain limited cases, conduct inquiries as to whe¬ 
ther the decree was properly passed. If on the 
face of the record it is clear that some illegality 
has been committed the executing Court can 
refuse to execute the decree. But where there is 
nothing to show that there has been such illegality 
the executing Court has to presume that the decree 
was properly made, and take the decree as it 
stands and execute it. Where a decree made on 
an award in arbitration against a minor contains 
nothing on the face of it to show that the minor 
was not served or properly represented in the 
arbitration proceedings, the executing Court has 
no power to hold an inquiry as to whether the 
minor was served or represented, and cannot 
refuse to execute the decree on the ground that 
he was not served or properly represented or on 
the ground that the minor cannot be made liable. 
If the minor is not really liable his remedy lies 
elsewhere. ( Horwill , /.) Villupuram Urban 
Co-operative Bank v. Balasubramania Mudali. 
178IC.808=11 R.M. 500=1938 M W.N. 567 
=48 L.W. 285=A.I.R. 1938 Mad. 809=(1938) 2 
M.L.J. 186. 

-S. 47— Executing Court — Powers of — Plea 

by judgment-debtor that he is a minor and was 
wrongly impleaded as major—If open—Power of 
executing Court to entertain plea and inquire 
into. 

S. 47, C. P. Code, is not intended to be used for 
the purpose of investigating matters relating to 
the validity of the decree itself when on the face 
of it there is nothing illegal about the decree. An 
executing Court cannot entertain an objection to 
the execution of the decree against a minor on 
the ground that the decree was passed against him 
who was impleaded as a major. Where the 
judgment-debtor appears in execution and asserts 
that he is a minor, he is in fact saying that he was 
not a party to the decree, and the executing Court 
is precluded from making an enquiry under S. 47, 
C. P. Code. The proper remedy in such cases is 
by way of suit. ( Mockett and Horwill , /.) Sf.thu- 
rajan v. Guruswami Pathar. I.L.R. (1937) 
Mad. 834=1937 M.W N. 227 (2)=45 L.W. 401 
= 170 I.C. 86=10 R.M. 131=A.I.R. 1937 Mad. 
509=(1937) 2 M.L.J. 37. 

-S. 47 and 0. 32. R. 1— Executing Court- 

Powers of—Validity of decree—Power to ques¬ 
tion—Case of no jurisdiction—Dismissal of suit 
on behalf of alleged minor with costs—Plaintiff 
really a major—Procedure to be followed—Decree 
for costs—If executable. 

Ordinarily a Court executing a decree cannot 
go behind the decree and has no power to enter¬ 
tain any objection as to the validity of the decree 
or as to legality of the character of the decree, 
but that is only true in a case when the Court 
passing the decree had got jurisdiction to pass it; 
but where the Court passing the decree was in¬ 
herently incompetent to pass the decree and had 
absolutely no jurisdiction to pass it, its decree is 
a nullity and no question of validity of the decree 
arises in such a case. Where a suit is brought by 
guardian on behalf of an alleged minor, the Court 
which was dealing with such a case if it found 
that the plaintiff had attained majority more than 
three years prior to the suit, has no jurisdiction 
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to proceed with the suit as it was not properly 
brought and should have either dismissed it. or 
allowed the plaintiff to amend the plaint and file it 
as major. But without doing so, if the Court 
dismisses the suit with costs, the decree for costs 
against the plaintiff, cannot be executed as the 
Court has no power to pass a decree against the 
plaintiff who strictly was no party to the proceed¬ 
ings before it. Costs ought to have been awarded 
against the guardian. ( Zia-ul Hasan and Yorke , 
//.) Suraj Bakhsh Singh v. Phaldan Singh, 
177 I.C. 69=11 R.O. 20=1938 O.A. 612=1938 

O. L.R. 369=1938 O.W.N. 779=A.I.R. 1938 
Oudh 213. 

--S. 47—Executing Court—Power to go be¬ 
hind decree—Decree for instalments—Subsequent 
consent decree for instalments coupled with 
hypothecation—Execution—Plea that contract of 
security and hypothecation is without considera¬ 
tion and unenforceable—Competency. See C. P, 
Code, O. 20, R. 11 (1) and (2). 18 Pat. 719. 

--Ss.47 and 68— Executing Court — Transfer 

to Collector for execution—Objection to sale on 
ground of fraud—To which Court to be made. 

S. 68, C. P. Code, does not state that the Col¬ 
lector shall become the Court executing the 
decree. The Court executing the decree remains 
the Court which sends the decree for execution to 
the Collector and the powers conferred by the 
C. P. Code on the Court executing the decree re¬ 
main with that Court and do not pass to the Col¬ 
lector. Hence the question whether a sale in 
execution of a decree was brought about by 
fraud, being a question relating to execution, dis¬ 
charge or satisfaction of a decree within the 
meaning of S. 47, C. P. Code, can be entertained 
by an executing Court even though the decree had 
been transferred to the Collector under S- 68, C. 

P. Code, and the sale had been confirmed. 

( Thomas , C.J. and Zia-ul-Hasan, J.) Radha 
Rawan Prasad v. Rajf.ndra Prasad. 14 Luck. 
213=177 I C. 77=11 R.O. 21=1938 O A. 598= 
1938 O.L.R. 371=1938 O.W.N. 758=A.I.R. 
1938 Oudh 188. 

Execution. 

-.Ss.47 and 48 —Execution—Adjustment of 

decree during—Power of Court to recognize — 
Revival of execution application — Test. 

On an application for execution of a final 
decree for sale, a date was fixed for sale. But on 
a day prior to the one so fixed the parties 
agreed upon an arrangement of payment by 
instalments and that in case of default in pay¬ 
ment, the whole amount was to become recovera¬ 
ble by sale. The compromise or arrangement was 
presented to the Court with a prayer for the 
postponement of execution. The execution was 
accordingly postponed. There was subsequently 
default in the payment of instalments and an ap- 
plication for execution was presented more than 
3 years after the date of the default It was con¬ 
tended that executing Court could not recognize 
the arrangement and that the execution app "{' a ~ 
tion w is barred by limitation. It was held that 
the executing Court had jurisdiction to recognize 
such an arrangement and that the subsequent exe¬ 
cution application was really one in continuatio 
and was a revival of the first application and tna 
hence no question of limitation arose. 
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Held, further, the mere fact that the Court 
'Ordered a case to be struck off does not show that 
the application came to an end, nor does the iaci 
that an application is on the usual tabular f 
suggest that it is a fresh application. 1 he Q«cs 
tion whether an application is a fresh application 
or is merely one to revive the previous execution 
proceedings, has always to be decided upon the 
circumstances of each case and in each case the 
substance of the matter must prevail over the 
form of the application. ( Iqbal Ahmad, Bajpat 
and Ismail , //.) Mahendra RaoBishambhar 
Nath. I.L.R. (1940) A. 377=188 I.C 323 
13 RA. 1=1940 A.L J. 301 = 1940 A.W.R. 
(H.C ) 281=A.I R 1940 All. 270 (F.B.) 

Execution, discharge or satisfaction. 

——S. 47—Execution, discharge or satisfaction 
—Application for final decree in mortgage suit 
Objection to sale on ground that property mort¬ 
gaged is inalienable—Competency. See C P. Code, 
0. 34, R. 5. 46 L.W. 544=A.I.R. 1937 Mad. 

918. 

-S 47— Execution, discharge or satisfaction 

— If controlled by 0. 21, R. 19. 

O. 21, R. 19, C. P. Code, cannot and should not 
he taken to be applicable and exhaustive in regard 
to questions arising for consideration under S. 47 
of the Code relating to execution, discharge or 
satisfaction of decrees. (Guha and Bartley, J J.) 
Bank of Dacca, Ltd. v. Gour Gopal Saha. I.L. 
R. (1937) 1 Cal. 57=166 I.C. 855=9 R.C. 602= 
65 C.L.J. 74=A.I.R. 1936 Cal. 409. 

Execution proceedings. 

-S. 47—Execution proceedings—Judgment- 

debtor not bound to raise all possible objections 
at a given time—Duty of Court to decide all ob¬ 
jections raised. See C. P. Code, S. 11 — Execu¬ 
tion proceedings. 1937 A.L.J. 482=A.I.R 1937 
All. 446. 

S. 47— Execution proceedings — Order for 

• f • w w 
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An auction-purchaser is not a necessary party 
to an application for revision filed against an 
order dismissing an objection of the judgment- 
debtor to the attachability of the property. (Addt- 
SOft, J.) I NAY AT V. KARTYAR SlNGH. 41 ^.L.K, 

288=A.I R. 1939 Lah. 256. 

Objection as to saleability of property. 

§ 47 —Objection as to saleability of pro¬ 


transfer of decree made ex parte— Judgment- 
debtor’s right to prefer objections. 

The judgment-debtor can prefer objections 
under S. 47, at any stage of the execution pro¬ 
ceedings. Those objections have to be determined 
on their merits, unless a particular objection had 
been adjudicated upon by the Court earlier, or 
unless the judgment-debtor is debarred from 
agitating the particular objection. Hence, where 
the objection, namely that the decree ought not 
to have been transferred to another Court as the 
judgment-debtors had properties within the juris¬ 
diction of the Court which passed the decree 
sufficient to satisfy the decree, had not been ad¬ 
judicated upon at a previous stage of the pro¬ 
ceedings and the order of transfer was made ex- 
parte, and without giving judgment-debtors an 
opportunity to contest the decree-holder’s prayer 
for transfer, the Judge ought to consider the 
objection on its merits. ( Mitter and Mohamad 
Akram, JJ.) Manmatha Pal v. Sarada Prasad. 
187 I.C. 67=12 R.C. 539=A.I.R. 1939 Cal. 651. 

Necessary parties. 

-S. 47—Necessary parties—Auction-purcha¬ 
ser if necessary party to appeal— See S. 47, 
Appeal—Auction-Purchaser. 

--S. 47 —Necessary parties—Revision against 

•order dismissing objection to attachability of pro¬ 
perty—Auction-purchaser—If necessary party. 


perty—When could be raised. 

An objection by a judgment-debtor as to the 
saleability of his property in execution coula be 
raised under S. 47, C. P. Code, at any time prior 
to sale of the property and even if made later, it 
would be within time, if made within 30days fro 
date of sale under Art. 166 of Limitation Act. 

( Grucr, J .) Maroti v. Kisanlal, 180 l.C. 

= 11 R.N 367 = 1938 N.L.J. 389=A.I.R. 1938 

Nag. 558. 

Parties and representatives. 

-S 47 — Parties and representatives—Attach¬ 
ment of undivided interest of judgment-deb tor 

before his death-Subsequent dismissal of 
tion case followed by its restoration-Revival of 
attachment—Nephews of jndgment-debtortn pos¬ 
session of property as survivors— IVhether legal 

representatives of judgment-debtor. , 

Where the undivided interest of a deceased 
judgment-debtor was attached in execution before 
his death and subsequently the execution case 
was dismissed for want of prosecution but was, 
however, restored, the effect of the order setting 
aside the order of dismissal is to revive the 
attachment which ceased when the order was 
made dismissing the execution case for defau t. 
If the nephews of the judgment-debtor who are 
the survivors of the family are in possession ot 
the property which by reason of the revival of 
attachment is not theirs, they are intermeddling 
with the estate of the deceased judgment-debtor 
and, therefore, are his representatives within the 
meaning of S. 47, C. P. Code. (Wort, J.) Ram- 
eshwar Prasad Singh v. Basdeo Singh^ 8 K.r< 
332=160 I.C. 119=1936 P.W.N. 14=A.I.R. 

1936 Pat. 126. . . 

S. 47— Parties and representatives — Auc- 

a * t I . . M 


tion-purchaser —// representative of judgment- 
debtor—Right to intervene in further execution by. 
decree-holder. 

Where property is sold in execution of a mort¬ 
gage decree for a price mentioned in the C form, 
the auction-purchaser (though stranger) can, in a 
fresh application for execution of the decree for 
further interest against the same property by 
issue of a fresh C form, intervene under S. *47, he 
being a representative of the judgment-debtor as 
regards the liability of the land for a second sale. 

(Gruer, J.) Trimbak Laxman v. Baliram Pan* 
dusa. I.L.R. (1937) Nag. 156=168 I.C 221—* 
R.N. 244=A.I R. 1937 Nag. 59. 

-S. 47 —Parties and representatives Auc¬ 
tion-purchaser of property pending suit on mort¬ 
gage—Whether representative of mortgagor. . 

An auction-purchaser of a half share of zamin- 
dari property in execution of a simple mon y 
decree during the pendency of a suit by the mot _- 
gagee of such property, is a representative ot 
mortgagor, and can properly be impleaded a 
party in the execution proceedings of the de 
passed on the mortgage. (.Harries and bong a 
Nath, JJ.) Ram Autar Sahu v. Bate Krishna, 
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163 I.C. 926=9 R.A. 101=1936 A.L.J. 541= 
1936 All.L.R. 670=1936 A.W.R. 422=A.I.R. 
1936 All. 479. 

^-S. 47 —Parties and representatives — Auc¬ 

tion-purchaser under money decree—Subsequent 
sale of same property in enforcement of charge 
under security bond for satisfaction of prior 
decree—Rights of prior purchaser. 

When a money decree is being executed against 
a property given in security for the satisfaction 
of a decree, it is not being executed as a simple 
money decree but as a decree against the property 
on which it is a charge. Hence where such pro¬ 
perty is subsequently purchased by another 
decree-holder in execution of his money decree, 
the property is transferred to him only subject to 
the charge and hence in execution proceedings by 
the former decree-holder against such property, 
the purchaser decree-holder should be present as 
he is a representative of the judgment-debtor 
within S- 47, C. P. Code, so that he may be given 
an opportunity to redeem the property by paying 
off the amount due to the prior decree-holder. 
(Case-law discussed.) ( Mohammad Noor and 
Varma, JJ.) Narottam Das v. Krishna Prasad. 
15 Pat. 545=162 I.C. 830=8 R.P. 580=17 Pat. 

L. T. 434=1936 P.W.N. 473=A I.R. 1936 Pat. 
289. 

--S. 47 —Parties and representatives — Execu¬ 
tion of decree by attaching creditor—Objection 
by transferee decree-holder—If comes within 

S.47. 

One M obtained a preliminary decree for sale 
of the property covered by the security bond. The 
judgment-debtor F obtained a decree against M 
in respect of certain costs and attached M's 
decree. M transferred his decree to R. Subse¬ 
quently F applied for execution of the decree 
which he had attached in execution of his own 
decree against M. R put an objection to F's ap¬ 
plication for execution. 

Held, as transferee of original decree-holder 

M, R represented M, and his objection therefore 
came within the scope of S. 47, C. P. Code. A.I. 
R. 1937 All. 63, Rel. on. (Nanavutty and Smith, 
JJ.) Faqir Bakhsh v. Mt. Mariyan. 13 Luck. 
237=168 I.C. 154=9 R.O. 445=1937 O.L.R. 224 
=1937 O.W.N. 519=A.I.R. 1937 Oudh 365. 
-S. 47 —Parties and representatives — Exe¬ 
cution of decree stayed on judgment-debtor exe¬ 
cuting security bond—Another decree-holder 
attaching property covered by bond and purchas¬ 
ing it in execution—If representative of judgment- 
debtor. 

The execution of a decree passed in favour of 
C was stayed on the judgment-debtor executing 
a security-bond. D, another decree-holder, 
attached the property covered by the bond along 
with other properties belonging to the judgment- 
debtor, and purchased it in execution, subject to 
the charge created by the bond. C then applied 
for the sale of the property covered by the secu¬ 
rity bond and prayed that B might be added as a 
party to the execution proceeding. 

Held, that B should be added as a party to the 
execution case, as he is a representative of tl e 
judgment-debtor within the meaning of S. 47, C. 
P. Code. ( Nasim Ali and Mitter , JJ.) Upendra 
Lal Pal v. Binod Lal Pal. 43 C.W.N. 1100. 

-S. 47 —“Parties and their representatives” 

—Hindu widow—Suit against by husband's 
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I 

creditor for recovery of debt out of estate—Sur¬ 
render of whole estate by widow in favour of 
daughters pending suit—Subsequent decree, 
against widow—Attachment and sale of estate — 
Suit by daughters to declare property not liable; 
to attachment and sale—If barred. 

A transferee of the interest of a party before a 
decree is passed against him or in his favour is 
not a representative of that party within the, 
meaning of S. 47, C. P. Code. Where a Hindu 
widow pending a suit against her by a creditor of 
her husband to recover the debt from the estate 
in his hands, surrenders the entire estate in favour 
of her daughters and a decree is subsequently 
passed against the widow, the daughters are not 
the representatives of the widow within the 
meaning of S. 47, so as to bar a suit by them for 
a declaration that the property is not liable to 
attachment and sale in execution of the decree 
against the widow. (Sen, J.) Shivu Shidda 
Chaugula v. Lakmichand Tulajaram Kothari. 
187 I.C. 96=12 R.B 412=41 Bom.LR. 1007= 
A.I.R. 1939 Bom. 496. 

-S 47 —Parties and representatives — Insol¬ 
vent judgment-debtor—Annulment of adjudica¬ 
tion—Person in whom properties are vested by 
Court—If “representative” of judgment-debtor 
—Objection to execution of decree against insol¬ 
vent—If under S.A7. 

Obiter .—Where an order adjudicating a judg¬ 
ment-debtor as an insolvent is annulled and a 
person is appointed by the Court under S. 37 of 
the Provincial Insolvency Act and an order is 
made vesting the properties of the debtor in him, 
an objection by such appointee to an execution 
petition by a creditor does not fall under S 47,, 
C. P. Code, as he is not a “representative"' of the 
judgment-debtor within the meaning of S. 47* 
(R. C. Mitter , J.) Abdul Latif v J. R. PercivalI 
I.L.R. (1937) 1 Cal. 264=166 I.C. 509=9 R.C. 
546=40 C.W.N. 1229=A.I.R. 1936 Cal. 573. 


-S. 47 —Parties and representatives — Mort¬ 
gage suit—Original attaching creditor of mort¬ 
gaged property impleaded as party—Death of— 
Failure to bring legal representatives on record— 
Legal representatives sought to be impleaded in 
execution proceedings — Permissibility. 

Where in a suit on a mortgage, a person 
impleaded as a party, by reason of his having 
attached the mortgaged property in execution of 
a money decree dies and no steps are taken to 
bring his legal representatives on record, but it is 
sought to implead them as judgment-debtors in 
the execution proceedings, they are entitled to be 
discharged from the array of the judgment-deb- 
tors in the execution proceedings of the mort; 
gage decree. A.I.R. 1934 All. 1027, Foil. (Agar- 
wala and Varma, JJ.) Dular Chand Ram v 
Kamakhya Narain Singh. 159 I.C. 1073=8 R- 
P. 320=A.I.R. 1936 Pat. 110. 

-S. 47 —Parties and representatives—Mort¬ 
gagee decree-holder purchasing property— If 
representative of mortgagor. 

One U executed a mortgage in favour of a 
firm. On remarriage of U his son filed a suit for 
partition. Later on, the firm filed a suit for sale 
of the property mortgaged to it, obtained a decree 
and purchased the property. Meanwhile the son 
of U got a decree in the partition suit and apph e “ 
for its execution. When the Commissioner # went 
on to make the division the firm objected pointing. 
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out that it had purchased the property. The 
Court disallowed the objection by asking the firm 
to file a separate suit, 

Held, that by buying the title of U in execution 
arising under the mortgage suit, the firm stepped 
into the shoes of U and thereby became his re¬ 
presentative. The firm, as the representative of 
U was entitled to come for settlement of the 

a uestion whether the partition decree left any- 
ling at all to the partition as between U and his 
son. The firm therefore came under S. 47 and 
the executing Court should not have referred the 
firm to a separate suit. ( Baguley and Mosely , 
//.) A. L. A. Chettyar Firm v. Maung Po 
Taw. 1938 Rang.L.R 583=177 I.C. 435=11 
R.R. 128=A.I.R. 1938 Rang. 250. 

—S. 47— Parties and representatives — Occu¬ 
pancy holding—Purchaser at certificate sale- Right 
to object to execution sale of holding under mort¬ 
gage decree. 

The purchaser of an entire occupancy holding 
at a certificate sale under the Public Demands 
Recovery Act for arrears of rent is not a repres¬ 
entative of the occupancy tenant within the mean¬ 
ing of S. 47, C P. Code, such purchaser has 
therefore no locus standi to intervene in proceed¬ 
ings in execution of a decree on a mortgage of a 
part of the holding by the tenant, and object to 
the sale of the holding in execution. ( Macpher- 
son and Fasl Ali, JJ ) Mt Jamuni v. Bholaram. 
15 Pat. 414=3 B.R 53=1936 P.W.N. 710=165 
I.C. 574=9 R.P. 181=17 Pat L.T. 650=A.I.R. 
1936 Pat. 561. 

-S. AT—Parties and representatives — Pur¬ 
chaser from judgment-debtor during attachment 
—If representative of judgment-debtor. 

A purchaser from a judgment-debtor of pro¬ 
perty belonging to him during its attachment is a 
representative of the judgment-debtor within the 
meaning of S. 47, C. P. Code. ( Ghose , /.) Dhir- 
endra Narain Ghose v. Basant Kumar Das. 
43 C.W.N. 1091. 

-S. 47— Parties and representatives — Pur¬ 
chaser of mortgaged property pending suit on 
mortgage—If representative of judgment-debtor 
—Question as to delivery of possession between 
him and decree-holder purchaser if relates to 
execution—Separate suit—Bar of—Limitation 
Persons who purchase mortgaged property 
pending a suit on the mortgage are representa¬ 
tives of the judgment-debtor-mortgagor, and if a 
question arises between them and the decree- 
holders-purchasers as to the delivery of posses¬ 
sion of the mortgaged property, that is a question 
relating to the execution of the decree under S. 
47, C. P. Code, and a separate suit is barred Such 
a suit brought about 4 years after the delivery 
proceedings must be held barred by limitation, 
because, if treated as an application under S. 47, 
C. P. Code, it is clearly barred by limitation. 
( Burn, J .) Lakshminarayana v. Hanumayya. 
171 I.C. 925—10 R M 410=1937 M.W.N. 232= 
46 L.W. 683=A.I.R. 1937 Mad. 580. 

-S. 47 — Parties and representatives — 

Receiver of the properties of the judgment-debtor 
—Objection to attachment of moneys in h s hands 
—Order allowing—Appealability —C. P. Code, O 
21, R. 58. 

A receiver of the estate of the judgment- 

debtor is not a representative of the judgment- 
debtor under S. 47, C. P. Code. When the 

Q, D f —68 


C. P. CODE (1908), S. 47. 

receiver objects to the attachment of moneys in 
his hands, the objection falls under O. 21, R. 58, 
C. P Code, and not under S. 47. No appeal 
therefore lies from an order allowing the objec¬ 
tion and raising the attachment. (Davis, J.C. and 
Mehta , A. J. C ) Guanshamdas v. Shivaldas. 
30 S.L.R. 288 = 160 I.C. 383=8 R.S. 126=A.I. 
R. 1936 Sind 2. 

-S. 47 —Parties and representatives—Second 

mortgage pending first mortgagee*s suit—IVhether 
representative of mortgagor. 

A person in the position of a second mortgagee 
who has obtained his mortgage during the pen¬ 
dency of the suit by the first mortgagee, is a 
representative of the mortgagor, and can be 
impleaded as a party in the execution proceedings 
of the decree passed on the first mortgage. 
(Harries and Canga Nath, JJ-) Pam Autar 
Sahu v. Bate Krishna. 163 I.C. 926=9 R.A. 
101 = 1936 A.L.J. 541 = 1936 All.L.R. 670=1936 
A.W.R. 422=A.I.R. 1936 All. 479. 

-S. 47 — Parties and representatives — Trans¬ 
fer of mortgaged property pending foreclosure 
suit — Transferee, if representative in-interest of 
mortgagor judgment-debtor—Mortgagee decree- 
holder , if can proceed to execute, decree against 
transferee. 

Where the mortgagor transfers the mortgaged 
property pending the suit for foreclosure on the 
mortgage and the transferee takes actual posses¬ 
sion of the same, the mortgagee-decree-holder on 
the making of the final decree can proceed to 
execute the decree against the transferee for 
recovery of possession of the property transferr¬ 
ed to him inasmuch as the transferee is on 
account of the transfer pendente lite, a represen- 
taiive-in-interest of the mortgagor judgment- 
debtor and is bound by the decree passed against 
him. (Sir Shadi Lai.) Parmf.shari Din v. Ram 
Charan. 31 S.L.R. 652=169 I.C. 657=41 C.W. 
N. 1130=46 L.W. 198=1937 O.W.N. 708=18 
Pat.L.T 615=1937 O L.R. 409 = 1937 P.W.N. 
628=1937 A.L.R. 643=1937 A.W.R. 834=10 R. 
P.C. 53=3 B.R 733=39 Bom.L.R. 1019=1937 
A.L.J. 1376=A I.R. 1937 P.C. 260 = (1937) 2 M. 
L.J. 359 (P.C ). 

-S. 47 — Parties and representatives — Trans¬ 
feree from mortgagor after mortgage decree — 
Transferee questioning in execution validity both 
of mortgage, and of decree—If representative of 
judgment-debtor—Order allowing execution to 
proceed—Second appeal. 

A transferee from mortgagor after the mort¬ 
gage decree, who questions in the execution pro¬ 
ceeding the validity of the mortgage and also of 
the decree in the mortgage suit is a representa¬ 
tive of the judgment debtor. Accordingly an 
order by the appellate Court allowing the execu¬ 
tion to proceed falls within the purview of S. 47, 
C. P. Code, and a second appeal by the transferee 
against that order is competent. (5*. K. Ghose , 
and Mitter, JJ ) Rashbf.hari Das v. Mahindf 
Pal. 173 I.C 634=10 R.C. 551=67 C.L.J. 7= 
41 C W.N. 1162=A.I R. 1937 Cal. 565. 

-S. 47 —Parties and their representatives— 

Who are included—Their position, if similar to 
that of shebait. . f . . c A7 

The term ‘representatives ’occurring in b. 4/, 
C. P. Code, includes not only legal representatives 
in the sense of heirs, executors or administrators, 
but also representatives in interest, that is any 
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transferee of the decree-holder’s or judgment- 
debtor's interest, who so far as such interest is 
concerned is hound by the decree. A legal 
representative is not a mere figure head as the 
shebait is. He is one to whom the rights and 
■obligations of the deceased are transmitted. He 
is a real party to the suit, though he represents 
the rights and liabilities of a deceased person. A 
shebait on the other hand is a nominal party who 
is in Court as the representative of an ideal per¬ 
son, namely, the idol. The idol, it is that is the 
real party in the eye of the law. ( Grille and 
Niyogi, JJ.) Azhar Hussain v. Mohamad 
Shibli. I.L.R. (1939) Nag. 548=187 I.C. 791= 
12 R.N. 309=1939 N.L.J. 270=A.I.R. 1939 Nag. 
183. 

-S. 47— Parties and representatives — 

Widow added as legal representative of judg¬ 
ment-debtor — Widow objecting to sale on the 
ground that it was given to her in dower—If 
entitled. 

Where a widow was added along with the sons 
as legal representatives of a deceased judgment- 
debtor her position is that of a representative of 
the dead judgment-debtor and it remains the 
same even when she claims that the property 
which had been attached and sold did not belong 
to the judgment-debtor but in fact belonged to 
her, having been given to her in dower. Being a 
party to the proceedings she had every right to 
object to the sale under S. 47, C- P. Code ( Mir 
Ahmad, A.J.C.) Bipi Roshan Jan v. Kahan 
Chand Gobind Ram. 10 R. Pesh. 53=173 I.C. 
704=A.I.R. 1937 Pesh. 82. 

Parties to suit. 

--—S. 47— -Parties to suit — Decree-holder and 

assignee—Suit relating to validity of assignment 
—If competent. 

A dispute between an assignee and the decree- 
holder is not a dispute between the parties within 
the meaning of S 47, C. P. Code, and a separate 
suit relating to the validity of the assignment of 
the decree is competent. The assignee is, there¬ 
fore, not barred under the provisions of that 
section, from urging in a suit in which his assign¬ 
ment is being challenged that his assignment was 
valid, even though the executing Court had 
decided against him. ( Addison and Din Moham¬ 
mad, JJ.) Sorab Sukh v Prf.m Datt. 18 Lah. 
162=171 I.C. 91=10 R.L. 157 (2)=39 P.L.R 
904=A I.R. 1937 Lah. 465. 

-S. 47— Party to suit — Exonerated defend¬ 
ant. 

S. 47 does not apply unless the question arises 
between the parties to the suit in which the decree 
was passed or their representatives and relates to 
the execution, satisfaction or discharge of the 
decree. A defendant who was not a necessary 
party would not be a party to the suit within the 
meaning of S. 4/ if he is exonerated without his 
claim being adjudicated upon. ( Bum and Laksh- 
mana Rao, JJ.) Thangachami Naicker v. 
Veerappa Chettiar. 173 I.C. 90=10 R.M. 509 
=A.I. R. 1937 Mad 268. 

—— S. 47— Parties to suit—Mortgage suit — 
Some of defendants sued xn personal capacity and 
as shebaits—-Decree passed against them in per¬ 
sonal capacity—Suit dismissed against them as 
shebaits—Such defendants, if parties to suit —Ob¬ 
jection by them to sale on ground that property is 
debutter — Maintainability. 


In a mortgage suit, some of the defendants 
were impleaded both in their personal capacity 
and as shebaits of an idol. The Court passed a 
decree against them in their personal capacity and 
dismissed the suit as against them as shebaits, 
without deciding the issue raised by them as to 
the validity of the mortgage. They filed an ob¬ 
jection under S. 47, C. P. Code, to the execution 
sale on the allegation that all the properties were 
debutter. 

Id eld, that the question raised by them was one 
relating to execution and as they in their capacity 
as shebaits were by virtue of the Explanation to 
S. 47, parties to the suit, their objection to the 
sale was maintainable. (Mitter and Khundkar t 
JJ ) Sailendra Kumar v. Brata Gopal. 43 C. 
W.N. 371. 

-S. 47— Parties to suit—Person against 

whom no relief was either prayed for or granted. 

Section 47 speaks of parties to suit and so 
applies to persons who are made parties though 
as against them relief is neither asked for nor 
granted by the decree. (Nasim Ali and Mukher- 
jea, JJ.) Nirode Kali Roy Choudhury v. Rai 
Harendra Nath. I L.R. (1938) 1 Cal. 280=178 
I.C. 540=11 R.C, 367=42 C.W.N. 87=A.I.R. 
1938 Cal. 113. 

—-——S. 47 —Party to suit — Prior mortgagee's 
suit impleading puisne ynortgagee—Claim against 
latter abandoned and suit dismissed against hint 
—Objection by latter to sale—If falls under S. 47 
— “Party*’—Puisne mortgagee’s encumbrance—If 
to be mentioned in sale proclamation. 

The prior mortgagee instituted a suit implead¬ 
ing his mortgagors and the puisne mortgagee. 
The latter resisted the suit The prior mortgagee 
abandoned his claim and suffered it to be dis¬ 


missed so far as the puisne mortgagee was con¬ 
cerned. He obtained a compromise decree 
against the mortgagors for sale. Later on he 
sought to put up the property for sale without 
any reference to any right or claim of the puisne 
mortgagee. The latter objected that the property 
put up for sale was his property and could not be 
sold in execution of prior mortgagee’s decree. 
It was contended on behalf of the prior mortgagee 
that the puisne mortgagee not being a judgment- 
debtor had no locus standi to contest the appli¬ 
cation; and secondly that the application was 
not maintainable as it was not an application 
relating to the execution, discharge or satis¬ 
faction of the decree, but one going to the root 
of the decree itself, 

Held, that the puisne mortgagee was still a party 
to the suit notwithstanding that it was dismissed 
against him. 

Held also, that the puisne mortgagee’s objec¬ 
tion was to the whole decree and did not come 
within S. 47, C. P. Code. 

Held , further that when the prior mortgagee 
put his decree into execution, the puisne n ?° rt ’ 
gagee’s encumbrance was a matter which ought to 
be mentioned in the sale proclamation. C James 
and Rowland, JJ.) Sonu Lal v. Ramnandan 
Singh. 3 B.R. 32=165 I.C. 317=9 R P. 171= 
1936 P.W.N. 581=A.I.R. 1936 Pat. 552. 

-S 47 —Parties to suit—Proper party 

whom no relief is claimed - Objection by him 
execution dismissed—Right of suit. ,. . 

A person against whom no relief is claimea 
who has been impleaded as a proper party, m 
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be deemed to be a party to the suit for the pur- 
poses of S. 47, C. P. Code, though he is not a 
judgment-debtor. If, therefore, an objection by 
him to the execution of the decree against a cer¬ 
tain property is dismissed, his remedy is by way 
of appeal. He cannot institute a suit under U. 21, 
R. 63, C. P. Code, although his objection was dis¬ 
missed under 0-21. K. 58. (Abdul Rashid, J.) 
Malak Chand v. Hari Chand Kishen Chand. 
183 I.C. 816=12 R.L. 140=41 P.L.R. 126=A.I. 
R. 1939 Lah. 207. 

-S. 47 —Parties to suit—Property held by 

judgment-debtor claimed to be wakf—Question as 
to—If one between parties. 

The question as to whether the property held 
by a judgment-debtor, which is sought to be sold 
in execution of a decree is wakf property, in 
which the judgment-debtor has no beneficial in¬ 
terest, is a question arising between parties to the 
suit in which the decree was passed and can be 
determined in execution proceedings. ( Tyabji, J .) 
HemraJ Radhowji v. Shahbhan. 179 I.C. 692 
=11 R.S. 148=A.I.R. 1939 Sind 22. 

Question relating to execution. 

-S. 47— Question relating to execution — 

Attachability of the property. 

The question as to whether a particular proper¬ 
ty is liable to be attached and sold for satisfaction 
of the decree, is a question relating to the satis¬ 
faction of the decree. It cannot be said that the 
section contemplates that the question must relate 
to the execution of the decree as between the 
attaching decree-holder on the one hand and the 
objecting defendants on the other. (Nasim 
Ali and Mukherjea, JJ.) Nirode Kali Roy Chou- 
dhury v. Ray Harendra Nath. I.L R. (1938) 1 
Cal. 280=178 I.C. 540=11 R.C. 367=42 C.W. 
N. 87=A.I.R. 1938 Cal. 113. 

-S. 47— Question relating to execution — 

Decree against assets of deceased—Objection 
that attached property was not an asset of the 
deceased—If one under S. A7. 

Where in the case of a decree against the legal 
representatives in respect of the assets of a 
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those rights. ( Puranik , J.) Anandrao v. 
Bendu. I L.R. (1939^ Nag. 521=173 I.C. 563= 
10 R.N. 312=A.I R 1938 Nag. 193 

-S. 47— Question relating to execution— Ex 

parte order of transfer of decree — Objection filed 
by judgment-debtor without filing appeal Main¬ 
tainability—Order on objection — Appeal. 

There is nothing in the law which precludes a 
judgment-debtor from filing an objection against 
an ex parte order of transfer of decree under 
S. 47, C. P. Code, although he did not file an appeal 
against that order in time. This objection is an 
objection relating to the execution of the decree 
as it is an objection relating to the first step in 
execution. An order overruling the objection is 
an order under S. 47 and is consequently appeal- 
able. (Nasim Ali and Ran, JJ.) Ganeshdas 
Badrinarain v. Amuluk Chand Oswal. 187 
I.C. 895=12 R.C. 628=70 C.L.J. 438=A.I.R. 
1940 Cal. 161. 

-S. 47 —Question relating to execution— 

Movables—Release from attachment Return of 
property—If can be decided by a separate suit. 

Where a car was attached in execution of a 
decree and subsequently as a result of an agree¬ 
ment between the parties, the car was released 
from attachment, the matter of the return of the 
car is patently a question relating to the exe¬ 
cution of the decree arising between the decree- 
holder and the judgment-debtor and has there¬ 
fore to be determined by the Court executing the 

decree and not by a separate suit. Further a 
Court attaching a car is bound to give the owner 
every aid in recovering it when the attachment 
has been removed. ( Norman , I.C.S.) SuRAJ 
Mal v. Kailash. 1939 A.M.L.J. 25. 

S. AT—Question relating to execution—Ob¬ 


jection that scheme sanctioned under S 153, Com¬ 
panies Act , is a bar to execution of decree. 

An objection by the judgment-debtor that a 
scheme sanctioned by the Court under b. 153 01 
the Companies Act has superseded the decree 
. which has, therefore, become incapable ol execu¬ 
tion, relates to the execution or discharge of the 

deceased, a purchaser from such legal represent- Code {Nasim Aii and R.C. Mitter, JJ.) Mahi- 
tives after the attachment of the property, ob- GANT Loan Office I tu. v. Behari Lal Chaki. 41 

jects to its attachment in execution of the decree c.W N 406=65 C.L.J. 361=1.L.R. (1937) 1 


against the legal representatives, on the ground 
that it was not part of the assets of the deceased, 
he is raising a question which relates to the exe¬ 
cution of the decree in the suit, which clearly 
falls under S. 47, C. P. Code ( Grille and Niyogi, 
JJ.) Azhar Hussain v. Mohammad Shibli 
I.L.R. (1939) Nag 548=187 I.C 791=12 RN 
309=1939 N.L.J 270=A.I.R. 1939 Nag. 183. 

- S ', 1 J—Question relating to execution— 

Decree-holder taking possession of property not 
covered by decree—Application by judgment- 
debtor jor restoration of possession—If com¬ 
petent. 

If the decree-holder takes into possession under 
the decree some property in excess of what has 
been granted to him by the decree, it will be a 
matter relating to execution. Where, therefore, 
by the decree cultivating rights in sir lands were 
expressly excli \ 0 y e \nd yet in execution of his 
decree the deert . tier has taken possession of 

the judgment-de^.'s cultivating rights in sir 
lands, the judgment-debtor can apply under S. 
*47, C. P, Code, for restoration of possession of 


Cal 781=10 R.C. 239=171 I.C. 198=A.I.R. 

1937 Cal. 211. D 

-S. 47— Question relating to execution—Pay¬ 
ment prior to decree—If can be enquired into tn 
execution. 

Where a payment made prior to a decree, ’ > 
pleaded in bar of execution, the executing Court 
cannot go into that question as it is not one rela¬ 
ting to execution, discharge or satisfaction or a 
decree. In putting forward such a claim tne 
judgment-debtor is asking the Court to embarK 
on an enquiry whether the decree to be execute 
is the decree as passed by the Court oras mourned 
by part es. ( Pollock , J.) B H ASKAR D ATT AT RAY a 
v. Nilkanth Dattatraya. 177 I.C. ojo—u 
R.N. 159=1938 N.L.J. 148=A.I.R. 1938 Nag. 

265 

_—Ss 47 and 68— Question relating to execu¬ 
tion—Sale by Collector—Application to set aside 

Where a sale held by the Collector, is sought to 
be declared void on the ground that it was held 
after an order staying proceedings by the Court 
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had been passed, the Civil Court is the only 
authority to determine whether or not the execu¬ 
tion sale was valid. The proceeding is one under 
S. 47 as it related to the execution of the decree. 
(Ntyogi, J.) Zibal Iswara v. Muka. 1940 N L 
J. 473. 

-S. 47— Questions relating to execution — 

What constitute. 

Where on the one hand the decree-holder 
alleges that a particular property in the possession 
of a party to the decree can be proceeded against 
in execution, and the judgment-debtor or his 
legal representative, as the case maybe, states 
that it cannot be, that precisely is the type of 
question that must be settled only under S. 47, C. 
P. Code. (Stone, C J. and Bose,J.) Shaligram 
v. Dhurpati. I.L.R. (1939) Nag. 165=182 IC 
285=11 R.N. 6=1939 N.L.J. 82=A.I.R. 1939 
Nag. 147. 

Question relating to satisfaction. 

—Ss 47 and 68— Question relating to satis¬ 
faction—Decree transferred to Collector for exe¬ 
cution Decree-holder certifying payment through 
mistake or fraud of judgment-debtor—Collector 
entering satisfaction—Jurisdiction of trial Court. 

In a case where a decree was transferred to the 
Collector for execution under S. 68, C P. Code, 
the decree-holder certifies pay ent by mistake or 
through fraud of the judgment-debtor, and the 
Collector orders the case to be filed as fully 
satisfied, the decree-holder should seek redress 
in the trial Court which has jurisdiction to deal 
with the matter under S. 47, C. P. Code, as it 
undoubtedly relates to the discharge or satisfac¬ 
tion of the decree. (Nanavutty and Zia-ul- 
Hasan, JJ.) Gajraj Singh v. Debi Singh. 167 
LC t 4 01 =9 R.O. 385=1937 O.L R 111 = 1937 
O.W.N. 231=A.I.R. 1937 Oudh 298. 

S. 47— Question relating to satisfaction of 
decree—Separate suit — Necessity. 

In execution of a decree the agent of the 
decree-holder along with the judgment-debtor 
applied to the Collector before whom the decree 
was sent for execution that the decree was fully 
satisfied and that execution be struck off. Shortly 
after this the decree-holder applied stating that 
nis agent was cheated by the judgment-debtor 
and that the decree was not satisfied and prayed 
that the case be restored to the file. The Col¬ 
lector thinking that it required an investigation 
into question of law and facts referred it to the 
Civil Court. 

Held, that the Collector had authority to refer 
to the Civil Courts under R. 13 (Revenue Book 
Circular,J/ol. 2, S. 3, serial No. 8) of the rules 
tinder S. 70 (1), C.p. Code, and that such applica¬ 
tion raised a question as to the satisfaction of a 
decree and as such lay under S. 47, C. P. Code., 
and no separate suit was necessary. ( Pollock, J.) 
Bhagirathibai v. Rauprao Ranuti. 173 I. C. 
718=10 R.N. 323=A.I.R. 1938 Nag. 49. 

Representative. 

-S. 47— 'Representatives' — Meaning of. 

The word “representatives" in S. 47, C. P. 
Code, is not limited to legal representatives of a 
deceased person but includes persons on whom 
an interest has devolved by assignment, transfer 
or otherwise. (Aganvala and. Rowland, JJ.) 
Ajodheya Lal Mahaseth v. Brij Kishore Dass. 
186 I.C. 786=12 R.P. 529=6 B.R. 393. 


C-P. CODE (1508), S. 47. 

7 ~ S - *7—"Representative”—Final decree in 
partition suit—Purchaser of share of defendant 
subsequent to final decree—If representative of 
judgment-debtor-Application for delivery in 

execution against purchaser—Competency. 

* decree was passed in a suit for 

partition and subsequently the defendants execut- 

u \ s ? e deed ln favour of the respondent by 
which they transferred to the respondent their 
entire share m the partitioned properties. The 

plaintiff-decree-holder applied for delivery o£ 
possession in execution of the final decree and 

m w!/i h fu resp L 0ndent a part * t0 the application. 

x j the res Pondent was a representative 
oi the judgment-debtors under S. 47, C. P. Code, 
and was ^ound by the decree, and the application 

or delivery as against the respondent was there¬ 
fore competent. 

Held, further, that the decree-holder was nob 
executing the decree against the respondent, but 
was merely asking for delivery of the portion of, 
the joint property which had been awarded to 
him by tne final decree, and that the executing 
Lourt was merely required to deliver possession 
° • j, P ro P ert y to the decree-holder as deter- 
mmed by the final decree. ( Courtney Terrell, C. 

J. and Manohar Lall, J.) Saran Bihari Sauayt 
Hamed Hossain. 178 I.C. 912=11 R.P. 319= 

5 ? ? Ti 8 f= 1938 P W N. 124=19 Pat.L.T. 820! 
=A.I.R. 1938 Pat. 478. 


Restitution. 

“ S. 47 Restitution — Decree passed by- 
Court A —Purchase of judgment-debtor’s pro¬ 
perty by decree-holder in execution at A —Sale- 
set aside —Decree transferred to Court at B — 
Appeal against order setting aside sale allowed— 
Meanwhile decree executed in Court at B —Appli¬ 
cation by judgment-debtor for restitution in- 
Court B—lf lies. See C. P. Code, Ss. 144, 147 
and 151. A.I.R. 1938 Cal. 554. 

Scope. 

-S. 47 and O. 21, R. 2— Scope — Adjustment 

of decree by executory agreement — Validity — 
Agreement varying time or manner of enforce¬ 
ment of decree and agreement totally adjusting 
and immediately extinguishing decree — Distinc¬ 
tion—Application to execute decree on ground of 
repudiation of agreement—Maintainbility. 

A decree can be adjusted or extinguished by aa 
executory agreement if that is the intention of 
the parties. A compromise agreement varying the 
time or manner of enforcement of a decree may 
be a partial ad j ustment of a decree and can, there- 
fore, be enforced in execution proceedings in 
satisfaction of that part of the decree which re¬ 
mains yet unsatisfied, but if the compromise 
agreement is a total adjustment of a decree, 
though that agreement may he the subject-matter 
of a separate suit, it cannot be enforced in execu-' 
tion of a decree which is totally adjusted or satis¬ 
fied. Where it is found that there was a com¬ 
promise agreement between the parties whereby 
the balance of the decretal amount due on the- 
mortgage debt was to be paid off within twelve 
months, failing which one of the mortgaged pr 
perties was to become the p—/ierty of the plain¬ 
tiff who was to release the ' O.ef mortgaged pro- 
perty, and that it was the inUAtion of the parties 
that this new contract was to extinguish tne 
rights and liabilities under the decree, it must be 
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held that there was an immediate extinguishment 
and total adjustment of the decree, and not an 
extinguishment dependent on some future con¬ 
tingency. An application for execution of the 
original decree on the basis of a repudiation of 
such an agreement has to be rejected by the exe¬ 
cuting Court which can order the adjustment to 
be recorded. ( Davis , J.C. and Lobo, J.) Lach- 
humal v. Atta Mahomed Khan. I.L.R. (1939) 
Kar. 725^=187 I.C. 428=12 R.S. 239=A.I.R. 
1939 Sind 343. 

•S. 47— Scope—Application to set aside dec - 


C. P. CODE (1908), S. 47. 

S. 47 should be construed liberally. A decree- 
holder purchasing the property sold in execution 
of his decree with the permission of the Court 
retains his character of a party to the suit and 
continues to be a party to the suit till the delivery 
of possession to him of the property purchased 
by him and if any question is raised by the judg¬ 
ment-debtor at the time of delivery of possession 
relating to the nature of the rights purchased and 
! resistance to delivery of possession is offered, the 
auestion will be one relating to the execution, 
discharge and satisfaction of the decree, arising 
between the parties to the suit and falling under 
S. 47 and an appeal would lie from an order 
ptssed in relation to the question. The case is 
not governed by O. 21, R. 103. (Stone, C.J. and 
Pnranik,J.) Mst. Sf.mabi v. Ganpatrao Yado- 
rao. I.L.R. (1938) Nag 583=177 I.C. 643=11 
R.N. 155=A.I.R 1938 Nag. 212. 

-S. 47 —Scope — Disputes betzveen rival 

decree-holders regarding attachment or distribu¬ 
tion of assets. 

Disputes between rival decree-holders seeking 
to attach the same property or claiming against 
each other in the distribution of the assets or 
disputes between joint decree-holders inter se are 
not within the purview of S. 47. (King, CJ. and 
Nanavutty, J.) Mahomed Sahmatull.ah v. 
Murlidhar. 163 I.C. 175 (2)=8 R.O. 416=1936 
O.W N. 559=1936 O.L.R. 336=A.I R. 1936 
Oudh 277. 

-S.47—Scope—Duty of Court to workout 

Rf’i if'f Ar-I r ' 0 <?«f‘lQ > fKTn iN 9 n DR ‘in r A \xr C oti ! ri 8 ht fina,1 V in execution. See T. P. Act, Ss. 60 
■jurists .Relief ACT, Ss. 19 and 20. 50 L.W. 851 \ AND 82. 21 Pat. L.T. 227. 

S. 47 —Scope of —Execution struck 


fee on ground of death of plaintiff before hearing 
and decision in suit — Competency. 

The executing Court cannot set aside a decree 
on the ground that it is null and void; but it is 
open to that Court to see whether the decree 
under execution was or was not null and void. 
The question whether a decree is null and void 
on the ground of the death of a party is one which 
C an be raised in execution, and it is open to a 
judgment-debtor to apply under S. 47, C. P. Code, 
to have an execution sale set aside on the ground 
that the plaintiff had died before the hearing and 
decision of the suit and therefore the decree 
passed therein is null and void. (Dhavle and 
Rowland , JJ.) Ram Khelawan v. Ramudar 
Choudhury. 182 I.C. 208=5 B.R. 732=12 R.P. 
D=A.I.R. 1939 Pat. 534. 

-S. 47—Scope—Applications under Ss. 19 

and 20, Madras Agriculturists’ Relief Act—If fall 
under S. 47, C. P. Code. See Madras Agricul¬ 
turists’ Relief Act, Ss 
= (1939) 2 M.L.J.853. 


——S. 47— Scope — Decree for maintenance 
treating charge—Prior mortgagee of properties 
charged subsequently purchasing them—Decree, 
if can be executed against—S. 50 and O. 22, 

A. 10. 

S. 47, C.P. Code, does not confer upon a decree- 
holder any right to proceed in execution against 
persons who are not judgment-debtors them¬ 
selves. Such a right is conferred by S. 50 which 
allows execution against legal representative 
under certain circumstances. A person who is a 
•prior mortgagee of some of the properties on 
which a charge is created for maintenance under 
a decree and who subsequently purchases those 
properties outright is neither a judgment-debtor 
•nor a legal representative of any judgment- 
debtor.when he has not been impleaded as a 
party to the smt m which the decree is passed. 
The decree-holder is not entitled to execute the 
decree as against him by making him a party to 
the execution proceedings, especially when there 
has been no application beforehand to make him 
aparty judgment-debtor in the execution applica- 

* Quaere.— Whether O. 22, R. 10, C. P. Code, 
applies to execution proceedings, and whether 
apart from that rule the Court has power to add 
a party for purposes of execution. (Pandrang 

ROW, J.) SUBRAMANIA SASTRI V. SUBBALAKSH- 

MAMMA. 166 I.C. 941=9 R.M. 413=44 L W 

l 4 , 4 rili 9 ? 6 r M ^ N - 1028 = A -LR. 1936 Mid 870 
■ ■ /1 385. 

:- s - 47 —Scope of—Decree-holder auction - 

purchaser tf a party till delivery of possession— 

■fiance by judgment-deb tor—Question, if falls 
'under S, 47 or O. 21, R. 103. J 


off, 

decree having been fully satisfied — Reopening — 
Permissibility. 

Where an execution case was struck off at the 
request of the decree-holder, as the decree was 
fully satisfied, and a subsequent application is 
made questioning the propriety of the satisfaction 
on a question whether the executing Court can 
reopen execution proceedings after they were 
struck off. 

Held, that the wording of S. 47, C. P. Code, 
was comprehensive enough to include a case 
where an objection is raised to the order regard¬ 
ing satisfaction of decree and striking off the 
execution proceedings. An application made after 
decree is satisfied is as much an application under 
S. 47 as it is when made before it. ( Niyogi , /.) 
Kachru v Laxman. 11 R N. 218=178 I.C. 308 
=1938 N.L.J. 162=A.I.R. 1938 Nag. 363. 

-S. 47— Scope—Objection after confirmation 

of sale — Maintainability. 

An objection under S.47, C.P. Code, to the 
effect that the sale should be set aside, cannot be 
taken after the confirmation of the sale. (Addi¬ 
son and Ram Lall, JJ.) Wasti Ram Gurditta 
Mal v. Ganeshi. I.L.R. (1939) Lah. 116=184 
I C. 846=12 R.L. 260=41 P.L.R. 175=A.I.R. 
1939 Lah. 405. 

- — - S. 47— Scope—Objection to attachability of 
property by legal representatives of deceased 
debtor sued as such. 

An objection that a certain property is exempt 
from attachment under S. 60, C. P. Code (read 
with S. 35 of the Punjab Relief of Indebtedness 
Act) raised by the legal representative of a 
deceased debtor, against whom a decree was 
obtained as representing the estate of the de- 
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ceased, falls under S. 47, C.P. Code, and the 
question can be raised before the Executing 
Court prior to the date of confirmation of the 
sale. ( Addison , J.) Inayat v. Kartar Singh. 
41 P.L.R. 288=A.I.R. 1939 Lah. 256. 

-S. 47— Scope—Objection under S. 60 after 

sale and before confirmation — Maintainability. 

The Court has power to take notice of any 
objection under S. 47, relating to property until 
the sale of that property is confirmed, as it is not 
till then that the sale becomes absolute and title 
passes. It is the duty of the Court to follow the 
law as long as it can, i.e., as long as it is not 
functus officio. Until the sale is confirmed and 
becomes absolute the Court is not fuuclus officio. 
It is not necessary that the application under 
S. 47 must be made before the auction of the 
property has taken place. Until therefore the sale 
becomes absolute, it is the duty of the Court to 
decide an objection under S. 47 to the effect that 
the property is not liable to sale An objection 
under S 60(1' (c) falls under S. 47. Where such 
objection is raised before the sale is confirmed it 
is the duty of the Court to decide it and to see if 
it has jurisdiction to sell the property. If it has 
no jurisdiction, it is its duty to end the execution 
proceedings by refusing to confirm the sale which 
so far has not becomes absolute. (Addison and 
Ram / all, JJ.) Ram Chandar v. Sarupa. I L. 
R (1939) Lah. 103=184 I.C 393=12 R.L. 218 
—41 P.LR 436=A.I.R. 1939 Lah. 113. 

_-S. 47—Scope—Order by appellate Court 

refusing to stay execution proceeding appeal 
from decree—If falls under—“Decree*'—Appeal. 
See C. P. Code, S. 2. 40 Bom L.R. 1198. 

.-S. 47—Scope—Order under O. 21, R. 50 (2) 

and (3)—If falls under S 47. See Court-Fees 
Act (as amended in Bombay). Sch. I, Art. 1 and 
Sch II, Art. 11 A I R. 1939 Sind 161 (F B.). 

-S. 47—Scope—Party to suit-Objection 

under O 21, R- 58— Dismissal as barred and as 
not maintainable—Subsequent suit—Bar—If can 
be treated as application under S. 47 and enter¬ 
tained -Res judicata. See C. P. Code, S. 11. 19 
Pat. L T. 157. 

-S 47— Scope—Plea of debtor—Instalment 

mortgage bond—Default clause giving right to sue 
for whole amount on default in payment of two 
consecutive instalments — Default—Suit for over‘ 
due instalments only—Decree for sale—Execution 
—Plea that suit should have been for whole 
amount—Competency 

Where in a suit on a mortgage bond providing 
for payment in instalments with a default clause 
giving the mortgagee the right to sue for the 
whole amount in case of default in payment of 
two consecutive instalments, the mortgagee 
claims the amount of the defaulted instalments 
only and the Court passes a decree making the 
property liable to be sold for the amount due in 
respect of the two instalments alone, it is not 
open to the mortgagor to plead in execution, that 
the mortgagee ought to have sued for the entire 
amount due on the mortgage, and that the mort¬ 
gagee not having done so, the sale cannot be held 
subject to the remaining instalments of the mort¬ 
gage debt in respect of which no suit has been 
filed. The objection is really not one to the 
manner of execution so much as to the decree 
which has been obtained, and must therefore be 
raised io the suit itself and not in the process of 
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execution. ( Wadsworth , J.) Subbayya v. Ven- 
KATASUBBAYYA. 50 L W. 775=1939 M.W.Ni 
1239=A.I.R. 1940 Mad 296. 

-S. 47— Scope—Question if attached pro~ 

perty belongs to deceased debtor or his son— 
Decree obtained against latter as representing 
estate of deceased. 

The question whether an attached property 
belongs to the deceased debtor or his son against 
whom a decree has been obtained as representing 
the estate of the deceased, falls under S. 47, C. P. 
Code, and can be raised up to the date of the 
confirmation of the sale. ( Addison , /.) Inayat 
v Kartar Singh. 41 P.L.R. 288=A.I.R. 1939 
Lah. 256. 

-S. 47—Scope—Question under S. 52—If 

one falling under—Separate suit—If lies. See 
C. P. Code, O. 21, R. 63. A.I.R. 1937 Rang. 531. 

-S. 47—Scope—Question whether decree is 

in contravention of Santbal Parganas Settlement 
Regulation and as such invalid—If can be raised 
in execution. See Santhal Parganas Settle¬ 
ment Regulation, S. 6 ( b ). 1938 P.W.N. 617. 

-S. 47—Scope — Uncertified adjustment— 

Subsequent mortgage by judgment-debtor—Suit 
on mortgage—Plea of non-certification of adjust¬ 
ment in bar and consequent invalidity of mortgage 
—Power of Court to recognize adjustment. See 
C. P. Code, O. 21, R. 2. 19 N.L.J. 175. 

-S. 47 and U. P. Temporary Postpone¬ 
ment of Execution of Decrees Act, S. 3— Ap - 
pealability — Test—Order under S. 3 of the U. P . 
Act X of 1937 —If appealable. 

The test to be applied in determining whether 
an order passed in execution is appealable or not 
is this—does the order conclusively determine the 
rights and liabilities of parties in a controversy 
which has arisen between them and which relates . 
to the execution, discharge or satisfaction of a 
decree. Where an order is passed under S. 3 of 
the U. P. Temporary Postponement of Execution 
of Decrees Act staying the execution of a decree, 
the decree-holder has thereafter no right to 
apply to the Court for the execution of his 
decree. There is a conclusive determination ot 
a question arising between the parties, and which 
related to the execution, discharge or satisfaction 
of a decree. The order therefore is appealable. 
(Thom, C.J., Allsop and Ganga NatlhJJ.) Har 
Narain Lal v. Mathura Prasad. 1940 A.LJ- 
377=1940 A.WR. (H.C.) 357=A.I.R. 1940 AIL 
326 (F.B.). . _ 

-S. 47 (1)— Applicability — Parties being botlt 

judgment-debtors and decree-holders. 

Sub-S. (1), S.47, C. P. Code, should not be 
restricted to parties ranged against each other on 
opposite sides. It also applies where the parties 
are both judgmeht-debtors and decree-holders. 
Appeal lies from an order under the section an 
even second appeal lies where the parties are bot^ 
decree-holders and judgment-debtors at tn 
same time. (Skemp, J.) Ishar Das w. ■BBA 
Mal. 174 I C. 862=10 R L. 620=A.I.R- W' 
Lah. 592. . c .. f 

-S. 47 (2)-Applicability-Original Side> or 

the High Court—Suit, if can be treated as oppttco- 

"°Quaere — Whether S. 47 (2) applies to proceed- 
ing on the Original Side of the High .Cou 
whether a Judge sitting on the original ® 
justified in treating an original suit as it w 
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proceeding in execution under S. 47 (2). ( Derby- 
shire, CJ and Costello, /.) Sarada Churn v. 
Prativa Sundari Debi. 40 C.W.N. 428. 

-S. 47 (2) —Application of—Partition pro¬ 
ceedings—Award declaring rights of parties with¬ 
out giving possession—Decree on award—Applica¬ 
tion for execution claiming possession with alter¬ 
native prayer to treat application as a suit. 

In a partition proceeding the award declared 
the rights of the parties without giving them 
possession. A decree was passed in accordance 
with the award. In a bona fide application for 
execution of the decree, the applicant claimed 
possession of the property and made an alterna¬ 
tive prayer that in case possession might not be 
given, the application should be treated as a suit 
under S. 47 (2), C. P. Code, on payment of addi¬ 
tional court-fee. 

Held, that the question of payment of addi¬ 
tional court-fee could arise only when the Court 
had decided that application for execution did 
not lie. After this had been done, the applicant 
could have been called upon to make good the 
deficiency in the court-fee. The case was a fit 
one in which the salutary provisions of S. 47 (2) 
should h ve been applied. (Tek Chand and 
Abdul Rashid, JJ.) Sant Lal v. Ramaya Ram. 
178 I C 547=11 R.L. 474=40 P.L.R. 619=A I. 
R. 1938 Lah. 177. 

•-S. 47 (2)— Conversion — Appellate Court, if 

can exercise power. 

It is open to an appellate Court to exercise the 
power given under S. 47 (2), of treating an appli¬ 
cation for execution as a suit. (Hamilton and 
Radhakrishna . //.) Sat Narain v. Chandra 
Mohan. 12 R.O. 162=184 I.C. 850=1939 O.L. 
R. 671=1939 OWN 936=1939 A.W.R. (C.C.) 
233=A.I.R. 1940 Oudh 27. 

S; 47 (3) and 0.21, R. 16— Appeal — Order 
dismissing application for execution by assignee. 

An appeal lies from order dismissing an appli¬ 
cation for execution of a decree by an assignee 
on the ground that the assignee has not acquired 
any title to the decree by the deed of assignment. 
The question before the Court is whether the 
assignee is a representative of the decree-holder 
and as such entitled to execute the decree and it 
clearly comes under S. 47 (3), C. P ’ Code 
t NasimAli and Mitter, JJ.) Surja Narain Roy 
v. Kashinath Roy. 70 C.L.J. 124. 

-47 (3) —Bar of suit—Legal representa¬ 
tive—Decision as to. 

According to the third clause of S, 47, C P. 
Code, the question as to whether a person is or is 
not a representative of a party, shall, for the 
purposes of this section, be determined by the 
Court. The only meaning that can be attached to 
this is that the question whether a person is or is 
not a representative of a party to a decree must 
be decided by the executing Court and not in a 
separate suit and that once decided, it becomes 
final, so far as matters relating to the ‘execution, 
discharge or satisfaction’ of that decree is con¬ 
cerned (Stone CJ. and Bose, J.) Shaligram 
v. Dhurpati I.L.R. (1939) Nag. 165=1939 N 
L.J. 82=182 I.C. 285=12 R N. 6=A.I.R. 1939 
Nag. 147. 

-S 48—Applicability—Application for per- 

See C. P. Code, O. 34, R. 6. 1937 

A.M.L.J. 99. 
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-S. 48— Applicability—Application to revive 

made after 12 years—Ij barred 

On an application for execution, certain pro¬ 
perty of the judgment-debtor was sold, but sub¬ 
sequently the sale was set aside under Q.21, 

R. 90, C. P. Code, 12 years after the date of 
decree. Then the decree-holder filed an execu¬ 
tion application praying for re-sale of the pro¬ 
perty. 

Held, that the subsequent application for re¬ 
sale of the property which was not declared to be 
incapable of being sold under the decree was an 
application for revival of the previous execution. 

S. 48 is applicable only to fresh application and 
not to revival applications. ( Mahomed Noor 
and Madan, JJ.) Saukhi Singh v. Thakur 
Prasad Sinha. 166 I.C. 950 (1) = 9 R P 369=3 
B R. 238 (2) = 18 Pat.L.T. 90=A I R. 1937 Pat. 
43. 

--S. 48— Applicability— Application to revive 

a prior application—Compromise of execution 
proceedings— hailure to carry out terms—Appli¬ 
cation to continue execution—If one for revival. 

S. 48, C. P. Code, bars only a fresh application 

for execution and not an application by which a 
prior execution application is revived. Where 
certain execution proceedings were compromised 
and on the failure of the judgment-debtor to pay 
the instalments as agreed, the decree-holder ap¬ 
plies for continuation of his prior execution 
application, the bar under S. 48 does not apply to 
it. It is clearly an application to revive an execu¬ 
tion application which remained suspended for 
some time. ( Zia-ul-Hasan and Bennet, JI) 
Bhagwan Das v Pyarf. Lal 1939 OWN 947 
= 184 I.C. 845=1939 0 A. 817=1939 O.L R 669 

(2)= 12 R.O. 159=1939 A.W.R. (C.C ) 240= 
A I.R. 1940 Oudh 26. ' 


-S. 48— Applicability—Decree not capable of 

execution until the happening of a Contingency- 
Execution—Starting point of limitation. 

S. 48, C. P Code, deals with decrees and the 
execution thereof and obviously must relate to a 
decree which is capable of execution. In the case 
of a decree which is not executable except on the 
happening of a particular contingency, the time 

* Cofe* will not begin to run 
until that contingency occurs. (Broomfield and 
Norman, JJ.) Rango Rama Charya ^ Gopal 

-U A RB' 277 L '4nR 939 T^> OI ?o 87=183 Ic 45 
Bom75' 277=40 Bom L R - 1278=A.I.R. 1939 

~Applicability—Decree under Chota 
Nagpur Tenancy Act—Execution by Civil Court - 
Limitation applicable. 

Quaere. Whether, even if a decree passed by 
the Deputy Commissioner under the Chota 
Nagpur Tenancy Act can be executed in a Civil 
Court by transfer, the more liberal provisions as 
to limitation obtaining therein will apply rather 
than those contained in the Tenancy Act. 
(Macpherson and Fazl Ali, JJ.) Maharaja 
Pratap Udainath Sahi Deo v. Baraik Lal Sahi. 
15 Pat. 439=165 I.C. 959=9 R.P. 241=18 Pat 
L.T. 36=3 B.R. 112=1936 P.W.N. 669=A I R. 
1936 Pat. 615. 

-S. 48 —Applicability — Execution—“Case 

struck off as transferred to Collector"—Sale of 
three out of six properties by Collector-Amount 
realised insufficient—Subsequent application for 
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issue of second C form for sale of remaining pro¬ 
perties after three years—If fresh application. 

A decree was transferred to Collector for rea¬ 
lization of decretal amount mentioned in the C 
form, and the executing Court ordered the case to 
be struck off as transferred to Collector. The 
■Collector sold three out of the six items of land¬ 
ed property attached, but found that the sum 
could not satisfy the decretal amount due to claim 
ior rateable distribution. Therefore an applica¬ 
tion for issue of second C form was filed in the 
Civil Court for sale of remaining properties. It 
was contended that there being no execution 
application pending at that time, the application 
for issue of the second C form was a fresh appli¬ 
cation for execution and was therefore barred by 

tir pleld, that the order of the Civil Court striking 
off the case was clearly not an order dismissing 
the case. The case was bound to go back to the 
Civil Court when the decree was returned by the 
Collector to the Civil Court with the sale proceeds, 
and the order was merely one adjourning the pro¬ 
ceeding until that date. A subsequent application 
for the sale of the remainder of the attached 
property was not a fresh application for execu¬ 
tion either in form or substance, but merely an 
application ancillary to the substantive applica¬ 
tion. The application therefore for the sending 
of a second form C to the Collector was not 
barred by limitation. ( Pollock, J.) Rupchand 
■r*t mukund v. Motilal Nathusa Bania. I. 
X, R 1937 Nag 522=169 I.C. 974=10 R.N. 36= 
A.I.R. 1937 Nag. 92. 

__.S. AS—Applicability —" Fresh application ”— 

Execution application presented zvithin 12 years— 
Application beyond 12 years for amendment to 
include property or person not named or speci¬ 
fied in original application—Maintainability—If 
“fresh" applications or only in continuation of 
original application. 

An application by which it is sought to proceed 
against properties other than those mentioned in 
the first execution application or against a person 
not impleaded or mentioned in the first execution 
application must be regarded as a fresh applica¬ 
tion within the meaning of S. 48, C. P. Code, and 
no such application can therefore be entertained 
after 12 years from the date of the decree. There 
is no difference in principle between an attempt to 
proceed at a late stage in the execution proceed¬ 
ings against properties which it was not sought to 
proceed against in the original application and an 
attempt at a late stage to proceed against a person 
other than the person against whom it was 
originally sought to execute the decree. Applica¬ 
tions for amendment of an execution application, 
by which the decree-holder seeks to execute his 
decree against a person who was not named in the 
original application as presented to Court within 
the period of limitation or to execute his decree 
against property which was not specified in the ap¬ 
plication as originally presented, must be regard¬ 
ed as “fresh" applications and not as being in 
continuation of the application already on the 
file; and if made after the expiry of 12 years 
from the date of the decree, they must fail as 
-time-barred and cannot be allowed Where the 
date on which an application to amend an execu¬ 
tion petition is presented is a date on which a 
fresh application to execute the decree would 
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have been barred by S. 48. C. P. Code, then the 
Courts, will apply the same principles as they 
would in dealing with an application which is in 
form a fresh application. ( Agarwala and Row - 
land, JJ.) Ram Ran Bijay Prasad Singh v. 
Kesho Prasad Singh. 21 Pat.L.T. 407=A.IR. 
1940 Pat. 571. 

--—S. 48 —Application for execution—If fresh 

or in continuance — Test. 

The question whether an application for execu¬ 
tion is a fresh application or one in continuation 
of a former execution must be determined on the 
facts of a particular case, regard being had to the 
substance rather than to the form of the applica¬ 
tion. In order that an application maybe treat¬ 
ed as one to continue an earlier execution, the 
first condition necessary is that the earlier execu¬ 
tion case must not have been finally disposed of. 
If it was so disposed of, no question of continuing 
it can arise. If, on the other hand, there was an 
interruption in the earlier proceeding by reason of 
which the Court, being unable to grant the 
appropriate relief, struck off the case, it cannot 
be said to have been finally disposed of. It will 
then be considered to be still pending, and may, if 
proper case is otherwise made out, be revived and 
continued. A second application will not, however, 
be considered to be a continuation of a former 
one if it is found to be different in its scope, or if 
the former execution is found to have been aban¬ 
doned by the decree-hplder or to have been dis¬ 
missed through his default or laches. ( Rowland 
and Chatterji, JJ.) Harihar Gir v. Dulhin. 186 
I.C. 385=6 B.R. 359=12 R.P. 494=A.I.R. 1940 
Pat. 432. 

■ *S. 48—Bar of limitation—Extent. See 
Limitation Act, S. 15 and C. P. Code, S. 48. A. 
I.R. 1939 All. 403 (F.B.). 

-S. 48— Construction —“ Decree sought to be 

executed”—Decree subsequently amended—Effect 
on starting point of 12 years. 

The period of 12 years under S. 48, C. P. Code, 
is final and cannot be extended by any amendment 
of the decree. Art. 182 (4) of the Limitation Act 
cannot be invoked to find the starting point for 
the 12 years period under S. 48, C. P. Code.. The 
“decree sought to be executed" cannot be inter- 
preted as meaning the decree as amended. 

(James and Rowland, JJ .) Mt. Dulhin v. Hari¬ 
har Gir. 18 Pat. 395=1939 P.W N. 611=185 I. 

C. 373 (2)=6 BR. 172 (2)=20 Pat.L.T. 932= 

12 R.P. 364=A.I.R. 1939 Pat. 607. 

-S. 48— Construction and scope — u Decree n — 

If includes appellate decree dismissing appeal for 
want of prosecution—Starting point for execution 
—Date of decree of trial Court or appellate Court 
—Limitation Act, Art. 182 (2). 

The word “decree" in S 48, C. P. Code, is not 
limited to the decree of the Court of first instance 
when there has been an appeal from the decree oi 
the first Court, and the appeal is dismissed1 to 
want of prosecution, the date of the decree or tn 
appellate Court dismissing the appeal is the st ar ^' 
ing point of limitation as provided by Art. 1° 

(2) of the Limitation Act. S. 48 only provides t 
maximum period during which an appheatio 
for execution can be taken out, but tn 
time from which limitation would run is tu 
which is provided by the Limitation Act. (frOr* 
CJ. and Manohar Loll,. J.) Ram Ran "IJA 
Prasad Singh v. Kesho Prasad Singh. 17a i.w 
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558=4 B.R 612=10 R.P. 638=19 Pat. L.T. 424 
=1938 P.W.N. 449=A.I R 1938 Pat 401. 

_Ss 48 and 51 —Decree-holder attaching 

agricultural land and applying for temporary 
alienation—Subsequent application for appoint - 
ment of receiver—If one in continuation of pre¬ 
vious application. . , . .. 

The five separate methods for executing a 
decree, provided for by S. 51 are quite distinct 
from each other and pritna facte an application 
asking that one method should be adopted is not 
in continuation of a previous application asking 
for some other methods. Where the character 
of the second application is different from that 
of the former the second application will be 
deemed to be a fresh application within the mean¬ 
ing of S. 48. Where therefore a person attaching 
certain agricultural land and applying for tempo¬ 
rary alienation thereof, subsequently applies for 
the appointment of a receiver of the attached 
properties, the characters of the two applications 
are different in that they seek totally different 
remedies and as such the second application can¬ 
not be deemed to be in continuation of the pre¬ 
vious one, and if made after the expiration of 12 
years from date of decree is barred by time. 

( Middleton, J.C. and Mir Ahmad, AJ.C.) Bhag- 
wandas v. Mahomf.d Akram. 166 I.C. 683=9 
R. Pesh. 72=A.I.R. 1936 Pesh 209. 

-S. 48 —Execution against minor—Minor 

not described as such—Guardian ad litem appoint¬ 
ed after period of limitation—Execution—If 
barred. 

In proceedings for execution of a decree 
against a minor, the fact that the minor is not j 
described as a minor in the execution petition, 
and that the guardian ad litem is not appointed 
till after the expiry of the period of limitation 
will not make the application barred by limita¬ 
tion. Execution under the C. P. Code, is intend¬ 
ed to be less, rather than more, formal than in a 
suit. ( Agarwala and Madan, JJ.) Ghasiram 
Marsvari v. Shiba Prasad Singh. 16 Pat 316= 
18 Pat L T. 341=1937 P. W. N. 521=169 I C. 
872=3 B R. 638=10 R.P. 55=A.I.R. 1937 Pat. 
321. 

-S. 48— Execution application dismissed in 

default—Second application—If revival of prior 
application. » 

Whce an application for execution is dis¬ 
missed in default on account of non-appearance 
of decree-holder, a second application cannot be 
said to be in revival of the prior application and 
would be barred when it is presented more than 
three-years after the date of the last application. 
(Din Mahomed, J.) Kundo Mal v. Daulat Ram 
Vidya Paricash. A I.R. 1940 Lah. 75. 

-S. 48—Execution — Limitation—Revival. 

See Limitation Act, Art. 182. 1937 A.M.L J. 
53. 

-S. 48— ‘Fresh application ’— Test—Substance 

and not form 

The question of the character of an application 
for the purposes of ascertaining whether it is a 
‘fresh application' or not for purpose of S. 48, 
C. P- Code has to be decided upon the circum¬ 
stances of each case. The substance of the matter 
must prevail over the form of the application. 
(Sir Georoe Rankin.) Oudh Commercial Bank, 
Ltd. v. Bind Basni Kuer. 66 I A. 84=14 
Luck, 192=I.L.R. (1939) Kar. 136 (P.C.)=11 
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R.P.C. 176=69 C.L.J. 317=50 L.W. 39=1939 
A.L.J. 481=41 Bom.L.R. 708=1939 M W.N. 
692=1939 P.W.N 784=1939 O.W.N 313=43 
C.W.N. 501 = 180 I.C. 378=1939 RD 208= 
1939 O.L R. 187 = 1939 O A. 352=5 B.R. 476= 
1939 A.W.R. (P.C.) 43=A.I.R. 1939 P C. 80= 
(1939) 1 M.L.J. 652 (P C.). 

-S. 48— Instalment decree Jor money — De¬ 
fault clause—Execution on default—Limitation. 

A decree which provides that the whole decree 
shall become payable in the event of a default in 
the payment of any instalment is not a decree for 
money payable on a certain date within the mean¬ 
ing of the first part of S. 48. Such a decree does 
not cease to be an instalment decree when a de¬ 
fault takes place; therefore after 12 years from 
the date of the default only that instalment will 
become barred in respect of which the default is 
made under the latter portion of S. 48. 1928 All. 

6i9, Rel- on. (Tck Chand and Bhide, JJ ) Shan¬ 
kar Das v. Desa Mal Mula Mal. 162 I.C. 673 
=8 R.L. 938=A.I.R. 1936 Lah. 159. 

-S. 48— Judgment-debtor's properly under 

the control of the Collector in execution of a 
decree for a certain period—Exclusion of period 
—Execution of another decree. 

Where the entire property of a judgment- 
debtor was under the control of the Collector for 
some period, commencing from a certain date, in 
execution of a decree and another decree was 
obtained against the same judgment-debtor subse¬ 
quent to that date, and various applications for 
execution were "put in, the period referred to 
above should be excluded from the period of 
twelve years prescribed by S. 48 of the C. P. 
Code. {Thomas and Zia-ul-H asati, J J .) Maho¬ 
med Amir Mirza Beg v. Bishunath. 1937 O. 
W.N. 1116. 

-S. 48—Objection under— When to be taken 

—Plea of limitation after sale and before confir¬ 
mation of sale—If can be considered Refusal to 
confirm sale on ground of limitation Power of 
Court. -SVc C. P. Code, O. 21, Rk. 89, 90 and 91. 
1937 A W.R 1222. 

- S. 48 —Previous application for execution 

dismissed for default—Second application for 
same relief—If revival of prior application. 

Where a previous application for execution has 
been dismissed for default on the part of the 
decree-holder, a subsequent application cannot be 
said to be for revival of the old application merely 
because the relief prayed for is the same (Bhide, 
J.) Gopal Dass v. Hafizabad Municipality. 
186 I.C. 860=12 R.L. 428=A.I R. 1940 Lah. 
35. 

-S. 48 —Release of property from attach¬ 
ment on objection—Effect on execution proceed¬ 
ings—Application for reattachment after dismissal 
of objection—If a fresh application for execution. 

The right of a decree holder to obtain execu¬ 
tion of the decree will not necessarily be defeated 
by objections raised by the judgment-debtor, or 
proceedings taken by the Court for which the 

decree-holder is not responsible, which prevent 
the completion of execution proceedings initiated 
by an application made within the period of 
limitation. Accordingly a temporary release of 
property from attachment because a person had 
raised the objection that he was not a partner of 
the judgment-debtor firm does not bring the 
proceedings taken upon an execution application 
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to a final adjudication but postpones them. A 
/request by the decree-holder for re-attachment of 
the property after the Court holds such a person 
to be a partner is, therefore, not a fresh applica¬ 
tion for execution. ( Coldstream , /.) Tulsi 
Ram v. E. D. Sasoon & Co., Ltd. 161 I.C. 960= 
8 R.L. 827=39 P.L.R. 8 =A.I.R. 1936 Lah. 
843. 

-S. 48— Scope—Application for execution 

made within time-limit—Order on after period — 
If precluded. 

S. 48, C P. Code, only prohibits a Court from 
passing orders on an execution petition filed after 
the time-limit prescribed by the section, but it 
does not prohibit orders being passed on applica¬ 
tions, like applications to issue notice to a judg¬ 
ment debtor, which are only ancillary to an 
execution petition which itself has been filed 
within the time limited. An application made 
within the 12 years’ time does not preclude an 
order being made on it after that period. 
(Cornish, J.) Venkatraju v Gangaraju. 166 
I C. 648=9 R.M. 385 (1) = 1936 M.W.N. 1366= 
44 L.W. 805=A.I.R. 1937 Mad. 113=71 M L.J. 
808. 

-S. 48— Scope—Execution application not 

properly filed within 12 years—Amendment — 
Powers of Court. 

Ordinarily an execution application which has 
not been properly made within the 12 years’ 
period prescribed by S. 48, C P. Code, should not 
be allowed to be amended stf as to deprive the 
respondent of right of putting forward the plea 
of limitation. But the Court is not powerless to 
order amendment in special circumstances. The 
Court has a discretion in the matter. ( King and 
Krishna swami Ayyangar, JJ.) Jhorama v. 
La t channa Dora. 187 I.C. 334=12 R.M. 702 
— 1939 M.W.N. 988=A.I.R. 1940 Mad. 19. 

_S. 48— Scope — If affected by Art. 182, Limi¬ 
tation Act — Time-barred decree—Amendment 
under S. 152, C.P Code—If furnishes starting 
point of limitation for execution 

Art. 182 of the Limitation Act leaves the provi¬ 
sions of S. 48, C. P. Code, untouched, and there 
can be no execution of a decree governed by 
S. 48, C. P. Code, when twelve years have passed 
from the date of the decree, amendment or no 
amendment. It is true that there is no period of 
limitation for an amendment of a decree to cor¬ 
rect an accidental slip or omission under S. 152, 
C. P. Code, but that does not affect the law of 
limitation. A correction made in a time-barred 
decree leaves the decree still time-barred. 
(Leach, C - /•, Krishnaswami Aiyangar and 
Somayya, JJ ) Ramachandra Rao v Parasu- 
ramayya. I.L.R (1940) Mad. 349=187 I C. 
176=12 R.M. 688=1940 M.W N. 181=51 L.W. 
173 =A.I R. 1940 Mad. 127=(1940) 1 M.L.J, 235 
(F.B.). 

-S. 48—Scope—If controlled by S. 15, Limi¬ 
tation Act. See Limitation Act, S. 15. 40 Bom. 
L.R.1278. 

--S. 48—Scope—Period of 12 years—If 

affected or controlled by S. 78 (2), Provincial In¬ 
solvency Act. See Provincial Insolvency Act, 
S. 78(2). 48 L.W. 881. 

_-S. 48 and Limitation Act, S. 6— Scope — 

Period of 12 years—If extended by S. 6 of Limi¬ 
tation Act. 


, C. P. CODE (1908), S. 48. 

S 6 of the Limitation Act only purports to 
control the periods prescribed by the 1 st schedule 
to Limitation Act. The period of limitation for 
execution application is provided by Art. 182, 
Limitation Act, but it does not provide the limit 
or the number of such applications which could 
be made. S.48, C. P. Code, does that by prohi¬ 
biting any application, after the first, which is 
made more than 12 years after the date of the 
decree. S.48, C. P. Code, therefore clearly 
controls Art. 182. If the period of 12 years fixed 

by S. 48 is allowed to be enlarged by S. 6 of the 
Limitation Act it would amount to S. 6 of Limi¬ 
tation Act controlling periods of -limitation pres¬ 
cribed by other enactments which it does not 
purport to do. (Stone, C.J. and Bose, J.) Yado- 
rao v. Gobindrao. I.L.R (1939) Nag. 559=184 
I.C. 72=12 R.N. 91=1939 N.L.J 387=A.I.R. 

1939 Nag. 245. • 

1 -S. 48 ( 1 ) (b)— Limitation — Decree amount 

payable in instalments under compromise in exe¬ 
cution proceedings—Starting point. 

Where the decree amount is payable in yearly 
instalments by virtue of a compromise entered 
into between the parties in execution proceedings, 
the starting point for the period of 12 years fixed 
by S. 48, C. P. Code, is not the date of the decree 
but the date of default in the payment of the 
instalments. (Thom, C.J. and, Ganga Nath, J.) 
Chhatrapati Pratap Bahadur v. Hari Ram. 

1940 A.W R. (H.C.) 396=1940 A.L.J. 439=A.I. 
R. 1940 All. 423. 

-—S.48 (1) (b)—“ Subsequent order ”— Decree 

I modified by compromise between parties—Order 
of competent Court in terms of compromise—If a 
subsequent order—Limitation for execution — 
Starting point. 

Where the parties to a decree enter into a 
! compromise by which it is agreed that the decre- 
l tal amount would be payable by instalments and 
on default to be realised by execution, and a 
competent Court passes an order in terms of the 
compromise, the order is in the nature of a 
! subsequent order under S. 48 (1) (b), C. P. Code, 
and the limitation for execution runs against the 
decree-holder from the date of that order, and 
1 not from the date of the original decree. (S. K. 
i Ghose and Patterson, JJ.) Kartic Chandra 
j Mukher/ee v. Batakrishna Roy. I.L.R (1937) 

2 Cal. 373=176 I.C. 212=11 R.C. 49=65 C.L.J. 

; 403=A.I.R. 1938 Cal. 25. 

! -S. 48 (1) (b)— "Subsequent order" — Mean¬ 

ing of. 

| The words ‘ subsequent order” in S. 48 (1) ( b) 
show that the order must be subsequent to the 
decree. Hence the order which the section 
contemplates must be passed not in the suit but in 
execution. A mere variation as to the time or 
mode of paying the decretal debt cannot be con¬ 
sidered a substitution of one decree for another 
or any material alteration in the decree which the 
Civil Procedure Code forbids. But where the 
parties, keeping the decretal liability unaltered, 
enter into a compromise by which the method oi 
satisfying the decree is changed and the execut¬ 
ing Court by its order records the compromise 
1 and directs the parties to act upon it, the order 
i must be deemed to be a “subsequent order to pay 
within the meaning of S. 48 (I) ( 6 ) and a fresh 
period of 12 years runs from the date of suen 
order. (Davis, J.C. and Tyabji,J.) Kazi Ali 
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Mahomed v. Gangaram Chatomal. I.L.R. 
(1939) Kar. 502=181 I.C. 264=11 R.S. 212= 
A.I.R. 1939 Sind 93. 

-S. 48 (1) (b )—“Subsequent order"—Order 

of executing Court regarding realisation of decre¬ 
tal sum by instalments—Whether amounts to. 

An order passed by an executing Court regard¬ 
ing the realization of a decretal sum by means of 
instalments does not amount to a “subsequent 
order" within the meaning of S. 48 (1) (b), C P, 
Code. The subsequent order must be an order 
made by the Court which passed the decree and 
not an order made in the course of execution. 54 
All. 573 (F. ), Foil. (King, C. /.) Nihal 

Husain v. Syed Ahmed. 12 Luck. 244=162 I C. 
715=8 R.O 400=1936 O.W N 517=1936 O.L. 
R. 293=A.I.R. 1936 Oudh 266. 

- S. 48 (2) (a)— 'Fraud'—Fraudulent trans¬ 
fer of property—If amounts to 

A fraudulent transfer of property by the judg¬ 
ment-debtor amounts to fraud within the mean¬ 
ing of S. 48 (2) (a), C P. Code (Din Moham¬ 
mad, J.) Ismaji. v. Anjuman Imdad Qarza, 
Mauza Banc,a. 188 I.C. 891=42 P.L.R. 10=A. 
I.R. 1940 Lah. 178. 

- S. 48 (2) (a)— ‘Fraud’ — Raising of objec¬ 
tions so as to prolong execution proceedings 
beyond limitation 

The mere raising of objections so as to prolong 
execution proceedings beyond the period of limi¬ 
tation cannot, in all cases.be regarded as fraud 
for the purposes of S. 48, C P. Code. If the ob¬ 
jections are patently frivolous, they can ordi¬ 
narily and ought to be disposed of speedily by the 
Court, if the decree-holders are diligent. An ob¬ 
jection by a person to the attachment on the 
ground that the Executing Court had no jurisdic¬ 
tion to adjudicate on the question whether he 
was or was not a partner of the judgment-debtor 
firm cannot be regarded as dishonest. But where 
his objection that he was not a partner of the 
judgment-debtor firm is false and was adopted as 
a trick by which the decree-holders were forced 
by no fault of their own to delay execution pro¬ 
ceedings until the period of 12 years had expired, 
his conduct in raising the plea is fraudulent and 
has the effect of enlarging the period of limita¬ 
tion. (Coldstream. J.) Tulsi Ram v. E. D. 
Sassoon & Co, Ltd. 161 I C. 960=8 R.L. 827= 
39 P L R. 8=A.I R. 1936 Lah. 843. 

- S. 49 and O 21, R. 18— Applicability and 

scope—Execution by assignee—Claim to set-off — 
Principles. 

There is no inconsistency between S. 49 and 
O. 21, R. 18, C P. Code. If there be any, S. 49 
will prevail. G. P. obtained a money decree 
against B.N. and M.P. B N. obtained a decree 
against D and three others. GP subsequently 
assigned his rights under the decree obtained by 
him to D. B.N. afterwards assigned his decree 
to 5*. .9. applied for execution of the decree 
against D. and others. D. then claimed a set-off of 
the decretal amount due under the decree assign¬ 
ed to him by G P. against the decretal amount 
claimed by S. 

Held, that on a correct application of O. 21, 
R. 18 and S 49, C. P. Code, the rights of the 
parties were adjustable by a set-off. ( Niamatulla 
otid Allsop, JJ.) Brij Mohan Lal v. Manmohan 
Das. 1937 A.L.J. 258=1937 A.W.R. 191=169 
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I.C. 385=1.L R. 1937 All. 553=1937 A.L.R 521 
=10 R A. 11=A.I.R. 1937 All. 351. 

-S. 49— Deoree for costs in favour of A 

against B —In another suit B obtaining decree for 
rent against A —During pendency of latter suit A 
assigning his decree to C zoho had no notice of 
pending rent suit — B, if entitled to set-off decree 
for rent against decree for costs. 

A held a decree for co-^ts against B. Subse¬ 
quently in another suit B obtained a decree for 
rent against A. During pendency of the latter 
suit A transferred his decree to C who had no 
notice of the pending rent suit. When C applied 
for execution of the decree for costs, B claimed 
t6 set-off against it the decree for rent. 

Held, that inasmuch as there was debt in the 
form of rent and as a suit was pending to enforce 
payment, there was an equity and C took the 
transfer subject to it. The question of want of 
notice on pari of C was immaterial. B was 
therefore entitled under S. 49, C P. Code, to 
claim set-off. (Roberts, CJ. and Leach. J.) Daw 
Ayezl U Aye Maung. 172 I.C. 241 = 10 R R 
236=A.I.R. 1937 Rang. 316. 

-S. 49 and O. 21, R 29— Scope—Eijuitable 

set-off—Assignee of decree—If takes subject to 
rights of judgment-debtor to gel stay and set-off. 

An equitable set-off can be and has been re¬ 
cognised in India; in fact the right of a judg¬ 
ment-debtor to ask for a stay under O. 21, R. 29, 
C. P. Code, is an equity which binds the assignee 
of the decree; and when both decrees arose out 
of one transaction no Court of equity can reject 
the request of the judgment debtor. The assig¬ 
nee can only take subject to the judgment- 
debtor’s equitable right to have execution stayed 
until his suit shall have been decided and there¬ 
fore to set-off his decree which may be passed in 
his suit. (Bailee and Mackhn.JJ.) Gurushan- 
tarpa t'. Nagappa. I L.R. (1938) Bom 263=175 
I C. 427=10 R B. 560=40 Bom.L R. 188=A I 
R. 1938 Bom. 253. 

-S. 50— Judgment-debtor dying during exe¬ 
cution—Executing Court—Power to proceed with 
execution against legal representatives — Fresh 
order from Court passing decree—Necessity for. 

If a judgment-debtor dies during execution, it 
is irregular for the Court which has not passed 
the decree to proceed with the execution against 
the representatives of the deceased judgment- 
debtor, without fresh orders from the Court 
which passed the decree; under S 50, the appli¬ 
cation for such execution is to be made to the 
Court which passed the decree. (Mohammad 
Noor and Aladan, JJ.) Oi-ttciai Trustee of 
Bengal v. Basdeo Bhagat. 168 I.C. 346=3 B R 
421=9 R.P. 481=A I.R. 1937 Pat. 239. 

-S. 50— Legal representative—Alienee from 

legal representative—Liability to be proceeded 
against in execution. 

A mere alienee from a legal representative is 
not a legal representative for purposes of execu¬ 
tion, though such alienee may have intermeddled 
with the property The question of liability of 
property transferred to a stranger cannot be 
decided in execution. (Horwill, J.) Thiagaraja 
Iyer v Narayanaswami Pillai. 182 I.C. 333= 
12 R.M. 58=47 L W. 782=1938 M.W N. 518= 
A.I.R. 1938 Mad. 684=(1938) 1 M.L.J. 867. 

-S. 50—“Legal representative"— Decree 

against Hindu father—Execution against joint 
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family property in the hands of sons—Attach¬ 
ment of joint family property—Subsequent insol¬ 
vency and death of father—Sons—If legal repre¬ 
sentatives. See C P. Code, Ss. 2 ('ll), 50 and 53 
and O 21. R. 22. 38 Bom L R. 977. 

———S. 50— Legal representative — Extent of 
liability—Security deposit of deceased judgment- 
debtor in hands of his employer—If can be attach¬ 
ed. 

The provision of the Code are to be strictly 
observed and there is no provision under S. 50. 
C. P. Code, for attachment in execution against a 
legal representative, of either a debt due to him 
or of movable property that has not yet come 
into his possession. The security deposit there¬ 
fore of a deceased judgment-debtor in deposit 
with his employer cannot be attached by a prohi¬ 
bitory order under O. 21. R. 48 of the Code in 
execution against the legal representative of the 
judgment-debtor (Mostly, J.) Leong Ah Choy 
v. T. D. Findlay & Sons. 170 I.C. 766 = 10 R.R. 
106=A I.R. 1937 Rang. 274. 

-S. 50 —Legal representative—Possession of 

assets, if necessary. 

Legal representative merely means the person 
who in law represents the estate of the deceased, 
and it is immaterial whether such a person has 
actually obtained possession of the estate or even 
whether the deceased left any estate. The extent 
of liability has to be decided in execution. (D. R. 
Norman.) Sri Lal z;. Mst. Jhamku. 1939 A. 
ML J 69. 

-S. 50—Legal representative—Prior mort¬ 
gagee of property charged under maintenance 
decree— Mortgagee purchasing such property 
subsequently—If can be proceeded against in exe¬ 
cution. See C. P. Code, S. 47. 71 M L J. 385. 

--S. 50 and O 22. Rr. 11 and 1 2—Relative 

scope of — S. 50, if applies to appeals from execu¬ 
tion proceedings —O. 22, R. 11, if applies — And if 
controlled by R. 12. 

It is because of the special provision in S. 50, 
C. P- Code, that K. 12 of O. 22 excludes the exe¬ 
cution proceedings from the operation of Rr. 3, 
4 and 8 of that order. R. 12 of O 22 must there¬ 
fore be construed as referring only to the pro¬ 
ceedings in the executing Court and not to those 
in the appellate Court which hears appeals from 
execution proceedings. S 50. C. P. Code, does 
not apply to appeals arising from execution pro¬ 
ceedings but only to those in the original Court. 
It is not correct to say that R. 11 of O 22 is con¬ 
trolled by R. 12 of the same order. There is no 
reason why R. 11 of O. 22 should not apply to an 
appeal under S. 47, C. P. Code, as the C. P. Code 
does not make a distinction between appeals 
arising from execution proceedings and those 
preferred against decrees. (Stone. C. J. and 
Niyogt.J.) M adhorao v. Baliram. I.L R. (1939) 
Nag. 119=178 I.C. 568=11 R N. 237=1938 N.L. 
J. 312 =A I.R 1938 Nag 502. 

-S. 50 and O 21. R. 22 —Scope—Order for j 

sale—Subsequent death of judgment-debter—Sale 
without impleading legal representatives—If void. 

Where, after the attachment of the immovable 
properties of the judgment-debtor in execution 
of a decree against him, and after the Court has 
passed an order for sale, the judgment-debtor 
dies and the sale is held without impleading the 
judgment debtor's legal representatives, the sale 
is null and void and not merely irregular. (Cor- 
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nish, Varadachariar, Wadsworth, Venkataramana 
Kao and Lakslimana Rao, JJ.) Kanchamaui 
P Y“\ R ?;• Shahaj, Raja Sahib. 59 Mad. 461 
M < L 1S6 A = T 8 i { - M 946=43 L W. 238=1936 
162^(F^B^) 0==A I R 1936 Mad ' 205=70 M.L.J. 

... , 50 ’ 63 an< ! 53 —Scope and effect of— 

Hindu father—Death undivided from son—Ad¬ 
ministration suit by creditor—Maintainability in 
the absence of separate property left by father, 

A creditor is not entitled to bring a suit for the 
administration of the estate of a deceased Hindu 
who was joint with his son and died leaving no 
property apart from his interest* in the family 
estate. There is nothing in Ss. 50, 52 and 53, CP. 
Code, which would sustain an administration suit 
where the Hindu father dies leaving no property 
of his own. (Leach, C.J. and Somayya, J.) Mee- 

7. A n I S. HI m£ c ? 1 RaMasw ami Chettiar I.L R. 
ln 9 T 39 *U M « d - 820 =184 I.C. 183 = 12 R.M. 420= 
g L-W 701 = 1939 M W.N. 493=A.I R. 1939 
Mad. 552=(1939) 2 M.L.J. 653. 

“ S. 50 Suit against wrong legal representa¬ 
tive—Decree—Binding nature of—Duty of plain¬ 
tiff in such cases. 

In a suit against the estate of a deceased per- 
son, represented by his legal representative, the 
plaintiff must be diligent and careful to implead 
all the ordinary legal representatives under the 
law applicable, if he wishes to bind them by any 
decree that might be passed. Nevertheless, if a 
plaintiff has impleaded the ordinary legal repre¬ 
sentative, and owing to ignorance of facts or 
circumstances by reason of which it turns out 
that the proper legal representatives were in fact 
others than those ordinarily impleaded and there 
is no fraud or collusion, the estate will still be 
bound. (Tek Chand, J ) Mr. Harbanso v. Mun- 
shi Ram. 40 P.L.R. 25. 

-S. 50 —Transfer of decree — Application to 

add legal representative—To which Court to be 
made—Matter one of procedure and not jurisdic¬ 
tion. 

The addition of the legal representative after 
a decree is transferred for execution, is a matter 
of procedure not of jurisdiction. The jurisdic¬ 
tion of the executing Court over the subject- 
matter continues as before, but it has to be exer¬ 
cised according to certain prescribed procedure. 

If there was a non-compliance with such proce¬ 
dure the defect might be waived. (Baguley and 
Mosely,JJ.) K. K. K. M. Chettyar v. Sellami 
Achi. 1938 Rang.L.R. 355=179 I.C. 374=11 

R. R. 313=A.I.R. 1938 Rang. 385. 

-S. 51—Applicability—Scheme decree direct¬ 
ing trustee to pay certain amounts—Execution— 
Appointment of receiver to collect—Legality. 
See C. P. Code, S. 92. 71 M.L.J. 87. 

-S. 51— Appointment of receiver—Lands 

exempt from attachment—Ajmer Courts Regula¬ 
tion. S. 24. 

Execution by appointment of a receiver under 

S. 51, C- P. Code, is a distinct and different mode 
of execution from that of attachment and sale. 

In the case of lands exempt from attachment 
under S. 24 of Ajmer Courts Regulation, if they 
were leased to lessees, a receiver could be ap¬ 
pointed to recover the rents. But if the lands 
were being cultivated by the judgment-debtor 
personally an appointment of a receiver would 
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probably be inappropriate. (Weston.) Man 
Mal v. Kanwari Lal. 1937 A. M L. 89. 

_s 4i n ?1,R 11 and O. 40. R. 1— 

Execution by appointment of receiver—rower or recewer —-Discretion of Court. 


C. P. CODE (1908), S. 51. 

-S. 51 and O. 21, Rr. 30 and 64—Scope- 

Sale without attachment—If nullity. See Exe¬ 
cution—Sale 41 Bom.L.R. 463. 

S. 51 (d) and O. 40. R. Appointment of 


Court — Considerations. 

Appointment of a receiver for the purpose ot 

execution «.f a decree has been held to be equita¬ 
ble execution. It is not always necessary that 
legal execution should be exhausted before 
equitable execution by this mode is resorted to , 
Where the decree debt would not only be satisfied 
as in any other way and at the same time the 
judgment-debtor will be saved from great pros- 1 
pective loss, a Court may appoint a receiver. It 
can also be made where the interests of both the 
judgment-debtor and decree-holder can be safe¬ 
guarded, or where that is the only way in which 
the decree-holder can hope to realise his decree 
or any part of it. (Thomas, C-J and Yorke.J.) 
Jai Dayal v. Jagdeo Narain. 14 Luck. 538=180 
I.C. 29=11 RO. 226=1939 0 A 248=1939 O 
L.R. 118=1939 O.W.N. 206=A I.R. 1939 Oudh 
116. 

-S. 51—Indirect execution — Receiver— 

Availability. See C P. Code, S. 60 (n). A.I.R. 
1937 Mad. 864. 


-S 51 —Power of temporary alienation. 

The power to grant a temporary alienation 
under S. 51 is derived from the power of sale 
and if the power of sale is taken away by the 
legislature all powers derived therefrom are 
similarly taken away. ( Middleton , 7. C. and 
Almond, A. J. C.) Jetha Nand v. Khuda 
Bakhsh. 161 I.C. 628=8 R. Pesh. 176=A.I.R. 
1936 Pesh. 90. 

-S. 51— Scope—Appointment of receiver in 

respect of certain property—Right of decree- 
holder to proceed against other properties also. 

There is no reason why the decree-holder 
should not take out any or all the forms of exe¬ 
cution which the Code of Civil Procedure entitles 
him to pursue against various items of the judg¬ 
ment-debtor’s property. Consequently, where by 
a consent order a receiver is appointed of certain 
properties, treating the appointment of receiver 
form of equitable execution, there 


No doubt S. 51, CP. Code, prescribes the 
appointment of a receiver as one of the modes in 

which a decree can be executed but the appoint¬ 
ment of a receiver in all cases is subject to the 
provisions of O. 40, R 1 of the Code and no 
receiver can be appointed in any case unless it 
appears to the Court that it is just and convenient 
that a receiver should be appointed. (Nanavutty 
and Zia-ul-Hasan. 77.) Manraj Kunwar v. S. 
P Shukla. 167 I.C. 302=9 RO 381 = 1937 O. 
W.N. 243=1937 O.L.R. 105=A.I.R. 1937 Oudh 
232 

-—S. 51 (d) and O. 40, R. I— Execution- 

Receiver of properties outside jurisdiction 
Pozver of Court to appoint 

The Court has no doubt jurisdiction to appoint 
a receiver of immovable properties in execution 
of a decree although such properties be situate 
outside the jurisdiction of the Court. Hut if the 
judgment-debtor objects to the appointment of a 
receiver in execution and if there is a reasonable 
chance of the decree-holder being able to satisfy 
his decree by attachment and sale, be should be 
relegated to that remedy. In a ca«e, however, 
where the properties of the judgment-debtor 
prove to be saleable, the Court is entitled to 
appoint a receiver in execution of properties 
outside the jurisdiction notwithstanding the 
judgment-debtor’s objection thereto. (Panck- 
ridge, J.) Jawi.a Prosad Bhartia v. Hanuman- 
bux Poddar. 40 C.W.N. 1065 

-S. 51 (d^— Execution—Service inam lands 

— Judgment-debtor—Execution against—Receiver 
to collect income—Pozver of Court to appoint. 

I Though inam fields granted to a person partly 
for maintenance and partly for remuneration of 
services rendered as kazi cannot be alienated or 
attached and sold, a receiver can be appointed in 
execution of a decree against such person to 
realize the income from such fields to satisfy the 
decree-holder’s claim. But it is open to the 
judgment debtor to apply for an allowance to 
maintain his family. (Pollock, J.) Syed Wazi- 


as a iorm ot equitaDie execution, there is no 

reason why the decree-holder should not proceed _ _ - T 

or be entitled to proceed against properties which 1 co? 011 ?*?' r Y qVq 1 RU r! to'?' a*? 3 o VqIa 

r of the order appointing 5? 4 =167 I. C. 878=9 R. N. 229=A.I.R. 1936 


are not the subject-matte 


receiver. (Wort and Varma.JJ.) Shyam Sun¬ 
der Singh v. Dhirendra Nati*. 17 Pat. 248= 
174 I.C. 34=4 B.R. 377=19 Pat L.T. 359=10 
R.P. 473=A.I.R. 1938 Pat. 130. 

S. 51— Scope—Right of decree-holder to 


Nag. 288. 
-S. 51 


(d) and O. 40. R. 1— Judgment- 


choose mode of execution—Discretion of Court 
to interfere. 

Section 51, C. P. Code, lays down the mode in 
which a Court may execute a decree. It does 
not however give the Court any discretion to 

particular mode of execution 


debtor possessing share in firm — Receiver , if can 
be appointed. 

In execution of a decree against a person 
possessing a share in a firm it is doubtful if a 
receiver under S. 51 can be appointed because a 
receiver cannot be appointed for the custody of 
the property which the judgment-debtor himself 
cannot take possession of. In order to ascertain 
the approximate value of the shares of the 
judgment-debtor, it may be open to the Judge to 


choose one particular mode ot execution as 
against another. The Court has therefore no appoint a Commissioner to make an inventory of 
jurisdiction to direct a decree-holder to proceed j the assets of the firm and its liabilities. (Jai Lal, 


against the property of the judgment-debtor, 
when he desires to proceed against the person. 
A.I.R. 1926 Lah. 110; A.I.R. 1934 Nag. 140, Foil.; 
48 M. 494 and 11 I. C. 848, Dist.; 29 I.C. 152, Diss. 
(Middleton, 7. C. and Almond, A. J. C.) Kripal 
Singh v. Syed Ashraf Ali Shah. 160 I.C. 812= 
=8R. Pesh. 130=A.I.R 1936 Pesh. 46. 


7.) Mohan Lal Lakshmi Das v. People’s Bank 
of Northern India, Ltd. 174 I.C. 692=10 R.L. 
583=A.I.R. 1937 Lah. 313. 

-S. 51 (d) —Property in foreign territory— 

Power of Court to appoint receiver. 

The Court can appoint receiver oyer property 
out of its jurisdiction. This power is based upon 



io 99 


QUINQUENNIAL DIGEST, 1936—1940 


1100 


C. P. CODE (1908), S. 51. 

the doctrine that the Court acts in personam. The 
Court does not and cannot attempt by its order to 
put its own officer in possession of property in 

foreign territory, but it treats as guilty of con¬ 
tempt any party to the action in which the order 
is made who prevents the necessary steps being 
taken to enable its officer to take possession 
according to the laws of the foreign territory. 
(Bhide , J .) Sender Singh Giyani v. Ganga 
Ram. I.L.R. (1938) Lah. 305 = 175 I C. 734= 
11 R L. 34=39 P.L.R. 415=AIR. 1938 Lah. 
93 

--—S. 51 (d)—Scope—\\ akf property—Recei¬ 
ver in execution—Power of Court to appoint. 
C. P. Code. O. 40, R. 1. 1937 A.W.R. 903. 
•Ss. 51 (e) and 72— Execution of decree 

~ ± '• l 1 P _ / . _ r t 1 . r • 7 • a 


Powers of Civil Court-Sale of land prohibited 
by S. 16 of the Bundelkhand Land Alienation Act 
—If could be leased. 

Where the lands of the judgment-debtor were 
prohibited from being sold by S 16 of the Bun- 
dtdkhand Land Alienation Act on a question 
whether a Civil Court can in execution of a 
simple money decree, lease such property. 

Held, that an executing Court is bound by the 
methods laid down in S. 51, C. P. Code, and those 
methods were subject to conditions and limita¬ 
tions prescribed by the rules under the Code and 
by the Code itself. S. 51 does not authorise a 
Civil Court to grant a lease Sub-S (c) of S. 51 
does not mean anything else than a reference to 
the particular method of execution which a parti¬ 
cular relief granied requires. S. 72 could not 
apply as it comes into opeation only after an 
order for sale has been made and no notification 
has been made under S. 68 It applies only to 
property which could be sold in execution of a 
decree. (Bennet, Iqbal Ahmad and Allsop, JJ.) 
Bhagwati Singh v. Kashi Narain. I.L.R. 
(1938) All. 528=175 I. C. 238=10 R. A. 658= 
1938 A. L R. 387=1938 A. W. R. (H. C.) 310= 
1938 A.L.J. 444=A.I.R. 1938 All. 290 (F.B.). 

-S. 51 (e)— Scope — Lease in satisfaction of 

decree—Power of Court to grant in execution. 

Quaere.— Whether the Civil Court has a gene¬ 
ral right to grant a remedy in execution by itself 
giving a lease of the property of the judgment- 
debtor for the purpose of satisfying the decree. 
But the Code does not make any provision for 
such a procedure. ( Sulaiman, C.J. and Bennet, 
J.) Basorf. Singh v. Sant Kumar. 10 R.A. 
338=171 I.C. 903 = 1937 R D. 422 = 1937 A.L.R. 
905=1937 A.W.R. 686=1937 A.L.J. 801=A I.R. 
1937 All. 699. 

- S. 51, Proviso —Capacity of judgment- 

debtor to pay—Determination of — Judgment- 
debtor an agriculturist—His agricultural lands 
and residential houses—If can be taken into 
account. 

Under the newly introduced proviso to S. 51, 

C. P- Code, in determining the question of the 
capacity of a judgment-debtor who is an agricul 
turist to nay the amount of a decree, his agricul¬ 
tural lands and his residential houses cannot be 
taken into account. ( Din Mahomed, J.) Abdul 
Hamid v. Amrit Lal. 183 I.C. 133=12 R.L. 
100=41 P.L.R 101=A.I.R. 1939 Lah. 299. 

•S. 51. Proviso, Explanation— Applicability 
— Judgment-debtor transferring after suit land 
not liable to attachment with dishonest intention — 
Forfeiture of protection. 


C.P. CODE (1908), S. 51. 

The explanation applies only to Cl. ( b ) of the 
proviso. By virtue of the explanation, property 
which could not be attached or sold was not to be 
considered only when deciding as to whether the 
judgment- deb to r had any means to pay the money 
decreed. Obviously, the explanation has nothing 
to do with Cl. (a) and therefore it cannot be 
said that a gift by the j udgment-debtor after the 
institution of the suit of his land not liable to 
attachment and sale does not make him forfeit 
the protection afforded to him by the amend¬ 
ment of S. 51 by Act XXI of 1936 even if the 
gift was made with a dishonest intention. (Mir 
Ahmad, J.) Attar Chand v. Abdul Majid. 189 
I.C. 371=A I.R 1940 Pesh. 33. 

- S. 51, Proviso (a) (ii)— Fraudulent con¬ 
cealment or transfer of property—What amounts 
to. 

\\ here a defendant against whom a decree for 
price of plaintiff’s car has been passed makes a 
hypothecation of the plaintiff's car along with 
other cars, that have been left with him for sale 
or for custody, to a third party, and he then 
brings a suit against the third party and abandons 
Hi and the transaction of hypothecation appears 
to be fictitious, his conduct amounts to making a 
fraudulent concealment or transfer of his pro¬ 
perties and comes within proviso (a) (ii) to S. 51 
as amended by S. 2, C.P. Code (Amendment) Act 
(XXI of 1936). (Ameer Alt, J.) Ellis Stella 
Beaumont v. English Motor Car Co. 177 I C. 
1008=11 R.C. 312=A.I.R. 1938 Cal. 448 (2). 

S. 51, Proviso (b)— Burden of proof of 
means to pay debt. 

The onus of proof is on the decree-holder to 
establish that the judgment-debtor had sufficient 
means to pay the debt within the meaning of sub- 
CI. (b) of the Proviso to S. 51. (Wort, Ag.CJ.) 
Jugal Kishore v. Pahlad Rai. 5 B.R 16=11 R. 

P. 182 (1 )=177 I C. 797=A.I.R. 1939 Pat. 22. 

S. 51, Proviso, Cl. (b)— J udgment-debtor 
after decree selling his property but neglecting to 
pay decretal amount—If liable to be detained in 
civil prison. 

Where a judgment-debtor after the date of the 
decree sells his property, receives the considera¬ 
tion but neglects to pay the decretal amount or a 
substantial part thereof, Cl. (b) of the Proviso to 
S. 51 comes into play and he is liable to be detain¬ 
ed in civil prison, (Mir Ahmad, /.) Surjan 
Singh v. Ram Singh. 174 I.C. 629=10 R. Pesh. 
70=A.I.R. 1938 Pesh. 17. 

-—S. 51, Proviso, Cl. (b)— Means of judg¬ 
ment debtor—Maintenance expenses of debtor—If 
must be taken into account. 

In the calculation of the means of the judg¬ 
ment-debtor for the purpose of S. 51, proviso, 
cl ( 6 ), C P. Code, the necessary expenses of main¬ 
taining the life of the debtor and of his depen¬ 
dants must be taken into account and deducted 
from his income. (Mitter and Khundkar, JJA 
Mahomed Nabibakhsh v. Abdul Based. 43 C. 
W.N. 427. 

■S. 51, Proviso, Cl. (b)— Means of judg¬ 
ment-debtor—Property under attachment in execu¬ 
tion of another decree—If can be taken tnto 
account. . , 

In the calculation of the means of the Jh d S" 
ment-debtor for the purpose of Cl. (b) of the 
proviso to S. SI, C. P. Code, the value of the pro¬ 
perty under attachment in execution of another 
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decree, cannot be taken into account. ( Mitter 
and Khundkar, JJ.) Mahomed Nabibakhsh v. 
Abdul Based. 43C.W.N. 427. 

-S. 52— Applicability—Decree passed against 

company taking over assets and liabilities of 

another company. , 

S. 52 (2), C. P. Code, simply enacts a rule ot 

procedure in accordance with natural justice, it 
a debtor dies and his properties are taken by his 
legal representatives, they are bound to pay his 
debts to the extent of the assets they have taken. 
Consequently if a creditor has obtained a decree 
for the payment of money out of the property ot 
the deceased, and proves in the execution pro¬ 
ceedings that the debtor died leaving properties 
which came into the hands of his representatives, 
thert it is for these representatives to account for 
those properties, and if they fail to do so, they 
become personally liable to the extent of the 
assets not accounted for. The principle of the 
section applies to a decree passed against a com¬ 
pany which has taken over the entire assets and 
liabilities of another company when the latter 
went into liquidation, and its liability is expressed 
in the form adopted in decrees against legal repre¬ 
sentatives of deceased persons. As regards the 
mode of execution of such a decree, it does not 
in principle differ from a decree passed against 
the legal representatives of a person who has died 
a natural death. (Mahomed Noor and Dhavle , 
JJ.) Baraboni Coal Concern. Ltd. v. Ham 
Chandra Marwari. 5 B.R. 664=181 I.C 721 = 
11 R.P. 626=20 Pat.L.T. 685=A.I.R. 1939 Pat. 
580. 

-Ss. 52 and 53 —Award against son as legal 

representative of father—Execution against ances¬ 
tral property in his hands — Permissibility. 

If an award is made by the Registrar under the 
Co-operative Societies Act against a son as repre¬ 
senting the estate of his father, the ancestral pro¬ 
perty in the hands of the son and his sons is liable 
to be attached and sold in execution of the award. 
(Fast Ali and Varma, JJ.) Sheosaran Singh v. 
Gaya Amla Co-operative Society. 5 B.R 600= 
181 I.C. 512=11 R.P. 597=A.I.R. 1939 Pat. 500. 

-S. 52—Decree against assets of deceased 

debtor—Share of offerings made at temple in 
hands of legal representative—If attachable. See 
C. P Code, Ss. 60 and 52. 58 All. 457. 

- -S. 52— Decree against estate in the hands of 

heirs—Income accruing after death of debtor — 
Liability. 

Where the estate in the hands of the heirs of 
the original debtor against whose estate the 
decree was passed is liable for the satisfaction of 
the decree, then even the produce and income of 
that estate which has accrued after the death of 
the original debtor is liable to attachment and 
sale in satisfaction of such decree. ( Jai Lai, J.) 
Manzur Hussain v. Ram Rattan Shah. 165 I. 
C. 802=9 R.L. 304=A.I.R. 1936 Lah. 236. 

— —S. 52— Decree against legal representative 
—Substitution of his legal representative on his 
death—Liability for decree — Test—Possession of 
assets. 

Where on the death of a legal representative 
against whom a decree has been passed to the 
extent of the assets of the deceased in his hands, 
his legal representative is added, he cannot escape 
the liability for the decree so long as the assets 


C. P. CODE (1908), S. 52. 

are in his hands. (Stone, C.J- and Bose, J.) 
Jagdish v. I’unamchaNd. 1938 N.L.J. 176. 

-S. 52— Decree against widow as legal repre¬ 
sentative of deceased husband—Minor son not im¬ 
pleaded in suit—If bound by decree 

A decree obtained against a widow as legal 
representative of the estate of her deceased hus¬ 
band without making the minor sons, who are the 
proper legal representatives, as parties to the 
suit, is binding upon such sons, when there is 
nothing to show that the widow was negligent of 
the interests of her sons or that she did not 
defend the case properly. ( Dalip Singh, J.) 
Jhaku v. Pardhana. 183 I.C. 487 = 12 R.L 123 
=41 P.L.R. 147=A.I.R. 1939 Lah. 277. 

- Ss. 52 and 53— Mortgagee executed by two 

members of joint Hindu family—Death of one of 
them—Suit by mortgagee decreed against estate of 
deceased executant in hands of his sons and 
against other executant personally—Suit dismiss¬ 
ed as against grandsons of deceased executant— 
Decree, if can be executed against interest of 
grandsons—Mortgagee's proper remedy. 

Two members of a joint Hindu family S° ver 7 
ned by the Mitakshara executed a mortgage deed 
in favour of the appellant. One of them having 
died, the appellant brought a suit to enforce the 
mortgage against the sons and grandsons of the 
deceased and against the other executant. 1 he 
Court passed a simple money decree against the 
estate of the deceased executant in the hands of 
his sons and against the other executant person¬ 
ally. The suit was dismissed as against the grand¬ 
sons. The appellant applied for execution of the 
decree even as against the interest of the grand¬ 
sons in the family property. , 

Held, that the grandsons having been dismissed 
from the suit could not be made liable under the 
decree, that if the debt in question was not con- 
tracted for purposes regarded as immoral by the 
Hindu Law and if the grandsons were liable 
therefor to the extent of their interest in the 
joint family property, the trial Court’s decree 
was erroneous and that the appellant should have 
appealed therefrom claiming a decree against the 
grandsons in like maimer as against the other 
defendants, and that such a decree passed in 
accordance with S. 52, C. P Code, would have 
attracted the operation of S. 53 and the grand¬ 
sons’ interests in the joint property would have 
been liable to attachment under the decree not¬ 
withstanding that such interests were not 
“property of the deceased” in the strict meaning 
of those words. (Sir George Rankin.) Raja 
Ram v. Raja Bakhsh Singh. 13 Luck. 61 —-4Z 
C.W.N 200=1938 M.W.N. 1=1938 A W.R. (P- 
C ) 1=19 Pat.LT. 1=172 I.C. 5=47 L W. 1= 
10R.P.C. 119=1937 O.W.N. 1199=A.I.R. 1938 
P.C. 7=32 S L.R 221=66 C.L.J. 422=1937 O. 
L.R. 614=1937 All LR. 982=4 B.R. 169=1938 
O.A. 84=40 Bom.L.R. 277=(1938) 1 M.L.J. 41 
(P.C.). 

S. 52 —Principle of section—Decree for 


dower against all heirs of deceased taluqdar in 
Oudh—Decree realized only out of non-taluqdar i 
property—Suit for contribution agaitust succeed¬ 
ing taluqdar—If lies—Proper method of allocation 

of debts. . _ p -p 

The principle or method of which b. oc., ^• 
Code, is an expression has always been so operat¬ 
ed as not to prejudice the rights inter se Ql 
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beneficiaries or legatees over whom the creditor 
has priority. In the ordinary case of a Muslim 
whose whole property descended according to his 
personal law it would be impossible to suggest 
that an heir was without remedy against his co¬ 
heirs if by the action of the judgment creditor 
under a decree obtained under S 52, C. P. Code, 
in a suit brought against all the heirs of the 
deceased Mahomedan, he was left with less than 
his proper share of the net estate of the deceased. 
His right to contribution would be plain. As a 
beneficiary, he would have the right that the 
deceased’s estate should be duly administered, 
that it should be cleared of debts and valid lega¬ 
cies, and that he should be given possession of his 
share therein. For this purpose his suit could 
take various forms according to the circumstan¬ 
ces of the case. It might be denominated an 
administration suit or a suit for partition or a 
suit for contribution, but the basis of his claim 
would be the same in each case, viz., the right to 
have due administration of the deceased’s estate. 
This right might also be enforced in a proper case 
by an application for the appointment of an ad¬ 
ministrator under S. 218, Succession Act. A 
proper administration of the deceased’s estate 
involves and requires a proper allocation of the 
debts as between properties to which different 
rules of descent apply. A Mahomedan widow of 
a taluqdar in Oudh obtained a decree under S. 52, 
C. P. Code, for dower against all the heirs of the 
deceased including the taluqdar succeeding the 
deceased. The decree-holder realized the decretal 
amount only out of the partible or non-taluqdari 
estate in the hands of the heirs. The latter 
brought a suit against the existing taluqdar for 
contribution contending that as both taluqdari 
and non-taluqdari properties were liable for the 
debt, the taluqdari estate should be made to 
contribute according to its value. The taluqdar 
had obtained the necessary permission under 
S. 3, Oudh Settled Estates Act, and declared 
that certain portion of the taluqa was to be held 
subject to the provisions of he Act. 

Held, that the rights of the plaintiffs could not 
be concluded by the choice of the execution cre¬ 
ditor. Their claim to their proper share in the 
partible estate of the late taluqdar made 'them 
co-beneficiaries with the existing taluqdar in 
respect of assets all of which were answerable 
for the debts of the deceased and the fact that 
different portions of the assets devolved on 
different principles in no way defeated the 
plaintiff's right to contribution. 

Held also, that .for the purpose of the alloca¬ 
tion of debts of the late taluqdar between taluq¬ 
dari and non-taluqdari properties, the value of 
his interest in the taluqa was to be taken as it 
stood at the date of his death. The value of the 
property comprised in the declaration subse¬ 
quently made by the taluqdar under the Oudh 
Settled Est .tes Act could not be excluded, as “to 
be or to have vested” in S. 15 of the same Act 
could not be interpreted to be operating retros¬ 
pectively. (Sir George Rankin.) Mahomed Kasim 
Ali v. Sadiq Ali. 65 I.A. 219=13 Luck. 494= 
1938 M.W.N 545=42 C.W.N. 901=48 L.W. 16 
=10 R.P.C. 295=4 B.R. 606=67 C.L.J. 350= 
1938 O A. 508=1938 P.W.N. 514=1938 O.L.R. 
282=1938 O W N. 581=1938 A.L.R. 415=40 
Bom.L.R. 843=1938 A.L.J. 843=174 I.C. 977= 
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1938 A.W.R. (P.C.) 138=32 S.L.R. 772=A.I R. 
1938 P.C. 169=(1938) 2 M.L.J. 210 (P.C.). 

;S. 52 — Profits of property of deceased 
accruing after death—If form part of his estate. 

Rents and profits of the property of a deceased 
person accruing after the property has devolved 
on his heirs form part of the estate of the decea¬ 
sed. (Zia-ul-Hasan and Smith , JJ.) Shahan¬ 
shah Begam v. Akbar Hussain. 13 Luck. 689= 
172 I.C. 306=1938 O A 48=10 R.O. 170=1937 
O W N. 1243=1937 O.L.R. 604=A.I.R. 193S 
Oudh 45. 

— - - S. 52 — Property of deceased in hands of his 

widow as executrix—Right of decree-holder to 
proceed against it in execution. 

Where property of the deceased is in the hands 
of his widow' as executrix and it is not proved 
that it belongs to her in her personal capacity, 
the property may be attached in execution of 
decree against her as executrix. The decree- 
holder may not file an administration suit be¬ 
cause a decree-holder has rights which he may 
work out in execution proceedings, and the cum¬ 
brous method of filing an administration suit 
when he desires to attach property prima facie 
in the hands of the judgment-debtor as such 
may not appeal to him ( Roberts , C.J.) Sarab 
Saul Sofaer v. W. M. Ezekiel. 187 I.C. 370 
=12 R.R. 327=A.I.R.1940 Rang. 78. 

-S. 52 — Scope—Property devolving on heir 

of debtor—Mortgage by heir—Priority over debt 
due by deceased. 

When property devolves upon a heir it becomes 
the property of the heir who is entitled to deal 
with it as his own. He may execute a mortgage 
of the property as his own property ; and unless 
the alienation is proved to be mala fide, it will 
prevail against right of a creditor of the ances¬ 
tor, who has not taken proper proceedings to 
seize the property before the mortgage (Ven- 
kotaramana Rao, J.) Nambiar v. Chandukutty. 
186 I.C. 323=12 R.M. 622=1939 M.W.N. 1041 
=50 L.W 655=A.I.R. 1940 Mad. 22. 

- S. 52 — Scope—Property transferred by legal 

representative to stranger—Right of creditor to 
proceed against in execution—Limits to. 

S. 52 (1), C. P. Code, gives a creditor a right \° 
proceed against the property of the deceased in 
the hands of a legal representative and sub-S. (2) 
of that section gives the creditor the right to 
proceed personally against the legal representa¬ 
tive if the latter cannot satisfy the Court that he 
has properly accounted for the property in his 
hands. It does not give the creditor a right to 
proceed against property which is no longer in 
the hands of the judgment-debtor. To proceed 
against such a transferee, the creditor must esta¬ 
blish his equitable right to do so in a separate 
suit. It would not be competent to an executing 
Court to attach the property of a stranger on 
purely equitable considerations. But any interest 
which the legal representative has in such pro¬ 
perty, such as an equity of redemption can oe 
attached by the creditor. ( Horwill ,/.) ^hiaga- 
raja Iyer v Narayanaswami Pillai. 182 
333=12 R.M. 58=47 L.W. 782=1938 M.W.N- 
518=A.I.R. 1938 Mad. 684=(1938j 1 M.L.J. 
867. 

■S. 52 —Suit against personal representatives 
—Proof that they did not receive assets of decea¬ 
sed—Duty of Court. 
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If in a suit on a bond instituted after the death 
of the executant against his personal repre¬ 
sentatives, the Court is satisfied that at the time 
when the suit was brought the defendants had 
received no part of the assets of the deceased, 
the only course open to it is to dismiss the suit. 
{Harries, J.) Tara Chand v. Dharman. 1936 
A.W R. 32. 

— S. 52 —Void alienation by legal representa¬ 
tives—Right of decree-holder to pursue property. 

S. 52, C. P. Code, merely provides that if the 
legal representative of a judgment-debtor has 
improperly disposed of any property of the 
deceased he would himself become personally 
liable. That does not mean that if an alienation 
is made by the legal representative which is void 
in law, the property in the hands of the alienee 
could not be pursued by the decree-holder. 
(Bhide.J.) Tagir Chand v. Babu Ram. 41 P.L. 
R. 362=A.I.R, 1939 Lah. 373. 

- S. 52 (2)—Personal liability of legal re¬ 
presentative for decretal amount. 

It is for the decree-holder to satisfactorily es¬ 
tablish that any property belonging to the deceas¬ 
ed had actually been disposed of by the legal 

representative before the latter can be held per¬ 
sonally responsible for the payment of the decree 
under S 52 (2), CP. Code. {Abdul Qayoom . C J ) 
Hussain Khan t/. Kalu Mai.. 39 P.L R J. & 


•S. 52 (2)— When comes into operation. 


S. 52 (2), C P. Code, does not come into opera¬ 
tion and there can be no execution against the 
legal representative personally until it is proved 
that the property inherited by the legal represen¬ 
tative from the deceased judgment-debtor is no 
longer in his possession. ( Middleton, J.C.) Shiv 

\ R KB , A <?™ 5 AN u =n 69 I C - 445=10 R - P «h 

3—A.I.K. 1937 Pesh. 80. 

- S. 53 — Applicability —- Privy Council— 
Appeal to—Death of respondent—Decree against 
dead respondent Executability against heirs of 

18 p/t e i?T d ^ 1 -/T e » E i‘^, C S UNCIL ~ PRACT ' CE 
lo ^at.L.T. 341—A.I.R. 1937 Pat. 321 


-S. 53 — Applicability and scope—If limitei 

to property devolving by survivorship—Pro pert- 

r-Prs t0 / har ; e °f son on partition with father- 
Liability for debts of father. 

S. 53, CP. Code, is as comprehensive as it car 
be, and it does not limit the liability of ancestra 
property to property devolving by survivorship 
1 he section would equally apply to ancestral o: 
joint family property which comes into the pos 
session of the son or other descendant on a parti 

tion between him and his father or ancestor. I 
is deemed to be the property of the father oi 
ancestor (judgment.debtQr) for the purpose am 

wi hin the meaning of S. 53, C P. Code. There i: 
nothing in S. 53 which limits the scope of thi 
enquiry or the remedy to property devolving b^ 
survivorship {Davis, J.C. and Weston j' 
Natiomal Hassanand v. Tirithmal Kundan 
mal. I.L.R. (1939) Kar. 300=184 IC 582— r 

R.S. 119=A.I.R. 1939 Sind 258. 

--T S * 5 ?—Joint Hindu family—Decree agains 

member of—Execution against shares of othe 
members except sons—Rights of creditor—Othe 
members—If legal representatives. See Hindi 
Law—Joint Family. (1937) 1 M.L.J. 224 

Q- D. 70 


- S. 53— Joint Hindu family — Decree against 

deceased member—Execution against surviving 
brother — Permissibility. 

S. 53, C. P. Code, imposes the liability to pay 
the decree on the son or other descendant of the 
judgment-debtor and not on any collateral of the 
judgment-debtor. Accordingly on the death of a 
member of a joint Hindu family against whom a 
personal decree is passed, the decree-holder can 
proceed only against the assets of the deceased in 
the hands of his sons and not against the property 
belonging to the surviving brother. {Nanavutty 
and Thomas, J J .) Shf.o Goral v. Ganesh Das 
Ramgopal. 13 Luck. 241 = 168 I C. 268=9 R O. 
456=1937 O L.R. 245=1937 OWN. 516=A.I. 
R. 1937 Oudh 327. 

! —- - S. 53— Legal representative—If includes 

i Hindu son becoming owner of his father's proper- 
i ty by survivorship. 

1 The definition of the term "legal representa¬ 
tive" does include a son becoming owner of his 
father’s property by virtue of survivorship, for 
he does represent in law the estate of the deceas- 
I ed and at any rate it is he who intermeddles with 
the estate of the deceased, lie, as a Hindu son, 

! is legally bound to provide out of the estate, 
which descends to him, maintenance for those 
persons, whom the late proprietor was legally or 
morally bound to maintain. It cannot be said 
that the particular property specifically charged 
for the maintenance can alone be proceeded 
against. According to Hindu law the property 
inherited by the heir is liable for the maintenance 
of the persons entitled to maintenance. If a 
charge is placed upon a specified property, it is 
only for the sake of convenience, and it does not 
amount to surrender of the right given by law on 
the entire property. {Almond, J C. and Soofi, J.) 

| Autar Singh v. Mt. Jogindar Kaur. 184 I.C. 
456=12 R. Pesh. 27=A.I.R. 1939 Pesh. 45. 

- *S. 53— Scope and applicability of — Decree 

for compensation in lieu of specific performance. 

S. 53, C P. Code, is creating a fiction for pur¬ 
poses. The purposes are the purpose of S. 50 
and the purpose of S. 52. The fiction created by 
S 53 is that in certain circumstances property, not 
the property of the deceased and not therefore in 
A as the deceased's personal representative, shall 
be deemed to be property held by A as a legal re¬ 
presentative. S. 53 seems to be limited to cases 
where the decree that is being executed is a decree 
passed in a suit on a debt. Hence it will not apply 
to a case where a decree for compensation in lieu 
of specific performance has been passed, for, the 
decree may only be regarded as creating a debt of 
record without its being a decree on a debt. 
{Stone, C.J. and Bose, J.) Rao Bhimsingh v. 
Gangaram. 1940 N.L.J. 275. 

- S.. 53— Scope — Hindu father — Decree 
against tn respect of pre-partition debt — Executa¬ 
bility against joint family property in the hands 
| °f s° n after partition. 

Per Cornish, /.—Apart from S. 53, C. P. Code, 
a Hindu son cannot be made liable in execution as 
his father's legal representative in respect of 
property which was not property in which the 
father had any right or title at the time of his 
death. The language of S. 53 is wide enough to 
include a liability incurred by the father which is 
enforceable against the property in the hands of 
his son, whether the liability was incurred by the 
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father in his capacity of manager or personally. 
In both cases it is the Hindu law which attaches 
to the property this liability. S- 53 covers a case 
where there is a decree against the father in res¬ 
pect of pre-partition debt binding on the share of 
property allotted to the son in the partition. The 
word ‘debt’ as used in the text is wide enough to 
include a pre-partition debt which will include a 
liability for mesne profits incurred by the father 
before partition, although the actual liability is 
not determined in a suit until after the partition. 

(V enkatasubba Rao, Cornish and Venkataramana 
Rao, JJ.) Venkatanarayana Rao v. Venkata 
Somaraju. 1937 M.W.N. 427=46 L.W. 112= 
171 I.C. 101=10 R.M. 262=1.L.R. (1937) Mad. 
880=A.I.R. 1937 Mad. 610=(1937) 2 M L.J. 251 
(F.B.). 

-S. 53—Scope—'If qualifies S. 2 (11)—Decree 

against Hindu father—Attachment of joint 
family property—Insolvency and deatli of father 
—Execution of decree against sons—Application 
for—Competency—If affected by insolvency of 
father. See C. R. Code, Ss. 2 (11), 50 and 53 and 
O. 21, R. 22. 38 Bom.L.R. 977. 

-S. 53—Scope—Mortgage decree against 

father—Plea by son that no debt existed—If 
precluded. See Hindu Law — Debts. 1939 M.W. 
N. 918 - 

-S. 53—Scope and effect of—Undivided 

Hindu son—Suit against by creditor for adminis¬ 
tration—Competency. See Administration 

Suit for. 46 L.W. 321=A.I R. 1937 Mad. 785. 

-S. 55— Arrest where salary not attachable — 

Propriety. 

Where the salary of a judgment-debtor is such 
that no portion of it would be attachable under 
S. 60, C. P. Code, to allow a decree-holder to pro¬ 
ceed by way of arrest of such a judgment-debtor, 
would be to make the law ridiculous. ( D . R. 
Norman.) Ismail w. Wali Mohammad. 1939 A. 
M.L.J. 75. 

-S. 55 —Bond under — Judgment-debtor to 

appear when ordered by Court—Court permitting 
him to absent himself—Latter absconding — Liabi - 
lity of surety under bond. 

The fact that a judgment-debtor for whose 
appearance a person has stood surety absconds 
does not necessarily involve a breach of the con¬ 
dition in the surety bond executed by the surety, 
if that bond provides that he should appear only 
when ordered by the Court; if the Court has per¬ 
mitted the judgment-debtor to absent himself, 
and if he then absconds the bond cannot be, en¬ 
forced against the judgment-debtor. But if there 
is a disobedience by the judgment-debtor of an 
order of Court, whether express or implied, to 
appear, prima facie, the surety is liable under the 
bond. (Davis, J. C. and Tyabji. J ) People's 
Bank, etc. v. Nanikram. I.L R. (1939) Kar. 
401=185 I.C. 573=12 R.S. 166=A.I.R. 1939 
Sind 270. 

-S. 55— Execution of bond by surety—If 

necessary. 

Under S. 55, C. P. Code, all that is necessary is 
that security ‘to the satisfaction of the Court’ 
should be furnished. It is not provided that the 
surety will become effective only if a bond is 
formally executed. In such cases the liability of 
the surety is determined by the undertaking that 
is given to the Court by means of the agreement 
or statement made by him and accepted by the 


Court, and non-compliance with the undertaking 
renders the surety liable under S. 145, C. P. Code. 
(Tek Chand, J.) Nanak Chand Ramji Das v. 
Ibrahim. 174 I.C. 965=10 R.L. 646=40 P.L.R. 
38=A.I.R. 1937 Lah. 772. 

—-S. 55— Surety under -Bond by—Construe - 

tion — Surety—When to be proceeded—Right of 
decree-holder—Option of executing Court—Court 
discharging surety—Subsequent execution against 
surety — Jurisdiction. 

A surety bond has to be interpreted according 
to the conditions expressly mentioned in it, and 
not independently of them. The fact that it is 
executed under S. 55, C. P. Code, makes no differ¬ 
ence. in case the conditions laid down in the sec¬ 
tion are not fulfilled, the option lies not with the 
decree-holder but with the executing Court to 
proceed against the surety under the section or 
against the judgment-debtor. When once the 
Court exercises its option and discharges the 
surety, it cannot afterwards re-open the matter 
and proceed against him. If it does so, it acts 
without jurisdiction and the High Court will 
interfere under S. 115, C. P. Code. ( Fazl Ali, J.) 
Satya Narain v. Mahabir Prasad Tewari. 
18 Pat. L.T. 357=170 I.C. 955=3 B.R. 791=10 
R.P. 158=A.I R. 1937 Pat. 476. 

-S. 55 (3) —Failure to inform judgment- 

debtor that he could apply for insolvency — Lega¬ 
lity of warrant. 

The failure of the Court to inform the judg¬ 
ment-debtor under S. 55 (3), C. P. Code, that he 
can apply for insolvency, does not invalidate the 
warrant of arrest which is otherwise legally 
issued. ( Din Mohammad, J ) Babu Ram v. Hari 
Ram Daulat Ram. 42 P.L.R 374. 


-S. 55 (4)— Bond under — Construction— 

Jndertaking that judgment-debtor would be 
■ resent on specified date and that in default surety 
could produce him—Failure to produce ofter 
pecified date when called on by Court—Liability 
)f surety—Time granted to judgment-debtor by 
fourt—lf exonerates surety. 

Where a surety executes a bond to the Court 

tipulating that the judgment-debtor will be 

iresent in Court on a particular date, and that it 
ie failed to be present the surety will P r °J uce 
lim, the liability of the surety is not confined to 
>roducing him merely on that date. He is liable t 
iroduce the judgment-debtor on some date atte 

hat date, and if he fails to produce hint on a 

;ubsequent date when called upon by th ?, Cou » 
ie is prima facie liable under the bond. The t 
hat the Court grants time to the judgmerit- 
lebtor several times cannot have the ettect 
ixonerating the surety, as the grant of tune 
he Court cannot impair the decree-holder •» 
security, unless it can be shown that the d 
iolder granted time to the judgment- t ' 
[Burn and Lakshmana Rao, 77.) Sa «/m 
Sastrial v. Muthuraman Naidu. 1937 VT * 

1165. , - L IU* 

-S. 55 (4)~ Construction—Surety—Liao™ y 

of—Both conditions—If to be broken. , -c 
A surety is liable under S. 55 (4), C.P* . . 1 
there is a breach of either of the two con 
that is to say, if the judgment-debtor’fans the 
apply in insolvency or fails to appear b j s 

Insolvency Court or the executing Co • .j be 
not necessary that both the conditions shoui 
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broken. ( Norman .) Sham Lal v. Babu Ram. 
1937 A.M.L.J. 49. 

- S. 55 (4) — Security bond—Liability of 

surety when arises. 

Where a surety bond has been executed under 
S. 55 (4), C. P. Code, unless there has been 
failure in both respects, namely, in applying for 
adjudication and in appearance, the decree-holder 
is not entitled to proceed against the surety. 
Where the judgment-debtor applies for adjudica¬ 
tion, one of the conditions is complied with and 
the decree-holder is not thereafter entitled to ask 
the Court to realise the security. ( Bennet and 
Verma , JJ.) Lachhman Das v. Babu Lal. 
I.L.R. (1940) All. 338=188 I.C. 869=1940 A.W. 
R. (H.C.) 266=1940 A.L.J. 344=A.I.R. 1940 
All. 304. 


•S. 55 (4 )—Surety bond — Breach—Condi 

« <7 a.a n .. 1 J n L 1 . .. J a a •• 


not 


\ / v 1 ^ - » • * »• ' » •• v »• v V * • i i i «y i 

that * judgment-debtor zyould appear on all day. 
. is insolvency petition—Peti 

.a. ... 4 .‘ « .. _ _ A _ 


fixed for hearing of hi .p,,,,,,,,-, c . t 

tion adjourned for mention as to arrangemen 
between him and his creditors—Failure of judg 
ment-debtor to appear on adjourned date- Liabi 
lity of surety. 

A judgment-debtor who was arrested in execu 
tion of a money decree was ordered by the Cour 
to be released “on execution of ' the necessar 
bond”. The bond executed by the sureties was ii 
common form, and under it, the judgment-debto 
was bound to appear on all the days to which tin 
hearing of his insolvency application was adjourn 
ed until its disposal. The judgment-debto 
succeeded in obtaining adjournment after ad 
journment of the hearing of the petition upon on 
pretext or another, the main pretence being tha 
he was on the point of making an arrangemen 
with his creditors. On the last hearing date hi 

counsel stated that he had received instruction 

sa ?" 1 - 8 that he had nearly completed al 
ind fh a Tv!;?L h 7 ^ arra , ngement with his creditor 

j at wl J kln ^ days he would be prepared t< 
withdraw the petition. Thereupon the petitio 

On S th 8a i !r adjOUr J 1 4 d for a week '‘ for mention 1 

?bsrnr ' l a fH°h' ned date -, the i udgment-debtor wa 
absent and his counsel withdrew from the cas 

for want of instructions. The decree-holder file 

turetv h Cat |° n s . eekin8 to ha ve the amount of th 
surety bond escheated for non-compliance with th 

condition set out therein. It was contended o 

behalf of the surety that it was only when som 

special notice calling upon the debtor to appea 

n ^ Pa * rt, u U ar occas, °n had been served P uno 
him that he was “called upon” to appear whhi. 

Z 55 (4 >’ C P Code. P *bverruHn 

nUnUoPP *? satisf V ‘he require 

represented the judgmenf-debtor 0 Tman^previ 

^ e d t ; t d e eb, h 0r „ W0U,d hav " to state on h ?he ,h adji U u ^ 

cd date whether or not an arrangement had heei 
a« r h Ve H 'tween him and his creditors, and tha 

as he did not instruct an advocate or pleader t 

appear for him and did not appear himself o 
that occasion, there was a failure on his oart t. 

attends ^when called upon „n a day fixed for hi 
attendance within the meaning of the condition 
the bond. (Page, C.J. and Mya B u J)j v 

Aung Uin - 14 Rang. 190=162 T r 
251=8 R.R. 5S4=A.I.R. 1936 Rang 168 C 


1 -S. 55 (4)— Surety under—Bond by — Con- 

j tents of. 

A bond executed by a surety under S. 55 (4), C. 

. P. Code, cannot be made to contain conditions not 
! covered by the section. (Davis. J.C. and Lobo, 
A J.C.) Sadiklali Moosaji v. Hassasing Tahil- 
sing. 30 S.L.R. 177 = 165 I.C. 268=9 R.S. 133 = 
A.I.R 1936 Sind 244. 

-S. 55 (4) — Surety under — Bond by — Enfor¬ 
cement against surety—Power of Court to reduce 
amount of bond. 

In enforcing a bond executed by a surety under 
I S. 55 (4), C. P. Code, the Court has no power to 
reduce the amount for which the bond is executed. 
The security in such a case is not forfeited by¬ 
way of penalty. It is part of the fruits of the 
decree obtained by the decree-holder, and the 
Court is not entitled to deprive the decree-holder 
of the fruits of his decree. (Davis, J.C. and Lobo, 
AJ.C.) Sadiklali Moosaji v. Hassasingh 
Tahilsing. 30 S.L.R. 177 = 166 I.C. 268=9 R.S. 
133=A.I.R. 1936 Sind 244. 

--—S. 55 (4)— Surety under — Bond by — Under¬ 
taking to cause judgment-debtor to file insolvency 
petition and to get him to prosecute it to its very 
end—Meaning of—Extent of liability—If ends 
with adjudication or continues up to discharge. 

A surety for a judgment debtor under S. 55 (4), 

; C. P. Code, executed a security bond whereby he 
undertook to produce the debtor before the Court 
whenever directed, “to cause him to tile an insol¬ 
vency petition within one month from that date, 
and to get him to prosecute it to its very end and 
also to produce him in the meantime.” The 
debtor presented his insolvency petition and was 
duly adjudicated an insolvent; but on failure to 
apply for his discharge within the prescribed 
time, his insolvency was annulled. 

Held, that the liability under the bond was 
1 satisfied by the adjudication of the debtor upon 
his petition, and that it did not continue after that 
up to the final discharge. The very end of the 
insolvency petition means either its dismissal by 
the Court or an order of adjudication on it by the 
Court Though it is possible for a surety by ade¬ 
quate words to extend bis liability beyond the 
point of dismissal or adjudication, in the absence 
! of such a provision, he could not be made liable 
to the decree-holder once the petition resulted in 
an adjudication. (Cornish, J.) Karuppana 
Goundar v. Chidambaram Chettiar. 165 I.C. 
864=9 R.M. 311 = 1936 M.W.N. 1031=44 L.W. 
647=A I.R. 1936 Mad. 963=71 M.L.J. 646. 

--—S. 55 (4)— Surety under — Bond by — Under¬ 
taking to produce judgment-debtor on date fixed 
—Surety failing to appear and failing to produce 
judgment-debtor on date fixed—Plea of illness of 
judgment-debtor—Absence of evidence to show 
i physical impossibility to appear — Effect—Liability 
! of surety. 

Appellants were sureties for a judgment-debtor 

and undertook to produce him in Court on a 
specified date, but failed to produce him on that 
date. They themselves did not also appear in 
Court on that date and did not put forward any 
explanation for the non-production. They sub¬ 
sequently pleaded that the judgment-debtor was 
, suffering from fever and therefore unable to 
, appear in Court on the date fixed. It was how¬ 
ever not established that he was so ill that it was 
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physically impossible for him to appear or to be 
produced. 

Held , that the surety bond not having provided 
for such a contingency or for absolving the sure¬ 
ties from liability in such a contingency, they 
were not absolved from liability and hence were 
liable to be proceeded against under the bond in 
execution of the decree. ( Pandrang Row , /.) 
Kumaraswamy Reddiar, In re. 178 I.C. 511 = 11 
R.M. 463=47 L.W. 408=1938 M.W.N. 321=A. 
I.R. 1938 Mad. 530. 

_S. 55 (4)— Surety under — Execution-Pro¬ 
cedure—Death of surety pending sale — Substitu¬ 
tion of heirs—If essential before sale—Notice 
under O. 21, R. 22—Necessity. 

An execution proceeding cannot be continued 
against the estate of a dead man without bringing 
on record his legal representatives. Where in 
execution proceedings against a surety for a 
judgment-debtor under S. 55 (4), C. P. Code, the 
surety dies after the issue of the sale proclama¬ 
tion and before sale, the decree-holder should, in 
order that he may continue the proceedings, sub¬ 
stitute, in the place of the deceased surety, his 
legal representatives. The Court should issue 
notice to them under O. 21, R. 22, C. P. Code, 
whilst substituting them, and their objections 
should be heard before the execution proceeding 
can be further continued against them. The 
circumstance that the legal representatives have 
already entered appearance in the execution pro¬ 
ceeding does not dispense with the issue of notice 
under O. 21, R. 22 or of hearing their objections, 
if any. 

Rozuland, J. —There can be no short cuts in 
matters of procedure. The correct procedure 
for taking proceedings against a surety for the 
judgment-debtor is first to call on him to produce 
the judgment-debtor, then, on his failure to do so, 
to call on him to show cause against forfeiture 
and execution, and next on his failure to show i 
cause to the satisfaction of the Court, to obtain 
an order of the Court directing execution to pro- 
ceed.against the person and property of the surety. 
The correct procedure after the death of the 
surety is to substitute his heirs in the execution 
proceeding and to obtain the leave of the Court to 
continue the execution against them; ther< after 
to serve them with notices under O. 21, R. 22. C. 
P. Code, and on their appearance, the Court, after 
hearing and determining any objections that they i 
may make, would permit or disallow the continu- ; 
ance of the execution. A sale cannot proceed 
without the legal representatives being brought j 
on the record. ( Rowland and Chatterji, JJ ) j 
Mazharul Haq v. Raghuber Singh. 18 Pat. 761 
=187 I.C. 52=12 R.P, 558=6 B.R. 418=1940 
P.W.N. 163=21 Pat.L.T. 369=A.I.R. 1940 Pat. 

142. ... ' 

S. 58— Applicability — 'Detention'—Meaning j 


of—If includes detention in Court-house. 

Words ‘such detention* in proviso (1) and j 
‘detention under this section* in proviso (2), S. 58 
refer to and mean ‘detention in civil prison.’ 
Civil prison means civil jail and not Court-house. 
Detention therefore in the Court house cannot be 
said to be detention in a civil prison. A judgment- 
debtor was committed to the civil prison in execu¬ 
tion of a decree but was released during the 
pendency of the appeal bv him against the decree. 
The decree-holder withdrew the balance of the 


C. P. CODE (1908), S. 60. 

S f bs .l Stence J allowan J ce de P°sited by him on release 
ot the judgment-debtor. On dismissal of his 
appeal he was detained by the appellate Court for 
the whole day but was released as no subsistence 
allowance was deposited by the decree-holder. 
He was ordered to appear before the lower Court 
°" J hxed date and on appearance it was contend¬ 
ed by the judgment-debtor that he could not be 
re arrested in view of proviso (2), S. 58. 

Held, that as at the time of the decree-holder’s 
omission to pay the subsistence allowance the 
judgment-debtor was not detained in the civil 
prison but in the Court-house, S. 58 did not apply. 

1 he judgment-debtor was not therefore exempt 
from being committed to the civil prison to under¬ 
go the remaining term of imprisonment. (Skemp f 
c,n SlNGH v - Karam Ciiand. 172 I.C. 

? 10 U = ^, RX 334=39 P.L.R. 471=A.I.R. 1937 

“ S. 58 (2) —Scope and effect of—Joint decree 
for arrears of rent against eight persons—Arrest 
and imprisonment of one in execution — Subse¬ 
quent release within 6 months — Effect—Attach¬ 
ment of crops raised by all—Right of decree - 
, holder. 

The only effeqt of a release under S. 58, C. P. 
Code, is to protect from re-arrest the judgment- 
debtor who has been released from prison. The 
incarceration of one judgment-debtor out of 
eight judgment-debtors in execution of a joint 
decree for arrears of rent and his release before 
the expiry of 6 months cannot discharge his debt; 
nor can it clear the liabilities of the other seven. 
Crops raised by all the judgment-debtors are 
consequently attachable in execution of the decree 
notwithstanding the imprisonment and release of 
one of the judgment-debtors. ( Darling , S. M. and 
Bomford, J.M.) Jairam Singh v. Tribeni Lonia. 
1937 R.D. 13. 

-S 60 —Amendment to S. 60 introducted by 

Act IX of 1937 —Retrospective effect—"Suit" in 
S. 3 of Act IX of 1937— Meaning—Proceedings 
resulting on award in arbitration 
The word ‘suit* in S 3 of the Amending Act IX 
of 1937 is not necessarily confined to execution 
proceedings arising out of suits which are initia¬ 
ted by the presentation of a plaint, but is also 
applicable to execution proceedings resulting on 
an award in arbitration. The Legislature never 
intended that the word ‘suit’ in S. 3 should be 
used in a restricted sense. ( Lobo , /.) Karachi 
Urban Co-operative Bank, Ltd. v. Mahomed- 
shah. 177 I.C. 504=11 R.S. 63=A.I.R. 1938 
Sind 176. 

-S. 60—Applicability—Crown grant of vil¬ 
lage—Conferment of successive life estates on 
grantee and his heirs—Prohibition on alienation 
—Attachability—Rights of creditor. See Crow** 
Grants Act, S. 3. 1938 M.W.N. 440. 


—S. 60— Applicability to distraint. « 

Distress is not permitted under C. P. Code, an 



1939 Sind 276. 

-S. 60— Applicability—Mortgage by agricul¬ 
turist. Lj- 

Where an agriculturist himself mortgage 
house, S. 60 does not apply. A.I.R. 1935 Lah. 
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Rel. on. ( Bhide , /.) Khazanchi Shah v. Hazi 
Niaz Alt. A.I.R 1940 Lab. 126 

-Ss. 60, 4 and Electricity Act, S. 5 (f)— 

Attachment of property of licensee whose licence 
has been revoked —C.P. Code, how affected by the 
Electricity Act—Scope of S. 5 (f) of the Electri¬ 
city Act. 

Where the judgment-debtor is a licensee whose 
licence under the Electricity Act has been revoked, 
the Court when it has to consider whether under 
S. 60, G P. Code, his property is or is not liable 
to attachment and sale in execution of the decree, 
has to bear in mind S. 4. C. P. Code. As the 
Electricity Act is a special law, the provisions 
under the C P. Code are subject to any conditions 
regulating that procedure by the provisions of the 
Electricity Act. When a licence is revoked certain 
provisions laid down by S. 5 of the Act have an 
imperative effect and under those provisions the 
licensee his the option of disposing the property 
of the undertaking in such manner as he thinks 
fit under Cl. (/) only. That clause is more or less 
residuary and comes into operation only when the 
preceding provisions in the earlier clauses have 
been complied with. (Iqbal Ahmad and Bajpai , 
//.) Radha Krishna Beni Prasad* v Kishore 
Chand Shiva Charan Lal. ILR (1939) All. 
901=186 I.C. 689=12 R A. 442=1939 A.L J 983 

=1939 A.W.R. (H.C.) 848=A.I.R. 1940 All. 
24. 

-S. 60 —Compensation money in hands of 

Collector awarded under Land Acquisition Act— 
Liability to attachment. 

Compensation money awarded under the Land 
Acquisition Act is not liable to attachment at the 
instance of the creditors of the persons whose 
lands have been acquired until the amount is ten¬ 
dered to them under S. 31 of Land Acquisition 
Act. The money in the hands of the Collector is 
money belonging to the Government until the ten¬ 
der is made and no relationship of creditor and 
debtor can be said to have been established bet¬ 
ween the Collector on the one side and the owners 
of the lands on the other. S 60, C P. Code, does 
not therefore apply to such a case and the amount 


C. P. CODE (1908), S. 60. 

R. Norman ) Mool Chand v. Durca Pehshad 
1939 A.M.L.J. 102. 

- S. 60 —Implements of husbandry— Motor 

tractor, if one. 

A motor tractor is not indispensable for agri¬ 
culture and therefore it cannot be regarded as 
being essential to it and hence is not exempt from 
attachment. (Niyogi, J.) Suai.igram v. Sheo- 
pratap. I.L.R (1939) Nag. 355=179 I.C. 656= 
11 R.N. 306=1938 N.L.J. 416=A.I.R. 1939 Nag. 
3. 

-S. 60—fagir—Giant to person to enjoy so 

long as any descendant should survive—Prohi¬ 
bition against transfer —Effect — Saleability in 
execution of money decree. See Grant—Alie¬ 
nability. 18 Pat 370. 

— ——S. 60 — Mere right to give lease — Attach¬ 
ability 

A mere right to give a lease is not property 
which can be transferred. So it is not attachable 
under S 60. C.P. Code. ( Middleton , J.C.and 
Almond, A J .C ) Jetha Nand v. Khuda Bakhsh. 
161 I.C. 628=8 R Pesh. 176=A.I.R. 1936 Pesb. 
90. 

--S. 60— Mortgage—Unpaid balance of con¬ 
sideration in mortgagee’s hands—Attachability. 
See Mortgage. 17 Lah. 270. 

--—S. 60 —Mutual Benefit Fund—Moneys sub¬ 
scribed by member payable under rules to nominee 
or legal heirs—Decree against member’s assets 
after his death—Amount in Fund—Attachability 
in execution. 

Where moneys are subscribed by a person to a 
Mutual Benefit Fund or Society under a contract 
between that person and the Fund of which he is 
a member, under which the Society undertakes to 
pay a particular person, or nominee of the mem¬ 
ber. that person or nominee is entitled to the 
money and not the member subscribing although 
the member may have the power to select any 
person he chooses as his nominee. The money 
subscribed by the member to the Fund cannot 
form part of his assets on his death, but is money 
available for payment to the nominee or the legal 
heirs, in case the nominee dies before the mem- 


• - . j C % ||- ttlUVUlIl 

in the hands of the Collector cannot he attarhpH 

1 . _ A •• , . , ,,uul uc «^idLnea • •** laol me uuiinncc aics ocrore thp mpm- 

«pr*n, < l lt0 * rS ho . ,dln £ money decrees against the ber, according to the rules of the Fund or Society 
persons to whom the con }pensation has been by which the member agreed to be bound when he 
awarded. (Addison and Abdul Rashid, J J .) Sun- became a member and entered into a contract 

1^^^48=178^ (J A 443—11^R A ^ 456^(2^—40^P^ ' t^ ^ F ? nd - ^s m no%rorrW in 

T « rfi-V/ATr — ■ 1 . 1 456 (2)_40 P. j the amount payable after his death; it does not 


L.R. 817=A.I.R. 1938 Lah 533. 

-S. 60—Decree against real owner— \ttach- 

F3 e PA. property in the hands of benamidar — 
Validity. See Benami— Presumption. A.I.R. 
1936 Pesh. 88. 

-S. 60— ‘Debt’—Meaning of. 

. a, . .. in S. 60, C. P. Code, means an 
actually existing debt, that is, a perfected and 
absolute debt. A sum of money which might, or 
might not, become due, or the payment of which 
depends upon contingencies which may or may 
not happen, is not a debt. (Tek Chand, J.) Brit 
Kunwar v. Naurangi Lal. 176 I.C. 634=11 R 
L. 218=40 P.L R. 73=A.I.R. 1938 Lah. 336. 

——S. 60— House in Istimrari estate—Attacha¬ 
bility. 

. The occupant of a house in an Istimrari estate, 
is entitled on eviction, to remove the materials of 
the house and hence to that extent, he has an 
attachable and saleable interest in the house (D 


form part of his estate and he has no disposing 

power over the same, and therefore it is not liable 

to be attached in execution of a decree against 

him. liven if it be held that the contract between 

the member and the Fund is not enforceable by 

the nominee or the legal heirs, it does not follow 

that the moneys form part of the estate of the 
member. 

Obiter. — The contract can be enforced by the 
nominee or the legal heirs on the ground that 
they are in the postion of cestui que trust, a re¬ 
cognised exception to the rule that a stranger to 
a contract cannot sue upon it. (Venkataramana 
Rao. J.) Thiagarajan v. Venkatarama Ayyar. 
162 I.C. 889=8 R M. 1066=43 L.W. 527=1936 
M.W.N 333=70 M.L.J. 581. 

--S. 60 —Mutual Relief Fund—Policy in — 

Appointment of nominee — Effect—Decree against 
employee during life — A ttachment of amount 
under policy after death—Sustainability. 
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A railway employee who was a member of the 
Mutual Relief Fund had appointed his wife as 
nominee of his policy. The certificate of mem¬ 
bership provided for the payment of pecuniary 
relief in the case of death or retirement from 
service to the member or “his nominee , or the 
legal heirs of the nominee/* The employee died 
during survice and his creditors who had obtained 
a decree against him in his lifetime proceeded to 
execute the decree by attachment of the amount 
of the policy of the deceased in the hands of the 

^Held, that the deceased had no interest in the 
Relief Fund which passed on his death to his legal 
representatives, as the ownership of the Relief 
Fund and therefore the interest of the deceased 
therein had been transferred to the trustee of the 
fund and there was a vested trust in favour of the 
nominee ; and although the trust in favour of the 
nominee was a contingent trust, the contingency 
having occurred before the judgment-creditor 
affected any attachment, the trust in favour of 
the nominee ceased to be contingent and hence the 
amount 1 payable by the Mutual Relief Fund be- 
came payable to the nominee and was not liable 
to attachment by the creditors of the deceased 

AIR 1931 Bom. 300, Kel. on. (Case-law refer- 
CL‘a\ (Lobo, J.) Kashibai Parsram. 179 1. 
C 296=11 R S. 128=A.I.R. 1939 Sind 15. 

_ g 60— Partial redemption—Property owned 
Jointly hy iw0 tarwa ^ s —Separate mortgage by 
each of undivided share to same mortgagee—Suit 
for redemption by one tarwad alone ivithout claim - 

ing partition—Maintainability. 

A Malabar tarwad became divided into two 
tar wadEach of them possessed an undivided 
mnirtv in certain properties and each of them 
separately mortgaged its undivided half to the 
same person. One of the tarwads sought to 
redeem its half-share without suing for partition. 

Held, that it was not open to the mortgagee to 
resist redemption and the plaintiff tarwad was en- ' 
titled to redemption of the undivided half mort¬ 
ared by it. (Pandrang Row and Venkata- j 
rnmana Rao. JJ.) Kammaran Nambiar v. Ko- 
£Tn 182 I.C. 916=12 R M 163=47 L.W. 686 i 
= 1938 M.W.N. 78=A.I.R. 1938 Mad 562 

_S. 60 — Pay of soldier in regular forces 

governed by Army Act—Attachability. 

J The pay of a soldier of His Majest>’s regular 
forces subject to the Army Act of 1881 is not 
liable to attachment under a decree of the Civil 
Court. (Davis, J.C. and Mehta . /.) Premier 
Tlothing Co. v. Frusher. I.L.R. (1939) Kar. 
160=178 I.C. 793=11 R.S. 1U=A.I.R. 1938 

Sind 237. 

__S. 60— Property—Preliminary decree for 

dissolution of partnership and accounts — Attach- 
ability—Mode of attachment —0.21, R. S3 (4). 

A preliminary decree for dissolution of part¬ 
nership and for accounts is property which is 
capable of attachment within the meaning of 
S. 60, C* P- Code; though it may not be capable 
of immediate execution, it nevertheless creates 
rights which must be regarded as property. Such 
a decree falls under O. 21, R. 53 (4) and can be 
attached in the manner provided therein. ( Fazl 
Ali and Chatterji, JJ.) Ratanshi Hirji Bhoj- 
n A r V. Tricumji Jiwandas. 18 Pat. 688=186 I. 

C 623=12 R.P. 519=6 B.R. 383=1939 P.W.N. 
839 =A.I.R. 1940 Pat. 107. 


I C. P. CODE (1908), S. 60. 

7 S. 60 Property —■ Thiccadar — Decree 
against for arrears of thicca rent—Saleability of 
thicca in execution. See Landlord and Tenant 
—Thiccadar. ^9 Pat.L.T. 280. 

— "S. 60— Property of judgment-debtor— 

Meaning of Hindu father—Suit on mortgage — 
Exoneration of sons — Partition—Subsequent 
personal decree against father—Executability 

against sons shares Properties allotted to sons 

If property of father — Judgment-debtor. 

In so far as the substantive law is concerned, 
that dealing with the actual rights and liabilities 
ot the parties, e.g ., son’s liability for his father's 
debts, it is of course regulated by the Hindu law, 
??• r , e ^ a 1 rc ^ s ^e procedure to be followed, the 
old Hindu law of procedure under which these 
rights could once have been enforced no longer 
applies, and Courts are governed in these matters 
by the Code of Civil Procedure. Where in a 
mortgage suit against the father and sons, the 
suit is dismissed against the sons and a decree 
given against the father alone and before an 
application for personal decree is made under 
O. 34, R. 6, C. P. Code, partition takes place, the 
property of the sons cannot be taken in execu¬ 
tion of the personal decree even if the debt was 
not incurred for immoral or illegal purpose. To 
say a son is under a pious obligation to pay cer¬ 
tain debts is one thing; to say his property can be 
taken in execution is another. Property of the 
sons can only be attached and sold in execution 
if it falls within the kind of property that can 
be attached and sold under S. 60, C. P. Code. 
After partition, the share that goes to the son 
does not belong to the father and the father has 
no disposing power over it. Therefore such 
property does not fall within S. 60. Thus it can¬ 
not be attached. But the son can be made liable 
for his father’s debts if lie has become a surety; 
he can be made liable under the pious obligation 
i rule also. In neither of the cases however could 
his liability take the form of having his property 
taken in execution and sold without any prior 
proceedings brought against him, leaving him to 
raise the question whether his liability as surety 
or under the pious obligation rule precluded him 
from claiming in execution. (Stone, C.J. and 
Dose, J.) Jainarayan v. Sonaji. I.L.R, (1938) 
Nag. 136=174 I.C. 621=10 R.N. 408=A.I.R. 
1938 Nag. 24. 

--S. 60— Rights of patentee — Saleability. 

Obiter. —The rights of a grantee under a 
Letters Patent are covered by S. 60, C. P. Code, 
and can be attached and sold in execution of a 
decree. (Panckridge, J.) Radha Kissen v. 
Hiralal Banjara. I.L.R. (1938) 2 Cal. 618= 
181 IC 909=11 R C. 869=42 C.W.N. 1086= 
A.I.R. 1939 Cal. 283. 

-Ss. 60 and 52— Right to receive offerings 

made at temple — Attachability—Decree against 
assets of deceased debtor—Share of offerings tn 
hands of legal representative — If attachable. 

A right to receive the offerings made at a 
temple is liable to attachment and sale in eX j CU ” 
tion of a decree, when such right is independent 
of an obligation to render services involving 
qualifications of a personal nature, such as 
officiating at the worship. Where a decree is 
passed against the assets of a deceased debtor in 
the hands of his legal representative, not only tne 
collections which had been received during tne 
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lifetime of the debtor could be attached in execu¬ 
tion of that decree but also the share of the 
offerings in the hands of the legal representative. 
What is in the hands of the legal representative 
of the debtor is by inheritance his share, and as i 
the share produces a certain annual income, that 
income may be attached as it is one of the assets 
of the deceased. 50 All. 394 Foil. ( Sulaitnan , C. 
J. and Bennet t /.) Nand Kumar Datt v. Ganesh 
Das. 58 All. 457=159 I.C. 812=8 R.A. 512= 
1935 A.W.R. 1506=1935 All.L.R. 1205=1936 
A.L.J. 409=A.I.R. 1936 All. 131. 

-(as amended in 1937). S. 60—Scope—If 

affects S. 73. See C. P. Code. S. 73. A.I.R. 1938 
Sind 144. 

-S. 60 (1)— 'Debt’ — Money left with vendee 

for payment to creditor. 

Money left by a judgment-debtor with a vendee 
to whom he had sold some immovable property 
for payment to his creditors but which was not 
so paid within a reasonable time, can be looked 
upon as a debt due to the judgment-debtor and 
attached and sold in execution of a decree against 
him, even though no time limit had been fixed for 
its payment to the creditors. ( Bhide , J.) Gujar 
Mal Kundan Lal v Parasram Sundar Lae. 172 
I.C. 438=10 RL 325=39 P.L.R. 201=A.I R. 
1937 Lah. 608.. 

-S. 60 (1)— "Debt” — Money payable under 

policy of life assurance — Attachability. 

The amount due under a policy of life assurance 
is a debt within the meaning of S. 3, T. P. Act 
and it is attachable under S. 60, C. P. Code, 
though it becomes payable only on the death of 
the assured. (IVadia, J.) Varjiwandas v 
Maganlal. 39 BomL.R. 493=170 IC ssn—’ 
10 R.B. 140=A.I.R. 1937 Bom. 382 

“ S \ 6 ? 9 ebt ~ Share °f debt due to 

judgment-debtor—Attachability. 

The word ‘debts’ in S. 60, C. P. Code, includes 
share of debts. *\ debt due to the judgment- 
debtor and other persons jointly can, therefore, 
be attached and sold in execution. (Nasim Ali 

and RC. Milter, J J.) Upendra Mohan Pal 
Chowdhury z/. Nalini Mohan Ray Chowdhury 
I.L.R. (1937) 2 Cal 48=41 C W N 410-171 I 

Cal.'ll! 10 R C 226=67 C L J W -AlVlM? 

~-S. 60 (1) (c)—* Agriculturist’. 

S 6(i?nM n r e p bl r j? an agriculturist under 
S. 60 (1) (c), C. P. Code, if agriculture is only a 

subsidiary occupanon of his. ( Henderson J » 

Umf.s^Chandra v. Bharat Kumar. A.I.R. 1940 

jS. 60 (1) (c) Agriculturist — Burden of 
A judgment-debtor objected to the attachment 

of his house on the ground that he was an agri 
cultunst. It was established by evidence that he 

owned some land which was not situated near the 
house in dispute but in another village It was 
not proved what the area of that land w as . It 
was conceded that he did not cultivate the land 
himself but got it cultivated by servants. It was 
also proved that he was doing contractor’s work 
and also that in a portion of the house in dispute 
there was a shop in which he was selling flour and 

S rRitif 

aJw'. that the . b ., Ur . d u en was u P° n the judgment- 
debtor ,0 prove that he was an agriculturist in 

th e strict sense of the term, andthatinthe 
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circumstances of the case it was impossible to 
hold that he was an agriculturist in spite of the 
fact as alleged by him that he was a member of 
an agricultural tribe. (Jai Lal. J.) Mahomed 
Akbar v. Harbans Singh. 161 I.C 16=8 RL 
664=A.I R 1936 Lah 532. 

--S. 60 (1) (c) —‘ Agriculturist '— Determina¬ 
tion of status—Material time—Property attached 
when in possession of legal representative of 
debtor —Status of legal representative—If 

The question whether the judgment-debtor is 
an “agriculturist” within the meaning of S. 60, 
C. P. Code, has to be decided with reference to 
his status at the date of the attachment. If he 
becomes an agriculturist at the date of the 
attachment, his property cannot be attached 
although at the time of the decree he was not an 
agriculturist. Similarly if he ceases to be an 
agriculturist at the time of the attachment, his 
property can be attached although he was an 
agriculturist at the date of the decree. Where, 
therefore, property is attached while in posses¬ 
sion of the legal representative of the debtor, it 
is the status of the legal representative and not 
that of the original debtor that determines the 
attachability or otherwise of the property. 
(Dalip Singh, J.) Baluev Singh v. Sher Singh. 
41 P.L.R 524=185 I.C. 609=12 R.L. 306=A.I 

R. 1939 Lah.556. 

-S. 60 (1) (c) — ‘Agriculturist’ — Meaning of. 

A person who is proved to have cultivated land 
in one year and who admits not to have cultivat¬ 
ed any land in the subsequent year cannot be said 
to be an ‘agriculturist’ within the meaning of 

S. 60, C P. Code. ( Din Mahomed, J.) Banarsi 
Das v. Rulia. 42 P.L.R. 261. 

-S. 60 (1) (c)-- ‘Agriculturist’—Meaning of. 

While there is no justification in the wording 
of S. 60, C. P. Code, for holding that for the 
purpose of that section the term ‘agriculturist’ 
excludes a large land owner or a person who does 
not depend solely or mainly on cultivation for his 
livelihood, there is no doubt that a person who 
does not himself till land and earn his living 
thereby wholly or partly is not an agriculturist 
within the meaning of the section. ( Coldstream , 
J.) Gurhakhsh Singh v. Lal Chand Darshan 
Chand. 164 I.C. 690=9 R.L. 149=38 PLR 
333=A I R. 1936 Lah. 737. 

-S. 60 (1) (c)—‘ Agriculturist ’— Meaning of. 

A man who has been cultivating for many 
years and who has his cattle tethered beneath his 
house and a granary at the hack of it has all the 
insignia of a cultivator. Where he occupies the 
house sought to be attached, and uses it directly 
for agricultural purposes in housing his cattle, 
his implements and his seed, paddy and his 
labourers, he must be regarded as occupying the 
house as an agriculturist, and is entitled to ex¬ 
emption from attachment. The mere fact that 
the judgment-debtor owns 150 acres of land 
makes no difference when there is evidence to the 
effect that he cultivates only 25 acres, while the 
rest of the land is cqltivated by his son who 
devotes all the profits to paying off his father’s 
debts ; that does not render the judgment-debtor 
a zamindar or a rent receiving landlord. 
(Baguley and Mosely, //.) Maung Tun Aye v. 
Maung Hla Han. 162 I.C. 694 (2)=8 R.R. 579 
=A.I.R. 1936 Rang. 215. 
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-S. 60 (1) (c)—' "Agriculturist'’— Who is— 

Test to decide. 

The protection under S. 60 (1) (c), C. P. Code, 
is intended to be given to those who are real 
tillers of the land; and an “agriculturist” within 
the meaning of S. 60 (1) (c) is a person who is 
really dependent for his living on tilling the soil 
and unable to maintain himself otherwise. The 
test is not whether agriculture is the sole, main, 
chief or principal source of his income. ( Beasley , 
CJ , Venkataramana Rao and Lakshmana Row, 
jj) Lakshmayya v. Official Receiver of 
Kistna IL.R. (1937) Mad. 777=1937 M.W. 
N 524=170 I.C. 198=10 R.M 147=45 L.W. 
704=A.I.R. 1937 Mad. 551 = (1937) 2 M.L.J. 11 

(F B ) 

_1—Is. 60 (1)— Agriculturist—Who is—Tests to 

be applied. 

In determining whether a person is an agri¬ 
culturist the following factors should be noted: 
(1) Whether a person is an agriculturist or not 
is not a question turning on source of income but 
on nature of occupation. (2) A person may have 
many occupations. If one of them is agriculture 
and for that purpose a house or building is occu¬ 
pied, protection can be claimed. (3) A person 
who owns and lets it reserving either money or 
produce is not an agriculturist but a landlord 
(4) A person who cultivates the land as a 
labourer, though neither a landowner nor a 
tenant, is an agriculturist. (5) If a man culti¬ 
vates the land with his own hands or by means of 
labourers whose activities he directs, he is an 
agriculturist whether he operates on a large or a 
small scale. If he has no connexion with the 
land except that he owns it and people work for 
him, he may or may not be an agriculturist ac¬ 
cording to circumstances. (Case-law discussed.) 
Hence an owner of land is not an agriculturist, it 
he lets out on batai (reserving share of produce 
instead of money rent). (Stone, C.J.andPura- 
nik J ) Gowardhandas v. Mohanlal. I L.K. 
( 1938 ) Nag 461 = 179 I.C. 688=11 R.N. 309= 
A.I.R. 1938 Nag 366. . f w 

_S. 60 (c)— 'Agriculturist — Meaning. 

The term ’agriculturist’ as used in S. 60 must 
be strictly construed. It denotes a husbandman 
and a person who carries on and makes his living 
by tillage and not a mere owner of land. 47 PR. 
1897. Foil. ( Bhide , /.) Sant Ram v. Buta Khan. 
I L.r (1938) Lah 374=177 I.C. 60=11 R.L. 
251 (2)=40 P.L.R. 984=A.I.R 1938 Lah 72. 
_S. 60 (1) (c) —“ Agriculturist" — Meaning 

^Protection given by S. 60 is intended to be 
given to those who are real tillers of the land. 
An agriculturist, within the meaning of S. 60, is 
a person who is really dependent for his living on 
tilling of soil and unable to maintain himself 
otherwise ; main, chief or principal sources of in- 
. come are not the proper tests. Where the person 
claiming protection under S 60, is a large land¬ 
lord whose main source of income is rents from 
tenants and a jagir of Rs. 3500, he is not an agri¬ 
culturist within the meaning of S 60. A.l.K. 13/ 
Mad. 551 (FB), Rel. on; A.I.R. 1936 Lah. 737, 
Not foil. (Skemp, D Balwant Singh v. Anda¬ 
man Imdad Bahami Q a rza.. 180 I.C 242—11 
R.L. 666=41 P.L.R. 225 =A I.R 1939 Lah. 40. 

__s. 60 (\)— "Debt" — Attacliability—Con¬ 
ditions of—If should have become payable before 
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attachment — Advocate engaged by government 
to conduct government case—Stipulation of fixed 
daily fee—Direction to submit bills for payment 
at end of month—Advocate entering upon duties 
—Remuneration earned by advocate — Attachabi- 
lity before end of month. 

A debt, in order to be attachable, need not 
necessarily have become payable. It should not 
be an uncertain sum; nor merely a right to sue. 
If it is an existing property vested in the judg¬ 
ment-debtor, though the time of its realisation 
has not come, it can be attached and sold. Where 
the Government engages an advocate to conduct 
a case on behalf of the government in a particular 
Court, stipulating a certain daily fee payable to 
him, and directing the advocate to submit his bills 
for payment of his fees at the end of each month, 
it must be held that after each day’s work the 
daily fee stipulated becomes due to the advocate 
from the government, and that all the daily fees 
of a month become payable to him at the end of 
the month. The daily fees earned by the advocate 
become a debt after the day's work, and are there¬ 
fore liable to be attached and sold in execution of 
a decree against him. though such fees become 
payable onlv at the end of the month. (Mahomed 
Noor and Chatterji, JJ.) Bansi Lal v. Mahomed 
Hafiz. 17 Pat. 706=11 R.P. 211=1939 P.W.N. 
103=178 I.C 141 =5 B.R. 61=19 Pat.L.T. 768= 
A.I.R. 1939 Pat. 77. 

-S. 60 (1)— Disposing power—-Properties 

allotted to wife and daugh er in partition—Liabi¬ 
lity to be proceeded against. See Hindu Law — 
Debts. (1937) 1 M L.J 249. 

-S. 60 (1) —Disposing power —State lands — 

Interest of occupier — Attachability. 

An occupier of State lands possesses the right 
of cultivating them and of reaping and selling the 
crops, which gives him a disposing power over 
the profits. As the right of occupancy of btate 
lands has value and as the Government expressly 
permits the right to be transferred, the occupier 
has a saleable interest in the property which can 
be attached and brought to sale in execution ot a 
decree against him. The fact that the Govern¬ 
ment may step in and deprive the transferee o 
the benefit of the purchase does not alter tn 
position. ( Leach and Spargo , JJ.) B. K. Na 

Ma Pwa Me 14 Rang 619=167 I.C. 920-* 

R. R. 335=A.I.R. 1937 Rang. 74. 

-S. 60 (D— Grant of absolute hereditary 

estate—Liability to attachment. See Grant 
Construction. A.I.R. 1937 Nag. 248. 

-S. 60 (1 )—"Property"—Suit for 

consideration under mortgage deed—Prehmin ry 
decree-If “ property" or decree"-Procedure 
after attachment—0.2\, Rr. 53 and 6\—ApP* 

bility. . . f _ re - 

A preliminary decree passed in a suit i 

covery of the unpaid consideration n® on J as j s 
under a mortgage bond is not such a deer 
contemplated by O. 21. R. S3. C. P. Code, and the 
procedure under that rule is not therefo ^ a 
cable to such a decree when attached. Q f 

decree is saleable property within the m . ®£ of 

S. 60. C. P. Code, and the proper P ro , cedu ™perty 
the Court to sell the decree attached, as prop^ ) 

under O. 21. R. 64 (Colltster and £c. 

Ismail v. Johri Mal Sital /j A 5. AD gQ 4; ii.L.R 

782=10 R A. 317 (1)=1937 A L.R. 894-*- 
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(1937) All. 823=1937 A.L.J. 776=1937 A.W.Ri 
649=A.I.R. 1937 All. 652. 

-S. 60 (1), Provisos, (a) to (p)— Exemp¬ 
tions under—If cumulative. 

All the sub-heads running from (a) to (/>) under 
S. 60 (1), proviso, C. P Code, are on the same 
footing, and the exemptions provided thereunder 
are cumulative, and any man is entitled to all the 
benefits and not confined to one only, if he is 
qualified to do so. ( Baguley, J .) Municipal 
Corporation of Rangoon v. Ram Behari. 1939 
Rang L R. 504=185 I.C. 460=12 R.R. 194=A.I. 
R. 1939 Rang 432. 

- S. 60, Proviso (1) (b)— Construction — 

"Implements of husbandry”—Engine or water- 
pump used by agriculturist for irrigation of 
fields. 

The term'implements of husbandry’ in Cl. (£>) 
to Proviso (1) to S. 60 should be interpreted in 
a fair and reasonable and even a generous spirit 
and not in a narrow and mean manner. The 
clause is not intended to force agriculturists back 
to primitive ways but to protect them in their 
livelihood as agriculturists by preventing the 
attachment even of those mechanical means 
■whereby they plough and irrigate and cultivate 
the soil and obtain their livelihood as agricul¬ 
turists. An engine or a water-pump is necessary 
for the agriculturist to irrigate and cultivate his 
fields and earn his livelihood as an agriculturist 
and therefore it comes within the term ‘imple-. 
xnents of husbandry’. (Davis, J.C. and Tyabji, 
J.) Udharam Dalumal Rozi Shambe. I L. 
R. (1939) Kar. 499=181 I C. 250=11 R.S. 205= 
A.I.R. 1939 Sind 96. 

-S. 60 (1) (b) and (c)—" Agriculturist 

Test. 

The word ‘agriculturist’ in S. 60, C. P. Code, 
may be defined as meaning a person who person¬ 
ally engages himself in the occupation of tilling 
the soil and who derives his livelihood from that 
occupation and cannot or does not maintain him¬ 
self from other sources. It is not meant thereby 
that the sole source of his income or the main 
source of his income must be this occupation of 
tilling the soil. No doubt in most cases a rough 
and ready test would be afforded by considering 
the main source of income or the sole source of 
income; but that is not an absolutely correct test. 
The true test is whether a man personally engages 
in tilling and whether this occupation is essential 
to his maintenance. (Dalip Singh, Monroe and 
Ram Lall, //.) Nihal Singh v. Sri Ram. I.L. 
R. (1940) Lah 23=184 I.C. 261=12 R.L. 190 = 
41 P.L.R. 560=A.I.R. 1939 Lah. 388 (F.B.). 

-S. 60 (1) (c) (as amended by Punjab Act 

VII of 1934)— Applicability—Property vested in 
Official Receiver in 1933. 

The amendment to S. 60 (1) . (c), C. P. Code, 
introduced by S. 35, Punjab Relief of Indebted¬ 
ness Act (VI[ of 1934), which came into force in 
1935 does not divest the Official Receiver of 
property which is validly and legally vested in 
him in 1933. Nor can the legal representatives 
of the insolvent claim exemption under S. 60 (1) 
(c) when succession to them opened out long 
after the vesting of the property in the Official 
Receiver. (Tek Chand, J .) Kala Singh v. Boo- 

ta Singh. 11 R.L. 418=178 I.C. 195=40 
793=A.I.R. 1938 Lah. 459, ’ 

Q.. D .—71 
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- S. 60 (1) (c)— Construction—'Occupied by* 

—Meaning of—All occupied houses, if exempt. 

The words ‘occupied by’ in S. 60 (1) (c), C. P. 
Code, mean that it is something more than a 
dwelling-house. It is a building occupied by him 
when he is following his avocation of an agricul¬ 
turist. The use of the word ‘houses' make it 
clear that all houses occupied by him, as such, 
aie exempt. ( Darling, V. M. and Mehta, J. M.) 
Amar Singh v. Ganga Prasad. 1938 R.D, 840. 
- S. 60 (1) (c)— Decree against non-agricul¬ 
turist legal representative—Original debtor an 
agriculturist — Property, if liable to attachment. 

Where for the debts of a person a decree is 
passed against his legal representative who is 
non-agriculturist his property derived from origi¬ 
nal debtor is liable to attachment even if the 
original debtor was an agriculturist. A.I.R. 1939 
Lah. 556, Affirm. (Tek Chand and Bhide, JJ.) 
Shi-:r Singh v. Baldev Singh. A I.R. 1940 Lah. 
320. 

-S. 60 (1) (c)— Exemption under —Bona fide 

occupation for agricultural purposes—Need for 
proof. 

In order to claim exemption from attachment 
or sale under S. 60 (1) (c) it is not sufficient 
merely to show that the house in question belong¬ 
ed to an agriculturist, or was being lived in by 
him, but it must be established further that it was 
being used or occupied bona fide for purposes of 
agriculture. (Tek Chand, J.) Balwant Singh 
v. Jagdish Saran. 172 I.C. 412=10 R L. 316= 
39 P.L.R. 418=A.I.R. 1937 Lah. 200. 

- S. 60 (1) (c) —Exemption under—Scope of 

—-Person ceasing to be a Zamindar and becoming 
an ‘ Agriculturist' between dates of attachment 
and sale—If can claim. 

The house of an agriculturist is under S. 60 
(1), C. P. Code, exempt both from an attachment 
and sale in execution of any decree. Where on 
the date of attachment the judgment-debtor had 
two sources of livelihood (1) rent payable to her 
by tenants and (2) profitsarising from the culti¬ 
vation of. her Khudkasht lands and was therefore 
not considered an agriculturist, but owing to a 
subsequent sale of Zamindari she became an 
agriculturist before the date of sale. 

Held, that as the main source of her livelihood 
namely, Zamindari had passed out of her hands, 
after the attachment of her house but before its 
sale so as to make agriculture the only source of 
her livelihood her residential house could not be 
sold. (Niamatullah, J.) Araz Bibi v. Mubarak 
Ali Khan. 173 I.C. 337=10 R.A. 474=1938 R. 
D. 32=1937 A.L.J. 1314=1937 A.W.R. 1220= 
1938 A.L.R. 114=A.I.R. 1938 All. 85. 

~ 7“?- 5? (1) ( c ) ( as amended by S. 35 of the 

Punjab Relief of Indebtedness Act, VII of 
1934) House mortgaged with possession by 
agriculturist and taken on rent from mortgagee — 
Liability to attachment. 

Where a house belonging to an agriculturist is 
exempted from attachment and sale in execution 
of a decree under S. 60 (1) (c),. C. P. Code, as 
amendedby S.35, Relief of Indebtedness Act, the 
mere fact that the judgment-debtor has mortgag¬ 
ed the house with possession and taken it on rent 
from the mortgagees, does not disentitle him’to 
the protection afforded by S. 60 (1) (c), as the 
judgment-debtor never gave up possession of the 
house and has been using it throughout for 
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purposes subservient to agriculture. A.I.R. 1933 
Lah. 893, Rel. on. (Abdul Rashid, /.) Dulla v. 
Ram Chand. 180 I.C. 92=11 R.L. 660=A.I.R. 
1938 Lah. 736. 

-S. 60 (1) (c )—House of agriculturist — Dis¬ 
missal of father's objection in execution — Sons , if 
can re-agitate it, by separate suit. 

Where in execution of a decree against a 
father of a joint family, the father objects to the 
sale of his house on the ground of its being 
exempted under S. 60 (1) (c), C. P. Code, from 
such a sale, but it is dismissed for default and 
the house is sold, it is not open to the sons later 
on to file a regular suit to restrain the purchasers 
from interfering with their possession, on the 
ground that the house could not be sold in execu¬ 
tion; the reason being that inasmuch as the 
father had represented the sons in the execution 
proceedings, the decisions in those proceedings 
are as much binding on them as on their father. 
(Thom, C.J., Co llist er and Gang a Nath, JJ.) 
Thakur Din v. Sita Ram. I.L R. (1939) All. 
602=183 I.C. 434=12 R.A. 139=1939 O.L.R. 
521=1939 A L.J. 450=1939 A.W.R. (H.C.) 431 
=A.I.R. 1939 All. 399 (F.B.). 

_S. 60 (1) (c)— House of agriculturist — 

Voluntary transfer to satisfy decree—If prohibit- 

“*S. 60, C. P. Code, does not prohibit a voluntary 
transfer of a house of an agriculturist for satis¬ 
faction of a decree against him. (Bhide, /.) 
Sita Ram v. Phusal Singh. 170 I.C. 896=10 
R.L. 152 (1)=A I.R. 1937 Lah. 939. 

__60 (1) (c) (as amended by Punjab 

Relief of Indebtedness Act) —House of in¬ 
solvent—Exemption. 

If the insolvent was not engaged in the occupa¬ 
tion of tilling the land on the date of order of 
his adjudication and there is nothing to indicate 
that he maintained himself solely or mainly on 
agriculture at that time, his house is not exempt 
from attachment and sale under S. 60 (1) ( c ), C. 
P. Code, as amended by the Punjab Relief of In¬ 
debtedness Act. (Tek Chand, /.) Amar Singh 
•u. Inder Mal. 41 P.L R. 663=A.I.R. 1939 Lah. 

537. 

-- S. 60 (1) (c)—House of judgment-debtor 

attached in his lifetime — Judgment-debtor not an 
agriculturist—His legal representative, an agricul¬ 
turist—Right of latter to claim exemption from 
attachment. 

A decree for money was executed against the 
deceased debtor during his lifetime and his non- 
ancestral house was attached. The judgment- 
debtor was not an agriculturist. Subsequently 
his legal representative inherited it and occupied 
it as an agriculturist and claimed exemption 
from attachment, 

Held, that in deciding the question whether 
the house is or is not exempt from sale under S. 
60, it was not the profession of the legal represen¬ 
tative but that of the deceased debtor against 
whom the decree was and against whom it was 
being executed, that should be taken into con¬ 
sideration. Therefore, the house could not be 
released on the finding that the heir occupied it 
as an agriculturist. (Jai Lai, /.) Hirda Ram v. 
Mohammad Din. 167 I.C. 457=9 R.L. 493=A. 
I R. 1936 Lah. 895. 

— S. 60 (1) (c) (as amended by S. 35 of 
Punjab Relief of Indebtedness Act)— 
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Judgment-debtor's house lent to and occupied 
\oy his sons who are independent proprietors— 
■ Exemption from attachment. 

Where the house of the judgment-debtor was 
not occupied by him but was lent to and occupied 
by his sons who were independent proprietors 
an 5* were living at a different place. 

Held, that the house was not exempt from 
attachment as the sons came under the word 
others in S. 35 of the Punjab Relief of Indebted¬ 
ness Act. (Bhide, 7.) Sultan v. Official Re- 
ceiver. 182 I.C. 631=12 R.L. 61=41 P.L.R. 377 
(1)=A.I R. 1939 Lah. 50. 

T^- (1) (c)— Object of— ‘Agriculturist ', 

who is — Test—Burden of proof. 

The object of proviso (c) to sub-S. (1) to S.60, 
C. P. Code, is to prevent the deprivation of his 

means of livelihood from an agriculturist by 
having his house and other buildings taken from 
him. The word ‘agriculturist’ means a person 
who earns his livelihood wholly or principally by 
cultivating land either personally or through 
servants. The test is what is the chief source of 
his livelihood. If it is other than by cultiva¬ 
tion of land he is not an agriculturist though he 
may also cultivate lands. (Darling, S. M.and 
Mehta, J.M.) Amar Singh v. Gang a Prasad. 
1938 R.D. 840. 

-S. 60 (1) (c)— Objection under, belated— 

If can be entertained. 

Objections under S. 60, C. P. Code, even if 
belated could be entertained, and where, there¬ 
fore, objections under S. 60 (1) (c) were raised 
two days prior to the sale, the Court ought not to 
dismiss them on that ground. (Agha Haidar r 
/.) Fata v Sham Sunder. 38 P.L.R. 669. 

- S.60(l) (c)— Person living upon trade — 

Pleasure garden appurtenant to house—House 
and garden—If exempt from attachment. 

A person relied for his livelihood upon trade 
and contractor s work. He had no agricultural 
land except a pleasure garden appurtenant to his 
house nor was this garden used as a source of 
livelihood. 

. Held, that neither the house nor the garden 
was exempt from attachment under S. 60. 
(Middleton, J.C.) Safdar Ali Khan v . Mian 
Umar Bakhsh. 163 I. C. 621=9 R. Pesh. 7= 
A.I.R. 1936 Pesh. 151. 

—-—S. 60 (1) (c)— Protection under—If can be 
waived—Mortgage by agriculturist—If amounts 
to waiver. 

The protection given under S. 60 is for the 
benefit of the judgment-debtor and can be waiv¬ 
ed by him. Therefore, if he chooses specifically 
to mortgage his agricultural houses he must be 
taken to have waived the privilege conferred 
upon him by this section. (Bose, J.) Ramadhin 
v. Sheodutt. 180 I.C. 690 = 11 R. N. 389=1938 
N.L.J. 445=A.I.R. 1938 Nag. 544. 

-S. 60 (1) proviso, cl. (c)— Property exempt 

from attachment in hands of judgment debtor—lj 
also immune from attachment in hands of his 
legal representatives. 

Under cl. (c) of the proviso to sub-S. (1) 

60, C.P. Code, exemption attaches to the property 
itself and not to the person holding the proper y 
for the time being. Consequently if a property is 
exempt from attachment under the said clause m 
the hands of the judgment-debtor, it is a *® 
immune from attachment in the hands of his legal 
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representatives, although they are not agricul¬ 
turists. ( Addison and Din Mohammad , //.) 
Gurparshad Dewat Ram z/. Kishen Chand. 11 

R. L. 369=177 I.C 835=40 P.L.R. 409=A.I.R. 
1938 Lah. 608. 

-S. 60 (1) (c)— Scope — Agriculturist waiving 

objection to attachment and sale of house — Effect. 

There is no statutory bar to an agriculturist 
voluntarily alienating his houses. The bar under 

S. 60 is against the compulsory sale of such a 
house in execution of a money decree. Where 
therefore an agriculturist waives objection to 
attachment and agrees to the sale of the houses 
in execution of the decree, S. 60 does not protect 
the houses from attachment and the sale. A I.R. 
1935 Lah. 164, Foil. ( Tek Chand , /.) Natha 
Singh v. Bhag Mal. 42 P.L.R. 398=A.I.R. 1939 
Lah. 316. 

-S. 60 (1) (c)— Waiver of right by agricul¬ 
turist. 

An agriculturist may waive the right vested in 
him under S. 60. C. P Code, by voluntarily sur¬ 
rendering his house in favour of the decree- 
holder. ( Din Mahomed , /.) Banarsi Das v. 
Rulia 42 P.L.R. 261. 

-S. 60 (1) (e)— Mere right to sue — Co¬ 
sharer s share of village profits before accruing 
due—Attachment and sale — Validity. 

The right of a co-sharer to village profits does 
not accrue till the end of the agricultural year. 
The rights are not ascertainable until the year 
has ended and consequently any attachment of the 
share of a co-shartr in village profits before the 
first day of the agricultural year next following 
that to which the village profits refer, is a,n 
attachment of a mere right to sue and a sale held 
in pursuance of such attachment being of a mere 
right to sue is invalid and of no effect. ( Vivian 
Bose, J ) Tagannath v. Jamnavai.labh. 168 I. 
C. 266=9 R.N. 247=A.I R. 1936 Nag. 218 

-S. 60 (1) (f)— Right of personal service. 

The rights of personal service within the mean¬ 
ing of proviso (/) to S 60, C. P. Code, cannot be 
either heritable or partible or transferable. 
(Courtney Terrell , C.J. and Dhavle, J.) Ramsa- 
ran Pandey v. Iswar Panley. 160 I C. 355=8 
R.P. 360=17 Pat.L.T. 77=A.I.R. 1936 Pat. 10. 

-S. 60 (1) (i' (as amended) and S. 73— 

Decrees in suits prior and subsequent to amend¬ 
ment of S. 60— Salary of judgment debtor—What 
portion attachable and how to be distributed. 

Where there were two decrees against the same 
judgment debtor, one obtained in suit instituted 
before th$ 1st June of 1937 to which the amend- 
ment.of S. 60, C P. Code by Act IX of 1937 would 
not apply, and another subsequent to that date, to 
■which the amendment would apply, the half 
salary of the judgment-debtor, has to be attached 
and distributed rateahly between the two decree- 
holders. ( Davies ) Ram Partap v. Ram Chan¬ 
dra. 1939 A.M.L.J 157. 

-S. 60 (l)(g) and (n)— Applicability—Grant 

in consideration of right as Deshmukh, Desh- 
pandia and Sir mukaddam. 

The word 'pension' as used in the C. P. Code 
implies periodical payments of money by Govern¬ 
ment to the pensioner; it cannot apply to one who 
draws rent as a limited owner of the properties 
which yield them Hence a grant in considera¬ 
tion of the grartee's right as Deshmukh, Desh- 
pandia and Sir mukaddam, is not affected by Cl. 
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(<7) of S. 60 (1), C. P. Code. Nor is it affected 
by Cl. (n) either for the right of the holder is 
not future or contingent, but present and vested. 
{Pollock, J.) Dkor’ao i'. Bambhau Nilkantrao, 
I L.R. (1939) Nag. 679=181 I.C. 65 = 11 R.N 
418=1938 N L.J. 112=A.I.R. 1938 Nag. 269. 

-S. 60 (1) (g)— Jagir—Government granting 

income of certain water mills as jagir—Jagirdar 
leasing out water mills—Income from lease — 
Attachability. 

No distinction can be drawn between the right 
of a jagirdar, who has been granted the income as 
jagir of certain water mills, to recover a certain 
sum per year as revenue, jagir or royalty and his 
right to recover rent from the lessee to whom he 
has granted lease of the water mills. The only 
right he has in the water mills is the right to 
recover rent from the occupants of the water 
mills and the rent is really the royalty for the use 
of water. The occupation of the water mills is 
merely a subsidiary right to the principal 
right and the principal rights is conferred upon 
him as a jagir by the Government. Consequently 
his income from the lease cannot be attached. 
{Jai Lai, J.) Raja Balbhadar Singh v. Shan¬ 
kar Das. 172 I.C. 426=10 R.L. 318=39 P.L.R. 
434=A.I.R. 1937 Lah. 211. 

S. 60 (1) (g)—‘ Pension — Jagir. 


The words ‘pension' as used in S. 60(1) (< 7 ), 
C. P. Code, is wide enough to cover all sorts of 
periodical payments in whatever shape they are 
made by the Government. A Jagir that is reali¬ 
sed in the shape of an assignment of land revenue 
is a pension within that clause, and is, therefore, 
exempt from attachment in execution of a decree. 
{Addison and Din Mohammad, J J .) Achhrumal 
v. Balwant Singh. 18 Lah. 415=171 I.C. 6 = 
10 R.L. 177=39 P.LR. 80=A.I.R. 1937 Lah. 
178.[On appeal from 38 P.L.R. 531.] 

S. 60 (1) (g)— 'Pension—Meaning of — 


Grant of cash allowances and inam lands to per¬ 
son holding office of Deshpandia for his mainten¬ 
ance—Share in such ‘inam lands'—If exempt from 
attachment. 

The word ‘pension’ as used in the C. P. Code 
“implies periodical payments of money by Gov¬ 
ernment to the pensioner*', and it does not apply 
to a person who draws rents not as a pensioner, 
but as a limited owner of the properties which 
yield them. By a grant of land the Government 
made a grant of certain cash allowances and 
landed inams to a person for having held the 
office of Deshpandia and with a view to provide 
for his proper maintenance according to his 
status. The judgment-debtor inherited a share 
in such inam lands. In execution of a decree 
against the judgment-debtor, the said share was 
attached. The judgment-debtor raised an objec¬ 
tion that the share was not liable . to attachment 
as it was a political pension within the meaning 
of S. 60 (1) {g) 

Held, that as the rents and profits realized by 
the judgment-debtor from such inam lands were 
not drawn by him as a pensioner, but as a limited 
owner thereof till the resumption of such lands 
by the Government on the breach of conditions 
mentioned in the grant, the share could not fall 
under S. 60 (l) (^) of the Code so as to be 
exempt from attachment. (Vivian Bose, J.) 
Yadeo Nilkanth Deshpande v. Jankidas Nar- 
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■singdas. 170 I.C. 78=10 R.N. 37=A I.R. 1937 
Nag. 202. 

---(as amended in 1937), S. 60 (1) (h)—- 

Construction and. scope of. 

On a consideration of the entire S. 60, C. P. 
Code, there is no doubt that the latter part of 
Cl. (/*) of sub-S. (1) protects from attachment in 
-execution of a decree salary of all persons in 
receipt thereof other than public officers and 
servants of a railway company or local authority. 
(Lobo, J.) Hormasji Jamshedji, Inre. 182 1. 
C. 185=12 R.S. 1=A.I.R. 1939 Sind 134. 

-.(as amended in 1937), S. 60 (1) (h)— In¬ 
terpretation-Principle of. 

Cl. (/*) of sub*S. (1) of S. 60 should be inter¬ 
preted with reference to the entire section, and 
any interpretation founded upon that clause alone 
would be unsafe and unwarranted by all canons 
of interpretation. {Lobo. J.) Hormasji Tam- 
shedji ,Inre 182 I.C. 185=12 R.S. 1=A.I.R. 
1939 Sind 134. 

__S. 60 (1) (h) and (i )—“Salary"—If inclu¬ 
des daily wages or fees of temporary employee. 

The word “salary” in Cls. (/z) and (i) of S 60 
(1), C. P. Code, before the Amendment Act IX of 
1937, cannot be construed as being restricted to 
an emolument which is payable monthly or to a 
man who holds a permanent or semi-permanent 
employment. The remuneration of a temporary 
employee engaged on daily fee is “salary” within 
the meaning of Cls. (It) and (Oof S. 60(1). 

- (Mahomed Noor and Chatter ji, J J .) Bansi Lal 
•v Mahomed Hafiz. 17 Pat. 706=11 R.P. 211= 
1*939 Pat.W.N. 103=178 I.C. 141=5 B.R. 61= 
19 Pat.L.T. 768=A.I.R. 1939 Pat. 77. 

_(as amended by Act IX of 1937), S. 60 

(1) (h) and (i)—Scope—If retrospective. 

Cls. (h) and (0 of S. 60 (1),C. P. Code, as 
amended by Act IX of 1937 have no application 
to proceedings arising out a suit instituted before 
-the first day of June, 1937. ( Mahomed Noor and 

. Chatter ji, JJ.) Bansi Lal v. Mahomed Hafiz. 
17 Pat. 706=11 R.P. 211=178 I.C. 141=5 B R 
61=19 Pat.L.T. 768=1939 P.W.N. 103=A.I.R. 
1939 Pat. 77. 

---S. 60 (1) (i)— Applicability — Ghatwali 

estate—Profits accruing to ghatwal — Attachabi- 
Hty in execution of decree against him. 

The profits accruing to a ghatwal from his 
estate are not his salary within the meaning of 
S. 60, C. P. Code, and is not on that account 
' exempt from attachment. The surplus profits of 
the estate after all the necessary outgoings are to 
be regarded as the personal property of the 
ghatwal and are therefore liable to attachment in 
execution of a decree against him. ( Rowland 
and Chatterji, JJ.) Bansidhar Shroff v. Ashu- 
tosh. 180 I C. 8=5 BR. 344=11 R.P. 436= 
1939 P.W.N. £6=A.I R. 1939 Pat. 242. 

-S. 60 (1) (i)— Attachment of salary — Com¬ 
promise by judgment-debtor waiving objection — 
Validity. 

It is open to a judgment-debtor to enter into a 
compromise contracting himself out of any 
benefit that S. 60, C P. Code, confers on him in 
the matter of the attachment of his salary. 
(Ram Lall J.) Tagan Nath v. Allah Dad. 41 
, p.L.R. 631=185 I.C 317=12 R.L. 273 (2) = 

. A.I.R. 1939 Lah. 539. 
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— S. GO (1) (i)— Construction and scope— 

tnnnl f restricted to salary of officers entitled 
to allowance under Cl. (h). 

i° restrict the scope of Cl. 

(0 of S. 60(1), C. P. Code, and to hold that the 

salary mentioned in Cl. (i) refers to the salary of 

//n 1 S e n >, tltIed i % ge A al, ? wan ces mentioned 
in C! (h). 1 hough Cl. (0 refers to Cl. (h), that 

!S only to avoid the repetition of the description 

ot officers whose salaries have been exempted. It 

does not follow that their salary for the period 

tor which they are on duty is not covered by Cl. 

/r\ S D 1 ' (Mahomed Noor and Chatterji , 

ll] v - Mahomed Hafiz. 17 Pat. 

p a ^ ^ R ^o 211 ^ 178I C - 141=5 E R - 61=19 

Pat'^T* 768=1939 P-W.N. 103=A.I.R. 1939 

— S. 60 (1) (i) and (j)—Pay of Assistant 

*“y eon °f Indian Medical Department — Attach- 
abiltty. 

Th e pay of an Assistant Surgeon of the Indian 
Medical Department is not liable to attachment 
in execution of an order for maintenance and 
alimony passed by a Civil Court, whether he be a 
person to whom the Indian Articles of War apply 
or a person to whom the provisions of the Army 
Act of 1881 apply. ( Sulaiman, C.J., Thom and 
Bennet. JJ.) Norbert Edwin Nugent v. Marjory 
Julia Nugent. 167 I.C. 179=9 R.A. 495=1937 
A.L.R. 145=1.L.R. (1937) All. 350=1936 

W.bT 36 al j - 1291=a - i - r - 1937 

-S. 60 (1) (i )—Public officer—Advocate en¬ 
gaged by Government to conduct Government suit 
—If public officer. 

Conduct of a suit on behalf of the Government 
by an advocate for the recovery of public money 
is performing a public duty which the advocate 
undertakes. An advocate who is appointed by the 
Government as a lawyer to conduct a suit on its 
behalf is an officer and a public officer within the 
meaning of S. 60 (1) ( i ), C. P. Code. ( Mahomed 
Noor and Chatterji, JJ.) Bansi Lal v. Maho¬ 
med Hafiz. 17 Pat. 706=11 R.P. 211=178 I.C. 
141=5 B.R. 61=19 Pat L.T. 768=1939 P.W.N. 
103=A.I.R. 1939 Pat. 77. 


-S. 60 (1) (k)— Applicability—Provident 

Fund of aided college—Fund existing before noti~ 
fication by Government—Deposits in—Attachabilh 
ty—Immunity from attachment—Extent of— If 
ceases on payment to depositor—Provident Funds 
Act , S. 3. 

A Provident Fund maintained by the authorities 
of an aided college, provided it is constituted by 
the authority of Government is a Government 
P ovident Fund as defined by the Provident Funds 

Act, and as long as the money remains in the 

Fund it is immune from attachment under S. 60 
(1) ( k ), C. P. Code, read with S. 3 of the Provi¬ 
dent Funds Act (1925) as amended in 1927. The 
fact that a Provident Fund has been in existence 

before the Government issued a Notification in¬ 
troducing a Provident Fund makes no difference; 
when the Fund is constituted under the authority 
of the Government, the entire amount of 
Fund, both the amounts subscribed before and the 
amounts subscribed after the notification becomes 
consolidated into one Fund, and the whole deposit 
is exempt from attachment. - 

Quaere :—Whether the immunity from attach¬ 
ment lasts only as long as the money is in the 
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Fund and whether it comes to an end when it 
reaches the depositor. (Khaja Mohammad Noor 
and Madan, 77.) Krityanand Singh Bahadur 
z/, Saileswar Sen. 15 Pat. 779=166 I.C. 499= 

9 R.P. 305 (2)=3 B R. 181 = 1936 P.W.N. 756= 
17 Pat.L.T. 731=A.I.R. 1937 Pat. 22. 

-S. 60 (l)(k)— Applicability— Railway guard 

—Allowances of over and above salary — Attach- 
ability—Advance from Provident Fund — Repay¬ 
ment in monthly instalments—Instalments—If 
deductible from attachable salary. 

The allowances of a Railway guard over and 
above his salary are not exempt from attachment. 
Where an advance taken by a guard from his 
Provident Fund is being recovered from him in 
monthly instalments, such instalment payment by 
him are not deposits, though they may be com¬ 
pulsory deductions or recoveries, and there can 
be no deduction of this amount from the salary 
available for attachment under S. 60 (1) ( k ), C. 
P. Code. ( Horwill, 7.) Kondayya Naidu v. 
Marianan. 52 L W. 69=1940 M.W.N. 555=A. 
I.R. 1940 Mad. 766=(1940) 1 M.L.J. 936. 

-S. 60(1) (k )—Exemption from attachment 

—Amount standing to Imperial Bank employee's 
credit in Provident Fund. 

Under S. 60 ( k ), C. P. Code, the amount stand¬ 
ing to the credit of an employee of the Imperial 
Bank of India in the Provident Fund established 
by that Bank for the benefit of its employees is 
exempt from attachment. (Jai Lai and Dalip 
Singh, 77.) Mai Dhan Sita Ram v. Imperial 
Bank of India, Rawalpindi 165 I.C. 767=9 R 
L 303=38 P.L.R. 1155=A.I.R. 1936 Lah. 694. 

—--S. 60 ( 1 ) (k)— Provident fund money — Ap¬ 

pointment of receiver—Permissibility. 

Although S. 60, C.P. Code, prohibits the attach¬ 
ment of provident fund money, it is open to a 
decree-holder against the estate of the deceased 
to apply for the appointment of a receiver in 
execution. (McNair , 7.) Bakamdeo Pandey v. 
Mrs. Fay Smith. 44 C.W.N. 637. 

7 S. 60 ( 1 ) (k)— Subscriptions payable to 
Provident Fund—Exemption. 

The definition of “Compulsory deposit” in S. 2 
of the Provident Funds Act applies to “Compul¬ 
sory deposits” referred to in S. 60 ( 1 ) (k). C. P. 
Code, and they mean “subscriptions to or deposits 
«'n” a Provident Fund. A judgment-debtor is, 
therefore, entitled to claim exemption from 
attachment the amount of subscription payable 
out of his salary to the Provident Fund. Before 
the time of payment the money is not his. At the 
time of payment it becomes a subscription to the 
Fund and a subscription to the Fund is a compul- 
sory deposit and therefore exempted. There is 
no intervening moment when it is susceptible of 
attachment. ( Baguley, J.) Municipal Corpora¬ 
tion of Rangoon v. Ram Bf.hari. 1939 Rang.L 
R. 504=185 I C 460=12 R.R. 194=A.I.R. 1939 
Rang. 432. 

“ S. 60 (1) (1) — Attachment of salary in con¬ 
travention of—Consent of judgment-debtor— 
Effect of. 

S. 60, C. P. Code, is a prohibition only against 
forcible attachment or sale, and there is nothing 
in law to prevent a judgment-debtor from con¬ 
senting to the attachment of half of his salary 
although the attachment contravenes the section 
as amended by Act XI of 1937. (Bhide, J.) 
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Rajindar Kumar v. Chetan Lal. 188 I.C. 639= 
41 P.L.R 834 = A.I.R. 1940 Lah. 65. 

-S. 60 (1) (m)— Applicability—Contingent 

interest — Attachability. 

A clause in a codicil provided that the income 
from certain property was to be divided between 
A and his wife B, in a certain proportion so long 
as they were both alive. In case one of them 
died, his or her share of income was to belong to 
their four children or the survivors of them in 
equal proportions and, when the living parent 
died, the capital and income were to belong to 
children then living in equal proportion. The 
testator was dead and A and B were alive. The 
question arose as to whether D. one of the four 
children referred to in the codicil, received merely 
a contingent interest in the legacies within the 
meaning of S. 60 (w), C. P. Code. 

Held, that the bequest in favour of D was a 
contingent interest within the meaning of S 60(m) 
and not a vested remainder and was not liable to 
attachment and sale. 1930 P.C. 17 ; 1865 W.K. 87 ; 
14 M.I.A. 40 (P.C.); In re Clarke Coombe v. 
Carter, (1887) 37 Ch.D. 348, Ref ; 18 Cal. 164, 
Dist. (Rupcliand Bilaram and Mehta, A.J.Cs.) 
Pestonji Bhicaji v. Patrick H. Anderson. 30 
SLR. 50=163 I C. 206=8 R.S. 190=A.I.R. 1936 
Sind 65. 

-S. 60 (1) (m)—Applicability-Will—Life- 

estate to widow and absolute grant of residue to 
daughter after widow's death—Daughter dying 
before zuidow leaving husband—Interest of latter 
— Attachability. 

Where a testator after making specific bequests 
grants the residual estate to his widow for her 
lifetime, and then to his daughter absolutely, and 
the daughter dies during the lifetime of the 
widow, leaving her husband as her sole heir, the 
interest of the husband in the property is not a 
mere expectancy of succession and is not exempt 
from attachment and sale, under S. 60, Proviso 
1, Cl. (m) in execution of a decree obtained 
against the widow and the husband. The right 
to the property vests absolutely in the daughter 
after the testator’s death and though a life-inte¬ 
rest is bequeathed to the widow, the interest of 
the daughter is not a mere possibility but a vest¬ 
ed remainder. So long as the daughter is alive 
her heir, i.e., the husband, has only an expectancy 
of succession to the vested remainder, but after 
her death, it devolves on him by inheritance. The 
fact that the husband’s right depends upon a con¬ 
tingency, namely, the death of the widow, makes 
no difference for a contingent interest is some¬ 
thing different from a mere possibility of succes¬ 
sion. ( Guha and Nasim AH, 77.) Matimala 
Dp.bi V Surendra Nath Mudi. I L.R. (1937) 1 
Cal. 583=168 I.C. 102=9 R.C. 763=A.I.R. 1936 
Cal. 802. 

;-S. 60 (m) and O. 21, R. 52— Contingent 

interest—Right of judgment-debtor to surplus sale 
proceeds prior to confirmation. 

Where in execution of a mortgage decree the 
sale proceeds are deposited in Court pending con¬ 
firmation of sale, to which the judgment-debtor 
does not object, the surplus amount of the sale 
proceeds which is payable to the judgment-debtor 
after confirmation of the sale is not a contingent 
interest as contemplated by S. 60 (m), C.P. Code, 
and can be attached under O 21, R. 52 of the 
Code. A Court passing a prohibitory order for 
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attaching such property acts within its jurisdic¬ 
tion. The mere fact that the confirmation of sale 
is stayed at the instance of another person who 
has filed a suit against the judgment debtor will 
not entitle the latter to raise the contention that 
the property is not attachable. ( Puranik, J.) 
Tukaram Raghunath v. Bhiku Bai I.L.R. 
1938 Nag. 402=173 I.C. 215=10 R.N. 289=A.I. 
R. 1937 Nag. 391. 

-S. 60 ( 1 ) (m)— "Contingent or possible 

right or interest' 1 —Bequest of income of property 
to husband and wife for life—Gift over of income 
and corpus to children—Interest of children — 
Attachability during lifetime of parents. 

A testator by his will directed that the residue 
of his estate should be divided into sixteen shares 
and he bequeathed three of such shares to his 
nephew A and IV, his wife and their issue. By a 
codicil of later date the testator revoked his be¬ 
quest and in lieu thereof directed : “The income 
from these three-sixteenths shall so long as A 
and IV, his wife, are both alive, be divided two- 
thirds to the wife and one-third to the husband. 
If one of them dies, his or her share of the income 
shall belong to their four children or the survivor 
of them in equal proportions and when the re¬ 
maining parent dies, the capital and income shall 
belong to the children then living in equal pro¬ 
portions." After the death of the testator and 
while both A and IV were alive, a creditor attach¬ 
ed the interest of P one of the sons of A and W 
in the three-sixteenths shares in the testator’s 
residuary estate. 

Held, that the interest of P under the codicil 
was, during the joint lives of A and IV, unques¬ 
tionably contingent both as to the income and as to 
the corpus, and that it was exempt from attach¬ 
ment and sale under S. 60 (1) (m), C. P. Code. 
(Lord Romer.) Pestonji Bhicajeev. Anderson. 
I.L.R. (1939) Bom. 36=32 S.L.R. 963=179 I.C. 
995=11 R P C. 156=41 Bom.L.R. 1=1939 O.A. 
185=1939 A.W.R. (P.C.) 15=1939 O.W.N. 196 
=1939 O.L.R. 129=5 B.R. 402=1939 M.W.N. 
551=68 C-L.J. 339=48 L.W. 912=1938 P.W.N. 
882=A.I.R. 1939 P.C. 6=(1938) 2 M.L.J. 906 
(P.C.). 

——S. 60 (1) (n)— Applicability—“Right to 

future maintenance”—Person having vested right 
to rents in inam land granted to office-holder for 
maintenance — Land—If exempt from attachment. 

The rule in S. 60 (1) (n) is no more than an ap¬ 
plication of the general principle that only present 
rights can be dealt with as property and not in¬ 
choate future rights which have not accrued, 
such as a spes successions or a right to future 
rents. A grant of land as inam was made by 
Government to the ancestor of the judgment- 
debtor for his own maintenance in consideration 
of his family history and the office of Deshpandia 
which he held. The judgment-debtor inherited a 
share in such lands and in execution of a decree 
against the judgment-debtor, the share was atta¬ 
ched. On a contention being raised by the judg¬ 
ment debtor that the inam was a right to future 
maintenance and was not therefore attachable 
under S. 60 (1) («). 

Held, that the property in question, i.e., the 
inam lands, were in existence ana were owned by 
the judgment-debtor, till they were resumed by 
the Government on breach of any of the condi¬ 
tions mentioned in the grant. The right of the 
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judgment-debtor in the property was not future 
or contingent, but present and vested, the judg¬ 
ment-debtor having a right to deal with the pro¬ 
perty as he liked during the period of his life, 
i he right to the inam land, therefore, could not 
fall under S. 60 ( 1 ) (») of the Code, so as to be 
exempt from attachment. (Vivian Bose, J.) 
Yadeo Nilkanth Deshpande v. Jankidas 

, N n^ S l? GDAS k^ 170 I C * 78=1 0 R- N - 37=A.I.R, 
1937 Nag. 202. 

- 6 . 60 ( 1 ) (n )—Future maintenance — Allow¬ 
ance to disinherited son—Exemption front 
attachment. 

A wealthy father disinherited his son in the 
sense that he did not give him any share in his 
property under his will, but provided for his 
food and lodging. The testator further provided 
that out of the income of his property his son 
should get Rs. 100 per month as his pocket 
money. On a construction of the will, 

Held, that the sum of Rs. 100 which was des¬ 
cribed as pocket money of the son might be 
treated as his “future maintenance" out of which 
he was to supply himself with such necessaries 
of life as, having regard to his position in life, 
would be required for his sustentation and physi¬ 
cal well-being, and was, therefore, exempt from 
attachment under S. 60 (1) («), C. P. Code. 
(Agha Haider, J.) Tara Chand v. Bakhshi 
Sher Singh. 167 I.C. 844=9 R.L. 559=38 P.L. 
R. 702=A.I.R. 1936 Lah. 944. 

S. 60 (n)— Judgment-debtor having only a 
life estate with a restraint on alienation — Salea¬ 
bility in execution—Relief by way of indirect 
execution. 

A settlement deed settled the property on a 
widow out of the income of which she had to 
maintain the settlor himself, and his other rela¬ 
tives. It also provided that the widow was not to 
alienate the property and that subsequent to her 
death it was to devolve on settlor’s and settlee's 
heirs. It did not contain any provision for the 
maintenance of the widow. The property was 
sought to be attached in execution of a decree 
against the widow, and the execution was con¬ 
tested on the ground that the property was not 
attachable under S. 60 («), C. P. Code. 

Held, that the document did not confer on the 
widow anything more than a life estate and since 
there was a restraint on alienation imposed, the 
property was not property over which the widow 
had a disposing power and therefore it could not 
be attached in execution of a decree against her. 
But the decree-holder was entitled to havea 
receiver of the income of the property, although 
he could not bring that property to sale. 

( Beasley , C. /.) Janaki Ammal v. Marudai 
Chetti. 175 I.C. 305=10 R.M. 766=A.I.R 1937 
Mad. 864. 

-S. 60 (1) (n )—Right of maintenance — 

Attachability — Test. . 

Where a right of maintenance is sought tohe 
attached, the true test to lay down is whether 
such a right is purely personal, non-hentaqic 
and non assignable, or it is an alienable and herit¬ 
able right which takes the shape of an annuity o 
has been granted in lieu of a share in an estate. 

If it is the former, it will be protected u I nd f r .“I® 
provisions of the C. P. Code, but if it is the la 

it will not be exempt from attachment. 1 

family governed by rule of primogeniture, 3 
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pute between the two brothers K and J was deci¬ 
ded by arbitration by which K was entitled to the 
■whole of his father’s property and J to a certain 
maintenance with a right of residence. On the 
award being challenged by J*s son an agreement 
was entered into by the parties under which the 
monthly allowance of J was increased. J was 
given Rs. 20,000 and promised Rs. 3,000 on the 
occasion of marriage of each child and J and his 
son and descendants relinquished all rights to the 
property which they possessed and undertook to 
be bound by the agreement for all time to come. 
J was later on declared insolvent and the Official 
Receiver proceeded to attach the amount of main¬ 
tenance recoverable by him (/) under the agree¬ 
ment. 

Held, that the allowance payable to J was not a 
Tight to future maintenance which was exempt 
from attachment under the provisions of C. P. 
Code, but was in the form of annuity and was not 
therefore immune from attachment. ( Addison , 
A.CJ. and Din Mahomed, J.) Chuni Lai. v. Jai 
Gopal. 17 Lah. 378=163 I.C. 103=8 R L 1002 
=38 P.L R. 707=A.I.R. 1936 Lah. 55. 

-S. 60 (1) (n)— Right of residence—Equit¬ 
able execution — Permissibility. 

Although the right of residence enjoyed by a 
judgment-debtor in certain landed property, is 
not attachable and saleable, such right is, in a 
proper case, liable to be dealt with in execution 
of a decree by adopting the remedy of equitable 
execution, namely, the appointment of a receiver 
who would act under the orders and supervision 
of the Court, and realize the income of the pro¬ 
perty, and after defraying the incidental expenses 
and his own remuneration would devote the 
proceeds towards the satisfaction of the decretal 
amount. ( Agha Haidar. J.) Sain Das v. Tikka 
Sant Singh. 165 I.C. 519=9 RL. 254=A.I.R. 
1936 Lah. 830. 

-Ss. 63 and 73— Applicability and relative 

scope—Several decree-holders—Attachment of 
same and several properties of same judgment- 
debtor in different Courts—Rateable distribution 
—Entire sale proceeds—If divisible among all — 
Rule. 

S. 73, C. P. Code, is not to be regarded as the 
only section for rateable distribution in the Code. 
The section must be read in conjunction with 
S. 63 of the Code. While both Ss. 63 and 73 
aim at the fair distribution of the proceeds of 
sale among the judgment-creditors of the com¬ 
mon judgment-debtor, there is a fundamental 
distinction between the two sections. The fund 
available for distribution under S. 73 is the entire 
fund realised or received by the executing Court, 
leaving out of consideration the proviso to the 
section. On the other hand the funds available 
for distribution under S. 63 are the proceeds of 
common property attached by the judgment-cre¬ 
ditors. It is the fact of attachment, and attach¬ 
ment of the identical properties by the several 
decree-holders that bring S. 63 into operation. 
Where one of several decree-holders executes his 
decree against the judgment-debtor in a particu¬ 
lar Court and sells his properties, if other persons 
holding decrees against the same judgment-debtor 
apply for execution to the same Court before the 
receipt of the proceeds of sale, the whole sale 
proceeds will have to be rateably distributed 
among all the decree-holders under S. 73. The 
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latter decree-holders need not take any further 
steps beyond applying for execution to the Court 
which sells and realises to the assets. Where A, 
holding a decree against J, executes his decree in 
one Court and attaches and sells his properties 
X, Y and Z . and P, C, D, who also hold decrees 
against J execute their decrees in other Courts 
of lower grade and attach respectively the same 
properties, X, Y and Z before the sale proceeds 
are received by the former Court, but they 
do not apply for execution to the former Court 
attaching and selling all the properties X, Y and 
Z, and do not transfer their executions to that 
Court before the receipt of assets, but they bring 
the fact of the attachment to the notice of that 
Court, the entire proceeds of all the properties 
cannot be distributed among all of them. The 
proceeds of the sale of X alone has to be distri¬ 
buted between A and /?, those of V between A 
and C, and those of Z between A and D. That is 
the effect of S. 63 of the Code. ( R■ C. Milter, J .) 
Surendra Kumar Guha v Jamini Kumar 
Guha. I L R. (1937) 1 Cal. 391 = 166 I.C. 178 
(2) = 9 R.C. 484=40 C.W.N. 1307=A.I.R. 1936 
Cal. 723. 

-S. 63— Applicability — Decrees of same 

Court under execution by different Courts. 

The fact that the several decrees under execu¬ 
tion by different Courts are passed by the same 
Court does not make S. 63 inapplicable. S. 63 
would still apply to the case; the words "if more 
Courts than one" in the section must be read as 
qualifying the word "attachment” and n t the 
word "decrees”. The object of the section is to 
deal with several attachments no matter whether 
the decrees are passed by the same Court or by 
different Courts. The phrase ‘in execution of 
decrees’ is explanatory of the word "attach¬ 
ment.” ( Venkatasubba Rao and Cornish, //.) 
Megrat Iswaradas v. Corporation of Madras. 
59 Mad. 1028=166 I.C. 769=9 R.M. 400=44 L. 
W. 358=1936 M.W.N. 655=A.I.R. 1936 Mad. 
797=71 M.L.J. 328. 

-S. 63 —"Court of highest grade”—Small 

Cause Court having higher pecuniary jurisdiction 
than additional Small Cause Court—If Court of 
higher grade. 

A Small Cause Court, which has a higher pecu¬ 
niary jurisdiction than the Additional Small 
Cause Court in the same area is a Court of higher 
grade within the meaning of S. 63, C. P. Code, 
and the additional Court has no jurisdiction to 
deal with an application for a share in the assets 
realised by the former Court. ( Pollock , J.) 
Wasudeo Baliram v. Laxman Ramchandra. I. 
L.R. 1937 Nag. 122=167 I.C. 156=9 R.N. 167= 
A.I.R. 1936 Nag. 270. 

-Ss. 63 and 73— Decree-holder seeking rate¬ 
able distribution—If must apply to Court where 
realisation of assets takes place. 

S. 73, C. P. Code, does not require the transfer 
of a decree to the Court where the process of 
realization of assets takes place as a condition 
precedent to an application under S. 63, C.P.Code, 
and therefore a fortiori it is not necessary for 
the decree-holder seeking rateable distribution to 
apply for execution of his decree to the Court 
where the realization takes place. If such reali¬ 
zation takes place in a Court of inferior grade, it 
is the duty of that Court to send the sale pro¬ 
ceeds to the superior Court. (Zia-ul-Hosati, J j) 
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Ram Rachhpal Shiam Lal v. Gur- Narain 
Brothers. 171 I.C. 222=10 R.O. 97=1937 O. 
%,.R. 534=1937 O.W.N. 1040=a;I.R. 1938 Oudh 
12 . 

r - Ss. 63 and 73— Relative scope — 'Any claim' 

in S. 63— Meaning of second application for exe¬ 
cution, if necessary in Court of highest grade. 

Ss. 63 and 73 of the Code must be read 
together and since the Court of highest grade has 
been empowered to determine 'any claim' in res¬ 
pect of property, it must include claims for 
rateable distribution under S 73. Consequently 
there is no need for second application for execu¬ 
tion in the Court of the highest grade by the 
decree-holder applying for rateable distribution 
in that Court. (Bose, J.) Zumberlal Chhotelal 
v. Sitaram- I.L.R, (1937) Nag. 219=171 I C. 
371=10 R.N. 109=A I.R. 1937 Nag. 80. 

-Ss. 63 and 73— Relative scope — Attachment 

of same property in execution of decrees of seve¬ 
ral Courts—Right to rateable distribution. 

S. 73 of the C. P. Code cannot be regarded as a 
self-contained rule. To so read the section 
would defeat and render nugatory the provisions 
of S. 63, C. P. Code. S. 63 must be treated as 
Constituting an exception to S. 73. Where, as 
stated in S. 73, the property is under attachment 
in execution of decrees of more Courts than one. 
if the other conditions specified in S. 73 are ful¬ 
filled, the right to rateable distribution arises. 

(Venkatasubba Rao and Cornish, JJ.) Megraj 
ISWARADAS V. CORPORATION OF MADRAS 59 Mad. 

1028=166 I.C. 769=9 R.M. 400=44 L.W. 358= 
1936 M.W.N. 655=A.I.R. 1936 Mad. 797=71 
M.L.J. 328. 

--Ss. 63 and 73— Right under — Conditions of 

—Prior attachment—If essential. 

• Prior attachment of the property is not essen¬ 
tial under S. 63. Under S. 73 also prior attach¬ 
ment is not necessary so far as the creditors 
seeking rateable distribution are concerned. All 
that is required is an application for execution 
before the assets are received by the Court 
entitled to receive them. (Bose, J.) Zumberlal 
Chhotelal v. Sitaram. I.L.R. (1937) Nag 219 
= 171 I.C. 371=10 R.N. 109=AI.R. 1937 Nag. 
80. • 

-Ss. 63 and 73 and O. 21, R. 72 -Scope- 

Sale in contravention of S. 63 (1)— If void—Set¬ 
off allowed by Court against prior decree-holder's 
right to rateable distribution — Validity. 

The right of set-off under O. 21, R. 72, C. P. 

Code, is subject to the provisions of S. 73. The 

application under S. 73 must be made before the 
sale and it is not enough to say that it should be 
made before the entire sale proceeds are paid. If 
there is no application to the Court which holds 
sale and the Court allows set-off, the order of the 
Court is not improper, although in contravention 
of S. 63. A attached some property in execution 
of the decree of X Court against C and B; 
another decree-holder subsequently attached the 
same property in execution of his decree of V 
Court against C, and Y Court brought the pro¬ 
perty to sale; on date of sale A applied to that 
Court for not allowing set-off to B ; the Court 
rejecting the application, allowed set-off to B. 

„Hcld, though the sale of property by Y Court 
was in contravention of S. 63, it being validated 
by sub-S. (2) of S. 63 there being no application 
by A for rateable distribution before date of 


rise 

C. P.CODE (1908), S. 63. 

sale, the order of Court in allowing the set-off to 
B was not illegal. (Ghose and Mukherjea, J J \ 

t ™ 9 A r NGULAI v. Nepal Chandra. 65 C.L. 

&25S8 is, c.r S . E c ™ 

- -S. 63—Scope—If controlled by S. 38—“Re¬ 
alize such property”—Superior Court calling up 
proceedings from inferior Court—Jurisdiction to 
sell property attached by inferior Court. See C. 

I . Code, Ss. 38 and 63. 48 L.W. 664. 

*—Ss. 63— Scope and applicability. 

I*} or( l er to bring a case within the purview of 
S. 63, C. P. Code, it is necessary that several 
decree-holders, who are executing their decrees 
against the same judgment-debtor, in different 
Courts, must have attached the same property or 
certain common properties belonging to the judg¬ 
ment-debtor. In such cases the sale proceeds of 
the attached property would have to be distri¬ 
buted amongst all the attaching decree-holders by 
the superior Court or the Court which has first 
made the attachment in accordance with the sec¬ 
tion. Where, therefore, the rival decree- 
holders have not attached any of the properties 
belonging to the judgment-debtor, they cannot 
invoke the provision of S. 63. (S. K. Ghose and 

Mukherjea , JJ.) Fatima Khatun v. Ashananda 
Behara. I.L.R. (1939) 1 Cal. 488. 

-Ss. 63 and 73 —Scope and effect of—Several 

decrees against same judgment-debtor passed by 
same Court—Transmission for execution to 
Courts of different grades—Attachment by both 
Courts—Sale by inferior Court and set-off by 
decree-holder—Application by rival decree-holder 
to superior Court to call for sale proceeds and 
for rateable distribution — Maintainability. 

Where several decrees, some in favour of one 
decree-holder and others in favour of another*, 
are passed by the same Court and sent for execu¬ 
tion to different Courts one of which is a superior 
and the other an inferior Court, and both those 
executing Courts attach the same properties,, 
each decree-holder acting in ignorance of the 
proceedings taken by the other, the fact that the 
inferior Court holds the sale in pursuance of its 
attachment and allows the decree-holder to set¬ 
off the purchase price against the decree amount 
before the date fixed for sale by the superior. 
Court will not deprive the decree-holder in the 
superior Court of his right to apply to the supe¬ 
rior Court under S. 63, C. P. Code, on his becom- 
ing aware of the sale, to call for the proceeds of 
the sale from the inferior Court and to distribute 
them rateably. In such a case the decree-holder 
purchaser in the inferior Court may properly be 
given a choice either to elect to have a re-sale, or 
to pay into Court so much of the price as may 
become due to the rival decree-holder on rateable 
distribution. (Venkatasubba Rao and Cornish r 
JJ.) Megraj Iswaradas v. Corporation of Mad¬ 
ras. 59 Mad. 1028=166 I.C. 769=9 R.M. 400= 

44 L.W. 358=1936 M.W.N. 655=A.I-R. 193& 
Mad. 797=71 M.L. J. 328. . 

-S. 63 —Scope and object of — Attachment of 

same property by different decree-holders in 
Courts of different grades—Sale by inferior 
Court — Validity—Rateable distribution — Proper 
Court — Procedure. e- 

S. 63 contemplates a case where attachments or 
the same property have been made by dittere 
Courts at the instance of different decreedioiae 
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c. P. CODE ( 1908 ), S. 63 . _ . _ . . I 

of the common judgment-debtor, and provides 
£or the distribution among them of the proceeds 
of the attached property by one of such Courts 
only. The distribution is to be made by the supe¬ 
rior Court; but if all the Courts are of the same 
grade, the distribution is to be made by the Court 
which first attached the property, in such a case a 
sale by an inferior Court of the property under 
attachment by a superior Court or by the Court 
of the same grade, which attached later in point 
of time a sale under later attachment pending 
an earlier attachment is valid; but it is the duty of 
the Court which sells the property to send the 
sale proceeds to the Court of superior grade or 
the Court which attached the property first, as 
the case may be. When the assets are not so sent 
by the Court selling the property, the procedure 
according to the view of the Calcutta High Court 
is to move the District Judge for asking the 
Court holding the sale to send the sale-proceeds 
to the proper Court for distribution. ( R. C. 
Miiter , J .) Surendsa Kumar Guha v. Jamini 
Kumar Guha. I L.R. (1937) 1 Cal. 391=166 I. 
C. 178 (2)=9 R.C. 484=40 C.W.N. 1307=A.I.R. 
1936 Cal. 723. 

-Ss. 63 (1) and 73 (1)— Attachments by 


Courts of different grades—Sale and realization 
by superior Court—Attaching decree-holder of 
inferior Court if can apply to superior Court for 
rateable distribution. 

Where the holder of a Munisif’s Court decree 
obtains from that Court an order for attachment 
in execution, of certain property of the judgment- 
debtor and the holder of a decree in the Subor¬ 
dinate Judge’s Court against the same judgment- 
debtor, obtains an attachment of the same 
property from the Subordinate Judge’s Court and 
the property is sold by that Court and assets are 
realised, the Munsif’s Court decree-holder could 
apply to the Subordinate Judge’s Court for rate¬ 
able distribution without following strictly the 
procedure laid down by S 73(1). His case is 
governed by the language of S. 63 (1), C. P. Code, 
and the question of rateable distribution is one 
which will come under the words ‘shall determine 
any claim thereto’ occurring therein. (Bennet and 


C.P. CODE (1908), S. 64. 

claim specific performance of a contract of sale. 
Hence where a contract of sale between parties is 
entered into before attachment takes place, such 
right to enforce the contract of sale is unaffected 
by the attachment and the subsequent sale in 
pursuance of the contract is not void under S 64, 
C. P- Code. ( Pollock , /.) Ghusaram v. Pafash- 
ram. I.L.R. (1936j Nag. 172=166 I.C. 950 (2) = 
9 R.N. 152=A.I.R. 1936 Nag. 163. 

-S. 64 —Applicability and scope—Attachment 

before judgment—Requisites of validity—Mere 
order of attachment — Sufficiency—Private trans¬ 
fer—When void — Non-compliance with fonnali- 
ties of due attachment —Effect on private aliena¬ 
tion. 

An attachment before judgment, under O. 38, 
R. 7, C. P. Code, has to be effected in the same 
manner as in attachment in execution of decree ; 
and in the case of immovable property, the provi¬ 
sions of O. 21, R. 54, C. P. Code, must be com¬ 
plied with. A mere order of attachment is not 
enough ; unless all the processes of attachment 
required by law to effect a valid attachment 
have been served, there is no attachment of 
the property which would invalidate its transfer 
under S. 64, C. P. Code. ( Lokur , J.) Bai 
Hakimbu v. Dayabhai. 185 I.C. 655=12 R.B. 
258=41 Bom L.R. 1104=A.I.R. 1939 Bom. 508. 

-S. 64— Applicability—“Contrary to such 

attachment”—Attachment in execution of decree 


—Application by another decree-holder without 
attachment— Private sale by judgment-debtor and 
satisfaction of former decree — Sale—If void as 
against tatter decree-holder. 

Plaintiff held a simple money decree against 
judgment-debtor. R also had a simple money 
decree against the same j udgment debtor and 
attached his property in execution of his decree. 
Plaintiff applied for rateable distribution in 
January, 1933, but did not apply for attachment 
of the properly of the judgment-debtor. On. 
11-4-1933, the judgment-debtor sold his property 
privately to a stranger who under the terms o£ 
the sale deed paid off the decree amount due to 
R. On 19-4-1933, R applied to the Court under 

^ a a «r—» A a a • • J* I * 


T , it\ r- ,, _ , O. 21, R. 2, acknowledging satisfaction of his 

l/erma, JJ-) Chand v. Gurdial | decree and the attachment was accordingly struck 

Fa R ^ A * D ' (J939> All. 162=180 I.C. 714= , off. Plaintiff did not apply for attachment until 


11 R A. 516=1938 A.W.R. (H.C ) 870=1939 A. 
L.J.4=A.I.R. 1939 All. 159. 

-S. 64— Applicability—Adjustment within 

meaning of O. 21, R. 2. 

Where there is an adjustment within the 
meaning of O. 21, R. 2, the provisions of S. 64 
have no application to a transfer by way of mort¬ 
gage effected by the judgment-debtor for satis¬ 
faction of the decree under which the property 
was attached in execution; for a transfer made 
contrary to the provisions of S. 64 is only void as 
against claims enforcible under the attachment. 
When there is an adjustment for full satisfaction 
of the decree out of Court, there is no further 
claim which could be enforced under the attach¬ 
ment and therefore the transfer cannot be void. 
(Almond , J ,C .) Ghulam Nabi v. Azizullah. 
188 I.C. 757=A.I.R, 194p Pesh. 18. 

--S. 64— Applicability—Attachment before 

judgment—Contract of sale—Attachment—Subse¬ 
quent sale in pursuance of contract—If void. 

The word “right” in O. 38, R. 10 is not restric¬ 
ted to rights in property. It includes a right to 

Q. D .—72 


apply 

13-4-1933, i.e., after the sale deed. 

Held, that the sale by the judgment-debtor was 
not “contrary to such attachment” within the 
meaning of S. 64, C. P. Code, and was not void as 
against the plaintiff. The plaintiff consequently 
was not entitled to question the alienation under 
S. 64. ( Stilaiman , C.J. and Bennet, J.) Radha 
Ballabha v. Makhan Lal. 1937 A.W.R. 600= 
1937 AL.J. 785=10 R.A 321=171 I.C. 799= 
1937 A.L R. 893=A.I.R. 1937 All. 641. 

-S. 64— Applicability—Conveyance in obedi¬ 
ence to Court's decree — If void. 

S. 64, which declares private alienation of pro¬ 
perty after attachment to be void, does not cover 
the enforced execution of a conveyance in obedi¬ 
ence to a decree of a Court. ( Pollock , /.) Ghu¬ 
saram v. Parashram. I.L R. (1936) Nag. 172— 
166 I.C. 950 (2)=9 R.M. 152=A.I.R. 1936 Nag. 
163. , • 

- S. 64—Applicability—Sale deed of property 

executed prior to attachment but registered after 
attachment—If void. See Registration Act* 
S. 47. A.I.R. 1937 Nag. 143. 
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S. 64 Attachment—If confers charge or 

other interest in favour of decree-holder. See 

C. P. Code. O. 34, R. 1. A.I.R. 1936 Nag, 209. 

_ , ^ ^ ttachment subject to mortgage — 

Subsequent agreement by mortgagor to transfer 

Portiu)i of mortgaged land to mortgagee — Legal - 
tty. 

Where an attachment in execution of a decree 
is made subject to the mortgagee rights, a subse¬ 
quent compromise, whereby the mortgagors agree 
to transfer a portion of the mortgaged property 
to the mortgagee in consideration of his reducing 
the mortgage charge and releasing the rest of the 
property from the mortgage is not illegal by 
reason of S. 64, C. P. Code, more specially so 
when the mortgagee had already become entitled 
to possession even prior to the attachment. 
(Bliide, J.) Kishan Singh v. Pritam Singh. 
182 I.C. 353=12 R.L. 19=A.I.R. 1938 Lah. 737. 

-S. 64 —"Claims enforceable under the at¬ 
tachment”—Meaning of. 

A property was attached by a decree-holder but 
the assets were not brought to the Court. Pend¬ 
ing this attachment, the property was transfered; 
but the attachment was raised later on. Subse¬ 
quently another decree-holder attached the same 
property and the transfer being held valid, he 
contended that he could enforce his claim under 
the attachment by the other decree-holder, 

Held, that he was not entitled to do so as the 
attaching creditor under the prior attachment, 
which had been raised, never got the assets into 
the executing Court and further the present at¬ 
taching creditor under the latter attachment 
never applied for rateable distribution. (Stone, 

C. J. and Niyogi, J.) Kasturchand v. Mt. Wa- 
zir Begam. 167 I.C. 48=9 R.N. 160=I.L.R. 
(1937) Nag. 291=A.I.R. 1937 Nag. 1. 

S. 64— Construction —“ Private transfer’ ’— 


I 93°— 1 94° 1140 

C. P. CODE (1908), s. 64. 

private alienation is not assisted by an attach¬ 
ment before the alienation. If the execution pro¬ 
ceedings in which the second attachment has been 
made have been instituted before assets have been 
brought into Court, the creditor would be entitled 
to rateable distribution if the property is sold in 
the earlier execution proceedings, but if the sale 
takes place as the result of the attachment effect¬ 
ed after the private alienation a person who buys 

the property at the Court auction would not 
obtain a good title, 

Abdur Rahman and Krishnasivami Aiyangar, 

• A private transfer made after and during 
the pendency of an attachment in one suit is void 
. — j of an auction-purchaser in exe¬ 

cution of a decree in another suit under an at¬ 
tachment made after the transfer but while the 
decree in the former suit remains unsatisfied and 
attachment therein is subsisting. (Leach, C. 
J., Fandrang Row, Abdur Rahman, Knshnaswami 
Ayyangar and Patanjali Sastri . //.) Nana Rao v. 
Arunachalam Chettiar. I.L.R. (1940) Mad. 
526=188 I.C. 81=12 R.M, 776=1940 M.W.N. 
207=51 L.W. 270=A.I.R 1940 Mad. 385= 
(1940) 1 M.L.J. 482 (F.B.). 


S. 64— Part of attached property vesting in 


Transfer by arrangement between parties effected 
in form of award—Application to Court to 
pass decree in terms — Decree—Effect—If private 
transfer. 

The meaning of “private transfer” in S. 64, C. 
P. Code, is a transfer which is brought about 
solely by the act of parties and not as a result of 
a judicial decision. If in reality there has been a 
transfer by the private act of parties, it does not 
•cease to be private by being given the appearance 
of < a public adjudication e.g., where the parties 
intimate the arrangement to the Court in the 
form of an award and pray for a decree in terras 
-of the same. Such a transfer is essentially a 
private one and the Court is merely asked to give 
its permission to it. (Broomfield and Norman, 
A Di \M°DAR SuKRAM v. KASHINATH. 183 1. 
C. 313=12 R.B. 90=41 Bom.LR. 473=A I.R. 
1939 Bom. 212. 

Ss. 64 and 73— Construction and scope— 

Claims enforceable under the attachment ”— At¬ 
tachment Subsequent Private alienation — Subse¬ 
quent attachment in another decree—Effect of on 
t >rx 2S fLenation Sale in execution of latter decree 

—Title of purchaser—If prevails over the private 
alienee. 

P er Pandrang Row and Patanjali Sastri, 

fj• : T"Under S. 64, C. P. Code, when a property 
has been attached, any subsequent alienation is 
against all claims enforceable under that parti¬ 
cular attachment. The section does not go 
oeyond this. An attachment effected after a 


judgment-debtor only after attachment — Validity, 
of attachment—Subsequent sale of such property 
by judgment-debtor—If can be impugned. 

An attachment is not ineffective in relation to 
that part of the property which does not vest in 
the judgment-debtor at the time of the attach¬ 
ment but vests in him immediately after the at¬ 
tachment. As soon as it vests in him any defect 
that existed in the attachment before is ipso facto 
removed. If, therefore, the judgment-debtor 
transfers that property thereafter by sale, the 
transfer can be impugned under S 64, C. P. Code. 
(Dm Mohammad, J.) Ladha Ram v. Das Mal 
42 P.L.R. 356. 

S. 64— Properties mortgaged to a person — 

» » mm a a . • 


Personal decree passed against the owner of the 
properties—Attachment of properties—Mortgagee 
purchasing the properties during the continuance 
of attachment—Validity of purchase—Mortgage 
if extinguished—Suit on mortgage, if lies. 

Where certain items of property which were 
already mortgaged to A, were attached by B in 
execution of a personal decree against their 
owner, and A, the mortgagee purchased the pro¬ 
perties while the attachment was subsisting and 
he had no knowledge of the attachment, and the 
consideration for the sale was credited to the 
mortgage-debt by way of partial discharge, B 
brought those items to sale in pursuance of their 
attachment, and was resisted in delivery proceed¬ 
ings by A, A subsequently brought a suit for sale 
of the properties, being unsuccessful in the claim 
petition. 

Held, that in view of the terms of S. 64, C. P- 
Code, the purchase by A must be deemed to have 
been non-existent from the point of view of B. 
The effect of the attachment is that so far asB 
was concerned the mortgage exists over the 
property just as it did prior to the sale. The sale 
being void, A becomes a simple mortgagee ana 
can bring a mortgage suit. (Horwill, J.) Maw- 
yappa Nadar v. Kamanuta Naick. 180 J-C. SJJJ® 
=11 RM. 757=1938 M.W.N. 60=A.I.R. 1938 
Mad. 465. 
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C. P. CODE (1908), S. 64. 

-.S. 64— Scope—Assignment or charge in 

favour of attachment creditor—If invalid. See 

C.P. Code, S. 73. 1937 A.W.R. 284=A.I.R. 1937 
All. 424. 

- S. 64 —Scope—Attachment in execution of 

one decree—Sale in execution of another decree 
obtained later—If void—Sale without notifying 
prior attachment—Material irregularity. 

The rule enacted in S. 64 refers only to a pri¬ 
vate transfer of the attached property by the 
judgment-debtor. It does not extend to a trans¬ 
fer or sale under an order of Court in execution 
of a decree, though the decree in execution of 
which the property is sold is passed subsequent to 
the attachment under the prior decree. The sale 
is not void. The mere fact that the previous at¬ 
tachment is not notified in the sale proclamation 
does not render the sale liable to be set aside. 
An attachment is not an incumbrance or a charge 
on the property and the omission to notify a prior 
attachment in the sale proclamation is not a 
material irregularity vitiating the sale. ( Varma 
and Rowland, JJ.) Durga Prasad Shrakf v. 
Mahadeb Lal Singhania. 166 I.C. 873=9 R.P. 
348=3 B.R. 229=17 Pat.L.T. 847=1936 P.W.N. 
785=A.I.R. 1937 Pat. 50. 

- S. 64— Scope—Attachment of land before 

judgment—Decree — Subsequent mortgage of 
attached land—Attachment of rents of land in 
execution after mortgage—Right of decree-holder 
to rents and profits as against mortgagee — Mort¬ 
gage if invalid by reason of second attachment. 

Under S. 64, C. P. Code, any private alienation 
of property pending an attachment thereon would 
be void only as against all claims enforceable under 
that attachment, and no other. On 11—11—1927, 
K, who had filed a suit against R, attached the 
latter s land before judgment, and on 8-12—1927, 
the suit was decreed and the attachment confir¬ 
med. On 24—-6 1928, the attached land was 

mortgaged to 5, and on 12—9—1928, K attached 
the rents due in respect of the land for a parti¬ 
cular term, and got himself appointed as receiver 
in execution for the purpose of collecting the 
rents which had been attached. The mortgagee 
having laid claim to the rents, 

Held, that the right of the decree-holder-recei¬ 
ver to the rents was under the second attachment 
and not under the first, and since the mortgage 
was executed prior to that second attachment, the 
mortgagee s right to the rents of the mortgaged 
land was not affected by reason of the subsequent 
attachment. ( Venkatasubba Rao and Venkata- 

Kki an. 1937 M W. 

— Mad - 970=1 76 I.C. 218 
— 11 R.M. 42—46 L.W. 375=A I R 1937 Mad 
843=(1937) 2 M.L.J 728 7 M d ‘ 

^^Pe-sHtachment of movable pro¬ 
perty in British India—Subsequent adjudication of 
lament-debtor as insolvent by foreign Court- 
Effect of Private international law—Attachment 
subsequent to adjudication—If prevails against 
foreign receiver. 

An adjudication of a person as insolvent by a 

•*u-* n .u CoUrt .°P er ; t «s as a private transfer 
within the meaning of S. 64, C. P. Code. On such 

adjudication, the only property that vests in the 
receiver is the movable property which the insol¬ 
vent was free to assign on the date of the adjudi- 
«*tion and such property vests by virtue of pri¬ 
vate international law. But the adjudication does 


C.P. CODE (1908), S. 64. 

not affect the rights of a creditor who has 
attached, before adjudication, the movable pro¬ 
perty of the insolvent. Me remains entitled to the 
benefits of his attachment. But an attachment 
after adjudication by a foreign Court is entirely a 
different matter. The receiver of the foreign 
Court is entitled to all the free assets of the in¬ 
solvent, assets which were free at the date of the 
adjudication, and they must he deemed to be the 
moneys left over after satisfaction of the claims 
of the creditors who had attached before the ad¬ 
judication. The provisions of Ss. 64 and 73 do 
not override the rule of private international law, 
and creditors who attach after the foreign adjudi¬ 
cation cannot ciaim anything out of the assets on 
the ground that they have claims enforceable 
under the attachment. (Lcacli, C.J. and Kunhi 
Raman, J.) Veeranna Sha v Official Receiver 
of Secunderabad. 50 L.W. 701 = 1940 M.W.N. 
195 = A.I.R. 1940 Mad. 47 = (1939) 2 M.L.J. 859. 

-S. 64 —Scope and effect of—Contract by 

judgment-debtor for sale of property to another — 
Subsequent attachment of property—Sale in pur¬ 
suance of contract—If void against attaching cre¬ 
ditor—Insolvency of judgment-debtor—Sale by 
Official Receiver in terms of contract under order 
of Insolvency Court—Effect of as against attach¬ 
ing creditor. 

All that S. 64, C. P. Code, provides is that any 

private transfer by the judgment-debtor of the 
property attached shall be void as against the 
attaching creditor and shall not prejudice his 
rights. The section cannot be read as putting an 
end to the power of sale altogether. Where a 
sale is made in pursuance of a contract entered 
into prior to the attachment, cannot be said to be 
contrary to the terms of S. 64, C. P. Code. The 
right of the judgment-debtor in the property 
which is all that is attached, is on the date of the 
attachment qualified by his obligation incurred by 
him under the earlier contract to sell and the 
attaching creditor cannot claim to ignore that 
obligation. A sale in pursuance of pre-existing 
contract is only the fulfilment of the obligation to 
which the judgment-debtor was already subject, 
whether the sale is carried out by him or by the 
Official Receiver in insolvency under the orders 
of the Insolvency Court on the insolvency of the 
judgment-debtor. A sale by the Official Receiver 
in pursuance of an order of Court would be all the 
more effective, as the order of Court would in 
effect be a decree for specific performance, though 
passed by the Insolvency Court. ( Varadachariar 
and Gentle, JJ.) Diravyam Pillai v. Veeranan 
Ambalam. I-L.R. (1939) Mad. 853 = 1939 M. 
W.N 329=185 I.C 562=12 R M. 554=49 L.W. 
460=A.I.R. 1939 Mad. 702=(1939) 2 M.L.J. 
822 

-S. 64 —Scope —If controlled by 0. 38, R. 10 

—Attachment before judgment—Sale of property 
subsequently in pursuance of contract made prior 
to attachment—Priority over attachment. 

S. 64 and O. 38, R. 10, C. P. Code, must be read 
together. S. 64 applies to an effective attachment, 
under O 38, R. 10, an attachment before judgment 
is not effective as against rights subsisting at the 
date of the attachment. A conveyance of pro¬ 
perty executed after its attachment before judg¬ 
ment by a creditor, in pursuance of a contract 
made before the attachment, should prevail over 
the attachment. ( Beaumont , C.J.) Basappa v. 
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Hanmappa. 41 Bom.L R. 943=185 I C. 225= 
12 R,B.235=A.I.R. 1939 Bom. 492. 

--S. 64 —Scope—If invalidates sale in exeat- 

iton of another decree. 

Under S. 64, C. P. Code, the attachment only 

serves to prevent a private transfer of the pro¬ 
perty and cannot invalidate a judicial sale in exe¬ 
cution of another decree. ( Bhide , /.) Prem 
Chand v. Mui.kh Raj. 188 I r 529—12 P L 
535=41 P.L.R 305=A.I.R. 1939 Lah 380 

, ^ Scope—Order allowing claim to 

attached property Transfer by successful claim- 
ant before suit to set aside claim order—If void. 
See C.P. Code, O. 21. R. 63. 17 Pat 588. 

S. 64 Scope Order of attachment—Sub¬ 
sequent mortgage by judgment-debtor—Comple¬ 
tion of mortgage before affixture of order of 
attachment-If void C P. Code, O. 21, R. 54 

(3) (Nagpur).^ 19 N.LJ 94. 

I”?' i 64 — Scope—Private transfer — Charge 
created by compromise decree subsequent to 

attachment—If void. 

A charge created under a compromise decree is 
no better than a private transfer for purposes of 
S. 64, C. P. Code, and must be deemed to be void 
as against a decree-holder who has got the pro- 

prior to such compromise decree 
(K. o. Menon ,/.) Stncaravelu Naidu v. Destka 
Iyengar. 1937 M.W N. 45 


—— S. 64 —Scope—Sale after attachment— If 
voidagainst all creditors of judgment-debtor. 

P ROV1NCIAr - Insolvency Act, S 51. 1937 M. 
W.N. 366 

-S. 64, Expl.—‘ Claims enforceable under 
attachment' If include possible claims for rate¬ 
able distribution. 


No doubt under Explanation to S. 64, C. P. 
Code, claims enforceable under an attachment in¬ 
clude claims for the rateable distribution of 
assets. But a right to rateable distribution is 
conditional upon there being assets in the hands 
° vA e Court. Where the property had never been 
sold by the Court but had been sold by private 
treaty between the judgment-debtor and the 
decree-holder and consequently no proceeds came 
into the hands of the Court, there is no right to 
rateable distribution and, therefore, no claim 
enforceable under an attachment. (Wort, J) 
Kedarwatt v. Radhey Lal 170 I.C. 353=3 B 
R. 705=10 R.P. 101 = 1936 P.W.N. 898=A.I.R* 
1937 Pat. 609. 

--S. 64, Expl.— Effect of. 

The combined effect of S. 64, C. P. Code, and 
the explanation which has been added thereto is 
to extend the protection of that section to the 
claimants for rateable distribution against private 
alienations of property after attachment, just as 
much as to the decree-holder at whose instance 
the attachment is made. (Srivastava , Ag.CJ. and 
Zia-ul-Hasan, J.) Btsmohan Singh v. Jagat 
Bahadur Singh. 12 Luck. 365=164 I.C 1031 
=9 R.0.126=1936 OWN. 861. 

— -S. 65— Auction-purchaser 1 s right to posses¬ 

sion—When accrues—Right to mesne profits. 

The title to the property after the sale is made 
absolute vests in the auction-purchaser from the 
date of the sale according to S. 65 and it is wrong 
to say that the right to possession only accrues 
from the date of the sale certificate. Where the 
auction-purchaser had applied for possession and 
is resisted by person claiming under judgment- 


C. P. CODE (1908), S. 65. ? 

debtor the latter can be said to have had notice of 
he claim of the auction-purchaser to possession.- 
It is not necessary that a separate notice should 
be given that if he did not give up possession, he 
would be liable for mesne profits. The auction- 
purchaseris thus entitled to mesne profits from 1 
the date of the sale. (Dalip Singh and Sale, //.) 

t B u U ion HANI v ' Lala Lal Chand. A.I.R. 1940. 
i-^an. 230. 

~S. 65— Co-sharer — Sale of rights of — Pro¬ 
perty—When vests in purchaser—Right of co¬ 
sharer to profits after sale and before confirma¬ 
tion—Agra Tenancy Act, S. 227. 

Where the proprietary rights of a co-sharer 
are sold in auction, the property vests in the pur¬ 
chaser under S. 65, C. P. Code, from the actual 
date of sale, though the sale itself becomes ab¬ 
solute only later on. The co-sharer-judgment- 
debtor is therefore entitled to the profits in res¬ 
pect of his share only up to the date of actual sale 
and not thereafter. (Drake Brockman, S.M. and 
Knox, J M.) Bhoop Ram v. Kedar Singh. 1936 
R.D. 49. 

-S. 65— Property purchased by auction-pur¬ 
chaser—Date of vesting—Proceedings by judg- • 
ment debtor in connection with confirmation of 
sale—Effect. 

Where a person purchases certain property in a 
Court auction held in execution of a decree and, 
the sale is subsequently confirmed in his favour, 
the property vests in him from the date of con-, 
firmation of sale, whatever proceedings may be 
taken in connexion with the confirmation of the 
sale by the judgment-debtor whose property 
sold. The vesting of the property in auction- 
purchaser is not postponed till the final decision 
of the proceedings started by the j udgment-debtor. 
(Mir Ahmad, J.) Ram Ditta Mal v. Charat 
Singh. 177 I.C. 555=11 R. Pesh. 29=A.I.R. 
1938 Pesh. 49. 

-S. 65—Sale of share in village—Auction- 

purchaser—Right to profits from date of sale— 
Mutation effected in village papers only later on 
•—If disentitles him to profits prior to mutation. 
See Agra Tenancy Act, S. 226 (1). 1937 A.W. 

R. 650=A.I.R. 1937 All. 661. 

-S. 65— Scope and effect of — Sale — If com - 

plete without confirmation—Order prohibiting 
sale—If prohibits confirmation sale of already; 
held but not confirmed. 

The words of S. 65, C. P. Code, make it clear 
that confirmation of a sale, is an integral part of 
the transaction of a sale, as the purchaser can 
acquire no title without confirmation. An order 
prohibiting the sale would therefore prohibit con¬ 
firmation of a sale which has taken place already 
but which had not been confirmed before thfr 
prohibitory order was passed. ( Harries , CJ. and 
Dhavle, J.) Gopal Bux Rai v Shyambehart 
Singh. 188 I.C. 269=12 R.P. 689=6 B.R. 630= 
A.I.R. 1940 Pat. 565. 

-S. 65— Scope and effect — Title of purchaser 

—Relation back—Payment of rent by tenant oj 
judgment-debtor to latter before confirmation op 
sale—If protected. ... 

Although the purchaser in execution gets title- 
to the property from the date of sale and no 
merely from the date of its confirmation by t 
fiction of the relation back of the vesting, a 
ant of the judgment-debtor is entitled to PJ 
rents to the latter until the sale has been comnrm 
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C. P. CODE (1908), S. 65. C. P. CODE (1908), S. 66 . 

ed. Thaf will, however, not deprive the purchaser Chota Nagpur Tenancy Act applying S. 66, C. P. 
of the rent from the date of purchase to the date 1 Code, to matters before the Deputy Comrmssion- 
of confirmation,—as he can recover it from the er; and the first clause of S 265, Chota Nagpur 
judgment-debtor who has received it—but the Tenancy Act. by implication renders the provi- 
tenant is protected until such time as the sale is sions of C. I\ Code, inapplicable to matters before 
confirmed in regard to any payment that he has the Deputy Commissioner except in so far as 
made to his former lessor prior to confirmation, they are made applicable by rules. Consequently 
( Beasley , CJA Kondava Nayakar v. Chinna a suit against the certified purchaser at sale held 
Kamaswami Naicker 178 I.C. 647=11 R.M. by the Deputy Commissioner under the Chota 
486=1937 M.W.N. 1009=A I.R. 1938 Mad. 317. Nagpur Tenancy Act is not barred by S. 66, C. P. 

-S. 65—Vesting of property in auction pur- Code. (Aganvala and Marian, JJ.) Kajab Ali 

chaser—Point of time. See U. P. Agriculturists v. Akbar Ali. 169 I.C. 736 = 3 B R 615 = 10 R. 
Relief Act. S. 5 (1) Proviso 1937 O.W.N. 1153. P. 33=1937 P.W.N. 305=18 Pat.L.T 397=A.I. 
-S. 66 — Applicability — Auction-purchase in R. 1937 Pat. 324. 

1874— Suit after 1908 to declare benami— Main- -S. 66 — Applicability — Suit arjainst assignee 

4ainability—Law applicable. of certified purchaser. 

A suit for a declaration that an auction-pur- The objection under S. 66 , C. P. Code, applies 
chase made in the name of the defendant’s prede- to a suit against an assignee o I the certified pur- 
•cessor in 1874 was benami for the predecessor of chaser. (.9. K. Ghose and Patterson. JJ ) Ali 
the plaintiff, the suit being instituted under the Ahmed v. Shamsunne<sa. 181 I.C. 102=11 
C. P. Code of 1908, is not barred by S. 66 of the R C. 783=42 C.W.N. 1059=A.I.R. 1938 Cal. 
Cede of 1908. The auction purchase having 602. 

taken place while the Code of 1859 was in force, -S. 66 — Applicability — Suit brought after 

the suit would be governed by S. 260 of that Code \ present Code came into force — Execution sale 
and not S. 66 of the new Code, and is therefore held and confirmed before its enactment. 
maintainable. (Ran. J.) Manir Ahmad v.\ A suit for a declaration of title brought after 
Munshi Obedal HoyuE. 40 C.W.N. 470. the present Code of 1908 came into force against 

-S. 66 — Applicability — Certified purchaser the transferee from the heir of the certified pur- 

Ibeing benamidar even before auction sale. chaser, where the sale took place and was con- 

. The fact that the certified purchaser was a firmed before its enactment, is governed by S. 317 
benamidar for the plaintiff even before the auction of the old Code, and not by S. 66 of the present 
:sale is no answer to an objection under S. 66 , C. Code, and is, therefore, maintainable. ( Tek 
P. Code. (S.K. Ghose and Patterson. JJ.) Ali Chand.J.) Jai Kishan Singh v. Parmesari Das. 
Ahmf.d v. Shamshunnessa. 181 I.C. 102=11 39 P.L.R. 152 = 171 I.C. 856=10 R.L. 240=A.I. 
.R.C- 783=42 C.W.N. 1059=A.I.R. 1938 Cal. 602. R. 1937 Lah. 471. 

-S. 66 — Applicability — Plaintiff already in -S. 66 — Effect of. 

possession seeking its confirmation. The consequence of S. 66 is that unless the 

S. 66 , C. P. Code, applies although the plaintiff auction sale could be impugned on the ground of 
is already in possession and is seeking for its con- fraud or of some other grave irregularity which 
firmation and not for recovery of possession on made it a nullity, the plaintiff’s suit that the pur- 
the strength of the auction-purchase. (.9. K chase was on plaintiff's behalf cannot be main- 
■ Ghose and Patterson, JJ.) Ali Ahmed v. Sham- tainable. Fraud must be strictly pleaded and 
shunnessa. 181 I.C. 102=11 R.C. 783=42 C. particulars of any fraud relied upon must be 
W.N. 1059=A.I.R. 1938 Cal. 602. stated in the pleading. It is very important that 

-S. 66 — Applicability — Purchase out of joint one who seeks to set aside a purchase completed 

fund at Court auction — Certificate in the name of under sanction of the Court should state the 
one — Suit by others, for possession, if barred by grounds on which he claims to impeach it and 
S. 66 . should not be allowed after trial of the case to 

Where three persons agree to purchase certain re 'y on other grounds which had not been the 
property at a Court auction sale and it is so subject of trial or adjudication in the Court 
©ought out of funds contributed by each in cer- which took the evidence. (Roberts, C.J. and 
tain agreed shares, but the certificate was issued Mosely, J.) Chin Ah On y. Chin Ah Foo. 181 
in the name of one of them, a suit by the others LC. 94=11 R.R. 451=A.I.R. 1939 Rang. 122. 

for possession is not affected by S. 66 , C. P. Code, --S. 66 — Purchase benami for plaintiff _ Sale 

ffor it has no application to such a case It is not set aside with consent of benamidar on application 
a case of some agreement secret or otherwise by judgment-debtor — Plaintiff dispossessed by 
whereby A buys in B’s name. The plaintiff’s judgment-debtor—Suit against benamidar and 
right springs out of the fact that the purchase judgment-debtor—If maintainable. 
was made out of joint fund contributed to by the Certain property was sold in execution of a 
•three persons. (Stone, C.J. and Bose , J.) Bhu- money-decree against defendants 2 and 3 and pur- 
uarsao v. Samarathmal. 187 I.C. 60=12 R.N. chased by the plaintiff’s predecessor in the benami 
267=1939 N L J. 539=A.I.R. 1940 Nag. 1 . of defendant 1 and was taken possession of by 

S. 66 — Applicability — Rent decree under him. The sale was subsequently set aside with 
> Chota Nagpur Tenancy Act Execution sale by the consent of defendant 1 on an application under 
Deputy Commissioner—Suit against certified pur- O. 21, R. 90, C. P. Code, filed by defendants 2 and 
■chaser—If barred — Chota Nagpur Tenancy Act, 3 who dispossessed the plaintiff. The plaintiff 

■S’- 265. .... sued the defendants to recover possession of the 

S. 66 , C. P. Code, is not applicable to sales in property. 

♦execution of rent decrees under the Chota Nag- Held, that the suit was not barred under S. 66 , 
•pur Tenancy Act, held by the Deputy Commis- C. P. Code, as it was not really against any person 
‘■Sioner. There is no rule under S. 265 of the claiming title under a purchase certified by the 
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C.P. CODE (1908), S. 66. 

Court, as contemplated by that section. Defen¬ 
dants 2 and 3 relied on their original title as 
judgment-debtors, the execution sale having been 
set aside Defendant 1 made common cause with 
the other defendants and his case was that as the 
execution sale was set aside, the title of the judg¬ 
ment-debtors had revived and there was no sub¬ 
sisting title in him as a certified purchaser. 
(Mukherjea, J.) Thakur Das Nath v. Keshab 
Chandra Ghosh. 42 C.W.N. 497. 

• S. 66 — Scope—Bar of suit—Claim by person 

alleging purchase to be for himself solely or for 
himself jointly with certified purchaser—Main 
taxability. 

S. 66 , C P. Code, is a bar to a claim by a person 
who alleges that the actual purchase was either 
on behalf of himself exclusively or of himself 
jointly with the certified purchaser, whether the 
purchase is alleged to be in execution of an ex¬ 
press agreement or otherwise ; and the fact that 
the principal claims only to have provided a part 
of the purchase-money and to be entitled to only 
a share in the property purchased does not make 
any difference in principle. ( Harries , C.J and 
Agarzoala J.) Shiva Shankar Sahi v. Mana- 
bharan Ray. 18 Pat. 181=11 R.P. 340=179 I. 
C. 295=5 B.R. 215=20 Pat.L.T. 117=A.I.R. 
1939 Pat. 207. 

-S. 66 — Scope — Purchase benami for plain¬ 
tiff—Plaintiff dispossessed by certified purchaser 
— Suit, if maintainable. 

What brings a case within the purview of 
S. 66 , C. P. Code, is that there must be a suit 
against the certified purchaser or anybody deri¬ 
ving title from him, on the ground that the pur¬ 
chase was made on behalf of the plaintiff or 
his predecessor. If relief is sought against the 
certified purchaser or his representative, and the 
plaintiff claims title on the ground that the pur¬ 
chaser was his benamidar, the mere fact that the 
plaintiff once got possession of the property and 
was subsequently dispossessed by the certified 
purchaser or his representative, would not enable 
him to get round the bar of S. 66 , C. P. Code, 
unless the possession continued for twelve years 
and thus gave the plaintiff a title quite indepen¬ 
dent of the purchase made at the execution sale 
(Mukherjea, J .) Thakur Das Nath v. Keshab 
Chandra. 42 C.W.N. 497. 

-S. 66 — Scope — Relief in suit dependent on 

declaration of title as against certified purchaser 
— Suit, if barred. 

A suit for a relief which can only be given on 
declaration of title as against persons claiming 
title under a purchase certified by the Court, such 
persons being parties and contesting the claims, 
is barred under S. 66 , C. P. Code. (S.K. Ghose 
and Patterson, JJ) Banwari Mukund Das 
Nandi Dalalv Ajit Kumar Nandi. 182 I.C. 
201=12 R.C. 12=67 C L.J. 320=A.I.R. 1938 
Cal. 874. 

S. 66 —Scope—Suit for joint possession 
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the sale certificate made fraudulently or without 
the consent of the real purchaser can be rectified 
and under which third persons are absolutely pro- 
tected. It is immaterial whether the plaintiff 
claims the whole of the property purchased at the 
auction or only a share in that property. Where 
therefore, the plaintiff brings a suit claiming joint 
possession over one-half of the property on the 
1 ground that it was purchased by the auction-pur- 
chaser on his own behalf and on behalf of the 
plaintiff, the suit is not maintainable. ( Sulaiman , 
L.J. and Bajpai, J.) Bishan Dayal v. Kesho 
Prasad. 167 I.C. 683=9 R.A. 572=1937 A.L.J. 

(1937) All. 113=1937 A L.R. 232= 
1936 A W.R. 1254=A.I.R. 1937 All. 176. 

di • Scope—Suit for money advanced-* 

Plaintiff not challenging defendant's title to pro¬ 
perty purchased by him at Court sale. 

In a suit for recovery of money, the case of the 
plaintiff was that that was the share contributed 
by him for the purchase of certain land in which 
he, the defendant and other parties were concern¬ 
ed as ijaradars and which was going to be 
sold in Court auction. The plaintiff did not even 
seek to challenge the title of the defendant to the 
Property purchased by him at the Court sale. 
He did undoubtedly say that the arrangement 
was that the property was to be purchased for 
all the ijaradars who contributed the purchase- 
money, but he did not in this suit endeavour to 
assert his title to his share of the land. The suit 
was based on the footing that the defendant had 
no longer any title to keep the money that had 
been advanced to him by the plaintiff. 

Held, that the suit did not come within S. 66 , 

C. P. Code. ( Dhavle, J.) Nisan Singh v. Ram- 
chandra Sao. 8 R.P. 544=17 Pat.L.T. 591= 
162 I.C. 553=1936 P.W.N. 526=A.I R. 1936 
Pat. 429. 


S. 66 — Scope and applicabilty. 


— * t * * v m jr • 

S. 60, C. P. Code, applies only when the plain¬ 
tiff attempts to enforce his secret title as against 
the certificated purchaser. It has no application 
if the heirs of the ostensible purchaser do not 
appear in the case and deny plaintiff's ‘benami^ 
purchase. 75 I.C. 197, Foil. ( Thom and Smith r 
JJ.) Asghari Begam v. Kanhaiya Lal. 165 I.C. 
709 (2)=9 R.A. 297=1936 A.L.J. 1169=1936 
A.WR 844=1936 All.L R. 936=A.I.R. 1936 
All. 750. 

S 66 ( 1 )— Applicability—Benami purchase 


- -- 4 - -- / - ' / -- K - 

over one-half of property purchased — Maintain¬ 
ability. 

The primary object of S. 66 , C. P. Code, is that 
the certified purchase should be deemed to be 
conclusive and no one should be allowed to chal¬ 
lenge it, unless he comes within the exceptions 
mentioned in the section itself, and those excep¬ 
tions are contained in sub-S. (2) under which a 
wrong insertion of the name of the purchaser in 


of house at Court sale—Subsequent contract by 
benamidar to sell house to beneficial owner — 
to rectify sale deed—If barred. 

Section 66 (1) has to be strictly applied. Its 
object is to prohibit on grounds of public policy a 
suit against the certified purchaser on the ground 
specified in the section. It does not render 
benami transactions illegal. If the cause of ac¬ 
tion is not based on the benami purchase but on a 
contract or title acquired subsequent thereto, 
S. 66 is not a bar. Where therefore a person, 
purchased a house benami for the mortgagor at a 
Court sale and by a subsequent contract sold tnfr 
same by a sale deed to the mortgagor, and a suit 
was brought for rectification of the sale deed. 

Held, that the cause of action was the titi 
under the conveyance, an event which happene 
subsequent to the Court-sale and the fact that tn 
basis of contract embodied in the sale deed w ^!i 
prior benami purchase did not affect the tit 
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C.P. CODE (1908), S. 68 . 

under the conveyance* S. 66 therefore was no 
bar to the suit. ( Venkataramana Rao, J .) 
Muniappa Mudali v. Thangavf.lu Mudali. 
173 I.C. 387—10 R.M. 580=A.I.R. 1937 Mad. 
362. 

-Ss. 68 , 69, 70, 71 and 72— Applicability — 

Decree of Revenue Court under Agra Tenancy 
Act — Execution—Procedure — 0. 21, C. P. Code — 
Revenue Manual, Ch, 40— Applicability. 

The rules in Ch. 40 of the Revenue Manual do 
not apply to the execution of Revenue Court 
decrees, because Ss. 68 and 72 of the C. P. Code 
do not apply to the Agra Tenancy Act, in view of 
List I of Schedule II of that Act. Such decrees 
of the Revenue Courts passed under the Act must 
be executed, therefore, in the manner laid down 
in O. 21, C. P. Code. ( Drake Brockman, S.M. 
and Knox, J.M.) Muqaddam Ai.i v. Maherud- 
dhuj Singh. 1936 R.D. 197. 

-Ss. 68 to 72 and O. 21 — Applicability — 

Revenue Court—Decree by, under Agra Tenancy 
Act — Execution—Mode of — U. P. Revenue 
Manual, Ch 40—Application of. 

The rules in Ch. 40 of the Revenue Manual do 
not apply to the execution of decrees of Revenue 
Courts because Ss. 68 to 72. C. P. Code, have 
been specifically excluded by the Second Schedule 
to the Agra Tenancy Act. Decrees of the Revenue 
Courts passed under the Agra Tenancy Act must 
be executed in the manner laid down in O 21, C. 
P. Code. ( Darling, S.M and Bomford, J.M.) 
Kalyan Singh v. Bhacwan Singh. 1937 R.D. 
37. 

-S. 68 and O. 21, R. 2— Collector executing 

decree—Adjustment of decree—Jurisdiction to 
record—Court or Collecter — Collector, if Court. 

The Collector executing a decree, which a Civil 
Court transferred to him under S. 68 , C. P. Code, 
is not a Court; and he is not competent to enter¬ 
tain an application under O. 21, R. 2 to record ad¬ 
justment of the decree. The application to re¬ 
cord adjustment of the decree, in a case 
where the decree has been transferred 
to the Collector for execution, must be made 
to the Court which alone has jurisdiction, to 
recognize the adjustment, ( Broomfield and 
IVodia, J J .) Shankar Atmaram v. Keshav 
Govind. 60 Bom. 729=164 I.C. 9=9 R B 70= 
38 Bom.L.R 505=A I.R. 1936 Bom. 277. ' 

-Ss. 68 and O. 21, R. 2 -Collector executing 

decree—Power to certify adjustment of decree — 
“Court.” 

The Collector executing a decree transferred 
to him under S. 68 , C. P. Code, is not a Court, 
and he has no power to certify an adjustment of 
the decree under O. 21, R. 2, C.P. Code. An ad¬ 
justment recorded by the Collector during execu¬ 
tion cannot consequently be treated as certifica¬ 
tion under O. 21, R. 2. C. P. Code. (.Stone, C.J. 
and Niyogi. J .) Raghoji v. Vithoba. 169 I.C 
110=9 RN. 302=19 N.L.J. 175=A.I.R. 1937 
Nag. 217. 

;—Ss. 68 and 70— Collector proceeding — Re¬ 
lative powers of Collector and Civil Court. 

The transfer of the decree to the Collector 
does not oust the jurisdiction of the Civil Court 
in all matters A Collector ceases to have juris¬ 
diction to sell or to confirm the sale after the 
Court passing the decree recalls it. Whether 
the Collector fails to comply with the Civil 
Court's order in disregard or in ignorance of it, 


C.P.CODE (1908), S. 68 . 

that order must prevail against anything done by 
the Collector subsequent to that order. The 
Collector’s power to proceed with the ca^-e is 
suspended by virtue of any order of stay that 
might be passed by the Court passing the decree. 
A Civil Court's order comes into effect as soon as 
it is passed so as to suspend the Collector’s power 
to proceed with the execution, irrespective of its 
being comunicated to the Collector. (Niyogi, 
J.) Zibal Iswara v. Muka. 1940 N.L, J. 473. 

--S. 68 —Decree satisfied b> sale of some of 

the villages under Collector’s control—Morigage 
of exempted villages without Collector’s permis¬ 
sion—Validity. See Civil Procedure Cope, Sch, 
III. Para 11 (1). and S. 68 1937 O.W N 784= 

A.I.R. 1937 Oudh 410. 

-S. 68 —Decree transferred to Collector for 

execution — Decree-holder certifying payment 
through mistake or fraud of Judgment-debtor— 
Collector entering satisfaction—Jurisdiction of 
trial Court. See C. P. Code, Ss. 47 and 68. 167 

I.C. 401=1937 O W N. 231. 

-Ss 68 , 70 and O. 21, R 12—Execution 

transferred to Collector — Judgment-debtor minor 
—Leave to bid—Grant of—By zvliom to be made 
—Civil Court or Collector. 

When execution proceedings are transferred to 
the Collector under S. 68 , C. P. Code, for sale of 
immovable property, and the judgment-debtor is 
a minor, the Civil Court, and not the Collector, 
has the power to give permission to the decree- 
holder toJ)id at the sale, which is required under 
O. 21, R. 72. (Beaumont, C.J. and Macklin,J.) 
Zipku Krishna v. Pannalal Bahirudas. 60 
Bom. 688=162 I.C. 806=8 R B. 428=38 Bom 
L.R. 276=A I.R. 1936 Bom. 189. 

-S. 68 — Mortgage decree- Mortgaged pro¬ 
perty ancestral—Transfer of execution procee¬ 
dings to Collector—Duty of Court. 

Where the mortgaged property is ancestral, the 
Civil Court is bound under S. 68 , C. P. Code, to 
transfer the proceedings in execution of the 
mortgage decree to the Collector. (Srivastava 
and Nanavutty. JJ.) Bhola Nath v. Mahrani 
Kuar. 162 I.C. 362=8 R O 364=1936 OWN 
489=1936 O.L.R. 242=A.I.R. 1936 Oudh 280. 

-S. 68 — Notification under, by Punjab 

Government—Notification No. 365-R (Revenue 
Department ) dated \7th January, 1939 —Land fal¬ 
ling within its purview ordered to be sold—Exe¬ 
cution of entire decree—If should be transferred 
to Collector. 

The executing Court does not become functus 
officio entirely after land covered by the notifica¬ 
tion is ordered to be sold. Hence, it is not 
necessary to transfer the execution of the decree 
as a whole to the Collector merely because some 
land falling within the purview of the notifica¬ 
tion had been ordered to be sold. However, as 
soon as any land falling within the purview of 
the notification ordered to be sold, the execu- 
tion of the decree so far as that land is concerned 
^ ust be transferred to the Collector. ( Bhide , 
J.) Narain Dass Gulab Singh v. Patiala 
Durbar. A I R. 1940 Lah. 345 

—-S. 68— Notification under , by Punjab 

Government—Notification No. 365-R (Revenue 
Department) dated \7th January, 1939— Applica¬ 
bility—Pending execution proceedings. 

The Notification under S. 68 , No 365-R (Re¬ 
venue Department), dated 17th January 1939 
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applies even to pending execution proceedings in 
which an order for sale of such land has been 
passed, provided, of course the sale had not been 
actually carried out before the notification. 
iBhidCt J-) Narain Dass Gulab Singh v. 
Patiala Durbar. A.I.R. 1940 Lah. 345. 

-S. 68 —Order for sale and transfer of exe¬ 
cution to Collector—Powers of Collector and 
Court. See C. P. Code, Sch. Ill, Para. 1 . 38 
Bom.L.R. 221. 

--Ss. 68 and 70 —Powers and duties of Col¬ 
lector—Sale by Collector — Debtor producing 
certificate from Debt Conciliation Board before 
Civil Court—Latter staying proceedings—Power 
of Court to confirm sale. 

The jurisdiction of the Collector, when execu¬ 
ting a Civil Court decree under Ss. 68 and 70, C. 
P. Code, is derived from the Civil Court, and 
when that Court directs a stay of execution, the 
Collector is deprived of his jurisdiction to pro¬ 
ceed further, and the order of stay can be avoided 
only by a reference to the Civil Court. It is not 
open to the Collector to proceed after the procee¬ 
dings have been stayed by the Civil Court from 
which the decree was transferred for execution. 
Where, therefore, after a sale by the Collector 
iut before its confirmation, the Civil Court, on 
production of a certificate from a Debt Concilia¬ 
tion Board under S. 21 of the C. P. Debt Concili¬ 
ation Act, orders a stay, the Collector is bound to 
stay his hands and has no power to proceed to 
confirm the sale. ( Greenfield . F.C.) Ganpatrao 
'V. Balmukund. 20 N.L.J. 242. 

--Ss. 68 and 72— Relative scope — Court’s 

.powers. 

S. 72 must be read as alternative to S. 68 and so 
Tead it only indicates the source of the authority 
of the Collector to exercise powers under Sch. 
Ill in local areas where the Local Government 
has not issued a notification under S. 68 . The 
■Civil Court has under S. 72 power to authorize 
the Collector exactly as the Local Government 
has it under S. 68 . The Civil Court cannot under 
>S. 72 exercise the powers of Collector under 
Sch. Ill due to the express provisions of Ss. 72 
(2) and 70 (2), (Niyogi, /.) Balaram Misra v. 
Manoo Singh. I.L.R. (1937) Nag. 261 = 167 1. 
C. 807=9 R.N. 214=A I.R. 1937 Nag. 41. 

-S. 68 —Sale by Collector—Insolvent judg¬ 
ment-debtor— Locus standi to appear and to be 
heard. See Provincial Insolvency Act, S. 28. 
20 N.L.J 179. 

--S. 68 —Scope—If controls S. 45, Madras 

-Court of Wards Act, See Madras Court of 
Wards Act, S. 45. (1937) 2 M.L.J. 540. 

-S 68 — Scope — Status of judgment-debtor 

as agriculturist — IVh-n to be considered — 
Material date—Compromise agreeing to give up 
plea as to status—Order for sale—Subsequent 
claim for transfer of proceedings to Collector — 
If barred—Duty of Court. 

Under S. 68 , C. P. Code a Court is bound to 
transfer execution proceedings to the Collector 
if it finds that at the date of the order for sale 
the judgment-debtor or any one of several judg- 
<ment-debtors (when there are more than one) is 
an agriculturist. The date at which the status of 
the debtor is to be considered is the date on which 
the order for sale is passed. If on a date prior to 
the order for sale the judgment-debtor agrees 
under a compromise to give up his contention re- 
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1 garding his status, he cannot be regarded as 
having waived his right to claim the transfer of 
the proceedings to the Collector, after the order 
for sale is passed, if he could prove that on the 
date of the order for sale he was an agriculturist. 
But if the judgment-debtor fails to put forward 
his contention that he is an agriculturist to claim 
transfer of proceedings to the Collector when he 
is given notice under O. 21, R. 66 for settlement 
of the terms of the proclamation, and the Court 
makes an order for sale and issue of proclamation, 
that order becomes binding on the judgment- 
debtor and conclusive unless he takes steps to 
appeal from that order and get it set aside. It is 
not open to him subsequently after the lapse of a 
long time to claim a transfer to the Collector. 

( Lokur, J .) Mahadeo Sunder Mehta v. Khan- 
derao Sitaram 186 I.C. 61 = 12 R.B. 290=41 
Bom. L.R. 1166=A.I.R. 1939 Bom. 526. 


~ S. 68 —Transfer to Collector for execution 
—Effect—Objection to sale—To which Court to 
be made. See C. P. Code, Ss. 47 and 68 — Execu¬ 
ting Court. 1938 O.W.N. 758. 

•Ss. 68 and 70— U. P, Rules, R. 3— Execu¬ 


tion of mortgage decree sent to Collector—Sale of 
property — Application by judgment-debtor to 
Court before confirmation under Agriculturists 9 
Act—Order of Court staying sale proceedings — 
Confirmation of sale by Collector in contravention 
of order of Court — Legality. •; 

An application for execution of a mortgage 
decree for sale was sent to the Collector under 
S. 68 , C.P. Code, the property being such as could 
be sold only by the Collector under that section. 
The Assistant Collector to whom the Collector 
delegated the power of sale held the sale* but 
before it was confirmed by the Collector, the 
judgment-debtor applied to the Court which 
passed the decree under S. 5 of the U. P. Agri¬ 
culturists’ Relief Act praying for reduction of 
interest and for an order for the payment of the 
decree amount in instalments and also for recall 
of the proceedings from the Collector. The 
Court thereupon sent an order to the Collector 
staying further proceedings for confirmation of 
the sale. The Collector, however, confirmed the 
sale in spite of the order either in disregard or in 
ignorance of that order. ..I 

Held, that the order for stay passed by the 
Court was in effect an order recalling the pro* 
ceedings under R. 3 of ‘ the U. P. Government 
Rules in respect of sale of agricultural land by 
the Collector, and that the Collector on the 
making of that order ceased to have jurisdiction 
to sell or to confirm the sale already held. The 
order of confirmation of the sale consequently 
did not confer any right on the auction-purchaser. 

(Niamatullah and Bennet, JJ.) Kadhey v. 
MurtazaAli. I L.R. (1937) All. 766=1937 A. 
L.J. 723=1937 R.D. 365=171 I.C. 359=10 K-A. 
256=1937 A.L.R. 825=1937 A.W.R. 608=A.I. 
R. 1937 All. 550. . 

-S. 70— Duty and functions of Collector 

Sale confirmed—Subsequent compromise between 
decree-holder and judgment-debtor in face oj 
appeal by latter — Procedure—Duty of Collector 
Collector leaving judgment-debtor in possessto~ 
and referring decree-holder to Civil 
priety of — C. P. Revenue Book Circular, Voh 

III-8 . 
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The function of the Collector on receipt of a C 
Form issued by the Civil Court according to the I 
rules prescribed under the C. P. Code and in the j 
C- P. Revenue Book Circular, Vol. 2—III 8 , is 
either to execute it by sale of the land attached 
or to realise the amount due under the decree by 
a lease or similar arrangement. It is beyond his J 
function, when the sale is closed and the auction 
confirmed to entertain a compromise relating to 
the sale. If after the confirmation of the sale; 
and in face of an appeal to be filed by the judg- , 
ment-debtor regarding the sale, the decree-holder 
and the j udgment-debtor enter into a compromise 
the Collector must either give effect to the com¬ 
promise or to give effect to the sale certificate 
issued by him and place the decree-holder 
in possession. He cannot leave the case 
incomplete, leave the judgment-debtor in 
possession and refer the decree-holder to the 
Civil Court to seek his remedy for the fulfilment 
■of the compromise. ( Burton, R.M.) Gangadhar 
Krishna Kao v. Anandrao. 20 N.L.J. 93. 

-Ss. 70 and 9— Revenue Manuel, Rr, 998 and 

1011— Order of Commissioner setting aside sale 
on grounds not covered by rules—Jurisdiction of 
Civil Court. 

Where a decree is transferred to the Collector 
for execution under S. 68 , C. P. Code, the juris¬ 
diction of the Collector and the Commissioner to 
confirm or set aside a sale is restricted by Rr. 998 
and 10 1 1 of the Manual of the Revenue Depart¬ 
ment. If therefore the Commissioner in an 
appeal from the order of the Collector sets aside 
the sale on a ground which is not provided for by 
any of the rules, the order of the Commissioner 
is without jurisdiction and is subject to adjudica¬ 
tion by the Civil Court under the general provi¬ 
sions of S. 9, C. P. Code. The cognizance of the 
suit by the Civil Court is not barred by Cl. 3 of 
R. 998. ( Thomas and Zia-ul-Hasan, JJ.) Ram 

Chandra v. Makhdoom Singh. 172 I.C. 655 = 
1938 O.L R 21=1938 O.W N. 40=1938 O.A. 
26=10 R.O. 193=A I.R. 1938 Oudh 62. 

•-S. 70— Sale by Collector—Acceptance of bid 

after receipt of order of High Court staying pro¬ 
ceedings — Validity — Cancellation — Legality. 

Where a Collector accepted a bid after the 
receipt of the order of the High Court staying 
proceedings, the acceptance is in contravention of 
the order of stay and as such its cancellation is 
•quite legal. ( Roughton , F.C.) Seth Balkri>hna 
v. Goverdhanlal. 1938 N.L.J. 120. 

-S.70(l)— Rules framed under by C. P. 

Government R. 11 (ii)— Procedure to be followed 
after bid — Collector, if can ignore last bid and 
hold informal sale himself. 

Rule 11, Cl. (it) of rules framed by the C. P. 
Government under S. 70.(1), C. P. Code, requires 
the Tahsildar who conducts the sale to adjourn 
it to the Collector before the final bill is accepted. 
It is meant to secure the approval of the Collec¬ 
tor. It is meant to secure the approval of the 
Collector. But this does not authorise the Collec¬ 
tor, when he does not accept the last bid, to hold 
an informal sale for the disposal of the property. 
If he wants to obtain fresh bids, the procedure 
laid down for holding sales ought to be followed. 

( Burton , F.C.) Narayan v. Keshaosa. 1938 N. 
L.J. 105. 

--S. 70 (1)—Rules framed under R- 13 (C P. 

Government)—Authority to refer to Civil Court 

Q.. D .—73 
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Limits. See C. P. Code, S. 47— Question Rela¬ 
ting to Satisfaction of Decree. A. I.R. 1938 
Nag. 49. 

-S. 70 (c)— Rules framed under (C. P .)— 

R. \6—Scope and extent of power to revise. 

In respect of the execution of decrees transt er¬ 
red to the Collectors, the power to revise is vested 
in the Financial Commissioner’s Court under 
R. 16 of the rules framed by the Governor in 
Council under S. 70, C. P. Code. It limits the 
power of revision to such matters as are provided 
for in S. 115, C. P. Code. ( Greenfield , F.C.) 
Sitaram v. Ratanlal. 1938 N.L.J. 262. 

-S. 72— Applicability—Conditions of. 

The intervention of the Collector contemplated 
by S. 72 is a preliminary requisite to the applica¬ 
tion of that section. S. 72, however, can only be 
applied in cases where the land is saleable. W here 
the land is protected from sale by a special enact¬ 
ment, S. 72 can have no application. ( Middleton , 
J.C. and Almond, A.J.C.) Jf.tha Nand v. Khuda 
Bakhsh. 161 I.C. 628=8 R. Pesh. 176=A.I.R. 
1936 Pesh. 90. 

-S 72—Applicability—Land prohibited from 

sale by S. 16 of Bundelkhand Land Alienation 
Act. .S>e C. P. Code, S. 51 (e). 1938 A.L.J. 444 
(F.B.). 

-Ss. 72 and 73 - Application by a decree- 

holder for temporary alienation of judgment- 
debtor’s land , referred by Court to Collector — 
Another decree-holder applying to Court fdr rate¬ 
able distribution in temporary alienation, before 
Collector made his proposal—Proper course to be 
adopted by Court. 

Where a decree-holder took out proceedings in 
execution of his decree and applied for a tempo¬ 
rary alienation of the land of the judgment-debtor 
and the executing Court granted the application 
and referred the matter to the Collector for 
suggesting the period for which temporary ali¬ 
enation could be effected, and before the Collector 
made his proposal, another decree-holder took 
out proceedings in his own decree and applied 
under S. 73, C. P. Code, for “rateable distribu¬ 
tion” in the temporary alienation, the proper 
course for the Court is to refer that application 
also to the Collector and to ask him to suggest a 
method of temporary alienation which will 
provide as far as possible for the satisfaction of 
both the decrees. An order sanctioning a tem¬ 
porary alienation of the judgment-debtor’s land 
in favour of the former decree-holder alone in 
full satisfaction of his decree is erroneous and 
cannot be sustained. {Tek Chand, J.) Bhana 
Ram Hari Kishan v. Bhagwan Singh. 169 I. 
C. 511=10 R.L. 18 

--Ss 72 and 36— Execution proceedings — 

Farming of land belonging to judgment-debtor — 
Power of Civil Court—Order making lease money 
Payable in instalments — Enforceability. 

A Civil Court is competent in execution pro¬ 
ceedings to grant a farm of the land of a judg¬ 
ment-debtor belonging to an agricultural tribe. 
If the Court in granting such a lease makes the 
lease money payable by instalments, it might be 
said that the Court has acted in an unwise or 
indiscreet manner by not demanding the entire 
lease money at once but it cannot be said that the 
Court has passed an order which it had no juris 
diction to pass. Such an order is not illegal or 
without jurisdiction to pass. Such an order is 
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not illegal or without jurisdiction and the provi¬ 
sions of S, 36 apply to the case and the Court can 
enforce payment of the lease money by applying , 
the provisions of the Code relating to execution ' 
of decrees. A.I.R. 1920 Lah. 456. Foil. ( Addison i 
and Abdul Rashid. //.) Punjab National Bank, 
Amritsar v. Shamsher Singh. 166 I.C. 391=9 
R.L. 369=38 P.L.R. 936=A.I.R. 1936 Lah. 696. 

-—S. 72— Powers of Collector. 

The Collector has no authority to suggest satis¬ 
faction of the decree in part by transfer of certain 
debts from the judgment-debtors to the decree- 
holders, or that mortgagee rights should similarly 
be transferred to the decree-holder. He has also 
no right to compel the decree-holder himself to 
take the lands on lease at a valuation fixed by the 
Collector. ( Almond , A.J.C.) Makhan Singh v. 
Roshan Lal. 160 I.C. 571=8 R. Pesh. 121=A. 
I.R. 1936 Pesh. 14. 

-S. 72— Scope—Lease of property for teryn 

of years in satisfaction of decree—Power of Court 
to authorise Collector to grant. 

S. 72, C. P. Code, clearly empowers the Court 
to authorize the Collector to grant a lease of the 
property for a term of years in full satisfaction 
of the decree. ( Sulaiman, C.J. and Bennet, J.) 
Basorf. Singh v. Sant Kumar. 1937 A.W.R. 
686=1937 A.L.J. 801=1937 A LR. 905=10 R. 
A. 338=171 I.C. 903 = 1937 R D. 422=A.I.R. 
1937 All. 699. 

-S. 72—Scope and effect of—Powers of 

Court—S. 68 . See C. P. Code, Ss. 68 and 72. A. 
I.R. 1937 Nag. 41. 

-S. 73. 

Agreement- 

Appeal. 

Applicability. 

Assets. 

Charge. 

Costs of realization. 

Crown debts. 

Order under if judicial. 

Receipt of assets. 

Right under. 

Same judgment-debtor. 

-S. 73 —Agreetnent — Construction — Money 

decree-holder and mortgage decree-holder agree¬ 
ing to sale in execution of money decree and to 
rateable distribution at the time of sale—Rights 
of mortgage decree-holder. 

There were three decrees against the same 
judgment-debtors, one, a simple money decree 
and the other two, decrees for sale based on 
mortgage. Tn the course of execution proceed¬ 
ings, the money decree-holder and one of the 
mortgage decree-holders agreed as follows:— 
“Sale proceedings be carried out in the execution 
case of money decree-holder and in the remaining 
two executions, at the time when sale takes place, 
rateable distribution be made.” 

Held, that the reasonable interpretation to be 
placed upon the agreement was that when the sale 
took place in execution of the money decree, the 
mortgage decree-holder would be entitled to the 
same interest in the proceeds of the sale of the 
property mortgaged with him as he had in the 
property sold, in accordance with S. 73 (1) 
proviso ( b ), C. P- Code. (Srivastava, Ag. C.J. and 
Smith, J.) Brij Mohan v. The Deputy Commis¬ 
sioner, Partabgarh. 166 I.C. 714=9 R.O. 333 


C . P. CODE (1908), S. 73. 

=1937 OW.N. 127=1937 
1937 Oudh 270. 


O.L.R. 42=A.I,R. 


~ S. 73— Appeal—Order between rival decree- 
holders. 

If an order is made under S. 73 it is an order in 
execution proceedings and not a decree, being 
between two rival decree holders and is therefore 
not appealable, the judgment-debtor being not 
concerned with the dispute. ( Ram Loll, J.) 
Fateh Din v. Divvan Chand. 181 I.C. 22=11 
R.L. 761=A.I.R. 1938 Lah. 801. 


“ S. 73 Applicability—Absence of applica¬ 
tion by decree-holder—Older for distribution — 
Legality. Sec C- P. Code, O. 21, R. 48 and Ss. 73 
and 151. 1940 Rang.L.R. 421. 

-S. 73 — Applicability — Application for 

execution “struck off" as inlructuous, but attach¬ 
ment kept pending—-If pending—Right of decree- 
holder to rateable distribution of assets received 
subsequently. See C. P. Code, O. 21, R. 59. iI.L. 
R. (1938) Nag. 346. 


-S. 73— Applicability—Attachynent before 

judgment followed by decree under O. 12, R. 6— 
Court calling for amount froyn custody Court to 
pay same to decree-holder—Subsequent suit and 
attachment before judgment of same amount by 
ayiother creditor — Decree—Application by latter 
for payment—Relative rights—First decree-holder 
—If solely entitled by reason of assignynent or 
charge in his favour. 

In a suit for recovery of Rs. 451, from the 
defendant, the plaintiff A, applied for attach¬ 
ment before judgment of a sum of Rs. 1,000lying 
to the credit of the defendant in a Magistrate's 
Court, being the amount awarded to him out of 
the fine imposed on an accused in a defamation 
case instituted by the defendant. The suit was 
fixed for 18-12-1929, on which date the defendant 
through his Counsel admitted the claim of the 
plaintiff and stated that the sum of Rs 451 might 
be sent for out of the amount of Rs. 1,000 attach¬ 
ed by the plaintiff and paid to the plaintiff in 
satisfaction of the decree passed or to be passed 
that day. The Court recorded an order, that 
same day, under O. 12, R. 6, C. P. Code, decreeing 
the claim and requisitioning the amount of 
Rs. 451 from the Magistrate's Court for payment 
to the plaintiff A. The requisition was sent but 
the money was not however received before 
30-1-1930. In the meantime another creditor of 

the same defendant, B, sued the defendant for 
recovery of Rs. 1010, on 20-12-1929, and obtained 
an order for attachment of the very same 
Rs. 1,000 lying to the credit of the defendant m 
the Magistrate’s Court, B’s suit was eventually 
decreed, and he applied for execution of the 
decree and claimed payment of the amount or 
Rs. 451, held by the Court, but A objected to the 
payment of Rs. 451, which, he claimed, belonged 
solely to him. 

Held , that A acquired an absolute interest to 
the sum of Rs. 451, which was requisitioned from 
the Court of the Magistrate on 18-12-1929, an 
that the second creditor B did not acquire any 
interest by taking out an attachment u ”. d L*_ r 
subsequent order after the defendant-deD 
ceased to have any interest left in that. amou, J 
S. 73, C. P. Code, did not apply and there couia 
be no rateable distribution of the amount. 
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Per Niamatullah, /.—Though the attachment 
before judgment would not create any interest in 
favour of the attaching creditor, the declaration 
of the defendant made on 18-12-1929 and given 
effect to by the Court attaching the amount 
amounted to an assignment of the said amount 
of Rs. 451 in favour of creditor A, the validity of 
which was in no way affected under S. 64, C. P. 
Code, by reason of the pendency of his own 
attachment; and the assignment having been in 
satisfaction of the suit claim, and requiring, as 
it did, no particular form or words, conferred an 
absolute right on A. Even if the declaration of 
the defendant he held not to amount to a legal 
assignment, A certainly acquired a charge which 
give him the same right at law. 

Per Sulaitnan, C.J .—An oral assignment of a 
debt was legally valid. Though it might be diffi¬ 
cult to hold that there was an out and out assign¬ 
ment, the intention of the judgment-debtor was 
to give the sum to his creditors], who was conse¬ 
quently entitled to the payment of it as against B. 

( Sulaitnan, CJ and Niamatullah, /.) Ram 
Govinp Pandey v. P.rit Ratan Das. 169 I.C. 
836=1937 A.LR. 594=10 RA 74=1937 A. 
L.J. 348=1937 A.W.R. 284=A.IR. 1937 All. 
424. 

- S. 73 and O 21, R. 18— Applicability and 

relative scope—Attachment of decree — Judgment- 
debtor under attached decree holding cross-decree 
against holder of such decree — Set-off — Proce¬ 
dure. 

S. 73, C P. Code, which in general provides 
for rateable distribution between a number of 
decree-holders only applies when two or more 
decree-holders execute their decrees against 
other properties of the judgment-debtor; but 
when a decree-holder desires to execute his 
decree by attaching in execution a decree obtain¬ 
ed by his judgment-debtor against another per¬ 
son, and that other person has a cross-decree 
against the holder of the attached decree, the 
provisions of O. 21, R. 18, come into play and a 
set-off has to be allowed. S. 73 does not come 
into play in such a case. ( Bennet , /.) Girdhar 
Das v. Triloki Nath. 174 I.C. 53=1938 A.L.R. 
224=10 R A. 536=1938 A.W.R. (H.C.) 3=1937 
A.L.J. 1371=A.I.R. 1938 All. 130. 

-S. 73— Applicability—Attachment of same 

decree for .money by several decree-holders — 
Attachment effected prior to deposit of money 
under attached decree—Right of rateable distri¬ 
bution— 0. 21, R. 53 (2)— Effect. 

If more persons than one holding a decree 
against the same judgment-debtor attach one and 
the same decree obtained by the judgment-debtor 
against snoihei telore the money due under the 
attached dc-ciee is deposited in Court by the 
judgment-debtor of the attached decree, i.e., 
before the assets are paid into Court, the provi¬ 
sions of S. 73. C. P. Code, are attracted, and the 
assets after the deduction of the costs of realisa¬ 
tion are to be rateably distributed among the 
several decret-htlc’ers. Ti e decree-holder who 
starts the first execution cam ot claim the benefit 
of the entire anoi nt deposited by reason of 
O. 21, R. 53 (2). which rule contemplates only 
cases where a decree for ir.orey is attached by a 
sole decreed older. ( Nasttn Alt and Edgley, JJ.) 
Jagabandhu Roy v. Jagabandhu Saha Sardar. 
40 C.W.N. 1249. 


C. P. CODE (1908), S. 73. 

—-S. 73—Applicability—Attachment under 

prior decree—Later decree against same decree- 
holder and attachment of same property—Sale 
under later decree—Procedure—Duty of Court 
to rateably distribute assets—Executing Court 
allowing later decree-holder to set-off sale price 
—Propriety—Effect on sale Sec C P. Code, 
O. 21, Rr. 72 and 90. 17 Pat.L.T. 847. 

-S. 73- Applicability — "Before the receipt 

of such assets"—Effect on—Application for 
rateable distribution on same day as deposit of 
sale proceeds — Sufficiency. 

Before rateable distribution can be ordered to 
an applicant it must be found as a fact whether 
the application was made before or after the 
deposit of sale proceeds. It is not enough if the 
application is made on the same day as when the 
sale proceeds are deposited into Court. It cannot 
be assumed from that that the application was 
made prior to the deposit. ( Venkataramana 
Rao.J) Ramayya v. Rangaraju. 1937 M.W. 
N 239=45 L.W. 501 = 170 I.C. 883=10 R.M. 
253=A I.R. 1937 Mad. 504=(1938) 1 M.L.J. 
325. 

-S. 73— Applicability — Conditions—Execu¬ 
tion application—If must be pending on date of 
rateable distribution. 

Where persons holding decrees against the 
same judgment debtor have applied for execu¬ 
tion and for rateable distribution prior to the 
receipt of assets by the Court executing the 
decree, S. 73 is complied with, and it becomes the 
duty of the executing Court to see that rateable 
distribution of the assets is effected. The fact 
that the execution applications of some of the 
applicants for rateable distribution are dismissed 
for default later, i.e., before the rateable distri¬ 
bution is actually effected is immaterial and does 
not deprive them of their right to such distribu¬ 
tion. ( Khaja Mohammad Noor and Madan, JJ.) 
Bimala Nanda Tarakatirtha v. Dhirendra 
Nath Chandra. 167 I C. 613=9 R P. 418=3 
B.R. 307=17 Pat.L.T. 855=A.I.R. 1937 Pat. 
92. 

-S. 73 — Applicability— Cross-decrees— 

Executability of smaller decree in the presence 
of larger decree. See C. P. Code, O. 21, R. 18. 
1937 A.W.R. 441=A.I.R. 1937 All. 422. 

- S.73— Applicability—Decree against Hindu 

co-parcener—Attachment of undivided share — 
Death of co-parcener—Sale of share in execution 
after death—Application for rateable distribu¬ 
tion by other decree-holders without prior attach¬ 
ment of share of co-parcener — Maintainability. 

Where a creditor has obtained a decree against 
a Hindu co-parcener and attached his undivided 
interest in the joint family property during his 
lifetime, and the undivided interest is sold in 
execution after the death of the co-parcener- 
judgment debtor, other creditors who have 
obtained decrees against the same co-parcener 
but have not obtained attachment of the undivid¬ 
ed interest during his life time cannot claim 
rateable distribution under S. 73, C. P. Code, 
from out of the sale proceeds. The assets realis¬ 
ed by the sale are liable to rateable distribution 
only among such creditors as have attached the 
co-parcener’s share during his lifetime in execu¬ 
tion of their decrees against him. ( Divatia,J .) 
Urban Co-operative Bank, Ltd. v. Honavar 
Havik Co-operative Bank, Ltd. I.L.R. (1940) 
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Bom. 146=188 l.C. 433=13 R.B. 9=42 Bom.L 
R. 218=A.I.R 1940 Bom. 190. 

——S. 73— Applicability — Decree against Hindu 
father preceded by attachment of entire joint 
family property—Subsequent insolvency of father 
—Subsequent suit against father and sons with 
leave of Insolvency Court—Attachment of sons’ 
shares — Decree — Execution—Sale of sons’ shares 
—Application by prior decree-holder for execu¬ 
tion sale of entire family property and application 
for rateable distribution—Maintainability—Effect 

of insolvency. . 

5 a Hindu and his three sons constituted an 

undivided Hindu family. The respondent sued 
S alone, got an attachment before judgment of 
all the joint family properties of 5 and his sons 
and in due course got a decree on 12 7 1933. 

In November 1933, i was adjudicated an insol¬ 
vent. Subsequently the petitioner with the leave 
of the Insolvency Court sued both 5 and his sons, 
e ot an attachment before judgment of the shares 
of S’s sons in the joint family property on 

a _? 1033 and in due course got a decree as sued 

for on 21 —3—1934. On 31—7—1934 he applied 

•to execute his decree by sale of the son’s shares 
and the sale proceeds were realised and deposited 
• Tmirt on 19—4—1935. Meanwhile the respon¬ 
dent applied on 13—3—1935 to execute his decree 
bv sale of the entire family properties which he 
■had attached before judgment, and applied for 
rateable distribution from out of the assets 
realised in the execution sale held under, the 

decree of the petitioner. . 

Held, that though the respondent might not be 
• entitled to sell the interest of S' without leave of 
the Insolvency Court, he could sell the shares of 
his sons, which could.not be regarded as the pro¬ 
perty of S, and the Official Receiver could not 
sell the shares of the sons because of the attach¬ 
ment before judgment. The fact that the res¬ 
pondent prayed for attachment and sale of the 

'entire family properties did not take away his 
right to sell the son’s shares, and he was there¬ 
fore entitled to rateable distribution, the decrees 
being in law against the same judgment-debtor, 
(Venkaiaramana Rao, J.) Palaniappa Chettiar 
v Palani Goundan. 165 l.C. 664 (2)=1936 M. 
W.N. 1142=9 R.M. 286=44 L.W. 615=A.I.R. 
1936 Mad. 948=71 M.L.J. 541. 

__—S. 73 — Applicability — Decree of Small 

Cause Court — Execution—Court of Small Causes 
attaching salary of judgment-debtor and realizing 
money—Other decree-holders subsequently apply¬ 
ing to High Court for execution—Attachment of 
salary—Garnishee sending monthly instalment to 
High Court—Former decree-holder applying to 
High Court for rateable distribution—Right of. 

Certain decree-holders applied for execution 
of decree in a Court of Small Causes, their 
decrees being of that Court. The Small Cause 
Court attached the salary of the judgment-debtor 
and money was actually being realized by the 
-Court. Subsequently other decree-holders hold¬ 
ing decrees against the same judgment-debtor, 
having applied to the High Court for execution 
lay attachment of the salary of the judgment- 
debtor, the garnishees began to send the monthly 
instalments to the High Court and discontinued 
sending instalments to the Small Cause Court. 
Thereupon the decree-holders executing their 
decrees in the Court of Small Causes filed their 
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application for execution in the High Court. It 
was contended that they were not entitled to 
rateable distribution with regard to money 

received prior to their applications being received 
in the High Court. 

Held , that the decree-holders were entitled to 
rateable distribution along with other decree- 
holders in all the money received in the High 

Court hy attachment of the salary of the judg- 

ment-debtor. ( Lobo, J.) Hindu Co-operative 

Bank v. Mahadeo Kalianji. 177 l.C. 195=11 

R.S. 51=AJ.R. 1938 Sind 175. 

—S. 73—Applicability — Distribution of 

attachable portion of salary of judgment debtor 

—Decrees in suits before 1st June, 1937 and after. 

P lCode, s 60 (1) (0 AND S. 73. 1939 A. 
M.L.J. 157. 

S. 73— Applicability—Execution application 
—Court granting time to judgment-debtor and 
dismissing petition—If a judicial termination of 
the application — Application, if pending and 
entitles decree-holder to claim rateable distribu¬ 
tion. 

Where in pursuance of an execution applica¬ 
tion the judgment-debtor is arrested and brought 
to Court, but is released at his request for the 
grant of time to pay off the decree amount on 
furnishing security, a formal order dismissing 
the execution petition cannot be taken to be a 
judicial order legally or validly disposing of the 
execution application, but has to be regarded 
only as an order for administrative or statistical 
purposes. The execution application most there¬ 
fore be deemed to be still pending for purposes 
of S. 73, C. P. Code, in spite of the grant of time 
to the judgment-debtor and in spite of the dis¬ 
missal orders. The decree holder would there¬ 
fore be entitled to claim rateable distribution on 
the basis of that application in the case of a sale 
and realisation of assets at the instance of 
another decree-holder brought about subsequent 
to the dismissal. ( Pandrang Row, J.) Ramana- 
than Chettiar v Alaganan Chettiar. 163 l.C. 
209=8 R.M. 1117=1936 M W.N. 223=43 L.W. 
703=A.I.R. 1936 Mad. 437=70 M.L.J. 683. 

-S. 73—Applicability—Execution of award 

under Bombay Co-operative Societies Act—Right 
to rateable distribution. See Bombay Co-opera¬ 
tive Societies Act, S. 59 (1) ( b ). A.I.R. 1938 
Sind 157. 

-S. 73—Applicability—If subject to S. 63. 

See C.P. Code, Ss. 63 and 73. 40 C.W.N. 1307. 

—-S. 73— Applicability — Pendency of execu¬ 

tion application—If condition precedent — Dis¬ 
missal of execution application but attachment 
kept alive—If sufficient. 

A Court has power to dismiss an execution 
application and to continue the attachment 
Hence merely because the Court after dismissing 
the application, orders the attachment to con¬ 
tinue, it cannot be said that the application is 
pending. The following order was passed on an 
application for execution : ‘“Sale notice not serv¬ 
ed. Case struck off as wholly infructuous at the 
instance of the decree-holder. House ^shall 
remain under attachment for three months’. 

Held, that the application must be held to have 
been dismissed and not merely adjourned to a 
future date. Hence the application could not oe 
deemed to be pending for purpose of claiming 
rateable distribution. ( Pollock , J.) Gulabchani> 


ii6i 

C. P. CODE (1908), S. 73. 

v. Dongarmal. 168 I.C. 475=9 R.N. 257 (1) = 
A.I.R. 1936 Nag. 277. 

- S. 73— Applicability — Sale by Collector 

during Civil Court vacation—Application to Court 
after re-opening—Right to rateable distribution. 

In execution of the decree of A, property was 
sold by the Collector during Civil Court vacation. 
On the reopening day of the Court one B, who 
had a decree against the same judgment-debtor, 
applied for rateable distribution with A. It was 
contended on behalf of A that as the assets were 
already realized during the vacation and as B's 
application was not made before the realization 
of the assets, it was not maintainable. On behalf 
of B it was contended that the application for 
execution filed by B when the Civil Courts 
reopened, must be deemed to have been filed 
before the realization of assets in the vacation. 
For this reliance was placed on S. 10, General 
Clauses Act, 

Held, that there was no prescription of a 
certain day or a certain period. All that S. 73 
prescribes is that there must be an application 
for execution before the assets are received. 
Hence S. 10, General Clauses Act, will not help B, 
nor will any section of the Limitation Act as no 
question of limitation was involved; the assets 
having been received prior to the application 
made by B, B was not entitled to rateable dis¬ 
tribution. ( Pollock,J.) Narhah Gopal Komti 
v. Laitanu Punjati Bhoi. I.L.R. (1937) Nag. 
420=9 R.N. 237 (2) = 168 I.C. 158=A.I.R. 1937 
Nag. 16. 

-—S. 73— Applicability-—Subsisting execution 

application at time of receipt of assets—If neces¬ 
sary. 

The meaning of S. 73 must be that there should 
be a subsisting application for execution at the 
time when the assets are received. ( Pollock , J ) 
Narhar Gopal Komti v. Lahanu Punjaji Bhoi 
I.L.R. (1937) Nag. 420=9 R N. 237 (2)=168 
I.C. 158=A I.R 1937 Nag 16. 

-S. 73 and 115 and O. 22, Rr. 8 and 12 and 

Provincial Insolvency Act, S. 28 —Application 
for rateable distribution of assets — Maintainabi¬ 
lity—Interference in revision when other remedies 
open — Jurisdiction. 

Where an insolvent after adjudication and 
before discharge presented an application for 
rateable distribution in execution of a decree 
obtained by him prior to the insolvency, on the 
question as to the maintainability of the appli¬ 
cation by him. 

Held, that the application was competent. 68 
M.L.J. 392, Foil. 

Held, also that a revision lay to the High 
Court. 49 M.L.J. 753; 19 M.L.J. 307: 32 Mad. 
334, Ref. ( Abdur Rahman, J.) Sankaranara- 
yana Aiyar V. Yegnalakshmi Ammal. 183 I.C. 
576=12 R M. 332=48 L.W 807=1938 M.W N. 
1247=A.I.R. 1939 Mad. 196=(1938) 2 M.L.J. 
1001. 

-S. 73— Assets — Amount deposited by judg¬ 
ment-debtor under O. 21, R. 89— Liability to 
rateable distribution. 

Obiter. —A deposit made by a judgment-debtor 
for the purpose of setting aside an execution 
sale under O. 21, R. 89, C. P. Code, is an asset 
liable to rateable distribution under S. 73, C. P. 
Code, 40 C- 619, Doubted. (S'. K. Ghose and 
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Edglcy , JJ.) Chittagong Urban Co-operative 
Bank, Ltd. v. The Indi Burma Trades Bank, 
Ltd. 176 I C. 607 = 11 R.C. 132=42 C.W.N. 840 
=A.I.R. 1938 Cal. 521. r , 

-S. 73—"Assets”—Meaning of—If confined 

to those realised by sale or otherwise in execution 
of decree. 

The word “assets” in S. 73 is not confined to 
those only which were realised by sale or other¬ 
wise in execution ot a decree". Money realised by 
sale of attached property for arrears of revenue 
is available for rateable distribution, Where a 
decree-holder attaches property in execution 
of his decree but part of attached property is 
sold for arrears of revenue and the amount 
realised by such sale, over and above the arrears 
due, is attached by another decree-holder, the 
decree-holder attaching the property can follow 
the money realised by sale as the attachment of 
the property by him continues and fastens itself 
on to the money in spite of sale. Such decree- 
holder can therefore apply for rateable distribu¬ 
tion in the money realised by sale. (Bose, 7.) 
ZUMBERLAL ChHOTEI.AL V. SlTARAM. I.L.R. 

(1937) Nag. 219=171 I.C. 371 = 10 R.N. 109= 
A.I.R. 1937 Nag. 80. 

-S. 73—"Assets”—Money paid by judgment- 

debtor for specific purpose of payment to parti¬ 
cular decree-holder—Liability to distribution. 

Where a judgment-debtor pays an amount into 
Court for a specific purpose, c.g., for pa>ment to 
a particular decree-holder for the purpose of 
postponing an execution sale, that cannot be 
regarded as assets held by the Court liable to 
rateable distribution under S. 73, C. P. Code. 
(Lokur, J.) Ningappa v. Adiveppa. 186 I.C. 
372=12 R.B. 324=41 Bom.L.R. 997=A.I.R. 
1939 Bom. 468. 

-S. 73- "Assets”—Preliminary mort¬ 
gage decree obtained by judgment-debtor 
Attachment by holder of money decree — Attach¬ 
ing decree-holder obtaining final decree for sale 
and'bringing properties for sale—Sale proceeds -— 
If assets available for distribution—Right of 
rival money decree-holder against mortgagee 
(judgment-debtor) to rateable distribution. 

A preliminary mortgage decree obtained by a 
person is his asset or property ; if the holder of 
a money decree against such person attaches the 
preliminary decree and is allowed to proceed on 
the mortgage action, and in due course obtains a 
final decree for sale and brings the mortgaged 
properties to sale in execution of the final decree 
as attaching decree-holder, another money- 
decree-holder of the judgment debtor (mort¬ 
gagee^ holder) can claim and is entitled to rate¬ 
able distribution under S. 73, C. P. Code, from 
out of the sale proceeds. The method by which 
the attaching decree-holder comes to execute the 
mortgage decree of his judgment-debtor is only 
a method of procedure. The decree is an asset 
of the judgment-debtor and its money equivalent 
after the various processes of the Court have 
been resorted to, would also amount to assets 
which would still remain the property of the 
judgment-debtor available for distribution among 
the holders of decrees against that same judg¬ 
ment-debtor. (Wort and Varma, JJ.) Debi Bux 
v. Rameshwar Prasad Narain Singh. 172 I.C. 
195=1937 P.W.N. 823=10 R.P. 305=18 Pat.L, 
T. 817=A.I.R. 1937 Pat. 651. 
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- - S. 73—“ Assets held by a Court "— Meaning 

°T—-Money deposited in Court by surety for 
judgment-debtor by tc ray of security in respect of 
sj°y °f execution of ex parte decree —Ex parte 
decree set aside—Fresh decree passed after re¬ 
trial—Application for execution—Right of other 
decree-holders to rateable distribution—Order of 
rateable distribution—Appeal—S. 47. 

S. 73, C.P. Code, does not apply to monies paid 
into Court in a suit when no question of execution 
arises. The expression “assets held by a Court" 
in the section means assets received in execution; 
and when the assets have been paid in for a 
specific purpose, they cannot be applied generally 
in exection so as to defeat the specific purpose. 
If a Court receives money on terms that it is to 
be applied for payment of the debt of A, it is clear 
that it cannot apply the money in payment of the 
debt of B. The Court cannot commit what would 
be in substance a breach of trust. The plaintiffs 
who held an ex parte decree against the defen¬ 
dant applied to execute it. The defendant asked 
for a stay of execution and the Court granted a 
stay on condition that he gave security. The 
defendant produced a surety who executed a 
surety bond for a sum of Rs. 3,400, agreeing that 
the defendant should submit to and discharge his 
liabilities on the decree or order which decree or 
order would be passed. He also undertook that 
if the defendant failed to act accordingly the 
surety could himself pay into Court the sum of 
Rs. 3,400. The ex parte decree was subsequently 
set aside, but on re-trial the Court passed a 
decree in favour of the plaintiffs. On an applica¬ 
tion by the latter for execution the surety 
deposited the sum of Rs. 3,400 into Court. Two 
other persons who had obtained decrees against 
the same defendants in other suits long after the 
stay of execution in respect of the plaintiff's 
decree applied for rateable distribution out of 
the sum of Rs. 3,40(1 . , , 

Held, that the Court having received the 
amount on terms that the Court should apply it 
in payment of the plaintiff's debt, should not now 
apply the same in payment of somebody else’s 
debt as well as the plaintiff’s debt, and the amount 
of Rs. 3,400 deposited by the surety was not 
therefore assets subject to rateable distribution. 

Held further, that the question involved affect¬ 
ed not only the creditors inter se but affected the 
surety to a considerable extent and the judgment- 
debtor to a lesser extent, and an appeal therefore 
lay under S- 47. C. P. Code, read with S. 145, C.P. 
Code. ( Beaumont , CJ. and Sen, J.) Lalchand 
Radhakisan v. Ramdayal Ramnarayan.. I L.R. 
(1939) Bom. 133=181 I.C. 246=11 R.B. 331= 
41 Bom.L.R. 176=A.I.R. 1939 Bom. 112. 

- S. 73—“ Assets held by a Court **— Money 

paid under O. 21, R. 55— Liability to rateable 

distribution. 

Under S. 73, C. P. Code, rateable distribution is 
not confined to cases where the assets are realised 
by sale or by some other process of execution. 
The words of the section are wide enough to 
cover not only the money which the judgment- 
debtor is compelled to pay, but also money volun¬ 
tarily paid into Court by him to satisfy a decree 
under execution. The expression “assets held by 
a Court" obviously mean any fund in possession 
of a Court or its disposal which may be applied by 
it for the payment of a judgment-debtor's debt. 
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Money paid by a judgment-debtor under 0.21, 

R. 55, C. P. Code, though made for the satisfac¬ 
tion of a particular debt, is subject to rateable 
distribution under S. 73, where there are several 
decree-holders and when all the requirements of 

S. 73 are complied with, O. 21, R. 55 must be 
read subject to S. 73, and the judgment-debor 
cannot prevent rateable distribution by merely 
earmarking his payment for the benefit of one of 
the decree-holders. The assets are distributable 
by operation of law and there is nothing in law 
which would compel the Court to deal with 
them according to the wishes of the judgment- 
debtor. (Fad Ali and Manohar Lall. JJ.) Sat- 
narain Prasad v. Mahabir Prasad Chowdhury. 
18 Pat 404=183 I.C. 409=5 B.R. 914=11 R.P. 
137=1939 P.W.N. 242=20 P.L.T. 646=A.I,R. 
1939 Pat. 392. 

-—S. 73— Assets held by the 'Court' — Moneys 

received by Collector executing decrees sent to 
him for execution. 

Even though the Collector to whom the decree 
is transferred for further execution, by a Civil 
Court.^is not a Court, still in view of the duties 
of the Collector in this matter, though he is not an 
agent of such Court, the moneys received by him 
in execution of such decree are moneys received 
by him for and on behalf of such Court. The 
moneys so received, while they are in his hands, 
are “assets" held by such Civil Court. (Stone, 
C,J.) Jayanarayan v. Dhanraj. I.L.R. (1939) 
Nag. 285=173 I.C. 98=10 R.N. 276=A I.R. 
1938 Nag. 14. 

-Ss. 73 and 115— Assets held by the Court — 

Sum brought into Court by attachment in execu¬ 
tion by one of the decree-holders—Another decree- 
holder who had applied to execute, if entitled to 
rateable distribution—Refusal to order—If failure 

to exercise jurisdiction. 

Where a decree-holder by attachment in execu¬ 
tion of his decree brings into Court a sum of 
money, and another decree-holder who had 
already put in his execution application, seeks to 
obtain rateable distribution, a refusal to so rate- 
ably distribute the sum is a failure to exercise a 
jurisdiction, for the sum is an asset in the hands 
of the Court and the other requisite is also 
present, and hence should be set aside. (Wort, 
A.C.J. and Manohar Lall, J.) Jagdeo Sahu v. 
Bhimraj Bansidhar. 177 I.C. 269=4 B.R. 803 
=11 R.P. 138. 

-S. 73 and O. 21. R 48— Attachment of 

salary—Rateable distribution—If applies. 

The rule relating to rateable distribution 
applies to attachment of salary. No inference 
can be drawn from O. 21, R. 48, CP. Code, to the 
effect that the intention was to make an exception 
f rom that rule. Further O. 21, R. 48 cannot over¬ 
ride the substantive provision in the earlier 
portion of the Code, S. 73. (Ameer Alt, J») 
Hongkong and Shanghai Banking Corporation 
v. Paresh Lal Roy. I.LR. (1939) 1 Cal. 40— 
183 I.C. 444=12 R.C. 158=43 C.W.N. 169=A.l. 

R, 1939 Cal. 485. 

-S. 73— Charge—,Immovable property given 

as security—Creation of charge on such prop* y 
for decree-debt — Effect—Right of other deer - 
holders to rateable distribution out of sale P 

ceeds. 
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Where immovable property is given as security | 
and a charge is created on it in favour of the 
decree-holder concerned, the effect of that is 
something more than attachment; it makes the 
property and sale-proceeds applicable $olely in 
discharge of the particular judgment-debt in 
•question, and the sale proceeds are not liable to 
rateable distribution among other judgment- 
creditors. ( Mockett and Horwill, JJ.) Krishna- 
MURTHY AYYAR V. MUNISWAMl. 170 I.C- 15 = 10 

R.M. 189=1937 M W.N. 206=45 L W. 432= 
A.I.R. 1937 Mad. 531. 

-S. 73— Compliance with—Requisites — Ap¬ 
plication for rateable distribution — Necessity. 

S. 73, CP. Code, only requires that applications 
for execution should have been made to the 
Court. The Code does not provide for an appli¬ 
cation for rateable distribution. The duty of 
distribution is cast on the Court whenever more 
persons than one have applied for execution of 
decrees passed against the same judgment-debtor. 
The fact that a decree-holder claims payment of 
the whole amount to himself cannot deprive him 
of his right to a share, if that is all that he is en¬ 
titled to under the law. ( Varadachariar and 
Mockett, 77.) Somasunparam Chettiar v. 
Alamelu Ache 1937 M.W.N. 480. 

-S. 73— Construction — ‘ Decrees passed 

against the same judgment-debtor*—Separate 
decrees against father and sons, but executable 
against same estate. 

The language of S. 73 (1), C. P. Code, is clear 
and unambiguous and as it stands it is not possible 
to hold that a decree obtained against a father and 
a decree obtained after his death against his sons | 
upon a promissory note executed by them in res¬ 
pect to a debt of their father are ‘decrees passed 
against the same judgment-debtor’ within the 
meaning of the section, though both the decrees 
are executable against the same estate. ( Collister, 
J.) Lal Singh Nayal v. Jiwa Nand. 184 I.C. 589 
=12 R.A. 253=1939 A.W.R. (H.C.) 427=A I.R. 
1939 All. 545. 

-S. 73— Costs of realization — Goods attached 

by creditors remaining in possession of Nazir in 
premises occupied by judgment-debtor as lessee — 
Landlord's right to rent during period of occupa¬ 
tion as costs of relization. 

Where goods of a judgment-debtor attached by 
creditors remain in the possession of the Nazir in 
premises occupied by the judgment-debtor as 
lessee, and the lease is not terminated after the 
atachment, there is no privity between the Nazir 
and the landlord. But the landlord is entitled to 
claim the rent for the period during which the 
attached goods were kept in the premises as part 
of the costs of realization to be deducted from 
the sale proceeds before distribution to the credi¬ 
tors under S. 73. ( Tyabji, J.) Nusserwanji & 
Co. v. Royal Toyland. 187 I.C. 55=12 R.S, 217 
=A.I.R. 1940 Sind 17. 

-S. 73— Crown debts — Priority — Claim to at¬ 
tached property by Collector acting under S. 46 
(2), Income-tax Act, and under S. 45, Lower 
Burma Land and Revenue Act. 

It is a rule of law that Crown has priority over 
unsecured creditors in the payment of debts. The 
powers given to the Collector on behalf of the 
■Crown under the Income-tax Act, S. 46 (2) and 
the Lower Burma Land and Revenue Act, S. 45, 


are sufficient to accomplish the purpose of the 
rule. So the Court holding the assets is bound to 
recognize the claim of the Collector acting under 
those sections. The claim cannot be deemed to 
fall under S. 73, C P. Code. S. 73 applies only to 
Civil Courts and although the Collector is 
empowered in respect of recovery of arrears of 
income-tax to exercise all the powers conferred 
on a Court executing a decree, he does not there¬ 
by become a Civil Court. There can be no rate¬ 
able distribution between decree-holders who 
come within the scope of S 73 and the Collector. 
(Mya Bn and Mackney, 77.) Secretary of State 
v. Ma Nyein Me. 1937 Rang.L.R. 344 — 172 I.C. 
422=10 R.R. 248 = A I.R. 1937 Rang. 380. 

-Ss. 73 and 63—Decree-holder seeking rate¬ 
able distribution—If must apply to Court where 
realization of assets takes place. See C. P. Code, 
Ss. 63 and 73. 1937 O.W.N. 1040. 

-S 73 and Companies Act, S. 186—‘ Decree’ 

in S. 73, C. P. Code, if includes order under S. 186, 


Companies Act. 

An order passed under S. 186 of the Companies 
Act cannot be deemed to be a decree within the 
meaning of that word in S. 73, C. P. Code. Any 

person in whose favour such an order has been 

passed, cannot claim rateable distribution. (Zta- 
ul-Hasan and Yorke, JJ.) Lyallpur Bank, Ltd. 
v. Ramji Das. 15 Luck. 332=12 R 0. 270=185 
I C 889=1940 O. A. 132=1940 A.W.R. (C.C.) 63 
= 1940 O LR. 75=1940 O.W.N. 132=A.I.R. 
1940 Oudh 237. 


-S. 73 —Executing Court — Powers. 

In a case where a decree shows on the face of it 
that the judgment-debtor is an ‘agriculturist’ or 
it may be, if the decree shows on the face of it 
that it is time barred, the executing Court can 
refuse to allow rateable distribution. ( Beaumont, 
C.J .) Krishnaji Vishnu v. Vishnu Pandhari- 
nath. I.L.R. (1938) Bom. 98=173 I.C. 561= 
10 R.B. 362=39 Bom.L.R 1212=A.I.R. 1938 
Bom. 90. 

-S. 73 —Jurisdiction under—Court holding 

assets—If bound to transfer same to another 
Court. 

Under S. 73, C. P. Code, it is the Court which 
holds the assets that can distribute them rateably. 
That Court is not bound to transfer the darkhast 
pending before it to another Court at its bidding. 
(Lokur, J.) Ningappa v. Adiveppa. 186 I.C. 372 
=12 R.B. 324=41 Bom.L.R. 997=A.I.R. 1939 
Bom. 468. 


-S. 73 and 47 —Order refusing prayer for 

rateable distribution — Appeal. 

An order refusing a prayer for rateable distri¬ 
bution is one under S. 73 and not under S. 47, C.P. 
Code; sub-S. (2) of S. 73 gives the aggrieved 
party a right to bring a regular suit. No appeal 
is allowed from such order. (Tek Chand, 7.) 
Mahboob Hussain Shah v. Punjab National 
Bank, Ltd. 176 I.C. 459=11 R.L. 219=40 P.L. 
R. 49=A.I.R. 1938 Lah. 307. 

-S. 73 —Order under—If judicial or adminis¬ 
trative. , 

An order under S. 73, C. P. Code, is a judicial 
and not an administrative order. ( Zia-ul-Hasan 
and Yorke , 77.) Lyallpur Bank, Ltd. v. Ramji. 
15 Luck. 332=12 R.O. 270=185 I.C. 889=1940 
O.A. 132=1940 A.W.R. (C CD 63=1940 O.L.R. 
75=1940 O.W.N. 132=A.I.R. 1940 Oudh 237. 
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--S. 73 —Procedure—Application for execu¬ 
tion—Necessity—Attachment by Munsiff's Court 
and Sub-Court—Realisation by Sub-Court— 
Munsiff’s Court decree-holder, if should follow 
procedure laid down by S. 73 (1). See C.P. 
Code, Ss. 63 (1) and 73 (1). 1938 A.W.R. (H.C.) 
870. 

-S. 73— Rateable distribution — Amount re¬ 
ceived by way of—Appropriation of—Right of 
decree-holder—Costs payable under decree—If 
reduced pro tanto. 

The holder of a decree who receives a sum of 
money by way of rateable distribution cannot 
appropriate that sum in any way he likes. It is 
because of the total of the decree debt, namely, 
the amount of the decree proper and the costs 
awarded, that he is able to get as much as he does 
get by way of rateable distribution. Jt would be 
clearly unequitable and unfair for him to 
claim after he has received the money that it must 
all go towards the satisfaction of the first item 
only. He must admit that what he has received 
goes towards the payment of every rupee of his 
debt if the entire decree amount be regarded as a 
single debt or equally towards the payment of 
both the debts contained in the decree if the decree 
amount proper and the costs are regarded as two 
debts (King, J ) Gopala Kao Lakshminara- 
samma. I.L.R (1939) Mad. 301=181 I.C. 388= 
11* R M. 804=50 L.W. 908=1938 M.W.N. 1210 
—A.I.R. 1939 Mad. 268=(1939) 1 M.L.J. 137. 

-*Ss. 73 and 47— Rateable distribution — 

Appeal — Question as to locus standi of decree 
holder's agent. 

Where the question of rateable distribution is 
solely between the two rival decree-holders, the 
decision of that question is purely one under 
S. 73, C. P- Code, and no appeal having been 
allowed from an order under that section, the 
aggrieved person has no right to appeal. Of 
course S. 73 (2), C. P. Code, gives him a right of 
suit. But where the judgment-debtor is directly 
or indirectly interested in the order under S. 73, 
C.P. Code, it falls under S. 47, C. P. Code, as well 
and is therefore appealable. The question as to the 
locus standi of the agent of the decree-holder is 
one in which the judgment-debtor is pre-eminent¬ 
ly interested and a decision on that question is no 
doubt one which will also have effect between the 
decree-holder and the judgment-debtor so far as 
the execution, discharge or satisfaction of the 
decree is concerned. Therefore an order of the 
execution Judge treating an execution application 
as ultra vires holding that the agent who filed it 
has no locus standi is appealable under S. 47. 
(Almond, J.C. and Mir Ahmad, J.) Punjab Na¬ 
tional Bank Ltd. v. ITukam Chand Shah. 177 
I.C. 872=11 R.Pesh. 39=A.I.R. 1938 Pesh. 63. 
- S.* 73 and O. 38, R. 11— Rateable distribu¬ 
tion—Procedure — Application for execution — 
Necessity—Mere attachment before judgment 
and decree thereafter, not enough. 

Where a decree-holder had already obtained an 
attachment before judgment of certain money in 
the hands of a third person belonging to the 
judgment-debtor and had not taken any further 
step after obtaining his decree, but a later decree- 
holder against the same judgment-debtor, who 
had also attached, the same money, before judg¬ 
ment, applied after obtaining his decree to 
direct the said third person to pay the attach- 
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ed amount into Court and it was in fact so depo¬ 
sited, the former decree-holder, though he had 
obtained his decree earlier in point of time, is 
not entitled to rateable distribution out of the 
deposit in Court as he had not applied forexecu- 
tion of his decree, before the realisation of the 
assets. He could not invoke O. 38, R. 11 in his 
favour as it does not excuse an application for 
execution in any circumstances whatever. It only 
says that upon an application for execution re- 
attachment of the property need not be applied 
for if it has already been attached under that 
order. (Sharpe, J.) R. N. Panday v. Moham¬ 
mad Kasim Khan. 1938 Rang.L.R. 565=179' 

I. C. 987=11 R R. 373=A.I.R. 1939 Rang. 20. 

-;S. 73 —Rateable distribution—Right to — 

Crucial dale—Dismissal of execution application 
after the receipt of assets — Right, if affected . 

The crucial date for determining the right for 
rateable distribution under S. 73, C. P. Code, is 
the date on which the assets are received. On 
this date all the decree-holders whose applica¬ 
tions were pending for execution in the Court and 
who had not received satisfaction became entitled 
to share the assets rateably. Their right to share 
having accrued to them, it could not be lost by 
tbe mere fact that their application was dismis¬ 
sed in default later on. (Puranik, J.) Bula- 
khidas V. Muri.idhar. 1940 N L.J. 340. 

-S. 73 —Rateable distribution—Right to — 

Decree-holder piirchaser allowed to set-off decre¬ 
tal amount against sale price — Court, if holds 
assets. 

Under O. 21, R. 72, C. P. Code, a decree-holder 
purchaser is allowed an indulgence of setting off 
the purchase price against the decree, but a pur¬ 
chaser who has obtained this indulgence cannot 
take advantage of it so far as it affects the rights 
of other creditors or to alter the substance of the 
transaction, the substance of the transaction 
being that the Court instead of actually taking 
and then giving back the money to the decree- 
holder makes a sort of debit and credit paper 
transaction. That being so, where the Court 
passes an order under O. 21, R. 72, it must be 
regarded as holding assets at that time available 
for rateable distribution and if it passes an order 
for rateable distribution, it can enforce that 
order by a summary process in execution. (Bose, 

J. ) Kf.sheorao v. Mulchand. I.L.R. (1937) 
Nag. 466=172 I.C. 370=10 R.N. 202=A.I.R. 
1937 Nag 383. 

-Ss. 73 and 145 —Realisation from surety — 

Another decree-holder against same judgment- 
debtor—If can claim rateable distribution. 

Where there has been a realisation from the 
surety in respect of a decree, a different decree- 
holder as against same judgment-debtor, is not 
entitled to rateable distribution out of that reali¬ 
sation. (Pollock. J,) Sakharam v. Mahadeo. 
186 I.C. 583=12 R.N. 229=1939 N.L.J. 534= 
A.I.R. 1940 Nag. 79. 

-—S. 73 —Receipt of assets—Date of—D^ cre ^ 

against father and son—Official Receiver directed 
to sell son’s share also within time fixed—Failure 
to sell—Sale subsequently by receiver afterwards 
ratified by Court—Application by holder of decree 
for execution after receipt of money by 
but before payment by him to Court—Right 9 
rateable distribution. 
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The petitioner, the 1st respondent and the 2nd 
respondent, were all holders of decrees against 
the 3rd respondent and his father who became an 
insolvent. The 1st respondent executed his 
decree on 15-10-1934 and on 5-1-1935, the Court 
ordered a sale of the entire properties of the 
father and the son. Subsequently at the instance 
of the Official Receiver who was impleaded, the 
Court on 13-2-1935 passed an order permitting 
the Official Receiver to sell the entire property 
within three months and to deposit into Court 
the share of the non-insolvent son, the 3rd res¬ 
pondent. The sale did not take place within the 
time fixed, and the executing Court was approa¬ 
ched to withdraw the sale from the Official Recei¬ 
ver and to sell through Court. Pending corres¬ 
pondence on this proposal between the Court and 
the Official Receiver, the latter actually sold the 
property on 28-10-1935. The price was received 
by the Official Receiver in two instalments on 
29-10-1935 and on 7-11-1935. Petitioner filed his 
execution petition on 30-11-1935, and the 2nd res¬ 
pondent filed his execution petition on 20-12-1935. 
No safe deed was drawn up until on 30-3-1936the 
Official Receiver paid the son’s share of the sale 
proceeds into Court, and on 8-4-1936 the sale 
was finally ratified by the Court, 

Held, that for purposes of S. 73, C. P. Code, 
the date of receipt of the assets by the Court was 
not the date of receipt of the price by the Official 

Receiver as the agent of the Court, but the date 

on which the Official Receiver paid the son’s 
share actually into Court. The sale by the recei¬ 
ver beyond the time fixed was unauthorised and 

irregular, as also the receipt by him of the sale 
proceeds, and the subsequent ratification by the 
Lourt could not transmute the unauthorised 
receipt of the money by the Official Receiver 
into a receipt by the Court. Therefore the peti¬ 
tioner and the 2 nd respondent were entitled to 
rateable distribution as they had applied before 
the date of payment by the Official Receiver into 
Court, which must be held to be the date of 
receipt by the Court. {Wadsworth, J.) Anna- 

H ^ TTIA _ R v - Vellayan Cheitiar. 1940 
M.W.N. 699=52 L.W. 191 = (1940) 2 M.L.J. 


--S. 73 —"Receipt of assets"—Date of—Pur¬ 
chase by decree-holder zvith right of set-off—Date 

of sale—If date of realisation — Rule in such 
cases. 

is a pending application for 
execution, the applicant in which would be en¬ 
titled to rateable distribution, there cannot be any 
receipt of assets or realisation of assets by the 
K°urt unless the decree-holder purchaser’s rate¬ 
able share (when the -purchase is by him) is 
determined and the balance is deposited by him 
into Court. 1 he rule under which, in an ordi¬ 
nary case, where no question of rateable distri¬ 
bution can-arise and a set-off has been allowed to 
a decree-holder purchaser, the date of sale is to 
be regarded as the date of realisation of assets, 
cannot apply to a case where there is a valid 
claim to rateable distribution. There can be no 
set-off except subject to the right of rateable 
distribution and in such cases the assets cannot 
be deemed to have been realised by the Court till 
the amount has actually been deposited under 
orders of the Court. {Pandrang Row, J ) 
Kamanathan Chettiar v. Alaganan Chettiar. 

Q. D .—74 
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163 I.C 209=8 R.M. 1117=1936 M W.N. 223 = 
43 L.W. 703=A.I R. 1936 Mad. 437=70 M.L.J. 
683. 

-S. 73 —Receipt of assets—Date of — Pur¬ 
chase of property by decree-holder who sets off 
sale proceeds against his decree. 

Where a decree-holder purchases the property,, 
brought to auction by h'mself, and, thereby sets 
off the proceeds of the sale against his decree, 
and particularly where lie obtains an exemption 
from pa>merit of 25 per cent., the assetsare 
received by the Court within the meaning of 
S. 73, on the date on which the sale is confirmed, 
as it is on that date, the decree-holder should be 
supposed to have finally made the payment and 
to have been reimbursed in satisfaction of his 
decree. Consequently applications presented by 
other decree-holders before the date of the con¬ 
firmation of the sale are within time and they are 
entitled to have a pro rata share in the sale pro¬ 
ceeds of the property. {.\lir Ahmad, A.J.C.) 
Makhan Singh v. Moti Ram. 164 I.C. 568=9 
R. Pesh. 19=A.I.R. 1936 Pesh. 164. 

-S. 73-Receipt of assets—Execution by 

Collector—Assets when realised. 

For purposes of rateable distribution of assets 
under S. 73, C. P. Code, in cases of execution by 
the Collector, the assets must be deemed to have 
been received by the Court on the date when they 
were received by the Collector. {Pollock, J.} 
Narhar Gopal Komti v. Lahanu Punjaji 
Bhoi. I.L.R. (1937) Nag. 420=168 I.C. 158=9 
R.N. 237 (2)=A.I.R. 1937 Nag. 16. 

-S. 73— Right to apply—Holder of mortgage 

decree. 

A mortgage decree passed under the provisions 
of O. 34, which directs that the amount due to the 
decree-holder shall first be paid out of the sale- 
proceeds of the mortgaged property is not a per¬ 
sonal decree at first instance even as regards 
costs and hence the holder of such a decree 
cannot claim rateable distribution. {Dhidc,J.) 
Allahabad Bank, Ltd. v. Punjab National 
Bank. 42 P.L.R. 249=A.I.R. 1939 Lah. 303. 

— S. 73— Right to rateable distribution—Ap¬ 
plicant's decree describing judgment-debtor as 

'Agriculturist’—Same judgment-debtor, held not 

an ‘ agriculturist’ in opponent’s decree—Realisa¬ 
tion of assets in the latter by sale of immovable 
property—Applicant’s right to rateable distribution 
**? S ffa 7 Q\ SS Q ts —Dekkhan Agriculturists' Relief 

Where there are two decrees against the same 
judgment-debtor, in one of which he is described 
agriculturist’ while in the other he was 
held to be not an ‘agriculturist’ and where in exe¬ 
cution of the latter decree, assets are realised by 
sale of the immovable property of the judgment- 
debtor, the former decree-holder is not entitled 
under S. 73 of the C. P. Code to rateable distribu¬ 
tion out of such assets, for the reason that his 
decree cannot be executed against the immovable 
g r °P ert y of the judgment-debtor by virtue of 
b.22of the Dekkhan Agriculturists' Relief Act. 
(Beaumont, C.J.) Krishnaji Vishnu v. Vishnu 
Pandharinath. I.L.R. (1938) Bom. 98=173 I. 
C. 561=10 R.B. 362=39 Bom.L.R. 1212=A.I. 
R. 1938 Bom. 90. 

“7 ^s. and 63— Right to rateable distribu¬ 

tion Attachment in Court of lower grade — 
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Assets realised by Court of superior grade — 
Transfer of execution proceedings. 

Where a decree-holder who has obtained a 
decree against the same judgment-debtor and 
attached the same property in a Court of lower 
grade has the execution proceedings transferred 
to the Court of superior grade in which the 
assets are realised, he is entitled to a rateable 
share in the assets realised by the latter Court 
without a fresh application for execution or even 
for grant of a rateable share. <Jai Lai, J.) 
Balmokand^. Ram Saran Das. 163 I.C. 59=8 
R.L. 990=38 P.L R. 281=A I.R. 1936 Lah. 519. 
- Ss. 73 and 47— Right to rateable distribu¬ 
tion — L)ecree-holder failing to refund amount 
withdrawn, on sale being set aside—Attachment 
of his property already attached by another — 
Auction-purchaser if entitled to rateable distribu¬ 
tion of the sale proceeds, of that ptoperty. 

On an execution sale being set aside the decree- 
holder was directed to refund the amount with¬ 
drawn by him and on his failure to do so his pro¬ 
perty which was already attached in execution of 
a decree obtained against him by a third party, 
was again attached. It was held that the auction- 
purchaser whose money was not refunded was 
entitled to claim under S. 73, C. P. Code, rateable 
distribution of the sale proceeds of the attached 
property, inasmuch as the order directing the 
decree-holder to refund came under S. 47, C. P. 
Code, and hence amounted to a decree. ( Pollock , 
f.) Bhioraj v. Shtolal. 188 I.C. 380=12 R N. 
337=1940 N L.J. 215=A.I.R. 1940 Nag. 267. 

-S. 73—Right under—Application for rate¬ 
able distribution before date of sale—If neces¬ 
sary—Sale by Court attaching later—Absence of 
application by prior attaching decree-holder— 
Selling Court allowing set-off—Legality. See C. 
P. Cope, Ss. 63 and 73 and O. 21, R. 72. A.I.R. 
1937 Cal. 55. 

-S. 73 —Sale proceeds held by Sub-Judge, 

First Class—Power of senior Sub-Judge to call 
for them to his Court. 

Where sale proceeds are held by the Sub-Judge, 
First Class, the Senior Sub-Judge is competent, 
without intervention of the District Judge, to 
call for the sale proceeds to his Court to be rate- 
ablv distributed amongst decree-holders qualified 
under S. 73. (Ram Lall, J.) Fateh Din v. 
Diwan Chand. 181 I.C. 22=11 R.L. 761=A.I. 
R. 1938 Lah. 801. 

-S. 73—' Same judgment-debtor’—Decree 

against a firm and a decree against a partner in 
his individual capacity—If against the same judg¬ 
ment-debtor. 

Where A obtained a decree against B and pro¬ 
ceeded to execution, C who held a decree against 
a firm of which B was one of the partners, 
applied for distribution in the assets realised in 
execution of A's decree. 

Field, that A's decree against a partner in his 
individual capacity and C's decree against the 
firm, are not decrees against the‘same judgment- 
debtor’ within the meaning of S. 73 of the C. P. 
Code. (Coldstream and Jai Lai, JJ.) Sadhu 
Ram v. Dhanpat Rai Telu Ram. 18 Lah. 637= 
175 I.C. 334=10 R.L. 723=40 P.L.R. 419=A.I. 
R. 1937 Lah. 937. 

-S. 73 —"Same judgment-debtor"—Decree 

against Hindu father and decree against father 
and son—Sale of son’s share in execution of 


\ latter decree—Right of holder of former decree 
to rateable distribution. 

A decree against a Hindu father and a decree 
against the father and his son, are decrees 
against the same judgment-debtor for purposes 
of S. 73, C. P. Code. If the son’s interest in the 
family property is sold in execution of the decree 
against the father and son, the holder of the 
decree against the father alone is entitled to rate¬ 
able distribution under S. 73. (Leach, C.J. and 
A rislinaswami Ayyangar, J.) Subramania Chet- 
tiar v. Annamalai Chettiar. 51 L.W. 357= 
1940 M.W.N. 286=A I.R.1940 Mad. 525=(1940) 
1 M.L.J. 553. 

--—S. 73—“ Same judgment-debtor”—Decree 

against a person as legal representative and decree 
in his personal capacity—If against same judg- 
| ment-dcblor. 

A decree passed against a person as the legal 
representative of another is a decree against the 
same j udgment-debtor as another decree passed 
against the said individual in his personal capa¬ 
city for purposes of S. 73, C. P. Code, when the 
former decree makes the legal representative 
personally liable. (Varadachariar and Mockett, 
JJ.) Alagappa Chettiar v. Somasundaram 
Chettiar. 1937 M.W.N. 465 (2). 


-S. 73—“ Same judgment-debtor"—Decree 

against Hindu father—Decree against father and 
sons—If against same judgment-debtor. 

A decree obtained against a Hindu father and a 
decree against the father and his sons are decrees 
against the same judgment-debtor for purposes 
of S. 73, C. P. Code. (Venkataramana Rao, /.) 
Palaniappa Chettiar v. Palani Goundan. 165 
I.C. 664 (2)=9 R.M. 286=1936 M.W.N. 1142= 
44 L.W. 615=A.I.R. 1936 Mad. 948=71 M.L.J. 
541. 


-S. 73 —“Same judgment-debtor ”— Decree 

against Hindu father and decree against father 
and son—If against same judgment-debtor. 

A decree against a Hindu father on a promis¬ 
sory note executed by the father alone and a 

decree against the father and his son cannot be 

said to be decrees “against the same judgment- 
debtor” for purposes of S. 73, C. P. Code- * ® 
former decree-holder is not entitled to ratea. ® 
distribution out of sale proceeds representing tne 
son’s share in execution of the latter decree, 
any rate when the former decree-holder has 
made the son a party to his execution and wne 
it has not been found whether his decree was 
debt binding on the son. (Horwill, /•) A 
chalam Chettiar^. Kalayappa Chettiar. g 
I.C 503 (1)=9R.M. 464=45 L.W 203=1936 
M:W.N. 1212=A.I.R. 1937 Mad. 253=(1937; 
M.L.J. 180. 

-S. 73—“Same i^ment-debtor^ - Deer^ 

against Hindu father—Decree against father ana 
sons—If against same judgment-debtors , 

Where there is a decree against a Hindu tame 

and there is also a decree against the . fa _ ro0er ty 
sons, and where it is admitted that the P 
from which the assets are realised by h ich 
was the property of the joint fan” 3_? t he 

the father and sons are undivided 
decrees must be held to be decrees aga „ 73 ^ 
same judgment-debtors” for purposes 
C. P. Code. ( Venkataramana * C . 883 

v. Rangaraju. 1937 M.W.N. 239—17 
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=10 R.M. 253=45 L.W. 501=A.I.R. 1937 Mad. 
504=(1938) 1 M.L.J. 325 

-S. 73 —“Satne judgment-debtor”—Decree 

against party personally—Separate decree against 
him as heir of another—If against same judg¬ 
ment-debtor—Rateable distribution. 

If a decree is obtained against a man as heir of 
a deceased person and another decree is obtained 
against him in his personal capacity, the two 
decrees are against thc_same judgment-debtor 
within the meaning of S. 73 of the Code of Civil 
Procedure Consequently, if one of the two 
decree-holders takes out execution and assets are 
realised, the other is entitled to rateable distri¬ 
bution. (Nasim Ali and Henderson, JJ.) 
Hf.mendra Nath Ray Chowdhury v. East 
Bengal Commercial Bank. 63 Cal. 923=162 1. 
C. 702=8 R.C. 648=40 C.W.N. 570=A.I.R. 
1936 Cal. 210. 

-S. 73 —“Same judgment-debtor ” — Inter¬ 
pretation—One decree against manager of joint 
family—Another decree against members of 
family and against fam ly property—Whether 
both decrees are against same judgment-debtor. 

A literal interpretation should not be given to 
the word "judgment-debtor” in S. 73, C P. 
Code. Where therefore person is sued as family 
manager it must be taken that he represents all 
the members of the family (even if consisting of 
father and sons) and they are constructively 
parties to the suit and hence must be deemed to 
be judgment-debtors for the purpose of the suit. 
A decree obtained against two persons eo nominee 
as members of the family and as against family 
properties and another decree obtained against 
one of them as a manager of the joint family are 
therefore against the same judgment-debtor 
within the meaning of S. 73, C. P. Code. A.I.R. 

1936 Mad. 40, Foil. ( Venkataramana Rao, J.) 
Swam i natha Ayyar v. Saivu Uowthan. 160 I. 
C. 559=8 R.M. 665=43 L.W. 624=1936 M W 
N. 343=A.I.R. 1936 Mad. 123. 

-S. 73 —“Same judgment-debtor”—Meaning 

of—Decree against person during his lifetime— 
Decree against his legal representative after his 
death—If against same judgment-debtor — Ratea¬ 
ble distribution. 

A decree against a person during his lifetime 
and another decree against his legal representa¬ 
tive after his death are not decrees against the 
"same judgment-debtor” for purposes of S. 73, 
C.P. Code, though both are capable of execution 
against the same estate. The expression "same 
judgment-debtor” cannot be construed as if the 
section provided that decrees capable of execu¬ 
tion against the same estate must result in the 
assets being rateably distributed amongst all the 
decree-holders. (Barlee and Tyabji, JJ.) Chuni- 
lal Rai Chand v. Broach Urban Co-operative 
Bank, Ltd. I.L R. (1937) Bom. 795=172 I C 
92=10 RB. 249=39 Bom.L.R. 815=A IR 

1937 Bom. 461. 

-S. 73 —“Same judgment-debtor'* —Several 

judgment-debtors—Some of them only com¬ 
mon. 

For rateable distribution it makes no difference 
in law that the parties are two in one case and 
three in the other so long as the same share of 
the two parties, who are common in both decrees 
is sought to be attached. Hence where there is 
a decree by a decree-holder against three persons 
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and another decree-holder obtains a decree 
against two of them and a sale is held in execu¬ 
tion of his decree, former decree-holder is 
entitled to rateable distribution in the sale 
proceeds. (Ram Lull, J ) Fateh Din v. Diwan 
Chand. 181 I.C. 22=11 R.L. 761=A.I.R. 1938 
Lah. 801. 

-S. 73— “Same judgment-debtor'" —X obtain¬ 
ing decree against firm by surviving summons on 
tzuo persons as partners — Y obtaining another 
decree against these two and three others indivi¬ 
dually — Y bringing certain properties to sale in 
execution—Right of X to get rateable distribution 
of sale proceeds. 

X obtained a decree against a firm by serving 
summons in the suit against two persons as 
partners ot that firm. Y obtained another decree 
against these two persons and three others indi¬ 
vidually and attached certain properties in 
execution and brought them to sale. Before the 
properties were actually sold, X applied for 
rateable distribution of the sale proceeds. 

Held, that the decree of A’ against the firm 
was in effect a decree against the two partners 
individually and consequently they were the 
common judgment-debtors in the two decrees 
and X was, therefore, entitled to get rateable 
distribution of the sale proceeds. (Bartley and 
Nasim Ali. JJ.) Radha Kanta Pal v. Pulin 
Krishna Pal. 177 I C. 812=11 R.C. 277=42 
C.W.N. 310=A.I.R. 1938 Cal. 316. 

-Ss. 73 and 63— Same property of judg¬ 
ment-debtor attached by two Courts of same 
grade and sold by one—Right of decree-holder in 
other Court to rateable distribution. 

S. 73 is to be read together with S. 63. Where 
the property of a judgment-debtor has been 
attached by two Courts of the same grade but 
the property has been sold by one of them, the 
proceeds so received shall be deemed to have 
been received by it on behalf of all the Courts in 
which there have been attachments in execution 
of the decrees, prior to the actual receipt of the 
assets, and the decree-holders in all such Courts 
are entitled to rateable distribution under S. 73. 
In such cases no application for execution is 
necessary to be made to the Court which held the 
assets, before the receipt of the assets. (Tek 
Chand, J.) Simla Banking and Industrial Co., 
Ltd v. Indo Swiss Trading Co., Ltd. 179 I.C. 
376=11 R.L. 556=41 P.L.R. 91=A.I,R. 1938 
Lah. 754. 

S. 73— Scope—Claim by secured creditor — 
Order for rateable distribution—Power of Court 
to make. 

It is clearly contemplated by S. 73 that an order 
for rateable distribution can be made even when 
one or more of the decree-holders is a secured 
creditor and special provisions are embodied in 
the section for the purpose of dealing with their 
claims. (Almond, A.J.C.) Hem Raj v. Balu 
Ram & Sons. 160 I.C. 892=8 R. Pesh. 134= 
A.I.R. 1936 Pesh. 52. 

-S. 73— Scope — If affected by Amending Act 

IX of 1937. 

The amendment of S. 60 by S. 3 of Act IX of 
1937 does not affect the provisions of S. 73. Thus 
a decree-holder has still a right under S. 73 to 
come in for a share in the rateable distribution 
of salary attached under a decree, though his 
suit in which the decree is obtained may have 
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been brought after June, 1937. ( Lobo, J.) 
Kewalmal v. Rodrigues. 176 I.C. 682=11 R.S. 
31=A.I.R. 1938 Sind 144. 

--S. 73—Scope—If controlled by S. 63. See 

C. P. Code, Ss. 63 and 73. 71 M.L.J. 328. 

-S. 73— Scope—If exhaustive—Power of 

Court apart from section to allow rateable distri¬ 
bution. 

Where the parties are not entitled to claim 
rateable distribution under S. 73, C. P. Code, by 
reason of the fact that none has applied for 
execution before the date of receipt of assets, to 
the Court having the custody of the assets, but 
ail the same have made attachments, the attach¬ 
ment does not create any lien in favour of any of 
them, and the Court holding the assets can divide 
the same amongst all of them pro rata. ( R.C. 
Mitter, J ) Kusum Kumari Devi v. Gayanath 
Pramanick. 166 I.C. 814=9 R.C. 587=A.I.R. 
1936 Cal. 390. 

-S. 73 (2)— Remedy—Order that decree- 

holder is not competent to apply for rateable 
distribution—Remedy of decree-holder. 

An order that a certain decree-holder is not 
competent to mike an application for rateable 
distribution under S. 73, C. P. Code, is final and 
is not appealable by him. He has his remedy by 
instituting a suit against other decree-holders 
for getting a share in the assets. (Thom and 
Rachhpal Singh, J J .) Bf.hari Cal v. Ale Nabi. 
162 I.C. 349=8 R.A. 866=1936 A.W.R. 489= 
1936 All.L.R. 429=1936 A.L.J. 559=A.I.R. 
1936 All. 626. 

-S. 73 (2)—Scope of. 

The terms of sub-S. (2) to S. 73, C. P. Code, are 
wide enough to cover a case where the plaintiff ! 
claims that he is entitled to all the assets in the i 
custody of the Court and that the defendant, who j 
claims and obtains rateable distribution, is not j 
entitled thereto. ( Collister , /.) La> Singh Vayal ' 
v. Jiwa Nano 184 I.C. 589=12 R.A. 253=1939 
A.W.R. (H.C.) 427=A.I.R. 1939 All. 545. 

-S. 73 (2 )—Sale in favour of decree-holder 

purchaser confirmed—Prior applications by other 
creditors for rateable distribution not disposed 
of—Remedy of latter. | 

A creditor in execution of his decree sold land 
of his j udgment-debtor and purchased it himself ' 
but he made no depo-it in connexion with the sale. 
He set off the sale money against his debt. Prior 
to the sale three applications for rateable distri¬ 
bution had been put in by other creditors. The 
sale was however eventually confirmed without 
the applications for rateable distribution having 
been disposed of. 

Held, that any remedy open to other creditors 
for rateable distribution was by a separate suit ! 
under S. 73. ( Almond , /.C.l Sukh Raj Shah 
v. Pir Gauhar Shah. A I.R. 1940 Pesh. 36. 

-S. 73 (2 )—Suit under — Limitation. 

A suit under S. 73 (2), C- P Code, to compel 
refund of money wrongly distributed is not gov¬ 
erned by Art. 11 of the Limitation Act. To an 
order denying rateable distribution no conclu¬ 
siveness is attached by law such as is done in the 
case of a claim order by O 21, R. 63. A suit 
under S. 73 (2) may therefore be brought within 
three years of the actual distribution. ( Varada- 
chariar and Mockett, JJ.) Somasundaram Chet- 
tiar v\ Alamelu Achi. 1937 M.W.N. 480. 


C. P. CODE (1908), S. 73. 

S. 73 (2)— Suit under-Power to award in¬ 
terest prior to suit. 

A suit under S. 73 ( 2 ) is in substance one in 
which the plaintiff claims to be placed in the same 
position in which he would have been placed had 
the Court which originally dealt with the applica¬ 
tion for rateable distribution not made a mistake,, 
and it is governed by the principle that it is the 
duty of the Court “to take care that the act of 
the Court does no injury to any of the suitors.” 
The Court has therefore power in such a suit to 
award interest even prior to suit. ( Varadacha- 
riar and Mockett, JJ.) Alagappa Chettiar v. 
Somasundram Chettiar. 1937 M.W.N. 465 (2). 

—■—S. 73 (3)— Decree in favour of Crown — 
Priority. 

When the Crown and a private individual both 
execute their decrees against the same judgment- 
de 'tor and seek to be satisfied out of the same 
fund, the rules as to rateable distribution laid 
down in S. 73 (1) do not apply and the decree in 
favour of the Crown has priority. In such cases 
it is not necessary for the Crown or its represen¬ 
tative to attach the fund before claiming pay¬ 
ment. A pauper appeal filed by the judgment- 
debtor from a decree passed against him was 
dismissed and he was ordered to pay the amount 
of Court-fees. In the execution application of the 
decree-holder, the house of the judgment-debtor 
was sold and the sale proceeds deposited in 
Court Before the sale, however, the nazir app¬ 
lied for execution of the appellate decree for 
recovering the amount of court-fees but the 
application was subsequently withdrawn. When 
the decree-holder applied for taking out the 
amount deposited in Court, the nazir appeared 
and claimed priority and subsequently made a 
formal application under O. 21, R. 11 for execu¬ 
tion of the appellate decree asking for the attach¬ 
ment of the amount lying in Court. No order 
was passed on this applicatian but in the execu¬ 
tion proceeding started by decree-holder the 
Court passed an order that the Crown had a 
prior right for the satisfaction of the amount of 
Court-fees and directed that the amount deposi¬ 
ted be paid over to the nazir: 

Held, that the order was proper as even in such 
circumstances the Crown had priority over the 
decree-holder in respect of the amount of Court- 
fees. (Tek Chand, J.) Muni Lal v. Diwan 
Chand. I.L R. (1940) Lah. 124=186 I.C: 590== 
12 R L. 402=42 P.L.R. 96=A.I.R. 1939 Lah. 

-S. 73 (3) and O. 33, Rr. 10 and 13 —Scope 

and effect of—Pauper suit—Portion of Court~T e * 
ordered to be paid by defendants—Sale of defen¬ 
dant's property in execution of another decre 
against them—Right of Government to rc c° ve * 
Court-fee from out of sale proceeds Crown 
debts—Priority. . _ j„ rp 

There is nothing in the Code of Civil P r ? ce f - np 
which precludes the application of the d°c 
that in respect of decree debts, the Secretary 
State is entitled to invoke the doctrine * 

of Crown debts. Where in a pauper suit the e 
dants are ordered to pay to the Governme 
portion of the Court-fee that would be paya , r 
the plaintiff, and the properties of the same 
dants are brought to sale by a third P _ 
execution of a decree for money obtainea / 
against them, if an application is made on 
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• of the Government that out of the sale proceeds 
the amount directed to be paid as Court-fee in the 
ipauper suit may be paid in preference to the claim 
of the third party decree-holder, the application 
must be allowed, because the Government is enti¬ 
tled to recover the Court-fee out of the sale pro¬ 
ceeds by virtue of the claim being a crown debt, 
O. 33, R. 10 does not have the effect of restric¬ 
ting the right of the Government to the subject- 
matter of the pauper suit. S. 73 (3) refers to cases 
in which the Government is in the same position 
as any other decree-holder and its obvious inten¬ 
tion is that the Government is entitled to the 
benefit of the doctrine of priority. ( Varada - 
.chariar, J ) Varadachari v. The Secretary of 
State. 59 Mad. 872=162 I.C. 868=8 R M. 1059 
=43 L.W. 725=1936 M.W.N. 76=A.I.R. 1936 
Mad. 602=70 M.L.J. 601. 

-S. 75—Suit for specific movable properties 

—Commission to ascertain their value—Power 
of Court to issue. See C P. Code, 0.20, R. 10 
andO. 21, R. 31 and 75. 44 C-W.N. 304. 

S. 79— Suit under—Duty of Government 
before instituting. 

. The Government while filing a suit through the 
'Secretary of State against a private person should 
,=not regard itself as standing in the same position 
.as a private litigant. In the public interests.it 
should insist that its officers should take upon 
themselves a due share of responsibility in satis¬ 
fying themselves that the allegations on which 
the suit is sought to be founded are reasonably 
true and not be led away by emphatic assertions 
made by private parties or even by their offer of 
indemnity as to costs. (Varadachariar, J.) Sec- 
retary OF State v. Narayana Ayyar. 1937 M 

^Yo N, a 14 t 5 « 169 1 C 597=10 R.M. 71=46 LW. 
748=A.I.R. 1937 Mad 523=(1937) 2 M.L J. 
.178. 


——S. &0—-Applicability—Absence of notice, if 
fatal to whole suit—Dismissal of suit or rejection 
•of plaint—C. P. Code, O. 7, R. 11 (d). 

The requirement as to notice under S 80 of the 
•C P. Code applies to all cases in which the Sec¬ 
retary of State is a defendant. Absence of such 
a notice entails a failure of the whole suit, irres¬ 
pective of the existence of other defendants. In 
such a case the plaint is defective and should be 
rejected as a whole under O. 7, R. 11 (d), C P 
Code. Such a course is preferable to dismissal of 
the suit. (Rowland, J.) Baloeo Prasad v. Sukhi 
Singh. 174 I.C. 358=10 R P. 500=4 BR 435 
=1937 P.W.N. 694=18 Pat.L.T. 921=AIR 

1938 Pat. 127 *' ,K * 

— Applicability—Good faith on part of 

officer—If material. 

S. 80, C. P. Code, which extends the period of 
limitation by two months applies whether an 
.officer acts in good faith or bad faith. (Davis J 
'C. and Haveliwala, A J.C.) Udharam Vassan- 
mal v. Grahams Trading Co., LTd. 32 S LR 
106=172 I.C. 622=10 R.S. 17l=A.I.R. 1937 
TSind 281. 

—7 -S. 80 — Applicability—Mortgage suit—Some 

of the properties mortgaged to Secretary) of State 
underhand Improvement Loans Act—Secretary 
of Stale impleaded as party defendant—Notice o f 
suit—Omission to serve—Effect of—If fatal J 

S. 80„ C P. Code, applies to all forms of suit 
and whatever the relief sought. The section is 
♦express, explicit and mandatory and admits of 


C. P. CODE (1908), S. 80. 

no implications or exceptions. Where a suit is 
filed for sale in enforcement of a mortgage to 
which the Secretary of State for India in Council 
is a party as being a mortgagee of some of the 
properties under the Land Improvement Loans 
Act, notice under S. 80, C. P. Code, is necessary; 
and in the abscMice of such notice the suit must 
be dismissed as against him. (Pandrang Row 
and King, J J ,) Secretary of State for India v. 
Rangaswami Naidu. 182 I.C. 767=12 R.M 
153=1938 M.W.N. 280=A.I.R. 1938 Mad. 583. 
—— -S. SO—Applicability — 'Public Officer ’— 
Liquidator of Co-operative Society—Suit against 
— Notice — Necessity. 

A liquidator who is appointed by the Registrar 
of Co-operative Societies to liquidate a private 
Co-operative Society is not an officer in the 
service of the Government and is not a "public 
officer" within the meaning of S- 3 (17) and S. £0, 
C. P. Code and a suit against him cannot be 
defeated on the plea that no notice was given as 
required by S. 80, C. P. Code. (Pandrang Row 
and Horwill, JJ.) Govinda Chettiar v. Uttu- 
kottai Co-operative Society. 52 L.W. 131 = 
1940 M.W.N. 782=(1940) 2 M.L.J. 241. 

--—S. 80 — Applicability—Receiver — Suit 

against for royalty of lands in his Possession — 
Notice — Necessity. 

Chatterji, J. —Though a receiver appointed in a 
suit is a public officer within the meaning of 
S. 80, C. P. Code, non-payment of royalty by the 
receiver in respect of the lands in hi$ possession 
is not an official act done by him. S. SO, there¬ 
fore, does not apply to a suit against the receiver 
for royalty arising out of an individual or a 
private contract between him and the plaintiff. 
(Fazl Ali and Chatterji, JJ.) Jyoti Prasad 
Singh Deo Bahadur v. Samuel Henry Seddon. 
19 Pat. 433=A.I.R. 1940 Pat. 516. 

-S. 80— Applicability and scope—Secretary 

of State impleaded as pro-forma defendant with¬ 
out any claim for relief—Notice of suit — Neces¬ 
sity. 

S- 80 of the C. P. Code is clear and peremptory 

that notice must be served on the Secretary of 

State as a condition precedent to the institution 

of a suit against him. although he is impleaded 

only as a pro forma defendant and although no 

relief is claimed as against him. The section 

applies to all suits in which the Secretary of 

State is made a party defendant, whether or not 

any relief is claimed against him. ( Agarzuala 

and Varma, JJ.) Secretary of State for India 

v Amarnath. 15 Pat. 353=161 I.C. 690=8 

? P W N - 206=17 Pat.L.T. 152= 

A.I.R. 1936 Pat. 339. 

“ S - 80— Compliance—Notice of suit—Suit 
by manager of Court of Wards on behalf of 
zuards of Court against ex-Receiver of Ward's 
estate—Postal acknozuledgment giving sender s 
name and address as manager, Court of Wards, 
e l c • 7/ sufficient compliance. 

The defendant was a former Receiver of an 
estate which belonged to certain minors and 
which was subsequently taken over by the Court 
of Wards. The manager of the Court of Wards 
sent by registered post a notice of suit under 
S. 80, C. P. Code. It was addressed to the ex- 
Receiver and sent by the manager of the Court 
of Wards as next friend of the minors and in the 
postal acknowledgment sent along with the notice 



11 79 


QUINQUENNIAL DIGEST, 1936—1940 


1180 


c . p. CODE (1908), S. 80. C. P. CODE (1908), S. 80. 

the sender’s name and address was given as which the claim of the plaintiff or plaintiffs is 
manager, Court oi W ards, etc. founded. Where a claim is made in the notice 

Held, that the postal acknowledgment contained | i 0 r a larger amount of money as due from the 
a sufficient description of the address of the defendant, the fact that in the suit the claim is 
manager of the Court of vv ards, and that there reduced to a smaller amount does not change the 
was a substantial compliance with S. o0, C. P, cause of action for the suit or render the notice 
Code, and that the notice was not defective by invalid, especially when the notice recites the 
reason of there having been no precise: descrip- • circumstances under which the claim is made 
tion or statement of the places of residence of and when the reduction does not operate to the 
the minor plaintiffs. (Z2. N. Mitter and Patter • prejudice of the defendant but operates to his 
son , //.) Baipya I s * Ath Roy Chowdhu r y v. Ram benefit. Though the notice should in every case 
Chandra Banerjee. 41 C.W N. 92. state with precision the cause of action, the mere 

—• -—S. 80 - Compliance Notice under Essen- reduction of the claim does not make the notice 
Hals of Validity-Statement of cause of action. defective. (D. N. Mitter and Patterson, JJ .) 

To state a cause of action it may be sufficient Baidya Nath Roy Chowdhury v. Ram Chandra 
to give a legal description by which a particular i Banerjee. 41 C.W.N. 92. 
cause of action is known, such as. damages for -S. 80 —Object of. 

breach of contract, and damages for negligence. S. 80 was intended to afford protection to 
Where a notice, after stating that the plaintiff officials against personal responsibility for official 
has been served with a notice by the Deputy acts. If it is sought to make an officer personally 
Magistrate purporting to act for the District liable for certain acts done or purporting to be 
Magistrate, under S. 15 (4) of the Police Act, done by him in his official capacity it is essential 
making a demand of a certain amount of money before a suit is commenced that there should be 
as an apportioned amount payable by him for the a notice served upon him under S. 80. The object 
upkeep of additional police force, proceeded that of the notice is to give him an opportunity to 
my client asserts that the assessment of costs reconsider his position with regard to the claim 
against him is illegal and ultra vires and secondly and to make amends or settle the claim if he is so 
the sum assessed is too high. advised. ( Mukherjea and Roxburgh, JJ.) Bhu- 

'Hcld, that the notice did sufficiently comply ban Mohiniz/. Biraj Mohan. 186 I.C. 584=12 
with the requirements of S. 80, C. P. Code, and R.C. 495=44 C.W.N. 74=A.I.R. 1940 Cal, 1. 

that there was a sufficient indication of the cause -S. 80 — Object of notice — Contents — Inter- 

of action for the suit contemplated {Wort and pretation—Rule as to. 

Varma, Sr!nivas Mull v. Secretary of The object of giving two months’notice to the 

State. to « K - P - ; Government, which is prescribed in S. 80, is to 

273—5 B.R. 116 A I R. 1938 Pat. 556. give Government sufficient warning of a case 

-S. 80— Different causes of action united in which is about to be brought against it, so that 

suit — Suit bad for leant of notice in regard to one Government may, if it so wishes, compromise the 
of them — Entire suit, if liable to be dismissed. case, or afford restitution if it considers that the 
It is quite true that if two or more causes of restitution is due, without recourse being had to 
action are united in one suit and with regard to a Court of law in which Government might be 
one of them the suit fails for want of notice . mulcted in costs. It is necessary to import a 
under S. 80 there is no reason why the entire suit little commonsense into notices under S. 80. The 
should be dismissed. But where in a suit against Court should look at the wording of the notice 
a person for declaration of title to certain pro- and interpret it in the light of commonsense. It 
perty the receiver of that property is added as is not necessary for the plaintiff to state in his 
party and there are definite allegations against notice the full details of his claim. When the 
. him of collusion with that person in granting object of the notice is plain and is achieved, and 
rent receipts and setting up a cl.dm to possession there has not been any violation of the spirit and 
in the disputed property and the defence of both intention of S. 80, the notice should be treated as 
the defendants in answer to the plaintiff’s claim i valid notice. {Grille, J.) Secretary of State 
isidenticallythesame.it is not possible to sever v. Nagorao Tanko. I.L.R. (1939) Nag. 20©— 
one part of the case from the other. {Mukher- 179 I.C. 711=11 R.N. 313=A.I.R. 1938 Nag. 
jea and Roxburgh, JJ.) Bhuban Mohini v . 415. 

Biraj Mohan. 186 I.C. 584=12 R.C. 495=44 -S. 80— Official Assignee — Suit against, u* 

C.W.N. 74=A.I R. 1940 Cal. 1. ! respect of release of an insolvent's right — Notice, 

-S. 80— Notice — Contents — Alternative claim if necessary. . . 

not mentioned — If can be claimed in suit. Where a suit was brought against the Official 

An alternative and a lesser claim which is not Assignee for damages for breach of a covenant 
mentioned in the notice under S. 80 cannot dero- of title contained in a deed of release executes 
gate from the plaintiff’s right to have the suit by the Official Assignee in respect of an u II } s Jt!~ 
tried on the issue which is claimed in the notice. 1 vent's interest in a property, on a plea that'tn, 
{Grille, J.) Secretary of State v. Nagorao suit is bad for absence of notice under S. oil, 
Tanko. I L.R. (1939) Nag. 206=179 I.C. 711= P. Code. 

11 R.N. 313=A.I.R. 1938 Nag. 415. Held , that notice under S. 80, C. P. Code, was 

-S. 80— Notice of suit—-Cause of action — not necessary, as the Official Assignee in exec 

Description of — Claim in notice for larger amount ing the deed of release was not doing an act 
— Suit for smaller amount — Notice, if invalid or his official capacity and further the SU ‘J; 
defective. against him in respect of any act done by m 

All that a notice under S. 80, C. P. Code, that capacity. {Leach, C. J. and Panwtyf"® ^ 

should contain is a statement of the cause of /.) Official Assignee of Madras v. Vedan 
action, meaning thereby the bundle of facts on yana Naicker. 177 I.C. 579=47 L.W. 
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R.M. 348=1938 M.W.N. 10=A I.R. 1938 Mad. 
221=(1938) 1 M.L.J. 92. 

-S. 80 —Official Receiver — Notice—Necessity 

for. 

Obiter. —S. 80, C. P. Code, applies to all forms 
of action and to all kinds of relief as against a 
public officer, and a suit against an Official Recei¬ 
ver is, therefore, liable to be dismissed if no 
notice was served on him under the section. 

( Akram , /.) Asia Khatun v. Amarendra Nath. 
44 C.W.N. 586=71 C.L.J. 594. 

—--S. 80 —Official Receiver—Right to notice — 

Rival claims by Official Receiver and other credi¬ 
tors — Interpleader suit by debtor—Official Recei¬ 
ver if entitled to notice under S. 80. 

Where a certain amount due under a promis¬ 
sory note is claimed by the Official Receiver and 
by certain assignees of the note, and the debtor 
filed an interpleader suit and where the Official 
Receiver raised a plea that he ought to have been 
given notice under S. 80 C. P. Code, it was held 
that the mere setting up of a claim to property on 
behalf of the estate which a Receiver represents 
could not be considered to be an act purporting 
to be done by a public officer in his official capa¬ 
city so as to attract the application of S. 80, C. P. 
Code. ( Niyogi . J.) Narayanchandra v. Sur- 
endranath. I.L.R. (1939) Nag. 200=178 I.C 
602=11 R N. 240=1938 N.L.J. 264=A.I.R. 1938 
Nag. 449. 


--S. 80 and Registration Act, S. 77 —Official 

Receiver—Suit under S. 77, Registration Act 
against receiver in insolvency — Notice, if neces¬ 
sary. 


Where on the refusal of a District Registrar to 
register a document executed by a receiver in 
insolvency acting under the orders of the District 
Court and a suit is filed against him under S. 77 
of Registration Act, the receiver cannot plead 
that he is entitled to notice under S. 80, C. P. 
Code. The cause of action is no doubt the action 
of a public officer in refusing to register the 
document, but the public officer is the District 
Registrar and the suit is not brought against him 
but against the receiver and as such no notice 
under S. 80, C. P. Code, is necessary. Further 
the Registration Act is a ‘special law’ and S. 80, 

c 9° de ;. wl . n n . ot a PP ! y ln view of the provision 
of 30 days limitation, under S. 77 of the Registra- 

A .^’ as ^e Period of 30 days is less than the 
“ s P r ™ ded by S. 80, c. P. Code. ( Bennet 
andKmna,// ) Sultan Ahmad z/. Gohar Be- 
gam. 186 I.C. 505=12 R A 400—1939 ATT 

Airfo! 939 AWR ' (HC.r 878 0 =i 93 |. A 1 L 94 J C 


——Ss 80 and 2 (17 )-P„blic offlcer-Receiv 
It is the duty of a receiver to take charge 
the properties in suit on behalf of the Court ] 
exercises his functions under the supervision a 
control of the Court and is remunerated unr 
its orders. He can thus be deemed to be 
officer of a Court of Justice whose duty it is 

take charge or dispose of any property within 1 
meaning of S. 2 (17) ( d ). Even if he is not 
officer he is clearly a person especially autl 
med by a Court of Justice to perform su 
duties and therefore a public officer. ( Mukhen 
and Roxburgh , JJ.) Bhuban Mohini v Bib 

74=A J. R 1 1940 ‘ba^l 8 1 ~ ^ 2 495=44 CW ' 


C.P. CODE (1908), S. 80. 

-Ss. 80 and 2(17) (g) and (h )—■'Public 

officer’—Court of Wards manager. 

A manager of an estate appointed under the 
provisions of the Court of Wards Act, 1879, is 
not a public officer within the meaning of S. 2 
(17) (g), C. P. Code, but is a public officer within 
the meaning of S. 2 (17) (A), C. P. Code, being an 
officer in the service of the Government. He is, 
therefore, entitled to the benefit of a notice under 
S.80, C. P. Code. ( Edglcy , J.) Gokul Chandra 
Das v. Manager of B. M. W. Estate. I.L R 
(1940) 1 Cal 73 = 183 I.C. 637=13 R C. 13=43 
C.W.N 1212=A.I.R. 1939 Cal. 720. 

—-— -Ss. 80 and 2 (17) (h ) —Public officer — 
Liquidator of a co-operative society appointed 
under S. 42 of the Co-operative Societies Act — 
Suit against under 0.2\,R. 63— Notice—Neces¬ 
sity. 

The liquidator appointed under S. 42 (1) of the 
Co-operative Societies Act is appointed by Go¬ 
vernment and performs public duties and hence 
he is an officer in the service of Government, 
when acting as liquidator and is therefore a 
“public officer” as defined in S. 2(17) (/t). C.P. 
Code. In a suit under O. 21, R. 63 against such 
liquidator, notice should be given as required by 
S. 80, C P. Code. ( Pollock , J.) Liquidator of 
the Society, Sangakeda Kalan & Co. v. Ayodh- 
ya Prasad. 182 I.C. 514=12 R.N. 8=1939 N L 
J. 215=A.I.R. 1939 Nag 232. 

-S. 80 —“Public officer”—Wakf property— 

Dispute between Mutwallis—District Judge ap¬ 
pointing defendant to collect rents—Suits against 
him by Mutwalli—Notice, if necessary. See 
Charitable and Religious Trusts Act, S 7 
1936 A.L J. 1112. ' * 

— S. 80— Scope—Mandatory nature of — Com¬ 
pliance — Requirements. 

The provisions of S. 80, C. P. Code, are manda¬ 
tory and contain a clear and unqualified prohibi¬ 
tion upon the institution of suit without the 
statutory notice. It is 'noi in the public interest 
that the provisions as to notice can be waived at 
the whim of the officer concerned. Where there 
is an averment in plaint that a notice under S. 80 
is ‘sent’ to the officer concerned, the averment is 
not in^ compliance with S. 80 as the words ‘deli¬ 
vered’ or ‘left’ are not used as provided by S. 80. 
(Davis, J. C and Haveliwala, A.J.C .) Ganga- 

RAM AND RuPCHAND & CO. V. SECRETARY OF 

State. 32 S.L.R 67=172 I.C. 722=10 R.S. 184 
=A.I.R. 1937 Sind 291. 

- 1 S. 80— Scope—Suit against two persons — 

Notice required as against one only—Limitation 
as against other—If extended. 

Where a suit for damages is brought against 
joint tort-feasors and one of them requires a 
notice under S. 80, C. P. Code, which extends the 
period of limitation by two months as against 
him, time must be calculated in the same manner 
as against both even though notice under S- 80 is 
not necessary to the other tort-feasor. (Davis, J. 
C. and Haveliwala, A.J.C.) Udhar^m Vassan- 
mal v. Grahams Trading Co., Ltd. 32 S.L R. 
106=172 I.C. 622=10 R.S. 171=A.I.R. 1937 
Sind 281. 

-—S. 80 —Strict compliance with — Necessity — 

Notice to Registrar, Co-operative Societies — Pro¬ 
per service — Test. 

The provisions of S. 80, C. P. Code, are imper¬ 
ative and must be strictly complied with. Where 
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a notice to the Registrar of Co-operative Socie¬ 
ties was sent by post through the Secretary of 
the Central Co-operative Bank, unless it is 
proved that it was as a matter of fact conveyed 
to the Registrar, it cannot be taken to be a proper 
service of the notice. (Janies. J.) Registrar, 
•Co-operative Societies v. Ramkisiiun Mandar. 
177 I.C. 709=5 BR. 13=11 R.P. 180=A.I.R. 
1939 Pat 32. 

_S. 80— Suit against estate in hands of recei¬ 
ver—Notice, if necessary. 

Mo estate vests in the receiver by virtue of his 
appointment. He collects rents or profits, income 
or capital on the title of the persons who are par¬ 
ties to the suit and he defends the suit because of 
the powers given to him by the Court under 
O. 40, K. 1 ( d). In cases when no relief is claimed 
against the receiver personally and the suit is 
really against the estate which does not vest in 
the receiver, but which is held by him under 
orders of the Court who made the appointment, 
the suit cannot be said to be one against the 
receiver within the meaning of S. 80. In other 
words, S- 80 contemplates a suit against the 
receiver which seeks to make him personally 
liable for acts, done or purporting to be done by 
him in his official capacity and it does not contem¬ 
plate a case where a suit for possession is brought 
against the owners of the estate in respect of 
which he has been appointed a receiver and which 
suit he has got to defend under powers conferred 
-on him by the Court. In such cases it is un¬ 
doubtedly necessary to take the leave of the Court 
which appointed the receiver before the latter 
.can be made a party to the proceedings and that 
is on the principle that interference with the 
•possession of the receiver without leave would 
amount to a contempt of the Court whose officer 
, the receiver is. But there is no necessity to serve 
upon him a notice under S. 80. (Mukherjea and 
Roxburgh, JJ.) Bhuban Mohini v. Biraj Mo¬ 
han 186 I.C. 584=12, R.C. 495=44 C.W.N. 74 
=A.I.R. 1940 Cal. 1. 

-S. 80 —Suit against Official Receiver of 

. estate for arrears of rent — Notice—If neces¬ 
sary. 

In a suit against an Official Receiver of an 
, estate for recovery of arrears of rent notice 
under S. 80 is not necessary as omission of recei¬ 
ver to pay rent is not an act purporting to fyave 
been done by him in his official capacity. (Nasim 
Ali and Remfry , JJ.) Debendra Nath Roy v. 

- Official Receiver. 174 I.C 576=10 R.C. 716= 
65 C L.J. 561=A.I.R. 1938 Cal. 191. 

-S.80 —Suit against receiver—Notice, when 

. necessary. 

Although a receiver is a public officer, in the 
case of a suit against him it is only where the 
.plaintiff complains of some act purporting to 
have been done by him in his official capacity 
that notice to him under S. 80, C. P. Code, is 
1 enjoined. Where the plaintiff makes no such 
complaint but simply impleads him in the suit 
1 in his capacity as a receiver in possession of 
some of the properties in suit, no notite need be 
given to him under S. 80, C. P. Code ( Derby¬ 
shire, C.J. and D. N. Mitter. JJ.) Haridas Chat- 
tertee v. Monmotho Nath Mullick. I.L.R. 
(1937) 2 Cal. 265=41 C.W.N. 322. 

_ S. 80— Suit against receiver for arrears of 

rent—Notice, if necessary. 
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No notice under S. 80, C. P. Code, is necessary 
for the institution of a suit against a receiver 
for recovery of arrears of rent. The omission 
of the Receiver to pay rent is not an act purport¬ 
ing to have been done by him in his official capa¬ 
city. (Nasim Ali and Remfry, JJ.) Purna 
Chandra Sarkar v. Official Assignee, High 
Court. Calcutta. 174 I.C. 576=10 R.C. 716= 
65 C.L.J 561=A.I.R. 1938 Cal. 191. 

-S. 80 —Suit attacking sale by Official Recei¬ 
ver-Notice to O fficial Receiver—If necessary. 

Where the plaintiffs instituted a suit for decla¬ 
ration that the sale carried out by the Official 
Receiver was invalid and ineffective as against 
them and impleaded him as a defendant. 

Held, that the Official Receiver was a necessary 
party to a suit of that nature and that the suit 
was not maintainable against him without notice 
under S. 80, C. P. Code. (Jai Lai and Abdul 
Rashid, JJ.) Haveli Ram v. Jagan Nath. 173 

I. C. 220=10 R.L. 416=39 P L.R. 726=A.I.R. 
1937 Lah. 386. 

“7 -;S. 80— Suit within two months of notice — 

Dismissal—Fresh suit after two months on the 
same notice—Maintainability. 

The dismissal of a suit filed within two months 
from the date of notice under S. 80, C. P. Code, 
on the ground of the insufficiency of the notice is 
no bar to the maintainability of a fresh suit 
brought after the expiry of two months from the 
date of the notice. The second suit would be 
maintainable on the same notice. (D. N. Mitter 
and Patterson, JJ.) Baidya Nath Roy v. Ram 
Chandra Banerjee. 41 C.W.N. 92. 

--—S. 80 —Two notices—Suit filed before 

expiry of two months from second notice—If 
premature. 

A suit brought after the expiry of two months 
from the date of service of the first notice but 
before the expiry of two months from the date 

of service of the second nolice would not be pre¬ 
mature, if the second notice does not cancel or 
annul the first one, but merely amplifies it. (Sen, 

J. ) Secretary of State v. District Board of 
Rangpur. 185 I.C. 454=12 R.C. 373=70 C.L.J. 
126=A.I.R. 1939 Cal. 758. 

-S. 85— Construction—Suit on behalf of 

Native State by person not duly authorised—Com¬ 
petency—Dismissal—Subsequent obtaining of 
authority pending appeal from dismissal—If cures 
defect and makes suit regular. 

The provisions of S. 85, C. P. Code, are speci" 
ally enacted for a privileged class of P e JL s °. n J' 
such as a Sovereign Prince or a Ruling Chief* 
who are parties to suits or legal proceedings, ana 

are subject to the rule of strict construction ana 
must be rigidly followed. A suit instituted on 
behalf of a Ruling Prince or an Indian State by a 
person who is not an authorised agent under (J. o, 

R. 2, C. P. Code, and without the authority re¬ 
quired by S. 85, C. P- Code, is a defective suit an 
has to be dismissed. A subsequent authority oD 
tained under S. 85 for the first time after th 
sentation of an appeal upon the dismissal ot t 
suit cannot cure the defect so as to make the sui 
a properly instituted suit. (Wossoodew o* 
Indarnarayan, JJ.) Abdul Latif GulaM Nab • 
Jawhar State. I.L.R. (1940' Bom. \ t r 
I.C. 805=13 R B. 22=42 Bom.L.R. 262=A.I-*- 
1940 Bom. 172. 
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-S. 85 —Order signed by Chief Secretary — 

Validity. 

An order dated 20th June, 1935, and signed by 
the Chief Secretary of the Punjab Government 
appointing a person to prosecute or defend all 
suits on behalf of or against the Jammu and 
Kashmir State unless it is revoked is valid even 
after the Government of India (Adaptation of 
Indian Laws) Order, 1937. ( Addison and Ram 

Loll, JJ.) Maharaja of Jammu and Kashmir v. 
Sialkot Municipality. 184 I.C. 488 (1)=12 R. 
L. 229 (1) =42 P.L.R. 228=A.I.R. 1939 Lah. 
279. 

—— S. 86— Applicability—Insolvency proceed¬ 
ings—Insolvency petition by debtor of Ruling 
Chief — Certificate , if necessary. 

S. 86 , C. P. Code, in terms applies only to suits, 
and cannot be made applicable to insolvency pro¬ 
ceedings initiated by a petitioning debtor merely 
by reason of the fact that a Sovereign Prince or 
Ruling Chief is one of the creditors. An insol¬ 
vency petition filed by a debtor of a Sovereign 
Prince or Ruling Chief is, therefore, maintain¬ 
able without the certificate mentioned in that sec¬ 
tion. ( Nasim Ali and Rau, JJ.) Madan Lal 
Jhun v. Ruler of Rampur State. I L.R. (1940) 
1 Cal. 344=71 C.L.J. 316=44 C.W.N. 333=A.I. 
R. 1940 Cal. 244. 

-S. 86 — Applicability—Proceedings under 

Ss. 184, 186 and 187 of Companies Act. 

S. 86 , CP. Code, does not apply to the proceed¬ 
ings under S. 184 but applies to all the proceed¬ 
ings under Ss. 186 and 187 of the Companies Act. 
If the Court makes an order under S. 184 of the 
Companies Act and places the name of a Native 
Prince or a Regent of an independent State upon 
the list of contributories, it does not thereby 
enforce a jurisdiction against that Native Prince 
or against the Regent or President of the inde¬ 
pendent State. The proceedings under Ss. 186 
and 187, however, stand on a different footing. 
An order under S. 186 for payment of money due 
from a person can be made by the Court only in 
cases where a suit to recover the amount would 
be maintainable and the Court cannot override 
the provisions of S. 86 , C. P. Code, by making an 
order under S. 186 of the Companies Act. No 
order under S. 187 can be made against the Sove¬ 
reign Prince or the Ruling Chief at all, and no 
question of any consent of the Governor-General 
in Council can arise, because such a case does not 
fall in any of the three classes mentioned in sub- 
S. (2) ot S. 86 , C. P. Code. ( Sulaiman. C.J. Thom 
and Iqbal Ahmad, JJ.) Official Liquidators, 
Dehra Dun Musoorie Electric Tramway Co., 
Ltd. v. The President, Council of Recency, 
Nabha State. 58 All. 742=166 I.C. 98=9 RA. 
364=1936 All. L.R. 998=1936 A.W.R. 1059= 
1936 A.L.J. 1134=A.I,R. 1936 All. 826 (F.B.). 

-Ss. 86 and 87— Scope of — Suit in reality 

though not in form against sovereign prince — 
Absence of certificate — Effect — Waiver , if pos¬ 
sible. 

Ss. 86 and 87, C. P. Code, relate to an important 
matter of public policy in India and the express 
provisions contained therein are imperative and 
must be observed. Where a suit was brought 
against the Gaekwar of Baroda State Railway 
through the Manager and Engineer in Chief—and 
the plaintiff admitted that it was owned and 
managed by His Highness the Gaekwar and 
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where no certificate under S. 86 , C. P. Code, was 
obtained and the suit was decreed on the ground 
that the Railway was a corporation capable of 
being sued, it was held that there was no evidence 
on record to support the contention that the Rail¬ 
way was a corporation and that it was directly 
contrary to the admission of the plaintiff. It was 
further held that the suit was in reality though 
not in form, a suit against His Highness the 
Gaekwar and if the judgment of the High Court 
was allowed to stand it might have far reaching 
results and might have the effect of nullifying the 
provisions of Ss. 86 and 87 of the C.P. Code. The 
fact that the Railway was allowed to defend the 
suit on the merits could not amount to a waiver 
of privilege as the provisions of Ss. 86 and 87, C. 
P. Code, are imperative, and having regard to the 
purpose which they serve, they could not be 
waived in such a manner. ( Sir Lancelot Sander¬ 
son.) Gaekwar of Baroda State Railway v. 
Hafiz Habib ul-Haq. 65 I.A. 182=1.L.R. (1938) 
All. 601=4 B.R. 524=10 R P.C. 262=1938 A.L. 
R 352=67 C.L.J. 254=1938 P.W.N. 535=32 S. 
L.R. 531=40 Bom.L.R. 811 = 19 Pat.L.T. 689= 
174 I.C. 551 = (1938) M.W.N. 481 = 1938 O.W. 

N. 521 = 1938 A.L J. 488=42 C.W.N. 705=1938 

O. L.R 218=47 L.W. 753=1938 A W R. (P.C.) 
123=A.I.R. 1938 P.C. 165=(1938) 2 M.L.J. 11 
(PC). 

-S. 89— “Any other lazu for the time'being in 

force” — Interpretation—If covers O. 23, R. 3. 

The words “by any other law for the time be¬ 
ing in force” in S. 89, C. P. Code, refer to some 
law extraneous to the Code and cannot be legiti¬ 
mately held to cover O. 23, R. 3. In other words, 
once S. 89 is held to apply, no reliance can be 
placed for any purpose on O. 23, R. 3. The only 
remedy left is either to proceed with the arbitra¬ 
tion, or if the Court supersedes the arbitration, 
to proceed with the hearing of the suit or the 
appeal, as the case may be, on the merits, as 
required by para. 8 of the Second Schedule read 
with para. 19. (Sale, J.) Sita Ram v. Harbans 
Lal. 160 I.C. 287=8 R.L. 517=38 P.L.R. 102= 
A.I.R. 1936 Lah. 374. 

-S. 89—“ Any other law ”— If includes O. 23, 

R. 3. 

The words “any other law for the time being in 
force” in S. 89, C. P. Code, cannot include O. 23, 

R. 3, C. P. Code. ( Roberts , C.J ., Mya Bu and 
Mosely, JJ.) Maung Hlay v. U Ge. 1939 Rang. 
L.R. 280=183 I.C. 343=12 R.R. 71=A.I.R. 1939 
Rang. 300 (F.B.). 

-S. 89 and O. 23, R. 3— Arbitration and 

azvard out of Court—If can be given effect to — 
‘Any other law ’ m S. 89 if includes O. 23, R. 3. 

Where during the pendency of a suit parties 
took time to settle out of Court through an arbi¬ 
trator, and an award is made subsequently, it 
cannot be recorded as an adjustment of the suit 
under a lawful compromise under O. 23, R. 3, C. 

P. Code. The words ‘any other law’ occurring 
in S. 89, C P. Code, do not include the provisions 
of O- 23, R. 3 But there is no conflict between 

S. 89 and O. 23, R. 3. (Stone, C.J., Grille and 
Bose . JJ.) Ramdayal Munnalal v. Sheodayal. 
I L.R. (1939) Nag 250=183 I.C. 128=12 R.N. 
43 (2)=1939 N.L.J. 228=A.I.R. 1939 Nag. 186 
(F.B) 

--S. 89— Scope of — Whether covers all refer¬ 
ences to arbitration. 
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S. 89, C. P. Code, covers all references to arbi¬ 
tration whether the reference is or is not made 
without the intervention of the Court, and whe¬ 
ther an award does or does not follow. ( Sale , /.) 
Sita Ram v. Harbans Lal. 160 I.C. 287=8 R L. 
517=38 P.L.R. 102=A.I.R. 1936 Lah. 374. 
-S. 91 and O. 1, R. Applicability—“Pub¬ 
lic nuisance'’ —Osara on village lane or pathway— 
If a public nuisance—Suit by private person— 
Competency without sanction—Special damage — 
Proof of—Necessity—Highway. 

A village pathway, or lane is of the class of a 
public highway and has its origin in dedication 
and not in custom. It is not a private way or of 
a class over which only certain classes of persons 
or certain portions of the public have rights 
which have their origin in custom. An osara 
built on such a village-path or lane is a public 
nuisance within the meaning of S. 91, CP. Code. 
A suit in respect of such an osara can only be 
brought by observing the conditions laid down in 
the section—consent in some form as required by 
the section is necessary. Even if the pathway or 
lane be treated as a private pathway or one over 
which only limited persons have a right, notice 
and leave of Court under O. 1, R. 8, C. P. Code, 
are necessary. A suit by a private person with¬ 
out sanction under S. 91, or without leave under 

O. 1, R. or without allegation or proof of 
special damage is not maintainable. (Wort, J.) 
Bissessar Pathak v. IIarbans Lal. 166 I.C. 
538 = 9 R.P. 308=3 B.R. 179=17 Pat.L.T. 842= 
A.I.R. 1937 Pat. 54. 

-S. 91 and O. 1, R. 8— Applicability and rel¬ 
ative scope—Village pathway — Obstruction — 
Right of action—Proof of special damage — Neces¬ 
sity—Sanction of Advocate-General — Necessity — 
5 . 91 —If overrides O. 1, R. 8. 

While it is necessary to prove special damage 
in cases where the plaintiff sues merely as a mem¬ 
ber of the public in respect of a public right in the 
full sense, it is not necessary to prove it in the 
case of quasi public rights, where the plaintiff 
sues as a member of the limited class whose 
special rights have been infringed. The doctrine 
of special damage is based upon the principle of 
English Common law that there can be no private 
action for a public wrong. To give a right of 
suit the wrong must be in some way special or 
peculiar to the person who sues, and it is based 
on the sound rule that no man should be harassed 
by a multiplicity of suits in respect of a single 
wrong. The principle has been adopted by the 
Courts in India as a matter of equity and good 
conscience. The wording of S. 91, C. P. Code, 
also makes it clear that the Legislature contem¬ 
plated that this doctrine of special damage should 
apply in India. The doctrine has, however, two 
very definite limitations . firstly, it applies only to 
cases regarding public rights in the full sense; 
secondly, an invasion of special rights will pro¬ 
vide a cause of action without special proof of 
damage, for in such a case the law will presume 
damage. It is by reason of these limitations that 
it has been held not to apply to cases of quasi¬ 
public rights, such as village roads, and where 
the plaintiff sues either for himself as a member 
of the limited class of persons having special 
rights in common, or on behalf of that limited 
class in a representative suit under O. 1, R. 8, C. 

P. Code for infringement of those rights. O. 1, I 
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R. 8 is merely an enabling provision. It provides 
no new right of suit, but merely a right of repre¬ 
sentation where a right of suit already exists, and 
that right of suit is provided by the invasion of 

^ oi P r' C1 n tlie class represented. 

. , » P* # Code, on the other hand gives a new 
right of sint namely, a right to sue for the re¬ 
moval of a public nuisance, even where there is no 
special damage, and no invasion of any special 
right. Obstruction to a village pathway is a public 
nuisance under S. 91, C.P. Code, though it may 
not be a public highway in the full sense. S. 91, 
however, does not take away any independent 
right of suit which may exist and it does not 
override the provisions of O. 1, R. 8, and it does 
not take away any right of suit under O. 1, R. 8, 
. a n it is a case of public nuisance. The 
special restrictions of S. 91 can be overcome by 
proof of special damage and by proof of the 
invasion o f the special rights of a limited class 
which will give an independent right of action. 
This latter right of suit is independent of both 

S. 91 and O. 1. R. 8, C. P. Code. Therefore, in 
the case of suits relating to obstructions to 
village ways, if the plaintiff does not utilise the 
special provisions of S. 91, C. P. Code, or prove 
special damage, but purports to sue under O. 1, 
K 8, C. P. Code, he must plead and show, (1) 
that he sues not on behalf of the public generally, 
but on behalf of a limited and clearly defined 
class with which he has a common interest and a 
common right, and (2) that the pathway in 
question is not a public highway in the full sense 
in which all the members of the public who 
happen to go to the place have equal interest; he 
must show that it is a way or path of a quasi 
public type, in which the class he represents has 
got special rights as distinct from those of the 
public generally. ( Fazl Ali and Meredith, JJ.) 
Bjbhuti Narayan Singh v. Guru Mahadev 
Asram Prasad Sahi. 19 Pat. 208=A.I.R. 1940 
Pat. 449. 


-—S. 91— Applicability—Taking of Granth 

Sahib to cremation ground—If amounts to public 
nuisance—Suit with reference to. 

Where a suit is, brought to restrain certain 
persons from taking the Granth Sahib to the 
cremation ground S. 91, C.P. Code, does not 
apply to such a suit as the taking of the Granth 
Sahib is not a public nuisance. (Almond, I C.) 
Ram Chand Lachman Dass v. Ishar Singh. 
10 R. Pesh. 57=173 I.C. 813=A.I.R. 1937 Pesh. 
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-S. 91—Scope—Absence of sanction—If h ar 
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to maintainability of suit—Failure to raise plc a 
of want of sanction—Effect—Plea in se £°iJ? 
appeal—If open. Ses Tort—Nuisance. 1938 M. 
WN. 262. 

- S. 91 — Scope—Public way — Obstruction 

Suit for establishing public right of way and for 
removal of obstruction—Maintainability without 
sanction of Advocate-General—Proof of specia 
damage — Necessity. _ f 

A suit for establishing a public right oi way 
and removal of obstruction which constitutes 
public nuisance can be maintained by a plamti 

without the sanction of the Advocate-Gener 

under S. 91, C. P. Code, and without proot or 
special damage. S. 91, C. P. Code though *t P 
vides a remedy by getting the sanction oi 
Advocate-General—a remedy which in many 
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these cases will be financially out of reach of the 
parties expressly safeguards any other remedies 
which may exist. The English rule requiring 
proof of special damage in cases in which a 
member of the public prays for the removal of 
an obstruction to a public way does not apply to 
India. ( Wadsworth, /.) Muntsami Chettyv. 
Kuppusami Chetty. I L.R. (1939) Mad. 870= 
186 I.C. 208=12 R.M. 601=49 L.W. 334=1939 
M.W.N. 259=A.I.R. 1939 Mad. 691=(1939) 1 
M.L.J. 392. 

- S. 91— Scope—Suit by Particular class of 

public claiming right of way over village path — 
Maintainability—Sanction of Advocate-General — 
Necessity—Proof of special damage. 

Under S. 91 C. P. Code, the consent of the 
Advocate-General is necessary for a suit with 
regard to a public right, but an action brought by 
a particular section or class of the public, claiming 
a right of way over certain land alleged to be a 
village path way, is an exception to that general 
rule. Such an action is maintainable without 
proof of special damages. (Wort , J.) Ramdahin 
Pande v. Parmeshwar Singh. 188 I.C. 249=12 
R.P. 681=6 B.R. 617=20 Pat. L.T. 414=A.I.R. 
1940 Pat. 160. 

S. 91— Suit in respect of a Personal right to 


use a passage—If affected by S. 91. 

Where a particular passage or way is not a 
public highway and where certain persons bring 
a suit in their personal right to the use of the 
passage or way, it is not barred by S. 91, C. P. 
Code, for the plaintiffs have a personal cause of 
action to bring the suit. {Thom, C.J. and Ganga 
Nath, J.) Ram Kali v. Munna Lal I.L.R. 1939 
All. 754=184 I.C. 620=12 R.A. 260=1939 A.L. 
J. 821=1939 A.W.R. (H.C.) 515=1939 R.D. 390 
=A.I.R. 1939 All. 586. 

-S. 92. 

Appeal. 

Applicability. 

Burden of proof. 

Charitable trust. 

Construction. 

Interest/ 

Jurisdiction of Civil Court. 

Parties. 

Public or Private trust. 

Relief. 

Removal of heads of Religious Endow¬ 
ment. 

Right to sue. 

Scheme decree. 

Scope and effect. 

Suit under. 

Appeal. 

-S. 92— Appeal—Death of mutwallis of wakf 


appointed by Court-Applications by some per¬ 
sons for their own appointment—Order appoin¬ 
ting applicants— Appeal — Revision. 

On the death of the mutwallis of a wakf ap¬ 
pointed by the Court in a suit under S. 92, C. P. 
Code, some persons applied to the Court to be 
appointed mutwallis of the wakf, and the Court 
passed an order appointing the applicants. 
Against this order and the order regarding the 
maintainability of the applications, an appeal was 
brought. V 

Held, that the appeal was incompetent and that 
neither S. 96 nor S. 47, C. P. Code, was applicable 
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to the case, but that a revision lay against the 
orders passed by the Court. {Thomas and Z>a- 
Ul-Plasan, JJ.) Abul Hasan Khan v. Jafak 
Hussain. 13 Luck. 523=168 I C. 803=9 R.O. 
505=1937 O.L.R 324=1937 O.W.N. 730=A.I. 
R. 1937 Oudh 381. 

-S. 92— Appeal — If competent by one of the 

plaintiffs only — Sanction—Institution of suit, if 
should conform to. 

Where the consent in writing of the advocate- 
general, or collector has been obtained to a suit 
by three persons, the suit as instituted must con¬ 
form to that consent. If after the institution by 
three persons as plaintiffs, two die, the suit does 
not become defective or incompetent. There is 
no provision at all in the Code for recourse being 
had to the advocate-general or collector during 
the course of a suit or proceedings in appeal. 
The consent is a condition of the valid institution 
of a suit and has no reference to any other 
stage. The persons who filed the suit within the 
leave of the advocate-general or collector are not 
to be deemed to be one plaintiff and as such there 
is no reason why one of the plaintiffs in the case 
should not appeal alone on the same terms and 
conditions as are applicable to suits in general. 
{Sir George Rankin.) Ali Begam v. Badr-ul- 
Islam Au Khan. 65 I.A. 198=1938 A.L.J, 825 
=40 Bom.L.R. 835=42 C.W.N. 845=1938 O.L. 
R 278=67 C.L.J. 266=1938 P.W.N. 470=48 L. 
W. 1 = 10 R.P.C. 290=4 B.R 593=1938 O.A. q58 
=1938 A.L.R 430=40 P.L.R 740=1938 M.W. 
N. 757=1938 O.W.N. 698=I.L.R. (1938) Lah. 
383=32 S.L.R. 749=1938 A.W.R. (P.C.) 131 = 
174 I.C. 870=A.I.R. 1938 P.C. 184=(1938) 2 
M.L.J. 1 (P.C.). 

-Ss. 92 and 47— Appeal—Orders for carry¬ 
ing out scheme. 

Where orders are passed merely for carrying 
out a scheme, they are orders in execution, and 
appeals lie from such orders under S. 47. 
{Mosely and Dunkley. JJ.) U Po Sein v. U Pu. 
177 I.C. 919=11 R.R. 184=A.I.R. 1938 Rang. 
363. 

Applicability. 

S. 92— Applicability—Conditions—Suit to 

. • • 


declare certain properties as trust properties and 
to restrain defendant from alienating the same — 
Sanction — Necessity . 

There are only two classes of cases to which 
S. 92 applies, (1) where there is any alleged 
breach of any express or constructive trust for 
public purposes of a charitable or religious 
nature ; (2) where the directions of the Court are 
deemed necessary for the administration of any 
such trust; further, in order that the suit should 
fall within the section, any one or more of the 
reliefs of the nature described in clauses (a) to 
{h) of the section must be the subject of the 
prayer in the suit. All these conditions must be 
satisfied before a suit can be said to fall within 
the purview of S. 92 A suit for a declaration 
that the property in the suit is a public charitable 
property and that neither the defendant nor any 
one else is entitled to alienate the same and for an 
injunction restraining the defendant from alienat¬ 
ing the same or any portion of it to any person, is 
a suit to which S. 92 applies, because the relief 
prayed for falls within Cl. (A) of the section; 
consequently sanction under the section is neces- 
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sary. (Davis, J.C. and Lobo, AJ.C .) Mulchand 
Bassaar Mal v. Devigir Motigir. 30 S.L.R. 104 
=165 I.C. 158=9 R.S. 87=A.I.R. 1936 Sind 
179. 

__S. 92— Applicability — Conditions—Suit for 

removal of trustee de son tort —If falls under 

S. 92. . . 

In order to invoke the application of S. 92, 
C P. Code, four conditions are necessary: (1) 
the trust in suit must be for public purposes of a 
charitable or religious nature, (2) the plaint must 
allege a breach of trust or that the direction of 
the Court is necessary for the administration of 
the trust; (3) the suit must be not only in the 
interest of the plaintiff individually, but in the 
interest of the public, or in the interest of the 
trust itself (for where the trust is a public one 
the interest of the trust will be the interest of 
the public); and (4) the relief claimed in the suit 
must be one of the reliefs mentioned in the 
section. A prayer for removal of a trustee is a 
relief contemplated by the section and falls under 
it. The fact that the defendant sought to be 
removed on the ground of misconduct and mis¬ 
appropriation is a self-constituted trustee, that is 
to say, a trustee de son tort is immaterial, 
because if the defendant is a person who is not a 
trustee and purports to act as a trustee, he is a 
trustee de son tort, and a suit to remove such a 
nerson is a suit for the removal of a trustee with¬ 
in the meaning of S. 92, C. P. Code. (IVort and 
Meredith, JJ.) Ramdas Bhagat v. Krishna 
Prasad Tewari. 186 I.C. 359=6 B.R 351 = 12 
r.P. 486=1940 P.W.N. 123=21 Pat.L.T. 155= 
A.I.R. 1940 Pat. 425. 

-S. 92— Applicability—Hindu leaving widow 

and large properties—Wills left by deceased 
giving considerable properties to trusts and chari¬ 
ties and maintenance to widow—Suit by latter 
claiming higher maintenance according to Hindu 
Law and challenging wills — Sanction — Necessity. 

A Hindu died leaving his widow and consider¬ 
able movable and immovable properties. He 
disposed of his properties by four wills and a 
trust deed, whereby he bequeathed considerable 
properties to certain trusts and charities and gave 
specific amounts of money to his wife for 
maintenance. After his death, she sued the 
executors under the wills and the trustees under 
the trust deed, contesting the validity of the 
wills, etc. and claiming maintenance suitable to 
her requirements and status in life under the 
Hindu law. It was pleaded that the suit was 
bad for want of sanction under S. 92, C. P. Code, 
because the plaintiff claimed some reliefs falling 
under S. 92 (1). 

Held, that the suit was not one to enforce the 
trust, but one claiming what the plaintiff con¬ 
sidered reasonable maintenance not on the basis 
of the trust but in spite of the trust, relying on 
Hindu Law. She was not asking the Court to 
administer the trust but to administer her 
husband’s estate in accordance with Hindu Law 
for the purpose of giving her proper maintenance. 
S. 92, did not therefore govern the case and no 
sanction was necessary. (Broomfield and Mack- 
lin, JJ ) Mahant Narsidasji v. Bai Jamna. 
185 I.C. 44=12 R.B. 211=41 Bom.L.R. 787=A. 
I.R. 1939 Bom. 354. 

—Sv92— Applicability—Matter pertaining to 
administration of religious trust—Temple trustee 
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removing namams in temple and on temple 
articles and putting different namams—Suit in 
respect of—Suit to compel trustee to take out 
I deity in procession on certain occasions—Sanction 
— Necessity. 

Matters pertaining to the administration of a 
religious trust must be distinguished on the one 
hand from matters of ritual and on the other 
from the individual right of worship. Where the 
complaint is that the trustees of a temple have 
removed certain namams from the temple, temple 
articles and certain idols, by erasing them and 
replaced them with other namams of a different 
category, it must be treated as one relating to the 
administration of a religious trust. A suit in 
respect of such a matter is not competent unless 
the procedure prescribed by S. 92, C. P. Code, is 
adopted. So also a claim to compel the trustees 
of a temple to take in procession certain idols 
within the precincts of the temple on certain 
occasion, is one falling within S. 92, C. P. Code, 
and is not maintainable without sanction. 
(V enkatasubba Rao and Abdur Rahman JJ .) 
Aiyanachariar v. Satagopachariar. 189 I.C. 
190=1939 M.W.N. 418=A.I.R. 1939 Mad. 757. 

-S. 92— Applicability—Public or charitable 

trust—Allotment of property to poor members of 
specific community — Trust—Suit in respect of— 
Sanction — Necessity. 

Allotting property for the benefit of poor 
members of a particular community is a purpose 
of a public or charitable nature within the mean¬ 
ing of S. 92. Where a suit relates to such 
property sanction of the Advocate-General under 
S. 92 prior to the institution of the suit is 
essential, although such property forms a small 
part and is divisible from the rest of the trust 
property in respect of which the suit is brought. 
Sanction under S. 92 is all the more necessary 
when the suit is not divisible and it is not possible 
for the plaintiff to omit the relief which he 
claims relating to charitable part of the trust and 
in such a case the whole suit is governed by S. 92. 
(Lobo and Weston, JJ.) Vishram ManJI v . 
Gangaram Ladha. I.L.R. (1939) Kar. 325= 
178 I.C. 897=11 R.S. 114=A.I.R. 1939 Sind 13. 

—S. 92— Applicability—Suit by new trustee 
against ex-trustee — Sanction — Necessity. 

A suit by a plaintiff claiming to be a newly 
appointed trustee of a temple for recovery of 
movable properties and cash of the temple and 
for an account of trust money received by the 
defendant, the previous trustee, who is alleged to 
have been lawfully removed from office is out¬ 
side the scope of S. 92, C. P Code, and is not bad 
for want of sanction under S. 92. (Lakshmana 
Rao, J.) Gurunathasami Koil v. Alangaram 
Pillai. 1939 M.W.N. 255=49 L.W. 495=A I. 
R. 1939 Mad. 594=(1939) 1 M.L.J. 517. . 

-S 92— Applicability—Suit by person claim¬ 
ing to be trustee of property against rival trustee 
—Relief claimed in individual capacity. . . 

Where a suit is instituted by a person claiming 
to be a trustee of property dedicated for religious 
purposes, for a declaration that he is a truste 
and is entitled to manage the institution as sue 
but the relief he claimed is in his mdividua 
capacity and not in a representative capacity an 
the suit is against a rival trustee or one w 
claims to be a trustee, such a suit does not * _ 
under S. 92 (1). No injury to public, right p.r 
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interest is involved ; whoever happens to succeed 
will hold the property as trustee and not in his 
own right. The dispute between the rival trustees 
inter se is neither a suit for removal of any 
trustee nor one for appointing a new trustee nor 
for vesting any property in a trustee and does 
not fall under any heads from ( d ) to (g) or 
under head (h) of S. 92. A suit by a person 
claiming to be a mutawalli of a certain mosque 
against a registered corporation which has been 
managing the mosque, for a declaration that he is 
the mutawalli of the mosque and as such entitled 
to manage all the affairs connected with it, does 
not therefore fall under S. 92, C. P. Code, and 
does not require the sanction of the Collector 
required by S. 92 and the institution of the suit in 
such a form does not amount to a circumvention 
of law. (Addison and Din Mohammad, JJ.) 
Jamjat Dawat v. Mohammad Sharif. 180 I.C. 
799=11 R L. 711=A.I R. 1938 Lah 869. 

-S. 92— Applicability—Suit jor accounts by 

trustees against past trustees—Consent of Advo¬ 
cate-General—If necessary—Suit against some 
only of them — Maintainability. 

S. 92, C. P. Code, does not apply to a suit by the 
trustees of a property against the past trustees 
for accounts, and the consent of the Advocate- 
General is, therefore, not necessary to institute 
such a suit. The section applies only where the 
suit brought is representative in its nature, that 
is to say, where the suit is brought by two or 
more persons as representing the general public 
in order to secure the proper administration of a 
public trust. A suit by trustees on their own 
behalf and in the discharge of their own func¬ 
tions as trustees, not being a representative suit, 
is outside the scope of the section. A suit for 
accounts by the trustees against some only of the 
past trustee is maintainable, if some only of them 
are known to have committed a breach of trust. 
{Rau and Mukherjea, JJ.) Indu Bhusan Sen v. 
Kiron Chandra Sen. 44 C.W.N. 327=A.I.R. 
1940 Cal. 376. 

— -S. 92— Applicability—Suit for declaration, 

injunction and possession of property as private 
property—Nature of—Test—Plea by defendant 
that property is public charitable and religious 
trust — Effect. 

A suit in which a claim is made to property as 
the plaintiff’s private property is not a suit to 
which S. 92, C. P. Code, applies. The nature of a 
suit is determined by the plaint and not by the 
written statement. A suit for declaration, in¬ 
junction and possession of certain property as the 
plaintiff’s own property is not a suit under S. 92. 
The fact that the defendant in his written state¬ 
ment pleads that the property is a public charit¬ 
able and religious trust cannot make the suit one 
under the section. (Davis, J.C. Mehta, A.J.C.) 
Ganga Ram v. Keshavdas. 170 I.C. 102=10 R. 
S. 32=30 S.L.R. 478=A.I.R, 1937 Sind 174. 

— S. 92— Applicability—Suit for declaration 
that property is wakf. 

A suit for a declaration that, the suit property 
is wakf and not the private property of the 
defendants is competent without the sanction 
required by S. 92. (Tekchaud and Coldstream, 
//.) Ram Rtjp v. Sarn Dayal. 160 I C. 289= 
8 R.L. 524=A.I.R. 1936 Lah. 283. 

— S. 92— Applicability^—Suit for Possession 
of trust property against alienee. 
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S. 92, C. P. Code, does not apply to a suit by a 
managing committee of a thakardwara to recover 
possession of the property originally belonging to 
it, and mortgaged by a previous mahant, and no 
sanction is, therefore, necessary for such a suit. 
( Skemp, J.) Bachint Singh v. Gajpat Rai. 
172 I C. 319=10 R.L. 297=39 P.L.R. 355=A.I. 

R. 1937 Lah. 660. 

-S. 92— Applicability—Suit of trustee 

against co-trustees for accounts—Sanction of Ad¬ 
vocate-General — Necessity — Test. 

A suit by a trustee of a public, charitable or 
religious trust against his co-trustees for 
accounts is not a suit falling within S. 92, C. P. 
Code, and does not require the sanction of the 
Advocate-General before institution. 

Varadachariar, J. —To attract the operation 
of the section the suit must be brought by 
individuals as representatives of the general 
public, and the relief sought must be in the larger 
interests of the public, besides being of a kind 
mentioned in S. 92 (1), and not merely for the 
purpose of vindicating the private rights of one 
of the trustees. (Leach, C.J. and Varadachariar , 
J.) Shanmukham Cheity^. Govinda Chetty. 
I.L.R. (1938) Mad. 39=176 I.C. 26=11 R.M. 53 
=1937 M.W.N. 849=46 L.W. 426=A.I.R. 1938 
Mad. 92. 

- : —S. 92— Applicability —Test — Prayer in 

plaint as on date of institution—If deciding factor 
—Amendment or abandonment subsequently—If 
material. 

It is incumbent upon the Court to see what 
were the prayers in the plaint at the date the suit 
was instituted in order to satisfy itself whether 

S. 92 has been complied with and for this purpose 
the Court must pay no regard to what may 
happen by way of amendment or abandonment at 
some later stage in the suit. (Lobo and Weston, 
JJ.) Vishram Manji v. Gangaram Ladha. 
I.L.R. (1939) Kar. 325=178 I.C. 897=11 R.S. 
114=A.I.R. 1939 Sind 13. 

-S. 92— Applicability—Test — Suit as origi¬ 
nally framed falling under section—Sanction not 
obtained — Effect—Amendment to omit prayer to 
get over absence of sanction — Permissibility. 

The question whether S. 92 of the C. P. Code 
has to be applied to suit must depend upon the 
prayers in the plaint at the date when the suit is 
instituted, and the section cannot be evaded by an 

amendment of the plaint at a later date. A suit 
which, as originally instituted, is obnoxious to S. 
92 cannot, by amendments in the plaint, be altered 
and rendered not obnoxious to the section. 
(Broomfield and Tyabji, JJ.) Annappa Ram- 
chandra v. Krishna Narayan. 9 R.B. 202= 
165 I.C. 1001=38 Bom.L.R. 808=A.I.R. 1936 
Bom. 412. 

--S. 92— Applicability—Tope inam—If public 

charitable or religious trust—Grant of tope inam 
to person as dharmakartha —Condition that tope 
to be preserved and produce to be applied to 
charity—Nature of grant—If to be deemed to be 
dedicated to use of public. 

. Tope inams are a familiar class of charitable 
grants made by ancient xulers for the benefit of 
the public or a section of the public, for example, 
the villagers of a particular locality. In the case 
of tope inam consisting of 13-78 acres in a village, 
the date of the original grant was not known, 
and the grant too was not forthcoming. The 
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inam register showed the grant as a dharma- 
dayam grant, the grantee being described as 
aharmakartha. In the remarks column appeared 
the statement: “Subject to the condition of the 
tope being preserved and the produce applied to 
charity.’' The evidence showed that the tope 
was being utilised as a place of shelter for the 
villagers, for the cattle and for way-farers. It 
was also found that the produce of the tope was 
being distributed among the villagers. 

Held, that both from the nature of the grant 
and from the enjoyment in regard thereto, the 
tope in question must be intended to have been 
dedicated to the use of the public and was clearly 
a public charitable trust to which S. 92, C. P. 
Code, would apply. (Venkataramana Rao, J .) 
Appammav Bhujangarayudu. 174 I.C. 199= 
10 R.M. 673=45 L.W. 804=1937 M.W.N. 1089 
=A.I.R. 1937 Mad. 862=(1937) 2 M.L.J. 505. 

-S. 92 —Applicability—Trust funds deposit¬ 
ed with banker by trustee—Misapplication to 
private account of trustee—Suit by co-trustee 
against banker and trustee—Sanction of Advo¬ 
cate-General — Necessity. See Banker and 
Customer—Liability of Banker. 48 L.W. 577 
=A.I.R. 1938 Mad. 999. 

-S. 92 —Applicability— Trust properties— 

Breach of trust by female trustee—Suit by person 
claiming to succeed to office as next trustee for 
relief on ground of breach of trust—If falls under 

section. . 

A suit in respect of properties forming the 
subject-matter of a public charitable trust, seek¬ 
ing relief on the ground of a breach of trust by 
the defendant trustee falls under S. 92, C. P. 
Code and is not maintainable unless instituted in 
conformity with the provisions of S. 92. The 
fact that the trustee-defendant is a woman and 
that the plaintiff is a reversioner who has a chance 
of becoming a trustee in the future makes no 
difference. There is no difference between a male 
holder and female holder of the office as regards 
trusteeship in respect of the status of or the 
remedies open to the next successor to the office. 

( Varadachariar and Pandrang Rozv, JJ ) Sundar- 
ammal v. Jagadambal Ammal. 180 I.C. 35 = 11 
R.M. 649=48 L.W. 543=1938 M.W N 1060=A. 
I.R. 1939 Mad. 65 = (1938) 2 M. L.J. 1013 
———S. 92 Applicability — Trust for public pur¬ 
poses Meaning of—Properties held by Mahant of 
temple—Legal title vesting in him—Obligation to 
maintain temple—If trust. 

> Although it would be unreasonable to hold, 
having regard to the evidence in a particular case, 
that the properties held by the Mahant of a temple 
belong to any idol or to the temple, or to the 
members of the Panth or to anybody except the 
Mahant for the time being the fact that the legal 
title is in the Mahant cannot dispose of the 
matter. If the general effect of the evidence is 
that the ownership of the properties is so restric¬ 
ted by the obligation to maintain the institution 
for purposes which can only be regarded as public 
charitable purposes it may fairly be said that a 
suit has been created for such purposes within the 
meaning of S. 92, C. P. Code. S. 92 is not limited 
to trusts in the sense defined by the Trusts Act 
but ftttist certainly include them. ( Broomfield 
•and Sen, JJ.) Dhoribhai Dadabhai v. Praodasji. 
178 I.C. 926=11 R.B. 207=40 Bom.L.R. 1041 = 
A:I.R. 1938 Bom. 471. 
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S. 92— Applicability—Wakf partly private 
and partly public—Suit for removal of trustee 
a ! f 9tn 9 breach of private trust—Consent of 
Advocate-General—If necessary—‘Breach of 
trust —Meaning of. 

By a deed of wakf, a Mahomedan lady created 

a primary trust for the benefit of the poor mem¬ 
bers of her family, and subject thereto, a secon¬ 
dary trust for certain charitable or religious 
objects, and appointed the defendant as the sole 
trustee of the wakf property. The plaintiffs who 
were relatives of the settlor, pleading their 
interest as members of her family, instituted a 
suit for the removal of the defendant alleging 
breaches of the primary trust. 

Held, that the word ‘trust’ in the context ‘breach 
of trust' in S. 92, C. P. Code, denoted the abstract 
obligation to administer property in a certain 
defined way which attached to a trustee in whom 
property was vested upon trust, that by “breach 
of trust” was meant a breach by the trustee of the 
confidence or duty that the law or equity imposed 
on him in the particular respect complained of in 
the case, that, therefore, as the allegations of the 
plaint were made by the plaintiffs only as objects 
of the primary or non-public purpose and 
as there was no allegation of a breach of the 
secondary trust which was of a public nature, the 
case did not fall within S. 92 (1), C. P. Code, and 
the consent of the Advocate-General was not 
necessary to the institution of the suit. ( Braund , 
J.) I. E. Aboo v. G „H. S. Aboo. 1939 Rang.L.R. 
140=184 I.C. 413=12 R.R. 142=A.I.R. 1939 
Rang. 254. 


Burden of proof. 

-S. 92 —Burden of proof—Right to relief- 

In proceedings under S. 92, C P. Code, the 
onus of establishing a case for the reliefs asked 
for is on the plaintiff. It is for the plaintiff to 
prove that there is an endowment or trust for 
public of charitable or religious nature. But the 
question of onus is immaterial when evidence on 
both sides is adduced. (Mukerjee and Jack, JJ') 
Prakash Chandra Nag v. Subodh Chandra Nag- 
I.L.R. (1937) 1 Cal. 515=170 I.C. 290=10 R C- 
133=64 C.L.J. 341=A I R. 1937 Cal 67. 

Charitable trust. 


. S. 92 —Charitable trust—What constitutes. 

Where the words used in a trust are “charitable 
and benevolent” purposes, any object to be bene¬ 
fited must possess both characteristics. Accor¬ 
dingly these words will constitute a good charit¬ 
able trust, that is to say, a charitable trust of a 
public character. But where the words are 
•‘public, benevolent or charitable purposes’ tne 
gift is expressed in another form admitting non 
charitable objects, for example objects of privat 
benevolence only, or public non-charitable P u 

poses and the trust will fail. A bequest to 
able purposes may by its very terms show tn 
those purposes are of a private nature. * n ^ SU Q 2 , 
a case the bequest would not fall under a- * 
Where a gift is tQ purposes which are charita » 
whatever else they may be in addition, then un 
the charitable purposes expressed are c,e ..j 
stated to be of a private nature, the Courts ' 
administer the trust as one for public purpose 
the charitable nature. Where the testator s *n 
tion is to benefit only the members of tus 
family who are poor, this is not “a public pu P 
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of a charitable nature” within the meaning of S. 
92. But, where charity, prim a facie for public pur¬ 
poses, is the expressed object of the settlor, these 
purposes are not in any way defeated by the 
reminder that members of his own family are 
eligible to benefit with other members of the 
public at large. ( Roberts, C.J. and Mosely, /.) 
Taw Chew Kean v. Taw Kock Tyon. 1939 
Rang. L R, 520=184 I.C. 333=12 R.R. 140= 
A.I.R. 1939 Rang. 203. 

Construction. 

- S. 92— Construction — Principles — Duty of 

Court. 

The provisions of S. 92, C. P. Code, are of a 
restrictive nature, and must, therefore, be con¬ 
strued strictly ; and before the Court can bar a 
suit for want of necessary sanction, it has to be 
satisfied that the suit comes actually within the 
four corners of the section. But though the 
section has to be construed strictly, it should not 
be construed in such a way that a fraud is per¬ 
petrated on the section itself. (Davis, J.C. and 
Lobo, A.J.C.) Mulchand Bassaar Mal v. Devi- 
gir Motigik. 30 S L R. 104=165 I.C. 158=9 R.S. 
87=A.I.R. 1936 Sind 179. 

Interest. 

-S. 92— 'Interest' — Meaning of. 

‘Interest’ in S. 92, C. P. Code, denotes an 
interest which must be a present and substantial 
and not a remote and fictitious or purely illusory 
interest. ( Mya Bu and Sharp, J J.) M. E. Mit- 
chla v. A. M. Mitchla. 1938 Rang.L.R. 276= 
177 I.C. 851=11 R.R. 175=A.I.R. 1938 Rang. 
339. 

Jurisdiction of Civil Court. 

-S. 92— Jurisdiction of Civil Court — Removal 

of rnahant from religious duties. 

Where the secular and religious duties of a 
rnahant of a public endowment are inter-depen¬ 
dent and inseparably blended, as it must be the 
casein any well-organised institution, a Civil 
Court has jurisdiction under S. 92, C. P. Code, in 
fit cases to remove the rnahant not only from the 
trusteeship and management of the temporal 
affairs of the endowment but also from his spiri¬ 
tual duties. But even if the two capacities of the 
office can be separated, and the mahantship on its 
spiritual side regarded as purely an olfice or 
dignity, there is no doubt that the office is of such 
a nature that a suit relating to it must fall within 
the purview of the explanation to S. 9, C. P. Code 
—the spiritual portion of the office being intima¬ 
tely connected with the exercise of rights to 
property. There may, however, be cases where 
the duties of an office are purely spiritual and 
moral, entirely unconnected with any particular 
temple or place. The office may be such that no 
pecuniary benefit is attached to it or its emolu¬ 
ments are purely voluntary contributions, or the 
duties attendant to it are the exercise of spiritual 
and moral supervision over the voluntary actions 
of the worshippers. In such cases, it may be 
futile for a Civil Court to interfere with the 
•exercise of the duties of the office. No rights of 
property are connected with it and there is no 
machinery by which the Court can control the 
voluntary action of the worshippers or the 
rnahant. (M.R. Jayakar.) Satish Chandra v. 
Dharanidhar. 67 I.A. 32=44 C.W.N. 177 (P. 
C.)=I.L.R. (1940) 1 Cal. 2fi6==I.L.R. (194Q) 
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Kar. (P.C.) 47 = 185 I.C. 616=12 R.P.C. 117 = 51 
L.W. 49=1940 O A. 112=1940 O.L.R. 64=6 B. 

R. 291 = 1940 A.W.R. (P.C ) 33=1940 O.W.N. 
104=21 P L.T. 91 = 1940 P.W.N. 110=71 C.L.J. 
1=1940 M.W.N. 172 (2)=42 Bom L.R. 295=42 
P.L.R. 158=1940 A.L.J. 409=A.I.R. 1940 (P.C.) 
24=(194Q) 1 M.L.J. 371. 

Parties. 

-S. 92— Parties — Suit removal of trustee 

—Ijaradar from trustee—If necessary party. 

In a suit for the removal of a trustee under 

S. 92, C. P. Code, the ijaradar from the trustee is 
not a necessary party. (S. K Chose and Patter¬ 
son, JJ .) Massirat Moss ain v. Hossain Ahmad 
Chowdhury. 176 I.C. 842=11 R.C. 182=42 C. 
W.N. 345=A.I.R. 1938 Cal. 278. 

-S. 92 and O. 1, R. 10(2)— Parties—Suit for 

settling scheme—Person related to founder of 
trust and qualified to be trustee—If necessary 
party. 

In a suit under S. 92, C.P. Code, for settling a 
scheme for a trust, it is necessary to implead as a 
defendant a person who is not merely a benefici¬ 
ary but is a near relation of the founder of the 
trust and has got the necessary qualification 
which, under the terms of the trust-deed, entitles 
him to be made a trustee, in order to enable the 
Court effectually and completely to adjudicate 
upon and settle all questions involved in the suit. 
If he is not so impleaded, he will have no right of 
appeal against the decree of the trial Judge 
affecting the trust properties. (Nanavutty and 
Zia-ul-Hasan, JJ.) Lal Suresh Singh v. Legal 
Remembrancer to Government, U. P. 13 Luck. 
255=167 I.C. 828=9 R O. 402=1937 O.L.R. 160 
= 1937 O.W.N. 271=A.I.R. 1937 Oudh 229. 

Public or private trust. 

-S. 92— Public charitable trust — Trust for 

poor members of testator’s family. 

A trust for the benefit of the poor members of 
a particular testator’s family is not a trust “for a 
public purpose of a charitable nature ’ within the 
meaning of S. 92. Accordingly a suit relating to 
such a trust does not require for its commence¬ 
ment the sanction of the Government Advocate, 
even though the suit is for relief of one of the 
| kinds mentioned in that section. (Braund, J- ) 
Attia v. Madha. 14 Rang. 575. 

-S. 92— Public or private trust — Provisions 

in favour of both private individuals and public. 

There is no hard and fast rule that, merely be¬ 
cause there are certain provisions in favour of 
private individuals and certain others in favour 
of the public, therefore, the case falls within or 
without the class of public trusts to which S- 92, 
C. P. Code, applies. The Court must look to the 
real substance of the trust and the primary in¬ 
tention of the creator of the trust in every case. 
(S. K. Ghose and Patterson, JJ.) Massirat 
Hossain v. Hossain Ahmad Chowdhury. 176 
I.C. 842=11 R.C. 182=42 C.W.N. 345=A.I.R. 
1938 Cal. 278. 

-S. 92—" Public trust” — Scheme of loans for 

educational purposes at low interest to Anglo- 
Indian youths of Madras Presidency—If public 
trust. 

A trust created by a private person formulating 
a scheme to help An r glo-Indian youths 9 ! the 
Madras Presidency i n their studies, providing for 
\he grant of loans 3 t a low rate of interest to tbs 
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youths of that community who wished to qualify 
for p r ofe ss i° n s or obtain higher education gene- 
rally, is not a private trust, but a public trust 
governed by the provisions of S. 92, C. P. Code. 
A scheme of loans for educational purposes at 
low interest must 1 e regarded as a scheme of a 
charitable nature. The fact that the founder has 
placed certain restrictions as regards the age and 
other qualifications'^ the recipients of the benefit 
does not make the trust any the less a public 
trust. An order of Court permitting a deviation 
from the trust can only be made in proceedings 
taken with the sanction of the Advocate-General 
under S. 92, C. P. Code, and not by way of an ori¬ 
ginating summons under O. 45 of the Original 
Side Rules of the High Court. {Leach, C.J. and 
Patanjali Sastri, J.) Edward H. M. Bower v. 
Hesterlow. I.L.R. (1940) Mad. 300=189 I C. 
96=13 R.M. 135=50 L.W. 534=1939 M.W.N. 
1015=A.I.R. 1939 Mad. 920=(1939) 2 M.L.J, 
714. 

S. 92— Public trust — Temple — Mahant — 


• -rw X • A V f -- 

Properties held by — Dedication—Evidence of. 

Public user for a long period without objection 
can be relied upon as strong evidence of a public 
trust. Where properties have been acquired by a 
Sadhu, mahant of a temple and have descended 
from chela to chela there is a presumption that 
they have been dedicated to religious uses. 
(Broomfield and Sen, JJ.) Dhoribhai Dadabhai 
v. Pragdasji. 178 I.C. 926=11 R.B. 207=40 
Bom.L.R. 1041=A J.R. 1938 Bom. 471. | 

-S. 92— Public trust — Wakf—Bulk of income 

reserved for family and family religious purposes. 

Where the bulk of the income from the wakf 
properties is to be spent for the family or family 
purposes, some portion for religious purposes 
which cannot be regarded as wholly public in 
Mahomedan Law like Mohurram and Ramzan 
expenses, and the surplus, if any, is to go to haj 
expenses of the mutawalli, the wakf is not a trust 
created for public purposes within the meaning of 
S. 92, C.P. Code. ( Ameer Ali, J.) Abdul Halim 
v. Nasibunnessa Bibi. 44 C.W.N. 969. 

Relief. 

S. 92— Relief—Relief of ejectment of lessee 


C. P. CODE (1908), S. 92. 

times not order their total removal, but may 
associate with them a committee of management. 
But these are all matters for the consideration of 
9- C° urt » which must necessarily enjoy a 
wide discretion to decide what form of punitive 
or ameliorative order will suit the requirements 

of the case. The true rule in such matters can be 
stated to be that if it be found by the Court that 
the functionary, in the exercise of his duties, has 
put himself in a position in which the Court thinks- 
that the obligations of his office in connection 
with the endowment can no longer be faithfully 
discharged without danger to the endowment, 
that is a sufficient ground for his removal, if need 
be, from both his offices. (M.R. Jayakar.) Satisht 
Chandra v. Dharanidhar. 67 I.A. 32=1 LR, 
(1940i 1 Cal. 266=1.L.R (1940) Kar. (P.C.) 47 
= 185 I.C. 166=12 R P C. 117=51 L.W. 49=6 B. 

T• ??i= 194 ° ° A. 112=1940 O.L.R. 64=1940' 
A.W.R. (P.C.) 33=1940 O.W N. 104=21 Pat.L, 
T 91 = 1940 P.W.N. 110=71 C.L.J. 1=1940 M. 
W.N. 172 (2)=42 Bom.L.R. 295=42 P.L.R. 158 
= 1940 A.L.J. 409=44 C.W.N. 177=A.I.R. 1940- 
P.C. 24=(1940) 1 M.L.J. 371 (P.C.). 

- S. 92— Removal of mahant from office — 

Moral character of mahant—Poiver of Court to■ 
consider. 

In a suit under S. 92, C. P. Code, for the re¬ 
moval of a mahant from his office, the Court can 
consider the moral character of the mahant as 
directly relevant to the issues arising in the suit, 
(£- 7 -)his fitness to remain in officeTand his liability 
to be removed therefrom. ( M. R. Jayakar.)- 
Satish Chandra v. Dharanidhar. 67 I.A .32= 

I. L.R. (1940) 1 Cal. 266=I.L.R. (1940) Kar. 
(P.C.) 47=185 I C. 166=12 R P.C 117=51 L. 
W. 49=6 B.R. 291 = 1940 O.A. 112=1940 O.L. 

R. 64=1940 A.W.R. (P.C.) 33=1940 O.W.N. 
104=21 Pat L T. 91=1940 P.W.N. 110=71 C.L. 

J. 1=1940 M.W.N. 172 (2)=42 Bom.L.R. 295= 

42 P L.R. 158=1940 A.L.J. 409=44 C.W.N. 177 
=A. I. R. 1940 P. C. 24=(1940) 1 M. L. J. 371 
(P.C.) 

■S. 92— Removal of mutawalli — Discretion 


- - - J — J — t — ~ V J * V V U V V 

—If can be asked for in the suit under the section. 

In a suit under S. 92, C. P. Code, reliefs in the 
nature of ejectment cannot be asked for as against 
a lessee in respect of the trust property. ( Mukerji 
and Jack, JJ.) Faizunnessa v. Moulvi Asad 
Bukht. 41 C.W.N. 298. 

Removal of heads of Religious Endowment. 

S. 92— Removal of heads of religious 


en¬ 


dowment from office—Matters for consideration 
of Court. 

No general rule can be laid down befitting the 
different kinds of religious heads of varying 
sanctity and eminence. It must depend upon the 
facts of each case. It may be that mere mis¬ 
management or incapacity is. in the case of certain 
high dignitaries, not ordinarily sufficient for their 
removal from the performance of their religious 
duties, as distinct from their duties as managers 
of the properties of the institution. It may also 
be that a Court, in certain cases, exercises a wise 
discretion in not directing their total exclusion 
from their religious office, where ( e.g.) the lapses 
are due to causes like a misconception of their 
position or obligations. The Court may some-* 


of Court—Interference in appeal. . 

A mutawalli had persistently disobeyed the 
directions of the settlor. He failed to publish 
accounts and had, in fact, not kept proper 
accounts of the receipts and disbursements of the 
trust for which he was prosecuted and acquitted 
only on a technical ground. He had disobeyed 
the directions of the settlor regarding the disposal 
of the income of the trust property. He had 
locus penitentiae but had not profited by the warn¬ 
ing which he received and failed to reform. His 
negligence resulted in great loss to the trust 
funds. The income of the trust was ar ?y > ^ 
sufficient to meet the charitable objects specified! 
by the donor and yet the charities had not receiv¬ 
ed their dues under the trust deed for many years 
and payments were in arrears. The lower Court*, 
while finding mutawalli grossly negligent, was in¬ 
fluenced by sentiment and sympathy and merely, 
warned him. 

Held, that the mutawalli had shown by his con-- 
duct to be entirely unfit to administer wakf andi 
should be removed. The discretion of lower 
Court not being influenced by sound reasoning or 
exercised judicially, could be interfered with 
the High Court. (Mosely and Dunkley, //•) W 
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Mye Din v. U Mya. 177 I.C. 234=11 R.R. 107 
=A.I.R. 1938 Rang. 166. 

Right to sue. 

- S. 92 —Right to sue—Founder of religious 

endowment divesting himself of all interest and 
appointing another as manager—Subsequent suit 
to remove him to re-appoint himself—Maintain¬ 
ability. See Hindu Law—Religious Endowment. 
A.I.R. 1936 Nag. 223. 

-S. 92 —Right to sue—Trust for maintenance 

of choultry and building of temple—Temple not 
built—Suit by two members of public for framing 
scheme for management of trust—Maintainability. 

A trust provided for the building of a Vishnu 
temple, and establishment of a choultry for feed¬ 
ing the poor. It was established that the main 
object of the trust was maintaining a choultry and 
that the temple was not built. Two members of 
the public brought a suit for framing a scheme for 
the management of the trust. It was contended I 


by the defendant that as the plaintiffs are not poor 
people, and not directly interested in the choultry, 
the suit was not maintainable so far as the choul¬ 
try is concerned; and as regards the temple it was 
a matter for the Hindu Religious Endowments 
Board. 

Held, that as there was no temple in being, it 
was not a matter at this stage for the Hindu 
Religious Endowments Board, and so any member 
of the public who was interested in the building of 
a Vishnu temple was entitled to bring the scheme 
suit. Having brought this scheme suit in right of 
their interest, in having the trust relating to the 
temple carried out, it is necessary to consider a 
trust as a whole. It would be idle and a waste of 
the Court’s time to split the trust into two, res¬ 
tricting these plaintiffs to the litigation of matters 
relating to the temple and leaving somebody else 
to litigate matters so far as the feeding choultry 
was concerned at some subsequent date. So the 
suit was maintainable. (Stone and Varadachariar, 
JJ.) Ramayya v. Satyanarayanamurthi. 165 
I.C. 63=9 R M. 208(2)=1935 M.W.N. 1172= 
A.I.R. 1936 Mad. 495. 


. Scheme decree. 

-—Ss. ^ an< ^ — Scheme decree—If can be 

modified by application under S. 151. 

A scheme, particularly one relating to a Muslim 
wakf, can be modified by an application under 
S. 151, C. P. Code. (Zia-ul-Hasan and Radha 
Krishna, JJ.) Faiyaz Ali Khan v. Saifullah 
Shah Soharwardi. 1940 O.A. 582=1940 A W 
R. (C.C.) 298=1940 O.W.N. 639. 

-S. 92 — Scheme decree — Application for 

removal of trustee and for tracing of funds mis¬ 
appropriated by him—Power of Court to take 
action. 

The Court cannot remove a trustee from his 
office for alleged misconduct on a mere applica¬ 
tion made to it' for his removal, when it is 
impossible for it to entertain the application 
conformably with the provisions of the scheme. 
The remedy of the persons interested in the trust 
is to institute a suit under S. 92, C P. Code, with 
the permission of the Legal Remembrancer, for 
his removal. No action can be taken by the 
Court on a miscellaneous application for tracing 
the funds misappropriated by him, nor can it 
give any directions in respect p£ the proper 

Q,< D # —76 
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management of the affairs of the trust. ( Niama - 
tullah and Bajpai, JJ.) Rangacharya v. Ganca 
Pam. 58 All. 538=160 I.C. 1091 = 8 R.A. 698= 
1935 A.W.R. 1338=1936 All.L.R. 228=1936 
A.L.J. 398=A.I.R. 1936 All. 97. 

-S. 92 — Scheme decree — Construction — 

Management vested in trustees nominated by 
District Judge—District Judge given general cou- 
trol over trustees and their management of the 
trust—Power to remove any trustee for unfitness, 
incompetence or negligence—Power to remove all 
trustees—Power to remove for breach of trust or 
dishonesty—Suit for removal — Necessity—Power 
to suspend trustees pending inquiry or to appoint 
interim receiver—Order removing trustees and 
appointing receiver—Appeal. 

A scheme of management drawn up by the 
Bombay H gh Court by a decree in a suit under 
S. 92, C. P. Code, in respect of a Sansthan vested 
the management of the institution in three trus¬ 
tees nominated by the District Judge of Poona, 
giving the District Judge a general control over 
the engagement of the establishment by the 
trustees and provided inter alia : “The said trus¬ 
tees shall hold office for life, hut it shall be com¬ 
petent to the District Judge of his own motion or 
on the application or representation of any per¬ 
son interested in the said Devasthan to remove 
from the management any trustee who may be 
found to be unfit or incompetent for the manage¬ 
ment of the Sansthan or negligent in the dis¬ 
charge of his duties.” A Government audit of 
the accounts of the Devasthan having disclosed 
serious frauds and malpractices on the part of 
certain clerks employed by the trustees, and 
suggested that the trustees or some of them 
might have been privy to the frauds. The Dis¬ 
trict Judge, pending a formal inquiry by him into 
the matter, suspended the three trustees and 
appointed a receiver under O. 40, R. 1, C. P. Code, 
to carry on interim administration. After hear¬ 
ing the trustee, and other interested parties and 
taking evidence, the District Judge exonerated 
all the trustees of breach of trust, but finding 
that one of the trustees had been negligent and 
had failed to exercise proper supervision over 
the clerks, and that another was unfit by reason 
of his quarrelsome and obstructive conduct, 
ordered them to be removed. He found that the 
third trustee was not to blame in any respect and 
ordered him to be reinstated. 

Held, (1) that the power to remove the trustees 
conferred on the District Judge under the scheme 
included power to suspend them pending neces- 
sa ry inquiries ; (2) that since the District Judge 
had power to remove any trustee for unfitness he 
must also be held to have the power to remove 
all the trustees if circumstances should make it 
necessary ; (3) that the power to remove for un¬ 
fitness implied a power to remove for dishonesty 
or breach of trust, and S. 92, C- P. Code, was no 
bar to such removal; (4) that the District Judge 
under the scheme had a general control over the 
trustees and over their management of the trust, 
and if in the exercise of his powers under the 
scheme he found it necessary to remove the 
trustees, he must be credited with the power to- 
make emergency measures for temporary 
management pending reconstitution of the board 
of trustees and the appointment of a receiver 
was therefore not ultra vires, as the appointment 
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could be justified by the inherent powers of the 
Judge under the scheme; and (5) that the orders 
passed by the District Judge in accordance with 
the powers conferred on him by the scheme were 
not open to appeal on the merits. ( Broomfield 
and Tyabji , JJ.) Mahadev v. Govindrao. 168 I. 
C. 577=9 R.B. 375=38 Bom.L.R. 1137=A.I.R. 
1937 Bom. 124. 

—-—S. 92— Scheme decree— Construction—Pro- 

vision regarding election of trustee and his qualifi¬ 
cation—Scheme empowering trustee , worshippers 
or voters of temple to apply 1° Court for direc¬ 
tions — Worshippers—Right of , to apply to Court 
for determination whether person nominated for 
election as trustee was eligible—Court s power to 
determine question. 

A decree framed a scheme for the management 
of a temple and provided for the election of 
trustee whenever a vacancy occurred. A clause 
in the scheme stated the qualifications of trustee 
for bein~ eligible to election and provided that 
nominations should be delivered to the remaining 
trustee on a certain date. Another cause in the 
scheme emDOwered any trustee, worshippers or 
registered voters of the temple to apply to the 
High Court for such further directions as might 
be necessary for carrying out the scheme. A 
vacancy having occurred, the nomination for the 
office of trusteeship of a certain person was 
recefved by the remaining trustee. Thereupon 
worshippers and voters of the temple applied to 
the Court for determination whether the person 
In was eligible for election. 

710 He Id that the applicants were entitled to apply | 
to "heCoCrt for determination whether the per- ' 
son nominated for trusteeship was eligible for it. 
The Court had power to determine the question 
and direct the trustee to reject the nomination 
paper. Such direction was necessary for the 

carrying out of the scheme. 

Held, further, that it was unnecessary to ask 
for the relief prayed for in the plaint and it need 
not be specifically provided in the decree. The 
relief asked for was with reference to a provi¬ 
sion made for the management of the trust and 
it was inconceivable that every direction for 
carrying out a particular provision of the trust 
should be asked for in the suit or provided in the 
decree. There was no necessity to wait until an 
election took place and file a suit to declare the 
election void. ( Venkataramana Rao, J.) Govinda- 
swami Naidu v. Kandaswami Chetty. 1939 M. 
Cr.C. 252=1939 M.W.N. 1009=A.I.R. 1939 
Mad. 605. 

-S. 92— Scheme decree —Court making ap¬ 
pointment of trustees—If acts as “Court" or 
persona designata— Powers of review. 

A Court or a Judge carrying out the provisions 
of a scheme decree passed under S. 92, C. P. 
Code, acts as a Court and not as a persona desig¬ 
nata. The Court or Judge has power in such 
cases to appoint trustees to vacancies in the office 
of trustees which have arisen, but there is no 
power to cancel an order of appointment or to 
review the same on the ground that some party 
alleges that he was misled by reason of wrong in¬ 
formation given to him that the case was ad¬ 
journed and therefore was not present at the 
time the order was made, when it is not proved 
that either the Court established or the Judge 
was at fault. The inherent powers of a Court 
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cannot be extended to such a case. ( Burn.J .) 
Lakshmana Pillai v. Govindam Pillai. 50 L 
W. 460=1939 M.W.N. 915=A.I.R. 1939 Mad* 
969=(1939) 2 M.L.J. 475. 

-—-S. 92— Scheme decree—Decree setting out 

conditions of management—No provision to re¬ 
move manager on failure to perform conditions— 
Mismanagement by manager—Application for 
execution, if competent. 

In the absence of a provision in the conditions 
of management set out in the scheme decree that 
the manager would be liable to be removed on 
his failure to perform the conditions, action can¬ 
not be taken to remove the manager even on 
proof of his mismanagement by means of an 
application for execution. ( Jai Lai, J.) Oma 
Shankar Das v. Bhola Dass. 174 I.C. 574=10 
R.L. 585=A.I.R. 1937 Lah. 490. 

-S. 92 —Scheme decree — Executability. 

Once the decree settling a scheme has been 
passed the Court has done its duty, and is not to 
be called upon in the execution department to 
make the scheme work. Where a scheme decree 
provides that the manager shall deposit the 
Kattalai Funds in a Bank, but makes no provision 
for the decision of any dispute as to the amount 
to be deposited, and while ordering an annual 
audit, makes no provision for scrutiny of the 
report of the auditor by the Court or for enfor¬ 
cing any conclusions arrived at by the auditor or 
the Court, there is nothing of an executable 
character in those provisions. ( Burn and Laksh¬ 
mana Rao, JJ.) Ramanathan Chettiar v. 
Madura Sri Meenakshi Sundareswarar Devas- 
thanam. 174 I.C. 934=10 R.M. 746=1937 M. 
W.N. 1159=46 L.W. 701=A.I.R. 1938 Mad. 
256=(1937) 2 M.L.J. 887. 

-S. 92 —-Scheme decree — Executability— 

Clause directing trustee to pay certain amounts — 
Failure to pay—Application in execution—Main¬ 
tainability—Appointment of receiver—If justified. 

A provision in a scheme decree to the effect 
that “the trustees of the respective kattalais shall 
hand over all the cash proceeds of their property 
to the treasurer,” is inexecutable. Neither S. 51 
nor 0.21, R. 32, C P. Code, can be applied to 
such a clause in the decree. No receiver can be 
appointed to execute it by way of equitable exe¬ 
cution. Per Cornish, J. —There is no short cut 
of a remedy by application to the Court where a 
trustee refuses to carry out his duties under the 
scheme. The only remedy available is a suit to 
remove him or to have the scheme modified. 

(Venkatasubba Rao and Cornish, JJ.) Vaithi- 

LINCA MuDALIAR V. BOARD OF CONTROL, SBI 
Thiacarataswami Devasthanam, Tiruvarur. 
59 Mad. 751 = 165 I.C. 820=9 R.M. 303=1936 
M.W.N. 673=44 L.W. 93=A.I.R. 1936 Mad. 
581=71 M.L J. 87. 

-S. 92 —Scheme decree — Executability-~ 

Decree allowing arrears of pay and P a A lt ' ia ^ a .. 
expenses of archakas from date of suit to & 
of judgment—If form part of scheme Exec 

bilily . .j. a 

Where a decree provides for a scheme to 
proper way of dealing with such decree 
separate the scheme part from the rest o 
decree and when that is done, no provision 
scheme part is executable, whether it is dir 
or declaratory. Where a decree when laying 
down a scheme regulating the constitute 
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temple allowed the arrears of pay and paditha- 
ram expenses of archakas from the date of the 
suit to the date of the judgment. 

Held, that such payments did not form part of 
the scheme and therefore could be recovered by 
way of execution of the decree. 

Held, further, that from the date of the decree 
the archakas became entitled to their salary and 
the paditharam expenses under the scheme and 
therefore those amounts becoming due subse¬ 
quent to the decree could not be recovered by 
way of execution. ( Vcnkatasubba Rao and 
V'enkataramana Rao, JJ.) Trustee of Temple of 
Sree Venugopalaswamivaru v. Vedantham 
Seetharamanujacharyulu. 168 I.C. 715=9 
R.M. 627 (2) = 1937 M.W.N. 611=45 L.W. 
230=A.I.R. 1937 Mad. 326. 

--—S. 92 —Scheme decree — Nature of — Clause 

in scheme providing for alterations by Court 
from time to time — Validity. 

Tyabji, J. —It is open to the Court to include in 
schemes lor the administration of charitable 
institutions clauses providing that the schemes 
may, from time to time and as occasion arises, 
be altered by the Court according to the practice 
of the Bombay High Court. Such a clause is a 
valid provision. Where a decree includes a 
-scheme for the administration of a charitable 
institution, the decree is in its substance very 
different from the generality of decrees. 
•Whereas ordinary decrees require a particular 
act to be done by the defendant for the benefit of 
the plaintiff, a scheme, on the other hand, provi¬ 
des for continued action in regard to the admi¬ 
nistration of the charity, it being intended to lay 
down a plan of lasting character for the working 
of the institution. It contemplates a series of 
acts extending over many years during which its 
terms are to be put into operation. ( Broomfield 
and Tyabji, JJ.) Mahadf.v v. Govindrao. 38 
Bom.L.R. 1137=168 I.C. 577=9 R.B. 375=A.I. 
R. 1937 Bom. 124. 

-S. 92— Scheme decree—Provision for 

amendment on application by party interested — 
Right to apply—If confined to parties or repre¬ 
sentatives of parties to original litigation. 

It is not the law that an application for amend¬ 
ment of a scheme of management framed in a 
suit under S 92, C P. Code, can only be made by 
parties to the suit in which the scheme was 
originally framed. The scheme cannot be regard¬ 
ed as a continuation of the suit, at any rate in 
. the sense that applications under the scheme can 
only be made by parties to the scheme. Where 
the scheme provides for modification of the 
scheme by the Court on the application of parties 
interested in the institution, any person who may 
hav.e an interest in the institution from time to 
time, whether or not he was a party or a repre¬ 
sentative of a party to the original litigation, is 
entitled to make an application for amendment or 
modification of the scheme. (Broomfield and 
Tyabji, JJ ) Mahadev v. Govindrao. 168 I.C. 
577=9 R.B. 375=38 Bom.L.R. 1137=A.I.R. 
1937 Bom. 124. 

-S. 92— Scheme decree — Provision for remo¬ 
val of trustee for unfitncss—Trusiee found 
' guilty of breach of trust—Removal in proceedings 
arising out of the scheme—Power of Court — 
Suit for removal—Necessity. 


C. P. CODE (1908), S. 92. 

S. 92, C. P. Code, does not say that a trustee 
uilty of a breach of trust can be removed only 
y a suit. A suit may be brought to remove him 
in the manner prescribed by the section. But if 
a suit has once been brought under the section, 
and a scheme has been framed, which provides 
for the removal of trustees for unfitness, the 
exercise of that power in the course of procee¬ 
dings arising out of the scheme, is not contrary to 
S. 92, even though the trustee he found unfit by 
reason of a breach of trust. (Broomfield and 
Tyabji, JJ.) Mahadev v. Govindrao. 38 Bom. 
LR. 1137=168 I.C. 577—9 R.B. 375 = A.I.R. 
1937 Bom. 124. 

-S. 92— Scheme decree—Provision for remo¬ 
val of trustees without recourse to Court — 
Power given to District Judge as persona desig- 
nata to remove trustees — Validity of scheme. 

Tyabji, J. —If a scheme is so drafted as to 
make directions of the Court unnecessary, or to 
preclude breaches of trust, or at any rate, to pro¬ 
vide fewer opportunities for breaches of trust, it 
cannot be suggested that the scheme offends 
S. 92, C. P. Code. Nor can the validity of the 
scheme be endangered if the scheme provides for 
a constitution which makes it unnecessary to 
obtain some of the specified reliefs, and conse¬ 
quently make it unnecessary to institute suits for 
obtaining those reliefs. A scheme providing a 
means for the removal of a trustee without 
recourse to the Court does not offend any law. 
S. 92, C- P. Code, does not render invalid or in¬ 
effectual a clause in a scheme that the trustee 
may be removed from his office by the District 
Judge of his own motion speaking of the District 
Judge as an individual, not the District Court. 
The District Judge may be validly empowered as 
a persona designata to remove trustees (Broom¬ 
field and Txabji, JJ.) Mahadev v. Govindrao. 
38 Bom.L.R. 1137=168 I.C. 577=9 R.B. 375= 
A.I.R. 1937 Bom. 124. 

-S. 92— Scheme decree — Provision giving 

Court authority to appoint successor to deceased 
trustee — Whether ultra vires. 

A provision in a scheme settled under S. 92, 
C. P. Code, giving the Court authority to appoint 
a successor in place of a deceased trustee, is not 
a provision which can be regarded as constituting 
a modification of the original scheme and is not, 
therefore, ultra vires. (Srivaslava, Ag. C.J. and 
Smith. J.) Saadat Husain v. Mohammad Hai¬ 
dar 13 Luck 81=166 I.C. 215=9 R.O. 291= 
1936 O.L.R. 725=1937 O.W.N. 39=A.I.R. 1937 
Oudh 193. 

-S. 92 —Scheme decree—Provision reserving 

Power to modify it—Whether ultra vires — In¬ 
herent power of Court apart front such provi¬ 
sion. 

The power of the Court to settle a scheme for 
the administration of a trust is sufficiently com¬ 
prehensive to include a provision in the scheme 
which makes the scheme alterable by the Court, 
if it is found necessary in future. There is noth¬ 
ing in S. 92, C. P. Code, which makes the reserva¬ 
tion of a power to modify the scheme in future 
ultra vires. If the scheme is amended subse¬ 
quently by the Court within the limits laid down 
by the decree, the Court should be deemed to be 
giving effect to its own decree rather than 
amending it Apart from the exercise of the 
Court’s power reserved by the scheme itself, the 
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only section in C. P. Code which can justify 
amendment of the scheme is S. 151. The inherent 
power of the Court under that section to modify 
a scheme prepared by itself should be exercised 
only where it is necessary to prevent abuse of the 
process of the Court or where the ends of justice 
plainly demand it. (Niamatullah and Bajpai, 
//.) Rangacharya v. Ganga Ram. 58 All. 538 
— 160 I.C. 1091=8 R.A. 698=1935 A WR 
1338=1936 A11L.R. 228=1936 A.L.J, 398=AX 
R. 1936 All. 97. 

Scope and effect. 

S. 92 —Scope and effect. 


The real intention and meaning of S. 92, C. P. 
Code, is that by virtue of the specific categories 
of relief mentioned in paras, (a) to (g ) and the 
general relief mentioned in para. (/*), it intends 
and is effective to catch all those cases in which 
any declaration, order or other relief is asked 
for by way of carrying into execution and 
administering a trust for public purposes of a 
charitable or religious nature as opposed to relief 
claimed adversely to the trust altogether, as for 
example a claim that no valid wakf exists or that 
certain property does not form part of the trust 
property. ( B round , /.) Attia v. Madha. 14 
Rang. 575. 

S. 92— Scope—Public charitable trust — 
Management vested in members of family — Dis¬ 
pute among parties—Reference to arbitration — 
Award dealing with management and laying down 
scheme for future management—Suit to make 
award decree of Court—If falls under S. 92. 

Where an arbitrator is required to investigate 
the nature of the management of various chari¬ 
table trusts by the parties in management thereof 
and is also asked to lay down a scheme for the 
future management of the institutions, that can¬ 
not be regarded as a matter arising out of the 
private rights of any particular individual. The 
fact that the disputing parties belong to the 
family or families in which the management of 
the institutions is vested will not of itself take 
the case out of the purview of S. 92, C. P. Code, 
lithe object of the proceeding is to safeguard 
the interests of the institutions or obtain direc¬ 
tions for their proper management. A suit to 
have such an award made a decree of Court 
cannot lie when the procedure prescribed by S. 92 
has not been complied with. ( Varadachariar and 
Pandrang Row, JJ .) Lakshmikantam v . Rama- 
wnc AYYA. 183 I.C. 170=12 R.M. 244=1938 M. 

V W * 7 42=A.I.R. 1939 Mad. 170 

-—S. 92— Scope — Relief against third parties 

Admission of trust by defendant—If necessary 
—Nature of suit—Determination. 

S. 92, C. P. Code, is no doubt inapplicable to 
the case of actions or suits relating to charities 
brought against third parties; but if the relief is 
claimed against persons who are constructive 
trustees, who have intermeddled with the charita¬ 
ble or trust property and made themselves 
trustees, then the action is within the section. 
The fact that the defendant does not admit the 
property to be trust property will not take the 
suit out of the section, as the nature of the suit 
is determined by the allegations in the plaint and 
not by the contentions in the written statement. 
The plaint and not the written statement should 


C. P. CODE (1908), S. 92. 

be looked to in order to determine the jurisdic¬ 
tion of the Court. (Davis, J.C. and Lobo,A.J. 

C.) MULCHAND BASSAAR MaL V. DeVIGIR MOTIGIR. 

3 2 S.L.R 104=165 I.C. 158=9 R.S. 87=A.[.R. 
1936 Sind 179. 


—-S. 92— Scope—Suit instituted claiming 
reliefs under S. 92 — Sanction — Necessity — Subse¬ 
quent amendment or abandonment of reliefs—If 
makes suit maintainable without sanction. 

The use of the word “instituted” in S. 92, C. P. 
Code, makes it incumbent on the Court to see 
what the prayers were in the plaint at the date 
the suit was instituted in order to satisfy itself 
whether S. 92 (2), C. P. Code, had been complied 
with, and for that purpose the Court must pay no 
regard to what may happen by way of amend¬ 
ment or abandonment at some later stage in the 
suit. If the suit as instituted falls under S. 92, 
it cannot lie if brought without the sanction of 
the Advocate-General or the Collector. The 
fact that by subsequent amendment the relief or 
reliefs falling under S. 92 are struck would not 
make the suit maintainable. 

Broomfield , /.—If a suit claims the reliefs 
specified in S. 92 and should therefore have been 
brought under that section, the difficulty cannot 
be got rid of by amending the plaint or abandon¬ 
ing those reliefs. It would make no difference 
in principle whether a particular relief is given 
up after a formal amendment of the plaint or 
whether it is abandoned without it. ( Broom- 
field and Divatia, JJ.) Gajramji Jasramji v. 
Somnath Bhudardas. 42 Bom.L.R. 443=A.L 

R. 1940 Bom. 242. 

Suit under. 

-S.92 —Suit under—Frame and reliefs of — 

Suit primarily for settlement of scheme and 
appointing trustees—Prayer for possession of 
properties from strangers — If proper—Order 
striking off such strangers—If proper. 

In a suit primarily for settling a scheme ana 
for the initiation of a trust and for appointing 
trustees of the trust, with a prayer for vesting of 
the trust property in the trustees to be appointed, 
it is wrong to enlarge the area of the case from 
creating a trust to ‘ determining what property 
belongs to that trust and passing decrees for pos¬ 
session of that property against outside parties. 
The case becomes undesirable for multifarious- 
ness. Once a trust has been constituted ana 
trustees have been appointed together with a 
declaration vesting the property of the endow¬ 
ment in the trustees, there will be nothing to stop 
those trustees from bringing suits, not under 

S. 92, C. P. Code, but under the ordinary law, to 
recovering property which is vested in them Dy 
way of charity of which they are trustees, an 
for such suit no fiat of the Advocate-General 
necessary. If there is added in a suit under » 
a prayer for possession against outside P ar ' 
which can be sought after the trustees 
appointed those outside parties can be struck 
from the suit which mainly seeks to hav 
scheme settled. (Baguley and Shaw, JJ•) 

KyaI V. SHWEBONtHA S. E. L. ASSOCIATION. 

I.C. 976=10 R.R. 302=A.I.R. 1937 Rang. 

-S. 92 —Suit under—Costs—If to be mate 

payable out of wakf estate. „al 

In a suit under S. 92, C. P. Code, for r -jg| 
of mutwallis of a mosque and other conseq 
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reliefs, which has been instituted bona fide and in 
which after protracted proceedings it is found 
that the allegations of the plaintiffs are well- 
founded and substantiated, it is only proper that 
the plaintiffs should get all their costs out of the 
funds of the wakf estate. There is no justifica¬ 
tion for refusing to allow the plaintiffs their costs 
out of the funds of the estate. ( Mukerji, A.CJ. 
and S.K. Ghose, J .) Wares Ali v. Sheikh 
Samsuddin. 168 I.C. 260=9 R.C. 790=63 C.L.J. 
573. 

- S. 92— Suit under—Death of mutwallis of 

wakf appointed by Court in suit under — Applica¬ 
tions by some persons for their own appointment 
—Wakf property actually in possession of certain 
Persons who were managing it as mutwallis — 
Applications, if maintainable — Suit, if necessary. 

In a suit brought under S. 92, C P. Code, the 
District Court appointed certain persons mut¬ 
wallis of a wakf. On the death of all of them, 
some persons applied to the Court by means of 
separate applications to be appointed mutwallis 
of the wakf. Certain persons were actually in 
possession of the wakf property and managing it 
as mutwallis. 

Held, that although the applicants did not 
specifically pray for k the removal of the persons 
who were in actual possession of the wakf pro¬ 
perty from trusteeship, yet that was really their 
purpose, and that the applications were barred by 
S. 92, C. P. Code, by necessary implication, as it 
was hardly conceivable that when the Legislature 
deemed it necessary that a suit brought for the 
purposes mentioned in the section should be in¬ 
competent unless brought with the consent in 
writing of the Advocate-General, they meant to 
permit a mere application to be brought by a 
private individual without any official sanction 
whatever for the same purpose, and that, there¬ 
fore, the prayer of the applicants for their own 
appointment as trustees could not be granted by 
the Court without the necessity of a suit under 
S. 92, C. P. Code. ( Thomas and Zia-ul-Hasan, 
JJ.) Abdul Hasan Khan v. Jafar Hussain* 
*68 I.C 803=9 R.O. 505=1937 O.L.R. 324= 
1937 O.W.N. 730=A.I.R. 1937 Oudh 381. 


- -S. 92—Suit under—Death of one of several 

plaintiffs—Effect—Abatement. See C. P. Codf 
0.22. 17 Pat.L.T. 926. 

— -S. 92—Suit under—Defect in sanction— 

Dismissal of suit—Restoration under Public 
Suits Validation Act—Subsequent dismissal on 
absence of valid consent. See C P. Code, S. 93 
d2 C.L.J. 70=A.I.R. 1936 Cal. 815, ' 

-S. 92 — Suit under — Maintainability — Alle¬ 
gation as to breach of trust—Necessity. 

1 he argument that in the absence of an allega¬ 
tion of breach of trust in the plaint the suit is 
not maintainable, is untenable. A suit under that 
.section lies not only in the case of any alleged 
b'reach of trust, but also where the direction of 
the Court is deemed necessary for the adminis¬ 
tration of a trust, if it be a trust for public pur¬ 
poses of a charitable or religious nature. ( Mya Bu 
-and Sharpe, JJ.) M. E. Mitchla v. A. M. Mit- 
chii.a. 1938 Rang L.R. 276=177 I.C. 851=11 R. 
R. 175=A.I.R. 1938 Rang. 339. 

— - S. 92— Suit under — Parties — Alienee of 

trust property denying trust and its title to pro¬ 
perty in his possession—If proper or necessary 
Party. 


Although in a suit under S. 92, C. P. Code, no 
relief can be granted against third parties, it does 
not necessarily follow from this that the Court is 
not competent to bring before the forum any such 
person. Alienees being in possession of trust 
property and denying the existence of the trust 
and its title to the property in their possession 
are certainly proper, though not necessary, par¬ 
ties to a suit under the section, though no relief 
or remedy can be given as against them, because 
in their absence the Court cannot effectually and 
completely adjudicate the question of the exis¬ 
tence of the trust and of the title of the trust to the 
property in question. ( Varadachariar and Stodart, 
JJ.) Anjaneya Sastri v. Kothandapani 
Chettiar. 164 I.C. 615=9 R.M. 137 = 1936 M.W. 
N. 245 (2)=43 L W. 409=A.I.R. 1936 Mad. 449 
=(1937) 2;M L.J. 437. 

-S. 92— Suit under—Reference to arbitration 

— Competency—Matters of public rights—If can 
be made subject of arbitration on reference in 
suit regarding private rights—Award declaring 
Property to be trust property—If illegal—Scheme 
for administration of trust property—Jurisdiction 
to frame. 

Where a suit could not be brought under S. 92, 
C. P. Code, except upon the conditions therein 
specified, the section cannot be evaded merely by 
a reference to arbitration upon contentions raised 
in the written statement, and the arbitrators can¬ 
not decide upon matters of public right which the 
law provides shall be brought into issue only in 
a particular manner. Matters of public right 
cannot be decided by arbitration, and it makes 
little difference whether the public rights are 
determined as a result of their specific inclusion 
in the terms of reference, or whether they are 
decided by arbitrators upon a reference in a suit 
the plaint in which relates to private property. It 
is only matters in difference in litigation which 
affect private rights that may be referred to arbi¬ 
tration ; a suit under S. 92, C. P. Code, is not a 
suit for the determination of private rights and 
matters in difference in such suit cannot be refer¬ 
red to arbitration. Where the jurisdiction to 
decide a particular matter is given by law to 
specific tribunals only, determination of 
that matter by other tribunals is excluded. 
But a suit for a declaration that certain pro¬ 
perty is trust property does not fall under S. 92, 
C. P. Code, and therefore, a declaration in 
the award of the arbitrators to that effect does 
not offend against law. But an award which 
grants reliefs which could only be granted in a 
suit under S. 92 is without jurisdiction, e.g., the 
framing of a scheme for the administration of 
trust property, is beyond the powers of the arbi¬ 
trators. (Davis, J.C. and Mehta, A.J.C.) Ganga 
Ram v. Keshavdas. 30 S L.R. 478=170 I.C. 102 
= 10 R.S. 32=A.I.R. 1937 Sind 174. 

-S. 92—Suit under—Right to have a scheme 

framed or accounts examined—If flows from the 
preliminary decree. See Bengal Wakf Act, 
Ss. 71 and 83. I.L.R. (1937) 1 Cal. 673=A.I.R. 
1937 Cal. 150. 

-S. 92 —Suit under—Suit for removal for 

shebaits or trustees as founders—Right to relief 
— Grounds—Proof of breach of trust—Neces¬ 
sity. 

If any relief is to be granted in a suit under 
S. 92, C. P. Code, ordering the removal or 
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interfering with the rights of the shebaits and 
trustees as founders, something substantial must 
be shown justifying their removal or interference. 
Where therefore members of the old managing 
committee of an ashram brought a suit against 
the founders of the institution on their forming 
a new managing committee on the expiry of the 
old one without even attributing breach of trust 
on the part of latter, 

Held, that the founders were justified in taking 
proper steps for the management of the institu¬ 
tion and in forming a new committee and there 
being no breach of trust attributed to them, the 
suit was not proper. ( Makerji and Jack, JJ.) Pra- 
kash Chandra Nag v. Subodh Chandra Nag I. 
L.R. (1937) 1 Cal 515=64 C.L.J. 341 = 170 I.C. 
290=10 R.C. 133 =A I.R. 1937 Cal. 67. 

-S. 92 (1)— Construction — Any other Court 

“empowered in that behalf ” by the Local Govern¬ 
ment—Meaning of—Notification empowering 
Judge of Court, to hear suits under S. 92— Judge 
mentioned by name — If empowers him as persona 
designata or empowers Court presided over by 
him—Limits of jurisdiction not mentioned—If 
invalidates notification — Power of Court to en¬ 
tertain plaints in suits under S. 92—If also con¬ 
ferred. 

Where a Local Government, purporting to act 
under S. 92 (1), C. P. Code, issues a notification 
which empowers the presiding Judge of particu¬ 
lar Court, specifically meaning the Judge, to hear 
suits which may be instituted under S. 92, C. P. 
Code, it is only reasonable to assume that the 
Government intends to comply with the section 
and to confer the necessary powers to the Court 
over which the named Judge presided and presi¬ 
des. The Court presided over by that Judge is a 
Court duly “empowered in that behalf” within 
the meaning of S. 92 (1), C. P. Code. The juris¬ 
diction may, however, be limited in time, i.e., only 
so long as Jhat Court is presided over by the 
particular named Judge. The notification cannot 
be taken as merely empowering the particular 
named Judge as a persona designata, so as to 
make it not in conformity with S. 92 (1) and in¬ 
valid on that account. The fact that the limits 
of the jurisdiction of the Judge are not mention¬ 
ed in the notification will not also invalidate the 
notification. The notification in question would 
also empower the Court presided over by that 
Judge to entertain plaints, as the power to enter¬ 
tain plaints is included in the general grant of 
jurisdiction. ( Barlce, IVadia and Mackin, JJ.) 
Govind Shripad v. Shrinivas Krishna. I.LR. 
(1937) Bom. 655=170 I.C. 1 = 10 R.B. 79=39 
Bom.L R. 548=A.I.R. 1937 Bom. 275 (F.B.). 
-S. 92 (1) (a) and (b)— Trustee — Appoint¬ 
ment of new trustee—Notice to interested parties 
—If necessary-—Order appointing a trustee by 
consent of parties to suit—If bars claim of any 
claimant in future. 

There can be no question that ordinarily when 
a trustee is removed in accordance with the pro- 
visions'of S. 92, C. P. Code, the Judge should 
issue notice to parties interested and also give 
public notice in such a way as to enable claimants 
to the office to come forward and put in their 
respective claims. The law, however, does not 
make any provision of this nature; and, there¬ 
fore, it cannot be laid down as a hard and fast 
rule that in all suits under S. 92 of the Code that 
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is the procedure necessarily to be restored to. 
\\ here the Judge appoints a new trustee by con¬ 
sent of the parties to the suit without making any 
enquiry or resorting to any elaborate proceeding, 

the appointment is not an appointment which is 

the result of a judicial proceeding and can only 
be justified as an appointment made with the 
consent of the parties and on no other footing. 
That being the position, there can be no question 
that the order which the Judge has made in 
respect of the appointment will not operate as 
res judicata barring the claim of any claimant in 
future. ( Mukerji and Jack, JJ.) Faizunnessa 
v. Moulvi Asad Bukht. 41 C.W.N. 298. 

S. 92 (1) (a) and (d) — Trustee—Removal 
of—Decree directing accounts — Court, if bound to 
pass. 

It is not obligatory on the court to pass a 
decree directing accounts on the removal of a 
trustee in a suit under S. 92, C. P. Code. If upon 
a consideration of the facts and circumstances of 
the case, when the income of the endowment is 
quite small and the expenditure does not leave 
much in the shape of balance, the Court comes to 
the conclusion that it would not be profitable to 
make an order for accounts, it is very difficult for 
the appellate Court to say that that order is not 
justifiable or that it would be interfered with. 

(Mukerji and Jack, JJ.) Faizunnessa v. Moulvi 
Asad Bukht. 41 C.W.N. 298. 

-S. 92 (1) (b)— Trustee — Appointment of 

new trustee—Departure from arrangement con¬ 
templated by deed of trust — Permissibility. 

In making an appointment of a trustee in a suit 
under S. 92, C. P. Code, although regard must be 
paid to the line of devolution that may have beert 
prescribed in the deed of endowment, it is per¬ 
missible to the Court, in peculiar circumstances 
having regard to the exigency of the case, to 
make an appointment which may involve a depar¬ 
ture from the arrangement contemplated by the 
deed of trust itself. ( Mukerji and Jack, JJ .) 
Faizunnessa v. Moulvi Asad Bukht. 41 C.W. 
N. 298. 

-S. 92 (1) (g)— Scheme — Settling of — Dis¬ 
cretion of Court. 

The discretion which is conferred upon a Court 
by the terms of S. 92. C. P. Code, is very wide 
and the law does not make it obligatory upon a 
Court in a suit under that section to make all the 
orders that are contemplated by the different 
clauses of that sub-section. It is quite open to 
the court not to frame a detailed scheme, if 
thinks that certain directions given by it to the 
newly appointed trustee for the proper carrying 
out of the endowment would be quite enough* 
{Mukerji and Jack, JJ.) Faizunnessa v. Moulvi 
Asad Bukht. 41 C.W.N. 298. 

-— S. 92 (1) {\\j—Applicability and scope- 

Person claiming property as his but adtnttt }y 
execution of trust—Suit against—If foils un 


92 

Cl.’(/i) of sub-S. (I) of S. 92, C. p. Code, does 
Dt so widen the provisions of S. 92 as to ® 

. 92 not otherwise applicable to suits ag 
rangers, applicable to such suits. . h ^ re to be 
irson in possession asserts the property . 
is, but admits that he is executing the trust, n 
;rson is a trustee either constructive °F er 
>rt and in either case he is not a st % M 

herefore a suit under S. 92 can be b 8 
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against him. (Davis J. C. and Lobo, A. J. C.) 
Sukhumal-Manumal v. Uttamchand. 171 I. 

C. 344=10 R.S. 102=31 S.L.R. 510=A.I.R. 
1937 Sind 230. 

-S. 92 (h)—" Such further or other relief”— 

Meaning of—If includes injunction to restrain 
alienation by trustee. j 

The words ‘‘such further or other relief” in | 
92 (/t) cannot be held to imply necessarily some 
relief in addition to the reliefs specified in Cls. ! 
(a) to ( g ) of S. 92. Clause (h) clearly indicates ' 
a relief which while falling under it does not fall 
under any of the clauses (a) to ( 17 ). A prayer 
asking that the trustees be restrained from alien¬ 
ating the trust property is one which may well be 
included under S. 92 (h). (Davis, J.C. and Lobo, i 
A. J. C.) Mulchand Bassarmal v. Devicir 
Motigir. 30 S L R. 104=165 I.C. 158=9 R.S. 87 
=A.I.R. 1936 Sind 179. 

-S. 93 —Defect in sanction —Dismissal of suit 

—Restoration under Public Suits Validation Act 
—Subsequent dismissal on absence of valid con¬ 
sent — Legality. 

A suit which has been dismissed under S. 93, C 
P. Code, on the ground that the consent required 
by the section is not in order may be restored 
under S. 3 of the Public Suits Validation Act of 
1932, if an appeal from the decree dismissing the 
suit is competent and open at the time of the 
latter Act. Once the order of restoration is 
made, the suit has to be proceeded with and tried 
in accordance with law. The suit cannot again 
be dismissed on the ground that there has been 
no valid consent given by the Collector. (Mukcrji 
and S.K. Ghose, JJ.) Bhabataran Chakra- 
varty v. Ramlal Das. 166 I.C. 954=9 R.C 631 
=63 C.L.J. 70=A.I.R. 1936 Cal. 815. 

— S. 93 —Powers of Collector — Grant.of sanc¬ 

tion for suit Jurisdiction to impose conditions 
Condition that suit to be filed within two 
months Legality—Suit filed beyond two months 
If barred Limitation—Computation — Period 
of two months—Starting point—Date of order or 
date of receipt of order. 

The Collector exercising under S. 93, CP. 
Code, the powers conferred on the Advocate- 
General under S. 92. C. P. Code, has no jurisdic¬ 
tion to impose by his order granting sanction for 
a suit any timelimit for the institution of the 
suit. The only restrictions which can be imposed 
are in respect of the persons who can institute 
the suit and in respect of the reliefs which are 
sought and are obtainable in such suit; any other 
restrictions either in the matter of the institution 
or in the conduct of the suit would be ultra vires. 
A condition imposed by the Collector that the 
suit should be instituted within two months is 
illegal and may be ignored, although if the suit is 
filed long after the grant of sanction, the Court 
has a discretion to refuse to pass a decree in the 
suit on the ground of unnecessary delay. In any 
case, assuming that the Collector can impose such 
time limit the period would not commence to run 
until the order of sanction is made known to the 
parties. (Venkataramana Rao, J.) Ramachan- 
drayya v. Narasimfiam. 1937 M.W.N. 1319. 

“ S. 94—Construction—‘If it is so prescrib¬ 
ed'. See C. P. Code, O. 39 and S. 94. 1937 M 
W.N. 1229, 

--S. 9 4(c) and O. 39— Scope—Application 

for attachment by defendant—Undertaking by 
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defendant—Acceptance by Court and dismissal of 
application for attachment—Subsequent breach of 
undertaking—Power of Court to commit to jail 
— Jurisdiction. 

When a Court accepts an undertaking-given by 
the defendant in a suit and dismisses an applica¬ 
tion for attachment before judgment, the order 
of the Court amounts in substance to an injunc¬ 
tion restraining him from acting in breach there¬ 
of. The form only implies that the Court is 
prepared to deal with him honourably in the 
expectation that he will treat his undertaking as 
equivalent to an order of Court. It is not open 
to the defendant to afterwards say that because 
the Court did not pass an order of its own after 
accepting his undertaking lie is not in the position 
of a person bound by an order of Court. If the 
defendant commits a breach of his undertaking, 
the Court has jurisdiction to commit him to jail 
for contempt of Court and for violating the 
undertaking. (Varadachariar, J.) Gurumurthi 
Chetti v. Sella Perumal Pillai. 165 I.C. 747 
=9 R.M. 297 = 1936 M.W.N. 519=44 L.W. 714 
=A.I.R. 1936 Mad. 651. 

-S. 95 — Burden of proof — Compensation for 

wrongful attachment—Application for — Onus — 
Duty of applicant. 

It is incumbent on an applicant under S. 95, C. 
P. Code, for compensation for wrongful attach¬ 
ment, to prove affirmatively that the attachment 
was applied for on insufficient grounds. It is not 
sufficient for this purpose to show that he has 
properties which are greater in value than the 
amount at stake in the suit. He must show that 
the plaintiff was unjustified in suggesting to the 
Court that he the defendant was about to defeat 
the object of the suit by making alienations. 
(W adsivorth , /.) Palanisami Goundar v. Kali- 
appa Goundar. 1939 M.W.N. 1084=50 L.W. 
640=A.I.R. 1940 Mad. 77=(1940) 1 M.L.J. 

782. 

-S. 95— Construction — “Expense or injury n 

— Wrongful attachment—Claim to compensation 
—Proof of special damage—If essential. 

In an application for compensation for wrong¬ 
ful attachment under S. 95, C. P. Code, it is not 
necessary to prove special damage. The words 
"expense or injury” indicate that either the 
particular damage upon which a monetary value 
can obviously be placed or the more general 
damage which the Court endeavours to assess in 
terms of money, is contemplated by the section. 
It is not necessary to prove more than general 
damage, e.g., mental pain, general loss of reputa¬ 
tion, etc. ( Wadsworth , /.) Palanisami Goun¬ 
dar v. Kaliappa Goundar. 1939 M.W.N. 1084 
=50 L.W. 640=A.I.R. 1940 Mad. 77=(1940) 1 
M.L.J. 782. 

•-S. 95— Order of attachment passed but 

attachment not effected — Compensation, if can be 
allowed. 

Compensation will be granted only where 
damage has resulted Where only an order of 
attachment before judgment has been passed but 
the property has not been actually attached in 
pursuance of the order, it cannot be said that the 
mere order of attachment has resulted in 
damages and hence the person whose property 
has been ordered to be so attached cannot claim 
compensation under S. 95. (Ba U, /.) Mohamad 
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Ismail & Co. v. Ashgar & Co. 183 I.C. 174=12 
IR.R. 65=A.I.R. 1939 Rang 260. 

- S. 95— Right to compensation under — Ques¬ 
tion to be decided. 

The question to be decided under S. 95 is 
whether * there are no sufficient grounds for 
applying for attachment and not whether there 
are no reasonable grounds stated in the creditor’s 
application for attachment. A sued D on a pro¬ 
missory note. B was heavily indebted and trans¬ 
ferred all the transferable immovable property 
to his relations after the execution of the pro¬ 
missory note. A applied under O. 38, R. 5 for 
attachment of a part of the sale proceeds in B's 
favour in possession of Collector. The appli¬ 
cation was granted. B applied under S. 95 for 
compensation. 

Held, that it was clear that A had reason to 
suspect that B was likely to remove the whole of 
the attachable property and if it had been stated 
in the application that all his other property had 
already been transferred, then the Court would 
have been justified in granting the application. 
The grounds, though not stated in the applica¬ 
tion, were undoubtedly sufficient grounds, and 
therefore B was not entitled to compensation 
under S. 95. ( Pollock , /.) Rajaram Chimnaji 

Kale v. Balicrishna Nilkanth. I.L.R. (1938) 
Nag. 361=169 I.C. 614=16 R N. 14=A.I.R. 
1937 Nag. 126. 

_-S. 95 — Scope—Application for compensa¬ 

tion for wrongful attachment—Absolute order of 
attachment and non-setting aside of order of 
attachment—If bar to claim to compensation. 

The setting aside of an order of attachment is 
not an essential preliminary to the grant of com¬ 
pensation for wrongful attachment under S. 95, 
C. P. Code. Nor would the passing of an absolute 
order of attachment be a bar to an application 
under S. 95 for compensation for wrongful 
attachment. No such preliminary step has been 
prescribed in S. 95 which alone governs the pro¬ 
cedure in a summary application for compensa¬ 
tion for wrongful attachment and a Court would 
not be justified in hedging this remedy round 
with restrictions which the section itself does 
not import. ( Wadsworth , /.) Palanisami 
Goundar v. Kaliappa Goundar. 1939 M.W.N. 
1084=50 L.W. 640=A.I.R. 1940 Mad. 77= 
<1940) 1 M.L J. 782. 

*-— S. 96— | -Applicability—Appeals from decrees 

passed by High Court on original side. 

S. 96, C. P. Code, does not apply to appeals 
from decrees passed by a High Court in exercise 
of its original jurisdiction, but provides for 
appeals from other Courts exercising original 
jurisdiction. The original side of a High Court 
js just as much the High Court as the appellate 
side, and rights cf appeal are given not by the 
Code but by the Letters Patent. ( Roberts , C.J. 
and Leach, J.) Hajef. Shakul Hamid v. Moha¬ 
mad Ibrahim. 1937 Rang.L.R. 97=170 I.C. 822 
=10 R.R. 107=A I.R 1937 Rang. 268. 

- S. 96 — Applicability—Suit for accounts 

under S. 33 of the U. P. Agriculturists Relief Act 
•—Trial by Munsif—Right of appeal. 

Where a suit for accounts under S. 33 of the 
United Provinces Agriculturists Relief Act is 
tried by a Civil Court of original jurisdiction, a 
Munsif, the trial Court does not exercise any 
special jurisdiction under United Provinces 
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Agriculturists Relief Act and hence the right of 
appeal will be governed by S. 96, C. P. Code. 
(Ganga Nath, J.) Durga Charan v. Markande 
Misir. 181 I.C 282=11 R.A. 558=1939 A W R 
(H.C ) 105=1939 R.D. 71=A.I.R. 1939 All. 233! 
—-k- 96—Decree—Application after preli¬ 

minary dlecree in partition suit raising matters 
not raised in pleadings—Order on—If “decree" 

96 50 I^w’541 ^ C P CoDE * Ss - 2 ( 2 ) and 

. S. 96 “Decree"—Execution—Order refus¬ 
ing to direct value of property to be stated in sale 
proclamation—AppeaUbility. See C. P. Code, S. 
47. 41 Bom.L.R. 328. 

S. 96—"Decree"—Order by City Civil 
Judge under S. 7, Madras City Tenants' Protec¬ 
tion Act, fixing reasonable rent—Appealability. 

An order passed by the Judge of the City Civil 
Court, Madras, under S. 7 of the Madras City 
lenants Protection Act fixing a reasonable rent 
is not appealable. Such an order is not a decree 
under S. 96, C. P. Code, the scheme of the Act is 
to make such orders not appealable. ( Burn and 
Stodart, J J .) Perumal Chettiar v. Kondal 
Chetty. I.L.R. (1939) Mad. 213=183 I.C 494 
= 12 R.M. 307=49 L W. 118 = 1939 M.W N 129 
=A.I.R. 1939 Mad. 430=(1939) 1 M.L.J. 80. 

--S. 96—“Decree"—Order under O. 41, R. 5, 

refusing stay of execution pending appeal— 
Appealability. See C. P. Code, S. 2 (2). 40 Bom. 
L.R. 1198. 

. -S. 96— Decree in favour of plaintiff itnpos- 

tng conditions—His right to appeal against 
imposition of conditions—Adverse finding — 
Applicability — Test. 

Where a decree in favour of the plaintiff 
allows his claim in its entirety provided a certain 
condition is fulfilled and dismisses it in its 
entirety if that condition is not carried out with¬ 
in a specified time, in either event the rights of 
the parties are conclusively determined by the 
decree. The plaintiff is entitled to appeal from 
the order imposing the condition of which he 
complains. A party in whose favour a decree 
has been passed may nevertheless have a right to 
appeal against a finding adverse to him—the test 
to be applied in each particular case being 
whether the finding sought to be appealed against 
is one to which the rule of res judicata may be 
held to be applicable so as to disentitle the 
aggrieved party to agitate the question covered 
by the finding in any other proceeding. ( Khund - 
kar, J.) Tarapada Ghose v. Sakhi Kanta 
Behara. 42 C.W.N. 492. 

-S. 96—“ Decree"—Partition suit — Prelimi¬ 
nary decree—Order after and before final decree 
—If decree—Appealabilt y. 

No appeal lies from an order passed in a parti¬ 
tion suit after the preliminary decree and before 
the passing of the final decree. Such an order 
cannot amount to a,decree so as to be appealable. 

In a suit for partition there are only two decrees, 
viz., the preliminary decree and the final decree 
and no third or further decree can be passed by 
the Court between these two. ( Bennet and par¬ 
ries, //.) Banwari Lal v. Bent Prasad .. W 
R.A. 333=171 I.C. 839=1937 A.W.R. 692=1937 
A.L.J. 809=1937 A.L.R. 903=A.I.R, 1937 All. 
694. 

-S. 96—Right of appeal—Party to suit 

Suit against manager of Hindu joint family Lft- 



3217 

C. P. CODE (1908), S. 96. 

parcener impleaded as party as member of family 
— Right to appeal from decree. See Hindu Law 
—Joint family — Manager. A.IR. 1937 Sind 
94. 

-S. 96 (2) —Scope — Defendant not filing 

written statement on date fixed and failing to 
appear — Pleader's request to make oral statement 
refused —Ex parte decree — If justified — Appeal 
after dismissal of application to set aside ex parte 
decree — Power of appellate Court to set aside ex 
parte decree and remand suit — C. P. Code, O. 10, 
R. 2.—Right of pleader to make oral statement. 

A suit proceeded inter partes up to a certain 
point ana the defendant was given time to file a 
written statement. He, however, was absent on 
that date and no statement was filed. His pleader 
offered to make an oral statement but was not 
allowed to do so. Further adjournment for filing 
written statement was also refused. The Court 
proceeded ex parte and decreed the suit. An ap¬ 
plication under O. 9, R. 13 for setting aside the 
ex parte decree was made but was dismissed in 
default of parties and there was no finding on 
merits. The lower appellate Court set aside the 
decree and remanded the case under S. 151, C. P. 
Code, holding that the trial Court was wrong in 
passing ex parte decree. 

Held, that the order of the trial Court was in¬ 
judicious as the defaulting party to have been 
penalized by costs and that the lower appellate 
Court was competent to consider the propriety of 
passing an ex parte order. 

Held, further, that O. 10, R. 2, C.P. Code, could 
not be used to enable counsel to evade a clear 
direction of the Court. ( Grtier , /.) Ramballabh 
Jasraj v. Dharamsi Jf.tha & Co. I.LR. (1937) 
Nag. 519=173 I.C. 547=10 R.N. 308=A.I.R. 
1937 Nag. 268. 

-S. 96 (3)—Applicability — Oath taken in 

pursuance of offer to be bound by—Decree there¬ 
on. See Oaths Act, S. 11. 172 I.C. 421. 

-S. 96 (3)—Consent decree—Parties inviting 

Court to adopt special procedure—Court adopt¬ 
ing and deciding suit—Appeal from decision— 
Maintainability. See Appeal—Competency. 71 
M.L J.281. 

-S. 96 (3). O. 23. R. 3 and O. 43, R. 1 (m) 

—Order recording compromise under O. 23, R. 3 
if decree by consent — Appeal. 

In construing a particular provision of the 
Code the Courts should, as far as possible, give 
to the other provisions of the Code their proper 
and effective meaning to attain their proper and 
effective purpose. There is a distinction between 
a decree passed by consent of parties to which 
S. 96 applies, and a compromise of suit under O. 
23, R. 3. S. 96 does not in all cases bar an appeal 
which involves a consent decree. Where an order 
recording a compromise is passed under O. 23, 
R. 3, an appeal lies from it under O. 43, R. 1 , Cl. 
(ml and S. 96 (3) is not a bar to such appeal. 
1933 Bom. 205, not foil. {Davis, J.C. and Dadiba 
C. Mehta, A J.C.) Ghanshamdas Lokumal v. 
Nanikram Khubchand. 29 S.L.R. 437=163 
I.C 240=9 R.S. 2=A.I R. 1936 Sind 59. 

—--S. 97— Appeal from preliminary decree — 

Final decree passed during its pendency — Appeal, 
if competent. 

An appeal filed from a preliminary decree is 
competent, although during its pendency a final 
decree is passed but it is not appealed against. 

Q.- D.— 77 
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(Addison and Din Mohammad, JJ .) Jon Par- 
shad v. Girnari Mal. 40 P.L.R. 123. 

-S. 97 — Scope — Mortgage suit — Preliminary 

decree also providing for personal liability —A r o 
appeal—Appeal from final decree—Right to chal¬ 
lenge provision as to personal liability. 

A Court has jurisdiction to decide wrong as 
well as right. If it decides wrong, the wronged 
party can only take the course prescribed by law 
for setting matters right; and if that course is 
not taken, the decision, however wrong, cannot 
be disturbed. Even though an application under 
O. 34, R. 6, C. I J . Code, by the mortgagee is neces¬ 
sary for an order for a personal decree for the 
balance due, still when the preliminary decree 
contains a statement that the mortgagor is liable 
for any deficiency that may be found due and the 
mortgagor prefers no appeal against such decree 
and a final decree, is subsequently passed, in an 
appeal by him against such final decree, not only 
the preliminary decree itself but even such state¬ 
ment cannot be questioned or altered in view of 
S 97 of the Code. (Baguley and Shaw, JJ.) Maung 
Khin -j. L. AhChoy. 173 I.C. 770=10 R.R. 368 
=A.I.R. 1937 Rang 494. 

-—S. 98 —Difference of opinion among Judges 

hearing first appeal—Procedure to be adopted. 
See Letters P.-vient (All.), Cl. 27 and C. P. 
Code, S. 98. 1938 A.W.R. (H.C.) 712=A.I.R. 
1938 All. 641 (F.B.). 

— - - S. 98 (3)—Consent decree—Meaning of— 

Right of appeal in cases decided by Court on 
procedure not warranted by the Code. See 
Practice—Appeal. 1939 P.W.N. 151. 

— -S. 99— Applicability—Absence of both par¬ 

ties—Allowing of appeal on statement of person 
not duly accredited—If can be condoned. 

The law does not contemplate the acceptance of 
an appeal in the absence of the appellant unless 
the respondent is present and pleads judgment 
against himself. Where both the parties were 
absent, but the Court acting on the statement of 
a relative of the appellant who was not however 
his duly accredited representative and on the 
facts as disclosed in the evidence on record 
allowed an appeal, it was held that such an order 
should be reversed as the passing of that order is 
not such an irregularity as could be condoned 
“? d , e , r S ,‘ & P ' ^ode. ( Darling , S.M. and 

o* A Q un Khan v. Tagmohan Singh. 
1938 R.D. 745=1938 A.W.R. B.R. 372. 

-" s * 99—Applicability - Award—Order filing 

award and judgment combined into one—No 

separate judgment and order as required by Sch. 

II, para. 21—If illegal—Irregularity—If cured. 

if e c - V Code, Sch. II, para. 21. A.I.R. 1936 
Nag. 246. 

S. 99— Applicability — Plaint presented by 
agent without valid power of attorney — Decree — 
If to be reversed. 

A plaint was presented on behalf of a person 
by an agent who had no valid power-of-attorney 
and the suit proceeded without the plaint being 
signed by that person and a decree was passed. 

Held, S. 99, C. P. Code, applied and cured the 
defect of this kind. ( Roberts, CJ. and Leach, J.) 
A. S. Annamalai Chettyar v. S.R.M.M.C.T.M. 
Chidambaram Chettyar. 172 I.C. 492=10 R R. 
337=A.I.R. 1937 Rang. 482. 

- -S. 99 — Applicability—Privy Council appeal 

—Objection to amendment of plaint on ground of 
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misjoinder of causes of action—Objection wrong¬ 
ly overruled by High Court—Decree of High 
Court, if liable to be reversed. 

Even though the High Court has erred in over¬ 
ruling an objection to the amendment of plaint 
on the ground of misjoinder of causes of action, 
their Lordships of the Privy Council would not, 
on that ground, reverse the decree granted by the 
High Court, when the alleged misjoinder has 
affected neither the merits of the case nor the 
jurisdiction of the Court. The provisions con¬ 
tained in Civil Procedure Code, do not regulate 
the procedure of their Lordships in hearing 
appeals from India, but there can be no doubt 
that the rule embodied in S. 99 proceeds upon a 
sound principle and is calculated to promote 
justice, and their Lordships would not be pre¬ 
pared to adopt a course which would merely 
prolong litigation. ( Sir Shadi Lai.) Mahomed 
Husain Khan v. Kishva Nandan Sahai. 64 
I.A. 250=1 L.R. (1937) All. 655=1937 M.W.N. 
683=41 C.W.N. 1029=46 L.W. 1=1937 O.WN 
573=18 Pat.L.T 495=65 C.L J 438=1937 
P.W.N. 553=1937 A.L.E 
C. 1 = 1937 A.W R. 631 = 1937 O.L.R. 367-3 
B.R. 603=39 P.L.R. 698=39 Bom L.R. 979- 
1937 A.L.J. 1032=169 I C.1=31 SX-K. S90- 
A.I.R. 1937 P.C. 233=(1937) 2 M.L.J. 151 

(P,< Ls. 99—Applicability and scope—Revisional 
Court — If bound by section—Plaint presented by 

stranger to suit — Defect—If curable. 

S. 99, C. P. Code, refers only to Courts of 

appeal and not to a Court of revision. The sec¬ 
tion also does not condone every irregularity. 
The presentation of a plaint by a person who is a 
stranger to the suit is no valid presentation ; and 

cannot be cured under S. 99, C. P. Code. 
(W 0 rmun.) MisRi Lal z,. Chandan Mal. 1937 

^^Hd^gg-l-Defect or irregularity not affecting 

the merits—Meaning of. a a 

A properly constituted rent suit was decreed 
by the Court having jurisdiction and in execution 
of that decree property which was purchased by 
plaintiff in execution of a money decree, was 
brought to sale. The plaintiff then brought a 
suit for possession and for declaring that the rent 
decree and sale thereunder were fraudulent and 
therefore void. 

Held, the plaintiff not having proved that the 
rent decree was obtained by fraud, the rent 
decree, having been passed by the Court having 
jurisdiction, could not be varied or modified in 
his suit for possession, even though the court pas¬ 
sing the rent decree might have acted irregularly 
in exercise of its juridiction. ( Dhavle and Varma , 
jj > Ratandeo Narayan v. Jamuna Prasad 
Tewary. 169 I.C. 304=3 B.R. 536=9 R.P. 548 
4:1936 P.W.N. 9t)l=A.I.R. 1937 Pat. 147. 

__S.99 — Order of Honorary Assistant Collec¬ 
tor on a public holiday—If ultra vires. 

There are standing orders of the Government 
of India that no work of a civil nature can be 
done on a public holiday and if it is done then it 
amounts to a nullity. Accordingly an order 
passed by an Honorary Assistant Collector on a 
public holiday dismissing an application or execu¬ 
tion of a decree is clearly ultra vires and is liable 
to be set aside in revision. ( Nanavutty , /.) 
Ajhodhya Nath v. Debi Dayal. 167 I.C. 280= 
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9 R.O. 373=1937 O.W.N. 247=1937 O.L.R. 104- 
=A.I.R. 1937 Oudh 272. 

--5.99—Scope—Appeal from decree—Court 

allowing unreasonable extension of time for 
payment of Court-fee—Wrong exercise of discre¬ 
tion—If ground of attack in appeal—Proper 
remedy. See C. P. Code, S. 149. 18 Pat.L.T. 665 
=A.I.R. 1937 Pat. 550 (S B.) 

-S. 99—Scope—Decree when could not be 

attacked on ground of irregularities. See C. P. 
Code, O. 26, R. 9 and S. 99. 1938 N.L.J. 392. 

--S. 99— Scope — Suit by Hindu sons impeach¬ 
ing a large number of alienations by their father 
in favour of various persons—Allegation of vice, 
extravagance and immorality—Impleading all 
alienees 78 in number as defendants—Plea of mis¬ 
joinder raised in written statement but not pressed 
or proceeded with further—Court dealing with all 
transactions and coming to correct conclusion — 
Decree confirmed by High Court—Objection in 
appeal to Privy Council — Competency. 

The mere fact of misjoinder is not by itself 
sufficient to entitle the defendant to have the pro¬ 
ceedings set aside or action dismissed. S. 99, C. 
P. Code, is in plain words; joinder of parties and 
of causes of action is discretionary in the sense 
that if they are joined there is ho absolute right 
to have them struck out, but it is discretionary in 
the Court to do so if it thinks right. Three 
plaintiffs, the sons of a Hindu, brought a suit 
against no fewer than 78 defendants : and the 
plaint which contained 69 paragraphs alleged that 
their father, the manager of the joint family 
governed by the Mitakshara, embarked on a career 
of vice and extravagance, that the alienations 
effected by him were not binding on them as they 
were not made for family necessity, and the debts 
in respect of which the alienations were alleged 
to have been made were not binding upon them, 
having been for immoral purposes, and it impea¬ 
ched all the various alienations made in favour of 
the various defendants on the ground of their 
father’s bad character and habits. All the aliena¬ 
tions were fully investigated by the trial Court 
who decided that the plaintiffs were entitled to 
succeed in respect of three-fourths interest in the 
property and his decision was confirmed by the 
High Court on appeal. An objection was raised 
in the written statement of certain defendants 
that the suit was bad for misjoinder and multi¬ 
fariousness, but no appropriate and serious steps 
were taken at any time before trial for an order 
requiring the plaintiffs to amend by discarding 
portions of their claim. The objection having 
again been raised before the Privy Council. 

Held, that there was good reason to think that 
the joinder of so many distinct causes of action 
against so many sets of defendants might well 
have led the trial Court to decline to entertain so 
many matters in one suit and though t .^ ie X nC L "I 
venience and expense avoided by the plaintiffs na 

been much exceeded by the inconvenience ana 

expense caused to the defendants, the heavy tas 
which fell to the trial judge was ably and iainy 
discharged, and that no effect could be given i to 
the objection of misjoinder, the merits of 1 
case having been satisfactorily disposed or 
spite of the complication of the proceedings, t 
George Rankin.) Ramdhan Puri v. Lach 
Narain. 166 I.C. 649=16 Pat. 149=193? 

N. 87=3 B.R. 318=9 R.P.C. 167=45 L.W. 1M 
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=1937 O.W.N. 155=1937 A.W.R. 184=41 C.W. 
N. 418=1937 O.L.R. 68=1937 A.L.R. 119=1937 
A.L.J. 556=1937 M.W.N. 251=65 C.L.J. 47=18 
Pat L.T. 54=39 Bom L.R, 363=A.I.R. 1937 P. 
C. 42 (P.C.) 

-S. 100. 

Adverse Possession—Finding. 

Benami. 

Burden of proof. 

Concurrent finding. 

Construction of document. 

Custom. 

Discretion. 

Equitable relief. 

Error of law. 

Evidence. 

Finding of fact. 

High Court—Power of. 

Intention of parties. 

Jurisdiction 

Malicious prosecution. 

Misreading of document. 

Misreading evidence. 

Mixed question of fact and law. 

New case. 

New plea. 

Presumption. 

Procedure. 

Question of fact. 

Question of law. 

Scope. 

Second appeal. 

Adverse possession. 

—— S. 100— Adverse possession—Finding — 
Finality-Interference. 

A finding of adverse possession must, to some 
extent, be a finding of fact, but more particularly 
in a case where the judgment of the lower appel¬ 
late Court is a judgment of reversal, the High 
Court may inquire into the method adopted by the 
lower appellate Court in coming to its conclusion, 
and enquire whether the adverse possession as 
found is supported by evidence and whether the 
finding, which is said to be based on the proper 
legal conclusion to be drawn from the settlement 
and mutation records, is justified. ( McNair . /.) 
Berojullah Sarkar v. Ayatullah Akand. 176 
I.C. 706=11 RC. 159=66 C.L.J. 455=A.I.R. 
1938 Cal. 117. 

-S. 100— Adverse possession—Finding — 

Finality—Scrutiny of evidence in second appeal. 

The question of adverse possession is a mixed 
question of law and fact and hence in second 
appeal, there is no finality about the finding and 
the evidence can be scrutinised to find out if a 
correct inference has been drawn therefrom. 
(Mehta, S M. and Harper , JM.) Raj Bahadur 
Singh v. Ram Harakh. 1939 R.D. 15=(1939) 
A.W.R. (B.R.) 124 (2). 

-S. 100 —Adverse possession — Inference 

from facts—Question of law. 

It is a question of fact whether adverse posses¬ 
sion has been proved, but where the decision is 
whether adverse possession shall be inferred 
from facts, it is not a question of fact; it is a 
question of the legal inference to be drawn from 
facts. (Davis, J.C. and Mehta, J.) Tahilram 
Tackchand v. Mt. Miral I.L.R. (1939) Kar. 
18=176 I.C. 549=11 R.S. 22=A.I.R. 1938 Sind 
132. 
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Benami. 

- S. 100—Benami— Question of—Finding of 

benami by trial Court on circumstantial evidence 
—Reversal on appeal luithout consideration of 
evidence—If binding in second appeal. 

The question whether a transaction is a benami 
or not is no doubt a question of fact; and when 
there is circumstantial evidence on which the trial 
Court justifiably infers that a transaction is 
benami, it is not open to the lower appellate 
Court to reverse that finding unless it considers 
that evidence. The finding of the lower appellate 
Court under such circumstances that it is not 
benami without considering the evidence is not 
therefore a proper finding which can be regarded 
as binding in second appeal. ( Cunlifje and 
Henderson, JJ .) Kamesh Chandra Guha v 
Dinanath Mestari. 63 Cal. 846=162 I.C. 348 
=8 R C. 600=62 C.L.J. 483=A.I.R. 1936 Cal. 
178. 

Burden of proof. 

- S. 100 —Burden of Proof—Finding based on 

mistaken view of burden of proof—Interference. 

Where the evidence has been viewed in the 
lower appellate Court on a mistaken application 
of the rule as to burden of proof, its judgment is 
vitiated on a point of law and is open to attack in 
second appeal. (Beckett, J.) Harchand v. Hira 
Lal 180 I.C. 138=11 R.L. 663=40 P.L.R. 682 
=A.I.R. 1938 Lah. 760. 

-S. 100— Burden of proof — Finding of 

fact based on wrong view as to burden of proof 
— Finality. 

A finding of fact of first Court even if confirm¬ 
ed by the first appellate Court can be set aside in 
second appeal if such finding has proceeded upon 
a wrong basis as to burden of proof. (Bose, J.) 
Premrat Bheoraj v. Nathumal Rupchand. 
I.L.R. 1936 Nag. 142=164 I.C. 740=9 R.N. 31 
=A.I.R. 1936 Nag. 130. 

-S. 100— Burden of proof—Finding of fact 

or law—Finding arrived at by misapplying law. 

A finding arrived at by misapplying the law, by 
wrongly placing the burden of proof, is not 
merely a finding of fact but is one of mixed law 
and fact, and it can be set aside in second appeal. 
(Dunklev. J.) S. P. L. S. Chettiyar Firm v. Ma 
Pu. 14 Rang. 697=163 I.C. 604=9 R.R, 33=A. 
I.R. 1936 Rang. 262. 

-S. 100 —Burden of proof—Finding of fact 

—Onus zorongly laid—Omission to consider all 
the facts and circumstances—Finality of finding. 

A finding of fact which is not properly arrived 
at is not binding in second appeal when the lower 
Courts lay the onus of proof on the wrong party 
and do not consider all the facts and circum¬ 
stances on both sides, the finding arrived at can¬ 
not be said to be a proper finding so as to be bind¬ 
ing on the High Court in second appeal. 
(Pollock, J.) Mohammad Mustafakhan v. 
Wamanrao. 19 N.L.J. 301. 

-S. 100 —Burden of Proof—Question of law. 

Where a Court considers the case and the 
evidence of one side only and disbelieving the 
evidence dismisses the claim on the ground that 
the assertions made have not been proved, the 
case is being solely decided on the question of 
onus and no amount of lip service to a rule which 
is ignored in the letter and in the spirit will serve 
to turn what is then a question of law into one of 
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fact. {Bose, J.) UnHEBANt/. Vithoba. I.L R. 
(1939) Nag. 160=180 I.C. 443=11 R.N. 358= 
1938 N.L.J. 459=A.I.R. 1939 Nag. 78. 

Concurrent finding. 

-S. 100 Concurrent findings of fact—Duty 

of second appellate Court. 

Where the entries in the papers as between the 
kliasra and khatauni are discrepant, the evidence 
also is undoubtedly confused and the pleadings 
of both parties are partially wrong and the lower 
Courts have done their best to extricate the truth 
from out of all these, there can be no justification 
in second appeal to go against the concurrent 
findings of the lower Courts. ( Harper, S M.) 
Iqbal Bahadur v. Ram Lal. 1940 O.A. 491= 
1940 A.W.R. (B.R.) 106. 

-S. 100 —Concurrent findings—Question of 

fact—Question as to validity of permanent lease 
of waste lands of trust — Interference. 

It is not an absolute rule of law that in no 
circumstances should a permanent lease be grant¬ 
ed in respect of waste lands belonging to a trust. 
The question is one of degree, depending upon a 
number of circumstances and therefore a ques¬ 
tion of fact; where the lower Courts have not 
fallen into any error of law and have not lost 
sight of any rule of law in dealing with the ques¬ 
tion of the validity of a permanent lease of waste 
lands belonging to a trust, the concurrent finding 
of the lower Courts that a particular lease was 
granted for a justifiable cause cannot be inter¬ 
fered with in second appeal, although some of the 

observations made by the lower Courts may be 

open to criticism, (Varadachartar , /.) Nella- 
yappar Kanthimathi Ambal Temple, Tinnb- 
velly Arunachalam Pillai. 1937 M.W.N. 

1188 

Construction of document. 

— — S 100 —Construction of documents — Docu- 
ment of title—Meaning of word 

The question as to which of two alternative 
meanings of a certain word appearing in a docu¬ 
ment should in the context be held applicable, is 
one of interpretation of the document, and 
if the document is one of title it would be open 
to second appeal. (Dalip Singh, J.) Hans Raj 
£ Tulsi. 41 P.L.R. 326=A I R. 1939 Lah. 264. 
_ S. 100 —Construction of document — Find¬ 
ing as to meaning of certain words used in a 

document—Finality. 

A finding by the lower appellate Court as to 
the meaning of certain words used in a document 
must be regarded as a finding of fact. It is 
doubtful if its interpretation is open to question 
in second appeal. {Smith, J.) Parmeshwar 
Singh v. Batj Nath. 167 I C. 295=9 R.O. 374 
Z,!937 OX.R. 106 (2) = 1937 O.W.N. 356=A.I. 
R, 1937 Oudh 295. 

—S. 100 — Construction of documents—Find¬ 
ing based on documents of title—If can be 

challenged. 

A finding based on khatauni and khasras which 
ar e instruments of title can be challenged in 
second appeal even if it i§ a finding of fact. (Zia- 
■ ul-Hasan, J.) Gulai v. Srjpal. 12 Luck. 155= 
162 I.C. 334=8 R.O. 363=1936 R.D. 172=1936 
OW.N. 375. 

_-S. 100 — Construction of documents — Find¬ 
ing based on — Interference. 

A finding of the lower appellate Court based 
"upon documents which are instruments of title 
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and not merely historical material, even if it be a 
finding of fact, can clearly be challenged in second 
appeal. {King, C.J. and Nanavutty, J.) Amjad 
Husain v. Nawab Ali. 11 Luck. 642=161 IC 
158=8 R.O. 307=1936 R.D. 35=1936 O.L R 
147=1936 O.W.N. 100=A.I R. 1936 Oudh 225. 

— S. 100 Construction of document of title 
—If can be gone into. 

The construction of a document of title is a 
question of law or at any.rate of mixed fact and 
law and the second appellate Court can go into 
such matter. {Mohammad Noor and Rowland , 
//.) Jyoti Prasad Singh v. Rajendra Narayan 
Singh Deo. 162 I.C 838=8 R P. 586=1936 P. 
W.N. 458=A.I.R. 1936 Pat. 287. 

S. 100 Construction of document — If 
ground for second appeal. 

Misconstruction of a document in the sense of 
misinterpretation of a term of it so as to lead to 
a wrong legal inference is certainly a matter for 
second appeal. {Gruer, J.) Santoshrao v. Sheo- 
lal. 20 N.L.J. 39. 

--S. 100— Construction of documents—Inter¬ 
ference in second appeal. 

Where the construction placed by the lower 
appellate Court upon the documents which it 
considers is not an unreasonable one, no point 
arises in second appeal for interference. {Fail 
Ali . J.) Narain Pandey v. SuraJbhan Lal. 18 
Pat.L.T. 289=1937 P.W.N. 98=169 I.C 897=3 
B.R. 678=10 R.P. 91=A.I.R. 1937 Pat. 414. 
-S. 100— Construction of documents — Inter¬ 
ference. 

The fact that certain documents which are not 
documents of title have been misconstrued by 
the lower appellate Court, would not be a good 
ground for second appeal. . {Tek Chand, J.) 
Mangai. Das v. Mool Raj. 39 P.L.R 376. 

-S. 100— Construction of documents — Inter¬ 
ference. 

Even though the lower appellate Court may 
not have placed a correct construction on the 
documents exhibited that would not entitle the 
High Court to interfere with its finding of fact 
in a second appeal. {Jack, J.) Gopi Mohan Jeo 
Thakur v. Bepin Behari Bhakat. 173 I C. 358 
=10 R.C. 507=65 C L.J. 325=A.I.R. 1937 Cal. 
371. 

—-S. 100— Construction of documents — Mere 

pieces of evidence — Inference—Challenging in 
second appeal. 

When the Court only considers various docu¬ 
ments as mere pieces of evidence involving no 
question of construction, its inference of fact is 

not open to challenge in second appeal. (Niyogt, 

J.) Rajlu Naidu v. Malak. I.L R (1939) Nag. 
580=186 I.C. 155=12 R.N. 187=1939 N.L.J. . 
297=A.I.R. 1939 Nag. 197. 

-S. 100— Construction of documents —Ques¬ 
tion of fact. 

The interpretation of documents which are not 
instruments of title is a question of fact. 

( Skemp, J.) Devi Das v. Yaran Khan, loo 
I.C 638=9 R.L. 661=39 P.L.R. 482=A.I.K. 
1937 Lah. 656. 

-S. 100— Construction of document — Ques¬ 
tion of law. .. 

Per Rupchand Bilaram, A.J.C. —Where a sin 
is founded on an agreement between the venae 
and the vendor, its construction is a question o 
law and not of fact. (Rupchand Bilaram an 
Haveliwala, A.J.Cs.) Dayaram Chainrai 
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Karmumai. Kotumal. 172 I.C. 322=10 R.S. 
141=A.I.R. 1937 Sind 263. 

-S. 100— Construction of documents — Ques - j 

tion of law. 

The construction of documents is a question of 
law which may be considered in second appeal. 
But where there is no error in the construc¬ 
tion of a document, and it is argued that there is 
a mistake in drawing an inference from the docu¬ 
ment, that is not an error of law, but an error 
of fact, and High Court will not interfere with a 
finding of fact by the lower appellate Court 
merely because it is erroneous. ( Davis, J C. and 
Mehta, AJ.C) Gulabrai Dayaram v. India 
Equitable Insurance Co 30 S.L.R 371 = 167 
I.C. 929=9 R.S. 207=A I R. 1937 Sind 51. 

-S.100— Construction of document — When 

question of laiv. j 

A decision as to how much area was the sub¬ 
ject matter of settlement of a touzi at the time 
of its settlement, which is arrived at on the cons¬ 
truction of a Rubkari is a question of law so far 
as the question of construction of Rubkari is con¬ 
cerned. (Wort and Agarwala, JJ) Ram Ram- 
bitaya Prasad Singh v. Krishna Madho. 182 
I.C. 982=5 B R. 864=12 R.P. 89=20 P.L.T. 677 
=A.I.R. 1939 Pat 364 

-S. 100— Construction of documents which 

are not documents of title—Erroneous decision as 
to effect — Interference. 

Where none of the documents filed in a case is 
a document of title, nor is there any question or 
any decision of the Court with regard to‘ the 
documents which is a derision on a question of 
law, an erroneous decision by the Court as to the 
import of such document is not error of record, 
but is merely an erroneous decision by the Court on 
a question of fact, and is binding in second appeal. 
A. I R. 1918 PC. 92, Pel. on. (JVort and Row¬ 
land, JJ.) SUDHAKAR MlSRA V. NlLKANTHA DaS. 
161 I.C. 465=8 R.P. 446=A.I R. 1936 Pat. 129. 

-S. 100— Construction of plaint — Question 

of law. 

The construction of plaint is a question of law. 
(DJtavle and Varma, JJ.) Ladhuram Marwart ! 
v. Bansidhar Marwart. 16 Pat. 527=4 B R 78 
=18 Pat.L.T. 640=1937 P.W.N. 677=10 RP 
260=171 I.C. 881=A.I.R. 1937 Pat. 572. 

Custom. 

-S. 100— Custom — Finding as to existence — 

When open to interference. 

Where a question as to the existence of a 
custom has been decided by a lower Court, what 
has to be seen is not merely whether the decision 
arrived at is one of fact but whether in arriving 
at it, the Court has committed an error in law or 
not; for instance, if it was based upon the ac¬ 
ceptance of evidence which was inadmissible, it 
could be questioned in second appeal but if it was 
so based because the Judge believed the evidence 
of some and disbelieved that of the others, it 
could not be questioned in second appeal. 
(Hamilton, J ) Ram Din v. Balbhaddar Singh. 
14 Luck. 515=181 I C. 70=11 R.O. 280=1939 
OLR. 235=1939 R D. 250=1939 O.A, 364= 
1939 O.W.N. 372=A.I.R. 1939 Oudh 210. 

-S. 100— Custom — Finding as to existence of 

custom—Plea that it is qualified—If open in 
second appeal. 

Where the lower Courts have found that ac- ! 
cording to the village custom as recorded in the 
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Wajib-ul-arz the groves of the judgment-debtor 
are inalienable and cannot be attached and sold in 
execution of the decree, and the decree-holder 
did not plead in the Courts below that the custom 
was qualified in the sense of the restraint against 
alienation being merely for the benefit of the 
proprietor, it is not open to him to raise that plea 
in second appeal which is concluded by the finding 
of the lower Courts about the existence of the 
custom. ( Srirastava and Nanavutty . JJ ) Kand- 
hai Lal v. Sheo Nath. 12 Luck. 59=161 I.C. 
266=8 R.O. 316 = 1936 O.W.N 260=1936 R.D. 
113=1936 O L.R. 153=A.I R. 1936 Oudh 235. 

-S. 100— Custom—Finding as to proof of — 

High Court, if and when can interfere in second 
appeal. 

The finding of lower Court that a custom has 
not been proved, is a finding on a mixed question 
of fact and law. The High Court sometimes 
interferes with such a finding on the ground that 
the evidence is so considerable in favour of the 
existence of the custom that the lower Court 
should have found, the custom proved. But if it 
is in accordance with the weight of evidence, it 
would be impossible to reverse it in second appeal. 
(Rennet and Verma, JJ.) Pauhari Bishunath 
Tati v Rami.agan Jati. 183 I C. 471 = 12 R A. 
143=1939 R D. 234=1939 A.W.R (H.C ) 313= 
1939 A L.J. 617=A.I.R 1939 All. 500. 

-S 100— Custom—Finding that custom set 

up is not established — Interference. 

A finding of the lower Courts that a custom set 
up by a party has not been established by him is 
one of law and cannot be interfered with in 
second appeal when it is not vitiated by any error 
of law. (Niamatullah. J ) Mathura Prasad y. 
Bhola Nath. 174 I C. 433=1938 R.D. 233=10 
R.A. 575=1938 A L.R. 272=1937 A.L.J. 1301= 
1937 A.W.R. 1228=A,I.R. 1938 All. 144. 

-S. 100— Custom or usage — Existence of — 

Question as to—If open in second appeal. 

The question whether the facts found in any 
particular case prove the existence of the essen¬ 
tial attributes of a custom or usage is a question 
of law which may be discussed in second appeal. 
(Agarwala and Madan, JJ.) Rudra Narain 
Singh v. Kedar Nath Singh. 18 Pat.L.T. 477 
=1937 P.W.N. 526=3 B.R. 762=10 R.P. 148= 
170 I.C. 754=A.I.R. 1937 Pat. 458. 

-S. 100— Custom—Question as to — Mixed 

question of law and fact. 

Custom is a mixed question of law and fact. 
(Broomfield and Macklin, JJ.) Babasaheb Appa- 
saheb t. Laxmanappa Ramappa. 178 I.C. 854= 
11 R.B. 198=40 Bom. L.R. 1015=A.I.R. 1938 
Bom. 492. 

S. 100— Custom — Reasonableness of custom 
— Question of law. 

A question as to the reasonableness or other¬ 
wise of a custom is a question of law and it is 
open to the High Court in second appeal to look 
into the facts found by the lowerappellate Court, 
for the purpose of deciding as to whether the 
custom alleged is reasonable or not. (M. C. 
Ghose and Mukherjea, JJ.) Asrabulla v. Kiama- 
tulla Haji Choudhury. I.L.R. (1937) 2 Cal. 
86=41 C.W.N. 503=66 C.L J. 284=10 R.C. 305 
=171 I C. 785=A.I.R. 1937 Cal. 245. •' 

■-S. 100— Custom or usage—Question whe¬ 

ther usual practice prevails and duration of its 
existence—If one of law. 
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Whether a usual practice prevails or not, and 
the length of its existence are questions of fact; 
although the legal inferences which follow from 
them may be questions of law. 1931 All. 499 
(F.B.), Foil. (Bose, J.) Gangadhar Marti v. 
Shri Sundar Narain Sansthan. I.L.R. 1936 
Nag. 13 — 164 I.C. 825=9 R.N. 39=A.I.R. 1936 
Nag. 95. 

Discretion. 

--S. 100 — Discretion—Calling of witness by 

lower appellate Court—Interference in second 
appeal. 

\V here the lower appellate Court examines of 

its own motion under O. 41, R. 27, C. P. Code, a 

witness who, in its opinion, should have been 
examined by one of the parties, there is nothing 
illegal in the exercise of its discretion, and it is 
not open to the Court on second appeal to decide 
whether the discretion has not been rightly 
exercised, (/at Lai, J.) Roshan Lal v. Charan 
Das. 168 I.C. 466=9 R.L. 637=38 P.L.R. 449 
=A.I.R. 1937 Lah. 115. 

-S. 100 — Discretion—Exercise of, by Trial 

and Appellate Courts—Power of High Court in 
second appeal. 

The discretion given to the trying Court is not 
one to be exercised arbitrarily but with due 
regard to the facts of the case and general princi¬ 
ples of justice. High Court in second appeal has 
power to see which of the two Courts exercised 
discretion properly in accordance with the 
judicial principles. (Niyogi. J.) Baliram v. 
Uttam Chand. I.L.R. (1939) Nag. 452=182 I. 
C. 52=11 R.N. 495=1939 N.L.J. 157=A.I.R. 
1939 Nag. 110. 

-S. 100— Discretion — Grant of specific per¬ 
formance—Discretion of lower Court — Inter¬ 
ference in second appeal. 

Per Haveliwala, A.J.C. —Under S. 22, Specific 
Relief Act, discretion in the grant of specific 
performance of the contract depends on the facts 
and circumstances of each case and where discre¬ 
tion has been exercised by the first appellate 
Court on the consideration of the evidence 
recorded, the Judicial Commissioner’s Court 
should not interfere unless it is shown that the 
discretion was perverse and against judicial 
principles. More so in second appeal in which 
questions of fact which are the basis for the 
exercise of the discretion cannot be gone into. 
Where the interference in the discretion of the 
trial Court, by the first appellate Court, rests on 
the consideration of the whole of the evidence 
and its decision is on the findings of fact both on 
the evidence and on the documents which is with¬ 
in the competence of the first Appellate Court to 
challenge, the Judicial Commissioner’s Court 
cannot and should not interfere unless those find¬ 
ings are vitiated by some error of law. 

Per Rupchand Bilaram, A.J.C. —Where the 
appellate Court interferes with the discretion of 
the trial Court and the basis of the interference 
is wrong and arbitrary, not judicial, the Judicial 
Commissioner’s Court is justified in interfering 
with the discretion exercised by the appellate 
Court. ( Rupchand Bilaram and Haveliioala, 
A.J.Cs .) Dayaram Chainrai v. Karmumal 
Kotumal. 172 I.C. 322=10 R.S. 141=A.I.R. 
193 7 Sind 263. 
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-—S. 100 — Discretion—Interference — Exercise 

of discretion on misapprehension of legal princi¬ 
ples—Power of High Court in second appeal. 

Where the lower Courts have exercised their 
discretion not on the special facts of the case but 
on a misapprehension of the legal principles on 
which the discretion given by a provision of law 

should be exercised, it is competent to the High 
Court in second appeal to interfere and overrule 
that exercise (Norman.) Sham Lai. v. Babu 
Ram. 1937 A.M.L J. 49. 


—--S. 100— Discretion — Interference with — 

Limitation Act, S. 5. 

It is only when the lower appellate Court 
exercises a judicial discretion, that the High 
Court will not entertain a second appeal on a 
plea that the lower appellate Court was wrong in 
applying the provisions of S. 5, Limitation Act. 
If the reasoning of the lower appellate Courtis 
based wholly upon an erroneous view of law, or 
the Court rejects such a plea arbitrarily without 
exercising judicial discretion, the High Court 
will interfere in second appeal. (Agha Haidar, 
J.) Ladha Mal-Bishem Das v. Nadar. 166 I. 
C. 698=9 R.L 407=A.I.R. 1936 Lah. 742. 

S. 100— Discretion—Interference in second 


appeal—High Court's powers. 

The High Court does not ordinarily interfere 
in second appeal with the discretion of the Court 
below when such discretion has been exercised 
judicially on a full consideration of the evidence 
in the case. But where the lower appellate Court 
has not directed its mind to the evidence in the 
case at all, but has disposed of the suit on a 
preliminary objection, there is no bar to the 
High Court interfering with the decision of the 
lower Court in such a case (Agarwala and 
Rowland, JJ ) Satruhan Prasad Singh v. 
Udai Pratap Narain Singh. 187 I.C. 207=6 
B.R. 433=12 R P. 573=A.I.R. 1940 Pat. 502. 


-S. 100— Discretion—Refusal of application 

for adjournment and dismissal of appeal for want 
of prosecution—Interference in second appeal. 

An appellate Court has a discretion to grant or 
refuse an adjournment prayed for by the 
appellant or his pleader ; and the exercise of that 
discretion is not a matter which can be made the 
subject of a second appeal. A refusal of an 
adjournment and the consequent dismissal of 
the appeal for want of prosecution cannot there¬ 
fore be interfered with in second appeal. 
(Niamatullah , /,) Mohammadi Husain v- 

Chandro. 168 I.C. 1001=9 R A. 697=1937 A. 
L.R. 439=1937 A L.J. 174=1937 A.W.R. 122= 
A.I.R. 1937 All. 284. 


S. 100— Discretion—Wrong exercise 


of— 


Interference—Amendment of plaint. . 

Where a judge allowing an amendment or 1 
plaint has proceeded on a wrong view of the ia\ 
so that he could not have applied his mind to t 
question whether he should or should not, in 
discretion allow the amendment, the High Lo 
would interfere in second appeal though t 
matter was one in the discretion of the lo 
Court. (Stone, C.J. and Bose, J.) Bachh* 
sing v MahendraLal. I.L.R. ( 1939 ) Nag. 
=176 I.C. 728=11 R.N. 72=1938 N.L.J. 1 
A.I.R. 1938 Nag. 388. 
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Equitable relief. 

-S. 100 —Equitable relief — Lower Court 

wrongly refusing equitable relief — Interference. 

The High Court will always interfere in 
second appeal where a lower Court has wrongly 
refused to grant an equitable relief. ( Horwill , 
J.) Narayanan Nair v. Chekunni. 1937 M. 
W.N. 245=45 L.W. 648=10 R.M. 164=170 I.C. 
242=A.I R. 1937 Mad. 520. 

Error of Law 

-S. 100— Error of Uiw — Finding by appel¬ 
late Court in reversal of trial Court’s decision 
without giving reasons and without discussing 
evidence—Interference in second appeal. I 

A provisional finding upsetting a very closely 
reasoned and elaborate judgment of the trial 
Court without any discussion of evidence what¬ 
ever or without giving any reason except the 
general reason that the evidence is not satis¬ 
factory is contrary to law and will be set aside in 
second appeal. (Pandrang Row, J.) Vf.eramma 
v. Veerappa. 173 I C. 333 = 10 R.M. 565=A.I. 
R. 1937 Mad. 282. 

-S. 100—Error of law—Improper rejection 

of evidence—Collection papers to rebut pre¬ 
sumption under S. 50 (2), B. T. Act—Exclusion , 
from consideration—If vitiates finding—Inter¬ 
ference. See B. T. Act, S. 50(2). A.I.R. 1936 
Cal. 483. 

--S. 100— Error of law — Test—High Court, 

if can hear appeal on facts. 

There is an error of law when a Court’s finding 
proceeds upon a misconception of the real nature 
of the issue in the case, when several facts 
admitted or proved are not considered in their 
relation to each other and weighed as whole, 
when a certain legal consequence which naturally 
follows from admitted and proved facts is over¬ 
looked, or when a material part of admissible 
evidence which vitally bears on the point at issue 
is disregarded. A case which involves such an 
error of law must fall within the ambit of S. 100, 
C. P. Code. Where therefore lower Court’s 
judgment is based on an error of law it cannot 
attain finality and High Court in appeal can hear 
it on facts. ( Niyogi , J.) Mt. Anupa Bai v. 
Bhagwant Singh. I.L.R. (1938) Nag. 535= 
179 I.C. 285 = 11 R.N. 283=A.I.R. 1938 Nag. 
470. 

Evidence. 

-S. 100— Evidence—Respondent in lower 

appellate Court not attacking points decided 
against him—Evidence on those points, if can be 
gone into in second appeal. 

The right which a respondent in the lower 
appellate Court has under O. 41, R. 22, C. P. 
Code, to support the trial Court’s decree in his 
favour on any points which were decided against 
him, if not availed of,cannot be used to ask the 
Court in second appeal to go into evidence bear¬ 
ing on that issue. (Niyogi, J.) Pannalal v. 
Sumranlal. I.L.R. (1939) Nag. 624=185 I.C. 
108=12 R.N. 133=1939 N.L.J. 391=A.I.R. 
1939 Nag. 260. 

Finding of fact. 

-S. 100— Finding of fact — Absence of— 

Power of second appellate Court io arrive at 
finding of fact. 

The High Court in second appeal is entitled to 
come to a finding of fact where the lower appel¬ 
late Court has omitted to arrive at such a finding. 
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(Bennet and Verma, JJ.) Daulata Kuer v. Ram 
Das Rai. 1940 A.W.R. (H.C.) 276=1940 A.L. 
J. 366=A I.R. 1940 All. 349. 

-S. 100— Finding of fact—Alienation by 

mahant—Legal necessity—Question as to—Nature 
of—Finding on—Finality. 

The question of legal necessity for an aliena¬ 
tion by way of a permanent lease by the mahant 
of a math is a question of fact. The finding of 
the lower appellate Court on such a question is 
binding in second appeal, though the question is 
disposed of by that Court by applying a principle 
of law to the proved facts of the case. (Wort 
and Rowland, JJ.) Darbar Saheb v. Bare Lal 
Kandarp Nath Sah Deo. 162 I.C. 797=8 R.P. 
567=17 Pat.L T. 488=A.I R. 1936 Pat. 275. 

-S. 100 —Finding of fact—Appellate Court 

erring in law in arriving at conclusion upon facts. 

Where the lower appellate Court errs in law in 
holding on the facts of a case that the descent 
has not been from preceptor to disciple, the find¬ 
ing can be interfered with in second appeal. 
(Dalip Singh and SkemP, JJ.) Ghulam Mohy- 
up Din v. Mt. Hatran Bibi. 178 I.C. 58=11 R. 
L. 393=A.I R. 1938 Lah. 182 
--S. 100— Finding of fact—Concurrent find¬ 
ings— Rule as to non-interference with—Meaning 
of. 

On second appeal it is not the concurrent find¬ 
ing of fact which cannot be interfered with ; it is 
the finding of fact of the first appellate Court, 
and there is no question of it being within the 
discretion of the second appellate Court to inter¬ 
fere; the second appellate Court cannot inter¬ 
fere, however erroneous it may think this finding 
of fact to be. (Dunkley and Wright, JJ.) U Rai 
Gyaw Thoo, Ltd. v. Ma Hla U Pru. 1940 
Rang.L.R. 180=A.I.R. 1940 Rang. 126. 

-S. 100 —Finding of fact—Construction of 

deed — Interference. 

Where it is clear that the lower appellate 
Court has wrongly interpreted a deed in the same 
manner as the trial Court and the other facts 
relied on by the appellate Court are insufficient 
to sustain the legal inference arrived at by it, the 
second Appellate Court is bound to interfere and 
may set aside the judgment and decree. (Davis, 
J.C. and Weston, J.) Dolumal v. Parmesharibai. 
A.I.R. 1940 Sind 74. 


-S. 100—Finding of fact—Date of termina¬ 
tion of agency—Finding as to—If final. 

A finding by the lower appellate Court as to 
when an agency terminated is binding in second 
appeal. (Bajpai, J.) Hingu Lal v. SarJU 
Prasad. 169 I.C. 135=1937 A.L.R. 449=9 R. 
A. 706=1937 A.L.J. 264=1937 A.W.R. 163=A. 
I.R. 1937 All. 363. 

-S. 100 —Finding of fact—Decision reached 

after interpreting documents. 

The conclusions of the lower appellate Court 
that the rights of a party in certain maufi jagirs 
are not connected with any grant of pension with¬ 
in the meaning of the Pensions Act is essentially 
a finding in fact which cannot be disturbed in 
second appeal. It is no less a finding in fact 
because in reaching his decision the lower Court 
had to interpret a number of documents. (Thom, 
C.J., Collister , Allsop, Ganga Nath and Braund, 
JJ.) Saadat Husain v. Ram Kishan Das. 1940 
A.W.R. (H.C.) 397=1940 A.L.J. 420=A.I.R. 
1940 All. 373 (F.B.). 
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S. 100— Finding of fact — Dismissal of 
appeal under O. 41, R. 11, C. P. Code—Finding of 
fact recorded in judgment consisting only of a 
few lines—If conclusive — Interjerence. 

A finding of fact of the lower appellate Court 
is conclusive in second appeal and the mere fact 
that the judgment of the lower appellate Court 
consist only of a few lines does not make the 
finding of fact any the less binding. There is 
nothing in the Code of Civil Procedure to take 
out of this rule a case in which the lower appel¬ 
late Court records a finding of fact while dismiss¬ 
ing an appeal under 0.41, R. 11, C. P. Code. The 
High Court will not interfere in the absence of 
anyerrer of law or of defect in procedure. 
(Rowland and Chatterji, JJ .) Baijoo Lail 
Katarayar V. Rajendra Nath Bhattachariya. 
179 I.C. 803=5 B.R. 295=11 R.P. 405--A I R 
1939 Pat. 267. 

-S. 100— Finding of fact — Evidence — Failure 

to refer to — Interference. 

Where the High Court is not satisfied with the 
finding of the fact on the point of possession 
because the appellate Court had net categorically 
made reference to the statements of the defen¬ 
dant's witnesses whom it purported to disbelieve 
nor had it made any reference to the witnesses 
of the plaintiff on the question of possession, the 
High Court can look into the evidence of the 
case and if satisfied that the finding was correct, 
should not interfere. ( Manohar Lall, J.) Palak- 

DHARI MAHTON V. PURANPRA PRASAD. 173 IC 

228=4 B.R. 224=10 R.P. 387=A.I.R. 1938 
Pat. 10. 

-S. 100— Finding of fact — Fact assumed hut 

not established by evidence - Finality. 

An assumption of a fact which is not establish¬ 
ed by evidence is not a finding of fact binding in 
second appeal. (D. R. Norman ) Indra Bhan 
v. Kala Bhawan. 1937 A.M.L.J. 7. 

-S. 100— Finding of fact — Finality. 

A finding of fact of the first appellate Court is 
binding upon the High Court however gross and 
in excusable that finding may be. 17 I.A. 122, 
Foil. ( Wort and Rowland, JJ.) Mohan Lal 
Ram Gopal v. Udai Ram Sf.wa Ram. 161 I.C. 
516=8 R.P. 454 (2)=A.I.R. 1936 Pat. 140. 

-S. 100— Finding of fact — Finality of. 

In second appeal the High Court has no juris¬ 
diction to reverse or alter a finding of fact. A 
question of fact cannot be agitated in second 
appeal. {Niyogi, J.) Sheikh Nuroo Seth 
Meghraj Ramkaran. I.L.R. (1937) Nag. 214= 
170 I.C. 790=10 R.N. 91=A.I.R. 1937 Nag. 139. 

-S. 100—Finding of fact—Finality—Finding 

based on inadmissible materials and achieved by 
unjustifiable procedure—If binding in second 
appeal. See C. P. Code, O. 18, R. 18. 48 L.W. 
595. 

-S. 100— Finding of fact — Finality — Failure 

to consider part of evidence—Interference. 

Where the lower appellate Court records find¬ 
ings of fact, the High Court cannot re-open the 
matter merely because some items of evidence 
may not have been considered. ( Rowland , J.) 
Kunj Bihari Thakur v. Umashankar Prasad. 
173 I.C. 237=10 R.P. 388=4 B.R. 228=A.I.R. 
1938 Pat 38. 

■. S. 100 —Finding of fact — Finality—Failure 

Jo consider material evidence — Effect. 
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If an appellate Court, while reversing a well 

considered judgment of the trial Court, fails to 

advert to, or in any way indicate that it has con- 
sidered, a most material piece of evidence which 
militates against its own view, its finding cannot 
be accepted as an unassailable finding of fact 

a PP eal * (Venkatasubba Rao and 

Aodur Rahman, JJ.) Bapayya v. Ramakrish- 

265=11 R.M. 560=1938 M W. 
N. 354=47 L.W. 477=A.I R. 1938 Mad. 568= 
(1938) 1 M.L J. 582.. 

S. 100 Finding of fact — Finality—Finding 
on point not pleaded based on slender evidence. 

Ihe lower appellate Court as the final Court of 
fact is entitled to draw such inferences from facts 
as it thinks proper, and in second appeal there is 
no power in High Court to interfere with those 
findings ; but when the Appellate Court, on the 
slenderest of evidence, makes out a case which is 
not in the pleadings, its finding of fact cannot be 
binding in second appeal. ( Agarwala , J.) Bin- 
deshwari Rai v. Ram Palak Singh. 176 I.C. 
91=4 B.R. 521 = 10 R.P. 580=1938 P.W.N. 741 
=A.I.R. 1938 Pat. 181. 

-S. 100— Finding of fact — Finality—Finding 

that land had been rendered unfit for tenancy. 

Where a tenant builds cooly huts on the land 
and the lower Court comes to the conclusion that 
by reason of such construction the land has been 
rendered unfit for the purpose of tenancy and 
that there has been a breach of S. 22 of Chofa 
Nagpur Tenancy Act, the finding is one with 
which the High Court is not entitled in second 
appeal to interfere. {Wort, Ag.C.J. and Manohar 
Lall, J.) Ramjap Dube v. Jac.adish Chandra 
Deo Dhabal. 11 R.P. 237=178 IC. 274=5 B, 
R. 78=A.I.R. 1939 Pat. 161. 

-S. 100— Finding of fad — Finality of — 

Powers of High Court. 

The High Court, in dealing with second appeals 
under S. 100, C.P. Code, is confined strictly to 
questions of law, and is bound to accept the 
lower Court’s findings of fact. The High Court 
has no jurisdiction to reverse the findings of fact 
arrived at by the lower appellate Court, however 
erroneous, unless they are vitiated by some error 
of law, although, if it Were dealing with the case 
as a Court of fact, it might take a different view 
of the evidence in the cas z.{Agarwala and Varma 
JJ.) Joala Prasad Singh v. Chanderjot Kuer- 
17 Pat. 430=4 B.R. 656=175 I.C. 783=11 R.P. 
47=1938 P.W N. 250=19 Pat.L.T. 281=A.I P- 
1938 Pat. 278. 

—-S. 100— Finding of fad — Finality — Ques¬ 

tion whether tenancy is permanent or not~~Lower 
appellate Court not weighing and discussing evi¬ 
dence—Interference in second appeal. 

The question to decide whether a certain 

tenancy is permanent or not, when it d e .{} e 
entirely upon the oral and documentary eviden 
evidencing series of transactions in the a P sen F 
of a document of title, is always a question 
difficulty and in such cases the lower APP5« 

Court, being the final Court of fact, should 
careful to give its reasonings in its judgm » 
so that the superior Court may be able to 
that the evidence, both oral and documentar: r» 
the case has been properly weighed. '^ her ® rT .i v 
judgment of the lower appellate Court rat * 
reiterates the findings of the trial Court and 
not discuss the oral or documentary evidence, 
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judgment cannot be said to be a proper judg¬ 
ment. ( Manohar Loll, J.) Chhaganmal Mar- 
wari v. Indra Keot. 179 I.C. 176=11 R.P. 337— 

5 B.R. 205=A.I.R. 1938 Pat. 609. 

-S. 100— Finding of fact — Finality — Weak 

evidence. 

A finding on a question of fact which is sup¬ 
ported by evidence, however weak, cannot be 
challenged in second appeal. ( Ismail , /.) Ram 
Adhar Misir v. Jagnoo Misir. 174 I.C. 82= 
1938 A.LR. 237=10 R A. 546=1937 A.W.R. 
1223=1937 A.L.J. 1311=A I.R. 1938 All. 100. 

-S. 100— Finding of fact — Finding arrived 

at without Court applying its mind to facts and 
circumstances of the case — Finality. 

A finding of fact arrived at by the lower 
appellate Court without applying its mind to the 
facts and circumstances on which the trial Court 
has based its decision cannot be accepted as 
binding in second appeal. ( Nasim Ali and Edg- 
ley, JJ ) A. H. Mohammad Ismail & Co. v. 
Sachidananda Bhattacharjee. 40 C.W.N. 
769. 

-S. 100— Finding of fact—Finding as to 

document being tampered with. 

A finding that a document lias been tampered , 
with is a finding of fact and is binding upon the 
High Court in second appeal. (Mohamad Noor 
and Dhavle, JJ.) Janardan Parida v. Prandhan 
Das. 5 C.L.T. 45=A.I.R. 1940 Pat. 245. 

-S. 100— Finding of fact — Malicious arrest 

—Finding as to absence of reasonable and probable 
cause and existence of malice—Suit for damages 
for—Interference in second appeal 

The finding of the lower appellate Court as to 
the absence of reasonable and probable cause and 
to the existence of malice in a suit for damages 
for malicious arrest, is not a finding of fact con¬ 
clusive in second appeal. The question is one of 
law and the High Court has therefore jurisdic¬ 
tion to interfere in second appeal. (Manohar 
Lall.J.) Madan Lal v. Lakshmi Narain. 179 
I.C. 790=11 R.P. 401=5 B.R, 286=20 P.L T. 
367=1938 P.W.N. 783=A.I.R. 1939 Pat. 13. 

-— S. 100— Finding of fact — Finding as to 

malice in suit for malicious prosecution. 

A finding in a suit for malicious prosecution 
that the defendant did not a<ct without any rea¬ 
sonable or probable cause or with malice, is a 
finding of fact. 25 Bom. 332 (336) P.C., relied on. 
(Ganga Nath, J.) Narain Das v. Municipal 
Board, Gorakhpur. 161 I.C 443=8 R A. 736= 
1936 A.W.R. 31=1936 All. LR. 277=A.I.R. 
1936 All. 441. 

-S. 100— Finding of fact — Finding as to 

status of tenant. 

Findings that the tenants are raiyats and they 
have acquired rights of occupancy are findings 
of fact. (5". K. Ghose and Edgley, JJ.) Prod- 
yot Coomar Tagore v. Maynuddin Mia. 68 C. 
L.J. 435=A.I R. 1938 Cal. 724. 

-— S. 100— Finding of fact — Finding based on 

entries in ‘Khatauni’ and ‘Khasras'— Interference. 

Unless instruments of title are involved, find¬ 
ings of fact arrived at by a Court of first appeal 
cannot be questioned in second appeal, although 
documentary evidence has to be considered. 
“Khataunis” and “ Khasras " cannot always be 
regarded as instruments of title. Where the 
entries in the " Khatauni” and the “ Khasra ” are 
relied on by the parties with reference to the 

Q.. D .—78 
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question whether a certain plot was occupied by 
the plaintiff alone or by him and the delendant 
jointly, such entries are mere items of evidence 
and cannot be regarded as instruments of title. 
Accordingly a finding based on those entries is 
a finding of fact which cannot be challenged in 
second appeal. (Nanavutty and Smith, JJ.) 
Sripal v. Golai. 168 I.C. 302=9 R.O. 464= 
1937 O.L.R. 247 = 1937 O W.N. 544=1937 R D. 
258=A I.R. 1937 Oudh 370. 

-S. 100— Finding of fact—Finding based on 

erroneous approach to case—If final. 

A finding of fact based on an obviously errone¬ 
ous approach to the case cannot be accepted as 
binding in second appeal. ( Varadachariar , 7.) 
Thirumalappa v. Ramappa. 176 I C. 639=11 
R.M. 140=1937 M.W.N. 1285=46 L.W. 910= 
A.I R. 1938 Mad 133=(1937) 2 M.L.J. 511. 

-S. 100— Finding of fact—Finding based on 

legal error—Inference of fraud from circumstan¬ 
ces—Interference in second appeal. 

Though a Court of second appeal is not com¬ 
petent to question the soundness of the finding of 
fact by the Court below, and the decision of the 
lower Court as to the effect of the evidence must 
stand final as to the fact, yet the soundness of 
the conclusions derived from the findings of fact 
may involve a matter of law and may, therefore, 
be questioned by a Court of second appeal. 
Where in a case fraud is alleged, but there is no 
direct evidence of fraud and only an inference 
drawn from circumstances, such a finding invol¬ 
ves a legal question as to whether the circum¬ 
stances are such that the necessary inference can 
legally be derived. If the lower Court proceeds 
upon a wrong legal view of the nature of the 
circumstantial evidence from which fraud can be 
inferred, the finding is based upon a legal error 
and can be interfered with in second appeal. 
(Fazl Ali and Meredith, JJ.) Raja Singh v. 
Chaichoo Sinch. 185 I.C. 816=12 R.P. 423=6 
B.R. 262=20 Pat L.T. 957=A.I.R. 1940 Pat. 
201 . 

-S. 100— Finding of fact—Finding based on 

wrong assumption — Interference. 

A finding recorded by the low’er appellate Court 
based wholly upon wrong assumptions would not 
be binding on the High Court in second appeal, 
(Agha Haidar, J.) Bhagwan Das v. Parabh 
Dial. 167 I.C. 704=9 R.L. 528=A.I.R. 1936 
Lah. 1005. 

-S. 100— Finding of fact — Finding marked 

by error of law — Presu?nption ignored. 

A finding of fact is not binding in second 
appeal if it is marked by errors of law as that of 
ignoring the presumption of correctness attach¬ 
ing to the record-of-rights. (Dhavle and Agar- 
wala,JJ.) Bhup Narayan Singh v. Hira Lal. 
161 I.C. 709=8 R.P. 475 (2)=17 Pat L.T. 405= 
A.I.R. 1936 Pat. 185. 

-S. 100— Finding of fact — Finding not based 

on evidence—Question whether a drain constitu¬ 
ted nuisance. 

The plaintiffs sued the defendants for a per¬ 
manent injunction for the closing of a drain 
from their latrine. The lower appellate Court 
based its finding on a sweeping statement that 
water discharged from latrines in Indian homes 
should as a rule be treated as nuisance and granr 
ted the injunction, 
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Held , that the finding of the lower appellate 
Court about the drain in question constituting a 
nuisance was given without reference to the 
evidence bearing on the point and its order for 
the closing of the drain must be set aside. ( Sri- 
vastava, J.) Riyasat Ali v. Zamtn Ali. 12 
Luck. 94=161 I.C. 411=8 R.O. 324=1936 O.W. 
N. 310=1936 O.L.R. 175=A.I.R. 1936 Oudh 
211 . 

-S. 100— Finding of fact — Finding on ques¬ 
tion of title. 

A finding on the question of title is One of fact 
and cannot be challenged in second appeal. 

(Nasim Ali and Henderson, JJ.) Ramesh 
Chandra Talukdar v Pramatha Nath Sanyal. 
162 I.C. 522=8 R.C. 610=63 C.L.J. 591=40 C. 
W.N. 758=A.I.R. 1936 Cal. 245. 

-S. 100— Finding of fact—Finding opposed 

to weight of evidence — Interference. 

Although a Court of second appeal is, as a rule 
loath to interfere with a finding of fact, where 
the finding is very much against the weight of 
evidence in the case, the Court in second appeal 
will interfere. ( Drake Brockman, 5*. M. and 
Knox, J. M ) Harakh Chand B. v. Sumer Te- 
wari. 1936 R.D. 119. 

-S. 100— Finding of fact—Finding support¬ 
ed by evidence—Interference . ... 

Where there is evidence on record which would 
justify the lower appellate Court in arriving at a 
particular finding and it has considered the 
evidence, the High Court will not interfere in 
second appeal merely because it comes to the 
conclusion that if the matter had been raised 
before it, it might have come to a conclusion 
different from the conclusion arrived at by the 
lower appellate Court. If there is no evidence 
upon which the finding could be supported, then 
the matter becomes not a question of fact but a 
question of law. (Davis, J ,. C. and Mehta, A, J. 

C ) Sutandas v. Shankerdas. 167 I C. 355=9 
R S. 176=A.I.R.1937 Sind 36. 

-S. 100— Finding of fact — Finding that ac¬ 
count book is one kept in regular course of busi¬ 
ness. 

A finding that a book of account is one kept in 
the regular course of business is a finding of fact 
within the competence of the lower appellate 
Court. (James, J.) Baidyanath Dutta v. 
Kanhai Lal Marwari. 5 B.R. 296=179 I.C. 
£28=11 R.P. 412=A.I.R. 1939 Pat. 264. 

-—S. 100— Finding of fact — Finding that 

certain suit was not collusive. 

A finding by the lower Appellate Court that a 
certain suit was not collusive is a finding of fact 
which cannot be disturbed in second appeal. 
(Addison and Ram Lal l, JJ.) Kishori Lall v. 
Piare Lali.. I.L.R. (1940) Lah. 60=41 P.L.R. 
462. 

--S. 100— Finding of fact — Finding that con¬ 
tract zvas not acted upon — Interference. 

A conclusion of the lower appellate Court that 
a certain contract was not acted upon by the 
parties is a finding of fact which cannot be at¬ 
tacked on second appeal. 'J at Lal, J.) Ali Gau- 
har v Mahand. 38 P.L.R. 590. 

-S. 100— Finding of fad—Finding that lands 

were totally unfit for cultivation—Interference 

The question whether lands were totally unfit 
for cultivation for the years in suit is a matter 
for the Court below and where the lower Appel- 
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late Court has accepted the finding of trial Court 
that the entire land had been diluviated and no 
area was cultivable in the years in suit the High 
Court has no jurisdiction to interfere. (Wort, 
J.) Nripfndra Nath Chatterji v. Jugal Pra- 

r. mS: jif 1 c ' 144=12 Ec -»«=*•■• 

-S. 100— Finding of fad—Finding that mort¬ 
gage deed alleged in plaint not proved—If can be 
challenged, 

A finding by the lower appellate Court that the 
mortgage deed alleged in the plaint is not proved, 
is a finding of fact which cannot be challenged in 
second appeal. (Nanavutty, J ) Ram Samujh 
v. Lal Saran. 167 I.C. 724=9 R.O. 401=1937 
O.L R. 146=1937 O.W.N. 266. 

~ S. 100— Finding of fact—Finding that party 
did not get possession of property under agree¬ 
ment of partition — Finality—If can be challenged 
in second appeal. 

A finding of the lower appellate Court that the 
Court was not satisfied on the evidence that a 
party got possession of his share of the properties 
in pursuance of an agreement of partition, is a 
finding of pure fact and cannot be attacked in 
second appeal, however liable it might be to be 
set aside if the evidence could be discussed. 
(Burn. J.) Bapayya v. Ramakrishnayya. 1937 
M.W.N. 393. 

-S. 100 —Finding of fact—Finding that suit 

bond zvas executed owing to undue influence—If 
can be disturbed. 

A finding by the lower appellate Court that the 
bond in suit was executed owing to undue in¬ 
fluence, is not a pure finding of fact. It is rather 
a legal inference from the facts of the case. 
Such a finding can, therefore, be disturbed in 
second appeal. (Nanavutty and Zia-ul-Hasan, 
JJ ) Ganga Prasad v. Jangbahadur Khan. 167 
I.C. 424=9 R.O. 387=1937 O.L.R. 114=1937 
O.W.N. 277=A.I.R. 1937 Oudh 254. 

--—S. 100 —Finding of fact—Finding that there 

is evidence of agreement — Interference. 

The question whether there is evidence of an 
agreement is a question of fact. But if the Court 
comes to the conclusion that there is no evidence 
or that the evidence in no circumstances could be 
held to be evidence of an agreement, a question of 
law might arise. But where on the facts as found, 
and in the circumstances the Court finds there 
was an agreement, no question of law arises. 
(Wort, J.) Deo Narain Singh v. Mt. Lila Kuer. 
160 I.C. 1079=8 R.P. 414=1936 P.W.N. 52=17 
Pat.L.T. 360=A.I.R. 1936 Pat. 96. 

-S. 100 —Finding of fact—Finding that tran¬ 
saction was intended to defeat and delay credi- 
tors. 

A finding by the lower appellate Court that a 
certain transaction was intended to defeat ana 
delay the creditors and was collusive, is a finding 
of fact which is conclusive in second appea . 
(Bhide,J.) Daulat Ram v. Bishan Dass. 

P L R 577 

-S. 100 —Finding of fact—Fraud in con fl ec ~ 

tion with service of sale proclamation—N o ~ 
service o f proclamation—Finding as to, not base 

on evidence — Finality. . 

A finding as to the existence of fraud in con¬ 
nection with the service of a sale prodamatio 
as to non-service of the same, which is not 
on evidence is not binding in second app.ea 
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can be interfered with. ( Courtney-Terrell , C.J. 
and James, J.) Ramkeshwar Singh v. Kesho 
Prasad Sinha. 180 I.C. 740=5 B.R. 483—11 
R P. 528=1938 P.W.N. 202=19 Pat.L.T. 645= 
A.I.R. 1938 Pat. 622. 

-S. 100— Finding of fact—Hindu coparcener 

—Intention to separate from joint family—Suit 
for partition—Finding that institution of suit was 
not voluntary act and did not evidence clear inten¬ 
tion to separate—If conclusive in second appeal. 

A finding by the lower appellate Court, that a 
Hindu coparcener in filing a plaint for partition 
was under the influence of profligate persons who 
were bent upon ruining him, and that in effect the 
institution of the suit for partition was their act 
rather than his act, and that therefore the institu¬ 
tion of the suit did not evidence an unequivocal 
intention on the part of the member concerned to 
separate from the other members of the joint 
family, is one of fact, and the High Court in 
second appeal cannot disregard the same, but 
must accept it as conclusive. ( Agarwala and 
Varma, JJ.) Joala Prasad Singh v. Chandertot 
Kuer. 17 Pat. 430=4 B.R. 656=175 I.C. 783= 
11 R.P. 47=1938 P.W.N. 250=19 Pat.L.T. 281 
=A.1.R. 1938 Pat. 278. 

-S. 100— Finding of fact— Inferences derived 

from documentary evidence. 

A finding based on inferences derived from 
documentary evidence is as good a finding of fact 
as that based on oral and documentary evidence. 
( Niamatullah, J.) Alakh Narain Singh v 
Dayal Singh. 167 I.C. 851=9 R.A 583=1936 
A.W.R. 1287=1937 A.L.R. 263 (2)=A.I.R. 1937 
All. 197(1). 

-S. 100— Finding of fact — Inf erences derived 

from documents. 

The rule that the High Court has no jurisdic¬ 
tion to reverse the findings of fact arrived at by 
the lower appellate Court, however erroneous, 
unless they are vitiated by some error of law, is 
applicable to cases in which such findings are 
based on inferences drawn from the documents 
exhibited in evidence. ( Thomas , J.) Dan 
Bahadur Singh v. Talewand Singh. 167 I.C. 
870=9 R.O. 412=1937 O.L.R. 175=1937 O.W. 
N. 330=A.I R. 1937 Oudh 226. 

— -S. 100— Finding of fact—Inference from 

evidence—If binding in second appeal. 

A finding of fact resting on evidence is an infe¬ 
rence of fact from the evidence, and is binding in 
second appeal, unless it can be shown to be im¬ 
possible in law. ( Dhavle , /.) Mohammad 
Yaquoob Ally v. Chhotey Lal Mistri. 179 I.C. 
583=5 B.R. 244=11 R.P. 396=A.I.R. 1939 Pat. 
218. 

-S. 100— Finding of fact — Inference from 

exhibits — Interference. 

It is open to the lower appellate Court as a 
Court of fact to draw such inference as could be 
drawn from the various parts of the exhibits 
before it, and if it had materials before it on 
which it could base its finding, the finding cannot 
be interfered with in second appeal. ( Mahomed 
Noor, J.) Jagat Mohan Prasad v. L. W. Bion. 
167 I.C. 817=9 R.P. 431=3 B.R. 338=1937 P. 
W.N. 236=A.I R. 1937 Pat. 479. 

-S. 100— Finding of fact — Inference from 

record-of-rights. 

* The inference as to the nature of a holding to 
be drawn from the record-of-rights is an infe- 
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rence of fact with which the High Court cannot 
interfere in second appeal. (IVort, J.) Moiiit 
Tewariz/. Ram Narain Dube. 166 I.C. 454=9 
R.P. 296=3 B.R 170 (1)=A.I R 1938 Pat. 110. 
-S. 100— Findings of fact—Interference. 

Definite findings on questions of fact by the 
lower appellate Court cannot be questioned in 
second appeal. The question whether a person 
has been admitted to the tenancy or not by the 
zamindar is a question of fact and the findings on 
it must be accepted unless it is shown that it is 
without any basis of evidence. ( Salhe , J M.) 
Sukhrani v. Din Dayal. 1940 A.W.R. (B.R.) 
89. 

-S. 100— Finding of fact—Interference. 

In second appeal the Court has no jurisdiction 
to question the findings of fact however gross or 
inexcusable the error may seem to be. (Case law 
discussed.) ( Rupchand Bilaram and I laveliwala, 
A.J.Cs.) Dayaram Chainrai v. Karmumal 
Kotumal. 172 I.C. 322=10 R S. 141=A.I.R. 
1937 Sind 263. 

-S. 100— Finding of fact — Interference. 

Finding of fact based on misapprehension as 
regards real point at issue cannot be upheld in 
second appeal. (Bhide, J.) Co-operative Society 
Dhingranwali v. Muhammad Din. 42 P.L.R. 
273=A I R 1939 Lah. 301. 

-S. 100— Finding of fact—Interference — 

Absence of evidence. 

A finding on a point of fact is open to consi¬ 
deration in a second appeal when there is no evi¬ 
dence to justify such a finding. ( Hamilton , /.) 
Banarsi Das v. Kalka. 1938 R.D. 256 = 1938 
O.A. 482=1938 A.W.R. (C.C.) 20=1938 O.W.N, 

in. 

-S. 100— Finding of fact—Interference — 

Chance of appellate Court coming to different 
conclusion on same evidence—If a ground. 

Where a lower appellate Court has not dis¬ 
carded defence evidence on any general grounds, 
but has attempted to discuss the evidence and to 
arrive at a reasoned conclusion, the mere fact 
that, that conclusion maybe different from the 
conclusion to which the second appellate Court 
might arrive, if it considers the matter de novo is 
not enough ground for discarding the finding of 
fact arrived at by the lower appellate Court. 
(Sathc, J.M.) Saikwa z/. Ram Pal. 1940 R.D. 
246 (1). 

-S. 100— Finding of fact—Interference — 

Error of law—What is. 

A finding of fact can be reversed in second 
appeal when it is vitiated by some error of law. A 
mistake of law is not confined to a decision based 
on inadmissible evidence. A finding of fact in 
order to be binding and conclusive on a Court of 
second appeal must be one based on evidence 
legally sufficient to support it. The decision of 
the lower appellate Court on a point of fact must 
be proper and judicial. For instance, it must con¬ 
sider all the important evidence ; it must correctly 
state what the witnesses said and what the docu¬ 
ments contain. There is a difference between 
interpretation of a document and giving a mean¬ 
ing to it which cannot possibly be given in view 
of the contents of the documents, for the inter¬ 
pretation must be a meaning which the document 
can bear although of course it need not be the 
meaning which the Court of second appeal would 
give to it. To find against a party because he has 
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not produced before the Court some material 
exhibits which were not within his power to pro¬ 
duce, and which would prove nothing is obviously 
an error of law. To disregard the evidence of a 
witness on the ground that he has made a state¬ 
ment which he has in fact not made is also a 
mistake of law. ( Zia-ul-Hasan and Hamilton, 
JJ.) Dukhharan Nath v. Commercial Credit 
Corporation, Ltd. 15 Luck. 191=184 I.C. 521 = 
1939 O L.R. 630=12 R-O. 125=1939 O.W.N. 

1114=A.I.R. 1940 Oudh 35. 

_S. 100— Finding of fact — Interference — 

Failure to appreciate legal effect of recitals of 
necessity in ancient documents. 

A finding of the lower appellate Court based 
upon a failure to appreciate the true legal effect 
of recitals of necessity in ancient documents and 
omission to consider other documents of recent 
origin consistent with those recitals, cannot be 
supported in second appeal. ( Jack and Khundkar, 
JJ.) Lakshmi Narayan Jie v. Jagadish Ch. 
Sur. 177 I.C. 477=11 R C. 247=42 C.W.N. 837 
=A.I.R. 1938 Cal. 541. 

_ -S. 100— Finding of fact—Interference — 

Failure to consider documentary evidence. 

Where the lower appellate Court has failed to 
consider a certain document which had been 
relied upon by the trial judge, its finding of fact 
is not binding in second appeal, ( Skemp, /.) 
Debi Singh v. Sis Ram. 41 P.L.R. 120=A.I.R. 
1939 Lah.188. 

--S. 100— Finding of fact — Interference — 

Finding as to relationship vitiated by misapprehen¬ 
sion of pedigree table. 

. Where a finding of fact as to the relationship 
of parties is vitiated by an entire misapprehension 
of the pedigree table, it is a finding not based on 
any legal evidence, and can, therefore, be inter¬ 
fered with in second appeal. (Skemp, J.) 
Ghulam Mohammad v. Miraj Din. 176 I.C. 464 
—11 R L. 220=40 P.L.R. 162=A.I.R. 1938 Lah. 
303. . t . 

--S. 100— Finding of fact — Interference — 

Finding based on conjectures. 

Finding of fact by lower Appellate Court based 
partly on conjectures and partly on a misunder¬ 
standing of the evidence is liable to be set aside in 
second appeal. (Bhide, J.) Ghulam Hussain 
v. Secretary of State 185 I C. 137 (1)=12 R. 
L. 270 =A I.R. 1939 Lah. 510. 

-S 100 —Finding of fact — Interference — 

Finding based on assumptions and conjectures. 

A finding of fact based purely upon unwarran¬ 
ted assumptions and unjustified conjectures is not 
binding in second appeal. ( Tek Chand, J.) Lal 
Chand v. Rehman. 39 P.L.R. 361. 

--S. 100 —Finding of fact—Interference — 

Finding that house formed part of joint family 
property. 

The finding that a house was no part of the 
assets of the firm but formed part of the joint 
family property is a clear finding of fact and 
cannot be disturbed on second appeal. ( Din 
Muhammad. J.) Punnum Mal v. Bishambar 
Dayal . A.I.R. 1940 Lah. 205. 

-S. 100— Finding of fact — Interference — 

Finding that sale is not fictitious. 

A finding that a sale is not fictitious, right or 
wrong, is a finding of fact which cannot be inter¬ 
fered with in second appeal. (Bhide, J.) Dayal 
Das v. Sant Ram. 42 P.L.R. 246 


n 5' *5? Finding of fact—Interference— 
Grounds—Bindings not recorded on objections 
specifically raised before lower appellate Court. 

If the lower appellate Court fails to consider 
and record findings on objections specifically 
mentioned in the grounds of appeal filed before 
it, its order is liabe to be set aside. (Abdul 
Qayoom, C J. and Wazir, J.) Mt. Tainti v. Ludar 
Mani ^ 42 P L.R. J. & K. 21. 

“2 S. 100 —Binding of fact—Interference — 
Grounds. 

A finding of fact arrived at by the first appel¬ 
ate Court is final if there is evidence on record 
to support it but such finding can be questioned 
in second appeal, if there is no evidence to sup¬ 
port it and it can be interfered within second 
appeal. (Mohammad Noor, J.) Bengal Nagpur 
Ry. Co. v. Harijiban Iswar Pathak. 169 I.C. 
354=3 B R. 554=10 R.P, 4=1937 P.W.N. 71= 
A.I.R. 1937 Pat. 289. 

-S. 100— Finding of fact — Interference — 

Inference from facts—Question of law. 

A finding of fact based on oral evidence cannot 
be gone into in second appeal; but the legal 
inference to be drawn from proved or admitted 
facts is a matter of law. ( Kania. J.) Vazirbhai 
Sultanbhai v. Gadmal Nathmal. I.LR (1940) 
Bom. 505=42 Bom.L.R. 511=A.I.R. 1940 Bom. 
263. 

-S. 100 —Finding of fact — Interference — 

Lower appellate Court differing from trial Court 
without good reason. 

Where a lower appellate Court without giving 
very cogent reasons differs from the finding of 
the trial Court which had the best means of 
judging the weight to be attached to the evi¬ 
dence tendered before it, it can be set aside in 
second appeal by the Board. (Marsh, S.M. and 
Mehta, J.M.) Shyam Lal v. Iswari Dayal. 1939 
R.D. 325=1939 A.W R.(B.R.) 277. 

-S. 100 —Finding of fact — Interference- 

Lower Court admitting inadmissible evidence— 
Evidence Act, S. 167. 

Where there is legal evidence on record in. 
support of the finding of fact by the lower appel¬ 
late Court, the fin-ling is binding in second appeal 
even if the lower Court has admitted inadmissible 

evidence. 19 Cal. 249 (P.C.), Rel. on. (Agha 
Haidar, J.) Mahomed Ali v. Labh Singh. 16" 

I C. 940=10 R.L. 62=39 P.L.R. 184=A.LK. 
1937 Lah. 26. 

-S. 100 —Finding of fact — Interference*" 

Lower Court omitting to consider all available' 
evidence. r 

A finding of fact to be binding on a Court, °. 
second appeal must be a judicial decision reacne 
on a consideration of the whole of the e )'J <,cnc ; ^ 
and where it appears that all the available ev 
dence has not been considered, the High Lo 
will interfere and should interfere in 

appeal. (Skemp, J.) Gobind Ram v. Kaju _. t*^ 

185 I.C. 652=12 R.L. 310=42 P.L.R. 23Z-A.A- 
R. 1939 Lah. 504. . 

-S. 100— Finding of fact-interference 

Lower Court omitting to consider ct 
erroneously holding them to be inadmisstol • 

A finding on a question of fact is op ,« te 
challenge in second appeal if the lower app 
Court has in arriving at that finding rcf ” se h ° ol d- 
consider certain circumstances erroneously no 
ing them to be either inadmissible or ir 
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(Beckett . /.) Krishan Chand v. Kanshi Ram. 
40 P.L.R. 705. 

S. 100 —Finding of fact-interference — 


evi- 
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S. 100 —Finding of fact—Interference 


Lower Court omitting to mention certain 
deuce. * 

The mere fact that the lower Court omits to 
mention certain pieces of evidence does not go to 
show that he did not consider them. In any case 
where the finding is based on evidence, it is not 
liable to be set aside in second appeal, even if the 
High Court is inclined to come to a contrary 
conclusion. (Addison and Ram Lall, JJ.) Ranjit 
Singh v. Nawab Khan. 185 I,C. 395=12 R.L. 
284=41 P.L.R. 826=A.I.R. 1939 Lah. 548. 

-S. loo— Finding of fact — Interference — 

Omission to refer to some documents. 

A finding of fact given by the lower appellate 
Court cannot be challenged in second appeal on 
the mere ground that certain documents are not 
referred to in its judgment, unless those docu¬ 
ments conclusively prove the case of the appel¬ 
lant. (Abdul Rashid, J.) Pitam Chand v. 
Kallu Singh. 42 P.L.R. 94. 

-S. 100— Finding of fact — Interference — 

Principles. 

No second appeal has any chance of success 
where the only ground is that the lower Appel¬ 
late Court has omitted to mention this or that 
piece of evidence. The Legislature rightly or 
wrongly has decided that the first Appellate Court 
is to be trusted and it behoves first Appellate 
Judges to bear in mind the fact that their findings 
of fact are conclusive and that they therefore 
have a great responsibility and should be espe¬ 
cially careful in such cases. If they are not, it 
may be a matter for administrative discipline but 
a second Appellate Court cannot put the matter 
Tight in second appeal. (Stone, CJ. and Bose. J.) 
Madhodass Gulabuas v. Appaji Raoji. I.L.R. 
(1939) Nag. 510=183 I.C. 492=12 R.N. 71 = 
1939 N L.J. 329=A.I.R. 1939 Nag. 221. 

--—;S. 100 —Finding of fact — Interference — 

Shifting of onus—Unhappy remark by lower 
Court, 

A finding of fact is not liable to interference in 
second appeal merely because the lower appellate 
Court’s remark about the shifting of the onus is 
not happily worded, if it has not really affected 
the decision on merits. ( Bhide , /.) Daulat 
Ram v. Bishan Dass. 38 P.L.R. 577. 

-S. 100 —Finding of fact—Interference 

When justified. 

It is true that a finding of fact arrived at by a 
lower appellate Court is binding on the High 
Court, however erroneous it might be. But this 
dictum presupposes that the finding is honest, that 
it has been arrived at on the facts of the case 
uninfluenced by any extraneous considerations, 
that it is the result of a correct appreciation of 
the material on the record and that it is based 
on evidence and not on surmises and conjectures. 
Any finding of fact which does not satisfy any 
of the requirements slated above will not be 
-binding on the High Court. Every finding of fact 
is not sacrosanct and if findings of fact are arriv¬ 
ed at on mere surmises and conjectures or on evi¬ 
dence that it is inadmissible or otherwise legally 
insufficient, those findings can be disturbed. (Din 
Mohammad, J.) Bharpura v. Diwan Chand. 
A.I.R. 1940 Lah. 329, 


IVhen justified. 

The High Court is not justified in reversing a 
finding in second appeal, unless of course it is a 
perverse finding for which there is no evidence 
whatever or is arrived at by casting the burden 
on the wrong party and thereby shutting out oral 
evidence. (Stone, C.J.) Jagoba Kashiba Kasar 
v. Anandrao. 169 I.C. 449=9 R.N. 6=A.I R 
1937 Nag. 9. 

-S. 100 — Finding of fact—Interpretation of 

facts found by lower Court. 

Where the lower Court has arrived at a certain 
finding of facts, and the facts are clear but the 
dispute relates not to the facts but to interpreta¬ 
tion of facts by the lower Court, it can be dealt 
with in second appeal. (Dalip Singh and Skcmp , 
JJ.) Labh Singh v. Mst. Jasso. 178 I.C. 81== 
11 R.L. 400=40 P.LR. 506=A.I.R. 1938 Lah 
180. 

S. 100—Finding of fact—Minor—Decree 


against—Gross negligence of guardian—Finding 
as to—Interference in second appeal. 9<v Minor 
—Decree against. (1937) 1 M.L.J. 224. 

-S. 100— Finding of fact—No evidence — 

Court in second appeal—If precluded from com¬ 
ing to different finding. 

Where there is no evidence on which a finding 
of fact arrived at by the lower Court, can pro¬ 
perly be based, the Court in second appeal, is not, 
as a matter of law, precluded from coming to a 
different finding. (Baguley and Dunkley, JJ.) 
Ramanuja Naidu v. N. K. Chettyar Firm. 
167 I.C. 110=9 R.R. 293=A.I.R. 1936 Rane 
488. ** 

—S. 100— Finding of fact — Omission to con¬ 
sider materials having obvious bearing on case _ 

If vitiates finding—Finality in second appeal. 

A finding of fact arrived at without consider¬ 
ing the materials on record which has an obvious 
bearing on the case cannot be accepted in second 
appeal. The omission to consider such materials 
vitiates the finding. (Dhavle and Agarwala, JJ) 
Suraj Kumar Singh v. Shri Shri Radha- 
krishnaji. 168 I.C. 129=9 R.P 461=3 B R 
394=1936 P. W.N. 796=17 Pat. L T 774=A I 
R. 1937 Pat. 78. * 

S. 100— Finding of fact—Omission to 


sider piece of evidence—Effect C ° n 

Mere omission to consider a piece of evidence 
will not alter the character of a finding of fact 
(Agarwala and Rowland, JJ.) Radha Mohan 
Missir v. Kamaldhari Missir. 162 IC 21—8 
R.P. 505=A.I.R. 1936 Pat. 243. 


--, S 1 00—Finding of fact—One witness pre¬ 
ferred to another — Interference . 

A finding of fact cannot be challenged in second 
appeal unless it can be shown that there is no evi¬ 
dence supporting it. It is open to a Court to 
accept evidence of one witness in perference to 
that of others and a finding arrived at on such 
evidence cannot be said to be supported by no evi¬ 
dence. (RuPchand Bilaram and D. C. Mehta, A. 
J.Cs.) Abdul Rahim v. Ghulam Mahayadi 
161 I.C. 501=A.I.R..1936 Sind 7. 

-S. 100 —Finding of fact—Power of High 

Court to direct enquiry into same matter. 

Where it had been already decided by the lower 
Court that a certain wall and a door did not en¬ 
croach on the plot in suit. 
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Hel j' that it was not open to the High Court in 
second appeal to direct the lower Court to hold 
an enquiry as to the same matter. This would be 

in effect to re-open and try for a second time a 

claim for a mandatory injunction in respect of 
the door and the wall. ( Sir George Rankin.) 
Ballabh Das v. Nur Mahomed. 40 C.W N 449 
=160 I.C. 579=17 Pat.L.T. 177=8 R.P.C. 161 = 
38P.L.R. 182=1936 A.W.R. 317=1936 AL T 
480=43 L.W. 685=1936 O.L.R. 100=1936 A L 
R. 203=1936 P.W N. 225=1936 R.D 147-1936 

?55 W ( p r C 1 ) 53=A LR - 1936 P C - 83=70 SL J 

— -S. 100- finding of fact—Question as to 

when arrears of pay became due. 

The question as to wh$n the arrears of pay 
claimed by a person became due is one of fact 
depending upon the contract between the parties! 
0 Nasim Ah and Henderson. 77.) Jitendra Nath 
Ro y . Jnanada Kanta Das Gupta. 167 I C 
265=9 R C. 672=A.I.R. 1936 Cal. 277 

— -S. 100— Finding of fact-Question of con¬ 

sideration in pre-emption suit. 

The finding on the question of consideration by 
a lower appellate Court in a suit for pre-emption 
is a rinding of fact and when based upon the evi- 
dence in the case is binding on the second appel¬ 
lee C? urt - (Iqbal Ahmad, 7 ) Jairaj Singh v 
HarNaraih Singh. 1940 A.L.J. 360=1940 A 
W.R. (H.C.) 341=A.I.R. 1940 All. 414. 

S. 100— -Finding oi fact — Question whether 
execution of dociunent ts genuine . 

It is true: that a document is said to be execu¬ 
ted only if it is proved to have been consciously 
signed or thumb-marked after the alleged execu¬ 
tant had become aware of its contents and that 
the mere presence of a signature or a thumb- 
mark on a document may not in certain cases in 
itself amount to a proof of its execution. But 
where the Judge has not been impressed by the 
mere presence of the thumb marks on the docu¬ 
ment in question, but there are certain other 
attending circumstances which have influenced 
his mind while formulating I,i s conclusions that 
execution of document is genuine, his decision 
cannot be interfered with in second appeal. 
(Addison and Din Mohammad, 77) Hukam 

=A A I [ R l93 A 8 M L , a [ h JAS 357 180 ^ 555=11 RL ' 699 

-S. 100— Finding of fact—Question whether 

tenancy ts permanent or not—Finding on—Inter- 
ference. 

The question whether a tenancy is permanent 
or precarious is a legal inference from facts and 
not itself a question of fact, and the High Court 
in second appeal can therefore decide the case 

for itself on the facts found by the lower appel¬ 
late Court. (Dhavle, 7.) Jugesh Chandra Bose 
v. Maqbul Hossain. 163 I.C. 415=9 R P Q— 

17 Pat.L.T. 202=1936 P.W.N. 333=A.I.R. i936 
Pat. 384. 

-S 100 Finding of fact—Question whether 

there has been family settlement among members 
—“ Fact"—Meaning of. 

The word “fact” in S. 100, C. P. Code, must 
bear the meaning given to it.in S. 3, Evidence Act. 
The question whether there has been a family 
settlement among the members of a joint Hindu 
family is one of fact. Whether two persons 
agree on a certain matter is a thing which is capa¬ 
ble of being perceived by the senses, and whether 

to 
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they had the requisite mental intention necessary 
.to give validity to their outward forms or acts of 
agreemc nt, is a mental condition of which a oer- 
son can be conscious, and a finding on a matter of 
th's kmrl is one of fact and not of law Even if 
such a finding is based on inferences derived from 

vM pS •? ' lf W k 0 , Ul r d Sti)I be a ^ding of fact, pro* 

\ ided it is possible for a prudent man to come to 

C °r C U f 10n, /° ra / act can ^ proved not 

frnm by tb re ev,d , cnce but also by inferences 
from other proved or accepted facts. It does 

not cease to be a fact as defined in S. 3 simply 

499 aU l S -pl ,S Pr °7r e , d ,n thi £ wa ^* A ‘ LR - 1931 All. 
Sr Jn * XT n * (VlVt ° U Bose > /.) DATTATRAYA 

9 R N 7fl-A R T N io9^f ARAM - 165 1 C 217= 
yK^N. 70—A.I.R. 1936 Nag. 186. 

Ss. 100 and 101— Findings of fact — Res¬ 
pondent’s right to challenge. 7 

101 l2i! S " othing in the language of Ss. 100 and 
IU 1 which gives countenance to the view that a 

respondent in appeal under S. 100 C P Code is* 

the -rrectnes^Jhe 

% f j U c 5* findings * dismissed the appeal. 

lllv mfr Lok*.Ma P Mva 

Rang. 59 R.R. 363=A.I.R. 1939 

?xt,edLB. H frI: , i: d s'V' ,al no prevail,ngraie 

In a suit for enhancement of rent, the lower 

:It,sion that there was n » 

WmSSOMtht 

c„„r, S of fact-View of appellate 

a Uy °f—Appellate Court concurring 
Z,u ,Ud9 "' en ‘ ° f ,rial Court-Nature offudj 

An appellate Court disposing of an appeal is 

"°‘ bou , nd <° re Peat in ex,enso the arguments of 

the tria 1 Judge which it accepts. But a partv is 
entitled to a considered opinion of the appellate 

ofthe^e Jn" 01 th f first Court's view bSt that 
of the second Court that is final if the question is 

Naif /n VrZi ataSUbba v a ° and Ma <ihavan 

^ a d n 2 53 =ri937) 7 | 3 M 4 L 7 J L 9^ 66=AJR - 
T tOO—Fmd.ng of fact—When final 
In a case in which the findings of fact of the 
lower appellate Court are to be final ?! 2:A. 

evidence' ^antPits* i Sh ,? Uld examin ® the entire 
that i, Ce had an done S 

Singh v. Ramji. 42 P.L R 136 . d ' J ^ Bhim 

__C Intention of parties. 

Q.„,t Swiss' zrt — 

partiesfs“the. ? n£ B ' laram ' A.J.C .—Intention of 

facts That is erence .to be drawn from proved 
p' s : bat ,. ls a question of law. 

ed ve .l' wala . A.J.C .-Intention to be gather- 

fic performance 6 ^ w k hether dama K- or'speci- 
agreemenfto n? uld be granted on breach of 

t0 sell , IS a question of fact. (Rup- 

Ram Chain?* ^ H “ veliwala ’ A.J.Cs.) Daya- 

I C 322^10 r q V i‘a| Ca a M t K AL Kotu mal. 172 
^_io R.S. 141=A I.R. 1937 Sind 263. 
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Interference. 

_s. 100— Interference with findings of fact— 

Rule against—Applicability to findings based on 
inferences of facts drawn from documents. 

The rule against interference in second appeal 

with the findings of fact of the lower appellate 

Court apply equally to the case of 
fact based on inferences of fact drawn wholly or 
in part from documents. ( Zia-ul-Hasan and 
Yorke JJ ) Dayavat Ullah v. Atta Khanam. 
186 I 766=12 R.O. 339=1940 OWN 193= 
1940 O.L.R. 145=1940 O.A. 200=1940 A.W.R. 
(C.C) 103=A.I.R. 1940 Oudh 217. 

_S. 100— Interference — Power of Hign 

Court—Error in procedure—Effect of. 

It does not follow that in second appeal an 
error of procedure will always lead to reversal 
of the lower Appellate Court’s decision. It must 
be an error affecting the merits of the case, but 
under S. 10C. C. P. Code, High Court can inter¬ 
fere on the ground of any substantial error or 
defect in the procedure which may possibly have 
produced error or defect in the decision of the 
case upon the merits. ( Rowland , 7.) Bhacwan 
Singh v. Ujagir Singh. A.I.R. 1940 Pat. 33. 

Jurisdiction. 

■ S. 100 — Jurisdiction — Incompetence of 
loiver Court—Interf erence in second appeal. 

Where a District Judge assumes a jurisdiction 
which he does not possess, any order which he 
passes on such assumption can be set aside by the 
High Court in second appeal. ( Misra, J .) Sheo 
Nandan Singh v. Suraj Prasad Singh. 179 
I.C. 39=11 R.A. 348=1938 A.L.R. 932=1938 
A.L J. 988=1938 A.W.R. (H.C.) 682=1938 R.D. 
829=A.I.R. 1939 All. 22. 

Malicious prosecution. 

-S. 100— Malicious prosecution — Existence 

or absence—If a question of law. 

The presence or absence of reasonable and 
probable cause is a question relating to the state 
of the mind of the accuser and has to be infer¬ 
red from the facts of each particular case. The 
question whether the inference from certain facts 
is correct or not is a question of law. ( Radha- 
krishna,J.) Fateh Chand v. Kunj Behari Lal. 
186 IC. 293=1940 O.L.R. 113=12 R.O. 302= 
1940 O.A. 195=1940 O.W.N. 201=1940 A.W.R. 
(C.C.) 108=A.I.R. 1940 Oudh 320. 

Misreading of document, 

-S. 100— Misreading of document—If 

ground for second appeal. . . 

Misconstruction of a document which is not a 
document of title is, no doubt, no ground for a 
second appeal. But where a document has been 
held to contain an admission by a party when as a 
matter of fact no such admission exists, it is not 
entirely a question of drawing a wrong inference 
from a certain document, not being a question of 
title, but a question of misreading of evidence 
and a second appeal would, therefore, lie. \Ual\p 
Singh, J.) Munshi v. Bhagat Singh. 42 P.L. 
R. 216=A.I.R. 1940 Lah. 278. 

Misreading of evidence. 

-- r S. 100— Misreading of evidence—Correc¬ 
tion in second appeal. , , 

Where a certain convincing evidence has been 
set aside in the lower Appellate Court on a 
ground that can have no legal basis whatever, 
such a glaring misapplication of law of evidence 
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0 

is open to correction in second appeal. ( Grille , 
J.) Kisan Isaramjee v. Mt. Jaiwanti. I.LR. 
(1939) Nag. 324=178 I.C. 920=11 R.N. 2G0= 
A.I.R. 1938 Nag. 385. 

Mixed question of fact and law. 

-S. 100— Mixed question of fact and laze — 

Application if “fresh'’ within meaning of S. ‘18. 

The question whether an application in ques¬ 
tion is a fresh application within the language of 
S. 48 is a mixed question of fact and law and a 
second appeal is competent. (Bhide. J.) Gopal 
Das v. Hafizabad Municipality. 186 I.C. 860= 
12 R.L. 428=A.I.R. 1940 Lah. 35. 

-S. 100— Mixed question of fact and laze — 

Creation of new tenancy. 

Whether a new tenancy has been created can 
never be said to be a pure question of law ; it is a 
question of mixed fact and law and a question 
which certainly depends upon a number of facts. 
(Wort , Ag. C.J.) Mr. Buna Bibi v. Keshab Rai 
Ji Thakur. 163 I.C. 538=9 R.P. 25=A.I.R. 
1936 Pat. 411. 

-S. 100— Mixed question of fact and la 


Negligence. 

Per Sulaiman, C. J.— Negligence is at least a 
mixed question of law and fact and unless it is 
shown that the Court has approached the question 
from a wrong stand-point or that the evidence is 
such that there was no option but to draw the 
converse conclusion or unless the finding is 
vitiated by some other legal defect, it may be 
difficult to upset such a finding in second appeal. 
(Sulaiman, C. J. and Bennet, J.) B. B. and C. I. 
Railway v. Dwarka Nath. 58 All. 771 = 1936 
A.L.R. 964=165 I.C 882=9 R.A. 324=1936 A. 
L.J. 262=1936 A.W.R. 301=A.I R. 1936 All. 
771. 

-S. 100— Mixed question of law and fact — 

Question of good faith—Limitation Act. S. 14. 

The question whether a party acted in good 
faith within the meaning of S. 14, Limitation 
Act, is a mixed question of law and fact and can 
be questioned in second appeal, provided that the 
lower Court’s findings of fact are not interfered 
with. 36 I.C. 702, followed. (Skemp.J.) Maya 
Singh v. Udham Singh. 181 I.C. 290=11 R.L. 
807=40 P.L.R. 631=A.I.R. 1938 Lah. 704. 

-S. 100— Mixed question of fact and law — 

Question of adverse Possession. 

The question of adverse possession is a mixed 
question of law and fact and the Court has to 
draw its inference from the proved facts in the 
case. (Agha Haidar. J.) Mt. Bhani v. Ujacar 
Singh. 166 I.C. 607=9 R.L. 395=A.I.R. 1936 
Lah. 741. 

New case. 

-S. 100— New case—Estoppel — Not set up in 

written statement and no issue—If can be raised 
in second appeal. 

Where no case of estoppel was set up in the 
written statement and no issue was framed on 
the point, it is too late to set up such a new case 
in second appeal as there could be no findings of 
fact on which any estoppel could be based. 
(Bennet and Verma, JJ.) Anjuman Islamia v. 
RadheyLal. 180 I.C. 621=11 R.A. 486=1939 
A.W R. (H.C.) 141=1938 A.L.J. 1238=A.I.R. 
1939 All. 194. 

_S. 100— New case—Interf erence—Loiver 

Court basing judgment on new case made out for 
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jirst time in appeal—Failure to adequately con¬ 
sider, more important aspect—Effect of the case. 

Where a Judge sitting in appeal bases his judg¬ 
ment on a new case made out for the first time in 
appeal, and it is clear that the new case has 
coloured and influenced his consideration of the 
facts and his decision on another aspect of tiie 
case, which, although treated by the appellate 
Court as a minor aspect, turns out in fact to be 
the most important aspect of the case, and it 
appears that the Court has not adequately consi¬ 
dered that aspect and consequently has arrived at 
a wrong conclusion, his judgment is liable to be 
set aside in second appeal. (Davis, J.C. and 
Mehta, J.) Arab Jhanglu v. Punjal Shah. 
I.L.R. (1939) Kar. 111 = 178 I.C. 690=11 R.S. 
104=A.I.R. 1938 Sind 198. 


New plea. 

-S. 100 —New plea—Admissibility of evi¬ 
dence. 

Even if the question of the admissibility of evi¬ 
dence is not raised in the lower Courts and parti¬ 
cularly in the lower appellate Court, that ques¬ 
tion can be agitated at the stage of second appeal. 
A.I.R. 1927 Lah. 448, Foil. (Agha Haidar, J.) 
Btiagwan Das v. Farabh Dial. 167 I C 704=9 
R.L. 528=A.I.R. 1936 Lah. 1005. 


S. 100 —New plea—If can be raised 


second appeal for first time. 

The High Court should not in second appeal 
entertain a new point for the first time when all 
materials for the decision of such point are not 
■before it. If it is necessary to frame an issue 
and call upon the lower Court to record a finding 
on such issue before the new point can be decid¬ 
ed, the Court should not permit such a new point 
to be raised in second appeal. ( Harries, J.) 
Kishun Prasad v. Shubratan. 171 I C 910= 
10 R A 335^=1937 A W R. 718=1937 A.L.J. 855 
= 1937 A.LR 907=A.I.R. 1937 All. 696. 


S. 100 —New plea—Lower appellate Court 
not noticing in judgment point taken in grounds— 

Presumption—Point, if entertainable in second 
appeal. 

Where a point was taken in the grounds of 
appeal to the lower appellate Court but not 
noticed by it in its judgment, it must be presumed 
that the point was abandoned, in the absence of 
an affidavit to the contrary by the Advocate who 
argued the case before it, and it would not be 
entertained in second appeal. ( Skemp, J.) Fatta 
v. Nazar Hussain. 39 P.L.R. 312. 


-S. 100 —New point—Plea not taken in 

Courts below and necessitating fresh evidence — 
If may be raised in second appeal. 

A point which has not been taken in either 
of the Courts below and which necessitates the 
taking of evidence for its decision cannot be 
allowed to be raised in second appeal. (Beau¬ 
mont, C .J. and IV adia. J.) Secretary of State 
for India v. Ganf.sh Narayan. I.L.R. (1937) 
Bom. 801=172 I.C. 194=10 R.B. 257=39 Bom. 
L.R. 885=A.I.R. 1937 Bom. 456. 

-S. 100 —New plea—Plea of estoppel—If 

can be raised for first time. 

Estoppel is always a mixed question of fact and 
law. and a plea of estoppel cannot be allowed to 
be raised for the first time in second appeal, 
when it would necessitate the taking of further 
■evidence of facts. (Rangnekar, J.) Jambu 
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Tavanappa v. Gopalakrishnamacharya. 175 

I. C. 866=11 R.B. 10=40 Bom.L.R. 359=A.I.R. 
1938 Bom. 291. 

-— S. 100— New plea—Plea of estoppel—If 

can be entertained. 

A plea of estoppel which was not made up in 
the plaint or disclosed by the evidence cannot be 
raised for the first time in second appeal. (Agar- 
wala and Rozuland, JJ .) Bansidhar Seth v. 
Gopi Lal Seth. 6 B.R. 395=186 I.C. 793=12 
R.P. 527=A.I.R. 1940 Pat. 480. 

—--S. 100 —New plea—Plea of estoppel not 

raised in the trial Court—If can be raised in 
second appeal. 

A p'eaof estoppel which is not raised in the 
trial Court and which depends for its decision on 
many questions of fact which are necessary to be 
investigated cannot be allowed to be raised for 
the first time in second appeal. (Manohar Loll, 

J. ) Bindeshvvari Prasad v. Lal MungariLal. 
10 R.P. 315=172 I.C. 198=1937 P.W.N. 762= 
18 Pat.L.T. 814=A.I.R. 1937 Pat. 642. 


S. 100 —New plea—Plea of invalidity of 
deed of assignment of decree for want of regis¬ 
tration—If can be raised in second appeal for 
first time. 

When, in both the lower Courts, the plea that 
the assignment of decree, though requiring regis¬ 
tration, was not registered and that the assignee 
proceeding to execute the decree on the basis of 
such assignment, had no right to do so on account 
of the deed of assignment not being admissible in 
evidence for want of registration, was not raised. 

Held, that the question involved a question of 
fact as to whether the deed of assignment was 
registered or not and so the plea could not be 
entertained in second appeal. (Stone, C.J. and 
Bose, J.) Bhagwansingh v. Bf.harilal. I.L.R. 
(1938) Nag. 221=172 I.C. 43=10 R.N. 153= 
A.I.R. 1937 Nag. 237. 

-S. 100 —New plea—Plea of limitation. 

When the question of limitation depends upon 
the findings of fact, such question, when not 
raised in the grounds of appeal, cannot be allow¬ 
ed to be raised in second appeal. (Vivian Bose, 
J.) Dularsingh v. Sitaram. 171 I.C. 783=A. 
I.R. 1937 Nag. 184. 

-S. 100— New plea—Plea of limitation—If 

can be raised in second appeal for first time. 

A suit was instituted on 29th July, 1932. with a 
defective power-of-attomey. The correct power 
was filed on 23rd September, 1932, on which date 
the suit was held to be instituted. In second 
appeal the defendant contended that the suit, in so 
far as it related to the transactions more than 
three years before the date, should be taken as 
time-barred. The point was not taken in the 
lower Courts and not also in pleadings, after the 
correct power was filed. 


Held, that the question was not a pure question 
of law. It involved fact as well. The plea of 
limitation could not therefore be allowed to be 
taken, under the circumstances, for the first time 
in the second appeal. (Vivian Bose, J.) Agarwal 
Jorawarmal z/. Kasam. I.L.R. 1937 Nag. 28= 
174 I.C. 179=10 R.N. 350=A.I.R. 1937 Nag. 
314. 


~~ S. 100 —New plea—Plea of limitation not 
pleaded or argued in the lower Courts—If can be 
raised in second appeal. 
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A new point of limitation, no mention of which 
is made in the pleadings, in argument or in any 
memorandum of appeal cannot be raised for the 
first time in second appeal. ( Harries J.) Kishun 
Prasad v Shubratan. 1937 A.W. R. 718=1937 
A.L.J. 855=10 R.A. 335=171 I.C. 910=1937 A. 
L.R. 907=A.I.R 1937 All. 696. 

-S. 100 —New plea—Plea of res judicata 

withdrawn in trial Court. 

The High Court will not entertain in second 
appeal a plea of res judicata which was raised by j 
the defendant in her written statement but with- | 
drawn by her counsel on the date of issue and 
which was not raised in the grounds of appeal 
filed by her in the lower appellate Court or in the 
High Court. ( Srivastava, Ag.C.J. and Smith, J.) 
Barfo v. Narain Prasad. 13 Luck. 167=167 
I.C. 72=9 R.O 361=1937 O.W.N. 229=1937 
O L.R. 94=A I .R. 1937 Oudh 243. 

-S. 100—New plea—Plea of want of sanc¬ 
tion under S. 91. C P Code—If may be raised in 
second appeal. See Tort — Nuisance. 1938 M. 
W.N 262. ! 

-S. 100—New plea—Plea that anonymous 

comment is not admissible under S. 90 of the 
Evidence Act without proof as to its writer—If 
open in second appeal. See Evidence Act, S. 90. 
(1939) 2 M.L.J. 593. ! 

-S. 100 —New plea—Point not one of pure ' 

question of law (viz.) failure of justice, if caused 
—If can be raised in second appeal for the first 1 
time. 

The question whether there has been a failure 
of justice or not is not a pure question of law and 
cannot be decided without finding facts and as 
such if the point was not taken in the lower 
Courts, it cannot be raised in second appeal in the 
High Court for the first time. (Bennet and 
Verma, JJ.) Abdul Rahman v. Firm Salamat 
Ullah. I L.R. (1939) All. 167=180 I.C 409= 
11R A. 457=1939 A L.J. 50=1938 A.W.R. 
(H.C ) 873=A I.R. 1939 All. 163. ; 

-S. 100 —New plea—Point not pleaded and 

involving questions of fact—If can be raised. 

A point which was never pleaded and which in¬ 
volves questions of fact cannot be raised for the 
first time in second appeal. (Bose, J.) Seth 
Ramnarayan v. Battulal. 20 N.L.J. 89=170 
I.C. 170=10 R.N. 50=A.I.R. 1937 Nag. 235. ! 

-S. 100 —New pjea—Point not raised in writ¬ 
ten • statement or anywhere -Maintainability in 
second appeal. 

A point not taken anywhere, not even in the 
written statement, cannot be urged for the first 
time in second appeal. (Divatia, J .) Waman 
Anantz/. Chunilal. 181 I.C. 183=11 R.B. 330 
=41 Bom.L.R. 205=A.I.R. 1939 Bom. 117. 

-S. 100 —New plea—Point of law—If can be 

raised. 

A point of law on the facts held to be proved 
by the lower appellate Court may be entertained 
for the first time in second appeal. (Bennet, Ag. 
C.J., Iqbal Ahmad, Collister, Bajpai and Ganga 
Nath, JJ.) Dular Pandey v. Nanda Budhai. 
I.L.R. (1938) All. 563=11 R.A. 61=1938 A.L.R. 
578=1938 A.L.J. 585=1938 A.W.R. (H.C.) 385 
=176 I.C. 226=1938 R.D. 628=A.I R. 1938 All. 
396 (F.B.). 

—;—S. 100— New plea—Point of law—If can be 
raised for first time in second appeal. 

Q. D.—79 
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It is well settled that the Court will allow, even 
in second appeal, a question of law to he raised 
for the first time, if it can do without any unfair¬ 
ness to the opponents, and if a question of lav. i s 
such that it does not necessitate the taking of 
further evidence, the High Court in second 
appeal would allow it to be raised for the firit 
time in second appeal. (Rangnckar, J.) Jamhu 
Tavanappa v. Gopalakkishnamcharya. 175 I. 
C 866=11 R.B. 10=40 Bom.L R. 359=A.I.R 
1938 Bom. 291. 

-S. 100— New plea — Point of law necessita¬ 
ting remand. 

The High Court will not entertain a point of 
law raised for the first time in second appeal if 
the point cannot be decided without remanding 
the case for further evidence. (Dunkley, J .) 
Papa Ammal v. Panchavarnam Ammal 14 
Rang. 738=163 I.C. 364=9 R.R. 7=A.I,R. 1936 
Rang. 260. 

-S. 100— New plea — Point of law not depen¬ 
dent on fact — Maintainability. 

A point of law not dependent on any question 
of fact can be raised in second appeal though not 
raised before. (Mahomed Noor and Saunders, 
JJ.) Jokhiram Sagarmal v. Chaman Choudhry. 
15 Pat. 356=160 I.C. 1096=8 R P. 420=17 Pat. 
L.T. 57=A.I.R 1936 Pat. 104. 

-S. 100— New plea — Point of law setting up 

a new right. 

A point of law cannot be taken for the first time 
in scond appeal if it sets up a new right differing 
in kind from that asserted throughout the trial. 
18 Bom. 679, Foil. (Dunkley, J.) Papa Am.mal 
v. Panchavarnam Ammal. 14 Rang. 738=163 
I.C. 364=9 R.R. 7=A.I.R. 1936 Rang. 260. 

S. 100— New plea—Point of law—Question 
whether suit falls under S. 92, C. P. Code —// can 
be raised in second appeal. 

A point of law can be taken at any time, and 
though the question whether a suit falls under 
S. 92, C. P. Code, is a mixed question of law and 
fact, if all the material facts are on the record, 
the question whether such facts do or do not 
show the trust to be a trust within the provisions 
of S. 92 is a question of law which can be taken at 
any time. (Davis, J.C. and Lobo, A.J.C.) Sukhu- 
mal-Manumal v Uttamchand. 171 IC 344— 

10 R.S. 102=31 S.L.R. 510=A.I R. 1937 Sind 
230. 

-S. 100— New pica—Point of law—When 

open. 

. A point of law can be raised for the first time 
in second appeal only when a finding favourable 
to the appellant would entitle him to a decree on 
the evidence as it stands. (D.R. Norman.) Hira 
Lal v. Kanhaiya Lal Tiwari. 1937 A. M.L.J. 
71. 

——S. 100— New plea—Point requiring further 
findings of fact—If can be taken. 

It is not open to an appellant in second appeal 
to take a new point which requires further find¬ 
ings of fact before such point can be determined. 
(Harries, J.) Shyam Lal v. Sunder Lal. 1937 
A.W.R. 650=1937 R.D. 387=1937 A.L.R. 872= 
171 I.C. 686=10 R A. 299 (2)=1937 A.L.J. 769 
=A.I.R. 1937 All. 661. 

-S. 100— New plea — Question of law. 

Where the question is purely one of law, not 
requiring any additional evidence for its decision, 
there can be no legal objections to its being 
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raised in second appeal. ( Bhide , J.) Gurdit 
Singh v Shf.r Khan. 164 I.C. 30=9 R.L. 105 
=38 P.L.R. 608=A.I.R. 1936 Lah. 448. 

-S. 100— New plea—Question of law. 

Where a highly technical point is not raised by 
the appellant either in the lower Courts or in 
the grounds of appeal before the High Court it is 
open to the High Court, in second appeal, not to 
allow the appellant to raise it for the fir>t time. 
Where, however, the question is of importance, 
the High Court may allow the parties to argue on 
the point especially if it is a pure question of law 
apparent on the face of the record and does not 
depend upon the evidence. ( Agha Haidar, J.) 
Dhala Bahlak v. Dhala Kakhan. 165 I.C. 66 
—9 R.L. 202=A.I.R. 1936 Lah. 612. 

-S. 100— New plea— Question of law — If can 

be raised. 

Per Mackney, J. —When a question of law is 
raised for the first time in a Court of last resort 
upon the construction of a document or upon 
facts either admitted or proved beyond contro¬ 
versy, it is not only competent but expedient in 
the interests of justice to entertain the plea. 
(Mackney, Mya Bu and Spargo, J J .) Maung Po 
Zaw v. Maung A if. 1939 Rang L.R. 83=179 I. 
C. 6=U R R. 303=A.I.R. 1938 Rang. 376. 

-S. 100 —New plea—Question of law — If can 

be raised fordhe first time in second appeal. 

Where a new question of law that a suit for 
pre emption must fail because all that was sold 
could not be pre empted, is raised for the first 
time in second appeal, it is not only competent 
but expedient in the interests of justice to enter¬ 
tain it. (Hamilton and Srivastava, JJ.) Abdul 
Hafiz v. Manohar Lal. 14 Luck. 678=183 I. 
C 604=12 R.O. 44=1939 O W N. 736 = 1939 
OA 583=1939 A.W R. (CC.) 111 = 1939 R.D. 
455=1939 O.L.R. 537=A.I R. 1939 Oudh 233. 

_-S. 100— New plea — Question of law—If can 

be raised. 

A question of pure law can be raised in second 
appeal, especially when the other party knows all 
the relevant facts which the latter himself has 
mentioned in his pleadings. ( Niamatullah . Ag.C. 
J and Allsop, J.) Gaya Deen Misir v. Tirbhu- 
wan Singh. 1937 A.W.R. 1183=1937 A.L.J. 
1252. 

Presumption. 

-S. 100— Presumption—Wrong statement of 

law by appellate Court as to—Evidence approach¬ 
ed from a wrong standpoint—Interference in 
second appeal. 

Where the judgment of the appellate Court is 
extremely brief and the Judge is shown to have 
started the discussion of the evidence with a 
wrong statement of the law as to presumptions 
applicable to the case, and the whole question is 
shown to have been approached from a wrong 
standpoint, the High Court can set aside the find¬ 
ing in second appeal. (Venkatasubba Rao and 
Madhavan Nair, JJ.) Venkayya v. Venkata- 
rattamma. 174 I.C. 669=10 R.M. 733=47 L. 
W. 66=A.I.R. 1938 Mad. 253=(1937) 2 M.L.J. 
916. 

Question of fact. 

-S. 100 —Question of fact. 

Questions of fact cannot be entered upon in 
second appeal. ( Mehta and Lobo, A.J.Cs.) 
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?^ A T r ^ M o L J' AN - TH0MAL v - Abdul Hamid Khan. 
173 I C. 862=10 R S. 231=A.I.R. 1937 Sind 312. 

i 1 Question of fact—Acceptance of 
gift by donee. 

The question whether a donee had accepted a 
gift in the lifetime of the donor is not purely a 
question of law but would involve evidence as to 
whether there was or there was not acceptance, 
and it cannot, therefore, be considered in second 
appeal when it was not taken in the Courts below. 
(I honias, C.J. and Hatmlton, J.) Lakhpat Lal 
v. Mt. Sukhraji. 1940 O.A. 509=1940 A W R. 
(C.C.) 264=1940 O.W N. 600=1940 O.L.R 373 
—188 I.C. 666=13 R.O. 10=A.I.R. 1940 Oudh 

318. 


S. 100— Question of fact—Adequacy of 
damages to be awarded 

1 here can be no doubt that questions about the 
adequacy of damages are ordinarily questions of 
fact which cannot be entertained in second appeal. 
( Bose,J. ) J A ns A Tansa Kalar Sirri v. Banoo. 
161 I.C. 593=8 R.N. 228=A I.R. 1936 Nag. 70. 

~ Question of fact—Amalgamation 

of several holding of lands into single holding— 

Question as to —Finding on—Conclusive character 
of. 

The question whether several holdings of land 
have been amalgamated, so as to creale a single 
holding in respect of which a single suit can be 
instituted for rent is substantially a question of 
fact, and the finding of the lower appellate Court 
on that question is conclusive in second appeal. 
(James and Rowland, J J.) Sidheshwar Prasad 
tj. kam Chariter Choudhury. 182 I.C. 454=12 

f«9 Pa1 5 269 R ' 746=1939 P W N ' 217=A I R - 

; S. 100— Question of fact —Bona fide trans¬ 
feree for consideration. 

The question whether or not a certain trans¬ 
feree is a bona fide transferee for consideration 
is a question of fact. (Zia-ul-Hasan and Hamil- 

{o”.’ / a o M ^ ATAN Lal v. Akhtari Begam. 
181 I C. 181 = 11 R O. 287=1939 O LR 241 = 

* 93 ?.° 0 ^- N - 398=1939 O.A. 375=A.I.R. 1939 
Oudh 230. 

— “p* *90 Question of fact — Entry in record - 
of-rxght describing defendant as a settled raiyat — 
Question of correctness of—Interference in 
second appeal. 

The question whether an entry in the record- 
of-rights describing the defendant as a settled 
raiyat is correct or incorrect is purely one of fact, 
and a finding of the Court below that it is in¬ 
correct is final in second appeal. The mere fact 
that there are features in the case from which a 
different conclusion may be drawn about the 
status of the defendant will not entitle the High 
Court to interfere with the finding of the Court 
below. ( Harries, C.J. and Agarwala, J ) Hala- 
dhar Mahto v. Kesar Mahto. 179 I.C 593=5 
B R. 248=11 R.P. 397 (2)=A.I.R. 1939 Pat. 

~ *99 —Question of fact—Inference from 

documents— Documents containing explicit words 
and requiring no construction—Second appeal — 
Competency. 

Where the question is what is the proper infer¬ 
ence to be drawn from documents whose cons¬ 
truction is not open to any controversy—the 
words used being explicit and requiring no cons¬ 
truction—the question is a question of fact and a 
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second appeal is not competent to the High Court. 
(Kania and IVassoodew, JJ.) Motichand Hira- 
chand v. Khudabaksh Gulamhusen. 189 I C. 
545=42 Bora.L R. 462=A.I.R. 1940 Bom. 255. 

-S. 100— Question of fact—Instances of 

burial proved in particular cases—Sufficiency for 
inference of dedication. . 

Whether instances of burial proved in any 
particular cases are adequate in character, num¬ 
ber and extent to justify an inference of dedica¬ 
tion is undoubtedly a question of pure fact. 
(Lobo, J.C. and Sullivan, J.) Dost Mohomed v. 
Chainrai. I.L.R (1940) Kar 174=187 I.C 227 
=12 R S. 233=A I.R. 1940 Sind 43. 

-S. 100—Question of fact—Lease—Question 

whether rate of rent not enforceable as being in 
contravention of S. 29, B. T. Act See Practice 
— Appeal, second. A.I.R. 1937 Cal. 8. 

-S. 100— Question of fact — Ownership of a 

house—Decision as to —Interference. 

A finding that a house belonged to a person is 
a pure finding of fact and as such it is not within 
the jurisdiction of a learned Judge hearing second 
appeal to reverse the first appellate Court's find¬ 
ing on that point. (Zia-ul-Hasan and Yorke. JJ .) 
Ram Das v. Chedi Lal. 14 Luck. 138=177 I C 
48=11 RO. 17=1938 O.L.R. 359=1938 O.A 
561 = 1938 O.W.N. 706=A I R. 1938 Oudh 186. 

-S. 100— Question of fact — Payment made 

by debtor to creditor—Whether gift or discharge 
of debt—Question as to. 

The question whether a certain payment was 
made by way of gift or by way of satisfaction of 
a debt is question of fact. (Venkataramana Rao, 
J.) Sultan Nachi v. Salama Bibi. 176 I C. 747 
=11 R.M. 160 = 1937 M.W.N. 1166=46 LW 
617=A.I R. 1938 Mad. 25. 

-S. 100— Question of fact — Point not decided 

by lower Court—High Court, when can decide in 
second appeal. 

Per Mackney,]. (in the S. A. under L. P, 
Appeal)—The question whether the interest of a 
guardian was adverse to that of the minor 
is a question of fact and even if the question 
has not been considered by the lower Courts, 
the High Court, if there is sufficient material 
before it on which to form an opinion on the 
matter, is entitled to decide the matter in second 
appeal. (Dunkley and B round. J J.) R. M. A. R. 
M. Chettyar Firm v. Mg. Shwe Hmun. 180 I 
C. 489=11 R.R 404=A.I R. 1938 Rang. 468 

S. 100— Question of fact—Question as to 
fraud—Finding on — Finality. 

The question whether there was any fraud or 
not in a transaction is a question of fact, and a 
finding thereon by the lower appellate Court on 
the evidence produced by the parties is conclusive 
and cannot be challenged in second appeal. 
(Ganga Nath, J.) Kashi Kurmi v. Bansraj 
Kurmi. 174 I C. 298=10 R.A. 564=1938 A.L. 
R. 262=1937 A L J. 1346=1938 A W.R. (H.C.) 
13=A I.R. 1938 All. 150. 

;-S. 100 —Question of fact—Question regard¬ 

ing rebuttal of presumption. 

The que-tion whether the presumption attach¬ 
ing to a document is or is ndt rebutted in a parti¬ 
cular case is a question of fact and cannot be 
agitated in second appeal. ( Coldstream and 
Bhide, JJ.) Diwan Singh v Natha Singh. 173 
I.C. 993=10 R.L. 513=A.I,R. 1937 Lah. 468. 
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-S. 100— Question of fact—Question of re¬ 
buttal of — Presumption — Record-of-rights 

The question whether the presumption an ing 
out of an entry in the record of-rights is rebutted 
by the evidence adduced by a party, is entire!} a 
question of fart which does not come within the 
jurisdiction of the High Court in second appeal. 
(Wort and Rowland, J J ) Jyoti Prasad Singh 
v. Jatal M ukhopadh yaya. 165 I C. 763=9 R. 
P. 210=3 B R. 79. 

-S. 100 —Question of fact—Question whe¬ 
ther lands from part of inam lands—Finality of 
finding on. 

Where the question to be decided is whether 
♦he lands in suit form part of a person's inam 
lands, that is a pure question of fact ; and the 
finding of the lower appellate Court on such a 
question is binding and cannot be interfered with 
in second appeal, when there is evidence to sup¬ 
port that finding, especially when it is not sug¬ 
gested that the lower appellate Court wrongly 
admitted or refused to receive evidence which 
ought to have been received. There is no juris¬ 
diction to entertain a second appeal on the 
ground of an erroneous finding of fact, however 
gross or inexcusable that error may seem to be. 
(Beasley , C.J. and Stodart, J.) Thtrapai jrayupu 
v. Secretary of State. 163 I.C 93=8 R M. 1091 
= 1936 M W.N 348=43 L.W. 369. 

-S. 100 —Question of fact—Question whe¬ 
ther place is town or village. 

The question whether a particular place is a 
town or a village is one of tact and the finding on 
such question cannot be disturbed in second 
appeal. But if the lower Court while basing its 
finding upon such question completely ignores the 
entire oral and documentary evidence, then such 
a finding is not binding on the High Court and 
can be interfered with in second appeal. (Abdul 
Rashid, J.) Nawab Khan Rantit. 41 P.L.R. 
227=A I.R. 1939 Lah. 88 

-S. 100— Question of fact—Question whe¬ 
ther properties attached in execution are personal 
properties of judgment-debtor's legal representa¬ 
tive. 

The question whether certain properiies pro¬ 
ceeded against in execution of a decree are or 
are not the personal properties of the legal re¬ 
presentative of the judgment-debtor is a question 
of fact and cannot be raised in second appeal in 
the High Court. The decision of the lower 
appellate Court is final. (Fazl Ali and Agarwala, 
JJ.) Sarju Singh v. Bhacwat Prasal Singh. 

566=4 B R - 738=11 R P. 91 = 1938 P. 
W N. 259=19 Pat. L.T. 193=A.I.R. 1938 Pat. 

372. 

S. 100 —Question of fact—Question -whether 
presumption that tenancy was fixed rate one can 
or cannot arise from tenant having held at uni¬ 
form rate of rent and other circumstances — 
Finality. 

The question whether a tenant has held at a 
uniform rate for a number of years, and the fur¬ 
ther question whether a presumption could or 
could not arise, from a tenant having held at 
uniform rate for a very long period and from 
other circumstances, that the tenancy was one of 
which the rent was fixed, are questions of fact 
and the decision of the final Court of fact must 
be taken to be conclusive between the parties 
concerned. (Guha and Bartley, JJ.) Ferdinand 
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Perier v . Kumar Krishna Nandy 167 I.C. 596 
—9 R.C. 705=A.IR 1936 Cal. 582. 

--S. 100— Question of fact — Reasonable care 

and caution under S. 41, Transfer of Property 
Jet—Question as to—Finding on—If final. 

The question whether a transferee has exerci¬ 
sed reasonable care and caution within the mea¬ 
ning of S. 41, Transfer of Property Act, is one of 
fact, and the finding of the lower appellate Court 
on it is final in second appeal. ( Agarwala and 
Rowland, JJ.) Bansidhar Seth v, Gopi Lal 
Seth. 6 B R 395=186 I.C 793=12 R.P. 527= 
A.I.R. 1940 Pat. 480. 

-S. 100— Question of fact — Reasonable and 

probable cause — Finding, if open to attack in 
second appeal. 

The finding of the lower Court on the question 
of the absence of reasonable or probable cause is 
a question of fact and cannot be reopened in 
second appeal ( Bennet and Ganga Nath, JJ.) 
Dharam Nath v. Mahomed Umar Khan. I.L. 
R (1939) All 424=184 I.C. 247=12 R.A. 205= 
1939 A.L.J. 367=1939 A. Cr C. 77=1939 A.W. 
R. (H.C.) 299=A.I.R. 1939 All. 554. 

-S. 100 — Question of fact — Rebuttal of sta¬ 
tutory presumption. 

Whether a statutory presumption was rebutted 
by the rest of the evidence or not is a question of 
fact. A.I.R. 1930 P.C.91, Foil. ( Addison and 
Din Mohammad, JJ.) Ghulam Mohammad v. 
Secretary of State 180 I.C. 969=11 R L. 732 
=40 P.L.R. 655=A I.R. 1938 Lah. 445. 

Question of law. 

-S. 100— Question of law — Conclusions from 

findings of fact. 

A second appellate Court, though it cannot 
entertain an appeal upon any question as to the 
soundness of findings of fact by the lower appel¬ 
late Court, can nevertheless adjudicate as matter 
of law upon the soundness of the conclusions 
which have been derived from those findings. 19 
I.A. 228, Rel. on ( Srivastava, Ag C.J. and Zia- 
ul-Hasan, J.) Ram Khf.lawan v. Ram Pal 
Singh 166 I C. 232=9 R.O. 281=1936 O.L.R. 
729=1936 R.D. 504=1936 O.W.N. 1057=A.I.R 
1937 Oudh 47. 

._-S. 100— Question of law—Construction of 

receipt. . f , 

The true construction of a receipt upon which 
the whole matter in issue between the parties 
depends, is not a question of fact, but is a ques¬ 
tion of law. ( Braund , /.) Jainti Prasad v. 
Nanak Chand. 1940 A.W.R. (H.C.) 372=A.I. 
R. 1940 All. 441. 

_S. 100— Question of law — Contract of part 

nership—Inference from proved facts. 

Under S. 5, Partnership Act, partnership is a 
legal relationship arising from contract, and 
when there is no deed of partnership setting out 
the terms of the contract, the question whether 
that legal relationship existed between the par¬ 
ties has to be inferred, by consideration of the 
provisions of S. 6, Partnership Act, from the 
facts as to the manner in which the business, in 
which the parties were concerned, was conducted 
and as to their relationship with one another in 
connexion with that business. It is a legal con¬ 
clusion to be drawn from the findings as to the 
simple facts and the correct inference to be drawn 
from the proved facts, as to the relationship of 
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the parties towards one another in the business 
must be a matter of law. (Dunkley.J.) Ma 
Sein v. Maung Ba Hmu. 164 I.C. 1100=9 R R 
180=A.IR. 1936 Rang. 383. 

' *S. 100— Question of law—Construction of 

decree. 

The construction of a decree is a pure question 
of law. ( Mockett , /.) Gopalakrishnayya v. 
Sref.ramamurthi. 1937 M.W.N. 292. 

-S. l00 —Question of law—Decision based 
on surmises. 

Where a decision is based purely on surmises 
when there is evidence on the record which 
should have been considered, it entails a question 
of law. It is a first principle of law that a deci¬ 
sion must be based on evidence and not on 
surmises. (Davies.) Habjbullah Khan v. 
Mohomad Umar Khan. 1939 A.M L.J. 116. 

- -S. 100 —Question of law—Facts necessary 

for the decision should also be raised and de - 
cided. 

In appeals from appellate orders the facts 
necessary for those decisions 'should also be 
raised and decided. Where that is not done, it 
would not be in the ends of justice for the High 
Court to decide those questions. (Wort, Ag. C. 
J. and ManoharLall, J.) Mt Sumitra Kuf.r r. 
Bhagwat Narain Singh. 180 I.C. 736=5 B.R 
482=11 R.P. 530=A,1.R. 1939 Pat. 19. 

S. 100 —Question of law—Inference from 
circumstantial evidence. 

The question as to whether the lower Courts 
drew the correct inference or not from the cir¬ 
cumstantial evidence on a certain point is a pure 
question of law. (Nanavutty and Smith , JJ.) 
Mahomed Yunus Khan v. Special Manager, 
Court of Wards, Balrampur Estate. 167 I C 
962=9 R 0.421=1937 O.L.R. 188=1937 O W 
N 438=A.I.R 1937 Oudh 301. 

“ S. 100 Question of law—Inferences from 
facts. 

Whether legal inferences arise from certain 
facts, whether conclusions in law arising from 
certain facts are or are not correct, are questions 
of law which can be considered in second appeal. 
(Davis, J.C. and Mehta, J.) Naraindas Pirumal 
V. Bhojraj Premchand. I.L.R (1939) Kar. 269 
=181 I.C. 888=11 R.S. 244=AI.R. 1939 Sind 
97. 

S. 100— Question of law — Inferences from 
fact —/ nterference. 

While a Court in second appeal will not inter¬ 
fere with findings of fact of the lower appellate 
Court, whether right legal inferences have been 
drawn from those facts, whether, for instance, 
the possession is adverse or not, whether £r 
transfer is made with intent to defeat or delay 
within the meaning of S. 53, are questions of law 
which can be dealt with in second appeal. (Davis, 

J,C. and Mehta, J .) Parmanand Jhanguldas v. 
Jairamdas Sadhuram. I.L.R. (1939) Kar. 136= 
178 I.C. 469=11 R.S 91=A.I.R 1938 Sind 215. 

“ S 100 —Question of law—Inference from 
facts — Interference. 

Though the High Court has no jurisdiction to 
interfere with findings of fact in second appeal, 
it is the duty of the Hjgh Court to carefully dis¬ 
entangle the findings of fact from inferences 
which may be drawn from those facts and to 
review the legal conclusion, if erroneous. The 
proper effect of a proved fact is essentially a 


,2 57 


CIVIL, CRIMINAL AND REVENUE. 



C. P. CODE (1908), S. 100. 

question of law. ( Dhavle and Manohar Lai, //.) 
Nrisingha Charan Nandy v Trigunand Tha. 
17 Pat. 507=177 I.C. 564=4 B.R. 841=U R.P. 
161=1938 P.W.N. 818=19 Pat.L.T. 309=A.I.R. 
1938 Pat. 413. 

-S. 100— Question of law—Inference from 

proved facts. 

Where certain facts are found and an inference 
is drawn from the facts so found, it is open to the 
Court in second appeal to consider whether as a 
matter of law such inference is justified by the 
facts found. Whether the evidence is directed 
to prove fraud or conspiracy, this principle will 
equally apply because that principle applies to all 
circumstantial evidence and amounts simply to 
this that the inference drawn from such evidence 
must be one which necessarily flows from it. 
(Faal AH, J.) Narain Pandf. v. Gaya Rai. 174 
I C. 388=4 B.R. 429=10 R.P 510=19 Pat.L.T. 
398=A I R. 1938 Pat. 147. 

-S. 100— Question of law—Inference from 

proved facts - Interference. 

Where a Court is dealing with the question as 
to whether from the facts found the legal infer¬ 
ence drawn by the lower Courts is correct in cases 
such as of adverse possession, or under S 53, 
Transfer of Property Act, or S. 82, Trusts Act, 
it is entitled to consider in second appeal whether 
the facts found by the lower Court justified the 
conclusions in law that they have drawn. (Davis, 
J.C. and Mehta, J.) Viranbai v. Parmanand 
Jhangaldas. I.L.R. (1939) Kar. 140=178 I.C. 
801=11 R.S. 108=A I R. 1938 Sind 206. 

-S. 100— Question of law—Inference from 

proved facts. 

The proper legal inference to be drawn from 
the. proved facts of a case is a point of law. 
(Broomfield and Macklin, JJ.) Babasaheb Appa- 
sheb v. Laxmanappa Kamappa. 178 I.C. 854= 
11R.B. 198=40 Bom.L.R. 1015=A.I.R. 1938 
Bom. 492. 

-S 100— Question of law—Inference from 

proved facts—Question zvhether tenancy is per¬ 
manent or precarious. 

The inference to be drawn from the proved 
facts of a case is not a question of fact, but a 
question of law. The question whether a ten¬ 
ancy is permanent or precarious, which is a legal 
inference from facts, is not itself a question of 
fact. It is an inference of law and a question 
of law for purposes of second appeal. (Harries, 
C J. and Noor, J.) Zayauddin v. Shaikh 
Dargahan. 18 Pat. 571=184 I.C. 363=12 R.P. 
242=6 B.R. 45 = 1939 P.W.N. 394=20 Pat.L T. 
579=A.I,R. 1939 Pat. 448. 

-S. 100— Question of law—Inference of 

partnership from proved facts. 

The proper legal effect of a proved fact is es¬ 
sentially a question of law, so also s the question 
of admissibility of evidence and the question of 
whether any evidence has been offered on one 
side or the other; but the question whether the 
fact has been proved, when evidence for and 
against has been properly admitted, is necessarily 
a pure question of fact. The Judge of the lower 
appellate Court in his judgment stated : "There is 
no evidence of any express contract of partnership 
but a contract may be implied in the circum¬ 
stances under which the parties worked together." 
He then reviewed the circumstances under which 
the parties worked together and made use of 
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three arguments : the fact of working together, 
the use of the hammer mark and the fact that no 
remuneration " as paid to person alleging part¬ 
nership. to justify him in concluding that a part¬ 
nership between these persons should he implied. 

Hela, there was nothing in the evidence from 
which a partnership could be implied as a ques¬ 
tion of law. The legal effects of the proved 
facts did not amount in law to partnership, or to 
put in another way, there was no evidence in law 
from which the Judge could come to the conclu¬ 
sion that a partnership had been established. He 
therefore misdirected himself on points of law 
and as such a second appeal lay. (Roberts.L.J. 

and Leach, J.) Maunc Ba Hmu v. Ma Si-in. 

171 I.C. 718=10 R R. 183=A I.R 1937 Rang. 
225. 

-S. 100— Question of law—Legal effect of 

proved jacts 

Que>tion as to the proper legal effect of proved 
facts are questions of law for purposes of second 
appeal. (Lord Maugham.) Gujrat Ginning 
and Manufacturing Co. Ltd., Ahmedabapv. 
Moti Lal Hirabhai Spinning and Manufac¬ 
turing Co.. Ltd. 63 I A. 140=63 C L.J. 160=40 
C.W.N. 417=1936 A L.J. 145 = 1936 AWN. 
169=160 I.C. 837=1936 R D. 63=43 L.W. 289 
=38 Bom.LR. 353=8 R.P.C 169=1936 O.L.R. 
133=1936 A LR 237 = 1936 M.W.N. 314=A.I. 
R. 1936 P.C. 77=70 M.L.J. 190 (P C.). 

-S. 100— Question of law — Legal effect of 

Proved or admitted facts. 

Where the 'ower appellate Court has failed to 
properly appreciate the legal effect of certain 
proved or admitted facts, the question is one of 
law and therefore it is a good ground for a 
second appeal. A.I.R. 1930 P.C. 91, Foil (Jat 
Lal and Sale, J J .) Parmodh Chand v. Narain 
Singh. 163 I.C. 81=8 R.L. 991=A.I R 1936 
Lah. 104. 

-S. 100— Question of law — Lower Court 

stating law correctly and coming to particular 
conclusion—If question of law. 

Where the lower Court Judge states the law 
correctly and does not misdirect himself and 
comes to a particular conclusion, he decides the 
point as a question of law and not as a question 
of fact. (Wort and Rowland, JJ.) Mt. Bibi 
Zainab Muhammad Ayub. 161 I.C. 331 (2) 
=8 R.P. 443=17 Pat.L.T. 366=1936 P.W.N. 
140=A.I.R. 1936 Pat. 136. 

-S. 100— Question of law — Malicious prose¬ 
cution—Suit for damages—Absence of reasonable 
and probable cause and presence of malice — 
Finding on—Finality — Interference in second 
appeal. 

Though the basis for a finding of absence of 
reasonable and probable cause and the presence 
of malice, in a suit for damages for malicious 
prosecution, consists in matters of fact, the infer¬ 
ence that should be drawn from the proved facts 
and the question whether these facts are suffici¬ 
ent to establish the absence of reasonable and 
probable cause and the presence of malice, are 
matters of law upon which inlerference in second 
appeal is permissible. (Wadsworth, J.) Nara- 
yana Mudali v. Peria Kalathi. 49 L.W. 664= 
188 I C. 801=41 Cr.L.J. 677=1939 M.W.N. 593 
=A.I.R. 1989 Mad. 783=(1939) 2 M.L.J. 296. 
-S. 100— Question of law — Nature of pro¬ 
perty — Mosque , if private or public. 
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The question whether a building is a private 
mosque or a public mosque is not question of 
fact, but a question of law, that is a question of 
inference from proved facts. ( Thomas, C.J. and 
Yorke, J.) Musaheb Khan v. Rajkumar j 
Bakhshi. 1938 O.A. 722=177 I.C 718=11 R 
O. 62=1938 OL.R. 435=1938 O.W.N 937=A. 

I. R. 1938 Oudh 238 

—--S. 100— Question of law — Question as to 

misconduct. 

The question whether misconduct can be in¬ 
ferred from a set of facts is a question of law. 

(Mohammad Noor, J ) Bengal Nagpur Ky. Co. 
v. Haritiban Iswar Pathak 1937 P.W.N. 71 
=169 I C. 354=3 B R. 554=10 R P. 4=A.I.R. 

1937 Pat. 289. 

-S. 100—Question of law—Question as to 

nature of tenancy—If can be gone into in second 
appeal See Landi ord and tenant — Permanent 
tenancy. A I.R 1938 Pat. 333. 

-S. 100— Question of lazu— Question as to 

nature of tenancy. 

The question whether on the facts found a 
particular tenancy is a permanent one or not is a 
mixed question of law and fact. ( Aoarwala , J.) 
Anant Teli v. Ramdhan Puri. 179 I.C. 940=5 
B R. 327=11 R.P . 427=A.I.R. 1939 Pat. 350. 

-— S. 100 —Question of lazu—Question, if 

grove had lost its character as such. 

The nature and quantum of evidence required 
to prove that what was once grove land has 
ceased to retain that character is a question of 
law. Where a C ourt has misdirected itself on 
this point, it is impossible to maintain its finding 
as a fin ling of fact. ( Thomas, C.J.) Chandra 
Bhan Singh v. Hubba. 14 Luck. 269=178 I.C. 
882=11 R.O. 126=1938 A W.R. (C.C.) 133= 

1938 O W.N. 1211=1938 O.A. 966=1938 R.D 
922=A.I.R. 1939 Oudh 48. 

-S 100— Question of law — Question of onus. 

A question of law does not arise every time an 
inference is made from a set of proved facts. It 
can only arise if the ultimate inference is itself a 
question of law and not one of fact. Where the 
onus is used as the determining factor in the 
whole case because the tribunal finds the evid¬ 
ence pro and con so evenly balanced or so equally 
worthless that it can come to no sure conclusion, 
then the question of onus becomes one of law and 
not one of fact as it would otherwise be. {Bose, 

J. ) Bhagjrath Birdi Chand V. Vishwasrao 
Pandauk. 181 I.C. 226 = 11 R.N. 448=A I R 
1938 Nag. 522. 

-S. 100— Question of law—Question 

whether entry of rent in settlement rent roll is 
correct and conclusive—Finding on—If binding in 
second appeal. 

Where an obvious point of law arises, the 
practice of some lower Courts of attempting to 
shut out a second appeal by the use of language 
designed to clothe a decision on a point of law 
with the appearance of a finding of fact ought to 
be deprecated. The question whether an entry of 
rent in the settlement rent roll is conclusive or 
whether a party can prove by evidence that it is 
incorrect, is undoubtedly a point of law which an 
appellant is perfectly competent to raise in 
second appeal. The finding of the lower appellate 
Court on such a question cannot be regarded as 
binding as a finding of fact. ( Harries, C.J. and 
Rowland, J,) Sidhakamal Ramanuj Das v. 
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Batakrishna Mahapatra. 18 Pat. 204=183 
I.C. 428=5 B.R. 935=12 P R. 150=5 C.L.T. 10 
=1939 P.W.N. 37=A.I.R. 1939 Pat. 402. 

——-S. 100— Question of law—Question 
whether Hindu family has separated m Status- 
Finding on—Second appeal. 

Inferences from facts are not always questions 
of law. The proper legal effect of a proved fact 
is essentially a question of law, so also is the 
question whether any evidence has been offered 
on one side or the other; but the question 
whether the fact has been proved when evidence 
for and against has been properly admitted is 
necessarily a pure question of fact. The ques¬ 
tion whether there was an intention among the 
members of a Hindu family to separate is a pure 
question of fact even when it is based on infer¬ 
ences drawn from other facts. The actual sever¬ 
ance of status is sometimes effected by a forma 
document such as a deed of partition or by the 
use of words indicating unequivocal intention to 
separate. There can be no doubt that that the 
actual severance, the actual breaking of the legal 
tie, is a matter of law, just as much as the actual 
act of transfer in case of sale or gift or mortgage. 
The construction of the document which effects 
this legal severance or the interpretation to be 
placed upon the actual words used when they are 
known is therefore a question of law. But when 
there is no document which in itself purports to 
effect the severance or when we do not know the 
actual words used, then we are thrown back on 
other kinds of evidence to determine whether 
there ever was such a severance ; not whether it 
could be legally effected by the particular form 
of words used but whether such a transaction 
ever took place. That is a question of fact pure 
and simple, and once it is found that there was 
such a transaction then in the absence of proof 
of the actual words used, the law presumes that 
everything was done legally and so the transac¬ 
tion was a legal one. Where it is an admitted 
fact that there has been cesser of commensality, 
the parties lived in separate houses, had separate 
messes, kept separate accounts and ran separate 
shops, all this is evidence, and very strong 
evidence of partition in the legal sense of the 
term. But not one of these facts can itself break 
the legal tie or legally effect the actual severance 
in the same way as a deed of partition or the un¬ 
equivocal expression of an intention to separate 
nor can they when all are taken together. They 
are therefore no more than evidence of the main 
question which indts ultimate issue is simply this : 
did the parties ever come together and agree to 
sever their joint status; or did any one of them 
express an unequivocal intention to do so. 
Whether they did that or not is a question of fact 
and not of law. Hence where the question as to 
partition has been considered of all facts, the 
decision of the two lower Courts that the family 
did not separate is conclusive and cannot be the 
subject of a second appeal. {Bose, J.) Ganga 
Din v. Bahoranlal. 171 I.C. 860=10 R.N. 139 
=A I R. 1937 Nag. 230. 

' s. 100 —Question of law—Question 
whether property forms part of village or urban 
immovable property—Punjab Pre-emption Act , 

5", 

The question whether a particular property 
comes within the definition of village inouvi Is 
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property or urban immovable property as con¬ 
tained in S. 3, is a question of law, but its deter¬ 
mination wholly depends on a finding of fact and 
the legal definition necessarily follows from this 
finding of fact. So a second appeal does not lie. 
(Jat Lal, J.) Ram Rup v. Dalip Singh. 
174 I.C. 136=10 R.L. 528 (1)=A.I.R. 1937 Lah. 
284. 

-S. 100 —Question of law—Wall erected by 

co-owner on top of joint wall, if joint wall. 

Where one of the owners of a joint wall erects 
a wall on the top of the joint wall, the question 
whether the wall so erected acquires the charac¬ 
ter of a joint wall is a question of law and can be 
raised in second appeal. ( Bhide , J.) Onkar 
Nath v. Lala Muni Lal. 182 I.C. 498=12 R.L. 
50=41 P.L.R. 267=A.I R. 1939 Lah. 28. 


Scope. 

-S. 100— Scope—If to be read with 0. 41, 

R 23 —Suit for rent by proprietor—Dismissal by 
trial Court and appellate Court for want of regis¬ 
tration of plaintiff’s name under S. 78, Bengal 
Land Registration Act—Registration pending 
second appeal—If can be taken into account for 
decreeing suit. 

A Court of second appeal is enlitled to take 
into consideration the effect of the registration 
of a proprietor's name under S. 78 of the Bengal 
Registration Act, during the pendency of the 
second appeal and to decree the suit for rent 
though the suit has been dismissed by the Courts 
below for want of registration. S. 100, C. P. 
Code, must be read with 0.49, R. 3% which is 
wide enough to enable the appellate Court to take 
into consideration the fact of subsequent registra¬ 
tion under S. 78 of the Land Registration Act. 
O* 41, R. 33 applies to second appeals as well. 
(Fazl Alt and Chatter ji, //.) Doman S*hu v. 
Ganga Nayek. 185 I.C. 638=6 B.R, 229=1940 

S-'Ya 1 ? ^ 6=12 RP 404=21 P L.T. 165=A.I. 
R 1940 Pat. 300. 


Second appeal. 

-— s - 100 Second appeal—Appeal to District 
Judge under S. 16, Gujarat Talukdars’ Act- 
Decision on If subject to second appeal. See 
Gujarat Talukdars’ Act, S. 16. 39 Bom.L.R. 

444. 

~ 100—Second appeal —" Decree ”— Appel - 

lant s pleader applying for time being unable to 
go on with appeal—Refusal of adjournment and 
dismissal for in ant of prosecution—If dismissal 
f° r default—Remedy of appellant—Second appeal 
—If lies—Application for restoration—If compe¬ 
tent. 

Where the appellant's pleader appears when 
the appeal is called on for hearing and applies 
for an adjournment of the appeal on the ground 
that owing to other engagements he could not 
prepare the appeal, the file of which is very heavy 
but the Court rejects his application and dismisses 
the appeal “for want of prosecution”, the disposal 
of the appeal clearly amounts to a decree, and a 
second appeal lies under S. 100, C. P. Code. The 
dismissal is not a dismissal for default, and the 
appellant has no right in such a case to apply for 
restoration of the appeal under O. 41, R. 19, c P 
Code. ( NiamatullahJ .) Mohammadi Husain 
v. Chandro. 1937 A.L.J. 174=1937 A W R 122 

697=1937 
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-S.100— Second appeal — Dismissal of appeal 

under 0.^1, R. 11— Right of second appeal. 

The mere fact that an appeal is dismissed sum¬ 
marily under O. 41, R. 11, C P. Code, is no 
ground for holding that no second appeal lies. 
Where the lower appellate Court has in effect 
written a judgment giving reasons for the 
dismissal, a second appeal is necessarily main¬ 
tainable if the other requirements of S. 100, C. P. 
Code, are satisfied. Where the merits of the case 
are not dealt with in accordance with law, a 
second appeal lies and the High Court will inter¬ 
fere. (Manohar Lall and S. C. Chatlerji, JI.) 
Raja Mandar v. Rewat Mahto. 174 I.C. 159= 
4 B.R. 389=10 R.P. 484=19 Pat.L.T. 305=A.I. 
R. 1938 Pat. 330. 

-S. 100— Second appeal — Finding of absence 

of reasonable and probable cause in suit for 
malicious arrest—Interference in second appeal. 

The High Court has jurisdiction to interfere 
in second appeal with the findings of Courts 
below as to absence of reasonable and probable 
cause and as to the existence of malice in a suit 
for damages for malicious arrest. ( Manohar Lal , 
J.) Madan Lall v. Lakshmi Nakain. 179 I C. 
790=20 P L.T. 367=11 R.P. 401 = 1938 P.W.N. 
783=5 B.R. 286=A.I.K. 1939 Pat. 13. 

-S. 100— Second appeal—Order of abate¬ 
ment of appeal. 

'An order that the appeal abates not only with 
regard to the respondent who has died but with 
regard to all the respondents, comes within the 
definitian of a decree and as such is appealable. 
(S. K. Gliose and Patterson, //.) Sabitribai v. 
Jugal Kishore. 179 I C 95=11 R.C. 468=43 
C.W.N. 41=A.I.R. 1938 Cal. 639. 

-S. 100—Second appeal—Order under O. 21, 

R. 90. See C. P. Code, S. 2 (2) and also 0.21, 
R. 90 193,6 A.L.J. 959. 

-S. 100— Second appeal—Order under O. 21, 

R. 92, allowing deposit and setting aside sale. 

A second appeal does not lie from an order of 
the Court allowing a deposit and setting aside a 
sale in execution under O. 21, R. 92, C. P. Code. 
(Wort, J.) Nasiruddin Haider v. Hakim Muha¬ 
mmad Tahir. 161T.C. 26=8 R.P. 428=A.I.R. 
1936 Pat. 119. 

S. 100 —Second appeal—Question of costs — 
Competency—Interference — Principles. 

It cannot be said that no second appeal lies 
against an order for costs. Where in the Courts 
below wrong principle have been applied or there 
is some error in awarding costs, then the High 

£V? ur V. Can j nt erfere in second appeal. If the 
High Court is satisfied that the lower appellate 
Court has considered the matter from the right 
point of view, it would not be open to the High 
Court to interfere in second appeal. The trial 
Court has a discretion in the matter of costs and 
that discretion can be inferred with in appeal only 
if the trial Court has exercised its discretion im¬ 
properly. Where the lower Court does not keep 
this principle in view but considers the matter of 
costs as if it had been trying the suit itself, that 
is not the proper way of approaching the question, 
and the High Court will therefore interfere in 
second appeal. (Horwill, J.) Kozhuvammal 
Ahmad v. Paru Amma. 51 L.W. 538=1940 M. 
W.N. 445=A.I.R. 1940 Mad. 589=(1940) 1 M. 
L.J. 764. 
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-S. 100 — Second appeal — Summary dismissal of appeal, deemed a party within the meaning of 

of appeal under 0. 41, R. 11 —Second appeal—If 1 S. 47, by reason of S. 14S, C. P. Code, the bar of 

Aw* I appeal under S. 102, would also apply to a surety 

Quaere. —Whether a second appeal lies to the for a judgment-debtor. (Davis, J.C. and Tyabji, 
High Court against the dismissal of an appeal /.) Khanchand v. Pessumal. I.L.R. (1939) 
summarily under O. 41, R. 11, C. P. Code? Kar. 342=185 I.C. 486=12 R.S. 165=A.I.R. 

(Manohar Lall, J.) Chotoo Lalz/ Mjst. Bibi 1939 Sind 360. 

Sekina. 179 I.C. 292=5 B.R. 208=11 R.P. 339 -S. 102— Applicability—Suit for money and 

=19 Pat.L.T. 210=A.I.R. 1938 Pat. 608. for injunction—Second appeal. 

--S.100— Summary rejection of second appeal S. 102, C. P. Code, bars a second appeal in suits 

— If justified. for small sums of money, if the claim is merely 

A Court before whom a second appeal is filed is 1° rocover money. But if in addition, the suits 

entitled to reject it, if in its opinion the case is not are also, and perhaps mainly, for an injunction, a 
covered by the provisions of S. 100, C. P. Code, second appeal would lie and would not be barred. 
(Sathe, J.M.) Mewa Lal v. Paraca. 1940 0. (Burn and Stodart, JJ.) Audiappa Chettizg 
W.N. 550=1940 O.A. 643=1940 A.W.R. (B.R.) Taluk Board of Devakotta. 182 I.C. 908=12 
113 (2). R.M. 208=48 L.W. 512=1938 M.W.N. 93l=A. 

-S. 100 (1) (c )—Procedure-Defect in— 1 R - 1938 Mad. 941=(1938) 2 M.L.J. 589. 

Second appeal — When maintainable \ S. 102— Applicability—Suit of sn.all cause 

In order that a second appeal might be main- nature — Co-sharer—Suit for rent against tenant — 
tainable under S. 100 (1) (c), C. P. Code, it is not Dispute as to share of plaintiff in land — Other co~ 
sufficient to show that there was a defect in the sharers made parties to suit — Decision in—Second 
procedure of the trial Court. It is necessary to Appeal — If barred. 

show that the alleged defect in procedure may Where in a suit for rent by one of several co- 
possibly have praduced error or defect in the sharers against the tenants, a question arises as to 
decision of the case upon the merits by the lower the proper share which the plaintiff is entitled to 
appellate Court. (Sulaiman, C.J. and Bennet. J.) in the iand, and for the purpose of determination 
Nandan Singh v. Phunesh Singh. 167 I.C. of that share, the co-sharers who, though not 
397=9 R.A. 528=1936 R.D. 543=1936 A.W.R. originally parties, are impleaded as parties to the 
1085=1937 A.L.J. 46=1937 A.L.R. 188=A.I.R. suit, the suit in substance, so far as the co-sharers 
1937 All. 105. are concerned, is one for a declaration of the 

-S. 100 (1) (c )—"Substantial error or defect plaintiff’s share to the land. The suit is not of a 

in procedure , etc.*'—Question as to genuineness of small cause nature under S. 102, C. P. Code, so as 
document—Finding on—Lower appellate Court to bar a second appeal. (Venkataramana Ran , 
requiring too high a standard of proof and differ- J ) Vizia Rama Murii v. Surya Narayana 
ing from trial Court—Interference in second Murti. 1940 M.W.N. 60=A.I.R. 1940 Mad. 
appeal. 507. 

The question whether a document, such as a -o. 102 Cases covered by — Revision. 

promissory note is genuine or not, is purely a As a rule, the Court is not in favour of enter- 
question of fact, and a decision on that question, taining revisions from orders of the lower appel- 
being a finding of fact, cannot be interfered with late Courts in cases which are covered by S. 102, 
in second appeal. But if the lower appellate C. P. Code. These orders are intended by the 
Court requires too high a standard of proof for legislature to be final and to allow an appeal 
the establishment of any particular fact,—a against such orders amounts to circumventing the 
standard of proof than that laid down by S. 3 of policy of the legislature. (Agha Haidar, J.) 
the Evidence Act—that is an error of law or pro- Girdhari Lal v. Rattan Chand. 165 I.C. 137= 
cedure justifying interference under S. 100 (1) 9 R.L. 213 (2)=A.I.R. 1936 Lah. 293. 

(c), C. P. Code. If the lower appellate Court —:—S. 102—Scope—Suit for rent—Alternative 
differs unnecessarily from the appreciation of the claim for money below Rs. 500—Latter claim 
evidence by the trial Court which saw and heard cognizable by Small Cause Court-Second appeal 
the witnesses, on a mistaken view as to the stan- * n rent su i* barred by S. 153, Bengal Tenancy Act 
dard of proof, the High Court will interfere in —Joinder of two claims for purposes of second 
second appeal. (King J.) Pracasaraonaidu v. appeal—Permissibility. See Bengal Tenancy 
Ramamurtinaidu. 1937 M.W.N. 188. Act, S. 153. 40 C.W.N. 698. 

-S. 102— Applicability—Money suit bona fide I -S. 102—Scope—Suit of small cause nature 

framed as mortgage suit. | of value not exceedings Rs. 500—Appeal from 

S. 102, C. P- Code, does not apply to a suit bona order in execution of decree—Dismissal under 
fide framed as a mortgage suit, although the only O. 41, R. 11 (a)—Second appeal. See C. P. Code, 
claim which could be established by the plaintiff S. 47. 18 Pat.L.T. 32l=A.I.R. 1937 Pat. 349. 

is a money claim. (Jack,J.) Kalipada Bhatta- -S. 102— Suit for recovery of money of 

charjee v. Kali Kumar Pal. I.L.R. (1938) 2 value of bhaoli produce of mahua trees—If Small 
Cal. 81=11 R.C. 148=176 I.C. 681=66 C.L.J. Cause Suit. 

541=42 C.W.N. 381=A.I.R. 1938 Cal. 336. A suit for recovery of money value of bhaoli 

-S. 102— Applicability—Order in execution produce of some mahua trees standing on a plot 

under S. 47— Second appeal by surety for judg- of land, is not a suit for rent but is a suit for 
ment-debtor — Bar of. money, and not being outside the jurisdiction of 

S. 102, C. P. Code, not only applies to appeals, the Court of Small Causes, no second appeal lies 
but to orders in execution under S. 47, C. P. from it under S. 102. A.I.R. 1927 Rang. 94 and 
Code. The section applies also to second appeals A.I.R. 1914 Mad. 362, Foil. (Varma, J.) Jhakar 
from orders in execution under S. 47. Since a Sahu v. Raj Kumar Tewari. 160 I.C. 186=8 
surety for a judgment-debtor is, for the purposes R.P. 351=17 Pat.L.T. 88=A.I.R, 1936 Pat. 102. 
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__S. 102— Suit of Small Cause nature—Cut¬ 
ting of trees—Suit for damages—Second appeal. 

Before Ait. 35 (2) can be deemed to apply to a 
suit for damages for cutting of trees, it must be 

shown and alleged not merely that there was a 
cutting or damage done to trees or other objects, 
but that it was done with some criminal intent. 
Where there is no allegation of criminal act or 
intent, the suits are cognizable by the Court oi 
Small Causes. S. 102 applies and no second appeal 
lies. (Stone, CJ) Tikaram Gajraj y. Santan 
Lalita. 168 I.C. 596=9 R.N. 261 (1)=A.I.R. 
1936 Nag. 276. 

-S. 102 —Suit of small cause nature—Inam- 

dar — Suit to recover dues from khatedor Second 

appeal. . 

Sums payable by a khatedar to an maindar as a 
superior holder are “dues," and a suit to recover 
such dues is not cognizable by a Court of Small 
Causes and a decree passed in such suit is there¬ 
fore subject to a second appeal under S. 102, C.P. 
Code. (Lokur, J .) Narhar Sonajef. v. Trimbak 
Shridar, 185 I.C. 608=12 R.B. 255=41 Bom 
L.R. 1174=A.I.R. 1940 Bom. 12. 

-Ss. 102 and 115— Suit of small cause nature 

—Small Cause Court returning plaint to be pre¬ 
sented on regular side—Decision of trial Court — 
Second appeal — Revision. 

Under S. 102, C. P. Code, if a suit is of the 
nature cognizable by Courts of Small Causes and 
the value of the suit does not exceed Rs. 500, no 
second appeal would lie, although the suit has not 
been tried in a Small Cause Court and although 
the Small Cause Court returns the plaint under 
S. 23 of the Provincial Small Cause Courts Act to 
be presented on the regular side. A second appeal 
filed in such circumstances cannot be treated as an 
application for revision under S. 115, C. P. Co^e, 
and the decision of the trial Court cannot be re¬ 
versed on the ground that as the Court had no 
jurisdiction to try the suit on the regular side, its 
proceedings are vitiated by lack of jurisdiction, 
for the simple reason that it is the nature of the 
suit and not the Court in which the suit is tried 
that determines the right of second appeal confer¬ 
red upon a party. (Nanavutty, J.) Ram Charan 
v. Kedar Nath. 13 Luck. 204=167 I.C. 557= 
9 R.O. 397=1937 O.L.R. 149=1937 O.W.N. 263 
=A.I.R. 1937 Oudh 244. 

-S. 102— Suit of small cause nature—Suit by 

landlord for recovery of price of trees cut and 
misappropriated by defendant-tenant—Second 
appeal. 

Where in a suit for recovery of the price of 
certain trees said to have been cut from the 
land of the plaintiff landlord and misappropriat¬ 
ed by the defendants, upon the facts stated in 
the plaint, the case against the defendants is one 
of wrongful or illegal cutting of trees which is 
not necessarily penal so as to bring him within 
the purview of Ch. 17,1. P. Code, the jurisdic¬ 
tion of the Court of small causes to try the suit 
is not barred and a second appeal to the High 
Court from such iuit is barred under S. 102, 
C. P. Code, if the value of the subject-matter of 
the suit does not exceed Rs. 500. (Dhavle, J.) 
Maheshwari Prashad Bhagat v. Mahadf.o Roy 
182 I.C. 708=12 R.P. 57=5 B.R. 814=A.I.R. 
1939 Pat. 216. 

-S. 102 —“Suit of Small cause nature *’— 

Suit for damages for wrongful attachment and 
negligence—Second appeal. 

Q.. D —80 
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The jurisdiction of a Small Cause Court to try 
suits for damages for wrongful attachment and 
negligence is barred by Cl. (/) of Art. 35, Pro¬ 
vincial Small Cause Courts Act. A Second appeal 
in'such a case is not barred by S. 102, C- P. Code. 
(Pollock, J.) Motikam Tukaram v. Nilkanth- 
RAO. I.L.R. (1937) Nag. 19=168 I.C. 463=9 
R.N. 254=A.I.R. 1936 Nag. 257. 

_S. 102— ‘Suit of small cause nature — 

Suit for recovery of terminal tax on movable 
property valued at less than Rs. 500 —Second 

appeal. . , ~ 

It is the nature of the suit and not the Court in 

which it is tried that determines the right of 
appeal within the provisions of S. 102. Where a 
suit is for recovery of taxes upon movable pro¬ 
perty and the subject-matter of the suit is also 
less than Rs. 500, no second appeal lies. (Davis, 
J.C. and Mehta, J.) Larkana Municipality v. 
Gokaldas. TL.R. (1939) Kar. 134=179 I.C. 
927=11 R.S. 165=A.I R. 1939 Sind 35. 

S. 102—Suit of Small cause nature—Suit 


for value of dhani leaves cut from plaintiffs 
land—No mention of theft or trespass—Second 
appeal. See Provincial Small Cause Courts 
Act, Sch. II. Art. 35. 1940 Rang.L.R. 1. 

_S. 103— Finding based on improperly 

admitted evidence—Power of High Court to dis¬ 
pose of appeal without remand. 

Where the lower appellate Court has impro¬ 
perly admitted any evidence, the High Court has 
no right to look at the evidence to decide whether 
the remaining evidence in a case other than that 
which has been improperly admitted is sumcient 
to warrant the finding of the Court below, i he 
only cases which can with propriety be disposed 
of under such circumstances without a remand, 
are those where independently of the evidence 
improperly admitted, the lower Court has 
apparently arrived at its conclusions upon other 
grounds. (Henderson and Biswas, JJ.) ^ ARF ;^ D f> 
Narain v. Jnanada Dassi'. 176 I-C•_ 

C. 106=67 C.L.J. 488=A I.R. 1937 Cal. 537. 

_S. 103— Lozver Court deciding question 0 j 

title on inadmissible and other evidence Courses 

open to High Court. .... 

Where the lower Court has decided a question 
of title, which is one of fact on inadmissible 
evidence and other evidence, there are two 
courses which are open to the High Court in 
second appeal. It can remand the case to the 
lower appellate Court directing it to record a 
fresh finding after eliminating and confining it- 
self to the other evidence in the case ; or it may 
proceed under S. 103, C. P. Code, and arrive at 
its own finding on a perusal of the relevant ana 
admissible evidence. (Agha Haidar, J.) Mt. 
Mulkh Bano v. Mahammad Banaras K-HA . 
166 I.C. 647=9 R.L. 409=A.I.R. 1936 Lah. 788. 

-S. 103 and O. 41, R. 25 —Scope of O. 4L 

R. 25— Remand for further evidence—Finding- 
High Court if can interfere. 

Order 41, R. 25 refers primarily to first appeals 
though the rule so far as possible can be applied 
to second appeals. The rule as it stands allows 
reference only to the Court from whose decree 
the appeal is preferred, which in the case ot 
second appeals would be the lower appellate 
Court. Therefore, it does not follow in the case 
of second appeals that a finding from a first 
Court is to be treated on the same footing as a 
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finding from an appellate Court. Where an issue 
has not been determined by the first appellate 
Court and in second appeal that issue is remitted 
on remand to the trial Court the evidence having 
been found to be insufficient and the trial Court 
after recording such evidence and giving its 
finding on that issue returns the case to the 
hngh Court, the issue cannot be said to have been 
determined by the lower appellate Court. There¬ 
fore High Court has jurisdiction to determine 
such issue of fact under S. 103. (Gruer and 

JL> > Brijmohan v. Chandra Chagabai. 
182 I.C 12=11 R.N. 502=1939 NLT 315 — 
A.IR 1939 Nag 173. 

-S. 104—Applicability—Order in contentious 

proceedings under S. 295, Succession Act. See 
C. P. Code. O. 41, R. 1, and S. 104. A.I.R 1938 
Sind 36 (F.B.). 

-- S - 104— Private reference to arbitration — 

Agreement subsequently filed in $ 0U rt—Court 
finding award of majority to be bad and refusing 
to make it decree of Court — Appeal. 

Certain persons made a private reference to 
arbitration. Subsequently they made an applica¬ 
tion to the Court under para. 17 (l)ofSch. II, 

C. P. Code, that the agreement to refer to arbi¬ 
tration should be filed in Court. That applica¬ 
tion was dismissed but on appeal the agreement 
Ivas ordered to be filed in Court. There were 
three arbitrators. Two of them made one award 
and the third made a different award. The 
Court found that the award of majority was bad 
and refused to make that award a decree of the 
Court. 

Held, that no appeal lay from the order of the 
Court. (Addison and Ram Rail, JJ.) Mul Rat 
v. Tulsi Ram. I.L.R. (1939) Lah. 541 = 185 
I.C 632=12 R.L. 309=A.I.R. 1939 Lah. 542. 

-Ss. 104 and 105 ( 1 )— Return of plaint for 
want of jurisdiction—Remand by appellate Court 
-—Decree—Dismissal of appeal—Second appeal— 

Competency—Question of jurisdiction—If can be 
raised. 

In a suit brought in Munsif’s Court the defen¬ 
dant pleaded that the Civil Court had no jurisdic¬ 
tion and he amplified that plea by arguing that 
the Revenue Court had exclusive jurisdiction, 
rhe Alunsif accepted this argument and ordered 
the plaint to be returned to the plaintiff for pre¬ 
sentation to the proper Court. A first appeal 
™ asbr< > u S ht and the appellate Court held that 
the Civil Court had jurisdiction and remanded 
the suit for disposal on the merits. The Munsif 
then decreed the suit and an appeal was brought 
to the District Judge and the District Judge dis- 
missed that appeal. The defendant then brought 
a second appeal and took as his first ground that 
the lower Court had erred in holding that the 
Civil Court had jurisdiction. 

Held, that no appeal lay from the order of the 
lower appellate Court for the first time when the 

jurisdiction question came before it, but that as 

the case had been concluded, a second appeal lay 
from the decree of the lower appellate Court 
and under S. 105 (1), C. P. Code, the question of 
jurisdiction could be raised in second appeal. 

( Bennet and Verma, //.) Kashi Kahar v. 
Asharfi Singh. I L.R. (1938) All. 754=177 1. 

C. 450=11 R A. 199=1938 A L.R 747=1938 A. 
LJ. 720=1938 A.W R. (H.C.) 522=1938 R.D. 
714=A.I.R. 1938 All. 511. 
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7 ~ S r 104 an r? ° 43 ' * Scope—Calcutta 

High Court—Original Side Rules- Reference 

by Registrar under R. 50 of Ch. 26— Opinion of 

CL ir« C P ^?N. 1264 LETTERS PATENT (CAL ' ) 

— S. 104 ( 1 ) (a) and (c)— Order rejecting 
objections to award and passing decree on it — 
Appealability. 

No appeal lies against an order rejecting 
objections made to an award and passing a decree 
on the award. Such an appeal cannot be said to 
be an appeal from a decree nor can it be said to 
be an appeal under Cl. (a), S. 104, as S. i04 (a) 
only reters to orders superseded and not to orders 
refusing to supersede. Nor can the order be 
said to be one modifying or correcting the award ; 
it is an order refusing to do so. ( Baguley and 
Mosley, JJ.) Ma Ngwe v. U Min Sin. 163 I.C 
590=9 R R. 29=A.I.R. 1936 Rang. 240. 

~ S. 104 (1) (c)— Scope of appeal under — 
Objection to award on the ground that arbitrator 
had no jurisdiction to allow amendment of plaint 
previously refused by Court—If open. 

An appeal under S. 104 (c), C P. Code, from 
an order modifying an award on arbitration 
under para. 12 of Sch II, C. P. Code, is one the 
scope of which is limited ; the appellant in such 
an appeal can attack the order of the Court only 
in so far as it modifies the award, and must con- 
himself to points which have a bearing on the 
modification in the award. Though it is open to 
the appellant to show that the award could not 
be modified, he has no right to appeal against the 
award itself; nor can he attack the proceed ngs 
before the arbitrator after a decree has been 
passed on the basis of the award. He cannot, 
for instance raise an objection to the award on 
the ground that the arbitrator had no power to 
allow an amendment of the plaint which had 
previously been refused bv the Court which 
referred the suit to arbitration. ( Harries , C. J. 
and FazlAli,J.) Tejpal Marwari v. Kedar- 
nath Himat Singha. 20 Pat.L.T. 700=1939 P. 
W.N. 703=6 B.R. 144=185 I.C. 273=12 R.P 
336=A I.R. 1939 Pat. 597. 

S. 104 (1) (f)— Order filing award given in 
private arbitration—Second appeal. 

No second appeal lies against the decision of 
the appellate Court dismissing an appeal under 
S. 104 (1) (f), C. P. Code, against an order filing 
an award given in a private arbitration. (Tek 
Chand, /.) Tawala Sahai v. Hariram Bal 
Mokand. 175 I.C. 572=10 R.L. 749=39 P L R 
U7=A.I.R. 1937 Lah. 649. ‘ ’ 

S. 104 (1) (f) and (2)— Application under 


Sch. 11, para, 20— Decree passed on award with¬ 
out recording formal order filing award—Appeal 
filed against whole decision but directed against 
only award and not decree—Second appeal—If 
competent. 

Where on an application filed under para. 20 of 
Sch. II, C. P-‘ Code, the Court neglected to pass 
an explicit order filing the’award but passed a 
decree upon the award, and the aggrieved party 

• C< u ,n a PP ea ^ rom the whole decision but direc¬ 
ting his objections only against the award and not 
against the decree, the appeal must be treated as 
an appeal filed under S. 104 (1) (/), C. P. Code, 
from an implied order filing the award. That 
being so, the order passed in the appeal is govern¬ 
ed by S. 104 (2), C. P. Code, which prohibits a 
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second appeal. (Sen, J .) Trailokya Nath v. 
Sukumar. 44 C.W.N. 1034. 

- S. 104 (1) (f) and (2)—Order filing award 

_ Validity of reference challenged-— Second 

appeal—If competent. 

The prohibition against a second appeal from 
an order filing or refusing to file an award con¬ 
tained in S. 104(2), C P Code, is not removed 
even though the validity of the reference to arbi¬ 
tration itself is challenged. ( Sen,J .) Trailokya 

Nath v. Sukumar. 44 C.W.N. 1034 
-S. 104 (1) (f) and Sch. II, Para. 21— Re¬ 
lative scope of—Filing folloived by judgment and j 
decree — Appeal — Competency. 

S. 104 (f), C. P. Code, permits an appeal from 
an order filing or refusing to file an award in an 
arbitration without the intervention of Court. 1 
Sch. II, para. 21 does not take away this right of 
appeal, but only enacts that if a person wants to 
file an appeal against the decree though the decree 
is in accordance with the award and not in excess 
of it, such an appeal will be incompetent. Though 
the filing of the award is followed by a judgment 
and decree, the person aggrieved is not thereby 
disentitled from filing an appeal. (Puranik, J.) 
Kesholal v. Laxman Kao. 1940 N.L.J. 393. 

-S. 104 (2)—Order under O. 21, R. 90- 

Second appeal. See C. P. Code, O. 21, R. 90. 163 


I.C. 


765. 

S. 104 


(2) and O. 43, R. 1— Return of 
plaint—Reversal in appeal—Second appeal — Com¬ 
petency-Revision. 

Where an order returning a plaint for present¬ 
ation to proper Court, is reversed in appeal, no 
further appeal lies against that order in view of 
S. 104 (2), C. P.Code, read with O. 43, R 1. But 
as the matter, is one which relates solely to the 
question of jurisdiction, it can be taken up in 
revision. (Zia-ul-Hasan and Yorke. JJ.) Gulzari 
Singh v. Ram Adhin. 1938 R.D 723=14 Luck. 
218=177 I.C. 131=11 R O. 29=1938 O.L R. 376 
=1938 O A. 618=1938 A.W.R (C.C.) 75=1938 
O.W.N. 80l=A.I.R. 1938 Oudh 224. 

- —S 104 (2)—Scope—If affects Cl 15 of the 
Letters Patent. See Letters Patent (Bombay), 
Cl. 15. 42 Bom.L R. 428. 

-S. 105— Applicability to appeals against 

orders. 

Though S. 105 refers only to decrees, the provi¬ 
sions of that section also apply to appeals against 
orders as well. ( Menon, J.) Swaminatha 
Sastrial v. Narayanaswamj Sastrial. 168 I. 
C. 413=9 R M. 570=A.I.R. 1936 Mad. 936. 

--—S. 105— Order refusing to accept award of 

arbitrators on reference made by Court—If one 
affecting decision of case. 

The words “affecting the decision of the case" 
in S. 105, mean affecting the merits or affecting 
questions bearing upon the merits of the case and 
an order refusing to accept an award of the 
arbitrators, on a reference made by the Court, is 
an order affecting the decision of the case. (Mac- 
kney, J.) U Paw v. Maye. 181 I.C, 942=11 R. 
R.505=A.I R. 1939 Rang. 164. 

--S. 105— Scope — Order directing amendment 

of plaint and payment of additional Court-fee — 
Plaint amended but Court-fef not paid—Court 
returning plaint for presentation to proper Court 
— Appeal — Competency—Order directing amend¬ 
ment—If can be questioned. 

The Court directed the plaintiff to amend the 
plamt by adding a prayer for a declaration and to 
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pay additional Court-fee. The plaint was a< cord- 
ingly amended, but no additional Court-fee was 
paid. As the Court found that the plaint as 
amended was beyond its precuniary jurisdiction, 
it returned it for presentation to the proper 
Court. Plaintiff filed an appeal from this order 
and challenged the order directing the amend¬ 
ment. 

Held, that the order of the trial Court direct¬ 
ing the plaintiff to amend the plaint was not 
appeaLble. All that the plaintiff could have 
done was to file a petition in the High Court to 
revise that order, ft could not be said that 
because he did not take that extraordinary step, 
he was estopped or precluded from questionin 
the correctness of that order. 

Held further, that plaintiff did not fully comply 
with the directions of the Court for he did not 
pay the requisite Court-fee, but only got the 
plaint amended. It was not as if a person, having 
obtained the benefits conferred by an order and 
stood by it, subsequently challenged its correct¬ 
ness. (Menon, J.) Swaminatha Sastrial v. 
Narayanaswami Sasirial. 168 I.C. 413=9 R. 
M.570=A.I R. 1936 Mad. 936. 

-S. 105— Scope—Validity of order setting 

aside aiuard in—If one affecting decision of case 
on merits. 

The validity or otherwise of an order setting 
aside an award affects the decision of the case as 
a simple question of jurisdiction would affect the 
decision of a case. Hence the validity of an 
order setting aside an award can be attacked in 
appeal under the provisions of S. 105. (Davis, J. 
C., Lobo and Weston, JJ.) Kishinchanp v. 
Takhitram. I L R. (1940) Kar. 22=183 I.C. 
724=12 R S. 75=A.I.R. 1939 Sind 241 (F.B.). 

-S. 105 (1)— "Affecting the decision of the 

case ”— Arbitration — Award—Order setting aside 
and directing trial of suit by Court—If can be 
challenged in appeal from decree in suit. 

An order setting aside the award of an arbitra¬ 
tor and deciding that the suit shall be tried by 
the Court is an order affecting the decision of the 
case within the meaning of S. 105 (1), C P Code, 
and is therefore liable to be challenged in an 
appeal against the decree in the suit. (Harries, 
J.) Kancheddmal z/. Ganga Prasad. 171 I.C. 
398=1937 A.LR. 837=1937 A.L.J. 651 = 10 R. 
A. 271=1937 A.W.R. 589=A.I.R. 1937 All. 582. 

-—S. 105 (1)— “Affecting the decision of the 

case" — Meaning — Order setting aside ex parte 
decree—If can be set aside in appeal from final 
decree. 

The words “affecting the decision of the case" 
in S. 105 (1), C. P. Code, mean affecting the deci¬ 
sion of the case on its merits. An order setting 
aside an ex parte decree does not constitute an 
order affecting the decision of the case and can¬ 
not, therefore, be set aside in an appeal from the 
decree finally passed in the suit after the hearing 
on the merits. 5 R. 80, Overr. (Roberts, C.J. 
Leach and Spargo, JJ.) Yeik Lee v. Aihoor Bibi. 
170 I C 43=10 R.R. 62=1937 Rang.L.R. 207= 
A.I.R. 1937 Rang. 334 (F.B.). 

-S. 105 (1) —Appeal against order of re¬ 
mand—Objection to jurisdiction of lower appel¬ 
late Court to entertain appeal — Maintainability . 

In an appeal against an order of remand, no 
objection could be taken on the ground that the 
lower appellate Court had no jurisdiction to 
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entertain the appeal which had abated and to 
order for substitution of names. The proper 
stage for such an objection is when the decree 
itself is appealed from. ( Harries and Bajpai, 
JJ ) Zahoor Mohamad Khan v. M. X. Df.- 
Noronha. 164 I.C. 730=9 R.A. 190=1936 A 
WR. 520=1936 A L.J. 538. 


~ -S. 105 (1)— Appeal from ex parte decree — 

Matters that can be raised in. 

In an appeal from an ex parte decree, S. 105 
(1), C. P. Code, entitles the appellant to refer to 
the order of the trial Court refusing him an 
adjournment which prevented him from putting 
up a defence. The refusal did affect the decision 
of the case. (Bennet and Verma, JJ.) Jhandoo 
Mal & Sons v. Khalsa Singh Sahi. I.L.R. 
(1940) All. 192=1940 A.L.J. 269=1940 A W.R 
(H.C.) 161=A.I,R. 1940 All. 305. 


S. 105 (1) and (2)—Applicability to suits 
and appeals under Agra Tenancy Act. See Agra 
Tenancy Act, S. 249. 1937 A W.R. 1075=1937 
A.L.J. 1237. 

# 

-S 105 (1)— Construction— 'Affecting the 

decision of the case”—Meaning of—Preliminary 
issue in suit decided for plaintiff—Reversal by 
High Court in revision—-Suit dismissed in con¬ 
sequence—Appeal to High Court—Order in revi¬ 
sion—Correctness of—If can be considered in 
appeal. 

In a suit by certain worshippers of a temple in 
the District Court for obtaining the settlement 
of a scheme under a decree of the Court, the 
defendant trustee pleaded, inter alia , that the 
Court had no power to frame a scheme. A pre¬ 
liminary issue was framed on this point and the 
Court found on it in favour of the plaintiff. The 
defendant applied to the High Court in revision 
and the High Court held that the suit did not lie 
and therefore allowed the revision petition and 
dismissed the suit. The District Judge acting on 
this, formally dismissed the suit. In an appeal 
to the High Court against the decree of the 
District Judge dismissing the suit, a preliminary 
objection was raised by the respondent to the 
effect that the order passed in revision was final 
and therefore no appeal lay. 

Held, that the order of the High Court in revi¬ 
sion affected the decision of the case, as the 
District Judge was left with no other course but 
to dismiss the suit, and the order directly fell 
with S- 105 (1), C. P. Code, and it was clearly 
open to the High Court in appeal to consider it< 
correctness by virtue of S. 105, C.P. Code. 
{Leach, C and Knshnaswami Aiyangar, J.) 

Fi IC t H V*t^^ ANG /^ « v ' R aman uja Jeer Swamigal. 

727=(1940) M.W.N. 575=A.I.R. 194C 
Mad. 756=(1940) 1 M L.J. 882. 


———S. 105 (1)— "Error, defect or irregularity” 
—Meaning of. 

An error, defect or irregularity within the 
meaning of S. 105 must mean an error, defect or 
irregularity in procedure or in law and not in 
matters of fact ( Pollock, A. J. C.) Tatyarao v. 
Shrikrishna Lakshminarayan. 31 N.L.R. 
(Supp ) 72=160 I.C. 202=8 R.N. 160=A.I.R. 
1936 Nag. 8. 

7 -S. 105 (1) and 0.23, R. 3— Order refus¬ 

ing to record adjustment—If can be challenged 
under S . 105. 


| C. P. CODE (1908), S. 107. / > 

. The use of the word ‘affect' in S 105 renders 
it necessary that the word ‘decision should be 
taken to mean 'a decision upon merits/ An 
order refusing to record an adjustment is not 
an order affecting the decision of a case, but is 
merely an order ensuring that the merits of the 
case should be determined It is not therefore 
open for an appellant to challenge such order in 
appeal under S. 105 when it has not been appea¬ 
led against. ( Pollock , A. J. C.) Tatyarao v . 

bHRIKRISHNA LAXMINARAYAN. 31 N. L. R. 

(SuPPJ 72=160 I.C. 202=8 R.N. 160=A.I.R. 
1936 Nag. 8. 

S. 105 (1)—Question of jurisdiction—If 
can be raised. See C. P. Code, Ss. 104 and 105 
(1) : 1938 A.L.J. 720=A.I.R. 1938 All. 511. 

S. 105 ( 1 ) and O. 43, R. 1 (o)— Scope of 
sub-S. (1) of S. 105— Right of appeal how affects- 
e( * Order of ref usal to extend time—If appeala¬ 
ble after the passing of final decree. 

The opening words of S. 105 (1), C. P. Code, 
‘save as otherwise expressly provided’, govern 
the whole sub-section and not merely the words 
which immediately follow them. The sub-sec¬ 
tion enlarges rights and does not curtail them; 
on the contrary it expressly saves rights already 
conferred, that is to say, among other things, the 
rights of appeal already conferred by S. 104, C. 
P. Code. Where an application for extension of 
time fixed by a preliminary mortgage decree is 
dismissed and a final decree is passed, the order 
of refusal to extend time is appealable as an 
order. (Stone, CJ. and Bose, J.) Syed Ishak v. 
Kunjbihari Singh. 188 I.C. 273=12 R.N. 324= 
1939 N.L J. 514=A I.R. 1940 Nag. 104. 

— -S. 107 and O, 23, R. 1— Applicability — 

Appeal—Right to withdraw—Memo of objection 
by respondent—If bar to withdrawal—Power of 
appellate Court to permit withdrawal of appeal — 
0.41, R. 22 (4). 

There is no express provision in the Code of 
Civil Procedure as to the withdrawal of an 
appeal. O. 23, R. 1, C. P. Code, does not in terms 
apply, nor is the case in any way improved by 
S. 107, C. P. Code, which merely confers on the 
appellate Court the powers of an original Court, 
but none on the parties to an appeal. But an 
appellant is entitled as of right to withdraw his 
appeal, provided that the respondent has not 
acquired any interest thereunder. The fact that 
there is a cross-objection by the respondent is no 
bar to the withdrawal in view of the provisions 
of O- 41, R. 22 (4). But if the respondent has 
obtained any right under the appeal it is not open 
to the appellant to withdraw his appeal without 
permission. The Court, when granting leave to 
withdraw the appeal may, in proper cases, trans¬ 
pose the parties, making the respondent-appellant 
and the appellant-respondent, though it is not 
bound to adopt that course in every case where 
the appellant withdraws. But it cannot be said 
that the appellate Court has no jurisdiction to 
allow the appeal to be withdrawn. ( Beaumont , 

C. J. and Wasoodew, J .) Dhondot/. Annaji. 
I.L.R. (1939) Bom. 66=11 R.B.168=178 I.C. 
463=40 Bom.L.R 895=A.I R. 1938 Bom. 442. 

-S. 107 and O. 1, R. 10 (2)—Power of Court 

—Addition of party as respondent in the appeal. 

C. P. Code, O. 1, R. 10 (2) and S. 107. 193* 
M.W.N. 75. 
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-S. 107 —Scope — High Court—Inherent 

power to remand. 

The High Court has inherent power to remand 
when the provisions of S 107 do not apply. 
(Vivian Bose, J.) Balaji Sadashiv v. Vishnu 
Ganaji. I.L.R. 1936 Nag 188=179 I.C. 527= 
10 R.N. 63=A.I.R. 1936 Nag 140. 

-Ss. 109 and 110— Application for leave to 

appeal—Leave asked f or purpose of raising new 
point for first time—If to be granted. 

Leave to appeal cannot be given in an applica¬ 
tion for leave to appeal to His Majesty in Coun¬ 
cil when that leave is asked for for the purpose 
of raising for the first time a question which was 
not raised at any time while the litigation was 
pending, either in the trial Court or the High 
Court. Such an application for leave to appeal 
for raising a point for the first time after the 
whole case has been disposed of would be an 
abuse which should not be encouraged. ( Pand - 
rang Row and Abdur Rahman, JJ.) Muhammad 
Shadak Koyi Sahib v. Venkata Komaraju. 
52 LW. 463=1940 M.W.N. 717=(1940) 2 M.L. 
J. 433. 

-S 109— Final order — Meaning. 

There is a vast difference between an order 
made or a judgment passed on the appellate side 
of a Court and the final order passed on appeal. 
The latter may be included in the former but the 
former is necessarily not the same as the latter. 
(Wort, Ag. C. J. and Dhavle, J.) Krishna 
Chandra Deb v. Rajendra Narayan. 15 Pat. 
659=164 I.C. 287=9 R.P. 107=17 Pat.L.T. 
760=A.I.R 1936 Pat. 465. 

-S. 109— Final order — Order dismissing 

appeal as premature. 

An order dismissing an appeal as premature 
cannot be said to be a final order within the mean¬ 
ing of S. 109, C. P. Code. ( Thomas , CJ. and 
Zia-ul-Hasan, J.) RaghuraJ Singh v. Lala 
Hari Kishan Lal 173 I.C. 865=10 R.O 231 = 
1938 O.L.R. 143=1938 R.D. 405 (2)=1938 O.A 
231=1938 A.W.R. (C.C ) 26=1938 O.W.N. 331 
=A.I.R. 1938 Oudh 107. 

-S. 109—“ Final order ” —Second appeal re- 
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A.L.R. 815=10 R.A. 243=1937 A.W.R. 695 = 
A.I.R. 1937 All. 566 

-S. 109 --Leave to appeal — Validity—Com¬ 
mittal for finding of contempt for breach of in¬ 
junction 

A committal for a finding of contempt for 
breach of an injunction is not criminal in its 
nature and is properly dealt with under the C. P. 
Code. Hence in such a case certificate to appeal 
granted under S. 109 to person inhibited by such 
injunction is quite valid. 

Quaere —Whether a contempt committed not 
by any person inhibited by injunction for breach 
of that injunction but by a person said to have 
aided and abetted a person so inhibited in break¬ 
ing the injunction is of such a criminal nature as 
to prevent an appeal. (Lord Porter.) Bannek- 
jee v. Kuchwar Lime and Stonf. Co. Ltd. 17 
Pat. 770=1.L.R.(1939) Kar. 42=43 C W N. 197 
= 178 I.C. 490=11 R P C. 111 = 1938 O.L.R. 514 
=41 Bom.LR 136=1938 O.W.N 1256=1938 
AWN. 216=1938 A.L.R. 914=5 B.R. 171 = 1939 
M.W.N. 18=68 C.L.J. 488=49 L.W. 10=41 P. 
L R. 168 = 19 Pat.L.T. 857 = 1938 P.W.N. 895= 
AIR. 1938 P.C. 295=(1939) 1 M.L.J. 715 
(P.C.). 

-Ss. 109 and 110— Leave to appeal to Privy 

Council—Valuation of property — Property at 
stake a "bhaoli grove”—Proof required. 

It is essential that an applicant for leave to 
appeal to the Privy Council under Ss. 109 and 110, 
C. P. Code, should prove that the property at 
stake is worth Rs. 10,000. Where the property is 
a “bhaoli grove" which means that the zamindars 
take half the produce whether fruit or wood, the 
grove must be proved to be worth Rs. 20,000 
before sanction could be given to the application. 
(Darling, S.M. and Bom ford, J.M.) Naubat 
Tewari v. Jangli Tewari. 1937 R.D. 198. 

-Ss. 109 and 110— Order of -winding up of 

company—Application for leave to appeal to Privy 
Council—Application not disclosing name of any 
respondent — Maintainability. 

A company was dissolved by an order of the 
High Court passed on a petition made by one of 
the creditors of the company. The petition for 
the winding up of the company was properly 


jected under 0. 41, R. 10 (3 )—(Allahabad Amend¬ 
ment) and dismissed for want of prosecution — 

Subsequent application for restoration also dis- I made under S. 162/166, Companies Act. An appli- 
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missed—Application for leave to appeal from 
subsequent order — Competency. 

A second appeal was rejected under O. 41, R. 
10 (3) (Allahabad Amendment) and was dismissed 
for want of prosecution. A subsequent applica¬ 
tion for restoration of appeal was also dismissed. 
An application for leave to appeal to the Privy 
Council from the subsequent order, refusing to 
restore application, was filed, as the application 
for leave to appeal against the first order was al¬ 
ready barred. 

Held, that inasmuch as no cardinal point bet¬ 
ween the parties was decided by the subsequent 
order nor had the rights of the parties been ad¬ 
judicated upon in that order, the order in ques* 
tion was not a final order within the meaning of 
S. 109 (o), C P- Code. Nor was it a fit case for 
certifying under S. 109 (c). 

Held also, that the order was not an order 
passed in appeal, though it was an order passed 
m the exercise of appellate jurisdiction. (Sulai- 
man, CJ. and Bennet, J.) Krishna Kant v. Lala 
Amarhath. 171 I.C. 29=1937 A.LJ. 796=1937 


cation was filed by one of the contributories of 
the company wound up, for leave to appeal to the 
Privy Council against the order of compulsory 
winding up. This application for leave to appeal 
was framed similar to the application made for 
the winding up of the company. This application 
did not specifically disclose the names of any 
respondent, although notices were issued to the 
Official Liquidator and the original petitioner on 
whose petition the company was wound up. The 
point of dispute was if application for leave to 
appeal was properly constituted and good in law. 

Held (Per Young, CJ., Addison, J.) (Tek 
Chand J. contra), that an application for leave to 
appeal to the Privy Council from an order of 
winding up of a company is not a proceeding in 
winding up as contemplated by the Rules and 
Orders of the High Court, and must comply with 
the provisions of R. 1 of the Rules and Orders 
made by the Lahore High Court contained in Vol. 
5, Chap. 8 in addition to the requirements of O. 45, 
R. 3 (1), C. P. Code. As such, each person who 
is sought to be made a respondent ought to be 
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named in the petition. Moreover the company 
under winding up orders is also a necessary party 
which should be named in the petition. In all 
proceedings there should be a right litigated, a 
person asserting that right.and a person interested 
to deny it, i e., an opposite party, if the petition 
failed to provide the name of even one respon¬ 
dent, such petition would be wholly bad and 
ought to be dismissed. (Young, C.J., Addison 
and Tek Chand, JJ.) Bharat Insurance Co., 
Ltd. v. People’s Bank of Northern India, Ltd. 
165 I C. 568=9 R.L. 259=A.I.R. 1936 Lah 
322 (F.B ). 

- Ss. 109 and 112— Right of appeal — Scope 

of—Discretion under S. 112. 

S. 109 of the C. P. Code is not only qualified by 
its opening words and by S. Ill but al«o by 
S. 112. It is plain from the terms of the Code 
that the Indian Legislature was not claiming or 
proposing to abridge or extend the prerogative. 
The discretion which S. 112 affirms and maintains 
applies to the rejecting as well as to the receiving 
of appeals and the prerogative is not wholly or 
finally concluded for either purpose by the pro¬ 
visions of S. 109. (Sir George Rankin.) Moham- | 
mad Azim Khan v. Saadat Ali Khan. 1939 
AW.R. (P.C) 76=180 I C. 1001 = 1939 O.W.N. 
471=5 B.R 570 = 1939 O.L.R. 262=^66 I A. 160 
= 14 Luck 252=I.LR (1939) Kar. 234 (P.C.) 
=43 C W.N. 733=11 R.P.C. 207=1939 O A. 
497=70 C.L.J. 66=41 Bom.L.R. 1036=A.I.R. 
1939 P.C. 122=(1939) 2 M.L J. 181 (P.C.). 

--Ss. 109 and HO and Oudh Courts Act, 

S. 12— Right of appeal within a chief Court , how 
affected. 

It is difficult to regard Ss. 109 and 110, C P. 
Code, as directed to prohibit an appeal being 
brought within a chief Court in like manner as a 
Letters Patent appeal is brought within a Charter¬ 
ed High Court. The two sections taken together 
seem rather to be intended to provide an appeal 
to His Majesty on the footing that no further 
appeal in India is provided. The opening clause 
of sub-S. (1) of S. 12, Oudh Courts Act, makes j 
the section give way only to a provision which 
negatives in the particular case either (a) the 
existence of any right to appeal, or ( b ) the right 
to go to the particular tribunal mentioned, vis., a 
Bench of the chief Court. An appeal to the 
appellate Bench of Chief Court of Oudh, from 
decree passed by single Judge of that Court in 
exercise of original jurisdiction, is competent 
under S. 12, Oudh Courts Act, where require¬ 
ments of S. 110, C- P. Code, as to value are satis¬ 
fied. Therefore, an appeal from such decree 
passed by the single Judge does not lie directly to 
His Majesty in Privy Council. (Sir George Ran¬ 
kin.) Mahomed Azim Khan v. Saadat Ai.i 
Khan. 66 I.A 160=14 Luck 252=1.L R (1939) 
Kar. 234 (PC.)=43 C.W N 733=11 R P C. 207 
=1939 O A. 497=70 C L J. 66=41 Bom.L.R. 
1036=180 I.C. 1001 = 1939 O W N. 471=5 B.R. 
570=1939 O LR. 262=1939 A.W.R. (P C ) 76 
=A.I.R. 1939 P.C. 122=(1939) 2 M.L.J. 181 
(P.C.). 

-S. 109 (a)— Construction —“ Any otherCourt 

of final appellate jurisdiction”—District Judge 
hearing appeal from Subordinate Judge under 
S. 75, Provincial Insolvency Act if such a Court. 

A District Judge hearing and deciding an 
appeal from the decision of Subordinate Judge 
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under S. 75 of the Provincial Insolvency Act is 
1 not a Court of final appellate jurisdiction within 
the meaning of S. 109 (a), C- P. Code. S. 75 of the 
Provincial Insolvency Act is all comprehensive 
and self-contained and there is a provision in it 
for the widest form of revision which enables a 
H-gh Court to go into facts if it thinks fit. A 
Court expressly subject to wide powers of revi¬ 
sions and whose decision in certain cases can be 
questioned in second appeal cannot be regarded 
as a Court of final appellate jurisdiction for pur¬ 
ges of s . 109(a), C. P. Code. (Mockett and 
Iiorwill, JJ) Official Receiver of Madura 
V. Kuppuswami Chettjar. 177 I.C 177=11 R. 

M. 269=46 L.W. 416=1937 M.W.N, 762= 
A.I.R. 1937 Mad. 930 

-S. 109 (a)— Final order—Order of remand 

—If appealable. 

An order of an appellate Court is not a final 
order within the meaning of S. 109 (a), C. P. 
Code, unless it finally disposes of the rights of the 
parties in relation to the whole suit and hence an 
appeal does not lie from an order under O. 41, R. 
23 reversing a decree which dismisses a suit upon 
a preliminary point and remanding the suit for 
trial. (Zia-ul-Hasan, C.J. and Bennet, J.) PIari 
Saran Das v. Har Kishen Lias. 14 Luck 675= 
182 I.C 1007=12 R.O. 15=1939 O.A. 568=1939 
A.W.R. (C C ) 92=1939 O.W.N. 659=A.I R 
1939 Oudh 22. ' ‘ 

-S. 109 (a)—“ Final order”—Order of re¬ 
mand—Decision of one issue—If makes order 
final. 

An order of remand would not fall within the 
description of final order under S. 109 (a), C. P. 
Code, on the ground that one of the main points 
or cardinal points in issue has been decided in 
that order, when that does not dispose of finally 
the rights of the parties and when the suit is still 
alive and has to be tried in the ordinary way. 
The test of finality is whether the order finally 
disposes of the rights of parties. (Madhavan 
hiair , O.C.J. and Krishnasivami Ayyangar, /> 
Ramanathan Chettiar v. Palaniappa Chft- 
tiar. 49 L.W. 713=188 I.C. 892=1939 M.W 

N. 597=A.I.R. 1939 Mad. 697=(1939)2 M.L J 

40. J 

—S. 109 (a)— Pinal order—Order refusing to 
admit appeal and order dismissing review appl ca¬ 
tion. 

An order refusing to admit an appeal and an 
order dismissing an application for review of 
that order are both final orders within the mean¬ 
ing of S. 109 (a), C. P. Code. ( Drake Brockman , 
S.M. and Knox, J M.) Jagdamba Prasad v Ram 
Gopal Singh. 1936 R.D 120. 

S. 109 (a)—Final order—Order remanding 
execution proceeding. 

No appeal lies to His Majesty in Council 
against an order of the High Court remanding an 

/ A , * a re-decision, as there is 
no final order. (Addison and Abdul Rashid, JJ.) 

£ N t K t* 9^5 Sadhu Ram v. Gurbakhsh Singh. 

38 112. 

T ' S 109 (a)— Final order — Order under 

O. 41, R. 25 

Under S. 109 (a), C. P. Code, the test of finality 
is whether the order finally disposes of the rights 
of the parties. An order of an appellate Court 
under O. 41, R. 25 remitting an issue to the triah 
Court whether a certain party rebutted the pre- 
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sumption as to the applicability of a family cus¬ 
tom, is not a “final order" within the meaning of 
S. 109 (a), as the rights of the parties have still 
to be determined and the suit is still a live suit. 
(King, C.J. and Zia-ul-Hasan, J.) Huzur Ara 
Begam v. The Deputy Commissioner of Gonda. 
160 I.C. 811=8 R O. 280=1936 O.W.N. 218=A. 
I.R. 1936 Oudh 205. 

-S. 109 (a)— Final order — Test. 

Whether an order is a final order or not with¬ 
in S. 1 09 to) of the C. P. Code depends upon the 
effect of the order as made; if it finally disposes 
of the rights of the parties, the order is final, and 
where the appellate Court has finally determined 
that the plaintiff has a good and subsisting cause 
of action and all that remains is to work out sub¬ 
sidiary questions consequent upon the final deter¬ 
mination of the defendant’s liability, the order is 
in substance and effect a final order though the 
quantum of the rights or liability remains to be 
ascertained. An order of remand under O. 41, 
R. 23 was held to constitute a final order. (Mya 
Bu and Sharpe, //.) Maung Sin v. Maung By- 
aung. 177 I.C. 690=11 R R. 158=1938 Rang. 
L.R 330=A.I,R. 1938 Rang. 333. 

-S 109 (a)— Order made in revision — 

Appeal to Privy Council. 

An order made in revision under S. 115, C. P. 
Code, is not an order made on appeal though it 
might have been made on the appellate side of 
the Court and hence High Court has no jurisdic¬ 
tion to i;ive leave to appeal to His Majesty in 
Privy Council under S. 109 (a). (Wort, Ag. CJ. 
and Dhavle, J.) Krishna Chandra Deb v. 
Rajendra Narayan. 15 Pat. 659=164 I.C 287 
=9 RP. 107=17 Pat.L.T. 760=1936 P.W.N. 
656=A.I.R. 1936 Pat. 465. 

-S. 109 (a)— Order passed under S. 34, N. 

W.F.P.Courts Regulation—Appealability to Privy 
Council. 

Orders passed after calling for the records 
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another—If sufficient to make case fit for a/ peal 
to Privy Council. 

The fact that a Full Bench decision of one 
High Court differs from a decision of a l ull 
Bench of another High Court is not in it elf 
sufficient ground to make a case a fit one for 
appeal to the Privy Council under the provisions 
of S. 109 (c), C. P. Code. (Davis, J C and 
Havelivala, A J.C.) Mahomed Mahkabkhan v. 
Dur Mahomed Khan. 1 7 1 I.C. 630=10 R.S. 
114 (2)=A.I.R. 1937 Sind 217. 

-S. 109 (c)— Applicability — Interlocutory 

order. 

S. 109 (c), C. P. Code, will apply even to an in¬ 
terlocutory order. (Davis, J C. and Ilavelivala, 
A.J C.) Mahomed Mahraukh an v. Dur Maho¬ 
med Khan. 171 I.C. 630 = 10 R S. 114 (2)=A I. 
R. 1937 Sind 217. 

-S. 109 (c )—Applicability — Question 

whether certain tribal Chief residing within 
British territory is Ruling Chief under Ss. 84 and 
87, C. P. Code — If fit for appeal. 

In an ejectment suit, the question whether a 
tribal Chief residing within British territory is 
a Ruling Chief within the provisions of Ss. 84 to 
87, C. P. Code, is not a matter of such private or 
public importance either to himself or to the 
public generally or any class or section of the 
public that a certificate of fitness for appeal to the 
; PrivyCouncil can be given within the provisions of 
: S 109 (c), C. P. Code. (Davis, J.C. and Haveli¬ 
vala, A.J.C.) Mahomed Mahraabkhan v. Dur 
Mahomed Khan. 171 I.C. 630=10 R.S. 114 (2) 
=A.I.R. 1937 Sind 217. 

1 -Ss. 109 (c) and 115— Applicability of S. 109 

(c) to interlocutory orders—Exercise of discre¬ 
tion — Considerations—Substantial question of 
law being involved—If a ground for leave — Dis¬ 
missal of revision against order superseding arbi¬ 
tration — Leave, if can be granted. 

Cl. (c) of S. 109, C. P. Code, applies even to 


under S. 34 of the N W. F. Province Courts interlocutory orders and in appropriate cases such 
Regulation are not passed on appeal. They are orders can be made the subject of an appeal to 


passed in exercise of the power of superinten¬ 
dence vested in the Court by this provision of 
law. Hence the order is not appealable to His 
Majesty in Council under S. 109 (a), C. P. Code. 
(Mir-Ahmad, J.) Feroz Shah v Bundhei.- 
khand Cycle and Motor Agency. Nowshera. 
183 I.C. 169=12 R. Pesh. 11=A I.R, 1939 Pesh. 
26 

--—S. 109 (b)— Applicability—Original civil 

jurisdiction—Proceedings for enhancement of 
rent under Madras Estates Land Act—Application 
to High Court for writ of certiorari— Order re¬ 
fusing—Appeal to Privy Council 

An appeal lies to His Majesty in Council from 
an order of the High Court refusing to issue a 
writ of certiorari to the Board of Revenue in 
proceedings under Ch. XI of the Madras Estates 
Land Act enhancing the rents of certain villages. 
Such an order is one passed in the exercise of 
original Civil jurisdiction falling under S. 109 
( b), C. P. Code. (Leach, C.J. and Madhavan 
Nair, J.) Ryots of Garabandha v. Zamindar of 
Parlakimedi. I.L.R (1938) Mad. 816=48 L. 
W. 107=182 I C. 784=12 R.M. 155=1938 M. 
W.N. 706=A.I R. 1938 Mad. 722=(1038) 2 M. 
L.J. 154. 

"7 ■ S. 109 (c)— Applicability-p-Full Bench deci¬ 
sion of one High Court differing from that of 


His Majesty in Council. But before leave could 
be granted in such cases, the Court must be satis¬ 
fied that the case is otherwise a fit one for appeal 
to His Majesty in Council. The discretion 
vested by Cl. (c) of S. 109 on the High Court is 
to be sparingly exercised and a case cannot be 
certified as a fit one for appeal on the mere 
ground that it raises a substantial question of 
law. It has invariably to be seen whether the 
permission to appeal is or is not calculated to 
unduly delay the disposel of the substantive dis¬ 
pute between the parties on the merits. Where 
an application to revise an order superseding an 
arbitration is dismissed by the High Court on the 
ground that there was no ‘case’ decided within 
the meaning of S. 115, C. P. Code, on a consi¬ 
deration of the facts of the case it was held that 
it was not a fit case in which leave to appeal to 
the Privy Council against the order of dismissal 
should be granted. (Iqbal Ah?nad and Ismail, 
JJ.) Govind Das v. Indrawati. I.L.R. (1940) 
All 11=12 R.A. 359=1939 A.L.J. 919=1939 A. 
WR. (H.C ) 806=185 I.C. 854=A.I.R. 1940 
All. 38. 

-S. 109 (c )—Application under O 21, R. 100, 

C. P. Code—Order on—If fit one for appeal. 

Where, in anticipation of delivery of posses¬ 
sion to decree-holder, an application under O. 21, 
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R. 100, C. P. Code, was made by the person in 
possession and was decided in his favour by the 
Court according to the principles laid down in 
Rr. 99 and 101 of O. 21, C. P. Code, the case, 
though it did not strictly come under O. 21, R. 
100, did not raise any question of great public or 
private importance to which it is impossible to 
give a money value and hence leave to appeal to 
the Privy Council could not be granted under Cl. 
(c) of S. 109. (Wort, Ag. C.J. and Dhavle, J.) 
Krishna Chandra Deb v. Rajendra Narayan. 
15 Pat. 659=164 I.C. 287=1936 P.W.N. 656=9 
R.P. 107=17 Pat.L.T. 760=A.I.R. 1936 Pat. 
465. 

--S. 109 (c)— Certificate of fitness — Grant of 

—Different High Courts holding divergent views 
—If a ground. 

The fact that different High Courts in India 
have held divergent views in respect of matters 
similar to those before the Court is in itself no 
reason for certifying the case as one fit for 
appeal to His Majesty in Council. (Middleton, 
J.C . Mir Ahmad , A.J.C ) Bjshan Dass v. Nand 
Ram. 167 I.C. 165=9 R. Pesh. 81=A.I.R. 1936 
Pesh. 194. 

-—S. 109 (c)— Fit case for appeal — Test to 

decide — Considerations—Pleader — Misconduct — 
Order striking off the roll — Application for 
certificate of fitness for appeal to Privy Council — 
If to be granted . 

When the Court certifies the case as fit for 
appeal, it is clearly intended to meet special cases 
such, for example, as those in which the point in 
dispute is not measurable by money, though it 
may be of great public or private importance. 
To certify that a ca>e is of that kind, though it is 
left entirely in the discretion of the Court, is a 
judicial process which could not be performed 
without special exercise of that discretion evinc¬ 
ed by the fitting certificate. Leave therefore 
under S. 109 (c) is not to he granted as a matter 
of course but the applicant has to prove that his 
case is a fit one for appeal to His Majesty in 
Privy Council. Where a pleader’s name was 
struck off from the roll of pleaders on the 
ground of misconduct. 

Held, that the point in dispute was not measur¬ 
able by money and that it was of great private 
importance to the applicant-pleader. There 
being some points of law also raised in the case, 
it was a fit case to be certified under S. 109 (c), 
as a special case fit for appeal to His Majesty in 
Council. (Sulaiman, C.J. and Bajpai, J.) P. A. 
Pleader of Bansi v. Judges of Allahabad High 
Court. 167 I.C. 666=9 R.A. 561=1936 A.W.R. 
1007=1936 A.L.J. 1272=1937 A.L.R. 212=38 
Cr.L.J. 410=A.I.R. 1937 All. 167. 

-S. 109 (c)— Grant of certificate—Principles 

applicable. 

Under S. 109 (c), C. P. Code, a case can be 
certified to be a fit one for appeal to His Majesty 
in Council only when it is of considerable import¬ 
ance and the principle when finally decided by 
their Lordships of the Privy Council would be of 
benefit not only to the people who are directly 
involved in the litigation but also to the public at 
large. A suit in which the questions for decision 
are whether the building in dispute is a public 
mosque or a private place of worship and 
whether the defendants have established adverse 
possession of the mosque, cannot be brought 
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within the scope of the above principles. 
(Thomas, C. J. and Yorke, J.) Musaheb Khan 
v. P. Raj Kumar Bakshi. 189 I.C. 93=1940 O 
A. 603=1940 O.W N 632=1940 A.W.R. (C.C.) 
309=1940 O.L.R. 413. 

-S. 109 (c)— Privy Council — Leave to appeal 

—Grant of—Finding of fact—Applicant alleging 
that lower Courts misinterpreted evidence in find¬ 
ing that applicant was not minor—Leave — If can 
be granted. 

In an application for leave to appeal to His 
Majesty in Council, the applicant contended that 
the various Courts misinterpreted the evidence 
and found wrongly that he had failed to prove 
his minority on a particular date. The Courts in 
fact had carefully considered the evidence led by 
the parties and came to the conclusion that the 
applicant had failed to prove that that he was 
minor, and that he had behaved as a major. 

Held, that the case was not a fit one for the 
grant of a certificate of leave to appeal to His 
J Majesty in Council, as no Court 6f appeal could 
interfere with the finding of fact. (Drake Brock¬ 
man, S.M. and Knox , J. A/.) Tagdamba Prasad v. 
Ram Gopal Singh. 1936 R.D. 120 

S. 109 (c)— Question of importance — Test. 

A case could be certified to be a fit one for 
appeal to His Majesty in Council under Cl. (c) of 
I S. 109, C. P. Code, only when it is of considerable 
importance and the principle when finally decided 
1 by their Lordships of the Privy Council would be 
of benefit not only to the people who were 
directly involved in the litigation but to the 
public at large. (Zia-ul-Hasan, C. J. and Bennet, 
J.) Hari Saran Das v. Har Kishen Das. 14 
Luck. 675=182 I.C. 1007=1939 O.A 568=12 
R O 15=1939 O.L.R. 490=1939 A.W.R. (C.C.) 
92=1939 O.W.N. 6S9=A.I.R 1939 Oudh 224. 

———S. 109 (c)— Question of jurisdiction of 
Civil Court Question as to bar under Sea 

Customs Act—Appeal to Privy Council—Grant of 
certificate. 

In a suit in which the amount claimed was 
more than Rs. 20,000 an objection was taken to 
the jurisdiction of the Court on the ground that 
the suit was barred by the Sea Customs Act. The 
lower Court tried the issue as a preliminary 
issue, upheld the objection and dismissed the 
suit. In appeal, the High Court held that the 
Civil Court was not deprived of jurisdiction in 
the matter by the Sea Customs Act, and demand¬ 
ed the suit for trial on the merits. This question 
of jurisdiction was awaiting decision in other 
suits pending in the province, and there were also 
other claims of the same kind in which notice of 
suit had been given and some litigations were 
pending in other provinces. 

Held, that in view of these facts and the fact 
that the question of jurisdiction was a sub¬ 
stantial question of law and one of general 
importance, the case was a fit case to be certified 
under Cl. (c) of S. 109, C.P. Code. (Varada- 
chanar and Pandrang Row, JJ.) Secretary OF 
State f°r Ind i A t,. Mask & Ca ig 2 1,0. 260= 
12R.M 34=1938 M.W.N 1132=I.A.R. 1939 
Mad. 95 = (1938) 2 M.L.J. 904. 

[Reversed on appeal. 67 I.A. 222=(1940) 2 
M.L.J. 140=1.L.R. (1940) Mad. 599.] 

--S. 109 (c)— Reference by — Income-tax 

Officer—Whether interest paid to partner on capi¬ 
tal borrowed from him is allowable as deduction 
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from profits earned—-Leave to appeal—If to be 

granted: ^ ifr^v 

Before the High Court would grant leave to 
appeal to His Majesty in Council, it should be 
satisfied that the case is of such importance as 
would warrant a certificate under S. 109 ( c). If it 
is not, it is justified in refusing the certificate. A 
reference submitted by the Income-tax Officer as 
to whether, in a particular case, the interest paid 
to a capitalist partner on the capital borrowed 
from him is an allowable deduction from the 
profits earned, under S. 10 (2) (Hi) of the Income- 
tax Act, and the decision given by the Court on it 
is prima facie not of public importance, much 
less of great public importance so as to make the 
case, a tit one for granting leave to appeal to the 
Privy Council, more specially where the amount 
by which the assessee has benefited is only about 
Rs. 300. Advisability of the legislature confer¬ 
ring a power upon the High Court to impose a ! 
condition in a fit case requiring the appellant to 
Privy Council to bear the costs of the appeal 
irrespective of the result of the appeal, at the 
time of granting leave to appeal to the Privy 
Council (at any rate in cases falling under S. 66 A 
(2), Income-tax act) suggested. A.I R. 1927 P. C. 
242, Foil.; A.I R. 1^23 Mad. 232, Kef. (Rupchand 
Bilaram and D.C. Mehta , A.J.Cs.) Commissioner 
of Income-Tax, Bombay v. Tejbhandas Motu- 
mal. 163 I.C. 275=8 R S. 193=A.I.R 1936 

Sind 68. 

-S. 109 (c)— Scope — Application underO. 14, 

R. 2 and O. 15, R. 3 for disposal of certain issues 
as preliminary issues —Rejection—Revision peti¬ 
tion to the High Court — Dismissal—Leave to 
appeal to Privy Council—If fit case for appeal. 

Where an application is made to a Court under 

O. 14, R. 2 and O. 15, R. 3, C. P. Code, praying 
the Court that certain issues, which were not 
clear cut issues of law hut were mixed up with 
questions of fact, should be heard and disposed as 
preliminary issues, but the Court rejects the 
application holding that it was not a case in which 
it ought to direct those issues to be disposed of 
before going into the merits of the whole case, 

and a revision application against such rejection 

is dismissed by the High Court as no case was 
made out for interference in revision, it cannot be 
said that the decision of the High Court gives 
rise to any point of importance or difficulty which 
would warrant the grant of a certificate under 

S. 109 ( c) of the Code of Civil Procedure. 
(Harries, CJ. and Rowland, J.) Nandamani v 
Harikrishna. 181 I C 644=5 BR 645=11 R 

P. 624=1939 P.W.N 341=A.I.R. 1939 Pat. 564. 

S. 109 (c)— Scope—Form of ritual in im¬ 
portant public temple—Disputes between two reli¬ 
gious sects If of public and private importance 
—If certificate to be granted. 

The form of ritual in an important public 
temple in the country is a matter of both public 
and private importance falling within S 109 ( c ), 
C. P. Code, and when the case relates to religious 
rites and ceremonies at a temple of national im¬ 
portance and raises disputes between two religious 
sects of a community regarding the conduct and 
form of worship at the temple, the questions at 
issue are in themselves of great public impor¬ 
tance, so as to justify the grant of a certificate 
under S. 109 (c) permitting an appeal to His 
Majesty in Cbuncil. (Leach, CJ. and Patanfali 

Q,. D .—81 
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Sastri. J.) Thiruvengada Ramanuja Pr n DA 
JlYANGARI.U V. VEN K ATACH ARI.U. 1939 M W N 
816=188 I.C. 41 = 1? R.M 773=50 L.W. 252 = 
A.I R 1939 Mad. 847 = (1939) 2 M L.J. 378. 

-S. 109 (c)— Scope—Order striking off name 

of pleader from roll for misconduct—Leave to 
appeal to Privy Council. 

Where a pleader's name is struck off the roll of 
pleaders for misconduct, it has been the practice 
of Allahabad High Court to treat such order as 
one falling under S. 109 (c), C P. Code, in con¬ 
trast with the practice of Patna and Calcutta 
High Courts. (Sulaiman, C.J. and ILijpai, J .) p.A. 
Pleader of Bansi v. Judges of Allahabad High 
Court. 167 I.C. 666=1937 A.L R. 212=9 R.A. 
561=38 Cr.L J. 410 = 1936 A.L.J. 1272=1936 A 
W.R. 1007=A.I.R. 1937 All. 167. 

-S. 109 (c )—Substantial question of law — 

Construction of—S. 70, T. P. Act. 

. A Court ought not to grant a certificate under 
S. 109 (c), C. P. Code, unless a point of law is 
involved in the appeal which is not only substan¬ 
tial and important as between the parties but is 
one of general importance or of such a nature 
that the decision upon it may govern numerous 
cases. The question whether the words ‘any 
accession is made to the mortgaged property’ in 
S. 70, T. P. Act, mean any accession made to the 
mortgaged property by the mortgagor or his 
represematives in title or any accession to the 
mortgaged property by whomsoever made, is a 
question of great public importance having re- 
gard to the existing law in India and the large 
number of ca>es which must be affected by it. 
(Page, CJ. and My a Bu, J .) Sein Htaung v. V. 
h. A. Chettyar Firm. 14 Rang. 86=160 I C 
724=8 R.R. 422=A.I.R. 1936 R^ng. 65 

* 109 ( c )—Two appeals disposed of by 

one judgnient—Judgment proceeding on a common 
ground—One appeal valued above Rs. 10.000 and 
the other less—Certificate of fitness in latter case 
— Whether can be granted. 

Where two appeals arising out of the same suit 
were disposed of by the High Court by one judg¬ 
ment proceeding on one ground common to all the 
appellants, and the valuation of one of the appeals 
was above Rs. 10,000 while that of the other was 
less than Rs. 10,000. was 

Held, that as the point involved in both the 
appeals was a common one, a certificate of fitness 
can be granted in the latter case under S. 109 (c ), 

L -a ^^ ou Sh the requirements of S 110 

C. P. Code, were not fulfilled. (Sulaiman ’ C / 
™ d Benn *t' L) Mukandi |.al v. Hashmat-un- 
Nissa. I L.R. (1937) All 105=166 I C 283—9 

fH= T 193 7 A.L R i 8=1 9 36 A.W C R. 2 Slri 
1936 A.L J. 1025=A.I.R 1936 All. 832 

-S. 110. 

Affirming decree. 

Applicability. 

Construction. 

Substantial question of law. 

Valuation. 

“7- S .* U0 —Affirming decree—Decree for 

property and for account—Decree— 

Appeal—Property held not divisible and claim 

negatived—No finding on question of liability to 

account—Judgment—If one of affirmance as 

r '9? r f. 5 t ? econd . Point-Each claim, if separate 
and distinct subject-matter. * 
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Plaintiff claimed a fourth share of the 
property in suit which she alleged belonged to 
herself and her three sisters, defendants 1 to 3. 
She also prayed for an account of the manage¬ 
ment of the property by the first defendant. The 
first defendant resisted the plaintiff's c aim and 
asserted exclusive title in herself. The lower 
Court hel 1 that the property was divisible into 
four shares and that plaintiff had a right to a 
fourth share and as regards the other prayer, held 
that the first defendant was liable to account only 
to the property as it existed at the time of the 
suit. In appeal, the High Court held that the first 
defendant was solely entitled to the property and 
thus negatived the plaintiff’s title, but gave no 
finding on the question of liability to account, as 

there was no need to do so. 

Held, that the judgment of the High Court 
was really a reversing judgment in respect of the 
whole ca<e, and that it could not be said that in 
respect of the second part of the claim it was an 
affirming one within the meaning of S. 100, C. P. 

Code. . 

Quaere .—Whether the two claims, one to 

property and the other to an account, are to be 
deemed two distinct subject-matters for the 
purpose of granting leave to appeal to the Privy 
Council under S 110. (Venkatasttbba Rao and 
A Jpwsam JJ • ) Kamalathachi v. Mef.nakshi 
Ami 175 I C 236=10 R M. 759=A I.R. 1937 
Mad. 964=(1937) 2 M L J. 543 

__S. HO— Affirming decree—Decree modified 

only or single point and that in favour of appli¬ 
cant—Effect. 

Where tue appellate decree affirms the decree 
of the lower Court in respect of all matters in 
dispute and modifies it only on a single p< int and 
that completely in favour of the applicant for 
leave to appeal upon the opposite party express¬ 
ing his agreement that it should be so modified, 

the decree is one of affirmance, and the applicant 
cannot be granted leave to appeal to Privy 
Council in the absence of a substantial question 
of law (Coldstream and Bhide, J J ) Baboo Lal 
v SiRi Ram. 18 Lah. 268=172 I.C 803=10 R. 
L 370=39 P.L.R 877=A.I.R. 1937 Lah. 712. 

--S. 110— Affirming decree—High Court, on 

appeal increasing amount of compensation in land 
acquisition matter—If affirming decree. 

Where, on appeal, the High Court increased 
the amount of compensation awarded by the 
lower Court in a land acquisition matter, the 
High Court has only affirmed the decree of the 
lower Court and has not varied it and as such 
unless a substantial question of law is involved, 
leave to appeal to the Privy Council could not be 
granted. {Bennet and Verma, JJ .) Srf Narain 
Khanna v. Secretary of State. 185 I.C. 513= 
12 R.A. 334=1939 A L.J. 736=1939 A.W.R. 
(H.C ) 65l=A.I.R. 1939 All. 723. 

-S. 110— Affirming decree—Leave—Grounds. 

Even if the decree of the High Court affirms 
the decree of the Subordinate Judge, where the 
aopeal involves substantial questions of law and 
the value of the subject-maner of the suit and of 
the appeal is above Rs 10 01 0, the High Court is 
justified in granting leave to appeal to the Privy 
Council. {Sir Lancelot Sanderson Gaekwar 
Baroda State Railway v. Hafiz Habib-ul Haq. 
65 I.A. 182=1 L R (1938) All. 601=4 B R 524 
=10 R.P.C. 262=1938 A.L.R. 352=67 C.L.J. 
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254=1938 P.W.N. 535=32 S L.R. 531=40 Bom. 

L. R. 811=19 Pat.L.T. 689=174 I.C 551=1938 

M. W N. 481=1938 O.W N 521=1938 A.L.J. 
488=42 C.W N 705=1938 O L.R. 218=1938 A. 
W R. (P.C.i 123=47 L.W 753=A.I.R. 1938 P. 
C. 165=(1938) 2 M.L J. 11 (P C.) 

-S. 110 —'Affirming decree'—Modification of 

decree in favour of applicant—Right of appeal. 

It would be anomalous to grant leave to appeal 
to His Majesty in Council to an applicant on 
matters in which a High Court has concurred 
with the trial Court on the mere ground that on 
other matteis the High Court has modified the 
decree of the trial Court but in favour of the 
applicant. ( Jai Lal and Abdul Rashid, J J ) Mt. 
Shahzadi Bi v. Mt. Rahmat Bi 174 I.C. 893= 
10 R.L. 616=A.I R. 1937 Lah. 761. 

“-S. 110— Affirming decree—Only modified- 

tion made by appellate Court being in favour of 
applicant—E ffect. 

Where the only modification made by the Court 
of appeal is in favour of the applicant for leave 
to appeal to His Majesty in Council, and it is a 
modification of such a character as to leave the 
applicant without any further grievance so far as 
that particular matter is concerned, the applicant 
cannot, because of that modification, contend that 
it is not a judgment of affirmance and have a 
right to an appeal on other points on which both 
the Courts have been in agreement, without 
showing a substantial question of law. {Wort, 
Aq C.J. and Dhavle. J.) M aHabir Prasad v. Brij 
Mohan Prasad 15 Pat. 637=1936 P.W N. 587 
=163 I.C 139=8 R.P. 621=17 Pat L.T. 602= 

A I R. 1936 Pat. 553. 

-S. 110— Affirming decree—Rejection of 

appeal owing to insufficiency of court-fee. 

An order of the High Court rejecting an appeal 
on account of insufficiency of court-fee is one 
affirming the decision of the first Court within 
the meaning of S. 110, C. P Code. (Thomas C. 
J.and Radha Krishna , J.) Durga Bux Singh v. 
Amiuka 1 tjx Singh. 189 I.C. 87=1940 A.W.R. 
(CC.) 263 = 1940 O.L.R. 410=1940 O A. 506= 
1940 O.W.N.616. 

-S. 110 —Affirming decree—Several subject- 

matters involved w suit— High Court decree con¬ 
firming decree of lower Court in respect of some 
but varying it in respect of others—If reversing 
judgment—Leave to appeal in respect of subject- 
matters on which the decree of lower Court was 
confirmed—If can be granted. 

Where there are several subject-matters com- 
pri>ed in the lower Court’s decree, each should 
be regarded separately for deciding whether the 
High Court’s decree is or is not an affirming 
decree under S. 110, C P. Code. A single decree 
may comprise several decisions, and each decision 
may relate 10 a distinct subject-matter. The 
decree embodying these severa decisions in res¬ 
pect of different subject-matters cannot be re¬ 
garded as one and entire. Consequently where 
the High Court reverses the decisions in respect 
of some, but affirms the decision in respect of 
others, the decree of the High Court is an affirm- 
ing j udgment and not a reversing one in respect 
of the subject-matters as to which the High 
Court affirms the decision of the lower Court It 
cannot be held that because the decree has not 
been affirmed in its entirety, it cannot be regarded 
as an affirming decree on the ground that it is one 


QUINQUENNIAL DIGEST, 1936—1940 



CIVIL, CRIMINAL AND REVENUE. 


1286 


C. p. CODE (1908), S! 110. O ’ . lUiOO 

and ind,visible ( Venkotasubbo Rao and Abdur 
Rahman JJ.) Velayya v. President. H. K E. 
Board. Madras. 181 I.C. 988—11 RM* 889—- 
1938 M.W.N 298=47 L W. 393=A.I.R. 1938 
Mad 631=(l938> 1 M.L.J 487. 

_S. 110 —Affirming decree—Suit comprising 

different subject matters and different sets of 
defendants—Decree dismiss *• 9 claim in respect of 
some and allowing claim in respect of others— 
Appeals by both parties-Decree allowing one 
appeal and dismissing other—If one of reversal— 

Leave to appeal. , . 

In cas.es where parties claiming under various 
alienations are brought before the Court, the 
mere fact that the rules of procedure permit the 
claims to be joined in one suit does not justify 
the decree being treated as one single and insepa¬ 
rable decree when the High Court confirms the 
lower Court’s decree in respect of some of the 
parties and claims and reverses it as regards 
others. In a suit by a Hindu reversioner for 
possession of properties as belonging to the 
estate of the last male holder, there were two 
sets of defendants, vis.» alienees tracing their 
title to the moiher of the last male holder and 
another set of alienees who traced their title to the 
widow of the last male owner. The trial Court 
dismissed the suit in so far as it related to the 
properties claimed through the mother of the 
last male owner, but decreed it in respect of the 
properties alienated by the widow of the last 
male owner. Two appeals were preferred 
one by the plaintiff against the dismissal of part 
of his claim, and the other by the alienees from 
the widow who were directed by the decree to 
surrender possession. The High Court by its 
decree allowed the plaintiff's appeal, but dismiss¬ 
ed the appeal of the alienees from the widow of 
the last mile-holder. The properties involved in 
each of the two appeals executed Rs. 10,000 in 
value. 

Held, that so far as the decree allowed the 
plaintiff’s appeal, the decision of the High Court 
was one of reversal and therefore a certificate 
should issue granting leave to appeal to His 
Mdj sty in Council; but the decision, so far as it 
dismissed the appeal of the alienees from the 
widow, affirmed the decree of the lower Court 
and therefore no leave to a peal could be granted 
unless the applicants for leave sati>fied the 
Court that there was a substantial qutstion of 
law involved. The fact that the two appeals 
arose out of the same Court was no ground for 
regarding the decision of the High Court as a 
single decree so as to entitle the defeated 
parties to appeal against the whole decree taking 
the appeal' together on the ground that the High 
Court in part modified the decree of the lower 
Court. (Varadachariar and Horwill, JJ.) 
Ramayya v Lakshmayya 47 L W. 514=1938 
M.W.N. 439=177 I C. 248=11 R M. 301=A.I. 

R. 1938 Mad. 598=(1938) 1 M L.J. 492. 

- -S. 110— "Affirming decree'’—Suit compris¬ 
ing several subject-matters—Decisions confirming 
as regards some and varying as regards others — 
Riqht of appeal—If extends to whole decree — 
Variation of decree as against one of several 
defendants only—Right of appeal. 

In order to decide whether a decree affirms the 
decision of the Court below, as contemplated by 

S. 110, Ci P. Code, what is to be regarded is not 
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the decision as a whole, but the decision as it 
affects the subject-matter in dispute. Thai is the 
proper test. Where there are several decisions 
in respect of several subject-matters in the same 
suit, the decree embodying those decisions should 
not, by some fiction, be regarded as ore and 
entire. The right way of construing S. 110 is to 
read the words "decree or final order’’ in the 
third clause in conjunction with, and to treat 
them as relating to, the subject-matter mentioned 
in the first clause. Where tn a mortgage suit 
the. lower Court passes a decree against A and 
B for the full amount claimed and against C and 
D for part of the amount, and the High Court on 
appeal confirms the decree against A and B and 
also C; but varies as against D by holding him 
liable for a laiger an ount than was decreed 
against him by the lower G»urt, it is open to D to 
appeal to the Privy Council, as the decree is one 
of reversal so far as he is concerned, but the 
decree being one of affirmance as against C, plain¬ 
tiff could not be granted leave to appeal to the 
Privy Council as against C, in the absence of a 
substantial question of law. f Venkatasubba Rao 
and Cornish. JJ.) Venkataswami Chettjar v. 
Sf.kkutti Pit i.ai. I LR (1937) Mad 121 = 166 
IC 251=9 R.M. 351 = 1936 M.W.N. 1051 = 44 
L.W. 533=A.I.R 1936 Mad 881 = 71 M.L.J. 580. 
-S 110 —Affirming decree—Suit on mort¬ 
gage—Trial Court decreeing suit in respect of 
certain items of properties and dismissing it with 
regard to others—High Court directing on appeal 
dismissal of entire suit—If affirming decree 

Where the trial Court decreed a suit on a mort¬ 
gage bond in respect of certain items of the pro¬ 
perties covered b> the mortgage and dismissed it 
with regard to the other items, and on appeal by 
both the parties, the High Court directed the 
dismissal of the entire suit. 

Held, that the decree of the High Court did 
not affirm the decision of the trial Court and that 
the decree could not be dissected by holding that 
in so far as the items of properties in respect of 
which the suit was dismissed by the trial Court 
were concerned, there was a decision of 
affirmance. (- 9 . K. Ghose and McNair, JJ.) Bank 
of Khulna. Ltd. v. Jyoti Prakash Mitra 41 
C.W.N 494. 

-S. 110 —Affirming decree—Variation of 

decree in favour of applicant—Right of appeal. 

Where the High Court on appeal enhances the 
amount decreed by the trial Court to the appli¬ 
cant for leave to appeal, the variation of the 
trial Court’s decree is no doubt all in favour of 
the applicant, and he cannot have any appealable 
grievance against such variation, but nonetheless, 
the decree of the High Court is not one of 
affirmance. The applicant is. therefore, entitled 
to appeal to the Privy Council as of right with¬ 
out showing that some substantial ques ion of 
law is involved. (Tek Chand and Skemp JJ) 
Hakim Rat v Ganga Ram. 181 I.C 248=11 R. 
L. 794=40 P.LR 399=A.I.R. 1938 Lah 836. 

-S. 110 —Affirming judgment on merits — 

Judges of High Court differing on question of 
academic interest—If a good ground. 

\A here both the Judges of thel 'igh Court 
agree on the merits with the judgment of the 
Court below, but differ as between themselves on 
a question of mere academic interest, leave 
should not on that ground be granted to appeal to 
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His Majesty in Council. (Wort, Ag.C.J. and 
Manohar Lall, JJ.) Jogendra Narain Singh v. 
Radha Prasad Singh. 178 I.C. 203=5 B.R. 72 
= 11 R P 225 

-S. 110— Applicability — Suit for Rs. 34,300— 

Decree for Rs. 11,950— Appeal to High Court by 
both parties—Dismissal of plaintiff’s appeal — 
— Defendant's appeal allowed in part and amount 
reduced to Rs. 6,080— Leave to appeal—Grant of. 

In a suit for recovery of Rs. 34,000 the trial 
Judge passed a decree in favour of the plaintiff 
for Rs. 11,950. Both the parties appealed to the 
High Court. Both appeals weie heard together 
and the plaintiff's appeal was dismissed while 
that of the defendant was accepted in part, the 
amount of Rs. 11.950 being reduced to Rs. 6.080 
The plaintiff applied for leave to appeal and the 
questions raised in the memorandum of appeal 
were all questions of fact. 

Held, that leave could not be granted as no 
appeal lay as of right under S. 110. The appeal 
and the cross-appeal could not be considered to¬ 
gether for purposes of S. 110 nor did the fact 
that a composite decree was prepared in both the 
appeals make any difference. (Tek Chand and 
Skemf JJ ) Banarsi Dass & Sons v. Delhi 
Iron Syndicate. 176 I.C. 314=11 R.L. 193 = 
AIR. 1937 Lah. 916. 

_S. 110 - Construction —“ Directly or indi- 

rectly”—Possible future suits. 

If, in order to make up the prescribed limit of 
valuation for leave to appeal to the Privy 
Council, various claims indirectly connected with 
the subject-matter of the main suit are sought to 
be added, the indirect relation must not be too 
remote. The phrase ‘directly or indirectly’ in 
S. 1 Id refers to suits in existence and cannot be 
stretched to cover suits not yet brought. The 
indirect relation must be decided with reference 
to actual circumstances at the time and not to 
circumstances which are remote. On the other 
hand the possibility of future <<uits may be taken 
into consideration if such suits will be affected 

by the doctrine of res judicata. 35 All. 445 ; A.1. 
R. 1925 P.C. 159; A.I.R. 1932 Mad 125 and A.I.R. 
1923 P.C 257, Disc, and Poll. ( Addison , A C.J. 
and Din Mahomed. J.) Bal Raj v. Mt. 
Mahanto. 170 I C. 469=10 R.L. 130=38 PL 
R. 767=A I.R 1936 Lah 31. 

..-S. 110 — Construction—"Indirectly" — Possi¬ 

bility of future suits—If enough. 

Under S. 110, C- P. Code, the queslion whether 

a decree involves indirectly a claim or question 
respecting property the value of which is 
Rs- 10,000 or upwards, must be decided with 
reference to actual circumstances at the lime and 
not to circumstances, which are remote, and not 
in particular to a mere possibility that future 
suits as to all or part of the larger extent of the 
property alleged to be concerned may be institut¬ 
ed at some time in the future. 43 M.L.J. 728, 
Foil. ( Costello, Ag.C.J. and Edgley, J.) 
Kumar Chandra Singh v. Gobinda Das. 42 C. 
W.N.298. 

--Ss. 110 and 109 (c)— Construction —S. 110 

if to be construed widely—Questions of law in¬ 
volved though valuation less than Rs. 10,000— 
Leave, if can be granted 

‘It must always be kept in view that no real 
mischief can arise from not allowing a very wide 
construction of S. 110 because such cases, if 


worthy of being tried by a higher tribunal, can 
always be dealt with under sub-S (c) of S. 109 
52 C. 650 (P.C.). Where the value of the subject- 
matter in dispute on appeal to His Majesty in 
Council was not upwards of Rs. 10,000 but the 
value was shown to be about Rs. 9,750 and there 
were questions of law involved. 

Held, leave ought to be granted under S. 109 
sub-S (c). ( Roberts , C J. and Dunkley, J 
n A WS0Ns Bank, Ltd. v Maung Mya Thwin 
178 I.C. 447=11 R.R. 236=A I.R. 1938 Rang. 


-S. 110— Construction—'"Some claim or 

question jo or respecting property of like amount 
or value"—Meaning of—Increase in value of pro¬ 
perty between date of trial and date of appeal— 
If to be taken into account. 

The words “some claim or question to or 
respecting property, etc.” in para. 2 of S. 110, C- 
! P. Code, must be interpreted to mean some claim 
I or question to or respecting property additional 
to or other than the actual subject-matter in dis- 
pute in the appeal. The words cannot be con¬ 
strued to mean that if there were an increase in 
the value of the properly between the date of the 
j trial and the date of the appeal, so that property 
which was worth less than Rs. 10,000 at the time 
of the original suit was worth more than that 
sum at the time of the appeal, there would for 
that reason be a right of appeal to the Privy 
Council. That would be a result which the legisla¬ 
ture did not evidently intend. (Broomfield and 
Tyabji, JJ.) Govindbhai v. Dahyabhai. ILR 
(1937) Bom 402 = 170 I.C. 717=10 RB 113 = 
39 Bom.L R. 332=A I.R. 1937 Bom. 326.' 

-S. HO— Substantial question of law. 

Where the questions sought to be agitated be¬ 
fore His Majesty in Council have been subject of 
consideration by the Courts in the Punjab for a 
period of over 70 years and the Courts have uni¬ 
formly arrived at one decision on them and the 
predecessor-in-interest of the petitioner was a 
party in several of the cases in which those ques¬ 
tions arose and on the strength of those decisions 
titles have been created for a long time, no sub¬ 
stantial question of law is involved in the appeal 
nor is the ca-e otherwise fit for appeal to His 
Majesty in Council. (Tek Chand and Skemp, JJ.) 
Ahmad Mukhtar v. Hari Ram. 174 I C 265= 
10 RL. 363=39 P.L.R. 972=A.I.R. 1937 Lah. 


--S. 110—' "Substantial question of lazv "— 

Application of legal principles authoritatively 
settled. y 

Where the legal principles governing the case 
do not admit of any doubt having been settled 
authoritatively by the highest tribunal and the 
real question is one of the application of these 
principles to the particular facts of the case, no 
‘ substantial ques.ion of law” arises, on which a 
certificate for appeal to His Majesty in Council 
can be granted. (Tek Chand and Dalip Singh, 
JJ.) The Municipal Committee, Amritsar v. 
Rallia Ram. 165 I.C. 735=9 R.L. 296. 

-S. 110— Substantial question of laiv—Con¬ 
struction of documents—Question whether pro¬ 
perty belongs to God or arcltaka service warn 
turning upon construction of tnant papers—Leave 
to appeal—If can be granted. 

The question whether the property in suit was 
a gift to the God or was an archaka service inam. 
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v .ch turns upon the effect of the inam proceed- 
ngs and upon a construction of the various inam 
papers cannot be held to involve any substantial 
question of law so as to justify the grant of leave 
to appeal to His Majesty in Council. (Venkata- 
subba Rao and Abbur Rahaman, JJ.) Velayya v. 
President, H. R. E. Board, Madras. 181 I.C. 
988=11 R.M. 889=1938 M.W.N. 298=47 L.W. 
393=A.I.R. 1938 Mad. 631=(1938) 1 M.L.J. 
487 

- S. 110— Substantial question of law-Con- 

struction of statute—Decision based on clear 
language of statute and in accordance with prior 
Bench decisions —Leave to appeal—If to be gran- 
ted. 

Where the decision on a point is based on the 
clear language of a section of a statute in accor¬ 
dance with the view taken previously by several 
Benches of the High Court, it is hardly proper to 
treat the matter as involving a substantial ques¬ 
tion of law within the meaning of S. HO. C. P. 
Code. (Venkatasubba Rao and Abdur Rahman , 
JJ.) Velayya v. President, H. R. E. Board, 
Madras 181 I.C. 988=11 R M. 889=1938 M. 
W.N. 298=A I.R. 1938 Mad. 631=47 L.W. 393 
= (1938) 1 M.L J. 487. 

-S. 110— Substantial question of lazo — Decree 

for arrears of rent against alleged minor — Ques¬ 
tion whether remedy of minor is suit under S. 99, 
Agra Tenancy Act, or suit to set aside original 
decree—If fit one for appeal. 

The applicant against whom a decree for arrears 
of rent had been obtained by his landlord brought 
a suit under S. 99 of the Agra Tenancy Act for 
recovery of possession, alleging that he was a 
minor on the date of the decree. He was non¬ 
suited on the ground that his proper remedy was 
a suit to set aside the original decree for rent. 
Applicant applied for leave to appeal to His 
Majesty in Council contending that his remedy 
was a suit under S 99 of the Agra Tenancy Act 
and that it was a substantial question of law. 

Held, that it having been held by the Court 
that the proper remedy in such cases was to apply 
to have the decree set aside and not to sue under 
S. 99 for recovery of possession, that must be 
taken to be good law, and that the question invol¬ 
ved was not an important or substantial question 
of law which required a reference to the Privy 
Council. ( Drake Brocktnan, S. M. and Knox , J. 
M ) Jagadamba Prasad v. Ram Gopal Singh. 
1936 R.D 120. 

-S. 110— Substantial question of lazo — In¬ 
terpretation of previous decision. 

Where the decision regarding the title to 
certain property is contained in a decision to 
which the petitioner was a party but the petitioner 
seeks to show that no decision was given in 
respect of his title, this is not a question of law 
but is a question of the interpretation of that 
decision. ( Middleton, J. C. and Mir Ahmad, AJ. 
C.) Secretary of State v. Kadiia Devi. 169 1. 
C. 926=10 R. Pesh. 11=A.I.R 1937 Pesh. 61. 

-S. 110— Substantial question of '.aw — 

Matter in dispute settled by statute. 

Where the whole object of the appeal which is 
sought to be argued before the Privy Council is 
to challenge the act of the Executive Govern¬ 
ment in taking the estate of the applicant under 
the management and superintendence of the Court 
of Wards, a matter which is settle by statute 
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law contained in the U. P. Court of Ward^ -Xct, 
the appeal does not involve a substantial question 
of law such as would justify the High Court in 
granting leave.to the applicant to appeal to His 
Majesty in Council. ( Nanavutty and Zia ul 
Hasan, JJ.) Jai Indra Bahadur v. Deputy Com¬ 
missioner. Khf.kj. 12 Luck. 15 = 160 I.C. 171 = 

8 R.O. 249=1936 O W N. 191=A I.R. 1937 
Oudh 132. 

-S. 110 —Substantial question of laze — Mis¬ 
application of well defined legal principles. 

Where the legal principles such as were applied 
in the case are well defined a misapplication of 
such principles docs not raise any substantial 
question of law. (Stone, C. J. and Niyoni. J ) 
(iANPATRAO V. IsiIWAR SlNGH. I L.R. H940) 

Nag 29=180 I C. 827 = 11 RN, 399=A.I.R. 
1938 Nag. 482. 

-S. HO—Substantial question of law—Pur¬ 
chase of decree—Zarpe-hgi lease for term of 
years in lieu of part consideration for sale— 
Interest on Zarpeshgi in shape of rents and 
profits—If expenditure incurred solely for earn¬ 
ing income—If can be set-off against interest on 
decree amount —Quest on as to—If fit one for 
appeal to Privy Council. See Income-tax Act, 
Ss. 10 and 12. 1939 I.T.R. 260. 

-S 110 —Substantial question of law — Ques¬ 
tion of proof of custom, though incidentally 
involving interpretation of documents. 

Where the proof of an alleged custom is con¬ 
fined to two documents, though their interpreta¬ 
tion is challenged in appeal, it could not be said 
that a substantial question of law is involved 
within the meaning of S. 110, C. P. Code, as the 
real question is whether the custom set is proved 
or not an ' the interpretation of the documents 
was only incidental thereto (Thomas, C.J.and 
Zia-ul-Hasan. J ) Chhab Nath Kuar v. Setrat 
Kuar. 178 I.C. 658=11 R.O. 122=1938 O.W. 
N. 1132=1938 O.A 913=1938 A.W R. (C.C.) 
129=A.I R 1939 Oudh 60. 

-S. 110— Substantial question of law—Rejec¬ 
tion of affidavit filed by debtor under R. 79, Cal¬ 
cutta Insolvency Rules. 

Where an Insolvency Judge rejected an affida¬ 
vit of thedebtor which purported to be a notice 
under R. 79, the Calcutta Insolvency Rules, 1910, 
on the ground that it was filed out of time. 

Held, that there was no substantial point of 
law within the contemplation of S. 110, C. P. 
Code, whether or not the Judge was right in 
rejecting the affidavit. ( Costello , A. C.J. and 
Edgley,J.) Ahmad Mahomed Paruk v. Pra- 
phulla Nath Tagore. I.LR. (1938) 1 Cal. 
13=181 I.C. 251=11 R.C. 795=A.I.R. 1939 
Cal. 35. 

-S. 110 — Valuation — Ascertainment — I m ~ 

movable property — Multiples prescribed by 
United Provinces Encumbered Estates Act, if 
applicable. 

The market value of immovable property is 
usually determined with reference to instances of 
sales. The multiples prescribed by the Encum¬ 
bered Estates Act were fixed. For the purposes 
of that particular act and as such they cannot be 
made the basis of calculating values of properties 
generally. (Thomas, C- J. and Zia-ul-Hasan, j.) 
Rafi Uddin Ahmad v. Kaniz Abid. 1938 A.W. 
R. (C.C.) 112=1938 O.W.N 1101=1938 O.L.R . 
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478=1938 O A. 922=178 I.C. 250=A.I.R. 1939 
Oudh 1. 

-S 110 — Valuation—Amount or value of the 

44 subject-matter" of the suit in the Court of the 
first instance—Meaning of. 

The woids 'the amount or value of the subject- 
matter of the suit in the Court of the first inst¬ 
ance’ mean the amount or value at the institution 
of the suit, and not at the date of the decree in 
the Court of first instance which meaning is not 
affected by the alternative condition which 
follows in the section. 57 I A 56, Foil. ( Addison, 
A. C.J and Din Mahomed. J.) Bal Raj v. Mt. 
Mahanto 170 I.C. 469=10 R.L. 130=38 P.L. 
R. 767=A.I R. 1936 Lah 31. 

-S. 110 — Valuation -Computation of — 

Mortgage decree — Appeal—Validity of mortgage 
affirmed but rate ot interest varied—Amount of 
variation less than Rs. 1U.000— Leave, if can be ' 
granted. | 

Where a trial Court grants a decree on a mort- j 
gage, but the Court of appeal while affirming the 
validity of the mortgage, varies the rate of inte¬ 
rest decreed but the arnou it of variation is less 
than Rs. 10,000 leave to appeal to the Privy 
Council cannot be granted, for the question of 
interest is not of sufficient value to amount to 
Rs. 10,000 and as to the validity of the mortgage 
the findings of both the Courts were concurrent. 1 
(Bennet and Verma, J J.) Wiqar Ali Khan v. 
Narain Das. I LR (1939) All. 443 = 182 IC 
367=12 R.A. 1 = 1939 A.L J 62=1939 A.W.R. 
(HC.) 115=A I.R 1939 All 322. 

-S. 110— Valuation — Construction of agree¬ 
ment embodied in compromise decree—Dispute as 
to—Decision affecting party's interest m property 
worth over Rs. 10,000— Right to grant of certi¬ 
ficate. 

Where the construction of an agreement bet¬ 
ween the parties embodied in a compromise 
decree is in dispute and the decision of the High 
Court affects the interest of a party in the suit 
property, which is of far greater value than 
Rs. 10,000, that party is entitled to a certificate 
under the second clause of S. 110, C. P. Code, 
permitting an appeal to His Majesty in Council 
(Leach, C. J and Somayya, J.) Guruvappa 
Naickf.r v. Mounacuruswami Naicker. I.L R 
(1939i Mad 838=1939 M.W.N. 607=187 IC 
731=12 R.M. 739=49 L W 786=A.I.R. 1939 
Mad. 742=(1939> 2 M.L.J 36 (2). 

-S. 110— Valuation — Partition suit — Whole 

estate valued at over Rs 25,000— Plaintiff's share 
valued at less than Rs. 10,000— Dismissal of suit 
— Appeal—Decree allowing claim to property 
worth less than Rs. 10,000— Leave to appeal to 
Privy Council — Competency. 

In order to satisfy the conditions as to valua¬ 
tion in S. 110, C. P. Code, the suit must involve 
rights and claims to property which rights and 
claims are worth Rs. 10,0)0 or upwards. In a 
partition suit it is the parlicular share claimed 
which has to be looked at and not the entire 
estate for purpose of valuation. In a suit for 
partition, the plaintiff valued the entire estate as 
a whole at over Rs. 25,000. and his own share at 
Rs. 8,662-5-4. The defendants denied that the 
plaintiff was a coparcener and their plea was 
upheld and the suit was dismissed. On appeal, 
the High Court held that the plaintiff was a co¬ 
parcener and allowed his claim to property of the 


value of Rs. 5,162-5-4. The defendants applied 
for leave to appeal to the Privy Council. 

Held, that the relief being at less than Rs 10.(00, 
the decree in appeal did not involve any claim or 
question respecting property of the prescribed 
value, and that leave to appeal should not be 
granted ; the fact that the decree in appeal direct¬ 
ed partition of an estate worth over Rs. 25,000 
did not bring the case within the second clause of 
S. 100 and did not justify the grant of leave to 
appeal. (Leach, C.J. and M-idhavan Nair, J ') 
Sukkira Goundan v. Palani Goundan. I.L R. 
(1938) Mad 923=47 L W. 591 = 182 I.C. 913= 
12 R.M. 166=1938 M.W.N. 433=A.I.R. 1938 
Mad. 666=t 1938) 1 M.L.J. 728. 

-S. 110— Valuation—Suit property worth 

less than Rs. 10 000— Decree for mesne profits of 
suit property obtained in separate suit—Decretal 
amount, if can be added. 

The subject-matter of a suit in the Court of the 
first instance was less than Rs. 10,1 00. In order 

to make up the prescribed valuation for appeal to 
the King in Council, it was sought to add the 
amount of the decree for mesne profits of the 
property, which decree was obtained in a separate 
suit. 

Held, that the decretal amount could not be 
added so as to increase the value of the appeal to 
the Privy Council as it did not fall within Cl. 2, 
S. 110. 39 M. 843 and 57 I.A 56, Rel. on. (Addison, 
A.C.J.and Din Mahomed J ) Bal Raj v. Mt. 

1 Mahanto. 170 I C. 469=10 R L. 130=38 P.L. 
R. 767=A.I.R. 1936 Lah. 31. 

| -S. 110— Valuation—Partition suit—Share 

valued at Rs. 5,500— Decree awarding share to 
plaintiff and to one defendant — Appeal—Reversal 
and distnissal of suit—Shares of plaintiff and of 
one defendant—If to be taken into account for 
purposes of valuation for leave to appeal to Privy 
Council. 

A suit for partition and recovery of the plain¬ 
tiff’s one-sixth share which was valued at 
Rs. 5,500 for purposes of jurisdiction was decreed 
by the trial Court, the decree also providing that 
defendant No. 4, who was a brother of the plain- 
I tiff, should also recover his one sixth share, with 
j mesne profits equally with the plaintiff, on pay¬ 
ment of the necessary stamp duty. Defendants 
1 to 3 appealed to the High Court, valuing the 
appeal at Rs. 5,500 for purposes of jurisdiction. 
The High Court set aside the decree of the trial 
Court and dismissed the suit. Plaintiff and 
defendant No. 4 applied for leave to appeal to the 
Privy Council. 

Held, that for purposes of S. 110, the decree to 
be looked at was the decree as it affected the 
interests of the party or parties prejudiced by it, 
that the decree having affected the interests of 
both the plaintiff and defendant No. 4, it involved 
a question respecting property of the value of 
Rs. 10.00U or upwards, and that though the share 
of defendant No. 4 was only involved indirectly, 
that was sufficient for the purpose of the second 
paragraph of S. I10, C. P. Code, and the applicants 
were therefore entitled to leave under the section, 
irrespective of the question whether there was a 
substantial question of law, as the High Court 
had reversed the decree of the trial Court. 
(Broomfield and Sen, JJ.) Appa Trimbak v. 
Vaman Govind. • I.L.R. (1937) Bom. 705=165 
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C P. CODE (1908), S. 110. M) : <l ^ A . • 
I.C. 599=9 R.B. 373=39 Bom.L.R. 156=A.I.R. 

1937 Bom. 181. _ , 

_-S. HO —Valuation—Plaintiff putting lower 

valuation on plaint—Whether estopped from 


C.P. CODE (1908), S. 110. 

Council under para. 1 of S. 110, C.P. Code, claim¬ 
ing that ihe amount or value of the subjtci-m -t'Cr 
of the suit and appeal was more than Ks. 10,(300. 
It was found that the real value of the progenies 
involved was far above !<s. 10 , 1 - 00 . . 

Held, that the prayer for a declaration could 
only be valued on a notional basis, ana in the 
present case the suit as a whole could only have 
a notional valuation even for purposes oi juris¬ 
diction ; that the plaintiff was not estopped nor 
barred by the rule that a man cannot approbate 
and reprobate from showing that the value of the 


***••»*'*• " *• f *-- - ~ - a . 

varying the valuation for purposes of appeal to 

Privy Council. . . 

The meie fact that a lower valuation was put 
on the plaint for the purposes of court-fee does 
not operate as estoppel against the plaintiff for 
the purposes of a Privy Council appeal so as to 
prevent hun from showing that the real value of 

the subject-matter in suit in the Court of first ^ ^ ...... . . . -- 

instance was Rs. 10,000 or upwards, provided the : su 5j ec t. IT iatt er of the suit and the appeal was 
question of valuation has not been raised and Ks. 10,000 or upwards within the meaning of 
decided at an earlier stage by the Court and 5 jjq, C. P- Code, and the plaintiff wasconse- 
provided also the defendant has not been led to , quently entitled to a certificate of leave to appeal 
act upon such valuation for the purpose of choos- under 5 . 1 10, para. 1. (Broomfield and Tyobu, 
ing forum for his appeal. (-S. K. unose ana jj \ Govinddhai v. Dahyabhai. I L.R. (1937) 
McNair, JJ.) Kadhika Nath Biswas vMidna- Bom 402=1 7o I.C. 717 = 10 R.B. 113=39 Bom. 
POKE Zamindari Co., Ltd. 41_C.W N._Z89—64 ^ , L R 332=A.I R. 1937 Bom. 326. 


L.J. 561=171 I.C. 163=10 R. C. 228=A.I.R 

1937 Cal. 292. „ . . 

-S. 110 — Valuation — Rent suit — Decision 

allowing abatement of rent for diminished area. 

If the decision in a suit for rent goes to the 
root of the contractual relation between the parties 
and determines the rights and liabilities of the par¬ 
ties on the ba^is of the lease for all time to come, 
the real value of the subject-matter of the suit 
could be taken to be beyond its apparent value. 
But this principle has no application where what 
the Court decides in substance is that there was 
failure on the part of the landlord to put the 
tenant in possession of some part of the demised 
land, and for the period in suit, he is entitled to 
reduced rent corresponding to the area in actual 
possession of the tenant. In such a case, the 
sum of money actually at stake in the’suit would 
represent its true value. (S'. K. Ghose and 
Mukherjea, JJ.) Ram Lal Dutta v. Dhirendra 
Nath Roy. 43 C.W.N 239. 

-S. 110— Valuation given in plaint — If can 

be enhanced by plaintiff applicant. 

Where the plaintiff applies for leave to appeal 
to the Privy Council, it is not open to him to allege 
that the valuation given by him in his own plaint 
was too low and ask for its enhancement for the 
purposes of S. 110, C.P. Code. (Bennet and 
Varma, JJ.) Sri Krishna Mohan v. Purshot- 
tam Das. 185 I C. 690=12 R.A. 346=1939 A. 
W R. (H.C.) 648=1939 A.L.J. 751=A.I.R. 1939 
All. 695. 

-»S. 110, Para. 1— Valuation of subject- 

matter m suit and appeal — Suit for declaration, 
injunction, possession and mesne profits—Claim 
valued at less than Rs. 10,0 0 in suit and appeal — 
Application for leave to appeol—Value of pro¬ 
perties exceeding Rs. 10.000— Right to certificate 
—Valuation in lower Court—If bar to right— 
Approbate and reprobate—Applicability of rule. 

In a suit for declaration of title to certain pro¬ 
perties, for an injunction and possession and 
mesne profits, plaintiff valued his claim at 
Rs. 9,760-5-6 as follows: Rs. 200 for declaration 
and injunction ; Rs. 4,427-5-6 for possession of the 
properties in defendant’s possession calculated at 
7 \ times the assessment; Rs. 333 for his share of 
the properties sold; and Rs. 4,800 for mesne pro¬ 
fits. The suit was dismissed and plaintiff appealed 
to the High Court adopting the same valuation. 
The appeal was also dismissed. The plaintiff 
then applied for leave to appeal to the Privy 


S. 110, Para. 2 —Applicability—Conditions. 

The condition laid down in the second para- 
graph of S. 110, C.P. Code, is independent and 
self-sufficient and is not in.any way dependent on 
the fulfilment of both or either of the conditions 
in the first paragraph. The requirements 01 the 
second paragraph will be complied with, if there 
is some claim or question directly or indirectly 
by the High Court’s order either as to or respect¬ 
ing property of Rs. 10,000 or upwards, v\here 
the plaintiff claims to enforce a charge and obtain 
a decree for sale with option to sell any part ot 
the mortgaged property, there would be an appeal 
as of right under the second paragraph, it the 
total value of the property sought to be sold ex¬ 
ceeds Rs. 10 ,i 00, even though the pecuniary lia¬ 
bility of the property is limited to a sum less than 
Ks. 10.200. ( Sulaiman, C.J. and Bennet, J.) 
Nadir Husain v Municipal Board, Agra IL 
R. (1937) All. 405 = 167 I C. 670=9 R A 558= 
1937 A.L.J 38=1936 A.W R. 1297=1937 A.L.R. 
214=A.I.R 1937 AH 169. 

-S 110 , second clause— Construction. 

The second clause of S. HO, C. P- Code, does 
not authorise an appeal to His Majesty’s Privy 
Council in respect of property for which no claim 
has ever been made or in respect of which no 
question has ever arisen in any Court. The words 
“or the decree or final order must involve, 
directly or indirectly, some claim or question to 
or respect ing property of like amount or value 
refer to suits inexistence and not to suits in 
gremio futuri. (King, C.J and Zia-ul-Hasan, J.) 
Madho Prasad Singh v. Shf.r Bahadur Singhi 
12 Luck 27=160 I.C. 799=8 R.O. 274=1936 
O.WN 181=A I.R. 1936 Oudh 181. 

-S. 110 Para. (2 )— Interpretation. . 

Where the value of the subject-matter in dis¬ 
pute on appeal to the Privy Council is admittedly 
below Rs. 10 , 000 , but the petitioner alleges that 
there is another appeal pending on behalf 
another party affected by the decree and that the 
value would be more than Rs. 10,000 if the value 
of the property in that appeal be taken into 
account but it is admitted that the decision in 
appeal, for which leave is sought, could have no 
effect on the other appeal whether by way 01 re 
judicata or in any other way, the order cannot 
held directly or indirectly to involve a claim o 
question to or respecting property involved in tne 
other appeal within the meaning of Cl. (2), S. l 
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C. P. CODE (1908), s. no. 

and appeal to the Privy Council does not lie. 
(Addtson and Abdul Rashid, JJ.) Punjab 
National Bank, Ltd. v. Mt. Jiwan. 171 I C 
433=10 R.L. 204=A.I.R. 1937 Lah. 95. 

—r - 110, Para. ( 2 )—* Property '— Meaning of 

Suit by some of heirs for maintenance allow¬ 
ances Other heirs, though parties, not making 
claim—Plaintiffs, if can rely on value of entire 
allowances payable to all heirs. 

The word ‘property’ in the second paragraph 
of S. 110, C. P. Code, must be taken to be the 
property of the applicants and it is the extent to 
which the decree has operated t'> the prejudice of 
the applicants that determines the value of the 
property for the purpose of the section. In a suit 
by some of the heirs of a certain person for main¬ 
tenance allowances, the plaintiffs are entitled to 
rely only upon the value of their own share and 
not upon the value of the entire monthly 
allowances payable to all the heirs, when the other 
heirs, though made parties, have not made any 
claim. In such circumstances, it cannot be said 
that the decision in the suit will involve directly 

1 * y interests of others who have 
made no claim. (S.K U Ghose and Mnkherjea, JJ.) 
Sayedulla v. K. Habibulla. 43 C.W.N. 432. 

--S. Ill— Scope—Decision of single Judge — 

Leave to appeal to Division Bench refused— 
Appeal to Privy Council. 

The prohibition in S. Ill is unconditional. 
Where therefore the decision sought to be ap¬ 
pealed from is a decision of a single Judge of the 
High Court, leave to appeal from it to Division 
Bench having been rejected, an appeal to His 
Majesty in Council is prohibited by S. 111. (Wort 
and Rowland, JJ.) Parmeshwar' Dayal Singh 
v. Brindaban Chandra Sarkar. 160 I.C 150 
(1) —8 H.P, 343 (1)=17 Pat.L T. 173=A.IR. 
1936 Pat 106. 

-S 112—Scope of discretion under. See 

C. P. Code, Ss. 109 and 112 — Right of appeal 
1939 A W R. (P.C.) 76=A.I.R. 1939 P.C. 122= 
(1939) 2 M.L J. 181 (P.C ). 

-Ss. 114 and 0.47, R Applicability- 

Second appeal—Application for review on ground 
of discovery of ?naterial evidence—Maintaina¬ 
bility. 

Though both S. 114 and O 47, R. 1, C. P. Code, 
are general in their terms and apply to second 
appeals, yet it is not open to the High Court to 
entertain an application for review in a second 
appeal on the ground of discovery of material 
evidence, especially when the applicant for review 
is not shown to have acted diligently in the 
•matter. {Fazl Ali, J.) Badri Das v. Behari Lall 
Kamani. 1939 P.W.N. 909. 

-S. 115. 


Amendment of decree. 

Appeal barred. 

Appealable order not appealed against. 
Applicability. 

Application under. 

Arbitration and award. 

Burden of proof. 

Case decided. 

Commission. 

Construction of document. 

Conversion of appeal. 

Court. 

Court-fee. 

Declaring ex parte. 

Defective judgment. 


C.P. CODE (1908), S. 115. 

Delay. 

Discretion. > 

Erroneous decision. ' 

Error of law. 

Ex parte decree. 

Finding of fact. 

Illegality or material irregularity. 
Interference. 

Interlocutory order. 

Jurisdiction. 

Leave to sue as pauper. 

Limitation. 

Locus standi. 

Material irregularity. 

Miscellaneous proceedings. 

New case. 

New issue. 

New plea. 

Other remedy open. 

Powers of High Court. 

Procedure. 

Revision. 

Scope. 

Stay of suit. 

Subordinate Court. 

Amendment of decree. 

-S. 115— Amendment of decree — Application- 

for—Rejection by lower Court — Revision. 

A revision lies against an order of the lower 
Court rejecting an application for amendment of 
a decree. A.I.R. 1929 Lah. 400, Ref. to. 
{Coldstream, J .) Mt. 5 Santi v. Mulkh Raj. 39* 
P.L.R. 769=175 I.C. 634=10 R.L. 28=A.I.R. 
1937 Lah. 894.’ 

-S. 115—Amendment on application under 

Ss. 151 and 152—Amended decree appealable— 
Revision—Competency. See C. P. Code (1908), 
Ss. 47 and 115. A.I.R. 1938 Lah. 4. 

-S. 115—Amendment of decree—Substantial 

amendment —If revisable. See C. P. Code, Ss. 
152 and 115. 1938 A.M.L.J. 88 . 

-S 115—Amendment of pleadings—Inter¬ 
ference—Grounds. Sec C. P. Code, O. 6 , R. 17 
and S. 115. 1940 O.W.N. 500. 

Appeal barred. 

-S. 115*—Appeal barred—Order declaring 

appeal has abated—Second appeal and reference 
incompetent—Appeal—If can be treated as revi¬ 
sion. See Ajmere Courts Regulation, S. 15. 
1935 A.M.L.J. 102. 

Appealable order not appealed against. 

--—S. 115— Appealable order not appealed 

against — Revision — Interference. 

It is the settled practice of the Patna High 
Court that the revisional powers of the High 
Court are not exercised in cases in which a party 
entitled io appeal has not appealed. {Khaja 
Mohamad Noor and Chatterji, JJ.) Razaur 
Rahman v. Udit Singh. 18 Pat. 694=185 I.C. 
135=12 R.P 303=20 Pat.L.T. 492=1939 P.W. 
N. 530=A.I.R. 1939 Pat. 570. 

Applicability. 

S. 115— Applicability — Application to Civil 
Court under S. 476, Cr. P. Code, in respect of 
offence committed in civil proceeding—Procedure 
governing — Revision—If governed by S. 115, C.P.. 
Code or S. 439, Cr. P. Code. 

A Ci vil Court does not cease to be a Civil Court 
when it is considering an application made to it 
under S. 476, Cr. P. Code, in respect of offences, 
alleged to have been committed in relation to a 


! 297 UI v UJSMWW 
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proceeding in that Court, and if for the purpose 
of that application it remains a civil Court, it 
must be governed by the provisions of the C. r. 
Code. An application for revision arising out of 
proceedings in a civil suit must therefore be dealt 
with as a civil revision petition and similar appli¬ 
cation arising out of a criminal proceeding must 
be dealt with as a criminal revision petition. 

(Leach C.J., King and Krishnaswami Ayyangar, 
JJ.) Kumaravei. Nadar v. Shanmuca Nadar. 
51 L.W. 542 (2)=1940 M.W.N. 472 ( 2 )—A.I.R. 
1940 Mad 465=(1940) 1 M.L.J. 719 (F.B.). 

-S. 115—Applicability Order of Civil Court 

under S.476-B, Cr.P. Code—Revision—Procedure 
—If governed by S. 115 or S. 439, Cr. P. Code 
Nature of proceedines. See Cr. P. Code, S. 439. 
40 Bom.LR. 297 (F.B.). w .. 

-S. 115—Applicability—Order of Munsif 

refusing to set aside sale under S. 174, B.T.Act 

—Revision. See B.T. Act, S. 174. 18 Pat.L.T. 
938=A.I,R. 1938 Pat. 21 (S B.). 

-S. 115— Applicability— Presidency Small 

Cause Court 

S. 115, C. P. Code, applies to suits and proceed¬ 
ings in the Presidency Small Cause Court. 41 
Cal. 323, Doubt, but Foil. ( Lori Williams, J.) 
Mahomed Yusuf v. Abdul Majid. I.L.R. (1938) 
2 Cal. 162=178 I.C. 111=42 C.W.N. 602=11 R. 
C. 322=A.I.R 1938 Cal. 671. 

-S. \IS—Applicability—Proceedings under 

Madras Estates Land Act—Revision—Order 
refusing to set aside rent under Ss. 131 and 205. 

It is open to the High Court to interfere in 
revision with an order of the Sub-Collector 
refusing to set aside a rent sale under S. 131 of 
the Madras Estates Land Act or with an order of 
the Collector under S. 205 of the Act on revision 
against it. (Varadachariar, J.) Ellappa Naiker 
v. Sivasubramania Maniacaran. 169 I.C. 244= 
9 R.M. 725=1936 M.W.N. 1175=44 L.W. 567= 
A.I.R. 1937 Mad. 293=71 M.L.J. 607. 

Application under. 

•-S. 115— Application under—Omission to 

produce copy of decree or order sought to be 
revised—If fatal—Copy of decree should ordi¬ 
narily be affixed to application—Failure to do so 
is not however fatal to application. 

In case of a revision application against an 
order confirming an award and ordering a decree 
to be drawn up, ordinarily a copy of the decree 
should be annexed to the application, for the 
decree is drawn up in the terms of the award, 
and jt is the. decree which is to be set aside if the 
application is successful, but failure to do so is 
not fatal to the application and it should not be 
rejected on that ground alone. ( Davis , /. C. and 
Lobo, A J.C.) Hassomal Villaitrai v. Kishin- 
chand Chotemal 30 SLR. 271=166 I.C. 365 
=9 R.S. 142=A.I.R 1936 Sind 172. 

Arbitration and award. 

—-—-S. 115- Arbitration — 4pplication to revoke 
submission on ground of want of jurisdiction of 
arbitrator—Refusal of Court to decide question 
of jurisdiction — Effect — Revision — Interference. 

Where a party to a submission to arbitration 
applies for leave to revoke the submission on the 
ground that the matter in dispute was beyond 
the jurisdiction of the arbitrators, it is essentially 
a question which the Court should decide; and if 
ft refuses to decide the question of jurisdiction, 
the refusal amounts to a failure to exercise a 

Q. D.— 8 a 


AND 
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jurisdiction affording a ground for interference 
by the High Court in revision under S- 115, C. P. 
Code. (Cornish, J.) Madura Mills Co , Lm v. 
Krishna Ayyar. 1937 M.W.N. 518—45 L.W 
405=10 R.M. 390=171 I.C. 690=A.I.R 1937 

Mad. 405. . . . 

_S. 115— Arbitration—Arbitrators claiming 

certain amount as fees—Amount grossly reduced 

by Court without hearing them—Material trregu- 

^ ^ 

Arbitrators in a case claimed a certain amount 
as their fees for their work in the case. The 
Court thinking the fees_ excessive reduced the 
amount to less than 1 /7th without giving any 
opportunity for the arbitrators to put up their 

Held, that failure of the Court to hear the 
arbitrators fell within purview of Cl. (c) of S. 
115, C. P. Code. 53 I.A. 27 Rel. on. ( Rupchand 
Bilaram and D. C. Mehta, A. J. Cs.) 

Chand Gopaldas v. Mulchand Kmialdas. 110 
I.C. 361 (2) =8 R.S. 121=A.I.R. 1936 Sind 1. 
- S. 11 5— Arbitration — ‘Azcard’— Court re¬ 
ferring matter to arbitrator and umpire on 
refusal of another arbitrator to act—Decree on 

such award — Revision—If lies. . 

The parties to the suit agreed to refer their 
dispute to two arbitrators and on difference 
between them the award cf the umpire agreeing 
with that of one of the arbitrators was to be 
final. On refusal of one of the arbitrators to 
act, the Court on the defendant’s application 
asked the other arbitrator and the umpire to 
make the award in spite of an objection by the 
plaintiff. A decree on award was passed and the 

plaintiff came in revision. , 

Held, that the only remedy open to the plaintill 
to challenge the order complained against was to 
go in revision after the decree was passed. The 
order passed by the Court complained against 
referring the dispute to arbitrator and the umpire 
being an interlocutory order would not have bt*en 
open to revision before the decree on award. The 
revision after the decree on award was therefore 
proper. (Rupchand Bilaram and Haveliwala, 
A J.Cs.) Kishnomal Hundomal v. Waparimal 
Jethomal. 170 I.C. 487=10 R.S. 62=A IR. 
1937 Sind 171. 

- -S. 115 — Arbitration—Award—Court erro¬ 
neously construing—Material irregularity. 

A Court acts with material irregularity in the 
exercise of its jurisdiction in placing a construc¬ 
tion on an award which is not in accordance with 
the evidence given by the arbitrator himself. 
(Bhide, J.) Kanhayai/. Shf.o Karan. 39 P.L. 

R. 582. 

- S. 115 — Arbitration — Award — Revision. 

The High Court is generally reluctant to inter¬ 
fere with awards made in arbitration, the parlies 
having been content to submit the matter in dis¬ 
pute to lay Judges of their own choosing But if 
there is a question of jurisdiction involved which 
is important and which goes to the root of the 
matter, the High Court may and will interfere to 
remedy injustice. (Davis, J.C. and Mehta, AJ C•) 
Ganga Ram v. Keshavdas. 170 I C. 102—10 K. 

S. 32=30 SLR. 478=A.I.R. 1937 Sind 174. 
- S. 115 — Arbitration—Award—Decree on— 

Revision. . , . . _ 

A revision should not be entertained against a 
decree passed in terms of an award, when the 
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policy of the law is that there should be no 
appeal from such a decree. ( Agha Haidar, J.) 
Muslim Bank of India, Ltd., Lahore v. Muham¬ 
mad H yat 38 P.L.R. 783. 

--S. 115—Arbitration-Award—Decree on, 

overruling objection to va idity of reference— 
Interference in revision. See C. P. Code, Sch 
II, Paras. 15 and 16. 1936 A.W.R 1223=1936 

A.L.J. 1333=A I.R. 1937 All. 65 (F B ). 

-S. 115— Arbitration — Award — Execution of 

award which is a nullity — Revision. 

Where the executing Court dismissed the 
application for execution of an award as being 
nullity and District Judge on appeal directed that 
execution should proceed, 

Held, the question went to the root of the 
jurisdict'on. If decree was nullity no Court had 
jurisdiction to execute it and hence revision lay. 
( Bhide , J.) Mr Ghulab Bano v. Anjuman 
Imdad Bahmi Qarza. 169 I.C 879=10 R.L. 53 
=39 P.L.R 139=A I.R. 1937 Lah. 63. 

-S. 115— Arbitration — Award — Objection to 

filino of unregistered award not taken in lower 
Courts—Award filed—Inter!erence in revision. 

Where no objection was taken in the lower 
Courts to the filing of a priv te award on the 
ground that it was not registered, 

Held, that powers of revision could not be 
exercised as had this point been raised in the trial 
Court the award could have been registered 
during the trial and this could have cured the 
irregularity. ( Jack and Patterson , JI ) Brinda- 
ban Chandra v. Kashi Chandra. 171 I.C. 507 
=10 R.C. 272=A I.R. 1937 Cal. 201. 

--S. 115— Arbitration — Aivard—Order on 

award—Interlocutory order 

The arbitration proceedings referred by a Court 
during the pendency of a suit or merely a ramifi¬ 
cation of the main suit which is still pending and 
which would be disposed of on the termination of 
these proceedings. The order of the Court passed 
on an award of the arbitrator is therefore an 
interlocutory order and no revision lies against it. 
{Agha Haidar, J.) Asa v. Mt. Bhuran. 163 I.C. 
380=9 R.L. 10=38 P.L.R. 725=A.I.R. 1936 
Lah. 466. 

-S. 115— Arbitration — Award—Order refus¬ 
ing to set aside award — Revision . 

Though, ordinarily, a revision application will 
not lie to set aside an award, a revision applica¬ 
tion will lie under S. 115, C. P. Code, on the ques¬ 
tion of jurisdiction. (Davis, J.C. and Lobo, AJ 

C.) HaSSOMAL V 1LI.AITRAI V. KlSHINCHAND 

Chotemal 30 SLR 271=166 I.C. 365=9 R.S. 
142=A I.R 1936 Sind 172. 

—S 115— Arbitration—Award—Order setting 
aside award. 

An application for revision is not maintainable 
against an order setting aside an arbitration 
award while the case has not been fully decided. 
(Sulaiman, C.J. and Bajpai, J.) Tulshi Ram v 
Binda Ban Das. 58 All 946=164 I C. 722=9 
R.A. 185=1936 A W.R 487=1936 A.L J. 547. 

■ *S. 115— Arbitration — Order superseding, 
reference to arbitration. 

Arbitration proceedings taken in the course of 
a pending suit are an integral part of the suit or a 
branch of the same and are not separate “cases'’ 
distinct from the main suit. An order supersed¬ 
ing the reference to arbitration is, therefore, not 
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open to revision. ( Agha Haidar, J.) Gulab 
Singh Johki Mal v Dharmpal Dalip Singh. 
160 I.C 1052=8 R.L. 655=38 P.L.R. 121=A I. 
R. 1936 Lah.538. 

-S. 115—Arbiiration—Setting aside of 

award and superses>ion of aibitration —If a case 
deeded. See C. P. Code, S. 115— Case decided. 

1938 A.L.J 813 (F.B.). 

-S. 115 and Sch. II, Para. 15— Arbitration 

— Award- Order setting aside — Revision, if lies. 

The.proceedings for arbitration in the course of 
a pending suit are of an interlocutory character 
and part of the suit it-elf and hence an order set¬ 
ting aside an award filed by an arbitrator is not 
revisable by the High Court. (Hamilton and 
Bennet. JJ.) Baijnath v. Chandika Prasad, 

1939 O.W N 751=183 I C 837 = 12 R O. 80 (1) 
= 1939 O.L.R. 575=1939 O.A. 639=1939 A.W. 
R. (C.C ) 108. 

-S. 115 —A rbitration—A ward — Revision — 

Powers'of Court. 

The powers of a Court of revision are strictly 
confined within the limits prescribed by S. 115, 
C P Code, and, unless a judgment is vitiated by 
any of the defects specified therein, no interfer¬ 
ence with it can br* made by the revising Court. 
This principle is all the more applicable in cases 
of revision from an order making an award a rule 
of Court. ( Addison and Din Muhammad, JJ.) 
Teja Sinch v. Atma Singh. 177 I.C. 351=11 
R.L. 299=40 PLR. 651=A.I R. 1938 Lah 434. 

-S. 115 and Sch. II, Para. 15— Arbitration 

— Award—Setting aside award and superseding 
arbitration— Revision if lies. 

An order passed under Sch. II, Para. 15, C. P. 
Code, in a pending suit setting aside an award and 
superseding the arbitration, is not open to revi¬ 
sion under S. 115 C. P. Code. The powers of the 
High Court are discretionary and i n view of the 
fact that the order can be challenged in the appeal 
from the decree it would lead to unnecessary pro¬ 
longation of the proceedings in the trial Court if 
a revision is entertained and so shoul I be avoided. 
(Hamilton and Srivastava, JJ ) Nabi Mahomed 
Khan v. Mahomed Hasan. 183 I C. 378=1939 
O.A. 594=1939 A W.R (C C.) 101 = 1939 O.L. 
R. 503=12 R.O. 31=1939 O.W.N. 716=A.I.R. 
1939 Oudh 238. 

Burden of proof. 

-S. 115— Burden of proof — Mistake as to — 

Revision. 

A mistake as to onus of proof gives rise to a 
revision petition. (Dalip Singh, J.) ShibLalv. 
Mst. Gopandi 41 P.L R. 513=185 I.C. 613=12 
R.L. 305=A.I.R. 1939 Lah. 562. 

-S. 115 -Burden of proof wrongly laid — 

Material irregularity. 

When there is a perverse decision on a question 
of law or procedure, a decision being perverse 
when it is a conscious departure of some ru'e of 
law or procedure, Courts will interfere. Where 
a mortgage bond was on the face of it discharged, 
and in the possession of the obligor, 

Held, it was material irregularity to make the 
latter prove the fact of discharge. It was for the 
plaintiff, who sued on mortgage to prove the loss 
of the document and further to show that the 
debt was subsisting. (Stodart, J.) Natesan 
Chettiar v. Mariyayee Ammal. 163 I.C. 809= 

9 R.M. 67=A.I.R. 1936 Mad. 526. 
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I, ■. . ) Case decided. 

, 115 — “Case decided '—Application for 

stay under S. 7 (1) (a), U.P. Encumbered Estates 
Act—Dismissalr-Revision. 

The proceeding started by the filing of an 
application under S. 7 ( 1 ) (a) of the U. P- 
Encumbered Estates Act is a fresh proceeding 
and, therefore, a case which terminates as soon as 
the application is dismissed There is, therefore, 
a ‘ca>e decided” within the meaning of S 115, 

C, P. Code, justifying interference by the High 
Court in revision. ( Sulaiman , C.J. and Harries, 

J.) Badu Ram u. Manohar Lal. I.L.R. (1938) 

All. 22=173 I.C 157=1938 A.L R 98=10 R.A. 

466=1937 A L.J 886=1938 R.D. 84=1937 A.W. 

R.986=A.I R. 1938 All. 6 . 

S. 115 — "Case decided"—Arbitration - 


1302 


Award—Order setting aside—Revision 

Whether an order does or does not decide a 
case within the meaning of S. 115, C.P .Code, must 
be considered in each case An order of the Court 
setting aside|an award under Para 15 of Sch. II, C. 
P. Code, and fixing the suit for final hearing does 
not decide a case within the meaning of S. 115. 
(Davis, J.C , Lobo and Weston, JJ.) Kishin- 
chand v. Takhitram. I.L.R. (1940) Kar. 22= 
183 I C. 724=12 R S. 75=A I R. 1939 Sind 241 
(F.B). 

- ■■ S. 115—‘ Case decided'—Arbitration — 
Aw ird—Setting aside of award and supersession 
of arbitration—Revision —Competency 

A Court cannot be considered to have decided 
a case within the meaning of S 115, C. P. Code, 
where it has set a<ide the award and superseded 
the arbitration pending a suit which is consequ¬ 
ently to be tried by the Court. (Bennet, Ag C.J., 
Ismail and Verma, JJ.) Govind Das v Indra- 
WATi. IL.R (1938) All. 805=1938 A.L.J 813 
=177 I.C 981=11 R.A. 238=1938 A.W R (H 
C.) 605=1938 A.L.R.804=A.I.R. 1938 All. 557 
(F.B.). 

- S 115—Case decided—Arbitration—Refer¬ 
ence through Court—Award—Award of fees to 
arbitrator by Court—Revision—Competency— 
Interference. See C. P. Code, Sch. II, Para. 13. 
I.LiR. (1940) Kar. 34. 

- S. 115— 'Case decided’ — Dismissal of appli¬ 
cation under S. 7 of the U. P. Encumbered Es¬ 
tates Act. 

The dismissal of an application under S. 7 of 
the (J. P. Encumbered Estates Act is the termina¬ 
tion of a proceeding and hence comes within the 
purview of the words ‘case decided’ within the 
meaning of S 115 C. P. Code. (Rachhpal Singh 
and Ismail , JJ.) Mohammad Maqsud Ali Khan 
v. Roop Chand. 1940 A L.J. 351=1940 A.W.R. 
(H.C.) 364=A.I.R. 1940 All. 387. „ 

- S. 115— ''Case decided ”— Execution pro¬ 
ceedings—Application for stay of stranger not 
party to suit or execution — Refusal—Revision 

Where in the course of execution of a decree, 
an outsider to the suit and to the execution pro¬ 
ceedings, m ikes an independent application for 
stay of execution, the proceedings which begin 
with such an application for stay by a person not 
a party to the suit and not originally a party to 
the execution proceedings and which terminate 
with an order of refusal have the character of a 
‘Case* complete in itself; and an order passed on 
such an application, refusing to stay the execution 
is a "case decided” within the meaning of S. 115, 
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C P- Code, and is subject to revision by the High 
Court. (Collister and Bajpat, JJ.) Jwala Prasad 
v Har Prasad. 172 I C. 285 — 10 RA 373 = 
1937 A.L J. 877=1937 R.D. 498=1937 A.W R. 
778=A.I.R. 1937 All. 658. 

-S. 115— Case decided—Final decision on 

application under O. 33, R. 1. Sec C- P* Code, 
O. 33, R. 1 and S. 115. 1938 O.W.N. 561. 

_S. 115— Case decided—framing or refusing 

to frame issues. 

A Court in framing issues or refusing to frame 
issues is, in the language of S. 115, deciding a 
case, if the onus of proof is involved in the form 
of the issues (Stodart, J.) Natf.san Chkttiak 
v. Mariyayee Am mai.. 163 I.C. 809—9 R.M. 67 
=A I.R. 1936 Mad. 526. 

-S. 115 —Case'—If includes interlocutory 


orders. ... 

The word ‘case’ used in S. 115 is wide enough 

to include an interlocutory order an ! the High 
Court will interfere even in the case of such 
orders provided they otherwise fulfil the require¬ 
ments of S. 115. (Bose, J ) Krishna Kumar 
v. Radhedal. 175 I.C. 107=1 LR (1940 Nag. 
463=10 R.N 433=A.I R. 1938 Nag. 210. 

-S. 115— Case decided—Leave to sue 

in forma pauperis— Application for—Rejection of 
— Revision. 

A revision is maintainable against an order 
rejecting an application for permission to insti - 
tute a suit “i»i forma pauperis”, ( Smith and 

Madeley, JJ.) Sunder Babu v. Mohan Dei. 13 
Luck 560=170 I.C 956=10 R.O 61 = 1937 O. 
L.R. 494=1937 O.W.N. 97l=A.I.R, 1937 Oudh 
481. 

-S. 115 —"Case decided”—Lower Court 

assuming jurisdiction not vested in it and threat¬ 
ening to interfere with vested rights of subject — 
Revision—High Court's powers of interference. 

A “case decided” within the meaning of S. 115, 
C. P Code, might fall within the category of 
orders passed in the assumption of jurisdiction 
not vested in the Court by law. Where an inva¬ 
sion of vested rights of the subject is threatened 
by a Court assuming a jurisdiction which it does 
not possess, and it is about to resort to the use of 
the machinery at its disposal, the High Court 
will, as a superior Court, exercise its powers 
under S. 115, C. P. Code, and will not restrict its 
jurisdiction. (Wassoodew, J.) Baburao v. 
Hariharrao. 183 IC. 556=12 R.B. 113=41 
Bom.L.R 490=A.I.R. 1939 Bom. 279. 

1 -S. 115 — Case decided — Matter still under 

investigation and not finally decided by lower 
Court—Revision — Interference. 

Where the matter under revision is still under 
investigation and the lower Court has not finally 
decided any question, and the points raised by the 
petitioner can still be urged before the lower 
Court, it would be undesirable to interfere in 
revision even if the High Court had the power to 
interfere. (Fast Ali and Meredith, JJ.) Hriday- 
nath Singh v. Lahar Singh. 187 I.C. 838=6 
B R. 558=12 R.P. 646=21 Pat.L.T 629. 

-S. 115 —Case decided—Meaning of. 

The word ‘case’ in S 115 has a wider connota¬ 
tion and includes something more than a suit. 
(Davis, J. C. and Lobo, A.J.C.) Indo Persian 
Trading Co. v. Permanand Harnamsingh. 166 
I.C. 541=9 R.S. 146=A.I.R. 1936 Sind 205. 
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-S. 115 — 'Case decided '— Order as to amend¬ 
ment of plaint—When ‘case decided’. 

The question whether an order allowing an 
amendment of the plaint is a ‘case decided’ de¬ 
pends upon the facts of the particular case. 
Where a plaintiff is permitted to amend his plaint 
in order to sue on an entirely different legal rela¬ 
tionship between himself and the defendant from 
that relied upon in the original plaint, and when 
the entire nature of suit is sought to be altered, 
the order allowing such an amendment is a ‘case 
decided' for in effect the original suit has been 
withdrawn and has been displaced by a different 
suit. (Weston.) Nihal Chand Amar Chand. 
1937 A.M.L.J. 104. 

-S. 115— '*Case decided ”— Order by Judge 

reviewing decision of predecessor in exercise of 
inherent powers — Revision-Interference by High 
Court. 

Both 0.47, and S. 1S1 are to be construed 
strictly, and are not intended to be used, and are 
not to be used, to allow one Judge to sit in ap¬ 
peal on orders of his predecessor exercising an 
equal jurisdiction with his own. Where a Judge 
sets aside an order passed by his predecessor dis 
missing suit as against one of the defendants in a 
suit, his order is one without jurisdiction, inas¬ 
much as he usurps an appellate jurisdiction 
which he does not possess. Such order, although 
alleged 10 te passed under S. 151, is in substance 
one reviewing the judgment of his predecessor 
Although an appeal against such order is not 
strictly maintainable, such an appeal, treated as 
revision application, is competent. The order 
sought to be set aside is not an interlocutory 
order so as to bar an application in revision, inas¬ 
much as it sets aside an order which is not an 
interlocutory order. In any case, it is an order 
deciding a case within the meaning of S. 115, C.P. : 
Code, and a revision application against it is 1 
maintainable. (Davis, J.C. and Weston, J.) Mir \ 
Haji Ghulam Shah v. Khanchand. I L.R. 
(1939) Kar. 330=182 I.C. 154=11 R.S. 250= 
A.I R. 1939 Sind 137. 

-S. 115— Case decided — Order disallowing 

amendment of pleading. 

No revision lies from an order merely refusing 
toallo*v an amendment of a pleading. Cases 
where the amendment comes under some other 
order of the Code, for example, the addition or 
substitution of parties, or striking off a pleading 
may amount to a case decided ; but an order pars¬ 
ed purely under 0. 6, K. 17 is not. ( Sulaiman , C.J., 
Bennctand Bajpai, JJ.) Suraj Pali v. Ariya 
Pretinidhi Sabha. U. P. I.L.R. (1937) All 17 
=165 I C. 1=9 R.A 257=1936 A.L.J. 923= 
1936 A W.R 776=A I.R 1936 All. 686 (F.B.). 

-S. 115— Case decided — Order dismissing an 

application to be made a partv to a suit under 
O. 34, R. 1. 

The order of a Court dismissing the applica¬ 
tion of a party to be made a party to a suit under 
O. 34, R. 1, though interlocutory, has decided a 
case and a revision petition lies against such an 
order. (Srivastava, CJ. and Zia-ul-Hasan, J.) 
Sheo Prasad i al v. Prakash Rani. 13 Luck 
625=171 I.C. 434=1937 O.L.R. 558=1937 O.W. 
N. 1118=A.I.R 1938 Oudh 10. 

-S 115— Case decided—Order giving leave 

to defend conditionally under O. 37, R. 3— Revi¬ 
sion. 


An order giving leave to defend conditionally 
under O. 37, R. 3, C. P. Code, is an interlocutory 
order and does not amount to a “case decided" 

within the purview of S. 115, C. P. Code. Even 

assuming the order not to be an interlocutory 
order, the Court cannot be said to act illegally or 
with material irregularity in the exercise of its 
jurisdiction in giving leave to defend condition¬ 
ally, and the order is not, therefore, open to revi- 
sion under S. 115, C. P. Code. (Addison and 
Abdul Rashid, JJ.) Manohar Lal v. Karobak 
Khandan Mushtarka. I.LR (1938) Lah 289 
=177 I.C. 778=10 R.L. 361=40 P.L R 69=A. 
I.R. 1938 Lah 548. 

S. 115 —“Case decided”—Order holding 
application competent. 

Quaere .—VVhether a decision that an applica¬ 
tion is maintainable can be called “case decided*' 
within the meaning of S. 115, is at least open to 
doubt. (Pollock, J.) Ramchandra Rao v. 
Madhorao I.L.R. (1937) Nag 428=167 I.C. 
122=9 R.N. 166 = A.I.R. 1936 Nag. 280. 

-S. 115 —Case decided — Order holding 
certain reliefs claimed as time-barred. 

An order by Court holding the suit of a plain¬ 
tiff time barred in respect of certain reliefs 
claimed by him is a ‘case decided' to that extent. 
(Din Mohammad, J .) Diwan Chand v. Behari 
Lal. 178 I.C. 799=11 R.L 498(2)=A.I.R. 193S 
Lah. 507. 


— S. 115 —Case decided—Order refusing to 
stay suit under S. 10, C. P. Code — Revision — 
Competency. 

No application in revision will lie against an 
order of a Judge under S. 10. refusing to stay 
proceedings and directing a suit to proceed. Such 
an order is not a case decided within the meaning 
of S. 115, C. P. Code. (Davis, J.C. and Tyabji, 
J.) Ramchand Virmal v. Lilaram. 185 I.C. 
765 = 12 R.S. 175 = A.I.R 1939 Sind 291. 

-S. 115—Case decided—Order that suit can¬ 
not proceed against one of the defendants. See 
C. P. Code. O. 7, R. 11. A.I.R. 1937 Lah. 800 


--—S. 115 —Case decided—Order under O, 6 r 

R. 17, refusing amendment — Revision. 

An order ref us.ng an amendment of a plaint is 
a "case decided” within the meaning of S. 115, 
C. P. Code, and a revision against such an order 
is therefore competent. (Weston.) Chand Mal 
v. Mohammad Hussain. 1935 A.M.L.J. 100 

-S 115 —Case decided—Order under 0.9, 

R. 13 setting aside ex parte decree — Revision. 

An order purporting to set aside an ex parte 
decree under O. 9, R.13is an order deciding a 
case within the meaning of S. 115, C.P. Code, and 
revision therefore lies. The fact that an appeal 
lies against an order made under 0.9, R. 13 re¬ 
fusing to grant an application to set aside an ex 
Parte decree and that no appeal lies against an 
order granting an application to set aside a decree 
does not exclude the remedy by revision in the 
latter case, much more restricted though the 
remedy by revision is. (Davis, J.C. and Lobo, J.) 
Zenab v. Mahomed Haji Allahdino. 32 S.L.R. 
703 = 174 I.C. 572=10 R.S. 264=A.I.R. 1938 
Sind 76. 

--S. 115 —Case decided—Proceedings dis¬ 
missed in default—Order on application for res¬ 
toration. 


Orders relating to an application for restora¬ 
tion of proceedings dismissed in default consti- 
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tute a ‘case’ within the meaning of S. 115, C. P. 
Code. ( Bhide , /.) Mahomed Sadiq v. Mt. Sami- 
ul-nisa , 161 I.C. 212 = 8 R.L. 690=A.I.R» 1936 

Lah. 618. , , . 

-S. 115—‘Case decided’—Rejection of plaint 

in part. See C. P. Code, O. 7, R. 11 (a). A.I.R. 

1936 Lah. 1021. 

■-.S. 115 - Case decided—Subordinate Court 

—Order by District Judge under S. 36, Legal 
Practitioners’ Act declaring person tout—Revision 
—Jurisdiction of High Court-Interference- 
Grounds—Cr. P. Code, S. 459-Government of 
India Act, S. 224 (2 >. 

S. 36 of the Legal Practitioners Act confers a 
special jurisdiction on Subordinate Court; and an 
order passed b> a District Judge under S. 36 
declaring a person a tout is an order which the 
Hij-h Court has power to revise under S. 11\ C. 
P. Code, being a case decided by a Court sub¬ 
ordinate to the High Court. S. 439 of the Cr. P. 
Code does not apply to such a case. Nor can it 
be revised under the Government of India Act, 
1935. The jurisdiction to revise is, however, of 
an exceptional character and cannot be invoked 
except in furtherance of justice. If the Judge in 
passing the order had no clear conception of the 
law on the subject or if he has failed to apply the 
law to the facts of the case and ba>es his finding 
on mere suspicion or conjecture, the High Court 
would interfere with the order. (Abdttr Rahman, 
J.) Soman na, In re. ILR (1938) Mad 988= 
177 I C. 456=11 R M. 334=1938 M.W N. 426= 
47 L.W 578=AI.R. 1938 Mad. 634=0938)2 
M.L.J. 100. 

-S. 115 and O 6 , R. 17— Case decided — 


What may amount to —Rejection of application to 
explain array of parties — Revision, if lies. 

Where an amendment comes under some pro¬ 
vision other than O. 6 , R. 17, C. P. Code, e g., the 
addition or substitution of parties or striking off 
a pleading’ the order may amount to a case 
decided. Where an application is in fact and in 
substance one to elucidate the array of the parties 
as described in the plaint, it is not an application 
for amendment of a pleading and the rejection of 
such an application constitutes the decision of a 
case within the meaning of S. 115, C P. Code and 
is revisable by the High Court. (Iqbal Ahmad 
and Bajpai, JJ.) Jagdish Saran v. Bhagwat 
Saran. 1940 A W.R. (H.C.) 410=1940 ALT 
445=A.I R. 1940 All 448. J * 

Commission. 

- -S. US—Commission—Refusal to issue— 

Interlocutory order—Interference. 

An interlocutory order is subject to revision 
An order refusing to issue without sufficient 
reason, a commission for the further cross-exa¬ 
mination of a witness partly cross-examined and 

who happened to live more than 200 miles away 
is also subject to revision, the ground being that 
much harm may accrue to a party from such a 
refusal. ( Davies , I. C. S.) Jamna Dhar Potdar 
and Co. v. Gulab Chand. 1938 A.M.L.J. 123. 

Construction of document. 

-S. US-Construction of document—Omis¬ 
sion to consider clause in bond—Revision. 

The High Court will interfere in revision with 
the decree of the lower Court where it has mis¬ 
understood the case and has not considered the 
•effect of a clause in a bond on which the plaintiff 
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relied. (Bhide, J ) Ganpat Ram Durga Prasad 
v. Debi Sahai. 41 P.L.R. 909. 

-S. 115 —Construction of document-Revi¬ 
sion. 

Where a document cannot possibly bear the 
construction that has been placed by the lower 
Court on it. the High Court has jurisdiction to 
revise its decrt e. (Jai Lai, J) Kan Labhaya 
v. Fateh Ali 164 I C. 888=9 R.L. 179=38 P.L. 

R. 349 =A.I.R 1936 Lah. 801. 

Conversion of appeal. 

-S. 11S—Conversion of app allowed 

— Second appeal not competent. See C- P. Code, 
Ss. 102 and 115. A.I.R. 1937 Oudh 244. 

Court. 

-S. 115—“Court"—Collector's order under 

S. 20-A, Madras Estaies Land Act—Revision— 
Jurisdiction to interfere. See Madras Estates 
Land Act, S. 20-A. 50 L.W. 162=(1939) 2 M. 
L J 292 

-S. 115—“Court" — District Judge and 

Assistant Judge disposing of appeal relating to 
amendment of voters under Bombay District 
Municipal Act — Orders in — Revision. See 
Bombay District Municipal Act, Ss. 11 (1) (c) 
(iv) and 22. A.I.R 1938 Sind 153. 

-S. 115 — ''Court" — Judge of Civil Court 

acting as Commissioner under Workmen’s Com¬ 
pensation Act—Order by — Revision. 

S. 115, C. P. Code, relates only to the records 
of cases decided by Courts subordinate to the 
High Court. A Commissioner under the Work¬ 
men's Compensation Act is not a Subordinate 
Court for the purpose of S. 115 A Judge of 
Civil Court passing an order as a Commissioner 
under the Workmen’s Compensation Act is a 
persona designata and no revision application 
under S. 115 lies against an order passed by him. 
The effect ot the amendment of the Workmen’s 
Compensation Act by Act V of 1929 is not to 
make the Commissioner a subordinate Court for 
the purpose ot S. 115. He is to be deemed a Court 
only for the limited purposes set out in S. 23, 
Workmen’s Compensation Act. (Davis, J C. and 
Mehta, A J C ) Century Flour Mills, Shikar- 
pur v. Amir Bakhsh. 30 S L.R. 351 = 166 I C. 
986=9 R S. 161=A.I.R. 1937 Sind 6 . 

-S. 115—“Court"—Judge of Karachi Small 

Cause Court—Order in election dispute made 
under Ss.16 and 17, Karachi City Municipal Act— 
Revision—Powers of High Court to interfere. 
See Karachi City Municipal Act, Ss. 16 and 17. 
I.L.R (1939) Kar. 131. 

-S. 115—‘ Court’’—Land acquisition—Col¬ 
lector acting under Land Acquisition Act—Order 
refusing to make reference under S. 18, Land 
Acquisition Act—Revision. See Land Acquisi¬ 
tion Act, S. 18. A.I.R. 1937 Nag. 12. 

-S. 115—Court—Land Acquisition Collector 

—Order declining to make reference—Revision. 
See Land Acquisition Act, S. 18 . 41 C W.N. 
1301. 

-S 115- Court subordinate to High Court — 


Collector acting under S. 204, Orissa Tenancy Act 
—Order in appeal in case valued below Rs. 100 — 
Revision—High Court's powers 
The High Court has no power to revise the 
order of the Collector passed in appeal in a case 
in which the subject-matter is valued at less than 
Rs. 100 and to which the provisions of Cl. 3 of 
S. 204 apply as in these circumstances the Collec- 
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tor cannot be held to be subordinate to High 
Court. (Facl Ali and Manohar Lall, JJ .) Puni 
Sethi v. Gangadhar Patro. 189 I C. 419=6 B 
R. 804=A.I.R. 1940 Pat 249. 

Court-fee. 

-S. 115—Court-fee—Appeal requiring ad 

valorem court-iee valued and miscellaneous 
appeal—Application by respondent alter disposal 
of appeal and remand for order staying proceed¬ 
ings until payment of full court-fte—Rejection— 
Revision — Interference. See Court-Fees Act 
(as amended in Bihar and Orissa) Sch. I, Art. 1 
and Sch II, Art. 11. 18 Pat L.T. 864. 

-S. 115 —Court-fee—Decision as to—Revi¬ 
sion. 

Where the decision on a question of court-fee 
also bears upon the valuation of the suit for 
purposes of jurisdiciion, and the suit may have 
to be filed in a higher Court if the court-fee 
question shoul 1 be decided in a different way, the 
High C-'Urt is justified in interfering in revision, 
although the puint has been decided in plaintiff's 
favour. ( Varadachariar , J ) Sf.llammal v. 
Jothimani Nadar. 161 I C 679=8 R.M. 851 = 
43 LW. 582 = 1936 M W.N. 148=A.I.R. 1936 
Mad. 411=70 M.L.J. 398. 

—S. 115— Court-fee—Decision as to — Revi¬ 
sion—Decision favourable to plaintiff and decision 
unfavoU'abie to plaintiff — Distinction— Jurisdic¬ 
tion— Ref usal to exercise. 

The High Court has power to interfere and 
will interfere in revision against an erroneous 
decision of the trial Court adverse to the plaintiff 
in the matter of Court-fee. The question of 
court fee is not a matter which really concerns 
the defendant, though he may raise that question, 
and the Court in deciding a question of court-fee 
is deeding an issue not as between the plaintiff 

and the deiendant, but is deciding an issue as be¬ 
tween the Crown and the plaintiff. If the decision 
be adver>e to the plaintiff, it amounts to a refusal 
to exercise the jurisdiction to try the issres as 
between the plaintiff and the defendant, and is 
subject to the revisional jurisdiction of the High 
Court under S. 115, C. P. Code. Where, how¬ 
ever, the decision is in favour of the plaintift.it 

is not open to the defendant to apply to the High 
Court in revision, because in the first place he is 
not a party to the depute between the Crown and 
the plaintiff, and, secondly, he has a remedy, 
should the decision on the merits be against him, 
in bringing the matter of the court-fee duty to 
the notice of the appellate Court under S. 12 of 
the Court-Fees Act; and, thirdly and most impor¬ 
tant, as between the plaintiff and the defendant 
the trial Court has not refused to exercise its 
jurisdiction to decide the ca«e on the merits. 
(Courtney Terrell. C.J ., James and Manohar Lai . 

JJ ) Kamkhelawan Sahu v Bir Surfndra Sahi. 

16 Pat 766=172 I.C. 840=4 B R. 178=10 R P. 
349=18 Pat L T 977=1937 P.W.N. 989=A.I.R. 
1938 Pat. 22 vF B ). 

--S. U5 —Court-fee—Erroneous decision as 

to Court fees resulting in dismissal of appeal 

The appellate Court undoubtedly has jurisdic¬ 
tion to decide the correct amount of court-fee 
but if its decision on the point results in its 
refusal to exercise jurisdiction in respert of the 
merits of the appeal before it, and if that deci¬ 
sion is wrong, it results in a refusal to exercise 
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jarisdiciioH vested in it. ( Middleton , J.C. and 
Mir Ahmad, A.JC) Mukarab Khan v. Rab 
Nawaz Khan. 163 I.C. 462=9 R. Pesh. 3=A.I. 
R. 1936 Pesh 140. . 

-S 115 —Court fees—Order as to. 

A revision petition is competent and lies 
against an order directing payment of additional 
court-fees. (D R. Norman.) Janwat JMal v. 
MohriLal. 1937 A ML J 28. 

- S llS—Court-fee-rOrder demanding addi¬ 
tional court fee for memorandum of appeal — 
Revision—Order favourable to appellant -Dis¬ 
tinction. 

An order demanding additional court-fee on a 
memorai dum of appeal is revisahle under S. 115, 
C. P. Code, as it amounts to a refusal to exercise 
jurisdiction ; but an order accepting the court-fee 
paid as sufficient is not open to revision as then 
there is no refusal to proceed with the appeal. 
In such a case jurisdiction is not affected, nor is 
the other side damnified. (Stone, C J., Bose and 
Gruer. JJ ) Bai.aji Dhumnaji v. Mst. Mukta- 
bai. ILR 1938 Nag 106=173 IC. 329=10 
RN 298=1938 N.L J. 1=A.IR. 1938 Nag. 122 
(K. B.). 

-—S. 115 — Court-fee—Order determining and 

holding plaint to be insufficiently stamped — Revi¬ 
sion. 

An order of a trial Court determining the pro¬ 
per court-fee payable on a plaint and holding that 
it is insufficiently stamped is not revisable by the 
High Court; and such an order, which by itself 
does not fall under S. 115, C. P. Code, cannot be 
revised by the High 1 oun merely because it is 
bound to be followed by some other order which 
ma> be without jurisdiction. (Burn, J.) Manat- 
thunainatha Desikar v. Gopala Chettiar. 49 
L.W. 270=186 I.C. 153=12 R.M 596=1939 M 
W N 205=A.IR 1939 Mad. 380=(1939) 1 M. 
L.J 317. 

S. 115 — Court-fee— Order of Court calling 
upon plaintiff to make good deficiency in court-fee 
— Revision, if lies. 

Where the trial Court requires the plaintiff to 
make good the deficiency in court-fees, no revi¬ 
sion lies against such order cithe* under S. 115, C. 

P. Code, as, on rejection of the plaint on 
non-compliance with such order, an appeal lies 
under S. 224, Government of India Act, 1935, as 
the High Court cannot interfere with the judicial 
order in the exercise of its administrative func¬ 
tions under that section. (Bhide, J.) Peoples 
Bank of Northern India v. Kanaya T.al I L. 

R (1938) Lah. 377=176 I C. 764=11 R L. 234= 

40 P.L.R 1039=A.I.R. 1938 Lah. 80. 


-S. 115— Court-fee—Order to pay additional 

court fee — Revision. 

An order to pay additional court-fee is an inter¬ 
locutory order and canrot be the subject of a 
revision. (Skemp, J ) Ghui.am Ali v. Njaz Alt. 
18 Lah. 430=172 I.C. 497=10 R.L. 333=39^ 
P.L.R. 819. 

" S. 115— Court-fee—Question of classifica¬ 
tion of suit—Decision adverse to plaintiff — Inter¬ 
ference—-Jurisdiction of High Court. 

The High Court has jurisdiction to interfere in 
revision with the decision nf the lower Court on 
the question of the classification of the suit for 
purpo'es of Court-fee, where such decision has 
been adverse to the plaintiff. ( James and Row* 
land, JJ.) Sital Prasad Sah v. Ramdas Sah. 
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18 Pat 267=5 B R. 893=183 I.C. *81=12 K-P. 
122=1939 P.W.N 197=A.I R. 1939 Pat. 274. 

.Declaring ex parte, i 

. -S. 115— Declaration as ex parte If rev .* s J 

able— Subsequent ex parte decree, not appealed 
against—Remedy—Proper procedure. 

Where the petitioners were declared ex pane, 
even if ihe order was wrong on the merits, the 
High Court has no jurisdiction under b. 1 J. 

P. Code, to interfere with such an order. Where 
a decree is passed after declaring certain persons 
as ex parte the proper procedure f r those per¬ 
sons is to have preierred an appeal against the 
decree and not to come by way ot revision under 
S. 115 against the order decla* ing them ex parte. 
(Madhavan Nair, J) Tbavasikannu Thevarj. 
Sankakalingam Pillai. 176 I.C. 825—11 R M. 
169=1938 M.W.N. 17=A.I R 1938 Mad. 217. 


Defective judgment. 

-S. 115 —Defective judgment — Interference. 

Where there had not been any real consideration 
of the evidence at all before the lower appellate 
Court and all that the Judge did was to seize hold 
of a rule of law about the burden of proof, a rule 
which incidentally lo>es most of its significance 
when there is evidence for consideration and then 
to seize hold of two or three superficial points in 
the case and rest content with that. 

Held, that that was not what an appellate Judge 
was there for, especially wh>n he was reversit g a 
well considered finding of a lower Court and th*t 
interfcence in revision was necessary. (Dose, J ) 
Kisangopal v. Umrao Kf.shfo Kao. 175 I.C. 430 
=10 RN. 456=A.I.R 1938 Nag. 216. 


Delay. 

- S. 115— Delay—Practice of Oudh Chief 

Court. 

Interference in revision being discretionary the 
practice of the Chief Court is to refuse to enter¬ 
tain applicaiions for revisi n if they are made too 
late and to demand an explanation from the appli¬ 
cant for the delay in case the application is made 
more than ninety days after the passing of the 
order. But where the applicant wa« not a part} 
to the order which he seeks to revise arid the 
order was passed behind his back and without 
notice to him. the delay is excusable and should 
be coudoned. ( Srivastava and Nanavutty. JJ) 
Birendra Bikram Singh v Basdeo 12 Luck. 52 
=160 I.C 814=8 RO 281=1936 OWN. 262= 
1936 O.L.R. 109=A.I R 1936 Oudh 185. 

i Discretion. 

- S. 115— Discretion—Exercise of discretion 

under S. 5, Limitation Act — Interference. 

Where the lower Court has purported to exer¬ 
cise a discretion vested in it by S. 5, Limitation 
Act, in admitting an appeal presented out of time, 
the High Court will not interfere in revision. 
(Mir Ahmad, A.J C) Rijndhei.khand Motor 
and Cycle Agency v. Peoples Rank of Northern 
India, Ltd, Lahore 162 I.C. 416=8 R. Pesh. 
197=AIR 1936 Pesh. 197 

-S. IIS—Discretion—Interference ttt revi¬ 
sion. 

Where the question relates to the exercise of 
discretion which is vested by law in the lower 
Court except in very exceptional cases, it is not 
Proper for a Court of revision to interfere with 
the way in which the lower Court has exercised 
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its discretion. (Varadachariar. J ) Vfnkayva 

v Venkata Kao. I.L.R. f 1939) Mad. 317=179 

I. C 963=11 RM. 644=1938 M.W.N. 925-48 
L.W 517=A.I.R. 1938 Mad. 979=( 1938)2 M L. 

J. 642 

-S. 115— Discretion — Interference — Princi¬ 
ples. 

In matters of judicial discretion, the revising 
Court will not interfere unless there are either no 
grounds whatever for its exercise or unltss its 
exercise produces manifestly unfair result. 
( Norman ) Amab Chanda Bhoi.a Nath. 1939 
A.ML.J. 17. 

-S. 115— Discretion—Interference in revision 

—Limitation Act, S. 5. 

It is nut the practice of the High Court to 
interfere in revision in the exercise of discretion 
by the Court below under S. 5, Limitation Act, 
even when the exercise of that discretion is 
founded on a mistaki n view of the law. ( Agar - 
wala, J.) Thakur Singh v. Dinanath Saji. 4 
B R. 54=10 R.P. 236=171 I.C. 700=A.I.R. 1937 
Pat. 528. 

-S. 115— Discretion — Order accepting secu¬ 
rity — Interference. 

Accepting or refusing to accept security fur¬ 
nished by a person appointed as a guardian of 
property of a minor is a matter within the discre¬ 
tion of the Court. Where the Court in exercise 
of its discretion accepted the security and it is not 
shown that the Court has acted with material 
irregulaii'y in the exercise of its jurisdiction, no 
revision lies against the order accepting the 
security. ( Dhide.J .) Mt. Amrati v. Bishamler 
Das. 41 P.L.R. 592=A.I.R. 1939 Lah. 170. 

-S. 115— Discretion—Order admitting evi¬ 
dence after close of case and pending judgment— 
Revision. 

Though an o der al'owing further evidence to 
be led will only be interfered with very reluctant¬ 
ly, if the Court, assuming that it has discretion 
to allow evidence to be led by a party at a late 
stage after the close of the ca e and pending 
judgment, has not exercised its discretion judici¬ 
ally. the order is revisaMe and liable to be set 
a<ide. (WesiotO Sheo Chand v. Girdhari Lal. 
1935 A.M.L.J. 118 

-S 115— Discretion—Order allowing amend¬ 
ment of plaint—Revision. 

No revision lies against an order allowing an 
amendment of the plaint. ( Tek Chand, J .) 
Ismail v Rulia Ram 41 P.L.R. 146. 

-115— Discretion—Order disallowing ap¬ 
plication by person directly affected by suit to be 
impleaded as defendant — Interference. 

Where a Court de es not apply its mind to the 
real dispute in the case and wanders into discus¬ 
sion of extraneous matters and disallows an appli¬ 
cation by a person who is directly affected b> the 
result of the suit, to be impleaded as defendant, 
aud, directs him to seek his remedy by separate 
suit and thus fails to apply the well-recognized 
rule that one object of impleading parties is to 
avoid multiplicity of suits, its order cannot be 
sustained and is open to revision. Certain per¬ 
sons claiming to be the rate payers of a Munici¬ 
pality instituted a suit against the Secretary of 
Municipal Committee for a perpetual injunction 
against the defendant restraining him from pay¬ 
ing a certain sum as pay r and allowance to an 
Executive Officer of the Committee on the ground 
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that he was not a legally appointed servant of the 
Municipality, his term of office, having been ille¬ 
gally extended by the Ministry for Local Self- 
Government. The Secretary of State for India 
applied to be impleaded as a defendant in the 
suit contending that he was directly affected by 
the result of the suit, as the object of the plaintiff 
was to have the orders of the Government set 
aside by challenging their validity. The Court 
refused the application of the Secretary of State 
for India to be impleaded as party and decreed 
the suit on confession of judgment by the Muni¬ 
cipal Committee. It appeared that the suit was a 
collusive suit to get round the orders of the Gov¬ 
ernment by improper means. 

Held, that the order Of the Court refusing to 
implead the Secretary of State for India could 
not be sustained. The Local Government and, 
therefore, the Secretary of State, was directly 
affected by the result of the suit as it was the 
legality of the action of the Government in ap¬ 
pointing and renewing the appointment of the 
officer that was the real matter in controversy in 
the suit and was a proper party to the suit. 
/ Vnuna C J and Jai Lai, J.) Secretary of State 
( /ch JaMALUdd.n. 164 I.C. 882=9 R.L. 180= 
A I R. 1936 Lah. 619. 

„_US—Discretion—Order imposing condi- 

tion of security in granting leave to defend under 
n XJ R 3 (2)—Revision. See G P. Code, O. 37, 
R 3(2)' 70 M L J. 241. 

__s 115— Discretion-Order refusing slay of 

suit under S. 19, Arbitration Act-Interference in 


Where the trial Judge, in the exercise of the 
discretion vested in him, refuses to stay the suit 
under S 19 of the Arbitration Act on the ground 
that complicated questions of law are likely to 
arise which can better be determined by the Ccur 
than by the arbitrate, s, the High Court will not 
interfere in revision with the discretion exercised 
hv him (Jai Lai , /.) L.aul v Ganc.a Sugar 
Corporation, Ltd. 163 I C. 854=9 R.L. 55=38 
PLR 846=A.I.R. 1936 Lah. 904. 

S 115 — Discretion—Order refusing to try 
preliminary issue of law—Interference. 

Interlocutory matters are certainly matters ot 
discretion of the lower Court but that discretion 
must be exercised according to proper principles 
of justice but it is the duty of the High Court to 
interfere when the discretion has not been accord¬ 
ing to judicial principles. Where a Court sum¬ 
marily rejects a prayer to try a prehminary^issue 
on a point of law and in its summary jurisdiction 
has not even expressed any opinion as to whether 
the question of law would be sufficient to dispose 
of the case, to refuse to exercise the revisional 
jurisdiction in such case might give rise to the 
gravest hardship. The injured party has no right 
of appeal and refusal to exercise jurisdiction 
would mean that the lower Court’s unfetted deci¬ 
sion might put the injured party to the enormous 
expense in going into the issues which were un¬ 
necessary on the mere contention that the ulti¬ 
mate decision would be open to appeal. (Courtney 
Terrell. C.J ) Janki Das v. Kalu Ram. 162 
I C 486=8 R.P. 538=17 Pat.L.T. 253=1936 P. 
W.N. 209=A.I.R. 1936 Pat 250. . . 

_.S. 115 -Discretion—Order rejecting appli¬ 
cation to be added as intervener of person depo¬ 
siting landlords fee under S. 26 (o), Bihar Ten- 
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ancyAct. See Bihar Tenancy Act, S. 26 (o). 
A.I.R. 1937 Pat. 38. V ’ 

- S. 115— Discretion—Order rejecting appli¬ 
cation under O. 1, R. 10 (2). 

An order under O. 1, K. 10 can be revised under 
S. 115, C. P. Code, when the Court fails to exer¬ 
cise a discretion vested in it and when its failure 
is due to error. ( Stodart , J.) Ranganayaki 
Ammal v. Janaki Ammal. 1937 M.W.N. 375 
=171 I.C. 798=10 R.M. 399=A.I.R. 1937 Mad., 
338. 

-S. 115 —Discretion — Order that advocate 

could not appear on behalf of Party by reason of 
his interest in opposite party—Interference in re¬ 
vision. 

Where a Judge orders that an advocate could 
not with propriety appear on behalf of a party 
by reason of the fact of his having been interested 
on behalf of the other side in matters which were 
collateral to the suit in question and there was 
upon the record proof of ample material before 
him upon which he could make such an order and 
there was no suggestion that whether he was 
right or wrong he did not do so bona fide, then it 
is not a case for the High Court to intervene. 

Per Mosely, J. —The order is admittedly a 
‘judgment’ as defined in S. 2 (9) of the Code, and 
therefore the powers of the Court are restricted 
as laid down in S. 85, Government of Burma Act 
and the question cannot be agitated in addition as 
one of general superintendence over the Courts 
as provided in S. 85 (1) of that Act. ( Roberts , 
C.J ., Mya Bu and Mosely, JJ.) Tajendra Chan¬ 
dra Dhar v. Tajendra Lal Ghosh 1939 Rang. 

L R. 514=182 I.C. 77=11 R R. 5l2=A.I.R. 1939 
Rang. 183 (S B ). 

- S. 115 — Discretion—Wrong exercise of 

discretion under S 5, Limitation Act—Inter¬ 
ference. See Limitation Act, S. 5. 19 Pat.L.T. 
309. 

§ 

Erroneous decision. 

S. 115 — Erroneous decision — Interference. 

If the facts and the law applicable to the case 
have been duly considered by the lower Court, 
then, although its decision may be erroneous, the 
error cannot be corrected on revision. If, on the 
other hand, the lower Court has failed to consi¬ 
der the law or the facts, it has acted illegally and 
its decision may be revised. (BaU.J.) Ko San 
Paw v. KoPoYi. 187 I.C. 350=12 R.R. 315= 
AIR 1940 Rang. 75. 

- S. 115 —Erroneous decision—Order as to 

locus standi of person to apply under 0.21./?. 

89. 

The Court has jurisdiction to decide whether a 
certain person is entitled to apply to have the sale 
set aside under 0.21, K. 89, C. P. Code. The 
Court may be wrong in its decision, but it cannot 
be said that in the exercise of its jurisdiclion.it 
acted illegally or with material irregularity so as 
to call for any interference in revision. (Nana- 
vutty, J.) Shankar Pf.rshad v Mohammad 
Taqi. 8 R.O 330=161 I.C. 424=1936 O.W.N. 
344=1936 O.LR 179=A.I.R 1937 Oudh 108. 

- S. 115 —Erroneous decision—Point of law 

—Lower Court assuming jurisdiction and decid¬ 
ing wrongly — Revision. 

If a Judge assumes jurisdiction of the matter 
and proceeds to decide a question of law, how¬ 
ever erroneous this decision may be, the High 
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Court cannot interfere in revision. But if before 

assuming jurisdiction he determines a question 

of law or fact to determine the question of juris¬ 
diction, a wrong decision in a case of this kind is 
•certainly revisable by the High Court ( Wort, 
J) Nasiruddin Haiders. Hakim Muhammad 
Tahir. 161 I.C. 26=8 R.P. 428=A.I.R. 1936 
Pat. 119. 

-S. 115 — Erroneous decision — Revision. 

Jurisdiction necessarily gives the power to de¬ 
cide wrongly as well as to decide rightly. Hence 
the fact that the High Court, if it had been the 
trial Court, might have come to a different con¬ 
clusion, is not sufficient to justify interference 
under S. 115. (Davis, J.C. and Lobo, A.J.C.) Indo 
Persian Trading Co. v. Parmanand Harnam- 
stngh. 166 I.C. 541=9 R.S. 146=A.I.R. 1936 
&ind205. 

Error of Law. 

_S 115— Error of law. 

Where thecu-tody Court decided that certain 
-person is not entitled to any priority, no revision 
is competent even if the decision is erroneous in 
law as the custody Court has jurisdiction to 
•decide s jch question. Further the petitioner has 
Temedy to file a regular suit. (Addison and 
Abdul Rashid, JJ.) Simla Banking and Indus¬ 
trial Co., Ltd. v. Ditta Mal Hardial. 163 I.C. 
584=9 R.L. 23=38 P.L.R. 800=A.I.R. 1936 
Lah 521. 

-S. 115— Error of law. 

A revision petition is incompetent if the ques¬ 
tion involved is one of law and not of jurisdic¬ 
tion. (Addison and Abdul Rashid, JJ.) Mahabir 
Singh v. Jagat Singh. 40 P.L.R. 461. 

- S. 115— Error of law. 

Even where lower appellate Court has com¬ 
mitted an error of law in drawing certain pre¬ 
sumptions and in arriving at certain conclusions 
it would not afford any ground for .revision. 
\Addison and Din Mohammad, JJ ) Hukam 
Chandv. Ramji Das 180 I.C. 555=11 R.L. 699 
=A.I R. 1938 Lah. 357. 

-S. 115—Error of law. 

Mere commission of error of law by the lower 
Court would not by itself be sufficient to justify 
interference in revision. (Bhide, J.) Mt. Malan 
v. Dayal Singh. 41 P.L.R. 578=A.I.R. 1939 
Lah. 162. 

- S 115 —Error of law. 

No revision lies where the Courts have decided 
certain questions of law and of fact even though 
they might have decided them wrongly because 
they had jurisdiction to decide them and have not 
committed any illegality or material irregularity 
in the exercise of their jurisdiction. (Spargo, 
J.) Maung Ko v. Maung Lu Doke. 167 I.C. 
479 (2)=9 R.R. 321=A.I R. 1937 Rang. 61. 
- S. 115— Error of law — If ground for revi¬ 
sion. 

An error of law is not a ground for interfer¬ 
ence by the High Court under S. 115, C. P. Code. 
(R. C. Mitter, J.) Bankim Chandra Df.b Sarkar 
v. Mahan Mohan Deb. 40 C.W N. 698. 

-—S. 115— Error of law — Ignoring or mis¬ 
reading of provision of law — Revision — Inter¬ 
ference. 

If the Judge of a lower Court has, in coming 
to his conclusion, entirely ignored a provision of 

J tatute law or if he has given to a provision of 
tatute law an obviously impossible interpreta- 
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tion that would justify interference in revision 
by the High Court. But if he has considered the 
law and his interpretation of it is a possible one, 
even though contrary to the interpretation put 
upon it in decided cases, there is no justification 
for interference in revision. (Norman.) Kjntoo 
Lal v. Daulat Ram. 1936 A.M.L.J. 4. 

--S. 115— Error of law — Misinterpretation of 

limitation law—If ground of revision. 

A mere error of law does not bring a case 
within the provisions of S. 115, C.P. Code, and 
misinterpretation of the law of limitation is not 
a ground for maintaining an application in revi¬ 
sion under S. 115. (Leach, C.J. and Somayya, J.) 
Ramaswami Chettiar v. Meyyaipan Servai. 
50 L.W. 159=1939 M.W.N. 700=188 I C 187 = 
12 R.M. 810=A.I.R. 1939 Mad. 740=( 1939) 2 
M.L.J 353. 

-S. 115— Error of law — Order on question 

of res judicata. 

The question whether the decision of a lower 
appellate Court that a suit was barred by res 
judicata, was correct, cannot be raised in revi¬ 
sion. (Tek Chand, J.) Mt. Hasan Jan v. 
Qamar-ud-Din. 11 R.L. 664=180 I.C. 126 (1) 
=41 P.L.R. 176=A.I.R. 1939 Lah. 48. 

-S. 115 - Error of law — Order under S. 151 

made without jurisdiction — Interference. 

The High Court will not generally interfere 
v/ith a decision on a question of law, as the lower 
Court has jurisdiction to decide a question of 
law either rightly or wrongly. But the decision 
on a question of law can be interfered with if in 
tact a question of jurisdiction does arise. Where 
a lower Court makes an order under S. 151, C.P. 
Code, which it has no jurisdiction to make, the 
order will be set aside in revision. (IVort and 
Vartna, JJ.) Phulchand Ram Marwari v. 
Naurangi Lal Marwari. 16 Pat. 729=10 R.P. 
320=172 I C. 225=1937 P.W.N. 836=18 Pat.L. 
T. 826=A.I.R. 1937 Pat. 647. 

-S. 115— Error of law — Revision. 

In a case under S. 115 even an error of law is 
not a sufficient ground for interference by the 
High Court. 11 Cal. 6, Rel. on. (M. C. Ghose, /.) 
Majaharali v. Mafijahdi Sardar. 166 I.C 127 
=9 R.C. 474=A.I.R. 1936 Cal. 706. 

-S. 115 — Error of law—Revision. 

Where the lower appellate Court decreed per¬ 
manent reduction in assessment though according 
to the provisions of Municipal Act there could 
not be any permanent reduction in the assess¬ 
ment, once the assessment has been made. 

Held, that at best it was a point of law and 
High Court would not be justified in interfering 
in revision. (Varma, J.) Chairman of the Com¬ 
missioners of Chakradharpur Municipality v. 
Muri.ihhar Marwary. 166 I.C. 743=9 R P. 345 
=3 B R. 221 (2)=A.I.R. 1937 Pat. 25. 

S. 115— Error of law — Revision, if compe¬ 
tent. 

The fact that the lower Court erred in law in 
coming to its findings, does not render a revision 
petition competent under S. 115, C. P. Code. 
(Addison, J.) Emperor v. Ghani. I.L.R. (1938) 

! Lah. 125. 

-S. 115— Error in law — Scheme — IVrong 

construction of its terms — Revision. 

If a Court on an interpretation of a scheme 
, framed under S. 92, C.P. Code, holds that it 
authorized the appointment of a trustee in place 
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of a deceased trustee, no question of jurisdiction 
arises in the case. Even if it be assumed that it 
has not put a correct construction on its terms, it 
cannot be regarded as anything more than a mis¬ 
take of law, but that cannot be a ground for 
interference with the order under S. 115. C. P. 
Code. ( Srivastava, Ag. C. J. and Smith, J.) 
Saadat Husain v. Mohammad Haidar 13 Luck. 
81 = 166 I C 215=9 R.O. 291 = 1937 O W.N. 39 
=1936 O.L.R. 725=A.I.R. 1937 Oudh 193. 

-S. 115— Error of law — When ground for 

revision. 

Where a Judge has refused to consider the 
objection to sale in the erroneous belief that it 
was not entertainable in view of Proviso 2 to O. 
21, R. 90, C P. Code, the error of law in such 
case affects the jurisdiction of the Court and in 
the circumstances the petition for revision is 
competent. ( Bhide. J ) Sarwan Singh v Man 
Singh. 41 P.L.R 553=A I.R. 1939 Lah. 222. 

Failure to exercise jurisdiction vested by law. 

-S. 115 and O. 21, R. 88— Failure to exer¬ 
cise jurisdiction vested by law—Misconception as 
to law — Revision, if lies. 

Where a Court h is proceeded on a wrong view 
of the law as regards the scope and object of O. 
21, R. 88, C. P. Code, it must be deemed to have 
failed to exercise jurisdiction vested in it by law 
and must be interfered with in revision. 
(Puranik, J.) Munnalal v. Gopilal. 1940 N.L. 
J. 453. 

Finding of fact. 

-S. 115 —Finding of fact—Finding as to care 

taken by bailee — Contract Act, S. 151. 

A finding of the lower Court about the bailee 
having taken necessary care of the goods such as 
is required by S- 151 of the Contract Act is a find¬ 
ing of fact which is not open to question in revi¬ 
sion. ( Srivastava , J.) Sitla Bakhsh Singh v. 
Bait Nath. 12 Luck. 128=161 I.C. 417=8 R. 
O 327=1936 O W N. 334=1936 O.L.R. 176= 
AIR. 1936 Oudh 264. 

.-—S. 115 — Finding of fact — Genuineness of 

document. 

A finding of the appellate Court that a certain 
document is not genuine is a finding of fact, and 
a Court sitting in revision cannot go behind it. 
(Agha Haidar, J.) Bur Singh v. Anjuman 
Dehi Sohal. 161 I.C. 21=8 R.L. 662=A.I.R. 
1936 Lah. 725. 

--S. 1J5— Finding of fact — Interference — 

Findings arrived at in claim proceeding. 

The High Court will not interfere under its 
revisional powers with an order disallowing a 
claim preferred under 0.21, k. 58, C. P. Code, 
where the Court below has gone over the whole 
question and has arrived at certain findings of 
fact which so far as the proceeding is concerned 
are conclusive. (Mohammad Noor, J.) Kamala 
Bat-A Debi v. Hari Gopal Mazumdar. 167 I.C. 
672=9 R.P. 411=3 B.R. 302. 

.-S. 115 — Finding of fact—Poivers of inter¬ 

ference—Concurrent finding of fact 

The power of interference in revision is much 
more limited than that in case of second appeals. 
Hence a concurrent finding of fact of the lower 
Court based on evidence cannot be interfered 
with. (Mahomed Noor, J.) Chuni Lal v. Ram 
Ranvitoy Prasad Singh. 167 I.C. 225=9 R.P. 
393=3 B.R. 280=A.I.R. 1936 Pat. 558. 


UJ 


t ^ o o lact bumcient cause 

under O* 9^ R. 13 Finding as to—Interference. 
See C. P. Code, O. 9, R. 13. 1937 A.W.R. 726= 

A.I.R. 1937 All. 691. 

High Court. 

i 7 s - H x oh Court—Interference—Order 

based on decided cases. 

Where the order of the lower Court is passed 
following certain reported ruling of the High 
Court, such an order should not be interfered 
with by the High Court in revision. (Bennet and 

A WR / (H ) C I )62 TAN DATT V ' SlTA RaM ‘ 1940 ' 

- -S. 115— High Court—Powers of—Applica¬ 

tion by party—If necessary. 

The powers of the High Court under S 115 are 
! wide and action can be taken under S. 115 even 
without application by the party aggrieved. 
(Agarwala and Madan, JJ.) Mt. Bibi Marim v 
Sukajmal. 15 Pat. 738=165 I.C. 927=9 R P 
228=1936 P.W.N. 694=18 Pat.L T. 39=A.I R 
1936 Pat. 591. 

-S. 115 —High Court—Powers of — Inter¬ 
ference suo motu. 

Though the High Court does not ordinarily 
interfere in revision except at the request of one 
of the parties to a suit, the powers conferred 
upon it by S. 115, C. P. Code, are very wide and 
in fit cases it is open to the High Court to inter¬ 
fere even suo motu in order to remedy injustice,. 
(Rupchard Bilaram and J. C. Mehta, A.J.Cs.j 
Khan Chand Gopai.dasz/. Mulchand Khialdas 
160 I.C. 361 (2)=8 R.S. 121=A.I.R. 1936 Sind 1.' 

-S. 115 —High Court—Powers of—Remand 

under for further evidence and findings—Power 
to review evidence after return of findings. 

When High Court as a Court of revision, under 
its inherent powers remands a case for further 
evidence on an issue and findings, retaining seizin 
of the case, it has no power to scrutinize or 
review the evidence. The powers of that Court 
are limited by S. 115 and all it can do is to deter¬ 
mine whether the lower Court exercised its 
jurisdiction with material irregularity in arriving, 
at the finding it did on the issue remanded to it 
for trial. (Vivian Bose, J.) Balaji Sadashiv 
v. Vishnu. I.L.R. (1936) Nag. 188=170 I.C. 527 
=10 R.N. 63=A.I R. 1936 Nag. 140. 

Illegality. 

-S. 115 — Illegality — Appeal — Dismissal 

under O. 41, R. 11 (2) summarily — Absence of 
judgment expressing acceptance of finding of 
trial Court — Revision — Interference. 

The law does not require that an appellate 
Court when dismissing an appeal summarily 
under O. 41, R. 11 (1), C. P. Code, should write a 
judgment, though it would be better if it says 
explicitly that the lower Court’s decision appears 
to be correct for the reasons given therein. But 
S. 115, C. P. Code, will not justify interference 
by the High Court in revision simply on the 
ground that the appeal has been dismissed with¬ 
out expressing in definite words the appellate 
Court s acceptance of the findings of the first 
Court. (Rowland, J.) Jamuna Prasad Rai v. 
Rajballam Rai. 18 Pat.L.T. 321=1937 P.W. 

N 340=169 I.C. 359=3 B.R. 558=10 R.P. 9= 
A.I.R. 1937 Pat. 349. 

-S. 115— Illegality—Failure to apply obvious 

law. 
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Where the Judge omits to apply an obvious 
principle of law he acts illegally in the exercise 
of his jurisdiction and therefore revision lies. 

(Jot Lai, J.) Imam Din v. Bhag Singh. 166 I. 
C. 302=9 R.L. 358 (2)=AI.R. 1936 Lah. 746. 

-S. 115— Illegality—Lower Court refusing 

to follow ruling by which it is bound— Revision. 

When the lower Court commits an illegality in 
the exercise of its jurisdiction in refusing to 


C. P. CODE (1908), S. 115. 

fact that a wrong decision is made is never a 
ground for interference in revision under S. 115. 
{Burn, J.) Manickavachakam Chettiar v. 
Official Receiver. I* ast Tanjore. 186 I.C. 120 
= 12 R M. 590=1939 M.W.N. 608=50 L W 459 
=A I.R. 1939 Mad. 733=(1939) 2 M.L.J. 44. 
-S. 115 —Illegally and with material irregu¬ 
larity—Allowing plea cutting at root of plaint but 
not raised in pleadings and deciding same without 
amendment of pleading or raising relevant issues 


follow a ruling of the Chief Court by which it is i _R ev { s i on — Interference 

A Court acts lmpropeily when, without direct- 
ing an amendment of tlie pleadings or revising 
the relevant issues, it allows a question to be 
argued before it which cuts at the very root of 
the plaintiff’s suit, but which is not raised in the 
pleadings at all and decidts it; in doing so it 
ignores some of the most material provisions of 
the C. P. Code The High Court in such a case 
will interfere under S. 115, C. P. Code. (Davis, 
J.C. and Weston. J.) Mir. Haji Ghulam Shah 
v. Khanchand. I.L.R. (1939) Kar. 330=182 I. 
C. 154=11 R.S. 250=A.I.R 1939 Sind 137. 

-S. 115— Illegally or with material irregula- 

__,_ - _ rity— Court having jurisdiction to decide but 

a wrong view of the law, allowing an application, deciding wrongly—If ground for revision by High 


bound, it is incumbent on the High Court to 
interfere in revision, ( Mosely , /.) C. T. A.. C. 1 • 
Firm v Maung Aye. 171 I.C. 527=10 R R 161 
=A.I.R. 1937 Rang. 197. 

-S. 115—Illegality—Order refusing to 

receive plaint insufficiently stamped on last day of 
limitation—Revision—Stamps of required deno¬ 
mination not available—Duty of Court. See 
Court-Fees Act, S. 27. 71 M L.J. 804. 

Illegality or material irregularity. 

-S. 115— Illegality or material irregularity 

—Court allowing application on wrong view of 
law—Revision — Interference. 

Where the Court passes an erroneous order on 


when it ought to reject it for non-complrance 
with the requirements of the statute, the error 
amounts to such an illegality or material irregu¬ 
larity in the exercise of jurisdiction as to call for 
the interference of the High Court under S. 115, 
C. P. Code. That is a fit case for the exercise of 
the revisional jurisdiction of the High Court. 
(Rowland, J.) Hanuman Singh v. Baijnath 
Prasad Singh. 172 I C 8=10 R.P. 298=4 B R. 
129=18 Pat.L.T. 409=1937 P.W.N. 497=A.I R. 
1937 Pat. 537. 

-S. 115— Illegality or with material irregu¬ 
larity—Erroneous decision—Interference. 

The Court certainly has jurisdiction to decide 
whether it has or has not jurisdiction to pass an 
order and even if it decide* this question wrongly, 
there is no ground for revision. In an execution 
case an application to set aside the sale under 
O. 21, R. 89, C- P. Code, was dismissed as time 
barred. On appeal the Court found that the land 
sold being State land was not saleable under 
S. 60, C. P. Code, and therefore the sale must be 
set aside irrespective of the time when the deposit 
was made. 

Held, no revision lay. The Court had jurisdic¬ 
tion to decide whether State land was saleable 
property and it did not extend limitation but 
merely pointed out that the period of limitation 
did not apply to such a case. The Court may 
have decided the=e questions wrongly But that 
did not amount to exercising jurisdiction illegally 
or with material irregularity. ( Spargo.J .) Ma 
Bi Bi v. Saya Hattie. 174 I.C. 691=10 R.R. 
418=A I.R. 1937 Rang. 537. 

-S. 115— Illegality or material irregularity — 

Framing of issues—Jurisdiction—Wrong decision 
as to placing of burden of proof—Interference by 
High Court. 

It is by law the duty of the trial Court to 
frame issues in a suit. It is not any part of the 
legitimate duties of the High Court to help lower 
Courts to frame issues. They alone have juris¬ 
diction to frame the issues in the suits which 
come before them for trial, and they have juris¬ 
diction to decide wrongly as well as rightly. The 


Court. 

If a Court has jurisdiction to decide a matter, 
it does not at all follow that if it has decided an 
issue wrongly it has acted illegally or with 
material irregularit> in the exercise of its juris¬ 
diction so as to call for interference under S. 115, 
C. P- Code. (Harries, C J. and Rowland, J .) 
Nandamani v. Harikrishna 181 I C. 644=11 
R P 624=5 B.R. 645=1939 P.W.N. 341=A.I,R. 
1939 Pat 564. 

-S. 115 —Illegally and with material irregu¬ 
larity—Order based on no evidence—Lower Court 
having no clear conception of law and not applying 
law to facts — Revision. 

The High Court as a Court of revision is not 
expected to weigh the evidence which is led before 
the low-er Court. But when it is found that there 
is no evidence at all from which the inference as 
drawn by the lower Court could be deduced, the 
High Court has no alternative but to interfere. 
Further where the lower Court has acted without 
any clear conception of the law on the subject or 
has failed to apply the law to the facts of the 
case, it acts illegally, and in any case with 
material irregularity, justifying interference by 
the High Court in revision. (Abdur Rahman, /.) 
Adiraju Somanna. In re. I.L R. (1938) Mad. 
988=47 L.W. 578=1938 M.W.N. 426=177 I.C. 
456=11 RM. 334=A.I.R. 1938 Mad. 634= 
(1938) 2 M.L.J 100. 

-S. 115— Illegally or with material irregula¬ 
rity—Order dismissing application as barred by 
limitation—Disregard of S. 4, Limitation Act and 
refusal to apply it -Revision — Interference. 

Where a Court dismisses a suit or an applica¬ 
tion on the ground of limitation it does not. refuse 
to exercise jurisdiction. On the.contrary it takes 
cognizance of the suit and exercises jurisdiction 
by holding that on a point of law the suit . fails. 
To ignore the plain terms of S. 4 of the Limita¬ 
tion Act is to deprive a litigant of the statutory 
privilege given to him by that section; and a 
refusal to apply the section in a case in which it 
does apply amounts to exercising jurisdiction 
illegally and with material irregularity, justify- 
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ing interference in revision under S. 115, C. P. 
Code- ( Beaumont . C J ) Veerappa v. Iratappa. 
175 I.C 221=10 RB 529=40 Bom.L.R. 152= 
A.I.R. 1938 Bom. 209. 

-S. IIS- Illegally or with material irregu¬ 
larity"—Order holding person pauper under O 33, 
R. \—Revision—Wrong view as to “necessary 
wearing apparel"—If justifies interference. 

The High Court has no authority to interfere 
in revision with an order of a Court declaring a 
party to be a pauper for purposes of O. 33, K. 1, 
C. P Code. The fact that the lower Court wrong¬ 
ly holds that the ornaments worn by a female 
applicant are her necessary wearing apparel can¬ 
not be a ground for holding that it hasi acted 
illeeallv or with materi il irregularity in adopting 

503 

m-5 B R' 383=19 Pat.L.T. 844=1938 P.W.N. 
804= A I R. 1939 Pat. 95 

_,g 115 _ illegally or with material irregula- 

n * v _ Relusal to decide some issue as preliminary 

issues in suit -Revision-Interference 

A Court does not act illegally or with material 
irregularity in refusing to dispose of certain 
issues in a case as preliminary issues without 
o-oing into the merits of the whole case, 
when the issues in question are not clear cut 
issues of law but are mixed up with questions of 
fart (Harries, C.J. and Rowland, J.) Nandamani 
v Harikrishna. 181 I.C. 644=11 R.P. 624= 
5 B R. 645 = 1939 P.W N. 341 = A.I.R. 1939 Pat. 

564. 

Interference. 

_S. 115 —Interference—Grounds—Failure to 

consider relevant point—If justifies interference. 
W Madras Hindu Religious Endowments Act, 
5 9 (5). A.I.R. 1938 Mad. 321. 

Interlocutory order. 

_.g H5 — Interlocutory order— Decree 

against legal representative—Execution—Order 
rejecting application by posthumous son to be 
imnleaded as legal representative—Revision. See 

'C £ Code. S. 47. A I.R. 1936 Sind 166. 

_.g 115—Interlocutory order-Interference. 

c rr r P Code. S 115— Commission—Refusal to 

issue.' 1938 A.M.LJ. 123 

_-s. 115— Interlocutory order—Interference 

—principles . . ... 

Though an order is interl jcutory, if it goes to 
the root of all subsequent proceedings, the High 
Court would not decline to consider whether the 
Court passing the order in question had jurisdic¬ 
tion to pass it. (Weston.) Kishan Lal v. Man 
Mal. 1938 A.M.L.J. 97 

— g 11 5 —Interlocutory orders —Order allow- 
inn application for leave to sue in forma pauperis 
—Revision application by defendant—Interference 
—Discretion of High Court 

According to the practice of the High Court of 
Patna a revision petition does lie under S. 115, C. 
P Code against an order granting leave to sue in 
forma pauperis. The fact that the order is an 
interlocutory order or that the government have 
not moved in the matter is no bar to the High 
Court exercising its discretion m revision. 
(Dhavle and Varma, Jf.) Bihari Sahu v. 
SudaMaKuer 175 I.C 505=1938 P.W.N. 163= 
4 B R 598=10 R.P. 632=19 Pat.L.T. 101=A.I. 

R. 1938 Pat. 209. 


S 115—Interlocutory order—Order on ap¬ 
plication under S. 19, Arbitration Act—Revision. 
See Arbitration Act, S. 19. A.I.R. 1936 Sind 
205. 

-—S. 115— Interlocutory order—Order per¬ 
mitting plaintiff to continue suit without addi¬ 
tional court-fee—Interference. 

The general practice in all the High Courts is 
not to interfere with interlocutory orders unless 
in exceptional circumstances when such order 
may result in irreparable injury to one or other 
of the litigant parties. An order permitting a 
suit to proceed does not injure any party. When 
a suit is allowed to proceed on an insufficient 
court-fee it is not cither of the litigant parties who 
suffers but the revenue. It is not the object of a 
fiscal statute to enable litigants to be defeated on 
ttchnicalities. (Agarwala and Varma, JJ.) Raghu- 
nandan Gir v. Deoraj Gir. 15 Pat 340=161 I. 
C. 22=8 R P 431=17 Pat.L.T. 9=1936 P.W.N. 
9=A I R 1936 Pat. 85 

-‘S. 115— Interlocutory order — Order refus¬ 
ing stay proceedings under S. 10— Revision. 

No levision lies from an order refusing to stay 
proceedings under S. 10, C. P. Code, as the order 
is an interlocutory one. A.I.R. 1924 Lah. 425 (F. 
B.), Rel. on. (Jai Lal, J.) Durga Das v. Gobind 
Singh 165 I.C. 131=9 R.L. 215 (1)=A.I.R. 
1936 Lah. 569. 

--S. H5— Interlocutory order — Order refus¬ 
ing to stay suit. 

No petition for revision is competent against 
an order under S. 10, C. P. Code, refusing to stay 
a suit, as the order is of an interlocutory nature, 

( Bhide, J.) Punjab National Bank, Ltd. v. 
Biri Mal Jain. 41 P.L.R. 883. 

-S. 115— Interlocutory order — Order staying 

suit. 

An order staying further proceedings in a suit 
is an interlocutory order, and no revision petition 
can be preferred against such an order. ( Abdul 
Rashid, J.) Bir Bal Das v. Cantonment Board, 
Lahore. 41 P.L.R. 55. 

-—S. 115— Interlocutory order — Pendency of 

revision—Duty of trial Court. 

Where a trial Court is informed that a revision 
petition has been filed against an interlocutory 
order refusing an amendment asked for, it is the 
duty of that Court to postpone the dismissal of 
the suit until the decision of the revision petition. 
(Davies.) Chuckerbutty v. Sukhlal Naikse 
Lal. 1940 A M L.J. 45. 

• . S. 115— Interlocutory order — Question of 

jurisdiction involved — Interference. 

Though an order is interlocutory, the Court 
will not decline to hear or interfere, if a question 
of jurisdiction is involved. (Weston.) Hari 
Singh v. Kundan Mal. 1938 A.M.L.J. 74. 

—S. 115 —Interlocutory order—Rejection of 
evidence by trial Court — Revision. 

The High Court will not entertain an applica¬ 
tion on the ground that evidence is being, or will 
be, rejected by the trial Court. No doubt an in¬ 
terlocutory order may decide a case and may be 
subject to revision if il does irreparable damage 
to a party, but that cannot be said in the case of 
rejection of evidence. It is open to the party to 
question the decision in appeal which is the proper 
time at which the error, if any, should be reme¬ 
died. (Mya Bu and Mosely, JJ.) Ram Oudh v. 
Government of Burma. 1939 Rang.L.R. 591= 
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185 I.C. 574=12 R.R. 207=A.I.R. 1939 Rang. 

448. 

_-S. 115 —Interlocutory order — Revision. 

In order to justify interference with an interlo¬ 
cutory order, it must be shown that the order, 
besides otherwise falling within the scope of 
S. 115, C. P. Code, also causes irreparable injury. 
It is not the law that any and every order which 
would, if incorrect, cause irreparable injury, is 
open to revision by the High Court. (Norman.) 
Kintoo Lal v. Daulat Ram. 1936 A.M L. J. 4. 

-S. 115— Interlocutory order—Revision. 

The expression "case which has been decided” 
in S. 115 is wide enough to include an interlocu¬ 
tory order, and even though there may be an 
appeal from the final decree, that consideration 
will not prevent in a proper case interference in 
revision. The Court will not however interfere 
unless it seems that there has been a grave and 
culpable error likely to inflict grave injustice and 
cause irreparable injury. A.l.R. 1931 Rang. 136, 
Rel.on. ( Mackney, J.) Maung Po Nyein v. 
Maung Tha Saing. 181 I.C. 527=11 R R. 471 
=A.I.R. 1939 Rang. 92. 

- -S. 115— Interlocutory orders—Revision — 

Preliminary order as to jurisdiction—Interference 
in revision—Jurisdiction of High Court. 

The High Court, while it should be very slow to 
interfere in its revisional jurisdiction with orders 
which are merely interlocutory, has certainly 
jurisdiction to do so, and the jurisdiction can be 
exercised in a proper case. A revision applica¬ 
tion is therefore competent in respect of a preli¬ 
minary order passed by a Subordinate Court, 
where that preliminary order goes to the jurisdic¬ 
tion of the Court. (Beaumont, C.J) Jamnadas 
v. Chandulal. I.L.R. (1937) Bom. 623=168 
I.C. 449=9 R.B. 369=39 Bom. L.R. 138=A.I.R. 
1937 Bom. 167. 


Jurisdiction. 

-S. 115—Jurisdiction—Absence of—Appeal 

entertained against non-appealable order—Revi¬ 
sion. See C. P. Code, O. 21, R. 103. 17 Pat.L.T. 

815. 


"-’?■ 11 5—Jurisdiction— Absence of—Appeal 

from decree dismissing pauper suit—Appellant 
paying court-fee on appeal—Order by appellate 
Court for payment of court-fee due on plaint and 

° t r^ r j Cost j 0 ^ Governraentin trial Court—Default 

—Order dismissing appeal—Revision—Interfer- 

AW ?• 33 - Rr - >2 and 13. 1937 

A.W.R 113=AIR 1937 All. 280. 

-S. 115— Jurisdiction-Absence—Appeal in¬ 
competent but entertained—Order of appellate 

C ,°?, r / ',l erf ? renCe ~ J 0rder °f original Court 

restored^ ‘ ,urisilc, ' on — E Bect of—If can be 

The High Court under S. 115, C.P. Code, ought 
not obviously to interfere in revision so as to res¬ 
tore an order which itself is without jurisdiction 
9 r founded on irregularity in the exercise of 
jurisdiction, although the order under revision is 

one without jurisdiction. (Rowland, J.) Ramesh- 
war Lal Jitunjhunwala v. Ramcharan Prasad 

R.P. 204=1938 P.W N. 
i l a 3 - 5 ® R * 49=19 Pat.L.T. 111=A.I.R. 1938 

JPat. 447. 

S. 115 Jurisdiction—Absence of—Appeal 
wrongly entertained against non-appealable order 


C. P. CODE (1908), S. 115. 

— Revision. See C. P. Code, S. 47. 17 Pat L.T. 

810. 

-S. 115 — Jurisdiction — Absence of—Appli¬ 
cation for leave, to sue in forma pauperis —Court 
embarking one elaborate enquiry into complicated 
questions of res judicata, etc.—Revision—Inter¬ 
ference. See C- P. Code, O. 33 , R. 7. 1937 M.tV. 

N. 415. 

-S. 115—Jurisdiction—Absence of—Award 

of arbitrator under Co-operative Societies Act— 
Execution by Civil Court—Proceedings set aside 
—Order remitting award for rectification—Revi¬ 
sion. See C. P. Code. S. 47. 40 C.W.N. 89. 

-S. 115 — Jurisdiction—Absence of — Collec¬ 
tor's order in appeal under S. 2S ( 2 ). Mumhitdars ’ 
Courts Act setting aside order of Mamlatdar on 
findings of fact—Revision—Interference. 

The High Court under S. 115, C. J'. Code, has 
jurisdiction to interfere with an order passed by 
the Collector under S. 23 ( 2 ) of the Mamlatdars* 
Courts Act, setting aside in appeal the order of 
the Mamlatdar disagreeing with the latter’s find¬ 
ings of fact. 'The Collector in setting aside the 
order of the Mamlatdar exercises a jurisdiction 
not vested in him .nd the case therefore falls 
within the terms of S. 115, C. P. Code. (Beau¬ 
mont, C.J.) Bavaji v. Bai.a Fakira Mahar. I. 
L.R. (1938) Bom. 259=173 I C. 808=10 R.B. 381 
=40 Bom.L.R. 104=A.I.R. 1938 Bom. 159. 

-S. 115—Jurisdiction—Absence of—Execu¬ 
tion—Delivery of property effected—Subsequent 
obstruction—Fresh order for delivery—Jurisdic¬ 
tion—Revision. See Execution — Jurisdiction. 

A.l.R. 1937 Rang. 449. 

-S. 115— Jurisdiction—Absence of—Grant 

of review' in the absence of sufficient reason under 

O. 47, R. 1— Revision— Competency. 

Where a Court grants a review when there is 
no sufficient reason for granting a review under 
O. 47, R. 1, C. P. Code, it is certainly a case in 
which a question of jurisdiction is incidentally 
involved, which would entitle the High Court to 
interfere in revision under S. 115, C.P. Code, if 
the question of jurisdiction involved is not cover¬ 
ed by O. 47, R. 7. (Kunhi Reman, J.) Venkayya 
v. Suryanarayana. 50 L.W. 903=A.I.R. 1940 
Mad. 203. 

- S. 115— Jurisdiction — Absence of — Lower 

Court entertaining appeal which is incompetent — 
Revision. 

Where a Court entertains and decides an appeal 
which in law does not lie and is incompetent, the 
High Court will interfere in revision and set aside 
the decree and judgment passed by such Court. 
(R. C Mitter,J.) Sidheswar Ghosal v. Tarak 
Das Mukherjee. 62 C.L.J. 530. 

- S 115— Jurisdiction — Absence—Interfer¬ 
ence—Duty of High Court even if no miscarriage 
of justice results—Deposit beyond time — Accep¬ 
tance by Court — Effect. 

Where a Court acts without jurisdiction, eg.* 
when it receives a deposit made by a party beyond 
the time fixed in a case where time is of the 
essence of the contract or compromise in pursu¬ 
ance of which it is made, the High Court must 
interfere in revision, though no real miscarriage 
of justice has occurred, because the acceptance of 
the deposit is clearly an act without jurisdiction. 
( Harries , C . J .) Biswambher Sahu v. Hari 
■£5 aik. 5 C.L.T. 29. 
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-S. 115— Jurisdiction—Absence of—Judge 

setting aside order passed by his predecessor by 
way of review — Revision — Interference. 

Ordinarily, the Court of the Judicial Commis¬ 
sioner will not interfere in revision when a remedy 
■will lie by way of appeal, but where one Judge sits 
in appeal on a judgment or decree of his prede¬ 
cessor and usurps a jurisdiction which he does 
not possess, it is the duty of the Judicial Commis¬ 
sioner’s Court not to permit the case to proceed 
upon the jurisdiction so snatched, which has no 
basis or justification in law, and, it should set 
aside the order in revision as being one without 
jurisdiction. The Court has also power to set 
aside, in the revision proceedings, the original 
order when it is one deciding a case within the 
meaning of S. 115, and where the papers relating 
to the case are before the Court and it is neces¬ 
sary in the interests of justice to do so. {Davis, 
J.C. and Weston, J.) Mir Haji Ghulam Shah v. 
Khanchand. I L R. (1939) Kar. 330=182 I.C. 
154=12 R.S. 250=A.I.R. 1939 Sind 137. 

-S. 115—Jurisdiction—Absence of—Order 

allowing withdrawal of suit under O. 23, R. 1 on 
ground of defect of substance—Revision—Power 
of High Court to interfere. See C P. Code, O. 23, 
R. 1 (2) (a) and (b). 42 Bom L.R. 143 (F.B.). 

--S. 115—Jurisdiction—Absence of—Order 

of reference to arbitration in pending suit—Order 
in anticipation that if award is not filed by fixed 
date, trial must go on that day—Award not filed 
—Suit decreed ex parte —Jurisdiction—Refusal to 
set aside ex parte decree—Revision—Interference. 
See C. P. Code, Sch. II, Para. 8. 71 M.L.J. 648. 

.--S. 115— Jurisdiction—Absence of—Order 

without jurisdiction—Revision. 

Where a Court makes an order which it has no 
jurisdiction to make, the order is revisable by the 
Court in revision. (Wort, J.) Mir Syf.d Husain 
v. Rasoo Singh. 5 B.R. 704=181 I.C. 896=11 
R.p. 647=A.I.R. 1939 Pat. 518. 

———S. 115—Jurisdiction—Aosence—Reference 
under S. 18, Land Acquisition Act—Termination 
by decree in suit declaring acquisition invalid— 
Subsequent order of compensation under S. 48 of 
Land Acquisition Act—Jurisdiction to make—• 
Revision—Interference. See Land Acquisition 
Act, S- 48. 1938 N.L.J. 54. 

-S. 115—Jurisdiction—Absence of—Sum¬ 
mary dismissal of appeal under O. 41, R. 11— 
Revision—Interference. See C. P. Codf., O. 41, 
R. 11. 18 Pat.L.T. 812. 

-S. 115—Jurisdiction—Absence of—Surety 

under S 55—Court ordering discharge of—Sub¬ 
sequent order directing execution—Revision. See 

C. P. Code. S. 115. 18 Pat.L.T. 357. 

--S 115—Jurisdiction—Application for leave 

to appeal in forma pauperis —Rejection—Order 
for payment of court-fee and rejection of appeal 
for default in payment—Propriety—Revision. 

See C. P. Code, S. 149 and O. 44, R. 1. A.I.R. 
1936 Pesh 69. 

—S. 115— Jurisdiction—Assumption of. owing 
to erroneous interpretation of law — Revision- 
Order by appellate Court setting aside execution 
sale—Misinterpretation of law—If ground for 
revision. 

Where a Court by a misinterpretation of a pro¬ 
vision of law assumes jurisdiction in respect of a 
matter over which it would have no jurisdiction 
on a correct interpretation of the law, the High 
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Court will interfere in revision under S. 115, C. 
P. Code, and set aside the order which is without 
jurisdiction. An order setting aside an execution 
sale by an appellate Court on a misunderstanding 
of the law with regard to execution sales is 
therefore liable to be set aside in revision. 
(Vcrma, J.) Deonandan Thakur v. Mst. Hanso 
Kuer. 167 I.C. 63=9 R.P. 375=3 B.R. 261= 
1936 P.W.N. 825=17 Pat.L.T. 852=A.I.R. 1937 
Pat. 104. 

———S. US—Jurisdiction—Court having juris¬ 
diction to decide—Revision. 

Where the lower Court undoubtedly has juris¬ 
diction to decide the question and there has been 
no illegality or material irregularity in its deci¬ 
sion, the application for revision must fail. (Pol¬ 
lock, J.) Kamchandra Paoz/. Madhorao. I.L.R. 
(1937) Nag. 428=167 I.C. 122=9 R.N. 166 =A. 
I.R. 1936 Nag. 280 

--S..115— Jurisdiction — Courts holding that 

they have no jurisdiction to try suit—Revision — 
Competency. 

Where the Court of a Munsif returns a plaint 
for presentation to the Revenue Court holding 
that it has no jurisdiction to try the suit, and on 
appeal the District Judge also holds the same 
view and dismisses an appeal, the aggrieved party 
is entitled to come up to the High Court in revi¬ 
sion. The question involved, namely whether the 
Munsif's Court had jurisdiction to entertain and 
try the suit filed in his Court, is directly one rela¬ 
ting to the jurisdiction of his Court, and the High 
Court in such a case has power to interfere in 
revision under S. 115, C. P. Code. ( Niamalullah 
and Harries, J J.) Deokinandan Pandey v. Ram 
Chandra Tewari. I.L.R, (1938) All. 40=173 I. 
C. 180=10 R. A. 470=1938 A.L.R. 107=1937 A. 
L.J. 905=1937 R.D. 511=1937 A.W.R. 919=A. 
I.R. 1938 All. 17. 

———S. 115— Jurisdiction — Error affecting juris¬ 
diction—Court setting aside sale contrary to pro¬ 
viso to 0. 21, R. 90— Interference i)i revision. 

Where the Court below sets aside a sale cont¬ 
rary to the proviso to O. 21, R. 90, C. P. Code, 
without determining whether the applicant has 
sustained substantial injury, there is an error 
affecting jurisdiction calling for interference by 
the High Court in revision. ( Rowland, J.) 
Gaya Prasad Singh v. Parichhan Sahu. 167 
I.C. 492=9 R.P. 404=3 B R. 301=1937 P.W.N. 
489=A I.R. 1937 Pat. 357. 

-S. 115—Jurisdiction — Execution sale — 

Agreement by parties for payment by particular 
date—Provision for setting aside sale on payment 
and on default for confirming sale—Order on 
application—Revision. See C. P. Code, O. 21, 
R. 89. 17 Pat.L.T. 940 (F.B.). 

--S. 115— J urisdiction — Exercise of jurisdic¬ 
tion not vested—Appellate Court reversing finding 
of fact arrived at in another suit. 

Where in a suit by an assignee of a creditor 
against the debtor a simple money decree is pass¬ 
ed against debtor in spite of his plea of payment 
but he does not appeal against it, the appellate 
Court in a separate suit by the debtor cannot re¬ 
consider the finding as to payment and give a 
finding that payment was made and cannot pass 
a declaratory decree in favour of the debtor 
particularly when there is no credible evidence to 
support such finding. If such finding is given, 
the appellate Court assumes jurisdiction not 
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-vested in it by law and revision is competent. 
( Middleton , J.C .) Amolak Ram v. Mahomf.d 
Ali. 164 I.C. 856=9 R. Pesh. 29=A.I.R. 1936 

Pesh. 176. . , 

-S. 115— Jurisdiction—Existence—Decision 

as to — Revision. 

Where the lower Court itself has to determine 
whether it has jurisdiction or not to try the case, 
and it exercises its discretion wrongly and pro¬ 
ceeds to try the case, the High Court has power 
to interfere in revision. ( Pollock , /.) National 
Petroleum Co., Ltd., Bombay v. Meghraj Ram- 
karanji Golcha. 174 I C. 582=10 R.N. 406= 
20 N.L.J 247=A I.R. 1937 Nag. 334 

-S. 115—Jurisdiction—Failure to exercise— 

Application to set aside sale under 0. 21, R. 90, by 
attaching creditor—Rejection on the ground of 
non-compliance with O. 21 , R. 54 ( 2 ) —Revision. 
See C. P. Code. O. 21, R. 90. 63 C.L.J. 560. 

-S. 115— Jurisdiction — Failure to exercise — 

Court declining jurisdiction zurongly—Revision. 

Where the orders of the lower Court amounted 
to refusing to try the case and to exercise a 
jurisdiction that is vested in it, the High Court 
has power to interfere under Cl. ( b) of S 115, C. 
P. Code. ( Pollock , /.) Mt. Kanij Johra v. 
Raja Hussain. I.L.R. (1937) Nag. 97=167 
I.C 700=9 R.N. 201=A.I.R. 1937 Nag. 39. 

-S 115— Jurisdiction—Failure to exercise — 


Material irregularity—Lower appellate Court not 
dealing with points raised — Revision. 

It is the duty of an appellate Court to properly 
dispose of an appeal and this necessarily involves 
dealing with the points raised by the appellant 
and looking into the record, so far as may be 
necessary, after making an effort to understand 
and appreciate the appellant's case. Where the 
appellate Court fails to do so, its failure in these 
respects means either that there was no more 
than a colourable exercise of jurisdiction by it or 

with material irregularity and in 
either event the High Court has power to inter¬ 
fere in revision. ( Dhavle, J.) Maheshwari 
Bh *gat v. Mahadev Roy. 182 I.C. 708 
= 5 B g 814=12 R P. 57=A.I.R. 1939 Pat. 216. 
T . S. 115 Jurisdiction—Failure to exercise— 
Refusa! to enquire claim under O. 21. R. 58. See 
C. P. Code, O. 21, R. 58— Enquiry. 1938 A.M.L. 

J • Zj. 


S. 115 Jurisdiction—Failure to exercise 
—-Refusal to order rateable distribution—Inter- 
To n £fo See CP * CoDE « Ss - 73 and 115. 177 

*»w. Zoy. 


. . J* Jurisdiction—Failure to exercise — 

ria Court granting alternative relief—Appellate 
Court dismissing appeal without going into ques¬ 
tion of right of plaintiff to primary relief — Revi¬ 
sion. 


Where the plaintiff asks for an alternative 
relief, in case of failure" (6o surat digar) of the 
primary rebel and the alternative relief is granted 
by the trial Court, primary relief being refused, 
*be appellate Court dismisses the appeal by 
the plaintiff without going into the question 
whether the plaintiff is entitled to the primary 
relief on the ground that it is not necessary as the 
alternative relief is granted, it amounts to failure 
on the part of the appellate Court to exercise 
jurisdiction vested in it and the plaintiff is en- 
titled to come up in revision. 4 P.R. 1915 and 
A.I.R. 1924 Cal. 445, Dist. ( Middleton , J.C.) 


C. P. CODE (1908), S. 115. 

Amardas v. Taus. 162 I.C. 658=8 R. Pesh. 201 
=A,I.R. 1936 Pesh. 38. 

-S. 115— Jurisdiction—Failure to exercise— 

Wrong vieiv of law — Interference. 

Where the lower Court by a misunderstanding 
of the legal position and by a wrong interpreta¬ 
tion of law fails to exercise its proper jurisdic¬ 
tion, the High Court will interfere in revision. 
( Varma, J .) Paryac v Chanprachur. 179 I.C. 
845=11 R P. 416=1939 P.W.N. 50=5 B R. 304 
=A I.R. 1939 Pat. 263. 

-S. 115— Jurisdiction—Illegal exercise of — 

Lower Court giving to litigant benefit of contract 
to which he was not party. 

There must be some limit to the latitude to be 
given to'the principle that a Judge has jurisdic¬ 
tion to come to a wrong decision as well as to a 
right one. It is not possible to stretch the princi¬ 
ple to the extent of holding that it precludes the 
High Court from interfering in a case where a 
Judge has given a litigant the benefit of a con¬ 
tract to which he has found that litigant was not 
a party. That is an illegal exercise of jurisdiction 
or at any rate a material irregularity. ( Fanck - 
ridge, J.) Joc.enpkanath Das v. Purshottam 
Shah. 41 C.W.N. 601. 

-S. 115—Jurisdiction—Irregular exercise of 

—Application for commission — Pardanashin 
lady living beyond jurisdiction—Order refusing 
application and insisting an examination at place 
of Court — Revision. See C. P. Code, O. 26, Rr. 1 
and4. A.I.R. 1937 Pat. 21. 

-S. 115— Jurisdiction—Meaning of—Finding 

that party is not competent to sue—If a finding 
which affects Court’s jurisdiction . 

S. 115 of the Code clearly refers in Cls. (a) and 
( b) to jurisdiction, which means the jurisdiction 
of the Court and not the competence of any party 
to sue. A finding that a party is not competent 
to sue is not therefore a finding affecting the 
Court’s jurisdiction. ( Blacker . J.) Lorinda 
Ram v. Bhawani Mal. 165 I C. 278=9 R.L. 
235=38 P.L.R, 315=A.I.R. 1936 Lah. 783. 

-S. 115— Jurisdiction — Non-exercise of — 

Refusal by Court to entertain defence which law 
allows defendant to raise—Interference in revi¬ 
sion. 

If the defendant has a defence which the law 
allows him to raise, and the Court refuses to 

entertain it, its action goes to the root of juris¬ 
diction, whatever the reasons given. It is a case 
of non-exercise of jurisdiction, and the High 
Court has power to interfere under S. 115, C. P. 
Code. ( Bose,J .) Ram Narayan y. Ramjiwan. 
I.L.R. (1937) Nag. 159=165 I.C. 926=9 R.N. 
100=A.I.R. 1937 Nag. 267. 

-S. 115— Jurisdiction—Order allowing rate¬ 
able distribution—Revision. m . 

The Court executing the decree has jurisdic¬ 
tion to decide the question of rateable distribu¬ 
tion as between rival decree-holders; and the 
High Court will not therefore interfere in revi¬ 
sion with an order allowing rateable distribution, 
as no question of jurisdiction is involved in the 
matter. ( Wort and Varma, JJ .) Debi Bux v. 
Rameshwar Prasad Narain Singh. 172 I.C. 
195=1937 P.W.N. 823=10 R.P. 305=18 Pat.L. 
T. 817=A.I.R. 1937 Pat. 651. 

-S. 115— Jurisdiction—Order as to starting 

Point of limitation. 
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Jurisdiction is entirely independent of the 
manner of its exercise. The former involves the 
power to act at all, and is independent of the 
decision reached in the exercise of that power. 
The latter is confined to the authority to act in 
the particular way in which the Court does act. 
Where, therefore, what the Court has done is 
only to decide the starting point of limitation, it 
has every power to do so and such an order is 
not revisable. (Vivian Bose , /.) Devidas v. 
Nilkanthrao. I.L.R. (1936) Nag. 73=164 I C 
848=9 R.N. 36=A.I.R. 1936 Nag. 157. 

■-S. 115— Jurisdiction—Order declaring per - 

son to be tout under S. 36, Legal Practitioners 
Act—Jurisdiction to revise—Cr. P. Code, 6'. 439— 
Government of India Act (1935), S. 224 (2). 

S. 36 of the Legal Practitioners Act confers a 
special jurisdiction on Subordinate Courts, and 
inasmuch as the attendance in Court is an im¬ 
portant valuable civil right of a citizen, it cannot 
be taken away from him by a Court if its juris¬ 
diction has been exercised either illegally or with 
material irregularity. Consequently an order of 
a District Judge under S. 36 declaring a person 
to be a tout is capable of being revised by the 
High Court under S. 115, C. P. Code. The Dis¬ 
trict Judge in making the order under S.36 of the 
Legal Practitioners Act is acting as a Court and 
not in an administrative capacity, and his order 
therefore falls within the scope of S. 115, C. P. 
Code. This revisional jurisdiction of the High 
Court is, however, necessarily of an exceptional 
character, and cannot be invoked except in 
furtherance of justice. S. 439 of the Cr. P. Code 
has no application to the case, and the order can¬ 
not be revised under that section. Nor can the 
order be revised under the Government of India 
Act of 1935, by reason of sub-cl. (2) to S. 224 of 
the Government of India Act of 1935. (Abdur 
Rahman , / ) Somanna, In re. IL R. 1938 
Mad. 988=47 L.W. 578=1938 M.V/.N. 426= 
177 I C. 456=11 R.M. 334=A.I.R. 1938 Mad. 
634=(1938) 2 M.L.J. 100. 

S. 115 Jurisdiction — Order dismissing 
appeal under O. 41, R. 10 (2)—Revision. See C. 
P Code, O. 41, R. 10 (2). A.I.R. 1936 Rang. 
109. 

—S. 115 Jurisdiction—Refusal to exercise 
—Acting illegally and with material irregularity 
—Transferee of property pending sale in execu¬ 
tion under mortgage decree—Order by Collector 
on application by transferee under S. 4, U. P. 
Encumbered Estates Act—Case forwarded to 
Special Judge—Applicaiion by transferee for 
stay of execution—Refusal by executing Court- 
Revision—Competency. See U. P. Encumbered 
Estates Act, S. 7. 1937 A.W.R. 778. 

--S. 115— Jurisdiction—Refusal to exercise— 

Application for scaling down debt under Madras 
Agriculturists' Relief Act. rejection on the ground 
that applicant not competent to apply—Revision- 
Interference. 

An order of a Court rejecting an application 
under the Madras Agriculturists’ Relief Act on 
the ground that the applicant is not competent to 
apply for the benefits of the Act is in effect a 
refusal to exercise the jurisdiction invoked by the 
applicant, and the High Court will interfere in 

such a case under S. 115, C. P. Code. (Wads¬ 
worth, J.) Sooryanarayana v. Ramamma. 52 
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L.W. 301=1940 M.W.N. 831=(1940) 2 M.L.J. 
2 9 X , 

7 Jurisdiction—Refusal to exercise 

—Application to set aside sale in execution— 
Pra>er for permission to give landed property as 
security instead of cash deposit—Refusal with¬ 
out fixing amount of security and without apply¬ 
ing mind to the case—Revision—Interference. 
See C P. Code, O- 21, R. 90 (1) (Patna Amend¬ 
ment). Proviso ( 1 ) (b). 17 Pat. 107 

S. 115-— Jurisdiction—Refusal to exercise — 
Court declining to further proceed with execution 
on wrong view of law — Revision — Interference. 

If a Court, taking a wrong view of the law, 
assumes jurisdiction or declines to exercise 
jurisdiction, it is a matter for interference under 
S. 115, C. P. Code. Where a Court refuses to- 
proceed further with a pending application for 
execution, erroneously holding on a wrong view 
pf the law, that it has no jurisdiction to deal with- 
it, and dismisses the same, it acts illegally in 
declining to exercise its jurisdiction byrefusing 
to proceed further; and its order is liable to 
revision by the High Court under S. 115, C.P. 
Code. ( Burn and Venkataramana Rao, JJ.) 
Krishnan v. Narayanan Nayar. 182 I.C. 515 
=12 R.M. 101 = 1938 M.W.N. 330=47 LW 
786=A.I.R. 1938 Mad. 555=(1938) 1 M.L.J. 


-S. lib—Jurisdiction—Refusal to exercise — 

Order erroneously rejecting reference under S. IS 
of Land Acquisition Act as incompetent. 

An order of a District Judge rejecting a refe¬ 
rence made under S. 18 of the Land Acquisition 
Act in the erroneous view that the party at whose 
instance the reference was made was not entitled 
to demand a reference, is open to revision under 
S. 115, C. P. Code. ( Mukherjea and Roxburgh , 
JJ.) Comilla Electric Supply. Ltd. v. East 
Bengal Bank, Ltd I.L.R. (1939) 2 Cal. 401= 
43 C. W. N. 973=186 I. C. 17=12 R.C. 424= 
A.I.R. 1939 Cal 669. 

S. 115 Jurisdiction—Wrong exercise of— 
Erroneous decision on valuation of suit—Inter¬ 
ference. See Court-Fees Act, S. 7 (iv) ( c ). 42 
C.W.N. 192. 

Leave to sue 


-S. 115 —Leave to sue—lf revisable. 

An order allowing a person to sue as a pauper 
is revisable if it otherwise fulfils the provisions 
of S. 115. (Bose, J.) Krishna Kumar v. 
Radhelal. I.L.R. (1940) Nag 463=175 I. C. 
107=10 R.N. 433=A.I.R. 1938 Nag. 210. 

-S. 115 —Leave to sue in forma pauperis— 

Order granting — Revision — Grounds. 

Where in an application under O. 33, R. 1, C. P. 
Code, the lower Court in deciding the question as 
to whether a cause of action is disclosed as re¬ 
quired by cl. (d) of R. 5 of O. 33, does commit an- 
irregularity in relying on a statement made by the 
defendant contesting the application and in fact 
in permitting him to be cross-examined with a 
view to elicit such an admission, that would not 
be a sufficient ground for setting aside in revision 
an order granting leave to sue in forma pauperis 
where apart from the admission of the defendant 
there was in fact sufficient material in the plain¬ 
tiff s allegations to justify the lower Court in 
coming to the conclusion that it did. (Hamilton 
and Yorke, JJ.) Durga Prasad v. Gur Dularey. 
14 Luck, 116=175 I.C. 63=1938 O.A. 487=1938: 
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OWN. 561=1938 O.L.R. 265=10 R.0.301= 
A.I.R. 1938 Oudh 146. 

-S. 115— Leave to sue as a pauper—Ref usai 

— Revision. , 

In the case of an application for leave to sue as 

a pauper, a Court has jurisdiction cither to allow 
or disallow it and when once it has exercised its 
jurisdiction and decided whether rightly or 
wrongly, there can be no revision under b. 115, 
C.P. Code. (Zio-ul Hasan and Hamilton, JJ± 
Badri Nath v . Ramchandra. 14 Luck- 442— 
179 I.C. 1001=1939 OA. 231=11 R.O. 219= 
1939 O.L.R. 110=1939 O.W.N. 193=A.I.R 1939 
Oudh 129. 

-S. 115 —Leave to sue in forma pauperis— 

When revisable. . . 

An order on an application for permission to 
sue in forma pauperis is not revisable by the 
High Court unless there has been an exercise of 
jurisdiction not vested by law, or failure to 
exercise a jurisdiction so vested or an exercise of 
jurisdiction illegally or with material irregularity 
in the sense in which the words ‘‘illegally or with 
material irregularity” have been construed by 
past decisions of the Chief Court of Oudh and 
of their Lordships of the Privy Council. 
( Thomas , C.7., Zia-ul-Hasan and Hamilton, JJ.) 
Sundar Bharthi v. Trust Mandir Nacf.shar 
Nath. 1940 O W.N. 259=186 I C. 381 = 12 R 
O. 306=1940 A.W.R. (C.C.) 133=1940 OA 
239=1940 O.L R. 118=A I.R. 1940 Oudh 148 
(F.B.). 

S. 115 and O. 33, R. 1 —Leave to sue as 


pauper—Order on application—Revision if lies 
and when can succeed Decision that there was 
110 cause of action — Revision, if lies. 

There could be a revision against an order on 
an application for leave to sue in forma pauperis 
but for it to succeed, there must be an exercise 
of jurisdiction not vested by law or a failure to 
exercise a jurisdiction vested by law or an 
exercise of jurisdiction illegally or with material 
irregularity, which depends on the facts of each 
case. Where a Court has refused to grant leave 
on the ground that the plaint did not disclose a 
cause of action, it is a decision on a question or j 
point of law and it is not a ground on which a 
revision would lie. ( Thomas , CJ. and Hamilton , 
J.) Kanhaiya Lal v. Bisheshwar Nath. 189 
I.C. 224=1940 OWN. 626=1940 O.A. 501= 
1940 A.W.R. (C.C.) 259=1940 O.L.R. 416=A.I. 
R. 1940 Oudh 353. 

Limitation. 

-S. 115—Limitation—Decision on point of— 

Revision. See Scope, infra. A.I.R. 1936 Nag. 
157. 


C. P. CODE (1908), S. 115. 

-S 115 —Limitation—Order without adjudi¬ 
cating on question of limitation—Interference. 

High Court can interfere in revision in a case 
which is on the face of it time-barred and where 
the lower Court has made an order without 
adjudicating on the question of limitation. A.I K. 
1916 Cal. 651, Pel. on. ( Roberts, C J. and Sharpe, 
J.) Chattal Trading Co. Ltd. v Bahu m ahim 
Chandra. 176 I.C. 134 = 11 R.R. 31 (1) — A.I. 
R. 1938 Rang. 87. 

-S. 115— Limitation-Practice—Application 

beyond three months—When enterlainable. 

While ordinarily it is the pract.ce of Courts 
not to entertain revision applications preferred 
more than three months after the order appealed 
against, in suitable cases this practice should not 
be rigorously enforced. (Weston.) Mangi Lal 
v. Gopi Nath. 1937 A M L.J 107. 

Locus Standi. 

- S 115—Locus standi to apply under—One 

of many decree-holders applying for stay of execu¬ 
tion — Dismissal — Judgment-debtor, if can seek to 
revise that order. 

Where one of many decree-holders applies lor 
stay of execution proceedings against the judg¬ 
ment-debtor, and it is not granted, the person 
aggrieved by such an order is that decree-holder 
and if he does not choose to agitate it further 
the judgment-debtor has no locus standi to prefer 
a revision under S. 115 against that order. 
(Wort, A C.J. and Manohar Lal, J ) Yasistha 
Narain Sinch v. Kandhai Lal Durca Prasad. 
177 I.C 138=4 B R. 793=11 R P. 129. 

Material Irregularity. 

-S. 115— Material irregularity — Application 

for leave to appeal in forma pauperis— Order 
rejecting it on Munsiff's report without hearing 
applicant — Revision. 

Where on an application for leave to appeal in 
forma pauperis the District Judge directs the 
Munsif to make an enquiry and on his report 
that the applicant is not a pauper rejects the 
application without hearing the applicant, he acts 
in the exercise of his jurisdiction with mateiial 
irregularity and the order passed by him cannot, 
therefore, be supported. Although the applicant 
has appeared before the Munsiff, he is entitled to 
show to the Judge that the report of the Munsiff 
is wrong. ( FazlAli,J.) Ram Ianam Mahtov. 
Bendhyachal Kuer. 6 B.R. 300=186 I.C. 170 
= 12 R.P. 455=A.I.R. 1940 Pat. 263. 

S. 115—Material irregularit}—Application 


•# 


S. 115—Limitation—Erroneous decision on 
point of law—Wrong decision on question of 
limitation—Interference—Power of High Court 
—Provincial Small Cause Courts Act, S. 25— 
Distinction. See Provincial Small Cause 
Courts Act, S. 25. 1936 A.M.L.J. 68. 

-S. 115— Limitation—Filing of revision — 

Practice of Rangoon High Court 
It is a rule of practice in Rangoon High Court 
that revisions may be filed at any time within 90 
days of the date of the decree sought to be 
revised, and the applicant is entitled to untilize 
that rule of practice to the full (Dunkley, J.) Daw 

Pov.U Po Hmyin. 1940 Rang.L R. 237=187 
I.C. 875=12 R.R. 345=A.I,R. 1940 Rang. 91. 

Q.. D.-84 


vv * » u * • • • '•o J - ■ r r 

for leave to sue as pauper—Death of applicant— 
Application by heir to continue—Refusal—Revi¬ 
sion. See C. P. Code, O. 33, R. 1. A. I. R. 1936 
Pat. 591. 

- S H5— Material irregularity—Application 

under S. 30, U. P. Agriculturists' Relief Act 
Order on — Revision—Competency — Failure to 
consider material provisions of l aZi '—If justifies 
revision. . . . c m 

Where a Court in an application under b. ou 
of the U. P. Agriculturists’ Relief Act fails to 
apply its mind to all the mandatory provisions 01 
the law, it acts with material irregularity in the 
exercise of its jurisdiction and a revision petition 
would lie to the High Court. But if the Court 
merely decides the case wrongly no application in 
revision would lie. ( Sulaiman, C.J., Thom an 
Bennet, JJ.) Raghubir Singh v. Mulchand. 
I.L.R. 1937 All. 805=1937 A.W.R. 710=1937 A 
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L.J. 671=170 I.C. 567=1937 A. L. R. 741=1937 
RLX 428=10 R.A. 175=A. I. R. 1937 All. 598 

{t .15.). 

7 - 7 S - 115 —Material irregularity—Conclusions 

based on surmises. 

A Court acts with material irregularity in 
basing its conclusions on surmises for which there 
is no justification from the evidence on the 
record. (Srivastava and Nanavutty, JJ.) Sariha 
IChatun v. Anwarul Hasan. 1936 O.W N. 

7 -S. 115— Material irregularity — Discre¬ 

tionary order—Refusal to issue commission under 

O. 26, R. 4, to examine witness living more than 
200 miles from Court house—Revision—Inter¬ 
ference. 

Where a witness cited by a party to the suit is 
a public servant in Government employ and serv¬ 
ing at a place more than 200 miles from the 

Court where the suit is pending, O. 16 R 19 r 

P. Code, is a bar to the Court obtaining the 
presence of the witness by summoning. In such 

i • . . exercise its discretion 

by issuing a commission to examine that witness 

under O. 26, R. 4, C. P. Code, especially when the 
witness is an important witness though he may 
be the husband of a party to the suit. If the 
Court in such a case refuses a commission, it 
acts with material irregularity and the High 
Court will interfere in revision under S. 115, 
C» P* Code. (Agarwala and Rowland, JJ ) 
Zohada Begum Sahf.ba v. Haji Dawood Ayiir 
189 I C 463=6 B R 840=21 Pat L T 197—A I 
R. 1940 Pat. 437. A * 
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-S. 115 —Material irregularity—Dismissal of 

pauper application as barred by S. 47, C. P. Code 
—Irregular use of information regarding execu¬ 
tion proceedings — Revision. 

Where the Court, to which an application under 
O. 33, R. 1 for leave to sue in forma pauperis is 
presented, dismisses the application although 
satisfied that the applicants are paupers, holding 
that the suit is not maintainable in view of the 
provisions of S. 47, and where in coming to this 
conclusion, it not only refers to certain proceed¬ 
ings mentioned in the proposed plaint but makes 
use of the information obtained therefrom, the 
use of such information is irregular and it 
amounts to a material irregularity in the conduct 
of the proceedings in the lower Court which 
vitiates the order passed therein. 

. p er Mackney, J — Where the execution proceed¬ 
ings have been referred in the plaint, the Court 
may be entitled to look at these proceedings, but 1 
on looking into them, the Court can only discover ' 
what defence is likely to be u^ed; it cannot at 
that stage, consider the validity of that defence 
(Mya Bu and Mackney, JJ.) Karim v. 
Kyauktaga Grant Ltd. 178 I. C 896=11 Rr 
286=A I.R 1938 Rang. 453. 

;- 115 —Material irregularity—Execution 

sate—Court committing mistakes which result in 

substantial injury—Interference. 

Where in execution proceedings for the sale of , 
property there has been misunderstanding as! 
regards the legal position and the Courts commit 
serious mistakes in ignoring many important 
factors in connection with the property put up 

Sa u e> an . d are laf g e, y carried away by the fact 
that there is no substantial injury but where the 
various material irregularities in fact cause sub- 


C. P. CODE (1908), S. 115. 

stantial injuries, the irregularities must be 
deemed to have resulted in miscarriage of justice 

nd High Court can in such case interfere by way 
of revision (Mir Ahmad , J.) Bundhelkhand 
Cycle and Motor Agency v. People's Bank of 
Northern India, Ltd. 181 I r 542-n p 
Pesh 70=AI.R. 1939 Pesh. 9 U R * 

g —Material irregularity—Ex parte 

K j* 

pufe was referred to arbitration and extension of 

time was granted until certain date. On that date 

applicant was present through her pleader but the 

sun Tr^A^ W % n i 0t present a ? d lhe reference was 
superseded. The case was fixed for hearing for 

a certain date. Again the defendant was not pre- 

H "fLVV" € v A par \ e decree was passed. The 
defendant applied to have the cjt parte decree set 

a ^* Cl a Hcging various grounds for his non-appea- 

\\7 he / l !f ge bef ,? re . whom lhe case then 
came allowed the application and set aside the 

expar te de c r ee on the ground that his predecessor 

made no order that the suit was to be put down 

for ex parte hearing. 

Held, that the Judge acted with material irre- 

?/ U Wr y r 1 ] V ett i n r g L asi( h tbe ** P art * decree. 
I™.', C ' and L £o. t ■^ Zenad v - Mahomed 

Haji Allahdino 32 S L.R. 703=174 I C 577— 

10 R S. 264=A I R. 1938 Sind 76. 

TT 77 S ; l X S ~ Materiat . ^regularity—Failure by 
appellate Court to notice important ground of 
appeal. J 

An appellate Court failing to notice an impor¬ 
tant ground of appeal when dealing with the 
appeal, commits a meterial irregularity in the 

exercise of jurisdiction vested in it as an appel¬ 
ate Court, and orders passed by it in appeal are 
liable to interference on the revision side (Mir 
Ahmad, A.J.C.) Bundhelkhand Motor and 
Cycle Agency v. People’s Bank of Northern 
India, Ltd., Lahore. 162 I.C 416=8 R Pech 
197=A.I.R. 1936 Pesh. 97. 

" S - 115—Material irregularity—Grant of 
temporary injunction under O. 39, R. 1—Revision 

See C P ' C ° DE ’ °‘ 39, R - L 1939 

— S. 115— Material irregularity — Lower 

Court decreeing suit on case inconsistent with 
pleadings . 

Where the lower CouTt decrees the suit on a 
case which is not to be found in the pleadings and 
is inconsistent therewith, it acts illegally in the 
exercise of its jurisdiction and with material 
irregularity. ( Dunklcy . /.) Mutiswamy v. 
Kayamboo Konar. 14 Rang. 511 = 163 IC 668 
=9 R.R. 45=A.I.R. 1936 Ring. 235. 

evidenc Material irregularity—Misreading 

If the lower Court, misreads the evidence on 
record and failing to take notice of a vital fact 
appearing therein, comes to an erroneous conclu¬ 
sion, it would be deemed to have acted with 
material irregularity and its decision is open to 
t^vision by the High Court. ( Mackney, J.) 
Dwarikaz/ Bhagawati. 186 I.C. 530=12 R.R. 
270=A I.R. 1939 Rang. 413. 

— -S. 115—Material irregularity—Objection 

that pleader engaged by opposite party should ' 
not be allowed to appear—Objection accepted 
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in lower Court—Interference. See CP Code, 

S. 151. A.IR. 1938 Rang. 241. . 

__S. 115— Material irregularity—Omission to 

consider oral evidence . 

A lower appellate Court acts with material 
irregularity in the exercise of its jurisdiction in 
not considering the oral evidence produced by 
the parties ( Bhide . /.) Des Raj v Ladha Ram. 
172 i.C. 752=10 R.L. 366=39 P.L.R 499 (2). 
-S 115 —Material irregularity—Omission to 

refer to material evidence. , . . .. 

A Court acts with material irregularity in_tne 

exercise of its jurisdiction if it arrives at a find¬ 
ing without reference to unequivocal evidence on 
record. (Addison, J .) Jubliee Chamber of Com¬ 
merce, Ltd.. Rawalpindi v. Lala Amrit Shah. 
42 P.L.R. 48=A.I.R. 1940 Lah 180. 

-§ 115— Material irregularity—Omission to 

write judgment in accordance with law. 

It is obligatory on Court to record a proper 
judgment complying with the r e qnir e ments of 
law even in dismissing an appeal under (J. 41, K. 
11, C. P. Code. Where the appellate Court simply 
dismisses the appeal with the remaik that there 
was ample material to support the order passed 
by the trial Court, its order is liable to be set 
aside in revision. ( Bhide . J.) Mohammad Arif 
v. Mohammad Ishaq. 168 I.C. 688=9 R.L. 664 
=38 P.L.R. 431=A.I.R. 1937 Lah. 352. 

-S. 115 —Material irregularity—Pre-emption 

suit—Court importing irrelevant considerations. 

Where in a pre emption suit the lower Courts 
import irrelevant considerations into the 
discussion of evidence and refuse to give 
the vendee the full sum proved to have been paid, 
merely because those considerations raise suspi¬ 
cions in the minds with regard to genuineness of 
the price paid, it commits a material irregularity. 
(Mir Ahmad. A.J C ) Ali Akbar v. Multan. 160 
I.C. 452=8 R. Pesh. 116=A.I.R. 1936 Pesh. 12. 
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-S. 115— Material irregularity—Reference 

to arbitration by next friend of minor plaintiff — 
Failure to conform to O. 32, R. 7 — Revision — In¬ 
terference. . . 

A Court which does not follow the provisions 
of O. 32, R. 7, C. P Code, in a matter of a refer 
ence to arbitration by the next friend of a minor 
plaintiff exercises its jurisdiction with material 
irregularity, and the High Court can and will in¬ 
terfere in revision under S. 115. C- P. Code, even 
though the question of jurisdiction was not rais¬ 
ed in the Court below. (Davis, J.C . and Weston, 
J.) Loung Tahir v. Ramsinch Takhatram. I. 
L.R. (1940) Kar. 327. 

-S. 115— Material irregularity — Refusal to 

give relief wider Agriculturists' Relief Act — 
Revision. 

A Court acts with material irregularity in 
refusing to give an applicant the benefits and 
relief to which he is entitled under the Agricul¬ 
turists’ Relief Act. The High Court in such a 
case will interfere in revision. (Thom, J ) 
Narain Singh v. Ranke Behari Lal. l.L.R 
1937 All. 943=172 I C. 224=10 R A. 386=1937 
All.L.R 974=1937 R.D 489=1937 A L. J. 842= 
1937 A.W.R 849=A.I.R 1937 All. 753. 

-S. 115— Material irregularity — Refusal to 

stay trial of suit pending decision of Special Judge 
under U. P. Encumbered Estates Act—If revi- 
sable. 


C. P. CODE (1908), S. 115. 

S. 115, C. P. Code, gives the Chief Court a dis¬ 
cretion to make such order in the case as u thinks 
fit where it is of opinion that the Subordinate 
Court has acted in the exercise of its j urtsdiction 
illegally or with material irregularity. \\ here an 
ordinary Civil Court finds that its jurisdiction to 
proceed with the trial ol a suit is temporarily 
ousted by the provisions of the U. P. Encumbered 
Estates Act, and it elects nonetheless to proceed 
with the hearing of the suit, it acts with material 
irregularity, and its order is revisahle. (> orke and 
Radha Krishna, JJ.) M. Mohammad Intisham 
Ali v. Lachhman Prasad 1940 O L R 259 — 187 
I C. 835=12 R O. 401 = 1940 O A. 521 = 1940 0. 
W.N. 610=1940 A.W.R. (C C.) 284 = A.I.R, 
1940 Oudh 342. 

-S. 11S —Material irregularity—Suit on 

mortgage—Addition of new party and new iisue 
—Order dissallowing question on new issue and 
striking off party added — Revision. 

In a suit brought on a mortgage executed by a 
father, his son was added as a defendant along 
with the father. After the son was added 
as a party, an issue was framed whether the 
mortgaged property was the self-acquired .pro¬ 
perty of the father or the property of joint 
family. The trial Court however disallowed the 
question put on behalf of the defence whether 
the mortgaged property was the self-acquired 
property of the father or the property ot the 
joint family and removed the name of the son 
from the category of the defendant on the imagi¬ 
nary ground of inconvenience and hardship. 

Held , that the Court acted with material irre¬ 
gularity in disallowing the question and fur¬ 
ther, striking off the party, and hence his order 
was revisable under S. 115. ( Dhavlc, J.) Durga 

Dutt Tha v. Asharifilal Mahtha. 180 I.C. 203 
=5 B.R. 362=11 RP 475=A.IR. 1939 Pat. 74. 

-S. 115— Material irregularity — Throwing 

burden of proof on wrong party in disregard of 
statute — Revision—Interference with order fram¬ 
ing issues. 

Where a statute specifically puts the burden of 
proof upon a certain party, the Court in placing 
the burden of proof the other way is acting with 
material irreguiarity in the exercise of its juris¬ 
diction, and the High Court may in a proper case 
interfere in revision to set right an issue framed 
in such a manner as to disregard the statutory 
provision regarding burden of proof. To disre¬ 
gard the direction of the statute with regard to 
burden of proof is a perverse decision and cons¬ 
cious departure from the rule of procedure. 
( Mokett , J.) Varisa Muhammad Rowther v. 
Marungapuri Estate. 1939 M W N. 395=A.I. 
R. 1939 Mad. 644=(1939» 1 M.L.J. 334. 

S. 115— Material irregularity — What is- 

* • 1 * t ' * 1 . « 


It is a material irregularity in the exercise ot 
jurisdiction, if the Court holds that the defen¬ 
dant has admitted a certain claim of the plaintiff 
when the defendant has not done any such thing; 
it is also a material irregularity to hold an item 
proved which the trial-Court has held not proved 
without stating on what evidence the appellate 
Court relies for the proof of the item. (DaliP 
Singh, /.) Abbas Tea Company v. Ishar Das. 
41 P.L.R 492=A.I.R. 1939 Lah. 470. 

Miscellaneous proceedings. 

-S 115—Miscellaneous proceedings—Appel¬ 
late order under S. 45, U. P. Encumbered Estates 


1 335 


QUINQUENNIAL DIGEST, 1936—1940 


C. P. CODE (1908), S. 115. 

F^7^ eV i 3ion c i L ,ies - See U - p - Encumbered 
Estat es Act, S. 45 (5). 1940 O.A. 468 (F B ) 

„ j q y ^“-Miscellaneous proceedings—Orders 
under S. 3, Charitable and Religious Trusts Act — 
it revisable. See Charitable and Religious 
Trusts Act, S. 3. 1938 O.W.N. 1054. 

New case. 

~ S. 115— New case—Execution of instalment 
decree—Application based on default clause — 
h ew case that it relates to unpaid instalments 
within three years—If can be entertained in revi¬ 
sion. 

Where in an application for execution of an 
instalment decree filed beyond three years from 
the date of the first default, the decree-holder 
bases his cause of action on the default clause in 
the decree and wants to save limitation by certain 
payments made by the judgment-debtor which he 
fails to prove he cannot set up in revision anew 
case that his application is for realisation of the 
unpaid instalments within three years from the 
date of^his application. (Bartley and Nasim AH. 
dJ‘) K. C. Mukerjee v. Jogia Loharin. 42 C, 
W.N. 437. 

New issue. 

-S. 115— New issue—Framing of new issue 

— Practice. 

Where in revision the petitioner urged that a 
new issue which was already covered by the 
issues under consideration should be framed. 

Held, that petitioner could not be granted a 
further opportunity of doing that which with 
common care and attention he must have known 
he had to do from the start. ( Middleton, J.C.) 
Elahi Bakhsh v. Yakub. 164 I.C 189=9 R 
Pesh. 9 (2)=A.I.R. 1936 Pesh. 157. ' 

New plea. 

S. 115 —.Vezu plea — Interference—Practice. 


It is not the practice to interfere in revision on 
a point not raised or argued in the lower Court 
(Puranik, J.) Bulakhidas v. Murlidhar 1940 
N.L.J. 340. 

—-—S 115 — New plea—Question of jurisdiction. 

A question of jurisdiction can be raided even 
on revision. (Mir Ahmad, A J.C.) Bundhel- 
khand Motor and Cycle Agency v. People's 
Bank of Northern India, Ltd., Lahore. 162 I 
C.416=8 R. Pesh. 197=A.I.R.1936 Pesh. 97. 

Orders. 


-S. 115—Order granting discharge to 

guardian—If revisable. See Guardian and 
Wards Act, S.41 (3) and (4). (1938) M W.N. 
188 (F B.). 

-?*..US —Order rejecting review application 

— Revision. 

An order of Court rejecting an application 
under O. 47, R. 1, C. P. Code, after considering 
the grounds of review is not open to revision 
(Wasir , /.) Hashmat Ali v. Isher Dass. 40 P 
L.R.J. & K. 31. 

-S. 115—Order returning appeal for pre¬ 
sentation in proper Court—Revision. See C P 
Code, O 43, KM and S. 115. 42 P.L.R. 364. 

-S. 115—Order of Revenue officer under 

S. 26-G (6) of Bengal Tenancy Act—If revisable 
by High Court under S 115, C. P. Code. See 
Bengal Tenancy Act, S. 26-G (6). 44 C W N 
191. 
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“ S c ‘ 11 £~ T ? r £ er und er O. 41, R. 6 (2V-Revi- 
5V-C.P. Code, 0.41, R.6(2). 44 C.W. 

Other remedy open 

~-?•.. 115 —Other remedy—Appeal competent 
— Revision — Interference. 

It is the practice of the High Court to refrain 
trom dealmg with a matter in revision where a 
uetimte remedy is provided to the parties in the 

form of an appeal. (Fast Ali and Meredith , JJ ) 
Hridaynath Singh v. Lohar Singh. 187 I C 
838=6 B.R 558=12 R.P. 646=21 P.L.T. 629] 

, s - l 1 ?—Other remedy open—Appealable 

2 rde iT^ e y i , sl0n—Com P etenc y- See C. P. Code, 
Ss ' 2 i 2 ,1 5 * ND 144 ‘ A -I R - 1936 Cal 812 
S 115—Other remedy—Appealable order 

c ,?? pealcd a & a * nst —Revision— Order under 
bs. 144 and 151—If open to revision. See C. P. 
Code, Ss 144 and 151. 19 Pat.L.T. 118. 
n j 115—Other remedy open — Appeal — 
Londttxonal decree in pre-emption suit — Subse - 
quent order dismissing suit for defanti—Revision. 

A decree passed in a suit for pre-emption in 
favour ol the plaintiff for possession of the land 
in dispute on payment of a certain amount to the 
vendee on or before a certain date failing which 
the suit is to stand dismissed, is no doubt a con- 
dlt 1 , 1 on f. 1 decree. But it is complete in itself and 
fully disposes of the suit. An order subsequently 
passed by the Court dismissing the suit for non- 
compliance with the terms of the decree cannot 
be treated as a decree against which an appeal 
could be preferred. Consequently a revision is 
competent against the subsequent order. (Tek 
Chand. /,) Sher Singh v. Durga Das. 41 P L 
R. 381=A.I.R 1939 Lah 376. 

-S. US—Other remedy open—Appeal com - 

petent—Revision—Interference— When justified. 

. Though the High Court will not ordinarily 
interfere in revision when a remedy lies by way 
of appeal, the High Court will interfere if a 
defect of law and a grave wrong are manifest, 
tor the High Court will not permit a case to pro¬ 
ceed on jurisdiction snatched, and having no 
f x S1 \? r i ustifi cation. (Davis, J. C. and Weston, 
tt Ghulam Shah v. Khanchand.. 

C.L.R. (1939) Kar. 330=182 I. C. 154=11 RS 
250=A.I.R 1939 Sind 137. 

--S. 115 —Other remedy open—Appeal com¬ 
petent to Subordinate Court not availed of — 
Revision—Erroneous view of law leading to non- 
exercise of jurisdiction—Powers of revision. 

Where a lower Court, by an erroneous decision 
on a point of law has refused to exercise a juris¬ 
diction which is vested in law, the case falls un- . 
doubtedly under Cl. ( c ) of S. 115. C. P. Code, if 
not under Cl. ( b ) ; and the High Court can inter¬ 
fere in revision. The revisional power under 
* s a or dy when an appeal lies to the 
High Court itsel f. The fact that an appeal lies- 
to a lower appellate Court will not take away the 
reyisional powers of the High Court. (R. C. 
Mitter,/.) Sashi Kanta Acharya Bahadur v. 
Nasirabad Loan Office Co 168 I.C. 849=9 R- 
C. 819=63 C.L.J. 105=A.I R. 1936 Cal 786. 

S. 115 —Other remedy open—Appeal com¬ 
petent to District Court but no appeal to High 
Court — Revision—Jurisdiction of High Court. 

The High Court has jurisdiction to entertain a. 
revision application under S. 115, C. P. Code, if 
no appeal lies to it; and it can interfere with the 
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order of the first Court if no appeal lies to the 1 

High Court, although an appeal might lie from 
the first Court to the District Court. ( Sulaiman, 

, CJ. and Harries, J .) Babu Ram v Manohar i 
Lal. I.L.R (1938^ All. 22=173 I.C. 157=10iR. ! 

A 466=1938 A.L.R. 98=1937 A L.J 886=1938 s 
R.D. 84=1937 A.W.R. 986=A.I.R 1938 All. 6. r 
—S 115— Other remedy open—Appeal not c 
availed of—Ex parte decree—Application to set a 
side—Order declining—Failure to appeal- Revi - J. 
sion against order—Maintainability. 

A defendant who suffers an ex parte decree to 
be passed against him, and fails to appeal against r 
an order refusing to set aside the ex parte decree ( 
under O. 9. R. 13, cannot thereafter invoke the , - 
revisional powers of the High Court to get the / 
order declining to restore the suit set aside in j 
revision. {Das and Rois. J J .) Gobinda Koet v. 
ShibaProsad Singh. 18 Pat.L.T. 374. i 

-S. 115 —Other remedy open—Ex parte ; 

.decree—Revision against—Interference — "Case 

■decided.” . . 

The High Court will not entertain a revision 

application against a decree which could come 
'before the High Court in second appeal. An ex 
parte decree passed by a Court which is subject 
to appeal and second appeal is not a decree which ^ 
is subject to revision under S. 115, CP Code.! 
Such a case cannot be said to be a case which has j 
been decided by any Court subordin ite to the 
High Court and in which no appeal lies (Collister 
■and Bajpai, JJ.) A. H. Ghaznavi v. Gurcharan 
Singh. 172 I.C. 72=10 R.A. 369=1937 All.L. 
R. 932=1937 AL.J 831=1937 A.W.R. 726=A. 
I.R. 1937 All. 691. 

-S. 115 —Other remedy open — Interference. 

Although there is no bar to the exercise of 
powers under S. 115, C. P. Code, yet the powers 
being discretionary the High Court should be 
reluctant to entertain an application for 
revision when the aggrieved party had 
a remedy by way of an appeal in the Subordinate 
Court which he failed to pursue. (IVasir, J.) 
Jumna v. Ahmed Joo. 40 P.L.R. J. & K 29. 

-S. 115 —Other remedy open—Interference 

.in revision. 

Where a petitioner in revision has another 
remedy open, it depends upon the facts of each 
particular case whether or not the High Court 
will interfere in revision on that ground ( Varma , 
J.) Paryag v. Chandrachur. 179 I.C 845=11 
R P. 416=1939 P.W.N. 50=5 B R. 304=A.I.R. 
1939 Pat. 263. 

-S 115 —Other remedy open—Interference 

in revision — Practice. 

There is no inflexible rule that the High Court 
will not interfere in revision when other remedy 
is open by way of suit. High Court even in such 
cases can interfere in revision to avoid multipli¬ 
city of litigation and hardship to the parties. 
(Tek Chand,J.) Mt. Bhagwantizl Sant Singh. 
182 I C. 560=12 R.L. 58=41 P.L.R 374=A.I.R. 
1939 Lah. 52. 

. —S. 115— Other remedy open — Noninterfe¬ 
rence-Limits of rule. 

High Court will not interfere in revision where 
there is another remedy open to the party. But 
•the other remedy which is open to the applicant 
in revision must be a certain and conclusive 
remedy allowed by law. ( Roberts , CJ. and 
Dunkley, J.) Maung Ahmjn v. Maung Saung. 
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178 I.C. 789=11 R.R. 281=A.I.R. 1938 Rang. 
360. 

-S. 115 —Other remedy—Order dismissing 

suit under O. 9, R S — Revision. 

No revision lies against an order dismissing a 
suit under O. 9, R. 8 , C P. Code, as another 
remedy is open to the plaintiff by way of an appli¬ 
cation for restoration of the suit with an appeal 
against the order, if that application is dismissed. 

( Blecher , /.) Mahomed Shah v. Shib Uyal 
Singh. 41 P.L.R. 102. 

-S 115—Other remedy open—Order for 

rateable distribution under S. 73—Revision. See 
C. P- Code, S. 47— Appeal. A. I.R. 1936 Pesh. 52. 
-S. 115 —Other remedy open—Order on ap¬ 
plication under 0.21, R. 100— Revision — Inter¬ 
ference. 

A revision petition will no doubt lie at the 
instance of a party aggrieved by an order on an 
application under O. 21, K. 100, C. P. Code. But 
the High Court will not interfere unless there are 
cogent reasons for such interference. The nor¬ 
mal remedy of a party aggrieved by such an order 
is by way of suit as laid down by O 21, R. 103; 
and a suit is ordinarily as cheap as and more con¬ 
venient than a revision petition, besides being a 
I more satisfactory way of adjudicating on the 
dispute as well as on points of law'. When the 
applicant has not lost his remedy by way of suit 
by lapse of time, and when it will not work any 
hardship on him, if he were driven to file a suit, 
the High Court will not interfere in revision. 

( Horwill , J.) esavalu Naidu v. Jayaganapati 
Mudali. 167 I.C. 413=9 R.M. 449 (1) = 1936 M. 
W.N. 1120=44 L.W. 703=A I.R. 1936 Mad. 940. 

-S. 115—Other remedy open—Order on 

claim petition—Power of High Court to revise if 
precluded by right of suit under O. 21, R. 63. See 
C P. Code, O 21, Rr. 58,60 and 63 and S. 115. 
1938 A.LJ 1118=A.I.R. 1939 All. 117. 

--—S. 115 —Other remedy open—Order on 

claim petition — Revision. 

The High Court will not ordinarily interfere in 
revision with an order passed on a claim petition ; 
but where the executing Court has not addressed 
itself-properly to what it has to do in a claim 
petition, the High Court will interfere. {Ven- 
kataramana Rao, J,) Voikaran v. Kothanda- 
; paniPillai. 1937 M.W.N. 320 (1). 

, S. 115 Other remedy open■—Order passed 

. in suit under S 9 of the Specific Relief Act—Revx- 
. sion, if competent. 

No revision is competent against an order dis- 
? missing a suit brought under S. 9 of the Specific 

Relief Act, as the remedy by way of a regular 
t suit is open to the plaintiff. ( Zia-ul-Hasan , /.) 
/ Sitla Din v. Mohan. 13 Luck 18=165 I.C. 908 
i =9 R 0.271=1936 O.W N. 1228=1936 O.L.R 

- 700=A.I R 1937 Oudh 183. 

• 7 S. 115 —Other remedy open — Order reject- 
. ing application for amendment of decree — Revi- 
. sion. 

When an application for amendment of a decree 

- under S. .I52, C. P. Code, is dismissed, the proper 
remedy is to appeal against the decree. The 

e order rejecting amendment is not open to revision, 
t ( Norman . I.C.S.) Abdul Rahman v. Didar Bux. 
t 1936 A.M.L.J. 117. 

e --S. 115—Other remedy—Order refusing 

d delivery under O. 21, R. 99—Rent—Interference, 
i. See C. P. Code, O. 21, R. 103. 18 Pat.L.T. 833. 
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— S. 115— Other remedy open—Order under 
S. 73—Interference in revision. 

Where the remedy by suit is open to the appli¬ 
cant under S. 73 (2), C. P. Code, the High Court 
should not exercise the revisional jurisdiction 
vested in it under S. 115. {King, C.J. and Nana- 
vutty, J.) Har Narain Sethi v. Bird & Co. 12 
Luck 19=8 R O. 240=1936 O.L.R. 35=160 I.C. 
36=1936 O.W.N. 116=A.I.R. 1936 Oudh 132. 

—-—S. 115— Other retneds open—Order under 
S. 73—Interference in revision. 

An application under S. 115. C. P. Code, is not 
maintainable where the applicant has his remedy 
by a suit under S 73 (2), C. P. Code. {Srivastava 
and Nanavutty, JJ.) Birenpra Bikram Singh v. 
Basdeo 12 Luck 52=160 I.C. 814=8 R.O. 281 
= 1936 O.WN. 262=1936 O.L.R 109=A.I.R 
1936 Oudh 185. 

-S 115 —Other remedy open—Order under 

O. 21, R 60— Revision, when competent. 

It is a general principle that an application 
under S. 1 IS will not ordinarily be entertained 
when there is another certain and conclusive 
remedy open to the aggrieved party. A party 
against whom an order under O. 21, R. 60 is 
passed has a special remedy by way of suit nnder 
O 21, R 63 and no application in revision can be 
entertained against an order made under Rr. 60 
and 61 or R. 62, O. 21, although no appeal lies 
from it, unless it can be shown that the Judge 
passing the order has in passing it failed to exer¬ 
cise jurisdiction vested in him by Rr. 58 to 62. 
O. 21. Where the Co irt has so failed to exercise 
its jurisdiction its order is open to revision. 
(Dunkley, J) Vednath Singh v. U. Ba Din. 14 
Rang 516 = 164 I.C. 638=9 R.R. 116=A.I.R. 
1936 Rang 306 

-S 115 —Other remedy open—Order under 

O. 21, R. 63— Revision. 

When a remedy lies by way of a suit the High 
Court will not interfere in revision. An order 
under O. 21, R. 61, allowing an objection to attach¬ 
ment preferred under O. 21, R. 58, C. P. Code, is 
not open to revision by the High Court, as the 
party adversely affected has a remedy by way of 
suit. {Davis, J.C. and Mehta, A.J C.) Ghans- 
hamdas v Shivai.das. 160 I C. 383=30 S L.R. 
288=8 R.S. 126=A I.R 1936 Sind 2. 

-S. 115 —Other remedy open—Revision. 

Where a party to a civil proceeding seeks to 
exercise the discretionary powers of the High 
Court under S. 115, C. P. Code, he must satisfy 
the Court that he has no other remedy open to 
him to set right what he alleges to have been done 
illegally, irregularly or without jurisdiction by a 
Subordinate Court. 11 All 383 and 15 All. 405, 
Rel. on. {Mackney, J.) Bank of Chettinad, 
L*d. v. Maijng Po Lu. 161 I.C. 258=8 R.R. 463 
=A.I.R 1936 Rang 12. 

-S. 115- Other remedy open — Revision. 

Ordinarily the High Court ought not to inter¬ 
fere in revision when another remedy is open to 
the applicant; but where the order of lower Court 
is obviously wrong, it is open to the High Court 
to interfere in revision if litigation will thereby 
be shortened (Pollock, J ) Ghanshyamdas 
Balkisan v Shf.okisandas. I L.R. (1937) Nag. 
82=167 I.C. 502=9 R N. 189=A.I.R. 1937 Nag. 
30. 

-S. 115— Other remedy open—Revision, if 

not maintainable. 
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It is not and should not be an invariable rule- 

that revision should not be entertained whenever 
there is another remedy open to the party, for 
there seems to be no warrant for this either ia 
S. 115 or in any other provision of the C P. Code 
(Zta-ul-Hasan and Yorke, J J.) Lyallphr Bank, 
Ltd v. Ramji. 15 Luck. 332=185 I C. 889=12- 
R.O. 270=1940 OW.N. 132=1940 A WR (C 
C ) 63 = 1940 O.L.R. 75=1940 O.A. 132=A.I.R. 
1940 Oudh 237. 

Powers of Court. 

~ -S. 115— Poivers of Court—Amendment of 

decree 

I he Chief Court has power under its revisional 
jurisdiction to amend a decree so as to make it 
conform with the judgment. {Thomas, C J. and 
Zta-ul-Hasan, J.) Rachuraj Singh v Lada 
Hari KisHan Lal. 14 Luck. 13=1938 O.A. 231 
= 1938 A W.R. (C C.) 26=1938 O W.N. 331 = 
1938 O.L.R. 143=178 I.C 865=1938 R.D. 405 
(2) = 10 R.O. 231=A.I,R. 1938 Oudh 107. 

7 S. 115 —Pozvers of Court—Power to act on 
its own motion. 

The Judicial Commissioner’s Court in an appro- 
priate case can exercise powers of revision on its 
own motion if it appears that there had been any 
material irregularity in the exercise of its juris¬ 
diction by the lower Court. {Almond, J.C.) 
Kanshi Ram v . Gobind Ram. 178 I.C 776=11 
R.Pesh. 58=A.I.R. 1938 Pesh. 81. 

-S. 115— Powers of High Court — Appeal 

from decree not immediately lying to it — Revision , 
if barred—"In which no appeal lies thereto ”— 
Interpretation. 

Per Nasim Ali.J .—S. 115, C, P. Code, auth¬ 
orises the High Court to revise an order of a 
Subordinate Court in any case "in which no¬ 
appeal lies thereto”. Where a decree can be 
appealed against to the District Judge fronv 
whose decree a second appeal can be filed in the 
High Court, it is not a case in which no appeal' 
lies to the High Court at all, although no appeal 
can be filed from the original decree of the first 
Court direct. There is.no ground for restricting 
the scope of the words "in which no appeal lies 
thereto” to cases where no appeal lies from the 
order sought to be revised. So long as a party 
has a right to come up to the High Court by way 
of an appeal and has failed to avail himself of 
that opportunity by first going up to the District 
Judge and then coming up to the High Court, he 
cannot ask the High Court to interfere in revi¬ 
sion, 

Per Rau, J .—Are we to interpret the expression 
"in which no appeal lies” as if it were equivalent 
to the expression “in which no appeal lies or may 
in future lie”? I hesitate to place so wide a con¬ 
struction upon these words. According to the 
alternative interpretation, revision is barred only 
where an appeal, whether first or second, lies 
immediately to the High Court; where no such- 
immediate appeal lies, the High Court has juris¬ 
diction to intervene in revision, although whether 
it will exercise this jurisdiction or not, will de¬ 
pend upon the urgency of the need for interven¬ 
tion. (Nasim Ali and Rau, JJ.) Nafar Chandra 
Sardar v. Kalipada Das. I L.R. (1940) 1 Cal. 
393=188 I.C. 483=13 R.C. 1=44 C.W.N 364= 

A.I.R 1940 Cal. 257. 

-S. 115— Power of High Court — Execution 

sale—Absence of application to set aside along. 
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with deposit of decretal amount—Refusal to set 
aside—Interference in revision—Power of High 
Court—Hardship —7/ ground of interference. 

The High Court has no power under S. 115, C. 

P. Code, to interfere with an order of a lower 
Court refusing to set aside an execution sale in 
the absence of an application to set aside the 
same though the full amount of the decree and 
compensation have been deposited in time. The 

fact that it is a hard case does not permit the j jecltng auction purchaser's application ) or confir- 


C. P. CODE (1908), S. 115. 

-S. 115 —Remand order—Revision. 

An order of remand under O 41, K 23, C. 1'. 
Code, will become final if not attacked by way of 
appeal or revision. A petition for revision of the 
order is. therefore, competent. (Dalip Singh, J.) 
Firm Kalla Ram Daulat Ram v Jaswant Rai. 
189 I.C. 464 = 42 P L.R. 201=A.I.R. 1940 Lah. 
290. 

S. 115— Revision — Competency—Order re- 


High Court to interfere where it has no power so 
to do. ( Harries , C.J. and Rowland, J ) Bhari 
Jena v. Gauranga Charan Sahu. 18 Pat. 210 
=186 I.C 143=6 B.R. 290=12 R.P. 453=A I. 
R. 1940 Pat. 87. 

-S 115—Powers of High Court—Execution 

sale—Order confirming sale for want of applica¬ 
tion to set aside though deposit made under O. 21, 
R. 89—Order rejecting application for review— 
Revision—Interference, See C. P. Code, O. 21, 
R. 89. 5C.L T.27. 

-S. 115— Powers of High Court—Order of 

Sessions Judge in revision from order of Magis 
trate under Bombay Municipal Boroughs Act — 
Revision to High Court — Interference — Grounds. 

The High Court has power to interfere in 
second revision from an order passed by a Sessions 
Judge in revision against an order of a Magistrate 
under the Bombay Municipal Boroughs Act, 
though such interference should be rare. When 
the question involved is one of construction of a 
General Act and is of considerable importance to 
Municipalities and rate payers, the High Court 
will interfere, ( Beaumont. C. J.) Borough 
Municipality of Ahmedabad v. Ahmedabad 
Manufacturing and Calico Printing Co., Ltd. 
I.L.R 1939 Bom. 701=41 Bom.L.R. 1015=186 
I.C. 456=12 R.B. 341=A.I.R. 1939 Bom. 478. 

-S. 115— Powers of High Court — Perverse 

order—Interference in revision. 

The High Court will not ordinarily exercise its 
revisional powers even though the lower Court 
has decided a question of fact or law erroneous¬ 
ly; but its hands are not tied when it finds that 
the order of the Court below is entirely and 
absolutely unjustifiable and is almost perverse. 
( Wort,J .) Deoki Singh v. Raghvindra Bhag- 
wan. 183 I.C. 371=5 B.R. 922=12 R.P. 135= 
1939 P.W.N. 229=A.I.R. 1939 Pat. 430. 

Procedure. 

S. 115—Procedure—Error in procedure— 


Court entertaining application instead of suit 
without demanding ad valorem Court-fee—Revi¬ 
sion—Interference. See B. T. Act, S. 26-J. 63 
C.L.J. 103. 

Revision. 

-S. 115 and O. 41, R. 3— Rejection of appeal 

before registration — Revision. 

Where the appellate Court rejects a memor¬ 
andum of appeal on the ground that it is out of 
time before registering the appeal, the appellate 
Court assumes a jurisdiction which it does not 
possess, as the Civil Procedure Code does not 
authorize the appellate Court to pass such order 
at that stage. The order rejecting the appeal can 
therefore be interfered with in revision under 
S. 115 of the Code. ( Biswas , J.) Sudhansu 
Bhusan Pandey v. Majho Bibi. 176 I.C. 361= 
U R.C. 92=42 C.W.N. 72=A.I.R. 1937 Cal. 
732. 


motion of sale. 

An order rejecting an auction purchaser's appli¬ 
cation for confirmation of the sale is not an 
appealable matter, nor can it be revised ( Burn 
and Lakshmana Rao, J J .) Satyanandam v. 
Nammayya. 183 I.C. 33=12 R M. 216=47 L. 
W. 51 = 1938 M.W.N. 656=A.I.R. 1938 Mad. 
307. 

-S. 115—Revision— Competency—Orders 

under S. 5 of U. P. Agriculturists’ Relief Act. 
See U. P Agriculturists’ Relief Act, S. 5 (2). 

A.I R. 1938 All. 456. 

-S. 115— Revision — Competency — Revision 

against finding—Decision in favour of applicant. 

No revision lies against a finding where the 
decision of the Court is in favour of the party 
presenting the petition for revision. (Mir Ahmads 
A. J. C.) Bundhlkhand Motor and Cycle 
Agency v. People’s Bank of Northern India, 
Ltd., I ahore. 162 I.C. 416=8 R. Pesh. 197=A. 
I.R. 1936 Pesh. 97. 

-S. 115— Revision — Competency — Suit of 

small cause nature. 

Where the decision of a suit involves the deci¬ 
sion of legal inferences to be drawn from the 
established facts and the question is an important 
question of law, revision is competent even if the 
suit is of a small cause nature. ( Almond , J. C.) 
Secretary of State v. Atauli.au Khan. 163 I.C. 
448 = 9 R. Pesh 1=A.I.R. 1936 Pesh 148. 

-S. 115— Revision—Dismissal of objections 

under O 21,7?. 58, C P. Code — Interference. 

High Court will not, save in most exceptional 
cases, exercise its revisional jurisdiction in 
favour of a party to whom there is open another 
certain and conclusive remedy. Hence the High 
Court would not interfere in revision against 
the dismissal of objections of a party to attach¬ 
ment under O 21, R. 58, C. P. Code, as such party 
has a conclusive remedy by filing a suit under 
O 21, R. 63. ( Roberts , C.J. and Dunkley, J.) 
T. K. Roy Chowdhury Biharilal 177 I.C. 
891=11 R.R. 181=A.I R. 1938 Rang. 319. 

S. 115— Revision — Expediency — Rejection 


of amendment. 

The mortgaged property had been erroneously 
described in the mortgage deed and the error 
therein had been repeated in the plaint, the preli¬ 
minary decree, the final decree and in the execu¬ 
tion application. Following upon the passing ofthe 
final decree, the plaintiffs applied to the Court for 
the amendment of the decrees, the plaint and the 
mortgage deed. This application was rejected. 
Subsequently a puisne mortgagee who claimed to 
be a transferee of fhe decree passed in favour of 
the plaintiffs made an application for amendments 
The application being rejected, the applicant 
made an application under S. 115 against the order 
rejecting amendment. 

Held, that in these circumstances it was not 
expedient that the High Court should interfere 
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with the order of the lower Court in virtue of its 
powers under S. 115. [Thom, C. J., Ganga Nath 
and Mohammad Ismail, JJ.) Gauri Shanker v. 
Shyam Sunoer Lal. 176 I.C. 879 (1) = 1938 A. 
L.J. 854=1938 A.L R. 678=11 R.A. 152=1938 
A.W.R. (H.C.) 460=A. I.R. 1938 All. 466 
(F.B.). 

—--S. 115— Revision — Grounds — New point not 

raised in Court below—If open as ground of inter¬ 
ference. 

It is not the practice of the High Court to 
interfere in revision on a point, which has never 
been taken in the Court below ( Broomfield , J.) 
Shripad Bati v. DaTt\traya Vithal. 183 I.C. 
753=12 R.B. 128=41 Bom.L.R. 485=A.I.R. 

1939 Bom 296. 

--S. 115— Revision — Interference — Finding 

on unrebutted oral evidence. 

Where a lower Court had come to the conclu¬ 
sion that a person is an agriculturist on the oral 
•evidence of a plaintiff which was not rebutted on 
the other side by any evidence, the chief Court 
held that in the circumstances there was no rea¬ 
son to interfere with the findings of the lower 
Court. (Zia-ul-Hasan, J .) Gopal Das v. Puttu 
Lal. 1939 O.A. 425. 

S. 115 and O. 9, R. 13— Revision — Inter¬ 
ference — Summons, duty served on defendant — 
Suit transferred at defendant's'instance to another 
Court —Ex parte decree — District Judge in appeal 
restoring case to file on sufficient ground — Revi¬ 
sion — Interference—Sufficient cause. 

In a suit the defendant was duly served. At 
his instance the suit was transferred to another 
Court. At the hearing the defendant not appear¬ 
ing, the suit was decreed ex parte. The defen¬ 
dant applied to set aside the ex parte on the 
ground that he had no notice of the date fixed for 
hearing in the transferee Court. The trial Court 
found he could not be excused for the gross 
negligence. In appeal the District Judge, finding 
sufficient ground for the appellant’s non-attend¬ 
ance, restored the suit to file. In revision the 
plaintiff urged that the application to set aside 
ex parte decree was barred as the defendant was 
•duly served. 

Held , the circumstances of the case were 
peculiar and interference was not justified. The 
action of the trial Court bore a close analogy to 
proceeding ex parte. It was not unreasonable to 
treat the case as practically one of non-service of 
summons on the defendant. ( Macpherson , J ) 
Kapileswar Maharana v. Abdur Rahman. 164 
I.C. 854=9 R P 142=A.I.R. 1936 Pat. 490. 

-S. 115— Revision — Interlocutory matter — 

Interference by High Court. 

The High Court would not ordinarily exercise 
its revisional jurisdiction in a purely interlocu¬ 
tory matter, namely, about the admission of a 
certain piece of evidence. It may however do so 
when the question is one of general importance 
and no objection is taken by the opposite party as 
to the competency of the Court to entertain the 
petition. But such case must not be regarded as 
a precedent for interference in purely interlocu¬ 
tory matters of procedure which do not affect 
jurisdiction, and do not inflict irreparable injury. 
(Rose, J.) Bhaiya Sahf.b v. Ramnath. I.L.R. 

1940 Nag. 280=A.I.R. 1938 Nag. 358. 

-S. 115— Revision — Order granting review 

under inherent powers. 


1344 

C. P. CODE (1908), S. 115. 

Where the Court discharges a defendant with¬ 
out his specifically asking for the same and with¬ 
out giving the plaintiff an opportunity to state 
his case and such order is set aside on review, 
the defendant has no right of revision from such 
order as the status quo is restored and his revi¬ 
sion application is premature. (Bose and 
Puratuk, J J.) Karnidan Hansraj v. Askaran 
Jhabak I.L.R. (1938) Nag. 395=172 I.C. 433 
=10 R N. 208=A I.R. 1937 Nag. 385. 

S. 115— Revision—Order returning plaint 
J or presentation to proper Court — Appeal—Order 
rejecting—Revision. 

A plaint was returned for presentation to 
proper Court. Appeal against this order was dis¬ 
missed by District Judge. 

Held , a revision to the High Court was not 
competent. A.I.R. 1934 Lah. 536; A I.R. 1935 
Pat. 191 and 11 Cal. 6 (PC), Rel.on. (Middleton, 
J.C.) Jaimal Singh Harbans Singh v. Kamla 
Parshad. 161 I.C. 355=8 R. Pesh. 172=A.I.R. 
1936 Pesh. 78. 

- S. 115 — Revision—Power of Board of 

Revenue under Oudh Rent Act. 

The Board of Revenue have no authority under 
S. 115 to call for the record of cases disposed of 
under the Oudh Rent Act and pass such orders 
thereon as it may think fit. [20 S. D. 1891; 1 R. 

D. (R. E.) 116, Foil J ( Darling , S. M. and Bom- 
foral, J. M.) Hart Naratn v. Raj Bahadur 
Lal. 1937 O W N. 1164=1937 R.D. 556. 

—-S. 115—Revision—Refusal to consolidate 

suits — Interference. See Practice—Consolida¬ 
tion of Suits. 177 I.C. 799. 

-S. 115— Revision—Undue delay — Inter¬ 
ference. 

Ordinarily the High Court does not entertain 
apolications for revision made after undue delay. 
(Niamatullah and Ismail, JJ.) Ram Saran Das 
v. Banwari Lall. I.L.R (1938) Aik 148=173 
I.C. 729=10 R.A 499=1938 A L.R. 171=1937 
A L.J 1181=1937 A.W.R. 1116=A.I.R. 1938 
All. 98. 

Scope. 

- S. 115 — Scope—Appeal expressly prohibited 

by law—Poiver to treat appeal as revision appli¬ 
cation—Question of law or construction of docu¬ 
ment or wrong decision—If sufficient ground. 

S 11 c *, C. P. Code, was only intended to relate 
to questions of jurisdiction and not to questions 
of law or construction of document, or a wrong 
decision by a Judge. These are not matters 
affecting jurisdiction and cannot constitute suffi¬ 
cient grounds for treating an appeal as an appli¬ 
cation in revision, when an appeal is expressly 
prohibited by law. S. 115 is intended only to 
supplement^ the Code in relation to matters on 
which the Code is silent, and not to provide the 
parties with a right of second appeal. (Davis, J . 

C. and Tyabii, J.) Khanchand v. Pessumai.. 
I.LR. (1939) Kar 342=185 I C. 486=12 R. S. 
165=A.I.R. 1939 Sind 360. . 

- S. 115 — Scope—Application under S. 32, 

Land Acquisition Act, for investment of money in 
purchase of lands — Dismissal—Applications for 
review and for opportunity to adduce fresh evi¬ 
dence — Rejection—Revision against latter orders 
— Competency—Proper Procedure, 

On an application made by the trustees of a 
Devaswom under S 32 of the Land Acquisition 
Act for the investment of moneys in deposit in 


*345 


CIVIL, CRIMINAL AND REVENUE. 1346 


C.P. CODE (1908), S. 115. 

the purchase of other lands for the Devaswom, 
the Court, acting on the report of the Collector 
who stated that the lands proposed to be pur¬ 
chased were insufficient for the amount in 
deposit, refused to make an order for the pur¬ 
chase and dismissed the application. The trustees 
then filed petitions for review of the order of 
dismissal and for an opportunity of adducing 
fresh evidence as to the sufficiency of the land. 
The Court holding that it was bound by the Col¬ 
lector’s report declined to review the order and 
rejected the applications. Against that rejection 
the trustees applied to the High Court under S. 
115, C. P. Code. 

Held, that the revision applications against the 
latter orders were incompetent and that the 
proper procedure was to have the order dismiss¬ 
ing the original application corrected by the High 
Court. (Venkataraniatia Rao, J ) Narayanan 
Nambudri v. Sub-Collector and Land Acquisi¬ 
tion Officer, Malapuram. 173 I.C. 502=10 R. 
M. 597=1937 M W.N. 1167=46 L.W. 403=A.I. 
R. 1937 Mad. 948=(1937) 2 M L.J 429. 

-S. 115—Scope—Case under S. 9, Specific 

Relief Act — Competency of revision. See 
Specific Relief Act, S. 9. 1938 A.W.R. (H.C.) 
588=1938 A L.J. 864. 

-S. 115— Scope—Case under S. 9, Specific 

Relief Act-Revision — Interference. 

Although the High Court will not ordinarily 
interfere in revision in a case under S. 9, Specific 
Relief Act, where there has really been no trial 
of the case at all and the suit has been dismissed 
under a misapprehension of the scope of S. 9, the 
High Court will interfere in revision. ( Pollock , 
J.) Ajodhiya Prasad v. Ghasiram. 173 I.C. 
746=10 R.N. 324=20 N.L J. 189=A,I.R. 1937 
Nag. 326. 

-— S. 115—Scope—Execution case—Order of 

•dismissal for non-prosecution—Revision. See C. 
P. Code, S. 2 (2). A.I.R. 1936 Cal. 267 

--S. 115— Scope—High Court, when may 

interfere. 

Clause (c) of S. 115, C. P. Code, means that a 
High Court may interfere in a case where a 
Court subordinate to it has performed some 
action, even though while correctly exercising its 
jurisdiction, contrary to the law or in such a 
manner as to import a material irregularity into 
the proceedings. The High Court will not neces¬ 
sarily interfere in every case of illegality or irre¬ 
gularity and ordinarily it will make any order as 
it thinks fit only where the illegality or irregu¬ 
larity is serious or where material injustice has 
been caused thereby (Davis, I.C.S.) Girdhar 
Lai. v. Bishen Dei. 1938 A M.L.J. 115. 

-S. 115— Scope — Decision on point of limita¬ 
tion — Revision. 

Even Cl. (c) cannot be invoked "when the ques¬ 
tion of jurisdiction is not involved” or at least a 
question of procedure, for example, proceeding in 
the absence of a necessary party to the suit. It 
must be something independent of the decision 
itself, an irregularity or illegality in the manner 
* of arriving at it, not in the conclusion reached. A 
good working test is whether if the decision had 
been the other way. the illegality would still be 
there. If not, the flaw must lie in the decision, 
and not in the manner in which it is reached. 
Consequently it would not be revisable, and this 
test would not work in every case. But where it 
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does, it could be decisive. The decision, whether 
on the question of limitation, or the character of 
the suit, or the starling point of limitation, is 
therefore not revisable under S. 115. (Vivian 
Bose, J.) Devidas t<. Nilkanthrao. I.L R. (1936) 
Nag. 73=164 I.C. 848=9 R.N. 36=A.I.R. 
1936 Nag. 157. 

-S. 115— Scope — Interference — Principles — 

Azuard—Order refusing to set aside — Revision. 

Where the High Court is invited to exercise 
jurisdiction under S 115, it will not deal with the 
case as if it is dealing with objections to a Com¬ 
missioner’s report or an appeal on facts in first 
or even in second appeal. Jurisdiction under 
S. 115 is not to be lightly exercised. It is an 
extraordinary jurisdiction and should be used 
only on appropriate occasions. The Court should 
not exercise its revisional jurisdiction in case of 
an application for setting aside an award in view 
of the principle of finality in cases of arbitration. 
29 Cal. 167 (P.C.), Ref. (Davis, J.C. and Lobo, 

A.J.C.) HASSOMAL VlLLAITRAl V. KlSHINCHAND 

Chotemal. 30 S.L.R. 271 =166 I.C. 365=9 R. 
S. 142=A.I.R. 1936 Sind 172. 

-S. 115—Scope—Order amending decree 

under Ss. 151 and 152—Revision—Maintainability. 
See C- P. Code, S. 2 (2). 41 Bom.L.R. 800. 

—-S. 115— Scope—Order filing award and 

directing decree to be drawn up after overruling 
objection on ground of want of leave under 
O. 22, R. 7, C. P. Code — Revision. 

Where a Court overrules objections raised 
against the validity of an award in arbitration on 
the ground that no leave of Court was obtained 
under O. 32, R. 7, C. P. Code, and directs a decree 
to be drawn up in terms of the award, dismis¬ 
sing an application to set aside the award under 
Sch. II, para. 15, its order is revisable by the High 
Court under S. 115, C.P. Code, provided it is 
shown that the Court below has exercised a 
jurisdiction not vested in it by law, or failed to 
exercise a jurisdiction so vested or has acted in 
the exercise of its jurisdiction illegally or with 
material irregularity. The order of reference to 
arbitration which has been made without the 
leave of the Court being expressly recorded is 
itself open to revision. (Broomfield, J .) Shripad 
Baji v. Dattatraya Vithal. 183 I.C. 753=12 
R B. 128=41 Bom. L.R. 485=A.I.R. 1939 Bom 
296. 


• 9 cope Order granting permission 

to withdraw suit < : 01 th permission to file fresh suit 
under O. 23, R. 1 — Interference. 

Where a Court gives leave to withdraw a suit 
with liberty to bring a fresh suit under O. 23, 

R. 1, C. P. Code, in a case in which it has no 
power to grant leave to file a fresh suit, it acts 
without jurisdiction. Where the Court does not 
at all purport to consider whether it has jurisdic¬ 
tion or not, and does not indicate any ground for 
granting permission and gives no finding that 
there was a defect in the plaint, the High Court 
can interfere in revision. (Horwill, J.) Jaga- 
dambAl v. Sundarammal. 1940 M.W.N. 806= 
(1940) 2 M.L.J. 398. 

--S. 115— Scope —Order under S. 151— Revi¬ 
sion-Power of High Court. 

An order passed under S. 151, C. P. Code, is 
capable of being revised by the High Court under 

S. 115, C. P. Code. (Varma, J.) Raghunandant 
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Lohar v. Bachu Singh. 6 B.R. 397=186 I.C. 
798-12 R.P. 531=A.I.R. 1940 Pat. 475. 

Stay of suit. 

-S. H5— Stay of whole suit under S.7 of 

Encumbered Estates Act—Plaint disclosing two 
sets of causes of action—Failure to order separate 
trial — Revision, if lies. 

Where the plaint disclosed two sets of causes 
of action, but the Court had ordered the stay of 
the suit in its entirety under S. 7 of the Encum¬ 
bered Estates Act. 

Held, that the Court had acted with material 
irregularity and also that it failed to exercise a 
jurisdiction which it undoubtedly possessed in 
ordering a separate trial of the two sets of causes 
of action and as such the High Court could inter¬ 
fere in revision under S. 115 of the C. P. Code. 
( Niamatullah and Ismail, JJ.) Mukanii Sarup 
v. Krishna Chandra Singh. I.L.R. (1938 > All. 
153=173 1. C. 654=10 R.A. 488=1938 R D. 34 
= 1938 A L.R. 155=1937 A.L.J. 1139=1937 A. 
W R. 1118=A.I.R. 1938 All. 86. 

Subordinate Court. 

-S. 115 — Subordinate Court — Appellate 

officer appointed under S. 40 of Bengal Agricul¬ 
tural Debtors Act. 

There is no connecting authority under which 
an appellate officer appointed by the Local 
Government under S. 40 of the Bengal Agricul¬ 
tural Debtors Act may be said to be subordinate 
to the High Court. Consequently the jurisdic¬ 
tion of the High Court under S. 115, C. P-Code, 
cannot be invoked against his order. (Nasim Ali 
and Edgley, JJ.) Md. Abdulla Shah v. Girdhari 
Lal Munda. 176 I.C. 616=11 R.C. 138=68 C. 
L J. 407=42 C.W.N. 507=A.I.R. 1938 Cal. 448 
( 1 ). 

■-S. 115—Subordinate Court—Assistant Col¬ 

lector of second class—Powers of Chief Court. 
See Oudh Rent Act, S. 116. 163 I.C. 930. 

_S. 115—“ Subordinate Court ”— Chief Judge 

of Small Causes Court deciding appeal under 
S.2\7 of the City of Bombay Municipal Act—If 
Court subordinate to High Court — Revision — 
Competency. 

The Chief Judge of the Bombay Small Causes 
Court acting under S. 217 of the City of Bombay 
Municipal Act acts as a persona designata, and 
not as a Court hearing an appeal, and hence an 
application for revision under S. 115, C. P. Code, 
against his decision is not competent. ( Macklin 
and Lokur, JJ.) Mulji Stcka & Co. v. Muni¬ 
cipal Commissioner of Bombay. 187 I.C. 8=12 
R.B. 395=3 Fed. L.J. 61 (H.C.)=4l Bom. L.R. 
984 =A.I.R. 1939 Bom. 471. 

-S. 115—Subordinate Court — Collector 

under S. 18, Land Acquisition Act. See Land 
Acquisition Act, S 18. A.I.R. 1940 Lah. 299. 

--S. 115—Subordinate Court—Commissioner 

appointed under Workmen’s Compensation Act. 
See Workmen’s Compensation Act, S. 23. A.I. 
R.1938 Lah. 855. 

--S. 115— Subordinate Court — District Judge 

acting under R. 62 (1) of Burma Municipal Rules 
—Transfer by him of case without jurisdiclion — 
Interference. 

No doubt whatever a District Judge does with¬ 
in the exercise of his powers as a persona desig- 
nata cannot be questioned by the High Court in 
revision but he must not go beyond the limits of 
these powers as laid down. Where on a petition 
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!**?* S le A d 9 M £ °t e , hir S as a t> e ^ona designala 

under K. 62 (1) of the Burma Municipal Rules by 

an unsuccessful candidate at an election in the 
mumepahty, the District Judge transfers the 
case in contravention of R. 62 (l)(a) to the Addi¬ 
tional District Judge, who is not subordinate to 

him but is co-ordinate with him, for being heard 
and disposed of. whatever the Additional District 
Judge does in that behalf, if it were a ministerial 
action, can only be regarded as nullity and the 
High Court is entitled to interfere in revision, 
inasmuch as it has before it what purports to be 
an order passed without jurisdiction of a Court 
subordinate tc> the: High Court in a case within 
the meaning of S. 115 C P. Code. The absence 
of jurisdiction would be the want of power to 
th * ^se to the Additional District Judge. 
(Roberts, C.J. and Mosely, J.) Habib Sahib v. 
Sheik Budhoo. 180 I.C. 931=11 R R 445—A I 
R. 1939 Rang. 143 (S.B ). w-A.I. 

— -S. HS—Subor iinate Court — District 

Magistrate acting under special Act. 

Obiter.—A District Magistrate when normally 
functioning as a Court exercises jurisdiction in 
criminal matters and not in civil matters. When 
therefore some new function is imposed upon 
him by some special Act. although he acts as a 
Court and not as an ind : vidual, that Court is not 
subject to the civil jurisdiction of the High Court 
within the contemplation of S. 115, C.P Code. 

( Costello, Ag.C.J. and Edgley, J.) Sachindra 
Nati L E L as v - Surya Kanta Misra. 176 I.C. 515 
—11 R.C. 114=42 C.W.N. 54=A.I.R. 1937 Cal. 

/ ^0 . 

--S. H5 —"Subordinate Court”—Judge or 

presiding officer of Court exercising functions but 
as distinguished from Court itself—If “Court” or 
persona designata. 

It is clear that where a Judge or presiding 
officer of a Court, as distinguished from the 
Court itself, is performing any function as vested 
in him, such a Judge may be considered a£ a 
persona designata, and cannot be regarded as a 
Civil Court subordinate” to the High Court, 
within the meaning of S. 115, C P. Code. In con¬ 
sidering whether the Judge acts as a Court or as 
a persona deiignata, the important point to be 
investigated is what is the source of his autho¬ 
rity. The nature of the proceedings and the 
action taken therein may also be relevant and 
maybe considered. (Wassoodew, J) Baburao 
v. Hariharrao. 183 I.C. 556=12 R.B. 113=41 
Bom.L.R. 490=A.I.R. 1939 Bom. 279. 

-S. 115— Subordinate Court — Land Acquisi¬ 
tion Collector—Land Acquisition Act, S . 18. 

A Land Acquisition Collector, assuming that 
he is a Court while dealing with applications 
under S. 1 of the Land Acquisition Act, is not a 
Court subordinate to the High Court, and the 
High Court has, therefore, no jurisdiction to 
interfere with his order under that section in 

revision under S. 115, C. P. Code. (Bartley and 
Nastm Ah t JJ.) Gopinath Shah v. First Land 
A cQUismoN Collector. Calcutta. 177 I.C. 866 
= 11 R.C. 284=42 C.W.N. 212=A.I.R. 1938 Cal. * 

“ S 115— Subordinate Court — Land Acquisi¬ 
tion Deputy Collector—Order refusing to make 
ref erence to Civil Court under S. 18, Land Acqui¬ 
sition Act—Interference by High Court — Jurisdic¬ 
tion ,. 
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The High Court has no jurisdiction under 
S. 115, G P. Code, to revise an order passed by 
the Land Acquisition Deputy Collector refusing 
to refer an objection to an award under the Land 
Acquisition Act for determination by the Civil 
Court. Even assuming that the Collector acts 
judicially in making or declining to make a refer¬ 
ence under S. 18 of the Land Acquisition AcC he 
cannot be regarded as necessarily a Court. Even 
if he is a Court, it is clear that he is not a Court 
subordinate to the High Court under S. 115, C. 1 • 
Code. The mere fact that the Deputy Collector 
might have been acting judicially gives the High 
Court no right whatsoever to interfere with his 
order under S. 115. Nor would the fact that the 
aggrieved party may have no remedy unless revi- ] 
sion lies be aground for holding that the High 
Court can interfere in its revisional jurisdiction. 

( Harries, C.J., Dhavle and Manohar Loll, JJ ) 
Jagarnath Lail v. Land Acquisition Deputy 
Collector. Patna. 19 Pat. 321=186 I.C. 560= 
12 R P. 514=21 Pat L.T. 29=6 B R. 373=1940 
P.W.N. 9=A.I.R. 1940 Pat. 102 (F B). 

-S. 115—“ Subordinate Court ”— Meaning of. 

For the purposes of S. 115, C P Code, a Court 
subordinate to a High Court is one over which 
the High Court has appellate jurisdiction. (King, 
C.J.and Nanavuttv, J.) Har Narain Sf.thi v. 
Bird & Co. 12 Luck. 19=8 R.O. 240=1936 O. 
L.R. 35=160 I.C. 36=1936 O.W.N. 116=A I R. 
1936 Oudh 132. 

-S. 115— Subordinate Court — Order by 

Sessions Judge under S. Ill, Bombay Municipal 
Boroughs Act—Revision to High Court — Compe¬ 
tency — Interference — Grounds. 

A Sessions Judge acting under S. Ill of the 
Bombay Municipal Boroughs Act in revision 
from a decision of the Magistrate under S. 110 of 
that Act, is a Court subordinate to the High 
Court within the meaning of S 115, C. P. Code, 
and a revision application would therefore lie to 
the High Court under S. 115, against an order 
passed by the Sessions Judge under S. Ill of the 
Municipal Boroughs Act; but such an application 
being a second application in revision, the High 
Court would not interfere unless it appears that 
there has been some grave abuse of its power by 
the Sessions Court, or the decision is manifestly 
erroneous or unjust. ( Norman , J.) Surat 
Borough Municipality v. Hamiduddin. 175 I.C. 
891=11 R.B. 6=40 Bom.L.R. 387=A.I.R. 1938 
Bom. 301. 

-S. 115—Subordinate Court—Order of 

Revenue Officer—Revision. See B. T. Act, 
S. 26-G (6). 44 C.W.N. 191. 

-S. 115 —Subordinate Court—Revenue Court 

—Orders of—If revisable by Chief Court. 

As no Court of revenue can be said to be sub¬ 
ordinate to the chief Court, in a matter in which 
no appeal lies to that Court, an order passed by 
an Assistant Collector is not revisable by the 
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under S. 110— Jurisdiction of High Court to 
entertain. 

The High Court has jurisdiction under S. 115, 
C P. Code, in a proper case to entertain an appli¬ 
cation in revision against an order in revision 
passed by the Sessions Judge under S. Ill of the 
Bombay Municipal Boroughs Act against an order 
of a Magistrate under S. 110 of that Act, but 
such applications should be very sparingly enter¬ 
tained. (Beaumont, C.J. and lVadia,J.) 1. OK- 
manya Mills, Ltd. v. Municipal Borough of 
Barsi. I.LR. (1939) Bom. 571 = 185 I C. 519= 
12 R.B. 247=41 Bom.L.R. 937=A.I.R. 1939 
Bom. 477. 

-S. 115— Technical defect — Interference — 

Order granting permission to sue in forma pau¬ 
peris. 

The High Court will not 1 e justified in inter¬ 
fering in revision with an order granting permis¬ 
sion to the plaintiff to sue in forma pauperis on 
the ground that ihe power of attorney granted by 
the plaintiff to the Mukhtar who filed the appli¬ 
cation was technically defective, when the plain¬ 
tiff has been in fact found to be a pauper. ( B/iide , 
J.) Dwarka Das v. Bibi Nand Rani. 42 P.L.R. 
227. 

-Ss. 115 and 151— United Provinces Encum¬ 
bered Estates Act—Agreement as to the forum 
for settlement of disputes—Suit as per agreement 
—Special Judge if can restrain party by injunction 
from proceeding with . 

Where the parties to a mortgage transaction 
agree that in case of disputes, suit should be 
instituted only at Bombay, there is nothing in the 
agreement which is forbidden by the United 
Provinces Encumbered Estates Act. When such 
a suit is filed and the other party applies under 
the United Provinces Encumbered Estates Act 
and obtains from the Special -fudge an order 
restraining the opposite party from proceeding 
with his suit at Bombay, the order of the Special 
Judge is not in consonanc e with the spirit of 
S. 151, C P. Code, under which he has purported 
to act and as such is revisable by the High Court 
under S. 115, C. P. Code. No Court has unres¬ 
tricted jurisdiction under S. 151, C. P. Code. 
(Thom, C.J. and Ganga Nath, J.) Govind Ram 

v. Major A U. John. 185 I.C. 
791 = 12 R.A 353=1939 A.W.R. (H.C.) 489= 
1939 RD. 372=1939 A.L.J. 675=A.I.R. 1939 
All. 668. 

-S. 115 (c)— Court-fee — Decision as to 

court-fee but affecting jurisdiction — Revision — 
Interference—Power of High Court. 

The High Court, no doubt, generally does not 
interfere with a decision in a matter of court-fee 
which is favourable to the plaintiff, when there is 
only a simple question involved as to how much 
court-fee the plaintiff shall pay. But where a 
question of jurisdiction is raised and that ex¬ 
pressly depends on a decision as to proper court- 
fee, the High Court can and will interfere in revi¬ 
sion to prevent the trial of a case by a Court 
which has no jurisdiction, when an appellate 
Court has wrongly directed that Court to assume 
a jurisdiction which it has not got. ( Wadsworth , 
J.) Syed Sabjumiah Husain v. Kalayigar Ab¬ 
dul Vahab Sab. 1940 M.W.N. 817=52 L.W. 
146=(1940) 2 M.L.J. 176. 

-S. U6—Interlocutory order—Order refu¬ 
sing commission to examine witness under O. 26» 
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Chief Court under S. 115, C. P. Code. (Zia-ul- 
Hasan, J.) Riyasat Ram Nagar v. Soember 
Singh. 181 I.C. 58=1939 O.W.N. 412=1939 
R.D. 258=11 R O 278=1939 A W.R. (C.C.) 77 
=1939 O.L.R. 239=1939 O.A. 386=A.I.R. 1939 
Oudh 177. 

— S. 115— “Subordinate Court” — Sessions 


Judge—Order under S. Ill, Bombay Municipal 
Boroughs Act in revision from Magistrate*s order 
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R. 5—Interference. See C. P. Code, O. 26, Rr. 4 
AND 5. (1938) 1 M.L.J. 769. 

S. 129— Bombay High Court Pules, R. 874 

Payment order in favour of solicitor—Execu 
tability as decree. 

S. 129, C. P. Code, expressly authorizes the 
Bombay High Court to make rules to regulate its 
own procedure in tiie exercise of its original civil 
jurisdiction. A payment order under R. 874 in 
favour of a solicitor when validly made can be 
executed as a decree. (Jai Lal,J.) Shiv Dial 
Baktawar Lal v. Kanga & Co. 162 I.C. 489=8 
R.L. 908=38 P.L R. 1101=A.I.R. 1936 Lah. 
369. 

- S. 135 (2)— Scope and object of — Reason¬ 
able time — Wide interpretation of section if 
justified. 

The plain interpretation of S. 135 (2) of C- P. 
Code is that the exemption from arrest under 
civil process is limited in point of time taken by a 
party, witness, etc., in going to or attending or in 
returning from the tribunal mentioned in the 
clause. As to what is a reasonable time, it is a 
question of fact and must depend on the circum¬ 
stances of each case. S. 135 has been enacted in 
public interest with a view to ensure smooth and 
speedy administration of justice and so cannot be 
given a wide interpretation to help a judgment- 
debtor who has deliberately managed to avoid 
execution of the decree. ( Iqbal Ahmad and 

Harries, JJ.) Achuta Nand z;. Mahabir Pra¬ 
sad 175 I C 781=11 R.A 24=1938 A.L.R. 521 • 
=1938 A.W.R. (H.C.) 317=1938 A.L.J. 500= 
A.I R. 1938 All. 356. 

-S. 136— Issue of order of attachtnent to 

Court other than District Court—Legality. 

Under S. 136, C. P. Code, the order of attach¬ 
ment is to be sent to the District Court within 
the local limits $f whose jurisdiction the property 
is situate. No District Court or a Court with the 
powers of a District Court under the Civil Pro¬ 
cedure Code has been established in the Shan 
States to which the order of attachment before 
judgment in question can be sent. Where there¬ 
fore the Court of Mandalay sent an order of 
attachment before judgment to the Court of 
Assistant Superintendent at Kalaw. 

Held, that such Court was not a District Court 
and hence the issue of order was wrong. ( Mosely , 
/.) Desraj Chanan Lal v. Ramjashar Mad:vn- 
CH\nd. 171 I.C- 806=1937 Rang L.R. 249=10 
R R. 190 =A.I.R. 1937 Rang. 367. 

.--S. 136— Scope —Warrant of arrest endorsed 

not to District Court but to Munsif of District 
where it is to be executed — Propriety—Arrest in 
pursuance of—Legality - Escape from custody of 
arresting officer—Offence—Penal Code , 5". 225-5. 

When a Court exercises the extraordinary 
powers conferred on it by S. 136 (1), C. P. Code, 
the provisions of that section must be strictly 
observed ; the warrant of arrest must be endor¬ 
sed to the District Court outside the jurisdiction 
of the issuing Court, in which the warrant is 
to be executed. If such a warrant is endorsed 
not to the District Judge, but to a Munsif in that 
District, it is defective warrant, and the persons 
arrested in execution of such a warrant cannot 
be treated as being in lawful custody for pur¬ 
poses of S. 225-B, I. P. Code. If the arrested 
person escapes from custody, he cannot be con¬ 
victed under the section. ( James and Madan, 
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ooi-iADn 0 ^^ S ,n gh d. Emperor, 171 IC 
694—10 R P. 258=4 BR 85=39 fr T T 7 _ 

Pat.L.T. 760=A.I R. 19? 7 Pat. 603 X 2 ~ 18 

c } A )T A j-t }l \ Cllbilit y—Execution proceed¬ 
ings—^ch. II—Application of. 

S. 141, C.P. Code, does not apply to applications 

for execution of a decree which are proceedings 

in the suit. It applies only to original matters in 

tne nature of suits, such as proceedings in pro- 

bate, guardianship and so forth, S. 141 cannot 

therefore be invoked to make Sch. II of the Code 

applicable to execution proceedings. ( Rangne - 

bar, J.) Narayan Ramch\ndra v. Dhondiba 

0937) Bom. 144=167 IC 

^fio*:V 38 = 38 Bom LR - 

. .. S;. Scope —Execution proceedings— 

Application by transferee of decree to be brought 
on record as transferee-decree-holder—If pro¬ 
ceeding in suit or original proceeding. See C. P. 
Code, O 26, R. 4 . 49 L.W. 549. 

-S 144. 

Appeal 

Applicability. 

Application for. 

Award of interest. 

Consequential claims. 

Construction. 

Costs. 

Court-fee. 

Decree passed by Court. 

Inherent powers of Court. 

Jurisdiction. 

Limitation. 

Mesne profits. 

Order under. 

Pre-emption suit. 

Principle of restitution. 

Refund. 

Restitution. 

Right to apply. 

Scope. 

Stranger. 

Appeal. 

S, 144 Appeal Application under on 
Original Side of High Court—Long delay-Order 
thereon — Appealability. 

A application on the Original Side of the High 
Court under S. 144, C. P Code, for restitution in 

execution proceedings made long after the suit 

has been determined and the rights of the parties 
fully settled by a final judgment is not an appli¬ 
cation in a suit at all nor is the order made on it a 
judgment. It is not a final judgment, such a 
judgment having been already delivered ; it can¬ 
not be said to be either preliminary or interlocu¬ 
tory j udgment. It is merely an order and not a 
judgment under the Letters Patent and is not 
appealable. Even if the order be regarded as a 
decree, there would be no right of appeal the 
matter being governed by the Letters Patentand 
not by C. P. Code. ( Roberts , C.J. and Braund, 

J.) Visuvasam v . Nadar Mahatana Co-opera- 

VaI' C A E i n i Ltd 178 I.C. 562=11 R.R. 

246—A.I.R. 1938 Rang. 446. 

Z o ^^Appeal—Order not strictly coming 

under S.!J4, passed under S. 151—If appealable. 

ni e , C * P * CoDE > Ss - 151 and 144. 1939 O.W.N. 
765. 

Applicability. 

- S. 144— Applicability—Decree affected by a 
subsequent decree passed in another suit. 
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S. 144, C. P. Code, applies where a decree has 
been reversed or varied upon appeal, revision or j 
by a review. Where the consequence of a decree 
has been affected by a subsequent decree passed 
in another suit, there is no variation or reversal ; 
of the earlier decree within the meaning of this 
section, and it has, therefore, no application. 

(Harries , /.) Bhawani Shankar v. Mahmud 
Ali. 168 IC. 148=1937 A L. J. 34=9 R A. 
620=1937 A L R. 301=1937 A W.R. 34=A I.R. 
1937 All. 232. 

-S. 144— Applicability—Decree for posses¬ 
sion of estate—Reversal on appeal—Execution 
—Subsequent restoration of decree of original 
Court on appeal to Privy Council—Right to 
restitution—Extent of right-Trial Court 
refusing to pass decree for future mesne Profits — 
If bars claim to future mesne profits by way of 
restitution. j 

The plaintiff sued to recover an estate as the 
son of the last holder and got a decree in the 
trial Court. His claim for mesne profits for the 
period before and after suit till date of delivery 
was, however, disallowed on the ground that no 
issues were framed on the point and that the 1 
question as to mesne profits must be deemed to 
have been given up. Both parties appealed to 
the High Court, and pending the appeal a 
receiver was appointed and he took possession. 
The original defendant having died, his widow 
was brought on the record and carried the appeal. | 
The High Court allowed the defendant’s appeal 
and dismissed the plaintiff’s suit. Pending an 
appeal against this decision to the Privy Council 
the defendant (widow) was handed over posses¬ 
sion on furnishing security. Plaintiff’s appeal to 
the Privy Council succeeded and the trial Court’s 
judgment was restored. Plaintiff executed the 
decree and obtained possession of the estate. He 
then applied for restitution, impleading as 
parties to the application, the widow (defendant) 
and the sureties who had executed the security 
bonds in the High Court. The plaintiff claimed 

(1) the restoration of the amounts drawn as 
allowances by the widow during the litigation. 

(2) restoration of the amounts wrongly appro¬ 
priated by the defendant while in possession, (3) 
return of records and the accounts from the 
receiver, and (4) for recovery from the sureties 
the amounts covered by their security bonds. 
Prayers 1 and 3 were not pressed. It was 
pleaded that S. 144, C. P. Code, did not apply, 
and that in any case no order for restitution 
could be made against the sureties. 

Held, by Wadsworth, J ., on difference of 
opinion between Burn and Stodart, JJ., (i) that 
S. 144, C. P. Code, applied in terms and that the 
plaintiff was entitled to claim restitution of any 
profits realised by the defendant’s legal represen¬ 
tative (widow) which could be called properly 
consequential upon the wrong decree unless she 
was entitled to resist the claim either by showing 
that she had a superior claim to those profits or 
by showing that the plaintiff’s claim was barred 
by reason of the failure to establish his right to 
future profits in the trial Court; (it) that the 
correct procedure was to take the position as 
stood immediately before the wrong decree and 
to award to the successful party restitution in 
the shape of any profits wrongfully received 
under the erroneous decree or as a direct conse- 
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quence thereof ; (Hi) that it was impossible to 
hold on the facts of the case that the widow 
would be entitled to appropriate the whole of the 
amounts due to her for arrears of and future 
maintenance on the basis of the provisional 
orders passed pending appeal to the High Court, 
that those orders came to an end on the termina¬ 
tion of that appeal and the plaintiff was therefore 
entitled to restitution on that basis, and on the 
basis of the position immediately before the 
wrong decree; (iv) that there was no bar to the 
plaintiff’s claim by reason of his failure to get a 
decree for future profits before the trial Court. 
The High Court having passed an erroneous 
decree as a result of which the receiver was dis¬ 
possessed and the widow was put in possession, 
the profits which accrued due to her as a result of 
this erroneous decree were not profits which 
could have been claimed in the original suit. 
(Wadsworth, Jon a difference of opinion bet¬ 
ween Burn and Stodart, JJ.) Zamindar of 
Sannokhf.midi v. Susi Iamala I’atta Maha- 
devi. 1940 M.W N. 723=52 L.W. 214=(1940) 
2 M.L.J. 47. 

-Ss. 144 and 151— Applicability—Execution 

sale—Purchase money paid to decree-holder— 
Subsequent decree holding title to property in 
third person—Refund of money to purchaser 
Order for restitution — Appeal—If falls under 

S. 144. . . . , 

S. 144, C- P. Code, is confined to cases in which 

the decree of a trial Court has been varied or 
reversed by some superior Court or by reason of 
some order passed by a superior Court. In other 
cases the order for restitution would come under 
S. 151, and is not appealable unlike an order under 
S. 144. After an execution sale was confirmed 
and the money deposited by the purchaser paid 
out to the decree-holder, a third party brought a 
suit and got a decree establishing his title to the 
property sold in execution. The auction pur¬ 
chaser applied to the Court to get back his 
money, and the Court passed an order allowing 
him to recover the amount which the decree- 
holder had drawn out. An appeal was preferred 
against this order, and the appellate Court rever¬ 
sed it. 

Held, (1) that the order of the first Court for 
restitution was one passed under S. 151, C. P. 
Code, in the exercise of inherent powers and was 
not appealable, and the order of the appellate 
Court setting aside that order was without juris¬ 
diction, the remedy of the decree-holder if 
aggrieved, being by way of revision in the High 
Court; (2) that though the order of the first 
Court was unsustainable as it stood, for the 
reason that the execution sale not having been set 
aside, the purchaser had no independent right to 
obtain a refund, the petitioner should not be 
penalised for the mistake, and that it was a case 
for allowing such an amendment to be made as 
would enable the matters in controversy to be 
properly heard and decided; and (3) that the 
order of the appellate Courts should in the in¬ 
terests of justice be set aside and the purchaser 
should be allowed to amend his application for 
refund by adding a prayer fox setting aside the 
sale and adding facts relied on for avoiding the 
bar of limitation- (Rowland, J.) Rameshawar 
Lal Thunjhunwala v. Ramcharan Irasad 
Sahu. 178 I.C. 41=11 B.P. 204=5 B.R. 49= 
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1938 P.W.N. 313=19 Pat.L.T. 111=A.I.R. 1938 
Pat. 447. 

-Ss. 144 and 151— Applicability —Ex parte 

decree for arrears of rent against tenant — Eject¬ 
ment in execution—Subsequent setting aside of 
ex parte decree — Application for restitution and 
restoration of possession — Competency—Suit 
under S. 108 (10), Oudh Rent Act. 

S. 144, C. P. Code, only applies when the origi¬ 
nal order has been reversed by a superior Court 
in appeal, revision or reference. A tenant who 
has been ejected in execution of an ex parte 
decree for arrears of rent, but who gets the ex 
Parte decree set aside and files a suit under S. 108 
(10) of the Oudh Rent Act cannot invoke S. 144, 
C. P. Code, for restoration of possession. Nor 
will the Board of Revenue interfere under S. 151, 
C. P. Code, because S. 108 (10) provides an ade¬ 
quate remedy for the tenant. (Bomford, J.M.) 
Phulbasa v. Muri.idhar. 1936 R D 563. 

-S. 144 — Applicability—Liability to restore. 

In a suit for possession of certain property, A, 
the plaintiff, got a decree against B and his usu¬ 
fructuary mortgagees. That decree being rever¬ 
sed on appeal B was given possession instead of 
mortgagees. The mortgagees in execution peti¬ 
tion filed by them claimed from B the property 
by way of restitution. 

Held, that it was A who obtained possession 
under the wrong decree and not B who was given 
possession not under the reversed lower Court’s 
decree, but under the reversing appellate Court’s 
decree, that the mortgagees misconceived their 
remedy and B was not bound to restore property. 

(Venkatasubba Rao and Cornish , //.) Anantha- 
ram Singh v. Thara Chand. 164 I.C. 379=9 R. 

M. 111=1936 M.W.N. 973=44 L.W. 265=A.I. 
R. 1936 Mad. 634. 

-S. 144— Applicability — Mortgage suit —Ex 

parte decree—Subsequent setting aside and re¬ 
trial ending in new decree—Execution taken out 
by mortgagee decree-holder prior to re-trial — 
Sale—Hew decree awardinq amount less than that 
realised by decree-holder by sale — Restitution — 
Right to—Application by mortgagee defendant — 
Limitation—Limitation Act, Art. 182 (7). 

Where an ex parte decree in a mortgage suit is 
set aside and a fresh trial is ordered, there is, 
strictly speaking, no variation or reversal of the 
decree that has been set aside. The decree made 
on re-trial is a new decree, and when the new 
decree declares that the plaintiff is only entitled 
to an amount less than what he has actually rea¬ 
lised by a sale of the mortgaged property under 
the prior ex parte decree which has been set 
aside, he is in equity bound to restore the excess 
to the defendant. Though S. 144, C P. Code, 
may not strictly apply to the case, on the equit¬ 
able principle underlying S. 144 and in pursuance 
of the inherent power of the Court, an order for 
restitution can be made by the Court. An appli¬ 
cation for restitution is in reality an application 
for execution of a decree to which Art. 182 and 
not Art. 181 of the Limitation Act is the appro¬ 
priate article. When.the new decree as in the 
case of a mortgage decree, fixes a date for pay¬ 
ment of the amount declared due, the application 
for restitution is governed by Cl. (7) of Art. 182 
of the Limitation Act; and limitation for an 
application for restitution begins to run not from 
the date when the ex parte decree is set aside, but 


DIGEST, 1936—1940 1356 

C. P. CODE (1908), S. 144. 

from the date fixed for payment in the new 
decree passed after re-trial. (Cornish, J.) Kanda- 
sami Mudai.i V. Annamalai Reddi. 167 I.C. 258 
=9 RM. 438=1936 M W.N. 1119=44 L.W. 
798=A.I.R 1937 Mad. 150=71 ML.J, 795. 

S. 144—Applicability—Order confirming 
sale set aside—Application by auction-purchaser 
for compensation for improvements. See C. P. 
Code, Ss. 151, 144 and 47. A.I.R. 1940 Lah. 59. 

--^S. 144— Applicability—Order on appeal 

setting aside sale of judgment-debtor's property. 

An order passed on appeal setting aside the sale 
of a judgment-debtor's property is a decree and. 
S. 144 is wide enough to cover such order. ( Jai 
Lai, J.) Telu v. Raja Ram. 177 I. C. 430=11 

R. L 322=40 P.LR. 692=A.I.R. 1938 Lah. 456. 
■S. 144—Applicability—Order under 0. 21, 

R-93—If falls under—\ppeal—Competency. See 
C.P. Code, S. 2 (2). 42 Bom.L.R. 367. 

--S. 144— Applicability—Party taking posses¬ 
sion of property unlawfully in pursuance of in¬ 
junction order—No delivery through Court — 
Application for restitution—If barred—Proper 
remedy — Suit. 

No application for restitution can properly lie 
where a party, taking advantage of an order of 
injunction, unlawfully takes possession of pro¬ 
perties to which he is not entitled. The proper 
remedy of the persons aggrieved by such unlaw¬ 
ful act is by way of suit and not by way of res¬ 
titution. No question of restitution arises when 
there has been no delivery of property through 
Court. (Venkataramana Row, J.) Govinda 
Chettjar v. Muniswami Chettiar. 1937 M.W. 

N. 409=45 L.W. 398=168 I.C. 926=9 R.M. 59 
=A.I.R. 1937 Mad. 315. 

-S. 144— Applicability — Pauper suit — Order 

on defendant to pay court-fees to Government — 
Reversal on appeal — Restitution—Award of inte¬ 
rest—Power of Court —5“. 151 —Discretion to 

refuse interest. 

Money paid by a defendant in a pauper suit as 
court-fees due to Government under an order of 
Court which is reversed on appeal is not money 
liable to be dealt with by way of restitution under 

S. 144 of the C. P. Code, and therefore no inte¬ 
rest can be awarded on such amount under S. 144, 

S. 151 will, however, apply to such a case; but 
that section being discretionary the Court may 
refuse to award interest in view of the particular 
circumstances of the case. (Mockett and Laksh- 
mdna Rao, JJ .) M ah alaksh mamma v. 
Ramayya. 44 L.W. 873 = 168 I.C. 717=9 R.M. 
627 (1)=A.I.R. 1937 Mad. 178=(1937) 1 M.LJ. 

21 . 

-S. 144— Applicability — Payment under 

O. 21, R. 89 to set aside Court sale—Subsequent 
reversal of decree on appeal or setting aside of 
decree in suit brought for the purpose—Claim for 
restitution by refund of amount paid — Maintaino- 
bility—Contract Act, S. 72. 

If a judgment-debtor or any other person 
bound by a decree makes a deposit under O. 21, 

R. 89, C. P. Code, to have a sale of his property 
held in execution set aside, it cannot be held that 
his claim for restitution made either under S. 144, 

C. P. Code, or under the general law, after the 
decree has been reversed in appeal or set aside in 
a suit brought for the purpose is unsustainable. 
There can be no pretence for saying that the pay¬ 
ment made by him was voluntary. It would be a 
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clear case for awarding relief to him under S. 72 
of the Contract Act. (Patanfali Sastn, J.) 
Raman Adiyoty v. Kannan Nambiar. 1940 M. 
W N 657=52 L.W. 226=A I.R. 1940 Mad. 725 

=(1940) 1 M L.J. 340. , 

-S 144 — Applicability—Property of takia 

handed over by Court to a certain person—Objec¬ 
tion by F who claimed it as Mutwalli overruled— 
F subsequently obtaining decree declaring him as 
Mutwalli—Remedy by way of restitution. 

In a dispute about takia, a person was declared 
to be a Saj jadanashin and another a Mutwalli. 
They were allowed to take over the property of 
the takia and give security for the same till the 
decision of an appeal from the order declaring 
them to be Mutwalli and Saj jadanashin. The 
Mutwalli took charge of some of the property 
and died. The Court allowed the Saj jadanashin 
to take over the remaining property in spite of 
the objections of one F who claimed to have been 
appointed as a Mutwalli. Afterwards this/ 7 ob¬ 
tained a decree declaring him to^ be a Mutwalli, 
and made an application under S. 144, C.P. Code, 
for restitution to him of the property of the takia. 

Held, that a declaratory decree to the eitect 
that a person is a Mutwalli was incapable of exe¬ 
cution and that a Mutwalli entitled to get the 
property under a declaratory decree could not 
have his remedy under S. 144, C. P. Code. ( Bhide , 
J.) Faieh Mahomed v. Sarpar Ali Shah. 161 
I.C. 444=8 R.L. 752=A.I R 1936 Lah. 48. 


•S. 144 —Applicability —Right to apply under 
—Conditions of — Decree—Setting aside in a 
different suit not between same parties — Restitu¬ 
tion-Application for — Competency. 

In order to entitle a party to apply under S. 144, 
C. P. Code, he has to show that there was a 
decree in consequence of which some party to the 
record had obtained a benefit to the detriment of 
the applicant; and, secondly, that that decree 
having been varied or reversed, the applicant is 
entitled to be restored to the position in which he 
would have been but for the decree which ulti¬ 
mately has been declared to be erroneous. It is 
also clear that the reversal or variation must be 
in the same proceedings between the parties,—it 
may be as the result of a successful appeal or an 
application for review or in any other manner 
provided by the Code—and it is also clear that 
the decree must be between the same parties and 
the reversal or modification must be in favour of 
the applicant or some one claiming under him. If 
in some other suit not connected with the suit in 
which the application for restitution is made, the 
decree under which a party has been deprived of 
property or other benefit is set aside, the section 
cannot apply. If a decree is set aside by a decree 
in a different suit between some of the parties to 
the former decree and strangers, an application 
for restitution under S. 144 will not lie. ( Rang- 
nekar, J.) Shivappa Dhondappa v. Ram- 
lingappa. 39 Bom.L R. 112=168 I.C. 810=9 R. 
B. 401=A.I.R. 1937 Bom. 173. 

•S. 144— Applicability—Sale set aside after 

, • /t . . i'_j* . .. 1 v_.i .. j » 1 . r _ 
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for mesne profits payable in consequence of that 
order cannot he made under S. 144. ( Tel: C hand 

and Abdul Rashid, J J .) Ganesh Datta v. Model 
Town Society. 185 I.C. 125—12 R.L. 268—A.I. 
R. 1939 Lah. 508. 

-S. ^-Applicability— Specific performance 

refused in trial Court but decreed on appeal— 
Execution for costs in the meanwhile— Delay in 
execution of sale deed ozoing to defendant s objec- 
tions—Compensation for if can be obtained y 
application under S. 144— Proper remedy—Refund 
of costs recovered — Limitation—Suspension 

Rule as to. . 

Pending an appeal against the dismissalI ot a 

suit for specific performance, one of the deien- 
dants realised by execution the costs awarded to 
him. The appellate Court decreed specific per¬ 
formance and directed the necessary deposits 
within a specified time and also decreed cobts 
only in case the deposit was made in time. 1 he 
deposit was so made but owing to the objections 
of the defendants which were upheld by the lower 
Court but which were ultimately rejected by the 
appellate Court the execution of the sale deed 
was considerably delayed. The plaintiff applied 
under S. 144, C. P. Code, not only for the refund 
of the costs recovered from him, but also lor 
compensation for the loss occasioned by the 
delayed execution of the sale deed. It was held 
that the use of the words ‘damages, compensation 
and mesne profits’ in S. 144, C. P. Code, indicated 

that the possession obtained under an erroneous 
decree subsequently reversed is wrongful posses¬ 
sion and hence on a reversal of the decree the 
judgment-debtor would be entitled not only to 
possession but also to mesne profits during the 
period he was kept out of possession, but that as 
the suit was for specific performance of a con¬ 
tract to sell which did not by itself create any 
interest in the property and the decree only enti¬ 
tled the decree-holder to the execution of a sale 
deed, S. 144 had no application. Further, any 
loss that might have been suffered by the plaintiff 
owing to the delay caused by the ^defendant s 
objections in the matter of the execution of the 
sale deed, could not be said to be ‘properly conse¬ 
quential’on the reversal of the decree ; it would 
be a remote and indirect loss which was outside 
the scope of S. 144, C P. Code. The remedy of 
the decree-holder if any was by way of suit and 
not by way of restitution under S. 144. That as 
regards the refund of costs recovered, the period 
during which the objections of the defendants 
were being agitated should be deducted in com¬ 
puting the period of limitation on the general 
principles of suspension of limitation applicable 
to cases where a party is prevented under certain 
circumstances from taking action in pursuance of 
his rights. ( Harries and Misra, //.) Badruddin 
Khan v. Mahyar Khan. I.L.R. (1939) All. 103 
=180 I.C. 633=11 R.A. 491=1939 A.W.R. (H. 
C.) 87=1938 A L.J. 1189=A.I.R. 1939 All. 66. 

S. 144— Applicability—Sureties. 


confirmation—Application by judgment-debtor for 
mesne profits. 

S. 144 contemplated restitution, where, and in 
so far as, a decree has been varied or reversed. 
An order of the executing Court confirming a 
sale which is afterwards set aside does not 
amount to a decree and therefore the application 


S. 144 was not intended to.apply to sureties but 
only to the parties to the suit or their represen¬ 
tatives. The surety only undertakes to return 
the property, namely, the material object and not 
the liability for safeguarding the rights of the 
owner in respect of the property. If any loss is 
caused to the owner by reason of the property not 
being returned in the condition in which it was 
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when it was taken, or i£ for any other reason the 
owner suffers damages, that has nothing to do 
wth the execution of the decree as such. (Slone, 
C.J.ani Niyogi, J .) Syed Fakir Syed Hussain 
V 'A D “ulSamadKhan. I.L R (1938) Nag. 354 
=10 R.N. 285=173 I.C. 155=A.I.R. 1938 Nag. 


S-. 144—Applicability—Tenants ejected in 
proceedings under S. 79, Agra Tenancy Act— 
Urder of ejectment cancelled—Subsequent res¬ 
toration of ejected tenants to possession See 
Ac r a Tenancy Act, Sch. IV, Group F, Serial 
No. 5. 1937 R.D. 509. 


Application for. 

--S. 144 —Application for—Order to file in 

record-room—Effect — Restitution application— 
Nature of—Course of proceedings—Applicabilitv 
of Limitation Act. 

Where on receipt of an order from the High 
Court staying all proceedings with reference to 
an application for restitution, the lower Court 
merely directed that it should be filed for the 
present in therecordroom.it is merely an ad¬ 
ministrative order and not a judicial one. It is 
in no sense a final disposal of the case. An 
application under S. 144, C. P. Code, is a miscell¬ 
aneous case and once initiated that miscellaneous 
case does not give rise to any application of the 
Limitation Act during the course of its disposal. 
As long as that remains pending, there is no ques¬ 
tion of the application of the Limitation Act to 
its proceeding. Attention of the Court that 

# * * * 7 o t h e pending application, I 

is all that is necessary and for that there can be 
no limitation. (Bennet and Verma, JJ.) Rama- 
kant Malviya v. Satya Narain. 177 I.C. 695 
= 11 R.A. 213 = 1938 A.L R. 776= 1938 AW 
R. (H.C.) 542=A.I.R. 1938 All. 552. ' * 

--Ss. 144 and 102— Application for restitu¬ 
tion relating to rent decree—Order on—Second 
appeal—B. T. Act, S. 153. 

A second appeal from an order passed on an 
application for restitution under S. 144, C. P. 
Code, relating to a rent decree, is not barred either 
by S 102, C P. Code or by S. 153, B. T. Act. 

( Edgley, J.) Satish Chandra v. Protiva Nath 
Roy. 43 C.W.N. 859=A.I.R. 1939 Cal. 612. 

——S. 144— Application under—Form of—O 21 
R. 11— Applicability. 

Application for restitution may be made in such 
manner as the nature of each case might require 
and need not follow in every case the procedure 
in O. 21, R. 11, C. P. Code. (Venkataramana Rao, 
J.) Palaniyandi Pillai v. Rasappa Pillai. 167 

I. C. 458=9 R.M. 453=45 L.W. 522=1936 M W 
N 1122=A.I.R. 1937 Mad. 173 = (1937) 2 M L* 

J. 108. • * 

-S. 144 —Application under—Nature of. 

An application under S. 144, C. P. Code, being 
in substance one made for seeking the aid of the 
Court in working out the final decree should be 
regarded as an application for execution of the 
decree passed in appeal. 7 O.W.N. 1153, Foil. 
(Srivastava and Nanavutty, JJ.) Birendra Bik- 
ram Singhs Basdeo. 12 Luck. 52=160 IC 
814=8 R 0.281 = 1936 O.W N. 262=1936 OX 
R. 109=A.I.R. 1936 Oudh 185. 

—S. 144—Application under—Nature of— 
Limitation applicable. See Limitation Act. 
Arts. 181 and 182. 71 M.L.J, 795. 
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Award of interest. 

—_ s . 144— Award of interest—Power of Court 
—Deposit by judgment-debtor on condition of 


stay of execution — Decree-holder unable to fur¬ 
nish security for withdrawing amount deposited — 
Reversal of decree in appeal—Application for 
restitution—Right to interest. 

The basis of restitution is the loss suffered by 
the judgment-debtor by reason of the wrongful 
decree and the orders resulting therefrom. A 
judgment-debtor apprehending steps in execution 
applied for stay of execution pending his appeal 
and stay was ordered on condition of his furnish- 
security for the decree amount. He found 
difficulty in furnishing security and instead depo¬ 
sited the full amount of the decree in Court 
requesting the Court to take security from the 
decree-holder before permitting him to withdraw 
the amount from Court. The Court accordingly 
made such an order ; the decree-holder was unable 
orunwdling to furnish security with the result 
that the money remained in Court and the decree 
remained stayed. Eventually the decree was 
reversed in appeal and the judgment-debtor 
applied for restitution claiming interest, on the 
amount deposited by him for the period it remain¬ 
ed in Court. 

Held, though the act of the j udgment-debtor ire 
making the deposit instead of furnishing security 
as ordered by the Court was due to his own ini¬ 
tiative, the Court having accepted the deposit and 
treated it as the basis for the stay order and 
imposing certain terms on the decree-holder, the 
order of the Court for the retention of the money 
in Courts formed part of an act of the Court 
resulting directly from the decree which had been 
held to be erroneous. Since that order in fact 
deprived the judgment-debtor of the use of the 
money, he was entitled to inierest on the amount 
from the decree-holder. (.Wadsworth, J.) Sita- 
ramayya r. Venkanna. 187 IC 30 = 12 RM 

M.W N 961=50 L.W. 432=A.IR 
1940 Mad. 15=(1939) 2 M.L.J. 509. 

Consequential claims. 


-S. 144— Consequential claims—Decision of 

Court—Reversal of decree for possession — Resti¬ 
tution—Claims to mesne profits—When to be 
made—If arises immediately on reversal of decree 
or only on decree after trial on remand of suit — 
Considerations for Court. 

Ordinarily, upon reversal of a decree for 
possession, the j udgment-debtor would be entitled 
to possession, if claimed. He would also be 
entitled to mesne profits during the period he was 
wrongfully kept out of possession. But it cannot 
always be said upon reversal of the decree unless 
it gives a clear- indication of the fact that the 
possession taken under the decree is wrongful. 
S. 144 makes a distinction between restitution 
which is properly consequential on the variation 
or reversal of the decree and restitution which is 
not. Discretion is vested in the Court to make 
an order for mesne profits which are properly 
consequential on such variation or reversal. 
There may be a reversal which does not imprint 
on the possession taken a' wrongful character 
within the meaning of ihe definition of "mesne 
profits" contained in S. 2 (12), C. P. Code. If in 
the order of reversal the character of that 
possession has been determined, then the question 
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ceases. But if it is not, and the Court remands 
the suit for the determination of that question 
afresh or further inquiry, then it would be pre¬ 
mature for the Court of restitution to make an 
order for mesne profits in the application for 
restitution, as that would amount to determining 
a question which is sub judice. S. 144 does not 
enunciate the doctrine of restitution in an 
unqualified form and does not contemplate a 
complete and unqualified restitution with all con¬ 
sequential reliefs. The Court has to regard the 
nature of the claim, the relief granted, the varia¬ 
tion introduced in appeal, and the manner in 
which the ultimate decision might affect the 
rights of the parties to the subject-matter in dis¬ 
pute. These considerations have to be borne in 
mind in exercising the discretion vested in the 
Court in determining the claim to ancillary relief 
by way of refund of costs, payment of interest, 
damages or compensation and mesne profits. 
(IV a iso o dew, J.) Ganpat Gatlu v. Navnitlal. 
187 I.C 354=12 R B. 426=41 Bom.L.R. 1204= 
A.I.R. 1940 Bom. 30. 

Construction 

-S. 144— Construction —" Any parly”—Right 

to restitution — If confined to parties in appeal 
which reversed decree or order—Party to suit in 
trial Court not impleaded in appeal—Right to 
apply — Party to suit — Recovery of costs under 
decree—Reversal of decree on appeal—Party not 
impleaded in appeal—Right to restitution. 

The expression "any party” in S. 144, C. P- 
Code, is not confined to parties in the appeal in 
which the decree has been reversed or modified. 
It includes every person against whom the decree 
appealed from was passed, though he was not a 
party to the appeal, provided the appeal is in 
effect and substance in favour of such person. 
The conditions on which restitution can be grant¬ 
ed under S. 144 are : (1) that the applicant must 
be a party to the liiigation which has terminated 
according to law; (2) that he has lost, or been 
deprived of something by reason of the decree or 
order which has been subsequently varied or 
reversed; and (3) that on the final pronounce¬ 
ment of his rights, the party applying is entitled 
to the benefit of restitution. The section does 
not in terms state or require that the applicant 
must be a party to the proceeding which has 
resulted in the original decree being reversed or 
varied ; nor d,.es it require that the final decree 
should provide for a right in him to apply for 
restitution. All that is necessary is that the final 
decree must be such that it would be inequitable 
to allow his opponent to retain what he has 
obtained from the former on the strength of a 
decree which ultimately is held to be erroneous 
or wrong. A party to the suit from whom costs 
have been recovered, is therefore entitled to apply 
for restitution on the reversal of the decree 
finally in appeal, though he himself has not been 
a party to the subsequent stages of the litigation 
in appeal. (Rangnekar, J.) Gurunath v. Ven- 
katesh. I.L R. (1937) Bom. 150=38 Bom L R 
1326=168 I.C. 629=9 R.B. 886=A.I.R. 1937 
Bom. 101. 

—-S. 144— Construction—'“Place the parties in 

the position which they would have occupied but 
for such a decree"—Meaning of. 

The words “place the parties in the position 
■winch they would have occupied but for such a 

Q. D.—86 
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decree,” in S. 144, C. P. Code, must be construed 
as meaning that the parties are to be put in the 
position which they would have occupied had it 
no* bt en that a wrong decree had been passed. 
There is nothing in the section which would 
justify the Court in holding that the claimant to 
restitution has to be given any better position 
than that which he occupied at the time when the 
w'rong decree was passed or that he must base his 
claim on the theory that he is entitled only to 
what he would have got had there been no decree 
at all and had the proceedings been pending right 
up to the time when the final decision set the 
matter at rest. (Wadsworth, J ., on a difference of 
opinion between Burn and Stodart, J J.) Zamin- 
dar of SannokhexMidi v. Susi Iamala Patta 
Mahadevi. 1940 M.W.N. 723 = 52 L.W.214= 
(1940) 2 M.L.J.47. 

Costs. 

—-S. 144—Costs—Right of party to restitu¬ 

tion of, though not impleaded in appeal. See 
S. 144 — Construction, Supra. I.L.R. (1937) 
Bom. 150. 

Court-fee. 

-S. 144 — Court-fee—Appeal against order 

under section. 

A memorandum of appeal against an order of 
restitution passed under S. 144, C. P. Code, must 
be stamped ad valorem. It does not come under 
the exempting provision of Financial Department 
Notification No. 41, dated the 19th September, 
1921, which reduces the fee chargeable on appeals 
from orders under S 47, C. P. Code. An applica¬ 
tion under S. 144 does not execute an existing 
decree, but it unexecutes a decree which had 
ceased to exist. (Baguley and Mosely.JJ.) Ma 
Htwe v. U Toke. 1938 Rang.L R. 635=179 I C. 
464=11 R.R. 319=A.I.R. 1939 Rang. 32. 

-S. 144 —Court-fee — Appeal against order 

under section. 

An appeal against an order made on an applica¬ 
tion under S. 144, C. P. Code, ought to bear an ad 
valorem court-fee. ( Henderson . J ) Birenra 
Nath v. Surendra Nath. 42 C.W.N. 152. 

- S. 144 — Court-fee - Order rejecting applica¬ 
tion for restitution—Appeal—Court-fee payable— 
Restitution proceedings—Nature of—If execution 
proceedings—Bengal Government Notification, 
No. 1872-/, dated 23rd May, \92\—Applicability. 

Restitution proceedings are not execution pro¬ 
ceedings. They are miscellaneous proceedings in 
the nature of suits, where large amounts claimed 
as damages n ight be involved. A memorandum 
of appeal from an order refusing restitution must 
be stamped w'ith ad valorem Court-fee under 
Art. 1 of the Court-Fees Act. Art. 11 of 
bch. II has no application to the case. The notifi¬ 
cation of the Bengal Government, No. 1872-J, 
dated 23rd May, 1921, providing for a court-fee 
of rupees two under Art II. Sell. II, in respect of 
appeals from orders under S, 47, C. P. Code, can¬ 
not be held to include appeals from order under 
,S. 144, C. P. Code. Even where an application 
for restitution is taken as falling under S. 151, C. 
P. Code, there is no difference as regards court- 
fee on appeal, as an order under S. 151, is not 
appealable. It is only an order under S. 144 that 
is appealable, and the appeal must be stamped 
under Sch. I, Art. 1, Court-Fees Act. (M. C. 
Ghose and Mukerjea, JJ .) Tarak Chandra Ray 
v. Panchanan Banerjee. I.L.R. (1937) 1 CaL 
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637=65 C.L.J. 165=171 I.C. 212=10 R.C. 242= 
41 C.W.N. 157=A.I.R. 1937 Cal. 152. 

Decree passed by Court. 

-Ss. 144, 47 and 151 —Decree passed by 

Court A —Purchase of judgment-debtor s property 
by decree-holder in execution at A —Sale set aside 
—Decree transferred ta Court at B —Appeal 
against order setting aside sale allozvcd — Mean¬ 
while decree executed in Court at B —Application 
by judgment-debtor for restitution in Court B— 
If lies. 

A decree was passed in the Court at A and was 
executed by the sale of the judgment-debtor’s 
property which was purchased by the decree- 
holder. Subsequently the sale in the Court at A 
was set aside and hence the decree-holder appeal¬ 
ed against the order setting aside the sale and 
simultaneously got the decree transferred to 
another Court at B and executed it there and re¬ 
alized the amount on the decree at B. His appeal 
against the order setting aside the sale in the 
Court at A was allowed and he got the sale con¬ 
firmed in his name. The judgment-debtor finding 
that he had paid the decree-holder twice over, 
once by sale of his property in the Court at A and 
again in execution in the transferee Court at B, 
applied for restitution to the Court at B alleging 
that he was entitled to restitution under Ss. 47, 
144 and 151, C. P. Code. 

Held , that the Court at B could not grant resti¬ 
tution because as soon as it executed the decree 
its purpose was finished and it no longer remain¬ 
ed an executing Court; so S. 47 was of no use. 
Again that Court not being the Court of first 
instance, proper remedy if available under S. 144 
was to the Court at A and as other remedy was 
available S. 151 could not be invoked. {Derby¬ 
shire, C.J. and Mukerjea, J.) Kishori Mohan 
Shadhui;. Kumar Brahma Niranjan Chakra- 
varty. A.I.R. 1938 Cal 554. 

-Ss. 144 and 151— Decree varied in appeal 

by compromise—Restitution—Inherent power. 

Even if a decree is varied by the appellate 
Court not after contest but by a compromise bet¬ 
ween the parties, the Court can allow compensa¬ 
tion on the principle of S. 144, C. P. Code, in the 
exercise of inherent jurisdiction. The measure 
of compensation will be the profit which the party 
in possession actually derived or could have deri¬ 
ved by exercise of due diligence from the date on 
which he should have surrendered possession 
under the compromise. (TekChand and Bhide, 
77.) Allah Jowai v. Jindan Bibi. 42 P.L.R. 
429 

-—S. 144 and Oudh Rent Act (1886), S. 108 

{9) — Ex parte ejectment—Restoration of suit by 
appellate Court—Claim for compensation — 
Proper remedy. 

Where by an ex parte decree under S.. 61 of 
the Oudh Rent Act, a defendant is ejected but 
the suit is ultimately restored by the appellate 
Court and the defendant regains possession 
under a compromise during the rehearing of the 
suit, a claim by him for compensation does not 
come within the provisions of S. 144, C. P. Code. 
There is no doubt that an application under S.144 
can lie when the original order has been varied 
or reversed by a superior Court. If varied or 
reversed by the original Court the proper remedy 
is by a regular suit under S, 108 (9) of the Rent 
Act. ( Harper , S.M. and Sathe, J.M.) Deo 


DIGEST, 1936—1940 

C. P. CODE (1908), S. 144. 

Narain v. Madan Mohan Lal. 1940 R.D. 245= 
1940 O.W.N. 506=1940 O.A. 697. 

Inherent power of Court. 

-S. 144—Inherent power of Court—Order 

holding surety liable for payment—Reversal— 
Application by surety for restitution. See C. P. 
Code S, 151— Restitution. 40 P.L.R. 289. 

Interest. 

-S. 144— Interest—Award of—Power of 

Court. 

Although ordinarily interest is a part of the 
normal relief given in restitution, it would not be 
proper to allow interest when there is no direc¬ 
tion for its payment in the order of the final 
Court of appeal. ( Milter and Roxburgh, 77.) 
Birendra Nath Basu v. Surendra Kumar Basu< 
I.L.R. (1940) 1 Cal. 486=44 C.W.N. 438=71 C. 
L.J. 127=A.I.R. 1940 Cal. 260. 

Jurisdiction. 

-S. 144— Jurisdiction—“Court of first 

instance”—Meaning of—Court which passed 
decree ceasing to have jurisdiction over area 
owing to transfer of territorial jurisdiction in 
respect of future business—Transfer not affecting 
pending cases—Decree passed in pending suit — 
Appeal—Reversal after notification—Application 
for restitution—Jurisdiction to entertain. 

The words “Court of first instance” as used in 
S. 144, C. P. Code, are used in contradistinction 
to a "Court of appeal” and mean the Court which 
passed the decree, or if that Court has ceased to 
exist, the Court to which the proceedings are 
transferred in substitution for the Court which 
passed the decree. Where, however, Government 
issues a notification redistributing the jurisdic¬ 
tion of Courts in a district and transferring 
certain areas from one Court to another in 
respect of “future business” and the notification 
expressly provides that it should not affect suits 
or cases pending in the Court, at the time, an 
application for restitution arising out of a suit 
which was pending in one Court at the time of 
the notification must be presented to that Court 
and that Court only, because when that Court still 
exists, and the suit giving rise to the application 
has not been transferred to any other Court, the 
Court which passed the decree is the only Court, 
and the proper Court, which can entertain the 
application, being the “ Court of first instance” 
within the meaning of S. 144, C. P- Code. An 
application for restitution is not “future busi¬ 
ness” contemplated by the notification, though the 
cause of action for the application might arise 
only after the Notification. (Harries and Rachh- 
pal Singh, 77.) Skinner v Skinner. I.L.R. 
(1937) All. 670=1937 A.W.R 510=1937 A.L.J. 
588=1937 A.L.R. 713=170 I.C. 706=10 R.A. 
515=A.I.R. 1937 All 515. 

-S. 144—Jurisdiction—Objection to juris¬ 
diction on the ground that Court which passed 
decree in suit alone has exclusive jurisdiction 
—Omission to raise at earlv stage—If fatal. See 
C. P Code, S. 21. 1937 A.W.R. 510. 

Limitation. 

-S. 144— Limitation — Application for resti¬ 
tution— If one in execution — Limitation-—Start¬ 
ing point. See Limitation Act. Art. 182. 41 
Bom.L.R. 1204. 

.-S. 144— Limitation—Commencement of — 

Application under—Nature of—“IVhere and tn so 
far as a decree is varied or reversed —Meaning 
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of—Application for mesne profits by successful 

party—Starting point of limitation. 

An application under S. 144, C. P. Code, is not 
an application for execution and is governed for 
purposes of limitation by Art. 181 of the Limita¬ 
tion Act; and time runs from the date of the 
decree of the appellate Court when the first 
Court’s order was “reversed” and the right to 
apply for restitution accrued. But where the 
application is for the recovery of mesne profits 
time does not begin to run till possession has been 
restored to the successful party. The words 
"where and in so far as a decree is varied or 
reversed” in S. 144 must be construed as meaning 
where the decree is reversed either temporarily 
or finally. ( Darling , S.M. and Bomford, J.M.) 
Kadir Bux v. Behari. 1937 R.D. 21. 

——S. 144—Limitation—Restitution—Applica¬ 
tion for, in consequence of order of His Majesty 
in Council. See Limitation Act, Arts. 181 and 
183. 44 C.W.N. 438=71 C.LJ. 127. 

- S. 144—Limitation—Suspension—Principles 

f overning. See C. P. Code, S. 144— Applicability. 
938 A.L .J. 1189=A.I.R. 1939 All. 66. 

-S. 144—Limitation—Tenant ejected but 

restored to possession on appeal or revision— 
Application for mesne profits for period of dis¬ 
possession—Limitation — Starting point. See 
Limitation Act, Art. 181. 1938 K.D. 182=1938 
A.W.R. (B.R.) 113. 

Mesne profits. 

-S. 144— Mesne profits — Landlord taking 

possession of tenanted land in execution of decree 
in ejectment—Decree subsequently reversed — 
Mesne profits payable to tenant—Assessment of — 
Landlord's right to deduction of rent. 

When a landlord has taken possession of the 
tenanted land in execution of a decree in eject¬ 
ment against his tenant, and the decree is sub¬ 
sequently reversed, the landlord must pay to the 
tenant by way of mesne profits under S. 144, C. P. 
Code., the amount of rents and profits which he 
could have, with due diligence, realised from the 
sub-tenants on the land in suit during the period 
that he was in possession. He is, however, 
entitled to claim by way of deduction the rent 
payable to himself by the tenant during that 
period. (S. K. Ghose and R. C. Mitter, JJ.) P. C. 
Tagore v. Mathura Kanta Das. 173 I.C. 391 = 
10 R.C. 512=41 C.W.N. 1015=A.I.R. 1937 Cal. 
478. 

-S. 144—Mesne profits—Right to, by way of 

restitution—Sale of property on wrong date. See 
Scope, infra. A.I.R. 1937 Mad. 694. 

Order under. 

-Ss. 144 and 151— Order under — Appeal — 

Revis on. 

In a proceeding started under S. 144, C. P. 
Code, the Court held that S. 144 did not apply but 
granted relief under S. 144 read with S. 151. 

Held, that the Court having decided the rights 
of the parties and in effect given a decre which 
was capable of execution, the order was appeal- 
able. though it was styled as falling under S. 144 
or S. 151 or under both Ss. 144 and 151 No 
application in revision lay againt such order. 
(Manohar Lall, J.) Jaganrath Das v. Srikant 
Missir. 19 Pat.L.T. 118=1938 P.W.N. 310. 

Pre-emption suit. ' 

-t——S. 144— Pre-emption suit — Order permitting 
■creditors of pre-emplor to withdraw deposit in 
Court — Reversal—'Liability to refund. 
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Where the creditors of the pre-emptors were 
parties to an order permitting them to withdraw 
amount deposited in Court, when that order is 
reversed, are in justice and equity liable to make 
restitution and refund the amount withdrawn by 
them. They cannot resist restitution on the plea 
that they were not parties to the pre-emption suit, 
for the word 'parties' in S. 144, C P. Code, must 
be taken to include their representatives and 
further representative does not mean only a 
party’s legal representative but means his repre¬ 
sentative in interest. ( Thomas, C J and Zia-ul- 
Hasan, J.) Badri Das v. Raja Birendra Bikram 
Singh 14 Luck. 106 = 175 I.C. 169 = 1938 O A. 
461=1938 O.L.R. 276=10 R.O. 313 = 1938 A.W. 

R. (C.C.) 61 = 1938 O.W.N. 722=1938 R.D. 708 
=A.I.R. 1938 Oudh 169. 

Principle of restitution. 

-S. 144 —Principle of restitution. 

The power of a Court to direct restitution is 
inherent in the Court itself. It rests on the 
principle that a Court of justice is under a duty 
to repair the injury done to a party by its Act. 
The right of a party to have restitution and the 
duty of the Court to give him restitution do not 
rest on the provisions of S. 144 of the Code. 

! which defines the procedure only in one class of 
cases requiring restitution by enacting that the 
application for restitution is to be made in the 
Court of first instance. The other part of the 
section gives the measure of restitution and 
empowers that Court to determine the form and 
amount of restitution. ( Mitter and Roxburgh, 
JJ.) Birfndrj Nath Basu v. Surendra Kumar 
Basu. I.L.R. (1940) 1 Cal. 486=44 C.W.N. 438 
=71 C.L.J. 127=A.I.R. 1940 Cal. 260. 

Refund. 

-S. 144— Refund—Right of auction-purcha¬ 
ser. 

The right of the auction-purchaser to a refund 
of the money paid by him arises both under 

S. 144, CP. Code, and also on principles of equity 
and justice and if the case does not come under 
S- 144, the Court can exercise its inherent juris¬ 
diction to direct a refund of the money to the 
auction purchaser. (Jai Lai, J.) Kanbir Sen z;. 
Mohammad Din. 166 I.C. 381=9 R.L. 362=A. 
I.R. 1936 Lah. 497. 

Restitution. 

-Ss. 144 and 151— Restitution—Decree not 

reversed or varied—Court cannot grant restitu¬ 
tion. 

Where a decree has not been varied or reversed 
a Court has no power to grant restitution under 
S. 144, C. P. Code, or under its inherent powers 
under S. 151. {Bose, J.) Narayan v. Mst. 
Radhabai. 169 I.C 311=9 R.N. 319=I.L.R. 
1937 Nag. 153=A I.R. 1937 Nag. 151. 

--Ss. 144 and 145— Restitution—Joint and 

several decree against two defendants—Appeal by 
both—Stay of execution—Deposit of decree 
amount by one—Amount drawn out by plaintiff on 
execution of surety bond by sureties—Bond reci¬ 
ting that “if the defendants succeed in the appeal" 
they would be liable for the amount — Construc¬ 
tion—Appeal successful as regards one defendant 
only—-Right of latter to restitution—Liability of 
sureties, if arises — Undertaking—If to both defen¬ 
dants jointly. 

Appellant, who was the second defendant, was 
I sued along with his mother-in-law, the 1st defen- 
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dant, for conversion of certain article, and a 
decree was made against them fixing them with 
a joint and several liability. They appealed, and 
applied for stay of execution pending appeal. The 
Court ordered them to deposit the decree amount 
in Court. The appellant paid the amount into 
Court. The plaintiff was directed to take it out 
on furnishing security for the amount. The 1st 
and 2nd respondents became sureties for the 
plaintiff and executed a surety bond for the 
amount which recited that 'the defendants de¬ 
posited the said amount in Court, and that if 
the defendants should succeed in the appeal, we 
agree that the said amount may be recovered, 
etc.” The appellant, 2nd defendant alone succeed¬ 
ed in the appeal, the decree against h*m being set 

aside, but the decree against the 1st defendant 
was confirmed. Appellant then applied for lesti- 
tution, under S. 144, C. P. Code, of the money he 
had paid into Court, both against the plaintiff and 
against the sureties under the surety bond. 

Held, (1) that the appellant was entitled to res¬ 
titution of the money from the plaintiff; (2) that 
the surety bond must be construed as an under¬ 
taking by the obligors to the obligees jointly, and 
that the liability of the sureties was conditioned 
upon the " defendant ”, i.e., both of them, succeed¬ 
ing in the appeal, and that as only one of the 
defendants had succeeded, the appellant was not 
entitled to restitution as against the sureties by 
enforcement of their bond against them, because 
the sureties could not, upon the language of the 
bond, be held to have undertaken a liability except 
upon the condition that the appeal of both the 
defendants succeeded. (Cornish, J) Vf.erasa- 
ling am v. Subbar ayudu. 166 I.C. 890=9 R.M. 
406=44 L.W. 838=A.IR. 1937 Mad. 229. 

-S. 144— Restitution—Right to—Realisation 

from surety—Refund on reversal if can be order¬ 
ed when surety is not a party. 

Where the security, furnished by a surety in the 
matter of the result of a pending appeal, was 
after the dismissal of the appeal sold and the 
money realised by the decree holder and the 
decree was subsequently reversed by the High 
Court, an application under S. 144, C. P. Code, by 
the original juggment-debtor for refund of the 
amount realised could not be ordered in the 
absence of the surety concerned whose property 
was sold. (Davies, I CS.) Hal Kishan v. Ale 
Rasul Alf Khan. 1938 A.M L J. 127. 

-Ss 144, 151 and 47— Restitution in a case 

not falling under S. 144— Relief — Basis-Execu¬ 
tion and realisation pending appeal—Remand on 
appeal—Decree for smaller amount on remand — 
Application for refund of excess recovered— 
Limitation—Starting point 

Restitution in a case not strictly falling within 
the terms of S. 144, C. P. Code, should be made 
upon the equitable principle underlying S. 144 and 
in exercise of the inherent power of the Court to 
prevent abuse of its process. A decree passed 
against a defendant was set aside in appeal pre¬ 
ferred by him and the case was remanded for 
trial on 23rd November, 1931. In the meantime, 
plaintiff applied for execution of the decree and 
the defendant deposited a certain amount which 
was subsequently withdrawn by the plaintiff. On 
remand, the Court passed a decree on 25th March, 
1933, for an amount lesser than what defendant 
had deposited. So, on 16th March, 1936, .defen- 
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dant applied for refund of so much of the amount 
as was received by the plaintiff in excess of what 
was due to him under the fresh decree. 

Held, that although S. 144 did not in terms 
apply. Court could grant refund upon the princi¬ 
ple of S. 144 under its inherent powers. 

Held, further, that defendant’s application was 
in time as the right to claim refund accrued to 
him only when the fresh decree was passed after 
remand and not from the order of appellate Court 
remanding the suit. 

Held also, that S. 47 also applied to the facts of 
the case, as the defendant was claiming only the 
surplus left after satisfying the decree and as 
such the matter related to execution, discharge 
and satisfaction of the decree. (Niyogi, J.) W. 
K. Pandit v. S. R. Pandit. I.LR. (1939) Nag-. 
492=182 I.C. 66=11 R.N. 497=1939 N.L.J. 193 
=A I.R. 1939 Nag 101. 

Revision. 

--S. 144—Revision—Order rejecting applica¬ 
tion under—Competency. See C. P. Code. Ss. 2 
(2), 115 and 144. A I.R. 1936 Cal. 812. 

Right to apply. 

-S. 144 —Right to apply—Preliminary mort¬ 
gage decree — Amendment — Revision—Final decree 
during pendency of—Possession obtained — 
Amendment set aside—Application under S. 144, 
C. P Code, if competent. 

Where a revision has been preferred against the 
amendment of a preliminary decree in a suit for 
foreclosure and during its pendency a final decree 
in terms of the amended preliminary decree is 
passed and possession obtained in execution there¬ 
of, and subsequently the revision is allowed and 
the amendment set aside, it is competent to the 
judgment-debtor to apply under S. 144, C. P. 
Code, for restitution. (Collister and Bajpai, //.) 
Gobind Behari v. Shujaat-Mand Khan. I L R. 
(1938) All. 494=176 I.C. 81 = 1938 A.L R. 537= 

11 R.A. 29=1938 A.L.J. 477=1938 A.W.R. (H. 
C.) 304=A.I.R. 1938 All. 364. 

Sale. 

-S. 144— Sale in execution of ex parte decree 

— Judgment-debtor setting \t aside by deposit 
under O 21, R. 8°—Ex parte decree also after¬ 
wards set aside — Judgment-debtor's right to re¬ 
fund of compensation deposited for auction 
purchaser. 

If a judgment-debtor against whom an ex parte 
decree was passed chooses to set aside the sale 
held in execution of that decree by making the 
necessary deposit under O 21, R. 82, C. P. Code, 
and afterwards the ex parte decree also is set 
aside, the judgment debtor would not be entitled 
to claim a refund of the amount which he had de¬ 
posited as the auction-purchaser’s compensation. 
Such a deposit is not made by him directly in 
connection with the decree which has been passed 
against him but is made in order that he may 
obtain a special privilege w hich the law provides- 
This being the case, he is not entitled to a refund 
of such compensation money as a benefit by way 
of restitution within the meaning of S. 144, C. P. 
Code (Edgley, J.) Gorakhyanath v. Narayast 
Chandra. 43 C.W.N. 104. 

Scope. 

-S. 144— Scope. . 

S. 144, C. P. Code, contemplates a case in which 
the decree, or it may be, the order, of a trial 
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•Court has been put in execution and the decree or 
order has afterwards been varied or reversed in 
appeal. Restitution sought under S. 144 must be 
in respect of the decree which has been reversed 
or varied. ( Zia-ul-Hasan . C.J. and Srivastava, J.) 
Brij Mohan Singh v. Rameshar Singh. 183 I. 
C. 709=12 R.O. 58=1939 A.W.R. (C.C.) 127= 
1939 O.W.N. 765 = 1939 O.A. 636=1939 O.L.R. 
544=A.I.R. 1939 Oudh 273. 

-Ss. 144 and 151— Scope—Decree against 

Hindu father and sons based on compromise— 
Sale of family properly in execution—Purchase 
by decree-holder—Full satisfaction of decree en¬ 
tered—Subsequent suit by sons to declare com¬ 
promise decree not binding on them—Decree relea¬ 
sing half share in property—Decree and sale re¬ 
maining as a whole—Application by decree-holder 
for compensation—Maintainability. 

In execution of a compromise decree against a 
Hindu father and his sons,joint family property of 
the father and sons, was put up for sale and pur¬ 
chased by the decree-holder, the sale was duly 
confirmed and full satisfaction of the decree enter¬ 
ed. The minor sons then commenced an action 
claiming that the compromise decree was not 
binding on them and succeeded in it with the 
result that their share in the property, amounting 
to eight annas interest was released, though the 
decree stood against the father as a joint and 
several decree and the sale, which itself was not 
affected, stood as a whole. The decree-holder 
then made an application for compensation to the 
extent of half the amount purchased by him 
under S. 151, C P. Code. He had previously 
applied for execution of the decree, but that was 
refused on the ground that he could not take out 
■execution of the decree which had already been 
satisfied. 

Held, (l) that an auction purchaser at an exe¬ 
cution sale must abide by his bargain, that the 
Court selling the property would not guarantee 
the title, and the maxim caveat emptor applied ; 

(2) that the fact that the sons brought an action 
for declaration of the invalidity of the decree as 
against them did not affect the principle of caveat 
emptor, and that the case had to be considered 
as if there was no decree at all against the sons ; 

(3) that restitution on the analogy of S. 144, C 
P. Code, could, if at all, be claimed only against 
the sons and not against the father and that on no 
principle was the decree-holder entitled to com¬ 
pensation against the father judgment-debtor 
under S. 151, C. P. Code. ( Wort and Varma, 
JJ.) Phulchand Ram Marwari v. Naurangi 
Lal Marwari 172 I.C. 225=16 Pat. 729=10 
R.P. 320=1937 P W.N. 836=18 Pat.L.T. 826= 
A.I.R 1937 Pat 647. 

-S. 144— Scope of — Decree entitling party to 

take charge of institution—Execution—Posses¬ 
sion of building in which institution is located 
also tiken under colour of decree—Reversal of 
decree—Duty to restore possession of building— 
Plea that building was taken possession of by 
force or otherzvise—If open. 

A party taking possession of any thing under 
colour of his decree is bound to make restitution 
•of everything that he takes possession under 
colour of the decree on reversal of that decree. 
"Where a party entitled under his decree to hold 
charge of an institution, also takes possession of 
*he building in which the institution is located 


C.P. CODE (1908), S. 144. 

under colour of the decree, such possession natu¬ 
rally and necessarily following the taking of 
charge, he is under an obligation to restore 
possession of the building, or reversal of the 
decree, to the persons who were admittedly in 
possession at the time the suit was instituted. He 
cannot be allowed to plead that he took possession 
only of the institution under the decree, and that 
he took possession of the building by force or 
otherwise and thus resist restitution. The object 
and purpose of S. 144, C. P. Code, is that the par¬ 
ties shall be restored to the position which they 
originally occupied. (Collister, J .) Akya Prati- 
nidhi Saijha V. ChHOTTIiY I.al. 171 I.C. 709 = 
10 R A. 305=1937 A.W R 912=1937 A L J. 
1107=1937 A.L R. 878=A.I R. 1937 Ail. 728. 

-S. 144— Scope — Money due under decree — 

Payment to vakil of party—Subsequent reversal 
of decree—Application for restitution against 
party — Maintainability—Payment to vakil not 
certified to Court—If bar to restitution. 

Where money due to a party under a decree is 
paid to his vakil whose vakalat implies a power 
to receive money out of Court on his client’s be- 
halt that is sufficient to support an application by 
the opposite party on reversal of the decree to 
apply for restitution against the party to whose 
vakil the money was paid. S. 144 of the C. P. 
Code is sufficiently wide to cover such a case. 
The fact that payment to the vakil is not certified 
to the Court will not defeat the application for 
restitution. ( Burn and Stodart, JJ.) Hanij- 
manthappa v Goolappa. 179 I C. 994=11 R.M. 
646=1939 M.W.N. 736 (2)=48 L.W. 945=A I. 
R. 1939 Mad 176. 

-Ss. 144 and 151— Scope — Restitution — 

Powers of Court—Sale of property on wrong date 
—Setting aside — Restitution—Power to azvard 
mesne profits by way of restitution. 

The rule that a bona fide purchaser at a sale 
held under a Court’s decree or order which is 
subsequently reversed is not affected by the re¬ 
versal and the remedy by way of restitution does 
not lie against him, has no application to cases 
where through a mistake or material irregularity 
of the Court the property has been sold, such as 
when one property has been attached and another 
has been sold or where the property is sold on the 
one date whereas it ought to have been sold on 
another date. In such cases restitution is ordered 
not strictly under S. 144 but under the inherent 
powers of the Court under S. 151, C. P. Code; in 
ordering restitution of the property under S 151, 
C- P. Code, it is open to the Court to grant res- 
a ^ so P f ofits of the said property. 

If the Court has jurisdiction to grant restitution, 
there is no reason why the restitution should be 
I.mued to the property aW and the judgment- 
debtor denied the restitution of the profits which 
he has been deprived of. A sale was set aside on 
an application by the Judgment-debtor on the 
ground of material irregulariiy committed by the 
Court se ling the property on the old date fixed 
instead of the date to which it was postponed. 
The judgment-debtor filed an application for res¬ 
titution by re-delivery of possession and mesne 
profits of the property from the auction-purcha¬ 
ser. 

Held, that that judgment-debtor was entitled to 
mesne profits for the period during which he was 
out of possession of the property. ( Venkatara-^ 
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mana Rao, J.) Radha Bai v. Jagannadha 
Naidu. 169 I.C. 783=10 R M. 113=1937 M.W. 
N. 342=A.I R. 1937 Mad. 694. 

-Ss. 144 and 151— Scope—Suit for declara¬ 
tion of title—Property in custody of Court 
Plaintiff given possession for harvesting crops— 
Undertaking to pay value of crops whenever 
called upon—Decree ultimately in favour of 

defendants—Application by latter for mesne pro¬ 
fits during suit and appeal-Power to order res- 

* ^Pending a suit for declaration of title to land 
and for an injunction or in the alternative for 
possession, the parties agreed not to enter on the 
suit property which was in custodia legis. The 
Court gave the property over to the plaintiff for 
specific purposes subject to the control o the 
Court for raising and harvesting crops, t Jain- 
tiff undertook to the Court to pay the Court the 
value of the crops raised whenever ordered by 
the Court to do so. The suit ended in the trial 
Court in a decree in the plaintiff’s favour and he 
was found to be in possession, but on appeal the 
defendants were found to have title. The latter 
then applied to the Court for mesne profits by 
way of restitution during the period of the suit 

and of the appeal. 

Held, that the plaintiff having put himself tinder 
the direction of the Court could not be heard to 
say that the Court had no power to make orders 
for the disposal of the money which he under¬ 
took to pay ; and though S. 144, C. P. Code, was 
not strictly applicable to the case the Court was 
under S. 151, entitled to make such orders as 
were just and proper for the disposal of the pro¬ 
fits enjoyed by the plaintiff under the orders of 
the Court during the suit and the appeal. (IVads- 
'wnrth. J ) Ramireddt v. Satyam. 167 I.C. 356 
3rM 446=1936 M.W.N. 503=43 L.W. 773 
—A.I.R. 1936 Mad. 636. 

Strangers. • 

S. 144— Strangers — Restitution -Principles 


Q f _ Power of Court under inherent jurisdiction 

—Payment made to wrong person—Duty to order 

restitution. 

One of the first and highest duties of all Courts 
is to take care that the act of the Court does no 
injury to any of the suitors. This statement of 
the law is general enough to cover a case where 
the executing Court has been made to take a 
wrong step by an erroneous decision passed by 
another Court. The non-applicability of S. 144 
would not prevent a Court from granting restitu¬ 
tion in the exercise of its inherent powers. 
Where a Court has wrongly paid the money to a 
person not entitled thereto, it has not only the 
power but it is also its duty to recover it from 
him. A brought a suit against B for possession 
of property and mesne profits for one particular 
year. Receiver was appointed in the suit who 
collected profits for the year pending the suit and 
deposited them in Court. A claimed those profits 
but Court refused to grant the relief because A 
had not claimed future profits. A appealed. 
During the pendency of the appeal one C also ob¬ 
tained a decree against B and attached the deposit 
in Court, and was given over the money that was 
in Court deposit. Ultimately A succeeded in his 
appeal after contest with B and claimed restitu¬ 
tion from Ct C contended that as he was not a 


party to the appeal by A, any order passed on the 
appeal was not binding on him. 

Held, that the claim of C to the deposit was in 
the right of B and as the order passed in appeal 
was passed after active contest between B and A, 
C must take the deposit subject to the decision of 
the appeal. As the order in appeal negatived the 
title of B, C also lost his title and was bound to 
make restitution to A. (Venkataramana Rao, J.f 
Ratnaji Chandanmai.l v. Ramakrishnayya. 
167 I.C. 67=9 R.M. 417=1936 M.W.N. 1199= 
A.I.R. 1937 Mad. 95. 

—;—S. 144— Successive applications — Maintaina¬ 
bility—Application after reversal of decree on 
appeal—Grant of—Subsequent reversal of appel¬ 
late decision—Appellate decision restored on 
Letters Patent Appeal—Fresh application for 
restitution—If lies. 

In a suit by A for recovery of an annuity, a 
decree was passed in his favour and a property 
was put to sale, A himself being the purchaser. 
B who had purchased the property pending the 
suit made an application under 0.21, R. 89 and 
the sale was set aside. The decree in favour of 
A was reversed on appeal by the District Judge. 
Consequently B made an application for restitu¬ 
tion of the amount deposited by him and the 
application was granted. A preferred an appeal 
against the decision of the District Judge and the 
decision was reversed, but on Letters Patent 
appeal the decree of the District Judge was res¬ 
tored B therefore made a second application 
for restitution of the amount deposited. The 
trial Court dismissed the application on the 
ground that there was already an order for 
restitution and B ought to have made an applica¬ 
tion for execution. On appeal, 

Held, that the decision was wrong. The first 
application for restitution was filed by virtue of 
the decision of the District Judge. That decision 
was upset in appeal. Therefore B • could not 
maintain the first application which had become 
infructuous. Till the decision in Letters Patent 
appeal B could not have applied for restitution. 
Therefore the second application for restitution 
after decision in the Letters Patent appeal was 
sustainable. (Venkataramana Rao, J .) Palani- 
yandi Pillai v Rasappa Pillai. 167 I.C. 458= 

9 R M. 453=1936 M.W.N. 1122=45 L.W. 522= 
A.I.R. 1937 Mad. 173=(1937) 2 M.L.J. 108. 

-S. 145— Applicability — Bond under O. 32* 

R 6 -Enforcement—Mode of — Suit—Maintaina¬ 
bility. 

A bond given to the Judge of a Court in pur¬ 
suance of an order of the Court under O. 32, R. 6,. 
C. P. Code, must be enforced by a suit upon the 
bond- Such a bond is not enforceable by execu¬ 
tion in the manner provided by S 145, C P. Code. 
A suit is the proper means of enforcing it.. 

(Cornish , J.) Satyam v. Satyanarayana. 167 
I.C. 692 (2)=9 R M 473=1936 M.W.N. 1127= 
44 L.W. 621=A.I.R. 1936 Mad. 953=71 M.L.J. 
675. 

-S. 145 and O. 38, R. 5 —Attachment before 

judgment—Surety — Bond undertaking to pay 
amount under decree that may be passed — ff}l~ 
legal—Liability of surety—Objection to validity 
of bond—If competent. 

O. 38, R. 5 no doubt contemplates security for 
the production in Court of the property sought 
to be attached before judgment or its value at a. 
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future time when called upon and the amount of 
the security demanded should ordinarily be com¬ 
mensurate with the value of the property sought 
to be attached, and not the decretal amount. But 
the object of the legislature for providing for 
attachments before judgment was to secure the 
prospective decree-holder in matter of realisation 
of the money that might be eventually found by 
the Court to be due to him. Where, therefore, a 
Court makes a demand for and takes security for 
the prospective decretal amount, at most it is 
only an irregular manner of the exercise of its 
jurisdiction. But the surety who has executed 
the surety bond in that form cannot raise the ob¬ 
jection to the bond in the course of execution 
proceedings started against him under the provi¬ 
sions of S. 145 of the Code. ( R. C. Mitter, J .) 
Amulya Katan v. Prosad Chandrakar. 162 I. 
C. 619=8 R.C. 614=40 C.W.N. 657=A.I.R. 
1936 Cal. 143. 

-S. 145— Bond, by custodian of attached 

goods—Undertaking to deliver on Court's order — 
Bona fide delivery without Court's order — Liabi¬ 
lity to pay compensation. 

Where after attachment the goods are deliver¬ 
ed to a custodian in pursuance of an order of 
Court for safe custody on his executing a bond 
undertaking to produce the goods in Court when 
required or to deliver them to judgment-debtor 
if so ordered and binds himself to pay compensa¬ 
tion on his failure to discharge the liability under 
the bond, such custodian is liable to pay compen¬ 
sation if without the orders of Court he delivers 
the goods of others although he bona fide be¬ 
lieved such others to be entitled to the goods as 
their claims to such goods had been allowed in 
execution proceedings. (R. C. Mitter and 
Khundkar, JJ.) Gurmukh Rai Ghanasyamdas 
v. E. F. Lawson. 182 I.C. 865=12 R C H4=A. 
I.R. 1939 Cal. 316. 

-S. 145, O. 21, R. 43 and O. 21-A (Cal.), 

R. 3— Custodian to whom goods are delivered by 
attaching officer on Court's order—If a surety. 

A surety is one who takes upon himself, and 
guarantees the performance of an obligation 
which rests primarily upon another. His obliga¬ 
tion is an accessory one. S. 145 has no applica¬ 
tion unless the person sought to be proceeded 
against has taken upon himself the liability of 
another. It need not be the liability of either the 
judgment-debtor or the decree-holder but it may 
be the liability of an officer of the Court charged 
with the conduct of the execution proceedings. 
It is however essential that he should have 
undertaken to discharge another’s obligations. 
When an officer of the Court seizes the goods 
under O. 21, R. 43 the attachment is complete, and 
at once an obligation on that officer is imposed by 
law. This obligation means that he must keep it 
safe and produce it in Court for being made 
available for sale. When the attaching officer 
exercises his discretion under R. 3 of O. 21-A 
and leaves the property in the custody of a 
custodian, the latter undertakes to perform the 
duty ( i.e ., to produce the attached goods in 
Court) which the law had cast upon the Court’s 
officer who had attached the goods. The obliga¬ 
tion of the custodian is in such a case not an 
original but an accessory one. But where in leav¬ 
ing the goods in the custody of such person the 
attaching officer does not exercise his discretion 


but acts upon an order of the Court directing the 
goods to be delivered to such person on his fur¬ 
nishing security and the goods are so delivered in 
pursuance of the said order, the normal liability 
of the attaching officer to keep safe the attached 
goods and to produce them in Court is discharg¬ 
ed and the responsibility is transferred from his 
shoulders to that of the custodian whose liability 
under the bond cannot be regarded as an acces¬ 
sory one. in such circumstances the custodian is 
not a surety and S. 145 has therefore no applica¬ 
tion. (R. C. Mitter and Khundkar, JJ.) Gur¬ 
mukh Rai Ghanasyamdas v. E. E. Lawson. 182 
I.C. 865=12 R. C. 114= A.I.R. 1939 Cal. 316. 

S. 145 Decree against judgment-debtor — 
Execution against surety. 

A decree against the judgment-debtor can be 
executed against his surety who has, by means of 
a statement made before the Court, undertaken 
to satisfy the liability of the judgment-debtor. 
It does not matter that the name of the surety is 
not mentioned in the decree. (Jai Lai, J.) 
Parkash Chand Mahajan v. Mahan Theatres, 
Ltd. 164 I.C. 281=9 R.L. 98=38 P.L.R. 623= 
A.I.R. 1936 Lah. 463. 


S- 145 Execution against surety—Notice 
to surety—Necessity of. 

.There must be notice to the surety of some 
kind before his property can be attached in exe¬ 
cution of the decree, attachment of the surety's 
property without notice being ultra vires. It is 
immaterial however whether such notice is given 
by the Court which passed the decree or the 
Court to which it is sent for execution. (Add t- 
son, J .) Sheikh Rahim-ud-din v. Murli Dhar 

I. L R. 1938 Lah 624=177 I C. 379=11 R.L. 372 
=40 P.L.R. 530=A.I.R. 1938 Lah. 593. 

-- S. 145— Father's liability as surety — Son's 

interest—If can be proceeded against. 

S. 145 permits the execution of a decree (pass¬ 
ed against a stranger) against the surety as 
though it were a decree passed against the surety. 
It may be that he is a party onlv for a limited 
purpose. Hence where a father has become 
liable as surety f'r a decree passed against a 
stranger, the interest of surety’s sons can be 
taken in execution of the decree. The fact that 
the decree-holder has power to sue the surety 
c S i5? 1 taking recourse to execution under 
?• 145 does not preclude the decree-holder seek¬ 
ing a shorter and less expensive remedy of exe¬ 
cution under S. 145. (Stone. C.J. and Puranik, 

J. ) PAN DURA NCG A DIB A KuNIU V. ABDUL HUSSAIN 

Q?n-in°S R iv - ( * 939 > Na &- 536=173 I.C. 
950—10 R.N. 333=A.I.R. 1938 Nag. 148. 

~ 7®* *^5 -—Liability of surety—Compromise 

of suit under O. 21, R. 63—Default in payment 
undertaken by plaintiff—Execution of decree 
against him—If open. 

Where a suit under 0. 21, R. 63 is compromised 
and the plaintiff defaults in making the payment 
undertaken by him, it is certainly open to the 
decree-holder to take out execution against such 
a plaintiff also ; for his position is that of a surety 
who by virtue of the compromise became liable 
for the payment of the decree amount ( Rachh - 
pal Singh and Ismail, JJ.) Raj Bahadur v. 
Sohan Pal Munna Lal. 184 I.C. 815=1939 A. 
W.R. (H.C.) 462=1939 A.L.J. 801=A.I.R. 
1939 All. 517. 
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-S. 145 —Notice of attachment in writing — 

Jf necessary 

S. 145, C- P Code, does not lay down that the 
notice of attachment should be in writing. All 
that is necessary under the law is that before 
the attachment actually takes place, the surety 
should have notice of the order directing attach¬ 
ment, the object being that he may be able to 
raDe objections, if any, to the validity of the 
order. If the objection of want of notice is not 
raised before the executing Court, it must be 
taken to have been waived. ( Tek Chand, J.) 
Nanak Chand Ramji Das v Ibrahim. 174 I. 
C 965 = 10 R.L. 646=40 P.L.R. 38=A.I.R. 1937 

Dah. 772 . _ 

_S. 145— Property given in security—Extent 

to which security can be enforced. 

Where the property is given in security for due 
performance of decree in particular amount the 
effect of the subsequent transfer of the property 
is that the decree-holder can enforce the security 
bond only to the extent of the amount secured 
thereunder by the sale of the property specified 
therein, and any sale for more than the amount 
specified in the bond will be without jurisdiction 
in the absence of the transferee and will not bind 
him, and such a sale can be set aside on the 
alienee depositing the amount due under the 
bond. ( Venkataramana Rao, J.) Jagannatha 
Konf. v. Ramachandra Naidu. 165 I.C. 453=9 

R. M. 251=1936 M.W.N. 443=A I.R. 1936 Mad. 

589. 

- -Ss. 145 and 47— Regular suit against surety 
—If barred. 

S. 145 simply enables a party for whose benefit 
security has been given to enforce the surety 
bond against the surety by way of execution to 
the exent to which the surety has rendered him¬ 
self personally liable, and no more. If an order 
for or in the course of execution is made against 
a surety who is within the ambit of S. 145. he is 
at liberty to appeal against that order as though 
he were a party to the suit within the meaning of 

S. 47; but in other respects he is not deemed to 
be a party within S. 47. Hence S. 145 does not 
bar a regular suit against surety. (Skemp, J.) 
Bhaohat Ram Khanna v. Mohammad Bakhsh. 
IL.R. (1939 Lah 470=183 I.C. 495=12 R.L. 
121 = 41 P.L.R. 589=A I.R. 1939 Lah. 175. 

--S. 145— Scope—Application for execution 

against surety—Breach of particular condition of 
bond alleged—Breach of another condition pend¬ 
ing proceedings—Power of Court to order execu¬ 
tion on basis of latter breach. 

An application for execution of a decree 
against a surety under S. 145, C. P. Code, is an 
application for the enforcement of the bond as 
such, and even if it is occasioned by and mentions 
only the breach of one condition, execution can 
be ordered by the Court if, in the course of the 
proceedings arising out of that application, it 
appears that a breach of any one or other of the 
conditions has occurred. ( Davis , J.C. and Lobo, 
A J.C.) Sadiklali MoosaJi v. Hassasingh 
Tahilsinch. 30 S.L.R. 177=166 I.C. 268=9 
R.S. 133=A I.R. 1936 Sind 244. 

-S. 145—Security bond — Procedure for 

enforcement. See Surety -Security Bond. I. 
L.R. (1937) 2 Cal 698 

-S. 145 —Security bond under—Enforcement 

— Procedure — Execution — Suit—If necessary. 


Where defendant furnishes security for the 
pertormance of a decree in a particular sum, 
being the probable amount of mesne profits and 
costs, by executing a security bond in favour of 
the Court by which certain immovable property 
is given as security for the amount, the security 
bond does not constitute a mortgage within the 
meaning of the Transfer of Property Act so as to 
attract the procedure laid down in that Act and 
consequent necessity of a suit to enforce it. The 
bond can be enforced in execution by sale of the 
property. And even if the property is alienated 
subsequent to giving the bond, it makes no differ¬ 
ence, and the same procedure obtains in spite of 
alienation (Venkataramana Rao, J.) Jagan¬ 
natha Konf. v Ramachandra Naidu 165 I.C. 
453=9 R.M. 251 = 1936 M.W.N. 443=A.I.R. 
1936 Mad 589. 

--S. 145— Supurdar—Duty of. 

A supurdar cannot exonerate himself from the 
liability imposed on him on the ground that he in 
good faith handed over the properties which had 
been given under his charge to a third person. It 
is his duty to obtain the instructions of the Court 
before handing them over. (Sulaiman. C.J. and 
Benuet, J ) Genoa Mai. v. Sukhdarshan Lal. 
164 I.C. 200=9 RA. 125=1936 A L J 736=1936 
A W.R. 531 = 1936 A.L.R. 713=A I.R. 1936 
All. 555. 

—---S. 145— Surety —Liability of—If ceases on 

dismissal of execution application against judg¬ 
ment-debtor. 

There is nothing in S. 145, C. P. Code, or in 
any other section to prevent the decree holder 
from proceeding against a surety by reason of 
the dismissal of his execution application against 
the judgment-debtor, in respect of a liability 
incurred by the surety before the dismissal of the 
execution application. Such dismissal has no 
retrospective effect so as to excuse the surety 
from any liability incurred before the dismissal. 
(Davis, J.C. and Tyabji, J ) People's Bank 
Northern Tndia v. Nanikram. I.L.R (1939) 
Kar. 401=185 I.C. 573=12 R.S. 166=A.I.R. 
1939 Sind 270 

--S 145—Surety bond—Construction—Liabi¬ 
lity—Decree against two defendants—Appeal— 
Deposit of decree amount pending appeal— 
Withdrawal by plaintiff—Sureties undertaking to 
repay if “the defendants’' succeed in the appeal 
—Appeal successful only as regards one defend¬ 
ant—Right to enforce bond. See C. P. Code, 
Ss. 144 and 145. 44 L W. 838. 

-S. 145— Surety bond for costs of appeal — 

Appellant unsuccessful in appeal—Execution 
against surety—Separate decree against surety — 

If necessary. 

A person became surety for another who was 
ordered to give security for the costs of an 
appeal. No property was specifically mortgaged 
in the surety bond. On the dismissal of the 
appeal, the respondent proceeded against the 
surety in execution. 

Held , the respondent can take execution 
against the property of the surety without ob¬ 
taining a separate decree against the surety, if he 
fails to get his money from the unsuccessful 
appellant. ( Darling , S.M. and Bomford, J.M .) 
Imamuddin Beg v. Gazaffar Husain. 1937 R. 

D. 518. 
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- S. 145 —Surety bond — Enforcement — Pro - 

tedure. 

Where a person has executed a bond as surety 
for a receiver and has become liable under the 
bond, the order of the Court to pay up the 
amount due on the bond falls within the scope of 
S. 145 and can be enforced by procedure prescri¬ 
bed in that section. ( Roberts, C.J. and Dunkley, 
J .) M. L. R. M. Letchmanan Chettyar v. T. 
S. N. Chockalingam Chettyar. 189 I.C. 177= 
A.I.R. 1940 Rang. 151. 

-S. 145— Surety for judgment-debtor — Judg¬ 
ment debtor given time to pay decree, without 
surety's consent—Liability of surety. 

Where a judgment-debtor was without the 
consent of the surety, given time after time to 
pay the decretal amount, the surety cannot be 
held liable for the decretal amount on the failure 
of the judgment-debtor to appear on a particular 
hearing. (Addison and Ram Loll, JJ.) Chhak- 
kan Kam v. Joint Hindu Family of Udho Das. 
188 I.C. 172=12 R.L. 504=41 P.L.R. 282=A.I. 
R. 1939 Lah. 368. 

-S. 145— Surety for judgment-debtor — Lia¬ 
bility. 

Where the judgment-debtor was not told spe¬ 
cially to be in attendance on a particular day on 
which he was absent, but his counsel who could 
have done all that was required was present, 
there is no default which renders the surety 
liable to pay the decretal amount, If his personal 
attendance is necessary on that day, the surety 
should be given notice to produce him. (Addi¬ 
son and Ram Lall, JJ.) Chhakkan Ram v. 
Joint Hindu Family of Udho Das. 188 I.C. 
172=12 R.L. 504=41 P.L.R. 282=A.I.R. 1939 
Lah. 368. 

-Ss. 145 and 147— Surety, position of — 

Enforcement of surety bond — Jurisdiction — 
Determination of. 

The right to enforce a surety bond in execution 
is conferred by S. 145, C. P. Code. The surety 
must be regarded as a party to the suit as well as 
to the decree, by reading Ss. 14S and 147 together, 
and the same consideration which apply to the 
judgment-debtor should also apply to him as 
well in matters of execution. (Stone, C. J. and 
Bose, J.) Nilkanthrao v. Krishnarao. 1940 
N.L.J. 244. 

-S. 145—Surety under—Discharge of— 

Execution barred against principal judgment- 
debtor—Effect of. See Contract Act, Ss. 134 
and 137. 40 C.W.N. 465. 

S. 145, Proviso— Notice under — Service of 
— Proof-Record of service and of appearance 
of party in order of Court — Sufficiency. 

A mere record in the order-sheet of the Court 
that a notice has been served on a particular 
person may not be evidence of service of such 
notice. But when the order in the order-sheet 
records that the party served has appeared in 
Court, the order is proof of his appearance, and 
the effect of the order is conclusive of the fact 
that the person has in fact been served with a 
notice. (R. C. Milter, J.) Birendrajit Saha v. 
Renupada Saha. 40 C.W.N. 465. 

--—S. 145, Proviso— Notice to surety — Fresh 

notice in respect of each execution — Necessity. 

Obiter. —The law requires one notice to be 
served on the surety under S. 145, C. P. Code, 
^nd if such a notice has been served, other exe- 

Q. D .-87 
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cution proceedings are maintainable against the 

^ ty w W . ithout * res h service of such a notice. 
(R.C. Muter, J.) Birf.ndrajit Saha v. Kenu- 
pada Saha. 40 C.W.N. 465. 

-S. 145 (c)— Powers of Court—Suit for 

permanent injunction—Application for temporary 
injunction—Agreement by parties to allow defen¬ 
dant to be in possession—Undertaking to pay 
profits to plaintiff, if latter succeeded in suit — 
Security bond and consent order—Decree in 
favour of plaintiff—Jurisdiction of Court to 
enforce bond. 

Immediately after filing a suit for a permanent 
injunction restraining the 1st defendant from 
interfering with the plaintiff’s possession of the 
suit property, the plaintiff applied fora tempor¬ 
ary injunction restraining the 1st defendant from 
interfering with his possession during the 
pendency of the suit. The parties entered into 
an agreement in and by which the 1st defendant 
was to be in possession of the land in dispute 
pending suit, and to pay plaintiff the profits of 
the land in case plaintiff's title was declared. A 
consent order was passed by the Court and the 
2nd respondent executed a security bond which 
was accepted and which stipulated that incase 
plaintiff succeeded the amount of bond could be 
recovered from him in execution, "treating this 
as part of such decree and by executing such 
decree." The suit resulted in a decree in favour 
of the plaintiff who accordingly applied to reco¬ 
ver the amount of the profits. 

Held, that the plaintiff was clearly entitled to 
ask for the relief by way of a temporary injunc¬ 
tion, and that the Court having general jurisdic¬ 
tion over the subject-matter of the suit had juris¬ 
diction to pass such order in question which it 
deemed fit to give proper relief to the plaintiff 
during the pendency of the suit, that it was com¬ 
petent to the parties to come to an understanding 
and for the Court to give effect to it, and the 
Court had jurisdiction to enforce the obligation 
under the bond, which under the circum¬ 
stances must be considered as "proceedings in 
Court imposing a certain liability to be enforced 
in the suit against the defendant to that suit ” 

Held, further, that the 1st defendant and the 
2nd defendant having undertaken the obligation, 
it would not be open to them to resile from it* 
(Venkataramana Rao, J.) Muthuswami Pjllai 
v. Manikka Moopan. 166 I.C. 670=9 R M 
390=1936 M.W.N. 1160=44 L.W. 717=A I R 
1936 Mad. 990. ' 

S. 146 Applicability—Hindu co-parcener 
—If claims under manager. 

S. 146 is not intended to apply to a co-parcener 
while the manager or karta in a joint Hindu 
family is alive so as to allow the co-parcener to 
sue in his place. There is no devolution of 
interest in such a case as is contemplated by 
S. 146 of the Code. (Davis, J. C. and Mehta, A. 
J.C .) Kallianeshwar Bhagwandas v. She- 
waram Nandaram. 30 S.L.R. 467=168 IC 
801=9 R.S. 246=A.I R. 1937 Sind 94. 

-S. 146 —Power of Court under—Suit by 

benamidar—Dismissal—Appeal by real owner — 
Permissibility. 

A real owner can be allowed under S. 146, C. P. 
Code, to file an appeal against the dismissal of a 
suit instituted by his benamidar who has released 
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his right in the property claimed in the suit by a 953=12 R.M. 195=1938 M.W.N. 259=47 L.W. 
deed which recites that the appellant is the real 492=A.I.R. 1938 Mad. 542=(1938) 1 M.L.j! 
purchaser of the property. The Court has 610. 

ample powers under S. 146 to permit the person -;—S. 148— Excuse of delay — Execution appli- 

in whose favour the plaintiff has released his cation — Delay in re-presentation—Condonation of 
rights in the property to file an appeal. ( Wads - delay — If to be implied from registration of appli- 
worth, J.) Sivaswami Chettiar v. Marudaiya cation. 

Goundan. 186 I.C. 632=12 R.M. 660=50 L.W. The mere registration of a darkhast which is 
429=1939 M.W.N. 962=A.I.R. 1940 Mad. 16= re-presented beyond the time fixed by the Court 
(1939) 2 M.L.J. 759. does not per se amount to condonation of delay. 

-S. 148— Applicability— Failure to pay deficit Condonation of delay is a judicial act to be 

Court-fee under 0.7, R. 11 (c)— Power to extend performed after hearing both parties. The 
time. registration of the darkhast only means that the 

In view of S. 148 the time granted to pay deficit delay is condoned subject to objections by the 
Court-fee can be enlarged from time to time, judgment-debtor at hearing. (Norman, I CS.) 
This section expressly empowers the Court to Ham Dutt v. Chatur Bhuj. 1936 A.M.L.J. 
extend any time fixed by it even after the expiry HO. 

of the period originally fixed. (Mukerji and S. -S. 148—Expiry of time to pay deficit court- 

K. Ghose, JJ.) Mahommed Fateh Nasib v. fee—Power to grant further extension of time. 

Saradindu Mukherjee. 162 I.C. 689=8 R.C. See C. P. Code, O. 7, R. 11 ( c ) and S. 148. 66 C. 

643=40 C.W.N. 747=A.I.R. 1936 Cal. 221. L.J. 78. 

-S. 148— Applicability — Final order in judg- -S. 148—Power of Court—Conditional 

ment — Order that sale would be set aside if money order under O. 9, R. 9—Extension of time. See 
is deposited within certain time — Jurisdiction to C. P. Code, O. 9, R.9. 1936 A.L.J. 566=A.I.R. 

extend time. 1936 All. 477. 

If on an application by the judgment-debtor for -Ss. 148 and 149 and O. 20, Rr. 3 and 6— 

setting aside a sale, an order is passed that if the Power to extend time — Existence of jurisdiction 
decretal amount is deposited within a certain time —Necessity—Preliminary decree fixing tune for 
the sale would be set aside and on failure to payment of deficient court-fee — If can be ex- 
deposit that sum within the stipulated period, the tended. 

application would stand dismissed, the Court To extend time under Ss. 148 and 149. C. P. 
ceases to have jurisdiction and has no power to Code, the Court must have a case before it in 
grant the judgement-debtor an extension of time regard^ to which it has jurisdiction. The expres¬ 
to put in the decretal amount, unless he files a sions^‘from time to time’ in S. 148 and‘at any 
properly constituted application for the review stage' in S. 149 clearly indicate this. The juris- 
of the order. S. 148, C. P. Code, can have no diction of a Civil Court commences when a plaint 
application in a case of this nature in which a is filed and comes to an end when judgment is 
final order has been passed in a judgment. The pronounced under O. 20, R. 3. Where a prelimi- 
provisions of O. 20, R. 3, would apply. (Edgley, nary decree for dissolution of partnership fixed a 
j ) Syed Mahomed Asraf Ali f. Nabijan Bibi. time for payment of deficient Court-fee and 
I L R (1939) 1 Cal. 468=12 R.C. 317=184 I.C. stated, that on default the decree would become 
848=43 C.W.N. 417=A.I.R. 1939 Cal. 581. a nullity, the time so fixed cannot be extended 

_S. 148—Applicability—Periods fixed in either under S. 148 or S. 149, C. P. Code, as the 

O. 45, R- 7 (1), C. P. Code, as applied to Federal jurisdiction of the Court has come to an end on 
Court appeal—Extension of—Power of Court, pronouncing of the judgment and signing of the 
See Limitation Act, S. 4. 1939 P.W.N. 807 (F. same. Such a judgment cannot according to O. 

B.) 20, R. 3 which is imperative, be altered except as 

_—S. 148—Applicability—Time for deposit of provided by S. 152 or by review. Because of 

decretal amount fixed in order of Court—Ex- O. 20, R. 6 during the time between the signing of 
tension of—Jurisdiction of Court. See Bengal the judgment and the decree, nothing could be 
Tenancy Act, S. 174 (3) (b). 44 C.W.N. 449. altered. (Bennet and Verma, JJ.) Beni Prasad 

—-S. 148—Conditional order granting leave to v. Om. Prakash. 177 I.C. 824=1938 A.W.R. 

withdraw suit with liberty to file fresh one—Ex- (H.C.) 495=11 R.A. 218=1938 A.L.R. 785= 
tension of time. C. P. Code, O. 23, R. (2) 1938 A.L.J. 673=A.I.R. 1938 All. 497. 

66 C.L.J. 275. _ • S. 148 Scope — Compromise decree fixing 

-Ss. 148 and 149— Discretion of Court — time for deposit — Power of Court to extend time 

Time for payment of deficit Court-fee on plaint — on the application of one party only. 

Grant of — Extension—Right of plaintiff to claim. When there is decree based on an agreement 
When time is fixed by ti e Court for payment between the parties, an essential term of that 
of deficit Court-fee on a plaint, it is not open to agreement embodied in the decree cannot be 
the plaintiff to demand as a matter of right that changed by an act of the Court on the application 
the time should be extended. The power to grant of only one of the parties, but the consent of both 
extension vests in the Courts either under S. 148 the parties to the original agreement would be 
or S. 149, C. P. Code, under either of these sec- necessary for its modification. Where a definite 
tions the question is one of the Court’s discretion period is fixed for the performance of an obliga- 
andnotthe plaintiff's right. S. 149 expressly tion as an essential part of the contract, the 
provides for defective documents being retros- Court has no power to vary the terms and to 
pectively validated. The Court must, however, grant an extension of time, if the time stipulated 
exercise its discretion, not capriciously, but is an essential part of the terms of the contract 
judicially and reasonably. (Venkatasubba Rao, embodied in the decree and not a mere threat of 
J) Venkanna v. Atchutaramanna. 182 I.C. a penal nature. ( Wadsworth , J.) Mooriantha- 
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kath v. Mathankandy Vattakkayil Pokkan. 
52 L.W. 336=1940 M.W.N. 720=(1940) 2 M.L. 
J.311 

—S. 148—Scope—Extension of time for pay¬ 
ment of deficit court-fee—Jurisdiction to grant 
after appeal is filed. See C. P. Code, Ss. 2 (2) and 
148. 1937 A.L.J. 1346=1938 A.W.R. (H.C.) 13. 

■ ■■ S. 148 —Scope —Time for payment of deficit 
court-fee—Power of Court to extend. 

It is a general rule that where a party is requir- 1 
ed to do something under a decree and time limit 
is prescribed for doing it, the Court which passed 
the decree has no jurisdiction to extend the time 
limit, but it is subject to the qualification that 
where the decree or order which fixes the time is 
not intended to be final and the Court still retains 
control over the proceeding, the Court may 1 
extend time under S 148. Whether the Court still > 
retains control over the proceeding or not must 
be determined upon the nature of the pro¬ 
ceeding and the order passed therein Where 
the Court decreed a suit and made an order for 
deficit Court-fees in these words: “The plaintiffs ' 
must file deficit court fee within a fortnight from 
to-day otherwise they will not be entitled to have 
the aforesaid decree and the suit will be dismis¬ 
sed." 

Held, that a final order had not been passed in . 
the suit and so the Court having still retained con¬ 
trol over the proceeding, had jurisdiction to 
accept the deficit court-fee after the period fixed. 

( Harries , C.J. and Foci Ali, J.) Surajmal Mar- 
wari v. Bhubaneshwar Prasad. 186 I.C. 870= 
12 R.P. 548=6 B.R. 410=A.I.R. 1940 Pat. 50. 

-S. 149 —Appeal — Deficient Court-fee in 

appeal—Extension of time to pay—Discretion of 
Court. 

Where an application for extension of time to 
make up the deficient Court-fee is not made by 
the pleader till after about 7 months since the 
discovery of deficiency and the appeal is time- 
barred by that time, the question of Court-fee 
not being difficult and the error of Counsel not 
being bona fide , it is not a fit case for granting 
extension of time. ( Bhide, J.) Ghulam Moham¬ 
mad v. Barkat Ali. 167 I C. 756=9 R.L. 552= 
39 P.L.R. 443=A I.R. 1936 Lah. 935. 

-S. 149 and O. 7, R. 11 (c )—Appeal on in¬ 
sufficiently stamped paper filed within limitation — 
Prayer along with appeal to grant time to make 
good deficiency—Order dismissing appeal as time 
barred ignoring prayer — Legality. 

The appellate Court has discretion under S. 149, 
C. P. Code, to allow the appellant reasonable time 
within which to make good the deficiency before 
dismissing his appeal under O. 7, R. 11 (r) of C. 
P. Code- Where the appellant filed an appeal 
within limitation but on an insufficiently stamped 
paper and along with the appeal he prayed for 
granting him time to make good the deficiency, 
but without taking any notice of the prayer the 
appellate Court dismissed the appeal as time- 
barred for not having made up the deficiency 
within limitation. 

Held, that the order dismissing the appeal was 
bad as the appellate court could have granted 
time to the appellant not only under S..149 but also 
under O. 7, R. 11 (c). ( Thomas and Zia-ul-Hasan , 
JJ.) Hussain Ali Khan v. Ambika Prasad. 13 
Luck. 397=169 I.C. 794=10 R.O 3=1937 O.L.R. 
384=1937 O.W.N. 804=A.I.R. 1937 Oudh 414. 
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— S. 149— Appeal presented with deficient 
Court-fee—Pleader misled by Court documents — 
Titne to make good deficiency—Duty of Court to 

grant. 

Where the copies applied to a pleader who 
filed an appeal showed the value of the suit at a 
certain amount which was less than the correct 
amount, and Court-fees was paid thereon, the 
mistake is clearly bona fide, and the Court should 
allow the deficiency to be made good and not 
dismiss the appeal. ( Addison , C.J. and Din Maho¬ 
med, J.) Gahra v. Mr. Panah Bibi. 38 P L.R. 
262 . 

-S. 149 —Appellate Court finding court-fee 

fixed by trial Court to be insufficient—Duty to 
grant time. 

Where in the trial Court the defendants them¬ 
selves had stated that the court-fee was payable 
on a certain amount and the Court after enquiry 
had fixed that amount as the proper value of the 
suit, the appellate Court, when it finds this value 
to be insufficient, should grant the plaintiffs time 
to make good the deficiency. This is eminently a 
case to which the provisions of S. 149, C- P. Code, 
apply. (Tek Chand, J.) Abdul Rahman Khan 
v. Mohammad Amir. 40 P.L.R. 33. 

-S. 149 — Applicability — Application for 

leave to sue in forma pauperis— Refusal—Order 
for costs of defendant—Prayer for time to pay 
court-fee—Grant of—Payment of Court-fee alone 
— Sufficiency—Costs ordered to defendant not 
paid — Effect— Payment at subsequent stage of suit 
1 —If validates suit—Dismissal of suit under O. 33 
R. 15—If justified. 

S. 149 of the C P. Code cannot empower a 
Court after refusing to allow a petitioner to sue 
in forma pauperis, to pay court-fee and treat his 
application for leave to sue in forma pauperis 
as a plaint. If such an applicant files a suit, 
whether with the original document contained in 
his petition or with a plaint subsequently drafted, 
he can do so only by strict compliance with the 
provisions.of O. 33, R. 15, under which rule alone 
the suit comes into existence. Where a petitioner, 
on being refused leave to file his suit in forma 
pauperis and ordered to pay the defendant’s costs 
asks for time for paying court-fee, and pays the 
Court-fee on a subsequent day to which the 
matter is adjourned and at a later stage of the 
suit the defendant who till then makes no men¬ 
tion of his costs, pleads non-payment of the costs 
and an issue is framed on the point as to whether 
I the suit is barred by O 33, R. 18, C. P. Code, if 
the plaintiff pays such costs, S. 149, C. P. Code 
cannot apply, and the suit cannot be held to be 
properly filed under O. 33, R. 15, on the date on 
which the court-fee has been paid. But though 
O. 33, R. 15, C P. Code, is imperative, a suit in 
which the costs have in fact been paid must be 
treated as one instituted on the day on which 
the costs are paid, and cannot thereafter be dis¬ 
missed as barred under O. 33, R. 15. (King, /.) 
Uthaman Pillai v. Mahomed Usuf Thara- 
ganar. 1939 M.W.N. 178=49 L.W. 323=A I.R. 
1939 Mad. 316=(1939) 1 M.L.J. 738. 

-S. 149— Applicability—Decree on payment 

of courttfee—Court-fee deposited after three 
years—Execution of decree—Starting point— 
' Limitation Act, Art, 182. y F 
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Where in a suit for dissolution of partnership, 
a defendant is given a final decree for a certain 
sum on his paying the requisite court-fee, the 
proceedings in that Court do not become final 
until that Court either accepts the court-fee or 
holds that the claim is dismissed for non-pay¬ 
ment of the court-fee. Until this court-fee is paid 
there is no decree capable of execution, and when 
there is no decree capable of execution limitation 
cannot begin to run under Art. 182 of the Limita¬ 
tion Act. As S. 149, C. P. Code, gives the Court 
absolute discretion, at any stage, to allow the 
person by whom court-fee is payable to pay it, its 
acceptance of court-fee though after three years 
from the date of the order directing the payment 
of the necessary court-fee, is quite valid and time 
for execution of the decree begins to run only 
after the date when the court-fee was paid. 
(Bennet, A.CJ. and Vertna, J.) Babu Ram v. 
Gofal Sahai. I.L R. (1938) All. 848=177 I.C. 
875=11 R.A. 234=1938 A.L.J. 917=1938 A.L. 
R. 799=1938 A.W.R. (H.C.) 538=A.I.R 1938 

All. 539. 

_S. 149— Applicability—Executing Court — 

Execution application filed within time — Court fee 
payable in decree, paid after limitation but within 
time allowed by executing Court — Effect. 

There is nothing in the wording of S- 149, C.P. 
Code, to support the view that it does not apply 
to an’executing Court. Where court-fee is pay¬ 
able in a decree but no time is fixed for its pay¬ 
ment in the decree itself, there is no reason why 
the executing Court could not allow time for the 
payment. An application for execution of that 
decree filed within time is not, therefore, barred 
by limitation by reason of the court-fee having 
been paid after limitation, if it was paid within 
the time allowed by the executing Court. ( Bhide , 

J 'j Lorind Chand v. Lorind Chand-Parma 
Nano. 173 I.C. 33 (1) = 10 R.L. 386 <1)=39 
PX.R. 581=A I.R. 1937 Lah. 720. 

_S. 149 and O. 44, R. 1— Application for 

leave to appeal in forma pauperis— Appellate 
Court dismissing application and directing Court- 
fees to be paid by specified date and on default 
rejecting appeal — Jurisdiction — Revision. 

The provisions of O. 33 apply to applications 
for appealing in forma pauperis by virtue of O. 
44, R. 1 and an application alone is before the 
Court for decision in either case. There is no 
plaint in the original case and no appeal in the 
appellate case before the Judge at the moment. 
Up to the stage of the decision as to whether the 
plaintiff should be allowed to proceed in forma 
pauperis or not, there is no plaint before the 
Court. So also there is no appeal before the 
Court until the appellate Judge has allowed or 
disallowed the application to appeal in forma 
pauperis. Where therefore the appellate Court 
after dismissing the application for permission 
to appeal in forma pauperis directs the Court- 
fees to be paid on or before a particular date and 
on default to pay the Court-fees, rejects the 
appeal, it cannot be said that there was an appeal 
before the Court and that therefore the Court 
acted under S. 149 in giving the appellant time to 
provide Court-fees. The order directing the 
appellant to provide Court-fees by the particular 
date is ultra vires as also, the order dismissing 
the appeal because Court-fees had not been paid. 
The Judge should have left the matter where it 


J C.P. CODE (1908), S. 149. 

was on the date on which he rejected the applica¬ 
tion to appeal in forma pauperis. The only order 
which can be made subject-matter of revision is 
that rejecting the application for permission to 
appeal in forma pauperis and it is open to 
revision. ( Mir Ahmad , AJ.C.) Mt. Jamna Devi 

161 I C - 954= =8 R.Pesh. 187= 

A.I.R. 1936 Pesh. 69. 

-- s - 149 and O. 33. Rr. 5 and 7—Application 

for leave to sue as pauper rejected—Power of 
Court to allow applicant to pay Court-fees— 
Separate and subsequent order—Legality. See 
c P.(Code,)°. 33, Rr. 5 AND 7. A.I.R. 1936 All. 

--S. 149 and O. 33, R. 15— Application to sue 

as pauper dismissed — Court-fee paid beyond limi¬ 
tation but within time granted by Court—Date of 
institution of suit. 

Where a person files a suit in forma pauperis 
within the period of limitation but his application 
to sue as pauper is dismissed and he is required 
to pay court-fee on a date which went beyond the 
limjtation period and the court-fee is so paid at 
a time granted under S. 149, C P. Code, the suit 
should be regarded as filed when the pauper 
application was first made. However, if it is to 
be regarded as filed when court-fees were paid, 
then the period during which the applicant was 
busy in prosecuting his pauper application should 
be excluded in counting the period of limitation 
and no question of limitation arises under O. 33, 
R. 15. (.9. K. Ghose and Petterson, JJ.) Kali 

Dasi Dasi v. Santosh Kumar Pal. I.L.R. 
(1939) 1 Cal. 112=179 I.C. 271=11 R.C. 513= 
A.I.R. 1938 Cal. 730. 

-S. 149— Application to appeal in forma 

pauperis to High Court dismissed as barred by 
time—Division Bench extending time for paying 
court-fee on appeal—Court-fee paid—Objection 
that appeal is barred by time—If can be raised at 
the hearing. 

An application to appeal in forma pauperis was 
dismissed as barred by time by a Division Bench 
of the High Court which, however, extended the 
time for paying court-fee on the memorandum 
of appeal filed along with the application. The 
court-fee was duly paid. A preliminary objection 
was taken at the time of the hearing of the appeal 
that in the circumstances the appeal was barred 
by time, because at the dale of the order extend¬ 
ing time there was no appeal before the Court at 
all but only an unstamped piece of paper, the me¬ 
morandum of appeal, and therefore no time could 
be extended and that anyhow the appeal remained 
barred by time even if the Court passed an order 
extending time. Overruling that objection. 

Held , that the order of the Division Bench im¬ 
pliedly held that there was an appeal and that 
time should be extended and that the order not 
being ex parte was binding upon the parties. 

(Dalip Singh and Skemp, JJ.) Kanwal Shri v. 
Babu Lal. 172 I.C. 508=10 R.L. 335=39 P.L. 

R. 660=A.I.R. 1937 Lah. 819. 

S. 149 and O. 33, R. 2— Application under 
O. 33, R. 2 to sue as pauper—Order rejecting the 
application also requiring the plaintiff to Pay 
court-fee within a certain date—Suit when taken 
to have been instituted. 

Where the plaintiff preferred an application 
under O. 33, R. 2 of the G P. Code for permission 
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to sue in forma pauperis and this application was 
dismissed and the order of dismissal required 
the plaintiff to pay the full court-fee within a 
certain period fixed by the Court under S. 149, 
C. P. Code, and the court-fee was paid within the 
time so fixed. 

Held, by virtue of S. 149 of the Code, the suit 
must be taken to have been instituted on the date 
of the application for permission to sue in forma 
pauperis since the order rejecting the pauper 
application and the order requiring the plaintiff 
tp pay the full court-fee were passed simul¬ 
taneously. 17 L. 831, Dist. (/at Lai and Abdul 
Rashid , JJ ) Ram Het Gir v. Banwari Lal. 
171 I.C. 412=10 R.L. 193=A.I.R. 1938 Lah. 41. 

——S. 149— Court-fee made up within time 
allowed—Effect of. 

Where within the time allowed, the proper 
Court-fee and printing fee are paid up, the docu¬ 
ment on which the Court-fee is so made up must 
be taken to date back to the date on which it was 
originally, presented. A.I.R. 1929 P C. 147, Foil. 
(Tek Chand and Dalip Singh, JJ.) Nihal Chand 
v. District Board, Mianwali. 166 I.C. 575=9 
R.L. 390=A.I.R. 1936 Lah. 564. 


—--S. 149 and Sch. II, Para. 17— Court-fee on 

objections to award not paid through inadvertence 
—Requisite Court-fee paid at earliest opportunity 
— Objections, if liable to be dismissed. 

Where the Court-fee payable on a memorandum 
of objections to an award has not been paid 
through inadvertence, owing to a bona fide mis¬ 
take of the objector’s Counsel but the requisite 
Court-fee is paid at the earliest opportunity, the 
Court should, under S. 149, C- P. Code, accept the 
Court-fee and should not dismiss the objections 
as not properly stamped (Tek Chand, J.) Piare 
Lalz\ Gopi Ram. 174 I.C. 21=10 R.L. 519 (2) 
=A.I R. 1937 Lah. 276. 

-S. 149 —Delay in filing deficient Court-fee — 

When can be condoned. 

In the certified copies of the judgment and the 
decree of the lower appellate Court, the value of 
the suit for purposes of jurisdiction was given, as 
Rs. 5 and on this amount the appellant paid 
Court-fee while presenting the appeal. Subse¬ 
quently it transpired that the real value of the 
suit was much more and therefore, the appellant 
was called upon to pay the deficient Court-fee 
which he made good within the time allowed but 
after the period prescribed by law for presenta¬ 
tion of the appeal had passed. 

Held, that this was eminently a fit case in which 
the delay in filing the deficient Court-fee should 
be condoned under S. 149, C P. Code. ( Tek 

t Ihsan Ali Atta Ullah. 172 I.C. 
769=10 R.L. 367=39 P.L.R. 389=A.I.R. 1937 
Lah. 688. 

TTrf/ l *?- Di *cretion of Court — Court-fee 
paid after limitation—Court receiving after limit¬ 
ation — Effect. 

S. 149, C. P. Code, gives wide and unfettered 
discretion to the Couryo accept Court-fees at 
any stage, and if the Court receives the Court- 
fee after the expiry of the period of limitation 
the instrument is validated retrospectively as 
from the date of its presentation. ( Thomas J ) 
MataBaksh Singh z/. Ajodhia Bakhsh Singh 

R 3 l 0 1= = 1936 O.L.R. 378=A.l! 

R. 1936 Oudh 340. 
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-S. 149 —Discretion of Court — Exerci.c of— 

Appeal memo stamped with a moiety of court-fee 
Payable—Plea of inability to pay—Extension of 
time — Rowers. 

A Court has a discretion to extend time for 
payment of the requisite court-fee due on a 
memorandum of appeal, when the appellant had 
paid a substantial portion of the court-fee and 
pleaded poverty as a ground for extension of 
time. ( Pollock, J.) Son ha Keshao Sonar v, 
Rodrigues. 177 I.C. 505=11 R N. 142=1938 N. 
L.J. 155=A.I.R. 1938 Nag 322. 

-S. 149 —Discretion of Court—Exercise of — 

Interference on appeal—Court allowing extension 
unreasonably — Remedy of aggrieved parly — 
Failure to apply in revision—Suit allowed to pro¬ 
ceed—Appeal from final decree in suit—Wrong 
exercise of discretion in extending time for pay¬ 
ment af court-fee — If can be made a ground of 
attack—C. P. Code, S. 99. 

If the discretion allowed to a Court under 
S. 149, C. P. Code, to allow time for payment of 
court-fees is exercised in an outrageous fashion 
which prejudices the defendant, it is quite open 
to the injured defendant to go to the High Court 
for relief in revision ; and the High Court, in an 
application for revision against the order allow¬ 
ing time, would, by virtue of its general powers 
of superintendence, interfere and check the action 
of the lower Court. But if the injured party 
takes no such step, he is not entitled in an appeal 
from the final decree in the suit to attack the 
ultimate decree or order of the trial Court on the 
basis of the wrongful exercise of discretion by 
the lower Court in allowing extension of time, 
Such wrong exercise of discretion, whether by 
the trial Courts or first appellate Courts, must be 
remedied, if at all, at once by the High Court on 
the application of the aggrieved party, and it 
would be too late if that party allows the suit to 
proceed and then seeks to interfere with the dis¬ 
cretion in appeal. ( Courtney-Terrell , C.J., Khaja 
Mohammad Noor and Manohar Lall, JJ.) Baij- 
nath Prasad Singh v. Umeshwar Singh. 18 
Pat.L.T. 665 = 172 I C. 138=10 R P. 284=16 
Pat. 600=1937 P.W.N. 667=A.I.R. 1937 Pat. 
550 (S.B.). 

--S. 149 —Discretion of Court—Exercise of — 

Principles. 

The discretion conferred on the Court by S. 149, 
C. P. Code, is normally expected to be exercised 
in favour of the litigant except in cases of contu¬ 
macy or positive mala fides or reasons of a 
similar kind. The question of bona fides in this 
connection should be construed in the sense that 
the word is used in the General Clauses Act and 
not as used in the Limitation Act. A thing 
should be presumed to be done bona fide, if it is 
done honestly whether it is done negligently or 
not for the purposes of judging whether the dis¬ 
cretion under S. 149 should or should not be 
exercised in favour of the litigant. (Dalip Singh, 
Monroe and Din Mohammad, JJ.) Jagat Ram v. 
KharaitiRam. 175 I.C 699=11 R L. 36=40 
P.L.R. 413=A.I.R. 1938 Lah. 361 (F.B ). 

;—S. 149—Discretion under—Exercise of— 
Rejection of application for leave to sue as 
pauper—Time for payment of court-fee. See C- 
P. Code, O. 33, Rr. 5 and 15- 19 Pat.L.T. 8. 
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—--S. 149 —Discretion of Court—Extension of 

time for payment of deficient Court-fee—Inabilt- 
ty to raise funds owing to famine conditions. 

Inability of a party to raise funds is not ordi¬ 
narily a sufficient ground which would entitle the 
Court to exercise its discretion under S. 149, C. 
P. Code, and to permit payment of the deficit 
Court fees. But that rule has reference only to 
normal conditions. But where it is shown that 
the party seeking the Court's discretion lives in a 
district where an acute famine prevails and that 
in consequence he was unable to procure the 
necessary funds, an exception should be made to 
the rule, and the Court in such a case will exer¬ 
cise its discretion in his favour under S. 149. (D. 

N. Mitter and S. K. Ghose , JJ.) Souresh Chan¬ 
dra Sarkar v. Gosta Behari Dutt. 40 C.W.N. 
1294. 

—iS. 149— Discretion of Court — Extension of 
time for payment of court-fee—Power to grant— 
Payment of court-fee after extension of time— 
Effect — Plaint, when to be deemed to be filed — 

Merits of case—Relevancy . 

The Court has a double function; it has its 
judicial function to hear and determine cases; it 
has also the function of acting as a collector of 
revenue for the Government in the shape of 
court-fees according to the statutes provided, and 
in exercising that function it has a discretion 
granted to allow time. Under S. 149, C, P. Code, 
the Court has a clear discretion to allow nme to 
a plaintiff for the payment of court-fee, and when 
the court-fee has been paid, the plaint upon which 
it was paid must be deemed as having been filed 
on the day on which it was actually filed. The 
provision for payment of court-fees has really 
nothing to do with the litigation as such or with 
the merits of the case, and is merely a provision 
enforcing the payment of revenue by a denial of 
judicial process to a person who does not pay the 
provided fees. ( Courtney-Terrell , C. JKhaja 
Mohammad Noor and Manohar Lall, JJ.) Baij- 
nath Prasad Singh v. Umeshwar Singh. 18 
Pat. L T. 665=1937 P.W.N. 667=16 Pat. 600= 
172 I.C. 138=10 R.P. 284=A.I R. 1937 Pat. 550 
(SB.). 

—— S. 149 and O. 7, R. 11— Discretion of Court 
—Plaint insufficiently stamped — Extension of 
time—Duty of Court — Consideration. 

O. 7, R. 11, C P. Code, necessarily implies an 
obligation on the part of the Court to grant an 
extension of time for payment of deficient court- 
fee in respect of plaint insufficiently stamped. It 
is manifestly a convenient rule for the disposal 
of justice. Nevertheless in applications forex- 
tension of time, the Court as regards the period 
of extension, must have regard to the justice of 
each particular case, and should not automatically 
grant long extensions of time, because of the 
duty owed by judicial authorities to protect the 
revenue. That, however, is not a matter which 
concerns the defendant; the matter is as between 
the Crown and the plaintiff. 

Khaja Mohammad Noor , /.—Before rejecting a 
laint under O. 7, R. 11, C. P. Code, the Courtis 
ound to give some time to the plaintiff to make 
the deficiency; it cannot straight away reject the 
plaint without giving any time. 

Manohar Lall, J. —A Court's duty is to interpret 
the plain meaning of the words deliberately used 
in O. 7, R. 11 (c), C. P. Code, and not to guess 
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the possible intention of the Legislature. The 
rule lays down two conditions, both of which 
must be satisfied, before a plaint can be rejected; 
some time must be given before the plaint can be 
rejected. ( Courtney-Terrell, C.J ., Khaja Moham¬ 
mad Noor and Manohar Lall, JJ.) BaiJNATH 
Prasad Singh v. Umeshwar Singh. 18 Pat.L. 
T. 665=1937 P.W.N. 667=16 Pat. 600=172 I.C. 
138=10 R.P. 284=A.I.R 1937 Pat. 550 (S.B.). 

-’S. 149 and O. 7, R. 11 —Discretion of Court 

—Plaint presented on last day of limitation with 
insufficient court-fee—Return for payment vf 
proper court-fee within time fixed — Re-presenta¬ 
tion within time fixed with request for further 
time—Order granting same—Payment of full 
court-fee and re-presentation in time—Effect of — 
If barred by limitation. 

Under 0. 7, R. 11, C. P. Code, the Court may 
admit a plaint though written on paper insufficien¬ 
tly stamped, if the plaintiff on being required by 
the Court supplies the requisite stamp paper 
within the time allowed by the Court, the plaint 
is a valid plaint and must be regarded as having 
been filed on the date on which it was originally 
presented. The Court has a discretion under 
S. 149, C. P. Code, to grant time for payment or 
to extend the time granted for payment and the 
discretion of the trial Court in the matter should 
not be interfered with by the Court of appeal. A 
plaint was presented on the last day of limitation 
which was 4—10—1928, with only a one rupee 
stamp. On 5 —10—1928, it was returned directing 
payment of the deficient court-fee within two 
weeks. On 19—10—-1928.it was re-presented with 
a prayer for a further two weeks for payment. 
That was granted on 20—10—1928, and the plaint 
was re-presented on 3—11—1928 with the required 
stamp duty, and was accepted. 

Held, that the plaint should be regarded as 
having been presented on 4—10—1928 and not on 
3—11—1928, and that regarding O. 7, R. 11 with 
S. 149, the suit was not barred by limitation. 

(Madhavan Nair and Stodart, JJ.) Durairangam 
Pii.lai V Govindarajulu Naidu. 11 R.M. 434= 
178 I.C. 238=1938 M.W.N. 257=48 L.W. 244= 
A.I.R. 1938 Mad. 560=(1938) 2 M.L.J. 135. 

- 7 -S. 149 and O. 33, R. 7—Dismissal of pauper 

application—Permission granted to pay Court- 
fees—Date of institution of suit. See C. P. Code’, 
O. 33, Rr. 7 and 15. 43 C.W.N. 686. 

S. 149— Judge distributing plaints—Power 
to extend time. .... 

A Judge acts ministerially in distributing 
plaints and does not constitute a Court for the 
purpose of extension of time under S. 149, C. P. 
Code. But the mere fact that the deficiency in 
court-fee is made up on his requisition is not 
material, as even if the plaint is sent to the 
trial Court with deficient court-fee, that Court 
would be bound to ask the plaintiff under 0.7, 

R. 11, C. P. Code, to make up the court-fee within 
a period to be fixed by it, and could reject the 
plaint only if the deficiency is not made up within 
that period. ( Bhide , J.) Jagat Ram v. Kharati 
Ram 39 P.L.R. 199=10 R.L. 228=171 I.C. 764 
=A.I.R. 1937 Lah. 392. 

. -S. 149— Memorandum of appeal filed with 

insufficient court-fee — Application under S. 149 
rejected—Appeal if filed in t me. 
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Where a memorandum of appeal was filed 
within the time allowed by law, with insufficient 
Court-fee, the valuation of the appeal was subse¬ 
quently reduced and an application filed by the 
appellant under S. 149, C- P. Code, for extension 
of time to pay the deficient court-fee was rejected. 

Held, that the memorandum of appeal cannot 
be held to have been presented in time. In the 
absence of an order granting time under S. 149, 
presentation of the unstamped or insufficiently 
stamped memorandum of appeal will not amount 
to a valid presentation. (Varadachariar and 
Pandrang Row, JJ.) Sitharamayya v. Ramayya. 
177 I.C. 453 = 11 R.M. 341=47 L.W. 211=1938 
M.W.N. 71=A.I.R. 1938 Mad. 316=(1938) 1 M. 
L.J. 514. 

-Ss. 149 and 115— Objections filed against 

award zvithout affixing court fee—Court dispos¬ 
ing of matter without taking notice of objections 
—Objector not given opportunity to make good 
court fee—Material irregularity — Revision. 

Where objections were filed against an award 
without affixing court-fee stamp, and the Court 
disposed of the matter without taking any notice 
of the objections and without giving the objector 
any opportunity whatsoever to make good the 
court-fee stamp. 

Held, in revision, that the Court had acted with 
material irregularity in the exercise of its juris¬ 
diction in ignoring the provisions of S. 28 of the 
Court-Fees Act and S. 149, C. P. Code, and its 
order was, therefore, liable to be set aside. ( Agha 
Hatdar, J .) Abdul Ghaffar Ali v. Roshan 
Ara Begum. 169 I.C. 672=10 R.L. 42=38 P.L. 
R. 1163. 

--—S. 149 —Order granting time—If can be 

reviewed subsequently. 

If a plaintiff obtains a grant of time by an enti¬ 
rely false representation, as for example, by 
saying that he had on the previous day been 
robbed of his money or that the stamp-vendor's 
stock was exhausted, it would certainly be in¬ 
equitable to allow the plaintiff to take advantage 
of his own fraud, in view of the principles that 
fraud vitiates consent and that no party should be 
prejudiced by an order made behind his back An 
insufficiently stamped plaint was filed on the last 
day of limitation with an application for granting 
time for payment of full court-fee alleging that 
plaintiff was not possessed of the amount required. 
The Court granted an extension of time for pay¬ 
ing the full stamp and within the time allowed 
the requisite court-fees were paid; but subse¬ 
quently on the date of hearing, the defendant 
contended that time was obtained by plaintiff on 
false pretences and the Court reviewed its order 
granting time, and finding that it was obtained by 
plaintiff under false pretences, set it aside and 
dismissed the suit as barred by limitation. 

Held, that the Court had power to review its 
order granting time under S. 149 and reject the 
plaint as barred by limitation. ( Pollock , /.) 
Revansiddappa v. Shankar. I.L.R. (1938) Nag. 
359=171 I.C. 460=10 R.N. 113=A.I.R. 1937 
Nag. 87. 

-S. 149 and O. 33, R. 15— Pauper applica¬ 
tion rejected—Power of Gourt to grant time to 
Pay Court-fee—Date of institution of suit. 

When the application for leave to sue as a 
pauper is rejected, the proceedings before the 
Court are terminated completely. The plaint car 


only be considered as a plaint if the application 
for leave is allowed. On the failure of the 
application for leave, the document cannot be 
considered any further by the Court. The plaint 
falls with the application to sue, and the only 
recourse of the applicant in such an event is to 
pay the court-fees and institute the suit in the 
ordinary way. When that is done, S, 149, C. P. 
Code, cannot be invoked so as to enable the Court 
to deem the suit to have been instituted at the 
time the application for leave to sue as a pauper 
was made, inasmuch as the two proceedings are 
entirely distinct and the one is commenced after 
the termination of the other. A petitioner in an 
application for leave to sue in forma pauperis 
desiring to take advantage of the provisions of 
S. 149 must make his application for permission 
to pay the court-fees on the proposed plaint or 
for a grant of time for such payment before his 
application for leave to sue in forma pauperis is 
finally rejected. A.I R. 1929 Pat. 637 and A.I.R. 

1936 Cal. 28, Diss. ( Mya Bu and Mackney, JJ.) 
Ma Saw Yin v. S. P. K. A. A. M. Firm 169 I.C. 
890=10 R.R. 42=1937 Rang L R. 331=A.I.R. 

1937 Rang. 185. 

-Ss. 149 and O. 33, R. 2—Pauper petition— 

Subsequent application to pay Court-fees—Effect 
of—Discretion of Court. See C. P. Code, O. 33, 
R. 2 and S. 149. 1938 Rang.L.R. 629 

-—^S. 149 —Plaint rejected for non-payment of 

deficit court-fee—Subsequent order setting aside 
order of rejection and granting time for payment 
— Validity. 

If, without an application for review, a Court 
sets aside its own previous order rejecting a 
plaint for non-payment of deficit Court-fees and 
gives a further extension of time under S. 149, C. 
P. Code, its subsequent order is not a nullity but 
remains a perfectly good order until it is set aside 
by a superior Court or in proper proceedings. 
( Henderson, J.) Dharmanath Sarma v. 

Madhu Chandra Mahanta. 69 C.L J. 379=A. 
I R. 1939 Cal. 722. 

-S. 149 —-Plaint with deficient Court-fee 

Presented within limitation—Deficiency made good 
and accepted by Court after limitation — Court, if 
can be deemed to have granted time. 

A plaint which did not bear the requisite Court- 
fee stamp was presented on a day previous to the 
date on which the limitation for the suit expired, 
but it was accompanied by an application for an 
extension of time for the payment of the Court- 
fee. The plaintiff did not obtain an express order 
from the Court granting him time but made up 
the deficiency in the Court-fee stamp on a subse¬ 
quent date. 

Held, that even assuming that the Court-fee 
was made good after the expiry of the period of 
limitation, the Court must be deemed to have 
granted time by accepting the Court-fee, and the 
plaint having been presented within limitation, 
the suit was not barred by time. ( Jai Lai, J.) 
Hira Lal v. Fayaz Khanam. 167 I.C. 291=9 R. 
L. 478=38 P.L.R. 445=A.I. R.1937 Lah. 111. 

I -S. 149—Powers of Court—Application for 
leave to sue as pauper—Subsequent payment of 
court-fee—Excuse of delay—Power of Court— 
Suit—When instituted—Considerations. See 
Limitation Act, S. 3, Expl. A.I.R. 1937 Nag. 
36. 
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—^ S. 149 —Power of Court to extend time for 
payment of Court-fee—Refusal of permission 
under O. 33, R. 5—Rejection of application under 
O. 33, R. 7 (3). See C. P. Code, O. 33, Rr. 5, 7 
and S. 149. 

--S. 149— Power of Court—Order to pay 

deficit Court-fees within particular period—Suit 
to stand dismissed in case of failure—Plaintiff 
applying for extension of time before expiry of 
period—Power to extend. 

Where the appellate Court orders the plaintiff 
in a suit to put in additional Court-fee within a 
particular time and directs that in case of failure 
to do so on his part the suit is to stand dismissed, 
and the plaintiff applies for extension of time for 
putting in the deficit Court-fee before expiry of 
the period, the appellate Court has jurisdiction 
under S. 149 to extend the time as the appeal is 
not finally disposed of, before the order of exten¬ 
sion of time is made. ( Nasitn Ali and Hender¬ 
son, JJ.) Ramesh Chandra Talukdar v. Pra- 
matha Nath Sanyal. 162 I.C. 522=8 R.C. 610 
=63 C.L.J. 591=40 C.W.N. 758=A.I.R. 1936 
Cal. 245. 

-S. 149—Scope—Set-off—Written statement 

not stamped—Trial Court ordering payment of 
Court-fee, but not realising full Court-fee— 
High Court’s power to direct payment of deficit 
Court-fee in second appeal. See Court-fees Act, 
Ss. 12 (ti) and 28. A.I.R. 1936 Cal. 277. 

-S. 150— Applicability—Transfer of business 

—Meaning of—Transfer of jurisdiction as re¬ 
gards future business—Pending cases not trans¬ 
ferred or affected—Application for restitution 
arising out of such pending cases—Jurisdiction to 
entertain. 

S. 150, C. P. Code, only applies to cases where 
the business of a court is transferred to another 
Court on account of the abolition of that Court 
or the transfer of any local area from the juris¬ 
diction of one Court to that of another. It can¬ 
not be invoked to meet a case where there has 
neither been a transfer of the entire business of a 
Court owing to its abolition, nor a transfer of 
any particular case from one Court to another. 
Where there has only been a transfer of juris¬ 
diction as to future business subjeetto an express 
reservation as regards pending cases, the Court 
in which a suit was pending and which passed the 
decree has exclusive jurisdiction to entertain and 
decide applications for lestitution arising out of 
such suit. ( Harries and Rachhpal Singh, JJ.) 
Skinner v. Skinner. I L.R. (1937) All. 670= 
1937 A.W.R. 510=1937 A L. J. 588=1937 A.L.R. 
713=170 I.C. 706=10 R.A. 157=A.I.R. 1937 
All. 515. 

-S. 151. 

Abuse of process. 

Addition of parties. 

Amendment. 

„ Second application for. 

Appeal. 

Applicability. 

Compromise decree. 

Consent decree. 

Ends of justice. 

Execution. 

Execution sale. 

Inherent power. 

Injunction 

Jurisdiction. 


DIGEST, 1936—1940 

C. P. CODE (1908), S. 151. 

Limitation. 

Order under. 

Other remedy. 

Powers of High Court. 

Remand. 

Restitution. 

Restoration. 

Review. 

Scope. 

Stay of execution. 

Stay of suit. 

Abuse of process. 

--S. 151— Abuse of process of Court—Court 

incorrectly fixing period of grace for payment of 
arrears of rent—Payment after date fixed but 
within proper time—Ejectment—Power of Court 
to redress wrong. 

Where a decree for ejectment wrongly fixed 
the period of grace for payment of the arrears 
and the tenant in ignorance of his remedy kept 
quiet and paid the arrears after the date but 
within the proper time allowable under the law, 
but the landlord nevertheless applied under S. 61 
of the Oudh Rent Act and obtained an order of 
ejectment, such an order amounts to an abuse of 
the process of the Court and S. 151, C. P. Code, 
is the only section under which the tenant could 
get redress of the wrong done and the Court can 
remedy the injustice done by reason of the wrong 
order and cancel the decree of ejectment 
{Mehta, J.M.) Hari Kishen Das v. Badal 
Singh. 1939 A.L.J. (Supp.) 10=1938 R.D. 758 
=1938 O.W.N. 931=1938 A.W.R. (B.R.) 383. 

Addition of parties. 

-Ss. 151 and 153— Addition of parties — 

Appeal filed against dead respondent—Addition 
of legal representatives of deceased party and 
amendment of record—Powers of Court. 

A Court has jurisdiction in an appeal to order 
the addition as parties to the appeal legal repre¬ 
sentatives of respondents who were not parties 
to the appeal in the sense that they were dead. 
Though the appeal might be one against a dead 
erson or persons, the Court has power under 
s. 151 and 153 to add the legal representatives 
and amend the record in order to prevent injus¬ 
tice being done to either side. ( Wadia and Was- 
soodew, JJ.) Alabhai Vajsurbhai v. Bhura 
Bhaya. I.L R. (1937) Bom. 602=39 Bom.L R_ 
444=10 R.B. 207=171 I.C. 536=A.I.R. 1937 
Bom. 401. 

-Ss. 151, 152, 153 and Evid. Act, S. 94— 

Amendment—Application to amend mistake in 
mortgage deed, preliminary and final decrees as to 
extent of interest mortgaged—If permissible. 

Where after the passing of a final decree on a 
mortgage an application is made under Ss. I51 r 
152 and 153, C. P. Code, to amend the mortgage 
deed, preliminary and final decrees with reference 
to the extent of the interest mortgaged, namely,, 
from ‘five pies’ to ‘five shares’ on the ground that 
a mistake which crept in the mortgage was re¬ 
peated in the plaint and in the decrees, it cannot 
be granted for the mortgagees cannot be allowed 
to obtain by this application what they could not 
have obtained in the suit itself. This is a case 
which is governed by the rule laid down in S. 94 
of the Evidence Act. ( Bennet and Verma, JJ.) 
Uma Shanker Rai v. Ram Agyan Thakur- 
I.L.R. (1939) All. 399=181 I.C. 153=11 R-A. 
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552=1939 A.W.R. (H.C.) 173=1939 A.LJ. 193 
=A.I.R. 1939 All. 231. 

Amendment. 

-S. 151— Amendment — Sale in execution of 

mortgage decree—Property wrongly described in 
sale certificate due to mistake in mortgage deed — 
Amendment of sale certificate — Jurisdiction. 

The decree-holders purchased the property in 
execution of their mortgage decrees. By an appli¬ 
cation, they alleged that though they had obtain¬ 
ed a sale certificate from the Court they could 
not get mutation made in their favour as the sale 
certificate showed as if the property purchased 
by them was situated in one mahal only while as 
a matter of fact it was in two mahals. They, 
therefore, prayed that the sale certificate be 
amended so as to describe the property in detail 
as given in the application specifying the pro¬ 
perty of each of the two mahals separately. It 
was contended by the opponent that the descrip¬ 
tion given in the sale certificate being in accord¬ 
ance with that given in the mortgage-deed itself, 

the Court had no jurisdiction to amend the sale 

certificate. 

Held, that the Court had power under S. 151, 
C. P. Code, to make the amendment in question. 

( Zia-ul-Hasan , /.) Suraj Din v. Ram Prasad 
Sinch. 12 Luck. 167=8 R O. 361=1936 O.W. 
N. 575=162 I.C. 233=1936 O.L.R. 239=A I.R. 
1937 Oudh 144. 

-Ss. 151 and 152 —Amendment of decree — 

Question of costs raised in both first and second 
appeals-Dismissal of appeals—Effect of— 
Amendment of first appellate decree relating to 
costs—If competent. 

Where the question of costs was raised by the 
applicant for an amendment of the decree in both 
the first and second appeals which were dismis¬ 
sed, the matter must be presumed to have been 
adjudicated upon adversely to him. In such cir¬ 
cumstances, no application by him for amend¬ 
ment of the decree relating to costs is competent 
in the first appellate Court. ( Bhide , /.) Sadhu i 
Ram v. Lakhmi Dass. 183 I.C. 144=12 R.L. 
103=41 P.L.R. 136=A.I.R. 1939 Lah. 312. 

-Ss. 151 and 152 —Amendment of decree — 

Second application — Maintainability. 

It is not open to a Court to entertain a second 
application for amendment of a decree, when a 
prior application on the same question has been 
dismissed. (Bhide, /.) Sadhu Ram v. Lakhmi 
Dass. 183 I.C. 144=12 R.L. 103=41 P.L.R. 
136=A.I.R. 1939 Lah. 312. 

-;-Ss. 151 and 152 —Amendmefit of decree — 

Third party acquiring interest in property affected 
by decree—Application for amendment of decree 
long after—If can be allowed. 

A decree should not be amended in the exercise 
of the powers conferred under Ss. 151 and 152, 
C. P. Code, long after it was passed so as to pre¬ 
judice the rights acquired by third parties in the 
property affected by the decree. The principles 
which apply to the amendment of pleadings can¬ 
not be extended to the amendment of a decree 
after interest of third parties has accrued. (Lo- 
kur, J.) Laxman Mahadev v. Maruti Rambhau 
184 I.C. 775=41 Bom.L.R. 800=A.I.R. 1939 
Bom. 389. 
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No appeal lies from an order passed under 
S. 151, C. P. Code. (Tek Chand atid Abdul 
Rashid, JJ.) Ganesh Datta v. Model Town 
Society. 185 I.C. 125=12 R.L. 268=A.I.R. 

1939 Lah. 508. 

-S. 151—Appeal—Amendment of decree to 

correct description of property—Power of Court 
—Refusal to amend—Appealability. See C. P. 
Code, S. 47. 41 Bom.L.R. 1170. 

--—S. 151—Appeal—Application for enquiry 

as to how much money was due from judgment- 
debtor—Application referring to S. 151 in the 
heading—Order on—Appealability. See C. P. 
Code, S. 47. 161 I.C. 21. 

-S. 151— Appeal—Application under O. 21, 

R. 90 —Order restoring possession to judgment- 
debtor pending its decision — Appeal — Revision. 

An appeal was filed against an order rejecting 
as incompetent an application filed by the judg¬ 
ment-debtor under O. 21, R. 90, C. P. Code. In 
the meantime the sale was confirmed and the 
auction-purchaser took possession. The Appel¬ 
late Court allowed the appeal and remanded the 
case to be heard on the merits. The lower Court 
passed an order restoring possession of the pro¬ 
perty to the judgment-debtor acting under S. 151, 
C. P. Code. 

Held, (i) that the order was really in the nature 
of an interlocutory order and was not in any 
sense a “decree” within the meaning of S. 2 (2), 
C. P. Code, as the eventual rights of the parties 
would depend upon the result of the decision 
of the application under O. 21, R. 90, that no ap¬ 
peal lay against the order, and that, therefore, 
an application for revision was competent; (ii) 
that it could not be said that the order was made 
without jurisdiction. (Henderson and Latifur 
Rahman, JJ.) Surpat Singh v. Ratanchand. 
I.L.R. (1939) 2 Cal. 378=186 I.C. 600=12 R. 
C. 489=70 C.L.J. 160=43 C.W.N. 1028=A.I.R. 

1940 Cal. 92. 

-S. 151— Appeal—Objection to passing of 

final decree on mortgage—Claim for payment 
made—Dismissal for default—Refusal to restore 
—If appealable. 

Where an objection to the passing of a final 
decree on a mortgage is raised on the ground that 
certain payment made after the preliminary de¬ 
cree has not been given credit to, but the objec¬ 
tions are dismissed owing to default in appear¬ 
ance, a refusal to restore such application is not 
appealable, for it is an order passed on an appli¬ 
cation to exercise the Court’s inherent jurisdic¬ 
tion under S. 151, C. P. Code. (Mulla, /.) 
Munni Singh v. Collector of Benares. 179 I. 
C. 70=11 R.A. 349=1938 A.W.R. (H.C.) 711 
= 1938 A.L.J. 1055=A.I.R. 1939 All. 28. 

— -S. 151— Appeal — Order amending final 

decree under S. 151— Right of appeal — Proper 
procedure—Appeal from amended decree — Com¬ 
petency. 

The nature of an order is not determined by the 
provision of law to which it may wrongly have 
been assigned. The true test is, what is the order 
itself. A Court cannot change its true order 
merely because it is given a wrong name. Where 
a Court amends a final decree passed by it pur¬ 
porting to do so under S. 151, C. P. Code, it can¬ 
not be said that »o appeal lies in the matter on 
the ground that an order under S. 151, C. P. 
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C. P. CODE (1908), S. 151. C. P. CODE (1908), S. 151. 

Code, is not appealable. A Court cannot evade der inherent powers—If appealable—If covered 
the appellate jurisdiction of the Court above it by by S. 47. See C. P. Code, S. 47. 43 L.W. 773= 
arbitrarily placing its order under a provision of A.I.R. 1936 Mad. 636. 

law, orders under which are not appealable. The -S. 151— Appeal-Order passed under S. 

appellate Court should not treat the amending 151— Power of High Court to set aside. 
decree as an appealable order but it should regard No appeal lies from an order passed by a Court 
the decree as amended by the order and the in exercise of its inherent jurisdiction under S 
amended decree being appealable the appellate 151, C. P. Code. Where the lower appellate 
Court should deal with the matter as an appeal Court has heard such an appeal, it is open to the 
from the amended decree and proceed to hear and High Court to set aside the order entertaining 
determine the same. (Davis, J.C. and Tyabji, J.) the appeal, and therefore an appeal lies to High 
Nhodromal Jeramdas v. Menghamal. I.L.R. Court merelv on the Question of jurisdiction 
(1939) Kar. 428=185 I.C. 67=12 R.S. 141= (Jai Lai, /.)' Maghi Mal z/. Ganpat Rai. 163 
A.I.R. 1939 Sind 303. I.C. 121=8 R.L. 1010=38 P.L.R. 717=A.I.R. 

-Ss. 151 and 144— Appeal — Orders for 1936 Lah. 212. 

restitution after setting aside order of confirmation - -S. 151—Appeal—Remand under S. 151. 

of sale—Principle involved. $ ce Remand, infra. A.I.R. 1936 Pat. 491. 

Simply because an order is passed under the -S. 151—Appeal—Restitution—Order for— 

inherent powers it does not necessarily become Appealabilit 3 '—Remedy—Revision. See C. P. 

appealable. If however the inherent powers are Code, Ss. 144 and 151. 19 Pat.L.T. 111. 
used to expand a remedy in order to do justice -S. 151—Appeal—Restitution—Order un¬ 

to cover a case not within the exact words of but ^er S. 144 read with S. 151—Appealability—Re- 
within the purpose of a procedural section, the ^ee C. P. Code, Ss. 144 and 151. 19 Pat. 

Court is in effect using its inherent powers to act L.T. 118. 

as if the orders were made under the section in Applicability. 

question. In such a case, even justice demands -S. 151— Applicability — Absence of other 

that one side should be given a remedy and the remedy. 

other side should, as a matter of justice, be allow- S. 151, C. P. Code, is to be invoked when no 
ed the right to appeal that would have existed other remedy under the law is available and one 
had a particular section really applied instead of party or other is entitled to relief in equity, 
its being applied by means of a fiction. There- (Mehta, S.M. and Harper, J.M.) Ram Autar v. 
fore an order for restitution passed after setting Qadir. 1940 A.W.R. (B.R.) 55=1940 R. D. 
aside an order of confirmation of sale in execu- 159. 

tion proceedings is in fact not an order under -S. 151— Applicability — Appeal . dismissed 

S. 144 but an order under S. 151, and by analogy for failure of appellant to file appellant's list or 
is appealable. (Stone, C.J. and Digby, J.) Mt. make printing deposit in time — Restoration — Ap- 
Champabai v. Daulatram Sharma. I. L. R. plication for — Inherent pozver of Court to entcr- 
(1939) Nag. 350=179 I.C. 677=11 R.N. 307= tain—If application for review under O. 47, R. 1 
A.I.R. 1938 Nag. 326. —O. 41, R. 19— Application of Patna High Court 

-S. 151— Appeal — Order in exercise of in- Rules, Part II, Chap. IX, R. 23. 

herent jurisdiction in execution. An application for the restoration of an appeal 

No appeal lies from an order made by the dismissed for failure to file the appellant’s list 
Court in exercise of its inherent jurisdiction cannot be treated as an application for review, 
under S. 151 in execution proceedings. (Davis, Under O. 47, R. 1, C. P. Code, the new matter or 
J.C. and Lobo, A.J.C.) Esak Haji Abubakar v. evidence should have been discovered by the party 
Jimabai. 30 S.L.R. 170=165 I.C. 305 (2)=9 applying for review and not by the Court whose 
R.S. 96=A.I.R. 1936 Sind 166. order is to be reviewed; and secondly, the error 

---Ss. 151 and 144— Appeal — Order not or mistake referred to in the rule should be one 

strictly coming under S. 144, passed under S. 151 apparent on the face of the record and not one 
— If appealable—Right of appeal—Nature and caused by the Court not being apprised at the time 
extent of. of the dismissal of the appeal of the circumstan- 

An order under S. 151, C. P. Code, is not ap- ces which prevented the appellant from taking 
pealable. It is not correct to say that when an the necessary steps. A failure to file the appel- 
order which does not strictly come under S. 144, lant’s list cannot be treated as being an omission 
C. P. Code, is passed under S. 151, it is appeal- of the same kind or description as an omission 
able. The right of appeal is a creature of the to produce a matter or evidence subsequently dis- 
statute and unless there are express provisions of covered or a mistake or error apparent on the 
law relating to the maintainability of an appeal, face of the record. Nor would O. 41, R. 19, 
it would not be correct to say that because an C. P. Code, apply to such an application for res- 
appeal is allowed by statute in certain cases it toration of an appeal dismissed under R. 23 of 
must be allowed by way of analogy in other simi- Ch. IX, Part II of the rules framed by the Patna 
lar cases. Where an application for restitution High Court for failure to file the appellant's 
is made under S. 151, C. P. Code, and is treated list. The failure to file the list stands on no worse 
as such by the Court and an order is passed, it is footing than the default referred to in Rr. 11, 
not appealable. (Zia-ul-Hasan, C.J. and Srivas- 17 and 18 of O. 41; and although there is no 
tava, J.) Brij Mohan Singh v . Rameswar provision in the Code covering the case of resto- 
Singh. 183 I.C. 709=12 R.O. 58=1939 A.W. ration of an appeal dismissed for failure to file 
R. (C.C.) 127=1939 O.W.N. 765=1939 O.A. the list or to deposit the printing cost, the Court 
636=1939 O.L.R. 544=A.I.R. # 1939 Oudh 273. is not powerless to restore the appeal. If the 
- S. 151—Appeal—Order of restitution un- Court has power to dismiss an appeal for such 
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failure, it also has the power to restore the appeal 
in a proper case. S. 151, C. P. Code, expressly 
saves the inherent power of the Court, and every 
Court must be deemed to possess as inherent in 
its very constitution all such powers as are neces¬ 
sary to do right and undo a wrong in the course 
of the administration of justice. An application 
to set aside an order dismissing an appeal for not 
filing the appellant’s list within the time allowed 
may be entertained under S. 151, C. P. Code, and 
neither O. 41, R. 19 nor O. 47, R. 1 would apply. 
(Harries, C.J., Fazl Alt and Agarzvala, JJ.) Ram 
Khelawan Singh v. Monilal Sahu. 19 Pat. 
159=12 R.P. 371=6 B.R. 184=185 I.C. 480= 
20 Pat.L.T. 883=1939 P.W.N. 832=A. I. R. 
1939 Pat. 678 (F.B.). 

-S. 151— Applicability—Inherent powers -— 

IF hen to be exercised. 

It is a well-recognised principle that where a 
party has another remedy, and will not adopt or 
negligently fails to pursue it, the Court will not, 
as a general rule, grant him relief under its in¬ 
herent powers under S. 151. (Rowland, J.) 
Rameshawar Lal Jhunjhunwala v. Ramcha- 
ran Prasad Sahu. 178 I.C. 41 = 5 B.R. 49= 
11 R.P. 204=1938 P.W.N. 313=19 Pat.L.T. 
111=A.I.R. 1938 Pat. 447. 

-S. 151 and O. 7, R. 10— Applicability- 

Order returning plaint on ground of pecuniary 
jurisdiction — Appeal. 

O. 7, R. 10 is not restricted only to those cases 
in which the Court for want of territorial juris¬ 
diction returns the plaint. A plaint returned on 
the ground of pecuniary jurisdiction is also to be 
considered as returned under this provision and 
not under S. 151. Hence the order returning the 
plaint on this ground for presentation to‘ proper 
Court is appealable. (Dadiba C. Mehta and 
Lobo, JJ.) Khiomal v. Gop aldas. I. L. R. 
(1939) Kar. 50=175 I.C. 684=11 R.S. 5=A.I.R. 
1938 Sind 124. 

-S. 151— Applicability — Power of Revenue 

Court to invoke against weight of evidence. 

S. 151, C. P. Code, is not to bo lightly invoked 
•or intended to permit a Revenue Court to decide 
a case against the weight of evidence, even if it 
appears equitable. (Drake Brockman, S.M. and 
Knox, J.M.) Sundar Koeri v. Mangal Rai. 
1936 R.D. 457. 

-S. 151—Application under—Modification 

of scheme—Maintainability. See C. P. Code, Ss. 
92 and 151. 1940 O.A. 582. 

-S. 151— Arbitration—Order of reference — 

Power of Court to revoke. 

The Court cannot revoke its order of reference 
to arbitration in the exercise of its inherent power 
under S. 151, C. P. Code. Such a power does 
not exist apart from the provisions contained in 
Sch. II, C. P. Code. (Niamatullah, Harries and 
Collister, JJ.) Manni Lal v. Pahlad Das. 167 
I.C. 171=9 R.A. 512=1937 A.L.J. 29=1937 A. 
W.R. 30=1937 A.L.R. 157=A.I.R. 1937 All. 141 
(F.B.). 

-S. 151—Award under Co-operative Socie¬ 
ties Act—Mistakes in—Correction—Jurisdiction 
of Civil Court executing award to direct rectifi¬ 
cation. See Co-operative Societies Act (II of 
1912), S. 43 and Bengal R. 22 (6). 40 C.W.N. 
39. 
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Compromise decree. 

-S. 151—Compromise decree—Power to set 

aside for fraud, misrepresentation or mistake— 
Procedure. See Compromise — Consent Decree. 

41 Bom.L.R. 994. 

Consent decree. 

-S. 151— Consent decree—Setting aside of 

—Inherent jurisdiction. 

The remedy of a party who impeaches a con¬ 
sent decree on the ground that his consent was 
induced by fraud is to institute a regular suit for 
the purpose. S. 151, C. P. Code, is not applica¬ 
ble in such a case. In the first place, the section 
being a residuary section should not be applied at 
all unless there is no other remedy open to the 
litigants. In the second place, the matter for 
enquiry in such matters is something extraneous to 
the suit itself and the same kind of investigation 
is necessary as in a contested suit. Further it 
cannot be said that there was any fraud practised 
upon the Court which would justify it in exercis¬ 
ing its inherent power. (Muklierjea and Rox¬ 
burgh, JJ.) Suresh Chandra Sen v. Jogesh 
Chandra Sen. 186 I.C. 276=12 R.C. 462=69 
C.L.J. 533=43 C.W.N. 969=A.I.R. 1939 Cal. 
658. 

Court-fee. 

-S. 151— Court-fee — Excess amount — 

Powers of High Court to direct refund. 

In cases which are not governed by Ss. 13, 14 
and 15, Court-Fees Act, the High Court has in¬ 
herent powers to direct a refund under S. 151, 
C. P. Code, of excess Court-fee, where Court-fee 
has been paid in excess of the amount payable, 
and obvious injustice has been done. Where in a 
suit for enhancement of rent under S. 7, B. T. 
Act, the plaintiff paid Court-fees on the basis of 
the enhanced rent both on the plaint and the me¬ 
morandum of appeal, and the proper Court-fee 
payable was the amount payable on the difference 
between the rate claimed and rate paid under Sch. 
I, Art. 1, the High Court interfering under its 
inherent powers directed refund of the excess 
amount paid. (D. N. M it ter and Narasing Rao, 
JJ.) Kumud Nath Das Saha v. Government 
Pleader. 163 I.C. 222=8 R.C. 724=39 C.W.N. 
1074=A.I.R. 1936 Cal. 347. 

-S. 151— Court-fees—Refund — Form of 

order. 

Where the Court has inherent power to order 
the refund of excess Court-fees, a direct order 
for a refund ought to be passed. If the Court 
does not possess jurisdiction to pass an order 
for refund, it is not its duty or function to issue 
eleemosynary recommendations for the purpose 
of enabling a litigant to present a memorial ad 
misericordian to the Revenue Authorities. 55 M. 
641 and 57 M. 542 (544), Disappr. (Page, C.J., 
Mosely and Ba U, JJ.) Chockalingam Amba- 
lam v. Maung Tin. 14 Rang. 173=163 I.C. 
340=9 R.R. 1=A.I.R. 1936 Rang. 208 (F.B.). 

-S. 151— Court-fee—Refund — Powers of 

Court—Order of remand under inherent pozyers. 

Where a Court-fee has been paid by a litigant 
of a larger amount than that exigible under the 
Court-Fees Act, the Court has inherent jurisdic¬ 
tion to order that the excess Court-fee be refund¬ 
ed ex debito justitiae. But where a specific Court- 
fee exigible under the Court-Fees Act has duly 
been paid, and in the Act express provisions are 
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inserted setting forth the circumstances in which a 
Court-fee can be refunded, the Court has no juris- 
diction in the exercise of its inherent powers or 
otherwise than as therein prescribed to order that 
the Court-fee chargeable and paid shall be re¬ 
funded to a litigant. Where, therefore, an order 
of remand passed by the Court does not come 
within S. 13 of the Court-Fees Act but is one 
purported to have been passed under its inherent 
powers, the Court has no jurisdiction either under 
the Court-Fees Act or in exercise of its inhe¬ 
rent powers to refund the Court-fee paid by the 
appellant. {Page, C.J., Mosely and Ba U, JJ.) 
Chockalingam Ambalam v. Maung Tin 14 
Rang. 173=163 I.C. 340=9 R.R. 1=A.I.R. 
1936 Rang. 208 (F.B.). 

-S. 151—Court-fee—Refund of unspent 

process fee or custody fee deposited in respect 
of attachment of movables. See Court-Fees Act 
Ss. 13, 14 and 20. A.I.R. 1937 Cal. 86. 

Ends of justice. 

- —S. 151 —Ends of justice—Agreement by 

parties in suit—Power of Court to give effect to 

—Procedure not contemplated by Code _ If can 

be adopted—Money found due by one defendant 
to another in suit by plaintiff against them — Trans¬ 
position of defendant as plaintiff and decree for 
sum found due—If can be passed—C. P. Code 
O. 1, R. 10. 

In a suit by the plaintiff against her son, the 
1st defendant and his principal, the 2nd defendant, 
to recover a sum of money belonging to her and 
used by the 1st defendant for the purpose of the 
2nd defendant’s business, the plaintiff applied for 
the appointment of a Commissioner to settle the 
accounts of defendants 1 and 2, expressing her 
willingness to take whatever was found due on 
accounting. Both the defendants endorsed this 
application with a statement showing consent, 
each agreeing to pay the other what might be 
found due on taking accounts and stating that the 
Court might pass a decree for the amount found 
due. A Commissioner was accordingly appointed 
and he sent in a report finding that a certain 
amount was due by the 1st defendant to the 2nd 
defendant on accounts. Plaintiff then applied un¬ 
der O. 1, R. 10, C. P. Code, to transpose the 2nd 
defendant as plaintiff for the purpose of enabling 
a decree to be passed in his favour, but the 2nd 
defendant attempted to resile from the agreement. 

Held, (1) that though O. 1, R. 10, C. P. Code, 
did not in terms apply, the transposition should 
be made in the interests of justice and a decree 
granted to the 2nd defendant after such trans¬ 
position, it being always the policy of the Court 
to enforce, if possible, any agreement entered into 
between the parties; and in special circumstances 
where a grave injustice would be done if the 
Court did not exercise its inherent powers, the 
Court is entitled under S. 151, C. P. Code, to do 
justice by giving effect to the agreement of the 
parties; (2) that the 1st defendant should not be 
allowed to resile from the agreement entered into 
freely by him to pay whatever might be found 
due by the Commissioner; and when he agreed 
to pay the 2nd defendant or plaintiff such sum as 
might be found due, he impliedly agreed to such 
changes being made in the nature or frame of the 
suit as to give effect to the finding of the Commis¬ 
sioner ; and that (3) though the procedure adopt- 
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ed was not contemplated by the Code, the Court 
m virtue of the agreement became an arbitrator, 
and the parties were bound by their agreement. 
(Horwill, /.) Moosa Sahib v. Subbamma. 1937 
M.W.N. 382=45 L.W. 764=170 I.C. 819=10 

R. M. 235=A.I.R. 1937 Mad. 563=(1937) 1 M. 

L.J. 672. ' 

-S. 151— Ends of justice—Objection that 

pleader engaged by opposite party should not be 
allowed to appear—Objection accepted in lower 
Court — Interference. 

Where in a suit a party objects that a pleader 
en gaged by the opposite party should not be al¬ 
lowed to appear, as he had been previously en¬ 
gaged by him in connexion with the same litiga¬ 
tion, and the lower Court after hearing both the 
parties, accepts the objection, an application by 
the pleader to set aside an order does not lie 
either under S. 151 or S. 115, C. P. Code or under 

S. 85, Government of Burma Act. {Baguley and 
Mosely, JJ.) Maung Tha Tun v. Brajahori 
Waddader. 1939 Rang. L. R. 14=177 I.C. 511 
= 11 R.R. 137=A.I.R. 1938 Rang. 241. 

-S. 151 —Ends of justice—Other remedy 

open—If bar to Court from exercising powers 
under S. 151— Duty of Court in respect of minors 
and widoivs. 

The fact that a minor has a remedy to have an 
adverse order set aside by a suit does not exclude 
the remedy which the Court possesses under S. 151 
if the Court thinks that it is essential in the 
interests of justice that this power under S. 151 
should be exercised. It is of course easy in the 
quiet atmosphere of the Court to say that this 
and that should be done, and another suit should 
be brought; but any one who has any experience 
of the .difficulties of litigation in India, particu¬ 
larly where a widow' or a minor is concerned, can 
realize that where two courses are open, one in 
which the Court can take immediate action in a 
suit that is before it and the other in which the 
Court can merely say that another suit should be 
filed, the Court is bound in the exercise of its duty 
and in answer to its own conscience to direct that 
course should be taken which would lessen the 
difficulties and remove obstructions in the way of 
widows and orphans. {Davis, J.C. and Mehta, 
A.J.C .) Mohanlal Tejmal v. Sh. Khushali- 
BAr. 31 S.L.R. 32=169 I.C. 918=10 R.S. 28 
=A.I.R. 1937 Sind 101. 

-Ss. 151 and 152 —Error not due to slip 

but due to negligence of party—Amendment of de¬ 
cree, if justified. 

Where the trial Court is of the opinion that 
the error if any was not one arising from any 
accidental slip or omission but rather arising from 
the negligence of the parties, it would not be pro¬ 
per for the High Court to say that there is such 
an error as would justify an amendment. Fur¬ 
ther where it cannot be amended under S. 152, it 
could neither be amended under S. 151. {Zia- 
ul-Hasan and Yorke, JJ.) Sheo Narain v. 
Lachhman Prasad. 186 I.C. 667=12 R.O. 
321=1940 O.W.N. 213=1940 O.A. 207=1940 
O.L.R. 138=1940 A.W.R. (C.C.) 116=A. 
I.R. 1940 Oudh 298. 

Execution. 

---S. 151—Execution—Injunction to stay 

execution sale—Grant of—Inherent powers. See 
C.P. Code, O. 39, R. 1. 16 Pat. 738. 
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-S. 151 —Execution proceedings—Portion of 

property released from, attachment with consent 
of parties — Decree-holder executing against whole 
property fraudulently—Power of Court to res¬ 
tore property wrongfully attached. 

In execution proceedings a formal order was 
passed with the consent of the parties releasing 
certain portion of property from attachment. In 
further proceedings in the collectorate the Col¬ 
lector, on application by the decree-holder, exe¬ 
cuted the decree by leasing out the whole proper¬ 
ty without excepting the portion ordered to be 
exempt from attachment. 

Held, that the order being a consent order was 
final and not appealable. Hence the portion 
ordered to be exempt from attachment finally and 
completely passed out of the ambit of execution 
proceedings and therefore the proceedings alter 
the order could not be held to be those undei 
S. 47, C.P. Code, in respect of the portion exempt 
from attachment. They were the results of fraud 
perpetrated by the decree-holder, and the Court 
could restore the property wrongfully attached in 
exercise of its inherent powers under S. 151. 

(Aqha Haidar, J.) Jalal Din v. Sant Ram. 
169 I.C. 870=10 R.L. 51=39 P.L.R. 210= 
A.I.R. 1937 Lah. 29. 

-S. 151— Execution—Proceedings in. 

The provisions of S. 151 should not be applied 
to execution proceedings. (Fraser, J.C. and 
Saad-ud-Din, A.J.C.) Piara Ram v. Soma 
Ram A.I.R. 1936 Pesh. 115. 

-S. 151— Execution—Recalling of order 

made ex parte without notice. 

A judicial order which may affect or prejudice 
any party cannot be finally made unless he has 
been afforded opportunity to be heard; and if such 
an order is made ex parte, that is to say, without 
notice to the opposite party, it would be made sub¬ 
ject to the implication that it may be revoked at 
the instance of any party prejudiced thereby; and 
the Court has inherent power to give such direc¬ 
tions as the justice of the case may require. In 
an execution proceeding an application was made 
by a stranger under O. 21, R. 58. The Court 
passed an order registering the application 
and ordering that the application be put 
up on the date of hearing of the execution pro¬ 
ceedings and that the decree-holder should be 
informed of the application and of the date fixed 
for hearing. The officers of the Court failed to 
inform the decree-holder as required. On the 
date fixed for hearing an order on the applica¬ 
tion under O. 21, R. 58 was passed in the absence 
of the decree-holder. The decree-holder moved 
the Court—the successor of the Judge who pass¬ 
ed the order—to recall the order under its inhe¬ 
rent jurisdiction. 

Held, that since the ignorance of the decree- 
holder was due to the default of the officers of 
the Subordinate Judge’s Court, the Judge had 
power to recall the order by invoking the powers 
conferred on it by S. 151, C.P. Code. 17 C.W. 
N. 862 and A.I.R. 1921 Pat. 293 and 491, App. 
{James, J .) Moharmani Kuer v. Bhankumar 
Chand. 161 I.C. 933=8 R.P. 492=1936 P.W. 
N. 118=A.I.R. 1936 Pat. 176. 

— S. 151—Execution—Set-off—Equitable set¬ 
off—Claim arising under same decree—Power of 


Court. C.P. Code, O. 21, R. 19. 44 L W. 
34= A.I.R. 1936 Mad. 626. 

-S. 151—Execution—Set-off not falling 

under O. 21, R. 19—Power of executing Court 
to entertain. See C.P. Code, O. 21, R. 19. 
A.I.R. 1936 Cal. 409. 

-S. 151— Execution—Stopping of sale — 


1 

i 

I 

I 

1 




Inheretit powers. 

Under S. 151, C.P. Code, the Court has full 
power to correct suo tnotu defects which it dis¬ 
covers in its proceedings. It cannot be said that 
a Court is bound to proceed with the sale of 
property when it has been brought to its notice 
that by reason of the absence of attachment, mis¬ 
description in the proclamation or other defect 
any sale held is bound to be set aside. The 
Court is entitled to pause and require that the 
party concerned should correct an obvious defect. 
(Weston, I.C.S.) Kishen Lal v. Man Mae. 
1938 A.M.L.J. 97. 


Execution sale. 

-S. 151— Execution sale—Power to set 

aside before confirmation. 

No doubt the Court has inherent power under 
S. 151, C.P. Code, to set aside an execution 
sale before its confirmation, where there is an 
abuse of the process of the Court. But there is 
certainly no jurisdiction to set aside the sale under 
that section on the application of a third party 
on the ground that owing to a misapprehension 
due to the conduct of another third party he 
failed to be present on the day of the s^le and 
therefore was unable to bid. It might be other¬ 
wise if that had been due to soni? omission or 
wrong procedure on the part of the Court. (Jack, 
J.) Subodh Chandra Mallick v. Ajodhya Ha- 
tui . 182 I.C. 649=12 R.C. 92=43 C.W.N. 
250=A.I.R. 1939 Cal. 161. 

-S. 151— Execution sale—Setting aside — 

Pozuer of Court—Sale in execution of mortgage 
decree without protecting prior mortgagee's 
rights. 

Where the Court directed that the property 
should be sold in execution of a mortgage decree 
free from a prior mortgage but the sale-pro¬ 
ceeds should be deposited in Court for payment 
to the prior mortgagee and that the decree-hoider 
would be entitled to the surplus alone, if any, 
but the decree-holder who purchased the pro¬ 
perty did not implead the prior mortgagee in the 
course of execution proceedings and did not 
deposit in Court any amount for him, the decree- 
holder did not conduct himself in an honest 


manner and the sale is liable to be set aside. 
(Addison and Din Mohammad, JJ.) Jaspat Rai 
v. Kahan Chand. 181 I.C. 389=11 R.L. 821 
=40 P.L.R. 128=A.I.R. 1938 Lah. 232. 


Inherent powers. 

-S. 151— Inherent powers — Appeal—Party 

exonerated by trial Court not made party to ap- 
P^°l—Power of Court to decree claim as against 
him. 

Where a suit is dismissed as against a particular 
defendant by the trial Court, and his name does not 
appear in the memorandum of appeal filed by the 
plaintiff-appellant, the appellate Court cannot de¬ 
cree the suit as against that party; neither S. 151, 
nor Rr. 20 and 33 of O. 41, C. P. Code, can properly 
be applied to the case. Unless the Court of appeal 
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extends the period of limitation for appeal under 
S. 5 of the Limitation Act as against him, the ap¬ 
peal is incompetent as against him and hence he 
cannot be made liable in appeal. (Fast Ali and 
Luby, JJ.) Bisambhardeo Narayan Singh v. 
Hitnarayan Singh. 15 Pat. 219=160 I.C. 976 
= 16 Pat.L.T. 813=8 R.P. 399=2 B.R. 264= 
A.I.R. 1936 Pat. 49. 

- S. 151—Inherent powers—Appeal relating 

to part of decree only—Memorandum accompa¬ 
nied by copy of that part of decree only—Copy of 
unnecessary portions of decree—Power of Court 
to dispense with. See C. P. Code, O. 41, R. 1. 40 
C.W.N. 1298. 

-S. 151 —Inherent powers—Conversion of 

suit into application. 

Where legislature provides a procedure of a 
summary nature by an application without express¬ 
ly barring any suit in that behalf, it is always 
within powers of Courts, when instead of applica¬ 
tion a suit is filed, to treat the suit as an applica¬ 
tion and decide accordingly. {Jack, J.) Ananda 
Pros\d Ghose v. Ronendra Lal. 165 I.C. 715= 
9 R.C. 453=40 C.W.N. 856=A.I.R. 1936 Cal. 
342. 

-Ss. 151 and 152— Inherent power — Exer¬ 
cise of—Another remedy open—Amendment of 
decree—Powers of—Decree of Subordinate Court 
merged in appellate decree. 

A resort to inherent jurisdiction is not permis¬ 
sible where another remedy is open to the person 
preferring an application under S. 151. Thus j 
where a remedy by way of appeal from a decree 
is clearly open to a person, he cannot invoke the 
inherent jurisdiction of the Court. But the mere 
fact that there is no appeal or that there is con¬ 
siderable delay in appealing is no bar to the Dis¬ 
trict fudge entertaining an application to amend 
the decree of the Subordinate Court under S. 151, 
if in fact there is an error in the decree. The 
District Judge can amend the decree even under 
S. 152, if the decree of the Subordinate Court has 
merged in the appellate decree. But this cannot 
be asked to be done as of right. The matter is 
one of discretion with the Court and the discretion 
has to be exercised after duly considering all the 
circumstances. (Bhide, J.) Mitter Sen-Ganeshi 
Lal r'. Kalyan Rai. 178 I.C. 677=11 R.L. 483 
= A.I.R. 1938 Lah. 4. 

_S. 151— Inherent powers—Exercise of. 

The Court is bound to exercise its inherent 
powers cautiously and with circumspection, and 
it is not at liberty to do so where the order pro¬ 
posed would contravene any principle of the 
common law or equity, or would affect a matter 
in respect of which provision has been made by 
statute either expressly or according to the true 
intendment thereof. {Page, C.J., Mosely and Ba 
(j JJ) Chockalingam Ambalam v. Maung 
Tin. 14 Rang. 173=163 I.C. 340=9 R.R. 1 = 
A.I.R. 1936 Rang. 208 (F.B.). 

-S. 151— Inherent powers—Exercise of— 

Conditions—Ends of justice—Test of. 

S. 151, C. P. Code, should be applied with great 
caution and only when the ends of justice require 
its application. In order to decide whether the 
ends of justice require the application of the sec¬ 
tion to a particular case, the Court has to keep in 
view not only the interest of the applicant but also 
that of the other party who may be affected by 


C. P. CODE (1908), S. 151. 


the order sought to be made under the section. 
{Harries, C.J., Fazl Ali and Agarwala, JJ.) Ram 
Khelawan Singh v. Monilal Sahu. 19 Pat 

in 9 ^ 12 T R A?* 371=6 B R ‘ 184=185 I.C. 480= 
Pat.L.T. 883=1939 P.W.N. 832=A.I.R. 
1939 Pat. 678 (F.B.). 

--S. 151—Inherent power—Exercise of— 

Limits C. P. Code, O. 21, R. 48 and Ss. 73 
and 15L 1940 Rang.L.R. 421. 

—-S. 151 —Inherent poivers—Extent of — 

/ ozver to give compensation to decree-holder 
purchaser for loss of part of property purchased 
as the result of another suit. 

S. 151, C. P. Code, cannot be interpreted as 
giving the Courts power which under the general 
law they do not possess. A Court has no power 
under the section to give compensation to a decree- 
holder, who after purchasing property in execu¬ 
tion m satisfaction of his decree loses part of that 
property as the result of another suit. {Wort and 
Varma, JJ.) Phulchand Ram Marwari v. 
NAURANGr Lal Marwari. 16 Pat. 729=10 R. 
P. 320=172 I.C. 225=1937 P.W.N. 836=18 
Pat.L.T. 826=A.I.R. 1937 Pat. 647. 

~ 7 ”S. 151— Inherent powers —Interim injunc¬ 

tion in execution. 

The provisions of S. 151, C. P. Code, are very 
wide and where the interests of justice so re¬ 
quire, it is competent to the Court to order an 
interim injunction to issue even in execution pro¬ 
ceedings. {Lobo, A.J.C.) Kewalram Dewan- 
das V. Gulabsing and Sons. 172 I.C. 131 = 10 
R.S. 136=A.I.R. 1937 Sind 315. 


-S. 151 —Inherent power—Limits of. 

Unless a matter could be brought under S. 115, 
C. P. Code, S. 151 could not be used to set 
aside an order of a lower Court against which 
no appeal or revision lies. {Pollock, J.) Gha- 
nashyam Prasad v. Vishwanath. 1940 N.L. 
J. 93. 


-S. 151— Inherent power—Limits of — De¬ 
cree absolute for dissolution—Setting aside at in¬ 
stance of third party. 

Where a decree for dissolution of marriage 
has been made absolute, it is not open to a third 
party to seek the aid of the Court under S. 151, 
C. P. Code, to set it aside on the ground that one 
of the parties to the divorce proceedings was a 
minor and has not been represented by a guardian 
ad litem. Nor is there any provision in the Di¬ 
vorce Act to set aside a decree absolute in the 
manner in which a decree nisi could be attacked. 
{Yorke, J.) Alexander v. M. S. Jalil. 15 
Luck. 350=12 R.O. 274=185 I.C. 884=1940 
O.A. 140=1940 O.L.R. 71 = 1939 O.W.N. 139 
= 1940 A.W.R. (C.C.) 69=A.I.R. 1940 Oudh 
279. 


-S. 151 —Inherent powers—Minor {auction- 

purchaser) subsequently applying for setting 
aside sale on ground of his minority—Power of 
Court to set aside sale. 

Where a minor himself bid at an auction-sale 
but subsequently applied for not confirming the 
sale on the ground that he was a minor, and the 
Court after finding that he was a minor declined 
to set aside the sale on the ground that there was 
no such provision in law, and the appellate Court 
also dismissed the appeal. 

Held, it was doubtful whether second appeal 
lay; confirmation of sale would give rise to com- 
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plications as the sale was in favour of a minor 
and would ultimately have to be set aside as a 

.. a « .a fl <• .€ 


C. P. CODE (1908), S. 151. 

Where a presiding officer of a Court has passed 
an order, his successor cannot and should not go 


ana wouia ummaieiy nave 10 ue sei asmc as a \ 

void transaction. In the absence of any other behind that order and hold that order to be ultra 
provision of law for setting aside the sale, the vires. ( Zia-ul-IIasan and Hamilton, JJ.) Ski 
appeal was treated as an application for revision Krishf.n v. Jamna Narain. 173 I.C. 980=10 


-S. 151—Inherent power—Orders for pro- r-AifsP40 C RomS° r' Vi*—A TP ", S q^r r" * ' 

tection of property, the subject-matter of litiga- 1QQ t> 1^ B° m -L.R. 238—A.I.R. 1938 Bom. 

♦ 1 An TttriC/ 1 1 ot 1 An + nocc C* P POHF O 3 Q I \ * *)• 


ivvuvi* vjyv» --— --o — 

tion—Jurisdiction to pass. See C. P. Code, O. 39 
anp S. 151. 1940 A.W.R. (H.C.) 74. 


—--S. 151— Inherent powers—Power to set 

aside wrong or illegal order — If limited to eases 


« iC1 T . . r> *• 1 • -wrung or uiegai oraer — if limited to cases 

——S. 151—Inherent powers-Particulars in of fraud or deception practised on Court. 

petition or affidavit—Power of Court to direct. A Court has always got an inherent power to 

C - P - Code ' °- 6 ' Rr 1 AND 4 - 40 C w - N - vacate or set aside an order made by it when it 

js brought to its notice that the order is one which 

-S. 151 —Inherent pozvers—Payment of 1S m dl and void and should never have been made. 

money in Court to party entitled—Money realised p s power to so rescind or vacate such an order 
by execution sale of attached property — Applica- limited to cases of fraud or deception prac- 

tion for payment by Crown towards arrears of in? tised upon the Court. (Davis, J.C. and Lobo, J.) 
com e-tax due by judgment-debtor — Pozvers and ~L h 2 L j*1P as Didumal v - Sadhumal Dolumal. 
duty of Court to order payment—Separate suit by 32 S.LJ<.^215. ^ ^ _ 

Crown — Necessity—Attaching creditor—If secur- ~~ S. 151 —Inherent powers—Recalling of in- 

V V*. * J A i y V ^ « A |,-| / I ,Y rt W ,/ MM . 


^rutx'n — iwecrssuy—siizucnmy creuuvr —ij seenr- —» yucuer*—ixccuimig Of \n- 

ed creditor — Income-tax Act, S. 46— If a bar to valid orders. 

application for payment — Crown debt — Priority. A Court has inherent jurisdiction to re-call and 

The Crown has priority over unsecured credi- cancel its invalid orders. ( Iqbal Ahmad and All- 
tors in the payment of debts and the Court can, a ,P hampa Devi v. Asa Devi. I.L.R. 

on application and without a formal attachment 71=172 I.C. 956=10 R.A. 441= 

being issued, order payment of a Crown debt due ‘■’37 R.D. 577=1938 A.L.R. 53=1937 A.W.R. 
by the debtor where there are funds in Court be- 933—1937 A.L.J. 945=A.I.R. 1938 All. 8. 

longing to the debtor. Where in execution of a -S. 151 — Inherent power _ Re-calling of 

decree the judgment-debtor’s property is sold in orders passed by Court—Order passed within 
Court-auction and money is realised, the Court jurisdiction and not illegal-Facts rendering order 
can on the application of the Government order invalid or irregular not brought to notice of 
payment out of the sale proceeds money due by Court—Effect—Power to re-call order dossed 
the judgment-debtor on account of income-tax under mistake or by inadvertence—Bihar Tenanrv 
assessed on and due by the judgment-debtor. It Act, Ss. 26-M and 174 y 

is not necessary for the Crown to file a suit for . Petitioners purchased’a certain holdings belong- 
the amount due when the debt is not disputed mg to their judgment debtors at a sale in execu- 
and is indisputable. The right to payment being tion of a mortgage sale on 20th Mav 1935 The 
indisputable, justice requires that it should be sale was confirmed on 29th June 1935 Tn the 
paid to the Crown when formal application for meantime, however on 10th Tune’ icnc'+u " 
payment has been made. Both right and con- Bihar Te^ncrf Amended Act cime into onerT 
yemence demand that the Court should exercise tion S. 26-M of which Act provided that a sMe 
its inherent power No special act of the Legis- should not be confirmed unless the auction our- 
lature is required to enable the Crown to apply chasers filed a certain notice and ^ 

to the Court for payment of money to which it Court a certain sum“ payment to the l^dlord 
has an undoubted right. The decree-holder who of the holding. This was not done hv 
brings the property to sale is not, by reason of chaser, and the Court confirmed the sak without 
lus attachment before sale placed in the position probably noticing S. 26-M of the Act On 24th 
of a secured creditor. Nor does S. 46 of the September, 1936 the respondent obtained a de 
Income-tax Act operate as a bar to the payment cree for rent and brought the j- a ♦ 

by the Court on mere application. S. 46 is not sale and purchased it himself on l“h Marc^l937' 
t o ^ h at *e ffec t" fake 

to f° rCin8 Payment by any ° thcr method °P“ ™ 23rd April, 1937, thif waTacce^eTby "the 

Mockett, J.- The Court under such circum- ex^arTe The^lldlnM^Ln. 5® ft?*’ though 
stances can rightly invoke its power under S. 151, the CWt on l4th May d 1937 undTr s 'lSI 
C. P. Code, in making the payment to the person Code to re-rail thJ TcA? aI •« \ 5 iu C * P * 
entitled to it. (Leach, C.J., Vara da charier and ting aside^ the Jde 1^ 1937 ' set ' 
Mockett, JJ.) Manickam Chettiar Income- ground 'thatthe de , cree 0n the - 

tax Officer, Madura. I.L.R. (1938) Mad. f 0 annlvt^! °£- eis ^ ad no standi 

744=174 I.C. 423=10 R.M. 702=47 L.W. 368 denoted theMW. St ^ ey had not 

=1938 M.W.N. 197=A.I.R. 1938 Mad. 360= aoXa^n^under S iy/^f a f \, ,he D t , ,me ° £ the,r 
(1938) 1 M.L.J. 351 (F.B.). Arr ThT A",,. 174 f the Bihar Tenancy 

——S. 151— Inherent power—Power to go be- setting aside the sale allowing the application of 
hmd order of predecessor. I the landlord-respondent. application ot 


!! 

i 


, 4°7 


QUINQUENNIAL DIGEST, 1936—1940 


1408 

C. P. CODE (1908), S. 151. 

—S. .151-—Inherent powers—Restoration of 
case ^missed for default—Grounds. See C P 
Code, O 9, R. 9. 40 Bom.L.R. 238. 

, c , S * I . 51 —Inherent powers—Review—Power 

of Subordinate Judge to review order of prede- 

. 151 —Construction. 

o. 01 , u r. Lode, is not intended to constitute 

by way of appeal or revision and not by applying his predecessor of f fke °jims^selT 
q 1 c;i r - p • rx\ l~,.: Tf T . , . jurisdiction as himself. 

H one Judge reviews the order of another, he 


C. P. CODE (1908), S. 151. 

Held, in revision, (1) that the order setting 
the sale passed on 23rd April, 1937, was one 
which it had jurisdiction to pass though the Court 
may have taken an erroneous view of the law, or 
not followed the correct procedure in having pro¬ 
ceeded ex parte ; (2) that the order being within 
jurisdiction, the Court could not re-call it, and 
the remedy of the respondent, if aggrieved, was 


under S. 151, C. P. Code; (3) that there having 
been no application to set aside the sale of 1935, 


Deen no application to set asiae tne sale ot lyJS, cannot escape the provisions of O 47 C P CnrlV 
the Court was bound to confirm the sale under by placing his order under S 151 Both's 151 


O. 21, R. 92, C. P. Code; and the order of con¬ 
firmation was perfectly legal and within jurisdic- 


and O. 47 are to be construed strictly and are not 

. c , «. r c of c intended to be used to allow one Tudge to sit in 

t.on in spite of the enactment of S 26-M of the appeal on orders of his predecessor exercising 

Bihar Tenancy Amendment Act, which was not an equal jurisdiction with his own (Davi c IC 

brought to the notice of the Court; (4) that the and Weston, J.) Mir" Ghulam Shah V 

non-compliance with S. 174, t.e., non-deposit of - - - 

fees at the application on 12th April, 1937, did not 
make the order setting aside the sale without 
jurisdiction, when that fact was not brought to 


^ A T, H £> N o D - I L ‘ R * ( 19 39) Kar. 330=182 I.C! 
i54=ll R.S. 250=A.I.R. 1939 Sind 137. 

S' 151 —Inherent powers—Security for 
^ — - - / r \ t i e costs Revision appltcotion to Hinh Coutt —SVn*- 

the notice of the Court; and (5) that therefore rity for costs—Order for—Power to make—Civil 
the order under S. 251, re-calling the order setting " ’ ~ ~ 

aside the sale was wrong and without jurisdic¬ 
tion and must be set aside. (Manohar Lall, J.) 

R.\m Kishun Lal v. Manzurul Hoque. 180 
I.C. 304=11 R.P. 483=5 B.R. 379=1938 P.W. 

N. 192 =A.I.R. 1938 Pat. 593. 


___S. 151—Inherent power—Reference in 

pending suit to arbitration—Order that if award 
not filed by particular date trial must go on that 
day—Award not filed in time—Decree ex parte — 
Setting aside—Procedure—Proper remedy—Ap- 
lication under O. 9, R. 13—If proper. See C. P. 
Code, Sch. II, para. 8. 71 M.L.J. 648. 

__S. 151—Inherent powers—Refund of 

Court-fee—Plaint rejected for non-payment of 
proper Court-fee—Refund of Court-fee origi¬ 
nally paid—Power of Court. See Court-fees — 
Refund. 1937 A.W.R. 389=1937 A.L.J. 481. 

__S. 151— Inherent powers — Restitution — 

Dutv of Court—Other remedy open—If bar to 
restitution under inherent powers—Property 
wrongly taken away in execution against another 
under erroneous order—Duty to take restitution 

on establishment of title. 

Where property has been taken away from a 
third party under an erroneous order of the Court, 
and that party has subsequently established by a 
suit that the property belongs to him, and not to 
the judgment-debtor in execution of a decree 
against whom the property was so taken, the Court 
must use its inherent powers to restitute to such 
innocent party his property of which he has been 
deprived by the erroneous order of the Court. 
The fact that a suit is maintainable at the in¬ 
stance of that party is no ground for refusing 
redress under S. 151 when the wrong has been 
done under the order of the Court. ( Khaja 
Mohammad Noor, J.) Rameshwar Lal Jhun- 
jhunwala v. Mst. Subdi. 180 I.C. 326=11 R. 
P. 498=5 B.R. 467=19 Pat.L.T. 119=A.I.R. 
1938 Pat. 468. 

-S. 151—Inherent powers—Restitution— 

Powers of Court—Execution sale—Property sub¬ 
sequently held to be third person’s in separate 
suit—Restitution to purchaser of purchase money. 
See C. P. Code, Ss. 144 and 151. 19 Pat.L.T. 
111 . 


Procedure Code, O. 25, R. 1 and O. 41, R. 10 
There is no provision in the C. P. Code or in 
the Provincial Insolvency Act which specifically 
empowers the High Court in revisional applica- 
tions under S. 115, C. P. Code, or S. 75 of the 
Provincial Insolvency Act to pass an order calling 
on the applicant to furnish security for costs. 
But under S. 151, C. P. Code, it is competent to 
the High Court to make such an order as is con¬ 
templated by O. 25, R. 1, or O. 41, R. 10, C. P. 
Code. ( Rangnekar, J.) Hiralal Ramsukh v. 
Monghibai. I.L.R. (1938) Bom. 743=178 IC 

R.B. 191=40 Bom.L.R. 1025=A.I.R. 
1938 Bom. 510. 

-S. 151— Inherent poiuers — When to be 

exercised. 

The powers of S. 151 have to be exercised spa¬ 
ringly. Where there is specific provision of law, 
or a specific procedure provided by law, which 
has not been followed by a party, or of which 
advantage has not been taken by a party, the 
Court would certainly hesitate before exercising 
its inherent jurisdiction under S. 151. ( Rangne- 

kar\ J.) Hiralal Ramsukh v. Monghibai. I. 

L. R. (1938) Bom. 743=178 I.C. 774=11 R.B. 
191=40 Bom.L.R. 1025=A.I.R. 1938 Bom. 510. 

Injunction. 

- -S. 151— Injunction—If the section can be 

invoked to add to the powers conferred by 0. 39. 

Whatever may be said as to the power of the 
High Court to issue injunction for purposes other 
than those mentioned in O. 39, and to punish dis¬ 
obedience thereof in exercise of its own inherent 
power as a Court of record, the power of the Sub¬ 
ordinate Courts must be found within the four 
corners of the Code and it seems to be too much 
to suggest that when the Code has expressly dealt 
with injunction in O. 39, S. 151 can be invoked 
to add to the powers conferred. ( Varadachariar, 

J.) Murugesa Mudali v. Angamuthu Mudali. 
176 I.C. 688=11 R.M. 149=46 L.W. 956=1937 

M. W.N. 1229=A.I.R. 1938 Mad. 190=(1937) 

2 M.L.J. 888. 

—— S. 151— Injunction — Inherent power. 

The petitioner applied under O. 41, R- 5, C. P. 
Code, praying to issue order preventing the order 
of the Judicial Commissioner from taking effect 
during the pendency of the appeal, O. 41, R. 5 and 
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also O. 39, R. 2, C. P. Code, were not applicable/ 
The only alternative was whether S. 151 could 
be invoked. 

Held, tliat the applicant did not come to Court 
with clean hands and no equitable relief could be 
granted to him by way of injunction. (Agha 
Haidar, J.) Jeswant Singh v. Shiromani Gur- 

DWARAS PRABANDHAK COMMITTEE. 164 I.C. 16 

1=9 R.L. 106=A.I.R. 1936 Lah. 567. 

-S. 151—Insolvency Court—Inherent 

powers to rectify omissions. See Provincial 
Insolvency Act, Ss. 37 and 43 (1). 40 C.W.N. 
1229. 

* Jurisdiction. 

-S. 151— Jurisdiction—Absence of—Order 

of Subordinate Judge reviewing predecessor’s 
order on ground of error of laze — Revision — In¬ 
terference. 

Where a Subordinate Judge usurps an appel¬ 
late jurisdiction which he does not possess and 
reviews an order made by his predecessor on the 
ground of an error of law, the order reviewing 
the predecessor’s order is one without jurisdic¬ 
tion and is liable to be set aside in revision by the 
High Court. The fact that the order is made 
under S. 151, C. P. Code, make no difference. 
'(Davis, J.C. and Weston, J.) Mir Haji Ghu- 
lam Shah v. Khanchand. I.L.R. (1939) Kar. 
330=182 I.C. 154=11 R.S. 250=A.I.R. 1939 
Sind 137. 

Limitation. 

-S. 151—Limitation—Excusing delay in 

tiling application for restoration of appeal dis¬ 
missed for default—Powers. See C. P. Code, O. 
41, R. 19 and S. 151. 1938 A.M.L.J. 124. 

-S. 151— Mistake—Rectification of — In¬ 
herent pozuer of Court. 

Where rights of third parties have not inter- 
-vened, it is not only in the power, but it is the duty 
of the Court to relieve a party of the injury done 
to him by it, by reason of its mistakes and de¬ 
faults or mistakes or defaults of its officers in¬ 
advertently committed. (R.C. Mitter, J.) Gada- 
dhar Sarkhal v. Gopal Chandra Das. 63 Cal. 
1079=166 I.C. 641=9 R.C. 570=40 C.W.N. 
'680=A.I.R. 1936 Cal. 343. 

Order under. 

-S. 151— Order under—Appealibility — 

Order passed on appeal — Revision. 

As there is no specific provision in the Code of 
Civil Procedure for an appeal against an order 
passed under S. 151, no appeal lies from such an 
order and therefore the order of an appellate 
Court passed on appeal from such order is passed 
without jurisdiction. And where such an order 
has been passed without jurisdiction a further 
appeal or a revision application can be entertain¬ 
ed to set aside the order which has been passed 
without jurisdiction. (Almond, J.C.) Kanshi 
Ram v. Gobind Ram. 178 I.C. 776=11 R. Pesh. 
58=A.I.R. 1938 Pesh. 81. 

Other remedy. 

-S. 151— Other remedy not availed of — In¬ 
herent pozuer—Resort to — Permissibility . 

When there are specific provisions in the Code 
for the remedy which a party seeks, it is not open 
tto him, after his failure to adopt those remedies, 
"within the period allowed by law, to appeal to the 

Q,. D ,—89 
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inherent powers of the Court to obtain that re¬ 
medy. Hence where a party has not applied under 
O. 21, Rr. 89, 90 or 91 it is not open to him to 
seek the inherent power of the Court to set aside 
the sale. (Mya Hu and Mackney, JJ.) AkU- 
mugam Chettiar v . Ramanathan Chettiar. 
179 I.C. 162=11 R.R. 301=A.I.R. 1938 Rang. 
433. 

-S. 151 —Other remedy open—Execution 

struck off in full satisfaction—Aggrieved party 
not appealing—If can later on apply under S. 151. 

Where certain orders were passed on an execu¬ 
tion application and it was finally struck off in full 
satisfaction, the orders passed were under S. 47, 
C. P. Code and hence appealable. If the party 
aggrieved by those orders fails to pursue the 
remedy by way of appeal, that party could not 
invoke the inherent powers of the Court under 
S. 151 later on. (Mulla, J.) Mohammad Ta- 
har v. Intizar Fatima. 180 I.C. 960=11 R.A. 
542=1938 A.W.R. (H.C.) 733=1938 A. L. J. 
1041=A.I.R. 1939 All. 25. 

--S. 151— Restitution—Other remedy open — 

Exercise of inherent powers—If justified. 

When the law of the land has provided ample 
remedies—statutory and otherwise—for the re¬ 
dress of a wrong suffered by a party owing to 
the conduct of his opponent or the mistakes com¬ 
mitted by the Court, a party is not entitled to in¬ 
voke, and the Court ought not to exercise, the 
inherent jurisdiction of the Court. (Rangnekar, 
J.) Shivapfa Dhondapp v. Ramlincappa. 168 
I.C. 810=9 R.B. 401=39 Bom.L.R. 112=A.I. 
R. 1937 Bom. 173. 

-S. 151 —Other remedy open—Interference 

under inherent pozuer. 

An order which can be set aside in appeal can¬ 
not be set aside under the inherent power of the 
Court. (Nasim Ali and R. C. Mitter, JJ.) Ab¬ 
dul Jabbar Palwan v. Azizar Rahman Mea. 

172 I.C. 682=10 R.C. 406=67 C.L.J. 129=41 
C.W.N. 893=A.I.R. 1937 Cal. 425. 

-S. 151 —Other remedy open—Order by 

execution Court—Inherent powers—Resort to _ 

Permissibility. 

An order by the execution Court under S. 47, 
C. P Code, is an appealable order. The execu¬ 
tion Court has no jurisdiction to set aside that 
order except perhaps on an application for review. 
It cannot do so under S. 151, especially when the 
order is open to appeal. (Jai Lai, J.) Lehna 
Singh v. Mst. Jassi. 38 P.L.R. 331. 

-—S. 151 —Other remedy open—Order of 

sale in contravention of Punjab Land Alienation 

Act—Inherent pozuer of executing Court to set 
aside sale. 

It is well established that recourse to inherent 
powers is not justifiable when another remedy is 
provided by law, for setting aside an illegal order. 
The Punjab Alienation of Land Act itself pro¬ 
vides for such a remedy in an application by the 
Deputy Commissioner to set aside any order 
passed in contravention of the Act by a civil 
Court. The executing Court therefore is not 
justified in^ resorting to inherent jurisdiction 
under S. 151, C. P. Code, to set aside the sale 
which has been confirmed. (Bhide, J.) Budh 
Singh v. Dittu. 175 I.C. 319=10 R.L. 701= 
39 P.L.R. 710=A.I.R. 1937 Lah. 416. . 
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-S. 151— Other remedy open — Resort to in¬ 
herent jurisdiction — Permissibility. 

The party cannot invoke the special powers 
under S. 151, C. P. Code, when there is a legal 
remedy open to him. ( Beckett, J.) Harchand 
Singh v. Salekh Chand. 38 P.L.R. 373. 

Powers of High Court. 

-S. 151— Powers of High Court under— 

Stav of connected suits. * . . . 

The High Court has ample jurisdiction under 
S. 151, C. P. Code, to stay the proceedings in 
connected suits. ( Roughton , F.C.) ^> £ th ™al- 

KRISHNA v. Goverdhanlal. 1938 N.L.J. 120. 
_S 151 — Powers under — Orders in contra¬ 
vention of S. 7 (1) (a) of U. P. Encumbered 
Estates Act—If can be set aside. 

Where a delivery of possession has been 

made in contravention of S. 7 (1) (a) 

of the United Provinces Encumbered Es¬ 
tates Act, though an application for restitution 
mav not come under S. 144, yet it can be set aside 
imder S. 151, C. P. Code. ( Zia-ul-Hasan and 

Vnrhc JJ ) SHEO NATH V. MADAN MoHAN Lae. 

177 I C 543=11 R.O. 50 = 1938 R.D. 765=1938 
A WR.‘ (C.C.) 119=1938 O.W.N. 911=1938 
O.L.R. 422=1938 O.A. 684=A.I.R. 1938 Oudh 

221. 

- S. 151—Refund—Court-fee. See S. 151, 

Court-fees. 

_S. 151— Refund — Lessee paying to lessor's 

decree-holder—Lease failing—Right of lessee to 
refund. 

Where the lessee pays money to decree-holders 
of the lessor on the basis of a lease which is 
subsequently set aside and through no fault of 
his, the lessee has a right to get a refund of the 
money from the person to whom he paid the 
money. (Jai Lai, /.) Maghi Mal v. Ganpat 
Rai 163 I.C. 121=8 R.L. 1010=38 P.L.R. 717 
-A.I.R. 1936 Lah. 212. 

Remand. 

_S. 151— Remand — Inherent powers — Deci¬ 
sion by trial Court on merits and on preliminary 
point — O. 41, R. 23. 

Where the trial Court has decided the case on 
the merits as well as on the preliminary point, the 
appellate Court cannot remand the case under O. 
41, R. 23. If the case is remanded the remand is 
not under O. 41, R. 23, but under the inherent 
powers of Court under S. 151. (Wort, J.) Go- 

BARDHAN MAHTON V. SlTA RAM SlNGH. 164 I. 

C. 1085=9 R.P. 149=1936 P.W.N. 233=A.I.R. 
1936 Pat. 491. 

-S. 151—Remand—Power of High Court 

in revision to remand. See C. P. Code, S. 107. 
A.I.R. 1936 Nag. 140. 

-S. 151—Remand—Power to—Resort to in¬ 
herent power, when not justified. See C. P. 
Code, O. 41, R. 23 and S. 151— Inherent Power. 
1940 N.L.J. 350. 

-S. 151— Remand order under S. 151— Ap¬ 
peal. 

Where the appellate Court remands the case to 
be begun as de novo, the remand is under S. 151 
and not under O. 41, R. 23 and no appeal lies 
from such order of remand. (Wort, J.) Go- 
bardhan Mahton v. Sita Ram Singh. 164 I.C. 
1085=9 R.P. 149=1936 P.W.N. 233=A.I.R. 
1936 Pat. 491. 


DIGEST, 1936—1940 

[ C. P. CODE (1908), S. 151. 

“ "S. 151 —Remand wider inherent power — 

Appeal. 

The C. P. Code makes no provision for an ap¬ 
peal where a suit has been remanded under the 
inherent powers of the Court and hence no ap¬ 
peal can lie in such a case. (Davies.) Hazari 
v. Partaba. 1939 A. M.L.J. 110. 

Restitution. 

-S. 151—Restitution—Case not falling un¬ 
der S. 144—Relief under inherent powers. See 
C. P. Code, Ss. 144, 151 and 47. A.I.R. 1939 
Nag. 101. 

-S. 151—Restitution—Court-fee in pauper 

suit—Payment by defendant under order of Court 
—Order reversed on appeal—Restitution—Award 
of interest—Power of Court—Discretion to re¬ 
fuse. 5Vc C. P. Code, S. 144. (1937) 1 M.L.J. 

21 • 

-S. 151—Restitution—Inherent powers of 

—Absence of reversal or variation of decree. See 
C. P. Code, Ss. 144 and 151. A.I.R. 1937 Nag. 

-S. 151—Restitution—Inherent powers— 

Powers of Court to award mesne profits. See 
C. P. Code, Ss. 144 and 151. A.I.R. 1937 Mad. 
694. 

-S. 151—Restitution—Inherent powers. See 

C. P. Code, Ss. 144 and 151. 43 L.W. 773=A. 
I.R. 1936 Mad. 636. 

-Ss. 151, 144 and 47— Restitution — Order 

confirming sale set aside—Application by auction- 
purchaser for compensation for improvements. 

The order of the executing Court confirming a 
sale which is set aside on appeal does not amount 
to a decree and therefore an application by auc¬ 
tion-purchaser for improvements payable in con¬ 
sequence of that order cannot be said to fall 
within the purview of S. 144 as that section con¬ 
templates restitution where a decree has been 
varied or reversed. Nor does the application fall 
under S. 47 as the question of improvements is 
one between the auction-purchaser and judgment- 
debtor and does not relate to the execution, satis¬ 
faction or discharge of the decree as such. The 
application can therefore fall only under S. 151. 
The question of improvements by auction-pur¬ 
chaser is a question incidental to and consequen¬ 
tial on the setting aside of the sale. The exe¬ 
cuting Court under S. 151 has jurisdiction to go 
into the question of improvements. The judg¬ 
ment-debtor cannot be allowed to retain the bene¬ 
fit of the improvements made bona fide by the- 
auction-purchaser without paying for them. The 
case therefore is a fit one for the exercise of the 
inherent powers of the Court under S. 151. (Tek 
Chand and Abdul Rashid, JJ.) A. R. Da war v. 
Ganesh Datta. A.I.R. 1940 Lah. 59. 

-S. 151— Restitution — Order holding surety 

liable for payment—Reversal—Application by 
surety for restitution—Inherent power of Court. 

A surety who is a party to an order holding 
him liable for payment to the decree-holder can, 
on reversal of that order on appeal, apply to the 
Court for restitution under the inherent jurisdic¬ 
tion of the Court, apart from S. 144, C. P. Code. 
(Dalip Singh, J.) Mukat Behari Lal Tej Pal 
v. Dina Nath. 179 I.C. 336=11 R.L. 552=40 
P.L.R. 289=A.I.R. 1938 Lah. 833. 
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c ici Rpctitntion—Powers of Court— . a Judge has jurisdiction under S. 151, C.P. Code, 

^nartv-Duty to make res- to restore the suit. (AUsop, /.) Anant Pra- 
Money paid to wrong part> lJuty to m SAD Singh Chunnu Tewari. 183 I.C. 426 

titution. A.I.R. 1937 Mad. =12 R. A . 132=1939 A.L.J. 335=1939 A.W. 

Restoration. R. (H.C.) 325=A.I.R. 1939 All. 452. 

—-S. 151 —Restoration ' * \ -S . 151— Restoration—Suit dismissed for 

0. 21, R • 90 Dismissal for ef j default on date fixed for filing objections to Com - 

power of Court. 1A1 , . n i v missioneds report. 

Although it is true that S. 14 j A Court has inherent jurisdiction to restore a 

to proceedings in execution o . .1 suit, which has been dismissed in default owing 

therefore O. 9, Rr. 4 and 9 are 1 PP to a mistake of the Court itself. Where the lower 

the Court has inherent power un r * ’ Court dismissed a suit in default on the plaintiff’s 

C.P. Code, to restore an app ica ion 1 - absence on that date, which had been fixed merely 

tion proceedings which has been 1 mfor filing objections against the report of the 

default, notwithstanding the fac 1 a W*. Commissioner appointed in pursuance of the pre¬ 
cant had an alternative remedy open The judff- limjnary dccree< 

ment-debtor, a purdanashin lady, filed an objee- that the suit should be restored. A.I.R. 

tion petition under O. 21, R. 90 tor settm a=>.ae 1928 T ah 534 and c j c 2 08, Appl. (Tek Chand, 
sale. When her application was called out for ; } DhanpAt Rai v Badri Dass. 166 I.C. 102 
hearing neither she nor her pleader was present. _ g R L 337=A j R 1936 Lah. 759< 
Consequently her application was dismissed and . 

order confirming the sale was passed. A few | Keview 

minutes after the order was passed, judgment- -b. 151—Keview—Inherent power—Ad- 

debtor’s pleader appeared and presented an ap- justment of decree in favour of minor by next 
plication under O. 9. Rr. 4 and 9 and Ss. 141 and friend without sanction of Court—Remedy of 
151 for setting aside the order. The Court did minor—Review—Power of Court. See C.P. 
not apply its mind to the merits of the application Code, S. 47. A.I.R. 1936 Pat. 506. 

for restoration but dismissed it in limine on the -S. 151— Review—Order due to inadver- 

technical ground that no such application lay after fence—Power of Court. 

the sale w'as confirmed. I Where in an execution case the Court had al- 

Held, that the order of the Court dismissing the lowed the auction-purchased to withdraw the 

application for restoration was wrong as in the deposit made by him on furnishing a security 

peculiar circumstances of the case the order dis- for re-depositing it when asked to do so and a 

missing the objection petition for default should surety bond was accordingly executed, and the 

have been set aside and the objection petition Court having asked the purchaser to deposit the 

heard on merits. (Tek Chand, J .) Aciiarji amount made an order that if the amount was 

Bibi v. Swami Shesh Sahai. 41 P.L.R. 544 not deposited within certain period the property 

=A.I.R. 1939 Lah. 223. be resold and short-fall be recovered from him 

r j . . , but on the next date on becoming aware of the 

S ISl-Restoration^Inherent power of surety bond the Court reviewe d and modified its 

Court Execution application consigned to record orc j er and directed the surety to pay the amount. 
for default—Fresh application barred by time. j Held> that the Court had an inherent power 

The Courts have no inherent jurisdiction under to review its previous order as the error was 
S. 151 to restore an application for execution pa t e nt on the face of the record and the previous 
consigned to record room on account ot default order was made by the Court .ruo motu through 
of appearance on the part of the decree-holder. over si g ht. (Bhide, J.) Mohammad Ramzan 
merely on the ground that a fresh application is Mx . Khadita Sultan Begum. 181 I C 429 
not competent on account of 12 years havmg I =n R L 8 34=40 p. L . R . 7 5 5 =A .I.R 1938 
elapsed since the decree was passed. A.I.R. Lah. 472. 

A 7 ° a - s - — Review—Order obtained by practi- 

La Vii,fvL/ a, J d A r -I A R ‘ 4 ^ 8 ’ fraud upon Court—Power to vacate. 

C° Abdui^h Khan i ' su ^ h "' obta^e" bvTracf f '"'TT*' ° £ S* 

\ C g{ 268 = 9 R ' Pesh ' 45=A I R - |Conn ll ^defendant S coX^th^ 

^esn. iyi. , minor plaintiffs next friend and the Court subse- 

-S. 15b —Restoration — Order dismissing quently vacated its order. 

for default petition of compromise. | Held, that the Court had power under S. 151, 

Where a petition for recording a compromise C.P. Code, to vacate an order obtained by mis- 
presented by a party to a suit is dismissed owing leading and practising fraud upon Court and hence 
to the absence of the petitioner on the date of the order of the Court vacating its previous order 
hearing of the petition, his proper remedy is by | was right. (Davis, J.C. and Mehta, A.J.C .) 
way of an application under S. 151, C.P. Code, I Mohanlal Tejmal v. Sh. Khushajlibai. 31 S. 
to have the order of dismissal set aside. It is L.R. 32=169 I.C. 918=10 R.S. 28=A.I.R. 
doubtful whether an appeal lies against the order 1937 Sind 101. 

under O. 43, R. 1 (wi), C.P. Code. ( Derby - — S. 151— Review—Power of Court—Order 
shire, C.J. and Nasim Ali, J .) Surajmall Ke- fixing Court-fees—Court-Fees Act, S. 12. 
shan v. R. A. Wood. 43 C.W.N. 1113. Although S. 12 of the Court-Fees Act lays down 
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of the second part of that section, that does not 
prevent the trial Court from reviewing its order 
fixing Court-fees, a power which is granted to it 
by S. 151, C.P.Code. Where, therefore, the 
Court reopens and takes up the question of appro¬ 
priate Court-fees for a second time, it does not 
amount to material irregularity. ( Middleton, 
J.C.) Shiv Sahai v. Devi Sahai. 166 I.C. 
178 (1)=9 R. Pesh. 59=A.I.R. 1936 Pesh. 
213. 

-Ss. 151 and 115— Revision—Order refu¬ 
sing to amend decree—Power of High Court to 
interfere. 

Even if upon a strict construction of S. 115, 
C.P.Code, the High Court is precluded from 

interfering in revision with an order of a lower 
Court refusing to amend a decree, it is still open 
to it to interfere under S. 151, C.P. Code. 1935 
O.W.N. 968, Rel. on. ( Nanavutty and Zia-ul- 
Hasan, JJ.) Uma Shankar v. Murari Das. 
13 Luck. 186=167 I.C. 586=9 R.O. 391= 
1937 O.L.R. 125=1937 O.W.N. 268=A.I. 
R. 1937 Oudh 246. 

Scope. 

-S. 151— Scope. 

It is a mistake to suppose that S. 151 confers 
any special jurisdiction on Civil Courts. It is 
merely a saving clause which saves inherent power 
of the Court which may exist independently of 
that section from being limited by the provisions 
of the Code. ( Sulaiman, C.J. and Bennet, J.) 
GeNDA MaL V. SuKHADARSHAN L.\L. 164 I.C. 

200=9 R. A 125=1936 A.L. J. 736=1936 A.W, 
R. 531=1936 A.L.R. 713=A.I.R. 1936 All. 
555. 

-S. 151—Scope—Administration suit—De¬ 
cree—Power of Court to pass appropriate order. 
See C.P. Code, O. 20, R. 13. 1938 M.W.N. 

1127. 

-S. 151 —Scope of—‘Ends of justice' or 

4 abuse of the process of the Court '— Construc¬ 
tion. 

Per Blagden, J .—S. 151 does not empower the 
Court to make any order which the particular 
individuals who at a given moment happen to 
compose it think just or calculated to prevent an 
abuse of its process. The words “ends of jus¬ 
tice” and “abuse of the process of the Court”, 
must, in fact, be construed with due regard to 
the rest of the provisions of the Code, the sec¬ 
tion being really intended to prevent the Courts 
being rendered impotent by any omission in the 
Code. The section empowers the Court to make 
“necessary orders”, and no other orders. ( Ro¬ 
berts, C.J. Dunkley ond Blagden, JJ.) 1J Aung 
Gyi v. Government of Burma. 1940 Rang. 
L.R. 512=189 I.C. 338=A.I.R. 1940 Rang. 
162 (F.B.). 

———Ss. 151 and 154— Scope—Power to vacate 
prior order made by Court—Interests of justice. 

It is perfectly competent to a Court to vacate 
its own prior order. The provisions of Ss. 151 
and 154, C.P. Code, are wide enough to allow 
this being done. Where the Court feels that it 
is necessary in the interests of justice to vacate a 
previous order made bv it, it can do so, and such 
an order vacating a prior'wrong order cannot be 
said ito . be - ^improper 'or 1 without jurisdiction. 


jC. P. CODE (1908), S. 151. 

and Sen > U.) Hasan v. Isap I.L.R. 
(1939) Bom 27=180 I.C. 784=11 R.B. 311 = 

40 H80=A.I.R. 1939 Bom. 51. 

S. 151—Scope of—Powers under, when to 
be exercised. See U. P. Encumbered Estates 
Act. S. 6. 1938 R.D. 365. 

c an< ^ 1^2 —Scope and applicability . 

os. 131 and 152, C.P. Code, cannot apply to 
a case where there is no accidental slip or error or 
omission on the part of the Court oi' there is 
no accidental slip, error or omission or slip in 
the plaint which intended one thing and owing to 
an accidental slip stated another, but the parties 
were labouring under a mistake at the time of the 
decree and the mistake was embodied in the de¬ 
cree. ( Daltp Singh, J.) Abdul Sattar v. 

Fa ^ L ^ UI ;' Rahman - 181 1 c - 28=11 R.L. 765 
=40 P.L.R. 100=A. I.R. 1938 Lah. 331. 

~~ 151 Scope of inherent jurisdiction — 

c ic c ? tl0 ri to set as * de execution sale under 
S. 151 —If maintainable. 

S. 151 of the C.P. Code does not confer an 
unlimited jurisdiction on the Courts to do what 
they please and further when another remedy 
was or is open to a party, he has no right to in¬ 
voke the inherent jurisdiction of the Court. An 
application under S. 151 by a decree-holder pur¬ 
chaser to set aside the sale in execution of the 
materials of a house only, is incompetent where 
the decree-holder had submitted to the sale and 
had acquiesced in it and had allowed his other 
remedies to be barred by time. (Bennet and Vcr- 
a MO - vd Rah matt Bebi v. Chandu La l. 1939 
A.W.R. (H.C.) 365=1939 A.L. J. 398=A.I. 
R. 1939 All. 497. 


T-~ S * 151 —Scope and object of—If justifies 

igtwnng or overriding express provision of laiv. 

S. 151, C.P. Code, was not intended to permit 
the Court to ignore or override the provisions 
oi the C.P. Code, nor was it intended to oust 
the provision of the law. It was intended merely 
to supplement the provisions of the Code and to 
provide a means of serving justice when the law 
provided none. It was intended to override the 
plain and express enactment of the law. (Davis, 
J’C. ond IVeston, J.) Mir Haji Ghulam Shah 
v. Khanchand. I.L.R. (1939) Kar. 330=182 
I.C. 154=11 R.S. 250=A.I.R. 1939 Sind 

X O / • 

S. 151— Stay—Stay of suit—High Court's 
powers. 

A mining lease was granted in respect of certain 
land, the lessee covenanting to start the develop- 
ment of the prospective coal mine as soon as pos¬ 
sible after the commencement of the lease. The 
lessee having failed to do so, the lessor brought 
a suit against him for damages for breach of the 
covenant. The lessee applied for stay of the 
suit pending the disposal of another suit institut- 
cd , t Secretary of State against the lessor 
and the lessee, claiming a declaration that the 
essor had no right to the minerals in the land 
and that the lessee had not acquired any title to 
The trial Court declined to stay the suit 
and the High Court's inherent powers to stay 
the procedings were invoked. 

ro that under the circumstances it was desi¬ 
re that the lessor’s suit against the lessee 
should be stayed on proper terms pending the 
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suit by the Secretary of State. (Aganuala and 
Rowland, JJ.) Bengal Coal Co., Ltd. v. Brij- 
deo Narayan Singh. 163 I.C. 895=9 R.P. 49 
=A.I.R. 1936 Pat. 408. 

Stay of execution. 

-S. 151 —Stay of execution—Case not com¬ 


ing under O. 45, R . 13 —Inherent powers. 

It is open to the High Court to exercise its 
powers under S. 151 and stay the execution of 
the decree, although the matter may not be 
strictly within the terms of O. 45, R. 13. Defen¬ 
dant appealed against a decree passed against him 
and also applied for stay of execution of the 
decree. The application for stay was dismissed 
and leave to appeal to the Privy Council was also 
refused. In the meantime, plaintiff applied for 
execution of the decree and it was fixed on 7th 
January, 1939, for final orders. Defendant had 
taken steps to file an application to the Privy 
Council for special leave to appeal and for stay 
of execution. But, it was not physically possi¬ 
ble for the defendant to file his application be¬ 
fore 16th January, 1939. He therefore filed an 
application to the High Court to make an order 
directing stay of execution until his application 
for special leave was filed and orders thereon 
obtained. 

Held, that in the circumstances of the case the 
High Court should stay the execution under its 
inherent powers. ( S. K. Ghose and B. K. 
Mtikerjea, JJ .) Jew an Ram Gangaram & Co. v. 
Commissioners for Port of of Calcutta. 183 
I.C. 565=12 R.C. 168=A.I.R. 1939 Cal. 308 ; 

Stay of suit. 

•S. 151 —Stay of suit. 


S. 151, C.P. Code, cannot be invoked to stay 
a suit which cannot be legally stayed under S. 10, 
C.P. Code, (Din Mahomed, J. ) Lakshmi Insu¬ 
rance Co., Ltd. v. B.K. Kaula. A.I.R. 1940 
Lah. 85. 

•S. ISlr-^Stay of suit—Application for — 


^ w mm w 

Plea of jurisdiction involving difficult questions- 
If can be dealt with. 

A plea as to the jurisdiction of a Court to 
entertain a suit involving questions of difficulty 
and importance should not be dealt with by an 
application for stay of the suit. It may be set 
down as a preliminary question of law for deter¬ 
mination when the suit comes on for trial. 
( Derbyshire, C.J. and Lort Williams, J.) Abdul 
Shakoor v. Ebrahim Shakoor. I.L.R. (1940) 
1 Cal. 497—44 C.W.N. 460. 

-S. 151 —Stay of suit—Balance of conveni¬ 


ence. 


In order to justify a stay of a suit it is, as a 
rule, necessary that something more should exist 
than a mere balance of convenience in favour of 
proceeding in some other place. It must be prov¬ 
ed to the satisfaction of the Court that either 
the expense or the difficulties of trial of the suit 
in the place in which it is brought are so great 
for the litigant applying for stay as to result in 
injustice being done. (Sen, J.) Ali Mahomed 
Ebrahim Shakoor v. Adam Hajee Peer Moha- 
med Essack. I.L.R. (1939) 2 Cal. 199=187 
I.C. 356=12 R.C. 569=A.I.R. 1940 Cal. 
134. 


C. P. CODE (1908), S. 152. 

-S. 151— Stay of suit — Court in United 

Provinces — If can issue stay order to a Court in 
another province. 

A Court in the United Provinces is not comp - 
tent under S. 151, C.P. Code, to issue a stay 
order to a Court in another province. ( Cullisler 
and Bajpai, JJ .) Darjjak Patiala v. Narain Das 
Gulab Singh. I.L.R. (1938) All. 650=176 

I. C. 625=11 R. A. 139=1938 A.L.R. 666= 
1938 R.D. 561 = 1938 A.L.J. 481=1938 A.W, 

R. (H.C.) 313=A . I. R . 1938 All. 434. 

-S. 152— Accidental omission—Preliminary 

decree against legal representatives of mortgagor 
—Correction of error—Poiecr of Executing Court 
—Omission by legal representatives to object in 
previous execution application—Ejject of. 

Where in a suit instituted against the legal 
representatives of a deceased mortgagor as such, 
the Court passes a personal decree against them, 
there is an accidental omission in the decree in 
failing to limit their liability. The Court has 
power under S. 152, C.P. Code, which it should 
exercise, to correct the omission in the decree, The 
Court is not debarred from exercising its power 
merely because that error has been brought to its 
notice in the course of an application in which the 
decree-holder is seeking to execute the decree. 

An executing Court has power to rectify such 
error when it is the same Court which passed the 
{decree. The omission by the legal representatives 
to raise an objection to the form of the decree in 
' a previous execution application, does not operate 
{as res judicata. Nor can the doctrine of estop¬ 
pel be introduced when there is no ground for 
suggesting that the decree-holder has thereby 
altered his position to his detriment. (McNair, 

J. ) Ganesh Prosad Agarwalla v. Monohar- 
lal. I.L.R. (1939) 1 Cal. 305=187 I.C. 801 
= 12 R.C. 614=43 C.W.N. 490=A.I.R. 1940 
Cal. 202. 

-S. 152—“Accidental slip or omission”— 

Omission to award further interest—Amendment 
—Power of Court when decree in accordance with 
judgment. See C. P. Code, Ss. 34 (2) and 152. 
50 L.W. 719=(1939) 2 M.L.J. 751. 

-S. 152—Amendment of decree after expiry 

of 12 years—If revives right to execute decree. 
See C.P. Code, S. 48. (1940) 1 M.L.J. 235 

(F.B.). 

- S. 152— Amendment of decree — Applica¬ 
tion for—If can be made after decree is barred. 

Although there is no limitation for an applica¬ 
tion to amend a decree under S. 152, C.P. Code, 
it is obvious that such an application must be 
made before the decree has become unexecutable 
owing to the 12 years limitation provided by t 

S. 48, C.P. Code. (Norman, I.C. S.) Jqhri 
Lal v. Aziman. 1939 A.M.L.J. 27. 

—- S. 152— Amendment of decree — Effect on 

rights acquired after decree and before amend¬ 
ment. 

If a decree is subsequently amended, the amend¬ 
ment does not take effect from the date of the 
decree so as to affect the rights of a purchaser 
who has acquired the property after the decree . 
and before the making of the amendment. (Sri- 
vastava, Ag. C.J., Nanovutty and Zia-ul-Hasan . 
JJ.) Indrani v. Maharaj Narain. 13 Luck. 
101=166 I.C. 662=9 R.O. 324=1937 O.L. 
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C. P. CODE (1908), S. 152. 

R. 38=1937 O.W.N. 25=A.I.R. 1937 Oudh 
217 (F.B.). 

-S. 152—Amendment of decree—Effect of 

—Appeal from decree—Limitation—Starting point 
—If extended up to date of amendment. See 
Limitation Act, Art. 152. 40 C.W.N. 83. 

—-S. 152 —Amendment of decree—Limitation 

—Discretion of Court. , 

The question of limitation does not arise m an 
application for amendment of a decree under 
9 iq? r P Code and such amendment can be 
made at any time. But a party has no right under 
the Code to have a mistake corrected, whatever 
the circumstances may be, and the matter is left 
to the discretion of the Court and this discretion 
has to be exercised in view of the particular facts 
nf each case. ( Coldstream, J .) Mt. Santi v. 

Mulkh Raj. 175 1.0. ^10^.28=39 
P L R 769=A.I.R. 1937 Lah. 894. 

g 152 —Amendment of decree—Right of 

purchaser of decree. 

A person who purchases a decree purchases the 
rights in the decree and if one of these rights 
vesting in the vendor is a right to have the decree 
amended under the law, this right also passes to 
vendee. (Blechcr, J.) Jai Bhagwan Das v. 
Om Parkash. 182 I.C. 830=12 R.L. 77—41 
P.L.R. 99=A.I.R. 1939 Lah. 255. 

______S. 152—Amendment of decree—Subordi¬ 
nate Court’s decree merged in appellate decree 
See C.P. Code, Ss. 151 and 152. A.I.R. 1938 
Lah. 4. 

_ _S. 152— Applicability—Consent decree or 

order—Mistakes in—Power of Court to correct. 

S. 152, C.P. Code, applies also to a consent 
decree; and a Court has jurisdiction under S.. 152 
to correct clerical or arithmetical mistakes in a 
consent decree or consent order. ( Beaumont, 
C.J .) Karimunnissa Begam v. Kaji Mir Ja- 
maluddin. I.L.R. (1937) Bom. 837=39 Bom, 
L.R. 915=172 I.C. 170=10 R.B. 252=A.I. 
R. 1937 Bom. 457. 

__ 1 —S. 152—Applicability and scope—Correc¬ 
tion of accidental slip in decree—Effect of—Re¬ 
view—Distinction—Order correcting mistake in 
decree but passed on review application—If falls 
under S. 152 or O. 47—Original decree—If super¬ 
seded. See Appeal—Competency. 1938 XvI.W. 
N. 250. 

-S. 152— Applicability — Decree against dead 

persons—Amendment and decree against legal rep¬ 
resentatives—Appeal filed against first decree and 
not against second — Maintainability — Amend¬ 
ment. 

Where a decree passed against persons who are 
dead is amended on an application for review and 
a decree is passed against the legal representa¬ 
tives of the deceased and an appeal is filed against 
the first decree, the test in deciding whether the 
appeal has been correctly filed is not whether the 
error or accidental slip to be corrected in the first 
decree does or does not fall under S. 152, C.P. 
Code, but whether for the first decree a second 
decree is substituted. Where it appears that the 
first decree has been substituted by a second one, 
an appeal against the first decree is not compe¬ 
tent. The matter which is before the appellate 
Court for decision is an appeal not against the 


C. P. CODE (1908), S. 152. 

cree. 1929 Bom. 183, Rel. on. (Davis, J.C. and 
Mehta, A.J.C.) Lachmibai v. Doulatram. 29 
S.L.R. 445=163 I.C. 30=8 R.S. 182=A.I.R. 
1936 Sind 53. 

S. 152— Applicability—Decree in suit to 


r — on it l 

enforce charge—Form of—Duty of Court—0. 34, 

Rr. 4 and 15— Decree in wrong form — Amend¬ 
ment. 

Where a suit is to enforce a charge, it is incum¬ 
bent on the Court to pass a decree in terms of 

O. 34, R. 4, by reason of O. 34, R. 15, C.P. 
Code. If the Court fails to pass a decree in that 
form and directs a decree in wrong form to be 
passed, S. 152, C.P. Code, applies and the judg¬ 
ment and the decree must be amended. ( Venkata- 
subba Rao, J.) Parthasarathy Rayanimgar v. 
Seetharamarayanimgar . 1937 M.W.N. 1013. 

-S. 152— Application for amendment of de- 

cree —7/ entertainable in absence of opposite par- 
ty ■ 

A Court has no jurisdiction to entertain an ap¬ 
plication for amendment of a decree on the merits 
in the absence of the opposite party. ( Din Maho¬ 
med, J .) Puran Mal v. Parameshri Das. 42 

P. L.R. 263=A. I.R. 1940 Lah. 182. 

S. 152—Application under, to amend the 


decree—A defendant taxed with full pleader’s fee, 
while it should have been one-fourth of the legal 
fee. See Oudh Civil Rules, Chap. VII, R. 269*. 
para. 6. 1937 O.W.N. 1110. 

S. 152— Costs—Application for amend- 


first decree but an appeal against the second de- coj/j. 


ment of decree — Maintainability. 

An application for amendment of a decree is 
maintainable under S. 152, where the question of 
award of costs is not in dispute but only the 
method of assessment or any item awarded is in 
controversy. (Mir Ahmad, A .J.C.) Jagdish 
Lall v. Secretary of State. 165 I.C. 904 (1) 
=9 R. Pesh. 52 (2)=A.I.R. 1936 Pesh. 196. 

-Ss. 152 and 115— Decree substantially 

amended — Remedy—Ground of jurisdiction, xf 
open. 

Where a decree is amended and the amendment 
is substantial in that it alters the amount declared 
due on a mortgage, at least so far as the addi¬ 
tional amount is concerned, there is a new decree 
from which there is an appeal. It canot there¬ 
fore be revised. But in the appeal it is open to 
the appellant to challenge the decree on the ground 
of jurisdiction. (Weston, I.C.S.) Kanak 
Ma«l v. Myer Nissim Co., Ltd. 1938 A.M.L. 
J. 88. 

- S. 152 —Delay in applying—If bar to 

amendment of decree. 

Person against whom decree for costs had been 
passed did not appear in Court and hence had no 
knowledge of the discrepancies between judg¬ 
ment and decree. Consequently there was great 
delay in making the application for amendment 
of the decree. 

Held, that in these circumstances the equities 
were not so much against the applicant and there¬ 
fore the application should be granted. (Muker- 
jee, Ag. C.J. and Ghosh, J.) Hemangini Devi 
v. Sarat Chandra Basu. 171 I.C. 207=10 R. 

C. 245=A.I.R. 1937 Cal. 96. 

S. 152— Delay—Correction of error as to 


i _ i 


_ i 
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An application to correct an error made in a 
decree awarding costs will be refused, if the ap¬ 
plicant is guilty of laches. ( Din Mahomed, J.) 
Puran Mal v. Parmeshri Das. 42 P.L.R. Zo3 
=A.I.R. 1940 Lah. 182. 

__ S. 152— Delay—Third party acquiring inte¬ 
rest in decree—Its subsequent amendment—Per¬ 
missibility . 

An application for amendment of a decree to 
bring it into conformity with the judgment will 
be rejected, if it is made long after a third party 
acquires an interest in the decree by taking an 
assignment of the decree without being aware of 
the defect in it. ( Nasim Ali and Rau, JJ.) Joy 
Chandra Das v. Gobinda Chandra Dhar. 44 
C.W.N. 708. 

_S. 152— Mistake made in both judgment 

and decree—Power of Court to correct. 

The Court has power to correct a mistake made 
in both the judgment and the decree. It should 
not refuse to correct the error on the ground that 
since the mistake appears in the judgment, the 
error in the decree is not-accidental. ( Monroe, 
J.) Kishen Lal v. Surja. 41 P.L.R. 119. 

_S. 152 —Mistake on part of Court officers 

_ Decree-holder, if must show absence of laches 

on his part—Time limit for amendment of decree. 

There is no time limit prescribed by law within 
which an application for amendment of a decree, 
under S. 152, C.P. Code, has got to be made. 
It is true that when there are undue laches on the 
part of the decree-holder or the interest of third 
parties has intervened, the Court should be reluc¬ 
tant in allowing amendments of this description. 
But where the omission of the schedule of the 
mortgaged properties in the final decree for sale 
was due to a mistake, if any, on the part of the 
Court officers and the misdescription in the name 
of the decree-holder was also a palpable error 
apparent on the face of it, the decree-holder ap¬ 
plying for amendment of the decree is under no 
obligation to satisfy the Court that really there 
were no laches on his part. ( Derbyshire , C.J. 
and Mukherjea, J .) Manohar Chandra Bando- 
padhyay v. Sudhi Priya Roy. 41 C.W.N. 1330 

=65 C.L.J. 455. 

__— S . 152— Omission—Suit for possession and 

mesne profits—Court accepting oral request to de¬ 
termine mesne profits in execution—No mention 
as to mesne profits in judgment and decree — 
Amendment, whether can be granted. 

In a suit for possession and mesne profits, the 
plaintiff made an oral statement requesting the 
Court to determine the amount of mesne profits 
in the execution department and this prayer was 
accepted by the Court. The suit was decreed for 
possession but nothing was said either in the judg¬ 
ment or in the decree as to mesne profits. The 
plaintiff applied to the Court to add in the judg¬ 
ment and decree words to the effect that The 
amount of mesne profits would be determined on 
a separate application in the execution depart-* 
ment. 

Held, that the application must be allowed and 
that S. 152, C.P. Code, was wide enough to cover 
the case which was undoubtedly one of accidental 
•omission of an order as to mesne profits in the 
judgment. ( Srivastava, Ag. C.J. and Zia-ul- 
Hasati, J.) Puttu Lal v. Sripal Singh. 12 


C. P. CODE (1908), 152. 

Luck. 759=165 I.C. 799=9 R.O. 263 = 1936 
O.W.N. 1229=A.I.R. 1937 Oudh 191. 

-S. 152 —Power of Court—Decree in con¬ 
formity with judgment—Judgment and decree a bit 
ambiguous —/ Imendment, application for — Main¬ 
tainability. 

Where the decree follows the judgment in its 
entirety and there is no incidental slip or omission, 
an application for amendment of the decree under 
S. 152, C.P. Code, is not maintainable. If the 
judgment and the decree are a bit ambiguous, it 
is a matter of interpretation of the decree, having 
regard to the pleadings of the case and the other 
relevant papers, but it is not a matter for which 
an application for amendment could be made. 
(Mukherjea,J. ) Harshamukhi Dasi v. Yunus 
Molla, 175 I.C. 177=10 R.C. 762=65 C.L.J. 
452 A.I.R. 1938 Cal. 187. 

- S. 152 —Power of Court—Decree not ag¬ 
reeing zvith judgment — Amendment. 

The judgment in appeal directed ‘the costs in 
appeal would be costs in the suit’ and no mention 
was made of the costs of the lower Court. The 
decree was drawn up stating that costs of the ori¬ 
ginal hearing and costs of re-trial ordered by the 
decree and the costs of appeal should abide by 
the result of the re-trial. 

Held, that She language of the decree was dif¬ 
ferent from that of judgment and as doubts and 
difficulties arose thereby, the decree could be 
amended to be in agreement with judgment. (M:i- 
kerjee, Ag. C.J. and Ghosh, J.) Hemangini 
Devi v. Sarat Chandra Basu. 171 I.C. 207= 
10 R.C. 245=A.I.R. 1937 Cal. 96. 

-S. 152—Revision—Order rejecting amend¬ 
ment—Proper remedy. See C.P. Code, S. 115. 
1936 A.M.L.J. 117. 

-S. 152— Scope—Alteration of decree on 

the strength of accounts filed—If justified. 

Where after the passing of a decree, an appli¬ 
cation for its amendment on the strength of cer¬ 
tain accounts newly filed, is allowed, and the de¬ 
cree amount is reduced, the Court in so doing has 
not merely corrected any clerical error but has al¬ 
tered the decree in a substantial manner, in the 
light of accounts produced; at a stage when the 
Court had no jurisdiction to receive fresh docu¬ 
mentary evidence. The procedure is not justi¬ 
fied by the powers of the Court under S. 152, C.P. 
Code. (Mulla, J .) Balchand v. Narain Dass. 
179 I.C. 810=11 R.A. 390=1938 A.W.R. 
(H.C.) 773=1938 A.L. J. 1080=A.I.R. 1939 
All. 96. 

-S. 152— Scope—Error in consent decree 

— Rectification—Power of Court—Amended de¬ 
cree being appealable—Maintainability of revision. 

S. 152, C. P. Code, does not empower a Court 
to rectify a decree merely because the decree is 
wrong or unfair or because the parties have not 
realised their rights and put them before the 
Court in such a way as to enable a correct decree 
to be passed. The powers given under that sec¬ 
tion only relate to arithmetical mistakes or errors 
arising from an accidental slip or omission. 
And the Court has no jurisdiction under S. 152 to 
add to a term in a consent decree without the 
consent of both parties to the decree. Ordinarily 
the High Court will not entertain a revision peti¬ 
tion when a remedy by way of appeal is available* 
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But in very special 'circumstances if there is a 
clear error relating to jurisdiction it may at its 
discretion do so. (1901) I.L.R. 24 Mad. 646, con¬ 
sidered. ( Wadsworth, J.) Adinarayana Rao 
Naidu v. Kothandarammayya Naidu. 1940 
M.W.N. 184=51 L.W. 252=A.I.R. 1940 Mad. 
538=(1940) 1 M.L.J. 310. 

-S. 152— Wrong assessment of costs — 

Amendment of decree. 

The award of costs to which the part}' success¬ 
ful may be entitled is neither an arithmetical mis¬ 
take nor an accidental slip or omission under S. 
152, C. P. Code. A decree cannot, therefore, be 
amended under that section, if the method of 
assessment of costs is wrong. (Din Mahomed, 
J.) Puran Mal v. Parmeshri Das. 42 P.L.R. 
263=A.I.R. 1940 Lah. 182. 

-S. 153 — Appeal—Dead man made party by 

mistake—Discretion of Court to implead legal 
representatives. 

The fact that a dead man had been made a 
party by mistake does not deprive the Court of 
the power to implead his legal representatives and 
proceed with the hearing of the appeal. S. 153 
allows the Court a discretion to do so in a fit case, 
c.g., where the mistake is a bona fide one. (Mir 
Ahmad, A.J.C.) Mubarak Shah v. Acharaj 
Ram. 165 I.C. 201=9 R. Pesh. 44=A.I.R. 
1936 Pesh. 192. 

-S. 153 —Duty of Court—Application for 

leave to appeal as pauper not verified—Rejection 
— Propriety—Duty to give opportunity to correct 
defect. 

The verification in an application for leave to 
appeal in forma pauperis not being in the manner 
prescribed by the Code, the Court rejected it. 

Held, in revision, that it was the duty of the 
Court to allow the applicant a chance to correct 
the defect in the verification before rejecting the 
application itself. ( Pollock, J.) Bisanlal Guj- 
rathi v. Kisan Vithoba Gujrathi. 169 I.C. 
894=10 R.N. 32=A.I.R. 1937 Nag. 108. 

-S. 153 and O. 1, Rr. 9 and 10 —Power 

of Court under—Suit in name of non-existing or 
non-juristic person—Amendment by substitution 
—Poiver of Court — Misdescription—Dismissal of 
suit on ground of plaintiff being non-juristic per¬ 
son — Propriety. 

The plaint in a suit described the plaintiff as 
“Mandir Shri Deo Radhavallabji Bulakhichandji 
of Saugor” through Managers or trustees B.G. 
and nine others. The trial Court dismissed the 
suit on the ground that a temple was a non-juris- 
tic person and that the Muhatimimkars could not 
represent a person who was non-existent. The 
lower appellate Court held that it was at the most 
a case of a misdescription of the plaintiff, the 
real person being the deity through its trustee and 
allowed an amendment by striking the word 
“Mandir.” 

Held, in second appeal, that it would be possi¬ 
ble to allow amendment of a plaint mistakenly 
brought in the name of a non-existing or non- 
juristic person, and that in any case the order al¬ 
lowing amendment could be upheld on the ground 
of misdescription. 

Held further, that in a case where it would be 
still open to the plaintiff to bring another suit, 
there being no question of limitation involved, 
there was no injustice to the defendant in allow- 
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ing the suit to proceed. S. 153, C. P. Code, being 
er} wide in the general power of amendment 
winch it gave. Courts are to be reluctant to non¬ 
suit parties on purely technical grounds if a way 
ot escape can be found. (Gruer, J.) Ragunath 
Sjngh *>. Radhavallabhji. 20 N.L.J. 65=10- 

SCi^ri 7 , 1 Sfc 7 ?7i IiJt (,937) Nag - 514 

S* 153-- Proceeding”—Meaning of — Ap¬ 
plication for c hall an for depositing- amounts for 

setting aside execution sale under O. 21, R 89_ 

Amount deposited and receipt filed along with 
memo by depositor for purpose of setting aside 
sale If proceeding”—Absence of formal prayer 
for setting aside sale—Separate application not 
PRcl—Application to amend memorandum for in¬ 
cluding prayer to set aside sale beyond one month 
—Poiver of Court to allow. 

The term “proceeding” in S. 153, C. P. Code, 
must be interpreted as any application to a Court 
of justice, however made, “for aid in the enforce¬ 
ment of rights, for reliefs, for redress of injuries, 
for damages or for any remedial object.” An 
application for a challan for depositing the neces¬ 
sary amounts for the purpose of setting aside an 
execution sale, and a memorandum accompanying 
the receipt obtained for the deposit are “proceed¬ 
ings” within the meaning of S. 153, C. P. Code, 
though they may or may not be treated as appli¬ 
cations to set aside the sale under O. 21, R. 89; 

C. P. Code, for want of a formal prayer to set 
aside the sale. Such a challan or memorandum 
may be amended so as to add a prayer therein 
that the sale be set aside, under S. 153, C. P. 
Code. The fact that the period of limitation for 
making an independent application for setting 
aside the sale has expired is no ground for refus¬ 
ing the amendment under S. 153. ( Venkatara - 

mana Rao, J.) Asan Kutti v. Koyyaman Kut- 
ti. 171 I.C. 646=1937 M.W.N. 277=45 L.W.. 
633=10 R.M. 377=A.I.R. 1937 Mad. 342= 

(1937) 1 M.L.J. 658. 

- Sch. I —Rules in—Force of. 

Rules framed under Orders in the C. P. Code 
have the force of law and should be observed. 

It is incorrect to say that the Rules framed in the- 
Code are not so imperative as the main sections 
of the Code. (Varma, J.) Mukhram Marwari 
v. Bateswar Mahton. 169 I.C. 805=10 R.P., 
46=3 B.R. 621=A.I.R. 1937 Pat. 307. 

-O. 1, R. 1 —Applicability to joinder of 

causes of action. 

Rule 1 applies not only (o the joinder of plain¬ 
tiffs, but also to the joinder of causes of action inr 
one suit. Where the defendant was the agent o£ 
two sets of principals appointed at different 
times and by different acts, and the principals 
sued him for rendition of accounts and having 
regard to the scope of agency some common 
questions of fact and law were bound to arise. 

Held , that the principals could join their causes 
°f action in one suit, and hence there was na 
misjoinder of parties. (R. C. Mitter, J.) Monin- 
dra Lal Chatterjee v. Hari Pada Ghose. 166 
I.C. 608=9 R.C. 555=64 C.L.J. 587=41 C.W. 

N. 27=A I.R. 1936 Cal. 650. 

--O. 1, R. 1— Co-sharers — Suit for ejectment 

— Non-joinder of mortgagee of share — Effect. 

The law lays down that where there are two or 
more co-sharers in any right, title or interest, all 
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things permitted to be done by the possessors of 
the same must be done conjointly unless they 
have appointed an agent. The only exception 
allowed is in connection with a right to a separate 
share of rent or the right to bring a suit separa¬ 
tely for a share of rent. The mortgagee of a 
share is a co-sharer, and he must therefore join 
the sharers in a suit for ejectment. A suit by the 
other co-sharers without joining the mortgagee 
is therefore incompetent. ( Drake Brockman, S.M. 
and Knox, J.M.) Fatima v. Sirajuddin. 1936 
R.D. 85. 

-O. 1, R. 1— Same transaction — Relief it 1 

resfcct of, claimed by defendant against co-defen¬ 
dant—Such defendant if can be added as plaintiff. 

\Vhere a defendant in a suit claims relief as 
against a co-defendant, in respect of the same 
transaction as that with reference to which the 
suit is brought, he could be added as a co-plaintiff 
for, if he brought a separate suit a common ques¬ 
tion of law and fact would arise. (ICort, Ag. C. 
J. and Manohar Lall, J .) Nilurippatra Coal Co., 
Ltd. v. North Burrakkar Coal Co , Ltd 178 
I.C. 286=5 R.R. 79=11 R.P. 238=A.I.R. 1939 
Pat. 157. 

-O. 1, R. 3—Applicability—Different mort¬ 
gages on same property to same person—Single 
suit on both, joining both mortgagors—Compe¬ 
tency. See T. P. Act, S.67-A. A.I.R. 1937 
Nag. 99. 

-O. 1, R. 3— Joinder of defendants — Suit for 

damages for breach of contract against one defen¬ 
dant and for damages in tort against another. 

A decree for damages for breach of contract 
against one defendant and a decree for damages 
in tort against another defendant in respect of , 
damages arising out of the same transaction can 
be passed in the same action. Defendants against 
whom damage is claimed on these two causes of 
action can be joined in the same suit. O. 1, R. 3 
covers such a case and there is no misjoinder of i 
defendants. {Roberts, C.J., Mya Bu and Dunkley, 
JJ.) P. B. Bose v. M. R. N. Chettiar Firm. 
1938 Rang.L R. 303=175 I.C. 804=11 R.R. 1 = 
A.I.R 1938 Rang. 185 (S.B.). 

-0.1, 3 —Joinder of several defendants 

— Conditions—Suit for possession against several 
defendants—Different causes of action—Breaches 
of tenancy agreements—Trespasses—Misjoinder 
of causes of action—O. 2,R.6—If applies. 

O. 1, K. 3, C. P. Code, is the rule that makes 
provision for what must be the exceptional case 
of combining in one suit separate causes of action 
against several defendants. But it provides that, 
before that ought to be done, the right to relief 
must arise in respect of or out of the same ‘act 
or transaction or series of acts or transactions.' 
In order to qualify under this rule, the case must 
be one in which the issue—be it an issue of fact 
or an issue of law on both—against each of the 
defendants is substantially the same. Where a 
plaintiff sued as an owner for possession of pro¬ 
perty, different defendants or sets of defendants 
who were in possession on the ground of either 
breaches of tenancy agreements, or trespasses, it 
wj*s held that the suit in reality was an attempt 
to combine in one suit different suits against 
different defendants in respect of different pieces 
of property and upon different causes of action. 
Separate lettings to each tenant and separate 
squatting' by each squatter did not constitute the 

Q..D .—90 


C. P. CODE (1908), O. 1, R. 3. 

same act or the same series of acts or transac¬ 
tions. It was further held that the case is not 
one covered by O. 2, R. 6 for that rule does not 
apply to cases of misjoinder of causes of action 
but to cases where several causes of action have 
been properly joined in one suit and the causes 
of action so joined cannot conveniently be tried 
together. ( Braund , J.) Daw Hla Gyi v. Maung 
Po Thaung. 1938 Rang L.R. 397=178 I.C. 
918=11 R.R 29l=A.I.R. 1938 Rang.420. 

-O. 1, Rr. 3 and 5— Misjoinder of defen¬ 
dants and causes of action—Every defendant if to 
be interested in all reliefs—Suit by son against 
father and alienees to declare debts not binding. 

Where the sons of a Hindu father sued him and 
his creditors and alienees for a declaration that 
the father's debts are immoral debts and hence 
not binding on them, the suit is not bad for mis¬ 
joinder of defendants and causes of action, for 
the several alienations made by the father con¬ 
stitute ‘series of acts or transactions’ and they 
are the same series of acts or transactions 
because, as alleged by the plaintiffs, they were all 
vitiated by one circumstance, namely, that they 
were incurred for immoral purposes. This 
feature put all debts in one category, and the 
successive borrowings formed one series of acts 
or transactions. O. 1, R. 3 contemplates not only 
1 joinder of defendants but also causes of action. 

O. 1, R. 5 is to be read with R. 3 and hence it is 
not necessary for every defendant to be interes¬ 
ted in all the reliefs in suit. ( Niyogi, J.) Puru- 
shottam v. Bhagwan Sao. I.L.R. (1939) Nag. 
229=11 R.N. 211=1938 N.L.J. 210=178 I.C. 
215=A.I.R. 1938 Nag. 461. 

-O. 1, R. 3— Necessary party — Test for 

determination of. 

The allegations in the plaint alone should be 
looked into in order to come to a finding whether 
a certain defendant is or is not a necessary party. 
(Abdur Rahman. J.) Devendra Ayyar v. Muthu 
Chettiar. 178 I C. 191=47 L.W. 760=11 R.M. 
416=1938 M.W.N. 75=A.I.R. 1938 Mad. 329. 

-O. 1 R. 3— Suit for recovery of possession 

of land—Defendant claiming possession as tenant 
of another person—Such person and his predeces¬ 
sor-in-title, if proper parties. 

Where in a suit for recovery of possession of 
*j* n d, defendant claims to be in possession of 
the land as a tenant of another person, such 

person may be a proper party to the suit but his 
predecessor-in-title can never be a proper party 
to the suit and an order directing him to be im¬ 
pleaded in suit is wrong. ( Baguley, J.) N. E. S. 

P. A Chettyar Firm v. Letchmanan Konan. 
163 I.C. 630=9 R.R. 38=A.I.R. 1936 Rang. 

* O. 1 R. 3— Suit on promissory note — Sub¬ 
sequent surety, if can be joined with executants. 

The execution of a promissory note and the 
subsequent guarantee of the debt on that promis¬ 
sory note are a series of transactions within the 
meaning of O. 1, R. 3, C. P. Code. Hence in a 
suit on a promissory note the subsequent surety 
can be joined with the co-executants of the pro¬ 
missory note. ( Mosely, J.) C. T. A. C. T. Firm 
v. Maung Aye. 171 I. C. 527=10 R. R. 161= 
A.I.R. 1937 Rang. 197. 

- O. 1, Rr. 3 and 9— Suit to declare ease¬ 
ment right over pathway — Parties — Non-joinder 
of necessary party — Effect. 
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Where the plaintiff claims a declaration that he 
is entitled to a right of easement in respect of a 
certain pathway, every owner of the servient 
tenement who denies the plaintiff’s right, or is 
concerned in the obstruction of the pathway, is 
a necessary party ; and any decree obtained in the 
absence of any such person is infructuous. {Edg- 
ley, J.) Rakhaldas Mukherji v. Kalipada 
Bhattacharji. 168 I.C. 164=9 R.C. 768=A.I. 
R. 1936 Cal. 534. 


-O. 1, R. 8— Applicability—Arbitration pro¬ 
ceedings—Application to set aside award under 
S. 1*, Arbitration Act—Leave under O. 1, R. 8—If 

can be granted. . 

O. 1, R. 8, C. P. Code, is a rule of procedure 

made for the purposes of convenience and saving 
of trouble and expense, and there is no reason 
■why its provisions should not be applied to an 
application under S. 14 of the Arbitration Act to 
set aside an award on the ground of misconduct 
of the arbitrator. The Court has power to grant 
leave under O. 1. R. 8, to a petitioner applying 
under S. 14, Arbitration Act. A petition under 
S, 14 is one which can be heard and tried as a suit. 
(B. J. IVadia, J.) Abdul Gani Sumar v. The 
Reception Committee of the 48th Indian 
National Congress. 60 Bom. 645=163 I.C. 
532=9 R.B. 29=38 Bom.L.R. 380=A.I.R. 1936 

Bom. 259. 


--O. 1, R. 8— Applicability—Suit against 

several defendants as representing large body of 
villagers—Prayer for declaration, possession and 
injunction and mesne profits — Maintainability- 
Decree for consolidated sum for mesne profits — 
Sustainability—Land held by defendants under 
karaiyedu tenure. 

A representative suit would lie as much in res¬ 
pect of a declaration as for an injunction. But 
the law is quite clear that the procedure pertain¬ 
ing to representative suits is inapplicable to action 
of debt to money claims or its liabilities in con¬ 
tract or in tort. The defendants were sued under 
0.1, R. 8, C. P. Code, as representing a large 
number of villagers too numerous to be implead¬ 
ed, individually, for a declaration, injunction and 
possession and mesne profits in respect of lands 
heid by them under the Karaiyedu tenures, under 
which the lands were temporarily cultivated in 
separate shares by the co-sharers and were sub¬ 
ject to periodic redistribution. The defendants’ 
case was that in virtue of their holding certain 
other lands in the village under the Karaiyedu 
system, they were entitled to similar rights in the 
suit land. The lower Court decreed the suit and 
granted a decree for a consolidated sum as repre¬ 
senting the mesne profits. 

Held, that though on the (acts found the plain¬ 
tiffs were entitled to have recourse to O. 1, R. 8. 
C. P- Code, as there was sufficient community of 
interest as to render the rule applicable, the 
lower Court was wrong in passing a decree for 
■mesne profits, as no attempt-had been made to 
apportion the liability and as what had been 
found due was the amount supposed to be payable 
by the entire group. ( Venkalasubba Rao and 
Abdur Rahman, JJ.) Ratnaswami Nadar v. 
Prince of Arcot’s Endowments, TiacHiNdtoLY. 
181 I C 117=11 R.M. 775=1938 M.W.N. 740= 
48 L W. 109=A.I.R. 1938 Mad. 755=(1938) 2 
M.L.J . 148. 
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O. 1, R. 8 — Applicability—Suit on behalf of 
panchayat. 

The provisions of O. 1, R. 8, C. P. Code, are 
applicable to a suit brought on behalf of a pan¬ 
chayat of a village. If in such a suit all the mem¬ 
bers of the panchayat are not upon the record, 
and those who are upon the record have not ob¬ 
tained permission under O. 1, R. 8 to represent 
the other members of the panchayat who are 
interested in the suit, the suit is liable to be dis¬ 
missed. {Davis, J.C. and Lobo, J.) Narumal 
Mulciiand v. Rais Hashim. I L R. (1940) Kar, 
190=187 I.C. 883=12 R.S. 263=A.I.R. 1940 
Sind 63. 

—-O. 1, R. 8— Applicability—Various plain¬ 

tiffs putting jorvuard varying legal claims in sup¬ 
port of right—Leave to maintain representative 
suit—If can be granted. 

O. 1, R. 8, C. P. Code, cannot be applied unless 
the plaintiffs truly represent the persons whom 
they seek to represent. Where in a suit by cer¬ 
tain persons claiming to be representatives of a 
large body of persons entitled to be in occupa¬ 
tion of the property in suit, varying legal claims 
are put forward, some claiming to be owners, 
some to be permanent tenants, some to be tenants 
entitled to certain benefits under the City Tenants’ 
Protection Act and others having no other title 
than that of being mere trespassers, the Court 
will not allow the various plaintiffs to continue 
the suit, because they cannot be said truly to re¬ 
present the whole body of occupants, unless they 
reduce themselves to the level of those among 
the occupants who have the weakest case to put 
forward, i.e., unless the plaintiffs describe them¬ 
selves as trespassers and nothing else, the Court 
will not be justified in granting permission to 
them under O. 1, R. 8, C. P. Code. {King, J.) 
Kuppuswamy v. Commissioner, Corporation of 
Madras. 49 L.W. 165=1939 M.W.N. 440=A.I. 

R. 1939 Mad. 428. 

-O. 1, R. 8—Applicability—Village-path or 

lane— Osara on—Suit in respect of—Right of 
private person—Leave under O. 1, R- 8—Proof 
of special damage—Necessity. See C. P. Code, 

S. 91 andO. 1, R. 8 17 PatL.T. 842. 

—-—-O. 1, R. 8— One plaintiff withdrawing from 
suit — Procedure. 

Where one of the plaintiffs permitted under 
O. 1, R. 8, C. P. Code, to bring a suit on behalf of 
a proprietary body intimates to the Court that he 
does not wish to prosecute the suit, the proper 
course for the Court to follow is to decide 
whether it will permit the remaining plaintiff or 
plaintiffs to continue to prosecute the suit, or 
whether it will insist upon the original number, in 
which case it should notify to the members of 
the proprietary body so that they may authorise 
another person to conduct the case bn their be¬ 
half as a co-plaintiff. 54 M. 527, Foil. {Tek 
Chand, J.) Girdhari v. Ram Kala. 173 I.C. 679 

=10 R L. 465=39 P.L.R. 407=A.I.R. 1937 Lah. 
601. 

-O. 1, R. 8 —Parties to suit—IVho are not. 

Where persons are not among those who have 
been appointed by the Court to defend a suit 
under 0.1, R. 8 on behalf of any class and they 
have not applied under sub-R. (2) of R. 8 to be 
impleaded as defendants in their own name, they 
are not parties to the suit in the real sense of the 
term and their absence from the record is wholly 
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immaterial. (Tek Chand and Dalip Singh, //.) 
Fazl Rahim Khan v. Hussaina. I.L.R. (1940) 
Lah. 199=188 I.C. 189=12 R.L. 507=A.I.R. 

1939 Lah. 572. 

-O. 1, R. 8— Representative suit — Death of 

some of representatives — Procedure. 

Two of the defendants who died pendente life 
were out of the twelve representatives appointed 
under O. 1, R. 8. 

Held, that the remaining representative defen¬ 
dants should have applied to the Court for direc¬ 
tions as to whether they should conduct the case 
on behalf of all the defendants as before or 
whether any other persons should be added. 
(Bhide, /.) Mehtab v. Ahmad Khan. A.I.R. 

1940 Lah. 272. 

-O. 1, R. 8— Representative suit — Principle 

underlying—Scope and object of O. 1, R. 8. 

The principle of a representative suit is to pre¬ 
vent a defendant from being vexed and molested 
by other similar suits by other persons of a parti¬ 
cular body. Personal service cannot, obviously, 
be made, on non-existing persons and it is only 
when such existing persons are numerous that 
there may be another form of service such as 
public advertisement. Hence O. 1, R. 8, C, P. 
Code deals with persons in existence at the time 
the suit is brought and is to prevent an actual 
existing danger, namely the bringing of suits by 
such persons and not merely a possible future 
danger which may never mature, namely, the 
coming into existence at some unknown period of 
persons who become creditors of the defendant 
in that suit. ( Hamilton, J.) SuraJ Bakhsh 
Singh v. Thakur Das. 187 I.C. 90=1940 O.A. 
260=1940 O.W.N 285=12 R O. 355=1940 O. 
LR. 167=1940 A.W.R. (C.C.) 148=A.I.R. 1940 
Oudh 200 

--O. 1, R. 8—“ Same interest”—Meaning 

of. 

What O. 1, R. 8, C. P. Code, contemplates is 
that the plaintiff or plaintiffs must have a com¬ 
mon interest with those whom he or they claim to 
represent. All that is necessary is that there 
must be a common interest and a common griev¬ 
ance. ( Venkatasubba Rao and Abdur Rahman, 
JJ.) Manavedan v. Veerayan Unni. 189 I C. 
66=1939 M.W.N. 458=A.I.R. 1939 Mad. 751. 

-0.1, R. 8— Scope. 

O. 1, R. 8 does not draw a distinction between 
cases (1) in which the public or a large part of 
the public, are interested in the subject-matter of 
dispute and some persons sue, or are sued, on 
behalf of this indeterminate body; and (2) cases 
in which the persons interested are named in the 
record and only some of them have been per¬ 
mitted to sue or defend the suit as a matter of 
convenience, because after an order under O. 1, 
R. 8 has been passed, the only effective parties to 
the suit or appeal are the nominees of the Court 
and not the other persons interested even though 
their names are allowed to remain on the record. 
( Tek Chand and Dalip Singh, 77.) Fazal Rahim 
Khan v, Hussaina. I.LR(1940) Lah. 199= 
188 I.C. 189=12 R.L. 507=A.I.R. 1939 Lah. 
572. 

—- O. 1, R. 8 -Scope and effect of—If creates 

new right of suit—If over-ridden by S. 91—Vil¬ 
lage pathway—Obstruction—Right of individuals 
to sue in respect of. See C. P. Code, S. 91 and 
0.1, R. 8. 19 Pat. 208. 
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-O. 1, R. 8— Scope-Suit in their own right 

by some members of a community—If affected. 

O. 1, R. 8, C. P. Code is only an enabling section 
and it does not debar some of the members of a 
community from maintaining a suit in their own 
right; but it may not affect persons who are no 
parties to it. {Thom, C.J. and Ganga Nath, J.) 
Ram Kali v. Munna Lal. I.L.R. (1939) All. 
754=184 I.C. 620=12 R.A. 260=1939 A.W.R. 
(H.C.) 515=1939 R.D. 390 = 1939 A.L.J. 821 = 
A.I.R. 1939 All. 586. 

- O. 1, R. 8—Scope—Suit under O. 21, R. 63, 

by decree-holder—Prayer for declaration of 
bogus character of sale-deed and for setting 
aside the same as a fraud on creditors—Leave of 
Court to sue on behalf of all creditors—If essen¬ 
tial. See T. P. Act (as amended in 1929), S. 53. 
51 L.W. 608=(1940) 1 M.L.J. 872. 

-O. 1, R. 8— Scope—ViClage temple — Aliena¬ 
tion of properties by pujaries— Decree for sale — 
Representative suit on behalf of villagers for 
declaration of invalidity of alienation and for 
injunction to restrain sale — Maintainability. 

A suit by certain per$ons on behalf of the vil¬ 
lagers of a village for a declaration that the suit 
property is Devadayam inam land belonging to a 
temple in the village, and that certain alienations 
thereof by the defendants, pujaries are void and 
not binding on the temple and for a permanent 
injunction restraining the alienees from bringing 
the property to sale in execution of a mortgage 
decree obtained by them, can be maintained under 
O. 1. R. 8, C. P. Code, apart from the provisions 
of S. 92, C. P. Code. The existence of a more 
effective remedy is obviously no answer to the 
suit and cannot justify its dismissal. ( Patanjali 
Sastri, J.) Sri Veerabhadraswami v. Maya 
Kone 50 L.W 658=1939 M.W.N. 1137=A.I. 
R. 1940 Mad 81=(1939) 2 M.L.J. 920. 

--—O. 1, R. 8—V uit against a member of un¬ 
registered body—Procedure laid down by R. 8 not 
followed—Binding nature of decree. 

It is well settled that where a suit is brought on 
behalf of or against an association or an unregis¬ 
tered body, no one member thereof can alone sue 
or be sued. The suit must be brought by or 
against all the members thereof. A decree passed 
against one of the members will not be binding 
upon the unregistered body unless the procedure 
laid down by O. 1, R. 8, C. P. Code, has been 
followed. If that procedure is not followed, the 
result of the suit has no binding effect on those 
who are not on the record. An objection as to the 
procedure under O. 1, R. 8 not having been follo¬ 
wed is not an objection as to non-joinder, or 
misjoinder of parties but goes to the root of the 
case. The prejudice is obvious if all the mem¬ 
bers of an association are made bound by a decree 
although they were never either parties to the 
suit or properly represented by some one else. 

(Radha Krishna, J.) Thakur Prasad Saksene 
v. Sadiq Husain Mehdi Husain Firm. 15 Luck. 
253=12 R.O. 215=1940 A.W.R. (C.C ) 38=1939 
O.L.R. 735=185 I.C. 330=1940 O.W.N. 7=A.I. 
R. 1940 Oudh 129. 

;-O. 1, R. 8— Suit for declaration that there 

ts no public right of way over plaintiff’s land — 
Members of public not impleaded—Defendants 
alone interested in opposing plaintiff’s right— 
Suit, if bad. 
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?■ !i!il arty e 7?/ n if *.n be ata very Iate stage of the 

r«??' tlon ' Narayan an Nair v. 

Chekunni. 1937 M.W.N, 245=45 LW 648— 

170 I.C. 242=10 R.M. 164=A.I R. 1937 Sfe 

“ 'O* 1» R* 9 —Joinder of parties—Power of 
Court-Party in whose favour joinder is neces- 
sa O’* refusing to allowing addition. 

Though a Court has a power to join a party 
under O. 1, R. 9 it cannot join a party, which the 
litigant in whose interest the joinder is to be 
made refuses to have the necessary parties 
joined. (Stone, C.J. and Bose, J.) Girdhar v+ 
Motilal Champalal Firm. 1940 N.L.J. 151. 

O. 1, R. 9 and O. 34, R. 9 — Scope — Mort- 


C. P. CODE (1908), O.l, R. 8. 

A suit for a declaration that there is no public 
right of way over the lands in suit belonging to 
the plaintiff is not bad although members of the 
public have not been impleaded in the way con¬ 
templated by O. 1, R. 8, C. P. Code, when accor¬ 
ding to the plaintiff the defendants alone are 
interested in opposing or resisting his rights, 
whatever conclusion the Court may come to in 
the case, the decision can be binding only as 
between the parties to the suit. Other members 
of the public not being represented will not be 
affected one way or the other. (Biszoas , J.) 

Jamini Ranjan v. Promode Ranjan. 44 C.W 

N. 1029. 

O. 1, R. 8—Suit under—Death of one of 

several plaintiffs—Omission to implead legal re- ! gage-Suit for r.dZJtn ^'n' 
nr^pntativP^-AhMpmpnf r p n -w Jjagc /or redemption—Omission to implead 

17P XT .926. Abatement - SeeCl - Code, O. 22. fsome of the proprietors interested in equity of 

——-6 i, R. 8— Suit under — Frame of Suit by •.^ItTs^notcorrect^io sav 
plaintiff in representative capacity for declaration ^ y 

of right of fishery against defendants in represen¬ 
tative capacity—Direct claim by plaintiff against 
defendant for damages for actual trespass and for 
injunction against further trespass — If can be 
joined. 

There is no reason why a relief which neither 
the plaintiff claims in a representative capacity 
himself nor seeks to enforce against the defen¬ 
dants in any representative capacity should not be 
joined with the claim against the defendants in a 
representative capacity in respect of a declaration 
of right. There is no objection to the plaintiff 
maintaining his representative suit for a declara¬ 
tion of a right of fishery along with his direct 
claim for an injunction against the defendants 
restraining them from further trespass or for 
damages for trespass actually committed by them. 

(Harries, C.J. and Rowland, J.) Raja Braja 
Sunder Deb v. Mani Behera. 189 I.C. 543=6 
B.R. 836=5 C.L.T. 3S=A.I R. 1940 Pat. 247. 

- O. 1, R. 8 —Tort—Damages—Representa¬ 
tive suit—Maintainability. See Tort — Damages. 

49 L.W. 664. 

- O. 1, R. 9 —Applicability to mortgage suit. 

See CP. Code, O. 34, R. 1. 1940 O.A. 191 = 1940 

O. W.N. 209. 


-O. 1, Rr. 9 and 10— Applicability —Addition 

of party—Right of plaintiff to add at late stage — 
Duty of Court — Considerations. 

O. 1, R. 9, C. P. Code, lays down the general 
principle that a suit shall not be dismissed merely 
because of the non-joinder of some person neces¬ 
sary to suit; but admittedly an exception has 
been made by the Courts to those cases in which 
the plaintiff has persisted in two or more Courts 
in not adding the necessary party, even when he 
was given an opportunity to do so. It cannot be 
said that there is any rule of thumb by which a 
Court can say whether the plaintiff shall be 
allowed to add a party at a late stage or not, O. 1, 
R. 9, is still the rule to be applied at any stage of 
a proceeding, and a plaintiff should only be re¬ 
fused that equitable relief when his conduct has 
been such as to disentitle him to it. Nor will the 
Courts lightly dismiss a plaintiff's suit unless his 
conduct has been such that he does not deserve 
the consideration of the Courts. If he has be¬ 
haved in a fair and straightforward manner and 
the adding of a party would not unduly prejudice 
the defendant, his suit should not be dismissed 
because of some technicality such as the adding 


. - - that O. 1, R. 9, C. P. 

Code, is subordinate to O. 34, R. 1, C. P. Code. 
The rule laid down in O. 34, R. 1, is merely a rule 
of procedure enacted with the object of avoiding 
multiplicity of suits. The combined effect of O. 1, 
R. 9 and O. 34, R. 1, is that all persons whose 
rights and interests may be adjudicated upon and 
determined in a mortgage suit ought to be added 
as parties, but the failure to add one or more 
such persons cannot have the effect of defeating 
the suit, if the Court, in their absence, can deal 
with the matters in controversy so far as regards 
the rights and interests of the parties actually 
before it. Whether the Court can do so or not 
must depend upon whether the presence of those 
not added is essential to enable the Court to 
adjudicate on the rights and interests of those 
actually before it. If no decree can be passed 
without affecting the rights of absent parties, the 
suit cannot proceed in their absence and must be 
dismissed. Otherwise the suit can proceed and 
the Court can determine the matters in contro- 
versey between the parties actually present, 
though the other parties might properly have been 
added as parties to the suit. Since it is beyond 
controversy that any one of several co-mort¬ 
gagors can redeem a mortgage, the omission to 
implead some of the proprietors interested in the 
equity of redemption as parties to a suit for re¬ 
demption of the mortgage is not fatal to the suit, 
when the presence of those persons is not essen¬ 
tial to enable the Court to decide the matter in 
controversy in suit. (Facl Ali, J.) Narain 
Pandey v. Surajbhan Lal. 1937 P.W.N. 98= 
169 I.C 897=3 B.R. 678=10 R.P. 91 = 18 Pat. 
L.T. 289=A.I.R. 1937 Pat. 414. 

-- 0. 1, R. 9 — Scope — Non-joinder , if can 

entail dismissal of suit. 

O. 1, R. 9, C. P. Code, is wide in its scope and 
is subject to no qualification whatever. No suit 
whatever is to be defeated by the non-joinder of 
parties, and in every suit the Court is to proceed 
to do justice as between the parties thereto, no 
matter if there has been non-joinder. It is for 
the Court to decide in each case, whether it. is 
possible to do justice as between the parties- 
despite non-joinder. The answer to the ques¬ 
tion as to whether the suit falls to be dismissed 
incase of non-joinder because it is barred by 
limitation as against the party not impleadedj. 
must depend on the facts and circumstances of 
each case. (Thom, CJ. and Ganga Nath, J^) 
Kunj Behari Lal v. Jamna Kunwar. 181 I.C. 
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448=11 R A. 566=1939 A.L.J. 123=1939 A.W. 
R. (H.C.) 214=A.I.R. 1939 All. 235. 

- O. 1, R. 9 — Scope — Non-joinder of neces- 

sory party in spite of objection at earliest stage — 
Effect—Dismissal of suit—If justified. 

O. 1, R. 9 does not do away with the necessity 
for bringing a necessary party on the record. If 
a necessary party is not on the record the proper 
course is to apply to have him joined. If he is 
not brought on the record at all, or if when he is 
brought on the record the suit as against him is 
barred by limitation, the suit will be dismissed 
especially where the defendant has taken the 
objection even at the earliest possible moment 
and the plaintiff has not asked for amendment 
of the plaint for bringing on record such party. 
An executant of a promissory note governed by 
the Bengal School of Hindu Law died leaving 
two widows. Plaintiff impleaded one of them 
as defendants in his suit on the note. Even at 
the earliest moment, the impleaded widow 
pleaded that the other widow was a necessary 
party but the plaintiff did not implead her. 

Held, that she was a necessary party and as she 
was not on record, the suit should be dismissed. 
(McNair, /.) Probodh Lal Mukerjee v. Nii.a- 
ratan Adhikary. 62 Cal. 324=162 I.C. 323=8 
R.C. 597=A.I.R. 1936 Cal. 193. 

- O. 1, R. 9— Scope—Omission to follow 

procedure of amendment—Suit alloived to pro¬ 
ceed to decree—-Effect—Waiver of defect. 

Once a multifarious suit is allowed to proceed 
to trial and results in a decree, without the 
procedure for amendment prescribed by O. 1. 
R. 9, C. P. Code, being followed, the defect of 
multifariousness is considered to have been 
waived. (Rowland, J.) Janki Rai v. Pam Ran 
Bijaya Prasad Singh. 187 I.C. 49=12 R.P. 
560=6 B.R. 416=20 Pat.L.T. 889=A.I.R. 1940 
Pat. 145. 

——O. l,Rr. 9 and 10— Scope — Partnership — 
Suit for accounts — Non-joinder of one partner — 
Subsequent joinder as pro forma defendant after 
limitation—Dismissal of whole suit—Propriety 
>and legality of. 

The fact that a claim is barred against a parti¬ 
cular person does not prevent that person from 
being impleaded as a pro forma defendant to the 
suit. In a suit for accounts of a partnership a 
member of the partnership was not originally 
made a party. On a plea of non-joinder being 
raised, he was impleaded as a proforma defen¬ 
dant, but that was not till after the period of 
limitation for the suit had expired. The lower 
Courts dismissed the suit on the grounds that 
(*) that the suit for accounts should be dismissed 
if all the partners were not impleaded ; (it) that a 
party coujd not be impleaded at all if any claim 
which might have been made against him be 
barred by limitation. 

Held, that neither of the grounds was valid or 
correct and that the dismissal was consequently 
wrong and must be set aside. (Allsop, J.) Jamna 
Kuer v. Kunj Behari Lal. 1937 A.W.R. 527= 
170 I.C. 743=1937 A.L J. 571=10 R.A. 171= 
1937 A.L.R 728=A.I.R 1937 All. 502. 

“ ~ O I» 9 and 10—Scope—Powers and 
duties of Court—Suit in name of non-existing or 
non-juristic person — Dismissal — Propriety- 
Amendment to rectify misdescription—Permissi- 
See C. P. Code, S. 153 and O. 1 Rr. 9 and 
20. 20 N.L.J. 65. 


C. P. CODE (1908), O. 1, R. 10. 

- O. 1, R. 9 — Scope—Suit by one of tivo per¬ 
sons jointly interested—Competency — Death of 
other party interested pending suit — Power of 
Court to decree suit—Subsequent events—Duly of 
Court to take notice of. 

The provisions of O.l, R. 9, C. P. Code, are 
clear enough and make it incumbent on the Court 
to deal with the matter in controversy so far as 
regards the rights and interests of the parties 
actually before it. It may be that a Court would 
in certain exceptional cases refrain from passing 
a decree in favour of a plaintiff when it finds 
that all the parties interested in the subject- 
matter of the suit have not been impleaded. But 
this rule can have no possible application to a 
case in which on account of the death of the 
other party jointly interested with the plaintiff, 
though it occurred during the pendency of the 
suit, the plaintiff has become the only person, 
when the case is taken up for trial, entitled to the 
relief claimed. Courts can take notice of events 
happening after the institution of the suit and at 
times it is essential for the Court to do so in 
order to avoid a further unnecessary litigation 

d o C ? mplete Justice between the parties. 
(Abdur Rahman, J.) Sornammal v. Thanga- 
vflu Mudaliar. 1940 M.W.N. 429 = AIR 

1940 Mad. 412=(1940) 1 M.L.J. 240. 

— O., 1, R. 10— Addition of parties—Limits 
to Court s powers. 

Although under O 1. R. 10, C P. Code, the 
Lourt has wide powers to add parties to a suit 
or proceeding, merely because a person claims to 
be interested in a suit and wants to be added as a 
party, the Court would not ordinarily make him 

W,t l , ?S t the concurrence of the plaintiff. 
(Ivadia and IVassoodew, JJ.) Viruhadrappa v 
Shekabai. I.L.R. (1939) Bom. 232=182 I C ‘ 
539—12 R.B. 15=41 Bom L.R. 249=A I R 
1939 Bom. 188. K 

- — O. 1. 10 and O. 41, R. 23 —Addition of 
■ ar J! eS T^ a Litton action—Necessary parties not 
impleaded—Procedure to be followed by appel¬ 
late Court. 

Where the Appellate Court is of opinion that a 

certain person is a necessary party and ought to 

have been impleaded in a partition suit the 
proper procedure is to remand the case to the 

Court of first instance with a direction that the 
Court should implead that person and then 

ftSSfxr t0 d,Spose o f ^e case. (Bround, J.) 
Noor Mohammad v. Zainul Abdin. 1940 A W 
R. (H.C.J 375==A.I.R. 1940 All. 399 

— -?. 1, R. IQ—Addition of party in appeal— 
If subject to appeal or revision. 

An order made by an appellate Court adding a 
third person as a party is not appealable as an 
order under O. 1, R. 10 does not find a place in 

j • ' .is also not one which can be 

assailed in revision because it is clearly an 
interlocutory order. ( Thomas, C.J.and Yorke, 

Manohar v. Ramanand. 14 Luck. 
447=179 I.C. 1004=1939 O.A. 228=1939 O L 
R. 105=11 R.O. 223=1939 O.W.N. 181=A IR 
1939 Oudh 102. 

~ —-O. 1, R. 10— Applicability — Defendant 

dead prior to suit—Joinder of heir—Procedure _ 

O. 22, R. 10— Applicability. 

A suit was instituted against a person who was 

however subsequently found already dead. The 

person in whom the property of the deceased 
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vested was made a party to the suit under O. 1, 
R 10. No application was made under 0.22, 
Held, that O. 22, R. 10 of the Code had no 
application as the person sued was already dead 
before the institution of suit. If the plaintiff, 
being ignorant of the death of defendant, joined 
him as a party to. the suit he was in no worse 
position than that in which he would have been 
had he failed to join defendant lfahve. He 
could at any time before the period ofN.mita ion 
for instituting the suit against defendant join 
him if he was alive and could likewise join per- 

so"s who 6 had succeed to his estate if he was 

dead. A person in whom the property of deceas¬ 
ed vested could therefore be joined as party to 

the su t under O. l.R- 10, (Rupchand Bilaram 
and Haveliwala, AJCs) Gordhandas v Rij h i- 
bai. 168 I.C. 860=9 R.s. 251-A.I.R. 1937 

Sind 47. 

O 1 R 10 and O. 6, R. 17 —Applicability 


—Plaint instituted by living Person m name of and 
verified on behalf of, dead person-Subshtution 
of name of living person—Permissibility—Gross 

"^Whe^f^ersom who had instituted a suit in 
the name of a dead person and had verified the 
plaint on behalf of the dead person applied 
under O. 1, R. 10, O. 6, R. 17 and S..151 for leave 

to amend the description in the plaint, and it was 
found that he was guilty of gross neglect in 

misdescribing himself. . , 

Held , that a living person s name could not be 
substituted in the place of a dead person under 
O 1 R 10. Nor would it be proper for the 

Court to exercise its discretionary jurisdiction 
in favour of the applicant to amend the plaint 
under O. 6, R. 17 as he was guilty of gross neglect. 
(Rupchand Bilaram, A.J C.) Noorbhoy Alibhoy 
h at at v Secretary of State. 168 1C- 784—y 
RS. 244=31 S.L.R. 406=A.I.R. 1937 Sind 

92 

__0 1 R. 10 —Applicability and scope—Suit 

for money against two defendants—Agreement 
between parties to take accounts, each agreeing to 
oay other what might be found due—Amount 
found due to one defendant by another—Trans¬ 
position of former as plaintiff and decree for sum 
in his favour against other defendant—Power of 
rmirt to make—Inherent powers. See C. P. Code, 
S 151. (1937) 1 M L.J. 672. 

_O. 1, R. 10— Application under—Court dis¬ 
posing it of under O.22, R. 10— Appeal. 

When an application is made under U. 1, K. IU 
but it is dealt with by the Court also under O. 22, 
R. 10, an appeal lies against the order on the ap¬ 
plication. ( Venkataramana Rao,J.) Meyyappa 
Chettiar v. Sf.f.thachi Achi. 171 I C. 145=10 
R.M. 280=A.I.R. 1937 Mad. 200=(1937) 2 M.L. 

J. 279. 

_O. 1, R. 10—Ex parte decree—Application 

by necessary parties not impleaded as such for 
addition and for permission to apply to set aside 
ex parte decree — Maintainability Duty of Court. 

Where a suit is decreed e* parte and persons 
entitled to be added as parties to the suit make an 
application to add them as parties and to set aside 
the ex parte decree, the Court should add them as 
oarties and give them an opportunity to set aside 
the ex parte decree. ( Rowland , J .) Rameshwar 
Bhagat v. Thakur Jeban Narayan Singh. 166 


C. P. CODE (1908), O. 1, R. 10. 

I.C. 794=9 R.P. 353=3 B R. 231=18 Pat.L T 
278=1936 P W.N. 708=A.I.R. 1937 Pat. 49. 
-O. 1,R. 10— Grounds for permitting amend¬ 
ment—Suit on behalf of a Government Ward- 
Plaintiff's name wrongly given — Amendment, if 
can be allowed—C. P. Court of Wards Act (1889), 
Ss. 30 and 27. 

O. 1, R. 10. C- P. Code, on a plain reading only 
contemplates that a suit should have been filed in 
the name of a wrong person irrespective of whe¬ 
ther he is a living or a dead person. Such a 
defect is capable of being cured, if the mistake is 
shown to have occurred in good faith and provi¬ 
ded that in permitting the amendment no injustice 
results to the defendant. In a suit on behalf of a 
Government Ward under S. 30 of the C. P. Court 
of Wards Act, the real plaintiff is the manager 
and he sues on behalf of the Ward. Any mistake 
in the name of the Ward does not affect the sub¬ 
stance of the suit and its correction cannot pre¬ 
judice the defendant. (Niyogi, J.) Karimullah 
Khant/.Bhanu Pratap Singh. 175 I.C. 911= 
11 R.N. 14=A.I.R. 1938 Nag. 458. 

- O. 1, R. 10 and O. 41, R, 20—Joinder of 

parties in appeal—Provision of law applicable — 
Party to suit not impleaded in appeal—Addition 
after right of appeal is time barred. 

The proper Order and Rule applicable to the 
joinder of parties in appeal is O. 41, R. 20 and not 
O. 1, R. 10. A party against whom a suit has 
been dismissed and as against whom the right of 
appeal has become barred, is not interested in the 
result of the appeal and hence cannot be added in 
appeal under O. 41, R. 20. {Davis, J.C. and Lobo , 
A.J.C.) Thadhi v. Abdul Husain. 31 S.L.R. 
486=171 I.C. 315=10 R.S. 100=A.I.R. 1937 
Sind 236. 

-O. 1, R. 10— Mortgage by Hindu father — 

Suit on — Son—If necessary party—Application by 
son to be joined as party—If to be alloived. 

A member of a joint Hindu family who con¬ 
tends that the action of the manager was beyond 
his powers as manager is not properly represented 
by the manager, and ought to be joined as a party. 
A son is not a necessary party to a suit against 
his father on a mortgage of joint family property 
as he can bring a suit for declaration that the 
mortgage decree is not binding on his share. But 
when he himself applies to be made a defendant 
contesting the binding nature of the mortgage, he 
should be joined as a proper party to the suit 
under O. 1, R. 10, C. P. Code, to effectually and 
completely settle the questions involved in the suit 
and to avoid multiplicity of proceedings. (Pol¬ 
lock,}.) Motiram v. Lal Chand. I L R. (1937> 
Nag. 366=170 I.C. 192=10 R.N. 52=A l.R. 
1937 Nag. 121. 

-O. 1, R. 10— Mortgage suit — Final decree — 

Subsequent addition of equitable mortgagee not 
impleaded in suit—Powers of Court. 

The Court has ample power under O. 1, R; 10* 

C. P. Code, even after the passing of the final 
decree in a mortgage suit to order that a person 
whose presence may be necessary to enable the 
Court effectually and completely to adjudicate 
upon the questions involved in the suit be added 
as a party to the proceedings. If it appearsthat 
there is an equitable mortgagee who, under y* 34* 
R. 1, C. P. Code, was a necessary party, and that 
he ought to be joined as a party, the Court can 
add him as a party although the final judgment 
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has been passed in the suit. ( MacNair , /.) Anna¬ 
purna Roy v. Ram Ranjan Mullick. 40 C.W. 
N.1173. 

-O. 1, R. 10—Mortgage suit—Holder of 

money decree against mortgagor getting receiver 
appointed in execution—Power of Court to im¬ 
plead him as party in mortgage suit. See C P. 
Code, O. 34, R, 1. 40 C.W.N. 974. 

-O. 1, R. 10—Mortgage suit—Omission to 

implead interested party—If fatal. See C• P. 
Code, O. 34, R. 1. A.I.R. 1936 Pat. 153. 

-O. 1, R 10— Necessary parties added as 

co-defendants instead of as co-plaintiffs—Grant of 
appropriate relief. 

One or more of several persons jointly interes¬ 
ted can bring an action in respect of joint property 
and if their right to sue is chaltenged can amend 
by joining their co-contractors as plaintiffs if they 
will consent or as co-defendants if they will not. 
Nor indeed would it matter that a wrong person 
had originally sued though he had no cause of 
action. Once all the parties are before the Court 
the Court can make the appropriate order and 
should give judgment in favour of all the persons 
interested whether they be joined as plaintiffs or 
defendants. A person executed a mortgage in 
favour of a firm. Subsequently some of the 
partners retired assigning their interest in favour 
of the remaining partners by unregistered deed. 
The remaining partners brought a suit on the 
mortgage and as an objection was brought to the 
maintainability of the suit, the plaint was amend- 
ed bringing on record the retiring partners as 
defendants. 

Held, that it would have been more satisfactory 
that the retiring partners should have been made 
co-plaintiffs instead of co-defendants, but even 
otherwise as whole of the necessary parties were 
before the Court, appropriate relief could be 
granted. 

Held, also, that the judgment should be given in 
favour of all the original partners, though some 
of them had been made defendants. ( Lord Por¬ 
ter.) Monghi Bai v. Cooverji Umersey. 66 I.A. 
2lO=I.L.R. (1939) Bom. 503=1 L R. (1939) 
Kar.(P.C ) 295=1940 P.W.N. 19=11 R.P.C. 295 
=1939 O.W.N. 626=1939 A.W.R. (P.C ) 136= 
70 C L J. 261=41 Bom L.R. 1127=50 L.W. 926 
=1939 A.L.J. 863=182 I.C. 1=1939 O.L.R. 392 
=5 B.R. 750=43 C.W.N. 869=A.I.R. 1939 P.C. 
170=(1939) 2 M.L.J. 366 (P.C.). 

~~L —R. 10— Parties improperly added — 
Order ' discharging* them — Propriety—Order for 
costs—Power of Court. 

Where parties are added as defendants at the 
instance of a co-defendant, and no cause of action 
is found against them, the proper order to pass is 
to strike off the names of those defendants under 
O. 1, R. 10 (2), C. P. Code, and not to discharge 
them. When such defendants are struck off 
under O. 1, R. 10 (2) as being improperly added, 
Court can impose such terms as it considers pro¬ 
per and can order the party to pay costs to such 
defendants. This power of the Court is analo¬ 
gous to its power of adjourning proceedings in 
which case the Court is empowered to make the 
defaulting party to pay costs to other party and 
there is no limitation as to the amount which can 
be awarded under such circumstances. ( Jai Lai 
J>) Allahabad Bank, Ltd., Lahore v. Raja 
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Ram. 171 I.C. 570=39 P.L.R 342=10 R L. 215= 
A.I.R. 1937 Lah. 67. 

-O. l. R. 10—P ro forma defendant becoming 

co-plaintiff on his ozvn application—If adopts all 
the statements made in plaint 

When a pro forma defendant becomes on his 
own application a co-plaintiff, he adopts all the 
statements made in the plaint which support the 
cause of action and those statements only. He 
does not adopt statements made therein which 
are not essential to the cause of action as stated in 
the plaint. ( R. C.- Milter , J.) Suraj Singh v. 
Kalidasi Dasi. 41 C.W.N. 501. 

-O. 1. R. 10 —Reference under Canton¬ 
ments House Accommodation Act (VI of 1923), 
S. 15—Mortgagee not in possession of property 
acquired on lease—If to be added as party. See 
Cantonments House Accommodation Act, S. 15. 
167 I.C. 158=9 R. Pesh. 80=A.I.R. 1937 Pesh. 
i7. 

- O. 1, R. 10 — Rent suit — Claim by inter¬ 
vener alleging purchase of holding to be added as 
Party—Statutory recognition taking effect after 
suit—If bar to joinder. 

A Court has, under O. 1, R. 10, C. P. Code, 
power to add any person as party whose presence 
is necessary in order to enable a Court efficiently 
and completely to adjudicate upon and settle the 
questions involved in the suit. This power is 
given to the Court at any stage of the proceed¬ 
ings. Where in a rent suit the intervener, alleg¬ 
ing purchase of the holding claims that he should 
be added as party to the suit, the Court must add 
the intervener as party even though statutory 
recognition as transferee has taken place after 
the institution of the suit. ( Rowland, J.) 
Rameshwar Bhagat v . Thakur Jeban Narayan 
Singh. 166 I.C. 794=9 R.P. 353=3 B.R. 231 = 
18 Pat.L T. 278=1936 P.W.N. 708=A.I.R. 1937 
Pat. 49. 

- O. 1, R. 10 —Striking out name of necessary 

party — Propriety—Proper procedure. 

When O. 1, R. 10, C. P. Code, provides that the 
Court may strike out the name of party who has 
been improperly joined as plaintiff or defendant, 
these words have reference to the suit as framed; 
It was certainly never intended that the claim of 
a necessary party should be first tried and that 
his name should then be struck off the record on 
the ground that his claim ought to be dismissed 
before any decree has been passed. Such a pro¬ 
cedure can only lead to multiplicity of proceed¬ 
ings. Where, therefore, several persons claiming 
to be owners of the equity of redemption sue for 
redemption of the mortgage, the Court cannot 
strike out the names of some of them under O. 1, 
R. 10, C. P. Code, on the ground that they had 
not been properly joined as parties to the suit. 
The correct procedure would be to keep the 
names of all the plaintiffs on the record until a 
preliminary decree is passed. If the Court is 
then of opinion that any of the*claims have failed, 
these claims can then be dismissed as part of the 
preliminary decree. ( Beckett, J.) Manohar 
Lal v. Rosan Lal 179 I.C. 685=11 R.L. 608 
=40 P.L.R. 805=A.I.R. 1938 Lah. 799. 

-— O. 1, R. 10 and O. 30, Rr. 3 and 8—Suit 

against firm—Person interested in firm but not 
served with summons^— Right to intervene and 
defend on merits—Denial of being partner—Effect 
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—Power of Court to implead against plaintiff's 
wishes. 

In a suit against a firm under O. 30, C. P. Code, 
it is not possible for a person who has not been 
served with a writ but who apprehends that at 
some future time the plaintiff will eventually 
seek to hold him liable in execution proceedings 
on the basis of partnership, to enter appearance 
and defend the suit on the merits unless he 
admits that he is not in fact a partner. Neither 
O 30, C. P. Code, nor R. 20 of the Calcutta High 
Court Rules (Original Side), Ch. VIII, permits 
of such a course. But when such person is 
interested in some way or other in the assets of 
the firm, and denies that he is a partner in the 
firm, he can apply to the Court under O. 1, R. 10, 
C. P. Code, and it will be proper for the Court to 
add him as a party to the suit even in opposition 
to the wishes of the plaintiff. ( Panckridge, /.) 
Dhai r. Bhadarbull Hargobindroy. 40 C. W. 
N. 677. 

-O. 1, R. 10— Suit by assignee of bond under 

void assignment — Assignor, if can be substituted 
as plaintiff. 

A suit instituted by an assignee of a bond 
under an assignment which is void under S. 136, 
T. P. Act, can be said to have been instituted in 
the name of a wrong person, and where the 
assignee has acted under a bona fide mistake, the 
Court can remove the name of the assignee and 
order substitution of the name of the assignor as 
plaintiff under O. 1, R. 10, C. P. Code. (Srivas- 
iava and Nanavutty , JJ .) Sitla Bux Singh v. 
Mahabir Prasad. 12 Luck. 150=162 I.C. 229= 
8 R.O 359=1936 O. W. N. 414=A.I.R. 1936 
Oudh 275. 

-O. 1, R. 10— Transposition of defendant as 

plaintiff—When to be made. 

O. 1, R. 10 is in the widest possible language 
and transposition of a defendant to the side of 
the plaintiff should be adopted in all cases where 
it is necessary for the complete adjudication 
upon the question involved in the suit and to 
avoid multiplicity of proceedings. A.I.R. 1932 
r Pat. 346, Ref. (Wort, J.) Lal Narain Singh v. 
Ugesiiwardhari Singh. 160 I.C. 149=8 R.P. 
340=A.I.R. 1936 Pat. 107. 

-O. 1, R 10— Transposition of parties — If 

can be permitted in second appeal. 

The Court, including the High Court in second 
appeal has power at any stage to permit a trans¬ 
position of parties under O. 1, R. 10, C. P. Code. 
This power is discretionary and its use will, of 
course, depend upon the circumstances of each 
case. The purpose of the rule is to enable the 
Court to be in a position to determine the real 
questions in controversy between the parties and 
avoid allowing a mere technical objection success¬ 
fully to defeat a just claim. A respondent may 
be transposed as an appellant or a defendant 
made a plaintiff. (Verma and Rowland , //.) 
Radhaballabh Prasad v. Raghunath Lal. 180 
I.C. 833=5 B.R. 496=11 R.P. 543=1939 P.W. 
N.829=A.I.R. 1939 Pat. 397. 

--O. 1, R. 10— Transposition of parties — 

Suit by assignee of mortgage right—Mortgagee 
impleaded as defendant — Assignment found 
invalid owing to registration being void — Applica¬ 
tion to transpose mortgagee as plaintiff in appeal 
and for decree on mortgage — Maintainability. 
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Where in a suit brought by an assignee of a 
mortgage right to enforce the mortgage, im¬ 
pleading the mortgagee assignor also as a defen¬ 
dant, it is found that the assignment deed is 
invalid as a result of invalid registration, if an 
application is made in appeal to transpose the 
mortgagee-assignor as a plaintiff and to grant a 
decree on the foot of the mortgage, the Court 
will not grant the application at that stage, when 
the result is to change the character of the suit 
which has proceeded on the footing that the 
mortgagee has accepted the assignment as bind- 
ing on him. If that is reopened and transposition 
effected at that stage, it would complicate matters 
and hence the transposition should not be made. 
(Pandrang Row and Krishnaswamy Ayyangar, 
JJ.) Lakshmi Narasimhachariar v. Mangam- 
mal. 49 L.W. 387 (2)=1939 M.W.N. 554=A. 
I.R. 1939 Mad. 467. 

O. 1, R. 10— Written statement requesting 
inter alia to add parties—If an application. 

A written statement which inter alia requests 
the Court to add certain persons as parties is an 
application under O. 1, R. 10. C. P. Code. (Mya 
Bu and Baguley, JJ.) Mahomed Sultan v. 
Abdul Rahman. 171 I.C. 876=10 R.R. 194=A 
I.R. 1937 Rang. 175. 

— - - O. 1, R. 10 (l)—Applicability —"Bona fide 

mistake” — Redemption of mortgage—Suit by 
grandson of mortgagor impleading sons as defen¬ 
dants—Allegation that latter having also right to 
redeem refused to join in suit—Finding that 
plaintiff had no right to sue—Dismissal of suit — 
Propriety-Sons ex parte —Power of Court to 
transpose as plaintiffs or to decree in their favour. 

In a suit for redemption of a mortgage filed by 
the grandson of the mortgagor, it was alleged in 
the plaint that defendants 8 and 9, the sons of the 
mortgagor were also entitled to redeem but that 
they refused to join the plaintiff in the suit as 
they themselves claimed no interest in the pro¬ 
perty. The defendants 8 and 9 remained ex parte 
and did not a c k for any relief or put forward any 
claim. The Court found that the plaintiff had no 
cause of action and that the only persons entitled 
to redeem were defendants 8 and 9 and dismissed 
the suit. 

Held, that it could not be said that there was 
any bona fide mistake as contemplated by O. 1, 

R. 10, C P. Code, and that in the absence of an 
application or request by the defendants 8 and 9 
the Court could neither transpose them as plain¬ 
tiffs nor pass a decree in their favour and the 
only right and proper course was to dismiss the 
suit. ( Horwill , J ) Alagirisami Naik v. Sikan- 
dar Rowther. 166 I.C 730=9 R.M. 393=1936 
M.W.N. 1184=44 L.W. 563=A.I.R. 1936 Mad. 
960=71 M L.J. 614. 

-O. 1, R. 10 (2) —Addition of new party — 

Conditions justifying. 

The Court in making an order directing a new 
party to be added under O. 1, R. 10 (2), C. P* 
Code, must be satisfied either that the party 
ought to have been joined as plaintiff or defen¬ 
dant, or that the presence of that party is neces¬ 
sary to enable the Court effectually and complete¬ 
ly to adjudicate upon and settle all the questions 
involved in the suit, so that they shall not again 
be raised in that or any other suit between the 
parties to the suit or any of them and third par¬ 
ties. (Kunhi Raman t J.) Mangacharyulu v. 
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Krishnamacharyulu. 50 L.W. 777=1939 M. 
W.N. 1233=A I.R. 1940 Mad. 225=(1939) 2 

M. L.J. 872. 

— O. 1, R. 10 (2)— -Addition of parties—Suit 
under S. 92, for framing of scheme—Close rela¬ 
tion of creator of trust claiming voice in manage¬ 
ment of trust properiy applying to be impleaded. 

In a suit under S. 92, the plaintiff proposed a 
scheme for the management of a certain charita¬ 
ble trust. The Deputy Commissioner being in 
charge of the trust property was made a defen¬ 
dant. He did not object to the proposed scheme. \ 
A close relation of the person who created the 
trusts moved the lower Court to be added as a 
defendant in the suit on the ground that he pos¬ 
sessed the necessary educational qualification for 
being appointed as one of the trustees for the 
trust created by his ancestor and if he was not 
so added, the scheme would go unchallenged and 
would be accepted by the Court, in which case 
he would have no right of appeal. It was con¬ 
tended by the applicant that he was not only a 
beneficiary but was also a person entitled to have 
some voice in the settlement of any scheme for 
the management of the trusts created by his an¬ 
cestor. 

Held , such a person should be added as a defen¬ 
dant in suit in order to enable the Court effectual¬ 
ly and completely to adjudicate upon and settle 
all questions involved in the suit. ( Nanavutty 
and Zia-ul-Hasan, JJ.) Suresh Singh v. Legal 
Remembrancer U. P. Government. 1937 O.W. 

N. 271=167 I.C. 828=9 R.O. 402=1937 O.L.R. 
160=A.I.R. 1937 Oudh 229. 

- O. 1, R. 10 (2) — Discretion of Court — 

Addition of parties—Claim to vacant site against 
Municipality—Plea of title in Government—Latter 
—If necessary party—Addition as party - If justi¬ 
fied. 

In cases where a plea of jus tertii is set up, it is 
generally destrable to make the person whose 
title is set up a party to the suit to avoid multi¬ 
plicity of litigation. In cases where the interests 
of the public or involved and the ownership of 
the Government is in question, it is very desirable 
and sometimes necessary that the Government 
should be made a party to the suit. In a suit for 
declaration of the plaintiff’s title and ownership 
to a vacant site, the defendant Municipality plea¬ 
ded that the site in question was “kuntha” and 
"rastha”, a public pathway, that the title thereto 
was in the Government and that the latter should 
therefore be made a party. The lower Court 
ordered that the Government should be made a 
party to the suit. 

Held, in revision, that since a declaration of ab¬ 
solute title was claimed as against the Municipa¬ 
lity in whom the property was for the time being 
vested for specific purposes, without the free¬ 
hold vesting in them, it was desirable that the 
person really interested in the property i.e., Gov¬ 
ernment, should be made a party to the suit; and 
since the lower Court had exercised its discretion 
correctly, the High Court would not interfere 
with such exercise in revision. (V enkataramana 
Rao, J.) Krishnaswami Naidu v. Municipal 
Council Bellary. 45 L.W. 731=170 I.C. 919= 
10 R.M.249=A.I.R. 1937 Mad. 641=(1937) 1 
M.L.J. 597. 

- O. 1, R. 10 (2)—Object and scope of—Suit 

Jor rent by thicadar against tenant — Application 

Q.. D.—9i 
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by another to be impleaded as party as being the 
present thicadar entitled to rent — If to be allowed. 

O. 1, R. 10, C. P. Code, has been enacted for 
the purpose of avoiding multiplicity of suits. In 
a suit for rent by a thicadar against some tenants, 
the defendants pleaded that the plaintiff’s thica 
lease had expired long before the suit, that the 
petitioner was the present thicadar to whom they 
were paying rent. The petitioner, who was also 
actually summoned as a witness to prove that he 
was the present thicadar applied to be added as 
an intervener, but his application was rejected. 

Held, that if it was important to decide who 
should pay rent, it might be equally important to 
decide who should receive rent, and the petitioner 
should therefore be added as a defendant. 
(Narnia, J ) Nagendra Prasad v. Badri Lal. 21 
Pat L.T. 329. 

-O. 1, R. 10 (2)— Order awarding costs — 

Appeal. 

No appeal lies from an order awarding costs 
under 6. 1, R. 10 (2), C. P. Code.(/ai Lal, J.) 
Allahabad Bank Ltd , Lahore v Raja!Ram. 171 
I C. 570=10 R. L. 215=39 P. L. R. 342=A.I.R. 
1937 Lah. 67. 

-O. 1, R. 10 (2)— Partition suit—Mortgagee 

of undivided share—Power of Court to add as 
party. 

Under O. 1, R. 10 (2), C P. Code, the Court has 
power to add as a party in a partition suit a mort¬ 
gagee of an undivided share of the property, 
where the extent of the mortgagor’s share is in 
dispute. There can be no doubt that the addition 
of the mortgagee as a party in the suit would 
avoid multiplicity of proceedings. (Rau and 
Akram, JJ ) Profulla Kumar v . Dhirendra 
Lall. I.L.R. (1940) 2 Cal. 37=189 I.C. 90=71 C 

L. J. 549=44 C.W.N. 589=A.I.R. 1940 Cal. 284. 

-O 1, R. 10 (2 )—Person added as plaintiff — 

Interest adverse to plaintiff—Striking out as plain¬ 
tiff and transposing as defendant as necessary 
party — Expediency. 

Where the petitioner was added as the second 
plaintiff in a suit by the first plaintiff for recover¬ 
ing a certain amount from the defendants who 
were the owners of certain villages charged with 
the payment of an annuity and the petitioner 
alleged that the first plaintiff added him without 
his knowledge and that the first plaintiff’s inte¬ 
rests were adverse to that of his own, 

Held, that since there was no right to relief 
alleged to exist in the petitioner jointly, severally 
or in the alternative, and as the petitioner claimed 
adversely also to the first plaintiff in the suit, it 
would be expedient to strike out his name as 
second plaintiff. But as he was clearly a person 
whose presence before the Court was necessary 
in order to enable the Court to effectually and 
completely adjudicate upon and settle all ques¬ 
tions involved in the suit, he could be transposed 
as a defendant in the suit. Mathews'. In re, Oates 
v. Mooney, (1905) 2 Ch. 460, followed. Where 
several disputes arise out of one subject matter, 
all the parties interested in such disputes should 
be brought before the Court and all questions in 
controversy between them should be completely 
settled in that action. ( Patanjali Sastri, J.) 
Vanjiappa Goundan v . Annamalai Chettiar. 
188 I.C. 379=13 R.M. 11=1939 M.W.N. 948= 
50 L.W. 494=A.I.R. 1940 Mad. 69=(1939) 2 

M. LJ.551. . 
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- O. 1, R. 10 (2) and S. 107— Power of Court 

—Addition of party as respondent in the appeal. 

The Court has ample powers under the provi¬ 
sions of O. 1, R. 10(2) read with S. 10/, C..V. 
Code, to implead any person in the appeal as a 
respondent who ought to have been joined or 
who^e presence before the Court may be neces 
^ryfn order to enable the Court to adjudicate 
upon all the questions involved in the appeal. 

8 (Abdur Rahman, J.) Df.vendra 

effectively. (./SPawr 191=11 

R Y M A 41 t '6=4 U 7 T £.W 760=1938 M.W.N. 75—A .I 

R. 103 8 Mad. ^)—power 0 f Court to act suo 

t GrUd£ for adding party. ^ 

Under -1^ application from the parties; 
!5 erC „lJ however, does suggest that the Court 
th '11 nnt’act on its own initiative unless the pre- 
w,]1 not f narty added is necessary in order to 

Effectually and completely andtoadjudi- 
settle e _ nf t se ttle all the questions involved in 

5» te Eni°t n (Darling, S.M. and Domford, J. M.) 

5 t Roy Chowphury v. Annapurna. 1938 

ALJ (S“PP) 9=1938 AWR BR 97=1938 

R.D. 188. 

_O 1, R- 1° (2)— Scope—Attachment of 

Hindu joint family property in execution ofdec- 

2 _ Subsequent suit by female member claiming 

\rharqe-Sale of part of property to attaching 

decree-holder—Application by latter to be added 

as party to maintenance suit—If to be allowed. 

A attached all the joint family property of two 
minors in execution of his money decree. Subse- 
ouently a maintenance suit was brought by the 
grandmother of the minors claiming a charge on 
the same property. The guardian of minors 
conveyed some property to A to avoid the Court- 
sale. A therefore applied to be joined as a party 
to the maintenance suit. The application was 
rejected by the Court on ground that the sale to 
^4 was pendente life. On revision, 

Held, that A was a proper parly to the suit 
since at the time the suit was filed the property 
•which the grandmother sought to be made the 
subject of the charge in her suit was under at 
tachment at the instance of A and it was obvi¬ 
ously just and convenient to decide in her suit 
whether the grandmother's right could override 
that of A's. (Stodart J.) Ranganayaki Ammal 
D Tanaki Ammal. 1937 M.WN. 375=10 R.M. 
399=171 I.C. 798=A.I.R.1937 Mad. 338. 


-O. 2, Rr. 1 and 3 —Joinder of causes of 

action—Improper sale under S. 69, T.P.Act — 
Claim by mortgagor against mortgagee in respect 
of amount of mortgage and against purchaser on 
ground of fraud—If can be joined together. 

In the case of an unauthorised or improper or 
irregular exercise of the power of sale under 
S. 69, T. P. Act, the only remedy of the aggriev¬ 
ed mortgagor in the absence of fraud, is by way 
of damages against the mortgagee who has 
brought the property to sale. If there is fraud, 
there may be a cause of action for a suit to have 
the sale declared void or set aside. But it will 
be improper to club together a suit against the 
purchasers on the ground of fraud and a suit 
against the mortgagee on the question of the 
amount still due on the mortgage. ( Horwill , J.) 
Govindaswami Naicker V . Pukraj Sowcar. 52 


C. P. CODE (1908), O. 2, R. 2. 

L.W. 324=1940 M.W.N. 772=(1940) 2 M.L.J. 
281. 

- O. 2, Rr. 1 and 6— Plaintiff joining in one 
suit two independent claims — Permissibility — 
Duty of Court to ask plaintiff to elect. 

YVhere the plaintiff sues in one suit for a decla¬ 
ration of his title as proprietor in respect of a 
portion in certain land and for partition of his 
share after the declaration of his title and also 
sues in the same suit the admitted raiyats of the 
land, calling upon them to remove a building 
from his holding and thus joins two claims and 
causes of action which are absolutely indepen¬ 
dent and unconcerned with one another, the suit 
should not be tried in the form in which it is in¬ 
stituted. The Court should ask the plaintiff to 
eiect to proceed with one of the claims. (Moham¬ 
mad Noor and Varma, JJ.) Nitai Lal Dutta v . 
Gobinda Bhushan Sen. 161 I.C. 695=8 R.P. 
469=A.I.R 1936 Pat. 142. 

-—O. 2, R. 2 —Applicability—Contract of sale 
by instalments—Defaults—Separate suits in res¬ 
pect of each default—If barred. See Sale of 
Goods Act, S.38 (2). A.I.R. 1938 Rang. 364. 

O. 2, R. 2—Applicability—Lease deed with 
default clause—Lessee not taking advantage of — 
Successive suits on defaults — If barred. 

Where in a covenant there is a clause exclu¬ 
sively for the benefit of a party, it is to be treated 
not as an obligation but as an option which may 
be exercised according to the choice that such 
party may make in that behalf. Where therefore 
there is a default clause in a lease giving to the 
lessor on any default by the lessee in the pay¬ 
ment of his monthly rent, a right to eject the 
lessee and to realize the rent from the lessee for 
the remaining unexpired period of the lease, at an 
increased rate of rent, if, in spite of such default 
clause, the lessor finds that it would be beneficial 
to him to keep the lease subsisting, he cannot be 
compelled to put an end to the agreement by rea¬ 
son of the default. If, therefore, in such a case, 
in spite of the default clause, the lessor does not 
sue for ejectment and for recovery of rent for 
the period remaining unexpired on default, but 
merely brings a suit for rent due from date of 
defalt to date of suit, he will be deemed to have 
exercised the option not to claim under the 
default clause but to keep the lease subsisting. If 
after such suit there is again a default and the 
lessor brings a suit for the recovery of rent for a 
further period for which cause of action had not 
arisen at the time of the previous suit, such cause 
of action is different from the cause of action in 
the previous suit, and therefore such subsequent 
suit is not barred by the provisions of O. 2, R. 2, 

C. P. Code. (Dadiba C. Mehta and Lobo, A.J. 
Cs.) Thadhomal v. Holomal. 32 S.L.R. 80= 
172 I.C. 712=10 R.S. 179=A.I.R. 1937 Sind 
300* 

-O. 2, R. 2— Applicability — Mortgage—Sub¬ 
sequent sale of mortgaged properties and others 
by mortgagor to mortgagee for amount of mort¬ 
gage debt and cash consideration—Covenant that 
in case vendee was ejected or dispossessed vendors 
would pay the zvhole sale price with interest—Sale 
cancelled by Collector and vendee dispossessed— 
Suit by vendee for recovery of amount of cash 
consideration paid and decreed—Subsequent suit 
for amount due under mortgage — If barred— 
Mortgage if superseded by sale. ,, 
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A mortgage bond was executed to the plaintiff 
and his father by the 1st defendant, and the 
father of defendants 2 and 3, for Rs. 440, on 
which interest was payable at 61 seers of paddy a 
rupee. A year later the mortgagees took a kobala 
from the mortgagors for the sale of the mort¬ 
gaged and other properties for the sum of 
Rs. 1,000. The consideration of Rs. 1,000 recited 
in the kobala was made up of the mortgage 
amount of Rs. 440, and another mortgage for 
Rs. 178, thus making up Rs. 618 which was due to 
the plaintiff from the mortgagors and a cash pay¬ 
ment of Rs. 382. The kobala stipulated that in 
case the purchaser was ejected or dispossessed 
from the lands sold to him, the whole sale price 
of Rs. 1,000 was to be repaid to him with interest 
from the date of execution of the kobala. The 
sale was however, cancelled by the Collector as 
being inoperative against defendants 1 to 3, and 
the plaintiff was dispossessed from the properties 
sold. He realised the sum of Rs. 382 paid by him 
in cash under the kobala with interest by suit, j 
He then brought another suit to enforce the 
mortgage for R. 440. 

Held, that the effect of the kobala was to create 
and substitute a new contract between the par¬ 
ties, extinguishing their rights under the mort¬ 
gages, the amounts under which formed part of 
the consideration for the sale, which contract was 
one and indivisible, and which superseded the ' 
existing contracts of mortgage. The plaintiff 
having chosen to sue for and obtain a money 
decree for Rs. 382 and interest, which was part of ; 
the claim under the kobala, and not having inclu- 
ded the whole of the claim which he could make 
under the kobala, must be taken to have aban¬ 
doned and relinquished the rest of the claim under 
it, and consequently the suit for Rs. 440 under 
mortgage which had been superseded by the 
kobala was barred by the provisions of O. 2, R. 2, 
C. P. Code. (Guha and Bartley, JJ.) Kamarud- 
din Shah v. Shaik Diljan. 166 I.C. 996=9 R. 
C. 646=64 C.L.J. 62=A.I.R. 1937 Cal. 57. ! 

- O. 2, R. 2—Applicability—Prior suit for 

possession under sale deed—Mistake in descrip- 1 
tion of property—Dismissal—Subsequent suit for 
rectification of sale deed and for possession—If 
barred. See C. P. Code, S. 11. 1937 A.W.R. 245 
=A.I.R. 1937 All. 401. 

-O. 2, R. 2—/ Ipplicability—Sale deed—Co¬ 
venant as to land being free from encumbrances 
—Undisclosed mortgage—Decree and sale—Suit 
on ground of dispossession by purchaser at sale — 
Dismissal as dispossession found to be false — i 
Second suit on ground of plantiff having been 
compelled to pay claim of prior mortgagee—If 
barred. 

Although a sale deed contains a single covenant 
to the effect that the land sold is free from en¬ 
cumbrances, there may be two distinct causes of 
action giving rise to different suits, arising out 
of the breach of the same covenant. The dismis¬ 
sal of a suit by the vendee on the ground of dis¬ 
possession by the purchaser at a sale in execution 
of a decree on an undisclosed prior mortgage— 
the dispossession being found to be false—is no 
bar under O. 2, R. 2, C. P. Code, to a second suit 
on a separate cause of action, namely, that the 
vendee, at a time anterior to the date of the 
alleged dispossession, was compelled to pay off 
•he claim under the undisclosed mortgage. 


( Ilorwill, J.) Arumucham Chettiar v. Mariap- 
pan Chettiar. 1937 M.W.N. 1256=176 I.C 809 
= 11 R.M. 178=A.I.R. 1938 Mad. 255=(1938) 1 
M L.J. 184. 

-—O. 2, R. 2— .Ipplicability — Test—“Cause of 

action”—Three sale deeds executed by same per¬ 
son in favour of same vendees on same day for 
different considerations—Successive suits to set 
aside on ground of want of consideration and 
undue influence—If barred. 

“Cause of action" means every fact which, if 
traversed, it would be necessary for the plaintiff 
to prove in order to support his right to the judg¬ 
ment of the Court. It does not comprise every 
piece of evidence which is.necessary to prove such 
fact, but every fact which is necessary to be 
proved to entitle the plaintiff to a decree. It is, 
in other words, a bundle of essential facts which 
it is necessary for the plaintiff to prove before he 
can succeed in the suit. A cause of action founded 
on contract, is different from the cause of action 
founded on another contract, although both of 
them are made by the same person at the same 
time. It does not follow because two claims arise 
out of one transaction that the cause of action 
for both would be identical. M owned about 5 
bighas of land. On 13— 1— 1930 he executed three 
sale deeds in respect of these lands, one for Rs. 
600. another for Rs. 200, and the third for Rs. 300 
in favour of the defendants. In 1933, the plain¬ 
tiffs claiming to be the heirs of M, who died on 
19 — 1—1930, brought a suit to set aside the first 
two sale-deeds and for possession of the proper¬ 
ties covered by them, alleging that they were 
executed without consideration and under the 
undue influence of the defendants. The suit was 
decreed. Subsequently in 1935, the plaintiffs 
brought another suit to set aside the third sale- 
deed for Rs. 300, and for confirmation or in the 
alternative, recovery of possession, substantially 
on the same allegations or want of consideration 
and undue influence. The defendant raised a plea 
that the suit was barred by O. 2, R. 2, C. P. Code, 
by reason of the prior suit. 

Held, (1) each sale represented a distinct and 
separate contract, and the three sale-deeds, 
though executed on the same date, furnished 
different causes of action, having been executed 
for different considerations. (2) Facts necessary 
to establish want of consideration of each sepa¬ 
rate sale-deed must necessarily be different, and 
it was not at all necessary for the plaintiffs to 
allege and prove in the first suit that the con¬ 
sideration for the third sale-deed impeached in 
the second suit was not paid, and the cause of 
action in the second suit being thus quite different 
* rom that in the previous suit, O, 2, R. 2, C. P. 
Code did not apply so as to bar the second suit. 

(Kowland and Chatterjee, JJ.) Sheokumar Singh 
7 ^. Be chan Si ngh. 18 Pat. 789=12 R.P. 263= 
184 I.C. 714=6 B.R. 74=1939 P.W.N. 794=A.I. 
R. 1940 Pat. 76. 

*-p- 2, R. 2— Applicability-Test—Plaintiff 

wrongly basing her claim as co-heir and claiming 
Petition of half of property—Suit dismissed on 
technical ground—Subsequent suit for possession 
of entire property basing claim as absolute owner 
—If barred. 

Per Braund and Spargo, JJ.— The ‘cause of 
action 4 consists of the facts upon which the plain¬ 
tiff is entitled to base a ‘claim’ in a suit with 
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reference to the subject-matter of the dispute. —--O. 2, R. 2— Bar of fresh suit — If extin- 

The claim he actually does make cannot be gutshes right — Mortgagee omitting to include por- 
material because what the rules makes the decid- tion of mortgaged property in suit on mortgage — 
ing factor is the claim which he is ‘entitled to Right to rely on security of that portion by way 
make. It is most important to appreciate that it of defence—Proceeding under S. 51, Provincial 
is the claim which he is entitled to ‘make and not Insolvency Act. 

the claim he makes that is made the criterion A bar of fresh suit which O. 2, R. 2, C. P. Code, 
under O. 2, R. 2, C. P. Code. The application of creates does not extinguish the right but merely 
0.2 R. 2 is not made to depend upon the success bars the remedy. Therefore, where a mortgagee 
or failure of the first suit. It depends upon omits to include in his suit on the mortgage a 
‘omission to sue* and that omission may occur portion of the mortgaged property but brings the 
whenever a suit is started, be it successful or not, entire property to sale in execution of his decree 
in which the claim subsequently sought to be and purchases it himself, he can rely by way of 
liied for again might have been raised in respect defence on the security of the portion of the 
the same cause of action, but was not. On the property omitted in the suit in a p>oceeding 
JJ* th of her grandfather the plaintiff was entitled brought under S. 51 of the Provincial Insolvency 
tn the estate as the sole heir. Being wrongly Act by the Receiver of the estate of the judgment- 

advised she brought a suit claiming not the whole debtor who has been adjudicated insolvent, 

„rtv hut the partition of half of the property although he is precluded by the provisions of 
y t he claim as co-heir. The suit was O. 2, R. 2, C P. Code, from filing a fresh suit in 
dismissed on technical ground. She therefore respect of that portion. (Bhide , J .) Punjab 
a subsequent suit for possession of the National Bank, Ltd. v. Official Receiver, 
entire property now basing her claim as absolute Karnal^188 I.C. 833=42 P.L.R. 29=A.I.R. 1940 

* >V Held , O. 2, R- 2, sub-R. 2, applied and she could -O. 2, R. 2— Cause of action, different — Suit 

t claim portion of the property which she omit- for land on ground of purchase — Subsequent suit 
t°d in the first suit. (Dunkley , on difference on basis that transaction is mortgage —If barred. 

Wiwpen Leach and Spargo, JJ.) MaPwa Shin O- 2, R. 2 does not bar per se a subsequent suit 
SlJ Po Sin. 170 I.C. 946 = 10 R.R. 117=A.I.R. brought on a different cause of action. It only 
1937 Rang. 324. purports to bar suits for claim omitted from 

1 __q 2, R. 2— Applicability — Transaction former suits and arising from the transaction 

• • a r [ se to two different claims based on differ- under which the claim was made in the former 

Vnt causes of action—Separate suits—Bar of — j suit and splitting up of the reliefs in respect of 
Illegal distress by mamlatdar — Suit for recovery the same cause of action. It does not require that 

c ayno unt levied and interest — Subsequent suit where several causes of action arise from one 

for compensation and damages—If barred. transaction, the plaintiff should sue for all of 

^ Where a transaction gives rise to two different them in one suit. The rule is directed to secur- 
claims founded on two different causes of actions ing the exhaustion of the relief in respect of a 
they need not be included in the same suit under cause of action, and not to the inclusion in one 
0 2 R. 2, C P- Code, though they arise out of the and the same action of different causes of action, 
same transaction. The test is whether they can even though they arise from the same transac- 
be supported by different kinds of evidence. If tions. Where, therefore, a suit for possession of 
they are, a suit in respect of one claim only, land on the ground that the plaintiff had bought 
would not be a bar to a subsequent suit in respect it fails, on the ground that the transaction really 
of the other. A sum of money was illegally amounts to a mortgage by conditional sale and 
seized and forcibly removed from the plaintiff's not to an agreement to purchase coupled with an 
possession by the defendant who was a mamlat- agreement for resale, it is not a bar to a subse- 
dar, under a warrant of distraint for arrears of quent suit on the basis that the transaction was 
land revenue which was due from certain other a mortgage. 41 I.A. 142 (P.C.), Rel. on. ( Mosely 
nersons. The action of the mamlatdar was and Ba U, JJ.) U Po Ke v. U Po Thein. 161 
illegal and ultra vires. Plaintiff brought a suit I.C. 820=8 R.R. 515=A.I.R. 1936 Rang. 167. 

against the defendant to recover the sum removed -O. 2, R. 2—Cause of action—If same— 

from him under the illegal distress with interest. Test. See C. P. Code, S. 11, Expl. IV. A.I.R. 
Subsequently he brought another suit for com- 1937 Mad. 804. 

pensation or damages for illegal distraint.. The -O. 2, R. 2— Conditions for application — 

defendant pleaded O. 2, R. 2, C. P. Code, in bar Separate suits for rent of different periods — 
of this suit by reason of the fact that the second Return for presentation to proper Court — Presen - 
claim should and could have been included in the tation to proper Court simultaneously as different 
first suit. . . suits — Bar of O. 2, R. 2 —// applies. 

Held, that the transaction gave rise to two dif- Where a suit for rent presented by a landlord 
ferent claims for the loss sustained ; first, the against tenant is returned by the Civil Court for 
claim to recover back the amount with conse- presentation to the Revenue Court on the ground 
quential loss of interest due thereon ; and, that the Civil Court has no jurisdiction to try it, 
secondly, the claim for loss of reputation and and is then re-presented to the Revenue Court, 
business, that they were founded on different S. 14 of the Limitation Act’would save the suit 
causes of action and need not have been in- from the bar of limitation. Where the plaintiff, 
eluded in the same suit, and O- 2, R. 2 was not who is obliged to present them to the Revenue 
therefore a bar to the second suit. ( IVassoodew , Court, so presents them, he must be deemed to 
J.) Shridhar Mahadeo v. Godulal Jethmal. have claimed for all the years up to the date of 
I. L. R. 1939 Bom. 721=186 I. C. 509=12 R. B. the presentation: where another suit filed by him 
343=41 Bom.L.R, 1223=A.I.R. 1940 Bom. 20. for rent of a period anterior or subsequent to the 
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period of the suit is also returned for presenta¬ 
tion to the Revenue Court and is presented to the 
Revenue Court along with the other suit, O. 2, 
R. 2, C P. Code, will not come into operation on 
the ground that the plaintiff has omitted to claim 
the rent for the period anterior or subsequent as 
the case may be. O. 2, R. 2 will only apply if the 
plaintiff has omitted in respect of, or intention¬ 
ally relinquished, any portion of his claim. The 
fact that the Court numbers the suit separately or 
that the plaintiff omits to ask the Court to treat 
the two as one suit and give it one number will 
not amount to ari omission to sue or relinquish¬ 
ment of any portion of the claim within the 
meaning of O. 2, R. 2, C. P. Code, and the rule 
therefore cannot operate as a bar. ( Venkata - 
ramana Rao, J.) Satyanakayanamurthy v. 
Maharaja ok Pithapur. 189 I.C. 204=50 L.W. 
139=A.I R. 1939 Mad. 724=(1939) 2 M L.J. 329, 

-O. 2, R. 2— Default clause in mortgage — 

Suit for interest alone—Second suit for interest 
accruing subsequent to first suit — Maintainability. 

A mortgage provided for payment of the prin¬ 
cipal in five years and interest thereon every year. 
It further provided that if there was default in 
the payment of the annual interest or in the pay¬ 
ment of the principal amount on the due date, the 
mortgagee would be entitled to sue for the re¬ 
covery of the whole principal and interest by sale 
of the mortgaged property. The. default having 
been made in the payment of the interest the 
mortgagee instituted a suit for recovery of the 
interest by sale of the mortgaged property and 
obtained a decree. Before the term of five years 
for the payment of the principal expired, the 
mortgagee instituted another suit for recovery of 
the amount of interest which fell due after the 
date of the previous suit by sale of the mort¬ 
gaged property. 

Held, that the second suit was not barred by 
O- 2, R. 2. The mortgagee was not bound to sue 
for recovery of the whole amount, principal and 
interest, when he filed the first suit and it was at 
his option to waive the default and to sue for 
interest alone. When the mortgagee asked in 
second suit for sale of the mortgaged property in 
default of payment of interest, he should be 
deemed to have based his claim on his normal 
right independently of the default clause to re¬ 
cover overdue interest by the sale of the mort¬ 
gaged property. (Jai Lai, J.) Mangal Ram v. 
Sat Deo. 175 I.C. 927=11 R.L. 89=39 P.L.R. 
995=A.I.R. 1937 Lah. 767. 

- O. 2, R. 2—Dismissal of suit—Rejection 

of plaint after refusal of permission to withdraw 
—Failure to give proper valuation and to pay 
deficit Court-fee—Subsequent suit on the same 
cause of action—If barred. See C P. Code, O. 7, 
Rr. 11 and 13. 40 C.W.N. 1390. 

- O. 2, R. 2 —First suit for maintenance — 

Second suit to have maintenance charged on pro¬ 
perty—If barred. 

A wife who brings a suit for maintenance 
against her husband and obtains a decree, cannot 
again bring a suit for getting the maintenance 
fixed in the former suit charged on the property 
of the husband, as such a suit is barred by O. 2, 
R. 2, C. P. Code. The relief for a charge is con¬ 
nected with the relief for maintenance and both 
the reliefs arise out of the same cause of action. 
The mere ground that the wife entertains any 
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apprehensions as regards the husband’s trans¬ 
ferring his property would not afford her a new 
cause of action for the relief sought for by her in 
the second suit. (Harries and Ganga Nath.JJ.) 
Jwala Prasad v. Padmawati. l.L.R. (1937) 
All. 269=167 I.C. 123=9 R.A. 491 = 1936 A.W. 
R. 1096=1937 A.L.R. 143=A.I.R. 1937 All. 56. 

-O. 2, R. 2—Gift of certain property to wife 

in lieu of dower—Widow remarrying after hus¬ 
band's death—Suit for pre emption by husband's 
brother dismissed—Subsequent suit for declara¬ 
tion of title to property on ground of remarriage 
of widow and for avoidance of gift — If barred. 
See C. P. Code. S. 11 A.I.R. 1938 Lah. 492. 

-O. 2, R. 2 —Instalment payment creditor 

given liberty to sue for entire debt on default by 
debtor—Suit for arrears of instalments alone — 
Second suit for entire balance —// barred. 

Where although a cause of action for the re¬ 
covery of the whole amount of the debt exists, 
the creditor agrees to forbear and not to sue upon 
that cause of action so long as the debtor pays 
him a certain sum a month and until the monthly 
instalments are at least three months in arrears, 
the remedy of the creditor in the event of the 
failure of the debtor to -pay three consecutive 
instalments is to sue for the whole balance of the 
debt. If, on the other hand, he sues only for the 
arrears of instalments, a subsequent suit by him 
for the balance of the debt is barred by O. 2, R. 2, 
C. P. Code. (Dunkley. J.) Mahomed Afzal v. 
Mahmed Ismail. 1939 Rang.L.R. 180=183 I.C. 
425=12 R.R. 75=A.I R. 1939 Rang. 251. 

-O. 2, R. 2— Mesne profits — Separate suit 

for—Different cause of action 

The claim for mesne profits accruing subse¬ 
quent to the institution of the suit for possession 
is a separate cause of action and not one arising 
out of the same cause of action on which the 
claim for possession is based ; In a claim for 
possession it is the specific restitution of the pro¬ 
perty that is sought, but in an action for mesne 
profits the claim is for all loss suffered during 
the period of dispossession. The cause of action 
arises from day to day and is a continuing one 
and under the common law of England an action 
for mesne profits would not lie until after the 
plaintiff had re-entered and recovered the posses¬ 
sion of the land. Evidence required to prove the 
claim for mesne profits is different from that 
which is required to prove the claim for posses¬ 
sion of the property dispossessed. Therefore a 
separate suit for mesne profits alone would not 
be barred under O. 2, R. 2, C. P. Code. (Venkata- 
ramana Rao, J.) Ramiah v. Thathiah. 174 1. 
C. 181=10 R.M. 669=47 L.W. 547=1938 M.W. 

N. 643=A.I.R. 1937 Mad. 849=(1938) 1 M.L. 
J. 320. 

-O. 2, R. 2— Mortgage — Suit by mortgagee 

for possession—Subsequent suit for mortgage 
money—Bar of. 

Suit for return of mortgage money on the 
ground of failure of security is barred under 

O. 2, R. 2, if the mortgagee first sues for posses¬ 
sion and having failed there, institutes the second 
suit for the money. A.I.R. 1924 Oudh 147; A.I. 
R. 1925 Oudh 524; A.I.R. 1932 Lah. 523; A.I.R. 
1921 Lah. 309 arid A.I.R. 1926 Pat. 87, Foil. ( Mir 
Ahmad, A.J.C .) Laiqa Ram v. Gokal Chand. 
161 I.C. 698=8 R. Pesh. 180=A.I.R. 1936 Pesh. 
86 . 
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—O. 2, R. 2—Mortgage—Suit for redem¬ 
ption after mortgagee's refusal to accept deposit 
by mortgagor—Claim to excess profits realised 
by mortgagee not included—Suit for such profits 
afterwards—Maintainability. See C- P. Code, 
S. 11, Expl. TV and O. 2, R. 2. 40 C.W.N. 627. 

—--O. 2, R. 2— Mortgage—Suit for sale by 

prior mortgagee—Omission to claim benefit of 
S. 101, T. P. Act, as against puisne mortgagee — 
Subsequent suit by latter—Prior mortgagee if 
precluded from making claim under S. 101. 

In a suit for sale by a perior mortgagee for the 
balance due to him after giving credit to the 
amount discharged by sales of portions of mort¬ 
gaged property in his favour, lie did not set up as 
against a subsequent mortgagee who was a party 
defendant, a claim to the benefit of S. 101, T. P. 
Act. He got a decree for sale. Subsequently the 
puisne mortgagee filed a suit on his mortgage for 
sale and the prior mortgagee who was impleaded 
as defendant set up his claim to the benefit of 
S. 101. 

Held, that there was no need to raise this plea 
in the prior suit, and hence there was no basis 
for the plea of res judicata ; that O. 2, R. 2, C. P. 
Code, did not also bar the plea, as the same was 
set up by a party only as a defendant. ( Cornish 
and Varadachariar, //.) Rama Aiyar v. Baga- 
V AT HIM UT H u Pillai. 163 I C. 834=9 R.M. 76 = 
43 L.W. 478 = 1936 M.W.N. 374=A.I.R. 1936 
Mad. 473=70 M.L J 506. 

---O. 2, R. 2— Mortgage by conditional sale — 

Suit for foreclosure and mesne profits—No prayer 
for possession Decree — Subsequent suit for 
future mesne profits—If maintainable. 

Where a mortgagee who is entitled to sue both 
for mesne profits and possession sues only for 
mesne profits and does not sue for possession and 
obtains a decree, he cannot subsequently sue for 
possession. And when his right to sue for mort¬ 
gagee possession becomes barred, he is disentitled 
to sue for mesne profits also, for a claim for mesne 
profits presupposes that the person seeking it has 
a right to possession. ( Misra , /.) Tayyab 
Hasan v. Saghir Hasan. 180 I.C. 356=11 R.A. 
453=1938 A.L.J. 997=1938 A. W.R. (H.C.) 728 
=A.IR. 1939 All. 52. 

—O. 2, R. 2— Omission of claim—Absence of 
leave — Effect. 

Where a person failed to include in his suit the 
whole of the claim which he was entitled to make 
in respect of a cause of action and also omitted to 
claim the relief of a declaration and restoration 
of possession in respect of the land sold in execu¬ 
tion, and failed to obtain the leave of the Court 
to sue for such relief, a subsequent suit for those 
relief is barred by the provisions of O. 2, R. 2, C. 
P. Code. ( Mosely, J.) A. 5. Chettyyar Firm v. 
,P. R. S. Meera Pillai. 178 I C. 157=11 R. R. 
209=A.I.R. 1938 Rang. 290. 

“-O. 2, R. 2— Omission of claim—Claim not 

known to plaintiff at time of suit — Non-inclusion 
—If bars subsequent suit. 

To constitute an omission to sue by the plain¬ 
tiff under O. 2, R. 2, C. P. Code, it is necessary 
that the claim must be known to the plaintiff. It 
•is only a claim or remedy known at the time of 
the institution of the suit, which if omitted will 
be barred^ under O. 2, R, 2. Actual knowledge 
of the claim, and not constructive knowledge, is 
necessary in order that the relief may be barred 


in a subsequent suit. Where a plaintiff is unaware 
of a claim at the time of his suit, though he may, 
by proper inquiry make himself aware of its 
existence, the noninclusion of that claim will not 
preclude him from subsequently suing in respect 
of that claim. (Venkataramana Rao, J.) Venka- 
tachandikamba v. Viswanadhammayya. 164 
I.C 717=9 R M. 159=44 L. W. 379=1936 M 
W.N. 671=A.I.R. 1936 Mad. 699=71 M.L.J.264^ 
—O. 2, R. 2—Plaintiff though entitled to claim 
whole property, claiming partition of half pro¬ 
perty—Suit dismissed on technical ground—Subse¬ 
quent suit for possession of entire property — 
Decree for half share—If can be granted. 

Per Dunkley J., agreeing with Leach, /.—Plain¬ 
tiff though entitled to claim whole property, 
claimed partition of half of the property. Her 
suit was dismissed on a technical ground. Subse¬ 
quently plainriff filed a suit as absolute owner for 
possession of the entire property. 

Held, that O 2. R. 2 applied to the two suits. 

Held, further, that plaintiff could not be given 
even a decree for a half-share of the property in 
the second suit. ( Dunkley, /., on difference 
between Leach and Spargo, //.) Ma Pwa Shin 
v. U Po Sin. 170 I.C. 946=10 R.R. 117=A.I.R. 
1937 Rang. 324. 

-—O. 2, R. 2 and S. 11— Prior suit for recti¬ 
fication of sale-deed and for possession of portion 
of property wrongly shown as exempted from sale 
—Subsequent suit for possession of property 
shown as sold in sale-deed—Whether barred. 

Where the prior suit by the plaintiff was for 
rectification of the sale-deed on the allegation 
that in the map attached to the sale-deed a certain 
portion of the property sold was wrongly shown 
as exempted from sale and for possession over 
that portion and the subsequent suit by him was 
for possession of a portion of the property which 
according to the sale deed and the plan attached 
to it had been sold to him on the allegation that 
the defendant had failed to deliver possession of 
the same. 

Held, that although both the suits arose out of 
the same transaction of sale, they were not in 
respect of the same cause of action and that, 
therefore, the subsequent suit was not barred 
either by the provisions of S. 11, C. P. Code or 
under O. 2, R. 2, C, P. Code. ( Nanavutty and 
Zia-ul-ILasan, JJ ) Zakia Begam v The Luck¬ 
now Improvement Trust. 13 Luck. 192=167 
I. C. 414=9 R.O. 382=1937 O.W.N. 252=1937 
O.L R 115=A.I.R. 1937 Oudh 263. 

- O. 2, Rr. 2 and 3—* Same cause of action' — 

Interferences with the ozvncrship of same property 
at different times—Obligation to claim relief in 
respect of all known interferences—Failure—Bar 
of suit. 

Where there have been repeated interference 
with the ownership of the same property of a 
person at different times, they are not different 
causes of action entitling the owner to bring sepa¬ 
rate suits. In such a case the real cause of action 
is the interference with the ownership and every 
known interference should be pleaded in a plain¬ 
tiff's suit and relief claimed in respect of all of 
them. If it is not so done fresh suits in respect 
of each of such interferences would be barred by 

O. 2, R. 2, C. P. Code. (Madeley . /.) Kishen 
Narain v . NiZAMtJDDiN. 1937 O.W.N. 1146. 

- O. 2, R. 2—Scope—Duty of plaintiff: 
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A plaintiff is not obliged to put forward in one 
suit every claim which he may have against the 
defendant, as the causes of action in such cases 
may be different, but he must include the whole 
claim based on the particular cause of action. 
{Pollock, J .) Parashram v. Sadasheo. I. L. R. 
<1937) Nag. 94=167 I.C. 703=9 R. N. 200=A I. 

R. 1936 Nag. 268. 

■ ■ - -O. 2, R. 2—Scope—If controls S. 130, T. P. 
Act. See T. P. Act; Ss. 6 and 130. 18 Pat. 839. 

——O. 2, R. 2— Scope — If subject to Expl. V to 

S. 11— Partition suit — Failure to ask for mesne 
profits from date of suit until delivery—Fresh suit 
for recovery of mesne profits—If barred. 

O. 2, R. 2 must be read with Expl. 5 to S. 11 and 
the relief claimed under Expl. 5 to S. 11 is a relief 
arising from the same cause of action The fact 
that a plaintiff may under 0.2. R. 4 join in one 
suit two causes of action, does not mean that he 
must necessarily do so, or fall under the bar 

imposed by 0.2, R. 2 and S. 11, Expl. 5. A 
plaintiff may of course anticipate in a suit for 
partition that certain property will fall to his 
share ; he may anticipate that after the final decree 
he will not be given delivery of possession and he 
may in his suit for partition ask for mesne profits 
from the date of suit until delivery of possession. 
But if he does not do so another suit for recovery 
of mesne profits is not barred. (Davis, J.C. and 
Tyabji,J.) Tikamdas Hotumalz'. Kishnomal 
Jessomal. I L.R. (1940) K a r. 36=185 I.C. 702 
=12 R.S. 174=A.I.R. 1939 Sind 367. 

—-O. 2. R. 2— Scope—Prior suit for cancella¬ 

tion of lease—Decree—Subsequent suit for mesne 
Profits — Maintainability. 

An earlier successful suit for cancelling a lease 
of immoveable property does not bar a subsequent 
suit for past mesne profits under O. 2, R. 2, C. P. 
Code, especially when the plaintiff has stated in 
the earlier plaint that he intends to bring a sepa¬ 
rate suit for mesne profits. A claim for mesne 
profits need not be included in a suit for posses¬ 
sion. (P and rang Row and Abdur Rahman, JJ.) 
Venugopal Pillai v. Thirugnanavalli Ammal. 
52 L W. 533=1940 M.W.N. 90l=(1940) 2 M.L. 
J.427, 

-O 2, R. 2 and O. 23, R. 1— Scope — Suit on 

mortgage—Agreement between plaintiff and sub- 
mortgagee to omit properties sub-mortgaged from 
suit and to file fresh suit in that behalf within time 
fixed—Court omitting properties and fixing time 
—No express application or order under O. 23— 
Effect—Fresh suit in time if barred. 

In a suit in the Bombay High Court for sale on 
a mortgage, the plaintiff and his sub-mortgagee 
who was impleaded as a party to the suit, agreed 
to omit from that suit their claim to certain lands 
in the suit, which were in Madras, and to bring a 
suit for the same within three months in Madras. 
An interim decree was passed by consent as 
between these two parties. The period was 
extended later by another fifteen days and it was 
ordered that if such a suit was not filed within 
the said fifteen days the parties should be barred 
from filing such a suit. There was. however, no 
express written application to withdraw the claim 
•nor any express order allowing withdrawal or 
•granting permission to file a fresh suit. A fresh 
suit was filed by the sub-mortgagee within the 
time fixed in Madras in the proper Court. It was 
'contended that the suit was barred under O. 2. 
R. 2 and O. 23, R. 1. 
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Held, that the suit was not barred either under 

O. 2, R. 2 or Oj 23, R, 1, C. P. Code and it must 
be held that the Bombay Court acted under (). 23, 
C. P. Code, and gave permission to the institution 
of a fresh suit and that the order was duly com¬ 
plied with. (Madhavan Nair and Stodart, JJ .) 

KAMANATHAN CHET! tAR V. ShKI DOWEAT SlNGJEE 

Thakorf. Sahih. 181 I.C 827=11 R.M. 854= 
1938 M.W.N. 785=48 L.W. 292=A.I.R. 1938 
Mad. 865=(1938) 2 M.L.J. 534. 

-O. 2, R. 2 —Scope—Suit for rabi rent under 

S.\32,Agra Tenancy Art —Kharif rent due but 
not included in claim—Distraint proceedings for 
Kharif proving infructuous—Subsequent suit for 
Kharif rent—If barred. 

A landholder sued his tenant under S. 132 of 
the Agra Tenancy Act for the recovery of rabi 
rent of a certain fasli, but did not sue for the 
Kharif rent of that fasli, though that was also 
due; as the landholder wanted to recover the 
particular instalment by distraint, he did not 
include the Kharif rent in the plaint. The dis¬ 
traint proceedings proved infructuous, and the 
plaintiff then brought a suit for recovery of the 
Kharif rent of that fasli. 

Held, that the suit was barred by O. 2, R. 2, C. 

P. Code. (Darling, S. M. and Bom ford, J. M.j 
Kishan Lal u. Shri Ram. 1937 A.W.R. 867= 
1937 R.D. 394. 

-O. 2, R. 2 —Separate suits by husband and 

zvife for divorce decreed without going into merits 
—Court remarking that it zuould not prejudice 
parties in subsequent suit—Suit for partition of 
marriage properly by wife - Husband, if debarred 
from proving wife’s misconduct. 

In two separate suits for divorce one brought 
by husband against wife on the ground of adul¬ 
tery and another brought by wife against husband 
on the ground of cruelty the Judge without going 
into merits of case and without inquiring into the 
alleged matrimonial misconduct passed two 
decrees for divorce. He added that the decision 
would not prejudice the parties with regard to 
anything that they might desire to establish in a 
snbsequent suit in connexion with the property of 
the marriage. Subsequently the wife brought a 
suit against the husband for partition and separate 
possession of the joint property of the marriage. 

Held, that the remark of the Judge in suit for 
divorce that the suit was decreed without pre¬ 
judice to what each party may have to prove in a 
subsequent case would be of no effect. 

Held further, that in the suit for divorce 
although the husband did not insist upon proving 
his wife’s guilt to obtain a divorce, he was not 
debarred from raising this point in a subsequent 
suit where the property of the marriage was 
involved. It was open to him to prove misconduct 
on the part of his wife which would disentitle her 
from obtaining any of the joint property. (Dunk- 
ley and IVright, JJ.) Maunc; Po Seik v. Ma Pwa 
Tin. 187 I.C. 380=12 R.R. 324=A.I.R. 1940 
Rang. 29. 

-O. 2, R. 2—Specific performance of contract 

of sale — Suit for—Separate suit fo> possession — 
If barred. 

In a suit for specific performance of a contract 
of sale the cause of action that first arises is one 
for performance of that contract by execution of 
a registered deed of sale. It may be that posses¬ 
sion will be handed over after a decree for 
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specific performance has been granted, and the 
question of possession is a contingency that need 
not necessarily arise until a decree for specific 
performance has been passed and is then a new 
and distinct cause of action arising from the deed 
itself. (Mosely, J.) A. S Chettyar Firm v. P. 
R S- Meera Pillai. 178 I.C. 157=11 R.R. 209 
—A I R 1938 Rang. 290. 

—O’. 2, R. 2 and S. 11. Expl. IV-Suit by 

plaintiff for possession of certain shops decreed 
in respect of one-fourth share—Subsequent suit 
by him for mesne profits from date of possession 
to date of suit—Defendant pleading set-off in 
respect of improvements in former suit but with¬ 
drawing plea in the end—Same plea, if barred in 
subsequent suit. See C. P. Code, S. 11, Expl. IV 

AND 0 2, R. 2. 168 I.C. 472=A.I.R. 1937 Oudh 

OQ4 

n 2, R. 2 and S 11 — Suit for decree for 

redemption alleging mortgage by conditional sale 

_ Subsequent suit to declare sale deed void on 

around of executant's minority—If barred. 

J In an earlier suit for a decree for redemption, 
plaintiff alleging that the arrangement between 
the parties was a mortgage by conditional sale 
leaded that the sale deed did not stand alone but 
was to be read in the light of the unregistered 
agreement for re-purchase. The question of the 
minority of the executant was also raised and 
pleaded but was not decided. The suit failed 
because the unregistered agreement was inadmis¬ 
sible in evidence. Subsequently plaintiff filed 
another suit to declare the sale-deed void by 
reason of the minority of the executant. The 
defence was that the decision in the previous suit 
ooerated as res judicata and the plaintiff was also 

barred by O. 2, R. 2, C. P. Code. 

Held, that the question of minority was not 
finally decided in the former suit. Hence the 
plea of res judicata could not stand. 

Held also , that the cause of action in the subse¬ 
quent suit was entirely different from the cause 
of action in the earlier suit. The earlier suit 
proceeded entirely on the basis that the sale-;deed 
was a valid document. In the subsequent suit the 
plaintiff had to prove that she was minor when 
she signed the deed and so the deed was void. So 
O 2, R. 2 did not bar the subsequent suit. {Leach, 
/.) MaHla On v. Ko U. 171 I.C. 913=10 R. 
R. 204=A.I.R. 1937 Rang 204. 

-O. 2, R. 2 — Suit for dissolution of partner¬ 
ship—Subsequent suit for accounts—If barred. 

A suit for accounts brought subsequent to a 
suit for dissolution of partnership is not barred 
under O. 2, R. 2, C. P. Code, as the two suits are 
not based on the same cause of action. {Tek 
Chand, J.) Jhandu Mal-Bhac Mal v. Rulia 
Mal; 168 I.C. 692=9 R.L. 666 (2)=39 P.L.R. 
197=A.I.R. 1937 Lah. 633. 

.-O. 2, R. 2 and O. 9, R. 9 — Suit to set aside 

sale under Bengal Revenue Sales Act on ground 
of irregularities in sale—Allegation that irregu¬ 
larities were due to fraudulent conduct of defen¬ 
dant—Suit dismissed for default—Subsequent 
suit for declaration that defendant has bought 
property fraudulently and for directing him to re¬ 
convey property — Maintainability. 

The plaintiff instituted a suit for setting aside 
a sale under S. 33 of the Bengal Revenue Sales 
Act as having been made contrary to the provi¬ 
sions of that Act. He alleged that the irregulari- 


C. P CODE (1908), 0.2, R. 2. 
ties in the sale were due to the fraudulent con¬ 
duct of the defendant who has purchased the 
property at the sale. This suit was dismissed for 
default and an application to have that dismissal 
set aside was also unsuccessful. The plaintiff 
subsequently brought another suit fora declara¬ 
tion that the defendant has fraudulently bought 
the property and for a decree directing him to 
execute a deed of re-conveyanee in favour of the 
plaintiff. 

Held, that the suit was not barred, under O. 2, 

R. 2 (3) or O. 9, R. 9 (1) C. P. Code. as the cause 
of action is not the same in the two suits. (S. K. 
Ghose and Patterson , JJ.) Gourhari Adak v. 
Sarat Chandra Lahiri. I L.R. (1937) 2 Cal. 
651=65 C.L.J. 513=41 C.W.N. 1179. 

-O. 2, R. 2 and S. 11, Expl. I V-Title suit 

for possession dismissed—Subsequent suit for 
redemption of mortgage—If barred. 

The defendant who was a mortgagee of certain 
lands obtained a mortgage decree and in execu¬ 
tion of that decree purchased the lands. The 
plaintiff who was not a party to the suit instituted 
a title suit for the recovery of possession of the 
lands. Upon the allegation that the mortgagor 
having only a non-transferable occupancy right 
the auction purchase under the mortgage decree 
^conferred no title upon the defendant. The suit 
was, however, dismissed. The plaintiff subsequ¬ 
ently instituted the present suit for redemption 
of the mortgage. It was contended by the defen¬ 
dant that the plaintiff having asserted a title 
paramount was not entitled to redeem and that 
the plaintiff's claim was barred under O. 2, R. 2 
and S. 11, Expl. IV, C. P. Code. 

Held, that the decision in the title suit did not 
preclude the plaintiff from claiming redemption 
in the present suit and that neither O. 2, R. 2 nor 

S. 11, Expl. IV, C. P. Code, operated as a bar to 
the suit. ( Akram, J.) Kali Nath Shaha v. 
Manindra Nath Das. I.L.R. (1940) 1 Cal. 544. 

-O. 2, R. 2— Two suits filed on same day — 

Order in which they zuere filed — Presumption. 

Two suits were simultaneously filed under 
S. 226 of the Agra Tenancy Act against a 
Lambardar. In one the plaintiffs sued for the 
profits from the weighing dues in a Bazaar in one 
patti, in the other they sued for profits on 
account of other weighing dues, and sir plot in 
three pattis of the same mahal. The patti was 
the same in both suits. 

Held, that where suits were filed on the same 
day it must be presumed until the contrary was 
proved that they were presented and admitted in 
the order in which their numbers appeared in the 
register and that the second suit was barred by 
O. 2. R. 2, C. P. Code. {Darling, S M. and Born- 
ford, J.M.) Ram Charan Rawat v. Aitmad Ali 
Khan. 1937 R D. 86. 

-O. 2, R, 2 (3) —Leave of Court — What 

amounts to. 

Where there has been an omission to sue for all 
reliefs in respect of the same cause of action, the 
remark of the Court in its judgment that a suit 
in respect of the omitted relief could be brought 
later on, does not amount to the leave of the 
Court in the sense in which it is used in O. 2, 

R. 2 (3) C. P. Code. {Madeley. J.) Kishew 
Narain v. Nizamuddin. 1937 O.W.N. 1146. 

-O. 2. R. 2 {3)—Leave under— When to be 

applied for—Grant of leave at late stage of sutt 
Legality of. 
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Under 0.2, R. 2, C. P. Code, the omission to 
ask for a particular relief is not a defect that 
goes to the maintainability of the very suit in 
which leave should have been asked; it only 
entails a disability as regards subsequent pro¬ 
ceedings. There is no reason for insisting that 
the application for leave to omit must precede, or 
at least be contemporaneous with the plaint in 
the first suit. It cannot be said that the Court 
has no power to grant leave unless the application 
is made before the institution of the suit or along 
with the presentation of the plaint. The Court, 
when called upon to deal with such an application 
has ordinarily to consider whether the grant of 
leave to reserve certain remedies would in the 
circumstances be appropriate in the sense that it 
will not give an unfair advantage to the plaintiff 
or impose an unfair burden on the defendant. A 
question of this kind can as well he dealt with by 
the Court during the pendency of the suit as 
before its institution. The legislature did not 
wish to insist upon leave being obtained before 
the first hearing. ( Varadachariar, J.) Vf.nkayya 
v. Venkata Rao. I.L.R. (1939) Mad. 317=179 

I. C. 963=11 R.M. 644=1938 M.W.N. 925=48 
L.W. 517=A.I.R. 1938 Mad. 979=(1938) 2 M.L. 

J. 642. 

-O. 2, R. 2 (3)— Omission to sue for all 

reliefs—Absence of leave — Effect 

If a person entitled to more than one relief in 
respect of the same cause of action, omits to sue 
for all the reliefs without the leave of Court, he 
loses his rights in respect of those reliefs and it 
cannot be restored to him by the exercise of the 
inherent powers of the Court. (Madeley. J.) 
Kishen Narain v. Nizamuddin. 1937 O.W.N. 
1146. 

-0. 2, R. 2 (3)— Splitting of claim — Right 

of plaintiff. 

Per Baguley, ,/.—There is no provision of law 
by which a plaintiff can reserve the right to split 
his claim arising out of the same cause of action. 
He may ask the Court to allow him to do so 
under O. 2, R. 2 (3), C. P. Code, but the Code 
gives no unilateral right to reserve a claim of 
this sort- ( Baguley and Sharpe, JJ.) Ma Ma 
Nyun v. Maung Mya. 1937 Rang.L.R. 447=174 
I.C. 794=10 R.R. 428=A.I.R. 1938 Rang. 76. 

-O. 2, R. 3—Applicability—Different mort¬ 
gages on same property by different persons in 
favour of same mortgagee—Single suit by mort¬ 
gagee joining both causes of action—Maintain¬ 
ability. See T. P. Act, S. 67-A. A.I.R. 1937 
Nag. 99. 

--O. 2, R. 3— Suit for redemption of mort¬ 
gage with possession—Claim for rent paid by 
mortgagor to mortgagee's use—If can be joined. 

A mortgagor suing for redemption of a mort¬ 
gage with possession can join with that claim a 
claim for rent paid by him to the mortgagee’s 
use. ( Wort,J .) Subedar Mian v. Shf.o Shan¬ 
kar Missir. 6 B.R. 765=189 I.C. 109=A.I R. 
1940 Pat. 579 . 

-O. 2, R. 6 —Applicability. See U. P. 

Encumbered Estates Act, S. 7. 1937 A.L.J. 
1139. 

-O. 2 , R. 6 —Applicability—Misjoinder of 

causes of action. See C. P. Code, O. 1, R. 3— 
Joinder of several defendants. 1938 Rang. 
I L.R. 397. 

Q. D .—92 
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-O. 2, R. 6— Multifariousness—If ahoays 

fatal to suit—Suit against mortgagors and others 
who had rendered the security insufficient—If 
proper. 

The joinder of causes of action and parties is 
not invariably fatal to the suit.. No doubt the 
misjoinder of claims and parties is to be discour¬ 
aged when it is calculated to defeat the ends of 
justice; but such joinder would be unexception¬ 
able unless it is apparent that the defence will be 
embarrassed by confusing different issues and 
proofs in the same litigation. Where a mortgagee 
files a suit against the mortgagors and also against 
others who had damaged and thereby rendered 
the mortgage security insufficient, the suit cannot 
be said to be bad for multifariousness. (Niyogi, 
J.) Haridas Narayandas v. Jagannath. I.L. 
R. (1940) Nag. 63=184 I.C. 579=12 R.N. 115= 
1939 N.L.J. 338=A.I.R. 1939 Nag. 256. 

-O. 3, Rr. 1 and 2 —Construction and scope 

—Agent appointed under power-of-attorney to 
appear and conduct suit—Right of audience in 
Court—Principal appointing advocate to appear — 
Agent’s right to notice—Right to act and charge 
fees to principal solicitor or agent. 

An agent with a power-of-attorncy to appear 
and conduct judicial proceedings has no right of 
audience in Court. Nor is he entitled to notice if 
his principal wants to appear and conduct the 
proceedings himself in person or appoints an 
advocate to appear for him. Such a power-of- 
attorney agent cannot carry on business as a soli¬ 
citor or attorney, drafting, engrossing and filing 
plaint, Judge’s summons, affidavits and generally 
issuing legal process and charge fees to the prin¬ 
cipal. ( Beasley . C.J., Venkatasubba Rao and 
Mockett, JJ.) Thayarammal v. Kuppuswamy 
Naidu. I.L.R. (1938) Mad. 12=172 I.C. 489= 
10 R.M. 469=46 L.W. 734=1937 M.W.N. 1060 
=A.I.R. 1937 Mad. 937=(1937) 2 M.L.J. 552 
(F.B.). 

-O. 3, Rr. 1 and 4 —Pleader not appointed in 

writing—Power to file application for restoration 
of suit. ' 

A pleader who puts in an application on behalf 
of a litigant acts for him and cannot, therefore, 
do so unless he is authorized in writing by him. 
Consequently an application for restoration of a 
suit dismissed for default cannot be made by a 
pleader whose appointment has not been made in 
writing. (Addison and Din Mahomed, JJ.) 
Basher Ahmad v. Mary Ninck. I.L.R. (1938) 
Lah. 417=40 P.L.R. 235=179 I.C. 755=11 R.L. 
625=A.I.R. 1938 Lah. 698. 

-O. 3, R. 1 —Recognised agent—Right to 

argue and plead. 

The language of O. 3, R. 1, C. P. Code, means 
no more than that a recognised agent can appear, 
make applications and take such steps as may be 
necessary in the course of the litigation for the 
purpose of the case of the principal being pro¬ 
perly laid before the Court. It cannot justify his 
being allowed to argue and plead. ( Srivastava 
and Nanavutty, JJ.) Jivan Lal v. Property of 
Ram Ratan. 12 Luck. 123=161 I.C. 538 (1) = 
8 R.O. 332=1936 O.W.N. 35l=A.I.R. 1936 
Oudh 261. 

-O. 3, R. 1— Scope — Darkhast — Presenta¬ 
tion by pleader without power from decree-holder 
—Jf legal presentation — Defect—If fatal. 
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The presentation of a darkhast on behalf of the 
decree-holder by a pleader who holds no vakalat- 
nama from the latter is not a legal presentation, 
and the defect is fatal. {Norman.) Shamboo 
Nath v. Mt. Udai Kanwar. 1937 A M.L.J. 47. 

-O. 3, R. 2— Applicability—Proceedings 

under Madras Estates Land Act—Application to 
set aside rent sale—Presentation by person look¬ 
ing after factory of applicant and cooing general 
business—If proper—"Recognised agent"—'Car¬ 
rying on business .” 

O. 3, R. 2, C. P. Code, is applicable to proceed¬ 
ings under the Madras Estates Land Act by 
reason of S. 192 (c) of the Estates Land Act. A 
person who is looking after a factory on behalf 
•of his master and is doing general business for 
him in the off-season cannot be regarded as a re¬ 
cognised agent of his master for the purpose of 
presenting an application on behalf of that ano¬ 
ther under S. 131 of the Madras Estates Land Act 
to set aside a sale of a holding lor arrears of 
rent. Such a person cannot be held to be a per¬ 
son “carrying on business" under O. 3, R. 2, in | 
respect of the management of the land of his 
master, so as to entitle him to apply on behalf of 
his master under S. 131 of the Estates Land Act. 
An application to set aside the sale presented by 
such a person is not validly presented. {Varada- 
ehariar, J .) Ellappa Naikar v. Sivasurramanja 
Maniagaran. 169 I.C. 244=9 R.M. 725 = 1936 
M.W.N. 1175=44 L W. 567=A.I.R. 1937 Mad. 
293=71 M.L.J. 607. 

O. 3,R. 2 (a), Bombay Amendment— Con¬ 


struction—Recognised agent—Attorney of High 
Court—Competency to act under general power- 
of-atlorncy. 

The word “persons" in the first part of O. 3, 

R. 2 (a), Bombay Amendment, is comprehensive P* r *e must be held to apply. When a plaint or 
and does not exclude an attorney of the High | memorandum of appeal has been drawn up and 
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gant chance to set matter right—Extension of 
time —Limitation Act, S. 5 . 

It is contrary to the spirit of justice that a liti¬ 
gant should fail simply because, through some 
perfectly bona fide and reasonable mistake, the 
Counsel appearing for a party is not duly autho¬ 
rized. Where it appears that he is not duly 
authorized, it will doubtless be the duty of the 
Court in question to treat the proceedings that he 
has set on foot as of no effect; still the Court 
should, so far as is possible, safeguard the litigant 
from his litigation coming to so unsatisfactory a 
conclusion, by pointing out to him the desirability 
of making the necessary application to set the 
matter on foot again, and, if an application is 
made, be indulgent as regards time, and should 
give effect to the provisions, in a suitable case, of 
S. 5. Limitation Act. {Stone, C.J.) Ramdeo 
Tilokchand v. Lalu Natha. I.L.R. (1937) Nag. 
494=169 I.C. 117=9 R.N. 305=A.I R. 1937 
Nag. 65. 

-O. 3, R. 4 —Functions of ministerial nature 

—Power of pleader to delegate. 

To act for a client in Court is to take on his 
behalf in the Court, or in the offices of the Court, 
the necessary steps that must be taken in the 
course of the litigation in order that his case may 
be properly laid before the Court. But there is 
nothing in O. 3, R. 4, which prohibits a pleader 
from delegating some of his functions, and the 
Code plainly contemplates that certain functions 
of a ministerial nature may be delegated. A 
ministerial act, in relation to this matter, is an 
act which does not require the personal skill or 
attention of the pleader and which can be done 
without consideration of facts or circumstances. 
To such acts the maxim qui facit per alium facit 


Court. What is meant under the second part is 
that an attorney of the High Court can also 
appear under a special power of attorney A 
person who is not an attorney can only act under 
general power of attorney. The words “requisite 
power of attorney” do not mean that only a 
special power of attorney is required, but they 
mean that the special power of attorney must be 
a proper one. An attorney of the High Court 
can therefore act both under a general and a 
special power of attorney, but a person who is 
not an attorney can only act under a special power. | 
{Wadia, J .) Performing Right Society, Ltd. v. 
Indian Morning Post Restaurant I.L.R 
(1939) Bom. 295 = 184 I.C. 673=12 R B. 192= 
41 Bom.L.R. 530=A.I.R. 1939 Bom. 347. 

•O. 3, R. 2 (b )—“Carrying on business ”— 


Meaning of. 

The expression “carrying on business” in O. 3, 

R. 2 ( b ), must be interpreted in a restricted sense, 
viz., as relating to commercial business, as in 

S. 20, C. P. Code. The appearance, application or 
act made or done must relate to matters connect¬ 
ed with the trade or business only. {Varada- 
chariar, J.) Ellappa Naikar v. Sivasubramania 
.Maniagaran. 169 I.C. 244=9 R.M. 725=1936 
M.W.N. 1175=44 L.W. 567=A.I.R. 1937 Mad. 
293=71 M.L.J. 607. 

-O. 3, R. 4 —Duty of Court—Counsel not 

duly authorized through bona fide and reasonable 
mistake — Effect — Procedure—Duty to give liti- 


signed by a pleader duly authorized under 0.3, 
R. 4, there is nothing contrary to the provisions 
or the spirit of that rule in the mechanical act 
of handing over the papers to the Court, or the 
officer appointed, being performed by a clerk or 
another pleader to whom the duty of performing 
that act has been delegated by the duly autho¬ 
rized pleader. The presentation of the plaint or 
appeal must be taken to be that of the signatory 
thereto. {Roberts, C J. and Dunklev, J.) Sawar- 
mai. v. Kunjilal. 1939 Rang.L.R. 108=180 I. 
C. 565=11 R R. 418=A.I.R. 1939 Rang. 1. 

-O. 3, R. 4 —Power to appoint another 

Counsel — Party appointing general agent by 
po7ver-of-attorney giving him all powers neces¬ 
sary for proper conduct of suit—Agent appoint¬ 
ing pleader giving power to appoint another 
pleader—Such pleader appointing another pleader 
by vakalatnama signed by himself—Appeal filed 
by latter—If proper. 

A party appointed a general agent to conduct 
litigation on his behalf and gave him all powers 
necessary for conduct of case. The agent 
appointed a pleader by a vakafatnama duly 
signed and filed and give him power to appoint 
another pleader if necassary. The pleader in his 
turn appointed another pleader by a vakalatnama 
duly signed by himself and such pleader filed the 

appeal. . . 

Held, that the appeal was properly constituted 
as the agent was duly authorized under the 
power of attorney to give a pleader a power to 
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appoint another pleader and the pleader who 
filed the appeal had been duly authorized by the 
pleader engaged by the agent. (Stone, C. Jj 
Ram deo Tilokchand v. Lalu Natha. I.L.R. 
(1937) Nag. 494=169 I.C. 117=9 R.N. 305=19 
N.L.J. 207=A.I.R. 1937 Nag. 65. 

- O. 3, R.4— Scope —Mukhtar appointed by 

party presenting nomination on behalf of party— 
Mukhtar accepting mukhtarnama and actually 
acting for client—Omission to zurite name of 
mukhtar in body of mukhtarnama— If fatal — 
Power of mukhtar to act on behalf of party. 

The presentation of an application or a 
nomination by a mukhtar appointed by the party 
under a mukhtarnama signed by the mukhtar in 
token of acceptance is a valid presentation, al¬ 
though by oversight the name of the mukhtar is 
not written in the body of the mukhtarnama. 
Where a mukhtar or vakil is actually intended by 
a party to act on his behalf and does so act, for¬ 
mal defects of this nature, such as the omission 
to write the name of the vakil or mukhtar in the 
body, are of no importance and cannot invalidate 
the presentation by him. ( Darling , S. M. and 
Bomford, J.M.) Krishna Pratab Singh v. 
Emperor. 1937 R D. 5. 

-O. 3, R. 4— Vakalat filed in suit — How long 

remains in force — Collector's cases—Fresh vakalat 
— Necessity. ■ 

Collector’s ckses are regulated by rules framed 
under S. 70, C. P. Code. Being part of execution 
proceedings they are part of proceedings in suit. 
As a vakalatnama filed by a pleader in the suit 
remains in force throughout the proceedings in 
the suit and as a fresh vakalatnama is not neces¬ 
sary for his appearance in execution proceedings, 
so also in Collector’s cases which are only part 
of those proceedings in the suit, a fresh vakalat¬ 
nama is not necessary for the pleader’s appear¬ 
ance. (G. P. Burton, F.C ) The Co-opf.rative 
Society v. Ramchandra Bhagwatt. 1938 N.L. 
J. 122 

-0.3, R. 4— Vakalatnama — Construction — 

Appointment for “prosecution * of all proceedings 
—Power to file execution petition. 

. In construing a vakalatnama the circumstances 
in which it is given must be looked to. When a 
pleader is appointed for the “prosecution” 
<pervi) of all proceedings connected with a case, 
and is engaged especially for the purpose of a 
darkhast, the pleader has power to file darkhasts 
or execution applications. ( Norman, I. C. S.) 
Khairat Mohammed v. Hira Chand. 1936 A. 
M.L.J. 138. 

- O, 3, R. 4—Vakalatnama not executed by 

party or any one on his behalf—Order based on 
verbal compromise intimated to Court by pleader 
of that party—If liable to be set aside. 

Where the vakalatnama lodged in Court by the 
pleader of one of the parties was not actually 
executed either by that party or by any one on 
“his behalf, an order of Court based on a verbal 
compromise intimated to it by that pleader is 
liable to be set aside. (Darling, S. M. and Bom- 
fiord, J.M.) Mahomed Taqi Khan v. Dhanpati. 
1937 R.D. 99 

— — O. 3, R. 4—Vakalatnama— Signature of 
appellant in it proved to be forgery — Appeal, if 
*competent. 

Where the signature which purported to be of 
the appellant on the vakalatnama is proved to be 
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a forgery, the appeal filed by the pleader who is 
said to have acted on his behalf in the lower 
Court is incompetent. (Edgley,J.) Annul. Jama- 
par v. Lal Bf.hari Sarkar. 65 C.L.J. 418. 

-O. 3. R. 4 (1)— Appellant executing power- 

of-attorney in favour of a certain advocate — Pre¬ 
sentation of appeal by another advocate on behalf 
of latter—Whether proper —“ Acting" and “plead¬ 
ing"—Distinction between. 

A pleader who appears on behalf of another 
pleader engaged by a party, can appear for the 
latter pleader only “to plead” on behalf of the 
party, but he has no power “to act" on his behalf 
without a document in writing being executed in 
his favour in the manner prescribed by O. 3, R. 4, 
C. P. Code. The presentation of an appeal 
amounts to “acting” and not “pleading”. If the 
appellant engages a certain advocate for filing 
the appeal and duly executes a power of attorney 
in his favour, he alone could present the appeal. 
Where the memorandum of appeal presented in 
Court is not signed by him but by another advo¬ 
cate for him, there is no proper appeal before the 
Court. (Aglia Haidar, J.) K. L. Gauba v. The 
Indo Swiss Trading Company, Ltd. 17 Lah. 
610=163 I.C. 141=8 R.L. 1024=38 P.L.R. 258 
=A.I.R. 1936 Lah. 500. 

- 0.3, R.4 (1) —Appointment of pleader — 

Agent under power-of-attorney—Power to 

appoint. 

A person who is authorized under a power-of- 
attorney to appoint a pleader for the principal 
can validly appoint a pleader, and such a pleader 
can act on that appointment on behalf of the 
principal. (Norman, I.C.S.) Khairat Moham¬ 
med v. Hira Chand. 1936 A.M.L.J. 138. 

- O. 3, R. 4 (1) —Scope—Advocate of High 

Court—Appearance in mofussil Court to plead— 
Memorandum signed by himself—Sufficiency— 
Vakalatnama—Necessity—Bombay High Court 
Rules, R. 4. See Bombay High Court Rules 
(Original Side), R. 40. 42 Bom L R. 515. 

-O. 3. R 4 (1)— Scope—Pleader filing peti¬ 
tion witnout vakalat— Subsequent filing of vaka¬ 
lat without accepting it — Acceptance of vakalat 
later — Sufficiency—Petition if in order and duly 
filed. 

An application for execution of a decree duly 
signed and verified by the decree-holder was filed 
in Court and acted on by the Court. The pleader 
had not, however, filed a vakalatnama along with 
the petition and on the omission being noticed he 
filed a vakalatnama duly stamped, but without 
having been accepted by him. Later the omission 
was made good, the pleader signing his accept¬ 
ance in the back of the vakalatnama with the 
permission of the Court. 

Held, that the application was in order and 
was duly filed on the date it was presented to the 
Court, and that there was nothing wrong about it. 
(M. C. Ghose, J.) Jagadish Chandra Dhabal 
Dfb v. Satya Kinkar Sahana. 63 Cal. 733=40 
C.W.N 730. 

-O. 3, R. 4(1)— Scope—Pleader having no 

vakalat f rom . client—Presentation of execution 
application — Effect—If has any legal effect — Limi¬ 
tation Act, Art. 182 (5) —"In accordance with 
law ”. 

A pleader who has not been appointed by a 
document in writing as required by O. 3, R. 4, is 
wanting in capacity or competence to act. If a 
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pleader purports to do something which he has 
no power or capacity to do, it can have no legal 
effect. The presentation of an execution petition 
by a pleader who holds no vakalat from the 
decree-holder is a nullity. An execution petition 
presented by such a pleader though in proper 
form and duly signed by the decree-holder is not 
an application “in accordance with law” within 
the meaning of Art. 182 (5) of the Limitation 
Act, and cannot therefore operate as a step-in¬ 
aid, especially when the application was ultimate¬ 
ly withdrawn and dismissed without any execu¬ 
tion really taking place. 

Quaere: Whether if anything has really been 
done upon such an application, it can be treated as 
mere waste paper. ( Burn and K. S. Menon, JJ.) 
Nandamani Ananga Bhima Deo v. Madana 
Mohana Deo. I.L.R. (1937) Mad. 320 = 165 I.C. 
659=9 R.M. 280=1936 M.W.N 957=44 LW 
528=A.I.R. 1937 Mad. 239=71 M.L J. 604. 

-O. 3, R. 4 (1)— Vakalatnama signed by 

party and by vakil whom he intended to act — 
Mention of name of another vakil in body of docu¬ 
ment—Effect of. 

Where a vakalatnama was signed by the party 
and also by the vakil who was actually intended 
by him to act on his behalf and who did, in fact, 
so act, the fact that by an error the name of 
another vakil remained in the body of the docu¬ 
ment is a formal defect of no importance. 
(Sulaiman, C.J. and Rennet, J.) Ram Sarup v. 
Bhagwati Prasad. 58 All. 912=164 I.C. 725= 
9R.A. 187 = 1936 A W R. 516=1936 A.L.J. 586 
=A.I.R. 1936 All. 636. 

See also ( Abdul Rashid, /.) Singh Ram v. 
Khubi Ram Sheo Ram. 30 P L.R. 639=A.I.R. 
1937 Lah. 719. , 

-O. 3, R. 4 (2)— Pleader validly representing 

party in lower Court—Authority to file appeal. 

O- 3, R. 4 (2), C. P. Code, provides that every 
appointment of a pleader shall be filed in Court 
and shall be deemed to be in force until all pro¬ 
ceedings in the suit are ended so far as the client 
is concerned. So where a pleader validly repre¬ 
sents a party in the trial Court, he can present a 
memorandum of appeal on behalf of his client 
and prosecute the appeal. ( Agha Haidar, J.) 
Rasul Shah v. Diwan Chand. 165 I.C. 274= 

9 R.L. 234=A.I.R. 1936 Lah. 583. 

-O. 3, R. 4 (3) and O. 9, R. 9— Interpreta¬ 
tion of sub-R. (3) of R. 4 of O. 3— Application 
for restoration of suit dismissed for default — 
Fresh appointment of pleader — Necessity. 

The maxim expressio uni us est exclusio alterius 
cannot be applied to the interpretation of the 
terms of sub-R. (3) of R. 4 of O. 3 as R. 1 autho¬ 
rises a pleader to make any application on behalf 
of the party he represents. As a suit terminates 
only by a decree, an application for restoration of 
a suit dismissed for default must be regarded as a 
proceeding in the suit. So a pleader is entitled to 
present such an application without fresh appoint¬ 
ment. (Niyogi, J.) Mst. Boro Bai v Ramsunder. 
177 I.C. 409=11 RN. 141=1938 N.L.J. 98= 
A.I.R. 1938 Nag. 272. 

-O. 4, R. 1 —Presentation of plaint—Same 

Judge presiding at two places. 

Where the same Judge has to preside over two 
Courts in different places, the presentation of a 
plaint to him when presiding at one place, with 
reference to property within the j urisdiction of 
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the other Court, is a valid presentation. The 
Judge has jurisdiction to accept such a plaint. 
{Pollock, J.) Rikhiram v. Mathura Prasad. 
1939 N.L.J. 503. 

-—O. 4, R. 1—Presentation of plaint—Time 
and place—Presentation to clerk outside Court 
house and outside Court buildings—Validity. 
See Bombay Civil Courts Act, S. 40. 38 Bom.L. 
R. 1196=A.I R. 1937 Bom. 25. 

-O. 5, Rr. 15 and 17 (as amended in Ben¬ 
gal)— Notices under O. 21, R. 22 issued on heirs of 
judgment-debtor—Eldest son accepting only notice 
in his name—Notices in names of others affixed on 
door—Validity of service. 

Where notices issued under O. 21, R. 22, C. P. 
Code, on the heirs of a deceased judgment-debtor 
who were substituted in his place, were tendered 
to the eldest son who took the notice in his name 
and signed an acknowledgment but refused to 
take the notices in the names of his brothers, and 
those notices were then affixed on the main door 
of the house, 

Held, that there was good service on the other 
legal representatives of the judgment-debtor under 

O. 5, Rr. 15 and 17, C- P- Code, as amended in 

Bengal in 1928. ( Mitter and Khundkar, JJ.) 

Rangpur Loan Office, Ltd. v. Tarit Bhusan 
Roy. I.L.R. (1939) 1 Cal. 530=70 C.L.J. 97= 
186 I.C. 174=12 R.C. 447=43 C.W.N. 539=A.I. 

R. 1939 Cal. 369. 

-O. 5, R. 15— Service on defendant's brother 

living with him—If service on defendant. 

Where summons is handed over to the defen¬ 
dant's brother who lives with him, service on the 
defendant should be deemed to have been made 
in accordance with O. 5, R. 15, C. P. Code. ( Abdul 
Qayoom, C.J.) Basu Shah v. Kanshi Ram. 39 

P. L.R J. & K. 133 

-O 5, R. 17— Applicability — Notice after 

first hearing. 

The provisions of O. 5, R. 17, C P. Code, are 
not strictlv applicable to the service of notice 
after the first hearing in the case. ( Hamilton and 
Radhakrishna, JJ.) Saheba Khatun v. Anwarul 
Hasan. 1939 A.W.R. (C.C.) 141=1939 O.W.N. 
787=1939 O.A. 699. 

-O. 5, R. 17—Applicability—Service of 

notice under S. 112, Madras Estates Land Act— 
Service by affixture—W’hen to be ordered—Due 
and reasonable diligence—If to be proved. See 
Madras Estates Land Act, S. 112. (1939) 1 M. 
L.J. 618. 

-O. 5, R. 17— Duty of process-server — Ser¬ 
vice under—When due service. 

The serving peon before he can take advantage 
of the provisions of O. 5, R. 17 of C P. Code, 
must attend at the right place and he must attend 
at a time when he may reasonably expect that the 
defendant will be present, and if he fails to find 
the defendant, he must take reasonable steps to 
discover where the defendant may happen to be. 
Where in a case the process-server went to the 
house of the defendant on three different dates, 
but the summons was not served and on the 
fourth date as neither the defendant nor his agent 
nor any adult member of his family was found, 
the process-server posted the summons on the 
house. , 

Held , that the defendant was not duly served as 
due and diligent search was not made. C Ba u, J.) 

A. S. P. L.V. S. Ramaswamy Chettyar v. Suni 


QUINQUENNIAL DIGEST, 1936—, 940 





CIVIL, CRIMINAL AND REVENUE. 



•C. P. CODE (1908), O. 5, R. 17. 

Mohamed Rowther. 173 I.C. 794=10 H.R. 375 
=A.I.R. 1937 Rang. 475. 

- O. 5, R. 17— Notice-Service — Endorse¬ 
ment of refusal—Copy of notice neither offered to 
person to be served nor affixed to his residence — j 
Sufficiency of service. 

Where on the reverse of a notice it is noted that 
the person to be served with that notice refused 
to affix his thumb impression thereto in token of 
his having been informed of the contents of the 
notice, but where no copy of the notice was either 
offered to that person or affixed to his abode, the 
service cannot be said to comply with the provi- ! 
sions of O. 5, R. 17, C- P. Code. ( Darling , S. M. 
and Mehta, J. M.) Mam Raj v. Mangal Sen. 
1938 R.D. 929=1939 A.W.R. (B R.) 54. 

-O. 5, R. 17— Scope — Proper service under 

— Proof—Peon sending summons through maid 
servant—Father not examined—Effect of—Proper j 
service—If can be inferred. 

Where the report of the peon entrusted with the 
service of summons on a defendant is to the effect 
that he sent the summons to the defendant through 
a maid servant, and the latter is not examined to 
prove that the defendant refused to accept the 
summons, there is no ground for holding that 
there has been a proper service under O. 5, R. 17, 
C. P. Code, which can be accepted as a substitute 
for personal service. ( Varma , J.) Snehalata 
Devi v. Janardhan Prasad Singh. 21PatL.T. 
340=A I.R. 1940 Pat. 563. 

-O. 5. R. 17— Summons—Service by affixture 

when justified—Reasonable diligence to find out 
parly—Party though not present, expected to 
return — Affixture—Summons if duly served. 

The procedure of affixing a copy of the sum¬ 
mons to the outer door of a defendant's house, can 
come into operation only when certain conditions 
have been fulfilled, one of them being the inability 
of the serving officer to find out the defendant 
after using all due and reasonable diligence. 
Where the process-server was told that the defen¬ 
dant had gone out on business and would be back 
in the evening and he thereupon affixed the sum¬ 
mons to the door of the house, it cannot be said 
that the summons has been duly served, for it 
could not be said that reason ble diligence had 
been used to find out the defendant. (Mulla , J.) 
Salig Ram v. Jumna Sahai. 180 I.C. 514=11 
R.A. 474=1938 A.W.R. (H.C.) 750=1938 A.L.J. 
1166=A.I.R. 1939 All. 180. 

-O. 5, R. 19 —Scope — Compliance with — Duty 

of Court—Affidavit of process-server and verifica¬ 
tion If can be acted upon—Express declaration 
of due service—Necessity for. 

Rule 19 of O. 5. C. p. Code, casts a duty on the 
Court, when a summons is returned under R. 17, 
to either declare that the summons has been duly 
served or to order such service as it thinks fit. It 
is not enough for the Court to merely act mecha¬ 
nically on the affidavit of the service officer. The 
rule requires that the Court ought to be satisfied 
on the affidavit of the serving officer and on the 
verification in the return that it can safely declare 
the summons properly served. When there is no 
such declaration, the mere fact that the Court 
declares the defendant ex parte , does not lead to 
the conclusion that the Court has impliedly made 
•such a declaration of due service. There must be 
-a strict compliance with R. 19. ( Venkataramatta 
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Rao, J.) V. Gopala Chettiar v. Mapiasusai 
Pillai. 1937 M.W.N. 184 (2). 

-O. 5. R 19—Scope—Duty of Court—Sum¬ 
mons not personally served—Omission to declare 
service sufficient—Effect. See C- P. Code, S. 11. 
71 M.L.J. 317. 

-O. 5, R. 19— Scope—Express declaration 

of sufficiency of service of summons—Absence of 
—Effect of—If ground for holding that summons 
has not been duly served—Implied declaration — 
Inference from circumstances. 

It is of course desirable that all Courts should 
observe the mandatory provision in O. 5, R. 19, C. 
P. Code, and “either declare that the summons 
has been duly served or order such further service 
as it thinks fit.” But it cannot be said that the 
absence of such an express declaration will 
involve as a necessary consequence a finding that 
a summons has not been duly served. There may 
be circumstances which would justify an inference 
that there has been an implied, though not ex¬ 
press, declaration of sufficiency of service. ( Burn 
and Stodart, JJ.) Venkata Rayanim Varu v. 
Chinna Bapanna. 1939 M.W.N. 1197=50 L,W. 
938=A.I.R. 1940 Mad. 213=(1939) 2 M.L.J. 934. 

-O. 5, R. 19— Scope — Non-compliance — 

Effect. 

The provision of O 5, R. 19, will apply to all 
cases in which return of summons is made under 
O. 5, R. 17 whether due to absence or refusal of 
person to be served. Even in the case of a re¬ 
fusal, unless there is a declaration by the Court 
that the service under O. 5, R. 17, is sufficient as 
required by the provisions of O. 5, R. 19, any 
order passed by the Court in the absence of judg¬ 
ment debtor will not constitute as res judicata. 
(Pandrang Row and Menon, JJ.) Ramanadhan 
Chettiar v. Veerappa Chettiar. 173 I.C. 468= 
10 R.M. 591=A.I R. 1937 Mad. 84. 

-O. 5, R. 20 —Substituted service—Propriety 

—House found to be locked—Avoiding of service 
—If can be inferred. 

From the mere fact that when the notice of 
execution was taken to the house of the judg¬ 
ment-debtor for the first time, the house was 
found to be locked, it is very unsafe to infer that 
he was avoiding service; and it is not proper to 
order substituted service in such case. ( Harper , 
.9 M. and Sathe, J.M.) Khalil Uddin v. Abdul 

Ali. 1940 R.D. 332=1940 A.W R. (B R.) 141 
=1940 O.A. 864. 

- O. 5, R. 2o —Substituted service—When 
could be ordered—Conditional order to serving 
officer — Legality. 

Where in an order for fresh summons a Court 
remarked that if the defendant evaded service or 
could not be found after due care and diligence 
substituted service would be effected, it was held 
that such a conditional order was illegal, as it 
was for the Court and not for the serving officer 
to determine whether there was evasion of 
service. O. 5, R. 20 allows substituted service 
only when the Court is satisfied that defendant is 
evading service. (Weston, I.C.S ) Govind Ram 
v. Niranjan r al. 1938 A.M.L.J. 43. 

O. 5, R. 20 —Substituted service—When not 
sound service. 

Substituted service may or may not be sound 
service. It is not sound service if the person on 
whom the notice was sought to be served can 
prove that in actual fact he was not evading 
service and knew nothing whatever about the 
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hearing in question. ( Davies, I.CS. ) Munshi 
Ram v Raj Kumar. 1938 A.M.L.J. 124. 

-O. 5, R. 20 (2)—“Effectual'’—Meaning of. 

See Limitation Act, Art. 164. 1939 Rang.L.R. 
606. 

-O. 5, R. 20 (2) — Scope and effect of — Sub¬ 
stituted service—Adequacy of service—If can be 
questioned. 

Under O. 5, R. 20 (2), C. P. Code, service sub¬ 
stituted by the order of the Court is as effectual 
as if it had been made on the defendant person¬ 
ally, but, it does not follow that substituted 
service is necessarily due service, the adequacy 
of which can never be questioned by the party 
concerned. (Smith, J .) Gajadhar v. Uma 
Dutta. 171 I.C. 617=10 R.O. 139=1937 O L. 
R. 572=1937 O.W.N. 1141=A.I.R. 1938 Oudh 

— : -O. 5, R. 21— Service by post on defendant 

living in British India—Legality. 

There is no provision of law by which sum¬ 
mons may be issued by post on a defendant re¬ 
siding within British India. (D. R. Norman.) 
Rani Veshni v. Ganesh Mal Sardar Mal. 1937 
A.M.L.J. 70. 

--O. 6, Rr. 1 and 4— Scope — Particulars of 

allegation in petition or affidavit—Power of Court 
to direct. 

The Court, under its inherent jurisdiction, is 
entitled to interfere and direct particulars if it 
considers that a litigant is substantially embar¬ 
rassed owing to lack of precision in a petition or 
affidavit; and a party disregarding his opponent’s 
request for particulars will be doing so at his 
own risk. Any relevant statement which could 
have been incorporated in the petition or furnish¬ 
ed by way of particulars will not, on failure to 
furnish particulars, be allowed to be imported in 
an affidavit in reply at the hearing of the petition. 

( Panckridge , J.) Sitaram Poddar v. Hariram 
Poddar. i65 I.C. 24=9 R.C. 370 (1)=40 C.W. 
N. 9i3. 

-O. 6, R.4— Pleadings — Deed impeached as 

•fraudulent ' and ' bogus’—Necessity to keep the 
two distinct. 

To call a deed both ‘fraudulent’ and ‘bogus’ is 
not a clear piece of pleading. Though fraud may 
be present in both cases, a deed may be fraudu¬ 
lent without being bogus and hence it is better to 
keep the two distinct. ( Gruer and Niyogi, JJ.) 
Godbole v. Mst. Nanibai. I.L:R. (1940) Nag. 
293=181 I.C. 297=11 R.N. 452=1938 N.L.J. 
279=A.I.R. 1938 Nag. 546. 

-O. 6, R. 5— Filing of replication — Discre¬ 
tion of Court to reject. 

O. 6, R. 5, C. P. Code, only permits a better 
statement of the claim being put in when it is 
ordered by the Court. If the Court considers 
that no replication is called for, it has the discre¬ 
tion to reject it. ( Bltide , J.) Bihari I.al v. 
Chandu Lal. 41 P.L.R. 650=A.I.R. 1939 Lah. 
386. 

-O. 6, Rr. 5 and 7— Further statement of 

claim based on different cause of action — Per¬ 
missibility. 

O. 6, R. 5, C. P. Code, permits merely a further 
and better statement of the nature of the claim or 
further and better particulars of any matter 
stated in any pleading, and not the submission of 
new material altogether based on an entirely dif¬ 
ferent cause of action. This would be really 
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repugnant to R. 7 of.the same order which un¬ 
equivocally prohibits the raising of any new- 
ground of claim or the alleging of any fact in¬ 
consistent with previous pleadings. ( Addison 
and Dm Mohammad, JJ.) Mehnga Dass v 
Maya Singh. 175 I.C. 382=10 R L. 706=40 P* 
L.R. 881=A I.R. 1937 Lah. 795. 

~ O. 6, R. 5— Opportunity under not availed 
°f Subsequent formal amendment of plaint — 
Further pleadings—Case for. 

In a certain suit the defendant was given an 
opportunity to make a detailed statement under 
O. 6, R. 5, C. P. Code, on condition of his paying 
some amount as adjournment costs. The defen¬ 
dant refused this conditional offer. Subsequently 
the plaintiff applied for an amendment of the 
plaint and it was allowed. The amendment was 
of a formal nature, the parties heing well aware 
of their position throughout. On such amend¬ 
ment, the defendant submitted his detailed state¬ 
ment previously refused by him but the Court 
refused to accept it as being belated. 

Held , that the amendment of the plaint being of 
a formal nature, did not reopen the case so as to 
give the defendant a fresh opportunity irres¬ 
pective of what had happened before. No case 
for further pleadings arose on such amendment 
and the Court in refusing to accept defendant’s 
statement rightly disallowed him to take advan¬ 
tage of the technical plea. (Gruer, J.) Ganba 
Paiku Kunbi v. Ganpatsao. I L.R. (1937) 
Nag. 498=176 I.C. 155=11 R.N. 35=A.I.R. 
1937 Nag. 376. 

-0. 6, R. 5— Particulars — Power to order 

and to dismiss suit, if not furnished—Order of 
dismissal—Interference by appellate Court — Atti¬ 
tude of Courts with reference to failure to give 
particulars. 

Where a plaintiff is ordered to give particulars 
one of the terms of the order may be that the 
action shall be dismissed unless the particulars 
are delivered within a certain time. Where a 
trial Judge makes an order of dismissal and 
makes it fairly giving every kind of chance, an 
appellate Court, if indeed it has any power at all 
to interfere with such a discretion so judicially 
exercised, should be exceedingly slow to do so. 
Broadly speaking, it is not desirable that cases 
should be lost in this way. It is not desirable 
that Judges should be stringent where it comes to 
dealing with litigants who may have gone wrong 
because of ignorance or wrong advice. It is not 
advisable on the other hand to allow litigants to 
take up a contumacious attitude, holding their 
facts back until they have an opportunity of fish¬ 
ing about in their opponent’s evidence. (Stone, 
C.J. and Bose, J.) Gajadhar v. Gokuldas. 1940 
N.L.J. 307=A.I.R. 1940 Nag. 261. 

-O. 6, R. 5— Scope — Further and better 

particular not asked for—Effect—Objection on the 
score of vagueness—Maintainability in appeal. 

It is not open to a defendant to make a griev¬ 
ance of any vagueness in the plaintiff's pleadings 
at an appellate stage because if they so desired, 
it would be open to them to apply for further and 
better particulars under 0.6, R. 5, C. P. Code. 

( Edgley, J.) K. C. De v. Hira Bewa. I.L.R. 
(1937) 1 Cal. 491=167 I.C. 461=9 R.C. 695=41 
C.W.N. 88=A I.R. 1937 Cal. 51. 

---O. 6, R. 6 — Contract — Breach—Suit by sel¬ 
ler for damages against buyer for failure to take 
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delivery—Averment as to readiness and willing• 

ness — Necessity. . 

Where in suit by the seller against the buyer 
for failure to take delivery of goods, it was 
pleaded that there was no averment in the plaint 
as to readiness and willingness. 

Held, that the actual allegations coupled with 
the fact of the pleadings being moffussil plead¬ 
ings and that some latitute should be allowed, are 
enough, to show that the claim cannot fail for 
failure to comply with technical rules of oleading. 
(Stone, C.J. and Niyoqi, J .) Arjunsa v. Mohan- 
lal. I.L.R. (1938) Nag. 308=172 I.C. 812=10 
R.N. 246=A.I.R. 1937 Nag. 345. 

-O. 6, R. 7—Applicability to minors. See 

C. P. Code, O. 8, R. 9 and O. 6, R. 7. A.I.R. 1937 
Pat. 625. 

-O. 6, R. 10 —Plea of insanity — Pleadings — 

Contents—Duty of final Court of fact. 

Though it may be that a party seeking to avoid 
the effect of a deed by pleading insanity at the 
time of execution of the deed is not bound to 
plead circumstances from which he was bound to 
establish insanity and though it is permissible for 
him to lead evidence in proof of general insanity 
from which an inference of unfit mental con¬ 
dition at the time of the deed could be drawn and 
the burden lay on the opposite party to prove the 
contrary, that does not absolve the Court from 
the liability to scrutinise the pleadings of the 
parties when pleas have been made and if these 
pleas appear to be destructive of the case of 
usual insanity it will not be proper for the final 
appellate Court of fact to infer usual insanity 
from the statement of some witnesses ignoring 
the pleading. ( Puranik . J.) Mst. Hazra Bi v. 
Mst. Fatmari. 177 I.C. 80=11 R.N. 103=A.I. 
R. 1938 Nag. 204. 

--—O. 6, R. 14— Co-plaintiff though named in 

plaint not signing plaint — Effect. 

There is no rule that a person named as a co¬ 
plaintiff is not to be treated as a plaintiff unless 
he signs and verifies the plaint. The defect is 
not such as to justify the rejection of the plaint, 
but the co-plaintiff should be allowed to sign it. 
17 Cal. 580 (P. C), Rel. on. (Mir Ahmad, A.J.C.) 
Gangaram v. Secretary of State. 167 I.C. 158 
=9 R. Pesh. 80=A.I.R. 1937 Pesh. 17. 

-O. 6, Rr. 14 and 15—Scope—If excluded 

by O. 29, R. 1. See C. P. Code, 0.29, R. 1. 41 
Bom.L.R. 530. 

-— • —0.6, R. 14— Signing of pleadings — Rule, 
if merely one of procedure — Authorization — 
Signing, if necessary. 

R. 14 of O. 6, C. P. Code, which requires a 
pleading to be signed by the parties is merely a 
matter of procedure. So, where it is found that 
a suit was duly authorized by a person, the 
question whether his signature was made by him 
or by somebody else on his behalf becomes im¬ 
material. ( Grille and Niyogi, JJ .) Sarju Prasad 
v. Badri Prasad. I.L.R. (1939) Nag 515=188 
I.C. 405=12 R.N. 338=1939 N.L.J. 333=A.I.R. 
1939 Nag. 242. 

-0.6, Rr. 14 and 15—Suit by limited com¬ 
pany—Plaint signed and verified by Secretary— 
Sufficiency—Affidavit testifying to Secretary’s 
fitness to verify—Necessity. See C. P. Code, 
0.29, R. 1. 40 C.W.N. 930. 
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-O. 6, R. 15—Applicability to petitions to 

High Court in criminal revision. See Patna 
High Court Rules, Ch. Ill, R. 3. 19 Pat. 263 
-O. 6, R. 17 and United Provinces Encum¬ 
bered Estates Act, S. 9— Addition of claim — If 
permissible—Amendment of written statement 
after period fixed by S. 9 of United Provinces 
Encumbered Estates Act—Additional claims—If 
can be allowed. 

O. 6, R. 17, C. P. Code, would not enable a party 
to alter the nature of his suit by the substitution 
or the addition of a claim founded on a different 
cause of action. Where a creditor seeks to 
amend his written statement of the period permit¬ 
ted by S. 9 of the United Provinces Encumbered 
Estates Act for the filing of a written statment. 
by the addition of certain claims on previously 
not mentioned mortgages, he cannot be permit¬ 
ted to amend his written statement as it makes a 
material change in the claim made in the written 
statement. ( Zia-ul-Hasan , C.J. and Bennet, J.) 
Nazir Hasan Khan v. Ganga Din. 14 Luck. 
701 = 183 I.C. 436=1939 O.W.N. 755=1939 A. 
W.R. (C.C.) 123=1939 R.D. 467 = 1939 O.L.R. 
523=12 R.O. 34=A.I.R. 1939 Oudh 245. 

-O. 6, R. 17— Amendment — Considera¬ 
tions. 

The provisions of the Civil Procedure Code 
allow a wide discretion to the Courts in the 
matter of amendment of pleadings. The main 
considerations to be barne in mind while allow¬ 
ing amendment of pleadings are the advancement 
of the interest of substantial justice and the 
avoidence of the multiplicity of litigation. ( Sri - 
vastava, Ag.C.J. and Zia-ul-Hasan, J.) Mo'hd. 
Ata Husain Khan v. Nawab Bagar Mirza. 13 
Luck. 584=171 I.C. 33=10 R.O. 66=1937 O.L. 
R. 514=1937 O.W.N. 1131=A.I.R. 1937 Oudh 
484. 

-0.6, R. 17— Amendment—Considerations 

—Inconsistent case, involving fresh trial. 

0.6, R. 17, C. P. Code, restricts amendments to 
matters necessary for determining the real ques¬ 
tion in controversy between the parties. Where 
the amendment sought would introduce a new and 
inconsistent case involving fresh trial with fresh 
pleadings and fresh evidence, it ought not to be 
allowed. (Stone, C.J. and Bose, J ) Badridas v. 
Raja Pratapgir. 188 I.C. 23=12 R.N. 304=1939 
N.L.J. 525=A.I.R. 1940 Nag. 8 

-O. 6, R. 17— Amendment—Discretion of 

Court—Amendment adding another groinid of 
exemption from limitation. 

The amendment of pleadings is no doubt in the 
discretion of the Court. But that discretion 
must be exercised on judicial principles. Where 
a party seeking amendment does not propose to 
substitute one cause of action for another or to 
change the subject-matter of the suit but simply 
wants to add another ground of exemption from 
limitation, the amendment should be allowed. 
(Nasim Ali and Edgley, JJ.) Jogendra v. Deben- 
dra. 173 I.C. 707=10 R.C. 564=41 C.W.N. 1084 
=A.I.R. 1937 Cal. 485. 

-O. 6, R. 17— Amendment—Power of 

Court to order—Party allowed time to pay deficit 
Court-fees. 

The Court has undoubtedly power to allow 
abandonment of part of a claim on the part of the 
plaintiff, or to order an amendment of the plead¬ 
ings under O. 6, R. 17, C. P. Code, at any time 
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after institution of the suit. The Court does not 
lose this power by reason of the fact that the 
party has been allowed a certain time for pay¬ 
ment of the deficit Court-fees. (S. K. Ghosc 
wid D.C. Patterson, JJ.) Mst. Saiyadunnessa 
Khatun The Gaibanda Loan Co., Ltd. 172 
I.C. 897=10 R C. 471=65 C.L.J. 199=A.IR 
1937 Cal. 562. 

--O 6, R. 17— Amendment — If tn the com¬ 
plete discretion of Court—When obligatory— 
Pronote forming part of the cause of action 
found inadmissible—Amendment to permit falling 
back upon the original debt — If can be allowed. 

Though, O. 6, R. 17, C. P. Code, begins with the 
words ‘the Court may’, the latter portion indi¬ 
cates that if the amendment is permissible under 
the law otherwise the Judge has no discretion 
but to allow it, if it is necessary for determining 
the real question in controversy between the par¬ 
ties. Where a suit was for monies due on a 
mortgage as evidenced by a pronote and a deposit 
of title deeds, but the pronote was found to be 
inadmissible in evidence, the plaintiff could be 
permitted to amend his plaint, so as to base his 
cause of action on the original debt for which 
the defective pronote was given. There could 
be no prejudice to the other party such as could 
not be compensated by costs, and the suit, would 
still remain after the amendment, a suit to re¬ 
cover money on a mortgage created by deposit of 
title deeds. ( Baguley and Mosel y, JJ.) Nieme- 
yer v . E. M. Mamooji. 1938 Rang.L.R. 521 = 
180 I.C. 519=11 R R. 411=A.I.R. 1938 Rang. 
461. 

--O. 6, R. 17 —A mendment in appeal — 

Amendment not changing character of suit and 
not unfair—If can be made in appeal. 

An amendment which is not of such a charac¬ 
ter as to be objectionable either as changing the 
subject-matter of the suit or as being otherwise 
unfair is within the competence of the Court 
under O. 6, R. 17 and can be made even in appeal. 
(Sir George Rankin .) Ramdhan Puri v. Lachmi 
Narmn. 16 Pat. 149=166 I C. 649=9 R P C. 
167=45 L W. 191 = 1937 O.W.N. 155 = 18 Pat L. 
T 54=1937 A.W.R. 184=41 C W.N. 418=1937 
M.W.N. 251 = 1937 P.WN. 87=3 B R. 318=65 
C L J 47=39 Bom.L.R. 363=1937 O.L.R. 68= 

1937 A.L.J. 556=1937 A.L.R. 119=A.I.R. 1937 
P.C. 42 (P.C.). 

__ O. 6, R. 17— Amendment in appeal — Pro¬ 
priety. 

An amendment of the plaint may be allowed 
even at the appellate stage. It is for the Court 
to consider whether the amendment should be 
allowed under the circumstances of the case ; and 
if it comes to the conclusion that the amendment 
sought does not alter the substance or nature of 
the suit, but merely its form, the Court cannot be 
said to act erroneously if it allows the amend¬ 
ment even in appeal (Wort, 7.) Mathura Sao 
v . Ram Lal Tugal Kishore. 176 I.C. 870=4 B. 
R. 781 = 11 RP. 125 = 1938 P.W.N. 398=A I.R. 

1938 Pat. 400. 

-O. 6, R. 17— Amendment tn appeal on 

ground of mistake in typing—Permissibility. 

Where the plaintiff-appellant prays in appeal 
for amendment of the plaint on the ground of 
mistake having been made in the typing of the 
draft plaint, but no sufficient explanation is 
offered why the alleged mistake was not dis- 
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covered by the plaintiff till after the disposal of 
the case by the lower Court, it is not a case in 
which the High Court would in appeal exercise 
its discretion in allowing the amendment 
(Mahommad Noor and Varma, JJ .) Apurba 

V o ,S t??» a ^* 1TRA v - Bahadur. 161 I C 862 

Fat 191 489 = 1936 *W.N. 155=ALR C 1936 


~~G~° l7 “Amendment in second appeal 

-Permissibility—Principles. H 

There is nothing to preclude the Court from 

allowing an amendment necessary for the pur¬ 
pose of determining the real question in contro¬ 
versy between parties even in second appeal but 
except under exceptional circumstances it should 
not be allowed. In exercising discretion whether 
such an amendment should be allowed or not, the 
first principle to he observed is that an amend¬ 
ment is not permissible when it would prejudice 
the right of the opposite party existing on the 
date of such amendment. It is not a question 
whether the defendant would be taken by sur¬ 
prise by such an amendment or not, but whether 
by allowing such amendment, prejudice and in¬ 
justice would be caused to him. The second 
principle to be observed is whether the conduct 
of P af ty seeking the amendment has been 
bona fide and he has come to Court with clean 
hands and whether by the exercise of due 
diligence the relief for amendment could have 
been sought earlier. (V enkataramana Rao,J.) 
Ramaswami Chetti v. Anaiya Padayaciit. 165 
I.C. 737=9 R.M. 293=1936 M.W.N 4ll=AI 
R. 1936 Mad. 545. 

O. 6, R. 17—Amendment in second appeal 
—Permissibility—Suit for bare declaration— 
Plea of non-maintainability raised in trial Court 
—Application for amendment in second appeal— 
Competency. See Specific Relief Act S 42 
1938 M.W.N. 274=A.I.R. 1938 Mad. 33i. 

O. 6, R. 17 Amendment in second appeal 
—Power of Court to allozu. 

The Court should not at the stage of second 
appeal allow the plaintiff to change the whole 
nature of the suit, particularly when even at this 
late stage the materials for deciding this new 
case are not before the Court. ( Harries , C.J. 
and Dhavle, J ) Dhanu Lal v. Kui.dip Narayan 
Singh 186 I.C. 852=12 R P. 539=6 B R. 403 
=A.I.R. 1940 Pat. 88. 

—-O. 6, R 17 —Amendment of plaint — Con¬ 

siderations—Legal relationship and nature of 
suit—Alteration of—If permissible. 

An amendment of the plaint should not be 
allowed when plaintiff seeks to amend in order to 
sue on an entirely different legal relationship 
between himself and the defendant from that 
relied upon in the original plaint, and when the 
entire nature of the suit is sought to be changed. 
(Weston.) Nihal Chand v. Amar Chand. 1937 
A.M.L.J. 104. 

-j O. 6, R. 17 —Amendment of plaint — Intro - 

duction of fresh details — Permissibility . 

It is not by a mere change in the wording of 
the plaint or the introduction of fresh details 
that the nature of a suit is altered. The altera¬ 
tion which affects the case is one where the 
original suit is wholly displaced by the proposed 
amendment or where a totally different or in¬ 
consistent case is introduced. • But where this is 
not the case, leave to amend cannot be refused 
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■merely on the ground that the words which did 
not find place in the original plaint had been 
introduced in the subsequent plaint, even though 
the effect of those words is not to introduce a 
new or an inconsistent case. (Addison and Din 
Mohammad, JJ .) Megh Rat v. Firm, Raghbar 
Das. 178 I.C. 1005=11 R.L. 514=A.I.R. 1938 
Lah. 712. 

-O 6 , R. 17— Amendment of plaint — Limi¬ 
tation—No new cause of action introduced. 

Where an amended plaint did nothing more 
than furnish particulars and did not introduce 
any new cause of action, no question of limitation 
could arise in such a case. (Bose, J.) Ramnath 
Hajarimalv Mohanlal Radhaicisan. 1811. 
C. 106=11 RN. 424=1939 N.L.J. 21=A IR. 
1939 Nag. 23. 

-O. 6 , R. 17— Amendment of plaint — Mis¬ 
description of opposite party. 

A firm brought a suit against another firm 
working in the Patiala State. The description 
■of the opposite party was given as "firm 5 situate 
at Patiala State through C, manager and pro¬ 
prietor of the said firm.” An objection being 
brought that O. 30, R. 1 benefited firms in British 
India only and not the firms working in the 
Indian States, the plaintiff applied that the plaint 
should be allowed to be amended by substituting 
the name of C, the sole proprietor and manager 
•of the firm in place of firm S. 

Held, that in view of the fact that the name of 
•C was already on the record and that the only 
defect in the plaint was that the opposite party 
had been wrongly described, the amendment 
ought to be allowed. ( Addison, Ag.C.J. and Din 
Mohammad, J.) Kishen Singh v. Salic Ram. 
181 I. C. 713=11 R.L. 880=A.I.R. 1938 Lah. 
718. 

—-—— O. 6. R. 17— Amendment of plaint — Per¬ 
missibility—Plaint reading certain document in 
particular way—Amendment by reading the docu¬ 
ment in another way. 

When a claim is made on a document the fact 
that at one stage when a plaint was presented it 
was read in a particular way and at another time, 
when it is sought to be amended, it is sought to 
■be read in another way, will certainly not justify 
the view that a new and inconsistent claim is 
sought to be introduced. These are really alter¬ 
native ways of reading the document and it will 
be for the Court ultimately to decide what its 
correct construction is, and in such a case 
amendment of the plaint should be allowed. 

( Varadachariar, J.) Subramanian Namboodripad 
-v Vasudevan Namboodripad. 160 I.C. 989=8 
E.M. 739 (1)=A.I.R. 1936 Mad. 151. 

—-0.6, R. 17—Amendment of plaint—Revi¬ 

sion. See C. P. Code, S. 115— 'Case decided.' 

1937 A.M.L.J. 104. 

“■ 1 *0. 6 , R. 17— Amendment of plaint—When 

not permissible. 

Although the Court has wide powers to allow 
amendment under O. 6 , R. 17, it is well establish¬ 
ed that an amendment which changes the whole 
aspect of the suit and introduces a different cause 
of action cannot be allowed. Where a plaintiff 
sues for a declaration that the properties in dis¬ 
pute are trust properties, but subsequently seeks 
an amendment that she has a life interest in the 
property or at any rate a charge for maintenance, 
4he claim sought to be introduced by way of 
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amendment is wholly inconsistent with the 
original plaint. ( Bhide. J.) Nazir Ahmad v. 
Tat Mahal Begum. 186 I C. 828=12 R.L. 425 
=A.I.R. 1940 Lah. 63. 

-O. 6 . R. 17— Amendment of plaint—When 

to be disallowed—New case—Late stage. 

It is wrong for a Court considering amend¬ 
ment to regard the new cause of action as in 
time if it was in time when the original suit was 
brought. Where a suit was originally brought 
on an acknowledgment and after the case was all 
over except for the arguments the plaintiff seeks 
to amend his plaint so as to found his claim on 
an earlier agreement, the prayer for amendment 
should be refused as being not only out of time, 
but made at a very late stage. It is an amend¬ 
ment that introduces a new case, a new cause of 
action, a new contract, a contract made at a 
different time having a different period of limi¬ 
tation and having different legal consequences 
and so ought not to be allowed. (Stone, C.J. and 
Bose, J.) Lachhmansingh v. Mahendralal. 
I.LR. (1939) Nag. 194=176 I.C. 728=11 R.N. 
72=1938 N.L.J. 198=A.I.R. 1938 Nag. 388. 

- 0.6, R. 17 — Amendment—Seeking to 

substitute one legal entity for another—If to be 
permitted after limitation. See Limitation Act, 
S. 22. I.L.R. (1939) Kar. 275=A.I.R. 1939 Sind 
172. 

-O. 6 , R. 17 —Amendment without notice to 

other side—Propriety. 

Where a plaint was returned for amendment 
and was amended without notice to the other side, 
and the amendments were all important, the 
order was set aside and case remanded for trial 
on the original plaint. (Davies.) Gopal v. Kani 
Ram. 1939 A.M.L.J. 112 (1). 

-O. 6 , R. 17— Appeal—Decree against two 

defendants— Appeal by one only—Appeal in form 
against whole decree — Court-fee paid only as re¬ 
gards part—Application to amend valuation and to 
pay additional court-fee—Duty of Court. 

Where an appeal by one defendant only from a 
decree against two is objected toon the ground 
that the valuation of the appeal is restricted to 
that part only which relates to the appellant, if 
the appellant offers to amend the valuation and 
pay the difference of Court-fee, the same must be 
accepted by the Court especially when the appeal 
in form is against the whole decree. (Courtney- 
T err ell, C.J. and James, J.) Sarat Chandra 
Fatnaik v. Baidyanath. 181 I.C. 840=11 R P. 

646=5 B.R. 682=1938 P.W.N. 523=A.I.R. 1939 
Pat. 162. 

17 —Applicability — Insolvency 
petition by creditor—Amendment by inclusion of 
fresh acts of insolvency not pleaded or relied on 
originally—Power of Court to allow. 5 c* Pro- 
viNdAL Insolvency Act, S.9(l)(e). (1937)2 
M.L.J. 737. 

~ P* ^ 17— Applicability—Party delibera¬ 
tely omitting to join necessary party to application 
and concealing existence—Subsequent application 
to amend—If can be allowed. 

Where an applicant under S 4 of the U. P. 
Encumbered Estates Act does not join in his 
application all the necessary parties as required 
by law, and asserts that there are no other parties 
to be added, wilfully concealing the existence of 
some persons who ought to be impleaded, he can¬ 
not be permitted to amend his application by 
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adding the omitted parties, when the omission is 
brought to light by a creditor. The benent oi 
O. 6, R. 17 cannot be given to such a party. ( Dar¬ 
ling, S. M. and Bom ford, J. M.) Har PfASADw. 
Parmeshwari Das. 1938 R.D. 137 — 1938 A.W. 
R. 44 (B.R.). 

-O. 6, R. 17 —Cause of action-Amendment 

introducing new cause of action—Suit for eject¬ 
ment and for damages for use and occupation , 
Amendment to include Prayer m the alternative 
jor possession on title Permissibility. 

A vendee of property sued for ejecting the 

tenant on the property and for damages for use | 
and occupation, alleging that the defendant was 
his vendor's tenant and had refused to attorn to 
him asserting his own title. After the death of 
the original defendant, his legal representatives 
came on the record and pleaded that they were in 
possession in their own rights. Plaintiff applied 
for leave to amend the plaint to sue in the alter¬ 
native for possession on the basis of his title. 

Held, the amendment could not be allowed as 
it sought to introduce a different cause of action 
and as moreover its refusal would not prejudi¬ 
cially affect the plaintiff in a future suit based on 
title even if he failed in the present suit. (Wes- 

ton ) Chand Mal v. Mohammad Hussain. 1935 
A M.L J. 100. 

_O. 6, R. 17 — Cause of action—Changing of 

_ Suit jor recovery of land based on improvable 

usufructuary mortgage—Amendment to base suit 
on title—Permissibility. 

Where a person brings a suit :or recovery of 
possession of land but it is found that in fact his 
claim is for redemption of an unprovable usufruc¬ 
tuary mortgage, such person cannot be allowed 
an amendment of the pleadings by basing his suit 
on his title, the causes of action for the two suits 
beine different. ( Baguley. /.) U Naing v. Ko 
Sein 176 I.C. 631=11 R.R. 64=A.I.R. 1938 

Rang O, *6, R. 17 — Cause of action—Suit on pro¬ 
missory note—Amendment to base claim on origi¬ 
nal cause of action—Permissibility. 

A suit was filed on a promissory note bearing a 
certain date. In the plaint several previous pro¬ 
missory notes were mentioned with respective 
dates of their execution. The plaintiff, in order 
to avoid the provisions of the Indian Paper 
Currency Act, 1923, applied for leave to amend 
his plaint basing his claim on an original promis¬ 
sory note and treating subsequent notes including 
the suit note as acknowledgments of the original 
debt. As one of these notes was time-barred 
being executed more than three years after the 
preceding note, the plaintiff applied for further 
leave treating the time-barred note as one con¬ 
taining promise to pay a time-barred debt and 
basing his cause of action on that note. These 
amendments were allowed by Court. 

Held, that the fresh promise to pay the time- 
barred debt was the original cause of action in 
respect of the suit on the promissory note and 
the Court in granting the amendments, only 
allowed the plaintiff to fall back upon the original 
cause of action. (Venkatasubba Rao, /.) Chel- 
lam Sakka Raja v. Muthuswamy Moopar. 165 
I.C. 503=9 R.M. 264=44 L.W. 267=1936 M.W. 
N. 486=A.I.R. 1936 Mad. 632=71 M.L.J. 166. 
- O. 6, R. 17 —Conditional order—Amend¬ 
ment allowed subject to applicant’s paying costs J 
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before particular date—Non-applicant’s appeal 
against order before date—Subsequent acceptance 
of costs by him—Right to have appeal heard. 

Where an application is sought to be amended 
and the amendment is allowed conditional upon 
the applicants paying costs before a particular 
date but before that dale the non-applicant 
prefers an appeal against the order of amend¬ 
ment, the appeal is valid though the non-applicant 
accepts the costs when tendered on the due date. 
A.I.K. 1934 Nag. 163, Dist. ( Grille. J.C.) Sada- 
shiv Kao v. Balmukund. A.I.R. 1936 Nag. 20. 

—— O. 6, R.17—Delay-Omission to state in 
plaint ground of exemption from limitation— 
Subsequent amendment in second appeal—Per¬ 
missibility. SeeC.P. Code, O. 7, R. 6. 20 N.L. 

J . 42. 

O. 6, R. 17— Discretion — Amendment , at 
late stage to avoid payment of Court-fee—If can 
be allowed. 

No party has an absolute right to abandon any 
portion of his claim at any stage. It is always in 
the discretion of the Court whether to allow an 
amendment of the plaint or memorandum of 
appeal or refuse it. Where a party has obtained 
an adjudication of his claim from the trial Court 
or has argued his case in respect of it in the 
Court of appeal, he cannot thereafter be permit¬ 
ted to amend his plaint or memorandum of appeal 
by abandoning a part of his claim with a view to 
save himself from the payment of Court-fee- 
(Srivastava and Zia-ul-Ilasan, JJ.) Ibn-ul- 
Hasan v. Usman Ahmad. 178 I.C. 635=11 R 
O. 119=1938 O.L.R. 499=1938 O.W.N. 1138= 
1938 A.W.R. (C.C.) 131 = 1938 O.A. 917. 

-O. 6, R. 17— Discretion—Power of Court — 

Amendment after claim barred by limitation — If 
can be allowed. 

The right of allowing an amendment, although 
a matter of discretion, should not be exercised 
where the party affected thereby has acquired a 
valuable right and not unless in very special 
circumstances. Where in a mortgage suit the 
mortgagor makes no claim to money decree,, 
allows time to go by and makes no application for 
leave to amend till his claim is barred by limita¬ 
tion, but subsequently applies for leave to amend, 
although there is still a discretion in the Court to 
allow amendment, the discretion will as a general 
rule be more wisely exercised by refusing it. 
{Wort and Rowland, JJ.) Ramkaran Thakur 
z;. Baldeo Thakur. 17 Pat. 168=173 I C. 292= 

4 B.R. 256=10 R.P. 398=A.I.R. 1938 Pat. 44. 

-O. 6, R. 17 —Discretion of Court—Leave ta 

amend—When to be granted—Considerations for 
Court. 

O. 6, R. 17, C. P. Code, leaves it to the discre¬ 
tion of the Court to grant an amendment. Leave 
to amend would generally be granted to enable 
the Court to determine the real question in issue 
between the parties, provided that the amendment 
will occasion no injury to the opposite party 
except such as can be compensated for by costs 
or other terms to be imposed by the Court. If 
the defendant is in no way prejudiced and is not 
deprived of any legitimate plea that he can raise,, 
including the plea of limitation, and if no new 
cause of action is introduced by the amendment, 
leave to amend should be granted. {Madhavan 
Nair, J.) Kondamma v. Venkatarayudu. 183- 
I.C. 882=12 R.M. 378=1938 M.W.N. 875=48- 
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L.W. 498=A.I.R. 1939 Mad. 34=(1938) 2 M.L. 
J. 846. 

- O. 6, R. 17 —Discretion of Court—Suit for 

accounts—Conversion into one. on account — Per¬ 
missibility. 

A suit was instituted for an account and 
amendment of the plaint was sought by the plain- 
tiff to convert the suit into one on account. The 
plaint required amendment in many particulars 
and the plaintiff would have been in no better 
position as far as limitation was concerned by the 
amendment. The suit was purposely brought in 
the form of a suit for an account. 

Held, that amendment was a discretionary 
relief and taking into consideration the facts of 
the case amendment could not be allowed. ( Rup- 
chand Bilaram nnd Mehta, A. J. Cs.) Mui.omal 
Khemchand V. Tarachand Dassumal. 161 I.C. 1 
505=8 R.S. 147=A.I.R. 1936 Sind 9. 

-O. 6, R. 17—Discretion of Court—Suit to 

avoid patni sale—Plaint not framed in accordance 
with Patni Sale Law—Objections by defendant in 
written statement—Application for amendment at 
the close of suit—Competency—Rejection by 
Court—Interfernece in appeal. See Bengal 
Patni Regulation, S. 14. 40 C.W.N. 1233. 

-O. 6, R. 17 —Discretion of Court to allow 

amendment—Principles governing. 

The general principles on which the discretion 
vested in the Courts under O. 6, R. 17, C. P. Code, 
is to be exercised, are:(l) The Court does not 
allow a party by amendment as a rule to raise 
against his opponent a new case. It allows him 
in certain circumstances and upon certain condi¬ 
tions to implement or to perfect some case which 
he has already pleaded but in which for some 
reason or other there is a defect. What it does 
not allow him to do as a rule is to raise a fresh 
case. (2) Whenever it is necessary for the pur¬ 
pose of doing justice, it will strive to allow 
amendments in all cases where the opposite party 
can be compensated in costs. (3) The Court will 
not as a rule permit a party by amendment to take 
away from his opponent some legal right that 
that opponent has acquired. By far the most 
frequent illustration of that principle arises in 
connexion with limitation. It may be that, before 
the time comes at which a plaintiff asks to amend 
his plaint, the defendant has acquired a complete 
legal answer to the amended claim under the 
statute of limitation. The general principle is 
that, unless in very exceptional circumstances, 
the Court will not allow a defendant to be dis¬ 
possessed of that legal statutory defence by the 
expedient of the plaintiff making an amendment 
and then antedating that amendment to the date 
of the delivery of the original plaint. A plaintiff 
sued on equitable mortgage for debt due on a 
promissory note at a time when the limitation had 
almost run out. As the stamps on the promis¬ 
sory note were defective, the promissory note 
could not be admitted. The plaintiff applied for 
amendment of the plaint by alleging some anterior 
or collateral obligation to the promissory note 
itself. The result of the refusal would have been 
merely to deprive him of a personal right against 
the defendant, leaving the plaintiff's remedy 
against the defendant’s property intact. 

Held, that there were no special circumstances 
to deprive the defendant of the legal defence of 
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limitation and that the amendment should not be 
allowed. ( Braund, J.) Mary Niemeylk v. 

Ebrahim Moosaji. 178 I.C. 144=11 R.R. 203= 
A.I.R. 1937 Rang. 413. 

-O. 6, R. 17— Discretion of trial Court — 

Interference. 

The trial Court lias complete discretion whe¬ 
ther to allow' or refuse a prayer for an amend¬ 
ment of pleadings and where the discretion has 
not been exercised injudiciously or arbitrarily, 
the High Court will not interfere. ( Addison and 
Din Mahomed, J J .) Jaini Brothers & Co. v. 
Shankar Lal. 178 I.C. 176=11 R.L. 414=A.I. 
R. 1938 Lah.270. 

-O. 6, R. 17— Late stage—Belated applica¬ 
tion—If sufficient to justify refusal of amend¬ 
ment. 

Where in a suit for his share in a partnership 
which the plaintiff alleged was dissolved prior 
to date of suit but which was denied by the 
defendants, and the plaintiff applied to amend the 
plaint after considerable delay, so as to enable 
him to obtain an alternative relief for partition 
of the assets in case there was no dissolution of 
the partnership. 

Held, that in the matter of rectifying defects 
in pleadings which do not affect any substantial 
rights, it is not consonant with justice to deny a 
remedy which otherwise would be lost by reason 
of carelessness or delay. 

Held, further, that in the circumstances of the 
case the lower Court ought to have allowed the 
amendment of the plaint. ( Pandratig Row and 
Venkataramana Rao, JJ.) Sambasiva Iyer v. 
Natlsa Iyer. 176 I.C. 821 = 11 R.M. 167 (2) = 
1938 M.W.N. 22=A.I.R. 1988 Mad. 388=(1938) 
1 M.L.J. 106. 

-O. 6. R 17— Limitation- Powers of Court 

—Claim barred on date of application to amend — 
Amendment—If can be allowed. 

Where on the date of the application for leave 
to amend the plaint, the claim in the suit was 
barred by limitation, the Court has power to make 
amendments in ihe plaint under the special cir¬ 
cumstances of the case. ( Venkatasubba Rao,J.) 
Chellam Sakka Raja v. Muthusamy Moopar. 
165 I.C. 503=9 R.M. 264=44 L.W. 267=1936 
M.W.N. 486=A.I.R. 1936 Mad. 632=71 M.L.J. 
166. 

-O. 6, R. 17— Limitation — Promissory note 

—Settlement of accounts—Suit on—Amendment 
to include claim on original consideration—If can 
be allowed—Promissory note barred. 

Where all the facts of the original loan and all 
its terms are set out in the plaint, but the plaint 
is based on a promissory note which is either 
insufficiently stamped er barred by limitation, 
the plaintiff is entitled to succeed alternatively on 
the original loan, although there is no such prayer 
in the plaint. Where in a suit on a promissory 
note executed in settlement of accounts between 
the parties the defendant pleads discharge and 
limitation, but the discharge is found against, 
and the claim is found to be in time on account of 
certain payments made by the defendant, though 
the promissory note itself may be barred, the de¬ 
fendant cannot in any way be prejudiced by allowr- 
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ing an amendment of the plaint so as to include 
a prayer for a decree in the original cause of 
action, irrespective of the promissory note. Such 
an amendment ought to be allowed and the plain¬ 
tiff given a decree on that basis. {Beasley, C.J ., 
King and Gentle, JJ.) Official Assignee of 

Madras v. Kuppuswami Naidu. 165 1 ~~~ 
R.M. 229=1936 M.W.N 912=44 L^W_ 258-A. 

I.R. 1936 Mad. 785=71 M.L.J. 250 (F.B.). 

_O 6 R 17— Limitation—Promissory note 

-Suit on-Amendment basing cause of action on 

original consideration-Whether can be allowed 

after , 

The plaintiff instituted a suit on a promissory 

note just before the expiry of the period of hmi- 
t^ion It* as then discovered that two of the 
Stamp's on the promissory note had not been 
properly cancelled and that, therefore, it could 
not be acted upon. The plaintiff thereupon 
aoolied to be allowed to amend the plaint so as to 
base the cause of action on the original conside¬ 
ration for the promissory note, and this amend¬ 
ment was allowed. At the date of the amendment 
the claim was barred by limitation. 

Held that the amendment was properly allow¬ 
ed for in the original plaint an alternative 
claim based upon the original consideration could 
have been made and then no question of limitation 
could have arisen, and that it would be monstrous 
that the plaintiff should lose his money merely 
because of a technical error in the execution of 
♦he oromissory note. ( Dunkley , 7.) Krishna 
Prasad Singh v. Ma Aye. 14 Rang. 383=165 I. 
C 810=9 R.R. 223=A.I.R. 1936 Rang 508. 

___0. 6, R. 17— Limitation — Suit filed in firm 

name _ Cause of action arising after its dissolution 

bv death of partner—Substitution of individual 
names of partners and of legal representative of 
deceased partner—If may be allowed after limi- 

^A^suit was filed in the name of a partnership 
firm in respect of a cause of action which accrued 
after the partnership was dissolved by the death 
of one of the partners. An application for the 
amendment of the plaint by substitution of the 
individual names of the partners and of the legal 
representative of the deceased partner, was filed 
after the period of limitation. 

Held, that the amendment should be allowed 
only in regard to persons who were entitled to 
institute the suit in their individual names, but 
not in regard to the legal representative of the 
deceased partner. ( Panckridge , 7.) Bisses- 

WARI.AL BUDHMULL V. SUKHDEODAS BaIJU. 44 C. 
W.N. 806. 

—-O. 6, R. 17— Nature of suit changed— 

Amendment of plaint in second appeal — Pennissi- 

bility. 

Where the amendment of the plaint asked for 
is not an amendment merely in the form of relief 
•which could be granted without further investiga¬ 
tion, but is one which entirely changes the 
character of the suit and introduces matters 
which have not been tried in the Courts below and 
on which it is not possible to give a satisfactory 
finding on the record as it stands, it should not 
be allowed in second appeal. (Tek Chand and 
Bhide JJ.) Fazal Bibi v. Abdul Rahim. 42 P. 

I>.R. 479. 
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O. 6, R. 17— New case. 

Where a plaintiff brought a suit for redemption 
and failed to establish the mortgage set up by 
him in the plaint and asked for permission to 

amend the plaint so as to convert the suit into a 

suit for redemption of an earlier mortgage, 
and if he instituted a fresh suit, it would be 
within limitation. 

Held, it would be proper for him to institute a 
fresh suit. ( Srivastava, C.J.) Gauri Shankar 
v. Lala. 13 Luck. 669=10 R.O. 123=171 I C. 
437=1937 O.L.R. 557=1937 O.W.N. 1121=A. 

I. R. 1938 Oudh 16. 

~ -O* 6, R. 17— New case—Surprise to defen¬ 

dant—Duty of Court. 

Courts must be careful not to allow a volte de 
face which would completely change the com¬ 
plexion of the pleadings and confront the defen¬ 
dant with a surprise attack, for which he cannot 
be expected to be prepared. Where a plaintiff in 
a suit under S. 86 of the Agra Tenancy Act sues 
as an occupancy tenant, the defendant being 
treated as sub-tenant but later gets himself 
styled sir* holder, cannot thereafter seek to amend 
his pleadings and ask for the ejectment of the 
defendants as heirs of a statutory tenant. {Mehta, 

J. M.) Pauhari Saran v. Sundar Ahir. 1939 
A.W.R. (B.R.) 78=1939 R.D. 274=1939 A.L.J. 
(Supp.) 66. 

— - O. 6, R. 17— Plea not raised at the begin¬ 

ning—No ground for omission—Later amend¬ 
ment, if can be allowed. 

Where there has been no valid ground or ex¬ 
cuse for the omission to raise certain pleas at the 
very beginning of the proceedings, amendment to 
permit those pleas being raised at a late stage, 
should be refused. (Stone, C.Jand Bose, 7.) 
Badridas v. Pratapgir 188 I.C. 23=12 R.N. 
304=1939 N.L.J. 525=A.I.R. 1940 Nag. 8. 

O. 6, R. 17— Powers of Court—Limits to. 
No doubt the powers of the Court to permit 
amendments under O. 6, R. 17 are very wide and 
should be freely exercised, but the exercise of 
this jurisdiction must not be resorted to where 
prejudice is likely to result to the other side 
which cannot be compensated in costs. (Davis, 
J.C. and Lobo, 7.) Gopal Das Motharan v. 
Lokamal Chellaram. I.L.R. (1939) Kar. 602= 
182 I.C. 718=12 R.S. 25=A.I.R. 1939 Sind 173. 

-0.6, R. 17— Power of Court — Plaint for 

possession based on title — Power to compel 
amendment so as to allege possession and dispos¬ 
session. 

Where the plaintiff bases his claim for posses¬ 
sion on his title and defendant alleges adverse 
possession, the Court must determine the rights 
of the plaintiff on the plaint as it is framed and 
not on one which in the opinion of the Court 
would be proper. It is not open to the Court to 
compel the plaintiff to amend the plaint so as to 
allege possession and dispossession. ( Abdul 
Rashid, 7.) Mf.htab Singh v. Dayal Singh. 183 
I.C. 140=12 R.L. 99=41 P.L.R. 715=A.I.R. 
1939 Lah. 172. 

-O. 6, R. 17—Power of Court—Plaint in 

name of dead man—Application to amend by in¬ 
sertion of living man’s name—If can be allowed 

- Gross neglect—Effect of. See C. P. Code, O. 1, 

R. 10 and O. 6. R. 17. A.I R. 1937 Sind 92. 

-O. 6,R. 17— Powers of Court — Substitution 

of cause of action. 
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No power has been given to Courts to enable 
one distinct cause of action to be substituted for 
another nor can the subject-matter of a suit be 
changed by an amendment. ( Din Mohammad, J.) 
Khushi Ram v. Munshi Lal. 189 I.C. 418=42 
P.L.R. 194=A.I.R. 1940 Lah. 225. 

-O. 6, R. 17— Powers of Court — Suit against 

two defendants alleging them to be partners in 
business—Amendment of plaint on basis that 
defendant 1 carrying on business as guardian of 
defendant 2— If can be allowed. 

In the interests of justice even where a ques¬ 
tion of limitation might arise a Court can allow 
amendment; where a suit was instituted against 
two defendants alleging that they were partners 
in a business and all the necessary facts and cir¬ 
cumstances under which the suit debt was incur¬ 
red were clearly set out in the plaint and the 
amendment as sought and allowed by the lower 
Court was in accordance with the true facts that 
defendant 1 carried on the trade as guardian of 
defendant 2 in pursuance of a direction in the 
will of the father. 

Held, that the amendment was properly allow¬ 
ed. (V enkataramana Rao, J.) Perumal Ayyar 
v. Ramasubramanjan Chf.ttiar. 182 I.C. 340= 
12 R.M. 60=A.I.R. 1938 Mad. 265. 

-O. 6, R. 17— Power of Court — Suit for 

declaration of Maharki watan—Subsequent 
amendment for reliefs of possession and injunc- 
ti 0 n—P e rm iss ibility. 

Where a person brought a suit for declaration 
of his Maharki watan but subsequently he was 
allowed by Court to amend the plaint by adding 
reliefs of possession and injunction, 

Held, that as suit for possession on refusal of 
amendment would have been in time and as pos¬ 
session of field was consequential relief on title, 
allowing of amendment was not contrary to law 
( Gruer , J.) Motiram Danati v. Shenu. I L.R. 
(1937) Nag. 151=9 R.N. 252=168 I.C. 351 = 
A.I.R. 1937 Nag. 84. 

— O 6, R. 17— Power of Court — Suit for 
specific Performance—Amendment to add Prayer 
for compensation or damages in Letters Patent 
appeal — Sustainability. 

A Court cannot at a late stage convert a suit 
for specific performance into a suit for compen¬ 
sation or damages, and a Court should not in 
Letters Patent appeal grant an amendment by 
adding a prayer for compensation or damages in 
a suit for specific performance unless such relief 
is asked for at an early stage. ( Harries , C.J. and 
Fazl Ali, J ) Kubad Mia v. Guhi. 19 Pat. 90= 
187 I.C. 198=12 R P 566=6 B.R. 435=1939 P 
W.N. 880=A.I R. 1940 Pat. 92. 

O. 6, R. 17 and S. 115— Power to allow 
amendment—Object of — Amendment, changing 
nature of suit—Interference in revision. 

The power to allow an amendment of plead¬ 
ings has been conferred on Courts in the interests 
of justice, with a view to correcting mistakes and 
bringing out the real matters in issue between 
the parties. But this power should not be exer¬ 
cised in favour of one party so as to cause pre¬ 
judice to the other party—where an amendment 
is very drastic and changes the nature of the suit 
itself, a Court, if it allows such an amendment, 
exercises its jurisdiction with material irregula¬ 
rity, if not illegality and its order is liable to be 
set aside in revision. (Zia-ul-Hasan and Yorke , 
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//.) T ACHMIN V. BhAIRON BaKSH SlNGIf. 188 

I.C. 893=13 R.O. 14=1940 A.W.R. (C C.) 248 
= 1940 O.L.R 393=1940 O.W.N. 500=1940 O 
A. 465=A.I.R. 1940 Oudh 367. 

--O. 6, R. 17 —Scope — Amendment introduc¬ 
ing neiv and distinct cause of action—If can be 
allowed. 

Amendments which introduce an entirely dis¬ 
tinct cause of action should not generally be 
allowed. Amendments introducing a new cause 
of action are sometimes allowed, e.g.. in a suit on 
a promissory note, if the instrument turns out to 
be inadmissible in evidence, the plaintiff may be 
allowed to amend his plaint so as to fall back on 
the original loan. Butin such cases there is an 
intimate connection between the two causes of 
action. Where there is no such connection bet¬ 
ween the cause of action alleged in the plaint 
and the new cause of action sought to be subs¬ 
tituted or introduced, the amendment should not 
be allowed. ( D.R. Norman.) Shyam Lal v. 
Kanhaiya Lal. 1937 A.M.L.J. 16. 

-O. 6, R. 17— Scope — If exhaustive — Appli¬ 
cation for leave to sue in forma pauperis— Pro¬ 
perly omitted from schedule—Amendment to in¬ 
clude —Power of Court to allow. 

O. 6, R. 17, C. P. Code, is not exhaustive of the 
powers of the Court in the matter of amend¬ 
ment; a Court has therefore jurisdiction to 
allow an amendment of an application for leave 
to sue in forma pauperis, by including an item of 
property which was originally omitted from the 
application or annexure thereto. Such an amend¬ 
ment cannot be held to be illegal or without 
jurisdiction on the ground that O. 6, C. P. Code, 
applies only to pleadings and not to applications 
to sue in forma pauperis. (Dhavle and Varma , 
JJ.) Bihari Sahu v. Sudama Kuer 175 I.C. 
505=10 R P. 632 = 1938 P.W.N. 163=4 B.R. 598 
=19 Pat.L.T. 101=A.I R. 1938 Pat. 209. 

-O. 6, R. 17—Scope—If to be read with O. 

7, R 11. See C. P. Code. O. 7, R. 11. 41 Bom. 
L.R. 787. 

-—0. 6, R. 17—Scope—Suit for declaration 

of right in certain moneys held by deceased in 
provident fund and for injunction—Amendment 
to include prayer for administration—Permissi¬ 
bility. See C. P. Code, S. 42. A.I.R. 1939 Sind 
107. 

~ 6, R. 17—Scope—Suit for declaration of 

title and possession—Amendment to strike out 
prayer for possession to avoid payment of addi¬ 
tional Court-fee— Permissibility. See Court- 
Fees Act, S. 7(iv) (c). 1939 P.W.N. 61. 

~ O. 6, R. 17— Scope—Suit for partition — 
Amendment to make it administration suit — Per¬ 
missibility. 

A suit for administration of an estate is a diffe¬ 
rent kind of suit from a suit for partition of a 
piece of land. Different considerations arise in 
the two cases. It is not possible that a suit for 
partition should be tried as a suit for administra¬ 
tion by amending the plaint. ( Spargo, J.) Ma 
Waing Ma Gyi v. Ma Bu Gyi 174 I.C. 39=10 
R.R. 384=A.I.R. 1937 Rang. 525. 

-O. 6, R. 17—Scope—Suit on promissory 

note—Note found to be forged—Amendment in 
second appeal—If to be allowed. See Negotiable 
Instruments Act, S. 87. 16 Pat. 527=18 Pat. 
L.T. 640. 
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-O. 6, R. 17— Scope — Suit under O. 21, 

R. 103, C. P. Code, for declaration and possession j 
—Amendment of plaint by deleting claim for pos¬ 
session to avoid payment of additional court-fee 
Application for leave to re-amend plaint in second 
appeal by including claim for possession Sus¬ 
tainability 

Plaintiff brought a suit under 0.2 1, K. 103, C- 
P. Code, claiming a declaration and possession. 
The trial Court having demanded additional 
court-fee. the plaintiff amended the plaint by 

deleting the claim for possession. The suit was 

decreed and the decree was confirmed in appeal. 

In second appeal by the defendant, the plaintiff 

applied for permission to again amend his plaint 
by adding the claim for possession though for the 
purposes of the second appeal it was not ncces- 
sary. 

Held, that the plaintiff having been put to his 
election and having abandoned the claim for pos¬ 
session was now seeking to reverse the decision 
with regard to that matter and that, therefore, 
leave to amend should not be given at this late 
stage. ( IVort , A.C.J. and Varma , /.) Ram- 
CHANDRA GANGA BUX V. SUNDER LAL SlNGH. 176 

IC 862=4 B.R. 771=11 R.P. 120=19 P.L.T. 
916 = 1938 P.W.N. 455=A.I.R. 1938 Pat. 558. 

_O. 6. R. 17— Second appeal — Amendment of 

plaint—Suit for sale on mortgage—Finding that 
mortgage is opposed to statute and unenforceable 
—Amendment to include prayer for possession on 
the basis of acquisition of title as ozvner by pre¬ 
scription— Permissibility. 

A plaint cannot be amended in second appeal in 
such a way as to alter the character of the suit to 
a degree which is not permissible. Where a plain¬ 
tiff who had a usufructuary mortgage over certain 
raiyati land and had been dispossessed brings a 
suit for sale on his mortgage, but, on the Courts 
holding that the mortgage being in contravention 
of the statute cannot be enforced, prays for per¬ 
mission to amend his plaint in second appeal so as 
to enable him to claim possession as a person who 
has by prescription acquired an absolute title as 
owner, the amendment cannot he allowed. (Agar- 
wala and Rozvland, JJ.) Maksudan Lal Sahu 
v. Niranjan Nath Das. 19 Pat. 507 = 187 I.C. 
266=12 R.P. 575=21 Pat.L.T. 219=6 B.R 446 
=A.I.R. 1940 Pat 494. 

--O. 6, R 17— Striking out parties — Absence 

of notice under S. 80, C. P . Code—Afnendment to 
discharge—Secretary of State. 

Where the notice under S. 80 of the C. P. Code 
was not given, permission to amend the pleadings 
by discharging the Secretary of State from the 
record a,nd allow the suit to proceed against the 
orders could not be given in a case where it would 
not be possible to proceed without a material 
change in the nature of suit, the cause of action 
and the relief sought. ( Rozvland , /.) Baldeo 
Prasad v. Sukht Singh. 174 I.C. 358=10 R.P. 
500=4 B.R. 435 = 1937 P.W.N. 694 = 18 Pat.L.T. 
921=A.I.R 1938 Pat. 127. 

->0 6, R 17— Suit on bond—-Co-obligee suing 

for his share of money impleading the other as 
defendant—Amendment of plaint to include zvhole 
amount due — Permissibility. 

Where under wrong advice, one of the co¬ 
obligees sues to recover his half-share of the 
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objection taken to the maintainabillity of the suit 
in view of the provisions of S. 45 of the Contract 
Act, applies to amend the plaint so as to claim the 
whole amount due on the bond, and if the suit is 
dismissed a fresh suit would be barred by limita¬ 
tion, it is proper for the ends of justice that the 
plaintiff should be given permission to amend the 
plaint. The proposed amendment would not make 
any charge in the cause of action. All that it is 
intended to do is to include the whole claim 
arising out of the cause of action based on the 
bond in suit. ( Srivastava , Ag. C.J. and Smith, J .) 
Raghunath Prasad v. Mst. Prana. 13 Luck. 
157=166 I.C 992=9 R.O. 360 = 1937 O.L.R. 81 
= 1937 O.W.N. 163=A.I.R. 1937 Oudh 290. 
-O. 6, R. 17— Suit on contract of sale of land 

Contract found to be void—Refund of purchase 
money—Amendment of plaint—Permissibility. 

A suit was brought on a contract of sale of land 
which was subject to the conditions of the Punjab 
Colonization of Government Lands Act. The sale 
was discovered to be void owing to invalid sanc¬ 
tion. The purchaser had not claimed an alterna¬ 
tive relief in the plaint for the recovery of the 
purchase money which he had paid under the 
contract. 

Held, that the purchaser should be permitted to 
amend his plaint in order to obtain the refund of 
the purchase money and should not be referred 
to a separate suit. ( Dalip Singh and Skemp, JJ.) 
HakamAliz/. Hashu. 181 I.C. 624=11 R L. 
867=A.I.R 1938 Lah. 244. 

--O. 6. R. 17 —Technical defect—Amendment 

of plaint in second appeal — Permissibility. 

Where a subsequent mortgagee instituted a suit 
for possession by redemption of the prior mort¬ 
gage after that mortgage had ceased to exist 
having been previously redeemed by the mort¬ 
gagor, the defect in the frame of the suit is a 
technical one, and the second mortgagee can be 
allowed even in second appeal to amend the plaint 
so as to convert the suit into a mere suit for pos¬ 
session as mortgagee. (Bhide, J.) Hardial v. 
Gurditta. 188 I.C. 608=13 R.L. 26=42 P.L. 
R. 139=A.I.R. 1940 Lah. 201. 

-O 6, R. 18— Failure to amend plaint after 

order—Effect of. 

Under O. 6, C. P. Code, failure to amend merely 
involves loss of right to amend and therefore not 
to the determination of the suit as expressed in 
the original plaint. (Middleton, J.C. and Mir 
Ahmad, A.J.C.) FerozShah v. Kalu Ram. 164 
I.C. 181=9 R.Pesh. 15=A.I.R. 1936 Pesh. 155. 

- 0. 7— Applicability to appeals. 

Provisions of O. 7 by reason of S. 141 of the 
Code, apply mutatis mutandis to memoranda of 
appeals as well as to plaints. (Davis, J.C. and 
IVeston. J.) Moolomal v. Lal Singh. I.L.R. 
(1939) Kar. 527=183 I.C. 757=12 R.S. 80=A.I. 

R. 1939 Sind 221. 

” O. 7, R. 1— Particulars in plaint — Suit for 
breach of conditions in contract—Particulars as to 
the conditions and manner in which they had been 
violated—Necessity to give. 

A defendant is entitled to know exactly what 
case he has to meet and he must have an oppor¬ 
tunity to investigate the details of the claim, with 
a view to prepare the materials for his defence. 
Where the breach of certain conditions of 
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the conditions and the exact manner in which they 
have been violated. (Bose, J.) Jamshed v. 
Kunjilal. 181 I.C. 177=11 R N. 444=1938 N. 
L.J. 392=A.I.R. 1938 Nag. 530. 

-—O. 7, R. 6— E xcmption from /imitation — 

Plaint should show. 

As a general principle, a plaintiff must show in 
his plaint how his suit is in time ; for, the question 
whether the suit is in time must, if denied, be one 
of the issues in the case, and if the plaintiff does 
not explain how his suit is in time, it is impossi¬ 
ble for the defendant to meet his case. (Horwill, 
J.) Madappaya v. Mahabala Rao. 176 I.C. 939 
=11 R M. 198=A.I.R. 1937 Mad. 826. 

-O. 7, R.6— Exemption from limitation not 

pleaded in plaint—If available. 

It is obligatory as a matter of pleading to show 
the grounds upon which exemption from limita¬ 
tion is claimed. Consequently unless the plaint is 
amended, it will not be open to a party to rely on 
an exemption not pleaded in the plaint. (V en- 
kataramana Rao, J.) Ramaswami Chf.tti v. 
Anaiya Padayachi. 165 I.C. 737=9 R M 293 
=1936 M.W.N. 411=A.I.R. 1936 Mad. 545. 

--—O. 7, R. 6— Period of limitation expiring 

during Court holidays—Plaint presented on re¬ 
opening—Plaint not specifically mentioning ex¬ 
emption under S. 4, Limitation Act-Effect. 

Where a plaint is presented on the re-opening 
date after Court holidays and the period of limi¬ 
tation has expired during the holidays, the fact 
that the ground of exemption under S. 4, Limita¬ 
tion Act was not specifically mentioned in the 
plaint will not entail the dismissal of the suit 
inasmuch as the Court is bound to take judicial 
notice of the holidays. (Middleton, J.C .) 
Ghulam Hussain v . Ghulam Sarwar. 168 I.C 
384=9 R.Resh. 125=39 P.L.R. 528=A.I R. 1937 
Pesh. 41. 

O. 7, R. 6— Scope — Exemption from limi¬ 
tation—Ground of — Omission to specifically 
allege Effect Subsequent amendment of plaint 
tn second appeal—Permissibility. 

Where in a suit against a mortgagor's surety 
for loss caused by a defect in the mortgagor's 
title to the mortgaged property, the suit appears 
to be barred by limitation as having been filed 
more than six years after the date of the mort¬ 
gage, if the plaintiff claims exemption from limi¬ 
tation on the ground that he had knowledge of 
the defect in title only on a date subsequent to 
the date of the mortgage, it is incumbent on him 
to specifically state in his plaint the exact date on 
which he came to know about the mortgagor’s 
title being defective and to prove the same. If 
he fails to make such an averment in the plaint, 
lie cannot be permitted in second appeal to amend 
his plaint by specifically mentioning the date on 
which he acquired knowledge of the defect in the 
mortgagor’s title, especially when it is found as a 
fact that he knew of the defect even on the date 
of the mortgage. (Niyogi, J.) Bhikarilal v. 
Sitaram. 20 N.L.J 42. 

-- O. 7, R. 7— Applicability—Relief different 

from that in plaint—Addition of nezv parties— 
New relief in appeal—Permissibility. 

The relief in the plaint related to an unascer¬ 
tained sum of money which was to be ascer¬ 
tained on taking account from the defendants 
and the plaintiff claimed a decree against them 
for the amount found due from them to him. 


C. P. CODE (1908), O. 7, R. 10. 

Later on, some more defendants were added but 
the plaintiffs claimed no relief against them. 
The suit being dismissed for some technical 
defect, the plaintiff appealed. In the appeal he 
gave up his claim for rendition of accounts and 
for money decree, but claimed declaration that he 
was entitled to a specific portion of the amount 
held in deposit by the original defendants and he 
also claimed a relief against the defendants that 
were later on added, 

Held, that the declaratory relief claimed in 
appeal was wholly outside the claim as set forth 
in the plaint and moreover it was against the 
added defendants against whom no claim was 
made in the suit after adding them. O. 7, R. 7, 
could not therefore apply to such a case and it 
was therefore proper to refuse the claim set up 
in appeal. (Srivastava, Ag. C. J. and Zia-ul- 
Hasan, J.) Mono. At a Husain Khan v. Nawab 
Bagar Mirza. 13 Luck. 584=171 I.C. 33 = 1937 

O. L.R 514=10 R.O. 66=1937 O.W.N. 1131 = 
A I R. 1937 Oudh 484. 

-O. 7, R. 7— Scope — Suit for dissolution of 

marriage or in the alternative for declaration of 
nullity—Claim found not maintainable—Relief of 
judicial separation not prayed for in plaint—If 
can be granted by way of general or other relief. 

Where a suit for divorce or dissolution of 
marriage on the ground of the other party’s un¬ 
soundness of mind or in the alternative for a 
declaration of nullity of the marriage is found to 
be not maintainable, it is not open to the plaintiff 
to claim the relief of judicial separation, when 
that relief has not been prayed for in the plaint. 
Such a relief claiming judicial separation is not a 
general relief falling under such further and 
other relief within the meaning of O. 7, R. 7, C. 

P. Code. No such relief can be granted without 
an amendment of the plaint. (IVadia, J.) Phi- 
ROze v. Shirinbai. 173 I.C. 395=10 R.B. 329= 
39 Bom.L.R 1146=A.I R 1938 Bom. 65. 

-O. 7, R. 10—Applicability—If confined to 

cases of return of plaint for want of territorial 
jurisdiction. See C P. Code,*S. 151 and O. 7, R. 
10. A.I R. 1938 Sind 124. 

-;—O. 7, R 10—Power of Court—Return of 

plaint under—Grant of time for presentation to 
proper Court—Legality of—Effect on limitation. 
See Limitation Act, S. 14. 18 Pat.L.T. 250. 

-O. 7, R. 10— Return of plaint — Allegations 

as to jurisdiction found after trial to be incorrect 
—Return if permissible. 

The question of jurisdiction at the initial 
stages is decided by the allegations in the plaint. 
The allegations in the plaint, may make the suit 
cognizable by a Court. But if those allegations 
are found after trial to be incorrect or false, then 
the suit should have to be dismissed—A plaint 
could not be returned at that stage. (Mohammad 
Ismail, J.) Durga Prasad Seth v. Om Prakash. 
174 I.C. 605=1938 A.L.R. 296=10 R.A. 594= 
1938 R D. 49=1937 A.W.R. 1090=A.I.R. 1938 
All. 39. 

-O. 7, R. 10— Return of plaint — When to be 

made and when not to be made. 

If on the face of the plaint the Court finds that 
it has no jurisdiction to try the case, it will 
return the plaint at any stage of the case; if the 
Court fails to detect want of jurisdiction in it to 
begin with, but where the plaint prtma facie is 
triable by the Court and in spite of the challenge 
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of the other side the plaintiff sticks to his own 
allegations in the plaint, the Court proceeds to try 
the case on merits and not to decide any prelimi¬ 
nary question of jurisdiction. If then the Court 
comes to the conclusion that plaintiff’s contention 
is false and the suit as laid cannot be maintained, 
the Court ought to dismiss the suit and no ques¬ 
tion of returning the plaint under O. 7, R. 10 
arises in such a case. If the Court returns the 
plaint in such case, instead of dismissing the suit, 
it will be failing to exercise a jurisdiction vested 
in it by law. (Puranik , /.) Mangia Hagria v. 
Sakia. 1940 N.L.J. 380. 

_O. 7, R- 10— Return or rejection of plaint — 

Power of Court—Suit triable by some other 
Court—If a ground. 

A Court cannot return or reject a plaint under 
O. 7, R. 10, C. P. Code, merely because the suit is 
triable by some other Court. It can do so only if 
the suit is not triable by itself. (Norman, I.C.S .) 
Heera Lal v. Kalu. 1936 A.M.L.J. 67. 

—-O. 7, R. 10— Scope — Order returning plaint 

for presentation to proper Court—Power of 
Court to fix time for such Presentation-Limita¬ 
tion—If can be extended. 

A Court returning a plaint for presentation to 
the proper Court cannot fix a time for such pre¬ 
sentation, so as to extend the period of limitation 
for the suit. Such an order allowing a period 
for presentation is clearly illegal; and if the pre¬ 
sentation is made beyond the period of limitation 
for the suit, the suit will be barred, although it is 
presented within the time fixed. ( Norman, l.C. 

S.) Heera Lal v. Kalu. 1936 A.M.L.J. 67. 

-O. 7, R. 10 —Suit filed in Court having no 

jurisdiction—Order of dismissal — Propriety. 

If a suit is filed in a Court having no jurisdic¬ 
tion, the proper order is to return the plaint to 
the plaintiff for presentation to the proper Court 
and not to dismiss the suit. (Tek Chand, J.) 
Firm Ram Pitta Mal Sant Lal v. Firm Sf.th 
Tot Ram Kipar Nath. 188 I C. 299=12 R.L. 
518=42 P.L R. 203=A.I.R. 1940 Lah. 171. 

-O. 7, R. 10 —Time for return of plaint — 

Order returning plaint at stage of arguments — 
Propriety. 

A Court can return a plaint for presentation to 
the proper Court even at the stage of arguments, 
when the question of jurisdiction is raised, 
especially when the suit has riot proceeded very 
far. (Collister and Bajpai, JJ) Brij Behari 
Lal v. Gopi Nath. 173 l.C. 913=10 R.A. 524= 
1938 R D. 102=1938 A.L.R. 200=1937 A.W.R 
1171 = 1937 A.L.J. 1224=A.I.R. 1938 All. 76. 

--O. 7, R. 10 (1) —Suit as framed cognizable 

by Court—Jurisdiction found to be barred on 
findings arrived at by Court—Dismissal of suit 
— Propriety. 

Where the suit as framed by the plaintiff is 
cognizable by the Civil Court and it is only on 
the finding arrived at by the Court that it is 
found that the jurisdiction of the Court is barred 
in respect of the major portion of the relief 
claimed, the Court would be right in dismissing 
the suit, and it is not necessary for it to return 
the plaint for presentation to the proper Court. 
(Zia-ul-Hasan, J .) Sitla Bin v. Mohan. 13 
Luck. 18=165 l.C. 908=9 R.O. 271=1936 O. 
W.N. 1228=A.I.R. 1937 Oudh 183. 

—— O. 7 , R. H— Applicability—Absence of 
jurisdiction as regards one of the defendants — 
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as against him — Appeal- 

Revision. 

A suit was instituted against four persons on 
the basis of a pro-note executed by them. The 
Court ordered that the suit could not proceed 
against one of them as the pro-note was signed 
by that person at a place which was beyond juris¬ 
diction of that Court, 

Held, that the order was tantamount to rejec¬ 
tion of the plaint so far as that person was con¬ 
cerned and was therefore appealable, 

Held, further, that even if an appeal was not 
competent, a revision would be competent as the 
proceedings terminated so far as that person was 
concerned and therefore there was a case decided 
within the meaning of S. 115, C. P. Code. ( Bhide , 
J.) Punjab Co-operative Bank, Ltd. v. Lala 
Tshar Das. 175 l.C. 153=10 R.L. 695=40 P.L. 
R. 134=A.I.R. 1937 Lah. 800. 

- O. 7, Rr. 11 and 13— Applicability — Suit 
for declaration — Decree — Appeal—Remand for 
amendment—Amendment allowed—Direction for 
valuation of property and for payment of deficit' 
Court-fee — Non-compliance — Application for 
withdrazual of suit with liberty — Rejection — Sub¬ 
sequent dismissal of suit for default — Propriety — 
Fresh suit—If barred—O. 2, R.2; O. 9, R. 9, and ' 

O. 23, R. 1 (3)—Res judicata. 

A suit for a declaration of title having been 
decreed by the trial Court, the defendant prefer¬ 
red an appeal. The appellate Court, holding that 
the suit as framed was not maintainable for want 
of a prayer for possession, allowed the appeal and- 
remanded the suit for fresh trial after amend¬ 
ment of the plaint. The amendment was allowed 
by the trial Court on remand and the plaintiff was 
directed to give the proper value of the property 
within a week and to put in the deficit Court-fee. 
The plaintiff did not do this, but applied instead) 
to withdraw the suit with liberty to bring a fresh.- 
suit on the same cause of action. That was re¬ 
fused. The plaintiff having taken no further 
steps the suit was dismissed for default with 
costs to the defendants including costs of the 
appellate Court. Plaintiff thereafter brought a. 
fresh suit on the same cause of action. It was 
pleaded that it was barred. 

Held, that the order dismissing the suit for 
default must be regarded as a rejection of the 
plaint under O. 7, R. 11, C. P. Code, though the 
Court acted improperly in making an order of 
dismissal of the suit; O. 7, R. 13 gave the plaintiff 
the right to institute a fresh suit on the same 
cause of action and therefore the suit was not 
barred under O. 2, R.2; O. 9, R. 9 or O. 23, R. 1 
(3). There was also no scope for the application; 
of the doctrine of res judicata, even with regard 
to the findings of the appellate Court in the prior 
litigation. ( R.C. Mitter, J,j Kiranchandra 

Pramanik v. Purna Chandra Pramanik. 40 C. 
W.N. 1390. 

--O. 7, R. ll —Application under—Scope of 

enquiry. 

In deciding an application under O. 7, R. 11, C. 

P. Code, the Court is not entitled to go outside 
the pleading. (McNair, J.) Mayadas Bhagat v 
Commercial Union Assurance Co., Ltd. 169 L 
C. 788=10 R.C. 49=I.L.R. (1937) 1 Cal. 541= 

41 C.W N. 193. 

—; O. 7, R. 11— Duty of Court — Appeal—De^ 

ficiency in court-fee—Proper procedure—Dismiss 
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sal without proper order directing appellant to 
pay deficient court-fee. 

If an appeal presented in time is insufficiently 
stamped or is otherwise defective, it can only be 
dismissed aftt-r the Court has fixed a day by 
which the deficiency must be made up or the 
defect remedied, under penalty of the appeal 
being dismissed. It is essential that a formal 
order should issue from the Court informing the 
appellant of the date fixed for payment of the 
deficiency in stamps or for remedying the defect. 
If he fails to comply with that order, the appeal 
is dismissed for such failure to comply with the 
order of the Court. There is no question of 
limitation in such a case. The best course for 
the Court is to wait till the expiry of the period 
fixed, and then issue a formal order of rejection 
or dismissal in case of failure of the appellant to 
comply with the order directing him to pay the 
deficient court-fee or to remedy the defect. 
(Darling, S.M. and Bomford, J.M.) Chandika 
v. Nazir Hasankhan. 1938 R.D. 179=1938 A 
W.R. (B.R.) 112. 

O. 7, R. 11, and S. 107 (2)— Insufficiently 
stamped memorandum of appeal-—Procedure to be 
followed Granting of time to make good defi¬ 
ciency — Necessity. 

According to O. 7, R. 11. C. P. Code, where a 
plaintiff has properly valued the relief, he must 
be given an opportunity to make good the defi¬ 
ciency in the court-fee before his plaint is 
rejected, and the same rule applies to a memo- 
randum of appeal by reason of the effect of 
S. 107 (2), C. P. Code. (Wort and Agarwala, JJ.) 
P RASAD SaHU V. SURENDRAPAT TEWARI 
976=5 B R 160=11 R.P. 318=1939 P 
W N. 166=20 Pat.L.T. 79=A.I.R. 1939 Pat. 
137. 

' 7 * R> ** Power of Court under—Plaint 

insufficiently stamped—Return for payment of 
proper court-fee within fixed time—Request for 
further time granted—Payment within such time 
Sufficiency; .Suit when deemed to be instituted 
—Date of original presentation or date of pay¬ 
ment of full court-fee. See C. P. Code, S. 149 
AND o. 7, R. 11. 1938 M.W.N. 257. 

c 7 t9,' ^A y an( * *49—Relative scope of. 
See C. P. Code. S. 149 and O. 7, R. 11. 1940 O A. 
699. 

7 0.7, R. 11—Scope—If controls Court- 

Pees Act, S. 7 (tv) (c) and (d). See Court- 
tees Act (as amended in Bombay), S. 7 (iv) (c) 
AND (dh A.I.R. 1937 Sind 241. 

O. 7, R. 11 —Scope—If controls S. 7 ( iv)(f ) 
Court-Tees Act—Suit for accounts of partnership 
—Tma! decree—Appeal—Valuation — Right of 

appellant^ Power of Court to revise valuation 
and levy additional Court-fee. See Court-Fees 

ACT ' S A 7 < tv X ( 0: 3 i S L R • 37. 

~~c 7x V 7, , R ' —Mandatory character 

of—If absolute—Power of Court to amend plaint 
in case of non-compliance—0. 6, R. 17—If to he 
read along with 0.7, R. U. 1 

O. 7, R. ll, C. P. Code, no doubt uses the words 
‘ shall reject" which are mandatory words. Bui 
prima facie the rule is mandatory only rebus sic 
stantibus, that is to say, when the Court has to 
deal simply with the position referred to in the 
rule and would not preclude an amendment of 
the plaint which under O. 6, R. 17, C. P. Code 
may be made at any stage of the proceedings! 

Q. D.- 94 
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The two rules, O. 6, R. 17 and O. 7, R. 11, should 
be read together. ( Broomfield and Macklin, JJ.) 
Mahant Narsidasji v. Bai Jamna. 185 I.C. 
44 = 41 Bom.L.R. 787=A.I.R. 1939 Bom. 354. 

-O. 7, R. 11— Scope — Rejection of plaint 

after remand by appellate Court —Power of 
Court. 

A plaint can be rejected at any stage of the suit 
even after its registration. The fact that the suit 
is registered, heard by the trial Court, and by the 
appellate Court and remanded is of no moment; 
a plaint not correctly valued or stamped can be 
rejected under O. 7,R. 11, at any stage of the suit; 
and the provisions of O. 7, R. 11 are mandatory. 
(R.C. Mitter, J.) Kiran Chandra Pramanik v. 
Purna Chandra Pramanik. 40 C.W.N. 1390 

-O. 7, R. 11 (a)— Rejection of plaint in part 

— Legality — Revision. 

Where in a suit for money including interest, 
the Court framed issues and appended a note to 
one of them to the effect that the plaint did not 
show cause of action regarding the claim for in¬ 
terest and rejected the plaint to that extent, 

Held, there is no provision in the C. P. Code 
for rejection of the plaint in part and note recor¬ 
ded by the trial Court did not therefore amount 
to rejection of plaint as contemplated by C. P. 
Code. The note therefore did not give a right of 
appeal-. It no appeal lay, a revision would be the 
only remedy open to aggrieved party. 

Held, further, that in recording the note the 
Court must be held to have acted in the exercise 
of its jurisdiction illegally and with material irre¬ 
gularity, that the note decided the claim so far as 
interest was concerned and this note therefore 
came within the meaning of words ‘case decided' 
as contemplated by S I 15 of the Code. The 
order in the note therefore could be attacked in 
revisiort. (Jai Lai and Abdul Rashid, JJ.) 
Magsud Ahmad v. Mathra Datt & Co 167 1. 
C. 376=9 R.L. 487=39 P.L.R. 299=A.I.R 1936 
Lah. 1021. 

— -O. 7, R. 11 (b)—Scope—If controls S. 7 

(ii'), Court-Fees Act. See Court-Fees Act, S. 7 
(iv). A.I.R. 1936 Sind 25. 

--—O. 7, R. 11 (c)— Applicability — Appeal in¬ 
sufficiently stamped — Procedure—Duty of Court 
—5 "ummary rejection — Propriety. 

Where memorandum of appeal is insufficiently 
stamped, the Court should call upon the appellant 
to make good the deficiency within a stated 
period, as provided by O. 7, R. 11 (c), C. P. Code, 
which is applicable to appeals by reason of S. 107, 
C. P. Code. An order summarily rejecting the 
memorandum of appeal without giving the appel¬ 
lant an opportunity either to explain or make good 
the deficiency is erroneous in law and unsustain¬ 
able. (Harries, C.J. and Rowland, J.) Ramgati 
Singh v Shitab Singh. 180 I.C. 791=11 R.P- 
539=20 Pat.L.T. 426=5 B.R. 488=A.I R. 193£ 
Pat. 432. 

— --O. 7, R. 11 (c)—Applicability—Pauper 

suit—Dismissal—Appeal by plaintiff paying lull 
Court-fee—Order by appellate Court for payment 
of Court-fee on plaint—Competency—Non-com¬ 
pliance—"Rejection" of appeal—If warranted. 
•See C. P. Code, S. 2 (2). 1937 A.W.R. 113= 
A.I.R. 1937 All. 280. 

— -O. 7,R. ll (c )—Applicability to appeals. 

The weight of authority is decidedly against 

the applicability of the provisions of O. 7, R. 11 
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(c) to appeals. 27 M.L.J. 677; 61 Cal. 663; 1 Lah. 
234; 3 Pat.LJ. 74; 50 All. 980, Ref. to. ( Varoda- 
chariar and Pandrang Row, JJ.) Sitharamayya 
Ramayya. 177 I.C. 453=11 R.M. 341=1938 
M.W.N. 71=47 L.W. 2U=A.I.R. 1938 Mad. 

316=(1938) 1 M.L.J. 514. . „ . . 

-O. 7. R. 11 (c) -Construction—Rejection 

of plaint—Conditions to be satisfied before Duty 
of Court to grant time to pay deficiency in 
Court-fee. See C. P. Code S. 149 and 0.7, 
R. 11. 18 Pat. L.T. 665=A.I.R. 1937 Pat. 550 
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’ - Q J f r. 11 (c)— Dismissal under—When 
justified—Appeal insufficiently stamped and pre¬ 
sented in time—Duty of Court—Dismissal without 
order requiring payment of deficiency within fixed 
period—Legality. 

Before a suit or an appeal can be rejected for 
insufficiency in court-fee under O. 7, R. 11 (c), C. 
P. Code, the law requires that there shall be a 
definite order of the Court, fixing a day for pay¬ 
ment of the deficiency and non-compliance with 
such order. The dismissal of the suit or appeal 
for non-payment of the necessary court-fee be¬ 
fore the expiry of the period of limitation is not 
warranted. If the suit or appeal is filed in time, 
it is open to the Court to give time to the party 
for paying the necessary court-fee even in instal¬ 
ments. The fact that the counsel for the plaintiff 
or appellant promises to pay the deficiency within 
a period does not take the place of the order of 
the Court which is prescribed by law. Dismissal 
under R. 11 (c) of 0.7, C. P. Code, should be 
regarded in the light of a punishment for con¬ 
tempt of Court for failure to comply with the 
orders of the Court for payment of the diffi- 
ciency in stamp. ( Darling , S.M. and Bomford, 
J.M.) Janardan Chaube v. Kantika Tewari. 
1938 R.D. 235=1938 A.WR. (B.R.) 89. 

-O. 7, R. 11 (c)—Expiry of time fixed under 

—Extension—Powers of Court. See C- P. Code, 
S. 148. 40 C.W.N. 747=A.I.R. 1936 Cal. 321. 

-O. 7, R. 11 (c)— Insufficiency of stamp — 

Duty of Court—Making up of deficiency—Effect 
—Application for making good deficiency — Neces- 
sity. 

Linder O. 7, R. 11, C- P. Code, when a plaint is 
presented insufficiently stamped the Court is 
bound to give plaintiff time to make good the 
deficiency; arid under S. 149, C. P. Code, the defi¬ 
cient stamp when paid within the period allowed, 
must be taken to have been paid at the time of the 
original presentation of the plaint. No applica¬ 
tion is required to be made under O 7, R. 11. 
(Weston.) Mahadeo ~j. Ram Pratab. 1938 A.M. 
L.J. 60. 

-O. 7, R. 11 (c)— Plaint insufficiently stamp¬ 
ed — Plaintiff not acting bona fide— Plaint , if can 
be rejected. 

Under the provisions of O. 7, R. 11, C. P. Code, 
when a plaint is insufficiently stamped, the Court 
is bound to ask the plaintiff to make up the court- 
fee within a period to be fixed by it and the plaint 
could only be rejected if the deficieny in the 
court-fee is not made up within the period. It is 
immaterial that the action of the plaintiff in ins¬ 
tituting a plaint on a deficient court-fee is not 
bona fide, and the worst th it the Court can do is 
to ask the plaintiff to make up the court-fee on 
the very day on which the plaint is presented. 

( Bhide, J.) Jagat Ram v. Kharati Ram. 171 


, „ 7 v R - (c)— Rejection of plaint—Duty 

of Lourt—-Insufficiently stamped memorandum of 
appeal Granting of time to make up deficit — 
Considerations. 

Before rejecting a plaint under O. 7, R. 11 (c), 

it is the duty of the Court to require the plaintiff 
to make good the deficiency in stamp within a 
time to be fixed. Where a memorandum of 
appeal is insufficiently stamped, either because 
there is a doubt as to the court-fee payable or 
that it could not be ascertained before the receipt 
of the records, and an honest attempt had been 
made by the appellant to comply with the require¬ 
ments of law, the memorandum of appeal may be 
received and time granted to make up the defi¬ 
ciency that may be found to be due. ( Dhavle and 
Agarwala, JJ.) Ram Sawari Kuer v. Dulhin 
Motiraj Kuer. 17 Pat. 687=178 I.C. 150=5 B. 
R r 59=11 R.P. 220=19 Pat.L.T. 885=1939 P. 
W.N. 162=A.I R. 1939 Pat. 83. 

-O. 7, R. 11 (c)— Scope and effect of — 

Plaint insufficiently stamped—Duty of Court — 
Rejection of plaint—Order of—When to be made. 

Where a plaint is insufficiently stamped, the 
Court is bound under O. 7, R. 11, C. P. Code, to 
give the plaintiff time to make up the deficit; 
only when he fails to comply with the order, the 
Court can reject the plaint. That the plaint is 
presented on the last day of limitation makes no 
difference at all. Whether the payment of in¬ 
sufficient court-fee has been by design or due to 
inadvertence, the Court is bound by the manda¬ 
tory terms of it to give effect to the provision of 
law. (V enkatasubba Rao, J.) Venkanna v. 
Atchutaramanna. 182 I.C. 953=12 R.M. 195 
= 1938 M.W.N. 259=47 L.W. 492=A.I.R. 1938 
Mad. 542=(1938) 1 M.L.J. 610. 

---O. 7, R. 11 (c) and S. 148— Suit registered 

in the ordinary ivay—Extension of time twice — 
Application for further extension pending consi¬ 
deration—Plaintiff filing an application to continue 
the suit of a pauper—If maintainable—Power to 
grant time under S. 148. 

A suit was registered as an ordinary suit and 
court-fee was paid on the valuation of the part 
by the plaintiff on the plaint. On objection being 
taken by the defendant the Court assessed the 
value of the suit at a higher figure and directed 
the plaintiff to pay in the deficit court-fee within 
one month. This time was extended twice. On 
the last day fixed for payment, the plaintiff ap¬ 
plied for further time. On the day when the 
application was put up for orders, the plaintiff 
applied for permission to continue the suit as a 
pauper. The Court rejected both the applica¬ 
tions and also the plaint. 

Held, that even where the suit had already 
been registered as an ordinary suit, the applica¬ 
tion to continue it in forma pauperis could be 
entertained. In view of S 148 of the Code the 
time granted by the Court can be enlarged from 
time to time and the Court is also empowered to 
extend any time fixed by it even after the expiry 
of the period originally fixed. As the applica¬ 
tion for further time was pending consideration 
at the time when the application to continue the 
suit in forma pauperis was made and as the Court 
could, if it so wished, grant further time, 0.7, R. 

11 ( c ) cannot be said to have operated ipso facto * 
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The mandatory provision of O. 7, R. 11 is in¬ 
tended for cases when no other complications 
intervene and the Court has a sufficient in¬ 
herent power to depart from the normal pro¬ 
cedure to suit the exigencies of the situation. 
An application to continue the suit as pauper can 
be entertained within one of the periods allowed 
for payment of deficit court-fee or even beyond 
it but before the plaint is rejected or before 
circumstances have arisen under which it is 
bouni to be rejected. ( Mukherji and S.K. Ghose, 
JJ.) Hafiz Mahomed Fateh Nasib v. Sara- 
dindu Mukherjee 66 C.L.J. 78=162 I.C. 689 
=8 R.C. 643=40 C.W.N. 747=A.I.R. 1936 
Cal. 221. 

-O. 7, R. 11 (d)—Applicability—Non-com¬ 
pliance with requirements of S. 80, C P. Code. 
See C. P. Code, S. 8'). 18 Pat.L.T 921. 

-O. 7, R. 13—Rejection under—Restoration 

—Power under S. 151. See C. P. Code, S. 151 
and O. 7, R. 13— Restoration. 1939 A.W.R. 
(H.C.) 325. 

-O. 7, Rr. 14 and 18— Failure to produce 

Khatta with plaint — Effect — 0. 23, R. 1. 

In a suit on a loan the failure of the plaintiff 
to produce the Khatta along with his plaint may 
entail the penalty prescribed under R. 18 of O. 7 
but, it is not a ‘formal defect’ in the suit in res¬ 
pect of which, the Court should order a with¬ 
drawal of the suit with liberty to file fresh suit. 
( E. Weston ) Misri Lal v. Patasi. 1937 A.M. 
L.J. 75. 

-O 7, R. 14 (2) and O. 11, Rr. 15 and 18 

(2)— List of documents relevant as evidence—If 
pleadings—Right of inspection of such documents 
—Procedure to be followed. 

Though a defendant can insist on inspection of 
documents forming part of the pleadings, before 
he files his written statement, he cannot except in 
special cases insist upon inspection with refer¬ 
ence to documents referred to in O. 7, R 14 (2). 
They do not form part of the pleadings and 
defendant has not to plead to them any more 
than he has to plead to any other evidence in 
support of the plaintiff’s case. It is therefore 
entirely unnecessary as a general rule to see these 
documents before he files his own statement. It 
may in certain circumstances be necessary, but 
then the procedure laid down in O. 11, R. 18 (2) 
must be observed. But whether the appplication 
is made under O. 11, R. 15 or O. H, R. 18 (2), he 
must act promptly and delay in itself may be a 
ground for refusing to grant time for filing 
written statement until after inspection has been 
made. (Bose, J .) The Nagpur Glass Works 
Co., Ltd. v. Shru Onama Glass Works Co., Ltd. 
I.L.R. (1940) Nag. 331. 

-O. 7, R. 14 (2) —List filed under—Right to 

inspect—Limits. See C. P. Code, O. 11, kr. 15 
and 16. A.I.R. 1938 Nag. 239. 

-O. 7, Rr. 14 (2) and 18— Production of 

documents not included in list—Adverse infer¬ 
ence. 

In a suit on a promissory note for cash consi¬ 
deration, the defendant denied the receipt of 
■consideration and therefore the plaintiff, in 
answer, produced before recording of evidence 
bonds not included in the list of documents filed 
with the plaint. 

Held, that in these circumstances no inference 
could be drawn against the plaintiff from the 


*494 

C. P. CODE (1908), O. 8, R. 5. 

non-production of the bonds with the plaint or the 
omission from the list of the documents on which 
the plaintiff intended to rely, which list had aho 
been filed with the plaint. (Tek ('hand, J.) 
Sandhura Singh v. Kehr Singh. 169 I.C. 228 
=9 R.L. 725=39 P.L.R. 396=A.I.R. 1936 Lah. 
1016. 

-O. 7, R. 18 (1) and (2)— Document not 

Produced under R. 14— Whether can be used to 
• contradict defendant in cross-examination — Evi¬ 
dence Act, S. 145. 

The penalty to the non-production of a docu¬ 
ment under O. 7, R. 14, C. P. Code, is contained 
1 in R. 18 (l),and sub-R. (2) is an exception to 
I sub-R. (1). When the defendant is giving evi¬ 
dence, it is open to the plaintiff to tender in cross- 
examination a previous statement in writing by 
the defendant to contradict him under S. 145 of 
the Evidence Act, even though the document 
comes under O. 7, R. 14 (2), C P. Code, and 
ought to have been presented with the plaint. 
(Bennet, J.) Lakhpat Pathak v. Ghiran 
Pathaic. 167 I.C. 46=9 R.A. 477 = 1937 A L.R. 
126=1936 A.L.J. 1195=1936 A.W.R. 983=A.I. 
R. 1937 All. 55. 

-O. 7, R. 18— Scope—Pozvcrs of Court 

under—Document not forming basis or founda¬ 
tion of suit—If can be produced. 

The only ground contemplated by R. 18 of O. 
7, C. P. Code, for allowing a document which has 
not been produced in accordance with R. 14 to be 
produced at a laler stage is that it may be used as 
evidence. The rule does not allow a plaintiff to 
put forward as creating rights a document on 
which he has not in terms sued. ( Cornish, J.) 
Narayanamurti v. Suryanarayana. 168 I.C. 
98=1936 M.W.N. 1210=9 R.M. 527=44 L.W. 
840=A I.R. 1937 Mad 122. 

-O. 8, R. 2—Question of limitation—Raising 

of—When duty of Court and of defendant. Sec 
Limitation Act, S. 3 and C. P. Code, O. 8, R. 2. 
1940 Rang.L.R. 273. 

—--O. 8, R. 2 —Scope—Plea that suit not main¬ 

tainable as not having been brought as a repre¬ 
sentative suit—Omission to raise in written state¬ 
ment—If can be raised in appeal. 

A plea by the defendant that a suit is not 
maintainable on the ground that it should be 
brought by the plaintiff in a representative capa¬ 
city, must be pleaded in the written statement 
under 0.8, R. 2, C. P. Code- When it is not so 
pleaded, it ought not to be allowed to be raised in 
appeal. ( Beaumont, C. J.) Guljarkhan v. 
Husenkhan. 172 I.C. 165=10 R.B. 253 (1) = 
39 Bom.L.R 917=A.I.R. 1937 Bom. 476. 

-O. 8, Rr. 3 and 5 —Plaint allegations as to 

terms of lease—Absence of specific denial—Lease 
inadmissible in evidence — Effect. 

Where a lessor of a house sued the lessee for 
damages for breach of the lease agreement which 
was reduced to writing, but which though com¬ 
pulsorily registrable was not registered and his 
allegations in the plaint as to the terms of the 
lease were not specifically denied as required by 
C. P. Code, O. 8. Rr. 3 and 5, the effect is that 
the suit could be decreed as on an admission. 
(Yorke, J.) Mrs. J. H. Mathews v. Mirza 
Ismail Beg. 1938 O.A. 785=1938 O.W.N. 1080. 

--O. 8, R. S—Applicability and scope — Defen¬ 
dant failing to plead — Effect—If bound by all 
allegations in plaint. 
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A defendant who does not put in any defence is 
bound by all the allegations in the plaint; under 
O. 8, R. 5, C. P. Code, every allegation of fact in 
a plaint must be taken as admitted unless denied 
or stated to be not admitted in the pleading of 
the defendant The rule is not confined to a case 
where a pleading has been put in by the defen¬ 
dant, it equally applies to a case in which the 
defendant puts in no pleading. ( Beaumont, C.J. 
and Rananekar, J.) Shriram Surajmal v. Shri- 
RAM. 60 Bom. 788=164 I.C. 189 (1)=9 R B. 
64=38 Bom.L.R. 577=A.I R. 1936 Bom. 285. 
-O. 8, R. 5— Denial by necessary implica¬ 
tion—Inconsistent statements. 

There is not a denial by 'necessary implication 
of the statements in the plaint when the language 
which can be looked to to find that, denial is a 
statement which is in itself so inconsistent as not 
to be capable of admitting or denying anything. 
( Roberts , C.J . and Dunkley. J.) S. K. Mitra, 
Higher Grade Pleader, In re. A.I.R. 1940 

Rang ‘ 0 g ( R, 5— Non-admissions—When admis¬ 


sions. . . . 

The principle that non-admissions in certain 

cases are equivalent to admissions does not apply 
to a case where the averments in the plaint to 
which the principle is sought to be applied are 
vague and inconclusive. {Davis, J.C. and Mehta, 
A JC) Haji Shakoor v. Volkart Bros. 9 R. 
S. 233=30 S.L.R. 345 = 168 I.C. 330=A.I.R. 
1937 Sind 11. 

-O. 8, R. 6 —Accounts of same person in 

different names — Set-off—If can be claimed. 

If the accounts are of one and the same person, 
the mere fact of the accounts being separate or 
in different names would not attract the provi¬ 
sions of O 8, K. 6, C. P. Code, and a set-off can 
be claimed. ( Dalip Singh, J.) Firm Kalla Ram 
Daulat Ram v. Jaswant Kai. 189 I.C. 464=42 
P.L.R, 201=A I.R. 1940 Lah. 290. 

--O. 8. R. 6— Applicability — Legal and equi¬ 
table set-off—Suit for ejectment and rent—Claim 
to value of improvements effected by defendant — 
Allegation of right to remain in possession until 
payment of costs of improvements—Nature of 
set off — Court-fee—If payable. 

For a legal set-off under O. 8, R. 6, C. P. Code, 
the money claimed by the defendant must be 
legally recoverable from the plaintiff, in other i 
words it must be money for which the defendant 
could sue the plaintiff. But where the defendant 
sets up a right to remain in possession of plain¬ 
tiff's property until the costs of improvements 
effected by him are paid, and claims such amount 
in an action for ejectment and rent the claim is 
not a legal set-off, but only an equitable set-off 
which does not fall under O. 8, R. 6. and for 
which no Court-fee is payable. {Norman.) 
Solemon D'Rozario v. James Rozario. 1936 A. 
M.L.J 60. 

-0.8, R. 6— Applicability—Suit on mort¬ 
gage—Claim by mortgagor defendant to abate¬ 
ment of mortgage consideration —Set-off or 
counter-claim — Permissibility—Remedy of mort¬ 
gagor. . , 

A claim by the mortgagor, in the mortgagee s 
suit on the mortgage, to have some sort of abate¬ 
ment of the consideration of the mortgage—the 
mortgagee not seeking to set aside the contract 
of mortgage—is in the nature of an unliquidated 


C. P. CODE (1908). 0.8, R. 6. 

claim, and set off of such a claim is not permis¬ 
sible under 0.8, R. 6, C. P. Code. The mort- 
gagor s right, if any, must be the subject-matter 
of a separate litigation, and no counter-claim can 
be brought. {Wort, A.C.J. and Manohar Lall, J.) 
P*? 1 ^haima v. Bank op Bihar, Ltd. 178 I C 
383=11 R P. 258=1938 P.W.N. 603=19 Pat L*. 

T * 585 ,T ^ 1938 Pat 484 * 

" —O. 8, R. 6—Applicability to insolvency or 

liquidation proceedings. See Provincial Insol¬ 
vency Act, S. 46. 1939 M.W.N. 1231. 

be fulfilled ^ ^ Claim for set-off—Conditions to 

According to O. 8, R. 6, C. P. Code, before a 
set-o it can be claimed, it must be presented in a 
written statement which shall have the same 
effect as a plaint, and it must be shown that it is 
an ascertained’ sum of money legally recoverable 
by the defendant from the plaintiff, and that both 

parties fill the same character as they fill in the 

plaintiffs suit. A claim for commission over - 
reduction of losses, stated approximately, was 
fi^Jd to be not an ‘ascertained sum’ of money. 
{Gruer, J.) Girdhrilal v. Surajmal. 1940 N. 
L.J. 176=A^I.R. 1940 Nag. 177. 

-O. 8, R. 6— Equitable set-off — Claim arising 
out of same contract — Court-fee, if necessary. 

In a suit when the defendant claims an equita¬ 
ble set-off by claiming damages arising out of the 
same contract on which the plaintiff bases his 
c ^ a j m > n° Se parate court-fee is necessary. {Bhide 
and Din Mohammad, JJ.) Basheshar Nath: 
Khanna & Sons v. Grindlay & Co., Ltd. 171 
649=39 P.L.R. 345=10 R L. 220=A.I.R. 
1937 Lah. 73. 

-O. 8, R. 6 —Equitable set-off — Court-fee. 

\Vhen there are different demands arising out 
of the same transaction or so connected in their 
nature and circumstances that they can be looked 
upon as part of one transaction, there arises an 
equitable set-off on which no Court-fees are 
payable. {Norman.) Apaji v. Noor Mohamad. 
1936 A.M.L.J. 10. 

-O. 8, R. 6 —Equitable set-off—Discretion of 

Court. 

Equitable set-off cannot be claimed as of right 
and the Court has a discretion to refuse to allow 
it. If a protracted enquiry is necessary for 
determination of the sum due, it may be a ground 
for refusing it. {Gruer, J.) Girdharilal v. 
Surajmal. 1940 N.L.J. 176=A.I.R. 1940 Nag. 
177. 

-O. 8, R. 6—Equitable set-off—Time barred 

debt—Right to set-off—Suit for partition of 
joint estate—Debt due to one co-sharer barred by 
limitation—Right to set-off against shares of 
inheritance of others. See Hindu Law — Daya- 
bhaga— Partition. 62 C.L.J. 430=40 C.W.N. 
75. 

-O. 8, R 6 —Plea of set-off — Claim, if 

should be within limitation. 

In order that a set-off might be pleaded, it 
would have to be within the period of limitation 
at the time the action of the plaintiff is brought^ 

( Wort.Ag.C. J.) Budhu v. Sital Singh. 5 
B.R. 202=11 R.P. 331=179 I.C. 172=A.I.R. 
1939 Pat. 142 

—-—O. 8, R. 6— Right of set-off—Parties not 
filling same character. 

In a suit for recovery of money against the 
defendants as the reversioners of one A , the de- 
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fendants are not entitled to claim set-off for the 
amount of a decree to which they had become 
•entitled not merely as the reversioners of A but 
also as heirs of a third person who has nothing 
to do with the plaintiff's suit, as they do not fill 
the same character in the two suits. ( Henderson . 
J.) Surendra Nath v . Krishna Chandra. 44 
C.W.N. 924. 

-Q. 8, R. 6— Scope—If exhaustive — Equita¬ 
ble set-off—Conditions of — Ascertained sum—If 
can be subject of equitable set-off. 

It is not the law that a claim to set-off a defi¬ 
nite sum of money can only be put forward under 

R. 6 of O. 8, C. P. Code. Nor is it the case that 
an equitable set-off can only be urged when the 
claim is to an unascertained amount. The claim 
by way of equitable set-off can be urged when the 
claim of the defendant is to an ascertained 
amount also. But a claim for equitable set-off 
will not, however, arise simply because there are 
cross-demands ; there must be some connection 
between them which will make it inequitable to 
drive the defendant to a separate suit. The two 
claims must arise out of the same transaction, 
and there must be knowledge on both sides of an 
existing debt due to one party and a credit by the 
other party, founded on and trusting to such debt 
as a means of discharging il. ( R. C. Mitter, J.) 
Hari Ananda Shaha v. Muhammad Esahak 
Mia. 40 C.W.N. 751. 

-O. 8, R. 6— Scope—Landlord taking ad¬ 
vances and buying goods from tenant — Under¬ 
standing to set-off dues against rent—Rent suit by 
landlord—Tenant not claiming set-off, but filing 
cross-suit—Cross, suit, if barred—C. P. Code, 

S. 11. 

Plaintiff, a shopkeeper and a tenant of the 
defendant, from time to time advanced moneys 
and sold goods to the defendants, on the under¬ 
standing that the amounts due to him from the 
defendant in respect of these transactions should 
be set-orf against the rent payable to the defen¬ 
dant as they fell due. In spite of this arrange¬ 
ment, defendant sued the plaintiff for arrears of 
rent. The plaintiff while he mentioned these 
advances in his written statement in that suit, did 
mot claim a set-off under O. 8, R. 1, C. P. Code, 
but instituted a cross suit against the defendant 
for the amounts due to him. Both the suits went 
side by side and both were decreed. Defendant 
appealed against the decree in the plaintiff’s suit 
on the ground that the plaintiff not having claim¬ 
ed a set-off in his (defendant’s) suit, as he might 
and ought to have done, was precluded from 
claiming the amounts in a separate suit. 

Held, that though the plaintiff could have 
claimed a set-pff under O. 8, R. 6, C. P. Code, in 

his filing a cross-suit was 
mot illegal since the two claims were not essenti¬ 
ally of the same nature and he was not obliged, 
on pain of losing his advances, to claim a set-off 
in the rent suit. {James, J.) Baidyanath Dutta 
v. Kanhai Lal Marwari. 179 I.C. 828=5 B R 

296=11 R.P. 412=A I.R. 1939 Pat. 264 

O. 8, R. 6— Scope — Set-off falling under — 
Claim barred by limitation—If can be made sub¬ 
ject of equitable set-off. 

An equitable set-off can be pleaded only in res¬ 
pect of an unascertained sum, and there is no 
:ground for extending the meaning of equitable 
set-off to a claim for ascertained sums. Even 
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assuming that a defendant may claim an ascer¬ 
tained sum by way of equitable set-off, such a 
set-off should not be allowed where the claim i s 
barred by limitation. ( Pollock, J.) Haroovind 
v. Shri Kkishnadas I.L.R. (1937) Nag 481 = 
170 I.C. 1004=10 RN. 92=AI.R. 1936 Nae 
290. 

--—O. 8, R. 6 — Set-off—Ascertained sum — 

Claim in respect of boarding and lodging. 

A claim for a sum in respect of the boarding and 
lodging of another, when no fixed amount either 
monthly or for any period, had been agreed upon 
between the parties, cannot be called one, in res¬ 
pect of an ‘ascertained sum’ and so cannot be 
claimed to be set-off. (Davies.) Chamlli v. 
Chhiter Mal. 1939 AMLJ. 159. 

— - -O. 8, R. 6 — Set-off—Barred by time — Main- 

tainability—Coiiditions of. 

Where the set-off claimed is not legally re¬ 
coverable b.ing time-barred and the parties do 
not fill the same characters in respect of the set¬ 
off as they do in respect of the suit set-off cannot 
be granted. 32 Cal. 576, Ref.; 5 Cal. 333 and A.I. 
R. 1934 All. 427, Foil. (Middleton. J. C. and 
Almond, A J.C.) Alliance Bank of Simla, Ltd. 
v. Ferozf. Shah. 160 I.C. 908=8 R. Pesh. 135= 
A.I.R. 1936 Pesh. 57. 

-O. 8. R. 6— Set-off—Barred claim—If can 

be pleaded. 

Set-off is a creature of statute and is governed 
by O. 8, R. 6, C. P. Code, although the latter part 
of the rule indicates that there may be a set-off 
other than that provided by the rule. Under this 
rule, a claim barred by the law of limitation can¬ 
not be pleaded by the defendant by way of set off. 
The fact that the transactions which were the 
subject-matter of the claim and of the set-off 
were with regard to the same estate is immaterial. 
(IVort, J.) Uma Prasad Singh v. Shiva Kant 
Prasad Singh. 5 B.R 705=181 I C. 1006=11 
R.P. 651=A.I.R. 1939 Pat. 567. 

—7—O* 8, R. 6 — Set-off—Nature of—Counter¬ 
claim -— Distinction — “Legally recoverable'’ 

Meaning of. 

A set-off is either legal or equitable. O. 8, R. 6 
is restricted to legal set-off. Equitable set-off is 
allowed if the demands arise out of the same 
transaction or are so connected that they can be 
looked upon as part of the same transaction and 
when the amount is unascertained. O. 20, R. 19 
(3) recognises equitable set off. A set-off may be 
purely defensive, that is, it may amount to an 
adjustment or satisfaction of the plaintiff's claim 
or it may be a counter-claim under which the de¬ 
fendant claims a decree for the surplus amount 
due to him. In a defensive set-off, the set off 
claimed must be recoverable at the date of the 
plaintiff s suit. In a counter-claim the sum 
claimed by the defendant should be legally re¬ 
coverable at the date when he makes the claim, 
t.e., at the date when he files the written state¬ 
ment. The words “legally recoverable” in O. 8, 
R. 6, mean legally recoverable at the date of the 
institution of the suit in one case and mean 
legally recoverable at the date when the counter¬ 
claim is made in the other case. Although in 
O. 8, R. 6 and O. 20, R. 19, there is no clear dis¬ 
tinction between a mere set-off, i.e., a defensive 
set-off and a counter-claim, a distinction has been 
made in Indian Courts in accordance with the law 
of England, as it is based on a sound principle. 
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(Nasirn Ali and Henderson, JJ.) Jitendra Nath 
Roy v. Jnanada Kanta Das Gupta. 167 I.C. 
265=9 R.C. 672=A.I.R. 1936 Cal. 277. 

--O. 8, R. 6 and Court-Fees Act, Sch. I, 

Art. I—Set-off—Payment of court-fee—Neces- 
sity—A mount. 

It is clear from Art. I- of Sch. 1 of the Court- 
Fees Act that fees must be paid on a set-off, and 
it must be paid on the full amount of the set-off 
and not only on the amount claimed in excess of 
that claimed by the plaintiff court-fees should be 
naid also on an equitable set-off. (Gruer, /.) 
gTrdhaRilal *. Surajmal. 1940 N.L.J. 176= 
A I R 1940 Nag. 177. 

' - Q 8, R. 6— Set-off and counter-claim— 
Suit for money due in partnership business— 
Defendant pleading discharge and payment of 
loan to plaintiff and claiming same—If set-off or 

counter-claim. 

In a suit for recovery of amount due to the 
plaintiff in a partnership business between him 
and the defendant, the defendant pleaded that the 
amount already due to the plaintiff was paid off 
by him and that on the date of such payment he 
advanced a further loan to the plaintiff and that 
it was due from the plaintiff instead. 

Held, thnt the claim was a counter-claim and 
not a set-off as the allegation of loan was put for¬ 
ward not as a ground of defence but as a ground 
of attack and the claim having been made more 
than three years from the date of such loan, was 
tarred bv time. ( Pollock , /.) Sundermal v. 
Ganesh Narayan. 171 I.C. 502=10 R.N. 120= 
A.I.R. 1937 Nag. 210 

__-O. 8, R. 6 (2)—Decree for costs—Execu¬ 
tion-Costs taxed and paid into Court—Applica¬ 
tion by solicitor for lien—Claim of set-off by 
opposite party for costs due under another 
H^rree—Maintainability. See Solicitor—Lien 
for costs. 40C WN.458. 

__O. 8, R. 9 and O. 6, R. 7— Applicability to 

minors. . . • ^ oo 

Except for the special provisions in O. 32, 

Rr. 12-14 which govern the relations between a 

minor and his next friend, the C. P. Code does 

not make any difference between minors and 

others so far as general rules of pleadings are 

concerned. The provisions of O. 8, R. 9 and 

O. 6, R. 7 apply to minors also and do not cease 

to apply to a minor merely because during the 

pendency of the suit he comes of age. Hence, 

where a guardian ad litem representing the 

minor defendant files a written statement and the 

minor attains majority during the pendency of 

the suit, he cannot claim to file a fresh written 

statement so as to supersede that filed by his 

guardian ad litem. (Rowland , /.) Ramkhela- 

wan Singh v. Ganga Prasad. 172 I.C. 513=10 

R. P. 337=1937 P.W.N. 720=A.I.R. 1937 Pat. 
625. 

-O. 9—Applicability — Application under 

S. 84, Madras Hindu Religious Endowments Act 
—Dismissal for default—Restoration—Applica¬ 
tion for—Maintainability. See Madras Hindu 
Religious Endowments Act, S. 84. 45 L.W. 695. 

-O. 9 and O. 17— Applicability — Application 

under O. 34, R. 5— Order directing notice to 
opposite party—Failure to pay costs of notice — 
Dismissal—If justified. . 

An application under O. 34, R. 5, C. P. Code, is 
not an execution proceeding, and is governed by 
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the provisions of O. 9 and O. 17, C. P. Code. 
When an applicant under O. 34, R. 5 fails to 
comply with the order of the Court directing 
notices to issue by omitting to pay the costs of 
the notices, the provisions of Rr. 2 and 4 of 
O. 9 become applicable and the Court acts rightly 
in dismissing the application. {Davis, J.C.) 
Premomal v. Khuda Bakhsh. 31 S.L.R. 180= 
172 I.C 520=10 R.S. 163=A.I.R. 1937 Sind 273, 

- O. 9, R. 2 —Plaintiff failing to get minor 

defendant properly served—Dismissal of suit 
against other defendants duly served—If justified. 

The fact that the plaintiff through his 
negligence had failed to get a minor defendant 
properly served and to get a guardian appointed 
for him. does not justify the dismissal of the 
suit under O. 9, R. 2, C. P. Code, as against the 
other defendants who had been duly served. 
(Srivastava, C.J .) Ganesh Kuer v. Sheoraj 
Singh. 170 I.C. 982=10 R O. 64=1937 O.L.R. 
504 = 1937 O.W.N. 977=A.I.R. 1937 Oudh 502. 

- O. 9, Rr. 2 and 4 —Power of Court—Date 

not fixed for appearance of defendant—Order 
requiring plaintiff to file process fees and copies 
of plaint — Non-compliance—Dismissal of suit — 
Legality. 

A Court has no power to require a plaintiff to 
file process fees or copies of the plaint before 
fixing a date for the appearance of the defen¬ 
dant. Such an order is illegal and failure to 
comply with it does not entail dismissal of the 
suit. A dismissal of the suit for failure to 
comply with such an order is without jurisdic¬ 
tion. {James, J.) Sripati Saran Prasad Singh 
v. Indarjit Mahton. 179 I.C. 563=5 B.R. 264 
=11 R.P. 397 (1)=19 Pat.L.T. 854=A.I.R. 
1939 Pat. 160. 

- O. 9, Rr. 3 and 4 — Applicability — Plaintiff's 

pleader stating that his client would not proceed 
with case—Court recording that plaintiff's pleader 
had no instructions and defendant was absent and 
dismissing suit—Application for restoration — If 
maintainable. 

Where the plaintiff’s pleader appeared before 
the Court and made a statement to the effect that 
his client’s agent had informed him that he would 
not proceed with the case, but the Court expressly 
recorded that the plaintiff’s pleader had no 
instructions and no steps were taken by the 
plaintiff and that the defendant was absent ana 
dismissed the suit for default, the order passed 
is clearly one under O. 9, R. 3, C. P. Code, and an 
application for restoration is, therefore, main¬ 
tainable under O. 9, R. 4, C. P. Code. (5". K. 
Ghose and Edgley, JJ.) Jaharlal v. Tyott 
Prosad. 177 I C. 401=11 R.C. 242=42 C.W.N. 
806=A.I.R. 1938 Cal. 547. 

- O. 9, R. 3 —Distnissal of suit—Discretion of 

Court. 

The provisions of O. 9, R. 3, C- P. Code, are 
not obligatory, but merely give the Court a dis¬ 
cretion to make an order in suitable circum¬ 
stances that the suit be dismissed. {Fazl Alt, /.> 
Ramchandra-Faraya Lal v. Bhaia Dharman 
Sahi. 162 I.C. 557 (1)=1936 P.W.N. 359=8 R. 
P.546 (1)=AIR. 1936 Pat. 437. 

-O. 9, Rr. 3 and 8 —Dismissal—IVhen justi¬ 
fied—Date fixed for filing list of witnesses— 
Failure to appear on that date — Effect —‘ Hearing 
— Meaning . 
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The utmost result of the failure of a party to 
give a list of witnesses within the time fixed 
would be that the Court might decline to hear 
the evidence of any witnesses whom he might 
subsequently call; failure to file a list of 
witnesses by the date fixed could under no 
circumstances result in the dismissal of a suit. 
O. 9, Rr. 3 and 8 refer to the dismissal of a suit 
on the failure of parties to appear when the suit 
is called on for hearing, and clearly a date fixed 
solely as the last day on which a list of witnesses 
may be filed is not a date fixed for hearing. The 
word 'hearing’ in these rules although does not 
mean solely the recording of evidence, it means 
what it says, that is, “when the suit is called for 
hearing before the Court” and does not include 
the disposal of a routine matter which is within 
the powers of an officer of the Court and need not 
come before the Court at all. ( Roberts , C J. and 
Dttnkley,J.) Maunc Ahmin Maung Saung. 
178 I.C. 789=11 R R. 281 = A.I.R. 1938 Rang. 
360. 

--O. 9, R. 3— Proceedings for final decree 

pending—Dismissal of suit for default — Pro¬ 
priety. 

Where a preliminary decree for partition has 
been passed and the Court takes proceedings for 
passing the final decree, the suit should not be 
dismissed for default. The suit should be 
adjourned sine die and made revivable on pay¬ 
ment of costs. (Mir Ahmad, J.) Vidyawati v. 
Govindi Bai. 176 I.C. 32=11 R. Pesh. 3=A.I- 
R. 1938 Pesh. 27. 

-O. 9, Rr. 3 and 4— Transfer of suit to 

another Court without notice to plaintiff—Suit 
dismissed for default—Restoration. 

Where in the course of adjustment of business 
a case was transferred to the file of another 
Court but no notice of the transfer was given to 
the plaintiff, and when the case came up for 
hearing none of the parties was present and the 
suit was dismissed under O. 9, R. 3, C. P. Code, 
the Court should, on the application of the 
plaintiff, restore the case. ( Agha Haidar, J.) 
J in ha Ram Ramkishan v. Faqira. 165 I.C. 563 
=9 R.L. 258=38 P.L.R. 1118. 


-O. 9, R. 4— Construction—Remedies utidei 

—If mutually exclusive—Dismissal of applicatior 
to restore suit—If bar to fresh suit. 

R. 4 of O. 9, C. P. Code, does not create bul 
declares the right of bringing a fresh suit while 
at the same time permitting the plaintiff in the 
alternative to proceed with his original suit. The 
alternative provisions of the rule are not mutuall) 
exclusive; and a plaintiff whose application for 
restoration of the dismissed suit has been reject¬ 
ed is not thereby precluded from bringing a fresl: 
SU1 J» subject to the law of limitation. ( Jamei 
and Rowland, J J .) Bai.kesia v. Bhagwan Gir 
15 Pat. 716=17 Pat.L.T. 644=166 I.C. 451=5 
R.P. 297=3 B.R. 167=A.I.R. 1937 Pat. 9. 

*-O. 9, R* 4 —Restoration of suit—Duty o 1 

Court. 

In the matter of restoration of suits dismissed 
for default, Courts should be anxious to see thal 
litigants obtain justice without being hampered 
by rules of procedure, unless such are imperative 
or there is contumacious obstruction or delibe¬ 
rate delay with a view deliberately to lengthen 
proceedings. The dismissal of suits without 
considering whether payment of costs will not 
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1 meet the situation so far as the opposite side, if 
any, is concerned, must be deprecated. (Dalip 
Singh, J.) Mahomf.d Ramzan v. Mahomed 
Akdar. 186 I.C. 306=12 R.L. 384=41 P.L.R 
571=A I.R. 1939 Lah. 592. 

—--O. 9, R. 4— Suit by shebait in name of idol 

\ dismissed for default—Application for restora¬ 
tion by another shebait — Maintainability. 

Where a suit brought by a shebait in the name 
, of an idol is dismissed for default under O. 9, 
R. 3, C. P. Code, an application for restoration 
under O. 9, R. 4, C. P. Code, is maintainable by 
another shebait who is the shebait at the time of 
the application. The real plaintiff in the suit 
must be held to be the idol and not the shebait 
who was suing in his name. (.S K. Chose and 
Edgley, JJ.) Jaharlal v. Jyoti Prosad. 177 1. 
C. 401 = 11 R.C. 242=42 C.W.N. 806=A I.R. 
1938 Cal. 547. 

-O. 9, R. 5 —Order for issue of fresh notice 

to pro forma defendant—Plaintiff not complying 
\ with order—Dismissal of suit even as against 
contesting defendant — Propriety. 

The action of an Assistant Collector in dismis¬ 
sing a suit for profits under S. 227 of Agra Ten- 
ancy Act against both defendants merely because 
the plaintiff failed to comply with the Court’s 
order for the issue of a fresh notice for the 
appearance of the pro forma defendant is high¬ 
handed in character. Under Cl. (1) of R. 5 of 
O. 9, C. P. Code, the Court is at liberty to “make 
an order that the suit be dismissed as against 
such defendant”, namely, the Pro forma defen¬ 
dant. The Assistant Collector is not justified in 
dismissing the suit against the contesting defen¬ 
dant who is duly represented from the very 
j beginning, and his order is, therefore, liable to be 
set aside in revision. (Darling, S.M. and Bom- 
ford , J.M.) Banwari Lal v. Madan Gopal. 
j 1937 R.D. 384. 

-O. 9, R. 5— Order staying suit — Legality — 

Report on summons that defendant is absconding. 

An order staying proceedings under O. 9, R. 5, 
C. P. Code, is illegal, where the report on the 
I summons which was attempted to be served is 
that the defendant is absconding. (Jai Lal, /.) 
Sultan Singh v. Ram Sarup. 38 P.L.R. 197. 

-O. 9, R. 6 and O. 17, R. 2— Applicability — 

Date fixed for hearing of suit after framing of 
issues—Defendant absent—Application by pleader 
for adjournment—Refusal of—Pleader withdraw¬ 
ing—Decree—If ex parte— "Appearance." 

O. 17, R. 2 applies only to a case where a suit 
comes on for hearing on a date to w’hich it is ad¬ 
journed and any party fails to appear. It does 
not apply to a case where the suit comes up for 
disposal on the date which is the date for the first 
hearing. A distinction has to be made between a 
first hearing and an adjourned hearing. The 
Court, after framing the issues in a suit, fixed 
24-9-1934 for hearing ; the date was later changed 
to 5-9-1934. On that date the defendant, through 
his lawyer, applied for an adjournment on the 
ground that he was not well. The Court dis¬ 
missed the application whereupon the lawyer 
withdrew from the case reporting that he 
had no further instructions to proceed. The 
Court proceeded with the case without the 
defendant and passed a decree against him 
expressly stating that it was ex Parte. But 
when the defendant applied to have the ex parte 
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•decree set aside, it rejected the application with¬ 
out going into the merits on the ground that the 
case fell under the explanation added by the 
Allahabad High Court to O. 17, R. 2, C. P. Code, 
holding that the defendant had appeared. 

Held, that 0.17, R. 2 did not apply as the def¬ 
endant was absent and had not appeared, and the 
decree was therefore an ex parte decree under 
-O. 9, R. 6, C. P. Code, and it was therefore open 
to the defendant to apply, to have it set aside. 
(Sulaiman , C.J. and Bennet , /.) Tilak Singh v. 
Pradyumna Singh. 1937 A.L.J. 239=1937 A. 
W.R. 151=168 I.C. 943=9 R A. 683=1937 A.L. 
R. 427=A.I.R. 1937 All. 347. 


O. 9, R. 6—Ex parte decree—Duty of plain¬ 


tiff and of Court. 

In the case of ex parte decrees, it is the duty of 
the plaintiff to adduce prima facie evidence in 
support of his case, and before an ex parte decree 
is passed it is the duty of the Court to record a 
finding in favour of the plaintiff in the light of 
evidence adduced by the plaintiff in support of 
his case. ( Srivastava, C.J . and Smith, J:) Baba 
Din v. Suraj Baksh Singh. 169 I.C 226=10 
R.O. 2=1937 O.L.R. 360=1937 O.W.N. 620. 

-O. 9, R. 6—Ex parte suit—Proof of plain¬ 
tiff's case — Necessity. 

Ex parte suit is as much a judicial proceeding 
as a contested suit. Plaintiff has to prove his 
case by evidence and it is for the Judge to hear 
and decide on it. This cannot be left to the 
Reader of the Court. ( D.R. Norman.) Sukh 
Ram v. Lalta Pershad Pf.rbhu Dayal. 1939 A. 
M'L.J. 72. 

-O. 9, Rr. 6 and 7— Scope—If to be enforced 

as penal provisions — Defendant declared ex parte 

_ Right to appear afterwards and file written 

statement and take part in trial—Suit not past the 
stage of framing of issues—Powers of Court. 

The object of Rr. 6 and 7 of O. 9, C.P. Code, 
will be frustrated if defendants could be allowed 
to absent themselves with impunity at the earlier 
stages of a litigation. But where, by reason of 
causes for which none of the parties is responsi¬ 
ble, the case has not made much progress, there 
is no reason why these rules should be applied as 
penal provisions depriving parties of the oppor¬ 
tunity of putting forward their defence. It will 
not, in any sense, be reopening what has happened 
in the past if a defendant who has been declared 
ex parte should be permitted to file a written 
statement, when the case is only at a stage when 
the other defendants has filed their written state¬ 
ments and certain issues framed but no evidence 
has yet been recorded, even if the filing of 
the proposed written statement might raise 
other issues. In such a case a defendant who has 
been declared ex parte is entitled to file a written 
statement and proceed with the trial by cross- 
examining the plaintiff's witnesses and also by 
leading evidence on his own behalf. In the ab¬ 
sence of a statutory restriction in the Code cor¬ 
responding to O. 6, R. 2 of the High Court Origi¬ 
nal Side Rules, mofussil Courts cannot impose 
any restriction on a defendant set ex parte con¬ 
tinuing the suit at the stage at which it stands 
when he appears so long as he does not thereby 
reopen anything that has been done already. 
(Varadachariar, J.) Perumal Naicken v. Kon- 
idama Naicken. 185 I.C. 247=12 R.M. 525= 
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1939 M.W.N. 110=49 L.W. 372=A.I.R 1939 
Mad. 385=(1939) 1 M L.]. 64. 

— O. 9, R. 7—Ex parte order—Setting aside— 
Direction for costs. 

Where in the case of an ex parte order, the 
applicant to set it aside states that he did not 
receive the summons. 

Held, that, if the applicant knew of the suit, 
the ex parte order should not be set aside and if 
the applicant did not know, she ought not to be 
made to pay costs. ( D. R. Norman.) Rani 
Veshni v. Ganesh Mal Sardar Mal. 1937 A 
M.L.J. 70. 

-O. 9, R. 7—“ Good cause ’’— Non-service of 

summons—If amounts to. 

“Good cause” in R. 7 of O. 9, C. P. Code, in¬ 
cludes non-service of summons. {Norman,) 
Birdi Chand Seth v. Norat Mal. 1936 A.M.L^ 
J. i8. 

-O. 9, R. 8—Applicability — Dismissal for 

default in deposit and appearance on day fixed. 
See C. P. Code, O. 9, R. 1 (1). 1938 R.D, 614. 
-O. 9, R. 8— Applicability — Plaintiff’s coun¬ 
sel asking for adjournment— Adjournment being 
refused, reporting no further instructions. 

Where the plaintiff’s Counsel confines himself 
to asking for an adjournment and, when it is 
refused, retires from the case and states that he 
has no further instructions, R. 8 of O. 9 applies 
and the plaintiff will not be held to have appeared. 
However, exact language used by the Counsel to 
that effect is not of great importance and one 
must look at all the circumstances to see in any 
particular case whether Counsel retired from the 
case so as not to prejudice his client by appearing 
or whether he, for reasons which commended 
themselves to him, abandoned his claim in the 
suit. ( Panckridqe , J.) Baijnath Bothra v. 
Kedarnath. I.L.R. (1938) 1 Cal. 213=174 I.C. 
657=10 R.C. 703=A.I.R. 1938 Cal. 74. 

-O. 9, Rr. 8 and 9 —Date fixed for payment 

of costs of adjournment by defendant to plaintiff 
—Suit dismissed for non-appearance of plaintiff — 
Application for restoration by his counsel on same 
day—Plaintiff , if entitled to restoration. 

A certain date was fixed for payment of costs 
of adjournment by the defendant to the plaintiff. 

On that date, no other proceedings had to take 
place except the fixing of a date for recording the 
evidence. Neither the plaintiff nor his Counsel 
appeared in Court on that day and the suit was 
dismissed in default. On the same day an appli¬ 
cation was made by the plaintiff’s Counsel for 
the restoration of the suit. It was alleged that 
the plaintiff could not appear as he was ill and 
that the Counsel was present in Court waiting for 
the case to be called and did not hear when the 
case was called. 

Held, that the circumstances of the case were 
such that the plaintiff was entitled to the restora¬ 
tion of his suit. (Jai Lai. J.) Bjr Bat v. Jiwan 
Singh. 168 I.C 350=9 R.L. 625 = 38 P.L.R. 484 
=A.I.R. 1937 Lah. 118. 

--O. 9, R. 8— Dismissal for default — Pro¬ 
priety—Suit transferred to another Court — 
Notice of hearing served on pleader. 

A suit during administrative changes was 
transferred from one Court in one town to 
another Court in a different town. The transferee 
Court issued notice to the pleaders of the parties 
intimating to them new date fixed for hearing in 
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the transferee Court. The pleader for the plaintiff 
in that suit informed that he was engaged to 
appear in one particular Court only. The Court 
did not inform the transfer to the party. On the 
date of hearing neither the plaintiff nor his 
pleader appeared and consequently the suit was 
dismissed for default. On revision against the 
order of dismissal, 

Held , that the pleader ought to have conveyed 
information to his client that the date had been 
•changed and that the case would be heard at a 
different Court, when he was not prepared to 
appear. But it did not justify the action of the 
Court in refraining from serving notice upon the 
party and conveying to him the date which had 
been fixed for hearing as well as the name of the 
Court before which he was to appear. A.I.R. 1934 
Lah. 91, Rel. on. ( Agha Haidar, J.) Tilak 
Singh v. Mohammad Rashid. 164 I.C. 142= 
9 R.L. 89=A.I.R 1936 Lah. 560. 

-O. 9, R. 8— Dismissal of suit for default 

on date fixed for submission of Commissioner’s 
report — Legality—Hearing of the suit—Meaning 
of. 

An order dismissing the suit of the plaintiff for 
•default on a date fixed for the submission of the 
report of the Commissioner as to the market 
value of the property in suit for purposes of 
court-fees, is without jurisdiction, as such date 
is not the date of the hearing within the meaning 
of O. 9, R. 8, C. P. Code. By the hearing of the 
suit is meant the hearing at which the judge 
would be either taking evidence or hearing argu¬ 
ments or would have to consider questions relat¬ 
ing to the determination of the suit which would 
enable him finally to come to an adjudication 
upon it. ( Agha Haidar , J ) Manohar Dass v. 
Baradri Shikarpurian. 161 I.C. 790=8 R.L. 
807=38 P.L.R. 88=A.I.R. 1936 Lah. 280. 

-O. 9, R. 8 and O. 17, R. 2— Exercise of 

powers under—Respective stages. 

Courts should not lightly dispose of litigation 
without going into the merits. It is also equally 
plain that Courts are bound in certain circum¬ 
stances to dismiss cases for default. One case is 
that indicated in O. 9. R. 8. It is true that when 
a case reaches the stage where the issue stage has 
in part been passed, the Court is not compelled to 
exercise its powers under O. 9, R. 8 but is given 
power to make another order under O. 17, R. 2, 
and in any doubtful case the Court should so act. 
(Stone, C.J. and Bose, J.) Manf.klal Bhimraj 
v. Phulabai. I.L.R. (1939) Nag. 574=184 I.C. 
102=12 R.N. 93=1939 N.L.J. 351=A.I.R. 1939 
Nag. 213. 

--O. 9, Rr. 8 and 9— Plaintiff's counsel apply¬ 
ing for adjournment during plaintiff’s absence — 
Court refusing adjournment and dismissing suit 
for default — Plaintiff’s remedy. 

Where in the absence of the plaintiff, his 
Counsel puts in an application for adjournment 
and that application is refused, the Court should, 
in view of the Explanation to O. 17, R. 2. proceed 
as though the plaintiff is present, and decide the 
suit on the merits. Where, however, this is not 
done and the Court dismisses the suit for default, 
it must be deemed to decide the matter upon its 
merits and not act merely under 0.9. R. 8. The 
proper remedy of the plaintiff, in such circum- 
-stances, is to file an appeal, and not to make an 
application under O. 9, R. 9. (Allsop, J.) Jafri J 

Q.. D .—95 
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Begam v. Asghar Ali Khan. 164 I.C. 1059=9 

R. A. 222=1936 A L.J. 635=1936 A.W.R. 499= 
A.I.R 1936 All. 659. 

-O. 9, R. 8— Pleader telling Court that he 

has no instruction—If tantamounts to default of 
appearance by Parly. 

When the pleaders appear and intimate to the 
Court that they have no instructions from their 
client, it is tantamount to default of appearance 
by the party. 22 A. 66 (F.B.), Foil. (Agha 
Haidar, J.) Gulam Haidar v. Diwan Iqbal 
Nath. 167 I.C. 520 (1)=9 R.L. 504=A.I.R. 

1936 Lah. 1000. 

-O. 9, R. 9—Applicability—Amendment of 

plaint and direction to pay deficit Court-fee after 
proper valuation—Rejection of application to 
withdraw suit with liberty—Failure to take steps 
—Dismissal of suit—Subsequent suit—If barred. 
See C. P. Code, O. 7, Rr. 11 and 13. 40 C.W.N. 
1390. 

-O. 9, R. 9— Applicability—Objections under 

S. 47 dismissed for default — Another application 
containing some objections — Maintainability. 

The combined effect of Ss. 2 (2) and 47 of C P. 
Code, is that an application under S. 47 stands on 
the footing of a suit and the determination of 
such an application is tantamount to a decree. 
The provisions of O. 9, R. 9, C. P. Code, are 
applicable to objections made under S. 47, C. P. 
Code, and where such objections filed by the 
judgment-debtors were dismissed for default, 
another application under S. 47 containing the 
same objections is not maintainable. (Srivastava, 
Ag.C.J. and Smith, J.) Ram Harakh v. Banwari 
Lal. 13 Luck. 309=168 I.C. 314=9 R O 461 
=1937 O.L.R. 251=1937 O.W.N. 503=A.I.R. 

1937 Oudh 337. 

-O. 9, R. 9— Applicability — Pauper applica¬ 
tion—Duty of Court to decide on merits. 

0. 9, R. 9, C. P. Code, does apply to a pauper 
petition by reason of S. 141, C. P. Code, if the 
Court has jurisdiction 10 decide a petition under 
O- 9, R. 9 and S. 141, C. P. Code, it has a duty to 
decide such a petition on its merits, and cannot 
decline to exercise its jurisdiction merely because 
there is an alternative remedy. (IVadsworth, J.) 
Krishna Rao v. Janaki Ammal. 1939 M W N 
408=49 L.W. 543=A.I.R. 1939 Mad. 681= 
(1939) 1 M.LJ. 728. 

' 9‘ ? Applicability—Probate proceed - 

v . l 9 s —Application for probate dismissed for 
default—Order dismissing application for its 
restoration—Appeal. 

The proceedings referred to in S. 141, C P. 
Code, include original matters in the nature of 
suits, such as proceedings in probates, guardian¬ 
ships and so forth. The provisions of O. 9, R. 9 
are therefore applicable to probate proceedings 
and an application for grant of probate can be 
dismissed in default and restored and an order 
dismissing such application under O. 9, R. 9 is 
appealable under O. 43, R. 1 ( c ) and certainly 
under S 299 of Succession Act. [164 I.C. 334= 

9 R.L. l c 6=38 P.L.R. 263=A.I.R. 1936 Lah. 712, 
Affirmed.] (Addison and Abdul Rashid, JJ.) 
Rup Lal v. Manohar Lal. 167 I.C. 526=9 R L. 
500=38 P.L R. 973=A.I R. 1936 Lah. 863. 

O. 9, R. 9— Applicability — Proceedings 
under Provincial Itisolvency Act. 

The provisions of O. 9, R. 9, C. P. Code, must 
be held to be applicable to insolvency proceedings 
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under the Provincial Insolvency Act. in view of 
the provisions of S. 5 of the latter Act. {Row¬ 
land. and Chatterjee, JJ.) Ram Dayal Babu Lal 
v. Laichu Sao. 1939 P.W.N. 699=20 Pat.L.T. 
768=12 R.P. 427=185 I.C. 857=6 B.R. 270=A. 
I.R. 1940 Pat. 58. 

-O. 9, R. 9—Applicability—Suit adjourned 

for production of plaintiff’s witnesses—Plaintiff’s 
pleader absent on adjourned date—Application 
for adjournment by another advocate refused— 
Plaintiff not giving evidence—Dismissal of suit— 
If one for default or on merits. See C. P. Code, 
O. 17, Rr. 2 and 3. 50 L.W. 430. 

_O 9, R. 9 and O. 47, R. I—Applicability — 

Suit dismissed for default—Remedy for restora¬ 
tion—Review application—Competency. 

Where a suit is dismissed for default, the 
remedy of the plaintiff is by way of application 
under O- 9, R. 9, C. P. Code, and not an applica¬ 
tion for review. {Darling, S.M. and Bomford, 
J M ) Balwantt v. Badal. 1938 R.D. 184=1938 
AWR. (B.R.) 115. 

.J_.O. 9, R. 9 and S. 141— Application for 

restoration of previous application dismissed for 
default—Maintainability 

An application lies under O 9, R. 9, read with 
S 141, C. P. Code, for the restoration of a pre- 
viVms aoolication under that order and rule which 
has been dismissed for default. A.I.R. 1923 Oudh 
146 Foil (Nanavutty and Smith, JJ.) Rameshar 
Dutt Singh v. Hari Har. 13 Luck. 246=168 
Yc 47=1937 OL.R 186=9 R.O. 441=1937 
O.W.N. 372=A.I.R. 1937 Oudh 344. 

__o. 9. R. 9— Application under — Essentials 

to be proved. . , n 

In an application for restoration under (J. V, 

R 9 the plaintiff must show some fact which was 
either not known to the Court when it dismissed 
the suit, or at least at that stage lacked satis- 
factory proof. (Panckridge J.) Baijuath 
■Rothra v. Kedarnath. l.L.R. (lyjo) 1 cai. 
213=174 I.C. 657=10 R.C. 703=A.I.R. 1938 

Ceil 74 

__6. 9, R. 9—Application under—Pleader on 

record, if can make—Fresh appointment, neces- 

sfty. C. P. Code, O. 3. R 4 (3) and O. 9, R. 9. 
1938 NT. 1.^89 Q 43 R x —Application 

for restoration of suit—Order of dismissal for 

non-prosecution—Appeal 

Where on dismissal of a suit for default ot 
appearance, the plaintiff applied for restoration 
of the suit, and his application for restoration 
was dismissed for non-prosecution, the order of 
dismissal of the application is one under O. 9, 
R. 9, and an appeal therefore lies against that 
order to the District Judge under O. 43, R. 1 (c). 
There is no warrant for confining the operation 
of R. 9 of O. 9 to an application dismissed on the 
merits. (Harries and Bajpai, //.) Uma 
Upadhaya v. Zakia Bibi. 16 J: ^V, 84 ^ 8 
788=1936 A.LJ. 305=1936 A.W.R. 454=1936 
A.L.R. 332=A I R. 1936 All. 737 . 

-O. 9, R. 9 and S. 148 —Conditional order— 

Legality—Extension of time-Power of Court 
Where a Court passes an order for restoration 
of a suit dismissed for default on cond,t|onof 
payment of costs to the opposite party .within a 
thne'fixed by the order and directs that in case of 
default'he application for restoration is to stand 
as dismissed, the order is legal and valid. The 
effect of the order on the expiry of the time fixed 
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for the payment of the costs is that the applica¬ 
tion stands as dismissed, and the Court no longer 
remains seized of the application but becomes 
functus officio, and has, therefore, no power, to 
extend the time for payment of costs. {Allsop 
and Ganga Nath, JJ.) Gaya Din v. Lalta 
Prasad. 163 I.C. 554=9 R.A. 35=1936 A.W.R. 
414=1936 A.L.J. 566=A.I.R. 1936 All. 477. 

-- O. 9, R. 9 —Dismissal in default — Restora¬ 
tion—Adequate ground. 

Where a plaintiff appears with only one day’s 
delay and files an affidavit explaining his absence 
and this explanation is not contested by the other 
party at the subsequent hearing, it should be 
accepted as adequate ground for restoration. 
{Harper, S.M. and Sathe, J.M ) Chandra Bhaga 
v. Ishaq Husain. 1940 A.W.R. (B.R.) 132 (2) 
= 1940 O.A. 783. 

--— O. 9, R. 9 —Dismissal for default — Resto¬ 
ration—Duty of advocates. 

Advocates who are engaged in cases which are 
fixed for hearing at a given time and place cannot 
be allowed to treat the Court before which the 
hearing is to take place with contumely or in¬ 
difference, and then apply casually for rein¬ 
statement of a suit dismissed in their absence 
merely because they hoped or believed that they 
might attend the hearing. They must take rea¬ 
sonable precautions, and the provisions of O. 9, 
R. 9 become meaningless if it can afterwards be 
urged that although none were taken and 
there was no sufficient cause for their non- 
attendance the suit can still be restored to the 
file because the litigant would suffer if it were 
not. {Roberts, C.J., Dunkley and Blagden, JJ.) 
U Aung Gyi v. Government of Burma. 1940 
Rang.L.R. 512=189 I.C. 338=A.I.R. 1940 Rang. 
162 (F.B.). 

-O. 9, R. 9 and S. 151— Dismissal for 

default—Sufficient cause not shown—Inherent 
power to restore. 

Apart from the powers under O. 9, R. 9 the 
Court cannot exercise the inherent jurisdiction 
under S. 151, C. P. Code, in a case to which O. 9, 
R. 9 does not apply. Hence, where sufficient 
cause is not shown for non appearance there can 
be no grounds for the application ex debito justi- 
tiae of any inherent power outside the rule. 

( Roberts, C.J., Dunkley and Blagden, JJ.) U 
Aung Gyi v. Government of Burma. 1940 Rang. 
L.R. 512=189 I.C. 338=A.I.R. 1940 Rang. 162 
(F.B.). 

- O. 9, R. 9— Procedure—Application for 

restoration not accompanied by affidavit — Sum¬ 
mary rejection of — Propriety—Duty of Court — 
Absence of affidavit—If fatal. 

An application under O. 9, R. 9, C. P. Code, for 
the restoration of a case dismissed for default, 
made on the same date as that of the dismissal and 
within a very short time of the dismissal ought 
not to be summarily rejected by the Court on the 
ground that it is not accompanied by an affidavit. 
Neither O. 9, R. 9 nor any rule having the force 
of law prescribes or requires an affidavit. Appli¬ 
cations under the rule are not to be disposed of 
summarily and it is the duty of the Court to give 
the applicant an opportunity to remove any 
doubts in the mind of the Court. The hasty 
rejection of applications for restoration merely 
increases the work of the Court in the long run 
instead of clearing the file of the Court, (Darling, 
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S.M. and Bomford, J.M .) Bhagwati Prasad 
Agarwal v. Lal Mohammad. 1937 R.D. 7. 

-O. 9, R. 9 —Restoration of suit — Non- 

appearance on account of missing of train—Duty 
of Court. 

Where a suit has been dismissed in default 
under O. 9, R. 8 on account of the failure of the 
representative of plaintiff firm to appear on the 
date of hearing and the representative alleges 
that he was unable to appear on the due date by 
reason of his missing the last train available by 
a few minutes, the question to be considered by 
the Court, is whether the representative honestly 
intended to be in Court, and did his best to get 
there in time. Once the Court is satisfied that 
the man did try to get there, and that he would 
have been there but for the fact of having missed 
his train by a few minutes, it is the duty of the 
Court to set aside the order of dismissal after 
directing him to pay costs to the other party. 
1923 Mad. 63, Foil. ( Baguley and Mosely, JJ.) 
K.S.R.M. Chettiar Firm v. Prem Singh. 162 
I.C. 842=8 R R. 593=A.I.R. 1936 Rang. 204. 

-O. 9, R. 9— Restoration of suit—Question 

to be considered. 

In deciding whether a suit dismissed for default 
should be restored under 0.9, R. 9, what has 
really to be considered is whether the party was 
really trying to appear on the date fixed for the 
case and if he honestly intended to be represent¬ 
ed though in his own stupid way, not being 
guilty of anything in the way of misconduct or 
gross negligence, then he should not be deprived 
of his chance of being heard. A.I.R. 1923 Mad. 
63, Foil. ( Baguley and Parker, JJ.) Raman 
Chettiyar v. K. A. P. Arunachalam Chettiyar. 
164 I.C. 236 (2)=9 R.R. 71=A.I.R. 1936 
Rang. 335. 

-O. 9, R. 9— Scope of — Application under 

O. 21, R. 13— Dismissal on failure to satisfy con¬ 
dition imposed—Subsequent application to restore 
prior application — Competency — Dismissal- 
Appeal against order of dismissal — Competency — 
C. P. Code, O. 43, R. 1. 

A suit was decreed ex parte. The defendant 
applied under O. 9, R. 13, C. P. Code, to set aside 
the ex parte decree. A conditional order was 
passed setting aside the ex Parte decree if the 
defendant deposited a sum of money within a 
fixed time. The petition was later dismissed on 
the ground that the condition was not fulfilled. 
There was no appeal from this order, but an 
application was filed under S. 151 and O. 9, R. 9, 
C. P. Code, to restore the earlier petition which 
had been dismissed for non-compliance with the 
condition. The Court considered the application 
on the merits and dismissed if holding that the 
defendant did not show sufficient cause for re¬ 
opening the earlier petition. On appeal from 
this order, the appellate Court held that the 
defendant had substantially complied with the 
condition and therefore his petition should have 
been granted and allowed the appeal. The plain¬ 
tiff did not raise any objection to the maintain¬ 
ability of the appeal. 

Held, in revision by the plaintiff, that the appli¬ 
cation under O. 9, R. 13, C. P. Code, not having 
been dismissed for default, no petition would lie 
to re-open the previous order dismissing that 
application; (2) that the appeal against the order 
dismissing the second application was not main- 
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tainable under O. 43, R. 1, C. P. Code; f3) that 
the mere fact that the plaintiff did noi object to 
the maintainability of the appeal did not make the 
order in appeal valid, and there could be no 
waiver with regard to jurisdiction, although the 
failure to raise the plea in the Court below 
would be a circumstance to be taken into account 
in considering whether the High Court should 
interfere in revision; and (4) that since no sub¬ 
stantial injustice was done to the plaintiff, the 
High Court was not called upon to interfere with 
the order restoring the suit. ( Horwill , /.) Yenka- 
tachariar v. Mahomed Faizuddeen. 1940 M. 
W.N. 833=52 L.W. 375 = (1940) 2 M L.J. 374. 

-O. 9, R. 9— “Sufficient cause”—Case dismis¬ 
sed for non-appearance — Restoration — Considera¬ 
tions — Discretion—Discretion exercised on wrong 
basis—Interference on appeal—Inherent powers 
of Court under S. 151. 

Per Beaumont, C.J. and Rangnekar, J. — In cases 
of discretion it is very undesirable to act on pre¬ 
cedents, as every Judge has to deal with the cases 
which come up before him on the particular facts 
of each case. If a person whose case has been 
dismissed for non-appearance summarily, appears 
on the same day, and produces some not unreason¬ 
able excuse for his absence, prima facie the Court 
ought to exercise its discretion in his favour. 
Of course the applicant has no absolute right to 
ask the Court to waive its rules in his favour, 
but it is a good working rule that if he applies at 
once, and thereby shows that his failure to appear 
was not due to a desire to cause delay, but was 
bona fide, he ought generally to be given the 
right to have his case restored on payment of 
costs thrown away. It is, after all, a very serious 
matter to dismiss a man’s suit or summons or 
whatever it may be without hearing it, and that 
course ought not to be adopted unless the Court 
is really satisfied that justice so requires. There 
is nearly always some degree of negligence or 
carelessness on the part of an applicant whose 
case has been dismissed for non-appearance, but 
that by itself would not disentitle him to have his 
case restored to the file. Where the negligence is 
exceedingly slight, the case ought to be restored, 
if he is not guilty of either misconduct or 
gross negligence. If the Court exercises its dis¬ 
cretion on a wrong basis, the appellate Court will 
interfere and make the necessary orders. 

Blackwell, J. —Whether the matter is to be 
dealt with as falling under O. 9, R. 9 or under 
S 151, C. P. Code, and the inherent jurisdiction 
of the Court, it is in every case a matter for the 
discretion of Court. If the Court dealing with 
the matter cannot be said to have acted either 
capriciously or in disregard of any legal principle 
in exercise of its discretion, the appellate Court 
ought not to interfere, though it may come to a 
different conclusion if it were to deal with the 
same matter. 

Rangnekar, J .—O. 9, R. 9, C. P. Code, does not 
take away the inherent power of the Court to 
restore a suit or summons, if there is just and 
reasonable cause for restoring it, even if no suffi¬ 
cient cause is shown within the meaning of the 
rule for the non-appearance of the plaintiff. The 
Code is not exhaustive and it is for that purpose 
that the Legislature by S. 151, has indicated that 
the Court has an inherent power to act ex debito 
justitiae in order that real and substantial justice 
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may be done. Rules of procedure are meant to 
secure the ends of justice and not override them. 
{Beaumont, C.J ., Blackwell and Rangnekar, JJ.) 
P. D. Shamdasani v. Central Bank of India, 
Ltd. I.L.R. (1938) Bom. 829=174 I.C. 534=10 
R.B. 458=40 Bom.L.R. 238=A.I.R. 1938 Bom. 

-O 9, R 9 —Sufficient cause-Minority of 

plaintiff—Dismissal, if to be set aside on that sole 

ground . , . , 

The f^ctof minority of a plaintiff is not by 

itself a sufficient cause for setting aside any order 
of dismissal that maybe passed owing to the 
absence of the next friend, irrespective of the 
reasons for such absence. There is nothing m 
the C P Code to warrant a distinction in the 
procedure to be followed where the suit is filed 
on behalf of a minor The question of what is 
sufficient cause within the meaning of 0.9, R. 9, 
C P Code, has to be decided with reference to 
various circumstances and the fact of the mino¬ 
rity of the plaintiff is only one of such circum¬ 
stances to be taken note of. ( Hamilton and 
Rndhakrishna , JJ.) Sahf.ba Khatun v. Anwar- 
ul Hasan 1939 A W.R. (C.C.) 141 = 1939 0. 
A'699=1*39 O.W-N. 787. 

_O. 9, R. 9— Sufficient cause shown — Re¬ 
opening, if wmnda/ory. . , 

Under O. 9. R- 9 when sufficient cause is shown 

•reopening is mandatory, but when sufficient cause 
; s not shown it is discretionary with Judge. 

, ( Raaulev and Parker, JJ.) Raman Chkttjyar v. 
A. run ac HAL am Chettiyar. 164 I.C. 236 (2) = 
9 R.R. 71=A.I.R. 1936 Rang. 335. 

__0 9, R. 9 (1)— Dismissal of suit for de¬ 
fault—Plaintiff, if precluded from setting up his 

claim as defence to suit. 

In a suit on a first mortgage, the third mort¬ 
gagee who was impleaded as one of the defen¬ 
dants claimed priority over the second mortgagor 
under S. 78 of the T. P. Act. A suit previously 
filed by the third mortgagee to obtain a declara¬ 
tion of his priority was dismissed for default. 

Held, that the third mortgage was not prevent¬ 
ed from raising the contention as to priority in 
this suit and that O 9, R. 9 (1), C. P. Code, had 
no application because its provisions only 
precluded a plaintiff from bringing a fresh suit on 
the same cause of action. {Panckridge, 7.) 
Sukumari Bishnu v. Kaghunath Hazra. 42 
C.W.N. 853. 

_-O. 9, Rr. 9(1) and 8 — Fresh suit — Bar of 

_ Default in deposit and appearance on day fixed 

— Dismissal—Fresh suit with addition of new 
defendant — Maintainability. 

Where in a suit for ejectment the plaintiff was 
granted time to add a new defendant on condition 
that a sum was deposited on a certain date as 
damages, and where on his default in so deposit¬ 
ing and failing to appear on the day fixed the suit 
was dismissed, any fresh ejectment suit by such a 
plaintiff with the addition of a new defendant, is 
clearly barred by O. 9, R. 9 (1), C. P. Code, as the 
order of dismissal is clearly one under 0-9, R 8 . 
(Mehta J M.) Ram Rao Krishna Tatar v. 
Dudh Math. 1938 R.D. 614=1938 A.W.R. (B. 
R ) 322 

__o 9, R. 9 (1)—Suit to set aside sale under 

Bengal Revenue Sales Act on ground of irregu¬ 
larities in sale—Allegation that irregularities 
were due to fraudulent conduct of defendant— 


Suit dismissed for default—Subsequent suit for 
declaration that defendant has bought property 
fraudulently and for directing him to re convey 
property — Maintainability. See C. P. Code, O. 2, 
K. 2 and O. 9, R. 9. 41 C.W.N. 1179. 

-O. 9, R. 9 ( 2 )— Notice under — Necessity 

for—Dismissal of—Suit under 0. 9, R. 8. 

When a case is dismissed for the absence of the 
plaintiff under O. 9, R. 8 and he applies for re¬ 
storation of the case, under R. 9, notice must be 
given to the opposite party. The provisions of 
O. 2, R. 9 (1) are mandatory and the grave irre¬ 
gularity in not issuing a notice to the opposite 
party before the suit is restored is one that cannot 
be condoned. {Darling, S. M. and Bomford, J. 
M.) Mahomed Abbas v. Baqur Husain. 1937 
R.D. 521. 

-O 9, R. 13— Applicability — Case adjourned 

for evidence—Absence of defendant—Decree on 
consideration of evidence — Restoration. 

Where a case is adjourned after the framing 
of issues on which date parties were to produce 
their evidence, and on that date the plaintiff 
appears but the defendant fails to appear, and the 
Court passes a decree on a consideration of the 
evidence, the case is governed by O. 17, R. 2 ami 
hence it could be restored under O. 9, R 13— 
(Harper, S. M. and Sathe, J.M.) Shafiullah v. 
Bhagwati Misra. 1940 A.W.R. (B.R.) 95. 

-O. 9, R. 13—Applicability—Court purport¬ 
ing to act under O. 17, R. 3 on the date fixed for 
final hearing. See 0. 17, R. 3 and O. 9, R. 13. 
Applicability of O. 17, R. 3. 1940 A.L.J. 200. 

-O. 9, R. 13— Applicability — Execution pro¬ 
ceedings. 

0. 9, R. 13 has no application to execution pro¬ 
ceedings, but only to decrees in suits or in pro¬ 
ceedings in administration or guardianship akin 
to suits. 17 All. 106 (P.C.), Rel. on. (Baguley and 
Mosely, JJ.) U Po Mya v Father Rioufreyt. 
1939 Rang.L.R 134 = 181 I.C. 841=11 R.R. 498 
=A.I.R. 1939 Rang. 115, 

-O. 9, R. 13— Applicability —“ Ex parte 

decree”—Defendant directed to file written state¬ 
ment but not filing—Effect — Defendant and 
pleader not prevented from addressing Court at 
hearing —Decree—If ex parte— Application to set 
aside — Maintainability. 

Where a defendant is directed to file a written 
statement by a certain date but fails to do so, and 
his application for further time is rejected, the 
Court should direct the case to be heard in default 
of written statement. An order fixing the case 
for hearing ex parte is not justified. A defendant 
is not bound to put in a written statement; if he 
does not file it, he is taken to admit the allegations 
in the plaint. He is, however, entitled to appear 
at the hearing and submit any argument open to 
him on the plaint, for instance that the plaint 
discloses no cause of action or that the claim is 
time barred. If at the hearing the defendant and 
his pleader are present and are not prevented in 
any way from addressing the Court, and a decree 
is passed after hearing the evidence on behalf of 
the plaintiff, there is no ex parte decree which 
can be set aside on an application under O. 9, 
R. 13, C. P. Code. ( Beaumont , C . J. and Wassoo- 
dew, J.) Vinayak Shriiedhar v. Chintaman 
Vaman. 178 I.C. 816 (2)=11‘R.B. 195=40 
Bom.L.R. 972=A.I.R. 1938 Bom. 470. 
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■ -0. 9, R. 13 —Applicability — Ex parte final 
decree for foreclosure—Power to set aside. 

Where a final decree for foreclosure is passed 
in the absence of the defendant, it is an ex parte 
decree and as such the provisions of O. 9, R. 13 
apply to it. A Court has jurisdiction to set it 
aside if the conditions necessary are proved 
( Thomas , C. J. and Zia-ul-Hasan, J.) Pratab 
Narain v. Bhagwati Singh. 14 Luck. 435=11 
R.O. 212=179 I.C. 928=1939 O.L.R. 96=1939 
O.A. 204=1939 O W N. 155=A.I.R. 1939 Oudh 
111 . 

- O. 9, R. 13 —Applicability to insolvency 

proceedings— Ex parte order of adjudication on 
debtor's application—Creditor’s right to apply to 
set aside ex parte order. 

O. 9, R. 13, C. P. Code, is applicable to proceed¬ 
ings under the Provincial Insolvency Act; and the 
Insolvency Court has therefore power to entertain 
an application by a creditor to set aside an ex 
Parte order of adjudication made on the debtor's 
application. (Fazl Ali and Meredith. JJ.) K’am- 
pratap Marwariv. Lachman Mistri. 6 B.R. 
567=187 I.C. 794=12 R.P. 649. 

- O. 9. R. 13 —Application for setting aside 

ex parte decree — Opposite party contending that 
application is barred by limitation — Court , if can 
invoke justice, equity and good conscience. 

Justice, equity and good conscience cannot be 
invoked to overrule the law of limitation. Where 
on an application for setting aside an ex'parte 
decree under O. 9, R. 13 on the ground that the 
applicant had not been properly served with 
summons, the opposite party contends that the 
application is barred by limitation, and the Court 
without touching on the question of limitation, 
passes an order setting aside the ex parte decree 
on the ground that it considers it justifiable in 
the interest of justice, equity and good conscience 
that the applicant should be given a chance to 
contest the suit, the order cannot be sustained. A. 
I.R. 1935 Rang 466, Rel. on. ( Baguley , J.) Jaga- 
damma Pandits. Naresh Pandey. 164 I.C. 286 
=9 R R. 73=A.I.R. 1936 Rang 305. 

-r?‘ R* 13— Application by way of motion 

— Limitation. 

An ex parte decree was passed on 5th April, 
1939. The defendant applied by way of motion 
to have the decree set aside and presented the 
application in the Court on 5th May, 1939. The 
application was endorsed by the Assistant Regis¬ 
trar of the Court having been made on 5th May, 
1939, i.e., the date of presentation, but notice of 
motion was served on 9th May, 1939. 

Held, that the application was made within 30 
days of the decree and was therefore in time. 
(.SVn, /.) Rajagopalan v. Unique Assurance 
Co. A.I.R. 1940 Cal. 373. 

-O. 9, R. 13— Application tinder — Also 

appeal against ex parte decree—Dismissal of 
appeal—Effect on ex parte decree—C. P. Code, 
O. 41 f R. 11. 

When an appellate Court judicially considers 
the grounds impeaching the correctness of the 
decree under appeal and dismisses the appeal by 
an order which so far as thatCourt is concerned is 
conclusive, that dismissal of the appeal supersedes 
the subordinate Court's decree. A person applied 
to the original Court to set aside an ex parte 
decree under O. 9, R. 13, C. P. Code, and at the 
same time filed an appeal against the ex parte 
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decree. The appeal was dismissed under O. 41' 
R. 11, C. P. Code, and later on the original Court 
also dismissed the applications under O. 9, K. 13 
on the ground that the ex parte decree had merged 
in the appellate Court decree and ceased to exist, 

Held, that the ex parte decree ceased to exist as 
soon as the appeal was dismissed and hence the 
lower Court was right in holding that it had no 
jurisdiction to deal with the application to set 
aside the ex parte decree. 

Held, further, that the appropriate course which 
a party ought to take in such a case is to request 
the appellate Court to keep the appeal pending 
until the disposal of the application under O. 9, 
R. 13, C P. Code or to apply to the appellate 
Court immediately after the dismissal of his 
appeal to withdraw the application to itself under 
S-24 (1) (ft), C. P. Code. The Court may after 
so withdrawing it re-transfer the same under 
sub-S (1) (ft) (iii) to the Court from which it 
was withdrawn if it does not itself wish to try or 
dispose of it under sub-S. (1) (ft). ( Niyogi and 

Pollock, JJ.) Kikarhai v Mt. Safia Bi. 172 
I.C. 608=10 R N. 228=A.I.R. 1937 Nag. 381. 

-O. 9, R. 13—Application under—Right of— 

Necessary parties not impleaded in suit—Applica¬ 
tion by them after ex parte decree for addition as 
parties and for setting aside decree—Competency. 
See C. P. Code, O 1, K. 10. A.I.R. 1937 Pat. 49. 

-O. 9, R. 13— Application to set aside ex 

parte decree—Applicant found to have evaded 
service — Application, if liable to be rejected. 

Where it is clear from the record that every¬ 
thing that was possible for the trial Court to 
secure the service of the defendant applicant was 
done but the applicant persisted in evading service 
and deliberately refrained from attending the 
Court, his application to set aside the ex parte 
decree is liable to be rejected. ( Abdul Qayoom, 
C.J.) Df.sraj v. Maniram. 39 P.L.R. J. & K. 
113. 

-O. 9, R. 13— Costs—Neither plaintiff nor 

defendant to blame. 

In proceedings to set aside an ex parte decree, 
it was found that neither the plaintiff nor the 
defendant was to blame. The ex parte decree 
was passed on account of the negligence of the 
clerk of the defendant’s counsel who also was not 
to blame. 

Held, that the defendant who had employed the 
offending agency, i e., the clerk, should pay the 
costs. (Bose, J.) J. E. Billimoria & Sons v. 
Gopinath. 179 I.C. 471=11 R.N. 295=A.I.R. 
1938 Nag 370. 

O. 9, R. 13— Costs—Setting aside an impro¬ 
per ex parte order. 

Where there is no service and an improper ex 
parte order is passed, an applicant seeking to set 
it aside should not be required to pay costs. 
(Weston.) Govind Ram v. Niranjan Lal. 1938 
A.M.L.J. 43. 

- 7 —O. 9. R. 13 —"Due service”—Meaning of — 

Major defendant—Service on guardian — Suffici¬ 
ency. 

The service of summons against a major defen¬ 
dant upon a person who is described to be his 
guardian cannot be said to be a proper service on 
the defendant though the supposed guardian may 
be his brother. (Mahomed Noor and Madan, JJ.) 
Kedar Nath Singh v. Kesri Mull. 166 I.C. 63S 
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—9 JR P. 327=1936 P.W.N. 696=3 B.R. 202=18 
Pat.L.T. 72=A.I.R. 1937 Pat. 17. 

- O. 9, R. 13 (Oudh) —Due service—Power 

of appellate Court to go into question of. 

Due service is not the same thing as personal 
service- It has to be decided with reference to 
the provisions of the C. P. Code bearing on the 
point. It is not beyond the jurisdiction of an 
appellate Court to go into the merits of the ques¬ 
tion whether an order of substituted service was 
correct or not. ( Radha Krishna, /.) Ashiquf. 
Husain v Lachhmi Narain. 15 Luck 150=12 
RO 175=184 I.C. 884=1939 O.L R. 685 = 1939 
O.W.N. 950=1939 O.A. 766=1939 A.W.R. 
(C.C.) 242=A.I.R. 1940 Oudh 81. 

-- O. 9, R. 13 —Due service—Suit against 

members of joint Hindu family—Service of sum¬ 
mons on manager—If service on all members. 

A service of summons on the karta is not a ser¬ 
vice on other members of the family who are 
impleaded in the suit as they m »y have their own 
defence to make. (Mahomed Noor and Madan, 
JJ ) Kedar Nath Singh v. Kf.sri Mull. 166 I. 
C. 635=9 R.P. 327=3 B.R. 202=18 Pat.L.T. 72 
=A.I.R. 1937 Pat. 17. 

- -O. 9, R. 13 — Ditty of Court—Reasons for 

setting aside ex parte decree—If to be stated. 

Where a Court decides to set aside an ex parte 
decree under O. 9, R. 13, although it is not obliga¬ 
tory on the Court to state reasons, it is most 
desirable that it should state why it thinks the 
ex parte decree should be set aside. ( Stodart , J ) 
Venkatarama Iyer v. Ramaswami Iyer. 163 
I.C. 732=9 R.M. 55=A.I.R. 1936 Mad. 524. 

-O. 9, R. 13—Ex parte decree—Application 

to set aside within time—Affidavit not questioned 
—Rejection for not having been put in earlier —- 
Legality. 

Where an application to set aside an ex parte 
decree is made within the time allowed by law 
and accompanied by an affidavit the accuracy of 
statements in which is not questioned, it cannot be 
rejected on the ground that it should have been 
put in earlier. {Marsh, S.M. and Mehta, J.M.) 
Radhf.y Sham v. Satish Chander. 1939 R.D. 
525=1939 A.W.R. (B.R.) 225. 

- O. 9. R. 13 —Ex parte decree — Meaning of 

—Test to decide whether decree ex parte or not — ; 
Recital in decree to presence of party—If con¬ 
clusive. 

The question whether a particular decree is or 
is not ex parte is a mixed question of law and 
fact. The Court must examine the records of the 
case and examine the circumstances under which 
the decree was passed, and if it is found that a 
particular defendant was not present at the time 
of the hearing of suit, the decree must be taken to 
be ex parte against him, in spite of the fact that 
decree as drawn up mentions his presence. The 
recital in the records is not conclusive. Thus 
where the guardian ad litem of the defendant was 
absent during the trial of the suit and the decree 
drawn up mentioned his presence. 

Held, that non-appearance of the guardian 
during trial made the decree ex parte and the ap¬ 
plication to set it aside was maintainable. {Maho¬ 
med Noor and Madan, JJ.) Kedar Nath Singh 
v. Kesri Mull. 166 I.C. 635=9 R.P. 327=3 B. 
R. 202=1936 P.W.N. 696=18 Pat.L.T. 72=A.I. 
R. 1937 Pat. 17. 
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“O. 13—Ex parte decree — Payment of 

punitive costs as condition precedent to restoration 
order for — Propriety—Procedure to be followed. 

Where an application for restoration of a suit 
after setting aside an ex parte decree, is made on 
the next day the Court ought not to make the 
payment of punitive costs by way of damages to 
the other party, a condition precedent to the res¬ 
toration of the suit. The Court should first satisfy 
itself that under 0.9,R. 13, there was a prima facie 
case and then fix a reasonable payment as costs. 
{Darling, S.M. and Mehta, J.M.) Partap v. Sheo 
Kedar Singh. 1938 R.D. 939=1939 A.W.R. (B. 
R.) 84 (2). 

-O. 9, R. 13—Ex parte decree—Setting aside 

—Power of trial Court after passing of appellate 
decree. 

In a suit against several defendants a decree 
was passed on contest against some and ex parte 
against others. The contesting defendants appeal¬ 
ed against the decree, making parties to the appeal 
all persons who were parties to the suit. The 
value of the appeal was the same as that of the 
suit. The decree of the trial Court was one in¬ 
divisible against all defendants and proceeded 
upon a ground common to them all. The grounds 
of appeal were such that if the appellate Court 
would have reversed the decree of the trial Court 
against the appellants, it would have been reversed 
against the other non-appealing defendants. The 
appellate Court affirmed the decree of the trial 
Court against all the defendants except one. 
Pending appeal the defendants against whom an 
ex parte decree was passed had applied to set aside 
the ex parte decree. After the appellate decree, 
they sought to continue their application. 

Held, that under the circumstances the appeal 
involved the whole subject-matter of the suit as 
well as the decree of the trial Court. The decree 
of the trial Court therefore merged in the decree 
of the appellate Court and it then ceased to exist. 
The trial Court therefore could not, after such 
appellate decree, entertain the application to set 
aside the ex parte decree, filed by the defendants. 
{Nasim Ali and Edgley, JJ) Mono Mohan 
Kundu v. Nrjpendra Nath. 172 I.C. 729=10 R. 

C. 414=41 C.W.N. 1278=A.I.R. 1937 Cal. 548. 

-O. 9, R. 13— Limitation—Application to set 

aside ex parte decree, beyond tune. 

Where an application to set aside an ex parte 
rent decree is made beyond the time fixed, it has 
to be dismissed as time barred. {Marsh, S. M. 
and Mehta, J.M.) Tika Ram v. Sobaram. 1939 
R.D. 215=1939 A.W.R (B.R.) 121. 

-O. 9, R. 13 —Order under—Finality of— 

Suit on mortgage—Case taken up for hearing after 
some adjournments—Senior vakil for defendant 
absent being engaged elsewhere—Junior unwilling 
to proceed zvith case — Plaintiff's evidence taken in 
chief and suit decreed—Application to set aside ex 
parte decree—Rejection on ground of want of 
sufficient cause—Appeal from decree—Propriety 
of refusal of adjournment if can be agitated. 

A suit on a mortgage deed, after some adjourn¬ 
ments, came on for hearing on a particular day 
and was called on at first between 11 and 12 noon. 
The contesting defendants, a Mahomedan lady 
and her minor son had engaged two vakils, a 
senior and a junior. The junior vakil represent¬ 
ed to the Court that the senior vakil had gone to 
another Court because he had been led to think. 
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that the sessions case in the Court before which 
the suit came on would take some time. That 
case did not, for some reason, take as long as it 
was expected. The case was again called later 
and the Court waited for about half an hour, but 
would not adjourn the suit any further than 1 p.m. 
The lady who was acting for herself and her 
minor son was present in Court at the time. The 
junior vakil was not prepared to take the respon¬ 
sibility of cross-examining the plaintiff’s witness¬ 
es or of leading evidence on behalf of his clients 
in the absence of the senior who had not yet 
returned. The result was that the Judge recorded 
the examination in ch'ef of the witnesses ten¬ 
dered on behalf of the plaintiff and delivered 
judgment immediately for the plaintiff. The next 
day an application was filed under O. 9, R. 13, C. 
P. Code, to set aside the ex parte decree and was 
allowed on terms. But in revision the High Court 
set aside the order setting aside the ex parte 
decree on the ground that there was no sufficient 
cause for non-appearance. A regular appeal 
against the decree having been preferred, 

Held, that though some finality should, on 
general principles, attach to the order passed in 
proceedings under O. 9, R.13, C. P. Code, yet such 
finality was limited to matters within the scope 
of O. 9, R. 13, and the Court, in appeal, was not 
precluded from considering the merits of the 
question whether in the circumstances of the case 
the Court should not have granted an adjourn¬ 
ment. The application under O. 9, R. 13, was 
wrongly put in, and the ippellants were not there¬ 
fore precluded from agitating that point in the 
appeal, rurther the point in the appeal was not 
whether there was sufficient cause for non-appear¬ 
ance, but whether in the interests of justice, 
having regard to the facts, it would not have 
been better for the Court to have adjourned the 
case. 

Mockett, /.—The position of the Judge sitting 
in appeal against the decree passed ex parte to 
canvass the correctness of refusal to adjourn is 
very similar to that of Judge sitting in revision 
considering an application under O. 9, R. 13. 
(V aradachariar and Mockett, JJ.) Peer Ammal 
v. Nalluswami Pillai. 176 I.C. 995=11 R.M. 
217=1937 M.W.N. 946=A.I.R. 1937 Mad. 922= 
(1937) 2 M L.J. 666. 

--O. 9, R. 13 —Power of Court under—Order 

for deposit of costs or security for decree amount 
pending trial of application—Legality. 

A Court has no power, pending trial of an ap¬ 
plication under O. 9, R. 13, C. P. Code, to order 
the applicant to deposit the costs of the suitor 
furnish security for the decree amount or to 
dismiss the application for failure to furnish the 
security ordered. ( Burn and Lakshmana Rao, 
JJ.) Narayanan Chettiar v. Chidambaram 
Chettiar. 51 L.W. 574=1940 M.W.N. 483= 
A.I.R. 1940 Mad. 585=(1940) 1 M.L.J. 710. 

-O. 9, R. 13 —"Prevented by any sufficient 

cause from appearing”—Meaning of. 

The words “prevented by any sufficient cause 
from appearing” in O. 9, R. 13, C. P. Code, mean 
causes other than lack of knowledge of the pro¬ 
ceedings. (Mya Bu and Mosely, JJ.) K.K.N. 
K. A. R. Chettyar Firm v. Aga Me Sheerazee. 
185 I.C. 663=12 R.R. 211=1939 Rang.L.R. 606 
=A.I.R. 1939 Rang. 436. 
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-O. 9. R. 13 and O. 17, R. 2 Expl. (Allaha¬ 
bad)— Refusal of adjournment —Ex parte decree 
— Remedy. 

Where on the day fixed, the defendant appeared 
and asked for time to enable him to file the writ¬ 
ten statement, but the Court refused it and passed 
an ex parte decree, the defendant is entitled only 
to appeal against the ex parte decree, and not to 
apply under O. 9, R. 13 to set it aside. The reason 
is, that in view of the Expl. (Allahabad) to R. 2 of 
O. 17, the defendant could not be said to have not 
appeared, or failed to appear. ( Bcnnet and 
Verma, JJ.) Jhandoo Mal and Sons v. Khalsa 
Singh Sahi. I.L.R. (1940) All 192=1940 A.L. 
J. 269=1940 A.W.R. (H.C.) 161=A.I.R. 1940 
All. 305. 

-O. 9, R. 13— Revision—Refusal to set aside 

ex parte decree — Interference. 

It is true that whether there was sufficient cause 
for non-appearance is a question of fact and the 
High Court cannot interfere in such matter in 
revision in the absence of perversity or something 
of the like nature. But where the Judge has con- 
centracted his attention on the negligence of 
counsel instead of on the conduct of the party, 
interference is called for. (Bose, J.) J. E. Billi- 
moria & Sons v Gopinath. 179 I.C. 471 = 11 R. 

N. 295=AI.R. 1938 Nag. 370. 

-O. 9, R. 13 —Right to apply —Ex parte 

decree against one of the defendants—Appeal by 
other defendants — Dismissal — Defendant not 
party to appeal, if can apply. 

Where a decree is passed against several defen¬ 
dants, is ex parte as against one, and an appeal is 
preferred against the decree by the other defen¬ 
dants without impleading the ex parte defendant, 
which was dismissed, and whereafter the ex parte 
defendant applied to the Court which passed the 
decree to set it aside. 

Held, that there was no legal bar to the Court’s 
setting aside the ex parte decree. (Smith, J.) 
Gajadhar v. Uma Dutta. 171 I.C. 617=10 R. 

O. 139=1937 O.L.R. 572=1937 O.W.N. 1141 = 
A.I.R. 1938 Oudh 11. 

-—O. 9, R. 13—Scope—Application by Official 

Receiver—Dismissal—Separate suit by creditors 
to declare decree not binding—Maintainability. 
See Provincial Insolvency Act, S. 56 (4) (c). 
1936 M.W.N. 79=A.I.R. 1936 Mad. 161=70 M. 
L.J. 90. 

--O. 9, R. 13— Scope—If exhaustive Suit to 

set aside — Maintainability. • 

Before the falsity of the claim on which an ex 
parte decree is based can be gone into in a fresh 
suit filed for the purpose of getting it vacated, it 
must be shown that the decree was obtained from 
the Court either by collusion of both parties, or 
by fraud committed by the plaintiff which prevent¬ 
ed the defendant from appearing in the first suit. 
But where the defendant has been duly served 
with the summons and has failed to appear for no 
fault of the plaintiff, it is not open to him to file a 
fresh suit and challenge the decree on the ground 
of the falsity of the claim on which it is based. 
His remedy if any in such a case is to apply in 
the same proceedings to have the decree set aside 
within the time allowed by law. If he satisfies 
the Court that he had sufficient reasons for not 
attending the Court when the decree was passed 
he may obtain relief but not otherwise. (Rup- 
chand Bilaram , A.J.C.) Rochiram Lokmandas 
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v. Dayaram. 30 S.L R. 405=166 I.C. 906=9 R. 
S. 157=A.I.R. 1937 Sind 18. 

-O. 9, R. 13 — Scope—Power of Court to set 

aside ex parte decree apart from rule Duty of 
applicant under. 

A Court has no power apart from the provi¬ 
sions of O. 9, R. 13, C. P. Code, to set aside an 
ex parte decree passed by itself# and an applicant 
seeking to avail himself of the rule must comply 
with the conditions laid down in the rule, t.e., he 
must satisfy the Court either that the summons 
was not duly served or that he was prevented by 
any sufficient cause from appearing in Court 
when the suit was called on for hearing. ( Collxster 
aurl Rait>ai, //.) A. H. Ghaznavi v. Gurcharan 
Singh. 172 I.C. 72=10 R A. 369=1937 All.L.R, 
932=1937 A.L.J. 831=1937 A.W.R. 726=A.I.R. 
1937 All. 691. 

- O. 9, R. 13 and O. 23, R. 1— Scope-Suit — 

against several defendants — One remaining ex 
parte— Plaintiff withdrawing against others and 
getting ex parte decree against One only—Subse¬ 
quent setting aside of ex parte decree—Right of 
plaintiff to proceed against others — Procedure. 

The plaintiff who purchased certain lands from 
the 1st defendant was unable to obtain possession 
of the lands which the 3rd defendant claimed as 
his by virtue of long possession. The plaintiff 
therefore brought a suit against the 1st defendant 
(vendor), the 2nd defendant (a tenant) and the 
3rd defendant who claimed to have been in enjoy¬ 
ment for possession and in the alternative for 
refund of sale price. The 1st defendant was dec¬ 
lared ex parte, and the 1st plaintiff was content to 
have a decree against him for the purchase-money 
and damages and withdrew the suit against 
defendants 2 and 3. Later on, however, the 1st 
defendant got the ex parte decree set aside on a 1 
technical ground. The plaintiff now prayed for 
permission to proceed against defendants 2 and 3 | 

3tl SO. 

Held, that though it would be equitable and just 
to allow the plaintiff to proceed against defen¬ 
dants 2 and 3, the Court had no power to do so 
either under 0.9, R. 13 or O. 23, C. P. Code. 
There was no decree against defendants 2 and 3 
which could be set aside under O. 9, R. 13 and O. 23 
did not provide for withdrawing a withdrawal of 
a suit; the only thing which could be done for the 
plaintiff was to grant permission under O. 23, R. 1, 
C. P. Code, to file £ fresh suit against defendants 2 
and 3. ( Horwill, J.) Rajagopala Rao v. Bha- 

noji Rao. 1940 M.W.N 488=51 L.W. 631=A. 
I.R. 1940 Mad. 765=(1940) 1 M.L.J. 811. 

- O. 9, R. 13 —Setting aside of ex parte 

decree—Jurisdiction of Court. 

Unless the defendant had sufficient cause for 
not appearing when the case was called on for 
hearing, the Court has no jurisdiction to set aside 
an ex parte decree under O. 9, R. 13, C. P. Code. 

(M . C. Ghose, J ) Radhika Mohan Karmakar 
v. Surendra Nath Acharjee. 179 I.C. 203=11 
R.C. 489=67 C.L.J. 519=A.I.R. 1938 Cal. 797. 

- O. 9, R. 13—Substituted service—If due 

service. See Limitation Act, Art. 164. 1939 

Rang.L.R. 606 . 

-O. 9, R. 13 — “Sufficient cause’*—Application 

for time to compromise by both parties—Rejection 
and ex parte decree — Application to set aside— 
Defendants not ready owing to illness of one of 


them in charge of case — Dismissal — Propriety — 
Ex parte decree—If to be set aside. 

The plaintiffs and defendants in a mortgage suit 
applied for a month’s time for effecting a compro¬ 
mise of the suit. The Court summarily rejected 
the application, and the plaintiffs being ready but 
the defendants not being ready, the Court passed 
an ex parte decree. The defendants then applied 
to have the ex parte decree set aside, and were 
ready on the adjourned date, but the plaintiffs 
were not ready. The matter was again adjourned, 
but on the adjourned date, the defendant who was 
in charge of the case was ill and unable to attend 
Court, and a medical certificate to that effect was 
produced in Court. The Court, however, sum¬ 
marily rejected the request for time and dismissed 
the application. The defendants having appealed, 
held, that there was reasonable ground for the 
defendants asking for restoration of the suit, in 
view of the fact that a petition for time to com¬ 
promise had been filed on behalf of both the 
parties and had been refused; and that the appli¬ 
cation under O. 9, R. 13 should be allowed and the 
ex parte decree set aside. (Khaja Mohammad 
Noor and Madan. JJ.) Nathuni Singh v. Khub 
Lai. Singh. 167 I C. 496=9 R.P. 405=3 B R. 
300=17 Pat.L.T. 793=A.I.R. 1937 Pat. 85. 

--O. 9, R. 13 —Sufficient cause — Attorney’s 

illness and death. 

A defendant had no knowledge about the date 
fixed for hearing of the suit and was not inform¬ 
ed about the progress of the suit by his attorney 
owing to the attorney's grave illness and subse¬ 
quent death. The suit was decreed ex parte 
against him. 


Held, that the defendant had shown sufficient 
cause for not appearing on the date the suit was 
taken up for hearing. {Sen, J.) Rajagopalan 
v. Unique Assurance Co. A.I.R. 1940 Cal. 373. 

-—O. 9, R. 13 —Sufficient cause—Counsel 

waiting in barroom—Instructions to clerk to call 
him when case was called—Clerk remaining 
absent when case was called. 

It setting aside an ex parte decree attention 
must in the first instance be concentrated on the 
conduct of the party and not merely on that of 
the counsel. If a party cannot be present him¬ 
self when his case is called on for hearing, he 
must of course make adequate provision for his 
proper representation by some agency. If he 
employ? counsel for this purpose he must ensure 
that, the person he employs undertakes to be 
present when the case is called, or that there is 
somebody else there to represent him. If he 
wants to have the ex parte proceedings set aside, 
he must show sufficient cause and that means he 
must show that counsel undertook to represent 
him at all necessary hearings for the fees agreed 
upon or paid, and also that there was no qualify¬ 
ing clause in the agreement. He need not show 
an express undertaking by counsel to be present 
either personally or through some other autho¬ 
rized person at all hearings ; that is necessarily 
implied in the contract, but he must bring the 
responsibility definitely home to counsel if he 
wants to succeed and on that ground. A party 
engaged a counsel to appear for him when the- 
case would be called. On previous hearings the 
counsel had appeared regularly and on the day 
of hearing in question he undertook no other 
work in any other Court but was ready to appear 
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as soon as the case was called up. The accommo¬ 
dation in the Court being inadequate he remained 
waiting in the bar room and left his clerk in the 
Court with instructions to call him as soon as the 
case was called up. The clerk had been with the 
counsel for several years and no previous instance 
of his negligence had been suggested. When the 
case was called up, the clerk remained absent and 
a decree ex parte was passed. 

Held, that neither the party nor his counsel 
were to be blamed for the negligence of the clerk 
and there was sufficient cause for non-appearance 
and hence the ex parte decree should be set aside. 

( Bose, J.) I. E. Billimoria & Sons v Gopinath. 
179 I.C. 471=11 R.N. 295=A.I.R. 1938 Nag. 370. 

- O. 9, R. 13— Sufficient cause — Du[y of 

Court. 

Once the Court is satisfied that the man did try 
to get there and that he would have got there in 
time but for the intervention of an inevitable 
accident for which he was in no way responsible, 
it is the duty of the Court to set aside the judg¬ 
ment passed ex parte mulcting in proper cases 
the delinquent man in costs. It should never be 
the intention of the Court that a man should be 
deprived of a hearing unless there has been 
something equivalent to misconduct or gross 
negligence on his part or something which cannot 
be put right so far as the other side is concerned, 
by making the man to blame, pay for it. A break 
down of the lorry on the way was considered 
sufficient cause for setting aside the ex parte 
decree. (Mir Ahmad, J.) Saihgal Brothers v. 
Jai Ram Jugatri Lal. 176 I.C. 223=11 R.Pesh. 
2=A.I.R. 1938 Pesh. 39. 

- O. 9, R. 13— Sufficient cause —Ex parte 

decree against minor—Absence of guardian ad 
litem— If ground for setting aside decree. 

The mere absence of a guardian ad litem of a 
minor defendant is not by itself a sufficient cause 
for allowing an application under O. 9, R. 13, C. 
P. Code, when there is nothing to show that the 
guardian has betrayed the interests of the minor. 
(Burn and Lakshmana Rao, JJ.) Ramanathan 
v. Mayyappa Chf.ttiar. 166 I.C. 70 (2)=9 R. 
M. 334 (2)=1936 M.W.N. 1261=44 L.W. 702= 
A.I.R. 1936 Mad. 961=(1937) 1 M.L.J. 36. 

- O. 9, R. 13— Sufficient cause—Mistake of 

Counsel—Defendant not informed of date of 
hearing by counsel—Latter thinking that posting 
was merely formal and not for trial. 

Where the counsel for the defendant does not 
inform him of the posting of the suit to a parti¬ 
cular date, thinking that that posting was merely 
formal and not for trial, it can fairly be said that 
the defendant was prevented by sufficient cause 
from appearing, within the meaning of 0.9, R. 13. 
(Burn and Abdur Rahman, JJ.) Venkatachalam 
v. Mallikarjuna Row. 1937 M.W.N. 976. 

- O. 9, R. 13—“Sufficient cause”—Question as 

to—Findmg on—Interference in revision. 

The question whether a party was prevented by 
“sufficient cause" within the meaning of O. 9, 
R. 13, C. P. Code, from appearing when the suit 
was called on for hearing is essentially one of 
fact; and the High Court cannot interfere in its 
revisional jurisdiction in a case where the Courts 
below have come to the conclusion that the party 

was himself , to blame for not appearing before 
the Court. (CoUister and Bajpai, JJ.) A. H 
Ghaznavi v. Gurcharan Singh. 172 I.C. 72= 

Q. D .—96 
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10 R.A. 369=1937 All.L.R. 932=1937 A L T. 
831=1937 A W R. 726=A.I.R. 1937 All 691. 

-0.9, R. 13—Sufficient cause—Suit trans-'* 

ferred to another Court after service of sum¬ 
mons on defendant— Ex parte decree— Absence 
of notice of hearing in transferee Court—If 
ground for setting aside ex parte decree. See C. 
P. Code, S. 115 and O. 9, R. 13. A.I.R. 1936 Pat. 
490. 

-O. 9, R. 13, Proviso— Applicability —Ex 

parte decree against Hindu manager and brother 
—If can be set aside as against one only — Consi¬ 
derations. 

The proviso to R. 13 of O. 9, C. P. Code, shews 
sufficiently that in cases where a decree is passed 
against the karta and members of a joint Hindu 
family, the point for consideration is not the 
identity of the defences of the defendants, but 
the nature of the decree passed. On the facts it 
was held that the ex parte decree should be set 
aside as against all. (Il'eston.) Suraj Mal v. 
Mool Chand. 1938 A.M.L.J. 59. 

-O 9, R. 13, Proviso(Peshawar)— Applica¬ 
bility —Ex parte decree passed after sending 
summons by registered post. 

There is no legal justification for proceeding 
ex parte against the defendant on the ground that 
the summons was sent to him by post irrespec¬ 
tive of the fact whether he received it or not. 
And O. 9, R. 13 as amended by the Judicial Com¬ 
missioner’s Court, Peshawar, does not apply to an 
ex parte decree so passed. For, that rule applies 
only when there is irregularity in the service of 
summons. In this case there is no service of 
summons. (Mir Ahmad, A.J.C.) Mohammad 
Ismail Maula Bakhsh v. Gopal Singh Man- 
mohan Singh. 165 I.C. 947=9 R. Pesh. 58=A. 
I.R. 1936 Pesh. 199. 

-O. 9, R. 13, Proviso —Mortgage decree — 

Setting aside in part — Permissibility. 

A mortgage debt being indivisible, a mortgage 
decree passed ex parte cannot be set aside in 
part, because complications will arise at the time 
of execution and anomalous results may follow. 
(Mahomed Noorand Madati, JJ.) Kf.dar Nath 
Singh v. Kesri Mull. 166 I C. 635=9 R.P. 327 
=3 B.R. 202=1936 P.W.N. 696=18 Pat.L.T. 72 
=A.I.R. 1937 Pat. 17. 

-O. 9, R. 13, Proviso— Suit against firm 

through G—Ex parte decree against firm end G— 
Application to set it as\de by G— Decree, if can be 
set aside against firm only. 

A suit was instituted against a firm through one 
G in which G was also made a defendant. On 
G’s failure to appear on the date of hearing, an 
ex parte decree was passed both against the firm 
and G. G applied for setting aside the ex parte 
decree on the ground that he had not been proper¬ 
ly served. The District Tudge allowed G's appli¬ 
cation and set aside the decree but added that the 
decree had been set aside only against the firm. 

Held, that the order of the District Judge was 
illegal and the decree ought to be set aside both 
against the firm and G. (Din Mohammad, J.) 
Chandu Lal v. Saraswati Sugar Syndicate. 
180 I.C. 911=11 R.L. 728=A.I.R. 1938 Lah. 823. 

-O. 9, R. 14—“ Opposite party” — Mortgage 

suit —Ex parte decree for sale—Application to set 
aside—Subsequent purchaser of part of mortgaged 
property—Whether entitled to notice. 
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An ex parte decree for sale on a mortgage was 
set aside without notice to one M, a subsequent 
purchaser of a part of the mortgaged property 
who was impleaded as a necessary party in the 
mortgage suit. After the ex parte decree was 
passed, the property was put to sale and M pur¬ 
chased a part of it. He had also obtained an 
order that the sale of the property originally pur¬ 
chased by him should be postponed to the sale of 
the other property. The other property fetched 
a sufficient price to discharge the liability and 
consequently M's property was not put to sale It 
was argued on behalf of M that he had obtained 
a definite advantage under the ex parte decree 
and that it should not have been set aside behind 
his back. 

Held , that it did not appear from the decree it¬ 
self that M had acquired any advantage under 
the decree and the fact that he might have ob¬ 
tained some subsequent advantage by sale of the 
property or by purchasing the property sold pos¬ 
sibly at a favourable price was no reason for re¬ 
garding him as a person benefited by the decree 
itself and he could not, therefore, properly be 
decribed as an opposite party who was entitled to 
be served with a notice of the application to set 
aside the ex parte decree under O. 9, R. 14. 
{Allsop and Gang a Nath, JJ.) Mandan Singh v. 
SundarKuar. 163 I.C. 226=8 R.A. 949=1936 
A.W.R. 522=1936 A.L.R. 538=1936 A.L.J. 544 
=A.I.R. 1936 All. 410. 

- O. 10, R. 2 —Scope—Court directing defen¬ 
dant to file written statement within specified 
time—Party failing to do so—Right of pleader to 
make oral statement. See C. P. Code, S. 10 (2). 
A.I.R. 1937 Nag 268. 

--O. 11, R. 1 —Order declining to re-issue 

interrogatories — Revision. 

Under S. 44, Punjab Courts Act, High Court 
has no jurisdiction to entertain an application for 
revision from an interlocutory order declining to 
re-issue interrogatories but as the High Court’s 
powers under S. 107, Government of India Act, 
are not merely administrative but also judicial, it 
can interfere to prevent injustice where the 
lower Court in an interlocutory order wrongly 
declines to re-issue interrogatories. ( Tek Chand, 
/.) Jowahir Singh Sundar Singh v. Flaming 
Shaw & Co. 169 I.C. 687=10 R.L. 38=39 P.L. 
R. 250=A.I.R. 1937 Lah. 28. 

[Under S. 224, Government of India Act 1935, 
the powers of revision under S. 107 are taken 
away]. 

■O. 11, R, 12 — Order for discovery of docu- 
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ordered to produce such documents under 0. 11, 
5 * 14 ° r ^/ lve inspection of them under O. 11, 
R. 18. (Edgley, J .) Gobinda Mohun v. Magne- 

ram Bangur and Co. I.L.R. (1940) 1 Cal 504= 
A.I.R. 1940 Cal. 331. 


ments—Rights of adversary. 

It is true that in a suitable case a defendant 
may object to the production of a document on 
the ground that it relates solely to his title, but 
if, on the other hand, that document may have 
some bearing in support of the plaintiff’s title, 
such objection cannot be validly raised. If an 
order for discovery is made under O. 11, R. 12 all 
the documents relating to the case should be em¬ 
bodied in the affidavit of documents by the person 
against whom the order for discovery is made. If 
however the defendant considers that he is en¬ 
titled to protection in respect of the production of 
any particular documents which may be entered 
in the affidavit under O. 11, R. 13 of the Code, he 
will be at liberty to raise such objection at the 
proper stage of the proceedings if and when he is 


- O. 11. R. 12— Right to obtain discovery of 
documents—Extent of. 

R. 12 of O. 11 is considerably wider than O 13, 
R. 1 of the Code. The right to obtain discovery 
of an adversary's documents is a very wide one 
and is not limited merely to those documents 
which may be held to be admissible in evidence 
when the suit is ultimately tried. ( Edgley , J.) 
Gobinda Mohun v. Magneram Bangur and Co. 
I L.R. (1940) 1 Cal. 504=A.I.R. 1940 Cal. 
331. « 

- O. 11, R. 12 and S. 30— Decision of case 

depending upon documentary evidence—Duty of 
Court. 

Where it is obvious not only to the parties con¬ 
cerned but also to the presiding Judge that the 
decision of the matter would depend to a very 
large extent upon documentary evidence, the case 
is essentially a case in which recourse should be 
taken to the provisions of O.ll, and in the 
absence of any application to this effect by either 
of the parties, the Judge should himself record 
the requisite orders for this purpose under S. 30. 
{Edgley, J.) Gobinda Mohun v. Magneram 
Bangur and Co. I.L.R. (1940) 1 Cal. 504=A.I.R. 
1940 Cal. 331. 

-O. 11, R. 14— Applicability — Order to pro¬ 
duce documents—Power of Court to make—Suit 
on promissory note—Defendant not putting in any 
defence—Order calling on plaintiff to produce 
accounts—If justified. 

Under O. 11, R. 14, C. P. Code, the Court may 
order the production of any documents in the 
possession of any party relating to any matter in 
question in such suit, but until it is known what 
the plea is and what the points at issue are, it is 
impossible for the Court to say that the plaintiff's 
accounts are relevant. In a suit on a promissory 
note to which the defendant has as yet not raised 
any defence there is no justification for the Court 
to make an order directing the plaintiff to pro¬ 
duce his accounts. {Pollock, J.) Laxmanrao 
Trimbakrao v. Gayadin Shah Prasad. I.L.R. 
(1937) Nag. 266=170 I.C. 48=10 R.N. 57=A.I. 
R. 1937 Nag. 136. 


O. 11, R. 14 —Suit against Secretary of 


State for India in Council represented by Collec¬ 
tor—Petition directing Collector to produce 
paimash registers in his custody — Maintainability. 

The plaintiff in a suit filed against the Secretary 
of State for India in Council applied under O. 11» 
R. 14 of the C : P. Code, directing the defendant 
to produce paimash registers, etc., in the custody 
of the Collector. 

Held, that the Collector cannot be required by 
the terms of O. 11, R. 14 to produce the registers 
in original on the ground that he was an agent of 
the Secretary of State for India in Council, as 
every document in his possession cannot be deem¬ 
ed to be in his possession in his capacity as agent 
of the Secretary of State for India in Council. 
{Pandrang Row, J.) Secretary of State v. 
Krishnaswami Ayyar. 179 I C. 988=11 RM. 
643=48 L.W. 646=1938 M.W.N. 1I03=A.I.R. 
1939 Mad. 52= (1938) 2 M.L.J. 815. 
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-0.11, R. 14 —Suit by husband for restitu¬ 
tion of conjugal rights relying upon correspon¬ 
dence between parties—Production of correspon¬ 
dence—Duty of plaintiff. 

Where the plaintiff in his plaint relies upon 
certain documents, prima facie the defendant is 
entitled to have inspection before lie files her 
defence. It is not open to the plaintiff to with¬ 
hold it from inspection by the other side at the 
proper time and then to spring a surprise on him 
or her as the case may be at a subsequent stage of 
the proceedings. A husband instituted a suit 
against his wife for restitution of conjugal rights 
relying upon certain correspondence between the 
parties. The wife insisted on its production in 
Court before she offered her defence. The hus¬ 
band refused to claim absolute privilege not to 
produce the correspondence altogether in Court, 
but claimed the privilege of not producing the 
correspondence for some time, but promised to 
do so thereafter. 

Held, that it was not open to him to do so and 
that the wife was entitled to inspect the docu¬ 
ment before she filed her defence. ( Rupchand 
Bilaram, A.J C.) Dayaram Ambritrai v Mohini 
Ramchand. 169 I.C. 588=9 R.S. 6=A.I.R. 1937 
Sind 97. 

--O. 11, Rr. 15 and 18— Application under — 

When to be made—Right of inspection — Limits. 

Whether a party proceeds under O. 11. R. 15 or 
under 0.11, R. 18 (2) he must act promptly, and 
delay in itself may be a good ground for refusing 
to grant time for the filing of the written state¬ 
ment until after the inspection has been made. 
Where the documents of which inspection is 
sought have not been referred to in the pleadings 
or affidavits of the plaintiff and appear only in 
the list filed under O. 7, R. 14 (2) the defendant, 
unless he proceeds under O. 11, R. 18 (2), cannot 
insist that he has a right to inspect these docu¬ 
ments before he can be called upon to file his 
written statement. ( Vivian Bose, J.) Nagpur 
Glass Works Co, Ltd. v. Onama Glass Works 
Co. 175 I.C. 40=10 R.N. 431=A.I.R. 1938 Nag. 
239. 

-- O. 11, R. 18 — Order providing for inspec¬ 
tion “forthwith"—Meaning of—Order not drawn 
up — Effect. 

An order providing for inspection “forthwith" 
contemplates that it would be given without un¬ 
reasonable delay. The order takes effect although 
it is not drawn up. ( Lort Williams, T.) Gulraj 
Shroff v. Kaniram Sureka. I.L.R. (1938) 2 
Cal. 14=178 I.C. 734=11 R.C. 402=42 C.W N. 
457=A.I.R. 1938 Cal. 353. 

-O* H» R 21—Applicability—Insolvency 

proceedings—Petition by creditor—Non-produc¬ 
tion of account books—Power to dismiss petition 
See Provincial Insolvency Act, S. 25. A.I R 
1936 Nag. 130. 

O. 11, R. 21— Conditional order of dismis¬ 
sal of suit—Propriety. 

The terms of O. 11, R. 21, C. P. Code, seem to 
contemplate that ordinarily there will be two 
orders ; first an order for discovery, and second, 
on default, an order of dismissal of the suit for 
want of prosecution. But where there has been 
a previous order for discovery, it is proper and 
also according to the practice both in England 
and India, to make a subsequent conditional order, 
for example, an order for discovery within a 


prescribed time, and upon default that the suit be 
dismissed or stand dismissed. There is no diffe¬ 
rence in effect between the terms “stand dismis¬ 
sed” and “be dismissed." The order becomes on 
default a final order dismissing the suit. [Lort 
Williams, J.) Gulraj Shroff v. Kaniram 
Sureka. I.L.R. (1938) 2 Cal. 14=178 I.C. 734= 
11 R.C. 402=42 C.W.N. 457=A.I.R. 1938 Cal. 
353. 

-O. 13, Rr. 1 and 2—Piling of documents — 

Stage—Special hearing or wajeh-sabut— Legality. 

The practice of giving a hearing known as 
zvajeh-sabut, t e., a hearing specially fixed for pre¬ 
sentation of documents that may be required, is 
nowhere warranted by any of the provisions of 
the C. P. Code, Rr. 1 and 2 of O. 13, C. P. Code, 
clearly prescribe the procedure to be followed in 
the filing of the documents. ( Davies, PCS.) 

I Manning v. Dhiraj Lal. 1938 A.M.L.J. 120. 
-O. 13, R. 2— Discretion of Court — Docu¬ 
ments put in at late stage —If may be accepted — 
Discretion of trial Court—Interference in appeal. 

; Though O 13, R. 2, C. P. Code, requires the 
parties to put in their documentary evidence at 
the first hearing of the suit, the Court has still a 
discretion under the rule to accept documents at 
a later stage ; and when the trial Court has exer- 
, cised its discretion by allowing documents to be 
put in, the appellate Court should not lightly 
interfere with it especially when the document is 
put in support of an amendment which the Court 
considered justifiable. (Agarzvala, J.) Ka mesh- 
war Singh v. Modh Narain Chowdhuri. 21 
Pat.L.T. 440. 

-O. 13, R. 2— -Document to prove fraud pro¬ 
duced at late stage — Admissibility. 

A trial Court cannot base its decision on an 
allegation of fraud never set up by the defendants 
in their written statement, nor in issue, and based 
on documents put for the first time in cross-exa¬ 
mination of the plaintiff's witnesses and can be 
disregarded by the appellate Court if so admitted 
by the trial Court without reasons. ( Baguley and 
Moselx, JJ.) Kharwar v. Motiwala. 1939 
Rang.L.R. 18=181 I.C. 792=11 RR, 489=A.I. 
R. 1939 Rang. 98. 

-O 13, R. 2— Evidence admitted by trial 

Court—-Power of appellate Court to refuse its 
admission. 

An appellate Court cannot refuse to admit evi¬ 
dence admitted by the trial Court on the ground 
that the evidence was produced late and was not 
admissible under O. 13, R. 2, C. P. Code. (Jock, 
J.) Sm. Suniti Bala Das Gupta v. Maharaja 
Bahadur Sir Pradyot Kumar Tagore. 67 C.L. 
J. 133. 

-O. 13, R. 3—Scope—If subject to S. 36, 

Stamp Act—Document admitted in evidence— 
Power of Court to afterwards reject. See Stamp 
Act, S. 36. 45 L.W. 515=A I.R. 1937 Mad. 
431. 

-O. 13, R. 4 — Document initialled by Judge 

—Duty to make clear whether it is admitted or 
marked for identification. 

Where a document is produced in Court and is 
initialled by the Judge, he should make it quite 
clear whether he is admitting it in evidence or 
only marking it for identification. (Norman.) 
Phool Chand v. Likimichand. 1936 A.M L J. 22. 

-O. 13, R. 4— Non-compliance with—Effect 

of — Document, if inadmissible. 
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The fact that the provisions of 0. 13, R.4 have 
not been strictly complied with in regard to 
endorsement on an exhibit does not make it 
inadmissible in evidence. ( Wort and Rowland, 
//•) Mukhi Ram v. Kamta Prasad Balam Das. 
161 I.C. 164=8 R.P. 437=A.I.R. 1937 Pat 222. 

-— O. 13, R. 7 and Oudh Civil Rules, Rr. 38 

and 39 —Recording as “ admitted” and return of 
rejected documents — Procedure. 

The language of O. 13, R. 7, C. P. Code, and of 
Rr. 38 and 39 of the Oudh Civil Rules, shows 

that the document must be either placed on the 
record or returned to the person producing it. 
There is no alternative. It is highly desirable 
and even necessary for the ends of justice, that a 
disputed document should be placed on the record 
and should not be returned to the person .produc¬ 
ing it. Therefore, as soon as formal or prima 
facie evidence of its genuineness has been given, 

it should be endorsed as “admitted in evidence’’ 
and placed on the record. Subsequently the 
Judge might find, upon a consideration of the 
whole evidence, that the document was a forgery, 
or that its genuineness was not proved to his 
satisfaction. In that event the Judge should, in 
order to avoid any possible misunderstanding add 
a further endorsement “genuineness not establish¬ 
ed” or words to that effect, but he should not 
endorse it as “rejected” which implies that the 
document should not form part of the record 
and should be returned to the person producing 
it. {King, C.J. and Zia-ul-Hasan, J.) Keolapati 
v. Harnam Singh. 12 Luck. 568=162 I.C. 527 
=8R.O. 387=1936 OWN. 619=1936 O.L.R. 
271=A I.R. 1936 Oudh 298. 

-O. 14, R. 1— Failure to frame issue—If can 

be condoned. 

The word “shall” in Os. (3) and (5) of O. 14, 
R. 1 does not leave any discretion to the Court 
and makes it mandatory that every proposition 
affirmed by one party and denied by the other, 
whether of fact or of law, should be made the 
subject-matter of an issue. Even if substantial 
justice is done, the failure to frame an issue 
should not be overlooked, because an act which is 
obligatory under the statute must be done and 
the omission to do it cannot be condoned by the 
fact that substantial justice has been done. {Mir 
Ahmad, J.) Dhanpat Rai v. Hari Chan Gobind 
Ram. 184 I.C. 433=12 R. Pesh 26=A.I.R. 
1939 Pesh. 44. 

-O. 14, R. 1— Issue — Framing of — Absence 

of written statement — Effect. 

Under O. 14, R. 1, issues arise only when a 
material proposition of fact or law is affirmed by 
one party and denied by the other. Such affirma¬ 
tion or denial must be contained in the pleadings 
as defined in O. 6, R. 1. Where there is no 
written statement the 9 nly issues would be those 
arising out of the plaint which allegations are 
put in issue when not admitted. {Stone, C.J. and 
Niyogi, J.) Vithal Mapho v. Narayan Ram- 
chandra. 165 I.C. 29=9 R.N. 68=A.I.R. 1936 
Nag. 177. 

-O. 14. R. 2— Decision of question of juris¬ 
diction — Finality—If can be reopened by Court at 
later stage—Right of succeeding Judge to re¬ 
consider decision of predecessor in office—Proper 

procedure. .... 

Where a question of jurisdiction to entertain 

the suit has been decided by the trial Court as a 
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preliminary issue, that decision is final so far as 
that Court is concerned and cannot be called in 
question in that Court at a later stage. It is not 
open to a Judge succeeding the Judge who has 
decided the question to reopen that question at a 
later stage and decide it afresh. The proper 
stage to challenge that decision is when the 
decree in the suit is under appeal. {Harries and 
Rachhpal Singh, J J.) Kalyan Das v. Kashi 
Pershad. IL.R. (1938) All. 198=1938 A.L.R. 
225=174 I.C. 55=10 R.A. 532=1937 A.W.R. 
1188=1937 A.L.J. 1272=A.I.R. 1938 All. 113. 

O- 14, R. 2— Object of—Discretion of 
Court — Principles . 

In deciding the question as to whether the 
Court should grant or refuse a prayer to try a 
preliminary issue on a point of law, some har¬ 
mony is to be observed between the general prin¬ 
ciple that it is undesirable to try cases piecemeal 
and the specific and wholesome provision of O. 14, 
R. 2, C P Code, which is for the purpose of pre¬ 
venting the injustice of a party being able to 
force his opponent to go at great length into evi¬ 
dence when the simple decision on a point of law 
might render the investigation of the facts un¬ 
necessary. {Courtney Terr ell, C.J.) Janki Das 
v. Kalu Ram. 162 I.C. 486=8 R.P. 538=1936 
P W.N. 209=17 Pat.L.T. 253=A.I.R. 1936 Pat. 
250. 

-O. 14, R 2— Scope—If mandatory. 

O. 14, R. 2 is mandatory; the only thing left 
open to the Court is to form and express an 
opinion of whether the case can be disposed of on 
the issue of law, but the opinion even if expres¬ 
sed must be expressed upon some reasonable 
materials. {Courtney-Terrell, C.J.) Janki Das 
v. Kalu Ram. 162 I.C. 486=8 R.P. 538=1936 
P.W.N. 209=17 Pat.L.T. 253=A.I.R. 1936 Pat. 
250. 

-— O. 14, R. 5 —Amendment or framing of 

additional issues—Powers of Court—Restrictions 
—Issue not arising on the pleadings, if can be 
framed. 

Under O. 14, R. 5, C. P. Code, the Court has 
power to amend the issues or to frame additional 
issues on such terms as it thinks fit, but this power 
is controlled by R. 3 of the same order which 
provides that the issues are to be framed from 
the allegations by the parties or their counsel and 
the contents of documents. Hence it is not open 
to a Court to frame an issue on a point that does 
not arise out of such material. {Pollock, J .) 
Nandlal v. Deorao. 185 I.C. 881=12 R.N. 178 
=1939 N.L J. 591=A.I.R. 1940 Nag. 94. 

-O. 16, R. 1 —Application made late—Power 

of Court to refuse summons. 

The word ‘may’ in O. 16, R. 1, C-P. Code, means 
“it shall be lawful” unless an application, on the 
face of it, is frivolous and vexatious, the Court 
has no discretion except to summon the witnesses. 

If an application is made too late and the service 
on the witness cannot be effected in time, it is no 
doubt within the discretion of the Court to ad¬ 
journ the date of the hearing or not, but that is 
no reason whatsoever why a party should not be 
given an opportunity, if he is prepared to take the 
chance of having the presence of the witness 
secured by serving a notice upon him. 

Haidar, J.) Mf.hr Chand v. Dayal Chand. 17 
Lah. 775=167 I.C. 169=9 R.L. 461=39 P.L.R. 

60 (2). 
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-0.16, R. 1 —Payment of process fees— 

Procedure—Failure to pay on due date — Result. 

Process-fees can be paid to the officer of the 
Court who is designated under the orders of the 
Court to receive them, and can be paid at any 
time, subject to the time-limit fixed by the Court, 
and it is plainly unnecessary for the party paying 
such fees to appear in Court to pay them, and in 
fact, it would be highly inconvenient if parties 
did so. The only result of the failure of a party 
to pay the fees by the date fixed by the Court ! 
would at the most be that summonses would not 
be issued to his vvitnesses, and he would run the 
risk of not having his evidence recorded if he 
could not persuade the witnesses to attend Court 
without the issue of summons. But a case cannot 
be dismissed for failure of a party to appear in 
Court on a date before-which process-fee was to 
be paid. ( Roberts, C.J. and Dunkley, J.) Maung 
Ahmin v. Maung Saung. 178 I.C. 789=11 R. 
R. 281=A.I.R. 1938 Rang 360. 

-0.16, R. 10— Proceedings under — Nature 

and object of—Party moving Court to attach 
property of witness—Property attached 
really belonging to another—Suit by latter for 
damages for wrongful attachment—Maintainabi¬ 
lity—Absence of malice—Liability to damages for 
trespass. 

The main purpose of proceedings taken under 
O. 16, R. 10, C*P. Code, is to indicate the authority 
of the Court, though incidentally a party who 
secures the presence of a witness may also benefit, 
if, as a result of the proceedings, the witness 
should ultimately appear. A person who asks the 
Court to attach certain property as the property 
of a witness under O. 16, R. 10, C. P. Code, can¬ 
not be placed on the same footing as a decree- 
holder who moves the Court to attach certain 
properties as the properties of his judgment- 
debtor, because the proceedings to enforce the 
attendance of a witness are the act of the Court. 
The same legal consequences cannot therefore 
follow if the property attached happens to be not 
of the witness but of another. A party therefore 
who moves the Court under O. 16, R. 10 and gets 
attached wrongly and carelessly properties of 
some other person as properties of the witness, 
cannot be held liable for damages for trespass in 
a suit by the owner of the properties, especially 
when the party is not shown to have acted malici¬ 
ously. (Varadachariar and Pandrang Row, JJ.) 
Srinivasayya v. Lakshmayya. 173 I.C 548=10 
R M. 606=46 L.W. 266=1937 M.W.N. 918=A 
I.R. 1937 Mad. 811 = (1938) 1 M.L.J. 73. 

—- 0. 16, R. 17— Applicability — Witness orally 

directed to attend Court on future date—Absence 
of definite order in writing directing him to 
attend—Witness not appearing on date—Proceed¬ 
ings under O. 16, R. \7—lf justified. 

Unless it can be clearly held that a witness was 
expressly directed to re-attend the Court on a 
particular date, and that he understood that he 
was so required by the Court, and that he in spite 
of it failed to re-attend as required, he cannot be 
liable to be dealt with under O. 16 , R. 17, C. P. 
Code. In the absence of any definite order of the 
Court borne out by the record pointing to the 
existence of any such direction requiring him to 
attend, a mere impression on the part of the 
Judge that the witness had so been ordered to 
attend, does not justify the Court in proceeding 
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under O. 16, R. 17, for his failure to attend. 
(Mohammad Noor and Dhavle , JJ.) Avadh 
Behari Saran v. S. K. P. Sinha. 180 I.C. 102= 
5 B.R. 337=11 R.P. 451=A.IR. 1939 Pat. 285. 
- O. 16, R. 19—Scope—If controls O. 26, 

R. 1. See C. P. Code. O. 26, R. 8. 63 Cal. 914. 

- O. 17—Applicability—Application under 

O 34, R. 5. See C. P. Code, O. 9 and O. 17. 31 

S. L.R. 180. 

--— O. 17, R. 1—Discretion of Court— 

Adjournment of suit at instance of third party— 
Propriety—Practice. See Practice—Adjourn¬ 
ment. 17 Pat.L.T. 329 (S B ). 

— -- O. 17, R. 1— Illness of counsel — Refusal of 

ad journment — Prejudice. 

Where the counsel of a plaintiff was admittedly 
ill on the date fixed for the hearing of a case, and 
it was difficult for a new counsel to get ready on 
short notice, it was held that a refusal to adjourn 
such a case was not proper and the case was 
remanded for trial. (Davies.) Bhurey Singh v 
B. B. and C. i. Ry. 1939 A.M.L.J. 118. 

— - O 17, R. 1— Power of Court under—Costs 

of adjournment—Costs of the day or whole costs 
incurred up-to-date—Proper order. 

O. 17, R. 1, C. P. Code, gives the Court power 
to make an order as to costs only in respect of 
the costs occasioned by the adjournment and not 
the costs of the suit generally. The rule does not 
entitle the Court to demand payment of the entire 
costs of the suit incurred up to the date on which 
the adjournment is asked for. What can be 
allowed is only the costs of the day including a 
reasonable fee to the legal practitioner engaged 
by the opposite party, which in a Subordinate 
Judge s Court is Rs. 20. ( Pandrang Row, J.) 
S. A. Ramanathan Chettiar v. S. N. Alagappa 
Chettiar. 177 I.C. 431 = 11 R.M. 319=47 L.W. 
780=1938 M.W.N. 502=A.IR. 1938 Mad. 711 
= (1938) 1 M.L.J. 793. 

-O. 17, Rr. 1 and 3—Powers of Court 

under—Scope and extent. 


ine wora may make suen orders as it thinks 
fit' occurring in sub-R. (2) of R. 1 of O. 17. C. P. 
Code, are sufficiently wide to cover a condition to 
be imposed as a penalty if the costs of an 
adjournment are not paid. An order of dismissal 
can be made under R. 1 and R. 1 cannot be 
restricted by R. 3 of the same order. (Gruer'J ) 
Jani v. Soni. 186 I.C. 473=12 R N. 201 = 1940 
N.L.J. 104=A.I.R. 1940 Nag. 158. 


O. 17, R. 1 (2)— Adjournment — Costs — 
Pleader asked to admit genuineness of document 
—Right to adjournment to consult client. 

When a pleader is asked to admit the genuine¬ 
ness of certain documents there and then, he is 
entitled to consult his client; and the Court, 
simply because the pleader wants a short adjourn¬ 
ment to receive proper instructions, should not 
burden him with costs. (Agha Haidar, J.) Sam- 
puran Singh v. Devi Dayal. 167 I.C. 65=9 R 
L. 448=38 P.L.R. 896=A.I.R. 1936 Lah. 705. 

7 U. 17, Rr. 2 and 3— Applicability—Case ad¬ 
journed for evidence—Parties and vakils absent— 
Vakil applying for adjournment and stating no 
instructions—If appearance. 

The proper way of construing rule 3 of O. 17, 
C. P. Code, would be that where no default 
occurring under rule 2, default occurs, under rule 
3, the Court should proceed under the latter rule 
and dispose of the case on the merits; but if the 
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default consists in non-appearance, rule 2 which 
specifically deals with such a case must, in terms 
apply. Where a suit is adjourned to a date for 
production of evidence by the defendant, and the 
latter and his vakil are absent on that date, but 
another vakil applies for an adjournment on 
behalf of the vakil on record, and that being 
refused, reports that he has no further instruc¬ 
tions, the decree passed by the Court must be 
deemed to be an ex parte decree and not a decree 
on the merits. When the vakil who appears 
states that he has no instructions beyond applying 
for an adjournment, it is a contradiction in terms 
to hold that he does in fact appear, though he 
savs he does not appear. (Venkatasubba Rao and 
Cnrnish //.) ELLAMMAL V. KARUPPAN CHETTI. 

162 I C’ 759=8 R.M. 1047=1936 M.W.N. 589= 
43 L.W. 738 =A.I.R. 1936 Mad. 625=70 M.L.J. 

688.’ 

-—O. 17, R. 2—Applicability—Date of first 

hearing of suit—Defendant absent—Pleader’s 
application for adjournment refused—Pleader 
withdrawing from case—Decree —If ex parte or 
on merits—Application to set aside—Maintaina¬ 
bility See C. P. Code, O. 9, R. 6 and O. 17, R. 2. 
1937 A.W.R. 151=A.I.R. 1937 All. 347. 

_O. 17, R. 2— Applicability — Defendant 

absent and declared ex parte —Judgment reserved 
—Application to set aside ex parte decree believ¬ 
ing that ex parte decree has been made—Subse- 
qiient delivery of judgment—Dismissal of appli¬ 
cation as incompetent— Propriety. 

On an adjourned date, the defendant being 
absent, the Judge declared him ex parte and 
reserved judgment. Immediately the defendant 
appeared and made an application for setting 
aside the ex parte decree, wrongly believing that 
such decree was passed. After some days the 
Judge delivered judgment. The Judge treated 
the application of the defendant as an application 
for setting aside the decree and made an order 
“as the suit was not decided ex parte, no petition 
lies for restoration.” 

Held, that the application of the defendant 
could be treated as one for setting aside the ex 
parte decree. The Court having held the defen¬ 
dant ex parte , the provisions of O. 17, R. 2, C P. 
Code, became applicable and hence the Judge was 
wrong in saying that no petition lay for setting 
aside the ex parte decree. (Venkatasubba Rao, 

J ) Linga Rf.ddi v. Guru Singh. 172 I.C. 256= 
10 R.M. 442=1937 M.W.N. 422=A.I R. 1937 
Mad. 674. 

-O. 17, Rr. 2 and 3— Applicability — Plain¬ 
tiff filing documents and Commissioner's report — 
Failure to produce witnesses on adjourned date — 
Duty of Court. 

Where the plaintiff had taken various steps in 
order to bring the suit to a hearing, had filed 
documents, cited witnesses and paid a large sum 
as costs of the local investigation and further the 
Commissioner’s report was already on the record 
and time had been granted to him to produce his 
witnesses, the Court should not dispose of the 
suit under R. 2 of O. 17, C. P. Code, but might 
proceed to decide the suit under R. 3 of O. 17 on 
the plaintiff failing to produce his witnesses on 
the date of hearing. (S.K. Ghose and Nasim 
Alt, //.) Kazimaddi Sardar v. Makramalj 
Molla. 67 C.L.J. 516=A.I.R. 1938 Cal. 789. 
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7 U * ^ r * ^ and 3— Applicability —Suit ad¬ 

journed for plaintiff’s witnesses—Plaintiff's advo¬ 
cate absent on adjourned date—Application for 
adjournment by another advocate refused—Plain¬ 
tiff not giving evidence—Dismissal of suit—If one 
under R. 2 or R. 2—Restoration under O. 9,R. 9— 
Competency. 

A plaintiff was granted time for production of 
witnesses and the suit was adjourned. On the 
adjourned date, the plaintiff's advocate was 
absent as he was away from the station. Another 
practitioner applied for an adjournment, which 
being refused, he took no further part in the 
proceedings, as he was not instructed to conduct 
the suit. T. he plaintiff also not giving evidence, 
the suit was dismissed. The suit was subsequent¬ 
ly restored on an application under O. 9, R. 9, 
C. P. Code. 

Field, that the case fell under O. 9, R.9as the 
mere physical presence of the plaintiff could not 
take it out of O. 9, R. 9, as it was not an appear¬ 
ance under O. 17, R. 3, so as to preclude an appli¬ 
cation for restoration. The disposal must be 
held to fall under O. 17, R. 2, C. P. Code. ( So- 
mayya, J.) Venkateswara Rao v. Subraman- 
yam. 186 I.C. 455=12 R.M. 640=50 L.W. 430 
= 1939 M.W.N. 951=A.I.R. 1939 Mad. 974= 
(1939) 2 M.L.J. 611. 

- O. 17, R. 2 and O. 9, Rr. 8 and 9— Appli¬ 
cability — Two suits adjourned and parties asked 
to file list of witnesses before certain date—On 
date of hearing one suit dismissed "for default" 
and other dismissed “for want of prosecution ” as 
list of witnesses not filed by plaintiff. 

Two suits were adjourned to a certain date for 
hearing and the parties were asked to file the list 
of witnesses within a week of the order. On the 
date of hearing, however, one of the two suits 
was dismissed “for default” and the other was 
dismissed for “want of prosecution” as the plain¬ 
tiff did not file the list of witnesses as required 
by the Court. On applications being filed for 
setting aside the orders of dismissal and for 
restoration of the respective suits, 

Held, that the order of dismissal in each case 
was an order under O 17, R. 2, C. P. Code, read 
with O. 9, R. 8 and not under O. 9, R. 8 simply. 
An application for setting aside the dismissal in 
each case and for restoration of the suits could 
be made under O. 9, R. 9. The dismissal of the 
other suit “for want of prosecution” did not alter 
the applicability of O. 17, R. 2, read with O. 9 
R. 8. ( Mya Du and Spar go, JJ ) Ma Hla Nyun 

v. Ma Aye Myint. 173 I.C. 48=10 R.R. 303= 
A.I.R. 1937 Rang. 437. 

- O. 17, R. 2 —Order under — Appeal. 

If an order is made under O. 17, R. 2 read with 
O. 9, R. 8 then it is as though it were an order, 
under O. 9, R. 8, and is not appealable at all. 
(Stone, C. J. and Dose, J.) Maneklal Bhimraj 
v. Phulabai. I.L.R. (1939) Nag. 574=184 I.C. 
102=12 R N. 93=1939 N.L.J. 351=A.I.R. 1939 
Nag. 213. 

- O. 17, Rr. 2 and 3— Right course for Court 

to proceed under R. 2 —Judgment mentioning R■ 3 
— Presumption. , 

Where the right course for a Judge in the 
circumstances of a case was to decide the case 
under O. 17, R. 2. C P. Code, but the judgment 
mentioned O. 17, R. 3, it must be presumed that 
the Judge intended to act under R. 2 and that the 
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entry of R. 3, was an accidental slip for R. 2. The 
fact that the Judge also mentioned O. 9, R. 6, in 
his order bears out the same conclusion. ( Srivas - 
tava, C.J. and Smith, J ) Baba Din v. Suraj 
Baksh Singh. 169 I.C. 226=10 R.O. 2=1937 
O.L R. 360=1937 O.W.N. 620. 

-O. 17, R. 2 Expl. (Allahabad.)—Failed to 

appear—Meaning. See C. P. Code, O. 9, R. 13 
& O 17, R. 2. 1940 A W.R. (H.C.) 161. 

-0.17, R.2, Expl. (Allahabad)— Filing of 

list of witnesses—If amounts to appearance. 

The mere filing of the list of witnesses before 
the case has been called on for hearing does not 
amount to an appearance within the meaning of 
the explanation to O- 17, R. 2. The failure to 
appear takes place only when the suit is called on 
for hearing even though it be an adjourned 
hearing. If at the time the case is called on for 
hearing the party is present or is represented in 
Court by an agent or pleader then he has not 
failed to appear, but if at that time he is neither 
present nor represented by an agent or pleader, 
he has failed to appear. The mere fact that at an 
earlier stage, something almost mechanical as the 
filing of a list of witnesses, is done by a pleader 
on his behalf before the case is called on for 
hearing, cannot amount either to appearance or 
being represented in Court by an agent or pleader 
at the time when the case is called on for hearing. 
A decree passed against a defendant in a suit, 
under such circumstances in the absence of the 
defendant and his pleader, is therefore ex parte 
although passed under O. 17, R. 3 and he is 
entitled as of right to show cause for his non- 
appearance under O. 9, R. 13. The Court holding 
that it has no jurisdiction to consider the matter 
errs in the exercise of its jurisdiction. ( Sulai- 
man, C.J. and Collister, J.) Bhajan Singh v 
Prem Narain 164 I C. 541=9 R A. 166=1936 
A.L.J. 1274=1936 A.W.R. 835=A.I.R. 1936 All 
619. 

-O. 17, R. 2, Expl. (Allahabad)—Plaintiff's 

counsel applying for adjournment during plain¬ 
tiff's absence—Court refusing adjournment and 
dismissing suit for default—Plaintiff's remedy. 
See C P. Code. O. 9, Rr. 8 and 9. 1936 A.L.J. 
635=1936 A.W.R. 499. 

-O. 17, R. 3 — Applicability — Hearing ad¬ 
journed in ordinary course. 

O. 17, R. 3, C. P. Code, applies only where the 
hearing is adjourned riot in the ordinary course, 
but at the specified request of a party for one of 
the acts specified in the rule. Where, therefore, 
the hearing is adjourned in the ordinary course 
to a certain date for the defendants to file a list 
of witnesses who are to be summoned for a date 
which is to be fixed later, the Court cannot pass 
on that date an ex parte decree under O. 17, R. 3 
on failure of the defendants to appear and file the 
list of witnesses. (T ek Chand, J.) Ganesham 
Lal v. Kesar Singh. 40 P.L.R. 1014. 

-O. 17, R. 3 and O. 9, R. 13— Applicability 

of 0. 17, R. 3— Absence of defendant on date fixed 
for final hearing—Decree after examination of 
plaintiff's witnesses—If could be set aside under 
O. 9, R. 13. 

Where after several adjournments a case was 
posted to a particular date for final hearing and 
on that date was once again adjourned to a later 
date owing to the transfer of the Judge concerned 
and on such later date the plaintiff alone appeared 
and neither the defendant nor his counsel appea- 


C. P. CODE (1908), O. 17, R. 3. 

red and the Court thereupon proceeded to 
examine such of the witnesses as were produced 
by the plaintiff and passed a decree purporting to 
act under O. 17, R. 3, C. P. Code, it was held that 
in as much as the Court had not granted time to 
the defendants for any of the purposes mentioned 
in R. 3 of O. 17, it could not be said that the de¬ 
fendants had failed to take any step for which 
time had been allowed and that hence O. 17, R. 3 
never came into play. It was further held that 
the mere fact that the Court remarked that it was 
acting under O. 17, R. 3 could not make O. 17, 
R. 3 applicable and the decree could be set aside 
by an application under 0.9, K. 13. (Rennet and 
Verma, JJ.) Raja Singh v. Manna Singh. 188 
I.C. 414=13 R.A. 19=1940 A.L.J. 200=1940 A. 
W.R. (H.C.) 196=A I R. 1940 All. 217. 

-"O. 17, R. 3— Applicability—Suit for part¬ 
nership accounts — Preliminary decree—Trial 
Court ordering plaintiff to deposit Commissioner's 
fees—Deposit not made — Dismissal of suit — 
Appeal—Appellate Court admitting appeal on 
condition of plaintiff making required deposit — 
Propriety of. 

In a suit for taking partnership accounts a pre¬ 
liminary decree was passed and a commissioner 
was appointed for settling partnership accounts. 
The trial Court ordered the plaintiff to deposit a 
certain sum towards the commissioner’s fees. 
The plaintiff did not make the deposit and 
obtained adjournment. On the adjourned date, 
the plaintiff, was warned that if the deposit was 
not made within a week the suit was liable to be 
dismissed for want of prosecution. No deposit 
having been made within the time allowed, the 
Court dismissed the suit. On appeal against this 
order the appellate Court admitted the appeal on 
condition that the plaintiff deposited the required 
sum. 


Held . (1) that the order of the appellate 

Court in so far as it interfered with the 
discretion exercised by the trial Court was 
unjustifiab’e; (2) that the order of the trial 
Court dismissing the suit fell under O. 17, R. 3. 
Hence in dismissing the suit because of the 
failure of the plaintiff to deposit the sum and 
without reference to the materials on the record 
the trial Court acted against the provisions of 
O. 17, R 3; (3) that the preliminary decree having 
been passed, the Court had no jurisdiction there¬ 
after to dismiss the suit; (4) that the suit should 
be restored to file on the deposit being made, and 
proceeded with. (Mehta and Lobo, JJ.) Mengho- 
mal V. Varumal. 176 I.C. 503=11 R.S. 20=A. 
I.R. 1938 Sind 142. 

“ "7"^*R-.3 (Allahabad amendment)— 

Applicability— Time granted at the instance of 
both parties—Failure to appear—Court, if can 
decide suit on merits. 


Where at the instance of both parties time was 
extended for the final hearing and on the adjourn¬ 
ed date the plaintiff’s advocate states that he has 
no instruction, the Court has ample power under 
the amended R. 3 of O. 17, C. P. Code, to proceed 
to decide the suit on the merits, whether the 
party who has failed to do that for which time 
had been granted to him, is present or not. Nor 
does the fact that time was granted to both 
parties make the rule inapplicable. (Bennet and 
Verma, JJ.) Narain Das v. Madan Mohan. 
183 I.C. 703=12 R.A. 161 (2)=1939 A L J. 371 
=1939 A.W.R. (H.C.) 318=A.I.R, 1939 All. 524. 
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- O. 17, R. 3 —Order of dismissal under— Bai v. Sabapathy Mudaliar. 1939 M WN 723 

Remedy—Appeal or review. See C. P. Code, =50 L.W. 148 = (1939) 2 M.L.J 284. 

O. 47, R. 1. 1938 R.D. 184=1938 A.W.R. (B. O. 18, R. 18— Local inspection — Object of 

R.) H5. Procedure—Judge making inquiries of people 

. —-—O. 17, R. 3— Plaintiff's Counsel meaning Present at inspection and basing decision thereon 
for adjournment on date fixed for final disposal — Propriety of—Finding of fact—Finality in 
Court refusing adjournment and passing decree second appeal. 

on merits—Application for restoration—If com - It is a quite unobjectionable procedure fora 
petent. J U( j% e ™ a Ji e a local inspection; i n fact O. 18, 

Where the Counsel for the plaintiff moved for 18, C. P. Code, expressly provides for it. But 
an adjournment on a date fixed for the final dis- it is not a justifiable procedure for a Judge at 
posal of the suit and stated that he had no ins- such local inspection to welcome the presence of 
tructions except to move for adjournment, but crowds of anonymous villagers and indulge in 
the Court passed the order that the case must formal inquiries amongst the people in those 
proceed under O. 17, R. 3 with the result that it crowds for the purpose of obtaining guidance in 
heard no evidence on behalf of the plaintiff, as deeming the rights of the parties. If a judge 
none was produced, but heard witnesses tendered does so and treats the result of these enquiries as 
on behalf of the opposite party and passed a evidence in the case, there is an end of all judicial 
decree disposing of the suit on the merits. procedure. A judgment must be based on evid- 

Held, that the case came under R. 3. of 0.17. C, en 9 e which is admissible in law. There is no 
P. Code, and that being so no application lay for objection to a Judge viewing the locality in dis- 
restoration and, therefore, there can be no revi- pute in order to enable him to visualise the same 
sion, or first appeal from the order refusing an d to appreciate the evidence before him. But 
restoration under O. 9, R. 13. ( Sulaiman , C. J. there is no warrant for the procedure whereby 

ond Bennett /.) Lachmi Narain v. Shankar the Judge converts himself into an unofficial in- 
Lal 164 I.C. 927=9 R A. 207=1936 A.W.R. vestigator and inquires of all and sundry regard- 
ygl — 1936 A.L.J 902=A.I.R. 1936 All. 670. mg their views on the rights of the parties with 

_O. 17, R. 3— Scope—Decision of suit under the object of founding a judgment on what he 

_ Restoration under 0. 9. R. 13 if possible. has heard. No finding of fact based on such 

R. 3 of O. 17, C. P. Code means that the Court materials and achieved by such procedure can be 
has discretion either to decide the case that day supported or be held to be binding in second 
or not, but if it does decide the suit, it will be a appeal. (Wadsworth J .) Achutharamavya v. 
decision on the merits and appearance on behalf Soorappayya. 180 I.C. 543=11 R M. 719=1938 
of the defendant would be assumed, whether he M.W.N. 1066=48 L.W. 595=A I.R. 1939 Mad. 
was in fact present or not and the decree passed 61=(1938) 2-M.L.J. 894. 

cannot be regarded as ex parte decree so as to -O. 18. R 18 —Observation of Judge made 

entitle the defendant to apply for restoration as result of local inspection—Value of. 
under O. 9, R. 13, C P. Code. (Collister, /.) Observations by a Judge in the course of his 
Sheo Pujan Kalwar v. Bisiinath Kalwar. 186 local inspection cannot be substituted for the 
I C 102=12 R A. 377=1939 A.L.J. 627=1939 evidence of witnesses examined on the subject. 
A.W.R. (H C.) 590=A.I.R. 1939 All. 642. It is obvious that in the case of a Judge's observa- 

-I _-O. 18, R. 1 —Right to begin—Issue of facts tions, the parties never get a chance of either 

_ Burden on defendant—Defendant's right. cross-examining him on the various points raised 

If on the issue or issues of facts, the burden of or setting right his views if they are found to be 
proof is on the defendant, he has the right to erroneous. ( Varma.J .) Hari Prasad Sahuv. 
beein. (Panckridge, J.) M. D’Cruz v. Secretary Ropna Kharta. 175 I.C. 698=4 B.R. 625=11 
of State for India in Council. 40 C.W.N. 865. R-P- 9=A.I.R 1938 Pat. 288. 

-O. 18, R. 13 —Recording of evidence of - - — O- 18, R. 18— Scope—Local inspection — 

witness—If mandatory. Object of—Duty of Court. 

It is not enough that the Judge should refer to The function of a Judg^in exercising his right 
the evidence in his judgment. It is mandatory of local inspection granted by the statute, i.e., 
that he should make a separate memorandum of under the C. P. Code, is for the purpose of under- 
the evidence given by each witness and shall sign standing the evidence and for no other purpose, 
it. (Mir Ahmad, J.) Dassa Ram v. Zaffaryab By “understanding the evidence” is not meant 
Ali. 177 I.C. 157=11 R. Pesh. 18 (1)=A.I.R. “contradicting a witness”. A witness may make 
1938 Pesh 46. a statement which from the local inspection may 

-O. 18, R. 18 —Local inspection—Decision appear to be untrue, but a Judge is not entitled to 

based solely on without allowing parties to legal say that it is untrue from what he himself obser- 
evidence on points arising from inspection — ves. {Wort, J.) Abdul Baqi v Fakhrul Islam. 
Validity. 3 B R 677=170 I.C. 187 = 10 R.P. 89=1937 P. 

It is improper and objectionable for a judge to W.N. 261=A.I.R. 1937 Pat. 333. 

base his judgment solely on the impressions -0.19— Affidavits—Use of—Duty of Court 

formed by him at the time of his local inspection to summon witnesses for cross-examination. 
and to come to a conclusion quite contrary to the Affidavits should not properly be acted upon 
evidence in the case. Where the judge does not unless both parties agree to have them treated as 
make any notes of inspection and has not placed evidence. Where one of the parties requests the 
on record what he found on inspection, his deci- Court to summon the witnesses for cross-exa- 
sion, arrived at without putting the points obser- mining them on their affidavits, the Court should 
ved by him at the inspection to the parties and summon them and not merely act on the affidavits, 
eliciting their answers, cannot be tfpheld by the (Burn, /.) Narayana v. Lakshmayya. 185 I. 
appellate Court. ( Somayya, J.) Padmasani I C. 421=12 R.M. 543=1939 M.W.N. 735 (1) = 
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50 L.W. 654=A.I.R. 1939 Mad. 927=(1939) 2 
M.L.J. 399. 

-O. 20—Scope of—Extension of principle 

underlying—Rules to be observed. See Tort— 
Damages. 1938 A.L.J. 571. 

-O. 20, R. 1— Judgment delivered without 

notice to parties—Counsel for party informed 
subsequently — Limitation for appeal—Starting 
point. 

Where a Court delivers a judgment without 
having previously fixed a date for pronouncing 
the judgment, and the defendant being absent on 
that date, the judgment is informed to his 
•counsel on some later day, this later day must be 
regarded as the date for pronouncing judgment 
and period of limitation for appeal must be 
deemed to run from that date and not from the 
date on which the judgment is actually pro¬ 
nounced. A.I.R. 1925 All. 293, Rel. on. ( Abdul 
Rashid, J.) Mohammad Zaman v. Hans Raj 
Shah. 182 I.C. 108=11 R.L. 906=A.I.R. 1938 
Lah. 707. 


-O. 20, R. 2 — Judgment written by ex-Judge 

—If can be pronounced by his successor-in¬ 
office. 

A judgment written by an ex-judge after he 
has ceased to be a Judge is valid as a judgment, 
which may be pronounced by his successor-in¬ 
office under O. 20, R. 2. {Page, C.J., Mya Bu and 
Baguley, JJ.) Hargulal v. Abdul Gany. 14 
Rang. 136=161 I.C. 967=8 R R. 523=A.I R. 
1936 Rang. 147 (F.B.). 


-—0.20, R. 2— Judgment written by ex-Judge 

—Discretion of his successor. 

Under O. 20, R. 2, it is not necessarily incum¬ 
bent upon the successor of the Judge, who wrote 
the judgment after he had ceased to be a Judge 
of the Court in which the trial was held to pro¬ 
nounce the judgment that had been written by his 
predecessor. He has a discretion in the matter, 
and if he is in doubt as to the correctness of the 
judgment that has been written by his predeces¬ 
sor he ought either to act in accordance with the 
provisions of O. 18, R. 15, or to hear the case 
denovo. {Page, C.J., Mya Bu and Baguley, JJ.) 
Hargulal v. Abdul Gany. 14 Rang. 136=161 
I.C. 967=8 R.R. 523=A.I.R. 1936 Rang. 147 
(F.B.). 


-O. 20, R. 3 —Judgment setting aside ex 

parte small cause decree, delivered and signed— 
Finding that claim in that suit not proved to bi 
true—Subsequent order restoring that suit to fill 
for trial on merits—If without jurisdiction. 

Where in a suit to set eside an ex parte decree 
passed in a Small Causes Court suit, the Cour 
delivers and signs in open Court a judgment set 
ting aside that decree recording a finding to the 
effect that the defendant has failed to prove thai 
his claim in the previous suit was a trueone.il 
has no jurisdiction to pass a subsequent ordei 
directing the Small Causes Court suit to be res¬ 
tored to file and to be tried on the merits again 
( Ghose, J .) Dharanidhar v. Nitya Gopal. 42 
C.W.N. 1148=A.I.R. 1939 Cal. 732. 


-O. 20, R. 3—Scope of. See C. P. Code 

Ss. 148 and 149 and O. 20, Rr. 3 and 6. 1938 a! 
L.J. 673. 

-O. 20, R. 4 ( 1 )— Construction—Reasons for 

conclusion or discussion of evidence—If neces¬ 
sary. 



C. P. CODE (1908), O. 20, R. 4. 

O. 20, R. 4 (1), C. P. Code, does not require that 
either the reasons for arriving at a conclusion or 
discussion of the evidence should he given by the 
Small Cause Court. The points for determination 
in order to arrive at the result and the resulting 
decision thereon alone need be stated. If all that 
is set out is the ultimate result without an indica¬ 
tion of the points for determination, there is no 
compliance with the rule. A statement of issues 
only does not necessarily indicate the points to 
be determined although in some cases it may well 
do so. Each case must be judged by itself. 
{Mockett, J.) Ayyappa, In re. 166 I.C. 550=9 
R.M. 380=A.I.R. 1936 Mad. 913. 

—--O. 20, R. 4 (1)— Judgment in small cause 

suit—Contents of. 

Where the judgment in a small cause suit 
shows that the judge has applied his mind to the 
points for determination and he has also recorded 
his decisions thereon, there is sufficient compli¬ 
ance with the law. {Stodart, J.) Muthuswamy 
Pillai v. Veeraswamy Pillai. 163 I.C. 251=8 
R.M. 1119=1936 M.W.N. 572=43 L.W. 514= 
A.I.R. 1936 Mad. 486=70 M.L.J. 433. 

-O. 20, R. 4(1)— Judgment of a Court of 

Small Causes — Contents—Duty of Judge. 

Under O. 20, R. 4 (1), C. P. Code, the judgment 
of a Court of Small Causes must contain the 
point for determination and the decision thereon. 
Though a Judge of the Small Cause Court need 
not write lengthy judgments and can reduce his 
remarks to a minimum, yet this minimum must 
be intelligible so as to enable the High Court in 
revision to satisfy itself that the decision is 
according to law. The Judge is expected to apply 
his mind to the decision of a Small Cause Court 
case as carefully as he would apply his mind to 
the decision of a regular suit. {Thomas, C.J.) 
Puttoo Lal v. Ewaz Ali. 14 Luck. 211=177 1 
C. 59=11 R O. 16 (1)=1938 O.A. 611 = 1938 O.* 

L.R. 366=1938 O.W.N. 805=A.I.R. 1938 Oudh 
225. 

-O. 20. R. 4 (1)— Small Cause Court—Judg¬ 
ment—Contents of. 

Although a Judge of a Small Cause Court may 
reduce his remarks to a minimum and they need 
not contain any more than the points for deter¬ 
mination and decision thereon, this minimum must 
be intelligible, enabling the High Court in revision 
to satisfy itself that the decree or order was 
according to law, without the necessity of peru¬ 
sing the whole record. When, therefore, there is 
a suit for breach of contract, it is not always 

“ Cl ent to state as a point for determination, 

did defendants commit breach of contract”, 

because what the Court of Small Causes may 

have had to decide is whether disputed facts as 

a result of which it is said the breach of contract 

arises and is proved are themselves proved. 

c> AJ.C.) Bhojomal Shamdas v Aswani 

o-9?',A 71I - C - 648=10 R.S. 11S=A.I.R. 1937 
Sind 243. 

-O. 20 , R. 4 ( 1 )— Small cause suit—Judg¬ 
ment—Contents of—Duty of Court to record evi¬ 
dence or summary of evidence relied on in judg¬ 
ment—Judgment not supported by evidence as 
recorded—Facts and circumstances relied on not 
recorded—Effect—Interference in revision. 

A Small Cause Court is of course not bound to 
record the evidence in extenso, but it is incumbent 
upon that Court to record such statements of the 
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witnesses, or to make a summary of those state¬ 
ments, in the deposition, as recorded, on which 
the Court relies in its judgment. Where the 
judgment in a small cause suit is not supported 
by the evidence as recorded, and the evidence has 
not been recorded in such a way as to enable the 
High Court to form any opinion as to the res¬ 
pective cases of the parties before the Court, and 
on what material circumstances the Court has 
relied upon in support of the judgment, the judg¬ 
ment is liable to be set aside in revision under 
S. 25 of the Provincial Small Cause Courts Act. 
It is not enough for the Judge trying a small 
cause suit to say that he finds for or against a 
oarty from the facts and circumstances; he must 
take care to note those facts and circumstances 
when recording the evidence of the witnesses who 

come and depose before him. (R.C. Ahtter,J_) 

Shaik Ilimaddin v. Shaik Abidulla. 169 I.C. 
512=64 C.L.J. 456=10 R C. 11=41 C.W.N. 412 
=AI.R. 1937 Cal. 308. 

_O. 20, R. 4 (2)—Judgment—Contents. See 

q p Code, O. 41, R 31 and O. 20, R. 4 (2). A.I. 
R 1938 Pat. 69. 

r> 20, R. 6 —Scope and effect of. See C.P. 

Code (1908),’ Ss. 148 and 149 and O. 20, Rr. 3 and 

6 1938 A.L.J. 673. ^ 

__O 20, R. 6 (2) — Order as to costs — Several 

parlies—Proper order. . 

When there are several parties in a suit, the 
judgment and decree should make it clear which 
narties are to receive costs and how many sets are 
allowed. ( Norman , I.C.S.) Abdul Rahman v. 
Did ah Bux. 1936 A.M.L.J. 117. 

_O. 20, R. 10 and O. 21. R. 31 and S. 75— 

Suit for specific movable properties—Form of 
decree—Commission to ascertain their value— 
Power of Court to issue. 

In a suit for recovery of specific movable pro¬ 
perties, the decree ought to be a decree for the 
delivery of the movables enforceable under O. 21, 
R. 31, C. P- Code, but in accordance with O. 20, 
r] 10 of that Code the decree has to state the 
amount of money to be paid by the defendant as 
an alternative if delivery cannot be had. S. 75, 
C. P. Code, does not authorise the Court to issue 
a commission to ascertain the value of the mova¬ 
bles. (Mitter and Roxburgh, JJ.) Sris Chandra 
Nandy v. Supravat Chandra. I.L.R. (1940) 1 
Cal. 372=71 C.L.J. 215=44 C.W.N. 304=A.I.R. 
1940 Cal. 337. 

--O. 20, R. ll— Power of Court under—If 

affected by U. P. Agriculturists’ Relief Act. 

Under the Agriculturists’ Relief Act it is 
imperative on the Court to pass an instalment 
decree in certain circumstances. The Act, how¬ 
ever, docs not derogate from the provisions of 
O. 20, R. 11, G P. Code, under which the Court is 
entitled to pass an instalment decree. (Allsop, J.) 
Girwar Singh v. Har Prasad. 173 I.C. 897=10 
R.A. 518=1938 R.D, 65=1938 A.L.R. 189=1937 
A W.R. 1074=1937 A.L.J. 1247=A.I.R. 1938 
All. 52. 

-O. 20, R. 11 (1) and (2)— Scope — Jurisdic¬ 
tion of Court—Money suit —Decree for instal¬ 
ments—Subsequent decree by consent of parties 
for instalments coupled with hypothecation of 
immovable property—If without Jurisdiction- 
Objection that contract of security is without con¬ 
sideration and unenforceable and that decree is 
without jurisdiction — Competency. 






x -- , 




The fact that a Court passes an instalment 
decree under O. 20, R. 11 (1), C. P. Code, does 
not make it functus officio or and its jurisdiction 
to pass a further and a different kind of instal¬ 
ment decree coupled with a hypothecation of 
immovable property. O. 21, R. U (2) i s wide 
enough to include and to apply to the fixing of 
instalments and the taking of security after the 
passing any decree for the payment of money 
whether the form of the original decree was for 
mstalments or for a lump sum, when the new 
direction is made by consent of both parties. The 
judgment-debtor cannot in execution contend 
that such a decree is without jurisdiction or that 
the contract of security was without considera¬ 
tion and therefore unenforceable. The Execut¬ 
ing Court is precluded from going behind the 
decree. (Rowland and Chatterji, JJ.) Lalita 
Prasad Chaudhury v. Syed Muhammad Man- 
soor. 18 Pat. 719=20 Pat.L.T. 924. 

j ??’ S' ** (2) and S 42— Application 
under O. 20, R. 11 (2)— To which Court to be 

made. 


An application under O. 20, R. 11 (2), C.P. 
Code, must be made to the Court which passed 
the decree and S. 42 does not confer concurrent 
powers on the Court executing the decree. ( D . R. 
Norman.) Champa Lal v. Kedar Mal. 1939 
A.M.L.J. 104. 

O. 20, R. 11 (2)— Compromise between 
parties that decretal amount should be paid by 
instalments—Court accepting compromise and 
dismissing execution case—Terms of compromise 
—If can be enforced in execution. 

Where after the decree parties agreed that 
the decretal amount should be paid by instal¬ 
ments and that if the judgment-debtor failed to 
pay three consecutive instalments in time, the 
decree-holder would have the right to realise the 
entire money by execution, and the Court accept¬ 
ed the compromise and dismissed the execution 
case in terms of the compromise, 

Held, that the Court must be deemed to have 
directed that the payment of the amount decreed 
should be made by instalments under O. 20, R. 11 
(2), C. P. Code, and that, therefore, the decree- 
holder was not bound to enforce the terms of the 
compromise by a separate suit but could do so by 
execution. 

Held, further, that if by the compromise there 
was an adjustment of the decretal amount within 
the meaning of O. 21, R. 2 of the Code, there was 
no inherent want of jurisdiction in the executing 
Court over the subject-matter and the parties by 
agreement had the right to arrange their own 
procedure and to give jurisdiction to the Court to 
adopt that procedure, and that, therefore, it 
would not be illegal to allow the decree-holder, 
on default of payment of three consecutive 
instalments, to realise the decretal amount by 
execution, which was the procedure agreed upon 
between the parties at the time of the compro¬ 
mise. ( Nasim AH and R. C. Mitter, JJ.) Mon- 
mohan Sanyal v. Khalishkali Co-operative 
Bank. 170 I.C. 767=10 R.C. 205=41 C.W.N. 
480=A.I.R. 1937 Cal. 236. 

-O. 20, R. 11 (2)—Executing Court passing 

order under — Validity — Acquiescence, if can cure 
illegality. 

If the executing Court passes an order under 
O. 20, R. 11 (2), C. P. Code, altering the terms of 
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the decree to be executed, it usurps the jurisdic¬ 
tion of the trying Court. The acquiescence of the 
judgment-debtor will not avail the decree-holder 
and he cannot execute the altered or amended 
decree. (D. R. Norman .) Champa Lal v. Kedar 
Mal. 1939 A.M.L.J. 104. 

-O. 20, R. 11 (2) —Order oti lime-barred 

application—If binding on parties. 

Even though the petition on which an order for 
payment of the decretal amount by instalments is 
made, is not made within six months of the 
decree, the order is not a nullity. The proper 
remedy of the person who objects to the order is 
to take appropriate steps for getting that order 
set aside and so long as that order is not set 
aside, it is binding on him. ( Nasim Ali and R. C. 
Mitter, JJ .) Monmohan Sanyal v. Khalish- 
kali Co-operative Bank. 41 C.W N. 480=170 

I. C. 767=10 R.C. 205=A.I.R. 1937 Cal. 236. 

-O. 20, R. 11 (2) —Order under — Applica¬ 
tion time barred — Legality — Limitation—Matter 
of procedure. j 

An order passed under O. 21. R. 11 (2) postpon¬ 
ing the date of payment of the decretal amount 
on terms, on an application filed after six months 
of the date of the decree, is notan order passed 
without jurisdiction. Limitation is a matter of | 
procedure and an order passed on a time-barred 
application is not one without jurisdiction. 
(Weston.) Sohan Raj v. Kesha. 1938 A.M.L, 

J. 86. 

-O. 20, R. 12—Court-fee—Application for , 

ascertainment of future mesne profits claimed in I 
suit and left open by decree—Rejection—Appeal 
—Valuation—Court-fee. See Court-Fees Act I 
(as amended in Madras), Sch. II, Art. 11. 49 
L.W. 652. 

-O. 20, R. 12 —Decree for mesne profits 

from date of suit until delivery of possession of 
property—Direction f or its ascertainment tn exe¬ 
cution — Legality—Duly of executing Court. 

If a Court passing a decree for delivery of 
possession of immovable property directs that an 
enquiry should he made in execution as to the 
amount of mesne profits from the institution of 
the suit till delivery of possession to the plain¬ 
tiff, the executing Court has no jurisdiction to 
question the propriety of the direction. It should 
enquire into the amount of mesne profits and 
forward its report to the Court which passed the 
decree and it would then be the duty of the Court 
to pass a final decree in conformity with the pro¬ 
visions of O. 20, R. 12 (2), CP. Code. 

Per Derbyshire, C.J., Mukherjea, J. (contra). — 
There is nothing improper or wrong in law in the 
suit Court directing that such an inquiry shall be 
made by the executing Court, and there is much 
to be said in favour of it from the point of view 
of convenience. ( Derbyshire , C. J. and Mukher¬ 
jea, J.) Commissioners for the Port of Cal¬ 
cutta v. Prohladrai. 67 C.L.T. 473=42 C W N 
748. 

-O. 20, R. 12 —Mesne profits—Calculation of 

—Deduction of collection charges. 

Even where the dispossession is wanton and 
malicious in calculating the amount of mesne 
profits the collection charges are to be deducted 
from the gross realization. Where there is no 
evidence as to the actual amount spent for collec¬ 
tion, the customary rate in India is 10 per cent. 
iR. C. Mitter and Biswas, JJ.) Rajf.ndra Nara- 
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yan Ray v. Bhairabendra Narayan Ray. 179 
I.C. 298=11 R.C. 522=68 C.L J. 152=A.I.R. 
1938 Cal. 563. 

-O. 20, R. 12 —Mesne profits — Interest —• 

Mode of calculation. 

When profits are earned or might have been 
earned by the wrongdoer yearly, inteiest on 
those profits must be calculated yearly and year 
by year. (R. C. Mitter and Biswas, JJ.) Rajf.ndra 
Narayan Ray v. Bhairabendra Narayan Ray. 
179 I C. 298=11 RC. 522=68 C.L J. 152=A.I. 
R. 1938 Cal. 563. 

-O. 20, R. 12 —Mesne profits — Interest — 

Rate. 

Mesne profits include interest, but it is settled 
law that the Court may in its discretion either 
refuse to give interest or give interest at such a 
rate as it thinks fit. There is no reason for mak¬ 
ing any distinction between different periods for 
calculation of interest. In absence of special cir¬ 
cumstances six per cent, is the usual rate. (R. C. 
Mitter and Biswas, JJ.) Rajendra Narayan 
Ray v. Bhairabendra Narayan Ray. 179 I C. 
298=11 R.C. 522=68 C.L.J. 152=A.I.R. 1938 
Cal. 563. 

-O. 20, R. 12— Mesne profits before and 

after suit—Power of Court to pass decree beyond 
jurisdiction. 

In a ruit for recovery of possession of immova¬ 
ble property and mesne profits, it is the value of 
the property plus the mesne profits for the period 
up to the date of the suit that would determine 
the jurisdiction of the Court. The mesne profits 
accruing pendente lite would not enter as an ele¬ 
ment in determining the value of the suit at the 
time when the suit is filed. It would, therefore, 
be quite competent to the Court to award in the 
shape of pendente lite mesne profits a sum of 
money which might exceed its pecuniary juris¬ 
diction. But as regards mesne profits accruing 
prior to the date of the suit, the Court can award 
mesr.e profits only to the extent of such an 
amount, which together with the value of the 
land would come up to an amount which is within 
its pecuniary jurisdiction. (M. C. Ghose and 
Mukherjea, JJ.) Hemanga Bhooshan Ray 
Chaudhuri v. Bheem Gharami. I.L.R. (1937) 

2 CaL 176=172 I.C. 591=10 R.C. 402=A.I.R. 

1937 Cal. 761. 

“ O* 20, R. 12— Partition suit—Preliminary 
decree passed on compromise—No provision for 

mesne Profits—Power of Court to direct enquiry 

into mesne profits. 

It cannot be denied that a decree can be varied 
by consent of parties. Although the preliminary 
decree passed on a compromise in a partition suit 
makes no provision for payment or ascertain- 
™ en *£°f me : ne profits, the Court would be 
justified in appointing a commissioner to deter¬ 
mine the amount of mesne profits, when the appli¬ 
cations and the proceedings of the Court clearly 
show that the intention of both the parties was 
that mesne profits should be paid to each other. 
(Zia-ul-Hasan and Hamilton, JJ.) Sri Krishen 
v. Jamna Narain. 173 I.C. 980=10 R.O,248= 

1938 O.L.R. 154=1938 O.A. 240=1938 O.W.N. 
348=A.I.R. 1938 Oudh 103. 

-O.20, R. 12 —Preliminary decrees granting 

mesne profits before suit—Exact date from which 
they were to be assessed not specified—Right of 
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plaintiff to mesne profits from 3 years anterior to 
suit. 

Where preliminary decrees gave the plaintiff 
mesne profits before suit but did not specify the 
exact date from which mesne profits were to be 
assessed, the decrees entitle the plaintiff to mesne 
profits before suit for such period as the law en¬ 
titles him to, that is to say, from three years 
anterior to the suit if profits had been received or 
might have been received by the defendant within 
that period. ( R.C . Milter and Biswas , JJ.) 
Ratendra Narayan Ray v. Bhairabendra Nara- 
yan Ray 179 I.C. 298=11 R.C. 522=68 C.L.J. 
152=A.I.R. 1938 Cal. 563. 

_0. 20, R. 12 —Proper procedure under — 

Ascertainment of mesne Profits 

The correct procedure under U. 2U, K. 14 r. 

Code,is for the Court to direct an inquiry as to the 


C. P. CODE (1908), O. 20, R 13. 

The provision of O. 20, R. 12 (c), C. P. Code, 
suggest, that when a person obtains a decree for 
possession of immovable property, the defendant 
would be answerable to the plaintiff for mesne 

profits either until he delivers up possession or 
relinquishes possession with notice to the decree- 
holder through Court. It is immaterial that the 
decree itself contains no direction as to future 
mesne profits. (Varadachariar , /.) Muthayya 
Konev. Rakappan Ambalam. 160 I.C. 729=8 
R.M. 724=1936 M.W.N. 175 (1)=43 L W 221 
=A.I.R. 1936 Mad 137=70 M.L.J. 87. 

- — O. 20, R. 12 (c) (Mad.)—Mesne profits— 
Application for ascertainment—Necessity—Limi¬ 
tation. See Limitation Act, Art. 181. 71 M.L. 
J. 388. 

O. 20, R. 12 (3) (Madras Amendment)— 


-- - . . c. \ a - .i , Construction and scope — Procedure—Direction by 

mesne profits, and then pass a final decree tor the appellate Court to Court of first instance to hold 


amount found due on inquiry. The Court which 
is directed to make the inquiry in execution ought 
merely to determine the amount and not pass an 
order for its recovery. It is for the trial Court 
to pass a final decree for recovery of the amount 
due (Beaumont, C.J.) Balaram Charya v. 
Chidambaragauda. 176 I.c. 254=11 R.B. 33= 

40 Bom.L.R 416=A.I.R. 1938 Bom. 320. 

_.O. 20, R- 12—Scope—Award of mesne 

profits within inquiry being directed—Award at 
time of decree itself—If in contravention of rule 

_Executability of such decree without fresh 

final decree. See Court-Fees Act (as amended 
?n Madras), S. 11. 1938 M.W.N. 286. 

__O. 20, R. 12— Suit for damages and arrears 

Q j ren t—Plaintiff not pressing claim for damages 
_ Court, if bound to pass preliminary decree. 

Where in a suit for damages and arrears of 
rent, the plaintiff makes it clear that he would 
not press his claim for damages and confines his 
relief to the recovery of the fixed rents which 
had been agreed upon between the parties, the 
amount becomes definitely ascertained, and the 
Court is, therefore, not bound to pass a prelimi¬ 
nary decree in the first instance. ( Sulaiman , C.J. 
and Bennet, J.) Bhagchi v. Morgan. 166 I.C. 
897=9 R A. 461 = 1936 A.W.R. 1212=1937 A.L. 
R. 104=A.I.R. 1937 All. 36. 

__O. 20, Rr. 12 and 18— Suit for partition 

and possession—Preliminary decree silent regard¬ 
ing mesne pro fit Award of mesne profits by final 

decree—Permissibility. 

The C. P. Code has not expressly laid down any 
procedure in regard to a composite action for 
partition and possession and in such a case the 
Court may pass a final decree for mesne profits 
even if it was not preceded by a preliminary 
decree relating to them. The mere fact that the 
preliminary decree for partition was silent as 
to the claim for mesne profits does not preclude 
the parties from applying or the Court from 
awarding mesne profits by its final decree; and 
this is specially so where the party liable has in 
the course of the suit undertaken to pay mesne 
profits to the successful party. (Venkatasubba 
Rao and Vekataramana Rao, JJ.) Swaminatha 
Odayar v. Gopalaswami Odayar. 183 I.C. 545 
=12 R.M. 318=1938 M.W.N. 1214=A I.R. 1939 
Mad. 81 = (1938) 2 M.L.J. 704. 

-O. 20, R. 12 (c)— Construction — Future 

mesne profits—Liability for—Extent of—Absence 
of direction in decree—Effect of. 


inquiry as to mesne pro fits—Proper course to be 
followed—Application by decree-holder for in¬ 
quiry—If obligatory — Limitation—Limitation Act. 
Art. 181. 

The word application in sub-R. (3) to R. 12 of 
0.20, C. P. Code, added by the Madras High 
Court, should be read as meaning a motion 
entirely free from the mischief of Art. 1*1 of the 
Limitation Act; and the words “and in every case 
the Court of first instance shall, on the applica¬ 
tion of the decree-holder, inquire and pass a final 
decree” must necessarily be subject to this limita¬ 
tion, ‘irrespective of any other limitation.' On an 
appellate Court directing a Court of first ins¬ 
tance under O. 20, R. 12 (3), C. P. Code, to make 
an inquiry into mesne profits the proper course 
for the Court of first instance to adopt on receipt 
of the record from the appellate Court is to fix a 
date for the appearance of the parties. If the 
decree-holder does not appear, the Court of first 
instance has no right to pass a final decree depri¬ 
ving him of the mesne profits awarded by the 
appellate decree, but should adjourn the matter 
sine die. It is not obligatory on the decree-holder 
to file an application asking for an inquiry into 
mesne profits and for the passing of a final decree, 
within three years of the final decree as required 
by Art. 181 of the Limitation Act. There is no 
question of limitation in such a case. (Leach, C. 

J., Krishnaswami Aiyangar and Somayya, JJ .) 
Ramasudramanya Pattar v. Karimbil Pati. 
I.L.R. (1940) Mad. 372=1940 M.W.N. 118=186 
I.C. 474=12 R.M. 641=50 L.W. 933=A.I.R. 
1940 Mad. 124=(1940> 1 M.L.J. 54 (F.B.). 

-O. 20, R. 13—-Administration suit—Assets 

insufficient to pay debts in full—Rateable distri¬ 
bution—Creditor not coming in and proving claim 
—Suit by for rateable re-distribution and for 
refund from creditors who have received divi¬ 
dends—Maintainability. Set Administration — 
Suit by Creditor. 38 Bom.L.R. 864. 

7 -O. 20, R. 13— Administration suit—Decree 

in—Consequences of—Power of Court to pass 
order staying or restraining execution by 
creditor of his decree—C. P. Code, S. 151 and 
O. 39, Rr. 1 and 2 —Application of. 

Though an administration suit is filed only by 
one creditor, the decree passed in the suit is in 
favour of all the creditors of the deceased 
debtor. No one should be allowed to have an 
advantage over another with respect to the 
enforcement of his claim against the estate of 
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the deceased. The Court passing the administra- estate but the suit is one for rents and profits of 
tion decree has jurisdiction to pass appropriate certain property held by the defendant under trust 
orders to prevent the execution of his decree by which is alleged to iiave failed and all that the 
any particular creditor, so that the Court may j Court is asktd to do is to decide, if the wakf is 
administer the entire estate for the benefit of all found to be invalid, whether plaintiff is entitled to 
the creditors—all of whom after the preliminary what he claims, such a suit is not an administra- 
decree should be considered as having become tion suit; and the Court if it finds that the wakf is 
parties to the suit. It can pass orders staying invalid should only grant the plaintiff’s claim and 
execution by a creditor of his decree, or an pass a preliminary decree accordingly and for 
order, in the nature of injunction restraining him rents. ( Mya Bit and Mosely, J J.) Daw Ein v. 
from executing his decree. Such orders are Dawn Chan Tha. 1940 Rang L.R. 136=186 
consequential orders and have to be passed to I.C. 210=12 R.R. 25l=A.I.R. 1939 Rang. 365. 

give full effect to the decree in the suit. It is j-O. 20, R. 14— Scope—Pre-emption decree — 

unnecessary to invoke S. 151 or O. 39, Rr. 1 and Direction to deposit certain amount within certain 
2, C P. Code, for the purpose of passing such time — Costs awarded to pre-emptor and vendee — 
orders. An applicant for such order need only Right of pre-emptor to deduct costs out of 
invoke the decree in the suit in their aid. 1 purchase price—Deposit after deducting entire 
(Madhavan Nair, /.)^ Nicholson Town Bank, ! costs aiuarded to pre-emptor — Validity—Costs of 
Ltd., 1 anjorf. v. \ aradarai ui.u Naidu. 182 vendee nut taken into account — Effect . 

L^;£54=12 R.M. 29=48 L W 849=1938 M.W. It is well established that a pre-emptor can 
N. 1127—A.l.R. 1939 Mad 204. j deduct the costs awarded to him from the sum 

-O. 20, R. 13— Scope — Administration which he is directed to deposit in Court, although 

decree — Distribution of dividends to creditors 1 ^ 1C Civil Procedure Code does not expressly 
rateably—Creditor not coming in and receiving permit a pre-emptor to deduct the amount of 
payment — Right of — Remedy — Procedure. costs awarded to him from the sum which he is 

The right of an unsatisfied or unpaid creditor, directed to deposit in Court. The rule permitting 
who has not come in under an administration such deduction of costs awarded to the pre- 
decree to obtain pa\ ment in respect of his debt, empior from the purchase price in a rule of 
unless he is precluded from exercising it by equity. Where there are cross-decrees as to 
reason of negligence, default or laches or any costs, i.e , where both the pre-emptor and the 
other circumstance which would make it inequit- vendee are awarded costs, the pre-emptor should 
able for the Court to make a decree in his favour in equity, only deduct from the purchase price 
is not by way of action but by way of a petition deposited by him the actual amount of costs 
under the administration action itself; such a which he could recover, that is, the balance due 
petition can, however, succeed only if the fund is to him after deducting the costs payable by him 
in Court or subject to the control of the Court, to the vendee under the decree. It would be 
and further the claim can only be made against unjust to permit the pre-emptor to deduct from 
satisfied legatees and can never succeed against the decree amount to be deposited the whole 
the creditors who have already been paid in amount of costs awarded to him and to leave the 
respect of their debts. ( Rangnekar , J.) Kison- vendee to recover the costs awarded to him from 
das Premchandv. 1 ivatlal Pratapshi & Co. the pre-emptor subsequently. If the pre-emptor 
^ RR 313=38 Bom.L.R. 864= in such a case deducts the whole amount of costs 

awarded to him from the purchase price and not 
merely the balance after deducting the costs 
awarded to the vendee, the deposit is not valid 
deposit. ( Harries . /.) Bhagwati Devi v. Chand- 
rika Prasad. 172 I.C. 765=10 R.A. 426=1938 
A.L.R. 37=1937 A L.J. 1114=1937 A.W.R. 782 
=A.I.R. 1937 All. 756. 

-O. 20, R. 14—Scope of—Significance of its 
provisions. See Pre-emption — Right, Nature 
of. 1939 N.L.J. 13. 

— O. 20, R. 14—Time fixed in decree under— 
Power of appellate Court to extend. See Pre¬ 
emption-Decree for. I.L.R. (1940) Nag. 157. 

O. 20, R. 15— Scope — Taking of accounts 
by Commissioner—Agreement between partners 
as to Payment of interest on capital of partners — 
If can be proved. 

The proof of an agreement betw'een the 
partners of firm, which forms an exception to the 
general rule of law that no interest is to be 
allowed on the capital account of each partner 
after dissolution, is not a matter concerning the 
mode of taking accounts. Even if such an agree¬ 
ment is pleaded in the plaint, it has to be proved 
before the Court and not before the Commis¬ 
sioner who takes accounts in accordance with the 
preliminary decree of the Court. A Com¬ 
missioner taking accounts has no power to decide 
questions relating to the terms of the partner- 


n.i r., oom. 

•— —O. 20, R. 13 —Suit for administration— 

Final decree — Contents—Order after preliminar- 
decree determining dispute but refusing to from, 
final decree—If appealable. 

The Code of Civil Procedure nowhere lay: 
down what are to be the contents of a final decre< 
in an administration suit. The contents mus 
depend upon the nature of dispute in each case 
Where after passing of a preliminary decree it 
an administration suit the Court passed an ordei 
which determined all the matters in disputi 
between the parties but refused to frame a fina 
decree, such order must be construed as a fina 
decree to that extent, and is appealable. (Jai La 
and Dalip Singh, J J.) Mt. Shahzadi Bi v. Mt 

iV36 L A a h B 879 168 1 C 105=:9 R L - 594 = A I R 

20, R. 13 —Suit for rents and profits o 
property heid in trust which is alleged to hav 
failed—Nature of decree. 

It is only where it is necessary lhat the estat 
should be administered by theCourt that the Cour 
may make payment of the liabilities of the estat 
and all persons who would be entitled to be pah 
may come in under the preliminary decree an< 
make their claims against the estate. Where i 
is not alleged that there are any debts due to th 
estate nor is the Court asked to administer thi 
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ship, its duration or the shares of the partners. 
He is bound by the terms of the decretal order of 
reference. (IVadia, /.) Motilal v. Sarup Chand. 
167 I.C. 208=9 R B. 284=38 Bom.L.R. 1058= 
A.I.R. 1937 Bom. 81. 

--O. 20, Rr. 15 and 17 —Procedure—Partner¬ 
ship— Dissolution—Accounts—Preliminary decree 

—Subsequent order of Court awarding damages 
to partner and giving directions as to taking of 
accounts—Nature of-If supplemental prelimi¬ 
nary decree or interlocutory order. 

Obiter.— Under. O. 20. R. lo, the Court is by its 
preliminary decree to direct such accounts to be 
taken as it thinks fit. while R. 17 of O. 20 enables 

the Court by any subsequent order to give any 
special directions with regard to the mode in 
which the account is to be taken. An order by 
the Court made after the preliminary decree, 
awarding certain amounts to a partner as dama¬ 
ges or compensation for breach of covenant by 
another partner and giving directions to the 
Commissioners as to the taking of accounts 
cannot be said to be a supplementary prelimmary 
decree, but is only in the nature of an interlocu¬ 
tory order which can be passed under O. 20, R. 17, 
C. P- Code. (Dhavle, J., on difference of opinion 
between Mahomed Noor and Manohar Lall, JJ.) 
•Ranwari Lal */. Shaikh Shukrullah. 19 Pat. 
1=188 I.C. 337=6 B.R. 653 = 12 R.P. 697=A.I. 
R. 1940 Pat. 204. 

-O. 20. Rr. 15 and 17— Scope—Powers of 

Court— Partnership — Dissolution — Accounts— 
Preliminary decree—Subsequent application for 
damages for breach of covenant by partner subse¬ 
quent to suit—Power of Court to deal with and 
to award damages—Inclusion in final account. 

A suit by one partner against another for 
damages for breach of a covenant of the partner¬ 
ship deed, brought before the dissolution, is liable 
to be defeated on the ground that a suit between 
partners should be a suit for general accounts in 
which the defaulting partner could be debited 
with any loss that might have been caused by his 
act. On the other hand a claim for damages for 
breach of covenant by a partner does not dis¬ 
appear when accounts are taken (upon a dissolu¬ 
tion or otherwise), though where the claim is 
advanced in the suit for (dissolution or) general 
accounts, it may be included in the decree under 
“just allowances”. If the breach is subsequent 
to the institution of the suit for dissolution, and 
the claim is advanced while accounts are being 
taken under the preliminary decree, the aggriev¬ 
ed party get his damages or compensation, where 1 
the preliminary decree is in sufficiently wide 
terms, by an application in the proceedings lead¬ 
ing to the final decree. Where the preliminary 
decree passed in the suit is not an ordinary one in 
an ordinary partnership action with accounts in 
common form, but the Court has proceeded to 
pass it as if it had to settle all claims between the 
parties, and the decree is intended to settle all 
such claims between the parties f it cannot be said 
that the Court has no jurisdiction to award 
damages subsequent to the suit on application 
made to it in that behalf and to order the amount 
to be shown in the final account. ( Dhavle , /., on 
difference of opinion between Mahomed Noor and 
Manohar Lall, JJ .) Banwari Lal v. Sheikh 
Shukrullah. 19 Pat. 1=188 I.C. 337=6 B.R. 
653=12 R.P. 697=A.I.R. 1940 Pat. 204. 


-O. 20, R. 16— Preliminary decree for 

accounts—Proceeding under, to obtain final decree 
—Nature of. 

Under the Code of 1908, the proceedings under 
a preliminary decree for accounts to obtain a 
final decree for money are proceedings in the suit 
and are not proceedings in execution in the tech¬ 
nical sense of that word as used in the Code. ( Sir 
George Rankin.) Vaishno Ditti v. Rameshri. 
64 I.A. 191 = 168 I.C. 427=41 C.W N. 814=39 
P.L.R. 472 = 1937 A.L.J. 1000=46 L.W. 52= 
1937 A.L.R. 412=1937 O.L.R. 303=18 Lah. 
502 = 1937 O.W.N. 699=39 Bom. LR 787=31 
S.L.R. 367 = 1937 A.W.R. 1021=9 R.P.C. 295= 
18 Pat.L T. 445=55 C.L.J. 387=1937 PWN 
473=3 B.R. 503 = 1937 M.W.N. 678=A.I.R. 
1937 P.C. 163 = (1937) 2 M L.J. 1 (P.C.). 

——O. 20, R. 16— Suit for accounts — Prelimi¬ 
nary decree if and when necessary. 

Although in O. 20, R. 16, C. P. Code, the ex¬ 
pression “shall pass a preliminary decree” is 
used, there are two clear qualifications to it: (1) 
the rule says “where it is necessary . . . that 

an account should be taken” and (2) that the 
Court is to direct “such accounts to be taken as it 
thinks fit.” Accordingly, where it is not neces¬ 
sary, the Court need not pass a preliminary 
decree and the words “such account to be taken 
as it thinks fit” obviously mean that the Court 
need not order any account to be taken unless it 
thinks fit. No hard and fast rule can be drawn 
between cases which are simple where a prelimi¬ 
nary is unnecessary and cases which are compli¬ 
cated where a preliminary decree is necessary. 
(Stone, C.J. and Clarke, J.) Hukumchand v. 
Mohammadji. I.L.R. (1940) Nag. 569=1940 
N.L.J. 295=A.I R. 1940 Nag. 207. 

-O. 20, R. 16— Suit by principal against 

agent for accounts—Decree in favour of defen¬ 
dant—Perm issi bill ty. 

In a suit for rendition of accounts brought by a 
principal against a commission agent, it is per¬ 
missible to a Court to pass a decree in favour of 
the defendant, if it turns out that a balance is due 
to him. (Collister and Bajpai, JJ.) Bhawani 
Sahai Selig Ram v. Chhajju Mal. 1937 A.L.J. 
115 = 1937 A.W.R. 16=168 I.C. 983=9 R.A. 693 
=1937 A.L.R. 433=A.I.R 1937 All. 276. 

-O. 20, R. 17—Scope—Effect of on Rr. 114 

to 120 of the Madras Civil Rules of Practice— 
Validity of latter rules. See Madras Civil Rules 
of Practice, Rr. 114 to 120. (1938) 1 M.L.J. 495 
(F.B). 

-O. 20, R. 18— Partition decree — Essentials 

—Duty of Courts. 

O. 20, R. 18 enjoins the Court first to ascertain 
judicially who all the persons are who are inte¬ 
rested in the property to be partitioned and then 
in its decree to declare who they are and also 
what their rights are. It goes to the whole root 
of the matter that at the outset the entire inte- 
rests in the property should be ascertained and 
fixed. Not only must the parties themselves to 
the partition suit take care that they bring before 
the Court all persons who are or may be interest¬ 
ed in what it is proposed to divide but the duty 
lies upon the Court itself in matters such as these 
to see that it has before it every one whose pre¬ 
sence is necessary to enable it to make the decia- 
ration which it is required to make by U. 

R. 18. The rights of the parties cannot bejudi- 
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daily determined in the absence of the persons 
interested to contest them. When O. 20, R. 18 
lays upon the Court the duty of declaring what 
the rights of the parties interested in the property 
are it means that there shall be a judicial decla¬ 
ration and not a mere ex parte declaration in the 
absence of some of the parties. ( Rround , J.) 
Noor Mahammad v. Zainul Abdin 1940 A.W. 
R. (H.C.) 375=A.I.R. 1940 All. 399. 

-O. 20, R. 18— Revenue-paying property — 

Partition—Hoiv to be effected. 

The partition of revenue-paying properties is to 
be effected by the Collector or by his subordinate 
in accordance with S. 54 read with O. 20, R. 18, 
C. P. Code. It is only if the Collector is unable 
or declines to effect the partition, the Court will 
appoint a Commissioner to partition the same by 
metes and bounds. (R.C. Mitter and Akram, JJ.) 
Ranada Kishore Roy v. Swarnamoyee Debi. 
188 I.C. 761 = 12 R.C. 24=70 C.L.J. 355=44 C. 
W.N. 114=A.I.R. 1940 Cal. 33. 

-O.20, R. 18 (1)— Limitation—Partition of 

lands assessed to Government revenue—Order 
decreeing partition and directing Collector to \ 
carry out division and to Put parties in possession 
—Application by parties to send papers to Collec • j 
tor—If one in execution — Limitation. 

Where in a parition suit, an order is made : 
decreeing partition of lands assessed to Govern¬ 
ment revenue and directing the parties to be put 
into possession and referring it to the Collector 
to carry out the partition, the duties of the Court 
are finished, and it is for the Collector to parti¬ 
tion the property and put the parties into posses¬ 
sion. The Court would send the papers to the 
Collector without being asked. But if as a mat¬ 
ter of practice the parties ask the Court to send 
the papers to the Collector in the form of an 
ordinary darkhast, that is not an application in 
execution at all, for there is nothing in a case of 
this sort for the Court to execute. Asking the 
Court to send the papers to the Collector is really 
asking the Judge to do a ministerial act. There 
is no article of the Limitation Act relating to an 
application of that sort, and Art. 182 of the Limi¬ 
tation Act does not apply to such an application. 
(Beaumont, C.J. and Wadia, J.) Jacinto v. Fer¬ 
nandez. 186 I.C. 119=12 R.B. 297=41 Bom.L. 
R. 921=A.I.R. 1939 Bom. 454. 

- O. 20, R. 19 —Lease of supply of water — 

Expenses connected with repairs of embankments 
— Lessee's right to set-off against arrears of rent. 

Where under a lease of a supply of water the 
lessor is bound to carry out the usual repairs of 
the embankments which resulted in such supply, 
the lessee, in a suit for arrears of rent against 
him, is entitled to claim a set-off on account of 
the expenses connected with the repairs which he 
had to do. Such a claim is admissible within the 
provisions of O. 20, R. 19, and it is not necessary 
for a set-off that it should be limited to O. 8, R. 6. 
(Bennet and Smith, JJ.) Kamal Devi v. Khuda- 
dad. 163 I.C. 872=9 R.A. 94=1936 R.D. 254= 
1936 A.L.J. 625=1936 A.W.R. 533=A.I.R. 1936 
All. 522. 

- O. 20, R. 19 (3) —Set-off—Legal set-off 

and equitable set-off—Set-off and counter-claim 
—Distinction. See C. P. Code, O. 8, R. 6. A.I.R 
1936 Cal. 277. 

- O. 21—Applicability—Execution of—Re¬ 
venue Court decree under Agra Tenancy Act— 


C. P. CODE (1908), O. 21, R. 2. 

Procedure—U. P. Revenue Manual, Ch. 40. Sec 
C P. Code, Ss. 68, 69, 70, 71 and 72. 1935 R.D. 
197. 

See also 1937 R.D. 37. 

-O. 21—Applicability—Order for costs by 

Registrar under S. 75 (4), Registration Act— 
Execution—-Procedure See Registration Act, 
S. 75 (4). (1937) 1 M.L.J. 635. 

-O. 21 — Attachment — Formalities. 


O. 21, C P. Code, is a very formal matter, and 
no property can be declared to be attached until 
all the formalities prescribed b> the Code and the 
rules are complied with. (Mockett, J.) Balu- 
s am i v. Official Assignee of Madras. 189 I.C. 
406=1939 M.W.N. 573 = A I.R. 1939 Mad. 811. 

-O. 21, R 1— Applicability — Compromise of 

claim proceedings —Agreement to receive in instal¬ 
ments—In default of payment on due fates, whole 
amount to be paid—Default on due date, a holiday 
—Tender into Court next day—Right to apply for 
full amount, if arises. 

The agreement between parties was that the 
amount due should be paid in instalments, and if 
there was any default in such payment, the whole 
of the amount is to become payable. In such a 
case where the due date fell on a holiday and the 
instalment was not paid, it could not be deposited 
in Court on the next working day relying upon 
O. 21, R. 1, C. P. Code, for where two alternatives 
are provided one cannot be chosen in such a man¬ 
ner as to prejudice the rights of the other party. 
One could not commit a default and thereby 
extend the time in derogation of the terms settled 
between the parties. In such a case the entire 
amount becomes payable. <Bennet , Ag.C.J. and 
Ganga Nath. /.) Rosiian Lal y. Ganpat Lal. 
I.L.R. (1938) All. 337=174 I.C. 986=10 R.A. 
641=1938 A.L.R. 365=1938 A L J. 121 = 1938 A. 
W.R. (H.C.) 93=A.I.R. 1938 All. 199. 

-O. 21, Rr. 1 (1) (a) and 2— Joint decree- 

holders—Payment to one and admission of satis¬ 
faction by him—If binds the rest. 

Payment of the decree amount to one of several 
decree-holders and admission of satisfaction by 
him will not bind the others in the absence of evi¬ 
dence to prove that he received it on behalf of all. 
( Norman , I.C.S.) Muhammad Aziz Ullah v. 
Abdullah. 1936 A.M.L.J. 32. 

-O. 21, R. 1— Payment into Court — Decree- 

holder if entitled to interest up-to-date of notice 
of Payment. 

Where a decree awards interest till date of pay¬ 
ment and the judgment-debtor pays the decree 
amount into Court,interest ceases to run from that 


date and the decree-holder cannot claim interest 
up to the date of the notice to him under O. 21, 
R. 1 (2), C. P. Code. (Stone, C. J. and Bose, /.) 
Seth Laxminarayan v. Seth Ghasiram. 183 
I.C. 256=1939 N.L.J. 211=A.I.R. 1939 Nag. 
191. 


O. 21, R. 2—Adjustment—Acceptance of 


mere agreement. 

A decree can be adjusted or satisfied by the 
making of an agreement between the decree- 
holder and the judgment-debtor. An obvious in¬ 
stance is the taking of a negotiable instrument 
which is nothing but a particular form of promise. 
The decree-holder may accept and the parties may 
have recorded in lieu of the performance of the 
terms of the decree an agreement to perform 
something else. In that case it is the new agree- 
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roent itself which has been accepted and which is a decree against B andB offers to transfer certain 
recorded and not | he performance or terms of the (property to A, and A accepts that promise to 
agreement. The latter^ would be substiluting a | transfer in whole or part satisfaction of his decree 


new decree. (Ameer Ali, J.) Surput Sinch t/. 
Maharaj Bahadur Singh. 172 I C. 282=10 R. 
C. 356=42 C.W.N. 519=A.I.R. 1936 Cal. 222. 

-O. 21, R. 2— Adjustment—Adjustment of 

decree pending appeal—Adjustment not certified — 
Court, if debarred from recognising the adjust¬ 
ment. 

When there is an executable decree and an ad¬ 
justment of that decree, O- 21, R. 2 requires that 
adjustment to be certified, quite regardless of 
■whether there is or is not an appeal pending 
against that decree; for, the fact that an appeal is 
pending does not prevent the lower Court’s decree 
from being executed, and if any adjustment is 
come to after the decree and before the decision 
of the appeal and is not certified or recorded as 
required under O. 21, R. 2, the Court is debarred 
by sub-R. 3 from recognizing such an adjustment. 

(Wadsworth, /.) Krishnamachari v. Appala- 
charyulu. 161 I.C. 751=8 R M. 865=1936 M. 
W.N. 123=43 L.W. 60l=A.I.R. 1936 Mad. 494. 

-O. 21, R. 2— Adjustment — Certification — 

Presumption as to—Burden of proving non-certi¬ 
fication 

An adjustment of a decree must be presumed to 
have been duly certified, regard being had to the 
cardinal rule of evidence that all things are pre¬ 
sumed to have been rightly done ; and until the 
contrary is proved the burden of proving that an 
adjustment has not been duly certified is on the 
party who says that it has not been so certified. 
(Stone, C.J. and Niyogi, J.) Raghoji v. Vithoba. 
169 I.C. 110=9 R.N. 302=19 N.L.J. 175=A.I.R 
1937 Nag. 217. 

-O. 21, R. 2— Adjustment—Compromise 

under which judgment-debtor makes over certain 
decrees to decree-holder in partial adjustment of 
claim and agrees to pay balance in instalments — 
Compromise, if adjustment. 

Where a compromise states that certain decrees 
which are the property of the judgment-debtor 
had been made over to the decree-holder in partial 
adjustment of his claim and that the balance 
would be paid by means of instalments, the com¬ 
promise amounts to an adjustment. The provi¬ 
sion regarding instalments does not amount to 
substitution of a new decree for the old decree. 
(Abdul Rashid, J.) Daru Mal z/. Todar. 1811 
C. 243=11 R.L. 796=40 P.L.R. 264=A.I.R. 1938 
Lah. 602. 

O. 21, R. 2— Adjustment—Conditions of 

.. /t _ j . . _ I i r r J 


validity—Actual payment—If necessary. 

It is not necessary that there should be an actual 
payment in order to constitute a valid adjustment 
within the meaning of O. 21, R. 2, C. P. Code. 
(Broomfield and IVadia, JJ.) Shankar Atmaram 
v. Keshav Govind. 60 Bom. 729=164 I C. 9= 
9 R.B. 70=38 Bom.L.R. 505=A.I.R. 1936 Bom. 
277. 

--O. 21, R. 2— Adjustment—Contract that 

judgment-debtor will do something in future. 

A promise to do something in future is legal 
consideration, and if the decree-holder chooses to 
accept such a promise by the judgment-debtor 
there is nothing in law to prevent him from doing 
so, and such a promise by the judgment-debtor 
and acceptance thereof by the decree-holder is a 
le^ai adjustment of the decree. Thus if A holds 
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that is a binding contract which constitutes an ad- 
j ustment of the decree in whole or in part and can 
be pleaded by B in bar of execution. But if A, as 
is usually the case, agrees to accept the transfer 

ot the property in whole or part satisfaction of 

his decree, at that stage there is no concluded 
agreement between the parties, but A has really 
made a counter-offer which can be accepted by B 
only by performance, i.e., by the actual transfer of 
the property. In this latter case there is no ad¬ 
justment until the property has been actually 
transferred. (Roberts, C.J., Dunkley and Braund f 
Arunachalam Chettyar V. V.M.R.P. Firm. 
1938 Rang L.R. 385=175 I.C. 498=10 R.R. 500: 
=A.I.R. 1938 Rang. 202 (F.B). 

O. 21, R. 2— Adjustment — Execution—Re¬ 
ference to arbitration — Award — Validity—Power 
of Court to give permission for reference and file 
award in execution — Sch. II. 

There is no illegality in adopting the procedure 
provided by Sch. II, C. P. Code, to execution pro¬ 
ceedings, if those proceedings are regarded merely 
as a means to the adjustment of the decree. It is 
open to the parties to adjust their differences 
under O. 21, R. 2, C P. Code, in execution pro¬ 
ceedings and it is perfectly competent to the exe¬ 
cuting Court to give permission to the parties to 
refer their disputes to arbitration. The award 
would be valid and the result of the award would 
be only an adjustment of the original decree, and 
not the passing of a new decree which the executing 
Court cannot do. The order of the Court directing 
the award to be filed and a decree to be drawn up 
accordingly is a sufficient record of the adjust¬ 
ment. (Broomfield and Macklin, JJ.) Zumaklal 
Motiram v. Fulchand Tarachand. 42 Bom.L.R. 
867. 

-O* 21, R. 2—“Adjustment”—Executory 

agreement—If can be “adjustment”—Agreement 
varying time or manner of enforcement of decree 
—Enforceability in execution—Agreement totally 
adjusting decree and extinguishing decree im¬ 
mediately—Effect of—Right to execute original 
decree. See C. P. Code, S. 47 and O. 21, K. 2. 
I.L.R. (1939) Kar. 725. 

-*0. 21, R. 2— Adjustment — Executory con¬ 
tract. 

An executory contract may form the subject of 
an adjustment. But where a compromise does 
not completely extinguish the rights of the plain¬ 
tiff under the preliminary decree, but provides for 
their revival in cases of default, such a compro¬ 
mise is not an adjustment. (Baguley and Mosely, 

JJ:) V.N.A. Firm v. Bank of Chettinad, Ltd. 179* 
I.C. 875=11 R.R. 35l=A.I.R. 1938 Rang. 353. 

-O. 21, R. 2 and S. 47— Adjustment — Execu¬ 
tory contract—Compromise not an adjustment — 
Remedy of decree-holder—Execution or separate 
suit. 

An executory contract is not an adjustment 
within the meaning of O. 21, R. 2, C. P. Code, and 
cannot be pleaded as a bar in execution. A com¬ 
promise which is not an adjustment within the 
meaning of O. 21, R. 2, C. P. Code, clearly does, 
not extinguish the original decree, since it can be 
executed in spite of the compromise. He j C ^ a 
separate suit on the compromise is barred by 
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S. 47, C. P. Code. (Norman , I.CS. ) Gopi v. 
Ratan Lal. 1939 A.M.L.J. 21. 

-O. 21, R. 2— Adjustment—Executory con¬ 
tract—If enough. 

A decree can be lawfully adjusted by a contract. 
It is not necessary that there must be a completed 
transaction. It is enough if the decree-holder 
enters into a fresh contract with the judgment - 
debtors for the satisfaction of the decree and if 
the contract is lawfully enforcible even though 
executory, it might operate as an adjustment of 
the decree. Distinction must be made, however, 
between a case where the decree-holder accepts 
as an immediate satisfaction or adjustment of the 
decree a promise of the judgment-debtors to do 
something in future and the case where the 
agreement is to accept a decree as adjusted or 
satisfied only if the thing promised is actually 
done at a future date. ( Mukherjea , J.) Serajul 
Haque v. Noabali Meah. 42 C.W.N. 313. 

-O. 21, R. 2—“ Adjustment”—Meaning and 

effect of. 

Adjustment of a decree within the meaning of 
O. 21, R. 2, C- P. Code, means the extinguishing 
of a decree by satisfaction out of Court. It is to 
all intents and purposes executed and no question 
of the execution of the adjusted decree is possi¬ 
ble. The wording of O- 21, R. 2, C. P. Code, 
implies a finality which excludes any future ap¬ 
plication in execution to the Court. A decree 
can be adjusted within the meaning of R. 2 of 
O. 21, C. P. Code only by an executed agreement 
and not by an executory agreement. It is not an 
adjustment of a decree within the meaning of R. 2 
for one decree requiring execution by the Court 
to be substituted by agreement of the parties for 
the decree of the Court, for, if this principle 
were accepted, the Court might be called upon to 
execute not the decree it passed, but a hundred 
decrees, not one of which it passed or which any 
other Court passed, but which the parties choose 
to substitute by mutual agreement for the decree 
of the Court. Hence where by a subsequent 
agreement the decree is varied, the substituted 
decree cannot be executed. (Davis, J.C. and Lobo, 
A.J.C. ) Ramibai Jethmal v. Rewachand San- 

tokram. 171 I.C. 477=10 R.S. 107=21 S.L.R. 
491=A.I R. 1937 Sind 229. 

3 S' ijI’ 2 — Adjustment—Statement by 

decree-holder that understanding has been arrived 
at which judgment-debtor and that tim e has been 
given to complete it—If amounts to. 

Where on the statement of the decree-holder's 
agent that an understanding had been arrived at 
with the judgment-debtor and at his request he 
was being allowed to complete it and that in case 
of non-completion of the understanding proper 
application for further proceedings would be 
presented, the executing Court adjourned the case 
to a certain date and on that date consigned the 
proceedings to the record room. 

Held, , that the alleged adjustment was merely 
an inchoate agreement; and adjustment was 
under consideration and was to be made on the 
fulfilment of certain conditions; and that it was 
not an adjustment actually made and completed 
based on a future promise; and it did not there¬ 
fore, come within the purview of O. 21, R. 2, C.P. 
Code. (Addison and Din Mahomed , //.) Bharat 
National Bank Ltd. v. Bhacwan Singh. I.L. 
K. (1938) Lah. 470. j 

U. D -98 
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-O. 21, R. 2—Adjustment—Validity—Ad¬ 
justment before c ale—Application to be recorded 
after sale. See C. P. Code, O. 21, Rr. 92 and 2. 
41 P.L.R. 220 

-O. 21, R. 2— ‘'Agreement"—Arrangement 

by judgment-debtor with decree-holder providing 
for satisfaction of decree in different mode from 
that in decree. 

An act of the parties agreeing to vary the 
decree is not an adjustment of the decree ; but an 
agreement made by a judgment-debtor with a 
decree-holder providing for the satisfaction of a 
decree which differs from the one mentioned in 
the decree itself is not a variation of the decree 
directing payment of money, but is merely an 
adjustment to the satisfaction of the decree- 
holder as contemplated by O. 21, R. 2 (1). (Cuha 
and Bartley, J J.) Kurani Debya v. Jot,amaya 
Debya. 167 I.C. 285=9 R.C. 680=66 C.L J. 21 
=A.I.R. 1936 Cal. 518. 

-O. 21, R. 2— Agreement — Contract by judg¬ 
ment-debtor to assign property to decree-holder 
in future—If amounts to adjustment. 

There is no reason why a decree should not be 
adjusted or extinguished by a new contract in 
which the judgment-debtor agrees to do some¬ 
thing in future. A contract under which it is 
agreed that the judgment-debtor should for a 
certain sum of money assign a certain property to 
the decree-holder is an adjustment coming under 
O. 21, R. 2, C. P. Code. (Courtney-Terrell, C.J. 
and Saunders, J.) Satyabadi Sahu v. Mani 
Sahu. 15 Pat. 390 = 165 I.C 940=18 P.L.T. 
110=3 B.R. 106=9 R.P. 236=A.I.R. 1936 Pat. 
619. 

--O. 21, R. 2— Agreement — Decree-holder 

promising to cancel decree if judgment-debtor 
does something in future—If amounts to. 

Where in execution of a decree for money the 
decree-holder agrees that if the judgment-debtor 
transfers some land and pays a certain sum of 
money to him , the decree would be regarded as 
fully adjusted but the judgment-debtor, neither 
transfers the land nor prays the sum agreed upon, 
it cannot be said that there has been an ad¬ 
justment of the decree. The alleged adjustment, 
if sought to be proved, is notan adjustment at all 
within the meaning of O. 21, R. 2. It is nothing 
more than a promise to cancel the decree if the 
judgment-debtor shall have done something in 
the future. A.I.R. 1933 Mad. 28, Appl. (Baguley 
and Mosely, JJ.) S. T. R. M. Chettyar Firm v. 
Andathal. 164 I C. 106=9 R.R. 58=A.I.R. 1936 
Rang. 289. 

-O. 21, R. 2—“ Agreement ”— Oral agreement 

between decree-holder and judgment-debtor that 
former will accept some acres of land in satisfac¬ 
tion of decree—If adjustment. 

O. 21, R. 2 contemplates an adjustment which is 
capable of execution and which extinguishes the 
decree. There was an oral agreement between 
the decree-holder and the judgment-debtor that 
the former shall accept some acres of land in 
satisfaction of the decree. 

Held, that the oral agreement was not capable 
of being enforced or executed and hence could 
not constitute an adjustment within the meaning 
of O. 21, R. 2. (Haveliwala and Lobo, A.J.Cs.) 
Udharam Baharmal v. Murari Lal. 167 I.C. 
417=9 R.S. 182=30 S.L.R. 249=A.I.R. 1936: 
Sind 191. 
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_O. 21, R. 2— Agreement—Substitution 

■fresh contract in place of decree. 

The parties to a decree are competent to subs¬ 
titute a fresh contract for the decree, and when 
such a contract comes into existence it is open to 
the judgment-debtor to apply under O. 21, R- 2, 
CP-Code, to record the adjustment. But an 
agreement that at some future time on delivery 
of property the decree would be considered satis¬ 
fied cannot amount to an adjustment of the 
decree as contemplated by 0_ 21, R 2. (IVeston.) 
Mala v. Awana. 1935 A.M.L.J. 97. 

_0.21, R. 2 —Agreement between parties 

superseding decree, recorded as adjustment—New 
agreement so recorded—If capable of execution. 

The main principle is that a decree once made 
cannot be varied; so where a decree has been 
made, and a subsequent agreement between the 
parties superseding the original decree is recorded 
as adjustment, the new agreement is not prima 
facie capable of execution because, if it is made 
capable of execution, it would automatically vary 
the decree. The same principle applies even 
where the decree-holder has accepted in satisfac¬ 
tion an agreement which itself contains a condi¬ 
tion or term that the subsequent agreement shall 

be capable of execution. Logically, if the effect 
of a subsequent agreement containing such a 
clause is, as it must be, to vary the old decree, it 
is not the proper subject matter of an application 
to record an adjustment because it produces in 
effect what the law precludes. Put otherwise, 
the agreement is capable of being recorded as an 
adjustment but incapable of being the subject 
matter of execution. It is an agreement merely. 
(Ameer Ali, J .) Surput Singh v. Maharaj 
Bahadur Singh. 172 I.C. 282=10 R.C. 356=42 
C.W.N. 519=A.I.R. 1937 Cal. 222. 

-O. 21, R. 2 —Agreement relating to time and 

manner of enforcement of decree—If can be 
recorded. 

An agreement intended to govern the liability 
of the debtor under the decree and to have effect 
upon the time and manner of its enforcement is a 
matter to be dealt with under S. 4/, C. P. Code, 
and cannot be properly recorded by the Court. 43 
C.W.N. 501 (P.C ), Rel. on. (Mitter and Rau, 
JJ.) Pattu Kumari u. Nirmal Kumar. 185 I. 
C. 691 = 12 R.C. 392=70 C.L.J. 5=43 C.W.N. 
907=A I.R. 1939 Cal. 569. 

-O. 21, R.2 —Agreement that decree should 

he executed in certain zuay—Agreement recorded 
in Court—Objection by third party to execution 
in such way — Permissibility. 

When the parties have agreed that a decree 
should be executed certain way and that agree¬ 
ment has been recorded in Court, it is not permis¬ 
sible for a third party to object to execution in 
the way the parties to the suit have chosen. 
(Panckridge, J ) Mannalal Srimal v. Nf.hal- 
chand Samsukha. 41 C.W.N. 1133. 

-O. 21, R. 2— Applicability—Decree for pos¬ 
session. 

The words "the decree" in O. 21, R. 2, surely 
mean ‘a decree of any kind' and would include a 
decree for possession of a house. No adjust¬ 
ment of such decree can be recognised by the 
Court unless it is certified and no application for 
certification can be made except within 90 days 
(/at Lai, J.) Shadi v Ram Ditta. 165 I.C. 35. 


O. 21, R. 2— Applicability — Execution by 
attachment of decrees in favour of judgment- 

debtor—Realisation—If a payment out of Court. 

Where a decree-holder applied for execution 
by attachment of certain decrees in favour of his 
judgment-debtor and in pursuance of an order of 
Court proceeded to realise the amounts due in 
respect of the attached decrees, the payments 
made by the judgment-debtor under the attached 
decrees, are to be deemed to have been made in 
Court and not outside Court. Hence O. 21, R.2 
has no application to cases of such payments. 
(Rachhpal Singh and Ismail, JJ.) Thomas Skin¬ 
ner v. Ram Rachpal. I.L.R. (1938) All. 294= 
174 I.C. 439=1938 A.L.R. 276 = 10 R.A. 572= 
1938 A.L.J. 59=1938 A.W.R. (H.C.) 80=A.I.R. 
1938 All. 141. 

- 0.21, R. 2 — Applicability—Payment prior 

to decree—If can be pleaded. 

O. 21, R. 2, C. P. Code, applies only where 
money payable under a decree is paid out of 
Court. But where money is paid at a time when 
there was no decree in existence, O. 21, K. 2 can¬ 
not apply. (Pollock, J.) Bhaskar Dattatraya 
v. Nilkanth Dattatraya. 177 I.C. 673=11 R 
N. 159=1938 N.L.J. 148==A.I.R. 1938 Nag. 
265. 

-—-O. 21, R. 2—(Patna Amendment)— Appli¬ 
cability—Pending execution. 

O. 21, R. 2 refers to the stage when there is no 
execution case pending and when the judgment- 
debtor comes to notify to the Court an adjust¬ 
ment outside the Court. The rule therefore does 
not apply when an execution case is pending. 
(Mohamad Noor, J.) Surajmal v. Manbodh 
Bhagad Lall Chand Ram. 4 B.R, 501=174 I.C. 
1007=10 R.A. 563=A.I.R. 1938 Pat. 204. 

-O. 21, R. 2— Applicability — Preliminary 

decree under O. 34, R. 4. 

A preliminary decree passed in a mortgage suit 
for sale under O. 34, R. 4, C. P. Code, not being 
executable the provisions of O. 21, R. 2, C. P. 
Code, do not apply. (Bhide, J.) Raja Ram v. 
Allahabad Bank, Ltd. I.L.R. (1939) Lah. 313 
= 185 I.C. 75=12 R.L. 263 (2)=41 P.L.R. 26= 
A.I.R. 1939 Lah. 79. 

-O. 21, R. 2—Certification—Decree under 

execution by Collector—Certification of adjust¬ 
ment—Jurisdiction—Collector’s powers. See C. 
P. Code, S. 68 and O. 21, R.2. 19 N.L.J. 175. 

-O. 21, R. 2— Certification — Forum—Decree 

transferred to another Court for execution. 

When a decree has been transferred for execu¬ 
tion and execution has been taken out in the 
transferee Court, the judgment-debtor can make 
an application to that Court for the certification 
of a satisfaction of the decree and such transferee 
Court has jurisdiction to record the satisfaction, 
if it finds after due enquiry that the satisfaction 
has been made. Certification of adjustment is 
governed by O. 21, K. 2. In construin g the expres¬ 
sion ‘the Court' occurring in sub-R. (2) of R. 2 
of O. 21, reference must be made to sub-R. fl) of 
the same rule, and sub-R. (1) says that the Court 
is the Court whose duty it is to execute the 
decree. (Roberts, CJ. and Dunkley, J •) JAGA- 
dish Mishra v. Saw Eu Hoke. 1940 Rang.L.K. 

3 56=A.I.R. 1940 Rang. 236. 
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-O. 21, R. 2— Certification—Statement of 

decree-holder in reply to judgment-debtor's appli¬ 
cation under 0. 21, R. 2 (2)— If amounts to certi¬ 
fication. 

Where a judgment-debtor applies tinder 0.21, 
R. 2(2) for recording of certain payments and 
the decree holder in reply files a statement that 
certain sums of money were received but that 
they were paid on account of interest, not allowed 
by the decree, but agreed to be paid in conse¬ 
quence of a separate agreement entered into after 
the passing of the decree, it cannot be an admis¬ 
sion that the payments were in satisfaction of the 
money due under the decree and cannot therefore 
amount to a certification. (Verma, /.) Abid 
Husain v . Kunj Behari Lal. 184 I.C. 668 = 
12 R A. 269=1939 A.W.R. (H.C ) 635=A.I. 
R. 1939 All. 581. 

-O. 21, R. 2— Compromise after decree — Re¬ 
cording of—If barred. 

Where an alleged compromise was admittedly 
subsequent to the passing of a final decree in a 
suit, and it was filed under O. 23, R. 3, C. P. Code, 
to be recorded and the application was rejected, 
it was held that there was no bar in law to the 
recording of that compromise under 0.21.R.2, 
C. P. Code. (Bennet and Verma, JJ.) Gaya 
Prashad v. Ram Charan. I.L.R. (1940) All. 
190=187 I.C. 805 =12 R.A. 569=1940 A.W. 
R. (H.C.) 105=1940 A.L.J. 88=A.I.R. 1940 All. 
184. 

-—O. 21, R. 2—Decree-holder—Tf includes 

attaching decree-holder—Holder of attaching 
<lecree—If competent to certify satisfaction of 
attached decree. See C. P. Code, O. 21, R. 53 (3). 
51 L.W. 148=(1940) 1 M.L.J. 292. 

-O. 21, R. 2— Joint decree-holders — Receipt 

of payment and certification of satisfaction by one 
only — Competency. 

One of several decree-holders cannot, by recei¬ 
ving payment of the decretal amount out of 
Court, certify satisfaction of the entire decree, if 
he is not authorised by his co-decree-holders to 
<lo so. (R . C. Milter , /.) Arshedau Sheik v. 
Meictauddin Sheikh. 62 C.L.J. 560. 

-—O. 21, R. 2— Jurisdiction to record satis¬ 
faction—Poveer of executing Court to record 
satisfaction of decree outside its jurisdiction. 

Ain executing Court has no power to record 
satisfaction of a decree over which it has no 
jurisdiction and a report to the executing Court 
of satisfaction of some decree pending before 
another Court is of no effect. (Wadsivorth, J .) 
Ahamad Ibrahim Rowther v. Allapichai Row- 
thf.r. 51 L.W. 148=1940 M.W.N. 505=A I R 
1940 Mad. 534 =( 1949 ) } M.L.J. 292. 

-—O* 21, R. 2—Limitation—Application by 

one judgment-debtor to certify payment by an¬ 
other—Limitation—Execution sale of properties 
of one judgment-debtor—Application to set aside 
on ground of satisfaction of decree by uncertified 
payment by co-judgment-debtor—Maintainability 
after 90 days—S 47—If applicable. See C. P 
Code, S. 47 and O. 21, R. 2. 17 Pat.L.T. 195. 

——O. 21, R. 2 — Limitation—Certification by 
decree-holder—Right of judgment-debtor to have 
satisfaction recorded. 

There is no limitation for a decree-holder to 
certify payments received by him under the 
decree, and if the decree-holder has really 
certified at one stage, the judgment-debtor is 
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entitled to take advantage of it and request the 
Court to record satisfaction to that extent. 
(Somayya, 7.) Muthukrishna Raja v. Vis- 
walinc.a Kapavarayar. 1940 M.W’N. 547. 

—--O. 21, R. 2— Payment or adjustment—In¬ 

quiry as to, if contemplated. 

O. 21, R. 2, C P. Code, does contemplate and 
inquiry into an alleged payment or adjustment by 
the Court to which an application is made under 
that provision and that Court is bound to hold 
such inquiry. (Zia-ul-Ilasan and Yorke, JJ.) 
Baijnath v. Bishwanath. 189 I.C. 271 = 1940 
O.W.N. 629 = 1940 O.L.R. 426 - 1940 O A. 499 
= 1940 A.W.R. (C.C.) 257. 

-O. 21, R. 2 and Limitation Act (IX of 

1908), Art. 174 —Pa yment of decree amount — 
Decree-holder applying to record satisfaction of 
decree—Absence at the time of enquiry — Dismis¬ 
sal of application—Subsequent application by 
judgment-debtor to enter satisfaction—Dismissal 
of it as being time-barred—If sustainable — Pro¬ 
per procedure. 

A decree-holder was alleged to have received 
the decree amount. Within 30 days of the alleged 
payment he himself applied to record satisfaction 
of the decree. A third party who had attached 
the decree raised objection and an enquiry was 
held in that connection. Then the decree-holder 
denied the payment but was absent from the en¬ 
quiry and his vakil reported no instructions. The 
Court struck off the decree-holder's petition but 
reserved the judgment-debtor’s right to claim full 
satisfaction in proper proceedings. The judg¬ 
ment-debtor accordingly applied for satisfaction 
of the decree being recorded. The lower Court 
dismissed the application as being time-barred. 

Held, on revision, that the application if treated 
as an independent application was not saved by 
S. 5 or S. 14 of the Limitation Act; but the lower 
Court was not justified in striking off the appli¬ 
cation of the decree-holder. At any rate at the 
later stage, the Court ought to have proceeded 
with the original application of the decree-holder, 
treating the application of the judgment-debtor 
only as an application to continue the former 
proceeding. (1918) 35 M.L.J. 253, Foil. ( Varada- 
chariar, J.) Kailasa Padiachi v. Duraippa 
ICachirayar. 180 I.C. 437=11 R.M. 705=48 L. 
W 916=1938 M.W.N. 1245=A.I.R. 1939 Mad. 
163 =(1938) 2 M.L.J. 936. 

-0.21, R. 2 —Predecretal agreement — Mort¬ 
gage suit Agreement between preliminary and 
final decree—If could be pleaded in bar of execu¬ 
tion. 

Where an unregistered agreement was alleged 
to have been executed by the decree-holder after 
the passing of the preliminary decree and before 
the final decree whereby he agreed not to execute 
the decree against some of the items of the hy- 
potheca, it was held that there was nothing in the 
above agreement which showed that it was inten¬ 
ded to attack the decree sought to be executed, 
for it could not be said that it was intended to 
attack the final decree which had not yet been 
passed. Any agreement which merely relates to 
the execution or the decree and does not attack 
decree itself could be p’eaded in bar of execution. 

(Pandrang Row and Abdur Rahman, JJ.) Mee- 
nakshisundaram Ayyar v. Swaminatha Iyer. 
I.L.R. (1938) Mad. 451=1938 M.W.N. 193=174 
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I.C. 681=10 R.M. 737=48 L.W. 448=A.I.R. 

1938 Mad. 456=(1938) 2 M.L.J. 404. 

-O. 21, R. 2— Power of Court-Certification 

by decree-holder—Enquiry by Court os to actual 
amount of payment—Jurisdiction to hold. . 

Although there is no specific provision m the 
Code in that behalf, when a decree-holder certifies 
part satisfaction and the materials pu e ° 

Court by the decree-holder are such as fo put the 

Court on notice that there was a d,s P ut ^.^ t j v ^ 
the parties as to whether the amount certified was 
less than the amount wliicli had been actually 
naid it is au'te competent for the Court to give 
no ice to the judgment-debtor and enter into 
an enquiry as to whether more has been paid than 

that 'which the decree-holder certifies. ((-Eats- 
ih J \ VFFRARAf,AVlAH V. VENKATA LaKSEM* 

164™434 A (i;=9 R.M. 123=1936 M. 

W N - Tfnfts-Proceedinn under 

& ]6— Judgment-debtor if can plead uncertified 

adjustment—Relation between parlies to adjust¬ 
ment not that of decree-holder and judgment- 

debtor—Effect of. 

In a proceeding on notice under U. 21, K. 10, 

P Code the judgment debtor cannot plead an 
uncertified adjustment for the purpose of showing 
that the decree having been satisfied before its 
assignment, the assignee got nothing by the as¬ 
signment, there being then nothing to assign. The 
fact that at the time of the adjustment the rela¬ 
tions between the parties to it was not that of 
decree-holder and judgment-debtor does not 

make the provisions of O 21, R. 2 inapplicable. 
(Guha and Bartley, JJ.) Shahedan Bibi v. Mir 
Ali 10 R C 17=169 I.C. 602=40 C.W.N. 301 
=62 C.L.J 316=A I.R. 1937 Cal. 31. 

_O. 21, R. 2—Adjustment between judg¬ 
ment-debtor and third party—If can be recognised 

_ plea that decree-holder is some one other than 

the one named in the decree as such—If open to 

judgment-debtor. 

It is not open to a j udgment-debtor in execu¬ 
tion proceedings to assert that the real holder of 
the decree is some one other than the person 
named as the decree-holder in the decree, unless 
there has been an assignment or devolution by 
process of law ; and under O. 21, R. 2, C. P. Code, 
he can only claim entry of satisfaction of the 
decree when payment has been made either to the 
decree-holder or to some other person definitely 
held out by the decree-holder as his agent for the 
purpose of payment. 

Rowland, J. —An adjustment to which the 
decree-holder is not a party cannot be recognised 
by the executing Court. O. 21, R. 2 does not 
recognise any payment or adjustment to the 
satisfaction of some third party. ( James and 
Rowland, JJ.) Ranijahadur Singh v. Awaph- 
behari Prasad Singh. 18 Pat. 318=11 R.P. 575 
=181 I. C. 184=21 Pat. L.T. 138=5 B.R. 537= 
A.I.R. 1939 Pat. 411. 

-O. 21, R. 2— Scope—Certification of adjust¬ 
ment—Effect of—Refusal of Court to record 
adjustment—If justifies decree-holder in execut¬ 
ing decree. 

Once the decree-holder has certified the fact 
of an adjustment, an error of the Court in 
refusing or neglecting to record the same cannot 
be held to prejudice the parties. Where both 
the decree-holder and the judgment-debtor certi- 
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I fied to the Court an adjustment of the decree by 
a joint application, but the Court refused to 
record the compromise and the decree-holder 
thereupon sold the property obtained under the 
compromise and proceeded to realize the balance 
of the decretal amount. 

Held , the decree-holder could not under the 
circumstances proceed to execute the decree. 
( Roberts , C. J. and Leach, J.) Swaminatha 
Padiachi v. Sambasivam Papiachi. 174 I.C. 18 
=10 R R. 383=A.I.R. 1937 Rang. 507. 

-O. 21, R. 2 -Scope — Certification by decree- 

holder—Bonn of and limitation for—Certification 
in execution application — Sufficiency. 

There is no limit of time within which and no 
particular form in which the decree-holder is 
required to certify a payment or adjustment 
under O. 21, R. 2, C. P Code. He may do so at 
any time, and if an execution application is made 
within three years from the date of the payment 
or adjustment, he may certify the same even in 
his application for execution. That will be a 
valid certification by him and the executing Court 
should record the payment so certified. ( Fast 
Ali and Manohar Lall, JJ.) Sonya Bisoi v. An- 
anda Padhano. 6 Cut.L.T. 7=21 P.L.T. 650. 

- O. 21, R. 2— Scope — Certification — What 

amounts to—Form of—Admission by decree- 
holder to executing Court of receipt of payment 
— Effect—Right to execute for that sum over 
again. 

A decree-holder who admits to the executing 
Court that he lias received a payment cannot be 
allowed by that Court to execute his decree for 
the same amount over again. If the payment is 
brought by the decree-holder to the notice of the 
executing Court, that is enough to constitute 
certification and would satisfy the requirements 
of O. 21, R. 2, C. P. Code. It does not matter 
under what circumstances the payment is brought 
to the notice of the Court by the decree-holder. 
If it is brought to the notice of the Court that is 
sufficient to prevent him from executing over 
again for the sum that he admits having received 
and he cannot contend that is an uncertified pay¬ 
ment. ( Beasley , C J. and Horwill, J.) Bapanna 
v. Vi-ngayya. 45 L.W. 291=1937 M.W.N. 529^ 
= 171 I C. 581 = 10 R.M 369=A.I.R. 1937 Mad. 
511 = (1937) 1 M.L.J. 296. 

-O. 21, R. 2— Scope—Decree for specified 

amount against two Persons and for costs against 
them and another—Receipt by decree-holder of 
amounts by way of rateable distribution amount¬ 
ing to half of decree-amount— Appropriation — 
Right of decree-holder to adjust towards decree- 
amount proper excluding costs—Liability in re¬ 
spect of costs — If reduced pro tanto. 

A decree awarded to the decree-holder a cer¬ 
tain sum payable by defendants 1 and 2, and also 
a further sum by way of cost payable by defen¬ 
dant 3 as well as by defendants 1 and 2. The 
decree was executed by the decree-holder and, in. 
his own execution as well as in another execution 
by another creditor of defendants 1 and 2, the 
decree-holder realised a sum amounting roughly 
to about one-half of the total decree amount in¬ 
cluding costs, by way of rateable distribution. 

Held, that the decree-holder was able to get as 
much as he did by way of rateable distribution 
because of the total of the two debts (the decree 
amount and the costs), and it would clearly be 
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inequitable and unfair for him to claim after 
receiving the money that it must all go towards 
the satisfaction of the first of these two debts, 
the amount received by him must go towards the 
payment of every rupee of his debt, and the 
decree for costs as against the third defendant 
must therefore be regarded as having been reduc¬ 
ed by half, so that the third defendant could, on 
payment of the balance of costs, claim to have 
full satisfaction entered in his favour with regard 
to that portion of the decree for which he was 
liable, namely, costs. {King, J.) Gopal Rao v. 
LakshminaRasamma. I.L.R. (1939) Mad. 301 = 
181 I.C 388=1938 M.W.N. 1210=11 R.M. 804 
=50 L.W. 908=A.I.R. 1939 Mad. 268=(1939) 1 
M.L.J. 137. 

-O. 21, Rr. 2 and 16— Scope — Payment 

towards decree uncertified—Assignment of decree 
—Deed reciting payment and transferring right to 
execute for balance—Application by transferee 
for recognition of assignment—If certification — 
Right of assignee to ignore payment and to exe¬ 
cute for entire amount. 

A decree-holder who had received certain sums 
due under the decree from the judgment-debtor 
out of Court, some of which were not certified, 
transferred the decree to another, the deed of 
transfer reciting that specified sums had been 
collected towards the decree amount and that the 
right to execute for the balance was transferred 
to the transferee. The transferee filed an execu¬ 
tion application for recognition of the assignment 
asking the Court to peruse the records, and after 
examining the deed of transfer to issue notice to 
the defendant under O. 21, R. 16, C. P. Code, and 
then to recognise the transfer, with a further 
prayer to transfer the decree to another Court 
for execution. 

Held, that this was sufficient to draw the atten¬ 
tion of the Court to the deed of transfer which 
recited that there was a payment by the j udgment- 
debtor and that the right conferred by the decree- 
holder on the assignee was one to execute for 
such amount as might be due after deducting that 
payment, and that the assignee decree-holder 
could not ignore the payment and claim to exe¬ 
cute for the entire amount on the ground that the 
payment was uncertified. The deed with the 
recital and the execution application would be 
sufficient to constitute a certification as required 
'by O. 21, R. 2, C. P. Code, and Cl. (3) of O. 21, 
R. (2) did not. therefore, stand in the way of the 
payment being recognised by the executing Court. 
Neither the transferee decree-holder nor the 
•executing Court could ignore the terms of the 
transfer deed and the rights which the transferee 
obtained under the deed. {Beasley, C. J. and 
Honutll, /.) Bapanna v. Vengayya. 45 L W. 
291=1937 M.W.N 529=171 I.C 581 = 11 R M 
369=A IR. 1937 Mad. 511=(1937) 1 ML f 
296. 

[On appeal from. 161 I. C. 830=43 L.W. 585 
=8 R.M. 879=1936 M.W.N. 138=A.I.R. 1936 
Mad. 472.] 

-O. 21, R. 2— Scope of — Preliminary decree 

for sale on mortgage—Adjustment with refer¬ 
ence to—If can be recorded under 0. 21, R. 2 _ 

Provision of law applicable. 

O. 21, R. 2, C. P. Code, is confined in its opera¬ 
tion to decrees that are capable of execution. 

'Wherean alleged adjustment relates only to a 
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preliminary decree for sale on a mortgage in 
which no final decree for sale had yet been passed 
it could not be recorded by the Court under (). 21 , 
R. 2 for the reason that the preliminary decree is 
not a decree capable of execution. Such an appli¬ 
cation falls within the purview of either R. 1 or 
R. 3 of O. 23. {Iqbal Ahmad and Bajpai, J J .) 
Ram Niwas v. Ram Dayal. 180 I.C. 244=11 
R.A. 435 = 1938 A.W.R. (H.C.) 859=1938 A L 
J. 1231=A.I.R. 1939 All. 174. 

-O. 21, R. 2— Scope — Scheme sanctioned 

under S. 153, Companies Act, superseding decree 
—If an adjustment of decree. 

A scheme which is sanctioned by the Court 
under S. 153 of the Companies Act and which 
supersedes a decree, is not an adjustment of the 

decree as contemplated by O. 21, R. 2, C P. Code, 
and is not, therefore, required to be certified or 
recorded by that rule. The rule contemplates an 
adjustment which is binding between the decree- 
holder and the judgment-debtor as an agreement 
by reason of their consent to it. It does not 
contemplate an adjustment which, although not 
consented to, is made binding by operation of law 
{Nasim Ali and R.C. Milter, J J.) Mahiganj 
Loan Office, Ltd. v Behari Lal Chaki I.L R 
(1937) 1 Cal. 781=65 C L. J 361 = 10 R. C. 

239=171 I.C. 198=41 C.W.N. 406=A I.R. 1937 
Cal. 211. 


-O. 21, Rr. 2 and 16— Scope—Transfer of 

decree by assignment—Subsequent adjustment of 
decree between decree-holder and judgment- 
debtor and certification by former without know¬ 
ledge of transferee—Application by transferee for 
execution—Competency—Plea of adjustment by 
judgment-debtor—If bar to execution —*• Decree- 
holder"—Remedy of transferee. 

Where a decree-holder transfers his decree and 
then makes an adjustment of the decree with the 
judgment-debtor and certifies satisfaction of the 
decree without the knowledge of the transferee 
before the latter applies to have the assignment 
recognised, that is a valid adjustment binding on 
the transferee. If the transferee applies there¬ 
after for recognition of the transfer under O. 21, 
R. 16. C. P. Code, the judgment-debtor can suc¬ 
cessfully plead the adjustment in bar of the ap¬ 
plication. "Decree-holder" in O. 21, R. 2 , C. P. 
Code, means the person in whose favour a decree 
has been passed and until the transferee has 
taken steps under O. 21, R. 16, for sanction to 
execute the decree, the executing Court cannot 
recognise any other person than the decree-holder 
on record. The transferee has his remedy by 
\vay of suit against his transferor but the execu¬ 
tes Court is not concerned with it. {Cornish, 
i N ^ YYA , S , ETTI ' 1 ’- Venkata Subba Reddi. 

562=169 I.C. 704=1937 
M.W.N. 372=A.I.R. 1937 Mad. 605. 

--0.21, R. 2 —Uncertified adjustment — Ap¬ 
plication for execution by assignee of decree — Ad¬ 
justment not duly certified—If can be pleaded as 
bar. 

An adjustment of the whole decree, not certi¬ 
fied within the period prescribed, cannot be plea¬ 
ded by the judgment-debtors as an objection to 
the execution of the decree by the assignee of the 
decree. 1932 Mad. 372, Foil. {Mosely and Mack- 
ney, //.) K. M. Esoof v. Hamida Bibi. 163 I C. 
671=9 R.R. 43=A.I.R. 1936 Rang. 218. 
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O 21 R. 2—Uncertified Payment—Double 

ZZment to avoid execution—Suit for damages— 

jLfain/a inabi lity- , 

YVhere a decree-holder executes his decree, 

notwithstanding the payment of the decree 

amount by the judgment-debtor, and the alter 

nays the amount once over to avoid the sale of 

his property, he can maintain a separate suit 

against the decree-holder to recover c arnages 

for breach of contract represented by the ad- 

instment or payment, for the executing Court is 

debarred from going into the question, when the 

alleged payment is uncertified. It is not a case 

Inhere the plaintiff seeks to set aside a decree or 
to recover any money paid thereunder; all that he 
wants is to recover damages for loss incurred by 
the payment twice over in respect of the same 

liability. (Manohar Loll, /.) Ram Das Sahu 
i suKHDEO Ram. 178 I.C. 196=5 B.R. 71=11 
R.P. 228 =A.I.R. 1939 Pat. 156. 

__—O. 21, R. 2— Uncertified adjustment — Duty 

of Court to take notice of in execution — Limita¬ 
tion for execution—Starting point. 

If there is an adjustment of decree between the 
parties and even if that adjustment is not certi¬ 
fied, the Court is bound to take notice of that 
adjustment and call for evidence to prove it when 
an application for* execution is made by the 
decree holder. Limitation for such execution 
application runs from the dates of various pay¬ 
ments according to adjustment. ( Gruer . J.) 
Baitnath v. Kanhaiyai.al. I.L.R (1937) Nag. 
106=165 I.C. 804=9 R.N. 94=A.I.R. 1936 Nag 
281 

Q 21, R. 2— Uncertified adjustment — 
Omission to record adjustment — Effect — Mort¬ 
gage by judgment-debtor of attached property 
after adjustment of decree—Suit on mortgage— 
Plea of non-certification of adjustment—Power 
of Court to recognize adjustment. 

The only effect of an adjustment not being 
certified as required by O. 21, R. 2, C. P. Code, is 
that it cannot be recognized by the executing 
Court; but it does not prevent a Court trying a 
suit on a mortgage in respect of the property 
attached in execution, executed by the judgment- 
debtor after an uncertified adjustment of the 
decree, from recognizing that adjustment in the 

course of the suit. S. 47, C. P. Code, is no bar to 
the recognition of the adjustment by the Court 
trying the suit. (Stone. C.J. and Niyogi, J.) 
Raghotx v. Vi7hoba. 169 I.C. 110=9 R.N. 
302=19 N.L.J. 175=A.I.R. 1937 Nag. 217. 

.- O. 21, R. 2— Uncertified payments — Suit 

for recovery—Cause of action, when arises. 

Where, on a failure to get all the payments 
alleged to have been made by a judgment-debtor 
to the decree-holder certified, the judgment- 
debtor files a suit against the decree-holder for 
the recovery of such of the payments not 
certified, he has no cause of action and his suit is 
premature. It is in substance a suit for damages 
for breach of contract though no damages have 
in fact resulted so far. The plaintiff will have a 
cause of action only if the defendant puts the 
decree into execution and realises any amount 
from the plaintiff over and above the payments 
alleged to have been made by him. (Mulla, J.) 
Tagdeo Dube v. Deoki Nath Tewari. 183 I.C. 
450=12 R A. 142=1939 A.W.R. (H.C.) 402= 
1939 A.L.J. 403=A.I.R, 1939 All. 495. 


C. P/CODE (1908), 0.21, R. 2. 

~ O- 21 , R. 2 ( 1 )— Adjustment—Instalment 

decree Execution — Compromise Providing for 
payment by instalments—Compromise recorded 
by Court and execution case dismissed as partly 
satisfied—Payments according to Compromise- 
Default—Execution for entire debt—Maintaina¬ 
bility. 

On an application for execution of a decree 
which provided for payment of the decretal debt 
by instalments, and in the course of the proceed¬ 
ings in execution, a compromise was arrived at 
between the parties, providing for satisfaction of 
the original decree by instalments. The terms of 
the compromise were set out in a petition and 
filed in Court. The Court recorded the compro¬ 
mise, and ordered dismissal of the execution 
case on part satisfaction crediting Rs. 100 in the 
decree. Some instalments were subsequently 
paid in accordance with the compromise but 
default was made and entire decretal amount fell 
due as per compromise. Decree-holder applied 
for execution. Judgment debtor thereupon 
raised an objection under S. 47, application was 
barred by limitation. 

Held , that the application was not barred by 
limitation. The compromise petition and the 
order of the executing Court thereon amounted 
to an adjustment of the decree in part to the 
satisfaction of the decree-holder within O. 21, R. 
2(1), and the payments made in accordance with 
the compromise were by way of adjustment of 
the decree as contemplated by law and the 
compromise did not create a decree at variance 
with the original decree. ( Guha and Bartley, JJ.) 
Kurani Debya V. Jogamaya Debya. 167 I.C. 285 
=9 RC. 680=66 C.L.J. 21=A.I.R. 1936 Cal, 
518. 

-O. 21, R. 2 (1 )—Compliance—Certificate by 

decree-holder—Validity — Order by Court—If 
essential—Enquiry into truth or otherwise of ad¬ 
justment—If necessary—Recording of satisfac¬ 
tion — What amounts to—Duly of Court. 

In order that a certification of adjustment by 
the decree-holder may have effect, it is not 
necessary that there should be any specific order 
by the Court. A certificate presented by the 
decree-holder is none the less operative and 
enures none the less for the benefit of the judg¬ 
ment-debtor, because the Court has passed no 
order recording satisfaction of the decree. The 
record contemplated under 0.21, R. 2 (1) is 
merely an order that the certificate of the decree- 
holder be placed on the record. The Court is not 
required to go into the question whether there 
has or has not been an adjustment as stated. The 
certificate is sufficient and all that the Court need 
do is to say that the certificate shall be kept upon 
the record. It is only under sub-R. (2) of O. 21* 

R. 2, when the judgment-debtor makes an appli¬ 
cation that it is necessary for the Court to go 
into the question whether his allegations are or 
not true. ( lllsop, I.) Champi Bai v. Pearey 
Lal. 174 I C. 254=1938 A.L.R. 249=10 R.A. 
555=1937 A.W.R. 1200=1937 A.L.J. 1305=A.I. 

R. 1938 All. 116. 

-O. 21, R. 2 (1)— Limitation— Certification 

by decree-holder. , 

Certification to Court under O. 21, R. 2 (1) by 
a decree-holder of payments or adjustments is 
not governed by Art. 181, Limitation Act, nor 
expressly limited by any other article. Such 
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certification can take place where execution of 
the decree is barred but for the payment certifi¬ 
ed. ( Gruer, J.) Baijnath v. Kanhaiyalal. I. 
L.R. (1937) Nag. 106=165 I.C. 804=9 R.N. 94 
=A.I.R. 1936 Nag. 281. 

-O. 21, R 2 (1)— Application by judgment- 

debtor—Notice to decree-holder—Duty of Court 
to issue. 

When a judgment-debtor applies under cl. (2) 
of R. 2, of O. 21, C. P. Code, the executing Court 
is bound to issue a notice to the decree-holder to 
show cause why the payment or adjustment 
alleged to have been made by the judgment- 
debtor should not be recorded as certified. 

( Kiclilu, J.) Kai-oor & Co. v. Ac.ha Zaffar Ali. 
39 P.LR. J.& K. 164. 

-O. 21, R. 2 (2)— Burden of proof — Adjust¬ 
ment by agreement. 

. In an application under O. 21, R. 2 (2), C. P. 
Code, the burden is on the judgment-debtor to 
prove tlie adjustment set up. W hen he asks the 
Court, in the face of a denial by the decree- 
holder, to hold that the latter has agreed to subs¬ 
titute for his decree an oral agreement for 
delivery of some property when admittedly no 
property has as yet been delivered, the burden is 
heavily on the judgment-debtor to prove the 
agreement and the factum of adjustment of the 
decree. Nor is the burden discharged by evidence 
of talk of compromise or by proof of the terms 
which he was putting forward to secure such a 
compromise. (IVeston.) Mala z/. Jawana. 1935 
A.M.L J. 97. 1 

--O. 21, R. 2 (3)— Adjustment and payment 

— Difference between — Limitation — Starting 
point. 

Per Mya Bu, J .—That there is a substantial 
distinction between an adjustment and a payment 
cannot be doubted; for such distinction is 
recognized by Art. 174, Limitation Act. A pay¬ 
ment is not a contract of an executory nature 
whereas an adjustment is a contract of such 
nature. Art. 174 fixes the time of commence¬ 
ment of the period of limitation at the date of 
the making of tl»e adjustment. ( Mya Bu and 
Sharpe, JJ.) Chokalingam Chettyar v. 
Narayana Chettyar. 178 I.C. 20=11 R.R. 215 
=A.I.R. 1938 Rang. 328. 

-O. 21, R 2 (3)— Agreement between judg¬ 
ment-debtor and decree-holder that balance of 
decree would be paid by instalments and that 
decree-holder will not be entitled to interest 
amount to adjustment—If cannot be recognised 
unless certified. 

The obvious policy of the legislature is to pre¬ 
vent a controversy during execution proceedings 
as to whether the dispute between the parties has 
been settled and the legislature enacting 0.21, 
R. 2 has used words which are of widest impli¬ 
cation. Reference has been made not merely to 
payment but a payment of a part or a whole. 
Where part payment of the amount due under a 
decree is made by the judgment-debtor and it is 
agreed between the parties that not only the 
balance of the decree but also another decree 
should be paid by instalments and that the decree- 
holder would accept the instalments without 
interest, the arrangement amounts to an agree¬ 
ment which is certifiable under O. 21, R. 2, 
although only part of the decree is paid. Such 
an agreement affects the right of the decree- 
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holder to execute the decree and it amounts to an 
adjustment and cannot be recognised unless certi¬ 
fied. ( IVort, J .) Banarsi Lal v. Bor ho Sahu. 
162 I.C. 482=8 R P. 534 (2) = 1936 P.W.N. 219 
=A,I.R. 1936 Pat. 253. 

-O. 21, R. 2 (3)— Agreement, not certified — 

If can be urged as objection to execution — Appli¬ 
cation for certification to be before objection to 
execution. 

Sub-Cl. (3) of R. 2, O. 21, clearly contem¬ 
plates a certification before the objection is taken 
to the execution on the basis of an adjustment or 
payment in satisfaction of the decree or when 
the executing Court is about the business of 
execution, and, as such it is too late to apply for 
certification under O. 21. It is too late, when an 
objection is taken to the proceedings in execu¬ 
tion, to assert that there is an agreement which 
has not so far been certified. (ll'ort, J.) 
Banarsi Lai. v. Borho Sahu. 162 I.C. 482=8 
R P.534 (2) = 1936 P.W.N. 219=A.I.R. 1936 
Pat. 253. 

-O. 21, R. 2 (3)—Applicability and scope— 

Instalment decree with default clause—Execution 
—Plea of payment and non default—Burden of 
proof—Power of executing Court to inquire into 
pavments. See C. P. Code, S. 47 and O. 21, R. 2 
(3). 17 Pat. 128. 

-O. 21, R. 2 (3)— Scope — Maintenance 

decree charging properties—Execution against 
one property—Sale and purchase by decree- 
holder—Sale subsequently set aside—Subsequent 
execution against another item in the hands of 
purchaser in execution of money decree—Plea 
that decree was satisfied by receipt of usufruct by 
decree-holder between sale and its setting aside — 
Maintainability. 

The respondent, a Hindu widow, got a main¬ 
tenance decree on 27—9—1932 charging her 
maintenance on all the properties of the members 
of the joint family. One of those properties was 
put up for sale in execution of a money decree 
obtained by the appellant against the joint family 
and was purchased by himself on 19—12—1932, 
the sale being confirmed on 24—8—1933. The 
respondent in execution of her decree put up for 
sale one item of family property, other than that 
purchased by the appellant, and purchased it 
herself. The sale was confirmed and she got 
possession on 12—11—1933. The sale was, how¬ 
ever, set aside on 30—6—1934, when she lost 
possession. In a subsequent execution, the 
respondent sought to enforce her charge against 
the property purchased by the appellant, and the 
latter pleaded that the respondent decree-holder, 
in the interval between the sale and its setting 
aside, was enjoying the usufruct of the property 
which was more than sufficient to satisfy her 
entire dues under the decree, and that therefore 
that decree was not executable any longer. 

Held, that the plea raised by the appellant fell 
under O. 21, R. 2 (3), of a payment or adjust¬ 
ment, which was not certified or recorded in the 
manner provided for in the rule, and that no such 
payment or adjustment could be recognised by 
the executing Court. 

Held, further, that the objection was without 
merit also as the objector was not the owner of 
the properly in question, the sale of which was 
set aside. ( Varma and Rowland, JJ.) Sah 
Radha Krishna v. Mt. Bechni Debi. 186 I.C. 
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i«7-6 B.R. 302=12 R.P. 456=1939 P.W.N. 716 

_AIR 1940 Pat. 56. 

~ _ n 21 R. 2 (3)—Scope and effect of—Un¬ 
certified'payment—If can be taken note of to save 

limitation for execution. 

A decree-holder cannot certify an alleged pay¬ 
ment by the judgment-debtor in order to save 
limitation for execution after an object,on has 
v tol-pn either bv 3n officer of the Court 

before issue of notice to the judgment-debtor or 
bv the judgment-debtor when he appears to 
infest the application for execution on the score 
' t ion PP A payment which is not previously 
Sd by the decree-holder as required by 
%2, R 2 .C. P- Code, cannot be relied on by him 
reirarded by the Courts as saving limitation. 
(Harries. C-J-) Bhobani Naik v. Balaram 

DHAL ' n 6 ?i Ut R^ J(3)— Uncertified adjustment- 
claim to restitution—Adjustment of claim—Non- 

certification- Effect* . . . 

An adjustment of a claim to restitution con- 
semient on the variation of a decree on appeal is 
ndt the same thing as the adjustment of a decree, 
ji is no doubt based on the appellate 
Court^ decree. A claim for restitution before 
it ?s allowed by the Court of first instance. 

he regarded as a decree or order of the 
Court and an adjustment of a claim to restitution, 
-which is uncertified, is not hit by O 21, R. 2, 
et>n*Arana Row , /.) Sundararajan Chettiar v. 
4et°hurama Swami Chetty. 1936 M.W.N. 758 
I C 911=9 R.M. 408=44 L.W. 287=A.I. 
R 1936 Mad. 840=71 M.L.J. 344. 

_O. 21, R. 2(3 ) —Uncertified payment—If 

■will be recognised. , , . c 

O 21 R 2 (3) is mandatory and means that, if 
there is a question of any payment in satisfaction 
of the decree or adjustment of the decree which 

has not been certified, the Court shall refuse to 
recognise it in execution proceedings. OVort.T) 

pamarsi Lal t/. Borho Sahu. 162 I.C. 482—8 
1 p. 534 (2)=1936 P.W.N. 219=A.I.R. 1936 

Pat. 2 ^, 3 „ R 4 —Decree in suit excluded from 
cognisance of Small Cause Court-Order Irons- 
{erring decree for execution to Small Cause 
Court—Validity of order—Jurisdiction of Small 

Cause Court to question. 

Where an application is made under U. cl, K. 

•C. P. Code, for transmission of a decree to a 
Small Cause Court for execution by the latter, it 
is the function of the transferring Court to decide 
-whether the transfer can or cannot be made, and 
if it does transfer the decree, the Court to which 
it is transferred is not competent to reopen that 
order, on the ground that in its opinion the suit in 
which the decree in question has been passed was 
one exempted from the cognisance of the Small 
Cause Court and that it has no jurisdiction to 
execute the decree. Once the decree has been 
transferred after notice to the judgment-debtor, 
the transferee Court must take the transfer to be 
valid and execute the decree ; it has no jurisdic¬ 
tion to determine the correctness or propriety of 
the order transferring the decree to it for execu- 
tion. ( McNair . J.1 Jvoteswar Banerjee v. 
Surendra Nath Ghose. 165 l.C. vCb 9 R.C. 
436=40 C.W.N. 267. 

_O 21. Rr. 5 and 8 —Applicability and scope 

—Decree— Transfer to another Court for execu - 


C. P. CODE (1908), 0.21, R. 5. 

tion—Order of transfer when takes effect — Trans¬ 
fer to District Court for transmission to Court of 
execution or transfer to District Court for 
execution — Distinction. 

Rr. 5 and 8 of O. 21, C.P. Code, are distinct and 
independent. R 8 applies only to those cases in 
which a decree is sent for execution to the 
District Court in the same or another District, in 
which cases the District Court is not obliged to 
execute the decree itself. When the decree is not 
sent to the District Court for execution, but for 
transmission to a Subordinate Court for execu¬ 
tion, the District Court cannot execute decree. 
In such cases, the order of transfer takes effect 
from the date on which the order for transfer is 
made. ( Burn and Stodart, JJ) Venkata- 
ratnam v. Chinnayya. 187 I.C. 758=12 R.M. 
759=1939 M.W.N. 1244=50 L.W. 764=A.I.R. 
1940 Mad. 214. 

-O. 21, R. 5— Decree not transferred 

through District Court — Effect. 

The provisions of O. 21, R. 5, C. P. Code, are 
mandatory, and a decree cannot but be sent to the 
District Court. Consequently if it is sent to any 
other Court that Court has no jurisdiction at all 
from the very start. {Din Mohammad, J.) 
Barkat Ram v. Bhagwan Singh. 42 P.L.R. 404 
=A.I.R. 1940 Lah. 394. 

-O. 21, R 5— Munsiff transferring decree 

for execution to Sub-Judge in same district — 
Legality. 

A Munsiff transferred a decree for execution 
to the Subordinate Judge in the same district, 
though there was no- express prayer for the 
transfer by the decree-holders. There was some 
irregularity in the manner of transfer but the 
decree-holders acquiesced in it. 

Held, that the Munsiff could transfer the 
decree as both the Courts were situate in the 
same district, and the irregularity in the manner 
of transfer did not prevent the Subordinate 
Judge from having seisin over the execution. 
{R. C. Mitter, J.) Kshirode Chandra Pal v. 
Brahmanath Pal. 166 I.C. 374=9 R.C. 508= 
64 C.L J. 47=A.I.R. 1936 Cal. 571. 

-O. 21, R. 5— Transfer of decree to another 

district—Omission to send it through District 
Court — Irregularity, if can be waived. 

There is no justification for the view that if 
the mode of transfer laid down in 0.21, R. 5 is 
not strictly followed, the proceedings of the Court 
to which the decree had been transferred must of 
necessity be without jurisdiction and become a 
nullity. Where a decree is transferred to another 
district for execution the omission to transfer 
the decree through the Court of the District 
Judge as required by the rule, is an irregularity 
in procedure which could be waived. Where 
jurisdiction over the subject-matter exists 
requiring only to be invoked in the right way, the 
party who allows the Court to exercise it in a 
wrong way cannot afterwards turn round and 
challenge the legality of the proceedings due to 
his own invitation and negligence. {Coldstream, 

J.) Chet an Lal v. Jagat Prasad. 164 I.C. 
917=9 R.L. 173=39 P.L.R. 284=A.I.R. 1937 
Lah. 174. 

-O. 21, Rr. 5 and 6 —Transfer on decree to 

another District—Certificate of non-satisfaction 
sent to Senior Subordinate Judge instead of to 
District Judge — Irregularity. 
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If a decree is transferred to another district for 
•execution, the certificate of non-satisfaction 
should no doubt be addressed to the Districtjudge 
of that district. But where it is addressed to the 
Senior Subordinate Judge but is actually present¬ 
ed to the District Judge who transferred the same 
for execution of the decree to a Subordinate 
Court of the district, the mistake in the certificate 
is an accidental one, and the proceedings in exe¬ 
cution taken before the Subordinate Court are not 
illegal and ultra vires, especially when no objection 
is taken at the earliest opportunity by the judg¬ 
ment debtor. (/at Lai, J.) Duni Chand Gokal 
Chandv Brij Lal & Sons. 164 I.C.693=9 R.L. 
153 (1)=38 P.L.R. 505=A.I.R. 1936 Lah. 765. 

_O. 21, R. 6—Order under S. 39, allowing 

simultaneous execution in two Courts—Notice to 
judgment-debtor—Necessity. See C. P. Code, S. 
47. 41 Bom.L.R. 481. 

_O. 21, R 6 (b)— Scope—Mistake as to num¬ 
ber of suits and names of judgment-debtors in 
certificate—Effect—If fatal—Application for exe¬ 
cution—If not in accordance with law— Omission 
of decree-holder to correct mistake—If invalidates 
application for execution — Limitation Act, Art. 182 

Where the Court transmitting a decree for exe¬ 
cution to another Court has fully complied with 
all the requirements of O. 21, R. 6, CP. Code, and 
the copy of the decree sent to the executing Court 
contains all the correct particulars as to the num¬ 
ber of suit and the names of the judgment-debtors, 
the mere fact that there is a mistake in the certifi¬ 
cate of non-satisfaction of the decree as to the 
number of the suit and the names of the judgment- 
debtors would not affect the jurisdiction of the 
cxecutionCourt to proceed with the execution. The 
mistake is a mere irregularity. Even an omission to 
send the certificate of non-satisfaction would only 
be an irregularity and would not affect the juris¬ 
diction of the transferee Court to entertain an 
application for execution of decree. Neither the 
mistake in the certificate of non-satisfaction nor 
the omission of the decree-holder to have the mis¬ 
take in the certificate corrected would render his 
application for execution one not in accordance 
with law. Any default on the part of the decree- 
holder in prosecuting his application for execution 
after it has been filed cannot invalidate his appli¬ 
cation which is otherwise in accordance with law. 
<Fazl Ali and Agarzuala, JJ.) Kameshwar Pra¬ 
sad Singh v. Lalu Mal. 178 I.C. 624=11 R P. 
279=5 B.R. 124=1938 P.W.N. 73=A.I.R. 1938 
Pat. 513. 

-—O. 21, R. 6 (2)(Allahabad)— Decree-holder 

returning copy and certificate to issuing Court- 
Effect of. 

It is open to a decree holder, who obtains per¬ 
sonally the certificate and copy of the decree in 

accordance with O 21, R. 6 (2), either to take 

them to the Court to which they are sent, or, if 
for some reason he does not desire to do so, to 
return the copy and the certificate to the Court 
which issued them. If he takes the latter action, 
then the Court which passed the decree becomes 
again seized of the matter, and is either able to 
grant execution itself, or to grant a new certifi¬ 
cate for transfer. ( Sulaiman, C.J. and Bennet, J .) 
Mansa Ram v. Badri Prasad. 163 I.C 231=8 
R.A 950=1936 A.L.J. 254=1936 A.W.R. 294= 
A.I.R. 1936 All. 369. 

Q.. D .—99 
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—-O. 21, R. 7— Transfer of decree for execu¬ 

tion—Jurisdiction of transferee Court— Lower to 
go behind decree—Jurisdiction of Court which 
passed the decree—If can be question. 

A Court to which a decree has been transferred 
for execution under O. 21, R. 7, C. P. Code, has 
no power to go behind the decree and to question, 
or to enquire into, the jurisdiction of the Court 
which passed the decree. ( IVadia and Macklin, JJ.) 
Jagannath v. Shivnarayan. 166 I.C. 961=9 R. 
P. 262=38 Bom.L.R. 1023=A.I.R. 1937 Bom. 
19. 

-O. 21, R. 10—Decree transferred for exe¬ 
cution—Power of transferring Court to execute 
decree subsequently before return of certificate of 
satisfaction. See C. P. Code, S. 38 and O. 21, R. 

10. A IR. 1940 Sind 11. 

-O. 21, R 10— Execution application pre¬ 
sented after office hours — Validity. 

An application for execution presented to a clerk 
duly authorised to receive it, is valid though it is 
presented beyond the office hours, provided the 
clerk has accepted it. ( Puranik , J.) Kishan 
Lal Ram Nuvas v. Naraen Kisan I.L R. (1938) 
Nag. 451 = 174 I.C. 597=10 R N. 404=A.I.R. 
1938 Nag. 46. 

-O. 21, R. 10—Holder of decree—If decree- 

holder as defined by S. 2 (3). See C. P. Code, 
S. 2 (3) and O. 21, R. 10. 21 Pat.L T. 146, 

-O. 21, R 10—Holder of a decree—Meanings 

Se* C. P. Code, O. 21, R. 16. A.I.R. 1937 Pat. 
607. 

--—O. 21, Rr. 10 and 11— Transfer of British 

Indian decree to Burma Court for execution — 
Transfer prior to 1st April, \937, but application 
for execution after that date — Effect. 

Where a decree of a British Indian Court is 
transferred for purposes of execution to a Court 
in Burma before the 1st of April, 1937, the date on 
which Burma became separated,but the application 
for execution as required by O. 20, Rr. 10 and 11 
was in fact made after that date, it cannot be 
executed by Courts in Burma as after the 1st of 
April, 1937, the British Indian Court has become 
a foreign Court and its decree cannot be executed 
when there is no reciprocal arrangement between 
India and Burma for purposes of execution. 

( Baguley and Mosely, JJ ) K. K. K. M. Chettiar 
v. Sellami Achi. 1938 Rang L R. 355=179 I C 

374=11 R R. 313=A.I R. 1938 Rang 385. 

-O- 21, R 11— Absence of verification and 

particulars—Effect 

Where an execution application was not verifi¬ 
ed, nor contained the particulars required by R. 11 
of 0.21 it should not be entertained. ( Weston .) 
Man Mal v. Kanwari Lal. 1937 A.M.L.J. 89. 

-O 21, R. 11— Amendment of execution 

application — Form. 

An application to amend an existing or pending 
execution application, should be in the form pres¬ 
cribed by O- 21. R. 11. ( Weston .) Man Mal v. 
Kanwari Lal. 1937 A.M.L.J. 89. 

-O. 21, R. 11—Applicability—Decree for 

payment of money—Proceedings between husband 
and wife under Guardians and Wards Act for 
custody of minor children—Consent order for 
payment of maintenance and school expenses of 
children to wife or school authorities—Executabi- 
lity as money decree. See Guardians and Wards 
Act. 41 Bom.L.R. 625. 
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O. 21, R. 11 —Applicability—Restitution-— 

• m t~> <■ /-> T) Ann ^ 1 A /I 


Application for—Form of. See C. P. Code, S. 144. 
A I R- 1937 Mad. 173. 

--0.21, R. Application for arrest of 

judgment-debtor—High Court on revision direct¬ 
ing judgment-debtor to pay certain sum monthly 
as condition for exemption from ^est-Sub s e- 
quent application by decre A' hol ff*J° r 0 xJt f 

ludqment-debtor—Discretion of lower Court. 
Where on application by the decree-holder 
/lor n ?1 R 11 for leave to execute a decree by 

th^ arrest and • imprisonment of the judgment- 
tne arrest an v„t.dehtor, although it is open 

debtor, th f J u ^ g 21 R 11 to apply for instalments 
to him underO^lK.ii to that effect 

^merely reties on an P affidavit praying for 

P ut . an d the Court orders payment of 

decree 1 by instalments but the High Court on revi- 

son from the order, passes an order, directing the 

Judgment-debtor to pay a certain sum monthly as 
juagmc his exemp tion from arrest and 

tmpfisonment and it appears that the High Court 

ror P e a . S t S as g being°what ,as the right order for the 

1 f^rVourt to pass on an application under 0.20, 
T?'lT and that it did not purport to consider the 
cl ah the footing that the order sought to be 

revised was one ^ . . > .. , 

r Vu. inwer Court on a subsequent application for 

° f irntion under O. 21, R. H is not fettered by the 

CX der of the High Court and it is open to it to 

0, 7® on order which it, in its discretion, deems fit. 

%nne C /• and Ba U, J.) Mahomed Siddique 

Ihmed/karam Ali Khan. 163 I.C. 578=9 

r!r* 31=A.I.R. 1936 Rang 280. 

__O. 21, R. 11— Application for execution — 

~ 4 bbHcotion’ for sale of goods attached before 

'udament _ If one for execution—Order at time of 

^decree that attachment before judgment shall con- 
one in execution—Calcutta High Court 
Rules ( OS .), Ch. 27, R. 10-C. P. Code, O. 39, 
R 6 . 

An order by the Court at the time of the decree 
that the attachment effected before the judgment 
shall continue is not an order in execution. Nor 
can an application made by the plaintiff under 

O. 39» R* 6, C. P. Code, for sale of the goods 
attached before judgment be regarded as an appli¬ 
cation for execution of a decree as contemplated 

bv O. 21, R. 11, C. P. Code, or by R. 10 of Ch 27 
of the High Court (O S.) Rules. (Me Nair, J.) 
Grahams Trading Co., Ltd. v. Narrottamdas 
H arjeebandas. I.L.R. (1937) 2 Cal. 1=40 C. 
W.N. 1317. 

__O. 21, Rr. 11 and 17— Application not com¬ 
plying with provisions laid down—Effect of. 

An application to take effect under O. 21 should 
be presented in accordance with the provisions 
as laid down therein, and unless the Court rejects 
the application or calls upon the decree-holder to 
amend it under sub-R. (1) of R. 17, there is no 
proper application before the Court. (Addison 
and Din Mahomed , //.) PiR Taj-ud-din v. 
KhambaTta. 179 I.C. 146=H R.L. 536=40 P. 
L.R. 857=A.I.R. 1938 Lah. 515. 

-O. 21, R. 11—Requirements of—If neces- 

sarv for applications under S. 39, C. P. Code. See 
C P. CODE s. 39. 1937 A.M.L.J. 113, 

-O. 21, R. 11 (2 )—Application presented by 

son of decree-holder—No mention in application 


C. P. CODE (1908), O. 21, R. U. 

that son was acquainted with facts of case—If 
properly made. 

Where an application for execution was pre¬ 
sented by the son of a decree-holder on his be¬ 
half and the Court returned the application for 
amendment as not being made by the proper per¬ 
son under 0. 21, R. 11 (2), C. P. Code, no mention 
being made in the application that the son was 
acquainted with the facts of the case. 

Held that the application was rightly returned 
by the Court under O. 21, R 11 (2), C.P. Code, 
and such application could not be said to be 
pending in Court when it was not filed afterwards 
by making proper amendment. (Davis, J.C. and 
Mehta, A.J.C.) Lakhmichand v. Gokaldas. 31 
SLR. 14=170 I.C. 493=10 R.S. 60=A.I.R. 
1937 Sind 108. 

O. 21, R. 11 (2)— Construction and scope — 
Right to apply for execution—Application not 
signed by decree-holder and presented by vakil 
without authority—Sufficiency of. 

O. 21, R. 11 (2) only describes the form of an 
execution application and merely sets out the 
forms in which the application is to be drafted. 
Any person acquainted with the facts can sign or 
verify the written application, but only the holder 
of the decree can apply to the Court for execu¬ 
tion. An execution application which is not 
signed by the decree-holaer and presented by a 
vakil without proper authority is not a proper 
application at all. It cannot be regarded as 
effective as having been presented by a person ac¬ 
quainted with the facts. (Horwill, J.) Appaji 
Chetti v. Govindaswamy Reddi. 174 I.C. 28= 
10 R.M. 661 = 1937 M.W.N. 355=A.I.R. 1937 
Mad. 760. 

-O. 21, R. 11 (2)— Execution application — 

Ground of extension of limitation—Omission to 
mention—If fatal. 

It is only under O. 7, R. 6, C. P. Code, that the 
ground of exemption from the law of limitation 
should be expressly urged but no corresponding 
provision is made in the case of applications for 
execution. Consequently an omission to mention 
the ground of extension of the period of limita¬ 
tion in an application for execution cannot be 
treated as fatal. (Din Mohammad, J.) Ismail 
v . Anjuman Imdad Qarza, Mauza Banga. 188 
I.C 891=13 R.L. 64=42 P.L.R. 10=A.I.R. 1940 
Lah. 178. 

-O. 21, R. 11 (g)— Particulars of interest 

due —When may be furnished. 

Particulars of interest due are not required by 
O. 21, R. II (g) or by any other provision of the 
Code; that is to say, as it is not required that 
applications for execution shall contain these 
particulars they can be furnished by the decree- 
holder at any time after issue of notice to the 
judgment-debtor, when evidence is taken or be¬ 
fore orders are passed for the purpose of ascer¬ 
taining the amount due. (Mya Bu and Mosely, 
JJ.) P. L. S. P. Chettyar v. U. Than Pe, 184 
I.C. 769=12 R.R. 170=A.I.R. 1939 Rang. 345. 

-O. 21, R. 11 (2) (i)— Decree against firm 

—Execution against partner—Right of decree- 
holder. 

In the case of a decree against a firm, the 
decree-holder or a transferee decree-holder has 
a right to apply for execution against any one or 
more of the partners of the firm, the firm being 
only a collective name of the individuals who are 
the members of the partnership. (Wadia, /.) 
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Baitnath Ramchander v. Binjraj Joowarmal O. 21, R. 15 — Duty of Court wider-— Apply 

Batia&Co. I.L.R. (1937) Bom. 691=39 Bom. cation 

^ t / —* 1 . ^ , • * *1 ^ 

L.R. 540=170 I.C. 877=10 R.B. 143=A.I.R. X and 6 brought a redemption suit against the 

1937 Bom. 365 mortgagee. While an appeal to the High Court 

-O. 21, R. 12— Application for attachment was pending, certain persons purchased the right, 

of movable property in possession of judgment- title and interest of X and G in the mortgaged 
debtor—Decree-holder, if bound to supply inven - property and were added as parties in the appeal. 
tory of articles or their value. 1 A decree was passed by the High Court in favour 

Where the movable property sought to be : of all including K and G. Subsequently K and 
attached is in the possession of the judgment- G applied for pa>ment to themselves the costs in¬ 
debtor, the decree holder cannot reasonably be curred in the litigation but the Court rejected 
called upon to supply either an inventory with an their pra>er. 

accurate description of the articles sought to be Held, that as the names X and G appeared as 
attached or their approximate value. ( Bartley decree-holders in the High Court’s decree. K and 
and Nazim Ali, JJ.) Municipal Commissioner G could claim the costs incurred in the litigation 
or Howrah v. Shaik Mosafir. 174 I.C. 878 under O 21,R. 15. The Court should have allowed 
(1)=10 R.C. 739 (1)=42 C.W.N. 285=A.I.R. ! K and G to execute the decree after protecting 

1938 Cal. 235. the interest of the remaining decree-holders. 

-O. 21, R. 12—Scope and applicability. See {Rowland, J ) Gupteswar Missir v. Radha 

C. P. Code, S. 5' and O. 22, Rr. 11 and 12. 1938 Mohan. 3 B.R. 656=10 R.P. 76=170 I.C. 99= 
N.L J.312. A.I.R. 1937 Pat. 253 

-O. 21, R. 13—Applicability—Arbitration— -O. 21. R. 15— Joint decree—Application for 

Reference in pending suit—Order that if award execution not on behalf of all — Defect, if fatal. 
not filed by specified date trial to go on that day— Where an execution application although filed 
Award not filed—Suit decreed ex parte —Applica- by only one of two joint decree-holders, does not 
tion to set aside—Proper procedure. See C. P. purport to have been filed on behalf of both, such 
Code, Sch. II, Para. 8. 71M.L.J. 648. a defect is fatal to the application. (Weston.) 

-O. 21, R. 13—Scope—Omission to give Man Mal v. Kanwari Lal. 1937 A.M.L.J. 89. 

proper description of property—Effect—Applica- --—O. 21, R. 15— Joint decree-holders—Appli- 

tion, if not in accordance with law. See Limit a- cation by one to execute decree — Competency — 
tion Act, Art. 182 (5). (1940) 1 M.L.J. 477. Conditions. 


O. 21, R 13 (7) —Property attached speci¬ 
fied as owned by judgment-debtors—Share of 
each judgment-debtor—1J should be mentioned. 

A decree-holder asked the Court to bring to 
sale certain properties described as a half-share 
belonging to the judgment-debtors in certain 
specified holdings. What was the exact interest 
of each of the judgment-debtors individually in 
the property was not specified. It was stated that 
the whole of this half share belonged to the 
judgment-debtors. The sale was challenged on 
the ground that it had not been specified exactly 
what share each of the different judgment- 
debtors possessed. 

Held, that it was not necessary that this should 
be done. The decree-holder held a decree against 
each of the judgment-debtors. He had brought 
this property to sale because it was the property 
of one or other or all the judgment-debtors and 
that was sufficient for his purpose. What the 
Court sells is the right, title and interest of the 
judgment-debtors in this property. It is no part 
of the Court’s duty to enter into an enquiry as to 
the exact proportion of each of the judgment- 
debtor’s interest in this property. ( Mya Bu and 
Mackney, JJ.) Arumugam Chettlar v. Kama- 
NATHAN Chettiar. 179 I.C. 162=11 R.R. 301= 
A.I.R. 1938 Rang. 433. 

-O. 21, R. 14 — Applicability—Mortgage 

decree. 

0.21, R. 14, C. P. Code, is inapplicable to a 
mortgage decree. The opening words of the rule 
clearly show that it applies only to cases where an 
application is made for attachment of any land, 
and no attachment is required in the case of a 
decree for sale based on a mortgage. ( Srivastavo , 
Ag. C.J. and Smith, J.) Chandika v. Kamla 
Prasad. 13 Luck. 162=167 I.C. 34=9 R.O. 358 
=1937 O.W.N. 169=1937 O.L.R. 86=A.I.R. 
1937 Oudh 233. 


In order to comply with R. 15 of O. 21, C. P. 
Code, it is necessary to state in the application by 
one joint decree-holder that the application is 
taken out on behalf of the applicant and for the 
benefit and on behalf of the other persons entitled 
to the decree. (Wort and Varma, JJ.) Sheikh 
Mohammad Anas v. Bhupendra Prasad Siiu- 
kul. 17 Pat. 223=177 I.C. 992=11 R.P. 199= 
19 Pat.L.T. 901=5 B.R. 41=A.I.R. 1938 Pat. 
457. 

-O. 21, R. 15— Joint decree-holders — Execu¬ 
tion by one in respect of his share only — Compe¬ 
tency. 

It is not open to one of several decree-holders . 
to apply for execution of a joint decree in res¬ 
pect of his share only ; nor can the Court allow 
such execution for a share only, (Norman, I.C.S.) 
Muhammad Aziz Ullah v. Abdulla. 1936 A.M. 
L.J. 32. 

-0.21. Rr. 15 and 22—Notices under—If 

“revivor”—Limitation Act, Art. 183. See Limi¬ 
tation Act, Art. 183, proviso. 15 Pat. 102. 

-O. 21, R 15— Omission to state that execu¬ 
tion is for benefit of all decree-holders — Applica¬ 
tion, if invalidated—Execution application by one 
partner of decree in favour of firm—Effect. 

Where one or any of the decree-holders file an 
execution application without stating on that 
application that they are acting in the interests of 
the whole body of the decree-holders, their action 
does not necessarily invalidate the execution 
application and if any such defect is pointed out 
amendment of the application should be allowed. 
But these remarks do not apply strictly where a 
firm is concerned. So soon as the name of the 
firm is entered in an application, this entry auto¬ 
matically signifies that the application is being 
made on behalf of all the partners in the firm. 
(Davies.) Kishan Das v. Noor Mohamed. 1939 
A.M.L.J. 154. 
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-O. 21, R 15 —Partition decree—Execution 

by one of defendants for benefit of all — Permissi¬ 
bility. , , , 

A partition decree cannot be regarded as one 

passed jointly in favour of all the defendants so 

as to enable one of them to apply J C p" 
tion for the benefit of all under 0 . 21,, ft.IS* y- 
Code. (Skemf.J.) Brahm Duit z/. NaRsi Kam. 
183 I.C. 100=12 R.L. 102=41 P.L.R. 135—A.I. 

R - 193 q —Scope— Application by one of 

several stale that 

application is on adjoint decree by 

la an a PP'‘“ ’T„t decree-holders, it is incum- 
one of se . vera J,; nt t0 s tate specifically in the 

bent °n the app tcant^ed on be P ha , f of alI the 
application that state is fatal to 

decree-holders. O ' .1CS ) Mohammed 

the application. {.ivu 1Q », a n/r t t 
Aziz Ullah v. Abdulla. 1936 A.M L J. 3 . 

_21 R iS—-Scope—Non-compliance with 

r f fatal—Several decree-holders—Execution 
l Jr hu one only—Omission to mention 

‘existence*of oZrs-fact-.Applicant acting 
honestly—Power of Court to direct amendment. 

The omission in an application for execution 
. ‘ n f several decree-holders to mention that 

^here are other decree-holders does not neces¬ 
sarily invalidate the application. Where the 
onnlieant has acted honestly in filing such an 
cation, the Court should not dismiss the 
application, but should allow him to amend the 
application so as to bring it in conformity with 

the requirements of R. 15 of O 21. {Bum and 

C tndart JJ.) VF.ERAMMANI V. RAJAVEERABASAVA 

Chikka Royal. I.L.R. (1939) Mad. 338=49 L. 
W il5=i939 M.W.N. 9=185 I.C. 500=12 R.M. 
556 =A.I.R. 1939 Mad. 278=(1939) 1 M.L.J. 39. 

_Q 21 , R 16—Applicability—Award under 

Co-operative Societies Act—Execution by assig- 
see Madras Co-operative Societies Act, 

SSI and R. 15. (1940) 2 M L.J. 216. 

__.o. 21, R. 16— Applicability—Decree against 

several persons—Death of one judgment-debtor 

_ Right of deceased surviving to decree-holder 

and some judgment-debtors — Executability of 

decree. . , 

In a suit on a promissory note by the assignee 

thereof, a decree was passed against the execu¬ 
tants and the assignor of the note was a Hindu 
female. The assignor died later on leaving the 
plaintiff and defendants 8 to 10 as her reversion¬ 
ary heirs. Plaintiff having applied for execution 
of the decree, defendants 8 to 10 pleaded that the 
decree had become inexecutable by reason of O. 

21, R. 16, C. P. Code. 

Held, (i) though O. 21, R. 16, did not in terms 
apply to the case, the principle underlying the 
section applied, namely, that where the decree- 
holder’s right and the j udgment-debtor’s liability 
became united in one and the same individual, the 
decree should be treated as satisfied; (ii) that 
since plaintiff became entitled only to a one- 
fourth share of the properties of the 7th defen¬ 
dant, the decree became inexecutable only to that 
extent, and that defendants 8 to 10 could be pro¬ 
ceeded against for the three-fourths of the 
amount of the decree. \Venkatasubba Rao and 
Abdur Rahman, JJ.) Sankaralingam Pillai v. 
Arumugham Pillai. I.L.R. (1939) Mad. 73= 
177 I.C. 331=11 R.M. 307=1938 M.W.N. 572= 


j C.P.COD E (1908), 0.21.R.16. 

48 L.W 32=A.I.R. 1938 Mad. 814=(1938) 2 M. 

L.Ji 156. 

,- 21 ; R - ^—Applicability—Decree in 

favour of father of joint Hindu family—Execu¬ 
tion by sons—C. P. Code , O. 21, R. 10. 

A joint Hindu family consisted of father and 
sons. Partition was effected by metes and bounds 
between the father and sons by a decree based on 
as arbitration award. The father subsequently 
obtained a decree against the judgment-debtor in 
respect of a joint family debt. Subsequently one 

of t.ie sons filed an application for execution of 
the decree. 

. Held, that as there was no assignment in writ¬ 
ing, the provisions of O. 21, R. 16 did not apply 
and no notice was necessary. 

Held also, that as the debt on which the decree 
was based was a debt due to a joint family, the 
son, had an interest in the decree and they were 
the holders of the decree within the meaning of 
O. 21, k. 10. The fact that no mention of the 
decree was made in the arbitration award was im¬ 
material. The application was therefore in 
accordance with law. ( IVort and Varma, JJ .) 
Ramsewak Prasad v. Saran Singh. 172 I.C. 
100=10 RP. 277=1937 P.W.N. 717=A.I.R 
1937 Pat 607. 

6* 21, R. 16 Applicability—Decree obtain¬ 
ed by Hindu father-Death of father—Execution 
by sons—Necessity for recognition by Court which 
passed decree. 

The sons of a deceased Hindu who was the 
sole decree-holder are not decree-holders who 
can execute the decree without recognition by the 
Court which passed the decree on the devolution 
upon them of the decree. The decree is, on their 
father’s death, transferred to them by operation 
of law, and 0.21, R. 16, C. P. Code, is applicable. 

(Burn and Stodart, JJ.) Narayanan Chetty v. 
Panchanathan Chettiyar. I.L R. (1940) Mad 
79=187 I.C 352=12 R.M. 724=50 L.W. 605= 
1939 M.W.N. 1046 (1)=A.I.R. 1940 Mad. 89= 
(1939) 2 M.L.J. 758. 

-O. 21, R. 16— Applicability—Decree trans¬ 
ferred for execution to another Court—Death of 
decree-holder before starting of proceedings in 
transferee Court—Procedure—Right of legal re¬ 
presentative to continue proceedings in transferee 
Court—Necessity for application to Court which 
passed decree under O. 21, R. 16. 

A legal representative of a deceased decree- 
holder is deemed a transferee of the decree by 
operation of law, and as such is entitled to apply 
for the execution of the decree to the Court 
which passed the decree, under 0.21, R. 16, C. P. 
Code. The transferee of a decree or the heir of 
a decree-holder cannot present an application for 
its execution unless he first obtains an order 
under O. 21, R. 16, that he is the person entitled 
to execute the decree as the transferee or the 
legal representative of the original decree-holder, 
as the case may be. Where a decree has been 
transferred for execution to another Court, but 
the decree-holder dies before starting the execu¬ 
tion proceedings in that Court, his legal represen¬ 
tative cannot continue the proceedings in the 
Court to which the decree has been transferred; 
he has to start fresh proceedings in the Court 
which passed the decree under O. 21, R. 16. He 
has to seek an order under O. 21, R. 16 from the 
Court which passed the decree and have that 
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order remitted to the Court to which the decree 
has been transferred for execution under O. 21, 

R. 6(c). If the application under O. 21, R. 16 is 
granted by the Court which passed the decree, it 
may make an endorsement of that order on the 
decree and send a copy of the order along with 
the other papers to the Court to which the decree 
is transferred. It is after such an order is passed 
that the legal representative is clothed with the 
status of a decree-holder, and is then empowered 
to institute execution proceedings in the Court to 
which the decree is transferred. If the decree 
has ceased to be capable of execution by being 
time-barred, then the legal representative is not 
entitled to have an order passed in his favour 
under O. 2), R. 16. ( Lokur, J .) Brijmohanpas 
Damodardas v Sadashiv Laxman. 187 I.C. 85= 
12R.B. 407=41 Bom.L.R. 1190=A.I.R. 1940 
Bom. 5. 

-O. 21, R. 16— Applicability—Preliminary 

decree for mesne profits—Application for ascer¬ 
tainment—Assignment pending inquiry—Assignee 
brought on record and final decree passed — 
Application for execution — If falls under O. 21, 

R. 16. 

O. 21, R. 16, C. P. Code, is primarily intended 
for those cases where the name of the applicant 
for execution of the decree does not appear as a 
decree-holder in the decree but in which he bases 
his claim to execute on the ground that he is an 
assignee or transferee of one or more decree- 
holders. Where a preliminary decree for mesne 
profits is assigned pending an inquiry into the 
mesne profits, and the assignee is substituted and 
gets a final decree passed, an application by him 
to execute that final decree is not governed by 
O. 21, R. 16 or the provisos thereto. ( Fazl Ali 
and Agarwala, Jj.) Nand Kjshore I.all v. 
Chandriica Prasad Sinch. 17 Pat. 206=177 I. 
C. 830=11 RP. 189=5 B.R. 26=A.I.R, 1938 
Pat. 462. 

-O. 21, R. 16— Application by assignee of 

decree—Separate application for notice to as¬ 
signor—If necessary. 

Where an assignee of a decree applies for exe¬ 
cution of the decree and requests in the applica¬ 
tion itself for notice to the assignor it is a suffi¬ 
cient compliance with the law'. No separate 
application for notice to the assignor is required. 
(Norman. I.C.S.) GulabChakd?. Ram Niwas. 
1936 A.M.L.J. 79. 

-0.21, R. 16— Application under — Forum 

Decree transferred to another Court for exe¬ 
cution — Objection to execution by transfcrce 
of decree -If can be entertained by executing 
Court. 

An application under O. 21, R. 16, C. P. Cede 
can be entertained only by tl e Court which passed 
the decree ard not by the Court to which the 
decree is sent for execution. If the judgment- 
debtor wants to contend that the transferee of 
the decree is merely a tensmidar for the judg¬ 
ment-debtor and the decree could not, therefore, 
be executed against 1 im, he is bourd to raise 
that objection in tl e course of proceedirgs taken 
on the application urder O. 21, R. 16. Such an 
objection could rot be entertained by the Court 
to which the decree is transferred for execution. 
(Srizastaza, A.C.J. end Norazutiy, J .) Jcgenira 
Sinch v. Ouih Commercial Bank, Ltd 12 
Luck. 755=165 I.C. 891 = 1936 O.L.R. 696=9 R. 


C. P. CODE (1908), O. 21, R. 16. 

0.267=1936 O.W.N. 1236=A.I.R. 1937 Oudh 

111 . 

-O. 21, R. 16—Application by transferee 

under—Certification by decree-holder of adjust¬ 
ment without knowledge of transferee—If bar to 
application by transferee—Remedy of latter. See 
C. P. Code. Q. 21, Rr. 2 and 16. 45 L.W. 562. 

-0.21, R. 16—Assignment—Validity of— 

Right of judgment-debtor to question—Decree 
in favour of minor assigned by guardian ad- 
litem without leave of Court. See C. P. Code, 
O. 32, Rr. 6(1) (b) and 7(1). 43 C.W.N. 962. 

-O. 21, R. 16 —“Assignment iti writing ”— 

Form of—IVhat amounts to—Joint application by 
holder of decree and another to recognise title of 
latter to the monies due under decree—Court 
sanctioning arrangement and passing decree in 
terms—Effect of. 

Where a joint application is made to the Court 
by the holder of a decree and another wherein it 
is stated that the former has no objection to sur¬ 
render all his rights to the latter and that the 
Court should confirm that arrangement by a 
decree declaring the latter s title to the monies 
claimable under the former’s decree, and the 
Court sanctions such arrangement, there is in 
effect an assigningnt in writing as contemplated 
by O. 21, R. 16. C. P. Code. There is no provision 
in law prescribing a particular form of such an 
assignment. Some written authority proceeding 
from the transferor of the decree is sufficient for 
the Court to take action on the application of the 
transferee. (IVassoodew and Sen.JJ.) Asundi 
v. Virappa Andaneppa. I L R. (1939) Bom. 271 
= 182 I.C. 779=12 R.B. 44=41 Bqm.L.R. 371 = 
A I R. 1939 Bom. 221. 

■-O. 21, Rr. 16 and 53, Ss. 47 and 64— Assign¬ 

ment of decree after its attachment—Assignee 
applying to execute decree—Objection by attaching 
creditor who is also the judgment-debtor, under 
S. 64 an.d O. 21, R. 53— Maintainability — Order 
dismissing the objection—Second appeal. 

N had a decree against M, and M had a decree 
against N and both of them were decrees for pay¬ 
ment of money. N attached M’s decree, and after 
the attachment, M assigred his decree to G. G 
made an application under O. 21, R. 16, C. P. 
Code, for substitution of his name in the place of 
M and for execution of the decree. 

Held, that as N had a claim enforceable under 
his attachment, he was entitled to take an objec¬ 
tion under the provisions of S. 64, C. P. Cede, 
that ihe assignment of the decree was void, and 
that it was also open to him to lake an objection 
under O. 21, R. 53 (6) and show that the decree 
could not be executed against him. 

Held, further, that the order dismissing N's 
objection fell within the scope of S. 47, C. P. 
Code, and as such a second appeal was competent. 
(Garga Nath. J .) Narain Sahu t;. Gopi Nath 
Naik. 167 I.C. 116=9 R.A. 490=1936 A.W.R. 
1167=1937 A.LR. 128=1936 A.LJ. 1355=A.I. 
R 1937 All. 63. 

r O. 21, R. 16— Assignment of decree—Court 
Passing decree making definite order of substitu¬ 
tion—Transf cr for execution to Court of that 
Province— Power of latter Court to question right 
of transferee. 

"Where the decree-holder has assigned the 
decree in favour of a person in ar.oiher province 
ar.d the Court passirg,the decree males a definite 
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„ r j. r of substitution having complied with the 
"revisions of O. 21, R. 16 and transmits the 
decree for execution to the Court of that province, 
the executing Court has to presume that the 
Court passing the decree has acted according to 
law, that it complied with the provisions of O. 21, 
R 16 and gave notice to the judgment-debtor. 
Once it is so presumed the executing Court cannot 
question the transferee's right to the execution 
of the decree. If there is any defect in the exe¬ 
cution application the judgment-debtor should 
make his objection to the Court which passed the 
decree Where he does not do so lie cannot object 
that he had no notice of the transfer and that the 
#>Y^rutinir Court was not competent to execute 
the decree. (Haveliwala and Lobo, AJ.Cs.) 
TTnHARAM BAHARMAL V. MURARI LaL. 167 I.C. 

417=9 R.s. 182=30 S.L.R. 249=A.I.R. 1936 

Sind 191. . . . , _ 

•O. 21, R, 16— Assignment of decree—Form 


No particular form of assignment is prescribed 
in the case of decrees either under O. 21, R. 16 or 
by any other provision of law. Anything in 
writing which transfers a decree and clearly 
shows that the intention was to assign the decree 
is sufficient. What is required is an assignment 
in substance which is in writing. ( Pandrang Row 
nnd Menon, JJ) ' Periakatha Nadar v. Maha- 
ttngam 1936 M.W.N. 553=166 I.C. 922=9 R. 

M. 409=44 L.W. 336=A.I.R. 1936 Mad. 543 = 
71 M.L.J. 161. 

-0.21.R. 16 —Assignment of decree pend¬ 
ing suit by judgment-debtor against decree-holder 
with notice of suit—Execution—Right of judg- 
ment-de btor to set-off. 

Where the assignee of a decree, has at the time 
of assignment knowledge of a suit pending at the 
instance of the assignor's judgment-debtor 
against the assignor, lie purchases the decree 
subject to the right of the judgment-debtor to 
claim a set-off when he comes to execute his 
decree. ( Almond , A.J.C. ) Gopai.das v. Behari- 
lal. 161 I.C. 45=8 R. Pesh. 154 = A.I.R. 1936 
Pesh. 33. 

--O. 21, R. 16 —Assignment of decree—Sale 

of decree by Court—If amounts to —Formal deed 
of assignment—If necessary. 

Where pending a partnership suit, the Court 
with a view of protecting the assets of the 
partnership, itself sells a decree in Court, by auc¬ 
tion through Commissioner to the highest bidder 
from amongst the parties, a formal assignment in 
the sense of document which in form purports to 
assign the decree is not required by law provided 
the orders of the Court amount to an assignment 
of the decree in substance. ( Pandrang Row and 
Menon, JJ .) Periakatha Nadar v. Maha- 
lingam. 166 I.C. 922=9 R.M. 409=1936 M.W. 

N. 553=44 L.W. 336=A.I.R. 1936 Mad. 543= 
71 M.L.J. 161. 

-O. 21, R. 16— Assignment of decree—What 

amounts to. 

In a partition suit a decree was passed in 
favour of the plaintiff. In lieu of the costs in¬ 
curred by the plaintiff to his solicitors, he exe¬ 
cuted an indenture in favour of the solicitors. 
The indenture purported to assign and transfer 
the full benefit in four sums of money recovera¬ 
ble from the defendants as a result of a decree 
passed in the partition suit. The solicitors made 
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an application for transfer of the decree for its 
execution as assignees of the decree. 

Held, that as the indenture contained no words 

which purported to assign the decree itself, the 

solicitors could not ask for transfer of decree as 
assignee decree-holders. ( Costello , Ag.C.J. and 
Edgley, J.) H. N. Dutta & Co. v. Tarubala 
Dassi 174 I.C. 936=10 R.C. 735=A.I.R. 1937 
Cal. 570. 

0.21, R. 16— Construction—"Court which 
passed the decree”—Award under Co-operative 
Societies Act—Execution by Civil Court — Assign¬ 
ment-Power of Civil Court to recognise. 

A Civil Court to which an award made by a 
Registrar of Co operative Societies under the 
Co-operative Societies Act has been transmitted 
; for execution has jurisdiction to recognise an 
assignment of the award under O 21, R 16, C P. 
Code. ( Wadsworth , J.) Kannappa Mudali v. 
Varadacharfar. 188 I.C. 204=12 R M 816= 
1939 M.W.N. 986=50 L.W. 507=A.I.R. 1940 
Mad. 38=(1939) 2 M.L.J. 596. 

-0.21, R 16— Construction—“Transfer by 

operation of laiu"—“Assignment in writing " if 
included—Holder of decree declaring title to 
another decree passed previously—If transferee 
“by operation of lazv ." 

The phrase “transfer by operation of law" in 

O. 21, R. 16, C. P. Code, should receive a restric¬ 
tive interpretation and not an extensive or com¬ 
prehensive meaning. The expression “assign¬ 
ment in writing” cannot be regarded as illustra¬ 
tive of the supposed general term comprised in 
the expression “operation of law," the specific 
import of the two expressions remains unaffect¬ 
ed by their connection with one another in O. 21, 
R. 16. Transfers “by operation of law" are in¬ 
tended to be confined to testamentary and intes¬ 
tate succession, forfeiture, insolvency, and the 
like. A decree declaring the title of a party to a 
decree passed previously cannot be regarded as 
sufficient to effect a transfer “by operation of 
law” of the right to execute the decree within 
the meaning of O. 21, R. 16; nor does it ipso 
facto constitute an assignment. At best it creates 
a right to obtain an assignment of the decree for 
the purpose of realization of the debt to which 
the title is conferred. A person who obtains a 
right to obtain an assignment of a decree already 
obtained or the monies recoverable thereunder is 
not a transferee “by operation of law." 
(Wassoodew and Sen, JJ.) Asundi v. Virappa 
Andaneppa. I.L R (1939) Bom 271 = 181 I.C. 
779=12 R. B. 44=41 Bom.L.R. 37l=A.I.R. 
1939 Bom. 221. 

-O. 21, R. 16— Construction—“Transfer by 

operation of law". 

The words “operation of law" cannot apply to 
a case where a person has become the owner of 
a decree by some transaction inter vivos. (.Pand¬ 
rang Row and Menon , JJ.) Periakatha Nadar 
v. Mahalingam. 166 I C. 922=9 R.M. 409— 
1936 M.W.N. 553=44 L.W. 336=A.I.R. 1936 
Mad. 543=71 M.L.J. 161. 

-O. 21, R. 16— Construction—"Transferee 

—Assignment of decree by deed in writmgin 
name of one benami for another—Benamtdar if 
transferee—Application by real assignee-—If one 
"in accordance with law”—Limitation Act, Art . 
182 (5). 
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Where a decree is transferred by a deed of 
assignment in writing the person named as the 
assignee in the deed is the "transferee who is 
entitled to apply for execution under 0.21, K. 10, 
C. P. Code, though the assignment in his name is 
benami for another. The real or beneficial trans¬ 
feree is not the "transferee/’ An application by 
the real assignee for execution is not in _ accord¬ 
ance with law" which would save limitation for a 
later application under Art. 182 (5) of the Limi¬ 
tation Act. The mere fact that the real assignee 
gets a decree in a suit declaring that he is the 
real owner of the decree or the real assignee can¬ 
not entitle him to apply in execution or to make 
his application one in accordance with law. 

(Wort and Varma,JJ.) Shaikh Mohammad 
Anas v. Bhupendra Prasad Shukul. 17 Pat. 
223=177 IC. 992=11 R.P. 199=19 Pat.L.T. 
901=5 B.R. 41=A.I.R. 1938 Pat. 457. 

-O. 21, R. 16 and S. 146— Decree-holder 

dying pending execution application—Transfer of 
decree before his death—Right of transferee and 
his legal representative to continue pending appli¬ 
cation. 

A pending execution application does not abate 
by reason of the death of the decree-holder. In 
these circumstances, S. 146, C. P. Code, would 
appear to indicate that the continuation of pro¬ 
ceedings which was open to the deceased decree- 
holder, is also open to the person claiming under 
him. O. 21, R. 16 no doubt lays down that the 
transferee of a decree may apply for its execu¬ 
tion to the Court which passed it, but it should 
not be interpreted as implying that he must make 
a regular and fresh application. O. 21, R. 16 
primarily applies in the case where no execution 
application is already pending, in which case even 
the original decree-holder can only seek for 
execution by an application. S. 146, C. P. Code, 
however refers not only to applications made, 
but also to proceedings which may be taken. In 
a case of this nature the decree-holder has the 
right to proceed with his pending application, and 
S. 146 gives authority for the person claiming 
under him to do the same. It is true that S. 146 
is qualified by the words "save as otherwise pro¬ 
vided by this Code,” but there being no express 
provision of the Code regarding continuance of 
pending execution application upon the death of 
the decree-holder, this proviso does not prevent 
S. 146 being applied to continuation of pending 
execution application. A.I.R. 1°31 Bom. 423; 
A.I.R. 1930 Cal. 614; A.I.R. 1926 Cal. 957 ; 3 I.C. 
324; 26 Cal. 250; A.I.R. 1932 Mad. 73 (F.B.); A.I. 
R. 1921 Pat. 180; A.I.R. 1924 Pat. 576 and A.I.R. 
1930 Sind 283. Rel. on; A.I.R. 1927 All. 165 (F.B.) 
Diss. ( Middleton , /. C.) Mt Wazir Jan v. 
Ghulam Hussain. 167 I.C. 575=9 R. Pesh. 
97=A I R. 1937 Pesh. 18. 

-O. 21, R. 16— Decree obtained by Bank 

transferred to another Court for execution—Bank 
going into liquidation—Right of official liquidator 
to apply to transferee Court for execution. 

A decree obtained by a Bank was transferred to 
another Court for execution. In the meantime 
the Bank went into liquidation and the official 
liquidator applied to transferee Court for execu¬ 
tion. It was contended that O. 21, R. 16, does 
apply to the facts of the case, as the official 
liquidator does not come within the ambit of the 
■expression ‘transferee of the decree.’ 
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Held, that the official liquidator was merely 
the agent of the Court for the purposes of liqui¬ 
dation of the Bank. The decree did not vest in 
him. He could not take any proceedings in exe¬ 
cution in his own name. S. 179, Companies Act, 
makes it quite clear that the official liquidator 
was not the transferee of the decree and there¬ 
fore the decree could be executed by the trans¬ 
feree Court on his application made on behalf of 
the Bank in liquidation and in its name. (Jai 
Lai, J.) Lyallpur Bank. Ltd. v. Manohar Lal. 
161 I.C. 662=8 R.L. 783 (1) = A.I.R. 1936 Lah. 
152. 

-O. 21, R. 16— Non-service of notice — Assig¬ 
nors and judgnient-debtor waiving right—Validity 
of execution sale. 

The notices to which reference is made in O. 21, 
R. 16, C. P. Code, are merely for the benefit of 
the transferors and the judgment-debtors and it 
was apparently the intention of the Legislature to 
ensure that execution proceedings should not be 
continued unless the transferors and the judg¬ 
ment-debtors had had a suitable opportunity of 
coming forward to contest the validity of the as¬ 
signment if they wished to do so If, however, the 
persons directly interested waive their right, ac¬ 
knowledge the validity of the assignment and 
raise no objection so far as the execution pro¬ 
ceedings are concerned, non-compliance with the 
technical requirements of O 21, R. 16 would not 
render a sale a nullity, which had been held in 
the course of execution proceedings in which 
notices under O. 21, R. 16 had not been served. 
(Edgley, J.) Charubala Dei v. Baikuntha 
Nath Jana. 43 C.W.N. 743=182 I.C. 980=12 
R C. 124=A.I.R. 1939 Cal. 419. 

-O. 21, R. 16— Non-service of notice — Vali¬ 
dity of sale. 

The service of notice under O. 21, R. 16, C. P. 
Code, is an essentia! pre-requisite to the assump¬ 
tion of jurisdiction by the Court in a proceeding 
to execute the decree, if the application for exe¬ 
cution purports to have been made by one who is 
not the original decree-holder but describes him¬ 
self as an assignee of the decree-holder. The 
non service of such notice makes the sale held in 
execution of that decree void ab initio, although 
the purchaser is not the decree-holder himself 
but an absolute stranger. ( Mukherjca , J.) 
Surifa Khatoon v. Assimannessa Bibi. 178 I.C. 
257=42 C.W.N. 949=11 R.C. 336=A.I.R. 1938 
Cal. 734. 

--—O. 21, R. 16— Person obtaining decree 

against decree-holder entitling him to share in 
decretal amount—1 f transferee of decree. 

A person cannot be regarded as transferee of a 
decree by operation of law by his merely obtain¬ 
ing a decree against the decree-holder entitling 
him to a certain share in the decretal amount. 
Such a person, therefore, has no locus standi to 
maintain an application under O. 21, R. 16, C. P. 
Code. ( Srivastava , C.J. and Madeley, J.) Taqir 
Husain v. Mahomed Akhtar. 13 Luck. 549= 
=170 I.C. 904=10 R.O. 58=1937 O.L.R. 489= 
1937 O.W.N. 882=A.I.R. 1937 Oudh 471. 

-O. 21, R. 16— Procedure—Execution by 

transferee — Procedure — Preliminaries — Jurisdic¬ 
tion to issue notice and to recognise assignment — 
Court which passed the decree or transferee 
Court. 
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The proper procedure to be followed by the 
transferee of a decree under O. 21, R. 16, C. P. 
Code, is that he must first apply for execution of 
the decree to the Court which passed the decree, 
and pray that the usual notice do issue. After the 
objections, if any, are heard and the notice is 
made absolute, the decree may be executed by the 
transferee in the same manner and subject to the 
same conditions as if the application were by the 
decree holder. The transferee must then apply 
for execution in the usual mode under O 21, l< 
11 , specifying the mode or modes .m which he 
Court’s assistance is required. If he desires the 
decree to be transmitted for execution to another 
Court he must make the application therefor to 
the Court which passed the decree. But the 
mode in which execution is sought need not be 
stated at first in the application under R. 16. The 
notice required by that rule must first be issued 
bv the Court which passed the decree. Such a 

noticecannotbeissuedbyt.be transferee Court 

It is only when the notice is made absolute that 

the transferee acquires a right to apply for exe¬ 
cution under R. 11 (2). OVadta, J.) Baijnath 
RaMCHANDER v. BlNJRAJ JOOWARMAL BaTIA & Co. 

j t n 937 ) Bom. 691 = 39 Bom.L.R. 540=170 

1 C 877= 10 R - B * 143=A.I.R. 1937 Bom. 365 
' *- Q 21, R. 16— Recording of assignment of 

decree— Applicalion for—Maintainability. 

There is no justification for reading into O. 21, 
p 16, C P. Code, provision for anything more 
than a single application for execution by a trans¬ 
feree of a decree. An application ty him for 
merely recording the assignment of the decree is 
therefore not competent. (Sen, J.) Radha Natii 1 
Das v. Produmna Kumar Sarkar. I.L.R. (1939) 1 

2 Cal. 325. 

_O. 21, Rr. 16 and 18— Relative scope — 

Cross decrees— Assignment of one~If bar to set- 

°^0. 21, R. 18, C. P- Code, is not inapplicable to 
the case of an assignee of a decree, and R. 16 of 
O. 21, is no bar to the application of R. 18. When 
a question of cross-decrees arises the provisions 
of R. 18 of O. 21 cannot be ignored. (Bonnet, J.) 
Girdhar Das v. Triloki Nath. 174 1.0.53= 
10 R.A. 536=1938 A.L.R. 224=1937 A.L.J. 1371 
=1938 A.W.R. (H.C.) 3=A I.R, 1938 All. 130. 

---O. 21, R. 16 —Right of assignor—Right to 

execute. 

There is no authority for the proposition that 
from the date of assignment of his decree the 
assignor-decree-holder is precluded from execu¬ 
ting the decree. Until the necessary application 
under O. 21, R. 16, C. P. Code, is made to the 
Court which passed the decree by the assignee 
thereof, the only person who can execute it is the 
person whose name appears on the record as the 
decree-holder, t.e., the assignor. ( Dunkley . J.) 
MaTink. Ko BaThet. 1939 Rang.L.R. 152= 
184 I.C. 74=12 R R. 121=A.I.R. 1939 Rang. 
245. 

-O. 21, R. 16—Scope—“Decree”—Assign¬ 
ment of—Necessity for writing—Oral assign¬ 
ment—Validity. See Sale of Goods Act, S. 2 
(7). 41 Bom.L.R. 33. 

-O. 21, R 16 —Transfer by operation of law 

—Notice to judgment-debtor — Necessity. 

Under O. 21, R. 16, in the case of a decree 
transferred by operation of law, it is not neces¬ 
sary that notice to the judgment-debtor should 
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issue. (Bennet , A.C.J. and Ganga Nath, J.) 

? 60 =AT.R 38 1938 I Ali. %t' 1938 A - W * < HC > 
... O. 21, R. 16—Transferee decree-holder— 
Rights—Payment made to decree holder uncerti¬ 
fied but recited in deed of transfer—Right of 
transferee to execute for whole amouht ignoring' 
payment as uncertified. See C. P. Code O 21 
Rr. 2 and 16. (1937) 1 M.L.J. 296. ' ' ' 

—7 R 16 sec °nd proviso— Applicability 
Conditions Decree for mesne Profits — If 
money decree be fore ascertainment of amount. 

Before the second proviso to O. 21, R. 16, C. P. 
Code, can apply, it must be shown that that the 
decree transferred, is a money decree and that 
the transfer took place after the decree sought to- 
be executed was passed. 

Quaere. Whether a decree for mesne profits, 
before the amount is ascertained, can be regarded 
as a money decree. ( Fazl Ali and Agarwala, JJ.) 
Nand Kishore Lall v. Chandrika Prasad 
Singh. 17 Pat. 206=177 I.C 830=5 B.R. 26= 
11 R P. 189=A.I.R. 1938 Pat. 462. 

*-0.21, R. 16, proviso 2— Applicability to 

mortgage decrees. 

A mortgage decree is not a decree for the pay¬ 
ment of money within the meaning of proviso 2 
to O. 21. R. 16. The proviso therefore does not 
apply to mortgage decrees as such, but it comes 
into operation only after the property is sold and 
a personal decree is passed. (Rupchand Bilaram 
and Haveliwala, A.J.Cs.) Pribhol Narumal 
Jethanand Santdas. 31 S L R. 47=70 I.C. 46 
=10 R.S. 38=A.I.R. 1937 Sind 112. 

-0.21, R. 16, second proviso— Decree for 

payment of money—If includes mortgage decree 
for sale. 

The phrase “decree for the payment of money” 
occurring in the second proviso to O. 21, R. 16 
does not include a decree for sale passed in a 
mortgage suit. Hence there is no bar to the 
assignee of the decree proceeding on with the 
execution, although before the assignment of the 
decree in his favour, he had acquired the interest 
of one of the judgment-debtors, and the property 
in his hands was liable to be sold in execution 
thereof. (R.C. Mitter and Khundkar, JJ.) C. K. 
Bf.zbarua v. Golak Chandra Bizbarua. 183- 
I.C. 792=12 R.C. 187=70 C.L J. 143=A.I.R. 
1939 Cal. 425. 

—---O. 21, R. 16, second proviso— Order sub¬ 

stituting purchaser of decree—Subsequent objec¬ 
tion that he is benamidar for one of judgment- 
debtors—-If barred by res judicata. 

An objection by a judgment-debtor under the 
second proviso to O. 21, R. 16, C. P. Code, that 
the purchaser of the deerte whose name has been 
ordered to be substituted is a benamidar for one 
of the judgment-debtors, is not barred by res 
judicata by his failure to raise that objection 
when notice of the application for substitution 
was served on him, if he was not aware of that 
fact at that time. (Zia-ul-Hasan and Hamilton,. 
JJ.) Sheo Darshan Singh v. RaJendra Sh*gh. 
173 I.C. 880=1938 O.LR. 146=10 RO. 230= 
1938 O.W.N. 346=1938 O.A. 246=A.I.R. 1938 
Oudh 106. 

-(X 21, R. 17 —Amendment — Powers of 

Court—Application for execution by attachment 
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—Particulars of property to be attached not spe¬ 
cified—Application to amend by giving particulars 
after limitation—If can be allowed. 

Under O. 21, R. 17, C. P. Code, it is open to the 
Court at any time, up to and including the hear- ! 
ing, to make an amendment of an application for 
execution under the terms of the rule. Where an 
application for execution by attachment of immo¬ 
vable property, does not specify any property, an 
application to amend by giving the particulars of 
the property to be attached may be allowed at the 
hearing of the application. Rule 17 gives express 
power to the Court to make amendments and the 
fact that limitation has expired is irrelevant. 
Even apart from O. 21, R. 17, the Court has a 
general jurisdiction to allow amendments. ( Beau¬ 
mont,, C.J. and IVadia. /.) Mahomedbhai v. 
Dawoodbiiai & Co. I.L.R. (1938) Bom. 708= 
177 I.C. 989=11 R.B. 142=40 Bom.L.R. 676= 
A.I.R. 1938 Bom. 405. j 

-—O. 21, R. 17—Amendment of execution 

application—Final decree in mortgage suit— 
Execution—Subsequent decision of appeal from 
preliminary decree—Necessity to amend final 
decree or for fresh final decree—Amendment of 
execution petition in accordance with modifica¬ 
tion in appeal—Procedure. See Limitation Act, 
Art. 182 (2). (1937) 1 M.L J. 407. 

— 77 -U. 21, R. 17 —Amendment of execution 
petition—Power of Court—Application to amend 
made after 12 years from date of decree—Com¬ 
petency. See Execution—Limitation. 71 M.L. 
J. 256. 


- O. 21, R. 17— Application for execution for 

a certain relief—Second application asking for a 
different kind of relief — If one for amendment of 
the previous application— Decree barred on the 
date of the second applications—Second appli¬ 
cation ordered—Legality — Conditions for the 
applicability of O. 21, R. 17. 

A decree-holder filed an application for execu¬ 
tion and asked for the arrest of the judgment- 
debtor and sale of the holding, if necessary. 
About nine months afterwards he filed another 
application for attachment of movables which 
was ordered. 

Held, that the second application is not one for 
amendment of the previous application under O. 
21, R. 17. It is an independent application, asking 
for a different kind of relief. It marks a sub¬ 
stantial departure from the previous application 
and not a continuation of the execution initiated 
by that application. It cannot be treated as an 
application presented on the date on which the 
original application was presented. As the decree 
was barred on the date of the second application 
the attachment is without jurisdiction. The pro¬ 
visions of O. 21, R. 17 require that that the appli¬ 
cation for execution be returned for amendment 
for non-compliance with the provisions of Rr 
11-14 and the application is thus amended. (.9. K. 
Ghose, J.) Aziz Rahaman Molla v. Bepin 
Behari Mukhf.rji. 174 I.C. 589=10 R C. 687= 
66 C.L.J. 57=A.I.R. 1938 Cal. 162. 

-O. 21, R. 17— Scope — Amendment—Powers 

of Court — Nature of amendment permissible 
under rule. 


I 




l 


* 


Rowland, J .—The C. P. Code does not make 
provision for amendment of applications to 
execute a decree except for the purpose of 
removing formal defects by reason of which the 
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applications fail to conform to the requirements 
of O. 21, Rr. 11 to 14 and the decree-holder 
applies to amend the application under R. 17. 
Otherwise there is nothing in the Code itself to 
warrant an execution proceeding being cariied on 
in a different form from that in which it is 
started. (Agarwala and Rowland, J J .) Ram Ran 
Bijoy Prasad Singh v. Kisho Prasad Singh. 
21 Pat.L.T. 407 = A.I.R 1940 Pat. 571. 

-O. 21, R. 17 (1) —Scope — Pozcer of Court 

under—Application for amendment of application 
after limitation—Application for execution made 
in time — Amendment—If may be allowed — Dis¬ 
cretion of Court—Exercise of—Considerations 

0.21, R. 17(1) requires a substantial compli¬ 
ance with Rr. 11 to 14, and if an application is 
defective, the Court can in its discretion allow 
the defect to be remedied either then and there or 
within a time to be fixed by it. It can allow an 
amendment under the rule, where the amendment 
is applied for after the expiry of the statutory 
period of limitation, provided the execution 
application has been made within time. An 
amendment of the application made after the 
period of limitation, should not be dismissed on 
that ground, but must be considered on its merits, 
having regard to all the circumstances of the 
case. The Court has a discretion which it must 
exercise with regard to all the circumstances. If 
the amendment will not prejudice the rights of 
the other parties existing at the time of the appli¬ 
cation for amendment, the Court can allow it ; 
and the amendment, if allowed, relates back to 
the date of the application for execution which 
must have been made within time. (IVadia, J.) 
Baijnath Ramchander v. Binjraj JoowarmaL 
Batia & Co. I.L.R. (1937) Bom. 691 = 170 I.C. 
877=10 R.B. 143=39 Bom.L.R. 540=A.I.R. 
1937 Bom. 365 

-O. 21, R. 17 (2)— Applicability—Execution 

application—Return for amendment—Re presen¬ 
tation after due amendment—Effect—Original 
application not containing list of properties — If 
bars application of R. 17 (2). 

Under O. 21, R. 17, C. P. Code, where an execu¬ 
tion application returned for satisfying any of the 
requirements of 0.21, Rr. 11 to 14, is re-present¬ 
ed, the effect is that the re-presentation dates 
back to the date of the original presentation. The 
mere fact that a list of the properties to he sold 
for realising the decree amount was not given in 
the original application would not deprive 
the decree-holder of the benefit of O. 21, R. 1 7 
(2). (Somaxya, J.) Muthukrisiina Raja v.. 
Viswalinga Kadavarayar. 1940 M.W.N. 547. 

——O. 21, R. 18—Applicability—If affected by 
S. 73. See C. P. Code, S. 73 and O. 21, R. 18. 
1937 A.L J. 1371 = 1938 A.W.R. (H.C.) 3. 

O. 21, R. 18—Applicability to assignee of 

decree—Set-off—Right to. Sc* C. P. Code, O. 21, 
Rr. 16 and 18. 1937 A.L. J. 1371=1938 A.W.R. 
(H.C.) 3. J 

“7 -O. 21, Rr. 18-20— Mortgage decree and 

simple money decree—If can be set-off. 

AH that R. 20 lays down is that the provisions 
of Rr. 18 and 19 shall apply to cross-mortgage 
decrees, i.e., if two contending parties hold mort¬ 
gage decrees against each other then they will be 
able to set off decrees one against the other. 
There is nothing in the provisions of R. 20 which 
will warrant the Court in holding that a decree 
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obtained on the foot of a mortgage becomes a 
decree for payment of money and therefore it 
can be set off against a simple nioney de cree 
held bj' the opposite party. (Thom and Rac i ipa 

Singh. JJ.) Nacesar Ram/. * 8 

All. 907=162 I C. 289=8 RA 857-1936 A W. 
R. 405 = 1936 A L.J. 562=A.I R. 1936 All. 639. 
-O. 21, Rr. 18 to 20 —Right of set-off — 

Principle of the rules. . A A , n . 

I f X has a decree against A and A and B have 
a decree against X, it is clear from illustration 
(J.) to R. 18 of o. 21, C. P.. Code, as well as on 

• ^ i i~ X cannot insist on <1 set •oft# xiut 
fc £ a nd A both ask for the set-off and it appears 
ha^ incurred the debt to X on behalf of him- 
pI f an d B, the set-off need not necessarily be 
refused. It is true that under Rr. 18 to 20 of O. 21, 
C P Code, the set-off of decrees is not a dis¬ 
cretionary matter depending upon equitable con¬ 
siderations such as may emerge from the circum¬ 
stances that both decrees arise out of the same 
transaction. Whatever they arise from, circuity 
of proceedings thereunder can be avoided and 
should be avoided—this is the principle of the 
rules. (Sir George Rankin.) Ha zaRi r am Mar- 
\v ari v Bansidhar Dhandania. 64 I.A. 67=16 
Pat 127=65 C.L.J. 56=1937 A.L.J 553=1937 
ALr 117=39 Bom.L.R. 369=1937 P.W.N. 
1^—1937 O.LR. 65=3 B.R. 269=166 I.C. 
653=1937 A.W.R. 180=45 L.W. 198 = 18 Pat. 
LT 127=1937 M.W.N. 248=41 C W.N. 449= 
or PC 156=1937 O.W.N. 150=A.I.R. 1937 
P.C. 39=(1937) 1 M.L.J. 254 (P C.). 

--O. 21, R. 18 — Scope—Cross-decrees— 

Smaller decree—Executahility by attaching credi¬ 
tor of smaller decree-holder—Rateable distribu¬ 
tion in respect of such decree. 

Under O. 21, R. 18, C. P. Code, in the case of 

cross-decrees, the smaller decree must always be 
set off against the larger decree ; a creditor who 
attaches the smaller decree has no greater rights 
than the holder of such smaller decree, and can¬ 
not claim to execute it in spite of the existence of 
the larger decree held by the judgment-debtor 
under the attached decree which is smaller. The 
rule laid down by O. 21, R. 18, C. P- Code, has 
first to be applied before any question of ratea¬ 
ble distribution can arise under S. 73, C. P. Code. 
The smaller decree merges in the larger decree 
and cannot be executed. ( Sulaiman, C.J. and 
Bennet, 7.) Rajman Ram v. Sarjoo Prasad. 
1937 A.L.J. 473 = 1937 A.W.R. 441 = 169 I.C. 
639=10 R.A. 47=1937 A.L.R. 567=A.I.R. 1937 
All. 422. 

-O. 21, Rr. 18 and 19— Scope — If exhaus¬ 
tive—Different claims arising at different stages 
in same suit or proceeding—Set-off—Inherent 
powers of Court. 

Rr. 18 and 19 of O. 21, C. P. Code, are not 
exhaustive of the cases in which a set-off may be 
allowed in execution proceedings. The Court, 
apart from these rules, has inherent jurisdiction 
on equitable principles to allow a set-off of 
claims arising at different stages in the same suit 
or proceeding, and this even if the right to reco¬ 
ver the claim sought to be set off is barred by 
time. Costs payable to one party by another in 
an appeal from a final decree in a partition suit 
can be set off against the amount payable by that 
party to the other under final decree, when the 
latter applies to execute the decree in his favour. 
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(Rupchand Bilaram, Ag. J.C. and Lobo, J.) Mt. 
Nonibai v. Jethanand. 32 S.L.R. 162=10 R.S. 
218=173 I.C. 574=A.I.R. 1938 Sind 31. 

O. 21, R. 18—Scope—If inconsistent with 
S. 49. See Q. P. Code, S. 49 and 0. 21, R. 18. 
1937 A.W.R. 191=A.I.R. 1937 All. 351. 

--O. 21, Rr. 18 and 19— Scope of — If ex¬ 
haustive. 

The provisions of the Code regarding a set-off 
are contained in Rr. 18 and 19 of O. 21. It is 
clear that those rules have been specifically res¬ 
tricted in their application and unless a case can 
be brought strictly within the terms of those 
provisions, no set-off can be allowed. ( Almond, 
J.C.) Chandar Bhan v. Kuda Baksh. 10 R. 
Pesh. 55=173 I.C. 719=A.I.R. 1937 Pesh. 83. 

-C. 21, Rr. 18 and 19 —Set-off of time 

barred claims—Inherent jurisdiction of Court. 

Apart from the provisions of Rr. 18 and 19 of 
O. 21, the Court has inherent jurisdiction to 
allow set-off of the claims arising at different 
stages in the same suit or proceeding even if the 
right to recover the claim sought to be set off is 
barred by limitation. (Bhide, J .) Badri Nath 
Mehra v. Moti Ram Mehka. 183 I.C. 61=12 
R.L. 94=41 P.L.R. 385=A.I.R. 1939 Lah. 85. 

-O. 21, R. 18 (2)— Applicability — Claim to 

set off by assignee of decree — Maintainability — 
Conditions. 

There is no room for the application of O. 21, 
R. 18 (2) unless the person claiming the set-off 
has come on the scene in time. The assignee 
claiming set-off must have got the assignment 
before applications are made to execute the 
decrees. (Stone, C.J.) Mirtunjaya Prasad v. 
Biharilal. 20 N.L.J. 70. 

-O. 21, R. 19— Applicability—Creditors of 

parties also concerned. 

O. 21, R. 19 deals with a case in which only the 
two parties are entitled to recover sums of money 
from each other. As such it cannot cover a case 
in which the creditors of one of the parties are 
also concerned. (Thomas, C■ J • and Zia-ul- 
Hasan, J.) Badri Das v. Raja Birendra Bikram 
Singh. 14 Luck. 106=175 I.C. 169=1938 O.A. 
461=1938 O.L R. 276=10 R.O. 313=1938 A.W. 
R. (C.C.) 61 = 1938 O.W.N. 722=1938 R.D. 
708=A.I.R. 1938 Oudh 169. 

-O. 21, R. 19—Applicability and scope—If 

exhaustive in regard to questions relating to 
execution, discharge or satisfaction under S. 47. 
See C. P. Code, S. 47. A.I.R. 1936 Cal. 409. 

-O. 21, R. 19— Applicability—Mortgage suit 

—Decree for amount recoverable from mortgaged 
properties—Decree for smaller sum by way of 
costs in favour of mortgagor personally against 
mortgagee -Set-off—Right of mortgagor—Defen¬ 
dant to execute his decree. 

O. 21, R. 19, C P. Code, only requires that the 
two parties must be held entitled to recover 
sums of money from each other. A decree to < A 
against B for a sum of money to be recoverable 
from his property is as much a decree to recover 
the sum of money from B. The decree need not 
necessarily be a decree directing A to recover the 
sum of money from B personally. The sect !?° 
does not say or provide in what mai ?*! er ’ 
decree is to be executed. The rule would app y 
even to the case of a decree for sale in ento c - 
ment of a mortgage or charge. Where a decree 
for sale in a mortgage suit provides that si s 
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recover certain sums of money from certain pro- 
perties belonging to B and mortgaged by B to A, 
and also provides that/? should be entitled to 
recover a smaller amount of money from A per¬ 
sonally for the proportionate costs decreed in 
B's favour, O. 21, R. 19, C- P. Code, would apply, 
and B is not entitled to execute the decree in his 
favour. The two decrees can be set off under 
O. 21, R. 19, C. P. Code. ( Burn and Venkata- 
ramana Rao, JJ.) Damodar Shaniihogue v. 
Gange. 177 I.C. 464—11 R.M, 338=1938 M. 
W.N. 277=47 L.W. 382=A I.R. 1938 Mad. 
638=(1938) 1 M.L.J. 417. 

-O. 21, R. 19— Scope — Decree for specific 

performance—Direction to plaintiff to deposit 
certain amount within specified time—Direction 
that on such deposit defendant was to execute and 
register deed of conveyance—Costs allowed to 
plaintiff—Right of plaintiff to deduct costs and 
interest out of amount to be deposited—Inherent 
power of Court to allow set-off. 

A decree for specific performance provided 
that on the plaintiff depositing into Court Rs. 500 
within the time mentioned there, the defendant 
was to execute and get registered a deed of con¬ 
veyance in the plaintiff’s favour; the decree 
further provided that the defendant was to pay 
the plaintiff a certain amount by way of costs. 
Plaintiff deposited into Court within the time 
limited not the full amount of Rs. 500, but that 
amount less (1) the costs awarded by the decree ; 
(2) a further sum representing certain other 
costs by way of restitution which accrued in 
virtue of the same decree; and (3) the interest at 
6 per cent, on the costs. 

Held, that the plaintiff was entitled to make 
the above deductions by way of equitable set-off 
and that the deposit made was proper; assuming 
that O. 21, R. 19, C. P. Code, was inapplicable to 
the case, independent of that rule on general 
principles and in the exercise of the Court's 
inheient powers such a claim to set off could be 
given effect to. ( Venkatasubba Row and Cornish, 
JJ.) Chinnammal v Chidambara KorHANAR. 
I.L.R. (1937) Mad. 59=165 I.C. 484=9 R.M. 
262=1936 M.W.N. 703=44 L.W. 34=A.I.R. 
1936 Mad. 626=71 M L.J. 506. 

-O. 21, R. 19— Scope — Set-off not falling 

tinder—Power of executing Court to entertain. 

On general principles and in the exercise of its 
inherent power, an executing Court can entertain 
and give effect to a claim to set-off even in cases 
which do not come strictly under O. 21, R. 19, C. I 
/ P. Code. ( Guha and Bartley, JJ.) Bank of 
Dacca, Ltd. v. Gour Gopal Saha. I.L.R. (1937) 

1 Cal. 57=166 I.C. 855=9 R C. 602=65 C L.J. 
74=A.I.R. 1936 Cal. 409. 

-O. 21, R. 19 (b)—Applicability—Pre-emp¬ 
tion decrees. See Pre-emption—Decree for. 
1939 A.L.J. 48. 

-O. 21, R. 20— Applicability — Decree for 

sale in enforcement of charge and decree for 
mesne profits—Right of set-off. 

The application of R. 20 of O. 21, C. P. Code, 

is not confined to cases where both decrees are 
mortgage decrees. A decree for sale in enforce¬ 
ment of a charge can, therefore, be set off against 
a decree for mesne profits. (Sir George Rankin.) 
Hazariram Marwari v Bansidhar Dhandania. 
€4 I.A. 67=1937 A.L.J. 553=1937 A.L.R. 117= 
16 Pat. 127=65 C.L.J. 56=39 Bom.L.R. 369= 
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1937 P.W.N. 133 = 1937 O.L.R. 65=3 B.R. 269 
=166 I.C. 653=1937 A.W.R. 180=45 L.W. 198 
=18 Pat.L.T. 127 = 1937 M.W N. 243=41 C.W. 

N. 449=9 R.P C. 156 = 1937 O.W.N. 150=A.I.R. 
1937 P.C. 39=(1937) 1 M L.J. 254 (P C.). 

--O 21, R. 20 —"Decrees for sale in enforce¬ 
ment of a mortgage or charge”—If can be res¬ 
tricted to Personal judgments. 

The words of O. 21. R. 20, C. I*. Code, “decrees 
for sale in enforcement of a mortgage or charge” 
—cannot be restricted to personal judgments 
such as may be given under 0.34, R. 0 LS'ir 
George Rankin.) Hazariram Marwari v. Bansi¬ 
dhar Dhandania. 64 I.A. 6 7 = 1937 A.L.J. 553 
= 1937 A.L.R. 117=16 Pat. 127=65 C.L.J. 56= 
39 Bom L.R. 369=1937 P.W.N 133 = 1937 O L. 
R 65=3 B.R. 269=166 I.C. 653=1937 A.W.R. 
180=45 L.W. 198=18 Pat L.T. 127=1937 M. 
W.N. 248=41 C.W.N. 449=9 R.P.C. 156=1937 

O. W.N. 150=A.I.R. 1937 P.C. 39=(1937) 1 M. 
L.J. 254 (P C.). 

-O. 21, R. 21—Application under—Decree 

under execution by Collector—Jurisdiction to 
recognize adjustment—Collector or Court. See 
C. P. Code, S. 68 and O. 21, R. 2. 38 Bom.L.R. 
505. 

-O. 21, R. 22—“Against the party”—Mean¬ 
ing. 

Expression “against the party” means adverse 
to the party. Hence an order directing the exe¬ 
cution proceedings to be struct off for the default 
of the decree-holder cannot be held to be an 
order made against the judgment-debtor within 
the meaning of the proviso to O. 21, R. 22. ( Fact 

Ali and Rowland, J J.) Brajobala Debi v. Tha- 
kur Madhusudan Singh. 174 I.C. 463=4 B.R. 
446=10 R.P. 523=A I.R. 1938 Pat. 162. 

-O. 21, R. 22—Construction — “Date of 

decree”—Decree amended—Period of one year — 
Starting point of—Date of original decree or 
amended decree. 

The decree contemplated in O. 21, R. 22 must 
be the decree to be executed not only when it is 
an appellate decree dealt with in Cl. (2) but also 
when it is a decree which has been reviewed or 
amended, as dealt with in Cl. (3) and Cl. (4) of 
Art. 182, Limitation Act. Hence where a decree 
is amended the period of one year is to be counted 
from the date of the amended decree and not the 
date of the original decree. ( Dhavle and 
Meredith, JJ.) Mahesh Singh v. GaJadhar 
Singh. 187 I.C. 79=6 B.R. 421=12 R.P. 557= 
A.I.R. 1940 Pat. 5. 

-O. 21, R. 22— Decree against father and 

son—Son dying before execution — Execution 
taken out against father personally and not as 
heir of son—Notice under 0.21, R. 22 is not 
necessary. 

Where a decree is passed against father and 
son and the son dies before the institution of the 
execution proceedings and execution is taken out 
against the father not as heir of his son but 
against him personally, notice under O. 21. R. 22 
is not necessary. (Wort, J.) Banarsi Lal v. 
BorhoSahu. 162 I.C. 482=19 P.W.N. 219=8 
R.P. 534 (2)=A.I.R 1936 Pat. 253. 

-O. 21, R. 22— Execution against property 

of deceased judgment-debtor—Substitution of 
wrong person by Court passing decree—If final — 
Jurisdiction of executing Court to hold othenoise s 


i59r 


QUINQUENNIAL DIGEST, 1936—1940 


C. P. CODE (1908), O. 21, R. 22. 

It is a serious irregularity to proceed in execu¬ 
tion against the property of a deceased judgment- 
debtor in the absence of his proper legal re P re " 
sentative. The executing Court is not precluded 
from deciding that a person is not the proper 
legal representative by reason of the fact that the 
Court which passed the decree has already sub¬ 
stituted that person as legal representative after 
notice to him but* in his absence. V\ hen the pro¬ 
per legal representative is some other person, 
namely, the widow of the judgment-debtor, the 
order substituting a wrong person cannot be 
taken to be a decision to the effect that the widow 

is not the legal representative of the judgment- 

debtor. ( Fad Ali and Agarzvala, JJ.) Sarju 
Singh v. Bhagwat Prasad Singh. 176 I.C. 566 
=1938 P.W.N. 259=4 B.R. 738=11 R.P. 91 = 19 
Pat.L.T. 193=A.I.R. 1938 Pat. 372. 

_O. 21, R. 22—Legal representatives—Hindu 

father—Decree against—Execution against sons— 
Insolvency and death of father after attachment 
of joint family property—Sons—If liable to be 
proceeded against. See C- P. Code, Ss. 2 (11), 50 
AND 53 ANDO. 21, R. 22. 38 Bom L.R. 977. 

-O. 21, R. 22— Notice—Absence of—Objec¬ 
tion as to—When to be raised. 

As the absence of notice under O. 21, R. 22 goes 
to the root of the jurisdiction of the executing 
Court, the objection can be taken at any time 
(PazlAliand Rowland, JJ.) Brajobala Debi v. 
Madhusudan Singh. 174 I.C. 463=4 B.R. 446 
==10 R.P. 523=A.I.R. 1938 Pat. 162. 

_O. 21, R. 22— Notice— Omission to give to 

one of legal representatives —Validity of sale. 

Where one of the judgment-debtors has died at 
the time of the execution of the decree, and one 
of his sons is substituted for him in the applica¬ 
tion for execution, but another son is left out, 
the sale must be held to be void for want of 
notice under O. 21, K. 22, in so far as the share of 
the latter son is concerned. But as regards the 
shares of other judgment-debtors the sale cannot 
be held to be void. (.9. K. Ghose. J.) Anil 
Kumar Roy v. Ahammed Alt. 187 I.C. 121=12 
R.C. 546=A.I.R. 1940 Cal. 23. 

-O. 21, R. 22— Notice — Omission to issue or 

to record reasons — Irregularity—Notice issued 
under R. 66 —Effect of. 

Ordinarily, the failure to issue a notice under 
O. 21, R. 22, C. P. Code, or to record reasons for 
not issuing such notice would be fatal, and a sale 
concluded in such circumstances would be void. 
But where notice of the execution proceedings 
and sale thereunder is issued under O. 21, R. 66 
and the judgment-debtor appears and contests 
these proceedings, it is unnecessary to give the 
judgment-debtor notice of proceedings that he is 
already well aware of, and failure to give notice 
under O. 21, R. 22 and the omission to record 
reasons dispensing with this notice is no more 
than an irregularity which does not take away the 
jurisdiction of the Court. ( Ram Loll, J ) Ladli 
Prashad v. Chaman Lal. I.L.R. (1940) Lah. 
231 = 185 I.C. 843=12 R.L. 324=41 P.L.R. 632 
=A.I.R. 1939 Lah. 473. 

-O. 21, R. 22— Notice—Waiver of—Judg¬ 
ment-debtor putting in appearance and asking for 
adjournment of sale—If can plead want of notice. 

Where the judgment-debtor has put in appear¬ 
ance and repeatedly asked for adjournment of 
the sale, obviously with the knowledge of the 
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sale, he cannot plead want of notice under O 21 
R. 22 for setting aside the sale. {SIC. Ghose, J.) 
Anil Kumar Roy v. Ahammed Ali. 187 I C 
121=12 R.C. 546=A.I.R. 1940 Cal 23 

. , 22 ~ Scope— Compliance—Minor 

juagment-deblor ottaiuiug majority — Notice' 
issued to him as minor—Decree-holder and Court 
unaware of true age of judgment-debtor—Sale— 
If nullity Irregularity—If ground for setting 

The issue of a notice to a major judgment- 
debtor as if lie were a minor is not necessarily 

fatal to further proceedings in execution, and a 

sale in execution cannot be held to be null and 
void on that ground. If no notice of any kind is 
issued to a judgment-debtor, there is a refusal to 
carry out the plain duty imposed upon the Court 
O- 21, R.22, C. P. Code, and the Court has no 
jurisdiction to conduct the sale subsequently. 
But there is a very clear distinction betw'een a 
case in which no notice is issued at all to a 
particular defendant and a case in which notice 
is issued to him as if he were still a minor* 
Where notice of execution of a decree against a 
father and his son is issued to the son as minor 
represented by his guardian, the father, after he 
has become a major, the reason for issuing such 
notice being that both the decree-holder and the 
Court are aware of the true age of that defen¬ 
dant, there is sufficient compliance with the pro¬ 
visions of O. 21, R. 22 and no question of jurisdic¬ 
tion arises, if the facts subsequently show that 
the defendant was not a minor but a major, the 
issuing of the notice might amount to an irregu¬ 
larity, which, if it results in substantial loss, 
would be a ground for setting aside of the sale. 
{King and. Krishnaswami Aiyangar, JJ.) 
Kodandarama Reddiar v. Parthasaratv 
Ayyangar. 180 I.C. 549=11 R.M. 718=1938 
M.W.N. 1061=48 L.W. 586=A.I.R. 1939 Mad. 
5=(1939) 1 M.L.J. 93. 

-O. 21, R 22—Scope—Execution against 

surety for judgment-debtor—Death of surety 
pending sale;—Notice to heirs to show cause 
against continuance of execution — Necessity* 
See C. P. Code, S. 55 (4). 18 Pat. 761. 

-O. 21, R. 22— Scope — Major judgment- 

debtor allowing himself to be described as minor 
represented by guardian ad litem— Notice sent to 
guardian ad litem— Sale—If a nullity — Right of 
judgment-debtor to plead invalidity on ground of 
non-compliance zoith O. 21, R. 22. 

Where a defendant judgment-debtor is in fact 
a major but is described in the execution applica¬ 
tion as a minor represented by his guardian ad 
litem without any objection being raised by him, 
and notice under O. 21, R. 22, C. P. Code, is sent 
not to him direct, but to his guardian ad litem, he 
cannot be heard to say that O. 21, R. 22, C. P- 
Code, has not been complied with and therefore 
the execution sale held under such circumstances 
is a nullity. He himself having led the Court to 
believe that a notice directed to the guardian ad 
litem would be properly served, by holding him¬ 
self out to be a minor, cannot turn round ana 
challenge the sale on that ground. There is no 
non-compliance with O. 21, R. 22 in such a case. 
{Agarwala and Rowland, JJ.) Rajendra P*i ASA ^ 
v. Debi Prasad. 19 Pat. 393=188 I.C. 725=6 
B.R. 729=13 R.P. 18=(1940) P.W.N. 105=21 
Pat.L.T. 223=A.I.R. 1940 Pat. 303. 
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-0.21, R. 22 —Scope — Non-compliance — 

Effect on sale. 

Once the Court has found that the legal condi¬ 
tions do not exist for proceeding with an execu¬ 
tion, there is a lack of jurisdiction in the carry¬ 
ing on of that execution; and all the proceedings 
taken in the execution which was not properly 
constituted in the absence of proper notice under 
0.21, R. 22 must fall to the ground. In a suit 
against members of a joint family the minor 
members were represented by a pleader M 
appointed by the Court to be their guardian ad 
iitem ; but in the execution application no 
reference was made to the above named pleader. 
Execution was sought to be taken against the 
minors describing them as under the guardian¬ 
ship of G. No notice was issued to M under 
0.21, R. 22 and to the minors through him. 
There was no order of the Court either removing 
him or appointing G as guardian ad litem so as to 
authorize the latter to represent the minors in the 
execution proceedings and to make any admis¬ 
sions on their behalf or any terms with the 
decree-holders with reference to the proceedings 
■in the execution and to such matters as adjourn¬ 
ments on conditions: 

Held, that the sale of the share of the minors 
•was unsustainable. (Rowland and Chatterji, JJ.) 
Bachoo Prasad v. Gobardhan Das. 187 I C. 492 
=12 RP. 599=6 B.R. 478=A.I.R. 1940 Pat. 
62. 

-O. 21, R. 22—Scope—Non-compliance with 

-—Sale after death of judgment-debtor without 
impleading legal representatives—Validity- See 
C. P. Code, S. 50 and 0.21, R. 22. 43 L.W. 238 
= 1936 M.W.N. 60=A.I.R. 1936 Mad. 205=70 
M.L.J. 162 (F.B). 

-O. 21, R. 24— Execution of process — Dele¬ 
gation—Power of Nazir. 

Ministerial acts can always be delegated where 
such acts do not require the exercise of any dis¬ 
cretion or judgment. A Nazir can, therefore, 
delegate the execution of the process to his sub¬ 
ordinates. (Tek Chand and Dalip Singh, JJ.) 
PiLADA Ram v. Tulsi Das Asa Nand. 186 I C 
€33=12 R L. 407=41 P.LR. 838=A I.R. 1940 
Lah. 30. 

-O. 21, R. 24 —Return of warrant to process- 

server for endorsement — Process-server re- 
executing warrant—Legality — Process-server if 
Protected. 

The bailiff has power to delegate the execution 
of the warrant to the process-server. But where 
the bailiff did not delegate his authority to arrest 
to the process-server but merely returned the 
warrant to him for endorsement and not for 
further execution and the process-server re- 
executed the warrant instead of endorsing it, the 
•re-arrest is unlawful. But the process-server 
would be protected under S. 79, I. P. Code, as he 
made a genuine mistake of fact and thought that 
the process was returned to him for re-execution 
and was not actuated by malice. (Mosley, J ) 
Maung Htwe v. Ba Thant. 1940 Rang.L.R 
253=188 I.C. 303=41 Cr L.J. 567=12 R.R. 364 
=A.I.R. 1940 Rang. 112. 

-O. 21, R. 24 —Warrant of arrest—When 

v deemed to he executed. 

When the judgment-debtor is arrested and 
brought before the Court the warrant of arrest is 
^executed, that is to say, the arrest has been 


C. P. CODE (1908), O. 21, R. 29. 

carried out, though it may not have been carried 
out in accordance with law and may have resulted 
in the discharge of the judgment debtor. 
(Mosley, J.) Maung Htwf. v. Ba Thant. 1940 
Rang.L.R. 253=188 I C. 303=41 Cr.L J 567 = 
12 R.R 364=A.I.R. 1940 Rang. 112. 

-O. 21, R. 24 (2)—Warrant without seal of 

Court—Validity. See Penal Code, S. 225-B. 

1939 Rang.L R. 445. 

—--O. 21, R 26—Surety under—Liability of— 

Dismissal of execution petition on ground of stay 
order—If final disposal—Surety—If discharged. 
See Execution—Application for. 46 L.W. 350 
=A.I.R. 1937 Mad. 721. 

-O. 21, R. 28— Parent Court directing stay 

of all proceedings relating to confirmation of sale 
—Executing Court merely postponing confirma¬ 
tion of sale and dismissing objections by judg¬ 
ment-debtor for setting aside sale — Order, if 
ultra vires. 

An ex parte decree obtained at L was trans¬ 
ferred to P for execution and certain property 
belonging to the judgment-debtors was sold. The 
judgment-debtors put in objections before the 
executing Court for setting aside the sale and at 
the same time applied in the Court at L for 
setting aside the ex parte decree. The Court at 
L, at the instance of the judgment-debtors, issued 
a robkar to Court at P directing that proceedings 
with respect to the confirmation of the sale 
should be stayed, the words used being ‘karwal- 
i-manzuri multawi-ki-jawe’. The executing 
Court ordered that the confirmation of the sale 
was to be postponed but rejected the objections 
by the judgment-debtors. The sale was confirm¬ 
ed by successor of the Judge. 

Held, that the robkar clearly meant that all 
proceedings leading up to the confirmation of the 
sale were to be stayed and that the executing 
Court in holding that the order merely directed 
postponement of confirmation of sale put a wrong 
interpretation on it. 

Held , further, that the executing Court had no 
jurisdiction to consider the objections of the 
judgment-debtor after it had received the robkar 
and its order dismissing the objections was ultra 
vires and the order of confirmation of sale was 
also without jurisdiction. The executing Court 
having assumed jurisdiction not vested in it the 
orders were open to revision. (Mir Ahmad, A. J. 
C.) Bundhei.khand Motor and Cycle Agency 
v. Peoples Bank of Northern India, Ltd., 
Lahore. 162 I.C. 416=8 R. Pesh. 197=A.I.R. 
1936 Pesh. 97. 

- P-21. R. 29— Applicability—Suit by judg¬ 
ment-debtor against assignee decree-holder — 
Claim for damages for breach of contract to get 
satisfaction entered up—Application for stay of 
execution- Maintainability. 

A suit by the judgment-debtor against the 
assignee-decree-holder for damages for breach of 
an agreement between them whereby the defen¬ 
dant agreed to receive in satisfaction of the 
assigned decree certain bonds and to get satisfac¬ 
tion entered up, is one to which O 21, R. 29, C- P. 
Code, applies and an order can therefore be made 
in such suit staying the execution of the decree 
assigned pending disposal of the suit. ( Beasley, 
/.) Kannammai. v. Muthukumaraswami 
Chetty. 160 I.C. 563=8 R.M. 667=43 L.W, 
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493^1936 M.W.N. 349=A.I.R. 1936 Mad. 102 

= 70 29—Equitable right under—If 

s r&Vr;sLin 8 c 8. r • 

c O 21 R 30 —Simultaneous execution by 

which 

,» S h,i ;3 h i3e 

might be reas ffi • t security for the realisation 

^ft^decreuf amount nnd^he procedure of the 
of the decre rather of harassment than 

decree "^° desire to realise the decretal amount, 
a genuine d ^ its discretion refuse the relief 
the Cour ( Q f the judgment-debtor. (Mac- 

a f V?' S on h and Mahomed Noor, JJ) AdiTya Prasad 
^shwar Singh. 160 I.C. 685=8 R.P. 377=A. 
I R 1936 Pat. 28. 

‘ n 21 Rr. 30 and 21 —Decree for money— 

Warrant of arrest—Right of decree-holder 

The discretion given to the Court by O. 21, 
■p 0 1 r p Code, to refuse simultaneous execu¬ 
tion acainst the person and the property does not 
t Y ° t . n ! to compelling the decree-holder to take 
one of these methods. The . executing 
Court should not disallow an application for the 
Arrest of a defaulting judgment-debtor on the 
Ground that the latter has sufficient propert.es 
against which the decree holder might proceed ,n 
first instance. A debtor who is able to pay 
but does not pay is m the position of a person in 
contempt of Court. The proper course for such 
a person is to purge his contempt by fulfilling the 
order of the Court and pay the decretal amount. 
(Jatnes and Rowland, JJ.) Kamaldhari Lal t; 

^180 I.C 767=11 R.P. 531 = 1939 P.W.N. 604= 
A I.R. 1939 Pat. 380. 

q 21 Rr. 30 and 64—Scope and effect of 
—Power of’Court to sell without attachment. 
Sec Execution sale. 41 Boni.L.R. 463. 

_.q 21 , R. 31 —Decrees executable under. 

A decree for delivery of specific movable 
nrooertv which can be enforced by the stringent 

method prescribed by O 21, R. 31, C. P. Code, 
can be passed only in a suit where the plaintiff 
alleges and proves facts which give him a right to 
compel its delivery under the provisions of S. H 
ofX Specific Relief Act. 39 Vf. 1 (F.B.). Rel. 
on. (-S' K. Ghose and Nastm Ali, JJ.) Karnani 
Industrial Bank, Ltd. v. Barahani Coal Con¬ 
cern. Ltd. 178 I C. 833=11 R C. 411=42 C.W. 
N. 523 =A.I.R. 1938 Cal. 471. 

_0. v 21, R. 31 —'Specific movable*—If in¬ 
The words "specific movable in R 31 do not 
include money. 37 M. 381, Rel. on. (-9. K. Ghose 
and Nastm Ali , JJ.) Karnani Industrial Bank, 
Ltd. v. Barabani Coal Concern, Ltd. 178 I.C. 
833=11 R.C. 411=42 C.W.N. 523—A.I.K. 1938 

CaL 4 71. R 32 —Applicability to scheme 

decree—Clause in decree directing payment by 
trustee—Executability. See C. P. Code, S. 92. 71 

^ ^ 21, R. 32 (as amended in Rangoon)— 

Decree for restitution of conjugal rights Pro¬ 
perty attached and sold within three months from 
date of attachment — Sale, if void. 
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The Code of Civil Procedure does not empower 
the Court to change a decree for the restitution 
of conjugal rights into a decree for the payment 
of money. All that it empowers the Court to do 
is to sell the property attached and out of the 
proceeds allow the decree-holder compensation. 
But this is subject to the condition that the 
attachment must have been in force fora period 
of three months or for such further period not 
exceeding twelve months as the Court may have 
decided. Where in a case a decree for restitution 
of conjugal rights was passed and the property 
of the judgment-debtor was attached and the 
Court ordered the property to be sold before it 
had been under attachment for three months 
wrongly treating the decree as one for the pay¬ 
ment of money. 

Held, that the Court had no jurisdiction to 
order the property to be sold and that the sale 
therefore was void. (Leach, J.) Ma We Gyan 
v. Maung Than Byu. 1937 Rang.L.R. 164=169 

I. C. 967=10 R.R. 48=A.I.R. 1937 Rang. 126. 

-O. 21, R. 32 —Restitution of conjugal rights 

—Decree for—Mode of enforcement. 

Under O. 21, R. 32, C. P. Code, as amended, a 
decree for restitution of conjugal rights can be 
enforced by attachment of property and not by 
imprisonment. (Abdul Qayoom, C.J.and Wazar , 

J. ) Khatuni v. Ramzan Mir. 41 P.L.R.J. and 

K. 80. 

-O. 21, R. 32— Scope—Decree for injunction 

— Execution—Application by decree-holder for 
issue of notice to defendant embodying terms of 
decree — Maintainability. 

There is no provision of law which entitles the 
holder of a decree for an injunction to apply to 
the Court for the issue of a special order or notice 
embodying the terms of the decree and for having 
it'served through Court on the defendant. It may 
be that the Court has an inherent power to do so, 
but the decree-holder has no right to ask the 
Court to do so. Where it is not shown that the 
defendant has done any act which can be constru¬ 
ed as disobedience or failure to obey the decree 
of the Court, no such application is maintainable, 
under O. 21, R. 32. C. P. Code, especially when it 
is admitted that the time for enforcing the injunc¬ 
tion lias not yet arrived. (Pandrang Row,J.) 
Rangayya Naidu v. Subbayya Naidu. 164 I.C. 
668=9 R.M. 166=1936 M.W.N. 773=44 L.W. 
308=A.I R 1936 Mad. 706=71 M.L.J. 286. 

——O. 21, R. 32— Scope—Prohibitory injunc¬ 
tion—Disobedience by defendant — Remedy of 
plaintiff—Fresh suit — Necessity. 

Where a decree granting a prohibitory injunc¬ 
tion is disobeyed by the defendant, the plaintiff is 
not bound to bring a fresh suit to convert the 
prohibitory injunction into a mandatory injunc¬ 
tion so as to enable him to apply under O. 21, 
R. 32 (5), C. P. Code. The relief to which the 
plaintiff is entitled is laid down by R. 32 itself, 
that is, detention of the defendant in the civil 
prison, or attachment of his property or both. 
The plaintiff can apply for any of those reliefs or 
for both, and the fact that he claims relief under 
O. 21, R. 32 (5) would not preclude him from 
claiming the proper relief by applying to the pro¬ 
per Court. (Wort, A.C.J. and Manohar Lall.J-} 
Toon Lal v. Sonoo Lal. 178 I.C. 807—5 B.K. 
139=11 R.P. 300=1938 P.W.N. 625=A.I.R. 
1938 Pat. 522. 
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-0.21, R. 32 (S)—Applicability—Prohibi¬ 
tory injunctions. 

The act required to be done by O. 21, R. 32 (5) 
has reference only to a positive act such as is 
required to be done under a mandatory injunc¬ 
tion. Hence, Cl. 5 of R. 32 of O. 21 does not 
apply to prohibitory injunctions. {Thom, C.J. 
and Ganga Nath, /.) Angad v. Madho Ram. I. 
L.R. (1938) All. 673—1938 A.W.R. (H.C.) 368 
=176 I.C. 488=10 R.A. 108=1938 A.L.J. 558= 
1938 A.L.R. 628=A I.R. 1938 All. 416. 

-O. 21, R. 32 (5)— Applicability—Prohibitory 

injunction—Relief under R. 32 (5)— Availability. 

The injunction contemplated by O. 21, R. 32 (5) 
is a mandatory injunction and not a prohibitory 
injunction, and the relief to which a party is enti¬ 
tled under Cl. (5) of R. 32 can be claimed only in 
the case of a mandatory injunction and is not 
available in the case of a prohibitory injunction. 
{Wort, A.C.J. and Manohar Lall. J.) Toon Lal 
v. Sonoo Lai.. 178 I.C. 807=5 B.R 139=11 R. 
P. 300=1938 P.W.N. 625=A.I.R. 1938 Pat. 522. 

-O. 21, R. 34— Decree absolute for divorce 

directing judgment-debtor to secure to his wife a 
certain amount and to execute proper instrument — 
Judgment-debtor not complying with direction — 
Power of Court to execute on behalf of judgment- 
debtor special Power-of-attorney authorising wife 
to withdraw amount decreed out of provident 
fund of judgment-debtor—Provident Funds Act, 

S.3{ 1). 

Where a decree absolute for divorce directs 
the jugment-debtor to secure to his wife a certain 
amount and to execute a proper instrument secur¬ 
ing that payment, and the judgment-debtor does 
not take any steps to comply with the direction, 
the Court can under O. 21. R. 34, C. P. Code, 
execute a special power of attorney in favour of 
the wife authorising her on behalf of the judg¬ 
ment-debtor to withdraw the amount decreed out 
of the provident fund of the judgment-debtor in 
a railway company in which he was employed. 
The execution of such a special power of attor¬ 
ney does not contravene the provisions of S. 3 
(1) of the Provident Funds Act. {Zia-ul-IJasan 
and Madeley, JJ.) N. A. M. Moore v. A. R. 
Moore. 13 Luck. 466=170 I.C. 656=10 R.O. 55 
=1937 O.LR. 476=1937 O.W.N. 863=A.I.R. 
1938 Oudh 48. 

-O. 21, R. 34— Decree for execution of docu¬ 
ment—If may be passed in any suit. 

There is no foundation for the view that an 
order under O. 21, R. 34, C. P. Code, can be made 
only when a decree for execution of a document 
is made in a suit for specific performance of con¬ 
tracts. The rule simply contemplates that there 
should be a decree for execution of a document. 
It may be passed in any suit. {Bartley and Nasim 
Ali, JJ.) Birendra Nath Roy Bahadur v. Puran 
Chand Nohata. 178 I.C. 998=11 R.C. 457=67 
C.L.J. 235=A.I.R. 1938 Cal 767. 

-O. 21, R. 35 Applicability—Final decree in 

foreclosure suit—Execution against party in pos¬ 
session not bound by decree — Legality. 

Under O. 21, R. 35, C. P. Code, a final decree 
for foreclosure and possession can only be execut¬ 
ed against the person bound by the decree. 
When a person not bound by the decree is in pos¬ 
session of his share in the property, the decree 
for possession cannot be legally executed against 
such person. If the Police assist the decree- 
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holder in removing that person from possession 
they exceed the powers given by O. 21, K. 35 (3) t 
C. P. Code. (Greenfield, F.C.) Gopidas v. Seth’ 
Mishrii-Al. 1938 N.L J. 45. 

--O. 21, R 35— Delivery of Possession of land 

—If includes crops standing thereon. 

Where the decree-holder is put in possession of 
land such possession includes the standing crops. 
The judgment-debtor cannot re-enter in order to 
reap and dispose of the crops which he had cul¬ 
tivated upon the land. (Mya Bu, J.) Maung 
Kanp. Maung Po Tok. 1940 Rang LR 157— 
12 R R. 183=185 I C. 119=41 Cr.L J 123=A I 
R 1939 Rang. 388. 

-O. 21, R. 35 (2)—Decree for joint posses¬ 
sion—Nature—Effect of—Actual physical posses¬ 
sion—How obtainable. 

A decree for joint possession can he executed 
onlv in the mode prescribed by O. 21, R. 35 (2), 
C. P. Code. Such possession cannot be actual 
physical possession. Nor can such a decree 
entitle one to take actual physical possession to 
the ouster of the persons in actual possession of 
the plot in dispute. If such a decree-holder 
wishes to obtain actual physical possession he has 
to bring a suit for partition. (Mu/la. J.) Jainti 
Prasad v. Sheo Sahai. 1939 A.W.R. (H C ) 
311 = 1939 A.L.J. 375=1939 R.D. 264. 

~ O. 21, R. 35 (2)—Decree for joint posses¬ 
sion—Possession not delivered in manner pres¬ 
cribed—Effect of. 

In giving joint possession to a party in execu¬ 
tion of a decree, the procedure prescribed by 
O. 21, R. 35 (2) must be strictly followed. Joint 
possession under a decree granting joint posses¬ 
sion, can only be delivered in the particular 
manner prescribed by the legislature in O. 21, 
R. 35 (2). It is not within the competence of 
anybody to attempt to give joint possession in 
any other manner, and if the patwari or any other 
person takes upon himself to deliver such joint 
possession in a manner contrary to the express 
language of the legislature, their action would 
not have any legal effect. Such possession is not 
effective for purposes of limitation and does not 
provide a fresh starting point for limitation. 
A.I.R. 1933 Lah. 427, Rel on. (Agha Haidar . /.) 
Bhagat Ram v. Ali Bakhsh. 166 I.C. 377=9 
R.L. 363=A.I.R. 1936 Lah. 749. 

T-O* 21, R. 35 (2)— Decree-holder obtain¬ 

ing symbolical possession—Possession of judg¬ 
ment-debtor—If adverse. 

Where, in execution of a decree, the decree- 
holder is given only a symbolical possession of 
property, actual possession of it being impossible, 
the possession of it by the judgment-debtor can¬ 
not be adverse to that of the decree-holder. A.I. 
R. 1917 P.C. 197, Rel. on. (Sulaiman, C.J. and 
Bennct, J.) Mt. Maharaji v. Bhagwati Pra¬ 
sad. 160 I.C. 1037=8 R.A. 689=1936 A.W.R. 
69=1936 A.L.J. 80=1936 A.L.R. 224=A.I.R. 
1936 All. 85. 

-O. 21, R. 35 (2)— Decree-holder put in 

symbolical possession — Judgment-debtor continu¬ 
ing in possession—Effect of—Suit by decree-hol¬ 
der for possession — Limitation. 

The passing of a decree for joint possession 
and handing over of symbolical possession in 
pursuance thereof under O. 21, R. 35, C. P. Code, 
terminates all claims to adverse title previously 
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THit forward by the defendants. But the fact that j ed such a decree directing an inquiry as to damag- 
the person in possession continues to be m enjoy- es is entitled to invoke the aid of O. 21, R. 41 

' 1. . • _ r.*. _ - -f orm a 111V ann ann v tnr 'in nrnpr inr t It ^ 


ment of the property just after the ^mali y 
under O. 21. R. 35 is over, does to dl mtmtsjmd 
purposes amount to an immediate dispossession 
of the decree-holder after he has been pu in p 
session. The decree-holder niust under Arr l^ 

Limitation Act, come w.t„in 12 yearsto reeov^ 

possession again and f he d A 

time barred (Yi Sult.nAbdul Manan. 
A.J.C.) Mt. Jan ^ UL ‘- , nB /?wa I R 1036 
160 I.C. 441=8 R. Pesh. 108 ( 2 J-A. 1 .K. iyjo 

Pesh * n 9 i R 15 ( 2 )—Delivery of possession 
- hv beat of drum with consent 

of°juds/M^>'t-debtor—Copy of warrant not affixed 

^Whefe^whh^he'approval and consent of the 
- j " Aohtnr delivery of possession was pro- 

claimed merely by beat of drum without affixing 
a copy °f the warrant on the property as required 
? ?i R 35 (2), C. p. Code, the delivery of 
• ’ mus t be deemed to be valid and effec- 

t P ive S as against the judgment-debtor. (Srivastava 
tive as b tt arde0 Singh v. Hira Singh. 13 

^Lb 96-166 I.C. 404=9 R.O. 313=1937 

h r R 22-1937 R.D. 33=1937 O.W.N. 58= 

2lR 1937 Oudh 275. 

__q 21, R. 35 (2)— Joint undivided pro- 

bg rt\—Mode 'of delivery of possession 
P Where the property covered by the decree is 
Joint undivided property, the proper mode of deli- 
very of possession in execution proceedings is m 
the manner provided by U. ^l, K. • 

Code (Ctt/ia and Mi'/ter, JJ.) Dwarika Nath 
Mondal v. Ram Nath Barman. 67 C.L.J. 39. 
x _ _O 21, R. 37 —Warrant for arrest of judg¬ 

ment-debtor at place A—Judgment-debtor arrest¬ 
ed at place B within Court's junsdiction^-Lcga- 

li %°t Warrant is addressed to the bailiff autho¬ 
rising him to arrest a judgment-debtor at a place 
4 and the judgment-debtor happens to be found 
at the place B within the jurisdiction of the Court, 
the bailiff is authorised to make the arrest at the 
place where the judgment-debtor is actually found. 

(pin Mohammad, J.) Babu Ram v. Hari Ram 

Daulat Ram. 42 P.L.R. 374. 

__O. 21, R. 40— Arrest of judgment-debtor 

_ Person not earning more than Rs. 40— Arrest, 

if can be ordered. 

As the normal limit under which a man cannot 
reasonably be expected to support himself and a 
family should be taken to be Rs. 40, because of 
S. 60 (1) («). C. P. Code, unless there is any¬ 
thing on the record from which it can be said to 
have been proved that a judgment-debtor earns 
more than Rs. 40 a month, and fails to pay the 
excess to the decree-holder the Court should not 
order arrest of a judgment-debtor. ( Baguley 
and Mosley, JJ.) Satyanarayana v. Seetha 
Ramaswamy. 178 I.C. 989=11 R.R. 293=A.I. 
R. 1938 Rang. 477. 

-O. 21, Rr. 41 and 42— Applicability—De¬ 
cree directing inquiry into damages—Application 
for an order for examination of judgment-debtor 
— Competency. 

A decree directing an inquiry as to damages is a 
decree for money within the meaning of O. 21, 

R. 42, C. P. Code, and a plaintiff who has obtain- 


and apply for an order for the examination of 
the judgment-debtor in order to enable him to 
effect an attachment in pursuance of the right 
given to him under O. 21, R. 42. The Court is 
vested with the discretion whether to give the 
relief under R. 41 or not, and it must exercise its 
discretion after considering the circumstances of 
the case. ( Vcnkataramana Rao, J.) United 
Motor Finance Co. v. Fiat Motors Eastern 
India Agency. 189 I.C. 294=49 L.W. 696= 
13 R.M. 231 = 1939 M.W.N. 627=A.I.R. 1939 
Mad. 699=(1939) 2 M.L.J. 80. 

-O. 21, R. 41 —Scope and object of—"Any 

other person”—Garnishee denying debt—Rower 
of Court to summon and to order to produce ac¬ 
count books. 

Rule 41 of O. 21, C. P. Code, is in effect a 
provision to obtain delivery in aid of the execu¬ 
tion of the decree which the decree-holder has 
obtained. The expression “any other person” 
might include a garnishee, i.e., a person who owes 
or is alleged to owe a debt to the judgment-deb¬ 
tor. The Court is empowered to summon any 
person including the garnishee whom it thinks 
necessary and may require the person summoned 
to produce any document in his possession or 
power. But this power should be cautiously exer¬ 
cised. The discretionary power vested in the 
Court under R. 41 of O. 21, to examine the gar¬ 
nishee must ordinarily be limited to cases where 
the garnishee admits the debt, and the Court may 
find out the exact amount of the debt before 
ordering the execution. But if the debt is totally 
denied, the Court ought not ordinarily to examine 
the garnishee or direct him to produce account 
books unless it is satisfied on the affidavits or on 
the examination of the judgment-debtor that in 
the interests of the decree-holder the garnishee 
should be examined and his books produced to 
better enable him to proceed with the execution 
and to prevent a possible fraud or collusion bet¬ 
ween the judgment-debtor and the garnishee. For 
that purpose the alleged garnishee may be exa¬ 
mined with reference to the books or other docu¬ 
ments which he may be directed to produce for 
finding out whether there were dealings between 
him and the judgment-debtor probabilising a debt. 
The garnishee ought not to be subjected to any 
examination or cross-examination for the pur¬ 
pose of determining whether the liability subsists 
or not. Further only those books or documents 
which would throw light on the question of debt 
should be ordered to be produced. Any order 
for further production would be oppressive. 

(Vcnkataramana Rao, J.) Mathiam Bivi Am- 
mal v. Union Bank, Ltd., Kumbakonam. 48 
L.W. 157=178 I.C. 212=1938 M.W.N. 702= 

11 R.M. 422=A.I.R. 1938 Mad. 771. 

O. 21, R. 42 —"Any other matter"—If in¬ 


cludes preliminary decree for accounts in partner¬ 
ship suit. ... 

The words “any other matter” in O. 21, R. 4a, 
C. P. Code, cannot include a preliminary decree 
directing the taking of accounts in a partnership 

suit. (D. N. Mitter and S. K. Ghose, JJ ) 
lendra Krishna Choudhury v. Harendra k.u- 
mar Roy. 167 I.C. 430=9 R.C. 686=40 C.W.N. 
1393=A.I.R. 1937 Cal. 4. 
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C. P. CODE (1908), O. 21, R. 44. 

_O. 21, R. 44— Compliance with rule — 

Presumption. 

An attachment which is not in accordance with 
the provisions of O. 21, R. 44, C. P. Code, would, 
no doubt, not operate to transfer possession of 
the property to the Court. But the presumption 
of law is that anything which is done by the offi¬ 
cer of the Court is properly done until the con¬ 
trary is shown. Omnia' praesumuntur rite acta. 
( Allsop, J.) Ram Bahal Ahir v. Emperor. 
162 I.C. 653=8 R.A. 882=37 Cr.L.J. 675=1936 
A.W.R. 325=1936 A. Cr. C. 105=1936 A.L.J. 
283=1936 Cr.C. 428=1936 A.L.R. 462=A.I.R. 
1936 All. 364. 

-O. 21, R. 46— Attachment of debt due to 

judgment-debtor—Equitable charge already creat¬ 
ed by judgment-debtor over such debt—Position 
of attaching creditor—Equitable charge — IP hat 
amounts to—Charge on future property—-Validity. 

Tn a garnishee proceeding, the attaching credi¬ 
tor stands in the shoes of the judgment-debtor. 
No attachment could be made, when there is no 
existing debt due by the garnishee to the judg¬ 
ment-debtor, and if the judgment-debtor has al¬ 
ready parted with his interest in the debt by 
assignment or created an equitable charge in res¬ 
pect of the same in favour of another person, the 
attaching creditor acquires no larger rights than 
his debtor. An agreement between a debtor and 
a creditor that a fund should be applied in a parti¬ 
cular way will not create a valid equitable charge 
upon the fund. It is further necessary that an 
obligation should be imposed in favour of the 
creditor to pay the debt out of the fund. 
The test really is whether there was an 
intention to assign or create a charge, 
which will give the assignee an equitable interest 
in the fund itself. An assignment by way of 
charge on future property is a perfectly valid 
assignment in equity, which will attach to the pro¬ 
perty, when it comes into existence. Where X 
advanced money to V for the purpose of enabling 
the latter to carry out his contracts with Z and 
it was stipulated that all bills made out by Y 
against Z would be forthwith made over to X 
who would have the exclusive right to collect the 
monies due on the bills under an irrevocable 
power of attorney executed by V in his favour 
and the amounts thus realised would be appro¬ 
priated by X towards repayment of the advances 
made by him. 

Held, that there was an intention to create a 
charge in favour of X in respect of the money 
due on the bills and that an attachment of the 
bills by a creditor of Y must be taken to be sub¬ 
ject to that charge. ( Mukherjea, J.) Lkgdir 
Nanji v. Surendra Mohan. 177 I.C. 920=11 
R.C. 289=68 C.L.J. 97=42 C.W.N. 971=A.I.R. 
1938 Cal. 606. 

-O. 21, R. 46— Attachment of patent — Ser¬ 
vice of prohibitory order on Controller of Patents 
— Sufficiency. 

It is impossible to hold that the Controller of 
Patents is a “person in possession of the same” 
within the meaning of O. 21, R. 46, C. P. Code. 
Therefore, the service of a prohibitory order 
upon the Controller of Patents is not an attach¬ 
ment of the patent within the meaning of S. 51, 
C. P. Code. ( Panckridge, J.) Radha Kissen 

Q.. D.—ioi 


C. P. CODE (1908), O. 21, R. 46. 

v. Hiralal Bantara. I.L.R. (1938) 2 Cal. 
618=181 I.C. 909=11 R.C. 869=42 C. W. N. 
1086=A.I.R. 1939 Cal. 283. 

- O. 21, R. 46 — “Debt”—Dividend payable 

in insolvency to creditor not yet declared—If at¬ 
tachable. 

A dividend payable to a creditor in insolvency 
is not a debt liable to be attached under O. 21, 
R. 46; when no dividend has at all been declared, 
there is nothing to attach. ( Mockett, J.) Bauj- 
sami v. Official Assignee of Madras. 189 I.C. 
406=1939 M.W.N. 573=A.I.R. 1939 Mad. 811. 

- O. 21, R. 46 —Debt outside jurisdiction — 

Attachment of—Power of Court. 

It is not competent to a Court to attach in exe¬ 
cution of a decree a debt payable to the judgment- 
debtor outside its jurisdiction by a person not 
resident within its jurisdiction. ( Baguley, J.) 
Sheerazee v. Reddy. 1939 Rang.L.R. 694=187 
I.C. 105=12 R.R. 305=A.I.R. 1940 Rang. 34. 

-O. 21, R. 46 —Debt payable to judgnient- 

debtor outside jurisdiction—Attachment of — 
Jurisdiction of Court. 

A debt payable to the judgment-debtor outside 
the jurisdiction of the Court by a person not 
resident within its jurisdiction, cannot he attached 
under O. 21, R. 46, C. P. Code. ( Derbyshire, C.J. 
and Nasini Ali, J.) Satyapriya Banerjee v. 
Kundan Mull Basu. I.L.R. (1939) 1 Cal. 523 
= 183 I.C. 818=12 R.C. 196=69 C.L.J. 267 = 43 
C.W.N. 512=A.I.R. 1939 Cal. 428. 

-— O. 21, R. 46 —Garnishee denying debt — 

Enquiry into the truth or existence of debt — 
Power of executing Court. 

Where a debt is attached in execution and the 
garnishee denies that any debt is due by him to 
the judgment-debtor, it is not for the executing 
Court to enquire into or decide whether the debt 
attached is really due or not. Consequently, 
when an objection by the garnishee denying the 
debt is disallowed, the objection and the order of 
the executing Court disallowing the objection and 
ordering him to pay into Court do not come with¬ 
in the purview of O. 21, Rr. 58 to 63, C. P. Code, 
so as to preclude him from denying the debt in a 
suit subsequently instituted against him by the 
decree-holder as receiver for realising the debts 
on the basis of the attachment. (Burn and K. S. 
Menon, JJ.) Butchayya Chetty v. Krishnama- 
chari. 59 Mad. 966=160 I.C. 534=8 R. M. 
663=1936 M.W.N. 54=43 L.W. 68=A. I. R. 
1936 Mad. 152=70 M.L.J. 20. 

—— -O. 21, R. 46 —Garnishee denying debt and 
objecting to jurisdiction of Court—No investiga - 
tion or decision — Sale—Subsequent suit by pur¬ 
chaser—Plea of denial of debt—If open. 

Where a garnishee denies the debt and objects 
to the jurisdiction of the Court to compel him 
to deposit the debt, but does not ask to have the 
matter investigated and there is no investigation 
or decision on the point raised by him, and the 
Court orders sale of the debt for whatever it is 
worth, the garnishee can raise the matter in the 
subsequent suit by the purchaser. (Vivian Bose, 
j.) J ACANNATH V. JAMNAVALLABH. 168 I. C. 

266=9 R.N. 247=A.I.R. 1936 Nag. 218. 

--O. 21, Rr. 46 and 58— Garnishee—No de¬ 
nial of debt—Plea of set-off as between himself 



160^ 


QUINQUENNIAL DIGEST, 1936—1940 


1604 


C. P. CODE (1908), O. 21, R. 46. 

and judgment-debtor If can be gone into in exc- 
cuti K L>n ; , Upr con eh t to attach some moneys 

A decree-holder soi gm frQm a third party> 
owing to his judgrrn ^ attachment on 

T hC tU n d H &heiStemit-debtor owed him a 
the ground tIia y™ n J n U “% hich extinguished his 

deb to the judgment-debtor and further contend¬ 
ed hat the set-off had been recognized in other 
cases by the Court. He claimed therefore to have 
the Question of set-off considered. The execut- 
• rlrt refused to investigate into the question. 
Xn HeId that though the existence of the debt due 
hv the 'garnishee to the judgment-debtor could 
Ot in execution proceedings be challenged, yet 
the garnishee was entitled to give evidence to 
prove that there was a debt owing to him by the 
judgment-debtor either diminishing or extinguish¬ 
ing ^the debt in question and such matters could 
be gone into in execution proceedings. ( Beasley , 

r t \ SatYANVKAYANAMURTY V. Vi-N KATES WAR A 

RAO 175 I.C. 513=10 R.M. 789=A.I.R. 1937 
Mad. 848. 

__O 21, R. 46— Joint debt—Attac liability— 

R oval tv payable under mining lease jointly to 
iud ament-debtor and another—Judgment-debtor's 
chare if can be attached—Preliminary decree 
ha^ed in partition suit between judgment-debtor 

and the other—Effect of. . 

Garnishee proceedings cannot be had in respect 
of a joint debt. Where, therefore, the debt is in 
respect of royalty payable under a mining lease 
jointly to the judgment-debtor and another, the 
creditor has no right to obtain a garnishee order 
attaching the share of the judgment-debtor. The 
fact that a preliminary decree has been passed in 
a partition suit between the judgment-debtor and 
the other does not alter the position. Any change 
in the rights of the lessors inter se by reason of 
the partition cannot affect their lessee. The latter 
is entitled to relv on his lease which contemplates 
a joint debt. (McNair, J.) Lakshminarain v. 
Amar Nath. I.L.R. (1937) 2 Cal. 440=41 C. 
W.N. 1074. 

_O. 21, R. 46— Judgment-debtor having 

share in shop—Mode of attachment. 

Where in execution a decree-holder seeks to 
attach the share of the judgment-debtor in a shop, 
attachment can be made only by prohibiting the 
judgment-debtor from transferring his share and 
subsequently such share can be sold in execution 
of the decree, but specific goods in the shop can 
neither be attached nor sold. (Jai Lai, J.) 
Mohan Lai.-Lakshmi Das v. People's Bank of 
Northern India, Ltd. 174 I.C. 692=10 R.L. 
583=A.I.R. 1937 Lah. 313. 

_O. 21, R. 46— Jurisdiction — Prohibitory 

order to garnishee residing beyond jurisdiction— 
Power of Court to issue. 

A Court is not competent, in execution of a de¬ 
cree for money, to attach, at the instance of the 
decree-holder, a debt payable to the judgment- 
debtor outside its jurisdiction by a person not 
resident within the jurisdiction of that Court. It 
cannot directly issue a prohibitory order to a 
garnishee resident beyond its jurisdiction. ( Moc - 
kett, J.) Balusami v. Official Assignee of 
Madras. 189 I.C. 406=1939 M.W.N. 573=A. 
I.R. 1939 Mad. 811. 


C. P. CODE (1908), O. 21, R. 47. 


-O. 21, R. 46 —Share of debt—Prohibitory 

order, if can be issued. 

Even if a share of a debt (i.c.) a debt due to 
! the judgment-debtor and other persons jointly, 
cannot be attached under O. 21, R. 46, C. P. Code, 
or under any other rule prescribed, a prohibitory 
order similar to one under R. 46 can Jt»e made 
under the inherent powers of the Court where 
j the Court finds it necessary for the ends of jus- 
: tice. (iVasim AH and R.C. Mitter, JJ.) Upen- 
dka Mohan Pal Chowdhury v. Nalini Mohan 
Ray Choudhury. I.L.R. (1937) 2 Cal. 48= 
41 C.W.N. 410=171 I.C. 119=10 R.C. 226= 
A.I.R. 1937 Cal. 199. 

—-O. 21, R. 46 (1) (a) and (c) — Applica¬ 

bility-Deposit by member of East India Cotton 
Association to the Association under%the Rules — 
Attachability. 

A deposit made by a member of the East India 
Cotton Association with that Association under 
their rules is not liable to attachment in execu¬ 
tion of a decree against the depositor-member 
under O. 21, R. 46 (1) (a) or ( c ). The interest 
which the member lias in the deposited sum is 
not “movable property not in the possession of 
the judgment-debtor” within the meaning of Cl. 
(r) of O. 21. R. 46 (I) ; nor is it “debt” within 
the meaning of Cl. (a). It is a sum of money 
which is repayable only in certain contingencies. 
(Beaumont, C. J. and Rangnekar, J.) Gajroj 
Sheokaran v. Hukamchand. I.L.R. (1939) 
Bom. 109=180 I.C. 360=11 R.B. 296=41 Bom. 
L.R. 19=A.I.R. 1939 Bom. 90. 

-O. 21, R. 46 (3)—“ Payment”—Meaning 

of—Payment contrary to attachment—If effective. 

Payment contemplated in O. 21, R. 46 (3) is 
payment into the attaching Court so as to be 
available for the attaching decree-holder and not 
payment into the particular Court even when the 
payment is earmarked for some other purpose. 
S. 64, C. P. Code, provides that any payment to 
the judgment-debtor of the attached debt con¬ 
trary to the attachment shall be void as against 
all claims enforceable under the attachment. The 
mere fact that the debtor does not pay money 
into the hands of the judgment-debtor but to 
somebody else will not make it any the less pay¬ 
ment contrary to the attachment if payment is 
made at the instance of or for the benefit of the 
judgment-debtor. If therefore such a debtor pays 
the amount not in attaching Court but in another 
Court not under compulsion on behalf of the 
judgment-debtor, such payment is not sufficient to 
discharge him from his liability to the attaching 
creditor. (Varadachariar, J.) NarayanaswaMI 
Ayyar v. A. Mallu. 161 I.C. 473=8 R.M. 829 
=43 L.W. 713=1936 M.W.N. 147=A.I.R. 1936 
Mad. 251=71 M.L.J. 243. 

-O. 21, R. 47—Applicability—Decree for 

rent obtained by latubardar under C. P. Tenancy 
Act. C. P. Code, O. 21, Rr. 53, 60 and 47. 

1940 N.L.J. 56. 

-O. 21, R. W—Applicability—Judgment- 

debtor member of joint Hindu family. 

Quaere. —Whether O. 21, R. 47, C. P- Code, 
applies to the members of a Hindu coparcenery, 
one of whom happens to be a judgment-debtor. 
(Venkatasubba Rao, J.) Kollivenkataratnam 

v. The Collector of Kistna. 163 LC* 480 (ZJ 
=9 R.M. 23=37 Cr.L.J. 836=43 L.W. 760= 
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C. P. CODE (1908). O. 21, R. 48. | 

1936 M.W.N. 728=1936 Cr.C. 672=A.I.R. 1936 
Mad. 560=70 M.L.J. 717. 

-O. 21, R. 48 and Ss. 73 and 151 —Issue 

of prohibitory order at the instance of one of the 
decree-holders—Nature of his rights—Existence 
of other decree-holders, if a ground to cancel 
order—Order directing distribution among all 
creditors — Legality—Inherent powers — Limits. 

Where on the application of one of the decree- 
holders a prohibitory order under O. 21, R. 48 
attaching a portion of the salary of the judgment- 
debtor has been issued, that decree-holder is law¬ 
fully entitled to receive the whole amount deduct¬ 
ed from the judgment-debtor’s salary under the 
prohibitory order, save and in so far as a proper 
order under S. 73, C. P. Code, if any, that might 
have been passed. In the absence of any such 
order the Judge has no jurisdiction to cancel the 
prohibitory order at the instance of the judgment- 
debtor and direct that a sum fixed to be deposited 
by the judgment-debtor should be pro rata dis¬ 
tributed amongst all the decree-holders, when no 
one of them has asked for it. The inherent 
powers of the Court cannot be used for the pur¬ 
pose of overriding the rights of one party for the 
benefit of the other. ( Roberts, (J., Mya Bit 
and Dunkley, 77.) Solomon Nahomk v. A. E. 
McCann. i940 Rang.L.R. 421=A.I.R. 1940 
Rang. 201 (S.B.). 

-O. 21, Rr. 48 and 58 —Notice for attach¬ 
ment of salary of Government servant—Objection 
raised by Secretary of State—Order of Court 
holding salary to be attachable — Revision, if com¬ 
petent. 

Notice under O. 21, R. 48, C. P. Code, was 
issued to the Secretary of State for attachment 
of salary of a Government servant. The Secre¬ 
tary of State objected to it, but the Court ordered 
that it was attachable. No appeal was filed by 
the Secretary of State from this order. 

Held, that as the Secretary of State raised the 
objection that the salary was not attachable, the 
procedure came within the purview of O. 21, R. 
58, C. P. Code, and unless it was challenged by a 
regular suit under O. 21, R. 63, the order of the 
executing Court was conclusive and the revision 
application must fail. 

Held, further, that the order passed under O. 21, 
R. 48 was an order passed in execution of the 
decree under S. 47, C. P. Code, and as such was 
subject to an appeal and hence revision was in¬ 
competent. A.I.R. 1933 Bom. 185, Rel. on. 

( Agha Haidar, J.) Sf.ckktary of State v. Ishak 
Das. 166 I.C. 214=9 R.L. 354=A.I.R. 1936 
Lah. 761. 

-O. 21, Rr. 48 and 46 —Salary of M.L.A. 

—Liability to attachment. 

An elected member of the Provincial Legislative 
Assembly is not a ‘public officer’ within the mean¬ 
ing of S. 2 (17), C. P. Code, and consequently 
his salary cannot be attached under O. 21, R. 48. 
Nor can it be attached under O. 21, R. 46 
as a debt, before it becomes payable. The amend¬ 
ments to S. 60, C. P. Code, introduced by the Act 
of 1937, may alter the position somewhat in a 
case of this kind. ( Derbyshire, C.J. and Nasim 
Ali, J.) Satyapriya Banerjee v. Kundan Mull 
Basu. I.L.R. (1939) 1 Cal. 523=183 I.C. 818 
=12 R.C. 196=69 C.LJ. 267=43 C.W.N. 512 
=A.I.R. 1939 Cal. 428. 


C. P. CODE (1908), O. 21, R. 50. 

-O. 21, R. 49 —Appointment of receiver 

under—Matters to he decided prior to — Absence 
of service of notice of application — Effect. 

LInless the questions whether the judgment- 
debtor was a partner of the partnership and whe¬ 
ther any money was due to him from it. arc de¬ 
cided, no receiver could he appointed. Further 
any order passed would In* unsupportable, it notice 
of the application had not been served as required 
by R. 40 (4) of O. 21. (Gang a Noth, 7.) Pir- 

thi Nath v. Nikanian Lai. Bhargava. 189 I. 
C. 24=1940 A.L.J. 120=13 R.A. 75=1940 A. 
W.R. (H.C.) 153 (1) = A.I.R. 1940 All. 250. 

-O. 21, R. 49 —Interest of partner in part¬ 
nership assets—If movable property. 

An interest of a partner in partnership assets is 
intended to be treated as movable property under 
R. 49 of O. 21. ( Addison and Din Mohammad . 

77.) Rarkat Ram v. Bhagwan Singh. 177 
I.C. 116=11 R.L. 269=A.I.R. 1938 Lah. 65. 

-O. 21, R. 49 (2)— Interest of a partner — 

Meaning. 

O. 21, R. 49 (2) charges the interest of the 
partner in the partnership property and profits. 
The partner’s interest is his right to participate 
in the net assets of the firm, that is, in the value 
or proceeds of the assets less the liabilities to 
third parties and not less any liability to himself ; 
for any liability to himself only increases his 
interest in the property at the expense of other 
partners. An advance is but an item in the part¬ 
nership account. The Court charges and orders 
the sale of whatever the partner is entitled tc» 
from the partnership business as between that 
partner and the other partners, as if on dissolu¬ 
tion of the firm. (Mosely and Sharpe, 77.) T. 
R. M. Ramaswamy Chettiar v. M. M. K. Kui- 
tain Chf.ttyar. 189 I.C. 446=A. I. R. 1940 
Rang. 153. 

-O. 21, R. 50— Applicability — Award—If 

"decree/’ 

The provisions of O. 21, R. 50, C. P. Code, ap¬ 
ply to an award against a firm passed in arbi¬ 
tration proceedings; an award stands on the same 
footing as a decree. (Davis, J.C. and Mehta. 
A.J.C.) Piaralal Nanak Chand v. The Bom- 
hay Co. 30 S.L.R. 6=165 I.C. 826=9 R.S. 108 
=A.I.R. 1936 Sind 211. 

-O. 21, R. 50— Applicability—Joint Hindu 

family firm. 

O. 21, R. 50, C. P. Code, applies to a joint Hindu 
family firm. (Rowland and C hatter ji, 77.) 
Nathuni Prasad v. Radha Kishun Dutt Rai 
Firm. 6 B.R. 64=184 I.C. 701=21 Pat.L.T. 
618=12 R.P. 261=A.I.R. 1940 Pat. 149. 

-O. 21, R. 50 —Decree against limited lia¬ 
bility Company—Order making shareholders lia¬ 
ble—If a nullity. 

No order under O. 21, R. 50, C. P. Code, could 
be passed making the shareholders liable when 
the decree is against a limited liability company. 
Such an order must be deemed to be a nullity 
and must be ignored by the Executing Court. 
(7ai Lai, J.) Nihal Chand v. Kharak Singh- 
Sundar Singh. 164 I.C. 513=9 R.L. 134=39 
P.L.R. 163=A.I.R. 1937 Lah. 59. 

-O. 21, R. 50 —Decree obtained against firm 

by serving summons in suit upon two persons as 
partners—Execution petition stating three others 
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c p. CODE (1908), O. 21, R. 

remaining partners—Leave not obtained from 

Court—Validity of execution 
Where a decree is obtained against a firm by 
serving summons in the suit upon two persons 
as oartners of that firm, the mere fact that three 
other persons are stated to be the remaining part¬ 
ners of the firm in the petition for execution of 
the decree cannot make the execution invalid. 
These other persons do not no doubt, come under 

n R 50 (1) (h) and • c - p - Code. The 

decree-holder cannot execute the decree against 

he has obtained leave from the Court 
hfch ha' passed the decree. If this leave has 
not been oMahied, he is entitled to proceed 
r^inst the other two judgment-debtors, and the 
^mtion petition is valid so far as they are 

concerned. ( Bartley and Nasim AH, JJ.) Ra- 
„. Tanta Pal v. Pulin Kuishna Pal. 177 

I C. 812=11 R.C. 277=42 C.W.N. 310=A.I.R. 
1938 Cal. 316. 

O. 21, R. 50 (2)— Application for leave 


C. P. CODE (1908), O. 21, R. 50. 


—- O. 21, R. 50 (2)—Ex parte decree obtain¬ 

ed against firm mentioning individuals constitul- 
1 *}P x \ Application to set aside ex parte decree 
dismissed on footing that decree was against firm 
—Sale of personal properties of partners without 
leave of Court — Validity — Decree-holder, if can 

contend that decree zoas against individuals com¬ 
posing firm. 

A decree was obtained against a firm mention¬ 
ing also the individuals that constituted the firm. 
Execution was taken and a certain property was 
brought to sale and purchased by the decree- 
holders. Upon this judgment-debtor No. 1 and 
the sons of judgment-debtor No. 2, who had died 
since the passing of the decree, objected that the 
property did not belong to the firm; that the 
decree-holders had not obtained any order under 
O. 21, R. 50, making the partners of the firm 
personally liable and that the sale was according¬ 
ly without jurisdiction. This objection was al- 
_ _ lowed by the lower appellate Court. On appeal 

i Limitation — Execution against partner against the appellate order, it was contended on 

/m than three years after date of decree — Com- behalf of the decree-holder appellant that the de- 
hftrncv—Limitation Act, Arts. 181 and 182. cree under execution was not a decree against 
" a annlication for leave to execute a decree the firm at all and that it was, therefore, unneces- 

^inst a partner of a firm under O. 21, R. 50 (2), ! sary to obtain any order under O. 21, R. 50. It 

p is an application in execution of the j appeared that at a later stage judgment-debtors 

decree against the firm, and falls under Art 182 I Nos. 1 and 2 


182 

and not Art. 181 of the Limitation Act. The ap¬ 
plication can be made at any time during which 
the decree remains capable of being executed; 
and a decree-holder can apply for execution 
against an individual partner, obtaining leave if 
necessary, even if more than three years have 
elapsed since the passing of the decree, provided 
the execution is not barred in any other way. 
(Davis, J.C. and Lobo, A.J.C.) Kishinchand 
Butamal v. Dhaniram Jamnapas. 30 S.L.R. 


applied under O. 9, R. 13 (as the 
decree had been passed ex parte against them) 
to have it set aside. This application was dis¬ 
missed but only on the finding that though they 
had not been individually served with summonses 
the decree was quite valid in view of the service 
of summons on defendant No. 4 who had been 
stated by the plaintiffs to be the manager of the 
business of the firm. The Court w'hich dealt with 
the application further held that it w'ould be "open 
to defendants Nos. 1 and 2 to come under O. 


*8—164 i.C. 1011=9 R.S. 82~A.I.R. 1936 Sind 21, R. 50, C. P. Code, in the execution stage to 

, object to the attachment of their personal pro- 

loo. I „ •* 


O. 21, R. 50 (2)— Duty to grant leave 


perties. 

Held, that in view of what happened in the 


under—Decree transferred for execution to ano- ■ proceedings under O. 9, R. 13, it was no longer 
ther Court. . , , 

A decree against a firm was sought to be exe¬ 
cuted against a person alleged as being a partner 
of the firm. The Bombay High Court sent the 
decree for execution to Karachi Court and im¬ 
posed upon it the duty to grant leave under R. 

50 (2) and determine the liability of the person. 

Held, that so far as the duty imposed was con¬ 
cerned the order of the first High Court was ultra 
vires and that part could not be executed by the 
latter High Court, as under O. 21, R. 50 (2) it is 
for the Court which passed the decree to grant 
leave or to decide the disputed liability of the 
partner. (Davis, J.C. and Mehta, A.J.C.) Bri¬ 
tish India Steam Navigation Co., Ltd. v. A. M. 

Jiwanjee & Co. 30 S.L.R. 290=161 I.C. 524 
=8 R.S. 149=A.I.R. 1936 Sind 11. 


-O. 21, R. 50 (2)— Enquiry under—Scope 

—If affects legal representatives of partner. 

The enquiry under O. 21, R. 50 (2), C. P. 
Code, is limited to the determination as to whe¬ 
ther the persons who are sought to be made lia¬ 
ble under the decree are partners or not. It 
is not intended to affect the legal representatives 
of the partner. (D. N. Mitier and S. K. Ghosc, 
JJ.) Purna Chandra Shaha v. Hossain Ka¬ 
sim Dada. 41 C.W.N. 566. 


open to the decree-holders to contend that what 
t ^3 ^ ^ was a decree against the individuals 

composing the firm and not merely a decree 
against the firm, and that, therefore, their appeal 
should fail. ( Courtney-Terrell, C.J. and Dhavle, 
J.) Ramanand Ganpat Rai v. Rakhal Man¬ 
ual. 163 I.C. 34=8 R.P. 631 = 1936 P. W. N. 
527=A.I.R. 1936 Pat. 496. 

-O. 21, R. 50 (2)— Jurisdiction. 

Difference between an order under O. 21, R. 50 
(2) and an order under S. 47 is that an order 
under S. 47 may be passed by the Court execut¬ 
ing the decree whereas an order under O. 21, R. 
50 (2) may be passed only by the Court which 
passed the decree. (Davis, J.C., Lobo and Wes¬ 
ton, JJ.) Seoomal Khemchand v. Sh. Lahni- 
bai. I.L.R. (1939) Kar. 589=182 I.C. 470= 
12 R.S. 13=A.I.R. 1939 Sind 161 (F.B.). 

--O. 21, R. 50 ( 2 )—Jurisdiction—Applica¬ 
tion for leave under—Decree transferred for exe¬ 
cution to another Court—Subsequent application 
to original Court for leave wider O. 21, R- 50 (2) 
— Competency—Order granting leave—If ultra 
vires. 

The Court which passed the decree is competent 
and has jurisdiction to grant leave to the decree- 
holder under O. 21, R. 50 (2), C. P. Code, even 
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C. P. CODE (1908), O. 21, R. 50. 
after the decree has been transferred for execu¬ 
tion to another Court. Merely because the decree 
is transferred for execution by it to another 
Court, it does not cease to have jurisdiction to 
grant such leave. ( Sulaiman , CJ. and Yorke, J.) 
Krishna Chandra Agarwal v. Mohan Lal 
Bikram Das & Co. I.L.R. (1937) All. 946= 
10 R.A. 433=1938 A.L.R. 41 = 172 I.C. 901 = 
1937 A.W.R. 850=1937 A.L.J. 1165=A. I. R. 
1Q17 All 7*i8 

-O.’ 21, R. 50 (2)— “Partner”—Legal re¬ 
presentative of deceased partner—Question as to 
liability—If can be raised in execution. 

The term “partner” in O. 21, R. 50 (2), C. P. 
Code, includes his legal representative; and the 
question of the liability of the legal representa¬ 
tive of a deceased partner of a firm can there¬ 
fore be raised and decided in execution proceed¬ 
ings. (Davis, J.C. and Mehta, A.J.C.) Piara- 
lal Nanak Chand v. The Bomba v Co. 30 S. 
L.R. 6=165 I.C. 826=9 R.S. 108=A.I.R. 1936 
Sind 211. 

-O. 21, R. 50 (2) —Person filing objection 

under protest under O. 30, R. 8 —Enquiry into his 
liability—If excluded. 

A person who files an objection under protest 
under O. 30, R. 8, C. P. Code, denying that he is 
a partner, does not fall under the category of per¬ 
sons to whom O. 21, R. 50 (1) (b) applies, and 
an enquiry into his liability under O. 21, R. 52 (2) 
is, therefore, not excluded. (D. N. Milter and 
S. K. Ghose, JJ.) Purna Chandra Shaha v. 
Hossain Kasim Dada. 41 C.W.N. 566. 

—-O. 21, R. 50 (2)— Procedure — Applica¬ 

tion for leave under—Prior application for exe¬ 
cution—If condition precedent. 

There is no warrant for holding that an appli¬ 
cation under O. 21, R. 50 (2), C. P. Code, for 
leave to execute a decree obtained against a firm 
as against some partner or partners cannot be 
made unless in the first instance a regular dar- 
khast has been filed under O. 21, R. 11, C. P. 
Code. The logical course is to apply for leave 
first and then to execute the decree afterwards. 
(Beaumont, CJ. and Kania, J.) Cooverji Var- 
JANG v. Cooverbai. I.L.R. (1940) Bom. 562= 
42 Bom.L.R. 564. 

-O. 21, R. 50 (2)—Question of liability 

under—Jurisdiction to decide—Transferee Court 
—Competency of. See C. P. Code, S. 42. A.I.R. 
1937 Pesh. 96. 

-O. 21, R. 50 (2)— Scope — Arbitration — 

Award—Filing of—Application for—Objection 
that party is not partner of firm—Maintainability 
— Question—When to be raised. * 

The question whether all or any of the persons 
served with notices of an award or of its filing 
in Court are partners in a firm can only be litigat¬ 
ed when an application under O. 21, R. 50, C. P. 
Code, is made against persons alleged to be part¬ 
ners and permission is sought to enforce the 
award against them. Such a question cannot be 
gone into in proceedings for filing tHe award and 
the hearing of objections directed against it. 
(Rupchand Bilaram, A.J.C.) Fleming Shaw & 
Co. v. Bahadur & Co. 29 S.L.R. 292=164 I.C. 
1015=9 R.S. 83=A.I.R. 1936 Sind 121. 

--O. 21, R. 50 (2)— Scope—Grounds on 

which liability may be disputed. 

O. 21, R. 50 (2), C. P. Code, is sufficiently wide 
to permit a person desiring to dispute his liabi- 


C. P. CODE (1908), O. 21, R. 52. 

lity as a partner to do so not only on the ground 
that he is not a partner, but on other grounds as 
well. He can dispute his liability by establishing 
that a contract of sale was beyond the scope of 
the partnership. He can also contend that the 
individual partners had no authority on behalf of 
the partnership to refer disputes between the firm 
and persons with whom the firm had dealings, to 
arbitration. (Panckridge, J.) Toi.aram Nath 
Mull. In re. I.L.R. (1939) 2 Cal. 312=185 I. 
C. 44=12 R.C. 427=43 C.W.N. 997=A. I. R. 
1940 Cal. 28. 

-O. 21, R. 52—Applicability—Surplus sale 

proceeds in Court. See C. P. Code, S. 60 (;//). 

A.I.R. 1937 Nag. 391. 

-O. 21, R. 52— Attachment before judg¬ 
ment in force—Another decree-holder without 
giving notice to Court putting to sale property 
in execution of his decree and purchasing it — Pro¬ 
perty again sold in execution of decree, in which 
it zvas attached before judgment—Right of de¬ 
cree-holder previously purchasing property to 
damages. 

An attachment before judgment, is made in the 
interest of the decree-holder subsequently obtain¬ 
ing decree in the suit, in order to prevent the 
judgment-debtor from disposing of the property 
before the sale and does not operate against any 
other creditor of the judgment-debtor. Where 
however a creditor putting property to sale in 
execution of his decree and purchasing it, while 
an attachment before judgment is in force, omits 
to give notice according to O. 21, R. 52 to the 
Court attaching the property before judgment, 
and the property is again sold in execution of the 
decree in that suit, the decree-holder purchasing 
the property and omitting to give notice under 
O. 21, R. 52, is not entitled to get any damages 
from the other decree-holder, as the decree-holder 
by omitting to take action under O. 21, 
R. 52 prejudices the other decree-holder. 
(M.C. Ghose, J.) Sashi Bhusan Ghose v. Bhu- 
pendra Nath Pal. 167 I.C. 455=9 R.C. 693= 
A.I.R. 1936 Cal. 112. 

-O. 21, R. 52— Scope — Dividend in Official 

Assignee’s hand due to judgment-debtor — Attach- 
ability before declaration of dividend. 

O. 21, R. 52, C. P. Code, deals with the position 
where property is in the custody of the Court 
and says how it shall be attached. Where no 
dividend in the Official Assignee’s hands to which 
judgment-debtor is entitled is declared until a 
particular date, the creditors of the judgment- 
debtor are entitled to nothing prior to that date 
since there is nothing in the Official Assignee’s 
hands to which they can lay claim. (Roberts, C. 
J. and Leach, J.) Ramaswamy Chettyar v. 
Dayabhoy & Sons. 175 I.C. 869=11 R.R. 13= 
A.I.R. 1937 Rang. 538. 

-O. 21, R. 52— Suit by A for recovery of 

rent due from paddy lands—Appointment of re¬ 
ceiver —A applying for attachment of amount 
collected by receiver—Other decree-holders, 
C and D, also applying for permission to 
attach the money—Permission granted—No order 
under O. 21, R. 52, issued — Right of A to the 
amount. 

A, a company, filed a suit against B for re¬ 
covery of a sum of money being rent due from 
paddy lands. A also applied for an injunction 
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c p. CODE (1908), O. 21, R. 52. C. P. CODE (1908), O. 21, R. 53. 

restraining B from dealing with the rental paddy 1 Per Nazim All, /.—Where a plaintiff in a suit 
for the current year. The application was treat- ! attaches before judgment a decree that the de¬ 
ed as an application for appointment ol a receiver j fendant had obtained in his favour against 'an- 
of the rental paddy of the land from ulijch rent ( other, the attachment, after a decree is passed 
wa > due and a receiver was appointed. The re- , n t |, e su j t| operates as an assignment of the at¬ 
tached decree in favour of the plaintiff-decree- 
holder for the pro tanlo satisfaction of his decree. 
Money realised in execution of the attached de¬ 
cree must he taken as lying in Court to his credit 


ceiver filed his accounts and reported a certain 
sum as the balance in his hands available tor dis¬ 
tribution. A subsequently applied in execution 
of his'decree bv arrest ot B. but on advice of the 
Court applied for attachment of the amount 
collected bv the receiver. Meanwhile two other 
decree-holders C and D holding decrees against 
B filed applications praying for permission to at¬ 
tach the money in the hands of the receiver The 
permission was granted but neither party took any 
further steps. No order was issued under O 21 
R 5? requesting that the money should be held 
ubiect to further orders nor was there anything 
on the record showing that the decrees of C and 


for pro l(mto satisfaction of his decree, at any 
rate, after he applies for payment of the money 
to him. 

Per Milter, J. —When the plaintiff obtains a de¬ 
cree against the defendant and attaches the decree 
which the defendant had obtained against another, 
he becomes entitled to all the rights which are 
given to the attaching decree-holder under O. 21, 
R. 53. C. P. Code. Any payment by the judg¬ 
ment-debtor of the attached decree would go to 


O were transferred to the Court in which the 1 satisfy not only that decree but also the decree of 
application for execution was made. On appli- the attaching decree-holder. (Nazim Alt and 
cation bv A for payment ot the amount deposited Mitter, JJ.) Udai Ram v. Nathmall. 43 C. 
bv the receiver, C and D filed objections. The 
Court holding that C and D had effected an at- ; 


W.N. 1076. 

O. 21, R. 53— Decree 


attached in cxccu- 


tachinent of the amount decided that they alone | tion — Execution case subsequently dismissed for 
were entitled to utilise the amount towards the : default — Right of decree-holder to execute attach- 
satisfaction of their decrees, and that they had a . c d decree. 

nrior claim to A inasmuch as their attachments , A decree-holder in execution of his decree at- 

I • 4 ^ ^ ♦ 1 1 r/1 or i j ^ ^ .1 ^__ i 1 _ _ 1 _ ___ . * C _ __ t a 1 * 1 , 


were prior. A appealed from the order. 

Held, that the order of the lower Court was 
wrong. C and D had not effected a valid attach¬ 
ment of the amount in question. All that they 

/- ... _ x l. _ i- x * 


tached another decree in favour of the judgment- 
debtor along with his other property. He pro¬ 
ceeded only against the other property and later 

_ _ t on with the object of executing the attached de- 

did was to go to the Court holding the ‘assets’ \ cree filed another execution case and got his name 
and ask for permission to attach it. That was | substituted as a decree-holder for that of the 
not sufficient. Their proper procedure was to 


apply to the Court executing their decrees for an 
order under O. 21, R. 52. 

Held, further, that there was no provision of 
law under which the Court could have appointed 
the receiver. The appointment of receiver being 
made by agreement or consent of parties, only 
such amount could be attached by any other cre¬ 
ditor of B which was in excess of the amount due 
to A. C and D had no claim whatever to the 
amount deposited by the receiver. A company 
was entitled to have the amount paid to them 
towards satisfaction of their decree. ( Ba U ajid 
Mackney, JJ.) Syriam Land Co., Ltd. v. Cura 
Biswal. A.I.R. 1936 Rang. 83. 

--O. 21, R. 52, Proviso—Construction and 

scope—Right to money in deposit under attach¬ 
ment—1 )ispute between decree-holder and judg¬ 
ment-debtor—Jurisdiction to decide—Custody 
Court or executing Court. See C. P. Code, S. 47. 
19 N.L.J. 287. 

O. 21, R. 52, Proviso— Right of suit—If 


barred. 

Any decision in a proceeding under O. 21, R. 52, 
proviso, C. P. Code, between the decree-holder 
and a third person would not be a decision under 
S. 47, C. P. Code and therefore a regular suit 
would not be barred. (Syed Nasim Ali and Sen, 
JJ.) Kanji Valjf v. Kalinas Thakursay. 182 
I.C. 860=12 R.C. 104 (2)=69 C.L.J. 108= 
A.I.R. 1939 Cal. 413. 

-O. 21, R. 53— Attachment before judg¬ 
ment of decree held by defendant—Decree passed 
in suit—Effect of—Rights of attaching decree- 
holder. 


judgment-debtor. The Sub-Judge in seisin of 
the first execution case dismissed the same in de¬ 
fault on the ground that no steps had been taken 
and the judgment-debtors of the attached decree 
applied under S. 47 objecting to the execution. 

Held, that having obtained an order of attach¬ 
ment the decree-holder had automatically become 
authorized to put the attached decree into execu¬ 
tion under O. 21, R. 53 in so far as the attached 
decree was concerned. An} - subsequent dismissal 
for default of the previous execution case on 
account of any default of the decree-holder in 
connection with matters left outstanding in those 
execution proceedings after the attachment of the 
decree could not be regarded as an obstacle to 
prevent the decree-holder from executing that 
decree in a subsequent execution proceeding pro¬ 
perly instituted for the purpose under O. 21, R. 
53 of the Code. (Edgley, J.) Satish Chandra 
v. Bireswar Sur. A.I.R. 1939 Cal. 465. 

-O. 21, Rr. 53, 60 and 47— Decree for ar¬ 
rears of rent under C. P. Tenancy Act—If attach¬ 
able under Civil Procedure Code—Lambardar and 
attaching decree-holder forming the only co- 
sharers — Effect. 

A decree for arrears of rent against a tenant 
whose tenure is governed by the C. P. Tenancy 
Act is a simple money decree and in itself does 
not differ from any other decree of that character. 
There is nothing special or peculiar to it qua 
decree. Jt can therefore, so far as Civil Proce¬ 
dure Code is concerned, be executed in the same 
way as any other decree. Hence it is also attach¬ 
able as any other decree under O. 21, R- 53. 
Where the decree is obtained by the lambardar 
who together with the attaching decree-holder 
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form the only two co-sharers of the village, O. 
21, R. 60, C. P. Code, would not apply, for the 
words ‘some other person’ occurring in the rule, 
can only mean, when the context is considered 
some person other than the attaching decree- 
holder or judgment-debtor. Nor would R. 47 of 
O. 21 apply to the case. O. 21 deals separately 
with different kinds of property and lays down 
different modes of attachment in respect of each. 

In view of the special provisions, decrees cannot 
be dealt with as ‘movable property’ and arc not 
so treated for the purpose oi the special provi¬ 
sions which relate to attachment. Again, R. 47 
which contemplates two or more ‘co-owners’ in 
the property sought to be attached can have no 
application inasmuch as according to the special 
rules obtaining in the C. P. Tenancy Act the lam- | 
bardar alone is the ’decree-holder. (Stour, C.J. 
and Bose, J.) Chintaman v. Mahadko. 189 
I.C. 807 = 1940 N.L.J. 56=A.I.R. 1940 Nag. 
270. 

-O. 21, R. 53— Decree for payment of 

money—Meaning of—Preliminary decree for ae- ' 
counts in suit for dissolution of partnership — At- 
tachability. ! 

A preliminary decree for accounts in a suit 
for dissolution of partnership is not a decree for 
the payment of money within the meaning of 
O. 21, R. S3, C. P. Code and is therefore not 
attachable and saleable in execution. (D. N. 
Milter and S. K. Chose, 77.) Sailendka 
Krishna Choudhury v. Harkndra Kumar Roy. 
167 I.C. 430=9 R.C. 686=40 C.W.N. 1393=A. 
I.R. 1937 Cal. 4. 

-O. 21, Rr. 53 and 54 —Decree for posses¬ 
sion by partition—Mode of attachment. 

When a decree is for possession by partition of : 
property, it is not even a preliminary decree for : 
partition and hence if such a decree is to be | 
attached, one has to proceed under O. 21, R. 53, 
and attachment under O. 21, R. 54 is invalid as it 
deals with attachment of immovable property. ' 
( Middleton, J C. and Mir Ahmad, A.J.C.) Saved 
Ahmad Ali v. Radha Kish an. 166 I.C. 867= 

■9 R. Pesh. 77=A.I.R. 1937 Pesh. 13. 

-O. 21, R. 53— Notice to judgment-debtor 

and decree-holder if necessary to make attach¬ 
ment effective. j 

When a decree-holder seeks to execute his de¬ 
cree by attachment of another decree, in order 
that the attachment may be effective notices to 
the decree-holder and judgment-debtor of the 
attached decree are imperative and the mere 
■order communicating the fact of attachment to 
the Court passing the decree is not enough. 

(Vivian Bose, J.) Gowardhan v. Hargovind. 
180 I.C. 305=11 R.N. 353=1939 N.L.J. 73= 
A.I.R. 1939 Nag. 17. 

-O. 21, R. 53 —Preliminary decree for sale 

of property covered by security bond — Attach- j 
nient of—Final decree passed in favour of trans¬ 
feree decree-holder —Locus standi of attaching i 
creditor to execute final decree. i 

A preliminary decree for sale of property 
covered by a security bond cannot be regarded 
as one for the payment of money, or for enforce¬ 
ment of a mortgage or charge nor is it capable I 
•of execution. An attaching creditor of such a 
■decree has no locus standi as regards the exe¬ 
cution of the final decree that is subsequently 
passed in favour of a transferee from the decree- 
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holder. (.V anavutty and Smith, 77.) P.vjik 
Bakiisii v. Makiyam. 13 Luck. 237=168 I.C. 
154=9 R.O. 445=1937 O.L.R. 224 = 1937 O.W. 
N. 519=A.I.R. 1937 Oudh 365. 

-O. 21, R. 53 (1) (b)— Notice not Lsucd 

to Court :ehich passed decree sought to be at¬ 
tached—Validity of attachment. 

The provisions of O. 21, R 53 (1) (b), C. P. 
Code, are mandatory. The only manner in which 
a decree is to be attached is by issuing a notice 
by the Court which passed the decree sought to be 
executed to the Court, which passed the decree 
sought to be attached and further if the latter 
decree had been transferred for execution to 
another Court, bv a further notice to that Court. 
If such notices are not issued, tlure is no legal 
attachment, and the holder of the decree .-ought 
to be executed does not become the representa¬ 
tive of the holder of the decree sought to be 
attached and he cannot, therefore, execute the 
>ame. (Miner and Khundkar. 77.) Anil Ku¬ 
mar v. Jugai. Kishork. 43 C.W.N. 374. 

-O. 21, R. 53 (1) (b) (ii) (Lahore 

amendment) and R. 53 (3)— Decree-holder at¬ 
taching in execution decree obtained by his judg¬ 
ment-debtor in another Court—Execution of at¬ 
tached decree by attaching decree-holder—( on- 
sent of attaching Court—If necessary—No con¬ 
sent is necessary for attaching decree-holder to 
execute attached decree. 

O. 21. R. 53 (1) (/>) (if), C. P. Code (Lahore 
amendment) and O. 21, R. 53 (3) are to be read 
together. Where a decree-holder attaches in 
execution a decree obtained by his judgment- 
debtor in another Court such decree-hol¬ 
der becomes the representative of his judgment- 
debtor under O. 21. R. 53 (3), with respect to 
the decree obtained by such judgment-debtor and 
he is entitled to execute the attached decree in 
any lawful manner. The consent in writing as 
required by R. S3 (1) (/>) (ii) (Lahore), of 
the attaching decree-holder or of the attaching 
Court, is necessary when the judgment-debtor 
whose decree is attached seeks to execute it. Such 
consent is not necessary when the attaching 
decree-holder executes the attached decree. (Jai 
Lai, J.) Wasdev v. Kidar Nath. 173 I.C. 300 
= 10 R.L. 430=39 P.L.R. 583=A.I.R. 1937 Lah. 
368. 

-O. 21, R. 53 (2)—Scope and effect— 

Attachment of same decree by several decree- 
holders—Right to rateable distribution—Decree- 
holder starting execution first—If entitled to bene¬ 
fit of entire deposit—C. P. Code, S. 73. See 
C. P. Code, S. 73. 40 C.W.N. 1249. 

-O. 21, R. 53 (3) and S. 146 —Attaching 

decree-holder—Position of—Right to adjust at¬ 
tached decree to his satisfaction. See Bengal 
Public Demands Recovery Act, S. 19 (3). 41 
C.W.N. 880=A.I.R. 1937 Cal. 468. 

-O. 21, R. 53 (3)— Construction — Attach¬ 
ing dccrec-liolder—Power to certify satisfaction 
of attached decree under O. 21, R. 2. 

The mere use of the word "representative” in 
O. 21, R. 53 (3), C. P. Code, cannot be taken as 
justifying the conclusion that the attaching decrce- 
! holder is the representative of the holder of the 
! attached decree for all purposes. The holder of 
the attaching decree can be treated as the repre¬ 
sentative of the holder of the attached decree only 
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for the purpose contemplated in O. 21, R. 53 (3), 
namely, for the purpose of execution, but he 
cannot exercise the power conferred under O. 21, 
R. 2 upon the decree-holder himself of certifying 
an adjustment made out of Court as a satisfac¬ 
tion of the decree. ( Wadsworth, J.) Ahamad 
Ibrahim Rowther v. Aelapicha 1 Rovvther. 51 
L W. 148=1940 M.W.N. 505=A.I.R. 1940 Mad. 
534= (1940) 1 M.L.J. 292. 

_O 21, R. 53 ( 4 )—Applicability—Partner- 

ciiirv—Decree for dissolution and accounts—At¬ 
tachment— Mode of. Sec C. P. Code, S. 60. 18 

Pat. 68 8 . ^ ^ 53 ( 4 )— Construction—"Court 

which passed the decree''—If includes Court to 
which decree is sent for execution—Decree— 
Transfer for execution to another Court—Juris¬ 
diction of latter Court to attach and sell partition 

decree of judgment-debtor 

The words “the Court which passed the decree 
in O. 21, R. 53 (4), C. P Code, include the Court 
to which the decree has been sent for execution 
and such Court, and not only the Court which 
actually passed the decree, has jurisdiction to at¬ 
tach a decree passed in favour of a judgment- 
debtor, in the manner laid down by O. 21, R. 53 
(4) Having regard to the terms of S. 42, C. P. | 
Code, the Court to which the decree has been sent 
for execution is empowered to execute it in any 
of the ways prescribed by S. 51, C. P. Code, 
that is applicable to the particular kind of decree, 
and in the case of a partition decree, the execut- j 
ing Court is empowered, by reason of S. 42, to | 
effect attachment in the manner prescribed by 

O. 21, R. 53 (4). 

Rowland, J. —The steps contemplated by O. 21, 
R. 53 (4), C. P. Code, are things to be done in ' 
executing the decree, and, therefore, in this matter 
the powers of the Court to which a decree has 
been sent are co-extensive with the powers of the 
Court which passed the decree even without the , 
addition in the rule of words specifically permit¬ 
ting the Court to which the decree has been sent 
to do a particular thing. ( Agarwala and Row¬ 
land, JJ-) Pirthi Raj Ganesh Das v. Bai 
Makund Marwari. 188 I.C. 488=13 R.P. 1 = 

6 B.R. 698=21 Pat.L.T. 427=A.I.R. 1940 Pat. 
557. 

-O. 21, R. 53 (4) and ( 6 ) —Sale of attach¬ 
ed decree before receipt of notice of attachment 
—Right of purchaser to execute decree. 

A purchaser of an attached decree has no right 
to execute that decree for himself, although no 
notice of attachment was served upon his vendor 
previous to the sale by him of his decree. Sub- 
Cl. (6) of R. 53 of O. 21, C. P. Code, affords no 
help to the purchaser at all. Its purpose is to 
protect payments made by the judgment-debtor 
of the attached decree to his creditor before he 
receives notice of the attachment. Nor is sub- 
Cl. (4) of any avail to the purchaser. The mere 
fact that the decree was sold after the attachment 
would not prevent the attaching creditor from 
executing the decree himself. ( Henderson, J.) 
Sarat Chandra Das v. Jatindra Nath Chakra- 
VARTT. 175 I.C. 912=11 R.C. 18=66 C.L.J. 459 
=A.I.R. 1938 Cal. 401. 

-O. 21, R. 53 ( 6 )— Notice not issued to 

judgment-debtor—Adjustment between him and 
his decree-holder — Validity. 
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If no notice under O. 21, R. 53 (6), C. P. Code, 
is issued on the judgment-debtor and bound by 
the attached decree, an adjustment between him 
and his decree-holder would be valid. ( Mitter 
and Khundkar, JJ.) Anil Kumar v. Jugal 
Kishore. 43 C.W.N. 374. 

-O. 21, R. 54—Applicability—Attachment 

before judgment—Mode of effecting. Sec C. P. 
Code, O. 38. R. 7. A.I.R. 1939 Pat. 81. 

-O. 21, R. 54— Attachment by non-official 

I —Validity. 

An attachment under O. 21, R. 54, C. P. Code, 
cannot be made by a non-official who has no 
authority to effect any attachment at all. (Tek 
Chand and Dalip Singh, JJ.) Pilada Ram v. 
Tulsi Das Asa Nand. 186 I.C. 633=12 R.L. 
407=41 P.L.R. 838=A.I.R. 1940 Lah. 30. 

-— 1 0. 21, R. 54—Attachment of property— 

Validity of—Part of such property vesting in 
judgment-debtor only after attachment. See C. 
P. Code, S. 64. 42 Pat.L.R. 356. 

-O. 21, R. 54 —Compliance with — Attach¬ 
ment under—Essentials of. 

In order to effect an attachment of immovable 
property, it is necessary (1) to pass an order 
prohibiting the judgment-debtor from transfer¬ 
ring or charging the property in any way, and (2) 
to have that order proclaimed by beat of tom¬ 
tom near the property and to have copies of the 
order affixed on a conspicuous part of the pro¬ 
perty, of the Court-house, and also in the office 
of the Collector of the district. The prohibitory 
order must be passed by the Court, and it is not 
enough for the Court to say “attach” and for the 
Amin to say “I have attached,” to constitute a 
valid attachment. (Burn, J.) Noor Mahomed 
Mohideen Pillai v. Pechi Ammal. 50 L.W. 
656=1939 M.W.N. 783=A.I.R. 1939 Mad. 793 
= (1939) 2 M.L.J. 375. 

-O. 21, R. 54 and O. 38, R. 5 —Conditianal 

order of attachment before judgment—No order 
absolute—Requirements of O. 21, R. 54 complied 
with —A 7 o process issued—Validity of attachment. 

Where there was a conditional order of attach¬ 
ment before judgment and no order absolute was 
later on made and where though no process was 
issued under O. 21, R. 54, all other requirements 
were observed. 

Held, that the attachment was validly made and 
that the mere omission to record an order abso¬ 
lute does not make the attachment ineffectual. 
(M. C. Ghose, J.) Amodini Dasi v. Raghunath 
Mallick. 176 I.C. 166=11 R.C. 45=66 C.L.J. 
222=A.I.R. 1938 Cal. 236. 

-O. 21, Rr. 54 and 90— Failure to affix 

copy of proclamation at Court-house—Material 
irregularity. 

Failure to affix a copy of the sale proclamation 
at the Court-house of the execution Judge 
amounts to irregularity of a material character as 
described in O. 21, R. 90. (Mir Ahmad, J.) Bun- 
dh elk hand Cycle and Motor Agency v. Peoples 
Bank of Northern India, Ltd. 181 I.C. 542— 

II R. Pesh. 70= A.I.R. 1939 Pesh. 9. 

-O. 21, R. 54 —Issue of prohibitory order 

If includes service of copy of order on judgmem- 
debtor. . _ m 

Issue of a prohibitory order under Sud-K. v 1 / 
does not mean or include the service of a coP3' °* 
the order on the judgment-debtor or defendant as^ 
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the case may be. All that is required under R. 54 is 
making of a prohibitory order by the Court after 
the procedure has been followed, and then the pro¬ 
clamation of that order in the manner laid down in 
Sub-R. (2). (Mya Bu and Dunkley, JJ.) Naya- 
sha Kursoon Bee Bee v. S.P.S.T.R.M. Chettyar 
Firm. 164 I.C. 1044=9 R.R. 172=A.I.R. 1936 
Rang. 403. 

-O. 21, R. 54 —Notice to Judgment-debtor 

living outside jurisdiction—Power of Court — Pro¬ 
perty to be attached lying within jurisdiction. 

There' is nothing to prevent a Court issuing a 
notice to a judgment-debtor living outside its 
own jurisdiction on an application made for at¬ 
tachment of property situate within its jurisdic¬ 
tion. (Bagulcy, J.) U Maung Maung v. Sahul 
Hamid. 186 I.C. 42=12 R.R. 243=1939 Rang. 
L.R. 587=A.I.R. 1939 Rang. 433. 

-O. 21, R. 54—Order of attachment—Com¬ 
pliance with formalities—Presumption, when pro¬ 
cess-server’s report is available. Sec F.vipence 
Act, S. 114, Ili.. (e). 41 P.L.R. 149. 

-O. 21, R. 54 —Personal service of prohi¬ 
bitory order on Judgment-debtor—Necessity for. 

Under O. 21, R. 54, C. P. Code, personal service 
of the prohibitory order on the judgment-debtor 
is not necessary. ( Roberts. C.J., Mya Bu and 
Mosely, JJ.) S. T. R. M. Chettyar Firm v. 
Andathal. 185 I.C. 386=12 R.R. 192=1939 
Rang.L.R. 594=A.I.R. 1939 Rang. 434 (S.B.). 

-O. 21, R. 54 (2) —Attachment of single 

pared of land with buildings thereon—Copy of 
order of attachment affixed to one building — Vali¬ 
dity of attachment. 

When a single parcel of land with the buildings 
thereon is to be attached, the attachment is valid¬ 
ly made, within the terms of Sub-R. (2), R. 54, 
if a copy of the order of attachment is affixed on 
some one part of the property. This one part 
need not necessarily be a building at all, as long 
as it is a conspicuous part. If a copy of the 
order is affixed on one of the buildings, then that 
copy of the order will be sufficient to include in 
the attachment all the buildings standing upon the 
land attached. ( Mya Bu and Dunkley, JJ.) 
Nayasha Kursoon Bee Bee v. S. P. S. T. R. M. 
Chettyar Firm. 164 I.C. 1044=9 R.R. 172= 
A.I.R. 1936 Rang. 403. 

-O. 21, R. 54 (2)— Non-affixing of order 

on Court-house—Validity of attachment. 

There is no valid attachment if a copy of the 
order is not affixed on the Court-house as re¬ 
quired by O. 21, R. 54, C. P. Code. ( Bhide, J.) 
Maidatt Manak Chand v. Mst. Lachho. 41 
P.L.R. 149=A.I.R. 1939 Lah. 284. 

-O. 21, R. 54 (2)— Omission to affix notice 

and make proclamation—Validity of attachment. 

No property can be declared*to be attached 
unless first the order for attachment has been 
issued, and secondly in execution of that order 
the other things prescribed by the rules in the 
Civil Procedure Code have been done. The 
omission to affix notice, etc., and make proclama¬ 
tion cannot be looked upon as a trivial irregularity 
as that is the only way in which the public is in¬ 
formed of the existence of an attachment. 
{Bhide, J.) Derajat Bank, Ltd. v. Sardar Bibi. 
173 I.C. 527=10 R.L. 455=39 P.L.R. 887= 
A.I.R. 1937 Lah. 671. 

Q. D.—ioa 
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-O. 21, R. 54 (2) —Order of attachment— 

Formality of affixing a copy on the Court house — 
Non-mention on the endorsement on the hock of 
the ivarrant — Effect. 

Where it is not in dispute that an order of 
attachment was made and the order was proclaim¬ 
ed as required by O. 21, R. 54 (2) and a copy of 
the order was affixed in tlie office of the Collector, 
and the only thing that is disputed is the affixing 
of a copy of the order on a conspicuous part of 
the Court house, which fact is not specifically 
mentioned on the back of the warrant and there 
is no evidence that this formality was not ob¬ 
served. 

Held, it must be presumed that this formality 
also has been complied with. It is enough if the 
bailiff stated that the order of the Court had 
been complied with. It is not necessary for him 
to have entered into minute details. (Din Maho¬ 
med, J.) Lachman Singh v. Dasaundhj Ram 
Babu Ram. 175 I.C. 400=10 R.L. 716=39 P. 
L.R. 870=A.I.R. 1938 Lah. 16. 

-O. 21, R. 54 (2)— Scope — Non-complhmce 

—Failure to affix order in Court house — Effect. 

Where an order for attachment is proclaimed 
by beat of drum and a copy of the same affixed 
on the property attached but no copy is affixed to 
the notice board of the Court as required by O. 
21, R. 54 (2) the attachment cannot be regarded 
as complete. In such a case there cannot be any 
question that there is no attachment in fact. But 
that will not affect the right of the person ob¬ 
taining the order of attachment to apply as an 
attaching creditor to set aside a sale of the pro¬ 
perty in execution of another decree held after 
his order of attachment and decree. (7?. C. 
Mitter, J.) Govinda Prasad Dalal v. Brinda- 
bon Chandra Nasipuri. 167 I.C. 600=9 R.C. 
703=63 C.L.J. 560=40 C.W.N. 1338=A.I.R. 
1937 Cal. 7. 

-O. 21, R. 54 (3) (Allahabad)— Construc¬ 
tion — ‘Date', meaning of—Priority as between 
sale and attachment on the same day—Rules for 
determination—General Clauses Act, S. 5 (3), 
if can be applied. 

Sub-R. (3) added by Allahabad High Court to 
O. 21, R. 54, C. P. Code, speaks of the ‘date’ but 

makes no provision as to the ‘time’ from which 
the order shall take effect as against the person 
mentioned therein. The word ‘date’ in the rule, 
must be interpreted to mean ‘time’. Therefore 
where the execution of the sale-deed and the 
attachment of the same property take place on 
the same date, there is no statutorj' provision for 
priority as between the two. As such, rules of 
justice, equity and good conscience must be fol¬ 
lowed. S. 5 (3) of the General Clauses Act can¬ 
not be applied to such a case. That deals with 
the Acts of the Governor-General in Council and 
lays down that unless the contrary is expressed 
such Acts shall be construed as coming into 
operation immediately on the expiration of the 
day preceding their commencement. That is a 
very different matter and can be of no assistance 
in the present case. ( Bennet and Verma, JJ.) 
Rameshwar Prasad v. Gaya Prasad. 180 I.C. 
83=11 R.A. 423=1939 A.L.J. 7=1938 A.W.R. 
(H.C.) 876=A.I.R. 1939 All. 154. 

-O. 21, R. 54 (3) (Nagpur)—"GW 

faith”—What constitutes—Mortgage in favour of 
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creditor—Mortgage effected after order of attach¬ 
ment _ Mortgage complete before property actual¬ 

ly attached — Validity—If void under S. 64, C. P. 

.A creditor who takes a mortgage from his deb¬ 
tor to secure his debt cannot be deemed to be 
fraudulent in so doing, even though he knows 
that another creditor has obtained an order of 
attachment of the property mortgaged and even 
though the mortgage is for an amount higher 
than his pre-existing debt. He should not be 
presumed to be effecting the mortgage to defeat 
or delay the attachment, but rather to secure his 
debt. Such a mortgage cannot be held to be one 
not made in good faith—When such a mortgage 
is effected and completed before the attachment 
of the property is actually effected by affixing 
the order on the property in question, the mort¬ 
gage is not void under S. 64, C. P. Code. (Stone, 
C.J. and Niyogi, J.) Beharilal v. Ananii 
Manual. 19 N.L.J. 94. 

—-O. 21, R. 54 (3) (Nagpur)—' ‘Purchaser” 

— Meaning—If includes mortgagee. 

The word “purchaser” in sub-rule (3) to rule 
54 of order 21, C. P. Code, is used in its technical 
English legal sense and includes a mortgagee. 
(Stone, C.J. and Niyogi, J.) Behari Lal v. 
A nan da Manual. 19 N.L.J. 94. 

-O. 21, R. 55— Attachment of money — 

Hoze long subsists. 

The attachment of money must be deemed to 
continue so long as that money which is brought 
into Court by the attachment is not disposed of 
by the Court attaching that money. (Thomas, C. 
J. and Srivastava, J.) Harshi Kesh v. Gulam 
Haider Khan. 189 I.C. 236=1940 A. W. R. 
(C.C.) 282=1940 O.L.R. 419=1940 O.W.N. 591 
= 1940 O.A. 516=A.I.R. 1940 Oudh 360. 

-O. 21, R. 55 and S. 64— Attachment re¬ 
leased on reversal of decree—Decree passed again 
after remand — Attachment, if revives—Alienation 
after the release of attachment and before second 
attachment — Validity. 

Where an attachment is released owing to the 
reversal of the decree, it should not be deemed to 
have revived on the passing of the decree once 
again after remand, and to relate back to the 
date of the original attachment. When the first 
attachment is removed, there is no bar left to 
any alienation until a second attachment takes 
place. (Bhide, J.) Parmanand v. Tharu Lal. 
163 I.C. 892=9 R.L. 60=39 P.L.R. 306=A.I.R. 
1937 Lah. 169. 

-O. 21, R. 55—Scope—If subject to S. 73— 

Money paid to satisfy particular decree debt— 
Liability to rateable distribution. See C P. 
Code, S. 73. 1939 P.W.N. 242. 

-■—O. 21, R. 55 (a)— Construction—Duty to 

avoid conflict with S. 73— Attachment when to be 
deemed to be 7 withdrawn. 

O. 21, R. 55 (a), C. P. Code, should be read 
in such a way that it does not conflict with S. 73, 

C. P. Code. Attachment shall be deemed to be 
withdrawn on payment under O. 21, R. 55 (a), 
only when the decree has been satisfied, and the 
decree can be satisfied only if the amount depo¬ 
sited is available to the decree-holder in full satis¬ 
faction of the decree. This result cannot ensue 
in cases falling under S. 73 which are impera¬ 
tive. The law intervenes in such a case and 
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directs that although the full amount is intended 
to be paid to the particular decree-holder whose 
attachment is sought to be got rid of, it has to be 
diverted by reason of S. 73. (Fast Ali and Ma- 
nohar Tall, JJ.) Satnarain Prasad Chowphu- 
ry v. Mahabir Prasad Chowdhury. 18 Pat 

^ 4 ^i 8 i I C * 409=5 B R - 914=12 R.P. 137= 
20 P.L.T. 646=1939 P.W.N. 242=A.I.R. 1939 
Pat. 392. 

_ O* 2L R. 55 (2) (b) (as amended by 
Oudh Chief Court)-— Applicant for rateable dis - 
tribution II hen entitled to benefit of original 
attachment. 

O. 21, R. 55 (2) (/;), C. P. Code, as amended 
by the Oudh Chief Court, undoubtedly means 
that unless along with the decree of the attach¬ 
ing creditor, the decree of an applicant for ratea¬ 
ble distribution is also satisfied, the attachment 
shall not be deemed to be withdrawn. In other 
words, the meaning is that the original attach¬ 
ment shall enure for the benefit of the decree- 
holder who has applied for rateable distribution 
of assets under S. 73 of the Code. This, however, 
does not and cannot mean that the attachment 
will enure for the benefit even of those who may 
apply for execution bv rateable distribution of 
assets in future. The words “notice of which 
has been sent to the sale officer under sub-R. (1)" 
clearly show that R. 55 (2) can be availed of 
only by those decree-holders who have applied 
for rateable distribution prior to the satisfaction 
of the decree. (Srivastava, Ag. C. J. and Zia- 
ul-Hasan, J.) Bismohan Singh v. Jagat Baha¬ 
dur Singh. 12 Luck. 365=164 I.C. 1031=9 R. 
O. 126=1936 O.W.N. 861. 

-O. 21, R. 57— Applicability — “Attached in 

execution’’—If covers attachment before judg¬ 
ment—Application for execution after attachment 
before judgment—Dismissal for default—If ter¬ 
minates attachment—Sale without further attach¬ 
ment—If void — C. P. Code, O. 38, R. 11. 

An attachment obtained before judgment was 
raised on the objection of the defendant on the 
ground that certain idol was involved whose she- 
bait the defendant was. Plaintiff having insti¬ 
tuted a regular suit under O. 21, R. 63, C. P. Code, 
got a decree in his favour with the result that 
the attachment before judgment was revived. 
After further execution and part satisfaction he 
applied for execution by the arrest of the de¬ 
fendant, but the application was dismissed for 
default. He then lodged another execution in 
pursuance of which the property attached before 
judgment was sold without further attachment. 

Held, (1) that O. 21, R. 57, C. P. Code, did 
not apply so as to invalidate the sale in execu¬ 
tion without a fresh attachment, as the attach¬ 
ment before judgment, which once failed and was 
revived by the decree in the suit under O. 21, R. 

63, C. P. Code, did not come to an end on the dis¬ 
missal of the previous execution for default; (2) 
that there was nothing in O. 38, R. 11, C. P. Code, 
to give colour to the view that for purposes of 
O. 21, R. 57, C. P. Code, the words “attached in 
execution” covered attachment before judgment, 

and that “the attachment” in R. 57 of O. 21, C. P* 

Code, meant only attachment in execution of the 
decree; and, therefore, (3) the sale without fur¬ 
ther attachment was not void. (Courtney-1 er- 
rcll, C.J. and Manoltar Loll, J.) Mon J ha v. 
Jwala Prasad Marwari. 18 Pat.L»T. 585=16 
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Pat. 589=172 I.C. 193=10 R.P. 307=1937 P. 
W.N. 895=A.I.R. 1937 Pat. 626. 

-O. 21, R. 57— Applicability—Attachment 

before judgment—Determination of—Rule as to 
— Application, for sale of attached property — Dis¬ 
posal—Order for continuance of attachment with 
consent of parties—Effect of. 

Where a sale of property attached before judg¬ 
ment is prayed for in a darkhast and the darkast 
is disposed of, the attachment is determined so 
far as such property is concerned. This is a gene¬ 
ral rule applicable to the determination of an 
attachment before judgment after the disposal 
of the darkhast in which the property attached is 
sought to be sold; it does not, however, apply to 
a case where there is a specific order for continu¬ 
ance of the attachment made with the consent 
of the parties. (Lokur, J.) Bai.iram Narayan 
v. Sakharam Ramil 190 I.C. 21 = 42 Bom.L. 
R. 423=A.I.R. 1940 Bom. 250. 

-O. 21, R. 57— Applicability — “Default of 

decree-holder"—Attachment — Subsequent insol¬ 
vency of judgment-debtor — Order dismissing r.rr- 
cution petition—If terminates attachment — Subse¬ 
quent annulment of adjudication—Property if re¬ 
verts free of attachment—Provincial Insolvency 
Act. Ss. 29 and 37. 

An adjudication of the judgment-debtor as an 
insolvent does not automatically raise an attach¬ 
ment effected on his properties prior to the ad¬ 
judication, and it cannot be said that there will 
be no attachment if and when the adjudication 
is annulled. Where the executing Court on being 
informed of the insolvency erroneously passes 
an order dismissing the execution petition then 
pending, instead of staying the proceedings as it 
should under S. 29 of the Provincial Insolvency 
Ad, it cannot be said that the order of dismissal 
is an order of dismissal for default of the decree- 
holder within the meaning of O. 21, R. 57, C. P. 
Code, so as to have the effect of automatically 
terminating the attachment. In such a case, 
where there has been an attachment at the time 
of the adjudication, and the insolvency is not pro¬ 
secuted with the result that the adjudication is 
annulled, subject to the special contingencies con¬ 
templated by S. 37 of the Provincial Insolvency 
Act, the property goes back to the debtor with 
any burdens which existed upon it at the time 
of the adjudication. His interest in the property 
would still be bound by the attachment on the 
date of the annulment. ( ll'adszvortlt , J.) Pa- 
randamayya v. Surayya. 1939 M.W.N. 1111 
= 50 L.W. 716=A.I.R. 1940 Mad. 129=(1939) 
2 M.L.J. 786. 

-O. 21, R. 57— Applicability—Rejection of 

execution application under O. 21, R. 17 —If dis¬ 
missal terminating attachment. 

R. 57 of O. 21, C. P. Code, deals in terms with 
a case where on the petition which is ultimately 
dismissed an attachment has taken place. In such 
case the execution petition must ex hypothesi 
have been taken cognizance of and execution 
ordered and it is only at a later stage that it must 
be dismissed as contemplated by R. 57. The 
words of the ride must be applied with caution 
to cases in which an attachment has taken place 
before judgment or on a prior execution applica¬ 
tion. In these classes of cases, if an application 
execution is rejected under R. 17 of O. 21, in 
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limine as not complying with the formal rc'juire- 
ments of law, it does not amount to a “disnu-sal” 
within the meaning of O. 21, R. 57, C. P. Code. 
The legal position is that no execution applieation 
in accordance with law must be deemed to hav* 
been filed ; and therefore an attachment effe« ted 
before judgment and existing docs not come to 
an end. ( Varadachnriar and Abdur Rahman, 
JJ.) SATHAI'PA ChIIIIAK V. CmOKKALIN'.A.M 

Chettiar. 1940 M.W.N. 69=A.I.R. 1940 Mad. 
615. 

-O. 21, R. 57 (as amended in Nagpur) — 

Application “struck off ” as infructuous hut attach¬ 
ment kept pending—Effect of—If dismissed or 
merely adjourned—Subsequent receipt of assets 
by Court—Right to rateable distribution —( P. 
Code, V. 73. 

Under R. 57 of (). 21. C. P. Code, a- it now 
stands after its amendment in Nagpur in 1930. a 
Court has power to dismiss an execution applica¬ 
tion and to continue the attachment. Where a 
Court passes an order to the effect that “the case 
is struck off as wholly infructuous at the instance 
of the decree-holder; hou^e "hall remain under 
attachment for three months,” it must be held 
that the Court dismisses the application and not 
merely adjourns it. I he execution application 
in such a case cannot be held to be pending tor 
the purpose of enabling the decree-holder to claim 
rateable distribution ot assets received on a date 
subsequent to such dismissal. The expression 
“struck off” is ambiguous and unauthorized and 
should not be used. (Pollock, J.) Gulabchanu 
Sheolal v. Dongarmal Harak Chand. I.L.R. 
(1938) Nag. 346=168 I.C. 475 = 9 R.N. 257 (1) 
=A.I.R. 1936 Nag. 277. 

-O. 21, R. 57— Construction—‘Dismissal 

of such application''—Meaning of—Dismissal of 
interlocutory application in pending execution ap¬ 
plication—Effect on attachment—Obtaining of 
fresh attachment during continuance of prior at¬ 
tachment—If terminates prior subsisting attach¬ 
ment. 

It is clear from the language of R. 57 of O. 21, 
C. P. Code, that before a pending attachment shall 
cease, there must be a dismissal of the application 
for execution in which the attachment was effect¬ 
ed. As long as that application for execution is 
pending and no final orders have been passed on 
it, any order of dismissal passed on an interlocu¬ 
tory application in the pending execution petition 
would not terminate the attachment. The fact 
that owing to a mistake or ignorance of legal 
rights the decree-holder obtains a fresh attach¬ 
ment would not terminate the previous attach¬ 
ment which is already subsisting. The fresh at¬ 
tachment is a superfluity. (Venkataramana Rao, 
J.) Karuppan Chettiar v. Rajangam. 1939 
M.W.N. 1157=A.I.R. 1940 Mad. 172=(1939) 
2 M.L.J. 916. 

-O. 21, R. 57— ‘Default'—Decree-holder's 

inability to get property attached—If amounts to. 

On an application by a decree-holder, a warrant 
of attachment of certain movable property belong¬ 
ing to the judgment-debtor was issued. When 
the bailiff went to the spot accompanied by the 
decree-holder’s representative, he was informed 
that the property was already sold. On a report 
being submitted by him to that effect, the execu¬ 
tion Court made an order that the case be con- 
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signed to the record room inasmuch as the decree- 
holder's representative had failed to get the pro- 
pert)' attached. 

Held, that the inability on the part of the decree 
holder to get the property attached did not 
amount to default contemplated by O. 21, R. 57 
and the consignment of the execution case to the 
record room did not amount to a dismissal of 
the application so as to attract the penal provi¬ 
sions of O. 21, R. 57, and this being so a fresh 
application by the decree-holder for execution 
was not barred, AJ.R. 1938 L p h ' 

801=11 RL 53=39 P.L.R. 967; Reversed. (Addi¬ 
son and Din Mohammad, JJ.) Peoples Bank of 
Northern India, Lahore v. Durga Dass. 181 
t r Q00=11 R.L. 898=A.I.R. 1938 Lah. 728. 
- r\ 21, R. 51—“Default”—Meaning of— 

If covers non-prosecution. 

The term “default” in O. 21, R. 57, in so far as 
it applies to the decree-holder means default not 
merely in the sense of non-appearance or non¬ 
payment of process fees, etc., but also includes 
the case of non-prosecution. ( Divatia, J.) Bara 
Puntati v. Kisan Narayan. 172 I.C. 848=10 
R.B." 296=39 Bom.L.R. 1105=A.I.R. 1938 Bom. 


_O. 21, R. 57— Execution application con¬ 
doned to record room at request of decree-holder 

Termination of attachment. 

Where at the request of the decree-holder, the 
executing Court consigned his application for 
execution to the record room but maintained the 

attachment, . . .. | 

Held, that the application for execution was 
dismissed by the executing Court, that the attach- I 
ment terminated with the dismissal of the appli- j 
cation and that it was not possible to revive that 
annlication. ( Abdul Rashid, J.) Nanu Mal v. 
Amar Nath. 181 I.C. 14=11 R.L. 746=40 P. j 
L.R. 473=A.I.R. 1938 Lah. 590. j 

__O. 21, R. 57— Order consigning case to 

record room—If tantamount to dismissal. 

The question whether a particular order is or is 
not to be taken as tantamount to dismissal has to 
be decided on facts of each case. A decree- 
holder who had attached property made a state¬ 
ment to the effect that the proceedings might be 
consigned to the record room for the time being, 
the attachment being kept intact and that certain 
documents on the record might be returned to 
him and that he would present an application 
again within two days. The Court accordingly 
passed an order consigning the proceedings to the 
record room and directing that the attachment 
would continue. 

Held, that the order consigning the case to the 
record room could not be looked upon as one of 
dismissal. ( Bhide, J.) Daulat Ram v. Pritam 
Singh. 188 I.C. 335=12 R.L. 519=A.I.R. 1940 
Lah. 78. 

-O. 21, R. 57 —Order consigning execution 

to record room—Effect on attachment. 

In execution proceedings the lower Court, find¬ 
ing that all the representatives of the deceased 
decree-holder were not included in the application 
for substitution, passed an order consigning the 
application to the record room, though the attach¬ 
ment in that execution was to remain in force. 

Held, that the order of the lower Court was 
erroneous to the extent that instead of consign¬ 


ing the proceedings to the record room, it should 
have got the application for substitution amended. 
But the order was not tantamount to dismissal 
of the application for execution, nor did it have 

au i ffcct ° f terniinatin g th e prior attachment. 
All that the order meant was that execution pro¬ 
ceedings should stand adjourned sine die. 1922 
All. 62 and 1926 All. 734, Rel. on. ( Tek Chand, 
J.) Mangal Singh v. Sagar. 169 I.C. 255= 
9 R.L. 729=A.I.R. 1936 Lah. 873. 

— O. 21, Rr. 57, 58 and 63— Scope — Execu¬ 
tion petition finally dismissed though not for dc- 
fault Effect on attachment—Defeated claimant — 
If hound to sue under O. 21, R. 63— Fresh attach- 
. ment—Claim—If barred by failure to file suit to 
i set aside order on claim under prior attachment. 

| R. 57 of O. 21, C. P. Code, is not exhaustive 
of all the ways in which an attachment can be 
raised. It must be held that when an execution 
petition has been in fact and intention dismissed 
finally, even though the dismissal might be 
j due to causes which cannot be described as the de¬ 
fault of the decree-holder, then the attachment 
made under that petition must automatically 
cease to operate. When an attachment ceases to 
operate there is no longer any occasion for a de¬ 
feated claimant to file a suit under O. 21, R. 63. 
Nor can it be contended that when there is a 
i subsequent attachment and a claim against such 
attachment, the claim must be related back to the 
prior attachment; the claim under the subsequent 
attachment is not barred by the claimant’s failure 
to file a suit to set aside the dismissal of the claim 
under the earlier attachment which has come 
to an end owing to an order dismissing the exe¬ 
cution petition. ( Wadsworth, J.) Unnamalai 
Ammal v. Baghyathammal. 1940 M. W. N. 
459=A.I.R. 1940 Mad. 763. 

---O. 21, R. 57— Termination of attachment 

—Execution petition—Order to the effect “Ad¬ 
journ Rejected”—If amounts to dismissal. 

In connection with execution petitions, the le¬ 
gal result of orders, such as “rejected,” “struck 
off,” “closed,” “recorded” and “dismissed,” is a 
matter to be ascertained with reference to the 
attendant circumstances and not merely from the 
form of the order. Under O. 21, R. 57, C. P. 
Code, the Court, where it is unable to proceed 
further with an execution application, even when 
it is by reason of the decree-holder’s default, can 
either adjourn the matter or dismiss the petition. 
Where the order is “Adjourn-Rejected,” the order 
does not amount to a dismissal, but is clearly one 
of adjournment only. The petition does not cease 
to be pending and the attachment does not termi¬ 
nate. ( Varadachariar and Mockett, JJ.) Soma- 
sundaram Chettiar v. Alamelu Achi. 1937 
M..W.N. 480. 

-O. 21, R. 58 and S. 47 —Appeal or revi¬ 
sion—Creditor attaching money in receiver’s 
hands—Attachment raised by Court’s order. . 

Where a creditor attaches the money of his 
debtor in the hands of the receiver and the attach¬ 
ment is raised by the order of the Court, the 
order falls within the provisions of O. 21, R- 58, 

C. P. Code, and not within S. 47 and therefore no 
appeal lies against the order. Neither can a re¬ 
vision against the order lie as the aggrieved party 
has a remedy by way of a suit. 1932 Cal. 302, 
Rel. on. {Davis, J.C. and D.C. Mehta, A.J.C.) 
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C. P. CODE (1908), O. 21, R. 58. 

Ghanshamdas v. Shivaldas. 160 I.C. 388=30 
S.L.R. 288=8 R.S. 126=A.I.R. 1936 Sind 2. 

-O. 21, Rr. 58 to 63—Applicability and 

scope—Attachment of debt—Garnishee denying 
any debt due—Order disallowing objection and 
directing him to pay—Finality—Subsequent suit 
by decree-holder as receiver for realising debt 
attached—Plea denying debt—If barred. See C. 
P. Code, O. 21, R. 46. 70 M.L.J. 20. 

-O. 21, Rr. 58, 63 and 100— Applicability 

—Attachment of mortgaged property—Claim by 
mortgagee — Dismissal—Failure to sue under O. 
21, R. 63— Execution sale and purchase by decree- 
holder—Delivery of possession—Application by 
decree-holder under R. 100— If barred. 

The holder of a money decree can merely at¬ 
tach and sell the right, title and interest of the 
judgment-debtor in his property, and when the 
property is subject to mortgage, all that the de¬ 
cree-holder can do is to put up for sale the judg¬ 
ment-debtor’s equity of redemption. The threa¬ 
tened sale cannot affect the rights of the mort¬ 
gagee even if he be the mortgagee in possession. 
O. 21, R. 58, C. P. Code, has no application, and 
the mortgagee need not object under the rule. 
Even if he objects and fails, O. 21, R. 63 will not 
apply so as to make it incumbent on him to file a 
suit. In such a case there is no decision which 
can be made the subject of litigation under O. 21. 
R. 63. Consequently, if the decree-holder pur¬ 
chasing the property, i.e., the equity of redemption 
at his execution sale obtains delivery of possession 
the mortgagee is entitled to apply to the executing 
Court under O. 21, R. 63, C. P. Code. The only 
remedy properly left to the mortgagee is to press 
his claim under O. 21, R. 100. The abortive 
proceedings under O. 21, R. 58, and the failure to 
file a suit under O. 21, R. 63 are no bar to the 
subsequent proceedings by the mortgagee under 
O. 21, R. 100. 1 Pat. 159 appr. ( Courtney Ter¬ 

rell, C.J., Fazl AH and James, JJ.) Sunder Pra¬ 
sad Singh v. Deodhari Singh. 16 Pat. 54= 
166 I.C. 463=9 R.P. 299 (2)=3 B.R. 175=17 
Pat.L.T. 812=1936 P.W.N. 847=A.I.R. 1937 
Pat. 63 (F.B.). 

-O. 21, R. 58—Applicability—Claim by 

judgment-debtor as shebait—Objection that pro¬ 
perty attached is debutter—Order on—Appeal. 
Sec C. P. Code, S. 47. 17 Pat.L.T. 810. 

-O. 21, R. 58—Applicability—Decree for 

rent against wrong person—Execution—Claim 
by third party—Maintainability. See Bihar Te¬ 
nancy Act, S. 170. 15 Pat. 812. 

-O. 21, R. 53—Applicability—“Decree”— 

Suit for unpaid consideration due under mort¬ 
gage deed—Preliminary decree—Attachment— 
Procedure. See C. P. Code, S. 60. 1937 A.W. 
R. 649=A.I.R. 1937 All. 652. 

-O. 21, R. 58—Applicability—Execution of 

rent decree—Claim—If lies. See B. T. Act, S. 
170. 17 Pat.L.T. 385. • 

-O. 21, R. 58— Applicability — Mortgage 

decree for sale—Attachment wrongly effected — 
Claim under O. 21, R. 58— If competent. 

When an attachment of mortgaged property in 
a decree for its sale has actually been made al¬ 
though such an attachment was unnecessary, an 
objector is entitled to come into Court and make 
an objection under O. 21, R. 58, C. P. Code. 29 
I.C. 941 (F.B.) and A.I.R. 1928 Mad. 525, 


C. P. CODE (1908), O. 21, R. 58. 

Foil.; 33 I.C. 603, Dist.; A.I.R. 1918 Lah. 368; 
18 Bom. 98; 19 All. 480; A.I.R. 1930 Mad. 712 
and 18 I.C. 215, Not Foil. ( Almond, A J.C.) 
Divvan Chand V. Rui'CHAND. 161 I.C. 194 = 
8 R. Pesh. 165 = A.I.R. 1936 Pesh. 53. 

-O. 21, R. 58—Applicability—Personal de¬ 
cree in mortgage suit—Execution—Claim to at¬ 
tached property by person party to mortgage suit 
but not impleaded as party to personal decree pro¬ 
ceedings—Procedure applicable—S. 47. Sec C. P. 
Code, S. 47. (1940) 2 M.L.J. 305. 

-O. 21, R. 58—Applicability—Receiver of 

properties of judgment-debtor—Attachment of 
monies in his hands in execution of decree against 
judgment-debtor—Objection by receiver —< )rder 
allowing—Appeal—S. 47. See C. P. Code, S. 47. 

I 30 S.L.R. 288. 

-O. 21, R. 58—Applicability—Rent-decree 

—Sale of holding in execution—Claim by pur¬ 
chaser at sale in execution of prior rent decree— 
I Maintainability. See Bihar Tenancy Act. S. 
170. A.I.R. 1937 Pat. 341. 

-O. 21. Rr. 58 and 63— Applicability — 

Sale of mortgaged property in execution — Ap¬ 
plication by mortgagee under O. 21, R. 58 as 
against purchaser — Dismissal—Suit by mortgagee 
on mortgage beyond one year — Maintainability — 
Limitation . 

Where a mortgagee makes an application under 
O. 21, R. 58, C.P. Code, in respect of the 
mortgaged property as against the purchaser of 
that property in execution, and that application 
is dismissed, whether for default or not. the 
mortgagee must bring a suit on his mortgage 
within one year. A suit by him on the mortgage 
more than one year after the disposal of his ap¬ 
plication under O. 21, R. 58, is barred and must 
fail as against the purchaser on the ground of 
the effluxion of time. O. 21, R. 58 is not in- 
I applicable to the case of relationship of inort- 
: gagee and the purchaser, either of the equity of 
redemption or of the security’. It may be unne¬ 
cessary for a purchaser or a mortgagee to make 
an application under O. 21, R. 58, but R. 62 of 
O. 21 contemplates the possibility of such an 
i application being made. If an application is made 
and is unsuccessful, as regards those parties, 
O. 21, R. 63 would apply. (Wort, A.C.J. and 
Manohar Lall, /.) Raghubir Prasad v. Ram- 
nath Singh. 177 I.C. 702=5 B.R. 9=11 
R.P. 175=19 Pat.L.T. 746=1938 P.W.N. 
752=A.I.R. 1939 Pat. 21. 

- O. 21, R. 58—Applicability—Suit for 

I rent by landlord against occupancy tenant—Trans¬ 
fer of holding by tenant pendente lite —Non¬ 
joinder of transferee—Landlord having know¬ 
ledge of transfer—Decree—Execution against 
holding—Claim by transferee—Maintainability. 

Nee B.T. Act, Ch. XIV. 40 C.W.N. 683= 
A.I.R. 1936 Cal. 279. 

-O. 21, R. 58 —Application under—If can 

be made after sale. 

Attachment must be deemed to continue until the 
sale is confirmed and so till then an objection to 
the attachment could be made under O. 21, R. 58 
even though the execution sale is over. (Grucr, 
/.) Baba Ramchandra Komti v. Kondoo Jagna 
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C. P. CODE (1908), O. 21. R. 58. 
Wadhai. 184 I.C. 797=1939 N.L.J. 496=12 
R N- 124=A.I.R. 1940 Nag. 7. 

_O. 21, R. 58—Burden of proof—Decree 

against Hindu Co-parcener—-Execution against 
joint family property—Objection 'by other co¬ 
parceners— Onus of proof of binding character of 
decree. Sec Hindu Law — Joint Family. A.I.K. 

1936 Pat. 319. p 

_O 21, Rr. 58 and 63— Claim under R. 5b 

bx a third forty—Disallowance of claim—Suit 
under R. 63 bx defeated claimant—Proof that at¬ 
tachment teas 'invalid by reason of debtor s insol¬ 
vency —// enough to decree the smt-Questior. of 
he none info—Meaning of ‘establish the 


C. P. CODE (1908). O. 21, R. 58. 

Secretary of State v. Girinijra Nath. 178 I C 
152=11 R.C. 327—A I R. 1938 Cal. 445. 

O. 21, R. 58 —Effect of order—Raising of 
attachment on claim by third fartv—Judgment- 
debtor, if bound by order. 

Where on a claim by a third party that he i< 
the owner of a property attached in execution of 
a decree against another, the attachment is set 
aside on that ground, the decision, that the third 
party is the owner of the property is not binding 
as between the judgment-debtor and the claim¬ 
ant. No doubt, if the judgment-debtor had ap¬ 
peared and opposed the claim and the matter is 
decided, the decision may be binding on him. 
(Allsop, /.) Mahomed Umar v. Abdul Ghani. 


title to be gone 

right to in R. 63. , . , 

hoWc h r e attached X certain p^oper^sbe'on^g toThe ! 1939 A.W.R. (H.C.) 729=A.!.R. 1939 All. 

f) ,d 21 1C R d 58 bt b r y the*judgment-debtor's wife'that —--° 21, R. 58— Enquiry—Necessity—Scofe 

was her property but which claim was disallow- aud extent—Refusal to enquire—Revision. 


ed 'Held that in a suit under O. 21, R. 63, by the 

wife to' set aside claim order, it is not enough to 
find that the attachment was invalid In- 
reason of the fact that prior to the date ot 
attachment, the judgment-debtor was adju¬ 
dicated an insolvent and the execution was 
conducted without the leave of the Insolvency 
Court but the Court must also find if the claim¬ 
ant was entitled to the property. The words ‘to 
establish the right’ in R 63 clearly- indicate that 
the plaintiff has to establish his title to the pro- 
nertv in dispute before he can get the relief he 
wants, namely, the release of the property from 
attachment. ( Venkataramana Rao, /.) Bav- 
mm Tt Papanna. 1936 M.W.N. 904=44 
L W. 728=165 I.c. 620=9 R.M. 271 = A.I.R, 
1936 Mad. 971 — (1937) 1 M.L.J. 133. 

_O. 21, R. 58— Deposit in connection with 

cash certificate attached—Application of Post 

Master General—Duty of Court to adjudicate. 

One R was the owner of cash certificates of cer¬ 
tain value in the custody of the Post Master Gene¬ 
ral. He subsequently died but his heirs did not 
take any steps to obtain a transfer to them of the 
cash certificates in accordance with the provisions 
of the Post Office Rules. Later on certain per¬ 
sons obtained a decree against the assets of R in 
hands of his heirs. The Court thereupon called 
upon the Post Master General to remit certain 
sum deposited in the Post Office in connection with 
cash certificates and allowed the attachment to 
stand. The Post Master General thereupon made 
a formal application to the Court under O. 21, 
R. 58 of C.P. Code. The Court dismissed the 
application as not maintainable. 

Held, that the Post Master General was in pos¬ 
session of the cash certificates which stood in 
the name of R and he was empowered to deal with 
them in conformity with the provisions of the 
Post Office Cash Certificate Act. This being the 
case the Court ought to have adjudicated on the 
application under O. 21, R. 58. 

Held, further, that having regard to the provi¬ 
sions of S. 214 of Succession Act, the Court 
should not have proceeded to execute the decree 
against the cash certificates in possession of Post 
Master General except on production by the de¬ 
cree-holders of one of the documents mentioned in 
the latter part of the section. ( Edgley, /.) 


Where an applicant under O. 21, R. 58 claims 
that he has a share in, and is in joint possession 
.with the judgment-debtor along with certain 
other members of the family, of the attached pro- 
pert}', as provided by R. 58, the Court should 
proceed to investigate the claim. No doubt the 
extent of the investigation to be carried out would 
depend upon the circumstances of each case, but 
a refusal to moke any investigation at all is a 
failure to exercise jurisdiction vested in the 
Court and is open to revision. {Weston) . Bis- 
m ill ah v. Nasirabad Urban Co-operative Bank, 
Ltd. 1938 A. M.L.J. 23. 

- O. 21, Rr. 58-62— Enquiry under—Scope 

of—Claimant claiming under sale deed executed 
by judgment-debtor—Power of Court to consider 
validity of sale-deed — Refusal to do so — Revision. 

In some cases the decision of the question whe¬ 
ther the person in possession of the attached pro¬ 
perty is in possession on his own account or on 
account of the judgment-debtor depends upon a 
consideration of the title to the property, and, 
therefore, in such cases it is necessary, even in a 
summary inquiry under Rr. 58 to 62, O. 21 of 
the Code of Civil Procedure, to decide what is 
the nature of the title, if any, of the person in 
possession. Where, therefore, a person applies 
under O. 21, R. 58 for removal of an attach¬ 
ment on certain property on the ground that it 
belongs to him and has been in his possession 
and bases his claim on a deed of sale executed 
by the judgment-debtor in his favour, but it 
appears on the facts appearing on the face of the 
sale-deed itself, that the sale is invalid in passing 
any title to the property. In such a case the 
investigating Court must, in order to decide whe¬ 
ther the possession of the claimant is possession 
on his own account or possession in trust for the 
judgment-debtor, come to a decision as to the 
validity of the deed of sale wheneby the property 
attached is purported to be conveyed from the 
judgment-debtor to the claimant, for if the deed 
of sale is not established the property still 
remains the property of the judgment-debtor and 
is in the possession of the claimant in trust for 
and on behalf of the judgment-debtor. Where 
the Court fails to consider the question of the 
validity or otherwise of the sale-deed and refuses 
to go into the question of title, it fails to ex J r “ 
cise jurisdiction vested in it by law and its order 
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is open to revision. (Dunkley, J.) Vednath 
Singh v. U Ba Din. 14 Rang. 516=164 I.C. 
608=9 R.R. 116=A.I.R. 1936 Rang. 306.. 

-O. 21, R. 58 —Enquiry under — Scope — 

Question of benatni. 

In a proceeding under O. 21, R. 58, C.P. Code, 
the Court should not allow the parties to go into 
questions of benatni to the practical rejection ol 
the direct evidence of possession. The claim¬ 
ants are after all merely advancing claims and 
not bringing title suits. If a claim case is treated 
as a title suit, the claimant is taken by surprise, 
and if the .claim case is dismissed, the onus on 
him in the suit that he may have to bring under 
G. 21, R. 63 would be rather heavier than in an 
ordinary title suit. Where although purporting 
to deal with the question of possession the Court 
has really been considering the question of bena- 
tni, the High Court will interfere with its order 
in revision. (Dhavte, J.) Jhunabati v . Ka- 
meshwar Singh. 6 B.R. 696 = 188 I.C. 481 
= 13 R.P. 3. 

-O. 21, Rr. 58 to 62 —Inquiry—Scope of 

—Plea of benami—If open. .SYr C.P. Code, O. 21, 
R. 63. 19 Pat. 494. 

- O. 21, Rr. 58, 59 and 60 — Inquiry under 

— Scope—Question of possession — Title—If can 
be qone into—House purchased in name of Hindu 
zoife—Wife in possession—Attachment in execu¬ 
tion of decree against husband—Claim by zoife 
— Onus—Proof of possession—Duty of Court — 
Allegation or suspicion of benami purchase — If 
ground for rejection of claim. 

In a claim matter the question for investiga¬ 
tion is whether the claimant or the judgment- 
debtor (or his trustee) is in possession of the 
property attached. There is also a supplementary 
question of trust as to whether the judgment- 
debtor is or is not the beneficiary in possession. 
On the question of possession the onus of proof 
is obviously on the claimant or objector, and on 
the supplementary question, taken by itself, the 
onus of proof of beneficiary ownership is on the 
decree-holder. But taking the whole as a com¬ 
pound question, the question is one of possession 
which is the only question to be decided under 
Rr. 59 and 60 of O. 21, C.P. Code. Where a 
claim is made by a Hindu wife to a house pur¬ 
chased in her name, which is attached in execu¬ 
tion of a decree ogainst her husband, if she is 
found to be in possession on the date of the at¬ 
tachment her claim should be allowed. It is not 
enough for the decree-holder to plead that she is 
only a benamidar for her husband, the judgment- 
debtor. Nor will the suspicion that it is a bena¬ 
mi transaction be a ground for the Court dis¬ 
allowing the claim, when the claimant’s posses¬ 
sion has been made out. ( Ameer AH, J.) Butto 
Kristo Paul & Co., Ltd. v . Harf.ndra Nath 
Ghose. 172 I.C. 151=10 R.C. 343=64 C.L. 
J. 399= A.I.R. 1937 Cal. 639. 

- O. 21, R. 58 —Inquiry—Scope of—Ques¬ 
tion of title—Inquiry under S. 47—Difference. 
See C.P. Code, S. 47 and O. 21, R. 58. (1940) 
2 M.L.J. 305. 

■-0. 21, Rr. 58 and 63— Jurisdiction — 

Claim petition—Power of Court to investigate 
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after sale—Order dismissing petition for default 
after sale — Limitation Act, Art. 11. 

Where a sale has actually taken place the exe¬ 
cuting Court has no jurisdiction to investigate a 
claim or objection filed under O. 21. R. 58, C.P. 
Code, even though it was filed before the sale v.as 
actually held and the sale has not yet been confirm¬ 
ed. It follows, therefore, that an order of dis¬ 
missal of the claim petition for default passed 
after the sale is without jurisdiction, and conse¬ 
quently limitation under Art. 11 of the Limitation 
Act for a suit for declaration of title and reco¬ 
very of possession docs not run from the date of 
the order of dismissal. (S. K. Chose and Pat¬ 
terson, JJ.) Sashi Charan Biswas Banik 
Gopal Chandra Shaha. 172 I.C. 503=10 R C, 
380=65 C.L. J. 353=41 C.W.N. 845=A.I R 
1937 Cal. 390. 

-0.21, R. 58— Jurisdiction—Sale held but 

not confirmed — Cowl's jurisdiction to hear claim 
petition—If lost. 

The fact that an execution sale of the attach¬ 
ed property has already taken place does not dep¬ 
rive the Court of jurisdiction to hear the claim 
petition under O. 21, R, 58, C.P. Code, so long 
as the sale is not confirmed by the Court. The 
mere accident of the sale having taken place 
would not shut out a claimant for ever from 
getting his property released from attachment. 
(Wort, J.) Deoki Singh z\ Raghvindra Bh.v- 
wan. 183 I.C. 371=5 B.R. 922=12 R.P 135 
= 1939 P.W.N. 229=A. I.R . 1939 Pat. 430. 

- O. 21, R. 58 —Locus standi to object — 

Attachment of share of member in Co-operative 
Society —Locus standi of Society. 

A Co-operative Society has an interest in the 
shares of a member as these shares form part of 
its capital. Hence where these shares are attach¬ 
ed by a person in execution of a decree against 
the member, the Society has locus standi to object 
to the attachment of these shares. Apart from 
this when the Society is 'being made personally 
liable it has a right to show that the attachment 
order was ultra vires as the shares held by a 
member are not liable to attachment and sale 
under S. 20, Co-operative Sicieties Act. 

(Bhide, J.) Hira Lal v. Rajo Kheri Co-ope¬ 
rative Credit Society. 42 P.L.R. 225=A. I. R. 
1939 Lah. 305. 

-O. 21, R. 58 —Locus standi to object — 

Mortgagee in possessioji—His proper remedy. 

A mortgagee in possession is not entitled to ob¬ 
ject under O. 21, R. 58, C.P. Code, to the at¬ 
tachment of the property at the instance of a 
person who holds a decree against the mortgagor. 
His proper remedy is to wait and to take action 
under O. 21, Rr. 100 and 103, C.P. Code, at 
the proper time, provided always that he does not 
in the meantime bring a suit to have the property 
sold. ( Addison and Din Mohammad, JJ.) Sant 
Lal v. Firm Udho Ram Walait Ram, I.L.R. 
(1938) Lah. 593=177 I.C. 928=11 R.L. 378 
=40 P.L.R. 522=A~I.R. 1938 Lah. 568. 

-O. 21, Rr. 58 and 63— Mortgage dec¬ 
ree—Proceedings by way of attachment — Dis¬ 
missal of objections — Objector’s right to bring 
declaratory suit . 
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While proceedings by way of attachment are 
not appropriate to mortgage decrees, claims and 
objections to the attachment can be made under 
O. 21. R. 58, C.P. Code, if the decree-holder 
applies for and obtains an order of attachment 
and the property is attached. On dismissal of 
his objection, the objector is entitled to bring a 
suit for declaration of his title under O. 21, K. 63. ^ 
( Coldstream and Bhide, JJ •) t^’ 1 


C. P. CODE (1908), O. 21, R. 58. 

its attachment he has purchased it at an auction 
sale in execution of another decree against the 
same judgment-debtor is, no doubt, not main¬ 
tainable under O. 21, R. 58, C.P. Code. Al¬ 
though the objection is wrongly put in under that 
rule, the executing Court will be justified in tak¬ 
ing notice of it. For as the judgment-debtor has 
no longer any saleable interest in the property 
owing to the valid title acquired by the objector 

C _ , — 1 - * . • • ( • a M 


Arr\ Mohammad Khan. 173 I.C. 198—10 K.i/, | by a prior sale in execution in his favour, the 

409=39 P.L.R. 568=A.I.R. 1937 Lah. 360. property is not ‘liable to sale’ under O. 21, R. 64, 

. 4 , ■ (C.P. Code, and therefone could not be sold 

O. 21, Rr. 58, 63 --Objection accepted xn |apa jn. The objection couId at ]east be enter . 


default of decree-holder—Remedy of latter 


tained in the exercise of inherent powers under 

C 1 T1 /*'• n /-» 1 i*. « i « « . « . 


Where an objection preferred in execution 151, C.P. Code, and it would be desirable 
under O. 21 , R- 58 has been accepted ex parte m to do so to prevent unnecessary complications, 
the decree-holder’s default, the order accepting I which would otherwise result from a second sale, 
the objector’s claim is conclusive within the ( Bhide, J.) Prem Chand v. Mulkh Raj. 188 
meaning of O. 21, R. 63 and the decree-holders, i. C . 529=12 R.L. 535=41 P.L.R. 305= 
only remedy is by way of a separate suit Such a.I.R. 1939 Lah. 380. 
objection cannot be restored and re-heard on the __ 

decree-holder’s application. It would not also be - Q 2 1 , Rr 5g 60 and 63 ^ g n5 _ 

competent for the Court to restore such order by Objection under O. 21, R. 51 —Duty of Court 
virtue of its own inherent powers under S. lal. dealing with—If can go into question of title — 
( Fraser, J.C. and Fiara Breach of R. 60, if a material irregularity liable 

Ram v. Soma Ram. A.l.K. lyool'esn. llo. tQ ^ e rev \ s ed — Revision , if excluded by R. 63. 

_o 21 Rr. 58 and 63—Objection by legal When an objection is raised under O. 21, R. 58, 

“rotative of judgment-debtor in personal C P- Code, the Court dealing with it has to con- 
caoacity—Dismissal of—Right of suit. See C.P. «ntrate its attention only to the question ot pos- 
f-onr S 47 —Bar of Suit. 179 I.C. 538. session and to decide whether the judgment-debt- 

^out. or, is in possession of the property on his own 

__O. 21, Rr. 58 and 55— Objections, if can ,behalf or on account of or in trust for some per- 

be filed after sale. son. If the property is found to be in possession 

O. 21, R. 55, C.P. Code, is not exhaustive of of somebody else, then it has to be decided whe- 
the modes in which attachment ceases. An at- , ther it is in trust or on behalf of the judgment- 
tachment ceases as soon as the sale of the pro- ,debtor. The question of title to the property, is 
pert) attached takes place. It is wrong to sup- not the Court’s concern, nor is it competent to 
pose that an attachment subsists until the con- consider and decide it. The order of the Court 
firmation of the sale, because in the event of a must be based entirely upon the finding on the 
re-sale being ordered a fresh attachment is not question of possession. As the provisions of 
necessary. In a case where a re-sale is ordered R. 60 are clearly mandatory and any breach of 
without a fresh order of attachment, the real , those provisions is at the very least a material ir- 
rcason is not that the original attachment con- , regularity. The powers of the High Court to 
tinues, but the first sale and all subsequent pro- interfere in revision with an order* under O. 21 , 
ceedings are set aside, the status quo before the I R. 58 is not precluded by the fact that a remedy 


sale is restored and the attachment revived. 
Therefore an objection under O. 21, R. 58 must 
be brought before the sole takes place and the 
Court dannot pass orders on objections under 
R. 58 after the sale has taken place. ( Almond, 
J.C. and Mir Ahmad, A. J.C.) Kish an Singh 
v. Vaishno Das. 171 I.C. 302=10 R. Pesh. 
30=A.I.R. 1937 Pesh. 90. 


by suit is available to the applicant under O. 21, 
R. 63. ( Mulla, J.) Bachu Lal v. Ram Din. 

180 I.C. 349=11 R.A. 447=1938 A.L. J. 1118 
=1938 A.W.R. (H.C.) 816=A.I.R. 1939 

All. 117. 


O. 21, R. 58.— Objection lodged after 


-O. 21, R. 58 and Sch. II— Objection 

under O. 21„ R. 58— Nature of — Sch. II, if appli¬ 
cable. 

An objection under O. 21, R. 58 creating as 
execution sale — Competency. it does a dispute between the decree-holder and 

An objection under O. 21, R. 58, C.P. Code, a person claiming property which the decree- 
lodged after the execution sale which is subse- holder seeks to put to sale as being the property 
quently confirmed is incompetent. ( Addison and of his judgment-debtor, is a matter relating to 
Din Muhammed, JJ.) Sant Lal v. Udhoram the execution, discharge or satisfaction of a dc- 
Walit Ram. 40 P.L.R. 522=177 I.C. 928= ree, and is, therefore, a proceeding in execution. 
11 R.L. 378=1.L.R. (1938) Lah. 593=A.I. Sch. II of the Code does not apply of its own 
R. 1938 Lah. 568. force to such a proceeding, nor is it rendered 

applicable under the provisions of S. 141. ( Col- 

lister and Bajpai, JJ.) Sarju Lal Behari Lal v. 
Sukhdeo Prasad. 58 All. 797=161 I.C. 107 
=8 R.A. 731=1936 A.W.R. 251=1936 All. 
L.R. 281=1936 A.L.J. 142=A.I.R. 1936 
All. 378. 


-—O. 21, Rr. 58 and 64— Objection to sale 

by third person on ground of title acquired, sub¬ 
sequent to attachment—Duty of executing Court. 

An objection to the sale of a property by a 
third person on the ground that subsequent to 
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C.P. CODE (1908), O. 21, R. 58. 

— —O. 21, R. 58 — Objection under — Ij can 
be made after sale. 

The attachment does not cease when the pro¬ 
perty is sold in execution; and a valid objection 
can be made even after sale to the attachment 
under O. 21, R. 58. ( Niyogi, J.) Ramchandra 
Jagannath v. Kayam Hussain Abdul Ali. 1. 
L.R. (1940) Nag. 306=11 R.N. 225=178 I.C. 
410=A.I.R. 1938 Nag. 475. 

- O. 21, Rr. 58 and 63— Onus—Father mak¬ 
ing gift of property to daughters—Property at¬ 
tached in execution of decree against daughters 
—Claim by father dismissed—Suit by him under 
O. 21, R. 63 —Burden of proof. 

A person made a gift of his property to his 
daughters. The property was attached in exe¬ 
cution of a decree against the daughters. The 
father's claim under O. 21, R. 58 having been 
dismissed, he instituted a suit under O. 21, R. 63. 

Held, that the burden was on him to show that 
he was entitled to resist the attachment of the 
property. (James and Rowland, JJ.) Mt. N’au- 
kozi v. Najaf Ai.i Shah. 184 I.C. 508=6 B. 
R. 53=12 R.P. 248=A . I. R. 1939 Pat. 321. 

-O. 21, R. 58 —Order under — Appeal. 

An order passed by the Court under O. 21, 
R. 58, is conclusive and can only be challengea 
in a suit brought under O. 21, R. 63. No appeal 
lies against such order. (Aga Haidar, 7.) Sain 
Das v. Tikka Sant Singh. 165 I.C. 519=9 
R.L. 254=A.I.R. 1936 Lah. 830. 


C. P. CODE (1908), O. 21, R. 60. 

-- p- 21, R. 58, proviso and S. 115 — Revi¬ 
sion—Summary dismissal of objection — Ub,ecto* 
not allowed opportunity — Revision. 

A Court cannot dismiss an objection tiled under 
O. 21, R. 58, C.P. Code, summarily on the 
ground that there is an unnecessary delay with¬ 
out giving an opportunity to the objector or his 
Counsel to explain the delay. Where no such 
opportunity is allowed to the objector, the Court 
acts with material irregularity in dismissing the 
objection, and its order is, therefore, liable to 
be set aside in revision. ( Srivatsava , Ag. C.J. 
and Zia-ul-IIasan, J.) Barati Mian v. Ka \i 
Adhin. 13 Luck. 111 = 166 I.C. 337=9 R O 
307=1937 O.W.N. 48=1937 O.L.R. 8=A I 
R. 1937 Oudh 268. 


. 21, R. 58 (2) (All.)— Claim—If can 

be investigated and heard after sale. 

The addition by the Allahabad High Court to 
sub-cl (2) of R 58 of O. 21, C.P. Code, to 
the elfect, that the Court may in its discretion 
make an order ‘postponing the delivery of the pro¬ 
perty after the sale pending such investigation 
and that in no such case shall the sale become 
j absolute until the claim or objection has been 
decided obviously contemplates the decision of a 
claim after the sale. Sale can go on and con¬ 
firmation can be stayed pending decision of claim 
or objections. (Bajpai, J.) Tundi Ram Shfo 
✓ ^l A ~ KER Ram v - Ghure Lal. 1939 A W R 

AH C 598 495=1939 A L J - 622 =A.I.R. 1939 


- O. 21, R. 58 —Release from attachment — 

Effect — Subsequent decreeing of suit under O, 21, 
R. 63— If renders sale in the interval void. 

The order for release from attachment in a case 
under O. 21, R. 58, C.P. Code, does not put an 
end to the attachment. If a suit is subsequently 
brought under O. 21, R. 63 and decreed, the 
effect of the decree is to set aside the order of 
release and to maintain uninterrupted the attach¬ 
ment originally made. Hence any alienation in 
the interim period is void by reason of S. 64, 
C.P. Code. {Zia-ul-Hasan, J .) Anandei v. Lala 
Ram. 14 Luck. 543=181 I.C. 362=1939 O. 
W.N. 408=11 R.O. 305=1939 O.L.R. 268 
= 1939 O . A. 388=A. I. R. 1939 Oudh 178. 

-- O. 21, R. 58 —Revision—Dismissal of ob¬ 
jections—Interference by High Court. See C. 
P. Code, S. 115— Revision. A.I.R. 1938 Rang. 
319. 

- O. 21, Rr. 58, 61 and 63 — Revision — 

Order refusing to entertain objections . 

An order of the executing Court refusing to 
entertain objections under O. 21, R. 58, is not 
one under O. 21, R. 61, so as to give a right of 
suit under O. 21, R. 63 to the objectors and ob¬ 
jectors are not precluded from going in revi¬ 
sion against the order on the ground that another 
remedy, i.e., one by way of suit under O. 21, 
R. 63, is open to them. The remedy by way of 
obeotion under O. 21, R. 58 is a summary re¬ 
medy provided by legislature in lieu of a suit, ana 
a refusal of that remedy can be legimately con¬ 
sidered in revision. ( Middleton, J.C.) Mt. Zam- 
rut v. Peoples Bank of Northern India. 164 
I.C* 1012=9 R. Pesh. 41=A.I.R. 1936 Pesh 
185. - 

Q.. D.—103 




A 


DO 


— ^ cope—sale pro eta- 

motion pending claim—Power of Court to issue. 

It is not competent to a Court to order the 
issue of a praclamation of sale while a claim 
petition is pending. {Burn, J .) Govindara j ulu 
Lhetty v. Ramaswamy Chetty. 1939 M W 

1940 Mad ' 


„ nt 2 \ 60 ~ A PPbcaability—Decree for 

rent obtained by lambardar under C P T^nan 

f > nrmVn t 7H amba r lar attachi "S dec^e-h'older 
I forming the only co-sharers in the village. See 

I J P 56 CODE ' ^ 2l ’ RR ‘ 60 AND ^’ 1940 N.L. 

7C~P: 21 ’ R - 60 —Inquiry under—Scope of. 
AH that a Court has to find under O. 21, R. 60, 

of whirh^n ,s 1 'y he t her th e properties in respect 

of he arth claim . ,s Preferred were, on the date 

ant on l a c hmC ’ m the l )ossess »o» of the claim¬ 
ant on his own account or on acqount of tbe 

tion 8 of n ! : H ebt ° r °K m tfUSt f ° r him - The Oues- 
t{ • e onI Y relevant to determine 

ram ™ t £ r> e "kataramana Rao, /.)*Voika- 
320 (1) ° THANDAPANI PlLLAr ' 1937 M.W.N. 


~7. 7"°- 21 > R - 60 —Release of property from 

to All'* nt ~ Atta< j h,ne J lt of standing crops—Claim 
to Allowance of and release of crops from at- 

while C, R~n° P f bUnit aHd d T tr ° ycd in the 

U \\nI~ Rtg lt °f owner to value of crops 

than " I T°P ert y belonging to another person 

r± e ^ Udgr ? e - nt - debt0 , r 15 wron gly attached and 
the attachment is raised on a claim preferred by 

that person, the latter has the right to have the 

property restored to him in status quo ante the 
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nHachment and that right can in no way be whit- 

by the subsequent deterioration or loss 
of the properties attached. // in execut.on of h.s 
decree against B attached certain standing crops 
belonging to C. The crops were put in the cus¬ 
tody of a supratdar and subsequently reaped and 
after hey had been reaped, they were accidentally 
burnt C objected to the attachment of the crops 
on die ground that he had grown them and his 
objection was allowed shortly after the crops 

ha wsW en that r C was entitled to recover the value 
of^h crops that had been accidentally hurt. (Pol- 

; l " M Motiram Tukaram v. Nilikanth Rao. 
't T ’ R ’ (1937) Nag. 19=168 I.C. 463=9 R. 

N. 254 =A I.R. 1936 Nag. 257. 

0 21, R. 62— Applicability—Petition in¬ 

forming incumbrance and praying notification— 
Order of dismissal holding mortgage discharged 
__If should be set aside within a year. 

The question whether an order by the execut¬ 
ing Court with reference to an attached property 
is conclusive unless set aside within a year or 
not depends upon the nature of the petition on 
which the order is made. If a mortgagee files 
a petition of objection or claim then an order ad¬ 
verse to the mortgagee is conclusive unless set 
aside within a year. But where the mortgagee 
apart from informing the Court about his cncum- 
rance and praying that it may be notified in the 
auction notification does nothing more, but the 
Court on the allegation of the judgment-debtor 
goes into the question of the satisfaction of the 
mortgage and finds that it is discharged and dis¬ 
misses the mortgagee’s petition, the order is not 
one passed under O. 21, R. 62, C.P. Code, and 
hence the mortgagee is not bound to bring a suit 
to set it aside within a year. ( Bajpai, J.) Bnu- 
deo Prasad v. Sri Nath. 185 I.C. 660=12 R. A. 
343=1939 A.W.R. (H.C.) 644=A.I.R. 1939 
All. 657. 

_ 0. 21, Rr. 62 and 63— Application by 

mortgagee for continuance of attachment subject 
to mortgage—Dimissal of — Effect. 

If on an application by the mortgagee under 

O. 21, R. 62, C.P. Code, the Court passes an 
order directing the continuance of attachment sub¬ 
ject to his mortgage, the summary order becomes 
conclusive, and the decree-holder or the purchaser 
cannot dispute the mortgage Unless he brings a 
suit to set aside the order under O. 21, R. 63, 
C.P Code. The same principle applies even if 
the mortgagee’s application is dismissed or refus¬ 
ed. ( Mukherjea and Latifur Rahman, jj.) Am- 
bica Prosad Sanyal v. Soorajmal. I.L.R. 
(1939) 2 Cal. 291=185 I.C. 523=12 R.C. 378 
=43 C.W.N. 999=A.I.R. 1939 Cal. 620. 

- O. 21, Rr. 62 and 66— Application by 

mortgagee that attached property might be noti¬ 
fied for sale subject to mortgage—Nature of. 

An application made by a mortgagee after at¬ 
tachment heading it to be one under O. 21, R. 62, 
C.P. Code, and praying that the fact of the pro¬ 
perty attached being subject to a mortgage might 
be notified and proclaimed at the time when the 
sale takes place, is really a claim petition made 
under O. 21, R. 62, C.P. Code. It is not a 
mere application for insertion of an incumbrance 
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in the sale proclamation under O. 21, R. 66, C. 
P. Code. If, therefore it is dismissed, the order 
is conclusive unless it is set aside by a suit under 
O. 21, R. 63, C.P. Code. ( Mukherjea and Lati¬ 
fur Rahman, JJ. ) Ambica Prosad Sanyal v. 
Soorajmull. I.L.R. (1939) 2 Cal. 291=43 C. 
W.N. 999=185 I.C. 523=12 R.C. 378=A. 
I.R. 1939 Cal. 620. 

O. 21, R. 62— Claim on ground that pro¬ 


perty is subject to mortgage—Refusal by Court to 
investigate—Order that sale would be held with 
notice of mortgage — Legality. 

If a person prefers a claim on the ground that 
the properties attached in execution of a rent de¬ 
cree are subject to a mortgage in his favour, the 
Court must proceed to investigate the claim and 
cannot order simply without investigation that 
the sale would be held with notice of the mort¬ 
gage. Such an order is not one contemplated 
by O. 21, R. 62, C.P. Code, and cannot be sus¬ 
tained. ( Bartley and Nasim AH, JJ.) Khaoendra 
Nath v. Jorad Kumari Dasi. 67 C.L. J. 79. 


O. 21, Rr. 62 and 66— Construction — 


‘Subject to such mortgage \ meatiing of — Distinc¬ 
tion between such a sale and one where notice of 
encumbrance is given in the proclamation—-Right 
of auction-purchaser ‘to question mortgage. 

The expression ‘subject to such mortgage’ oc¬ 
curring in O. 21, R. 62, C.P. Code, means that 
what is sold is the equity of redemption. There 
is a distinction between an express order direct¬ 
ing the property to be sold ‘subject to a mort¬ 
gage’ and cases where notice of an alleged mort¬ 
gage is given in the sale proclamation. VVhile in 
the former case the would-be purchaser is made 
aware of what exactly he is purchasing in the 
latter case he merely takes a chance of the mort¬ 
gage being either not in force or enforceable. 
The price would vary considerably according as 
to whether a sale is ‘subject to a mortgage ’ or 
whether a mortgage is merely notified in the sale 
proclamation. An auction-purchaser who is tfie 
decree-holder cannot challenge the finding that a 
mortgage subsists when the sale is ‘subject to a 
mortgage’ ( Grille, J.) Seth Mishrilal Oswal 
v. Barik Jursi Kirar. I.L.R. (1939) Nag. 665 
= 1939 N.L.J. 487=185 I.C. 727=12 R.N. 
169=A.I.R. 1939 Nag. 305. 

O. 21, R. 63— Applicability—Absence of 


valid attachment—Order dismissing objections and 
suit because relief was cognizable under S. 47— 
Finality of. 

Where no valid attachment was subsisting, a 
declaratory suit praying that property was not 
liable to be attached was redundant and an order 
dismissing such suit cannot operate as conclusive 
under O. 21, R. 63. Moreover when such suit 
was dismissed not on merits but because Court 
thought that the relief was cognizable under S. 47, 
C.P. Code, the decision cannot operate a ? res 
judicata under S. 11, C.P. Code. Nor can the 
dismissal of a claim petition when there is no at¬ 
tachment subsisting attract the operation of O. 21, 
R. 63, and make the order of dismissal conclu¬ 
sive. (Mir Ahmad, A .J .C.) Ghulam Raza v. 
Mt. Ikbal Sultan. 160 I.C. 835=: 8 Pesn. 
132=A.I.R. 1936 Pesh. 41. 
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- O. 21, R. 63 — Applicability—Attachment 

of pro-nott—Objection by executant that debt dis - 
charged—Order for sale xvithout investigation — 
If against claimant—Subsequent suit on pro-note 
by purchaser in execution—Plea of discharge—If 
barred. 

A executed a pro-note in favour of B. In an 
execution against B the pro-note was ordered to 
be sold. A objected to the sale contending that 
the pro-note had been satisfied by him. The 
Court refusing to go into the question ordered 
the sale. The pro-note was accordingly sold to 
C. C brought a suit on the pro-note against A and 
B. A claimed satisfaction of the pro-note. C con¬ 
tended that as this defence was raised by A in 
the previous execution proceedings it was not 
open for him to raise the same objection again. 

Held , that in the execution proceedings there 
was no order under R. 61, and therefore R. 63 
did not apply. Therefore it was open to A to 
take the same objection again. ( Pollock, J.) Sita- 
Ram Shamkao v. Ganpati Maroti. 171 I.C. 
759=10 R.N. 133=A. I . R . 1937 Nag 149. 

-- O. 21, R. 63— Applicability — Claim — Re¬ 
jection on the ground that execution has oh eady 
been transferred to Collector — Order—If “against” 
claimant—Suit after 1 year—If barred. 

Where a claim petition is summarily rejected 
on the ground that “the execution ha> already 
been transferred to the Collector,” the order is 
an ambigous order which must be construed in 
favour of the claimant against whom it is made. 
It is not therefore an order “against” the claim¬ 
ant within the meaning of O. 21, R. 63, and 
Art. 11 of the Limitation Act cannot apply. A 
suit filed by the claimant more than one year is 
not therefore barred. {Bose, J.) Chaitanlal v. 
Ghansyamsinch. 19 N.L.J. 308. 

- O. 21, R. 63—Applicability—Dismissal of 

claim by mortgagee—Failure to sue within one 
year—Execution sale and purchase by decree- 
holder—Delivery of possession—Application by 
mortgagee under R. 100—If barred. See C.P. 
Code, O 21, Rr. 58, 62 and 100. 17 Pat.L.T. 
812 (F.B.). 

- O. 21, R. 63—Applicability—Order against 

—Order directing notification of mortgage and 
of decree-holder’s allegation of collusive charac¬ 
ter at time of sale—If against mortgagee—Suit 
on mortgage after one year—If barred. See 
Limitatin Act, Art. 11. 52 L.W. 354= (1940) 
2 M.L.J. 402. 

O. 21, R. 63 —Applicability—Proceedings 
under Oudh Rent Act. See Oudh Rent— S 116 

1937 O.W.N. 1164. 

-O. 21, R. 63— Burden of proof. 

Where the facts are fully established and the 
inference from them is clear, the question of 
onus is not material. {Sir George Lowndes.) 
Md. Ismail v. Hanuman Parshad. I. L. R. 
(1939) Kar. 31 = 11 R. P. C. 106=1939 O.A. 
98=1939 M.W.N. 24=1939 P.W.N. 1=5 B.R. 
168=20 P.L.T. 81=1939 A.L.J. 296=1938 A. 
L.R. 910=178 I.C. 476=1938 A.W.R. (P.C.) 
209=1938 O.W.N. 1248=1938 O.L.R. 510= 
A.I.R. 1938 P.C. 290 (P.C.). 
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-O. 21, R. 63—Burden of proof. Sr infra 

under O. 21, R. 6.1 — Suit under. A.I.R. 1937 
Rang. 362. ' 

-O. 21, R. 63 —Burden of proof. 

In a suit under O. 21, R. 63, C P. Code, the 
burden is upon the plaintiff, who was unsuccess¬ 
ful in the execution proceedings, to establish his 
case. If his suit is dismissed, a double burden 
lies upon him in appeal. (Addison and Ram 
Lai I, JJ.) Ahmad Din Allah Ditta v. Partap 
Singh. 41 P.L.R. 373=A.I.R. 1939 Lah. 438. 

-O. 21, R. 63 —Burden of proof—Burden 

on plaintiff to show title. 

Where an application under O. 21, R. 58, CP. 
Code, has been dismissed and a suit is filed under 
O. 21, R. 63, the onus is on the plaintiff to show 
affirmatively that not only the ostensible but the 
real title is in him. The presumption as to the 
correctness of the order is ordinarily sufficient 
to rebut or at least to considerably weaken the 
presumption that ostensible owner is the real 
purchaser. A.I.R. 1916 Cal. 666 and 30 All. 
321, Rel. on. ( Moscly, J.) M. S. M. Chkttyar 
Firm v. Mrs. A. Murray. 172 I.C. 52=10 R. 

I R. 206=A.I.R. 1937 Rang. 252. 

-O. 21, R. 63 —Burden of proof—Claim 

based on registered sale-deed of attached property 
— Dismissal—Suit to set aside claim order—Onus 
of proving consideration and validity. 

Where an order has been made rejecting a claim 
to attached property, based on a registered sale- 
deed obtained by the claimant, it is not enough 
for the defeated claimant suing to set aside the 
claim order, to produce and prove a duly regis¬ 
tered deed executed by the owner of the property. 
He must show, in order to succeed in the suit, 
that the sale in his favour was a genuine transac¬ 
tion and that he had purchased the property for 
valuable consideration. That is a fact specially 
within the plaintiff’s knowledge and the burden 
of proving it must obviously lie on him. The re¬ 
cital as to the passing of consideration in the sale- 
deed cannot be of any evidentiary value by itself 
against a person who was not a party to the deed. 
(V enkataramana Rao and Abdur Rahman, JJ.) 
Mahomed Kassim Sahib v. Subramanian Chet- 
tiar. 51 L.W. 34=1940 M.W.N. 557=A.I.R. 
1940 Mad. 444. 

— O. 21, R. 63— Burden of proof—Plaintiff 
relying on gift made to him by judgment-debtor 
after decree. 

In a suit under O. 21, R. 63, C. P. Code, institut¬ 
ed by an unsuccessful objector in execution pro¬ 
ceedings, the onus lies heavily on the plaintiff to 
prove not only the factum of the gift of the pro¬ 
perty in dispute alleged to have been made in his 
favour by the judgment-debtor after the passing 
of the decree, but also to establish its bona fides 
and show that it was not intended to defeat and 
delay the creditors of the donor. (Tek Chand, 
J.) Mela Ram v. Inayat Begam. 169 I.C. 123 
=9 R.L. 706=40 P.L.R. 462=A.I.R. 1937 Lah. 
847. 

-O. 21, R. 63—; -Burden of proof—Suit 

against successful claimant and parties — Judg¬ 
ment-debtors—If necessary parties—Proof of 
title — Onus. . 
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In a suit under O. 21, R. 63, again s t the^uccess 

fill claimant, the judgment-debtors, his vendors, 

through whom he holds, are not ; y h . 
ties. They having parted with tharjnt'jestjn 

the property, .t matters no^to^th ^ ^ evi(Jence 

ant or the plaintiff h h hj s clalm are 

which require a p la.nt.ff f o ^ brjngs a 

not abrogated ^“daimant. The plaintiff 

suit against a ~u , the strength of his 

mUS * ,- i er an°d re n,ust prove his case by legally ad- 
owntitiean i ^ the best evidence avail- 

m J, SS ‘ b ?nZ,Lr / c ”>id Weston, J.) Harchand- 
ab e ' oSas IX- R - (1939) Kar ' 539=183 
LC. *797=12 R%- 81=A.I.R. 1939 Sind 177. 

_ q 21, R. 63— Burden of proof—Suit by 

defeated claimant. 

Tf a creditor has attached in execution the pro- 
nertv of the judgment-debtor, and the objection 
bv third person that property is his because of a 
«le made in his favour by the judgment-debtor, 
if lost the fraudulent nature of the sale is pre¬ 
sumed,' and in an ensuing suit by the objector, 
flip burden to prove that the sale was for con¬ 
sideration and in good faith is upon the objector 
and in such suit if he once establishes the con¬ 
sideration, good faith follows, as a matter of 
course except in cases of exceptional nature. 
7 R/)f / j) Gopal Singh v. Sheokumar Singh. 
169 LC. 954=10 R.N. 33=A.I.R. 1937 Nag. 
85. 

_O 21, R. 63— Burden of proof—Suit by 

defeated ' claimant—Onus—Proof that attachment 
is invalid—If sufficient—Proof of claimants title 

—Necessity for . 

Where a claim to attached property is disal¬ 
lowed on the ground that the sale-deed under 
which the claimant lays claim to the property is 
benami and not bona fide, the burden of proof, 
in a suit instituted by the claimant to establish the 
claimant’s right to the property, is on the claim- ( 
ant - and the latter must prove that he has title to 
the property in dispute. (Venkataramana Ran, I 
J ) Bwamma v. Papanna. 165 I.C. 620=9 R. 
M 271 = 1936 M.W.N. 904=44 L.W. 728=A.I. 
R.* 1936 Mad. 971 = (1937) 1 M.L.J. 133. 

__O. 21, R. 63— Burden of proof — Suit by 

defeated claimant — Onus. 

Where in proceedings under O. 21, R. 58 evi- 
dence is called and a person’s claim to the attach- | 
ed property is rejected upon the merits, the onus 
in a suit by him under O. 21, R. 63 is upon him 
to show that he is the owner of the property. 

( Harries, C.J. and Chatterji, J.) Sahdko Karan 
Singh v. Usman Ali Khan. 184 I.C. 113=6 
B.R. 14=12 R.P. 225=20 P.L.T. 787=A.I.R. 
1939 Pat. 462. 

•O. 21, R. 63 —Burden of proof—Suit by 
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ZIR Begam. 167 I.C. 48=9 R.N. 160=I.L.R. 
(1937) Nag. 291=A.I.R. 1937 Nag. 1. 

•O. 21, R. 63 —Burden of proof—Suit by 


- y jr w w ^ j Vx Ww W W 1# | 

defeated claimant—Claimant producing registered 
sale-deed and proving execution and valuable con¬ 
sideration and possession also — Effect. 

Where in a suit by the vendee for the establish¬ 
ment of a right to the attached property, he pro¬ 
ves the execution and registration of the sale- 
deed and valuable consideration therefor and 
further proves that he is in possession of the 
property under the sale-deed, and that he is not 
a party to and has no knowledge of the vendor’s 
fraud, if any, the burden of proving that the sale 
is bogus, fraudulent and collusive shifts on to the 
attaching creditor. (Stone, C.J.) Champat 
Rao v. Mahadeo Bajirao. 174 I.C. 321=10 R. 
N. 370=A.I.R. 1937 Nag. 143. 

O. 21, R. 63 —Burden of proof—Suit by 


defeated claimant — Onus. 

In a suit for a declaration by a defeated claim¬ 
ant, the onus is on the plaintiff to prove that he 
has the right which he claims. (Courtney-Ter- 
rell, C.J. and James, J.) Radha Kishun v. Keo- 
la Prasad. 167 I.C. 118=9 R.P. 377=3 B.R. 
264=1936 P.W.N. 812=17 Pat.L.T. 785= 
A.I.R. 1937 Pat. 76. 


O. 21, R. 63 —Burden of proof—Suit by 


defeated claimant—Purchase by duly registered 
sale-deed reciting passing of consideration—Effect 
— Onus—If shifted. 

Where a claim to attached property made by a 
purchaser of such property is dismissed and the 
purchaser files a regular suit, the initial onus is 
on the plaintiff. But if he proves his purchase by 
producing a duly registered sale-deed which con¬ 
tains recitals of consideration, the onus is shifted 
on to the defendant who has to prove that the 
consideration is utterly inadequate and the sale 
is fraudulent. (Stone, C.J.) Jagoba Kashiba 
Kasar v. Anandrao. 169 I.C. 449=9 R.N. 6= , 
A.I.R. 1937 Nag. 9. 

O. 21, R. 63 —Effect of order—Claim by 


* 

defeated claimant — Onus. 

Where an objection by an alienee of certain 
property to attachment in execution is dismissed 
and he files a suit for a declaration, the burden 
of proof is upon him to show that the alienation 
is not a fraudulent alienation, and that it was 
made bona fide and for i consideration. (Stone, 

C.J. and Niyagi, J.) Kasturchand v. Mt. Wa- | 


person in adverse possession — Dismissal—If in¬ 
terrupts adverse possession—Attachment subse¬ 
quently raised after a year — Effect. 

Where a person has been actually in possession 
of certain properties adversely to the owner there¬ 
of the dismissal of a claim petition preferred by 
him under O. 21, R. 63, C. P. Code, does not ope¬ 
rate as an interruption of that adverse possession 
by operation of law, especially when the attach¬ 
ment is raised subsequently. The fact that the 
attachment is raised only beyond a year of the 
dismissal of the claim does not make any differ¬ 
ence, because once it is raised, it ceases to be 
effective even from the date of the attachment 
itself. An attachment, further, does not operate 
as a disturbance of the possession. (Harwill, J.) 
Dharapuram Janopakara Nidhi Ltd. v. Lak- 
shminarayana Chettiar. 166 I.C. 308 (2)= 
9 R.M. 358=1936 M.W.N. 1113=44 L.W. 617 
=A.I.R. 1937 Mad. 44=(1937) 1 M.L.J. 642. 

-O. 21, R. 63 —Frame of suit—Mere decla¬ 
ration—If sufficient—Prayer for consequential re¬ 
lief — Necessity—Specific Relief Act, S. 42, Pro¬ 
viso. 
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A plaintiff suing under O. 21, R. 63, C. P. Code, 
is only required to obtain a declaration of his 
rights or title in so far as it is affected by the 
order which he seeks to impeach. He is not bound 
to ask for a consequential relief. The proviso to 
S. 42 of the Specific Relief Act does not operate to 
take away from a party against whom an adverse 
order is made on a claim petition the special right 
conferred by O. 21, R. 63 to sue for a declaration. 
(Leach, C.J. and Lakshmana Rao, J.) Narayana 
Singh v. Batch a Saheb. 181 I.C. 887=11 R. 
M. 873=47 L.W. 724=1938 M.W.N. 514=A.I. 
R. 1938 Mad. 741 = (1938) 1 M.L.J. 803. 

-O. 21, R. 63— Limitation—Order under 

O. 21, R. 58— Finality — Conditions—Disallowance 1 
of claim—Subsequent setting aside of sale in exe¬ 
cution—Suit within one year—If necessary. 

The conclusiveness of an order on a claim peti¬ 
tion is conditional on the continuance of the exe¬ 
cution proceedings and of the attachment issuing 
therefrom. Where after the disallowance of a 
claim, the execution proceedings come to an end 
by reason of the execution-sale being set aside, 
the attachment goes and with it the order dis¬ 
allowing the claim also goes and becomes useless 
and inoperative. A suit brought by the defeated 
claimant for declaration of his title to the pro¬ 
perty in question beyond one year is not therefore 
harred under Art. 11 of the Limitation Act, as 
the order on the claim is no longer a bar. Art. 
11, Limitation Act, will have no application whe¬ 
ther the execution proceedings terminate as a re¬ 
sult of the setting aside of the sale, within or 
beyond one year after the adverse claim order. 

(Nasim Ali and Henderson, JJ.) Bamapapa 
Banpopaphya v. Ramanath Mandai.. 165 I.C. 
84=9 R.C. 340=40 C.W.N. 146. 

-O. 21, R. 63— Limitation — Summary re¬ 
jection of claim—If final—Suit within one year — 
If necessary. 

The ordinary rule of law is that a party who is 
aggrieved by the attachment and sale of his pro¬ 
perty has a longer period of limitation within 
which to sue than that prescribed under Art. 11, 
Limitation Act, which is an exception to the gene¬ 
ral law and curtails the plaintiff’s rights very con¬ 
siderably. Consequently, if an order under O. 21, 
R. 63, C. P. Code, is intended to operate to the 
prejudice of any person, it should be couched in 
clear and unambiguous terms, so that there can 
be no misapprehension as to exactly what is meant. 
When an order is passed by the Court in an ambi¬ 
guous way it should be construed in favour of 
the party against whom it is made. An objection 
to attachment of certain property in execution of 
a decree was filed but the Court passed an order 
in the following terms: “The application is sum¬ 
marily rejected as the execution has been tr«ns- 
ferred to the Collector. Applicant’s cost Rc. 1. 
Non-applicant's costs nil”. The objector filed a 
suit for a declaration that the property attached 
belonged to him and could not therefore be pro¬ 
ceeded against in execution. It was contended by 
the defendant decree-holder that the suit was 
barred by time as having been brought more than 
a year from the order rejecting the plaintiff’s 
application. 

Held, that the order being ambiguous should 
be construed in favour of the plaintiff and the 
application was not dismissed by the Court but 
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rejected as it had no jurisdiction to entertain it, 
the case being transferred to the Collector. I he 
plaintiff, therefore, could bring a suit within the 
longer period of limitation allowed under the 
general law and his suit though brought more 
than a year from the order rejecting his applica¬ 
tion was not barred. (Hose, J .) Ciietan Lai. v 
Lalii. I.L.R. (1938) Nag. 276=19 N.L.J. 308 
— 168 I.C. 601=9 R.N. 261 (2) = A.I.R. 1937 
Nag. 170. 

_O. 21, R. 63— Objection filed by mort¬ 
gagee to attachment dismissed—Suit by him for 
possession—Nature of—Onus of proof in such 
suit. 

(). 21, R. 63, C. P. Code, is clearly intended to 
apply only to claims and objections which can 
properly be preferred under R. 58. A mortgagee 
cannot come to Court under R. 58 and argue that 
the mortgaged property is not liable to attach¬ 
ment. If a mortgagee who is not in possession 
of the property files a suit for possession after 
the dismissal of the objection preferred by him 
under R. 58, the suit cannot properly be described 
as one under (). 21, R. 63, but it is simply one for 
possession on the footing of the alleged mortgage. 
To such a suit, the rule that the onus of proving 
title lies on the plaintiff who had raised an un¬ 
successful objection before the executing Court 
has no application. (Beckett, J.) Hakciiand v. 
Hira Lal. 180 I.C. 138 = 11 R.L. 663=40 P.L. 
R. 682=A.I.R. 1938 Lah. 760. 

-O. 21, R. 63— Occupancy rights of judg¬ 
ment-debtor attached in execution of decree — De¬ 
claratory suit by landlord — Maintainability. 

Where the occupancy rights held by a judg¬ 
ment-debtor are attached in execution of a decree 
against him, the landlord of the land in which the 
occupancy rights are held, is entitled to bring a 
suit under O. 21, R. 63 for a declaration that the 
occupancy rights cannot be attached and sold in 
execution of the decree. (Addison and Din Mo¬ 
hammad, JJ.) Karam Chand v. Amar Kaur. 
179 I.C. 58=11 R.L. 518=40 P.L.R. 946=A.I. 
R. 1938 Lah. 677. 

-O. 21, R. 63— Order dismissing claim for 

non-prosecution — Finality. 

In order to bring a case within the purview of 
O. 21, R. 63, C. P. Code, the question as to whe¬ 
ther the claim was investigated or not is immate¬ 
rial. Even if a claim is dismissed for non-prose¬ 
cution, the claimant is bound to institute a suit 
under O. 21, R. 63, failing which the order be¬ 
comes conclusive and final. (Mukhcrjea and 
Latifur Rahman, JJ.) Ambica Prosad Sanyal 
v. Soorajmull Nagarmull. 185 I.C. 523=12 
R.C. 378=1.L.R. (1939) 2 Cal. 291=43 C.W.N. 
999=A.I.R. 1939 Cal. 620. 

---O. 21, R. 63— Parties — Suit by defeated 

claimant—Execution sale pending suit—Purchaser 
—If necessary party. 

A decree-holder put his decree into execution 
attaching the prrperty which had been mortgaged 
under O. 21, R. 54. A person preferred a claim 
under O. 21, R. 58, which was dismissed. He 
then instituted the suit under O. 21, R. 63 making 
the decree-holder and the judgment-debtors de¬ 
fendants. During the pendency of the suit, the 
property was brought to sale in the execution pro¬ 
ceedings and was purchased by a stranger who 
I was not a party to the suit. 
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Held, that the claimant was entitled to institute 

su it under O. 21, R. 63 against the persons who 

iiad been parties to the case under O. 21, R. 58 
and he was not obliged subsequently to implead 
the auction-purchaser. (James and Rozv/and, 

jj ) Mt. NAUROzr v. Najaf ALr Shah. 184 I.C. 
508= 6 B.R. 53=12 R.P. 248=A.I.R. 1939 Pat. 

321. 

_ q 21, R. 63 —Right of suit—Attachment 
of share of debtor in property inherited from 
mother—Claim by daughter as mortgagee from 
mother allowed—Suit on mortgage—Suit by cre¬ 
ditor under O. 21, R. 63 alleging mortgage to be 
collusive —Locus standi. 

A creditor having attached and brought to sale 
the one-third share of the judgment-debtor which 
he had inherited from his mother, the latter’s 
daughter objected under O. 21, R. 58 on the 
ground that she was a mortgagee of the whole 
property from the mother. Her objection was 
upheld and the share was sold subject to her 
mortgage. She filed a suit on her mortgage 
whereupon the creditor objected to the mortgage 
and also brought a suit under O. 21, R. 63, for a 
declaration that the mortgage was collusive and 
without consideration. It was contended that the 
creditor firm had no locus standi and could not 
be allowed to challenge the mortgage as being 
without consideration. 

Held, that the firm by purchasing land at the 
Court-auction succeeded to the rights of the 
judgment-debtor in his mother’s property and he, 
being the representative of his mother, the firm 
was also a representative of the mother and there¬ 
fore had a right to challenge the mortgage and to 
assert that it was a sham and collusive transac¬ 
tion and without consideration. ( Dunkley, J.) 

A. K. R. M. S. Chettyar Firm v. Daw Pwa 
Thet. 161 I.C. 342=8 R.R. 467=A.I.R. 1936 
Rang. 2. 

-O. 21, R. 63— Right of suit — Decree- 

holder consenting to claim being allowed — Subse¬ 
quent suit to declare property liable to attach¬ 
ment as belonging to judgment-debtor being held 
benami by claimant — Maintainability. 

An executing Court cannot go into the ques¬ 
tion as to whether a transaction is benami or not 
in summary proceedings under O. 21, R. 58, C. 

P. Code. The fact that the decree-holder does 
not contest a claim to attached property preferred 
by the person in whose name the attached pro¬ 
perty stands and agrees to the claim being allow¬ 
ed does not debar him from bringing a suit for 
a declaration under O. 21, R. 63, C. P. Code, that 
the property really belongs to the judgment-deb¬ 
tor and liable to attachment and the purchase in 
the name of the claimant is only benami and a 
fraudulent and colourable transaction. Where a 
decree-holder cannot successfully hope to resist a 
claim under O. 21, R. 58, C. P. Code, because the 
question cannot be gone into and decided by the 
executing Court he may well ask the Court to 
allow the claim in order to enable him to bring 
proceedings under O. 21, R. 63 without delay. 
Where he does not give up his right to contest 
the matter by means of a suit, his admission in 
the claim must be confined to the claim only and 
he does not lose his right of suit under O. 21, 

R. 63. A party who realises the hopelessness of 
resisting a claim in summary proceedings and 
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consents to the claim being allowed is nevertheless 
a party against whom an order is made and con¬ 
sequently he can bring a suit under O. 21, R 63- 
unless a party has clearly contracted.himself out 
of his statutory rights given to him by 0.21, R.63, 
he cannot be debarred from instituting a suit 
under the rule to obtain the appropriate relief. 
( Harries , C.J. and Manohar Dal, J.) Ramrup 
Rai v. Mahadeo Lal Nathmal. 19 Pat. 494. 

— “0.21, R. 63 and T. P. Act, S. 53 — Right 

of suit—Defeated attaching creditor, claimant — 
Avoidance of transfer necessary—Suit, if to be in 
representative character. 

It is very doubtful as to whether the fact that 
a plaintiff has instituted his suit under 0. 21, R. 
63, C. P. Code, to declare his right to attach and 
sell certain property after setting aside a transfer 
as haying been made with a view to defeat credi¬ 
tors, is sufficient in itself to exclude the operation 
of the provisions of S. 53 (1) of the T. P. Act. 

(Smith and Madeley, JJ.) Girraj v. Sankta 
Prasad. 171 I.C. 927=1937 O.L.R. 582=1937 
O.W.N. 1169=10 R.O. 148=A.I.R. 1938 Oudh 
33. 

- O. 21, R. 63 —Right of suit—Property in 

possession of auction-pure baser of a Hindu 
widow's limited interest—Attachment by creditor 
of estate, after widow’s death—Release on objec¬ 
tion by auction-pur chaser—Attaching creditor, if 
can sue under O. 21, R. 63. 

A sale in execution of a decree in a suit based 
on the personal debt of a Hindu widow, can onlv 
convey her life-interest in the property. On her 
death, the interest of an auction-purchaser of such 
property, will terminate. If he remains in pos¬ 
session, he does so without any right or title, and 
his sale need not be set aside. A creditor of the 
estate whose attachment of such property has 
been released on objection by the auction-purcha¬ 
ser, can sue for a declaration under O. 21, R. 63. 

( Smith and Madeley, JJ.) Rameshar Bux 
Singh zj. Patraj Kuer. 172 I.C. 94=10 R.O. 
155=1937 O.L.R. 595=1937 O.W.N. 1181 = 
A.I.R. 1938 Oudh 35. 

- O. 21, R. 63 —Scope of. 

(Per Braund, J.)—0. 21, R. 63, C. P. Code, 
does not itself confer a right but only gives the 
creditor the opportunity of enforcing whatever 
rights he has by a civil suit. ( Collister and 
Braund, JJ.) Parbhu Nath Prasad v. Sarju 
Prasad. 1940 A.W.R. (H.C.) 422=1940 A.L. 

J. 470=A.I.R. 1940 All. 407. 

- O. 21, R. 63 —Scope and effect—Attach¬ 
ment—Claim — Rejection — Attachment ceasing 
owing to dismissal of execution petition—Failure 
to institute suit to set aside claim order—Subse¬ 
quent attachment—Fresh claim—If barred by 
order on prior claim. See C. P. Code, O. 21, Rr. 

57, 58 and 63. 1940 M.W.N. 459. 

- - O. 21, R. 63— Scope—Order allowing 

claim to attached property—Suit by decree-holder 
—Frame of—If to be representative suit on behalf 
of all creditors of judgment-debtor—Right of de¬ 
cree-holder—If subject to S. 53, T. P. Act. 

A judgment-creditor who is defeated at the 
instance of an intervener in proceedings taken 
in execution of his decree is not bound necessarily 
to file a suit under S. 53 of the T. P. Act. He is 
entitled under O. 21, R. 63, C. P. Code, to bring 
a suit for a declaration that the intervener-claim- 
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ant has no title and that he (the decree-holder) 
has the right to attach the property and bring it 
to sale in execution of his decree. O. 21, R. 63, 

C. P. Code,' does not say that the suit by the de¬ 
feated decree-holder must be a representative 
suit brought by the judgment-creditor for and on 
behalf of the general body of creditors of the : 
judgment-debtor. The rule is not subject to S. 53 ; 
of the T. P. Act. All that the last paragraph of 
S. 53 (1), T. P. Act, says is that if a creditor 
(which term includes a decree-holder) wants to j 
avoid a transfer on the ground that it has been 
made with intent to defeat or delay the creditors ; 
of the transferor, then he must sue on behalf and 
for the benefit of all the creditors. But it does 
not say that a creditor who wants to enforce his 
own right to property as against another creditor 
or a transferee must bring a representative suit. | 
A suit to establish the decree-holder’s priority 
need not be a representative suit. S. 53 does not 
cover the case of a transfer in which the inten¬ 
tion is only to prefer one creditor to another ; the 
section does not refer to the question of priority 
or preference among the creditors of the trans¬ 
feror or the debtor under the section the intention 
must be to defeat or delay the creditors generally. 
Though a suit under S. 53 (1), last paragraph, 
has to be brought by the plaintiff on behalf of 
himself and all other creditors of the debtor, a 
suit under O. 21, R. 63, C. P. Code, need not ne¬ 
cessarily be on behalf of the defeated decree- 
holder and all other creditors. S. 53, T. P. Act, 
merely confers a privilege upon a creditor (or 
decree-holder) to impeach a transaction of his 
debtor in the interest of other creditors; but there 
is nothing in it which compels a decree-holder who 
wants to entablish his own rights as against a 
transferee from the judgment-debtor in order to 
realize the fruits of his decree to bring a repre¬ 
sentative suit under S. 53, T. P. Act. ( Rangne - 
kar, J.) Shrimal v. Hiralal. I.L.R. (1938) 
Bom. 445=175 I.C. 843=11 R.B. 7=40 Bom. 
L.R. 371=A.I.R. 1938 Bom. 289. 

-O. 21, R. 63 — Scope — Order—allowing 

c l a ’ wl —Suit by decree-holder more than 12 years 
after attachment — Maintainability—Discretion of 
Court to grant declaration of right to attach. 

A suit under O. 21, R. 63, C. P. Code, is in form 
and substance a declaratory suit, and it would be 
an unreasonable exercise of discretion by the 
Court to make a declaration of the decree-holder’s 
Tight to attach if the period of limitation of 12 
years has expired between the date of attachment 
and the date of the suit unless the property in 
question has already been sold in time. The suit 
is often but a step to enable the decree-holder to 
bring the property to sale; if by reason of the 
extinction of the title of the judgment-debtor be¬ 
fore the sale, there would be nothing to be sold, 
as declaration in the decree-holder’s favour in a 
suit under O. 21, R. 63, C. P. Code, would not 
only be futile but sometimes even be mischievous, 
as it may lead an unwary purchaser into thinking 
that he is buying a subsisting interest. ( Varada- 
chariar, Lakshtnana Rao and Gentle, //.) Dha- 

RAPURAM JANOPAKARA NlDHI, LTD. V. LaKSHMI- 

narayana Chettiar. I.L.R. (1939) Mad. 803 
= 182 I.C. 999=12 R.M. 239=49 L.W. 671= 
1939 M.W.N. 488=A.I.R. 1939 Mad. 456= 
(1939) 1 M.L.J. 802 (F.B.). I 
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-O. 21, R. 63— Scope—Order allowing 

claim by transferee from judgmetit-debtor—Suit 
by decree-holder—Allegation of fraudulent trans¬ 
fer — Suit — If falls under S. 53, T. P. Act. 

There is no absolute distinction between a suit 
brought under O. 21, R. 63, C. P. Code, and one 
brought under S. 53, T. P. Act. A suit by a 
defeated decree-holder under O. 21, R. 63, alleg¬ 
ing that the claimant’s title is based on a transfer 
which is voidable as having been made fraudu¬ 
lently to defeat and delay his claim, must be 
treated as coming under S. 53, T. P. Act also, 
though the plaint may not specifically refer to 
S. 53. The fact that the suit is by the decree- 
holder alone and not by all the creditors or on 
behalf of all the creditors does not make the suit 
non-maintainable. ( Norman, I.C.S.) Amoi.ak 
Ch\ni> v. Ram Nath Ram Narain. 1936 A. 

M.L.J. 104. .. . . 

_O. 21, R. 63—Scope—Order dismissing 

claim bv person in adverse possession—Omission 
to file suit—Sale in execution subsequently set 
aside—Decree satisfied otherwise—Effect—Order 
of dismissal—If breaks adverse possession or es¬ 
tops claimant from pleading it. See Adverse 
Possession — Interruption. (1939) 1 M.L.J. 

802 (F.B.). 

_O. 21, R. 63— Scope—Order filing objec¬ 
tion, without adjudication—If “against" objector 
—Suit within one year—Ij obligatory. 

The suit property was mortgaged first to R and 
subsequently to A/. R obtained a mortgage decree 
and took oiit execution of his decree. The pro¬ 
perty was attached and M presented an objection 
to the executing Court in which he asked for the 
raising of R's attachment or in alternative tor the 
sale of property subject to his njortgage. In the 
meantime a declaratory suit was filed by a stran¬ 
ger and execution was stayed. The executing 
Court filed the application for execution with the 
direction that attachment should subsist. The 
same Judge filed M's objection on the ground 
that the connected petition for execution had been 
stayed. On dismissal of the declaratory suit the 
sale of the property took place in execution of 
R's decree and was knocked down in favour of 
J. M asking himself to be paid out of sale pro¬ 
ceeds gave a petition to executing Court which 
was dismissed for default and sale was confirmed. 
M then brought a suit under O. 34, C. P. Code, 
for a mortgage decree to be granted to him. J 
contested the suit urging that R had a prior 
mortgage and that his mortgage money must be 
paid before M could obtain the relief asked for 
and that O. 21, R. 63 was a bar to the suit. 

Held, that M's objection which was filed be¬ 
cause injunction had been received to stay the 
connected application was not adjudicated upon. 
It could not be said therefore that the order fil¬ 
ing the objection amounted to either a dismissal 
or acceptance of the request contained in that 
petition. It is necessary under O. 21, Rr. 58 to 
63, C. P. Code, that the Court should investigate 
the claim and give its decision on the merits. 
Hence the order filing the objection was not one 
which should have been set aside by a declaratory 
suit under O. 21, R. 63 and therefore O. 21, R. 63 
was no bar to the present suit. 1 \ • 

Held also, that the dismissal of M's application 
after the sale for default was not such a final 
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order as to make a suit under O. 21, R. 63 neces- 
sary as the attachment had ceased to exist directly 
the property was auctioned and no application 
under O. 21, R. 58 was necessary. ( Almond, J. 


C. P. CODE (1908), O. 21, R. 63. 


Where a decree-holder, who has attached pro¬ 
perty in possession of his judgment-debtor is 
unsuccessful in the claim proceedings under’0. 
litivjv.* 4~i, iv, we*.* x . ^ * K. jo or C.. P. Code, and therefore brings a 

C. and Mir Ahmad, AJ.C.) Mon Ram Nihal declaratory suit under O. 21, R. 63, in such suit 
Chanh v. Basheshar Natjei. 171 I.C. 810—10 he can rest himself on the presumption drawn 

from possession, that property attached belonged 
to the judgment-debtor on his behalf and the 
burden to prove that this was not so is on the 
defendant. (Mosely, /.) Ramji Das 7'. Mauno 
Than Maui™. 172 I.C. 572=10 R.R. 261=A.I. 
R. 1937^ Rang.^362. 

O. 21, R. 63— Suit under—Burden of 

proof. 

In a declaratory suit under O. 21, R. 63, C. P. 
Code, the burden of proving good faith in the 
instance is on the plaintiff when objections 
filed by him in execution proceedings have been 
dismissed on a summary finding of fraud. The 
position is not altered when objections are dis¬ 
missed for reasons not affecting the merits of the 
case. ( Beckett , J.) Krishan Chand v. Kan- 
shi Ram. 40 P.L.R. 705. 

O. 21, R. 63— Suit under — Court-fee. 


v rl A IN D DA.SHtbHAK IVAin. * ' ** 

R. Pesh. 36=A.I.R. 1937 Pesh. 97. 

- O. 21, R. 63 —Scope—Smt under- Decree 

under execution ivhether justifiable If relevant 
question for decision. 

In a suit by a defeated decree : holder under O. 

R SI C P Code, the plaintiff should not be 
forced to trv out the suit in which he has already 
obtained a decree. It may be that the decree 
which is the basis of the execution is not a justi¬ 
fiable decree: but that is not the question for 
dec sionTn the- suit under O. 21 R. 63, C. P. Code. 
ni/nrt J ) Deokt Singh V. Raghvindra Bhag- 

WAN183 I.C. 371=5 B.R. 922=12 R.P, 135= 
1939 P.W.N. 229=A.I.R. 1939 Pat. 430. 

_o. 21, R. 63 — Scope and effect of—At¬ 
tn rhment of mortgaged property—Claim by mort¬ 
gagee— Mortgage upheld by Court—Order not im¬ 
peached— Effect-Sale in execution—Purchaser 
in execution and purchaser from him—Right to 
impeach mortgage. 

Where a mortgagee prefers a claim to the mort¬ 
gaged property attached in execution of a money 
decree, and the Court upholds the claim based on 
the mortgage, and no steps are taken to impeach 
the order within the time limited, the order be¬ 
comes conclusive between the parties; and when 
the equity of redemption only in the property is 
sold in court auction (sale being subject to the 
mortgage), neither the decree-holder nor the 
auction-purchaser nor a purchaser from him can 
go behind the order in the claim proceedings. 

(Varadachariar and Abdur Rahman, JJ.) 
Mahalakshmi V. Somaraju. I.L.R. (1939) 
Mad. 600=189 I.C. 17=1939 M.W.N. 159=49 
L.W. 280=A.I.R. 1939 Mad. 393=(1939) 2 M. 
L.J. 72. 

-O. 21, R. 63 — “Suit”—If includes applica¬ 
tion under Provincial Insolvency Act, S. 4 
The suit contemplated by O. 21, R. 63, is a suit 
under the Civil Procedure Code, which commences 
by the filing of a plaint. An application under 
S. 4 of the Provincial Insolvency Act is not a 
suit for purposes of O. 21, R. 63, ( Venkata- 

ramana Rao, J.) Sanga Pillai Muthirian v. 
Official Receiver, Triounopoly. 1937 M W 
N. 1046. 

O. 21, R. 63 —Suit by unsuccessful decree - 

I. m..... . / T C . I • ' 


If an objection made in the executing Court 
under O. 21, R. 58, C. P. Code, is dismissed, the 
sole remedy of the objector is a suit under O. 21, 
R. 63, and such a suit falls within Art. 17 of Sch. 
II of the Court-Fees Act. (Niyogi and Pollock , 
JJ.) Kisan v. Totaram. I.L.R. (1937) Nag. 
342=169 I.C. 590 (1) = 10 R.N. 13=A.I.R. 1937 
Nag. 253. 

”-O. 21, R. 63 —Suit under, by alienee of 

judgment-debtor—Burden of proof. 

In a suit under O. 21, R. 63, C. P. Code, by the 
alienees from a judgment-debtor, whose proper¬ 
ties have been attached by the decree-holder as 
properties belonging to the judgment-debtor it is 
not sufficient for the alienees to prove the deed 
of transfer. The burden of proving that the 
transfer was for consideration and was in good 
faith also lies on them. A.I.R. 1932 Lah. 174 
and A.I.R. 1930 P.C. 255, Rel. on. (Jai Lai 
and Coldstream, JJ.) Hanuman Prasad v. 
Mahomed Ismail. 162 I.C. 495=8 R.L. 909= 
38 P.L.R. 263=A.I.R. 1936 Lah. 72. 

O. 21, R. 63 —Suit under by defeated de- 


lit r-> - r ..: attMT- 

holder—Frame of—If to be in representative capa¬ 
city on behalf of all creditors—T. P. Act, S 53 
A suit by a decree-holder to set aside an order 
allowing a claim to attached property is one which 
can be brought by the decree-holder alone on his 
own behalf. It is not necessary that he should 
sue in a representative capacity on behalf of all 
the creditors of the judgment-debtor. S. 53, T. 
P. Act does not apply to such a suit under O.’ 21, 
R. 63. (Pasl Alt and Agarwala, JJ.) Mt. Bas 
Kuer v. Gaya Municipality. 17 Pat. 588— 

a 8 ?T» U R P * 563=5 B R - 514=20 P. 
L.T. 7 5f = A.I.R. 1939 Pat. 138. 

;0. 21, R. 63— Suit under—Attached pro- 
perty m Possession of judgment-debtor — Decree- 
holder if can rely on presumption drawn from 
possession. 


crec-holder—Frame of—If to be representative — 
Objection to frame of—When to be taken. 

Where a suit is brought under O. 21, R. 63 by 
an attaching creditor to establish his right to at¬ 
tach and bring to sale certain property by avoid¬ 
ing a transfer of the property, on the ground 
that it has been made with intent to defeat or de¬ 
lay the creditors of the transferor, it is the duty 
of the trial Court to see that the suit is brought 
in a representative capacity and it can if such a 
suit is brought by one creditor in his individual 
capacity, direct the plaintiff to take proper steps 
to put matters right. Where, however, such a 
suit is not brought in a representative capacity 
and no objection is taken as to the form of the 
suit in the trial Court but is only raised for the 
first time in appeal the objection cannot be allow¬ 
ed in the appellate Court. The Court has inherent 
jurisdiction in a case of this nature although its 
jurisdiction is irregularly invoked and the defend¬ 
ant by his conduct is precluded from maintaining 
in appeal that the suit was not maintainable as 
framed. Second Appeal No. 244 of 1932; A.I.K. 



**49 


CIVIL, CRIMINAL AND REVENUE. 


1650 


C. P. CODE (1908), O. 21, R. 63. ! 

1935 Rang. 489 and A.I.R. 1933 Rang. 52, Foil.; ' 
A.I.R. 1934 Rang. 303. Ref. ; A.I.R. 1934 Rang. ! 
334, Not Foil. ( Mya Bu and Baguley, JJ.) j 

Asgar Ali v. C. V. R. M. Firm. 14 Rang. 81= 
161 I.C. 887=8 R.R. 522=A.I.R. 1936 Rang. 
117. 

-O. 21, R. 63—Suit under by defeated de- , 

cree-holder—If one under S. 53, T. P. Act. See 
T. P. Acr, S. 53. 62 C.L.J. 548. 

-O. 21, R. 63 —Suit under—Failure to insti¬ 
tute—Order dismissing objection—Subsequent re- | 
lease of attachment—Finality of order. 

A summary order of dismissal of objections 
under O. 21, R. 58, C. P. Code, is vacated if the 
attachment itself is subsequently released owing 
to the reversal of the decree, and the property in 
question is not sold. Such an order does not, 
therefore, become final by reason of failure to 
institute a suit under O. 21, R. 63. ( Bhide, J.) 

Parma Nano v. Tharu Lal. 163 I.C. 892=9 
R.L. 60=39 P.L.R. 306=A.I.R. 1937 Lah. 169. j 

-O. 21, R. 63— Suit under — Frame of — If 

should be a representative suit under S. 53, T. P. 1 
Act. 

A suit by the judgment-creditor under O. 21, 
R. 63, C. P. Code, praying for a declaration that 
a sale-deed, on which the successful claimant 
based his claim, is void, and that the property 
covered by it is liable to attachment and sale in 
execution of his decree, need not necessarily be 
one on behalf of himself and all other creditors 
of the judgment-debtor, as falling under S. 53, T. j 
P. Act. The creditor should not be compelled , 
to prove that the sale-deed was made with intent 
to defeat and delay creditors generally, when he 
only wants a declaration in a limited form that 
the transfer is void as against him. ( Beaumont , 
C. J.) Guljarkhan v. Husenkhan. 172 I.C. 
165=10 R.B. 253 (1) = 39 Bom.L.R. 917=A.I. 
R. 1937 Bom. 476. 

-O. 21, R. 63—Suit under—Frame of— 

If to be on behalf of all creditors. See Transfer ! 
of Property Act (as amended in 1929), S. 53. 
51 L.W. 608=(1940) 1 M.L.J. 872. 

-O. 21, R. 63 —Suit under—Frame of — 

Prayer for declaration of right as against decree- 
holder—Necessity for—Suit merely for posses¬ 
sion as against persons in possession—If proper — 
Decree holder—If necessary party. 

In a suit by a defeated claimant, it is incumbent 
on the plaintiff to seek a declaration against the 
decree-holder who attached the property in exe¬ 
cution of his decree, to establish his right to the 
property attached. If he merely claims possession 
of the property from the persons in possession, 
and merely makes the decree-holder a party with¬ 
out claiming any relief against him, that would 
not amount to compliance with O. 21, R. 63, C. P. 
Code. To such a suit for possession alone, the 
decree-holder is not a necessary party. ( Pollock, 
J.) Jangludeo v. Raghudeo. 20 N.L.J. 199. 

-O. 21, R. 63 —Suit under—If one in conti- 1 

nuation of claim proceedings—Order allowing 
claim—Subsequent transferee from claimant—if 
alienee pendente lite— Transfer if void under S. 
(A—Joinder of transferee as party to suit after 
one year — Effect — Suit—If barred. 

A suit brought under O. 21, R. 63, C. P. Code, 
to set aside an order allowing a claim to attached 
property is a mere continuation of the proceed- 

Q,. D.—104 
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ings in the claim petition. A purchaser of the 
attached property from the successful claimant 
after the order and before a suit under C). 21, k. 
63, is an alienee pendente lite. Such an alienee is 
not a necessary party to the suit under O. 21, R. 
63; the transfer in favour of such alienee is also 
void under S. (A, C. P. Code. In that view also, 
the transferee is not a necessary party. If the 
transfer is not also a real one, the transferee 
would then too be not a necessary part}- to the 
suit. S. 22 (1) of the Limitation Act has no ap¬ 
plication to the addition of such a party after 
the period of limitation for the suit. (I azl Ali 
and Agaricala, JJ.) Mr. Bas Kuek v. Gaya 
Municipality. 17 Pat. 588 = 180 I.C. 983=11 
R.P. 563=5 B.R. 514=20 Pat.L.T. 76=A.I.R. 
1939 Pat. 138. 

-O. 21, R. 63 —Suit under—Nature of — 

Decree in—Effect on prior summary order — Dis¬ 
missal of claim under O. 21, R. 58 with costs — 
Suit under O. 21, R. 63 decreed — Both sides to 
bear their own costs—Costs awarded by summary 
order—If executable. 

Where a claim is preferred under O. 21, R. 58, 
C. P. Code, and is rejected with costs and the de¬ 
feated claimant files a suit under O. 21, R. 63, 
it is substantially one to set aside the summary 
order and where the suit is decreed, each party 
being directed to bear its own costs it amounts to 
a setting aside of the summary order, and super¬ 
seding of the prior order as to costs and hence the 
prior order as to costs is unexccutable. The 
prior summary order must be deemed to have 
been set aside wholly and not in part. ( Niyogi, 
J.) Chintaman Ramjipant v. Govino Vithal. 
175 I.C. 753=11 R.N. 12=A.I.R. 1938 Nag. 
376. 

-O. 21, Rr. 63 and 58 and O. 2, R. 2 —Suit 

under—Nature of—Property sold at Court- 
auction—Suit for bare declaration without conse¬ 
quential relief—If lies. 

Where there has been a claim under O. 21, 
R. 58, a suit for a bare declaration will always lie 
under O. 21, R. 63 and even where the goods have 
been sold before the suit is filed, the plaintiff is 
not bound in either law or practice to claim any 
consequential relief, for once he has obtained his 
declaration, he is not barred by the provisions of 
O. 2, R. 2 from filing a subsequent suit for re¬ 
covery of the value of the property or the auction 
price or whatever it may be he sues for. (Mosely, 
J.) Kakayan v. Lee Like. 169 I.C. 258=9 R. 
R. 393 (1)—A.I.R. 1937 Rang. 133. 

[Followed in (Mosely, J.) Maung Khin Gyi 
v. Rahim Ulla Khan. 10 R.R. 140=171 I.C. 
14=A.I.R. 1937 Rang. 249.] 

—--O. 21, R. 63 —Suit under—Objections not 

raised earlier but raised later in execution — Main¬ 
tainability. 

Suit under O. 21, R. 63 is in essence a conti¬ 
nuation of the execution proceedings. Such a 
suit is for decision of a question of title and 
there is no reason for holding that a plaintiff may 
not rely upon points which he had not raised in 
the summary objection proceedings to begin with 
but which he urged during these proceedings later 
on. ( Middleton, J.C. and Mir Ahmad, A.J.C.) 
Sayed Ahmad Ali v. Radha Kishan. 166 I.C- 
869=9 R. Pesh. 77=A,I.R, 1937 Pesh. 13. 
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-—O. 21, R. 63—Suit under-Orms. 

An adverse order against the : 

claim proceeding under O. 21, R- 58 is , 

unless it is displaced by a declaratory su» b ^ 
under the provjs.ons ofOJh to show that 
onus is certainly upon the claim order . 

he has a right which was am merely by 

The burden canno e appearance of the instru- 
pointing to the innocent PP^ daims He must 

ments under which th ^ ^ look and jt i$ 

prove that th ! I'fendant to make out that they are 

not lor t,ie (Afukherjea and Latifur Rahman, JJ.) 
collusive. ( d ; as v Indra Chandra Kisri- 

^ E Ts5 1.0 871=12 R.C. 418=A.I.R. 1939 

Cal ‘ 57 o 21 R. 63 and Transfer of Property 
A^f S 53 — Suit wider O. 21, R. 63 by creditor 
_rf s h 0U ld be on behalf of the body of creditors 
__Absence of other creditors, when can be pre- 

SU, \Creditor proceeding under 0. 21, R. 63, C. P. 
Code who does not know of the existence of 
other creditors is not bound to bring a represen- 
U ve suit to represent persons of which exist¬ 
ence he is not aware. It is for the defendant 
who as debtor knows whether lie has other credi¬ 
ble to obiect that there are other creditors and 
\ a representative suit should be filed. If no 
s fh objection is raised by him, the Court is en¬ 
vied to hold that there are no other creditors 
W that the plaintiff can sue for himself alone. 
(Hamilton, /.) Suraj Bakhsh Singh v. Tha- 
kur Das 15 Luck. 503=12 R.O. 355=187 I. 
C 90-1940 O.A. 260=1940 O.L.R. 167=1940 
O.W.N. 285=1940 A.W.R. (C.C.) 148=A.I.R. 
1Q40 Oudh 200. 

o 21, R. 63— Suit under—Parties—De¬ 
cree-holder, if necessary party. 

Where the plaintiff, whose property is attached 
and sold in execution of a decree, brings a suit 
under O. 21, R. 63, for a declaration that suit 
property belongs to him and is not liable to at¬ 
tachment, the cause of action in such a suit is the 
attachment. If a declaration be granted in favour 
of the plaintiff, without making decree-holder a 
party' to the proceedings, against the auction-pur¬ 
chaser, the latter will be immediately entitled to 
sue the decree-holder for the return of the auc¬ 
tion-money. The decree-holder not being a party 
there will be no question of res judicata in the 
subsequent suit, but the decree-holder will be ob¬ 
liged to resist the conclusions arrived at in the 
present suit, to which he is not a party, and the 
Court in which the suit is brought cannot grant 
relief without traversing the orders given in the 
present suit. Therefore, the decree-holder is a 
necessary party in the present suit to enable the 
adjudication of the main question involved in the 
suit. ( Middleton, J.C. and Mir Ahmad, A.J.C.) 
Sant Lall v. Mian Feroz Shah. 165 I.C. 252 
=9 R. Pesh. 42=A.I.R. 1936 Pesh. 189. 

- O. 21, R. 63 —Suit under—Parties—Judg¬ 
ment-debtor—If proper party. 

Plaintiff obtained a decree against respondents 
•3 and 4 and in execution of the decree attached 
certain property. Respondents 1 and 2 objected 
to the attachment and their objection was upheld 
and the attachment removed. Plaintiff filed a de- 
claratory suit under O. '21, R. 63, against the 
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objectors and in the same suit joint respondents 
3 and 4 as defendants. Respondents ! and 2 ob¬ 
jected to the joining of respondents 3 and 4 as 
parties, as the declaratory suit was 'based on the 
| removal of attachment and respondents 3 and 4 
had no connection with the proceedings for re¬ 
moval of attachment. 

Held, that the respondents 3 and 4 were possible 
and proper parties to this suit though not neces¬ 
sary parties. 28 All. 41 and 35 Cal. 202 (P.C.), 
Dist. (Mya Bu and Baguley, JJ.) S. N. V. R. 
Chettyar Firm v. Ma Lay. 161 I.C. 950= 
8 R.R. 518=A.I.R. 1936 Rang. 56. 

-O. 21, R. 63— Suit under — Parties — I-egal 

representatives of judgment-debtor. 

For a suit under O. 21, R. 63, C. P. Code, the 
judgment-debtor’s legal representatives are neces¬ 
sary parties. 28 All. 41, Rel. on. ( Mosely, /.) 
Maung Khin Gyi v. Rahim Ulla Khan. 171 
I.C. 14=10 R.R. 140=A.I.R. 1937 Rang. 249. 
-O. 21, R. 63— Suit under—Parties — Non¬ 
joinder of judgment-debtor — Effect. 

The absence of judgment-debtor from the suit 
for declaration gives rise to prolonged litigation 
unless the judgment-debtor is brought on the re¬ 
cord in the suit for declaration. The mere fact 
that he was impliedly a party to the removal ol 
attachment proceedings will not make the decree 
in the declarator}' suit binding upon him. 11 
Bom. 114; 15 Cal. 674 ; 30 Mad. 335 and A.T.R. 
1924 All. 274, Foil. ( Mya Bu and Baguley, JJ.) 
S. N. V. R. Chettyar Firm v. Ma Lay. 161 

I. C. 950=8 R.R. 518=A.I.R. 1936 Rang. 56. 

-O. 21, R. 63 —Suit under — Plaintiff, if 

bound to prove his title to the property. 

R. 63 lays down that where a claim or an ob¬ 
jection is preferred under the preceding rules of 
O. 21 the party against whom an order is made 
may institute a suit to establish “the right which 
he claims to the property in dispute.” Obviously 
these words do not mean that the plaintiff has to 
establish his ownership of the property in dispute. 
All that he is required to do is to establish “the 
right which he claims to the property in dispute.” 
If the suit has been instituted by the decree- 
holder, against whom an order has been passed 
under R. 60 releasing the property from attach¬ 
ment, the right which he claims in the suit is the 
right to have the property attached in execution 
of the decree against his judgment-debtor. If, 
on the other hand, the plaintiff is the objector, 
who has been unsuccessful in the objection pro¬ 
ceedings before the executing Court, the right 
which he claims in the suit is the right to have 
the property in dispute released from attach¬ 
ment, it not being the property of the judgment- 
debtor. It will be seen, that in either case it is 
not necessary for the plaintiff to establish his own 
“title” in the property in question, but what he 
has to establish is, in the first case, the claim to 
have the property attached, and in the other to 
have it released from attachment. (Tek Chand, 

J . ) Tawahar Mal v. Punjab National Bank, 
Ltd. 17 Lah. 668=166 I.C. 521=9 R.L. 397_ 
39 P.L.R. 68=A.I.R. 1936 Lah. 524. . 

- O. 21, R. 63— Suit under—Plaintiff, it 

must press whole of claim raised in objection 

under R. 58. _ . .. 

I It is not obligatory on a plaintiff in a suit und 
I O. 21, R. 63 to press the whole of the claim raised 
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by Him in.the objection under O. 21, R. 58. If he 
realises that part of his claim in objection cannot 
be sustained, he is entitled to omit it when bring¬ 
ing a suit under O. 21, R. 63. ( Middleton , J.C. 

and Mir Ahmad, A.J.C.) Mahomed Aslam v. 
Moti Ram. 166 I.C. 372=9 R. Pesh. 66=A.I. 
R. 1936 Pesh. 206. 

--O. 21, R. 63 —Suit under—Plea that sale 

colourable and without consideration—Onus of 
proof. 

Where the judgment-debtor has sold his pro¬ 
perty to another person, the fact that he was 
seriously embarrassed at that time by pressing 
creditors and bad motive for disposing of the pro¬ 
perty to persons out of their reach does not pre¬ 
vent the burden from still lying on decree-holder 
to show that the transaction of sale was not a 
real transfer. ( Rowland and Chatterji, JJ.) 
Sadhu Prasad Sah v. Satnaratn Sah. 182 I. 
C. 748=5 B.R. 820=12 R.P. 62=A.I.R. 1939 
Pat. 81. 

- O. 21, R. 63— Suit under—Prayer for de¬ 
claration that a sale-deed was void and property 
attachable and saleable—Proper frame of suit — 
Suit, if should be under S. 53, Transfer of Pro¬ 
perty Act. 

Where a person sues to get it declared that 
certain property was attachable and saleable in 
execution of a decree obtained by him against 
another and also prays for a declaration that 
certain sale-deeds executed by his judgment-debtor 
were void, it is not necessary that such a suit 
should be under S. 53 of Transfer of Property 
Act on behalf of all the creditors. He can 
institute the suit on behalf of himself only under 
O. 21, R. 63, C. P. Code. ( Ismail, J.) Asghar 
Ali v. Ishaq Alt. I.L.R. (1940) All. 31 = 187 
I.C. 383=12 R.A. 531=1939 A.W.R. (H. C.) 
798=1939 A.L.J. 1020=A.I.R. 1940 All. 72. 

- O. 21, R. 63—Suit under—Proper relief 

—Execution sale held pending suit by defeated ! 
claimant—Sale set aside at his instance under 
O. 21, R. 89—Amendment of plaint to add relief 
of injunction to restrain decree-holder from with- ' 
drawing amount deposited in Court—If allow¬ 
able. See C. P. Code, O. 21, R. 89 (2). 20 Pat.L. 
T. 640. 

—- O. 21, R. 63— Suit under — Rights of par¬ 

ties — Determination—Crucial date—Date of suit , 
or date of claim order or attachment—Adverse I 
possession not co?nplete on date of claim order I 
but complete on date of suit on claim order—If ! 
can be taken into account. 

In a suit to set aside a claim order, the rights 
of the parties on the date of the attachment or on 
the date of the order on the claim petition are the 
rights which have to be taken into consideration. 
Where an unsuccessful claimant has not been in 
possession of the property in dispute which he 
claims to have purchased, for 12 years on the date 
of the attachment or on the date of the order 
dismissing his claim, and has not perfected his 
title by prescription on either of those dates, he 
cannot by waiting for some months and then 
bringing his suit, be permitted to say that on the 
date of the suit he has completed twelve years 
and thereby got a title by prescription. 
It is not possible for the plaintiff to 
clothe himself with additional rights by waiting 
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for some months and theji compel the rightful 
owner (the judgment-debtor) to lose his right 
to the property. ( Burn and Stodart, JJ.) Ven¬ 
kata Ranc.acharyulu v. Tukanca Kao 182 

I. C. 858=12 R.M. 151=48 L.W. 375 = 1938 M. 

W.N. 918 = A.I.R. 1938 Mad. 857 = (1938) 2 

M.L.J. 430. 

-O. 21, R. 63— Suit under—Right to trans¬ 
ferred decree—Pica in defence open. 

Where a transferee of a decree sues under O. 
21, R. 63 to establish his right thereto, it is open 
to those impugning the transfer to allege either 
that the transfer was a sham transaction executed 
without consideration and not intended to take 
effect or that it was a transaction executed for a 
consideration and intended to take effect, but 
made with a view to defraud the creditors of the 
transferor by removing the property out of their 
reach. ( Pollock , J.) Motilal v. Kashiijai. I. 

L. R. (1940) Nag. 316=174 I.C. 398=10 R.N. 
384=A.I.R. 1938 Nag. 249. 

-O. 21, R. 63— Suit under — Scope — Ques¬ 
tion under S. 52— If can be gone into—Proper 
revenue—Executing Court. 

A suit under O. 21, R. 63, C. P. Code, has no¬ 
thing to do with S. 52 and question under S. 52 
must be decided by the Court executing the decree 
and not by a separate suit. ( Spargo, J.) A. R. 

M. N. A. Chkttyar Firm v. R. M. V. S. Chf.ttyar 
Firm. 173 I.C. 873=10 R.R. 376=A.I.R. 1937 
Rang. 531. 

-O. 21, R. 63—Suit under—Title to be gone 

into—Proof that attachment was invalid—If suffi¬ 
cient—‘Establish the right to’—Meaning of. See 
C. P. Code, O. 21, Rr. 58 and 63. A.I.R. 1936 
Mad. 971 = (1937) 1 M.L.J. 133. 

-O. 21, R. 63— Suit under—Valuation for 

jurisdiction—Property already sold in execution. 

The value of a suit under O. 21, R. 63, C. P. 
Code, for purposes of jurisdiction, is its value to 
the plaintiff. If the value of the property is less 
than the value of the decree, the value of the 
action to the plaintiff would be not the decretal 
amount but the market-value of the property. If, 
however, the value of the decree is less than the 
value of the property, then the value of the decree 
affects the value of the suit. If the property has 
already been sold in execution of the decree be¬ 
fore the suit, the value of the suit to the plaintiff 
is the value of the property which he has lost by 
reason of the execution proceedings. ( Mitter 
and Khundkar, JJ.) Banjor Dorabji v. The 
Calcutta Chemical Co., Ltd. 43 C.W.N. 609. 

-O. 21, Rr. 63 and 66— Summary order on 

an objection to sale proclatnation — Effect—If 

conclusive under R. 63. 

The mere question of whether there was a 
prior charge would not be an objection to the at¬ 
tachment. It is only when an inquiry is held and 
an order is passed under one of the Rr. 60 or 61 
of O. 21, that there is an order which is conclusive 
under R. 63; and without an inquiry there can be 
no such conclusive order. Hence a summary 
order passed on an objection to the sale procla¬ 
mation does not have any of the effects of an 
order under R. 63. ( Bennet, Ag.C.J. and Vcrma, 

J. ) Kanhaiya Lal v. Banke Behari. 1938 A. 
W.R. (H.C.) 596=1938 A.L.J. 940=1938 A.L. 
R. 808=178 I.C. 66=11, R.A. 249=A.I.R. 1938 
All. 542. 
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c. P. CODE (1908), O. 21, R. 63, 


C. P. CODE (1908), O. 21, R. 66. 


wider, by decree-holder—Court-fee payable. 

On an application by the decree-holder under 
O 21, R. 63 (A) to secure adjudication as to the 
indebtedness of other persons to his judgment- 
debtor, a court-fee stamp of only one rupee is 
payable, and the decree-holder cannot be required 
to'par an ad valorem court-fee on such an appli¬ 
cation. (Jai Lai, J.) Chandgi Ram Janki 
Das. 17 Lah. 467=38 P.L.R. 199. 

_q 21, R. 63-A (Lahore )—Attachment of 

debt due to * judgment-debtor—Judgment-debtor's 


O. 21, JR. 63 (A) (Lahore)—Application the attachment of his shares cannot bind the 


■■laim against garnishee becoming barred during 
investigation by Court—Final order against gar- ; 
nishee after expiry of 

" j n execution a decree-holder attached on 19th 
February, 1933, a debt due to A, judgment-debtor 
from B. the garnishee before the right of A to 
for his debt from B had become 


Society. (Bhide, J.) Hira Lal v. Rajo Kheri 
Co-operative Credit Society. 42 PLR 225= 
A.I.R. 1939 Lah. 305. 

- O. 21, R. 63 (c) (1) (Rangoon)— Exe¬ 
cution against garnishee—When permissible. 

Until there is a definite order against the gar¬ 
nishee to pay under O. 21, R. 63 ( c ) (1), C. P. 
Code, there is nothing executable directly against 
the garnishee as a decree. ( Baguley, J.) Shee- 
razee v. Reddy. 1939 Rang.L.R. 694=187 I.C. 
105=12 R.R. 305=A.I.R. 1940 Rang. 34. 

— — O. 21, R. 64—Applicability—Property— 
, . * rehminary decree in suit for unpaid mortgage 

limitation If can be , money Saleability in execution—Procedure 

after attachment—O. 21, R. 53—Applicability. 
See C. P. Code, S. 60. 1937 A.W.R. 649=A.I. 
R. 1937 All. 652. 

O. 21, Rr. 64 and 58—Objection to sale by 


Clip IU1 Ill a uvwv • • w.-- — . | • a - r • i ” * 

barred The Court proceeded to investigate the : " r< ‘ person on ground of title acquired subse- 

barreu. me ^ L . „ . , ^ . quent to attachment—Duty of executing Court. 

Sec C. P. Code, O. 21, Rr. 58 and 64. 41 P.L.R. 
305. 

O. 21, R. 65— Sale, when complete. 


claim of A against B in September or October, 

1933, under O. 21, R. 63 (A) when also the debt 
due to A was not barred. The investigation pro¬ 
ceedings continued till 1936 and a final order was 

passed in March, 1936, when the right of A for : When the officer of the Court or *such other 
debt against B had become barred on 4th July, j person as the Court may appoint to conduct a 

1934, apart from proceedings under O. 21, R. sale as provided in O. 21, R. 65 knocks down the 
63-(A). The executing Court refused to order | property to the highest bidder, such person must 
the garnishee B to pay the amount in March, 1936. 1 be deemed to have been declared to be the pur- 

Held. that the crucial date in such cases was ; chaser of such property. The sale is complete 
cither the date of attachment, which gave a right when the property is knocked down to the highest 
to the attaching decree-holder to claim an order bidder and it is not open to the Court thereafter 
against the garnishee B for payment, or in any to offer the property to anv person who may be 
case the date when the Court decided to investi- prepared to purchase it for’higher amount. 1931 
gate the claim of the judgment-debtor A against ; Lah. 78 and 1933 Nag. 123, Foil. ( Addison and 
B. Any order, which might subsequently be Abdul Rashid, 77.) Hoshnak Ram v. Punjab 
passed must relate back to the date of attach- National Bank, Ltd. 166 I.C. 603=9 R. L. 
ment or to the date when the Court decided to 1 393 (2) = A.I.R. 1936 Lah. 555. 

investigate the claim. Psolongation of proceed- _ 0 21 R _ n , r 1ltl/ / pr —Set- 

ings was not material for purposes of limitation. ' U ’ Z1> K * 66 ^ Uuty of Court under bCt 

Attachment having taken place on 19th February, 

1933, before the debt had become barred and the 


tlcment of sale proclamation — Procedure. 

The obligation of settling a sale proclamation 
r* ... really rests on the Court. It is incumbent on the 

R°63 (A) in September or October, 1933, proceed- ! S 00 ,, 1 t ^ SC 5 fi that all . the P artlcular s required under 
ings about order of payment of debt were insti- 9; 2 K -, 6b are f v . en Properly so as to. enable 

tuted at the latest in September or October and I ‘"‘“<>>"8 bl< ^ rs to k "»'J « hat a ^ 

1 1 going for. It is very undesirable that properties 


hence it was competent to the Court to order the 
garnishee to pay the amount in spite of the expiry 
of limitation after attachment or at any rate 
during investigation under O. 21, R. 63 (A). 
(7a» Lal, J.) Hem Raj v. Asa Ram. 174 I.C. 
314=10 R.L. 548=A.I.R. 1937 Lah. 255. 

O. 21, R. 63-A (Lahore )—Enquiry by 


Court—When contemplated. 

O. 21, R. 63-A contemplates an inquiry only 
where the judgment-debtor claims a debt from a 


should be sold in large lots. The Court would do 
well to group the lands into small and convenient 
lots after notice to the parties and settle the sale 
proclamation with proper upset prices and have 
the properties sold. (Venkataramana Rao and 
Stodart, 77.) Rangaswami Ayyangar v. 
Marudanayagam Pillai. 11 R.M. 371 = 177 I* 
C. 717=47 L.W. 773=1938 M.W.N. 524=A.I. 
R. 1938 Mad. 720. 

O. 21, R. 66 —Duty of decree-holder—Sale 


garnishee. Where money due to a member from i statement—Property brought to sale, in possession 


Co-operative Society is attached and prohibition 
order is issued to the Society but the member 
does not claim any debt from the Co-operative 
Society but claims to be a shareholder of the 
Society at the time when the prohibitory order 
was issued there is no dispute as regards any debt 
between the judgment-debtor and the alleged gar¬ 
nishee, which can be inquired into under O. 21, 
R. 63 (A). It follows therefore that the finding 
given in the proceedings relating to the objection 
raised by the judgment-debtor in connexion with 


* ^ , • 

of third person—No mention of claim of third 

person in sale statement — Effect. 

A property was sold in execution of a decree. 
The property was in possession of a third person 
having a good title thereto. The decree-holder 
already knew about the claim of such person over 
such property as he had appeared as a witness in 
a successful suit by such person for declaration 
of his title thereto. The decree-holder did not 
make any mention of the claim of such person in 
the sale statement. 
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C. P. CODE (1908), O. 21, R. 66. 

Held (obiter), that failure on the part of the 
decree-holder to make mention of such person’s 
claim to property brought to sale amounted to 
neglect of the statutory duty imposed on him. 
(Gruer, J.) Sangidas Rampratap v. Chahadu. 
20 N.L.J. 111=168 I.C. 970=9 R.N. 288=A.I. 

R. 1937 Nag. 140. . „ , 

- O. 21, R. 66 — Construction—Sale procla¬ 
mation — Court, if bound to value property and to 
state value in proclamation of sale. 

It is not necessary for the Court in cases ®f 
sales in execution to value the property and state 
the value in the proclamation of sale. To so hold 
would involve adding a clause to O. 21. R. 66, 
C. P. Code. If in any case the Court thinks it 
desirable to value the property and state the value 
in the proclamation, it ought to state it under O. 
21, R. 66 (v). (Beaumont, C.J. and Lokur, J.) 

Charandas Vasanji v. Dossabhoy Maganlal. 
I.L.R. (1939) Bom. 389=182 I.C. 409=12 R. 
B. 12=41 Bom.L.R. 328=A.I.R. 1939 Bom. 
182. 


C. P. CODE (1908), O. 21, R. 66. 

-O. 21, R. 66 —Order of sale proclamation 

— Appealability—Valuation set out u’ithout en¬ 
quiry — Remedy. 

Setting out in the proclamation of sale the 
valuation of the properties as given by the decree- 
holder without a previous enquiry as to the valua¬ 
tion would be a 'material irregularity in the pub¬ 
lication of the sale, which can be a ground of 
application for the setting aside of the sale under 
O. 21, R. 90. Such application can be made only 
after the sale has taken place, and whether it will 
succeed or not will depend on whether the under¬ 
valuation set out in the proclamation is gros's and 
whether substantial injury has resulted to the 
applicant on account of such under-valuation. 
The order approving sale proclamation cannot, 
however, give the dissatisfied party a right of 
appealing against the order for issue of the pro¬ 
clamation before the sale takes place. (Mya Bu 
and Mackney, J J .) L. A. R. Lutchumanan 
Chettyar v. Haji Ismail Nook Mohammad. 
171 I.C. 636=10 R.R. 169=A.I.R. 1937 Rang. 


-O. 21, Rr. 66 and 90, O. 30, R. Z-Judg- 

ment-debtors sued not as partners but as indi¬ 
viduals—Failure to serve notice on any of them — 
Ma terial irreqularity. 

Where several judgment-debtors are sued not 
as partners in the name of their firm but as indi¬ 
viduals and the decree directs all of them to pay 
the decretal amount, notices in execution under 
O. 21, R. 66 must be served on all judgment- 
debtors. Failure to serve such notice on any of 
them amounts to an obvious breach of O. 21, R. 
66 which cannot be cured under O. 30, R. 3 and 
which therefore amounts to a material irregu¬ 
larity within the meaning of O. 21, R. 90. (Mir 
Ahmad, J.) Bundhelkhand Cycle & Motor 
Agency v. People's Bank of Northern India, 
Ltd. 181 I.C. 542=11 R. Pesh. 70=A.I.R. 1939 
Pesh. 9. 

-O. 21, R. 66— Mortqage noted in sale pro¬ 
clamation — Property, if sold subject to mortgaqe. 

The mere fact that a mortgage is noted in a 
sale proclamation does not establish that the pro¬ 
perty is sold subject to that mortgage, and the 
auction-purchaser is not, therefore, estopped from 
raising the question of the validity of the mort¬ 
gage. (Thomas and Zia-ul-Hasan, JJ.) Par- 
shotam Das v. Ali Haidar. 13 Luck. 484=171 
I.C. 233=10 R.O. 98=1937 O.L.R. 530=1937 
O.W.N. 944=A.I.R. 1937 Oxidh 493. 

-O. 21, R. 66 —Objection to sale by judg¬ 
ment-debtor on ground of defect in proclamation 
—Objection dismissed on ground that remedy 
under O. 21, R. 90 is open — Such remedy not 
fotend available — Judgment-debtor's right to claim 
adjudication upon earlier objection. 

Where the judgment-debtor objects to the order 
of sale on the ground of material defect in the 
sale proclamation at a time when he was not pre¬ 
vented under law from raising such objection, 
but the application is dismissed solely on the 
ground that the remedy under O. 21, R. 90 is open 
to him and if it is eventually found that that 
remedy is not available to him under the law, the 
judgment-debtor is entitled to claim an adjudi¬ 
cation upon the objections taken by him at an 
earlier stage. (Addison and Din Mohammad, 
JJ.) Barkat Ram v. Bhagwan Singh. 177 I. 
C. 116=11 R.L. 269=A.I.R. 1938 Lah. 65. 


157. 

-O. 21, R. 66 — Order under — A ’attire of — 

Appeal. 

Per Sulaiman, J. —An order under O. 21, R. 66 
is not a judicial adjudication of any question aris¬ 
ing between the parties to the execution, but 
merely the issuing of directions as to the mode of 
proclamation of sale. The approximate estima¬ 
tion of the value of the property cannot ever be 
regarded as a determination of any question aris¬ 
ing between the decree-holder and the judgment- 
debtor within the meaning of S. 47, C. P. Code, 
and such an order is not appealable as a decree. 
(Gtuyer, C.J., Sulaiman and Varadachariar, JJ.) 
Shyamakant Lal v. Rambhajan Singh. (1939) 
F.C.R. 193=12 R.F.C. 1=2 Fed.L.J. 183=43 
C.W.N. (F.C.R.) 68=182 I.C. 161 = 1939 O.L. 
R. 399=5 B.R. 756=1939 M.W.N. 674=1939 
P.W.N. 533=20 Pat.L.T. 473=71 C.L.J. 369= 
A.I.R. 1939 F.C. 74= (1939) 2 M.L.J. (Supp.) 
45. 

-O. 21, R. 66 — Procedure—Duty of Court 

—Mahal constituted by collcctoratc—Partition 
out of number of village in estate—Execution 
sale under final mortgage decree—Proclamation 
for sale in one lot at one single price—Propriety 
— Judgment-debtor giving separate valuation for 
each village and praying for sale in different lots 
—Duty of Court to accept. 

Under O. 21, R. 66, C. P. Code, the executing 
Court has to insert in the sale proclamation the 
valuation given by the judgment-debtor, and that 
valuation has to be inserted as given by the 
judgment-debtor and must not be altered or cor¬ 
rected by the decree-holder before insertion. 
Where in execution of a final decree on a mort¬ 
gage, a number of villages in an estate constituted 
into a separate mahal by collectorate partition 
are proclaimed for sale as a single block with a 
single upset price, and the judgment-debtor puts 
in a separate valuation of each village and prays 
that the sale should be held village by village, the 
Court must accept the same and order a sale 
village by village, and the mahal should, for pur¬ 
poses of sale, be broken up into lots, although 
the sale is the sale of a single mahal. It is not, 
however, necessary that the proclamation should 
be separately published in every village affected, 
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c. P. CODE (1908), O. 21, R. 66. 1 v 

but the sale should be directed on the valuation as 
rrjven by the judgment-debtor for each village, and 

village by village. (James and Ro ™ lar ~> 

Sri Kant Lal v. Ram Bhajan Singh. 189 I.C. 
355=13 R.P. 79=6 B.R. 791=21 Pat.L.T. 108 

=A.I.R. 1940 Pat. 422. , t4V , 

. -O. 21, R. 66— Proclamation—Insertion of 

the* 

J ,f r AM aswamy Chettiar v. M. M. K. 

\ n LC - 446=13 RR * 39 

__A.I.R . *21°J& ^56-—Sale proclamation—If con- 

title of purchaser-statement of exist¬ 
ence of mortgage on property sold-How far 
effective as against purchaser See Limita TI on 
4ct, S. 19. A.I.R. 1936 Mad. 70. 

n 21 R. 66 (Lahore )—Sale proclama¬ 
tion—Value of property given by party—Duty of 

^ry/? olfn. 66, c. P. Code, as amended by 
., U t thore’ High Court, it is incumbent upon the 
P® ; SS utng the proclamation to include the esti- 
C °VI nf the value of the property, if any, given 
K iat pither or both the parties. (Din Mohammad, 
h j\ Barkat Ram z>. Bhagwan Singh. 42 P.L. 
4 o 4=A.I.R. 1940 Lah. 394. 

O 21, R- 66 (Patna) —Sale proclamation 
~ entry °f valuations placed on property by 
decree-holder and by High Court in earlier pro- 
reeding—Such entry made with consent of both 
parties—Judgment-debtor, if can complain of 

lT Where^the valuations placed on the property 
bv the decree-holder and by the High Court in 
an earlier proceeding are entered in the sale 
nroclamation by agreement of both parties, it is 
not open to the judgment-debtor to contend sub¬ 
sequently that the entries regarding valuation in 
the sale proclamation constitute a substantial ir¬ 
regularity in the proceedings for sale. (Row¬ 
land and Chotterji, JJ.) Bazia Begum v. Kri- 
shundeo Narain Mahtha. 6 B.R. 177=185 
I.C. 404=12 R.P. 367=21 Pat.L.T. 541=A.I.R. 
1*940 Pat. 286. 

__O. 21, R. 66 (Patna), Proviso—Scope— 

If repealed by Bihar Money Lenders’ Act, S. 16 

_Repugnancy—Latter section—If void on ground 

of repugnancy to O. 21, R. 66. See Bihar Money- 
Lenders' Act, S. 16. 19 Pat.L.T. 760. 


—--O. 21, R. 66 (2)— Scope—Mortgage de¬ 

cree — Sale proclamation—Notice to judgment- 
debtor—Omission to raise objection—Subsequent 
objection that properties not comprised in mort¬ 
gage are included — Sustainability. 

Where the sale proclamation in respect of pro¬ 
ceedings in execution of a mortgage decree are 
settled in the presence of and after notice to the 
judgment-debtor who and his attorney are fully 
cognisant of all that is taking place, and who 
allow the sale to proceed as proclaimed without 
raising any objection, the judgment-debtor is 
precluded from afterwards impeaching the sale 
on the ground that the mortgagee has caused to 
be sold in execution properties, which were not 
comprised in the mortgage and which could not 
therefore be lawfully sold. (Derbyshire, C.J. 


I C. P. CODE (1908), O. 21, R. 66. > i 

and Costello, J.) Sarada Churn v. Prativa 
Sundari. 40 C.W.N. 428. 

66 (2)—Scope — Non-compliance 
with — Effect—Material irregularity—‘Failure of 
judgment-debtor to appear on previous occasions 
—If ground for non-issue of notice. 

The fact that the judgment-debtor has not ap¬ 
peared at any previous stage of the proceedings 
does not absolve the Court from complying with 
O. 21, R. 66 (2), which requires a notice to be 
sent to the judgment-debtor. Omission to give 
such notice is a material irregularity. (Green¬ 
field, F.C.) Khaja Abdul Gafur Khan v. 
Chotekhan. 20 N.L.J. 283. 

- O. 21, R. 66 (2) —Specification of parti¬ 
culars—Sale of mining rights. 

At an execution sale, the mining rights which 
the judgment-debtor had under a certain docu¬ 
ment of lease were sold. In the sale proclama¬ 
tion, the boundaries of the area covered by the 
document were indicated but not its extent. Fur¬ 
ther no indication was given of the nature of the 
coal deposits. . There was also no extract of the 
document of lease. As regards valuation of the 
property, there were contradictory statements. 

Held, that the sale proclamation did not com¬ 
ply with the terms of O. 21, R. 66 (2), C. P. 
Code. (Derbyshire, C.J. and Mukherjea, J.) 
Kangal Chandra Mondal v. Bejoy Chand 
Mahtab. 42 C.W.N. 661. 

- O. 21, R. 66 (2) —"Time of sale "— Mean¬ 
ing of — Bidding—When to commence. 

The time of sale which is required to be set out 
under O. 21, R. 66 (2), C. P. Code, means the 
time at which the sale would begin. Bidding 
ought not therefore to start until the advertised 
time arrives. (Norman.) Gajji Das v. Suraj- 
mal. 1936 A.M.L.J. 13. 

-O. 21, R. 66 (2), Proviso (N.W.F.P.) 

and R. 90 — Decree-holder and judgment-debtor 
giving separate estimate of value of property — 
Failure to give both estimates in proclamation — 
Material irregularity. 

Proviso to O. 21, R. 66 (2) does not condone 
the failure of the execution Judge to mention the 
correct estimate of the value of property pro¬ 
posed to be auctioned. When the decree-holder 
and judgment-debtor give their respective esti¬ 
mates of the value at two different figures, fai¬ 
lure to give both the estimates in the proclama¬ 
tion is serious omission likely to influence the 
minds of those who propose to buy the property 
and therefore amounts to material irregularity 
referred in O. 21, R. 90. (Mir Ahmad, J.) 
Bundhelkhand Cycle & Motor Agency' v. Peo¬ 
ple's Bank of Northern India, Ltd. 181 I.C. 
542=11 R. Pesh. 70=A.I.R. 1939 Pesh. 9. 

-O. 21, R. 66 (2) (c )—Sale proclamation 

—Arrears of property tax—If to be mentioned — 
Sale by Sheriff on High Court Original Side — 
Practice—Arrears of municipal rate—If to be de¬ 
ducted out of sale-proceeds. 

Arrears of rates are, under the Calcutta Muni¬ 
cipal Act, a statutory charge on the property. It 
is, therefore, the duty of the party having the 
carriage of execution proceedings to find out any 
arrears and to mention them in the sale procla¬ 
mation under O. 21, R. 66 (2) (c), C f^.Code. 

In sales by the Sheriff on the Original Side of 
the High Court, the arrears of taxes due to the 
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C. P. CODE (1908), O. 21, R.■ 66.it! > ) ' 

Municipality should be set out in the proclamation 
and deducted by the Sheriff out of the sale pro¬ 
ceeds realised in execution. ( McNair, J.) 

Shushamabala Dasee v. Poorna Chandra De. 

63 Cal. 621. 

-O. 21, Rr. 66 (3) and 90— Failure to 

present application—Material irregularity. 

Order 21, R. 66 (3) makes it mandatory that an 
application by the decree-holder under R. 66 
should be given, as it gives advantage to the Court 
of enabling it to obtain all necessary information 
required for drawing up a proclamation of sale. 
Therefore failure of the decree-holder to present 
an application under O. 21, R. 66 (3) is a material 
irregularity contemplated by O. 21, R. 90. ( Mir 

Ahmad, J.) Bundhelkhand Cycle & Motor 
Agency v. People's Bank ok Northern India, 
Ltd. 181 I.C. 542=11 R. Pesh. 70=A.I.R. 1939 
Pesh. 9. 

-O. 21, R. 69 —Adjournment of sale — Non¬ 
intimation of dale or hour of adjourned sale — 
Effect on sale—Liability to be set aside. 

Where a sale is adjourned without stating in the 
order of adjournment the hour of the adjourned 
sale, there is no proper adjournment of the sale 
as contemplated by law, i.c., as provided by O. 21, 
R. 69, C. P. Code. The omission to state the 
hour is a serious irregularity and when it results 
in loss to the judgment-debtor, the sale should be 
set aside and a fresh sale held. ( Ragavendra 
Rao, H. M.) Dharyadhar v. Yeshwant. 19 

N. L.J. 103. 

-O. 21, R. 69 —Adjournment of sale — Spe¬ 
cification of hour and date — Failure—Material 
irregularity. 

The omission to specify the hour as well as the 
date to which the sale is adjourned while being 
undoubtedly an irregularity, may sometimes not 
he and sometimes be a material irregularity. 

Held, on the facts that the failure to mention 
the hour was a material irregularity. ( Burn and 
Lakshmana Rao, JJ.) Tiruc.nanavalli Ammal 
v. Venugopala Pillai. 1937 M.W.N. 1223 (1). 

-O. 21, R. 69— Non-compliance with — Sale, 

if nullity. 

The failure to comply with the provisions of 

O. 21, R. 69, C. P. Code, would not alone render 
a Court sale a nullity, but it would be necessary 
for a person who is aggrieved to treat such non- 
compliance as a material irregularity which he 
must urge in a properly constituted application 
under O. 21, R. 90, C. P. Code. If, therefore, 
the judgment-debtors themselves take no steps to 
have the sale set aside on the ground of non- 
compliance with O. 21, R. 69, it is not open to the 
Court to treat the sale as a mere nullity. ( Edg- 
ley, J.) Jogendra Nath Bhattacharya v. 
Sheik Nabi Newaj. 178 I.C. 842=11 R.C. 417 
=67 C.L.J. 96=A.I.R. 1938 Cal. 699. 

-O. 21, R. 69— Order of Court directing 

property to be sold at monthly sale commencing 
from Sth August—Sale held by Nazir on 12 th 
after postponing it from day to day — Validity. 

The executing Court ordered the sale of a cer¬ 
tain property to be held in the course of the 
monthly sales to commence on the 5th August at 
12 noon and issued the sale proclamation on that 
basis. The Nazir postponed the sale on the 5th 
and 6th August on the ground of absence of the 
presiding officer, and from 7th to 10th for want 
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of time. 11 tli was a Sunday and the prop,, tv 
was sold on the 12th. 

Held, that, assuming that the postponement of 
the sale on the Sth and 6th August by the Nazir 
was in excess of his powers, the sale was not 
taken out of the monthly sales by his act; that the 
sale held on the 12th must he taken to be a sale 
in the course of the monthly sales and was, 
therefore, valid. (Mitter and Khundkar, JJ.) 
Rangpuk Loan Office, Ltd. v. Takit Bhusan 
Roy. I.L.R. (1939) 1 Cal. 530 = 70 C.L.J. 97= 
186 I.C. 174=12 R.C. 447=43 C.W.N. 539= 
A.I.R. 1939 Cal. 369. 

- O. 21, R. 69— Scope—Sale advertised for 
particular day and included in sale list for the day 
—Sale not finished that day and continued next 
day*-If liable to be set aside — “Adjournment "— 
Meaning of. 

A sale in execution of a decree was fixed for 
A —1—1935, and was included in the sale list for 
that day. As the sales could not be finished that 
day, the Nazir in charge continued them on the 
following day in accordance with the procedure 
prescribed by the General Rules and Circular 
orders of the Patna High Court. The sal e was 
actually finished the next day. The judgment- 
debtor applied to have the sale set aside on the 
ground that it was in contravention of O. 21, R. 
69, C. P. Code, having been held on a date not 
advertised in the sale proclamation and without an 
express order of the Court adjourning the sale. 

Held, (1) that as the sale commenced on the 
appointed day; though continued on the follow¬ 
ing day, there was no adjournment within the 
meaning of O. 21, R. 69, C. P. Code, (2) that 
O. 21, R. 69 did not refer to a case where sales 
on the same sale list held in accordance with 
the rules of the Court continued beyond the first 
day, and (3) the sale could not, therefore, be set 
aside. ( Agarwala and Madan, JJ.) Rajf.ndra 
Narain Bhunj Df.o v. Debi Chouphury. 18 
Pat.L.T. 326=1937 P.W.N. 337=16 Pat. 408= 
169 I.C. 877=3 B.R. 637=10 R.P. 54=A.I.R. 
1937 Pat. 386. 

-O. 21, R. 69 (2) (as amended in Nagpur) 

— Collector's sale—Collector accepting bid at sale 
held by Tahsildar beyond seven days — Legality. 

In a Collector’s sale, it is the Collector who has 
to accept the bid though it may be the Tahsildar 
who holds the sale. The period of seven days in 
O. 21, R. 69 (2), C. P. Code, has been extended to 
15 days in Nagpur, and the fact that the Collector 
accepts the bid beyond 7 days of the sale does 
not make such acceptance illegal as beyond time 
and does not render a fresh proclamation of sale 
necessary. An order of acceptance within 15 days 
is in time. ( Greenfield, F.C.) Ramchandra v. 
Arjun. 1938 N.L.J. 10. 

-O. 21, R. 69 (2) —Scope and effect—If 

subject to R. 10 of the Central Provinces Reve¬ 
nue Book Circular — Collector's sale—Sale when 
complete—Acceptance of bid by Collector—If 
essential. 

The provisions of O. 21, R. 69 (2) of the C. P. 
Code are modified in the Central Provinces by 
R. 10 of the rules in the Revenue Book Circular, 
Vol. 2-III, framed by the Local Government; R. 
10 (2) of the said rules makes it clear that the 
final bid is not accepted and the purchaser is there¬ 
fore not declared until the proceedings are ad- 
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journed to, and the bid approved by the Collec¬ 
tor. Till the Collector accepts the bid, it is only 
an offer. (G. P. Burton , R.M.) Vina yak Rao 

v. Pannalal. 20 N.L.J. 80. , 

_O 21 R 69 (2)— Waiver of necessity of 

fresh pr'ocla'maticm—Effect of-Objections to at¬ 
tachment — If waived. . c ^ 

The waiver of the necessity for a fresh procla- 

mation necessarily impl.es a wa.yer of objeefon 
to any defect appearing on the face of the sale 

?™ C fresh sale proclamation would not imply a 
for . a f the r j s ht to object to any irregularities 

attachment (Lord Thankerton.) Shyam 
"aS V. Kaluram Agarwala. 32 S.L. 

1 879-5 C L T. 1 = 176 I.C. 2=42 C.W.N. 1041 
5tg pliL.T. 561=48 L.W. 199=1938 M.W^N. 
i!4-1938 O.L.R. 344=1938 A.W.R. (P.C.) 186 
IfiRCLT 145=1938 O.W.N. 883=11 R.P.C. 
r 8 -193'8 A.L.R. 672=4 B.R. 815=1938 O.A. 
?S0=1938 P.W.N. 612=A.I.R. 1938 P.C. 230= 

(1939) 1 M.L.J. 147 (P.C.). 

2 _1q 21, Rr. 71 and 84— Applicability— 

“Re sale”—Failure of decree-holder purchaser to 
pay 25 per cent.-Fresh sale after fresh Proclama¬ 
tion-Deficiency in price—Liability of decree- 
holder to make good 

The liability of a defaulting purchaser under 
O 21 R 71, C - p - Code, is not dependent upon 
re-sale of the property strictly according to R. 84. 
There is nothing in R. 71 itself which makes it a 
condition precedent that the re-sale should take 
olace forthwith. The fact that the re-sale takes ; 
place not forthwith but after a fresh proclama¬ 
tion does not relieve the purchaser of his liability 
under R. 71. Where, therefore, a decree-holder 
purchases the property and fails to pay the 25 per 
cent of the sale price, and a fresh sale is held 
after the issue of a fresh proclamation, the second 
sale is a “re-sale” within the meaning of R. 84 of 
O 21, C. P. Code, and if it results in any defi¬ 
ciency, the decree-holder is liable under R. 71 to 
make ’good that deficiency. ( Nuimatullah, J .) 

Prag Das v. Beni Prasad. 1937 A.W.R. 426= 
1937 A.L.J. 495=171 I.C. 75=1937 A.L.R. 797 
— 10 R.A. 225=A.I.R. 1937 All. 556. 

--O. 21, R. 71—' Decree-holder’—Meaning 

of. 

The decree-holder who can recover the defici¬ 
ency in price resulting on re-sale by reason of 
the purchaser's default under O. 21, R. 71 is not 
any decree-holder of the judgment-debtor or any 
decree-holder who is entitled to share rateably 
under S. 73, but the decree-holder who brings 
the property to sale. 49 M. 570, Foil. {King, 
C.J. and Nanavutty, J.) Mahomed Salamatul- 
lah v. Mhrlidhar. 163 I.C. 175 (2)=8 R.O. 
416=1936 O.W.N. 559=A.I.R. 1936 Oudh 277. 

-O. 21, Rr. 71 and 84— Deficiency — Re-sale 

held not forthwith but after lohg time — Default¬ 
ing purchaser is not liable for deficiency on re-sale. 

The defaulting purchaser is answerable for the 
loss on the re-sale, only if the re-sale takes place 
forthwith. The first sale had taken place on 
certain date when the auction-purchaser defaulted. 
The decree-holder instead of having the re-sale 
conducted properly and openly the same day, or 
on the following day, or as soon thereafter as 
was reasonably possible, caused a farcical re-sale 
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to be held in collusion with the auctioneer and 
purchased the property himself for a ridiculously 
small sum. The inquiry into the propriety of this 
sale continued for 17 months, and eventually the 
sale in favour of the decree-holder was set aside. 

Held, that the subsequent sale conducted after 
long delay could not be said to be a sale held 
‘forthwith’ within the meaning of R. 84 of O. 21, 
C. P. Code, and therefore the defaulting pur¬ 
chaser was not liable to make good the deficiency. 
(Tek Chand, J.) Ram Saran Das v. Kesho 
Nath. 176 I.C. 302=11 R.L. 195=A.I.R. 1937 
Lah. 924. 

-O. 21, Rr. 71, 86 and 87 —Scope — De¬ 
fault of purchaser in paying balance of sale price 
— Re-sale—Application for—When to be made — 
Delay caused in re-sale—Deficit sale price — Lia¬ 
bility of purchase—If affected—Right of decree- 
holder to order against defaulting purchaser — 
Limitation Act, Art. 181. 

Where there has to be a re-sale as the result 
! of the default of the decree-holder under O. 21, 
R. 86, C. P. Code, the decree-holder has to apply 
for a re-sale, which under O. 21, R. 87, C. P. Code, 
has to be made after the issue of a fresh procla¬ 
mation. The Code contains no provision as to 
when the application for a re-sale shall be made; 
the decree-holder is therefore entitled to make 
the application at any time within three years as 
Art. 181 of the Limitation Act applies to such an 
application. If there is a deficiency in the re¬ 
sale, the auction purchaser is responsible for the 
deficit under R. 71 of O. 21. Under O. 21, R. 71, 
the liability of the defaulting pruchaser is un¬ 
qualified and hence it cannot be said that the de¬ 
cree-holder is bound to apply for re-sale within 
a re-assurable time of the default in payment of 
the balance of price under R. 85. In any case, 
where a decree-holder takes prompt steps for the 
securing of an order of re-sale, but the re-sale 
does not take place early because of erroneous 
orders passed by the Court, not in a judicial capa¬ 
city, but in pursuance of a wrong administrative 
practice, e.g., striking off an application for sta¬ 
tistical reasons, the decree-holder cannot be held 
responsible for the delay in re-sale, so as to dis¬ 
entitle him to an order calling upon the default¬ 
ing purchaser to pay the deficit. {Leach, C.J. and 
Krishnaszuami Aiyangar, J.) Sivasubramanian 
CHErrr.\R v. Murugesa Mudaliar. 1940 M.W. 
N. 345=51 L.W. 739=A.I.R. 1940 Mad. 566= 
(1940) 1 M.L.J. 537. 

-O. 21, Rr. 72 and 84— Decree-holder 

auction-purchaser—Right to set-off decretal 
amount. 

A decree-holdeT auction-purchaser should be 
allowed to set-off the decretal amount against the 
purchase-money. {Bhide, J.) Mohammad Amir 
Mohammad Shafi v. Rabib-Ud-Din. 40 P.L. 

R. 544 (1). 

-O. 21, R. 72—Execution transferred to 

Collector—Leave to bid—Jurisdiction to grant-- 
Court or Collector. See C. P. Code, Ss. 68, 70 
and O. 21, R. 72. 38 Bom.L.R. 276. 

-O. 21, R. 72—Interest—Decree awarding 

interest until date of realisation—Decree-holder 
granted permission to bid and set-off—“Date oi 
realisation”—Meaning of—Right to interest after 
date of sale. See Decree—Construction. (1939) 

1 M.L.J. 466. 
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O. 21, Rr. 72, 84 (2) and 92—Permis¬ 


sion granted to decree-holder to bid and set-off — 
If dispenses with deposit of 25 per cent. — Order 
setting aside sale — Appeal. 

In execution of a decree the equity of redemp¬ 
tion of the property was ordered to be sold. The 
•decree-holder presented an application in the exe¬ 
cuting Court under O. 21, R. 72 asking for per¬ 
mission to bid at the auction. In this applica¬ 
tion, it was stated by the decree-holder that, if he 
was allowed to bid, the purchase price would be 
set-off against the amount due under the decree. 
This application was granted. The equity of re¬ 
demption was purchased by the decree-holder but 
as he failed to deposit 25 per cent, of the purchase 
price, the Court ordered that a fresh auction of 
the equity of redemption should take place. 

Held, that in setting aside the sale, the execut¬ 
ing Court had acted under O. 21, R. 92. An ap¬ 
peal lay against such an order under O. 43, R. 1 
(/). The decree-holder even though he purchas¬ 
ed the equity of redemption of the property in 
dispute, must also be regarded as a party to the 
proceedings under S. 47, C. P. Code, and the order 
was consequently subject to appeal. 

Held, further', that when permission was ac¬ 
corded under O. 21, R. 72, to decree-holder to bid 
for and set-off the purchase price, such permis- 
-sion impliedly dispensed with the deposit of the 
requisite 25 per cent. Hence the Court was not 
justified in setting aside the sale. ( Abdul Rashid, 
J.) Kanshi Gopal v. Mrs. J. Pf.liti. 41 P.L. 
R. 286=A.I.R. 1939 Lah. 46. 

Reversed in A.I.R. 1939 Lah. 210. 

-O. 21, R. 72—Right of set-off—When 

to be allowed—Attachment of same property under 
decree of another Court effected prior to attach¬ 
ment under decree under execution—When a bar. 

See C.P. Code, Ss. 63, 73 and O. 21, R. 72. A.I. 

R. 1937 Cal. 55. 

--O. 21, Rr. 72 and 90— Scope — Attach¬ 
ment in execution of one decree—Subsequent de¬ 
cree against same judgment-debtor and attach¬ 
ment of same property—Sale under later decree — 
Decree-holder allowed to set-off — Effect — Mate¬ 
rial irregularity. 

When a property has been attached in execu¬ 
tion of a decree and subsequently it is attached 
and sold in execution of a later decree against 
the same judgment-debtor, the later decree-holder 
should not be allowed to set-off his purchase 
money against the decree debt due to him, be¬ 
cause there is another decree-holder who, by 
reason of his having attached the property is en¬ 
titled to rateable distribution. The executing 
Court in such a case should order the purchas¬ 
ing decree-holder to pay the purchase price into 
Court and distribute it rateably among the decree- 
holders. If it allows a set-off, it amounts to 
material irregularity and the sale is liable to be set 
aside under O. 21, R. 90, C.P. Code. ( l/arma and 
Rowland, JJ.) Durga Prasad Shraff v. Maha- 
deb Lal Singhania. 166 I.C. 873=9 R.P. 348 
= 1936 P.W.N. 785=3 B.R. 229=17 Pat 
L.T. 847=A.I.R. 1937 Pat. 50. 

--■—O. 21, R. 72 (1) —Conditions as to leave 

to bid—Violation of — Effect. 

Where a decree-holder was given leave to bid 
on condition that he does not bid for any amount 
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less than the upset price, actually as a matter of 
fact bids for a much smaller amount and the bid 
is accepted, the sale cannot be allowed to stand. 
To do so would be to deprive R. 72 (1 ) of its 
value. The conditions cannot be disregarded. 
( Roughton, E.C.) Mst. Sawanabai v. Krish- 
naji. 1938 N.L. J. 180. 

;—O- 21, R- 72 (2)—Decree-holder pur¬ 
chasing—Rights ot other decree-holders for ratea¬ 
ble distribution. See C.P. Code, S. 73. A.I.R. 
1937 Nag. 383. 

- - O. 21, Rr. 82-92— Execution sale — Set¬ 
ting aside of—Power of Court. 

A sale in execution can only be set aside if the 
ground mentioned in R. 89, 9(3 or R. 91 of O. 21, 
C.P. Code, be established as the case may be. 
If no such application is made, the Court has no 
option but to confirm the sale. If any such ap¬ 
plication is made and the ground mentioned in 
those rules be not established, the onu, being on 
him who applies for reversal of the sale,' the 
Court has no option but to confirm the sale under 
O. 21, R. 92. (R.C. Milter and Sen, JJ ) Ne- 

RODE C HANDRA V. OFFICIAL TRUSTEE OF BENGAL 

179 I.C. 226=11 R.C. 505=A.I.R. 1938 Cal. 
798. 

' O. 21, R. 83— Order refusing postpone¬ 

ment of sale — Appeal. 

No appeal lies from a decision under O. 21, 

R. 83, C.P. Code, refusing to postpone the sale 
of the property. (Almond, A.J.C.) Aitar Stngh 
v. Mohammad Akbar Khan. 169 I.C. 315.= 
10 R. Pesh. 1=A.I.R. 1937 Pesh. 64. 

O. 21, R. 84— Bid on behalf of temple 
railure to deposit 25 per cent. — Deficit on re¬ 
sale—Nature of liability. 

Where a bid is made on behalf of a temple, 
which not being a juristic person cannot either 
sue or be sued, and a default is made in the pay- 
ment of the 25 per cent, and a resale is held the 
liability in respect of the deficit is net that of 
the bidder personally, but only as a representative 
of the temple and hence is recoverable out of 
the temple funds. (Stone, C.J. and Bose, J.) 
Lokman Ch ha ru la l Jain < 7 . Motilal Tulsiram. 
186 I.C. 872=12 R.N. 261 = 1939 N L T 504 
=A.I.R. 1939 Nag. 269. J * 

- “O. 21, R. 84— Failure to deposit — Irre¬ 
gularity. 

The omission to pay 25 per cent, of the sale 
money amounts only to an irregularity and a sale 
can be set aside on this ground only if it is prov- 
ed that substantial injury has been caused by it. 
(Almond, J.C. and Mir Ahmad, J .) Loota Mal 

^ AR ^ n ^ s v ‘ Nand Ram Santo Mal. 176 I.C. 
6°9 MR. Pesh. 15=A.I.R. 1938 Pesh. 36. 

~ 21, R. 84 and S. 47 —Order setting 

aside sale — Appeal. 

Where on account of the failure of the auc¬ 
tion-purchaser in execution to deposit 25 per rent, 
of the purchase-money, the Court orders a fresh 
auction to be held under O. 21, R. 84, no appeal 
hes from such order. It makes no difference 
whether the auction-purchaser is an outsider cr 
the decree-holder himself, because the fact that 
the decree-holder himself is the auction-purchaser 
does not bring the case within the purview of 

S. 47 as the auction-purchaser is not a party to 
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the suit nor can it be said that the order setting 
aside the sale and ordering re-sale is one whidh 
relates to execution, discharge or satisfaction ot the 
decree. A.I,R. 1939 Lah 46 Reserved 

so)i and Ram Fall, //.) ^^ RS * L p 

SHI Gopal. 186 I.C. 152=12 R. L- 369-41 P. 

L R - 5 C 68 = A | r R 84 19 a 3 n 9 d ^-Retle-Du,y of 

decree-holder purchaser t0 ^dmpleTf 

°rt’-WF.'"prov^ no permission is, of 
in . v\ -x . decree-holder to bid at 

course necessary for the r ^ Q p Codc> 

an auction in vi ;,; nC ’ e . It cannot be in- 

as applicable to that^P ^ ^ the Court |ia$ 

ferred. hmve' ■ . mpIied i y dispensed with the 

under R ‘ f* / ^ at rule which requires a deposit 
requirement f a the bi(J w hich is accepted. The 

of 25 per ce .• ^ ^ completed until such de- 
sale in his fa ; suc h a deposit is not made, 

nfthe dut^’of the officer_ conducting the sale to 

l ! Jrnnertv up to auction again 1 m 1 r.car.lti>. | 
put the prop ^ . so j s not re ally a rc-salc of 

His action 1 8 continuation of the previous i 

the /nr?7Ahnonl A.J.C.) Taj Mohammad* 
Khan i'. Karam Chand. 165 I.C. 554-9 R. 

Pesh. 49. ^ R g4 —“Re-sale”—Meaning of 

Decree-holder purchaser-Failure to deposit 25 per ; 

_Fre^h sale after fresh proclamation—If > 

“re-s 9 $. See C.P. Code, O. 21, R. 71 and 
9 A 1937 A.W.R. 426. 

__o. 21, Rr. 84 and 71 —Sale when com- j 

hlrte—Deposit when to he made—Forthwith,’ j 
meaning of-Re-sale if can be held on same day , 
An auction sale is complete when the final bid 
: accepted by the Sale Amin who conducts it, 
and to make it binding on the parties, it is not 
npressarv to obtain the permission of the Court 
ordering the sale. The deposit of 25 per cent, 
has to be paid to the person conducting the sale, 
‘immediately’ after a person is declared to be the 
purchaser. If it is not so paid the property shall 
‘forthwith’ be re-sold. That word in R. 84 gov¬ 
erns the time at which the re-sale is to be held 
and an officer is justified in holding a re-sale the 
same day and is not bound to wait for the pay¬ 
ment of 25 per cent. If there is any deficiency 
by reason of the purchaser’s default it can be 
recovered from him. (Stone, C.J. and Bose, J.) 

I OKMAN ChHABILAL JAIN V. MOTILAL TULSIRAM. 

186 I.C. 872—12 R.N. 261 = 1939 N.L. j. 504 
t=A. I. R. 1939 Nag. 269. 

_O. 21, R. 85— Applicability—Withdrawal 

of deposit on sale being set aside. 

O. 21, R. 85, C.P. Code, has no application to 
a case where the purchaser had duly deposited 
the price but had withdrawn it on the sale be¬ 
ing set aside. (Stone, C.J. and Bose, J .) T ara- 
chand v. Kalu. 1938 N.L. J. 207. 

-O. 21, Rr. 85 and 86— Applicability — Col¬ 
lector's sale — Non-payment of balance within time 
— Effect. 

In Collector’s sales, the non-payment of three- 
fourths of the sale price within the time limited 
by O. 21, R. 85, C.P. Code, is a mere irregu¬ 
larity and docs not automatically involve the 
holding of a sale afresh. (G.P. Burton, R.M.) 
Vinayak Rao *y. Pannalal. 20 N.L. J. 80. 
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O. 21, Rr. 85, 86 and 90 —Failure to 


deposit 75 per cent, of purchase-money within 
fortnight—Duty of Court. 

The ‘publishing’ of the sale has reference to 
all proceedings that take place till the sale is 
actually held. Any proceedings that take place 
after the deposit of 25 per cent, of the purchase- 
money has been made cannot be regarded as fall¬ 
ing within the meaning of the words ‘publishing* 
or 'conducting the sale’. The failure to deposit 
75 per cent, of the sale price within a fort¬ 
night as required by O. 21, R. 85, C.P. Code, 
does not therefore amount to a material irregu¬ 
larity in publishing or conducting a sale within 
the meaning of O. 21, R. 90. When default is 
made by the auction-purchaser in paying into 
Court full amount of the purchase-money within 
the time allowed by O. 21, R. 85 the Court has 
no jurisdiction to extend the time but must order 
a re-sale under R. 86. The only discretion given 
by R. 86 is in the matter of forfeiture of the 
deposit of 25 per cent, made by the auction-pur¬ 
chaser, and not in the matter of re-sale. (Tek 
Chand and Abdul Rashid, JJ.) A. R. Davar v. 
Jhinda Ram. I.L.R. (1938) Lah. 97=40 P.L. 
R. 509 and 1004=181 I.C. 124=11 R.L. 769= 
A.I.R. 1938 Lah. 198. 

-O. 21 (Mad. H.C.), Rr. 85 and 86— 

Failure to deposit stamp for sale certificate — For¬ 
feiture of whole deposit — If justified. 

Where default is committed in respect of the 
cost of the general stamp to be affix¬ 
ed to the sale certificate only the initial deposit 
of 25 per cent, can in any case be forfeited. The 
whole amount cannot be forfeited. (Stodirt, J.) 
Ponnambala Mudali, In re. 48 L. W 416=178 

I. C. 96=1938 M.W.N. 864=11 R.M. 403 
(2)=A.I.R. 1938 Mad. 905=(1938) 2 M.L. 

J. 529. 

-O. 21, R. 86— Applicability — Decree-hold¬ 
er purchaser—Leave obtained for bidding but not 
for set-off—Deposit of balance beyond time — 
Effect—Order forfeiting whole amount—Propriety 
—Proper order. 

In execution of a decree certain property of 
the judgment-debtor was sold. Before such sale 
the decree-holder had applied for leave to bid at 
the auction sale and the leave was granted. He 
however had omitted to apply under O. 21, R. 72, 
C.P. Code, to set off. The property was pur¬ 
chased by the decree-holder who deposited 25 
per cent, of the purchase money but the balance 
was paid b}' him one day late. The Court with¬ 
out considering the question that the delay might 
be due to the bona fide mistake about the date of 
the payment or the question of possible prejudice 
which could have been caused to the judgment- 
debtor by the delay of one day, ordered that the 
whole amount deposited be forfeited and property 
re-sold. 

Held, that the order forfeiting the whole amount 
was without jurisdiction and even though the 
Court had jurisdiction to forfeit 25 per cent, 
deposit, under the circumstances it was a suffi¬ 
cient punishment to the purchaser decree-holder 
for his mistake to hold him liable only for the 
costs of the re-sale of the property under O. cA. 
R. 86, C.P. Code. (Rupchand Bilaram, J. C. 
and Lobo, A.J.C.) Lahrumal Sabanmal 
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Taromal Siroomal. 172 I.C. 575—10 R.S. 169 
=A. I.R. 1937 Sind 311. 

_O. 21, Rr. 86 and 87—Rc-sale under— 

Application for—Limitation—Duty of decree- 
holder—Limitation Act, Art. 181. Sec C.P. 
Code, O. 21, Rr. 71, 86 and 87. (1940) 1 M.L. 

T 537 

__O. 21, R. 86— Scope—Re-sale—Default in 

payment of balance of sale price—Duty of Court. 

O. 21, R. 86, C.P. Code, makes it obligatory 
on the Court to re-sell the property in case de¬ 
fault is made in payment of the balance of the 
purchase money as required by O. 21, R. 8.t. 
The discretion vested in the Court is only as re¬ 
gards the forfeiture of the deposit. (Venkata- 
ramana Rao, J.) Monni Aidruz v. Sah-ani Mira 
Mohideen. 179 I.C. 320 (1) = 11 R.M. 574 = 

1938 M.W.N. 1031=48 L.W. 659=A.I.R. 

1939 Mad. 57 = (1938) 2 M.L.J. 833. 

- O. 21, R. 88 —Object of—Powers of exe¬ 
cuting Court acting under. 

O. 21, R. 88 is intended to safeguard the rights 
of the co-sharers in undivided immovable pro¬ 
perty. The executing Court is to act judicially 
and not arbitrarily and particularly when the law 
gives a co-sharer a right of pre-emption, it is 
necessary for the Court to interpret the rule in 
such a manner as will protect that riglu and not 
in a manner as will have the effect of depriving co- 
sharers of their right. (Puranik, 7.) Munnalal 
v. Gopii.al. 1940 N.L.J. 453=A. I. R. 1940 
Nag. 337. 

-O. 21, R. 89— Applicability—Agreement 

between decree-holder purchasers and juogwent- 
debtor on date of sale—Part payment cf decree 
amount—Time fixed for payment of balance — 
Joint application to Court praying that on payment 
by fixed date sale to be set aside and in default 
sale be confirmed — Effect —Time '—If of essence of 
contract — Non-payment on fixed date — Effect — 
Order confirming sale — Appeal — Revision — O. 43, 
R. 1 (j)— S. 115 —Contract Act, S. 55. 

A property was sold in execution of a decree 
on 18—9-—1935 and was purchased by the decree- 
holder himself. On the same day both the par¬ 
ties filed a petition in Court to the effect that 
the judgment-debtor had paid Rs. 500 to the de¬ 
cree-holder purchaser towards satisfaction of the 
decree, and that it was agreed between them on 
payment of the balance of the decretal amount 
with interest, etc., by 10—11—1935, the sale 
would be set aside, the decree-holder auction-pur- 
chaLser foregoing his 5 per cent, compensation, but 
that in default of such payment by the date fixed, 
the sale would be confirmed. The Court was 
closed on 10—11—1935, and re-opencd on 

13— 11—1935, but it was not until 20—11—1935, 
that the requisite amount was actually deposited 
in Court, though the chalan was applied for on 

14— 11—1935 and was issued on the 15th. The 
decree-holder applied on 20—11—1935 for confir¬ 
mation of the sale, ignoring the deposit, and the 
Court confirmed the sale. The judgment-debtor 
appealed against the order. 

Held, (1) that though the parties agreed to sub¬ 
stitute an agreed procedure for the procedure 
prescribed by law, it was nevertheless in essence, 
though not in form, one falling under O. 21, and 
that the application filed by the parties on the 
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date of sale might be treated as an application 
under R. 89 of O. 21, C.P. Code, and the order 
confirming the sale was therefore appealable under 
O. 43, R. 1 (/) ; even if there be no appeal, the 
High Court could interfere in revision if the order 
were shown to be wrong, as a question of juris¬ 
diction was involved; (2) that the contract be¬ 
tween the parties clearly showed that time was of 
the essence of the contract, and that on the ex¬ 
piry of 10— 11—1935, the sale automatically bc- 
! came confirmed, no order of the Court being neces¬ 
sary for the purpose and there was nothing left 
which could be set aside after that date. ( Court - 
ncy-Terrel, C.J., Khaja Mahommad Nocr, James 
Dharle and Varma.JJ .) Bhatwat Narain Singh 
v. Srinivas. 16 Pat. 202=1937 P.W.N. 13— 
169 I.C. 483=10 R.P. 16=3 B.R. 579 = 17 
Pat.L.T. 940=A.I.R. 1937 Pat. 113 (F.B.). 

— - O. 21, R. 89— Applicability — Execution 

sale under Revenue Court decree. 

O. 21, R. 89, C.P. Code, does apply to execu¬ 
tions of Revenue Court decrees. (Marsh, S.M .) 
Panchi Devi v. Zalim Singh. 1939 R.D. 204 
(1) = 1939 A.W.R. (B.R.) 202. 

-O. 21, R. 89— Applicability—Sales by 

Registrar on original side of High Coourt. 

Whether or not the provisions of O. 21, R. 89, 
C.P. Code, do in terms apply to sales by the Re¬ 
gistrar on the original side of the High Court, 
the principles laid down in that rule have always 
been observed in dealing with applications to set 
aside such sales. (McNair, J.) National Insu¬ 
rance Co., Ltd. v. Ezekiel Aaron David. I.L. 
R. (1937) 2 Cal. 606=41 C.W.N. 998. 

-O. 21, R. 89— Application under — Cash 

deposit in Court for payment to decree-holder — 
If necessary—Arrangement betiocen decree-hold¬ 
er and judgment-debtor for adjustment of claim 
— Sufficiency. 

It is unnecessary, in an application under O. 21, 
R. 89, C.P. Code, to insist on a cash deposit 
in Court of the amount specified in the sale pro¬ 
clamation for payment to the decree-holder. If 
an arrangement is entered into between the dec¬ 
ree-holder and the judgment-debtor for adjust¬ 
ment of the claim, the provisions of the rule arc 
substantial!}' complied with, and the sale will 
be set aside. (McNair, J.) National Insurance 
Co., Ltd. v. Ezekiel Aaron David. I.L.R. 
(1937) 2 Cal. 606=41 C.W.N. 998. 

-O. 21, R. 89—Application under—Limi¬ 
tation—Starting point—Sale by Qurq Amin—Ac¬ 
ceptance by Court onjlater date. See Limita¬ 
tion Act, Art. Ib6 — ‘Date of Sale’. 1940 O. 
W.N. 381. 

-O. 21, R. 89— Application to set aside 

sale—Form of—Form of tender for deposit of 
| sale price and 5 per cent, extra—Signing by Judge 
—Specific prayer for setting aside sale, if neces¬ 
sary. 

Where a person comes to Court with a tender 
form, for the deposit of the sale price plus a pe¬ 
nalty of 5 per cent, on it and the Judge signs the 
tender and the money is deposited, the tender 
must be deemed to be an application not only to 
deposit but also to have the sale set aside. 
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Though the form does not use those actual words, 
it is clearly the intention of the person tendering 
the form to a Court for signature, that the depo¬ 
sit is being made for that purpose. (Botnet and 
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.. ?; ^V 89 — Construction—Deposit not 

accepted, by decree-holder—If amount received by 
decree-holder. * 


* ° uc duuwcu 10 laicc credit 

A.L. J. 97=A. I.R. 1939 Ali. 241.' ’ j * or an £ ar ! 10 1 l,,1 i t which he might have deposited in 

- T> on s' A/- „ n . .. , , ^ behind the back and without the consent of 

O. 21, R. 89 Compliance .Deposit, of I the judgment-creditor and which the judgment- 


decree amount and compensation within 30 days 
— Sufficiency—Application to set aside sale not 
presented—Effect — Sale—If can be set aside — 
Order refusing to set aside sale — Revision. 

A sale cannot be set aside under O. 21, R. 89, 
C.P. Code, in the absence of an application pray¬ 
ing to set aside the sale, although the full decre¬ 
tal amount has been deposited. The deposit of 
the decretal amount and compensation does not 
amount to an application within the meaning of 
O. 21, R. 89, nor can an application be implied 
from the fact of the deposit. Where within 30 
days of the sale the decree amount together with 
the compensation was deposited, but the deposit 
was not accompanied by an application praying 
the Court to set aside the sale and the executing 
rv,iirt confirmed the sale holding that it could not 


creditor has refused to accept. The only deduc¬ 
tion allowed by the rule is the amount which 
since the date of the proclamation of sale has been 
actually received by the decree-holder. ( Lobo, J.) 
Hariram Dipchand v. Raghunath Iilthabai. 
177 I.C. 952=11 R.S. 74=A.I.R. 1938 Sind 
177. 

- O. 21, R. 89— Construction—Payment 

under—If to be in cash—Adjustment between 
judgment-debtor and decree-holder out of Court 
—Effect of—Court closed on 30 th day or after 
—Deposit on reopening day — Sufficiency. 

Any payment or adjustment made by the judg¬ 
ment-debtor which satisfies the decree-holder is a 
payment within the meaning of R. 89, O. 21, 
C.P. Code. Where the decree-holder is paid 
most of the amount due to him by the judgment- 
debtor assigning a mortgage in his favour 
out of Court, and a small balance due to 
him is deposited by the judgment-debtor into 
Court at the time he makes the application to 
Court for setting aside the sale, that would be 
sufficient compliance with O. 21, R. 89, C.P. 


Court confirmed 

be set aside in the absence of an appli¬ 
cation therefor, and an application by the 
iudement-debtor made after 30 days under 

S. 151 and O. 21, R. 89, C.P. Code, for review 
of the prior order was dismissed. 

Held, that the sale could not be set aside as - .-^. £tlt iV> oy> 

there was no application to set aside the sale, and Code. The fact that the deposit is not made 
that the High Court had no power to interfere i within 30 days of the sale makes no difference 

in such a case under S. 115, C.P. Code. (Hat- 1 J -- * 

ries C.J. and Rowland, J.) Bhari Jena v. Gau- 
r\nga Charan Sahu. 186 I.C. 143=6 B.R. 290 
-12 R.P. 453=5 C.L.T. 27=18 Pat. 210 
=A .I.R. 1940 Pat. 87. 

21, R. 89 — Conditional deposit — Vali¬ 
dity. — Alternative applications under Rr. 89 and 
90— Maintainability. 

Neither the judgment-debtor nor a person inte¬ 
rested in the property sold can attach any condi¬ 
tion to his deposit under O. 21, R. 89 and the 
Court cannot accept the deposit subject to any con¬ 
dition or protest. A judgment-debtor made applica¬ 
tions under Rr. 90 and 89~. The prayer under R. 89 
was in the first place “in the alternative”. It 
was to be taken into consideration only if the 
first prayer in the application which was the main 
prayer was not granted, namely, if the sale was 
not set aside under R. 90. Further, even this 
alternative prayer was hedged round with condi¬ 
tions. The deposit made was to be retained only 
if the sale was set aside. If the sale was con¬ 
firmed it was to be refunded. The main prayer 
under R. 90 was dropped by the judgment-debtor 
subsequently. 

Held, that the application was conditional and 
hence not maintainable and the date on which the 
application under R. 90 was dropped must be 
taken to be the date on which the application 
under R. 89 was filed. The application if more 
than thirty days after the date of the sale was 
accordingly time barred. (Lobo, J.) Hariram 
Dipchand v. Raghunath Jethabhai. 177 I.C. 

952=11 R.S. 74=A.I.R. 1938 Sind 177. 


where the deposit cannot be so made on account 
of the Court being closed. Where it is made on 
the reopening day, it is in time by virtue of S. 10 
of the General Clauses Act. 

Krishnaswami Aiyangar, O. 21, R. 89 
cannot be construed as contemplating pay¬ 
ment in cash and in cash only. What 
is done by consent of parties as a substi¬ 
tute for the deposit is to be regarded as its enui- 
valent in every respect and judged by the same 
principles as those applicable to a deposit. By such 
consent what is not in fact a payment in cash is 
turned into a deposit within the meaning of the 
rule to be acted upon by the Court in all respects 
as if it were a payment in cash. (Leach, C.J., 
King and Krishnaswami Aiyangar, JJ.) Muthu- 
venkatapathy Reddi v. Kuppu Reddi. 188 I.C. 
557=13 R.M. 24=51 L.W. 527=1940 M.W. 
N. 379=A.I.R. 1940 Mad. 427=(1940) 1 M. 
L.J. 629 (F.B.). 

- O. 21, R. 89— Deposit — Sufficiency — De¬ 
cree-holder purchasing one of properties. 

Under O. 21, R. 89, C.P. Code, the person 
who seeks to set aside a sale must deposit the 
amount of the decree unless the decree-holder n ay 
have received any sum. The decree-ho’der can¬ 
not be said to have notionally received a sum equal 
to the amount for which he (the decree-holder) 
purchased one of the properties, and a deposit of 
a sum less that amount would not, therefore, be 
sufficient. (IVort, J .) Ado Das v. Bansi Das. 

6 B.R. 692=188 I.C. 467=13 R.P. 8. 

-O. 21, R. 89— Deposit under—Sufficiency 

— Test—Amount mentioned in proclamation of ; 
sale. 
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Where in execution of a mortgage decree, the 
properties were sold and an application was made 
by the mortgagee decree-holder to set aside the 
sale, with a deposit of 5 per cent, of the purchase 
price together with an amount enough to satisfy 
one of three creditors, who had attached the mort¬ 
gage decree, but which was less than the amount 
mentioned in the proclamation of sale. 

Held, that assuming that he had a locus standi 
to maintain such an application, it was bad in law 
as the amount mentioned in the proclamation of 
sale, had not been deposited as required by 0. 21, 
R. 89. (Leach, C.J. and Burn, J .) Su bra mania 
Iyer v. Viswanatha Ptllai . 46 L.W. 922 = 

1938 M.W.N. 15. 

- O. 21, R. 89 —Deposit under—When to 

be made—Application without deposit—If can be 
entertained. 

Where an application under O. 21, R. 89. C.P. 
Code, for setting aside the sale is made and the 
circumstances of the case show that the applicant 
is ready to deposit the sum required, the Court 
can entertain the application always provided that 
the applicant has an interest by virtue of title. 
But the application and the deposit have both to 
be made within 30 days. (Wort, J.) Nasiruddin 
Haider v. Hakim Muhammad Tahir. 161 I C 
26=8 R.P. 428 = A . I. R. 1936 Pat. 119. 

-O. 21, R. 89 and O. 32, R. 3 (5) 

(Oudh) —Execution sale of minor's propertx — 
Mother, guardian for suit—Deposit of decretal 
amount by father—Sale set aside—Board if bound 
to interfere. 

Where in a suit the mother has acted as guar¬ 
dian for a minor party and subsequently the 
minor s property is sold in execution of a decree 
against the minor and the father of the miner 
deposits the decretal amount which is accepted 
by the Court and the sale is set aside, nothing 
flagrant has happened as to call for the rcvtsional 
interference of the Board in the matter. Ihc 
tender by the father is not such a deviation from 
the routine as would raise a suspicion in the mind 
of the Court that the tenderer was not doing it in 
the interests of the minor. (Mehta, S.M. and 
Harper, J.M .) Ram Narf.sh Singh v. Ram Le- 
chan Singh. 1940 A.W.R. (B.R.) 17=DM0 
A.L.J. 12 (B.R.) = 1940 R.D. 19. 

--- O. 21, R. 89 and Contract Act, S. 72— 

Failure to certify after receiving satisjaction — 
Sale in execution of such satisfied dectec — De¬ 
posit tender O. 21, R. 89 by owner and setting 
aside of sale—Right of ozone r to recover it fro in 
the decree-holder. 

Where a decree-holder whose decree is fully 
satisfied fails to enter up satisfaction of the de¬ 
cree and proceeds to execute his decree fraudu¬ 
lently and the property is sold in Court auction 
and where the owner deposits the amount due 
under O. 21, R. 89, C.P. Code; and gets the sale 
set aside, on a question whether such an owner 
can recover the money from such a decree-holder. 

Held, that the owner’s right to recover back the 
money paid under compulsion of execution which 
amounts to ‘coercion’ within the meaning of S 72 
of the Contract Act, is a statutory right. The 
liability is one tort and the owner could recover 
back the money so paid. 
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Held, further, that the fact that the payment 
was made under O. 21, R. 89 of the C.P. Code 
could not affect the question, for the law as to un¬ 
conditional payment would not apply to this case 
where there is no subsisting decree. (Veidaia- 
subba Ran and Abdur Rahman, JJ.) Pappu Rr:n- 
diar v. Pichu Ayyak. 179 I.C. 717 = 11 R.M. 
620=(1938) M.W.N. 164 = 47 L.W. 188= 
A.I.R. 1938 Mad. 493=(1938) 1 M.L.J. 829. 

- O. 21, R. 89— Interpretation — If refers 

to withdrawal by decree-holder of sale proceeds 
deposited . 

The words “less any amount which may, since 
the date of such proclamation of sale, have been 
received by the decree-holder’’ in O. 21, R. 89, 
refer to a payment made to the decree-holder out 
of Court and not to the withdrawal by the de¬ 
cree-holder of the sale proceeds deposited in Court 
by the auction-purchaser. (Puranik, J.) Ram- 

CHANDKA MahOTRAO V. RaMCHANDRA GujABA. I. 

L.R. (1938) Nag. 456=173 I.C. 296=10 R. 
jN. 295=A . I. R. 1938 Nag. 54. 

-O. 21, R. 89— Judgment-debtor depositing 

five per cent, for payment to auction-purchaser — 
Allegation that decree satisfied out of Coutl — Sale, 
if can be set aside. 

A judgment-debtor can deposit five per cent, of 
the purchase-money in Court to be paid to the 
auction-purchaser and get the sale set aside with¬ 
out depositing the decretal amount and contend¬ 
ing that the decree is satisfied out of Court. The 
auction-purchaser has no right to restore the sale 
on the ground that the alleged satisfaction of the 
decree was untrue because such application could 
only be made by the decree-holder. (Henderson, 
J.) Mahendra Chandra Das v. Parashmani 
Dasya. 177 I.C. 336=11 R.C. 232=68 C.L. 
J. 264= A . I.R. 1938 Cal. 252. 

-O. 21, R. 89—Jurisdiction—Sale by Col¬ 
lector in execution transferred by Court—Appli¬ 
cation to Court to set aside sale—If incompetent. 
See Limitation Act. S. 4. 40 Bom.L.R. 152. 

“-O. 21, R. 89— Poundage fee — Duty of 

judgment-debtor to pax. 

j. There »s nothing in O. 21, R. 89 which makes 
it necessary for the judgment-debtor to pay in 
the poundage fee as a condition precedent to the 
sale being set aside. After the sale is set aside 
the judgment-debtor can be made to reimburse the 
auction-purchaser for an>' costs and the poundage 
i fee he has properly paid in connexion with the 
sale. (Derbyshire, C.J. and Mukherjea, /.) 
Gopai. Chandra v. Gobardhan Chandra. 176 

R c 168=68 c.l.j. 27=a.i. 
R. 1938 Cal. 523. 

-0. 21, R. 89— Right to apply—“Intoe r t” 
—Sale by judgment-debtor after Court sale — Ap- 
pheatioin to set aside sale by judgment-debtor and 
purchaser — Competency. 

A judgment-debtor who, after the Court sale, 
transfers his interest in the property soM in e^e- 
cutiqn of a decree, retains sufficient ‘‘interest” 
within the meaning of O. 21, R. 89 to allow him 
to apply under the rule. But the purchaser of such 
properties after Court sale is precluded from ap¬ 
plying under the rule. (Lobo, J .) Hariram Dip- 
chand v. Raghunath Jeethabhai. 177 I.C. 
952=11 R.S. 74=A.I.R. 1938 Sind 177. 
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- O. 21, R. 89 (as amended by Lahore 

High Court )—Right to apply— Person taking 
mortgage of property under attachment Locus 

5t “person who has obtained a mortgage ojjhc 

r P 2 7 ty R a£t S9 a r a te"by°™- Lahore High 
Court,'and by m^mB 

the P r »frty ^3^,7 51, RcL on. Ugln 
place. A I R. 1935 w ’j ala l-ud-Din. 168 
Haider, /.) J A> T tNA , 7 g_ A I R. 1936 Lah. £61. 
1 C 8 ^ 9 7„ R R 89L^,V7/i/ to apply Purchaser 

~from~judgme'’it-d e btor subsequent to sale-Ayph- 

cation property from the judgment- 

A purchaserr auction sale cannot main- 

debtor un der O. 21. R. 89. C.P. 

tarn an appl . ma y be so construed as to 

Code, while t ment -debtor, who has sold his 

recognise in , * J f to the auction-sale, a suffici- 
proper^ su Q ^ him to apply under the rule, 

ent interest to ai ^ the rule can be so coll . 

it does ino . f tbe subsequent purchaser him- 

strued as t i P ^ the Court to set aside the sale. 

fnJZ JC. and Weston, 7.) Rac.hnath v. 

I.LR. (1940) Kar. 360-A.I.R. 

1940 S ind g9 —Right to apply—Setting 

TliTTlale— Locus standi of mortgagee. 

The words “immovable property" in R.89 
should be interpreted to mean tangible immovable 
nronerty, whether or not persons other than the 
indement-debtor had any interest in it, and it does 
iot mean merely the right, title, and interest of 
♦Hp judgment-debtor alone. A mortgagee of the 
Property sold is, therefore, entitled under R 89 
to apply to have the sale set aside. 51 Mad. //0, 
-Dpi on (King, C.J. and Nanavutty, J. ) Narain 
Das v. Bulaqi. 11 Luck. 708=159 I.C. 1044 
(2)=8 R.O. 233=1936 O.W.N. 48=A.I.R. 

1936 Oudh 128. 

- Q 21, R. 89— Right to apply — Tender by 
persoji acquiring interest in property subsequent 

to auction-sale—Validity. . 

A person who acquires an interest in the im¬ 
movable property after its auction-sale would not, 
prima facie , be entitled to have the sale set aside 
on his depositing 5 per cent, of the purchase- 
money and the amount specified in the proclama¬ 
tion of sale as that for the recovery of which 
the sale was ordered. Where on an application 
by the judgment-debtor under O. 21, R. 89 the 
deposit money is tendered by such a person, the 
tender is invalid a/nd the sale cannot be set aside. 
A tender by a person who is neither an attorney, 
general or special, nor a Vakil or Mukhtar, for 
the owner of the immovable property sold does 
not comply with the provisions of O. 21, R. 89 
and is consequently invalid. 9 A.L.J. 12, Foil. 
(Nanavutty, J.) Shankar Pf.rshad v. Moham¬ 
mad Taqi. 8 R.O. 330=1936 O.W.N. 344= 
161 I.C. 424=A.I.R. 1937 Oudh 108. 

-O. 21, R. 89 —Right to apply under—De¬ 
cree for specific performance of contract for sale 
Property sold under another execution Applica¬ 
tion by holder of former decree—If lies. 

A person, who had obtained a decree fer spe¬ 
cific performance of a contract of sale against one 
of the tenants of the property sold in execution 
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of another decree, made an application to set aside 
the sale under O. 21, R. 89, C.P. Code. The 
applicant had not executed his decree for speci¬ 
fic performance when he made the deposit re¬ 
quired under O. 21, R. 89. 

Held, that so long as the applicant did not 
execute his decree for specific performance he 
could have no title in the property sold. (Wort, 
J.) Nasirupdin Haider v. Hakim Muhammad 
Tahir. 161 I.C. 26=8 R.P. 428=A.1.R. 1936 
Pat. 119. 

-O. 21, R. 89— Right to apply under —Inte¬ 
rim receiver appointed under S. 20, Provincial 
Insolvency Act—Application to set aside execu¬ 
tion sale — Competency—Order of appointment 
expressly authorising application—Effect of. 

An interim receiver of the debtor’s property ap¬ 
pointed under S. 20 of the Provincial Insolvency 
Act is entitled to apply under O. 21, R. 89, C.P. 
Code, to set aside a sale of immovable property 
in execution of a decree against the debtor, and 
when the order appointing the interim receiver 
expressly empowers him to act under O. 21, 
R. 89, C.P. Code, to set aside the sale; the ap¬ 
pointment divests the debtor of all control over 
the property and the interim receiver becomes, as 
it were, his statutory agent to do all acts which 
he would be entitled to do if he were not so dis¬ 
abled. ( Venkataramana Rao, J.) Ankayya v. 
Official Receiver, Kistna. 1937 M.W.N. 262 
=45 L.W. 771=171 I.C. 220=10 R.M. 293 
=A.I.R. 1937 Mad. 589. 

- O. 21, R. 89*— Right to make deposit 

under. 

Although O. 21, R. 89 speaks of any person, 
either owning such property or holding an inte¬ 
rest therein by virtue of a title acquired by such 
sale, it does not confer the right to make a depo¬ 
sit on a person who had purchased the property 
so far back from the date of the sale and the exe¬ 
cution proceedings that his interest was not affect¬ 
ed by the sale. ( Dliavle, J.) Ramanand Lal r. 
Barhamdutt Misser. 175 I.C. 566=4 B.R. 615 
= 11 R.P. 2=A.I.R. 1938 Pat. 233. 

- O. 21, R. 89—Scope—Application for 

diallan for depositing amounts for setting aside 
sale—Memorandum accompanying deposit receipt 
—Absence of formal payer for setting aside sale 
—Application and memorandum—If applications 
under rule. See C.P. Code, S. 153. (1937) 1 M. 
L.J. 658. 

—-- O. 21, R. 89— Scope — Compliance — Exe¬ 

cution sale—Subsequent private sale by judgment- 
debtor to purchasers in execution of items pur¬ 
chased by them—Purchasers willing to allow judg¬ 
ment-debtor to use moneys deposited by them as 
his—Amount sufficient to cover decree debt and 
poundage — Sale—If can be set aside—Conditions 
of R. 89— If complied with. , 

Where after a Court sale in execution of a de¬ 
cree the judgment-debtor privately sells some oi 
the items to the persons who have purchased t e 
in the Court-auction, and applies to the Lour 
set aside the sale under O. 21, R. 89, P 1 ] > J 
that the moneys deposited by the purchasers j J 
be appropriated towards the satisfaction oi 
cree and the poundage due, the sale C3 “^P • j 

aside, although the purchasers support tne juagr 
ment-debtor and express their willingness to 



*677 


CIVIL, CRIMINAL AND REVENUE. 1678 


C. P. CODE (1908), O. 21, R. 89. 

low the judgment-debtor to use the moneys depo¬ 
sited by them in Court, they having purchased 
the items privately, and although the moneys so 
deposited by the purchasers are sufficient to cover 
the amounts mentioned in Cls. (a) and (6) of 
R. 89 of O. 21, C.P. Code. Since the moneys 
deposited by them are in the custody of the Court 
till final orders are passed by the Court with res- 
peert to the sale, they cannot operate upon it to 
enable the judgment-debtor to use the same for 
the purpose of setting aside the sale under O. 21, 
R. 89. The rule cannot be said to be complied 
with and the sale cannot therefore be set aside. 

(Madhavan Nair, J .) Marudamuthu Kadurar 
v. Arumugaswami Kadurar. I.L.R. (1937) 
Mad. 828=1937 M.W.N. 377=45 L.W. 88 
— 169 I.C. 532=10 R.M. 69=A.I.R. 1937 
Mad. 270=(1937); 1 M.L.J,. 264. 

- O. 21, Rr. 89, 90 and 91 — Scope »/ ex¬ 
haustive—Application for execution barred by 
time under S. 48 —Matter brought to notice of 
Court after sale and before confirmation thereof 
—Pozcer of Court to refuse to confirm sale. 

It cannot be said that in no circumstances can a 
Court to refuse to confirm a sale upon grounds 
other than those mentioned in Rr. 89, 90 and 91 
of O. 21, C.P. Code. If it is brought to the 
notice of the Court that the execution application 
on whidh the sale is held was obviously barred 
by limitation under S. 48, C.P. Code, the Court 
is entitled to refuse to confirm the sale on being 
satisfied that the application is barred. It is the 
duty of the Court to see that the application is 
within time, and when the matter is brought 
to its notice before it finally disposed of the pro¬ 
ceedings, the Court must take notice of it and is 
justified in giving effect to it. ( Niamatullah, Ag. 
C.J. and Allsop, 7.) Collector of Benares v. 
Jai Narain Rai. 172 I.C. 428=10 R.A. 480 
= 1938 A.L.R. 142=1937 A. W.R. 1222=1937 
A.L.J. 1349= A. I .R. 1938 All. 89. 

.- O. 21, R. 89^— Setting aside sale — Formal 

application, if necessary—Challan by which judg¬ 
ment-debtor deposits amount required—If suffi¬ 
cient. 

O. 21, R. 89, C.P. Code, evidently contemp¬ 
lates an application for setting aside a sale. But 
where the money required to be deposited under 
R. 89 is deposited by the judgment-debtor in 
Court within the time prescribed by law, the chal¬ 
lan which sets out the purpose of the depo¬ 
sit might be regarded as a sufficient applica¬ 
tion, and an order could be made in favour of the 
judgment-debtor although there is no formal ap¬ 
plication by him for setting aside the sale. {Na- 
sim Ali, J.) Jyotish Chandra Sikdar v. Su- 
rendra Nath Das. 181 I.C. 79 (1) = 11 R.C. 
771=43 C.W.N. 252=A.I.R. 1939 Cal. 153. 

-O. 21, R. 89 (2) (as amended in Nag¬ 
pur)— Applicability and scope—Application by 
judgment-debtor under R. 90—Subsequent private 
sale—Application by vendee under R. 89— Compe¬ 
tency—Withdrawal of prior application—If con¬ 
dition precedent. 

A judgment-debtor A, whose property was at¬ 
tached and sold in execution of a decree, applied 
for setting aside the sale under O. 21, R. 90, C. P. 
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Code, and subsequently sold the same property 
privately to a third person 77 who applied to set 
aside the sale under O. 21, R. 89. 

Held, that the rights of the judgment-debtor A 
to continue the application under O. 21, R. 90 de¬ 
volved upon B and, for purposes of R. 90, A and 
B became identical and hence B was the only per¬ 
son contemplated in R. 89 (2) and thus could 
not be allowed by virtue of R. 89 (2) to make 
an application to set aside the sale under O. 21, 
R. 89 unless the application under R. 90 by the 
vendor A was withdrawn. 1 he words in R. 89 
(2) being express, Court need not have put B 
to his election of choosing between his two appli- 
! cations under O. 21, Rr. 90 and 89. It was lor B 
to withdraw the application under R. 90 and 
not for the Court to ask B to choose and elect. 
(Bose, J.) Seth Juharmal v. Ramdas-Caldeo 
Das. 168 I.C. 1003=9 R.N. 292=A.I.R. 1937 
Nag. 161. ^ 

-O. 21, R. 89 (2)— Construction — Applica¬ 
tion under Rr. 89 and 90— Competency—Subse¬ 
quent zoitlidrazcal of prayer for relief under R. 90 
— Effect—Application under R. 89— 11'hen deemed 
to be made — Limitation. 

While R. 89 of O. 21, C. P. Code, does indeed 
provide for a last minute indulgence to the judg¬ 
ment-debtor, that rule must be strictly complied 
! with. Sub-R. (2) for instance has to be strictly 
complied with and the judgment-debtor cannot 
prosecute two remedies at one and the same time, 
i Two simultaneous applications under Rr. 89 and 
90 cannot be made or prosecuted. R. 89 prohibits 
not only the making or prosecution of an appli¬ 
cation under it unless a previous application under 
R. 90 has been withdrawn, but it also excludes an 
application already made. Where an application 
is made under Rr. 89 and 90, and subsequently the 
prayer for relief under R. 90 is abandoned, the 
application under R. 89 can be deemed to have 
been made only on the date on which the prayer 
for relief under R. 90 is abandoned. And if that 
date is beyond 30 days of the date of sale, it 
must be held to be barred by limitation. {Davis, 
J.C. and Weston, J.) Rughnath v. Hariram. 
I.L.R. (1940) Kar. 360=A.I.R. 1940 Sind 181. 
-O. 21, R. 89 (2) (as amended in Nag¬ 
pur)— Construction—Devolution of interest — 

General rule. 

Provisions of the nature of O. 21, R. 89 (2), 
C. P. Code, must be construed with reference to 
the usual rules that the singular includes the 
plural, the male, the female, and in all cases where 
the law allows devolution, the assignee or other 
person on whom the rights in question have de¬ 
volved has to be substituted, as far as may be, 
for the original owner of the interest, subject of 
course to any express or implied prohibition to 
the contrary. Although this rule finds’no place 
in the General Clauses Act, yet it is a principle of 
general application nevertheless. The difficulty 
usually lies in determining when the law permits 
of devolution, and not in applying this principle 
once that is ascertained. {Bose, J.) Seth Ju¬ 
harmal v. Ramdas-Bald. Das. 168 I.C. 1003 
=9 R.N. 292=A.I.R. 1937 Nag. 161. 

-O. 21, R. 89 (2)— Execution sale of pro¬ 
perty pending suit under O. 21, R. 63, by defeated 
claimant—Plaintiff getting sale set aside by depo¬ 
sit of decree amount—Application to amend plaint 
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adding prayer to restrain decree-holder from 
withdrawing amount deposited in Court — Compe- 

^XVhe re an execution sale held pending a suit by 
the defeated claimant under O. 21, R. 63, C. P. 
Code, is set aside at the latter’s instance under 
O 21, R. 89, C.P.Code, it is not competent for such 
a plaintiff to seek to amend his plaint by adding a 
prayer for restraining the decree-holder from 
withdrawing the amount deposited by the plaintiff 
under O. 21, R. 89 C P. Code. Apart Iron, the 
language of O. 21, R. 89 (2), such a rebelP is not 
available to him. ^gar^mla J.) Jitan Prasad 
v. Naulakho Kuer. 20 Pat.L.T. 640. 

_.q 21, R. 89— Scope and intention—Dcpo- 

uyTiudament-debtor—Conditions of validity. 
The intention of R. 89 of O. 21, C. P. Code, is to 
nrovide a simple procedure where at the last 
moment a judgment-debtor may come and deposit 
without condition the full decretal sum and five 
per cent, penalty and save his property. There 
is to be no room for argument or doubt or ques¬ 
tion or enquiry. It is not for the Court to enter 
where the judgment-debtor got the money. He 
may get it from a purchaser of his property after 
the sale, it matters not; the Court will not re¬ 
quire but the judgment-debtor must not deposit 
the money under protest, he cannot impose condi¬ 
tions (Davis, J C. and Weston, J.) Rughnath 
Hariram. I.L.R. (1940) Kar. 360=A.I.R. 
1940 Sind 181. 

O. 21 , Rr. 90 and 92— Appeal — Applica- 
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tion to set aside sale dismissed—Order confirm¬ 
ing sale — Auction-purchaser, if necessary party 

to appeal. , 

In an execution of a decree certain property 

was put up for sale. An application to set aside 
the sale was made under O. 21, R. 90 but that 
was refused and sale was confirmed. An appeal 
was preferred against this order but the auction- 
purchaser was not made a respondent. After¬ 
wards he was sought to be impleaded as a res¬ 
pondent but the time fixed for filing the appeal 
had expired. 

Held, that as the auction-purchaser was a neces¬ 
sary party and was not impleaded within time, 
the appeal should be dismissed. (Young, C.J. 
and Monroe, J.) Ram Lal v. Kidar Nath. 163 

I.C. 698=9 R.L. 35=A.I.R. 1936 Lah. 478. 

--— O. 21, R. 90 — Applicability—Objection as 

to saleability of property. 

O. 21, R. 90, C. P. Code, applies onli' to irregu¬ 
larities or fraud in publishing or conducting a 
sale and not to questions of saleability of the pro¬ 
perty concerned. (Gruer, J.) Maroti v. Kisan- 
LAL. 1938 N.L.J. 389=180 I.C. 553=11 R.N. 
367=A.I.R. 1938 Nag. 558. 

--- O'. 21, R. 90—Applicability—Sale in exe¬ 
cution of revenue decree under Madras Estates 
Land Act—Material irregularity—Application to 
set aside sale—If lies. See Madras Estates 
Land Act, S. 192. 49 L.W. 649. 


~a hhV 90 < as amended in C. P.)— 

Applicability-Collector's sale—Material irregu- 

proclamation not taken before 
sale Substantial injury—Proof—Absence of— 

larYll8 COn bC SCt asidc ~ Revenue Bo °k Circu- 

When an application is made to set aside a sale- 
held by a Collector under the C. P. Revenue Book 
Circular, the Revenue Court in considering objec¬ 
tions to the publication of the sale proclamation 
onHV 1 not disregard the provisions of O. 21, R. 
9U, C. I . Code, as amended in the Central Pro¬ 
vinces. When no objection to the proclamation 
is taken before the sale, and when there is no 
proof that the price fetched is inadequate or that 
substantial injury has resulted to the judgment- 
debtor by reason of the irregularity in the publi¬ 
cation of the proclamation, the sale cannot be 
set aside. (Burton, R.M.) DhOndirat v. Maha- 
deo. 19 N.L.J. 318. 

“77777 0. 21, R. 90 (as amended in C. P.)— 

Applicability to Collector's cases— C. P. Revenue 

Book Circular, III-8—Scope—Duty of Collector 
under. 

The amendment made in the Central Provinces 
to O. 21, R. 90, C. P. Code, govern all the proceed¬ 
ings in Collector's cases in those Provinces. The 
Collector under the rules contained in the Revenue 
Book Circular is merely undertaking the execu¬ 
tion of the decrees of the Civil Courts as the agent 
of the Civil Courts and has to observe the provi¬ 
sions of O. 21, C. P. Code, including R. 90. 
(Burton, R.M.) Dhaba v. Dwarkaprasad. 19 

N. L.J. 282. 

1-O. 21, R. 90 —Application by some of 

judgment-debtors dismissed—Subsequent order 
setting aside sale on application by another judg¬ 
ment-debtor—Effect of order. 

Where after dismissing the applications under 

O. 21, R. 90, C. P. Code, made by some of the 
judgment-debtors, the Court passes an order set¬ 
ting aside the sale on an application by another 
judgment-debtor under the same rule, the order 
will take effect only so far as the share and 
interest of that judgment-debtor are concerned, 
and the sale will stand confirmed so far as the 
share and interest of the other judgment-debtors 
are concerned. (Guha and Bartley, JJ.) Amul- 
ya Krishna Bandopadhya v. Dalip Kumar Roy 
Chowdhury. 41 C.W.N. 224. 


-O. 21, R. 90—Applicability—Sale of a de¬ 
cree by liquidators of a company during the 
winding up to the highest bidder—Decree assigned 
in his favour—Sanction of Court got—Irregula¬ 
rity in contract of sale alleged. See Companies 
Act, S. 183. (1937) 2 M.L.J. 926. 


-O. 21, R. 90— Application under — Povjer 

of Court to dismiss for default. 

Where the applicant fails to appear in support 
of his application under O. 21, R. 90, C. P. Code, 
it is open to the Court acting under its inherent 
powers to dismiss the application for default. 
(Burn and Mockett, JJ.) Valia Mannadiar, In 
re. 176 I.C. 320=1938 M.W.N. 416=47 L.W. 
258=11 R.M. 60=A.I.R. 1938 Mad. 495= 
(1938) 1 M.L.J. 255. 

-O. 21, R. 90— Auction-purchaser — Right 

to apply. 

The auction-purchaser can apply under O. 21, 
R. 90, to set aside the sale. (Gruer, J.) Sangt- 
das Rampratap v. Chahadu. 20 N.L.J. 1H— 
168 I.C. 970=9 R.N. 288=A.I.R. 1937 Nag. 
140. 

- -O. 21, R. 90— Cause and effect — Material 

irregularity alleged—Inadequacy of price—Causal 
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connection between both, if to be proved — Circum¬ 
stances necessary to set aside the sale. 

It is no longer necessary to prove the causal 
connection between the inadequacy of price fet¬ 
ched at the sale of a property and the material 
irregularity in the conduct of the sale of the 
same by means of direct evidence; but a sale can 
be set aside if the Court is satisfied upon the 
facts proved in the case that there are circum¬ 
stances from which a reasonable inference may be 
drawn that the inadequacy in price is the result 
of the material irregularity, although mere in¬ 
adequacy of price, without either direct evidence 
or proof of such circumstances as mentioned 
above, will not be sufficient to set aside the sale. 
20 Mad. 159, 30 Cal. 1 and 31 Cal. 815 Ref. 
(Abdur Rahman, J.) Annamalai Chettiar v. 
Chf.llammai Achi. 175 I.C. 493=10 R.M. 786 
=47 L.W. 434=1937 M.W.N. 1201=A. I. R. 
1938 Mad. 174=(1937) 2 M.L.J. 936. 

-—O. 21, R. 90 (Madras amendment), first 

proviso —Construction — Security — Power of 
Court to order after admission of application — 
Right of decree-holder to apply for order of 
security. 

Under the first proviso to R. 90 of O. 21, C. P. 
Code, as amended in Madras, the power of the 
Court to call upon the applicant to furnish secur¬ 
ity is confined to a time anterior to admitting the 
application to set aside. The Court has no power 
to do so after the admission, i.e., after notice is 
given to the opposite side. The proviso specifi¬ 
cally excludes the right of a decree-holder to ap¬ 
ply to the Court for an order calling for security, 
although such order may be for the protection of 
the decree-holder. ( Mockett, J.) Narasimha 
Pattamahadevi v. Annan Naidu. 1940 M.W. 
N. 121=51 L.W. 256=A.I.R. 1940 Mad. 624= 
(1940) 1 M.L.J. 350. 

--—O. 21, R. 90 and S. 47— Decree-holder's 

application to set aside sale—Omission to implead 
auction-purchaser — Application, if can be treated 
as one under S. 47. 

When there is a specific provision in O. 21, R. 
90, C. P. Code, enabling a decree-holder to apply 
to set aside a sale, his application can only be 
under R. 90 of O. 21, and S. 47, C. P. Code, could 
not possibly apply to it. The fact that the auction- 
purchaser was not made a party to that applica¬ 
tion could not in any way affect the question as 
it could not have the effect of converting the ap¬ 
plication into one under S. 47. (Stone, C.J. and 
Bose, J.) Sheikh Rahman v. Seth Sheodas. 
184 I.C. 635=12 R.N. 119=1939 N.L.J. 344= 
A.I.R. 1939 Nag. 241. 

-O. 21, R. 90— Fraud or irregularity prior 

to publication of sale proclamation — If covered 
by. 

Order 21, R. 90 does not refer only to an ir¬ 
regularity or fraud in publishing or conducting 
the auction-sale. The decree-holder is also res¬ 
ponsible for any irregularity or fraud occurring 
in the sale proclamation which is itself prepared 
from the sale statement for which the decree- 
holder himself is responsible. (Gruer, J.) San- 
gidas Rampratap v. Chahadu. 168 I.C 970= 
9 R.N. 288=20 N.L.J. 111=A.I.R. 1937 Nag. 
140. 

——|—O. 21, R. 90 —Illegality vitiating sale — 
Setting aside of sale—Proof of prejudice to judg- 

Q,. D .—106 


C. P. CODE (1908), O. 21, R. 90. 

inent-debtor resulting from sale — Necessity—Sale 
held on day not advertised—If null and void. 

A sale which is held on a day on which it has 
been expressly proclaimed that it shall not take 
place is not a valid sale at all. Where an execu¬ 
tion sale is held on a day which was not a day on 
which it had been advertised to take place or a 
day to which it had been adjourned, the sale is 
vitiated by illegality and is altogether null and 
void. In such a case, in order to set aside the sale 
on the ground of illegality, it is not necessary for 
the Court to hold that the judgment-debtor has 
been materially prejudiced by the sale. An exe¬ 
cution sale which, was adjourned from time to 
time to 26—7—1935, was, on that day, ordered to 
i be held continuously from 26 —7 —1935 to 
5—8—1935 and to be closed on 5—8—1935. Notices 
were published and circulated to that effect. 
There was, however no sale on the 5th August, 
nor was it closed on that date. The property was 
put up for auction on 6—8—1935 and successive 
days and eventually knocked down on 12—8—1935. 

Held, that the Court’s action in not selling the 
property on the 5th August or concluding the sale 
on that day was highly irregular, and its action 
in selling the property on a date subsequent to 
that date was positively illegal, and the sale being 
vitiated by illegality, was a nullity must be set 
aside. (Burn and Stodart, JJ.) Natesa Pillai 
v. Venkatarama Ayyar. 188 I.C. 472=13 R. 
M. 19=1940 M.W.N. 294=50 L.W. 867=A.I.R. 
1940 Mad. 206=(1940) 1 M.L.J. 568. 

-O. 21, R. 90—' Interests'—Meaning of. 

The use of the plural ‘interests’ in O. 21, R. 90 
obviously means more than one interest which 
may be of the same kind or different kinds, which 
may be held by one or more persons. The 
‘interests’ may be interests in the property as that 
of a mortgagee or lessee, or it may be pecuniary 
interest in respect of property as that of the 
decree-holder. (Stone, CJ. and Niyogi, J.) All 
India Railwaymen's Benefits Fund, Ltd. v. 
Ramchand Hemraj. I.L.R. (1939) Nag. 357= 
186 I.C. 244=12 R.N. 194=1939 N.L.J. 238= 
A.I.R. 1939 Nag. 179. 

-O. 21, R. 90—' Interests'—Meaning of — 

Purchaser after execution sale— Locus standi to 
apply to set aside sale. 

It is now settled that the word “interests” as 
used in O. 21, R. 90, C. P. Code, are not limited 
to proprietary or possessory interests in the pro¬ 
perty itself but extends to other kinds of interest 
pecuniary or otherwise which is in any way af¬ 
fected by the sale. But whatever the nature of 
the interest might be, it must be in existence at 
the time when the sale takes place and must be 
prejudicially affected by it and if it is created 
after the sale, it is inconceivable how it can be 
affected by the sale, and give the person a right to 
set it aside. Consequently a person who pur¬ 
chases the property from the judgment-debtor 
after the execution sale has no locus standi to 
make an application under O. 21, R. 90. (Muker- 
jea, J.) Kjran Bala Saha v. Suniti Prova 
Saha. I.L.R. (1939) 1 Cal. 273=179 I.C. 693 
= 11 R.C. 595=43 C.W.N. 189=68 C.L.J. 51fr 
=A.I.R. 1939 Cal. 146. 

-O. 21, R. 90— Irregularity—Absence of 

attachment . 


1683 


QUINQUENNIAL DIGEST, 1936—1940 


1684 


C. P. CODE (1908), O. 21, R. 90. 

The absence of attachment prior to the sale of 
immovable property in execution of a decree 
amounts to no more than an irregular! y an is 
not sufficient to vitiate the sale in the absence of 
any substantial loss resulting from such want of 
attachment. A.I.R. 1930 Lah. 685, Fo\\. (Addv- 

sou and Din Mohammad, JJ.) I IRKA Kam 
ChuniLal 2 /. Fakhir Ahmed. (1938) 

Lah. 582=179 I.C. 889=11 R.L. 647—41 P.L.R. 

199=A I.R. 1939 Lah. 36. 

_O 21 R. 90 —Irregularity—Non-compliance 

with O 21 *R. 66—Validity of sale. 

Where a sale is effected in contravention of the 
manda e to e ry provisions of O. 21. R. 66 C P. Code, 

and the price offered by the decree-holder pur- 
chaser is not adequate and substantial inj ury has 
been done to the judgment-debtor by the irregu¬ 
lar manner in which proceedings have taken 
place, the sale is liable to be set aside. ( Abdul 
Qayoorn, CJ. and Kichlu, J ■) Ganga Ram v. 
Chandar Prakash 39 P.L.R J. & K. 127. 

_O. 21 R. 90—Irregularity—Notice under 

O. 21, R. 22 issued to major defendant as minor 
renresented by guardian Effect of Sale If to 

bl set aside. See C. P. Code, O. 21, R. 22. 48 L. 

^ 58 Q 21. R. 90— Irregularity — Judgment- 
debtor permitting Court to sell property without 
fresh proclamation if he fails to pay decretal 
amount within given period—Waiver of irregu¬ 
larity in the proclamation. 

Where a judgment-debtor applies to Court to 
grant him time to raise the decretal amount and 
agrees that if he is unable to do so within the 
time allowed, the property may be sold without 
fresh proclamation, it is not open to him to 
object to the sale on the ground of any irregu¬ 
larity in the original proclamation of sale, which 
had been issued but stayed owing to his applica¬ 
tion, the contents of which were known to him 
already. (Jai Lai, J.) Mahomed Ali v. Ram 
Das 171 I.C. 932=10 R.L. 251=A.I.R. 1937 

Lah. 113. t . 

-O. 21, R. 90— Irregularity — Purchaser 

depositing 25 per cent, of purchase money three 
days after sale — Sale, if vitiated. 

Where the deposit of 25 per cent, of the pur¬ 
chase-money is not made by auction-purchaser at 
the time of sale but three days after it, and it is 
accepted by the Court it is a mere irregularity 
and cannot vitiate the sale. {Jai Lai , J.) Maho¬ 
med Ali v. L. Ram Das. 171 I.C. 932=10 R.L. 
251=A.I.R. 1937 Lah. 113. 

-O 21, R. 90— Irregularity — Raising of 

attachment due to judgment-debtor’s insolvency 
—Subsequent annulment of adjudication—Sale 
■without fresh attachment — Validity — Sale—If to 
be set aside. 

Subsequent to the attachment of a property in 
execution, the judgment-debtor became insolvent 
and the attachment was raised on the application 
of the Official Assignee. The adjudication order 
was, however, subsequently annulled, and there¬ 
upon the executing Court ordered a sale of the 
property without a fresh attachment. 

Held, that the omission to re-attach the pro¬ 
perty did not invalidate the sale, and that it 
amounted to no more than a mere irregularity, 
and would not be a ground for setting aside the 
sale, when no damage is thereby caused to the 
judgment-debtor. ( Broomfield and Tyabji, JJ.) 
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Sakharlalv. Pirojsha. 165 I.C. 86=9 RB 
119=38 Bom.L.R. 719=A.I.R. 1936 Bom. 

315. 

--O. 21, R. 90— Irregularity—Sale by Collec- 

tor Sale order and sale proclamation not men¬ 
tioning mortgage—Collector directing sale sub¬ 
ject to mortgage on application by alleged mort¬ 
gagee without inquiry—Propriety—Sale—If to be 
set aside. 

It is of the essence of a Court-sale that there 
shall be no doubt in the minds of those concer¬ 
ned about what is to be sold. Where the Collec¬ 
tor’s sale order and the sale proclamation make 
no mention of any encumbrances on the property 
to be sold, it is not proper for the Collector to 
direct the property to be sold subject to a mort¬ 
gage on the mere application of the alleged mort¬ 
gagee without verifying and inquiring into the 
matter and issuing a correct proclamation for a 
fresh sale. A sale held with ambiguity under 
the original proclamation of sale is not a valid 
sale and should not be confirmed, the proclama¬ 
tion being radically incorrect. {Burton, R. M.) 
Brijlal v. Narayan. 20 N.L.J. 181. 

-O. 21, R. 90— Irregularity—Sale conducted 

two hours after appointed time. 

Where according to the sale proclamation the 
sale was to commence at 10 o’clock and the officer 
who was to conduct the sale reaches the spot at 
12 o'clock with the result that the intending bid¬ 
ders depart after waiting, the sale cannot be said 
to have been properly and regularly conducted. 
When the intending bidders depart, it follows 
that there was no proper competition in bidding 
and the property would naturally be sold at an 
inadequate price. {Agha Haidar, J.) Data Ram 
v. The Punjab National Bank, Ltd., Multan. 
38 P.LR. 515. 

-O. 21, R. 90 — Irregularity—Sale of proper¬ 
ties by Nazir in different order than that indicated 
in District Judge’s list—Calcutta High Court 
Civil Rules and Circular Orders, Rr. 233 and 
234. 

If the Nazir sells properties in a different order 
than that indicated in the list prepared by v the 
District Judge under R. 233 of the Civil Rules 
and Circular Orders issued by the CalcuttaHigh 
Court, there is only an irregularity in conducting 
the sale, and the sale is not void but voidable if 
that irregularity has resulted in loss to the judg¬ 
ment-debtor or the decree-holder. {Mitter and 
Khundkar, JJ.) Rancpur Loan Office, Ltd. v. 
Tarit Bhusan Roy. I L.R. (1939) 1 Cal. 530— 
186 I.C. 174=12 R C. 447=43 C.W.N. 539=70 
C.L.J. 97=A.I.R. 1939 Cal. 369. ; 

-O. 21, R. 90— Irregularity—Sale under 

hammer on 18 th but actually sold on 20th Valt- 
dity. , 

Where a sale was under hammer on the lotn 
but in fact was held on the 20th, a day which was 
not fixed for the sale, it is not illegality but only 
an irregularity. {Wort, A.C.J. and Manohar Lai, 
J.) Vasistha Narain Singh v. Kandhai : im 
Durga Prasad. 11 R.P. 129=177 I.C. 138 
B R 793 

—-0.'21, R. 90— Irregularity—Under valua¬ 

tion in sale proclamation—Omission to °yf 
before sale—Effect—Right to urge as grouna jor 

setting aside sale. , 1 A ; nff 

Although the judg«nent-debtor who, being 
served with notice under O. 21, R. 66, C. P. L * 
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Puranik, J J.) Anandi Prasad^. Govinpa Bapu. 
I.L.R. (1938) Nag. 436 = 172 I.C. 465 — 10 R.N. 
210=A.I.R. 1938 Nag. 107. 

-O. 21, R. 90— Material irregularity—Auc¬ 
tioneer arbitrarily closing auction at 4 o'clock 
although another bidder is willing ta purchase 
property for larger stun. 

Where the auctioneer conducting an execution 
sale, arbitrarily closes the auction cither before 
or as soon as it is 4 O'clock although a bidder is 
willing to purchase the property for a much 
larger sum than the price realized, and although, 
the bid for the larger sum even if made after 4 
O’cloek is made immediately after the bid for 
which the property is knocked down, it amounts 
to a material irregularity in conducting the sale. 
Where however the property has not been sold at 
an inadequate price and the applicant has not 
sustained any substantial injury by reason of the 
irregularity in conducting the sale, the sale will 
not be set aside. ( Addison and Abdul Rashid, JJ .) 
Hoshnar Ram v. Punjab National Bank, Ltd. 
166 I.C. 603=9 R L. 393 (2)=A.I.R. 1936 Lah. 
555. 

-O. 21, R. 90— Materia! irregularity—Gross 

under-valuation in sale proclamation—Effect of. 

Where the upset prices shown in the sale pro¬ 
clamation are grossly low, and the prices fetched 
at the sale for the lots are far below their actual 
market-value and the judgment-debtor suffers 
substantial injury by reason of such gross under¬ 
valuation, the sale can properly be set aside. 
(Venkataramana Rao and S todart,JJ.) Ranga- 
swami Ayyangar v. MarudaN’Ayacam Pillai. 
177 I C. 717=47 L.W. 773=11 R.M. 371 = (1938) 
M.W.N. 524=A.I.R, 1938 Mad. 720. 

-O. 21, R. 90 —Material irregularity — Hold¬ 
ing of sale on Friday during suspension of Court’s 
sitting—Civil Rules and Orders, Chap. 1, R. 1 (4). 

The holding of the sale between 12-30 and 2 P. 
m. on a Friday when the sitting of Court is sus¬ 
pended under sub-R. (4) of R. 1 of Chap. 1 of the 
civil rules and orders issued by the Calcutta 
High Court, does not amount to material irregul¬ 
arity in the conduct of the sale. ( Mitter and 
Akram,JJ .) Fateh Chand y. Akimuddin. I.L. 
R. (1940) ICal. 1 = 188 I.C. 151=12 R.C. 654= 
44 C.W.N. 109=A.I.R.1940 Cal. 265. 

-O. 21, R. 90 —Material irregularity — Non- 

compliance with O. 21, R. 66— Effect—Objection 
when to be urged—Necessity to prove substantial 
loss. 

Objections based on the ground of non-compli¬ 
ance with O. 21, R. 66, C. P. Code, such as defects 
in mentioning the value of the property, the 
encumbrances on the property and the description 
of the property proclaimed for sale, must be 
raised before the sale is held ; when they have not 
been so raised or even mentioned in the lower 
Court, they cannot be considered as grounds for 
setting aside the sale in appeal. Further it must 
be proved that the defects alleged clearly resulted 
in loss; when they are not shown to have had any 
effect on the price obtained at the sale, the sale is 
not liable to be set aside. ( Burton, R. M.) Dhaba 
v. Dwarkaprasad. 19 N L.J. 282. 

-O. 21, R. 90—Material irregularity—Non- 

compliance with O. 21. R. 66 (2). See C. P. Code, 
O. 21, R. 66 (2). 20 N.L.J. 283. 

-O. 21, K. 90— Material irregularity —Pf r " 

jury by reason of such irregularity. {Bose and 1 mission to bid given to decree-holder—Condition 
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fails to appear, is no longer entitled to object to 
the under-valuation as an irregularity in the pro¬ 
cedure, yet it is still open to him to plead that as 
a result of the under-valuation the property had 
been sold for an inadequate price and he has 
thereby suffered material injury. (Facl AH and 
Madan, //.) Tarni Prasad Singh v. Chandrr- 
shwar Prasad. 171 I.C. 73=10 R.P. 100=3 B. 
R. 792=1937 P.W.N. 205=A.I.R. 1937 Pat. 
493. 

-1—0.21, R. 90— Material irregularity—Ab¬ 
sence of notice under O. 21, R. 22— Effect on sale. 

In an application under O. 21, R. 90 no objec¬ 
tion as to notice under O. 21, R. 22 was taken in 
the first Court. The applicant had notice of the 
■execution proceedings by reason of the notice 
under O. 21, R. 66. The objection was taken for 
the first time in the course of argument in the 
Appellate Court. 

Held, that the absence of notice was not fatal 
and did not invalidate the sale, t Wort , J.) Sun¬ 
der Ram v. Harangi Ram. 175 I.C. 919=11 R. 
P. 33=4 B.R. 652=A.I.R. 1938 Pat. 289. 

--O. 21, R. 90 —Material irregularity — Ab¬ 
sence of sale proclamation—If amount to. 

The omission to issue a sale proclamation and 
to specify the time and place of sale by means 
of the poclamation as prescribed by O. 21, R. 65, 
C. P. Code, is a material irregularity within the 
meaning of O. 21. R. 90, C- P. Code. (Iqbal 
Ahmad and Bajpai. J J .) Harindra Nath v. Bhola 
Nath. 1937 A.W.R. 262=1937 A.L.J. 288=170 
I.C. 559=10 R.A. 167=1937 A.L.R. 724=A.I. 
R. 1937 All. 407. 

-O. 21, R. 90— Material irregularity — Ad¬ 
journment of sale—Adjournment announced only 
to decree-holder—Failure to specify hour of ad¬ 
journed sale. 

Where the Naib Tahsildar holding a sale ad¬ 
journs it to another date, but informs no one but 
the decree-holder about the adjournment and 
does not specify the hour to which the sale is 
adjourned, that amounts to a material irregular¬ 
ity. The order of adjournment must be announc¬ 
ed to all persons who have attended the sale and 
not merely to the decree-holder. ( Greenfield, F. 
C.) Khaja Abdui. Gafur Khan 7/. Chotekhan. 
20 N.L.J. 283. 

-■—O. 21, Rr. 90 and 69— Material irregularity 

Adjournment of sale—Failure to record reasons. 

O. 21, R. 69, C. P. Code, no doubt directs the 
sale officer to record his reasons for the adjourn¬ 
ment of the sale. But his failure to record his 
reasons would not amount to a material irregul¬ 
arity, for it cannot be said to go to the root of 
the matter. ( Bose and Puranik, JJ.) Anandi 
Prasad v. Govinda Bapu. I.L R. (1938) Nag. 
436=10 R.N. 210=172 I.C. 465=A.I.R. 1938 
Nag. 107. 

-(X 21, Rr. 90 and 69— Material irregular¬ 
ity—Adjournment of sale by sale officer — Omis¬ 
sion to specify hour. 

The failure of the sale officer to specify the 
exact hour to which the sale is adjourned would 
amount to a material irregularity. When the 
Code directs a specific hour to be named, it is not 
fulfilling its directions to say in a vague way that 
the sale will be “resumed in an hour or so”. But 
this is not enough to justify setting aside the sale 
unless the applicant has sustained substantial in- 
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subsequently added that decree-holder must pay in 
cash half of purchase money — Decree-holder 
abstaining from offering bid— Property sold at 
inadequate price. 

The decree-holder was given an uncondiiional 
permission to bid at the execution sale. Subse¬ 
quently an application for rateable distribution 
was received by the Court which attached a 
further condition to this permission that if the 
decree-holder wanted to bid he must pay in ca«h 
half the amount. Thereupon the decree-holder 
abstained from offering any bid at the sale with 
the result that the property was sold at an inade¬ 
quate price. ... . . 

Held , that there was material irregularity in 

conducting the sale resulting in substantial loss to 
the judgment*debtor and that, therefore, the sale 
should he set aside. ( Derbyshire , C. J. and Nasim 
Ali, J.) Kartick Chandra Mukhejef. v. Bata- 
kristo Roy. 43 C.W.N. 245. 

--O. 21. R. 90 —Material irregularity—Sale 

advertised for particular day but not finished that 
day—Continuance on next day by Nazir without 
#*xnress order of Court—If liable to be set aside, 
Se e C. P. Code, O. 21, K. 69. 18 Pat L T. 326. 

__O. 21, R 90— Material irregularity—Sale 

before the hour fixed — Validity—Illegal sale —• 
Court , if can set aside suo motu. 

The'holding of a sale before the time fixed is 
not merely an irregularity but an illegality which 
in itself renders the sale void. An irregularity 
which renders impossible the publicity which 
affords one main security for the fairness of 
public sales must be deemed to bean illegally. 
Holding the sale at a time earlier than that adver- 
rised would result in the intending bidders arriv¬ 
ing too late. Such a sale can be set under O. 21, 1 
R. 90, C P* Code, by the Court itself, even if the 
objection is not raised by the applicant himself. 
(Grtier, J ) Pannalal v. Hasan Dada. 187 I.C. 
584=12 R.N. 290 = 1939 N.L.J. 319=A.I.R. 1939 

Nag. 258. | 

O. 21, R. 90— Material irregularity — Sale 


C. P. CODE (1908), 0.21, R. 90. 

on the next day or the following day owing to 

the large number of sales to be held, it does not 

amount to a material irregularity, so as to render 
the sale illegal or a nullity. (Vartna, J.) Deo- 
nandan Thakur v. Mst. Hanso Kuer 167 I C 
63=9 R.P. 375=3 B R 261 = 1936 P.W.N 825= 
17 Pat L.T. 852=A.I R. 1937 Pat. 104. 

O. 21, R. 90 —Material irregularity — Sale 
of only a portion -while proclamation was for the 
sale of whole house—Substantial injury—Absence 
of any general rule. 

There is no doubt that where the sale procla¬ 
mation stated that the entire house would be sold 
hut in fact only a portion of it was sold, it does, 
constitute an irregularity and perhaps even a 
material irregularity; but whether substantial 
injury would flow from that, is another matter. 
The tracing of the injury to the irregularity 
must depend on the facts of each case. (Stone* 
C.J. and Bose, J.) Sheikh Rahman v. Seth 
Sheodas. 184 I.C. 635=12 R N. 119=1939 N. 

L. J. 344=A.I.R. 1939 Nag. 241. 

0.21, R. 90 — Material irregularity—Sale 
proclamation — Direction for sale of lots in. 
particular order—Departure from — Effect on 
sale. 

The practice in the Madras Presidency in exe¬ 
cution sales is to sell the lots in the order irv, 
which they appear in the sale proclamation. A 
departure from that order may amount to a 
material irregularity, and if substantial injury is 
occasioned by such irregularity, the sale is liable 
to be set aside. ( Burn and Stodart, JJ.) Jai.a- 
mf.nna v Ramarao. I.L R. (1939' Mad. 216= 
183 I C. 508=12 R.M. 297=49 L.W. 502=1939 

M. W.N. 433 = A.I.R. 1939 Mad. 303=(1939) L 
M.L.J 38. 

O 21, R. 90— Material irregularity in pub¬ 


lishing and conducting sale—Auction price grossly 
inadequate — Substantial loss if may be pre¬ 
sumed. 

Where there has been material irregularity ia 
, , . ,, , , , publishing and conducting a sale, and the price 

fixed for one date—I folding of sale next day in fetched by the auction is proved to be grossly 

- | . • ^ m * — td. inadequate, the Court may presume that substan- 

The holding ot an execution sale fixed for a tial loss has beer, suffered by reason of the irre¬ 
gularity. 40 Cal. 635 (P.C), Rel. on. (Coldstream, 
and Din Mohammad, JJ) Indar Ram v. Lila 
Dhar. 178 I C. 93=11 R.L. 402=A.I.R. 1933 


particular date in the following date because it 
could not be held earlier, when the sales are held 
in due order, is not illegal and void. It is not 
even a mateiial irregularity. (Saunders, J.) 
Nand Kishore Singh v. Nacendra Bala Debi. 
166 I.C. 503=9 R.P 305 (1)=3 B.R. 180=17 
Pat.L.T. 712=A.I R. 1937 Pat. 20. 

--O. 21, R. 90—Material irregularity—Sale 

in execution of iater decree—Attachment on 
property effected previously in execution of prior 
decree—Omission to notify—If renders sale 
liable to be '•ef aside. See C. P. Code, S. 64. 17 

Pat.L.T. 847. 

- O. 21, R. 90—Material irregularity—Sale 

in execution of later decree of property attached 
in execution of prior decree—Court allowing 
decree-holder to set off sale price—Propriety—If 
sale liable to be set aside at the instance of prior 
attaching decree-holder. See C P. Code, O. 21, 
Rr. 72 and 90. 17 Pat.L.T. 847. 

- O. 21, R. 90— Material irregularity — Sale 

held not on advertised date but two days later — If 
illegal or a nullity. 

Where a sale notified and advertised for a 
particular date is not held on that day but is held 


Lah. 152. 
-O. 21, 


R. 90 — Material irregularity — 


Value not given and non-existing mortgage 
shown. 

Where the value of the property was neither 
entered in the proclamation of sale, nor was any 
valuation made at all, and where a non-existing 
mortgage was shown as subsisting, the irregula¬ 
rities are so great that the sale should be set 
aside. (Greenfield, F.C.) Sitaram v. Katanlal. 
1938 N.L.J. 262. 

-O, 21, R. 90 (Lahore )—Objection under 

S. 60(1) (c) after sale but before Confirmation 
If entertainable. 

Where an objection to a sale of immovable, 
property is taken under S. 60 (1) (c) after sale, 
but before sale is confirmed, objection falls under 
O 21, R. 90, as amended by the Lahore High. 
Court and is not entertainable. (Sketnp, J ) 
Alam Khan v. Anjuman Imdad BahMI Qarza. 
174 I.C. 261=10 R.L. 537 (1)=A.I.R. 1937 Lah. 
309. 


1689 CIVIL, CRIMINAL AND REVENUE. 


1690 


C. P. CODE (1908), O. 21, R. 90. 

-0.21,R. 90— Parties—Auction purchaser 

—Appeal against order setting aside sale — Neces¬ 
sity to implead. 

In ah appeal against an order setting a^ide a 
sale made on an application for that purpose, the 
auction purchaser who had on notice being given 
'to him failed to express his interest one way or 
another need not be added as a party and his 
absence is not fatal to the appeal. (Stone, CJ. 
and Bose, J.) Birpichand v. Ganpatrao. I.L.R. 
1940 Nag. 302 = 179 I.C. 256=11 R.N. 281=1938 

N.L.J. 303=A.I R. 1938 Nag. 525. 

■ . - O. 21, R. 90— Person interested — Construc¬ 

tion—"Whose interests are affected by the sale" 
—If includes auction-purchaser — Mortgage on 
Property not disclosed in sale proclamation — Pur- i 
chase in execution in ignorance of—Application by 
purchaser to set aside sale — Maintainability. i 

O, 21, R. 90, C. P. Code, does not apply to an 
auction-purchaser. He is not a person “whose 
■interests are affected by the sale”, as used in the 
rule. The expression “affected by the sale” 
means affected by reason of the property being 
'Sold, that is, by reason of the fact that a person 1 
has interest in the property which would be 
affected if it is sold. An auction-purchaser is 
consequently not competent to apply to set aside 
the sale under O 21, R. 90, C. P. Code, on the 
ground that an encumbrances existing on the 
property was not disclosed in the proclamation of 
sale and that he was unaware of it. ( Divatia , J.) 
Balkrishna Vaman v. Sakharam Habaji. 60 
Bom. 750=164 I.C. 644=9 R B. 101=38 Bom. 
X, R. 589=A.I R. 1936 Bom. 311. 

- O. 21, R. 90—“ Person whose interests are 

•affected by the sale ” — Meaning of—Creditor '• 
attaching property after sale in execution of 
another decree pending confirmation — Locus 
standi to apply to set aside sale. 

A decree-holder who attaches the property after i 
it has been sold in execution of another decree 1 
and pending confirmation of sale is not a person 
whose interests are affected by the sale so as to 
give him a right to apply under O 21, R. 90, C.P. 
Code, to set aside the sale. In order to entitle a 
person to apply under O. 21, R. 90, he must be 
damnified by the actual sale, and nothing that the 
applicant himself does after the sale can give him 
a higher right than he had at the time of the sale. 
If at the time of the sale he has no locus standi 
to apply to have the sale set aside, he cannot, by 
attaching the property after the Court sale, ; 
acquire any right to apply. (Stodart, J.) Govin- ! 
dapami Chetti, In re. 184 I C. 166=12 R.M. 
418=1939 M.W.N. 297=49 L W. 458=A.I.R. 
1939 Mad. 501 = (1939) 1 M.L.J. 608. 

- O, 21, R. 90—“ Person whose interests are 

■affected by the sale”—Meaning of—Person obtain¬ 
ing attachment before judgment—Right to apply 
to set aside sale held in execution of another 
decree. 

A person who has obtained an attachment be¬ 
fore judgment is, by virtue of the attachment 
itself, a “person whose interests are affected by 
the sale” within the meaning of O. 21, R. 90, C.P. 
Code, where the property attached by him is later 
sold in execution of a decree obtained by another 
person. The fact that he has not obtained a 
’decree in his suit at the date of the application 
does not make any difference. The words “per¬ 
son whose interests are affected by the sale” are 
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not restricted to persons having a proprietary or 
possessory title in the property, but arc intended 
to apply also to persons whose pecuniary interests 
are affected by the sale. Where a person, there¬ 
fore, obtains an order for attachment before- 
judgment and in due course obtains a decree, but 
before the date of such decree the attached pro¬ 
perties are sold in execution of a decree obtained 
by another creditor, the former attaching creditor 
is a person entitled to apply under O. 21, R. 90, C. 

P. Code, though the decree in his suit is obtained 
after the sale. (Leach. C.J., Wadsiuorth and 
Krishnaszuami Aiyangar, J J .) Ayyappa Najcker 
v Kasi Perumal Nayakar. I L R (1939) Mad. 
374=180 I.C. 267=11 R.M. 684=49 L.W 110 = 
1939 M.WN. 131=A.I.R. 1939 Mad. 250 = 

(1939) 1 M L.J. 163 (F.B.). 

-■—O. 21, R. 90— Right to apply—Attaching 

creditor—Person obtaining order for attachment 
before judgment and subsequently getting decree — 
Locus standi to apply to set aside sale in execution 
of another decree — Order of attachment not 
affixed in Court house —Effect—If affects right to 
apply—Rejection of application — Revision — C. P. 
Code, S. 115. 

A person who obtains an order for attachment 
before judgment, and subsequently obtains a 
decree in his suit prior to an execution sale of the 
property of the judgment-debtor at the instance 
of another decree holder, has locus standi to 
maintain an application under O. 21. R. 90, to set 
aside the sale. The fact that the order of attach¬ 
ment has only been proclaimed by tom tom and 
affixed on the property but not affixed in the 
notice board of the Court as required by O- 21, 
R. 54 (2) does not affect his right to apply to set 
aside the sale. The fact that there was in fact. 


no attachment does not affect his position as an 
attaching creditor, having regard to the fact that 
an order for attachment is made and a decree is 
subsequently passed prior to the challenged sale 
and to the fact that part of the provisions of 
O. 21, R, 54 have been complied with. Where an 
application by such a person is rejected on the 
ground that he has no locus standi to apply under 
O. 21, R. 90, as an attaching creditor, that 
amounts to a failure to exercise a jurisdiction 
vested in the Court by law, and the High Court 
wiH interfere in revision under S. 115, CP. Code. 
(R. C. Mitter, J.) Govinda Prasad Dalal v, 
Rrindabon Chandra Nasipuri. 167 I C. 600=9 

R ^937 3 Cal° ^ WN - 1338=63 CX.J. 560=A.I. 


-O. 21, R. 90 —Right 

chaser. 


to apply — Auction-pur- 


An auction-purchaser is entitled to apply for 

setting aside sale under O. 21, R. 90. C. P. Code, 

as a person whose interests are affected by the 

sale. (Stone, C.J, and Niyogi,J.) All India 

Raiiavaymen s Benefits • Fund, Ltd v. Ram- 

chand Hemraj. I.L.R. (1939) Nag. 357=186 I. 

S; 24 t =12RN - 194=1939 N.L.J. 238-=A.I.R. 
1939 Nag. 179. 

--Q. 21, R. 90— Right to apply—Receiver ap¬ 
pointed in respect of mortgaged properties — Ap¬ 
plication by mortgagor — Maintainability, 

A mortgagor judgment-debtor is entitled to 
maintain an application under O. 21, R. 90. C, P. 
Code, for setting aside the sale in execution of 
the mortgage-decree, although a receiver has been 
appointed by Court in respect of the mortgaged- 
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properties. (Costello. A.C.J. and E^gley. J.) 
Gopal Hari v. Jessore Loan Co. Ltd. 41 C.W. 
N. 1246. 

--O 21, R 90 (.as amended in C.P )—Sale by 

Collector — Sale proclamation . Omxss ,0 n of 
details in—Omission to publish in Collector s 
office and Tahsil—If ground for setting aside 
sale. See C.P. Revenue Book Circular, 111-8. 19 

N. L.J. 312. 

_O 21 R 90 —Scope—Objections rotating to 

preliminary deposit and acceptance of improper 

^'objections relating to the failure to deposit 25 
ner cent, of the purchase money in the first in¬ 
stance and the balance of the purchase money 
later and the acceptance of an improper bid. come 
•within the purview of O. 21, K. 9U, C-x'. Code. 
These questions do relate to the conduct of sale, 
in as much as the failure to make the preliminary 
deposit as well as the acceptance of the improper 
bid take place before the sale is complete and is, 
therefore, connected with the sale proceedings 
and being prior to the completion of the sale 
would naturally relate to the conduct of the sale. 
(Din Mahomed , J.) Mehr Bang v. Sher Maho- 
mfd 9RL 48=38 P.L.R. 839=163 I.C. 765= 
A I R. 1936 Lah. 969 

_O. 21, R. 90 Scope—Sale of entire joint 

-family property found to be without title in res - 
beet of shares of minor members—Sale not Con¬ 
firmed-Objection by minors—Sale—If be set 

aside entirely or in part. 

A sale of entire joint family property was 
found to be without title as against the share of 
minor members. The sale was not confirmed by 
the time when the minors objected that the sale 
did not affect their interest There was no mutual 
understanding between the Court and the bidders 

as to what was being put to sale. . , . 

Held that the sale should be set aside in its 
entirety and not only as against share of the 
minors. (Rowland and Ohatterji, JJ.) Bachoo 
Prasad v.. Gorardhan Das. 187 l.C. 492—12 
R P 599=6 B.R 478=A.I.R. 1940 Pat. 62. 

-O. 21, R. 90 —Second appeal—Order passed 

in appeal. 

Section 47, C.P.Code is general in its terms and 

O. 21, R. 90 is specific in its character and, there¬ 
fore,if a sale is attacked on the ground of material 
irregularity in the conduct or publication of the 
sale, this provision of law would come into oper¬ 
ation and in case an appellate order is passed 
against the order of the executing Court, no 
second appeal will be competent. Otherwise, the 
prohibition laid down in S. 104 (2) would be ren¬ 
dered nugatory so far as it relates to O. 43, R. 1 
(/) read with O-21, R. 90. (Din Mahomed. J.) 
Mehr Bano v. Sher Mahomed. 163 I.C. 765 — 9 
R.L. 48=38 P.L.R. 839=A.I.R. 1936 Lah. 969. 

_O. 21, R. 90 —Second appeal—Order passed 

in appeal—Purchaser being decree-holder himself . 

No second appeal lies in view of the provi¬ 
sions of S. 104 (2), C. P. Code, from an order 
passed in appeal dismissing the application of the 
judgment-debtor under 0.21, R. 90, even where 
the purchaser is the decree-holder himself. 
(Sulaiman, CJ. and Bennet, J .) Debi Charan 
Lal v. Khushal Rai Ratan Lal. 165 l.C. 654 
=9 R A. 292 = 1936 A.L.J. 959=1936 A.L.R. 934 
=1936 A.W.R. 869=A.I.R. 1936 All. 763. 
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-O. 21, R. 90 —Second appeal—Order passed 

on appeal. 

A second appeal against an order passed on 
appeal dismissing an appeal from an order under 
O. 21,* R. 90, C. P. Code, is incompetent, as no 
second appeal lies in such a case. (Saunders, J .) 
Nand Kishore Singh v. Nagendrabala Debi. 
166 I.C. 503=9 R P.305 < 1)=3 B.R. 180=17 
Pat.L.T. 712=A.I.R. 1937 Pat. 20. 

-O. 21, R. 90—Setting aside sale—Circum¬ 
stances necessary for—Mere inadequacy of price 
fetched at the sale not sufficient— See C P. Code, 
O. 21. R. 90, Cause and effect. (1937) 2 M.L.J. 
936. 

-O. 21, R. 90 —Setting aside sale—False 

representation leading to purchase. 

Where a person is not aware of the sale pro¬ 
clamation and false representations are made to 
him by the bailiff as to the nature and interest put 
to sale and he purchases the property relying on 
those representalions, the sale must be set aside. 
5 L.B.R. 25, Ref. (Page, CJ. and Ba U, J .) 
Ma Ma Gale v. Maung Ba. 164 I.C. 202=9 R* 
R. 68=A I.R 1936 Rang 327. 

-O. 21, R. 90 —Setting aside sale—Single 

item of property—One of the judgment-debtors 
alone applying — Entire, sale, if to be set aside. 

Where there is only one house which is sold 
and the irregularity in the conduct of the sale 
could not be apportioned and it is such an irregu¬ 
larity as to amount to an illegality, the sale can¬ 
not be set aside in part and it is immaterial in such 
a case whether both judgment-debtors objected 
or not. (Gruer, J.) Pannalal v. Hasan Dada. 
187 I.C. 584=12 R.N. 290=1939 N.L.J. 319=A. 
I.R. 1939 Nag. 258. 

-O. 21, R 90 —Suit on mortgage — Decree — 

Sale in execution — Judgment-debior's application 
to set aside sale—Later mortgages by judgment- 
debtor over some properties—If possibility of no 
surplus to iudgment-debtor a ground to hold 
judgment-debtor is not affected by the sale—Re¬ 
duction of upset price without notice—If irregu- 
larity. 

In a suit on a mortgage the decree-holders pur¬ 
chased properties in execution of the mortgage 
decree. The judgment-debtors applied under 
O. 21, R. 90 to set aside the execution sale. 
Their petitions were dismissed by the District 
Judge as not maintainable as he held that they 
could not come under Cls. 1 and 2, nor even 
under cl. 3 of O. 21, R. 90 because they were not 
persons “affected by the sale” inasmuch as the 
judgment-debtors had executed three other later- 
mortgages for very large amounts and could not 
therefore get any surplus available to them even 
if a fresh sale should be held. He did not ujaKe 
any enquiry into the facts. Certain attaching 
decree-holders of the equity of redemption ais 
applied to set aside the sales. These petition 

were also dismissed. . , . 

Held, that the petitions by the judgment -debtor 

and the attaching decree-holder were ma 
able as they are persons whose interests,, 
prima facie affected by the sale and that 9 
tion whether the judgment-debtor or attac g 
decree-holders would get any surplus y 
relevant only in an enquiry as to whether tn y 

sustained substantial injury. nncet nrice 

Held, further, that reduct.on of ' tpset P*ice 
during the conduct of the sale without nouce 
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the judgment-debtor is not an irregularity which 
could possibly affect the sale. 

Held, further, that a mere allegation in the 
pleadings that there has been no publication no 
proclamation and no means for bidders to become 
aware of the sale (almost as a matter of common 
form) without any more definite particulars of 
any specific omission on the part of the Court 
to carry out its duties is not sufficient perse, to 
sustain the petition. ( King and Stodart, JJ .) 
Rajaram Rata Sahf.b v. Bhawani Shankar 
Toshi. 181 I.C. 73—11 R.M. 769= 1938 M.W.N. 
1225=A.I.R. 1939 Mad. 193=(1938) 2 M.L.J. 
940. 

-O. 21, R. 90 —"Substantial injury — Neces¬ 
sity for proof—Proof of material irregularity 
alone—If sufficient for setting aside sale. 

Although material irregularity is proved in the 
case of an execution sale, that will not by itself 
render the sale liable to be set aside. It must 
further be proved that substantial injury has 
resulted to the judgment-debtor by the sale. In 
the absence of such proof of substantial injury 
the sale cannot be set aside. ( Iqbal Ahmad and 
Bajpai, JJ.) Harindra Nath v. Bhola Nath. 
1937 A.W.R 262=1937 A.L.J. 288=170 I.C. 559 
=10 R.A. 167 = 1937 A.L.R. 724=A.I.R. 1937 
All. 407. 

-O. 21, R. 90 —“Whose interests are affected 

by the sale”—Meaning of—Insolvent judgment- 
debtor—Right of to apply to set aside sale. 

The expression “whose interests are affected 
by the sale” in O. 21, R. 90, C. P. Code, must be 
construed in their ordinary sense, and it is too 
much to say that merely because a person is ad¬ 
judicated insolvent his interests are not adversely 
affected by the sale of property that belonged to 
him before adjudication. ( Fandrang Row and 
Horwill JJ.) Manthiri Goundan v. Aruna 
chala Goundan. 1940 M.W.N. 462=51 L.W. 
600=A.I.R. 1940 Mad. 569=(1940) 1 M.L.J. 
711. . 

-O. 21, R. 90, Proviso (Lahore)— Setting 

aside sale—Omission to state value of property in 
sale proclamation—Effect of. 

Objections to a sale on the ground that the 
value or the rent of the houses which were to be 
sold was not given in the proclamation of sale 
and that the dimensions of the houses were not 
stated in the proclamation and the houses were 
not otherwise sufficiently described, ought to be 
raised before the sale and cannot be considered 
after the sale under the proviso to R. 90 of O. 21, 
C. P. Code, added by the Lahore High Court. 
Even according to the law as it stood before the 
amendment, a sale could not be set aside merely 
because of the omission to give the approximate 
value or rental of the properties. ( Tek Chand, 
J.) Kishan Kaur v. Channu Mal. 177 I.C. 
558=11 R.L. 336=40 P.L.R. 201=A.I.R. 1938 
Lah. 508. 

-O. 21, R 90, Proviso— Substantial injury — 

Sale in separate lots—Deficiency in price as to 
certain items caused by material irregularity — 
Whole sale—If liable to be set aside. 

. Where it is found that there was material ir¬ 
regularity in the publication of the sale notice, 
and that in consequence thereof the price realised 
for some of the several lots was substantially less 
than what it would have been but for the irregu¬ 
larity, the sale, where it is held in separate lots, 
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should be set aside only as regards such items or 
lots; the sale cannot be set aside in respect of the 
items which were sold for an adequate price. 
{Burn and K.S. Menon, JJ.) Narasim ham urtiii 
v. Official Receiver, West Godavari, I-.li.oke. 
59 Mad. 438=160 I.C. 645=8 R.M. 703 = 43 
L W. 32=1935 M.W.N. 1306=A.I.R. 1936 Mad. 
121 . 

-0.21, R. 90 (1) (as amended by Patna 

High Court in 1936)— Applicability—Application 
made in 1935 —Application dismissed but restored 
in appeal—Amendment coming in force after res¬ 
toration—Court directing applicant to make depo¬ 
sit—Legality of. 

The proviso to R. 90, Cl. (1) is that ‘no applica¬ 
tion to set aside a sale shall be a m.tied’ unless 
certain conditions are fulfilled. _ 1 hat applies to 
every occasion on which admission of an applica¬ 
tion is sought after the date of coming into force 
of the rule. It cannot apply to applications which 
have been already admitted before the rule 
came into force. The rule, therefore, forbids a 
Court to admit an application but cannot have the 
effect of setting aside the previous admission of 
an application. The rule orders the applicant to 
deposit ‘with his application' a certain amount. 
But where the application is made in 193-, it is 
physically impossible for him after 1st March, 
1936, to deposit any amount with his application. 
The law is never deemed to order the impossible 
where such a construction can be avoided. There¬ 
fore, the applicant is not bound to fulfil the con¬ 
ditions in proviso (1) to R. 90 Cl (1). ( Rowland , 
J.) Mogal Jan Khan v. Mehdi Begum. 168 I. 
C 627=9 R.P. 505 (1)=3 B.R. 453=A.I.R. 1937 
Pat. 260. 

-O. 21, R. 90 (Patna amendment), Proviso 

(i)— Discretion of Court—Application for per¬ 
mission to give landed property as security instead 
of deposit—Court not applying mind to it and 
refusing—Dismissal of application to set aside 
sale for failure to make deposit — Appeal—Order 
refusing to accept security — Reztsion — Interfer¬ 
ence. 

Under O. 21, R. 90 (1), C. P. Code, as amended 
in Patna, the Court in an application to set aside 
an execution sale, has a discretion to accept landed 
property as security instead of a cash deposit in 
a proper case. If the Court refuses to dispense 
with cash deposit and to accept landed property 
as security and then dismisses the application for 
failure to make the deposit, the latter order is 
appealable under O 43, R. (1) (/), C. P. Code, 
though the order refusing to accept security is 
not appealable. But the order refusing to accept 
security can be set aside in revision, if it does 
not apply its mind to the facts of the case and 
does not judicially determine the application for 
permission to give landed property as security. 
If it does not fix the amount of the security, 
interference in revision on the simple ground 
that it does not exercise a jurisdiction vested in 
it by law. ( Mahomed Noor and Vartna, JJ .) 
Bai.makund Marwari v. Pjrthiraj Ganeshdas. 
17 Pat 107=1938 P.W.N. 391=19 Pat L.T. 402 
=175 I.C. 486=4 B.R. 590=10 R.P. 629=A.I.R. 
1938 Pat. 240. 

-O. 21, R. 90, Proviso 1 (b) (Patna High 

Court Amendment)— Scope — If ultra vires. 

Proviso 1 (6) which has been added by the 
Patna High Court to O. 21, R. 90, C. P. Code, in 
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•exercise of its rule-making- powers under S 122, 
C- P. Code, is not ultra vires. The amended 
proviso added by the Patna High Court is only a 
rule of procedure and does not take away any 
substantive right. It is nothing more than put¬ 
ting the party on terms and is not an obstacle in 
the way of the applicant. (}Vort, Dltavle, Varnta, 
Manohar Lall and Chatterji, JJ.) Upkndra Nath 
v. Gulab Sirkar 19 Pat. 531=183 I.C. 241—12 
R P 632=21 Pat.L T. 294=6 B.R 610=1940 P. 
W.N. 287=A.I.R 1940 Pat. 264 (FB.) 

-0.21, R. 90, Proviso (N. WF.V.)—Exe¬ 
cution against legal representative of judgment - 
■debtor—Notice under 0. 21, R. 66 served on agent 
of widow of judgment-debtor—Agent not appear¬ 
ing owing to idness— Objection by widow after 

sale—Maintainability. . . 4 . 

K. who had a decree against one A, took out 
.execution after his death, against his legal repre¬ 
sentatives. The property was attached and the 

agent of R. one of the widows of the deceased 
judgment-debtor, was served with notice under 
o 21 K. 66 on 15th June, 1936, for appearing in 
•Court on 22nd June, 1936. He endorsed the notice 
to tHe effect that he was lying ill in hospital after 
an operation and was therefore unable to attend 
Court on the date fixed. The sale took place on 
6th August, 1936, and R put in objection to the 

sale of the property alleging that it was part of 

the property given to her in lieu of dower and 
th^t the sale had been conducted fraudulently. 
Held, R's interests were affected by the sale and 
was entitled to prefer an objection under 

O. 21, R. 90. That the proviso to O. 21, R. 90 

however applied to the case and the sale could 
not be set aside as the objection made by R could 
have been made before the sale was conducted 
and the the fact that an agent was lying ill was 
not sufficient ground for the objection not having 
been made bet ore the sale. That as the objector 
did not appear nor was represented when the con¬ 
ditions of the sale were published, it could not be 
said th it there had been any material irregularity 
in publ'shing and conducting tlie sale. ( Almond , 
j r ) Kahan Chand v. Mt. Kqshan Jan. 177 
I.C. 495=11 R.Pesh. 27=A I R 1938 Pesh. 52. 

—.—O. 21, R. 90. Proviso (ii) (Calcutta High 
Court)— Inapplicability — Defect in sale proclama¬ 
tion despite Court's direction to contrary. 

Per Mukherjea , /.—O 21, R. 90, Proviso (ii), 

C. P. Co le, is inapplicable if the particular defect 
in the sale proclamation that is complained of is 
no part of the order of the Court in drawing up 
the sale proclamation and it finds a place in the 
sale proclam .tion that is actually issued despite 
the direction of the Court to the contrary. (Der¬ 
byshire, C.J. and Mukherjea, J.) Kangal 
Chandra Mondal v. Bejoy Chand Mahtab. 42 
C.W.N. 661. 

-0.21, R. 90, Proviso (2) (Lahore)— 

Applicability—Objection by judgment-debtor not 
served with notice regarding sale. 

Proviso 2 to O. 21, R. 90 only precludes objec¬ 
tion to a sale being entertained at a later stage if 
it could have been put forward earlier, but if the 
judgment-debtors were never served with a notice 
as regards sale it is obvious that the objection 
could not have been preferred earlier and hence 
the Proviso does not apply. (Dhide. J.) Sarwan 
Singh v. Man Singh. 41 P.L.R. 553=A.I.R. 
4939 Lah. 22 2. 
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?• 90 - Proviso 2-Scope— Objection 
under o. oil ofler sale and before confirmation— 
Duty of Court. 

Proviso 2 to O. 21, R, 90 only relates to what 
lies within O. 21, R. 90, that is, to matters in con*- 
nexion with publishing or conducting the sale. 
It has and can have no application to a question 
raised under S. 47. Where, therefore, an objec- 
tion under S. 60 (1) (c) which falls under S. 47, is 
raised after the sale and before its confirmation, 
it is the duty of the Court to decide it and to see 
if it has jurisdiction to sell the property. If it 
has no jurisdiction, it is its duty to end the exe¬ 
cution proceedings by refusing to confirm the sale 
which so far has not become absolute. (Addison 
and Ram Lall, JJ.) Ram Chandar v. Sarupa. 

I.L.R. (1939) Lah. 103=184 I C. 393=12 RL 

218=41 P.L.R. 436=A.I.R. 1939 Lah. 113. 

-O. 21, R. 90 (1) (as amended by Patna 

High Court), Proviso (i) (a) and (b)— Cons¬ 
truction and Scope—Application to set aside sale 
Deposit not made till after expiry of 30 days 
from date of sale—Effect —Dismissal of applica¬ 
tion—If justified—Limitation Act, Art. 166. 

Proviso (1) (a) and (1) (b), substituted to 
O. 21, R. 90 (1), C. P. Code, by the Patna High 
Court only contemplates that after an application 
to set aside sale has been presented an inquiry 
must be made by the Court by admitting it, to see 
whether the requirements of the proviso has been 
satisfied. The proviso places conditions not upon 
the presentation of an application to set aside a 
sale, but upon its admission. The application 
cannot be admitted unless the provisions of Cls. 
(a) and (b) of proviso (1) are complied with. 
There is nothing in the rule to suggest that the 
admission of the application must take place 
within the period of limitation of thirty days 
prescribed by Art. 166 of the Limitation Act. All 
that the proviso requires is that before admission 
the necessary sum of money or security, unless 
dispensed with, must be deported. The applicant 
can then be said to have deposited with his appli¬ 
cation such deposit or security within the mean¬ 
ing of the proviso. The date of admission is not 
governed by the Limitation Act. Where no depo¬ 
sit accompanies an application to set aside a 
sale, the Court has no power to reject such appli¬ 
cation forthwith. It must give the applicant an 
opportunity to urge that the deposit should be 
dispensed with or to deposit the full or lesser 
amount or other security before some date fixed 
for admission. If the orders of the Court are 
complied with the application must be admitted 
and heard on the merits provided that it complies 
with proviso (1) (a) as well. 

Quaere : YVhether the amendment made by the 
Patna High Court to O. 21, R. 90, C. P. Code, is 
ultra vires the rule making powers of the Court. 

(Harries , C J.. Wort, James. Agarwala and 
Manohar Lall, JJ ) Brij Behari Lal v. Srinivas 
Ram Kumar. 18 Pat 327=181 I C. 579=5 B.R. 
616=11 R.P. 607 = 1939 P.W N. 232=20 P.L.T. 
275=A.I R 1939 Pat. 248 (F.B.). 

-O. 21, R. 90, Proviso (b) —Necessity for 

deposit in Rangoon. 

Schedule Notification No. 44 of 27th January, 
1937, has removed the necessity of a deposit 
under O. 21, R. 90 C. P. Code. (Mosely and Dun- 
kley, JJ.) S. T. R. M. Firm v. Andathal. H K. 

R. 199=178 I.C. 118=A.I.R. 1938 Rang. 292. 
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-O 21, R. 90, proviso (b) (Rangoon )—If 

ultra vires. , . 

O. 21, R. 90, proviso ( b ), which has been 
cancelled by an order of the Rule Committee 
dated 27th January, 1937, is ultra vires the Rule 
making Committee of the High Court. The only 
valid rules which can be made by the High Courts 
under the provisions of S. 122, C. P. Code, which 
confer the rule-making power, must regulate the 
mode of proceeding to enforce a legal right and 
cannot stray beyond it. Proviso (6) to R. 90 does 
not regulate procedure but lays down an indis¬ 
pensable preliminary before any proceedings take 
place at all. It seeks to take away an existing 
right, namely, the right of being heard to im¬ 
peach a sale in execution subsisting in a person 
whose interests are affected by it, unless he is 
able and willing to deposit with his application 
the amount mentioned in the sale warrant or an 
amount equal to that realized by the sale which¬ 
ever is less. ( Roberts, C. J ., Leach and Braund, 
JJ.) O.N.R.M.M. Chf.ttyar Firm v. THt Cen¬ 
tral Bank of India. Ltd. 1937 Rang L.R 268= 
172 I.C 102=10 R.R. 217=A.I.R. 1937 Rang. 
419 (FB.). 

-O. 21, R 91 —Application under — Dismissal 

as barred by limitation—Subsequent application 
for revival of execution — Maintainability. 

Where a decree-holder purchases the property 
of the judgment-debtor in execution of his 
decree and then applies under O. 21, R. 91, C. P. 
Code, to have the sale set aside on the ground 
that the judgment-debtor had no saleable interest 
in the property, but fails in it on the ground of 
the application being barred by time, he cannot 
thereafter apply for revival of execution pro¬ 
ceedings pleading that his decree is in fact un¬ 
satisfied. ( Courtney Terrell, C.J., Dhavle and 
Agarwala, J J .) Surandra Kumar Singh v. Sri- 
chand Mahata. 15 Pat. 308=160 I.C 1049= 
8 R.P. 405=1936 P.W.N. 36=16 Pat.L.T. 908= 
A I R. 1936 Pat. 97 (F.B.). 

--—O. 21, Rr. 91 and 93—Auction-purchaser 

losing part of property under decree obtained by 
third party—Right to sue decree-holder for 
refund of purchase-money. See Execution — 
Sale in. 1937 O.W N 83. 

-O. 21, Rr. 91 and 92— Ruction sale — Pro¬ 
perty sold turning out to be not the property of 
the judgment-debtor—Purchaser if can sue to 
recover price paid, from decree-holder — Decree- 
holder purchaser if in a different position—Right 
to execute decree after confirmation of sale and 
satisfaction of decree. 

There is at present no right either in law or in 
equity for an auction puichaser to recover by 
suit, from the decree-holder, the purchase price 
paid, in case of the property sold turning out to 
be not the property of the judgment-debtor. As 
regards the decree-holder auction-purchaser his 
rights are limited to those granted by C. P. Code, 
0.21, Rr. 91 and 92, and if the auction-sale is 
confirmed that becomes res judicata between him 
and the judgment-debtor and hence he cannot 
reopen the matter by an application for further 
execution or by any other means unless he can 
get the order confirming the sale set aside. ( Ben- 
net, A,C.J., Harries, Collister, Ismail and Verma, 
JJ.) Amar Nath v. Firm Chotey Lal Durga 
Prasad. I.L.R (1938) All. 922=178 IC 1 = 
1938 A,L.R. 842=1938 A.L.J. 955=1938 A.W.R. 

Q,. D .—107 
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(HC) 668=1938 O.W.N. 1021=A I.R 1938 
All. 593 (F B ). 

--O. 21, Rr. 91 and 92 (3 )—Bar to suit — 

Auction-purchaser—Suit for refund of purchase- 
money from decree-holder on failure to get 
Possession of property purchased from person in 
possession — Maintainability—Purchaser already 
aware of possession of property by third person — 
Effect. 


Once the sale is confirmed it must be presumed 
conclusively that there is no defect in the sale 
either under R. 90 of under R. 91 and so there 
exists no basis for a suit on the ground of want 
of saleable interest of the judgment-debtor. If 
there is no warranty of title there is no cause of 
action in favour of the auction purchaser, and no 
question of equity and justice arises. A property 
was sold by auction-sale in execution of a decree 
and the sale was confirmed. The property was in 
possession of a third person having a good title 
thereto. The auction purchaser was already 
aware of the possession of the property by such 
person. The decree-holder had filed with the 
sale statement parcha containing the entry of title 
of such person to the property. The purchaser 
being unable to get possession of the property 
from such a person, sued the decree-holder for 
the refund of the purchase money on the ground 
that the judgment-debtor had no saleable interest 
in the property. 

Held, that the sale having been confirmed, the 
suit was barred under O. 21, R. 92 (3), and no 
suit could be brought on the ground that the 
judgment-debtor had no saleable interest in the 
property sold. 

Held also, that the auction-purchaser being 
already aware of the possession by a third person 
of the property put to sale and not caring to make 
inquiry thereunto before sale, and he having 
allowed it to be confirmed, there was no warranty 
of title the breach of which would give him a 
cause of action to claim refund of the purchase- 
money from the decree-holder, and so his suit for 
refund could not lie. ( Gruer, J.) Sangipas 
Rampratapz/ Chahadu. 20 N.L.J. lll = lfi« T 
C. 970=9 R.N.288=A.I.R. 1937 Nag 140. 

-0.21, Rr. 91 to 93 —Judgment-debtor hav¬ 
ing no saleable interest—Ref und of purchase- 
money—Remedy of purchaser—Right of suit 

Whatever may have been the position under 
the Code of 1&.2, the law is now clear that a 
purchaser at a regular execution sale cannot 
obtain a refund of his purchase money on the 
ground that the judgment-debtor has no saleable 
interest unless the sale is set aside. The pur¬ 
chaser is restricted to his remedy by an appli¬ 
cation under O. 21, R. 91, C. P. Code, which must 
be made within thirty days from the date of the 
sale, followed by an application under R. 93. He 
cannot jnaintain a suit, nor an application under 
S. 151, C. P. Code, especially when the sale has 
been properly held in regular execution proceed¬ 
ings in connection with which no fraud on the 
part of the decree-holder or judgment-debtor 
has been established. ( Edgley, J .1 Amal Chan¬ 
dra z/. Ram Swarup. I.L R. (1939) 1 Cal 452= 
184 I.C 453=12 R.C. 231=43 C.W N 383—69 
C L.J. 138=A I.R. 1939 Cal. 310 6 

Rr*. 91 to 93 -—Scope — Auction-pur¬ 
chaser in execution unable to obtain possession 
owing to fraud and collusion of judgment-debtor 
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and decree-holder—Suit for damages against 
decree-holder—Maintainability —Nonjoinder of 
judgment-debtor—If fatal—Liability for damages 

—Nature of. _ ■ , 

Where an auction purchaser at a Court sale has 
suffered loss through the fraud of the execution 
creditor of the breach of any duty which the 

latter owes to the auction-purchaser, he is entitl 
ed to compensation for the loss which he has 
thereby sustained. Where therefore, the auction- 
purchaser is unable to obtain possession of the 
property purchased by him owing to the fraud 
and collusfon of the decree ; holder and the judg- 
mint debtor he can maintain a suit for damages 
Sainsl the decree-holder on the g.ound of .fraud ; 
and such a suit is not barred by the provisions of 
Rr91 to 93 of O. 21, C. P. Code. The tact that 

the ourchaser does not implead the judgment- 
debtor as a party defendant to the suit cannot 
defeat his suit. The judgment-debtor and the 
decree-holder, who have acted fraudulently and 
in collusion with each other are jointly and seve¬ 
rally liable for damages; and a decree can there¬ 
fore be passed for the entire damages against the 
decree-holder alone who has been impleaded. 

(Fazl AH and Agarwala. JJ.) Kameshwar Singh 
Rahadur v. Bansidhar Marwari. 16 Pat. 196= 
Q37 P W N 83=3 B.R. 212=166 I.C. 703=9 
339=18 Pat.L.T. 32=A I.R. 1937 Pat. 532. 

_O 21, Rr. 91 and 93— Scope—Jf exhaus¬ 
tive—Execution sale—Delivery of possession- 
subsequent claim by dispossessed person under 
O 21 R • 100— Order holding judgment-debtor 

had no saleable interest—Application by purchaser 
for refund of purchase money—Dismissal on the 
around that the remedy was by way of suit—Suit 

bv purchaser—Maintainability—Remedy of pur- 

chaser—Omission to sue to set aside order on 

claim Effect. , ( 

Appellant who was the auction-purchaser of 

certain properties sold in execution of decree lost 

some of them as a result of claim proceedings 

under O- 21, R. 100, C. P. Code, the Court holding 

that the judgment-nebtor had no title or saleable 

interest in them. His application to the execution 

Court for repayment of the purchase money of 

the properties he had lost thus was refused on 

the ground that his remedy was a regular suit. 

He thereupon brought a suit impleading the 

decree holder, but not the judgment-debtor. Both 

the Courts below dismissed the suit on the ground 

that he ought to have applied under O. 21, R. 91, 

C. P. Code. 

Held , that the appellant (auction-purchaser) 
had only one remedy under the present Code, 
namely, by way of an application under O. 21, 
R. 91, C. P. Code; and after getting the sale set 
aside*by such applicatio •, to aoply for repayment 
of his purchase money under 0. 21, R. 93. 

Fazl Ali , /.—The appellant not having brought 
a suit to challenge the order passed in proceed¬ 
ings under O. 21, R. 100, C P. Code, as it was open 
to him to do, was precluded from asking the 
Court to hold as a fact, merely on the basis of an 
order passed in a summary proceeding, that the 
judgment-debtor had no saleable interest in the 
property. ( Fazl Ali and Rowland , JJ.) Pali 
Ram v. Laheria Sarai Central Co-operative 
Bank. Ltd. 175 I.C. 347=4 B R. 577=10 R.P. 
615=19 Pat. L.T. 80=A.I.R. 1938 Pat. 150. • 
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-O. 21, R. 91-A (Bom.)—Scope and effect of 

—Application to set aside sale—If to be made to 
Collector—Jurisdiction of Court. See Limita¬ 
tion Act, S. 4. 40 Bom.L R. 152. 

-O. 21, R. 92— Appeal — Order confirming 

sale — Judgment-debtor declared insolvent during 
sale proceedings —Locus standi to appeal. 

A judgment-debtor who was declared insolvent 
during the sale proceedings has no locus standi 
to appeal from an order confirming the sale. 
( Dhide, J .) MuniLalv The Bari Doab Bank, 
Ltd., Hoshiarpur. 162 I.C. 299=8 R.L. 870= 
38 P.L.R. 108=A.I.R. 1936 Lah. 368. 

- 0.21, R. 92 — Appeol—Order setting aside 

sale — Auction-purchaser—Right of appeal. 

While the auction-purchaser is not a person 
affected within the meaning of R. 90 and cannot 
therefore move the Court under R. 90, when it 
comes to a question of setting aside the sale, he 
is a person affected within the meaning of the 
Proviso to sub-R. 2 of R. 92. Under the Proviso 
to sub-R. (2) of R. 92 he is entitled to notice, and 
if he is entitled to notice, then he is a party to 
the proceedings and can as such appeal from an 
order passed in such proceedings. ( Davies , J.C. 
and Tyabji, J.) Uttamchand v. Devdittaram. 
I.L.R (1939) Kar. 417=180 I.C. 669=11 R.S. 
189=A.I R. 1939 Sind 62. 

- O. 21, R. 92 — Applicability—Absence of 

bidders—Offer by post—Acceptance and sale—If 
can be confirmed. 

O. 21, R. 92, applies to a sale that is, a sale held 
in accordance with the provisions of O. 21. But 
a ‘sale’ that consists merely of the receipt of an 
offer by post in the absence of any bidders and 
its acceptance, is not a sale at all. Such 'sale' 
proceedings could not be confirmed. ( Burton , 
F.C.) Shyamabai v. Thakur Sampat Kumar 
Singh. 1939 N L.J. 226. 

-O. 21, R. 92— Application under—Notice to 

auction-purchaser—If mandatory. 

Before the objection application of the judg¬ 
ment-debtor under O. 21, R. 92 is adjudicated 
upon, it is mandatory on the execution Judge to 
send notice to the auction-purchaser and his 
omission to do so makes the order illegal. (Mir 
Ahmad, J.) Gfla Ram v. Makhan Singh. 
174 I.C. 233=10 R Pesh. 60=A.I.R. 1938 Pesh. 
14. 

-O. 21. R. 92— Confirmation of sole If 

automatic — Application — Necessity • # • 

A sale cannot be said to be automatically con¬ 
firmed merely because no application had been 
made under R. 89, 90 or 91 of O. 21, C. P. Code, 
or such application had been made and disallowed. 
Something had to be done by the Court, namely, 
to make an order confirming the sale and unless 
it is done the sale cannot be said to be confirmed. 

( Zia-ul-Hasan and Yorke, JJ.) Sheo Nath v. 
Madan Mohan Lal. 14 Luck. 186=177 I.C. 
543=11 R.O. 50=1938 O.W.N. 911=1938 R.D. 
765=1938 A.W.R. (C.C ) 119=1938 O.L.R. 422 
=1938 O.A. 684=A I.R. 1938 Oudh 221. 

- O. 21, R. 92 —Confirmation of sale—Specific 

order as to — Necessity. . 

The expression ‘shall make an order c° n “ rr 5" 
the sale' occurring in O. 21, R. 92, of the C- Jr. 
Code, shows that a sale cannot automatically De 
confirmed, but that something has to be done oy 
the Court for confirmation of the sale namely, to 
make an order confirming the sale, and unless tht 
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Court makes such an order, the sale cannot be 
said to have been confirmed. (Zia-ul-Hasan, J ) 
Girdhari Lal v Mahomed Ishrat Ali. 158 
I.C 913=36 Cr L.J. 1467=1935 O L R. 624= 
1936 Cr C. 107=1935 O.W.N. 1153=A I.R. 
1936 Oudh 108. 

- 0.21, R. 92 — Confirmation—When could be 

made—Last day happening to be a holiday. 

J t is not legal to pass an order confirming the 
sale under R. 92 of O 21, C. P. Code, till 30 days 
have elapsed from the date of the sale, and if 
the 30th day is a holiday the confirmation could 
only be made at the end of the next day. 
( Burton, F.C ) Ambadas v. Mst. Alukhabai. 
1939 N.L.J. 598. 

-O. 21, R. 92 —Construction—Sale when 

becomes absolute—Order of confirmation—If 
necessary to be passed—Expiry of 30 days 
from sale—If automatically confirms sale. See 
Limitation Act, Art. 166. fl937) 1 M.L.J. 

569. 

-O. 21, R. 92 —Execution sale—Refusal to 

confirm—J urisdiction. 

Once a sale has taken place the Court has no 
jurisdiction to refuse to confirm it unless the 
specified objections are taken and sustained. 
Sale in execution of a decree cannot be set aside 
merely on the ground that after the date of the 
sale in fact more than thirty days after the date 
of the sale but before its confirmation the judg¬ 
ment debtor was declared to be a member of an 
agricultural tribe whose land cannot be sold. 
A.I.R. 1931 P.C. 33 and A.I.R. 1933 Lah. 99, 
Rel. on. ( Jax Lal, /.) Abdul Rahim v. Abdul 
Haq. 161 I.C 752=8 R.L. 796 (2)=A.I R. 1936 
Lah. 191. 

- — O. 21, Rr. 92 and 2 — Execution Sale — 

Setting aside of—Adjustment made before sale — 
Application to record after sale. 

Where an adjustment is alleged to have taken 
place before the sale, the mere fact that it was 
applied to be recorded after the sale does not 
make the adjustment invalid for the purpose of 
setting aside the sale. The proper order to pass 
is to stay confirmation of the sale and decide the 
question of fact as to whether there had been an 
adjustment or not. If it is found that there had 
been such an adjustment, the sale should be set 
aside on this ground. ( Dalip Singh. J ) Raja 
Lal v. Makhan Lal. 41 P.L.R. 220=A I.R. 
1939 Lah. 326. 

- — O. 21, R. 92 —Fraud in conduct of sale — 

Suit to set aside sale — Maintainability. 

A suit to set aside a sale on the ground of 
fraud and irregularity in the matter of publishing 
and conducting the sale is barred by the provi¬ 
sions of O. 2.1, R. 92, C. P. Code. The proper 
remedy is to institute a proceeding under O 21, 
R. 90, C. P. Code. ( Mukherjea , /.) Satish 
Chandra Poddar v. Makbf.lali Talukdar. 68 
C.L J 431. 

-O. 21, R. 92 — Jurisdiction-Collector's sale 

— Application beyond 30 days of acceptance of bid 
by Collector for time for payment of decree 
amount—Failure to offer payment of decree 
amount and 5% —Absence of allegation of irregu¬ 
larity—Order setting aside sale on ground of in¬ 
adequacy of price —Legality. 

In the absence of any application under R. 89, 
90 or 91, C. P. Code, an execution sale has to be 
confirmed under R 92, and the Court has no 


jurisdiction to set aside the sale. Where in a 
Collector’s sale, the Collector has accepted the 
bid, the judgment-debtor applies, bew>nd 30 days 
of such acceptance, an application praying for 
time for payment of the decretal amount, hut 
without offering to pay the amounts mentioned in 
R. 89, of O. 21, or alleging any irregularity under 
R. 90, that cannot be regarded as an application 
under either R. 89 or R. 90, and the Collector has 
no jurisdiction to set a-ide the sale on the ground 
that the price fetched was inadequate (Green¬ 
field, F.C.) Ramchandra v. Arju.w 1938 NL 
J. 10. 

— O. 21, R. 92— Order dismissing objections 

of judgment-debtor—Appeal—A action-pur chaser, 

if necessary party—Omission to implead him in 
time — Effect. 

In an appeal against an order dismissing the 
objections of a judgment-debtor under O. 21. 
R 92, C. P. Code, the auction-purchaser is a 
necessary party, and if he is not made a party, the 
appeal is liable to dismissal on that ground. The 
amendment of pleadings or of the memorandum 
of appeal at a late stage, when valuable rights 
have already accrued to the auction-purchaser, 
would result in very serious hardship to him and 
should not. therefore, be allowed. (Agha Haidar, 
J.) Mahomed Hamdan v. Muhammad Ramzan 
167 I.C. 166=9 R L. 462. 

—— O 21, R. 92— Order refusing to set aside 
sale—Second appeal. 

No second appeal lies from an order refusing to 
set aside a sale. {Bose and Puranik. JJ ) Anandi 
Prasad v. Govinpa Bapu. I L.R. (1938) Nae 436 
10 RN. 210=172 I.C. 465=A IR 1938 Nag 

-— O. 21, R. 92—Scope—Confirmation of sale 

—Right of purchaser—Issue of certificate by 
Debt Conciliation Board after sale—If ground for 
refusal of confirmation. See C. P. Debt Conci¬ 
sion Act, Ss. 15 (1) and 21, Proviso. 19 N L. 
j. ^yo. 

—— ° 2 1 , R. 9 2—Scope—Duty of Court under 
— J\o application made to set aside sale—Effect on 

Under 0.21, R. 91, C. P. Code, an execution 
sale must be confirmed if no application has been 
made under Rr. 89, 90 or 91 ; and a sale thus con¬ 
firmed becomes absolute ( Greenfield 
Shriram v. Maroti. 20 N.L.J. 222 ' ' 

;TT“9- 21 ' R . 92—Scope—If controlled by C. P. 
Debt Conciliation Act, S. 21. See C P Debt 
Conciliation Act. S. 21. 1938 N L.J. 60.' 

•JJ,, K , 92 controlled or over¬ 

ridden by S 11, C. I . Money-Lenders’ Act See C. 
P. Money-Lenders Act, S. 11. 1938 N L. J. 15. 

/ ’ K ' 92 Second appeal—Order passed 

in appeal. 

No second appeal lies against an appellate order 
upholding an order rejecting an application to set 

r V e w 7 er , 9, 21 R C o P - Code - (King, 

Prasad. 160°I C. 468=8 R O. 262=1*936 CLLr' 

r a? 13 J= A f R - 1936 oudhm 

• , , 21 ’ 92 —Second appeal—On'er settine 

Pat e il9 e * See C P ‘ CODE ’ S - 10 °* A I R 1936 

“7 21, Rr. 92 and 93— Withdrazval of depo¬ 

sit on sale being set oside-Subsequent confirma- 
tion of sale-Right to ask for re-sale—Point of 
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Where a purchaser had withdrawn the price on 
the sale being set aside, but the sale was confirm¬ 
ed by the appellate Court, and where the judg¬ 
ment-debtor's application for re-sale on the 
ground of the absence of the deposit under O. 21, 
R 85 was negatived, he cannot in appeal from 
that order agitate the question as to the absence 
of a deposit, for it is a matter which ought to 
have been raised and fought out before the Court 
which confirmed the sale. CJ and Bose, 

J .) Tarachand v. Kalu. 1938 N.L.J. 207. 

ri 21, R 92 (1) and (2 )—Confirmation of 
tale—Power of Court to refuse—Sale under final 
decree, pending appeal from the preliminary decree 

_ Variation of prelimary decree—Sale in favour 

of third party, if can be set aside. 

Where a final mortgage decree was passed 
oending an appeal from a preliminary decree and 
a sale is held, the fact that in the appeal the pre¬ 
liminary decree was varied cannot be a ground 
for setting aside a sale to a third party. Further 
under O. 21, R. 92 (1) the Court is bound to con¬ 
firm a sale unless there is a successful or effective 
application under R. 89, 90 or 91 ls 

quite clear that the proviso to R. 92(2) does not 
relate to R 92 (1). (Stone, C.J. and Bose , J.) 
Birdi Chand v. Ganpatrao. I.LR. (1940) Nag. 
?02-179 lC. 256=11 R.N. 281 = 1938 N.L.J. 
303 =A.I.R. 1938 Nag. 525. 

__-O. 21, R. 92 (1) and (2)— Scope of—Auc¬ 
tion-purchaser, if can apply for confirmation of 

S °'£here is no provision in the Code of Civil Pro¬ 
cedure for an application by the auction-purcha¬ 
ser for confirmation of the sale; confirmation 
follows automatically under R. 92 (1) and the 
setting aside follows automatically under R. 92 
(2) of O. 21. ( Burn and Lakshmana Rao, JJ) 
Catyanandam v. NamMayva. 183 I.C 33 = 12 
R M 216=1938 M.W.N. 656=47 L.W. 51=A.I. 

R. 1938 Mad. 307. 

—l—O. 21, R, 93—Appeal—Order for refund of 
nurchase money—Appealability. See C. P. Code, 

S. 2 (2). 42 Bom.L R. 367. 

* _O. 21, R. 93— Execution sale confirmed and 

application by auction purchaser to be put in pos¬ 
session—Possession not given on account of decree 
passed in favour of another in regular suit claim¬ 
ing property as his own—Right of auction-pur¬ 
chaser to refund of purchase money . 

An execution sale was confirmed. Subsequent 
to this a person brought a regular suit claiming 
the property as his own and obtained a decree. 
In the meantime the auction purchaser applied to 
be put in possession of the property and the 
decree-holder in the regular suit put in an appli¬ 
cation objecting to possession being given to the 
auction purchaser. It was held that the auction- 
purchaser could not be given possession in view 
of the decree in the regular suit and it was 
remarked that the auction purchaser could apply 
for refund of purchase money. Accordingly he 
applied for it. 

Held, that the application for refund could not 
be made under R. 93 as the sale was not set aside 
under O. 21, R- 92 and that the auction-purchaser 
was not entitled as of right to get any refund in 
execution proceedings. ( Almond, J.C. and Mir 
Ahmad, J.) Mahomed Ramzan v CrviL Em¬ 
ployees Co-operative Society Ltd. HR. Pesh. 
43=177 I C. 906=A.I.R. 1938 Pesh. 66. 
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“ 7^- 93— Interpretation—If implies 

that decree-holder can withdraw purchase money 
before confirmation of sale . 

O. 21, R. 93 is intended to arm the Court with 
power to order the return of the money to the 
purchaser in case the same has been paid to any 
person in the meantime. It should not be read as 
containing an implication that the decree holder 
is entitled to withdraw the purchase money before 
confirmation of sale, during the execution pro¬ 
ceedings in the executing Court. ( Puranik, J.) 
Ramchandra Mahotraoz/. Ramchandra Gujaba. 
I.LR (1938) Nag. 456=173 I.C. 296=10 R N. 
295=A.I.R. 1938 Nag. 54. 

-O 21, R. 93— Judgment-debtor having no 

saleable interest in property sold—Right of pur¬ 
chaser to sue for refund of Purchase money. 

Per B. K. Milker j ea, J. —A suit for refund of 
purchase money on the ground that there is no 
saleable interest of the judgment-debtor in the 
property sold, does not lie at the instance of the 
auction-purchaser. The auction-purchaser has 
now got under the C. P. Code to set aside the sale 
under O. 21, R 91, by an application made within 
30 days from the date of sale, before he can apply 
for refund under O. 21, R. 93. Where however 
the invalidity of the proceeding is due to fraud, 
carelessness, or neglect of duty on the part of 
the decree holder, the auction-purchaser can sue 
to recover the purchase money on the ground of 
failure of consideration and such right is un¬ 
affected by any provision of the C P. Code. 
(Nasim Ali and B. K Mukherjea, JJ.) Chaitanya 
Das Banerjee v. Ranjit Pal Chowdhury I.L. 
R. (1938) 1 Cal. 512=182 I C. 244=12 R.C. 24= 
67 C.L.J. 16=A.I.R. 1938 Cal. 263. 

• 

-O. 21, R. 93— Limitation—Application for 

refund of purchase-money — Limitation—Starting 
point—Date of order of original Court or of ap¬ 
pellate Court. 

An application under O. 21, R. 93, C. P. Code, 
is governed for purposes of limitation by Art. 
181 of the Limitation Act; and time begins to run 
from the date of the passing of the original 
order setting aside the sale, and not from the 
order of the final Court of appeal, confirming the 
order setting aside the sale. The right to make 
the application accrues immediately the order 
setting aside the sale is made. Art. 182 has no 
application to an application under O. 21. R. 93, 
C.P Code. (Horwill, J.) Ramaswami Chettiar 
Meyyappan Servai. 172 I.C. 468=10 R.M. 460 
=46 L W. 280=1937 M.W.N. 749=A.I.R. 1937 
Mad. 779. 

-O. 21, R. 93— Right to refund against 

decree-holder. 

A right to claim refund in restitution is recog¬ 
nized against the decree-holder in O. 21, R. 93. 
In principle there is no difference in this liability 
of the decree-holder whether the sale is set aside 
under O. 21, R. 92 or under S. 47. (Jai Lai, J .) 
Ranbir Sen v. Mohammad Din 166 I.C. 381= 

9 R.L. 362=A.I R 1936 Lah. 497. 

--O. 21, R. 93—Sale of right, title and 

interest of judgment-debtor in movable property 
—Such property subsequently recovered by true 
owner from purchaser—Purchaser's right t° re¬ 
cover back purchase price from decree-holder. 
See Execution— Sale in — Purchaser's rights. 
1939 Rang.L.R. 649 (F.B.). 
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Court makes such an order, the sale cannot be 
said to have been confirmed. (Zia-ul-Hasan, J ) 
Girdhari Lal v. Mahomed Ishrat Ali. 158 
I.C 913=36 Cr L.J 1467=1935 O L R. 624= 
1936 CrC. 107=1935 O.W.N. 1153=AI.R. 
1936 Oudh 108. 

- O. 21, R. 92 — Confirmation—When could be 

made—Last day happening to be a holiday. 

J t is not legal to pass an order confirming the 
sale under R. 92 of O 21, C. P. Code, till 30 days 
have elapsed from the date of the sale, and if 
the 30th day is a holiday the confirmation could 
only be made at the end of the next day. 
(Burton. F.C ) Ambadas v. Mst. Alukhabai. 
1939 N.L.J. 598. 

- O. 21, R. 92 —Construction—Sale when 

becomes absolute—Order of confirmation—If 
necessary to be passed—Expiry of 30 days 
from sale—If automatically confirms sale. See 
Limitation Act, Art. 166. (1937) 1 M.L.J. 

569. 

- O. 21, R. 92 — Execution sale—Refusal to 

confirm — Jurisdiction. 

Once a sale has taken place the Court has no 
jurisdiction to refuse to confirm it unless the 
specified objections are taken and sustained. 
Sale in execution of a decree cannot be set aside 
merely on the ground that after the date of the 
sale in fact more than thirty days after the date 
of the sale but before its confirmation the judg¬ 
ment debtor was declared to be a member of an 
agricultural tribe whose land cannot be sold. 
A.I.R. 1931 P.C. 33 and A.I.R. 1933 Lah. 99, 
Rel. on. (Jai Lal, J.) Abdul Rahim v. Abdul 
Haq. 161 I.C 752=8 R.L. 796 (2)=A.I R. 1936 
Lah. 191. 

-— O. 21, Rr. 92 and 2 — Execution Sale — 

Setting aside of—Adjustment made before sale — 
Application to record after sale. 

Where an adjustment is alleged to have taken 
place before the sale, the mere fact that it was 
applied to be recorded after the sale does not 
make the adjustment invalid for the purpose of 
setting aside the sale. The proper order to pass 
is to stay confirmation of the sale and decide the 
question of fact as to whether there had been an 
adjustment or not. If it is found that there had 
been such an adjustment, the sale should be set 
aside on this ground. (Dalip Singh. J.) Raja 
Lal v. Makhan Lal. 41 P.L.R. 220=A I.R. 
1939 Lah. 326. 

—7 —O. 21, R. 92 — Fraud in conduct of sale — 
Suit to set aside sale — Maintainability. 

A suit to set aside a sale on the ground of 
fraud and irregularity in the matter of publishing 
and conducting the sale is barred by the provi¬ 
sions of O. 2\, R. 92, C. P. Code. The proper 
remedy is to institute a proceeding under O 21, 
R. 90, C. P. Code. (Mukherjea, J.) Satish 
Chandra Poddar v. Makbf.lali Talukdar. 68 
C.L J 431. 

-O. 21, R. 92— Jurisdiction-Collector's sale 

— Application beyond 30 days of acceptance of bid 
by Collector for time for payment of decree 
amount—Failure to offer payment of decree 
amount and 5% —Absence of allegation of irregu¬ 
larity—Order setting aside sale on ground of in¬ 
adequacy of price —Legality. 

In the absence of any application under R. 89, 
90 or 91, C. P. Code, an execution sale has to be 
confirmed under R 92, and the Court has no 
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jurisdiction to set aside the sale. Wherein a 
Collector’s sale, the Collector has accepted the 
bid, the judgment-debtor applies, be\ond 30 days 
of such acceptance, an application praung for 
time for payment of the decretal amount, but 
without offering to pay the amounts mentioned in 
R. 89, of O 21, or alleging any irregularity under 
R. 90, that cannot be regarded as an application 
under either R. 89 or K. 90, and the Collector has 
no jurisdiction to set a^ide the sale on the ground 
that the price fetched was inadequate (Green¬ 
field, F.C.) Ramchandra v. Arjun. 1938 N L 
J. 10. 

D. 21, R. 92 Order dismissing objections 

of judgment-debtor—Appeal—Auction-pur chaser, 
if necessary party—Omission to implead him in 
time — Effect. 

In an appeal against an order dismissing the 
objections of a judgment-debtor under O. 21. 
R 92, C. P. Code, the auction-purchaser is a 
necessary party, and if he is not made a party, the 
appeal is liable to dismissal on that ground. The 
amendment of pleadings or of the memorandum 
of appeal at a late stage, when valuable rights 
have already accrued to the auction-purchaser, 
would result in very serious hardship to him and 
should not. therefore, be allowed. (Agha Haidar, 

J.) Mahomf.d Hamdan v. Muhammad Ramzan 
167 I.C. 166=9 R L. 462. 

—— O 21, R. 92— Order refusing to set aside 
sale—Second appeal. 

No second appeal lies from an order refusing to 
set aside a sale. (Bose and Puranik, JJ ) Ananpi 
Prasad v. Govinda Bapu. I L R. (1938) Nae 436 
10 RN. 210=172 I.C. 465=A.IR 1938 Nag. 

-— O. 21, R. 92—Scope—Confirmation of sale 

— Right of purchaser—Issue of certificate by 
Debt Conciliation Board after sale—If ground for 
refusal of confirmation. See C. P. Debt Conci- 
J IA 296 N ^ CT ’ ^ S ' ^ (1) and 21, Proviso. 19 N L. 

* V 2 —Scope—Duty of Court under 
—No application made to set aside sale—Effect on 

Under O. 21, R. 91, C P. Code, an execution 
sale must be confirmed if no application lias been 
made under Rr. b9, 90 or 91 ; and a sale thus con- 
firmed becomes absolute (GreenfiPld F r \ 
Shriram z/. Maroti. 20 N.L.J. 222 ' F,C) 

7777?' 21 ’ R . 92 —Scope—If controlled by C. P. 
Debt Conciliation Act, S. 21. See C P Debt 
Conciliation Act. S. 21. 1938 N L. T 60 ’ 

riddf»n^h" ^ n’ ?^~ir^£r Pe "~‘ I * controlled or over¬ 
ridden by S 11, C. I . Money-Lenders’ Act See C. 

P. Mo ney-Lenders Act, S. 11. 1938 N L.J. 15. 

in appeal ** ^ Second appeal—Order passed 

No second appeal lies against an appellate order 
upholding an order rejecting an application to set 
aside sale under O 21, R. 92. C. P. Code. (King, 
CJ. and Zia-ul-Hasan, J) Bhoona v. Badri 
Prasad. 160 I.C. 468=8 R O. 262=1936 OLR 
79=1936 O.W.N. 137=A I.R. 19 36 Oudh 172 
. , 21 * R 92 —Second appeal—Oner settine 

Pat C 119 e * ^ C P ' C ° DF ’ S ' 10 °- A I R 193 * 

”7 °* 2 i» ? r - 92 and 93 —Withdraival of depo¬ 

sit on sale being set aside-Subsequent confirma- 
iion of sale-Right to ask for re-sale—Point of 
time — Forum. J 
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o 21 Rr. 95 and 97, C. P. Code, obtain posses¬ 
sion as against the beneficiaries under the will, 
that is to say. the beneficiaries entitled to the 
estate which is represented by the executors. 
The reason for this is that the beneficiaries are 
not affected by Rr. 97, 95 or 35. Beneficiaries do 
no t claim under executors, and they are not 
“judgment-debtors” or some persons on their be¬ 
half under R. 95 or any person bound by a decree 
under R. 35. (Ameer Alt, J.) Prabhas Chunder 
Mullick v. Dhirendranath Ker 169 l.C. 454 
=10 R.C. 1=A.I.R 1937 Cal. 301. 

_O 21, Rr. 95 and 97—Property in Karachi 

Court's jurisdiction sold in execution by Bombay 
High Court—Decree-holder auction-purchaser 
obstructed from obtaining possession - -Decree 
sent for execution to Karachi Court—Power of 
Karachi Court to remove obstruction. See C. P. 
Code. S. 42. A.I.R. 1936 Sind 11. 

__O. 21, Rr. 95 to 99 and S. AT—Relative 

scope. 

O. 21, R. 95 and the subsequent rules in O. 21, 
relating to delivery of possession to the decree- 1 
holder or auction-purchaser fall under an order 
relating to the execution of decrees and orders. 
When a question arises as to the kind of posses¬ 
sion to be delivered, it is a question relating to 
the execution of the decree. (Stone. CJ. and 
Ptiramk, f.) Mst. Semabit;. Ganpatrao Yadorao. 

I LR. (1938) Nag 583 = 177 I,C. 643=11 R.N. 
155=A.IR. 1938 Nag. 212. 

-O. 21, R. 95— Second application by 

auction purchaser— lf lies—Limitation—Starting 
point—Limitation Act , Art. 167. 

A second application for delivery of possession 
under O- 21, R. 95, C. P Code, can be made by 
the auction-purchaser, if it is otherwise within 
time. The period of 30 days under Art 167 of 
the Limitation Act is to be counted from the date 
of the resistance or obstruction of which com¬ 
plaint is made and not from the date of the first 
resistance in respect of which an application for 
delivery of possession was made and dismissed 
for default. (M C. Ghose, J ) Surama Sundari 
Devi v Kiran Sashi Chowdhurani. 176 l.C. 
816=11 R.C. 185=42 C.W.N. 478=A.I.R. 1938 
Cal. 352. 

-O. 21, R. 97— Applicability — Person entitled 

to order for possession. 

R. 97, O. 21, would apply equally to a person who 
was entitled to an order for possession in the 
same way as it, in terms, applies to the holder of 
a decree for possession. An order which has been 
made for a receiver to obtain possession is in 
effect, and for the purpose of execution, the same 
as a decree for possession, and application under 
O. 21, R. 97, though not made by the receiver in 
person is proper if it has been made on behalf of 
the receiver. ( McNair , J.) Kedar Nath v. 

Baijnath A.I.R. 1939 Cal. 494. 

-O 21, R. 98—Bona fide objections — Dispute 

between Agraharamdars and tenants regarding 
occupancy rights—Claim for delivery against 
Agraharamdar—Tenants objecting to actual pos¬ 
session—Procedure. 

Where litigation regarding occupancy tenant’s 
rights was going on between the Agraharamdars 
and tenants of the village, and other tenants also 
claimed occupancy rights, and seeing that the 
matter was sub judice, asserted the right to actual 
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possession on the basis of that right against the 
person claiming delivery from Agraharamdars. 

Held,that the objection by such tenants was 
cerlainaly a bona fide one and not at the instiga- 
tion of the judgment-debtors within the meaning 
of O. 21, l . 98, so that the only result of an appli¬ 
cation under R. 99 would he a dismissal followed 
by a suit. ( Ramesam and Cornish, JJ.) Venka- 
takkishnayya v . Venkatanarayana Rao 169 
Ic 4 56=10 R.M. 43=A.I.R. 1936 Mad. 733. 

0.21.R.98 —Exercise of power under — 
Condition precedent —“7 udgment-debtoP* meaning 

°f • 

The condition precedent to the Court putting 
the decree-holder into possession in the exercise 
of its power under O. 21, R. 98, C P Code, is that 
the resistance or obstruction should have been 
occasioned without any just cause by the judg¬ 
ment-debtor or by some other person at his insti¬ 
gation or on his behalf. The word “judgment- 
debtor" in R. 98 must be interpreted in the light 
of the definition of the term as given in S. 2 (10), 
C. P. Code. ( Mulla. J.) Kulsoomunnjsa v. 
Raghubar Dayal. I.L.R (1940) All. 87=1939 
A.W.R (H.C ) 817=1939 A.L.J. 1160. 

-O. 21, R. 98 —"Person other than the judg¬ 
ment-debtor"—Suit on mortgage against legiti¬ 
mate son of mortgagor—Plaintiff not aware of 
existence of illegitimate son and not impleading 
him as defendant — Effect—Illegitimate son — If 
person other than the judgment-debtor. 

Where a mortgagee institutes a suit on his 
mortgage impleading as defendant to the suit the 
legitimate son of the deceased mortgagor bona 
fide believing that he is the only legal representa¬ 
tive, and such legal representative is in possession 
of the properties on the date of the suit and the 
date of the decree, and there is no fraud or collu¬ 
sion between the plaintiff and legitimate son, an 
illegitimate son of the mortgagor, of whose exis¬ 
tence the mortgagee is not aware at the time and 
whom he does not consequently implead as a 
defendant to his suit, would be bound by the decree 
in the suit. He cannot be regarded as a person 
other than the judgment-debtor within the mean¬ 
ing of O. 21, R. 98, C P. Code. (Abdur Rahman, 
J.) Vythilingam Pillai v. Seshan. 185 l.C. 
850=12 R M. 580=49 L.W. 103=1939 M.W.N. 
295=A.I.R. 1939 Mad. 477=(1939) 1 M.L.J. 
416. 

-O. 21, R. 99 —“Person other than the judg¬ 
ment-debtor”—Meaning of—Decree on mortgage 
by Hindu father—Suit by sons for partition— 
Decision that mortgage decree thereon binding on 
sons—Effect of—Sons, if persons “other than the 
judgmeni-debtor”—Remedy of purchaser for pos¬ 
session—Application under R. 95—If lies—Suit— 

If necessary. See O. 21, R. 95. 45 L.W. 568= 
(1937) 1 M L.J. 667. 

- O. 21, R. 100 — Applicability—Execution of 

rent decree against recorded tenant of non-trans- 
ferable holding—Private purchaser from recorded 
tenant —Application under O. 21, R. 100 — Compe¬ 
tency—Purchase not recognised by landlord 
Effect. 

An application under O. 21, R. 100, C. P. Code, 
by a private purchaser from the recorded tenant 
of a non-transferable holding, in the course of ex¬ 
ecution of a rent decree obtained by the landlord 
against the recorded tenant, is incompetent when 
such purchase has not been recognized by the Jana- 
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C. P. CODE (1908), O. 21, R. 94. 

- Q. 21, R. 94 Sale certificate—Date of. 

Under the Code a sale certificate should bear 
the date of confirmation of sale. ( Ramesam and 
Cornish. JJ.) Vf.nkatakrishnayya v. Venkata- 
narayana Rao 169 I C. 456=10 R.M. 43=A.I. 
R. 1936 Mad. 733. 

-0.21, R. 94— Sale certificate—Effect of— 

Property not proclaimed or put up for sale but 
included in sale certificate—Purchaser’s title to. 

A sale certificate is only a formal document 
confirming what was purchased in the Court 
auction and cannot confer title on the purchaser 
to property which was never included in the 
proclamation of sale or put up for sale, though 
includecTTfnhe sliTe certificate. The purchaser 
can only base his title to the property by virtue of 
his purchases and not on the certificate of sale. 

(Venkataramana Rao, 7.) Chidambaram 
Chettiar v. Rangaswami Devar. 175 I.C 208= 
10 R.M. 758=1937 M.W.N. 1267=A.I.R. 1938 
Mad. 232. 

- O. 21, R. 94— Sale certificate — Caine. 

The sale certificate is the document of title in 
cases of sales in execuiion, and as such it cannot 
be lightly ignored by reference hack to other 
documents and it cannot be argued that the pro¬ 
perty could not have been sold and so must be 
taken not to have been sold. ( Bennet and Verma, 
JJ.) Kunjlas Kun war v.~ Krishna Deo Singh. 
187 I.C. 185=12 R.A. 487=1939 A.L.J. 1079= 
1939 A.W.R. (H.C.) 920=A.I.R. 1940 All. 121. 

- O 21, R. 94— Sale certificate—Value of — 

Issuing in the name of third party — Competency. 

The law recognizes only the method under 
which a man can sell his property to another and 
that is by a registered sale deed. There is, how¬ 
ever, one exception and that is about transfers 
created by operation of law. In case where pro¬ 
perty is purchased by a person at a Court sale, 
no sale deed is necessary. The sale certificate 
which the Court will issue will show that the 
purchaser got a title and the property vested in 
him from the date of the sale. The sale certifi¬ 
cate will not be a title deed but would be statutory 
evidence of transfer in place of the mode of 
transfer by a registered sale deed. Having regard 
to the provisions of R. 94 of O. 21, the Court will 
issue the sale certificate only in the narre of 
auction-purchaser or if he dies in the name of his 
legal representative. But the Court is incom¬ 
petent to recognize any transfer or arrangements 
made by the auction-purchaser with a third per¬ 
son. ( Rachhpal Singh, 7.) Makhan Lai. v. 
Baldeo Prasad. 176 I.C 774=11 R.A. 147= 
1938 A.W.R. (H.C.) 530=1938 A.L.R. 681= 
1938 A.L.J 625=A.I.R. 1938 All 471 

- O. 21, R. 94— Sale certificate — Whether 

canbe granted to assignee of auction purchaser. 

There is nothing whatever in O. 21, R. 94, C, P. 
Cod* to prevent an assignee from the auction- 
purchaser applying for the sale certificate, nor to 

prevent the Court granting it to him. (Broom¬ 
field, 7.) Ganapati Manjia v. Subraya 
Rayappa. 161 I.C. 740=8 R.B. 363=38 Bom 
L.R. 104=A I R 1936 Bom. 137. 

———O. 21, R. 95— Applicability—Claim by per¬ 
son independently of the judgment-debtor. 

O. 21, R. 95, C. P. Code, has no application to a 
case in which the property sold in execution is 
claimed by a person in his own right and inde¬ 
pendently of the judgment-debtor. ( Cornish , 7.) 


C. P. CODE (1908), O. 21, R. 95. 

1 Peer Bathummal Beevi v. Mkekammal Bf.evi. 
167 I.C. 113=9 R M. 424=1936 M.W N. 1369= 
44 L.W. 698=A.I.R. 1937 Mad. 108=71 M.L.J. 
725. 

-O. 21, R. 95— Applicability — Decree on 

mortgage executed by Hindu father—Partition 
suit by sons impeaching mortgage—Decree hold¬ 
ing mortgage valid and binding on sons—If makes 
sons parties to mortgage decree—Application by 
decree-holder for possession under R. 95 — Com¬ 
petency — Suit—Necessity — O. 21. R. 99. 

VVhere it is decided in a suit for partition by 
Hindu sons against their father, that a mortgage 
executed by the father on the footing of which 
the mortgagee has obtained a decree, was execut¬ 
ed for legal necessity and for purposes binding 
on the family and that the father fully represent¬ 
ed the family in the saic! transaction and that the 
sons are bound by the decree passed th< reon, it 
must be taken that the sons as members of the 
family were also parties to the mortgage decree, 
and not “persons other than the judgment- 
debtor” within the meaning of O. 21, R. 99, C. P. 
Code. The decree-holder may in such a case 
apply for possession under O. 21, R. 9^ and need 
not file a suit for possession. (Venkataramana 
Rao.J.) Palaniappa Chettiar v. Kamaswami 
Servai. 1937 M.W.N. 258=169 I C. 673=10 R. 
M. 100=A.I R. 1937 Mad. 582=45 L.W. 568= 
(1937) 1 M.L J. 667. 

-O. 21, Rr. 95, 96— Applicability—Delivery 

—Obstruction by tenant. 

VVhere delivery that is originally attempted is 
under O. 21, R. 95, i e., actual vacant possession, 
and the result of objections raised is that the out¬ 
standing dispute that remains is only the rights 
of tenants, the commonsense and reasonable view 
is that delivery, so far as landlord's right is con¬ 
cerned under O. 21, R. 95. is effected, and what is 
not completed is the right to actual possession 
asserted by tenants. (Ramesam and Cornish, JJ.) 
Venkatakrishnayya p. Venkatanarayana Rao. 
169 I.C. 456=10 R.M. 43=A.I R. 1936 Mad 733. 

-O. 21, Rr. 95 and 97 —Application by 

decree-holder auction-purchaser— If one in execu¬ 
tion. 

Auction-purchasers who are decree-holders do 
not cease to be parties to a suit, and even if they 
ask relief as auction-purchasers they are still 
decree-holders coming under the provisions of 
S. 47. Therefore an application under O. 21, 
Rr. 95 and 97 by decree-holder auction-purchaser 
is an application in execution of a decree and the 
removal of obstruction to the decree-holder 
auction-purchaser is in execution of the decree 
even though the decree be only for sale. (Davis, 
J.C.and Mehta, A.J.C ) British India Steam 
Navigation Co„ Ltd v. Jiwantee & Co. 30 S.L. 
R. 290=161 I.C. 524=8 R S. 149=A.I.R. 1936 
Sind 11. 

—-O. 21, R. 95—Delivery under—Effect— 

Right of purchasee to cut crops on land. See 
Penal Code. S. 427. A.I.R. 1936 Cal. 157. 

--—O. 21, Rr. 95 and 97— Mortgage decree 

against executors — Sale of property — Purchaser , 
if can proceed against beneficiaries to obtain pos¬ 
session. 

Where a mortgage decree has been obtained 
against executors in their representative capacity 
and there has been a decree for sale and a sale is 
held, the purchaser cannot by proceeding under 
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recover possession of the property has become 
barred by reason of the provisions of O. 21, R. 
103, it follows that the right of every individual 
member constituting the joint family for posses¬ 
sion of such share in the property as he might be 
entitled to on partition must be equally barred. 
( Srivastava, CJ. and Zia-ul-Hason, J .) Nihal 
Chand v. Kushai. Chand. 13 Luck. 389=168 I. 

£,*? 5 “ 9RO 51 0= 1Q 37 O.L.R. 331=1937 O. 
W.N. 822=A.I.R. 1937 Oudh401. 

O. 21, R. 103 —Attaching decree-holder 
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material in an application under O. 21, R. 100 
whether or not his possession was subject to the 
mortgage right of the decree-holder. ( Dhavle , 
t 1 Ramchandra Jha v. Prasad Thakur. 174 

xc 382 (1P4B.R. 432=10 R.P. 505=1937 P. 

\V N. 953=A.I.R. 1938 Pat. 90. 

_O. 21, R. 102— Applicability—Involuntary 

alienations gendente lite. . 

The rule of Us pendens is expressly recognised 
in O. 21, R. 102, C. P. Code, as regards transfers 
in the course of execution proceedings. The 
language of the rule is sufficiently wide to cover 
both voluntary alienations on the part of judg¬ 
ment-debtor and transfers by a Court sale or a 
sale under the Public Demands Recovery Act. 

(F do lev /.) Bepin Chandra Gorain v Hem 
Chandra Mukherji. I.L.R. (1939) 2 Cal. 63= 

43 C W.N 692=185 I.C. 424=12 R.C. 368=A. 

I.R. 1939 Cal. 709. 

__O. 21, R. 103— Applicability—Sale of mort¬ 

gaged property in execution of money decree 
pending suit on mortgage—Subsequent sale in 
execution of mortgage decree—Purchaser under 
mortgage decree obtaining delivery in disposses¬ 
sion of purchaser under money decree—Applica¬ 
tion by latter- Dismissal—Suit for possession on 

redemption-Limitation. . 

A money decree-holder purchased his judgment 
debtor’s property which was subject to a mort¬ 
gage in execution of his decree pending a suit on 
the mortgage against the judgment-debtor mort¬ 
gagor and obtained possession After the sale 
but before delivery of possession, a decree was 
passed in the mortgage suit, and in execution of 
the mortgage decree the property was sold and not be a ground for holding that lie did not claim 

a right to the present possession of the property. 
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purchasing mortgaged property and obtaining 
Possession -Not party in mortgage suit — Dispos¬ 
sessed by purchaser of same property at mortgage 
sale—Application under O. 21, R 100 dismissed — 
Suit for redemption fell under O. 21, R. 103. 

A decree-holder who had attached judgment- 
debtor’s mortgaged property in execution of his 
money decree, purchased the same and obtained 
possession but was subsequently dispossessed by 
the purchaser of the same property in execution 
of the mortgage decree. The attaching decree- 
holder applied under O. 21, R. 100 complaining of 
the dispossession, but his application was dis¬ 
missed. Subsequently he filed a suit for redemp¬ 
tion and based his claim on the fact that he was 
not made a party to the mortgage suit, the mort¬ 
gage decree and sale were not binding on him and 
therefore as auttion-purchaser being in lightful 
possession of the disputed property could not be 
dispossessed therefrom. 

Held, that the suit fell under O. 21, R. 103 and 
the mere fact that in the suit the decree-holder 
sought to recover possession on redemption could 


* purchased by the mortgagee who duly obtained 
delivery of possession. The prior purchaser 
under the money decree applied under O. 21, R. 
100, C. P. Code, complaining of dispossession; 
that application was dismissed eventually on 4th 
August, 1927. On 30th July, 1930, the money 
decree purchaser brought a suit claiming, inter 
alia, possession of the property upon redemption 
of the mortgages on the ground that they had a 
right to redeem the property. 

Held, that the suit was not really a suit for 
redemption, but a suit for establishment of the 
right to the present possession of the property 
and fell under O. 21, R. 103, C. P. Code, and, not 
having been brought within one year as required 
by Art. 11-A of the Limitation Act, was barred 
by time. (Khoja Mohammad Noor and S.C. 
Chatterjee, JJ.) Baiju Lal Marwari v. Thakur 
Prasad Marwari. 18 Pat. 155=180 I.C. 974= 
11 R.P 552=5 B R. 508=1938 P.W.N. 836=19 
Pat.L.T. 781=A.I.R 1939 Pat. 7. 

-O. 21, R. 103 —Application under R. 100 fry 

manager of joint family dismissed—No suit 
brought within limitation—Effect—Suit by mem¬ 
ber of family for partition of his share in pro¬ 
perty—If barred. 

Where an application under O. 21. R. 100, C. P. 
Code, made by a manager of a joint Hindu family 
on behalf of the family was dismissed and no suit 
was brought within limitation to establish the 
right of the joint family to the possession of the 
property, the order dismissing the application 
becomes conclusive under O- 21, R. 103, C. P. 
Code. The result of this is the joint family has 
lost the right to possession of the property. 
.When the right of the family as a whole to 


(Mahomed Noor and Chatterji, JJ ) Baiju Lal 
Marwari v. Thakur Prasad. 18 Pat. 155=180 
I C. 974=11 R.P. 552=1938 P.W.N, 836=19 
Pat.L.T. 781=5 B.R. 508=A.I.R. 1939 Pat. 7. 

0.21, R. 103 —Construction and scope — 


Adverse order—Subsequent declaration of title of 
defeated party within one year in suit instituted 
against him prior to order—Effect of—If super¬ 
sedes order—Fresh suit within a year by a party 
adversely affected by order—If obligatory. 

The object of O. 21, R. 103, C. P. Code is to 
have a speedy settlement of questions of title 
raised in execution sales. But the institution of 
a suit by the unsuccessful party is not the cnlv 
remedy forgetting the adverse order superseded. 
What is contemplated as necessary to supersede 
the order is the establishment of a right to the 
property. Consequently if the unsuccessful party 
is able to get his right declared or established 
within a jear, though in a suit instituted not by 
him but against him, the order under R. 103 must 
be held to have been superseded by the later 
adjudication. What makes the order conclusive 
is not the failure to institute a suit but the failure 
to have the right established. If therefore the 
unsuccessful party’s title is declared or establish¬ 
ed within a year of the adverse order in a suit 
wherein he is a defendant, it is not obligatory on 
him to institute a suit within a year to es,a ?r s 
his title to the property. (Venkatarotnono 0 0 , 
/.) Palaniappa Chettiar v. Ramaswami bERV. 

1937 M.W.N, 258=169 I.C. 673=10 RM-1°°-t 
45 L.W. 568=A.I.R. 1937 Mad. 582=(1937) 1 
M.L.J. 667. 
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——O. 21, R. 103— Court-fees—Suit under —Ad 
valorem —If payable.. 

Obiter. —The view that in a suit under O. 21, 
R. 103, C. P. Code the plaintiffs would have to 
pay court-fees on that part of the claim which 
amounts to a prayer for recovery of possession is 
erroneous. ( Courtney Terrell, C.J. and James , 
/.) Gajanand Marwari v Nonidh Lal. 174 I. 
C. 630=4 B.R 470=10 R.P. 538=1938 P.W.N. 
307=19 Pat L.T. 250=A.I.R. 1938 Pat. 321. 

-O. 21, R. 103—Scope—Claim under O. 21, 

R. 100 by dispossessed person—Order allowing 
and holding that judgment-debtor had noetic to 
property sold—Remedy of purchaser—Applica¬ 
tion for refund of purchase money—Dismissal— 
Subsequent suit for refund— Maintainability. 

See C. P. Code, O. 21, Rr. 91 and 93. 19 Pat L. 
T. 80. 

-O. 21, R. 103— Scope — Obstruction to deli 

very by manager of joint Hindu family—Order 
removing obstruction and failure to sue within 
one year—If final and conclusive as against other 
members. 

Where the manager of a joint Hindu family 
obstructs delivery of property to a purchaser, 
and the obstruction is ordered to be removed, the 
Court holding that the manager was not in posses¬ 
sion it must be taken that the manager is acting on 
behalf of the entire family. If no suit is filed to 
set aside that order within one year, it becomes 
final and conclusive not only as against the 
manager but against all the members of the 
family. {Wadsworth, J .) Paramasivan Pillai 
v. Thiruvudaya Pillai. 1940 M.W.N. 144=51 
L.W. 386=A.I.R. 1940 Mad. 636. 

--O. 21, R. 103—-Scope—Order on application 

under R. 100—Revision—Competency—Grounds 
for interference. See C. P. Code, S. 115. 44 L. 

W. 703. 

-0.21, R. 103— Scope — Order on obstruction 

to delivery—-Appeal—Wrong entertainment of 
appeal — Revision — Interference. 

In cases where delivery of possession is obs¬ 
tructed by a third party the order passed by the 
executing court is final under O. 21, R. 103 and 
not open to appeal. If an appeal is entertained 
against such an order , the appellate Court acts 
without jurisdiction and the case is clearly one 
for revision by the High Court, which has power 
to interfere either under the appellate jurisdiction 
or revisional jurisdiction. Even if a second 
appeal is not competent, the High Court will 
interfere in revision. {Mohammad Noor and 
Madan, JJ.) Mst.Champa Debi v. Ramchandra 
Marwari. 165 I.C. 986=9 R.P 248=17 Pat.L. 
T. 815=3 B.R 114 (1)=A.I.R. 1937 Pat. 136. 
-O. 21, R. 103— Scope — Purchaser of pro¬ 
perty in execution of money decree pending suit 
for possession of same property—Objection by to 
delivery of possession in execution of decree for 
possession in former suit — Claim of bona fide 
possession in own right—Refusal of delivery by 
executing Court—Remedy of holder of decree for 
possession—Separate suit — Revision. 

Pending a suit by the petitioner for recovery of 
possession of an estate the respondent's predeces- 
sor-in-interest sued the person then in possession 
of that estate for recovery of money for goods 
sold and delivered and obtained a decree in exe¬ 
cution of which he put up some part of the estate 
fo sale and purchased it himself at the sale. The 

Q.. D.—ioO 
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petitioner ultimately obtained a decree for posses¬ 
sion of the estate, but when he attempted to take 
delivery of possession he found the respondent in 
possession of a village which he had purchased in 
execution of his money-decree. The resp< ndent 
pleaded that the petitioner himself was a party to 
the proceedings in execution of his decree and 
that he was therefore bound by the execution 
sale. Petitioner then applied under 0.21, R. 35 
to have the respondent ousted from possession 
the respondent objected to the same on the 
ground that he was bona fide in possession on his 
own account. The executing Court dismissed the 
application. 

Held, in revision, that the petitioner’s proper 
course was to bring a suit for possession of the 
properl}', in which the question of title and the 
question of priority of his decree as well as the 
respondent’s title by reason of his purchase in 
execution might be properly adjudicated upon, as 
the executing Court could only deal with the 
question of bona fide possession and not with the 
legal merits of title ; and the order refusing deli¬ 
very was right arid could not be interfered with in 
revision. ( Courtney Terrell, C.J. and Manohar 
Lall,J.) Gopal Bux Rai v. Mankali Df.vi. 172 
I.C. 4=10 R.P. 303 ( 1)=18 Pat.L.T. 833=A.I. 
R. 1937 Pat. 615 

-O. 21, R. 103— Scope—Suit under—Decree- 

holder-purchaser—Application for delivery of 
possession—Dismissal on objection by person 
claiming under judgment-debtor—Suit by decree- 
holder—Plea that decree on which suit based was 
zuithout jurisdiction — Sustainability. 

It is not open to the defendant in a suit under 
O. 21, R. 103, C. P. Code, instituted by the decree- 
holder-purchaser whose application under O. 21, 
R. 95 has been dismissed, to contend that the 
decree in execution of which the plaintiff became 
purchaser of the disputed property was passed 
without jurisdiction. It is for the Court which 
tries a suit to determine whether it has jurisdic¬ 
tion or not to entertain a suit or proceeding, and 
if there is a judicial determination of the ques¬ 
tion, the judicial determination assuming juris¬ 
diction cannot be collaterally attacked. That 
determination must be held binding on the other 
party, and a person who, claiming through the 
judgment-debtor, resists the decree-holder pur¬ 
chaser in taking possession cannot be heard to say 
that the decree on which the suit under O 21, 
R. 103 is based was without jurisdiction. (Mitter 
and Patterson, JJ.) Biraj Mohini Dassi v. 
Sarala Devi Chowdhrani. 64 C.L.J. 115=41 
C.W.N. 396=169 I.C. 913=10 R C. 59=A.I.R. 
1937 Cal. 88. 

-O. 21, R. 103— Scope—Suit under — Enquiry 

—If limited to possession on date of adverse 
order—Duty of plaintiff. 

It is not correct to hold that in a suit under 
O 21, R. 103, C. P. Code, the Court has merely to 
ascertain whether the plaintiff was in possession 
at the date of the order against him, which has 
given rise to the suit. The rule requires the 
plaintiff to establish the rights which he claims to 
the present possession of the property. {Wort 
and Rowland, JJ.) Syed Abdul Hakim v. Man- 
gal Chand. 17 Pat 164=177 I.C. 806=5 B.R. 
22=11 R.P. 184=A.I.R 1938 Pat. 433. 

-O. 21, R. 103— Scope and effect of — Execu¬ 
tion purchaser—Obstruction to delivery order — 
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Subsequent suit by purchaser for partition and 
separate possession—Issues raised in prior obs¬ 
truction proceedings—If can be re-agitated. 

An order under K. 98 of O. 21, C. P. Code, can 
be passed only after notice to the person resisting 
or obstructing delivery to the execution pur¬ 
chaser, and an investigation of the case as con 
templated in R. 97 (2). O. 21, R. 103 clearly covers 
an order under R. 98. In a suit by the execution 
purchaser for partition and separate possess.on 
of the property purchased by him the defendant 

resister is precluded from r e-ag.tating theques- 

tions which he has put forward and which have 
been adjudicated upon in the obstruction proceed¬ 
ings So far as the conclusiveness enacted in the 
final part of R. 103 is concerned, it makes no 
difference whether the questions are sought to be 
re-agitated by a person as plaintiff or as defen¬ 
dant But it will be going too far if it were held 
that every issue sought to be raised must be taken 
to be precluded by O. 21, R. 103. Issues which 
could not be raised in the obstruction proceedings 
such as one which attacks the validity of the 
de-ree »n execution of which the proceedings 
a rose can be raised in the suit and are not pre¬ 
cluded by R. 103. ( Varadachariar , /) Methar 

Roiviher/Sahu Moideen Rowther. 167 I.C 
fag" R M 436=45 L.W. 91 = 1937 M.W.N. 27 
=A I R 1937 Mad. 366=(1937) 1 M.L.J. 122. 

_ _Jo 21 R. 103—Suit by a vendee under— 

Nature of—Plaintiff, if can claim rights under 
S. 53- A., Transfer of Property Act.' See Trans¬ 
fer of Property Act, S. 53-A and C. P. Code, 
0 21. R. 103. 1939 O.W.N. 876. 

__o. 21, R. 103— Suit under—Court-fees— 

Nature of suit—Determination. 

O 21, R. 103 enables a suit to be filed on a 
Court-fee of Rs. 20 for possession, by a person 
who has been dispossessed in execution of a 
decree to which he is not a party, and whose appli¬ 
cation under O. 21, R. 100 has been disallowed. 
Though the plaint does not purport to be filed 
under O. 21, K. 103, when the plaint contains the 
necessary allegations the suit can be held to be 
one under the rule. It is the substance rather 
than the form of the suit which should be consi¬ 
dered in determining the nature of the suit. 
(iVeston.) Abdul Ghaffar v. Mohamed Shafi. 
1935 A M.L J 107. 

—.-0.21, R 103—Suit under—If continuation 

of claim under O. 21, R. 11—Special oath in claim 
—If conclusive in suit under K. 103. See Oaths 
Act, S. 11. 51 L.W. 449. 

-O. 21. R. 103— Suit under — Loss of posses¬ 
sion pending suit—Ultimate decree—Restoration 
of possession—If can be ordered. 

Where during the pendency of a suit under 
0.21, R. 103, C. P. Code, the plaintiff loses pos¬ 
session of the property, an order for restoration 
of possession would be justified, if the suit is ulti¬ 
mately decreed. ( Bennet , J.) Firdos Jahan v. 
Mahomed Yunus. 15 Luck. 43=184 IC 401= 
12 R O 109=1939 O.W.N 876=1939 O L R.614 
=1939 A W R. (C.C.) 193=A.I.R. 1940 Oudh 1. 
-O. 21, R. 103—Suit under for mere decla¬ 
ration—Maintainability without claim for posses¬ 
sion. See Specific Relief Act, S. 42, Proviso. 
1938 P.W N. 455. 

-O, 21. R. 103—Suit under—Prayer for 

possession—Court fee payable. See Court-Fees 
Act, Sch. II, Art. 17. 1938 N.L.J. 107. 


C. P. CODE (1908), O. 21, R. 139, 

-0.21, R. 103— Suit under — Proper Parties . 

As it is essential for the plaintiffs in a suit 
under O. 21, R. 103, C. P. Code, to establish their 
right not only against the decree-holder, but also 
against the judgment-debtor in such cases the 
judgment-debtor would be a proper if not a 
necessary party. ( Niyogi , /.) Dinkarrao v. 
Ratansi Asaram. I L R. (1939) Nag 422=179 
I C 837 = 11 R N. 321=1938 N.L.J. 107=A I.R. 
1938 Nag. 300. 

: - O. 21. R. 104 (Oudh C. C. rules)—‘Debt', 

if confined to ascertained amounts—Proceedings 
under^the rule—If involves question of attach¬ 
ment. 

It cannot be contended that until a debt is as¬ 
certained. it cannot be called a ‘debt' within the 
meaning of R 104 of O. 21. This rule does not 
involve any question of attachment. ( Yorke , /.) 
Lincoln v. Anderson 179 1.0. 601=11 R.O 187 
=1939 O L.R. 61 = 1939 O.A. 196=1939 O.W.N. 
82=A.I R. 1939 Oudh 86 . 

-O. 21 , Rr. 107 and 112 | (Oudh)— Order 

under R. 107 —Second appeal. 

An appeal is allowed under O. 21, R. 112against 
an order of Civil Court proceeding under O. 21, 
R. 107. No right of second appeal is allowed 
under the Code. {King, C.J. and Nanavutty. J.) 
Lachhman Prasad v. Muhammad Yunus. 160 
I.C 42=8 R O. 245=1936 O W N. 114=1936 O. 
L.R 38=A I.R 1936 Oudh 167. 

-O. 21, R. 124 (as amended in Allahabad), 

—Fees of custodian under—Jurisdiction to settle 
—Order calling upon decree-holder to pay fees to 
custodian—If without jurisdiction. 

An order by the executing Court calling upon 
the decree-holder to pay a certain sum of money 
to a custodian or Supurddar by way of fees paya¬ 
ble under O. 21, R. 124, C. P. Code, as amended 
by the Allahabad High Court, is not without 
jurisdiction. It is the execution Court only which 
can settle the fee which is to be paid to the custo¬ 
dian under the rule ; and it is the only decree- 
holder, as the person who has got the property 
attached, that can be called upon to pay the fee. 

( Sulaitnan , C.J. and Bennet, J.) Govind Prasad 
v. Yad Ram. 1937 A.W.R. 141=1937 A.L J. 160 
=169 I.C. 634=10 R.A. 44 (1)=1937 A.L.R. 
566. , 

- O. 21, R. 131 — Construction—*Charge , if 

confined to charge created by act of parties. 

There is nothing in the words of R-131 of 
O. 21. C. P. Code, or anything in the principle 
underlying the garnishee orders which would 
justify a construction restricting the word 
‘charge' in R. 131 to a charge created by act of 
parties only A charge created by operation of 
law is equally within the purview of R. 131- 
(Collister and Bajpai , JJ.) Ramchandra v. Ram 
Lal. 1940 A.W.R. (H.C.) 470. 

-O. 21, R. 139 (1) and (2) All.— Scope and 

distinction between — Court-fee to be poxd on 
qarnishee's appeal. „ * 

Sub-R. (2) of R. 139 of O. 21, C. P. Code, is 
intended to cover the case where the decision is 
that the application should be dismissed and su 
R. (1) is intended to cover the case wheretne 
application is allowed. The object of the di 
tion may be to exempt a decree-hoi-der w , 
already paid court-fee on his plaint . t 
further ad valorem payment, where ne ,• 
appeal from a dismissal of a garnishee appiica 
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tion. But where the appeal has to be brought by 
a garnishee when his liability is held to exist, 
the garnishee may have been intended to pay ad 
valorem court-fee, as he has not paid any court- 
fee in the lower Court. Where the liability of a 
garnishee has been held to exist and an appeal is 
preferred, it is on account of the special provi¬ 
sion in O. 21, R. 139 (1). The words refer to 
those conditions of an appeal as if it were a 
decree—and one of such conditions of an appeal 
from a decree for money is the payment of ad 
valorem court-fees. ( Bennet , A.C.J.) Ram 
Chandra v. Ram Lal. 175 I.C 310=10 R.A 
679=1938 A L R. 410=1938 A W.R. (H C.) 158 
=1938 A.L.J. 232=A.I.R 1938 All. 254. 

-O. 22—Abatement—Applicability to revi¬ 
sions. 

A Court hearing a revision application is not 
necessarily bound by the rules relating to abate¬ 
ment of appeals conlained in O 22, C P. Code. 
But a Court is not bound to substitute names of 
heirs even after the lapse of the period of limita¬ 
tion prescribed. The option of adding or refus¬ 
ing to add is at the discretion of Court which 
would not be exercised to add a person after the 
period of limitation except in special circum¬ 
stances. ( Sathe . J.M.) Gulab v. Girdhari. 
1940 A W.R. (B.R.) 126=1940 O.A. 775 = 1940 
R.D.367. 

-O. 22— Applicability—Death of plaintiff 

after dismissal of suit—Right of legal represen¬ 
tatives to file appeal. 

The provisions of O 22, C. P. Code, do not 
apply where a party dies after a final decree has 
been passed. If a plaintiff sues and dies after 
his suit has been dismissed, his legal representa¬ 
tives may appeal from the decree without making 
any application to be brought on the record in 
his place. ( Becket , /.) Risal Singh v. Chandgi. 
179 I.C. 760=11 R.L. 630=40 P.L.R. 767=A.I. 
R. 1939 Lah. 34. 

- —O. 22—Applicability — Municipality—Suit 
by Municipality represented by Special Officer — 
Decree—Appeal by defendant—Administration 
vested in commissioners pending appeal—Latter 
not imbleaded in place of Special Officer—Effect 
— Abatement. 

A Municipality is a Corporation and continues 
to be a Corporation even when it is administered 
by the Special Officer appointed by the Govern¬ 
ment. The only difference is that by statutory 
provision the powers of the Commissioners are 
vested in an individual. But the corporate 
existence of the Municipality remains the same 
as a Corporation never dies. A Municipality 
brought a suit for the recovery of certain 
amount, through its Special Officer appointed 
by the Government. On a decree being passed in 
favour of the Municipality, the defendant filed 
an appeal against the Municipality making the 
Special Officer as representing the Municipality, 
a respondent. Before such appeal the adminis¬ 
tration of the Municipality was restored back to 
the Commissioners. It was contended by the 
respondent municipality that the appeal abated 
as the Commissioners were not substituted in 
place of the Special Officer as respondents. 

Held, that the Municipality was a corporate 
body and it never died. The Commissioners who 
had taken charge of the Municipality could not 
be said to be representatives of the Special 
Officer, who was made a respondent. No subs- 
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titution was therefore necessary in such a rase 
and the appeal therefore did not abate. (Moham¬ 
mad Noor, J.) Ram Chandra Prasad v. P.vina 
City Municipality 4 B R 63=10 R.P 234= 
171 I.C. 691=A I R 1937 Pat. 588. 

-O. 22— Applicability — Representative suit — 

Suit under S. 92 or (). 1, R. 8— Appeal— Death of 
some respondents — Legal representatives not 
impleaded — Effect — Abatement . 

The death of one or more of several plaintiffs 
or defendants or several appellants or respon¬ 
dents in a suit or appeal, who are suing or being 
sued in a representative character does not lead 
to the abatement of the suit or appeal on failure 
to bring on record the legal representatives of 
the deceased party or parties within the time 
limited by law. O. 22, C P. Code, cannot he 
applied to a case instituted or defended b> a few 
persons on behalf of numerous persons not on 
record under O. 1, K. 8, C. P. Code, or to suit 
instituted under S 92, C- P. Code. (Khaja 
Mohammad Noor, J.) Jagdam Ram v. Asarpi 
Ram. 168 I.C. 113=3 B R. 386=9 R.P. 464= 
1936 P.W N. 867 = 17 Pat.L.T. 926=A.I.R. 1937 
Pat. 149 

-O 22— Applicability — Revisions before 

High Court. 

The provisions of O. 22, C P. Code, do not 
apply to revision applications and hence no rule 
of limitation governs the application for substi¬ 
tution of parties in a revision application. 
(Radha Krishna Srivastava, J.) Karim Hussain 
v. Pearey Lal. 15 Luck 26=1939 O.W.N. 819 
=184 I.C. 81=12 RO. 81 = 1939 O A. 686= 

1939 O.LR. 582=1939 A W.R. (C.C.) 149=A.I. 
R. 1939 Oudh 277. 

-O 22—Applicability to proceedings under 

U. P. Encumbered Estates Act. See U. P. 
Encumbered Estates Act, Rules, R. 6 and C P. 
Code, O. 22 1939 A.W. R.(H C.) 713. 

-O. 22—If inconsistent with S. 50 of U. P. 

Encumbered Estates Act. See U. P. Encum¬ 
bered Estates Act, S. 50 and C. P. Code, O. 22. 

1940 O.A. 518. 

-O. 22, R. 1— Plaintiff transferring all his 

rights—Transferees parties—Decree in ignorance 
of death of transferor—If a nullity. 

Where a plaintiff after the institution of a suit 
transfers his entire rights but continues as co¬ 
plaintiff with his transferees and dies during the 
pendency of the suit and a decree is passed in 
ignorance of such death, the decree does not be¬ 
come a nullity because of that plaintiff’s death, 
for the reason that after his transfer he was not 
a necessary party to the suit. ( Thomas, C.J. and 
Yorke.J.) Parma Sah v. United Provinces. 
181 I.C. 662=1939 O.L.R. 345=11 R O. 310= 
1939 O.V/.N. 500=1939 O.A. 464=A.I.R. 1939 
Oudh 196. 

—-—O. 22, R. 1— Right to sue—Survival of — 
Suit for damages for malicious prosecution — Dis¬ 
missal of suit in first Court or in Court of appeal 
— Appeal—Nature of claim—Death of respondent 
— Effect — Abatement. 

In a personal action like a suit for damages for 
malicious prosecution, if, in the first Court, the 
result was a dismissal of the suit, the plaintiff, 
in appealing against it, is only seeking to enforce 
the very claim which he unsuccessfully sought to 
enforce in the suit. The appeal, therefore, 
partakes of the character of the suit and the 
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“right to sue” will not survive on the death of 
either party. The appeal cannot be continued 
even in respect of costs or other reliefs which 
are merely incidental to the main relief. The 
same principle applies to the dismissal of the 
suit in appeal and the second appeal would abate 
on the death of either party ( Gruer.J .) Mani- 

RAMLALA BALIRAMLALA V. MT. ChATTIBAI. l.L, K. 

(1938) Nag. 280=170 I.C. 159=10 R.N. 48= 
A.I R. 1937 Nag. 216 . 

_q 22 R 1 _ Suit for damages for malicious 

prosecution—Death of plaintiff after decree— 

Execution by Legal representative—Permissible 

lit \ t is no doubt true that the right to get com¬ 
pensation for malicious prosecution is personal 
to the person wronged, and to such a right the 
maxim actio personalis moritur cum persona 
(a personal right of action dies with the person) 
fully applies. If, therefore, such person dies 
before suing the wrong-doer, his heirs, execu- j 
tors, or administrators cannot, after his death, 1 
maintain an action for the same relief against the 
wrong-doer. In such a case, clearly, there is a ! 
“discharge of the tort” by the death of the 
person wronged, and the wrong-doer is released 
from all liability for his tortious act. It is ! 
equally dear that if the injured person had ; 
brought a suit in his life-time, but had died! 
before a decree had been passed in his favour, 
the suit would have abated and his legal repre¬ 
sentatives could not have continued the suit after 
his death, for the “right to sue" in such a case 
being personal to the deceased did not survive. 
The position, however, is different when the suit 
had been decided in the plaintiff's time and a 
decree passed in his favour granting him com¬ 
pensation. On the passing of the decree, there is 
no longer an actio personalis in existence ; it has 
passed into a judgment and become a matter of 
record ( transit in rein judicatum). The original 
personal claim has merged in the decree of the 
Court and as such its character has entirely 
changed. The quondam plaintiff, as the decree- 
holder, has acquired the right to realise the 
amount decreed from the judgment-debtor, and 
this is a right of an entirely different character. 
He may enforce it himself by process of law, or 
(unlike the original claim) he may assign it to a 
third party, who can execute the decree. Further, 
the decree itself (also unlike the original claim) 
is liable to attachment by a creditor of the 
decree-holder. It has to all intents and purposes, 
become a part of the “property” of the decree- 
holder and, on his death, it devolves, as a part of 
his estate, on his heirs, executors or administra¬ 
tors, and they can execute it in the same manner 
as he would have done, if alive. (Tek Chatid and 
Ram Lall, JJ.) Salig Ram v. Charan Dass. 
185 I C. 877=12 R.L. 329=41 P.L.R. 610=A.I, 
R. 1939 Lah. 492. 

-O. 22, Rr. 2, 3 and 4— Applicability — Death 

of one of the appellants and one of the respondents 
—Heirs already on record—Application for sub¬ 
stitution — Necessity — Abatement. 

When in an appeal against a decree dismissing 
a suit, one of the appellants and one of the 
respondents die pending the appeal, and all the 
heirs of the deceased appellant and respondent 
are already on the record, the case is governed 
by R. 2 of O. 22, C. P. Code, and not by Rr. 3 and 
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4; no application for substitution is therefore 
necessary in such a case. The appeal cannot 
therefore abate by Reason of the omission ta 
apply for substitution. Even if it be that there 
are other heirs of the deceased appellant besides 
those on the record, there cannot be a total 
abatement of the appeal, when the shares or 
interests of the several appellants are separate. 
The surviving appellants, if successful, will get a 
decree to the extent of their shares. ( Macpher- 
son and Khaja Mohamad Noor, JJ.) Sankru 
Mahto v. Bhoju Mahato. 15 Pat. 326=165 
I.C. 612=9 R.P. 198=17 Pat.L.T. 584=3 B.R. 
64=A I.R. 1936 Pat 548. 

O. 22, R. 2— One of five Jat brothers own¬ 
ing property transferring it—Suit for possession 
against transferee by all brothers—One brother 
dying during pendency of suit—His legal repre¬ 
sentatives not brought on record — Suit, if abates 
as a zuhole. 

The rule of joint ownership and survivorship 
as understood by the Benares School of Hindu 
Law does not apply to Jat agriculturists. They 
enjoy the family property as tenants in common 
and share of each is capable of separation and 
division. Where therefore one of five Jat 
brothers, owning certain property, transfers it 
and the brothers institute a suit for its possession 
and during the pendency of the suit one of the 
brothers dies but his legal representative is not 
brought on record, the suit abates only as regards 
the share of the deceased brother and does not 
abate as a whole. ( Agha Haidar , J.) Kehr Singh 
v. Chanda Singh. 164 I.C. 971=9 R.L. 184= 
A.I.R. 1936 Lah. 578. 

-0.22, R. 2 and O. 23, R. 1(3)— Scope- 

Death of one of several plaintiffs—Heir refusing 
to join as plaintiff added as pro forma defendant 
—Suit then proceeded with — Abatement—Refusal 
to join as plaintiff—If withdrawal or abandon¬ 
ment of suit—Subsequent suit by such heir—If 
barred. 

Where the legal representative of a deceased 
plaintiff is added as a pro forma defendant, on 
his refusal to join as a plaintiff, and the suit 
proceeds as between the remaining plaintiff and 
the defendant and the newly added defendant, 
there is sufficient compliance with the require¬ 
ments of the law, and there is no abatement in 
such a case. The fact that the legal representa¬ 
tive does not become a plaintiff does not amount 
to a withdrawal of the suit by him so as to make 
O. 23. R. 1 (3), C. P. Code, applicable to the case. 
Where he merely refuses to join as a plaintiff 
and is impleaded as a defendant, and he does not 
make any formal application for withdrawing 
the suit or abandoning any part of his claim, 

O 23, R. 1 (3), C. P. Code, will not apply, so as 
to bar a subsequent suit by him. ( Fazl AH and 
Varma, JJ.) Manki Kanak Ratan v. Sundar 
Munda. 179 IC. 834=11 R.P. 413=5 B.R. 
298=1939 P.W.N. 41=20 P.L.T. 346=A I.R. 
1939 Pat 225. 

-O. 22, R. 2— Suit by reversioners as f uch ~~. 

Death of one — Effect—Failure to implead leg 
representative — Abatement. . 

Where two of the nearest reversioners n 
suit to challenge an alienation by a widow 
one of them dies during the pendency 
appeal filed by both of them and in tgnor n 
that and without the addition of his lega p 
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sentative the appeal is disposed of, on a conten¬ 
tion that the appeal had abated, it was held, that 
the right sought to be enforced was an individual 
right in each of the plaintiffs and not a joint 
right and as such the failure to add the legal 
representative of the deceased reversioner could 
not affect the rights of the other reversioner to 
prosecute his appeal ( Iqbal Ahmad, J.) Anant 
Bahadur Singh v. Tirathraj. 184 I.C. 169= 
12 R A. 187=1939 A.W.R. (H.C.) 4U=A.I.R. 
1939 All. 526. 

——0.22, R. 3— Appeal by deity—Abatement 
against one of shebaits — Appeal, if competent. 

Per Jack, J. —An appeal by a deity is not 
incompetent merely by reason of its being allow¬ 
ed to abate as against the heirs of one of the 
shebaits who died pending the appeal. {Jack and 
Khundkar, //.) Lakshmi Narayan Jie v. Jaga- 
dish Ch. Sur. 42 C.W.N. 837 = 177 I.C. 477= 
11 R C. 247=A.I.R. 1938 Cal 541. 

--O 22, R 3—Applicability —Application by 

several persons for leave to sue as pauper— 
Death of one—Right of heirs to be, impleaded 
and to continue. See C. P. Code, O. 33, R. 1. 
A.I.R. 1936 Pat. 591. 

-O 22, R. 3—Applicability—Application for 

substitution as lessee of deceased plaintiff. 

O 22, R. 3, which deals with substitution after j 
the death of a party, does not apply to a man who 
does not come in as a legal representative of a 
deceased party but as an assignee from him. 
Where the right which a person claims does not 
accrue to dim on the death of the plaintiff but on 
a lease obtained by him from her in her lifetime 
it is obvious that he cannot come in as a man 
entitled to have his name substituted in consequ¬ 
ence of the death of the original plaintiff. 
(Mahomed Noorand Saunders, J J .) Gobardhan 
Mukherji v. Saligram Marwari. 15 Pat. 82= 

8 R P 308=159 I.C 828=17 Pat.L.T. 73=A.I. | 
R. 1936 Pat. 123. 

-O. 22, Rr. 3 and 4— Applicability—Civ: 

Revision petition under S. 115— Death of peli 
tioner—Legal representative not coming on 
record within time — Effect—Order in revision 
petition more than 90 days after death of peti¬ 
tioner — Legality—If nullity. 

The provisions of O. 22, C- P. Code, apply to 
Civil revision-petitions under S. 115, C. P. Code, 
where the petitioner in a civil revision petition 
dies, and his legal representatives do not apply to 
be brought on the record and to continue the revi¬ 
sion petition,within the period of 90 days prescri¬ 
bed there for the revision petition abates. After 
the said 90 days there is no revision petition 
pending in the High Court. If the High Court in 
ignorance of the death of the party disposes of 
and passes an order on that petition, after it has 
abated, that order is without jurisdiction and a 
nullity. ( Stodart , J.) Basavanjaneyulu v. 
Ramalingayya 176 IC. 344=11 R.M. 67= 
1937 M W.N. 787=A.I.R. 1938 Mad. 115. 

-O. 22. R. 3— Applicability—Decree Passed 

before death of appellant—Limitation for appeal. 

O. 22, R. 3, C. P. Code, which relates to the 
abatement of a suit or an appeal [vide S. 107 (2)] 
during the progress or hearing of that suit (or 
appeal) has no application in cases where original 
or appellate decrees have been passed before the 
<leath in question. The limitation for appeal in 
*uch a case therefore is the usual perioa of 90 
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days, not from the death of the appellant, hut 
from the date of the decree. ( Mosely,J.) Daw 
Sein Tin v. Chinese Kwa n Tein 169 1. .398 
=9 R.R 399=AIR 1937 Rang. 199. 

--—O. 22. Rr. 3, 4 and 8— Applicability — Exe¬ 
cution proceedings. 

The provisions of Rr. 3, 4 and 8 of O. 22 do not 
apply to proceedings in execution of a decree. 
( JaiLal.J.) Balmokand v. Ram Saran Das. 
163 I C. 59=8 R.L. 990=38 P.L.R. 281=A I.R 
1936 Lah. 519. 

0 

-O. 22, Rr. 3 and 4— Applicability — Mort¬ 
gage suit—Death of plaintiff after preliminary 
decree and before final decree. 

The provisions of Rr. 3 and 4 of O 22 of the 
Code have no applicability to a case where the 
plaintiff dies after securing a preliminary decree 
and before the passing of the final decree in a 
mortgage suit. ( Addison and Abdul Rashid, J J.) 
Hari Chand v. Dina Nath. 17 Lah. 817=39 p 
L R. 168=168 I.C. 868=9 R.L. 679=A.I R. 1937 
Lah. 164. 

-O 22, Rr. 3 and 4 — A pplicability — Person 

appointed under O. 1, R. 8 to sue and defend. 

Where a person is appointed by the Court on an 
application under O. 1, R. 8 to be sued and defend 
the suit on behalf of a class, he is not a party to 
the suit in his personal capacity, but is impleaded 
as a representative of a class and derives autho¬ 
rity to do so from the order of the Court. This 
right is personal to him, and on his death, it does 
not survive to his personal heirs who, without 
another order by the Court appointing them, or 
any of them, eo nomine have no authority to act 
as representatives of the class. In such a case 
the right to sue does not survive, and therefore 
the provisions of O- 22, Rr. 3 and 4 do not apply. 
Hence it is not necessary for the plaintiff under 
the law to bring his legal representatives on the 
record as defendants, as required by O. 22, R. 4 
within the period of 90 days prescribed under Art. 
177, Limitation Act. (Tek Chand and Dalip 
Singh, J J.) Fazal Rahim Khan z/. Hussuna. 
I.L.R, (1940) Lah. 199=188 I.C. 189=12 R L 
507=A.I.R. 1939 Lah. 572. 

-O. 22. R. 3— Applicability and scope — Suit 

by Hindu—Death of plaintiff leaving sons and 
widow—Sons alone brought on re cord as legal 
representatives—Death of widow subsequently — 
Widow supposed to be heir on account of Hindu 
Women's Rights to Property Act—Sons not des¬ 
cribed as heirs of widow as well—Effect—If 
causes abatement of suit. 

There is no justification for enlarging the 
words of O. 22 R. 3, C. P. Code, so as to cover a 
case where all that is required is formal amend¬ 
ment of the record, and not the addition of new 
parties. There is no justice in holding that a suit 
abates for want of parties when all parties 
interested are in fact before the Court. A person 
who is already a party cannot be made a party 
over again. If the proper parties are not before 
the Court, the suit cannot proceed ; but if a party 
is on the record, he can appear either in person or 
by counsel and make any representation which 
seems good to him whether in one capacity or in 
more than one capacity and being on the record, 
it is competent to him to put in a plaint or written 
statement stating his attitude in the different 
capacities in which he is suing or is being sued. 
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On its being brought to the notice of the Court 
that the record that does not show that he is 
suing or is being sued in more than one capacity, 
it is the duty of the Court to have the record 
amended. An amendment of that sort can be 
made at any time. The fact that the interest of 
the party pleading has not been properly shown 
on the record does not justify an order striking 
out the pleading. A. K., a Hindu, brought a suit 
in 1935 for possession of certain property as 
• tr, the estate of another. He died on 

1^2—1938 On 21—3 —1938 an application was 

made for substitution and his three sons were 

P record as his legal representatives. 

Besides the sons, the plaintiff also left a widow 
iva- however, not brought on the record. 
She diedon 15th April, 1938, The Hindu Women’s 
Rights to Property Act came into force on 14th 
Aoril 1937 and it was contended for the defend¬ 
ants that the widow was an heir along with the 
three sons, that she was not brought on the 

record and that on her death, the sons should 
have been made parties as her legal representa¬ 
tives also, and that since the sons were not des- 

rrihed as suing not only as heirs of the plaintiff 
hut also as heirs of their deceased mother the 
suit abated at least in respect of the widow s 

W /JAd! that assuming that the widow was an heir 
f the deceased plaintiff and therefore should 
have been brought on the record, since her heirs 
were already on the record, the amendment des¬ 
cribing them as her heirs also could be made at 
anv time, and the suit therefore did not abate. 
(Beaumont, C.J. and Sen, J.) Naranlal Jethalal 
?! Shi vpr as ad Achratlal I.L R. (1940) Bom, 
4gy = 42 Bom.L R. 494—A.I.R. 1940 Bom. 259. 

_O 22, Rr 3, 4 and 12—Applicability to exe¬ 
cution proceedings — Application to brine on 
record legal representatives of deceased decree- 
holder. See C P. Code, S. 47. A I.R. 1939 Smd 

234. 

_O 22, Rr. 3 and 9— Death of appellant — 

One only of his legal representatives brought on 
record wxthin time—Appeal, if abates. 

O. 22, k 3 read with R. 9 deals with representa¬ 
tion of deceased appellant. Upon the death of 
the appellant, if one of his legal representatives is 
properly brought on record, this would prevent 
the appeal from abating. Applications to place 
other legal representatives on record can be made 
and allowed even after the period of limitation 
has expired and such applications do not operate 
as an automatic abatement of the appeal. (.Young, 
C.J. and Ram Lall, J .) Umrao Begum v. Rahmat 
I la h i. I.L.R. (1939) Lah. 433=41 P.LR. 843 
= 186 I.C. 77=12 R.L 34l=A.I.R. 1939 Lah. 

439. 

O. 22, R. 3 —Death of some plaintiffs there- 


after—Preliminary decree for mesne profits — 
Legal representatives not added — Effect. 

Where a preliminary decree has been passed 
directing ascertainment of mesne profits and 
some of the plaintiffs die after it, the suit does 
not abate by reason of the non-substitution of the 
legal representatives of the deceased plaintiffs 
within the time limited by law (Guha and Bart- 
le\ JJ ) Priyabala Dassi v. Sarajubala r hou- 
dhurani. 168 I.c. 289=9 R.C. 809=41 C.W.N. 
177=A.I .R. 1936 Cal. 540. 


' -O 22, Rr. 3 and 11 —Death of sole defeft- 

dant appellant—Substitution of some only of his 
heirs—Abatement of appeal. 

Where a sole defendant in a suit against whom 
a decree is passed, dies pending the appeal filed 
by him, and some only of his heirs are substitut¬ 
ed, within time as appellants, the appeal abates 
unless the existence of the other heirs are un¬ 
known. If any of them are unwilling to proceed 
wi*h the appeal, they must be made respondents. 
(S en,J.) Hafijul Hoque v. Altap Hossain. 
43 C.W.N. 1088. 

—-- O. 22, Rr. 3 and 10— Difference between. 

There is a difference between R. 3 and R. 10. 
In case there is a death of a party to a suit, the 
Court, on a proper application, is bound to subs¬ 
titute the legal representative of the deceased 
party under R. 3, while R. 10 refers to cases of 
assignment, creation or devolution of an interest 
during the pendency of a suit other than on death 
etc. In this case the Courts have a discretion to 
give leave for the suit to be continued by or 
against the person to or upon whom such interest 
has come or devolved. (Mahomed Noor and 
Saunders. JJ.) Gobardhan Mukherji v. Sali- 
gram Marwari. 15 Pat. 82=8 R.P. 308=159 I. 
C 828=17 Pat L.T 73=A.I R 1936 Pat. 123 

- O 22, R. 3 —Joint interest—Death of one 

of two decree-holders—Appeal against the other 
—Effect. 

Where there is a decree in favour of two per¬ 
sons and one of them dies and the judgment- 
debtor prefers an appeal against the other only, 
he takes the risk that whatever relief he might 
obtain in the appellate Court, it will bind that 
party only against whom the appeal is filed and 
will have no effect on the party left out, unless it 
can be shown that the appeal itself was incompe¬ 
tent in the absence of the legal representatives of 
the dead person as a party to the appeal along 
with the survivor. (Marsh, S.M. and Mehta, J. 
M.) Bansdeo Singh v. Kirpa Narain Singh. 
1939 RD. 310 = 1939 A.W.R. B.R, 259. 

-O. 22, Rr. 3, 4 and 11—Order that cross¬ 
appeal has abated—If a decree and appealable. 
See C. P. Code, S 2 (2) and O. 22, Rr. 3, 4 and 
11. I L R. (1940) Nag. 324. 

- O 22 Rr. 3 and 11—Scope—If overridden 

by 0 41, R. 4. See C. P. Code, O 41, R. 4. 1940 
P W.N. 361=A.I R 1940 Pat. 346 (F.B.). 

- O. 22, R. 3— Scope—Representative suit — 

Appeal by defendants—Death of one—Omission 
to implead legal repre ^entatives—Order abating 
whole appeal—If justified. 

A suit against Khadims in a representative 
capacit 3 r , was decreed, and all the defendants 
appealed. One of them died, but his legal repre¬ 
sentatives were not brought on record within the 
time limited. The Court passed an order that 
the appeal abated not only as against the decea¬ 
sed appellant but as a whole. . . 

Held, treating a second appeal as a revision 
petition, (1) that an order that a suit or an 
abated as a whole was not one falling under O- ** 

R. 3, C. P. Code, but was of the nature of an 
order of dismissal of the appeal as incompetent 
for want of proper parties to proceed witn it, 
(2) that having regard to the fact that t e 
grounds of appeal were common to all the appe - 
lants, it was possible to proceed with the appea 
even in the absence of the heirs of the decease 
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appellant, and the appellate Court could have 
varied the decree under O. 41, R. 4, C. P. Code, 
in favour of the deceased, even if he had not 
appealed. Consequently the order abating the 
whole appeal was not justified and must be set 
aside. (Weston.) Abdul Aziz v. Amir Ali. 
1935 A.M.L.J. 102. 

- O. 22, R. 3 —Substitution of wrong heir — 

Absence of enquiry—Existing members not repre¬ 
senting others—Abatement as a whole. 

D filed a suit against two brothers. The plaint 
did not show that the two brothers were implea¬ 
ded as representing the joint family. After the 
filing of the appeal by D, lie applied for substitu¬ 
ting the widow of the younger brother as his 
heir as he had since died. The surviving brother 
respondent filed an affidavit on the date of hear¬ 
ing stating that the widow was not the heir but 
the deceased died joint with him and so he, his 
two minor sons, the minor sons of the deceased 
and his adult nephew were the real heirs. He 
further contended that as they were not substitu¬ 
ted within time, appeal abated as a whole. D 
lived close by to the respondents and had dealings 
with their family. 

Held, that under the circumstances even though 
D could not be said to have any motive for apply¬ 
ing to substitute a wrong person as the heir of 
the deceased, still when he was in a position to 
know who the real heirs were on making inqui¬ 
ries which he failed to make, his application to 
substitute a wrong person as the heir of the 
deceased could not be of any u>e to him to avoid 
the abatement. The appeal therefore abated as a 
whole. 

Held further , that as the suit was not against 
the brothers as representing the family and as no 
contention was raised that the surviving brother 
was the karta of the family, the surviving brother 
could not be said to be representing the entire 
family, in the presence of the adult nephew. 
Substitution was therefore necessary and it not 
being made, the appeal abated. ( Courtney-Ter- 
rell, C. J. and Madan, J .) Df.vji Narayanji v. 
Katanshi Hirji Bhojraj. 172 I.C. 741=10 R. 
P. 342 i2)=A.I R 1937 Pat. 612. 

- O 22, Rr. 3 and 11 —Suit by co-sharers to 

recover revenue paid — Presumption, if any, that 
each has paid a portion—Death of one of the 
plaintiffs, respondents in appeal—Legal Represen¬ 
tative not added—Appeal if abates in toto. 

Though joint purchasers may have equal shares 
in the property they buy, and may as between 
themselves, each, be liable to pay a half of the 
revenue, each of them is so far as the Govern¬ 
ment is concerned liable to pay the whole. So 
when both of such persons sue as one entity to 
recover from the defendant the revenue which 
they had been wrongly compelled to pay, there is 
no presumption that each of them has paid one 
half of it. When such a suit is decreed and pen¬ 
ding the appeal one of the plaintiffs respondents 
dies, the whole appeal abates as no presumption 
Could be made about the payment made by the 
dead person. (Hamilton and Bennett, JJ.) 
Hinga Lal v. Ahmad Ali Khan. 183 I.C. 479= 
1939 O A. 622=1939 R.D. 430=1939 A.W.R 
(C.C.) 105=1939 O.L.R. 519=12 R O. 40=1939 
O.W.N. 711=A.I.R. 1939 Oudh 241. 

-—O. 22 , Rr. 3 and 8 —Suit by daughter for 

possession of fathers estate — Dismissal—Appeal 
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by plaintiff—Death of appellant leaving insolvent 
son—Application by Official Receiver to be im¬ 
pleaded—Subsequent withdrawal — Subsequent 
application by insolvent son for permission to 
continue appeal in his own right as reversioner — 
Maintainability. 

K brought a suit for possession of certain pro¬ 
perties as constituting the estate of her deceased 
father. The suit was dismissed and K appealed 
to the High Court. Pending the appeal she died, 
and her son, the petitioner applied to be allowed 
to continue the appeal as the actual reversioner 
of his mother's father in his own right arid not as 
claiming through his mother. He was, however, 
an insolvent when he filed the application. Before 
his application, the Official Receiver had applied 
to be brought on the record, but later on with¬ 
drew the application as he was not placed in 
possession ot funds to meet the costs. 

Held that this was a case of an after-acquired 
property of the insolvent petitioner, and though 
the petitioner might maintain a suit to recover 
the after acquired property in the hands of a 
stranger unless the receiver intervened, the 
Official Receiver having already intervened, he 
alone could maintain the appeal ; since the rights 
of the petitioner, whatever they were, had devol¬ 
ved on the Official Receiver, the law did not 
permit the petitioner to maintain or continue the 
appeal. Once the property had vested in the 
receiver, the latter could not by withdrawing his 
intervention divest himself of the properl} and 
re-vest it in the insolvent. 

Varadachariar, J.: Quaere. —Whether the same 
result would follow if the petitioner applied for 
leave to continue the appeal as a legal representa¬ 
tive in the strict sense of the term, i e. % as claim¬ 
ing through his deceased mother ? {Leach, C. J., 
Varadachariar and Pandrang Row, JJ.) Sobhana- 
dri Sastrulu v. Nagayya Sastry. I L.R. (1938) 
Mad. 420 = 175 I.C 398=10 R M. 773=1938 M. 
W.N. 272=47 L W. 363=A.I.R. 1938 Mad. 
420=(1938) 1 M.L.J. 413 (F.B.). 

--—0.22, R. 3 (1)— Scope—Absence of appli¬ 
cation under—Power of Court to order substitu¬ 
tion—Proper course — O. 22, R. 9. 

The sole appellant in an appeal to the High 
Court from a decree in a partition suit having 
died pending the appeal, his advocate informed 
the Court that the deceased appellant had left 
him surviving two minor sons as his legal repre¬ 
sentatives and the Court thereupon made an order 
substituting the two minor sons in the place of 
the deceased appellant and appointing the Deputy 
Registrar of the Court as their guardian ad 
litem. 

Held, that in the absence of an application by 
the legal representatives of the appellant under 
O. 22, R. 3 (»), C. P. Code, it was not open to the 
Court to substitute them and direct the appeal to 
be proceeded with in their name and that the 
appeal must therefore be regarded as having 
abated. 

Held further, that the proper protection for the 
minors was an application on their behalf at such 
date as they may be advised under O. 22, 
R. 9(2), under which they might ask for an 
order to set aside the abatement. (Macpherson 
and Fazl Ali, JJ.) Haripada Gupta v. Lal 
Mahto. 162 I.C. 592=8 R.P 561=17 Pat.L.T. 
129=1936 P.W.N. 171=A.I.R. 1936 Pat. 266. 
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_0.22, R 3 (1)— Right to apply under—If 

confined to heirs of deceased plaintiff—rerson 

claiming to be legal representative or claiming 
interest in continuance of suit—Right oj. 

There is nothing in O. 22, R. 3 0 ). C. P; Code, 
to sUL'ecst that an application under that rule can 
only U |)emade by one^who is legal 
The right to make an application un ~ 

not confined to the heirs ol a decease^ pJainUfL 

An application by a Person ^ not turn out to 

representative, alth g w ho c j a i ms t0 

be one after fu 1 >nq“'0’ £ n “f nuance of the suit 
have an interest 10 ^^ ^ wou|d not allow the 
must he held to I* on ly limitations are that the 
suit to abate. 1 ° J fi de one and that the 

application must be a Oon^P ^ ^ ^ 

applicant.must ,• tion is made under the rule 

suit in which app cat Rahman , J .) Subbana- 

in good faith. AIanagamayya Chettiar. 180 
galuNaidu® Balan r L . W . 932=1939 M 

^ C N 34 9°5=A H Vs^ad. 148 

w * o7 -o 4 —.Abatement of appeal—Decree 

- u ' tnall defendants respondents—Abate- 

menTo"appeal against one of then,-Abate men! 

in J?*. 0 ' „<rh the decree appealed against is com* 

A,t . ho “,f the defendants against whom the suit 

m ° n ^missed, the abatement of appeal against 
was dism defen< j ants . resp0 ndents does not have 

of the abatement of the entire appeal 
■f h rhe interest of that defendant is quite d.stmct 
,f H h «enarate from that of the other defendants. 

Zia - ul - Hasan . JJ ) Ram Chandra 
( 7 Makhdoom Singh. 172 I C 655=1938 O L. 
& ^1938 0.A. 26=1938 O.W.N. 40=10 R.O 
JqJ-1a I R. 1938 Oudh 62. 

___-6 22 R. 4 —Abatement of appeal—Legal 

representatives of pro forma respondent not 

^^WhereTheTega^ representative of a pro forma 
respondent who is dead is not brought on record 
the appeal does not abate tn toto (S.K Ghose 
1 A Patterson, JJ ) Sabitri Bai v. Jugal Kishorf.. 
17910. 95=11 R.C. 468=43 C.W.N. 41=A.I.R* 

1938 C ^ ? 6 2 39 r ^—Appeal by applicant under U. 
p Encumbered Estates Act—Death of some cre¬ 
ditor respondents—Legal representative not added 
.— Appeal, if abates in toto. 

Where in an appeal by an applicant under the 
U P. Encumbered Estates Act some of the credi¬ 
tor respondents died during its pendency and 
their legal representatives are not added as par¬ 
ties the appeal must abate as a whole. (Hamil¬ 
ton and Yorke, JJ.) Udai Pratap Singh v. 
Dwarka Prasad. 189 I. C 292=1940 O. A. 648 
-?3 R O56=1940 A W R. (C.C.I 352=1940 O, 
L.r/ 421=1940 O.W.N. 622=A.1.R. 1940 

Oudh 365. . 

__.O 22, R.4— Appeal—Death of one of seye 

ral respondents—Withdrawal of appeal as against 

him — Effect. 

Where, on the death of one of several respon¬ 
dents, the appellant withdraws his appeal as 
against him intead of bringing his legal represen- 
tatives on record, the whole appeal will abate and 
become incompetent if it will result m two in¬ 
consistent decrees being made. or man) 

Mohammad Bux v. Hazarat Noor Khan. 1936 

A.M.L.J.19. 
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--O. 22, Rr. 4 and 11 —Appeal—Death of one 

of two respondents, decree-holders—Abatement 
only partial. 

There were two separate attachments of a 
bungalow by two decree-holders. On objection 
to the attachments being dismissed, a suit was 
filed under O. 21, R. 63, C. P. Code, which was 
also dismissed The object or preferred an appeal 
impleading both the decree-holders as respon- 
dents. When the appeal came up for hearing, it 
was reported that one of the decree-holders had 
died more than three months previously and an 
order was passed that the appeal had abated 
against him. 

Held, that the appeal did not abate in toto and 
that it could proceed against the surviving res¬ 
pondent. ( Jai Lai and Sale, JJ.) Dewan Chand 
v. Punjab and Khashmir Bank, Ltd., Rawal¬ 
pindi. 170 I.C. 68=10 R.L. 75=38 P.L.R 269 
=A.I.R 1937 Lah. 220. 

-O. 22, R. 4— Applicability—Abatement of 

counter-claim—Death of plaintiff in suit—Heirs 
of plaintiff coming on record and amending plaint 
—Duty to amend written statement—Liability of 
defendants counter-claiming — Abatement. 

A counter-claim stands in the same category 
as a cross-suit for the purposes of the C. P. Code, 
and counter-claim would abate by reason of the 
omission to bring the heirs of the deceased defen¬ 
dant to the counter-claim on record in 
the counter-claim. On the plaintiff’s death 
his heirs can come on record and amend the 
plaint which is their pleading. But it is no part 
of their duty to amend the title of the written 
statement. If the defendant who counter-claims 
wants to amend the title of his counter-claim and 
his written statement, it is his duty to obtain an 
order for that purpose. (Kanin, J.) Hirji Ramji 
v. Daulatram Ratanji & Co. I.L.R (1940) 
Bom. 10=187 I C. 226 = 12 R B. 459=41 Bom. 
L.R. 1288=A I.R 1940 Bom. 117. 

-O 22, Rr. 4 and 6— Applicability— Death 

of mortgagor after preliminary decree—Final 
decree in ignorance of death—If a nullity — Pro¬ 
cedure for challenging decree. 

A final decree in a mortgage suit is a “decree” 
within the meaning of S. 2 (2), C. P. Code, and 
as such, is subject to the general rule that a decree 
made against a dead defendant, i.e., a defendant 
dead at the date it was made, is a nullity. The 
legal representative can properly raise the ques¬ 
tion of validity of the decree so made in an inde¬ 
pendent suit, and cannot be prejudiced by the fact 
that their interests were technically represented 
in the execution by an administrator appointed 
pendente lite. It is not necessary that they should 
take steps in the mortgage suit itself. (Panck -. 
ridge, J.) Abdul Rahim v Ezekiel . 63 Cal. 472? 

-O. 22, Rr. 4 and 5— Applicability — Defen• 

dant dying after passing of preliminary decree. 

Q. 22, Rr. 4 and 5, C. P. Code, do not apply to a 
case where the defendant dies after the passing 
of a preliminary decree as the rights of the par¬ 
ties are already determined by the passing of the 
preliminary decree. (Addison and Abdul Rashid, 
JJ.) Jani v. Abdul Karim 174 I.C 898—10 
R.L. 624=A.I.R 1937 Lah. 615. 

-O 22, R. 4— Applicability—Mortgage suit 

—Preliminary decree—Subsequent death of mort- 
gagor—Heirs not impleaded—Abatement Rule 

O. 22, R. 6. 
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O. 22, R. 4, C. P. Code, does not apply to a case 
in which a preliminary decree has been passed. 
Where in a mortgage suit, the mortgagor dies 
after the preliminary decree, and his heirs ate not 
brought on the record within the time limited, 
there is no abatement of the suit. The prelimi¬ 
nary deeree is a good decree although the mort¬ 
gagor dies on the same on which judgment is 
proved but the decree is passed only the next day. 
O. 34, R. 6 applies to the judgment based on argu¬ 
ments which have been concluded before the 
death and such judgment may be the judgment 
founding either a preliminary decree or a final 
decree {Beaumont, CJ. and Sen, 7.) Dawa- 
rali Jafahali Saiyad v. Bai Jadi 42 Bom.L.R. 
663=A.I.R. 1940 Bom. 318. 

-O. 22, R 4—Applicability—One of the im¬ 
pleaded nonappealing plaintiffs and a Pro forma 
defendant dying — Legal representatives not 
brought on record—Appeal if abates See C. P. 
Code. O 41, R. 4— Applicability. 1938 A.W.R. 
(H.C ) 138. 

—--O 22. R. 4— Applicability — Representative 

suit—Appeal from decree in—Death of some res¬ 
pondents—Omission to implead heirs — Effect — 
Abatement—Procedure—Duty of Court. 

O. 22, C. P. Code, cannot be applied to a suit or 
appeal instituted or defended by a few persons 
on behalf of numerous persons not on record 
under O 1, R. 8 , C P, Code, where certain res¬ 
pondents to an appeai are allowed by the Court to 
defend the appeal on behalf of all the respondents 
who are a large number,the death of some of such 
respondents defending the appeal will not result 
in the abatement of the appeal by reason of the 
omission to implead or substitute their heir with¬ 
in the time limited. It is for the Court in such a 
case to decide whether it will permit the remain¬ 
ing respondents to continue to defend the appeal 
or whether it will insist on the original number 
of respondents being maintained by adding some 
of the respondents. {Harries, C.J. and Manohar 
Lall, 7.) Harsamukhi Dasiz; Agadhu Moha- 
patra 18 Pat 723=188 I C 838=21 P.L.T. 637 
=13 R.P. 43=6 B.R. 746=A I R. 1940 Pat. 180. 

-O. 22, Rr. 4 and 9— Application meant to be 

wider R. 4— If can be treated as under R. 9. 

0.22. Rr. 4 and 9 contemplate two separate 
proceedings and in no case can an application 
which is meant to be under O. 22, R. 4 be treated 
as one under O. 22, R. 9. {Almond, 7 C. and Mir 
Ahmad, 7.) Khushal Asaf Khan v. Hari 
Singh. 190 I C. 30=A.I.R. 1940 Pesh. 39. 

•O. 22, R. 4—Death of defendant—Omis- 
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sion to implead all legal representatives—Effect 
■—Subsequent order allowing withdrawal of the 
suit with liberty—Legality—O. 23, R. 1. See C. 
P. Code, O 23, R. 1 and O. 22, R. 4. 40 C.W.N. 
1019. 

-O. 22. R. 4 —Death of defendant—Sons im¬ 
pleaded—Death of one—Continuation of suit in 
ignorance of—Proceedings if void. 

A decree obtained after the death of a defen¬ 
dant cannot bind his representatives unless they 
had been made parties to the suit. But there is a 
difference between cases in which the original 
party to the action dies and his legal representa¬ 
tive is not brought on the record and cases in 
which only one of several representatives brought 
in as such during the pendency of an action dies, 
sand the estate continues to be represented by the 

Q,. D .—109 
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remaining legal representatives; in the second 
group there is no lack of representation of the 
estate as the remaining. representatives can as 
well represent the estate as the original group 
did. Hence where on the death of a defendant 
his two sons arc brought on record as his repres¬ 
entatives, but one of them dies and this is not 
known to the plaintiff who continues the suit and 
the subsequent proceedings bona fide with the 
two sons on record and the other son contests all 
proceedings, the subsequent proceedings taken are 
not null and void. A.I.R. 1927 Lab. 6 , Rel. on. 
{Beasley, CJ. and Stodart, 7.) Muthuraman 
Chettiar v. Adaikappa Chetty. 59 Mad. 660= 
162 I C. 214=1936 M.W N. 125 = 8 RM 966= 
43 L.W. 500=A.I.R. 1936 Mad 336. 

O, 22, R. 4— I*ailure to implead all Legal 
Representatives of deceased defendant—If abates 
suit against him. 

. The failure to implead all the legal representa¬ 
tives of a deceased defendant does not cause the 
suit to abate as against him. There is no provi¬ 
sion in O. 22 R. 4, allowing a suit to abate when 
an application has been made, merely because the 
application does not include all the legal repres¬ 
entatives of the deceased. {Almond, J.C. and Mir 
Ahmad, A.J.C ) Sardar Bahadur Khan v. 
Majid 40 P.L.R. 90 = 172 I.C 980=10 R. Pesh. 
46=A.I.R. 1938 Pesh. 4. 

- ■ O. 22, R. 4— Impleading of some only of 

the legal representatives — Effect. 

When a party takes proper steps to substitute 
on the record the representatives of an adversary 
who had died pendente life, he is not to be pena¬ 
lised because he has not brought on record the 
whole of the representatives. He can only act to 
the best of his knowledge. Case law. Ref. (Beas- 
ley, CJ. and Stodart, J.) Muthuraman Chet¬ 
tiar v. Adaikappa Chf.tty. 59 Mad 660=162 
I.C. 214=8 R.M. 966=1936 M.W.N. 125=43 L 
W. 500=A I.R. 1936 Mad. 336. 


——O. 22 , Rr. 4 and 11 — Joint interest—Relief 
claimed not separate but joint as against all res¬ 
pondents—Death of one respondent—Failure to 
add his legal representatives—Appeal, if abates in 

toto. 

Where an appellant claims correction of the 
khataum and wants his name to be entered as the 
exclusive holder of the sir and khudkasht situated 
m patti and for the expunction of the names of 
all the respondents, and one of the respondents 

dies pending appeal and his legal representatives 

ar -!u m o „ , ght on r ecord, under O. 22, R. 4 rod 
with K. II, the appeal abates not only against the 
legal representatives of that respondent but also 

fu aga . ln r t ,? rer uaming respondents inasmuch as 
the relief claimed against the various respondents 
is not separ.te but joint. (Sathe.J.M) Ram 

JJ AM Bahadur lal. 1940 R D. 
217=1940 A WR. (B.R.) 82. 

® 22, Rr. 4 and 11 —Joint relief against res¬ 
pondents—Death of one of them—Failure to add 
heir within limitation — Appeal, if abates in toto. 

Where m an appeal the relief claimed against 
the respondents is joint, and one of the respon- 

d S! 3 t j ,k. ut hl s .legal representatives are not 
added within the time allowed by law, the whole 
appeal will abate under 0.22, R 4 read with R. 
II, L.P. Code. ( Sathe % J.M.) Ekadash Shukul 
v. Jamuna Prasad. 1940 A.W.R. (B R ) 128= 
1940 O.A 779. 
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-O. 22, R. 4 —Joint and several decree— 

Death of one of the judgment-debtors Legal 

Representative not added — Effect. . , 

Where a joint and several decree is Passe 
against a number of defendants and one o ® 

dies and his legal representative is *?° 8 

on record, the suit does not abate against all. The 
proceedings can still go on against tic remaining 

judgment-debtors. tjPfYVflfl 
Rashiram 1939 A.M.L.J. 109. . . , 

.Bashi r _ r 4 _ Lega i representative already 

on record— Application, if necessary—Procedure 
Where the Legal representative of a deceased 
defendant is already on the record, an appli 
cation to bring his legal.representative on record 
within three months is not necessary. It is 
enough if the fact is brought to the notice of the 
Court and is recorded. (Thomas C J ) Bishu- 
...Prasad v . Lala Jamuna Das. 11 K.w. 89 
^-177 I C 979=1938 O.A. 791-1938 O.L.R. 463 
—1938 O.W.N. 1043—A.I.R. 1938 Oudh 259. 

___o 22 Rr. 4 and 12— Legal representative 

of nidament-debtor not brought on record—Exe¬ 
cution proceedings—1 f a nullity . 

The failure to bring the legal representative of 
the judgment-debtor on record does not neces- 
sarily make ‘ he proceedings a nullity, pollock 
A Vr sx . Gomti v. Society Ghar Pindarai. 178 

I.c. 988=11 R.N. 263=1938 N.L.J. 166 =A.I.R. 

1 Q38 Nag. 308. 

n 22, R. 4— Legal representatives of one 
of defendants not impleaded in appeal—Abate¬ 
ment of appeal \n toto— Test. 

If a decree is made jointly in favour of all the 
defendants, and their interests inter se are 
neither separate nor separable, it may lead to two 
conflicting decrees, if an appeal is allowed in the 
absence of some of the defendants in whose 
favour the original decree stands. In cases like 
these therefore, the non-inclusion of some ot the 
defendants as respondents must naturally result 
in the failure of the whole appeal. But where 
this is not the case and there is no danger of 
coming into conflict with any other recognized 
principle of law, there is no bar against an appeal 
proceeding in the absence of some of the defen¬ 
dants who are not impleaded as respondents. A 
suit was brought by the daughter’s sons of the 
deceased against the reversioners for a declara¬ 
tion that the property in suit belonged to them 
and was in their possession. On the death of one 
of the defendants during the course of the suit 
his legal representatives were brought on record. 
The suit was dismissed. In appeal from such 
decree, instead of impleading these legal repres¬ 
entatives as respondents, the name of the deceas¬ 
ed defendant was mentioned. The appellant 
applied for making them respondents but at a 
time when the limitation for appeal against them 

had expired. , , , 

Held, that as succession had opened, every 

reversioner was interested in the estate only to 
the extent of his own share and no more and so 
each reversioner had a clearly defined interest in 
thp suit The suit as brought though declaratory 
in form.’ was possessory in effect. It was as if each 
one of the defendants ran the risk of being dis¬ 
turbed dim his own share of the property and 
relief was claimed against him to that limited 
extent only. The appeal, in these circumstances, 
could not abate as a whole merely by the omis- 
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sion to implead the legal representatives of the 
deceased defendant as respondents. The appeal 
therefore could proceed against those defendants 
that were impleaded as respondents. (Addison- 
and Din Mohammad, JJ ) Hayat v. Mutalli. 
18 Lah. 746—40 P.L R. 273—175 I.C. 819=11 R. 
L. 67—A.I.R. 1938 Lah 35. 

-—O. 22. Rr. 4 and 11— Preliminary decree in 

partition suit — Appeal—Death of respondent- 
alienee — Non-joinder of legal representatives — 
Effect — Appeal—If abates. 

Where there has been a preliminary decree in a 
partition suit, the right of action has been deter¬ 
mined, it is merged in the preliminary decree and 
the rights of the parties are fixed; and if there¬ 
after and before the final decree one of the defen¬ 
dants dies, there is no abatement of the suit, 
because no right of action continues after the 
preliminary decree and all that remains to be 
done is to carry out the directions contained in 
the preliminary decree so that the final decree 
may be passed. But it is not possible to apply 
the same principle to an appeal from the preli¬ 
minary decree. In such an appeal in which the 
preliminary decree is put in jeopardy it is neces¬ 
sary that all the parties interested should be 
joined; and if a respondent who was one of the 
alienees impleaded in the suit dies during the 
pendency of the appeal and if his legal represen¬ 
tatives are not impleaded as parties within the 
time limited, the appeal must necessarily abate. 
(Davis J.C. and Mehta, A.J.C.) Dassumal v*. 
Muhammad Bakhsh. 30 S.L.R. 428—170 I.C. 
609—10 R.S. 69—A.I R. 1937 Sind 208. 

-O. 22, R. 4—Scope—Hindu jo : nt family 

firm—Suit against—Death of one member— 
Omission to implead legal representative—Effect 
—Suit—If abates as a whole. See C. P. Code,. 
O. 30, R. 4. I.L R. 1937 Nag. 423. 

-O. 22, R. 4 —Scope — Legal representative 

of deceased defendant already on record but not 
as such—Application for substitution—Necessity 
— Abatement. 

The fact that the legal representative as a 
deceased defendant is already on the record, but 
not as such (but in another capacity) does not 
prevent the abatement of the suit, and a plaintiff 
is not thereby relieved from the duty of applying 
within the time limited for the substitution of the 
legal representative of the deceased defendant 
under O. 22, R. 4, C. P. Code. (Engineer, J.) 
Khodadad v. Bai Jerbai. I.L.R. 1938 Bom. 64 — 
172 I C. 919—10 R.B. 301—39 Bom.L.R.1156= 
A.I.R. 1938 Bom. 6. 

-O. 22, R. 4— Scope—Suit on basis of hand- 

note — Interest pendente lite not granted—Appeal 
—One of respondents dying—Legal representa¬ 
tive not brought on record—Whole appeal—If 
abates — Test. 

The proposition that where the liability of the 
defendant is joint and several, it is open to the 
plaintiff on the death of one of them, to proceed 
against the remaining defendants alone, is true so 
far as a suit is concerned but different considera¬ 
tions arise in an appeal. There may be cases in 
which a suit might not have abated but an appeal 
will abate. The test to be applied is whether in 
the event of appeal being allowed as against tne 
remaining respondents there would or would not 
be contradictory decrees in the same litigation 
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with respect to the same subject-matter. Where 
therefore in a suit on a hand-note, the trial Court 
having either intentionally or through oversight 
omitted to grant interest pendente life, the plain¬ 
tiff appeals from the suit praying for grant of 
interest pendente Itte and during the pendency of 
the appeal one of the respondent dies and the 
appellant fails to bring his legal representative on 
record within the prescribed period, the appeal 
abates as a whole, because if the appeal is allowed 
there would be two inconsistent decrees on the 
basis of the same hand-note. Against some of 
the defendants it will be a decree for principal 
and interest only up to the date of the suit and 
not for interest pendente lite, while against others 
there will be another for the amount as well as 
for the interest pendente lite. 11 Pat. 538, Rel. on. 
(Mohammad Noor and Varma, JJ .) Apurba 
Krishna Mitha v. Ram Bahabur. 161 I C. 862 
=8 R.P. 489=1936 P.W.N. 155=A.I.R. 1936 
Pat. 191. 

--O. 22, R. 4— Suit against Hindu brothers — 

Family‘business'—Death of eldest brother — Son 
not impleaded—Effect—Whole suit—If abates. 

In a suit filed against a Plindu joint family 
business formed by brothers none of them was 
impleaded as the manager of the joint family. 
The eldest member died but his son was not 
brought on record. 

Held, that none of the other defendants had 
any right to represent the son of the deceased 
brother and therefore he was unrepresented and 
that the suit had abated against him. 

Held, further, that the ordinary test to see 
whether the suit abated against other defendants 
was that if the continuation of the suit would 
result in conflicting decrees, then the suit must 
abate against the other defendants as well, but if 
there would be no such contradiction, then it 
would not abate against all. Hence in the present 
case there was no reason why the plaintiff should 
not be allowed to sue the other defendants and 
the suit had not abated against them ( Pollock , 
J.) Ramchandra v Nakayandas. 168 I.C. 342 
=9 R.N. 251=A.I.R. 1936 Nag 292. 

—-O. 22, R. 4— Suit instituted in wrong Court 

in 1934 —Plaint returned and presented in proper 
Court on 26 th February, 1935 — Two of the defen¬ 
dants dead in meantime and their legal represen- 
tatvies not brought on record — On 20th May, 1935 
plaintiff making necessary application therefor — 
Abatement of suit. 

A suit was instituted in 1934.in a Court which 
had no pecuniary jurisdiction to try it. The 
plaint was returned and presented in the Court 
of competent jurisdiction on 26th February, 1935. 
In the meantime two out of the number of defen¬ 
dants had died and the plaintiff had not brought 
their legal representatives on the record. On 
20th May, 1935 the plaintiff made the necessary 
application to represent all the defendants. On 
18th May the plaintiff applied under O. 1. R. 8 to 
allow certain defendants, named to represent all 
in the suit. The contesting defendants objected 
that the whole suit had abated as the representa¬ 
tives of the deceased defendants had not been 
impleaded within time. 

Held, that the time during which the plaintiff 
prosecuted his case in the wrong Court did not 
matter, as it had no jurisdiction to deal with the 
case and consequently the suit could not but be 


C. P. CODE (1908), O. 22, R. 4. 

taken to have been instituted for the first time on 
26th February, 1935. The position was that at 
time of proper institution of the suit the list con¬ 
tained the names of two dead persons and that 
on being apprised of the fact the plaintiff on 20th 
May, 1935 replaced them by their legal repiesen- 
tatives. Accordingly no question of abatement 
I arose in the case. At most it could he considered 
that the new defendants were added for the first 
time on 20th May, 1935. 'J his was material for 
the limitation but oLvioudy had nothing to do 
with the abatement ( Addision and Dm Moham¬ 
mad, JJ.) Ghulam Qapir Khan v Ghulam Hus¬ 
sain. 174 I C. 247=10 R.L. 529=40 P.L.R. 103 
=A.I R 1937 Lah. 794. 

-0.22, R.4 —Suit under S. 44, Agra Ten¬ 
ancy Act, against several defendants—Dismissal 
by trial Court and on appeal—Second appeal — 
Death of two respondents—Legal representatives 
not brought on record—Whole appeal— // abates. 

A suit against several defendants under S. 44 
of the Agra Tanancy Act for ejectment and 
damages w as dismissed and the dismissal was 
confirmed on appeal. Pending a second appeal 
two of the respondents died, but their legal re¬ 
presentatives were not brought on the record 
within the time limited. 

Held, that since the interests of the various 
respondents were not distinguishable, the appeal 
must abate completely against all the respondents 
and not only against the deceased parties. (Knox, 
J M.) Bishf.shar Prasau Pande v. Jacarnath 
Kamkar. 1936 R D. 473. 

-- O. 22, Rr. 4 and 11— Tests of abatement. 

If in an appeal, the absence of the legal repre¬ 
sentatives of a deceased party from the record 
would result in the possibility of two inconsistent 
and contradictory decrees or will make it impos¬ 
sible effectively to execute a decree that may be 
passed in the appeal, the appeal must fail. Where 
a joint relief is being sought for by the plaintiff 
against all the defendants on whose joint act the 
cause of action for the suit is based, and one of 
the defendants dies during the pendency of the 
appeal against the dismissal of the suit, and 
where his legal representatives are not brought 
on record, the appeal is incompetent. In the 
absence of the legal representatives it is not 
possible to grant the relief prayed for by the 
plaintiff appellant, because it involves the taking 
of action which cannot be completed without 
the'rjommg.n.t. (Thom, CJ. and Gang a Nath 

mTMs C) 699=1939 AL -J ; «"=*•! ■* 


O. 22, R. 4 (3)— Abatement—If automatic 
—Express order of abatement by Court—Neces¬ 
sity. 

There is no necessity of making an express 
order of abatement when a party to a suit or 
appeal dies and no application is made in time for 
substitution of heirs The abatement takes place 
automatically (IVadia and Wassoodew JJ ) 
Alabhai ajsurbhai v. Bhura Bhaya. ILR 
(1937) Bom. 602=10 R B. 207=171 I C 536—3Q 
Bom.L.R. 444=A.I.R. 1937 Bom. 401.' ‘ 

——22. R 4 (3)— Abatement—If automatic 
—Order of Court—If necessary. 

When no application to bring on record the legal 
representatives of the deceased defendant is filed 
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within limitation, the suit abates automatically 
without any order of Court to that effect. An 
application filed to set aside such abatement with¬ 
in 60 days from the date of abatement of suit is 

proper and not premature, even though it is ma e 

before the order of the Court that the sui 

abated. (Pollock, J.) H a RisA KA t an s a ja J a n u . 
169 I.C. 853=10 R.N. 26 =A.I.R. 1937 Nag. 88. 
_Q 22 R 4 (Z)—Appeal—Death of one res¬ 
pondent—Legal representative not brought on 

r ^Where^hndng the pendency of an appeal from 

a decree one of the respondents dies and no at- 

decsio" 'nade^n the app bhaora Sai. I.L.R. 

0938 ) Nag 370 = 173 I.C. 44=10 R.N. 266=A. 

IR. 1938 Nag 42. .. , . 

' o 22 R 4 (8 )—Preliminary foreclosure 

decree in favour of three persons—Appeal against 

Cine of Plaintiff respondents dying—Legal repre- , 

Tentative not brought on record-lVhole appeal- | 

^To decide whether a partial abatement leads to 
an abatement of the appeal in its entirety, one of 
JPJ under-lying principles is : If a decree can be 
nassed and given effect to in so far as the right of 
the oarties actually before the Court are concern¬ 
ed without interfering with the interests of others, 
then the suit or the appeal can continue ; if not, it 
abates as a whole. In a suit three persons obtain¬ 
ed a preliminary decree for forclosure against 
some persons upon a mortgage executed by them. 
The defendants thereupon appealed. During the 
pendency of the appeal one of the plaintiff-respon¬ 
dents died and no attempt was made to bring his 
legal representatives on record. 

Held, that because of the abatement with res¬ 
pect to the deceased respondent, the whole appeal 
abated (Stone, C.J. and Bose, J.) Ghanaram v. 
Balabhadra Sai. I.L R. rl938) Nag. 370=173 I. 
C. 44=10 R.N. 266=A.I.R. 1938 Nag 42. 

__-O. 22, R. 4 (3)— Suit for partition against 

brothers—Appeal against order passed in execu¬ 
tion—Death of one brother pending appeal—Effect 
—If whole appeal abates. 

A suit for partition and proceeding in execution 
of such a suit must proceed against all the co- 
sharers and they or their legal representatives 
must be on the record. Where in a suit for parti¬ 
tion against brothers an appeal is brought against 
an order passed in execution and during the pen¬ 
dency of the appeal one of the respondent brothers 
dies, the appeal abates as a whole if his legal 
representative is not brought on the record within 
limitation. The consequence following the abate¬ 
ment of an appeal cannot be avoided by the simple 
device of an affidavit in appeal that the party who 
has died gave up his interest in the property be- 
bore the order in execution appealed against was 
passed. (Davis, J.C.and Mehta, J .) Mr. Aman 
Khatun v. Abdul Kasool. (1939) Kar 

156=178 I.C. 890=11 R.S. 113=A.I.R. 1938 

_O. 22, R. 5 —Decision under — Finality — 

*A decision under O. 22, R. 5, C. P. Code, as to 
whether a person is not a legal representative 
though not res judicata, is final so far as the suit 
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in which it is made is concerned.not on the ground 
of res judicata , but because of S. 47, C. P. Code. 
That question alone is not finally concluded by a 
decision under O. 22, R. 5, except in so far as it 
concerns the suit in which the decision is made. 
But no subsequent decision in a separate suit can 
be used to affect the rights of the parties so far as 
questions relating to the ‘execution,’ discharge or 
satisfaction of the decree in connection with 
which the order concerned was made. (Stone, C. 
J and Bose . J.) Shaligram v. Dhurpati. I.L. 
R (1939; Nag. 165=182 I.C. 285=12 R.N. 6= 
1939 N.L.J. 82=A.I.R. 1939 Nag. 147. 

E. 5— Duty of Court—"Legal repre¬ 
sentative"—Meaning of — Intermeddler—If to be 
preferred to true representative. 

Under R. 5 of O. 23, when more than one person 
claim to be legal representatives of a deceased’s 
property the Court is required to decide which of 
the rival claimants is in fact the legal representa¬ 
tive The definition in S. 2 merely means that a 
person who intermeddles with the estate may be 
treated as the legal representative. It does not 
mean that a person who intermeddling with the 
estate of the deceased is to be preferred to a per¬ 
son who is found to be the true legal representa¬ 
tive of the deceased's property. ( Agarwala, J.) 
Suraj Prasad v. Lukher Kuer. 180 I.C. 812= 
11 R.P. 540=1938 P.W.N. 803=5 B.R. 495=A. 
I.R. 1939 Pat. 117. 

-0.22, R 5—Duty of Court—Rival clai¬ 
mants—Intermeddler and true representative— 
Preference. See C. P. Code, S. 2 (11). 1938 P. 
W.N. 803. 

-O. 22, R. 5— Duty of Court under — Order 

of substitution — Enquiry—If condition precedent . 

Under 0.22, R. 5, C.P.Code, it is the duty of the 
Court to go into the matter as to who is the pro¬ 
per person to be substituted in place of a deceased 
party. It is not sufficient for the Court to merely 
substitute one petitioner (who applies for substi¬ 
tution) in preference to another. That is clearly 
wrong. The order of substitution can be made 
only after enquiry. (Wort. J.) Ram Kishan 
Ojha v. Ram Dulari Kuer. 4 B.R. 42=10 R.P. 
222=171 I.C. 607=18 Pat.L.T, 763=1937 P.W. 
N. 756=A.I.R. 1937 Pat. 530. 

-O. 22, R 5 - Proceeding under — Decision 

that certain person is legal representative of de¬ 
ceased party—If res judicata. 

The determination of the question whether a 
certain person is, or is not the legal representative 
of a deceased party in a proceeding under 0.22, 
R. 5, C P- Code, does not operate as res judicata 
so as to preclude the same question from being 
re-agitated in a separate suit. 8 Luck. 477, Overr. 
(Srivastava, Ag. C. J., Nanavutty and Zia-ul- 
Hasan, JJ.) Zalim v. Trilochan Prasad Singh. 
13 Luck. 20=166 I.C. 393=9 R.O. 308=1937 O. 
W.N. 17=1937 O.L.R. 16=A.I.R. 1937 Oudh 
220 (F.B.). 

[See also (Thomas and Zia-ul-Hasan, JJA_ 
Suraj Bali Singh v. Parbhuraji. 169 I.C. 798— 
10 R.O. 1 = 1937 O.L.R. 390=1937 O W.N. 782.J 

-O. 22, R. 5—Scope and effect—Death of 

appellant—Application for substitution by one heir 
—Notice to other heirs—Latter raising no objec¬ 
tion—Order of substitution — Finality—If can 0 

challenged. , 

Where the appellant in an appeal dies ana one 

of his heirs is, on his application, substituted as 
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the legal representative of the deceased appellant 
after notice to the other heirs and without any 
objection on their part, the question so far as the 
appeal is concerned, is final and cannot be reopen¬ 
ed ; and it must be held to have been constructive¬ 
ly decided that the substituted heir is the legal 
representative of the deceased and competent to 
prosecute the appeal in that capacity. 

Chatterji, J .—Under O. 22, R. 5, C. P. Code, the 
question as to who is the legal representative has 
to be decided, and the person substituted shall, 
for the purpose of the suit or appeal, be deemed 
to be his legal representative. An ex parte order 
is as much binding as a contested order, and the 
order of substitution cannot he challenged by the 
other heirs in the suit or appeal. (Fast Ali and 
Chatterji, JJ.) Jyoti Prasad Singh Deo Baha¬ 
dur v. Samuel Henry' Seddon. 19 Pat. 433=A. 
I.R. 1940 Pat. 516. 

-O. 22, R. 6—Applicability—Mortgage suit 

—Death of mortgagor after arguments—Judg¬ 
ment pronounced on day of death—Decree passed 
later—If bad—Abatement. See C- P. Code, 0.22, 
R. 4. 42 BomL.R. 663. 

-—O. 22, R. 6— Conclusion of hearing—Court 

making local inspection during interval of last 
date of hearing and date of judgment — Hearing , 
if concluded on that date. 

Where during the interval between the last 
date of hearing of the suit and the date on which 
the judgment is pronounced, the Court makes 
local inspection of the site in suit and makes a 
reference to it in its judgment, the hearing of the 
suit cannot be said to have concluded on that date 
of hearing within the meaning of O. 22, R. 6. 
(Agha Haidar, J .) Kfhr Singh v. Chanda Singh. 
164 I.C. 971=9 R.L. 184=A.I.R. 1936 Lah. 578. 
7 O- 22, R. 6—Death of plaintiff before hear¬ 
ing—Decree for amount admitted by defendant 
—Validity. See Decree — Validity. 182 I.C. 208 
=5 B.R. 732 

--—O. 22, Rr. 8 and 10—Scope— Suit for 

maintenance by Hindu widow against father-in- 
law—Insolvency of defendant—Official Receiver 
added as part}—Decree against insolvent with 
charge on property—Appeal by insolvent—Com¬ 
petency. See Provincial Insolvency Act, S. 59 
(d). 46 L.W. 550. 

-O. 22, R. 9— Abatement — Rent cases — 

Technical points—Decree against dead person — 
No steps to remedy—Setting aside abatement after 
a year, if allowable. 

Though technical points should not be pressed 
too far in rent cases : yet when a plaintiff with 
knowledge of the death of the defendant before 
decree, refrains from taking steps to remedy his 
decree, which he has for a >tar known to be null 
and void, then the law as to abatement cannot be 
interpreted liberally in his favour. ( Darling . 5. 
M. ond Bomford, J. M .) Raj Bahadur v. Admi¬ 
nistrator General of the Estate of C. J. Bar- 
bar. 1938 R.D. 431 = 1938 A.W.R. (B.R.) 305= 
1938 A.L.J. (Supp.) 128. 

— -O. 22. R. 9—Appeal—Suit in High Court— 

Abatement—Older settirg aside—Appealability— 
•’Judgment.” See Letter's Patent (Bom.), Cl. 
15. 40 Bern.L R. 658. 

— O. 22. R. 9— Applicability—Abatement of 
suit by reversioner to set aside alienation by 
widow—If bars fresh suit by another reversioner. 

It is live tl at a suit by a re\ersioner is a suit 
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on behalf of the whole body of reversioners, but 
the abatement of a suit instituted by a reversioner 
to set aside an alienation by a widow does riot bar 
a fresh suit for the same relief by another rever¬ 
sioner. The provisions of O. 22, R. 9 as to 
abatement do nut apply to such a case. A.I.R. 1931 
Lah. 79, Rel. on. ( Skemp, J.) Mohammad Khan 
v. Jan Mohammad. 186 I.C. 145=12 R.L. 367 
=A.I.R. 1939 Lah. 580. 

-O. 22, R. 9— Application under — Compe¬ 
tency—Suit not “ declared ” to have abated. 

It is wrong to say that an application under 
O. 22, R. 9 is competent only when it is made 
after the suit has been declared to have abated. 
(Tek Chand and Da lip Singh, JJ ) F a/.al Rahim 
Khan z/.Hussaina. I.L.R. (1940) Lah. 199= 
188 I.C. 189=12 R.L. 507=A.I.R. 1939 Lah. 572. 

-O. 22, R. 9 —Death of one of four brothers 

respondents— Legal representative not added— 
Others served and competent to attend to appeal — 
Appeal if abates. 

Where one of four brother*, respondents in an 
appeal dies and bis legal representative is not 
brought on record, but the other three have been 
served and are quite competent to look after the 
appeal, the appeal need not necessarily abate. 
(Mehta, S. M and Harper, J.M ) Dasrath Singh 
v. Ram L akhan Pandey. 1940 O.A. 488=1940 
A.W.R. (B.R ) 105. 

-O. 22, R. 9 (2)—Death of appellant—Court 

ordering substitution of minor heirs without 
application and appointing Court guardian—Com¬ 
petency—Appeal—If abates—Remedy of minor 
heirs. See C. P. Code, O. 22, R. 3 (1). 17 Pat.L. 
T. 129. 

■-O. 22, R. 9—Death of appellant—Implead¬ 

ing of widow and minor son—Subsequent death 
of widow—Failure to appoint fresh next friend— 
Effect—Procedure—Application of respondents 
for appointment of next friend. See Abatement 
— Appfal 17 Pat.L.T 86. 

-O. 22, R. 9 (2)— Delay in applying for sub¬ 
stitution of legal representatives — Condonation. 

An appeal had abated, as the application to 
bring on record the representatives of the decea¬ 
sed respondents had been made beyond time. The 
number of parties to the case was very large and 
the appeal had remained pending for a long time. 
There was no negligence in making applications 
for substitution of legal representatives. 

Held, that in the peculiar circumstances of the 
case the delay in making the application should 
be condoned and the abatement set aside. ( Tek 
Chand. J.) Mfhr Singh v. Sohan Singh. 165 
I C. 521=9 R.L. 255=38 P.L.R. 915 = A.I.R. 
1936 Lah. 710. 

- O. 22, Rr. 9 and 10— Scope — Decree in suit 

for possession of land—Appeal by defendant — 
Assignment by plaintiff pending appeal— Failure 
of assignee to get himself substituted or brought 
on record— Appcal decided against plaintiff — 
Second appeal by latter—Death of plaintiff pend¬ 
ing second appeal—Application by assignee for 
substitution — Maintainability. 

D. P. sued lor possession of a plot of land 
frem defendant No. 2 and his transferees defen¬ 
dants 3 and 4. There was a ccmprcmise between 
plaintiff and defendant No. 4, and ultimately the 
suit was decreed ex parte against defendant 
No. 3 only. The latter apptaled to the District 
Judge. Pending the appeal tbe plaintiff assigted 
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the property to the petitioner by a dated 

4-1-1937. The appeal was decided on 7-1*IM 
against the plaintiff. The petitioner, however, 
did not avail himself of the provision ot U. 
C.P. Code, and did not come on record >n jhe 
appeal. A second appeal was filed m lthe H *h 
Court by the plaintiff against the decision in t e 

anneal and it was admitted on 4-5-1938. I he 

plaintiff, the sole appellant in the 

^ 6d ° n d 5 ;tdbrouehftofhe P notice of theCourt 
discovered and brougnr o?_ ? _iq7q ne ti- 

onlv in February, 1939. On Z3 : 2-1939, thepeti 

tioner assignee filed an application praying that 

the abatement might bo set aside, and he might 
be substituted in place of the deceased plaintiff- 

appellant, as the assignee of the plaintiff. 

Held that the devolution of interest having 
taken place during the pendency of the appeal 
before the District Court, and not while he 
second appeal was pending in the High Court, the 
High Court had no power to make any substitu¬ 
tion under O. 22, C. P. Code. No right accrued 
to the petitioner afresh on the death of the 
plaintiff-appellant and therefore no substitution 
could be made. (Manohor Lall J) n .c.nvu 
PAMnF v Kt^HORE Kuer. 189 I.C. 751 —13 R.P. 
1^1-1939 PWN. 863=21 Pat.L.T. 81=6 B.R. 
r 55=AIR 1940 Pat 177. 

___q 22, R. 9 —Scope—Benamidar — Suit by 

xhorsesston—Death pending suit—Sons not im¬ 
pleaded as legal representatives-Abatement- 
Subseguent suit by sons of real owner—If barred. 

R a benamidar for C, sued for possession of 
certain properties. He died pending suit. The 
sons of R did not come on the record, and no 
ieeal representatives having been brought on the 
record the suit abated. An application filed by 
the sons of C, to implead R’s sons on the record 
was dismissed ultimately by the High Court. 
The sons of C then sued for possession as being 
the beneficial owners of the property. 

Held, that the suit was barred bv O 22, R. 9, 
r P. Code. (K.S. Menon. J.) Chidambaram 
Chettiar v. Swam i nathan. 1936 M.W.N. 1008 
=168 I C. 937=9 R M 672=45 L W. 171=A.I. 
R. 1937 Mad. 10 l = (1937) 1 M.L.J. 33. 


_O. 22. Rr. 9 and 11— Setting aside abate¬ 
ment of appeal—Sufficient cause—Mere ignorance 
of death of opposite party. 

An appellant, in the prosecution of his appeal, 
is under an obligation to keep himself informed 
as to the existence of the opponent. Mere igno¬ 
rance of the death of the opposite party is never 
a sufficient ground for setting aside an order of 
abatement. (Radlia Krishna , J.) B hag wan Din 
v. Muru. 1940 O.W.N. 219=1940 A.W.R. (C. 
C.) 120 = 1940 O A 264 

-O. 22, R 9 (2)— Sufficient cause—Appeal- 

Ignorance of death of respondent If ground for 
setting aside of abatement of appeal Duty of 
appellant to be diligent. 

Ignorance on the part of an appellant of the 
death of the respondent to the appeal ,s a suffi¬ 
cient cause withtn the meaning of O. 22, K. j L. 
P. Code. The appellant is no doubt required to 
be diligent in prosecuting his appeal, but when he 
has succeeded in getting the notice ofappeal served 
on the respondent before his death, he must be 
taken to have done all that was expected of him 
in connection with the appeal. The appellant can¬ 
not reasonably be expected and is not required to 
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inquire from day to day as to the movements of 
the respondent or to the state of his health or as 
to whether he is dead or alive. ( Wort and Karma, 
JJ.) Wajid Ali v. Facoo Mandal. 17 Pat. 84= 
18 Pat. L.T. 1014=174 I.C. 40=4 B. R. 379=10 
R.P. 471=A.I.R. 1938 Pat. 125. 

——-O. 22, R 9 —'Sufficient cause'’—Appellant 

living elsewhere than in village of respondents — 
Ignorance of death — Sufficiency. 

The question whether there is sufficient cause 
for setting aside the abatement of an appeal is a 
matter for decision on the facts of each case. No 
hard and fast rule can be laid down as to what 
constitutes sufficient cause. Where the appellant 
a zemindar, has left the conduct of the appeal in 
charge of a law agent, and there is nothing to 
suggest that he lived in the village or had any 
touch with the village where the deceased res¬ 
pondent lived, or that the appellant in the ordi¬ 
nary course of business could have known of the 
death, or that the law agent in charge of the 
appeal had been to the village near about the 
death of the respondent, it must be held that 
sufficient cause exists for setting the abatement 
aside. ( Rowland and Chatterjee, JJ.) Ram Ran 
Vitaya Prasad Singh v. Madho Turha. 1939 
P.W.N. 680=20 Pat. L.T. 715=6 B.R. 187=185 
I.C. 498=12 R.P. 375=A.I.R. 1939 Pat 623. 

-O. 22, R 9 (2) —Sufficient cause—Doubtful 

construction of old Act and ignorance of new 
amendment. 

On 17th January, 1938, X a Hindu, who was a 
defendant in a suit, died leaving a son and a 
widow. On 24th January, 1938, on an application 
by the plaintiff, the son was substituted as the sole 
legal representative of X. On both these dates 
Act XVIII of 1937 was in force. Later on, an 
Amending Act (XI of 1938) was passed. This 
Act received the assent of the Governor General 
on 8th April, 1938 and was given retrospective 
effect as from 14th April, 1937. On 16th May, 
1938, the plaintiff applied for addition of the 
widow as a party defendant and she was substi¬ 
tuted under O. 22, R. 10, C P- Code. This order 
was, however, vacated on 30th June, 1938 on 
objection by the widow, and the suit was held to 
have abated as against her. On 20th July, 1938, 
the plaintiff applied under O. 22, R. 9, C. P* Code, 
for setting aside the abatement. 

Held, that sufficient grounds had been made out 
for setting aside the abatement, having regard to 
the fact that S. 3(1) of Act XVIII of 1937 might 
possibly be interpreted as not applying to the case 
and also to the fact that the plaintiff came to know 
of the Amending Act only on or about 2nd May, 
1938 and then took steps to bring the widow on 
record. ( Mitter and Akram , JJ.) Kulada 
Gobinda v. Sarat Kumari Roy. 43 C.W.w. 

-O. 22, R. 9 12)—“Sufficient cause ’—'Igno¬ 
rance of death of respondent"—If ground for 
setting aside abatement—Limitation Act. S 5. 

There is no justification for holding that 
ignorance on the part of an appellant of the aea 
of the respondent to the appeal, in the absence 
any negligence or other act or omission f? r ^ 
the appellant can be held responsible, is n 
sufficient cause within the meaning of S . 

(2), C. P Code, and S. 5 of the Limitati°n Act, 

affording a ground for setting aside th . 

ment. It is incumbent upon an appellant to maw 
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periodical inquiries as to whether the respondent 
is alive. If the appellant therefore does not 
become aware of the death of the respondent for 
a long time after the death, and if there is no 
delay in filing the application under O. 22, R. 9(2) 
after the news of the death is received, the appel¬ 
lant is entitled to have the abatement set aside. 
{Leach, C.J. and Madhavan Nair, J.) Sf.creTary 
of State v. Kistnamacharyulu. I.L.R. (1938) 
Mad 275=174 I.C 951 = 10 R.M. 747 (11=46 
L.W. 898=1938 M.W.N. 14=A.I.R. 1938 Mad. 
218=(1938) 1 M.L.J. 54. 

-O 22, R. 9—Sufficient cause — Mere igno¬ 
rance of death. 

Mere ignorance of death of a respondent is not 
a sufficient cause within the meaning of O. 22. 
R. 9, which would entitle an appellant to ask for 
setting aside an abatement. ( Thomas, CJ. and 
Zia-ul-Hasan, J.) Jagdish Bahadur v. Mahadf.o 
Prasad. 12 R O 375=187 I.C. 549=1940 O.A. 
377=1940 O.L.R 213=1940 O.W.N. 411=1940 
A.W.R. (C C.) 200 

-O. 22, R. 9 (2 )—“ Sufficient cause'’ — Mean¬ 
ing of—Death of defendant—Delay in applying to 
set aside abatement—Ignorance of legal represen- 
ta t ives—S ufficiency. 

H. J. Wadia , J— Under O. 22, R. 9 (2), C. P. 
Code, read with S. 5 of the Limitation Act the 
Court has a discretion to excuse delay. In exer¬ 
cising the discretion, which must be judicially 
exercised, the Court should construe the words 
“sufficient cause” liberally, having regard to the 
facts and circumstances of the case. Ignorance 
of the legal representatives of a deceased domi¬ 
ciled in a Native State or a foreign place may be 
a sufficient cause for excusing delay in seeking to 
set aside an abatement, unless there is clear 
negligence or carelessness or unnecessary delay. 

( Beaumont , C.J . and IVadia. J.) M. F. Almeida 
v. Ramchandra Santuram Asavle. I.L.R. 
(1938) Bom. 704=177 I.C. 734=11 R.B. 119= 
40 Bom.L.R 658--A.I.R. 1938 Bom. 408. 

-O. 22, R. 9 (2)—Sufficient cause—Minor 

party represented by pardanashin lady as next 
friend—Mistake due to negligence or ignorance 
of pleader—Delay—If excusable. See Limitation 
Act, S. 5. 19 N.L.J 273. 

-O. 22, R 9 (2)— Sufficient cause — Abate¬ 
ment—Ignorance of death on part of agent of 
plaintiff or ap pellant—Numerous parties involved 
in case—If sufficient cause for setting aside abate¬ 
ment. 

Where the failure to apply to bring on record 
the legal representatives of a deceased defendant 
or respondent is due to ignorance of the death on 
the part of the plaintiff’s or appellant’s agent, 
who, having regard to the numerous parties in 
the litigation, could not properly keep a more 
efficient watch on them, that is a perfectly excus¬ 
able default and is sufficient cause for purposes 
•of setting aside the abatement. {IVadia and 
Wassoodeiv, JJ.) Alaijhai Vajsurdhai v. Bhura 
Bhaya. I.L.R. (1937) Bom. 602=39 Bom.L.R. 
444=171 I.C. 536=10 R.B. 207=A.I.R. 1937 
Bom. 401. 

—— O. 22 R. 9(2)— Sufficient cause — Applica¬ 
tion to bring legal representatives of deceased 
filed after limitation—If can be regarded as one to 
jet aside abatement. 

In a suit to recover certain amount one of the 
^vo defendants died and the application by the 
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plaintiff to bring his legal representatives on 
record was filed after the statutory period. 1 he 
deceased defendant had no fixed residence and 
the plaintiff did not know of his death immedia¬ 
tely. There was sufficient cause for the delay in 
making the application. 

Held, that (J. 22, K. 2, C. P. Code, had no appli¬ 
cation, as the suit against the survivor defendant 
alone could not proceed, and under that rule 
proceedings abated. But the application to bring 
the legal representatives on record could be 
regarded as an application to set aside the abate¬ 
ment and as there was sufficient cause for the 
delay, plaintiff not being guilty of laches the 
abatement should be set aside. ( Tek C hand and 
Skentp.JJ.) Diwan Chand Nirmal Singh v. 
Bhagwan Chand. 174 I.C. 700=10 R L. 581 — 
A.I.R 1937 Lah. 455. 

-O. 22, R. 10 —Applicability—Death of 

defendant before suit—loinder of representative 

—O. 1. R. 10 See C- P. Code, O. 1, R 10. A.I. 
R. 1937 Sind 47. 

-O. 22, R. 10— Applicability to execution 

proceedings. 

O. 22 , k. 10 is applicable to execution procee¬ 
dings. R. 12 of O. 22 does not exclude execution 
proceedings from the operation of R. 1^. (Agar- 
zoala and Rowland, JJ.) Ajodhya Lai. Mahaseth 
v. Brij Kishore Dass 186 I.C. 786 = 12 K.P. 

529=6 B.R. 393. , . 

-O. 22, R. 10— Applicability—final decree 

passed in suit—Discretion of Court. 

Per Costello, J.—O, 22. R. 10, C. P. Code, can 
only apply before a final decree or order has been 
passed or made in the suit. A D 

Per Derbyshire, C. J. —Under O, 22, R. 10, C. P. 
Code, the Court lias a discretion in the matter of 
ordering substitution of a party. It has to look 
at the position and see what is contemplated and 
what is likely to happen. {Derbyshire, LJ. and 
Costello, J.) Titendra Nath v. Harindra Nath. 
42 C.W.N. 1183. 

-O. 22, R. 10— Applicability—‘Interest — 

Meaning of—Posthumous son born to deceased 
person during execution Proceedings against his 
estate—Application to bring on record such son — 
! f @ s 

The “interest’ contemplated in O. 22. R. 10 is 
‘interest’ in the subject-matter of the suit. Where 
during the execution of a decree against the 
estate of a deceased person, a posthumous son is 
born to him, there is no devolution of interest on 
him in the subject-matter of the suit, and 0.22, 

R. 10 does dot apply to an application made on his 
behalf that he should be brought on record in the 
execution proceedings pending before the Court. 
There is no provision in the Code under which m 
execution proceedings a posthumous son is to be 
brought on record as-representing the estate or 
the deceased person when that estate is already 
fully represented. ( Davi t, J C. and Lobo, A-J . C.) 
Esak Haji Ababakar v. Jimabai, 30 S.L.R. 170 
=165 I.C. 305 (2)=9 R.S. 96=A.I.R. 1936 Sind 
166. 

-O. 22, R. 10—Applicability and scope— 

Execution proceedings—Power of Court to add 
party not imp’eaded in suit. See C. P. Code, 

S. 47. 71 M.L.J. 385. 

- O. 22 Rr. 10 and 11 — Applicability—Scope 

—Final decree for partition allotting suit pro- 
1 perty to a person during pendency of suit in res- 


* 


*743 


QUINQUENNIAL DIGEST, 1936—1940 


*744 


C. P. CODE (1908), O. 22, R. 10. j C. P. CODE (1908), O. 22, R. lo. 

peci of such properly — Application by such party j Coovehji Umersey. 66 I A. 210=1.L.R. (19391 
to come on record during pendency of appeal'Bom. 503=I.L.R. 1939 Kar. (P C ) Ml-iOd* 

' ' PW N. 19 (PC.)=11R.P ,C. 295=1939OWN 

ff 6 « 193 T 9 ^ W - R . fP - C -) 136=70 C.L J 26i= 

392—7 S W N «69=193 3 9 9 0 A L L R J : 

1 MX J B 3 R 66 7 ^ = C A I R - 1939 P C - 17 °= (1939 > 

“ 10 —Creation or devolution of 

interest—-What amounts to-Financing of litiga- 
tion Litigant agreeing to let financer take one 
half of properties as compensation for his trou¬ 
ble and giv 11 g him right to join as party and 
conducting proceedings in Suits—Effect of. See 
Dkf.d Construction. (1940) 2 M.L.J. 337. 

-O. 22 R. 10 and O. 43, R. 1 (1)— Death of 

>\dcint ai trr hnccitm ^ 4 j -. 


from decree in suit — Maintainability. 

Under 0. 22, Rr. 10 and 11, unless the assign¬ 
ment, creation or devolution referred to in R. 10, 
has occurred during the pendency of the appeal, 
the rules would not entitle a person to be implea¬ 
ded as a party in the appeal; where such party 
has acquired the suit property as his separate 
aud absolute property by virtue of a partition 
decree in a suit, during the pendency of the suit 
and before the filing of the appeal, it cannot be 
said that he acquired any title during the pen- 
dency of the appeal as contemplated by O. 22, R. 
10, read with R. 11. The accrual of exclusive 
title to the party in respect of the suit property 
under the partition decree can properly be re 
garded as the '‘creation" of an interest within the 
meaning of O. 22, K. 10, but if he has failed to 
make his application to be impleaded during the 
pendency of the suit (the devolution of interest 
having been pending the suit), he cannot be allow- | 
ed to make his application during the pendency of 
the appeal from the decree in the suit. ( Patanjali 
c n ,fri I) Ratnasabapathi Pillai V. Gopala 
A?y AR 1940 M.W.N. 876=52 L.W. 357=(1940) 
2M.L J. 349. 

O. 22 R. 10 —Application made after delay 


—Discretion of Court 

The powers of Court to grant permission 
under O. 22, R. 10 are discretionary. Where such 
an application is made after great delay and the 
delay is not properly explained, the discretion 

should not be exercised. (TekChand and Dali p 

Sinah 77.) Rameshwar v. Ganpati Devj. 18 
Lah 525=166 I.C. 753=9 R.L. 421=39 P.L.R. 
529=A.I.R. 1936 Lah. 652. 

_O. 22, R. 10—Application under O. 1, R. 10 

_.Disposal by Court under O. 22, R. 10— Order— 

Appeal. See C. P. Code, O. 1, R. 10. A.I.R. 1937 
Mad. 200. 

_O. 22, R. 10— "Assignment, creation or 

devolution of interest" — Deed of relinquishment — 
If amounts to. 

A deed of relinquishment does not amount to 
any assignment, creation or devolution of an 
interest within the meaning of R. 10 of O. 22. C. 
P. Code. ( Srivastava and Nanavutty, 77.) Keola- 
paTi v. Amar Krishna Narain Singh. 160 I.C. 
801=8 R O 275=1936 O W. N. 183=1936 O L. 
R. 98=A.I R. 1936 Oudh 224. 

-O. 22, Rr. 10 and ll— Assignment pending 

suit in trial — Court—Application by assignee for 
addition in appeal — Maintainability. 

An application by an assignee under O. 22. R. 
10, C. P. Code for his substitution as a co-appel- 
lant in appeal is not maintainable where the 
assignment was made during the pendency of the 
suit in the trial Court and not during tbe pen¬ 
dency of the appeal. ( Srivastava and Nanavutty, 
77.) Keolapati v. Amar Krishna Narain 
Singh. 160 I.C. 801=8 R O. 275=1936 O.L.R. 
98=1936 O.W N. 183=A.I.R. 1936 Oudh 224. 

-O. 22, Rr. 10 and 11— Assignment pendente 

lite— Rights of assignee. 

No doubt it is true that parties who have assig¬ 
ned the whole of their interest pendente lite 
cannot ask for judgment in respect of an interest 
which is no longer theirs. But it does not follow 
that their assignees are thereby precluded from 
recovering. ( Lord Porter.) Monghibai v. 


defendant after passing of preliminary decree — 
Plaintiff a:id others applying for being appointed 
as legal representatives—Plaintiff appointed as 
legal representative—Applications of other per¬ 
sons dismissed as time barred—Appeal by such 
persons—If competent. 

The plaintiff brought a suit for possession by 
partition of i share in a house left by his decea¬ 
sed un Je. One of the defendants died after the 
passing of the preliminary decree ; certain per¬ 
sons including the plaintiff applied for being 
appointed as legal representatives of the deceased. 
The application of the plaintiff was accepted 
while those of others were dismissed as time- 
barred. Those persons therefore filed an appeal 
against the dismissal of their applications. 

Held, that the acceptance of the plaintiff as 
the legal representative of the deceased, resulted 
in the devolution of an interest in the property 
on the plaintiff during the pendency of the pro- 
! ceedings between the passing cf the preliminary 
decree and the passing of the final decree. O. 22, 
R. 10, C. P. Code, was therefore applicable to 
the case and the order dismissing their applica¬ 
tion was appealable under O. 43, R. 1 (1). ( Ad¬ 
dison and Abdul Rashid, 77.) Jani v. Abdul 
Karim. 174 I.C. 898=10 R.L. 624=A.I R. 1937 
Lah. 615. 

O, 22, R. 10 —Discretion of Court—Suit 


under S. 92 for removing Mohant and framing 
scheme—Mohant abdicating and installing X as 
Mohant pendente lite— Substitution of X in place 
of Mohant—If may be allowed. 

A suit was filed by certain members of the 
Hindu public under S. 92, C. P. Code, with 
respect to a math. The main prayers of the 
plaintiffs were that the defendant should be 
removed from his office as Mohant, that a new 
Mohant should be appointed and a scheme 
framed. After the institution of the suit, the 
defendant abdicated and installed one X as the 
Mohant of the math. X applied under O. 22, 
R. 10, C.P. Code, to be substituted in the place of 
the Mohant. 

Held, that in circumstances like these, it would 
not be a proper exercise of discretion by Court 
to direct substitution of AT as a party. 

Held, further, that the devolution of the 
Mohantship did not constitute such a devolution 
of an interest in the subject-matter of the suit as 
would justify action under 0.22, R. 16- (Hen¬ 
derson and Sen,JJ.) Ratan Narayan Gjri v. 
Ashutosh Nundy. 189 I.C. 780=13 R.C. 115— 
44 C.W.N. 690=A.I.R. 1940 Cal. 383. 
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- - O. 22,0. 10 — Leave — Refusal — Discretion. 

No doubt O. 22, R. 10 gives the Court a discre¬ 
tion in allowing or refusing an application by the 
successors in interest to continue the litigation, 
but leave should not be unreasonably refused. 

(Agarwala and Rowland, JJ.) Jotf L al Sah v. 
Sheodhayan Prashad. 15 Pat 607=163 I.C 
908=9 R P. 50=1936 P.W.N. 447=17 Pat.L.T 
564=A I.R. 1936 Pat. 420. 

—-—O 22, R. 10— Mortgage suit—Mortgagor | 
adjudged insolvent after final decree—Official 
Assignee’s right to be made forty to mortgage 
suit. 

Where in a case an order of adjudication was ! 
made against the mortgagor after the final decree 
was passed in the mortgage suit and it was con¬ 
tended that the Official Assignee ought to have 
been made a party to the mortgage suit. 

Held, that O. 22, K. 10, C. P. Code, did not give 
to the Official Assignee a right to be made a party 
on the ground that the property and the assets of 
the insolvent had devolved on him by virtue of 
the order of adjudication. ( Panckudge. /.) j 
Upendra Nath Kar,/» r^. 173 I.C. 906=10 R 
C.583=A.I R. 1937 Cal. 336. ' 

———O 22, R 10 and O. 21, R. 16— Mortgage 
suit—Person claiming under assignment made by 
plaintiff subsequent to final decree—Right to be 
substituted in suit—Proper remedy. 

After the passing of the final decree in a mort¬ 
gage suit, the suit cannot be said to be any longer 
pending. A person claiming title under an assign¬ 
ment made by the plaintiff subsequent to the 
passing of the final decree has no right, therefore I 
to be substituted in the suit as plaintiff under 
O. 22, R. 10. C. P. P ode. He can only apply for 
execution of the decree as a transferee under 
O. 21, R. 16. (Me Nair, J.) Kameshwar Singh 
v. Anath Nath Basu. I.L.R. (1937) 2 Cal 
207=173 I.C. 809=10 R.C. 567=A.I.R. 1938 
Cal. 169 

-O 22, R. 10— Person putting forward ad¬ 
verse claim—If can come in. 

The language of O. 22, R. 10, C. P. Code, is 
wholly inapplicable to a case where some one is 
seeking to come into the proceedings in order to 
put forward a claim adverse to that of the origi¬ 
nal parties in the proceedings. (Derbyshire, C. 
J.and Costello, J.) Jitendra Nath v. Harindra 
Nath. 42 C.W.N. 1183. 

-O. 22, R. 10— Right to continue suit after 

devolution of interest on another. 

A person who institutes a litigation may pro¬ 
secute it to its conclusion notwithstanding a 
devolution of his interest in the property. The 
litigation will continue in his name for the benefit 
of his successor. (Agarwala and Rowland, JJ.) 
Joti Lal Sah v. Sheodhayan Prashad. 15 Pat. 
607=163 I.C. 908=9 R.P. 50=17 Pat.L.T. 564= 
A.I.R. 1936 Pat. 420. 

“O. 22, Rr. l0 and ll—Scope—If control 
S. 146—Mortgagee pending suit—Decree—Appeal 
by mortgagee from decree against mortgagor— 
Competency. See Succession Act, S. 6. (1940) 

2 M.L.J. 376. 

" O. 22, R. 10 Scope — “Suit” — Second 
appeal — Compromise—Right of party acquiring 
interest of one of the parties to come on record 
and to continue or defend appeal. 

“Suit” in O. 22, R. 10, C. P. Code, means also 
an appeal and a second appeal, and a second 

Q. D.—no 
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appeal may be continued by or against a person 
who has acquired the interest of one of the par¬ 
ties to the appeal in the subject-matter of the 
suit, though the original parties to the appeal 
have compromised the matter, when the party 
seeking to come on record has a substantial inter¬ 
est which is in danger of being injured by the 
proposed compromise. (Stodart, J.) Alagar 
Raja v. Narayana Rata, ll R.M. 428 = 178 I.C. 
205=47 L.W 728=1938 M.W N. 516=A.I R. 
1938 Mad 757 = (1938) 1 M.L.J. 882 

-O. 22, R. 10 -Substitution or addition of 

Party under — Grounds—Duty of Court. 

In order to implead a person as a party to a 
suit, the Court must see whether there has been 
an assignment, creation or devolution of interest 
within the meaning of O. 22, R. 10, C. P Code. 
‘Interest’ means interest in the subject-matter of 
the litigation. The words “has come or devolved” 
connote an interest in praesenti. It must be vest¬ 
ed in the applicant on the date of the application 
to implead him a party to the suit and not merely 
contingent. (Venkataramana Rao, J.) Meyyappa 
Chettiar v. Seethachi Achi. 171 I.C. 145=10 
R.M. 280=A I.R. 1937 Mad. 200 = ( 1937) 2 M. 
L.J.279. 

--O. 22, R. 10— Suit against Municipality — 

Municipality superseded by Government and ad¬ 
ministrator appointed before passing of decree — 
Administrator not brought on record—Decree 
Passed against Municipality — // a nullity. 

A suit was brought against a Municipality to 
recover certain amount. Before the decree was 
passed the Municipality was superseded by the 
Government and an administrator was appointed. 
Neither the administrator nor any other legal- 
representative of the Municipality was brought on 
record. A decree was subsequently passed and 
decree-holder tried to execute it against the pro¬ 
perty in the hands of the administrator. Admi¬ 
nistrator raised an objection. 

Held, that the decree was a nullity as the legal 
representative of the Municipaliiy was not 
brought on record and could not be executed 
against any property in the hards of the adminis¬ 
trator. (Bhide, J.) Administrator, Lahore 
Municipality v. Siraj Din. 177 I.C. 389=11 R. 
L. 306=A.I.R. 1938 Lah. 83. 

—-O. 22, R. 10— Suit by presumptive rever¬ 

sioner challenging alienation by limited owner — 
Period of 12 years front date of alienation over 
before Act II of 1929— Death of reversioner — 
Sister of last male-holder—If can continue suit 

The ‘interest’ referred to in R. 10 is the interest 
of a person who was a party to the suit. It is the 
transfer by assignment, creation or devolution 
pendente lite of the interest of such a person to 
the applicant, which entitles the latter to make an 
application to continue the suit or appeal, as the 
case may be, and not the creation of an indepen¬ 
dent right in him. A suit was filed by a presump¬ 
tive reversioner challenging an alienation by the 
limited owner as not affecting his interest. The 
period of 12 years for such a suit elapsed before 
Act II of 1929 came into force. On death of the 
plaintiff reversioner, a sister of last male-holder 
sought to continue the suit on the ground that she 
had been included under O. 22, R. 10, C. P Code 
in the line of heirs by Act II of 1929. 

Held, that there was no transmission by assign¬ 
ment, creation or devolution of the interest of a 
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oartv to the litigation to her within the meaning 
of R. 10, and that she was not competent to apply 
for permission to continue the suit. ( TekChand 
and Dalip Singh, //.) Ramesh war Ganpati 
Devi 18 Lah. 525=166 I.C. 753—9R.L. 421— 
39 p.L.R. 529=A.I.R. 1936 Lah. 652. 

_-O 22, R. 10— Transferee of legal represen¬ 
tative—Right to continue suit. 

R. 10 empowers the Court to give leave to a 
person who has taken an assignment from a party 
to continue the suit. The ‘party there 
obviously refers to a party already on the record. 
Where the legal representative or a deceased 

plaintiff, instead of coming forward and himself 

taking up the responsibility of the suit, transfers 
his interest to another man, it will be defeating 
the object of the law to permit that man to con¬ 
tinue the suit. (Mahomed Noor and Saunders, 
TT \ GOBARDHAN MUKHERJI V. SALIGRAM Mar- 

wart. 15 Pat. 82=17 Pat L.T. 73=8 R.P. 308= 
159 I.C. 828=A.I.R. 1936 Pat. 123. 


_O. 22, R. 10 (l)—Leave—Refusal—Discre¬ 
tion of Court—Unexplained and unnecessary delay 
of several years—Sufficient ground. 

Under O. 22, R. 10 (1), the Court, as indicated 
by the use of the word “may" is given full discre¬ 
tion to allow or disallow an application under the 
rule by an assignee from a plaintiff for leave to 
be brought on the record as a party plaintiff in 
the suit. Such discretion must of course be 
exercised judicially. When the application is 
made after long delay—there being interminable, 
unexplainable and unnecessary delay and dally¬ 
ing since the commencement of the suit for 
nearly 10years—the Court will rightly exercise 
its discretion by refusing leave to the applicant. 
(Beasley, C.J.and Gentle . /.) Kagunath Dass 

HaRAICCHAND Z' PURl'SHOTHAM 1)ASS. 164 I C. 

845=9 R M. 172=1936 M.W N 771=44 L.W. 
263=A.I. R. 1936 Mad 714 = 71 M L J. 307 

- O 22, R. H— .abatement of appeal—Order 

intended to operate during pendency of appeal — 


Effect on. 

After abatement of an appeal, the trial Court 
has no jurisdiction to go on with the proceedings 
taken in pursuance of an order of the appellate 
Court which was intended to operate only during 
the pendency of the appeal. ( Bhide,J ) Maho¬ 
med Sadiq v. Mt. Sami-ul-njsa. 161 I.C. 212= 
8 R.L. 690=A.I.R. 1936 Lah. 618. 

-O. 22, Rr. 11 and 12— Appeal from order 

in execution—Rules of abatement—If apply. 

The rules of abatement in O. 22, C. P. Code, 
apply to appeals against orders made in execu¬ 
tion proceedings as to other appeals. The words 
“proceedings in execution" in O. 22, R. 12, mean 
proceedings provided for in 1’art II and O. 21 of 
the Code, that is they are proceedings in the 
Court which passed the decree or in the Court to 
which the decree has been sent for execution. 
An appellate Court may have to consider the 
propriety of the orders passed by these Courts 
but the proceedings in the appellate Court cannot 
properly be described as proceedings in execu¬ 
tion. They are separate proceedings, merely 
testing the validity of the order made by the 
executing Court. Further, Rr. 3, 4 and 8 apply 
in terms to suits while R. 11 makes these provi¬ 
sions applicable to all appeals. As no distinction is 
made in the Code between appeals from orders 
n execution and appeals generally, and as R. 11 
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is without qualification or exception, Rr. 3,4 and 8 
apply to appeals in execution matters. (Addison 
and Abdul Rashid. JJ ) Cheda Lal v, "Aitaz 
Hussain. 18 Lah. 80=9 R L. 144=38 P.L R 
946=164 I.C. 605=A.I.R. 1936 Lah. 1022. 

O. 22, Rr. 11 and 12— Applicability — 
Appeal from order in execution. 

An appeal from an order in execution proceed¬ 
ings does not stand on a footing different from 
other classes of appeals, for, O. 41, C. 1 J . Code, 
which provides the procedure relating to appeals 
does not make any such distinction. Hence R.ll 
of 0. 22 should apply to appeals falling under 
S. 47 ; R. 12 of O. 22 cannot apply to such appeals, 
for an appeal which arises from execution pro¬ 
ceedings cannot be regarded as a ‘proceedings in 
execution’. R. 12 of O 22 must therefore be 
construed as referring only to the proceedings in 
the executing Court and not to those in the 
appellate Court which hears appeals arising from 
execution proceedings. (Stone, C.J and Niyogi, 
J.) Madhorao Narayanrao v. Yadorao. I.L.R. 
(1939) Nag. 119=178 I.C. 568=11 R.N. 237= 
1938 N.L J. 312=A.I.R. 1938 Nag 502. 

0.22, R.ll— Applicability —If has refer¬ 
ence to 0.43, R. 1 (k). See C. P. Code, 0.43, 
R. 1 ( k). 18 Pat.L.T. 1014. 

-—O. 22, R. 11—Scope and applicability—If 

applies to appeals under S. 47, C P. Code. See 
C. P. Code, S. 50 and O. 22, Rr. 11 and 12. 1938 
N.L.J. 312. 

——O. 22, R. 12— Applicability—Appeals 
arising from execution proceedings. 

O. 22, R. 12, C P. Code, does not exempt pend¬ 
ing appeals from the operation of R. 8 of that 
order, though the appeals arise out of execution 
proceedings. An appeal stands on a different 
footing, in this respect, from an application for 
execution. R. 12 does not contemplate that, if an 
appeal has been preferred from an order in 
execution then also Rr. 3, 4 and 8 would never 
apply. (Thomas, C.J. and Zia-ul Hasan, J.) 
Jagdish Bahadur v. Mahadeo Prasad. 187 I.C. 
'549=12 R R. 375 = 1940 A.WR. (C.C) 200= 
1940 O A. 377=1940 O L.R. 213 = 1940 O.W.N. 
411. 


-O. 22, R 12— Applicability—Appeal front 

order in execution. 

Rule 12 of O. 22, C. P. Code, is not intended to 
apply to appeals against orde rs passed in execu¬ 
tion. (Davis, J.C. and Mehta, J.) Mt. A mam 
Khatun v. Abdul Rasool. I.L.R. (1939) Kar. 
156=178 I.C. 890=11 R.S. 113=A.I.R. 1938 
Sind 239. 

-O. 22, R. 12 —Applicability—Appeal from 

order in execution. See C P- Code, O. 22, Rr. 11 
and 12— Applicability. I.L R. (1939; Nag 119. 

-O. 22, R. 12— Scope and effect—Execution 

proceedings, if abate—Procedure to be followed 
in case of decree-holder s death. 

Abatement does not apply to execution pro- 
ceedings. The result of that is, however, that the 
heirs need not take steps for substitutions under 
O. 22, R. 3, but may apply to carry on the pro¬ 
ceedings or may file a fresh application. (Stone, 
CJ. and Bose. J.) Tfjraj v. Mt. Rampyaw. 
I.L.R. (1940) Nag 198=178 I.C. 581=11 
239=1938 N. L. J. 99=A. I. R. 1938 Nag. 
528 

-O. 23, R. 1—Abandonment of part of claim 

—If can be allowed after party is given time to 
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pay deficit Court-fees. See C. P. Code, O. 6, R. 
17. 65C.L.J. 199. 

-O. 23, R. 1 — Appeal against order of re - 

wand — Leave to withdraw suit — Power to 
grant. 

On an appeal against an order of remand, the 
Court can, at the plaintiffs’ request, allow him to 
withdraw the suit with liberty to bring a fresh 
suit under O 23, R. 1. ( Addison, Ag.C.J. and Din 
Mohammad, /.) Mohammad Murid Sadar v. 
Mohammad Buta Rahmat Ullah. 166 I.C. 290 
(1)=9 R.L. 358 (1)=38 P.L.R. 319. 

-O. 23, Rr. 1 and 3—Applicability—Adjust¬ 
ment with reference to preliminary decree for 
sale on mortgage See C P. Code, O. 21, R. 2— 
Scope of. 1938 A.W.R. (H.C.) 859=1938 A.L.J. 

1231. 

-0.23, R. 1—Applicability—Appeal with¬ 
drawn—Right of appellant—Power of Court to 
grant leave to withdraw. See C. P. Code, S. 107 
andO. 23, R. 1. 40 Bom.L.R 895. 

-O. 23, R. 1—Applicability—Death of one of 

several plaintiffs—Legal representative refusing 
to join as plaintiff and added as defendant—Effect 
of—If withdrawal or abandonment of claim— 
Fresh suit—If barred. See C. P. Code, 0.22, R. 
2 and O. 23, R. 1 (3). 1939 P.W.N. 41. 

-O. 23, R. 1— Applicability — Defence. 

O. 23, R. 1, C. P. Code, applies to suits and not 
to defences. A defendant in a previous suit who 
raises a claim for set-olt but withdraws it with¬ 
out the leave of the Court, is not thereby preclud¬ 
ed from raising it again in a subsequent suit 
against him. (Zia-ul-Hasan, J .) Radhey Shiam 
v. Mohammad Nasir Khan. 13 Luck. 323=168 
I.C. 472=9 R.O 481 = 1937 O L.R. 285=1937 O. 
W.N. 831=A I.R. 1937 Oudh 394. 

-O. 23, R. 1— Applicability—Previous suit 

for declaration that certain share in properly was 
plaintiff’s and not liable to execution withdrawn — 
Fresh suit for partition—If barred. 

Where a previous suit for declaration that 
certain share in property sold by decree-holder 
was plaintiff’s and hence not liable to execution is 
-withdrawn and subsequently a fresh suit for 
partition of that property is brought, O. 23, R. 1 
is not applicable and the fresh suit is not barred. 
{Blacker, J .) Mt. Khairan v. Ata Mohammad. 
41 P.L.R. 594=A.I.R. 1939 Lah. 148. 

-O. 23, R 1 —Bar of fresh suit —Dismissal 

of suit for joint possession, as defendant found to 
be mortgagee—Suit for redemption—If lies. 

Where a suit for joint possession is dismissed 
on the ground that the defendants are mortgagees 
in possession, it will certainly be open to the 
plaintiff to file a suit for redemption of the mort¬ 
gage and it will not be barred by the provisions 
of O. 23, R. 3. ( Ismail , J.) Ram Bharose v. 

Baramdin. 184 I.C, 808=1939 RD 422=1939 
A.L.J. 892=12 R.A. 281=1939 A W.R. (H.C.) 
517=AI.R. 1939 All. 584. 

-O 23, R. 1 —Conditio nal a m order—Condition 

not fulfilled—Right to bring fresh suit. 

What is important in each case is the terms in 
which the permission to institute fresh suit is 
granted. The permission in each case is condi¬ 
tional and the right under the permission cannot 
be said to have accrued to the plaintiff until the 
conditions are fulfilled. Hence, where permission 
is given to bring a fresh suit after payment of the 
•case, the fresh suit is barred unless costs are paid. 
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(Blacker, J.) Mt. Khairan v. Ata Mohammad* 
41 P.L R. 594=A.I.R. 1939 Lah. 148. 

-O. 23, R. 1 — Leave to withdraw—Absence 

of specific permission to bring fresh suit—Inf er- 
ence. 

Where it is clear from the application that the 
suit was being withdrawn with permission to file a 
fresh suit but the Court jails to state that such 
permission has been given, it can be implied, for 
it need not be in express terms. (Marsh. S. M. 
and Mehta, J.M ) Mahangoo v Ram Kishun 
Das. 1939 A W.R. (B R.) 113 = 1939 R.D. 437= 
1939 A.L.J. (Supp.) 88. 

-O. 23, R. 1 —Leave to -withdraw—Duty of 

Court —Procedure. 

Where a person applies for permission to with¬ 
draw his suit and the application is referred to the 
other side and on the other side stating that they 
have no objection provided that thev get their 
costs the Court allows the application, it cannot be 
said that the Court fails to exercise any jurisdic¬ 
tion invested in it. It would be called upon to go 
into the question whether a formal defect or 
other sufficient cause exists only if the opposite 
party denies that there is any such defect or 
sufficient cause. ( Allsop , J.) Ragho Sfavaik v. 
Bhola Singh. 177 I.C. 73=1938 A.L R 697 = 
11 R.A. 163=1938 A.L.J. 652=1938 A.W.R. (H. 
C.) 414=A.I R 1938 All. 450. 

-O. 23, R 1 —Leave to -withdraw—Removal 

of a defendant—Permission under O. 23, R. 1 not 
obtained — Re-impleading of same defendant — 
Effect—Suit as against him. if maintainable. 

Where in a suit against a number of defendants, 
one of them is removed but no permission tinder 
O. 23, R. 1 to file a fresh suit against him was ob¬ 
tained and where later on he is again re-implead¬ 
ed. it is really a new suit as against him. In as 
much as there was no leave to file a fresh suit 
against him, the suit as against him is not main¬ 
tainable and if the relief as against the others 
is such that it could not be given independently of 
that defendant, the whole suit would have to be 
dismissed. (Hamilton, J) BalmaKUND v. 
Parag Narain. 184 I C. 785=1939 O L.R. 659 
=12 R.O 150=1939 A.W.R. (C.C ) 260 = 1939 
OWN. 990=1939 O.A, 797=A.I.R. 1940 

Oudh 43. 

-O. 23, R. 1 —Order as to costs — Appeal — 

Revision. 

An order as to costs under O. 23, R. 1, C. P. 
Code, is merely incidental to the permission to 
withdraw the suit and as the permission to with¬ 
draw the suit is not a decree, the incidental order 
of costs is also not a decree. No appeal, therefore 
lies on the question of costs. It is also doubtful 
whether a revision lies, as O. 23, R. 1 (3) appears 
to give absolute discretion to the Court on the 
question of costs. (Dalip Singh, J.) Daulat 
Ram Vidya Parkash v. BanslLal. 184 I C. 855 
= 12 R L. 263 (1)=41 P.L.R. 486=A.I.R. 1939 
Lah. 472. 

-—O 23, R. 1 —Order simply allowing suit to 

be withdra-wn—Order allowing -withdrawal and 
also dismissing suit—Distinction between . 

There is no distinction between the cases where 
a suit is simply allowed to be withdrawn and the 
cases where the Courts though allowing the suit 
to be withdrawn and that the suit is dismissed. 
(Dalip Singh, J.) Daulat Ram Vidya Parkash v. 
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BansiLal. 184 I.C. 855=41 P.L.R. 486=12 R. 
L. 263 (1)=A.I.R. 1939 Lah. 472. 

___O 23, R 1 and S 11— Parties agreeing to 

dismissal of appeal—Court passing order dismiss¬ 
ing appeal allowing plaintiff to file fresh suit — 
Fresh suit, if maintainable. 

Where on dismissal of the suit the plaintiff files 
an appeal and in appeal the appellate Court passes 
an order that the parties agree that the appeal 
may be dismissed and further states in the order 
that the plaintiff is permitted to bring a fresh suit 
and ultimately concludes the order by stating that 

the appeal is dismissed, it cannot be said under 
these circumstances that the suit is withdrawn 
under O. 23, R. 1 and not dismissed. On the dis¬ 
missal of the appeal, the suit automatically is 
dismissed and the Court ceases to have any fur¬ 
ther jurisdiction in the matter and it ceases to 
have any power to grant permission to the plain¬ 
tiff to institute a fresh suit on the same cause of 
action A subsequent suit brought by the plaintiff 
on the basis of such order is barred by principles 
of res judicata. (Addison and Din Mohammad, 
jT ) Shahuv. Mt. Rahmon. 178 I.C. 319=11 R. 

L. 444=A.I.R. 1938 Lah 52. 

_O. 23, R. 1— Scope and applicability of — 

Absence of application. 

The rule clearly contemplates an application by 
plaintiffs and the decision in the presence of the 
parties. A mere remark in the judgment cannot 
be construed to be a permission of the Court. 
(Madeley. J ) Kishen Narain v. Nizamuddin. 
1937 O W N. 1146. 

-O. 23, R. 1 and O. 22, R. 4— Scope—Death 

of defendant—Omission to bring on record all 
legal representatives—Abatement—Withdrawal of 
suit with liberty—Power of Court to order — 
Fresh suit—Maintainability. 

The sole defendant in a suit for possession died 
leaving three sons. One of them and two other 
persons were impleaded as the legal representa¬ 
tives, but not the other two sons. The son who 
was impleaded stated that the other two persons 
impleaded were not the sons of the defendant. 
Plaintiff thereupon applied for amendment of the 
record by putting in the names of the other two 
sons in the place of the persons wrongly implead¬ 
ed. This being refused, plaintiff applied for per¬ 
mission for the withdrawal of the suit with 
liberty to institute a fresh suit. The Court 
granted the application. 

Held, that at the time when the plaintiff made 
the application for the withdrawal of the suit, 
the suit had abated under O. 22, R. 4, C. P. Code, 
and the order granting permission to withdraw 
the suit under O. 23, R. 1 was without jurisdic¬ 
tion. A fresh suit instituted thereafter is not 
maintainable, and the order of the withdrawal 
made without jurisdiction in the prior suit could 
be attacked in the subsequent suit. <R. C. Mitter, 
J.) RaMESH rHANDRA MAJUMDAR V. DUD MeHAR 

Bibi. 40 C.W.N. 1019. 

-O. 23, R. 1— Scope—If subject to Sell. //, 
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arbitration and as long as the reference subsists, 
to intervene and give the plaintiff permission to 
withdraw his suit under O. 23, R /, C. P, Code. 
(Thom, Ag.C.J) Pooran Chanu v. Baku Ham, 
I.L.R. (1938) All. 146=1937 A.W.R. 1083=1937 
A.L.J 1163=1938 A.L.R 188=173 I C 895=10 
R.A. 529=A.I R 1938 All, 56. 

- —O. 23, R. 1 —Scope—-Express application 

for leave and express order thereon giving leave 
—I f necessary See C. P. Code, O. 2, R. 2 and O. 
23, R. 1. 1938 M.W.N. 785. 

- O. 23, R. 1 —Scope—Withdrawal of suit 
against some defendants—If can be cancelled— 
Procedure. See C. P, Code, O. 9, R. 13 and O. 23, 
R. 1. (1940) 1 M L.J 811. 

- O 23, R. 1 —'Sufficient ground’—Suit refer+ 

red to arbitration—Leave of Court not obtained 
in respect of minor defendants—Permission to 
withdraw suit against them—If can be granted. 

Where a suit in which some of the defendants 
are minors is referred to arbitration without the 
leave of the Court and the arbitrators give an 
award, the Court has no jurisdiction to allow the 
suit to be withdrawn against the minor defen¬ 
dants with permission to bring a fresh suit 
against them. O. 23, R. 1, C. P. Code, is inapplic¬ 
able in such circumstances. (Tek Chand, /.) 
Samand Khan v , Mohd, Ramzan. 181 I.C. 287 
= 11 R.L. 803=40 P.L.R. 498=A.I.R. 1938 Lah. 
582 

- O. 23, R. 1 —Withdrawal of suit—Order 

for payment of costs as condition precedent—No 
time fixed for su-.h payment—Costs paid subse¬ 
quent to filing of fresh suit—Maintainability of 
suit. 

Where at the time of the application for with¬ 
drawal of the former suit with permission to file 
a fresh suit under O. 23, C. P. Code, the Court 
directed the payment of costs as a condition pre¬ 
cedent but did not fix any date for such pa>ment, 
the non-payment of costs does not render a fresh 
suit bad ab initio and the payment of costs sub¬ 
sequent to the institution of the suit would cure 
the irregularity (Sen, J.) Sagareswar Chat- 
taraj v. Babulal Chattopadhyaya. 68 C.L.JV 
75. 

O. 23, R. 1— Withdrawal without leave to 


Para. 3—Ref erence to arbitration pending—Power 
to permit withdrawal of suit. 

Once a suit has been referred to arbitration, so 
long as that reference stands, the Court which 
has made the reference has no power to pass any 
order which in any way would affect the subject- 
matter of the suit. The Court has consequently 
no jurisdiction after the suit has been referred to 


file fresh suit—Filing of fresh suit—Cause of 
action and relief, identical — Suit if barred by 0.23 » 
R.l. 

Where a plaintiff after withdrawing a suit 
without obtaining leave to file a fresh suit, files a 
fresh suit, and where the cause of action and 
relief claimed are identical with those of the 
former suit, the later suit is barred not on the 
principle of res judicata but by the provisions of 
O. 23, R. 1, C. P. Code. (Ismail, J.) Ram: 
Bit arose v. Baramdin. 184 I.C. 808=1939 R.D. 
422=1939 A.L.J. 892=12 R A. 281 = 1939 A.W. 
R. (H C.) 517=A.I.R. 1939 All. 584. 

- O 23. R. 1 (2)—‘Formal defect*—What is. 

See C. P. Code, O. 7, Rr. 14 and 18. 1937 A.M. 
L.J. 75. 

- O. 23, R. 1 (2)— Leave to withdraw suit 

with liberty to file fresh one—Conditional order 
on payment of costs—Suit filed without payment 
of costs—Costs deposited with permission or 
Court, before hearing of the suit—Such suit ij 
maintainable — C. P Code, S. 148. . 

An order granting leave to withdraw a suit 
with liberty to file a fresh one was in the iollow- 
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ing terms: “The plaintiffs be permitted to with¬ 
draw the suit with liberty to bring a fresh one un¬ 
less barred as prayed for. Defendant will get 
•costs which must be paid within one month as a 
condition precedent to a fresh suit." A fresh 
suit was filed The cost were neither paid within 
the time allowed, nor even prior to the filing of 
the fresh suit. The costs were paid with the per¬ 
mission of the Court, before the commencement 
•of the hearing of the fresh suit on an objection 
as to maintainability of the fresh suit. 

Held, that whether the condition as to payment 
of costs attaches to the permission to withdraw 
or to file a fresh suit, the Court extended the 
time under S. 1-18, C P. Code, for payment of the 
costs. Even if the condition be taken as attach¬ 
ing to the permission to file the fresh suit, the 
conditional permission had become final on pay¬ 
ment of the costs and hence the suit was main¬ 
tainable. ( Nasim Ali and Rent fry, J J.) Abdul 
Khaleouk t;. Susie Chandra Chaudhuri. I.L.R. 
(1938) 1 Gal. 273=175 I C. 188 = 10 R.C- 760= 
66 C.L J. 275=41 C.W.N. 1336=A.I.R. 1938 
Cal. 13. 

-O. 23, R. 1 (2) (a) and (b)— Construction 

and scope—"Formal debt" — “Sufficient grounds '' 
*—Meaning of—If ithdraua! on grow, d of defect of 
substance —Permissibility—Order allowing with¬ 
drawal —Jurisdiction — Revision —C. P. Code, 
S. 115. 

The two clauses of sub-R (2) of R. 1 of O 23, 
C. P. Code, must be read together. Cl. (a) of sub- 
R. (2) of R. 1 of O. 23. C.P. Code, is illustrative of 
the “grounds" referred to in Cl. (6), and although 
‘the “grounds” in Cl. ( b ), need not be ejusdem 
generis with the ground mentioned in Cl. (a), 
they must be at least analogous to it. The ground 
in Cl. (a) requires that the suit must fail by rea¬ 
son of some formal defect; whereas the grounds 
contemplated in Cl. (b) need not necessarily be 
fatal to the suit, but must be analogous to a 
formal defect. The expression “formal” 
defect must be given a wide and literal mean¬ 
ing and must be deemed to connote every 
kind of defect which does not affect the 
anerits of the case, whether that defect is 
fatal to a suit or not. Where the ground of 
withdrawal is a defect of substance as distingui¬ 
shed from a defect of form, the suit should not 
"be allowed to be withdrawn. If a Court allows 
a suit to be withdrawn on the ground of defect 
of substance arising out of the plaintiff’s inability 
to prove the title on which the claim is based, the 
Court acts without jurisdiction, and its order can 
be corrected in revision under S. 115, C. P. Code. 
(Wadia, Divatia and Lokur, JJ.) Rama Rao 
Bhagwantrao v Rabu Appana. ILR. (1940) 
Bom. 299=187 I.C. 409=12 R B. 443=42 Bom. 
L.R. 143=AI.R. 1940 Bom. 121 (F.B.). 

-O. 23, R. 1 (2) (a) and (b)— Scope of— 

Heave to withdraw—When could be granted. 

The two sub-Cls. (a) and (6) of sub-R. (2) of 
R. 1 of O. 23, C. P. Code, are worded in an entire¬ 
ly different manner and they are intended to 
•cover different circumstances. Cl (b) is not 
’limited to cases in which the Court thinks that 
the suit must necessarily fail. There may be 
■other sufficient grounds on which it is proper to 
^llow the plaintiff to withdraw his suit. ( Mack- 
* tey , /.) Daw Dwe v. U San Hla. 1938 Rang. 
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L.R. 270 = 178 I.C. 607=11 R.R. 25l=A.I.R. 
1938 Rang 389. 

-O 23, R. 1 (2) (b)—“ Other sufficient 

grounds” —/ nterpretafion. 

The “other sufficient grounds” in Cl. (2) (b) of 
R. 1 of O. 23, C. P. Code, must be ejusdem generis 
with the ground mentioned in Cl. (2) (a) (Tek 

Chand, J.) \1t. Fatima r. Nura. 175 I.C. 56= 

10 R.L. 674 (2) = 39 P.L R. 1010=A I.R. 1938 
Lah. 294. 

-0.23, R 1 (2) (b)—“ Sufficient grounds" — 

Meaning of. 

The “sufficient grounds” referred to in O 23, 
R. 1 (2) ( b ). C. P. Code, must*be ejusdem generis 
with the grounds specified in sub-R. 2 (a), i.e., 
there must be some formal defect. The} must, 
at any rate, be analogous to it. (Horwill. J.) 
Jagadambal v. Sundarammal. 1940 M.WN. 
806=0940) 2 M.L.J. 398. 

-O.. 23, R. 1 (3)—Applicability—Amend¬ 
ment of plaint—Direction to value property and 
to pay deficit Court-fee — Non-compliance— 
Prayer for leave to withdraw suit with liberty 
refused—Subsequent dismissal for default—If 
bars fre'h suit. See C. P. Code, O. 7. Kr. 11 and 
13. 40C.WN. 1390 

-O. 23, R. 1 (3)— Applicability —“ Subject- 

matter” — Meaning—Prior suit to eject mortgagee 
of tenant alleging latter's death—Withdrawal on 
tenant turning up—Subsequent suit on surrender 
by tenant—If barred. 

The bar in O. 23, R. 1 (3) is in respect of the 
subject-matter and not the cause of aciion ; sub¬ 
ject-matter means the series of acts and transac¬ 
tions alleged to exist giving rise to the relief 
claimed. A surrender by a tenant of his holding 
is clearly different from his death On 15 9-1928, 
plaintiff, a zamindar, sued to eject the defendant, 
a mortgagee of the tenant, as a trespasser on the 
ground that the tenant mortgagor was dead and 
hence the tenancy had terminated. The tenant, 
however, turned up alive in Court, and the suit 
was therefore withdrawn. Subsequently on 
24—9—1935 the tenant surrendered his holding 
to the zamindar who again sued the defendant 
mortgagee as a trespasser 

Held, the suit based on the surrender by the 
tenant was not barred under O. 23, R 1 (3), C. P. 
Code, by reason of the withdrawal of the prior 
suit based on his alleged death. ( Darling . .S'. M. 
and Bomford, J. M.) Balgovind v. Satnarain 
Lal. 1938 R D. 174=1938 A.L.J. (Supp ) 2= 
1938 A W.R. (B.R.) 93. 

-O. 23, R. 1 (3)— Scope—Suit by partners of 

firm not registered under Partnership Act — With¬ 
drawal—Fresh suit after registration—If barred. 

The withdrawal of a suit instituted by partners 
who have not been registered as a firm under the 
Partnership Act is no bar to a fresh suit filed by 
them on the same cause of action after they get 
themselves registered as a firm The later suit is 
technically a suit by a different plaintiff. 
(Stodart, J.) Arunaciri Mudai.tar, In re 164 
I C. 748=9 R.M. 169 (1)=1936 M.W.N. 888=44 
L.W. 247 (1 )=A.I.R. 1936 Mad. 697. 

-O. 23, R. 1 (3) — Withdrawal of suit — Sub¬ 
sequent suit between same parties on same facts 
but on different basis—If barred. 

The plain meaning of O. 23, R. 1 (3)is that if the 
subsequent suit is in respect of the same subject- 
matter as the previous suit the subsequent suit 
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must be dismissed. It matters not whether the 
defendant concurred with Ihe plaintiff in the 
withdrawal of the suit. In a previous su bet¬ 
ween A and B, the basis of the claim was alleged 
tenancy of Sunder^. It was alleged that B 
was holding over and it was prayed that he 
should be ejected. The suit was withdrawn by A 
without permission to bring a fresh suit as being 
compromised. A subsequently sued B for being 
hi wrongful possession of the same property in 

of ^ was not 

HeW.thaMhe s 9 (Mackney, J.) M* 

t arre n„ ^ AIaunc Lu Thant. 177 I C. 211=11 
? 03 =A I R 1938 Rang. 210 

23 R. 2 —Applicability—Suit in High 

r n . ir t _ Plea by defendant of being agriculturists 

C Plaintiff withdrawing suit with liberty—Subse- 
nifput suit in mujfasal Court—Right to deduct 
period of* prior su it —L imitation Act, S. 14 -Appli- 

Ca The'C P Code and the Limitation Act are 
ri , lpS 0 £ procedure and must be interpreted 
Tfrirtlv A plaintiff who prays for an order for 
Withdrawal of his suit with leave of the Court 
Air O 23 R. 1, C. P- Code, must face R. 2 of 
r? and cannot have the benefit of S 14 of the 
Limitation Act. In a suit in the High Court the 
V Lnriants ple-.ded that they were agriculturists 

The olaintin applied for leave to withdraw the 
•tun 'er O 23 , R. 1 with liberty to file a fresh 
cliit and the Court granted the same. Subse- 
quently the plaintiff tiled a suit in a Subordinate 
rourt in the moffussil and claimed the right to 
V°Hnft the period during which he was prosecut¬ 
ing the first suit, under S. 14, Limitation Act. 

Held, that the High Court in the prior suit had 
Jurisdiction to decide the plea raised by the 
defendant as to their status, and that the case 
fell under O. 23, R. 2, C. P. Code, but not under 
c 14 of the Limitation Act, and the plaintiff 
could not therefore avail himself of the benefit 
of S 14, Limitation Act. (Barlee and Norman, 
TJ > Achut Dadaji Joshi v. Parshram Vasu- 
r,FV I L R (1938) Bom. 327=40 Bom L R 377 
==175 I.C. 528=10 R. B. 565=A.I.R. 1938 Bom. 

281 

__1—O. 23, R. 2— Applicability — Suit in time in 

proper Court—Amendment reducing rate of 
interest—Suit falling beloiu jurisdiction of Court 

_ Order returning plaint—If withdrawal or 

abandonment of claim — Limitation Act, S. 14— 
Applicability —Conflict between S. 14 and 0.23, 

R. 2, C. P. Code. 

There is really no conflict between S. 14 of the 
Limitation Act and R. 2 of O. 23, C. P. Code. 

S. Hof the Limitation Act applies to a case 
where the Court by its own order has terminated 
a suit or proceeding on the ground that it has no 
jurisdiction to entertain it or that there some 
other cause of a like nature which makes it 
impossible for the Court to entertain it. O. 23, 
Rr. 1 and 2, C P. Code, apply to a case where the 
plaintiff on discovering that his suit must fail 
either by reason of some formal defect or because 
of some other sufficient grounds for withdrawal 
applies voluntarily for the withdrawal of the suit 
and asks for permission to file afresh suit and 
the Court grants his prayer. Where a suit is 
filed in time in the proper Court, but the Court 

orders its return for presentation to the proper 
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Court, as, the plaintiffs having, by amendment, 
reduced their claim for interest, the Court ceases 
to have jurisdiction, there is neither withdrawal 
of the suit nor abandonment of part of the claim 
wiihin the meaning of O. 23, Tv. 1 (2) and 0. 23, 
R. 2 will not apply. S. 14 of the Limitation Act 
applies to a sucli case. (Davis. J C. and Weston , 
J.) Kauandas v. Mahomed Akdar I.L.R. 
(1940) Kar. 225=A.I.R. 1940 Sind 125. 

0.23, R. 2—Fresh suit after withdrawal 
of previous suit—Limitation. See Limitation 
Act, S. 14. 69 C.L.J. 540. 

-O. 23, R. 2— Permission to bring fresh suit 

granted on condition of plaintiff paying costs 
before such suit—Second suit instituted without 
payment of costs — If void ab initio. 

Under R. 1 of O. 23, a plaintiff can withdraw a 
suit as a matter of right without the permission 
of the Court, but if he does it he is ihen preclud¬ 
ed from filing a fresh suit on the same cause of 
action. If he wants to withdraw the ^uit and at 
the same time wants to file a fresh suit on the 
same cause of action, he must resort to R. 2. 
Under the said rule he must ask for permission 
to withdraw with liberty to file a fresh suit. The 
Court may grant the permission asked for on 
such terms as it thinks fit. The terms may be of 
any kind. They might be (1) that the plaintiff 
shall pay the costs before a certain date specified 
in the order, or (2) that the plaintiff shall pay the 
costs before the institution of the second suit, or 
(3) that the plaintiff shall pay the costs without 
specifying the time of the payment. If the terms 
imposed are as in Ill. (1) or Ill. (2), they then 
obviously refer not to the withdrawal of the suit 
but to the institution of a fresh suit. Once per- 
mission is granted to withdraw, the suit can no 
longer be regarded to be still existing. Where 
therefore leave to bring a fresh suit on the same 
cause of action is granted on payment of the 
costs on or before a specified date or before the 
institution of a fresh suit, such payment of costs 
is a condition precedent to the institution of a 
fresh suit. If no payment is made, the second 
suit is void ab initio. (Ba U, J.) Ma San Myint 
v. U Tun Sen. 187 I.C. 711=12 R.R. 335=193$ 
Rang.L R. 749=A.I.R. 1939 Rang. 378. 

-O. 23, R. 3— Adjustment — Agreement to 

abide by statement of plaintiff—Statement by 
plaintiff—Effect of. 

Where a defendant offers to bind himself by 
the statement of the plaintiff and the plaintiff 
makes the statement, it follows that the Court is 
entitled to decree the claim against the defen¬ 
dant, as the only condition laid down by him has 
been fulfilled. The statement of the plaintiff has 
to be accepted as an adjustment of the claim and. 
a decree passed accordingly. ( Ismail, J.) Narain 
Das v. Ghazi Ram Gojar Mal. 1938 A L.J. 449 
= 1938 A.W.R. (HC.) 294=176 I.C. 99=193* 
A.L.R 543=11 R A. 40=A I.R. 1938 All. 353. 

-O. 23, R. 3 —Adjustment under — Agree¬ 
ment of parties requesting Court to decree suit if 
a certain thing happened—Binding nature 
Appeal. 

When the parties to the suit request the Court 
to adopt a certain procedure and to decree the 
suit in case a certain event happened, and ina^e 
an endorsement to that effect on the plaint, fhey 
cannot afterwards go behind it or appeal against 
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the decree passed in pursuance of that agree¬ 
ment. 

Quaere. —Whether the agreement and endorse- ( 
ment of the plaint would amount to an adjust- j 
ment of the suit under O. 23, R. 3, C. P- Code, i 
(Pandrang Row, J .) Makudam Mahomed v. ' 
Mahomed Sheikh Abdul Radik. 164 I.C. 611 = 

9 R.M. 148=44 L.W. 351 = 1936 M.W.N. 740= 
A.I.R 1936 Mad. 856=71 M L J 281. 

-O. 23, R. 3 and O. 43, R. (1) ( m)—Adjust¬ 
ment under—Award by private arbitrator without 
consent of Court—Court after deciding question 
of validity of award remarking that there is no 
adjustment of claim out of Court — Appeal. 

If in a pending suit the parties go to a private ! 
arbitrator without the consent of the Court and 
the arbitrator makes an award there is nothing to 
prevent the Court from giving effect to the award 
as if it were an adjustment by common consent 
and it amounts to an adjustment under O 23, i 
R. 3. Where therefore the Court after deciding 
the issues as to the validity of the award made by 
a private arbitrator remarks that “there is no 
adjustment of claim in suit out of Court as alleg¬ 
ed", it amounts to an order refusing to record an 
adjustment under O. 23, R 3, and the order is 
appealable under O. 43, R. 1 (m). ( Pollock, A. J. 

C ) Tatyarao v. Shrikrishna I axminarayan. 
zi N.LR. fSupp.) 72=160 I.C. 202=8 R.N. 160 

=A.I.R. 1936 Nag. 8. 

-O. 23, R. 3— Applicability—Adjustment of 

suit—Parties to suit agreeing to abide by state¬ 
ment of third person—Effect of—Right to chal¬ 
lenge statement — Estoppel. 

There is nothing in law to prevent the parties 
to a suit from agreeing, apart altogether from the 
Oaths Act, to abide by the statement a third 
person. The agreement of the parties to abide by 
such statement and the statement given in pursu¬ 
ance of the agreement amount in effect to an ad¬ 
justment of dispute, within the meaning of O. 23, 
R. 3, C. P. Code, and each party is estopped from 
subsequently impugning the same and from chal¬ 
lenging the statement of the referee. ( Collister 
and Bajpai, JJ.) Sukaj Nakain v. Beni Madho 
171 I.C. 697=1937 A L.R. 875=1937 A L J. 
1066=10 R A. 302=1937 A.W.R. 801=A.I.R. 
1937 All 701. 

-O. 23, R. 3 and O. 32, R. 7 —Applicability 

—“ Subject-matter of the suit”—“Having refer¬ 
ence to the suit”—Meaning of. 

Whether particular matter is the subject- 
matter of or relates to a suit is primarily a ques¬ 
tion of fact depending upon the circumstances of 
each case. Although a matter is not strictly the 
subject-matter of a suit, it may relate to or have 
reference to the suit if it forms part of the con¬ 
sideration. In a suit by a plaintiff against defen¬ 
dants of whom one was a minor, a compromise 
was arrived at, whereby the plaintiff, in consider¬ 
ation of her giving up her right to an account of 
the whole property from the defendant who 
managed it, for which in fact she had sued, agreed 
in order to facilitate enjoyment, to take her share 
of the income from only some villages out of the 
•whole property, and it was agreed between the 
parties that, in case no agreement could be arrived 
at on reference to the vakils, the parties had a 
right to obtain partition from the Court. 

Held, that the arrangement arrived at to ‘faci¬ 
litate management’ being in consideration of the 
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plaintiff's giving up her right to an account, was 
one having refeicnce to the suit within the mean¬ 
ing of O. S3, K. 7 and was therefore the subject 
matter of the suit within the meaning of O. 23, 
R. 3, C P- Code. (Wort and Agarzcula, J J.) 
Mahomf.d Yahia v. Mt Bibi Soghra. 169 I.C- 
741=3 B.R. 611 = 10 R P. 39 = 1937 P.W.N. 51 = 
A I R. 1937 Pat 232. 

- O. 23, R. 3 — Arbitration—Reference made 

in pending suit without Court’s intervention — 
Award, if compromise. 

An award made in an arbitration without the 
intervention of the Court in a pending suit is not 
a compromise within the meaning of O. 23, R. 3, 
C. P. Code. All the rules relating lo arbitration 
lie within the compass of the second schedule, 
subject to the proviso contained in S. 89 of the 
Code. If the parties to a dispute purport to go to 
arbitration but ignore these rules, there can be no 
award of which the Courts will take notice as 
such Nor can there be any adjustment of the 
dispute by law ful agreement by reason of a sub¬ 
mission alone, unless the third party to whom 
they have recourse brings them in fact to an ad¬ 
justment by lawful agreement. If, however, 
subsequent to the making of the award, the 
parties agree to accept the award and thus by a 
lawful agreement arrive at an adjustment of their 
disputes, the Court w-ould be enabled to record it 
as an adjustment upon that basis alone. (Roberts, 
C. J; Mya Bu and Mosely,JJ.) Maunc. Hi.ay ti. 
U Ge. 1939 Rang.LR 280=183 I.C. 343 = 12 
R.R. 71=A.I.R 1939 Rang. 300 (F.B.). 

- O. 23, R. 3—Award out of Court—If can 

be given effect to. See C. P. Code, S. 89 and CL 
23, K. 3. 1939 N.L.J. 228. 

-O. 23, R. 3 —Complicated compromise — 

Drawing up terms in writing—Desirability. 

Although the requirements of O. 23, R. 3 say 
nothing about any particular form in which a 
compromise is to be made before the Court is to 
be satisfied of its existence, still the more com¬ 
plicated the compromise, the more desirable it is 
that its terms should be drawn up in writing, be¬ 
fore they could strictly be proved. There must 
be in the nature of things, compromise about 
small matters, which may be capable of proof 
orally,but the Court must always look with some 
suspicion on cases of elaborate compromises 
which are sought to be proved purely by oral evi¬ 
dence, when one of the parties to the suit strenu¬ 
ously denies that he entered into any compromise 
at all. (Roberts, C. J. and Mosely, J.) Hamid 
Rowther v. Ayapba Mudaliar. 181 I.C. 54=10 
R.R. 448=A.I.R. 1939 Rang. 149. 

-O. 23, R. 3 — Compromise—Recording of — 

Procedure—Notice of motion by defendant to 
record — Propriety—Bombay High Court Rules 
(OS.) 1936, R. 150 —Effect of. 

There is no specific provision in the C. P. Code 
or the High Court rules which prevents a defen¬ 
dant from taking out a notice of motion to record 
a compromise propounded by him. R. 150 of the 
Bombay High Court Rules (O.S.) enabling the 
defendant to put in a supplemental written state¬ 
ment, is not sufficient to take away the right 
which exists in the defendant otherwise to move 
the Court to record a compromise. ( Kania , J.) 
Liladhar v. Salehbhai. 173 I.C. 652=10 R.B. 
363=39 Bom.L.R. 1179=A.I.R. 1938 Bom. 85. 
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__o. 23, R. 3— Compromise—Recording of— 

What amounts to—Decree directing effect to be 
given to compromise, without setting out the text 

° Where a decree though it did not set out the 
text of the compromise either in the body or in 
any schedule, directed that effect should be given 

to the whole compromise, it must be taken that 
the decree has recorded the compromise. A refe 

xtsSssasK* 86 

I *mi rl“’ <m S* E.h S S2 

Ii r W N 1 569=187 I C. 440=1940 P.W.N. 
t«s-l940 O L.R. 242=6 B.R. 559=12 R PC. 

2 L W 17=I L.R. (1940) Kar. (P C ) 149 
1S foan M W N 672=42 Bom L E. 697=1940 A. 
WR(PC) 66=1940 O A. 307=1940 O.W N, 
^8-A IR 1940P.C.70 (P.C) 

338 o 23 R 3 —Compromise—When embodied 
i» the decree-0 mission in the operative part of 

the decree— Relief in respect of the omitted por- 

_ Pxecutioti ot suit . 

Where a Court which passed a comprom.se 
decree orders the comprom.se to be made part of 
the decree, but in the operat.ve part of it mcor- 
orates only so much of the compromise as rela¬ 
ted W the actual subject-matter of the suit, it 
cannot be said that the compromise has been 
embodied in the decree. Where a relief is requir¬ 
ed in such a case in respect of a matter omitted 
fn the operative part of the decree, it would not 
i" available by wav of execution of the decree. 

85^=1939 oTr. 
*71-12 RO 162=1939 O.W.N. 936 = 1939 A. 
W r!(C.C.) >33=A.I.R. 1940 Oudh 27. 

_O 23, R. 3 —Compromise petition—Duty of 

Court to pass decree in accordance with its terms. 

Parties to a suit can compromise their differen¬ 
ces on any terms they please and they can include 
in those terms any matters, whether the subject 
matter of the suit or not, and under the provisions 
of O 23, R 3, the Court is compelled to pass a 
decree in accordance with the terms of the peti¬ 
tion. It is not open to the Court to select some 
terms of the petition and pass a decree in accor¬ 
dance with those terms while neglecting the 
others. (Dunkley, J.) Daw Po u U Po Hmyin. 
1940 Rang L.R 237=187 I.C. 875=12 R R. 345 
-A I R. 1940 Rang 91. 

-O. 23, R. 3 —Construction—“So far as it 

relates to the suit"—Meaning of—Matter relating 
to suit but not the subject-matter of suit — Com¬ 
promise-Power of Court to pass decree in terms 
of compromise. 

Merely because what is agreed to be done is 
consideration for a compromise, it cannot be said 
that what is to be done is a matter that “relates to 
the suit” within the meaning of O. 23, R. 3, C. P. 
Code. The expression “so far as it relates to the 
suit’'is somewhat wider than the words “so far 
as it relates to so much of the subject-matter of 
the suit as is dealt with by the compromise.” 
There are matters which may not, strictly speak¬ 
ing, be the subject-matter of the suit itself as 
brought, and yet they may relate to the suit. So 
long as the compromise relates to the suit, the 
Court has full authority to pass a decree under 
O. 23, R. 3, in terms of the compromise even 
though it might not have, strictly speaking, 
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formed the subject-matter of the suit. (Davis, 
J.C. and Mehta, A.J.C.) Nichumal Chandumal 
v. Ramdas Dowlatsing. 31 S.L R. 153=171 I. 
C. 210=10 R.S 95=A I.R 1937 Sind 190. 

—--O 23, R. 3— Decree in terms of compro - 

mise—-Recital as to an exchange having taken 
place—Effect—Suit as regards exchanged plots — 
Question of title — Compromise, if bars Court 
from going into. 

Where a decree in terms of a compromise is 
passed and the Court merely recited the fact 
stated in the compromise between the parties 
that there had been an exchange and transfer of 
possession between them, this recital of what had 
already taken place is not necessarily a part of 
the decree as ir does not necessarily amount to 
any adjustment of the rights of the parties to be 
effected by the decree Where subsequently a 
fresh suit is brought for enforcement of the 
contract so far as it relates to these plots it can¬ 
not be said that the embodiment in the decree of 
the statement that the exchange had taken place, 
is in any way a bar to the Court’s investigating 
the question of the plaintiff’s title to the plots in 
question. (Bennet and Ganga Nath, J J.) Balesar 
Misir v. Tekesar Misir. I.L.R. r 1939) All 435 
= 183 IC. 304 = 12 R.A 121 = 1939 A L J. 260= 
1939 A.W R «H C ) 270=A I.R. 1939 All. 454. 
-O. 23, R. 3— Dismissal under — Effect of. 

A dismissal under O 23, R. 3, C. P. Code, does 
not amount to an adjudication but only precludes 
the institution of a second suit on the same cause 
of action Hence where a suit on a debt praying 
for a decree against a Malabar tarwad is dismiss¬ 
ed by a compromise being effected by the execu¬ 
tion of a pro note by the then karnavan, and the 
plaintiff files a suit on the note, the suit on the 
note is on an independent cause of action and the 
binding character of the debt on the tarwad can 
be gone into. (Varadachariar and Mockett, JJ.) 
Pappi Amma u. Rama Iyer. 173 I.C. 147=10 
R.M. 517=A I.R. 1937 Mad. 438. 

-O. 23, R. 3— Duty of Court under — Enquiry 

— Scope—Fairness of compromise—If can be gone 
into. 

Under O. 23, R. 3, C. P. Code, the Court is 

bound, when it is proved to its satisfaction that a 
suit has been adjusted by any lawful agreement 
or compromise, to order such agreement, com¬ 
promise or satisfaction to be recorded and to pass 
a decree in accordance therewith. The Court 
has no jurisdiction, except in the case of minors 
etc., to investigate the fairness or unfairness of 
a compromise which has been accepted by both 
the parties, (Wadsworth, J .) Surapparaju v. 
Venkatarathnam. 161 I.C. 728=8 R.M. 859— 
1936 MWN. 199=43 LW. 386=A I.R. 1936 
Mad. 347=70 M.L J. 471. 

-O. 23, R. 3 —Duty of Court under—Record 

of compromise — Procedure—If can be delayed.. 

A Court to whom a petition of compromise is 
presented should not delay passing order for 

recording the compromise. Under O. 23, R* «*» 

C. P- Code, the Court is to pass an order direct¬ 
ing the compromise to be recorded and tnis 
should be done at once. The Court is also to 
pass a decree in accordance with the compromise 
so far as it relates to the suit and the passing o 
the decree may, if necessary, be postponed ti 
the hearing of the suit if there is a question as to 
how the interests of other parties to the suit» 
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•who have not entered into the compromise, 
would be affected by it, but this is no reason to 
defer the actual recording of the agreement of 
compromise. ( Mohammad Noor ana Rowland , 
JJ.) Thakur Prasad Singh v. Badui Hakpeari 
Kuar. 15 Pat. 456=163 I.C. 675=9 R.P. 35= 
1936 P W.N. 653=A.I R. 1936 Pat. 401. 

-O. 23, R. 3—Inquiry—Scope—Question of 

consideration—Relevancy of. See Compromise 
— Consent decree. 6 B.R. 767=189 I.C. 232. 

-O. 23, R. 3 —“Lawful agreement"—Mean¬ 
ing of—Duty of Court before recording compro¬ 
mise. 

In an application to record a compromise under 
O 23. R 3, C. P- Code, the Court has to be 
satisfied on two points : first, that there was an 
agreement between the parties, and secondly, that 
it was “lawful”. The term “lawful agreement" 
in the rule excludes not only unlawful agree¬ 
ments (the object or consideration for which is 
unlawful as defined in the Contract Act) but also 
all agreements which on the face of them are 
void and therefore will not be enforced by 
Courts. For this purpose no inquiry is necessary 
because the terms of the agreements themselves 
will show the defect. ( Kania , /.) Western 
Electric Co., Ltd. v. Kailas Chand. I.L.R. 
(1940) Bom. 13=187 I.C. 250=12 R.B. 420=41 
Boin.L.R. 1290=A.I.R. 1940 Bom. 60. 

-O. 23, R. Z—Lawful agreement or compro¬ 
mise—Executory contract—If can form subject of 
compromise of suit. 

it is not true that a contract cannot be a contract 
unless it is performed. If there is a lawful 
agreement between the parties to adjust the suit 
in a particular way, a party is entitled to have an 
enquiry whether there was such an agreement 
under O. 23, K. 3, C. P. Code. A promise by one 
party to execute a sale deed of half the mortgag¬ 
ed property is a good consideration for the other 
party’s promise to have the suit decided in a 
particular way and as long as the former party is 
willing to perform its part of promise, namely to 
execute sale deed, that party can hold the other 
party bound to its promise. ( Mahomed Noor and 
Saunders, JJ.) Sukhdeo Missirv. Kameshwari 
Prasad Singh. 166 I.C. 946=1936 P.W.N. 168 
=9 R.P. 359=3 B.R. 240=A.I R. 1937 Pat. 39. 

--0. 23, R 3— Lawful compromise — Compro¬ 
mise affecting rights of third party. 

A compromise affecting the rights of a person 
who is not a party to it cannot be considered to 
be lawful, and a decree passed thereon is liable to 
be set aside. ( Bhide.J .) Chanda Ram v. Hari 
Chand. 38P.LR. 283. 

-O. 23, R. 3— Matter ‘ relating to suit' — 

Meaning of. . 

. Where a widow who was a party to a partition 
suit was held by mutual agreement entitled to 
maintenance from a date prior to the date of the 
suit, a provision in a compromise between the 
parties for payment of mesne profits from that 
date was a matter “relating to the suit” although 
no past mesneprofits were claimed by the plaintiff 
in the suit, and could, therefore, be given effect 
to under O. 23, R. 3, C. P. Code. (Zia-ul-Hasan 
and Hamilton, JJ.) Srikrishen v. Tamna 
Narain. 173 I.C. 980=10 R.O 248=1938 O L 
R. 154=1938 O.W.N. 348=1938 O.A. 240=A.l'i 
R. 1938 Oudh 103. 

Q. D.—in 
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--O. 23. R.3 and Sch. II, Para. 20— Power 

to adjust disputes by compromise—II affected by 
para. 20, Sch II, C P. Code. 

The power given by Para. 20 of Sch. II, C. P. 
Code, cannot override the general power giv* n to 
parties under O. 23, R. 3, C- P. Code, to adjust 
their disputes by a lawful compromise at any 
time after suit. The award is not entertained as 
an award but as an agreement between the parties 
disposing of their dispute and it is this agree¬ 
ment which the Court has power under O. 23, 
R. 3 to record and pass a decree in terms thereof. 
In principle there is no difference between an 
agreement of the parties and an award by arbi¬ 
trators who are appointed by the parties them¬ 
selves to settle their dispute, because in either 
case the parties are bound by their own agree¬ 
ment. An award therefore assumes the character 
of an agreement as soon as it is delivered whether 
the parties accept it or not. (Niyogi J.) 
Ramdhar Ram v. Santadar. 178 I.C. 29=11 R. 
N. 208=A.I R. 1938 Nag. 492. 


-O. 23, R. 3 and Sch. II, Para. 15— One of 

parties Praying for an award being set aside — 
Other party not objecting to that prayer—Power 
of Court to set aside award. 

O. 23, R. 3, C- P. Code, contemplates an agree¬ 
ment or compromise entered into by the parties 
out of Court which the parties ask the Court to 
give effect to and does not apply to a case in 
which a party prays for an award being set aside 
and the other party does not object to that 
prayer. To hold otherwise would be tantamount 
to holding that parties can by consent confer 
upon a Court jurisdiction which it does not 
possess, for the Court has no jurisdiction to set 
aside the award on any ground not included in 
those prescribed by para. 15 of Sch. II, C P. 
Code. (Thomas and Zia-ul-IIasan, JJ ) Bachcha 
Lal v. Munnu Lal. 13 Luck. 609=171 I C. 172 
=1937 O.L.R. 524=10 R.O. 90 = 1937 O.W N 
1002=A.I.R. 1937 Oudh 507. 

-O. 23, R. 3—Order recording compromise 

—If consent decree—Appeal—If barred by S. 96 
(3). See C. P. Code, S. 96 (3), O. 23, R. 3 and O. 
43, R. 1 (m). A.I.R. 1936 Sind 59. 


D. 23, R. 3 Parties to suit referring dis¬ 
pute to arbitration without Court’s intervention — 
Subsequent adoption of the award by them as 
basis of settlement—Adjustment of suit. 

It is open to the parties to a suit to adopt any 
method they please for the purpose of coming to 
an agreement in settlement of their disputes. If 
they choose to adopt the method of asking certain 
persons to decide what are fair and proper terms 
of settlement (without informing the Court of 
their action) and those persons decide on certain 
terms, and the parties themselves mutually agree 
to adopt and be bound by those terms as a basis 
of settlement, then the parties have concluded a 
lawful agreement in adjustment of the suit within 
the meaning of O 23, R. 3, C. P. Code, just as 
much as if they had arrived at those terms after 
direct negotiation between themselves; it matters 
not whether the decision of the persons called in 
to settle the terms is valid in law as an award. 
(Roberts, C.J. and Dunkley, J.) Alagappa Chet- 
tyar v. A. K. R. M. M K. Chettyar Firm. 14 
Rang. 766=170 I C. 434=10 R.R, 82=A.I.R. 
1937 Rang. 287. 
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-O. 23, R. 3 —Preliminary mortgage decree 

for sale—Subsequent adjustment out of Court 

If A preliminary mortgage decree for sale js a 

forma! adjudication of the nghlsof the part.es 

with reference to the mortgages, 
directs that the plaintiff's claim i shall bt ^satisfied 

by a payment in Court in a cer ain t u prp f 0 ‘ re K e 
*hh nt rjfuXVZ'oi thefdecree.' In 

^saspict of the question, the adjustment out of 
tins aspect 01 i q Qfl ma y be looked 

Court made wt therefore inadmissible 

upon as “■*"»«*«£ p"Code. (Bhide, /.) Raja 
under O. 23, K. J, c,- C jh j TD X L R. (1939) 

££ |' 13 i L l L 85^.C D 75=12 R L TD '263 (?)=Ul P. 

L.R. 26=A.I.R. 1939 Lah. 79. 

r, p o _ Procedure under—Recording 

Of comfroniise—Evidence When to be recorded. 

The genera] rule, that evidence should be re¬ 
corded before a decision is made and not after, 

u M also be followed in cases in which the 

?- h ° r . records compromises arrived at between 

Court re ,p avis J.C. and Dadiba C. Mehta, 
the part ‘ Gi J ansha mdas Lokumal v. Nanik- 

A ;J' Khubchand. 29 S L.R 437=163 I.C. 

s"W I.R. 1936i Sind 59 

__.q 23 R 3—Scope—Non-compliance with 

vffect on decree If makes decree other than 

ZZ on compromise—Registration—Necessity. 

s'/e REGISTRATION Act, S. 17 (2) (w). 40 C.W. 

N 1176. 

__o 23, R. 3— Scope-Scheme of arrange¬ 
ment sanctioned under S . 153, Companies Act— 

If can be recorded. .. 

7 0 23 R 3. C. P. Code, contemplates an adjust¬ 
ment bv a lawful agreement or compromise, that 
an adjustment by act of parties and not an ad- 
frnent which has a statutory operation. The 
Effect of the words in S. 153 (2), Companies Act, 
f to "ive the scheme of arrangement when sanc¬ 
tioned by the Court a statutory operation. Such 
scheme of arrangement <cannot therefore be 
said to be an adjustment by a lawful agreement 
or compromise within the meaning of O. 23, R. 3 
and cannot be ordered to be recorded under that 
rule. ( Nasim Ali and R. C. Milter, JJ.) House 
of Labourers, Ltd. v. Comilla Banking Corpo¬ 
ration. Ltd. 173 I.C. 431 = 10 R.C. 515=A I.R. 
1937 Cal. 381. 

_O. 24 — Applicability—Suit for infringement 

of design—Defendant admitting right of plaintiff 
and submitting to decree for injunction and also 
offering to pay profits and costs—Refusal by 
plaintiff to accept offer—Liability for costs— 

Rules. . , , 

In a suit by the registered proprietors of 

certain designs for infringement of the designs, 
the defendants who were innocent infringers 
admitted the plaintiffs'rights in the designs and 
offered to submit to a decree for an injunction as 
prayed for by the plaintiffs and also to pay the 
plaintiffs the amount of profits they had made by 
the sale of the goods bearing the offending 
designs, and also to pay the plaintiff's taxed costs 
of the suit up to date with costs of the decree to 
be obtained by the plaintiffs in the terms suggest¬ 
ed by the defendant. The plaintiffs, however, 
did not accept the offer which the defendants 
made and continued to prosecute the suit, and 


iC.P. CODE ( 1908 ), O 25 . R.l. • •- . „ 

the suit finally ended in a decree in terms of the 
offer made by the defendants. 

Held (on the question of costs), that the defen¬ 
dants should be liable only for the plaintiffs' 
taxed costs of the action up to the date of the 
offer made by them but that the plaintiff should, 
he made liable for the taxed costs of the defen¬ 
dants from and after that date. There is no 
doubt that the provisions of O. 24, C. P. Code, do 
not apply to a case of an infringement of a patent 
or design. But there is no reason why the prin¬ 
ciples laid down in that order should not be 
applied to cases of that nature in which the 
defendants submit to a decree and admit the 
claim of the plaintiffs at an early stage of the 
suit. ( Somiee . /) Calico Printers Associa¬ 
tion, Ltd. v. Ahmed Ardul Karim Bros.. Ltd. 
182 I.C 577=12 R B. 20=41 Bom L.R. 290 = 

AIR 1939 Bom. 198. 

7 - O. 24, R. 2— Conditional deposit — Interest, 

if ceases to run. 

Where conditional deposit is made and the 
decree-holder is under the necessity, if he desires 
to withdraw the amount, of furnishing security, 
interest does not cease to run even after the date 
of deposit. A I.R. 1927 Cal 72, Rel. on ( Cold • 
stream and Din Mohammad. JJ.) Amin Chand 
v. Chuni Lal Tulsi Ram. 175 I C. 814=11 R. 
L. 61=39 P.L.R. 858=A.IR. 1937 Lah. 733. 

-O. 24. R 3— Deposit—Defendant responsi¬ 
ble for its non-payment to plaintiff—Liability to 
interest. 

Where the defendant deposits the amount in 
Court but stipulates such conditions as will make 
it impossible for plaintiff to get payment and is 
thus himself responsible for non payment to 
plaintiff, he cannot escape payment of interest 
from date of such deposit. And 0.24, R. 3 has 
no application ?o such a case. ( Tek Chand and 
Din Mahomed, JJ.) Piara Mal v. Sham Das. 
A I R. 1936 Lah. 76. 

-O 25, R. 1 — Applicability — Revision appli¬ 
cation—Security for co^ts—Power to make. See 
C P. Omie, S 151. 40 Bom.L.R. 1025. 

-O. 25, R. 1 —Discretion of Court. 

The power given to the Court under O. 25, R 
1 C. P. Code, is discretionary, and in deciding 
whether to exercise that power, the Court must 
have regard to the circumstances of e^ch case, 
and unless it be shown that an order for security 
is necessary for the protection of the defendant, 
it ought not to order security to be taken from 
the plaintiff. ( Lort Williams, J.) Cellular 
Clothing Co , T. td. v. Sen Abpool & Co. I L R. 
(1938) 1 Cal. 688=179 I.C. 731=11 R.C. 602=42 
C.W.N. 270=A I.R. 1939 Cal. 154. 

-O. 25, R. 1 — Discretion of Court under — 

Scope of. 

The discretion allowed to the Court by R. 1 of Ui 
25. C. P- Code, is a discretion which i« unfettered 
and unqualified. ( Cunliffe, J.) Calico Printers 
Association, Ltd. v. Jeevanram Gangaram and 
Co. 63 Cal. 897=164 I.C. 560=9 R.C. 297=40 
C.W.N. 511. 0 . . 

-O. 25 , R. 1 {Z)-Applicability—Suitby 

male and female plaintiffs—If one "in which 
plaintiff is a woman ” 

0.25, R.l (3). C P. Code, cannot apply to a 
suit where there are more plaintiffs than one, ana 
only one of them is a woman. A suit in which 
there is also a male plaintiff cannot properly be 
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described as “a suit in which the plaintiff is a 
woman.” within the meaning of ihe rule. ( Pank - 
ridqe,J.) Victor Day v. Nissim Asron Judah 
63 Cal 809=167 I.C. 192=9 R.C. 655=A.I.R. 
1937 Cal. 58. 

- O. 26— Appointment of Commissioners and 

fixing of remuneration—Nature of the acts done 
—Interference by High Court. 

A Court acts judicially and not administratively 
when it appoints a Commissioner and fixes his 
remuneration under O. 26. C. P. Code. If it 
has acted according to rules laid down, and the 
High Court is unable to interfere under S. 115. 
C.P. Code, the High Court could not interfere at 
all. ( Pollock, J ) Ghanashyam Prasad v. 
Vishwanath 1940 N L. J. 93. 

-0.26— Reference to Commissioner of issue 

as to whether account is mutual, open and cur¬ 
rent — Legality. 

It is not open to a Court to refer for decision 
to a Commissioner for accounts, an issue as to 
whether there was a mutual, open and current 
account between the parties. Such procedure is 
unauthorized by O. 26. All that can be referred 
to the Commissioner is an enquiry into the nature 
and course of dealings and the amount, if any, 
due. The further question whether the dealings 
constituted in law a mutual account is one of law 
and cannot be referred to a Commissioner. 
(Moselyand Dunk ley. JJ) Bhimbai \Iorarji 
and Co. v. Harcovind Mohanlal. 177 I.C. 442= 
11 R.R. 129=A I R. 1938 Rang. 270. 

- 0.26, Rr. 1 and 4— Pardanashin lady living 

beyond jurisdiction—Commission to examine — 
Application requesting examination at residence — 
Order for examination at place of Court — Pro¬ 
priety — Revision. 

Where on an application filed by the defendant 
a pardanashin lady who was living beyond the 
jurisdiction of the Court, for her examination on 
commission at K (her place of residence), as she 
was ill, the Court insisting on her examination on 
commission at R (place of suit), rejected her 
app'ic tion ; on revision against this order, 

Held, in the case of a pardanashin lady a com¬ 
mission usually issues for her examination espe¬ 
cially when she is residing beyond the juiisdiction 
of the Court. The whole object of the issue of 
commission fails if the witness has to go to the 
commissioner at a place where the Court is sitting 
and the commissioner does not go to the wiiness. 
Once the principle is recognized that a commis¬ 
sion should i^sue for the examination of the lady, 
the power of the Court to issue commission is not 
limited to her examination at R only. The order 
therefore rejecting her application for her exa¬ 
mination at K and insisting upon her examination 
at R was certainly an irregular exercise of juris¬ 
diction and could be set aside in revision. ( Varma , 
J.) Mt. Biiii Uma Salamav Syed Hasan Imam. 
166 I.C. 729=9 R.P. 341=3 B R. 218=A I R 
1937 Pat. 21 

- O. 26, R. 4— Applicability — Execution ap¬ 
plications—Power to issue commission in. 

The provisions of O. 26, R. 4, C. P. Code, are 
not applicable to execution proceedings and have 
not been made so by S. 141, C. P Code 0.2^, 
R. 4 empowers a Court to issue a commission 
only in any suit. An application in execution 
proceedings by the transferee of a decree to be 
brought on record as the transferee-decree-holder 
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is neither a proceeding in a suit nor an original 
proceeding within the meaning of S 141, C P. 
Code. (Gentle , J.) Venkayya v. Rattayya. 

184 I.C. 12 = 12 R.M. 402=1939 M W N. 403 = 
49 L W. 549=A I.R. 1939 Mad. 578=(1939il 
M.L.J 724. 

-— O. 26, R. 4—Discretion and duty of Court 

—Witness living and in public service more than 
200 m les from Court house—Refusal of commis¬ 
sion—Propriety of. Sec C.P Code, S. 115. 21 
Pat LT. 197. 

O 26. Rr. 4 and 5— Duty of Court—Wit¬ 
nesses resident in Bangalore in Mysore State — 
Application for commission to examine—Refusal 
— Propriety — Revision—Interference 

An application for the issue of a commission to 
examine the applicant’s witnesses residing in 
Bangalore in the native State of Mysore falls 
within the ambit ofR.5 of O. 26, C P. Code. 
O. 26, R. 4 has no application to such a case. If 
the Court thinks that the evidence of those wit¬ 
nesses is necessary, it has no further discretion 
in the matter, it must order the commission to 
issue as a matter of course. If the Court in such 
a case refuses to issue a commission, the High 
Court would, under S. 115, ( . P. Code, interfere 
with the order in revision. (Abdur Rahman, J.) 

M. J Shf.th & Co. v. Ramiza Bibf. 1938 M.W 

N. 630=178 I.C. 290=11 RM. 440=47 L W. 
656=A.IR. 1938 Mad. 646=(1938) 1 M.L.J. 
769. 

— O. 26, R. 5— De) endant residing abroad 
Whether should be examined on com mission. 

Oidinarily a defendant residing abroad should 
be permitted to be examined on commission. The 
mere fact that he was within the jurisdiction of 
the Court about a month before the presentation 
of the application to examine him on commission, 
is not a sufficient reason for a departure from the 
ordinary rule. ( Horn-ill, J.) Muhammad 

Ibrahim v Ali.apichai Rowthf.r. 1936 M W 
N 1014=167 I.C. 583=9 R.M 470=A.I.R 1937 
Mad. 24. 

- — 0.26, R. 5— Examination 'of witnesses in 
England—Rules of Lahore High Court. 

. Proper procedure for examination of witnesses 
in England would appear to be the issue of a 
commission in accordance with the provisions of 
Statute 22 Viet , Ch. 20, as laid down in Para. 1, 
PaTt E f Ch. 10 of the Rules and Orders of the 
Lahore High Court. Vol. 1 (1930). Of course 
the issue of a commission for examination of a 
witness in a distant country is bound to cause 
delay and a Court will he fully justified in satis¬ 
fying itself that the evidence is really relevant 
and necessary for the purposes of the case 
betore issuing process. But a party cannot 
obviously be deprived of the opportunity of pro¬ 
ducing his evidence merely on the ground that it 
may involve some delay Such a procedure 
would be nothing short of denial of justice. 
(Bhide and Din Mohammad, JJ.) Basheshar 
Nath Khanna & Sons v. Grindlay & Co , i td. 

39 P L R. 345=10 R.L. 220=171 I.C. 649=A I. 

R. 1937 Lah. 73. 

— O- 26, R. 8— Commission evidence — Admis¬ 
sibility-Conditions—Duty of Court—Discretion 
under Rule 8 (b). 

Before the evidence taken on commission can 
be looked at or used for any purpose whatsoever, 
the Court must first of all determine by a re- 
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ference to the provisions of R. 8 of 0. 26, G P. 
Code, whether or not the evidence taken on com¬ 
mission should be read as evidence m the suit. 
To look into such evidence in order to decide 
whether the witness should be ordered to attend 
in person is not a satisfactory way of dealing with 
the matter. Evidence taken on commission and 

tendered on behalf of a party, in the suit, unless 

it is shown that the witness is beyond the juris 

diction of the Court, or is dead or unable from 

l . n firmitv to attend to be personally 

examined can only be put in on behalf of the 

nam provided the Court in its discretion dispen- 
party pr any of those circumstances 

Se de W r sub R (?) of R. 8 of O. 26. C. p. Code. 
TnilLskire CJ. and Costello, J.) Mah. Tosh 
r^H r MAUN Bihari Datta. 63 Cal. 914= 
?70 IC 888=10 R.C 220=A.I.R. 1937 Cal. 

163 

_q 26 R 8— Construction —"Beyond, the 

jurisdiction of the Courf-Meamng of—O 16. 

^The expression “beyond the jurisdiction of the 

Court” in o. 26, R. 8, C. P Code, has reference to 
. L- t ;«»n whether or not the witness is in reach 

of 6 ,he compelling or disciplinary powers of the 
Court in his capacity of a witness or potent.a 
' . an a the matter would therefore fall 
w! !hin the purview of O. 16, R. 19. C P. Code, 
W1 Her which P no witness is to be ordered to attend 
“ Person unless he is resident within a certain 
distance from the Court. (Derbyshire , C. J. and 
rn'tpllo J ) Mahi Tosh Ghosh v. Malin 
K i Datta. 63 Cal. 914=170 I C. 888=10 R. 
c! 220 =A.I.R. 1937 Cal. 163 

26, R. 8— Scope and effect of—Absence 
of conditions mentioned in R. 1 —Consent of par¬ 
ties if can render such evidence admissible. 

Tn the case of consent of the parties, it would 
h P necessary that the conditions and limita- 
prescribed in K. 1 of O. 26 should exist. It 
wdl appear from R. 8 of O 26. that with the con¬ 
sent of the parties, the evidence of a person in 
rases where the conditions and limitations laid 

down in R. 1 or CIs. (a) and (6) of K. 8. do not 
*»xist may be admissible in evidence. (Bennet and 
Ganna Nath, JJ.) Gopal I)as v. Jagannath 
Prasad I.L.R. (1938) All. 370=176 I.C. 118=11 
p A 53=1938 A.L.R. 552=1938 A L J. 390= 
1938 A. W. R- (H.C.) 209=A.I.R. 1938 All. 

266. 

_O 26, R. 8 (a)— Evidence on commission— 

Admissibility — Witness beyond the jurisdiction of 
Court—Consent of party , if necessary. 

Where the witness who is examined on commis¬ 
sion is beyond the jurisdiction of the Court, the 
consent of the party is not necessary to make it 
admissible. Even if a party objects, it is of no 
me ( Bose, J ) Jamshed v. Kunjilal. 1811. 
Q Se i77=li R. N. 444=1938 N.L.J. 392=A.I.R. 

1938 Nag. 530. 

__O. 26, R. 8 (a)— Sick witness — Evidence 

taken on commission—If inadmissible. 

Where a witness is examined on commission on 
the ground that he is ill. the case falls within the 
<»*cention referred to in Cl (a) of R. 81 of O. 26, 
and the evidence so taken on commission can 
therefore be taken into account. (Varma, J ) 
c« p halata Devi v. Janardhan Prasad Singh. 21 
§at. LT 340=A.TR. 1940 Pat. 563. 
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O. 26, Rr. 9 and 10— Commissioner s re¬ 
port -Principles to be adopted by Courts in deal¬ 
ing with. 

Interference with the result of a long and 
careful local investigation except upon clearly 
defined and sufficient grounds is to be deprecated. 
It is not safe for a Court to act as an expert and 
to overrule the elabprate report of a Com¬ 
missioner whose integrity and carefulness are 
unquestioned, whose careful and laborious exe¬ 
cution of his task is proved by his report and 
who has not blindly adopted the assertions of 
either party. ( Lord Romer.) Chandan Mull 
Indra Kumar v Chiman Lal. I.L.R. (1940) Kar. 
(P C ) 15=42 Bom L.R 387=1939 A.W.R. (P. 
C.) 185=1939 O.W.N. 1086 = 1940 A.L.J. 
70=185 I.C. 219=21 Pat.L.T. 1=44 C.W.N. 
205=6 B.R. 189=1940 P.W.N. 97=42 P L.R. 81 
=51 L.W. 135=12 RPC. 94=A I.R. 1940 P.C. 
3 (P.C.). 

-O. 26, R 9 and S. 99— Issue of commission 

—Notice to parties—Failure to give — Effect. 

O 26, R. 9 does not provide for the presence of 
the parties when a commission is issued and 
merely leaves it to the discretion of the Court. 
But natural justice requires that such acts should 
not be done without notice to one of the parties. 
S 99, C. P. Code, provides a decree could not be 
varied or reversed because of an irregularity in 
the proceedings which does not affect either the 
merits of the case or the jurisdiction of the 
Court. If there ha* been no prejudice, the decree 
could not be attacked {Bose, J.) Jamshed v. 
Kunjilal. 181 I.C 177=11 R N. 444=1938 N.L. 
J. 392=A.I.R. 1938 Nag. 530. 

-O. 26, R 10— Commissioner for local in¬ 
vestigation—Evidence of possession recorded by 
— Admissibility. 

Evidence of possession recorded by a Commis¬ 
sioner who is appointed in a suit for possession of 
land, not for the purpose of examining witnesses, 
but for the purpose of relaying the settlement 
boundaries and to ascertain and determine 
whether the suit land was within a particular 
patta, is not admissible in evidence in the suit to 
prove the possession of the land. (Jack, J .) 
Tarak Nath Banerji v. Karunamay Mukerji. 
40 C.W.N. 582. 

-O. 26, R. 10— Commissioner’s report — 

Duty of Court to consider. 

Under O. 26, R. 10, C. P. Code, the Commis¬ 
sioner's report is evidence in the suit and shall 
form part of the record. A party to the suit is, 
therefore, entitled to have the report, for what it 
is worth, considered by the Court before it 
reaches its conclusion on any issue. ( Curgenven, 
J.) Venkatrama Iyer v. Ponnuswami Padaya- 
chi. 163 I.C. 36=8 R.M. 1100=1936 M.W.N. 
935=A.I.R. 1935 Mad. 918. 

-O. 26, R. 10 —Commissioner s report re¬ 
jected by appellate Court—Duty to issue another 

commission. . . , 

An appellate Court rejecting a Commissioners 
report, is not bound in law to issue another com¬ 
mission. In every case the superior Court is o 
see whether the subordinate Courts h a Y c . ** , " 
cised their discretion judiciously or capricious y. 
Where, therefore, in a suit for the rem °* a J 
encroachment, the plaintiff failed to . a PP 1 £ v 
issue of a commission for ascertaining oy actual 
measurement if there had been really an en- 
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croachment, notwithstanding the suggestion of 
the Court when the trial began, but insisted upon 
a decision of his case on the materials placed 
before the Court which included ’ a Commis¬ 
sioner’s report in a prior criminal case relating to 
the same dispute, and the Courts of fact ulti¬ 
mately declined to act on those materials, the liti¬ 
gation cannot be allowed to be prolonged simply 
to give the plaintiff an opportunity to bring forth 
new evidence by the issue of a fresh commission. 
( Manohar Lall /.) Mr. Btbi Fatima Sogra v. 
Haider Hussain. 5 B.R. 357=180 I C. 134=11 
R.P. 472=A I.R. 1939 Pat. 270. 

-O. 26, R. 10—5" cope — Commissions — Power 

of Court to issue successive commissions — Pre¬ 
vious Commissioner’s report—If to be wiped out 
and treated as not evidence before sending out 
another commission. 

it is in the power of the trial Court, when it is 
dissatisfied with the report of the first Commis¬ 
sioner, to send out a second or even a third com¬ 
mission; and when all the materials are before 
the Court, it may, at the time of delivering judg¬ 
ment, attach very little or no weight to the first 
Commissioner’s report; but it is not necessary 
that before issuing a second or third commission, 
the Court should wipe the previous Commis¬ 
sioner's report off the record, and treat it as not 
being evidence at all. There is nothing in O 26, 

K. 10, C. P Code, to justify such a contention. 
( Courtney-Terrell, C J. and Manohar Lall , /.) 
Shir Charan Sahu v. Sarda Prasad. 172 I C 
751=4 B.R. 164=10 R.P. 341 = 18 Pat.L.T. 837 
=1937 P.W.N 862=A.I.R. 1937 Pat. 670. 

O. 26, R. 10 (3)— Commissioner's right to 
fee—Work done inaccurately—No finding of neg¬ 
ligence, dishonesty or incompetence. 

A pleader who is appointed Commissioner for 
the purpo'e of relaying a large number of dags of 
a very old chitta having no bearings on the Field 
Book but giving only the lengths of the different 
dags, will not be disentitled to any fee, merely 
because the work done by him is found to be in¬ 
accurate, in the absence of any finding that he has 
done his work carelessly or negligently or that 
he was actuated by improper motives or that he 
was incompetent to do that kind of work. ( R . C. 
Mitter, J.) Debf.ndra Kumar Sen v. Subal 
Chandra Choudhury. 40 C.W N. 928. 

“O. 26, R. 11—■ Commissioner appointed in 
partnership suit—Dispute as to which party was in 
possession of accounts—If can be left to Commis¬ 
sioner. 

Where in a suit for dissolution and setttement 
of accounts of a partnership business, a dispute 
arises as to which of the parties is in possession 
of the account books, the Court should not leave 
it to the Commissioner, who is appointed to exa¬ 
mine accounts and to submit a scheme for the 
winding up, to decide that question, as it does not 
fall within his ordinary duties. It is the duty of 
the Court to record the evidence and to decide 
that question itself, and not to appoint a Commis¬ 
sioner for that purpose. ( JaiLal and Sale, JJ) 
Tarif Singh v. Kanshi Ram. 160 I.C. 642=8 R 

L. 574=A I.R. 1936 Lah. 458. 

-O. 26, R. 11— Scope — Suit on pro-note — 

Defendant putting in no defence—Commissioner 
to examine accounts under 0 .26, R. 11 —Power to 
appoint. 
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0.26. K. 11 merely entitles the Court to appoint 
a Commissioner to examine accounts when it is 
necessary to examine the accounts, but it has 
first to be shown that it is necessary to examine 
them. When in a suit on a promissory note the 
defendant puts in no defence, it is impossible to 
say whether it is necessary to examine the 
accounts or not. (Pollock, J .) Laxmanrao Trim- 
rakkao v. Gaya din Sheophasad. I.LR. (1937) 
Nag.266=170 I.C. 48=10 RN. 57=A I.R. 1937 
Nag. 136. 

-O. 26. R. 15 —Application by defendant for 

examination of his witnesses on commission — 
Objection by plaintiff—Order directing commis¬ 
sion to issue only on payment of costs to plaintiff 
— Legality—Proper procedure. 

Where on an application by the defendant for 
the examination on commission of some of his 
witnesses who do not live within the juiisdiction 
of the Court, the Court directed him to file 
interrogatories and when this had been done, 
granted time for the plaintiff to file cross-interro¬ 
gatories, and the plaintiff, instead of filing them, 
objected to the issue of the commission, and the 
Court then directed that the commission should 
issue only on condition that the defer.dant paid to 
the plaintiff Rs. 200 as costs of the plaintiff in 
attending the commission 

Held, that the order was within the competence 
of the Court but that the money should not be 
paid directly to the plaintiff hut must be deposited 
in Court as security for such costs as may be 
payable to the opposite party in the matter of 
commission. ( Aganvala, J ) Ghanshyam Das 
Agarwala v. Kasturibala Deri. 159 I C. 179= 
8 R.P. 253 (1)=A I.R. 1936 Pat. 33. 

-O. 26, R. 15— Commissioner—Fees for — 

Fixing.' 

The parties to a suit had agreed to the appoint¬ 
ment of a particular pleader of standing and 
experience as a Commissioner to investigate cer¬ 
tain accounts. No ihention however was made 
of the scale of remuneration in his order of 
appointment. The Commissioner charged a rate 
of Rs. 16 per day as his fees. Previous to his 
appointment the District Judge had directed not 
to allow a charge of more than Rs. 8 per day to 
the Commissioner in ordinary cases. 

Held, that there was no implied contract on the 
part of the Commissioner to work on Rs. 8 per 
day and the rate claimed by him was not impro¬ 
per. ( Courtney-Terrell . C.J. and Manohar Lall, 

J ) Tarapada Ganguly v Babu Jitindra Nath 
Giiosh. 172 I.C. 120=10 R.P. 282=A I.R. 1937 
Pat. 614. 

-O. 26, R. 15 —Commissioner s costs—Order 

for—If can be made part of decree. 

The commissioner is not a party to the suit, 
and an order directing one of the parties to pay a 
certain sum to the commissioner cannot be made 
a part of the decree. If at tl.e end of an enquiry 
there is money due to the commissioner, then that 
is due to non-observance of the provisions of 
O. 26, R. 15 by the Court and the failure of the 
commissioner to look after his own interests, 
because a sum sufficient to cover the commis¬ 
sioner’s expenses ought to be deposited in the 
Court before the commission is taken. (Mosely 
and Dunkley^ JJ.) Oon Chan v. Khoo Zun 177 
I.C. 501=11 R.R. 134=A.I,R. 1938 Rang. 254. 
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-O. 26, R. 15— Commissioner's fees — Deter¬ 
mination—Matters to be considered by Court — 

Commissioner doing work but dying without sub¬ 
mitting report — Application by widow for fees— 
Order by Court calling on party to deposit amount 
— Propriety. 

Beiore directing a party under O. 26, R. 15 to 
pay inro Court m jney for fees of a commissioner, 
the Court has to take into consideration not only 
the work done by the commissioner and the 
labour expended by him, but also the return 
which that party has got for his money The 
Court has also to consider whether the work has 
been done efficiently and with due diligence in 
accordance with its directions. On the application 
of the petitioner, A was appointed commissioner 
for local investigation in a suit ; he did not finish 
the work within the time fixed by the Court, and 
time was therefore extended to him on several 
occasions. Ultimately after taking further time, 
he died without submitting any report at all to 
the Court and the Court had to direct a fresh 
local investigation. A's widow having applied to 
the Court tor payment to her of the balance of 
the fees due to A who had already drawn Rs. 700 
out of Court during his life time, out of the 
amount deposited by the petitioner prior to the 
issue of the commission under O. 26, R. 15, the 
Court directed the petitioner to deposit into 
Court a sum of Rs. 2,050. The value of the pro¬ 
perty in suit was Rs. 7,800. 

Held, in revision, that the Court, in view of the 
facts, was not justified in making the order sum- ; 
marily, calling on the peiitioner to deposit the i 
amount, and that therefore the order must be set 
aside without prejudice to the rights of the 
widow to take such steps as were open to her 
under the law to recover any excess amount 
which might justly be due to her husband A, in 
respect of the work done by him ( Nasim Ali 
and Edgley, JJ) Nadia Bashi Df.b Chaudhury 
v Sudha Bakul De. 63 C.L J. 563=40 C W N. 
1216. 

--—O. 26, Rr 16 and 17— Scope of — Examina - | 

tion of witnesses, secretly and in the absence of 
parties—If permissible. 

The provisions of 0.26, R. 16 are permissive in 
the sense that they vest a discretion in the Com¬ 
missioner to examine or not to examine a witness. 
But when once the Commissioner has decided to 
examine a witness, then the mandatory provisions 
of R. 17 come into play which in their turn attract 
the provisions of O. 18 of the C P. Code and of 
S. 138 of the Evidence Act. As such it is certain¬ 
ly not permissible for a Commissioner to record 
the statements of witnesses secretly and in the 
absence of parties. ( Iqbal Ahmad, J ) Nand 
Kishorf. v. Shiam Sundar Lal. 1938 A.W R. 
(H C ) 120=1938 A.L J 131 = 1938 R.D 298 = 
174 I.C. 925=10 R.A. 639=1938 A L R. 357=A. I 
I.R. 1938 All. 215. 

-O. 27, R. 4 and Government of India 

(Adaptation of Indian Laws) Order 1937, Rr. 9 
and 10 —Agent for the Secretary of State in res¬ 
pect of cases concerning East India Railway — 
Absence of a Crown pleader. 

Where by a notification the Agent, East India 
Railway, has been appointed as the agent of the 
Secretary of State to receive processes in respect 
of cases concerning the East India Railway and 
where after the Government of India Act, 1935, 
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no Crown pleader has been appointed, then by 
virtue of Rr. 9 and 10 of the Government of 
India (Adaptation of Indian Laws) Order, the 
Agent, East India Railway, continues, to be the 
Agent of the Secretary of State and service of 
notice on him in cases concerning the East India 
Railway is proper service. ( Ganga Nath, JJ.) 
Shri Bhagwan v Secretary of State for India 
in Council I.L.R (1939) All. 392=184 I.C. 
948=11 R.A 631=1939 A.W.R, (H.C.) 216= 
1939 A.L J 154=A I.R. 1939 All. 277. 

—-O 29, R 1— Scope—If exclude operation of 
O. 6, Rr. 14 and 15. 

O. 29, R. 1, C. P. Code, is only a permissive rule 
and does not exclude the operation of O. 6. Rr. 14 
and 15 of the Code. A plaint signed by the con¬ 
stituted agent of a party, who holds a power of 
attorney is properly signed. ( Wadia, J.) Per¬ 
forming Right Society, Ltd. v. Indian Morning 
Post Restaurant. I.L R. (1939) Bom. 295= 
184 I.C 673=12 R B. 192=41 Bom.L.R. 530= 
A.I.R. 1939 Bom. 347. 

T O 29, R. 1— Scope — Requirements- Com¬ 
pliance with—Statement in plaint that verification 
is by principal officer able to depose to facts of the 
case—If necessary. 

R I of 0.29 is clearly permissive and not im¬ 
perative in its terms and it lays down mere proce¬ 
dure. The rule, however, does not exclude the 
operation of Rr. 14 and 15 of O. 6 In the case of 
a suit by a corporation all that the law requires is 
that the plaint should be verified by a principal 
officer and that he should be able to depose to the 
facts of the case. But it is not necessary for the 
plaintiff-corporation to state in the body of the 
plaint or by affidavit that the person verifying the 
plaint is a principal officer of the corporation able 
to depose to the facts of the case. There is 
nothing in the code which requires this. It is no 
doubt open to the defendant to object to the veri¬ 
fication as insufficient and to show that the person 
who has verified the plaint is not a principal 
officer, or if he is such, that he is not able to 
depose to the facts of the case, either by cross- 
examination or otherwise. ( Rangnekar, /.) 

Bundi Portland Cement. Ltd. v. Abdul Hussein 
Essaji. ILR. (1937) Bom. 85=166 I.C. 138 
=9 R B 209=38 Bom.L.R. 894=A.I.R. 1936 
Bom. 418. 

-O. 29. R. 1 —Suit by company—Plaint signed 

and verified by secretary — Suit, if properly institu¬ 
ted. 

A suit on behalf of a company incorporated 
under the Companies Act is properly instituted, 
if the plaint in the suit is duly signed and verified 
by the secretary who has a letter from the chief 
officer of the company expressly authorizing him 
to conduct and defend suits on behalf of and 
against the company, when such officer is given by 
the Memorandum and Articles of Association 
extensive powers to manage and conduct the 
affairs and business of the company and also to 
appoint and employ for such purposes a secretary 
or secretaries with such powers and duties as he 
should think fit. (Tek Chand, J.) General 
Relief Association, Ltd. v. Ganpat Ram Hika 
Lal 175 I.C 894=11 R.L. 87=39 P.L.R. 173= 

A.I.R. 1937 Lah. 751. 

-O. 29, R. 1—Suit by limited company— 

Secretary empowered by Articles of .^ sso S xa j x ? n 
to verify pleadings—Plaint signed and verified uy 
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Secretary — Sufficiency—Affidavit testifying fitness 
.of Secretary to verify— Necessitv. 

The plaint in a suit by a limited company regis¬ 
tered under the Companies Act was signed and 
verified by the Secretary of the company. The 
Articles of Association of the company empower¬ 
ed the Secretary to do all acts necessary for the 
conduct of suits and especially mentioned verifi¬ 
cation of pleadings as one of those acts. The 
plaint contained an averment to that effect. 

Held, the requirements of O. 29, R. 1 were 
satisfied, and it was not necessary for the plaimiff 
to file an affidavit testifying to the fitness of the 
Secretary to verify the plaint. ( Khundkar, J) 
Gopalganj Lakshmi Bhandar. Ltd. v. Purna 
Chandra Dutta Bank. 40 C W.N. 930 

- O 30— Applicability—Joint Hindu family 

business. 

O 30 does not apply to the business of a joint 
Hindu family. In the plaint in a suit the plain¬ 
tiffs were described as "firm K through B". 

Held, that this was nothing more than B bring¬ 
ing an action on behalf of K In the circum¬ 
stances it was not a case in which a joint Hindu 
family sued in the firm’s name, (ll'ort and 
Mano/iar Lall, JJ.) Lakhan Sao v. Kani Ham. 
175 I.C. 655=4 B R. 618=11 RP. 17=19 Pat. 
L.T. 686 =A.I.R. 1938 Pat. 270. 

-- 7 — O- 30— Applicability—Joint Hindu family 

business — ‘ Partner ”— "Firm"—Meaning of. 

The word "partner” in O. 30 applies to persons 
who are partners by contract and not by virtue of 
their personal law, and the word "firm" means a 
business carried on by persons who have con¬ 
tracted to do so and does not include a Hindu 
joint family business. ( Pollock . J.) Ram- 
chandra V. Narayandas. I.L.R (1937) Nag. 423 
=168 I.C. 342=9 R.N. 251=A I.R. 1936 Nag. 

- O. 30— Applicability—Joint Hindu family 
firm. 


There is no rule of law which lays down that 
a suit brought in the name of a joint Hindu 
family business should be brought in the name of 
the firm. O. 30, G P. Code, does not apply to a 
joint Hindu family firm as the rights and liabili¬ 
ties of such a firm are not exclusively regulated 
by the Contract Act. Such a firm must sue and 
be sued in the name of its members. (Tek 

J l Deb * Sahai v- Gillu Mall, 
40 P L.R 456=11 R.L. 377 (2)=177 I.C. 918= 
A.I R 1938 Lah. 563. 

O. 30— Applicability—Joint Hindu family 


business—Suit on behalf of—Right to institute. 

A Hindu joint family business is not a partner 
ship and the members of the family cannot, ir 
filing a suit, take advantage of 0.30, C. P. Code 
which applies only to suits by partners. In th( 
case of a joint Hindu family business either the 
manager of the family must sue on behalf of the 
joint family or all the members of the familj 
must be joined. (Norman ) Misri Lal v 
vChandan Mal. 1937 A M.L.J. 41. 

O. 30— Applicability—Partnership—Firm 

L., P.. _ • , • 


owned by minors—Suit against in firm name 

Permissibility—Partnership Act, 9 s. 4 and 30. 

It is impossible to regard minors who art 
owners of a business as constituting a partner¬ 
ship firm. A minor who is incapable of contract¬ 
ing cannot be a partner. Nor can persons whe 
are all minors agree with each Other to form a 
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partnership. Under S. 30 of the Partnership Act, 
a minor can be admitted to the benefits of 
partnership, under that section the adult partners 
I by a contract between themselves can agree to 
confer this benefit upon minors. But before a 
minor can be entitled to the benefits of partner- 
' ships there must be at least two adult partners 
1 who are capable of contracting. If a suit is 
brought under O. 30, C. P. Code, against a 
partnership firm where a minor has been admitted 
to some kind of benefit, the minor can in no sense 
be regarded as a party to the suit. When all the 
owners of the firm happen to be minors there is no 
partnership as contemplated by the Partnership 
Act, and the procedure prescribed by O. 30 , C. P. 
Code, cannot apply, so as to make the minors 
liable under a decree passed in a suit in the firm 
name. (Venkatasubba Rao and Venkataramana 
Rao, JJ.) Chidambaram Chettiar v. The 
National City Bank ok New York I.L R. 
(1937) Mad. 28=164 I.C. 806=9 R M. 169= 
1936 M.W.N. 669=44 L.W. 310=A.I.R. 1936 
Mad. 707=71 M.L.J. 373. 

-O. 30— Decree against firm — Appeal by one 

of the members — Competency. 

In the case of a decree against a firm where the 
decree-holder is entitled to recover money due 
under it, jointly and severally from the in¬ 
dividuals composing the firm any member of the 
firm could appeal against the decree as against 
the firm ( Allsop , J.) Mahadeo Prasad r. Kunji 
Lal Vidya Ram. 186 I.C. 811 = 12 R.A. 452 
= 1939 A.W R (H.C.) 814=1939 A.L.J. 1016 
=A,I.R 1940 All. 81. 

-O. 30— Scope and object of. 

The policy underlying O. 30 is no more than to 
afford facilities in the joinder of parlies who may 
be numerous. ( Niamatullah and Allsop, JJ.) 
Rrij Kishore Ram Sarup v. Sheo Charan I al. 
I.L.R. (1938) All. 100=173 I.C 853=1938 A.L. 
R. 193=10 RA. 503=1937 A.L.J. 1328=1937 
A.W.R 1142=A.IR. 1938 All. 69. 

-“O. 30, R. 1— Applicability—Joint Hindu 

family firm — Punjab. 

By virtue of the Explanation added by the 
Punjab Chief Court to R. 1 of O. 30, C P. Code, 
that rule is made applicable to a "joint Hindu 
family trading partnership". In the Punjab, 
therefore, a joint Hindu family firm can sue 
and be sued in its "firm name”, like any other 
contractual partnership. (Tek Chand, J.) Nand 
Gopal Om Parkash v. Mehnca Mal Kishori 
Lal. 42 P L.R 418=A I.R. 1940 Lah 425. 

" “U. 30, R. 1— Applicability—Joint Hindu 

family trading firm — Punjab. 

By virtue of the Explanation added to R. 1 of 
O. 30, C. P. Code, the provisions of that rule 
apply, in the Punjab, to joint Hindu family trad¬ 
ing firms on partnerships, and persons who are 
members of such a family trading business can 
sue, and be sued, in the name of the firm as pro¬ 
vided in R. 1, and subject to the limitations laid 
down in other rules of O. 30. (Tek Chand and 
Abdul Rashid, JJ.) Atma Ram v. Mian Umar 
Ali. 190 I.C. 78=42 P.L.R. 278=A.I R. 1940 
Lah. 256. 

--O. 30, R. 1—Firm—Insolvency of one firm 

—Effect of—Right of remaining partners to sue 
for money due to firm. See Contract Act, S. 254. 
I.L.R. (1937) Nag 28. 

--O 30, R. 1— Judgment obtained against 

firm—Effect of. 
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When a suit is brought against a firm and judg- partners refuse to join—Refusing partners—If 
ment obtained against it, the action is really necessary parties — Plaintiff described as firm 
against the persons who constitute the firm and through suing partners—Plaint — If defective. 
the judgment is really a judgment against the , Under O. 30, R. 1, C. P. Code, it is competent 
individuals. ( Bartley and Nasim Ali, //.) Radha ( for one partner alone to sue in the firm's name 

Kanta Pal v. Pulin Krishna Pal. 42 C.W.N. ■ even though the other partners refuse to sue. 

310=177 I.C. 812=11 R.C. 277—A.I.R. 1938 Such a suit is a good suit; to such a suit the other 
Cal. 316. . . partners who refuse to join are not necessary 

-O. 30, R. I—Nature of provision. parties, although if these latter want an indem- 

O. 30, R. 1, C. P. Code, is only an enabling mty against costs from the suing partner, the 

provision, and firms need not sue or be sued i Court can stay the suit till the indemnity is fur- 

only in the form prescribed therein. A 1 nished. The fact that the plaintiff in the suit is 
plaintiff bringing a suit against a firm may described as the firm through the suing partner 
implead all the members of the firm as defen- does not matter in the least and does not m^ke 
dants in that suit. Conversely, such members the suit defective. {M.C. Ghose and R.C. Mitter, 
could sue jointly in their individual names. (Tek 1 JJ.) Bhadreshwar Coal Supply Co. v. Satish 
Chand and Abdul Rashid, JJ.) Atma Ram v. Chandra Nandy & Co. 165 I.C. 390=9 R.C. 
Mian Umar Ali. 190 I.C. 78=42 P.L.R. 278= 388=40 C.W.N, 824=A.I.R. 1936 Cal. 353. 

A.I.R 1940 Lah. 256- -O. 30, R. 2— Plaintiff furnishing only ini- 

-O. 30, R. 1 —Partnership—Dissolution— txals of partners—No objection by defendant— 

Suit by some partners —Competency. Suit, if bad for non-joinder of parties. 

The mere fact of dissolution does not prevent Where a person suing as managing partners of 
suits being instituted in the name of the firm with a firm when requested to give the name of his 
respect to transactions, which were entered into partners under O 30, R. 2 merely gave the initials 
before the date of dissolution. The effect of of the persons or firms which were partneis in 
dissolution is not to render the firm non-existent, the firm and their addresses and their respective 
It continues to exist for all purposes necessary shares, and the description was not questioned by 
for its winding up, one of these being the the defendant in the lower Court but was accept- 
recovery of moneys due to it by suit or other- cd as sufficient. 

wise. Two or more of the partners therefore can Held, the duty of the trial Court at most was to 
institute the suit under O. 30, R. 1, C. P. Code, stay the case until the names of the partners had 
( Vivian Bose, J.) Acarwal Jorawarmal v. been properly furnished and the case could not 
Kasam. I.L.R. (1937) Nag. 28=174 I.C. 179= be dismissed for non-joinder of parties. (Mosely t 
10 R.N. 350=A.I.R. 1937 Nag. 314. J.) A.M.K.M. Firm v. Baishmaw. 171 I.C. 622 

--O. 30, R. 1— Scope—Plaintiff describing =10 167=A.I.R 1937 Rang. 137.' 

himself as “ Firm X”— Plaint signed by B as pro- - 30 - Rr - 3 and 6— Scope—Summary suit 

brie tor—Suit if one in firm name. against firm—Partners served individually—Leave 

Obiter .—What is contemplated by O. 30, R. 1 to defend granted to some—Decree against all— 
is that two or more persons under a firm name Legality, . 

may sue without mentioning the names of the In a summary siht against a firm where several 
individuals. That is not the case, where the partners have been served individually and leave 
plaint describes the plaintiff himself as the “firm t° defend is granted to some and not to others, a 
X, situate in Y, etc , through B, proprietor of the decree can be passed against those partners to 
said firm” and the plaint is signed by B, as the whom leave is refused and also against the firm, 
plaintiff cannot be deemed to be suing in the (Lobo, J.) Fatehchand Khubchand Na- 
firm’s name but in his own name, and the mere ^ on a l Tiles Co. 187 I.C. 373—12 R.S. 229 
fact of the firm's name being mentioned, in no 1940 Smd 19. 

way affects the matter. (Wort and Rowland, JJ.) -O. 30, R. 3— Suit against firm and its part- 

Mohan Lal Ram Gopal v. Udai Ram Sewa ners—Decree against firm and partners—Power 
Ram. 161 I.C. 516=8 R.P. 454 (2)=A.I.R. 1936 of Court to pass. 

Pat. 140. Although O- 30, R. 3 provides that there must 

-O. 30, Rr. 1 and 10— Scope—Sole partner be individually the service of summons upon a 

of firm—Right to sue in firm name. person who was a partner of a dissolved partner- 

There is no provision of law which entitles a ship, it cannot be said that the decree cannot be 
person carrying on business in a name other than both against the firm and the partner personally- 

his own to sue in that name. He may be sued, The question is to be decided by the form of the 

but unless there are two or more persons in the plaint. If in the plaint the plaintiff sues not only 
firm the plaintiff cannot sue in the firm name, the firm but also a partner personally, then there 
( Beaumont, C.J. and Rangnekar, J.) Scott v. may be decree not only against the firm but 
Jitta Amichand & Co. 38 Bom.L.R. 529. against the partner individually in his personal. 

-O. 30, R- 1— Suit against firm — Addition capacity. O. 30 contemplates a suit against a 

of names of partners — If obligatory. firm as such, and even if the firm be dissolved 

In cases of suits by or against firms properly before the institution of the suit, there may 
represented, the addition of the names of indivi- still be property of the firm against which execu- 
dual partners is not obligatory and the suit can tion may proceed, and merely because the part- 
proceed even in the absence of partner’s names, nership has been dissolved the whole form ana 
(Din Mohammad , J.) Chandu Lal v. Saraswati nature of the suit is not altered. Where the parr- 
Sugar Syndicate. 180 I.C. 911=11 R L. 728= ner appears not only on behalf of the nrm out 
A.I.R. 1938 Lah. 823. also in his personal capacity and puts in a personal 

—-O 30, R. 1— Suit in firm name by one only defence, the Court is entitled to pass adeerec not 

of several partners — Maintainability when other only against the firm but also against him. I avt , 
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J.C. and Mehta, AJ.C .) Topanmal Somajimal v. 
Assudomal Fatehchand. 30 S L R. 296=165 
I.C. 907=9 R.S. 111=A.I.R 1936 Sind 206. 

. O. 30, Rr. 3 and 8—Suit against firm— 

Parties—Joinder of — Person not served but 
claiming to be interested in firm though denying 
to be partner—Right to intervene and defend suit 
on merits—Court’s power to add without plain¬ 
tiff’s consent—O. 1, R. 10. See C. P. Code, O.l, 
R. IOand O. 30, Kr. 3 and 8. 40 C.W.N. 677. 

-O 30, R. 3, Proviso— Construction—If 

subject to O. 21, R . 50 —Decree against dissolved 
firm—Partner not party to suit—Right to chal¬ 
lenge decree. 

All that the proviso to O. 30, R. 3 requires is 
that the summons shall be served upon every 
person whom it is sought to make liable which 
means every person “whom it is sought to make 
personally liable.” The proviso to O. 30, K. 3, C. 
P. Code, must be read along with and in the light 
of O. 21, R. 50, C. P. Code, and so far as the pro¬ 
perty of a dissolved firm is sought to be made 
liable, there is no need for serving each and every 
partner of that firm. Therefore, it is not open to 
a person to challenge the decree passed against 
his dissolved firm as a nullity on the ground that 
he was not personally served, or on the ground 
that the property of the firm was not liable for 
the decree. (Rupchand Bilaram, A.J.C.) Ebra- 
himjee Mulla v. British India Steam Naviga¬ 
tion Co., Ltd. 161 I.C. 324=8 R.S. 137=A.I R. 
1936 Sind 34. 

- —O. 30, R. 3, Proviso— Suit against firm — 

Plaintiff having notice of dissolution—Decree ob¬ 
tained after service on one partner only—Validity 
and effect. 

A decree obtained against a firm after service 
ot summons upon one of the partners only is a 
good decree against the firm, although the plain¬ 
tiff had notice of the dissolution of the partner¬ 
ship and he had not served all the partners indivi¬ 
dually. The only effect would be that it could 
not be executed individually against the partner 
who had not been served, nor could the plaintiff 
get leave under O. 21, R. 50, C. P. Code, to have 
it executed against him personally. (Ameer Alt, 
J.) Satya Charan v. Calcutta Hardware En¬ 
gineering Co. 42 C.W.N. 820. 

-O. 30, R. 4— Applicability—Hindu joint 

family firm—Suit against—Death of one member 
—Omission to implead legal representative within 
time — Effect — Suit, if abates entirely — O. 22, R. 4. 

O. 30, R. 4, C. P. Code, does not apply to a joint 
Hindu family firm. "Partner” is one who is a 
partner by a contract and not by virtue of his 
personal law, and "firm” means a business carried 
on by persons who have contracted to do so and 
does not include a Hindu joint family business. If 

one of the defendants sued as a joint family firm 
dies his legal representatives must be brought or 
record, and if no application for substitution be 
made within the time limited, the suit must be 
held to abate as against him ; and if the continua¬ 
tion of the suit would result in conflicting 
decrees, the suit abates against the other defen¬ 
dants as well. ( Pollock , J.) Ramchander Ram- 
kisan v . Narayandas Sunderlal. I.L.R. (1937) 
Nag 423=168 I.C. 342=9 R.N. 251 = A.I.R. 
1936 Nag. 292. 

— Q. 30, R. 4 — Scope—Surviving partner of 
firm—Suit by — Non-joinder of legal representa- 

Q-. D.—1 12 
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fives of deceased partners—If fatal—Dismissal 
of suit — Propriety. 

The surviving partner of a firm is entitled to- 
maintain a suit under O. 30, R. 4, C I’ C ode, 
without joining as parties to the suit the legal 
representatives of the deceased partner or part- 
ners of the firm ; and a suit by such a partner 
cannot be dismissed on the ground of non-joinder 
of the legal representatives of the deceased part¬ 
ner or partners. ( Beasley, CJ.) Narayana 
Iyer v. Narayana Iyer. 1937 M.W N. 1312. 

-O. 30, R 6 —S uit against firm—Right of 

each partner to defend. 

In an ordinary suit against the firm, each part¬ 
ner has a right to come in and defend. He has 
an individual right to come in and defend although 
he defends on behalf of the firm Each partner 
may file separate defences, one partner may 
defend, while another admits. Though not 
clearly stated this is involved in O. 30, R. 6, 
C. P. Code. (Ameer Ali, J ) Satya Charan v. 
Calcutta Hardware Engineering Co. 42 C.W 
N. 820. 

-O 30, R. 6 —Warrant of Attorney by one 

partner for appearance—Appearance if on behalf 
of firm. 

Under O. 30, R. 6. C P. Code, after appearance 
all steps in the suit must be in the name of the firm. 
Though the appearance in such circumstances is 
individual by each partner, that appearance is an 
appearance on behalf of the firm. Hence where a 
warrant of attorney is given by one partner to 
enter appearance on his behalf, the warrant of 
attorney is and is intended to be on behalf of the 
firm. (Lort Williams and Jack, J J ) Ghisui.al 
Ganeshilal v. Gumbhirmull. A.I R. 1938 Cal. 
377 

-O. 30, Rr. 7 and 8— Scope — Suit against 

firm and its partners—Person alleged to be 
partner appearing in protest—Finding in suit itself 
that he is partner—If illegal. 

In a suit against a firm and its partners, there 
is nothing in law to prevent the Court from arriv¬ 
ing at a finding in the suit itself that a parti¬ 
cular person is a partner in the firm, although 
such person appears in protest and although his 
protest is not struck off. (Davis, J.C. and Mehta , 
A.J.C.) Topanmal Somjimal v. Assudomal 
Fatehchand. 30 ^.L.R. 296=165 I.C. 907=9 
R.S. 111=A.I R. 1936 Sind 206. 

-O. 30, R. 9— Scope—Firm having common 

partner—Suit between—If lies—Agreement of 
lease between firm and one member—Suit for 
specific performance — Maintainability. 

Where an individual happens to be a common 
partner in two houses of trade or firms, no action 
can be brought by one firm against the other upon 
any transaction between them while such in¬ 
dividual is a common partner. This rule, how¬ 
ever, is subject to an exception in equity in 
certain cases where it might be possible to ascer¬ 
tain the rights and liabilities of a member of a 
firm when all the parties are before the Court; 
and provided all interested parties are before the 
Court either as plaintiffs or as defendants, the 
Court would adjust and determine their rights. 
This equitable exception cannot be extended to a 
case which cannot be adequately dealt with 
merely by a declaration of a right to a credit in 
the partnership accounts. A suit for specific per¬ 
formance of an oral agreement for a lease entered 
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into between a firm and one of its partners is a . When a firm is only of one person a suit in the 
suit to which the equitable principle cannot be / name of the firm is incompetent and will not lie 
applied Nor does O. 30, R. 9 of the C P- Code / under O. 30, R. 10. {Davis, J.C. and Mehta, J.) 
entitle the firm to institute such a suit on such an I Mangharam Rupchand v. Hazi Sorik Punhoo. 
agreement. Such a suit is therefore not main- I L.R. (1939) Kar. 275=182 I.C. 881=12 R S 

v. 39=A.I R. 1939 Sind 172. 


tainable in law. ( Macklin, J.) Chandulal 
Keshavlal. 163 I.C. 579=9 R.B. 34=38 Bom. 
L R. 486=A.I.R 1936 Bom. 246. 

--O. 30, R. 9—Scope—Partner of firm doing 

business with firm on /its own behalf Balance 
struck in favour of firm after settling accounts 
Suit by firm for balance—Maintainability. 

Although the Civil Procedure Code, does not 
profess to lay down substantive law, O. 30, R. 9 
implies that a suit by a firm against one of its 
partners or between firms having common part¬ 
ners is maintainable in certain circumstances. An 
action for balance of a settled account is not 
barred merely because there are other unsettled 
accounts between the partners. Where, there¬ 
fore, a partner of a firm is doing business with 
the firm on his own behalf and has struck a bal¬ 
ance in favour of the firm after settling his 
account, a suit by the firm for the balance is 
maintainable. The provisions of O. 30, R. 9 which 
provide that execution will not be taken without 
the leave of the Court and that the Court may 
order all accounts to be taken and give such 
directions as it considers just are sufficient to 
safeguard the interest of the defendant. ( Bhide , 
/.) Chaudhri Fazl Din v. Ghui.am Rasul. 164 
I.C. 832=9 R L. 163=38 P.L R. 857=A.I.R. 
1936 Lah. 648. 

-O. 30, R. 10— Applicability—Business con¬ 
ducted by guardian on behalf of minors in firm 
name—Decree against—Execution against minors 
— Permissibility. 

R. 10 of O. 30, C. P. Code, is applicable only to 
the case of a single individual carrying on a 
business under an assumed or trading name. 
Where a business is owned by four minors and 
conducted on their behalf by their mother as 
guardian, it cannot be said that there is a person 
carrying on business in a name or sty'le other 
than his own within the meaning of the rule. A 
decree obtained ex parte in a suit instituted 
against the firm in the firm name is not a decree 
against the minors and cannot be executed against 
them or their property, because, the minors are 
not parties to the decree. (Venkatasubba Rao 
and Venkataramana Rao, JJ.) Chidambaram 
Chettiyar v. The National City Bank of New 
York. I L R. (1937) Mad. 28=164 I.C 806=9 
R.M. 169=1936 M.W.N. 669=44 L.W 310= 
AIR 1936 Mad. 707=71 M L J. 373. 

O. 30, R. 10— Death of partner—Minor son 


., , O* 31, R. 2 — Applicability—Suit against an 
idol. 

Where a suit is not one by or against trustees, 
executors or administrators, but a suit against 
the idol, it seems doubtful whether O. 31, R. 2 
has any application, for it cannot be said that the 
property in such a case is vested in a trustee, 
executor or administrator. ( Thomas , C J. and 
Yorke.J.) Debi Dayal v. Sri Radha Krishna. 
14 Luck. 595=180 I C. 888=11 R O. 264=1939 

OL.R. 214=1939 O.W.N. 346=A.I.R. 1939 
Oudh 145. 

' "O. 32— Applicability — Suit against minor 

who is a Ward of Court—Power of Civil Court to 
appoint and remove guardian ad litem. 

O. 32 has no application when the minor 
happens to be a Ward under the Court of Wards, 
and a Civil Court in which such a minor is sued 
has no power to appoint a guardian ad litem for 
him or to remove a guardian who has been acting 
for him. ( Khaja Mohamad Noor and Saunders , 
JJ.) Chhoti Rani Saheba v. Kumar Brijdeo 
Narayan Singh 15 Pat. 667=167 I.C. 233=9 
RP. 399=3 B.R. 288=17 Pat.L.T. 899=A I.R. 
1937 Pat. 108. 

-— O. 32— Minor defendant—Attainment of 

majority — Effect-Power of guardian ad litem to 
represent. 

As soon as a minor defendant becomes a major, 
his guardian becomes functus officio and the ex- 
minor has an absolute right to defend the suit. 
Though it is open to the Court to refuse to set 
aside past proceedings it cannot allow the suit to 
proceed with the guardian on the record as 
representing the defendant who has become a 
major. {Norman.) Bhanwar Lal v. Thakur 
Harisingh. 1937 A.M.L.J. 37. 

O. 32, R. 1— Next friend or guardian ad 


continuing business along with other partners in 
old name of firm—Suit against firm by the name 
.of firm—If properly framed. 

Where on the death of partner his minor son 
carries on business along with the other partners 
in the old name of the firm, a suit against the 
members of the firm by the name of the firm is 
properly framed, and the minor need not be sued 
in his individual capacity. {King, C.J. and Zia - 
ul-Hasan, J.) Hapiz Abdul Razraq v. Rauf 
Ahmad. 160 I.C 893=8 R O. 283=1936 O.W. 
N. 221=A.I.R 1936 Oudh 245. 

-O. 30, R 10 —Firm of one person—Suit in 

firm's name—If lies. 


litem —Position Of —De facto guardian of Maho- 
medan minor—Power to give valid discharge 
or compromise or settle suit on behalf of the 
minor. 

There is no true analogy between the position 
of de facto guardian of a minor under the Maho- 
medan Law and the position of a next friend or 
guardian ad litem under O. 32, C. P. Code. The 
next friend or guardian ad litem under O- 32 is 
not a party to the suit in the true sense of the 
word. He is there to look after the interests of 
the minor. Though a de facto guardian as such 
cannot give a valid discharge, if he is the next 
friend or guardian ad litem in the suit, he can, 
with the leave of the Court give a valid discharge 
or settle or compromise on behalf of the minor. 
'Davis, J.C. and Lobo, J.) Azizul Rahman 
Fatehullah v. Choithram. I.L.R. (1940) Kar. 
200 . 

-O. 32, R. 1 -Suit on behalf of alleged 

minor—Plaintiff found to be major— Procedure 

to be followed. See C. P. Codf.. S. 47 and O. 32, 
R. 1. 1938 O.A. 612=1938 O.W N 779. 

-O. 32. Rr 2 and 15— Applicability—Person 

on whose behalf suit is instituted becoming of un¬ 
sound mind during pendency of suitr-P° wer °t 
Court to strike suit off file. 
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Where a suit was instituted in the name of 
joint family firm consisting of R and his minor 
son by N, holding a power of attorney on behalf 
of R, and it was found during the pendency of the 
suit that R was of unsound mind but was not so 
at the time the suit was instituted. 

Held, that in the absence of any finding that the 
suit had not been properly instituted, the Court 
had no power to order the plaint to be taken off 
the file. 

Held, further, that the rules relating to suits on | 
behalf of minor could not he strictly applied : 
under O 32, R. 15 to the circumstances of the 
case and that O. 32, R. 2 did not apply as the suit 
was properly instituted. (Beckett, J.) Deokaran 
Das Ram Bilas v. Debt Sahai. 161 I C. 646=6 
R L. 780=A I.R. 1936 Lah. 7. 

-O 32, R. 2— Suit by minor — Ho objection 

by defendant—Plea of proceedings being a nullity 
if open to such a defendant. 

Where a suit is filed by a minor, it is open to 
the defendant to apply to have the plaint taken off 
the file under O. 2, 1C 2, C P. Code. But if he 
fails to avail himself of this, he cannot be heard 
afterwards to say that the proceedings were null 
and void because the plaintiff was a minor. 

( Pollock. J.) Suleman v. Abdul Shakoor. 188 
I.C. 292=12 R.N. 328=1939 N.L.J. 577=A.I.R. 
1940 Nag. 99. 


-—O. 32, R. 3— Applicability—Execution pro¬ 
ceedings 

Failure to appoint guardian for the minor does 
not vitiate execution proceedings since the provi¬ 
sions of O. 32 do not in terms apply to execution. 
(Din Mohammad . /.) Cam Kishen v. Chandra 
Bhan.^ A.I.R^1940 Lah. 241. 

--O* 32, R. 3— Appoinlment of guardian ad 

litem— Absence of formal order—Effect of. 

Where a person proposed as a guardian ad litem 
appeared and represented the minor in the pro¬ 
ceedings against him, the absence of a formal 
order appointing him as guardian would not be 
much material. ( Milter and Khundkar, JJ ) 
Priya Kanta Pal v. Sudhir Chandra Roy. 69 

C L.J. 288=43 C.W.N. 519=A.I.R. 1939 Cal. 
471. 

■ ^r-2 2, ~ / lPP°' n t™ent of guardian ad 

litem tiffcct Allegations that minors were in 
fact majors — Onus. 

Where a suit is instituted against certain per¬ 
sons on the footing that they were minors, the 

D ? a PP°V nt,n S guardian ad litem under 
V* . » ~ must be taken to have arrived at a 

finding of fact of their minority and the onus of 
proving that they were majors at the time of 
institution of the suit is on the persons alleging it 
to be so. (Dttnkley and Braund, JJ.) R. M. A. 

i fin t r CH 4 RQ~i R i 5*“ Mg Shwe Hmun. 
180 I.C. 489—11 R.R 404=A.I.R. 1938 Rang. 

“0.32, Rr. 3 and A— Appointment of joint 
guardians for same minor s—-Interests of guardians 
.adverse to those of minors—Appointment, it 
defective. . ’ J 

There is nothing in the Code of Civil Procedure 
permitting the appointment of joint guardian ad 
litem. Where, , n a suit on mortgage against two 
persons and their minor children, the Court with¬ 
out issuing any notice to the minors or other per¬ 
sons who might be fitted to act as guardians of the 
minors and without taking any steps to comply I 


C. P. CODE (1908), O. 32, R. 3. 

with the provisions of O 32, Rr. 3 and 4, pa-ses 
an ex parte order appointing the two persons as 
guardians ad litem jointly for the same minors 
and the interests of the guardians ad litem are 
adverse to those of the minors, the appointment 
of the guardians ad litem is defective. (Dunkley, 
J) Mary A lvi;r a/, v. Katanapon Socii.iy. 
163 I.C. 499=9 RR. 25=A.I.R 1936 Rang. 
237. 

-O. 32, R. 3 —Award against minor—Filing 

of—Appointment of proper guardian — v e<'e'sity 
for. See Arbitration Act, S. 11. 42 P L R 114. 

- 0.32, Rr. 3,5 and 7 — Compromise on be¬ 
half of minor defendant—Right to enter into— 
Natural guardian of minor—Compromise by — 
Guardian ad litem not party to compromise — 
Minor—If bound. 

If a guardian ad litem has been appointed for a 
minor, then the karta of the family of the minor 
or the father of the minor cannot enter into a 
compromise on behalf of such minor so as to hind 
the minor unless the guardian ad litem is a party 
to it. It is clear from O. 1 >2, Rr 3 and 5, that the 
guardian ad litem alone can represent the minor. 
Where a compromise is entered into by the 
natural guardian of a minor defendant, but the 
guardian ad litem appointed for the suit is not a 
party to it, such compromise is not binding on the 
minor, though the Court may have approved of 
it. (Harries. C.J. and Dhavle, J.) Awadhesh 
Prasad Missir v. Widow of Tribeni Prasad. 19 
Pat 343=1940 P.W.N. 514. 

-O. 32, R. 3 — Duty of Court — Minors served 

through mothers as guardians—No express order 
of appointment or consent of guardians — Propos¬ 
ed guardians not appearing in proceedings — 
Decree against minors—If null and void. 

Where the defendant in a suit is a minor that 
Court has to see not merely that a guardian is 
appointed, but also that the guardian has consent¬ 
ed to act. Where noiices are served on minor 
defendants through their mothers as guardians, 
but no appearance is made on their behalf, nor 
any order of Court passed appointing the mothers 
as guardians, or showing that the proposed guar¬ 
dians consented to act as such on behalf of the 
minor defendants, the decrees passed in the suits 
against the minors must be held to be mere 
nullities. (Courtney-Terrell, C.J. and Madan, J.) 
Baraik Ram Gobjnd Singh v. Chi-wra Uraon. 
16 Pat. 632=1938 P.W.N. 78=173 I.C. 644=4 
B.R 315=19 Pat.L T. 259=10 R.P. 430=A.I. 
R. 1938 Pat. 97. 

-O. 32, R. 3— Guardian ad litem— Absence 

of formal order appointing—Validity of proceed- 
ings 

Where a person acts as the de facto guardian 
ad litem of a minor defendant, the mere absence 
of an order formally appointing him as guardian 
ad litem is not fatal to the validity of the pro- 
ceedings. (Tek Chand and Abdul Rashid, JJ.) 
Karam Chand v. Narinjan Singh. 179 I C. 233 
=11 R.L. 543=40 P.L.R. 403=A.I.R. 1938 Lah. 
709. 

-O. 32, R. 3— Guardian ad litem appointed in 

suit—Appointment of new guardian in execution 

—Practice in Calcutta High Court. , 

According to the practice of the Calcutta huS" 
Court up to the year 1936; a guardian ad litem 
appointed in a suit ceased to be the guardian on 
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the passing of the decree and the decree-holder 
was bound to have a new guardian ad Mem 
appointed at the execution stage. (Mttter ana 
Khundkar. JJ.) Priya Kanta Pal y. Sudhir 
Chandra Roy. 69 CL. J. 288—43 C.W.N. 519— 
A.I.R. 1939 Cal. 471. 

_O 32, R. 3 —Guardian of minor appointed. 

in suit-If continues in execution proceeding. 

A guardian of a minor appointed in the suit 
continues to be the guardian of the minor-in the 
execution proceeding until he dies or is removed. 
The decree-holder is, therefore, not bound to have 
a fr<*«;h Guardian appointed in the execution pro- 

ceedmg. g (C^m M and R.C Milter JJ.) Bro- 

jendra Ktshore Roy Chaudhury V. Shariserau 
t T t? f1937) 2 Cal. 127=171 I.C. 435 —10 K.C. 
268=41 C W.N. 531=A.I.R. 1937 Cal. 259. 

_o. 32, R. 3 —Guardian ad litem not appoint¬ 
ed—Decree against minor—If a nullity. 

The Court cannot dispense with the appoint¬ 
ment of a guardian ad litem of a minor defendant 
and a decree passed against a minor who is not 
properly represented is a nullity. (Leacli, J.) 
Ma We Gyan v. Maunc Than Byu. 1937 Rang. 
L R 164=169 I.C. 967=10 R.R 48=A.I.R. 1937 

Rang i q 3 ? , R. 3—If applies to proceedings under 
United Provinces Encumbered Estates Act. See 
United Provinces Encumbered Estatfs Act and 
R. 6 of Rules under the Act. 1939 A L.J. 411. 
__0. 32, R 3— Minor—Restitution of conju¬ 
gal rights—Decree against minor girl—If a nul¬ 
lity. , . . . , , 

A decree passed against a minor girl tor resti¬ 
tution of conjugal rights is a nullity. 31 A. 572 
CP c ' Rel. on. (Mosely , J.) MaJ Thein v. 
Maung Pa Chaw. 10 R.R. 98=170 I.C. 532= 
A.I R. 1937 Rang 226. 

--O. 32, Rr. 3 and 7 —No formal order ap¬ 
pointing guardian—Compromise not sanctioned by 

Court -Effect. , . . 

Where no formal order was made appointing a 
guardian ad litem as required by O. 32, R. 3, C. P. 
Code, and no sanction was sought, or granted by 
the Court to the compromise as required by O 32, 
R. 7, C P. Code, the irregularities are very 
serious, and the compromise is not binding upon 
the minor. The fact that the minor was near his 
majority, that he took an active part in the pro¬ 
ceedings and that he was effectively represented 
by his grandmother although no order of appoint¬ 
ment was made, will be of no avail. ( Shemp, J ) 
Naranjan Singh v. Karam Chand. 170 I.C. 831 
=10 R.L. 145=39 P.L.R. 125. 

-O. 32, R. 3 —Powers and duration of guar¬ 
dianship—Appeal filed by third person—Order of 
dismissal—Effect of. _ 

Execution proceedings are only a continuation 
of the regular suit and a guardian ad litem ap¬ 
pointed in the civil suit continues to be guardian 
ad litem in execution proceedings and for the pur¬ 
poses of appeal. After a decree was passed 
against a minor and the case had been transferred 
to another Court for execution the guardian ad 
litem did not wish to continue and so another 
guardian ad litem was appointed. The proceed¬ 
ings in execution were however conducted by a 
third person and during such proceedings he 
appeared on behalf of the minor. In an appeal 
filed by him, 
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Held, that where there was a properly constitut¬ 
ed guardian ad litem no one else could represent 
the minor and hence the appeal must be dismissed. 

Held, further, that such dismissal of appeal on 
the ground that the minor was not properly re¬ 
presented could not affect the minor's interest as 
he was not bound by it. (IVright, /.) Singaram 
v. Somasundaram. 185 I.C. 883=12 R.R. 241= 
A.I.R. 1939 Rang. 444. 

* P* 32, R. 3— Proper person—Duty of Court 
in appointing guardian ad litem — Considerations — 
Interest adverse to that of the minor—Likelihood 
of conflict in interest—Effect of. 

The Court, when appointing a guardian ad litem 
for a minor defendant must consider the question 
whether the interest of the proi osed guardian is 
adverse to that of the minor; and if the Court is 
not apprised of all the circumstances of the case 
and is, for that reason, not in a position to say 
that the interest of the guardian is adverse to the 
minor whom he is called upon'to represent in the 
suit, out in reality the facts are such that the 
defence reasonably open to the minor would 
necessarily raise questions likely to create a con¬ 
flict between him and the proposed guardian, the 
appointment of such a person as guardian ad litem 
is highly improper. YVhere it is reasonably open 
to the minor to raise a defence which would in¬ 
volve the impugning of the act of the proposed 
guardian the latter’s interests must be regarded as 
adverse to that of the minor and he is not there¬ 
fore a proper guardian for the suit for such 
minor. ( Niamatullah , /.) Radhey Shyam v. 
Gopal Rai Phulchand. 1937 A.L.J. 340=169 I. 
C. 508=1937 A.LR. 539=10 R.A. 25=1937 A. 
W R. 271=A.I.R. 1937 All. 374. 

-0.32, R. 3 —“Proper person"—Mortgage 

executed by Hindu father—Suit on against father 
and. minor sons—Appointment of father as guar¬ 
dian. ad litem of minor defendants—If vitiates 
proceedings—Interests of father—If necessarily 
adverse to sons — Rule — Decree—IVhen binds 
minor defendants. 

In a suit against a Hindu father and his sons on 
the basis of a mortgage executed by the father, it 
is undesirable that the father should be appointed 
guardian ad litem of the minor sons. The posi¬ 
tion is somewhat difficult and embarrassing. But 
the fact that the father executant is appointed, and 
acts as the guardian ad litem of his minor sons is 
no ground for holding that the trial of the suit is 
ipso facto vitiated and does not relieve the Court 
from the necessity of going into the question 
whether the mortgage was executed for legal 
necessity. It cannot be presumed as a matter of 
law that the interests of the father in such a case 
are adverse to the minor sons. Whether or not 
a guardian ad litem is a proper guardian depends 

on whether he has made a good defence to the 

suit—what has to be shown, in order to make the 
decree binding on the minor defendants, is that the 
guardian ad litem represented the interests of the 
minors to the best of his ability. (Harries ana 
Rachhpal Singh, JJ.) Sunder Lal zi. 

Sahai 1937 A.W.R. 418=1937 A.L J. 468=171 
I.C. 36=1937 A L.R. 793=10 R.A. 221=A IK. 
1937 All. 552. 

-O. 32, R. 3 (4 )—Appointment of guardian 

—Application by a person to be appointed gua - 
dian—Failure to serve notices — Irregularity. 
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The main object of O. 32. R. 3, C P. Code, is 
to ensure that minor defendants are adequately 
represented in suits which may be instituted 
against them. It may well be that circumstances 
may arise in connection with a particular suit 
which would be sufficient to satisfy the Court that 
a person who had applied to be appointed as 
guardian of a minor defendant was really a pro¬ 
per person to be the minor’s guardian for the suit 
within the meaning of O. 32, R. 3 (1) of the Code 
and, if it was clearly in the interest of the minor 
that such person should be appointed forthwith 
without issuing the notices upon the minor or 
upon the natural guardian, to which reference is 
made in O. 32, R. 3 (4) of the Code, it might be 
held that failure to serve such notices would 
merely amount to an irregularity. ( Edgley, J.) 
Barada Prasad Shukul v. Sahan Lal Boid I.L. 
R. (1937) 1 Cal. 586=173 I.C. 341=10 R C. 504 
=A.I.R. 1937 Cal. 658. j 

-O 32, R. 3 (5)— Scope and effect of — Suit 

against minor—Latter becoming major pending 
suit—Fact of majority not brought to notice of 
Court—Decree by Court as if defendant was still 
minor—If a nullity. \ 

Where a decree is passed by a competent Court 
against a defendant, who was a minor at the time 
of the institution of the suit and who attained 
majority during the pendency of the suit, but who 
was still shown in the records as a minor repre¬ 
sented by a guardian, the decree is a perfectly 
good decree, and it cannot he said that such a 
decree is a nullity. (Khoja Mohammad Noor and 
Rowland, JJ.) Ratan Prasad Marwari v. Bridhi 
Chand Shoroff. 18 Pat. 539=186 I.C. 298=6 
B.R 326=12 R.P. 475=1939 P.W.N. 677=20 
Pat L.T. 765=A.I.R. 1939 Pat. 601 


-O. 32, R. 4— Adverse interest—Mortgage by 

guardian on behalf of himself and minors—Joint 
debtors — Guardian, if can be appointed guardian 
ad litem. 

Where a mortgage is executed by a guardian on 
behalf of himself and minors in respect of pro¬ 
perty in which they were jointly interested and 
in a suit brought against them on the mortgage 
the guardian is appointed guardian ad litem . his 
interest is adverse to that of the minors as they 
are sued as joint-debtors, and every joint-debtor 
has an interest in seeing that his co-debtors do 
not escape from their joint liability. This being 
so, the decree obtained against minors is a nullity 
on the ground that they were not properly repre- 
sentedinthe suit. (Dunkley and Braund, JJ.) 

18 ft T n '^o?n TI D R n IRM V • ShwF, HMUN. 

180 I.C. 489=11 R.R. 404=A.I.R. 1938 Rang. 


O. 32, R. 4 (1)— Leave of Court—Inference 
from circumstances—Suit by next friend—Exis- 
tenceof certificated guardian, not known to Court 
— Effect. • I 

c Ti f 1 f a o C S? U J£* as con tempIated by sub- 

S. (1) of R. 4 of O. 32, CP. Code, need not neces¬ 
sarily be in writing and an oral granting of leave 
may be inferred from the circumstances of parti¬ 
cular cases. Where the existence of a certificated 
guardian for a minor is not brought to the notice 
of the Court in a suit by a next friend on behalf 
of such a minor, it cannot be held that such a next 
friend was acting as such with the leave of the 
Court as contemplated by O. 32, R. 4 (1). (Collis- 
* er * J •) Bhagwati Prasad v. Secretary of State. 


C. P. CODE (1908), O. 32, R. 5. 

188 I.C. 281 = 12 R A. 591 = 1940 A.W.R. (H C.) 
48=1940 A.L.J. 85=A.I.R. 1940 All. 202. 

--O . 32, R. 4 (1)— Mortgage by Hindu father 

—Suit on impleading minor son—Father appoint¬ 
ed guandtan ad litem — Propriety — Father’s 
interests—If adverse to those of minor son. 

It cannot be staled as a universal proposition of 
law that in a suit on a mortgage executed by a 
Hindu father impleading his minor son as a 
defendant the father’s interests are necessarily 
adverse to those of the minor and the father can¬ 
not properly represent the minor son in the mort¬ 
gage suit. That is a question of fact; if the 
father-guardian fails to raise the defences open 
to the minor son, it follows that the minor is not 
properly represented and the decree made in the 
suit would not bind him. (IVort and Varma, J J .) 
Chitradhar Narain Das v. Khidar Thakur. 17 
Pat. 236=177 I C. 886=5 B.R. 37 = 11 R.P. 191 
=A.I R 1938 Pat. 437. 

-O. 32, R. 4 (3) —Appointment of non-con¬ 
senting person— Effect—Proceedings null and void. 

The representation of a minor by a non-con¬ 
senting guardian is no representation at all and all 
proceedings while the minor is under such 
guardianship are null and void against him. A.I. 
R. 1927 Cal. 488, Rel. on; A I.R. 1921 Cal. 534; A. 
I.R. 1922 Pat. 448 and 31 All. 572. Cons. (Middle- 
ton, J.C.) Dalip Chand v. Ganga Ram Sahib 
Ram. 161 I C. 200=8 R. Pesh. 164=A.I.R. 
1936 Pesh. 40. 

-O. 32, R 5 —Decree based on award passed 

against minor—Minor not properly represented — 
Application by him to set aside decree — Maintain¬ 
ability. 

It is open to a minor against whom a decree 
has been passed on the basis of an award without 
the appointment of a guardian, to put in an appli¬ 
cation under O. 32, R. 5, C. P. Code, to have the 
decree declared a nullity. (Abdul Rashid, J.) 
Arura v. Punjab Zamindara Bank, Ltd. 189 I. 
C. 254=13 R.L. 71=42 P.L.R. 114=A.I.R. 1940 
Lah. 164. 

-O 32, R. 5— Representation of minor — Ap¬ 
pointment of guardian ad litem— Mother , if can 
act thereafter. 

Where a guardian ad litem has once been ap¬ 
pointed by the Court for a minor, it is only 
through him that any petition on the minor’s 
behalf should be filed,and not through anybody 
else Where a mother of a minor files some 
objections in execution, without reference to the 
guardian ad litem it is not entertainable. (Bennet 
and Verma, JJ.) Hem Raj v. Khemchand I.L. 

R. (1938) All. 829=1938 A.L.R. 855=178 I.C. 
449=1938 A.W.R. (H.C.) 657=11 R.A. 296= 
1938 A.L.J. 919=A.I.R. 1938 All. 601. 

—-—O. 32, R. 5— Scope—If mandatory—Order 
at instance of minor without next friend or guar¬ 
dian but beneficial to minor — Court—If bound to 
set aside. 

O. 32, R. 5, C.P. Code, was made for the benefit 
and protection of a minor and not for his 
prejudice. 

Quaere .—Whether R. 5 of O. 32 compels the 
Court in every case to discharge an order made 
at the instance of a minor without a guardian or 
next friend even when such order is for the 
benefit of the minor? (Davis, J. C. and Lobo, J.) 
Dholandas Gidumal v. Sadhumal Dolumal. 32 

S. L.R. 215. 
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-O. 32, R. 5 (2)— Scope—/Application for 

execution by minor without guardian — Competen¬ 
cy—Discretion 0 } Court. 

Sub-R. (2) to K. 5 of O. 32 does not say that an 
order on any application made by a minor vvhe re 
no next friend or guardian is appointed shal be 
discharged; it sajs'may’ be discharged. The 
sub-rull cannot be so construed as to deprive the 
Court of its discretion to allow proceedings, 
which are in the interests of the m»nor, to go on, 
or to permit them to be frustrated by mere acci- 
5 ‘ v fa-Kniralitv Hence, where a minor has 
dent or ,: cat j on y f 0 r execution of rent decrees 

arul there^/s no guardian appointed the Court 
may aUow the receiver appointed in the proceed- 
£as to recover rent on behalf of minor. (Davts, 

ings 10 mu Lalumal Dholumal v. 

J C. and 1 yaoft, j./ ^ r ,cc_i 2 Ro i**_- 
Harumal Lalsing 185 I.C. 155-1Z K.6. 153- 

A ' I E n 93 w S Rr 5 and 7 (2)—Scope—Compro¬ 
mise by guardian without leave of Court-Decree 
m oy y ^ nullity—Minor represented by guar- 

* J , /■ -I J - a. « / A 1 


C.P. CODE ( 1908 ), 0 . 32 , R. 6. 11 j 

Even though the terms of O. 32, C P. Code,'do 
not apply to execution proceedings, the proce¬ 
dure laid down in that order and the principle 
which underlies the provisions contained in that 
order must he taken to apply not only to suits but 
to execution proceedings as well Accordingly a 
guardian ad litem who represents a minor in a 
mortgage suit and obtains a final decree for sale, 
is not in a position to give a legal and valid dis¬ 
charge of the decree without the leave of the 
Court obtained under O 32, R 6, C. P. Code. 

(Mukherji and S.K. Ghose, JJ.) Kanailal Saha 
v. Baijanath Khetri. 174 I.C. 887=10 R.C. 732 
—65 C.L J. 381=A.I.R. 1937 Cal. 649. 

O. 32, R. 6 —Bond under — Enforcement — 


Assignment of bond-by Judge — Competency—Suit 
by assignee — Maintainability. 

A bond executed by a surety fora guardian 
under O 32, R. 6, C. P. Code, to the Judge of the 
Court described by his title, e.g., to the District 
Munsif, being one to a judicial person can be as- 
5/ I 5jf" ed b > District Munsif. The fact that his 

d^n-Absenceon based on agreement by I/ u .» name is not g,ven makes no difference, he 

guardian—t-geci r is* c ._ 


g such guardian— If nullity—Executability against 

™Under O. 32, R. 7 (2), C- P- Code, a decree 

based on an agreement or compromise entered 
into by a guardian of a minor without the leave 
of the Court is not void, but only voidable at the 
instance of the minor concerned. Where a minor 
is properly represented in the suit by a guardian 
but there is no formal order of appointment of 
the guardian, as such, it is only a case of mere 
irregularity, and the decree cannot be said to be a 
nullity; and it cannot be held to be invalid as 
against the minor unless prejudice is shown. It 
must be held to be valid and binding until it is 
declared to be invalid in proper proceedings, and 
so long as it stands, the executing Court cannot 
refuse to execute it. ( Rowland and Chatterji, 
jj ) Umar z/. Mahaiiir LalSahu. 18 Pat. 708 

— 183 I C. 799=5 B R. 996=12 R P. 192=1939 
p.W N. 631=A.I.R. 1940 Pat. 59. 

— -O. 32, R. 6— Applicability — Award in favour 

of certain person lot himself and as representing 
minor brothers—Part of amount payable to such 
person under award deposited in Court — Applica¬ 
tion to withdraw — Security — Necessity. 

An award can only be enforced as if it were a 
decree, and when enforced, all the provisions 
relating to enforcement of a decree apply. Where 
therefore an award is made in favour of a 
certain person on behalf of himself and as repre- 
senting*his minor brothers, the award is one made 
in favour of all such persons, and when out of the 
amount payable to such person under such award, 
some amount is deposited in Court for payment 
to him, and when such person applies for with¬ 
drawal of the said amount from Court, the 
security which he can be called upon to furnish 
under O- 32, R. 6, C. P. Code, is in respect of the 
amount payable to the minors according to their 
shares in the amount so deposited ( Rupchand 
Bilaram, A J C ) Jeramdas Danomal v. Menc.h- 
raJ & Co. 169 I.C. 943=10 R.S. 30=A.I R. 1937 
Sind 173. 

- O. 32, R. 6— Applicability—Execution pro¬ 
ceedings — Guardian ad litem representing minor 
in mortgage suit — If competent to give valid dis¬ 
charge of decree without leave of Court. 


being a persona designata described by his title of 
District Munsif. The assignment by the Judge is 
valid and enables^ the assignee to maintain a suit 
on the bond toe nforce it against the surety. (Cor¬ 
nish. J.) Satyam v Satyanarayana 167 I C. 
692 (2) = 9 R M. 473=44 L.W. 621=1936 M.W. 
N. 1127=A.I.R. 1936 Mad. 953=71 M.L.J. 675. 

O. 32, Rr. 6 and 7 — Natural guardian 


appointed as guardian ad litem— Powers — Limita¬ 
tions. 

It is well established that the Karta of a joint 
Hindu family or the natural guardian of a minor 
who has sued as his next friend or who has been 
appointed his guardian ad litem, comes under the 
control of the Court and his powers as Karta or 
as natural guardian are controlled by the provi¬ 
sions of law contained in O. 32, C. P. Code. He 
cannot in the capacity of Karta or natural guar¬ 
dian do anything on behalf of the minor which he 
is debarred from doing as next friend or guar¬ 
dian ad litem vuthout leave of the Court. A pay¬ 
ment to such a person by the judgment-debtor out 
of Court without its leave is accordingly invalid 
and cannot be given effect to. Such a payment 
would not discharge the judgment-debtor. 

(Mitter and Rau, JJ.) Samarendra Nath Mit- 
tfr v. Ashutosh Roy. 186 I.C. 72=12 R C. 437 
=43 C.W.N. 962=70 C.L.J. 115=A.I.R. 1939 
Cal. 588. 

-O 32, R. 6 —Next friend accepting money 

on behalf of minor from judgment-debtor without 
obtaining leave of Court — Certification, if can be 
made 

Where a minor is party to a suit and a next 

friend or guardian has been appointed to look 
after the rights and interests of the infant in and 
concerning the suit, the acts of such next friend 
or guardian are subject to the control of the 
Court. So, where on a decree obtained in favour 
of a minor, his next friend accepts money f r ° m 
judgment-debtor on behalf of the minor and tne 
judgment-debtor wants to get such repayment out 
of Court certified, the certification cannot be made 
as leave of Court was not taken in order to accept 
the payment on behalf of the minor. 36 Mad- 
(P C.) and A.I.R. 1925 Mad. 230, Rel. on. {Skemp, 
J.) Kanshi Ram v. Gohra Shah Hari Chand. 
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173 I.C. 379=10 R.L. 442=39 P.L.R, 714=A.I.R- 
1937 Lah. 387. 

-O. 32, R. 6 —Next friend receiving payment 

front judgment-debtor ivithout leave of Court— 
Objection to certification newly raised in second 
appeal—Maintainability. 

One K who was the next friend of a minor in a 
suit was alleged to have received some amount in 
favour of the minor without obtaining leave of 
Court under O. 32. R. 6. Three Courts found that 
K had not received the amount but the finding of 
the first appellate Court was that he had received 
the amount. Then K brought an objection on be- j 
half of the minor that as provisions of O. 32, R. 6 
were not complied with there could be no certifi¬ 
cation. 

Held, in the circumstances K was not precluded l 
from taking the point, that the minors were not 
bound by the payment received by him on their 
behalf without the leave of the Court. ( Skemp , 
/.) »* anshi Ram v. Gohra Shah Harichand. 

173 I C. 379=10 R.L. 442=39 P.L.R. 714=A I 
R. 1937 Lah.387. 


--O. 32, R. 6— Scope—Compromise decree — 

Provisions for payment of money to next friend 
of minor—Payment out of Court to next friend— 
If permissible—Duty of Court to direct security 
bejore payment—Provision for payment direct to 
next friend—If unlawful—Promisor if can ignore 
the provision. 

W here a decree, even in the case of a compro¬ 
mise decree in favour of minors sanctioned by the 
Court as being beneficial to the minor parties, 
provides that a certain payment shall be made to 
the minor plaintiff’s next friend, it must be under¬ 
stood as meaning that the payment shall be made 
under the provisions of the Civil Procedure Code, 

and that the next friend must apply to the Court 

to receive the money, and, if not a statutory guar¬ 
dian, must furnish the requisite security. O. 32. 
R. 6 is imperative on this point. The next friend 
at the time of payment of the money need not be 
the same person who was the next friend when the 
compromise decree was sanctioned. It is neces¬ 
sary therefore that the Court sanctioning the 
receipt of money on behalf of the minor should 

apply its mind to circumstances as they exist at 
the time of the receipt and not as they existed at 
the time when the decree was passed. Where a 
compromise includes acts which are unlawful e a 

TriZTr? ° f P ^ men ’ s of mo "ey 'O a minor’s ^ext 
friend or guardian direct, out of Court, the pro¬ 
misor is entitled to ignore such part of the con¬ 
tract by way of analogy to S. 56, Contract Act a* 

h Stodar" n jJ ) Kasi 0 'V H herefor e void. (Burn and 

^84-AI £ H fS- 9 

Mad 814= 0939) 2 M.L.J. 262. ' 1939 

j ni ]— Sc °P e —Decree in fav- 

T jl H '" d “, Minor coparcener 

represented by another person than manager- 

Power of latter to collect money and give valid 

discharge Sanction of Court-Necessity 

The provisions of Rr. 6 and 7 of O. 32 do not 

res,net in any way the powers of a father or 

manager of a joint Hindu family to receive the 

amount of a decree in favour of the family and to 

give a valid discharge so as to bind a minor mem- 

wWg 0f , h,s . { a ”. ,| y als °. who is a party to the suit, 
without obtaining the leave of the Court in cases 
Where such father or managing member is not the 


next friend of the said minor, and those powers 
are not in any way affected by the mere fact that 
another person is the next friend of the minor. 
(Burn and K.S. Menun, JJ .) Adminisirator- 
General, Madras?', i< adh akrishnan Chj.i/jar 
161 I C 969-8 R.M. 904 = 1936 M.W.N. 158 = 43 
L.W. 390=A^I.R. 1936 Mad. 434=70 M.L.J. 700. 
~~~ p. 32. Rr.6 and 7 — Scope—Decree in javour 
of major and minor—Keceipl of money by major 
brother and certification of satisfaction—Leave of 
Court not obtained—Right of minor to execute 
decree af ter becoming major. 

In a suit for partition by two brothers, one of 
whom was a minor, there was an award made by 
arbitrators which was made a deciee of Court. 
The major plaintiff settled tie claim under the 
decree with the defendants who applied to have 
satisfaction of the decree recorded in terms of the 
settlement. The Court entered satisfaction as 
prayed for with the full knowledge of the fact 
that the plaintiff had received from the defen¬ 
dants moneys in full satisfaction of the claim 
under the decree. The major plaintiff did not, 
however, obtain sanction of the Court for receiv¬ 
ing money outside the Court on behalf of his 
minor brother. The minor plaintiff after becom¬ 
ing a major, applied to execute the decree. 

Held, that the minor was not entitled to ignore 
the satisfaction recorded or to say, that the first 
plaintiff not having obtained the leave of the 
Court to receive money under the decree, he was 
entitled once more to get that from the defendant. 
The Court having made an order recording satis¬ 
faction know ing full well that the money had been 
received without its previous sanction, must be 
taken to have approved of the receipt by the major 
plaintiff of the money on behalf of the minor 
brother ; the defendants were therefore entitled 
to the full benefit of that order and t« claim full 
discharge by reason of the same. (Beasley, C.J. 
and Stodart, J .) Rama UaOv. Srfe Ram.amoor- 
thy. 164 I.C. 670=9 R M 162=44 L.W. 486= 
1936 M.W.N. 575=A.I.R. 1936 Mad. 861=71 M 
L.J. 388. 

•-O. 32, Rr. 6 fl) (b) and 7 (1)— Decree in 

favour of minor—Assignment by guardian ad litem 
without leave of Court — Validity—Right of judg¬ 
ment-debtor to attack assignment. 

An assignment of a decree passed in favour of 
a minor to a third person by the guardian ad litem 
of the minor without the leave of the Court, 
though not covered b> O. 32, R. 7 (1), falls within 
O. 32, R. 6 (1) ( b ), and is, therefore, invalid. The 
word ’agreement’ in O. 32, R.7(l) means an 
agreement with a party to the suit and must be in 
reference to the proceedings in the suit. An 
agreement with a third party, as also an agree¬ 
ment outside the scope of the suit, does not come 
within the scope of the said rule. But in inter¬ 
preting O- 32, R. 6 (1), the widest meaning of 
which the words are capable must be attributed to 
it. The word “receive" occurring there should be 
taken as “receive either directly or indirectly". 
The protection given to the minor would be re¬ 
duced to a farce if the guardians, while restiained 
from receiving any money directly from the 
judgment-debtor, were free to assign the decree 
to a third party and receive money from the 
assignee, who would then recover it from the 
judgment-debtor. To permit any such assign¬ 
ment without leave of the Court would be to 
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defeat the plain purpose of the rule. It is open to 
the judgment-debtor to attack the assignment on 
the ground that it falls within O. 32, R. 6 (1) (b), 
and to contend that the assignee has no to 

apply for execution <r to substitute himself in 
pending execution. (Mitter and Nau, SAJ 1 a- 

rendra Nath Mitter v. Ashutosh Roy- 18 ° I-C. 
72=12 RC 437=43 C.W.N. 962=70 C.L.J. 115 

=A.IR. 1939 Cal. 588. . 

_O 32, R. 7—Agreement to refer suit to 

arbitration-Minor par.y-Omission to obta.n 
leave of Court-Award, if votd or voidable- 


one 
a m 


\ W K ICCO -*-- --' ' f 

O 32 *R. 7— Applicability—Adjustment of 

decree by 'compromise-One of the parties a 
. t ni Court — Necessity. 

B> The provisions of O. 32, R. 7 are by virtue of 
S 141 of the Code applicable to miscellaneous 
proceedings. Hence where a decree is adjusted 
before execution by means of a compromise and 
of the parties to the litigation happens to be 
;^r Ihe consent of the Court is necessary, if 

ml^or is to be bound thereby. (Thom.C.J. 

^nna Nath, J.) Kastori Singh v. Pati 
and Ganga £ aI ^ 40) ' A!1 1 = 12 R.A. 374=1939 

fH C ) 797=1939 A.L.J. 1019=186 I.C. 

fifi-A lR 1940 All. 16. 

r-t 32 , R. 7 —Applicability to agreements 

inr reference to arbitration in pending suits. 

1 D 32 R 7 must be read as controlling para- 
cranh (1) of Sch. II, C P- Code, and must be 
held to apply to agreements to refer to arbitra¬ 
tion in suits in Courts. Therefore sanction of 
the Court must be obtained by a guardian ad 
litem or next friend before making a reference 
to arbitration on behalf of a minor party. (Davis, 
jr and Weston, J A Loung Tahirz/ Ramsing 
Takhatram. I.L.R. (1940) Kar. 327=A.I R. 
1940 Sind 178. 

__O. 32, R. 7— Applicability—Execution pro- 

^The powers of a next friend acting for a minor 
in the course of a suit are not wider after the 
decree than before it. O. 32, R. 7. or at any rate 
the principle embodied in it, is applicable to 
agreement in execution proceedings. (Roivland 
nnd Varnia, JJ ) Lal Baku Rang Bahadur 
Singh. 165 I C. 857=9 R P. 226=3 B R. 94= 
17 Pat.L T. 743=A.I R. 1936 Pat 506. 

-O. 32, R. T—Applicability—Mortgage by 

Hindu fother—Suit on against father and minor 
sons represented by Court guardian—Mortgage 
qua mortgage held not binding on minor — Find¬ 
ing of consideration—Decree for sale against 
father's share and order postponing personal 
decree — Effect — Minor—If exonerated — Execu¬ 
tion — s a i e —Application to set aside sale — Execu¬ 
tion by father for himself and minor son of mort¬ 
gagee by conditional sale in discharge of decree — 
Validity as against minor—Absence of Court's 
sanction — Effect. ... 

In a suit against a Hindu and his minor son on 
a mortgage executed by the father, it was held 
that the mortgage was not binding on the share 
of the minor son qua mortgage as it was not exe¬ 
cuted to secure an antecedent debt but the Court 
found that it was supported by consideration and 
that the personal remedy was not barred. While 
passing a decree for sale of the share of the 
father, the Court postponed the application for a 
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personal decree to a later stage. After some of 
the properties were sold in execution of the 
decree in that suit, in which the minor was repre¬ 
sented by a Court guardian, and at a time when 
an application to set a-=ide the sale under O. 21, 
R. 90, C.P Code, was pending, the father executed 
a mortgage by conditional sale to the decree- 
holder for himself and as guardian of his minor 
son in discharge of the decree-debt on the prior 
mortgage. The transaction was not shown to 
be improper or prejudicial to the minor. On the 
execution of the mortgage the decree in the prior 
mortgage suit was treated as discharged. No 
sanction was however obtained by the father 
from the Court to execute the mortgage by con¬ 
ditional sale. 

Held, (1) that the transaction did not contra¬ 
vene the provisions of O. 32, R. 7, and was not 
therefore invalid on the ground, because the 
disability imposed by that rule would apply only 
if the father was also the guardian ad litem for 
her minor son; in the present case, the minor 
having been represented by a Court guardian and 
not by the father, the validity of the mortgage 
was not affected by the omission to obtain the 
Court’s sanction ; (2) that there was no justifica¬ 
tion for extending the provisions of O. 32, R. 7, 
by analogy or on considerations of policy; (3) 
that the decree in the prior suit could not be held 
as exonerating the minor son ; all that was held 
was that the mortgage qua mortgage was not 
binding on him, but the plea of absence of consi¬ 
deration having been overruled and there being 
no suggestion of the debt being illegal or immo¬ 
ral, a decree could be passed against the minor 
son to the extent of a money decree against his 
interest in the joint family property; consequent¬ 
ly the minor son’s interest in the family could be 
bound under the mortgage by conditional sale. 
(Varadachariar, J .) Mar wadi Vannaji v. 
Kanga Kao. 45 L W 722=1937 M.W.N. 528= 
171 I.C. 777=11 R M, 397=A.I.R. 1937 Mad. 
446=(1937) 1 M.L.J. 384. 

-O. 32, R. 7— Applicability—Natural or cer¬ 
tificated guardian appointed guardian ad litem— 
Compromise of mutation proceedings —Sanction 
of Court — Necessity. 

Even if a natural or a certificated guardian 
appointed by the District Judge, is appointed 
guardian ad litem, he is bound by thq provisions 
of O 32, R. 7. It is not all the rules of O. 32 
that have been made applicable to proceedings 
under the Land Revenue Act and as such a com¬ 
promise of mutation proceedings on behalf of a 
minor without the sanction or permission of the 
Court is not fatal to the validity of the com¬ 
promise. (Ismail. J.) Raj Bahadur v. Jamna 
Kuer. 184 I C. 609 (2)=12 R.A. 262=1939 R. 

D. 446=1939 A.W.R. (H.C.) 587=1939 A.L.J. 
624=A.I.R. 1939 All. 607. 

- O 32, R. 7—Applicability—Proceeding 

under S. 26-F of Bengal Tenancy Act See 
Bengal Tenancy Act, S. 26-F. 42 C.W.N. 154. 

-O. 32, R. 7—Applicability—Proceedings 

under S. 36, U P. Land Revenue Act. 

The provisions of O. 32 R. 7 must presumably 
be held to apply to proceedings under S. 30 or 
the U. P. Land Revenue Act, in view ot 
S. ?64 of the Agra Tenancy Act. (B en ?'' 
Suchit Chaube v. Baldeo Rai. 1937 A.v\rK/ 
1181=1937 A.L.J. 1284=1938 R D. 47=173 I.C. 
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O. 32, R. 7 —Applicability to agreement of 
■reference to arbitration—Partition suit-Minor 
defendant—Omission to apply for and obtain 
-leave of Court—If fatal—Award and decree— 
Right of minor to avoid—Decree set aside— 

Effect as regards other parties 

The procedure to h e followed when all parties 

to a su.t agree to refer their differences to arbi- 

tration is governed by para. 1 of Sch. II, C. P. 

i , Revision is subject to O. 32, R. 7 
which deals with the procedure to be followed 
when a next friend or guardian of a minor enters 
into any agreement or compromise. An agree¬ 
ment to refer to arbitration is an agreement 
contemplated by O 32 R. 7. If, therfforSno 
application is made by the guardian ad litem of a 
minor defendant in a partition suit for leave to 
enter into an agreement to refer the matter to 
-arbitration, the failure to obtain leave of the 

•Q,. D.—n 3 


C. P. CODE (1908), O 32, R. 7. 

425=1938 A.L.R. 137=10 R.A. 482=A.I.R. 1938 
AH. 74. 

- O. 32, R. 7— Applicability and construction 

—Leave of Court—When necessary—Arbitration 
out of Court zohen no suit pending — Award — 
Application to file award—Guardian appearing in 
Court and consenting — Decree—If invalid for 
want of leave of Court for consent of guardian. 

The leave of the Court under O. 32, R. 7is 
necessary if an agreement is to be entered into or 
a compromise is to be effected on behalf of a 
minor in a pending suit or proceeding. A refer¬ 
ence to arbitration out of Court at a time when 
no suit or proceeding is pending in Court, does 
not require the sanction of any Court. Where 
the guardian of a minor and a creditor of the i 
estate refer their dispute regarding the debt to 
arbitration, and, the arbitrator having given his 
award, the creditor presents the award in Court 
and applied to have it filed, if the minor's guar¬ 
dian voluntarily appears in Court and consents to 
the award being filed, the decree made by the 
Court in terms of the award cannot afterwards 
•be challenged as not binding on the minor on the 
ground that no leave of the Court was obtained 
in the case under O. 32, R. 7. It does not follow 
that the consent of the guardian to the filing of 
the award is given as a result of any agreement 
entered into by the guardian with the creditor 
af ter the latter files his application in Court for 
filing the award. It is only when an agreement is 
-entered after the award is presented in Court that 
there would be a Court to sanction or not to 
sanction it. Till then there would be no Court 
whose sanction can be sought. Unless an agree¬ 
ment is found to have been entered into by the 
minor’s guardian during the pendency of the suit, 
the question of the consent of the Court does not 
arise. It cannot be inferred from the mere fact •' 
that the guardian consents to the filing of the 
award that the guardian must have done so in 
pursuance of an agreement entered into with the 
creditor after the application for the filing of 
the award was presented in Court. No sanction 
of the Court is therefore necessary for the 
minor s guardian consenting to the filing of the 
award. From the guardian’s failure to oppose 

the award it cannot be inferred that it must be 
due to any express or implied agreement between 
the parties. iLokur ,J.) Nana Namdeo v. Dal- 
pat Supadu. 186 I C. 578=12 RB 354-41 
Bom. L.R. 1208=A.I.R. 1940 Bom 33 41 
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Court for entering into the agreement of refer¬ 
ence to arbitration would render all subsequent 
proceedings including the award and the decree 
based thereon invalid at the option of the minor. 
But it is the minor alone who can challenge the 
award and the decree based thereon and the other 
parties 10 the reference cannot. If the decree 
based thereon is subsequently set aside at the 
instance of the minor, the effect would be to 
reopen the whole suit in respect of all the parties 
from the point ar which the matter was referred 
to arbitration. ( Harries, C.J. and Manohar Lall, 
/.) Kepar Nath Sahu v. Basant Lal Sahu. 
18 Pat 271 = 183 I.C. 422=12 R.P 153=5 BR 
919=20 PatL.T. 170 = 1939 P.W.N. 157=A.I. 
R. 1939 Pat. 278. 

■ “O. 32, R. 7— Arbitration—Reference by 

guardian Leave of Court—Necessity for. 

Every agreement by the guardian cr next 
iriend ot a minor relating to a suit is subject to 
the leave of the Court. Agreement to refer to 
arbitration is an agreement within the meaning 
of this rule and therefore leave is necessary for 

!^ rr !, n , g case a minor to arbitration. 

; on r t /} ma d‘ E) Umar Gul v. Abdul Manan. 
f IC- 860 = 12 R. Pesh. 35=A.I.R. 1940 
Pesh. 12. 

' U. 32, R. 7— Arbitration—Reference to — 
Leave of Court—If to be express. 

O. 32, R. 7 does not require any particular 
formula to be used by the Court in granting leave 
to a guardian of a minor to enter into an agree¬ 
ment to refer the suit to arbitration. So long as 
an application is made to the Court for leave 

and the Court exercises its judicial discretion to 

pei mit the guardian to enter into an agreement 
on behalf of the minor, the reference to arbitra¬ 
tion is binding even though there is no record 
expressly granting the Court’s leave. ( Agarwala , 
c r> ™ ARAIN Singh v. Atal Behari Singh. 

193 B 9P a t 4 387. 180 1 C 733 = U R P - 527=AIR - 


O. 32, R. 7 Arbitration—Reference to — 
Minors parties to dispute—Application to Court 
for order directing arbitrator to file award—Sanc¬ 
tion of Court—If necessary. 

Where a dispute to which minors are parties is 
referred to arbitration and a party makes an 
application for an order directing the arbitrators 
to le the award and for a decree in accordance 
therewith and the gqardian ad litem of the 
minors r J a kes a petition that they have no objec¬ 
tion to the decree the provisions of O. 32, R. 7 are 
not attracted and the Court is under no necessity 

to sanction anything as a condition precedent to 

a inic?'n ar< * and Passing a decree upon it. 
A- 1 / 123 and 22 Mad. 538, Rel. on. 

{Lort Williams, J.) Raj Kumar v. Shiva 

184 1 c 553=12 R.C. 241=A.I. 
K. 1939 Cal. 500. 

—— O. 32, R. 7 an( j g — Arbitration — 

deference to — Subject-matter of proceedings not 
same—Leave of Co U rt~If necessary. 

Neither S. 141 nor O. 32, R. 7 applies to a 
reference to an arbitration when the subject- 

matt »5i r ,°^ proceedings in Court cannot 

possibly be said to be the same as covered by the 
IvF er ^ nc!e to arbitration, and the award is nbt, 
therefore. Invalid for want of leave of'the Court 
for the reference. ( Dalip Singh, /.)- 1 Sakaswatx 
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Devi v. Jagannath. 41 P.L.R. 201=A.I.R. 1939 

L a h. 3 08^2 R y— Arbitration—Reference with- 

nut Uave of Court — Validity. , c , 

° Where a suit in which some of the defendants 
are minors is referred to arbitrate without the 
leave of the Court being expressly obtained and 
recorded, the arbitration proceedings are void¬ 
able at the option of the minors although the 
pe ition for making the reference is signed by 
the mukhior of their guardian ad I,tern. If he 
■ Ivc „*«>rcise their option in avoiding the 
rnin Jpdinj?c the award made by the arbitrators 
Pr °l^hle ?o be C set aside, if it is not separable. 

b Chand J ) Samand Khan v. Mohd. Ram- 
(Tek ^ P L R 498=181 I.C. 287=11 R.L. 803 

==a.*i.k. I 938 ^ ah - 582 - 

O 32 R. 7 —Compromise arrived at by 
nltardian ad’litem without leave of Court—Decree 
passed thereon—If void against minor-Minor, if 

can take the plea in defence 

A compromise arrived at by guardian ad litem 
without obtaining the leave of the Court under 
O 32 R 7 is voidable against all parties who are 
majors and not void, but it does not bind the 
minor in any manner. As it is not binding on the 
minor, it is void against him and consequently 
the decree passed thereon is also void. In a suit 
to enforce the terms of the compromise, it is 
open to the minor to plead in defence, the invali¬ 
dity of the compromise. There is nothing in law 
to prevent him from taking such a plea in 
defence. (Rachhpal Singh, J.) Mahtad Singh 
7/ Durga Narain Singh. 1936 A.L.J. 1366= 
1937 ALR. 21 = 166 I.C. 354=9 R.A. 396 (2) 
==1936 A.W.R. 1017=A.I.R. 1936 All. 811. 

——O. 32, R. 7 —Compromise decree aga nst 
minor—Rr 7 not complied with—Suit for declara- 
Hon by minor—Form of decree 

In a suit by the plaintiff on attaining majority 

for a declaration that a compromise decree pass¬ 
ed against him is not binding on him on the 
ground that the provisions of O. 32, R. 7, had not 
been complied with, the granting of a declaration 
simpliciter is incomplete. It should further be 
ordered that the proceedings in the original suit 
be revived from the stage at which they were 
when the irregularity above mentioned was com¬ 
mitted. (Tek Chand and Abdul Rashid , JJ.) 
Karam Chand v. Narinjan Singh. 179 I.C. 
233=11 R.L. 543=40 P.L.R. 403=A.I.R. 1938 
Lah. 709. 


---O. 32, R. 7 —Compromise decree against 

minor—Sanction not expressly recorded—Com¬ 
promise signed by minor—Decree, if binding. 

Where no application for sanction to enter into 
a compromise was filed by the guardian ad litem 
of a minor defendant and there was no order 
expressly recorded by the Court granting such 
sanction and there is nothing to indicate that 
when the terms of the compromise were placed 
before the Court and accepted by it, it applied its 
mind to the question that the compromise was 
for the benefit of the minor, the provisions of 
O. 32, R. 7 are not complied with and the 
compromise and the decree passed thereon are 
not binding on the minor. The fact that the 
minor himself has signed the statement embody¬ 
ing the terms of the compromise is of no avail. 
( 7 V& Chand and Abdul Rashid f JJ.) Karam 
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Chand v. Narinjan Singh. 179 I.C 233=11 R 
L. 543=40 P.L.R. 403=A.I.R. 1938 Lah. 709. 

-O. 32, R. 7— Compromise decree — Duty of 

Court—Benefit of minor. 

It is the duty of the Court to see that the 
interests of minors are adequately protected, and 
when a compromise is effected to which a minor 
is a party, it is of considerable importance that 
the conscience of the Court should he satisfied 
that the compromise is really in the interest of 
the minor. In ordinary circumstances, when the 
Court records an order to the effect that a 
compromise has been allowed, it may be assumed, 
unless there are clear indications to the contrary, 
that the Court has exercised its judicial discre¬ 
tion in dealing with the matter. In cases, how¬ 
ever, in which the circumstances are peculiar or 
suspicious, it is clear that a heavy duty lies upon 
the Court to scrutinise with care the terms of 
the proposed compromise and the circumstances 
connected therewith. In the latter case, a mere 
order permitting the compromise is not sufficient 
to show that the Court applied its mind judici¬ 
ally to the question as to whether or not the 
compromise was really for the benefit of the 
minor. (Edgley, J.) Barapa Prasad Shukul v. 
Sahan Lal Boid. I.L.R. (1937) 1 Cal. 586=173 
I.C. 341 = 10 R.C. 504=A.I.R. 1937 Cal. 658. 

-O. 32, R. 7 —Compromise by next friend —- 

Court omitting to record that it is for minor’s 
benefit—Validity of compromise. 

The fact that the Court, when sanctioning a 
compromise entered into by the next friend of a 
minor, omitted to use the words that it was for 
the benefit of the minor, is not a sufficient ground 
to invalidate the compromise, when there is good 
reason for thinking that it applied its mind to the 
question. ( Madeley, J.) Bachai v. Hayat 
Mohammad. 171 I.C. 187=1937 O.L.R. 527= 
10 R.O 93=1937 O.W.N. 10l2=A.I.R. 1937 
Oudh 521. 

-O. 32, R 7— Construction—Duty of Court 

—Leave of Court—Grant of before entering into 
compromise—If essential—Approval of terms of 
compromise already entered into — Sufficiency. 

A guardian ad litem of a minor defendant can¬ 
not enter into a compromise without the leave of 
the Court, and such leave must be expressly re¬ 
corded by the Court. The terms of O. 32, R. 7 
are not complied with by merely asking the Court 
to approve of a compromise which has been 
actually entered into under that rule, the Court 
must consider the proposed terms before they are 
agreed to by the parties and must grant leave to 
the guardian ad litem to enter into the compro¬ 
mise. Approving the terms of a compromise 
after it has been entered into is not sufficient 
compliance with O. 32, R. 7. ( Harries , C.J. and 
Dhavle, J.) Awadhesh Prasad Missir v. Widow 
of Tribeni Prasad. 19 Pat. 343=1940 P.W.N. 
514. 

-O. 32, R. 7—"Having reference to the suit 

—Meaning of. See CP. Code. 0.23, R. 3 and 
O. 32, R. 7. A I.R. 1937 Pat. 232. 

-O. 32, R. 7 and O. 21, R. 2—Managing 

member—P owers to act on behalf of minor 
Limits—Certificate of satisfaction—Leave T 
Court — Necessity. . * 

A managing member of a joint Hindu fam 1 J 
cannot without leave of the Court do any 
which he is debarred from doing as guardian 
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litem. Where a manager and a minor for whom 
he was a next friend are joint decree-holders and 
an application is made by the manager for enter¬ 
ing up satisfaction of the decree, O. 21, R. 2 does 
not empower a Collector executing the decree to 
certify payment as satisfying the decree as far 
as the minor was concerned, unless leave of the 
Court had been obtained according to O. 32, R. 7 
and such leave cannot be implied but must be ex¬ 
pressly recorded. (Binney, F.C.) Pukhraj v. 
Jawarimal. 1938 N.L.J. 363. 

-O. 32, R. 7— Next friend agreeing to relin¬ 
quish claim on special oath by opposite party — 
Sanction if necessary. 

If the next friend of a minor expresses his 
willingness to relinquish the claim of the minor, 
should the opposite party take a certain oath, it is 
only a special method of proof adopted by the 
next friend and is not at all a compromise, and if 
the interests of the next friend are identical with 
the minor then sanction under O. 32, R. 7 is not 
necessary for adopting special oath as a form of 
proof. (Agha Haidar, J.) Sultan Muhammad 
v. Mf.hr Khan. 162 I.C. 921=8 R.L. 969=38 
P.L R. 629=A.I R. 1936 Lah 235. 

-O. 32. R. 7— Scope — Arbitration — Agree¬ 
ment of reference by guardian ad litem without 
leave of Court—Validity— Option to resile—If 
available to parties other than minor—Guardian 
agreeing to reference -Right to unpeach validity 
on behalf of minor. 

If a guardian ad litem of a minor defendant 
enters into an agreement of reference to arbitra¬ 
tion on behalf of the minor without obtaining the 
leave of the Court as required by 0.32, R. 7, the 
proceedings and the award resulting therefrom 
would be voidable against all the parties at the 
option of the minor defendant. This option is 
not intended to be given to the very persons who 
mav enter into an agreement in contravention of 
R. 7 of O. 32, with a next friend or guardian ad 
litem of a minor party. It is only the minor who 
alone is entitled to resile from the agreement, if 
he may choose to do so, either on attaining majo¬ 
rity or even before that through a next friend or 
guardian. 

Obiter. —The question of the legality of the 
reference and of the award can be raised on be¬ 
half of the minor by the same guardian or next 
friend who agreed to the reference resulting in 
the award. ( Abdul Rahman, J ) Ramanathan 
Chettiar v. Kumarappa Chettiar. 1940 M.W. 

N. 191=A.I.R. 1940 Mad. 650. 

-O. 32, R. 7— Scope—Leave of Court — Ex¬ 
press order of Court — Necessity. 

It is enough if the attention of the Court is 
directed specifically to the fact that there is a 
minor involved in the suit and the compromise 
entered by the guardian ad litem on behalf of the 
minor is brought to its notice; if thereafter a 
decree is ordered to be passed in terms of the 
compromise it must be assumed that the Court 
has complied with the requirements of the law. 

CManohar Lall and Chatterji, JJ.) Badri Singh 
v. Chotu Singh. 175 I.C. 75=4 B.R. 517=10 
R.P. 572=A.I.R. 1938 Pat. 202. 

-O. 32, R. 7— Scope—Non compliance — 

Reference to arbitration—Leave of Court not ob¬ 
tained — Effect-Remedy of minor—Revision 
against order dismissing objections to validity of 
award, — Competency. 
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A minor or his next friend or guardian may 
repudiate an agreement including a reference to 
arbitration which has not been sanctioned by the 
Court as required by O. 32, R. 7. But a minor is 
not entitled to relief by way of revision of the 
order of the Court disallowing his objections 
based on tin- ground of non-compliance with R. 7 
of O. 32. The order of reference is open to revi¬ 
sion on this ground, but not the decision of the 
Court overruling the objections. The minor has 
in any case a remedy by way of suit. (.Broomfield, 
/.) ShripapBaji v. Dattatkaya V/thal. 183 
I.C. 753=12 R.B. 128=41 Bom.L.R. 485=A.I.R 

1939 Bom. 296. 

--O. 32, R. 7— Settlement of appeal affecting 

interests of minor—Leave of Court—If neces¬ 
sary. 

If the parties come to an agreement to settle 
an appeal on certain terms which puts an end to 
it, such a settlement, if it affects the interests of a 
minor, must under O. 32, R. 7, be subject to the 
leave of the Court. ( Wadsworth , /.) Krishna- 
machar v v. Appalacharyulu. 161 I.C 751=8 
R.M. 865=1936 M.W.N. 123=43 L.W. 601= 
AIR. 1936 Mad. 494. 

-—O. 32, R 7 (1)— Leave of Court — When to 

be given—Real meaning of R. 7. 

It would appear that the parties must in fact 
always enier into the compromise before any ex¬ 
press leave can be obtained the Court need not 
always grant that leave but where it is clearly in 
the interest of the minor to do so. the Court will, 
short of alleged fraud, always exercise its dis¬ 
cretion by granting that leave The real meaning 
of Rj 7 of O. 32 is that the express leave of the 
Court must be obtained before the compromise 
entered into becomes a valid one for future even¬ 
tualities. The result of this is that subsequent 
express leave of the Court granted will validate a 
compromise entered into on behalf of a minor. 
(Davies.) Sutindar Singh v. Bhag Chand. 

1940 A.M.L.J. 25. 

-0.32, R. 7 ( 1 ) and Madras R. 7 ( 1 -A)— 

Scope and effect—Decree in favour of Hindu 
minor—Transfer by guardian—Sanction of Court 
— Necessity. 

Leave of the Court is not necessary under R. 7 
of O. 32, C. P. Code, before a decree passed in 
favour of a Hindu minor plaintiff can be assigned 
or transferred by his guardian. O. 32, R. 7 does 
not affect the rights of a natural guardian or a 
legal guardian who also happens to be the next 

friend in the matter of dealing with a decree as 
part of the property belonging to the minor. The 
scope of R. 7 has not been extended by R. 7 (1-A) 
added by the Madras High Court. Though the 
minor may challenge the validity of the transfer 
made by the guardian, that cannot make the judg¬ 
ment-debtor who has paid to the assignee-decree- 
holder liable to pay the amount again. Payment 
made in accordance with the Court's order would 
protect him. (Leach, C.J., Varadachariar and 
Lakshmana Rao, JJ.) Venkatakrishnayya v. 
China Kanakayya. I LR. (1938) Mad. 819= 
1938 M.W.N. 537=47 LW. 696=175 IC 1002 
=11 R.M t 24=A.I.R. 1938 Mad. 539=(1938) 1 
M.L.J. 775 (F.B.). 

*- -O. 32, R. 7 (2)— Applicability and scope. 

O. 32. R. 7 applies to proceedings under the U. 

P. Land Revenue Act. The absence of the 
Court’s sanction to a compromise makes it only 
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voidable and not void as is clear from Cl. (2) of 
R. 7. (Sat he, J.M.) Ram Ujagir v. Rax\i Dular. 

1940 A.W.R. (B.R ) 96. , 

-O. 32. R. 7 ( 2 )- Scope— Compromise by 

guardian without leave—Decree—If void ^ void¬ 
able. See C. P. Code, O. 32, Rr. 5 and 7 (2). 18 
Pat. 708. 


O 32 R 7 (2)—Scope and meaning of. 


entered fn/o 
ShaU b£ 

minor. The vol dable but only at the instance 

‘ h f e rsr tags A ®n 5 s,K0H - 

Bhag CHANDSoNi-io^scope—Appeal—Death of 

anoeiTant—Substitution of widow and minor son 
P n ?? nf widow— Absence of application to 
-Death fr i en d—Procedure—Right of 

respondents to apply. ^ Abatement-Appeal. 
17 r 6 ’h —Removal of guardian—Fresh 

^Where M aO»urt amoves a guardian ad litem, the 

parity 6 concerned should be given an opportunity 
pariy ou ther person. The Nazir should 

t0 i SU h? appointed as a last resort. ( Norman, 

/C^) GtJLAB Kanwar v. Udai Chand. 1939 

A.M.L J- 3D ^ 11— Scope—Appeal— Death of 

guardian for minor respondents—Omission to 
°nbboint fresh guardian ad litem —Effect—Decree 

-—Validity—Costs Rule as to. 

Where during the pendency of the appeal, the 
guardian for the minor respondents dies and no 
effort is made by the Court, under O. 32, R. 11 to 
appoint a guardian ad litem for them, and a 
decree is passed that must be set aside as made 
during the absence of a guardian ad litem and the 
suit must be remanded to the same lower appel¬ 
late Court. The appellants in the lower appellate 
Court who are respondents in the second appeal, 
not being under a duty to appoint guardian ad 
litem for the minor respondents in the lower 
Court, should not be made responsible for costs 
of the appellants in second appeal, ( James and 
Rowland, JJ ) Yakub Christian v. Patras 
Munda. 165 I. C 581 (1 )=9 R P. 191 (1) = 18 
Pat.L.T- 123=A.I.R. 1936 Pat. 570. 

-O. 32, Rr. 11 and 15 — Defendant of un¬ 
sound mind represented by his brother defendant 
as guardian ad litem— Suit dismissed—Appeal — 
Both defendants impleaded as respondents but 
omission to describe one of them as guardian ad 
litem— Death of guardian ad litem pending appeal 
—No fresh guardian appointed—Decree, if a 
nullity. 

At the time of the institution of a suit the 
defendant was of unsound mind but was repre¬ 
sented by the other defendant, his elder brother, 
as his guardian ad litem. The suit was dismissed 
and the memorandum of appeal impleaded both 
the defendants as respondents and by oversight 
omitted to describe one of them as guardian ad 
litem. During the pendency of the appeal the 
guardian ad litem died and no steps were taken 
to substitute another. A decree against the other 
defendant (of unsound mind) was passed without 
his being represented by another guardian ad 
litem after the case was argued by counsel ap¬ 
pointed by the deceased respondent. 


C. P. CODE (1908), O. 32, R. 12. 

t J ie , re was on ly a misdescription in 
the heading of the appeal and that the defendant 
was represented by the guardian ad litem but as 
the appeal had proceeded in the absence of a 
guardian ad litem after his death, the defendant 
was not represented and the decree passed in the 
appeal was a nullity and not binding on him. 38 

p .L R. 320 =, ft, I.c 987 Reversed* (TV* Chaf.d 
and Dalip Singh. JJ ) VVasanda Ram v. Ram 

Ciiand 168 I.C. 292=9 R.L. 6l0=A.I.R. 1936 
JLah. ool. 


i — applicability—Suit by Person 

on behalf of nephew alleged to be minor—Plain¬ 
tiff reaUy major on date of suit—Procedure- 
Duty of Court to dismiss suit—Opportunity to 
continue suit—If to be given. 

O. 22, R. 12 does not contemplate the giving of 
an opportunity to a person who is not on record 
to continue the suit. The rules apply to cases 
where a suit has been filed by a minor who 
becomes a major during the course of the trial. 
A suit was filed by an uncle in the name of his 
nephew for the purpose of making it appear that 
the nephew was a minor on the date of a decree 
of a Panchayat Court against the nephew which 
was sought to be set aside in the suit. It was 
found that the plaintiff’s nephew was a major on 
the date of the decree as well as of the suit. 

Held, that the plaintiff being a major at the 
time of the filing of the suit, no other person had 
a right to file the suit on his behalf, and the suit 
had therefore to be dismissed. ( Horwill, J .) 
Sami Naidu v. Katha Goundan 51 L W 267= 
1940 M.W.N 500=A.I.R. 1940 Mad 522= 
(1940) 1 M L.J. 337. 

-- O. 32, Rr. 12 and 14— Minor — Suit by next 

friend—Plaintiff attaining majority and electing 
not to proceed with suit—Liability for costs of 
defendant and next friend—Liability of next 
friend—When arises. 

If a minor plaintiff, on whose behalf a suit has 
been filed by his next friend, elects, on attaining 
majority, not to proceed with the suit, he can 
only do so on submitting to an order to pay the 
costs of the defendant and also the costs of the 
next friend. The defendant is placed in exactly 
the same position as he would be in if the plaintiff 
had never been a minor. It is only in a case of 
misconduct by the next friend, which falls within 
R. 14 of O. 32, that any order for payment of costs 
can be made against the next friend after the 
minor has attained majority. ( Beaumont , C.J. 
and Kama, J.) Katanchand Dhulaji v. Iasraj 
Kasturchand. ILR. (1940) Bom. 135=186 
I.C. 597 = 12 R B 349=41 Bom.L.R. 1296= 
A.I.R. 1940 Bom. 58. 

- O 32, Rr. 12-14— Scope — Next friend and 

guardian ad litem— Difference. 

Under O. 32, Rr. 12-14, C. P. Code, a plaintiff or 
applicant, on attaining majority, is given by the 
Statute an option to abandon the suit or to 
proceed with it, and there is no anomaly if some 
similar liberty to ratify or to repudiate the act of 
guardian on his behalf is not given to a minor 
defendant. The reason is that the plaintiff suing 
through a next friend is put in a different posi¬ 
tion from a defendant against whom a suit is 
brought through a guardian ad litem. The next 
friend of a minor plaintiff, unless he happens to 
be a certificated guardian under the Guardians 
and Wards Act or the Court of Wards Act, takes 
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upon himself the responsibility of instituting a 
suit in the name and for the benefit of the minor. 
But a guardian ad litem for a minor defendant is 
a person appointed to act as such by the Court. 
{Rowland, J.) Kamkhelawan Singh v. Ganga 
Prasad 172 I C 513=10 R P. 337=1937 P.W.N. 
720=A.I.R. 1937 Pat 625. 

-O. 32, R. 15— Appeal and cross-appeal filed 

on behalf of and against lunatic—None acting as 
his next friend or guardian—Decrees in favour of 
lunatic — Validity—Suit to avoid the decrees — 
Duty of Court. 

Where an appeal and a cross-appeal were filed 
on behalf of, and against a lunatic with nobody 
acting as his next friend or guardian, and decrees 
were passed in his favour in both, the decrees are 
not null and void. In a suit subsequently brought 
to avoid the decrees, all that a Court has got to 
see is if any prejudice has been caused to any 
particular party and to see that that grievance is 
removed. If none of the parties suffered any pre¬ 
judice by reason of the irregularity, the Court can 
rightly refuse to grant any relief. In any case, 
the former decrees could not be a nullity and the 
utmost that could be done is to revive those 
appeals and appoint a proper next friend or a 
proper guardian and to allow the appeal of the 
lunatic to be continued by a proper next friend 
and the other appeal to be continued after the 
appointment of a guardian for him. But it is not 
necessary to adopt this course, if no prejudice has 
been caused to the person suffering under a dis¬ 
ability. ( Sulaiman , CJ. and Bajpai, J.) Kan- 
haiya Lal v, Thomas Skinner. 165 I. C. 645= 
9 R.A. 294=1936 A.L.J. 964=1936 A.W.R. 832 
=A.I.R. 1936 All. 806. 

O. 32. R. 15— Applicability — Person of 
unsound mind—Suit by next friend—Competency 

In order that a suit by a lunatic can be institut¬ 
ed in his name by his next friend, the lunatic 
must be a person who has been adjudged to be of 
unsound mind or a person who, though not so 
adjudged, is found by the Court on enquiry by 
reason of unsoundness of mind or mental infir¬ 
mity to be incapable of protecting his interests 
when suing. Where there was no adjudication 
that a person was of unsound mind, nor was there 
any enquiry resulting in the finding of the Courts 
that he was by reason of unsoundness of mind or 
mental infirmity incapable of protecting his 
interest in the suit, a suit by a person posir.g him¬ 
self as the next friend of the lunatic and on his 
behalf is hot competent. (Mya Bu.J.) Maung 
Kya Yan v. Maung Tha E. 161 I.C. 665=8 R. 
R. 503=A.I.R, 1936 Rang. 121. 

——O. 32, R. 15 —Construction — Inquiry as to 
unsoundness of mind—If to Precede suit or to be \ 
held after suit—Suit on behalf of alleged lunatic ' 
by wife—Objection by defendant-inquiry—Find¬ 
ing that plaintiff not lunatic—Effect on plaint— 
Procedure—Amendment of plaint—Propriety- 
Suit—If may be regarded as authorised. 

A suit was filed on the last day of limitation on 
a promissory note by the wife of the payee as his 
next friend, representing him to be a lunatic. The 
defendant objected that the payee was not a 
lunatic and on enquiry the plaintiff-payee was 
iound not to be of unsound mind. The Court 
allowed the plaint to be amended by having the 


proper corrections made and passed a decree on 
the merits. 

! Held, that, though under the circumstances no 
1 plaint could be held to have been virtually filed 
at all, and though the plaint should be re-present- 
1 ed by the alleged lunatic and must be deemed to 
have been filed only on such re-presentation for 
purposes of limitation, vet as the plaintiff, not 
being insane knew all about the filing of the plaint, 
it had to be assumed that the wife was authorised 
to file the plaint, and that she would not have filed 
it if she was not his agent ; and consequently a 
Court of revision would not reverse the decree on 
the merits by assuming that the plaintiff now 
found to be sane did not authorise his wife to 
file the suit for him. The inquiry contemplated 
by O- 32, R. 15 should precede the filing of the 
plaint. ( Mockett, J ) Rajammal v Mahadlva 
Iyer. 1937 M.W.N. 398. 

-O. 32, R. 15 —Decree against lunatic with¬ 
out appointment of guardian — Validity—Remedy 
of lunatic. 

Lunatics are under the peculiar protection of 
the Court and from the mere fact that by reasdn 
of the ignorance of the Court no enquiry was 
made, the decree passed against a lunatic without 
the appointment of a guardian cannot be said to 
; be binding upon him. Such a decree is a nullity. 
The lunatic so aggrieved is not confined to the 
solitary remedy by way of review only; he can 
through his next friend institute a suit for a 
declaration that the decree is not binding on him. 

(Collister and Bajpai, JJ.) Bhondu Mal v. 
Thomas Skinner. 166 I.C. 903=9 R A. 466= 
1937 A.L.J. 17=1937 A L.R. 106=1936 A.W.R. 
1182=A.I.R. 1937 All. 29. 

-O. 32, R. 15— Person of unsound mind not 

1 represented by guardian at the time of hearing of 
appeal—Appeal decided against him — Decree, if a 
; nullity. 

Where the guardian of a respondent died 
before the appeal was argued and the appeal was 
subsequently decided on the merits against him 
without a fresh guardian being appointed, in a 
suit to set aside the decree of the appellate Court 
it is necessary for the plaintiff-respondent not 
only to establish the fact of his being of unsound 
mind but also to establish that in the absence of 
the appointment °f a fresh guardian for him he 
had been prejudiced by the decision of the appeal 
against him. (Jai Lal, J.) Ram Chand v. 
Wasaniia Ram. 161 I.C. 987=8 R.L. 833=38 
P.L.R 320. 

: 0. 32, R. 15— Power-of-attorney granted 

by plaintiff—Plaintiff incapable of protecting his 
interests—Suit by next friend for the revocation 
of — Maintainability . 

Where the next friend files a suit alleging that 
a power-of-attorney granted by the plaintiff was 
on unsubstantial grounds and that it should be 
revoked in the interests of the plaintiff himself, 
and it is found that the plaintiff is mentally defi¬ 
cient and incapable of protecting his interests. 

Held, that the next friend is entitled to ins¬ 
titute the suit. (Madhavan Nair , O.C.J. and 
Stodart,J.) Narasimha Bhattachariar, In re. 
184 I.C. 211=12 R.M. 422=48 L.W 610=1938 
M.W.N. 1075=A.I.R. 1939 Mad. 657=(1938) 2 
M.L.J. 810. 

-O 32, R. 15— Scope — Duty of Court— Non- 

compliance—Eff ect—Defendant alleged to be off 
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unsound mind in midst of hearing of suit—Issue 
as to unsoundness of mind not raised and tried — 
Finding on written statement subsequently filed 
and without taking evidence—Binding character 
of—Decree —Liability to be set aside. 

Where an allegation is made before Court that 
the defendant in a suit is of unsound mind or 
weak intellect and incapable of managing his 
affairs, that allegation is one which by V. 32, K. 15 
is placed on the some footing as an allegation of 
minority and requires similar treatment. The 
Court is not justified in rejecting it forthwith, 
but must try that issue like any material issue in 
the ca«e by placing the defendant under a (pro¬ 
visional) guardian ad litem or curator; and the 
course to be followed subsequently would then 
depend on what is established at the inquiry into 
the mental condition of that defendant who is 
alleged to be of unsound mind or weak intellect. 
The fact that the question arises in the midst of 
the hearing of the case does not absolve the 
Court from holding the inquiry or to put away its 
doubts and come to a conclusion on no evidence. 
If the Court without any inquiry calls upon a 
defendant in this condition to prove his case after 
adopting a written statement filed subsequently 
on his behalf or some one else, no finding arrived 
at in such circumstances against that defendant 
can be held to be finding on him. Such a pro¬ 
cedure is irregular and must necessarily affect 
the trial of the case on the merits. The decree 
passed in the case is therefore liable to be set 
aside on appeal. ( Dhavle and Aganvala, JJ .) 
Bai Tu Lal Pathak v. Srimathi Maina Dai. 
180 I C.213=5 B.R. 365 = 11 R.P. 479=1938 
P.W.N. 705=A.I.R. 1939 Pat. 25. 

—--O. 33—Applicability — Applications for 

leave to appeal in forma pauperis. See C. P. Code, 
S. 149 and O. 44, R. 1. A.I.R. 1936 Pesh. 69. 

__0. 33— Applicability—Application for pro¬ 
bate or letters of administration in forma paupe¬ 
ris— Competency — Power of Court to exempt 
from payment of fees under S. 19-1, Court-Fees 
Act — Procedure. 

An application for the grant of probate or letters 
of administration, which is clearly a proceed¬ 
ing in a Court of civil jurisdiction, is subject to 
the provisions of 0.33, and the rules of that order 
are therefore applicable to such an application. 
The mandatory language of S. 19-1 of the Court- 
Fees Act is subject to the provisions of O. 33. 
The Court has power to order letters of adminis¬ 
tration or probate to issue in forma pauperis 
making the fees payable to Government under 
S. 19-1, Court-Fees Act and any other court-fees 
payable as a first charge upon the subject-matter 
of the grant pursuant to O 33, R. 10, C P. Code. 

( Gentle, J.) Palani Gramani v. Manickammal. 
180 I C. 308=11 R.M. 688=1938 M.W.N. 640 
=47 L.W. 731=A.I.R. 1938 Mad. 486. 

-0.33—Leave to sue in forma pauperis — 

When revisable. See C. P. Code, S. 115— Leave 
to sue in forma pauperis. 1940 O.W.N. 259= 
1940 O.L.R. 118 (F.B.). 

-O 33, R. I—Applicability—Partition suit 

filed with court-fee—Court asking for additional 
court-fee—Continuation of suit as pauper — Per¬ 
missibility. . . ... 

Especially in respect of partition suits it is 
common knowledge that there is considerable 
divergence of judicial opinions as to the court- 


fee payable. If later on the C<urt considers an 
additional fee necessary, and if in truth and 
fact the plaintiffs are not possessed of means 
to pay the additional fee, there is nothing in¬ 
consistent with the scheme of the Code giving the 
plaintiffs the benefit of the provisions of O. 33. 
( Varadachariar , J.) Neelikandi Moidin v. KuN- 
hayissa. 161 I.C. 359=8 R.M. 821=1936 M. 
W.N. 137=43 L.W. 380=A.I.R. 1936 Mad 158. 
-O. 33, R. 1—Applicability—Suit in ordi¬ 
nary form—Order for payment of additional 
court-fee—Non-payment—Application for leave 
to continue suit in forma pauperis —Maintainabi¬ 
lity. See C. P. Code, O. 7. R. 11 ( e ). 40 C.W.N. 
747=A.I R. 1936 Cal. 221. 

-O. 33, R. 1 —Death of one of the applicants 

under—Legal representative—Right to continue. 

Where, one of the applicants applying for per¬ 
mission to sue as pauper dies during the pendency 
of the application, his legal representative is en¬ 
titled to be brought on record in his place, and to 
continue the proceedings as a suit by substitution 
on payment of court-fees, or else by filing a fresh 
application for leave to sue as pauper. Court 
in not allowing the applicants time for substi¬ 
tuting the heirs of deceased applicant, acts with 
material irregularity. (Agarwala and Madan, JJ.) 
Mt. Bibi Marim v. Surajmal. 15 Pat 738=165 
I.C. 927=9 R.P. 228=18 Pat.L.T. 39=3 B.R,, 
101=A.I.R. 1936 Pat. 591. 

-O. 33, R. 1 and S. 115 —Application for 

leave to sue as pauper—Proceedings thereon — 
Nature of—Final decision on — Revision. 

When an application is presented under O. 33, 

R. 1 for leave to sue in forma pauperis, all pro¬ 
ceedings thereon are in the nature of proceedings 
prior to, or before the commencement of, a suit 
and hence are not interlocutory proceedings. 
They constitute a separate case. Any final deci¬ 
sion in such proceedings would amount to a ‘case 
decided’ and would be open to revision under 

S. 115, C. P. Code. (Hamilton and Yorke, JJ.) 
Durga Prasad v. Gur Dularey. 14 Luck. 116— 
175 I.C/63=1938 O.A. 487=1938 O.W.N. 561= 
1938 O L.R. 265=10 R.O. 30l=A.I.R. 1938 
Oudh 146. 

-O. 33, R. 1—Order on application under— 

Revision, if lies and when can succeed. See C. P* 
Cope, S. 115 and O. 33, R. 1— Leave to sue as 
pauper. 1940 O.A. 501=1940 O.W.N. 626. 


-0.33, Rr. 1 and 5 (d)—Order granting 

leave to sue in forma pauperis —Revision 
Grounds. See C.P. Code, S. 115— Leave to sue 
in forma pauperis. 1938 O.W.N. 561. 

-O. 33, R. 1—“ Sufficient means’*■ — Test of~~ 

Occupancy holding held by applicant—If to oe 
taken into account. . . 

In deciding whether an applicant for permission 
to sue in forma pauperis is possessed of sufficient 
means to enable him to pay the court-fee pres¬ 
cribed by law, the possession by the applicant or 
an occupancy holding must be taken into consi¬ 
deration. The Court will have to consider 
whether the applicant can convert the occupancy 
holding into cash so as to enable him to pay the 
Court-fee. (Stone, C.J. and Puranik, J.) Mst. 
Karim an v. Bahoransingh. I.L.R. (19381 wag. 
171=11 R.N. 234=178 I.C. 512=1938 N.L.J. 37 
=A.I.R. 1938 Nag. 176. . .. w 

-O. 33, R. 1—Suit instituted in the ordinary 

way—Application for extension of time to pay 
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deficit Court-fee pending consideration—Appli¬ 
cation to continue the suit in forma pauperis — 
Maintainability. See C. P. Code, O. 7, R. 11 (c) 
and S. 148. 66 C.L.J. 78. 

- O. 33, R. 1. Expl—Applicability—"Per¬ 
son”—Meaning of—Official Receiver of insolvent 
estate — Right of to sue in forma pauperis in 
respect of such estate—Possession of sufficient 
funds in individual capacity—If bar to right. 

An Official Receiver in whom the estate of an 
insolvent has vested under S. 28 (2) of the 
Provincial Insolvency Act by virtue of an order 
of adjudication made by the Court, can institute 
a suit as a pauper for recovery of the said estate, 
provided he fulfils the conditions laid down in 
the explanation to 0.33, R. 1. The word “person ’ 
in the rule would include both natural and legal 
persons and would not exclude the Official 
Receiver. The test is not whether he is the legal 
owner, but whether as legal owner, as distinct 
from his personal capacity, he is a pauper or not. 
The fact that he is not a pauper in his individual 
capacity is immaterial. ( Beasley , C.J., Venkata- 
ramana Rao and Lakshmatia Rao, JJ.) Swami- 
nathan v. Official Receiver of Ramnao. I L.R. ] 
(1937) Mad. 784=170 I.C. 37=10 R.M. 149= 
1937 M.W.N. 515=45 L.W. 733=A.I.R. 1937 
Mad. 549=(1937) 1 M.L.J. 727 (F.B.). 

-O. 33, R. 1, Expl.— Construction — Plaintiff , 

having saleable interest in some items of property 
involved in suit—Right to obtain leave to sue as 
pauper. 

The comma after the word “suit" in the 
explanation to O. 33, R. 1 separates the first part 
of the explanation from the second part ; it would 
therefore follow that the words “other than his 
necessary wearing apparel and the subject-matter 
of the suit," qualify only the second part of the 
explanation and not the first. Where it is found 
or agreed that the plaintiff has a saleable interest 
in certain items of the property in suit it would 
be contrary to the spirit of O. 33. if the plaintiff 
could ignore that property on which money could 
be raised. ( Horwill , /.) Pappammalza Seeth- 
ammal. 1940 M.W.N. 489=51 L.W. 633=A.I.R. 
1940 Mad. 754=(1940) 1 M.L.J. 813. 

-0.33.R. 1, Expl.— Construction — Subject- 

matter of suit—-If always to be excluded —“ Pos¬ 
sessed of sufficient means to enable him to pay the 
fee”—Meaning of. 

It cannot be laid down that the subject-matter 
in dispute in the suit can in no circumstances be 
taken into account in considering whether the 
plaintiff is possessed of sufficient means to enable 
him to pay the court-fee or not. The Explanation 
to O. 33, R. 1 consists of two distinct parts, and 
while under the second part the legislature has 
advisedly excluded the subject-matter of the suit, 
it has obviously reframed from excluding it in 
the first part. In cases coming under the first 
part, it is not possible to hold that the subject- 
matter of the suit must always and of necessity 
be excluded from consideration. Whether it 
should or should not be excluded is a matter for 
the consideration of the Court. The words 
“possessed of sufficient means to enable him to 
pay the fee" are not equivalent to “possessed of 
sufficient property to enable him to pay the fee". 
iSulaiman, C.J. and Hamilton, J.) Mithai Lal v. 
Jagan. I.L.R. (1937) All. 913=172 I.C. 17=10 
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R.A. 371 = 1937 All.L.R. 964=1937 A.L.J. 1171 = 

1937 A.W R. 836=A I.R. 1937 All. 740. 

-O. 33. R. 1, Expl .—Scope of. 

Where court-fee is prescribed for the plaint in 
the suit, the case falls within the first part of the 
Explanation appended to O. 33, R. 1 and the 
question which requires decision is whether the 
applicant for permission to sue in forma pauperis 
is possessed of sufficient property to enable him 
to pay the court-fee. Provision is made in the 
second part of the Explanation for a case in 
which no court-fee is prescribed. A finding of 
the Court that the assets of the applicant are 
worth more than Rs. 100 is, therefore, beside the 
point in a case covered by the first part of the 
Explanation. (Srivastava and Nanavutty, JI ) 
Saijiha Khatun v. Anwarul Hasan. 1936 
O.W.N. 237. 

-O 33, R. 1, Expl .—"Necessary wearing 

apparel"—Ornaments worn by woman on her 
person. 

Ornaments worn by a woman on her person 
cannot be classed as necessary wearing apparel, 
when she is applying for leave to sue as a pauper. 
{James, J.) Wasi Ahmad v. Jamila Khatoon 
Mt. 5 B R. 383=180 I.C. 363=11 R.P. 503 (1) = 

1938 P.W.N. 804=19 Pat L.T. 844=A.I.R. 1939 
Pat. 95. 

-O. 33, R. 1, Expl.— Subject-matter of suit 

in possession of applicant—Court's duty to take 
into consideration its value. 

Where an applicant for leave to appeal as a 
pauper is in possession of the subject-matter of 
the suit, the Court should take into consideration 
its value in determinirg whether or not he should 
be allowed to appeal as a pauper. (Din Moham¬ 
mad , J.) Mohammad Din v. Mst. Sardar 
Begum. 42 P.L.R. 266=A.I.R. 1940 Lah. 310. 

-O. 33, R. 2— Applicability—0. 44, R. 1. 

Quaere .—Whether the provision, that an appli¬ 
cation for permission to sue as a pauper, which 
is virtually a plaint and contains various allega¬ 
tions of fact, should be verified as a plaint, is 
applicable to an application for leave to appeal in 
forma pauperis inasmuch as a memorandum of 
appeal does not require to be verified and the 
application contains merely a bare statement in 
Form 10, App. C of the Code. ( Pollock, J.) 
Bisanlal Gujrathiz/. Kisan Vithoba Gujrathi. 
I.L.R. (1938) Nag. 245=169 I.C. 894=10 R.N. 
32=A.I.R. 1937 Nag. 108. 

-—O. 33, R. 2—Applicant omitting to state 
estimated value of property or to disclose all his 
movables—Omission not deliberate—Permission 
to amend the list of property—If can be allowed. 
See C P. Code. O. 33, Rr. 15 and 2. 39 P.L.R. 665, 

-O. 33, R. 2 and S. 149 —Application for 

leave to sue in forma pauperis —Time for payment 
of court-fee, before rejection—Payment within 
time—Plaint when treated as filed. 

Where prior to the rejection of an application 
for leave to sue as a pauper, the applicant is 
granted on his request time for payment of court- 
fee and the court-fee is paid within that time, the 
plaint is treated as having been filed on the date 
when the application for leave to sue in forma 
pauperis was filed and not on the date when the 
court-fee was actually paid. ( Zia-ul-Hasan and 
Hamilton , JJ.) Lalta v. Avadh Naresh Singh. 
15 Luck. 68=184 I.C. 443=12 R.O. 121=1939 
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O.W.N. 920=1939 O.LR. 626=1939 A.W.R. 
(C.C.) 222=A.IR. 1940 Oudh 59. 

-O. 33, R. 2—Application under to sue as 

pauper—Order rejecting it also fixing the time 
for payment of full court-fee—Payment within 
such time—Effect of. See O P. Code, S 149 and 
0.33, R. 2. 171I.C. 412. 

-0.33, R. 2 andS. 149 -Pauper Petition- 

Subsequent application to pay court-fees hjjecl 

of—Discretion of Court. ... . 

Under O. 33, as amended by the Rangoon High 
Court, a pauper applicant is required to present a 

plaint together with his application to si Cnurt 

pauper. He may at any time apply to the Court 
under S 149, C.P. Code, for leave to pay the 
court-fee payable on the plaint. By making such 
application his prior application to sue as a 
uauper must be taken to be abandoned and will 
accordingly stand rejected. It is then incumbent 
upon the Court to deal with the application under 
S' 149. The Court must exercise its discretion 
judicially and must consider all the circumstances 
of the case, including, of course, the fact that if 
the application is granted, the plaintiff may by 
presenting and subsequently abandoning a peti¬ 
tion for leave to sue as a pauper, have obtained a 
valuable extension of time and that the Court, by 
exercising its discretion in the plaintiff's favour, 
mav in effect be extending the limitation of time 
imnosed by statute. ( Sharpe , /.) Mathura 
Prasad v R. A Philips 1938 Rang L R. 629= 
179 I.C. 700=11 R R 340=A.I.R. 1939 Rang. 56 

_- O. 33, R. 2— Property which is subject- 

matter of suit—If should be included in schedule. 

The property which is the subject-matter of 
the suit is not exempted from the operation of 
R 2 (Almond, J C.) Vaishnodas v. Rfhmat 
Khan. 177 I.C. 311 = 11 R. Pesh. 20=A.I.R. 
1938 Pesh. 50. 

__O. 33, Rr. 2 and 5— Scope—Suit for parti- 

t i on —Objection to court-fee—Order calling on 
plaintiff to pay additional court-fee—Application 
for amendment and for leave to continue suit as 
pauper—Power of Court to allow—Application if 
defective and liable to be rejected—Rules of pro¬ 
cedure—Object of. 

The petitioner instituted a suit for partition on 
18—12—1937, paying a court-fee of Rs. 15 only on 
the plaint. On objection raised by the defendant 
(respondent), the Court by an order dated 
8—1—1938, directed the petitioner to pay ad 
valorem court-fee giving him (5 days for making 
up the deficiency). On 22 —1—1928, the petitioner 
filed two applications, one for amendment of the 
plaint, and another for leave to continue the suit 
as a pauper, but did not comply with the order 
for payment of deficient court-fee. In the second 
application for leave to continue the suit as a 
pauper, the petitioner prayed the Court to regard 
his original plaint, and his application for amend¬ 
ment as parts of his second application. He was 
allowed to continue the suit as pauper. 

Held , in revision, (1) that the plaintiff could be 
allowed to continue the suit as a pauper, and his 
application should not be rejected on the ground 
that he had not complied with the order of the 
Court requiring him to pay court-fee within a 
certain time; (2) that if the original plaint and 
the amendment application were read as parts of 
the application for leave to continue the suit as a 
pauper, the requirements of O. 33, R. 2 would be 
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substantially complied with and the mere fact 
that the Court did not pass an order on the 
amendment application at once would not neces¬ 
sarily make the present application defective; (3) 
that rules of procedure were not made for the 
purpose of hindering justice. (Fazl Ali and 
Manohar tall, J J .) Chaitan Ray v. Padma 
Charan Ray. 6 Cut. L.T. 39. 

—-O. 33, Rr. 2 and 5— Suit in a representa¬ 

tive capacity—Leave to sue in forma pauperis— 
Existence of personal property of the plaintiff — 
If a ground for refusing leave. 

Per Division Bench.— Where a plaintiff sues in 
a representative capacity, as manager or sarbura- 
kar of an institution, unless it is shown that he is 
in possession of property belonging to the institu¬ 
tion sufficient to enable him to pay the court-fee 
prescribed by law for the suit, he may be allowed 
to sue in f orma pauperis, even if it is shown that 
he has sufficient personal property of his own. 
His personal and representative capacities must 
be kept distinct. ( Thomas , C.J., Zia-ul-Hasatv 
and Hamilton, JJ .) Sundar Bharthi v. Trust 
Manijir Naceshar Nath. 186 I.C. 381 = 12 R.O. 
306=1940 A.W.R. (C.C.) 133 = 1940 O.A. 239= 
1940 OL.R. 118=1940 O.W.N. 259=A.I.R. 
1940 Oudh 148 (F.B.) 

-O. 33, Rr. 3 and A—Court inquiring into 

pauperism after notice—Jurisdiction to consider 
if plaint discloses cause of action or suit 
barred. 

A Court issuing notice and hearing the case on 
the question of pauperism under O. 33, R. 4, CP. 
Code, is not thereby deprived of its jurisdiction 
to consider under R. 3 ( b ) and (c) the ques¬ 
tions as to whether the plaint discloses a cause of 
action or whether the suit is barred by limitation. 
But the Court should not allow itself to be influ¬ 
enced by any evidence which was taken at the 
equiry under R. 4 or by anything which has been 
brought to its notice by the opposite party, which 
are not to be found either on the face of the pro¬ 
posed plaint or in an admission by the applicant. 
(Mya Bit and Mackney, JJ.) Karim v. I aiq Ham. 
1939 Rang L R. 263 = 184 I.C. 796=12 R.R. 17S 
=A.I.R. 1939 Rang 351. 

-O. 33, R. 3 (as amended by Rangoon High 

Court) —Petition not stating date of verification 
—Jurisdiction of Court to allow amendment. 

Where a petition for leave to sue in forma 
pauperis, although otherwise in proper form, 
does not state the date on which the verification 
was signed, the Court has jurisdiction under 
O. 33, R. 3, as amended by the Rangoon High 
Court in 1935, to allow an amendment of the 
petition to enable the plaintiff to put in the date 
upon which the petition was verified. (Page, C. 

J . and Ba U, J.) M. H. Mashiah v Balthazar 
& Son. Ltd 14 Rang. 311 = 163 I.C. 842=9 R.R. 
52=A.I.R. 1936 Rang. 279. 

-O. 33 R. 4 (as amended by Rangoon High 

Court, 1935) —Enquiry under—Power of Court 
to reject plaint on ground that it does not show 
cause of action. , , 

R. 4 of the new Rules under O. 33, as amended 
by Rangoon High Court in 1935, does not give 
any express authority to the Court to re l ect 
plaint on the ground that it does not show a cau 
of action after enquiry held under the rule, o 
when on the face of the plaint itself it does not 
show a valid cause of action, it does not stan 
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reason that the Court cannot act upon that find¬ 
ing at any stage of the proceedings provided it 
has not infringed the rule that it should not 
adduce matters extraneous to the plaint indeler- 
mining whether it shows a valid cause of action 
or not. Since the reference to certain proceedings 
in the High Court cannot be deemed to be 
tantamount to adducing of matters extraneous to 
the plaint where those proceedings are themselves 
mentioned in the plaint and the applicant himself 
asks that those proceedings be read as part of the 
plaint, there is nothing which renders the order 
dismissing the application illegal. ( Mya Bit and 
Spargo, JJ.) M. H. Mashiah v. Balthazar & 
Sons, Ltd. 173 I.C. 273=10 R.R. 331=A.I.R. 

1937 Rang 365. 

-O 33, R. 5— Applicant possessed of immo¬ 
vable property not including it in schedule—If 
fatal to application. 

Where it is apparent on the face of the applica¬ 
tion to sue in forma pauperis that the applicant i* 
possessed of immovable property which he has 
not included in the schedule and on which he has 
placed no value, the application must be dismiss¬ 
ed. ( Almond . J.C) Vaishnopas v. Rehmat 

177 I.C. 311=11 R. Pesh. 20=A.I.R. 

1938 Pesh. 50. 


O. 33, Rr. 5, 7 and S. 149— Application for 
Permission to sue as pauper rejected- Pozoer of 
Court to allozu applicant to pay Court-fees—Sepa¬ 
rate and subsequent order—Legality. 

Where an application for permission to sue as 
a pauper is rejected under O. 33, R. 5, the Court, 
while rejecting the application can, under S. 14V, 
allow the applicant to pay the requisite Court-fee 
and treat the application as a plaint. If however 
the Court has refused to allow the applicant to 
sue as a pauper under O. 33, R. 7 (3), then the 
Court while rejecting the application for permis¬ 
sion to sue as pauper, cannot under S. 14V, allow 
the applicant to pay the requisite Court-fee and 
treat the application as a plaint. Where the Court 

permission to sue as a 
pauper, it cannot, after rejecting the application, 
by a separate and subsequent order allow the 

o *i£ ant i to t * ie requisite Court-fee under 
S. 149 and treat the application as a plaint. 

Ptv Allsop, J. The Court, Having once passed 
an order refusing to allow an applicant to sue as 
a pauper, may after the proceedings have been 
reopened exercise jurisdiction under S. 149. 
( Sulaiman , C.J., Bennet and Allsop. JJ.) Chunna 

59 A ^'a B t H ^ C ^ NT ^ SH 0RE IL R * (1937) All. 
iow 16 s 4 wd 305 .1 S R A 745=1936 A L.J 760= 

1936 AU W 58 R 4 (“p 7 ^ 936 AU - LR 732=A.I.R. 

9- 33, R. 5 —Application to sue in forma 
pauperis accompanied by plaint—Rejection of 
application—If amounts to institution of suit. 

lhe rejection of an application to sue in forma 
pauperis dots not amount to an institution of a 
suit, although the application was accompanied 
by the piamt m the suit which it was desired to 
institute, if no further action is taken by the 
applicant after its rejection. ( Strivastava , C. /. 
and Smith, J.) Ran Bahadur Singh v. Sheo 
Pratap Singh. 170 I.C. 505=10 R O 24=1937 

o 8=1937 ° W N 766=A.I.R. 1937 

uuan 45Z. 

7 7 O. 33, Rr. 5, 7 and 15 —Application to sue 
* n forma pauperis —Rejection under R. 5 for non- 

Q.. D.—ii 4 
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compliance zvith fonnalities—Fresh application, 
if barred—Refusal contemplated by R. t5. 

The rejection of an application under O. 33, 
R. 5, on the ground that the application was not 
framed and presented in the manner prescribed 
by Rr. 2 and 3 does not bar a subsequent applica¬ 
tion. The refusal contemplated by R. 15, which 
would have tlie elTect debarring a subsequent 
application, is the one that is provided for in R. 7. 
( Bennet and Verma, JJ.) Mahadeo Das v. 
Bishwanath Das. I.L R (1940) All. 253=189 
I C. 89=1940 A.L.J 118=13 R.A. 80=1940 A. 
W.R. (H.C.) 153 (2) = A.I.R. 1940 All.251 

-O. 33, R 5—“ Cause of action ”— Meaning. 

Cause of action means every fact which it 
would he necessary for the plaintiff to prove if 
traversed in order to support his right to the 
judgment of the Court. Read v. Brozvn (1888) 22 

Q. B D. 128, Ref. (Moscly, and Ba U, JJ.) M a 
Pwa V. Tasudut. 164 I.C. 556=9 R.R. 123=A. 
I.R. 1936 Rang. 388. 

-O. 33. R. 5—Dismissal of pauper applica¬ 
tion as barred by S. 47, C. P. Code—If revisable. 
See C. K Code, S. 115— Material Irregularity. 
A.I.R. 1938 Rang. 453. 

-O. 33, R. 5— Enquiry into merits — Pozver of 

Co urt. 

There is nothing in the provisions of C.P. Code 
which would entitle a Court to go into the merits 
of the case of the applicant for permission to be 
allowed to sue as a pauper. ( IPort , J.) Bal- 
dahadur v. Narbada Prasad. 160 I.C. 351=8- 

R. P.357 (2)=A.I.R 1936 Pat. 2. • 

-O. 33, Rr. 5, 6 and 7— Notice issued under 

R. 6— Applicant's right to adduce evidence regard¬ 
ing matter specified in R. 5. 

Where notices have been issued under R. 6, the 
opposite party has a right to adduce evidence and 
to be beard in connexion with any maiter speci¬ 
fied in R. 5 ; and the High Court will interfere in 
revision under S. 115 ( c) if the opposite party is 
prevented from defending himself on any of 
those grounds. (Bose.J ) Krishna Kumar v . 
Radhi-lal. I.LR. (1940) Nag 463=175 I.C. 
107=10 R.N. 433=A.I.R. 1938 Nag 210. 

—-O 33. Rr. 5 and 15— Rejection of applica¬ 

tion for leave to sue in forma pauperis— Pozcer 
to giant time for payment of court-fee — Limits — 
C. P. Code, S. 149. 

A Court has, undoubtedly, power to permit 
during its pendency, an application for leave to 
sat in forma pauperis, to be converted into a 
plaint by payment of the necessary court-fees. 
Ihis power can also be exercised at the time of 
rejecting the application, if in one single order 
the Court declines leave to sue as a pauper and 
also gives time for payment of court-fee. This 
will be within the discretion allowed by S. 149, 
C. P. Code. But when once an order finally dis¬ 
posing of the application for leave to sue as a 
pauper has been passed, it is no longer open to 
that Court to give any further time so as to 
revive the proceedings already completely dis¬ 
posed of and to permit them to be resumed. 
(Fa A Alt and Rozvland, JJ.) Lala Mistry v. 
Ganesh Mistry. 17 Pat. 281 = 19 Pat.L.T. 8= 
1938 P W.N. 7=174 I.C. 769=4 B.R. 483=10 
R.P. 552=A.I.R. 1938 Pat. 120. 

■- O. 33, R. 5— Refection under — Duty of 

Court to give time to pay court-fees . 
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—If barred. 

In an application to sue in forma pauperis the 
Court is entitled to see whether the petitioner has 
any cause of action and if it is found that the 
petitioner is in fact acting for somebody else the 
•Courtis perfectly justified in holding that his 
application is barred by O. 33, R. 5, Cl* {d). If 
this were not the law, and such persons were 
allowed to proceed with their suits tn forma 
pauperis, every one who can afford to pay the 
•court-fee, would put up some pauper to sue as his 
transferee and avoid paying duly. A.I.R. 1919 
Pat. 58 Foil. ( Mir Ahmad, J.) Mohammad 
Nari v. Mushtaq Mal. 188 I.C. 31=12 R. Pesh, 
36=A I.R. 1940 Pesh. 13. 

-O 33. R. 5 (d)— Cause of action barred by 

limitation—Duty of Court to reject application. 

Under O. 33, R. 5 (d) the Court must reject an 
application to sue in,forma pauperis if the allega¬ 
tions do not show a subsisting cause of action at 
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Where an application for leave to sue as a 
pauper is dismissed, the Court should give the 
applicant time to pay the requisite court-fee 
stamp. (Jai Lai, J.) Sultan Singh v. Kanshi 
Ram. 38P.L.R. 429. 

-O. 33, R. 5— Rejection under—Reasonable 

time to pay court-fees—Duty of Court to fix 
Practice. 

It is a salutary rule of practice that when an 
application to sue in forma pauperis is rejected, 
the Court should fix a reasonable time within 
which the applicant should pay the requisite 

amount of court-fee. 

Dharam Das v. Mt. Parbati. 38 Jr L.K. 79. 
_O. 33, Rr. 5, 6 and 7 —Scope—Court de¬ 
clining to reject application under R. 5 (a) 
Notice under R . 6-Evidence and argument— 
Subsequent objection under R. 5 (a) based on ad¬ 
missions of applicant after notice Maintainabi¬ 
lity 

After notice is issued under R. 6, O. 33, the 
Court, it is true, is required under R. 7 (2) to 
hear arguments as to whether the applicant is or 
is not subject to any of the prohibitions specified 
in R 5. But an objection which relates to R. 5 
(a) cannot be made out by the evidence required 
under K. 6 and taken under R. 7 (1), which must 
be confined to proof of the pauperism and dis¬ 
proof thereof. Evidence and admissions obtained 
from the applicant, which go beyond the issue of 
pauperism cannot be regarded as available to the 
objector for asking the Court to reject the appli¬ 
cation under R. 5 (a), when he has not been able 
to establish on the materials before the Court 
before it issued notice under R. 6, that the Court 
should have rejected the application on the 
ground of non-compliance with Rr. 2 and 3. 

(Dhavle and Parma, J J.) Bihari Sahu v. 
Sudama Kuer. 175 I.C. 505=4 B.R. 598=10 R. 
P 632=19 Pat.L.T. 101=1938 P.W.N. 163=A. 
I.R. 1938 Pat. 209. 

_O. 33, R. 5 (b) and (c)— Opposition on 

grounds under—Burden of proof. 

Where opposite party opposes the application 
on any of the grounds under O. 33, R. 5 (5) or 
(c), the primary burden of proof is on the oppo¬ 
site party (defendant). {Bose, J.) Krishna 
Kumar v. Radhelal. I.L.R. (1940) Nag. 463= 
175 I.C. 107=10 R.N. 433=A.I.R. 1938 Nag. 
210 . 

---O. 33, R. 5 (d)— Application by benamidar 
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the date of the petition. The cause of action 
cannot be said to be subsisting if the law of limi- 

come into operation and barred the 
suit. {Smith and Madeley.JJ.) Sunder Bahu 
v. Mohan Dei. 13 Luck. 560=170 I.C. 956=10 

R ? 61=1937 O.L.R. 494=1937 O.W.N. 971= 
A.I.R. 1937 Oudh 481. 

--O. 33, R. 5 (d)— Enquiry into question of 

limitation — Permissibility. 

Although it may be permissible for the Courts 
to enter into the question of limitation for the 
purpose of satisfying as to whether the applica¬ 
tion for leave to sue as a pauper does or does not 
disclose any existing cause of action, yet the 
enquiry must be limited to the facts of the case 
apparent on the face of the plaint and any compli¬ 
cated question of law upon which a difference of 
opinion is possible should be avoided at this 
stage. ( Mukherjea, J.) Parameshwar Singh v. 
The New Theatres, Ltd. 173 I.C. 305=10 R.C. 
500=41 C.W.N. 1087=A.I.R. 1937 Cal. 516. 

-O. 33, R. 5 (d) — Scope—Mandatory cha¬ 
racter. 

The provisions of O. 33, R. 5 ( d ), are manda¬ 
tory and a petition for permission to sue as 
pauper must be rejected if it does not show a 
cause of action. {Rupchand Bilaram, A.J.C. ) 
Yousif Abid v. Secretary of State. 30 S.L.R. 
314=164 I.C. 571=9 R.S. 48=A.I.R. 1936 Sind 
130. 

-O. 33, R. 5 (d)— Suit barred by res judi¬ 
cata— Application to be rejected. 

An application to sue in forma pauperis should 
be rejected if it is found that the suit is barred 
by the rule of res judicata. 19 Mad. 197, Foil. 
(Mir Ahmad, A.J.C.) Amir Singh v. Attar 
Singh. 161 I.C. 47=8 R. Pesh. 153=A.I.R. 1936 
Pesh. 39. 

-O. 33, R. 5 (e)— Agreement contemplated 

by. 

0.33, R. 5 {e), C. P. Code, contemplates an 
agreement entered into after the cause of action 
for the suit has arisen and enforceable at the 
time when the application for leave to sue in 
forma pauperis is filed. ( Nasint Ali and Rau, 
JJ.) Bhanupati v. New Asiatic Life Insur¬ 
ance Co. 44 C.W.N. 470. 

O. 33, R. 5 (e) — Construction and scope — 


“ Proposed"—Transfer of subject matter pending 
suit—Appeal by transferor—Application for Per¬ 
mission to appeal in forma pauperis— Maintaina¬ 
bility. 

The appellant transferred the whole of his 
interest in the subject-matter of the litigation to 
a third party when the suit was pending. After 
the decree he sought to appeal against it in forma 
pauperis and applied for leave. 

Held, the case fell precisely within the words 
of O. 33, R. 5 {e), because though there was no 
appeal in contemplation at the time of the agree¬ 
ment transferring his interest, an appeal was now 
“proposed" and the would-be appellant had enter¬ 
ed into an agreement under which another person 
had obtained an interest in the subject-matter of 
the appeal. (Burn, J.) Visvanadham v. Satya- 
nandham. 162 I C. 840=8 R.M. 1056=1936 M. 
W.N. 488=43 L.W. 717=A.I.R. 1936 Mad. 665. 
-O. 33, R. 5 (e)— Construction— Agree¬ 
ment”—If must be champertous. , 

There is no warrant for holding that tne 

‘'agreement’’ contemplated by , Cl. (*) 
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R. 5, must be of a champertous character. The 
principle underlying the provision is that a per¬ 
son ought not to be allowed to sue in forma pau¬ 
peris, after transferring to a third party his in¬ 
terest in the property involved in the suit, no 
matter for what reason the transfer has been 
made. It is to prevent payment of Court-fee 
being evaded that this provision has been enacted, 
and it matters little with what purposes the 
agreement has been entered into. ( Venkatasubba 
Rao, J. and Venkalaramana Rao, J.) Viswana- 
tham v. Satyanandam. I.L.R. (1937) Mad. 584 
=1937 M.W.N. 74=44 L.W. 856=169 I.C. 174 
=9 R.M. 688=A.I.R. 1937 Mad. 161=(1937) 1 
M.L.J. 147. 

-O. 33, R. 5 (e)— Construction —“ Interest” 

— Meaning—If to be vested and completed interest 
under T. P. Act and Registration Act. 

The word “interest" in O. 33, R. 5 (e) is used in 
its ordinary and general sense, and not in the 
technical sense of an interest of a transferee or 
mortgagee, co owner or charge holder under the 
combined operation of the T. P. Act and Regis¬ 
tration Act. The “interest" need not be a vested 
and completed interest. The provisions of O. 33 
are intended to aid a pauper suing for his own 
benefit, but not to enable an ostensible pauper to 
figure as plaintiff, when in the fruits of the liti¬ 
gation a third party has been given an interest. 
(Venkatasubba Rao and Abdur Rahman, J J.) 
Kayambu Pillai v. Lakshmi Ammani Ammal. 
11 R.M. 466=178 I.C. 514=1938 M.W.N. 322= 
47 L.W. 405=A.I.R. 1938 Mad. 491 = (1938) 2 
M.L.J. 137. v 

-O. 33, R. 5 (e)— Scope —“ Agreement with 

reference to the subject-matter, etc.”—Meaning 
of—Applicant for leave to appeal in forma pau¬ 
peris— Assignment of interest in assets to third 
party to finance litigation—Right to grant of 
leave. 

The agreement referred to in Cl. ( e ) of R. 5 of 
O. 33, must not only be an agreement with re¬ 
ference to the subject-matter of the litigation, 
hut it must also be an agreement under which 
any other person “has obtained" an interest in 
such subject-matter. In other words, the interest 
acquired must be subsisting and the agreement 
operative and not rescinded and the claim there¬ 
under not renounced. If an applicant for leave to 
appeal in forma Pauperis has by agreement 
assigned his interest or part thereof in the entire 
assets (the subject-matter of the litigation) to a 
third party to finance the litigation at any stage 
of the proceedings or even before the suit, his 
act comes within the ambit of O. 33, R. 5 (e), and 
he cannot claim exemption on the ground that he 
has reduced his claim to the unassigned share in 
the property. He cannot therefore be allowed to 
file the appeal in forma pauperis. ( IVassoodew 
and Indarnarayan, JJ.) Ebrahim Sherkhan v 
Hajratkhan Mohiddinkhan. 186 I.C. 726=12 
R.B. 368=41 Bom.L.R. 1305=A.I.R. 1940 Bom. 
49. 

-O. 33, R. 5 (e)— Scope — Suit by chela of 

mahant claiming mahantship — Plaintiff merely 
■ tool in hands of backers who stand to derive sub¬ 
stantial advantage—Leave to sue or appeal in 
forma pauperis— Grant of. 

The provisions of C. P. Code which provide 
4he machinery of leave to sue or to appeal in 
forma pauperis are not intended for the purpose 


C. P. CODE (1908), O. 33, R. 7. 

of promoting the interest of champertors or for 
the benefit of such persons as are really working 
behind the applicant, but only for the purpose of 
protecting and giving assistance to people who 
are genuinely paupers and have no one to help 
them out of their difficulties. A chela of a 
deceased mahant in a math may be a pauper and 
may have no property, but if a suit by him claim¬ 
ing the right of mahantship of the math is really 
promoted by others who merely use him as a 
tool—it being also found that the plaintiff is only 
a nominal plaintiff, and that the backers with 
whom he has entered into an arrangement are to 
derive substantial advantages—he cannot be per¬ 
mitted to sue or appeal in forma pauperis R. 5 of 
O. 33, is by no means exhaustive ; it merely states 
a series of circumstances any of which if proved 
compels the Court to reject the application. 
( Courtney-Terrell. C.J.and Aganuala, J.) Jai- 
kishun Das v. Ram Narain Das. 183 I.C. 385 
= 12 R P. 142=5 B.R. 901 = 20 Pat. L.T. 720= 
1939 P.W.N. 261=A.I.R. 1939 Pat. 385. 

-O. 33, Rr. 6 and 7— Application for leave 

to sue as pauper—Report of Tahsildar that appli¬ 
cant is pauper forwarded by Collector perfor¬ 
ming functions of Government Pleader — Applica¬ 
tion opposed by Government Pleader appearing 
for defendant Secretary of State—Jurisdiction of 
Court to make further enquiry. 

A report of a Tahsildar to the effect that an 
applicant for permission to sue in forma pauperis 
is a pauper merely forwarded by the Collector of 
) the district who has been appointed to perform 
the functions of the Government Pleader under 
O 33, R. 6, is not in itself evidence in the case. It 
is for the Government Pleader who appears in the 
case for the defendant Secretary of State to 
decide whether to accept that report or to oppose 
the application. If he chooses the latter course, 
the Court has jurisdiction to enter upon a further 
enquiry in the matter and come to the conclusion 
that the applicant is not a pauper. ( Bhide, J .) 
Hasan Din v. Secretary of State for India. 12 
R.L. 442=187 I.C. 134. 

-0.33, Rr. 6 and 7— Decision as to pau¬ 
perism — Court, if can go into merits of the case. 

It is not proper that a Court in deciding as to 
whether the plaintiff is entitled to sue as a pauper 
or not, should take into consideration the weak¬ 
ness of the merits of the plaintiff’s case; the 
strength or weakness of the case on the merits 
must necessarily be left for decision on the merits 
when the application for pauperism is admitted. 

(Puranik , f.) Kisan Saicharam v.. Sahatat 
Singh. I.L.R. (1940) Nag. 549=1940 N.L.J. 
314=A.I.R. 1940 Nag. 258. 

7 -O. 33, Rr. 7, 8 and 15— Application to sue 

in forma pauperis rejected — Court-fee subse¬ 
quently paid—Date of institution of suit. 

The application to sue in forma pauperis is a 
potential plaint. If it is rejected under R. 5 or 
R. 7 of O. 33, it never ripens into a plaint. If the 
application ripens into a plaint, then the date of 
the institution of the suit shall relate back to the 
date of the filing of the application to sue in 
I forma pauperis. If, on the other hand, such an 
application is rejected, it cannot be deemed to be 
a plaint, and the payment of the Court-fee after 
the application to sue in forma pauperis has been 
rejected cannot revive a potential plaint which 
ceased to exist when the application for leave to 
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sue in forma pauperis was rejected. In such a 
case, therefore, the suit must be considered for 
the purposes of limitation to have been instituted 
only after the payment of the Court-fee, and not 
at the date of presentation of the petition to sue 
as a pauper. (Addison and Abdul Rashid, JJ.) 
Alopi Pfrshad v. Mst. Gappi. 17 Lah. 831 = 
169 I C. 368=10 R L. 2=39 P.L.R. 158=A.I.R. 
1937 Lah. 151. 

-O. 33. Rr 7 and 15 and S. 149 —Dismissal 

of pauper application—Pennission granted to pay 
court-fees—Date of institution of suit. 

Although a bona fide applicant to sue in forma 
Pauperis, whose application has not been already 
refused, may be allowed to convert his application 


C. P. CODE (1908), 0.33, R. 9. 

pauper or because the petition falls within some 
of the prohibitions specified in R. 5. Hence there 
is no objection to the Court in dealing with the 
technical objections mentioned in R. 5 before 
hearing the evidence as to whether the petitioner 
is actually a pauper or not. ( Almond , J. C.j 
Vaishnodas v. Rehmat Khan. 177 I.C. 311 = 
10 R. Pesh 20=A.I.R. 1938 Pesh. 50. 

-—O. 33, Rr. 7 and 15 and S. 149—Pauper 

application rejected—Power of Court to grant 
time to pay Court-fee—Date of institution of suit. 
See C. P. Code, S. 149. A.I.R. 1937 Rang. 185. 

O. 33, R. 8— Scope and effect of — Pauper 


suit—Dale of filing—Date of application for leave 
fate rSa"n7whicT."« tai’ b«n ^vVrt«d. I «/ »f ‘eave-U, n ita- 

should be deemed to have been filed on the date Though bv reason of O 33 R 8 CP Code 
on which the original application was presented inougnoy reason oi U. JJ, K. L r. uoae, 

to the Court, the position would be different if 
the pauper application had been refused under 
O. 33, R. 7 or if the applicant had presented his 
application mala fide or with intent to defraud 
the revenue. Where an application for leave to 
sue in forma pauperis is rejected under O. 33, 

R. 7, there is no proceeding before the Court and 
the plaint filed along with the original application 
cannot be said to remain. In such a case an 
order granting the applicant permission to pay 
court-fees cannot be deemed to be one under 

S. 149 and the suit must be held to have been 
instituted on the day on which the court-fee is 
paid. 62 C. 711, Diss. from. ( Edgley, J ) His- 
wanath Das v. Khf.jerali X Jolla. I.L.R. (1939) 

2 Cal. 68=184 I C. 345=12 R.C. 224=69 C.L J. 

420=43 C.W.N. 686=A.I.R. 1939 Cal. 394. 

O 33, R. 7 —Inquiry under—Scope of — In¬ 


quiry into complicated questions of fact or law — 

Jurisdiction to embark — Revision—Interference. 

At the stage of enquiry provided for by R. 7 of 
O. 33, the only evidence which a defendant is en¬ 
titled to put before the Court is evidence touching 
the pauperism of the applicant and no other 
evidence. But notwithstanding the fact that the 
Court at an earlier stage may have satisfied or 
thought that there was a cause of action shown, 
it is open to the defendant by argument to show 
that the plaint does not disclose a cause of action. 

The defendant cannot, however, call or put in 
any evidence. A Court under O. 33, R. 7, ought 
not to go into complicated questions of fact or 
law such as questions of res judicata-, but if the 
Court does embark upon such an inquiry as that 
the Court cannot be said to be acting beyond its 

jurisdiction so as to justify interference in re- -•— , ,. 

vision under S. 115, C. P. Code. (Beasley, CJ.) pauper plaintiff—Time for disposal—Order dis- 


the suit of a pauper can be registered only after 
the application for permission to sue in forma 
pauperis is granted, it is the date of the filing of 
the application and not the date of the grant of 
leave that should be regarded as the date of filing 
of the suit. S. 3 of the Limitation Act makes 
this clear. (Lokur , J.) Keshavlal v. Bai Dahi. 
12 R B. 198=184 I.C. 804=41 Bom L.R. 784= 
A.I.R. 1939 Bom. 418. 

-O. 33, R. 8 and O. 44, R. 1 —Suit or appeal 

in forma pauperis —Application for review of 
judgment in—Liability to court-fee. 

An application for review of judgment passed 
in a suit or appeal in forma pauperis must, under 
the law, be considered to be one in continuation 
of the suit or appeal, as the case may be, which 
was in forma pauperis. Such an application must 
be held to be maintainable without payment of 
any Court-fee. (Guha and Bartley, JJ.) SeraJ- 
ganj Co-operative Urban Bank, Ltd v. Bimdu- 
basini Bassya. 170 I.C. 688=10 R.C. 177=40 
C.W.N. 1407=A.I.R. 1936 Cal. 752. 

-O 33, R. 9 —Addition of defendants—If a 

ground for fresh enquiry into pauperism. 

There is nothing in O. 33, which contemplates a 
fresh inquiry into pauperism merely from the 
fact that other defendants are subsequently added 
to the suit. Although an added defendant can 
apply under R. 9, for dispaupering the plaintiffs 
for one of the reasons given in R. 9 yet, in absence 
of such application, the Court has no jurisdiction- 
to pass an order requiring evidence of pauperism 
to be produced again. (Almond, A.J.C.) HaR 
Kishan Lal v. Gurdas Lal. 161 I.C. 51—8 K. 
Pesh. 158 (1)= A I.R. 1936 Pesh. 51. 

O. 33. R. 9— Procedure—Application >o dis- 


Surbayyar v. Vallappan Ambalam. 1937 M. 
W.N. 415. 

-O. 33, R. 7 —Leave to sue conditional on 

payment of costs to the other side—Propriety. 

An order granting leave to sue as pauper on 
payment of costs to the other side when the 
applicant could afford it, is an extraordinary 
order. (Bennet and Verma, JJ.) Mahadf.o Das 
v. Bishwanath Das I.L.R. (1940) All. 253= 
13 O A. 80=189 I.C. 89=1940 A.L.J. 118=1940 
A.W.R. (H. C.) 153 (2)=A.I.R. 1940 All. 251. 

--O. 33, R 7 —Objection under R. 5—Power 

of Court to deal with. 

Court has under O. 33, R. 7 power to dismiss 
the application either because on the evidence 
produced it is not satisfied that the petitioner is a 


patipering plaintiff after judgment in suit ana 
along with disposal of suit — Propriety. 

The practice of deposing of an application to 
dispauper a pauper plaintiff along with the 
judgment itself and after delivery of judgment in 
the suit is one that ought to be condemned. An 
application of that sort ought to be dealt witn 
and decided finally before further proceedings in 
the suit are taken. (Pandrang Row and Abut* 
Rahman, JJ.) Adinarayana Chetty v JRJ" 
rangachariar. 51 L.W. 666=1940 M.W.N. 404, 

-O. 33, R. 9 (c)—Applicability — 

settlement between parties pending suit /tg 
ment by plaintiff recognising right of » 

party's antecedent right to property It 9 
for dispaupering. 


aBty CIVIL, CRIMINAL AND REVENUE. 1818 


C. P. CODE (1908), O. 33, R. 9. 


C. P. CODE (1908), O. 33, O. 10. 


O. 33, R. 9 ( c ) contemplates an agreement in 
and by which an interest is transferred or created 
in the subject-matter of the suit in favour of a 
person who is not entitled to it, and does not 
cover a case where by virtue of a family settle¬ 
ment between the parties there is a recognition of 
an antecedent title in one of the parties to the 
suit. Where a suit is hied in forma pauperis by 
C on a mortgage executed in favour of A and B 
claiming that the same was executed in their 
favour benami for the plaintiff’s father and that 
.plaintiff was therefore entitled to the full amount, 
impleading as parties to the suit, among others, 
the mortgagors and B's son who pleads that it is 
not benami, and pending the suit the plaintiff and 
B's son file a joint memorandum in Court by 
which the plaintiff agrees that the son of B is 
entitled to half the amount of the mortgage, such 
a case is not affected by O. 33, R. 9 ( c ) and does 
not afford a ground for dispaupering the plaintiff. 
(Venkataramana Rao, J.) Swami Naidu v. 
Natesa Iyf.r. 1937 M.W.N. 220=45 L.W. 560= 
169 I.C 957 = 10 R M. 146=A.I.R. 1937 Mad. 
:576=(1937) 1 M.L.J. 616. 

--—O. 33. R. 9 (c)— Construction — Pauper 

plaintiff—Mortgage of properties by pending suit 
—If ground for dispaupering. 

O. 33, R. 9 (c), C. P. Code, must be construed 
3s meaning that a person cannot sue as a pauper 
if at the time of the petition some other person 
'has under an agreement an interest in the subject- 
mattfer of the suit. It must be a subsisting 
interest at the time of the suit. Where therefore 
a pauper plaintiff, after he has been given leave 

to sue as pauper, executes a mortgage over the 
properties affected by the suit, that is a good 
ground for dispaupering the plaintiff. ( Mockett , 
/.) Veeraraghava Raov. Srimirja Nallappa 
RaJu Venkatanarasimha Raju. 59 Mad 901 = 
164 I.C. 831=9 R.M. 173=1936 M.W.N. 785= 
•44 L.W. 31=A.I.R. 1936 Mad. 662=71 M.L.J. 
355, 


--O* 33 R. 9 (c)— Construction—"Plaintiff" 

Meaning—If includes his representative in intere 
—Representative—If may be dispaupered f 

agreement by predecessor-in-interest 
The word •■plaintiff" in O. 31, R. 5 (c) mean 

in both places in which it occurs, “the plaintiff « 

his representative. ’ The application of the clau 

is not confined to the party who has entered in 

the agreement. A legal representative of tl 

-original plaintiff or appellant can be dispaupen 

for an agreement of the nature mentioned in tl 

e , nter , e . d m '° by his predecessor-in-intere: 
(Venkatasubba Rao and Abdur Rahman, JJ 

IL t L ^i v 4 Laks hmi Ammani Amma 

I? ?'w a 7 t £ C - 514 = 1q 38 M.W.N. 322 

47 L.W 40.5—A.I.R. 1938 Mad. 491=(1938) 

33 » R ® (c)— Scope—Pauper plaintiff- 
Agreement with stranger -Latter advancv 
funds for expenses already incurred and promi 
tng to advance more for future expenses of si, 
till disposal—Undertaking by plaintiff to re-bi 
with interest in fixed time—Further undertake 
in default, to convey part of properties to whii 
he might be held entitled—If ground for d\ 
.paupering. 

The provisions of O. 33, C. P. Code, are desij 
ned in aid of bom fide litigants and must I 
strictly confined to them. Where a pauper plaii 


tiff enters into an agreement with a stranger 
under which the latter advances a sum of money 
to the plaintiff towards the expenses already 
incurred by him in conducting the suit till then, 
and also agrees to advance another like sum “for 
taking steps and for the expense that may he 
necessary hereafter till the disposal of the suit,” 
and the plaintiff in consideration of the advances 
so made and promised to he made agrees to 
repay the amounts with interest within three 
months, and in default, to sell one-fourth of the 
properties to which he might be held entitled, the 
agreement falls within the language of O. 33, R. 9 
(c), C. P. Code, and affords a ground for dis¬ 
paupering the plaintiff. O. 33, R. 9 (c) is wide 
enough to cover such an interest as is created by 
the plaintiff under the agreement in favour of the 
stranger. (Abdur Rahman. J .) Sivarama Aiyar 
v. Ahilambal Ammal. 175 I C. 704=10 R M 
805 = 1937 M W.N. 1305=46 L W. 649=A I R 
1938 Mad. 153 = (1937) 2 M.L.J. 789. 

0. 33, Rr. 10 and 11— Court-fee — Appor 
tionment of—Pauper suit—Claim decreed in part 
only—Court-fee—Liability for—Proper order as 
to. 

Where a pauper plaintiff succeeds only in part 
in the suit and the rest of the claim is dismissed, 
the proper mode of apportionment of Court-fee 
due to the Government is that the defendant must 
be ordered to pay the Court-fee on the portion of 
the claim decreed and the plaintiff must be made 
liable for the Court-fee on the portion of the 
claim which is dismissed. (Iqbal Ahmad, J.) 
Secretary of State for India v. Basti Cegam. 
172 I.C. 695 = 10 R A. 422=1938 A.L.R 23= 
1937 A.L.J. 804=1937 A.W.R. 705. 

--O 33. Rr. 10 and 12 and O. 44, R. 1— 

Order in terms of O. 33, R. 10 passed by trial 
Court—No such order made by appellate Court 
in appeal — Application by Government for such 
order—If competent. 

Where a pauper suit instituted under O. 33 is 
disposed of. the Court is at liberty, whether the 
Government is represented before it at the time 
or not, to make an order in favour of the Govern¬ 
ment for the payment of court-fees and in making 
such order the Court is entitled in the exercise of 
its discretion, which it has in the matter, to direct 
which of the parties shall be liable for the pay¬ 
ment of such court-fees. Where therefore 
although an order in the terms of O. 33, R. 10 had 
been made by the trial Court when it passed the 
decree, no such order was made by the appellate 
Court on appeal the Government is entitled to 
obtain such an order by making an application 
under O. 33, R. 12. Such an application is com¬ 
petent and the Government's right to obtain an 
order for the recovery of the court-fees is not 
lost merely because there was no such order 
incorporated in the decree of the appellate 
Court. (Biszvas and Edgley, JJ.) Province of 
Bengal v. Noor Ahmade. 179 I.C. 4=11 R.C. 
487=43 C.W.N. 164=A.I.R 1938 Cal. 776. 

-O. 33, Rr. 10 and 13—Pauper suit—Por¬ 
tion of court-fee ordered to be paid by defen¬ 
dants—Sale of latter's property in execution of 
another decree—Right of Government to recover 
court-fee out of sale proceeds—Priority over 
decree-holder. See C P. Code, S. 73 (3), and O. 
33, Rr. 10 and 13. 70 M.L.J. 601. 
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--O. 33, Rr. 10 and 12—Payment of court- 

fees to Government—Power of Court to make 
order—Order not made in decree—Application by 
Government to obtain such order—If competent. 

The effect of the concluding portion of O. 33, 
R. 10, C. P- Code, is that it not merely declares 
the right of the Government to recover the court- 
fees but also authorises the Court to make an 
order as to the party or parties from whom the 
court-fees are to be recovered. It follows, there¬ 
fore that after the suit is disposed of, the Court 
is at liberty, whether the Government is repres¬ 
ented or not before it at the time, to make an 
order in favour of Government for payment of 
court-fees; and in mak ng such an order, the 
Court will no doubt be entitled in the exercise of 
its discretion to direct which of the parties shall 
be liable for the payment of such court-fees. If 
no such order is incorporated in the decree of 
the Court, Government can seek to obtain such an 
order by an application made under R. 12. (Bis- 
was and Edgley, JJ.) Government of Bengal v. 
*r & I Brockledank, Ltd. 43 C.W.N. 164. 

_I'O. 33, Rr. 10, 11 and 14— Scope of— 

Remedy of Provincial Government aggrieved by 
rtf to Payment of court-fee. 

The provisions of Hr. 10, 11 and 14 of O. 33 C. 
P Code, are mandatory. Though orders under 
Rr 10 and 11 usually must r be passed suo motu, K. 
12 gives the Provincial Government a right to 
snnlv as a precautionary measure, for an order 
as to payment of court-fee under Rr. 10 and 11. 
The orders passed under Rr. 10,11 and 12 are 
anoealable in accordance with the provisions of 
S 47 C. P- Code and R. 14 appears to have been 
enacted with a view to enable the Provincial 
Government to appeal against the order passed by 
the Court as to the calculation or the payment ot 
court-fees in the event of being aggrieved by the 
same. Where the right of appeal is not however 
exercised by the Provincial Government within 
the time allowed by law, and the decree of the 
trial Court, had thereby become final, it cannot be 
allowed to be reopened by means of an applica¬ 
tion for amendment of the decree. ( Iqbal Ahmad 
and Bajpai, JJ.) Collector of Gorakhpur v. 
Budhu Kai.war. 182 I.C. 337=11 R.A. 654= 
1939 A.L.J. 125=1939 A.W.R (H.C.) 82=A.I.R. 
1939 All. 327. 

--O. 33, R. 11—Pauper suit—Dismissal- 

Order directing defendant to pay court-fee due 
to Government—Justifiability — Suit involving 
difficult construction of settlement deed. See 
Costs—Discretion. 70 M.L.J. 128. 

_-O. 33, Rr. 11 and 12— Scope—Pauper suit 

by minor plaintiff—Order directing next friend to 
pay costs of suit—Application by Government for 
order on plaintiff to pay Court-fee Competency. 

The Court may, in disposing of a pauper suit, 
direct the next friend of a minor pauper plaintiff 
to pay the costs of the suit; but such an order 
cannot have the effect of depriving the Govern¬ 
ment of the right expressly given to the Govern¬ 
ment by Rr. 11 and 12 of O. 33, C. P. Code, to 
have an order that the plaintiff shall pay the 
Court-fee payable on the plaint to the Govern¬ 
ment. The Government may, therefore, apply for 
such an order in spite of the order of the Court 
directing the next friend to pay the costs of suit. 

(Cornish , /.) Venkataswamy Naicken v. 

Secretary of State. 166 I.C. 949=9 R.M. 414— 


C. P. CODE (1908), O. 33, R. 13. 

45 L.W. 234=1936 M.W.N. 1110=A.I,R. 1937 
Mad. 145=(1937) 1 M.L.J. 151. 

- O. 33, R. 12 —Scope of. 

R. 12 of O. 33, C. P. Code, is confined in its 
operation to cases in which the Court has not 
already suo motu passed an order either under R. 
10 or R. 11 of that order. (Iqbal Ahmad and 
Bajpai , JJ.) Collector of Gorakhpur v. Budhu 
Kalwar. 182 I.C. 337=11 R.A. 654=1939 A.L. 
J. 125=1939 A.W.R. (H.C.) 82=A.I.R. 1939 
All. 327. 

-O. 33, Rr. 12 and 13— Scope — Pauper suit 

— Dismissal—Appeal by plaintiff paying Court-fee 
—Liability of plaintiff to pay Court-fee on plaint 
and other costs of Government in trial Court — 
Power of appellate Court to enforce—Order by 
appellate Court calling on plaintiff to Pay such 
Court-fee and costs within a time — Default — Dis¬ 
missal of appeal — Jurisdiction — Revision—Inter¬ 
ference—Second appeal—If lies. 

It is not the function of a Court of appeal to 
give effect to the right of the Government con¬ 
ferred by O. 33, R. 12, C. P. Code, in respect of 
Court-fee and some other costs incurred by and 
due to the Government in the trial Court 0- 33, 
R. 13 makes it clear that the Government should 
proceed in the trial Court for recovery, of the 
Court-fee and other costs due to it to which its 
right has been declared by R. 12. Where a pauper 
plaintiff, whose suit has been dismissed and who 
has become liable to pay to Government the 
Court-fee due on the plaint and other costs 
incurred by the Government, prefers an appeal 
from the decree paying the necessary Court-fee 
on the appeal, the appellate Court which has 
registered the appeal cannot enforce the right of 
the Government in that matter of the Court-fee 
and other costs either by issuing a process or by 
directing the appellant to pay the said sums on 
pain of his appeal being dismissed. If after hav¬ 
ing so directed the appellant, it dismisses the 
appeal on default of compliance with the direc¬ 
tion, the order of dismissal is wholly without 
jurisdiction subject to revision and interference 
by the High Court under S. 115, C- P. Code. The 
order of dismissal of the appeal under such cir¬ 
cumstances is not a “rejection” and does not 
amount to a “decree” within the meaning of S. 2 
(2), C. P. Code, so as to be open to second appeal- 
(Niamatullah, J.) Amba Shankar v. Mst. Sheoti. 
I.L'R. (1937) All. 484=1937 A.L.J. 171=16* 
I.C. 676=9 R.A. 666=1937 A.L R. 389=1937 
A.W.R. 113=A.I.R. 1937 All. 280. 

- O. 33, R. 13— Applicability — Dismissal of 

pauper suit—Appeal in forma pauperis permitted 
—Application by Government for security for 
Court-fee due in the lower Court and in appeal 
Maintainability — C. P. Code, O. 41, R. 10. 

O. 41, R. 10, C. P. Code, is a provision meant 
for the protection of the respondent in an appeal 
and is not intended to assist the Government in 
collecting Court-fee. Where a pauper P‘* intl . 
whose suit has been dismissed has been allowed 
to appeal in forma pauperis , there is no scope tor 
the intervention of the Government in the matte 
of Court-fee, and an application by the Gove 
ment for an order directing the appellan 
furnish security for payment of Court-fee 
the Government in the lower Court • ion< . 
appellate Courtis unsustainable. The prov 
of O. 41, R. 10, C. P. Code, should not be made 
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available or utilised for the benefit of the 
Government in order to enable it to collect the 
Court-fee due. Even if Court-fee is directed to 
be paid to the Government that does not convert 
the Court-fee into costs incurred by a party with¬ 
in the meaning of O. 41, K. 10. Nor can O. 33, R. 
13, C. P. Code, be invoked to support such an 
application by the Government. ( Pandrang Row, 
J„) Secretary of State for India v. Thayam- 
mal. 1937 M.W.N. 244=10 R.M 292=171 I.C. 
202=45 L.W. 186=A.I R. 1937 Mad. 267. 

O. 33, R. 15— Applicability—Application 


for leave to sue in forma pauperis dismissed — 
Direction to pay requisite Court-fee “within two 
weeks, and the plaint zvill then be reqistered ”— 
Payment of Court-fee within time—Payment of 
costs due to Government and opposite party—If 
condition precedent to suit—Dismissal of suit for 
non-payment—If justified. 

Where the Court ‘dismisses’ an application for 
leave to sue in forma pauperis but at the same 
time directs that “the Court-fee shall be paid 
within two weeks and the plaint will then be regis¬ 
tered”, the Court really intend- that the applica¬ 
tion to sue in forma pauperis should itself be 
treated as a plaint on the requisite Court-fee 
being paid O. 33, R. 15, C. P. Code, cannot apply 
to such a case, as there can he no question of the 
institution of a fresh “suit in ordinary manner” 
in such a case. The proviso in that rule as to 
payment of the costs of the Government and the 
opposite party cannot come into oparation at all 
in that case, and if the applicant pays the Court- 
fee due within the time fixed, the Court cannot 
dismiss the suit on the ground of non payment of 
the costs. (Iqbal Ahmad, J .) Bir Ham v. Lachmi 
Rai. I.L.R. (1938) All. 11=172 I.C 658=10 R. 
A. 419=1938 All.L.R 16=1937 A.W R. 858= 
1937 A.L.J. 1208=A.I R 1937 All. 781. 

-O 33. Rr. 15 and 2—Applicant omitting to 

state estimated value of property or to disclose all 
his movables—Omission not deliberate—Order 
refusing leave to sue as pauper — Propriety. 

The Court should not refuse leave to an appli¬ 
cant to sue in forma pauperis on the ground that 
he has not stated in accordance with the provi¬ 
sions of O. 33, R.2, C. P. Code, the estimated 
value of his property and that he has not disclos¬ 
ed all his movables, when it is not apparent that 
he has deliberately concealed his assets. In such 
circumstances, the Court should allow the appli¬ 
cant to amend his list of property. ( Coldstream, 
J.) Muzaffar Hussain v. Ram Singh. 39 P.L. 
R.665. 


-O. 33, R. 15—Application to sue as pauper 

dismissed—Court-fee paid beyond limitation but 
within time granted by Court—Date of institu¬ 
tion of suit. See C. P Code, S. 149 and O' 33, R. 
15. A.I.R. 1938 Cal. 730. 

•O. 33, R. 15— Construction—Bar to suit in 


ordinary manner—Applicability of—Application 
dismissed “with costs/' but no formal order drawn 
up embodying such decisiotir— Ordinary suit with 
Court-fee — Non-payment of costs—If a bar. 

The proviso in R. 15 of O. 33, C.P.Code, requir¬ 
ing the unsuccessful applicant for leave to sue 
in forma pauperis can only come into play when 
there is a formal order of the Court drawn up, 
stating the amount of costs payable by him to 
the Government and the opposite party. The pro- 
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vision, though mandatory, has to be strictly con¬ 
strued, inasmuch as it puts a fetter on the 
inherent right of an individual to resort to a 
Court of law for the redress of the wrong done 
to him. In the case of an application which is 
merely dismissed “with costs” where no order 
has been formally drawn up embodying the deci¬ 
sion and specifying the amount of costs payable 
by’ the unsuccessful applicant to the government 
and the opposite party, the rule is no bar to the 
applicant instituting a suit in the ordinary manner 
on payment of the requisite Court-fee. (Iqbal 
Ahmad, J.) Bir Ram v. Lachmi Rai. I.L.R. 
(1938) All. 11 = 172 I.C. 658 = 10 R.A. 419= 
1938 All. L.R. 16=1937 A.W.R. 858=1937 A. 
L.J. 1208=A.I.R. 1937 All. 781. 

-O. 33, R. 15— Construction and scope — 

Condition as to payment of costs—Mandatory 
character of — Non-compliance—If affects juris¬ 
diction of Court to entertain subsequent suit — 
Failure to take objection at initial stage — Effect — 
Waiver. 

The provisions of O. 33, R. 15, C. P. Code, are 
mandatory, and when failure to comply with the 
rule is brought to the notice of the Court, the suit 
must be dismissed, if the objection as to the non- 
compliance of the rule has not been waived. The 
failure to comply’ with the condition in O. 33, 
R. 15, as to prior payment of costs is an irregu¬ 
larity in the initial procedure which does not 
affect the inherent jurisdiction and competence 
of the Court to entertain the suit, and it may be 
waived. If the defendant in the subsequently 
instituted suit with court-fee does not raise the 
objection, that the condition in O. 33, R. 15, as 
to payment of costs has not been complied with, 
at the initial stage of the trial, he cannot subse¬ 
quently dispute the Court’s jurisdiction. ( Broom¬ 
field, Ag.C.J. and Sen, J.) Umabai Shankar v. 
Shankar Hari. I.L.R. (1940) Bom. 17=186 
I.C. 749=12 R.B. 363=41 Bom.L.R. 1269=A. 
I.R. 1940 Bom. 44. 

-O. 33, R. 15—Order of refusal contem¬ 
plated by. See C. P. Code, O. 33, Rr. 5, 7 and 

15. 1940 A.L.J. 118. 

-O. 33, R. 15— Petition rejected ex parte 

under R. 5 —Second application—If competent. 

If the Court rejects the petition ex parte on 
any of the grounds laid down in O. 33, R. 5, 
C. P. Code, a second application is competent; 
but if the Court proceeds to issue notice to the 
respondent and takes evidence and finally refuses 
to allow the petition on merits, no second appli¬ 
cation is competent. ( Mir Ahmad, A.J.C.j 
Mathra Das Hakim Rai v. Secretary of Statx. 
173 I.C. 647=10 R. Pesh. 51=A.I.R. 1937 Pesh. 
85 (2). 

-O. 33, R. 15—' ‘Right to sue"— Meaning 

of—Leave to sue in forma pauperis for specific 
performance of contract to sell — Refusal—Second 
application for leave to sue for refund of money 
paid under contract—If barred. 

The words “right to sue” in O. 33, R. 15 have 
substantially the same meaning as the words 
“cause of action.” The cause of action in the suit 
for specific performance of a contract is not the 
same as in a suit for refund of the consideration. 
Hence where leave to sue in forma pauperis for 
specific performance of a contract to sell immov¬ 
able property is refused, a subsequent application 


3823 


QUINQUENNIAL DIGEST, 1936—1940 



C. P. CODE (1908), O. 33, R. 15. 


C. P. CODE (1908), 0/33, R. 15. 



for leave to sue for refund of money paid under 
the contract is not barred. ( Pollock, J.) Ram- 
• chandrarao v. Madhorao. I.L.R. (1937) Nag. 
428=167 I.C. 122=9 R.N. 166=A.I.R. 1936 


Nag. 280. 

-O. 33, R. 15 —Scope—Imperative charac¬ 
ter—Payment of costs only long after filing of 
suit—Sufficiency. See C. P. Code, S. 149. 1939 
M.W.N. 178=A.I.R. 1939 Mad. 316. 

_O. 34_Puisne mortgagee s right in prior 

mortgagee’s suit. See MoRTCAGE-p 7 i 7 SNE AN ° 
Prior Mortgage. A.I.R. 1?37 Cal. 717. 

_O. 34, R. 1— Attaching creditor—If neces- 

Ja pJ a Nasim AH, /.-An attaching creditor is a 
necessary party to a mortgage suit. (S. K. Ghose 
and Nasim AH, JJ.) Karnani Industrial Bank, 

T rn 7J BARABANI COAL CONCERN, LTD. 178 I.C. 
• 833=11 R.C 411=42 C.W.N. 523=A.I.R. 1938 

<C al 471 

rS 34 R. Attaching creditor—If neces¬ 
sary party—Mortgaged property purchased by 
attaching creditor in execution of his money 
decree—M ortgage decree in the meanwhile— 
Riahts of parties—Attaching creditor, purchaser, 
if a representative of the mortgagor. 

An attaching creditor is not a necessary party 
to a suit on a mortgage in respect of the property 
attached But where an attaching creditor has 
purchased the mortgaged property in execution 
• of his own money decree, and a decree on the 
mortgage also had in the meanwhile been obtain¬ 
ed the rights of the purchaser are subject to 
the mortgage decree. The purchaser or his 
assignee is a representative of the mortgagor and 
is a proper party to the execution proceedings in 
resoect of the mortgage decree. (Mulla, J.) 
Atti\nce Bank of Simla v. F. B. Powell. 179 
IC 1007=11 R.A. 404=1938 A.W.R. (H.C.) 
.662=1938 A.L.J. 1024=A.I.R. 1938 All. 651. 
_O. 34, R. 1—Attaching creditor—If neces¬ 
sary party— Non-joinder—Effect of — T. P. Act, 


The amended S. 91 of the T. P. Act does not 
mention an attaching creditor as one of the 
persons entitled to redeem a mortgage and under 
the present law he can in no sense be said to be 
a necessary party to a mortgage suit. Assuming 
that he is a necessary party under that section 
before its amendment, the result of his non¬ 
joinder cannot be fatal to the rights of the mort¬ 
gagee, but the obvious result would be that the 
rights of the attaching creditor would not in 
any way be affected either by the decree in the 
mortgage suit or even perhaps by the sale on the 
basis of the said decree. ( Baipai, J .) Gopal 
Devi v. Lachmi Shankar. 163 I.C. 966=9 A. 
A. 105=1936 A.W.R. 595=1936 All.L.R. 688= 
1936 A.L.J. 708=A.I.R. 1936 All. 512. 

_O. 34, R. 1— Attaching creditors—Proper 

but not necessary parties—Lower Court striking 
out their names—Attaching creditors bringing the 
property to sale and becoming purchasers subse¬ 
quently — Effect—Application by them to the High 
Court in revision—Right to relief. 

In a suit brought by the plaintiff on his mort¬ 
gage, he impleaded petitioners, who had obtained 
a money decree against the defendants prior to 
the date of the mortgage and attached the mort¬ 
gaged properties. When the suit came for trial, 


the Court directed the names of the petitioners to 
be struck out as they were unnecessary parties 
and asserted a paramount claim and raised ques- 
tions of priority. Subsequent to the date of the 
preliminary decree in the mortgage suit, the 
petitioners became the auction-purchasers of the 

I property in execution of their money decree. The 
plaintiff also became the purchaser in execution 
of the mortgage decree. The petitioners 
complained against their removal from the record 
by filing a revision petition to the High Court, 
after they became purchasers. 

Held, that the petitioners as attaching creditors 
are not necessary parties to the suit but they will 
be proper parties by virtue of the statutory right 
of redemption conferred on them under S. 91 
(/) of the Transfer of Property Act (before 
amendment). It is not open to a Court to strike 
out their names as unnecessary parties if they 
were otherwise proper parties to the suit. Even 
apart from S. 91, the attaching creditors may 
intervene as proper parties to enable them to 
effect a more advantageous sale of the interest 
of the judgment-debtor and to correctly deter¬ 
mine the rights of the latter. The petitioners 
would be entitled to relief if they applied to the 
High Court immediately after the passing of the 
order by the lower Court. They might have got 
it revised and the preliminary decree re-opened 
before proceeding to sell the property. When 
the attaching .creditors proceeded to sell the pro¬ 
perty without having the right, title and interest 
of the judgment-debtors being defined, they sued 
in their character as such. It is immaterial they 
became the auction purchasers. The High Court, 
taking notice of the altered circumstances, 
declined to give to the petitioners that relief to 
which they by their own act in bringing the pro- 
pert}' to sale before filing revision petition to the 
High Court disentitled themselves. ( Pandrang 
Row and Venkataramana Rao, JJ.) Annamalai 
Chettiar v. Srinivasaraghava Aiyangar. 178 
I.C. 595=11 R.M. 476=1938 M.W.N. 73=A.I. 
R. 1938 Mad. 293. 

-O. 34, R. 1— Attaching decree-holder—If 

necessary party to mortgage suit. 

An attaching decree-holder is not a “person 
having an interest” within the meaning of O. 34, 

R. 1, C. P. Code, and is not necessary party to a 
suit on a mortgage. An attachment merely pre¬ 
vents private alienation and does not create any 
title or legal charge upon the attached property; 
nor does it affect Court sales. It cannot there¬ 
fore be said that a mortgage decree and sale in 
execution thereof are not binding on the attaching 
decree-holder who purchases the property in exe¬ 
cution of his money decree, by reason of the fact 
that he is not impleaded as a party to the mort¬ 
gage suit. ( Khaja Mohammad Noor and Chat¬ 
ter jee, JJ.) Baiju Lal Marwari v. Thakur 
Prasad Marwari. 18 Pat. 155=180 I.C. 974= 

II R.P. 552=5 B.R. 508=19 Pat.L.T. 781= 
1938 P.W.N. 836=A.I.R. 1939 Pat. 7. 

-O. 34, R. 1 —Attaching decree-holder—If 

necessary party to suit on mortgage comprising 
land attached. 

Where a decree-holder attaches the property 
of the judgment-debtor which is already mort¬ 
gaged, the attaching decree-holder does not 
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acquire any interest in or charge on the mort¬ 
gaged property which he attaches having regard 
to S. 64, C. P. Code, and as such he is not a 
necessary party to a suit on the mortgage by the 
mortgagee. Although it is open to the attaching 
creditor to come into the mortgage suit and claim 
redemption before the Court sale put an end to 
his attachment and to his character of attaching 
creditor, he is not entitled to disturb the title 
acquired by any person under the mortgage 
decree on the ground that he has not been im¬ 
pleaded in the mortgage suit. (Stone, C.J. and 
Niyogi, J.) Amardas v. Jailalsao. I.L.R. 1936 
Nag. 127=165 I.C. 939 (1)=9 R.N. Ill ( 1 ) = 
A.I.R. 1936 Nag. 209. 

-O. 34, R. 1— Decree-holder purchaser of 

mortgaged property in Court sale held after 
mortgage suit is filed—If tiecessary party. 

A decree-holder who in execution of a money 
decree against the mortgagor purchases the mort¬ 
gaged property in Court sale held after the 
■mortgagee filed a suit on his mortgage, is not a 
■necessary pafty to such a suit as on the day it is 
filed his position is that of an attaching creditor. 
(Bhide, J.) Lalit Mohan v. Hardat Rai. 41 
P.L.R. 629=A.I.R. 1939 Lah. 146. 

-O. 34, R. 1 —Equitable mortgagee not 

added as party—Addition after final decree— 
Power of Court. See C. P. Code, O. 1, R. 10 (2), 
<40 C.W.N. 1173. 

- —O. 34, R. 1— Joinder of parties — Party not 

having any contract or privity of estate with 
plaintiff—Interest of such party, if can he sold. 

It is well known that people are often joined 
as parties to a mortgage suit to prevent further 
complications, but the mere fact that a person 
is joined as a party to the suit, possibly pro forma, 
does not necessarily give the plaintiff a right to 
sell his interest in the property, particularly when 
v he has entered into no contract with the plaintiff 
and has no privity of estate with him. (Mya 
Bu and Baguley, JJ.) Maung Po Hla v. Ma 
Ngwe Sint. 167 I.C. 449=9 R.P. 315=A.I.R. 
1937 Rang. 56. 

-O. 34, R. 1— Lease—Rent made charge on 

property—Rent payable to lessors half to one 
party and half to another—Suit by one party 
joining other party as defendant—Decree for 
charge on ivhole property—If can be given. 

Where the terms of a lease contain a clear 
stipulation that the rent is a charge on the pro¬ 
perty and the lease further stipulates that half 
rent shall be paid to one party and half to the 
other, decree for charge attaching to whole pro¬ 
perty in respect of the demand of one party can¬ 
not be refused merely because the other party 
has not joined as plaintiffs and are impleaded as 
pro forma defendants. (Mohammad Noor and 
Rowland, JJ.) Amal Krishna Rai v. Kedar- 
nath Banerjee. 163 I.C. 175 (1)=8 R.P. 633 
<1)=A.I.R. 1936 Pat. 306. 

-O. 34, R. 1—‘ Mortgage security’ — Mean¬ 
ing of. 

Mortgaged security does not mean the mere 
lands which the mortgagor professes to mort¬ 
gage. The mortgaged security means not the 
physical object but the interest therein which the 
mortgagor is competent to transfer by way of 
mortgage at the date of the transaction: 1926 
-Rang. 208, Foil. (Baguley and Mackney, JJ.) 

Q_. D .—115 
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Chettyar Firm of S. M. A. M. v. U Po Maung. 
162 I.C. 731=8 R.R. 582=A.I.R. 1936 Rang. 
198. 

-—0. 34, R. 1—Necessary party—Mortgage 

by Hindu father—Suit on—Son—Joinder of—If 
necessary—Application by son to be joined—Duty 
of Court to allow. See C. I\ Code, O. 1, R. 10. 

A.I.R. 1937 Nag. 121. 

-O. 34, R. 1— Non-compliance with — Effect. 

There is nothing in O. 34, R. 1, C. P. Code, to 
warrant a conclusion that if a mortgagee fails to 
1 join every person interested in the equity of 
redemption as a party to the suit on his mort¬ 
gage, he loses his right against their interests in 
! the mortgaged property. All that that rule pro¬ 
vides is that persons interested in the equity of 
redempion shall be made parties to a mortgage 
suit. But the rule does not go further and lay 
down that if any of them is not made party to 
the suit he is discharged from his liability to pay 
the mortgage debt, nor does it lay down that the 
subsequent sale held in execution of a decree 
passed in such a suit does not affect the interest 
1 of a person who is not a party to it. (Rupchand 
Bilaram and Dadiba C. Mehta, A.J.Cs.) Bhag- 
wandas v. Radhakishin. 30 S.L.R. 42=164 

I. C. 69=9 R.S. 37=A.I.R. 1936 Sind 87. 

-O. 34, R. 1— Non-compliance with — 

Effect—Applicability of O. 1, R. 9 to mortgage 
suits. 

Non-compliance with the provisions of O. 34, 
R. 1, C. P. Code, is not necessarily fatal to a 
suit to enforcee a mortgage. That provision of 
law is subject to the other provisions of the Code 
and on such provision is O. 1, R. 9, which applies 
to mortgage suits also, declare that no suit shall 
be defeated by reason of misjoinder or non¬ 
joinder. (Zia-ul-Hasan, J.) Lasa Din v. 
Mahomed Abdul Shakoor. 15 Luck. 399=1940 
O.W.N. 209=12 R.O. 314=186 I.C. 540=1940 

O. A. 191=1940 O.L.R. 127=1940 A.W.R. (C. 
C.) 113=A.I.R. 1940 Oudh 235. 

-O. 34, R. 1— Non-compliance with—If 

fatal. • 

Failure to make a person interested in the 
equity of redemption a party to the mortgage suit 
is not fatal, as the Court may exercise its powers 
of joining parties under O. 1, R. 10, C. P. Code. 
(Wort and Rowland, JJ.) Satyadeva Narayan 
Sinha v. Tirbeni Prasad. 161 I.C. 579=8 R. 

P. 458=1936 P.W.N. 321=A.I.R. 1936 Pat. 
i53. 

-O. 34, R. 1— Non-joinder of all interested 

parties—Effect of. 

A mortgage is indivisible and if all the parties 
entitled to a share in the money due on the mort¬ 
gage are not upon the record, the suit must be 
dismissed in its entirety. (Stone, C.J. and Bose, 

J. ) Girdhar v. Motilal Champalal Firm. 
1940 N.L.J. 151. 

-O. 34, R. 1— Non-joinder—Death of one 

of the mortgagors before final decree—His legal 
[>representative not brought on record—Final 
decree passed against deceased mortgagor also — 
Validity—Right of other mortgagors to impeach 
sale. 

If in a mortgage suit, the equity of redemption 
is not entirely unrepresented but only some of 
the owners of the equity of redemption are left 
out without any negligence or fault on the part. 
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of the mortgagee, and a decree is passed on his 
mortgage, such a decree is not a void decree. It 
is only the right of redemption of the persons so 

left out which is not affected or cut tbe 

final decree. Such a mortgagee is entitled to 
recover his whole dues from the shares of ose 
persons, who were parties to the suit in ic 
hypothecated properties. Where, therefore b - 
fore the passing of the final decree one of the 
mortgagors defendants dies and his legal repre¬ 
sents not brought on record t^ mor gage 
having been i f oran^of h,s 

also such P a decree is a valid decree against the 
aiso, mhev cannot impeach the sale 

m h e e xecut of g o°f «hat h de 5 ;r?e on the ground that 
{Ee decree was not binding on the legal repre¬ 
sentative of the deceased mortgagor Further it 
? en rVu f f„l whether they could raise the question 

£ f°ecu ion Proceedings'^ (Milter and Kkundkar, 

>/.) Sakt. Nath Rov Choudhury v. Regis- 

United Bank, Ltd. I.L.R. (1939) 

1 Cal' 493=184 I C. 786=12 R.C. 306=70 C. 
I f 47 = 43 _ C.W.N. 453=A.I.R. 1939 Cal. 403. 

-,4 r Non-joinder—Omission to 

ZGiGd purchaser of part of equity of redemp- 
’■ P p„rrhascr at execution sale—Rights of. 

If the ownership of the equity of redemption is 
.ftmnletelV represented in the mortgage suit, the 
nmchaser at the mortgage sale acquires the entire 
S of redemption together with the hen of 
the mortgagee which he may use, if necessary 
for h. P s protection. If however the equity of 
redemption is wholly unrepresented in the action, 
the purchaser at the mortgage sale acquires 
nothing He does not get the equity of redemp¬ 
tion which includes the right to possess the mort- 
' ,1 nrnnertv The hen of the mortgagee also 

transferred to him. If mortgagee sells the 

property to satisfy his debt, lie must be taken 
therefore to sell the mortgaged property dis¬ 
charged of his own hen. But if, in fact, lie sells 
Sing and the sale is liable to be set aside, 
becausl the mortgagor had no property to sell, 
the mortgagor's lien cannot pass to the purchaser. 
In spite of the sale it remains in the mortgagee. 
But where however the mortgagee sells some¬ 
thing, the sale, though it fails to be effectual in 
every other respect, operates as an assignment ot 
the mortgage to the purchaser and he can use it 
for his own protection. But the purchaser can¬ 
not compel a purchaser of a part of the equity 
of redemption who has not been impleaded in 
the mortgage suit to redeem him, after the right 
to enforce the mortgage has become barred by 
limitation. (S. K. Ghose and Nasmi Ah JJ) 
Dhapubai v. Chandra Nath Chakrabarty. 
176 I C 745=11 R.C. 169=67 C.L.J. 429=42 
C.Vn 721=A.I.R. 1938 Cal. 524. 

__O. 34, R. 1— Non-joinder■—Suit for re¬ 
demption of mortgage — Non-joinder of necessary 

^ If^a person interested in the equity of redemp-, 
tion is known he ought to be made a party to a 
redemption suit in order to safeguard his right. 
But if he is not known or if it was not possible 
to have made him party, due provision may be 
made in the decree for safeguarding hls 
Where he is deliberately omitted, still reliefi can 
be given to the parties before Court. {Venkata 
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ramana Rao, J.) Periakaruppa Pillai v. Satya- 
NARAYANAMOORTHY. 1936 M.W.N. 1005=168 
I.C. 899=9 R.M. 656=A.I.R. 1937 Mad. 136. 

-O. 34, R. 1— Non-joinder — Suit, if can be 

sent back to trial Court on Letters Patent appeal 
— Practice. 

Where in a mortgage suit the plaintiff had 
failed to bring all the parties concerned on the 
record and had also failed to bring before the 
Court materials sufficient to enable it to work out 
the account, the suit should not on a Letters 
Patent appeal, be sent back to the trial Court for 
the addition of the parties and for accounts to 
be taken on a proper basis, as that would mean 
a complete rehearing involving the leading of a 
considerable amount of new evidence. The suit, 
in such circumstances, can rightly be dismissed. 
59 I.A. 106, Rel. on. ( Roberts, C.J. and Leach , 
J.) S. N. V. R. Chettyar Firm v. K. Y. A. 
Chettyar Firm. 171 I.C. 168=10 R.R. 135= 
1937 Rang.L.R. 13=A.I.R. 1937 Rang. 220. 

-O. 34, R. 1— Non-joinder—Usufructuary 

mortgage—Suit for possession on basis of by one 
co-mortgagee alone — Non-joinder of other co- 
mortgagee—If fatal. 

A suit by one co-mortgagee for possession on 
the strength of a usufructuary mortgage is not 
one in which a decree under O. 34, C.P. Code, 
would have to be ultimately passed. A co-mort¬ 
gagee may well be entitled to possession as against 
the mortgagor, but he is entitled to recover 
possession of the entire estate as he has an interest 
in every inch of the ground so long as the integrity 
of the mortgage is not broken, although it may 
be necessary in order to protect the interest of 
the mortgagee to implead him. Such a mortgagee 
can be impleaded even at a late stage of the appeal. 
The non-joinder of the co-mortgagee to a suit by 
one co-mortgagee is not a fatal defect under O. 34, , 
R. 1, C. P. Code. ( Sulaiman, C.J. and Bcnnet, J.) 
Amir Husain v. Abdul Samad. 1937 A.L.J. 719 
=I.L.R. (1937) All. 723=1937 A.L.R. 883=10 
R.A. 309=171 I.C. 743=1937 A.W.R. 641=A. 
I.R. 1937 All. 646. 

-O. 34, R. 1— Paramount title— Defendant 

in mortgage suit claiming title independently of 
mortgagor—Duty to set up his paramount title 

5*. 11, Expl. 4 . • , • 

Where the defendants to a mortgage suit claim 
under a title quite independent of the mortgagors 
that title cannot be properly brought in issue in 
a suit based upon a mortgage to which the only 
proper parties are the mortgagors and mortgagees 
and the purchasers of the equity of redemption. 

It makes no difference that it happens to be the 
same individual who claims personal title and who 
is joined as interested in the equity of redemption. 
The defendant is not bound to raise a paramount 
title which is not impugned and which he did not 
even get from the mortgagors nor is he bound 
under S. 11, Expl. 4, C.P. Code, to raise the 
question as it lies outside the scope and nature 
of the suit. ( Davis, J.C.) Matomal Jbangi- 
mal v. Bhanwarmal Badomal. I.L.R. (19W> 
Kar. 302=A.I.R. 1940 Sind. 103. 

-O. 34, R. 1 —Person having an inieres .\- 

Holder of decree against the mortgagor ge"™Z 
receiver appointed—If necessary P^J^ 

Code, O. 1 R. 10 (2)— TJ*. Act, S. 91. 
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The holder of a money decree against the mort¬ 
gagor who has obtained an order for a receiver 
in execution of his decree is not a person having 
an interest in the mortgaged property or in the 
right of redemption so as to make him a necessary 
party to a suit on the mortgage under 0.34, R. 1. 
Such a person is not a party whose presence before 
the Court is necessary in order to enable the Court 
effectually and completely to adjudicate upon, and 
settle, questions involved in the suit. The Court 
has consequently no power to add him as a party 
under O. 1, R. 10 (2), C. P. Code. The fact that 
the decree in his favour is a consent decree which 
provides that the property comprised in the mort¬ 
gage will remain charged for the decretal amount 
cannot give him the right to redeem the mortgage 
under S. 91 of the Transfer of Property Act, 
when that decree has not been registered. 
(Panckridgc , J.) Simruram Bfriwalla v. 

Gui.zarii.al Thakur. I.L.R. (1937) 1 Cal. 65 
= 164 I.C. 1009=9 R.C. 332=40 C.W.N. 974. 

-O. 34, R. 1—Person having an interest— 

Paramount title—Vendee from mortgagor prior 
to mortgage—Tf proper party to suit on mortgage. 
See C. P. Code, S. 11, Expl. IV. 1936 A.W.R. 
157=A.I.R. 1937 All. 251. 

-O. 34, R. 1— Prior mortgagee joined as 

party in suit on subsequent mortgage — Jurisdic¬ 
tion of Court to decide matters raised in suit. 

Although a prior mortgagee is not a necessary 
party to a suit on a subsequent mortgage yet the 
Court has jurisdiction to decide the matters raised 
in the suit on the contention of a prior mortgagee 
being joined as a party where a prior mortgagee, 
on being joined in a suit on a subsequent mort¬ 
gage raises no objection to his being joined as a 
party, and, does not object to the issues framed 
by the Court as to the genuineness or otherwise 
of his mortgage, but on the contrary accepts the 
issues and offers evidence in support of his title 
as a mortgagee and each party has full opportunity 
of adducing evidence as it wishes and the merits 
of the case have not been affected by the introduc¬ 
tion of the issues, the Court has jurisdiction to 
decide the matters raised in the suit on the con¬ 
tention of the prior mortgagee being joined as a 
party. Having assumed the role of being a proper 
and a necessary party to the suit, he cannot, after 
the issues have been decided against him, contend 
that he was not properly joined as a party in the 
suit. (Mackney, J.) Ledi Pitaka Association 
v. Maung Po Thene. 164 I.C. 445=9 R.R. 95 
=A.I.R. 1936 Rang. 340. 

---O. 34, R. 1 —Proper and necessary party — 

Suit by a subsequetit mortgagee—Prior mortgagee 
whose suit was dismissed as against him , if to be 
party in. 

A prior mortgagee whose suit on the mortgage 
was dismissed as against the subsequent mortgagee 
is not only a proper but a necessary party to the 
suit brought by the subsequent mortgagee on the 
basis of his mortgage. ( Srivastava , C.J. and 
Zia-ul-Hasan, J.) Sheo Prasad Lal v. Prakash 
Rani. 13 Luck. 625=10 R.O. 121 = 171 I.C. 434 
=1937 O.L.R. 558=1937 O.W.N. 1118=A.I.R. 
1938 Oudh. 10. 

-O. 34, R. 1.— Proper parties — Mortgage 

suit against firm—Mortgagees claiming certain 
Persons are not partners—Such persons, if proper 
Parties, 
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Where in a suit on mortgage against a firm, the 
mortgagees claim that certain persons are not 
partners and have no interest in the mortgage at 
all and where the persons concerned equally deny 
that they arc partners and they have any interest 
in the mortgage, such persons may be struck out 
and the Court does not exercise its jurisdiction 
illegally or with material irregularity in refusing 
to examine the issue as to whether these per¬ 
sons are or are not partners. But the mortgagees 
are not precluded from obtaining a decree against 
the firm, provided they have served summons on 
the firm. Even if these persons claim as co- 
owners ignorant of the mortgage, they are claim¬ 
ing adversely to both the mortgagors and the 
mortgagees and they are not proper parties to 
the suit. ( Mya Bu and Mackney, J J.) R.M.P. 
Ch f.ttvar Firm v. Sini Moha.mf.d, 172 I.C. 672 
= 10 R.R. 272=A.I.R. 1937 Rang. 351. 

-O. 34, R. 1—Scope and effect of—Suit on 

first mortgage—Failure to implead second mort¬ 
gagee—Effect—If enlarges rights of latter or 
entitles him to ignore the existence of the first 
mortgage. See Mortgage—Prior and Subse¬ 
quent Mortgagees. 1940 M.W.N. 256. 

-O. 34, R. 1—Scope—If controls O. 1, R. 9— 

Mortgage—Suit for redemption—Omission to im¬ 
plead some proprietors interested in equity of 
redemption—If fatal. See C. P. Code, O. 1, R. 9 
and O. 34, R. 1. 18 Pat.L.T. 289. 

--—O. 34, R. 1— Scope—Mortgage decree 

against Hindu manager not described as such — 
Effect of. 

In the absence of any express provision in O. 34, 

R. 1, C. P. Code, there is no reason why a mort¬ 
gage decree passed against the manager of a joint 
Hindu family or the auction sale held in execu¬ 
tion of a decree passed against him should not 
have the same effect whether he is sued as 
manager of the joint family or not. R. 1, is a 
rule of procedure and does not purport to deal 
with substantive rights of parties or the extin¬ 
guishment of such right. (Rupchand Bilaram 
and Mehta, A.J.Cs.) Bhagwandas v. Radha- 
kishan. 30 S.L.R. 42=164 I.C. 69=9 R.S. 37 
=A.I.R. 1936 Sind 87. 

-O. 34, R. 1—Scope—Mortgaged property 

attached and sold under S. 88, Cr. P. Code, after 
mortgage—What passes—Suit by mortgagee to 
enforce mortgage against purchaser at sale under 

S. 88, Cr. P. Code—Government—If necessary 

party. .SVe Cr. P. Code, S. 88. 18 Pat.L.T. 
814* 

——- O* 34, R. 1— Scope — Mortgage suit — 
Joinder of parties—Owner of equity of redemp¬ 
tion—If to be always a defendant—Suit by such 
ozvner as plaintiff—If incompetent. 

O. 34, R. 1, C. P. Code does not require that 
in a suit on a mortgage, the owner of the equity 
of redemption must always fill in the role of a 
defendant. It is enough if all the interests in 
the property are represented in the suit. A suit 
by a purchaser of mortgaged property to enforce 
a mortgage which he has paid off is competent. 
(.King and K. S. Mcnon, JJ.) Arumuga Bathan 
v. Semba Goundan. 59 Mad. 1042=163 I.C. 
704=9 R.M. 43=1936 M.W.N. 408=43 L.W. 
628=A.I.R. 1936 Mad. 814=70 M.L.J. 719. 

--—-O. 34, R. 1— Scope—Mortgage suit —• 

Omission to bring on record all persons having 
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C. P. CODE (1908), O. 34, R. 1. 

equity of redemption — Effect—Decree for amount 
If may be passed. 

The general rule is that all persons having the 
equity of redemption ought to be brought on the i 


C. P. CODE (1908), O. 34, R. 3. 

Held, that the order directing mortgagee to 
possession on default of three successive instal- 
ments was erroneous as O. 34, R. 2, applied to 

___ . foreclosure and the mortgagee was entitled to 

record of a suit on the mortgage; the failure to decree under O. 34, R. 4. The stage at which the 
bring any one of them on the record does not, mortgagor should ask the Court for fixing instal- 
however, necessitate the dismissal of the suit if ments would be reached, when decree-holder ap- 
the Court in his absence can deal with the matter: plied under O. 34, R. 6 , to the Court to proceed 
in controversy so far as regards the rights and j against the person of the mortgagor. ( Middleton, 
interests of the parties actually before it. The J.C. and Mir Ahmad, A.J.C.) Makhan Singh 
decree in the suit would not affect the interests of v. Lakhmi Das. 167 I.C. 26=9 R. Pesh. 83= 
the parties not before the Court But that does A.I.R. 1937 Pesh. 31. 

not mean that the Court can only pass a decree -O. 34, R. 3 —Final decree for foreclosure 

for something less than the amount due on the — pj 0 appeal filed against decree—Terms of 
mortgage. The Court can pass a decree for the decree, if can be altered or varied by Court. 

#»nti're morteaere amount without any reduction in A final decree for foreclosure passed according 


KT1 1C lUOllKWh'' • • - ^ --- I- V 

consequence of some of the parties not being on t o O. 34, R. 3, C. P. Code, which has become an 
rpcord (Rowland and Manohar, JJ.) Muham- | absolute decree by reason of no appeal having 

mad Yunus v. Champamani Bird 18 * 1-1938 
,_ 1 7 q tc 549=5 B.R. 252=11 K.t*. 

P.W.N. 885=19 Pat.L.T. 875=A.I.R. 1939 Pat. 

49 . 

_O 34 R 1 —Third party claiming interest 

the property, not in the interest of mortgagor 
property—Right of such party, if affected by 


in 

in 


W Sn a° wrt on*a mortgage a third party claimed 
interest in the fields, not in the mortgagors 
Merest On their claim they had no right, to 
redeem so no decree should be passed against 
them They can in no way be disadvantaged by 
the fact that their claim is not adjudicated on 
in the mortgage suit. (Baguley and Mackney, 

I1 \ Chettiyar Firm of S. M. A. M r. U Po 
Maunc. 162 I.C. 731=8 R.R. 582=A.I.R. 1936 

Rang. 198. 

n 34 R. 1— And U. P. Enc. Est. Act, 

R 5 _ o' 34 ,” R- 1 , if applies t0 proceedings 

under Enc. Est. Act-Persons interested in mort- 
aaoe subject-matter of proceedings under the 
Fnc ’ Est Act — If can be made parties. 

It is doubtful whether it is contemplated by 
the Enc. Est. Act, that the provisions of R. 1 of 
O 34 C. P. Code, should apply to proceedings 
under' that Act. But in a case where a mortgage 
is the subject-matter of proceedings under the 
U P. Enc. Est. Act, there would be no inconsis¬ 
tency with the provisions of the Act, in allowing 
the persons interested in the mortgage^ to be 
made parties to the case. (Thomas C.J. and 
Bennett, J.) Dwarka Nath Stnc.h v. Raj 
Rani. 190 I.C. 76=1940 O.L.R. 523=1940 O. 
W.N. 716=1940 O.A. 691 = 1940 R.D. 353. 

_O 34 Rr. 2, 4 and 6 — Mortgage suit— 

Mortgagee claiming decree against property and 
person—Court granting decree payable in instal¬ 
ment ts and on mortgagor's default, entitling mort¬ 
gagee to possession under R. 2—Legality of order 
—Mortgagee's right to decree under R. 4—Instal¬ 
mentswhen may be fixed. 

In a suit on mortgage, the mortgagee claimed 

a decree for Rs. 32.000 against the mortgaged 
property and person of the mortgagor. The 
Court passed a decree, making the decretal 
amount payable in eight annual instalments and 
entitling the mortgagee to possession under U. 

R 2 C. P. Code, in case mortgagor failed to pay 
three instalments regularly. Mortgagee appealed 
from it claiming decree under O. 34, R. 4. 


been filed against it cannot be varied or altered. 
An order of Court the effect of which would be 
to interfere with its terms, is irregular and 
without jurisdiction. ( Abdul Qayoom, C.J.) 
Mahasha Ram Lal v. Mt. Ishwari. 39 P.L.R. 
J. & K. 138. 

-O. 34, R. 3 (4) (Rangoon High Court) 

—Cause of action for personal remedy—When 
accrues—Suit on mortgage by deposit of title 
deeds filed more than three years after date of 
promissory note—Fresh note executed after three 
years — Mortgagee's right to personal decree — 
Limitation Act, S. 19 —Contract Act, S. 25 (3). 

There is only one cause of action on a mortgage 
giving rise both to a relief by way of final decree 
for sale and also to an additional remedy by way 
of a personal decree for the balance. There is 
no separate cause of action for the personal 
remedy accruing after the mortgaged property 
is found on sale to be insufficient to satisfy the 
mortgage debt. Accordingly a decree under 
O. 34, R. 3 (4), C. P. Code, as amended by the 
Rangoon High Court, cannot be obtained when at 
the date of filing of the suit the personal remedy 
in the mortgage suit is barred. Where, there¬ 
fore, a suit on a mortgage by deposit of title deeds 
is filed more than three years after the date of 
the promissory note given by the mortgagor for 
the amount of the mortgage debt, the personal 
remedy is barred by limitation. A fresh promis¬ 
sory note given by the mortgagor will be of no 
assistance to the mortgagee by way of an acknow¬ 
ledgment under S. 19 of the Limitation Act, if 
such note was executed more than three years 
after the date of the first promissory note. The 
fresh promissory note, no doubt, constitutes a 
new promise under S. 25 (3) of the Contract Act. 
but it cannot alter the pre-existing cause of action 
though it does give rise to a new one. The failure 
of the mortgagee to bring an action on the new 
promissory note would, therefore, be fatal to his 
cause of action for a personal remedy. (Roberts, 
C.J. and Sharpe, J.) Smith v. Heptonstaix. 
1938 Rang.L.R. 6=177 I.C. 63=11 R.R. 95= 
A.I.R. 1938 Rang. 134. 

-O. 34, R. 3 (4) (Rang.)— Personal decree 

if can be passed without sale. . 

Where the parties agree that the mortgagee 
property should be taken over by the plamtilt a 
a valuation in lieu of a Court sale, a person 
decree can be passed without sale of the mon- 
gaged property for the balance. (Boguley aru* 



x8 3 3 CIVIL, CRIMINAL AND REVENUE. 1834 


C. P. CODE (1908), O. 34, R. 4. 

Mostly, JJ.) V. N. A. Firm v. Bank of Chetti- 
nad. Ltd. 179 I.C. 875=11 R.R. 351=A.I.R. 
1938 Rang. 353. 

-O. 34, Rr. 4 and 11 (as amended in 1929) 

—Applicability—Mortgage decree prior to 1929— 
Interest from date fixed for redemption to date 
of realisation—Award of—Power of Court before 
and after amendment. See C. P. Code, S. 31, 
R. 11 ( b ) as amended in 1926. 40 C.W.N. 328= 
A.I.R. 1936 P.C. 63=70 M.L.J. 355 (P.C.). 

-O. 34, Rr. 4, 6 and S. 48— Compromise 

mortgage decree—Preliminary and final decree 
and later a personal decree, if could be passed — 
Limitation under S. 48— Starting point. 

Where a compromise mortgage decree itself 
makes provision for a preliminary and a final 
decree, there could be no objection to the passing 
of a preliminary decree under O. 34, R. 4 and 
to its being made absolute on the expiry of the 
time fixed in the compromise. Nor could there 
be an objection to a personal decree for the 
balance being subsequently awarded to the decree- 
holder. Time for purposes of S. 48, C.P. Code, 
would run from the date of the passing of the 
final decree. ( Zia-ul-Hasan and Bennett, JJ.) 
Bunyad Husain v. Balladh Das. 15 Luck. 95 
= 1939 O.W.N. 927=184 I.C. 543=12 R.O. 134 
=1939 O.L.R. 639=1939 A.W.R. (C.C.) 227= 
A.I.R. 1940 Oudh 90. 

-O. 34, R. 4 —Interest from suit till redemp¬ 
tion—Rate of—Right of mortgagee. 

Mortgagee is entitled to claim interest from the 
date of suit till the date for redemption at ♦he 
rate fixed in the mortgage deed as till the period 
for redemption has expired the matter remains in 
contract, and the interest has to be paid at the 
rate and with the rests, specified in the contract 
of morgage. (Tek Chand and Abdul Rashid, 
JJ.) Ghulam Mohammad v. Rajeshwar. A. 
I.R. 1940 Lah. 333. 

-O. 34, R. 4—Mortgage by statutory agri¬ 
culturist — Suit on—Form of decree.. .See Punjab 
Alienation of Land Act, S. 16. 42 P.L.R. 110. 

-O. 34, R. 4 —Mortgage decree—Pozuer of 

Court to fix the order in which the items are to 
be sold — Considerations. 

The Court has under O. 34, R. 4, C. P. Code, 
the power to direct the order in which the various 
items of the mortgaged properties are to be sold, 
provided the order laid down by the Court does 
not prejudice in any way the rights of the mort¬ 
gagee decree-holder. ( Iqbal Ahmad and Verma, 
JJ.) Karimul Rahman Khan v. Saraswati 
Sugar Syndicate Lahore. I.L.R. (1939) All. 
150=182 I.C. 493=12 R.A. 23=1939 A.W.R. 
(H.C.) 17=1939 A.L.J. 53=A.I.R. 1939 All. 
314. 

--O. 34, R. 4 —Mortgagee allowed to remain 

in possession of mortgaged property for fixed 
period under deed — Mortgagee's right of sale. 

Where the words in a mortgage deed with 
regard to redemption after the period of three 
years has elapsed clearly indicate that the redemp¬ 
tion was considered to be de rigneur at the end of 
the stipulated period and that it was not intended 
that the mortgagee should continue to occupy the 
land afterwards, it will be inequitable to refuse 
the relief to recover the mortgaged money by sale 
of the property as plaintiff is entitled to a decree 
for the sale, as contemplated by O. 34, C. P. Code. 


C. P. CODE (1908), O. 34, R. 4. 

( Middleton, J.C. and Mir Ahmad, A.J.C.) 

Saifullah Kiian v. Cmaman Lal. 160 I.C. 986 
=8 R. Pesh. 140=A.I.R. 1936 Pesh. 43. 

-O. 34, R. 4 —Order regulating sale of 

mortgaged property—If appealable. See C. P. 
Code, S. 47 and O. 34, R. 4—Appeal. I.L.R. 
(1939) All. 150 = 1939 A.W.R. (H.C.) 17=A.I. 
R. 1939 All. 314. 

-O. 34, R. 4 —Preliminary decree — Subse¬ 
quent adjustment out of Court—If can be 

recognised. 

The terms of a preliminary decree passed 
according to the provisions of O. 34, R. 4, C. P. 
Code, as regards payment in Court, etc., are 

imperative. Any payment or adjustment out of 
Court is not intended to be recognised under O. 34. 
If, of course, both the parties appear in Court 
and agree to a certain adjustment and the Court 
sees no reason otherwise to disallow it as “unlaw¬ 
ful”, the position may be different. In such 

circumstances, the adjustment may be taken to 
have been made with the express or implied per¬ 
mission of the Court and consequently there will 
be no objection in principle to the variation of the 
terms of the decree. ( Bhide, J.) Raja Ram v. 
Allahabad Bank, Ltd. I.L.R. (1939) Lah. 313 
=41 P.L.R. 26=185 I.C. 75=12 R.L. 263 (2) = 
A.I.R. 1939 Lah. 79. 

-O. 34, Rr. 4 and 5 —Preliminary decree 

based on Compromise—Final decree passed after 
notice to judgment-debtor — Judgment-debtor riot 
putting in appearance—If can plead in execution 
that final decree was unnecessary. 

Where the decree-holder applied for the 
preparation of the final decree and notice of that 
application was served on the judgment-debtor 
but he did not put in an appearance and the Court 
thereupon passed a final decree, the judgment- 
debtor cannot be heard to say that the final decree 
was passed unnecessarily in as much as the 
preliminary decree prepared in terms of the com¬ 
promise was itself capable of execution. If, 
therefore, the decree-holder applies for execution 
of the final decree within three years of the date 
of the final decree but more than three years 
after the preliminary decree, the judgment-debtor 
cannot plead that the preliminary decree based 
on the compromise did not require to be made 
absolute and that as the application for execution 
had been brought beyond three years of that date, 
it was barred by time. ( Zia-ul-Hasan , J.) 

Sanktha Prasad v. Kashi Nath. 170 I.C. 533 
= 10 R.O. 34=1937 O.L.R. 453=1937 O.W.N. 
796=A.I.R. 1937 Oudh 453. 

--—O. 34, Rr. 4 and 15—Scope and effect of 

—Suit to enforce charge—Form of decree—Duty 
of Court. See C. P. Code, S. 152. 1937 M.W.N. 
1013. 

-O. 34, R. 4— Scope — Preliminary decree — 

Form of—If personal decree against defendant — 
Suit for possession by vendee—Unpaid purchase- 
money due to vendor—Charge in favour of the 
vendor declared—Time for payment fixed and 
vendor given right to recover amount by sale in 
default of payment—Sale of property to third 
party — Vendor's right to proceed against other 
property of vendee — Decree—If personal decree. 

A suit to enforce a charge is treated as one to 
enforce a mortgage and the decree passed in such 
suit is in the form of a preliminary decree as 
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prescribed by O. 34, R. 4, C. P. Code. Ther- is 

no direction in the form prescribed against the 

defendant personally to pay the amount The 

decree in a suit for possession by a vendee of 

immovable property declared a charge on the 

oroperty in favour of the defendant who as 

Unpaid vendor was entitled to such charge under 

S. 54 (4) (b), T. P. Act; it then provided that 

the plaintiff should pay the money (unpaid price) 

within six months from the date of the decree 

and then proceeded to direct that in the event of 

the amount not being paid, the defendant should 

t i,e court-fee on the amount due to him and 

recover the amount by sale of the property in 

suit After this decree, the property was sold 

to a third party in execution of a decree against 

the plaintiff. Thereupon without taking any 

further steps, the defendant applied for execution 

by attachment and sale of another property of 

the plaintiff. The latter objected on the ground 

that there was no personal decree against him 

for payment. . ....... 

Held, that the decree in terms did not either 

order the plaintiff to pay the amount personally 

or give a right to the defendant to recover the 

amount otherwise than by a sale of the property 

in suit. To be able to do so, a further step under 

O 34, R. 6 was necessary. The decree was not 

a personal decree and did not permit execution 

on the footing against other property of the 

plaintiff. ( Kama, J.) Gurupadappa Mallappa 

•v. Basappa Shiddappa. 42 Bom.L.R. 592=4.1. 

R. 1940 Bom. 276. 

_O. 34, Rr. 4 and 5—Scope—Powers of 

Court as to marshalling apart from S. 56, T.P. 
Act See T.P. Act (as amended in 1929), S. 56. 
1940 M.W.N. 551=(1940) 2 M.L.J. 27. 

_-O. 34, R. 4 (1) (before amendment of 

1929)— Construction — Subsequent interest — 

Meaning of. 

The ‘subsequent interest” which R. 4 fl) of 
O. 34, C. P. Code, before its amendment in 1929, 
provided for payment out of the sale proceeds 
could only be the interest on the decretal amount 
awarded under S. 34, C.P. Code. (Sir George 
Lowndes.) Kusum Kumari v. Debi Pros ad 
Dhandhania. 63 I.A. 114=15 Pat. 210=38 
Bom.L.R. 349=1936 O.W.N. 283=1936 M.W. 
N. 308=40 C.W.N. 328=160 I.C. 285=8 R.P.C. 
146=1936 A.L.J. 108=43 L.W. 268=1936 A. 
W.R. 204=17 Pat.L.T. 89=1936 O.L.R. 91 = 
1936 All.L.R. 155=1936 P.W.N. 122=63 C.L.J. 
154=A.I.R. 1936 P.C. 63=70 M.L.J. 355 


(P.C.). 

-O. 34, R. 4 (3) —Anomalous mortgage — 

Suit for foreclosure—Power to pass decree for 
sale — T. P. Act (as amended in 1929), 5*. 67. 

A Court has jurisdiction to order a sale in a 
foreclosure suit, under O. 34, R. 4 (3), C. P. 
Code, in the case of an anomalous mortgage. 
Under S. 67 of the T. P. Act as amended by the 
Amendment Act of 1929, two remedies can alter¬ 
natively be given in the case of an anomalous 
mortgage which by its terms confers the right to 
foreclosure, namely, sale or foreclosure. (Stone, 
C.J. and Digby, J.) Bhagwantrao v. P».mod\r. 
I.L.R. 1938 Nag. 91=179 I.C. 129=11 R.N. 271 
=20 N.L.J. 285=A.I.R. 1938 Nag. 112. 

-O. 34, R. 4 (3) and T. P. Act, S. 58 (g) 

—‘Lahangahan’ mortgage—Decree that could be 


C. P. CODE (1908), O. 34, R. 4. 

passed—Scope and grounds for the exercise of 
discretion of Court. 

In the case of a lahan gahan mortgage, the 
Court can pass a decree either for foreclosure or 
for sale. Where the interest under the mortgage 
was excessive and where it was allowed to accu¬ 
mulate for a number of years, it was held that 
the circumstances warranted the exercise of the 
Court’s discretion in ordering only sale. (Stone, 
CJ. and Bose, J.) Sitaram v. Krishna Rao. 
1940 N.L.J. 179=A.I.R. 1940 Nag. 156. 

—--O. 34, R. 4 (4)— Subsequent mortgagees — 

Right to apply for sale—Duty of Court. 

Where in a suit on the first mortgage the rights 
of the subsequent mortgagees are adjudged, it is 
necessary to safeguard their interests including 
the right to obtain an order that the property be 
sold. The subsequent mortgagees cannot be 
deprived of the right of putting up the property 
to sale in all circumstances. Para. 7 of Form 
No. 9 of Appendix D must be interpreted as 
authorising the Court to pass suitable orders so 
as to safeguard the right of the subsequent mort¬ 
gagees, if any, to obtain a final decree or to sell 
the property. (King C.J. and Nanavutty, J.) 
Nand Lal Manucha v. Ajodhya Bank, Ltd., 
Fyzabad. 12 Luck. 72=160 I.C. 165=8 R.O. 
247 (2) = 1936 O.W.N. 139=1936 O.L.R. 42= 
A.I.R. 1936 Oudh 183. 

-O. 34, R. 4 (4)— Suit on prior mort¬ 
gage—Subsequent mortgagee impleaded as 
party—Rights and remedies of. 

Under O. 34, R. 4 (4), C. P. Code, a subse¬ 
quent mortgagee who is impleaded as a party to 
a suit on a prior mortgage is entitled at least to 
redeem the plaintiff or to receive his own mort¬ 
gage money out of the surplus sale proceeds 
remaining after satisfaction of the plaintiff’s 
mortgage. If they pay off the plaintiff he be¬ 
comes entitled to apply for a final decree for sale 
in the plaintiff’s stead. (Sir George Rankin.) 
Hem Chandar Roy v. Suradhani Debya. 189 
I.C. 509=52 L.W. 393=1940 O.W.N. 774=21 
P.L.T. 655=1940 O.A. 788=1940 A.W.R. (P. 
C.) 140=42 Bom.L.R. 993=1940 M.W.N. 998 
= 1940 O.L.R. 537=A.I.R. 1940 P.C. 134 (P.C.) 
= (1940) 2 M.L.J. 550. 

-O. 34, R. 4 (4), Sch. 1, App. D, Forms 

9 and 10— Suit by puisne mortgagee impleading 
as defendant prior mortgagee who is also a sub¬ 
sequent mortgagee—Plaintiff not offering to 
redeem prior mortgage—Form of decree—-Proper¬ 
ties covered by subsequent mortgage including 
property not included in plaintiff’s mortgage — De¬ 
fendant, if entitled to decree for sale in respect 
of such additional property—His right to personal 
decree. 

Form No. 10 of Appendix D applies to a case 
where a puisne mortgagee sues for redemption or 
the prior mortgage and foreclosure or sale on 
subsequent mortgage. Where the puisne mort¬ 
gagee impleads in his suit as a defendant a 
person who, in respect of the plaintiff's mort- 
gage, is in the position of a prior mortgagee witn 
regard to certain properties, and subsequent mor - 
gagee with regard to the remaining properties as 
also with regard to an additional property, an 
does not offer to redeem the prior mortgage 
impleads the defendant merely t° PJ® “ ir ” 
opportunity to settle the! order in which tne pro- 
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perties should be sold, the latter is not entitled as 
of right to get a decree in Form No. 10 in res¬ 
pect of the properties covered by the prior mort¬ 
gage. It is for the plaintiff to seek relief and a 
decree in favour of the prior mortgagee as such 
in accordance with Form No. 10 may result in 
hampering the relief which the plaintiff is en¬ 
titled to get in his suit. In such circumstances, 
the Court would be acting properly in directing 
a decree to be drawn up in Form No. 9 with the 
necessary variations. With regard to the pro¬ 
perties covered by the subsequent mortgage, the 
defendant is not entitled to get a mortgage de¬ 
cree for sale in respect of the additional proper¬ 
ty which is not included in the mortgage in favour 
of the plaintiff. Forms Nos. 9 to 11 mentioned 
in O. 34 , R. 4 (4), C.P. Code, relate to the 
same property which is the subject-matter of the 
mortgage whether as between the mortgagor and 
the mortgagee or as amongst successive mort¬ 
gagees. If the additional property is to be exclu¬ 
ded from the decree for sale, it follows that the 
defendant is not entitled to get a personal decree. 
This view is consistent with para. (4), Cl. (iv) 
of Form No. 9. (5\ K. Ghose and McNair, 

JJ.) AkHILBANDHU GuHA V. SURADHANI DeBYA 

Choudhurani. 170 I.C. 926=10 R.C. 214= 
65 C.L.J. 1=A.I.R. 1937 Cal. 446. 

-O. 34, R. 5— Appeal from preliminary 

decree pending—Jurisdiction to make final de¬ 
tree—Preliminary decree affirmed on appeal — 
Effect on final decree already made. 

The Court has jurisdiction to make a final de¬ 
cree during the pendency of an appeal against the 
preliminary decree. The final decree so made is 
not wiped off or destroyed by the affirmance of 
the preliminary decree by the Appellate Court. 

( Derbyshire, C.J. and Nasim Ali, J.) Bhola- 
nath Sen v. Jogendra Mohan. I.L.R. (1939) 
1 Cal. 477=69 C.L.J. 355=186 I.C. 215=12 
R.C. 455=43 C.W.N. 401=A.I.R. 1939 Cal. 
601. 

-O. 34, R. 5 (as amended in 1929)— 

Applicability—Sale taking plate after amend¬ 
ment coming into force—Right to redeem till date 
of confirmation. 

It is well-settled that the law of procedure gov¬ 
erns all pending cases from the time it comes into 
force, unless there is anything in the amending 
Aot to the contrary. The provisions of O. 34, 
R. 5, C.P. Code, as amended by Act XXI of 
1929 which came into force on the 1st April, 1930 
are, therefore, applicable to a sale which takes 
place thereafter, and the right to redeem is avail¬ 
able to the judgment-debtor till the date of the 
confirmation of the sale. ( Addison and Abdul 
Rashid, JJ.) Suraj Bhan v. Allahabad Bank, 
Delhi. 164 I.C. 53=9 R.L. 75=38 P.L.R. 
259=A.I.R.' 1936 Lah. 562. 

■ Q. 34, R. 5— Application under — Notice 
to defetidant—Power of Court to order and issue. 

On an application under O. 34, R. 5, notice 
should usually issue, as a matter of justice and 
prudence. The Court has jurisdiction to order 
notices to issue to the defendants. ( Davis, J.C.) 
Paemomal v. Khuda Bakhsh. 31 S.L.R. 180 
=172 I.C. 520=10 R.S. 163=A.I.R. 1937 
Sind 273. 
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-O. 34, R. 5 and O. 22, R. 4 —Death of 

mortgagor after preliminary decree—Brother and 
his son added as legal representatives—Objection 
that property is joint family property—If can be 
raised at the time of passing of final decree. 

Where on the death of a mortgagor after the 
passing of a preliminary decree, his brother and 
nephew are brought on record as his. legal rep¬ 
resentatives and an application is made for a final 
decree it is not open to the legal representatives 
to plead that the property covered by the decree 
is joint family property and that the mortgage 
was not binding on them as being without legal 
necessity and that a final decree could not be pass¬ 
ed. These defences have reference only to the 
personal rights of the objectors and they could 
not be raised under O. 22, R. 4, C.P. Code. 

, {Thom, C.J. Allsop and Ganga Nath, JJ.) Ram 
Ugrah Ojha v. Ganesh Singh. I.L.R. (1940) 
All. 153=186 I.C. 542=12 R.A. 412=1940 A. 
L.J. 32=1940 A.W.R. (H.C.) 45=1940 O. 
L.R. 132=A. I. R. 1940 All. 99 (F.B.). 
- O. 34, R. 5— Decree for sale — Applica¬ 
tion of sale proceeds—Costs and interests—If can 
have priority over mortgage debt. 

There is no doubt that a creditor to whom 
principal and interest are due, is entitled to ap¬ 
propriate against the interest any sum the debtor 
pays without stipulating that it is to be appro¬ 
priated against the principal. But there is no 
reason why this principle should be imported in¬ 
to the execution of decrees which are provided 
for by the C.P. Code. In cases in which a de¬ 
cree has been passed in the usual form, prescrib¬ 
ed under R. 5 of O. 34, costs and interest can¬ 
not have priority over the actual mortgage debt 
declared to be due in the preliminary decree and 
the rule laid down in O. 34, Rr. 10 and 13, relat¬ 
ing to properties which are subject to prior mort¬ 
gages cannot be inferentially applied to cases in 
which the property sold is not subject to any 
mortgage other than the one for the realization 
of which the property of the judgment-debtor was 
ordered to be sold. A.I.R. 1931 Rang. 153 Appr. 
(Addison and Din Mohammad, JJ.) Central 
Bank op India, Ltd. v. Attar Chand. I.L.R. 
1938 Lah. 403=178 I.C. 189=11 R.L. 415= 
40 P.L.R. 1045=A.I.R. 1938 Lah. 289. 

- O. 34, R. 5 —Decree for sale—Effect of 

—Subsequent payment of decree debt before sale 
—Effect of—Right to person paying — Subroga¬ 
tion. 

A decree for sale does not extinguish the equity 
of redemption until the sale is confirmed. There¬ 
fore if a person who is interested in the mortgag¬ 
ed property, pays into Court the decretal amount 
before the sale is held the mortgage is thereby 
redeemed, he is entitled to be subrogated to the 
rights of the mortgagee decree-holder so far as 
the sale of the mortgaged property is concerned. 
{Pollock, J .) Raghunath Narayan v. Krishna- 
rao Shankarrao. 171 I.C. 612=10 R.N. 122 
A.I.R. 1937 Nag. 196. 

-O. 34, R. 5 —Decree not in proper form 

—Rights of decree-holder. 

Although the decree is not made out in the pro¬ 
per form in accordance with the provisions of 
O. 34, C.P. Code, the decree-holder is entitled 
to realize his decree from the mortgaged pro- 
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perty. ( Almond, J.C. and Soofi, /.) Motiram v. 
Basheshar Nath. 183 I.C. 833—12 R. Pesh. 

18=A.I.R. 1939 Pesh. 34. 

-0. 34, R. 5 —Duty of Court under—Ap¬ 
plication for final decree—Objection by legal rep¬ 
resentative of mortgagor _ defendant Plea that 
mortgage property is inalienable service twawi 
Competency-Power of Court to entertani-Ob- 
jection — If. one relating to ^ecuUon-Rue as to 
powers of executing Court-Applicability 

It is perfectly open to a party who is impleaded 
as the legal representative of a deceased mort¬ 
gagor-defendant to resist the passing of a nnal 
decree under O. 34, R. 5, C.P. Code, on the 
ground that the mortgaged property, being an 
Acharyapurusha service mam, is inalienable and 
that the sale of such property would be illegal 
on grounds of public policy. The fact that O. 34, 
R 5 C.P. Code, says that the Court (shall) 
pass a final decree does not mean that the Court 
is bound to pass it in every case. It is only in 
cases where there is no prohibition imposed by 
statute law that the Court can direct a sale. 
Once the prohibition on grounds of public policy 
is brought to the notice of the Court, it is incum¬ 
bent on the Court to give effect to the prohibition 
and decline to pass an order for sale. Such an 
objection can be taken even by the original mort¬ 
gagor because no estoppel can be relied upon to 
defeat the prohibition of law on the ground of 
public policy, and the legal representative is, 
therefore, equally competent to raise the objec¬ 
tion. The doctrine that a an executing Court can¬ 
not go behind the decree cannot be invoked in 
such a case, because the objection is taken at the 
stage of passing the final decree; in a mortgage 
suit, the suit is pending until the filial 
decree is passed and until that is passed 
there is no executable decree. An objec¬ 
tion to the passing of a final decree is not one 
relating to execution, discharge or satisfaction 
of the decree, ( Venkataramana Rao, J .) Adinara- 
yana Chetty v. Chengiah Chetty. 173 I.C. 
659=10 R.M. 619=1937 M.W.N. 891=46 L. 
W. 544 =A.I.R. 1937 Mad. 918. 

—-O. 34, R. 5— Duty of Court — Final de¬ 

cree at variance with preliminary decree—Effect 
_ Which to prevail — Execution—Duty of execut¬ 
ing Court—Construction of final decree—Omission 
to object to final decree — Effect—Sale in execu¬ 
tion of final decree—Binding character of. 

Under O. 34, R. 5, the Court in passing a final 
decree has to follow the terms of the prelimi¬ 
nary decree already passed in the suit. If how¬ 
ever, the final decree passed is at variance with 
the terms of the preliminary decree, the Court 
executing the decree would take the final de¬ 
cree as it stands. It is of course open to the exe¬ 
cuting Court to interpret the final decree in the 
light of the preliminary decree. But when no 
objection was taken to the passing of the final 
decree in variance with the terms of the preli¬ 
minary decree or to the execution of such final 
decree, and the mortgaged property has been sold 
in execution and the sale confirmed, the judg¬ 
ment-debtor cannot be heard to say afterwards 
that the final decree and the sale in execution 
thereof is not binding on him or does not affect 
his rights under the preliminary decree. (Fazl 
Alt and Chatterji, JJ .) Parmeshwar Dayal v . 
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Rambrich Singh. 5 B.R. 446=180 I.C. 474= 
11 R.P. 515 (2) = 1938 P.W.N. 776=A.I.R. 
1939 Pat. 113. 

-O. 34, R. 5—Mortgage suit for sale in 

High Court—Application for final decree—Limi¬ 
tation. See Limitation Act, Arts. 181 and 183. 

; 40 Bom.L.R. 507. 

1 - 0. 34, Rr. 5 and 6— Parties entering into 

arrangement to discharge final decree for sale — 
P, a third person, paying off decree-holder and 
obtaining assignment of decree —P also advancing 
loan to judgment-debtor on his executing mort¬ 
gage—Mortgage comprising of properties origi¬ 
nally mortgaged and also additional properties — 
Clause in mortgage empowering P to include ad¬ 
ditional properties within order for sale made in 
pursuance of final decree — Enforceability —P’s 
right to bring suit on his mortgage . 

After a final mortgage decree for sale was pass¬ 
ed, an arrangement was arrived at between the 
parties for the satisfaction of the claim of the 
decree-holders. One P, a third person, paid the 
sum due to the decree-holders and obtained from 
them an assignment of the decree. P also ad¬ 
vanced an additional amount as a loan to the 
judgment-debtors who executed a mortgage deed 
in his favour for that amount and also for the 
amount paid by him to satisfy the decree. The 
re-payment of the mortgage money was secured, 
not only by the property specified in the first 
deed of mortgage executed in favour of decree- 
holders, but also by certain other properties con¬ 
veyed by the second deed. In the event of the 
mortgagor’s failure to redeem the properties with¬ 
in the stipulated period, a clause in the mortgage 
deed empowered the mortgagee to include the 
newly mortgaged properties “within the order for 
sale” made in pursuance of the final decree as if 
they had been “comprised and included” in the 
first deed of mortgage, without having to insti¬ 
tute a fresh suit on the footing of the second 
deed, and to treat the money due to him on the 
second mortgage as if it was included in the first 
mortgage and in the aforesaid decree for sale. 
P, the new mortgagee, was substituted for the de¬ 
cree-holders in the final decree for sale obtain¬ 
ed by them on their mortgage and the properties 
included in that mortgage were sold, and the price 
realised by the sale was paid to him. The pro¬ 
perties conveyed by the deed in his favour were 
sold privately without invoking the clause men¬ 
tioned above. After giving credit for the amounts 
realised by the judicial and private sales, the mort¬ 
gagee was still entitled to a large sum of money 
for the recovery of which he made an applica¬ 
tion under O. 34, R. 6, C.P. Code. He based 
his claim on the clause in his deed allowing him 
to treat the money due to him on that instru¬ 
ment “as having been included’' in the first mort¬ 
gage and in the aforesaid decree for sale, 4“ e 
application was dismissed as barred by hmita- 
tion and P, thereupon, instituted a suit for tne 
recovery of the money on the personal covenan 

contained in his deed. f 

Held, (t) that the remedy by an application tor 

a personal decree was not legally ava l* a , : n 
plaintiff, as any attempt to enforce the c . 
the manner prescribed by the clause m 
was bound to fail inasmuch as the parties 
authority to add to the decree something wrnca 
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was not included in the claim upon which it was 
founded, or to confer upon the Court jurisdic¬ 
tion to enforce a claim which had not been em¬ 
bodied in a decree or an order having the force 
of a decree, (u) assuming, however, that the 
remedy mentioned in the clause could be legally 
enforced, the plaintiff was not thereby debarred 
from availing himself of his undoubted right to 
bring a suit on the footing of the second mort¬ 
gage; and the circumstance that he made an in- 
fructuous application to obtain a personal decree 
under O. 34, R. 6 did not take away that right, 

(lit) that neither the rule of res judicata nor the 

Tc le °c, Mortgage decree fraudulently inserted in sale cer 

(Str Shad, Lai.) K “ ma t r A Mu ££f tificate-Pur cheer’s ri<;l,ts. 

v. t K um a »,Dinendra Mullick. 64 I.A. 302- ^ - s c|ear from thc provisions of O. 34, R. 5 

1 fiO ’?’c ( 547-41 C W N 1093-46 * L W I that thc Property which can be sold in execution 
^Q-Vcm O T R 394-1937 ALR 609= of mortgage decree is the mortgaged property 

1 QV 7 p 3 w°hi 631 10 RPC 32—3 B R onl >'* an(1 no other P ro P crt y* an<1 therefore where 

KL N 1 R^“1041=66 C L T 3=1937 Property so,(l in execution of a mortgage-dec- 
n 1 \A/ 3 M B QQfi' L i'« R p a i- 0 T T R73—A I R 1037 ree and bou S ht b > r the mortgagee purchaser was 
S ML' 1 /p C ] not included in the mortgage suit or decree, but 

P.C. 256—(1938) 1 M.L.J 743 (P C ) fraudulently inserted in the sale certificate, 

° 34, R. S-Passing of final decree by\^ purchaser can get no more property than that 

which was really included in the mortgage de¬ 
cree. 27 Bom. 334 and 10 Mad. 241, Foil. ( Dun - 

C. T. M. Firm v . Ko 
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174=8 R.O. 252=1936 O.W.N. 59=1936 O. 
L.R. 47=A.I.R. 1936 Oudh 173. 

-O. 34, R. 5 —Proceeding under—Appeal 

— Auction-purchaser—If necessary parly. 

In proceedings under O. 34, R. 5, C.P. Code, 
the auction-purchaser is not a necessary parly. 
When an appeal is preferred from a decision of 
a Court dismissing an application under that rule, 
it is not necessary to make the auction-purchaser 
a respondent. (Addison and Abdul Rashid, JJ.) 
Suraj Bhan v. Allahabad Bank, Delhi. 164 
I.C. 53=9 R.L. 75=38 P.L.R. 259=A.I. 
R. 1936 Lah. 562. 

O. 34, R. 5 —Property not included in 


consent without preliminary decree—Right of de¬ 
cree-holder to execute decree. 

It is settled law that on a mortgage suit a ----- 7 - ~~ p ,, M , 

“final” decree may be passed by a Court by con- ^IX 383=8 R. R. 566=A I.R. 

sent of parties without a preliminary decree be- L ” j ?*- • 
ing formally passed as required by R. 4 of O. 34, | *^36 K^ang^ ^ 

C.P. Code. In such a case a final decree may 


O. 34, R. 5—Scope—If overrides Art. 
be pks^d Straight off S th^th^Uing Ae saVc I Limitation Act-Sale in execution of mort- 
of the property forthwith or deferring jgse ofTalTbuFb^ 

See Limitation Act, Art. 166. (1937) 1 M.L. 


debtor undertakes to pay the amount. If the 
judgment-debtor fails to pay the amount within j J ■ 
the stipulated period, the decree-holder is en- 


6. 34, R. 5—Scope—Mode of payment 


LI 1C dllUUU&lCU. UCi 1UU, LUC UCC1 LC-HUIUU ID C1I" I - . r ' « _ . __J 

titled to execute the final decree. If the decree , un( ] er Mortgagee pure a mg ^ tfrrllmi 
is not appealed against, even if any irregularity *>' by private sale from mortgagor after prelim- 

in procedure has been committed in passing it, nary decree—If operates as satisf c ion o 

ment under decree. See Limitation Act, S. 20 


the executing Court cannot question its validity. 


(Tek Chand, J .) Chaman Lal v. Ali Maho- ( 2 )- (1940) 1 M.L.J. 134. 

med. 170 I.C. 821-10 R.L. 146=A.I.R. i-—° . 34, R. 5 (2 )—Preliminary decree 

1937 Lah 874 attached tn execution —Locus standi of attaching 

- 0.'34, R. 5 —Payment made out of Court ' decree-holder to apply for final decree. 

—Court if can take into consideration. A decree-holder who attaches in execution of 

A payment which is made out of Court, whe- hl , s , dcc , r ? e ? preliminary mortgage decree obtain- 
ther or not it be certified under O. 21, R. 2, by his judgment-debtor in a certain suit has 
C.P. Code, cannot be taken into consideration no locus standi to apply under O. 34, R. 5 (-), 
by the Court at the time of passing final decree C.P. Code, for the preparation of a final decree, 
in a mortgage suit. (Almond, J.C. and Mir Ah- \(Bennet and Ganga Nath, JJ.) Ram Kumar 
mad, J .) Haji Habib Gul v. Gopi Chand Singh. |Rameshwar Lal v. Prem Sukh Das. 166 I.C. 
174 I.C. 295=10 R. Pesh. 61=A.I.R. 1938 231=9 R.A. 377 (1) = 1937 All.L.R. 3=1936 
Pesh. 12. A.L.J. 1154=1936 A. W.R. 986=A.I.R. 193fr 

- O. 34, R. 5 —Preliminary decree based on | All. 857. 

compromise—Decree contemplating passing of 
final decree—Claim for final decree — Maintaina¬ 
bility. 

Where a preliminary decree for sale based on 
a compromise is not only headed and described 
as a preliminary decree but expressly contemplates 
and provides for the passing of a final decree in 
certain eventualities, an application for a final de¬ 
cree should not be rejected on the ground that 
the decree being one based on a compromise, no 
final decree is required and that the decree pass¬ 
ed in terms of the compromise is itself executa¬ 
ble. (Srivastava and Nanavutty, JJ.) Brij Mo¬ 
han Narain Maul v. Mujib Fatima. 160 I.C. 

Q.. D.—u6 


O. 34, R. 5 (3) —Execution of decree— 
Decree-holder's right to proceed against some of 
mortgaged properties. 

A mortgagee decree-holder is entitled at his 
option to execute his decree against some of the. 
mortgaged properties which are covered by his 
decree. This view finds support in the language 
of O. 34, R. 5 (3), C.P. Code. The intention 
of the Legislature by this provision of the law is 
to confer a right upon the mortgagee ordinarily 
to realise his security by bringing only a part of 
the mortgaged property to sale, provided ne is 
satisfied that the sale of a portion of such pro¬ 
perty will be sufficient for the purpose of enao- 
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lin? him to realise his dues. This right, how¬ 
ever is subject to certain exceptions in the case 
of a bona fide purchaser of the mortgaged pro¬ 
perties. ( Edgley , J.) Murari Ram Das v. Ra- 
ITk Eu. Bhadra I.L.R. (1939) 2 Cal. 455= 
186 iTc. 857=12 R.C. 533=A.I.R. 1940 Cal. 

159 

— O 34, R. 6— Applicability—Mortgage de¬ 
cree for sale and providing for personal remedy in 
case of insufficiency of sale proceeds to satisfy 
decree— Mortgaged property ceasing to be availa¬ 
ble for sale under decree—Right to apply for per¬ 
sonal decree without sale. 

A compromise decree in a mortgage suit pray¬ 
ing for a decree for sale and for a personal de¬ 
cree provided that in the event of the decretal 
dues not being satisfied by sale of the mortgaged 
properties the decree-holder should be entitled to 
recover the balance from the person and other 
properties of the mortgagor. Before this decree 
could be executed, the mortgagor’s coparceners 
sued for a declaration that the mortgage was in¬ 
valid for want of legal necessity and got an ex 
parte decree in their favour; the mortgagee dec¬ 
ree-holder was also restrained from executing 
his decree. He thereupon applied under O. 34, 
R. 6, C.P. Code, for a personal decree against 
the mortgagor. 

Held, that inasmuch as the mortgaged proper¬ 
ty directed to be sold by the decree had ceased 
to be available for sale owing to no fault of the 
mortgagee, the latter was entitled to a personal 
decree, the right to which had merely been sus¬ 
pended owing to the fact that the remedy against 
the mortgaged property was not till then shown 
to have been exhausted or to be otherwise avail¬ 
able. (Agarwala, J.) Ganeswar Parida v. Ha- 
rish Chandra Dutta. 6 Cut.L.T. 37. 

-O. 34, R. 6— Application under—Limita - 

tion—Starting point—Sale confirmed—Appeal by 
judgment-debtor—Application for personal decree 
within three years of decision of appellate Court 
but beyond three years of order of confirmation 
by first Court—If barred. 

An application under O. 34, R. 6 for a personal 
decree is not an application for execution of a 
decree, and is therefore governed by Art. 181 
of the Limitation Act. When there is an appeal 
from the order qonfirming the sale of the mort¬ 
gaged property, it is only when the appellate 
Court finally decides the matter by holding that 
the sale should be confirmed that the right to 
apply accrues, because until then it should not be 
held that it has been definitely ascertained that 
the amount realised is insufficient to pay the de¬ 
cretal amount. An application made within three 
years of such date is therefore in time though 
beyond three years of the date of confirmation by 
the first Court. ( Sulaiman, C.J. and Bennet, J.) 
Jagrup Singh v. Ram Gati. I.L.R. (1937) All. 
481=168 I.C. 673=9 R.A. 664=1937 A.L. 
R. 388=1937 A.L.J. 135=1937 A.W.R. 103 
=A.I.R. 1937 All. 285. 

- O. 34, R. 6 —Application under prelimi¬ 
nary and final decree passed zvithout jurisdiction 
—Application for personal decree—Maintainable 
iy ‘ 

A mortgage suit was filed on the original side 
of the Rangoon High Court in respect of property 
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situated outside the original jurisdiction of that 
Court. A preliminary consent decree was pass¬ 
ed. The decretal amount not having been paid, 
final decree was passed and the property sold and 
money realized. As the amount so realized fell 
short, the decree-holder filed an application for 
a personal decree to which the judgment-debtor 
objected contending that in view of Cl. 10, 
Letters Patent, the preliminary and final decrees 
were nullities and hence the application for per¬ 
sonal decree was not maintainable. 

Held, that until the preliminary or the final de¬ 
cree was not set aside by way of appeal, revi¬ 
sion or review, etc., they would stand irrespec¬ 
tive of the fact that they might have been pass¬ 
ed with or without jurisdiction, and hence the ap¬ 
plication for personal decree was maintainable. 
(Mya Bu and Baguly, JJ.) Bank of Chetti- 
nad, Ltd. v. N. K. N. R. M. Chettyar Firm 
167 I.C. 80=9 R.R. 289=A.I.R. 1937 Rang. 
12 . 

O. 34, R. 6 —Claim for personal decree 


rejected in original suit—Subsequent application 
for personal decree —Res judicata. 

WTiere the mortgagee made a claim for a per¬ 
sonal decree in the original suit and the claim 
was rejected upon its merits and no appeal was 
lodged against that decree, the doctrine of res 
judicata applies, and a subsequent application for 
a personal decree under O. 34, R. 6, C.P. Code, 
is not maintainable. (Harries and Ganga Nath, 
JJ.) Mohammad Huzabbar Ali Khan v. Ab¬ 
dul Fateh Khan. 166 I.C. 884=9 R.A. 457 
=1937 A.L.R. 99=1936 A.L.J. 1228=1936 
A.W.R. 1033=A.I.R. 1937 All. 54. 

O. 34, R. 6— Costs—Order imposing per - 


sonal liability for — Legality—Personal remedy for 
mortgage debt barred. 

Ordinarily costs awarded to a mortgagee de¬ 
cree-holder in a mortgage suit or appeal in the 
absence of any express direction to the contrary 
would be part of the mortgage amount decreed 
and would be a charge on the mortgaged proper¬ 
ty. But where the trying Court imposes per¬ 
sonal liability for costs on the mortgagor in ex¬ 
press terms, the order is infra z/ires although his 
personal liability for the mortgage debt is time 
barred, and can be executed against the person ot 
the mortgagor apart from ttfe sale of the mort¬ 
gaged property. ( Coldstream and Din Moham¬ 
mad, JJ.) Krishan Lal v. Siri Jain Mandir 
Panchaiti. I.L.R. (1938) Lah. 

C. 487=11 R.L. 847=40 P.L.R. 640—A.I.R- 

1938 Lah. 188. 

_O. 34, R. 6—Decree under—Executabi- 

lity—Judgment-debtor insolvent. See Provinci¬ 
al Insolvency Act, Ss. 28 and 44. 1939 A.W. 
R. (H.C.) 265. f , 

O. 34, R. 6 —Decree under—When to be 


made—Decree for sale—If implies also decree 

under Rule 6. # . 

There can be no presumption that when a de¬ 
cree for sale is made under R. 5, O. 34, a decree 
for the balance under R. 6 is passed at the a 
time. In fact the presumption is to the contrary, 
namely, that a decree under R. 6 would not 
passed until the property has been sold unaer 
R. 5. Before the person and other P r0 ^;“ y 
the judgment-debtor can be proceeded against, the 
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decree-holder must obtain a decree under R. 6 . 
A.I.R. 1932 Cal. 775, Ref. ( Almond, A.J.C.) 
Dhian Stngh v. Shiv Das. 161 I.C. 633—8 R. 
Pesh. 179=A.I.R. 1936 Pesh. 71. 

- O. 34, R. 6— Liberty reserved to apply for 

personal decree—Application when to be made. 

Where a decree is drawn up containing a provi¬ 
sion that if the proceeds of sale were found in¬ 
sufficient, plaintiff would be at liberty to apply 
for a personal decree. 

Held, that an application for a personal decree 
in such a case, is not an application for execu¬ 
tion. It is an application for a decree and 'is such 
not governed bv the twelve years rule contained 
in S. 48, C. P. Code. (JVeston.) Ram Dutta v. 
Chatur Bhuj. 1937 A.M.L.J. 99. 

-O. 34, R. 6— Limitation — Right to personal 

decree—Surety for mortgage debt undertaking to 
be liable for loss arising from defect in mort¬ 
gagor’s title—Suit for personal decree against 
surety on basis of—Limitation—Starting point. 

Where a person stands surety for a mortgage 
debt, giving a guarantee of the mortgagor’s title 
to the mortgaged property and undertaking to 
compensate the mortgagee for any loss caused to 
him in consequence of proof of the mortgagor’s 
title being defective, a suit against the surety on 
the contract of guarantee for a personal decree 
against the surety is governed by Art. 116 of the 
Limitation Act and must be filed within 6 years 
from the date on which the mortgage debt be¬ 
comes payable. O. 34, R. 6, C.P. Code, does not 
permit of a personal decree being passed against 
the mortgagor or his surety unless on the date 
of the suit founded on the mortgage the balance 
is legally recoverable. ( Niyogi, J.) Bhikarilal 
v. Sitaram. 20 N.L.J. 42. 

-O. 34, R. 6— Mortgage decree in terms of 

compromise—Right of decree-holder to personal 
decree. 

Where a mortgage decree passed on a compro¬ 
mise expressly authorized the decree-holder to 
apply for a personal decree, and this was not 
contrary to the terms of the compromise but was 
in accordance with the intention of the parties, the 
decree-holder is entitled to a personal decree for 
the balance remaining due after the sale of the 
mortgaged property. {King, C.J. and Zia-ul- 
Hasan, J.) Drigpal Singh v. Kalka Singh. 12 
Luck. 207=162 I.C. 536=8 R.O. 394=1936 O. 
W.N. 476=1936 O.L.R. 278=A.I.R. 1936 Oudh 
259. 

-O. 34, R. 6 and O. 38, R. 5— Mortgagee 

decree-holder selling portion of mortgaged pro¬ 
perty and realising substantial amount — Remain¬ 
der not sold—Application by him to attach non- 
viortgaged properties — Maintainability. 

A mortgagee decree-holder put up for sale cer¬ 
tain portions of the property mortgaged and 
recovered a substantial part of the sum due. It 
would appear that the amount that he was likely 
to obtain upon the sale of the remaining property 
was insufficient to satisfy the whole of the debt 
due to him. Before proceeding with the sale of 
the remainder of the mortgaged property and 
before obtaining a personal decree, he made an 
application to the Court for attachment of certain 
non-mortgaged properties of the judgment-debtor 
under O. 38, R. 5, C. P. Code. 
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Held, that the Court had jurisdiction to enter¬ 
tain the application. (Harries and Bajpai, JJ.) 
Shyam Lal v. Sahu Bahai. Rai. 58 All. 884= 
= 163 I.C. 236=8 R.A. 946=1936 A.L.J. 314= 
1936 A.W.R. 362=1936 All.L.R. 529=A.I.R. 
1936 All. 408. 

-O. 34, R. 6 —Part of mortgaged properly 

so ld—Remaining part released by mortgagee in 
favour of one of heirs of mortgagor—Mortgagec s 
right to personal decree. 

A mortgagee is not entitled to a personal decree 
under O. 34, R. 0. C. P. Code, where only a por¬ 
tion of the mortgaged property lias been sold and 
the other portion is no longer available for sale 
owing to the act of the mortgagee himself in 
releasing it in favour of one of the heirs of the 
mortgagor on receipt of a certain sum of money 
from him. ( Srivastava, Ag. C. J. and Smith, J.) 
Uli-at Husain Khan v. Girdhaki Lai.. 13 
Luck. 129=166 I.C. 673=9 R.O. 326=1937 O. 
W.N. 100=1937 O.L.R. 35 = A.I.R. 1937 Oudh 
252. 

_o. 34, R. 6—Personal decree—Right of 

second mortgagee to apply—Entire property sold 
under prior mortgagee’s decree. 

Where there are two mortgage decrees in 
favour of different mortgagees, and the property 
had been sold and the entire equity of redemption 
in the mortgaged property had passed to the first 
mortgagee under the first sale, the second mort¬ 
gagee would be at liberty to start a proceeding 
under O. 34, R. 6, and obtain a personal decree, 
even though the property was not sold in execu¬ 
tion of his own decree. (Mukherjea, J.) 
Jayaram Das v. Tokendra Nath. 42 C.W.N. 
47. 

-O. 34, R. 6 —Personal liability for princi¬ 
pal amount barred—Claim to recover interest 

If also barred. . . 

Interest cannot be held to accrue to a principal 
amount which is not legally recoverable, interest 
itself being essentially not an inherent right but 
a right which is given by law. Where, therefore, 
the claim for personal liability for the principal 
amount is barred by time the claim to recover 
interest for six years immediately preceding the 
institution of the suit is also barred. (Tek Chand 
and Dalip Singh, JJ.) Dost Mahomed v. Miraj 
Din. 163 I.C. 100=8 R.L. 1005=38 P.L.R. 74 
=A.I.R. 1936 Lah. 387. 

-O. 34, R. 6 —Personal remedy barred by 

limitation — Bar, if applies to personal decree for 
costs. 

Costs in a mortgage suit ordinarily form part 
of the mortgage debt. Rule 3 of O. 34, as amended 
by the Rangoon High Court, does not direct that 
there shall be a decree for costs apart from the 
preliminary mortgage decree, which includes the 
amount due for costs. Where, therefore, the 
personal remedy of the mortgagee against the 
mortgagor is barred by the law' of limitation, this 
bar applies to a personal decree for costs, when 
there is nothing in the preliminary decree which 
says that the mortgagee shall be at liberty to 
apply for a personal decree in respect of the Gosts 
alone, or enforce payment independently of the 
amount which is otherwise due on the mortgage. 
{Leach, J.) Balthazar & Sons, Ltd. v. Aga Ali 
Ramzan Vezdi. 14 Rang. 538=167 I.C. 805= 
9 R.R. 332=A.I.R. 1937 Rang. 71. 
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-O. 34, R. 6 —Personal remedy for princi- 

pal and interest time-barred—Personal decree for 

costs — JV/ictlier can be granted. . 

There can be a personal decree against the 
mortgagor for the amount of costs incurred m 
the mortgage suit, even though his personal liabi¬ 
lity for the principal amount and interest is bar re 

by time. (Tck Chmd and 

Dost Mahomed v. Miraj Din. 163 I.C. 100 

8 R.L. 1005=38 P.L.R. 74=A.I.R. 1936 Lah. 

387. 

_o 34 R 6—Preliminary decree specifying 

judgment-debtor's personal liability—Sale pro¬ 
ceeds insufficient—Decree-holder obtaining order 

under O. 34. R. (^Pre/jimfmryderrrye/ar.de 
on appeal—Effect on order under O. 34, R 6. 

A decree for sale of mortgaged property can 
validly provide that if the proceeds of sale are 
not sufficient to pay the mortgage debt the mort¬ 
gagor should pay the balance personally, though 
the personal decree would not be executed until 
after the property was sold and the net sale pro- 
cceds were found to be insufficient to satisfy the 
debt This being so if in a suit for the sale of 
mortgaged property the preliminary decree in¬ 
corporates the personal liability of the judgment- 
debtor to pay, and the sale proceeds being in¬ 
sufficient the decree-holder also applies under 
O 34 R. 6, any order passed on the application 
under O. 34, R. 6 flows from the preliminary 
decree and therefore if an appeal against that 
preliminary decree succeeds, the order or decree 
under O. 34, R. 6 would ipso facto fall to the 
ground and cannot operate as res judicata. ( Tek 
Chand and Dalip Singh, JJ.) Sheo Ram v. Luta 
Ram 39 P.L.R. 165=169 I.C. 876=10 R.L. 54 
=A.I.R. 1937 Lah. 6. 

_O. 34, R. 6 —Right to apply under — Preli¬ 
minary decree not providing for personal decree 

_ Application for personal decree after sale—If 

barred—Res judicata. 

The omission to provide for a personal decree 
in the preliminary decree in a mortgage suit does 
not operate as res judicata, and the omission 
therefore to reserve personal liability of the 
defendants in the preliminar}' decree does not 
preclude the plaintiff mortgagor from applying 
for relief under O. 34, R. 6, C. P. Code, if the 
sale proceeds are not sufficient to satisfy the 
decree amount. (Varadachariar and Pandrang 
Row, JJ.) Nilakanta Prabhu v. Appu Naicka. 
I.L.R. (1939) Mad. 223=180 I.C. 236=11 R.M. 
679=1938 M.W.N. 1185=48 L.W. 758=A.I.R. 
1939 Mad. 162= (1938) 2 M.L.J. 999. 

-O. 34, R. 6 —Right to composite decree. 

Under O. 34, R. 6, the mortgagee is not entitled i 
to apply for a personal decree until the mort- ! 
gaged property has been actually sold and the 
sale proceeds found insufficient to meet the mort¬ 
gagee’s claim. The original decree should, there- j 
fore, merely reserve the right to apply for a per¬ 
sonal decree. ( Grille, J.C. and Pollock, A.J.C.) 
JlNWARSA GANGASA V. GuNWANT RAO. 31 N.L. | 

R. (Supp.) 124=160 I.C. 196=8 R.N. 157= 
A.I.R. 1936 Nag. 34. 

-O. 34, R. 6— Right to personal decree — 

Conditions—Properties directed to be sold ceasing 
to be available—Application for final decree 
without sale of properties — Competency. 


C. P. CODE (1908), O. 34, R. 6. 

Upon a true reading of R. 6 of O. 34, C. P. 
Code, the conditions under which a personal 
decree against the mortgagor may be asked are 
equally satisfied if the properties directed by the 
mortgage decree to be sold are no longer avail¬ 
able. It is not incumbent on the plaintiff to go 
through the farce of selling those properties when 
they have ceased to be available to him, before 
he can apply for and get a personal decree. 
(James and Chatterjee, JJ.) Makhan Sahu v. 
Kumarunnissa. 17 Pat. 538=179 I.C. 109= 
11 R.P. 325=5 B.R. 196=(1938) P.W.N. 423= 
A.I.R. 1938 Pat. 525. 

-O. 34, R. 6— Right to personal decree — 

Personal covenant—Mortgagors promising to pay 
loan by certain date and in case of non-payment 
agreeing to put creditors in possession until pay¬ 
ment—Deed also providing for personal liability 
of mortgagors in case of their failure to give 
possession—Nature of mortgage. 

In a dakhali-rehan deed, the mortgagors stated 
that they had taken a loan which they expressly 
promised to pay by a certain date. It was next 
stipulated that in the event of non-payment, the 
creditors would be put in possession of certain 
property as dakhali-rehandars until payment. 
There was a further stipulation that if the credi¬ 
tors, through any act done by the mortgagor or 
in any manner, failed to get possession over the 
property, they should be at liberty to realize the 
principal with interest from the person and pro¬ 
perties of the mortgagors or from the rehan pro¬ 
perty in any manner they liked. 

Held, that the mortgage was of an anomalous 
kind and the rights and the liabilities of the 
parties to it were to be determined by their con¬ 
tract, as evidenced in the deed. As the deed 
created a personal liability, the assignee of the 
mortgagee was entitled to get a decree under 
O. 34, R. 6, C. P. Code, against the mortgagor 
personally. ( Dhavle and Varma, JJ.) Beni 
Madho Lal v. Tanki Pandey. 1937 P.W.N. 60 
= 169 I.C. 75=3 B.R. 532=9 R.P. 545=A.I.R. 
1937 Pat. 261. 

-O. 34, R. 6— Right to relief apart from— 

Mortgage decree becoming useless—Equitable 
relief by way of simple money-decree — Legality. 

A simple money decree cannot be passed unless- 
the contingency contemplated by O. 34, R. 6 has- 
occurred; there is no other rule of law under 
which a simple money decree could be passed irr 
a suit which has been concluded by a final decree. 

So a Court cannot pass a decree on equitable 
grounds, when a mortgage decree becomes useless. 
(Niamatullah and Ismail, JJ.) Ram Saran Das 
v. Banwari Lall. I.L.R. (1938) All. 148=173" 
I.C. 729=10 R.A. 499=1938 All.L.R. 171=1937 
A.L.J. 1181=1937 A.W.R. 1116=A.I.R. 1938 

All. 98. . .. 

-O. 34, R. 6— Scope—Compromise provid¬ 
ing for personal remedy in case of deficiency tt* 
sale-proceeds—Preliminary decree based on 
Final decree and sale — Sale-proceeds insufficient— 
Right of decree-holder to proceed against person 
and other properties—Application under R. o T 

"The™ is nothing in O. 34, C ; P. Code which 
debars a Court from determining the pers<™ 
liability of the mortgagor defendant at tne time 
of passing the preliminary decree. R. 
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which gives the plaintiff a right to apply for a 
personal decree after the sale of the mortgaged 
property does not lay down that such an appli- 
cation is necessary where a personal decree has 
already been passed at the time of the preliminary 
mortgage decree. Where therefore the prelimi¬ 
nary decree in mortgage suit is passed on a com¬ 
promise between the parties which clearly pro¬ 
vides for the sale of other properties of the mort¬ 
gagor in case the sale-proceeds of the mortgaged 
properties be found insufficient though the decree 
itself makes no mention of the personal remedy, 
the decree-holder can proceed in execution against 
the person and other properties of the judgment- 
debtor, without applying for and getting a decree 
under O. 34, R. 6. ( Macphcrson and Khaja 

Mohamad Noor, JJ.) Sheo Balak Prasad 
Awasthi v. Jugal Kishore Naratn. 15 Rat. 
345=165 I.C. 561 = 9 R.P. 185 = 17 Pat.L.T. 540 
=3 B.R. 48=A.I.R. 1936 Pat. 568. 

_O. 34, R. 6— Suit for sale of mortgaged pro¬ 
perty—Mortgagee compromising suit with subse¬ 
quent purchaser of equity of redemption—-Mort¬ 
gagee accepting a certain amount from him and 
releasing mortgaged property from liability— 
Right to personal decree for balance against sons 

of deceased mortgagor. 

In a suit for sale of the mortgaged property 
under S. 67 of the T. P. Act, no personal decree 
can be passed until the mortgaged property has 
been put to sale and has failed to realise the 
entire amount due on the mortgage. Where in 
such a suit against the sons of the deceased mort¬ 
gagor and a subsequent purchaser of the equity 
of redemption, the mortgagee enters into a com¬ 
promise with the subsequent purchaser by which 
he accepts a certain amount from him and 
releases the mortgaged property from all liability 
under the deed of mortgage, there is no provision 
of law which would enable the mortgagee in the 
suit under S. 67 of the T. P. Act to recover the 
balance of the money due under the deed from 
the sons of the mortgagor. ( Nanavutty and 
Smith, JJ.) Boota v. Gur Prasad. 12 Luck. 
313=164 I.C. 817=9 R.O. 101=1936 O.W.N. 
732=1936 O.L.R. 501=A.I.R. 1937 Oudh 20. 

_O. 34, R. 9—Applicability—Suit foi sale 

by some heirs of mortgagee—Other heirs joined 
as co-defendants along with mortgagors—Decree 
for surplus amount in favour of mortgagors 
against co-defendants—Whether can be passed. 
See Mortgage—Mortgage suit—Accounts. 1936 
O.W.N. 306. 

--O. 34, R. 8—Absence of seal on warrant— 

Effect on validity. See Penal Code, S. 225 ( b ). 
1939 Rang.L.R. 445. 

-O. 34, R. 10— Scope—Mortgage — Suit for 

redemption—Costs of suit—Liability for — Mort¬ 
gagee—Right of to be awarded costs—Mortgagee 
raising unfounded and frivolous pleas—Effect of 
— C. P. Code, S. 35 —Order for costs — Appeal. 

In a suit under O. 34, C. P. Code, the Court is 
bound to add the costs of the suit to the mortgage 
money when adjusting the amount to be paid to 
the mortgagee unless his conduct has been such 
as to disentitle him from recovering them. The 
provisions of S. 35, C. P. Code, are inapplicable 
to mortgage suits to which those stated specifi¬ 
cally in O. 34, R. 10, C. P. Code, apply. A mort¬ 
gagee who has been deprived df his costs in a 
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suit under O. 34, C. P. Code, is therefore entitled 
as of right to prefer an appeal as to costs to a 
higher tribunal. A mortgagee who frivolously 
resists an application under S. 83, T. P. Act, made 
by a mortgagor, and contests a suit for redemp¬ 
tion without any justification, raising false and 
frivolous and unfounded pleas, would not only 
be disentitled to costs, but would also be liable 
to pay the costs of the mortgagor. (Abdur 
Rahman, J.) Chidamharam Chlttiar v. Rama- 
swami Chettiar. 184 I.C. 83=12 R.M. 406= 
1939 M.W.N. 288 = 49 L.W. 525=A.I.R. 1939 
Mad. 654= (1939) 1 M.L.J. 687. 

-O. 34, R. 10— Scope — Retrospective opera¬ 
tion—Rights apart from preliminary decree — If 
affected. 

O. 34, R. 10, which was added to the C. P. 
Code in 1930, has no application to a decree for 
sale passed long prior to it, namely, in 1924. Nor 
can it affect rights which exist independently of 
the rights conferred by the preliminary decree. 
(Leach, C.J. and Krishnaswami Aiyangar, J.) 
Duraiswami Pillai v. Venkata Reddy. 50 L. 
W. 889=A.I.R. 1940 Mad. 233. 

-O. 34, R. 11— Discretion under—Principles 

governing exercise of. 

The discretion under O. 34, R. 11 is to be 
exercised judicially and the principles of S. 74 
of the Contract Act must be taken to be the 
principle which would govern the exercise of 
such a discretion. (IPeston.) Beni Prasad v. 
Sarfraz Ali Sayed. 1937 A.M.L.J. 97. 

-O. 34, R. 11— Interest pendente lite— 

Discretion of Court to reduce contract rate. 

Rule 11 of O. 34, C. P. Code (which was in¬ 
serted by Act XXI of 1929), gives a certain 
amount of discretion to the Court so far as 
interest pendente lite and subsequent interest are 
concerned and it is no longer absolutely obligatory 
on the Courts to decree interest at the contractual 
rate up to the date of redemption in all circum¬ 
stances if there is no question of the rate being 
penal, excessive or substantially unfair within the 
meaning of the Usurious Loans Act, 1918. 
Whether Court would or would not give relief 
in respect of interest in excess of 9 per cent, per 
annum and if so to what extent, will depend on 
the special circumstances of each case. (Gwyer, 
C.J., Sulaiman and Varadachariar,■ JJ.) Jai 
Govind Singh v. Lachmi Narain Ram. 3 F.L.J. 
46=1.L.R. (1940) Kar. (F.C.) 33=187 I.C. 796 
= 12 R.F.C. 39=1940 O.L.R. 343=6 B.R. 589= 
1940 P.W.N. 614=44 C.W.N. (F.R.) 21=A.I.R. 
1940 F.C. 20=(1940) 1 M.L.J. (Supp.) 14. 

-O. 34, R. 11 —Suit for sale—Interest on 

decretal amount from date of sale to date of its 
confirmation — Decree-holder, if entitled. 

A decree-holder in a mortgage suit for sale is 
entitled to interest on the decretal amount from 
the date of the sale of the mortgaged property 
to the date 'of the confirmation of the sale. There 
is no reason why just because a sum of money 
which was lying in Court was taken away by a 
decree-holder, the decree-holder must be deemed 
to have taken it away upon the footing of full 
satisfaction of the decree or of the amount 
legitimately due to him. He can claim interest 
due to him on his claim even when his original 
claim is satisfied from the deposit in Court. 
( Mya Bu and Mackney, JJ,) A. S. N. Chettyar 
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Firm x’ Imperial Bank of India, Bassem. 169 
IC 432=10 R.R. 3=A.I.R. 1937 Rang. 193. 
—O. 34, R. 11 (a) (■)— Construction 

“Principal amount found or declared due" 

Meaning—If restricted to principal «»«>«»' f ecur - 
cd by mortgage deed-interest added to principal 

r rU 0 R nd iT (S) ,ar (o 

rt.moun due on account of interest which 

* U Vr thl terms of the deed, has become part of 
under the ^ate D f th e preparation of 

fhe preliminary decree, c.fir by the calculation of 
rests provided for in the deed. A mortgagee is 
to interest at the rate and with the rests 
stipulated in the mortgage deed dmvn to the date 
fixed for redemption by the decree. O. 34, R. 11 
has not made any change in the law on the subject 
and the words of R. 11 (0 cannot be construed 
as depriving the mortgagee of his right to ■merest 
a 1 Tn the manner stipulated in the deed 

CU irtMire (Harries and Rachhpal Singh, JJ.) 

? fm „o Husain" Bishambar Nath. I.L.R. 

AH 584 = 1937 A.L.J. 324= (1937) A.W. 
4 ?0S-169 I.C. 795 = 10 R.A. 80 = 1937 A.L.R. 
LiTl R. 1937 All. 442. 

60e> ~~ _ n' 34 , R. 11 (b)— Interest after date fixed 
ZTdTrree for ’ payment—Discretion of Court— 

Successor of Judge-If can exercise. 

Although the mortgage contract expressly pro¬ 
vides for interest up to date of realization, the 
rate Of interest after the date fixed by the decree 
for payment is a matter for the discretion of the 
Court but this discretion cannot be exercised by 
the successor of the Judge who passed the decree. 
(Coldstream, J.) Mr. Santi v. Mulkh Raj. 
1751JC. 634= 10 R.L. 28=39 P.L.R. 769=A.I. 

R. 193 7^ Lah. 894. ^ ^ ( as amen ded in 1929) 

—Scope and effect of. u 

O 34, R. 11 (b) which specifically allows, sub¬ 
sequent’ interest up to “date of realisation,” only 
gives effect to the previous judicial^ decisions. 
(Sir George Lowndes.) Kusum Kumari v. 
Dfbi Prosai) Dhandhania. 63 I.A. 114=15 Pat. 
210=38 Bom.L.R. 349=1936 O.W.N. 283=1936 
M W.N. 308=40 C.W.N. 328 = 160 I.C. 285=63 
C.L.J. 154=8 R.P.C. 146=1936 A.L.J. 108=43 
L.W. 268=1936 A.W.R. 204=17 Pat.L.T. 89= 
1936 O.L.R. 91 = 1936 All.L.R. 155 =i 9 T 36 T PW* 
N. 122=A.I.R. 1936 P.C. 63=70 M.L.J. 355 


(PC) 

-—O. 34, R. 12 —Appeal—Order under—If 

“decree”. Sec C. P. Code, S. 2 (2). 45 L.W. 

646=A.I.R. 1937 Mad. 554. . 

-O. 34, R. 12— Scope—Application by person 

claiming to be prior mortgagee for sale free of 
mortgage—Applicant not party to suit Power of 
executing Court to enquire into claim and to pass 

order in favour of applicant. 

O. 34, R. 12, C. P. Code, does not contemplate 
an enquiry in execution as to whether a person 
who is a stranger to the suit is a prior mortgagee 
or not. R. 12 does contemplate the admitted 
existence of a prior mortgage and lays down the 
procedure for bringing mortgaged property _ to 
Sale, the prior mortgagee being given the option 
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of having the property sold subject to his mort¬ 
gage or free of it. In the latter case, he is 
entitled to have his mortgage discharged out of 
the proceeds of the sale. R. 12 does not in any 
case empower the executing Court, whose primary 
dut}' is to execute, to go into a full enquiry into 
the claims of a person who is not a party to the 
suit, but who claims to be a prior mortgagee and 
applies under R. 12 for sale of the property free 
of his mortgage, in order that an order may be 
passed under the rule in his favour. (Horwill, 
J.) Thalupulamma v. Mancamma. 170 I.C. 
932=10 R.M. 248=1937 M.W.N. 353=45 L.W. 
646=A.I.R. 1937 Mad. 554. 

-—• O. 34, R. 14— Applicability—Money decree 

providing for payment in instalments on judgment- 
debtor executing security bond hypothecating pro¬ 
perty — Default—Sale of hypotheca—Fresh suit — 
Necessity. 

Where a money decree is ordered to be paid 
in instalments on the judgment-debtor executing 
a security bond hypothecating immovable property 
for the satisfaction of the decree and default is 
committed in the payment of instalments, the 
hypothecated property can be sold in execution 
of the decree and a fresh suit is not necessary. 
Case-law discussed. (Mohammad Noor and 
Varma, JJ.) Narottam Das v. Krishna Prasad. 
15 Pat. 545=162 I.C. 830=8 R.P. 580=17 Pat. 
L.T. 434=A.I.R. 1936 Pat. 289. 

-O. 34, R. 14— Applicability —' Mortgagee > 

—If means holder of subsisting mortgage — Mort¬ 
gagee claiming only personal decree against mort¬ 
gagor—If can attach and sell mortgaged property 
in execution. 

The word ‘mortgagee’ in R. 14 of O. 34 of the 
C. P. Code is intended to mean the holder of a 
subsisting and effective mortgage which could 
still be set up by the mortgagee against the pur¬ 
chaser or would be purchaser of the mortgaged 
property. Hence where in a suit on a mortgage 
executed by the father of joint Hindu family, the 
sons impugn the validity of it, and the mortgagee 
abandons bis claim on the mortgage and rests 
content with a simple money decree against the 
mortgagor, there is no subsisting mortgage after 
the decree and it is not open to the mortgagee to 
bring a separate suit for the enforcement of such 
a mortgage as provided by O. 34, R. 14. He is 
clearly entitled to attach the interest of the mort¬ 
gagor and put it up for sale and O. 34, R. 14 is 
no bar to his so doing, for it has no application 
to the facts of this particular case. ( Thomas , 
C.J. and Yorkc, J.) Shyam Sundar v. Chandan 
Devi. 180 I.C. 136=1939 O.A. 255=1939 O.L. 
R. 121 = 1939 O.W.N. 227=12 R.O. 233=A.I.R. 
1939 Oudh 126. 

-O. 34, R. 14—Applicability—Mortgage by 

conditional sale for term and lease back to mort¬ 
gagor for same term—Mortgagor holding over 
—Suit for rent by mortgagee—If barred—“Claim 
arising under the mortgage”—Question as to—- 
When arises. See Mortgage—Lease back. 40 L. 
W.N. 343. 

-O. 34, R. 14—Applicability—Mortgage 

executed in favour of Hindu father—Promissory 
note in favour of son for interest due on m 
gage money—Suit by son on promissory n 
Decree—Execution by attachment and sa e j 
mortgaged properties — If barred. 
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O. 34, R. 14, C. P. Code, can come into play 
obviously only if the mortgagee and the decree- 
holder can be identified as the same person or the 
same legal entity. Where a mortgage is executed 
in favour of a Hindu father, and afterwards a 
promissory note is executed by the mortgagor in 
favour of the son of the mortgagee for the 
amount of 'interest due under the mortgage, a 
decree obtained by the son on the promissory 
note can be executed by attachment and sale of 
the mortgaged properties. O. 34, R. 14 does 
not apply to such a case so as to bar the attach¬ 
ment and sale of the mortgaged properties in 
execution of the decree on the promissory note. 
The mortgagee (father) and the decree-holder 
(son) are two different persons, although both 
the mortgage money and the interest are due to 
the joint family of which the father and son are 
members. {King, J.) Vakadarajam Pillai v. 
Krishnamurti Pillai. 189 I.C. 390=13 R.M. 
273=1939 M.W.N. 302=49 L.W. 411 = A.I.R. 
1939 Mad. 436=(1939) 1 M.L.J. 680. 

-O. 34, R. 14— Applicability—Sale of pro¬ 
perty under security bond—Separate suit, if 
necessary. 

Where a security bond is executed to get a stay 
of execution of a simple money decree, and the 
amount is not paid as agreed, the property can 
be sold without having recourse to a separate 
suit. O. 34, R. 14 does not apply to such a case, 
as there is no decree for payment of money in 
satisfaction of any claim on any mortgage. 

(Iqbal Ahmad and Bajpai, JJ.) Kanjf.swar 
Nath v. Benares Bank, Ltd. 187 I.C. 741 = 12 
R.A. 567=1940 A.W.R. (H.C.) 128=1940 A. 
L.J. 164=A.I.R. 1940 All. 196. 

-O. 34, R. 14— Applicability—Usufructuary 

mortgage providing for redemption at nid of one 
year or on fixed date in any succeeding year — 
Lease by mortgagee to mortgagor for one year 
only executed next day—Payment of Kattakanom 
by lessee to lessor—If one and same transaction 
—Suit for rent wider lease—Sale of equity of 
redemption—Bar of. 

Where a lease back by a mortgagee is part of 
the same transaction of a usufructuary mortgage 
and is merely a piece of machinery for realising 
the interest on the mortgage, a suit for rent under 
that lease would in fact be a suit to realise the 
interest on the mortgage, and under the decree in 
such a suit the equity of redemption cannot be 
brought to sale unless the suit was actually 
framed as a suit on the mortgage. The fact that 
mortgage was executed on one day and the lease 
was on the next day has very little bearing on the 
question whether the two form part of the same 
transaction. Nor would the fact that an advance 
by way of security for rent, or kattakanom, was 
paid by the mortgagor lessee to the mortgagee 
lessor, necessarily make the lease something 
separable from the mortgage. Again the fact 
that the lease is for one year only whereas the 
mortgage is redeemable at the end of the same 
period or at subsequent dates, would not also 
make them distinct or separate transactions. On 
the other hand the fact that the lease is ex¬ 
pressed as ending on the same date as the date 
on which the right of redemption begins is a 
clear indication that the two deeds form part of 
one and the same transaction. Even if the decree 
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for arrears of rent is for a period subsequent to 
the expiry of the lease during which the tenant 
was holding over, it would make no difference to 
the applicability of O. 34, R. 14, because the 
relation between the parties would he still 
governed by the lease, and the rent claimed would 
still be in its essence a sum of money due under 
the mortgage, (ll'udszuorth, J.) Chinnaitayan 
v. Narayana Pattar. 187 I.C. 852-12 R.M. 
761 = 50 L.W. 677 = 1939 M.W.N. 1145=A.I.R. 
1940 Mad. 59=(1940) 1 M.L.J. 143. 

“ —Applicability and scope of. 

if* 7’ r, P \. Acr ’ Ss - 67 ANl> 1W AND C. P. Code, 
O. 34, R. 14. 1939 A.L.J. 542. 

— O. 34, R. 14— C reditor obtaining money 
decree in satisfaction of claim under mortgage — 

Right to put mortgaged property to sale in 
execution. 

It is not open to a creditor who has obtained 
a simple money decree in satisfaction of a claim 
arising under the mortgage to put the mortgaged 
property itself to sale in execution of his decree 
as long as the mortgage subsists. ( Harries and 

Shaukat Ali v. Sheo Ghulam. 
165 I.C. 124=9 R.A. 224=1936 A.L.J. 692= 
1936 A.W.R. 510=1936 All.L.R. 851=AI.R. 
1936 All. 663. 


- O. 34, Rr. 14 and 15— Money decree 
obtained by chargee—Subsequent suit to bring 
charged property to sale—If barred. 

By reason of the provisions of O. 34, R. 14 
read with R. 15 , C.P. Code, a chargee may bring 
a suit to recover the money charged on immov¬ 
able property and may subsequently bring a suit 
to bring that immovable property to sale in satis- 
taction of his decree. A chargee cannot, on 
obtaining a money decree, execute that decree 
against the charged property. He must by a 
subsequent suit bring the charged property to 
sale. O. 34, Rr. 14 and 15 are an exception to 
the general rule laid down in O. 2, R. 2, C. P. 
Code. ( Harries , C.J. and Dhavle, J.) Bank of 
Bihar, Ltd. v. Omitane Chatterji. 6 B.R. 304 
= 186 I.C. 221=12 R.P. 458=21 Pat.L.T. 262= 
A.I.R. 1940 Pat. 283. 

O. 34, R. 14— Mortgage — Lease back to 
mortgagor—Mortgagee obtaining decree for 
arrears of rent—Right to sell equity of redemp¬ 
tion in execution. 

Where the whole of the property mortgaged 
was leased to the mortgagor by the mortgagee, 
the mortgagee who lias obtained a decree for 
arrears of rent cannot proceed to sell the equity 
of redemption in execution of such decree. The 
arrears of rent in respect of which the decree is 
passed represent in substance the usufruct of the 
mortgaged property and the decree is a decree 
which the mortgagee has obtained for the payment 
of money in satisfaction of a claim arising under 
the mortgage. That being so, he could not by 
reason of the provisions of O. 34, R. 14 attach 
the property and put the same up for sale. 
( Harries, J.) Piyare Lal v. Hasan Ahmad. 
162 I.C. 402=9 R.A. 267=1936 R.D. 300 (2) = 
1936 A.W.R. 713=1936 A.L.J. 1218=1936 All. 
L.R. 895=A.I.R. 1936 All. 708. 

-O. 34, R. 14— Protection given by rule — 

Waiver by mortgagor — If binds his attaching 
creditor. 
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The protection which is given by O. 34, R. 14, 
C. P. Code, can always be waived by the mort¬ 
gagor. If the mortgagor waives his rights under 
the rule, although such waiver might not affect 
the position of persons deriving title from him, 
a creditor of the mortgagor who has attached the 
mortgaged property is not in a position to insist 
upon the provisions of the rule in spite of the 
waiver by the mortgagor. ( Panckrtdge , J .) 
Mannalal Srimal v. Nehalchand Samsukha. 

41 C.W.N. 1133. 

_O 34 R. 14 —Scope—Mortgage—Suit on 

—Claim for money decree only-If bar to subse¬ 
quent suit for sale. See Contract Act, S. 141. 

(1937) 1 M.L.J. 469. 

_O 34, R. 14—Scope—Payment by mort- 

<raeee of*revenue and land tax—Money decree in 
resoect of—Sale of mortgaged property—If 

barred S* T. P. Act, S. 72. A.I.R. 1936 
Rang. 47. 

_O 34, R. 14, Sub-R. ( Applicability— 

Exemption of certain item of security from mort- 
aaae suit and sale thereon—Decree under O. 34, 
R. 6 for balance — 0. 34, R. 14, if bars execution 

aaainst exempted item. 

Where a mortgagee exempts a certain item of 
«u»ruritv from the mortgage suit and brings the 
remaining property to sale and on its being^in¬ 
sufficient obtains a decree under O. 34 R. 6, it 
could be executed against the exempted item, as 
bv the operation of O. 2, R. 2 the mortgage secu- 
rfty no longer exists; O. 34, R. 14 (1) is not a 
bar to the sale of such property, for the sub-rule 
cannot apply to a simple money decree under 
O 34 R. 6. ( Bennet, A.C.J. and Verma, J.) 

Dirgpal Singh v. Gulzari Lal. I.L.R. (1938) 
All 466=i75 I.C. 938=11 R.A. 22=1938 A L 
R 523=1938 A.L.J. 379=1938 A.W.R. (H.C.) 
245=A.I.R. 1938 All. 341. 

n 34 , R. 15— Property subject to recur¬ 
ring charge—Sale of, in execution of decree for 
arrears payable in respect of sum charged—Lia¬ 
bility in respect of future payments—If extin- 

Q A charge is not exactly identical with a mort¬ 
gage, and although a similar remedy is available, 
a suit for the enforcement of a charge is not 
necessarily the same as a suit for sale on the 
basis of a mortgage deed. The general principle 
that, at a mortgage sale, the auction-purchaser 
takes the security free of the mortgage may apply 
in the case of a single charge because, by reason 
of the sale, all dues on the charge would usually 
be liquidated either by the sale proceeds or by 
means of a personal decree under O. 34, R. o, 
C. P. Code. In the case of a recurring charge 
however, even although the charged property 
might be sold in execution of a decree for arrears 
payable in respect of the sum charged, the 
liability in respect of future payments would 
ordinarily remain after the sale and would not 
be extinguished by the sale of the charged pro¬ 
perty in satisfaction of a decree for arrears which 
might have already accrued. In such a case the 
charge will not be extinguished by the sale and, 
as a charge is attached to the property charged, 
the auction-purchaser would ordinarily get the 
purchased property subject to the charge. A.I.R. 
1933 All. 934, Rel. on. ( Edgley, J.) Jnanendra 


Nath v. Sashi Mukhi. 186 I.C. 833=12 R.C. 
528=44 C.W.N. 240=A.I.R. 1940 Cal. 60. 

—--O. 34, R. 15— Sale of charged property 

without preliminary decree for sale — Irregularity. 

Where in execution of decree in a suit to 
enforce a charge the charged property is sold 
without there being any preliminary decree for 
sale as in ordinary mortgage suit, this can be 
regarded only as an irregularity. ( Edgley, J.) 
Jnanendra Nath v. Sashi Mukhi. 186 I.C. 
833=12 R.C. 528=44 C.W.N. 240=A.I.R. 1940 
Cal. 60. 

-O. 34, R. 15 —Scope and effect of—Charge 

decree in respect of royalties due from property 
—Purchaser of property at sale in execution of 
another decree—Charge decree-holder in posses¬ 
sion wrongfully—Suit for possession by purchaser 
—Right of charge-holder to insist on payment of 
dues before parting with possession. 

The effect of a decree on a charge is the same 
as that Of a decree on a mortgage in view of the 
provisions of O. 34, R. 15, C. P. Code. But a 
person who has obtained a charge decree in 
respect of a property for royalties due to him 
from that property, has no right to insist on 
retaining possession of the property as against an 
auction-purchaser in execution of his money- 
decree, till his dues are paid, when the possession 
held by him is not attributable to the mortgage or 
charge. He can insist on his dues being paid if 
he has been let into possession by the mortgagor 
or the person against whom the charge was held. 
But when his possession is not so attributable, 
but wrongful, as having been wrested from the 
execution purchaser, he cannot insist on posses¬ 
sion being retained till his dues, i.e., the amounts 
due under the charge decree are paid. ( Mitter 
and Patterson, JJ.) Creet v. Gangaraj Gulraj 
Firm. I.L.R. (1937) 1 Cal. 203=170 I.C. 214 
= 10 R.C. 111=64 C.L.J. 280=A.I.R. 1937 Cal. 
129. 

-O. 35, R. 4 —Application by plaintiff to be 

dismissed from suit—When maintainable—'First 
hearing*—Meaning of. . 

A plaintiff in an interpleader suit is entitled to 
apply to the Court as soon as the pleadings have 
been completed, for an order that those persons 
who have adverse claims to the property in dis¬ 
pute should continue their contest without having 
the plaintiff retained on the record. This will 
save costs not only for the plaintiff but also for 
the defendants themselves. The expression first 
hearing” in O. 35, R. 4, C. P. Code, means the 
date on which the Court goes into the pleadings 
in order to understand the contentions of the 
parties. ( McNair, J.) National Insurance 

Co., Ltd. v. Dhirendra Nath Banerji. I.L.R. 
(1938) 1 Cal. 53=175 I.C. 284=10 R.C. 786= 
41 C.W.N. 1229=A.I.R. 1938 Cal. 287. 

-O. 35, R. 5 Scope and. object—Landlord 

and tenant—Person claiming title under sale-dee 
by landlord executed prior to lease—Demand of 
rent—Interpleader suit by tenant—Maintainable y. 

The object of O. 35, R. 5, C. P, Code ts to 

prevent a tenant from compelling his land‘ or< * 
have his title determined as against a strang , 
and an interpleader suit is maintainable if the ianu- 
lord, subsequent to the letting, does any S 
whereby his right to recover the rent tsentzngKO^ 
Plaintiff had taken an oral lease of the suit 
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perty from the second defendant, the owner, on 
a monthly rent and was paying rent to the 2 nd 
defendant all along. Subsequently he was served 
with a notice by the 1 st defendant that he should 
pay the rent to him. The second defendant also 
served the plaintiff with a notice asking him not 
to pay rent to the 1 st defendant, if demanded by 
him. Plaintiff thereupon filed a suit to have it 
decided as to who was entitled to the rent and 
the property. The first defendant claimed title 
under a sale deed passed by the 2 nd defendant 
before the date of letting to the plaintiff and he 
challenged the latter’s right to let out the land to 
the plaintiff. 

Held, that the 1 st defendant cannot be regarded 
as claiming the property through the 2 nd defen¬ 
dant, and the interpleader suit by the plaintiff 
was therefore not maintainable. ( Lokur, J .) 
Sadashiv Govind v. Yeshvant. I.L.R. (1939) 
Bom. 383=182 I.C. 991 = 12 R.B. 53=41 Bom. 
L.R. 460=A.I.R. 1939 Bom. 249. 

-O. 37, Rr. 2 and 3— Suit under — Pica of 

payment—Leave to defend—If to be conditional. 

In a suit on a promissory note the plaintiff 
referred to the pledges in respect of the jewellery 
for payment of money due in respect of the pro¬ 
missory note but asked leave under O. 2, R. 2 to 
reserve his right as such pledgee. The defen¬ 
dant applied for leave to defend on the ground 
that since the execution of the promissory note 
various amounts had been paid in satisfaction 
and that upon proper account being taken it would 
be found that the amount claimed was in excess 
of the amount due. 

Held, that leave to defend should be granted on 
the defendant giving security for costs only. 
( McNair, J.) Surput Sing v. Maharaj Baha¬ 
dur Sing. 166 I.C. 827=9 R.C. 585—A.I.R. 
1936 Cal. 476. 

-O. 37, R. 3— Conditional grant of leaze 

to defend—Poiuer of Court. 

Where in a suit on a promissory note insti¬ 
tuted under O. 37, C.P. Code, the defendant 
applies for leave to appear and defend, but Court 
is not satisfied with the bona fides of the defen¬ 
dant, and vague and indefinite assertions have 
been made by him to gain time, it is open to the 
Court to grant leave to defend only conditionally, 
i.e., on the defendant paying into Court the 
amount claimed. A.I.R. 1920 Mad. 969, Foil. 
(Addison and Abdul Rashid, JJ.) Shib Karan 
Das v. Mohammad Sadiq. 165 I.C. 166=9 R. 
L. 226=A.I.R. 1936 Lah. 584. 

- O. 37, R. 3 (2) —Conditional grant of 

leave to defend — Powers — Discretion — Interfer¬ 
ence by High Court. 

In suits under O. 37, C.P. Code, the Court 
has jurisdiction to impose conditions when grant¬ 
ing leave to defend; and it is not a reasonable 
interpretation of O. 37, R. 3 (2) to hold that 
it contemplates only two courses; either to grant 
leave unconditionally or to refuse leave. If the 
Court thinks that there is something to be said 
in defence (even a plausible defence) it may be 
inclined to grant leave, but only on condition of 
security. It will not be right to crystallise into 
rules of law the circumstance under which the 
Court, in the exercise of the discretion vested in 
it by O. 37, R. 3 (2), can demand security. If 

Q., D .—117 
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in a particular case the High Court is satisfied 
that the discretion has been arbitrarily or per¬ 
versely exercised, it will not hesitate to inter¬ 
fere in revision. ( Varadachariar, J .) Gopaj.a 
Rao i/. Subba Kao. 161 I.C. 182=8 R.M. 792 
= 1936 M.W.N. 175 (2)=43 L.W. 298=A.I. 
R. 1936 Mad. 246=70 M.L.J. 241. 

- O . 37, R . A — Decree against firm — One of 

partners deprived of opportunity for applying for 
leave to defend suit—Duty of Court to set aside 
decree. 

Each partner has a right to apply for leave to 
defend where a suit is brought against a firm 
under O. 37. There is, of course, a period of 
limitation for such application, but in a case where 
it is shown that a partner was deprived of an 
opportunity for applying for leave to defend, the 
Court ought to exercise its power under O. 37, 
R. 4 by setting aside the decree, restoring the 
suit and allowing leave to defend. (Ameer Alt, 

J. ) Satya Charan v. Calcutta Hardware 
Engineering Co. 42 C.W.N. 820. 

- O. 37, R. A — Order rejecting application 

— Appeal. 

An order rejecting an application under O. 37, 
R. 4, C.P. Code, is not appealable. An appeal 
is competent from the decree passed under O. 37 
and the rejection of an application under O. 37, 
R. 4 could also form a ground of appeal pre¬ 
ferred against the decree passed. (Abdul Qayoom, 
C.J. and Janki Nath IVacir, J.) Hari Singh 
v. Kanshi Ram Devi Das. 39 P.L.R.J. & 

K. 11. 

- O. 38, R. 2— Surety under for appear¬ 
ance of defendant—Return of plaint for presen¬ 
tation to proper Court for want of jurisdiction in 
Court—If discharges surety — Re-presentation of 
plaint in proper Court — Surety's liability—If ex¬ 
tends to that suit. 

The return of a plaint in suit on the ground 
that the Court has no jurisdiction terminates the 
litigation and the re-presentation of the plaint in a 
different Court in effect starts a fresh litigation on 
the same cause of action. Where a surety exe¬ 
cutes a bond undertaking to be responsible for the 
appearance of the defendant in an application for 
arrest of the defendant before judgment in a suit, 
and the plaint is subsequently returned for pre¬ 
sentation to another Court having jurisdiction, 
the bond cannot be taken to cover the subsequent 
suit started by the re-presentation of the plaint 
to the Court having jurisdiction. It makes no 
difference that the plaint returned by the small 
cause side of a Court is re-presented to the ori¬ 
ginal side of the same Court. Since there has* 
been a change in proceedings, that change on the 
principle of S. 133 of the Contract Act, dis¬ 
charges the surety. (Wadsworth, J .) Mohomed 
Sheriff Saiiib v. Hussain Ghouse. 50 L.W. 
426=188 I.C. 416=13 R.M. 18=1939 M.W. 
N. 950=A.I.R. 1939 Mad. 933=(1939) 2 M. 

L. J. 816. 

- O. 38, R. 5— Applicability—Attachment 

before judgment—Order for — Conditions—Duty of 
plaintiff to adduce evidence—Intention of defen¬ 
dant—Reference to previous transactions—If justi- 
fied. ,. 

Before the power under O. 38, R. 5, C.P. 
Code, is exercised, the Court must be satisfied 
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that transfers are going to be made by the defen- jf R 41 . 58 All. 884=163 I.C. 236=8 R.A. 946 
dant after the suit has been filed and that such =1936 A.L.J. 314=1936 A.W.R. 362=1936 
transfers are made with the object of frustrat- I All. L.R. 529=A.I.R. 1936 All. 408. 

- « • . • rf • r m ncr . n o o T> c a aa t. 4 t 


ing the plaintiff, if he wins the suit* in executing - -w. *x. k >—/MLaunucm uuucr—x^nccc 01 

the decree. Mere allegations to that effect are —Attachment followed by decree on admission— 

•1 *1 _ l.mm f Ko f J VpI V nrnvpfl All rf 11 « f/-. •> ^ ^- d.. a 


O. 38, R. 5—Attachment under—Effect of 


Of no avail, the facts have to be positively.proved 
by satisfactory evidence. Though for the pur¬ 
pose of finding out the intention with which trans¬ 
fers are going to be effected by the defendant, 
previous transactions may be referred to they 
must be transactions subsequent to the filing of 
the suit The applicant for attachment must 
adduce evidence to show what properties are going 

transferred ^*and 

R U P 464 (2) = 1938 P.W.N. 304=4 B.R 363 
= 19 Pat L T. 392=A.I.R. 1938 Pat 161 

O 38 R 5 and S. 64 —Attachment be - 

fore judgment made without complying with Pro¬ 
cedure-Effect of-Third Parly, tf can enforce 
mortgage against claims under attachment. 

Though the order of attachment before judg¬ 
ment should comply with provisions of O 38 
p c that i s the order should be a conditional 

order accompanied by a notice to the defendant, 
vet non-compliance with this procedure and fai- 

h?re to give the defendant an opportunity to fur- 
• i, ..ruritv does not make the ex parte order 
of attachment a nullity but simply renders it ir¬ 
regular, liable to be set aside only at the instance 
nf the defendant. But a third party cannot ignore 
the attachment and enforce his mortgage against 
decree-holder’s claims under attachment. (Cold- ! 
stream and Abdul Rashid, JJ.) Dwarka Das ' 

Badri Das v Shm Ram. 18 Lah. 756-175 C. 
828=11 R.L. 64—40 P.L.R. 280—A.X.K. 

1938 Lah. 49. . 

__O. 38, R. 5— Attachment of immovable 

property under—Mode of—O. 21, R. 54— Appli- 

There cannot be valid or effective attachment 
before judgment of immovable property unless 


----- - J - 

Court calling for amount from custody Court— 
Effect of—Subsequent attachment before judg¬ 
ment by another creditor followed by decree— 
Right to payment of amount requestioned. See 
C.P. Code, S. 73. 1937 A.W.R. 284=A.I.R. 
1937 All. 424. • 

-O. 38, R. 5—Conditional order of at¬ 
tachment before judgment—No order absolute— 
Validity of attachment. See C.P. Code, 0. 21, 
R. 54 and O. 38, R. 5. 66 C.L.J. 222. 

O. 38, Rr. 5 and 6 —Duty of Court—Need 


for proper affidavit. 

The provisions of O. 38, Rr. 5 and 6 are very 
drastic as the plaintiff can secure a very great 
advantage over his opponent in the earlier stages 
of the litigation long before the merits of the 
controversy are tried out. The Court should 
therefore be fully satisfied on a proper affidavit 
or other materials before it can take any action 
under O. 38, Rr. 5 and 6 . It should not paralyse 
the defendant against whom the suit is brought 
by lightly making an order of attachment before 
judgment. Where the affidavit filed by the appli¬ 
cant is wholly inadequate and is not in law an affi¬ 
davit at all, the Court should not take action under 
O. 38, Rr. 5 and 6 . (Ago Haider, J .) Madan 
Theatres, Ltd. v . Hari Das. 38 P.L.R. 772 
=A.I.R. 1936 Lah. 33. 

O. 38, R. 5—Mortgagee decree-holder 


— -»-- - u - — 

selling portion of mortgaged property and realis¬ 
ing substantial amount—Remainder not sold—Ap¬ 
plication by him to attach non-mortgaged pro¬ 
perties—Maintainability. See C.P. Code, O. 34, 
R. 6 . 1936 A.L.J. 314=1936 A.W.R. 362= 

A.I.R. 1936 All. 408. 

O. 38, Rr. 5 and 6 —Order for attach- 


w w 

merit before judgment without notice to defen¬ 
dant — Appeal — Revision. 

hr tore luugmem ui n.miuvau.w - An order granting an application for attach- 

thr requirements of O. 21, R. 54, C.P. Code, arc ment before judgment without issuing notice to 
satisfied Although Form No. 5, Appendix F, defendant under O. 38, R. 5 (1) can be deemed 
is the form in which the order under O. 38, R. 5 to have been one under O. 38, R. 6 and is thcre- 
is to be served, yet the actual attachment where fore appealable under O. 43, R. 1 (q). hven it 
the nroperty is immovable, is to be effected in the there is no appeal against the order, the Court 
manner provided in O. 21, R. 54, for which the may treat the memorandum of appeal as an apph- 
proper form is prescribed in Appendix E, Form cation for revision and can interfere on the 
No 24 An attachment before judgment of 1 m- !ground that the order of the Court below is un¬ 
usable property although issued in the form just and unfair and was passed in defiance of the 
nrescribed in Appendix F, Form No. 5, is not an legal procedure prescribed by the Code. K^9 ha 
effective attachment within the meaning of O 21, ,Haider. J-) Madan 1 huatres, Ltd v Ham 
r ^4 (Rowland and Chatterp, JJ.) Sadhu Pra- iDas. 38 P.L.R. 772=A.I.R. 1936 Lan. 44. 

Sah .182 I.C. 748=12 ,-O. 38, Rr. 5 and 7 -Order of attachment 


R pT 62=5 B.R. 820=A.I.R. 1939 Pat. 81. 
•O 38 R. 5 —Attachment of property — 


in Form No. 5 of Appendix F —Attachment not 
published in Form No. 24 of Appendix E — vali¬ 
dity of attachment. . 

A proclamation by beat of drum and affixing 
on the property a copy of the order in 


Duty of Court to call upon defendant to furnish 
ecurity. _ 

npY attach* the^'property of the^defS^^t^nfiflt i No. *?of" Appendix^F^under " 6 ". 38.”®. 
calls upon him to furnish security, or to produce Code, does not constitute a ”. at ^ chr ” e f n at t ac hment 
and place at the disposal of the Court the pio- Code. If there is no publication nam ely, 

nertv or to show cause why he should not furnish in the form laid down under O. 21 R. 54, £ 


rxes 
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_ O. 38, R. 5 — Salary of public servant — 

Attachment of, before its accrual—Legality. 

The word ‘property' in O. 38, R. 5, C. P. Code, 
means property already in existence, belonging to 
and at the disposal of the defendant. A salary 
which has not yet been earned or paid, cannot 
be 'disposed' of until it has at least become pay¬ 
able. It is, therefore, clearly illegal to attach 
before judgment a moiety of the salary of a 
public servant or of any employee until it has 
accrued. ( Mosely, J .) Macleod v. The Bom¬ 
bay Furniture Mart. 170 I.C. 240=10 R.R. 
69=1937 Rang.L.R. 108=A.I.R. 1937 Rang. 

292. 

-O. 38, R. 5 —Security given for removal 

of attachment before judgment—Decree by trial 
Court—Liability of surety—Subsequent appeal or 
appeals—Effect of. 

Where security is given to obtain removal of 
attachment before judgment under O. 38, the lia¬ 
bility of the surety is fully incurred as soon as 
the decree of the Court of first instance is made 
and subsequent appeal or appeals from the decree 
do not destroy the liability, although they may 
have the effect of reducing the quantum of the 
liability which may even be found to be nothing. 
If the decree of the Court of the first instance is 
finally restored, the liability incurred when it was 
first passed is also restored. The decreeing of 
the suit by the Court of first instance has a differ¬ 
ent effect upon the attachment before judgment 
from the dismissal of the suit by that Court. 
(Mya Bu, J.) Soon Thin v. K. S. A. V. Chf.t- 
riAR Firm. 14 Rang. 361 = 164 I. C. 455= 
9 R.R. 105=A.I.R. 1936 Rang. 342. 

--O. 38, R. 5—Surety under—Bond— 

Amount of—Bond providing for liability of surety 
for decretal amount and not value of property to 
be attached—If illegal. See C. P. Code, S. 145 
and O. 38, R. 5. A.I.R. 1936 Cal. 143. 

-O. 38, R. 5 (3)— Judge issuing notice to 

defendant to shozv cause and at same time order¬ 
ing interim attachment—Defendant objecting to 
attachment but voluntarily furnishing security — 
Appellate Court, if can cancel security. 

Where the trial Judge issues a notice to the 
defendant to show cause why the application of 
the plaintiff for attachment before judgment of 
the property of the defendant be not granted and 
at the same time orders attachment of the same 
and the defendant objects to the attachment but 
voluntarily offers security pending disposal of the 
plaintiff’s application for attachment before judg¬ 
ment, the appellate Court cannot cancel security 
merely because it thinks that the attachment is 
illegal. ( Jai Lai, J.) Asa Ram-Ram Pat v. J. 
D. Picton Clark. 175 I.C. 44=10 R.L. 665= 
40 P.L.R. 666 =A.I.R. 1937 Lah. 780. 

-O. 38, R. 5 (3) —Order under—Issue of 

notice to defendant—Necessity for. 

Issue of notice to defendant under O. 38, R. 5 
( 1 ) is absolutely necessary before an order under 
O. 38, R. 5 (3), is passed. Where no notice is 
issued, no foundation is laid for an action under 
O. 38, R. 5 (3). Before passing the order of at¬ 
tachment before judgment, the Court must faith¬ 
fully and strictly carry out the stringent procedure 
as laid down in O. 38, R. 5 and no short cuts are 
permissible. ( Agha Haidar, /.) Madan Thea¬ 
tres, Ltd. v. Hari Das. 38 P.L.R. 772=A.I.R. 
1936 Lab. 33. 


C. P. CODE (1908), O. 38, R. 9. 


O. 38, R. 6— Applicability. 


Order 38, R. 6 might apply to an objection by 
the defendant but not to an objection by a third 
person. ( Pollock. J.) Mt. Rahfbiiai v. R\tan- 
lal Hiralal. 176 I.C. 79=11 R.N. 34- A.I.R. 
1938 Nag. 321. 

-O. 38, R. 7 —Property not mentioned in 

writ of attachment—If under attachment. 

The question whether a particular property has 
been attached has to be determined with refer¬ 
ence to the writ of attachment. Even if the pro¬ 
perty is mentioned in the application for attach¬ 
ment before judgment and the order for attach¬ 
ment is made in terms of that application, but if 
the writ of attachment served by the Civil Court 
peon does not mention the property, the property 
cannot be said to be under attachment and the 
judgment-debtor is not prohibited from transfer¬ 
ring it. (Rowland and C hatter ji, J J.) Sadhu 
Prasad Sah v. Satnarain Sah. 182 I. C. 
748=12 R.P. 62=5 B.R. 820=A.I.R. 1939 Pat. 
81. 

-O. 38, R. 8 — Procedure—Attachment be¬ 
fore judgment—Objection to—When to be made 
—If can be entertained even in execution proceed¬ 
ings. 

An objection under O. 38, R. 8 to attachment 
of property attached before judgment need not be 
made before judgment as there is nothing in the 
rule to show that the claim must be preferred 
before judgment. Such objection even though 
preferred under O. 21, R. 58, in proceedings in 
execution of the decree can be entertained by the 
Court, the procedure to be followed in objection 
under O. 38, R. 8 or in objection under O. 21, R. 
58, in respect of claim to property attached in 
execution being the same. (Facl Alt and Row¬ 
land, JJ.) Beni Mahto v. Chaturgun Sao. 168 
I.C. 364=3 B.R. 425=9 R.P. 484=18 Pat.L.T. 
626=A.I.R. 1937 Pat. 245. 

-O. 38, R. 8 —Scope and operation of— 

Objection to attachment before judgment by de¬ 
fendant—Order on—Remedy—Separate suit if 
barred—C. P. Code, S. 47. Sec C. P. Code, S. 
47. 1937 A.W.R. 587. 

-O. 38, R. 9— Scope — Surety—Bond under¬ 
taking liability until defendant satisfies decree 
that might be passed—Dismissal of suit—If dis¬ 
charges surety—Decree passed in appeal — Liabi¬ 
lity of surety. 

A surety who binds himself as such to be liable 
until the defendant fully satisfies the decree that 
might be passed against him is not discharged 
from liability on the dismissal of the suit by the 
trial Court, O. 38, R. 9, C. P. Code, does not say 
that the surety shall be relieved from his liability 
on the dismissal of the suit. If an appeal is pre¬ 
ferred against the dismissal of the suit and a de¬ 
cree is passed in appeal, the surety is bound by 
the appellate decree and remains liable for the 
decree amount. (Davis, J.C. and Mehta, A.J.C .) 
Aildas v. Dayalomal. 171 I.C. 606=31 S.L.R. 
165=10 R.S. 114 ( 1 )=A.I.R. 1937 Sind 272. 

—-O. 38, R. 9 —Suit dismissed but subse¬ 

quently restored to file—Attachment if revived — 
Alienation of property in the meanwhile — Effect. 

There is no authority for the contention that an 
attachment before judgment which has come to 
an end with the dismissal of the suit, is restored 
when the suit is restored to file, in spite of an 
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c. p. CODE (1908), O. 38, R. 10. 

alienation of the property in the nj^nwhilc. 
(Rum /■) Basappa v. Rudrappa. 180 IA,. 1^0 
2 wil R.M. 659 <2)=1939 M.W.N. 639=48 
L.W. 763 =A.I.R. 1939 Mad. 167=(1938) 2 M. 

L.J.^0 53. r 10— Attachment before judg¬ 
ment and subsequent decree-Attachment ^ inter¬ 
val of same property by another decree-holder 

Earlier attachment, if entitled to P r *° rity -, , 
Where between the dates of attachment before 
• a qhH fhp decree in ci suit, another dc- 

cree^holder against the same judgment-debtor 

attaches in the interval the same property of the 
attaches i th attachment before judg- 

judgment-d * . 0 f t i me does not con- 

ment ‘hough earl> er the later attachment. 

ie Jj J \ V Durga Prasad v. Seetla Pra- 

(Hamilton, J > uurda 2g7=lg5 I C 30 l = l2 

l A 0 209 (i)=1939 a!w.R. (C.C.) 320 = 1939 

O W N 9 1107 = A.I.R. 1940 Oudh 80 „ 

O.W.iN. 10 —Construction— Rights — 

—T r^ntrari of sale—Attachment—Subse- 

Mea " ,n il7 < r n ° pursuance of contract-lf void, See 

9 ue " 1 “iTfi A.IJR. 1936 Nag. 163. 

C. P. Code, R 10 —Scope—If controls S. 64— 

S5.. tv“ *• c p - «“• *• “• 

4 ! Bom.L g g jj—Scope and effect of-Sale- 

~ T Fxecution—Subsequent attachment of pro- 
deed-r- - _J3 e ed registered subsequently Effect 

Sale if IffecUd. See Recstrat.on Act, S. 47. 

A T R 1937 Nag. 143. 

O 38 R 11 —Attachment actually effected 
tf^Tdeeree’ in' pursuance of order made before 

yM ^ t tach^t a actuary made after judgment can- 

notbc deemed in law to be made before judgment 
c^nlv because it happens that the application for 
attachment was made before the judgment 
was actually passed. The legal effect of the at¬ 
tachment comes into being only when the attac 
ment is actually made, and its nature is defined 
Sso by the time when it is made and not when 
ft is ordered. (Pandrang Row and Mcuoni JJ.) 
Ramanadhan Chettiar v. Veerappa Chetti • 
m ic 468=10 R.M. 591=A.I.R. 1937 Mad. 

84< Q 38, R. Attachment before judg¬ 

ment—When becomes attachment in execution— 
Application by decree-holder—If necessary. 

There must be some unmistakable declaratio 
of the decree-holder’s intention to execute the de 
crec, before the attachment before Judgment c 
become an attachment in execution of ^he decree. 
In ordinary cases such an election or declaration 
of intention would be made by presenting an exe- 

T should m be Xn y e inthif manner 

(Pandrang Row and Menon, JJ.) Ramanadhan 

t hfttiar v Veerappa Chettiar. 173 I.C. 4t>a 

_i 0 RM. 59 l=A.I.R. 1937 Mad. 84. 

o n—Scone—If excuses an appli- 

s.!c.t. co«. S. 73 ... 

ment before Judgment-Application for execution 


C. P. CODE (1908), O. 39, R. 1. 

—Dismissal for default—If terminates attach¬ 
ment. See C. P. Code, O. 21, R. 57. 18 Pat. 
L.T. 585. 

-O. 38, R. 12— “Agriculturist” — Who is — 

If means same as in S. 60. 

The word “agriculturist” in O. 38, R. 12, C. P. 
Code, must be interpreted in the same sense as in 
Ss. 60 and 61, C. P. Code, and not differently. 
An “agriculturist” is a tiller of the soil who is 
unable to maintain himself otherwise. (Pand¬ 
rang Rozv, J.) Venkatasubbamma v. Narayana 
Reddi. 178 I.C. 679=11 R.M. 488=48 L.W. 
380=1938 M.W.N. 1139 (2)=A.I.R. 1938 Mad. 
922=(1938) 2 M.L.J. 487. 

-O. 39 and S. 94— Order 39, if exhaustive. 

It has sometimes been held that O. 39, Rr. 1 
and 2 are not exhaustive of the Court’s power 
to grant a temporary injunction. But they do not 
seem to have given due weight to the words “if 
it is so prescribed” occurring in the opening para, 
of S. 94 of C. P. Code — “Prescribed” in that sec¬ 
tion clearly means prescribed by the rules. 
(Varadachariar, J.) Murugesa Mudalt v . 
Angamuthu Mudalt. 176 I.C. 688=11 R.M. 
149=46 L.W. 956=1937 M.W.N. 1229=A.I.R. 
1938 Mad. 190=(1937) 2 M.L.J. 888. 

-O. 39 and S. 151— Powers of Court apart 

from O. 39—In forma pauperis applicant praying 
for injunction before question of pauperism is 
decided—Jurisdiction of Court to grant prayer. 

Apart altogether from O. 39, C. P. Code, the 
Court has ample jurisdiction to pass an order 
providing for the protection and security of the 
property which is the subject-matter of the litiga¬ 
tion. Where an applicant for leave to sue in 
forma pauperis also applied for an injunction to 
restrain the opposite party from dealing with the 
subject-matter of the litigation, it was held that 
the Court had jurisdiction to grant the necessary 
relief, though the question of pauperism had not 
been decided and the proceedings had not been 
numbered as suit. (Bennet and Verma, JJ.) 
Dhaneshwar Nath Tewari v . Ghanstiyam 
Dhar. I.L.R. (1940) All. 201 = 187 I.C. 813= 
12 R.A. 570=1940 A.W.R. (H.C.) 74=1940 A. 
L.J. 81=A.I.R. 1940 All. 185. 

- O. 39—Powers exercisable under and 

powers exercisable under Ss. 12 and 43, Guar¬ 
dian and Wards Act—Distinction. See Guar¬ 
dian and Wards Act, Ss. 12 and 43 and C. P. 
Code, O. 39. 1940 N.L.J. 157. 

- O. 39 —Scope—Court’s powers under— 

Application for attachment before judgment— 
Undertaking by defendant—Acceptance by Court 
and dismissal of application—Defendant subse¬ 
quently acting in breach of undertaking—Juris¬ 
diction to punish. See C. P. Code, S. 94 (c) and 
O ^9 44 LW 714 

—--O. 39,’ Rr. 1 and 2 — Applicability—Admi¬ 

nistration suit—Decree—Order restraining exe¬ 
cution of decree by creditor—Power of Court to 
pass. See C. P. Code, O. 20, R. 13. 1938 M. 

-O. 39, R. Applicability—“Wrongfully 

sold in execution of a decree”—Sale of proper y 
under mortgage decree—Injunction to restrain 
instance of unsuccessful claimant — If can 

granted. • ... . 

Where in execution of a good and vana m - 
gage decree, the decree-holder proceeds to s 
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the property mortgaged as the property of his 
judgment-debtor, and another person having been 
defeated in a claim case institutes a suit to declare 
that the property is his. O. 39, R. 1, C. P. Code, 
cannot be applied to the case so as to entitle the 
latter to apply for a temporary injunction to pre¬ 
vent the sale. The property cannot, at the mo¬ 
ment of his application to the Court, be said to be 
in danger of being wrongfully sold in execution 
of a decree. Neither on the ground of balance 
of convenience nor in law can an injunction be 
granted in such a case. 

Manohar Lai, J. (Obiter.)— It may be that the 
Court will invoke its inherent powers to stay the 
execution of the decree if the circumstances are 
coercive that the balance of convenience is in 
favour of the applicant or that the stay is neces¬ 
sary to prevent an abuse of the process of the 
Court. (Wort and Manohar Lai, JJ.) Dalip 
Narayan Singh v. Amarbas Kuer. 16 Pat. 
738=1938 P.W.N. 232=175 I.C. 629=4 B.R. 
617 = 11 R.P. 3=19 Pat.L.T. 256=A.I.R. 1938 
Pat. 228. 

-O. 39, R. 1— Application under — Main¬ 
tainability-Proceeding for grant of letters of 
administration—Inherent jurisdiction of High 
Courts. 

Before an application for injunction can be 
granted under O. 39, R. 1, the applicant must 
show that the property with respect to which an 
injunction is prayed for is property in dispute in 
a suit. In a proceeding for the grant of letters 
of administration, it cannot be said that there is 
any property in dispute. No question regarding 
title to property can be decided in an application 
for probate or letters of administration. Hence, 
an application in such proceeding for an order 
restraining certain authorities from making pay¬ 
ments of money lying with them which are al¬ 
leged to appertain to the estate of deceased and 
restraining certain person from withdrawing or 
receiving payments of the aforesaid money is not 
one which can be brought within the scope of O. 
39, R. 1. Although the application cannot be 
brought within the scope of O. 39, R. 1, a char¬ 
tered High Court is not powerless to grant an in¬ 
junction otherwise than in accordance with the 
provisions of O. 39, R. 1 if a proper case is made 
out. It has an inherent jurisdiction to grant in¬ 
junctions operating in personam under circum¬ 
stances and conditions other than those set out in 
the Code of Civil Procedure where the ends of 
justice so require. (Sen, J.) In the goods of 
Stanley Austin Cardigan Martin. 187 I.C. 
886=12 R.C. 629=A.I.R. 1939 Cal. 642. 

--—O. 39, R. 1 — Court refusing injuncticm on 

previous application—If can go behind its order. 

Although a Court has refused to issue a tem¬ 
porary injunction on a previous application, it can, 
if new circumstances arise, go behind that order 
and make another order which the exigencies of 
the case require. (Din Mahomed, J.) Ishar 
Das v. Firm op Bhaion Ki Dokan. 187 I. C. 
304=12 R.L. 450=41 P.L.R. 823=A.I.R. 1940 
Lah. 39. 

-O. 39, R. 1— Defendant firm adopting 

name similar to that of plaintiff firm—Temporary 
injunction—If justified. 

Where the defendant firm has adopted a name 
so similar to that of the plaintiff firm as is likely 


C. P. CODE (1908), O. 39, R. 1. 

to cause confusion in the mind of the intending 
purchasers, the harm thus caused to the plaintiff 
firm is prima facie such as no compensation would 
be enough to counter-balance it, and the Court 
would, therefore, be justified in granting a tempo¬ 
rary injunction. (Din Mahomed, J.) Ishar 
Das v. Firm of Biiaion Ki Dokan. 187 I. C. 
304=12 R.L. 450 = 41 P.L.R. 823 = A.I.R. 1940 
Lah. 39. 

-O. 39, R. 1— Discretion of Court—Inter¬ 
ference in appeal. 

The appellate Court should be very reluctant in 
interfering with the discretion exercised by the 
lower Court in granting temporary injunction. 
(Mir Ahmad, A.J.C.) Standard of India Insu¬ 
rance Co., Ltd., Peshawar v. Standard Life 
Assurance Co., Calcutta. 160 I.C. 569=8 R. 
Pesh. 120=A.I.R. 1936 Pesh. 11. 

-O. 39, R. 1 (Rangoon Amendment) — 

Effect of amendment — Suit under O. 21, /?. 63 or 
appeal from such suit—Power of Court to grant 
temporary injunction to prez'ent sale of property 
under attachment. 

The result of the amendment of O. 39, R. 1, 
prima facie, is that the Court in which a suit 
under O. 21, R. 63 is pending or the Court in 
which an appeal from such a suit is pending does 
not enjoy the power of granting a temporary 
injunction to prevent the sale of the property 
under attachment in the execution case which led 
to the suit and then to the appeal. The reason 
for the present Rule is this. The claimant in a 
proceeding under O. 21, R. 58 who files a suit 
under O. 21, R. 63 is not the judgment-debtor 
against whom execution is taken; and by sale of 
the property attached in the execution case his 
right, title or interest in the property cannot be 
impaired, for it is only the right, title and interest 
of the judgment-debtor which is conveyed to the 
purchaser at the sale. If his suit or his appeal 
succeeds, then the interests which are declared 
in his favour are to be deemed not to have been 
disposed of by the sale. There is obviously no 
good ground for thinking that a sale made in the 
execution case during the pendency of a suit 
under O. 21, R. 63, or an appeal from such a suit 
will be injurious to the right, title and interest, if 
any, of the claimant in the property sold. Hence 
an application for stay of the sale and also of 
other steps taken or in contemplation in aid of 
execution, cannot be granted; nor can it be granted 
under S. 151, C. P. Code, as the order sought for 
is not necessary for the ends of justice or to 
prevent abuse of the process of the Court. (Mya 
Bu and Mackney, JJ.) Mohammad Hajef v. 
Vednath Singh. 174 I.C. 503=10 R.R. 411= 
A.I.R. 1938 Rang. 21. 

-O. 39, R. 1— Injunction apart from—Power 

of Court to grant—Agreetnent as to forum for 
decision of disputes—Suit in another Court — 
Injunction restraining its prosecution—If can be 
issued. 

Courts have an inherent jurisdiction to issue an 
injunction in a proper case to prevent an abuse of 
the process of Court. Where the circumstances 
require it, the Courts have power to act ex debito 
justitiae in order to do real and substantial justice. 
Where the parties agreed that disputes between 
them should be agitated in a particular Court, 
and one of them in flagrant violation of the agree- 
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ment filed a suit in another Court, it was held that 
an injunction could issue to prevent its prosecu¬ 
tion in that Court. ( Bennet and Verma, JJ) 
Bechharam Baburam v. Baldeo Sahai Suraj- 
mal I.L.R. (1940) All. 232=189 I.C. 268= 
1940 A.L.J. 188—13 R.A. 86=1940 A.W.R. 
(H.C.) 178=A.I.R. 1940 All. 241. _ . 

-O. 39, R. 1 —Injunction to restrain sale w 

execution—If can be granted-Mortgage decree 
—Injunction to restrain execution-Pendency of 
appeal in another suit—If a ground. 

An injunction can only be granted under O 39, 
R 1 C P Code, on certain grounds specified 
therein ’ A property cannot be said to be in danger 
of being wrongfully sold in execution of a decree, 
when the property is the property of a party j 
to the decree, who is also a party to, 
the suit or proceeding in which the injunction is 
applied for. A decree in a mortgage suit is a 
good decree until it is shown in appeal to be a 
wron^ decree, and the decree-holder can therefore 
take all steps which he is entitled to take under 
the law The fact that an appeal is pending 
against the decision in another suit does not 
affect the matter or justify the grant of an injunc¬ 
tion Wh*n a decree has been passed against a 
party who is himself seeking the injunction, the 
Cou-t has no jurisdiction whatever to grant the 
injunction, merely because an appeal is pending 
in another suit, on the ground that the property is 
in danger of being wrongfully sold m execution. 
(Beaslev, C.J. and Stodart, J.) Sankara Aiyar 
v Mahomed Gani Rowther. 59 Mad. 744=161 
I C 721=8 R.M. 854=43 L.W. 383=1936 M. 
W.N. 51=A.I.R. 1936 Mad. 276=70 M.L.J. 257. 
__0. 39, R. 1— Interim injunction—Granting 
<>/__ Conditions—Discretion—Applicant foiling to 
make out even prima facie case. 

An interim injunction should not be granted 
merely because the defendant against whom it is 
asked for would be no worse off for it. To grant 
an injunction merely on that ground is not a pro¬ 
per exercise of judicial discretion. Where the 
applicant fails to make out even a prima facie 
case of loss, the grant of an interim injunction is 
entirely unwarranted. ( Dhavle and Agarwala, 
jj ) Gopalji Jha v. Gatendra Narayan Sinch. 
15 Pat. 404=162 I.C. 210=8 R.P. 513=1936 P. 
W.N. 109=17 Pat.L.T. 109=A.I.R. 1936 Pat. 
226. 

-O. 39, R. 1— Interlocutory injunctions— 

Ex parte order—Willingness to give undertaking 
to indemnify. 

Interlocutory injunctions can be very readily 
granted on the side that is asking for them under¬ 
taking to pay the person damnified by the granting 
of the injunction any damage that that person may 
sustain. Where no such undertaking is forth¬ 
coming, injunction should not be granted ex parte 
except in very rare circumstances. (Stone, C.J. 
and Bose, J.) Madho Rao Narayanarao v. 
Yado Rao Tukaram. 184 I.C. 570=12 R.N. 117 
= 1939 N.L.J. 483=A.I.R. 1940 Nag. 45. 

_O. 39, Rr. 1 and 2— Lawful exercise of 

right _ If can be restrained—Mortgagor seeking 

relief under Agriculturists' Relief Act—Mortgagee 
suing to enforce mortgage—Latter, if can be 
restrained from proceeding with his legal remedy. 

The lawful exercise of a right vested in a 
person cannot be legally restrained by the Court 


C. P. CODE (1908), O. 39, R. 1. .*03 . « 

under O. 39, R. I, C. P. Code. Where a mortgage 
comprised of properties in United Provinces and 
Bombay and the mortgagor files a suit under S. 33 
of the United Provinces Agriculturists’ Relief Afct 
and thereafter the mortgagee files a suit on the 
mortgage to enforce his rights, in the Bombay 
province, the action of the mortgagee could not 
be considered to he anything illegal or even im¬ 
proper and his enforcement of the mortgage could 
never be characterised as an attempt to waste 
or damage any property. In such a case the Court 
in United Provinces would not be justified in 
issuing an injunction under O. 39, R. 1 or R. 2 
restraining the mortgagee from enforcing his legal 
remedy. ( Ismail, J.) Prabhu Dayal v. Lal 
Dass Maugan Lal. I.L.R. (1939) All. 825= 
1940 O.L.R. 194=187 I.C. 305=12 R.A. 512= 
1939 A.W.R. (H.C.) 561=1939 A.L.J. 688=A. 
I.R. 1939 All. 643. 

-O. 39, R. 1—Scope—Suit by Hindu rever¬ 
sioners to declare invalid alienation by widow— 
Application for interim injunction to restrain 
widow from making further alienations—Main¬ 
tainability— Interim injunction—If can be granted. 
See Court-Fees Act (as amended in Bihar and 
Orissa), S. 7 ( iv) (c) and Soh. (c), Art. 17. 
20 Pat.L.T. 855. 

-O. 39, R. 1— Suit by unsuccessful claimant 

under O. 21, R. 63— Temporary injunction 
restraining execution sale—Power of Court to 
grant. 

In a suit filed by an unsuccessful claimant under 
O. 21, R. 63, C. P. Code, the Court has power to 
grant a temporary injunction under O. 39, R. 1, 
C. P. Code, restraining the decree-holder from 
selling the property, which is the subject-matter 
of the suit, in execution of his decree. The 
principle underlying O. 39, R. 1 is to prevent 
multiplicity of judicial proceedings, and in each 
case the Court will have to consider whether 
there is a danger of the property being wrong¬ 
fully sold in execution of the decree. The mere 
fact that the plaintiff lost the claim case is not 
enough to indicate that the suit is a frivolous one 
or that it is an abuse of the process of the Court. 
(Bartley and Nasim Ali, JJ.) Jodhanprasad 
Bhakat v. Heeralal Agarwalla & Co. 42 C. 
W.N. 409=A.I.R. 1938 Cal. 371. 

R. 1— Temporary injunction — 


Grant of—Grounds for — inconvenience — Suffi¬ 
ciency—“Irreparable injury”—Owner selling build¬ 
ing plots approved by Municipal Committee — 
Committee issuing notice to owner to construct 
certain roads and if he failed to do so, committee 
would construct them and recover damages from 
owner—Injunction restraining committee—Right 

The basic principle on which injunctions should 
be issued is that the plaintiff must show that an 
injunction is necessary to protect him from irre¬ 
parable injury and that mere inconvenience^ is 
not enough; by the term “irreparable injury is 
meant injury which is substantial and could n eve !j 
be remedied or adequately remedied or 
for by damages. Plaintiff as owner sold cerai 
land, divided into building plots. The 
was approved by the Municipality. The M 
pal Committee gave notice calling upon nun i 
construct certain external and internal roaa s.£“ 
informed that if he failed to do so, the committee 
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would construct the roads and recover-the cost of 
doing so from the plaintiff. The latter brought 
a suit and applied for a temporary injunction to 
restrain the committee from acting in that way. 

Held, that the inconvenience caused to the plain¬ 
tiff by refusing to issue an injunction would not 
be irreparable and could be obviously remedied 
by damages. Therefore he was not entitled to 
the injunction claimed by him. ( Pollock, /.) 
Secretary, Civil Station Sub-Committee, 
Nagpur v. Govindrao. I.L.R. (1937) Nag. 313 
— 170 I.C. 239=10 R.N. 58=A.I.R. 1937 Nag. 
137. 

-O. 39, R. 1— Temporary injunction — 

Grant of—Necessity to show prima facie case — 
Interference zuith grant of injunction in revision. 

An applicant for a temporary injunction must 
show that he has a prima facie case. Where the 
Court grants such an injunction in the absence 
of a prima facie case, its order is vitiated by 
material irregularity justifying interference by the 
High Court in revision. (Burn, J.) Mf.yyappa 
Chettiar v. Gopalakrishna Iyf.r. 1939 M.W. 
N. 621=A.I.R. 1939 Mad. 750. 

-O. 39, Rr. 1 and 2—Temporary injunction 

—Granting of—Duty of Court—Suit to declare 
that a certain article of a temple is sacred and for 
injunction to restrain sale thereof. See Madras 
Hindu Religious Endowments Act, S. 73. 70 

M.L.J. 315. 

_O. 39, R. 1 — Temporary injunction — 

Granting of—Principles governing. 

The principles governing the issue of tempo¬ 
rary injunctions are as follows: The applicant 
must show a fair prima facie case in support of 
the right claimed and an actual or threatened 
violation of that right, productive of irreparable 
or at least serious damage; his conduct must be 
such as not to disentitle him to assistance; it 
should be fair and honest, and in particular there 
must be no acquiescence or delay. There must 
be a greater convenience in granting than refus¬ 
ing the injunction; and equally efficacious relief 
must not be obtainable by any other usual mode 
of proceedings, except in case of breach of trust. 
(Mir Ahmad, A.J.C.) Standard of India Insu¬ 
rance Co., Ltd. v. Standard Life Assurance 
Co., Calcutta. 160 I.C. 569=8 R. Pesh. 120= 
A.I.R. 1936 Pesh. 11. 

-O. 39, R. 1 —Temporary injunction—Sale 

in contravention of—If a nullity. 

A temporary injunction under the provisions of 
Rule 1, O. 39 is not a stay order issued by a 
Court competent to stay execution proceedings 
under any provision of the Code authorizing such 
an order. The effect of non-compliance with an 
injunction issued under O. 39, R. 1 is to make 
the offender liable to the punishment prescribed 
in O. 39, R. 2 (3) and a completed sale in contra¬ 
vention of an injunction under O. 39, R. 1 is not 
a nullity as being without jurisdiction. A tem¬ 
porary injunction under O. 39 is not a mandatory 
direction to a Court, as is a stay order of the 
kind provided for by the Procedure Code, but is 
an order directed against a particular person 
which can be issued only in the circumstances 
described in R. 1. ( Coldstream, /.) Lal Chand 

v. Sohan Dal. 179 I.C. 123=11 R.L. 530=40 
P.L.R. 518=A.I.R. 1938 Lah. 220. 
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|-O. 39, R. 1— Temporary injunction— 

! Taking formal delivery in execution of decree — 
If an act of disobedience of injunction. 

The taking of delivery implied in the passing 
of the delivery receipt, is not punishable as an act 
of disobedience of an order of injunction under 
O. 39, R. 1. The terms of O. 39, R. 1 would not 
include the mere act of taking possession in exe¬ 
cution of a decree. (Varadachariar, J.) Muru- 
gesa Mudali v. Angamuthu Mudali. 176 I.C. 
688 = 11 R.M. 149=46 L.W. 956=1937 M.W.N. 
1229=A.I.R. 1938 Mad. 190= (1937) 2 M.L.J. 
888 . 

-O. 39, R. 1 —Temporary injunction—When 

may be granted. 

The power of a Court is very wide with respect 
to the issue of a temporary injunction and the 
injunction can be issued in any suit if it is proved 
to the satisfaction of the Court that the property 
in dispute in the suit is being wrongfully sold in 
the execution of a decree. There is no restric¬ 
tion in O. 39, R. 1 that the suit should be for the 
issue of a perpetual injunction if a temporary 
injunction is to be granted. (Mir Ahmad, J.) 
Mt. Tajbaro v. Gofichand Singh. 177 I.C. 917 
= 11 R. Pesh. 42=A.I.R. 1938 Pesh. 67. 

-O. 39, R. I—"Wrongfully sold in execu¬ 
tion"—Meaning of—Sale in execution of decree 
by person entitled to execute same—Injunction to 
restrain—If can issue. 

It is impossible to contend that a person who 
has got a decree, and is entitled to execute it, can 
be said to be wrongfully selling in execution be¬ 
cause some other person has brought an action 
through which he hopes to succeed in getting 
possession of the property which is being sold; 
an injunction to restrain such a sale cannot be 
granted. (Wort, J.) Ramkf.shwar Das v. 
Baldeo Singh. 179 I.C. 112=11 R.P. 335=5 
B.R. 197=1938 P.W.N. 220=A.I.R. 1938 Pat. 
606. 

-O. 39, R. 1 (a )—Applicability and scope — 

Application by defendant — Competency. 

An application under O. 39, R. 1 (a), C. P. 
Code, can be made on behalf of a defendant who 
is entitled to come to the Court if any such act 
as is referred to in the rule is committed by the 
plaintiff. (Abdur Rahman, J.) Sivakami Acht 
v. Narayana Chettiar. 1939 M.W.N. 402=49 

L. W. 441=A.I.R. 1939 Mad. 495= (1939) 1 

M. L.J. 519. 

-O. 39, R. 1 (as amended in 1937), 

Proviso—Scope and effect—If adds to the law 
under Specific Relief Act. See Specific Relief 
Act, S. 56 (b). 1938 P.W.N. 220. 

-O. 39, R. 2 —Suit for injunction and decla¬ 
ration—Application for injunction almost identi¬ 
cal with the relief claimed in Court—If can be 
granted — Practice—Rule of Court. 

Where the relief asked for by way of an in¬ 
junction on an interlocutary application is in effect 
the whole relief that is asked for in the plaint in 
the suit, the effect of granting the injunction will 
be to decide the whole suit. It is not a rule, and 
it is not the usual practice of the Court to grant 
such an injunction on motion, especially when 
there is no statement of pleading as to the injury 
likely to be caused by not getting the injunction 
or as to the urgency of the matter. (McNair, /.) 
Rameswar Nath v. The Calcutta Wheat and 
Seeds Association. 40 C.W.N. 1201. 
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--—O. 39, R. 2— Suit for declaration and in¬ 
junction—Temporary injunction—Grant of — Con¬ 
siderations. 

Where in a suit for a declaration and injunction 
it is alleged that the defendant accompanied by 
some person armed with lathis is trespassing on 
the plaintiff’s land and staging demonstration 
thereon which are calculated to overawe and inti¬ 
midate the plaintiff and his workmen, temporary 
injunction under O. 39, R. 2 if prayed for, will 
be granted, if plaintiff has made out a prima facie 
case and the balance of convenience is on his side. 
( Lobo, J.) Dalmia Cement, Ltd. v. Naratndas. 
185 I.C. 57=A.I.R. 1939 Sind 256. 

-O. 39, R. 2— Interim injunction made abso¬ 
lute at final hearing—Breach of — Contempt — 
Persons not parties to suit—If can be proceeded 
against. 

Where the Government were restrained by an 
injunction from disturbing the possession of the 
persons who were in possession of the quarries 
under their lease, but some persons continued 
working in the quarry with the permission of 
Government and though they were not parties 
to the suit in which injunction was granted, they 
had thorough knowledge that their presence on 
the quarry was in breach of the injunction. 

Held, that their presence upon the quarry with 
the permission of the Government was a setting 
at naught of the order of the Court, and the 
conduct of those persons was a contempt of the 
authority of the Court whether or not they were 
themselves bound by the injunction. ( Courtney 
Terrell, C.J., Mohammad Noor and Varma, JJ.) 
Kuchwar Lime and Stone Co. v. Secretary of 
State. 16 Pat. 159=166 I.C. 966=9 R.P. 361 
= 1937 P.W.N. 102=3 B.R. 248 (2) = 18 Pat. 
L.T. 95=A.I.R. 1937 Pat. 65 (S.B.). 

-O. 39, R. 2— Temporary injunction — 

Grant of—Principles governing. 

In a suit for a perpetual injunction a temporary 
injunction is to be granted or refused on a con¬ 
sideration of the following points: (1) Has the 
plaintiff made out a good prima facie case? ( 2 ) 
On which side lies the balance of convenience? 
A person’s title to a plot was based on a deed of 
conveyance. That deed of conveyance gave him 
a right of passage to certain road. The nature 
and dimensions of that passage were not men¬ 
tioned in the deed of conveyance. Prima facie 
therefore he was entitled to the passage as it 
existed on the date of conveyance; on the date 
of the conveyance that, passage was a passage 
which connected his property with the road and 
ran between two compound walls. That passage 
was 20 feet wide. The defendant started build¬ 
ing operations by which he was encroaching upon 
this passage to the extent of five feet. 

Held, that the owner of the plot had every right 
to say that having made out a prima facie case 
he was entitled to a temporary injunction. {Lobo, 
J.) Brijlal Jagannath v. J. R. Sukta. 179 
I.C. 626=11 R.S. 143=A.I.R. 1939 Sind 17. 

-O. 39, R. 2— Temporary injunction — 

Grant of—Principles — Plaintiff, if need have 
pecuniary interest. 

Relief by way of temporary injunction is in the 
discretion of the Court, but that discretion is not 
unfettered and it must be exercised in accordance 
with the principles generally recognised. One of 
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these principles is that the Court will not grant 
an interlocutory injunction, except in cases where 
there is some pecuniary or proprietary right of 
the plaintiff which requires protection. ( Patick- 

XT ^ SlDDESHWAR DaTTA V. MANMATIIA 

Nath Ray Chaudhuki. I.L.R. (1937) 1 Cal. 

382=41 C.W.N. 755=172 I.C. 800=10 R.C. 427. 

” 39, R. 2 (3) — Applicability — Injunction 

issued under R. 1. 

The penalty prescribed in O. 39, R. 2 (3), C. P. 
Code, by way of detention in civil prison of the 
person committing a breach of an injunction ap¬ 
plies to cases of injunctions issued under O. 39 , 
R. 1, also though there is no specific provision to 
that effect in that rule. ( Macpherson and 
Mahomed Noor, JJ.) Jang Bahadur Singh v. 
Chhabila Koiri. 15 Pat. 320=160 I.C. 347= 

8 R.P. 355=17 Pat.L.T. 61=A.I.R. 1936 Pat. 
23. 

-- O. 39, R. 4 — Order on application to set 

aside ex parte injunction — Appealability—Test. 

Where an order for an injunction has been 
passed and an application for its discharge is 
made, the order if it allows the application is 
clearly appealable because it results in an order 
being discharged. Also if the application is dis¬ 
missed still the order is made under O. 39, R. 4 
which attracts O. 43, R. 1 (r) which makes the 
order appealable. {Stone, C.J. and Bose, J.) 
Madho Rao Narayanrao v. Yado Rao Tukaram. 
184 I.C. 570=12 R.N. 117=1939 N.L.J. 483= 
A.I.R. 1940 Nag. 45. 

- O. 39, R. 6 —Application under—If one for 

execution. See C. P. Code, O. 21, R. 11 . 40 

C.W.N. 1317. 

- O. 39, R. 7 — Applicability — Application for 

leave to sue as pauper—If "suit"—Application for 
appointment of commissioner to take inventory — 
Maintainability. 

An application for leave to institute a suit in 
forma pauperis is a suit for purposes of O. 39, 
R. 7, C. P. Code, and the parties in a contem¬ 
plated pauper suit who have petitioned to have 
their suit admitted under O. 33, C. P. Code, a«*e 
therefore entitled to the relief of appointment of 
a commissioner or receiver for the purpose of 
taking an inventor}' of properties. {Gentle, J.) 
Chidambaram v. Nataraja Mudaliar. 179 I.C. 
802=11 R.M. 628=48 L.W. 688=1938 M.W.N. 
1254=A.I.R. 1939 Mad. 80=(1939) 1 M.L.J. 96. 

- O. 39, R. 7 — Scope—Order that situation 

should not be altered pending suit — Legality. 

An order by a Court, in reference to certain 
constructions over a site which is in dispute 
directing that the situation then existing should 
not be altered pending disposal of a suit is an 
order which the Court is competent to pass under 
O. 39, R. 7. {Weston.) Bishen Lal v. Sri 
Narain. 1935 A.M.L.J. 117. 

- O. 39, R. 9 —Possession given under — 

Nature and effect of—If conclusive in proceed¬ 
ings in Criminal Court. See Cr. P. Code, Ss. 107 
and 145. 1938 P.W.N. 526. 

-~0. 40, R. 1 —Appeal—Appointed receiver 

refusing to act—Appeal against appointment—Tf 

lies. See C. P. Code, O. 43, R. 1, Cl. {s). A.I.R* 
1938 Lah. 10. 

-O. 40, R. It and O. 43, R. 1 (S )—Appeal 

—Application for appointment — Prayer — 

Proper order to pass—Order when appealable. 
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(Per Stone, CJ.) An application for the ap¬ 
pointment of a receiver should not merely ask 
for the appointment of a receiver but should name 
out the person whom the applicant wants to be 
appointed as a receiver. If the application does 
not name out a receiver the Court should adjourn 
the matter for the naming of a receiver and not 
make an order granting the application and still 
leaving the matter at large as to who the receiver 
ought to be. There should not be two distinct 
orders, one stating that it is just and convenient 
to appoint a receiver and then a later order ap¬ 
pointing a particular person as a receiver. 

(Per Niyogi, J.) An order stating that it is 
just and convenient to appoint a receiver meielv 
expresses the opinion of the Judge as to the 
expediency of the appointment of a icceiver. 
Such an order is not appealable. The only order 
which is appealable is the order appointing a re¬ 
ceiver by name and that alone would give the ag¬ 
grieved party a right of appeal under O. 43, R. 1 
(s), C. P. Code. {Stone, C.J. and Niyoga, J.) 
Gopalrao v. Devidas. I.L.R. (1938) Nag. 174= 
174 I.C. 148=10 R.N. 346=A.I.R. 1938 Nag. 
540. 


- O. 40, R. 1— Appeal—Interference zvith 

discretion—Order appointing receiver. 

When discretion is exercised by a Court in the 
matter of appointment of a receiver after con¬ 
sidering the facts of the case, the discretion will 
not be interfered with in appeal, unless it is shown 
that it was improperly exercised or that the ap¬ 
pointment contravenes any principles of law. 
(Tek Chand and Bhide, JJ.) Pahlad Dass 
Bhagwan Dass v. Seth Shanti Sagar. 42 P. 
L.R. 421=A.I.R. 1940 Lah. 325. 

- O. 40, R. 1 and O. 43, R. 1 (s)—Appeal 

—Order dismissing application for removal of 
receiver—If appealable. 

In view of S. 16 of the Burma General Clauses 
Act, O. 40, R. 1, must be regarded as giving 
authority to the Court to remove the receiver; 
and if an application is made to remove the 
receiver then the dismissal of that application 
must be regarded as an order passed under O. 40, 
R. 1 and a right of appeal is given by O. 43, 
R. 1 (j) generally to all orders passed under 
O. 40, R. 1. (Baguley and Mosely, JJ.) Abdul 

Kader v. R. M. P. Chettyar Firm. 1938 Rang. 

586=178 I.C. 924=11 R.R. 289=A.I.R. 
1938 Rang. 387. 

O. 40, Rr. 1 and 4— Applicability — Ac¬ 
counts by third party during receiver's admini¬ 
stration. 


Neither R. 1 nor R. 4 of O. 40 has any appl 
cation to accounts from a third party relating 1 
the period of a receiver’s administration and tl 
non-rendition of accounts by third party durin 
that period is not appealable under any of the* 
FTOV'sions of law. (Addison and Din Mohan 
fticid, JJ.) Shankar Das v . Officiai Rppftvf 

179 I.C. 637=11 R.L. 601 = A.I.R. 19 38 Lal 

3Zo. 


-- 40 ’ *?• * Applicability—Decree against 

tenant—Execution—Receiver to realise income of 
occupancy and exproprietary tenancies of iuda- 
ment-debtor—Power of Court to appoint. 

Though O. 40, C. P. Code, governs the appoint¬ 
ment of receivers in execution, R. 1 (2) of O 40 
bars the appointment of a receiver to take posses- 

Q.. D.—n8 
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sion of, and to realise the income from, the occu¬ 
pancy and exproprietary tenancies of a judgment- 
debtor. To so appoint is contrary to the Tenancy 
Act and is tentamount to an ejectment of the 
tenant. ( Sulaiman, C.J. and Bennet, J.) Ami- 
ruddin v. Panchaiti Akhara. I.L.R. (1937) 
All. 542=1937 A.L.J. 267 = 1937 A.W.R. 197= 
1937 R.D. 210=169 I.C. 181 = 1937 A.L.R. 474 
=9 R.A. 718=A.I.R. 1937 All. 389. 

-O. 40, R. 1—Applicability—Special judge 

acting under U. P. Encumbered Estates Act. See 
U. P. Encumbered Estates Act. 1937 A.W.R. 
1125. 

-O. 40, R. 1— Applicability—Suit under 

S. 9, Specific Relief Act—Receiver to collect rents 
—Power of Court to appoint—Order of appoint¬ 
ment — Appeal—If lies. 

In a suit for possession under S. 9 of the 
Specific Relief Act, which is a suit of a limited 
character and in which no mesne profits pending 
suit can be ordered, it is not competent to the 
Court to appoint a receiver to collect the rents 
of the property in dispute. If an order appoint¬ 
ing a receiver is passed in such a suit, it is illegal 
and without jurisdiction, and an appeal lies 
against such order under O. 43, R. 1 (.r). The 
bar under the last paragraph of S. 9 of the 
Specific Relict Act does not apply, as the order 
is without jurisdiction. {Davis, J.C. and Mehta, 
A.J.C.) Eoutmal v. Bikhibai. 31 S.L.R. 28= 
10 R.S. 54=i70 I.C. 12=A.I.R. 1937 Sind 161. 

-O. 40, R. 1— Application under by plain¬ 
tiff — Duty to prove that defendant had no prima 
facie title. 

On an application under O. 40, R. 1 filed by the 
plaintiff for appointment of a receiver, the plain¬ 
tiff, in order to succeed, must show that prima 
facie the defendant has no title to the property 
and that he (the plaintiff) has the title. 
{Thomas, J.) An Raza Khan v. Nawazish 
Ali Khan. 161 I.C. 838=8 R.O. 351 = 1936 O. 
L.R. 213=1936 O.W.N. 466. 

- —O. 40, R. 1— Appointment of receiver — 

Application for—Burden of proof. 

In an application praying for the appointment 
of a receiver, the burden of proof is on the appli¬ 
cant to show that it is just and convenient that a 
receiver should be appointed, and it is not for the 
opposite party to show cause why no receiver 
should be appointed. {Nanavutty and Zia-Ul- 
Hasan JJ.) Manraj Kunwar v. S. P. Shukla. 

I.C. 302=9 R.O. 381=1937 O.W.N. 243= 
1937 O.L.R. 105=A.I.R. 1937 Oudh 232. 

—— O. 40, R. 1 —Appointment of receiver — 
Discretion of trial Court—Interference in appeal. 

The appointment of a receiver is a matter en¬ 
tirely within the discretion of the trial Judge and 
unless it can be shown by the appellant that the 
trial Judge has not exercised a judicial discre¬ 
tion in the matter, he cannot succeed in his appeal 
against an order rejecting his application for the 
appointment of a receiver. {Nanazmtty and Zia- 
ul-Hasan, JJ.) Ali Raza Khan v. Nawa/isii 
Ali Khan. 166 I.C. 983=9 R.O. 356=1937 
O.L.R. 83=1937 O.W.N. 197=A.I.R. 1937 
Oudh 280. 

—-O. 40, R. 1—Appointment of Receiver—- 

Effect of—If involves transference of ownership 
—Duty to report to Collector under U.P. Land 
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Revenue Act. See U.P. Land Revenue Act, 
Ss. 33 (2), 34 and 38. 1936 R.D. 238. 

-O. 40, R. 1 —Appointtnent of Receiver- 

Effect of—Rights of attaching creditor -Debt at- 
tached by creditor after Receiver is appointed but 
before he takes possession—Creditor s right, if 

postponed to that of Receiver. 

The appointment of a Receiver, unless perfect¬ 
ed bv his taking possession of the property has 
no effect on the right of an attaching creditor. 
Accordingly an attachment of property made 
after the appointment of a Receiver but before 
he takes possession of the property would be a 
valid attachment which would have priority over 
the claims of the Receiver. This would be so 
not only when the property is immovable pro¬ 
perty but also when it is a debt. (McNair, J.) 
T akshminarain v. Amar Nath. I.L.R. (1937) 
2 CaL 440=41 C.W.N. 1074. 

_O. 40,'R. 1— Appointment of Receiver — 

Effect _ Property in possession of Receiver—Suit 

for possession of—Sanction of Court—Necessity . 

Where an estate is in the possession of a 
receiver appointed by Court, a suit for possession 
of the estate from that receiver can only be 
brought with the leave of Court. It is neces¬ 
sary "for the plaintiff to apply to the Court which 
has appointed the receiver for sanction for the 
purpose of bringing the action for possession of 
the estate. Where property is in possession of 
an officer of the Court, if there are legal or equita¬ 
ble rights in that property which are not vested 
in the parties to the action or the persons before 
the Court, and which are not the subject of the 
administration then going, then the person v.ho 
claims to enforce those rights must apply for 
leave to enforce them. Whether such right be a 
right to take possession, or a right to bring an 
action, or a right to do various other things, the 
Court requires an application to be made to it for 
leave to enforce the same. If no such sanction 
is obtained, the action commenced without the 
sanction must fail. (Wort and Manohar Lall, 
JJ.) Nrishingha Charan Nandy Choudhury 
v. Ashutosh Deo Ghatwal. 178 I.C. 762=5 
B.R. 129=11 R.P. 257=19 Pat.L.T. 35=A. 
I.R. 1938 Pat. 487. 

—■ -0. 40, R. 1—Appointment of receiver— 
Equitable execution—Considerations. See C P. 
Code, S. 51 and O. 21<, R. 11 and O. 40, R. 1. 
1939 O.W.N. 206. 

-O. 40, R. 1 and S. 60 (1) (n)— Appoint¬ 
ment of receiver—Equitable execution—Principles 
—House in which judgment-debtor has right of 
residence—If can be attached. 

A person seeking ‘equitable execution' by ap¬ 
pointment of receiver must show that he was met 
by difficulties arising from the nature of the pro¬ 
perty, which prevented his obtaining relief at law. 
One principle to be applied is to see whether in 
lieu of the assets the amount due under the de¬ 
cree is likely to be realized within a reasonable 
time from the profits of the attached property. 
Another principle is that such an appointment 
should appear in the circumstances to be the best 
course both for the creditor and the debtor. Owing 
to a dispute between the father and the son, along 
with other property for his maintenance, the son 
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was given the right of residence in a certain 
house, with no power to transfer the same.’ In 
execution of a decree against him the house was 
attached. It was contended by him that it was 
not liable to attachment and sale under S. 60 (1) 
(«), C.P. Code. The son did not reside in the 
house but it was let out to tenants. 

Held, that though the son’s right to residence 
in the house was not liable to attachment and 
sale under S. 60 (1) (n), still as he did not re¬ 
side in the house and the house was let out, there 
was no likelihood of any inconvenience being caus¬ 
ed to him if a receiver was appointed for the same. 
It being just and convenient, a receiver could be 
appointed to realize the rent of the house with 
a direction to the receiver that the surplus re¬ 
maining after defraying the incidental expenses 
and his own remuneration should go towards the 
satisfaction of the decretal amount. (Addison 
and Din Mohammad, JJ.) Sant Singh v . Sain 
Das. 18 Lah. 486=175 I.C. 447=10 R.L. 739 
=39 P.L.R. 839=A.I.R. 1937 Lah. 433. 

O. 40, R. 1 —Appointment of receiver — 


w mm w 

Equitable mortgage—Proof of existence of mort¬ 
gage and interest, in arrears — Necessity. 

The possession of deeds under circumstances 
consistent with a deposit by way of security raises 
a prima facie case for the appointment of a receiver 
on an interlocutory application; and in addition to 
proving that there is a prima facie mortgage it is 
incumbent upon the plaintiff to prove that, inte¬ 
rest is in fact in arrear. (Roberts, C.J. and 
Leach, J.) V. M. R. P. Firm v . Nagoor Gan- 
ny. 173 I.C. 452 (1) = 10 R.R. 347 (1)=A. 
I.R. 1937 Rang. 399. 

O. 40, R. 1 —Appointment of receiver — 


— w mm ~ 

Execution proceedings to be transferred to Col¬ 
lector. 

The appointment of a receiver to take charge 
of the judgment-debtor’s property is an excep¬ 
tional remedy and when there is admittedly ample 
property of the judgment-debtor available for 
satisfaction of the decree, there is no good reason 
to apppint a receiver. Besides, when the execu¬ 
tion proceedings are to be transferred to the Col¬ 
lector a receiver cannot be appointed. (Bhide, 
J.) Narain Dass Gulab Singh v . Patiala Dur¬ 
bar. A.I.R. 1940 Lah. 345. 

-O. 40, R. 1 —Appointment of receiver— 

Ground for—Apprehension that defendant would 
wrongfully dispose of property — If enough. 

Mere existence of apprehension in the mind of 
the plaintiff that the defendant would wrongfully 
dispose of his property is not alone sufficient to 
justify an order for receivership without further- 
inquiry as to the basis of these apprehensions and 
existence of such apprehensions cannot render the 
appointments of a receiver, just and convenient. 

(Hilton, J.) Harikishan Lal & Sons v. Pfc 0 P if| 
Bank of Northern India, Ltd. A.I.R* 

Lah. 102. 

-O. 40, R. I—Appointment of receiver— 

Grounds for—Courts of concurrent jurisdiction 
Separate appointments by — Undesirability . 

It is obviously undesirable that receiver snoum 
be appointed by two Courts of concurrent j 
diction, so that orders may be given possiDij y 

one Court which may conflict thpr#» 

that are given in the other Court. Whe 
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is , a receiver already appointed, the proper proce¬ 
dure for protection of one’s interest is not to ap¬ 
ply to another Court of concurrent jurisdiction 
for the appointment of another receiver, but to 
apply to the Court which has already appointed 
a receiver for adequate protection. ( McNair , 
/.) Anandinath Mukherjee v. Shibcharan 
Trigunait. 42 C.W.N. 33. 

-- O. 40, R. 1 —Anointment of receiver— 

Ground for—Non-payment of arrears of rent. 

In a suit for cancellation of a lease on the ground 
that it was obtained by the defendant fraudu¬ 
lently, for recovery of khas possession, and for 
mesne profits on that footing, the fact that the 
defendant had not been paving the stipulated rent 
to the plaintiff is not a ground by itself for the 
appointment of a Receiver. ( Nasim Ali and Mat¬ 
ter. JJ.) Jamadar Stngh v. Kanai Das Bapmi 
Mohunt Garu. 41 C.W.N. 951. 

-O. 40, R. 1— Appointment of receiver — 

Ground for—Executant of trust deed taking pos¬ 
session of trust property in contravention of its 
terms. 

Where a person takes possession of the trust 
property in direct contravention of the terms of 
the trust deed which he himself executed and 
thus deprives the co-trustees of possession of the 
trust property, his act is entirely illegal. In a 
suit by him for the removal of the other trus¬ 
tees, it is certainly just and convenient that a 
receiver should be appointed. It is not necessary 
for the appointment of a receiver that proof should 
be forthcoming of any embezzlement or misma¬ 
nagement on his part. (King, C.J. and Narw- 
vutty, 7.) Bishwa Nath v. Bishambar Nath. 
163 I.C. 204=8 R.O. 423=1936 O W N. 
1134=1936 O.L.R. 339=A.I.R. 1936 Oudh 
337. 

- O. 40, R. 1 —Appointment of receiver — 

—Merely to receive daily earnings of judgment- 
debtor’s theatre — Order, if ultra vires. 

S. 51, C.P. Code, prescribes the procedure in 
execution and lays down that the Court may on 
the application of the decree-holder order exe¬ 
cution of the decree by appointing a receiver. No 
further restrictions have been placed on the power 
of the Court in this section, nor has the nature 
of the property been defined of which a receiver 
can be appointed. This section will therefore evi¬ 
dently be governed by the provisions of O. 40, 
R. 1. Hence where the judgment-debtor has a 
theatre and a receiver is appointed in execution 
of a decree against the judgment-debtor to re¬ 
ceive the earnings collected and keep accounts 
but not to receive money at the doors, the money 
so earned is property within the meaning of O. 40, 
R. 1 and as such the order is not ultra vires, but 
is just and convenient. (Din Mohammad, 7.) 
Balkishen v. Narain Das Chela Ram. 162 I. 
C. 861=8 R.L. 961=A.I.R. 1936 Lah. 239. 

-O. 40, R. 1—Appointment of receiver— 

Person not entitled to possession—If can ask for. 
See U.P. Encumbered Estates Act (1934) — 
Receiver. 1937 A.W.R. 1125. 

-O. 40, R. 1— Appointment of receiver — 

Power of Court—Basis of—Pendency of proceed¬ 
ings — If condition precedent—Appeal pending 
against prelimitiary decree—Final decree proceed - 
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mgs stayed—Power of original Court to appoint 
receiver. 

The Court’s power to appoint a receiver is limit¬ 
ed to the case where the proceedings are still 
pending before it. Either the suit must be pend¬ 
ing, and it will be pending after a preliminary 
decree but before final decree, or the proceedings 
in execution of a final decree must be pending. In 
either event the Court in which the suit or proceed¬ 
ings are pending will have seisin of the suit or of 
the property subject to execution and this will be 
the basis of Court’s power to appoint a receiver of 
it. This principle applies equally well where a 
decree is partlv preliminary and partly final An 
appeal was pending before High Court aeain-t a 
decree and the High Court, while upholding the 
appointment of the special receiver appointed in 
that suit, had stayed the passing of a final decree 
as regards that in which a preliminary decree only 
had been made by the first Court. A party ap¬ 
plied to the original Court for appointment of a 
general receiver. 

Held, that the original Court had no power to 
appoint a general receiver as the appellate Court 
had become seized of the whole case, there being 
no control of original Court over it. (Cornish. 
f ) CHIDAMBARAM CHETTIAR V. PETHAPERUMAi, 

Chf.tttar. 168 I.C. 80=45 L.W. 519=9 R.M. 
521 = 1936 M.W.N. 1125=A.I.R. 1937 Mad. 
163=(1937) 1 M.L.J. 605. 

-O. 40, R. 1 —Appointment of receiver — 

Practice—Creditor having right against specific 
fund or estate. 

There is a distinction between the practice of 
appointing a receiver in the case of a general 
creditor and in the case of a creditor who has a 
right against a specific fund or estate. The lat¬ 
ter class of creditors is entitled to a receiver on 
the ground that they have a special or equitable 
charge or lien upon the debtor’s property, un¬ 
less other circumstances exist w'hich make the 
appointment unjust or inconvenient. A.I.R. 1922 
Pat. 31« R e l. on. (Hilton, 7.) Harikisiien 
Lal & Sons v. Peoples Bank of Northern 
India, Ltd. A.I.R. 1936 Lah. 102. 

-—O. 40, R. 1 —Appointment of receiz'er — 

Principles—Suit wrongly valued but not wrong¬ 
ly framed. 

Where the plaint itself shows that the suit is 
not likely to succeed or even the plaintiff has not 
excellent chance to succeed, it is a circumstance 
which would render it unjust and inconvenient to 
appoint a receiver. It is however one thing to 
argue that a suit is wrongly framed and quite 
another to say that it is wrongly valued. A wrong 
valuation is not so vital that it can never be 
remedied. Where therefore the suit is not so 
patently framed in a wrong manner as to make 
its success so problematical as to justify refusing 
a receivership order to a creditor whose case 
is that he is a secured one, the Court should not 
refuse to pass such an order. (Hilton, 7.) Hari- 
kishan Lal & Sons v. Peoples Bank of Nor¬ 
thern India, Ltd. A.I.R. 1936 Lah. 102. 

-O. 40, R. 1 —Appointment of receiver — 

Propriety — Defendant put in possession by 
Revenue Couri. 
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Where the defendant has been put in posses¬ 
sion of the properties in dispute by the Revenue 
Courts after contest on the ground of his haying 
a prima facie title to them, it would not be just 
and convenient for the Court to deprive him of 
that possession and to appoint a receiver in his 
place to manage the properties. ( Nanavulty and 
Zia-ul-Hasan, JJ.) Ali Raza Khan v. Nawazish 
Ali Khan. 166 I.C. 983=9 R.O. 356=1937 O. 
L.R. 83—1937 O.W.N. 197=A.I.R. 1937 
Oudh 280. 

_O. 40, R. 1— Appointment of receiver — 

Suit on mortgage executed by Buddhist Burmese 

_ Wife impleaded as defendant—No reasonable 

probability of plaintiff getting decree covering 
wife’s interest also. 

Where in a suit on a mortgage executed by a 
Buddhist Burmese, his wife is joined as a de¬ 
fendant, but there is no allegation that the mort¬ 
gage was entered into with her knowledge or con¬ 
sent, and the plaint merely states that it was en¬ 
tered into for her benefit, there is no reasonable 
probability of the plaintiff getting a decree cover¬ 
ing the wife's as well as husband’s interest. But 
if it is practically certain that if the receive: al¬ 
ready appointed is entirely discharged and the wife 
gets into possession of the property, the rents and 
profits of the property would not find a way to¬ 
wards the satisfaction of the decree against the 
husband’s estate, the wife not being under the con¬ 
trol of the Court, the most just and convenient 
order to be passed, under the circumstances of the 
case, is that the receiver should be confirmed in 
his appointment and that each year when his ac¬ 
counts are settled he should pay half of his net 
receipts to the wife. ( Baguley and Mosely, JJ.) 
Daw May v. Maung Aung Kyaw. 163 I.C. 166 
—8 R.R. 612=A.I.R. 1936 Rang. 246. 

__O. 40, R. 1— Construction—Just and con¬ 
venient. 

The words 1 just and convenient’ in O. 40, R. 1 
construed according to the ordinary rules do not 
limit the appointment of a receiver to property 
over which the plaintiff has a lien. Receiver can 
be appointed if the appointment is in fact just i 
and convenient. ( Skemp, J.) Hari Rani v. \ 
Firm Maddu Mal. 177 I.C. 612=11 R. L. 338 
=A.I.R. 1938 Lah. 12. 

--O . 40, R. 1 —English mortgage—Receiver 

if can be appointed in execution. 

In the case of English mortgages, a receiver can 
be appointed of the mortgaged property in exe¬ 
cution in cases where sub-R. (2) of O. 40, R. 1, 
C.P. Code, would operate to prevent such an ap- j 
pointment. (Panckridge, J.) Sm. Renula Bose, 
In re. 175 I.C. 908=11 R.C. 11=42 C.W.N. 
266=A.I.R. 1938 Cal. 93. 

-O. 40, R. 1—Execution of decree—Pro¬ 
perties outside jurisdiction—Receiver—Power of 
Court to appoint. See C. P. Code, S. 51 (d) and 
O. 40, R. 1. 40 C.W.N. 1056. 

-O. 40, R. 1 —Execution of money decree 

—Appointment of receiver—When justified. 

A Court has jurisdiction to appoint a receiver 
even in execution of a money decree. To justify j 
such an appointment, it is not necessary that there 
should be difficulties arising from the nature of 
_ the property against which execution is sought ( 
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and which prevent the decree-holder from obtain¬ 
ing relief in the ordinary manner, i.e., by attach¬ 
ment and sale of the judgment-debtor’s property. 
Where the decree-holder wants to get the property 
sold as soon as possible but the judgment-debtor 
is putting obstacles in his way by raising all sorts 
of objections and thus delaying the proceedings 
and the judgment-debtor is in the meantime 
appropriating the rents and profits paying little 
or nothing to the decree-holder, an order for the 
appointment of a receiver only till the property 
is sold in execution would be "just and convenient” 
under O. 40, R. 1, C.P. Code. (Tek Chand and 
Bhide, JJ.) Pahlad Das Bhagwan Das v. Seth 
Shanti Sagar. 42 P.L.R. 421=A.I.R. 1940 
Lah. 325. 

-O. 40, R. 1 —Grounds of appointment — 

Appeal against order on application under O. 40, 
R. 1 —Duty of appellate Court. 

The apposite words in O. 40, R. 1 are ‘where it 
appears to the Court to be just and convenient/ 
Where it was found that there was no danger 
of loss or injury to the property in suit and that 
the person in possession was a fit and proper 
person to manage the property, it was held that 
it was not a fit case for the appointment of a 
receiver. In an appeal against an order on an 
application under O. 40, R. 1, it is dangerous for 
the appellate Court to express any opinion at aU 
as to the merits of the suit or to indicate even 
briefly whether there appear grounds for suppos¬ 
ing that one side or the other has a stronger prima 
facie case. (Davies.) Mukankanwar v. Umrao 
Mal. 1940 A.M.L.J. 34. 

-O. 40, R. 1 —Grounds for appointment of 

receiver —Prima facie case—Defendants in posses¬ 
sion — Absence of even allegation as to waste. 

The power conferred by O. 40, R. 1, C. P. Code, 
should be exercised cautiously and only in cases 
where the applicant for the appointment of a 
receiver has made out a prima facie title to the 
property. Where the defendant has been in 
possession for about fifteen years, without any 
objection from any body, and the plaintiff seeking 
to oust him from possession does not even a |] e £ e 
that the property is in danger of being wasted by 
the defendant, no case is made out for the appoint¬ 
ment of a receiver to take possession of the P ro “ 
perty. (Thomas, C.J. and Zia-ul-Hasan ,. A) 
Bidurramji v. Kesho Ramji. 178 I.C. 725— 
11 R.O. 123=1938 A.W.R. (C.C.) 127=1938 O. 
W.N. 1153=1938 O.A. 938=1938 O.L.R. 513= 
A.I.R. 1939 Oudh 61. 

-O. 40, R. 1 —Interim receiver — Appoint¬ 
ment of—Legality under will of deceased whose 
property is in dispute—If fit and proper person. 

Where the right to succeed to the estate of a 
deceased person is in dispute, a person to whom 
the deceased had bequeathed by her will the bulk 
of her propert}' and who has been granted letters- 
of administration may be appointed interim 
receiver on his furnishing sufficient security t<> 
safeguard the interests of whoever is ultimate y 
found to be the rightful heir to the estate. ek 
Chand and Dalip Singh, JJ.) Ganga Ram v. 
Panna Lal. 42 P.L.R. 475. 

-O. 40, R. 1 —“Just and convenient” —Wakf 

property—Receiver in execution—Power oj Lourt 

to appoint—C. P. Code, S. 51. 
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The Court under O. 40, R. 1, C. P. Code, has 
a discretion to appoint a receiver where it appears 
to it just and convenient. The rule is not manda¬ 
tory. Where the property in question is dedicated 
property, being wakf property, which under the 
terms of the wakf deed has to be managed by a 
trustee enjoined to perform certain religious 
duties as trustee, it would not be just and con¬ 
venient to appoint a receiver of such property. 
No receiver of such property can therefore be 
appointed in execution of a simple money decree, 
as the property is not liable to attachment and sale 
and as the judgment-debtor has no proprietary 
interest in the same. S. 51, C. P. Code, must be 
read subject to O. 40, R. 1. ( Sulatman, CJ. 

and Harries, J.) Abdul Latif Khan v. Sikhan- 
dar Begum. I.L.R. (1938) All. 35=173 I.C. 127 
= 10 R.A. 457 = 1938 A.L.R. 82=1937 A.W.R. 
903=1937 A.L.J. 1103=A.I.R. 1938 All. 3. 
-O. 40, R. 1— Leave to sue receiver—Grant 

of—Duty of Court. 

Where the applicant establishes a bona fide 
claim either against the former receiver or against 
the estate as represented by his successor or 
against both, permission to sue the receiver should 
be granted and refusal amounts to illegal exercise 
of jurisdiction. The Court has no jurisdiction 
to consider the issues of law between the appli¬ 
cant and the receiver on the petition for leave to 
sue and should leave them to be decided in the 
regular suit. ( Dunkley and Wright, JJ.) Mool- 
jee Maracan & Co. v. M. B. Mehta. 186 I.C. 
854=12 R.R. 292=A.I.R. 1940 Rang. 59. 

-O. 40, R. 1— Malabar tarwad — Manager 

appointed under karar—Suit for removal — 
Appointment of receiver—Power of Court — Con¬ 
siderations. 

It is open to the Court in a suit for removal of 
the manager of a Malabar tarwad appointed by 
akarar, to appoint an interim receiver when the 
circumstances require it; but the power of 
appointing a receiver should be exercised only 
when the circumstances of the case clearly not 
only justify, but also require it, as being the only 
means of protecting the rights of the junior mem¬ 
bers of the tarwad. Mere charges of mismanage¬ 
ment and fraud would not be sufficient. They 
must be established print a facie before the 
appointment of an interim receiver is made. 
(Pandrang Rao, J.) Manavedan v. Manavf.dan. 
164 I.C. 857=9 R.M. 176=1936 M.W.N. 786= 
44 L.W. 498=A.I.R. 1936 Mad. 817. 

[Reversed on L. P. Appeal. See 71 M.L.J. 
629.] 

-O. 40, R. 1— Malabar tarwad — Suit for 

removal of kamavan —Interim receiver can be ap¬ 
pointed provided the petitioner makes out a case 
—Opportunity should be given to petitioner to 
adduce evidence. 

In suits for removal of a karnavan or manager 
appointed under a family karar, a receiver, can be 
appointed during the pendency of the suit if a 
proper case is made out. If the plaintiff is able 
to show sufficient cause for the appointment of a 
receiver by adducing such evidence, it would cer¬ 
tainly be competent for the Court to appoint a 
receiver. For such evidence he must be given 
an opportunity and without it, it would not be 
proper to dispose of a petition on the materials 
on record. ( Burn and K. S. Menon, JJ.) Mana- 
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vedan v. Manavedan. 166 I.C. 112=9 R.M. 
336=44 L.W. 606=A.I.R. 1936 Mad. 966=71 
M.L.J. 629. 

-O. 40, R. 1 —Mortgage decree — Appoint¬ 
ment of receiver in execution — Considerations. 

The Court will not appoint a receiver in execu¬ 
tion of mortgage decree unless the circumstances 
are such as to make the sale and of the proper¬ 
ties a matter of serious difficulty. Once a receiver 
in execution is appointed, the mortgagee will, as 
a rule, have little inducement to bring the proper¬ 
ties to sale which will tend to let matters drag on 
indefinitely. If the properties arc producing a 
good income, it is probable that the mortgagee will 
have a more profitable investment than he will be 
able to obtain for the sale proceeds if the proper¬ 
ties are brought to sale. This does not however 
mean that if there are substantial difficulties in the 
way of the sale the Court will not help the mort¬ 
gagee by appointing a receiver. The Court in 
considering this question should also take into 
consideration the diligence of the mortgagee. The 
person who applies for appointment of receiver in 
execution of mortgage decree should be able to 
point to some actual difficulty in carrying out the 
sale, and not merely to a delay which he foresees 
on general grounds. It cannot be supposed that 
when a substantial portion of the mortgage secu¬ 
rities is outside the local limits of the jurisdic¬ 
tion of the Original Side, the mortgagee can al¬ 
most as of right obtain the appointment of a 
receiver in execution which is a form of relief 
which the Courts are slow to encourage. ( Panck- 
ridge, J.) Sm Renula Bose, In re. 175 I.C. 908 
= 11 R.C. 11=42 C.W.N. 266=A.I.R. 1938 
Cal. 93. 

-O. 40, R. 1 —Mortgage decree — Subse¬ 
quent appointment of receiver—If justified. 

Under O. 40, R. 1 a receiver may be appoint¬ 
ed before as well as after the passing of a decree. 
A mortgage decree was passed after compromise 
and the judgment-debtor placed various obstacles 
in the way of sale; the Court appointed receiver 
to take charge of the mortgaged properties. 

Held, that considering all the circumstances of 
the case, the appointment of receiver was amply 
justified and that the contention, that proper course 
for decree-holder was to proceed to get the mort¬ 
gaged property sold, had no force. (Bhide, J.) 
Mahmudi Begum v. Sultan Ahmad. 189 I.C. 
729=13 R.L. 103=A.I.R. 1940 Lah. 125. 
-O. 40, R. 1— Mortgage suit — Appoint¬ 
ment of receiver—Interest in arrear—Froperty 
more than sufficient to cover mortgage debt. 

The Court will appoint a receiver in a mort¬ 
gage suit, as in a suit of any other nature, when 
it is just and convenient to do so. Normally, 
when the interest is in arrear a receiver will be 
appointed as of course at the instance of the 
mortgagee. No doubt there may be special ica- 
sons, even in such a case, that will make it not 
‘just and convenient’ that a receiver should be ap¬ 
pointed, e.g., when the interest has been in arrear 
for a very short period, or when the interest has 
been tendered but acceptance of it has been refus¬ 
ed; but the fact that the property is more than 
sufficient to cover the mortgage debt is not a 
ground upon )vhich the Court ought to refuse to 
appoint a receiver in such a suit. (Page, C.J ., 
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Ba U and Leach , 77.) Venkanna v. Mangam- 
mal. 14 Rang. 308=163 I.C. 856=9 R.R. 53 
=A.I.R. 1936 Rang. 296 (S.B.). 

-O. 40, R. 1— Mortgage suit—Appoint- 

ment of Receiver—Justifiability after insolvency 
of mortgagor and after appointment of receiver 
in insolvency. 

The considerations which apply in a suit be¬ 
tween the mortgagee and mortgagor as regards 
the appointment of a receiver differ considerably 
from the considerations which arise where the 
interests affected are not of the mortgagor only, 
but also of the mortgagor's creditors. The ap¬ 
pointment of a receiver in the mortgagee’s suit 
will have the effect of depriving the creditors in 
the insolvency proceedings of the benefit of the 
usufruct of mortgaged property although the 
mortgagee has not yet obtained a final decree in 
the mortgage suit. Hence the appointment of a 
receiver in a mortgage suit subsequent to the ap¬ 
pointment of receiver in insolvency was set aside. 
(Agarwala and Rowland, 77.) Gochuran Singh 
v. Ramballabh. 163 I.C. 811=8 R.P. 42=1936 
P.W.N. 306=17 Pat.L.T. 671=A.I.R. 1936 
Pat. 357. 

_ O. 40, R. 1— Mortgage suit — Appoint¬ 
ment of Receiver—Mortgage by deposit of title- 
deeds—Right to rents and profits in hands of 

receiver . 

The Court is entitled to appoint a receiver under 
O. 41, R. 1 whenever it is deemed just and con¬ 
venient to do so; for example, in a mortgage suit 
when interest is in arrear, the Court will normal¬ 
ly appoint a receiver at the instance of the mort¬ 
gagee as of course, whether or not the property 
appears to be of sufficient value to cover the mort¬ 
gage debt and interest, and whether or not the 
right of the mortgagee to obtain a personal de¬ 
cree against the mortgagor subsists or has been 
lost. For more than a century it has never been 
doubted in England that when a receiver is so 
appointed the mortgagee if successful in the suit 
will be given the accruing rents and profits in the 
hands of the receiver. This equitable doctrine 
which is applied in England forms part of the 
law in India as being in accordance with equity, 
justice and good conscience. It is consonant 
alike with reason and equity, if a mortgagee is 
diligent and applies that a receiver should be ap¬ 
pointed and in the event he succeeds in the suit, 
that the rents and profits in the hands of the 
receiver should be allocated to the mortgagee who 
during the period between the time when he filed 
the suit to enforce his security and the date of 
the sale has been deprived of the interest and 
profits which otherwise might have accrued to him 
if he had been in possession of the proceeds of 
the sale during that period. It is upon this ground 
and not upon the footing that a mortgagee by 
deposit of title deeds possesses a substantive right 
to the rents and profits of the property subject to 
the mortgage that the Court allocates to such 
mortgagee the rents in the hands of the receiver 
that have accrued after the order appointing the 
receiver was made. {Page, C.J. and Ba U, 7.) 
Aga G. Ally Ramzan Yezdi v. Balthazar & 
Son, Ltd. 14 Rang. 292=163 I.C. 850=9 R.R. 
49=A.I.R. 1936 Rang. 290. 
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-0. 40, R. 1 —Mortgage suit—Simple mort- 

gage—Appointment of Receiver. 

It is settled law that in the case of a simple 
mortgage without possession the intention of the 
parties is that the mortgagor shall I ordinarily re¬ 
main in possession of the mortgaged property till 
it is brought to sale in execution proceedings for 
the payment of the mortgage debt. Consequent- 
I ly a receiver will be appointed pending a suit on 
the basis of a simple mortgage only if there exist 
special circumstances in the case. (Ram Lall, /.) 
Ladli Parshad v. Banarsi Dass. 40 P.L.R. 
541. 

-O . 40, R. 1 —Mortgage suit—Simple mort- 

gage—Appointment of receiver—Powers of Court. 

The Court undoubtedly has jurisdiction to ap¬ 
point a receiver in a simple mortgage suit but 
whether it will do so must depend upon what is 
just and convenient in each particular case hav¬ 
ing regard to the reason for which he is appoint¬ 
ed, to the precise nature of the security in the 
particular contract whereby a simple mortgage has 
been created and bearing in mind the limitations 
imposed by sub-rule (2) of O. 40, R. 1, C.P. 
Code. The fact that interest on the mortgage, 
debt is in arrear, or substantially in arrear, can 
only be a factor in deciding whether a receiver 
should be appointed: the fact that the security is 
likely for any reason to become insufficient may 
be another factor; but the governing word? of 
the rule are whether it is just and convenient and 
in deciding this matter due weight must be given 
to all relevant considerations including those men¬ 
tioned in sub-rule (2) of O. 40, R. 1. It can 
never be just and convenient to appoint a receiver 
for the sole purpose of taking possession of rents 
and profits unless they have been expressly made 
part of the security for the debt by the instru¬ 
ment creating the mortgage, even if, having done 
so, the Court could put the receiver into posses¬ 
sion. 

Ba U, J. —A receiver can be appointed in a 
simple mortgage suit even though the rents and 
profits are not part of the mortgage security. 
(Roberts, C.J., Mya Bu, Baguley, Ba U and 
B round, 77.) Ma Hnin Yeik v. K. A. R. K. 
Chettyar Firm. 1939 Rang.L.R. 403=183 I.C. 
728=12 R.R. 101=A.I.R. 1939 Rang. 321 

(F.B.). 

- O. 40, R. 1 —Mortgage suit—Simple 

mortgage — Receiver — Interest, rates and taxes in 
arrears—If sufficient ground for appointment of 
receiver . 

The Court in a suit on a simple mortgage has 
jurisdiction to appoint a receiver of the mort¬ 
gaged property whether before or after the pre¬ 
liminary decree whether or not the fact that the 
interest is in arrear would by itself be sufficient 
ground for appointment of a receiver; where the 
rates and taxes as well as interest arc in arrear, 
the property is in jeopardy, and in such a case- 
it is just and equitable to appoint a receiver. 

( Beaumont, C.J. and Sen, 7.) Damodar v. Ra- 
dhabai. I.L.R. (1939) Bom. 82=179 I.C. 
821=11 R.B. 265=40 Bom.L.R. 1226 =A.I. 

R. 1939 Bom. 54. 

-O. 40, R. 1 —Mortgage suit—Simple mort¬ 
gage—Suit for sale — Receiver, if can be appoint¬ 
ed. ' '. . . 
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Under O. 40, R. la receiver cannot be appoint¬ 
ed in a suit for sale on a simple mortgage before 
a preliminary decree has been passed. ( Weston .) 
Nanda v. Kanhaiya Lal. 1938 A.M.L. J. 90. 
- O. 40, Rr. 1 and 2 and S. 11— Mortgage 

suit—Simple mortgage—Whether receiver could be 
appointed—Original order of Court allowing mort¬ 
gagor to be in a portion of the house—Subsequent 
order to vacate—No constructive res judicata— 
Power of Receiver to get order from Court to 
enable him to collect rent. 

Where in a suit on a mortgage the mortgagee 
obtained a decree and a receiver was appointed 
to collect rents from the mortgagor in possession 
of a portion of the suit property but because the 
receiver was unable to realise the rent an order 
was passed against the mortgagor to vacate the 
portion he was occupying, on the contention that 
the appointment of a receiver in a simple mort¬ 
gage suit was wrong. 

Held, that a receiver could be appointed in this 
case according to the law in this Presidency and 
if it was the law, it was a necessary concomitant 
of his office that he should be able to lease the 
property and that if he was obstructed by the 
mortgagor he could seek the aid of the Court to 
remove him. 65 M.L.J. 222: 56 Mad. 915 
(F.B.) Foil. 

Held further, that the Courts allowing by its 
original order the mortgagor to be in possession 
of the property could not be barring the later 
order to vacate by any principle of constructive 
res judicata. The Court certainly did not decide 
any question against the mortgagee either express¬ 
ly or by implication which would amount to a 
decision on some point which would prevent that 
point being raised in a subsequent stage of the 
suit. ( Horwill, J.) Subramaniam Chlttivtar v. 
Ethirajulu Chettiar. 1938 M.W.N. 1140= 
182=1.C. 87=11 R.M. 918=A.I.R. 1938 

Mad. 325=(1938) 1 M.L.J. 249. 

--O. 40, R. 1— Order suo motu— Appeal, if 

lies. 

The Court can under O. 40, R. 1, C.P. Code, 
appoint a receiver whenever it appears to the 
Court to be just and convenient. It is not neces¬ 
sary for the Court to act upon an application made 
for the appointment of a receiver. Accordingly, 
an order appointing a receiver under O. 40, R. 1 
(a) without any application having been made is 
appealable under O. 43, R. 1 (s). (King, C. 
/. and Nanavutty, J .) Bishwa Nath v. Bisham- 
bar Nath. 163 I.C. 204=8 R.O. 423=193b O. 
L.R. 339=1936 O.W.N. 1134=A.I.R. 1936 
Oudh 337. 

-O. 40, R. 1—Order under—Effect of— 

Agent of owner appointed Receiver—If termi¬ 
nates agency. See Contract Act, S. 201. A.I.R. 
1936 Mad. 980. 

-O. 40, R. 1 —Partition suit—Propriety of 

appointment of receiver. 

Where in a suit for partition of the movable 
and immovable property, it is likely that debts 
may be realized by the defendants without the 
plaintiff’s knowledge or settlement of these debts 
may be arrived at by the defendants in a manner 
prejudicial to the plaintiff, it is just and conve¬ 
nient to appoint a receiver during such suit. 
(Skemp, J.) Manohar Lal v. Kishan Lal. 176 


C. P. CODE (1908), O.' 40, R. 1. 

I. C. 919=11 R.L. 249=A.I.R. 1938 Lah. 10 ? 

•- O. 40, R. 1— Partition suit — Receiver — 

Appointment of — Justification. 

In a suit by a minor for partition of the family 
properties, it was found that he was entitled to 
a half-share in the properties, that the quarrels 
in the family and the conduct of the defendant 
made it impossible for the plaintiff to get his fair 
share of the harvest and it also appeared that so 
long as the properties remained with the defen¬ 
dant the plaintiff would not be able to secure his 
fair share of the income. The lower Court ap¬ 
pointed a receiver to harvest the crops. 

Held, that the circumstances of the case justi¬ 
fied the appointment of a receiver. (Horwill, 

J. ) Sakavana Mudaliar v. Singaravelu Muda- 
liar . 178 I.C. 519=1938 M.W.N. 515=11 R. 
M. 467=A. I. R. 1938 Mad. 730=(1938) 1 M. 

L. J. 863. 

- O. 40, R. 1— Poiver of Court—Suit for 

declaration—Receiver — Appointment of — Condi¬ 
tions. 

If there is property in dispute between parties, 
and the Court thinks it expedient that the pro¬ 
perty should be protected for the benefit of the 
party ultimately entitled to it pending the suit, 
the Court can properly appoint a receiver of it 
under O. 40, R. 1 even in a suit which prays 
for no other relief than the declaration of some 
particular right or title. ( Cornish, J .) Chidam¬ 
baram Chettiar v. Pethaperumal Chettiar, 168 
I.C. 80=45 L.W. 519=9 R.M. 521=1936 M. 
W.N. 1125=A.I.R. 1937 Mad. 163=(1937) 1 

M. L.J. 605. 

- O. 40, R. 1 —Pozeers of Receiver—Lease 

of estate—Contract by Receiver — Breach—Remedy 
of lessee. 

A Receiver appointed by Court under O. 40, 
R. 1, C.P. Code, has no power to bind the estate 
by a lease. The proper remedy of the lessee for 
breach of contract of lease entered into by the 
Receiver is only against the Receiver personally 
and the lessee has no right of suit against the 
owner of the estate. The receiver can claim to 
be indemnified from the estate if it is found that 
his action in leasing the property was correct. 

I (Mackney, J.) Rev. Brother Patrick v. Lyan 
Hong & Co. 1938 Rang.L.R. 611 = 180 I.C. 819 
=11 R.R. 433=A.I.R. 1939 Rang. 12. 

-O . 40, R. 1—Receiver—Appointment in 

suit on simple mortgage—Effect of—If creates 
charge in favour of mortgagee over rents and 
profits—Money due by mortgagor to Government 
in respect of Kudimaramath—Liability of receiv¬ 
er to pay as incident of management. See Mort¬ 
gage—Mortgage suit. (1940) 1 M.L.J. 429. 
-O. 40, R. 1— Receiver — Legal position. 

A receiver appointed by the Court under O. 40, 
R. 1 has a legal position different from that of 
the Official Trustee or the Administrator-Gene¬ 
ral. Unlike the receiver these officers have an 
estate in the properties which they hold by virtue 
of their office and consequently a suit in respect 
of the properties they hold would be a suit against 
them in the legal sense. The same reasoning 
does not apply to a receiver. ( Mukherjea and 
Roxburgh, JJ.) Bhuban Mohini v. Biraj Mo¬ 
han. 186 I.C. 584=12 R.C. 495=44 C.W. 

N. 74=A.I.R. 1940 Cal. 1. 
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-O. 40, R. 1— Receiver—Position of—If 

legal representative of party—Estate including de¬ 
cree to be executed — Execution—Procedure for 
execution of decree by receiver. 

Receivers appointed by the Court are officers 
of the Court, and are not the legal representatives 
or assigns of the parties to the suit; nor is it the 
practice of the Court to bring receivers on the 
record in a suit and subject them to liability as 
to costs. Where an estate of which a receiver has 
been appointed indudes a decree to be execut¬ 
ed, the proper procedure is for the receiver to 
apply in the suit in which he was appointed (un¬ 
less it already has the power) for liberty either 
to file a fresh darkhast in his own name for exe¬ 
cution or to continue the existing darkhast (when 
one has been filed and is pending) in the name 
of the darkhastdar on giving him a proper in¬ 
demnity as to costs. ( Beaumont, C.J. and Was- 
soodezv, J .) Hanmant v. Jainapur. 178 I.C. 
395=46 Bom.L.R. 932=11 R.B. 159=A.I. 

R. 1938 Bom. 458. . 

_O 40, R. 1— Receiver—Secret agreement 

with judgment-debtor—Fraud on Court—Enforce- 

°^No' y secret agreement can be enforceable which 
outs the receiver in a position which might affect 
his advice to the Court, and consequently the 
Court’s decision as to whether time should be 
granted A decree passed against the judgment- 
debtor declared a charge on certain properties 
and lien on some insurance policies but did not 
provide interest on the decretal amount. Decree- 
holder was appointed as receiver to take charge 
of the properties and to collect insurance money. 
In course of those proceedings, the Insurance 
Companies made an offer of a certain amount. 
But the judgment-debtor who expected a still bet¬ 
ter offer requested the receiver by letter to wait for 
some more time and in consideration agreed to pay 
the decretal amount with interest at a certain rate. 
The receiver accepted the agreement but did not 
communicate it to the Court. After the money 
•was realized and paid into Court the decree- 
holder receiver asked to be allowed to deduct 
interests as per agreement. This being disal¬ 
lowed he filed a suit to recover the amount of 
interest on the basis of the agreement. 

Held, that as under the agreement, the receiver 
undoubtedly got something more by way of inte¬ 
rest to which he was not entitled under the decree 
it was his duty to report the agreement to the 
Court and get it ratified. As the agreement was 
kept from the knowledge of Court it amounted to 
fraud on Court. The agreement thus being not 
enforceable at law, claim for interest could not be 
sustained. ( Mosely, J .) A. U. U. R. M. Chet- 
tiar Firm v. Saw Eu Hoke. 1940 Rang.L.R. 
129=183 I.C. 868=12 R.R. 117=A.I.R. 1939 

Rang. 217. . _ . _ 

_O. 40, R. 1—Receiver officer of Court— 

Security—Necessity. See Lunacy Act—Recei¬ 
ver. A.I.R. 1937 Cal. 735. 

-O. 40, R. 1— Receiver—Powers to bring 

suit—Receiver of joint family property—Right to 
sue for recovery of possession of family property 
in his own name. 

The words of R. 1 of O. 40, C.P. Code, are 
wide enough to empower the Court to authorise 
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)a receiver appointed by it to bring any suit in his 
(own name, the object of which is to preserve, 
collect or realize the property in suit, and where 
the Receiver is authorized in this behalf, he may 
sue in his own name. The grounds upon which 
the suit is based are immaterial. If the owner 
of the property in suit can bring a suit to recover 
his property and has a cause of action to do so, it 
follows that the receiver who has the same pow¬ 
ers as the owner has to bring a suit and who is 
authorized by the Court in that behalf can also 
bring such a suit. A receiver is appointed for the 
benefit of all the parties concerned in the liti¬ 
gation and is the representative of the Court, and 
the parties interested in the litigation. If a joint 
Hindu family can sue to recover possession of 
family property, there is no reason why a receiver 
of the joint family estate cannot likewise sue. 

( Rangnekar, Ag. C.J. and Tyabji, J .) Achut 
Sitaram v. Shivaji Rao. 39 Bom.L.R. 224= 
170 I.C. 172=10 R.B. 64=A.I.R. 1937 Bom. 
244. 

-O. 40, R. 1— Removal of receiver — Fai¬ 
lure to file accounts. 

The Court may remove a receiver who has failed 
to file his accounts in spite of its order and who 
considers his own personal interests to the exclu¬ 
sion of the interests of the parties. ( McNair, J.) 
Sarba Sundari Dasi v. Nanda Rani Dasi. I.L. 
R. (1940) 2 Cal. 102. 

O. 40, R. 1— Rights of parties decided by 


»- -- j r --- - 

trial Court—Property if in medio— Receiver if can 
be appointed pending appeal. 

Where during the course of trial a receiver was 
appointed and a decision is given by that Court 
as to the rights of parties, the property can no 
longer be said to be in medio and as such there 
is no justification for the appointment of a receiv¬ 
er pending appeal. ( Zia-ul-Hasan and Yorke, 
JJ). Bisheshar Singh v. Jadunath Singh. 179 
I.C. 245=11 R.O. 154=1939 A. W.R. (C.C.) 
21 = 1939 O.W.N. 59=1939 O.A. 113=1939 
O.L.R. 6=A.I.R. 1939 Oudh 94. 

—--O. 40, R. 1 —Rights of parties decided by 

trial Court—Receiver if can be appointed in pend¬ 
ing appeal. 

When there has been a decision on the merits 
deciding the rights of the parties in the respec¬ 
tive properties concerned, the property cannot be 
said to be any longer ‘in medio. ’ A receiver can¬ 
not be appointed where it would have the result 
of depriving the possession of the defendant who 
had possession up to the decision of the suit by 
the lower Court and who has continued to be in 
possession since, after a recognition of his title by 
one Court. ( Hamilton and Bennet, JJ.) Ali Kaza 
Khan v. Newazish Ali Khan. 14 Luck. 666 
= 1939 O.W.N. 615=183 I.C. 16=12 R.O. 
16=1939 O.A. 544=1939 O.L.R. 464=1939 
A.W.R. (C.C.) 88=A.I.R. 1939 Oudh 229. 
O. 40, R. 1—Scope—Scheme decree— 


Power given to District Judge to remove trustees 
—General control conferred over trustees and 
their management of the trust—Power to appoint 
Receiver pending enquiry into conduct of trustees 
after suspension of trustees. See C.P. Code, 
S. 92. 38 Bom.L.R. 1137. 

-O. 40, R. 1—Suit by reversioners to res¬ 
train waste by Hindu widow—Receiver—Appoint- 


1889 CIVIL, CRIMINAL AND REVENUE. 1890 


C. P. CODE (1908), O. 40, R. 1. 

ment — Power of Court. See Hindu Law—Rever¬ 
sioners. I.L.R. (1940) Kar. 208. 

-O. 40, R. 1 (2)—' Any person ’— Whether 

restricted to non-parties—Suit for sale on simple 
mortgage — Receiver, if can be appointed pending 
appeal against mortgage decree. 

The general power under sub- R. (1,) of O. 40, 
R. 1 has been curtailed by sub-R. (2). It neces¬ 
sarily follows that there is no authority in the 
Court whatsoever to remove from the possession 
•or custody of property any person whom any 
party to the suit has not a present right so to re¬ 
move. The plain words in sub-R. (2) are “any 
person”. They are general, and have been used 
in a wide sense, and are fully comprehensive to 
include both persons who are parties and persons 
who ore non-parties and cannot be restricted to 
non-parties only. A mortgagor, where the mort¬ 
gage is a simple mortgage, is entitled to remain 
in possession of the mortgaged property until such 
time as that property has been brought to sale in 
due course of law. It follows, therefore, that 
in a suit for sale on the basis of a simple mort¬ 
gage, the Court is not competent to appoint a 
receiver of the property mortgaged pending the 
decision of an appeal against the mortgage de¬ 
cree. 1933 A.L.J. 51, Over. ( Sulaiman , C.J. 
Thom and Rachhpal Singh, JJ.) Ram Swarup 
v. Anandi Lal. 58 A. 949=163 I.C. 481=9 R. 
A. 22=1936 A.W.R. 565=1936 A.L.J. 605= 
A.I.R. 1936 All. 495 (F.B.). 

- O. 40, R. 1 (2)— Construction —" Whom 

any party to the suit has not a present right so to 
remove"—Meaning and effect of. 

O. 40, R. 1 (2) is an enactment for the bene¬ 
fit of third parties and means that the wide words 
of sub-rule (1) of O. 40, R. 1 are not to be 
construed to justify the Court in removing from 
possession or custody of property a third party 
who has got a good title to such possession or 
custody as against the parties to the suit. The 
words “whom any party to the suit has not a pre¬ 
sent right so to remove” merely mean whom no 
party to the suit has a right so to remove. The 
provision is ex abundanti cautela. ( Beaumont, C. 
J. and Sen, J .) Damodar v. Radhabhai. I.L. 
R. (1939) Bom. 82=179 I.C. 821=11 R.B. 
265=40 Bom.L.R. 1266=A.I.R. 1939 Bom. 
54. 

-O. 40, R. 1 (2)— Removal of receiver — 

Defendants in possession of properly struck off — 
If entitled to discharge of receiver. 

Where two sets of defendants are joined in a 
suit on a mortgage and the mortgagee gets a 
receiver appointed to take charge of certain land 
covered by the mortgage, but subsequently one set 
of defendants are struck off the record as being 
not necessary parties to the suit, and the defen¬ 
dants so discharged apply that the receiver should 
be discharged and that the land under his posses¬ 
sion should be released to them, they are entitled 
to the order prayed for, if it is found that they 
were in possession of the land at the time the 
receiver was appointed and if none of the other 
parties had the right to remove them from posses¬ 
sion. ( Baguley and Mosely, JJ.) Abdul Kader 
v. R.M.P. Chettiyar Firm. 1938 Rang.L R 
586=178 I.C. 924=11 R.R. 289=A.I.R. 1938 
3Ung . 387. 

Q.D.— *ii 9 



-O. 40, R. 1 (2 )—Stay of execution of 

decree — Judgment-debtor in possession of pro¬ 
perty on furnishing security—Appointment of 
receiver over part of property to realise costs 
— Permissibility. 

Where the judgment-debtors are in possession 
of the property by virtue of their having 
furnished the security demanded from them by the 
Court as a condition of execution being stayed, 
the decree-holder has not a present right to re¬ 
move them from possession. The appointment 
of a receiver over part of that property with a 
view to the realization of costs awarded to the 
decree-holder would be tantamount to the remov¬ 
al of the judgment-debtors from the property, 
and O. 40, R. 1 (2), C.P. Code, is a bar to such 
appointment. (Nan-avutty and Smith, JJ .) Suraj 
Mohan Dayai. v. Sarup Narain. 164 I.C. 159 
= 9 R.O. 59=1936 O.L.R. 437=1936 O.W. 
N. 595=A. I.R. 1936 Oudh 370. 

- O. 40, R. 2 —Rangoon High Court, Rr. 

204 and 205 —Receivers fees—Powers of Court. 

Official Receiver, in making his lists, should con¬ 
sider under what head the fees are to be charged 
and charged at the rate specified in the sub-section, 
The Court may then, in the circumstances of any 
particular case, review such remuneration, and, 
whilst not exceeding the maximum laid down, may 
direct such remuneration at any less rate as may 
be thought fit. ( Roberts, C.J. and Dunkley, J.) 
Daw Oor. U Ba Thaung. 178 I.C. 30=11 R. 
R. 214=A. I. R. 1938 Rang. 357. 

-- O. 40, R. 4— Scope—Application for pass¬ 
ing of receiver’s accounts — Enquiry—Duty of 
Court—Allegations against receiver—Procedure 
for dealing with—Practice. 

Under O. 40, R. 4 of the C.P. Code, the Court 
is ordinarily bound to deal with all matters re¬ 
lating to the receiver in the proceeding itself in 
which he was appointed. The proper occasion 
for making allegations against the receiver is when 
his accounts are passed, and the Court ought to 
protect its officers and not to allow paities to pes'ter 
the receiver with actions. Although under R. 4 
of O. 40, C.P. Code, as amended, the Court may 
at its option refer the parties to a separate pro¬ 
ceeding, it is bound, when it makes such an order, 
to record its reasons therefor. All such questions 
as bear on the receiver’s discharge and relate to 
matters between 'him and his estate should be de- 
cidecl in the very proceeding for the passing of 
accounts prior to his discharge. (Venkatasubba 
*f a °, J .) Chidambara Nadar v. Maitalinga 
Nadar. 163 I.C. 968=9 R.M. 82 = 1936 M. 
W- N ; 131=43 L.W. 460=A.I.R. 1936 Mad. 
321=70 M.L.J. .282. 

*7 ' O. 41, R. 1 —Appeal filed with copy of 
judgment only—Copy of decree filed within limi¬ 
tation—Effect of. 

Where the memorandum of appeal was ac¬ 
companied only by the copy of the judgment, 
and not by the copy of the decree, and this de¬ 
fect was removed by filing the copy of the decree 
before the expiration of the period of limitation, 
an objection based on O. 41, R. 1, C. P. Code, 
must fail. (Srivastava, Ag. C.J. and Smith, /.), 
Lallu Ram v. The Deputy Commissioner, 
Kheri. 165 I.C. 578 (2)=9 R.O. 230=1936 
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OWN 1008=1936 O.L.R. 665=12 Luck. 472 

= Aln O 'fl R Ud l -Appeal filed *«* «>» of 
decree after it is omcnded-If liable ,0 

d ' Where''an application for review of judgment is 

grants, n° appeal is w 1^ be dccmcd to have 

nal decree as therefore non-existent. But 

been and th e ^ in the de . 

' “ ’* anar om the review of the judgment to 

cree, apart.irom an d even a correction 

however slight an 152 q p Code, in the de- 

of a ™ lst a ke h “ e d ff ecf of superseding the original 
cree, have th e cess i tate the dismissal of an 
decree so as to a co o£ the 

aP - Pe nal toe (Coldstream aud Jai Lai JJ.) 
Committee, Gurdwaras v. Sardul Singh. 

178 I.C 886=11 R.L. 504=A.I.R. 1938 Lah. 

?6 ' n 4t R 1—. Appeal improperly presented 

Admitted'by Court—Power to dismiss i, at later 

stQ 9 c - c/ . /—If a memorandum of appeal 
Per Sharpe. DrC scntcd by one advocate 

had the Judge accepted the document 

f ° r i Tdmktefthe appeal he can hold that there 
an d admitted U ^ ^ dismiss t i ie appeal 

was no prop P hcn llis attention is drawn to 

the a true legal position, for he was originally act- 
& ex parte and accepted the document and 
the anneal per incur unit. {Roberts, CJ. 
atd Dmkley J ) Sawarmal v. Kunjilal. 1939 
RangX.R. 108=180 I.C. 565=11 R.R. 418= 
A I.R. 1939 Rang. 1. 

‘_ n 41 r. 1 — Appeal — Presentation — Vah- 

,,- M .Apprentice practitioner presenting memo- 
randum without signature and perm,ss,on of 

• re Where°The f, memorandum of appeal was signed 

nnlv bv a newly enrolled practit.oner who was 
working as an apprentice with the senior counsel 
Enraged by the appellant and the memorandum 
was presented by the apprentice without the sig¬ 
nature and permission of the senior counsel. 

Held, that there was no proper presentation o 
the memorandum of appeal. (Bhtde, - , ) T ij LS1 

1. Gobind Ram. 179 I.C. 895=11 R.L. 
646=41 P.L.R. 327=A.I.R. 1939 Lah. 41. 

___o. 41, R. 1—Appellant executing power 

of attorney in favour of certain advocate—Pre- 
sentation of appeal by another advocate on behalf 
of latter—Whether proper. See C. P. Code, U. 
3 R 4. 38 P.L.R. 258. 

J_O 41, R. 1 and S. 104— Applicability— 

Order in contentious proceedings under S. 295, 
Succession Act-Appeal—Product,on decree- 

Necessity—Form of decree. . 

An appeal filed against an order passed in a 

contentious proceedings is an appeal filed under 
O. 41, R. 1, and not under S. 104 of the Code. 
Hence an appeal against an order in a contentious 
proceeding granting probate or letters of adminis¬ 
tration with the will annexed is incompetent with¬ 
out the production of a copy of a formal decree 
prepared in terms of such order. Such conten¬ 
tious proceeding should be registered as a suit 
and the form in which a decree should be pre- 
• pared in such a proceeding should be that adopted 
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by the Calcutta High Court. (Ru pc hand Bilaram > 
Ag. J.C., Mehta and Lobo, A.J.Cs.) Gangabai 
v. Taikishindas. 173 I.C. 284=10 R.S. 200= 
A.I.R. 1938 Sind 36 (F.B.). 

-O. 41, R. 1 —Applicability to O. 44, R. 1 

— Application for leave to appeal in forma pau¬ 
peris filed without copy of decree and judgment 
— Effect. 

The proviso to O. 44, R. 1, C. P. Code, makes 
it incumbent on the applicant, when he applies for 
leave to appeal as a pauper, to show to the Court 
that prima facie the decree appealed from was 
contrarj f to law, which can only be done by a 
reference to the decree and judgment on which 
it is founded. Though R. 1, O. 44, C. P. Code, 
does not make its provisions subject to O. 41, 

R. 1, where the copies of decree and judgment 
appealed from are not filed along with the appli¬ 
cation for leave to appeal as a pauper, there will 
he no valid application for leave to appeal be¬ 
fore the Court. Therefore it is necessary that 
the provisions of O. 41, R. 1 should be complied 
with while appealing as a pauper. ( Cornish, J .) 
Rajammal v. Parthasarathi Iyengar. 165 

I. C. 471=9 R.M. 255=1936 M.W.N. 804=44 
L.W. 152=A.I.R. 1936 Mad. 600. 

-O. 41, R. 1— Construction — Copy of de¬ 
cree accompanying memorandum of appeal—If to 
be entire decree—Partition decree—Appeal from 
in respect of right of maintenance—Whole decree 
if necessary—Power of Court to dispense with 
production of unnecessary portions —C. P. Code „ 

S. 151. 

The provision in O. 41, R. 1, C. P. Code, requir¬ 
ing that the memorandum of appeal shall he ac¬ 
companied by a copy of the decree appealed from 
must be read to mean that the memorandum shall 
be accompanied by a copy of that part of the 
decree which is appealed from and against which 
the grounds of appeal are all directed. The 
Court under its inherent powers under S. 151, C. 
P. Code, can dispense with the production of por¬ 
tions of the decree which are unnecessary for 
purposes of the appeal before the Court. There¬ 
fore in an appeal against a final decree for parti¬ 
tion, the grounds of which relate to and are 
limited to an omission in the decree to provide 
for the maintenance which the appellant claims, it 
is not necessary for the appellant to file a certified 
copy of the whole decree including the commis¬ 
sioner's report and the maps, when the appellant 
does not object to the allotment of properties 
made by the Commissioner. The appeal being 
confined to the portion of the decree which does 
not direct or make any provision for the appel¬ 
lant's maintenance, the appeal accompanied by a 
copy of that part of the decree alone is in order 
and in conformity with O. 41, R. 1. ( D. N. Mat¬ 

ter and S. K. Ghose, JJ.) Annabati Dassi v. 
Parameswar Mallik. I.L.R. (1937) 1 Cal. 573 
= 170 I.C. 685=10 R.C. 169=40 C.W.N. 1298 
=A.I.R. 1936 Cal. 751. , 

-O. 41, R. 1— Copies of judgment and de¬ 
cree accompanying memo, of appeal not properly 
stamped before limitation — Appeal, if time barrea. 

Where the copies of judgment and decree ac¬ 
companying the memo, of appeal were not pro¬ 
perly stamped till after the period of hm it at ion 
had expired, the appeal is time barred. (# * 

J. ) Har Narain v. Jai Gopal. 39 P.L.K. 50Z- 
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-O. 41, R. 1 —Dispensing ivith copy of 

judgment appealed against—Written order—If 
necessary. 

Under O. 41, R. 1, C. P. Code, the Appellate 
Court may, in a fit case dispense with the filing 
of the judgment appealed against. The rule does 
not say that the Court must record an order dis¬ 
pensing with the judgment. The absence of a 
recorded order does not therefore necessarily 
show that no order was passed. It may be pre¬ 
sumed from the circumstances of a case that the 
dispensation had been granted. (Sen, J .) Sarat 
Chandra Nag v. Rati Kanta Polley. 186 I.C. 
58=12 R.C. 434=43 C.W.N. 1139=A.I.R. 1939 
Cal. 711. 

-O. 41, R. 1— Estate under Court of Wards 

—Plaintiff obtaining decree affecting ward both 
with regard to her estate and individual status — j 
Right of ward to appeal—Separate appeals, if 
necessary. _ j 

Three brothers, A', Y and Z, who owned an es- , 
tale died childless, leaving behind them only 
widows, and the Court of Wards assumed charge 
of the entire estate. The plaintiff obtained a 
decree declaring that he was Y who was supposed 
to be dead and that he be put in possession of an 
undivided one-third share in the properties in | 
suit—the share in enjoyment of the first defend- i 
ant who was his wife, jointly with the other de¬ 
fendants’ possession over the rest. An appeal 
was filed against this decree and a question was 
raised whether the first defendant could appeal 
both as represented by the Court of Wards and 
also in her individual capacity. 

Held, that as the decree affected the first de¬ 
fendant both ways, that is to say, both with re¬ 
gard to her estate and also individually, inasmuch 
as there was a declaration to the effect that the 
plaintiff was her husband, she was entitled to file 
appeal and that there was no reason to ask her 
to file a separate appeal and pay separate Court- 
fees. (S. K. Gltose and McNair, JJ.) Bibha- 
bati Debi v. Ramendra Narayan Roy. 41 C. 
W.N. 374=65 C.L.J. 127. 

-O. 41, R. 1— -Memo, of appeal accompanied 

by translations of judgment and decree—Validity 
of presentation. I 

Where the papers which accompanied the 
memorandum of appeal were Urdu translations J 
of the judgment and decree of the lower Court, 
there is no proper appeal before the Court. (Agha 
Haidar, J.) Surjan Singh v. Chamel Singh. 
38 P.L.R. 288. 

--—O. 41, R. 1— Memo, of appeal not accom¬ 
panied by copy of decree — Validity. 

The provision of O. 41, R. 1, C. P. Code, is im¬ 
perative and states that a memorandum of appeal 
shall be accompanied by a copy of the decree ap¬ 
pealed against. It is a condition precedent to 
there being a valid memorandum of appeal that 
it should be accompanied by a copy of the decree 
appealed from. (Thomas and Zia-ul-Hasan, JJ.) 
Brij Mohan Lal v. Sarabjit Singh. 13 Luck. 
597=171 I.C. 286=10 R.O. 103=1937 O.L.R. 
537=1937 O.W.N. 978=A.I.R. 1937 Oudh 513. 
-O. 41, R. 1 —Order rejecting plaint — Ap¬ 
peal filed without decree sheet — If proper presen¬ 
tation. 

The definition of decree given in S. 2, C. P. 
Code, wherein it is noted that “a decree shall be 
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deemed to include the rejection of a plaint” ren¬ 
ders an order rejecting a plaint itself equivalent 
to a decree and hence eliminates the necessity for 
preparing a separate decree sheet. Hence an ap¬ 
peal filed from such order without any decree 
sheet is correctly presented. (Middleton, J. C. 
and Mir Ahmad, A.J.C.) Feroz Shah v. Kalu 
Ram. 164 I.C. 181=9 R. Pesh. 15=A. I. R. 
1936 Pesh. 155. 

-O. 41, R. 1 —Order under S. 47— Appeal 

filed zuithout ropy of formal <>rd. r — If competent. 

Under O. 41, R. 1, C. 1'. Code, it is imperative 
that a copy of the decree should accompany the 
memorandum of appeal. An order under S. 47, 
C. P. Code, is by S. 2 (2) included in the defini¬ 
tion of a decree, and an appeal agaiii't such an 
order not accompanied by a copy of the formal 
order which is filed beyond limitation, is incompe¬ 
tent. (Zia-ul-Hasan and Yorke, JJ.) Mangrey 
V. Sundar. 188 I.C. 226=12 R.O. 430 = 1940 
O.W.N. 528=1940 O.A. 504=1940 O.L.R. 359 
= 1940 A.W.R. (C.C.) 261 = A.I.R. 1940 Oudh 
351. 

-O. 41, R. 1 —Presentation of appeal — Mis¬ 
take in description of respondents—If entails dis¬ 
missal. 

The fact that there is a mistake in the descrip¬ 
tion of the respondents does not entail the dis¬ 
missal of the appeal, when the defect is a formal 
one. The appellate Court should allow it to be 
corrected when brought to its notice. (Jai Lal, 
J.) Ihutha Ram v. Ram Sarup. 169 I.C. 647 
= 10 R.L. 32=39 P.L.R. 188=A.I.R. 1937 Lah. 
60. 

-O. 41, R. 1 —Presentation of appeal — Per¬ 
son presenting must be duly authorised. 

The presenting or the filing of the appeal 
amounts to acting on behalf of the appellant, and 
on the day that the appeal is presented the person 
presenting the appeal must be duly authorised to 
act on behalf of the appellant. Where the appeal 
was not presented by J’s clerk but by T who had 
duly signed the memorandum of appeal, it could 
not be held that T was merely an agent of J. By 
signing the memorandum of appeal he acted in¬ 
dependently of J and presentation of the appeal 
by him could not be held to be a presentation by 
an agent or clerk of J. (Abdul Rashid, J.) Na- 
wab v. Charagh. 167 I.C. 467=9 R.L. 488= 
A.I.R. 1936 Lah. 195. 

-“O. 41, R. 1 —Presentation of appeal — 

Practice of putting appeals in petition box—Appeal 
by zohom presented. 

Strictly speaking the memorandum of appeal 
should be presented to the Court or some officer 
appointed by it in this behalf. But if the Court 
has adopted the practice of presentation of ap¬ 
peals by putting them in a petition box, the person 
who puts the memorandum in the box would be 
the person presenting the appeal, and not his 
junior who subsequently appears in Court for 
taking a date. The appeal should, therefore, be 
deemed to have been properly presented even 
though the former alone held a power-of-attomey 
and not the latter. (Bhide, J.) Karim Bakhsh 
v. Mohammada. 173 I.C. 796=10 R.L. 492= 
39 P.L.R. 456. 

-O. 41, R. 1— Requirement of copy of de¬ 
cree—If an inflexible rule. 
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A memo, of appeal shall be accompanied by a 
copy of the decree appealed against. Else it is 
not duly presented as required under O. 41, R. 1. 
Its production cannot be dispensed with. (Mehta, 
S.M. and Harper, J.M .) Jafar v. Ram Pal 
Singh. 1940 A.W.R. (B.R.) 39=1940 R.D. 97. 

-O. 41, R. 1— Scope—Order under S. 47, 

C. P. Code—Appeals by same party and against 
same respondent—Copy of order filed in one ap¬ 
peal only — Sufficiency. 

O 41 R 1 C P. Code, does not expressly re¬ 
quire that a copy of an order which has the force 
of a decree but which is not a decree shall be filed 
with the memorandum of appeal. Where in one 
of two analogous appeals between the same parties 
arising out of one and the same judgment under 
S 47, C. P. Code, the appellant files a copy of the 
judgment and prays that the copy of the judg¬ 
ment in the other appeal may be dispensed with, 
his prayer should be granted. There is no reason 
why the appellant should be obliged to file a copy 
of the judgment which is already on the record 
in the analogous appeal and which is available for 
use in both the appeals. (Agarwala, J.) Bodh 
Narain Mahton v. Jaihori Mahton. 20 Pat. 
L.T. 801=A.I.R. 1940 Pat. 176. 

_O. 41, R. 1— Scope — Provisions, if man¬ 
datory— Copy of decree not attached—Effect— 
Attaching of judgment if optional. 

The provisions of O. 41, R. 1 are mandatory 
and an omission to attach a copy of decree is 
fatal to the appeal. As regards judgment it is 
for the Court to decide whether a copy of judg¬ 
ment may be dispensed with or not and the mat¬ 
ter is not optional with the litigant and if the 
Court does not dispense with it and if a copy 
of judgment is not filed, the appeal is incompetent. 
(Vivian Bose, J.) Chetanlal Purshottam v. 
G. S. Gupta. 175 I.C. 33=11 R.N. 22—A.I.R. 
1938 Nag. 233. 

_O. 41, R* 1— Second appeal—Proper 

presentation—Claim decreed only in part—Both 
parties appealing—Lower appellate Court dismis¬ 
sing appeal bv plaintiff while allozving appeal by 
defendant—Plaintiff appealing against dismissal 
of his appeal but filing copy of decree of defend¬ 
ant's appeal in loivcr Court. 

A person filed a suit against another for re¬ 
covery of certain money advanced and for reco¬ 
very of damages for breach of a contract. His 
suit was decreed only for recovery of advance 
while claim for damages was dismissed. He ap¬ 
pealed against this dismissal of his claim for 
damages. The defendant appealed against the 
decree against him for recovery. Both appeals 
were separately numbered and the lower appellate 
Court dismissed the plaintiff’s appeal and allowed 
the defendant’s appeal thus dismissing the plain¬ 
tiff’s claim entirely. The plaintiff came in second 
appeal and along with his memorandum of appeal 
he filed a copy of the decree of the lower appellate 
Court where the defendant was an appellant and 
not the decree in appeal by him which was really 

appealed from. . 

Held, that there was no proper presentation of 
second appeal inasmuch as the plaintiff should 
have appealed against a decree dismissing his 
appeal under O. 41, R. 1, C. P. Code, to the lower 
Court and should have filed a decree of that ap¬ 
peal. (Agha Haidar, /.) Girdhari Lal v. Rat- 
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TAN Chand. 165 I.C. 137=9 R.L. 213 (2)= 
A.I.R. 1936 Lah. 293. 

--O. 41, R. 2— Scope—Plea not raised in 

written statement or memorandum of appeal — Ap¬ 
pellate Court—Power of to base judgment on such 
defences. 

An appellant should not be allowed to raise 
and succeed on defences not raised in the writ¬ 
ten statement or in the memorandum of appeal. 
It is true that the Appellate Court under O. 41, 
R. 2, C. P. Code, in deciding the appeal is not 
confined to the grounds of objection in the memo¬ 
randum, but it is not permitted to rest its deci¬ 
sion on any other ground unless the party affected 
thereby has had a sufficient opportunity of con¬ 
testing the case on that ground. When an appel¬ 
lant seeks to raise a point not taken in the Courts 
below or in the memorandum of appeal, the pro¬ 
priety of allowing him to do so and of basing 
the appellate decision on such a ground is a mat¬ 
ter which the Appellate Court ought to decide. 
(Rowland, J.) B hag wan Singh v. Ujagir 
Singh. A.I.R. 1940 Pat. 33. 

-O. 41, R. 2 (Peshawar Amendment)— 

Appeal filed within limitation but without copy 
of the judgment of trial Court—Appeal returned 
—Appeal again filed with said copy after expiry 
of limitation for appeal — Appeal, if time barred. 

Where an appeal was filed within limitation but 
without a copy of the judgment of the trial Court 
as required by the amendment to O. 41, R. 2, C. 
P. Code, made by the Judicial Commissioner's 
Court, Peshawar, and it was returned with the 
directions that the copy of the trial Court’s 
judgment be produced and the appeal was after¬ 
wards presented again with the copy when the 
period for filing the appeal had expired. 

Held, that the appeal was time barred. (Mid¬ 
dleton, J.C. and Mir Ahmad, A.J.C .) Abdul 
Qayam v. Maulvi Haji Momammad Saeed Mo¬ 
hammad Amin. 168 I.C. 878=9 R. Pesh. 137 
(2)=A.I.R. 1937 Pesh. 50. 

-O. 41, R. 2, proviso— Power of Court 

under—Decision of case on point raised by 
Court suo motu— If justified. 

It is no doubt open to a Court of appeal to de¬ 
cide a case on any rule of law which it considers 
applies, but it is not entitled to decide a case on a 
point taken by itself without giving the parties 
to the appeal an opportunity of meeting it. 
(Leach, C.J., Varadachariar and Mockett, JJ.) 
Ramachandra Naidu v. Vengama Naidu. I.L. 
R. (1938) Mad. 829=174 I.C. 493=10 R.M. 717 
=48 L.W. 76=1938 M.W.N. 269=A.I.R. 1938 
Mad. 357 (F.B.). 

-O. 41, R. A — Appeal filed by two defend¬ 
ants having common interest—Appeal by one of 
them found incompetent on technical ground — 
Whole appeal, if incompetent. 

Where an appeal was filed on behalf of two 
defendants having a common interest and a com¬ 
mon case and the appeal filed by one of them who 
was a minor was found to be incompetent having 
been filed under the guardianship of a person 
other than the one who was appointed guardian 
by the trial Court, the appeal on behalf of the 
other defendant does not become incompetent.^ it 
was open to him alone to file an appeal agains 
the whole decree and in such a case the appellate 
Court could reverse or vary the decree not only 
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in his favour but also in favour of the minor de¬ 
fendant under O. 41, R. 4, C. P. Code, and there 
is no valid ground for putting him in a worse 
position than he would have been if the minor 
defendant’s name had not been joined as an ap¬ 
pellant when the appeal was filed. ( Srivastava, 
C.J.) Dulli v. Badri Prasad. 170 I.C. 636= 
10 R.O. 50=1937 O.L.R. 469=1937 O.W.N. 
768=A.I.R. 1937 Oudh 448. 

-O. 41, R. 4— Applicability—Death of one 

of several appellants — Abatement — Effect. 

The provisions of O. 41, R. 4 apply to the case 
of an appellant whose appeal has abated by his 
death, because the effect of the abatement is that 
to all intents and purposes there is no appeal on 
behalf of the appellant whose appeal has abated. 
A person brought a suit for malicious prosecu¬ 
tion on the ground that defendants had conspired 
to implicate him in a false charge of dacoity. 
A decree was passed and the defendants appealed. 
During the pendency of the appeal one of the ap¬ 
pellants died and his heirs were not brought on 
record. 

Held, that as no decree could have been passed 
against the defendants unless the charge of cons¬ 
piracy was proved, the decree appealed from pro¬ 
ceeded on ground common to all defendants and 
hence O. 41, R. 4 applied. (Fad Ali, J.) Na- 
rain Pande v. Gaya Rai. 174 I.C. 388=4 B. 
R. 429=10 R.P. 510=19 Pat.L.T. 398=A.I.R. 
1938 Pat. 147. 

-O. 41, R. 4— Applicability—Some only of 

the plaintiffs appealing—Others impleaded — Com¬ 
mon interest—One of the non-appealing plaintiffs 
and a pro forma defendant dying—Legal repre¬ 
sentatives not brought on record — Appeal, if can 
continue as against the rest —O. 22, R. 4. 

When a ques^on arises as to the applicability of 
O. 41, R. 4 there is no essential difference between 
(1) a case where some only of the plaintiffs or 
defendants, as the case may be, have appealed 
without impleading others; (2) a case where all 
the plaintiffs or defendants have appealed and one 
of them dies and his heirs are not substituted; 
and (3) a case where some only of the plaintiffs 
have appealed and have impleaded the other non¬ 
appealing plaintiffs and the pro forma defendants 
having the same interest as the plaintiffs and one 
of the non-appealing plaintiffs or pro forma de¬ 
fendants dies and the heirs are not brought on 
record. Where some only of the plaintiffs ap¬ 
pealed impleading a non-appealing plaintiff and a 
pro forma defendant having the same interest as 
the plaintiff, and a non-appealing plaintiff and a 
pro forma defendant die and their legal repre¬ 
sentatives are not brought on record, the appeal is 
not rendered incompetent on that account. (Col- 
lister oid Bajpai, JJ.) Abdul Rehman v. Gir- 
jesh Bahadur Pal. I.L.R. (1938) All. 350= 
176 I.C. 91 = 1938 A.L.R. 530=11 R.A. 32= 
1938 A.L.J. 159=1938 R.D. 312=1938 A.W.R. 
(H.C.) 138=A.I.R. 1938 All. 235. 

-O. 41, R. 4 —Decree against several de¬ 
fendants on common ground—Appeal by one alone 
without impleading others — Competency. 

Where a suit against several defendants is re¬ 
sisted by all the defendants by raising a common 
ground of defence, and a decree is passed against 
all of them upon a common ground, any one of 
the defendants is entitled by himself to prefer an I 


appeal against the decree and proceed with it 
without making the other defendants parties to 
the appeal. ((Julia and Bartley, JJ.) Gopesh 
Chandra Aditya v. Benode Lal Das. 165 I.C. 
606 (2) = 9 R.C. 425 = 40 C.W.N. 553=A.I.R. 
1936 Cal. 424. 

--O. 41, R. 4— Dcfcndants-appellants resist¬ 
ing suit for possession on fooling that they are 
tenants—Death of one of them pending appeal — 
Decree, if may be passed in favour of rest. 

Where the defendants-appcllants claim to be 
tenants and are resisting the plaintiff’s suit for 
possession on the footing that they are tenants, 
the fact that one of them has died pending the 
appeal and his heirs have not been brought on the 
record docs not affect the maintainability of the 
appeal by the rest. If any one of them succeeds 
in establishing that he is a tenant, the plaintiff’s 
suit for khas possession must necessarily fail and 
there would be no difficulty in passing a decree 
in favour of the appellants who are before the 
Court. (Sen, J.) Nibakan Chandra Ghose v. 
Pratai* Chandra. 44 C.W.N. 141. 

-O. 41, R. 4 —Rowers of appellate Court — 

Appeal by all plaintiffs or defendants—Appeal 
proceeding on common ground—Death of one ap¬ 
pellant and consequent abatement—Application to 
set aside abatement refused—Power of Court to 
hear appeal and to reverse or vary decree in 
favour of all appellants—O. 22, Rr. 3 and 11— 
If overridden by O. 41, R. 4. 

The appellate Court has no power to proceed 
with the hearing of an appeal and to reverse or 
vary the decree in favour of all the plaintiffs or 
defendants under O. 41, R. 4, C. P. Code, if all 
the plaintiffs or defendants appeal from the decree 
and one of them dies and no substitution is 
effected within time and an application for setting 
aside the abatement so far as the deceased appel¬ 
lant is concerned has been refused always assum¬ 
ing that the decree appealed from proceeded on a 
ground common to all the plaintiffs or defend¬ 
ants. There is nothing in R. 4 of O. 41, C. P. 
Code, which permits the Court to disturb the 
finality of the decree as against the deceased ap¬ 
pellant. Before a Court can vary a decree in 
favour of the representative of the deceased ap¬ 
pellant, such representative must be brought on 
the record. The Court can, of course, do so if 
a rule expressly empowers it; but O. 41, R. 4 
does not give such a power. That rule is based 
on the assumption that all the plaintiffs or de¬ 
fendants in the suit are alive at the date of the 
passing of the appellate decree, and it cannot 
II * 1 or create an exception to O. 22, Rr. 4 and 

11; in the case of one or more appellants dying 
even where a decree proceeds upon a ground 
common to all, the matter must be governed 
solely by Rr. 4 and 11 of O. 22, C. P. Code. To 
hold otherwise is to hold that O. 41, R. 4, C. P. 
Code, gives the Court power to set aside an abate¬ 
ment and to reverse or vary a decree which has 
become final against a deceased appellant. (Har¬ 
ries, C.J., Wort and Manohar Lall, JJ.) Ram- 
phal Sahu v. Satdeo Jha. 188 I.C. 745=6 B. 
R. 737=21 Pat.L.T. 597=1940 P.W.N. 361= 
13 R.P. 33=A.I.R. 1940 Pat. 346 (F.B.). 

■-O. 41, R. 4— Power of Court — Abatement 

of appeal — Court's power to vary decree. 
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Provisions of O. 41, R. 4 enable the Court to 
vary the decree as a whole even though the ap¬ 
peal of one of the appellants might have abated 
by reason of death. (Burn, /.)' Sakkarai 
Chettiar v. Chellappa Chettiar. 179 I.C. 125 
= 11 R.M. 529=A.I.R. 1938 Mad. 374. 

-O. 41, R. A—Powers of Court—Dismissal 

of suit by tzuo plaintiffs—Appeal by one only — 
Other impleaded as party but no appeal by latter 
—Decree in favour of latter also—Power to pass. 

Where a suit filed by two plaintiffs as rever¬ 
sioners to an estate is dismissed on the ground 
that they are not the reversioners, and one of 
them prefers an appeal in respect of the whole 
claim impleading the other also as a party res¬ 
pondent, the appellate Court has power to pass 
a decree in appeal in favour of not only the ap¬ 
pellant plaintiff, but also in favour of the other 
plaintiff, though he has not himself appealed 
against the dismissal, in virtue of the powers 
conferred on the appellate Court under O. 41, 
R. 4, C. P. Code. The appeal being from the 
whole decree, which proceeded on grounds com¬ 
mon to both the plaintiffs; O. 41, R. 4 applies to 
the case with full force and the appellate Court 
is fully entitled to pass a decree in favour of both 
the plaintiffs. O. 41, R. 4 is based on two con¬ 
siderations, firstly to give the appellate Court full 
power to do justice to all parties whether before 
it or not, and, secondly, to prevent contradictory 
decisions in the matter in the same suit. (Ganga 
Nath, J.) Jagdf.i v. Sampat Dude. 172 I. C. 
635=1938 A.L.R. 8=10 R.A. 414=1937 A.W. 
R. 916=1937 R.D. 548=1937 A.L.J. 1111=A. 
I.R. 1937 All. 796. 

-O. 41, R. A — Pre-emption suit — Pleas 

raised by vendees-defendants common to all — 
Appeal by one of them—Others impleaded as res¬ 
pondents — Competency. 

Where in a suit for pre-emption, the pleas rais¬ 
ed by the vendees-defendants are common to them 
all and only one of them appeals from the decree 
in the suit, but the memorandum of appeal 
clearly mentions O. 41, R. 4 according to which 
the appeal is filed in the name of only one of the 
vendees, and the other vendees-defendants are 
advisedly impleaded as respondents, it is com¬ 
petent for one of the vendee-defendants to ap¬ 
peal in his own name even though the interests 
of the other vendees-defendants are not insepara¬ 
ble from the interest of the appellant and the suc¬ 
cess of the appeal enures for the benefit of the 
appellant as well as his co-vendees-respondents. 

(Agha Haidar, J.) Dhala Bahlak v. Dhala 
Lakhan. 165 I.C. 66=9 R.L. 202=A.I.R. 1936 
Lah. 612. 

-O. 41, Rr. 4 and 33 —Relief to persons 

not before Court—Exercise of discretion — Prin¬ 
ciples. 

Ordinarily when a person submits to a decree 
it is no part of the Court’s duty to interfere and 
give that person gratuitously a relief which he 
has not prayed for and which possibly he may 
not want. The general principle of law is that 
when there is no appeal or motion the decree will 
stand. This principle should be adhered to un¬ 
less it is found that such adherence will hamper 
the Court in doing complete justice. To meet this 
contingency O. 41, Rr. 4 and 33, C. P. Code, have 
been enacted. These provisions give the Court 
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a wide discretion to grant relief to persons who 
are not before the Court cither as appellants or 
respondents. These discretionary powers, how¬ 
ever, should be cautiously used and the exercise 
of these powers, when it is not necessary, would 
constitute an error of law and procedure justify¬ 
ing an interference by the High Court. (Sen, J.) 
Fazal Rahman v. Abdul Rashid. 43 C.W.N. 
15. 

-O. 41, R. A—Scope of—Appeal by some 

only of the plaintiffs—Others necessary parties. 

The provisions of O. 41, R. 4 simply lay down 
that one or more plaintiffs may prefer an appeal 
where a decree proceeds on a ground common to 
all, but it does not lay down that the others are 
not necessary parties. Where the suit is one for 
declaration in respect of the partition of joint pro¬ 
perty, all plaintiffs’ co-sharers are necessary par¬ 
ties to an appeal against the dismissal of such a 
suit. When only some of them alone appeal, the 
appeal is liable to be dismissed owing to absence 
of necessary parties. (Bhide, J.) Kartar 
Singh v. Waryam Singh. 40 P.L.R. 6. 

—-O. 41, R. A — Scope—Appeal by some par¬ 

ties only—Decree based on ground common to all 
— Competency. 

O. 41, R. 4, C. P. Code, allows a Court of ap¬ 
peal to decide the whole case, although it may 
have been preferred by some of the parties con¬ 
cerned, provided the decree appealed against pro¬ 
ceeds on a ground common to all parties. The 
provisions of O. 41, R. 33 give further powers to 
the appellate Court to pass such orders as the 
case may require in spite of the fact that the par¬ 
ties affected may not file any appeal or objections. 
(Middleton, J.C. and Mir Ahmad, A.J.C.) 
Chattar Singh v. Makhan Singh. 160 I.C. 
1005=8 R. Pesh. 143=A.I.R. 1936 Pesh. 20. 

-O. 41, R. A —Scope—Powers of Court 

under—Appeal by all defendants having common 
defence—Suit in representative character—Death 
of one appellant—If operates as abatement of 
whole appeal—Power of Court to proceed with 
appeal. See C. P. Code, O. 22, R. 3. 1935 A. 
M.L.J. 102. 

-O. 40, R. A — Scope — Receiver—Liability 

to make good loss to estate—Procedure for en¬ 
forcing—Order in passing accounts—Competency 
—Separate suit — Necessity. 

It is perfectly competent to the Court in the 
course of passing the accounts of a receiver, un¬ 
der O. 40, R. 4, C. P. Code, to make an order, 
after holding him liable, to make good the loss 
caused to the estate through his wilful negligence. 

A separate suit against the receiver is not neces¬ 
sary for the purpose of establishing his liability 
or for enforcing it. (Jack and Henderson, //.)! 
Suresh Chandra Banerji v. Enamel Huq. 40 
C.W.N. 479. 

——-6. 41, R. A — Scope and effect—Partition 
suit—Appeal from decree—Death of some defen¬ 
dants—If operates as abatement of whole appeal 
—Right of surviving defendants to continue. 

No effective decree for partition can be passed 
in a partition action unless all the co-sharers are 
before the Court. But it does not follow that a 
suit for partition cannot be dismissed against an 
absent defendant. In an appeal from a parti o 
decree which proceeds on grounds common to 
all the appellants, if there is a partial abatement. 



igoi 


CIVIL, CRIMINAL AND REVENUE. 


1902 


C. P. CODE (1908), O. 41, R. 5. 

owing to the death of some of them, the surviv¬ 
ing appellant may continue the whole a PP eal 
ing regard to the provisions of O. 41, R. 4, C. r. 
Code. Where the decree appealed from is ot 
such a nature that the hearing of the appeal alter 
partial abatement may result in the passing ot 
two inconsistent decrees, the whole appeal must 
fail. ( Rowland and Chatterji, //.) 

Chandra Singh v. Bhim Mahato. 19 Pat .172 ; 
t=185 I.C. 685=6 B.R. 236=12 R.P. 411 = 1940 
P.W.N. 317=21 Pat.L.T. 577=A.I.R. 1940 Pat. 

341 

—l—O. 41, R. 5 —Appeal filed but not regis¬ 
tered owing to Stamp Reporter's report—Applica¬ 
tion for stay—If maintainable. 

Where an appeal is properly filed in accordance 
with O. 41, R. 1, C. P. Code, an application for 
stay of execution under O. 41, R. 5 is maintaina¬ 
ble, even though the appeal is not registered owing 
to an adverse report of the Stamp Reporter, j 
(S. K. Chose and McNair, JJ.) Bibhabatt De- [ 
bi V. Ramendra Narayan Roy. 41 C.W.N. 374 

=65 C.L.J. 127. . , , , 

_O. 41, R. 5— Decree in respect of estate 

under Court of Wards—Undertaking by latter 
not to pay income to ward — Validity. 

An undertaking by the Court of W ards to hold 
the income of the estate under its management as 
a condition for stay of execution of the decree 
passed in respect of such estate, cannot^be en¬ 
forced as a personal security under S. 145 f C. I. 
Code, and its legal validity is also not free from 
doubt. (S. K. Chose and McNair, JJ.) Bibha- 
bati Debi v. Ramendra Narayan Roy. 41 C. 


W.N. 374=65 C.L.J. 127. 

-O. 41, R. 5—Order under refusing to stay 

execution pending appeal—Appealability. See C. 
P. Code, S. 2 (2). 40 Bom.L.R. 1198. 

_O. 41, Rr. 5 and 6— Security bonds under 

—Form of. 

A security bond under O. 41, Rr. 5 and o, C. 
P. Code, must be in the form of a bond to some 
one and not a mere undertaking to the Court. 
The bond must be addressed to some officer of 
the Court. The Court is not a juridical person 
and a bond in favour of the Court, is not one in 
proper form. (D. N. Mitter and R.C. Mitter, 
JJ ) Akshay Zemindary, Ltd. v. Ramanath 
Burman. I.L.R. (1937) 1 Cal. 375=64 C.L.J. 
439=40 C.W.N. 1281. 

-O. 41, Rr. 5 and 6—Security bond under, 

in moffusil—Court-fee and stamp duty. See 
Court-Fees Act, Sch. II, Art. 6. A.I.R. 1936 


Sind 41. 

-O. 41, R. 5— Stay of execution—Grant of 

— Conditions. 

On an application under O. 41, R. 5, C. P. Code, 
the Court has the power to make an order staying 
execution if there is sufficient cause. But this 
expression in sub-R. (1) must be read along with 
the conditions in sub-R. (3) and each of the 
three conditions mentioned therein must be taken 
to be a necessary ingredient before stay of exe¬ 
cution may be granted. (5". K. Ghose and 
McNiar, JJ.) Bibhabati Debi v. Ramendra Na¬ 
rayan Roy. 41 C.W.N. 374=65 C.L.J. 127. 
-O. 41, R. 5 —Stay order—When comes 


to an end. 

A stay order is automatically vacated the mo¬ 
ment the appeal is dismissed and therefore it 
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ceases to have effect from that date. (Bose, J.) 
Kesiiav Yeshwant Kou v. Krishna Balaji 
Maiiar. 181 I.C. 616=11 R.N. 480=1939 N.L. 
J. 13=A.I.R. 1939 Nag. 107. 

-O. 41, Rr. 5 and 6—Surety bond under— 

Hypothecation of properties—Stamp duty—Mort¬ 
gage deed or security bond. See Stamp Act, 
Sch. I, Arts. 49 and 57. 40 C.W.N. 1281. 

-O. 41, R. 5 (1)— “Stay of proceedings” 

—Order of temporary injunction in suit for in¬ 
junction — Appeal—Stay of operation of injunc¬ 
tion pending appeal—Rower of appellate Court to 
direct. 

In an appeal under O. 43, R. 1 (r) against an 
order of temporary injunction granted under O. 
39, R. 2, C. P. Code, the appellate Court is com¬ 
petent under O. 41, R. 5 (1), C. P. Code, to direct 
a stay of operation of the interim injunction pen¬ 
ding appeal. The words “stay of proceedings’’ 
in O. 41, R. 5 (1) do not mean stay of proceed¬ 
ings in the Court itself, so as to preclude the ap¬ 
pellate Court from interfering with the operation 
of the injunction already issued. ( Sulaiman , C. 
J. and Bennet, J.) Ram Narain t*. Improvement 
Trust, Cawnpore. 168 I.C. 32=9 R.A. 626= 
1937 A.W.R. 381 = 1937 A.L.J. 377 = 1937 A.L. 
R. 304=A.I.R. 1937 All. 528. 

-O. 41, R. 6 — Applicability. 

O. 41, R. 6, C. P. Code, is inapplicable if no 
application for stay of sale is made to the execut¬ 
ing Court. (Bhide, J.) Suraj Mal v. Babu 
Ram. 172 I.C. 578=10 R.L. 350 (2) = 39 P.L. 
R. 601=A.I.R. 1937 Lah. 841. 

-O. 41, R. 6— Scope—Appellate Court 

directing subordinate Court to take security — 
Discretion and duty of subordinate Court — Inter¬ 
ference by appellate Court. 

The Court which directs security to be fur¬ 
nished is directly interested in seeing whether its 
orders have been complied with or not, and though 
it may have delegated the function of enquiring 
into the sufficiency of security to a subordinate 
Court and left it entirely to that Court to decide 
the sufficiency or otherwise of the security, it 
can always intervene if the subordinate Court 
misdirects itself in conducting the enquiry. At 
the same time if certain matters have been left 
to the discretion of the subordinate Court, the 
appellate Court will interfere only when the 
Court below has acted perversely or either mis¬ 
construed or misdirected itself on any principle 
of law and justice. It is the duty of the subor¬ 
dinate Court to examine the titles of the sureties 
carefully and be reasonably satisfied as to the 
validity and the sufficiency of the bonds so that 
no difficulty may arise in their enforcement if it 
becomes necessary to enforce them in future. 
(Fad Ali and Madan, JJ.) Anand Das v. Ram 
Bhusan Das. 1937 P.W.N. 216=3 B.R. 663 
= 18 Pat.L.T. 621=170 I.C. 139=10 R.P. 86 
=A.I.R. 1937 Pat. 380. 

-—O. 41, R. 6— Security—Bond by member 

of joint Mitakshara family—If to be accepted. 

Security bond executed by a member of a joint 
Mitakshara family when it consists of other mem¬ 
bers including minors should not be accepted by 
the Court. (Fast Ali and Madan, JJ.) Anand 
Das v. Ram Bhusan Das. 1937 P.W.N. 216= 
3 B.R. 663=18 Pat.L.T. 621=170 I.C. 139=10 
R.P. 86=A.I.R. 1937 Pat. 380. • - 
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—-O. 41, R. 6 (1) —Order directing execu¬ 

tion to proceed on furnishing of security—Security 
to the *.satisfaction of the Registrar’—Report by 
Registrar—Objection thereto—Appeal to Court, 
if lies. 

Where in an appeal, an application for stay of 
execution of the decree was dismissed, but the 
decree-holder was permitted to execute the de¬ 
cree on condition of his furnishing security to 
‘the satisfaction of the Registrar of the appellate 
side’, and where by a subsequent order the time 
fixed was extended and the whole was directed 
to be disposed of by the Registrar in insolvency, 
and a ‘report’ is made by the Registrar accepting 

the security offered. . , 

Held, that the party objecting to the acceptance 
of the security cannot come up to the Court 
again, as it would be in the nature of an appeal, 
which does not lie. But there is no doubt the 
Court can review its own order on proper 
grounds. (S. K. Ghose and Patterson, JJ.) 
Bibh\b\ti Debi v. Ramendra Narain Roy. 66 

C.L.j. 169=42 C.W.N. 188. 

_O 41, R. 6 (2)— Appellate Court refusing 

to stay execution under R. 5 (1)— Power of de¬ 
cretal Court to stay sale. 

An order of the appellate Court refusing to stay 
execution of the decree under R. 5 (1) of O. 41, 

C P Code, does not fetter the power of the Court 
which passed the decree to stay under O. 41, R. 

6 (2) the sale ordered in execution of the decree. 
In fact such Court has no option but to stay a 
sale on such terms as it thinks fit if a proper ap¬ 
plication to that effect is made. ( Edgley, J .) 
Titendra Nath v. Bholanath. 44 C. W. N. 

701. 

- Q. 41, R. 6 (2 )—Application by judgment- 
debtor for stay—Summary dismissal — Legality. 

On an application by the judgment-debtor under 

O. 41, R- 6, C. P. Code, for stay of sale of im¬ 
movable property in execution of a decree pending 
the disposal of appeal, the execution Court can 
impose terms and even require the judgment- 
debtor to deposit the whole amount of the de¬ 
cree; but it cannot dismiss the application sum¬ 
marily. (Saunders, J.) Beni Singh v. Ram 
Saran Singh. 161 I.C. 936=8 R.P. 494=1936 

P. W.N. 264=A.I.R. 1936 Pat. 443. 

-O. 41, R. 6 (2) and S. 115 —Order under 

— Revision. 

The High Court may interfere in revision in 
respect of an incorrect order under O. 41, R. 6 
(2), C. P. Code. ( Edgley, J.) Jitendra Nath 
v. Bholanath. 44 C.W.N. 701. 

-O. 41, R. 6 (2)— Scope — Duty of Court 

to stay sale—Discretion to refuse stay. 

On the wording of O. 41, R. 6 (2), C. P. Code, 
the Court has no option but to grant stay of sale 
on such terms as to giving security. There is no 
limit to the discretion of the Court in imposing 
terms, but it has no discretion to refuse to stay 
the sale. (Burn and Stodart, JJ.) Rukmani 
Ammal v. Subramania Sastrigal. I. L. R. 
(1940) Mad. 420=190 I.C. 19=1939 M.W.N. 
1154=50 L.W. 645=A.I.R. 1940 Mad. 82= 

(1940) 1 M.L.J. 460. ^ - 

-O. 41, R. 10— Applicability—Original side 

appeals in High Court—Security for costs of 
original suit—Power to order — “Suit”—Meaning 

of. 
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O. 41, R. 10, C. P. Code, is applicable to appeals 
from decrees or orders made on the original side 
of the High Court, whether the judgment appeal¬ 
ed against is one made in a suit or in a petition. 
The expression “original suit” in O. 41, R. 10 is- 
not used in the technical sense of a proceeding 
commenced by a plaint, but is used to cover also- 
an original application on which the judgment 
appealed from was given, whatever its nature. 
(Beaumont, C.J. and Wassoodew, J.) Pratap- 
GIK NaRSINGIRJI V. OFFICIAL LIQUIDATOR, PRAH- 

lad Mills, Ltd. I.L.R. (1938) Bom. 399=176 
I. C. 756=11 R. B. 49=40 Bom. L. R. 470= 
A.I.R. 1938 Bom. 351. 

-O. 41, R. 10—Applicability—Revision ap¬ 
plication—Security for costs—Powers of High 
Court to order. See C. P. Code, S. 151. 40- 

Bom.L.R. 1025. 

-;0. 41, R. 10—“Costs of the appeal or of 

the original suit’’—Meaning of—Court-fee due to 
Government by pauper plaintiff or pauper appel¬ 
lant—Application by Government for security for 
—Maintainability. See C. P. Code, O. 33, R. 13. 
45 L.W. 186=A.I.R. 1937 Mad. 267. 

-O. 41, R. 10 —Order for security — 

Grounds for—Poverty, if a decisive factor — 
Vexatious suit— Mala fide conduct of appellant — 
Delay, when legitimate. 

An appellant’s poverty would not by itself be 
sufficient to warrant his being required to furnish 
security for costs. But that does not mean that 
the appellant can rely upon his own poverty, as 
being an important or decisive factor, and resist 
an application for security, on that ground, parti¬ 
cularly where it is found that appellant’s claim 
was of a vexatious character and his conduct has 
been mala fide throughout. Though a respon¬ 
dent should be prompt in applying for security for 
costs, yet where the delay was due to the steps 
taken for recovering costs incurred in the lower 
Court, and where the very occasion for the appli¬ 
cation for security is the non-recovery of such 
costs, such a delay cannot deprive an applicant of 
his remedy under O. 41, R. 10. (Venkatasubba 
Rao and Abdur Rahman, JJ.) Ambalathila- 
kath Kuttoossa v. Kunhamma Amma. 17S 
I.C. 899=11 R.M. 520=47 L.W. 133=(1938> 
M.W.N. 87=A.I.R. 1938 Mad. 380=(1938) I 
M.L.J. 142. 

-O. 41, R. 10 —Order under—Discretion of 

Court—Mere poverty of appellant—If a ground . 

O. 41, R. 10, C. P. Code, gives an absolute dis¬ 
cretion to the appellate Court to decide in what 
classes of cases security is to be demanded. 
Though as a general rule a Court is loath to pre¬ 
vent an appellant from pursuing the remedy by 
wa)' of appeal allowed to him by the law 
merely on the ground of poverty, each case must 
stand on its own facts. There might be cases 
in which an appellant, because he is poor, should 
be directed to give security at any rate for the 
costs of the appeal, before he is allowed to pro¬ 
ceed further. (FaA Ali and Rowland, JJ.) 
Narain Pasi v. Nanhu Mistri. 164 I.C. 93= 

9 R.P. 83=17 Pat.L.T. 187=1936 P.W.N. 29S 
=A.I.R. 1936 Pat. 433. . - 

-O. 41, R. 10 —Order under— Discretion op 

Court—Mere poverty if a ground. . A 

There can be no rule of practice which would 
have the effect of fettering the discretion of the 
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Court in respect of applications for security for 
costs under O. 41, R. 10, C. P. Code. A respon¬ 
dent is not entitled as of course to an order for 
security for costs merely because the appellant 
may through poverty be unable to pay the respon¬ 
dent’s costs if the appeal fails. Each case turns 
on its own facts and it would not be right or ex¬ 
pedient to lay down any rule that would have the 
effect of regulating the discretion of the Court 
as to the circumstances under which it should 
make an order for security. ( Page, C.J. and Mya 
Bu, J.) Mirza Saghirul v. The Rangoon Elec¬ 
tric Tramways & Supply Co., Ltd. 14 Rang. 
289=163 I.C. 973=9 R.R. 56=A. I. R. 1936 
Rang. 294. 

-O. 41, R. 10— Scope and object of — Order 

for security—When to be made—Matters to be 
considered—Poverty of appellant—Relevancy of 
—Appeal bona fide— Application for security be¬ 
lated and not bona fide —If to be allozocd. 

The object of R. 10 of O. 41, C. P. Code, is to 
secure the respondent from the risk of having to 
incur further costs which he might never recover 
from the applicant, and an application under the 
rule must therefore be made promptly. The 
Court must be careful to see that a poor appel¬ 
lant is not deprived in effect of his right of ap¬ 
peal. Poverty is always a handicap in litigation 
and there is no justification for the Court to add 
to this handicap by requiring impossible things 
to be done. Different considerations would arise 
if the appeal were not bona fide or if the appel¬ 
lant were only a puppet in the hands of others. 
But when there is nothing to show that the ap¬ 
pellant has no real or substantial interest in the 
subject-matter of the litigation or that he is a 
mere name lender for another, and when on the 
other hand the application of the respondent for 
calling on the appellant to furnish security is not 
only belated, but also not bona fide, the Court 
should not allow the application, especially when 
even otherwise it is not desirable in the interests 
of justice that an order should be made for fur¬ 
nishing security which might very likely stifle the 
appeal itself. (Pandrang Row, j.) Ambalathi- 
lakath Kuttoossa v. Hunhamma Amma. 1937 
M.W.N. 41=45 L.W. 232=168 I.C. 924=9 R. 
M. 669=A.I.R. 1937 Mad. 285. 

-O. 41, R. 10 —Security for costs — Appel¬ 
lant being a minor and a pauper—If can resist ap¬ 
plication for security for costs—Minor being a 
creature in the hands of others—Order for secu¬ 
rity—If proper. 

Where a minor pauper is an appellant and is a 
mere creature in the hands of persons well able 
to find security he can be called on to furnish 
security for costs. The fact that the appellant is 
both a minor and a pauper does not by itself en¬ 
title him to resist the application for security for 
costs. (Venkatasubba Rao and Abdur Rahman, 
//.) Rarichan v. Anantanarayana Iyer. 174 
I.C. 276=10 R.M. 696=1938 M.W.N. 72=47 
L.W. 153=A.I.R. 1938 Mad. 313=(1938) 1 M. 
L.J. 235. 

-O. 41, R. 10- —Security for costs—Mere 

fact of appeal being in forma pauperis —If a suffi¬ 
cient ground. 

It is an established rule of law that poverty is 
no ground for demanding security from an ap- 
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pellant, so that the fact that the appellant has 
filed his appeal in forma pauperis should not be 
taken into consideration in this connection. (Zia- 
ul-Hasan and / hnnilton, J J.) Subeha Khatoon 
v. Anwakul Hasan. 1939 O.W.N. 152=1939 
O.A. 293. 

-O. 41, R. 10 (2)— Order under — Appeal 

— Revision. 

There can be no appeal against an order reject¬ 
ing an appeal under O. 41, K. 10 on failure to fur¬ 
nish security, because tlie only orders under O. 
41 that are appealable under O. 43, R. 1 are 
orders under Rr. 19, 21 and 23. Nor can such 
appeal be treated as an application for revision. 
The discretion of a Court to ask for security is 
absolute, and when a Court has absolute discre¬ 
tion to pass an order given it by the Code, it can¬ 
not be said that the order which it makes in this 
way is without jurisdiction. A.I.R. 1923 Bom. 
264, Rel. on. ( Baguley, J.) A.V.R.R.M. 

Chettyar Firm v. S.P.S.P.L.N. Chettyar 
Firm. 161 I.C. 233=8 R.R. 459=A.I.R. 1936 
Rang. 109. 

-O. 41, R. 10 (2) and R. \1—Applicability 

—Appellant not appearing on day fixed to decide 
sufficiency of security—Dismissal of appeal. 

Where owing to a dispute as to the sufficiency 
of the security furnished by an appellant under 
O. 41, R. 10, C. P. Code, a date is fixed for its 
decision and the appellant does not appear on such 
date and the appeal is dismissed, the rejection of 
the appeal is under O. 41, R. 10 (2), C. P. Code 
and not under R. 17. Hence a refusal to restore 
it would not come under R. 19 of O. 41 and so 
it would not be appealable. ( Ismail, J.) Kuti- 
ka Kuer v. Sridhar Misir. I.L.R. (1940) All. 
19=187 I.C. 31 = 12 R.A. 519=1939 A. W. R. 
(H.C.) 739=1939 A.L.J. 998=A.I.R. 1939 All. 
733. 

-O. 41, R. 10 (2) —Rejection of appeal 

under—If appealable. 

An order rejecting an appeal under O. 41, R. 
10 (2), C. P. Code, for failure to furnish security 
for the costs of the respondent’ is not a decree 
within the meaning of S. 2 (2), C. P. Code and is 
hence not appealable as such. Nor is it one of 
the orders mentioned in O. 43, R. 1 and so is 
neither appealable as an order. ( Ismail, J.) 
Kutika Kuer v. Sridhar Misir. I.L.R. (1940) 
All. 19=187 I.C. 31=12 R.A. 519=1939 A.W.R. 
(H.C.) 739=1939 A.L.J. 998=A.I.R. 1939 All. 
733. 

-O. 41, Rr. 11 and 12 (1 )—Construction 

and scope — Appeal—Admission in part only — 
Power of Court. 

A Court in dealing with an appeal under O. 41, 
R. 11, C. P. Code, cannot direct that it be admit¬ 
ted in part only. By virtue of R. 11 of O. 41, 
the appellate Court may dismiss the appeal with¬ 
out serving notice on the respondent, but if it does 
not dismiss the appeal summarily, it must, by 
virtue of R. 12 (1) of O. 41, fix a day for hear¬ 
ing “the appeal.” There is nothing in either rule 
to suggest that the Court may admit the appeal 
in part only. There are only two courses open 
to the Court, namely, to dismiss or admit the ap¬ 
peal as a whole. {Leach, C.J., Mockctt and 
Krishnaswami Ayyangar, JJ.) Eswariah v. 
Rameswarayya. 189 I.C. 253=13 R.M. 218= 
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51 L.W. 694=1940 M.W.N. 514=A.I.R. 1940 

Mad. 483=(1940) 1 M.L.J. 857 (F.B.). 
_O. 41, R. 11— Court hearing appeal under 

—Courses open to. 

When an appeal is heard under 0. 41 R. 11, the 
Court may either act under sub-R. (1) or sub-R. 
(2). Under sub-R. (O the dismissal may be on 
the merits and this may be after hearing the plea¬ 
der, if he appears, but the words indicate that a 
dismissal on the merits may also be ordered if the 
pleader does not appear. Under sub-R. (2) if 
the appellant does not appear the Court may dis- 
miss for default. But this does not prevent a 
dismissal on the merits where there is no appear- 
ance under sub-R. (1). The power of the ap¬ 
pellate Court to take these two courses under R. 
11 is not taken away when a notice is issued to the 
respondent and the respondent appear in accord¬ 
ance with that notice. ( Bennet, A.C.J. and Varma, 
J ) Chimman Lal v. ZahUR unni n. I.L.R. 1938 
All 814=178 I.C. 89=1938 A.L.R. 812=1938 
AWR (H.C.) 561 = 11 R.A. 255=1938 A.L.J. 
901=A.I.R. 1938 All. 548. 

_O. 41, R. 11— Dismissal of appeal — For- 

vial judgment—Necessity 

In dismissing an appeal under O. 41, K. 11, C. 
P Code, it is not obligatory upon the lower ap¬ 
pellate Court to write a regular formal judgment 
giving reasons for the decision as required by 
R 31 of the said Order, because R. 31 applies only 
to a judgment under R. 30. (Mehta and Lobo, 
AJ.Cs.) Krishinchand v. Ramchand. 171 I. 
C. 625 = 10 R.S. 113=A.I.R. 1937 Sind 247. 

_O. 41, R- 11—Dismissal under—Lower 

Court’s decree, if superseded. See C. P. Code, 

O. 9, R. 13. A.I.R. 1937 Nag. 381. 

______o. 41, R. 11— Disposal of Appeal under 

_ Elaborate questions of fact and also questions 

of laze falling to be decided. 

Some elaborate questions of fact and also a 
question of law as to whether the Mahant had 
power to make certain grants fell to be decided 
and the appellate Court dismissed the appeal sum¬ 
marily under O. 41, R. 11. 

Held, that in these circumstances the case was 
one where appellate Judgment was called for and 
therefore the appellate Court was wrong in dis¬ 
missing it summarily under O. 41, R. 11. A.I.R. 
1934 Pat. 341, Dist. (Wort, Ag. C. J. and Dhav- 
le, J.) Mahaiur Das v. Sadho Choudhuri. 163 
I.C. 142=8 R.P. 620=17 Pat.L.T. 607=A.I.R. 
1936 Pat. 505. 

--O. 41, R. 11— Jurisdiction — Summary dis¬ 
missal of appeal—Power of appellate Court — Re¬ 
vision — Interference. 

An appellate Court has jurisdiction to dismiss 
an appeal summarily under O. 41, R. 11, C. P. 
Code, although when difficult questions arise for 
consideration it would not be doing justice to the 
parties to dismiss the appeal under O. 41, R. 11. 
Since the dismissal under O. 41, R. 11 is not 
without jurisdiction, the High Court will not in- 
terfere in revision. (IVort aud Monohar Loll, 
JJ.) Badria Narayan Singh v. Hari Lal 
Singh. 172 I.C. 202=1937 P.W.N. 843=10 R. 

P. 314=18 Pat.L.T. 812=A.I.R. 1937 Pat. 639. 

_O. 41, R. U— Powers of Court — Summary 

dismissal of appeal—When justified. _ 

An appellate Court should not dismiss an ap¬ 
peal summarily without any due regard to the 


C. P. CODE (1908), O. 41, R. 17. 

nature of the questions of fact and of law that 
arise for consideration in the appeal. The powers 
of summary dismissal ought not to be lightly used 
especially in cases where the questions at issue 
between the parties are not simple but complicat¬ 
ed and require careful examination and investi¬ 
gation by Courts of fact. (Manohar Lall and S. 
C. Chatterji, JJ.) Raja Mandar v. Rewat 
Mahto. 174 I.C. 159=4 B.R. 389=10 R. P. 
484=19 Pat.L.T. 305=A.I.R. 1938 Pat. 330. 

-O. 41, R. 11— Procedure — Case involving 

elaborate questions of law and fact—Summary 
dismissal — Propriety. 

In a case where elaborate questions of fact and 
of law have to be decided, an appellate Court is 
not justified in dismissing the appeal summarily 
under O. 41, R. 11, C. P. Code. The appellate 
Court in such a case should admit the appeal, 
hear arguments on both sides, apply its mind to 
the oral and documentary evidence in the case 
and then come to a decision, which in many cases 
would be final between the parties. (Manohar 
Lall, J.) Chotoo Lal v. Mst. Bibi Sekina. 179 
I.C. 292=5 B.R. 208=11 R.P. 339=19 Pat.L. 
T. 210=A.I.R. 1938 Pat. 608. 

-O. 41, R. 11 (1) and (2)—Applicability 

and scope—Dismissal under R. 11 (1) and (2) — 
Dismissal—Second appeal—“Decree”. See C. P. 
Code, S. 2 (2) and (14). 18 Pat.L.T. 321= 
A.I.R. 1937 Pat. 349. 

-O. 41, Rr. 11 (2) and 19—Collector’s case 

—Appeal—Dismissal for default—Refusal to res¬ 
tore—Revision to Governor-in-Council from order 
of Deputy Commissioner—If open. See C. P. 
Revenue Book Circular III, Rr. 14 and 15. 
19 N.L.J. 314. 

-O. 41, Rr. 17 and 19— Appellant’s coun¬ 
sel leaving Court to attend another case after 
waiting for considerable time on date of hearing 
—Appeal called in his absence and dismissed sum¬ 
marily—Propriety of order. 

Where on the date fixed for hearing of the 
appeal, the appellant’s counsel waited in Court 
from 10 a.m. to 3-20 p.m. and then left to attend 
a case in another Court, and the Court after finish¬ 
ing the hearing of a previous appeal at 3-50, call¬ 
ed the appeal in the absence of the counsel and 
dismissed it summarily. 

Held, that in the circumstances, the Court did 
not exercise a sound judicial discretion in pro¬ 
ceeding so quickly' to judgment and that it 
should restore the appeal for re-hearing on the 
merits on the application of the appellant. 
(Skemp, J.) Ujagar Mal Makhan Lal v. Hu- 
kam Chand Mills, Ltd., Indore. 40 P.L.R. 76. 
-O. 41, R. 17— Appellant not giving cor¬ 
rect address or change of address to Court- 
Notice sent to specified address returned unserved 
—Appellant absent on hearing date—Procedure 
Liability of appeal to dismissal—Adjournment 
Right to—Duty of appellant. 

It is the duty of an appellant to see that the 
Court is provided with the correct address or 
change of address so that notice can be served 
on him. If the appellant fails to intimate any 
change of address, and a notice sent to him by 
Court to the address specified in the ™ emo ^”7 
dum of appeal is returned unserved on the gro 
that he has left the place and taken up 
elsewhere, the Court will not postpone the hear- 
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mg of the appeal for the benefit of the appellant; 
and if the appellant is absent at the hearing the 
appeal is liable to be dismissed. ( Drake Brock¬ 
man, S. M.) Pyare Lal v. Sri Thakur Ranci 
Maharaj. 1936 R.D. 448 (1). 

-O. 41, R. 17 —Appellant present but not 

his Counsel—Duty of Court to decide appeal on 
merits. 

Where the appellant was present at the hearing 
of the appeal but not his counsel, it is the duty 
of the appellate Court to decide the appeal on the 
merits. (Jai Lal, J.) Barkat Ali v. The 
Municipal Committee, Gujrat. 39 P.L.R. 34 
= 171 I.C. 812=10 R.L. 235=A.I.R. 1937 Lah. 
691. 

-O. 41, R. 17— Applicability. 

O. 41, R. 17, C. P. Code, only applies when the 
appeal is called on for hearing, and not when it 
is called on merely in order to be postponed. 

( Skemp, J.) Umf.d Barkat v. Bhurtee. 42 P. 
L R 271 

-O. 41, R. 17 —Dismissal of appeal—If for 

default — Test — Appearance, meaning of. 

Where an appeal is adjourned for a short while 
to enable a party to engage a fresh counsel to 
argue his appeal but the new counsel files his ap¬ 
pearance and asks for an adjournment and the 
Court thereupon orders 'No body appears to 
argue this appeal, I therefore dismiss it with 
costs’, it is clearly an order dismissing the appeal 
for default. Appearance in the legal sense 
means that a party or somebody on his behalf 
either expressly in words or by his conduct de¬ 
mands an adjudication from the Court. ( Allsop , 
J.) Allah Bux v. Budha. 183 I.C. 453=12 
R.A. 141 = 1939 A.W.R. (H.C.) 366=1939 A.L. 
J. 355=A.I.R. 1939 All. 451. 

-O. 41, Rr. 17, 30 and 31 —Dismissal under 

R. 17 of O. 41, when justified — Court, when 
bound to proceed under Rr. 30 and 31. 

Where on the day fixed for the hearing of an 
appeal, the appellant does not appear when his 
appeal is called on for hearing, the Court is enti¬ 
tled under O. 41, R. 17 to make an order that the 
appeal be dismissed. In such a case the Court is 
not bound to proceed in the manner laid down by 
Rr. 30 and 31, for this reason that, that procedure 
has to be adopted only ‘after hearing the parties 
or their pleaders’. To say that it should be fol¬ 
lowed even when a party does not appear, is to 
require the Court to do something which the law 
does not require it to do. ( Bennet and Vcrma, 
JJ.) O. M. Chiene v. Sita Ram. 1940 A.L.J. 
121=1940 A.W.R. (H.C.) 156=A.I.R. 1940 All. 
310. 

-O. 41, R. 19—Applicability—Appeal—Dis¬ 
missal for failure to file appellant’s list—Applica¬ 
tion for restoration—Competency—Power of 
Court. See C. P. Code, S. 151. 1939 P.W.N. 
832=A.I.R. 1939 Pat. 678 (F.B.). 

-O. 41, R. 19—Applicability—Appellant un¬ 
able to argue case and applying for adjournment 
—Refusal of adjournment and dismissal for want 
•of prosecution—If one for default—Remedy of 
appellant—Application for restoration or second 
appeal—“Decree”. See C. P. Code, S. 100. 1937 
A.W.R. 122=A.I.R. 1937 All. 284. 

--O. 41, R. 19—Applicability—Application 

for restoration of appeal dismissed for non-pay¬ 
ment of printing cost. See Court-Fees Act, Sch. 


C. P. CODE (1908), O. 41, R. 19. 

I, Arts. 4 and 5 and Sch. II, Art. 1 (d). A.t.R. 
1938 Pat. 111 = 19 P.L.T. 17. 

-O. 41, R. 19— Application under—Parties 

— Non-mention of name of party—If fatal. 

In an application under O. 41, R. 19, C. P. Code, 
for the restoration of an appeal which has been 
dismissed for default, it is not necessary that any 
particular party should he expressly impleaded. 
There is nothing in the Code, which requires it. 
All that is required is that an application should 
be made for the restoration of the dismissed ap¬ 
peal. It is no doubt ordinarily advisable to men¬ 
tion in the application the names of all the par¬ 
ties on whom notice of the application should be 
served. But omission to mention the name of a 
party respondent does not entail the di-unC'al of 
the application on that ground, if the record en¬ 
ables the Court to ascertain the names of the per¬ 
sons to whom notice of the application should be, 
and is in fact, given. ( Niamatullah, J.) Kala- 
wati v. Dayanand. 1937 A.L.J. 407 = 1937 A. 
W.R. 338=169 I.C. 246=1937 A.L.R. 489=10 
R.A. 7 = A.I.R. 1937 All. 362. 

-O. 41, R. 19 and S. 151— Dismissal for 

default—Delay in filing application for restora¬ 
tion — Condonation—Powers of Court. 

Where an appeal has been dismissed for de¬ 
fault, an application for its restoration should be 
made within 30 days and failure to file such an 
application within the 30 days can only be con¬ 
doned by the Court by resorting to the provisions 
of S. 151, C. P. Code. ( Davies, I.C.S.) Mun- 
shi Ram v. Raj Kumar. 1938 A.M.L.J. 124. 
-O. 41, R. 19— Dismissal of appeal for de¬ 
fault—Application to restore—Mode of disposal. 

Courts exist not for the purpose of imposing 
discipline on practitioners or parties but for the 
purpose of administering justice. Where an ap¬ 
peal was summaril}' dismissed and an application 
for restoration was rejected on the ground of 
‘Court discipline’. 

Held, that the order should have stated the 
reason for rejecting the petition and its merits 
should have been investigated by the Court. Even 
if the order gave reason, it was not sufficient and 
the order must be set aside. ( Courtney-Terrell, 
C.J. and Manohar Loll, J.) Chamroo Singh v. 
Ragho Singh. 172 I.C. 155=10 R.P. 288= 
A.I.R. 1937 Pat. 624. 

—--O. 41, R. 19— Restoration or re-hearing — 

IVhen possible. 

Unless the dismissal of an appeal falls under 
either R. 11 (2) or R. 17 or R. 18 of O. 41, there 
can be no restoration or re-hearing under R. 19. 
(Bennet and Vcrma, JJ.) Mathura Das v. 
Narain Das. I.L.R. (1940) All. 220=13 R.A. 
81 = 189 I.C. 163=1940 A.W.R. (H.C.) 157= 
1940 A.L.J. 126=A.I.R. 1940 All. 248. 

--O. 41, R. 19— Right to apply under — Ap¬ 
peal dismissed for default of appellant—Assignee 
from appellant pending appeal —Locus standi to 
apply for restoration. 

O. 41, R. 19, C. P. Code, contemplates that the 
applicant seeking to have an appeal restored to 
file has to prove that the appeal was his, and also 
that he was prevented by sufficient cause from 
appearing when his appeal was called on for hear¬ 
ing. A person who has got an assignment of the 
property in dispute from the appellant after the 
filing of the appeal has no locus standi to apply 
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under O. 41, R. 19 to restore to file the appeal where the non-appearance is due to default of 
which has been dismissed for default of the as- counsel engaged in the case a similar considera- 
signor appellant. ( Wort, A.CJ. and Manohar tion will mutatis mutandis be applicabe, when. 
Lail, J.) Narain Chandra Khan v. Jagan- the Court has to decide whether there was suffi- 
NATH Acharya. 177 I.C. 152=4 B.R. 798= cient cause for the non-appearance of the party 
11 R.P. 134=1938 P.W.N. 601=A.I.R. 1938 or of his Counsel. This consideration is all the 


Pat. 574. 

-O. 41, R. 19— "Sufficient cause"—Appeal 

—Dismissal for default—Party engaging pleader 
and ensuring his attendance—Pleader failing to 
appear — Restoration. 

Unless expressly directed a party is not bound 
to attend in person even in the original much less 
in the appellate Court. The absence of the party 
is therefore immaterial. As to the absence of 
the pleader, the Court should address itself to the 
issue whether he was fully instructed by the party 
or not. In the absence of any evidence to the 
contrary, it must be presumed that he was fully 
instructed to argue the appeal on behalf of his 
client. If the party does all he is required to do 
under the law to retain a pleader, and he is failed 
or betrayed by the pleader, it is manifestly un¬ 
just to visit the party with penalty. All that the 
law requires is the assignment of a sufficient cause 
for non-appearance. The fact that the party has 
engaged a pleader is itself a sufficient cause for 
his non-appearance unless of course it is proved 
that he was in default in the matter of ensuring 
the performance of duty by the pleader. ( Niyogi, 

A.J.C.) Pandu v. Hira. A.I.R. 1936 Nag. 85. 

_O. 41, R. 19— Sufficient cause — Restora¬ 
tion of appeal. 

Where an appeal which was fixed for hearing 
on a certain date as last on the cause list was 
called in the earlier part of the day and dismiss¬ 
ed for default, and within a few minutes of the 
dismissal, an application for restoration was made, 
supported by an affidavit, in which it was stated 
that the appellant could not be present as he was 
attending another case in another Court at the 
time, and that his pleader had gone to the Court 
room in the earlier part of the day and finding 
that the case w^as last on the list, went away to the 
Bar room expecting that the case would not be 
taken up for some time. 

Held, that the absence of the appellant or his 
pleader was not intentional, and that there was 
sufficient ground for restoration on payment of 
costs. (Tek Chand, J.) Anjuman Imdad Qarza 
v. Ahmad Hussain. 41 P.L.R. 97=A.I.R. 
1939 Lah. 267. 

--O. 41, R. 19— “Sufficient cause” — Test to 

decide — Considerations—Counsel for appellant 
absent, when appeal called, being engaged in ano¬ 
ther Court—Dismissal for default — Restoration — 
Rule as to. 

In dealing with an application under O. 41, 
R. 19, C.P. Code, to restore an appeal which has 
been dismissed for default, the appellant’s Coun¬ 
sel being engaged before another Court, the Court 
has to consider the position of the painty con¬ 
cerned ra/ther than the conduct of the members 
the bar, though it may sometimes be difficult to 
dissociate the one from the other. A litigant 
should not be deprived of hearing unless there has 
been something equivalent to misconduct or gross 
negligence on his part or something which can¬ 
not be set right by his being ordered to pay costs. 


more weighty when dealing with cases of default 
in the High Court where in some cases the party 
is not present at all having entrusted his case to 
counsel. It will be unmerited hardship if the 
party’s' interests should be irreparably prejudiced 
by reason of every default on the part of Coun¬ 
sel. ( Varadachariar and Horwill, JJ .) Venkata- 
raju Garu v. Maharaja of Pithapuram. I.L. 
R. (1937) Mad. 607=45 L.W. 717=10 R.M. 
357=171 I.C. 533=1937 M.W.N. 195=A.I. 
R. 1937 Mad. 503=(1937) 1 M.L.J. 632. 
-O. 41, R. 20— -Addition of parties in ap¬ 
peal—Powers of Court — Limitation. 

An appellate Court has power under O. 41, 
R. 20, C.P. Code, to add as respondents to the 
appeal persons who were parties to the suit in 
the original Court but who are not parties to the 
appeal, although the time in which the appeal may 
have been preferred as against them has expired. 
No question of limitation arises under O. 41, 
R. 20. (Varma and Rowland, JJ.) Suraj Pra- 
kash Puri v. Sant Lal Singh. 18 Pat. 768= 
186 I.C. 865=12 R.P. 549=6 B.R. 407=1940 
P.W.N. 168=21 P.L.T. 420=A.I.R. 1940 
Pat. 137. 

-O. 41, R. 20— Appeal — Competency — Par¬ 
ty having decree in his favour sought to be added 
as respotident after limitation. 

G sued H and S' for the cancellation of a mort¬ 
gage deed executed by H in favour of S, on the 
ground that the land mortgaged belonged to G and 
H jointly. The trial Court granted a decree can¬ 
celling the mortgage as to G’s one-half interest 
in the land. In appeal by H against the decree 
making only G a party, G’s suit was dismissed. 

G appealed from the appellate decree and joined 
only H as respondent and subsequently sought to 
join 5" as respondents but obviously after the 
appeal against S was time-barred. 

Held, that the appeal was incompetent because 
the prayer of G in the second appeal being the 
restoration of the trial Court’s decree he could not 
succeed in the appeal unless .S' was made a party 
to it and since the appeal against .S' was time- 
barred he could not afterwards be made a party 
to the appeal. A.I.R. 1927 P.C. 252 and A.I.R, 
1932 Rang. 16, Rel. on. {Mackney, J .) Maung 
Than Gyaung v. Maung Than Hmo. 182 I.C* 
1005=12 R.R. 43= A.I . R. 1939 Rang. 213. 

-O. 41, R. 20—Applicability. See C.P* 

Code, O. 1, R. 10. 31 S.L.R. 486. 

-O. 41, R. 20—. Applicability— Omission to 

implead ozoing to no fault of party—Power of ap¬ 
pellate Court to add after expiry of period of limi¬ 
tation. 

Where omission to add a party was not deli¬ 
berate, but the error was due to the Collector ■ s- 
office in not including the party’s name in the 
decree the power given under O. 41, R. 20 sh° ul £ 
be used and the party allowed to be added thoug 
beyond the period of limitation. ( Darling, o. M. 
and Bontford, J. M .) Mathura v. 

1938 A.W.R. (B.R.) 140=1938 RAD. 270. 
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-O. 41, R. 20— Applicability—Person not 

a party to first appeal—If can be added in second 
appeal. 

A person not a party to a first appeal, can be 
joined in second appeal under R. 20 of O. 41, 
C.P. Code. (Weston.) Kishan Lal Kanhai- 
YA Lal. 1938 A.M.L.J. 91. 

- - - 0. 41, Rr. 20 and 22 — Applicability — Res¬ 
pondent applying to be added under R. 20— Pro¬ 
viso to R. 22 is not applicable to such case — Whe¬ 
ther period of limitation for filing cross-objec¬ 
tions does not begin to run or whether it runs from 
date of notice of hearing of appeal (Quaere.) 

Quaere —When a respondent is added under 
R. 20 the proviso to R. 22 not being applicable 
to such a case, whether the period of limitation 
for filing cross-objection does not begin to run 
at all on notice being served on him and the light 
to file cross-objections continues indefinitely, or 
whether limitation for filing cross-objections runs 
from the date when he has notice of the hearing 
of appeal. ( Pollock, J .) Dasrulal v. Narayan. 
I.L.R. (1937) Nag. 401 = 170 I.C. 93=10 R. 
N. 43=A.I.R. 1937 Nag. 105. 

-O. 41, R. 20 —Application of. 

The appellate Court informed the appellant that 
a wrong respondent had been impleaded and that 
he was given 15 days’ time to implead the right 
person who was specially made a party in the trial 
Court to the knowledge of the appellant. The ap¬ 
pellant failed to bring the right person on re¬ 
cord within the stated time. 

Held, that it was neither a case for the appli¬ 
cation of O. 41, R. 20, C.P. Code, nor was there 
a sufficient cause within S. 5, Limitation Act, and 
the appeal was time-barred. (Addison and Abdul- 
Rashid, JJ .) Atma Ram v. Harnam Singh. 164 
I.C. 154 (1)=9 R.L. 225 (2)=A.I.R. 1936 
L-ah. 793. 

■ 1 0. 41, R. 20^Contesting respondent add¬ 
ed in time—Party supporting appellant—If can 
be added after limitation. 

Where the real contesting respondents in the 
case is duly impleaded in time, another party who 
is throughout supporting the appellant and is inte¬ 
rested in the result of the appeal can be added 
as a proper party under O. 41, R. 20 even after 
the period of limitation has expired. (Bhide, J.) 
Ram Rattan v. Fazal Haq. I.L.R. (1940) 
Lah. 40=187 I.C. 839=12 R.L. 495= 
41 P.L.R. 816=A.I.R. 1939 Lah. 346. 

-O. 41, R. 20 —Defendant dying during 

pendency of suit—Legal representatives brought 

■ on record—In appeal, legal representatives not im¬ 
pleaded until right of appeal barred against them. 
— Court, if can implead them. 

Where during the pendency of a suit a defen¬ 
dant dies and his legal representatives are brought 
on record, but in appeal they are not impleaded 
until the limitation for appeal against them has 
expired, they cannot be joined as respondent 
under O. 41# R. 20, C.P. Code, as such persons 
cannot be deemed to be persons interested in the 
result of the appeal filed against other defendants 
tation Act, cannot apply to such a case even if 
some of the appellants are minors. (Addison and 
Din Mohammad, JJ.) Hayat v. Mutalli. 18 
Lah. 746=175 I.C. 819=11 R.L. 67=40 P 
X.R. 273=A.I.R. 1938 Lah. 35. 
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-O. 41, R. 20 —Discretion under — Appel¬ 
lant omitting to implead proper and necessary par¬ 
ties due to gross carelessness—Subsequent appli¬ 
cation to implead—If to be allowed. 

One H and some other zamindars sued for a 
declaration that N was the sole statutory tenant, 
under S. 123 of the Agra Tenancy Act. The suit 
was dismissed. Both H and N appealed to the 
Commissioner. II failed in his appeal but N got a 
decree that he was sole occupancy tenant. From 
this decree the other claimants appealed to the 
Board of Revenue, but impleaded only H and Pf 
as respondents and omitted the other zamindars. 
At the hearing of the second appeal the appellants 
applied under O. 41, R. 20, C.P. Code, to add 
the names of the other zamindars. 

Held, that the omission of the appellants to im¬ 
plead the other zamindars was not due to any natu¬ 
ral mistake, but a piece of gross carelessness, and 
since they had not taken reasonable care in pre¬ 
paring the second appeal, there was no reason why 
the Board should exercise its discretion given by 
O. 41, R. 20; the second appeal being incomp¬ 
lete, should be dismissed. (Knox, J.M.) Mohit 
Lonia v. Nat he Lonia. 1936 R.D. 450 (2). 

———O. 41, R. 20— Discretion under — pAer- 
j cise of — Principles. 

Where the appellants were not able to show any 
good reason why the omitted parties were not 
impleaded though they were obviously necessary 
parties, the Court would refuse to permit them to 
be impleaded in appeal, in the exercise of its pow¬ 
ers under O. 41, R. 20. (Bhide, J.) Kartar Singh 
v. Waryam Singh. 40 P.L.R. 6. 

-——-O. 41, Rr. 20 and 22— Interpretation — 

1 "Within one month”—Meaning of—Right to file 
cross-objection—Service on him of notice of ap¬ 
peal—If condition precedent. 

The words “within one month” in O. 41, R. 22, 
of the Code, mean not beyond one month. The 
respondent has a right to file cross-objections at 
any time up to one month after the date of ser¬ 
vice of the notice of the appeal. The early filing 
of cross-objections is not prohibited by the Code. 
The respondent’s right to file cross-objections is 
in no way dependent on the service of notice on 
| him of the appeal. (Pollock, J.) Dasrulal v. 
Narayan. I.L.R. (1937) Nag. 401=170 I.C. 
93=10 R.N. 43=A.I.R. 1937 Nag. 105. 

O. 41, R. 20 —"Interested in the resitlt of 
the appeal”—Meaning of. 

A party to the suit against whom the right of 
appeal has been barred by limitation so far as he 
is concerned is not a person “interested in the le- 
sult of the appeal” within the meaning of O. 41, 
R. 20, C.P. Code. (Davis, J. C. and Lobo, A. 
J.C.) Bibi Thadhi Ahmedali v. Mir Abdul Hu¬ 
sain. 171 I.C. 315=10 R.S. 100=A.I.R: 1937 
Sind 236. 

-O. 41, R. 20 —“Interested in the result of 

the appeal”—Meaning of. 

It is impossible to regard a defendant against 
whom a right of appeal has become barred as a 
person “interested in the result of the appeal” 
within the meaning of O. 41, R. 20, C.P. Code. 

6 R. 29 (P.C.), Foil. (Cornish, J.) Rakka Ku- 
dumban v. Arulayi. 1936 M.W.N. 789=169 
I.C. 318=10 R.M. 2=A.I.R. 1937 Mad. 228. 
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-O. 41, R. 20—“Interested in the result of 

the appeal”—Meaning of.' . . 

A co-defendant against whom the claim in the 
trial Court has been dismissed and appeal has been 
barred, is not a ‘person interested in the result 
of the appeal ’ filed by the other defendant, with- 

in the meaning of O. 41, R. 20, CP. Co c ( a 
diba C. Mehta and Lobo, A.J. Cs. ) Chatomal 
*. Abdul Hamid Khan, 173 I.C. 862-10 R. 
o ooi_a t r 1937 Sind 312. 

——O 41 R 20 —“Interested in the result of 

the appeal"—’Meaning of-Party to suit not im¬ 
pleaded to appeal-Right of appeal ago,ns Inn, 
barred _ Power of Court to add as parly to ap- 

teal— Considerations . c 

*It cannot be laid down as an inflexible rule of 

interpretation that a party against whom a suit 
has been dismissed and as against whom the right 
of appeal has become barred is “interested m the 
result of the appeal” filed by the plaintiff with in 
the meaning of O. 41, R. 20, C.P. Code. Nor 
can it be held that no person who is a party to 
the proceedings in the original Court can be added 
as a respondent to the appea if the time to ap¬ 
peal against him has expired The determina¬ 
tion of the question as to whether the respondent 
ornnosed to be added is interested in the appeal 
mus P t depend on the nature of the litigation, the 
decree passed, the subject-matter of the appeal 
and the effect of the decision in appeal in his 
absence. (IVadia and IVassoodew, JJ.) Alabhai 

Vasurbiiai v . Bhura Bhaka. I.L.R. i 19 ,!? 
■Rom 602=39 Bom.L.R. 444=10 R.B. 207 
-171 X C. 536=A.I.R. 1937 Bom. 401 
~_o 41, R. 20 —"Interested in the result of 

the appeal”—Party not impleaded in appeal against 

whom appeal is barred. , , . , 

Where a suit is dismissed against defendant 1 

onlv and defendant 2 prefers an appeal defen¬ 
dant 1 cannot be deemed to be interested in the 
result of the appeal at the time when the period 
of limitation-for an appeal against him has ex¬ 
pired and therefore his joinder as a respondent 
to the appeal bv the appellate Court is not per¬ 
mitted bv law. (Mva Bu, /.) Lakhajee v. Sein 
Dass. 188 I.C. 120=12 R.R. 359=A.I.R. 

1940 Rang. 97 . . 

— Q 41, R. 20 —"Interested in the result 

of the appeal”—Party not impleaded in appeal and 

against whom appeal had become barred—If can 

be added. . .. 

Where an appeal is preferred against the dis¬ 
missal of an application under S. 53 of the Pro¬ 
vincial Insolvency Act and the transferee is not 
impleaded, and as against whom the appeal had 
become barred by time, cannot be added as a res¬ 
pondent under O. 41, R. 20, as he is not a person 
‘interested in the result of the appeal’. ( Snvasta - 
va. C.l. and Madeley, /.) Hari Shankar v. 
Mendi Lal. 13 Luck. 659 — 171 I-C. 896--10 
R.O. 144=1937 O.L.R. 578=1937 O.W.N. 

-- —O. 41, R. 20 —“Interested in result of ap¬ 
peal”—Person against whom appeal is barred by 

time. . 

Where an appeal against a person has become 

barred by time he ceases to be “a person who is 
interested in the result of the appeal” within the 
meaning of O. 41, R. 20 and his name cannot be 
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subsequently added as a respondent under O. 41, 
R. 20. (Young, C.l. and Monroe, J.) Ramesh- 
war Das v. Official Receiver, Delhi. I.L.R„ 
(1938) Lah. 398=180 I.C. 698=11 R.L. 707 
=40 P.L.R. 1060=A . I.R. 1938 Lah. 325 f 

O. 41, R. 20 —Omission of a party's name 


, - —--’ ' - / ” t w +J 

from decree—Not noticed in appeal—If can be 
added in second appeal. __ 

Where the Zamindars were left out from the 
decree that was based on the order passed in 
suit for declaration under Ss. 1211123 of the Agra 
Tenancy Act and this was not noticed at the time 
of the appeal, he may be impleaded under O. 41, 
R. 20 in second appeal. (Mehta, J. M.) Shu- 
kurullah v. Abdul Rahman. 1939 A.W.R, 
(B.R.) 73=1939 R.D. 270. 

- O. 41, Rr. 20 and 33—Powers of ap¬ 
pellate Court under—Suit dismissed as against 
particular defendant—Latter not impleaded in ap¬ 
peal—Power to pass decree against him. See 
C.P. Code, S. 151. 15 Pat. 219. 

-O. 41, R. 20 —Power of Court — Implead¬ 
ing respondent after limitation. 

Under O. 41, R. 20, C.P. Code, the Court is 
not competent to allow the appellant to implead a. 
respondent for the first time after the limitation 
for the appeal has expired. (Din Mohammad , 
I.) Shangara Singh v. Imam Din. 42 P.L. 
R. 355=A.I.R. 1940 Lah. 314. 

O. 41, R. 20— Scope—Power of Court to 


— w m w 

add respondent in appeal—Suit for partition of 
joint Hindu family—Sons of members impleaded 
in suit—Decree dealing with groups or branches 
but not recognising sons separately or individual¬ 
ly — Appeal—Sons not impleaded—If fatal — Ap¬ 
plication for addition — Competency—Discretion 
of Court. 

It cannot be laid down that no person against 
whom the right of appeal has become barred can 
ever be added as a respondent under O. 41, R. 20, 
C.P. Code. The power given to the Court under 
the rule to add a party respondent is discretionary. 
In a suit for partition of a Hindu joint family 
the family was originally divided into three bran¬ 
ches and the preliminary decree allotted a dis¬ 
tinct share to a branch, without otherwise dis¬ 
turbing the integrity of that branch. The appel¬ 
late Court in appeal by its decree effected a fur¬ 
ther sub-division of shares between the 3rd de¬ 
fendant and the 4th defendant who with their 
sons formed that branch. The 3rd and 4th de¬ 
fendants, however, became insolvents pending the 
appeal and were adjudicated as such. The case 
having gone back to the trial Court, a final de¬ 
cree was passed against which one of the defen¬ 
dants appealed. To this appeal, the 3rd and 4th 
defendants, represented by the Official Receiver, 
were impleaded as respondents, but not their sons, 
though the latter were parties to the original 
suit. But the sons, though formally on the record 
in the trial Court, had no separate entity; nor 
did the decree of that Court recognise their exis- 

tence. • 

Held , that though the sons were proper parties 
to the appeal, they were not necessary parties o 
the appeal and their non-joinder was there ore 
not fatal to the appeal. Granting, however, that 
they were not merely proper but the necessary 
parties the Court, in view of the circumstances 
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of the case, would exercise its discretion under 
O. 41, R. 20, C.P. Code, in favour of the ap¬ 
pellant and add them as respondents. ( Venkata- 
subba Rao and Cornish, JJ.) Swaminatha Oi»a- 
yar v. Gopalaswami Odayar. I.L.R. (1938) 
Mad. 52=172 I.C. 776=10 R.M. 491=46 L. 
W. 916=1937 M.W.N. 506=A.I.R. ±937 
Mad. 741 = ( 1937) 2 M.L.J. 100. 

_O. 41, R. 20— Power of Court to implead 

—Joint decree for possession in favour of plain¬ 
tiffs and defendant No. 2—Appeal by other defen¬ 
dant against plaintiffs only—Power of appellate 
Court to implead defendant No. 2 after limitation. 

Where in a suit for recovery of possession, the 
plaintiffs claimed that they and defendant No. 2 
were owners of the land in dispute and the Court 
passed a joint decree in favour of both, and the 
other defendant preferred an appeal against the 
plaintiffs only without impleading defendant 
No. 2, the appellate Court has no jurisdiction 
at all to implead defendant No. 2 after the limi¬ 
tation has expired. O. 41, R. 20. C.l*. Code, is 
not applicable to such case. ( Sulaiman, C.J.) 
Attar Singh v. Df.bi Sahai. 1937 A.W.R. 27 
= 169 I.C. 186=1937 A.L.R. 481 = 9 R A. 716 
= 1937 A.L.J. 436=A . I. R. 1937 All. 243. 

- O. 41, R. 20— Power of Court to implead 

respondent after limitation. 

The power conferred on the Court of appeal by 
O. 41, R. 20 can be used in favour of that person 
alone who is interested in the result of the appeal 
and the defendant against whom a suit has been 
dismissed and as against whom the right of appeal 
has become barred is not a person interested in 
the result of the appeal filed by a plaintiff against 
the other defendants. In view of the above prin¬ 
ciple in a case where a declaration has been made 
jointly in favour of some persons who had claim¬ 
ed the right, title and interest in dispute and one 
of them was not impleaded in appeal until after 
the limitation for the appeal had expired, the 
appeal could not proceed against the other respon¬ 
dents inasmuch as the declaratory decree had be¬ 
come final in favour of the person omitted. 
(Addison and Din Mohammad, JJ.) Teja Singh 
v. Kartar Kaur. 18 Lah. 136=172 I.C. 266 
= 10 R.L. 290=39 P.L.R. 301=A.I.R. 1937 
Lah. 180. 

-O. 41, Rr. 20 and 33 —Power to implead 

after limitation—Suit against defendant 1— De¬ 
fendants 2 to 1 impleaded as pro forma defen¬ 
dants—Decree in favour of plaintiff against defen¬ 
dant 1 —Appeal by latter without impleading de¬ 
fendants 2 to 7 —Court adding them as respon¬ 
dents after limitation for appeal—If justified. 

The plaintiffs sued for a declaration that they 
and defendants 2 to 7 were the owners of certain 
plots and of the cattle market held thereon, and 
that the first defendant had no right to any part 
of the profits accruing from that market. The 
suit was contested by defendant No. 1 only, and 
defendants 2 to 7 who were described in the plaint 
as pro forma defendants were absent throughout. 
The trial Court passed a decree in favour of the 
plaintiffs in terms of the relief prayed for by 
them. The defendant No. 1 filed an appeal 
against the plaintiffs only, without impleading the 
defendants 2 to 7. On objection being taken on 
behalf of the plaintiffs, the Court added them as 
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respondents at a time when the period of limita¬ 
tion for appeal had expired. The appeal was 
then heard on its merits, the decree of the trial 
Court was set aside and the plaintiffs’ suit dis¬ 
missed. In second appeal, the question arose 
whether the order impleading the defendants 2 to 
7 passed by the lower appellate Court was justi¬ 
fied. 

Held (Per Sulaiman, C.J . and Niamatullah. J, 
Smith J, contra.), that in the special circumstan¬ 
ces of the case, there being in strictness no de¬ 
cree in favour of defendants 2 to 7, the appel¬ 
late Court had jurisdiction t<> implead them as 
respondents, so that they might be bound by the 
final order. (Sulaiman, C.J., on difference be¬ 
tween Niamatullah and Smith, JJ.) Ahkak Hu¬ 
sain v. A h mai) Raza. 167 I.C. 405 9 R.A. 

532=1937 A.L.J. 424=1936 A.W.R. 1099= 
1937 A.L.R. 178=A.I.R. 1937 All. 82 (S.B.) , 

- O. 41, R. 21 and O. 9, R. 13 —Absence 

at hearing of appeal—Grounds for setting aside 
ex parte decision against him. 

An applicant under O. 41, R. 21, C.P. Code, 
who admits receipt of notice is obliged like an ap¬ 
plicant under O. 9, R. 13 to show that he was ‘pre¬ 
vented by sufficient cause from appearing’. (Burn, 
J.) NatF.SA 1 YHR V. VeNK.VI AI.AKSli Mj AMMAL. 
50 L.W. 515 = 1939 M.W.N. 947 = A.I.R. 
1940 Mad. 53=(1939) 2 M.L.J. 568. 

- O. 41, R. 21 —Ground for re-hearing of 

appeal—Laches of party's agent. 

Laches on the part of an agent of a party to an 
appeal, is not a ground lor re-hearing of the 
appeal under O. 41. R. 21, C.P. Code. (Parma, 
J.) Raghurir Mahto v. Ganeshdutt Ujha. 159 
I.C. 260=1936 P.W.N. 307=8 R.P. 273 (1) 
= 17 Pat.L.T. 261 = A . I. R . 1936 Pat. 128. 

-O. 41, R. 21— Re-hearing of appeal — 

When may be ordered. 

An appeal was fixed for hearing before a Dis¬ 
trict Judge on the 10th August, 1938. On that 
day the District Judge was hearing a Session case 
and the appeal was adjourned to 2nd December, 
1938. The order signed by the Judge showed 
that the appellant’s counsel was present but that 
the respondents were absent and unrepresented in 
spite of personal service. On 30th November, 
the Court issued notice to the appellants’ counsel 
that the appeal will be heard on the 1st Decem¬ 
ber. It was accordingly so heard. The respon¬ 
dent and his counsel appeared on the 2nd and 
sought the ex parte order should be set aside and 
the appeal re-heard. 

Held, that the appeal ought to be restored and 
re-heard. (Skemp, J.) Umed Barkat v. Bhur- 
jee. 42 P.L.R. 271. 

-O. 41, R. 22 —Appeal by plaintiff against 

lecrce dismissing suit—Defendant not filing cross¬ 
objections—If can support decree on grounds of 
limitation and title found against him by trial 
Court. 

In an appeal by the plaintiff against the decree 
dismissing his suit, the defendant is at liberty to 
support the decree of dismissal on grounds of 
limitation and title which the trial Court had 
found against him and in favour of the plaintiff, 
although no cross-objections had been filed by him. 

( Edgley, J.) 'Munshi Chandra Dutta v. Ajrr 
Sanrar De. 166 I.C. 1007=9 R.C. 644. 
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-O. 41, R. 22 —.Appeal by plaintiff against 

part of decree—Respondent not filing objection 
against part of claim decreed—Right to support 
decree. 

A respondent can support the decree appea.ed 
from not only on any of the grounds decided in 
his favour but also on grounds decided ^against 
him. Consequently where on a particular con¬ 
struction put on a contract or document against 
the respondent, the lower Court decrees part of 
the claim and dismisses part of it and against 
the part dismissed, the plaintiff prefers an appeal, 
merely because the defendant does not file an ap¬ 
peal or cross-objection against part of the claim 
decreed, he is not barred from supporting the part 
•of the decree appealed from on the question of con¬ 
struction decided against him, merely because in 
such circumstances the defendant or respondent 
did not prefer appeal or cross-objection, the ap¬ 
pellate Court is not precluded from constructing 
the document or contract for itself. ( Bennet and 
Smith JJ.) Kesla Mal Nand Kishore v. Coo- 
■prp Allen &Co., Cawnpore. 165 I.C. 473=1936 
A L.R 910=9 R.A. 282=1936 A.W.R. 1216 
=A.I.R. 1936 All. 717. 

_O. 41, R- 22— Appeal by plaintiff whose 

suit dismissed in entirety—Objections by pro 
forma defendant who did not contest suit — Permts- 

VWiere the plaintiff whose suit has been dis¬ 
missed in its entirety prefers an appeal and the 
pro forma defendant who did not contest the suit 
at all files objections that the decision appealed 
from is wrong in its entirety, the petition of ob- 
iertion is not a petition of cross-objections with¬ 
in the meaning of O. 41, R. 22. A.I.R. 1922 
Pat. 483, Rel. on. (Lort Williams, J .) Lakshmi 
Debi v. Hansraj Gupta. A.I.R. 1940 Cal. 

377. 

_____o. 41, R- 22— Appeal held incompetent — 
Cross-objections—If can be entertained. 

A Court holding that the appeal preferred by 
the appellant does not lie, has no jurisdiction to 
entertain the cross-objections of the respondent. 

(Abdul Rashid, J.) Mam Chand v. Matu Ram. 
41 P.L.R. 153. 

___O. 41, R. 22 — Applicability—Appeals 

under Provincial Insolvency Act. 

On a reading of S. 5 (2) of the Provincial 
Insolvency Act, it would appear that that the pro¬ 
cedure relating to cross-objections contained in 
O. 41, R. 22, C.P. Code, would apply to appeals 
under’ the Provincial Insolvency Act. ( Pollock, 
J ) Jaikrishna v. Sawatram. 1940 N.L.J. 385 
=A. I. R. 1940 Nag. 292 . . 

_O. 41, R- 22— Applicability—Revision 

petition—Memorandum of cross-objections—If 
permissible. 

Quaere —Whether it is open to a respondent in a 
civil revision petition to prefer cross objections 

under O. 41, R. 22, C.P. Code? (Davis, J.C. 

■ and Mehta, A.J.C .) Harbhagwandas bAH- 

joomal Changomal. 31 S.L.R. 1—172 I.C. 506 
= 10 R.S. 159. 

_O. 41, Rr. 22 and 33 —Co-sharer guilty 

of fraud in respect of revenue sale—Trial Court 
granting decree to co-sharers directing co-sharer 
guilty of fraud to convey to them their former 
.share—Right of decree-holder respondent to claim, 


without filing cross-objections, that revenue sale 
should be set aside for want of jurisdiction. 

In a suit brought by them the co-sharers alleged 
that in respect of the revenue sale their co-sharer 
had been guilty of fraud or improper conduct to 
the prejudice of his co-owners in the estate, and 
contended that, by reason thereof the purchase was 
one in which they could claim to share by recover¬ 
ing their former interest upon payment of a pro¬ 
portion of the purchase money. The trial Judge 
accepted this contention and gave the plaintiffs a 
decree directing the co-sharer to convey to them 
their former share on receipt of a proportionate 
part of purchase price. On appeal the decree- 
holders respondents without filing any cross-ob¬ 
jections to the decree of the trial Court claimed 
that the revenue sale should be set aside for want 
of jurisdiction or irregularity. 

Held, that the claim to relief was founded upon 
different grounds from those upon which the trial 
Court’s decree proceeded, and upon principles 
different from those which underlay the relief 
given by the decree. The case came clearly 
within the condition imposed by the concluding 
words of sub-rule (1) of R. 22, “provided he has 
filed such objections in the Appellate Court, etc., 
etc.,” and R. 33 could not rightly be used in such 
a case so as to abrogate the important condition 
which prevents an independent appeal from being 
in effect brought without any notice of the grounds 
of appeal being given to the parties who succeeded 
in the Court below. (Sir George Rankin.) Anath 
Nath Biswas v. Dwarka Nath Chakravarti. 
I.L.R. (1939) Kar. 149=181 I.C. 380=1939 
O.L.R. 340=5 B.R. 654=69 C.L.J. 505=11 
R.P.C. 262=43 C.W.N. 529=20 Pat.L.T. 
359=A.I.R. 1939 P.C. 86 (P.C.). 

- O. 41, R. 22— Cross-objections — Applica¬ 
tion for extension of time to file—Order allowing 
subject to objections at time of hearing — Proprie¬ 
ty—Proper procedure. 

Where a memorandum of cross-objections is 
preferred out of time and an application is made 
to the Court to extend the time for preferring 
the cross-objection, it is not the proper proce¬ 
dure to allow the application subject to any just 
objection being taken at the time of the hearing. 
Applications of this kind should be dealt with at 
the time when they are made and should not be 
left over for determination till the hearing of the 
appeal. (D . N. Mitter and Patterson, JJ.) Ha- 
rey Harey Simha Choudhury v. Hari Chai- 
tanya Sinha Choudhury. 40 C.W.N. 1237. 

-O. 41, R. 22— Cross-objections — If can 

be entertained against a party to the suit, not im¬ 
pleaded as a party to the appeal — Cross-objec¬ 
tions filed against such party — Effect. 

Where the plaintiff claimed relief against both 
defendant 1 and defendant 2 and the first defen¬ 
dant raised the plea that he was an unnecessary 
party to the suit but the Court found that there 
were no merits in his objection, but the first 
appellate Court held that the first defendant was 
an unnecessary party, and the second def endant 
filed a second appeal impleading only the plaintiff 

as a respondent. . t , • C i a 

Held, the plaintiff-respondent is entitled to nie 

cross-objections against the first defendant, al¬ 
though he was not made a party to the second 
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appeal. By putting in the cross-objections the 
first defendant has been impleaded in the appeal. 
A respondent is entitled to file cross-objections, 
which could be raised by him in an appeal, against 
a party to the suit, who is not impleaded in the 
appeal as a party, at the instance of the appellant. 
(Abdur Rahman, J .) Devendra Ayyar v. Mutiiu 
Chettiar. 178 I.C. 191=47 L.W. 760=11 R. 
M. 416=1938 M.W.N. 75=A.I.R. 1938 

Mad. 329. 

-O. 41, R. 22— Cross-objections—If can be 

filed against one not a party to the appeal. 

The C.P. Code does not contemplate filing of 
cross-objections against a person not a party to 
the appeal. (Ismail, J.) Partap Chand v. Chun- 
ni Lal. 188 I.C. 396=12 R.A. 15=1940 A.L. 
J. 161 = 1940 A.W.R. (H.C.) 169=A.I.R. 
1940 All. 225. 

- O. 41, R. 22— Cross-objections—Objector 

presenting appeal on one point — Cross-objection 
on other points, if can be taken. 

Where the objector has not appealed, he can 
put in any objection which he could have made 
in appeal although the period of limitation for 
appeal has expired, but where the objector did 
present an appeal and raised a certain objection 
he is debarred from putting other objections 
which he could have taken in appeal but which he 
did not. (Middleton, J.C. and Mir Ahmad, A. 
J.C .) Surjan Singh v. Ram Singh. 166 I.C. 
222=9 R. Pesh. 61=A.I.R. 1936 Pesh. 214. 
-O. 41, R. 22— Cross-objection by one res¬ 
pondent against another for costs — Maintaina¬ 
bility. 

Dhavle, J .—A cross-objection by one respon¬ 
dent seeking costs of the lower Court from ano¬ 
ther respondent does not lie under O. 41, R. 22; 
C.P. Code. (Courtney-Terrell, C t .J. and Dha¬ 
vle, J.) Secretary of State for India v. Lodna 
Colliery Company. 15 Pat. 510=164 I.C. 860 
c=99 R.P. 122=1936 P.W.N. 59=17 Pat.L. 
T. 279=A.I.R. 1936 Pat. 513. 

-O. 41, R. 22— Cross-objection filed before 

notice of hearing of appeal—Nature of. 

O. 41, R. 22, lays down that a respondent may 
cross-object provided he does so within one month 
from the date when he receives notice of the 
hearing of the appeal. The use of the word 
“within” would fix two limits; an anterior limit 
starting from the date of receipt of the notice 
and a posterior limit of one month after that 
date. The cross-objections filed before that date 
(the date of receipt of notice) would not be cross- 
objections at all in the strict legal sense of the 
word; (Tek Chand and Dalip Singh, JJ.) Mt. 
Koshalia v. Riaz-ud-Din. 162 I.C. 336=8 R. 
L. 882=A.I.R. 1936 Lah. 362. 

-O. 41, R. 22— Cross-objections filed by j 

deceased respondent—His Legal Representatives 
brought on record by appellant—If can maintain 
cross-objections. 

The cross-objections filed by a deceased-respon¬ 
dent can be maintained by his heirs and legal rep¬ 
resentatives, although they were brought on re¬ 
cord by the appellant and no steps were taken by 
them in the matter of prosecution of the cross¬ 
objections. (Gtiha and Mitter, JJ.) Prodyoi Ku- j 
ma *v. Radhakishen. 42C.W.N. 304. I 

Q. D.—i2i 
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-O. 41, R. 22 —Decree for mesne profits 

by trial Court for certain amount—Appellate 
Court reducing certain items—Rights of respon¬ 
dent, without memorandum of cross-objections, 
to support decree of trial Court by showing that 
other items of profits may be assessed at higher 
figure. 

When an item in an account appearing in the 
decree of the lower Court is reduced by the appeal 
succeeding, the respondent without filing any 
memorandum of cross-objection can support the 
said decree by showing that the lower Court had 
wrongly decided against him on other items, but 
it is not open to the respondent to have adjudi¬ 
cated by the appellate Court rights or causes of 
action which have been decided against him in 
the lower Court without filing an appeal or memo¬ 
randum of cross-objections. As interest is an 
integral part of mesne profits, the plaintiff respon¬ 
dent is entitled on the said principle to maintain 
the amount of mesne profits decreed to him by 
the lower Court by a relative variation of the 
constituent elements without filing memoranda of 
cross-objections. He is enitled to urge that if 
interest be reduced by the appellate Court, the 
profits may be assessed at a higher figure, if the 
evidence supports it, provided that the total does 
not exceed the amount decreed as mesne profits 
by the lower Court and vice versa. (R. C. Mit¬ 
ter and Biszcas, JJ.) Rajendra Narayan Ray v. 
Bhairabendra Narayan Ray. 179 I.C. 298= 
11 R C. 522=62 C.L.J. 152=A.I.R. 1938 
Cal. 563. 

---O . 41, R. 22 —Filing of cross-objections 

—Extension of time—Discretion of Court — Inter¬ 
ference. 

It is entirely discretionary with the Court of 
appeal to extend the time for filing cross-objec¬ 
tions and in refusing to extend time it cannot be 
said that it commits an error of law’ which can 
be interfered with in second appeal. (5\ K. 
Ghose and Mukherjea, JJ.) Amuiya Krishna 
Banf.rjee v. Raruli Pioneer Co-operative Bank, 
Ltd. 187 I.C. 416=12 R.C. 578=70 C.L.J. 
397=A. I.R. 1940 Cal. 150. 

-O. 41, R. 22 —Letters Patent appeal from 

first appeal—Cross-objections—If can be filed. 

Cross-objections can be taken by a respondent in 
a Letters Patent appeal filed from the decision of 
a single Judge in a first appeal. (Tek Chand and 
Dalip Singh, JJ.) Khazanchi Shah v. Niaz 
Ali. 42 P.L.R. 499=A. I.R. 1940 Lah. 438. 

—- O. 41, R. 22 — Limitation—Notice of filing 

of appeal—Subsequent notice fixing date of hear¬ 
ing Time for filing of cross-objections—Starting 
Point. 

Where a notice was issued to the respondents 
merely informing them that an appeal had been 
preferred in the case by the other side, so that 
they might appear to take necessary steps, it is 
not a notice about the hearing of the appeal as 
contemplated by O. 41, R. 22, C.P. Code; 
and hence the filing of cross-objections withfn a 
month of the notice fixing the date of hearing is 
within the time though it may happen to be more 
than a month after a first notice giving mere 
information of the filing of the appeal. (Zia-ul- 
Hasan and Hamilton, JJ.) Lalta Baksh Singh 
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v. Pool Chand. 1939 O.W.N. 530=1939 O.A. 
521. 

-O. 41, R. 22—Limitation of one month 

—Starting point—Date of service of notice or 
date on which respondent come to know that an 
appeal has been filed—Date of service of notice— 
Proof—B diary—If evidence of service on parti¬ 
cular date. , . 

Under O. 41, R. 22, the memorandum of cross¬ 
objections must be filed within one month from 
the date of service on the respondent or his 
pleader o£ the notice of the day fixed for the 
hearing of the appeal. The serv.ng of a notice 
of the date fixed for hearing the appeal is not 
necessarily the date on which it comes to the 
notice of the respondent that an appeal has been 
filed. Nor is the B diary sufficient evidence of 
that fact that the notice of the da'te fixed for 
hearing the appeal is served on the respondent 
on a particular day. ( Horwill, 7.) Siravil.kutti 
Ambalam v. Chinniah Ambalam. 1937 M.W. 
N. 39. 

_ _0. 41, R. 22— Plaintiff's suit wholly dis¬ 
missed—Cross-objection by defendant-respondent 
—If necessary to attack certain findings. 

Where the plaintiff’s suit has been wholly dis¬ 
missed by the trial Court, the filing of cross-ob¬ 
jections by the defendant-respondent to attack 
certain findings is superfluous, as he is entitled to 
challenge them without filing any cross-objec¬ 
tions. ( Srivastava, Ag. C.J., and Smith, 7.) 
TCaniz Abid Taluqdaria v. Murtaza Husain 
Khan 12 Luck. 540=165 I.C. 373—9 R.O. 
207=1936 O.L.R. 632=1936 O.W.N. 1069 

= A I R. 1937 Oudh 159. 

_ __0. 41, R- 22 — Scope—Dismissal of suit— 

Specific declaration embodied in decree by Court 
adverse to the defendant—Appeal by plaintiff— 
Defendant not preferring memorandum of cross¬ 
objections—Right to challenge correctness of de¬ 
claration. . . 

If a defendant has a grievance against the em¬ 
bodiment of a positive declaration adverse to him in 
the decree dismissing the suit, he could take objec¬ 
tion to it in a formal way, and if such objection is 
taken to it, the declaration is conclusive, Where the 
dismissal of suit cannot be supported without tra¬ 
versing the grounds upon which the defendants 
has failed to convince the trial Court, and the 
specific declaration inserted in the decree is not 
one prayed for by the plaintiff, but has been add¬ 
ed by the Court expressly in order to safeguard 
the interests of an institution which is the sub¬ 
ject-matter of the suit, the defendant in an appeal 
by the plaintiff against the dismissal, is not en¬ 
titled to canvass the correctness of the declara¬ 
tion embodied in the decree of the trial Court, in 
the absence of a memorandum of cross-objections 
under O. 41, R. 22, C.P. Code. ( Wadsworth, 
7.) Subramania Gurukkal v. Srinivasa Rao. 
1940 M.M.N. 71=A.I.R. 1940 Mad. 617. 

_O. 41, Rr. 22 and ZZ—Scope—Old appeal 

in the guise of cross-objection — Cross-objector 
having no community of interest with appellant — 
Cross-objection — Maintainability. . 

A cross-objection under O. 41, R. 22 is not 
maintainable where the objector-respondent has 
no community of interest with the appellant and 
where the cross-objection is nothing more than 


C.P. CODE (1908), O. 41, R. 23. 

an old appeal which was dismissed as being out 
of time. O. 41, R. 33 does not allow an ob¬ 
jection of this kind to be made, but merely places 
the Court in a position of doing justice between 
the parties. (Wort and Agarwala, 77.) Deo Na- 
rain Sahu V. Ganesh Ram. 165 I.C. 936=9 R. 
P. 233=3 B.R. 100=A.I.R. 1936 Pat. 604. 

- O. 41, R. 22 (4 )—Scope of—Abatement 

of appeal—Cross-objection—Effect on. 

Cross-objection is part of an appeal and when 
an appeal goes out for any extraneous reasons as 
abatement, it follows that the cross-objection 
should ordinarily go out with it. The only ex¬ 
ceptions are those mentioned in O. 41, R. 22 (4), 
C.P. Code. (Slone, C.J. and Clarke, 7.) 
Purushottamdas v. Deokaran. I.L.R. (1940) 
Nag. 324=181 I.C. 411 = 11 R.N. 459=1938 
N.L.J. 339=A. I. R. 1939 Nag. 39. 

—-- -O. 41, R. 22 (4)—Scope—Appeal—Cross¬ 

objection by respondent—If bar to withdrawal of 
appeal. See C.P. Code, S. 107 and O. 23, R. 1. 
40 Bom.L.R. 895. 

-O. 41, R. 22 (5) —Leave to appeal in 

forma pauperis refused■—Appeal by other party — 
Leave to file cross-objection in forma pauperis on 
different grounds—If can be granted. 

Leave can be granted to file a cross-objection 
in forma pauperis on grounds which are not en¬ 
tirely the same as those which it is necessary to 
put forward in seeking leave to appeal in forma 
pauperis which is refused. It is true that the 
provisions of O. 41, R. 22 (5), say that the pro¬ 
visions relating to pauper appeals shall, so far as 
they can be made applicable, apply to an objec¬ 
tion under this rule; but when an appeal has al¬ 
ready been lodged, it is the duty of the Court to 
look carefully at the circumstances and see the 
judgment having been impugned, by one party, 
whether the olher party would not also be in a 
oosition to attack it from another angle. (Roberts,. 
C.J. and Dunckley, 7.) Secretary of State v. 
Maurice. 9 R.R. 357=168 I.C. 407=A.I.R. 
1937 Rang. 81. 

- O. 41, R. 22 (5) —Leave to file cross¬ 
objections in forma pauperis— When can be grant¬ 
ed. 

According to O. 41, R. 22, C.P. Code, the pro¬ 
visions relating to pauper appeals shall, so far as 
they can be made applicable, apply to an objec¬ 
tion under that rule. Consequently leave cannot 
be granted to file cross-objections in forma pau¬ 
peris on grounds which may not be entirely the 
same as those which it is necessary to put forward 
in seeking leave to appeal in forma pauperis which 
has been refused. So where the decree of the 
lower Court is not contrary to law or otherwise 
unjust or erroneous, leave to file cross objection in 
forma pauperis cannot be granted. (Ranjitmad and 
Sukhdeonarain, 77.) Balakrishnan v. Mst. 
Jawri. 1939 M.L.R. 244 (Civ). , v 

- O. 41, R. 23 and O. 43, R. 1 00 

(Oudh)— Appeal—Appellate Court remanding 
appeal against order refusing to file an award 
Remand if under O. 41, R. 23. 

Where in an appeal under S. 104 (1) (/A C.P► 
Code, against the dismissal of an application to 
have the award filed, the appellate Court remands 
the case to the lower Court, the remanu order* 
since it does toot arise out of a decree is not an 
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order of remand under the terms of O. 41, R. 23 
and as such it can be nothing other than a remand 
made in the exercise of the inherent powers of 
the Court. An order of remand made in the 
exercise of inherent powers is not appealable. 

(Hamilton and Yorkc, JJ.) Balraj Kishore v. 
Maharaj Kishore. 179 I.C. 799=11 R.O. 204 
= 1939 O.A. 183=1939 O.L.R. 88=1939 O. 
W.N. 128=A.I.R. 1939 Oudh 104. 

-O. 41, R. 23—Appeal—When lies. Sec 

C.P. Code, O. 43, R. 1 (v). 1940 N.L.J. 350. 

-O. 41, Rr. 23 and 26— Applicability. 

R. 23, O. 41, contemplates a position in which 
the appellate Court does not retain seizin of the 
case. The remand under it is for a ‘determina¬ 
tion of the suit', and after remand the appellate 
Court has nothing more to do with the matter 
unless it comes back to it by way of a fresh 
appeal. But when the appellate Court retains 
seizin of the case when remanding for a finding on 
issue, R. 26 or 27 is more nearly applicable. 
(Vivian Bose. J.) Balaji Sadashiv v. Vishnu. 
I.L.R. 1936 Nag 188=170 I C. 527=10 R.N. 63 
=A I.R. 1936 Nag 140. 

-O. 41, R. 23— Applicability— Conditions for 

remand—"Preliminary point"—Meaning of. 

The only meaning hat can properl} be given to 
the word “preliminary point" in O 41, R. 23, C 
P. Code, is any point the decision of which avoids 
the necessity for the full hearing of the suit. 
Where a suit is decided only on the strength of a 
finding on a point of law, and the questions of fact 
have not been tried or decided by reason of that 
finding, the suit must be deemed to have been 
decided on a preliminary point, and if that finding 
is set aside on appeal, it is open to the appellate 
Court to remand the suit under O-41, R. 23. 
(Lokur, /.) Surajmal Deoram v. Motiram Kalu. 
IL.R. (1939) Bom. 658=186 I.C 695=12 R B 
370=41 Bom.L.R. U77=A.I.R 1940 Bom. 22. 

-O. 41, R. 23—Applicability—Order of re¬ 
mand for de novo trial of suit—If falls under— 
Appeal. See C. P. Code, S. 151. A.I.R. 1936 
Pat. 491. 


C. P. CODE (1908), O. 41, R. 23. 


-O. 41, R. 23 (as amended in Oudh)— Con¬ 
struction—‘Have not been decided ’ 

The words ‘have not been decided’ in O. 41, R. 
23 as amended by the Oudh Court, clearly refers 
to a decision of all the questions arising in the 
case by the trial Court and not to their decision by 
the appellate Court itself. ( Zia-ul-Hasan and 
Yorke. JJ.) Lachmin v. Bhairon Baksh Singh. 
188 I.C. 893=13 R.O. 14=1940 O.L.R. 393= 
1940 A.W.R (C.C.) 248=1940 O.W.N. 500= 
1940 O.A. 465=A.I R 1940 Oudh 367. 

-O- 41, R. 23— District Judge remanding suit 

—Suit ultimately dismissed by trial Court—Appeal 
—Discretion of successor of District Judge to go 
behind the finding of his predecessor. 

Where a District Judge remands a suit to the 
trial Court and the suit is ultimately dismissed by 
the trial Judge and an appeal is preferred again to 
the successor of the District Judge who had ie- 
manded the case, it is competent for him to go 
behind the finding of his predecessor. This, 
however, is a matter entirely at his discretion and 
cannot be raised on second appeal. (Jai Lai, J.) 
Nur Mahomed v Amir 161 I.C. 3=8 R.L 660= 
38 P.L.R. 567=A,I,R. 1936 Lah. 708. 


-O. 41, R 23 and S. 151— Inherent power of 

remand — I) exists—When could be resorted to. 

There is no doubt that there is an inherent 
power of remand That is obvious when the 
changes between S. 562 of the old Code and 0.41, 
R. 23 are considered. Ihe power so conferied 
must not only be sparingly used by Courts but 
also the Courts have no power whatever to resort 
to S. 151, C. P. Code, when the maiter is expressly 
dealt with in the Code. If they do so they act 
without jurisdiction and their orders are revis- 
able. (Stone, C.J and Bose, J.) Shi.olal v. 
Jugal Kishore. I.L R. (1940) Nag. 538=1940 
N.L.J. 350=A.I.R 1940 Nag. 349. 

O. 41, R. 23— Order of remand — Appealabi¬ 
lity— T est. 

For the purpose of the competency of an appeal, 
the Court has to see what the lower ( ourt pur¬ 
ported to do and actually did and not what it 
should have done. Where, therefore, the lower 

Court remanded a case under O. 41, R. 23, C. P 

Code, its order is appealable under O. 43, R. 1 \u), 
C. P. Code, though it was wrong in remanding the* 
case under that rule. (Abdul Rashid, J.) Radha 
Lal v. Fatf.h Mohammad. 170 I.C 422=io R 
L. 110=38 P.L.R 1154=A I R. 1937 Lah. 454. * 

U 41, Rr 23 and 25 Order of remand _ 

Effect of—Matters disposed of by order—If C an 
be reopened in appeal against decision after re¬ 
mand. 

If a Bench remands a case to the lower Court 
either under O. *1, R. 23 or under O. 41, R. 25 or 
under the inherent powers of the Court, the 
matters finally disposed of by the order of remand 
cannot any of them be reopened when ihe case 
comes back, from the lower Court to a Court of 
co-ordinate jurisdiciion in appeal against the 
decision after remand. But if at the time of re¬ 
mand no final decision is given on a point though 
some observations only are made in respect of it 
it is open to another Bench when finally determin¬ 
ing the case to come to its own conclusions on it 
(Mohomed Noor and Dhavle, JJ.) Baraboni Coal 
Concern, Ltd v. Ram Chandra Marwari 5B 

R. 664=181 I C. 721 = 11 B.P 626=20 Pat L T 
685=A.I.R. 1939 Pat. 580. ^at.L.T. 

frlan?d 41 ’ R ‘ 2s ~° rder °f remand—When not 

A case can be remanded under O. 41, R 23 CP 
Code, only when the Court from whose d’ecree an 
appeal is preferred has disposed of the suit upon 
a prelum- ary point. Where the trial Court has 

f^r S ,V d . e H Cd and , de « cr L mi «d all the issues necessary 
for the disposal of the case and disposed of the 

case on merits, and further there is sufficient 
material existing on the file on which the appel¬ 
late Court can itself dispose of the appeal filed 

order of remand is not justified. 
(Abdul Qayoom, C.J. and Kichlu, J) Sola 
V ' SwAMI Resha Koul. 41 P.L.R J. & 

— o. 41, R. 23— Power of Court to remand. 

Except under O. 41, R. 23, no case should be 
remanded for second decision by the trial Court 
which can be finally disposed of by the first ap¬ 
pellate Court. It is only where owing to a 
failure to implead a necessary party or the like, a 
trial is radically bad, so that the correction of its 
omissions and defects in the appellate Court is not 
reasonably practicable that remand for re-trial is 
I permissible. 12 N.L.R. 126, Foil. (Pollock, AJ 
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C.) Tatyarao v. Shrikri-hna Laxminarayan. 
31 N.L.R. (Suppl.) 72=160 I.C. 202=8 R.N. 160 
=A.I.R. 1936 Nag 8. 

--O. 41, R. 23 —Remand—Construction of 

order. 

The operative position of an order of an appel¬ 
late Court was to the following effect:—"I set 
aside the judgment and decree of the lower Court 
and allow the appeal of plaintiff No 3 with costs- 
The case will be sent back and re-tried according 
to law from the stage where it has been left by 

the learned Munsif”- . 

Held, that the order was an order 01 remand 

contemplated by O. 41, R- 23, C- P. Code, and 
as such was appealable under O. 43, R. 1 (4), C. 
p rnHp (Radhakrishna, J.) Mathura Prasad 
, S i?aRam. 1940 O.W.N. 662=1940 O.L.R 287 
—187 IC 889=12 R.O 411=1940 O.A. 611 = 
1940 A.W.R. (C. C.) 316=A.I.R. 1940 Oudh 

314. 

- n 41, R. 23 — Remand—Construction of 

order — Appeal. ... , , . . 

It is doubtful whether it can be assumed that 

the Court purports to act under 0. 41, R. 23, 
merely because the form used for the order of 
remand is the form designed for an order of re- 
mand under O 41, R. 23, and because a certificate 
is issued tor the refund of Court-fees. When it 
is perfectly clear that O. 41, R. 23, has no applica¬ 
tion it should not be assumed that the Court 
thought it was acting under O. 41, R. 23, unless it 
is quite clear that it did in fact so act. Still, if a 
Court purports to pass an order of remand under 
0 41 R. 2 <, even if the order is wrongly passed 
under that rule, an appeal lies from the order. 

(Pnlinrk A J.C.) Tatyarao v. Shrikrjshna 
Laxminarayan. 31 N.L.R (Suppl.) 72=160 I.C. 
202=8 R.N. 160=A.I R 1936 Nag. 8 . 

_q 4 L R 23 —Remand—Duty of appellate 

Court not to make remarks on merits of case. 

Where the Judge of an appellate Court allows 
an appeal on a preliminary point of law which 
necessitates the remand of the suit for further 
trial or retrial of the suit he should refrain from 
making any remarks in his judgment concerning 
the merits of the claim, as by so doing, he must 
necessarily prejudice the further trial or new trial 
on remand. t (Dunkley, J.) Annamalai Chettyar 
2 daw HninU. 163 I.C. 397 (2)=9 R.R. 9 
=A.I.R. 1936 Rang 251. 

__O. 41. R. 23— Remand—Grounds—Trial 

Court adopting unjustifiable and unsatisfactory 
procedure—Shutting out material evidence. 

Where the procedure adopted by the lower 
Court in disallowing question in cross-examina¬ 
tion was wholly unjustifiable regard being had to 
the nature of the issues raised in the suit, and the 
Tudge's manner of dealing the points arising for 
ionsideration in the case on the pleadings of the 
parties and on the issues raised for determination 
in the suit was wholly unsatisfactory, the High 
Court, on appeal reminded t'.e ca^e lor retrial m 
accordance with law. (Guha and Bartley , J J.) 
Chittagong Cotton Mills Amar Krishna 
Choudhury. 162 I.C. 697—8 R.C. 647 (2 —A. 

I R 1936 Cal. 195. 

* ’_ n 41, R. 23 —Remand—Inherent powers— 

Suit disposed of on merits aI ld on prelim'najy 

point. See C P. Code, S. 151. A I.R. 1936 Pat. 

491 _ - Q 41, R. 23 (Oudh)— Scope of—Order 
under—Appeal T est. 


C. P. CODE (1908), O. 41, R. 25. 

O. 41, R. 23 as amended is wider than the rule 
before its amendment, for under this rule the 
Court’s power of remand is not confined to a case 
which has been disposed of upon a preliminary 
point and all that is required is that all questions 
should not have been decided. The words in the 
rule as amended make it, in our opinion, quite 
clear that for a remand to be under this rule there 
must have been a decree and there must have 
been something left undecided by the original 
Court. Where a remand is on the ground that 
one or both parties had been prejudiced and that 
though every thing had been dec.ded it had been 
decided improperly, it is not a rt mand under 
O- 41, R. 23 and hence no appeal lies against such 
an order. (Hamilton and Yorke, JJ.) Umrai v. 
Kahimbux. 180 I.C. 321=1939 O.A 273=1939 
O.L.R. 128=1939 O.W.N. 246=11 R.O. 244= 
A.I R. 1939 Oudh 157. 

-O. 41, Rr. 23 and 25— Scope — Remand on 

ground that evidence on record is insufficient to 
decide point in issue — Propriety. 

Though it cannot be laid down that an appellate 
Court has no power to remand a case to the trial 
Court unless the case falls strictly within the 
purview of R. 23 or R. 25 of O 41, C. P. Code, an 
order of remand on the ground that the evidence 
on record is insufficient to come to a definite find¬ 
ing on the point in issue is not a proper order, 
where there is no reason to think that the parties 
did not get an opportunity of producing all the 
evidence that they desired to produce before the 
trial Court. ( Thomas and Zia-ul-Hasan, J J .) 
Hira Lal Bajbai v. Sri Ram Janki. 13 Luck. 
209=167 I.C. 922=9 R.O. 416=1937 O.L.R. 179 
=1937 O.W.N. 377=A I.R. 1937 Oudh 338. 

-O. 41, R. 23-A (Lahore)— Order of remand 

— Appeal. 

Where an order reversing the decree and re¬ 
manding the ca>e to be retried has been passed by 
the appellate Court an appeal from the order is 
competent under O. 41, R. 23-A framed by Lahore 
High Court, although the remand is not covered 
by O. 41, R. 23, C. P. Code. ( Bhide, J.) Nazir 
Ahmad v. Taj Mahal Begum. 186 I.C. 828=12 
R L. 425=A.I R 1940 Lah. 63. 

-O. 41, R. 25— Issue sent down to trial Court 

—Duty of latter Court—Issue not material—If 
ground for not returning finding. 

Where an issue is sent down by the appellate 
Court, it is the duty of the trial Court to return a 
finding on it, whether it considers the issue mate¬ 
rial or not. ( Norman , I.C.S ) Girdhari v. 
Durgah Khawaja Sahib. 1936 A.M L J. 128. 

-0.41, R. 25— Power of Court — Issue on 

point not pleaded—If can be remitted—Right of 
party to allege or prove facts not in accordance 
with real facts. 

An appellate Court cannot remit an issue at the 
instance of a party upon a point which was not 
pleaded by him; a party cannot be allowed in 
effect to say that he is prepared to allege or prove 
anything which is necessary, even if the allega¬ 
tions are not in accordance with the real facts. 
(Niamitullah, Ag. C.J. and Allsop, /.) 

L)een Misik v. Tirbhuwan Singh. 1937 A.W.R. 
1183=1937 A L.J 1252. 

-O. 41, R 25— Remand — Finding of fact 

Power of second appellate Court. 

When a case is remanded under O- 41, K. it 
is not open to a Court of second appeal to exa- 
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mine the facts, except in so far as it is empowered 
to do so under S. 103, and it is immaterial wheiher 
the first Court takes the evidence or the lower 
appellate Court. (Vivian Rose, J ) Balaji Sada- 
shiv v . Vishnu. I.L R. 1936 Nag. 188=170 I# 
C. 527=10 R.N. 62=A I R. 1936 Nag. 140. 

-O. 41, R. 25— Remand of an issue to Dis¬ 
trict Judge—Latter sending case with consent of 
parties to trial Judge for record of evidence — 
Report of District Judge based on such evidence — 
Validity. 

Where the High Court remanded an issue to 
the District Judge and the latter sent the case 
with consent of parties to the trial Judge for 
record of evidence, it is not open to the respon¬ 
dent to contend that the report of the District 
Judge based on the evidence so recorded is invalid 
on the ground that the order of remand did not 
permit him to send the case to the trial Judge to 
record evidc ce. ( Jai Lai, J.) Bhagat Ram v. 
Malkiat Singh. 173 I.C. 214=10 R.L. 417=39 
P L.R 14=A.I.R. 1937 Lah. 639 

-O. 41, R. 25—Scope of. See C. P. Code, 

S. 104 and O. 41, R. 25. A.I.R. 1939 Nag. 173. 

-O. 41, R. 26—Memo of objection filed 

under—Court-fee. Sec Court-Fees Act. Sch.II, 
Art. 1, Cl. (d). 160 I.C. 38 (1) = 1936 O.W.N. 
113. 

——O. 41, R. 27— Additional evidence — Admis¬ 
sibility — Condition. 

Under 0.41, R. 27, C. P. Code, production of 
additional evidence in the appellate Court is 
dependent upon whether the appellate Court re¬ 
quires that evidence to enable it to pronounce 
judgment. (S'. K. Ghose and Patterson, JJ.) 
Sonesh Chandra Deuty v. Rajkumar Deuty. 
67 C.L.J. 223. 

—“——O. 41, R. 27— Additional evidence — Ad¬ 
missibility in appeal —Grounds. 

The grounds upon which additional evidence 
may be admitted in appeal are confined to those 
laid down in O. 41, R. 27, C. P. Code ; where the 
lower Court has not refused to admit evidence 
which is tendered in appeal and when the appel¬ 
late Court is not unable to pronounce judgment 
in the absence of the additional evidence, there is 
no reason which would justify the appellant 
Court in admitting evidence in appeal. (IVads- 
worth, J.) Ramanarayana Rao v. Rama- 
krishna Rao. 163 I.C. 161=8 R.M. 1097=1936 
M.W.N. 86=43 L.W. 722=A.I.R. 1936 Mad. 
385=70 M.L.J. 400. 

—O 41, R. 27— Additional evidence — Admis¬ 
sibility in second appeal—Judgment pending 
appeal in suit between parties or representatives — 
Admissibility. 

In an ejectment suit, the tenant pleaded the 
right of a third person to the leased property as 
against that of the plaintiff landlord. Pending 
the second appeal from the decision in the eject¬ 
ment suit, in a suit between such third person and 
the landlord, judgment was delivered whereby 
the plaintiff was declared entitled to the property 
leased. The plaintiff applied for receiving this 
judgment in evidence in second appeal. 

Held, that the judgment determining the right 
of plaintiff to the leased property, as against the 
person whose title the tenant was setting up, was 
admissible in evidence even at the stage of second 
appeal from the decision in the ejectment suit. 
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(Venkataramana Rao, J.) Krishnan Nair v. 
Kamdi. 172 I.C. 268 = 10 R.M. 443=1937 M.W. 
N. 299=A.I.R 1937 Mad. 544. 

-O 41, Rr. 27 and 29 —Additional evidence 

—Admission of—Procedure to be followed — Irre¬ 
gularity in Procedure—Effect. 

Where in an appeal to the District Judge 
against the judgment of the Subordinate Judge, 
the appellants filed an application under 0.41, 
R. 27, C. P. Code, for admitting certain documents 
as additional evidence, a review application on 
the basis of these documents was dismissed by 
the Subordinate Judge, the District Judge admit¬ 
ted the additional evidence at tlie end of the hear¬ 
ing of the appeal, he found that it was not neces¬ 
sary for the determination of the appeal or any 
other sufficient cause, he did not base the finding 
on the additional evidence and did not specify the 
points to which the additional evidence is to be 
confined and did not record on the proceedings 
the points so specified, he gave no definite reason 
tor admitting the evidence except the formula ‘in 
the interests of justice', and no opportunity, was 
given to the opposite side to adduce rebutting 
evidence. 

Held, that the procedure adopted by the Dist¬ 
rict Judge is irregular and must obviously have 
prejudiced the other party and his order in the 
appeal should be set aside. The formula ‘in the 
interests of justice’ may mean everything or may 
mean very little. The word ‘requires’ in O. 41, 
R. 27 (1) ( b ) means ‘finds it needful’. ( Pandrang 
Row, J.) Srinivasam Pillai v. Alagappa 
Chf.ttiar. 182 I.C. 868=12 R.M. 162=1938 M. 
W.N 1147=48 L.W. 797=A I.R. 1938 Mad. 372 
= (1938) 1 M.L.J. 50. 

-O. 41, R. 27 —Additional evidence — Admis¬ 
sion in appeal—Conditions to be satisfied — Admis¬ 
sion of additional evidence before hearing of 
appeal — Validity. 

The powers of the appellate Court in the 
matter of admission of additional evidence are 
subject to limitations which are clearly laid 
down in O. 41, R. 27 of the C. P. Code. The 
legitimate occasion for the exercise of the discre¬ 
tion is not whenever before the appeal is heard a 
party applies to adduce fresh evidence but when 
on examining the evidence as it stands some in¬ 
herent lacuna or defect becomes apparent. It 
may well be that the defect may be pointed out 
by a party or that a party may move the Court to 
supply the defect but the requirement must be 
the requirement of the Court upon its apprecia¬ 
tion of the evidence as it stands. Consequently it 
is not open to the appellate Court to admit addi¬ 
tional evidence in appeal even before the appeal is 
heard. 61 M.L.J. 48V (P.C.), Rel. on. ( Pandrang 
Row, J.) Balagurumurthy Chettiar v. Kalin- 
gam Ambalagaram 181 I C 263=11 R.M. 786 
=48 L.W. 655=1938 M.W N. 1012=A.I.R. 1938 
Mad. 957=(1938) 2 M.L.J. 648. 

-O. 41, R 27 —Additional evidence—Power 

of appellate Court to admit 
The power of an appellate Court to admit addi¬ 
tional evidence is limited by O. 41, R. 27, C. P. 
Code, and the conditions prescribed by the rule 
must be satisfied. ( Harries , C.J. and Fast Ali, /.) 
Mangtu Lal Bagaria v. Secretary of State. 
18 Pat. 854=187 I.C. 727=12 R.P. 647=6 B.R. 
549=1940 P.W.N. 45=A.I.R. 1940 Pat. 161. 
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-0.41, R. 27 and S. 100 —Additional evid¬ 


ence—Admission of, without giving reasons — 
Decision on merits, not affected—Interference in 
second appeal. 

Where an order for the reception of additional 
evidence in appeal is made by the appellate Court 
without giving any reasons therefor, as required 
by O. 41, R. 27, there is no doubt a substantial 
error or defect in procedure but where it has not 
interfered with the decision on the merits the de¬ 
cision cannot be interfered with in second appeal 
(Bajpai. J.) Ram Chander v. Kunji Lal 12 
RA 279 = 184 I C. 811 = 1939 A L.J. 903=1939 
A.W.R. (H.C.) 491=A I.R. 1939 All. 663. 

-O 41, Rr. 27 and 29— Additional evidence 

—Admission of — Procedure—Recording of rea¬ 
sons for admission and points on which to he 
admitted—Necessity for 

When additional evidence is to be admitted in 
appeal for the first time, reasons should be given 
and also the points on which the evidence is to be 
recorded should also be specified as required by 
Rr. 27 and 29 of O. 41, C P. Code. These should 
be recorded in a separate order before the evid¬ 
ence is let in so that the other side would know 
on what points the additional evidence is going to 
be led and whether any evidence in rebuttal 
should be adduced. Omission to follow the pro¬ 
cedure laid down by Rr. 27 and 29 of O. 41 is a 
gross irregularity. ( Lokur, J.) Parawa San- 
gappa v Rayangouda. 41 Bom.L.R. 84l=A.I. 
R. 1939 Bona 401. 

-O. 41, R 27— Additional evidence — Admis¬ 
sion-Recording of reasons — If imperative — 
Omission to record reasons — Effect. 

The second paragraph of R. 27, of O 41, C. P. 
Code, which requites s the appellate Court to 
record reasons for admitting additional evidence 
is only directory and not imperative The omis¬ 
sion to record the reasons for admitting the 
evidence should not, when the reasons for such 
admission are apparent on the record, result in the 
additional evidence being excluded ( Agarwala , 
J.) Bhagabat Deba v. Nabin Mansingh. 5 C. 
L.T. 32. 

-O. 41, R. 27— Additional evidence — Appel¬ 
late Court’s power to admit—Admission in appeal 
of secondary evidence —Copies not compared with 
original — Non-objection to admission—Objection 
in second appeal — Competency. 

The appellate Court has ample power to admit 
additional documentary evidence under O 41, R. 
27, C. P. Code, if it finds that it is necessary to so 
admit for the purpose of arriving at a proper 
decision of the case. And when a party does not 
object to such admission on the ground that the 
documents are irrelevant or that, in the case of 
secondary evidence, the documents admitted do 
not contain a true and accurate statement of the 
contents of the originals, it is too late for him to 
contend in second appeal that there is no evid¬ 
ence of the formality of comparing the copies 
with the originals. ( Agarwala and Madan, JJ.) 
Chhatra Kumari Debi v. Parbai Kuer. 166 I. 
C. 262=9 R.P 278=3 B R 147=17 Pat.L.T. 
709=A.I.R. 1936 Pat. 600. 

- O. 41, R. 27— Additional evidence — Docu¬ 
ments in possession of Court—Party seeking 
help of trial Court in vain—Duty of appellate 
Court. i 
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Where the question is as to whether certain 
documents should or should not be taken in evi¬ 
dence by the appellate Court, one has to distin¬ 
guish between two things : one, a request to the 
appellate Court to take in evidence documents 
rejected by the trial Court, and the other, a com¬ 
plaint that a party has not had a sufficient oppor¬ 
tunity before the trial Court to produce all the 
evidence. In deciding such questions the only 
thing to be seen is whether the parties have had a 
fair chance of placing their cases before the 
Court or not. Where the documents sought to 
be adduced in evidence were not in the possession 
of the party but were in the possession of a 
Court and the party had to take the help of the 
trial Court in order to have those documents 
before the Court, but under such circumstances 
the trial Court refused to admit those documents. 

Held, that the party wanting to produce them 
did not have a fair chance to put up his case, and 
so the appellate Court should remand the case to 
get those documents filed. ( Verma , J.) Sheo- 
gobind Rai v. Deonarayan Ahjr. 166 I.C. 216= 
9 R.P. 268=3 B.R. 140=A,I.R. 1936 Pat. 631. 

-O. 41, R. 27— Additional evidence — Oppor¬ 
tunity to rebut. . 

The Court admitting additional evidence in 
appeal should give an opportunity to the opposite 
party to meet the new situation arising out of 
the admission of such new evidence. ( Manohar 
Lall, J .) Mauji Shah v. Sakaldip Singh. 173 
I.C. 137=4 B.R. 221 = 10 R.P. 382=A.I.R. 1938 
Pat. 11. 

-O. 41, R 27— Additional evidence introduc¬ 
ing new and inconsistent claim—Permissibility. 

Where an application under O 41. R. 27, C P. 
Code, is made to introduce new evidence in appeal 
without giving adequate reason for its non-pro¬ 
duction at the proper time, and the evidence 
sought to be introduced has no real bearing on 
the questions involved in the appeal, such applica¬ 
tion should not be granted as admission of evi¬ 
dence at this stage will mean introducing new and 
inconsistent claim in appeal, which the other 
party will have no opportunity of meeting. (Tek 
Chand and Dalip Singh, JJ.) Hafiz Mahomed 
Suleman v. Hari Ram. 176 I.C. 65=11 R.L. 
151=39 P.L.R. 602=A.I.R. 1937 Lah. 370. 

-0.41, R. 27— Additional evidence — Report 

mentioned in order sheet exhibited in trial Court 
but not itself put in trial Court—Admission in evi¬ 
dence by appellate Court — Legality. 

Where a document proving the final publication 
of a record of rights is admitted in evidence by the 
appellate Court without any objection, the docu¬ 
ment being simply a report mentioned in an order 
sheet of a Revenue Officer exhibited in the trial 
Court—the report not having been put in before 
the trial Court—and the appellate Court takes 
the report as additional evidence in order to 
enable it to pronounce the judgment in the case, 
the reception of the additional evidence is not 
illegal or unwarranted under O. 41, R. 27, G P* 
Code. Nor can a finding by the lower appellate 
Court based on such evidence to the effect that 
the record-of-rights was finally published as 
required by law be challenged as bad as being 
based on inadmissible evidence. ( Nasim Ah ana 
Edgley, JJ.) Chatterjee Estates Ltd. v. Dhi- 
rendra Nath Roy. 40 C.W.N. 821. 
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O. 41. R. 27— Additional evidence—When because it is satisfied that there was sufficient 


may be allowed. . 

Legitimate occasion for the exercise of the dis¬ 
cretion to allow additional evidence is not when¬ 
ever, before the appeal is heard, a party applies 
to adduce fresh evidence, but when on examining 
the evidence as it stands, some inherent lacuna or 
defect becomes apparent. The provisions of 
S. 107, (.. P. Code, as elucidated by O. 41, R. 27 
are clearly not intended to allow a litigant who 
has been successful in the lower Court, to patch 
up the weak parts of his case and fill up omis¬ 
sions in the Court of appeal. ( Addison and Din 
Mohammad, JJ .) Baga Singh v. I mam Din. 174 
I.C 543=10 RL. 569=A.I.R. 1937 Lah. 285. 

-O. 41, R. 27— Additional evidence in appeal 

—When to be admitted. 

The legitimate occasion for the exercise of the 
discretion to allow additional evidence is not 
whenever, before the appeal is heard, a party 
applies to adduce fresh evidence but when on 
examining the evidence as it stands some inherent 
lacuna or defect becomes apparent. (58 I.A 254, 
Foil.) ( Bhide, J.) Ham Sarup v. Sarnu Mal. 
177 I.C. 305=11 R.L. 294=40 P.L.R. 198=A.I. 
R. 1938 Lah. 114. 

-O 41, Rr 27 and 29— Additional evidence 

allowed without examining evidence on record — 
Requirements of Rr. 27 (2) and 29 not complied 
with—Effect of. 

Under the law, the legitimate occasion for the 
exercise of discretion in allowing additional evi¬ 
dence to be produced is not whenever before the 
appeal is heard a party applies to adduce fresh 
evidence, but when on examining the evidence, as 
it stands, some inherent lacuna or defect becomes 
apparent. Where, therefore, the appellate Court 
summons additional evidence of its own motion, 
not after examining the record of the case at the 
hearing and in the presence of the pleader for 
the parties, but after reading the judgment of the 
trial Court in the privacy of its chamber, and 
further does not record any reasons whatsoever 
for admitting fresh evidence as required by O. 41, 
R. 27 (2) or fulfil the requirements of O 41, R. 
29, the additional evidence is admitted contrary 
to law and must be discarded. ( Agha Haidar, J.) 
Shadi Ram v Mst. Atri. 8 R.L. 852=38 P.L.R. 
511=162 I.C. 152=A.I.R. 1936 Lah. 933. 

-O. 41, R. 27— Admission of fresh evidence 

—Ground for—Sufficient ground for non-produc¬ 
tion in trial Court. 

The legitimate occasion for admitting new evi¬ 
dence in appeal is when on examining the evidence 
as it stands some inherent lacuna or defect 
becomes apparent, not where a discovery is made 
outside the Court of fresh evidence and the appli¬ 
cation is made to import it. The scope and 
requirement of O. 41, R. 27, C. P. Code, are 
different from those of O. 13, R. 2.0.13, R. 2 
refers to production of documents only, and that 
in the trial Court, while O. 41, R. 27 deals with 
the taking of additional evidence, oral as well as 
documentary, in the appellate Court. In the one 
case, the question is one of condoning delay in 
the production of documents on which a party 
relies ; in the other of admitting evidence which 
the Court requires, either of its own motion or at 
the instance of a party, for the disposal of the 
case. It is not to be supposed that an appellate 
Court should admit additional evidence merely 


ground for its non-production at the initial stage 
in the trial Court. {Henderson and Biswas, J J.) 
Narendra Narain v. Jnanada Dassi I.L.R. 
(1937) 2 Cal 661 =176 I C. 429=11 R.C. 106= 
67 C.L.J 488=A I R 1937 Cal. 537. 

-O. 41, R 27— Admission of fresh evidence 

—Ground for — Unimpeachable authenticity of 
document. 

The fact of a document being of unimpeachable 
authenticity is no doubt very material in consi¬ 
dering whether the Court should or should not 
exercise its discretion in favour of a party under 
O. 13, R. 2, C. P. Code, but in determining w hether 
or not an order should be made under O. 41, R. 
27, considerations of a materially different 
character arise. {Henderson and Biswas, JJ.) 
Narendra Narain v. Jnanada Dassi. I L R. 
(1937) 2 Cal 661 = 176 I.C. 429=11 R.C. 106= 
67 C.L.J. 488=A I R 1937 Cal. 537. 

-O 41, R. 27— Admission of fresh evidence 

—Reasons not recorded—Omission to object at the 
time of hearing—Effect of. 

Additional evidence is only to be admitted 
under O 41, R. 27 of the Code where the appel¬ 
late Court requires it. The legitimate occasion 
for the exercise of this discretion is not whenever 
before the appeal is heard a party applies 
to adduce fresh evidence, but, “when on examin¬ 
ing the evidence as it stands, some inherent 
lacuna or defect becomes apparent.” Whenever 
the Court adopts this procedure and allows such 
evidence to be produced, the Court should record 
its reason for so doing. Where the Court has not 
done so, a party’s criticism of the procedure 
followed is weakened, if he did not object to the 
reception of the additional evidence at the time 
of the hearing of the appeal and also if the 
papers admitted were public documents. {Row¬ 
land, J ) Ramgolam Singh v. Charan Mahton. 
159 I.C. 460=8 R.P. 282 (2)=A.I.R. 1936 Pat. 
57. 

- O. 41, R. 27— Admission of new document 

—Power of appellate Court — Limits. 

An appellate Court should not, in the absence 
of sufficient explanation, admit a document as a 
matter of course in appeal, when no attempt was 
made to produce it in the trial Court. {Srtvas- 
tava, Ag. C J .) Arjun v. Thakur Prasad. 1936 
O.W.N. 722. 

—-——O. 41, R. 27— Applicability—Issue of com¬ 
mission by appellate Court without deciding 
admissibility of fresh evidence — Propriety—Re¬ 
port of Commissioner—If admissible — Court, if 
bound to accept as evidence. 

O. 41, R. 27, C. P. Code, is intended to enable 
an appellate Court to admit or exclude additional 
evidence of any nature, and if a Commissioner’s 
report deals with matters not already in evidence, 
it must be fresh evidence the admission or rejec¬ 
tion of which must be governed by ihe principles 
laid down in the rule. The distinction in K.27 
{b) between documentary and oral evidence is 
only one of classification. The Legislature could 
not have contemplated a third kind of evidence, 
neither documentary nor oral, the admission or 
rejection of which is governed by no rules at all. 
The fact that an appellate Court thinks fit to 
issue a commission to make a local investigation 
at the instance of one of parties does not make 
the report of the Commissioner ipso facto admis- 
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sible in evidence in the appeal. The appellate 
Court is not bound to accept the report as evi¬ 
dence merely because that Court has issued a 
commission. Where the Court, at the time of 
issuing the Commission, does not go into the 
question of the desirability of admitting addi¬ 
tional evidence in appeal in the form of a Com¬ 
missioner’s report and leaves open the question 
■whether that report should be admitted as evi¬ 
dence, it cannot be said that the Court must be 
deemed to have decided that question which it 
never considered. Nor is there anything wrong 
in such a procedure. ( Horwill , J.) SiRAvilikutti 
Ambalam v. Chinniah Ambalam. 1937 M.W. 

N. 39. ... 

-O. 41, R. 27—Applicability — Order by 

Civil Court refusing to make complaint under 
S. 476, Cr. P. Code—Appeal under S. 476-B, Cr. 
P. Code—Procedure. See Cr. P. Code, S. 476-B. 
A.I.R 1937 Nag 91. 

-O. 41, R. 27— Discretion of appellate Court 

to call witness not called by parties—Interference 
in second appeal. 

Where the lower appellate Court calls, of its 
own motion, a witness not called by the parties, 
in order to elucidate a point involved in the 
appeal, and gives good reasons for the calling of 
the witness, there is nothing illegal in the exercise 
of its discretion by the lower appellate Court and 
it is not open to the Court in second appeal to 
decide whether the discretion had not been 
rightly exercised. ( Jai Lai, J.) Roshan Lal v. 
Charan Das 168 I.C. 466=38 P.L.R. 449=9 
R L. 637=A I R. 1937 Lah. 115. 

.-O. 41, R. 27— Discretion of appellate Court 

— Interference. 

Where lower appellate Court rejected certain 
documents produced at the stage of appeal and 
gave reasons for doing so. 

Held . that the High Court would not interfere 
with the discretion exercised by the lower appel¬ 
late Court in the absence of sufficient reason to 
do so. (Bhide, J ) Fatu v. Mt Pali. 173 I.C. 
887=10 RL. 500=39 P.LR. 663 (1)=A.I.R. 
1937 Lah. 409. 

--O. 41, R. 27— Discretion of Court. 

An appellate Court has not unfettered discre¬ 
tion in the matter of admitting fresh evidence 
under O. 41, R. 27, C. P. Code, and a litigant who 
has been unsuccessful in the lower Court should 
not be allowed to patch up the weak parts of his 
case and fill up omissions in the Court of appeal. 

( Din Mahomed , J .) Banarsi Das v Rulia. 42 
P.L.R. 261. 

-0.41, R. 27—Document held inadmissible 

for want of proper registration —Re-registration 
after decision of appeal—Admissibility in second 
appeal. 

Where a registered document which was held 
to be inadmissible in evidence on the ground that 
it had not been properly presented for registration 
is after the decision of the appeal re-registered 
under the provisions of S. 23-A of the Registra¬ 
tion Act, and the defect on the basis of which it 
had been held to be inadmissible was removed, 
the re-registered document can be admitted in 
evidence on second appeal. {Din Mohammad, J.) 
Ishar Singh v. Harnam Singh. 40 P.L.R. 
432. 

_—!— O. 41, R. 27— Duty of Court. 

The admission of additional evidence in appeal 


j C. P. CODE (1908), O. 41, R. 27. 

is permissible only under exceptional circum¬ 
stances and this course cannot be adopted by a 
Court, unless the Judge has applied his mind to 
the requirements of O. 41, k: 27, C. P. Code, and 
found justification for admitting additional evi- 
dence under this rule. ( Bhide , J.) Chhajju v. 
Ghulami. 41 P.L.R. 390=A.I.R. 1939 Lah. 459. 

— --O 41, R. 27— Further evidence—When 

should be allowed. 

Further evidence is not intended to be ordered 
on special and preliminary application before the 
appeal on the merits has been heard and the 
evidence as it stood examined by the Court. It 
is no part of the duty of the Court nor is it neces¬ 
sary for the Court to act the part of counsel for 
either of the parlies, and on realizing that further 
evidence on a point on which evidence has already 
been introduced is available, to require that evi¬ 
dence to be adduced. Such evidence is not neces¬ 
sary for the Court to pronounce a decision 
because the Court must pronounce its decision on 
the evidence before it- R. 27 of O. 4> is to be 
applied where the Court, after considering the. 
case finds that the parties have failed to grasp 
the significance of some point which is necessary 
for decision of the case, but on which no evidence 
has been brought or which has been dealt with ia 
a way which shows that its true significance has 
not been understood. In such a case the Court 
may well feel that it is necessary that further evi¬ 
dence should be adduced to elucidate the point. 
(Mackney, J.) Mauno Po Nyein v. Maung Tha 
Saing. 181 I.C. 527=11 R.R. 471=A.I.R. 1939 
Rang. 92 

- -0.41.R27 — Non-examination of witness 

by trial Court on ground of his being counsel in 
case—Appellate Court recording his evidence — 
Propriety. 

Where a Barrister who was an important wit¬ 
ness to the proceedings at the time of registration 
of the adoption deed, was tendered as a witness 
at the trial but refused by the trial judge on the 
ground that he was engaged as counsel in the 
case, the appellate Court would be acting rightly 
in recording his evidence under O. 41, R. 27, C P. 
Code. There might have been good reason why 
the witness should return his brief and cease to 
act as counsel in the case, but to deprive a party 
of the evidence of a witness is a very different 
matter. (Sir George Ranking Biradh Mal v. 
Prabhabhati Kunwar I.L.R. (1939) Kar. 258 
=5 B.R 631=1939 O.L.R. 318=43 C W N 842 
=1939 O.W.N. 562 = 11 R P C. 249=41 Bom.L. 

R. 1061=70 C.L.J. 377=1939 P.W.N. 891=181 
I.C. 311=A.I.R. 1939 P.C. 152 (P.C ). 

-O. 41, R. 27— Non-production in lower 

Court—Additional evidence — Admissibility. 

Additional evidence will not be admitted under 
O. 41, R. 27, C. P. Code, if the party had ample 
opportunity of producing it in the trial Court. 
(Bhide, /.) Jiwan v. Kf.sho Dass. 187 .C. 848 
=12 R.L. 498=41 P.L.R. 377 (2)=A.IR. 1939 
Lah. 273. 

-O. 41, R. 27— Non-production in lower 

Court—Additional evidence — Admissibility. 

Where the additional evidence which a party 
wishes to produce was in his possession at the 
time when he gave evidence in the trial Court ana 
no reason has been assigned as to why this evia- 
ence was not produced then, he cannot be allow¬ 
ed to produce it in the appellate Court. (1 eft 
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Chattd, /.) Puran Chand v. Maula Baksh. 
184 I.C. 164=12 R L 173=41 P.L.R. 388=A.I. 
R.1939 Lah 265. . . , 

- O. 41, R 27 —Power of Court—Additional 

evidence—When to be admitted—Party failing to 
produce necessary evidence in trial Court — Addi¬ 
tional evidence in appeal to fill up gaps — Admissi¬ 
bility. 

The failure a of party to examine a material 
witness when that witness is available and the 
consequent existence of a gap in his case is not 
ordinarily a sufficient reason for examining that 
witness in appeal, though in a case where the 
whole case is in such a muddle that the Judge in 
appeal is unable to pronounce a satisfactory 
judgment without further materials, such a pro¬ 
cedure would be justified. A. party should not be 
allowed to abstain from producing evidence which 
is obviously necessary in the hope that if an 
adverse comment is made upon the absence of 
this evidence the deficiency can be supplied in 
appeal. ( Wadsworth . J .) Assya Umma v. Moosa. 
1940 M.W.N 511=A.I.R 1940 Mad. 707. 

-O. 41, R. 27— Powers of Court — Appoint¬ 
ment of Commissioner—Plaintiff not requiring tt 
—Dismissal of suit—Appointment of Commis¬ 
sioner by appellate Court—Taking of additional 
evidence—Propriety. 

Where a plaintiff refused to comply with the 
order for the execution of a commission to pre¬ 
pare a map and locate a spot and the suit was 
dismissed for want of evidence, on appeal the 
appellate Court has no jurisdiction to appoint a 
Commissioner to prepare a plan and receive 
additional evidence, merely to supply the lacuna 
in the evidence on behalf of the plaintiff. The 
powers under O. 41, R. 27 ought to be very spar¬ 
ingly used. ( Zia-ul-Hasan , /.) Hirday Narain 
v. Madan Gopal. 174 I.C 394=10 R O 257= 
1938 OLR 178=1938 OWN. 429=1938 O.A. 
330=A.I.R. 1938 Oudh 135. 

-O. 41, R. 27— Power of Court — Patta pro¬ 
duced in appeal—No satisfactory explanation as 
to non-production earlier — Admissibility. 

Where a defendant fails to produce an unregis- j 
tered patta in the lower Court apparently on the 
impression that it would be inadmissible in evid¬ 
ence and is unable to give a satisfactory expla¬ 
nation for his failure, cannot be permitted to 
produce it in the appellate Court, on the ground 
that its admission is necessary in order to do 
justice between the parties. Additional evidence 
can only be admitted on the grounds mentioned 
by their Lordships of the Privy Council in 10 Pat. 
654. f Pollock, J.) Gujaba v. Ragho. 186 I.C 
89=12 R N. 182=1939 N.L.J 594=A.I.R 1940 
Nag. 80 

-O. 41, R. 27 — Scope — New evidence admit¬ 
ted and relied in contravention of — Effect. 

Where an appellate Court bases its judgment 
on an entirely new case, raised for the first time 
in the appeal, and in support of the case admits 
and relies on evidence, which is improperly 
admitted, inasmuch as it does not come under 
O. 41, R 27, C P. Code, its judgment cannot be 
upheld in second appeal and the Court sitting 
in second appeal will not take into consideration 
the new case. (Davis, J.C and Mehta, J.) Arab 
Jhanglu v. Panjalshah. I.L.R. (1939) Kar. 
111=178 I.G. 690=11 R.S. 104=A.I.R. 1938 
Sind 198. 
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-O 41, R 27— Scope — Party having ample 

opportunity to produce documents in trial Court 
—Inability to explain nature or relevancy of 
documents—Refection by appellate Court—Pro¬ 
priety. 

Where a party has had ample oppor tunity 
to put in all his documents at the trial itself, 
and is seeking to put in those documents in 
appeal, the appellate Court does not act wrongly 
in rejecting those documents, if he is unable to 
tell the Court what the documents are or what 
their lelevancy is (Agarwala and Madan. J J.) 
Chhatra Kumari Deiji v. Parbai Kuiir. 166 1. 
C. 262=9 R P. 278=3 B R. 147 = 17 Pat.LT. 
709=A I R. 1936 Pat. 600 

-O. 41, R. 27— Additional evidence — Ad¬ 
mission of—When permissible. 

Under O. 41, R. 27 (1) (6), it is only where 
the appellate Court requires it (i.e., finds it need¬ 
ful) that additional evidence can be admitted. It 
may be required to enable the Court to pronounce 
judgment, or for any other substantial cause, but 
in either case it must be the Court that requires 
it. Tiie legitimate occasion for the exercise of 
this discretion is not, whenever before the appeal 
is heard a party applies to adduce fresh evidence, 
but when on examination of evidence as it stands, 
some inherent lacuna or defect becomes apparent. 
It may well be that the defect may be pointed out 
by a party, or that a party may move the Court to 
supply the defect, but the requirement must be 
the requirement of the Court upon its apprecia¬ 
tion of the evidence as it stands. 10 P. 654 (P.C.), 
Foil. ( Addison A. C. J. and Din Mahomed, J .) 
Ghulam Mahomed Khan v. Samundar Khan. 
165 I C. 626=9 R.L. 267 (2)=38 P L R. 748= 
AIR. 1936 Lah 37. 

-0.41, R 27 (1) and S. 100 (1) (c)—Docu¬ 
ments referred to during trial but not produced — 
Admission in second appeal. 

O. 41. R. 27 (1) does not forbid the production 
of additional evidence but states that the parties 
are not entitled to produce it, although the Court 
may in its discretion in certain circumstances 
allow it to be admitted. Certain documents filed 
in a former case between one of the parties to the 
suit in question and some third parties were all 
along referred to during the trial by the parties 
as well as by the Court, in the absence of the 
documents themselves or their copies on record. 
The Court allowed them to be produced even at 
the close of the arguments but still they were not 
filed. After the close of the case for judgment 
they were produced but the Court refused to 
accept them then and dismissed the suit. The 
appellate Court refused to admit the documents 
as being additional evidence, under O. 41, R. 27 
(1). In second appeal the plaintiff prayed for 
being allowed to produce the evidence. 

Held, that the reference made by the Court 
and the parties to the documents in the absence 
of their copies on record was certainly irregular. 
The documents were all along before the Court 
and used by it, and if it could be properly said, 
they were evidence de facto in the trial, though 
not evidence de jure. The documents that were 
so dealt with could therefore hardly be said to be 
"new evidence”. The irregular reference to them 
in the trial caused substantial error or defect in 
the procedure of the Court which might have 
1 caused error in the decision of the trial Court. 
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The point as to irregular procedure resulting in 543=11 R.A. 40=1938 ALT. 449=1938 A.W R 
- - -- ' (H.C.) 294=A.I.R. 1938 All 353. 


iional evidence—When to be admitted. 

Where the appellate Court thinks that addi¬ 
tional evidence is necessary to establish a fact 
necessary for the decision of the appeal, it is 
justified in taking snch additional evidence as it 
considers fit. Ismail, J.) Narain Das u Ghazi 
Ram Gojar Mal. 176 I.C. 99=1938 A.L R. 


such error could therefore be raised in the second 
appeal under S. 100 (1) (c) and the documents 
could therefore be allowed to be produced in 
second appeal, as the refusal to allow them to be 
hied would simply perpetuate the substantial 
error or defect. {Baguley, J.) Ma Thet Suz;. 
Ma Kyi Dan. 177 I.C. 542=11 R.R. 138=A.I.R. 

1938 Rang. I 70 . 

-O. 41, R. 27 (1) (b) —Additional evidence — 

Admission by the Court with the consent of 
Parties—Record of reasons by Court not adequate 
—Effect of order—Duty of Court—Estoppel of 
party consenting to admission of evidence. 

Where by consent of parties the appellate Court 
admitted additional evidence, and the reasons 
given by it did not strictly comply with the terms 
of O. 41, R. 27 of the C. P. Code. 

Held , that the consent of the parties may be 
treated as an admission by both parties that the 
grounds f or admitting additional evidence 
existed. Still the Judge is not absolved from the 
requirement of satisfying himself as to the 
necessity for this evidence but the consent may 
to a large extent cover the defects in the record 
of the reasons for the order. 17 M.L.J. 34 =34 
I.A.115=31 Bom. 381 (P.C), dist.; 19 M.L.J. 
435=36 I.A. 221=36 Cal. 833 (P.C.), Rel. on. 
Even if the reasons recorded by the Court are 
deemed inadequate, the consent of the party to 
the admission of further evidence precludes him 
from questioning the admissibility of that 
evidence in subsequent proceedings. 55 I.C. 226, 
not foil. {Wadsworth, J .) Kandasami Goundan 
v. Ramai Goundan. 48 L.W. 546=179 I.C 
695=11 RM. 617=1938 M.W.N. 1080=A.I.R. 

1939 Mad. 54=(1938) 2 M.L.J. 740. 

—--0.41, R. 27 (1) (b)— Admission of fresh 

evidence — Test. 

The test laid down in Cl- (b) of O. 41, R. 27, 
viz., ‘if the appellate Court requires any docu¬ 
ment to be produced or any witness to be examin¬ 
ed to enable it to pronounce judgment' is one 
relating to the state of mind of the appellate 
Court and notan external standard. In other 
words, the test is not, whether any tribunal 
would be unable to pronounce any judgment 
without the production of the additional evidence 
in question, but. whether the mind of the appel¬ 
late Judge is in such a condition on the evidence 
on record that he requires any document to be 
produced or any witness to be examined to 
enable him to pronounce judgment. The object 
is to enable the appellate Judge to satisfy his own 
mind, when he entertains a doubt; the test pro¬ 
posed is therefore not an external one. viz., 
whether some other mind or an average mind 
would require additional evidence to be produced 
in order to pronounce some judgment or other. 
38 Mad. 414 and 36 Mad. 477, rel. on. ( Skemp , 

J ) Bur Singh v. Santa Singh. 179 I C. 350= 

11 R.L. 553=40 P.L.R. 646=A.I.R. 1938 Lah. 
161. 

O. 41, R. 27 (b)— Powers of Court — Addi- 


O 41, R 27 (b)— Construction—"Required 
—Meaning of—Additional evidence — Admissibi¬ 
lity— Grounds—Discretion of appellate Court — 
Additional evidence admitted erroneously — Duty 
of Court to consider on merits. 

The word “requires" in O. 41, R. 27 (b) means 
that it is necessary O. 41, R. 27 (5) does not mean 
that additional evidence should not 1 e ar n it- 
ted except on the definite pronouncement of the 
Court itself or that if the new and additional 
evidence is produced by one of the parties it 
should he ignored. The wording of R. 2 7 (5) is 
quite against such an interpretation. Additional 
evidence may be necessary for the purpose of 
enabling the Court to pronounce judgment, that 
is to say, the Court may find that unless such evi¬ 
dence is produced it has not sufficient material 
before it to decide the case or there may be some 
other good and substantial cause. The most com¬ 
mon and frequent ground is that the evidence 
was not available in the trial Court because the 
party was not aware of it at the time of the trial 
and it has since been brought to the notice of the 
party. The Court has a discretion. If the addi¬ 
tional evidence has been admitted, and is admis¬ 
sible as relevant, it must be heard upon its merits 
even if the discretion to admit it may have been 
exercised on erroneous grounds. 

Per James, J .—If the appellant in an appeal 
makes out such grounds as would justify the 
admission of an application for review if no 
appeal had been preferred, they are suffic»ent 
grounds which justify the adnvssion of addi¬ 
tional evidence under O. 41, R. 27. (Courtney- 
Terrel, C.J.and James, /,) Durga Tf.wary v. 
Ramrati Kuer. 16 Pat. 371=18 Pat.L.T. 618= 
10 R P. 245=1937 P.W.N. 592=171 I.C. 728= 
A.I.R. 1937 Pat. 584. 

-O 41, R. 27 (1) (b) —Scope of power under 

—Remand for insufficiency of evidence to prove 
the case—If justified. 

O. 41, R. 27 (1) (5), C. P. Code, confers a 
limited power on an appellate Court to be used 
where certain definite evidence is required and it 
does not entitle a Court to allow a plaintiff to add 
to his case, evidence which he should have 
added in the first instance. There cannot be a 
remand, to allow a plaintiff to produce any addi¬ 
tional evidence he wants, on the ground that the 
evidence on record is not sufficient to prove his 
case. ( Bennet, A.C /•) Kalika Pande v. Ram 
Autar Pande. I L.R (1938) All. 952=11 R.A. 
287=178 I.C. 309=1938 A,W R. (H.C.) 617= 
1938 A L.J. 930=A.I.R. 1938 All. 621. 

O. 41, R. 27 (2)— Additional evidence — 


Admissibility in appeal—Grounds of —Admission 
of fresh evidence for corroborating oral evidence 
disbelieved by trial Court—If justified. 

An appellate Court cannot admit fresh evidence 
in appeal where such admission is not for the 
purpose of remedying some inherent lacuna or 
defect, but for the purpose of providing corro¬ 
boration for oral testimony which had been dis¬ 
believed by the trial Judge. Where the oral 
evidence is complete, and would, if believed, 
substantiate the case of a party, there is no' 9 ue s _ 
tion of any lacuna or inherent defect, it »ne 
additional evidence is not necessary for the Court 
to appreciate a party’s case or to pronounce 
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judgment on it, it should not be admitted. 

( Leach, C.J. and Krishtiaswami Aiyangar, J.) 
Narasimhamurti v. Hayat Khan. 1940 
M.W.N. 863=52 L W. 326=(1940) 2 M.L.J. 
287. 

- O. 41 Rr. 27 (2) and 29— Duty of Court — 

Recording of reasons—Specification of points. 

An appellate Court admitting fresh evidence is 
bound by R. 27 (2) of O. 41, C. P. Code, to record 
its reasons for so doing, and under R. 29 must 
specify the points in which the evidence is to be 
confined and record on its proceedings the points 
so specified. ( Din Mahomed, J.) Banarsi Das 
v. Rulia. 42 P.L.R. 261. 

- O. 41, R. 27 (2)— Scope—Omission to 

record reasons for admission of additional evi¬ 
dence — When ground for reversal—Absence of 
objection to admission of evidence — Effect. 

It is established that when both parties agree 
that further evidence is necessary and admission 
of that evidence is made by consent, any failure 
on the part of the Judge to record in due form 
the reasons for the admission of that evidence is 
not a matter which would justify the reversal of 
the judgment or the rejection of the additional 
evidence. But it cannot be said that mere absence 
of objection to the admission of additional evi¬ 
dence in appeal is a bar to the raising of objec¬ 
tions to the correctness of the admission or to 
make it a ground of reversal of the judgment 
based on that evidence in second appeal. The 
absence of objection becomes important only 
■when it appears to have been equivalent to a 
consent. ( Wadsworth , /.) Assya Umma v. 

Moosa. 1940 M.W.N. 5ll=A.I.R. 1940 Mad 
707. 

- O. 41, R. 29— Object. 

The rule in O. 41, R. 29 serves a very useful 
purpose namely that it ensures that the appellate 
Court will consider exactly on what points there 
is a lacuna which requires to be rectified a> d also 
that an opportunity will be given to both sides to 
adduce additional evidence on particular points 
on which additional evidence is allowed to be 
taken in appeal. ( Pandrang Rovu, J.) Sriniva- 
san Pillai v. Alagappa Chettiar. 182 I.C. 868= 
12 R M. 162=1938 M.W.N 1147=48 L W. 797 
=A.I.R. 1938 Mad. 372=(1938) 1 M.L J 50. 

- O. 41, R. 30— Order announced in two 

parts — Legality. 

There is nothing in O. 41, R. 30, C- P. Code, to 
prevent a Court from deciding a preliminary 
issue before passing its final judgment, and an 
order announced in two parts is, therefore, not 
illegal. (Garbett, F C.) Khushi Ram z/. Atma 
Ram. 19 Lah.L.T. 31. 

- O. 41, Rr. 30 and 31— Duty of appellate 

Court under — Appellant's pleader unable to argue 
appeal and applying for time—Refusal of ad¬ 
journment and dismissal of appeal for want of 
prosecution—If justified—Proper course for 
appellate Court. 

An appellate Court is not entitled to dismiss an 
appeal for want of prosecution merely because 
the appellant or his pleader is for any reason, 
unable to argue the appeal. The Court, if it 
thinks fit to refuse an adjournment applied for 
by the appellant or his pleader on the ground of 
inability to argue the case, must, after such 
refusal, proceed in the manner laid down by Rr. 
30 and 31 of O. 41, C. P. Code. It is bound to 
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decide the appeal before it, to pronounce judg¬ 
ment in open Court containing the points for 
determination, its decision thereon and the rea¬ 
sons for that decision. A Court is justified in 
dismissing the appeal for want of prosecution 
only where a party is bound to do something and 
has failed to do it. The law gives an absolute 
right to the appellant to be heard; this right 
cannot be coriverted’into a duty. The appellant 
may or may not avail himself of this right; and 
merely because lie does not avail himself cf his 
right to argue his appeal, he cannot be said to be 
guilty of “want of pro^ecution” of his appeal. 
The dismissal of the appeal in such a case for 
want of prO'ecuiion is not justified and is liable 
to be set aside. ( Niamatullah , J.) Mohammadi 
Husains. Chandro 1937 A.L.J. 174=1937 A. 
W.R. 122=168 I.C. 1001=9 R.A. 697=1937 A. 
L R. 439=A.I R. 1937 All. 284. 

-O. 41, Rr. 30 and 17— Party appearing in 

person—No appearance by counsel and no argu¬ 
ments—Manner in which the appeal could be 
disposed by Court. 

Where an appellant appears personally, but is 
not prepared to argue the appeal, the appellate 
Court can dispose of the appeal under R. 30 and 
not R. 17 of O. 41. But in such a case it is not 
necessary for the Court to give a decision on any 
point or the reasons for the decision, inasmuch 
1 as there was in fact no point for determination 
raised before the Court. It is sufficient for the 
Court to pass an order of dismissal for default 
which does not ne 'essarily mean default of appea¬ 
rance but rather means dismissal for default of 
proof. ( Dennet and Verma. J J ,) Mathura Das 
v. Narain Das I.L.R. 1940 A. 220=13 R.A 81 
= 189 I.C.163 = 1940 A.L J. 126=1940 A.W.R 
(H C.) 157=A I.R. 1940 A 248. 

-O. 41, Rr. 30 and 31—Procedure as laid 

down in—Court when bound to follow. See C. 

P. Code, O. 41, Rr. 17,30 and 31. 1940 AL.J. 

121 . 

- ■—O. 41, R. 31— Appellate judgment — Con¬ 
tents—Finding of fact—Reference to evidence — 
Necessity for. 

There is no authority which lajs down that the 
appellate Court before recording a finding of fact 
should refer to each and every document or 
piece of evidence on the record while recording 
its finding. It should be assumed that all the 
relevant evidence was brought to the notice of the 
Judge and he had it in his mind when he delive¬ 
red his judgment. ( Jgha Haidar, J.) Mt. Akh- 
tari Begam V. Allah Jawaya. 164 I.C. 252=9 
R L. 94=A.I.R. 1936 Lah. 543. 

-O. 41, R. 31—Applicability— Dismissal 

under R. 11 — Formal judgment — Necessity. See 
C. P. Code, O. 41. R. 11 A.IR. 1937 Sind 247. 

-O. 41. R. 31— Applicability — Judgment 

under O. 41, R. 11 —Form of. 

It is not necessary that judgment in the form 

prescribed in O. 41, R. 31, C. P. Code, should be 
given when the appeal is dealt with under O. 41, 
R. 11. The provisions of R. 31, O. 41 relate only 
to a judgment pronounced in accordance with the 
provisions of O. 41, R 30. (Davis, J.C. and 
Mehta, A. J. C.) Newandrai Sitalpas v Siru- 
mal Atising. 31 S.LR. 167=171 I.C. 132=10 
R.S. 92=A I.R. 1937 Sind 206. 

-O. 41, R. 31 —Contents of appellate judg¬ 
ment . > 
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t ^ ie Court of first appeal 
uld a Iway s be se lf- c ° n t a i n ed and should deal 

an material points in issue in such a way that 
tne Court of second appeal might be in a position 
to know whether the first Court of appeal has 
properly applied its mind to the facts of the case 
or not. Besides the Court should not indulge in 
generalization but should confine itself to parti¬ 
cular matters before it. (/ Ibdul Qayoom, C. J. 
ana Kichlu J.) Suleman v. Abdul Ghani. 32 
P L R. J & K. 52. 

-— O. 41, R. 31— Four appeals disposed of in 

one judgment—Question in each appeal distinct 
from that raised in others—Parties not same—If 
a proper Judgment. 

Where a Judge disposes of in a single judg¬ 
ment four appeals, each of which raises a ques¬ 
tion quite distinct from that raised in the other 
three and the parties are also not the same, and 
the Judge has not given proper consideration to 
the points for decision in the appeals, in none of 
the four appeals can the so-called judgment be 
regarded as a judgment within the meaning of 
O 41, R. 31. ( Dunkley, J ) S. 1'. L. A. Chett- 
yar Firm v. Ma Pu. 14 Rang. 697=163 I.C. 
604=9 RR. 33=A.I.R. 1936 Rang. 262. 

" —O. 41, R. 31, Ss. 99 and 108— Judge after 

giving judgment going on leave without signing it 
— Irregularity—If curable. 

Rule 31 of O. 41 d.»es not say that if its require¬ 
ments are not complied with, the judgment shall 
be a nullity So startling a result would need clear 
and precise words. Indeed, the rule does not 
even state any definite time in which it is to be 
fulfilled. The time is left to be defined by what 
is reasonable. The rule from its very nature is 
not intended to affect the rights of parties to a 
judgment. It is intended to secure certainty in 
the ascertainment of what the judgment was. It 
is a rule which Judges are required to comply 
with for that object. No doubt in practice Judges 
do so comply, as it is their duty to do. But acci¬ 
dents may happen. A Judge may die after giving 
judgment but before he has had a reasonable op¬ 
portunity to sign it. The Court must have in¬ 
herent jurisdiction to supply such a defect. The 
case of a Judge who has gone on leave before 
signing judgment may call for more comment, 
but even so the convenience of the Court and the 
interest of the litigants must prevail. The defect 
is merel> an irregularity not affecting the merits 
of the case or the jurisdiction of the Court and is 
no ground for setting aside the decree. ( Lord 
Wright.) Gokal Chand v. Nand Ram. 66 I. 
A 12=1.L.R. ( 1939) Lah. 56=IL.R. 1939 Kar. 
35 (P.C.)=68 C.L.J. 497 = 1939 A C. 106 = 1939 
M W.N. 1=5 B.R. 154=1939 O A 456=20 Pat. 
L.T 61=41 Bom.LR. 128=49 L W. 248=1939 
O.W.N. 272=41 P.L.R. 310=43 C W.N. 87=178 
I.C. 425=1938 A.W.R. P C. 212= 1938 O.L.R. 
501=A.I.R. 1938 P C. 292=(1939) 1 M.L.J. 56 
(PC.). 

——O. 41, R 31— Judgment of appellate Court 
— Contents. 

The judgment of the Court of appeal should 
be self-contained in every respect and the mate¬ 
rial points in issue should be properly discussed 
with reference to the evidence led by the parties 
C Abdul Qayoom, C. J and Wazir. J.) Ghulam 
Haidar Khan v. Ghulab Bibi. 42 P.L.R.J. & K. 
42. 
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41, R. 31 and O. 20, R.4 (2 )—Judgment 
J °fJ. appellate Court — Contents. 

I It ts not a sufficient judgment within the C. P. 

J Code to state that the Judge is in agreement with 
the finding of the Court below. He is bound to 
express his reasons for the finding at which he 
arrives, and, although he need not, so far as the 
questions of tact are concerned, deal in detail' 
with the evidence, a definite finding must be arri¬ 
ved at by him in order to comply with the provi¬ 
sions of the Code. (Wort and Manohar Lall, //.) 
Gyan Prakash Das v. Mt Dukhan l* uar 173 
I C. 479=4 BR. 293 = 10 R.P 415=1937 P.W. 
N. 821 = 19 Pat L T 362=A.I.R. 1938 Pat. 69. 

O. 41, Rr. 32 and 33 —Scope—Deficiency in 
court-fee on plaint —Order for payment by trial 
Court within fixed time — Appeal—Power of 
appellate Court to extend such time. See C. P. 
Code. Ss. 2 (2) and 148. 1937 A.L.J. 1346=1938 

A. W.R. 13 (H.C.). 

~ O. 41, R. 33 —Alteration of decree in favour 
of non-appealing respondent—Power of appellate 
Court. 

Under O. 41, R. 33, C. P. Code, the appellate 
Court has power to alter a decree in favour of a 
respondent who has not filed an appeal or objec¬ 
tion, although the alteration is to the detriment 
of the other respondents. (Agarwala, J.) Hari 
Mohan Ojha v. Bansdhaj Pathak. 184 I.C. 
137=12 R P. 220=6 B.R. 23=A.I.R. 1940 Pat. 
47. 

- O 41, R. 33 — Applicability—Decree against 

one set of defendants exonerating another set of 
defendants—Appeal by former against decree 
seeking to make latter also liable — Competency — 
Absence of appeal by plaintiff — Effect. 

In a suit on a mortgage against eight defen¬ 
dants, the plaintiff got a decree against defendants 
1 to 4. and the remaining defendants were exone¬ 
rated. Plaintiff did not appeal, but the defendants 
1 and 4 appealed against the decree and sought in 
the appeal to make defendants 5 to 8 also liable 
to the plaintiff for the decree amount. 

Held, that O. 41, K. 33. C. P. Code, would apply 
and that the appeal by defendants 1 to 4, involv¬ 
ing as it would, if the appellants succeeded, def¬ 
endants 5 to 9 was competent. (Wort and Chat¬ 
ter ji, JJ.) Raneshwar Prasad Singh v. am- 
pratap Thakur. 187 I.c. 634=12 R.P. 621=6 

B. R. 519. 

-O 41, R. 33— Applicability — Decree against 

party not impleaded in appeal . 

What is contemplated by O. 41, R. 33 is that an 
order may be passed in favour of a person who 
has not appealed but not that an order can be 
passed against a person who is not a party to the 
appeal and who is noton the record. (Davis, J.C. 
and Lobo, A J.C.) Thadhi v. Abdul Hussain. 

31 SLR 486=171 I.C. 315=10 R.S. 100=A.I. 

R. 1937 Sind 236. 

- O. 41, R 33 — Applicability—If confined to 

case of single cause of action or ground of liabi¬ 
lity—Suit for contribution—Decree against some 
defendants exonerating others—Appeal by former 
—No appeal by plaintiff—Question of liability of 
exonerated defendants—If can be raised and dealt 
with. . 

There is nothing in O. 41, R 33, C. P• Code, or 
in the illustration to it to confine its app'ication 
to cases, where there is but one cause of action or 
ground of liability against the defendants. In a 
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suit for contribution under S. 82. T. P. Act, the 
plaintiff got a decree against some defendants 
only, but the others were exonerated. Some of 
the defendants against whom the claim was 
decreed appealed against the decree and urged 
that the exonerated defendants should also be 
made liable. The plaintiff, however, did not 
appeal on that point, but was content with the 
decree which he got. 

Held , that under 0.41, R. 33, the appellants 
were entitled to raise the question of the liability 
of the exonerated defendants and that the Court 
had power under the rule to deal with the same. 
{Wort, Ag.CJ. and Dhavle, J.) Isri Prasad 
Singh v. Jagat Prasad Singh. 16 Pat. 557=18 
Pat.L.T. 787=172 I.C 187=10 R.P. 308=1937 
P.W.N. 9l9=A.I R. 1937 Pat 628. 

-O. 41, R. 33— Applicability — Powers of 

Court—Distinct and separate decree against par¬ 
ties not choosing to appeal—Decision in favour of 
such parties—Power of Court to pass. 

The provisions of O. 41, K. 33, C. P. Code, 
which enable the appellate Court, where its deci¬ 
sion interferes with or modifies or extends the 
decision oi the lower Court, to give effect to that 
decision by interfering if necessary, even wi h 
the rights and liabilities of those who are not in 
fact appealing from that decision of the trial 
Court, ought not to be applied to cases where 
there has been a distinct and separate decree 
against those parties who have not chosen to ap¬ 
peal. In such a case, if such parties do not choose 
to come in record, no order should be passed in 
their favour in that state of the record, although 
the Court can bring them on the record under 

O. 41, K. 20, and after proper steps, may pass 
such order. ( Varmaand Rowland, JJ.) SuraJ 
Prakash Puri v Sant Lal Singh. 18 Pat. 768 
=186 I C. 865 = 12 R.P 549=6 B.R. 407=1940 

P. W.N. 168=21 Pat.L.T. 420=A.I.R. 1940 

Pat. 137. 

-O. 41, R. 33—Applicability to second ap¬ 
peals— If controls S. 100. See C. P. Code, S. 100. 
185 I.C. 638=6 B.R 229. 

-O 41, R 33—Powers of appellate Court. 

See C- P- Code, O. 41, R. 4. A.I.R. 1936 Pesh. 
20 

-0.41, R. 33— Power of appellate Court- 

Interference in favour of a party not appealing — 
Conditions 

O 41, R. 33 has been enacted to empower the 
appellate Court to do complete justice between 
the parties. The appellate Court has power under 
this rule to vary the decree of the lower Court 
although the variation may benefit a party svho 
has not appealed, for example, where such party 
has not been able to find the money for prefer¬ 
ring an appeal and the lower Court’s judgment is 
undoubtedly wrong ( Venkatasubba Rao and 
Abdur Rahman, JJ.) Ponnari Rao v. Lakshmi 
Narasamma. 177 I.C. 693=47 LW 751=11 
R.M. 370=1938 M.W.N. 67=A.I.R. 1938 Mad. 
322=(1938) 1 M.L.J. 154. 

- O. 41. R. 33—Powers of appellate Court— 

Old appeal in the guise of cross objection by 
party having no community of interest with ap¬ 
pellant—Maintainability. See C. P. Code, O. 41, 
Rr. 22 and 33. A.I.R. 1936 Pat. 604. 

- O 41, R. 33— Powers of appellate Court — 

Perpetual injunction—Refusal by trial Court — 
Power of appellate Court to grant. 
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It is open to an appellate Court to grant to a 
party relief by way of a perpetual injunction, 
which has been refused by the trial Court al¬ 
though there is no appeal or cross-objection by 
that party on the point. The wide language of 
O. 41, R. 33, C P. Code, would warrant the appel¬ 
late Court in granting such an injunction, so long 
as the party has prayed for it in his pleadings 
and that prayer has not been abandoned. ( Muk- 
herji and S.K. Chose, JJ.) LankapaRA Tf.a Co.. 
Ltd. v. Goi'alpur Tea Co., Ltd. 63 Cal. 1008= 
63 C.L.J. 210=40 C W.N. 916 

-O. 41, R 33— Poiver of appellate Court — 

Respondent not appealing or prejerring cross- 
objections—Relief to—If can be granted. 

The words of O. 41, R. 33, C I'. Code, are very 
wide, and the object of the rule is to do complete 
justice between the parties to the appeal W here 
in order to grant relief to an appellant it is 
essential that some relief should at the same time 
be granted to the respondent also, the Court has 
power to grant such relief to the respondent, 
although the respondent has preferred neither an 
appeal nor a memorandum of cross-objections 
against the decree under appeal. (Iqbal Ahmad, 
J.) Secretary of State for India v. Basti 
Begam. 1937 A.L.J. 804=1937 A W R. 705= 
172 I.C. 695=10 R A. 422=1938 A L.R. 23. 

-0.41, R. 33— Powers of appellate Court- 

Single suit and decree—Two distinct transactions 
of two separate defendants—Appeal by one only — 
No appeal by other— Power to interfere with part 
of decree not appealed against. 

Obiter .—A Court of appeal has, under certain 
circumstances power to interfere with the por¬ 
tion of the decree against which there is no 
appeal. That power is certainly wide; but the 
power can only be exercised in ca-es in which 
the portion of the decree appealed against is so 
inseparably conne ted with the portion not ap¬ 
pealed against that justice cannot be done unless 
the part not appealed against is also interfered 
with. Where the decree though in form one 
single decree, really amounts in effect to two dis¬ 
tinct decrees against two different persons on two 
separate causes of action or transactions, the 
Court of appeal is not justified in interfering 
with that portion of the decree not appealed 
against although the questions of fact and law 
involved in both of them are to some extent the 
same ( Khaja Mohammad Noor and Madan, 
JJ.) Darogi Rai v. Baspeo Mahto. 16 Pat. 45 
=166 I.C. 555=9 R.P. 316=3 B R. 183=1936 P. 
W.N. 800=17 Pat.L.T. 780=A.I.R. 1937 Pat. 
40. 

--—O- 41, R 33— Powers of appellate Court — 

Suit for arrears of annuity charged on land — 
Decree disallowing charge but directing recovery 
of arrears against assets of grantor in the hands 
of defendant—Appeal by defendant alone — 
Decree exonerating defendant from personal lia¬ 
bility—Decree declaring charge — Propriety. 

In a suit for arrears of annuity due under a 
deed executed by the predecessor in title of the 
defendant, claiming a charge on certain pro¬ 
perties, the trial Court holding that the plaintiffs 
were not entitled to a charge as the deed was not 
properly attested,—no attesting witness having 
been examined—gave a decree against the assets 
of the executant of the deed in the hands of the 
defendant. The defendant appealed but the 
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plaintiffs did not appeal or prefer any cross-ob¬ 
jections. The appellate Court held that the de¬ 
fendant was not personally liable, but held that 
the plamiiffs were entitled to a charge and grant¬ 
ed a decree to that effect. It was found that the 
deeds being 30 years old and being in proper 
custody, there was no need to examine the attest¬ 
ing witness. 

Held, that it was competent to the appellate 
Court to grant as decree declaring a charge 
under O. 41, K. 33, C. P. Code, although the plain¬ 
tiff had not preferred an appeal or cross-objec¬ 
tions against the disallowance of the charge. 

(Jack and Edgley. JJ.) Kadhika Mohan Memshi 
v Sudhir Chandra SamJal. 168 I.C. 64o 9 

R.C 847=40 C.W.N. 1397=A.I.R. 1937 Cal. 

1Q ‘ n 41 , R. 33— Powers of appellate Court — 

Suit dismissed against two co-defendants—A p 
Peal by plaintiff impleading only one defendant 
—Pozver of Court to decree suit against defendant 

not impleaded. . ,. . „ . , 

No Court has jurisdiction to pass a decree 

against any person who is not a party to the pro¬ 
ceeding before it, and an appellate Court has no 
cower under O 41, R. 33 to pass a decree against 
a person who is not a party to the iecord. If a 
plaintiff whose suit has been dismissed chooses to 
implead in his appeal only one of .two co-defen¬ 
dants against whom an alternative claim was 
made, he has only himself to blame, if the res¬ 
pondent succeeds in the appeal in shifting the 
liability on to the defendant who has not been 
impleaded in the appeal. ( Wadsworth . J.) Viru- 
oiKSHAYYA v . Subbarayupu. 1940 M W N. 422 
=51 L W. 6l5=A.I R. 1940 Mad. 609. 

_0.41, R. 33-- Powers of Court — Dismissal 

of suit against particular defendant—No appeal 
as against him—Latter not party to appeal—Order 
against such person—Power to pass. 

VVhat is contemplated by O 41, R. 33, C. P. 
Code, is that an order may be passed in favour of 
a person who has not appealed, but not that an 
order can be passed against a person who is not a 
party to the appeal and who is not on the record. 
No order can be passed to the detriment or pre 
judice of a person against whom the suit has 
been dismissed by the trial Court and against 
whom no appeal had been preferred before the 
lower appellate Court. ( Dadiba , C. Mehta and 
Lobo, A J Cs.) Chatomal v. Abdul Hamid 
Khan. 173 I.C. 862=10 R.S. 231=A.I.R. 1937 
Sind 312. 

-O. 41, R. 33— Powers of Court — Power to 

deal with case of non-appealing party. 

It is within the power of an appellate Court to 
deal wiih so much of the decree under appeal as 
affects a defendant who has not appealed against 
the decree by application of the provisions of 
O. 41, R. 33, C. P. Code {Courtney Terrell, C.J. 
and James. J .) Sarat Chandra v. Baidyanath. 
181 I.C 840=11 R.P. 646=5 B.R. 682=1938 P 
W N. 523=A.I R. 1939 Pat. 162 

-O 41, R 33— Power to amend decree — 

Judgment imopsing personal liability for costs on 
mortgagor—Decree drawn up in usual form and 
making no mention of such liability. . 

Where the judgment imposes personal liability 
for costs on the defendant mortgagor in express 
terms, but the decree is drawn up in the usual 
form and nowhere imposes any personal liability 
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on the mortgagor for costs, what is executed is 
the decree and not the judgment, and unless the 
decree is brought into conformity with the judg¬ 
ment, it will not be permissible to the decree- 
holder to realize the costs in suit personally from 
the mortgagor. O. 41, R. 33, invests an appellate 
Court with plenary powers and authorizes the 
Court to pass any decree or order as the case 
may require and even in favour of any respondent 
who may not have appealed. Even otherwise 
under S. 151, C P. Code, the inherent powers of 
the Court to make such orders as may be neces¬ 
sary for the ends of justice are unlimited. The 
appellate Court can order ihe decree to be 
amended and brought in conformity with the 
judgment {Coldstream and Dm Mohammad, 
JJ) Krishan Lal v. Siri Jain Mandir Pan- 
chaiti. I.L R. 1938 Lah. 148=181 I.C 487= 
11 R.L. 847=40 P.L.R. 640=A.I.R. 1938 Lah. 
188. 

-O. 41, R. 33 —Powers under—Defendant 

exonerated by trial Court—No appeal by plaintiff 
as against him—Power of appellate Court to grant 
relief as against such defendant. 

The powers of an appellate Court under O. 41, 
R. 33, C P. Code, are sufficiently wide to enable it 
to grant a relief to a plaintiff against a defendant 
though as against him the plaintiff has not ap¬ 
pealed. t Wort and Varma, JJ.) Kfshwar Sao 
v. Guni Singh. 17 Pat. 338=176 I.C. 269=4 

B. R. 694=11 R.P. 75=19 Pat.L T. 198=1938 P. 
W.N. 211 = A.I R. 1938 Pat. 275. 

- .O 41, R. 33— Powers under—When exer¬ 
cised. 

The exercise of the powers under O 41, R. 33, 

C. P. Code, is discretionary and is normally exer¬ 
cised only in cases in which the failure to exer¬ 
cise them would lead to impossible, contradictory 
and unworkable orders. {Almond, A.J.C.) Sher 
Mohammad Nawab Khan v. Mst. Amina Bibi. 
170 I.C. 195=10 R. Pesh. 21=A.I.R. 1937 Pesh. 
69. 

-O. 41. Rr. 33 and 4—Relief to persons not 

before Court—Exercise of discretion—Princi¬ 
ples See C. P. Code, O- 41, Rr. 4 and 33. 43 C. 
W.N. 15. 

- O 41, R. 33— Scope — Decision against 

party to suit not impleaded in appeal—If can be 
passed. 

According to O- 41, R. 33, C P. Code, in an 
appeal relief can be given in favour of a party 
who has not been impleaded either as appellant 
or respondent, but no decision can be given 
against the interests of a party impleaded in the 
trial Court but not impleaded in appeal. If any 
such order is passed it cannot operate as res 
judicata. {Mehta, S.M. and Harper, J. M.) 
Mahabir Singh v. Baij Nath Singh. 1939 A. 
W.R. (BR ) 102=1939 R D. 8 . 

-O 41, R. 33— Scope of — Decree in favour 

of non-appealmg plaintiff and against non-appea¬ 
ring defendant—Powers of Court 

Where in an appeal by certain defendants, the 
plaintiff and one of the defendants were made 
respondents and the defendant respondent did 
not appear, the appellate Court passed a decree in 
favour of the respondent plaintiff and against the 
respondent defendant, it was held that under 
O 41, R. 33 the Court had ample powers to pass 
such orders. {Verma, J.) Etwari Mahto v - 
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Ganga Mahto. 174 I.C. 452=4 B.R. 449=10 R- 
P. 520=A.I.R. 1938 Pat. 323. 

-O. 41, R. 33 — Scope—If subject to Court- 

Fees Act. 

Although the wording of O. 41, R. 33, C. P. 
Code, gives wide powers to the appellate Court, 
those powers should not be exercised in such a 
way as to interfere with the provisions of other 
enaciments, eg., the Court-fees Act. ( Varma 
and. Rowland, JJ.) Suraj Prakash Puri v. 
Sant Lal Singh. 18 Pat 768=186 I.C. 865=12 
R.P. 549=6 B R. 407=1940 P.W.N. 168=21 P. 
L.T. 420=A.I.R. 1940 Pat. 137. 

-O. 41, R. 33 —Scope -Party to suit not 

joined in appeal found not to be necessary party 
to appeal—Power of appellate Court to pass 
decree in his favour. 

R. 33 of O. 41 should not be exercised so as to 
deprive a pirty of a valuable right which he might 
have acquired in consequence of the opposite 
party's failure to appeal against decree so far as 
it affected him. There is nothing in the wording 
of the rule to show that the power can be exer¬ 
cised only in the case of a person who is interes¬ 
ted in the appeal. If therefore once it is found 
that a certain party to the suit who is not joined 
in the appeal is not a necessary party to the 
appeal and to pass a decree in his favour in appeal 
would do him no prejudice but on the contrary 
would be a benefit to him, whereas it can in no 
way prejudice the opposite party then the appel¬ 
late Court has power to pass a decree in his 
favour. (Mackney, J .) Maung Than Gyaung 
v. Maung Than Hmo. 182 I C. 1005=12 R.R. 
43=A I.R 1939 Rang. 213. 

-O. 41, R. 33 —Scope—Person not party to 

appeal—Order against—If can be passed. 

What is contemplated by R. 33 of O 41, C. P. 
Code, is that an order may be passed in favour of 
a person who has not appealed, but not that an 
order can be passed against a person who is not 
a party to the appeal and who is not on the re¬ 
cord. (Davis, J. C. and Lobo. A J.C.) Bibi 
Thadhi Ahmedali v . Mir Abdul Hussain. 31 
SLR 486=171 I.C 315 = 10 R.S. 100=A.I.R. 
1937 Sind 236. 

-0.41, R. 33— Scope of power under. 

There is no doubt that under O. 41 R. 33, the 
appellate Court has been given very wide powers 
to do complete justice between the parties. Under 
the rule the appellate Court enjoys a discretionary 
power to pass such decree as ought to have been 
passed by the trial Court. This power however 
can be exercised only in favour of a pariy to the 
suit wh > was not impleaded in the appeal. It is 
not permissible under this rule to pass any decree 
against a party who has not been impleadrd as a 
respondent in the appeal. ( Ismail, J.) Partap 
Chanda ChunniLal. 188 I.C. 396=12 R. A. 
15=1940 A.LJ. 161 = 1940 A.W. R. (H.C.) 169 
=A.I.R. 1940 All 225. 

-O. 41, R. 33— Scope — Respondent not 

filing cross-objections—Right to attack findings. 

O. 41, R 33, C. P Code, contemplates modifica¬ 
tion of the decree by the appellate Court at the 
instance of the appellant. It has no scope where 
the respondents in effect want to maintain the 
decree of th3 lower Court or when the decree 
under appeal is not modified in appeal. It is not 
open to a respondent, who has not preferred any 
memorandum of cross-objections or any appeal, 


to attack a finding which if reversed would totally 
or in part destroy the decree made in favour of 
the appellants. ( R.C. Mitter and Khundkar, J J .) 
Saheb Mf.ah v, Lalit Mohan Choudhury. 185 

I. C. 94=12 R.C. 329=69 C.L.J. 385=A.I R. 1939 
Cal 582 

-O. 41, R 33— Scope — Suit dismissed — A p- 

peal by one defendant — Cross-objection by non¬ 
appealing plaintiff — Maintainability. 

Where an action by a person is dismissed, the 
appellate Court has under Q 41, R. 33 power to 
grant him relief even if he has not appealed but 
has filed cross-objection. Hence an objection 
regarding competency of cross-objection by him 
has no substance. ( Harries, C.J. and Wort, J.) 
Haliman Bibi v Md. Tajamul Hussain 6 B 
R 141 = 185 I.C. 250=12 R.P. 332=A.I R. 1939 
Pat. 504. 

-O. 41, R 33— Scope — Suit dismissed against 

one defendant—No appeal or cross-objection filed 
against this decision—Relief against such defen¬ 
dant in second appeal—If can be granted. 

Where the plaintiff’s suit against several defen¬ 
dants is dismissed as against one of them and the 
plaintiff does not prefer any appeal or cross¬ 
objection in the lower appellate Court against the 
trial Court’s decision nor is the point taken as a 
ground of second appeal to the High Court, it is 
not proper to give the plaintiff any relief under 
O 41, K. 33 again t such defendant against whom 
the suit was dismissed. (Mukherjea and Rox- 
| burgh, JJ.) Surendra Nath Ghosh v. Surendra 
Nath Jordar. A.I.R. 1939 Cal. 593. 

-O. 41, R. 33— Scope — Technical mistake in 

judgment of lower Court—Power of appellate 
Court to rectify—Absence of appeal by respon¬ 
dent—If a bar. 

An appellate Court has ample powers under 
O. 41, K 33 to correct a purely technical mistake 
in the judgment of the lower Court, even though 
the respondent has not appealed against the 
decree to correct such mistake. (Harries and 
Rachhpal Singh JJ.) Chandra Sarupt/. Kan- 
haiya Lal. IL.R. (1937) All. 489=1937 A L 

J. 280=1937 A.W.R. 245=169 I.C. 570=10 R. 
A. 48=1937 A.LR. 569=A I R. 1937 All. 401. 

—-—O. 42, R. 1 (All ) —If affects second appeals 
under Agra Tenancy Act See Agra Tenancy 
Act, S. ^64 and Sch. II— List 2, Serial 14 and 
C. P. Code, O. 42, R. 1 (All.). 1939 A.L.J. 

592. 

7T42, R. 1 —Memorandum of appeal under 
Filing copy of trial Court's judgment—If neces¬ 
sary. 

An appeal is properly presented when the me¬ 
morandum of appeal is filed in Court accompanied 
by a copy of the judgment and decree appealed 
from. It is not necessary to file with the appeal 
a copy of the judgment of the trial Court. 
(Almond, J.C.) Amir Singh Nand Lal Singh 
v. Mohammad Akbar Khan. 161 I.C. 708=8 R. 
Pesh. 181=A.I R 1936 Pesh. 77. 

•-O. 43, R. 1—Order by Court which passed 

decree refusing to amend decree under S. 151— 
Appeal. See C. P. Code. S. 47. 41 Bom. L R. 
1170. 

—--O. 43, R. 1—Order rejecting appeal for 

failure to furnish security for costs—Appeal. 
See C P Code, O. 41, R. 10 (2). A.I.R. 1936 
Rang. 109. 
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-O. 43, R. 1—Order rejecting memoraadum 

of appeal for non-compliance with O. 41, R. 1 
Appealability. See CP. Code, S. 2 (2). 17 Pat 
245. 

-0.43.R. 1 and S. 115 —Order returning 

appeal for presentation in proper Court Appeal 

— Revision. .. 

No appeal lies from an order of an appellate 
Court returning the appeal for presentation in the 
proper Court. But if the order is wrong the 
Court refuses to exercise a jurisdiction vested in 
it by law and therefore, a rev.-ij. lies (-^W. 
J ) ShamLalv. Shahbaz Khan. 42 P.L R. 

O/* i 

j q 43 R. 1 —Scope-Order rejecting me- 
morandum of appeal for insufflciem Courrfee- 
Appeal. See CP. Code. S.2 (2). (1938) N.L.J. 

1 A* R. 1—Scope—Order returning plaint 

eround of pecuniary jurisdiction—Appeal. See 

AI R 1938 Sind 124. ^ , 

— O 43 R 1 (a)— Plaint filed in Court to 

which directed—Right to appeal-lf lost. 

A plaintiff is not precluded from prosecuting 
his appeal against the order returning his plaint 
for resentation to proper Court; if in compliance 
with that order he presents the plaint to another 
rwt in order to save limitation in case his 
Co II 1 ic dismissed. ( Bhide , J) Nanu Malt;. 

S? Nand Kishore. 181 I.C. 396=11 
R L 823=40 P L R. 975=A.I R 1939 Lah. 18. 

—O 43» R. 1 (c)— Application for restoration 

of a dismissed application for restoration under 

n 9 R 9 —Order on—Appeal. 

When an application for the restoration of a 
dismised application for resiorat.on under O. 9. 
R 9 C P. Code, has been entertained and decided 

Cl anneal lies from that decision by virtue of 
c 1 4 1 ! c P Code. (Nanavutty and Smith, JJ,) 
Ramfshar Dutt Sinc.h v Harihar. 13 Luck. 
?46=168 I.C. 47=1937 O LR. 186=1937 O.W. 
N 6 372=9 R.O. 441=A.I R 1937 Oudh 344. 

- Q 43 r 1 (c)—Application for restora¬ 
tion of suit—Order of dismissal for non-pro'e- 

cu3on-“ppeal. CP. Code, O. 9, R. 9. 1936 

A L '- 0°43 R. 1 (c)—Order dismissing applica¬ 
tion to restore earlier application under O. 9, 

R 13 for failure to comply with condition— 
Appeal—Maintainability. See C, P. Code, 0.9, 
R P 9. (1940) 2 M L.J. 374. 

, _O 43 R. 1 (d)— Construction — “In a case 

open to appeal’'—Meaning of—Rent suit— Ex 
oarte decree—Order rejecting application to set 
aside— Appeal — 13. T. Act,S. 153. . 

There can be no doubt that the right of appeal 
is a creature of statute, and when no such right is 

expressly conferred by the statute, there is no 

right of appeal. The right of appeal against 
decrees and orders in rent suits for 
agricultural land has been conferred by the 
provision of the C, P. Code, and . , 

of the Bengal Tenancy Act restricts that 
right so conferred by the C- P. Code in certa n 
cases. The words of O. 43, R. 1 ( d ) are perfectly 
general. The words “in a case open to appeal 
have no reference to the appeal against the decree 
actually passed. If there could be no appeal 
against a decree that could be passed in the suit 
or proceeding under any circumstances, there 
would be no appeal against an order reusing 
set aside an ex parte decree passed in such a suit 
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or proceeding. A case is not open to appeal within 
the meaning of O. 43, R. 1 (d) when no appeal 
would lie again>t a decree under any circumstance. 
An appeal against a decree in a simple rent suit 
(when the proviso to S. 153, B. T. Act, does not 
come into play) valued at Rs. 50 or less would be 
incompetent only under one circumstance, namely, 
when the Munsif trying the suit has been vested 
with final jurisdiction, and would lie under all 
other circumstances. (R.C. Mitter, J .) Mahen- 
dra Chandra Dutta Roy v. Basiruddin. I.L.R. 
(1937) 1 Cal 135=166 I.C. 103=9 R.C. 471=63 
CLJ. 277=40 C.W.N. 992=A.I.R. 1936 Cal. 
485. 

•O 43, R. 1 (e)— Application to add party — 
Order on — Appeal. 

O 22, R. lu, C. P. Code, does not apply to an 
application to add a certain person as party. Con¬ 
sequently an order on such an application is not 
appealable, though the application purports to be 
made under that rule. ( Derbyshire , CJ. and 
Costello. J. » Jitendra Nath v. Harindra Nath. 
42 C.W N. 1183. 

-O. 43. R. 1 (j)— Appeal under—Scope of. 

Under O, 43. R. 1 (/), C. P. Code, there is no 
power in an appellate Court to entertain an appeal 
in any matter other than a refusal to confirm a 
sale or an order confirming a sale. ( Courtney 
Terrell , C J. and Manohar Loll, J ) Nakciiedi 
Sahu v. Bishun Lai. Singh. 172 I.C. 27=10 R. 
P. 328=18 Pat.LT. 799=A.I.R 1937 Pat 672. 

-O. 43, R. 1 (j)— Construction and scope — 

“Refusing to set aside sale”—Meaning of—Court 
declining to accept bond offering immovable pro¬ 
perty as security instead of cash deposit—Rejec¬ 
tion of application to set aside sale — Appealability . 

So far as applications under O. 21, K. 90, C P. 
Code, are concerned, there is no distinction bet¬ 
ween an order on the application and an order 
declining to entertain the application. A rejec¬ 
tion of the application to have a sale set aside is 
not any the less a refusal to set aside the sale 
within the meaning of O. 43, R 1 0), C. P. Code, 
although the order may have been passed even 
before the petition is admitted. An order reject¬ 
ing the petition on the ground that the petitioner 
tenders a draft bond offering immovable property 
as security instead of depositing the sale amount 
in cash as ordered by the Court is an order refu¬ 
sing to set aside the sale and is therefore appeal¬ 
able. ( Varadachariar , /.) MarudaMUthu 

Mudaliar v. Venkatarama Avyar A.l.K. 
(1939) Mad 349=184 I.C. 60=12 R M. 400— 
1939 M.W.N. 154=49 L.W. 158=A.I.R. 1939 
Mad 482=(1939) 2 M.L.J. 132. 

-0.43, R. 1 (j)—Decree-holder purchaser 

failing to deposit 25 per cent, of purchase price— 
Order setting aside sale—Appeal SeeC P- Lode, 

O 21, Hr. 72, 84 (2) and 92. A I.R. 1939 Lab 46. 

—-0.43, R 1 (j)— Order dismissing applica¬ 

tion under O. 21, R. 90 —Appeal-Limitation- 
Starting point. . ^ , • j_ 

An order dismissing an application to set . * 
a sale under O. 21, R. 90. C. P. Code, being itself 
an order refusing to set aside the sale, an appeal 
under O. 43, R. 1 O') would lie against it and not 
against the order of confirmation of the sale 
pissed later on. Therefore, limitation for «he 
appeal would run from the date of . date 
dismissing the application and not fr G URU 

confirming the sale. (Mukher;ea, /•) ^ URU 
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Charan Namasudra v. Mahendra Chandra Pal. 
43 C W.N 352. 

-O. 43, R 1 (j)—Order setting aside sale 

under S. 227—Orissa Tenancy Act—Appeal. See 
Orissa Tenancy Act, S. 204 (1) and (4). 15 
Pat. 375. 

—--O. 43, R. 1 (j)—Scope—Application to set 

aside sale under O. 21, R. 80—Refusal to accept 
security instead of deposit—Propriety—Dismis¬ 
sal of aprlication to set aside sale—App< al from 
both orders—Competency. See C. P. Code, O 21, 
R. 90 ( 1) ( Patna Amendment), Proviso (1) (b). 
17 Pat. 107. 

-O. 43, R. 1 (j)—Scope—Joint application 

between-j udgment-debtor and decree-holder pur¬ 
chaser for setting aside sale on payment by parti¬ 
cular date and for confirmation on default— 
Order on -Appeal See C. P. Code, O. 21, K. 89. 
17 Pat.LT. 940 (S B.). 

-O 43, R. 1 (j)— Second appeal — Order 

setting aside execution sale—Reversal on appeal — 
Second appeal—Competency 

Where an order passed under O. 21, R. 92 
setting aside sale is set aside in appeal, a second 
appeal will not lie against the order in appeal 
made by a Judge under 0.4^. R. 1 (/). (Davis, 
J.C. and Tyabji. J.) Uttamchand v. Df.vditta- 
ram. ILR (1939) Kar. 417=180 I.C. 669=11 
R.S. 189=A.IR. 1939 Sind 62. 

-O. 43, R. 1 (k)— Applicability—Appeal — 

Abatement—Order refusing to set aside — Appeal- 
ability. 

O. 43 R. 1 (k), C. P. Code, applies not only to 
suit but al>o to appeals. Having regard to the 
provisions ot O. 22, R. 11, C. P. Code, a suit, so 
far as abatement is concerned, includes an appeal, 
and consequently an ap,.eal lies against an order 
refusing to set aside an abatement of an appeal. 

(Rowland and Chatterjee, J J .) Ram Ran Vijaya 
Prasad Singh v. Madho Turha. 20 Pat.LT. 
715 = 1939 P.W N. 680=6 B.R. 187=185 I.C 
498=12 R P. 375=A I.R. 1939 Pat 623. 

-O. 43, R. l(k)— Scope—“Suit” — If includes 

appeal—Order rejusing to set aside abatement of 
appeal—Appealability—O. 22, R. 11 —Application 
of. 

An order refusing to set aside an abatement of 
an appeal is appealable under O. 43, R. 1 (k) C.P. 
Code; the word “suit," in the rule also covers an 
appeal O 43, R 1 ( k ) has to be read with refe¬ 
rence to O. 22. R. 11, which applies to R. 9 of 
0.22. (Wort and Varma, JJ .) Wajid Ali v 
Fagoo Mandal. 17 Pat. 84=174 I.C. 40=4 B.R. 
379=10 R P. 471=18 Pat.L T. 1014=A.I.R. 
1938 Pat 125 

-O a 43, R. 1 (1)—Death of defendant after 

passing of preliminary decree— Plaintiff and 
others applying for being appointed as legal re¬ 
presentative—Plaintiff appointed as legal repre¬ 
sentative—Application of other persons dismissed 
as time-barred—Appeal by such persons—If 
competent See C P. Code, O 22, R. 10 and O. 43 
R. 1(l) A I.R. 1937 Lah. 615. 

-O 43, Rr. 1 (m) and 2 —Consolidated order 

recording compromise and granting decree — 
Appeal—Filing of copy of such order—Sufficiency 
• Where a Court passes one consolidated order 
recording a compromise and granting a decree in 
terms thereof, an appeal lies from the order 
recording the compromise under the provisions of 
O. 43. R. 1 (m). C. P. Code. If a copy of the con- 
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sohdated order is filed by the appellant with the 
memorandum of appeal, the requirements of O. 

1 ' v , ith 0.43, R. 2 are fully complied 
with. (Tek Chand, J .) Mst. Chawali v. Kidar 
Nath. I C. 680=11 R.L. 355=40 P L.R. 
138=A.I.R. 1938 Lah. 350. 


O 43, R. 1 fm) and S. 115 —No separate 
order recording compromise—Appeal from decree 
—rlea of no compromise— No finding given by 
appellate Court—Revision. 

Where the trial Court holds that a compromise 
has been arrived at between the parties, the 
proper procedure is to record a separate order 
recording the compromise and then to pass a 
decree in accordance with it. In such a case no 
appeal would lie against the decree but an appeal 
should lie against the order recording the com¬ 
promise and a petition for revision would lie to 
the High Court against the appellate order. If 
the appellate Court holds that there was no com¬ 
promise the decree of the trial Court would auto¬ 
matically be set aside. Where, however, no 
separate order recording the compromise is pass¬ 
ed by the trial Court and an appeal purporting to 
be from the decree is preferred (full Court-fees 
on the value of the suit being paid) but the first 

ground of appeal raised is that there had been no 
compromise and the appellate Court dismisses 
the appeal holding the decree to be consent decree 
wnhout giving any finding as to whether there 
had been a compromise or not, the appeal must be 
assumed to be one under O. 43, R. I (w) and as 
no second appeal lies from the appellate order it 

1S ° pe i" rev,s,on * The petitioner is entitled’to 
an adjudication from the lower appellate Court 
whether there had been a compromise or whether 
the terms of the compromise were as incorporat¬ 
ed in the decree of the trial Court. (Jai Lai and 
Abdul Rashid. JJ.) Fateh Din v. Bal Mukand 

168 I.C. 328=9 R.L. 613=A I.R. 1936 Lah 

— O. 43, R. 1 (m)—Order dismissing petition 
of compromise for default — Appeal. 

It is doubtful whether an appeal lies imrt^ 
O. 43, R. 1 (m), C. P. Code, from an order dismis¬ 
sing a pennon for recording a compromise 
presented in a suit owing to the absence of the 
petitioner on the date of hearing. It i s not * 
refusal to record an agreement but a refusal to 
consider it on that day because the petitioner was 
not there. (Derbyshire, C. J. and Nasim Ali J ) 
Sura jm all Keshan v. k. A. Wood. 43 C.W.N. 

“T 43, , R yl ( m ) Order recording compro¬ 
mise — Appeal—If competent after decree P 

An appeal from an order recordmg a compro¬ 
mise is not incompetent merely because it was 
preferred after a decree bad been made. It is 
not necessary to prefer an appeal both from the 
order and decree passed in pursuance of the 
order. 141 I.C. 732, Rel on. (Din Mahomed J ) 
Jarnail Singh v. Narain Kaur. 178 I C 829 — 11 
R L. 492=40 P.L.R. 664=A.I.R 1938 Lah 766 

-O. 43, R. 1 (m )—Order refusing to record 

compromise on finding of no compromise—Apbeal 
An appeal lies against an order of a Court 
refusmg to record a compromise on the ground 

£ I ei ? no compromise. (Varma and 
Manohar Lall, JJ.) Peoples Co-operative Bank 
Ltd. Patna v Shyam Narain. 6 B R 767—iro 
I.C. 232=13 R.P. 62. * /0/ — 189 
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-O. 43, R. 1 (m)—Scope—Order recording 

compromise—Appeal, if barred by S. 96 (3). See 
C. P. Code, S. 96 (3), O. 23, R. 3 and O. 43, R. 1 
(#»). A.I.R. 1936 Sind 59. 

-O. 43, R. 1 (m)— Scope—Order recording 

compromise—Appeal when factum of compromise 
not disputed. 

O. 43, R. 1 (m) C. P Code, provides specifically 
for an appeal against an otder recording a com¬ 
promise without any restriction. Such an appeal 
will lie, therefore, even though, when there has 
been no dispute as to the factum of the compro¬ 
mise, the dismissal of the appeal would normally 
follow as a matter of course, there being no 
materials upon which the appellate Court can 
interfere. (Wadsworth, J.) Suraparaju v. 
VenkataRATHNAm. 161 I C. 728=8 R.M. 859= 
43 L W 386=1936 M W.N. 199=A.I.R. 1936 
Mad’. 347=70 M.L.J. 471. 

_q 43 , R. 1 (m)— Scope—Order recording 

compromise—No contest at the time of recording 
__Decree on compromise not appealed from — 

A An^appeal'does lie under O. 43, R. 1 (m), C. P. 
Code, against an order recording a compromise, 
though at the time when the compromise was re¬ 
corded there was no contest before the Court, and 
though the order recording the compromise has 
ripened into a decree and no appeal has been pre¬ 
ferred against the decree itself. ( Wadsworth, J ) 
R amanafayana Rao v Rama Krishna Rao. 163 
I C 161=8 R.M. 1097=1936 M.W.N. 86=43 L. 
wT 722 =A.I.R. 1936 Mad. 385=70 M L J. 400. 

O. 43, R. 1 (m)— Scope—Refusal to record 


compromise—Appeal. 

Cl. (m) of O. 43 provides for an appeal in a case 
in which the trial Court finds that no compromise 
has been made and refuses to record it on that 
eround. (Allsop and Ganga Nath,JJ.) Ganga- 
oam Sahuv. Ram Shankar Tiwari. 163 I.C. 
929=9 R.A. 100=1936 A.L.J. 336=1936 A.W. 
R 408=1936 A.L.R. 672=A.I.R. 1936 All. 433. 

_O. 43, R. 1 (m)— Time for appeal — Com¬ 
promise-Minor party—Court refusing consent — 
Appeal, if to be preferred at once. 

Where there has been a compromise in which a 
minor is concerned, if the Court refuses its con¬ 
sent to such a compromise, it should be appealed 
against at once without waiting for final orders, 
as by that time the remedy under O. 43. R. 1 (m) 
would become time-barred. ( Darling , S. M. and 
Bomford, J. M.) Jagdfo v. Khedu Singh. 1938 
AW.R. (BR.) 288=1938 R D. 477. 

-O. 43, R. 1 (r)— Order refusing temporary 

injunction — Appeal. 

Under O. 39, R. 2 the Court can either grant or 
refuse an application for temporary injunction. 
An order therefore refusing to grant a temporary 
injunction is an order passed under O 39, R. 2. 
An appeal lies from such an order under O. 43, 
R. 1 of the Code. (Leach, J.) Kamal Tobacco 
Co. v. A. G. Hajee A. Rahim. 169 I.C. 413=10 
R.R. 2=A I.R 1937 Rang 150. 

_O. 43, R. 1 (s)—Applicability—Order dis¬ 
missing application for removal of receiver. See 
C. P. Code, 0.40, R. 1 and O. 43, R. 1 (s). A.I.R. 
1938 Rang. 387. 

_O. 43, R. 1 (s)—Nature of order appeal- 

able under. See C. P Cope, 0.40, R. 1, and O. 43, 
R. 1 (s). A.I.R. 1938 Nag. 540. 


C. P. CODE (1908), O. 43, R. 1.1 

———O. 43, R. 1 (s) — Order appointing receiver 
ad interim— Appeal. 

The mere fact that an appointment of a recei¬ 
ver is made ad interim does not mean that the 
order is not an order under O. 40, R. 1 , C. P. Code 
and an appeal lies from it under O. 43, R. 1 (j) in 
the same manner as if the appointment has not 
been ad interim but final. ( Hilton , J.) Hariki- 
shan Lal & So*ns v. Peoples Bank of Northern 
India, Ltd. A.I.R. 1936 Lah. 102. 

-O. 43. R. 1 (s) —Order appointing receiver, 

when appealable. See C. P. Code, O. 40, R. 1 and 
.O. 43, R. 1 (s). 174 I.C. 148. 

O- 43, R. 1 (s) — Order that receiver should 
be appointed — Appeal, if allowed. 

There can be no question that the order from 
which an appeal is allowed by the law is not one 
by which it is ordered that a receiver should be 
appointed but the order by which some person or 
persons are appointed receiver. (M. N. Mukerji 
and S. K. Ghose,JJ.) Phani Bhushan Pal z/. 
Sm. Nalinibala Dasi. 67 C.L J. 107. 

-O. 43, R. 1 (s) —Refusal of appointed 

receiver to act—Appeal against appointment of 
receiver—If lies. 

Where a receiver is appointed but he refuses to 
act, an appeal on the point whether a receiver 
should or should not be appointed can be enter¬ 
tained. (Skemp, J.) Manohar Lal v. Kishan 
Lal. 176 I.C. 919=11 R.L. 249=A.I.R 1938 
Lah. 10. 

-O. 43. R. 1 (s) —Scope—Suit under S. 9. 

Specific Relief Act—Order appointing receiver— 
Appealability. See C. P. Code, O. 40, R. 1. 31 S. 
L.R 28. 

-O. 43,R. 1 (u)— Applicability—Order under 

O. 41, R 27 directing lower Court to take further 
evidence if one of remand — Appeal. 

An order under O. 41, R. 27, C. P. Code, is not 
an order of remand and therefore not appealable. 
The mere use of the word ‘remand’ does not give 
the order the character that it does not possess. 
(Mehta and Lobo A. J. Cs.) Rhagwandas v. 
Thadomal. 171 I.C. 258=10 R.S. 99=A.I.R. 
1937 Sind. 233. 

-O. 43, R. 1 (u)— Applicability — Remand 

under inherent powers. 

An order of remand made in the exercise of 
the inherent powers of the Court is not appeal- 
able under the provisions of O. 43, R. 1. (Thomas, 

C. J. and Yorke, J.) Brij Manohar v. Rama- 
nand. 14 Luck. 447=179 I.C. 1004=11 R.O. 223 
= 1939 O.A. 228=1939 O L.R. 105=1939 O.W. 
N. 181=A.I.R. 1939 Oudh 102. 

--O. 43, R. 1 (u)— Order of appellate Court 

setting aside order of trial Court rejecting plaint 
under O. 7, R. 11— Appealability. 

An appeal does not lie against the order of 
appellate Court setting aside an order of Court 
of first instance rejecting a plaint under O 7, R. 
11, C. P. Code, and directing the trial Court to 
proceed with the trial of the suit. Such order is 
not an order under O. 41, R. 23 and is not appeal- 
able under O. 43, R. 1 («)• Where in a suit by the 
sons of a deceased insolvent against the Official 
Receiver for partition of their share in the pro¬ 
perty no notice under S. 80, C. P. Code, was 
given to the Official Receiver, and thertrial Court 
rejected the plaint under O. 7, R* 11 and the 
appellate Court set aside the order and directed 



*957 

C. P. CODE (1908), O. 43, R. 1. 

the trial Court to proceed with the trial of the 

suit. 

Held, the order of the appellate Court was not 
appealable. ( Coldstream, J.) Basheshar Nath 
Goela v . Bidhi Chand 173 I.C 365=10 R.L. 
438=39 P.L.R 720=A I R. 1937 Lah 380. 

-O. 43, R. 1 (u)— Order of remand in 

appeal under S 104— Appeal. 

No appeal lies from an order of remand passed 
in an appeal submitted under S. F'4, read with O. | 
43. (Din Mohammad, J .) Tara Chand Manku 
Lal Ram Chand. 182 I.C. 896=12 R.L. 91 = 
A.I.R. 1939 Lah. 65. 

-O. 43, R. 1 (u)— Order of remand — Order 

under O. 41, R. 25, remitting issues for findings — 
Appealability. 

An order by appellate Court remitting issues 
to the trial Court for findings on those issues 
under O. 41, R. 25, C. P. Code, the appellate I 
Court retaining seisin of the appeal, is not an 
order of remand such as is contemplated by O. 
43, R. 1 (r<), C. P. Code, and is not appealable. 

( Niamatullah, J.) Chandan v. Ghissa. 1937 i 
A.L.J. 797=1937 A.W.R. 674 (2) = 171 I.C 224 
= 1937 A.L.R. 814=10 R.A. 242=A.I.R. 1937 
All 580. 

-O. 43, R. 1 (u)— Remand order—When 

appealable. 

In the case of remands an appeal lies only when 
the remand is under O. 41, R. 23, C. P. Code It 
follows that there can be no appeal from an order 
of remand unless it falls under O. 41. R. 23, or 
unless it can be said to amount to a decree within 
the meaning of S. 2 (2), C- P. Code. An order of 
remand which does not and cannot fall within the 
purview of O. 41, R. 23, cannot be deemed to be 
one under it simply because the Judge purported 
to act in accordance with its provisions. (Stone, 
C.J. and Bose, J.) Sheolal v. Jugal Kishore 
I.L.R. (1940) Nag. 538=1940 N.L.J. 350=A I.R. 
1940 Nag 349. 

-O. 43, R. 1 (v)— Scope—Order under O. 45, 

R. 3 by Disirict Judge granting leave to appeal to 
High Court against decision in appeal from Sub¬ 
ordinate Judge under S. 75, Provincial Insolvency 
Act—Appeal to High Court — Competency. 

S. 75 of the Provincial Insolvency Act does not 
govern or regulate appeals to the Privy Council. 
Where a District Judge grants a certificate of 
leave to appeal to the Privy Council against his 
decision in an appeal from a Subordinate Judge 
under S. 75, Provincial Insolvency Act, no appeal 
lies to the High Court against the grant of the 
certificate. O. 43, R. 1 (v) only provides for an 
appeal against an order under O. 45, R. 6 , but no 
appeal is provided for against an order under O. 
45, R. 3. (Mockett and Horwill, JJ.) Official 
Receiver of Madura v. Kuppuswami Chettiar. 
177 I C. 177=11 R M, 269=46 L.W. 416=1937 
M W N. 762=A.I R. 1937 Mad. 930. 

-O. 43, R. 1 (w)— Order granting review — 

Appeal — Grounds. 

An appeal lies from an order admitting an 
application for review, but it is a limited right of 
appeal on one or other of the three grounds set out 
in O. 47, Rule 7 (1) of the Code, O. 43, R. 1 (w) 
which allows the appeal, must be read with the 
rovisions of O. 47, R. 7 (1). Where a Court 
earing in mind the provisions of O. 47, R. 1 
grants an application for review, it cannot be 
said to contravene the provisions of O. 47, R. 4 
merely because it may have taken a wrong view 


1958 

P, C. CODE (1908), O. 43, R. 1. 

as to the meaning of R 1. An appellate Court 
would be acting without jurisdiction if on this 
ground alone, it sets aside an order of the lower 
Court granting a review. 7 Rang. 187, Foil (Alya 
Bu and Sharpe, JJ.) Ma Lon v. Ma Mva May. 
179 .C. 940=11 R R. 363=A.I R. 1939 Rang. 

59. 

-O. 43, R. 1 (w ;—Order granting review — 

Question relating to execution of decree deter¬ 
mined thereby—Scope of appeal. 

If the net result of an order granting review is 
the determination of a question relating to the 
execution of a decree, the order itself is a 
“decree” within the meaning of S. 2(2), C. P. 
Code. Therefore an appeal lies from it as from 
a decree and consequently it can be attacked 
up<-n any ground which the appellant chooses to 
take, and not merely on the limited grounds 
mentioned in O 47, R. 7, C P Code. (Mitter and 
Rau, JJ.) G P. Stewart v. Brojendra h ishore 
Roy. 184 I C. 689=12 R C 271 = 2 Fed L J. 112 
=69 C L.J. 573=43 C.W.N 913=A.I.R 1939 
Cal. 628. 

-O. 43, R. 1 (w )—Order granting review — 

Right of appeal—Extent of. 

The general right of appeal given in O. 43, R. 

I 1 (w), C. P. Code, against an order granting an 
| application for review, must be held to he subject 
to the specific provisions of O. 47. R. 7, as 
regards the grounds on which an appeal can lie. 

(Thomas and Zia-ul-Hasan, JJ.t Brij Mohan 
Lal v. Sarabjit singh. 13 Luck. 597 = 171 I.C. 
286=1937 O.L R. 537=10 R O. 103=1937 O.W. 

N. 978=A I R. 1937 Oudh 513. 

-O. 43, R. 1 (w )—Review of order under S. 

Ill (1) (c ), U. P. Land Revenue Act—Appeal — 
Grounds. 

The provisions of O. 43, R. 1 (w) must be read 
with the provisions of O. 47, K. 7, C P. Code, 
with the result that no appeal can be entertained 
j against an order granting an application for 
review except on one of the grounds mentioned 
in O, 47. R. 7 (1). Accordingly where an order 
of the Assistant Collector reviewing an order 
passed by him under S. Ill ( 1 ) (c) of the U. P. 
Land Revenue Act is appealed against, the appeal 
must fail if it is not based on any of the grounds 

mentioned in O. 47, R. 7 (1). C. P. Code. ( Sri - 

vastava, Ag.C J. and Smith, J.) GaJraJ Kuer v. 
Chabraj Kuer. 12 Luck. 362=165 I C 19=9 
R.O. 165=1936 RD. 454=1936 O.W.N. 836= 
A.I.R. 1936 Oudh 409. 

—■ --O. — Scope—If subject to O. 

• / f A • i • 

O. 43, R. 1 (p), C. P. Code, must be read sub¬ 
ject to O. 47, R. 7. ( Bose and Puranik, JJ.) 

Karnidan Hansraj v. Askaran Jhabak. I.L R. 
(1938) Nag. 395=172 I.C. 433=10 R.N. 208= 

A I.R. 1937 Nag 385 

-O 43, R. 1 (w)— Scope—If subject to O. 

47, R. 7— Order granting review for sufficient 
ground — Appealability. 

An appeal under O. 43, R. 1 (w) C. P. Code, is 
restricted by and is subject to the provisions of 

O. 47, R 7, C P. Code, and an order granting an 
application for review can be objected to only on 
the three grounds specified in O. 47, R. 7 and no 
other. An order granting a review merely for 
sufficient ground is not appealable. (Rowland 
and Chgtterji, JJ.) Harballabh Prasad v. Jag- 
balav Prasad. 18 Pat. 777=185 I.C. 769=12 
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C.P. CODE (1908), 0.44, R. 1. . , 

R.P. 416=20 Pat.LT. 859=1939 P.W.N. 719= 
6 B.R 248=A.I.R. 1940 Pat. 7. 

-O. 44 , R. 1 and O. 33. R. I—Appeal from 

decision of Special Judge under U P. Encumber¬ 
ed Estates Act—Appellant applicant under the Act, 
if a pauper. 

An applicant under the U. P. Encumbered 
Estates Act, who has considerable properties is 
not a pauper because of the prohibition under s>. / 
of the Act against dealing with such property. An 
applicant, if he desires to appeal against a deci¬ 
sion of Special Judge, cannot claim that he is a 
pauper because he has not been able to find a 
buyer He has to seek the means to get over the 

difficulty arising out of y 7 and not claim benefit 

r (Yorke and Radha Krishna , JJ.) 

Prfm kSmar^ Gihdhari Lal. 15.Luck. 397=186 
TP 789-12 R.O. 343=1940 R.D. 111 = 1940 A 
LV cC 140=1940 O.A. 245 = 1940 OL.R, 
146-1940 O W N. 258 =A.I.R. 1940 Oudh 208 
__ o 44, R. 1— Applicability to appeals to 

Priw Council- 

n 44 R 1, does nor apply to appeals to 
Privy Council and the High Courts have no power 
♦A o-rant leave to appeal to Privy Council in forma 

lauleris 18 I-C 129;3P.L.J 179 and 42 M. 32, 
a K (Middleton, J.C. and Almond. A.J.C.) 
MatHRA DAS MOKHAN SlNGH. 161 I C. 192 
nf =8 R.Pesh. 162=A.I.R 1936 Pesh. 36. 

r\ 44 t R. 1 —Application for leave to appeal 
as pauper—Issue of notice to respondent-Practice 
—Order issuing notice—Implication of. 

On an application for leave to appeal as a pauper 
under O 44, R. I, notice should not go as a matter 
of routine to the respondent. The practice of 
the Madras High Court is that when such an ap- 
1 cation is presented, as a condition precedent to 
the issue of notice the Court has to have reason 
to think that the decree is contrary to law, etc. If 
the Court, after a perusal of the judgment, has 
ot got reason to think so, then the Court is bound 
» reject the application ; and it is only when that 
condition is satisfied that any notice goes at all to 
the respondent, and that is the notice on the ques¬ 
tion of pauperism and upon nothing else. Unless 
the order directing notice to is qualified by 
some observations showing that the respondent is 
to be heard on the question of law, the ordinary 
rule is that the issue of notice means nothing more 
than that the question of pauperism is to be gone 
into, the Court being satisfied that on the face of 
the record it does satisfy the requirements of the 
proviso to O. 44. K. 1 ( Beasley , C.J.) Balaram 

r*Hr»unHARi v. Harikrishna Choudhary 163 1. 
C 755=9 R.M. 60=A I R 1936 Mad. 66 l. 

O. 44 , Rr. 1 and 2—App’ication for leave 
to appeal in’forma pauperis—Order rejecting it on 
Munsif's report without hearing applicant— Revi¬ 
sion See C. P Code. S. 115—Material Irregu¬ 
larity 186 I.C. 170- 

_O 44, R. 1—Application under—Court 

ordering Court fees to be paid by certain date and 
r^iertimr appeal on default—If ultra vires See 

C P Co® e S 149 AND O. 44, R. 1. A.I.R. 1936 

p eS h 69. 

_lo 44, R. 1—-Application under—If govern¬ 
ed bv O- 41. R» 1* See C. P. Code, O. 41, R. I. A 
TR 1936 Mad. 600. 

‘ ’ r> 44, R. 1—Application under—If to be 
verified as a plaint. See C. P. Code, 0.,33, R. 2. 
A.I.R. 1937 Nag. 108. 
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-O. 44, R. 1— Application under — Respon¬ 
dent's right to be heard—Jurisdiction of Court to 
hear respondent. 

It is quite true that the respondent has no right 
to be heard on application for leave to appeal in 
forma pauperis under O. 44, R. I. But the Court 
is always justified in hearing the respondent or 
his pleader and there is nothing wrong in the 
Court hearing the respondent. ( Horwill, J.) 
SURYANARAYANAMURTHY V . NAGACHANDRAMOWLI. 

165 I C. 741=9 R.M. 296=1936 M.W.N. 1027= 
44 L.W. 425=A.I.R. 1936 Mad. 842=71 M.L.J. 
497. 

- -O. 44, R. 1— 0'der allowing leave to appeal 

in forma pauperis—/?^/*/ of respondent to object 
to finding as to pauperis>n subsequently. 

An order parsed behind the back of a party 
should not operate to the prejudice of that party. 
Where therefore an appellant applied for leave to 
appeal in forma pauperis without having sued in 
forma pauperis, and the appellate Court on report 
received on inquiry into his paupersim admitted 
the pauper appeal saying that the decree was er¬ 
roneous and the respondent on notice of appeal 
took preliminary objections first as to appellant's 
pauperism and secondly as to the decree not being 
unjust or erroneous. 

Held, that it was open to the respondent to take 
the objections to the preliminary finding of the 
appellate Court as these findings were given be¬ 
hind his back. {Pollock. J) Bhairanlal Harak- 
chand v Ambikaprasad Kamratan. I L.R. 
(1937) Nag. 463=9 R.N. 315=169 I.C. 260=A.I. 
R. 1937 Nag. 150. 

-O 44, R. 1— Order rejecting application to 

appeal as pauper — Revision — Dismissal— Expiry 
of time fixed for paying Court-fees—Power of 
revision Court to extend time. 

The High Court can, after, rejecting a petition 
for revision against an order, of the District 
Judge rejecting an application to appeal as a 
pauper, extend the time fixed by the District 
Judge for paying the requisite Court-fees, even 
though such time had already expired and the 
appeal had betn dismissed. ( JaiLal.J .) Mt. 
Ram Rakhi v. Bawa Ishar DaS 166 I.C. 83(1) 
=9 R.L. 336 (2)=38 P.L.R. 374=A.I.R. 1936 
Lah. 909. 

-O. 44, R \—Pauper appeal—Maintainability 

—Order not amounting to decree. 

A person can file a petition to appeal in forma 
pauperis only against a decree as a whole, and not 
against any order which is not a decree and which 
does not dispose of a case finally. ( Addison and 
Abdul Rashid, J J ) Praphull Dev v. Sham Lal. 
163 I.C 366=9 R.L. 6 (1 y =38 P.L.R. 1119= 
A.I.R 1936 Lah 406. 

-O. 44, R. 1 and O. 33, R. 'Person’—If 

includes limited company. . 

The word ‘person* in O. 33, R. 1 and so the word 
‘person’in O. 44 R. 1, does not include a limited 
company incorporated qpder the Indian Co m " 
panies Act. Consequently, an application by a 
limited company for leave to appeal in f orma 
pauperis under the provisions of O. 44, R. 1» ,s not 
competent. 

Per Costello, J. —It is doubtful whether it is 
even right to say that the word ‘person^lncluaes 
a liquidator of a limited company in liquidation. 

(i Costello and Biswas, JJ.) Bhabat Abhyudhoy 


i 
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Cotton Mills, Ltd. v. Kameshwar Singh. I.L. 
R. (1939) 1 Cal. 81=178 I.C. 977=11 R C. 446= 
42 C.W.N. 1164=A.I.R 1938 Cal. 745. 

— O. 44, R. 1 — Procedure under—Notice to 
respondent without considering merits of applica¬ 
tion — Propriety—Power of Judge to subsequently 
rescind order issuing notice. 

An appeal under O. 44, R. 1, should not be ad¬ 
mitted until the Judge is satisfied that the decree 
of the Court appealed against is contrary to law 
or as otherwise erroneous or unjust. When a 
Judge without considering this question issues 
notice to the respondent to show cause why the 
appellant should not be allowed to appeal in forma 
pauperis, he is entitled to correct the error and 
rescind his previous order issuing the notice and 
then consider whether there is any substance in 
the appeal. ( Horwill, J.) Suryanarayanamur- 
thy v. NagachandraMOWI-I. 165 I.C. 741=9 R. 
M. 296=1936 M.W N 1027=44 L.W. 425=A.I. 
R. 1936 Mad. 842=71 M.L J. 497. 

-O. 44,R. 1 (Allahabad) — Proceedings under 

—Respondent if entitled to be heard on the merits 
of the appeal. 

A respondent has no right whatever to be heard 
on the merits of the appeal at any stage of the 
proceedings under O 44, k. 1. He can only be 
heard as to the pauperism of the appellant. 
(Bennet and Verma, J J ) Ram Kailash Ktjnwari 
v. Ishwar Saran. I L.R (1939) All 917=185 
I.C. 406=12 R A. 321 = 1939 A.W R. (H.C.)653 
=1939 A.L.J. 996=A.I R. 1939 All. 715. 

-O. 44, R. 1, Proviso— Issue of notice to 

Government Advocate and respondent — Subse¬ 
quent rejection of application under proviso — 
Propriety. 

It is not open to theCourt to reject an application 
to appeal “in forma pauperis ” under the proviso 
to O. 44, R. 1, after notices were issued to the 
Government Advocate and the respondents. A.I. 
R. 1933 All. 11; 6 Pat. 687 and 7 Pat. 825, Foil. 
( Zia-ul-Hasan and Smith, JJ.) Asa Ram v. 
Puttoo Lal. 165 I.C. 276 (1)=9 R O. 189=1936 
O.W.N. 875=1936 O.L.R. 624=A IR. 1937 
Oudh 2. 

-O. 44, R. 1, Proviso— Notice issued to 

opposite party and Government Advocate—Power 
of Court to reject application under proviso. 

When notice has been issued upon an applica¬ 
tion under O. 44, R. 1, to the opposite party and 
the Government Advocate, it is still open to the 
Court under the proviso to that rule to reject the 
application unless, upon a perusal thereof, and of 
the judgment and decree appealed from, it sees 
reason to think that the decree is contrary to 
law or to some usage having the force of law, or 
is otherwise erroneous or unjust. ( Snvastava , 
Ag. C. JNanavulty and Zia-ul Hasan, JJ.) 
Hubshi Mian Ilmas Khwaja Sara v. Mehdi 
Hasan Khan. 166 I.C 284=9 R O. 298=1937 
O W N 14=1937 O.L.R. 1=A.I.R. 1937 Oudh 
222 (F.B.). 

-0.44, R. 1 Proviso — Rejection of applica¬ 
tion—Court if bound to hear arguments prior 
to. 

All that an appellate Court is required to do 
under O. 44, R. 1 Proviso is that it should peruse 
the application for leave to appeal as a pauper and 
the judgment and decree appealed from. It 
cannot be held that an appellate Court must hear 
arguments in support of an application for leave 
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to appeal in forma pauperis, for to hold so would 
be to add something to the law on the subject and 
not to interpret it. (Zia-ul Hasan and Yorke, 
JJ ) Ram Lal v. Kali Charan. 1938 O.W.N. 
1246 

-O. 44, Rr 1 and 2— Application to appeal 

as Pauper — Duty of Court — Procedure —Ex parte 
order admitting application—Respondent’s right 
to question its propriety. 

The correct procedure on the presentation of 
an application for leave to appeal as a pauper is, 
if the Court does not see fit to reject the applica¬ 
tion on hearing the applicant only, to issue notices 
(without calling for the records , in Form No 11 
of Appendix. G-, C.P. Code, to the respondent and 
the Government Pleader, and then to hear all 
parties in regard to the question raided by the 
proviso to R. 1 of O. 44 and come to a decision 
thereon, and also to decide the question of pau¬ 
perism if that falls to be decided under R. 2. If 
an application for leave to appeal in forma 
pauperis is admitted in the absence of the respon¬ 
dent, and without notice to him it is open to him 
at the final hearing of the Rule to show that the 
case does not satisfy the proviso to R. 1 of O- 44. 
(Dunkley. J.) Maung Nyein v. The Burma 
Electric Supply Co., Lto., Mandalay. 1938 
Rang. L.R. 651 = 180 I.C 374 = 11 R.R. 390=A.I. 
R. 1939 Rang. 25 

-[as amended by the Government of India 

(Adaptation of Indian Laws) Order 1937], 
0.45, Rr. 2 and 17—Procedure—Dismissal of 
civil revision petition by single Judge of High 
Court—Certificate as to substant al question of 
interpretation of Government of India Act grant¬ 
ed—Application for leave to appeal to Federal 
Court—Certificate—If to be applied for or grant¬ 
ed—Court—If bound to consider whether sub¬ 
stantial question of interpretation arises. See 
Government ok India Act (1935), S. 205 (1). 
(1940) 2 M L J. 170. 

-O. 45, R. 3— Scope — Omission to state 

explicitly grounds — Effect—Summary dismissal. 

Where the applicant for leave to appeal to His 
Majesty in Council, knowing full well that the 
requirements of S 110, C. P. Code, are not ful¬ 
filled, omits to say and is unwilling to say expli¬ 
citly how his case is a fit one for appeal to His 
Majesty in Council, the petition deserves to be 
summarily dismissed on that sole ground. ( Drake 
Brockman, S.M. and Knox, J.M.) Jagdamba 
Prasad^. Ram Gopal Singh. 1936 R.D. 120. 

-O. 45, R. 4— Applicablity — Conditions — 

Two different suits having but one common ques¬ 
tion between them but having other different 
questions also—Joint trial—Separate judgments — 
Appeals—Joint hearing and single judgment — 
Consolidation for purposes of appeal to Privy 
Council — Permissibility—Discretion of Court. 

O. 45, R. 4, requires that the questions for 
determination in the several suits sought to be 
consolidated shall substantially be the same. The 
fact that there is one common question does not 
entitle an applicant to an order for consolidation 
when there are other questions which are not 
common. Thebasisofan order for consolida¬ 
tion must be that the several suits involve sub¬ 
stantially the same questions. Two different suits* 
which had among others one question in common 
were tried together in the trial Court, but there 
were separate judgments. The appeals from- 
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th°se judgments were heard together and dealt 
with in one and the same judgment. Applications 
were made for leave to appeal to His Majesty in 
Council and also for an order consolidating the 
two appeals. Totalling the values placed on the 
respective claims, the suit, if consolidated, would 
comply with the condition with regard to value. 

Held, that the case did not come within O. 45, 
R. 4, and there could therefore be no order for 
consolidation. 

Held , further, that the Court under the rule had 
a discretion to consolidate or not and was not 
bound to grant an order of consolidation as of 
course. {Leach, C.J. and Somayya, J.) Bat.ana- 
gayya Chetti v. Varadarjulu Chetti. I.L.R. 
(1939) Mad. 593=1939 M W.N. 353=184 I.C. 
832=12 R M. 498=49 L.W 470=A.I.R. 1939 
Mad. 734=f 1939) 1 M.L J 610. 

-O. 45, R. 4 — Consolidation — Inherent 

power of High Court. 

In a case to which O. 45, R. 4, does not in terms 
apply as when the appeals arise out of one and 
the same suit and not out of two separate suits, 
the High Court has no inherent power for con¬ 
solidating appeals to the Privy Council for the 
purpose of security for costs. Ordinarily inhe¬ 
rent powers exist as regards matters relating 
exclusively to the proceedings in the Court which 
exercises such powers. There is no authority 
for holding that the High Court has inherent 
power to make orders relating to appeals pending 
before the Privy Council when there is no 
specific provision in the rule and when the 
relevant rule is confined to particular cases. 

( Sulaiman , CJ. and Bennet J.) Mukandi Lal 
v . Hashmat-un-Nissa. I.L.R. 1937 All 105= 
166 I.C. 283=9 R.A. 394=1937 All. L.R. 18= 
1936 A W.R. 883 = 1936 A L.J. 1025=A.I.R 
1936 All. 832. 

——O. 45, R. 4— Consolidation of appeals — 
Power of High Court — R. 7 of Schedule to Rules 
of Indian Order in Council. 

R. 7 of the Schedule to the Rules of the Indian 
Order in Council (9th February, 1920), regard¬ 
ing appeals to the Privy Council invests the High 
Court with power to allow consolidation of 
appeals for the purpose of giving security in 
cases not falling directly within the scope of 
O 45, R. 4. (Coldstream and Bhide, JJ.) 

Chandar Bhan v . Fateh Sher. 179 I.C. 53 = 11 
R.L. 519=40 P.L.R. 658=A.I.R. 1938 Lah. 
207. 

——O. 45, R. 4— Consolidation of suits—When 
allowed. 

Two separate suits were filed for possession of 
two separate plots of land, the valuation being 
Rs. 7,800 and Rs. 6,500 respectively. The basis of 
the alleged title in the two suits was totally 
different. Both were tried in the same Court and 
v. ere between the same parties and with the con¬ 
sent of the parties both cases were consolidated. 
The suits came up for hearing on same days, 
the evidence was recorded on same days and 
arguments were heard on the same day. Though 
the evidence was recorded on the same day, there 
was no production of the evidence on points com¬ 
mon to both the cases or consideration of 
common arguments affecting them. They were 
disposed of by one single j udgment, but separate 
issues were mentioned and the two cases were 
dealt with separately; the decrees granted were 
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also entirely separate. The Court in which the 
suits were filed and said to be consolidated had 
unlimited pecuniary jurisdiction and no question 
of pecuniary valuation arose then: 

Held, that there had never been consolidation 
of the two suits for the purpose of pecuniary 
valuation and they could n >t be consolidated for 
the purposes of appeal to His Majesty in Privy 
Council and that the applicant could press his 
petition for leave to appeal only in respect of one 
of the two suits. ( Middleton, J.C., and Mir 
Ahmad, A.I C.) Secretary of State v. Radha 
Devi. 169 I.C. 926=10 R. Pesh. 11=A.I.R. 1937 
Pesh. 61. 

- O. 45, R 7 — Compliance — Security for costs 

under—Time for—Security bond executed and 
filed in Court by surety within lime—Subsequent 
withdrawal by surety from undertaking—Deposit 
of. cosh —Sufficiency — Security — If furnished 
ivithin time. 

An applicant for leave to appeal to the Privy 
Council was allowed at the time of grant of leave 
to furnish security of another kind than in cash 
or Government securities. One S. N. executed a 
hypothecation bond, becoming surety for payment 
of the respondent’s costs in the Privy Council 
appeal and hypothecadng immovable property 
which was declared sufficient. The bond was duly 
registered and filed in Court within the time 
limited by O. 45, R. 7, but when the bond was sent 
for verification, .9. N. stated that he was not will¬ 
ing to stand surety any longer. The applicant 
then deposited the requisite amount in cash in 
Court. The respondent objected that the security 
was not deposited in time as required by O. 45, 
R. 7. 

Held, that the security should under the 
circumstances be deemed to have been furnished 
on the date on which the hypothecation bond was 
filed in Court and not on the date on which the 
amount was deposited, and that for all technical 
requirements of O. 45, R. 7, the security must be 
held to have been furnished within time. 
(Niamatullah and Verma, JJ.) Bishan Singh v. 
Shiam Lal. 174 I.C. 249=10 R.A. 550=1938 
A.L.R. 251=1937 A.L.J. 1362=1938 A.W.R. 9 
(H.C.)=A.I.R. 1938 All 131 

-O 45, R. 7 and P. C. Rules. R. 9— Deficit 

in the security—Extension of time fixed—Powers 
of Court. 

Under R. 9 of the Privy Council Rules the 
High Court has full discretion to extend the time 
for filing the security or to extend the time to 
make good any deficiency in the security 
furnished. ( Thomas . C.J. and Zia-ul-Hasan, J.) 
Rata Mohan Manucha v. Manzur Ahmad 
Khan. 14 Luck. 335=11 R. O. 112=178 I.C. 
389=1938 O.W.N. 1121 = 1938 O.L.R 485= 
1938 A W R (C.C.) 113=A.I R. 1939 Oudh 42. 
—O. 45, R 7— Extension of time for furnish¬ 
ing security—Jurisdiction of High Court. 

The High Court has no jurisdiction to extend 
the time for furnishing security by an appellant 
to the Privy Council beyond the period prescribed 
by O. 45, R. 7. ( Derbyshire, C. J. and Mukherjea, 

J.) Akimuddin v. Fateh Chand. 44 C.WJN. 

- O. 45, R 7 —Extension of time for furnish¬ 
ing security—Power of High ('Ourt—Privy 
Council Rules, R. 9—C. P . Code, 0^2, R. 66 
{Rangoon). 
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The High C >urt has power for cogent reasons 
to extend the time for furnishing security beyond 
that which would be allowed by O. 45, R. 7, if it 
were read alone. ( Roberts . C.J. Baguley and 
Sharpe, JJ.) Ismail Piperdi v. Momin Hi Bi. 
1939 Rang.L.R. 668=185 I.C. 819=12 R.R. 234 
=A.I.R. 1940 Rang. 12 (F.B.). 

■ —O. 45, R 7— Extension of time for giving 
security—Power of Court. 

Court cannot extend time for giving security 
beyond the period prescribed by O. 45 R. 7. 
(Coldstream and Bhide, JJ.) Chandra Bhan v. 
Fateh Shf.r. 179 I.C. 53=11 R.L. 519=40 
P.L.R. 658=A.I.R. 1938 Lah 207. 

-O. 45, R. 7— Extension of time — Powers of 

Court. .... 

The provision relating to the time within which 
security is to be given embodied in O. 45, R. 7, 
is directory only and the Court from which the 
appeal is preferred has power to extend the lime 
if cogent reasons are forthcoming. ( Addison, 
Ag CJ\ and Din Mahomed. J.) Premila Devi v. 
Peoples Bank of Northern India, Ltd. 180 I.C. 
393=11 RL. 683=40 P.L.R. 712=A.I.R. 1938 
Lah. 725. 

-O. 45, R. 7 — Furnishing of security — Time 

expiring during vacation — Security, if can be 
furnished on reopening day. 

If the time for the furnishing of the security 
under O. 45, R. 7, expires on a day when the 
Court is closed for the vacation, compliance with 
the order of security can be deferred until the 
day when the Court reopens. ( Addison, Ag.C.J. 
and Din Mahomed, J.) Premila Devi v. Peoples 
Bank of Northern India, Ltd. 180 I C. 393= 
11 R.L. 683=40* P.L.R. 712=A.I.R. 1938 Lah. 
725. 

-O. 45, Rr. 7 and 17— Order refusing to 

extend time for deposit of printing cost—Appeal 
to Federal Court—If lies. 

Gwyer , C. J .—The Federal Court has no power 
to entertain any appeal from an order of the 
High Court refusing to extend the time for 
receiving the deposit of printing cost in respect 
of an appeal to the Federal Court, and even if it 
has, it should be slow to interfere with the 
exercise of the High Court of its discretion in a 
matter of this kind. 

Sulaiman, J .—There is no revisional power for 
interference with the order. And even if there 
is an appeal the Federal Court should not inter¬ 
fere with the non-exercise of a mere discretion 
by the High Court, unless some questions of 
principle are involved. (Gwyer, C. J., Sulaiman 
and Varadachariar, JJ.) Lachmeshwar Prasad 
Shukulz/. Girdhari Lal Chaudhuri. I L.R 
(1940) Kar. (F.C ) 1=187 I.C. 670=12 R.F.C. 
33=1940 O.LR. 300=1940 P.W.N. 260= 
3 F.L.J. 15=21 Pat.L.T. 309=1940 M W.N. 
464=42 P.L.R, 312=6 B.R 543=71 C.L.J. 327= 
A.I.R. 1940 F.C. 26. 

-O. 45, R. 7—Spope—Powers of Court— 

Application by solicitor of successful respondent 
for payment of deposit towards fees due from 
respondent—Powers of High Court to order. 
See Solicitor and client — Agreement for 
REDUCED FEE. 41 Bom L.R. 410. 

-0. .45, R. 7— Scope—Privy Council Rules, 

R. 9—Extension of time for security—Discretion 
of Court—Limits to power of Court. 


The discretion given to the Court under R. 9 of 
the Privy Council Rules is a general one, which 
does, if the justice of the case requires it. enable 
the Court to extend the time for lodging security 
to any extent; but in exercising that discretion, 
the Court must have regard to the fact that 
under 0.45, R. 7, the extension of time is strictly 
limited, and it would require a strong case to 
induce the Court to hold that justice requires an 
extension of time beyond the limit specified in 
that rule. ( Beaumont, C. J. and IVadia, J.) 
Shankar v. Puttauai. I L.R. M939) Bom. 
556=41 Bom.LR. 947 = 185 I.C. 410 = 12 R.B. 
237=A.I.R. 1939 Bom. 483. 

- O. 45, R. 7 and P. C. Rules. R 9 —Time 

for furnishing security—Power of High Court to 
! extend. 

The High Court has power under R. 9 of the 
Rules to extend the period allowed for furnishing 
• the security and making the deposit required by 
; O. 45, K. 7, beyond the periods mentioned therein. 

| The provisions of R. 9 are wide and general in 
their terms. The discretion conferred should be 
exercised only in exceptional circumstances and 
where an extension is clearly supported by con¬ 
siderations of justice and equity. (Thom, C.J ., 
Rachhpal Singh, Collister. AlIsop and Ganga 
Nath, JJ.) Bishnath Singh v. Collector of 
Benares. I L.R. (1939) All. 549=1939 O.L.R. 
291 = 181 I.C 378=11 RA 560=1939 A L.J. 
278=1939 A W.R. (H.C.) 322=1939 O.W.N. 
366=A I R 1939 All. 299 (F.B ). 

- O. 45. R. 7 —Time for furnishing security 

and making deposit—Power of Court to extend — 
Privy Council Rules, R. 9. 

In an appeal to His Majesty-in-Council the 
High Court has power under R. 9 of the P#C. 
Rules to extend the period allowed for furnishing 
the security and the making of the deposit requi¬ 
red by O. 45, R. 7, C. P. Code, beyond the period 
mentioned therein, but the power should not be 
exercised without cogent reason. (Leach, C. J., 
Madhavan Nair and Varadachariar, JJ.) Ramayya 
v Lakshmayya. I.L.R. (1938) Mad. 1007= 
177 I.C. 188=11 R.M. 276=1938 M.W.N 678= 
48 L.W. 35=A.I.R. 1938 Mad. 796=(1938) 2 
M.L.J. 128 (F.B.). 

- O. 45, R. 7 (1) — As applied to Federal 

Court appeals—“Date of the decree”—Meaning 

°f • 

The phrase “date of the decree” in O. 45, R. 7 
(1), as applicable to Federal Court appeals, 
means the date which the decree bears or the 
date upon which the judgment was pronounced. 
The starting point of time in the rule is undoub¬ 
tedly the date which the decree bears and not the 
date when the decree was actually signed. (Har¬ 
ries, C.J., Fast Ali and Aganvala, JJ.) Lachh- 
meshwar Prasad Sukul v. Girdhari Lal. 19 
Pat. 123=1939 P W.N 807=20 Pat.L.T. 905=6 
B.R. 159=185 I.C. 353=3 Fed.L J. (p. II) 1=12 
R.P. 353=A.I R. 1939 Pat. 667 (F.B.). 

--(as amended in 1920), O. 45, R 7 (1)— 

As applied to Federal Court appeals—Time for 
deposit of printing charges—Powers of High 
Court—Sufficient grounds for extension—Order 
in Council of 1920, R. 9 —Applicability to Federal 
Court appeals . 

Harries, C.J. and Fasl Ali , J. — Under O. 45, 
R. 7 (l), C. P. Code, as amended by Act XXIV 
of 1920, the printing costs have normally to be 
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deposited within ninety days. An extension of 
time may be granted for deposit of printing char¬ 
ges after the expiry of 90 days upon cause being 
shown, but such extension of time cannot exceed 
60 days, and if this further period of 60 days has 
elapsed, the Court has no power under the rule 
as it stands to grant further time. The words 
are mandatory and limit the discretion of the 
Court. So far as appeals to His Majesty in 
Council are concerned in view of the language of 
R. 9 of the Order in Council of 9th February, 
1920, the High Court has power in proper cases 
to extend time for making deposits of printing 
costs beyond the limits fixed by O. 45, R. 7. 
The word “Code” in O. 9, R. 1 of the 
Federal Court Rules means the Code as 
amended or modified by any Order in Council 
and in particular as modified and adapted 
by the Government of India (Adaptation of 
Indian Laws) Order, 1937. Since O. 45, R. 
7, has been modified by Order in Council 
of 9th February, 1920, power is also given to 
the Court in relation to Federal Court appeals to 
extend time to make a deposit by reason of O. 9, 
R. 1 of the Federal Court Rules. But such 
power should be exercised with great caution 
and only where there are cogent reasons. In 
other words, it is only when the justice of the 
case demands that Courts should extend time, or 
that such extension should be given. The circum¬ 
stance that the appellant had a serious illness 
which incapacitated him from attending to any 
work would amount to cogent reasons for exten¬ 
sion of time. So also, where there is misunder¬ 
standing as to what business wouTd be transacted 
in the office of the Court during the vacation, and 
where the appellant is under the impression that 
it would be enough if the money is deposited on 
the reopening day although the period expires 
during the vacation, it must be held that there 
are cogent reasons for extending time. It may 
be true that the Court is not closed during the 
vacation, and money can be deposited, and if ten¬ 
dered, will be accepted. But when there is consi¬ 
derable confusion as a result of no orders having 
been issued as to what the Court will or will not 
do during the vacation, a litigant cannot be blam¬ 
ed if he honestly believes that he could deposit 
the money on the re-opening day of Court. 

Agarwala, J. —Neither R. 9, nor any other rule 
of the Order in Council of 1920, applies 
to appeals to the Federal Court, and conse¬ 
quently, the High Court has no power to extend 
the time prescribed by O. 45, R. 7 (1), C. P. Code, 
in the case of appeals to the Federal Court. The 
Court is closed for ordinary business during the 
vacation. The fact that the office of the Court is 
open while the Court itself is closed for judicial 
business will not deprive a litigant of the exten¬ 
ded period for doing an act to which S. 10 of the 
General Clauses Act applies. ( Harries , CJ., Fazl 
Ali and Agarwala , //.) Lachmesh war Prasad 
Sukul v Girdhari Lal. 19 Pat. 123=1939 P. 
W.N 807=20 Pat.L.T. 905=6 B.R. 159=185 I 
C. 353=3 Fed.L.J. (p. II) 1=12 R.P. 353.=A.I. 
R. 1939 Pat 667 (F.B.) 

-O. 45, R. 7 proviso— Application for per¬ 
mission to furnish security otherwise than in cash 
or Government securities—Time for making. 

Under O. 45, R. 7, an application for permis¬ 
sion to. furnish security otherwise than in cash or 
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in Government securities must be made at the 
time of the grant of the certificate. The proviso 
to the rule precludes the Court from granting an 
application of this nature at a later stage. (Leach, 
C.J. and Krtshnaswami Aiyangar, J .) Sreerama- 
murthy v Mannaluri Rama Rao. 1939 M.W. 

N. 487=49 L W. 716=(1939) 2 M.L.J 521. 

O. 45, Rr. 8 and 17 — Appeal to Federal 
Court not admitted by High Court after grant of 
certificate Prosecution of appeal before Federal 
Court—If barred—Government of India Act. 
S. 205 (1). ' 

Per Gwyer, C.J. —The absence of any admission 
by the High Court of an appeal to the Federal 
Court is not a statutory bar to the prosecution of 
the appeal before the Federal Court. The provi¬ 
sions of O. 45, are procedural provisions only, and 
the noncompbance with R. 7 of that order rela¬ 
ting to the deposit of printing costs does not 
necessarily oust the jurisdiction of the Federal 
Court, if a certificate under S. 205 (1) of the 
Constitution Act has once been given. (Gwyer, 
C.J., Sulaiman and Varadachariar. JJ.) Lach- 
meshwar Prasad Shukul v. Girdhari Lal 
Chaudhuri. I.L R. (1940) Kar. fF.C ) 1=187 
I.C. 670=12 RFC. 33=1940 O.L.R. 300=1940 

P. W.N. 260=3 F.L.J. 15=21 Pat.L.T. 309=1940 
M.W.N. 464=42 P.L.R 312=6 B.R. 543=71 C. 
L. J. 327=A I.R. 1940 F.C. 26. 

- O. 45, R. 9 — Acceptance of security—When 

may be revoked. 

Under O. 45, R. 9, the Court has power to re¬ 
voke the acceptance of the security furnished 
under R. 7 only before the admission of ihe 
appeal under R. 8 and not at any subsequent stage. 
(Addison, Ag.C.J. and Din Moltamed, J.) Pue- 
mila Devi v. Peoples Bank of Northern India, 
Ltd 180 I.C. 393=11 R.L. 683=40 P.L.R. 712 
=A.I.R. 1938 Lah. 725. 

“——O. 45, R. 13 (2) (d) — Mortgage suit — Pre¬ 
liminary decree against sons of the mortgagor 
and his step-brother—Appeal to Privy Council by 
his step-brother—Final decree in the meanwhile 
— Execution—Application for stay of—Whether 
maintainable. 

O. 45, R. 13 (2) (d) enables the High Court in a 
proper case, even though no appeal has been filed 
against the final decree and the appeal pending 
before the Privy Council, as in this case, is only 
with respect to the preliminary decree, to pass 
necessary orders in order to safe-guard the 
rights of an applicant when he asks for stay of 
execution of the final decree. (Madhvan Nair, 
O.C.J. and Krishnaswami Ayyangar, J.) Rama- 

NATHAN ChETTIAR V. VlSWANATHAN CHETTIAR.. 

I.L R. (1939) Mad. 135=180 I.C. 85=11 R M. 
656=1938 M.W.N. 1070=48 L.W. 689=A.IR. 
1939 Mad. 50=(1938) 2 M.L.J. 764. 

-O. 45, R. 15— Applicability— Restitution 

application—Successful appellant if bound to ap¬ 
ply first to High Court—High Court directing 
application for restitution to be presented to 
particular Court — If final — Plea of want of juris¬ 
diction—If can be raised. 

O. 45, R. 15, C. P. Code is not applicable to an 
application for restitution under S. 144, such an 
application is not one in execution. # When a 
successful appellant before His Majesty in 
Council applies for restitution, it is not necessary 
for him to apply uhder O. 45, R. 15. He has a 
right to approach the Court which passed the 
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decree and claim restitution, and the Court of 
first instance has an inherent power to order res¬ 
titution. There is no law compelling such person 
to apply first to the High Court under R. 15 of 
O. 45. Nor has the High Court any power to 
decide on an application under O. 45, K. 15, to 
which Court an application for restitution has to 
be made. If the High Court decides that and 
directs the application to be presented in a parti¬ 
cular Court, that is not final or conclusive; and 
the respondent to an application for restitution 
can raise the plea that the Court in which it is 
made pursuant to the direction of the High 
Court has no jurisdiction to decide the restitu¬ 
tion application. (Harries and Rachhpal Singh, 
//.) Skinner v. Skinnf.r. I L.R (1937) All. 
670=1937 A.W.R. 510=1937 A.L.J. 588=1937 
A.L.R. 713=170 I.C. 706=10 R.A. 157=A.I R. 
1937 All. 515 

- 7 O. 45, R. 15 —Application under — Form — 

Specific prayer for transmission to Court con¬ 
cerned, if necessary—Procedure adopted by Chief 
Court, Oudh with reference to such applications. 

When an application under O. 45, R. 15, prays 
that the memo of costs be prepared, it includes 
also a prayer for transmission of the order to 
the Court concerned. The usual practice adopted 
by the Chief Court of Oudh with reference to 
such applications is to send them to the ofiice for 
necessary action. It is the office that then pre¬ 
pares the memo of costs and transmits it to the 
Court concerned without any further directions 
or orders of the Court. ( Thomas, C.J and 
Yorke, J.) Suraj Kuf.r v. Deo Singh. 14 Luck. 
243=11 R. O. 101 = 178 I.C. 242=1938 O L. 
R 476=1938 O.W.N, 1045=A.I.R. 1938 Oudh 
250. 

“ 7 O' 1 ^5, R. 15 —Mandatory provision—Order 
by trial Court by way of restitution before trans¬ 
mission of order of His Majesty in Council- 
Legality. 


T.he provisions of O. 45, R. 15, are mandatory 
Where a decree for pre-emption passed by the 
Chief Court on appeal was reversed by the Privy 
Council, and the trial Court passed, at the requesl 
of the pre-emptor,, an order by way of restitution 
directing payment to his creditors out of the pre¬ 
emption money deposited by him, before the 
order of His Majesty in Council had been trans¬ 
mitted to it from the Chief Court under O. 45 , 
K. 15, the order of the trial Court made in viola¬ 
tion of its provisions is quite irregular if no! 
altogether without jurisdiction. The fact that 
the other party himself obtained possession of 
the villages for which a decree for preemption 
had been passed by the Chief Court and also took 
a rateable share out of a portion of thepre- 
emption money before any proceedings were 
taken by him under O. 45, R. 15, could not invesl 
the Court with jurisdiction which it did not pos¬ 
sess nor regularise its action in making the order 
for payment in question, if otherwise irregular 
{Srxvastava and Nanavutty, //.) Birendra 
Bikram Singh v. Basdeo. 12 Luck 52=160 I C 
814=8 R O. 281=1936 O W.N. 262=1936 O L 
R. 109=A.I.R. 1936 Oudh 185. 

“7 O. 45, R. 15 ( 2 )—Order for costs — Execu- 
tton — Costs—What it includes. 

Where their Lordships of the Privy Council 
direct that the costs incurred by the successful 
appellant, in the Judicial Commissioner's Court 
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should be paid by the respondent, such costs in¬ 
clude the printing charges and other expenses 
incurred by the appellant in the Judicial Commis¬ 
sioner's Court for presentation of the appeal to 
the Privy Council, and the appellant is also en¬ 
titled to the costs of the execution. ( Middleton , 
J.C. and Mir Ahmad, A.J.C.) Kala Ram v. 
Punjab National Bank, Lid. 167 I.C. 879=9 
R. Pesh. 101=A.I.R. 1937 Pesh. 3. 

--O. 45, R. 15 (2) — Transmission for execu¬ 
tion of the order in council — Directions, if neces¬ 
sary. 

When an order of His Majesty in Council is 
transmitted for execution under O. 45, R. 15 (2) 
it is not necessary to give any further directions 
and particularly so, when they are not asked for. 
(Thomast C.J. and Yorke, J.) Suraj Rule v. Deo 
Singh. 14 Luck. 243=11 R. O. 101 = 178 I. 
C. 242=1938 OLR. 476=1938 O.W.N. 1045= 
A.I.R. 1938 Oudh 250. 

-O. 45, R. 17 —Application to High Court 

before granting of certificate — Irregularity. 

Rule 1/ which has been added to O. 45, by the 
Government of India (Adaptation of Indian 
Laws) Order. 1937, assumes that a certificate 
under S. 205 of the Constitution Act has already 
been given and an application to the High Court 
under O. 45 is, therefore, irregular where no such 
certificate has been granted. {Gwyer, C.J , Sulai- 
man and Varadachariar, J J.) Raja Prithwi 
Chand Lall Choudhury v. Sukhraj Rai. I.L. 
R. U940) Kar. (F.C.;52=187 I. C. 453=12 R F. 
C. 22=3 Fed.L.J. 64=21 Pat.L.T. 405=6 B.R. 
498=1940 O.L.R. 263=52 L.W. 122=1940 M. 
W. N. 685=1940 P.W.N. 700=44 C W. N. 
(F.R.) 29=A.I.R. 1940 F C. 25=(1940) 1 M L. 
J. (Supp.) 28. 

-O. 46, R. 1— Applicability—Application for 

execution of award under Bombay Co-operative 
Societies Act, 1925— Reference— Competency. 

The condition precedent to a reference under 
O. 46, R. 1 is that the Court which refers is either 
hearing a suit or an appeal in which the decree is 
not subject to an appeal, or is hearing proceed¬ 
ings in execution of any such decree. An appli¬ 
cation to execute an award made under the provi¬ 
sions of the Bombay Co-operative Societies Act, 
1925, is not a suit or the execution of a decree in 
a suit; so that, O. 46, R. 1 can have no applica¬ 
tion {Davis, J.C. and Lobo, J.) Karachi Urban 
Co-°pera tiv e Bank, Ltd. v. Sahibdin. I L.R. 
(1940 j Kar. 4H= 188 I.C. 609=13 R,S.6=A.I.R. 
1940 Sind 111. 

-O. 46, R. 1— Question of law arising during 

execution Jurisdiction of Court to make refe¬ 
rence — Conditions. 

In order that a Court shall have jurisdiction to 
make a Reference under O. 46, R. 1, C. P. Code, 
in connection with a question of law arising dur¬ 
ing the execution of a decree, it must be shown 
that the decree itself was not subject to appeal. 
A second condition necessary to give a Court 
jurisdiction to make such a reference is th ^11 the 
Court itself shall entertain reasonable doubt on 
the question to be referred. If it has come to a 
definite decision on the question, it has no juris¬ 
diction to make a reference. {Khundkar and 
Lodge , //.) Manindra Nath Ghose v. Mandar 
Biswas. 44 C.W.N. 1067. 

-O. 46, R. 1— Scope — Reference by Court 

after giving its decision — Competency—Govern¬ 
ment letter expressing contrary view brought to- 
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its notice after its decision—If sufficient ground 
for reference. 

O. 46, R. 1, C. P. Code, contemplates a pending 
proceeding. If a Court gives its decision in a 
matter, it becomes functus officio and is not com¬ 
petent to refer the matter thereafter under the 
rule. VVheie after the Court gives its decision on 
a certain point a Government letter expressing a 
view contrary to that held by the Court is 
brought to its notice, and the Court refuses to act 
upon that view, even assuming the Court is not 
functus officio , the fact that the Government 
letter expresses a contrary view is not sufficient 
for the Court to say that it entertains a “reason¬ 
able doubt’’ on the point, and a reference by it in 
such circumstances is, therefore, incompetent. 
(Derbyshire, C.J. and Nasim Ali, J.) Hardayal 
Das v Akash Mahomed. 44 C.W N. 446 
-O. 47—Applicability—Insolvency proceed¬ 
ings—Power to review order of vesting made on 
annulment of adjudicat'on. See Provincial In¬ 
solvency Act, S. 37. 1940 M.W.N. 420. 

—«Q 47—Applicability—Non-service of 
notice of proceedings—Remedy of aggrieved 
party_Appeal or review. See Practice — Ap¬ 

peal. 1936 R.D. 449. 

-O 47—Applicability--Review under S. 250, 

Agra Tenancy Act. See Agra Tenancy Act, 
S. 250 1940 R.D. 193. 

-0.47—Construction—Power of succeeding 

Judge to review order of predecessor—Limits— 
S. 151—Scope. See C. P. Code. S. 151. I.L.R. 
(1939 > Kar 330. 

-O. 47. R. 1— '"Any other sufficient reason” 

—Misapprehension of counsel leading to omission 
to argue certain points in appeal-Erroneous im¬ 
pression in Judge's mind—If ground for review of 
judgment. 

If owing to a misapprehension the counsel for 
the respondent to an appeal does not urge all his 
arguments in support of the finding of the trial 
Court in favour of his client, and an erroneous 
impression is created in the mind of the judge 
that counsel had no arguments to urge to meet 
all the points raised by the appellant’s counsel, 
that would be analogous enough to an error 
apparent on the face of the record to be a suffi¬ 
cient reason for review under O. 47, R. 1 C. P. 
Code. There is a power <?f review in cases of 
mistake of counsel or mistake of the Judge lead¬ 
ing to errors in the j udgment though not apparent 
on the face of the record. (Patanjali Sastri, J ) 
Govinda Chettiar v. Varadappa Chettiar. 188 
I.C 263=12 R M 831=50 L.W. 568=1939 M. 
W.N. 1080=A I.R. 1940 Mad. 17=(1939) 2 M. 
L. J. 809. 

--O. 47, R. 1—“ Any other sufficient reason ”— 

What amounts to. 

The mere fact that the party seeking a review 
desires to have a fresh sifting of the evidence is 
clearly not a sufficient reason for review. ( Bur¬ 
ton , R.M. and Roughlon , H.M.) Madhorao v. 
Vyankatrao. 19 N L J. 276. 

- O. 47, R. 1—Applicability—Appeal—Dis¬ 
missal for non-payment of printing charges— 
Application to restore—If one for review. See 
Court Fees Act, Sch. I, Arts. 4 and 5. A.I.R. 
1938 Pat 111. 

-O. 47, R. 1— Applicability — New and im- | 

portant matter or evidence—Error or mistake 
apparent on face of the record—Meaning of— 


Appeal—Dismissal for failure to file appelant’s 
list—Application for restoration— If one for 

of Court - See C. P Code, S. 151. 
1939 P W.N. 832=A.I R 1939 Pat. 678 

~ R* 1 —Applicability—Proceedings 

under U. P. Encumbered Estates Act. See U P. 
Encumbered Estates Act, S. 6. 1937 A.W.R. 
268=1937 R.D. 103. 

— O 47, R. 1—Applicability—Second appeal 
Review of judgment—Application for on 
ground of discovery of material evidence—Com- 

i e 93 e 9RW S N. 909 P ' ^ S ’ 114 AND °' R ' 

7 7“^ 47, R 1— Application — Suit dismissed 

for default under O 9, R. 8 or under O. 17, R. 3— 
Remedy of plaintiff. 

Where a suit has been dismissed for default or 
under O. 17, R. 3 there is no ground for any 
application in review. The remedy of the plain¬ 
tiff lies either in an appeal if the order of dismis¬ 
sal is passed under O. 17, R. 3, C. P. Code, or is 
an application under O 9, R. 9, if the suit is dis¬ 
missed for default. (Darling, S.M. and Bomford, 
J.M.) Balwanti v. Badal. 1938 A.W.R. (B. 
R.) 115=1938 R.D. 184. 

-O. 47, R. 1—Application under—Subse¬ 
quent presentation of appeal—Competency— 
Grant of review—Effect. See Appeal — Compet¬ 
ency. 43 L.W 542. 

- O. 47, R. 1— Bench of Judges — Mistake 

apparent in judgment of one Judge—Grant of 
review. 

When two Judges sit on a Bench and dictate 
two separate judgments, judgment of any one of 
them by itself cannot be a basis of a decree. The 
judgment of one must be accompanied by an ex¬ 
pression of concurrence by the other or there 
should be one conjoint judgment, to be a judg¬ 
ment of the Court. It is in this sense that the 
term ‘‘judgment’’ is used in S. 114 or O. 47, R. 1. 
Under these provisions, any person considering 
himself aggrieved by a decree or order on ac¬ 
count of some mistake or error apparent on the 
face of the record, may apply for “a review of 
judgment" to the Court which passed the decree 
or made the order. Where two judgments cons¬ 
titute the ‘judgment" of one single Court, if one 
is vitiated by mistake or error apparent on the 
face of the record, that one cannot be a valid 
material on which a decree can be founded. The 
necessary consequence of the situation is that the 
other judgment, though not vitiated by such mis¬ 
take or error, cannot by itself constitute the pro¬ 
per basis of the decree of the Court, for either 
one conjoint judgment or two concurring judg¬ 
ments are needed as the basis of the decree of the 
Court and h~nce application for review should be 
granted. (Mya Bu and Baguley, JJ.) Maung 
Po Hla v. Ma Ngwe Sint. 167 I.C. 449=9 RR. 
315=A.I.R. 1937 Rang 56. 

- O. 47, R. 1— Competency of review — Order 

of Court cancelling arbitration and fixing case for 
evidence. 

A review of an order of Court cancelling a 
reference to arbitration and fixing the case for 
evidence is competent, and it depends upon cir¬ 
cumstances whether the order passed in review is 

correct or not. (Dalip Singh. J.) ^■ A J6 zA ?2 ^ 
NurAhmadi. 189 I.C 466=13 R.L. 77=42 R. 
L.R. 124=A. I.R. 1940 Lah. 276. 
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——O. 47, R. 1 —Consent decree—Review on 
ground of fraud or mistake — Permissibility. 

A review of a consent decree on the ground 
that it was obtained by fraud, or by mistake, can¬ 
not te had, and the consent decree can be set 
aside only by means of a separate suit. A I.R. 
1922 P C. 112, Foil.; A.I.R. 1929 Cal. 470, Rel. on. 
(Dunkley , /.) U Po Htu v. Ma Than Yin. 164 
I.C. 785 (2)=9 R.R. 143=A.I.R. 1936 Rang. 
389. 

-O. 47, R. 1— Error apparent on the face of 

the record — Meaning. 

A clerical error not affecting the decision of the 
case is not an error apparent on the face of the 
record which will justify a review ; nor can there 
be an error apparent on the face of the record 
when considerable research would be necessary to 
establish them if at all. ( Burton , R M. and 
Roughton, H.M.) Madhorao v. Vyankatrao. 
19 N.L J. 276. 

-O 47, R. 1 —Error apparent on face of re¬ 
cord—Meaning of. 

A mistake of law is not sufficient in itself to 
grant a review. The error must be patently 
gro>s and manifest. A question so debatable as 
one, whether the liability to perform a contra t 
or to pay damages in breach, is included within 
the terms “debts and liabilities” of a special 
enactment, cannot be said to be an error apparent 
on the face of record within the meaning of O. 47, 
R. 1. It is a difficult auestion of law. (Davis, J. 
C. and Weston, J.) Mir Haji Ghulam Shah v. 
Khanchand. I.L.R. (1939) Kar. 330=182 I. 
C. 154=11 R.S. 250=A I.R. 1939 Sind 137. 

O. 47, R. 1—“Error apparent on the face 
of the record”—Meaning of—Award compulsorily 
registrable not registered—Decree passed on 
award without attention of Court being drawn— 
Review—Power of Court. See Registration 
Act, Ss. 17 (1) ( b ) and 49. 40 Bom. LR. 

952. 

'O* 47, R. 1 —Error apparent on face of 
record—Omission to mention and discuss a certain 
decision in judgment. 

The omission to mention and discuss a certain 
decision in the judgment is not an error apparent 
on the face of the record within the meaning of 
0.47, R. 1. ( Nanavutty , J.) Shankar Prasad 
v. Mohammad Taqi. 1937 O.W.N. 342. 

“7 -0.47, R. 1— Grounds for review — Advocate 

abandoning contention owing to misconception. 

Where it is alleged that the defendant's advo- 
cate thought that the Court had formed a certain 
ojpimon of the plaintiff’s evidence and because of 
this belief he abandoned a certain contention 
which was one of the contentions to be put before 
the Court, this is not sufficient reason for allow¬ 
ing review. (Spargo, J ) Eshar Dutt Singh v, 
Jamuna Singh. 189 I.C. 570 = 13 R.R 44=A I 
R. 1940 Rang. 144. 

~~ rO. 47, R. 1— Ground for review — Appeal 
dismissed as barred by limitation—Counsel for 
appellant subsequently discovering that rules of 
Financial CommissionW requiring payment of 
copying fees along with application, were not 
being enforced—Appellant, according to practice 
prevailing, found entitled to more time as being 
time requisite for obtaining copies which brought 
appeal within limitation. 

Counsel for appellant whose appeal was dis¬ 
missed 6n the preliminary ground, that it was 
barred by limitation and who was taken by 
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surprise discovered subsequently that the rules of 
the Financial Commissioner requiring the pay¬ 
ment of copying fees on the day when the appli¬ 
cation was presented, were not being observed 
and that according to the existing practice the 
copying fees were to be paid only when the pro¬ 
bable cost of the cop>ing was ascertained It was 
found that according to the practice which pre¬ 
vailed, the appellant had paid the copying fees 
when demanded and that the appellant was en¬ 
titled to some more da>s as being time requisite 
for obtaining copies, which brought the appeal 
within limitation. 

Held, that there was sufficient ground for 
allowing review of the judgment-dismissing the 
; appeal as the counsel for appellant had discover¬ 
ed new important evidence which was not within 
his knowledge and could not be produced by him 
after the exercise of due diligence at the time 
when the judgment was delivered. (Young, C.J. 
and Abdul Rashid, J .) Shf.o Ram t». Luta Ram. 
166 I.C. 716=9 R.L. 411=A.I.R 1936 Lah. 

650. 

-O. 47, R. 1 —Ground for review—Decision 

wrong on merits. 

The words “any other sufficient cause” in R. 1 
of O. 47 mean a reason sufficient on grounds at 
least analogous to those specified immediately 
I previously; and a Court hearing an application 
for a review has, therefore, no power to order a 
review upon the ground that the decision was 
wrong on the merits. (Tek Chand, J ) Ram 
Rattan v. Dina Nath 186 I C. 22=12 R.L. 
333=41 P.L.R. 884=A.I.R 1939 Lah. 460 

-O. 47, R. 1 —Ground for review—Different 

views on question of law possible. 

Where the utmost that could be said is that a 
different view on certain questions of law is pos¬ 
sible, and where the so-called error of law is not 
apparent on the face of the record, there is hard¬ 
ly any ground for review. (Collister and Bajpai, 
JJ.) Ranbir Prasad v. Sheobaran Singh. 186 

I. C. 885=1940 O.L R. 184=12 R A 469=1939 
A.L.J 555=1939 A.W.R (H C.) 581=1939 R. 

D. 440=A.I.R 1939 All. 619. 

-O. 47, R. 1 —Ground for review—Document 

newly produced within knowledge of applicant at 
time of decree. 

Where it cannot be said that the document 
which is newly produced at the time of applica¬ 
tion for review was not within the knowledge of 
the applicant when the decree of the Court was 
passed, the mere production of the document is 
no ground for review. (Abdul Qayoom, C.J. and 
Kichlu, J.) Mani Ram v. Jew Nath. 39 P.L.R. 

J. and K. 145. 

-— O. 47, R. 1 —Ground for review—Erroneous 

admission of fact by Counsel. 

It is doubtful whether an erroneous admission 
of fact made by Counsel can be considered to be a 
. good ground for review. (Bhide, J ) Fateh 
Mahomed v. Sardar Ali Shah. 161 I.C. 444=8 
R.L. 752=A I.R. 1936 Lah. 48. 

-O. 47, R. 1 —Ground for review — Erro¬ 
neous view of law—Refusal to consider finding of 
fact. 

Where a Judge erroneously came to a conclu¬ 
sion that he was bound by the finding of facts 
lower-Court and which was tantamount to a refu¬ 
sal to consider the question of fact. 
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Held, (hat there was sufficient cause for a re¬ 
view. ( Mya Bu and Sharpe. JJ .) Ma Lon v. Ma 
Mya May. 179 I.C. 946=11 R R. 363=A.I.R. 
1939 Rang 59. 

O. 47, R. 1— Grounds for review—Error of 
law apparent on face of judgment. 

It is settled law that it is possible for an error 
of law to be apparent on the face of the judg¬ 
ment ; but the error has got to be patent and an 
ordinary error of law, mere failure to inter¬ 
pret the law correctly when the point of law is 
complicated, is not necessarily an error of law 
apparen' on the face of the judgment. ( Mya Bu 
and Baguley, JJ .) Maung Po H lav Ma Ngwe 
Sint 167 I.C. 449=9 R.R. 315=A.I.R. 1937 
Rang 56. 

-O. 47, R. 1 —Ground for review—Failure 

of Counsel to lay apposite law. 

The mere failure of a Counsel to lay apposite 
law before the Court is by itself no ground for a 
review under O. 47, R. 1. (Abdul Qayoom, CJ. 

and Wazir, J.) Bhagat I\adha Kishan v. 
Lloyds Bank, Srinagar. 41 P.L R J. and K. 
89. 

-O. 47, R. 1 —Ground for review—Judgment 

based on misapprehension of nature of attach¬ 
ment. 
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“! ’O* 47, R. 1— Grounds for review — Omis - 

ston to raise point of law—Sufficiency. 

Omission to raise a point of law is not a suffi¬ 
cient ground for a review. ( Grille , /.) Daya- 
nandz/. Laxmidas. I L.R, (1937) Nag 392= 
A.I.R. 1938 Nag. 41 

' P- R. 1— Grounds for review — Order 
rejecting plaint—Plaint filed without requisite 
court-fee—Time granted for Payment of court - 
j ee again and again—Failure to pay — Rejection 
of plaint—If can be reviewed . 

Where the Court rejects a plaint which is not 
stamped with the requisite court-fee, for failure 
to pay the necessary court-fee after the plaintiff 
was granted time therefor again and again the 
order cannot he reviewed by the Court. The 
reasons for the failure to produce the necessary 
court-fee in time are not facts which could not 
have been placed before the Court at the time of 
rejection of the plaint. Nor do they constitute 
new matters since discovered. Nor again can it be 
said that there was any mistake or error apparent 
on the face of the record. (Stone and Pandrang 
Row, JJ.) Varadhanamma v Munuswami 
Reddi. 59 Mad 975=163 I C 96=8 R.M. 1089- 
= 1936 M.W.N. 538=43 L.W. 494=A.I.R. 1936 
Mad. 503=70 M.L.J. 491. 


Where the decision of the Judge, which is 
sought to be reviewed, is based on an obvious 
misapprehension of the nature of attachment it is 
sufficient reason for review (Jai Lai. J.) Gur- 
dial Singh v. Khazan Chand. 163 I.C. 374=9 
R.L. 13=A.IR. 1936 Lah.486. 

-O. 47, R. 1 —Ground for review—Mistake 

of law patent on face of record. 

Where the sole ground upon which the judg¬ 
ment proceeded is found to be untenable in 
view ot certain provisions of law to which the 
attention of the Court was not drawn the Court 
is empowered under O. 47, R. 1 (1), to review its 
judgment and to correct the error which is 
apparent on the face of the record. ( Nanavutty 
and Zia-ul-Hasan, JJ ) Kapurthala Estate v. 
Shri Ram Narain. 1937 R.D. 209=1937 O.W.N. 
496. 

—--O. 47, R, 1— Ground for review—Mistaken 

view of law. 

It may be possible to argue that a review lies if 
a positive rule of law is'ignored but to say that a 
review lies because the apposite law is not applied 
is to state the proposition very widely. The mere 
fact that the Judge in deciding a case has taken a 
mistaken view of law is not sufficient to enable a 
party to come up with an application for review 
under O- 47, R. 1. (Stone, CJ. and Puranik, J.) 
agarao Annaji v. Balwant Tukaram. 175 
.C. 649=11 R.N. 4=A.I.R. 1938 Nag. 221. 

-O. 47, R. 1— Grounds for review—Mistake 

of procedure or lazv—If a ground—Inadequacy of 
service and ignorance of proceedings owing to 
faulty service — Distinction. 

A mistake as regards procedure or law is not a 
sufficient ground for allowing a review. Though 
a plea of inadequate service of notice may not be 
a good ground for review of certain exparte exe¬ 
cution proceedings, ignorance of such proceedings 
though due to faulty service, would be a good 
ground to justify review of the ex parte proceed¬ 
ings. ( Harper, S.M. and Sathe, J.M.) Khalil 
Uddin v. Abdul Ali. 1940 R.D. 332. 


‘O 47, R. \—Grounds for review — Prede¬ 
cessor failing to decide the only point of impor¬ 
tance—If amounts to *other sufficient reason'. 

Where in an Execution Application, an objec¬ 
tion was raised that the decree was not execut¬ 
able for want of engrossment on a non-judicial 
stamp, and the judge who heard the application 
did not say a word about it in his order, such an 
omission would clearly amount to ‘other sufficient 
reason' under R. 1 of O. 47, even if it did not cons¬ 
titute a ‘mistake or error apparent on the face of 
the record,' entitling a succeeding Judge to re¬ 
view the order of his predecessor. (Burn and 
Lakshmana Rozv, JJ.) Satyanandam v. Nam- 
mayya. 183 I.C 33=12 R.M. 216=47 L.W. 51 
= 1938 M.W.N. 656=A.I.R. 1938 Mad. 307. 

-O. 47, R 1— Ground for review—Recital in 

document found false— Judgment based on finding 
—Document being genuine not a good ground. 

Where the recital in a document was found to 
be false and collusive and the Court gave its judg¬ 
ment based on this finding. 

Held, that even if the document was genuine 
the judgment could not be reviewed on that 
ground. ( Rupchand Bilaram and D.C. Mehta+ 
A.J.Cs.) Abdul Rahim v. Ghulam Mahayadi. 
161 I C. 50Jl=8 R S. 116=A I.R. 1936 Sind 7. 

-O. 47, R 1 —Ground for review — Subse¬ 
quent reversal of view of law. 

There is a dear general principle that decided 
cases cannot be re-opened merely because the 
view that was taken on a question of law in that 
case is subsequently upset. (Rupchand Bilaram , 
A.J.C.) Ebrahimjee Mulla v. British India 
Steam Navigation Co., Ltd. 161 I.C. 324=8 R. 

S. 137=A.I R. 1936 Sind 34. 

-O. 47, R. 1— Grounds for review — Suffi¬ 
cient reason—What amounts to. . . 

A review is permissible under O. 47, 11 

there is an error apparent on the face or tne 
record or something analogous to it. (Rowland 
and Chatterji, JJ.) Harballabh Prasad r. 
Jagballav Prasad. 18 Pat. 777=20 Pat.L.T- 
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C. P. CODE (1908), 0.47, R. 1. 

859=12 R P. 416=185 I C. 769=6 B.R. 248= 
1939 P W N. 719=A.I.R. 1940 Pat. 7. 

- O 47, R 1 —Grounds for review — 'Suffi¬ 
cient reason—IVhat is. 

It would certainly not be sufficient reason for 
granting review that if another opportunity is 
given to the applicant he could show that a diffe¬ 
rent view could he taken of the case. ( Abdul 
Qayoom, CJ. and Kichlu, 7.) Sharda Nand 
Koulv. Pandit Krishnan Koul. 41 P.L.R.J. 
&K. 51. 

-O 47, R. 1 —Grounds for review —‘ Suffi¬ 
cient reason \ 

The expression “any other sufficient reason” 
in O. 47, R. 1, means any other sufficient rea'on 
analogous to those specified immediately previ¬ 
ously, that is to say, to excusable failure to bring 
to the notice of the Court new and important 
matter. A Court can, therefore, entertain an 
application for review of its order on the ground 
that it was passed under a statute which was void 
under S. 107 (l)of the Government of India Act, 
not having received the assent of tlie Governor- 
General (Mitter and Rau, JJ.) G. P Stewart 
v. Brojendra Kishore. 184 I C. 689=12 R.C 
271=2 Fed .L.J. 112=69 C.L.J. 573=43 C.W.N. 
913=A.I.R. 1939 Cal 628. 

-0.47, R. 1— Ground for review — Wrong 

interpretation of certain ruling by Predecessor. 

A wrong interpretation of certain ruling by 
the predecessor cannot be considered an error of 
law apparent on the face of the record, so as to 
justify a review. (Bhide, J.) Rattan Chandv. 
Mt. Ram Piari. 175 I C 15 (2) = 10 R. L 674 
(1)=A.I.R. 1937 Lah. 791. 

-O 47, R. 1—If controls O. 43, R 1 (to). 

•See C. P. Code, O. 43, R. 1 (w.) A.I.R. 1937 
Nag. 385. 

-O. 47, R. 1— Mistake — Name of necessary 

party wrongly given. 

In a case where the Zamindar was a necessary 
party if his name has not been correctly given 
either in the appeal to the Board or the Commis¬ 
sioner, it is a ground on which any judgment that 
has been passed, can be reviewed. (Marsh, S M. 
and Mehta, J M.) Hukam Singh v. Kf.sari Lal. 
1939 R.D. 227 (2)=1939 A.W.R. (B.R.) 210. 

-O. 47, R. "Mistake or error apparent on 

the face of the record’’—Meaning of. 

Rule 1 of O. 47, is definitive of the limits with¬ 
in which review is permitted. A mistake of law 
is not in itself a sufficient mistake or error appa¬ 
rent on the face of the record to warrant a 
review. The fact that a judgment proceeds upon 
an incorrect exposition of the law is not sufficient 
to found a review. It makes no difference whe¬ 
ther that mistake is due to inadvertence, forget¬ 
fulness, ignorance, or other error, unless that 
mistake or error is apparent on the face of the 
record, that is to say, unless it amounts to an 
error which can be disclosed without referring to 
anything beyond the record. There is no differ¬ 
ence between a real blinder and a debatable point. 
An error dehors the record is not analogous to 
an error apparent on the face of the record. Nor 
would an omission to raise a point of law amount 
to a mistake or error on the face of the record. 
(Stone, C.J. and Puranik, J.) Laxman v. Ram- 
chandra. I.L.R 1938 Nag. 151=182 I C. 232= 
11 R.N:‘511=1938 N.L.J. 48=A.I.R. 1938 Nag. 
145. 


C. P. CODE (1908), O. 47, R. 1. 

-O. 47, R 1— Mistake or error on the face 

of the record—Debatable point of law — Errone¬ 
ous view on—If a ground for review. 

An erroneous view of the law on a debatable 
point or a wrong exposition of the law ora 
wrong application of 1 lie law cannot be consider¬ 
ed a mistake or error on the face of the record, 
and as such cannot be a ground for review. 
(Ismail, J.) KishanThand Singhs Mukand 
Sawarup. 175 I C 586=1938 R D 495=10 R. 
A. 703=1938 A LR. 448=1938 A.L.J. 347= 
1938 A W R. (H.C.) 196=A.I R. 1938 All. 308. 

-O. 47, R. 1— New and important matter or 

evidence—Absence of due diligence — Review—If 
can be granted 

When the new and important matter or evid¬ 
ence is such that by the exercise of due diligence 
it could have been undoubtedly made available 
at an earlier stage, it cannot be accepted as a 
ground for review, when the party has not exer¬ 
cised due diligence. (Burton, R.M. and Roughlon, 
II M.) Madhorao v. Vyankatrao. 19 N.L J, 
276. 

-O. 47, R. 1— New and important evidence — 

Onus of proof—Duty to mention dates and to 
prove that new evidence came to light only after 
decision sought to be reviewed. 

An application for review on the ground that 
the applicant has discovered new and important 
evidence, which he was unable to discover before 
and which will prove his case, cannot he allowed 
and must be rejected, when the applicant has not 
held an affidavit or mentioned any relevant dates 
to support his theory that the new piece of evi¬ 
dence only came to his notice after the decision 
sought to be reviewed, especially when he is not 
even ready with any proof. (Knox, J. M.) 
Chhedi z;. Tulsha Devi. 1936 R.D 486 (1). 

-O, 47, R 1 —Neiu evidence—Proof require 

ed. 

An applicant for review on the ground of dis¬ 
covery of new evidence should show that (i) 
such evidence was available, and of undoubted 
character; (*«) that the evidence was so ma'erial 
that its absence might cause a miscarriage of 
justice ; (Hi) 1 that it could not with reasonable 
care and diligence have been brought forward at 
the time of the decree. (Costello and Lort 
Williams, J J.) Kunja Behary Ciiakrabarti v. 
KristoDhone Majumdar. I.L.R. (1938) 2 Cal 
361=179 I C. 977=11 R C. 640=A.I R. 1939 
Cal 42. 

--O 47, R 1— Notice—Order rejecting plaint 

for insufficient CoU't-fee — Review—Notice to 
opposite party — Necessity. 

Assuming that an order rejecting a plaint can 
be reviewed without notice to the defendant, 
where a plaint has been rejected for want of the 
requisite court-fee after ample time had been 
given again and again to the plaintiff for finding 
the requsite court-fee and for instructing counsel 
to urge the relevant facts as an excuse for the 
delay, it is necessary to give the defendant an 
opportunity at the earliest possible moment of 
contesting the propriety of the review. (Stone 
and Pandrang Rao, JJ.) Varadhanamma v. 
Muniswami Rf.ddi. 59 Mad. 975=163 I C 96= 

8 R M. 1089=1936 M.W.N. 538=43 L.W. 944= 
A.I.R, 1936 Mad. 503=70 M.L. J. 491. 
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U. 47, R. 1— Order rejecting appeal — Appli¬ 
cation for review of order—Appellant guilty of 
lack of diligence. 

In an appeal before the Board of Revenue in a 
sales case, the judgment-debtor pleaded that the 
sale should have been postponed pending the 
order of the Civil Court on his application that 
he should be granted instalments under the Agri¬ 
culturists’ Relief Act. The sale took place after 
time had twice been given to the judgment-debtor 
to bring a stay order from the Civil Court and 
the Board took the view that ti>e sale officer could 
not be expected to stay proceedings indefinitely 
and rejected the appeal. The judgment-debtor 
filed an application for review of the appellate 
order stating that an order for stay was actually 
issued by the Civil Court on the day previous to 
the sale. This fact he did not bring to the notice 
of the Board when it heard the appeal. 

Held, that the judgment-debtor was himself 
ignorant for months of the order of the Civil 
Court which suggested that he was not pursuing 
his case with any zeal and that had he used due 
diligence he could have produced this piece of 
evidence in the appeal to the Board and that 
therefore, no justification could be found in 0.47 
R. 1, for allowing his application for review. 

(Darling , S.M. and Bomford, JM ) Sita Ram 
Raf v. Rajdeo Rai. 1937 R D. 264. 

-O. 47, R. 1— Power of Judge to review 

order—Company law. 

Obiter. —The Company law does not affect the 
power of review which is otherwise vested in the 
Judge especially when by S- 141, C- P. Code, the 
provisions of the Code are to be followed in all 
proceedings in any Court of civil jurisdiction. 
(Dm Muhammad, J.) People's Bank of Nor¬ 
thern India, Ltd., In the matter of. 171 I.C. 549 
= 10 R L. 211=A.I R 1937 Lah. 82. 

-O. 47. R. 1 —Rejection of plaint for non- 

compliance with order for payment of Court fee 
— Review. 

Where a plaint is rejected for non-compliance 
with the order for payment of Court-fee a review 
of that order is permissible and the Court has 
discretion to restore the suit (Mohamed Noor 
and Varma, JJ.) Jadunandan Singh v. Shankar 
Sahu. 162 I.C. 992=8 RP. 602=17 Pat L.T. 
766=1936 P.W N. 240=A.I R. 1936 Pat. 310. 

-O. 47, R. 1 —Revenue Courts—Grounds of 

review. 

Though a petition for review of the Board’s 
order may be admitted to hearing on the ground 
that there is an order from another appellate 
Court which is not in harmony with the decision 
of the Board, yet there is no case for review, 
where the appellate order in question was passed 
some months before the Board’s order and where 
the very basis of that appellate order had been 
negatived by the Board in the order sought to be 
reviewed. ( Darling , S. M. and Marsh, J M.) 
Angad t;. Ram Sarup. 1931 A.W.R. (B.R.) 256 
=1938 R.D. 560. 

-O. 47, R. 1— Review — Competency — Ex 
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C.P. CODE (1908). 0.47, R. 1. 


parte decree. 

Application for review is one of the three re¬ 
medies open to a person against whom an ex 
parte decree has been pass^ d and hence there is 
nothing inherently wrong in such an application 
being presented. {Mehta, J.M ) Ram Chandra 
Prasad v. Rama Kant. 1939 A.W.R. (B.R.) 42 
(2)=1940 R.D. 72 (2). 


. P'47. R 1— Review—Error of law—Lack 
of jurisdiction obvious on the face af the record— 
Fit case for review. 

Where there is an error of law, which ob¬ 
viously and without research into the rulings 
involves a lack of jurisdiction to pass the order 

1 . . 1 is sought, is eminently a case in 

which the error, though technically an error of 
law, is apparent on the face of the record and' 
should be corrected at the earliest possible time 
without driving the parties to the expense of an 
appeal or revision petition to which there would 
be no answer. 45 M.L.J. 309 ; 46 Mad. 955 and A. 
I.R. 1935 Cal. 153, Foil. {Wadsworth, J ) Ven- 
katarayulu Naiduz/ Venkata Rattamma. 189 
I C. 320=49 L.W. 147=1939 M.W.N. 443=A.I. 
R 1939 Mad. 293=(1939) 1 M L.J. 120. 

--O. 47, R. 1— Review—Evidence as to ser¬ 
vice untrustworthy—Power to restore. 

Where the evidence of the peon who effected 
the service is found to be untrustworthy, the case 
should be restored and retried on the merits. 
{Marsh, S.M. and Mehta, J M.) Mahomed Nurul 
Abedin v. Shahzadi. 1939 A.W.R. (B R.) 68= 
1940 R D. 48 (2). 


— 0.47, R. 1— Review—'For any other suffi¬ 
cient reason’—Mistake or error on the face of the 
record—Meaning of. 

The words ‘ for any other sufficient reason” in 
O. 47, R. 1 have been interpreted as meaning rea¬ 
son sufficient on grounds at least analogous ta 
those specified immediately previously, in all 
applications for review based on mistake or error 
or any sufficient reason the applicant has to show 
a mistake or error apparent on the face of the 
record or a mistake or error analogous thereto. 
Where a Court applies a particular statute to a 
given set of events whereas on the said date it is 
obvious from the record that a wholly different 
statute applies, it may be a mistake apparent on 
the face of the record. {Stone, C.J. and Puranik, 
J.) Iagarao Annaji v. Balwant Tukaram. 
175 I.C. 649=11 R.N. 4=A.I.R. 1938 Nag. 221. 

-O. 47, R. 1 —Scope—Inherent power of 

review. See C. P. Code, S. 47. A.I.R. 1936 Pat. 
506. 

reason"— Aban¬ 
in specific issue 
as the result of 


-O. 47, R. 1 —"Sufficient 

donment of question involved 
raised at applicant’s instance 


view of pleader — Review—If can be 


erroneous 
granted. 

There will be no finality to the decision of a 
Court if, after judgment is pronounced, the par¬ 
ties cir advocates are allowed to come forward 
and say that a certain argument was addressed or 
given up in the course of the trial as the result 
of their not remembering certain material facts. 
It will not be correct to allow an application for 
review in such cases. Where there has been an 
abandonment of a specific question involved in an 
issue which was raised <at the instance of the 
plaintiff in the suit, he is not entitled to apply for 
review of judgment on the ground that the aban¬ 
donment of the question involved was the result 
of an erroneous view taken by the plamttits 
pleader. That would not constitute “sufficient 

reason” for a review under O. 47, R- liShlAtwlj* 
Raman, J.) Venkayya v. Suryanarayana. ou- 

L.W. 903=A.I.R. 1940 Mad. 203. 
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-Q. 47, R. 1 —“Sufficient reason”—Onus of 
prooj—New and important evidence—Meaning of 
—Notice of ejectment under S. 81, Agra Tenancy 
Act—Tenant failing to pay arrears and to contest 
notice—Order of ejectment—Application for re- 
vieiv — Competency—Failure to explain non-com¬ 
pliance with law — Effect. 

A litigant who fails to fulfil the requirements 
of the law and applies to the Court for review of 
an order passed against him must clearly show 
“sufficient reason” for the review. When a tenant 
who is served with a notice under S. 81 of the 
Agra Tenancy Act does not pay up the arrears or 
contest the claim for ejectment within the period 
allowed by law, and allows an order of ejectment 
to be passed against him, it is for him to explain, 
if he seeks a review of that order, why he did 
not exercise the option given to him by the law 
within the period allowed by the law ; when he 
never even attempts to so explain, there is no 
question of any “new and important evidence” or 
anything else. His application therefore deserves 
to be rejected summarily. ( Drake Brockman, S 
M. and Knox, J.M.) Ajodhia Prasad^. Surji. 
1936 R.D. 466. 

-O. 47. R 1 (1) (a)— Appealable decree — 

Application for review—Subsequent appeal from 
decree—Pendency of appeal—If bar to review 
application being dealt with—Review application — 
When made—High Court (Original Side) Rules, 
Ch. 32, Rr. 2, 3 and 34. 

If an application for review of judgment is 
presented on the original side of the High Court 
before an appeal is preferred, the Court is not 
deprived of its jurisdiction to entertain the appli¬ 
cation for review, on the ground that, when the 
application comes on to he dealt with, an appeal 
is pending under rules 2, 3 and 34 of the Rules 
and Orders of the High Court, Original Side, 
Chapter 32, the application for review must be 
held to be presented when the memorandum of 
review is filed and not when it is urged in Court. 
The person who files a memorandum of review 
takes a step which initiates proceedings for re¬ 
view, and by so doing applies for review of 
judgment within the meaning of O. 47, R. 1. 
(Panckridge, J .) Rayfilld v Raj Narain. 170 
I.C. 653=10 R.C. 174=41 C.W.N. 129. 

-O 47, R. 1 (1) (a)— Applicability — Appeal 

preferred but withdrawn — Review—If lies. 

An appeal which has been withdrawn must be 
treated as if it had never been preferred within 
the meaning of O 47, R. 1, C. P. Code. An ap¬ 
plication for review filed after the appeal is with¬ 
drawn is competent. ( Agarwala , J ) Thakur 
Singh v. Dinanath Sah 171 I C. 700=10 R 
P. 236=4 B.R. 54=A I.R. 1937 Pat. 528. 

-O. 47, R. 1 (c) —Discovery of new and im¬ 
portant matter. — Plaintiff failing to produce 
papers called for by defendant on false pretext — 
Subsequent tracing of papers by defendant after 
decree—Right to apply for review. 

Where in a suit for bhaoli rent, the defendant 
pleaded payment by division of crop and called 
for the papers of the landlord to prove his con¬ 
tention, but the landlord failed to produce the 
papers, by putting forward a false excuse, and 
the defendant after the disposal of the suit by 
the High Court in second appeal, traced the 
papers and applied for a review of the judgment 
of the High Court in second appeal. 


1982 

C. P. CODE (1908), O. 47, R. 3. 

Held, that the papers constituted new and 
important matter which entitled the defendant to 
a review of judgment. ( Macpherson and James, 
JJ.) Brindaban Prasad v. Banku B/habi 
Mitra. 15 Pat. 295=166 I.C 317=9 R P. 282= 
3 B.R. 153=1936 P.W.N. 598=17 Pat.L T. 575 
=A I.R. 1936 Pat. 595. 

-O. 47. R. 2— Applicability — Revenue Courts 

—Power of successor-in-office to review order of 
predecessor. 

Rule 2 of O. 47, C. P. Code, quite clearly applies 
as much to the Revenue Courts as to Civil 
Courts; and therefore, subject to the exceptions 
mentioned in the rule, it is not open to a succes¬ 
sor to entertain an application for re\iew of an 
order of his predecessor in office. ( Drake Brock¬ 
man, S.M. and Knox , J.M.) Tribeni Prasad 
Tewari v. Jagmohan. 1936 R.D. 320. 

-O. 47, R. 2 —Application for revi cw on 

ground of mistake of law—If can be entertained 
by successor of Judge. 

An application for review on the ground that 
there is a mistake of law on the face of the 
record could not be entertained by the successor 
of the Judge who made the order. <Nasim Ali 
and R.C Milter, JJ ) Abdul Jabbar Palwan v. 
Aziz/.r Rahmam Mea. 172 I.C 682=10 R.C. 
406=67 C.L.J. 129=41 C.W.N. 893=A.I.R. 1937 
Cal. 425. 

- O. 47, R. 2 —Error apparent on face of 

record—Successor of Judge—Power of review. 

An application for review based on an error 
apparent on the face of the decree can be present¬ 
ed to the successor of the Judge who passed the 
decree, but one based on an error apparent on the 
face of the record but not on the face of the 
decree, can only be made to the Judge who passed 
the decree. An error on the part of the Judge in 
allowing interest on a certain sum without its 
being claimed by the party, is not an error appa¬ 
rent on the face of the decree, and an application 
for review presented to the successor of the 
Judge who passed the decree is, therefore, incom¬ 
petent. ( Srivastava , Ag.C.J. and Zia-ul-Hasan, J .) 
Brij Kishore v. Lachmi Nath 13 Luck 112= 
166 I.C 459 (2)=9 R.O. 323=1937 O.L.R. 31 = 
1937 O.W.N 80=A I R 1937 Oudh 267. 

-O 47, R. 3— Application for review—Copy 

of order sought to be reviewed—If should be filed 
— Affidavit—If necessary. 

Under O. 47, R. 3, it is not necessary to require 
a petitioner for review to file a copy of the order 
sought to be reviewed, as the application is made 
in the same Court and the previous order is on its 
own records. Nor does the law require that an 
application for review should invariably be ac¬ 
companied by an affidavit. (Tek Chand, J.) 
Jowand Singh v. Ala Singh. 175 I.C 42=10 R. 
L. 662=39 P.L.R. 1046=A I R. 1938 Lah. 295. 
- O. 47, R. 3— Revi w—Application not ac¬ 
companied by copy of order sought to be reviewed 
—If bad for material irregularity — Omission—If 
fatal — Procedure. 

An application for review cannot be said to be 
bad for material irregularity on the ground that 
no copy of the order sought to be reviewed is filed 
along with the application. The omission to file a 
copy of the order is not fatal and when the Court 
accepts the application without a copy of its 
ordec. it may be taken as dispensing with the 
same. (Darling, S.M. and Bomford, J.M ) Bal- 
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The phrase “strict proof” does not refer to the 
sufficiency of proof, but only to the fact that 
formal proof is required, derived from anything 
which may serve directly or indirectly to convince 
a Court and has been brought before the Court in 
legal form and in compliance with the require¬ 
ments of the law of evidence. (King, J ) Muthu- 
swami Naicker v. Chidambaram Chettiar 49 
L W. 430=1939 M.W.N. 406=A.I.R. 1939 Mad 

289 

-O 47, R. 7— Appeal—Order granting review 

on ground of error apparent on face of record — 
Appealability. 

An order granting an application for review on 
the ground that there was an error in the judg¬ 
ment apparent on the face of the record cannot be 
successfully attacked in appeal,^because the scope 


C. P. CODE (1908), O. 47, R. 4. 

wanti v. Badal. 1938 AW.R. (B.R ) 115=1938 

R.D. 184. 

-O. 47, R. 4—Ex parte order allowing review 

—Application to set aside—Applicant found avoid¬ 
ing service of notice — Application , if can be grant¬ 
ed. 

An application for setting aside an ex parte 
order allowing a review application, cannot be 
granted when the applicant is found to have deli¬ 
berately avoided service of the notice served upon 
him in respect of the hearing of the application 
for review. (Nanavutty and Zia-ul-Hasan, JJ ) 
Sri Man Narain Singh v. Kapurthala Estate. 
1937 O.W N. 497. 

_ O. 47, R. 4 — Scope of—Powers of Court 

47 , R. 4 describes what the Court should do 
when it is satisfied that there either is or is not 
sufficient ground for a review. If it is of opinion 
that there is not sufficient ground it will reject the 
application under R 4 (1); if it is of opinion that 
there is sufficient ground then it will grant it 
under certain provisos. The fact that the Judge 
issued notices to the other side does not preclude 
him from rejecting the application under R 4 (1). 
(SParao, J.) Eshac Dutt Singh v Jamuna 
Singh. 189 I.C. 570=13 R.R. 44=A.I.R. 1940 
Rang. 144. 

_— O. 47 , R 4 (2) (a)— 'Opposite party— Pro 

forma defendant—Proceedings ex parte against 
him throughout-Notice of review to him—If 
necessary. 

In a suit by some reversioners for setting aside 

an alienation, a certain reversioner was made a 

pro forma defendant in the suit He however took 
no interest in the litigation and all the proceedings 
were ex parte against him from the very begin¬ 
ning. His interest was sufficiently guarded 
by one of the plaintiffs reversioners. The 
suit was decreed but on the application for 
review of the judgment, the suit was dismissed. 
On appeal by the plaintiff against the order 
granting review, in which the pro forma defen¬ 
dant joined as appellant, it was contended by the 
pro forma defendant that notice to him was 
necessary before the review was granted. 

Held, that the pro forma defendant could not 
under such circumstances come within the mean¬ 
ing of 'opposite party’ in O. 47, R. 4 (2) (a), and 
therefore notice to him before the granting of 
the review application was not necessary. (Jai 
Lai /.) Gandu v. Mt. Nasibo. 177 I.C. 732=11 
R.L. 377 fl)=A I.R 1938 Lah. 22. 

__O. 47, R. 4 (2) (b)—" Strict proof ”— Mean- 


C. P. CODE (1908), Sch. II. 

of the appeal is a limited one. Such an order does 

^°^ a, i u i, lc ^ er any l ^ e f? roun ds mentioned in 
O. 47. R 7. (FazlAli and James, JJ.) Keshab 
Prasad Mandal v Janeshwar Prasad Mandal. 
5 B.R. 580=11 R.P 588=181 I.C. 455. 

” ’O 47, R 7— Order allowing review — Non- 
compliance with O. *7, R. 3—If a ground of 
appeal. 

An order allowing an application for review is 
not appealable on the ground that the application 
was not in compliance with R. 3 of O 47. An 
appeal can lie only on the grounds mentioned in 
R. 7. ( Darling , S.M and Bomford, J.M.) Bal- 
wanti v Badal 1938 R.D. 184=1938 A.W.R. 
(B.R.) 115. 

-O. 47, R. 7— Order granting review — Appeal 

when competent. 

When a review is granted an appeal is permissi¬ 
ble only on the specified grounds and they are if 
the order contravenes the provision of R. 2 or 
R. 4 of O 47 or if the application for review is 
barred by limitation. (Mohamed Noor and 
Varma.jr.) Jadunandan Singh v. Shankar 
Sahu. 162 I.C. 992=8 R.P. 602=17 Pat L T. 
766=1936 P.W N. 240=A.I.R 1936 Pat. 310. 

--O. 47, R 7—Scope—If controls S. 247, 

Agra Tenancy Act—Orders on review by Assis¬ 
tant Collector, Second class—Appeal—If subject 
to restrictions in O 47 R. 7. See Agra Tenancy 
Act, S. 247 1 935 R.D. 257. 

-O 47, R. 7—Scope—If restricts right of 

appeal under 0. 43, K. 1 (w )— Order granting 
review for sufficient ground—Appeal. See C. P. 
Code, O. 43, K. 1 (w). 1939 P.W N. 719. 

-O. 52. R. 66 (Rangoon)—Extension of time 

for furnishing security—Tower of High Court. 
See C. P. Code, O 45, R. 7. 1939 Rang.L.R. 668 

(F.B.) 

-Sch II—Applicability to execution pro¬ 
ceedings. See C. P. Code, O. 21, R. 2. 42 Bom. 
L.R. 867. 

Sch. II — Applicability — Execution proceed¬ 


ings—Reference to arbitration and award — Com¬ 
petency—Decision by Court—Appeal. 

The provisions of Sch II, are not applicable to 
applications for execution of decrees. A Court 
executing a decree has therefore no jurisdiction 
to accept a reference to arbitration or to make an 
order on it; and an award, if any, made on such 
reference either by the arbitrators or by the Court 
as umpire on difference between the arbitrators is 
illegal and without jurisdiction. The decision of 
the Court cannot be rtgarded as one by an umpire 
so as to be non-appealable ; but it must be held to 
be a decision of the executing Court appealable 
under S. 47, C. P. Code ( Rangnekar , J.) Nara- 
yan Ramchanora v. Dhondiba Tukaram. I.L. 
R. 1937 Bom. 144=167 I.C 750=9 R B 338=38 
Bom L.R. 1303=A.I.R. 1937 Bom. 111. 

-Sch II—Applicability—Objection under 

O. 21. R. 58. .SVe C. P. Code. O. 21, R. 58. 1936 
A.WR 251 = 1936 A.L.J. 142. 

-—Sch. II—Applicability—Presiding officer of 

a Court appointed as an arbitrator See Arbitra¬ 
tion—Reference. 1937 O.W.N. 223=A.I R. 
1937 Oudh 224 _ . 

-Sch. II —Reference to arbitration—^Death 

of a party to—Effect of—English law, applicabili¬ 
ty—Adding representatives when necessary 
Award without such addition—Legality- 

The rule of English Common Law that a sub¬ 
mission to arbitration stands revoked by the 
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-death of a party is not applicable to India. In 
every case it is a question of the intention of the 
parties, as to whether it is intended that they 
.alone or their representatives also are to be 
bound by the decision. Though if a party dies 
before the completion of the hearing, it would be 
necessary to make the representatives, parties to 
/the submission, where the death occurs after the 
termination of the hearing and just before the 
delivery of the award, the delivery of the award 
without the addition of the representatives, is 
none the less binding on the representatives and 
as quite valid. (Thomas, C. J. and Zia-ul-Hasan, 
J.) b F.Nt Datt v. Baij Nath. 174 I.C. 369= 
1938 O W N. 480=1938 O L R. 186=10 R.O. 
.255=1938 O.A. 341 = A.I.R. 1938 Oudh 125. 
-Sch. II, Para. 1 and O. 32, R. 7— Agree¬ 
ment to ref er suit to arbitration—Minor party — 
Omission to obtain leave of Court — Award, if 
void or voidable—Right of minor to assail award 
in suit itself, 

Para. 1 of Sch. II, C. P. Code, is subject to the 
provisions of O. 32, K. 7. Where one of the 
parties to the suit is a minor, the leave of the 
Court for the agreement to refer the suit to 
arbitration should be obtained before an applica¬ 
tion for an order of reference is made. Such 
leave cannot be granted by the Court after the 
award has been delivered. The omission of the 
next friend or the guardian ad litem of the minor 
to obtain leave of the Court does not render the 
order of reference and the award void, but only 
voidable at the option of the minor as against all 
the parties. Such an order of reference and the 
award can be assailed by the minor either in the 
suit itself or by a separate suit. ( Sulaiman , C.J., 
Iqbal Ahmad and Harries, JJ.) Mariam v. Ami¬ 
na. I.L.R. (1937) All. 317=167 I.C. 99=9 R.A. 
479=1936 A.L.J. 1333=1937 A L.R 130=1936 
A.W.R. 1223=A.I.R. 1937 All. 65 (F.B ). 

■ Sch. II, Para. 1 — Applicability—Execution 
proceedings. 

Sch. II does not apply to execution proceed¬ 
ings. (Mir Ahmad, J.) Jinahuddin v. Sarfraz 
Khan. 178 I.C. 255=11 R. Pesh. 52=A.I.R. 
1938 Pesh. 80. 

- —Sch. II, Para. 1— Arbitration — Award — 

Validity —Ex parte defendant not signing refer¬ 
ence 

Where one of the defendants who remained ex 
parte did not sign the reference to arbitration, the 
very foundation of a reference to arbitration is 
absent and hence there is no valid submission. 
An award on such a reference is equally invalid. 
(Hamilton and Y orke, JJ.) Ghafooran v. Abdul 
Hamid. 174 I.C. 766=1938 O.W.N. 475=1938 
O.L.R 215=10 R.C. 275=1938 O.A. 367=A.I. 
R. 1938 Oudh 154. 

. Sch. II, Para. 1 — Minor party — Reference 

by guardian—Leave of Court—Whether neces¬ 
sary. 

O. 32, R. 7, C. P. Code, does not control Art. 1 
of the Second Schedule. It is not therefore 
necessary for the guardian of a minor party to 
obtain the express leave of the Court before 
agreeing to a reference to arbitration being made 
'by the Court. 36 All. 69 (F.B.), Foil. (Allsop 
and Ganga Nath, JJ.) Hanuman Singh v. Ram 
Lakhan Singh 160 I.C. 868=8 R A 662=1936 
A.W.R. 150=1936 A.L.J. 53=*936 A11.L.R. 179 
—A.I.R. 1936 All. 740. 

Q.. D .—125 
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-Sch. II, Para. 1— Parties interested — Con¬ 
sent of alt not given—Validity of reference. 

Where the agreement to refer the matter to 
arbitration, which is embodied in the statement 
made by the parties counsel, was not supported 
by the consent of several parties who were 
interested^ the reference is invalid and could not 
give the Court jurisdiction to refer the matter to 
arbitration. (Mulla. J.) Abdul Waheed Khan 
v. Ram Bux. 179 I.C. 825 = 11 R A 391=1938 
AW.R. (H.C.) 691 = 1938 A.L.J. 1044=A.I.R. 
1939 All. 49. 

-Sch. II, Para. 1 —Parties interested —Ex 

parte defendant—Reference without joinder of _ 

Validity—Aiuard and decree —// void. 

A defendant in a suit against whom an ex parte 
order has been passed is none the less a party 
“interested” within the meaning of para. 1 , 
Schedule II, C. P. Code. An order of reference 
to arbitration to which such ex parte defendant 
has not agreed is illegal and without jurisdiction. 
The award made on such a reference is absolutely 
void and not merely voidable ; the decree made 
upon such award is also equally void, and a nul¬ 
lity. (IVeston.) Deo Karan v. Sue an Chand. 
1935 A.M.L.J. 89. 

-Sch. II, Para. 1 —'Parties interested"— 

Pro forma party. 

Where a person is merely a pro forma party to 
the suit and has no dispute either with the plain¬ 
tiff or defendant he is not a party interested in 
suit within the meaning of Sch. II, Para. 1 and 
hence his agreement to reference is not necessary. 
(Young, C.J. and Tek Chand, J.) Raminder Singh 
v. Moninder Singh. A I.R. 1940 Lah. 186. 

Sch. II, Para. 1—Private reference in 
pending suit—Award, if compromise. See C. P. 
Code, O. 23, R. 3. 1939 Rang.L.R. 280 (F.B.). 

-Sch. II, Para. 1—Private reference to 

arbitration in pending suit—Suit dismissed— 

Award of arbitrator —Validity—Suit on award— 
Maintainability. See Arbitration — Award. 1937 
Rang.L.R. 225. 

-Sch. II, Para. 1 —Reference-One of de¬ 
fendants not joining in — Validity. 

A dispute was referred to arbitration ; but one 
of the defendants did not join in the reference. 
An award was passed making the person joining 
the reference liable for the amount in dispute. 
He contended that the reference was ab initio 
void as the other person had not joined the refer¬ 
ence. 

Held .that the reference was not invalid by the 
other defendant not joining the reference and 
that the award was binding on the person party 
to the reference and could not be interfered with 
in revision. (Almond, J. C.) Mian Rahmatul- 
lahza Saved Alam Shah. 177 I.C. 285=11 R. 
Pesh. 19=A.I.R. 1938 Pesh. 47. 

; Sch. II, Paras. 1 and 3— Reference to 
arbitration by appellate Court—Award for amount 
in excess of its pecuniary jurisdiction—Validity of 
arbitration proceedings. ^ 

Where an appellate Judge properly seised of 
the appeal and competent to make the reference 
to arbitration has made reference to arbitration, 
the mere fact that the award directed that the 
sum payable by one party to the other was more 
than the pecuniary jurisdiction of appellate Court 
would not retrospectively, render all previous 
proceedings invalid. (Young, C.J. and Tek Chand 
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/.) Ramindf.r Singh v. Moiiinder Singh. A.I 
R. 1940 Lah. 186. 

-Sch. II, Para. 1—Scope—If controlled by 

0.32, R. 7. See C.P. Code, 0.32, R. 7. I.L.R. 
3(1940) Kar. 327. 

-Sch. II, Para. 1—Scope—If subject to 

O. 32, R. 7—Suit for partition—Reference to 
arbitration—Minor defendant— Omission to 
obtain leave of Court to enter into agreement of 
reference—Effect on award and decree based on 
award. See C- P. Code, O. 32, R. 7. 20 Pat.L.T. 
170. 

-Sch. II, Para. 1 —Scope—Suit under S. 92 

—Reference to arbitration—Legality of-Suit 
regarding private rights to property—Issue ratsed 
as to public rights—Arbitration Reference to— 

Jurisdiction of arbitrators—Declaration in award 
that property is trust property-If .llegal— 
Scheme for administration-Junsdiction to 

frame. See C. P. Code, S. 92. 30 S L.R. 478. 

-Sch. II, Para. 3 and O. 9, R I 

Power of Court after reference—Matter referred 
to arbitration—Day fixed for umpires report— 
Plaintiff absent on that date—Suit if can be dis¬ 
missed for default. ,. . , 

Where a matter is referred to arbitration, the 

Court has only to proceed according to the provi- 
sions of Sch. 2, or, in the alternative; to super- 
sede the arbitration and then call on the parties 
and act under the sections and rules embodied 
in the C.P. Code. The matter in suit was refer¬ 
red to arbitrators, and upon difference of opinion 
between the arbitrators, the parties agreed to abide 
by the opinion of an umpire. A day was fixed 
for the umpire’s report but on that day the plain¬ 
tiff was absent and so the suit was dismissed ior 

^HM the Court could not dismiss the suit for 
default under O. 9, R. 8 on a day when the um¬ 
pire was expected to file his report. (Mir Ah¬ 
mad A.J.C.) Mathra Das v. Kanshi Ram. 
168 I C. 866=9 R. Pesh. 136=A.I.R. 1937 

Pesh. 49. ^ 

II, Para. 3—Scope—If controls 

—Reference to arbitration pending— 

to withdraw suit—Jurisdiction to 

grant. C.P. Code, O. 23, R. 1. 1937 A. 
W.R. 1083=1937 A.L.J. 1163. 

---Sch. II, Para. 3 (2) —Reference to arbit¬ 
ration—Jurisdiction of Court to try suit. 

After a matter is referred to arbitration, the 
Court has no jurisdiction left to try the suit with¬ 
out superseding the arbitration or without set¬ 
ting aside the award on any of the grounds set 
forth in para. 15 (1)) of Sell. II, C.P. Code. 
An order of Court setting aside an award and 
taking cognizance of the suit without coming to 
a finding whether or not any of the grounds spe¬ 
cified in para. 15 ( 1 ) existed but merely on the 
ground that one of the parties applied to have 
the award set aside and the other did not object 
to it, offends both against that para, and para. 3 
(2) of Sch. II and is consequently illegal. ( Tho¬ 
mas and Zia-ul-Hassan, JJ.) Bachcha Lal v. 
Munnu Lal. 13 Luck. 609=171 I.C. 172= 
1937 O.L.R. 524=10 R.O. 90=1937 O.W.N. 
1002 =A.I.R. 1937 Oudh 507. 

-Sch. II, Para. 4— Difference of opinion 

between arbitrators—Power of Court to appoint 


Sch. 
O. 23, R. 1 

Permission 


umpire—Deed of reference filed by parties not 
providing for such contingency. 

The Court has no jurisdiction to appoint some- 
body as an umpire if the arbitrators differ, when 
the deed of reference to arbitration filed by the 
parties makes no provision for this contingency 
but expressly states that the Court should then 
decide the matter. (Dalip Singh , J.) Ramzani 
v. Nur Ahmadi. 189 I.C. 466=42 P.L.R. 124 
= 13 R.L. 77=A.I.R. 1940 Lah. 276. 

Sch. II, Para. 5— Applicability — State¬ 
ment by a referee — Agreement to abide by state¬ 
ment of specified person. 

The provisions of Sch. II, para. 5, C.P. Code, 
have no application to a case where parties agree 
to abide by the statement of a specified person 
and he makes such a statement in Court. Para. 

5 applies solely to the procedure of arbitration 
under Sch. II, S. 20 of the Evidence Act would 
apply to such a reference and as such the state* 
|mcnt made would be binding on the parties as an 
admission. (Bonnet and Varma, JJ.) Umrai Ali 
Khan v. Intizami Begam. 180 I.C. 364=11 
R.A. 456=1939 A.W.R. (H.C.) 7=1939 A. 
L.J. 1=A.I.R. 1939 All. 176. 

— -Sch. II, Para. 5 —Power of Court — Par¬ 

ties to suit agreeing to refer dispute to two arbit¬ 
rators—In case of difference between arbitrators , 
award of umpire agreeing with that of any one 
of arbitrators to be final—One arbitrator refusing 
to act—Court ordering arbitrator and umpire to 
proceed with matter — Jurisdiction—Aivard by ar¬ 
bitrator and umpire—Court accepting award and 
parsing decree — Legality. 

The parties to a suit agreed to refer their dis¬ 
pute to two arbitrators. It was also agreed that 
in case of difference between the arbitrators, the 
award of an umpire, agreeing with that made by 
any of the arbitrators should be final. One of 
the arbitrators refused to act as an arbitrator. 
The defendant applied to the Court to order the 
umpire to proceed with the matter, and the Court 
passed an order to that effect although objected 
to by the plaintiff. In pursuance of that order 
the other arbitrator and the umpire proceeded with 
the inquiry and then the other arbitrator passed 
an award against the plaintiff and at the foot of 
that award the umpire made a note that he agreed 
with the award. This award was accepted by the 
Court and a decree followed. 

Held, that it was not open to the Court to refer 
the dispute to the other arbitrator and the umpire 
when one of the arbitrators bad refused to act. 

It was open to the Court to substitute another 
arbitrator in place of the one who refused to aqt. 
The umpire could only be called in to act as an 
umpire when the two arbitrators made differing 
awards and not before. 

Held also that it was not necessary for the plain¬ 
tiff to raise again the objection to award as he 
had done so before the order referring that matter 
to another arbitrator and the umpire was passed. 

(Rupchand Bilaram and Haveliwala, A.J.Cs.) 
Kishnomal Hundomal v. Wapariamal Jetho- 
mal. 170 I.C. 487=10 R.S. 62=A.I.R. 1937 
Sind 171. 

— -Sch. II, Paras. 5 (1) (b) and 19— Par¬ 

ties agreeing to get dispute decided by certain 
named persons—One of. arbitrators'unwilling to 
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act—Court if competent to replace him by appoint¬ 
ing another. 

An agreement to have a dispute'settled by one 
or more individuals is one thing; an agreement 
to go to arbitration rather than to litigate in 
the Courts is quite another. Where it is at all 
possible, if parties desire arbitration, they should 
be as free as possible under the guidance of the 
Court to have their disputes settled by arbitrators 
they chose themselves. So it is primarily the 
original intention of the parties which should be 
cherished by the Court. Hence where in a dis¬ 
pute regarding certain land, the parties agree that 
the dispute should be decided by certain named 
persons, the Court is not entitled to appoint ano¬ 
ther in the event of one of arbitrators being un¬ 
able or unwilling to act. ( Cunliffe and Header- 
son, JJ .) Rajani Kanta Karati v. Panchanan 
Karati. I.L.R. (1937) 2 Cal. 434=41 C.W. 
N. 981 = 172 I.C. 243=10 R.C. 354=A.I.R. 
1937 Cal. 388. 

-Sch. II, Para. 5 (1) (b) (ii)— Refusal 

to act — What amounts to—Arbitrator returning 
Papers to Court o-n ground that one of the defen¬ 
dants did not wish him to act and on account of 
want of leisure in future to act—If “refuses to 
act”. 

The mere fact that an arbitrator returns the 
papers to the Court intimating that he was doing 
so as one of the parties did not wish him to act 
and also because he had no leisure in future to 
carry out the task, does not amount to flat 
refusal by him to act, especially when subsequent¬ 
ly he agrees to carry on the arbitration on a re¬ 
quisition from the Court. The arbitrator in such 
a case cannot be considered to have divested him¬ 
self of his character as an arbitrator, and an 
award subsequently made by him cannot be attack¬ 
ed on that ground. ( Harries, J.) Kancheddmal 
v. Ganga Prasad. 1937 A.L.J. 651=1937 A. 
W.R. 589=10 R.A. 271=171 I.C. 398=1937 
A.L.R. 837=A.I.R. 1937 All. 582. 

- Sch. II, Para. 8 —Extension of time for 

making award—Inference from, conduct of par¬ 
ties. 

An arbitrator is a domestic tribunal and the 
parties who refer their disputes to him for deci¬ 
sion can by mutual consent, which can be inferred 
from their conduct, acquiesce in the proceedings 
of the arbitrator who may submit his award be- 
vcxnd the date fixed by the Court for returning 
the same. Such a consent would be inferred 
from the fact that the parties conducted the case 
and took a willing part in the proceedings before 
the arbitrator, though the date fixed for the filing 
of the award had expired. 50 I.C. 52 Foil. 

( Agha Haider, /.) Asa v. Mt. Bhuran. 163 I. 
C. 380=9 R.L. 10=38 P.L.R. 725=A.I.R. 
1936 Lah. 466. 

---Sch. II, Para. 8 —Filing of award — Po¬ 
wer of Court to extend time after award had been 
made. 

Under Para. 8 of Sch. II, C.P. Code, the 
Court has power to extend time for the filii g of 
the award even after the award had actually 
been made. ( Costello and Panckridge, JJ. ) Jetiia- 
lal Laxmichand Shah v. Amritlal Otha. I. 
L.R. (1938) 2 Cal. 482=180 I.C. 346=11 R. 


C. P. CODE (1908), Sch. II, Para 8 . 

673=42 C.W.N. 883=A.I.R. 1939 Cal. 

ZoU. 

*-Sch. II, Para. 8— Power of Court — Award 
—Application for execution of time—Order ex¬ 
tending time made after award—Validity 
Para. 8 . Sch. II, C.P. Code, is wide’enough 
to cover extension ol time after the making of 
the award; and an application for extension of 

time put in even after the award is made can be 
granted. 

1 he award in an arbitration was not made on 
the prescribed date, and extensions of time were 
granted by the Court. The award was actually 
written on 26—8—1936, but the order of Court al- 
owmg the last extension of time was made only on 

rT 8- 936 thoURh the’application for extension 
0 V. ,r ?? 'i aS r ! ut ’ n before the award was made. 

V cld : that the Court was competent to pass the 
order tor extension of time, and the order relat¬ 
ed back to the date on which the application for 
the extension of time was made. ( HoruAll J ) 
L H OK KAPPA ChETT!AR' V. SaNTHARANA RoWTHFR 

mo M.W.N. 988=52 L.W. 537=09™2 

. -* 1 ’ Para - 8 — Scope—Arbitration in 

pending suit—Reference—Order providing for 
supersession m anticipation in case award not fil¬ 
ed within fixed Legality—A ward not made 

m time—Disposal of suit—Legality—Setting aside 
ex parte decree — Procedure . 

R. 8 of the second Schedule to the Civil Pro¬ 
cedure Code, contemplates that the Court must be 

in oz • P° SIt,on as an d when occasion arises for 
sufficient cause to allow further time for the mak¬ 
ing of the award. The Court has no power to 
deprive itself once for all of the power to exer¬ 
cise this discretion by an order made at the time 
of reference. An order of supersession should be 
made only at the expiry of the time fixed for 
the filing of the award and not at the stage of the 
reference itself. An order passed by the Court 
in the middle of the hearing of a suit making a 
reference and providing in anticipation that if 
the award is not filed by a particular date, the 
!”*! m “ st e° on that day, is not one in accord- 

thnV V, J V aW ' UhC j t,lercfore . lor any reason, 

th d r S n0t made or fiIed 091 the specified 
date, the Court acts illegally and without juris- 

Jf nnn d,spos,n £° f the suit ex parte, for difault 
rp f mp P H , the . part of the defendant. The 

nn arlr° f f the de * endant in such a case is strictly 

Vt to thZ °? imd f r 151 • C.P. Code, bringing 
was notice of the Court that its procedure 
was unauthorised and not by way of an applica¬ 
nt °- R. 13, C.P. Code. But the 

tact that an erroneous procedure is adopted should 

not stand in the way of the matter being set right • 
and when the lower Courts refuse to set aside the 
ex parte decree the High Court will interfere in 
revision and set the matter right on the ground of 
iHegahty and want of jurisdiction. ( Varadachariar 

ikl to £ A ?/ K * P i LLE v - Savi tri Amma.' 

fee! 0.66=9 r.m. 335=1936 M.W.N. 1152 

f i hX ?* 608=A.I.R. 1937 Mad. 9=71 M. 
i-'.J. 648. 

’ Sch. II, Para. 8 — Time not fixed — Lega- 

Where the Court leaves it to thq discretion of 
the arbitrator to complete the award within a 
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reasonable time and he does so, it cannot be said 
that there has been substantial miscarriage of 
justice merely because the Court did not fix any 
time within which the award was to be submitted. 
(Bagtilcv and Mosley, JJ .) Ma Ngwe v. U Min 
Sin. 163 I.C. 590=9 R.R. 29=A.I.R. 1936 

Rang. 240. f 

- Sch. II, Para. 10 —If mandatory. 

Para. 10 of Sch. II, C.P. Code, is mandatory; 
and if notice of the filing of the award is not 
given to the parties, no decree could be passed 
by the Court on the basis of the award. (Gnosc 
and Mukherjea, JJ.) Mairamjan Bibi Asa- 

raddi . 43 C.W.N. 924. . 

_S c h 11 Para. 10 — Parties accepting 

award—Refusal to file by Court-Propriety 

When parties accept an award and apply to the 
Court for filing it, the Court should not refuse 
to file it basing its view on some correspondence 
between the Registrar of the H.gh Court and the 
District Judge, which it is not entitled to look at. 
(Monroe, J) Kanshi Ram Samfuran g S ingh, 
166 I.C. 623 (1)=9 R.L. 403 (1> —38 P.L. 
R 318 

gch H f Para. 12 —Jurisdiction of arbit¬ 
rators—Property not referred to in plaint but 
mentioned in written statement-1 f subject-matter 
of suit—judge raising issues as to—Effect—Juris¬ 
diction of arbitrators to decide questions as to 

such property . , 

The jurisdiction of arbitrators to make an award 

on a reference must be limited to the subject- 
matter in dispute between the parties, and the 
subjeat-matcr in dispute, so far as property in 
suit is concerned, must be property mentioned in 
the Plaint in respect of which relief is claimed. 
The fact that the defendant in his written state¬ 
ment raises issues as to other properties and the 
fact that the Couit apparently raises issues cov¬ 
ering not only the property mentioned in the plaint 
but also property referred to in the written state¬ 
ment will not give the arbitrators jurisdiction to 
decide as to that property which is not the sub¬ 
ject-matter of the suit at all. The decision of 
the arbitrators must relate only to the property 
specifically mentioned in the plaint. (Daz'ics, 
J c and Mehta, A.J.C.) Gangaram v. Keshav- 
das. 30 S.L.R. 478=170 I.C. 102=10 R.S. 
32=A.I.R. 1937 Sind 174. 

__ Sch. II, Para. 13 — Scope—Power of 

r 0U rt—Fees of arbitrator—If can be awarded as 
costs — C.P. Code, S. 35 — C.P. Code, S. 115 

"Case decided”—Order awarding fees to arbitra¬ 
tor—Revision—Interf erence. 

The words of Para. 13 of Sch. II, C.P. Code, 
are very wide, and allow the Court to make such 
order as it thinks fit respecting the costs of arbit¬ 
ration if any question arises respecting such costs. 
A provision relating to arbitrator’s fees is most 
often made in the award itself and the fees so 
provided would be deemed part of the costs of 
arbitration. But even if the award contains no 
sufficient provision respecting such fees, and 
though the award may be set aside, the Court has 
power to award the arbitrator’s fees as part of 
the costs of the arbitration and as costs of the 
proceedings incidental to the suit under S. 35, 
C.P. Code. An order awarding a sum of 
money as fees to an arbitrator in arbitration pro- 
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ceedings arising out of a reference made through 
Court is a case decided within S. 115, C.P. Code, 
and a revision would lie to the High Court, 
though the latter would not interfere unless it in¬ 
volves any question of any irregularity in juris¬ 
diction, e.g when the amount awarded is very 
excessive. {Davis, J.C. and Tyabji, J.) Ta- 
khjtram 7 1 . Kishinchand. I.L.R. (1940) Kar. 
34=A.I.R. 1940 Sind 190. 

- Sch. II, Paras. 14 and 15 —Error in law 

— Interference. 

Where the parties considering that arbitrators’ 
knowledge of law is sound have chosen their tri¬ 
bunal to decide their disputes outside the Courts, 
the Courts are very reluctant to interfere with 
the decision of the tribunal and will only do so 
in cases mentioned in Sch. II, paras. 14, 15 and 
16, C.P. Code. The mere fact that the tribunal has 
erred in law is no ground for interference. 

( Derbyshire, C.J. and Nazim Ali, J.) RACHU- 
pathi Durr v. Ram Gopal Dutt. 187 I.C. 80 
= 12 R.C. 545=A.I.R. 1939 Cal. 557. 

- Sch. II, Para. 14 —Validity of award — 

Omission of direction by arbitrator regarding 
costs. 

Costs are a matter for decision by the Court 
and the omission of a direction by the arbitrator 
regarding costs does not vitiate the award. 

( Young, C.J. and Tekchand, J.) Raminder 
Singh v. Mohinder Singh. A.I.R. 1940 Lah. 
186. 

- Sch. II, Para. 14 — Validity of award — 

Relief given different from what either party 
claimed. 

Where an award has clearly dealt with the sub¬ 
ject-matter of the suit referred, the mere fact 
that the relief given by the award is different from 
what either party claimed does not make the award 
invalid on the ground that it went beyond the 
scope of the suit. (Young, C.J. and Tek Chand, 
J.) Raminder Singh v. Mohinder Singh. A. 
I.R. 1940 Lah. 186. 

- Sch. II, Para. 14 (a) — Applicability — 

Matter not referred separable—Power of Court 
to remit award. 

Para. 14 (a) of Sch. II, C.P. Code, is only 
applicable when the matter not referred to arbit¬ 
ration but determined by the Arbitrator cannot 
be separated without affecting the determination 
of the matters referred. When such matter can 
be separated, the Court has no power to remit 
the award for re-consideration. ( Norman, I.C . 
S.) Oulad Hussain v. Asnad Khan. 1936 A. 
M.L.J. 55. 

- Sch. II, Para. 14 (c )—Award not sign¬ 
ed by arbitrators on same date — Validity. 

The mere fact that one of the arbitrators sign¬ 
ed one day later cannot make the award illegal, 
when the decision of the arbitrators was arrived 
at after joint deliberation and the award was 
prepared in accordance with the said decision. 
(Derbyshire, C.J. and Nasim Ali, J.) Mukunda- 
lal Pakrashi v. Prokash Chandra Pakrashi. 

70 C.L.J. 43=A.I.R. 1939 Cal. 739. 

-Sch. II, Para. 14 (*■)— Scope— Objection 

to legality of award apparent upon face W 
amounts to—Award in arbitration in favour of un¬ 
registered firm—Application to file— Maintainabi¬ 
lity—Partnership Act, S. 69 (1). 
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Sch. II. C.P. Code, is exhaustive, and no Court 
has jurisdiction to go beyond the provisions of 
this schedule in order to determine whether an 
award made in an arbitration on reference in ac¬ 
cordance with the provisions of the schedule can 
be filed or not. An award made in favour of an 
unregistered company can be filed on the applica¬ 
tion of that company, and such an application is 
not barred under S. 69 (1) of the Partnership 
Act. The fact that it is in favour of an unre¬ 
gistered company does not make the award ille¬ 
gal on the face of it within the meaning of para. 
14 ( c ) of Sch. II, C.P. Code. ( Wort and Mano- 
Jiar Lai, JJ .) Satish Chandra Chakravarty v. : 
P. N. Das & Co. 16 Pat. 712=1938 P.W.N. 
228=175 I.C. 468=4 B.R. 587=10 R.P. 624 
= 19 Pat.L.T. 549=A.I.R. 1938 Pat. 231. | 

- Sch. II, Para. 14 (c)— Supplemental 

award — Validity. _ ! 

A second or supplemental award given by the 
arbitrators in pursuance of a reservation made 
in the first award is not illegal, and it cannot be 
said to have been passed by the arbitrators at a 
time when they were functus officio. (Derbyshire, 
C.J. and Nasim Ali, J .) Mukundalal Pakra-, 
shi v. Prokash Chandra Pakrashi. 70 C.L. 
J. 43=A.I.R. 1939 Cal. 739. 

-Sch. II, Para. 14 (c)— Taking of an 

erroneous view of laiv by arbitrator—When 
renders an award liable to be set aside. > ' 

An award of an arbitrator cannot be set aside 
merely because he has taken an erroneous view of 
the law. What he must not do is to lay down an 
erroneous proposition of law as being the true 
proposition of law and proceed to decide the | 
rights of the parties on the foundation of this 1 
erroneous proposition of law. Where the parties ■ 
in a case entrust the decision of the dispute , 
between them to an arbitrator giving the fullest 
rights to the arbitrator, the arbitrator is entitled I 
to decide the dispute between the parties on his j 
own views of right and wrong and he need not 
follow the ordinary accepted views of law on the 
subject. ( Zia-ul-Hasan and Yorke, JJ.) Phool- 
chand v. Moolchand. 189 I.C. 344=1940 O.L. 
R. 446=13 R.S. 58=1940 A.W.R. (C.C.) 327= 
1940 O.A. 629=1940 O.W.N. 670. 

Sch. II, Para. 15— Award — Legality — 
Reference to arbitration pending criminal proceed¬ 
ings—Prosecution withdrawn by District Magis¬ 
trate on application of parties before award — 
Reference and award—If illegal. 

A reference was made to arbitration in certain 
disputes between parties, but criminal proceedings 
were pending at the time of reference between 
some of the parties for non-compoundable offences 
and on application by a party, the District Magis¬ 
trate withdrew the prosecution before an award 
was made. On an objection by a party that the 
award was illegal, one of the considerations being 
stifling of prosecution. 

Held, that as an independent and responsible 
authority, such as a District Magistrate, had 
intervened and discharged the duty imposed upon 
him by law, it could not be said that the fact that 
he acted on the request of one of the parties to 
a reference made that reference or the award upon 
it unlawful on the ground that the consideration 
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was immoral or against public policy. (Davies, 
J.C. and Mehta, A.J.C.) Kessomal v. Gian- 
chand. 31 S.L.R. 8=169 I.C. 479=10 R.S. 5= 
A.I.R. 1937 Sind 156. 

-Sch. II, Para. 15—Award—Order setting 

aside—Revision, if lies. See C. P. Code, S. 115 
and Sch. II, Para. 15 —Award. 1939 O.W.N. 
751. 

-Sch. II, Para. 15—Award, setting aside 

of and arbitration superseded—Revision, if lies. 
See C. P. Code, S. 115 and Sch. IT, Para. 15. 
1939 O.W.N. 716. 

-Sch. II, Paras. 15 and 16 —Construction 

—Decree based on award—Appeal on ground that 
decree is invalid — Maintainability. 

The words of para. 16 of Sch. II, to C. P. Code, 
are perfectly clear and it would be doing violence 
to the plain language and the obvious intention of 
the Code if it were held that an appeal lies from 
a decree passed upon a judgment pronounced 
according to an award except in so far as the 
decree may be in excess of or not in accordance 
with the award. Paras. 14 and 15 of Sch. II, C. 
P. Code, enable the Court to which an award 
is submitted to refuse to give effect to the award 
if in its opinion it is either void, or invalid or 
illegal. If, however, the award is accepted, it 
means that in the opinion of the Court it is neither 
void nor invalid, and the opinion of the Court 
cannot be challenged in appeal. Para. 16 merely 
gives effect to the principle of finality of awards, 
and the intention of the Legislature evidently is 
that an award should be subjected to the scrutiny 
of one Court only namely, the Court through 
whom reference is made to arbitration, and not 
that Court and an appellate Court. No appeal can 
therefore be maintained from the decree based 
on an award on the ground that the award upon 
which the decree is based is invalid. (Facl Ali 
and Varma, JJ.) Radhey Lal v. Kanhai Lajl. 
18 Pat. 193 = 1939 P.W.N. 591=6 B.R. 88 = 185 
I.C. 52=12 R.P. 287=A.I.R. 1939 Pat. 526. 

-Sch. II, Para. 15— Construction—‘Or 

being othenoise invalid”—Meaning of—Scope of 
enquiry—Objections to validity of reference — If 
competent. 

There is nothing in the words “or being other¬ 
wise invalid” themselves or in their context to 
limit their operations to cases where an award 
is invalid only on the ground of something done 
after the reference and not before or in the 
reference itself. The words “or being otherwise 
invalid” include within their meaning questions 
relating to the validity of a reference. Hence it 
is open to the trial Court in considering objections 
to an award under para. 15 of Sch. II to consider 
and decide objections raised to the validity of the 
reference. It makes no difference if thereby a 
Judge may find that his own order of reference 
is invalid or find that he must thereby reconsider 
any previous order he has passed on this question. 
It also makes no difference if thereby the Judge 
must decide questions which affect his own juris¬ 
diction because his decision on questions of juris¬ 
diction will be subject to revision or appeal on the 
principle that a Court cannot be the final Judge on 
the question of its own jurisdiction. (Davis, J.C., 
Lobo and Weston, JJ.) Kishinchand v. 
Takhitram. I.L.R. (1940) Kar. 22=183 I.C. 
724=12 R.S. 75=A.I.R. 1939 Sind 241 (F.B.). 
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--~Sch. II, Para. 15— Construction — "Other- 

wise invalid”—Arbitrator exceeding his powers. 

The words “or otherwise invalid” occurring in 
para. 15 are comprehensive enough to include all 
kinds of objections. Where the objection that the 
arbitrator exceeded his powers in drawing an 
award, is not taken before the Court passing the 
decree upon the award under para. 15 of Sch. II, 
a separate suit will not lie to set aside the decree 
on that ground. ( Bhide, J.) Madho Ram v. 
Sita Ram. 183 I.C. 79=12 R.L. 98 (1)=41 P. 
L.R. 380=A.I.R. 1939 Lah. 69. 

-Sch. II, Paras. 15 and 16— Decree on 

award overruling objection to validity of reference 
—A ppcal^-Revision. 

The decision of the Court that made the 
reference to arbitration overruling the objection 
and passing a decree in accordance with the award 
cannot be challenged by an appeal or by an appli¬ 
cation in revision, for, at most that amounts to an 
error of law. But the order made by the Court, 
where it has acted illegally or with material irre¬ 
gularity in the exercise of its jurisdiction, can 
be challenged by way of revision, though not by 
way of appeal, whether the illegality or irregu¬ 
larity was committed before the reference to 
arbitration or after the receipt of the award. 

( Sulaiman, C.J., Iqbal Ahmad and Harries, JJ.) 
Mariam v. Amina. I.L.R. (1937) All. 317= 
167 I.C. 99=9 R.A. 479=1936 A.L.J. 1333= 

1936 A.W.R. 1223=1937 A.L.R. 130=A.I.R. 

1937 All. 65 (F.B.). 

-Sch. II, Para. 15 —Delay in pronouncing 

awards—Rights of parties. 

What is necessary in the case of arbitration is 
that once an arbitrator is appointed, the parties 
to the arbitration are entitled to insist that the 
arbitration should be proceeded with reasonable 
speed and if there is any unexplained unreason¬ 
able delay, the parties will be justified in revoking 
the reference, and if the award is given after 
long delay, they will be entitled to ask the Court 
not to file the award. Unreasonable delay on the 
part of the arbitrator amounts to legal miscon¬ 
duct. ( Puranik, J.) Kf.sholal v. Laxman Rao. 
1940 N.L.J. 393. 

-Sch. II, Para. 15— Misconduct — Arbit¬ 
rator hearing parties independently of each other 
with their consent — Award—If liable to be set 
aside. 

Where with the consent of the parties the 
arbitrator heard them independently of each other 
and in the absence of their respective solicitors, 
the arbitrator is not guilty of misconduct and 
irregularity and his award is not liable to be set 
aside. (Costello and Lort Williams, JJ.) Baij 
Nath v. Bajrang Lal Kamalia. I.L.R. (1937) 

2 Cal. 465=173 I.C. 816=10 R.C. 568=A.I.R. 

1938 Cal. 166. 

-Sch. II, Para. 15—' Misconduct’ — Arbit¬ 
rator not taking all the evidence produced by 
parties. 

An arbitrator who does not give any clear notice 
to the parties to produce their evidence before 
him and who does not take all the evidence that 
the parties want to produce, is clearly guilty of 
misconduct. {Bhide, J.) Kanhaya v. Sheo 
Karan. 39 P.L.R. 582. 

-Sch. II, Para. 15 —Power of Court. 
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Para. 15 of Sch. II of C. P. Code, does not 
provide for the Court setting aside an award in 
part only. The fact that the consequence of 
setting aside the award is an order superseding 
the arbitration is a strong indication that the whole 
award must be set aside. ( Norman, I.C.S.) 

Mahomed Yusuf v. Azim Ullah. 1939 A.M. 
JL.j. 15. 

“ Sch* Para. 15 —Reference to arbitra¬ 
tion — Arbitrator, discovered to be indebted to one 
of parties — Reference, if can be superseded. 

A Court does not act without jurisdiction in 
passing an order superseding a reference to arbit¬ 
ration made by it on the ground that some of the 
arbitrators have since been discovered to be - 
indebted to one of the parties, and proceeding 
with the trial of the suit, especially when its order 
is made without any protest from the parties. 

( Dhavle, J.) Nanha Prasad Singh v. Jagdambi 
Singh. 179 I.C. 161 = 11 R.P. 330=5 B.R. 198 
=A.I.R. 1939 Pat. 170. 

■- Sch. II, Para. 15 — Scope — Award — Find¬ 

ing of misconduct—Procedure—Disallowing part 
of azuard and dismissal of suit — Propriety. 

If the Court finds that the award of the arbit¬ 
rator has been arrived at by action which amounts 
to misconduct, the only course open to the Court 
is to set aside the award altogether. The Court 
is not empowered to sit in appeal on an arbitrator. 

It cannot disallow or set aside a part of it and 
pass an order dismissing the suit, it must super¬ 
sede the arbitration and dispose of the suit on the 
merits. ( Norman, I.C.S.) Daula Nath v. 

Ganesh Mal. 1936 A.M.L.J. 54. 

- Sch. II, Para. 15 — Scope—If exhaustive 

of grounds for setting aside an award. 

An arbitration award cannot be upset except on 
the specific grounds given in para. 15 of Sch. II, 

C. P. Code. If this is not done, it could not be 
avoided by raising a plea that it had become 
infructuous. {Mehta, J. M.). Partap v. Bechan. 
1940 R.D. 20=1940 A.W.R. (B.R.) 16. 

- Sch. II, Para. 15 — Scope—Objection to 

validity of reference. 

(Per Sulaiman, C.J. and Harries, J. Iqbal 
Ahmad, J. contra) :—An objection to the validity 
of reference to arbitration comes within^ the 
purview of para. 15 of Sch. II, C. P. Code. 
{Sulaiman, C.J., Iqbal Ahmad and Harries, JJ.) 
Mariam v. Amina. I.L.R. (1937) All. 317= 
167 I.C. 99=9 R.A. 479=1936 A.W.R. 1223= 
1936 A.L.J. 1333=1937 A.L.R. 130=A.I.R. 1937 
All. 65 (F.B.). 

- Sch. II, Para. 15 — Scope — Award — Vali¬ 
dity —Y u it challenging—Main tainab il ity—V al idity 
of reference impugned. 

When the question raised relates to the validity 
of the reference itself, the validity of an award 
following upon the reference can be challenged 
by a suit. The party so objecting is not bound 
to take proceedings under Para. 15 of Sch. II, 

C. P. Code. A mortgagee with possession from 
a party who has not joined in the reference is 
entitled to bring a suit to declare that the award 
and decree passed thereon are illegal and void as 
against him. {Weston.) Deo Karan v. Sugan 

Chand. 1935 A.M.L.J. 89. , 

-Sch. II, Para. 15 (1)— Setting . aside 

award—Jurisdiction of Court—One of parties ap¬ 
plying to have award set aside—No objection 
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raised by other party — Court, if can set aside 
mvard. 

Para. 15 (1) of Sch. II, C. P. Code, is impera¬ 
tive and takes away the jurisdiction of the Court 
to set aside an award on any ground other than 
those specified therein. Therefore an order of 
Court setting aside an award merely on the 
ground that one of the parties applied to have 
the award set aside and the other did not object 
1 o it, offends against Para. 15 (1) and is conse¬ 
quently illegal. ( Thomas and Zia-ul-Hassan, JJ.) 
Bachcha Lai. v. Munnu Lal. 13 Luck. 609= 
171 I.C. 172=1937 O.L.R. 524=10 R.O. 90= 

y 1937 O.W.N. 1002=A.I.R. 1937 Oudh 507. 

/ -Sch. II, Para. 15 (1) (a)— Misconduct — 

Absence of enquiry—Point not raised before 
arbitrators. 

On a petition filing an award in Court, an objec¬ 
tion was raised that certain vouchers taken into 
consideration by the arbitrator were signed by 
minors, and as the arbitrator made no enquiry 
regarding the legality of those vouchers, the 
award was vitiated. This objection however was 
not raised before the arbitrators. Tt was also con¬ 
tended that absence of enquiry amounts to judicial 
misconduct on the part of the arbitrators. 

Held, that the arbitrators, under the circum¬ 
stances, were not bound to anticipate or guess any 
possible objections that might be made by the 
respondents and then to investigate such objec¬ 
tions. Even assuming that the person who signed 
the vouchers was a minor, the arbitrators were 
not bound to hold that legally the objectors were 
not bound to pay the amount due on such vouchers. 
The decision of this question is entirely within 
the authority of the arbitrators and the absence 
of an enquiry does not amount to judicial mis- ! 
conduct on their part. ( Jai Lai, J.) Ram Dhan 
Das v. Shankar Das Devi Dayal. 164 I.C. 296 
=9 R.L. 100=A.I.R. 1936 Lah. 492. 

-Sch. II, Para. 15 (1) (a)— Misconduct — 

/ Arbitrator—Enquiry in absence of party, 
t/ If arbitrator makes enquiries behind the back of 
the parties, that is misconduct. ( Pollock, J.) 
Badrilal v. Lakshya. I.L.R. (1937) Nag. 35 
= 168 I.C. 100=9 R.N. 237 (1)=A.I.R. 1936 
Nag. 291. 

, -Sch. II, Para. 15 (1) (a) —■‘Misconduct 

' —Arbitrator making private inquiries. 

If an arbitrator makes references and inquiries 
privately he is guilty of misconduct. ( Norman, 
l.C.S.) Oulad Hussain v. Asnad Khan. 1936 
/ A.M.L.J. 55. 

•JJ*-Sch. II, Para. 15 (1) (a)— Misconduct — 

Failure of arbitrator to hear parties and witnesses. 

An arbitrator, though not bound by the technical 
web of judicial procedure and rules of evidence, 
must hear the parties and, if requested, their 
witnesses, unless he is absolved therefrom by the 
terms of submission and must apply his mind to 
the points in dispute and decide it according to 
ordinary rules of justice, equity and good con¬ 
science. The failure to hear the parties and, if 
necessary, their witnesses, unless absolved there¬ 
from by the terms of submission amounts to mis¬ 
conduct on the part of the arbitrator within the 
meaning of Para. 15, Sch. II, C. P. Code. 

(Mosely and Ba U, JJ.) Ma Hnine Le v. Ma 
Nyein Bwin. 162 I.C. 772=8 R.R. 591=A.I. 
I*. 1936 Rang. 191. 
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—-Sch. II, Para. 15 (1) (a)— Misconduct — 

Reference to—Enquiry and azvard by two only — 
Effect of. 

Where the parties agreed that the case should 
be decided by three arbitrators, but the enquiry 
was made and the award given by two arbitrators 
alone, and where the parties never agreed to accept 
the decision of two arbitrators alone, the action 
of the two arbitrators in proceeding alone in such 
way was undoubtedly misconduct. (Pollock, J.) 
Badri lai. v. Lakshya. I.L.R. (1937) Nag. 35= 
168 I.C. 100=9 R.N. 237 (1) = A.I.R. 1936 Nag. 
291. 

-Sch. II, Paras. 15 ( 1 ) (c) and 16 (2) — 

Decree in terms of award—Appeal questioning 
validity of reference—Competency — Revision, if 
lies. 

Para. 15 (1) (c) shows that all objections 

against the validity of an award can be brought in 
the Court making the reference, the words “or 
being otherwise invalid” being wide enough to 
cover all kinds of objections to an award. When 
once a decree is passed in terms of an award an 
appeal is not competent against the decree on the 
ground that the reference to arbitration was in¬ 
valid as all the interested parties did not join in 
making the reference, and revision will be more 
objectionable than an appeal. ( Srivaslava and 
Zia-ul-Hasan, JJ.) Radiiey Lal v. Sunder Dei. 
159 I.C. 1041=8 R.O. 230 = 1936 O.W.N. 16. 

-Sch. II, Paras. 15 (1) (c) and 16— Decree 

on award after disposing objections as to its 
validity — Revision. 

It is only one Court, namely the Court which 
refers the case to arbitration, that should finally 
decide the question whether the award is invalid, 
not only for the reason specifically mentioned in 
Cl. (f), but on other grounds also. This being 
so, the decree passed by a Court in terms of an 
award, after it has disposed of the objections 
under para. 15, Sch. II, C. P. Code, is final and 
not open to appeal. And to allow a revision would 
be more objectionable than an appeal in such case. 
29 Cal. 167 (P.C.), Foil. ( Agha Haider, J.) 
Asa v. Mt. Bhuran. 163 I.C. 380=9 R.L. 10 
= 38 P.L.R. 725=A.I.R. 1936 Lah. 466. 

-Sch. II, Paras. 15 (c) and 20 —Objection 

that applicant was partner of opposite party and 
so could not claim specific amount—Point decided 
against opposite party by trial Court but no deci¬ 
sion of High Court obtained on that point—No 
such objection raised before arbitrator—Separate 
suit for dissolution of partnership against appli¬ 
cant by opposite party—Decision in question 
whether parties were partners—If res judicata. 

The grounds of invalidity of an award contem¬ 
plated in Para. 15 (c) refer to those matters which 
apparently go to the root of the award and matters 
which merely pertain to procedure and have not 
been agitated before the arbitrator are not covered 
by it. In proceedings on an application under 
Sch. II, Para. 20 an objection was raised on the 
ground that the party applying was a partner of 
the opposite party and consequently could not 
make a demand for a specific sum of money. No 
such objection was raised before the arbitrator. 
The opposite party did not persist in obtaining 
a decision on this point from the High Court, 
after it had been decided against him by the trial 
Court. The opposite party brought a separate suit 
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for dissolution of partnership and rendition of 
accounts against the applicant. The defence was 
that the decision on the question whether the 
opposite party was a partner of the applicant 
operated as res judicata. 

Held, that it was open to the opposite party to 
agree to the reference, although it was being 
sought by a partner, and to have the mutual 
adjustment of account made in a separate pro¬ 
ceeding. Not having raised an}' objection before 
the arbitrator on the score of partnership to the 
claim put forward by the applicant, he could not 
afterwards challenge the award on the ground that 
it had been obtained by one partner against 
another for a specific sum. 

Held also, that the objection in Sch. II, Para. 20, 
C. P. Code, was not covered by Sch. II, Para. 15 
(c) and so the mere fact that opposite party did 
not persist in its objection did not debar it from 
contesting the question in the suit for dissolution 
of partnership. There the question was directly 
and substantially in issue and on it hinged the 
decision of the whole case. (Addison and Din 
Mahomed, JJ.) Sardar Singh v. Nawal Kishore 
Kharaiti Lal. 181 I.C. 195=11 R.L. 780=40 
P.L.R. 972=A.I.R. 1938 Lah. 604. 


II, Para. 16— Arbitrator— Position of 
_ If sditie 'as that of commissioner—Distinction. 

The contention that the position of an arbitra¬ 
tor is like that of a commissioner appointed by 
Court is obviously untenable. The essential 
difference between a commissioner and an arbitra¬ 
tor is that the former is an officer selected and 
appointed by the Court, in whose selection the 
parties have not, as of right, any choice, whereas 
the latter is a person selected by the parties in 
whose selection the Court has no choice. In the 
former case the ffartics have expressed no consent 
to be bound by the decision of the commissioner 
who is appointed by the Court and whose decision 
the parties may challenge before the Court passing 
a final decree. In the latter case they have 
expressed such consent, and cannot challenge the 
arbitrator’s decision on questions of law and fact 
except on the limited grounds mentioned in Sch. II 
to the Code of Civil Procedure. (Fazl AH and 
Varma, JJ.) Radhey Lal v. Kanhai Lal. 18 
Pat. 193=185 I.C. 52=12 R.P. 287=1939 P.W. 
N.591—6 B.R. 88=A.I.R. 1939 Pat. 526. 


-Sch. II, Para. 16 (2 )—Appeal—Award 

on invalid reference. 

Where there is no valid submission, there 
could be no award on which a decree could be 
made by the Court and if it is so made it is 
passed on something which is not an award and 
is therefore appealable. (Hamilton and Yorke, 
JJ.) Ghafooran v. Abdul Hamid. 174 I.C. 766 
= 1938 O.W.N. 475=1938 O.L.R. 215=10 R.O. 
275=1938 O.A. 367=A.I.R. 1938 Oudh 154. 


-Sch. II, Para. 16 (2 )—Decree based on 

award—Appeal on ground that award was invalid 

—If lies. . 

When a decree is passed on the basis or an 
award, no appeal lies against the decree itself on 
the ground that the award was not a valid one. 
A.I.R. 1935 Rang. 94, Rcl. on (Baguley and 
Mosley, JJ.) Ma Ngwe v. U Min Sin. 163 
I.C. 590=9 R.R. 29=A.I.R. 1936 Rang. 240. 
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- Sch. II, Para. 16 —Decree on award — 

Appeal — Revision. 

An appeal against a decree on an award is 
incompetent under the clear provisions of Sch. II r 
Cl. 16 of the Code, if the decree is not in excess 
of or contrary to the award. A revision is, how¬ 
ever, competent. (Tek Chand and Dalip Singhs 
JJ.) Lorind Chand Kirpa Ram v. Gurdas Mal. 
39 P.L.R. 51. 

- -Sch. II, Para. 16 —Objection taken tO' 

referring Court’s jurisdiction to entertain suit but 
no objection raised to award—Court passing 
decree in terms of award — Award,, if can then be; 
challenged. 

When an objection was taken to referring 
Court’s jurisdiction to entertain suit but no. 
objections to award were filed by either of the 
parties, the Court has no option but to give a 
decree in accordance with the award, and it is 
not open to either party to object to the validity 
of the award on any ground by appeal or by 
revision. (Jai Lal, J.) Mohammad Khan v. 
Co-operative Society, Khawaspur. 174 I.C... 
310=10 R.L. 546=A.I.R. 1937 Lah. 268. 

- —Sch. II, Para. 17 — Agreement providing 
for reference to arbitration—Right of parties to 
file in Court. 

Where an agreement between the parties stipu¬ 
lates that in the event of any dispute arising 
between them in respect of any term or condition 
of the agreement the said dispute should be re¬ 
ferred to arbitration, and disputes arise between 
the parties in regard to the terms of the agree¬ 
ment, the parties to the agreement or any of 
them may apply to any Court having jurisdiction', 
in the matter to which the agreement relates, that 
the agreement be filed in the Court. (Abdul 
Qayoom, C.J.) State v. Bhagat Sukhdyal. 39* 
P.L.R.J. & K. 83. 

-Sch. II, Paras. 17 and 19— Agreement to 

refer dispute to arbitrators nominated by each 
party—One of nominated arbitrators refusing to 
act—Power of Court to replace him by appoint¬ 
ing another. 

If parties to an agreement to refer a dispute to- 
arbitration leave a contingency unprovided for,, 
the Court will not be proceeding consistently with 
the agreement if it makes a provision for such- 
contingency. The lacuna, if any, is to be filled 
by parties themselves, and not by the Court. 
Where therefore parties agree to refer their dis¬ 
pute to arbitrators nominated by each party but 
the agreement does not make any provision for 
the nomination of an arbitrator in case any arbit¬ 
rator already nominated refuses to act, and one 
of the nominated arbitrators refuses to act, the 
Court has no power to make the necessary ap¬ 
pointment so as to make the agreement operative 
and effectual. ( Addison, Ag. C. J. and Dm 
Mohammad, J.) Salic Ram Bhagat Ram 
Kishen Singh. I.L.R. (1939) Lah. 23=179 I. 
C. 584=11 R.L. 599=41 P.L.R. 464=A.i.K. 

1938 Lah. 859. , „ 

- Sch. II, Para. Agreement to refer 

dispute relating to division of estate to or t - 
ration—Application for filing agreement m ^ 

—If maintainable during pendency of proce 
ings for letters of administration. A 

On the death of one X, his three S0I J®» V/ • 
and C, entered into an agreement to reter xneir 
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dispute relating to the division of the estate left 
by him to arbitration. Subsequently, however, 
A applied for Letters of Administration with 
respect to a will left by X. Two days later, B 
and C presented an application under Sch. II, 
Para. 17, C. P. Code, for filing the agreement 
regarding reference to arbitration. One of the 
contentions raised by A was to the effect that 
the application could not be entertained as the 
proceedings on the application for Letters of 
Administration had already commenced and 
were pending. Overruling that contention, 

Held, that the application under Sch. II, C. P. 
Code, was maintainable and that there was no 
conflict of jurisdiction as between the arbit¬ 
rator and the Court in this case although A 
questioned the validity of the agreement of 
reference to arbitration, and that the proper 
course for the Court dealing with the application 
for Letters of Administration in the circum¬ 
stances would be to stay its proceedings until 
the question of the validity of that agreement 
was decided in the proceedings under Sch. II, 
C. P. Code. (Bhide, J.) Ram Labhaya v. 
Panna Lal. 18 Lah. 433=39 P.L.R. 852=172 

I. C. 460 = 10 R.L. 328=A.I.R. 1937 Lah. 843. 

- Sch. II, Para. 17 —Agreement to refer 

to arbitration—Some of the matters within juris¬ 
diction of Revenue Court — Agreement, if can be 
filed . 

An agreement for reference to arbitration can¬ 
not be filed in a Civil Court under para. 17, 
Sch. II, C.P. Code, if some of the matters includ¬ 
ed therein are within the jurisdiction of the 
Revenue Court only and there are actually suits 
pending in such Court with respect to some of 
them. ( Addison, Ag. C.J. and Din Mohammad, 

J . ) Lachmandas v. Chanan Mall. 40 P.L. 
R. 966. 

- Sch. II, Para. 17 — Applicability — Con¬ 
tract of insurance accepted in Presidency Town — 
—Contract containing arbitration clause — Arbitra¬ 
tion Act, Ss. 2 and 3. 

Where a contract of insurance between the par¬ 
ties is finally accepted in a Presidency town and a 
clause in the contract provides for a reference to i 
arbitration in case of a dispute arising as to any j 
right or liability of either party, the provisions 
of the Indian Arbitration Act would be applica¬ 
ble and not of Sch. II, C.P. Code. (Sulaiman, 
C.J. and Bajpai, J .) Guardian Assurance Co., 
Ltd. v. Shiva Mangal Singh. I.L.R. (1937) 
All. 234=167 I.C. 897=9 R.A. 585=1937 
A.L.J. 98=1937 A.W.R. 52=1937 A.L.R. 
265=A.I.R. 1937 All. 208. 

- Sch. II, Paras. 17 and 19 —Decree on 

award arrived at under para. 17— Appeal. 

No appeal lies from a decree passed on an award 
arrived at under para. 17 of Sch. II, C.P. Code, 
except in so far as it is at variance with the award. 

(Tek Chand and Dalip Singh, JJ.) Lal Chand 
v. Megha Ram. 160 I.C. 1075=8 R.L. 659 
(2)=A.I.R. 1936 Lah. 617. 
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between the parties by giving an award, the mere 
fact that the order of reference was not formal¬ 
ly communicated to him is a mere trifling irregu¬ 
larity, and would not vitiate the arbitration. (Nia- 
matullah, Harries and Collister, JJ.) Mannf Lal 
v. Pahlad Das. 167 I.C. 171=9 R.A. 512= 
1937 A.L.J. 29=1937 A.W.R. 30=1937 A.L. 
R. 157=A. I. R. 1937 All. 141 (F.B.). 

-Sch. II, Para. 17— Order of reference 

not fixing time fur filing award — Court subsequent¬ 
ly intimating time to arbitrator — Validity of award. 

Where the order of reference itself does not 
fix the time within which the award should be 
filed, but the Court subsequently fixes a time limit 
and calls upon the arbitrator to file an award 
within that time and the award is filed, the irre¬ 
gularity, if any, would not affect the validity of 
the award. ( Niamatulla, Harries and Collister. 
JJ.) Manni Lal v. Pahlad Das. 167 I.C. 171 
= 9 R.A. 512=1937 A.L.J. 29=1937 A.L. 
R. 157=1937 A.W.R. 30=A.I.R. 1937 AIL 
141 (F.B.). 

-Sch. II, Para. 17— Reference to arbitration 

—Power of guardian mother of minor. 

The guardian mother of minor has authority 
to agree to refer the disputes that have arisen 
inside the family to the decision of arbitrators 
under para. 17 (1) if she finds that it is for the 
benefit of the minor. ( Derbyshire, C.J. and Na¬ 
zim Ali, J.) Rachupati Durr v. Ram Gopal 
Dutt. 187 I.C. 80=12 R.C. 545=A.I.R. 1939 
Cal. 557. 

•Sch. II, Para. 17— Refusal to act after 


agreement to refer—Reference if could be made. 

Though the arbitrators might have refused to 
act before the application for a reference under 
para. 17 of Sch. II, C.P. Code, yet the Court has 
power under para. 17 to make an order of refer¬ 
ence. ( Bennet and Verma, JJ.) Datta Mal v. 
Amar Nath. 176 I.C. 404=11 R.A. 102=1938 
A.L.J. 544=1938 A.W.R. (H . C .) 431=1938 
A.L.R. 615=A. I.R. 1938 All. 414. 

-Sch. II, Paras. 17 and 20— Relative ap¬ 


———Sch. II, Para. 17— Order of reference 
not communicated to arbitrator — Arbitration, if 
vitiated . ' 

Where the arbitrator fully aware of the terms 
of the order of reference, accepts the office of the 
arbitrator and actually decides the controversy 

Q,. D .—126 


plicability — Contract—Arbitration clause — Refer¬ 
ence under — Award—Application to file — Maintain¬ 
ability—Proper procedure. 

Where an award is made by arbitrators under 
the Arbitration Act, under an agreement contain¬ 
ed in a contract between the parties, an applica¬ 
tion to file such an award cannot be made under 
Sch. II, para. 20, C.P. Code. An agreement of 
that kind falls under para. 17, and the proper pro¬ 
cedure is to apply to the Court for enforcing that 
agreement, and the Court is then to make an order 
of reference. Para. 20 refers to a reference by 
the parties to arbitration about any dispute that 
might have arisen between them, while para. 17 
applies to future disputes. ( Divatia, J.) Louis 
Dreyfus & Co. v. Basappa Lingappa. 166 I.C., 
35=9 R.B. 207=38 Bom.L.R. 607=A.I.R. 
1936 Bom. 401. 

■Sch. II, Para. 17 (4)—" Sufficient cause 


— —— y — — — • — - v ------- v - - 

— Meaning—Circumstances showing that arbitra¬ 
tors cannot command defendant’s confidence — 
Court, if can refuse to order agreement to be filed . 

The words “sufficient cause" occurring in para. 
.17 (4) of Sch. II, C.P. Code, cover all the 
grounds of justice, equity and good conscience on 
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-which a Court thinks an agreement should not be 
ordered to be filed. If the circumstances show 
that even if the arbitrators be not partial to the 
plaintiff, they cannot command the confidence of 
the defendant, it would be wholly inequitable to 
compel the defendant to submit himself to their 
arbitration, and there is, therefore, sufficient cause 
for the Court to refuse to order the agreement 
to refer to arbitration to be filed. ( Zia-ul-Hasan 
.and Smith, JJ.) Girdhari La-ll v. Gobhardhan 
Dass. 13 Luck. 428=170 I.C. 490=10 R.O. 
16=1937 O.L.R. 436=1937 O.W.N. 792=A. 
I.R. 1937 Oudh 437. 

_ Sch. II, Para. 18 — Application for stay — 

When to be made. 

The provisions of para. 18, Sch. II of C.P. 
Code, are mandatory and an application under that 
section for stay should be made at the earliest 
possible opportunity. Where a suit was filed in 
August, 1933, and the issues were framed in 
December of that year, but an application to stay 
the suit was put in only in 1936 and that at the 
instance of the Court. 

Held, that it cannot be said that the provi¬ 
sions of para. 18 of Sch. II of the C.P. Code 
have been complied with. ( Horwill, J.) Maho¬ 
med Mohideen Nachiar v. Mahomed Naina 
Maracair. 177 I.C. 440=1938 M.W.N. 1124 
(2)=11 R-M. 325= A.I.R. 1938 Mad. 205= 
(1938) 1 M.L.J. 38. 

_ Sch. II, Para. 18 — Application under¬ 
statement in written statement setting up an agree¬ 
ment to refer to arbitration—If amounts to an 

application for stay. ... 

The fact that a defence was raised in the writ¬ 
ten statement that under the agreement between 
the parties, the parties are bound to appoint arbit¬ 
rators is not tantamount to an application for stay 
under para. 18, but is only a defence to the suit. 

( Horwill , J .) Mahomed Mohideen Nachiar v. 
Mahomed Naina Maracair. 177 I.C. 440=1938 
M W.N. 1124 (2)=11 R.M. 325=A.I.R. 
1938 Mad. 205=(1938) 1 M.L.J. 38. 

. —Sch. II, Para. 18 — Order adjourning suit 

sine die— Propriety—Proper order. 

Where the Court refers the suit to arbitration 
in accordance with the agreement between parties 
to refer to arbitration under para. 18 of Sch. II, C, 
P. Code, an order adjourning the suit sine die is 
not proper and the proper order is to adjourn the 
suit for a definite period. ( Horzcill, J .) Maho¬ 
med Mohideen Nachiar v. Mahomed Naina 
Maracair. 177 I.C. 440=1938 M.W.N. 1124 
(2) = 11 R.M. 325=A.I.R. 1938 Mad. 205= 
(1938) 1 M.L.J. 38. 

- Sch, II, Para. 18 — Scope — Plea of arbitra¬ 
tion clause in defence to suit—When to be taken — 
Contract—Arbitration clause — Breach—Suit for 
damages—Omission to apply for stay of suit—De¬ 
cree—Objection in appeal to mattainability of 
suit — Competency—Jurisdiction of Coutt—If oust - 
ed. 

There is a complete machinery under the C.P. 
Code for enforcing the agreement of parties to 
refer a matter in dispute between them to arbitra¬ 
tion, and once the machinery is provided the choice 
to have the dispute so settled by arbitrators is 
left to the parties. If any party who has con- 
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tracted to settle a dispute by arbitration backs 
out of it and institutes a suit in disregard of that 
contract, the Court is given the discretion to stay 
the suit at the instance of the other party. But 
if neither party wishes to resort to arbitration, 
the ordinary Courts of law have jurisdiction to 
decide the matters in dispute between them. It 
cannot therefore be said that a suit is not main¬ 
tainable at all. If one party institutes a suit it is 
open to the other party, if he wants to bind the 
plaintiff to his contract for having the matter set¬ 
tled by arbitration, to apply to the Court for stay 
before the settlement of issues. When he does 
not do that, he cannot in appeal object to the de¬ 
cree passed against him on the ground that the 
suit is not maintainable as being in violation of 
the arbitration clause in the contract. (Courtney 
Terrell, C.J. and Noor, J .) Secretary of State 
v. Suren dr a Mohan Lahiri. 17 Pat. 293=180 
I.C. 122=11 R.P. 457=5 B.R. 352=1938 P. 
W.N. 138=A.I.R. 1939 Pat. 118. 

—-Sch. II, Para. 18 —Stay of suit — Discre¬ 

tion of Court—Interference in appeal. 

Although a Court has a discretion to stay or to 
refuse to stay a suit under para. 18, Sch. 2, C. 
P. Code, it is its duty to act upon the agreement 
to refer to arbitration unless it sees sufficient 
reason why the dispute should not be referred. 
Where the lower Court held that there was no 
valid submission and that there was no contract 
regarding arbitration between the parties and in 
its discretionary power did not stay the suit. 

Held, that it could not be said that the lower 
Court exercised its discretion in an unjudicial 
manner or capriciously. (Coldstream, J.) Re¬ 
gal Theatres, Ltd. v. Gurcharan Singii. 172 
I.C. 432=10 R.L. 323=30 P.L.R. 423=A.I. 

R. 1937 Lah. 206. 

——— Sch. II, Para. 18 —Stay of suit — Discre¬ 
tion of Court—No difference arising before suit 
—Defence that contract is induced by fraud. 

The stay of a suit under para. 18 of Sch. II, 
C.P. Code, as also under S. 19 of the Arbitra¬ 
tion Act is made by the Court only with a view 
that the parties may go to arbitration in accord¬ 
ance with their agreement. The stay of a suit 
will have, therefore, to be refused if there could 
not be an arbitration at all. An arbitration pre¬ 
supposes a dispute or difference between the par¬ 
ties and if no dispute or difference arises be¬ 
fore the institution of the suit, there is no occa¬ 
sion for an arbitration, and a pending suit between 
the parties ought not to be stayed in such a case. 

If the plaintiff is not aware before the institution 
of the suit, that there is a difference between him 
and the defendant or of the nature of the differ¬ 
ence, he cannot be said to have gone back upon his 
agreement to refer to arbitration or is attempting 
to go back upon it by rushing to Court. Further, 
if the basis of the main defence in the suit is that 
the contract was induced by either fraud or mis¬ 
representation of the plaintiff, and this question 
does not come within the scope of the arbitration 
clause, the rights of the parties involved in the 
suit should be tried by the Court and the prayer 
for stay should be refused. (Mitter andlMfur 
Rahman, JJ.) Ladha Singh v. J Ya ” 

Singh a Deo. I.L.R. (1939) 2 Cal. 181=186 I., 
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C. 617=12 R.C. 490=70 C.L.J. 148=43 C. 
W.N. 879= A.I.R. 1940 Cal. 105. 

- Sch. II, Para. 18 —Stay of suit—Duty of 

Court to cancel before reviving suit—Express 
order — Necessity. 

Where a Court has stayed a suit before it under 
para. 18 of Sch. 2, C.P. Code, before the Court 
revives the suit, it should first remove the stay 
and then decide the suit on its merits. If, how¬ 
ever, a Court does not write a separate order vacat¬ 
ing its original order of stay, ajid proceeds to 
hear the suit, the order of stay must he deemed 
to have been vacated by implication. ( Mehta and 
Lobo, A.J.Cs.) Kishinchand v. Ramchand. 
171 I . C . 625=10 R.S. 113=A . I . R . 1937 Sind 
247. 

- Sch. II, Paras. 19 and 5 —Parties agree¬ 
ing to get dispute decided by certain named per¬ 
sons—One of arbitrators unwilling to act—Coint. 
if competent to replace him by appointing ano¬ 
ther. See C.P. Code, Sch. II, Paras. 5 and 19. 
41 C.W.N. 981=A.I.R . 1937 Cal. 383. 

-Sch. II, Para. 20— Application to file 

award—Objections filed—Objector absent on 
second adjourned date—Order to proceed ex parte 
passed—Objector appearing before final order - 
Right to get ex parte proceedings set aside. 

Where in an application to file an award objec¬ 
tions to the award were filed but the application 
was adjourned twice, the Court being busy with 
other work, and on the second adjourned date tbe 
objector was absent and ex parte proceedings were 
taken against him and the case was postponed to 
another date, and no replication was filed by ihe 
applicant up to that date, and the objector appear¬ 
ed on that date and asked for the setting aside of 
the ex parte proceedings. 

Held, that the objector having appeared before 
any final order was passed against him, except an 
order to proceed ex parte against him, he was en¬ 
titled to the proceedings being set aside on an 
application to that effect being made. ( Jai Lai, 
J.) Jivvan Ram v. Motor and General Financf, 
Ltd., Delhi. 178 I.C. 601=11 R.L. 485=40 
P.L.R. 233=A.I.R. 1938 Lah. 486. 
———Sch. II, Para. 20 —Application to file 

award—Objection to portion of azeard — Applica¬ 
tion, if competent — Procedure. 

There is no law preventing an applicant to file 
an award made without the intervention of the 
Court, from objecting to a portion of the award. 
At the same time there is no provision entitling an 
applicant to ask the Court to file a part of the 
award. Where in an application to file an award, 
a prayer is added that a portion of the award is 
invalid and therefore in the final decree that may 
be passed on the award that portion should not 
be included, the application is competent as the 
main prayer to file the award is in accordance 
with law, and the Court could either ignore the 
subsequent illegal prayer or allow the applicant to 
amend his application by deleting such prayer. 
{Jai Lai, J.) Sangat Rai v. Sital Prasad. 164 
I.C. 543=9 R.L. 136=38 P.L.R. 86=A.I. 
R. 1936 Lah. 682. 

— Sch. II, Para. 20 —Application under — 
Powers of Court—Award dealing in part with 
Property outside jurisdiction — Procedure—Refusal 
to file — Legality—Part separable from rest—Duty 
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of Court to separate that part and file rest of the 
aivard . 

Where a part of an award mafic in an arbitra¬ 
tion without the intervention of Court deals with 
property outside the jurisdiction of the Court 
which is requested to file it, if that part is separa¬ 
ble without disturbing the basis and equilibrium 
of the award as a whole, the Court may delete 
that part of it and order the re^t to be filed. 
Merely because the award deals with some mat¬ 
ters which are not within the jurisdiction, it does 
not follow that the award cannot he filed. 
{Broomfield and Sen, JJ.) Ganghadar Taxman 
p. Dattatraya Laxman. I.L.R. (1937) Bom 
,338=169 I.C. 301 = 10 R.B. 8=39 Bom.L. 
R. 159=A . I. R . 1937 Bom. 211. 

- Sch. II, Para. 20— Appli cation under — 

Valuation fixed for jurisdiction—If can be <]\ics- 
tioned in execution. 

Where in an application under para. 20, Sch. II, 
[C.P. Code, the value for the purpose of juris¬ 
diction is fixed. The valuation cannot be ques¬ 
tioned in execution proceedings when the objec¬ 
tion is not taken in the proceedings under para. 20, 
Sch. II or in any appeal arising therefrom. 
( Bhide, J.) Basanti Devi v. Amin Chand. A. 
I.R. 1936 Lah. 63. 

- Sch. II, Para. 20— Award covering pro¬ 
perties beyond Court's jurisdiction—Power of 
Court to file such azeard — Limits. 

The words ‘Court having jurisdiction over the 
subject-matter of the award’ occurring in para. 20 
of the second schedule to the C.P. Code, do not 
mean that the Court must have jurisdiction over 
the whole of the subject-matter of the award. The 
question of the existence or absence of jurisdic¬ 
tion should be decided in accordance with the 
general provisions in the body of the C.P. Code. 
The result would be, that if a suit to enforce the 
award would lie then an application for the award 
to be filed will also lie. A liberal construction 
could be given to the provisions in the second sche¬ 
dule of the Code for filing an award. Where the 
award referred to properties both within and with¬ 
out British India, it was held that the Court, to 
the extent to which it would in virtue of S. 17, 
C.P. Code, have jurisdiction, had power to file 
the award and to give judgment accordingly, {Pol¬ 
lock and Digby, JJ.) Yeshwant Rao v. Daita- 
traya Ramchandra. I.L.R. (1940) Nag. 225 
= 3 R.N. 57=189 I.C. 550=1940 N.L.J. 71 
= A.I.R. 1940 Nag. 191. 

Sch. II, Para. 20— Azvard declaratory in 
some respects—If inz’alid for indefiniteness—Re¬ 
fusal to file—Propriety. 

An award passed in an arbitration without the 
intervention of Court, after dealing with certain 
ornaments which were ordered to be distributed 
among the parties stated : "or if any one desires 
to purchase them the market price of all these 
ornaments should be assessed and deducting the 
amount of his own share* distribute the balance 
equally among the other sharers.” So also in 
respect of a house it was provided that it should 
be sold to two of the sharers, and those sharers 
should pay the third sharer a certain amount as 
the price of his third share. 

Held, that the provisions in the award could not 
be held to be bad for indefiniteness and that the 
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award was not invalid on that account. The most 
that could be said was the award was only decla¬ 
rator}' in that respect, but that was no reason for 
refusing to file it. (Broomfield and Sen, JJ.) 
Gangadhar Laxman v. Dattatraya Laxman. 
I.L.R. (1937) Bom. 338=39 Bom.L.R. 159 
= 169 I.C. 301=10 R.B. 8=A.I.R. 1937 
Bom. 211. 

_gch JJ Para. 20— Award inadmissible 

in evidence forzvant of proper stamp and regis¬ 
tration—Decree based on the azvard—Admissi¬ 
bility—Decree not reproducing terms of award— 
Copy of award—If admissible to understand de- 

cre€ 

Although an award is not admissible in evidence 
for want°of proper stamp and registration, a de¬ 
cree based on the award is admissible in evidence. 
If the decree does not reproduce the terms of the 
award but only makes a reference to the award, 
a copy of the award is admissible in evidence 
to understand the terms of the decree. ( Dliide. 
J ) Hans Raj v. Amar Chand. 42 P.L.R. 77 
t=A.I.R. 1940 Lah. 107. 

_-Sch. II, Paras. 20 and 21— Award m 

arbitration outside Court—Registration—Neces¬ 
sity—Registration Act, S. 17 (1) (b). 

Paras. 20 and 21 of Sch. II, C.P. Code, which 
provide for the enforcement of awards in arbit¬ 
rations made outside Court do not require that 
the awards should be registered before they can be 
filed or enforced, even though the awards might 
affect immovable property of the value of Rs. 100 
or upwards. Registration is therefore not neces¬ 
sary in the case of such an award. S. 17 of the 
Registration Act docs not affect the matter. The 
proceedings of arbitrators arc judicial in their 
nature and there is no reason to suppose that 
the award of arbitrators is a document falling 
under S. 17 (1) ( b ) of the Registration Act. 
(Bennet, J.) Sheo Ram v. Ram Datt. 175 I C. 
397=10 R.A. 681 = 1938 R.D. 31=1938 A.L. 
R 434=1937 A.L. J. 1303=1937 A. W.R. 1218 
=A.I.R. 1938 All. 88. 

_Sch. II, Para. 20 —Award out of Court 

—If effective from date of making or only after hew¬ 
ing filed. 

An award made out of Court becomes effective 
from the date when it is made and not from the 
date when Court orders it to be filed in Court. 

( Davies, J.C. and Mehta, A.J.C.) Karmustng 
Nanu Singh v. Gambi Bai. 30 S.L.R. 337= 
166 I.C. 947=9 R.S. 160= A.I.R. 1937 Sind 7. 

-Sch. II, Para. 20— -Award partitioning 

joint family property—Reference by only seme 
members of family — Validity. 

An award partitioning joint family property, 
made on reference by only some members of the 
joint family is a valid award which can be filed 
under para. 20, Sch. II, C.P. Code, and is bind¬ 
ing on those members who actually join the refer¬ 
ence and can be enforced against them. The mere 
fact that some members of the joint family do 
not join, does not make the award invalid. The 
award may or may not be set aside at the instance 
of a third person but that is not a ma-tter which 
enters into consideration in proceedings under 
para. 20 or 21. ( Fraser, J.C. and Saad-ud-din 

Khan, A.J.C.) Diala Ram v. Mt. Nihali Bai. 
A.I.R. 1936 Pesh. 96. 


C. P. CODE (1908), Sch. II, Para,n20. f 
- Sch. II, Paras. 20 and 21 — Award part¬ 
ly invalid—If can be filed in Court. 

An award made without the intervention of the 
Court, which is partly invalid, can be made a rule 
of the Court if the invalid portion is separable 
from the valid portion. If it is so separable, then 
ithere is no objection to making the award a rule 
of the Court. If it is not so separable, then as 
the Court has no power to remit the award to 
arbitrators appointed without its intervention or to 
correct the award itself, the award cannot be made 
a rule of the Court. Where by the terms of the 
'reference the arbitrators are empowered to decide 
what is the property belonging to the parties 
jointly, the mere fact that they have wrongly de¬ 
cided that certain property is not joint and in ad¬ 
dition have gone further and held it to belong to 
a third party does not make the award invalid, 
for the portion which assigns title in the property 
to a third party can easily be separated from the 
rest of the award, which divides the property 
after finding what is the joint property of the 
parties. ( Dalip Singh, J.) Mohammad Mustafa 
v. Mohammad Yar. 188 I.C. 477=12 R.L. 529^ 
=A.I.R. 1940 Lah. 24. 

- Sch. II, Paras. 20 and 21 — Award part¬ 
ly invalid—Valid part, if can be filed. 

Where an application to file an award made 
without the intervention of Court is filed and the 
invalid portion in the award is separable from the 
valid portion, the Court can direct the filing of 
the valid part. (7ai Lai, J.) Ratan Kaur v. So- 
bha Ram. 168 I.C. 213=9 R.L. 604=A.I.R. 
.1936 Lah. 794. 

- Sch. II, Para. 20 — Award—Reference to 

Court—If compulsory or only optional. 

I Where an award has been made, it is not com¬ 
pulsory under para. 20 of Sch. II, C.P. Code, 
to refer it to a Court for making it a rule of the 
Court: it is optional to do so. It can be used as 
an instrument of title. (Mehta, J.M.) Partap- 
z/. Bechan. 1940 R.D. 20=1940 A.W.R. (B. 
R.) 16. 

-Sch. II, Para. 20— Construction and 

scope—Parties to suit pending in Revenue Court 
—Agreement of reference to arbitration wntnout 
intervention of Court — Award—Application to 
Civil Court to file award—Jurisdiction of Civil 
Court to file award and pass decree. 

The right to agree to refer to an arbitration ana 
to file an award under para. 20 of Sch. II, C.P. 
Code, is not confined to persons who are not par¬ 
ties to any litigation. Where persons who are 
parties to a suit pending in a Revenue Court go 
to arbitration without the intervention of any 
Court, one of the terms of the agreement of refer¬ 
ence being that the award would be effective wliat- 
ever might be the decision of the Revenue Lourt 
in the suit before it, the award may be T “ led c ,n ? 
Civil Court under para. 20 of Sch• . 

Civil Court has jurisdiction to deal with the ap¬ 
plication and pass a decree in accordance with 
'(Niamatullah and Allsop, JS.) Gang A Pra?«>' 
Singh v. Bindeshwar Singh. 1'2 ' T 

1938 A.L.R. 59=10 R.A. 451=1937 A.L-J- 
1133=1937 A.W.R. 1080=A.I.R. 1938 *»*• 
46. _ • 

-—Sch. II, Para, lb—Decree on award 

Res judicata. . 
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The contention that a decree passed not in a suit 
but in proceedings under Sch. II, C.P. Code, 
does not operate as res judicata, has no force. The 
decree gives effect to the award and must be held 
to be as binding on the parties as any other de¬ 
cree passed in a suit whether with or without con¬ 
sent. ( Bhide . J .) Hans Raj v. Amar Chand. 
42 P.L.R. 77=A.I.R. 1940 Lah. 107. 

- Sch. II, Para. 20 —Decree passed on un¬ 
registered private award — If nullity—Executing 
Court—If can question its validity— Registration 
Act, S. 17. 

A decree passed under para. 20 of Sch. II, C. 
P. Code, on an unregistered award given on a 
reference to arbitration made out of Court is not 
. a nullity, although such award requires to be regis¬ 
tered under S. 17 of the Registration Act. After 
the decree has been passed the award has no sepa¬ 
rate existence. It is merged in the decree itself. 
The proper stay for raising the question of regis¬ 
tration is after the application under para. 20 of 
Sch. II, C.P. Code, has been filed and before the 
decree is passed. There is no absence of juris¬ 
diction in the Court which passes the decree on 
the award and the Executing Court is not, there¬ 
fore, entitled to entertain an objection based on 
the absence of registration of the award. (Mit- 
ter and Khundkar, JJ.) Lal Behari Chatterjee 
v. Jacat Jiban. 43 C.W.N. 602. 

- Sch. II, Paras. 20 and 21 — Jurisdiction 

of Court under—Award allotting business to one 
Partner and directing others to pay dues and 
execute release deeds to the former in fixed 
time—Provision for payment of fixed amount of 
damages on default — Legality—Enforceability of 
award—Pozcer of Court to modify. 

An arbitration arose out of a dispute between 
partners of a firm and they agreed by the refe¬ 
rence to abide wholeheartedly by the award 
which the arbitrators may pass directing the 
delivery of the firm to one of the partners and 
also the rules and regulations they may frame in 
connection therewith. 

The award passed by the arbitrators directed 
that the business should be handed over to one 
of the partners and that the other partners 
should not only pay what was due by them but 
should execute release deeds in favour of the 
partner who was to have control of the business. 
In default of so doing within a stipulated time 
each of the partners who were in default was to 
pay to the partner taking the business Rs. 1,000. 

Held, (1) that the Court had no jurisdiction 
under paras. 20 and 21 of Sch. II, C.P. Code, to 
go into what is the proper amount of damages 
and could not interfere with the figure embodied 
in the award unless it was illegal or went beyond 
the scope of the reference; (2) that the award 
was not one which could be challenged on any 
ground and should therefore be enforced in toto. 

( Wadsworth, J.) Thirumalai Chetttar v. 

Nanjayya Gowdar. 1940 M.W.N. 879. 

-Sch. II, Paras. 20 and 21— Jurisdiction 

—Immovable property dealt zoith by award and 
parties to it within jurisdiction of Court — Busi¬ 
ness, subject-matter of award carried on by 
parties outside Court's jurisdiction—If ousts 
jurisdiction of Court. 

* Where all the immovable property dealt with 
$>y the award is within the jurisdiction of the 
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Court and so also the parties to the award, the 
mere fact that the business which is one of the 
subject-matters of the award is carried on by 
the parties at a place not within the jurisdiction 
of the Court is not sufficient to oust the jurisdic¬ 
tion of the Court, and the Court has jurisdiction 
to entertain an application under Para. 20 of 
Sch. II and to order the award to be filed under 
Para. 21. (Rupcluind Bilaram, Ag.J.C. and Lobo, 

A.J.C.) VlSHINDAS K HUSH ALDAS V. Tf.JUMAL 

Khushaldas. 174 I.C. 334=10 R.S. 250 = 
A.I.R. 1938 Sind 59. 

- -Sch. II* Paras. 20 and 21— Oral award 

— Validity—Award subsequently reduced to 
writing—Refusal by one arbitrator to sign—If 
invalidates award. 

Where on a reference to arbitration without 
the intervention of the Court the arbitrators 
deliver a unanimous oral award, but on its being 
reduced to writing subsequently, one of the 
arbitrators resiles and refuses to sign the award, 
it is nevertheless competent to the Court to give 
effect to the award. The oral award is complete 
without the writing and the refusal on the part 
of one of the arbitrators to sign it when reduced 
to writing does not make it invalid. ( Venkata- 
subba Rao, J.) Unni Muhammad v. Marak- 
karutti. 164 I.C. 855=9 R.M. 174=1936 M. 
W.N. 768=44 L.W. 32=A.I.R. 1936 Mad. 713 
= 71 M.L.J. 342. 

-- Sch. II, Paras. 20 and 21 —Reference to 

arbitration by company—Award, where to be 
filed. See Companies Act, S. 152 (3). 44 C. 

W.N. 285. 

Sch. II, Para. 20— Scope—Pozecrs of 
Court—Award—Power of Court to separate part 
atid pass a decree as to part. 

Quaere, whether it is open to a Court to 
separate a portion of the award from the rest 
of it and proceed to pass a decree only in respect 
of a part? ( Khaja Mohammad Noor and Madan, 
JJ.) Het Lal v. Upendra Nath Basu. 16 
Pat. 34=166 I.C. 22=9 R.P. 274=1936 P.W. 

N. « 5 £= 3 B R - 142=17 Pat.L.T. 835=A.I.R. 
1937 Pat. 214. 

Sch. II, Para. 21— Award—Filing of — 
Powers of Court—Error in award—Power to set 
aside or refuse to file—Limits. 

A Court to which an application is made to 
hie an award made by arbitrators should not 
arrogate to itself the functions of a Court of 
appeal from the arbitrators. Before it can 
intertere with the award, a great deal more than 
mere error on the part of the abitrators has to 
owr ?’ The arbitrators are judges of law as 
well as judges of fact, and an error in law or 
error in fact or in arithmetic cannot vitiate an 
award, unless the error or mistake is so palpable 
and gross as would afford strong evidence of mis¬ 
conduct. ( Pollock, J.) Tulsiram v. Jhanak- 
lal. I.L.R. (1936) Nag. 44=165 I.C. 556=9 
R.N. 88=19 N.L.J. 151=A.I.R. 1936 Nag. 197. 

-Sch. II, Para. 21 —Award leaving 

undetermined part of the. matters referred—If 
can be filed. 

An award which has admittedly left undeter¬ 
mined part of the matters referred to arbitra¬ 
tion could not be filed under Para. 21 of Sch. II, 
C. P. Code. ( Agarwala, J.) Bitadhar Ram v. 
Rajkaran Singh. 174 I.C. 592=4 B.R. 462 
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r=10 R.P. 524=19 Pat.L.T. 16=A.I.R. 1938 
Pat. 129. 

Sch. II, Para. 21 —Decree in accordance 


with azvard—Appeal on ground that reference to 
arbitration is invalid—If lies. 

Where a decree has been passed in accordance 
with the award, the objection that the reference 
to arbitration was invalid could only be decided 
by the trial Court and no appeal would be main¬ 
tainable on that ground. ( Bhide, J.) Eazi. 
Rahman v. Zainab Bibi. A.I.R. 1940 Lah. 123. 

_Sch. II, Para. 21— Form of order under 

—Order filing award and judgment combined 
into one — Legality. 

Paragraph 21, Sch. II, C. P. Code, does not lay 
down any particular form of order. All >t states 
is that the Court shall order the award to be 
filed and shall proceed to pronounce judgment 
according to the award. All that is necessary is 
that the mandatory direction which constitutes 
the order must be present somewhere. Where 
the fudge, instead of passing a separate order 
with respect to the filing of the award and then 
a judgment in terms of the award fo lowed by 
a decree, combined the order for filing the award 

and judgment into one. . 

Held that the procedure was not irregular. At 

anv rate, even if it was an irregularity, it did not 
mislead either of the parties and hence would be 
durable under S. 99, C. P. Code. ( Vivian Bose, 
J .) Gangaprasad v . Mt. Banaspatl LL.R. 
(1937) Nag. 6=167 I.C. 260=9 R.N. 175— 
A.I.R. 1936 Nag. 246. 

_Sch. II, Para. 21 —Parties signing award 

_ jf ran pick holes in it. 

Parties signing the award should not be allowed 

to pick hokl in ft. ( Din Mahon* A) Kansk: 
Ram v. Harnam Das. 188 I.C. 493—12 R.L.. 
531=A.I.R. 1940 Lah. 73. 

__Sch. II, Para. 21— Proceedings under— 

Decree in terms of a compromise—Whether can 

be passed. . ..... , • 

The parties to an arbitration filed the award in 

Court for a decree to be passed on it. One of 
the parties filed a solenama in the Court and 
prayed that a compromise decree should be 
passed. By the solenamah one party had given 
up his rights under the award and had made 
amicable arrangements of all disputes. The 
Court refused to pass a compromise decree. 

Held, that the Court rightly refused to pass 
such a compromise decree in proceedings under 
the Second Schedule of the Code of Civil Pro¬ 
cedure. On an application for the filing of an 
award the only form which such a decree should 
take was an order that an award should be filed, 
and as the parties did not unite in praying that 
the application should be dismissed it was the 
duty of the Judge to proceed to consider whether 
the award which had been submitted should be 
filed. The Court therefore in its order refusing 
to pass a decree in terms of the compromise and 
in the subsequent order for filing the award did 
not act without jurisdiction, nor did it act ^regu¬ 
larly in he exercise of its jurisdiction. ( Jack 
and Patterson, JJ.) Brindaban Chandra . v. 
KLashi Chandra. 171 I.C. 507=10 R.C. 272— 
A.I.R. 1937 Cal. 201. 


C. P. CODE (1908), Sch. III. 


Sch. II, Para. 21— Unregistered award 
affecting immovable property—If can be filed and 
proceeded with. 

The filing of an award under para. 21 of 
Sch. II, C. P. Code, with its necessary concomitant 
of judgment and decree, does affect the property 
comprised in it just as much as the filing of a 
sale deed in a suit for specific performance or 
for possession and as such, if the award happens 
to be unregistered it could not be filed under 
para. 21. (Stone, C.J., Grille and Bose, JJ.) 
Mohammad Azizullah Khan v. Noorullah 
Khan. I.L.R. (1939) Nag. 607=183 I.C. 845 
= 12 R.N. 81 = 1939 N.L.J. 375=A.I.R. 1939 
Nag. 233 (F.B.). 

-Sch. II, Para. 21— Unregistered private . 

azeard fled in Court—Court passing decree on 
award — Legality—Registration Act, Ss. 17 and 
49. 

In order to decide whether an award is to be 
filed, the Court under para. 21, Sch. 2, C. P. Code,, 
has to consider the terms of the award with refe¬ 
rence to the matters referred to in Para. 14, 
Sch. 2, and for that purpose it is being admitted 
as evidence of a transaction purporting to affect 
rights in immovable property, for a private award 
operates to affect such rights apart from the 
passing of a decree based on the award. Where 
therefore an unregistered private award was filed 
in the Court and a decree was passed on its basis. 

Held, that it was not admissible in evidence 
and that the Court transgressed the provisions of 
S. 49, Registration Act. ( Jack and Patterson , 
JJ.) Brindaban Chandra v. Kashi Chandra. 

10 R.C. 272=171 I.C. 507=A.I.R. 1937 Cal. 20L 

-Sch. II, Para. 21 (2)— Appeal — Compe¬ 
tency — Test. 

Where it is not alleged that the decree of the 
Court was in excess of or not in accordance with 
the award, an appeal attacking the validity of the 
award itself on the ground that one of the 
parties to the reference was acting not for himself 
but merely on behalf of a minor and that the 
award had gone beyond the terms of reference, is 
incompetent. ( Mackncy, J.) Ma E Cho v. U 
Po Mya. A.I.R. 1940 Rang. 238. 

-Sch. Ill —Powers of Collector under 

Lease by Collector—Order by Governor-m-Coun- 
cil disallowing alteration of terms of lease — 
Subsequent default and consequent sale — Legality . 

A decree was satisfied by a lease of the judg¬ 
ment-debtor’s properties by the Collector. At¬ 
tempts were made to alter the terms of the lease 
but the Governor-in-Council disallowed such 
alteration and directed certain proceedings m 
respect of defaulting lessees. The lessees having 
defaulted in paying the lease money the Collector 
cancelled the lease and sold the property which 
was purchased by the decree-holder. The order 
of the Collector confirming the sale was affirmed 
by the Deputy Commissioner. _ 

Held, in revision by the Governor-in-Councik 
that the order cancelling the lease and confirming 
the sale were illegal and without jurisdiction, as 
being in contravention of the prior order of the 
Governor-in-Council and that the sale must there- 
fore be set aside. (Raghavendra Rao, ti.M..} 
Namdeo Tukaram v. Kedarmal Bansidhak. 
1936 N.L.J. 22. 
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. -Sch. Ill, Para. 1— Collector’s powers to 

execute—Adjustment of decree—If terminates 
Collector’s powers. 

The power of the Collector to exercise his 
powers or perform his duties under Sch. Ill, C. 
P. Code, terminates on the decree being adjusted 
between the parties, and thereafter he has no 
powers to exercise or duties to perform. He 
becomes functus officio. (Stone, CJ. and 
Niyogi, J.) Raghoti v. Vithoba. 169 I.C. 110 
=9 R.N. 302=19 N.L.J. 175=A.I.R. 1937 Nag. 
217. 

-Sch. Ill, Para. 1— Order for sale and 

transfer of execution to Collector—Powers of 
Collector and Court. 

Where in execution proceedings the Court 
orders the sale of certain lands and transfers the 
execution of the decree to the Collector under 
S. 68, C. P. Code, it is not open to the Collector 
to allow the validity of the order for sale to be 
questioned. In that respect, lie can be in no 
better position than a Court executing a decree 
transferred to it—he cannot go behind the decree. 
Conversely, as it is not within the Collector’s 
competence to consider this question, it must be 
open to the Court to consider it, on a proper 
application and assuming that there is no bar of 
res judicata. The mere fact that the carrying 
out of the Court’s order has been delegated to 
the Collector cannot deprive the Court of juris¬ 
diction to consider the validity of the order. 
(Broomfield and Macklin, JJ.) Sattappa v. 
Mahomedsaheb. 60 Bom. 516=163 I.C. 305=9 
R.B. 4=38 Bom.L.R. 221=A.I.R. 1936 Bom. 
227. 

1 -Sch. Ill, Para. 7 (1) (b)— Decree direct¬ 

ing sale—Powers of Collector to resort to other 
modes of satisfying decree. 

Though the judgment-debtor makes no real 
attempt to pay off the decree amount for a long 
time after the passing of the decree, when he 
pays a portion and undertakes to make further 
payments by a certain date, it is not advisable to 
order the sale of the property, especially when 
there is no definite valuation of the property or 
order to be sold by the Court. The Collector is 
competent to have recourse to sale or lease or 
other methods to recover the decretal amount. 
(Gordon, R.M.) Abdul Khan v. Mt. Kesarbai. 
19 N.L.J. 27. 

Sch. Ill, Para. 11— Collector carrying on 
proceedings—Relinquishment of interest in pro¬ 
perty — Validity. 

Para. 11 of Sch. Ill, C. P. Code, is a bar to 
the relinquishment by a person of his interest in 
immovable property in respect of which the Col¬ 
lector is carrying on proceedings under Sch. Ill, 
and such a relinquishment is invalid. (Sulaiman, 
CJ. and Bennet, J.) Shok Haran Prasad 
Singh v. Fakir Chand Sarju Prasad. 163 
I.C. 672=9 R.A. 58=1936 A.W.R. 502 (2)= 
1936 A.L.J. 680=1936 A.L.R. 631=A.I.R.1936 
All. 452. 

— Sch. Ill, Para. 11— Mortgage void under 
—Personal covenant in such mortgage — Enforce¬ 
ability. 

Although a mortgage deed executed in contra¬ 
vention of para. 11 of Sch. Ill, C. P. Code, is 
void and unenforceable, the agreement in respect 
of the personal covenant embodied in such deed 


C. P. CODE (1908), Sch. Ill, Para. 11. 

must not be deemed to be invalid in law. The 
deed of mortgage, though not legally enforceable 
as a mortgage, is a transaction which is not for¬ 
bidden by law or opposed to public policy. AH 
that para. 11 of Sch. Ill, C. P. Code, does is to 
impose a partial disability on the judgment- 
debtor in respect ot whose immovable property 
the Collector can exercise the powers conferred 
upon him or perform the duties enjoined upon 
him by paras. 1 to 10 of the said Schedule. This 
partial disability to execute a mortgage will not 
effect the personal liability undertaken by him to 
repay the loan for which the deed was executed. 
(Smith and Nanavutty, JJ.) Raja Mohan 
Manucha v. Nisar Ahmad Kiian 12 Luck 
435 = 1936 O.L.R. 526=164 I.C. 945 = 9 R.o! 
108=1936 O.W.N. 1033=A.I.R. 1937 Oudh 87. 

-Sch. Ill, Para. 11— Object and require¬ 
ments of—Formal permission, if necessary. 

The object of Para. 11, Sch. Ill, C. P. Code, is 
that there shall be a fully substantiated and certain 
permission on the part of the Collector, which is 
to be given in such a manner that the fact of its 
having been given is indisputable. The essence 
of the paragraph is that there shall be a written 
permission as opposed to an oral permission, 
which would be susceptible of evidence of varjing 
degrees of credibility in order to establish the 
necessary proof. W hat is required is certainty, 
and where there is a written record of facts which 
cannot be disputed, an unmistakable inference 
drawn from this written record that permission 
was given, fulfils the requirements of the para¬ 
graph and a formal permission is then unneces¬ 
sary. (Grille, J.) Poonamchand Sheoratan v. 
Mt. Fulabal I.L.R. (1938) Nag. 573=177 I.C. 
971 = 11 R.N. 194=A.I.R. 1938 Nag. 309. 

- Sch. Ill, Para. 11— Portion of property 
under control of Deputy Commissioner — Mort¬ 
gage by the judgment-debtor of the portion of 
property released from attachment—Permission 
of Deputy Commissioner—If necessary. 

So long as any part of the judgment-debtor’s 
property is under the control of the Deputy Com¬ 
missioner, the judgment-debtor could not execute 
a mortgage of even the portion of the property 
which had been released from attachment without 
the permission of the Deputy Commissioner If 
no such permission is obtained, the mortgage is 
void because of the violation of the imperative 
provisions of para. 11 of Sch. Ill, C. P. Code. 

AilUl ° ,ld Nanavutty, JJ.) Raja Mohan 

OT N i SA r L AHMAD Khan. 12 Luck. 

— ?v*i 9 rf\?r‘h' R I« 526=164 I C * 945=9 R.O. 108 
-1936 O.W.N. 1033=A.I.R. 1937 Oudh 87. 

— Sch. Ill, Para. 11— Scope—Mortgage 
wn/j sanction of Collector—Omission to inform 
Collector about attempt of decree-holder to attach 

^olidtty of mortgage if affected. 

Where a judgment-debtor executes a mortgage 
after obtaining the Collector’s authority in writing 
therefor the fact that the authority is obtained 
without disclosing to the Collector that a decree- 
holder is about to attach the property in execu¬ 
tion of a decree does not make the mortgage 
illegal or invalid. A judgment-debtor is not bound 
to inform the Collector of all the steps that his 
creditors are taking against him. (Stone, CJ. 
and Ntyogt, J.) Beharilal v. Anand Mangal. 
19 N.L.J. 94. 
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_Sch. Ill, Para. 11— Scope—Sale in con¬ 
travention of—Validity—Right of vendor to 
refund of purchase money—Contract Act, oj. uo 
and 70— Applicability. # 

A judgment-debtor is incompetent to sell or 

transfer his property under para. 11 ot ^ch ill, 
C. P. Code, if at the time of the sale the Collector 
has jurisdiction to execute the decree; and a 
transfer made in contravention ot ocn. Ill, 
para 11 is void and of no legal effect whatso¬ 
ever' A person who is incompetent to transfer 
property by reason of Sch. III. para 11. .» on 

the ^same (oaHny*. 65, 

tie him to aTfund o? 

frswwt t!r zrpXi 

, ij n nt have been a contract. ( Pollock, 

there could not have ° L L . R . (1937) 

iig. nfelM IC. 675=10 R.N. 16=A.I.R. 

193 7 N ag. 33t para n _ Transfer of execution 

to Collector—Sale officer returning file to Civil 
Court to find out extent of profcrty-Ordcr of 
■Civil Court thereon—Mortgage during interval 

y wterc after the transfer of the execution pro¬ 
ceedings to "e Collector, tire Sale Officer returns 

the file to the Civil Court in order to find out the 
correct extent and description of the property to 
sold the Collector does not lose seizin of the 
se Even if it were to be assumed that lie does 
the Collector must be held to have become 
i’zed of the case again on the date of the order 
of the Civil Court answenng the inquiry of the 
Sale Officer and directing the return of the file 
to him and not on the date such order reaches 
Wm A mortgage of the property, under .execu¬ 
tion executed during the intervening period s 
therefore, incompetent and void under Para. 11 
of Sch HI, C. P. Code. ( Srwastava and Nana- 
vuttv //•) Bhola Nath v. M ah rani Kuar. 
T? Luck 185=1936 O.L.R. 242=162 I.C. 362= 

* R O 364=1936 O.W.N. 489=A.I.R. 1936 

° udh Ich.~ HI, Para. 11 (X) and S. 68 -Decree 
satisfied by sale of some of the villages under 
Collector’s control—Sale officer exempting re¬ 
maining villages from sale—Mortgage of exempt¬ 
ed villages without Collector’s permission—VaIt- 

«• 9 

1 Certain villages were under the control of the 
Collector under S. 68, C. P. Code, in execution of 
a decree. The Collector directed sale of certain 
villages by separate lot and to stop further 
sale when the decretal amount was satisfied. The 
sale officer therefore sold only two villages and 
on fetching the required amount exempted the 
other villages from sale. The judgment-debtor 
thereupon mortgaged one of the exempted villages 
without the permission of the Collector. 

Held, that the proceedings in execution before 
the Collector not having como to an end, the 
exemption from sale could not divest the Collector 
from exercising powers under Paras. 1 to 10, 
Sch. Ill, C. P. Code, over such exempted vil¬ 
lages. The villages being still under the con- 
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C. S. (CLASSN., CON. & AP.) RULES, R. 55. 

trol of the Collector under Para. 11 (1) at the 
time of the mortgage, the mortgage was invalid. 
(Thomas and Zia-ul-Easan , JJ.) Raja Mohan 
Manucha v. Manzoor Ahmad Khan. 13 Luck. 
631-169 I.C. 785 = 10 R.O. 5=1937 O.W.N. 784 
= 1937 O.L.R. 386 = A.I.R. 1937 Oudh 410. 

Appendix—Forms in—Adherence to—Ne¬ 
cessity. Sec Partnership—Suit for Dissolu¬ 
tion. A.I.R. 1938 Rang. 478. 

— ——Appendix D, Form No. 21— Applicability 
Suit for accounts—Dissolution of partnership 
already taken place—Form of preliminary de¬ 
cree. 

Although the heading of Form No. 21 in Ap¬ 
pendix D, C. P. Code, describes it as a form for a 
preliminary decree in a suit for dissolution of 
partnership and the taking of partnership ac¬ 
counts, it is just as much applicable when the 
Court is asked to declare that a dissolution has 
taken place and an account is still required, 

(Beckett , J.) Ram Sukh Mal v. Har Sahai 
Mal. I.L.R. (1939) Lah. 178 = 180 LC. 638=11 

R. L. 701 = 40 P.L.R. 753=A.I.R. 1938 Lah. 
758. 

-(SECOND AMENDMENT) (ACT IX 

OF 1937), S. 3 —Applicability to proceedings 
other than those arising from suits. 

Section 3 of Act IX of 1937, which amends 

S. 60, C. P. Code, has application to proceed¬ 
ings other than those arising from suits. 

( Weston , J.) Plebian Co-operative Credit So¬ 
ciety v. Zahoorbkg. A.I.R. 1940 Sind 160. 

- S. 3 — Scope—Application for execution of 

award under Bombay Co-operative Societies Act 
—If “proceeding arising out of suit” 

An application to execute an award made under 
the provisions of the Bombay Co-operative Socie¬ 
ties Act, 1925, is not a “proceeding arising out 
of a suit” within the meaning of S. 3 of Act IX 
of 1937. (Tyabji, J.) Karachi Urban Co- 

AXR. 


operative Bank v. Sahibdin Alandin. 

1940 Sind 147. 

CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES, R. 14 

— Scope — Non-compliance with—Dismissal of 
Government servant—Absence of proper enquiry 
—Right of suit in Civil Court. 

A Civil Court is not competent to give redress 
to a dismissed servant of the Crown on the 
ground that no proper enquiry was held prior to 
such dismissal as required by R. 14 of the Civil 
Service Classification Rules. Failure to observe 
the rules will not furnish a cause of action for 
a civil suit, although a solemn duty is laid on the 
Government to observe these rules. ( Varada- 
chariar and Pandrang Row, JJ.) Nilamegam 
Pillai v. Secretary of State. 172 I.C. 244= 
10 R.M. 439=46 L.W. 242=A.I.R. 1937 Mad. 
777. 

—R. 55— Construction —" Heard in person” 
—Right of Government servant to be represented 
by Counsel at inquiry—Bar Councils Act, S. 14 

co <*>• . / ■ 

The Government servant in an inquiry under 
R. 55 is not entitled as of* right to appear by 
Counsel. There is in British India no common 
law right in a party to a proceeding to be 
represented by Counsel. The right wherever it 
i exists, is given by enactment. R. 55 limits the 
Government servant’s right to be heard ‘in 
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person”; and such right is restricted to the person 
of the Government servant. Nor can S. 14 (1) 

( b ) of the Bar Councils Act be invoked to enable 
the Government to claim the right to be repre¬ 
sented by Counsel. The question has to be deter¬ 
mined not by Counsel’s right of audience in infe¬ 
rior Courts, but by the right of the client to be 
represented by him. ( Beasley, C.J. and Cornish, 
J.) Rajagopala Aiyangar v. Collector of Salt 
Revenue, Madras. I.L.R. (1938) Mad. 127= 
173 I.C. 251 = 10 R.M. 536=1937 M.W.N. 821 
=46 L.W. 531=A.I.R. 1937 Mad. 735=(1937) 
2 M.L.J. 189. 

-R. 55—Inquiry under—Power to hold— 

Authority competent to impose penalty—If bound 
to hold inquiry itself—Power to delegate to 
subordinate officer. See Government of India 
Act (1919), S. 96-B. (1937) 2 M.L.J. 189. 

CLUB—Expulsion of member—Power of Court 
to review—Resolution expelling member passed 
at meeting without discussion of reasons—Rule 
authorizing expulsion without assigning reasons 
—Effect of—Jurisdiction of Court to interfere— 
Principles of natural justice. See Jurisdiction 
— Civil Court. 40 Bom.L.R. 1213. 

COLONIAL COURTS ACT, S. 3— Accused 
charged under Admiralty Jurisdiction — Punish¬ 
ment and procedure. 

In charges under Admiralty Jurisdiction the 
offence with which an accused is chargeable is the 
offence under English law. Where therefore a 
person is charged under Ss. 4 and 304, Penal Code, 
he should be charged with manslaughter or a 
lesser offence of grievous hurt or simple hurt. 
The punishment which may be imposed will be 
the punishment which may be imposed for a like 
offence under the Penal Code as provided by S. 3, 
Colonial Courts Act (37 & 38 Viet., Chap. 27). 
The procedure which would govern the trial, 
question of jurisdiction apart, would be the pro¬ 
cedure in the Cr. P. Code. (Davis, J.C. and 
R up c hand Bilaram, A.J.C.) Francis Xavier 
Fernandez v. Emperor. 29 S.L.R. 281 = 160 I.C. 
375=8 R.S. 122=37 Cr.L.J. 314=1936 Cr.C. 50 
=A.I.R. 1936 Sind 3. 

COLOURABLE IMITATION. See Trade¬ 
mark. 

COMMISSION TO EXAMINE WIT¬ 
NESSES— Commissioner. See C. P. Code, 
O. 26. 

COMMISSION—Application by defendant for 
examination of his witnesses on commission 
—Court directing him to file interrogatories— 
Plaintiff granted time to file cross-interrogatories 
—Objection by plaintiff to issue of commission— 
Order directing commission to issue only on pay¬ 
ment of costs to plaintiff—Legality. See C. P. 
Code, O. 26, R. 15. 159 I.C. 179=A.I.R. 1936 
Pat. 33. 

COMPANIES ACT (VII OF 1913)—Rules of 
the Original Side of the Madras High Court 
Hr. 27 and 101—Construction. See Companies 
Act, S. 162. 46 L.W. 768=(1937) 2 M.L.J. 825. 

-S. 2 (11)—Broker—If an 'officer' of the 

company. See Companies Act, S. 235. (1937) 

2 M.L.J. 820. 

-S. 3 —Contravention of provisions of Act 

—Jurisdiction of High Court—Nature of. 

The jurisdiction of the High Court referred 
to in S. 3 of the Companies Act is obviously the J 

Q.. D .—127 
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jurisdiction exercised by virtue of the specific 
provisions of the Act and not a jurisdiction which 
may be invoked where merely a criminal offence 
is declared. The High Court cannot, as a Court 
of first instance, try persons who have been guilty 
of an offence committed on account of breaches 
of the provisions of the sections of the Act. If 
the caso is committed to the High Court under 
S. 194 (1), Cr.P. Code, or proceedings are started 
on an application of the Advocate-General under 
8. 194 (2) or aro transferred to it under S. 520, 
Cr.P. Code, then the High Court has jurisdiction 
to try such persons. ( Sulaimau, C.J., Thom and 
llachhpal Singh, JJ.) Hap.ish Chandra v. 
Kavindra Narain Sinha. I.L.R. (1937) All. 
220=166 I.C. 53=9 R.A. 349=38 Cr.L.J. Ill 
= 1936 All.L.R. 990=1936 A.L.J. 1105=1936 A. 
W.R. 964=A.I.R. 1936 All. 830 (F.B.). 

-S. 3— Soope — Jurisdiction—High Court — 

Application for rectification of Registrar of Joint 
Stock Companies — Maintainability. 

The jurisdiction conferred on the High Court 
by S. 3 of the Companies Act is the jurisdiction 
to deal with matters provided for by the Act. 
There is no section in the Act which entitles the 
High Court to direct the Registrar of joint stock 
companies to rectify his register. It is very 
doubtful whether an application to rectify the 
register kept by the Registrar can be properly 
brought up before or dealt witli by the Judge 
dealing with company matters. (McNair, J.) 
Ary a Insurance Co., Ltd., In re. 63 Cal. 773 
= 167 I.C. 689 = 9 R.C. 716 = A.LR. 1937 Cal. 81. 

Ss. 3 and 235— Payment by directors of 


company after winding up—Application by 
Official Liquidator for enquiry into conduct of 
directors—Three directors living in England and 
another beyond jurisdiction of Court and outside 
the province—Process against the directors—If 
can issue — Jurisdiction. 

The directors of a company which had its 
registered office in the province of Bihar within 
the jurisdiction of the Patna High Court having 
made certain payments after winding up the Offi¬ 
cial Liquidator applied under S. 235 of the Com¬ 
panies Act for an enquiry into the conduct of 
the directors in respect of the misapplication of 
the assets of the Company. All the directors were 
outside the jurisdiction of the Court. Three of 
them were in England and therefore beyond the 
jurisdiction of Courts in British India and the 
fourth was in Bombay, outside the jurisdiction 
of the Patna High Court. 

Held, (1) that it was a principle of inter¬ 
national law that a Court shall not serve its pro¬ 
cesses on persons outside its own jurisdiction and 
upon persons against whom, if an order was made, 
the order cannot be enforced; (2) that so far as 
the directors living in England were concerned, 
the Court could not issue summons or process 
upon them; (3) that as regards the director living 
in Bombay, it was difficult to hold that the Court 
had no jurisdiction, as he was a person resident 
in British India and the matter related to the 
assets of the company over which the Court had 
admittedly jurisdiction under S. 3 of the Act, 
and therefore process could issue against him. 
(Wort. A C.J.) Ri^hadenhi Gupta v. H. 
Langhan Reed. 16 Pat. 630=168 I.C. 509 — 

9 R.P. 485=3 B~R. 436=1936 P.W.N. 904=17 
Pat.L.T. 892=A.I.R. 1937 Pat. 196. 
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COMPANIES ACT (1913), S. 4. 

-S. 4 —Association consisting of less than 

maximum number at formation—Number exceed¬ 
ing maximum later on—Need for registration. 

S. 4 of the Companies Act on its true construc¬ 
tion governs not only the first formation of the 
company, association or partnership, but rules its 
continuance. An association formed for trading 
may be perfectly legal at its formation, if the 
original members be not more than ten in number, 
in the case of a banking business and twenty in 
other businesses, but if the number increases later 
on and exceeds the maximum allowable, the asso¬ 
ciation becomes an illegal one, if no registration 
is effected. (Mitter and Biswas, JJ.) Nibaban 
Chandra Shaha v. Lalit Mohan Brindaban 
^haI L R (1938) 2 Cal. 368=181 I.C. 717= 
11 E C 834 = 69 C.L.J. 151 = A.I.R. 1939 Cal. 187. 

_g 4 _ Company — Members — Sub-partner — 

If member for purpose of calculation of members. 

Sub-partners are not members of a tirni or a 
company, and the existence of sub-partners would 
not affect the number of members of a firm for 
purposes of S. 4 of the Companies Act. (Macklxn, 
f \ Chandulal v. Keshavlal. 163 I.C. 579 — 9 R. 
B 34=33 Bom.L.R. 486 = A.I.R. 1936 Bom. 246. 
_J_g 4_ Applicability—Joint family business 

C °A ^trading association to be within S. 4 of the 
Cnmnanies Act must be one formed on the basis 
of contract between its members. A joint family 
business concern, however, which by its nature 
descends from father to son, in which interests 
•ire acquired by the succeeding generations not by 
an act of partv but by the law of inheritance, is 
?,ot an association of persons in this sense and 
.i,.na not, therefore, como within the scope of that 
section (Mitter and Biswas, JJ.) Nibaran 

section. v _ r irTm axt TIrtmtiaran 
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earnings of all the members for the purpose of 
distribution among them. It is not an agreement 

of partnership, and even if it were held to be an 
association, does not fall within the prohibition 
of S. 4, even when the members of the pool 
number more than twenty. An association as is 
contemplated in S. 4 carries on and can only 
carry on business either by a trustee or by an 
agent or officers or directors. Where the business 
is carried by each of the members of a pool 
entirely in an independent maimer, there is 
neither an association nor a partnership, notwith¬ 
standing that there is a provision for sharing the 
profits. Such an arrangement cannot be rendered 
illegal on tiie ground that it is not registered 
under the Companies Act. The members of the 
pool might constitute a trade association, formed 
no doubt, with the ultimate object of gain to the 
members; but it cannot be said to be an asso¬ 
ciation formed for the purpose of carrying on 
business. ( [Iiangnekar, J.) The New Moffusshl 
Company, Ltd. v. Rustomji Dhanjisha. 60 
Bom. 800 = 38 Bom.L.R. 408. 

-S. 4— Suit by unregistered association — 

Maintainability. _ 

A suit by an association which is an illegal one 
by reason of the fact of non-registration, is not 
maintainable. ( Mitter and Btswas, JJ.) Nibaran 
Chandra Shaha v. Lalit Mohan Brindaban 
Shaha. LL.R. (1938) 2 Cal. 368 = 181 I.C. 717 
= 11 R.C. 834=69 C.L.J. 151=A.I.R. 1939 Cal. 
187. 

-S. 4— Unregistered association—Beneficial 


interest of members. 

The members of a partnership or company or 
association hit by S. 4 of the Companies Act can 

. have beneficial interest in property. ( Mitter and 

Cilvndrv Shaha v. Lalit Mohan Brindaban | pi swaS) jjj Nibaran Chandra Shaha v. Lalit 
Shaha. LL.R. (1938) 2 Cal. 368 = 181 I.C. 717 ( Mohan Brindaban-Shaha. LL.R. (1938) 2 Cal. 
= 11 R.C. 834 = 69 C.L.J. 151 = A.I.R. 1939 Cal. j 368 - 181 j C . 717=11 R.C. 834 = 69 C.L.J. 


187. 


g 4— Partnership — Essential—Merc provi- i _ 


151=A.I.R. 1939 Cal. 187. 

-S. 4 (2)— Applicability—Existence of legal 


relation between shareholders—If necessary. 

In order to constitute an association within the 


si on for sharing profits—Effect of. 

There can be no partnership where there is no __ ___ 

common business, common to all the mem- rnean j U g 0 f g 4> the existence of the legal relation 
})crs of an association or a so-called P ar .' between more than twenty persons giving rise to 
nership. In the absence of community or bust- j 0 j n f. fjghtg or obligations or mutual rights and 
ness, a mere provision for sharing pro s du t-j es j g absolutely necessary. 29 Mad. 477, Rel. 
would not constitute a partnership. ( Kangne - Qn But w h ere the object is to form a company 
kar, J.) Thf. New Motussil Company, . it doeg not and there ^ n0 need t0 9 how the exis- 
Ltd. v._Rustomji Dhanjisha. 60 Bom. j tence Qf a legal relation between the persons form¬ 

ing the company. Where a person starting an 
unregistered company for carrying on business 
having acquisition of gain as its object collects 
money from its subscribers who number more than 
twenty then the moment money is collected the 
bargain is clinched and turned into an actual con¬ 
tract by acceptance and the subscribers become 
shareholders as such because they must be deemed 


Bom.L.R. 408. . 

S. 4— Scope—Association or partnership— 


Provision for sharing profits—If per se implies 
partnership—Tool agreement between more than 
20 factory owners for stifling competition and 
for distributing earnings in a particular manner 
--If illegal when unregistered. 

A nnnl arrangement formed between the owners 

of ginning factories of a particular place un j iave paid the money for the very object of the 

which they agree that each one of them a 10 ^ ( j company and the mere fact that share certificates 
contribute his earning to the common P°° are no t issued does not make them any less share- 

the purpose of stifling competition and 1 , holders and hence the case comes under sub-S. (2) 

the same in certain shares among them, oa ,f. 0 f S. 4. (Sparqo, J.) Dawson v. Kino. 183 
member of the pool being allowed to carry on h s J c 497 _ 12 r.r. 79 = 40 Cr.L.J. 799=1939 Comp. 

C. 254=A.I.R. 1939 Rang. 273. 


business in an unrestricted manner and being 

responsible to the pool whether his constituent 
not, is not an association formed for the 


Duroose n 0°f caring" In that 8. 4 (2) of the Co-pames Act 

Sd by 8. 4 of the Companies Act. Sueh an might apply it ie n^eeeary that, ^ 


S. 4 (2)— Applicability — Conditions. 


plated by 
arrangement is a mere 


scheme for collecting the I there should be either a company, assom 
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partnership consisting of more than twenty per¬ 
sons. Secondly, such company, association or 
partnership must bo formed for the purpose of 
carrying on business other than the business of 
banking. Thirdly that business must have lor its 
object the acquisition of gain either to the com¬ 
pany, association or partnership, or to the indi¬ 
vidual members thereof, (liangnekar, J.) The 
New Moffussil Company, Ltd. v. Rustomji 
Dhanjisha. 60 Bom. 800 — 38 Bom.L.R. 408. 
-S. 4 (2)— Construction —“ Any other busi¬ 
ness”—Meaning of. 

The word ‘‘business" in S. 4 (2) must be con¬ 
strued in a reasonable manner so as to effectuate 
the intention of the legislature. The words “any 
other business" show that what the legislature 
contemplated is something which must be business 
in the same sense in which banking is, although 
impliedly described as business. ( Pangnekar, J.) 
The New Moffussil Company, Ltd. v. Kustomji 
Dhanjisjia. 60 Bom. 800 = 38 Bom.L.R. 408. 

-S. 4 (2)— Construction—'“Business’'— Test 

of carrying on business. 

The word “business" is undoubtedly a word of 
very large import, and the test of business is con¬ 
tinuity and repetition of acts. But whether a 
repetition of acts amounts to business or not must 
depend upon the nature of the acts, and the act 
itself, if done singly, must be such as to bo called 
business. If the act when done singly cannot 
amount to business, then merely because- twenty 
persons or more than twenty persons are repeat¬ 
ing the same act, it can hardly be said that they 
are carrying on business. ( Hangnekar , J.) New 
Moffussil Company, Ltd. v. Rustomji Dhanjisha. 
60 Bom. 800 = 38 Bom.L.R. 408. 


COMPANIES ACT (1913), S. 20. 

It is true that offences under S. 4 (5; and S. 283 
are noil-cognizable and cannot be investigated by 
the police under Ch. 14, Cr.P. Code. But the mere 
fact that the offences were wrongly investigated 
and sent up by the police is not an obstacle to 
their being tried by a Magistrate. (S'pargo, J.) 
Dawson v. King. 183 I.C. 597 = 12 R.R. 79 = 40 

Cr.L.J. 799 = 1939 Comp. C. 254=A.I.R. 1939 
Rang. 273. 

-Ss. 6, 10 and 12— Scope—Place of regis¬ 
tered office inserted in memorandum of assooia- 
tion — If unalterable—Power of company to 
change. 

The insertion of tin- name ol' tin- pla<<* of the 
Registered office of a company in the memoran¬ 
dum of association of tin* company i.s not a 
condition within the meaning of 8. 10 of the 
Companies Act. Such insertion does not make 
it an unalterable condition of the Company’s 
constitution. It is merely a provision with regard 
to the management and administration of the 
company. The company has power by resolution 
to alter or change the place of the Registered 
Office; and provided the alteration is made in 
the manner provided by the Act, it is valid and 
• binding on the company. ( McNair , J.) Aryya 
Insurance Co., Ltd., In rt. 63 Cal. 773 = 167 
I.C. 689 = 9 R.C. 716=A.I.R. 1937 Cal. 81. 

-Ss. 12 and 26 —Company registered under 

S. 26 —Memorandum — Alteration — Procedure — 
Confirmation of alteration—Invalid order by 
Court—Power to recall. 

A company registered under S. 26 of the Com¬ 
panies Act desiring to alter its memorandum of 
association must apply in the first instance to the 


-S. 4 (2) — Scope—Partnership of less than 

twenty—Subsequent increase of members to over 
twenty and conversion into joint-stock company — 
Member of original firm not aware of increase of 
members or change and not allotted any share in 
new firm—New firm not registered — Suit by 
member for declaration of dissolution of firm and 
for acoounts—If barred. 

Where a firm consisting of less than twenty 
partners is subsequently converted into a joint- 
stock company with additional partners so as to 
consist of more than twenty partners, it must be 
registered under the Companies Act; if it is not 
so registered, no suit can be maintained in respect 
of that partnership. But when a person who 
was a partner in the firm and was, as such, 
entitled to a share of the profits when the 
membership of the firm was below twenty, is not 
allotted any share in the newly formed company, 
he being totally unaware of the increase in the 
members and of the conversion, lie cannot be made 
to lose his right to a share of the profits because 
the number of partners had increased beyond 
twenty without his knowledge. A suit by him 
for a declaration that there has been a dissolution 
of the partnership, and for accounts cannot be 
dismissed on the ground of non-registration under 
S. 4 (2) of the Companies Act. ( Horwill , J.) 
Pakasukama Iyer v. Svbburamaghart. 1937 M. 
W.N. 1189 = 176 I.C. 290=10 R.M. 764=AXR. 
1938 Mad. 151. 

-Ss. 4 (5) and 283 — Offences under—Case 

sent up by Police after investigation — Jurisdic¬ 
tion of Magistrate. 


Local Government for the approval of the pro¬ 
posed alterations and then apply to the Court for 
the confirmation of the same. An order of Court 
1 confirming the proposed alterations before the 
! approval of the Local Government is obtained, is 
erroneous and the Court has jurisdiction to recall 
and cancel its invalid order. ( Iqbal Ahmad, J.) 
Ugar Sen Parsotam Das v. Chamber of Com¬ 
merce, Hapur. I.L.R. (1937) All. 202 = 169 I.C. 
500 = 10 R.A. 22 = 1937 All.L.R. 534 = 1936 A.L.J. 
1129 = 1936 A.W.R. 1054 = A.LR. 1937 All. 432. 

-Ss. 20 and 81— Amendment of articles of 

association—Failure to mention question of 

amnxdmtnt in notice under S. 81 —If fatal. 

Where a company amends the articles of asso¬ 
ciation under S. 20 by a special resolution without 
mentioning in the notice under S. 81 that the 
question of amendment of articles was to come 
up for decision in the meeting, the irregularity is 
fatal to the proceedings and makes the amend¬ 
ment invalid and ultra vires. (Bhide , J.) 

Gulab Singii v. Punjab Zamindara Bank, Ltd. 
A.LR. 1940 Lah. 243. 

-S. 20— Number of directors specified in 

article of association—If can be altered by 
general meeting. 

An article of association of a company provided 
that until otherwise determined by a general 
meeting the number of directors should be not 
less than three or more than seven. 

Held, that a resolution at a general meeting that 
the number of directors should be increased to 
more than seven was valid and no special resolu¬ 
tion was necessary. ( Weston , J.) Topandas v . 


* 
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YeotmaIj Electric Supply Co. 1940 Comp. C. 
133 = A.LR. 1940 Sind. 87. 

-S. 21— Articles—If constitute contracts. 

According to S. 21, the articles of association 
arc- binding on the company as well as on the 
members thereof. The articles constitute a con¬ 
tract inter se amongst the shareholders and where 
the articles have been acted upon by the company 
and the members, the articles constitute an implied 
contract between the members and the company. 
Therefore, where in pursuance of certain articles 
acted upon by the company, a member was ap¬ 
pointed Managing Director of the Dank and 
acted for eleven years in that capacity, the 
articles constitute an implied contract between the 
member and the company, a suit for performance 
of which lies in a Civil Court. (Blade, J.) 
Gulab Singh v. Punjab Zamindara Bank, Ltd. 
A.I.R. 194° Lah. 243. 

_g. 21 (2)— Undertaking to purchases shares 

by signatories to articles of association—If money 

becomes due from them. . . 

Though money becomes a debt when it is due 
under the articles of association and memorandum, 
it does not become due simply because the signa¬ 
tories to the articles and memorandum of asso¬ 
ciation have undertaken to purchase certain 
number of shares and pay for them. It is only 
money which is presently due that can be des¬ 
cribed as a debt. (Allsop, J.) Vishwanath 
PP\SAJ> Jallan V. Holy land Cinetone. Ltd., 
Benares. 185 I.C. 501 = 12 R.A. 330 — 1939 A. 
WR (H.C.) 746 = 1939 A.L.J. 950 = 1939 Comp. 

C. 324 = A.I.R. 1939 All. 739. 

__g s . 28 and 30 (1)—“ Allotment of shares 

_ Proof—Subscriber for shares in memorandum of 

association—Liability of—Absence of resolution 

allotting shares—Effect of. 

A person who subscribes for shares in the memo¬ 
randum of association of a company must, by 
0 30 (1) of the Companies Act, be deemed to 
have agreed to become a member of the company, 
and on registration his name must be entered as 
a member in the register of members. But an 
express allotment of shares is necessary in order 
to give rise to a liability to pay up the value of 
the sail res. The fact that the prospectus pub¬ 
lished and issued contains a statement that a 
certain number of shares of certain value have 
been subscribed for by the signatories to the 
memorandum is not sufficient to show that there 
was any “allotment” of shares, where there is 
no record in the Minutes Book of the Board of 
Directors of any resolution allotting shares. 
(Bum J.) Synemopelux, Ltd. v. Vannamuthu 
Pii.lat. 185 I.C. 712=12 R.M. 574 = 1939 M.W. 
N. 324 = 49 L.W. 637 = 1939 Comp. C. 126- 
A.I.R. 1939 Mad. 498= (1939) 1 /i.L.J. 534. 
_g 30 (2)— Scope — Non compliance — 


^Per Trial Judge, Rupchand A.J.C. —S. 30 (2) 
of the Companies Act merely lays down a rule of 
procedure and does not purport to declare that 
a failure to comply with its provisions shall relieve 
a signatory to the memorandum of association ot 
his liability to pay for his shares, which according 
to S. 30 (1) he is deemed to have agreed to nave 
purchased and to pay for. A director is hound 
to see if the allotment of shares is made. He 
cannot avoid his liability to pay for the shares 
by pleading his own default or negligence in 


COMPANIES ACT (1913), S. 38. 

making the allotment of shares to himself. 

(Mehta and Lobo, JJ .) Vazirmal Kewalram v. 
Makran Coast Steam Navigation Co., Ltd. 
32 S.L.R. 167 = 177 I.C. 577 = 11 R.S. 66=A.LR. 
1938 Sind 187. 

-——S. 30 (2 )—Shares transferred to person as 

qualification for directorship—Such persan 

holding out that he is shareholder and member 
of company—Liquidation of company — Estoppel. 

Where a person has been given shares or shares 
have been transferred to him, as qualification f o • 
a directorship, such a transfer makes the trans¬ 
feree a member of the company within the 
meaning of S. 30, CL (2), Companies Act. And if 
such person holds out that he is a shareholder 
and member of the company, he is estopped from 
denying that he is a member or a shareholder 
where the company goes into liquidation on the 
ground that the transfer was a mere colourable 
transaction, and cannot object to his name being 
included in the list of contributories. (Young. 
C.J.) Mulk Raj Bhalla v. Peoples Bank or 
Northern India, Ltd. 17 Lah. 576=163 I.C. 
670 = 9 R.L. 29=38 P.L.R. 816= A.I.R. 1936 
Lah. 480. 

-Ss. 30 and 184— Signatories to memoran 

dum of association—Liability to be included in 
list of contributories—Actual entry in register of 
shares or actual allotment of shares—If condition 
precedent. 

It is well-settled that the signatories to the 
memorandum of association of a company become 
the first members of the company as from the 
date of incorporation mentioned in the Registrar's 
certificate. They are deemed to have become 
members of the company, and, on its registration, 
to be entered as members on its register of 
members. But neither this entry in the register 
nor the allotment of shares is a condition prece¬ 
dent. Each subscriber at once by subscribing 
irrevocably agrees to take from the company the 
number of shares placed opposite his signature 
unless all its share capital has already been 
allotted to other persons. The fact that no shares 
are allotted to him and that he has ceased to be 
treated as a member for a considerable time 
would not relieve him from liability as a member 
and to be included in the list of contributories 
settled under S. 184 of the Companies Act. 
(Mehta and Lobo, JJ.) Vazirmal Kewalram 
v. Makran Coast Steam Navigation Co., Ltd. 
32 S.L.R. 167 = 177 I.C. 677 = 11 R.S. 65=A.LR. 
1938 Sind 187. 

-S. 36— Copy of register — Power of Court 

to direct its delivery by company to a share¬ 
holder. 

The Court has inherent jurisdiction to direct a 
company to deliver a copy of the register of the 
members of the company to a shareholder of the 
company. ( Iqbal Ahmad and Barries, JJ.) 
British India Corporation, Ltd. v. Robert 
Menzies. 58 All. 988 = 164 I.C. 387=9 E.A. 
153 = 1936 A.W.R. 465 = 1936 A.L.J. 748 = 1936 
All.L.R. 742 = A.I.R. 1936 All. 568. 

-S. 38— Award of costs — Discretion of 

Court. 

Section gives a wide discretion to the Court 
in the awarding of costs. (Wort, J.) Mohadevt 
v. Motiram Roshan Lal Coal Co. 5 B-R. ,659 — 
181 I.C. 734=11 R.P. 639 = 20 Pat.L.T. 703 
=A.I.R. 1939 Pat. 603. 
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S. 38— Delay in making application — 
Effect of. 

A mere delay in making an application for 
rectification of the register ( is no ground in 
itself why the Court should not exercise its juris¬ 
diction under the section. ( Wort , J.) Mohadevi 
v. Mon ram Eos Han Lal Coal Co. 6 B.K. 659 = 
181 LC. 734 = 11 R.P. 639 = 20 Pat.L.T. 703 = 
A. I. R. 1939 Pat. 603. 

- S. 38 (1) (a)— Articles of Association — 
Binding nature of—Company acting to letter of 
article—If acts without sufficient cause—Power 
of Court to decide whether action reasonable or 
desirable. 

It needs no authority to establish or support 
the proposition that a member of the company 
and those claiming through him are bound by the 
Company’s Articles of Association. It forms a 
contract between them and in any case in which 
the company and its directors literally and bona 
fide carry out the provisions of the Company’s 
Articles of Association, it or they can never be 
said to be acting without sufficient cause. It is 
a misreading of those words in S. 38 to suppose 
that they confer upon the Court jurisdiction to 
make a roving inquiry as to whether what has 
happened is desirable or even reasonable. Under 
thr articles of a company, it had a right and a 
duty to recognise only the executors or adminis¬ 
trators of the deceased member. A member died 
leaving behind him his heir who under Hindu 
Law claimed to represent the deceased by right 
of survivorship: 

Held, the company could rightly ask such claim¬ 
ant to produce a probate or a succession 
certificate. ( Braund, J.) Kasiviswanathan 

Chettiyar V. Indo Burma Petroleum Co., Ltd. 
162 I.C. 127 = 8 R.R. 538 = A.I.R. 1936 Rang. 52. 


Ss. 38, 40 and 55 —Application for reduc¬ 
tion of capital—Shareholder alleging that persons 
voting for resolution for reduction were not duly 
qualified to vote—Burden of proof. 

According to S. 40, the register of members 
is prima facie evidence of any matters directed 
or authorised by the Act to be inserted therein. 
Where the names of certain persons are entered 
in the register as shareholders it can be taken for 
granted that such persons are qualified share¬ 
holders. Where an application by a, company for 
reduction of its capital is opposed by a share¬ 
holder on the ground that certain persons who 
have voted for the resolution for the reduction 
of the capital of the company were not duly 
qualified as shareholders so to vote, or to vote 
at all, by reason of their names not having been 
properly entered in the register or by reason of 
their names not having been on the register for a 
length of time sufficient to entitle them to vote, 
but no steps have been taken by the shareholder 
to have the register altered or rectified under S. 38, 
the burden is on the shareholder opposing the 
petition to substantiate his allegations, and where 
ho fail9 to do so the application should be allowed. 
(Costello and Panckndge, JJ.) Marwari Stores, 
Ltd. v. Gouri Shanker. 63 Cal. 703=165 IC 
408 = 9 R.C. 390 = 40 C.W.N. 661 = A.I.R. 1936 
Cal. 327. 


*—-—S. 55 —Petition for reduction of capital _ 

Proof of loss of capital — Necessity — Considera¬ 
tions. 


COMPANIES ACT (1913), S. 66. 

It is not always essential or necessary for th<* 
Court on a petition for reduction of capital to 
satisfy itself that there has been a loss of the 
capital. The only serious question with which the 
Court is concerned is whether or not tho company 
had duly passed its special resolution to the effect 
that the capital bo reduced. Where, however, the 
reduction of the capital is based on the ground 
that capital has been lost or unrepresented bv 
available assets, it is always prudent to proceed 
on some evidence. That is a sound procedure and 
one which ordinarily should be acted upon. Where 
the person opposing the petition accepts the state¬ 
ment of the company that there has been a loss 
of capital, the Court should act upon the assump¬ 
tion that there is evidence of loss of capital. 
(Costello and Panckndge, JJ.) Marwaki 
Stores, Ltd. v. Gouri Suankek. 63 Cal. 703 = 
165 I.C. 408 = 9 R.C. 390=40 C.W.N. 661 = 
A.I.R. 1936 Cal. 327. 

-S. 55 —Sanction to proposal relating to r< ■ 

duciion of share capital—Principles applicable. 

Where an application under S. 55 is presented 
to the Court by a company for its sanction to a 
proposal relating to a reduction of the share capi¬ 
tal of the company, the following principles are 
the principles applicable: (1) That a company has 
the power to reduce its capital much more so if 
the power is conferred by the Articles of Associa¬ 
tion. (2) Subject to confirmation by the Court 
which is tho safeguard of the minority, the ques¬ 
tion of reducing capital is a domestic one for 
the decision of the majority. (3) The company 
is to determine the extent, the mode and incidence 
of the reduction. (4) The company may reduce 
the share capital of all its shareholders pro rata 
or may reduce the shares of any individual share¬ 
holder or any class of shareholders wholly or in 
part. (5) That the Court has to see that interests 
of the minority have been protected and no un¬ 
fairness has been 6hown to it. (6) That in doing 
so the Court should keep in view the consideration 
that tho decision has been arrived at by business¬ 
men who are fully cognizant of their necessities 
and are the best custodians of their interests and 
should therefore be slow to interfere. (Mir 
Ahmad, J.) Khattar Electrical Engineering 
and General Supply Co.. In re. 177 LC. 368 = 
11 R. Pesh. 21 = A.I.R. 1938 Pesh. 41. 

j S. 56— Jurisdiction of Court under — Re¬ 
duction of share capital—Application to Court — 
Scope of enquiry—Considerations for Court — 
Validity of resolution—If can be gone into. 

In an application under S. 56 of the Companies 
Act, the Court is only concerned to confirm the 
proposed reduction and not the resolutions passed 
by the company. It is the duty of the Court to 
confirm the reduction if it is satisfied as to its 
fairness. The Court has only to be satisfied that 
the reduction is fair and equitable to all concerned, 
fis between different classes of shareholders. It is 
an elementary principal of the law relating to 
joint stock companies that the Court will not 
interfere with the internal management of com¬ 
panies acting within their powers and in fact 
it has no jurisdiction to do so. It is for the com¬ 
pany, and the company alone, to judge the pru¬ 
dence of the course proposed. The only question 
to be considered by the Court are (1) whether 
the Court ought to refuse its sanction to the 
reduction out of regard to the interests of those 



2 02 7 


QUINQUENNIAL DIGEST, 1936—1940 


2028 


COMPANIES ACT (1913), S. 56. 

members of the public who may be induced to 
take shares in the company and ( 2 ) whether the 
reduction is fair and equitable as between the 
different classes of shareholders. Where the credi¬ 
tors are not concerned at all and the reduction 
does not involve the diminution of any liability 
in respect of unpaid capital or the payment to 
any shareholder of any paid-up capital, and no 
differences are made among the only class of 
shareholders existing, there can be no valid objec¬ 
tion to confirming the reduction of share capital. 
If. on considering the reduction of the capital 
from the point of view as to whether it was 
necessary because of capital being lost or not 
represented by available assets, it is clear to the 
Court that the reduction has been shown to be 
proper and not unfair to the whole body of share¬ 
holders the reduction would be confirmed. {Shaw, 
j) Bengal Burma Steam Navigation Company, 

Ltd., In re. 1940 Comp. C. 1. 

s 56 _ Reduction of share capital—Can fir - 


motion— Considerations for Court 

It is an elementary principle of law relating to 
-joint stock company that the Court will not inter¬ 
fere with the internal management of a company 
acting within its own rights and in fact has no 
-jurisdiction to do so. In an application under S. 
56 the Court is only concerned to confirm the pro- 
nosed reduction and not the resolution passed by 
the company. The validity of the resolution can¬ 
not therefore be questioned in such application. 
The only questions to be considered by the Court 
•ire- (1) Ought the Court to refuse its sanction 
to the reduction out of regard to the interests of 
those members of the public who may be induced 
to take shares in the company? (2) Is the re¬ 
duction fair and equitable as between different 
classes of shareholders? Where the reduction is 
shared by all and is designed to work justly 
and equitably and where it does not involve dimi¬ 
nution of any liability in respect of the unpaid 
capital or payment to any shareholder of any 
paid up capital and there is evidence regarding 
the loss of capital and non-represientation of 
available assets, there is nothing to prevent the 
Court from confirming such reduction. (Shaw, 
J.) Burma Companies Act and Bengal Burma 
Steam Navigation Co., Ltd., In re. 186 I.C. 
431 = 12 R.R. 266 = A.I.R. 1939 Rang. 417. 

-S. 76 (1)— Construction—Meeting called 


for particular date in one year hut adjourned to 
next year—If separate meetings for two years — 
Requirements of section—If complied vnth. 

S. 7(5 (1) demands that there shall be a general 
meeting held once at least in every year, i.e., 
one separate and distinct meeting every year. 
It does not mean that the same meeting can go 
on for several years being held once in each 
year. Where a meeting called and held on a day 
in one year is adjourned to a date in the next year 
and held on that date, the meeting held on the 
latter date, is not a different meeting from that 
which began on the former date; it is the same 
meeting and does not satisfy the requirements of 
S. 76. (Bum, J.) Sree Meenakshi Mills Co., 
Ltd. v. Asst. Registrar of .Joint Stock Com¬ 
panies, Madura. 1938 M.W.N. 608 = 11 .R.M. 
358 (1)=177 I.C. 600 = 39 Cr.L.J. 907 (1) = 
1938 M-Cr.C. 219 = 47 L.W. 635 = A.I.R. 1938 
Mad. 640= (1938) 1 M.L.J. 856. 


COMPANIES ACT (1913), S. 81. 

-S. 78 —Notice of meeting—Contents of. 


It is true that a shareholder is entitled to be 
given adequate information as to the business to 
bo transacted, as S. 78 in fact requires; but it can¬ 
not be held that unless the notice of the meeting 
recites all facts necessary to meet every technical 
objection which may bo raised to its validity, the 
meeting held in pursuance of such notice must 
be invalid. (Weston, J.) Topandas v. 
Yeotmal Electric Supply Co. 1940 Comp. C. 
133— A.I.R. 1940 Sind 87. 

-Ss. 81 and 20—Amendment of articles of 

association—Failure to mention question of 
amendment in notice under S. 81—If fatal. See 
Companies Act, Ss. 20 and 81. A.I.R. 1940 
Lah. 243. 


S. 81 —Resolution relating to question of 


reduction of capital — Validity—Amendment of 
section after adjournment of meeting—Effect on 
procedure. 

A notice was issued on 21 st December, 1936, 
for the purpose of calling an ordinary general 
meeting of the shareholders of a private limited 
liability company on 30th December, 1936, for 
deciding the question of reducing the capital and 
assets of the company. At the meeting held on 
30th December, 1936, eight out of the nine share¬ 
holders of the company were present. The ninth 
shareholder had died before the notice was issued 
and his legal representatives had not obtained suc¬ 
cession certificate to entitle them to take part in 
the proceedings. An objection having been raised 
as to circulation of the balance-sheet, the meeting 
was adjourned to 21st Februaiy, 1937. Another 
notice was issued on 6th February, 1937, to con¬ 
vene the adjourned meeting on 21st February, 
1937. In this notice the meeting was designated 
as an extraordinary general meeting of the share¬ 
holders of the company. The same eight share¬ 
holders were present at the meeting. One of the 
shareholders left the meeting under protest and the 
remaining passed the proposal relating to the re¬ 
duction of the share capital of the company and 
certain other proposals. Another meeting of 
shareholders held on 10th March, 1937, confirm¬ 
ed the reduction of the capital agreed upon by 
the meeting of 21st February, 1937. and in pur¬ 
suance of the proceedings an application under 
S. 55 was presented to the Judicial Commissioner’s 
Court for sanction to be awarded to the proposals. 
It was contended that full 21 days’ notice as 
required by S. 81 (as amended) not having been 
given the meeting of 21st February was not 
validly held and the resolutions were ultra vires. 

Held, that the company was well within 
rights in resolving to reduce its capital. The 
meeting of 30th December, 1936, was regularly 
called because seven days' notice was given for 
it and this was all that was required to be^done 
by the law then in force (S. 81 of the old Ac 
read with Art. 63 of the Articles of Association 
of (he company). The meeting of 21 sf FebruAO: 
1937, was clearly a continuation of the meeU f 
of 30th December, 1936, because the latter meet¬ 
ing had been validly adjourned to the 
date under Art. 67 of the Articles of Associatio 
of the company. The fact that S. 
amended in the meantime had no effect 
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meeting of 21st February, 1937, so far as the 
procedure for convening it was concerned. The 
resolutions passed at the meeting of 21st February, 
1937, were therefore in order. The omission to 
name the meeting of 30th December, 1930, as 
aa extraordinary meeting in the notice dated 21st 
December, 1936, had no importance and did not 
vitiato the proceedings. As the old Act was no 
longer law when the meeting of 21st February, 
1937, was held, the confirmatory meeting of 10th 
March, 1937, was unnecessary and the decision 
of the meeting of 21st February, 1937, became 
final on that very day. ( Mir Ahmad, J.) 
Khattar Electrical Engineering and General 
Supply Co., In re. 177 I.C. 368 = 11 R. Pesh. 
21 = A.I.R. 1938 Pesh. 41. 

-S. 81 (3)— Declaration of chairman—When 

conclusive. 

The conclusiveness of the declaration of the 
Chairman contemplated by el. (3) of S. 81 
of the Companies Act attaches to the declara¬ 
tion whero the chairman does not find by his 
declaration the figures for and against the re¬ 
solution. But where the chairman by his decla¬ 
ration finds the figures and erroneously in point 
of law holds that the resolution has been duly 
passed, the resolution cannot be said to have been 
passed according to law. ( Nasim Ali and 
Rem fry, JJ.) Dhakeswari Cotton Mills, 
Ltd. v. Nil Kamal Ciiakravarti. I. L. R. 
(1938) 1 Cal. 90 = 173 I.C. 622 = 10 R.C. 555 
= 41 C.W.N. 1137 = A.I.R. 1937 Cal. 645. 

-S. 83-B —Power of company in general 

meeting to appoint additional directors—When 
excluded. 

One of the articles of association of a com¬ 
pany provided as follows: “The directors shall 
have power, at any time, and from time to time, 
to appoint any other qualified person to be a 
director, either to fill a vacancy or as an addi¬ 
tion to the Board, but so that the total number 
of directors shall not at any time exceed the 
maximum number fixed by Art. 98, and any person 
so appointed shall retain his office only until 
the next following ordinary meeting, and shall 
then be eligible for re-election”. 

Held, that the ordinary power of the com¬ 
pany in general meeting to appoint addi¬ 
tional directors had not been excluded by 
the articles of association, ( Weston , J.) 

Topandas v. Yeotmal Electric Supply Co. 
1940 Comp. C. 1S3 = A.I.R. 1940 Sind 87. 

-S. 85 —Contravention of the provisions of — 

*lf offence’—Jurisdiction of High Court. 

There can be no doubt that a contravention of 
the provisions of S. 85 is an offence which is 
punishable with fine. But the High Court has 
no jurisdiction as a Court of first instance to 
take cognizance of and try such offences and 
to impose the fine prescribed by the provisions 
of the Act. If the case is committed to the 
High Court under S. 194 (1), Cr. P. Code, or 
proceedings are started on an application of the 
Advocate-General under S. 194 (2) or are trans¬ 
ferred to it under S. 526, Cr. P. Code, then the 
High Court has jurisdiction to try the accused, 
but it has no jurisdiction to try the accused 
merely on an application made under S. 85. 
(Sulaiman, C. J., Thom and Rachhpal Singh, JJ.) 
Harish Chandra u. Kavindra Narain Sinha. 
XLJft. (1937) All. 220=166 I.C. 63=9 R.A. 


1 349 = 38 Cr.L.J. 111 = 1936 All.L.R. 990 = 1936 A. 
W.R. 904- 1936 A.L.J. 1105 = A.LR. 1936 All. 830 
(F.B.). 

;-S. 87— List of directors jiled with Registrar 

—If amounts to notice to persons dealing v.'ith 
the Company of the names of directors. 

It cannot be held that persons dealing with a 
I company have notice of the contents of all the 
documents on the file of the particular company; 
and merely because a list of directors has to 
be filed with the Registrar under 8. 87 of the 
Act, it cannot bo said that persons d- aling with 
the company have notice of who tin* directors of 
the company are. {Beaumont, and Wadia, 

J.) T. R. Pratt (Bombay;, Ltd. u. E. D. 

Sassoon & Co., Ltd. 60 Bom. 326 = 37 Bom. 
L.R. 978 = 161 I.C. 126 = 8 R.B. 317 = A.I.R. 

; 1936 Bom. 62. 

-S. 88 —Chairman as principal offictr of cor¬ 
poration—Implied authority to enter into contract 
on he half of corporation. 

The Chairman of a corporation as principal 
officer while carrying on business of the corpo- 
' ration icxccuted a declaration creating a Ken 
on property of the corporation in respect of a 
loan sanctioned by the Board of Directors, but 
the Articles of Association were silent as to the 
authority of the person entering into agreement 
on behalf of the corporation. 

Held, that the Chairman had implied 

authority to execute the declaration. ( Lobo , 

! J.) Indus Film Corporation, In rc. 181 
I.C. 681 = 11 R.S. 234 = A.I.R. 1939 Sind 100. 

-S. 91-A (1)— Applicability — Contract not 

made at meeting of directors. 

S. 91-A (1) is not limited to contracts entered 
into at a meeting of the directors but applies 
also to cases in which contracts were not made 
at such a meeting. . ( Jack and Patterson. 

JJ.) Rabindranath Mitra v. Emperor. 42 
C.W.N. 533 = 176 I.C. 108 = 11 R.C. 39 = 39 Cr. 
L.J.687 (2) =A.I.R. 1938 Cal. 440. 

-S. 91-A (1)— Disclosure of interest — Proof 

—Letter by purchasing, director to chairman — 

; Sufficiency. 

A letter written by the purchasing director 
to the chairman of the Board of Directors who 
merely signed it as noted, does not prove that 
the disclosure of the director’s interest, was made 
at any meeting of the directors as required by 
S. 91-A (1), when it is not referred to in the 
minutes of any of the meetings. ( Jack and Patter¬ 
son, JJ.) Rabindra Nath Mitra v. Emperor. 
42 C.W.N. 533 = 176 I.C. 108 = 11 R.C. 39 = 
39 Cr.L.J. 687 (2) = A.I.R. 1938 Cal. 440. 

—--S. 91-A (1), Proviso —Petty purchases by 

director—Disclosure of 'interest—If necessary. 

Petty purchases by a director of a company 
from a firm in which he has an interest, are 
covered by the proviso to S. 91-A (1) and the 
director’s interest should be disclosed in the man¬ 
ner provided for therein. ( Jack and Patterson, 
JJ.) Rabindra Nath Mitra y. Emperor. 42 
C.W.N. 533 = 176 I.C. 108 = 11 R.C. 39 = 39 Cr. 
L.J. 687 (21= A.I.R. 1938 Cal. 440. 

-Ss. 91-A and 91-B and Scb. I, Table A. 

Art. 73— Scope — Directors—Resolutions authoris 
ing mortgage—Conflict of interests—Effect on 
mortgage—Notice of disability and conflict — 
Notice to managing director—If notice to com- 
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pany — Contract — Co-nsideration — Deed — Con¬ 
struction—Mortgage or suretyship. 

A joint-stock company known as Pratts was in¬ 
corporated in 1919 with a capital of 5 lacks, di¬ 
vided into preference and ordinary shares. The 
memorandum of Association contained power to 
borrow and to give security for money borrowed, 
but contained no power to give security for a 
debt of third parties. Articles of Association 
prepared originally were not registered; hence 
the company was regulated by Table A of Sche¬ 
dule I of the Companies Act, and under Art. 73 
thereof the director’s power of borrowing is 
limited to the amount of the capital, five lacs. 

In 1920, another joint-stock company, known as 
M.T.’s was incorporated. It was found by the 
managing agents of Pratts and persons interested 
in another private limited company, called the 
Sassoons, the managing director of which was 
also a director of both Pratts and M. T.’s, and 
had delegated to him all the powers of directors of 
Sassoons . The principal object of the company 
M. T.’s was to finance Pratts and M. T.’s acquired 
practically the whole of the ordinary share capi¬ 
tal of Pratts, but the preference shares were 
held by outside parties. On 22—6—1932, the 
date of liquidation of Pratts, there was a sum 
of about Rs. 4,92,000 due by the latter to M. T.’s. 
In the years 1926 to 1928 Sassoons financed M. 
T.’s and a sum of about 9 lacs of rupees was 
due' by M. T.’s to Sassoons during those years. 
The advances by M. T.’s to Pratts in previous 
years did go beyond five lacs and reached 13 
lacs though in 1932 the amount due was only 
about Rs. 4,92.000. In 1926, Sassoons began to 
press M. T.’s for security and wanted to get a 
mortgage of the properties of both M. T.’s and 
Pratts as security, namely, two immovable pro¬ 
perties of Pratts and a building owned by M.T.’s, 
which was part of the building in which Pratts 
carried on business. It was originally proposed 
that there should be two deeds, one bv Pratts 
to M. T.’s, and another by M. T.’s to Sassoons; 
but finally it was arranged to have only one 
deed by both Pratts and M. T.’s to Sassoons in 
order to avoid expense. On 23—2—1928, resolu¬ 
tions were passed by the Boards of both Pratts 
and of M. T.’s for the execution of a deed in 
favour of Sassoons by both the Pratts and M. T.’s. 
The deed was made and executed on 28—2—28, 
and was between M. T.’s as mortgagor, Pratts, the 
surety and Sassoons, the mortgagee and it recited, 
inter alia, that the Sassoons had already paid to 
M. T.’s rupees 9 lacs, out of which the latter had 
paid to Pratts rupees 44 lacs, that the title deeds 
of the immovable properties both of M. T.’s and 
Pratts were deposited with Sassoons, and the 
witnessing part of the deed stated that Pratts had 
already deposited with Sassoons, the title-deeds 
with intent that the properties covered thereby 
might be equitably charged with the repayment 
to Sassoons of the sum of rupees 4 1/2 lacs out 
of the sum of 9 lacs of rupees advanced by 
Sassoons to M. T.’s with interest. Then M. T.’s 
and Pratts jointly and severally covenanted with 
Sassoons to pay the sum of rupees 4 1/2 lacs 
with interest on 31—10—31. In the liquidation 
proceedings of Pratts which followed in 1932, 
Sassoon* claimed to be secured creditors for 
Rs. 4,92,000 and M. T.’s also claimed alterna- 
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tively to be secured creditors for the same 
amount. 

Held, (i) that the deed was not a document of 
suretyship by Pratts at all having regard to the 
fact that Pratts was primarily liable to pay at 
least rupees 4 1/2 lacs to Sassoons, and that to 
hold that an arrangement which could have.been 
carried out by two documents could not be 
carried out validly by one document to which 
all the parties interested were parties would be 
to sacrifice substance to form, and that it was 
binding on Pratts on proof of valid execution; 
(2) that though the document expressed no con¬ 
sideration in favour of Pratts, there was a nova¬ 
tion or a substitution of the liability of Pratts to 
Sassoons for the liability of Pratts to M. T.’s 
and M. T.’s to Sussoons, and that there was an 
implied obligation on M. T.’s part not to sue for 
the amount of 4 1/2 lacs of rupees for which 
Pratts had given security to Sassoons, and that 
coupled with the giving of time constituted 
sufficient consideration in favour of Pratts; (3) 
that since, all the directors of Pratts were not 
only directors but also shareholders of M. T.’s 
the Board of Pratts was not independent of 
M. T.’s in the matter of the transaction, and 
that there was consequently a conflict of inter¬ 
ests in the matter of the mortgage between M. T.’s 
and Pratts, which offended against S. 91-A of 
the Companies Act, and therefore by virtue of 
S. 91-B, none of the directors of Pratts was 
competent to vote for the resolution authorising 
the mortgage to Sassoons; (4) that since the 
managing director of Sassoons was also a director 
of both Pratts and M. T.’s, his knowledge of the 
invalidating circumstances under Ss. 91-A and 
91-B, constituted notice to the Sassoons; (5) that 
further, as the attestation clause to the deed of 
mortgage showed that the common seals of both 
Pratts and M. T.’s had been used Sassoons were 
bound to see that the resolutions passed were 
in order, and Sassoons must therefore be held 
to have had notice of the invalidating circum¬ 
stances under S. 91-A and S. 91-B; (6) that the 
resolutions and the mortgage executed in pursu¬ 
ance thereof to Sassoons were void, and that as 
there was no debt apart from the mortgage-deed, 
Sassoons had no equity to retain the document of 
title of Pratts deposited with them; (7) that 
since the amount due to M.T.’s by Pratts was 
below five lacs it was valid and sustainable, as 
the prohibition under Art. 73, of Table A of 
Sch. I of the Act did not apply. ( Beaumont. 

C. J. and Wad-a, J.) T. R, Pratt (Bom¬ 
bay), Ltd. v. E. D. Sassoon and Co., Ltd. 

60 Bom. 326=37 Bom.L.R 978 = 161 LC. 123 
= 8 R.B. 317=A.I.R. 1936 Bom. 62. 

-S. 91-B —Scope and object of—Contract 

resolved upon by directors—Directors under dis¬ 
ability—Third party dealing with company 1] 
affected — Notice. 

The object of S. 91-B, Companies Act, is 
clearly to ensure that a company shall have 
benefit of the judgment of an entirely inter¬ 
dependent Board. It is very well settled law 
in the case of English joint-stock companies 
that people dealing with such a company are 
fixed with notice of any limitations O" J*® 
power of the company contained in the statute 
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under which it is incorporated or in the memo¬ 
randum or articles of association, but that if 
it is shown that a particular act was ostensi¬ 
bly authorised by the statute and the memo¬ 
randum or articles of association, persons 
dealing with the company are not concerned to 
see that the company has put itself into a posi¬ 
tion to exercise its power properly. That is 
to say, outside parties are not concerned with 
the internal management of the company; and 
if the disability of a director to vote upon a 
contract in which he is personally interested were 
imposed by the articles of association, the ques¬ 
tion whether he is personally interested in, and 
entitled to vote upon, a particular contract 
would be regarded as a matter of internal 
management, with which outside persons dealing 
with the company would not be concerned. The 
principle of English Law ought to be applied to 
a case of disability of dilectors arising under 
S. 91-B of the Companies Act. But when a 
person has notice of the terms of the contract, 
to which he is a party, he necessarily has notice 
of the circumstances under which the contract 
was passed or resolved upon by the directors. 
( Beaumont , C. J. and Wadia, ,J.) T.R. Pratt 
(Bombay) Ltd. v. E.D.Sasoon and Co., Ltd. 
60 Bom. 326=37 Bom.L.R. 978=161 I.C.126 
=8 R.B.317=A.I.R. 1936 Bom. 62. 

-91-B— Transaction entered into by inter¬ 
ested director — Voidability. 

Where a director of a company has an inter¬ 
est ns shareholder in another company or is in 
a fiduciary position towards and owes a duty to 
another company, which is proposing to enter 
into a transaction with the company of which 
he is the director, lie- comes within the rule laid 
down in S. 91-B and the transaction is voidable 
at the instance of the company with whom it is 
entered into. He lias a personal interest in 
the matter and owes a duty which conflicts with 
his duty to the company of which he is the 
director. Tt is immaterial whether the conflict¬ 
ing interest belongs to him beneficially or as a 
trustee for others. S. 91-B would not however 
deprive of the benefit of his contract with the 
company a third paity who had no notice of the 
defect in the director’s authority. Such a per¬ 
son would be entitled to assume that the internal 
management of' the company is properly con¬ 
ducted. But if the third party is shown to 
have knowledge of the real state of affairs, the 
transaction is voidable as against him. S com¬ 
pany which had been financing P company 
through one M T company for seven years decid¬ 
ed to have the property of P company as security 
for debt owed really by M T company and 
obtained an equitable mortgage over P's proper¬ 
ty by two indentures. The M T company which 
was putting up P's property as security, held 
almost all the shares in P company and the 
directors of P company had for * years been 
directors of MT company and these facts were 
known to directors of the S company in course 
of their business. Winding up proceedings 
having been started in respect of P company, S 
company claimed to be a secured creditor of P, 
by virtue of the equitable mortgage executed in 
its favour. The Official Liquidator disputed the 
claim: 


Held, that the Official Liquidator was entitled 
to avoid the equitable mortgage on which S corn- 
pan)' based its claim. (1914) 2 Ch. 488, Rel. on. 
( Sir George Rankhi.) T. R. Pratt (Bom.; Ltd. 

M. T.Ltd. I.L.R. (1938) Bom. 421—42 C W- 

N. 733=174 I.C. 545=1938 OL.R. 223=4 

B.R. 540- 10 R P C. 267=67 C.L.J. 338 1938 

A.L.R. 359 = 32 SLR. 517=1938 OWN- 
859=40 Bom.L.R. 1109=A.I.R. 1938 P.C- 

159 (PC). 

-Ss. 92 (5) and 93— Prospectus filed in 

English before Registrar—Subsequent yrospec- 
tus issutd in Bengali—Ixitter not cryntaivting 
pariculars required by S. 93— Gomjdaint by 
Registrar under S. 92 (5;— Acquittal by Magis¬ 
trate—Interference on appeal. 

R filed a prospectus fulfilling all requirements 
of law in the office of the Registrar, .Joint- 
Stock Companies, and subsequently issued a 
prospectus in Bengali. It was found that the 
propectus in Bengali did not contain certain 
paiticulars required by S.93, Companies Act. 
and was not a verbatim translation of the English 
prospectus. The Registrar filed a complaint 
under S. 92 (5) on the ground that the Bengali 
prospectus had been issued without having been 
filed before him. The Magistrate holding the 
offence to be purely technical and omission not 
culpable acquitted R. 

Held, that R was liable to be convicted under 
8. 92 (5) Companies Act. That the proceed¬ 
ings were initiated by the Registrar and not a 
private person and as the question involved was 
one of great importance in view of the scope of 
the Act and of necessity in the interest of the 
community of the strictest observance of its 
provision, the High Court could not refuse to 
interfere with the order of acquittal. ( Guha and 
Bartley JJ.) Emperor v. Bengal Salt Co.. Ltd. 

160 I.C. 829=37 Cr. L.J. 379=8 R.C. 453= 
63 C.L.J. 188=40 C.W.N.320=AIR. 1936 
Cal. 33. 

-Ss. 93 and 183 (6 )—False and misleading 

prospectus—Right to avoid agreement to pur¬ 
chase shares—When to be exercised — Applica¬ 
tion under S. 183 (5) for removal from list of 
contributories—If can be allowed. 

Where the prospectus issued by a company is 
a false and misleading document and contained 
untrue statements and representations, a person 
who has agreed to take shares in such a com¬ 
pany has a right to repudiate or avoid the con¬ 
tract, provided he does so within a reasonable 
time and before the commencement of proceed¬ 
ings for the winding of the company. But an. 
application under S. 183 (5) after the list of 
contributories had been settled, and nearly ele¬ 
ven years after the agreement to take the shares, 
is too belated an application to be allowed. 

(Iqbal Ahmad, J.) Jagannath Prasad v. 
Official Liquidators. I.L.R. (1938) All. 301 
=1938 A. W. R. (H. C. ) 84=1938 A.L.J. 94= 
174 I.C. 886=10 R.A.631=1938 A.L.R. 350 
=A.I.R: 1938 All. 193. 

-—S. 101— Application money not pc d — 

Allotment of shares—Power of directors. 

S. 101 does not forbid the directors to allot 
shares to applicants who neglect to pay the 
application money in terms of the prospectus 
once the first allotment has been regularly made, 
although it may be that a provision in a pros- 
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pectus empowering them to do this would be an 
infringement of the Act. ( Panckridge , J.) 
Happy India Insurance Co., Ltd-, In re- 
I.L.R. (1939) 2 Cal. 512=188 1.0. 468=12 
R. C. 683=A.I.R. 1940 Cal. 164. 

-S. 101 (3)—Scope of—Allotment without 

compliance with requirement of S. 101 (3)—• 
Legality—Company, if can demand share money. 

Sul>-S. (3) to S. 101 of the Companies Act 
lays down a mandatory requiiement. The 
applicant for a share is under a statutory obli¬ 
gation to pay 5 per cent, of th© nominal amount 
of the share along with his application, and the 
company is also under the obligation to see that 
he does so, and it is against public policy that 
any allotment should be made without compli¬ 
ance with this requirement. That, being so a 
company should not be allowed to take advant¬ 
age of its own wrongdoing and neglect of the 
provisions of the Act by demanding the share 
money subsequently. ( Gruer , J. )Ramalalsao v• 
K.B.M. E. R. Malak. 1939 N.L.J. 305 — 
183 I C. 748=12 R.N. 80=A.I.R. 1939 Nag. 

225. 

_g ioi (3)— Applicability—Allotment of 

shares subsequent to floating of company. 

Sub-S. (3) of S. 101, Companies Act, is appli¬ 
cable to all allotments of shares whether at the 
time of the floating of the company or any 
subsequent period. Any allotment which is 
made without payment of at least 5 per cent, 
of the nominal value of the shares by the 
applicant is, therefore, invalid. (Addision and 
Abdul Rashid, JJ.) Mutual Bank or India, Ltd. 
v. Sohan Si Non. 161 I.C. 952=8 R.L. 823= 
A.I.R. 1936 Lah. 790. 

__S. 103 —Failure to pay for shares by 

directors—If renders shares liable to forfeiture. 

Where the directors who have signed the arti¬ 
cles of association and memorandum undertak¬ 
ing to take a certain number of shares and pay 
for them, fail to pay for them, it does not neces¬ 
sarily follow that they are liable to forfeiture 
of their shares. (AUsop, J.) Vishwanatii Pra¬ 
sad Jallan v. Holyland Oinetone, Ltd.. 
Benares. 186 I.C. 501=12 R.A. 330=1939 
A. W.R. (H.C.) 746=1939 A.L.J. 950=1939 
Comp. C. 324=A. I. R. 1939 All. 739. 

--—S. 104—Contract relating to allotment 

of shares—Statement in form VII filed before 
Registrar—Nature—If conveyance. See Stamp 
A err, S. 2 (10). (1937) 1 M.L.J. 108. 

-S. 109— Applicability—Scope — Unregis¬ 
tered mortgage—Decree on, before winding up 
— Validity—Application fof leave to execute — 
Maintainability — S. 171. 

An unregistered mortgage or charge is void 
under S. 109 of the Companies Act against all 
creditors irrespective of the date on which the 
debts acciued. The fact that the charge has 
been merged in a decree obtained by the mort¬ 
gagee or charge-holder prior to the application 
for winding up proceedings cannot make S. 109 
of the Act inapplicable; and the decree-holder 
cannot, on that ground, claim to stand outside 
the winding up and realise his security. An 
application by such a decree-holder under S. 171 
of the Act for leave to execute his mortgage- 
decree should not be allowed. ( Panckridge, J.) 


COMPANIES ACT (1913), S. 120. 

Sathgram Coal Co., Ltd., In the matter of. 
40 C.W.N.1171. 

-S. 109— Instrument creating charge — Non¬ 
registration—Eff cct. 

An instrument creating charge on the property 
of a corporation, if not registered with the 
Registrar as provided by S. 109, is void as 
against the Official Receiver. ( Lobo, J.) 

Indus Film Corporation Ltd., In re. 
181 I.C. 681=11 R.S.234=A\ I .R. 1939 Sind 
100 . 

-S. 109 (1) (e )—Floating charge — Test. 

The principal tests as to whether a charge is 
a floating on© aie: (1) Is it. a charge upon all 
or a certain class of assets, present or future? 
(2) Would the assets charged in the ordinary 
course of business be changed from time to 
time? (3) Has the company power until such 
step is taken by the charges to carry on the busi¬ 
ness of the company in the ordinary way? Where 
a clause in an agreement was ‘that, the amount 
of security money will be the second charge on 
the machinery and other goods of the company*, 
on a construction with reference to the tests laid 
down it was held that it amounted to a floating 
charge and that if not registered is void. 
(Harms, J.) Indian Companies Law and 
Iniira Sugar Works, Ltd. v. Official Liqui¬ 
dators, Tndra Sugar Works, Ltd. 

I. L. R. (1938) All. 896=178 I.C. 585=11 R. 
A. 305=1938 A.W.R. (H. C.) 553=1938 AX. 

J. 820=1938 A.L.R. 867=A.I.R. 1938 All- 
574. 

-S. 109 (1), Cl. (f)— Floating charge — 

Meaning of. 

Whe.e the assets of a corporation are of a 
fluctuating nature and must change from time 
to time in the ordinary course of business, and 
while taking loan creating charge on their assets, 
no restraint of any kind whatever is placed on 
the conduct of the business of the corporation 
and the charge does not crystallize into a fixed 
security, the charge so created is a floating charge. 
(Lobo, J.) Indus Film Corporation, Ltd., In re. 
181 I.C. 681=11 R.S. 234=A.I.R. 1939 Sind 
100 . 

-S. 120— Company in liquidation — Exten¬ 
sion of time for registration of mortgage — 
Whether can be granted. 

The effect of an order under S.120 of the 
j Companies Act extending the time for registra- 
! tion of mortgage in a case where an order for 
the winding up of the Company has been passed 
would obviously be to reduce the property availa¬ 
ble to the creditors. No extension of time can, 

| therefore, be granted after the company has 
gone into liquidation. (Snvastava, Ag.C.J.) In 
the matter of Dinshaw & Co. Bankers Ltd., 
Lucknow. 165 I.C. 254=9 R.O. 179=1936 
O.W.N.923=1936 O.L.R. 614=A. I. R. 1937 
Oudh 62. 

-S. 120— Order under, extending time for 

registration—Power of Court to review — C. P- 
Code, S. 141. 

An order passed by the District Judge under 
S. 120 of the Companies Act extending the time 
for registration of a mortgage, is in.the cxer 
cise of his powers as a Court of Civil jurisdic¬ 
tion, and is as such subject to the P r °!?®l 011s m ? 
C.P. Code by virtue of S. 141, C.P. Code. The 
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District Judge is, therefore, competent to re¬ 
view his order passed under S. 120. ( Srivastava, 
Ag.C.J.) In the matter of Dinshaw & Co., 
Bankers, Ltd., Lucknow 166 I.C. 264=9 RO. 
179=1936 OWN. 923=1936 O.LR. 614= A- 
I.R. 1937 Oudh 62. 


-S. 131— Applicability — Default under S. 

131 committed before accused became a director 
or officer or even .shareholder — Conviction — 
tainability. 

A person cannot be held liable under S. 131 of 
the Companies Act in respect of default in pre¬ 
paring a balance-sheet or placing it before a 
general meeting of the company committed long 
before he ever became a director or officer of 
the company and indeed before he was even a 
shareholder, and the conviction of such a person 
is unsustainable. (Pandrang Row, J.) Nara- 
siMiJA Rao, In re. 1937 M.W.N. 90=45 L. 
W. 242=169 I.C. 100=9 R.M. 681=38 Cr. 
L.J. 696=1937 M.Cr.C. 100=A.I.R. 1937 

Mad. 341. 

-Ss. 131 and 134— Scope—If mutually ex - 

du#ive- — conviction under S. 131— If bar to con¬ 
viction of same person in same year under S. 
134. 

S. 131 of the Companies Act relates to the 
auditing of the balance sheet of the accounts < f 
a company and placing the same before the 
general meeting of the company, while S. 134, 
relates to the non-sending of a copy of the ba¬ 
lance sheet after it had been laid before a gene¬ 
ral meeting of the company. In respect of 
the same year, the same persons cannot be 
charged with offences punishable under both Ss. 
131 and 134, because S. 134 clearly contemplates 
tho sending of a copy of the balance sheet only 
after it has been placed or laid before the com¬ 
pany at a general meeting; and where there 
lias been a prosecution and conviction under 
S. 131, the offence under S. 134 cannot possi¬ 
bly have been committed, as the prosecu¬ 
tion under S. 131 makes it clear that 
there was no placing of a balance sheet 
before the company at a general meeting 
(Pandrang Bow, J.) Narasimha Rao. In re. 
1937 M.W.N. 90=9 R.M.681=38 Cr.L.J. 696 
=169 I.C.100=1937 M.Cr.b. 100=45 L.W- 
242=A .I.R. 1937 Mad. 341. 

-S. 132— Balance-sheet—Nature and con¬ 
tents of. 

Per Cunliffe, J. —A balance-sheet, in fact, must 
not be a mere inventory. It is supposed to be 
a pictorial representation of the trading posi¬ 
tion of the company, easily appreciated not by 
ignorant people but by persons who are reason¬ 
ably able to understand commercial expressions 
and commercial conditions. ( Cunliffe and 
Henderson, JJ.) Supperintendent and Re¬ 
membrancer op Legal Affairs, Bengal v. 
Aktiil Bandhu Gttka. 166 I.C. 163=9 R.C. 
478=38 Cr.L.J. 161=40 C. W.N. 1341=A.I.R. 
1936 Cal. 680. 

-S. 134—Applicability—Person convicted 

under S. 131—Conviction of in same year under 
S. 134 also—Legality. See Ss. 131 and 134. 

-S. 140 (3)— Applicability—Refusal by 

managing agent to produce books before Inspect¬ 
or—Inspector not validly appointed—Offence — 
•Conviction of managing agent — Sustainability — 


COMPANIES ACT (1913), S. 162. 

India and Burma (Transitory Provisions) Order, 
1937, para. H (2). 

Tho refusal on the part of the managing agent 
and director of a company to produce the book 
and accounts of thd company before the Inspect¬ 
or appointed under 8. 138 of the Companies Act 
will not lender him liable to conviction under 
S. 140 (3) of tin* Companies Act, if it 
is found that tin* Inspector has not been 
validly appointed. An In.-pedor appointed 
|, v a Provincial Government subsequent to 
the - transfer of the functions ot that 
Government under 8. 138 to tli * Central Govern¬ 
ment and before the entrust incut of these func¬ 
tions to the Provincial Government by Governor- 
Gene.al cannot be held to be validly appointed, 
because under para. 8 (2) of the India _*'*nd 
Burma (Transitory Provisions) Order, 1937, it 
is tho Governor and not the Provincial Govern¬ 
ment who can discharge these functions in the 
interval. (Lakshmana Rao, J.) Sri Meenashi 
Mills, Ltd., Madura, In re. 49 L.W.651 

=183 I.C. 762=12 R.M.371 (1)=1939 M W- 
N. 743=40 Cr.L.J. 835=1939 Comp. C. 252= 
1939 M.Cr.C. 193=A.I.R. 1939 Mad. 589— 
(1939) 2 M.L.J. 97. 

-Ss. 141 A and 137 —Private prosecutions 

—If barred. 

There is nothing in the actual terms of S. 
141-A or of S. 137 of the Companies Act to 
justify the inference that the intention 
of the Legislature was that prosecutions by 
private individuals under the Act should not be 
allowed. ( Henderson and Akram, JJ.) Suren- 
dranath Sarkar v. Kalipada Das. I.L.R. 
(1940) 1 Cal. 575=188 I.C. 537=13 R.C. 14 
=1940 Comp. C. 141=41 Cr.L.J. 625=44 C. 
W.N. 454=A.I.R. 1940 Cal. 232. 

-S. 152— One of parties to agreement, a 

company — No specific reference to Arbitration 
Act — Latter , if applies. 

A company under the Companies Act stands 
in the Punjab on no different footing than a 
private individual governed by Punjab Act I 
of 1911. Therefore if an agreement between 
tho parties of which one is a company makes 
no specific reference to tho Arbitration Act, 
the Arbitration Act will not apply to the arbi¬ 
tration agreement between the parties. ( Bhide, 
J.) Chandu Lal v. Grahams Trading Co. 
179 I.C.706=11 R.L. 611=A.I.R. 1938 Lah. 
827. 

-S. 162— Reference to arbitration under 

Arbitration Act—If obligatory. 

It is not obligatory that any reference to 
arbitration to which a limited company is a 
party should be made under the Arbitration 
Act. (Bhide, J.) Lyallpur Bank, Ltd. t». 
«Tai Gopal. A.I.R. 1940 Lah. 97. 

-S. 152— References to arbitration by limit¬ 
ed liability companies—Arbitration Act alone — 
If applies. 

The word ‘may* after the words ‘a company* 
in the beginning of S. 152 does not go with the 
sentence ‘in accordance with the Indian Arbi¬ 
tration Act, 1899’, but with the words ‘refer 
to arbitration’. Again the existence of the 
words ‘in accordance with the Indian Arbitra¬ 
tion Act, 1899’ in Cl. (1) of S. 152 i9 an indi¬ 
cation that the Legislature considered it to be 
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de ligueur that every reference by a limited lia¬ 
bility company to arbitration should be in 
accordance with the Arbitration Act. Cl. (3) is 
conclusive on the point that the provisions of 
the Arbitration Act only apply to arbitrations 
to which a limited liability company is a party. 
Limited liability companies cannot refer to 

arbitration independently of this provision of 
the law and Sch. II, C.P.Code, has no applica¬ 
tion. The Arbitration Act alone applies 
to all references to arbitration made by 
limited liability companies and hence the 

award is executable by the District Judge 
only and not by the Sub-Judge. A. I. 
R. 1934 Pesh. 107, Foil. ( Almond , J.C. 
and Mir Ahmad, J.) Peoples Bank op 

Northern India Ltd. v. Padam Lal. 177 

I.C.659=11 R. Pesh. 30=A.I.R. 1938 Pesh. 
54. 

_S. 162— Scope — Arbitration with interven¬ 
tion of Court—Arbitration Act—If applies. 

The scope of S. 152 of the Companies Act is 
that the provisions of Ss. 3 to 22 of the Indian 
Arbit.ation Act would apply, where one or both 
the parties to arbitration are companies regis¬ 
tered under the Companies Act, by force and 
effect of the Companies Act itself, irrespective 
of the provisions of S. 2 of the Arbitration 
Act; that is to say, the said Act would apply in 
a case falling within the scope of the Act even 
when the locus of the subject-matter was outside 
a Presidency town, provided one of the parties or 
both of them were companies registered under 
the Companies Act. As the Indian Arbitration 
Act has- no application to arbitration with the 
intervention of Court, S. 152 of the Companies 
Act does not require the procedure laid down , 
in the said Act to be followed in the case of j 
such arbitration even if a company is a party 
to it. (Mitter, J.) East Bengal Bank, 
Ltd. r. Jogesh Chandra Banerjek. 44 C.W. 
N.828. j 

-S. 162— Scope—Dispute between share¬ 
holder and company arising out of affairs of 
company — Arbitration—Power of share-holder to j 
compel submission apart from Articles of Asso- > 
ciation. 

R. 152 of the Companies Act only empowers a 
company to refer to arbitration an existing dif¬ 
ference between itself and any other company 
or person. But a shareholder of a company i 
has no such right against the company. Apart 
from the Articles of Association of the company 
a shareholder has no power to compel a submis¬ 
sion to arbitration of a dispute arising out of the 
affairs of the company. ( Cornish , J.) Ma¬ 
dura Mills Co., Ltd. v. Krishna Aiyar. 
1937 M.W.N.518=171 I.C. 690=10 R.M.390 I 
=45 !L. W. 405= A. I. R. 1937 Mad. 405. 

-S. 162— Scope — Reference by company 

made outside Arbitration Act — Permissibility. 

R. 152 is an enabling section, and it merely con- ! 
fers power on companies to Tefcr disputes to | 
arbitration under the Arbitration Act by an j 
agreement in writing, when this course is pre- , 
ferred. It is not obligatory on a company 

governed by the Arbitration Act, to make a 
reference to arbitration out of Court in the 
province of Punjab, only in pursuance of the 
provisions of the Arbitration Act and to file an 


award made on such reference in the Court of 
the District Judge as required by the Arbitra¬ 
tion Act. It is permissible for the company, 
although governed by the Arbitration Act, to 
make a reference outside the Arbitration Act,, 
and although the award on such reference is 
filed in the Court of the Senior Subordinate 
Judge, the decree passed on basis of it is perfect¬ 
ly legal. (Coldstream Monroe and Bhide, JJ.) 
Balmukand v. Punjab National Bank, Ltd. 
17 Lah. 722=164 I.C.393=9 R.L.117 (2) = 

39 P.L.R. 35= A.I.R. 1936 Lah. 721 (F.B.) . 

-S. 152 (3)— Applicability. 

R. 152, applies to those cases only in which a 
Joint Stock Company by wiitten agreement re¬ 
fers to arbitration in accordance with the pro¬ 
visions of the Arbitration Act, any dispute be- 
ween itself and any other company or person. 
In a case where the reference to arbitration is 
not by written agreement of the parties, but is> 

I made by the Court in a pending suit, the arbi¬ 
trator has to submit his report to the Court 
which has to pass a decree in the suit in 
accordance with the terms of the award or pass 
such other order in accordance with law as it 
thought fit. A decree on such award is open 
to appeal in the ordinary course. Such a case 
does not come under S. 152. ( TcTcchand and 

Dalip Singh, JJ.) Punjab and Kashmir 
Bank, Ltd. v. Mt. Damodri. 163 I.C. 339= 

9 R.L.4=A.I.R. 1936 Lah. '257. 

-S. 152 (3)— Interpretation—Reference to 

arbitration by company — Award, where to be 
filed—Arbitration Act, Ss. 3, 4 (a) and 11 (2), 

C. P. Code , Sch. II, paras. 20 and 21. 

The concluding words of S. 152 (3) of the 
Companies Act ‘*in pursuance of this Act ’ r 
mean that the provisions of the Arbitration 
Act, except S. 2 thereof, would apply to all arbi¬ 
trations in which one or both the parties are 
companies irrespective of the locus of the sub¬ 
ject-matter by the force and effect of the Com¬ 
panies Act, and the procedure provided for in 
the Arbitration Act for extending its field of 
operation would not have to be followed in such 
cases. On this interpretation of S. 152 (3), 
Ss. 3 and 4 (a) of the Arbitration Act would 
apply to all arbitration in which a company is 
a party. Paras 20 and 21 of Sch. II, C.P. 
Code, are accordingly excluded and the Court 
in which the award will have to be filed under 
S. 11 (2) of the Arbitration Act, must be 
either the High Court or the Court of the Dis¬ 
trict Judge, as the case may be. ( Mitter and 

Lodqe, JJ.) Jhiright Native Tea Co-, Ltd. 
v. B. Gupta. I.L.R.(1940) 1 Cal. 358= 
188 I.C. 143=12 R.C.651=1940 Comp. C. 56 
=71 C.L.J. 62=44 C.W.N.285=A.I• R• 1940 
Cal. 220. 

-S. 163. 

Applicability. 

“Class of creditors ”. 

Duty of Court. 

Jurisdiction of Court. 

Notice of meeting. 

Scheme—Alteration of. 

Scheme—Effect of. 

Scheme—Scope of. 

Miscellaneous. 
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outside BtHtish India but having central office 
in British India—Application under 8. 153— 
Jurisdiction of British Indian High Court — ; 
4 Court *, meaning of. 

The High Court has jurisdiction to entertain 
an application under S. 153 at the instance of 
u c.editor or a member of a foreign company. I 
A Bank incorporated outside British India and 
having its registered office outside British India 
is a foreign company, but it would bo an un¬ 
registered company within the meaning of Ss. 
270 and 271 of the Act and thereto.e liable to 
be wound up under the Act. The expression 
“Court” in the case of an unregistered com¬ 
pany including a foreign company would mean 
“the Court in which the said company is liable 
to be wound up,” and under S. 271, the High 
Court is the Court in which a foreign company 
is liable to be wound up. A Bank which has 

its central office in British India, which is the 
centre of administrative control, is subject to 
the jurisdiction of the High Court in that part 
of British India, though its- registered .office 
and place of incorporation may be outside Bri¬ 
tish India. (Vcnkataramana Rao, ,7.) Tra¬ 
vancore National and Qitilon Bank Ltd., In re. 
183 I.C. 353=12 R.M. 272=1939 Comp. C. 14 
=1938 M.W.N. 1313=A.I.R. 1939 Mad. 318. 

-S. 163— Applicability—If confined to 

company which is in the course of being wound 
up. 

The plain language of S. 153 of the Com¬ 
panies Act is applicable both to a going com¬ 
pany and to the case of company in liquidation; 
a compromise or arrangement, can therefore be 
availed of both in the case of a company which 
is a going concern and also in the case 
of a company which is in the course 
of being wound up. It cannot there¬ 

fore be contended that an application under 
the section cannot be made befo:e an order for 
winding up is made. ( Venkataramana Rao, J.) 
Travancore National and Quilon Bank, Ltd., 
In re. 183 I.C.353=12 R.M.272=1939 Comp. 
0.14=1938 M.W.N. 1313=A.I.R. 1939 Mad. 
318. 

-S. 163— Application under—Right to make 

—If confined to liquidator—Company being 
wound up—Application by creditor for consi¬ 
dering scheme — Maintainability. 

Even after an order for winding up a com¬ 
pany has been made, a creditor or a member of 
the company can move the Court under 8. 153 
of the Companies Act. The liquidator has also 
the light to make an application under S. 153 
but he has not got the exclusive right to do so. 
It was not the intention of the Legislature to 
deprive the creditors or members of the right 
once an order for winding up is made and place 
them at the mercy of the liquidator who may or 
may not choose to move in the matter. 
(Venlataramana Rao, J.) Travancore Na¬ 
tional and Quilon Bank, Ltd., In re. 
183 I.C. 363=12 R.M. 272=1939 Comp. C. 14 
=1938 M.W.N. 1313=A.I.R. 1939 Mad. 318. 


decreo against a company in respect of the 
amount of his deposit belongs to a different 
class from depositors who have not obtained 
decrees, for the purpose of 8. 153 of the (Com¬ 
panies Act, and a scheme agreed to by depositors 
who have not obtained decrees and sanctioned 
by the Court will not bind u depositor who has 
obtained a decree, notwithstanding that a notice 
is sent to him directing him to attend a meeting 
of depositors for considering a scheme. A 
clause in the schedule to the scheme of anange- 
ment providing that those who have filed suits 
or obtained decrees against the companies would 
also come under the category of the expression 
“depositors” cannot alter the position in any 
way and will not affect a depositor who has 
become a decree-holder as he is essentially a 
person coming under a different category. 
Consequently he is not bound by the decision 
come to at the meeting of the depositors. It 
is therefore open to the Court which has sanc¬ 
tioned the scheme of arrangement to modify the 
scheme by deleting theiefrom such part of it as 
prevents a decree-holder depositor from execut¬ 
ing his decree. ( Derbyshire, C. J. and Costello, 
J.) Rajshahi Banking Corporation v. Sura- 
bala Debi. 40 C.W.N. 1104- 

-S. 153— “Class” of creditors—Meaning 

of—Agreement by one class of creditors—If 
binds creditor of another class not party. 

S. 153, Companies Act, itself contemplates an 
agreement with any class of creditors or an 
agreement with aJl creditors; but, different 
classes affected by any scheme must hold sepa- 
| Jate meetings. The 'term “class” must be 
confined to those persons whose rights are not 
so dissimilar as to make it possible for them to 
j consult, together with a view to their common 
interest. An ag. eement arrived at by 

one class of creditors will not bind another class 
which has not been a party to it. And a depo- 
' « itor who has obtained a decree against a Bank- 
i ing Company before any scheme has been cm- 
ba-.ked on by the latter, ceases to be a depositor 
and becomes a decree-holder. Hence where the 
scheme was sanctioned by one class of creditors, 
the depositors, a dec; ee-holder, an entirely dif¬ 
ferent. class of creditors, will not be bound by 
The position is not altered by the consi¬ 
deration that the depositors in the meeting pur¬ 
ported to treat dec ee-holders as “creditors”. 
A.I.R. 1935 Cal. 117, R-el. on. (Guha and Bart - 
Iry, JJ.) Manikgang Trading and Banking 
C o., Ltd. v. Madhabendra Kumar Shaha. 
166 I.C.957=9 R.C.629=40 C.W.N.580=A. 
I.R. 1936 Cal. 162. 

-S. 153— Depositor who has obtained de¬ 
cree and depositor who has not—If belong to 
same class. 

A depositor who has obtained a decree against 
the company in respect of the amount of his 
deposit is in a different position f>om those 
persons who have not. He is entitled to be 
considered as belonging to a different class when 
the provisions of S. 153 of the Companies Act 
are sought to be enforced. 40 C.W.N. 1104 


Applicability. 

■S. 163 — Applicability—Foreign Company 

*■ • a -* V « * • a 1 A* _ _ 


“Class of creditors”. 

_____,- s - 153 —Class of Creditors—Depositors who 

Bank incorporated and having registered office have obtained decrees and depositors who have 

not—If belong to the same class. 

A depositor in a company who has obtained a 
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COMPANIES ACT (1913), S. 153. 

Ref. to (Derbyshire, C.J. and Mukherjea, J.) 
Rajshaui Banking and Trading Corporation, 
Ltd. v. Pulin Beuari Mukherjee. 42 C-W- 
N. 610. 

-S. 153—For the purpose of S. 153, a depo¬ 
sitor who has already obtained a decree for 
realisation of deposit belongs to a distinct 
class from other depositors who have not 

obtained such decree. 40 C.W.N. 1104, 0 •< 

N. 1199; 39 C. W. N. 1198 and 39 
875, Appr. but Not Foil. ( Lort Jf ilh- 
Natore K am ala Bank, Ltd., In ie. 
I.L.R. (1937) 1 Cal. 368=172 I.C.349—10 R- 
C. 368=A.I.R. 1937 Cal. 124. 

_ S 153—Per B. K. Mukherjea, J.—Depo¬ 
sitors with a loan company who have already 
obtained decrees- for their amounts against the , 
company fonn a separate class from the ordinary 
depositors and it is necessary that there should 
bon separate meeting of such creditors before a 
scheme binding on them should be sanctioned by 
the Court If the absence of any such separate 
meeting is brought to the notice of the Court 
“hiSfs invited to sanction the scheme binding 
on * all the creditors, it should refuse to sanction 
it or the parties affected might, apply for a 
modification of the scheme by expunging the 
clause which made the scheme binding on that 
class of creditors who had no opportunity of 
having a meeting of their own. ( Derbyshire , 

CJ and B. K. Muklierjea, J ) Krishna 
Vatu Sen v. Dinajpur Loan Office, Ltd. 

I L R. (1938) 2 Cal. 30=179 I.C. 405=11 R.C. 
537=A. I. R-1938 Cal. 337. 

_ s 153 (before amendment in 1936) 

Depositor obtaining decrcc-Sanction of scheme 
h,I Court— Retrospective effect—Suit filed by 
depositor before passing of scheme by cmMor* 
—Decree obtained by him subsequently but be¬ 
fore sanction of scheme—Position of such de- 
positor — Resistance to execution of decree by 

company — -Estoppel. 

Under the law as it was prior to the Com¬ 
panies Amendment Act, 1936, a depositor who 
has obtained a decree and one who has not ob¬ 
tained a decree cannot be regarded as belonging 
to the same class of creditors for the purpose 
of S. 153 and accordingly a notice sent to such 
a decree-holder directing him to attend a meet¬ 
ing of the depositors for the purpose of con¬ 
sidering a scheme, is not binding on him, as 
equally as he is not bound by anything which is 
decided at such ‘ meeting. But a depositor who 
has merely filed a suit and has not obtained a 
decree on the date of the meeting of the credit¬ 
ors at which a scheme is agreed to by them, is 
in the same class of creditors as all the rest, of 
the depositors who have not filed suits, although 
he obtains a decree before the date on which 
the Court sanctions the scheme. Such a depositor 
is entitled to receive notice of the meeting of 
the creditors and to attend it, and if he does 
not choose to attend, he is bound by the scheme 
passed by the majority of his fellow depositors. 
The sanction of the scheme by Court has a re¬ 
trospective effect, and the scheme, therefoie, 
operates not from the date on which the sanc¬ 
tion is given but from the date on which it is 
agreed to by the creditors, namely, the date of 
the meeting. The fact that in the suit filed by 


COMPANIES ACT (1913), S. 153. 

the depositor, the company filed a written state¬ 
ment subsequent to the passing of the scheme 
bv the creditors admitting their liability and 
asking for time within which to pay does not 
preclude them from lesisting execution of the 
decree. ( Costello , Ay. C. J. and Edgley, J.) 
Badarganj Loan Office, Ltd. v. Shahabuddin 
Shah. I.L.R. (1938) 1 Cal. 121=41 C.W. 
N. 1272=65 C.L.J.503. 

-S. 153—“ Meeting of creditors or class of 

creditors’ ’—Meaning of—Meeting of foreign cre¬ 
ditors—Power to call. 

The expression “meeting of ci editors or 
class of ci editors” in S. 153 (1) of the Com¬ 
panies Act should be interpreted as comprising 
all creditors of the company whether in British 
India or outside. There is nothing to preclude 
the Courts from directing a meeting of all such 
creditors. The question of principal liquida¬ 
tion or ancillary liquidation does not matter. 

(Venlcataramono Kao, J.) Travancore National 
and Quilon Bank, Ltd., In re. 183 I. C. 353 
=12 R.M.272=1939 Comp. C. 14=1938 M.W- 
N. 1313=A.I.R. 1939 Mad. 318. 

-S. 153 —Scheme of composition—If binds 

j udg m en t-credito rs. 

The unsecured creditors of a company who 
have obtained decrees and the unsecured credit¬ 
ors who have not obtained decrees do not con¬ 
stitute different classes of creditors, and a 
scheme of composition passed and sanctioned 
under the provisions of the Companies Act binds 
all the creditors of the Company including 
judgment-creditors. ( Addison and Din Moham¬ 
mad, JJ.) Bhagat Ram Kohli t?. The Angels 
Insurance Co.. Ltd. 172 I. C. 313=10 R. 

L. 299=39 P.L.R. 230=A.I.R. 1937 Lah. 442. 

Duty of Court. 

-S. 153 —Composition scheme—Sanction of 

Court—Principles in according — Company’s assets 
consisting of moneys lent on bonds, promissory 
note, etc., but haring no cash. 

A Court will not give sanction to a scheme 
which will have the effect of enabling a bank or 
other company, which is to all intents and pur¬ 
poses, insolvent, to continue carrying on busi¬ 
ness and attract deposits which in all probability 
go the way of the former deposits. These 
principles are to bo adhered to in dealing with 
applications to sanction schemes of composition 
and arrangement intended to keep sinking bank¬ 
ing companies afloat, whose assets consist prin¬ 
cipally of monies lent out on mortgages, simple 
bonds', promissory notes, decrees of Court and 
immovable property, but no cash. ( Panckridge, 

J.) In re Nilphamari Luxmi Bank, Ltd- 

63 Cal. 99. 

_S. 153— Meeting of creditors to consider 

scheme—Considerations for Court in ordering. 

The Court has to exercise its discretion m 
making an order under S. 153 of the Com¬ 
panies Act. There is a distinction betw J:®“ 
making an order under S.153 (1) and an or 
under S. 153 (2) when the scheme comes hef°r 
the Court for sanction after the approval 
the majority of the Court. It is vei JT pnera i 
that any scheme put forward before the ' 
body of creditors must as. far as J* 

based upon correct information; and J to 

which is approved must pnmo fade appe 
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be based on correct information and date. But 
that does not mean that an application under 
S. 163 to call a meeting of the creditors to 
consider a proposed scheme should be rejected 
merely because the same is not based on correct 
information as to the affairs of the company. 
The Court can call for a report giving a fair 
idea of the affairs of the company and on that 
information the scheme as adumbrated or with 
the necessary amendments can be circulated 
along with the report. A Court ought not to 
decline to older a meeting of the creditors un¬ 
less the proposals are illegal as being in con¬ 
travention of the Companies Act or incapable 
of modification in view of ascertained facts. 

( Venkataramana Kao, J.) Travancore Na¬ 
tional and Quilon Bank, Ltd., In re. 
183 I.C.363=12 R.M. 272=1939 Comp. C-14 
=1938 M.W.N. 1313=A.I.R. 1939 Mad. 318. 

-S. 163— Scheme — Sanctioning of — Con¬ 
siderations. 

What the Court has to do on an application 
for sanctioning a scheme is to see first of all 
that the provisions of the Act. have been com¬ 
plied with; and, secondly that the majority 
have been acting bona fide. It must also see 
whether the scheme is a reasonable one or 
whether there isr any reasonable objection to it. 
( Rangnelcar , J.) Katni Cement and Indus¬ 
trial Co. Ltd., In re. 39 Bom. L. R. 676= 
171 I.C.769=10 R.B.225=A. I. R. 1937 Bom. 
423. 

- S. 163— Scheme approved by shareholders 

and creditors—If to be accepted by Court as a 
matter of course—Principles to be observed. 

The fact, that the shareholders and creditors 
of a company have approved of a scheme of 
compromise or arrangement as contemplated by 
8. 153 of the Indian Companies Act does not 
mean that the Court is bound to accept the 
scheme. It is* the duty of the Court to examine 
the proposals and decide whether they are fair 
and reasonable. That the shareholder and 
creditors have approved of a scheme will of 
course carry weight, but there may be more 
important considerations. Where the resolu¬ 
tion approving of a scheme is shown to have 
been passed as a result of misleading statements 
contained in a letter written by one of the cre¬ 
ditors of the company who was also a director 
thereof, and circulated to all the shareholders 
and creditors before the meeting, where the 
company is hopelessly insolvent and the scheme 
confers no apparent benefit on any one and in 
fact ignores creditors who are not depositors, 
and the scheme is itself not a feasible 
one, and where besides there are also allega¬ 
tions of unlawful and unauthorised acts on the 
part of the company’s officials, justice demands 
that the resolutions approving of the scheme pass¬ 
ed at the meeting of the shareholders* and creditors 
should be disregarded. {Leach, C.J. and Krishna- 
swami Iyengar, J.) Calicut Bank, Ltd. v. 
Devani Ammal. 1940 M.W.N. 252=61 LW. 
639=A.I.R. 1940 Mad. 621. 

Jurisdiction of Court. 

—--S. 163— Jurisdiction of Court under — To 

consider scheme — Considerations. 


COMPANIES ACT (1913), 8. 153. 

»S. J 53 con fern jurisdiction on the High Court 
to deal with a scheme, but how the scheme when 
sanctioned cun bo rendered effective and opera¬ 
tive on the company in question as a whole does 
not affect the jurisdiction of the Court to deal 
with it. (Venkataramana Kao, J.) Travan- 
coke National and Quiix>n Bank, Ltd., In re. 
183 I. C.353=12 R.M. 272=1939 Comp. C. 14 — 
1938 M.W.N. 1313=A.I.R. 1939 Mad. 318- 

-S. 163 —Foreign company—-Order for wind¬ 
ing up made by foreign Cou>1—Application in 
British. Indian Court under .S'. 15.3— Competency. 

There is no warrant for holding that because 
an order for winding up a foreign company has 
been made by the Couit of the place which is 
the registered office of the company a British 
Indian Court has* no jurisdiction to entertain 
an application under S.153. S.271 of the Act, 
on the other hand, negatives such a theory. 
Tiider S. 271, it is left to the discretion of the 
! Court, whether it would wind up the company in 
I spite of a similar order having been passed in 
! some other Courts. There is nothing to oblige 
the Court to pass an older of winding up. The 
desire to assist in the main liquidation—the de¬ 
sire to act as ancillary to the Court where the 
main liquidation is going on—will not ever make 
the Court give up the forensic rules which 
govern the conduct of its own liquidation. The 
undci lying principle is one of co-operation based 
on tho essential principles of justice and 
equity. ( Venkataramana Kao, J.) Travancore 
National and Quilon Bank, Ltd., In re- 
183 I.C. 353=12 R.M. 272=1939 Comp. C. 14 
=1938 M.W.N. 1313=A.I.R. 1939 Mad. 318. 

Notice of meeting. 

-S. 153 —Service of notice on every creditor 

—If obligatory. 

S.153 does not make it obligatory either upon 
j the Court or the company to serve a notice of 
the creditors meeting on each and every credit¬ 
or of the company and a decision arrived at by 
the creditors and the company in the absence of 
any individual creditor is not, therefore, invalid. 
(Addison and Din Mohammad, JJ.) Bhagat 
Ham Koiili v. Thf. Angels Insurance Co., Ltd. 
172 I.C. 313=10 R.L. 299=39 P.L.R 230 = 
A.I.R.1937 Lah. 442. 

S. 153— To unsecured creditors — Decree- 
holder who is also unsecured creditor—If bound 
by such notice. 

As between a decree-holder and an unsecured 
creditor, their interests are not so dissimilar as 
to make it necessary to place them in different 
classes. Where a notice of a meeting to 
appiove a scheme of arrangement between the 
company and its unsecured creditors- is issued 
to its unsecured creditors the decree-holder who 
is also an unsecured creditor of the company is 
prima facie bound by such notice. (Lort Wil¬ 
liams, J.) J alpaigtri Banking and Trad¬ 
ing Corportion, Ltd., In re. 172 I.C 717= 
10=R.C. 408=A.I.R. 1937 Cal. 401. 

-S. 163 —Notice served on creditor — Latter 

assigning his interest to debtor of company be¬ 
fore date of meeting — Assignee , if bound bp 
scheme. 


hi 
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Where after the issue of a notice of a meeting 
to frame a scheme under S. 153 of the Com¬ 
panies Act on the general body of creditors of a 
company, one of them assigns his interest to a 
debtor of the company after the receipt 
of the notice and before the date of the meet¬ 
ing, the assignee is bound by the scheme adopt¬ 
ed at the meeting and sanctioned by the Court. 
He cannot contend that he belongs to a class 
of “ debtor creditor” and is therefore different 
from the class of creditors who formed the 
meeting and agreed to the scheme^ {Mukher- 
jea and Roxburgh, JJ.) Anukul Chandra Sen 
G-ttpta V Skrajganj Loan Office Co., Ltd., 
43 O W N. 1181=1939 Comp. C. 247. 

Scheme—Alteration of. 

_ s i53_ powers of creditors and share - 


'“upon confirmation by the Court of a scheme 
of arrangement, that scheme becomes by vir- 
tue of S 153 binding upon the creditors, the 
shareholders and the company. Its terms can 
thereafter only be va;ied by order of the- Court 
after the variation had been approved at 
meetings of the creditors and shareholders and 
it is not possible for the company or its direct¬ 
ors or shareholder whether by resolution or ratn 
fication or otherwise to alter the scheme. Nor 
is it possible for the company or its directors to 
vary P the scheme under the guise of a compro¬ 
mise with a shareholder, as no variation or de- 
part ure from that scheme can be vali¬ 
dated by mere acquiescence of the 
shareholders or the creditors. (Lor* Homer). 

i o 1 !uL« r -C 1 W. < S.te 1 S C. L C J 65 567^ 
r B R 178=1939 Comp. C. 1—1939 M.W-N- 
78=4?' B L.it . 147=1939 O. W.N.249=41 P- 
T R 177=49 L.W. 444—1938 A.W.R- 222 
1938 O.L.R. 521=1938 A.L.R. 922=A. I. R- 
1938 P.C.284= (1939) 1 M.L J. 98 (P.C.) . 

_S. 153— Powers of Court. 

Powers of the Court under S.153 are strictly 
limited The Court may either sanction or re¬ 
fuse to sanction a scheme approved by the com¬ 
pany and its creditors or members. The Court 
has no power upon an application to alter the 
scheme which has been sanctioned by the Court 
and ag eed to at a meeting under S.lo3 with¬ 
out giving parties to the agreement an oppor¬ 
tunity of considering the scheme m the way the 
Court proposes. {Lort Williams J.) Nat°re 
Kamala Bank, Ltd., In re. I-L.R.(!937) l 
Cal. 368=172 I.C.349=10 R.C.368=A.I.R- 
1937 Cal. 124. 

_g 153— Scheme passed by meeting pro¬ 
perly called—If can be altered by Court at 

time of sanction or thereafter. 

Where a scheme is passed by a meeting pro¬ 
perly called and competent to approve it, tne 
Court cannot either at the time of sanction 
at any time thereafter, alter the terms of the 
scheme without consulting those who ag e 

it and without their sanction therefore the 

Court has no power, either at the time °* 8 
tion or at any time thereafter, to e . x P u "S e 7 
part of the scheme or to modify it m any way 
without consulting those who passed it origi 
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nally and without obtaining their consent. All 
that the Court can do is to refuse to sanction 
the scheme or possibly to withdraw the sanction 
which has already been given. ( Lort Williams, 
J.) Jalpaigiri Banking and Trading Cobpo- 
tion, Ltd., In re 172 I.C. 717=10 R.C. 
408=A.I.R. 1937 Cal. 401. 

-S. 153— Scheme sanctioned by Court — 

Subsequent modification—Power of Court. 

Under S. 153 of the Companies Act, the 
Court may order a meeting to be held to con¬ 
sider a scheme of arrangement and may grant 
or withhold sanction of such scheme. If a 
scheme has been sanctioned by the Court, it has 
no power to subsequently modify or alter or 
expunge any part of it without the consent of 
those who have agreed to it. {Lort Williams, 
J.) Mymensingh Loan Office Ltd., In re. 
175 I.C.892=11 R.C.10=41 C.W.N 699=A. 

I.R. 1937 Cal. 667. 

-S. 153— Scheme sanctioned by one Judge 

—Another Judge having equal jurisdiction — If 
can declare such scheme to be a nullity so far 
as it affects particular person. 

Where one Judge has sanctioned a scheme it 
is not within the power of another Judge exer¬ 
cising equal jurisdiction to declare in effect that 
the order sanctioning the scheme is to the ex¬ 
tent that it affects a particular person, a nulli¬ 
ty. {Lort Williams, J.) Jalpaigiri Banking 
and Trading Corporation, Ltd., In re. 
172 I.C. 717=10 R.C. 408=A. I. R. 1937 Cal. 
401. 

-S. 153—Scheme of arrangement sanction¬ 
ed under— If can be recorded as agreement or 
compromise under O. 23, r. 3, C.P. Code. See 
C.P. Code, 0.23, R. 3—Scope. A.I.R. 1937 Cal. 

381. 

Scheme—Effect of. 

-S. 153— Order sanctioning scheme—Debtor 


company pleading scheme in bar to execution 
by judgment-creditor—Questions to be consider¬ 
ed by executing Court. 

If the question whether a judgment-creditor or 
a company is precluded from executing his de¬ 
cree by reason of a scheme sanctioned by the 
Court usder S. 153 of the Companies Act 
comes up before an executing Court on an 
obiection by the debtor company under S. 4/, 
C.P. Code, the executing Court has to consider 
only two questions, namely: .(1) whether the 
execution is affected by the terms of the scheme 
as sanctioned by the Couit exercising junsdic- 
tion under the Companies Act, and (2) whether 
the order sanctioning the scheme was passed 
with jurisdiction, and subject to this it canno 
go behind the sanctioned scheme and consider 
the question as to whether it. ought to ? v ? 

been sanctioned in that form. The fact tha 
notice of the meeting held in pursuance of tne 
older of the Court under S. 153 had not been 
served upon the judgment-creditor ana that s - 
parate meetings of depositors, who had not od- 
tained decrees and those who had, had not Dee 
convened, does not affect the jurisdiction of tn 
Court that • sanctioned the scheme, but are a 
most irregularities in the exercise of its W 
diction. These defacts ought to have been 
pointed ont to that Court at the tune when the 
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matter of sanction came up or thereafter, and 
•could not be pleaded before the executing Court. 

( s. K. Ghose and E. C. Mitter, JJ.) Mahioanj 
Loan Office, Ltd. v. Behari Lal Chaki. 
176 I.C.474=11 R.C.110=41 C.W.N. 962= 
65 C.L.J. 367=A.I.R. 1937 Cal. 607. 

-S. 163— Scheme including depositors who. 

had obtained decrees—Scheme sanctioned by 
Court—If can be challenged in execution pro¬ 
ceeding. 

The executing Court cannot modify, alter or 
amend the scheme which definitely includes the 
depositors who had obtained decrees, and which 
has been sanctioned under S.153 of the Com¬ 
panies Act. If there are circumstances to 
justify any modification or alteration or amend¬ 
ment of the scheme by excluding the depositors 
who had obtained decrees, the remedy is to go 
to the Court which sanctioned the scheme. An 
order sanctioning the scheme cannot be chal¬ 
lenged collaterally in the executing Court as 
being without jurisdiction either on the ground 
that no notice of the meeting was served upon 
the depositor who had obtained a decree in the 
proceeding under S. 153 of the Act, or on the 
ground that in the said proceeding the Court 
did not order that the meetings of the different 
•classes of depositors should be held separately. 
'Such objections to the order do not touch the 
question of the existence of the jurisdiction but 
relate only to the illegal or irregular exercise 
of the jurisdiction. So long as the order stands, 
it continues to be binding upon the party whom it 
purports to bind. (Nasim AH and R.C.Mitter, JJ.) 
Mahioanj Loan Office, Ltd. v. Behari Lal 
Chaki. I.E.R. (1937) 1 Cal. 781=171 I. C. 
198=10 R.C.239=65 C.L.J.361=41 C.W.N. 
-406=A. I. R. 1937 Cal. 211. 

-S. 153— Scheme sanctioned after deposit¬ 
or obtaining decree against Banl; Scheme, if 
binds decree-holder depositor—Construction of 
Scheme. 

A depositor sued the Bank for the money due. 
The Bank in the meantime applied under S. 153, 
Companies Act, for calling a meeting to sanction 
a scheme which provided that the depositors 
would not be entitled to demand payment of 
their deposit money at once and would be paid 
only in terms of the scheme. The suit insti¬ 
tuted by the depositor was decreed and a con¬ 
sent decree was passed ordering instalments to 
be paid by the Bank to the depositor. The 
scheme of the Bank was sanctioned by the 
Court after passing of the said decree. There 
was no proof that the notice of the meeting 
which sanctioned the scheme was served on the 
decree-holder depositor. The Bank in contra¬ 
vention of the scheme paid two instalments but 
made default afterwards. The decree-holder 
applied for execution of the decree. 

Ilcld, that, not asking the Court to stay the 
suit till the sanction of the scheme by High 
Court and payment of instalments in contraven¬ 
tion of the scheme clearly indicated that the 
Bank know that the scheme was not intended 
to be binding on the decree-holder depositor. 
The scheme being passed and sanctioned after 
the decree was passed, the decree-holder depo¬ 
sitor was not included in. the word ‘depositors* 
in the scheme. ( Nasim AH and R. C. Mitter , 

-JJ.) Sudhanya Kumar Rahut v. Faridt I 

Q,. D .—129 
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fur Loan Office, Ltd. 171 I.C. 492=10 R. 
C. 274=A.I.R. 1937 Cal. 169. 

-S. 163— Scheme sanctioned by Court — 

Executing Court, if can go behind. 

A scheme of arrangement which is sanctioned 
by the Court under S.153 has the force of a 
judicial pronouncement. Where an execution 
of a decree obtained against a loan company by 
one of its depositors, the sanctioned scheme is 
set up as a bar by the company, the executing 
Court cannot go behind the sanction unless it is 
shown that the order giving tlie sanction was 
without jurisdiction. When the matter comes 
before the executing Court, it is not open to 
the decree-holder to urge against the sanction¬ 
ed scheme that there was any defect in the pro¬ 
cedure or that there was 110 meeting of tho 
particular class of creditors to which ho belongs. 
Such defects, if any, do not take away tho 
foundation of the authority of the Court in 
granting sanction under S. 153 and they are 
at the most irregularities and do not render tho 
sanctioned scheme a nullity in the eye of the 
law. The order of the High Court unless set 
aside or modified is binding on the decree-hold¬ 
er and on person who seeks to execute his 
decree and is one which the executing Court lias 
to obey. ( Derbyshire , C.J. and B .K .Mukherjea, 
J.) Krishna Nath Sen v. Dinajpur Loan 
Office, Ltd. I.L.R. (1938) 2 Cal. 30= 
179 I.C.405=11 R.C.537=A.I.R.1938 Cal. 337. 

-S. 153 —Scheme sanctioned by Court — 

Creditor obtaining decree prior to—If bound by. 

The depositors of a company held a meeting 
in which they passed a scheme. The Court 
also sanctioned it, which gave effect to the re¬ 
solution carried at the meeting of the depositors 
held after a depositor-creditor of the company 
had obtained a decree. The scheme related 
to distribution of teh available funds among 
the depositors who were to be deemed as cre¬ 
ditors pro rata. The creditor-decree-holder 
took out execution. 

Held, that the scheme could not possibly be 
held to apply to the depositor creditor who had 
already obtained a decree before the scheme as 
ho had ceased to be a depositor and as such he 
was entitled to execute his decree. (Guha and 
Bartley, JJ.) Naokhila Loan Co., Ltd. v. 
Hemendra Narayan Roy. 166 I.C. 815= 

9 R.C.588=A.I.R. 1936 Cal. 402. 

- - S. 153— When takes effect—Depositor ob¬ 
taining decree after order of Court to prepare 
scheme but before its preparation—If bound by 
scheme. 

A scheme becomes binding from the date when 
it is arrived at, subject to subsequent sanction 
by the Court. A depositor who obtains a decree 
after an order of Court for the preparation of a 
scheme but before it is actually prepared is not 
bound by the s-cheme and is not prevented from 
putting the decree into execution. ( Derbyshire, 
C.J. and) Mukherjea, J.) Rajsiiahi Banking 
and Trading Corporation, Ltd. v. Pulin Behari 
Mukherjee. 42 C.W.N.610. 

—S. 153 Composition scheme sanctioned 
by High Court—Decision that scheme binds decree- 
holder—Execution by latter started in mofussal 
Court—Injunction to restrain—Power of High- 
Court to issue. 
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A compromise or composition scheme which 
has been sanctioned by the Court binds all the 
creditors of the company. Where after a 
scheme of composition has been passed by the 
creditors at a meeting, the holder of a decree 
ag’ainst the company applies to the High Court 
contending that the scheme is not binding on 
him, but the High Court decides that he is 
bound by the scheme, the decree-holder cannot 
be permitted to nullify that decision by getting 
his decree transferred to a mofussil Court and 
attempting to execute it against, the assets of 
the company. If the decree-holder attempts to 
start, execution the High Court has power to 
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Held, there was no bar to the hearing of the 
winding up petition, though the scheme was not 
placed before the shareholders and the creditors 
h J. 7 the 7 p°, urt as Prayed for. (Leach, C.J. and 
Abdur Ifahman, J .) Caliout Bank, Ltd., In re. 
180 I.C. 238=11 R.M. 678=48 L.W.648=1938 
M. W. N. 1082=A. I. R. 1939 Mad. 68= (1938) 

2 IVI.Xj.J, 812* 


Ss. 153 and 213 —Applicability and re¬ 
lative scope. 

The plain language of S. 153, Companies Act, 
clearly shows that the machinery provided by 
the section is available where there is and 
where there is not a winding in progress, and 


stop the execution proceedings and will issue the section W ould a pply to T goin^ S,ncern a^ 
an injunction to restrain him from further pro- ; well as in a Ending up. S. 213, on the oth“ 
ceedtas with the execution of the decree eo baud , ; 3 applieab i e « nly P in view 

’ up or in the course of a winding up. ( Bangnekar, 
J.) Katni Cement & Industrial Co., Ltd., In re. 
39 Bom.L.R. 675 = 171 I.C. 769 = 10 R.B. 225= 


ceeding 

long as the scheme is in operation. 
j.) Jalpaiguri Banking and Trading Cor¬ 
poration, Ltd. In re. 165 I.C. 655=9 R.C. 
443=40 C. W. N. 551=A. I. R. 1936 Cal. 662. 

Scheme—Scope of. 

_S. 153, Scope of — Scheme—Sanction of 

Court—Grant of—-Conditions—Jurisdiction of 
Court—Scheme of merger involving transfer of 
undertaking to amalgamated company — Altera¬ 
tion of rights conferred by memorandum of 
association and re-organization of rights of 
share-holders—Provision for distribution of 
assets in case of winding up—Application for 
sanction — Competency—Discretion of Court — 
Conditions in favour of dissentients—If to be 
imposed. 

A scheme of merger of several companies 
under which a company should transfer its 
business and undertaking to the new combined 
or merger company, which involves a re-organi¬ 
zation of capital altering rights conferred by 
the memorandum of association and re-organis¬ 
ing the rights of different classes of share¬ 
holders and which provides for a distribution 
of the assets of the company among differ¬ 
ent classes of share-holders should the company 
be wound up after the merger, is one which 
may be sanctioned by the Court under S. 153 
of the Companies Act. An application for 
sanction of such a scheme is maintainable and 
the Court has jurisdiction to consider it, and see 
if it is fair and reasonable, even though the 
scheme may involve winding up. But the 
Court may, in the exercise of its discretion, 
impose certain conditions upon the company 
before sanctioning it, i.e., it may ask the com¬ 
pany to make some provision for the dis¬ 
sentients. Such a provision, is not, however, 
a sine qua non to sanctioning a scheme if it is 
reasonable and fair. ( Rangnelcar , J.) Katni 
Cement and Industrial Co., Ltd., In re. 
39 Bom.L.R. 675=10 R.B.225=171 I.C.769= 
A.I.R.937 Bom. 423. 

Miscellaneous. 

- S. 153 —Petition under—Winding up peti¬ 
tion fled—Bearing of—If barred—Scheme 
not placed before shareholders and creditors. 

A petition was presented by the Directors of 
a Bank under S. 153 of the Companies Act ask¬ 
ing the Court to refer a scheme, which they had 
prepared, to the shareholders and creditors, for 
their consideration, but a winding up petition 
was filed subsequently by some of the creditors, i 


A.I.R. 1937 Bom. 423. 

-S. 156— Award of interest — Power of 

Court. 

The liability created by S. 156 is a new lia¬ 
bility and no provision is made for interest 
therein. It may be that when a Court makes a 
payment order under that section it could direct 
future interest on the amount fixed in the payment 
order until realization but it cannot include in¬ 
terest prior to that time. ( Addision and Ab¬ 
dul Bashid, JJ.) Pars Ram Brijkishore v. 
Jagroan Trading Syndicate, Ltd. 166 I.C. 745 
i=9 R.L. 419=A. I. R. 1936 Lah. 739. 

--S. 156— Liability of shareholders to contri¬ 
bute—Unpaid calls barred by limitation. 

S. 156 of the Companies Act creates a new 
liability as regards shareholders to contribute 
to the assets of the company, and this new lia¬ 
bility arises for the first time upon the winding 
up and is unaffected by the fact that previous 
calls have been made by the company and have 
become barred by limitation. (Lori Williams, 
J.) East Bengal Sugar Mills, Ltd., In re. 
I.L.R. (1940) 2 Cal. 175. 

-S. 156— Liability under — Shareholder for¬ 
feiting share for non-payment of call—Claim 
barred by limitation. 

Where calls made by a company are not paid 
and their recovery by the company is time-barred, 
the liquidator can have no higher rights than 
the company and as such he also cannot recover 
them. But if the claim of the liquidator is not 
on foot of the debt, but is for contribution under 
S. 156 of the Companies Act, which creates a 
new liability, the shareholder is liable for unpaid 
calls and his liability is limited to the amount 
unpaid on the shares but not to interest. The 
fact that he has ceased to be a member by reason 
of the forfeiture of his shares by non-payment 
of call, would not help him. (Monroe, J.) ParSBAM 
Brijkishore v. Jagroan Trading Syndicate, Ltd. 
163 I.C. 126=8 R.L. 1011=38 P.L.R.693=A. 
I.R.1936 Lah. 226. 

- S. 156 (1) (i) — Past member—Director of 

company ceasing to be director — If ceases to be 
member also. 

A director of a company who ceases to be a 
director does not thereby cease to be a member 
of the company. He cannot be held to be a 
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“past member” of the company within the mean¬ 
ing of S. 15G (1) (i) of the Companies Act. 
(Mehta and Lobo, JJ.) Vazirmal Kewalram v. 
Makran Coast Steam Navigation Co., Ltd. 
32 S.L.R. 167 = 177 I.C. 577=11 R.S. 65=A.I. 
R.1938 Sind 187. 

-S. 156 (1) (iii)— Winding up — Existing 

members not called upon to contribute unpaid 
amounts of their share money—Liability of past 
members to contribute. 

In the case of winding up of a Company where 
existing members on list A are not called upon 
to contribute to the full extent of the unpaid 
amounts of their share money, a past member on 
list B cannot be liable to contribute till list A 
is exhausted. A.I.R. 1936 Lah. 226; 163 I.C. 
126, Reversed. (Addison and Abdul Rashid, JJ.) 
Pars Ram Brijkishore v. Jaoroan Trading 
Syndicate, Ltd. 166 I.C. 745 = 9 R.L. 419 = 
A.I.R.1936 Lah. 739. 

-S. 158—‘ Contributory'—Holder of fulli 

paid up shares—If included. 

The term ‘contributory’ as defined in S. 158 
of the Companies Act includes a shareholder who 
holds fully paid up shares only. ( Harries , J.) 
Parshottam Das v. Official Liquidator of 
the Gorakhpur Electric Supply Co., Ltd. I.L.R. 
(1938) All. 957=1938 A.W.R.(H.C.) 621= 

1938 A.L.J. 925 = 1938 A.L.R. 860 = 178 I.C. 
458=11 R. A. 300=A. I. R. 1938 All. 613. 

-S. 160—Scope—Application for order for 

balance of contributions from member—Death 
of respondent—Effect—Liability of legal re¬ 
presentatives—Omission to implead latter with¬ 
in 90 days—If fatal—Limitation Act—Applica¬ 
bility. See Limitation Act, Art. 177. 19 

Pat.L.T. 214. 

-S. 162— Application for compulsory wind¬ 
ing up of Company—Need for strict observance 
of rules—Application for appointment of Offi¬ 
cial Liquidator—Whether can be treated as one 
for compulsory winding up. 

An application for the appointment of an 
Official Liquidator cannot be treated as one for 
compulsorily winding up the Company, when on 
the face of it the rules to be strictly observed 
have not been observed. The Court is not con¬ 
cerned merely with the litigants or the parties 
before it in the jurisdiction conferred upon it 
under the Companies Act, but is concerned with 
the creditors or contributories and the public 
generally, and indeed it has no power to waive 
any irregularity as regards the strict compliance 
with the law laid down in the Act and the rules 
made thereunder. (Wort, J.) Kameshwar Singh 
Bahadur v. Ambler Slate and Stone Co., Ltd. 

8 R.P.517=162 I.C.218=A.I.R. 1936 Pat. 468. 

•S. 162— Compulsory winding up of com¬ 


pany — Order, when may be passed. 

No doubt the mere misconduct of directors or 
of managing agents or the fact that the business 
of the company has not resulted in profit is 
not per se a ground for winding up. But where 
the cumulative effect of these facts does de¬ 
monstrate that the company is insolvent, that its 
affairs have been mismanaged from the very 
outset, that debts have been recklessly incurred 
and . never paid, that the provisions of the Com¬ 
panies Act as regards the maintenance and pub¬ 
lication of true balance-sheets have been delibe-' 
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ratcly contravened, and the information neces¬ 
sary to keep the share-holders cognizant of the 
true state of affairs has been studiously con¬ 
cealed lrom them all through, the company ought 
to bo compulsorily wound up. (Iqbal Ahmad , 
J.) Henley’s Telegraph Works Co., Ltd. 
v. The Gorakhpur Electric Supply Co., Ltd. 
166 I.C.238 = 9 R. A . 383=1936 A.W.R.1113 
=I.L.R. (1937) All. 210=1937 A.L.R.4=A. 
I.R.1936 All. 840. 

- S. 162— Petition by creditor for winding-up 
—Opposition by debenture-holders—When sus¬ 
tainable. 

Tho debenture-holders who oppose a petition by 
a creditor for tho winding up of tho company, 
must show that there is no possibility of ^ny 
benefit accruing to tho unsecured creditors from 
an order for the winding-up. Otherwise their 
opposition to the petition is without substance. 
Tho unsecured creditors are entitled to ask tho 
Court to pass a winding-up order so that the 
question whether the debentures were bona fide 
issued for value may be enquired into and they 
may, before it is too late, be able to realize, if not 
tho whole, at least a portion of their unsecured 
debts. ( Iqbal Ahmad, J.) Henley’s Telegraph 
Works Co., Ltd. v. The Gorakhpur Electric 
Supply Co., Ltd. LL.R. (1937) All. 210 = 166 
I.C. 238 = 9 R.A. 383 = 1936 A.W.R. 1113 = 
1937 A.L.R. 4 = A.I.R. 1936 All. 840. 

-S. 162— Winding-up petition—Supporting 

creditors—Eight to costs, as against petitioner — 
Construction of Rr. 27 and 101 of Companies Act 
Rules of the Original Side of the Madras High 
Court. 

Where on tho presentation of a winding-up 
petition, some of the creditors appeared to support 
it, in answer to a notice issued under R. 27 of the 
Companies Act rules of the Original Side of the 
Madras High Court and where neither the peti¬ 
tioning creditor nor any of the supporting credi¬ 
tors was willing to continue the petition, the peti¬ 
tion was dismissed. 

Held, that the supporting creditors are not 
entitled to costs as against the petitioning creditor. 
(Leach, C.J. and Varadachariar, J.) Mohamed 
Hasan Khaleeli v. Varadarajalu Naidu. LL.R. 
(1938) Mad. 284=175 I.C.851=11 R.M.12= 
1937 M.W.N. 1106=46 L.W.768=A. I. R. 1938 
Mad. 96=(1937) 2 M.L.J.825. 

S. 162 (vi)— Compulsory winding-up — 


' ^ a V' v/ A. 

Ground for — Auditor’s report showing defalca 
tion by company's officers. 

Where the report of the auditors shows that 
there had been defalcation of certain funds of the 
company and that attempts were made to cover 
up the defalcation by various devices, and the 
contributories level charges of dishonesty and mis¬ 
management against each other, the case in one in 
which the conduct of some officers of the com¬ 
pany would require investigation which can only 
bo obtained in winding-up by the Court. In such 
circumstances, considerations of justice and 
equity are more in favour of a compulsory wind- 
ing-up than voluntary liquidation. (Srivastava, 
C.J.) Murray & Co., Ltd., In the matter of 
168 I.C. 185=9 R.0.449=1937 O.L.R 234*= 
1937 O. W. N. 627=A. I.R. 1937 Oudh 377. 

163 (i)— Applicability — Judgment-debt 


o. 


It does not follow from the fact that all the 
throe clauses of S. 163 are mutually exclusive of 
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each other, that Cl. (t) of the section does not 
apply to a judgment-debt. Cl. (0 is general in 
its terms and has application to all sorts of 
debts, be it a simple money debt, a mortgage-debt 
©r a judgment-debt. In the case of a judgment- 
debt, if execution for the recovery of that debt 
has been taken and has remained unsatisfied, the 
Court is, in accordance with Cl. (**•) ox o. Ido, 
bound to presume that the company is unable 
to pay its debts. Nevertheless, the decree-holder 
is not barred from making a demand for the 
pavment of the judgment-debt by a notice in 
accordance with Cl. (0 without having recourse 
to execution proceedings. In such a case, if the 
demand remains unsatisfied for three weeks, the 
presumption enjoined by S. 163 necessarily 
follows (Iqbal Ahmad, J.) Henley’s Tele¬ 
graph ‘Works Co., Ltd. v. Gorakhpur Elec¬ 
tric Supply Co., Ltd. I.L.R. (1937) All. 210 
= 166 I.C. 238 = 9 R.A. 383 = 1936 A.W.R. 1113= 
1937 A.L.R. 4 = A.I.R. 1936 All. 840. 

_g 163 (i) — Creditor’s demand under — 

Need for strict comvliance with its provisions — 
Demand by limited liability company through 
its manager—If demand under its hand. 

The provisions in Cl. (i) of S. 163 of the 
Companies Act that the notice by the creditor 
must bo a “demand under his hand” asking for 
the payment of the debt must be strictly com¬ 
plied with otherwise, the demand, though followed 
by neglect of the company to pay the debt de¬ 
manded, cannot be made the basis of presump¬ 
tion that the company is unable to pay its debts. 
Cl. (t) of S. 163 imposes a penal obligation upon 
the company, and has, therefore, to be strictly 
construed. A demand by a limited liability 
company under the hand of its manager must 
be deemed to be a demand by the company under 
i*s hand. (Iqbal Ahmad, J.) Henley’s Tele¬ 
graph Works Co., Ltd. v. The Gorakhpur 
Electric Supply Co.. Ltd. I.L.R. (1937) All. 210 
= 166 I.C. 238 = 9 R.A. 383 = 1936 A.W.R. 1113 = 
1937 A.L.R. 4 = A.I.R. 1936 All. 840. 

__S. 163 (1)— Service of notice under — Com¬ 
pany disputing its liability — Effect. 

No doubt the mere service of a notice by a 
creditor on a solvent company does not entitle 
the creditor to a winding-up order if the company 
T)ona fide disputes the existence of the debt. But. 
this principle has no application where the denial 
by the Company of its liability is mala fide and 
dishonest. (Iqbal Ahmad, J.~) Henley’s Tele¬ 
graph Works Co., Ltd. v. The Gorakhpur 
Electric Supply Co., Ltd. I.L.R. (1937) All. 210 
= 166 I.C. 238 = 9 R.A. 383 = 1936 A.W.R. 1113 = 
1937 A.L.R. 4 = A.I.R. 1936 All. 840. 

_S. 166— Person holding power-of-attorney 

from executors under unil of deceased contribu¬ 
tory—Such person also obtciining letters of ad¬ 
ministration and getting himself registered, as 
member—Eight to maintain application for wind¬ 
ing-up as contributory. 

A person who holds a power-of-attomey from 
the executors under the will of a deceased contri¬ 
butory and who has also obtained letters of 
administration with the will annexed and has 
got himself registered as a member represents 
the legal estate in the shares forming part of 
the assets of the deceased and as such must be 
regarded as a contributory who is entitled to I 
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maintain an application for winding-up of the 
company. ( Snvastava , C.J.) Murray & Co., 
Ltd., In the matter of. 168 I.C. 185=9 R.O. 
449=1937 O.L.R.234=1937 O.W.N. 627= 
A.I.R. 1937 Oudh 377. 

--S. 166 and S. 287 — Applicability — Life 

Assurance Company—Policy holder—Right to 
a Pply to wind up as contributory or creditor — 
Life Assurance Companies Act, S. 22. 

Tho effect of S. 287 of the Companies Act and 
S. 22 of the Life Assurance Companies Act is 
to incorporate into the Life Assurance Companies 
Act tho relevant provisions about winding-up con¬ 
tained in tlie Companies Act including S. 166 of 
tho Companies Act. Tho right to wind up a 
company is, however, a statutory right and unless 
petitioner can bring his case within the terms of 
S. 166, he is not entitled to maintain the petition. 
A policy holder in a Life Assurance Company 
Limited by guarantee which has no share capi¬ 
tal is not entitled to apply for winding up 
of that company either ns contributory or 
as a creditor. (Engineer, J.) Aryan Life 
Assurance Society, Ltd.. In re. 40 Bom.L.R. 
52=174 I.C.593=10 R.B. 465=A.I.R. 1938 

Bom. 182. 

--S. 171— Company in liquidation itself start¬ 
ing execution proceedings—Objections under O. 
21, E. 58, C. P. Code, filed without leave of 
Court — Maintainability. 

Where a company in liquidation itself starts 
certain execution proceedings, it is not entitled 
to rely on S. 171, Companies Act, to debar per¬ 
sons from defending their property in the execu¬ 
tion proceedings. Objections under O. 21, R. 58 
can be raised during such proceedings and the 
Court refusing to entertain the objections on the 
ground that the objectors have not obtained 
leave of the liquidation Court, fails to exercise 
jurisdiction vested in it by law and its order is 
open to revision. ( Middleton, J.C.) Mt. Zam- 
rut v. Peoples Bank of Northern India. 164 
I.C. 1012=9 R.Pesh. 41=A.I.R. 1936 Pesh. 
185. 

S. 171— Appeal or application for revi¬ 


sion arising out of action by company—Leave of 
Liquidation Court—If necessary. 

An appeal or an application for revision aris¬ 
ing out of an action brought by a company does 
not come within the purview of S. 171 and such 
appeal or application can be instituted, or pro¬ 
ceeded w'ith, without the leave of the Liquidation 
Court. ( Tele Chand, J.) Simla Banking and Indus¬ 
trial Co., Ltd. v. Indo Swiss Trading Co., Ltd. 
179 I.C.376=11 R.L.556=41 P.L.R.91=A- 

I.R.1938 Lah.754. 

- S. 171 —Company in liquidation successful 

in action instituted by itself—Defendants want¬ 
ing to take defensive proceeding—Leave is not 
necessary. 

When once an action by the company in liqui¬ 
dation itself has been proceeded with, and is 
successful, there is no necessity for the defend¬ 
ants in the action to obtain leave for any defen¬ 
sive proceeding on their behalf, as the defendants 
cannot be said to proceed with or commence any 
legal proceedings against the company. (Addi¬ 
son and Dim, Mohammad, JJ.) JiWAN Das 
v. People’s Bank of Northern India. 176 Lu. 
206=11 R.L.173=A.I.R.1937 Lab. 926. 
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-S. 171 —Continuation of insolvency pro¬ 
ceedings against company—Leave of Court, if 
necessary. 

Tho provisions of S. 171 of the Companies Act 
are very wide and though an application for 
discharge may not start independent proceedings, 
the section would seem to require leave of the 
High Court even for the continuation of the 
insolvency proceedings already taken. ( lihidc, J .) 
Banwaki Lal v. People’s Bank op Northern 
India, Ltd. 169 I. C. 625 = 10 R. L. 40 = 39 
P.L.R.717. 

-S. 171— Construction—*‘Or commenced ”. 

It is impossible to hold that the words “or 
commenced” in S. 171, Companies Act, are 
otiose. They were put in to show that no suit 
could be instituted or other legal proceeding com¬ 
menced without the leave of Court after the 
company had gone into liquidation. The words 
immediately preceding them, namely “shall be j 
proceeded with,” were put in merely in order to 
meet the case of those suits or legal proceedings ' 
which were pending at the time the liquidation 
started. The word “commenced” has been used 
because a proceeding is usually said to be com¬ 
menced just as a suit is usually said to be 
instituted, but the meaning of tho two words 
is the same. S. 171 means that after liquidation j 
has started, a suit cannot be instituted and other 
legal proceedings cannot be commenced until the 
leave of the Court is given. (Addison and Abdul 
Rashid, JJ.) Peoples Bank of Northern 
India, Ltd., Lahore v. Fatesii Chand & Co. 
164 I.C.136=9 R.L.88=38 P. L. R . 1104=A. 

I.R.1936 Lah. 401. 

-S. 171 —Leave to sue under—When to be 

obtained—Leave after institution of suit—If can 
be granted. 

Under S. 171, Companies Act, leave to pro¬ 
ceed with a pending legal proceeding can only 
bo granted where that proceeding has been initiat¬ 
ed prior to tho winding-up order. A Court has 
no jurisdiction to give a plaintiff leave to conti¬ 
nue a suit instituted without leave subsequent to 
the winding-up order. ( PancJcridge, J.) Re 
Steel Construction Co., Ltd. 40 C.W.N. 312. - 

-S. 171—If after an order for tho winding 

up of a company is passed, a suit is instituted 
against the company without obtaining leave to 
sue under S. 171 of the Companies Act, the Court 
has inherent jurisdiction to dismiss the suit as 
incompetent on an interlocutory application under 
S. 171, tho winding- up Court lias no jurisdiction 
to give the plaintiff leave to continue a suit 
instituted without leave subsequent to tho winding- 
up order. (PancJcridge, J.) Har Narain Misra 
v. Kanhaiya Lal Lohawalla. I.L.R. (1939) 2 
Cal. 426=187 I.C.880=12 R.C.627=1940 Comp. 
C. 146=A. I. R. 1940 Cal. 166. 

-S. 171—Leave under—Unregistered mort¬ 
gagee—Decree on—Subsequent liquidation pro¬ 
ceedings— Leave to execute decree—If to be 
granted. See Companies Act, S. 109. 40 C.W.N. 
1171. 

-S. 171 —Original proceedings begun by 

company—Subsequent appeals and revision—If 
reqwire permission of liquidating Court. 

Where the original proceedings have been be¬ 
gun by a company, as the plaintiff and decree- 
holder, no permission of the liquidating Court as 
required by S. 171 of the Act is necessary for ap- 
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peals or revisions which may be presented by tho 
unsuccessful defendants or judgment-debtors 
against orders passed in tho proceedings. 62 P. 
li. 1918 (F.B.), Foil. ( Mir Ahmad, A.J.C.) Bun- 

DHKLKHAND MOTOR AND CYCLE AtiENCY V. PEOPLES 

Bank of Northern India, Ltd., Lahore. 162 
I. C.416—8 R .Pesh. 197=A. I.R. 1936 Pcsh. 97. 

-S. 171 —Suit instituted by company under 

liquidation without l<avc of C<mrt—Leave obtain¬ 
ed within period of limitation—Dismissal of sivit 
— Propriety. 

If a suit by a company in liquidation has been 
instituted without leave of Court under 171, 
Companies Act, but such leave has been obtained 
within the period of limitation it would obviously 
be useless to dismiss the suit and to eompel the 
plaintiff to bring another suit after obtaining the 
leave. ( Addison and Abdul Rashid, JJ.) Peo¬ 
ples Bank of Northern India, Ltd., Lahore 
,i’. Fateh Chand & Co. 164 LC. 136 = 9 R.L. 88 
=38 P.L.R. 1104—A.I.R. 1936 Lah 401. 

-S. 176 (1)— lt I)uc cause”—Meaning of — 

T(st—Liquidator negligent in carrying out speci¬ 
fic orders of Court—If ground for removal. 

“Due cause” for removal of a liquidator under 
S. 176 (1) of the Companies Act is to be mea¬ 
sured by reference to the real, substantial, and 
honest interest of the liquidation and to the 
purpose for which the liquidator is appointed. 
Fair play to the liquidator himself is not to bo 
left out of sight. Although the liquidator lias 
been found to be negligent in carrying out tho 
specific orders of the Court and the specific rules 
laid down in the Rules of Court, the Court will 
not remove the Liquidator, if it appears that it 
is not in the “real, substantial, honest interest of 
the liquidation” that he should bo removed from 
his post. ( McNair, J.) Pabna Diionabhandar 

Co., Ltd., In re. 165 I.C. 108 = 9 R.C. 337 = 40 
C . W. N. 857. 

-S. 179— Liquidator—Power of attorney 

agent of—Authority to endorse promissory votes 
—Ratification by liquidator — Permissibility. 

The power gi\en to the liquidator under S. 179 
(/) of the Companies Act to indorse a promissory 
note is a statutory power and it cannot be dele¬ 
gated in the absence of a statutory provision per¬ 
mitting such delegation. 

Held, that the indorsements of certain promis¬ 
sory notes by the agents appointed by the liqui¬ 
dators conveyed no title in law to the assignees. 

Held, further, that no subsequent ratification 
of such indorsements by the liquidator could make 
them valid as they were void ab initio. (Pandrang 
Rao, J.) Sankam.vlv IIengu v. Anantha Kamath. 
1940 M.W.N.796=52 L. W. 342= (1940) 2 M- 
L.J.309. 

-Ss. 179 and 183 (5 )—Construction and 

Scope — Company — Winding-up — Permission 
to liquidator to sell property for price not less 
than a fixed sum—Contract of sale by liquida¬ 
tor for sum in excess of stipulated price — Sanc¬ 
tion by Court—Sanction acted upon—Subsequent 
revocation of sanction—Power of Court — In¬ 
herent power to revoke sanction. 

Any sales or contracts of sale effected by the 
official liquidator of a company which has gone 
into liquidation in pursuance of the Court’s sanc¬ 
tion previously obtained are not mere conditional 
agreements subject to subsequent confirmation by 
the Court. Once the Court has sanctioned the 
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sale of the company’s sale of the property and - S. 184 —Father applying for shares for 

has fixed a reserve price, the matter is closed minor sons—Liability as contributory J 

so far the Court is concerned, and the liquidator Where a father applied for shares in a company 

minor sons, signed the application form on 
observes the conditions previously imposed by the iheir behalf, paid the purchase-money by his own 
Court Under S. 179 of the Companies Act, cheque out os the Bank accounts opened by him in 
the liquidator can finally dispose of the pro- their names, and dividends were credited to those 
perty once he has got the sanction of the Court, accounts and the balance in those accounts was 

It is not as if he has power merely to invite drawn out by the minors when they became of age. 

offers and to submit them to the Court for ap- Held, that the father, when he signed the appli- 
proval. Where the Court has given the official cations on behalf of his minor sons, must be taken 
liquidator a general permission to sell the pro- to know that the sons were incapable of contract- 

perty of the company (provided that a certain ing being minors, that therefore, he must be trea- 

price was obtained) and has expressly sanctioned ted as the owner of the shares and that consequen- 
a contract of sale entered into by him for a sum tlv he, and not his sons, was liable to be put upon 
considerably in excess of the stipulated price, the the list of contributories. (Young, CJ and 
Court cannot, by passing an order purporting to Monroe, J.) Muslim Bank of India, Ltd. (in 
revoke its own sanction, nullify the contract of Liquidation), Lahore, 7>j the matter 0 } I L.R 
sale. Neither S. 179 nor any other provision in (1939) Lah. 299=185 I.C. 176=12 R.L. 271=41 
the Companies Act gives any authority to they P.L.R. 739=1939 Comp.C. 309=A.I.R 1939 
Court to revoke the sanction granted by it. S. Lah. 515. 

183 (5) of the Act is also of no avail, because -S. 185— Applicability—Conditions. 

S. 183 (5) clearly cannot apply to a case in S. 185 only applies where it can be shown that 
which the act or decision of the official liquidator the money or property covered by the order is at 
has been performed or made in pursuance of the the time of the order, in the hands of the party 
Court’s express sanction. Nor has the Court ordered to deliver them up. (Lort Williams, J.) 
any inherent power to revoke its own sanction Eastern Tavoy Minerals Corporation, Lid., in 
after the sanction has been acted upon. ( Burn and re. 41 C.W.N. 975. 

Stodard, JJ.) Rowthmai.l Neo Pani v. Nagarmall - S. 185—Chairman of Bank taking money 

Madan Gopal. 50 L.W. 879 = 1940 M.W.N. 584 from Bank by illegal and unauthorised way_ 

= 1939 Comp. C. 335=A.I.R. 1940 Mad. 179= Money converted to personal use by purchase of 
(1940) 1 M.L.J. 107. property— Power of Court to give possession of 

-S. 183— Winding up of a oompany by the property to liquidator. See Trusts Act, S. 63. 

order of Court—Liquidators selling a decree to A.I.R 1936 Lah. 408. 

the highest bidder and assigning it to him — -S. 185— Scope —Enquiry under — Nature of 

Sanction of Court—Irregularity in conduct of sale — Ex-managing agent of company—Application by 
alleged — O. 21, B. 90 of C. P. Code — Applica- Official Liquidator for money overdrawn by ex- 
bility of. agent—Counter claim by latter for money due 

Where a company was compulsorily wound up from company—Procedure — Duty of Court — 
by order of Court and the liquidators felt a Direction for accounts — Desirability of. 
certain asset in the shape of a decree in favour of S. 185 does not of course contemplate an 
the directors of the company should be sold by elaborate enquiry, but the Court has a discretion 
auction and accordingly applied to the District to decide whether any particular claim made can 
Judge for directions under S. 183 of the Companies or cannot be conveniently dealt with under the 
Act and having obtained sanction sold the de- section. An application by the Official Liquidator 
cree to the highest bidder and executed a deed under the section against an ex-managing agent 
assigning the decree to him, but the sale was of the company for payment of sums overdrawn 
later attacked by one of the liquidators on the by him while he was managing agent is maintain- 
ground of some irregularity in the conduct of the able and not excluded by the mere fact that he had 
sale and the District Judge set aside the sale. ceased to be an agent before the commencement 
Held, that in the absence of fraud the Dis- of liquidation proceedings. If in such application, 
trict Judge had no power to set aside the sale, the agent claims that he is entitled to credit as 
as the official liquidators with the sanction of against the company in respect of arrears of salary 
the Court assigned the decree to the person who due to him and in respect of expenses of suits 
became the purchaser. The principles of O. 21, against him as agent it will not be proper to dis- 
R. 90 of the C. P. Code do not apply, but even allow the claims and to drive h m to a separate 
if they do, there would be no ground for setting suit. It is only fair that his claims against the 
aside the sale. (Leach, C.J. and Burn, J.) Rama- company must be considered in the application 
nuja Mudaliar v. Sundara Varadachariar. 175 itself. Nor will the Court be justified in treating 
I.C.22=10 R.M.752=1938 M.W.N. 24 (1) = an application under the section as if it were an 
46 Ii.W.925=A.I.R.1938 Mad. 176=(1937) 2 ejectment suit and seeking to ascertain the rights 
M.L.J.926. of the parties only as on the date of the initation 

-S. 183 (5)—Applicability—Act or decision of the proceedings. The proper course would be 

of liquidator in pursuance of express sanction to take an account in respect of such of the items 
of Court—If can be cancelled. See Companies as the agent would be entitled to retain either 
Act, Ss. 179 and 183 (5). 50 L.W. 879. under S 217 of the Contract Act or under the 

-S. 184—List of contributories—Persons terms of the agreement between the parties and 

signing memorandum of as c ociation—Liability to of the Articles of the Association of the company; 
be included in list—Actual entry in register or and the balance of the amount claimed by the 
allotment of shares—If condition precedent See liquidator would be the amount prima facte pay- 
Companies Act, Ss. 30 and 184. 32 S.L.R. 167. able by the agent to the liquidator. (Farada* 
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chariar and Horwill, JJ.) Venkatarama Aiyar 
v. Sarvothama Kao. 1937 M.W.N. 24=45 L W. 
119=168 I.C. 555=9 R.M. 602=A.IR. 1937 
Mad. 401 = (1937) 1 M.L.J. 219. 

--S. 186—Order under—If a decree within the 

meaning of that word in S. 73, C. P. Code. See 
C.P. Cone, S. 73 and Companies Act, S. 186. 1940 
O.A. 132=1940 O.W N. 132. 

--S. 186— Proceeding under — Company ap¬ 
pointed and acting as liquidator—Legality of ap¬ 
pointment—If can be questioned. 

Where the Memorandum of Association shows 
that one of the objects of the company is 
to manage estates, it entitles the company to act 
as a liquidator of another company and once the 
company having been appointed a liquidator and 
having accepted the position the legality of the 
appointment cannot he questioned in proceedings 
for a payment order under the section. (Jai Lai. 
/.) Shanti Lal v. Lyai.i pur Bank, Ltd. 162 
I.C. 306=8 R.L. 875=A.I R. 1936 Lah. 276. 


-S. 186 (2)— Contributory of limited com¬ 
pany, if entitled to set off. 

Sub-S. (2) to S. 186 permits a limited right of 
set-off to a contributory when the company is un¬ 
limited and as no mention whatsoever is made as 
to his rights where the company is limited, it fol¬ 
lows, that he has no such rieht of set-off, if the 
company he limited. (Harries, J.) Parshottam 
Das v. Official Liquidator of the Gorkhpur 
Electric Supply Co., Ltd. I.L.R. (1938) All. 957 
= 11 R.A. 300=1938 A.W R. (H.C.) 621 = 1938 
A.L.J. 925=1938 A.L.R. 860=178 I.C. 458=A.I. 
R. 1938 All. 613. 

-S. 188— Interpretation — Order against per¬ 
son who has entered into contract with liquidator 
to deposit money in Bank—Jurisdiction of Judge. 

The Company Judge has no jurisdiction to pass 
an order against a person who has entered into a 
contract with the liquidator during the course of 
the liquidation for payment of the money due 
from him in a Bank and to direct the execution 
of the order as a simple money decree. S. 188 of 
the Companies Act does not give jurisdiction to a 
Judge to enforce an order against persons other 
than contributories, or persons mentioned in S. 
185. The word ‘purchaser' in S. 188 means the 
purchaser of the interest of a contributory. The 
Words "or other persons from whom money is 
due," have a reference to a person from whom 
■money is due under S. 185 so far as it is intended 
that an order enforcing payment should be made. 
(Sulatman, C.J. and Bennet, J.) John Brothers 
v. Agra Spinning and Weaving Mills Co., Ltd. 
58 All. 925=165 I.C. 790=9 R.A. 332=1936 A. 
L.J 7 41 =!9 36 A.W.R. 537=1936 All.L.R. 979= 
A.I.R. 1936 All. 808. 

S. 202— Order sanctioning scheme — Appeal. 

A creditor who is aggrieved by an order sanc¬ 
tioning a scheme could apply to the Court for 
leave to appeal against the order. ( Lort Williams. 
J .) Mymensingh Loan Office, Ltd., In re. 175 
I.C. 892=11 R C. 10=41 C:W.N. 599=A.I R 
1937 Cal. 667. 

-S. 195— Copies of depositions—Right of 

deponent. 

A suit was filed by the Liquidator on behalf of 

a company for setting aside the purchase of the 

stock-in-trade and assets of the company by one 
of the defendants. In that suit, the Liquidator 
applied for the appointment of a receiver of the 
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assets of the company and in the petition in sup¬ 
port of his application, while referring to the 
examination under S. 195 of the Companies Act, 
stated that the facts elicited by such examination 
clearly indicated a well-designed conspiracy to 
defraud the creditors of the company. There¬ 
upon, the defendants who were examined under 
S. 195 of the Act at the instance of the Liquidator, 
applied for obtaining copies of their depositions. 

Held, that m ttie above circumstances, each of 
the defendants was cntiiled to have a copy of his 
own deposit ion up in hi> counsel undertaking on 
his behalf to prevent communication of his deposi¬ 
tion to his co-defendants or their solicitors or 
counsel. {Lort Williams, J.) Kamal Brothers 
(1937), Ltd. v. Sunil Kumar Chatterji. I.L.R. 
(1940 ) 1 Cal. 28=44 C.W.N. 512=A I R. 1940 
Cal. 488. 

-S. 195 — Depositions under—Nature of — 

Liquidator's right to refer to them in other pro¬ 
ceedings. 

The depositions made under the provisions of 
S. 195 of the Companies Act and obtained by the 
Liquidator under K. 174 of the Ch. XXXI of the 
Original Side Rules made under the Companies 
Act, are to be regarded as private documents. 
The Liquidator is, therefore, not entitled to refer 
to them in any other proceedings. {Lort Williams, 
J.) Kamal Brothers (1937), Ltd. v. Sunil 
Kumar Chetterji. I.L.R (1940) 1 Cal. 28=44 
C.W.N. 512=A.I.R. 1940 Cal. 488. 

-Ss. 202 and 235 — Petition under S. 235 

Presented to High Court against certain persons 
—High Court holding petition maintainable — 
Order of High Court — Appealability. 

S. 202 is very wide in its terms and covers 
appeals against any order in the matter of the 
winding up of a company, provided such order 
finally decides a dispute between the parties or 
deprives the appellant of a substantial and im¬ 
portant right and is not a mere formal and inter¬ 
locutory order. The last part of S. 202 which 
lays down that appeal will be heard in the same 
manner, etc., merely regulates the procedure to be 
followed in the presentation and hearing of such 
appeals. Where a petition under S. 235 is pre¬ 
sented to the High Court against certain persons 
and the High Court passes an order holding the 
application to be maintainable, its order is not of 
a merely formal or ministerial character, but 
finally decides points between the parties relating 
to substantial and important rights. Such an 
order is appealable under S. 202 and a party 
aggrieved by the order is entitled to a Division 
Bench of the High Court under Cl. 10 of the 
Letters Patent. {Young, C.J. and Tekchand, /.) 
Mulk Raj v. Official Liquidator, Peoples 
Bank. 180 I.C. 254=11 R.L. 667=A.I.R. 1938 
Lah. 658. 

-S. 209 (1) and (2) — Application for remo¬ 
val of liquidator—Condition precedent. 

The condition precedent to moving the Court 
for the removal of the liquidator is a meeting of 
the creditors held in pursuance of sub-S. (1) of 
S. 209 in which the creditors shall determine 
whether an application shall he made to the 
Court for the appointment of any person as 
liquidator in the place of or jointly with the 
liquidator appointed by the Company. (Wort, 

J ) Kameshwar Singh Bahadur v. Ambler 
Slate and Stone Co., Ltd. 8 R.P. 517=162 I* 
C. 218=A.I.R. 1936 Pat. 468. 
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-S. 215 —Powers of Court under—Scope 

Creditor applying for declaration that the winding 

up is void —Locus standi. . 

There is no power under the Companies Act 
for a creditor to come and say that the winding 
up resolution is bad, and he has no locus stand,x 
under S. 215 to ask for a declaration that the 
winding up is void. The powers of a Court 
under that section are strictly limited and the 
Court is empowered, on the petition of persons 
named in the first sub-section, to exercise certain 
powers for the "assistance of the winding up, 
for it speaks of determining any question arising 
in the winding up. Further the exercise of such 
powers must be, under the second sub-section, in 
cases which are just and beneficial, not only just 
and beneficial to the petitioner but just and 
beneficial to all parties. ( Wort,] .) Kamesh- 
war Singh Bahadur v. Ambler Slate and Stone 
Co., Ltd. 8 R.P. 517=162 I.C. 218=A.I.R. 1936 

Pat. 468. 

_S. 217 — Sale by liquidator with the consent 

of the mortgagee—No waiver of Security- 
Liquidation expenses—Priority. 

Where a mortgagee of the machinery of a 
company agreed to the liquidator selling the 
machinery, but there was no waiver of the secu¬ 
rity, on a question as to whether the landlord of 
the premises in which the machinery was kept 
pending sale negotiations was entitled to a prio¬ 
rity of payment in respect of the rent due as 
against the mortgagee, it was held that it was no 
doubt true that the Companies Act provided that 
expenses incurred in winding up shall be payable 
out of the assets in priority to all other claims 
subject to the rights of secured creditors if any 
and that if the mortgagee had chosen to enforce 
his security personally, he would have been 
entitled to satisfaction before any expenses of 
liquidation were paid ; but as he had invoked the 
assistance of the liquidator he must bear the ex¬ 
penses incidental to the assistance he had recei¬ 
ved and that rent was one of such expenses. 
( Weston , /. C. .9.) Bijai Singhji v. Ballabh 
Das. 1938 A.M.L.J. 100. 

--S. 218— Scope — Creditor's right to ask for 

compulsory winding up where company is tn 
voluntary liquidation—Voluntary liquidator, if 
can ask for it 

The present S. 218 means that any creditor who 
would otherwise be entitled to a compulsory 
order for winding up may apply to the Court for 
such an order though the company is at the date 
of such application in the process of being wound 
up voluntarily. There is no section in the Act 
which enables a voluntary liquidator to ask for 
an order to compulsorily wind up the company. 
(Harries , /.) Shri Gopal Chandra v. Narain 
Das. I.L.R. (1938) All 945=178 I.C. 704=11 
R.A. 323=1938 All.L.R. 889=1938 A.W.R. 
(H.C.) 576=1938 A.L.J. 898=A.I.R. 1938 All. 
623. 

-S, 221 —Order for supervision—When can 

be made . 

An order for supervision of the Court can be 
made only where there is a valid winding up of 
the Company. Where the whole case of the 
petitioner is that the whole winding up procee¬ 
dings are ultra vires and void, his petition cannot 
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Ambler Slate and Stone Co., Ltd. 8 R.P. 517= 
162 I.C. 218=A I.R. 1936 Pat. 468. 

-S. 227 — Scope and effect of — S. 57, Presi¬ 
dency Towns Insolvency Act — Distinction—Notice 
— Relevancy. 

The difference between S. 57, Presidency 
Towns Insolvency Act, and S. 227, Companies 
Act, is that while bona fide payments to creditors 
by an insolvent, subject to the very important 
foregoing sections in the Insolvency Act are 
permissible and valid, and may generally be quite 
proper, payments to creditors, of debts previously 
incurred by a company from the moment of the 
presentation of a winding up petition become 
improper alienations and void. It necessarily 
follows from this, that while such payments by 
an insolvent made bona fide to his creditors may 
be regarded as payments made in the ordinary 
course of business, payments by a company of 
debts existing at the time of the preseniation of a 
petition for winding up, made after the presenta¬ 
tion of the petition, cannot be so regarded. Tran¬ 
sactions which the law regards as improper and 
declares void, and which a company conducted 
with due care and attention ought to avoid can¬ 
not be regarded as transactions in the ordinary 
course of business. Secondly, for the purposes 
of S. 227, it is wholly immaterial whether the 
person making or receiving the payment had or 
did not have notice of the presentation of the 
petition for winding up, and the operation of that 
section is not in any way made to depend upon 
such notice, whereas it would be essential under 
S. 57, Presidency Towns Insolvency Act, for a 
person claiming the protection of that section to 
show that the transaction claimed to be valid was 
without notice of the presentation of any petition. 
(Tyabji, J.) All-India Home Relief Insurance 
Co., Inre. I.L R (1939) Kar. 460=184 I.C. 
428=12 R.S. 103=A.I R 1939 Sind 196. 

- S. 227 (2) — Applicability—Payments by 

insurance company after commencement of wind¬ 
ing up—If void. 

Where an insurance company makes payments 
between the commencement of the winding up 
and the date of the winding up order, to some of 
its policy-holders in respect of their policies, the 
amount of which had become due, such payments 
being payments of debts by company to its cre¬ 
ditors clearly amount to dispositions of property 
within the meaning of S. 227 (2) and are not only 
void but cannot be validated. (Tyabji, J.) All 
India Home Relief Insurance Co, In re. I L..R. 
(1939) Kar. 460=184 I.C. 428=12 R.S. 103=A. 
I.R. 1939 Sind 196. 

- S. 227 (2)— Scope of. 

Transactions made after the commencement of 
a winding up which a Court would validate under 
S. 227 (2), are transactions bona fide entered into 
by a company for the benefit of the company and 
those interested in the assets of the company for 
preserving the business of the company as a going 

concern and not to-the detriment of ot ^ er r 5 re £. I r 
tors. ( Tyabji . J.) All India Home Relief 
Insurance Co., In re. I.L.R. (1939) Kar. 46 
184 I.C. 428=12 R.S. 103=A.I.R. 1939 Sind 

196 ' S. 227 (2) (as amended in 1936), Ss. 229 


and 230 (1) (e)-Scope and operation-f 

be Treated as one for an order forsupervision. j c ^ mp A an ^^ x ^ dl 4 9 of 
(Wort, J.) Kameshwar Singh Bahadur v. I fund—If part of assets of company 
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employees to preferential payment — Trust — Pre¬ 
sidency Towns Insolvency Act, S 52. 

Where a foreign company is wound up in more 
jurisdictions than one, the law is that the Court 
of each jurisdiction will be governed by the 
forensic rules which govern the conduct of its 
own liquidation. S. 230 (1) (?) as amended in 
1936 is a forensic rule in this sense and ought to 
be applied in the matter of winding up of a 
foreign company which is an unregistered com¬ 
pany under the Act and that provision would 
therefore apply to the case of a sum due to any 
employee from the provident fund account main¬ 
tained by the company. Where a provident fund 
is established for the benefit of the employees of 
a company, called the employees provident fund 
subscription to which is compulsory, and it is 
clear from the rules of the fund that the fund is 
held for a specific purpose, i.e., for payment to 
the employees or their legal representatives on 
the termination of their service, that fund is a 
trust fund and the relationship between the bank 
and the employee is that of a trustee and cestui 
que trust and not that of a debtor and creditor. 
The fact that in certain contingencies the em¬ 
ployee may not be paid the amount or the com¬ 
pany may have a beneficial interest in the said 
moneys does not make the fund any the less a 
trust fund. The company holds the money stan¬ 
ding to the credit of an employee as trust money 
in a fiduciary capacity, and by the combined 
operation of S. 229 of the Companies Act and 
S. 52 of the Presidency Towns Insolvency Act, 
the said fund does not form part of the assets of 
the company; the employees are therefore entitl¬ 
ed in the winding up of the company, to be paid 
in full the amounts standing to their credit in the 
provident fund account irrespective of S. 230 (1) 
(?) of the Companies Act in priority to all other 
debts of the company. b (Venkataramana Rao, J.) 
Venkatarangam v. Official Liquidators, T. N. 
& Q. Bank, Ltd. 183 I.C. 889=12 R.M. 389= 
1939 Comp. C. 50=1938 M.W.N. 1332=A.I.R. 
1939 Mad. 352. 

-Ss 228 and 229— Construction —“ Lazo of 

Insolvency " — Meaning of — Provisions of 
Provincial Insolvency Act—Extent of applicabi¬ 
lity. 

The expression “rules .... under the law 
of insolvency’' in S. 229 should not be widened so 
as to include the whole “law of insolvency” but 
the expression “the law of insolvency” in S. 228 
should be narrowed so as to include only “rules” 
as given in S. 229. S. 229 of the Act does not 
import all the provisions of the Provincial Insol¬ 
vency Act into company law, and in particular 
S. 28 (2) of the latter Act is not so imported. 
1929 All. 353, Dissent. ( Middleton , J.C. and 
Abnond, A.J.C.) Alliance Bank op Simla, Ltd. 
v. Feroze Shah. 160 I.C. 908=8 R.Pesh. 135= 
A.I.R. 1936 Pesh. 57. 

-S. 229— Company — Winding up — Money due 

to bank from customer—Money due by bank on 
account in name of that customer and another 
jointly—Money in joint account solely belonging 
to customer—Right of set-off. 

It is no doubt true that where there is an 
amount due to a hank payable by A in his indi¬ 
vidual account, and an amount due by the bank 
payable to A and B in their joint account, the two 
accounts cannot be set-off; but if it could be 

Q.. D .—130 
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shown that though the account is in the name of 
A and B, A is solely entitled to the amount, a set¬ 
off has always been allowed. The question is 
whether it can be said that the money so abso¬ 
lutely belongs to that one of the two persons in 
whose names the account stands, who has another 
account of his own, that the Court must treat it 
as his sole property and require the balance to be 
struck between the two accounts. Whether the 
property belongs solely to A can be found on 
evidence. Once it is found that the person having 
the sole account is solely interested in the balance 
of the joint account, so that equity would have 
compelled the other person, without imposing any 
terms or directing any inquiry, to transfer the 
account into his name alone, upon the bankruptcy 
of the bank a set-off must be allowed. ( Venkata- 
ramana Rao, J .) Travancore National and 
Quilon Bank. Ltd, In the matter of. 1940 
Comp. C. 52=51 L.W. 680=1940 M.W.N. 608= 
A.I.R. 1940 Mad. 436=(1940) 1 M.L.J. 115. 

-S. 229— Company — Winding up — Debtor 

of company having cross-claim against company 
—Surety for debtor' also having claim against 
company—Right of debtor and surety to set-off — 
Mutual dealings. 

A debtor of an insolvent company in respect of 
whose debt there is a surety is entitled to set-off 
against the money owing by the debtor to the 
company moneys due to the debtor from the com¬ 
pany, and a surety is entitled to set-off in respect 
of his obligation to the company moneys o\sing 
to him from the company. A debtor having a 
cross-claim which can be set-off against the com¬ 
pany does not lose that right because the company 
has obtained a safeguard by a surety. The 
moneys due to the surety on the one hand and 
from him to the company on the other in respect 
of the debt of another for which he is suiety, are 
mutual dealings, and he has the right to set-off 
against his indebtedness to the company the 
moneys due to him when the obligation to the 
company by the debtor and surety is one which is 
joint and several. Both the debtor and the surety 
who are under an obligation to pay moneys to the 
company but who themselves are creditors of the 
company may therefore set-off one debt against 
the other. ( Gentle , J.) Sundaravaradan v. 

Official Liquidator, T.N.B Subsidiary Co. 1939 
M.W.N. 1231=A.I.R. 1940 Mad. 266. 

- -S. 229— Deposits by employees by way of 

security—Nature of — Trust, if created — Liqui¬ 
dation-Preferential right of such depositors — 
T racing. 

Where deposits were made to a bank by the 
employees or on their behalf as security for their 
faithful and honest service and interest was also 
payable on such deposits, on a question whether 
such depositors were entitled on a liquidation of 
the bank to a preferential payment, 

Held, that the deposits formed part and parcel 
of the engagement transaction and the 11 oneys 
should have been held by the bank in trust, since 
expressly they were paid as security for good 
behaviour. The deposits were trust moneys and 
an agreement to pay interest on such deposits, 
could not destroy the character as such of those 
moneys which still remained trust moneys so long 
as they were in the hands of the bank. Trust 
moneys could be followed so as to reach the assets 
of the bank from whatever source they might 
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come, the tracing of the assets in that way is the 
proper principle of law to apply in regard to those 
•matters. The assets of the bank coming into the 
hands of the Liquidator would have to be ear¬ 
marked first of all to the discharge of the claim 
by the depositors. ( Gentle , J.) Hindustan 
Commercial Bank, Ltd., In the matter of. 
1938 M.W.N. 7=47 L W. 153=11 R.M. 453= 
178 I C. 428=A.I.R. 1938 Mad. 651. 

-Ss 229 and 230— Scope—Crown debts— 

Priority—If extends to trade debts—Presidency 
Towns Insolvency Act, S. 49. 

The provisions of S. 49 of the Presidency 
Towns Insolvency Act are not incorporated by 
S. 229 of the Companies Act and the priority of 
Crown debts in winding-up proceedings is limited 
to those specifically mentioned in S. 230 of that 
Act. Accordingly the priority regarding Crown 
debts is restricted to such matters as revenue and 
taxation and does not extend to trade debts pay¬ 
able to the Crown. Apart from the exceptions 
contained in S. 230, the assets of a company 
must be applied in satisfaction of its liabilities 
pari passu in accordance with the provisions of 
S. 207. ( Lort Williams, J.) The Northern Ben¬ 
gal Co.. Ltd., In the matter of. I.L.R. (1937) 1 
Cal. 684 = 41 C.W.N. 458=169 I.C. 506=10 R. 
C. 9. 

_-S. 230 — Creditor's right to preferential 

treatment in respect of money deposited as secu¬ 
rity — Trust, if created. 

Where as part of the agreement of the appoint¬ 
ment of certain persons as selling agents they 
deposited with a company certain amount, which 
was to carry interest and which was to be re-paid 
on the termination of the period for which those 
persons acted as selling agents, and such persons 
applied for the return as per their agreement and 
not succeeding in getting it applied for the wind¬ 
ing up of the company with which they had con¬ 
tracted and contended that they are entitled to 
preferential payment, it was held that the agree¬ 
ment between parties did not create a trust or 
any other fiduciary relationship and as such the 
selling agents were not entitled to any preferen¬ 
tial payment. {Harries, J .) Indian Companies 
Law and Indra Sugar Works, Ltd. v. Official 
Liquidators, I ndra Sugar Works, Ltd. I L R. 
<1938)A11. 896=178 I.C. 585=11 R.A. 305=1938 
A.W.R. (H.C.) 553=1938 A.L.J. 820=1938 A.L. 
R. 867=A.I R. 1938 All. 574. 

-S. 230 (1) (c) and (2) — Workmen’s wages 

—Rule of priority as to —Extent. 

Under the provisions of S. 230 (1) ( c ) and (2) 
the wages of workmen have a priority of claim 
over the claims of debenture-holders under any 
floating charge created by the company. ( Bennet , 
ACJ. and Varma, J.) A. V. John v. Suraj 
Bhan. I.LR. (1938) All. 869=1938 A.W.R 
(H.C.) 591 = 1938 A.L R 852=178 I.C. 441=11 

R. A. 293=A.I R. 1938 All. 609. 

-S 230 (1) (e)— Applicability — Conditions — 

Employees in service before 15—1—1937, and, 
those entering service afterwards — Distinction, if 
any. 

The condition precedent to the applicability of 

S. 230 (l) (e) which was enacted by the Act II of 
1936 and came into force on 15—1—1937, is that 
the employee must be an employee of the com¬ 
pany on the date of the winding up of the com¬ 
pany. It is immaterial when he entered service. 


COMPANIES ACT (1913), S. 235. O' 

There is no /distinction between employees 
entering service before 15—1—1937, and those 
entering service after that date. {Venkataramana 
Rao, J.) Venkatarangam v. Official Liquida¬ 
tors, T. N & Q. Bank, Ltd. 183 I.C. 889=12 R. 
M. 389=1939 Comp. C. 50=1938 M.W.N. 1332 
=A.I.R. 1939 Mad. 352. 

S. 234 —Compromise of debt—Power of 


Court to compel liquidator. 

A liquidator may, with the sanction of the 
Court, compromise a debt due to the company in 
liquidation. But the Court has no jurisdiction to 
compel ar, unwilling liquidator to compromise 
such debt. (Young, C. J.) Chiragh Din v. 
Official Liquidator, Peoples Bank of Northern 
India, Ltd. (in Liquidation), Lahore. I.L.R. 
(1939) Lah. 324=185 I.C. 314=12 R.L. 274=41 
P.L.R 737=1939 Comp. C. 307=A.I.R. 1939 
Lah. 497. 


Ss. 234 and 230— Payment in full to any 
class of creditors—Discretion of Court — Inter¬ 
ference by High Court. 

The creditors referred to in S. 230 of the Com¬ 
panies Act are persons entitled to priority under 
the statute and as of right, but the Court has 
under S. 234 been allowed a discretion to order 
payment in full to any class of creditors other 
than those referred to in S. 230. If the discre¬ 
tion used by the Court under S. 234 of the Act is 
not capricious or in disregard of any legal prin¬ 
ciple, the High Court should be very slow to 
interfere. (King, C. J. and Thomas, J.) People's 
Bank of Northern India, Ltd. v. Lucknow 
Sugar Works, Ltd. 12 Luck. 283=163 I.C/ 
194=8 R.O. 418=1936 O.W.N. 539=1936 
O.L.R. 343=A.I.R. 1936 Oudh 338. 

-S. 235— Applicability — Winding-up — Direc¬ 
tors entering into contract and making payments 
during winding up—Liability of—Absence of dis¬ 
honesty—If ground for exemption — S. 281— 
Benefit of. 

If the directors enter into a contract and make 
a payment on it during the winding-up procee¬ 
dings, they do so at their peril, and excepting 
those cases in which it would be held that the 
payment was necessary for the winding up or for 
the carrying on of the business of the company 
pending the hearing of the winding up petition, 
the directors must be aware that there is always 
a risk of such payments being void under this 
section. It is impossible to excuse the directors 
on account of lack of knowledge. They, above 
all, must be knowing what were necessary pay¬ 
ments, and they also must be assumed to have 
known that having entered into a contract which 
had not been completed before the winding up, 
the persons with whom they were contracting 
were entitled only to prove in the winding up for 
damages. In the sense therefore that the direc¬ 
tors were aware that they were making an un¬ 
authorized pnyment, they were disposing of the 
property of the company wrongfully and there¬ 
fore guilty of a breach of trust and the absence 
of dishonesty or fraud is immaterial. 
directors, therefore, are not entitled to reliei 
under S. 281, Companies Act. (Wort, J.) 
Peninsular Locomotive Co. v. Lancham keed. 
168 I.C. 786=9 R.P. 509=3 B.R. 477=A.I.K. 
1937 Pat. 293. 

— S. 235 —A pplication under — Contents. 
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It is not necessary in a petition presented to the 
High Court under S. 235 to fully and adequately 
set out the particulars on which the claim is 
based. Neither S. 235 nor the rules framed 
thereunder require that the sum claimed by the 
liquidator from a director or officer of the com¬ 
pany should be specifically stated in the petition. 
So also the rules framed under S 235 do not 
require that an affidavit supporting the facts 
mentioned in the petition should be filed along 
with the petition or that if it is not filed, it cannot 
be received at a later stage. Where therefore a 
petition under S. 235 does not state the sum 
sought to be recovered from the persons against 
whom the petition is presented and is not sup¬ 
ported by affidavit, the absence of these do not 
render the proceedings defective. (Young, C.J. 
and Tekchand, J .) Mulk Raj v. Official Liqui¬ 
dator, Peoples Bank. 180 I.C. 254=11 RL. 
667=A.LR. 1938 Lah. 658. 

— - - S. 235— Application under—Names of cer¬ 

tain persons added subsequently but documents 
relating to them filed later on—Date of applica¬ 
tion against these persons. 

Per Monroe, J. —Where in a petition under 
S. 235 to the High Court, the names of certain 
persons are added subsequently but documents 
relating to them which taken together fulfil the 
requirements of the rule framed under S. 235 are 
not filed at that time but later, the date of the 
application against the added defendants is the 
date on which the documents are filed. (Young, 
C.J. and Tekchand, J.) Mulk Raj ^.Official 
Liquidator, Peoples Bank. 180 I.C. 254=11 
R.L. 667=A.I.R. 1938 Lah. 658. 

_. S. 235— Application under—Provisions of 
Civil Procedure Code—If applicable. 

. P er Monroe, J. —An application under S. 235 is 
in the nature of a plaint and the proceedings 
under S. 235 are judicial proceeding; but the 
provisions of the Code of Civil Procedure are 
inapplicable to a petition under S. 235, because 
express provisions for its contents and the for¬ 
malities connected with it are provided for by the 
Companies Act and the rules made thereunder. 
{Young, C. J. and Tekchand, 7.) Mulk Raj t/. 
Official Liquidator Peoples Bank. 180 I.C. 
254=11 R.L. 667=A.I.R. 1938 Lah. 658. 

~ —S. 235 —Application under—Limitation. 

at Limitation Act, Arts. 115, 116 and 120. 
A.I.R 1937 Pat. 293. 

S. 235 — Broker—If an ‘ officer' of the com¬ 
pany. 

A broker has nothing to do with the manage- 
merit of the company and may have no knowledge 
of what is being done inside the company's office. 
Therefore to classify him as an ‘officer’ of the 
company would be putting too great a strain on 

™ e J , VVordln * g r°. f the sec ti°n. (Leach, C.J. and 
Madhavan Nair, J ) Thiruvenkatachariar v 
Velu Mudaliar. I.L.R. (1938) Mad. 192=176 
I.C. 635=11 R.M. 137=1937 M.W.N. 1337= 

i%Ll^J m 820 7==AImRm 1938 Mad * 154 =( 1937 ) 

~~~ -S. 235— Duties and liabilities of directors — 

Misappropriation by chairman or advisory direc¬ 
tors of security deposited by employees — Appoint¬ 
ment of staff vested in chairman—No reason for 
suspecting chairman's or advisory director’s 
integrity—Liability of directors for loss—Wilful 
neglect or default. 


,COMPANIES ACT ( 1913 ), S. 235 . 

In order to ascertain the duties that a person 
appointed to the board of an established company 
undertakes to perform, it is necessary to consider 
not only the nature of the company’s business, 
but also the manner in which the work of the 
company is in fact distributed between the direc¬ 
tors and the other officials of the company, 
provided always that this distribution is a reason¬ 
able one in the circumstances and is not incon¬ 
sistent with any express provisions of the articles. 
In discharging his duties, a director must not 
only act honestly hut must also exercise some 
degree of both skill and diligence. But a director 
need not exhibit in the performance of his duties 
a greater degree of skill than may reasonably be 
expected from a person of his knowledge and 
experience; nor is he bound to give continuous 
attention to the affairs of the company, his duties 
being of an intermittent nature to be performed 
at periodical meetings; and in respect of all 
duties that, having regard to the exigencies of 
business, and the articles of association, may pro¬ 
perly be left to some other official, a director is, 
in the absence of grounds for suspicion, justified 
in trusting that official to perforin such duties 
honestly. Where the articles of association contain 
an indemnity clause which protects the directors, 
protectors, etc., except where loss has been incurr¬ 
ed as the result of wilful neglect or wilful neglect 
on their part, a director cannot be made liable 
unless be knows that he is committing, and 
intends to commit, a breach of his duty, or is 
recklessly careless in the sense of not caring 
whether his act or omission is or is not a breach 
of duty. Any act, or omission to do an act, his 
wilful where the person concerned knows what 
he is doing and intends to do what he is doing. 
A director is entitled to rely on the judgment, 
information, and advice of the chairman or 
general manager or advisory director, as to whose 
integrity, skill and competence, he has no reason 
for suspicion. Where the matter of appointment 
of the staff of the company is in the hands of the 
chairman, and the directors have no reason to 
suspect the integrity of the chairman or advisory 
director, there being an entire absence of any¬ 
thing, which would point the finger of suspicion to 
either the chairman or the advisory director in the 
matter of the appointments, the directors cannot 
be made liable for the amounts misappropriated 
by the chairman or advisory director amounts 
paid by the staff as security for 'their employ¬ 
ment since the directors are justified in trusting 

the chairman and advisory director to deal pro- 
f^ y'vith t ^ ie em Ployees and it cannot be said 
that they are guilty of wilful negligence, and they 
cannot be called upon to pay the amount of the 

security ulilised by the chairman or advisory 
director for their own purposes. (Leach, C. J. 
and. Varadachariar, /.) Doss v. Connell and 
Lobo. LL.R. (1938) Mad. 292=176 I.C. 592= 
l* R -M. 123=1937 MW.N. 1099=46 LW 
869=A.I.R, 1938 Ma<J. 124=(1937) 2 M.L.J* 

-S. 235 —Liquidation — Brokers—Whether 
liabte \o repay amount received as commission to 
official liquidator. 

Where the official liquidator sought to make 
the respondent liable to repay a certain amount 
received by them in the shape of commission as 
share brokers of the company, on the ground 
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that the agreement under which they were to 
act as brokers of the company was ultra vires. 

Held , that if moneys had been wrongly paid to 
the brokers, the official liquidator had, subject to 
the law of limitation, other means of recovering 
them ; but he is not entitled to use S. 235 for the 
purpose. Hence he could not proceed against the 
brokers as promoters of the company. {Leach, 
C.J and Madhavan Nair , /.) T:hiruvenkata- 
chariar v Velu Mudaliar. *1938) Mad. 

192 = 176 I C. 635 = 11 R M 137=1937 M.W.N. 
1337=46 L.W. 887 =A.I.R. H938 Mad. 154= 

(1937) 2 M.L.J. 820. 

_g 235_ Misfeasance—Non-compliance with 

5 103—.Pronote making false declaration and 

obtaining certificate permitting commencement of 
business—Directors allowing same with know¬ 
ledge of non-compliance of law and of false 
declaration—Liability to make good loss suffered 
by company. 

If the directors of a company such as a bank¬ 
ing corporation, allow the company to open its 
doors and keep them open for months knowing 
full well that S. 103 has not been complied with 
that the company had no capital with which to 
carry on business, and that deposits made by 
customers in current or other accounts are being 
utilised by the management for the payment of 
wa~es and current expenses without any likeli¬ 
hood of the company being able to pay back such 
moneys, and knowing that the bank was utilising 
its customers’ moneys dishonestly the directors 
are clearly guilty of misfeasance under S. 235 of 
the Act It is immaterial whether they had 
knowledge of the law or not. They are bound to 
know what the law is and the only question is 
whether the directors knew the facts which made 
the act complained of a contravention of the 
statute. If the company obtains a certificate 
allowing it to carry on business by means *f a 
false declaration made by the promoter and the 
directors wilfully permit the company to carry 
on business on the strength of the certificate 
obtained by a false declaration, they are guilty of 
misfeasance and wilful negligence and liable to 
make good, under S. 235, the loss suffered by the 
company by such carrying on of business. {Leach, 
C. J. and V a* ada chariar, J.) Doss v. Connell 
andLobo. I.L.R. (1938) Mad. 292=176 I.C. 
592 = 11 R.M 123 = 1937 M W.N. 1099=46 L. 
W 869=A.I.R. 1938 Mad. 124=(1937) 2 M.L.J. 
848 

-S. 235 —Proceedings under—If can be con¬ 
tinued against heirs representing the estate. 

The phraseology of S. 235 makes it clear that 
proceedings contemplated therein were intended 
to apply only to the director and not to his repre¬ 
sentatives and hence proceedings brought against 
a director during his lifetime cannot be continu¬ 
ed against his sons and wife as heirs representing 
his estate. (Harries, J ) Official Liquidators 

v. Jugal Kishore. I L.R. (1939) All. 6 —180 I.C. 
439=11 R.A. 461=1930 A.L.J. 1002=1938 A. 

W.R. (HC) 741=A.I.R. 1939 All. 1. 

S. 235— Proceedings against # directors Jor 
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panies Act. Where such proceedings have been 
taken against a director, subsequent suit against 
him for compensation for fraud or misfeasance 
is incompetent on the principle of res judicata . 
{Addison and Din Mahomed, JJ.) Nanak Chand 
v. Sardar Singh. 40 P.L.R 883=11 R.L. 463= 
178 I.C. 504=A.I.R. 1938 Lah. 577. 

--S. 235 — Proceedings under—Matter alleged 

against some entirely different from those alleged 
against others—Joint trial of claims against all — 
Permissibility. 

Where in the proceedings under S. 235, Com¬ 
panies Act, instituted in the High Court against 
certain persons, the matters alleged against some 
of such persons are entirely different from those 
which are subject-matter of the investigation 
against others, the claims against all 
cannot be tried jointly on principles under¬ 
lying O. 2, R. 6, C. P• Code, there being no 
real common unify between them. {Young, C.J. 
and Tekchand, J.) Mulk Raj v. Official Liqui¬ 
dator, Peoples Bank. 180 I.C. 254=11 R.L. 
667=A I.R. 1938 Lah. 658. 

-S. 235— Promoter — Person signing memo¬ 
randum of association and taking shares — Agree¬ 
ment to act as broker of the company entered into 
by—No part taken in formation of the company 
—If becomes a promoter—Money paid by him 
utilized in the formation of the company — 
Effect. 

Where a person only signed the memorandum 
of association and paid for a certain number of 
shares and did not take any steps to bring the 
company into being and had nothing to do with 
the selection of the directors, the drawing up of 
memorandum and articles of association or the 
settlement of any contract except the contract 
under which his firm was to act as brokers of the 
company. 

Held, that he should not be deemed to have 
taken part in the formation of the company and 
to be a promoter. The fact that the money paid 
by him for his shares was utilised in defraying 
the expenses of formation of the company cannot 
make him a promoter. {Leach, C.J. and Madhavan 

Nair, J.) ThiruvenkatachariaR velu 

Mudaliar. I L.R. (1938) M ? d 192=176 I.C. 
635=11 RM. 137=1937 M.W.N 1337=46 L. 
W 887=A.I.R. 1938 Mad. 154=(1937) 2 M.L. 

J- 820. 

S. 236 —Scope—If exhaustive—Prosecution 

under Penal Code—If barred. 

It is not correct to hold that charges of falsi 
fication of accounts or forgery against the^ pro 
moters of a company can only be tried under 
S. 236 of the Companies Act. A penal enactme 
in a special Act is no bar to a prosecution tinder 
the Penal Code. A prosecut.on of the promotes 
of a company under the Penal Code on such 
charges is therefore perfectly legal. (Coins'er 
and Bajpai, JJ.) Emperor v. Bish* £ Sab,ai. 

R. (1937) All. 779 = 1937 A.W.R. 748=1937 A.w 

J. 1073=171 I C. 994=10 R A :! 5. 0= A 19 ??o-A X 
R. 935=39 Cr.L.J. 38=1937 A.Cr.C. 119-A.i- 

R. 1937 A11. 714. 


-- w. -f '-cr -- f / W 1 7 Ml /It. 

misfeasance—Subsequent suit against them for ■ C/ .„ A/ ,_ rnmhauv directors Pro¬ 
compensation for misfeasance and fraud-If —S ^Tallreach of trust- 


compensat 

C °If^the company is being wound up the remedy 
against a delinquent director whether for neglig¬ 
ence, fraud or misfeasance is under S. 235, Com 


secution by police fo 
Sanction—Necessity orotection to 

company promoters and^dtrectors against prosecu- 
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tions for breaches of trust. That section is intend¬ 
ed to safeguard the interests of the shareholders 
of a company which has failed to prevent what 
remains of their money from being wasted by the 
liquidator on unprofitable criminal prosecutions. 
But there is nothing which restricts the powers of 
the police or of any private person to file a com¬ 
plaint of criminal breach of trust against a com¬ 
pany director or any other person, and the police 
do not require sanction to prosecute for criminal 
breach of trust. ( Newsam , J .) Mehta v. Empe¬ 
ror. 1937 M.W.N. 1122 (2). 

-S. 237 — Scope—Compliance with — Prosecu¬ 
tion of promoters of company — Procedure — 
Direction by Company Judges of High Court—If 
condition precedent. 

The Official Liquidator of a company who was 
appointed by the High Court during the winding 
up of the company wrote to the High Court stat¬ 
ing that on going through the account books and 
the records of the company he found that the 
promoters of the company had committed various 
acts of dishonesty amounting to criminal breach 
of trust and manipulation of accounts and ins¬ 
tances of false affidavits and wrong returns and 
that it was advisable that they should be prosecu¬ 
ted. The Company Judges of the High Court 
were of opinion that there was a prima facie case 
against the promoters and desired that the matter 
be investigated and, if the evidence were found 
sufficient, that the promoters be pul on their trial. 
The Registrar of the High Court forwarded the 
Official Liquidator’s letter to the Police under 
■cover of a letter which stated that the Court consi¬ 
dered it a fit case for inquiry by the Police. The 
promoters who were prosecuted and put on their 
.trial pleaded that the prosecution was illegal for 
the reason that the procedure laid down by 
S. 237, Companies Act, was not followed. 

Held, that the provisions of S. 237 had been 
substantially complied with, and even assuming 
that it was not so, the Act nowhere laid down that 
•there could be no prosecution on a criminal charge 
otherwise than upon a direction by the Company 
Judge or Judges of the High Court, and the trial 
was consequently not at all illegal. (Collister and 
Bajpai, J J .) Emperor v. Bishan Sahai Vid- 
"Yarthi. I.L.R. (1937) All. 779=1937 A WR 
748=1937 A.Cr.C. 119=1937 A.L J. 1073=171 
I.C. 994=10 RA. 350=1937 All.L.R. 935=39 
Cr.L.J. 38=A.I.R. 1937 All. 714. 

- S. 240 —Entries in books of company—Pre¬ 
sumption — Contributory denying transaction — 
Burden of proof. 

Entries in the books of a company are prima 
facie evidence of the transaction to which they 
relate and it is for the contributory denying the 
transaction to rebut that evidence and disprove 
the entries recorded in books of the company and 
rebut the presumption arising against him. The 
proof of tfie entries by the manager and the ac¬ 
countant of the company is sufficient to shift the 
onus to the contributory to disprove the transac¬ 
tion, and the mere fact that the contributory states 
on solemn affirmation that he did not enter into 
the transaction and has repudiated the transac¬ 
tion will not save him from his liability. (Dm 
Mahomed, J.) Kesar Singh v. Joint Official 
Liquidators. 169 I.C. 643=10 R.L. 28=39 P 
X.R. 136=A.I.R. 1937 Lah. 61. 


COMPANIES ACT ( 1913 ), S. 270 . 


S. 241— Inspection of documents—Order 
of—Discretion of Court. 

S 241 places the matter of ordering inspection 
of documents in the discretion of the Court and 
when once this discretion has been exercised in 
favour of contributory or creditor, it will not be 
interfered with by the Court, merely on the 
ground that he is likely to use the information 
obtained on inspection, in the interest of directors 
yet to be examined. {Din Mahomed, J.) Peo¬ 
ple's Bank of Nothekn India. Ltd. In the 
matter of. 171 I.C 549=10 R.L. 211=A.I.R. 
1937 Lah. 82. 

--S. 243 Resolution for voluntary winding 

up—Declaration by Court that it was void—Effect 
on proceedings taken between resolution and de¬ 
claration—Rule in Morris V. Hdvus—Applicabi- 
lity—Resolution tainted by fraud. 

The rule in Morris v Harris, (\<J27) A.C. 252, 
that the effect of a subsequent declaration of the 
Court that a resolution for voluntary winding up 
was void is not to invalidate any proceedings 
which have been taken at a time when the resolu¬ 
tion was not declared to be invalid does not apply 
to a case where the transaction, that is, the re¬ 
solution is tainted by fraud. (Milter and Patter¬ 
son, JJ) Ckeet v Gangaraj Gulraj Firm 
I L.R. (1937) 1 Cal. 203=170 I.C. 214 = 10 R C 
111=64 C.L.J. 280=A.I.R. 1937 Cal 129. 


S. 270 Construction — If exhaustive 


“Shall include:' 

As a matter of construction, S. 270of the Com¬ 
panies Act, is clearly not exhaustive. The words 
“shall include” do not amount to “shall mean and 
include. ( Rangnekar, J.) /„ re Strauss & Co., 
Ltd. 167 I.C. 85=9 R.B. 276=38 Bom.L.R. 
1080=A I.R. 1937 Bom 15. 


-S. 270— "Unregistered company”—Foreign 

company not consisting of more than seven mem¬ 
bers. 

A foreign company, whatever the number of its 
members may be, which is not registered in 
British i nd,a ’ win come within the second part of 
b. 270 of the Companies Act, and will be an “un¬ 
registered company” for the purposes of part IX 
of the Act• /.) /„ rr Strauss & 

Co., Ltd. 167 I C- 85=9 R.B. 276=38 Bom L R 
1080=A.I.R. 1937 Bom. 15. ° ’ K ‘ 

T* Ss - and 271—Scope—Foreign unregis¬ 
tered company not consisting of more than seven 
members—Jurisdiction of British Indian Court to 
wind lip — Ivtndmg up order by foreign Court if a 
bar — Procedure. 

A Court in British India has jurisdiction under 
bs 2/0 and 271 of the Companies Act to wind up 
as an unregistered company, a foreign company, 
whatever the number of its members", whether or 
not consisting of more than seven members, if it 
has an office and assets within its jurisdiction ; 
and the mere fact that an order for winding up* 
of the company has been made by a competent 
Court of the place of the Company's incorpora¬ 
tion cannot make any difference to the jurisdic¬ 
tion of the Court in British India. In such a case 
the order will sometimes be restricted, and the 
sanction of the Court will be required if further 
proceedings are taken, and the liquidation in 
India will be ancillary to the Court where the 
company is incorporated. But in spite of its 
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COMPANIES ACT (1913), S. 277-L. 

desire to assist the foreign Court, the Court in 
British India will not give up the forensic rules 
governing the conduct of its own liquidation. 
( Rangnekar , /.) In re Strauss & Co, Ltd. 167 
I.C. 85=9 R.B. 276=38 Bom.L.R. 1080=A.I.R. 
1937 Bom. 15. 


COMPANIES ACT (1913), S. 282 ; '.U; > 

under the section. (Leach, C.J. and Varada- 

Doss Connell and Lobo I.LR. 
(1938> Mad. 292=176 I.C 592=11 R M 123— 
1937 M.W.N. 1099=46 LW 86 9=AIR 1938 
Mad. 124=(1937) 2 M.L.j. 848. 1 ' 3 


-S. 277-L— Ingredients of offence. 

Where the evidence does not warrant the con¬ 
clusion that an ordinary director of a company 
was knowingly and wilfully a party to the de¬ 
fault to maintain the requisite cash reserve, he 
cannot be convicted under S. 277-L of the Com¬ 
panies Act. ( Lakshmana Rafr, J.) Neela- 
kantan Nambisan, In re. 51 L.W. 434 (1) = 1940 
M.W.N. 537=(1940) 1 M.L.J. 478 (1). 

-S. 277-N — Scope and object of — Court not 

satisfied as to solvency—Order for stay, if can be 
passed . 

It was never the intention of the Legislature in 
enacting S. 277-N of the Companies Act that a 
company in an insolvent position should be allow¬ 
ed to continue its operations under the protec¬ 
tion of the Court and that those who had dealings 
with the company should be prevented from seek¬ 
ing legal remedies to which they would otherwise 
have been entitled. The Court could only under¬ 
take the responsibility of barring these legal re¬ 
medies to which the people would ordinarily be 
entitled if it was certain within reasonable limits 
that they would not suffer any real loss by being 
deprived of these remedies. Where the Court is 
not satisfied that the company is in a solvent 
condition essen ially an order under S. 277-N 
cannot be passed. ( Allsop, J.) Benares Bank, 
Ltd., Benares, In re. I.L.R. (1939) All. 938=185 
I.C. 388=12 R.A. 317 (2) = 1939 A.W.R. (H.C.) 
707=1939 A.L.J. 1009=1939 Comp. C. 321=A. 

I. R. 1939 All. 726. 

-S. 277 — Scope-Foreign company — Non¬ 
registration in British India—Effect on right to 
sue in British India. 

A foreign company registered in the foreign 
state is entitled to file suits and maintain actions 
in British India, and it is not necessary that it 
must register itself in British India for that pur¬ 
pose. The default on the part of the foreign 
company in fulfilling the requirements of S. 277 
of the Companies Act does not disable it from 
maintaining a suit in British India. ( Divatia, 

J. ) Shamrao Krishnaji v. The United House 
Building and Engineering Society, India, Ltd., 
of Bangalore. 166 I.C. 294=9 R.B. 235=38 
Bom.L.R. 1092=A I.R. 1937 Bom. 24. 

- S. 281—Applicability—Company—Winding 

up—Directors entering into contract and making 
payments during—Liability of—Right to benefit 
of S. 281. See Companies Act, S. 235. A.I.R. 
1937 Pat. 293. 

- S. 281 — Scope—Power of Court under — 

Grant of relief to director from liability for 
negligence — Conditions a 

The power to relieve a director from the con¬ 
sequences of his wilful negligence is placed in 
the hands of the Court under S. 281 of the Com¬ 
panies Act when the Court is convinced that the 
director has acted honestly and reasonably. 
Where it cannot be said that he has acted reason¬ 
ably, though he may be said to have acted honest¬ 
ly, the Court has no power to grant any relief 


S 282 Applicability—False balance sheet 
—Item shown as “Deposits by others'• not the 
total of deposits but net amount after\deducting 
l P an to firm—Loan not separately shown — 
Managing directors interested in debtor firm— 
Offence-Breach of S. 282— Tests. 

The Managing Directors of a Cotton Mill 
which did not carry on banking business, but 
received deposits in cash from its customers 
with the object of merely assisting its working 
capital issued a balance-sheet showing a certain 
amount as “Deposits by others." The amount, 
however, represented not the total figure of 
accumulated deposits but an incorporated net 
figure, being the net balance of a deposit account 
after deducting a loan and interest thereon, ad- 
vanced by the Managing Directors to another 
Mill in which the Managing Directors were 
interested. The loan to the latter Mill was not 
shown separately on the loan side or anywhere 
in the balance-sheet. 

Field, that a loan and a deposit being obviously 
items differing completely in principle from the 
balance-sheet point of view, ought to appear on 
different sides, one as an asset and the other as 
a liability and that the act of consolidating the 
two and presenting them as one item in the 
balancs-ebeet was a striking case of non-disclo¬ 
sure, amounting to suppression of the truth ; and 
there being a statement false in material parti¬ 
culars, the Managing Directors were guilty of an 
offence under S.. 282 of the Companies Act and 
liable to conviction thereunder. 

Per Cunliffe, J. —Balance-sheets and prospec¬ 
tuses are governed by the same principles of law 
with regard to the making of false statements; it 
is the effect upon the ordinary investor, reading 
the statements in ordinarily careful manner in 
which an investor would do which has to be con¬ 
sidered when the Court has to find whether a 
breach of S 282 has been commited. 

Per Henderson, J. —A balance-sheet which does 
not disclose the true state of affairs of a com¬ 
pany is not a properly drawn up balance-sheet; 
and the opinion of an auditor that it has been 
properly drawn up is of no value whatsoever. 

(Cunliffe and Henderson, JJ.) Superintendent 
and Remembrancer of Legal Affair?, Bengal v. 
Akhil Bandhu Guha. 166 I.C. 163=9 R C. 478 
=38 Cr.L.J. 151=40 C.W.N. 1341=A.I.R. 1936 
Cal. 680. 

-S. 282— Balance-sheet — Suppression of ad¬ 
vance by bank and showing only net amount of 
deposits after deducting advance—Plea of over¬ 
draft — Sustainability. 

Per Cunliffe, J. —There can never be an over¬ 
draft based on a deposit account. Overdrafts 
are the usual accompaniments of current 
accounts. 

Per Henderson, J. —A banker, in drawing up a 
balance-sheet, must disclose both loans an< * ?~ er ” 
drafts ; and it does not make the slightest differ¬ 
ence whether a particular advance made by him 
is a loan or an overdraft, when the question is as 
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to the suppression of an advance from the 
balance-sheet. ( Cunliffe and Henderson, JJ.) 
Superintendent and Remembrancer of Legal 
Affairs, Bengal Akhjl Bandhu Guha. 166 
I.C. 163=9 R.C. 478=38 Cr.L.J. 151=40 C.W. 
N. 1341=A.I.R. 1936 Cal. 680. 

-S. 282— “Wilfully”—Meaning of. 

Per Cunliffe, J .— The term “wilfully" in S. 282 
of the Companies Act does not embody the idea 
of a criminal mentality. The word means nothing 
more nor less than the spontaneous action of a 
person who is a free agent. It is not a term of 
art, but a legal expression to be fitted to the cir- , 
cumstances being considered by the Court and to 
be interpreted according to the facts of each 
case. ( Cunliffe and Henderson, J J .) Superin¬ 
tendent and Remembrancer of Legal Affairs, I 
Bengal v. Akhil Bandhu Guha. 166 I.C. 163= 

9 R.C. 478=38 Cr.L.J. 151=40 C.W.N. 1341 = 
A.I.R. 1936 Cal. 680. j 

-S. 282-B (1) (as amended in 1936) — 

Company—Security deposited by employee—If 
trust money—Right to priority. See Company — 
Winding up. 1938 M.W.N. 1337. 

-S. 282-B—Employees’ cash security fund— 

Company depositing same in Scheduled Bank— 
Latter—If becomes trustee. See Banker and 
Customer— Relationship. 1939 M.W.N. 1066. 

-S. 282-B— Scope and effect of — Company — 

Employees' Provident Fund deposited in Bank — 
Liability of Bank as trustee—Extent of. j 

The fact that a Bank is given notice that 
money deposited is trust money does not make 
the Bank a trustee thereof. The legal conse- \ 
quence of such notice is only that the Bank should 
not participate in a breach of trust by the trustee. 
S. 282-B of the Companies Act imposes on a com¬ 
pany a duty to invest all provident fund moneys 
in securities mentioned in S- 20 of the Trust Act, 
and all such moneys belonging to the Fund at the 
commencement of the Companies Act which are 
not so invested shall be invested in such securi- i 
ties by annual instalments not exceeding ten in 
number and not less in amount than one-tenth of 
the whole amount of such moneys. On the 
coming into force of S. 282-B, if the said moneys 
are not invested in any such securities as are men- ! 
tioned in 5. 20 of the Trusts Act, the obligation 
of a company is to invest a tenth of the said 
moneys in that year and in every succeeding year 
in the authorised securities, and the balance of 
the moneys can be invested in any authorised 
Bank or Banks according to the rules of the ins¬ 
titution. In so far as a company has not invested 
the said sum in any authorized security the com¬ 
pany is guilty of a breach of trust, and a Bank 
holding the moneys in deposit must be held to 
participate in that breach of trust, and the Bank 
can therefore be compelled to restore such trust 
fund, i e., in respect of so much of the provident 
fund as it is obligatory on the company to invest 
in authorised securities. (Venkataramana Rao, 
J .) East Tanjore E. S. C. Employees’ Provi¬ 
dent Fund v. Official Liquidator, T. N. and Q 
Bank, Ltd. 1939 Comp.C. 275=1939 M.W.N - 
1068=A.I.R. 1940 Mad. 184. 

— — S. 282-B— Scope and effect of—Company — 
Employees' security amount and provident fund — 
Deposit in Bank prior to coming into force of 


COMPANIES ACT (1913). Sch. I, Table A, 

Art. 73. 

section — Renewal after coming into force — Effect 
— Breach of trust by Bank — Extent of liability. 

Where a company has deposited its employees' 
security fund and Provident Fund in a Bank 
prior to the coming info the operation of S. 282-B 
of the Companies Act, as amended in 1936, and 
the deposits is renewed after that section came 
into force it cannot be said that the renewal con¬ 
stitutes a breach of trust on the ground that the 
moneys are not invested in approved securities 
mentioned in S. 20 of the I rusts Act as required 
by S. 282-B of the Companies Act So far as the 
amount of the security deposit is concerned, 
there can be no breach of trust, because the 
Bank is not a trustee in respect of the same, 
although the company may be a trustee and the 
money may be trust money in its hands, in 
regard to the provident fund deposit, there can 
be a breach of trust only in respect of so much of 
it as is required to be invested in authorised 
securities, namely, the annual instalments for the 
year or years in question, and there can be no 
breach of trust in respect of the balance. (Ven- 
kataramana Rao, J.) Tkichinopoly-Tennure 
Hindu Permanent Fund, Ltd. v. Official I iqui- 
dator, T. N. and Q. Bank, Ltd. 1939 M.W.N. 
1069=1939 Comp.C. 281. 

-Table A, Cls. 21 and 22 —Applicability in 

India. 

Obiter. — Clauses 21 and 22, Table A, while 
appropriate to system such as that prevailing in 
England under which a legal title from a deceas¬ 
ed person can only be traced either through pro¬ 
bate or through letters of administration, are 
hardly so appropriate to a system under which a 
legal title by devolution may be obtained, apart 
altogether from and without either probate or 
letters of administration. ( Bratind , J.) Kasi 
Viswanathan Chf.ttiar v. Indo Burma Petro¬ 
leum Co., Ltd. 162 I.C 127=8 R R. 538=A.I.R. 
1936 Rang 52. 

-Sch 1, Table A, Art. 73— Construction. 

Art. 73 limits the directors’ authority to 
borrow. The requirement of the article is that 
the directors shall so restrict their borrowing 
that the amount for the time being remaining un¬ 
discharged shall not exceed the limit specified. 
The intention of the article is not satisfied by 
treating it as a direction that beyond the specified 
limit further borrowings, though not prohibited, 
are to be expended in reduction of existing loans. 
Where however the loans, although in excess of 
the authority of the directors, are not ultra vires , 
the money having been received by the company 
and applied for its purposes, the Official Liquida¬ 
tor of the company cannot, during the winding 
up proceedings, reduce the balance outstanding at 
the date of liquidation by disputing the liability 
of the company to pay the whole sums advanced. 

(Sir George Rankin.) T. R. Pratt (Bom ), Ltd. 
v. M. T., Ltd. I.L.R (1938) Bom. 421=42 C W 
N. 733=174 I.C. 545=1938 O LR. 223=4 B R 
540=10 R.P.C. 267=67 C LJ 338=1938 ALR 
359=32 SLR. 517=1938 O.W N. 859=40 Bom 
LR. 1109=A.I.R. 1938 P C. 159 (P C.). 

-Sch. I, Table A, Art. 73 —Construction and 

scope—Borrowing by directors in excess of limit 
— Effect—Claim by creditor for amount not in 
excess of limit—Maintainability—Rule in Clay¬ 
ton's case — Applicability. 
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Though the borrowings by the directors of a 
company may have at times exceeded the limits 
fixed by Art. 73 where the claim made by a cre¬ 
ditor lending money is not in excess of the 
amount limited, the claim cannot be challenged 00 
the ground that the incurring of the debt was 
ultra Hires. The rule in Clayton's case has no 
application where the question is between 
borrowed intro vires and moneys borrowed K tra 
liras. As soon as the amount due comes below 
the limit, the borrowing is authoriseed u:nderArt_ 
73 and the presumption would be that the 
moneys already repaid represented the moneys 
Wowed Ultra vires which never became the 
oroperty of the company, but remained the pro¬ 
perty of the lender. In a case where he borrow- 
f ne is ultra vires the directors, and not ultra v.res 
i£ g Lmnanv the money can be recovered in an 
th Ln fo P r money had and received. ( Beaumont , 

™ jW aX J.) T. R. Pratt ( Bombay), Ltd. 
C J V a r ’ d SASSONAND Co., Ltd. 60 Bom. 326=37 
Rom LR978=161 I.C. 126=8 R.B. 317=A.I. 

r 1936 Bom. 62. 

C ° AnURis of Association. 

Directors. 

Meeting. 

Shares. 

Winding up. 

Articles of Association. 

__ .Articles of Association—Alteration of 

ehrrial contract in—Powers of company. 

^There is a very clear distinction between the 
rel ition of a shareholder to a company in regard 
I® his shares and his rights against the company 
• ° regard to other contracts. Although the regu¬ 
lations contained in a company's Articles of Asso- 
!hat°PP are revocable by special resolution, a 
special contract may be made with the company 
In the terms of or embodying one or more of the 
Articles, and a company cannot break its con- 
tracts by altering its Articles. When dealing 
w?th contracts referring to revocable Articles, 
Tnd especially with contracts between a member 
of the company and the company respecting his 
share, care must be taken not to assume that the 
contract involves as one of its terms an Article 
which is not to be altered. If the Court sees that 
a contract involves as one of its lerms that an 
Article is not to be altered, then the company is 
not at liberty to alter that Article so as to break 
that contract. ( Reilly. CJ. and Abdul Gliam. J.) 
rTsappa v Asiatic Government Security Life 
Assurance Co , Ltd. 43 Mys.H.C.R. 396=16 
MysL.J.448. . . . , 

_ _Articles of Association—Borrowings of 

managing agent specifically excluded. 

Where the articles of association specifically 
ox-eluded from the managing agent s powers, that 
of borrowing, but nevertheless such a managing 
agent borrows money and spends it, the company 
isnot liable for the debts when the borrovvings 
were neither bona fide nor necessary for jhe busi¬ 
ness of the company. (Hamilton and Radha 
Krishna , JJ ) The Equity Insurance Co.. Ltd 
v Messrs. Dinshaw & Co , Ltd. ^Bankers). 15 
T urk 515=186 I C. 813=12 R.O. 345 = 1940 
Comp.C 93=1940 A.W.R. (C.CT 141=1940 O. 
D/EL 161=1940 O.A. 255=1940 O.W.N. 274—A. 
XR. 1940 Oudh 202. 


COMPANY. 


- Articles of Association — Construction — 

Forfeiture clause—Enforceability of. 

There is a distinction which must be recognized 
between a clause in the Articles of Association of 
a company providing for forfeiture of shares 
held by a shareholder on the happening of certain 
events, and a clause providing for a lien. The 
Articles are a contract between the company and 
its members and a provision therein authorising 
forfeiture is enforceable and cannot be regarded 
as constituting a penalty. Where there is a pro¬ 
vision for forfeiture on the happening of certain 
events, it operates as an extinction of all interest 
incidental to the shares, if the events happen. 
(Panckridge , /.) Surajmall Mohta v. Ballabh- 
das Mohta. 63 Cal. 531. 

-Articles of Association—Preference shares 

not free from income-tax—Dividend at seven and 
half per cent, subject to tax—Right of company to 
deduct tax when no tax payable by company. See 
Income-tax Act, Ss. 10 (2) (vi), 14, 19 and 20. 
42 Bom.L.R. 57 (F.B.). 

-Articles of Association—Provision for 

automatic re-election of directors—Construction 
—Applicability to co-opted directors. See I.L.R. 
(1940) 1 Cal. 560. 

- Articles of Association—Provision in for 

varying sets of circumstances — Validity. 

There is nothing in the Companies Act which 
requires that articles of association must be rigid 
and may not in themselves provide for varying 
sets of circumstances. ( Weston, J .) Topandas 
v. Yeotmal Electric Supply Co. 1940 Comp.C. 
133=A.I.R. 1940 Sind 87. 

- Articles of Association—Requirement as 

to number of managing directors—Appointment 
of a lesser number — Effect—Legality of their 
acts. 

Where the articles of association required that 
the Board of managing directors should consist 
of a certain number, but as a matter of fact a 
lesser number only is appointed, they are not 
entitled to exercise the functions of'the Board of 
managing directors and any resolutions passed by 
them are not valid. ( Allsop , J.) Vishwanath 
Prasad Jallan v. Holyland Cinetone, Ltd., 
Benares. 185 I.C. 501 = 12 R.A. 330=1939 A. 
W R. (H.C.) 746=1939 A.L.J. 950=1939 Comp. 
C. 324=A.I.R. 1939 All. 739. 

- Articles of Association—Right of inspection 

of records given to members under—If can be 
limited by rules. 

A power to regulate a right cannot be used to 
abrogate it. If a member has under the Articles 
of Association a contractual right of inspection 
of the minutes of the committee of the associa¬ 
tion, the right cannot be reduced by the power 
given under the Articles to the committee to 
make rules, into a mere right to claim inspection 
subject to the committee’s approval. No matter 
how limited the grounds for refusing inspection 
might be, making the right of inspection a matter 
of discretion of the committee, fundamentally 
alters the Articles for, a contractual right ot 
inspection, just as a statutory right of mspec- 

tion. can be exercised whatever the motive 

interest of the member may be. 

Rameswar Lal v. Calcutta Wheat and bEED 
Association, Ltd. 178 I.C. 861=11 R.C. 4Z0— 

42 C.W.N. 161=A I.R. 1938 Cal. 89. 
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- Articles of Association—Right of inspection 

of records given to members under—If implies 
right to take copies—Common law right of mem¬ 
bers. 

A contractual right of inspection does not of 
itself imply a right to take copies, any more than 
a statutory right would do. In the case of a 
statutory riuht of inspection the Court will not 
imply a right to take copies unless the statutory 
right would otherwise be of no avail, or practi¬ 
cally useless. The Court is bound by a stricter 
rule when a question of implying a term in a con¬ 
tract arises than in the case of a statute. S. 21 of 
the Companies Act merely converts the Articles 
of Association into a contract between the com¬ 
pany and its members. If the Articles give to its 
members a right to inspect the minutes and there 
is nothing to show that the intention was to give a 
right to take copies of the minutes, the Articles 
must be construed to mean that the members, 
though given a right to inspect the minutes, could 
only take copies of them if that were permissible 
under their common law rights. If the interests 

of members are sufficiently protected by the com¬ 
mon law, there is no necessity for implying any 
greater rights in their contract. The members 
are not entitled under their common law right to 
take copies of the minutes if their interest is not 
different from that of their fellow members, and 
if they have no special object of their own. 

( Remjry , J.) Rameswar Lal v. Calcutta 
Wheat and Seed Association, Ltd 178 I.C. 861 
=11 R.C. 420=42 C.W.N 161=A.I.R. 1938 
Cal. 89. 

Defamation statement that company will 


not survive for twelve years or long enough to 
fulfil its obligations—Suit by—Burden of proof. 
See Tort—Defamation. 37 Bom.L.R. 1033= 
A.I.R. 1936 Bom. 114. 

Directors 

Directors—Act of directors ultra vires — 


Ratification by shareholders — Validity. 

To render valid an act of the directors of a 
company which is ultra vires the acquiescence of 
shareholders must be of the same extent as the 
consent which would have given validity from 
the first, vis., the acquiescence of each and every 
member of the company. Of course, this acquie¬ 
scence cannot be presumed unless knowledge of 
the transaction can be brought home to every one 
of the remaining shareholders. By knowledge 
of the transaction is clearly meant knowledge of 
the invalidity of the transaction. There can be 
no ratification without an intention to ratify, and 
there can be no intention to ratify an illegal act 
without knowledge of the illegality. (1869) 3 H 
L. 17 1 , Foil.; (1877) 2 A.C. 366, Rel. on. ( Lord 
Romer.) Premila Devi v. Peoples Bank of 
Northern India, Ltd. I.L.R. (1939) Lah. 1=1 
L.R (1939) Kar. 16 (P C ) = 178 I C. 659=11 R. 
P.C. 117=43 C.W N. 205=68 C.L.J. 567=5 B 
R 178=1939 Comp.C. 1 = 1939 M.W.N. 78=41 
Bom.L.R. 147=1939 O.W.N 249=41 P.L.R 
177=49 L W 444=1938 A W.R. 222=1938 O* 
L.R. 521 = 1938 All.L R. 922=A.I.R. 1938 P.C 
284=(1939) 1 M.L.J 98 (P C.). 

Directors—Application of assets to other 


COMPANY. 

The assets of the company afe entrusted to the 
directors to be applied to certain defined objects 
and they are responsible as for a breach of trust 
if they apply them to other objects. (Wort,J.) 
Peninsular Locomotive Co. v. Lancham Reed. 
168 I C. 786=9 RP 509=3 B.R. 477=A.I R. 
1937 Pat. 293. 


-•Directors— Bor rowings ultra vires —Credi¬ 
tor’s right of action—Rule in Clayton's case. See 
Companies Act. Sch. I. Table A Art. 73. 37 
Bom.L.R 978=A I.R. 1936 Bom 62. 

- Directors - Fees due to—Lien on for 

amounts due to Company. ' 

A company has usually a lien on shares or divi¬ 
dends due on them for realisation or m-mey due 
on them, but there is no authority for holding 
that it has any lien on fees due to a director. The 
Company cannot, without the consent of the 
director, adjust the fees due to him'towards in¬ 
terest due from hun on calls on shares which had 
not been paid in time. ( Dhide , J.) Punjab 
Electric Power Co.. Ltd. v. Suraj Kishan. 164 
I C. 586=9 R.L. 137=38 P.L.R. 941=A.I.R 
1937 Lah 62. 


Director—Fraudulent preference 


, . in his 

favour as creditor—If liable to be set aside. 

A director of a company is a trustee for the 
benefit of the Company and is a trustee for the 
creditors of the company to this extent that he is 
bound to apply all the assests for the benefit of 
all the creditors so far as they will extend If a 
director who is al o a creditor of the company 
knows that the company is in a state of insol¬ 
vency, that it cannot avoid being wound up, and 
with such knowledge obtains a hypothecation of 
the stock in-trade and out-tandings of the com¬ 
pany and thereby obtains undue preference to 
other creditors, hie transaction is tainted with 
fraud, and the same is liable to be set aside on 
the ground of fraud. {Nasim Ali and Edgley, 
JJ.) A. H. Maitomed Ismail & Co. v Sachida- 
nanda Bhattacharjee. 40 C.W.N. 769. 

—- Directors-Misuse of powers to their own 

advantage — Effect. 

If directors misuse their powers as directors 
for their own advantage, t c transaction as 
agamst the company is of no effect, and the Court 
will not inquire whether the company denved ny 
benefit from the transaction. {Lord Russell of 
Ktllowen.) E. B M. Company, Ltd. v. Dominion 

p a c.WIp C ) 0R P,C 74 = A I R 1937 


Director—Mortgage in favour of to dis¬ 
charge part of mortgage-debt due to Government 
Subsequent liquidation of company—Sale at the 
instance of Government—Suit by director to en¬ 
force morigage—Right to priority over pur¬ 
chaser in Government sale. See Bihar and 
Orissa Public Demands Recovery Act (1934) 
15 Pat. 762=A I R 1937 Pat. 151 


than defined objects — Liability. 

Q.. D .—131 


- -Directors—Position and liability of. 
Although the position of directors differs from 
that °t trustees in some respects, >e t to the extent 
ot their being entrusted with the moneys of the 

V* are jointly and 
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Directors—-Powers of — Sdle of assets. 


... ■ xyirrc*c/ra-~z ~~ , r 

The assets of a company cannot be disposed ot 
by a resolution of the Directors only.; They tan 
only be disposed of after the resolution of the 
shareholders passed at a special' meeting called 

for the purpose of winding up ompan ^ 

disposing of its assets. A resolutibn P* SS ^.J^ 

the P Bo ird of Directors of a company, autho ^ f z J^ 
one of their members to sell the assets of the 
company for satisfaction q£ its debts, is ultra 
rir* and a transfer of property effected in pur¬ 
suance of such resolution is lpeffectua to pass 
till* in the transferee so as to entitle him to 
bring a sm. uX ‘ O. 21,S. W. C. P Code more 
soX the formalities in respect of the deed of 

transfer provided by the Articles of Association 

it the company have not been observed and the 
?/ansfer ha P s been effec.ednotby.be Director so 
authorized but by his agent whose authority to 
act for the company is not proved, (i Mostly and 
nL'klev Jf.) U Ba Din v. Janki Devi 178 I. 
C 583^41 R R - 249=A.I R. 1938 Rang. 447. 

_J_ Forfeiture of shares—Mode of effecting— 

^ c _ Articles of association— Construc- 

£Notice informing shareholder that if he did 
noi pay call money by fixed date his shares would 

be forfeited ^without further notice—Non-pay- 
effects forfeiture automatically. 
m One of the articles of association of a company 
provided that if any member failed to pay any 
call or instalment on the day appointed, the 
directors might serve a notice requiring him to 
Another article provided that the notice 

shall name a day and place of payment and shall 

<. tate in the event of non-payment the shares 
would be liable to be forfeited. A third article 
provided that if there was non-compliance with 
the notice, then by a resolution of the directors a 
forfeiture shall be effected of the shares m 
respect of which non-payment is made. A four h 
article directed that notice of forfeiture should 
he cent Two shareholders of the company 
received a notice from the company dated 
03 _11—38 to the effect that in pursuance ot 

the resolution of the Board, 

if there was failure to pay by 23—12— IWo, the 
rail in respect of the allotment money at the 
registered office of the company, the shares 
allotted to the shareholders would be forfeited 
without further notice as per the articles ot 
association of the company. The two share¬ 
holders did not pay the amount. In January, 
1939. at a meeting of the Board of Directors, a 
resolution was passed forfeiting the shares of a 

number of shareholders, but the names of these 

two shareholders were not included in the reso 
1 U f/”/d. that the company continued to treat these 

two persons as shareholders, and construing the 

notices sent to them, it must be held that unless 
payment was made by 23-12-1938 of the amount 
duetothecompany.it was the intention of the 
directors to proceed to forfeiture without giving 
any further notice of such intention. The not '^ 
contained reference to articles under which for 
feiture was made and the machinery to be foUow- 
ed and the notices were not notices in which on 
failure of the shareholders to comply with the 
navment required, automatically the forfeiture 
of the shares would follow. , T , he , s . har , eh ? ; ,d f e I! 

therefore were liable to be included in the list of 


COMPANY. • • K.:.i 

contributories in winding up proceedings. (Gen¬ 
tle, J-.) Guruswamy v. Official Liquidators, 
The Indo Carnatic Bank, Ltd. 1940 M.W.N. 
553. 

—— Management—Board of management — 
Power to frame by-laws delegated to Board — 
Gratuity to ex-employee in cases not covered by 
by-laws—Power of General Body to sanction 
award of. 

The Board of management of a company 
granted a gratuity to an ex-secretary, although 
the Gratuity Rules of the company did not per¬ 
mit such a grant. The Board of Management, on 
exception being taken to the grant by the Deputy 
Registrar of Co-operative Societies, amended the 
by-laws so as to permit the grant, and they placed 
the matter before the General Body. The latter 
passed a resolution at a meeting sanctioning the 
payment of gratuity. 

Held, that the matter only related to the ad¬ 
ministration and internal management of the 
affairs of the company and so long as the General 
body acted within the ambit of the Articles of 
Association, any act done by them in regard to 
the management of the company should be intra 
vires and not ultra vires; (2) that though the 
Board of managements was delegated the power 
to frame by-laws, that did not take away the 
power of the General Body to sanction and pay¬ 
ment of gratuity in exceptional cases not pro¬ 
vided for by the by-laws as framed by the Board 
of management. This power always vested in 
the General Body and could not be taken away by 
the mere fact of delegation ( Venkataramana 
Rao.J ) Venkatesa r a o v. Trichinopoly Dis¬ 
trict Co-operative Central Bank, Ltd. 1940 
M W N. 1004=52 L.W. 417=(1940) 2 M.L.J. 
488. 

Meeting. 

- Meeting—Meeting valid under substantive 

law whether can be invalidated by article of asso¬ 
ciation. . ... 

Quaere. —It is very doubtful if a meeting valid 

under the substantive law could be invalidated by 
an article of association. (Weston, J.) Topan- 
das v. Yeotmal Electric Supply Co. 1940 
Comp C. 133=A.I.R. 1940 Sind 87. 

- Meeting—Notice of — Contents. 

Notice of an extraordinary general meeting of 
the shareholders of a company must disclose all 
facts necessary to enable the shareholders to 
determine in his own interest whether or not he 
ought to attend the meeting. The pecuniary in¬ 
terest of a director in the matter of a special 
resolution to be proposed at the meeting is a 
material fact for this purpose. ( Reilly , C.J. ana 
Abdul Ghani, J .) Basappa v. Asiatic GoverN- 
ment Security Life Assurance Co., Ltd. 43 
Mys.H.C.R. 396=16 Mys L. J. 448. 

- Meeting on requisition—Date of requisition 

—If date of receipt of same — Presumption. 

In case of calling of a meeting on requisition, 
there is no presumption in law that the requisi¬ 
tion is received on the date it bears. (Weston, ■) 
Topandas v. Yeotmal Electric Supply Co. 
Comp. C. 133=A.I.R 1940 Sind 87. 

-Promoter—Brokers of company. 

memorandum of association of taking shares 
If promoter. See Companies Act, too* 
(1937) 2 M.L.J. 820. 
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Shares. 

- Shares — Allotment—Allotment not made 

ivithin reasonable time — Validity. 

R applied for shares on 10th August, 1930, and 
a sum of Ks. 250 was paid along with the applica¬ 
tion. The allotment was said to have been made 
on 17th October, 1931. A letter was also issued 
to R on 2nd March, 1932, asking him to pay allot¬ 
ment money as well as the call money and the 
company resolved to go into liquidation on 3rd 
March. 1932. 

Held, that R was not the purchaser of the 
shares of the company since shares were not 
allotted to him till 17th October, 1931, and also 
because no notice of allotment was ever sent to 
R. t Bhide, J .) Radhe Sham Bf.opar Co.. Ltd. 
v. Prabh Dayal Kam Dhan. 161 I C. 294=8 
R.L. 707 (1)=38 P.L.R. 788=A.I.R. 1936 Lah. 
16. 

- Shares — Allotment—Misrepresentations by 

Secretary—Whether bind company. 

If a Secretary of a company makes fraudulent 
misrepresentations to induce persons to take 
shares in the company, the comp ny would not be 
bound by them. The Secretary could not validly 
agree to any terms which were not contemplated 
by the Articles of Association or ran counter to 
them. (Young, CJ. and Din Mohammad, J ) 
Diwan Chand v. The Gujranwala Sugar Mills 
Co., Ltd. 173 I C. 165=10 R.L. 394=39 P.L.R. 
293=A I.R. 1937 Lah. 644. 


-— Shares—Conditional purchase—Conditions 

carried out—Subsequent breach of condition — 
Remedy. 

Where a person purchases some shares on 
condition that he would be appointed Chairman 
of the Local Board and he is allotted shares and 
appointed Chairman, but subsequently there is 
breach of the condition by his dismissal, his 
remedy is by an action for damages and not for 
getting his name removed from the register of 
shareholders. (Young, C.J. and Monroe, J.) 
Peoples Bank of Northern India, Ltd.. Hire 
17 Lah. 793=166 I C. 406=9 R.L. 375=38 P L 
R. 931=A.I.R. 1936 Lah. 700. 


- Shares—Forfeiture of—Strict fulfilment of 

conditions—Necessity for. 

In the matter of the forfeiture of shares, 
technicalities must be strictly observed. And it 
is not, merely the person whose shares are being 
forfeited who is entitled to insist upon the stiict 
fulfilment of the conditions prescribed for for¬ 
feiture. For, the forfeiture of shares may result 
in a permanent re^u-tion of the capital of a com¬ 
pany. The creditors are therefore entitled to see 
that the power of forfeiting shares is exercised 
strictly. Where the power of a company to for¬ 
feit shares has arisen, the Articles of Association 
U'Ually contain provisions as to the sending of 
notices and the like that may be regarded as being 
inserted merely for the protection of the share¬ 
holder affected. Such provisions may properly 
be regarded as being directory only ana capable 
of being waived by the individual shareholder. 
But no waiver by him can confer upon the com¬ 
pany or its directors a power of forfeiture that 
they do not possess, as for example, a power to 
forfeit shares for non-pa>ment of calls that are 
not yet due. (Lord Romer.) Rremila Devi v. 
Peoples Bank of Northern India, Ltd. I.L.R. 


-COMPANY, 

(1939) Lah 1=1.L.R. (1939) Kar. 16 <P.C.) = 
178 I C. 659=11 R.P.C. 117=43 C W N. 205= 
68 C.L.J. 567=5 B.R. 178=1939 Comp C. 1 = 
1939 M.W.N. 78=41 Bom.L.R. 147=1939 O. 
W.N 249=41 P.LR 177=49 L W. 444=1938 
A.W.R. 222 = 1938 O L R. 521 = 1938 All L.R. 
922=A.I.R 1938 P C 284 = (1939; 1 M L J 98 
(P .C.). 

Shares—Joint Hindu family—Certificates 
standing in name of one member—If negotiable. 

Share certificates arc not negotiable instru¬ 
ments, so as to make the person in whose name 
they stand the sole owner of the shares ; when the 
shares are held by a join Hindu family, it cannot 
be said that the members other than the member 
in whose name they stand have no right or inte¬ 
rest in them. ( Abdul Ghani and Singaravelu 
Mudaliar, JJ.) Akkithimmjah v. Rangaifa. 
16 Mys.L.J. 115=43 Mys H.C.R. 58. 


Shares Liability for, of subscribers of 
memorandum of association—Right to rescission 
of contract to take shares. 

A person who has signed the Memorandum of 

Association of a limited company at the lime of 

its formation and has agreed to take up a certain 
number of shares, is liable for call money in res¬ 
pect of those shares. He cannot plead that before 
the registration of the company he had repudiat¬ 
ed liability for the shares as he had been induced 
to take them by untrue representations made by 
the promoters. He is not entitled to rescission of 
his contract to take shares on the ground of mis¬ 
representation by the promoters. Before the 
registration of the company, the promoters were 
not the agents of the company, because the com¬ 
pany did not exist and therefore he could not 
have been induced to sign for the si ares by the 
misrepresentation of the company or its aeents 
(Skemp, J.) Banwari Lal v. Kundan Cloth 
Mills. Ltd. 18 Lah. 294=39 P.LR 760=17? 
I.C. 11 = 10 R L. 280=A.I.R. 1937 Lah. 527. 

-- Shares—Surrender of— Validity—Condi¬ 
tions for. 

Per Trial Judge Rupchand, H./.C.-There can 
be no valid surrender of shares in a limited com¬ 
pany, which arc not fully paid up. so as to ex¬ 
onerate a subscriber from his liabilin to pay for 
the shares agreed to be purchased by him in 
accordance with the memorandum, except where 
shares are forfeited as it involves a reduction of 

donc the ^notion of 
the Court must be obtained. A surrender which 

further r o vr. ° f re,easin £ a Shareholder from 

vafinf t 1 b> lty i n reS P CC , t of his shares is eq-i- 
valent to a purchase of the shares of the com¬ 
pany and is illegal, and null and void Such a 
surrender can only be supported under circum¬ 
stances which would justify a forfeiture of the 
shares. (Mehta and Lobo, JJ) Vazirmal 
Kewalram v. Makran Coast Steam Navigation 
Co., Ltd. 32 S L.R. 167=177 I C 57 7- K 

65=A.I R. 1938 Sind 187. 11 R S * 


-- -Shares—Transfer and allotment 0 f—Dis¬ 
tinction oetween. J 

An allotment of shares is an act of the Com- 
pany by -which the applicant for shares becomes 
the holder of unappn priaied shares: while 
shares standing in the name of A cannot be allot¬ 
ted to B by the Company even with A's consent 
such shares may be transferred by A to B the 
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Company’s powers of interference in respect of 
such transfer being determined by its Articles of 
Association. ( Young C.J. and Monroe, J.) Mum- 
taz Bank, Ltd. v Sayed Masud Ali Chishti. 
175 I.C. 17=10 R.L. 656=40 P.L.R. 52=A.I.R. 
1937 Lah. 812. 

- -Shares—Transfer of—Delay in according 

sanction—Payment of dividend to transferor 
Liability of company for damages to transferee. 

A slight delay in according sanction to a tians- 
fer of shares would not justify a payment of 
dividends to a person not yet entered as a mem¬ 
ber on the books of the company Such a delay 
would not make the company liable to an action 
for damage, for payment of the dividend to the 
transferor whose name appears on the books of 
the company at the time. (Beckett, J ) Sona- 
wala v. Lahore Electric Supply Co. Ltd, 
LAHORE 159 I C. 766=8 R.L. 427=38 P.L.R. 
742 =A I.R. 1936 Lah. 207. 

- Share holders—Right to sue— Right of 

minority to sue majority of share-holders. 

An individual share-holder or a minority of 
share-holders in a company can sue the majority 
of the share holders, where the acts complained 
of are of a fraudulent character or beyond the 
powers of the company. The suit cannot be 
thrown out on the ground that the plaintiff or 
the plaintiffs did not give the company an oppor¬ 
tunity of expressing its views whether litigation 
should be undertaken. The rule that it is the 
company which must decide whether or not hti- | 
cation should be undertaken applies only to cases 
where the act complained of is ratifiable. It is 
inapplicable where the act complained of is frau¬ 
dulent or ultra vires of the company, as it could 
not be ratified by any majority. (Nasim Alt and , 
Remfrey.JJ ) Dhakrswari Cotton Mii.ls, I to. 

Nil Kamal Chakravarty. I L.R. (1938) 1 
Pal 90=173 I.C 622 = 10 R C. 555=41 C.W.N. 
1137 = A.I.R. 1937 Cal. 645. 


Winding up. 

-- Winding up—Call order—Defendant hold¬ 
ing share in company registered in Indian State 
and residing in British India—Call order made 
against him by State Liquidation Court — Enforci- 

bility. , , . 

In a personal action, a decree pronounced by a 
Court of a foreign state in absentem , the defen¬ 
dant not having submitted lo its authority, is by 
international law a nullity. Where the defendant 
w ho is a shareholder in a company registered in 
an Indian State and is a resident of British India, 

does not appear before the State Liquidation 
Court, before which the liquidttion proceedings 
in respect of the company are started, and does 
not submit to the jurisdiction of the Liquidation 
Court, a call order made against him by the 
Liquidation Court, in absence of an express agree¬ 
ment in the Articles of Association that the dis¬ 
putes with the share-holders should be settled by 
the State Court, is without jurisdiction and can- j 
not be enforced as such in British India. It is i 
necessary that the liquidator suing the defendant 
in British India should prove .11 neressary facts 
to establish his liability. It is also necessary, in 
order to allow the plaintiff to succeed, that the 
call order for the particular amount was neces¬ 
sary and just- The mere fact that the call order 1 


was made does not amount to such proof. (Addi¬ 
son and Din Mahomed, JJ.) Modern Chemical 
Works, Ltd., Baroda v. Man Mohan Nath Dar. 
181 I.C. 392=11 R.L. 820=40 P.L.R. 819=A.I. 
R. 1938 Lah. 559. 

- Winding up—Company having debenture 

account with Bank on security of block and machi¬ 
nery—Money realized by liquidator from lease of 
mills — Bank, if entitled to the money. 

A company which went into liquidation had 
dealings with a Bank under the head of debenture 
account on the security of block and machinery. 
Under the direction of the Court, the liquidator 
leased out the mills and realized some money. 
The contention of the Bank with regard to the 
debenture account was that the Bank was a 
secured creditor and, therefore, all the money 
should be paid to it, that the income must form 
part of the security and that as soon as the order 
of liquidation was made, the securities were crys¬ 
tallized and it must enure for the benefit of the 
creditor. 

Held, that the security of the Bank as debenture 
holder was limited to block and machinery, and 
whether it was a floating security or fixed secu¬ 
rity, it created no new rights in the debenture 
holders, that the old security which is block and 
machinery remained and because the security had 
crystallized it did not mean that the Bank was 
entitled to the usufruct of the property and that 
its security as debenture-holder could not extend 
to the m >ney realized from the leases. (King, C. 
J. and Thomas, J.) Peoples Bank ok Northern 
India, Ltd. v. Lucknow Sugar Works, Ltd. 12 
Luck. 283 = 163 I.C 194=8 R O. 418 = 1936 O. 
W.N. 539=1936 O L.R. 343=A I.R 1936 Oudh 
338. 

- Winding up—Debt due by company not 

payable in presenti— Set-off against debt due to 
company—Debtor of company taking assignment 
of debt due by it—Claim to set off against debt due 
by him in liquidation proceedings—Sustainability 
—If fraudulent preference. 

Though a debt due by a company is not presen¬ 
tly payable, it can be set off against moneys owing 
to the company in liquidation. If a debtor of a 
company takes an assignment of a debt due by the 
company, before it goes into liquidation, a set off 
of the one against the other can be allowed in 
liquidation proceedings, and it would not amount 
to a fraudulent preference. (Gentle, /.) Anan- 
tara -ian v. Official Liquidator. T. N, & Q. 
Bank 187 1C. 531=12 R.M 730=50 L W. 
759=1939 M.WN. 1096=1939 Comp. C. 2§5= 
A.I.R. 1940 Mad. 157. 

- Winding up—Duty of Court. 

A Judge in winding up is the custodian of the 
interests of every cla>$ affected by the liquidation. 

It is his duty, even if it be in a voluntary liquida¬ 
tion, that opportunity offers, to see to it that all 
assets of the company are brought into the wind¬ 
ing up. In authorising the proceedings, especially 
if they may or will involve some drain upon the 
assets, he must satisfy himself as to their P^ ot)a " 
ble success, where they invove no possible charg 
on assets, he will nevertheless be carefuj to ^ 
that any action taken in the company s n 
under his authority is not vexatious or merely op¬ 
pressive. (Lord Blanesburgh.) Vernon Lloyd 
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Owen v. Alfred E. Bull. 9 R.P.C. 129=165 I* 
C. 695=44 L.W. 770=A.I.R. 1936 P C. 322 (P 

C) 

.— Winding up — Employee’s security for good 
conduct—Deposit of security money earning 
interest—Whether trust money—Employee’s right 
to claim priority—Companies Act, S 282 B (1). 

Where an employee of a Bank in liquidation 
applied to Court to be paid back a sum of money 
furnished by him as security for his post, in full, 
and in priority to the claim of any creditor, and 
on the facts of the case the question arose whether 
the nature of the relationship between the Bank 
and the employee in respect of the amount which 
was furnished by the employee as cash security 
in obedience to the rules of the Bank was one of 
trustee and cestui que trust or one of debtor and 
creditor. 

Held, that the amounts received by the Bank as 
security from the employees were held by the 
Bank in trust for the employees and they did not 
form part of the assets of the Bank divisible 
among its creditors. The principle of the general 
law of trusts is that when a sum of money is 
handed to another person who accepts it for a 
purpose declared at the time, a binding trust is 
constituted in respect thereof The fact that the 
person to whom the money is handed over hap 
pens to be a Bank does not affect the principle. 
Where a trust is complete, provision for payment 
of interest by the trustee would not make the 
trustee a debtor and from the fact of payment of 
interest alone the relationship of trustee and 
cestui que trust should not be negatived. If the 
matter was governed by the provisions of the 
Indian C>mpanics \ct, S. 282-B (1), as amended 
by Act XXII >f 1936, there can be no doubt that 
the answer will be that the relation between the 
Bank and the employee is one of trustee and 
cestui que trust (Venkataramana Rao, J.) 

(iOPALAKRISHNAN V. THE OFFICIAL LIQUIDATORS, 

T. N. andQuilon Bank, Ltd. 183 I.C. 203 = 12 
R M 254 (2)=1938 M.W.N. 1337=4 9 L.W. 181 
=1939 Comp. C. 60=A.I.R. 1939 Mad. 337= 
(1939) 1 M.L.J. 209. 


- Winding up—Execution against assets — 

Stay — Practice. 

Where there is a voluntary liquidation of a 
company, the general practice is to grant an order 
staying execution against the assets of the com¬ 
pany, and it is only in very special circumstances 
that the Court would depart from that general 
practice. (Lort Williams, J ) Rajbari Ice 
Factory, Ltd., In re. 41 CW.N. 597=1.L.R. 
(1937) 1 Cal. 632. 


- ;Winding up—Just and equitable grounds — 

Position of Court — Consideration. 

The position of the Court in determining 
whether it is just and equitable to wind up the 
company requires a fair consideration of all the 
circumstances connected with the formation and 
the carrying on of the company ; and the common 
misfortune which had befallen some share¬ 
holders in the company does not involve the con¬ 
sequence that the ultimate desires and hopes of 
the ordinary shareholders should be disregarded 
merely because there is a strong interest in 
favour of liquidation naturally felt by the holders 
of the preference shares. ( Lord Maugham .5 
Davis & Co. v. Brunswick (Australia), Ltd. 


COMPANY. 

161 I.C. 539=8 R.P.C 202=A.I R. 1936 P.C. 
114 (P C ). 

- Winding up—Just and equitable grounds— 

T c st . 

No general rule can be laid down as to the 
nature of the circumstances which have to be 
borne in mir.d in considering whether the^case 
comes within the phrase ‘just and equitable tor 
purposes of winding up. The decisive question 
must be the question whether at the date of the 
presentation of the winding up petition there is 
any reasonable hope that the object of trading at 
a profit, with a view to which the company is 
formed, can be attained. In considering that 
question, the guarantee of the preference shares 
should be left out of sight, except in s'- iar as it 
may have biassed the evidence on eithei sine. 
Where there was no question of a dead-b ek, nor 
was there any question of shareholders who base 
the voting power using that power for their own 
commercial interests outside the company in 
disregard of the interests of a minority, nor 
again, was there any question involved of an 
improper management of the company by the 
directors who were in control and the problem 
involved was of the nature of a business problem. 

Held, that if there was at the relevant time a 
reasonable hope of tiding over the period of deep 
depression and of emerging into a region in which 
the company might reasonably expect to carry on 
at a profit, there would seem to be no sufficient 
reason why the Court should wind up the com¬ 
pany under the j ust and equitable clause. ( Lord 
Maugham.) Davis & Co. z-. Brunswick (Aus¬ 
tralia) Ltp. 161 I C. 539=8 R.P.C. 202—A.I 
R. 1936 P.C. 114 (P.C.). 

- Winding up—Official Xiquidator—Position 

°f* .. 

The Official Liquidator representing a company 
is in no different position from any one else 
against whom a stranger or a third party makes 
a claim His only’ duty is to consider and if he 
thinks it is an admissible claim to admit, and if 
he thinks it an inadmissible claim to reject it; and 
accordingly he is not bound to call on the claim¬ 
ant to appear before him and make enquiry. 

( Roberts , C. J. and Braund, J ) Johnston v. 
Official Liquidator. 180 I.C. 69=11 R R. 379— 
A.I.R. 1939 Rang 46. 

- Winding up — Petition for — Future pro¬ 
spects of company—Duty of Court. 

There is obviously a great difference between a 
question of positive fact, such as the pecuniary 
position of a trading company at a particular 
date, and a question of the prospects of such a 
company in the future, a matter which must 
depend on all sorts of views as to the state of 
world trade, the confidence of the public, the 
price at which articles can be sold, a matter which 
depends very largely upon the number of such 
sales and an infinity’ of other considerations very 
difficult either to summarise or to define. It is 
not the function of a Court to determine such a 
matter on its own views as to probable success or 
failure, but to form the best opinion it can upon 
the evidence given by persons with a practical 
knowledge of the trade in question and the local 
conditions where these affect the matter. (Lora 
Maugham.) Davis & Co. v. Brunswick (Aus- 
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161 *-C. 539=8 R.P.C. 202=A.I 
R. 1936 P.C. 114 (P.C.). 

~ Winding up—Prior attachment of assets — 
t j prevails over interests of other creditors. 

An attachment of the assets of a company 
which is subsequently wound up, ought not to be 
allowed io prevail over the interests of other 
creditors, if such attachment had not been com¬ 
pleted by sale before the commencement of the 
winding up. (Lor/ Williams , J .) Rajbari Ice 
Factory, Ltd., In re. I.L.R. (1937) 1 Cal. 632= 
41 C.W.N. 597, 


QUINQUENNIAL DIGEST, , 93 6—i 94 o 


- Winding up—Price-winner in chit fund of 

company—Sureties for—Security furnished by in 
respect of future subscriptions due by price winner 
—Liquidator of compny—Effect of—Prize winner 
—If relieved from liability to pay subscriptions by 
reason of securities due to sureties — Rule. 

The principle of equitj, that a creditor is not 
entitled to iecoverthe amount of his debt for 
which security has been given when he is not in a 
position to return the security applies when the 
debtor and the person giving the security are the 
same person. Where a company conducting a chit 
fund has taken security from two other persons 
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s 0 hn,!n h re H eri T e . sharehold er. the surplus profits 
narv d,Vl il d amon e the holders of the ordi- 

?h=7;f,? - T ’ ere ; vasals ° a further provision 

that U the company should be wound up, the sur¬ 
plus assets should be applied in the first place, in 

‘“a” 6 *? oldcrs of Preference shares the 

f aid ,, Up , , h< T« on ’ and the residue should 
belong 10 the holders of ordinary shares. The 

company vvas would up voluntarily, and no divid¬ 
er" preferen , ce shares had been declared or 
pa ly > ears l jri or to the winding up. 

’n \\ 1 iat the iUr p!us assets must be applied 

m the first place m repaying to the holders of 
pie erence shares the amount paid up thereon and 
the residue belonged to the holders of the ordi- 

I j?ry s * 1 5 res » 0*) that the arrears of preferential 
dividends could not be treated as “debts" and 
erefore to be paid out of the assets of the com- 
pany before the “surplus assets" were ascertained. 

)L°\t Williams. J.) New Ring Mills Co., Ltd. 
(I ?™? l i, 1DAT,ON) ’ Jn re - I -L.R (1938) 2 Cal. 533 

=a. 9 ir C i 9 7 | 9 3 ^ R 12 C 6 . 609=1939 Com P c - 128 

Winding up Trust for objects mentioned 


• » r « r - - w mgiiuuiJCU 

m Memorandum of association—Percentage of 

in respect of the amount of future subscriptions ted towards 
navahle hv a nrize Winner in thr rhit tr» ^ i ? ea _ ° warc,s . trust fo r specific purposes—Condition 


payable by a prize winner in the chit, to whom the 
company is entitled to look for payment if 
default were made by the prize-winner, if the 
company goes into liquidation, the official liquid¬ 
ator of the company cannot be held to be disenti¬ 
tled to recover from the prize-winner any moneys 
due from him for future subscriptions on the 
ground that the company, by going into liquida¬ 
tion, has reached a position in which the securities 
which had been taken from the sureties cannot be 
returned. So long as the securities are still in 
existence and have not been wrongfully dealt with 
by the company, the sureties would be entitled to 
a division from the assets realized, whatever the 
dividends eventu lly may be. The debtor there¬ 
fore cannot claim immunity from liability to pay 
the amounts due by him. ( Gentle , J.) Mani 
Iyer v. Official Liquidator. T. N. Bank Subsi¬ 
diary Company. Ltd. 186 I C. 297=12 R M. 
615=1939 MW.N. 1193=50 L.W 306=A.I.R 
1939 Mad 915=(1939) 2 M.L.J. 325. 

-—Winding up—Provident fund started for 

benefit of employees—If trust fund—Members of 
fund—Right to rank as preferential creditors. 
See Trust—Trust funo. 38 Bom.L.R. 541. 


-Winding up—Set off—Joint and separate 

debt—Principle—Individual over draft account 
and joint fixed deposit account—Claims in respect 
of, when can be set off. See Banker and Custo¬ 
mer. 1940 Comp. Cas. 52. 

- —Winding up—Surplus assets—Preference 

shareholders—Rights of—Arrears of preferen¬ 
tial dividends—Payment of. 

It was provided by the Memorandum of Asso¬ 
ciation of a company that the preference shares 
should rank both as regards dividend and capital 
in priority to the ordinary shares. The articles 
of association provided that preference share¬ 
holders should receive out of the profits of the 
company, if any, as a first charge there on, a 
cumulative preferential dividend of 7 per cent, 
per annum on the paid up amount of the prefer¬ 
ence shares held by them, and subject to the rights 


incorporated in certificate—Subsetibers accepling 
certificates and remitting moneys—Moneys collect¬ 
ed not allocated but kept in suspense account— 
I ower of Official liquidator to allocate percentage 

towards trust - See Trust— Creation. (1937) 1 

M.L.J. 10. 

ZT 77 Winding up Life Insurance Companies— 
Policy holder Right to apply for winding up. 
See Life Insurance Companies Act, S. 22 (a). 
40 Bom.L.R. 52. 

COMPARTMENT. See Railways Act. 

COMPENSATION. 

See (1) Cr. P. Code, S. 250. 

(2) Land Acquisition Act. 

(3) T. P. Act, S. 51. 

COMPETENT COURT. 

See (1) Civil Procedure Code. 

(2) Practice—Jurisdiction. 

COMPETENT PERSONS TO DEPOSE AS 
WITNESSES. Sec Evidence Act, S. 118. 

COMPLAINT. See Cr. P. Code, Ss. 4 and 199 
to 203. 

COMPOSITION. 

See (1) Debtor and Creditor. 

(2) T. P. Act, S. 53. 

COMPOUNDING OFFENCE. 

See Cr. P. Code, S. 345. 

COMPOUND INTEREST. See Interest. 

COMPROMISE. See also C. P. Code, 0.23, 

R. 3. 

-Consent decree. See Consent decree. 

-Construction—Clause entitling party to all 

rents and profits accruing as from date of com¬ 
promise—Rent collected in advance by opposite 
party before such date—Kist falling after date of 
compromise—Suit for recovery of rents collected 
—Maintainability—Rent, when accrues. J>ee 
Bihar Tenancy Act, S. 53. 16 Pat. 184=18 Pat. 
L.T. 162. 
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—.— Construction — Compromise on payment of 

the money due and full satisfaction recorded. 

Where as a matter of fact there was only one 
holding and not two and when the proceeding | 
taken as regards the subsequent ejectment decree 
about the same holding was compromised on the 
payment of the money due and full satisfaction 
recorded, the full satisfaction can only be of the 
full outstanding claim. (Marsh, SM. and Mehta. 
J.M) Jwala Pkasad v. Mohan Singh. 1939 
A.W.R. (B.R ) 164=1939 R D. 166. 

- Construction—Condition restricting aliena¬ 
tion of property—Alienation even for necessary 
purpose—If prohibited. 

One /, a Jat of Rohtak District made a gift of I 
one half of his ancestral land to one S. A colla¬ 
teral of J instituted a suit to contest the gift and 
J entered into a compromise with him whereby 
his collateral agreed to withdraw his suit and J 
undertook not to effect a mortgage sale or gift of 
the remaining half to any one else. | 

Held, that the effect of the condition in the 
compromi-e was not to restrict absolutely the 
power of alienating the other half even if neces¬ 
sity existed and that an alienation by J of the 
remaining half of the ancestral land was valid to 
the extent to which it could be established to have 
been effected for valid necessity. ( Tek Chand, J .) 
Shib Lal v. 1 ndraj. 172 I.C. 743=10 R.L. 365= 
39 P.L R. 496=A I.R. 1937 Lah. 708. 

- Construction—Conflicting claims to property 

of deceased Hindu—Claim by brother by survi¬ 
vorship—Claim by daughters as heirs — Compro¬ 
mise—Division of properties—Allotment of shares 
to brother and daughters—Latter to take jointly 
and enjoy as of right—Estate taken—Limited 
estate or absolute estate. 

V and B were brothers, members of a Hindu 
family. B died leaving two daughters. V filed a 
suit against these two alleging that he and B were 
undivided that he was entitled to all the proper¬ 
ties by survivorship and that the deceased’s 
daughters were obstructing him in the enjoyment 
of the properties. The defendants claimed to 
succeed as heirs of their father to his share of the 
property, but before any written statement was 
put in, there was a compromise By that compro¬ 
mise which was drafted as a partition, the proper¬ 
ties were divided between the plaintiff on the one 
hand and the defendants jointly on the other. I 
The daughters were to have a share in a family 
house jointly and to get a share of the other pro¬ 
perties to be enjoyed by them as of right. 

Held, that the arrangement being only a com¬ 
promise of conflicting claims, V claiming by 
survivorship and the daughters claiming by heir¬ 
ship, and not a gift by V to his nieces, the shares 
taken by each party must be held to have been 
taken in the capacity in which it was claimed ; 
that the daughters therefore took only a limited 
estate of a daughter under the Hindu Law and 
not an absolute estate. -{Wadsworth, J.) Naga- 
bhushanam v. Anandayya. 183 I C. 503=12 R. 
M. 298=48 L.W 939=1939 M.W.N. 70=A.I.R. 
1939 Mad. 179=(1939) 1 M L.J. 170. 

- Construction—Failure to pay *three consecu¬ 
tive instalments'—What amounts to. 

Where a compromise among' other things 
provided that if the judgment-debtor does not 
pay three consecutive instalments, the’decree- 
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holder shall have power to ; take 1 out execution in 
respect of remaining entire amount due, and the 
judgment-debtor relied upon the fact that after 
the date of the compromise ! hc had never come 
within the terms that he had not paid three con¬ 
secutive instalments, because in respect of every 
series of three instalments he had paid the third 
instalment of the three, that is, if instalments 
were due in January, February and March he had 
actually paid the vlarch instalment and' that for 
the next quarter lie had paid the June instalment 
and so on, it was held that when the instalment 
was paid in March, it was in fact and in law a 
payment of the January instalment, and that it 
followed from that, that when April came and 
no payment was made, there were three con¬ 
secutive instalments unpaid and that hence the 
entire amount became payable. (Lord Wright.) 
Oudh Commercial Bank, Ltd., Eyzabad v. 
Bjshamiihar Nath Bajpai. 32 S.L.R. 913=176 
I.C 890=1938 O W N 816=48 L.W. 368=1938 
A W R. (P C.) 178=1938 M.W.N. 934=1938 
O.L.R. 388 = 19 Pat L.T 709=1938 O.A. 743= 
11 RPC 87 = 1938 A.LR - 750=5 B.R. 24= 
A.I.R. 1938 P.C. 250 (P.C.). 

- Construction—Grant of patni , by K—K 

subsequently giving portion o) his lands to S 
under compromise deed—Land comprised in 
patni allotted to purchaser from S at revenue 
Partition — Latter , if bound by patni. 

One K granted a patni in respect of certain 
lands belonging to him. Subsequently a suit was 
threatened against K by one .S who challenged the 
validity of the adoption of the former and claim¬ 
ed the entire estate as legal heir. To purchase 
peace the parties entered into a compromise and 
by an ekrarnama it was agreed between : them 
that -S' would get 5/l6ths share of , the lands 
belonging to K and the remaining 1 l/IOths share 
would remain vested in the latter. Some time 
after this, the lands comprised in the patni were 
allotted to a purchaser from 5” in a proceeding 
under the Estates Partition Act. 

Held, that the ekrarnama amounted really to a 
transfer of 5/16ths share in the Hissya by K to 
5. and S' took that interest in the estate as it 
existed at that time, and that therefore the patni 
was binding on S' and the purchaser from him. 
(Mukherjea, J.) Kalimuddin Mia v.Eakutf.n- 
nesaBibi. 71 C.L.J. 232=A.I R 1940 Cal. 347. 

--Construction Hindu widow—Compromise 

allotting properties to widow in absolute right— 
Claim by widow only as heir of husband—Estate 
taken by widow—Presumption. See Hindu 
Law — Widow. 50 L.W. 166=(1939) 2 M.L.J. 
236. 

f * 

- Construction —Language used "•-‘-If con¬ 
trolled by antecedent claims of parties, to suit — 
“ Heirs'* and "own heirs’*—Meaning and distinc- 
I (ton— Clause gi: ing properties to widow and her 
I heirs with pozvers of alienation by way of gift in 
exchange, sale , etc.—Effect of. 

One the death of a Zamindar in 1888 disputes 
arose as to the succession to the Zamindari. The 
Zamindar’s widow alleged that her husband was 
a divided member and set up her title both as 
heir to her husband and- as the legatee under a 
will alleged to have been left by him on the 
[ footing that her husband had become divided. A 
I son of one of the uncles of the deceased claimed 
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as the survi v ° r by rule of lineal primogeniture 
alleging that the deceased Zamindar was un- 
ly ided, and in 1889 he instituted a suit claiming 
. ^aniindari. The parties however, settled 
tlieir disputes by a compromise dated 8-^-5—1890. 
Iherazinaina contained three sets of provisions 
relating to three sets of properties. Cls. 1 to 4 of 
the compromise related to the Zamindari proper 
and its appurtenances; as regards these the 
arrangement was that the widow should enjoy 
the same during her lifetime and the plaintiff and 
his heirs should enjoy the same after her death. 
Cl. 6 of the razinama dealt with certain pro¬ 
perties which belonged to or were in the posses¬ 
sion of the deceased Zamindar excluding the 
Zamindari, etc., dealt. with by Os. 1 to 4; and 
Cl- 6 provided that the widow and her heirs were 
to enjoy those properties with absolute rights, 
with powers of alienation by way of gift, 
exchange, sale, etc., and that the plaintiff and his 
heirs shall have no subsequent claim thereto. Cl. 7 
of the; compromise dealt with the third set of 
properties, namely,: acquisitions that might be 
made by the widow out of the income of the 
estate in her hands or by other means, and it was 
provided by Cl. 7, that these properties should not 
merely belong to the widow exclusively, with 
powers of alienation, etc., but that after her death 
they should belong to the widow's own heirs and 
that the plaintiff and his heirs should have no 
right or claim in respect thereof. 

Held, on a construction of the compromise, 
(1) that what was given to the widow under 
Cls. 1 to 4, in respect of the Zamindari was a 
strict life-estate and not an ordinary widow's 
estate, and that the plaintiff took a vested remain¬ 
der as regards the same; (2) that Cl. 6 of the 
compromise g'ive the properties dealt with by it 
absolutely tothe widow, and the clause could not 
be read as giving her only a widow’s estate ; (3) 
that the said Cl. 6 expressly mentioned the widow 
and her heirs as absolute owners with powers pf 
alienations byway of gift, etc., and it was not 
reasonable to say that the words did not connote 
what their natural meaning undoubtedly con¬ 
veyed;- (4) that it was not fair to allow the 
antecedent claims of the parties in the suit to 
control the construction : of the clear words 
employed in 0.6; (5) that the words “her heirs" 
in Cl. 6 fcould not read as tiieaning her husband’s 
heirs, and by the mere use of the word “her own 
heirs" in Cl. 7, it was not intended to draw any 
antithesis between her heirs and her husband’s 
heirs ; nor would the fact that a reference to her 
husband occurred in some distant part of the 
Clause after the words “heirs’* connote that her 
husband’s heirs were meant. {Varadachariar and 
Abdur Rahman , //.) Ramaswami Kamaya 

Naickerv. Kamaraja Pandiya Naicker. 1938 
M.W.N. 459=(1938) 1 M L.J. 563. 

- Decree in terms—Dispute as to identity of 

property > specified in decree—If Court can 
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^ r i g 5 ged . propertyisnot one which has to be 
decided in those proceedings and the Court has 

lVZ? dlC t° n mcor .Porate its decision on that 
matter in the decree in the suit; although the 

parties invite the Court to hold a local inspection 

and decide that question and the Court accord- 

ho,ds a ,( ? ca l enquiry and decides that 
matter, such decision cannot be incorporated in 

^o» eC / ree 5! 16 s V lt *? ased on the compromise. 

J j LaU Chatterjee . //.) Central 

India Spinning, Weaving and Manufacturing 
Co z/ Kuemraj. 18 P. 261=181 IC. 42=11 

1939 Pa 5 t = 5l4 R ' 524=1939 P W N * 15l=A.I.R. 

~ Decree in terms of—If can be passed— 
Proceedmgs under the Second Schedule of the 

A.I R C l°9 d 37 cllzSl P C °" F ’ SCH ’ 


~ Enforceability by separate suit—Compro¬ 
mise of suit—Decree—Compromise not incorpo- 
ra \ e . ( f—separate suit on compromise, if lies. 

W here parties to a suit entered into a compro¬ 
mise and reduced it to writing, and got a decree 
passed without incorporating the compromise in 
the, decree, a separate suit could be founded on 
compromise as it had not become merged in the 
decree passed. ( Spargo, J.) U Lat v. U Pon 
Gaung. 177 I.C. 601=11 R.R. 148=AI.R. 1938 
Rang. 145. 


- Legal practitioner — Authority. 

In the absence of a power of attorney a pleader 
is not competent to effect a compromise so as to 
bind his client. {Din Mahomed , J.) Tarnail 
Singh v. Narain Kaur. 178 I.C. 829=11 R L 
492=40 P.L.R. 664=A.I.R. 1938 Lah. 766. 

Pleader acting zvithout authority—If binds 


decide at the instance of parties. 

Where in a suit on a mortgage the parties 
come to terms and present a petition of com¬ 
promise stating that the claim of the defendants 
is settled at a certain amount for which those 
defendants are to convey the mortgaged pro¬ 
perties to the plaintiff, the Court should pass a 
decree in terms of the compromise The question 
whether a particular property is included in the 


parties. 

Before so important a matter as a compromise 
of a suit, can be recorded by the Court, when the 
parties themselves do not notify it to the Court 
or give their written consent, then if the pleaders 
are to act as agents for the parties to compro¬ 
mise, their authority must be clear and unequi¬ 
vocal. The vakalatnamas must authorise them 
to compromise. Where the vakalatnamas filed 
by pleaders for the parties, were ordinary vaka¬ 
latnamas which did not give them power to com¬ 
promise either generally or specially nor was 
there any special authorization contained in the 
vakalatnamas or any written authority to the 
pleaders to act specially in the matter, and att 
that was on record regarding their power to com¬ 
promise was their written statement to the effect 
that they had such special power. 

Held , that, under the circumstances, the written 
statement was not sufficient authority to enable 
the pleaders to compromise the suit on behalf of 
the parties and the compromise so effected did 
not bind the parties. {Davis, J.C. and Mehta. A. 
J.C.) Ghanshamdas Lokumal v. Nanikram 
Khubchand. 29 S L.R. 437=163 I.C. 240=9 R. 

S. 2=A.I.R. 1936 Sind 59. 

———Suit by minor to declare it void and not 
binding on him—Pleader authorised to file com¬ 
promise—Compromise arrived at after discussion 
in open Court — Permission, inference — Compro¬ 
mise not being beneficial to minor, if can be gone 
into in later suit — Interpretation, of words'S ulah- 
nama dakhil karen’, in the vakalat. 
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COMPROMISE DECREE. 

In a suit by a minor to declare that a compro¬ 
mise decree in a prior suit, in which he was re¬ 
presented by his mother as next friend, was void 
and not binding on hnn, when it is found that the 
vakalat to the pleader authorised him to file a com¬ 
promise. the actual words used being * Sulahnama 
dakhil karen ’, and it is also found that the com¬ 
promise was arrived at in open Court a 1 ter mutual 
discussion between the parties, it could not under 
those circumstances be said that the permission 
of the Court to enter into the compromise on be¬ 
half of the minor was not given. If the compro¬ 
mise was otherwise valid and binding, the question 
whether or not it was for the benefit of the minor 
plaintiff could not be debated and discussed in this 
later suit. That was a question to be determined 
by the judge who granied the permission for the 
compromise. The words in the vakalat are of 
general import and being uncontrolled by any 
condition, the only reasonable interpretation that 
can be put on those words is that the pleader was 
given authority to enter into a compromise on be- 
ha!f of the minor. ( Iqbal Ahmed and Bajpai , 

/wA/»r A Jit DE0 Prasa1j v. Df.bi Badal. I.L.R 
U9 40) AH 132=187 I C. 299=12 R A. 510= 

1940 All 1 J 43 18=194 ° A W R (H C ) 9 = A 1 R 

COMPROMISE DECREE. 

See ( 1 ) C. P. Code, O. 23, R. 3. 

(2) Consent Decree. 

COMPROMISE PETITION. 

See ( 1 ) C. P. Code, O. 23. 

(2) Compromise. 

COMPULSION. 

See ( 1 ) Contract Act, S. 16. 

( 2 ) Pardanashin lady. 

COMPULSORY DEPOSIT. See C. P. Cope, 
O. 21, R. 84. 

COMPUTATION OF TIME. See Limita¬ 
tion Act, S. 12. 

CONCEALMENT OF BIRTH. See Penal 
Code, S. 318 

CONCILIATION. 

■See <1) Arbitration. 

. (2) Award. 

(3) C. P. Code, Sch. II. 

(4) Dekkhan Agriculturists Relief 

Act. 

CONCUBINE. See Hindu Law—Mainten¬ 
ance. 

CONCURRENT FINDINGS. 

See (1) Practice. 

(2) Privy Council. 

CONDITION. 

See (1) Deed—Condition. 

(2) Evidence Act, S. 92. 

(3) Succession Act, Ss. 99-124. 

(4; T. P. Act, Ss. 10-20. 

(5) Will—Construction. 

CONDITIONAL GIFT. 

See (l) Succession Act, Ss. 113-124. 

(2) T. P. Act, Ss. 25-29. 

CONDITIONAL SALE. 

See Cl) Mortgage. 

(2) T. P. Act, S. 58. 

Q.. D .—132 


CONFLICT OF LAWS. 

CONDUCT. See Evidence Act, S. 115. 
CONFESSION. 

See (1) Cr. P. Code, Ss. 164 and 364. 

(2) Criminal Trial- Evidence. 

(3; Kvidence—Confession. 

(4) Evidence Act, Ss 17 and 24-30. 

CONFIDENCE. See Evidence Act, Ss. 126- 
129. 

CONFIDENTIAL COMMUNICATION. See 

Evidence Act, Ss 22 and 126-129 

CONFIDENTIAL RELATION. 

See (I) 1 ontkact Act S. 16. 

(2) Evidence Act, S. HI. 

(3) Trust. 

(4) Trusts Act. 

CONFIRMATION OF AUCTION SALE 

See C. P. Code, O 21, Hr. 90-92 

CONFISCATION. 

.See (1) Act of State. 

(2) Crown. 

(3) Grant. 

(4) Hindu Law—Joint family. 

(5) Penal Code, Ss. 121, 122 and 124-A. 

CONFLICT— Of decision. See C. P. Code. 
S. 11. 

-Of equity. See Practice. 

-Of evidence. See Practice 

CONFLICT OF LAWS. 

See also (1) International Law. 

(2) Interpretation of Statutes. 

(3) Negotiable Instruments Act. 
Ss. 134-137. 

(4) Practice. 

-Of Rulings. Sec Practice — Precedent. 

-—Lex loci and personal law—Mahotnedan 

parties—Custom of adoption—Property both in 
British India and Native State—Adoption 
1 declared valid in Court in Native State—Dispute 
in respect of property in British India—Lazo 
applicable — English rule of lex \oc\—Applicabi¬ 
lity—Bombay Regulation IV of 1827. 

A Mahomedan lady died leaving properties 
both in British India and in a Native State. 
A custom of adoption set up by the adopted son 
was declared to be valid by the Court in the 
Native State, and his claim with reference to the 
property in the Native State, was decreed. In a 
dispute with reference to the right to the pro¬ 
perty in British India, the validity of the adop¬ 
tion was challenged. On the question whether 
the validity of the adoption is to be decided 
according to the personal law of the parties or 
the laws of British India, where the property in 
dispute is situate. 

Held, that the rule of adopting the lex loci for 
the discovery of the right heir to land is not 
confined to England. It seems to be the law of 
British India also or rather of Bombay 1 resi¬ 
dency; for it is enacted in Bombay Regulation 
IV of 1827, that the law to be observed in the 
trial of suits shall be Acts of Parliamenl. etc., 
and in the absence of such Acts and Regulations, 
the usage of the country in which the suit has 
arisen. It follows that the personal law of the 
adopted son can only be taken into consideration 
in the absence of an usage of the country in which 
the suit has arisen (i.e.) British India. ( Barlee 
and Mack lin,JJ.) Ayubsha v. Babalal. I.L.R 
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(1938) Bom. 150=39 Bom.L.R. 1324=173 I.C. 
801=10 R.B 384=AI.R. 1938 Bom. 111. 

--Parsi resident in Baro la, dying. having 

immovable properties in British India—Succes¬ 
sion to such property—Law applicable. See Sue- i 
cession Act (XXXIX of 1925), S, 5. 

--Suit on foreign judgment in time according 

to British Indian Law - Execution of decree 
barred under foreign Law—Eriect. See Limita¬ 
tion Act, Art 117 41 Bom.L.R. 1084. 

CONJUGAL RIGHTS. 

See (1) Husband and Wife. 

(2) Restitution of conjugal rights. 

CONNIVANCE. 

See (1) Abetment. 

(2) Acquiescence. 

CONSENT. 

See (1) Acquiescence. 

(2) Estoppel. 

___Decree. 

See (1) C- P. Code. S. 96 and O. 23, R. 3. 

(2) Compromise. 

•Order. See C P. Code, S. 96 and O. 23, 
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CONSENT DECREE. 

Appeal. 

Binding nature. 

Breach. 

Consideration. 

Construction 

Default clause. 

Power of Court. 

Setting aside. 

Validity. 

Appeal. 

- Appeal . 

Whereas the. result of an agreement between 
the parties which is intimated to the Court and 
recorded by it, the Court is invited to proceed 
outside its ordinary jurisdiction and as result 
passes a decree, there is no appeal froni t* 1 ® 
decision. It is in essence a consent decree based 
upon an agreement amounting to a compromise 
and hence no appeal lies. (Bennet and hernia, 
JJ.) Banwari Lal v. Ram Gopal. { LR (1940) 
All. 185=188 I C. 114=12 R.A. 585=1940 A L 
J. 38=1940 A.W.R. (H.C.) 50=A.I.R. 1940 All. 
190. 

Binding character. 

- Compromise giving effect to illegal act 

A compromise decree must be treated as good 
and binds the parties to it and their representa¬ 
tives unless and until it is set aside. Even if the 
decree is based on an agreement which is bad in 
law, in the sense that it gives effect to and sanc¬ 
tions what is illegal or prohibited by statute, it is 
binding until set aside in proper proceedings. 
(Broomfield and IVad.a, JJ. ) J^sawoud^ 
BASALINGAPPA. 703 (2)—9 K 6 

Bom L R 593=A.I.R. 1936 Bom. 301. 

- -Grounds for setting aside—Penal clause 

Relief against -Power of executing Court. 

Although a consent decree has all the force ot 
a decree in invitem, so far as its binding charac¬ 
ter is concerned, it does not stand on a footing 
higher than a contract so far as us legal charac¬ 
ter is concerned. It is binding on the parties as 
a decree only when it is in accordance with law 
and valid. The Court has jurisdiction to set 


CONSENT DECREE. ,• «.v. 

aside the consent decree on any ground which 
would invalidate an agreement between the par¬ 
ties. S. 74, Contract Act, applies to the case of a 
compromise decree and it is open to a Court 
executing such decree to interfere with a stipula¬ 
tion by way of penalty contained in ihe compro¬ 
mise (Niyogi, J.) Hiralal Hariram v. Durga 
Bai Murlidhar. 173 I C. 257=10 R.N. 292= 
A.I.R. 1937 Nag. 413 

- Binding force—Party giving up right—If 

hound when subsequently it transpires that he had 
right. 

A compromise by which a party gives up for 
consideration a right, which it subsequently 
transpires that he had, is valid and binding, and 
the right cannot prevail against the agreement of 
parties. The compromise of a doubtful right is 
a sufficient foundation of an agreement. ( Agar - 
wala and Rowland, J J ) Central Co-operativf. 
Bank. Ltd. v. Dasrath Pandy 189 I C. 739=13 
RP 128=6 B.R. 849=21 Pat.L.T. 246=A.I.R. 
1940 Pat|406. 

- Relief against penalty—Rules governing. 

It is settled law that where a decree is passed 
as a result of an agreement between the parties, 
it does not stand on a higher footing than the 
agreement which preceded it and therefore the 
Court has the power to relieve the defaulting 
party from the consequences of the default; but 
the Court does not possess unrestricted power in 
the matter, inasmuch as it cannot interfere with 
the effect of the default, if as a result thereoi 
the decree-holder seeks merely to take away the 
concession which had been given to the judgment- 
debtor. If, on the other hand, as a result of the 
default the decree-holder attempts to realise 
more than was originally due to him, in other 
words if he is enforcing a penalty, then the Court 
is entitled to step in and to give relief to the 
judgment debtor against the forfeiture. There 
was an agreement between A and B whereby B 
was to take possession of A*s land and repair the 
old well or to sink a new one and make the land 
cultnrable within ten years and after fulfilling 
these conditions B was to be the owner of halt 
the land. B remained in possession for 20 years 
but did not fulfil the conditions. A brought a 
suit for possession which was compromised and 
according to the terms of compromise decree two 
years more were allowed to B to fulfil the condi¬ 
tions and on non-fulfilment A had a right eject 
B by taking execution proceedings. B haying 
failed to fulfil the terms, A applied for execution. 
The lower Court held that the condition in com¬ 
promise decree was penal. ..... , 

Held , that the condition embodied in the com¬ 
promise decree was not penal. A was mere 3’ 
withdrawing the concession given to B ana \\ 
enforcing his original right and in doing s 
could not be said that he was attempting to' get 
more than what he was entitled to at the msti 
tionof suit. (Tek Chand , /•) Mitha v. Remal 
Dass. 175 I.C. 751=40 P.L.R. 458=11 R L. 15 
=A.I R. 1937 Lah. 828. 

- Res judicata. See C. P* Code, S. 1 

C *±l S D ecree offending against law of perpetuities 

—Effect—Remedy of parties. hetween 

Where a compromise decree suo ?‘ = alienable 
« Hprhrinc the suit oroperty waiienapie, 


the 

the 


parties decVarin* the suit property inanenaDie 
defendant is estopped from contending 
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subsequent proceeding that the property in dis¬ 
pute is alienable, whether the subsisting decree 
offends against the law against perpetuities or 
not. The latter point can be decided in a suit 
to set aside the decree. But so long as the decree 
is in force the defendant cannot escape its provi¬ 
sions. (Davis, J.C. and Mehta, AJ.C.) Mul- 
chand Hazauimal v. Hassomal Bachomal. 31 
S.L.R 197=171 I.C. 127 = 10 R.S. 90=A I.R. 
1937 Sind 177. 

Breach. 

- Breach — Remedy—Separate suit—Relief in 

execution—Power of executing Court. 

If a term of compromise is broken by one of 
the parties thereto, that is a matter which can 
only be remedied by a suit on the part of the 
injured p^rty. An executing Court cannot do 
anything more than what it is bound to do under 
the compromise agreement. (Courtney Terrell, 
C.J. and Manohar Lall, J .) Nakchedi Sahu v. 
Bishun Lal Singh. 172 I.C. 27 = 10 R P. 328= 
18 Pat.L.T. 799=A.I R 1937 Pat. 672. 

Consideration. 

Consideration — Relevancy—Refusal to re¬ 
cord compromise on ground of want of considera¬ 
tion—If justified. 

d he fact that there was no consideration for a 
compromise is not a sufficient ground for the 
Court refusing to record the compromise. The 
question of consideration has not much bearing 
because the results of litigation are uncertain, 
and parties errer into compromises with the 
object of escaping from the anxieties and worries 
of continuing a litigation. (Vannaand Manohar 
Lall , JJ.) Peoples Co-operative Bank, Ltd., 
Patna v. Shyam Narain. 6 B.R. 767=189 I.C. 
232=13 R.P.62. 

Construction. 

- Construction—Decree awarding mainten¬ 
ance to Hindu widow—Option given to proceed 
against charged properties or other immovable 
properties of joint family—Right to proceed 
against movable properties of family. 

Where a compromise decree awarding main¬ 
tenance to a Hindu widow against her husband's 
coparceners gives her an option to recover the 
amount due either by sale of properties specifi¬ 
cally charged by the decree or out of other im¬ 
movable properties of the joint family, it is not 
open to her to execute the decree for recovery of 
her dues by sale of movable properties of the 
family. It is not open to her to seek a remedy 
which is not given to her by the decree. Though 
the fact that a charge is given on specific property 
would not of itself curt dl the widow’s right to 
recover the decretal amount out of the assets of 
the joint family, the parties by reason of the 
compromise must be taken to have agreed that 
the amounts due under the decree should be reco¬ 
vered only out of the immovable properties men¬ 
tioned in the decree, some of which are charged 
specifically. ( Lokur, J.) Lakshmibai v Shan* 
taram. 182 I.C 851 = 12 R.B. 43=41 Bom L R 
420=A.I.R 1939 Bom. 206. 

Default clause. 

-Default clause — Agreement to receive 

smaller sum if paid on fixed date and to give up 
balance—Stipulation that on default of such pay¬ 
ment whole suit amount to be paid—If penal— 
Power of Court to relieve against. See Contract 
Act, S. 74. 44 L.W. 832. 
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-Default cl.use—Penalty. See Contracj 

Act, S 74. A I R. 1937 Mad. 234. 

- Default clause—Penalty. 

Where as a result or compromise the decretal 
amount is reduced and is allowed by the decree- 
holder to be paid in instalments a default clause 
that if the instalments were not duly paid the 
decree-holder would be entitled to execute the 
whole decree as it then stood cannot be treated 
as penal. The reduction of the decretal amount 
is in the nature of a concession which can be 
withdrawn on the default of the judgment-deb¬ 
tor. (Din Mohammad, J.) Kam Kishi v 
Chandra Bhan. A.I.R. 1940 Lah. 241 
- Judgment-debtor giving security of pro¬ 
perty to decree-holder—Right of latter to proceed 
against person of judgment-debtor. 

Even though under a compromise the judgment- 
debtor gives as security certain properties for the 
recovery of the decretal amount, the decree-hol¬ 
der can proceed against the person and other pro¬ 
perties of the judgment-debtor without first pro¬ 
ceeding against those properties, where the 
compromise shows that there is a personal 
covenant on the part of the judgment-debtor to 
pay the amount. (Thomas and Zia-ul-Hasan, JJ.) 
Gwala Prasad Khanna v . Mathura Prasad 
13 Luck 340=168 I.C 625=9 R.0.492=1937 
OL.R 295=1937 O.W.N. 686=A.I R. 1937 
Oudh 379 

- Money payable on holiday—Payment into 

Court on reopening day — Sufficiency. 

Where money becomes payable under a com¬ 
promise decree on a day when the Court is closed 
it is not breach of the compromise to pay the 
money into <" 0 urt on the first day when the 
Court reopens. (Burn and Stodart, JJ.) Kasi 
Chetti v. Nagappa Chetti. 1939 M.W.N 854= 
50 LW. 384=A.I.R. 1939 Mad. 814=(1939) 2 
M.L.J 262. 

— Time—If of the essence of contract — Provi¬ 
sion for payment within fixed time — Delay — 
Power of Court to excuse and extend time. 

Where a compromise decree provides that a 
defendant should deposit a certain amount into 
Court within a specified period and that if it is not 
so paid within that period the suit would stand 
decreed without any further interference by the 
Court, the only inference that can be drawn from 
such a provision is that the parties intend the 
time to be of the very essence of the contract; 
and such time cannot be extended by the Court 
even if refusal to extend the time involves a 
forfeiture or something of that nature. If the 
Court extends time in such a case, its act would 
be without jurisdiction. A Court can only extend 
time when it is satisfied that time is not of the 
essence of the contract. ( Harries , C J .) Biswam- 
bher Sahu v.'Hari Naik. 5 Cut.L.T. 29. 

— --Meaning of — Execution petition— Dis¬ 

missal at request of decree-holder owing to ar¬ 
rangement with judgment-debtor out of Court— 
If compromise decree—Right of decree-holder to 
apply for execution again on ground of mistake, 
misrepresentation, fraud, etc.—Remedy. See 
Limitation Act, Arts. 181 and 182. 1937 A.W. 
R. 394. 

--Post diem interest — Rule as to — Absence of 

Provision in decree — Effect. 

Where the terms of a compromise are reduced 
to writing and placed before the Court and the 
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Court simply adopts it, the rule that a compro¬ 
mise partakes of the nature of a contract applies. 
A compromise decree, which merely embodied 
the terms of a compromise, provided that a speci¬ 
fied sum of money with interest at 6 per cent, 
from the date of the plaint to the date of the 
compromise should be paid within 6 months from 
the date of the decree and that in default execu¬ 
tion was to be taken out. There was no provi¬ 
sion that after the expiry of six months the 
amount shall carry interest. 

Held , that there was no reason to suppose that 
the parties intended that the defaulting party 
should benefit by his own default, and that post 
diem interest could be claimed at 6 per cent., as it 
made no difference that no provision was made 
for interest between the date of the decree and 
the date when the amount was payable. 
(Somayya, /.) Muthukrishna Raja v. Viswa- 
linua Kadavarayar. 1940 M.W.N. 547. 

Power of Court 

- Amount payable w instalments—Default 

clause—Executing Court, if will grant relief. 

Where by a consent decree the decree-holder 
has agreed to accept by way of certain instalments 
an amount less than that which is actually due to 
him and there is a default clause in the decree, 
time will be ordinarily deemed to be the essence 
of the contract and in case of default of any of 
the instalments the executing Court will not give 
any relief against forfeiture. The decree-holder 
would be entitled to claim the whole amount. 

( Bhide, J .) Ranjit Ram v. Karim Baksh. 189 
I.C. 679=13 R.L. 97=A.I,R. 1940 Lah. 46. 

- Money due under final mortgage decree 

agreed to be paid in instalments—Mortgagor 
agreeing to furnish additional security within 
specified time—Power of Court to extend such 
time. 

The parties to a final mortgage decree came to 
a compromise and filed a joint application by 
which the mortgagor agreed to pay balance due 
under the decree in certain instalments and also 
agreed to furnish additional security bond within 
certain specified time. It was agreed that time 
would be of the essence of contract and on failure 
of mortgagor to pay instalments or furnish 
security within specified time the decree-holder 
would be at liberty to proceed with the sale of the 
property covered by the mortgage decree. The 
mortgagor failed to furnish additional security 
within the specified time and thereupon the 
decree-holder applied for the sale of the pro¬ 
perty. 

Held (granting the application), that Court 
could not enlarge the time specified in the com¬ 
promise petition for furnishing security. ( Mosely 
and Sharp, JJ .) O.R.M.M.S.P.S.V. Chettyar 
Firm v. O V.R.A.T Firm. 187 I.C. 223=12 R. 
R. 322=A I R. 1940 Rang. 62. 

-Variation—Time fixed for payment—If can 

be extended—Consent of both parties—Neces¬ 
sity. .SVe C. P. Code. S. 148. 1940 M.W.N. 720. 

Setting aside. 

-- —Allegation of fraud — Procedure — Appeal — 

Maintainability. 

When a party alleges that owing to the frau¬ 
dulent action of his vakil or others he was com¬ 
mitted to a compromise to which he did not wish 
to consent, his remedy is not by appeal and by ! 
dducing evidence of fraud in appeal before the 
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appellate Court, but by taking proper action to get 
the decree set aside as having been obtained by 
fraud. ( Wadsworth , J.) Ramanarayana Rao 
v. Ramakrishna Rao. 163 IC. 161=8 R M. 
1097=1936 M.W.N. 86=43 L. W. 722=A.I.R. 
1936 Mad 385=70 M.L.J. 400. 

Compromise decree against minor—Gross 
neglect o guardian ad litem— Opposite party 
withholding material documents in his possession 
from Court and urging false and unfounded plea 
knowing same to be such-Effect—Right of minor 

to set aside. See Minor — Decree against. 46 
L.W. 620. 

-Compromise by sbebaits on behalf of en¬ 
dowment—Suit by sons of shebaits to avoid at the 
instance of shebaits — Maintainability. See 
Hindu Law — Religious Endowment. A.I.R. 
1936 Cal 215. 

- Fraud. 

A compromise decree is liable to be set aside 
where the compromise on which the decree is 
based is secured through fraud (Abdul Qayooni, 
C.J.and Janki Nath IVasir,J.) Nawab Bibi v. 
Rahmoon. 39 P L.R, J. & K. 89. 

- Ground of fraud, misrepresentation or mis¬ 
take — Procedure — Separate suit — Application 
under S. 151, C P. Code — Competency. 

Where a compromise decree which, on the face 
of the record, is proper, is impeached on the 
ground of fraud, misrepresentation or mistake, 
the Court which passed that decree cannot set it 
aside in an application under S 151, C. P Code. 
The remedy of the aggrieved party is by way of 
a separate suit and not an application to have the 
consent decree set aside. ( Lokur . J ) Kesiiaw. 
Subba Manga. 185 I.C 669=12 R.B. 263=41 
Bom.L R. 994=A.I.R. 1939 Bom, 490. 

- Grounds—Separate suit — Maintainability- 

Absence of jurisdiction—Effect of—Ignorance of 
law—If ground for avoiding compromise. 

A judgment given or order made by consent 
may, in a fresh action brought for the purpose, be 
set aside on any ground which would invalidate 
an agreement, not contained in a judgment or 
order, such as that the consent is the result of a 
mistake or that it was ultra vires on the part of 
one of the consenting parties The contract of 
parties is not the less a contract and subject to 
the incidents of a contract because there is super- 
added the command of the Judge. Nor can con¬ 
sent or waiver give jurisdiction where none 
exists. But where in a cause, which the Judge is 
competent to try, the parties without objection 
join issue and go to trial upon the merits, the 
defendant cannot subsequently dispute his juris¬ 
diction on the ground of there being irregulari¬ 
ties in the initial procedure which, if objected to 
at the time, would have led to the dismissal of 
the suit. 

Per Rupchand, A.J.C.— A compromise made by 
a party cannot be set aside on the ground that he 
made it in ignorance of the law in f orce 
British India. (Davis, J.C. and Rupchand, AJ. 

C.) Allahbux v. Nussf.rwanji and Co. Z9 
L.R. 455=164 I.C. 43=9 R.S. 30=A.I.R 1936 
Sind 99. . 

- Principles applicable — Limitation. 

Though a decree can be set aside like other con¬ 
tracts on the ground of fraud, yet, in its nature, 
it differs from a contract between two parties, 
which has not been impressed with the seal of the 
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CONSTITUTIONAL LAW. 


Court. So impressed, it becomes a sovereign 
order and cannot be ignored. Hence where a 
compromise decree has been entered into by a 
mother on behalf of minors, and the minors 
have not sued to set it aside within the time 
allowed after their minority, they cannot ques¬ 
tion its validity and binding force. (Davis, J.C. 
and IVeston, J .) Prcmgir v. VVawa Community, 
Karachi. I L.R. (1939) Kar. 580=184 I.C. 
643=12 R S. 125 =A I R. 1939 Sind 251. 

Validity. 

-Compromise going beyond scope of suit— 

Enforceability. See B. T. Act, S. 29. 40 C.W.N. 
689. 

CONSEQUENTIAL RELIEF. See Specific 
Relief Act, S 42. 

CONSIDERATION 

See (1) Contract. 

(2) Contract Act, Ss. 2 (d) and ?5. 

(3) Evidence Act, Ss. 102 and 103. j 

(4) Family arrangement. I 

CONSIGNMENT. See Railways Act, S. 72. ! 
CONSIGNOR AND CONSIGNEE. See Rail¬ 
ways Act. S. 72. 

CONSOLID \TION. 

See (1) Mortgages 

(2) t . P. Act, Ss. 60 and 61. 

-—Of appeals. See C. P. Code, S- 151. 

-Of suits. See (I) C. P. Code, S. 151. 

(2) Practice. 

CONSPIRACY. 

See (1) Penal Code, S. 120-A. 

(2) Tort 

CONSTITUTIONAL LAW— British North 
America Act (1867) —Provincial Legislature — 
Power to delegate legislative power. 

Within its appointed sphere the Provincial 
Legislature is as supreme as any other Parlia¬ 
ment. It is within the powers of the Provincial 
Legislature to delegate legi>lative powers to the 
Lieutenant-Governor in C ouncil, or to give him 
powers ot further delegation. Hence the Natu¬ 
ral Producs Marketing (British Columbia) Act 
cannot be attacked as ultra vires on the ground 
that it delegates legislative power to Lieutenant- 
Governor in Council. ■ Lord Atkin.) George 
Walkem Shannon v Lower Mainland Dairy 
Products Board. 180 I.C 538=11 RPC 182 
=2 Fed.L.J. 147=A I.R. 1939 P C. 36 (P C.). 

- British North America Act, S. 91 (2) — 

Regulation of trades within province—Power of 
Dominion—Natural Products Marketing (British 
Columbia 1 Act (1936) — // ultra vires. 

It is now well settled that the enumeration in 
S. 91 of "the regulation of trade and commerce” 
as a class of subject over which the Dominion 
has exclusive legislative powers does not give 
the power to regulate for legitimate provincial 
purposes particular trades or business so far as 
the trade or business is confined to the province. 
It follows that to the extent that the Dominion is 
forbidden to regulate within the province, the 
province itself has the right under its legislative 
powers over property and civil rights within the 
province. ‘Natural products' as defined in the 
Natural Products Marketing (British Columbia) 
Act are not confined to natural products produced 
in British Columbia. But the Act is clearly con¬ 
fined to dealings with such products as are 


situate within the province. "Transpor tation” is 
confined to the passage of goods whose transport 
begins wiihin the province to a destination also 
within the province. The pith and substance of 
this Act is that it is an Act to regulate particular 
businesses entirely within the province and it is 
therefore intra vires of the province ( Lord 
Atkin.) George Walkf.m Shannon v. Lower 
Mainland Dairy Products Board. 180 I.C. 538 
= 11 RPC 182=2 Fed L.J. 147=A.I.R. 1939 
PC. 36 (P.C.). 

- British North America An, Ss. 91 (3) and 

92 (13) and (16) —Imposition of licence fees Pro¬ 
visions in Natural Products Marketing (British 
Columbia) Act — Validity. 

If regulation of trade within the province has 
to be held valid, the ordinary method of regula- 
ing trade, t e., by a system of licences, must also 
be admissible. A licen e itself merely involves a 
permission to trade subject to compliance with 
specified conditions. A licence-fee, though usual, 
does not appear to be essential. But if licences 
are granted it appears to be no objection that 
fees should be charged in order either to defray 
the costs of administering the local regulation or 
to increase the general funds of the province or 
for both purposes The object would appear to 
be in such a case to raise a revenue for either 
local or provincial purposes. It cannot be an ob¬ 
jection to a licence plus a fee that it is directed 
both to the regulation of trade and to the provi¬ 
sion of revenue. The provisions in Natural Pro¬ 
ducts Marketing (British Columbia) Act regard¬ 
ing power to impose licence fees which may he 
vested in provincial boards by the Lieutenant- 
Governor in Council can also be supported on the 
ground that they are fee< for services rendered 
by the province or by its authorized instrumenta¬ 
lities under the power given by S. 92 (13; and 
(16). ( Lord Atkin ) Georce Walkem Shannon 
v. Lower Mainland Dairy Products Board 180 
I C 538=11 R.P.C. 182=2 Fed.L.J. 147=A I R 
1939 P.C. 36 (P.C ). 

- -Canada—Legislative powers of Dominion 

Parliament—Employment and Social Insurance 
Act, 1935 —//ultra vires. 

The Dominion Legislation, even though it 
deals with Dominion property, may yet be so 
framed as to invade civil rights within the pro¬ 
vince or encroach upon the classes of subjects 
which are reserved to provincial competence It 
is not necessary that it should be colourable 
device or a pretence If on the true view of the 
legislation it is found that in reality in pith and 
substance the legislation invades civil rights 
within the province or in respect of oiher classes 
of subjects otherwise encroaches upon the pro¬ 
vincial field, the legislation will be invalid. To 
hold otherwise would afford the Dominion an 
easy passage into the provincial domain. The 
subsiance of the Employment and Social Insu¬ 
rance Act. 1 c 35, is contained in the sections con¬ 
stituting Part 3 They set up a now familiar 
system of unemployment insurance under which 
persons engaged in employment as defined in the 
Act are insured against unemployment. The 
funds required for making the necessary pay¬ 
ments are to be provided partly from money 
provided by Parliament, partly from contribu¬ 
tions by employed persons and partly from con- 
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tributions by the employers of those persons. 
The two sets of contributions are to be paid by 
revenue stamps. Every employed person and 
every employer is to be liable to pay contribu¬ 
tions in accordan e with the provisions of Sch. 2, 
the employer being liable to pay both contribu¬ 
tions in the fir>t instance, recovering the emplo¬ 
yed person’s share by deduction from his wages, 
or it necessary in certain cases by action 

Held , there could be no doubt that prxma facie 
provi'ions as to instances of this kind, especially 
uhere thev affected the contract of employment, 
fell within the class of property and civ,I rights 

in the province, and would be within the exclu¬ 
sive competence of the Provincial Legislature. 
Al in pith and substance, this Act was an Insu¬ 
rance Act affecting the civil rights of employers 
and employed in each province, it was invalid. 

Atkin ) Attorney-General of Canada v. 

™ney-General of Ontario. 168 I C 316= 

9 R P C 272=A.I.R. 1937 P.C. 89 (P C.). 

_”_ Canada—Pozver of Dominion to amend 

criminal law — Criminal Code, .9. 498-A—lf ultra 
• 

V *The only limitation on the plenary power of 

the Dominion to determine what shall or shall 

not be criminal is the condition that Parliament 
hall not in the guise of enacting criminal legis¬ 
lation in truth and in substance encroach on any 
of the classes of subjects enumerated in S. 92 of 
B N America Act. It is no objection that it 
does in fact affect them. If it is a genuine 
attempt to amend the Criminal law;, it may 
obviously affect previously existing civil rights. 
The object of an amendment of the criminal law 
as a rule is to deprive the citizen of the right to 
do that which apart from the amendment he 
could lawfully do. No doubt the plenary power 
ff iven by S. 91 <2) does not deprive the Provinces 
Sf their right under S. 92 (15) of affixing penal 
sanctions to their own competent legislation. On 
the other hand there seems to be nothing to 
prevent the Dominion, if it thinks fit in the public 
interests from applying the criminal law generally 
to acts and omissions which so far are only cove¬ 
red by provincial enactments. S 498-A of the 
Criminal Code introduced by S. 9 of 25 & 26 
Geo. V, c. 56 is not therefore ultra vires of the 
Parliament of Canada as there is no reason for 
supposing that the Dominion are using the crimi¬ 
nal law as a pretence or pretext or that the 
legislature is in pith and substance only inter¬ 
fering with civil rights in the Province. (Lord 
Atkin.) Attorney-General of British Colum¬ 
bia v Attorney-General of Canada 168 I.C. 
56=9 R. P.C. 224=A.I.R 1937 P.C. 91 (P C.). 

_. Canada—Power of legislation of Dominion 

Parliament—Dominion Trade and Industry Com¬ 
mission Act, 1935, Ss. 18 and 29 and Ss. 23 to 26— 

If ultra vires. , 

If the Dominion has power to create trade 

mark rights for individual traders, it is difficult 
to see why the power should not extend to that 
which is now a usual feature of national and 
international commerce a national mark. It is 
perfectly true that the method adopted in b. loot 
the Dominion Trade and Industry Commission 
Act is to create a civil right of a novel charac¬ 
ter.' Ordinarily a trade mark gives rights only 
when used in connection with goods manufactur¬ 
ed or sold by the person who has the right to 
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1 use the mark. A trade-mark “in gross" would 
be an anomaly. And it obviously is not contem¬ 
plated that the Crown should have any proprie¬ 
tary interest in the goods to which the mark 
vested in the Crown is to be applied. But there 
seems no reason why the legislative competence 
of the Dominion Parliament should not extend 
to the creation of juristic rights in novel fields, if 
they can be brought fairly within the classes of 
subjects confided to Parliament by the constitu¬ 
tion. The substance of the legislation in ques¬ 
tion is to define a national mark, to give the 
exclusive use of it to the Dominion so as to 
provide a logical basis for a system of statutory 
licences to producers, manufacturers and 
merchants. To vest the “exclusive property" in 
the mark in His Majesty is probably no more 
than to vest “the use of" the mark in His 
Majesty. Ss. 23 to 26 appear to define the power 
of the commission, and to give them no rights of 
interfering with rights or property in the Pro¬ 
vince, except possibly powers under S. 26 which 
are of like validity with the powers given by the 
valid Dominion Acts there referred to. For the 
reasons above given the legislation is within the 
competence of the Dominion Parliament and 
Ss. 18 and 19 and Ss. 23 to 26, both inclusive, are 
not ultra vires. (Lord Atkin.) Attorney- 
General of Ontario v. Attornfy-General of 
Canada. 168 I.C 128=9 R.P.C. 245=A.IR. 
1937 P.C. 99 (P C.). 

- Canada—Powers of legislation of Parlia¬ 
ment of Canada—Natural Products Marketing 
Act, 1934, and its Amending Act, 1935— If ultra 
vires. 

The provisions of the Natural Products 
Marketing Act of 1934, and its amendment in 
1935. cover transactions in any .natural product 
which are completed within the province, and 
have no connection with inter-provincial or 
export trade. The enactments, therefore, in so 
far as they relate to matters which are in sub¬ 
stance local and provincial are beyond the juris¬ 
diction of Parliament. Parliament cannot 
acquire jurisdiction to deal in the sweeping way 
in which these enactments operate with such 
local and provincial matters by legislating at the 
same time respecting external and inter-provincial 
trade and committing the regulation of external 
and inter-provincial trade and the regulation of 
trade which is exclusively local and of traders 
and producers engaged in trade which is exclu¬ 
sively local to the same authority. The whole 
Act is therefore ultra vires. King v. Eastern 
Terminal Eleza'ors, (1925) S C. K. 434, Appro¬ 
ved. (Lord Atkin.) Attorney-Gf.nerai. of 
British Columbia v. Attorney-General of 
Canada. 9 R P.C. 247=168 I.C. 10=A.I.R. 
1937 P.C. 93 (P.C.). 

- Canada—Power of Parliament—Legislation 

as to insolvency — Farmers' Creditors Arrange¬ 
ment Act, 1934, as amended by Amendment Act, 
1935— If ultra vires. , 

The statutory conditions of insolvency which 

enable a creditor or the debtor to invoke the aid 
of the bankruptcy laws, or the classes to which 
these law^ apply, are not intended m be stereo¬ 
typed under head 21 of S. 91, British North 
America Act, so *s to confine the jurisdiction oi 
the Parliament of Canada to the legislative pro¬ 
visions then existing as regards these matters. 
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The legislative provisions as to compositions 
enacted by the Farmers’ Creditors Arrangement 
Act, 1934, as amended by Amendment Act, 1935, 
by which bankruptcy is avoided, but which 
assumes insolvency is properly within the sphere 
of bankruptcy legislation The Act is, therefore, 
a genuine legislation relating to bankruptcy and 
insolvency and falls within head 21 of S. 91, 
British North America Act. ( Lord Thankerton.) 
Attornf.y-General of British Columbia v. 
Attorney-General ok Canada 168 I C. 64= 
9 R P C. 220=A I.R 1937 P.C. 95 (P C.). 

- Ceded territories—‘Cession ’—If includes 

voluntary cession by consent of people. 

The word "cession” is not restricted to cases 
where the possession was acquired either by con¬ 
quest or by cession, but it includes cases of 
voluntary cession by the general consent of 
people. Hence, the division of ceded territories 
into two classes, those acquired by an act of 
cession from sovereign power and those ceded by 
the general consent or desire of the inhabitants, 
is not correct ( Lord Maugham.) Edgar Sam- 
mut v. Strickland. 180 I.C. 424 = 11 RPC. 159 
=48 L W. 551=A.I.R. 1939 P.C. 39 (P.C ). 

-'Interpretation of Constitution Act—British 

North America Act. Ss. 91 and 92—Dominion 
Law and Provincial Law—Conflict between— 
Effect of—Provincial Law— Ultra vires or intra 
vires —Tests —Considerations for Courts. See 
Interpretation of Statutes—'Constitution Act. 
1939 M.W.N. 142 (P.C ). 

- - - Possession—Ceded territories—Voluntary 
cession—Poiver of Croton to legislate 

Even in the case of possessions acquired by 
voluntary cession, like Malta, the Crown is by 
virtue of Royal Prerogative pritna facie entitled 
to legislate and the principle which excludes cases 
of settlement from the Royal Prerogative has no 
application to such a case. (Lord Maugham.) 
Edgar Sammut v. Strickland. 180 I C. 424=11 
R P.C. 159=48 L.W. 551=A.I.R. 1939 P C. 39 
(P.C.). 

- Possession—Responsible Government gran¬ 
ted by Crown—Revocation of by virtue of express 
poiver to do so—Power of Crown to make lazvs 
for such possession. 

Asa general rule a grant of representative 
institutions made without the reservations of a 
power of concurrent legislation p'eHudes the 
exercise of a prerogative while the legislative 
institutions continue to exist and a p-»wer of 
revoking the grant must be reserved or it will not 
exist. But it cannot be said that once such a 
grant is made, the Crown is immediately and 
irrevocably deprived of its right to legislate by 
Letters Patent or Ordinance, unless there is an 
express reservation to that effect. Hence, where 
the grant of the responsible Government is 
revoked by virtue of an express power contained 
in the grant, the Crown has by Royal Preroga¬ 
tive Dower to legislate for such possession by 
Letters Patent or Ordinance even in the absence 
of express reservation in the grant. (Lord 
Maugham ) Edgar Sammut v. Strickland. 180 
IC 424=11 R P C. 159=48 L.W. 551=A.I.R. 
1939 P.C. 39 (P.C ). 

- Treatise and performance of obligations 

thereunder—Powers of Executive and Legislature 
—Draft conventions of International Labour 
Organisation of League—Canada ratifying draft 


I 


CONSTITUTIONAL LAW. 

conventions as to Hours of Work, Minimum 
Wages and Weekly Rest in industrial under¬ 
takings—Legislation by Dominion Parliament — 
//ultra vires— firitish North America Act, Ss, 
91, 92 and 132. 

Within the British Empire there is a well-esta¬ 
blished rule that the making of a treaty is an 
executive act, while the performance of its obli¬ 
gations, if they entail alteration of the existing 
domestic law, requires legislative action. Unlike 
some other countries the stipulations of a treaty 
duly ratified do not, within the Empire, by virtue 
of the treaty alone, have the force of law. 1 f the 
national executive, the Government of the day, 
decide to incur the obfigarions oi a treaty which 
involve alteration of law they have to run the risk 
of obtaining the assent of Parliament to the neces¬ 
sary statute or statutes. To make themselves as 
secure as possible they will ofien in such cases 
before final ratification, seek to obtain from 
Parliament an expression of approval. But it is 
not the law, that such an expression of approval 
operates as law. or that in law it precludes the 
assenting Parliament or any subsequent Parlia¬ 
ment from refusing to give its sanction to any 
legislative proposals that may subsequently be 
brought before it. Parliament has a constitu¬ 
tional control over the executive ; the creation of 
the obligations undertaken in treaties and the 
assent to their form and quality are the functions 
of the executive alone. Once they are created, 
while they bind the State as against the other 
contracting parties. Parliament may refuse to 
perform them and so leave the State in default. 
In a unitary State whose Legislature possesses 
unlimited powers the problem is simple. Parlia¬ 
ment will either fulfil or not treaty obligations 
imposed upon the State by its executive. The 
nature of the obligations does not affect the com¬ 
plete authority of the Legislature to make them 
law if it so chooses, but in a Slate where the 
Legislature does not possess absolute authority 
in a federal State where Legislative authority is 
limited by a constitutional document or is divided 
up between different Legislatures in accordance 
with the class of the subject-matter submitted 
for legislation, the problem is complex. The 
obligations imposed by treaty may have to be 
performed, if at all. by several I egislatures ; and 
the executive have the task of obtaining the legis¬ 
lative assent not of the one Parliament to whom 
they may be responsible but possibly of several 
Parliaments to whom they stand in no direct 
relation. The question is not how is the obliga¬ 
tion formed, that is the function of the executive ; 
but how is the obligation to be performed and 
that depends upon the authority of the competent 
legislature or legislatures. The Treaty of Ver¬ 
sailles was made between the Allied and Associa¬ 
ted Powers of the one part and Germany of the 
other part The British Empire was represented 
by the Engli-h Ministers as representing His 
Majesty the King, and Canada and other Domi¬ 
nions by their respective Ministers. By the 
contracting parties agreeing to the covenant of 
the League, the signatories were to be the origi¬ 
nal members of the League of Nations. The 
Dominion of Canada was one of the signatories 
and thus became the original member of the 
League. Part 13 deals with ‘Labour' and states 
therein that the object of the. League is to 
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improve the conditions of labour throughout the 
world. It also states that the contracting parties 
agree to the establishment of a permanent 
organization for the promotion of the desired 
objects and that the members of the League shall 
be the members of the organization. In accord¬ 
ance with Part 13 draft conventions wi»h respect 
to Limitation of Hours of Work in iodustrul 
undertak ngs, the Weekly Pest and Minimum 
Wages in industrial undertakings were adopted 
by general conference of the International 
Labour Organization. These three conventions 
were ratified bv the Dominion of Canada in 1935 
by the resolutions of the Senate and House of 
Canada approving therein. Each of the draft 
conventions contained stipulations binding on the 
members of the League who ratified them. The 
ratification was approved by the Governor- 
General in Council and the radfication was com¬ 
municated to the Secretary-General of the 
League of Nations. The statutes which in effect 
give effect to the drHt convention^ were passed 
by the Parliament of Canada and received the 
Royal assent and became laws. It was rontendcd 
by the Provincial Governments that the statutes 
affected property and civil rights of tfie subjects 
in each Province and that they were ultra vires 
of the Dominion Parliament and that neither 
S. 132 nor S 91, British North America Act, 

could apply to them. 

Held, that the obligations were not obligations 
of Canada as part of the British Empire, but of 
Canada by virtue of her new status as an inter¬ 
national person, and did not arise ' nder a treaty 
between the British Empire and foreign coun¬ 
tries- No obligation to leg s'ature arose until the 
Canadian executive, left with an unfettered dis¬ 
cretion of their own volition, acceded to the 
conventions under the Treaty of Versailles a 
novus actus not determined by the Treatv. For the 
purposes of these statutes, the obligation arose 
under the conven'ions aione. The legislation made 
by the Canadian Parliament by enacting the statu¬ 
tes, obligation to make which arose under the con¬ 
ventions under the Treaty, which the Canadian 
executive had no power to enter into, wa- ultra 
vires of the Dominion Parliament and was not 
sanctioned by S. 132 of the Act T' e legislation 
as to these classes of subjects, vie., as to the 
property and civil rights in the province having 
been assigned exclusively to the Provincial 
Legislatures by S. 92 of the Act, the Dominion 
Parliament could not legi-late on the said sub¬ 
jects. There being no such thing as treaty 
legislation but only a d : stributioi of legislative 
powers between the Dominion and the Provinces, 
the distribution being based on classes of subjects 
and it being one of the essential conditions in 
the Inter-Provincial compact to which the B. N 
A. Act gives effect, the Dominion Parliament 
could not be said to have power to legislate for 
obligation arising out of treaty and make the 
same binding on the Provinces in face of Ss. 91 
and 92 of the Act. The legislation also could not 
be deemed to be valid under S. 91 bv saying that 
it concerned with matters of such general im 
portancc as to have "attained such dim nsions as 
affect the body politic" and to have “ceaseH to be 
merely local or personal and to have become 
matters of national concern". Each of the said 
Acts was ultra vires of the Parliament of Canada. 


contempt. 

(Lord Atkin.) Attorney-General of Canada v. 
Attorney-General of Ontario. 168 I.C. 117=9 
R.P C. 239=A I.R 1937 P.C. 82 (P.C.). 

CONSTRUCTION 

See (1; Contract — Construction. 

(2) Deed-Construction. 

(3) Hindu Law—Will. 

(4) Lease—Construction. 

(5) Mortgage—Construction. 

(6) Will—Construction. 

CONSTRUCTION OF STATUTES. See 

Interpretation of Statutes. 

CONSTRUCTIVE ESTOPPEL. 

.Vee (1) C. P Code, S. 11 

(2) Evidence Act, S. 115. 

CONSTRUCTIVE NOTICE. See T. P. Act, 

S 3. 

CONSTRUCTIVE TRUST. 

See Trust. 

TruS'S Act, Ss. 80-94. 

CONSUMMATION OF MARRIAGE. 

See Mahomedan Law — Marriage. 

CONTEMPORANEOUS AGREEMENT. 

See ( 1) Deed—Construction. 

(2) Evidence Act, S. 92. 

CONTEMPT— Apology—Nature and contents 
of. 

An apol >gy is not a weapon of defence forged 
to purge the guilty of their offences. Nor is it 
intended to operate as a universal panacea. It is 
intended to be evidence of real contriteness. 
Only then is it of any avail in a Court of Justice. 

It must be tendered at the earliest opportunity 
unreservedly and unconditionally. Everything 
lepends on the circums f ances as well as upon 
the nature of the apology and the manner in 
which it is tendered {Hose, J.) Subordinate 
Judge v. Jawaharlal 1940 NL J. 425. 

- Interference with receivers. 

It is well settled that when receivers are ap¬ 
pointed by a Court interference with them and 
obstruction to them will amount to contempt of 
Court, and that the forcible taking of the rents 
and profits for which the receiver has been ap¬ 
pointed or of chattels in his possession as receiver 
w'll amount to such interference and obstruction. 
(Henderson and Khundkar, JJ.) Trtdibf.sh Basu 
v. I itf.ndra Kumar Ba*u. 71 C.L J 409=44 C. 
W.N 925=A I.R 1940 Cal. 487. 

- Letter by party to Judge seised of the case 

—Imputation against Judge's impartiality—Duty 
of Court. 

Where a party to a pending case wrote a letter 
to the Judge seised of the case containing the 
following statement ‘you have on your respon¬ 
sibility caused all the e proceeding, against law 
to be taken with a view to cause loss to me. In 
ca^e I succeed in appeal, you yourself shall be 
responsible for the property as the value thereof 
due to the above mentioned unlawful acts', it was 
held that it amounted to contempt of a serious 
nature and that it contained a threat and an im¬ 
putation against the fudge’s impartiality and tna 
it was a serious matter which could not be treat¬ 
ed lightly. (Bose, J ) Subordinate Judge v. 
Jawaharlal. 1940 NL.J 425. 

- Pending proceedings — Speech at meeting. 

The question in all cases of comment on pend¬ 
ing proceedings is not whether the publication 
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<loes interfere, but whether it tends to interfere 
with the due course of justice, and on the same 
principle it is a contempt of Court to make a 
speech tending to influence the result of a pend¬ 
ing trial whether civil or criminal, or to deliver 
a speech at a meeting. ( Thomas , C.J. and Radha 
Krishna , J.) Rauha Krishna v. Raja Ram. 
188 I.C. 408=12 R.O. 431 = 1940 O A. 456= 
1940 O.LR. 355=41 Cr.L.J. 584=1940 A Cr.C. 
101=1940 A.W.R. (C.C.) 238=1940 O.W.N. 
491. 

CONTEMPT OF COURT. 

Abuse of process. 

Attack against parties to pending litiga¬ 
tion. 

Attack against witnesses. 

Communication to Judges. 

Disobedience of order. 

Jurisdiction. 

Newspaper article. 

Pending case. 

Power of Court to commit. 

Procedure. 

Proof. 

Scandalising Court. 

What amounts to. 

Abuse of process 

- Abuse of process of obtaining warrant 

against another in order to blackmail. 

The misuse of the process of the Court for 
obtaining a warrant against a person against 
whomthe complainant has no intention of proceed¬ 
ing, merely to use it as a lever for blackmailing 
him, amounts to. contempt of Court. ( Monroe 
and Blacker , JJ.) Abdul Hamid v. Iqbal 
Hussain. 181 I.C. 861=11 RL. 893=40 Cr. 
L J. 571=41 P.L.R. 130=A.I.R. 1939 Lah. 

143. 

Attack against parties to pending litigation. 

- Abuse in relation to the subject-matter of 

the suit—If constitutes contempt — Test — Inten¬ 
tion of ivriter—If material—Tendency to 
prejudice fair trial—If sufficient to justify pro¬ 
ceedings for contempt. 

Abuse of parlies concerned in a litigation con¬ 
stitutes contempt of Court, and anything which 
tends to excite prejudice against the parties in 
litigation while it is pending is contempt of 
Court. In considering whether the writer of an 
article in a newspaper has been guilty of abusing 
and vilifying the parties to a pending suit in 
relation to their defence, and thereby prejudicing 
a fair trial for them at the hearing, the test is not 
whether the article has in fact obstructed or 
interfered with the administration of justice, or 
will so obstruct or interfere, but whether it is 
calculated to do so or whether it is likely that it 
will have that effect. The intention of the writer 
*may be of secondary importance, the question is 
what is the effect of the article? Has it a 
tendency to obstruct and interfere with the due 
and proper course of administration of justice? 
A libel on the parties to a suit which does not 
amount to an interference with the course of 
administration of justice is not a matter in 
respect of which contempt proceedings can be 
taken The aggrieved party has his remedies 
elsewhere, namely, he can either prosecute the 
‘joffender in a Criminal Court or sue him for defa¬ 
mation in a Civil Court. All proceedings in suits 
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pending in a Court of justice are privileged, and 
any comment on the subject-matter of the suits 
and any abuse of the parties or holding them up 
to ridicule and contempt in the eyes of the public, 
whilst the suit is pending are not allowed. The 
object of proceedings in contempt in such ca^es is 
not so much to vindicate the dignity of the Court 
or of the person of the Judge, as to ensure that 
every litigant in a Court of justice has a fair and 
unprejudiced hearing at the trial on the merits of 
his case. Whether an article in a newspaper will 
in fact prejudice a party or not, or scare away his 
witnesses, or lead him to compromise the suit, is 
not the real and proper test in such a case. The 
Court has to read the article and see whether the 
article may have that effect, and thereby tend to 
interfere with the proper course of justice. If it 
has that tendency, it constitutes contempt of 
Court justifying the Court in taking action. 
ilVadia, J.) Df.mibai v RawJi Sojpal. 39 
Bom L.R. 471 = 170 I.C. 631=38 Cr L J 942= 
10 R.B. 108=A.I.R. 1937 Bom. 305. 


—- Assumption of truth of facts awaiting deci¬ 

sion—Prediction that certain party will win and 
justice will thereby be defeated. 

A pamphlet which assumes the truth of certain 
facts which are connected directly or indirectly 
with the matters under consideration and 
awaiting decision in a pending litigation, amounts 
to contempt of Court. So also a document 
containing reflections of the gravest possible 
nature upon the conduct and the character of 
certain of the persons concerned in a pending 
proceeding and predicting that a certain party 
will win and thereby justice will be defeated. 
( Costello , Biswas and Lodge, JJ.) Nacendra 
Nath Das, In the matter of. I.L.R. (1939) 1 
Cal. 399=43 C.W.N. 333=185 I. C. 286=12 R. 
C. 354=41 Cr.L.J. 148=A.I.R. 1939 Cal. 672. 




_ . * 

Complaint of defamation by accused against 
witnesses—Contempt—Test. 

Where a person accused of an offence under Ss. 
420 and 406, I. P. Code, files a complaint for de¬ 
famation against a witness in that case and during 
its pendency, in respect of certain statements 
made by that witness it was held that inasmuch as 
the complaint was made more than 6 months after 
the examination of all the witnesses and not 
straightaway as soon as the particular witness 
was examined, it was a bona fide act intended for 
the protection of the complainant’s own good 
name and not an act aimed at putting pressure to 
bear on wUnesses and as such there was not even 
a technical offence of contempt committed. (Zio- 
ul Hasan and Yorke. JJ.) Mohammad Yusuf v. 

AhmaI) Khan. 181 I.C. 575=11 R.O. 
308=40 Cr.L.J. 569=1939 A. Cr. C. 84=1939 O. 
f'-R a 33 t 6~1939 O.W.N. 467=1939 O.A. 443= 
1939 A.W.R. (C.C.) 79=A.I.R. 1939 Oudh 225. 

Communication to Judges. 

Where after a magistrate has started proceed¬ 
ings in a case under S. 107, Cr. P. Code and has 
issued notices under S. 112, the writing of letters 
to that magistrate in respect of the proceedings 
pending before him grossly offends against the 
law of contempt of Court. It is in the clearest 
terms an attempt to prejudice the mind of the 
magistrate in regard to the trial of the case be- 
f 6 re him. (Zta-ul-Hasati and Yorke, JJ.) Maha- 
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bir Prasad v. C. B. Gupta. 14 Luck. 653=181 
I.C. 714=1939 O.W.N. 525=1939 O.A. 487= 
1939 A.Cr.C. 89=1939 O.L R 363=11 R.O. 323 
(2)=1939 A.W.R. (C C.) 84=A.I.R. 1939 Oudh 
180. 

- Letter to Magistrate relating to proceedings 

under S. 107, Cr. P. Code , pending before bun 
Where a member of the Legislative Assembly 
wrote a letter to a Magistrate making certain 
suggestions with reference to proceedings under 
S. 107, Cr. P. Code, pending before him. it was 
held that it grossly offended against the law of 
contempt of Court and that no member of the 
Legislative Assembly had any right to interfere in 
such a manner in the course of administration of 
criminal justice. ( Thomas, C. J. and Radha- 
krishna /.) Dt. Magistrate. Sultan pur v. 
Ramtas Yadava 185 I.C. 754=12 R.O. 280=41 
Cr L J 233=1940 O. A. 651 = 1940 A.W.R. (C. 
C ) 372=1940 O.L.R. 40=A I R. 1940 Oudh 

178 

Where a member of the Legislative Assembly 
writes letters to a District Magistrate about 
certain pending criminal cases, he is attempting to 
interfere with the administration of criminal 
justice which nobody is entitled to. (Bennet and 
T/erma J J ■) EMPEROR V. GaJADHAR PRASAD. 181 

I C 558=11 R A. 575=1939 A Cr.C. 35=1939 
AWR. (H.C.) 128=1939 A.L.J. 99=A.I.R. 

1939 Ail. 247. 

_ When amounts to. 

Every private communication to a Judge for 
the purpose of influencing his decision upon a 
pending matter, is contempt of Court, as tending 
to interfere with the course of justice. On the 
facts of the case it was held that a letter addres¬ 
sed to a Magistrate at a time when no proceedings 

were pending before him did not amount to con- 

tempLas it was not the intention of the writer to 
influence the Magistrate by means of that letter. 
(Zia-ul-Hasah and Yorkc, J J .) Ram Shankar. 
•u Shukla. 14 Luck. 649 — 181 I.C. 466—11 R. O. 
307=1939 O A. 447=1939 O W N. 522=1939 A 
W R re C ) 82=1939 A. Cr C 87=1939 O L.R. 
315=40 Cr.L.J. 566 (2)=A.I.R. 1939 Oudh 

182. 

Disobedience of order. 

--Breach of injunction issued by Court 

Persons not parties to suit—Proceedings against 
—Competency. See C. P. Code, O. 39, R. 2. A.I. 
R. 1937 Pat. 65 (S.B.). 

- Injunction against Government not to inter¬ 
fere with possession of A—B interfering with A’s 
possession —B deriving his interest through 

Government — Government , if guilty of contempt . 

The Government granted certain lease of quar¬ 
rying rights to A. A took possession of the 
-quarries. In a dispute concerning lease the 
Government and its servants were restrained bv 
an injunction from disturbing possession of A. 
B, who was not a party to the injunction proceed¬ 
ings. but who derived his supposed interest from 
the Government, continued to work the quarries. 
A brought an action for contempt proceedings 

against the Government for disobedience of the 

injunction, and against B, for aiding and abetting 
the disobedience. 

Held, that Government could not be said to 
have disobeyed the injunction. It was for A, 
•who had the immediate right to possession or 
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was in possession under the order of the Court* 
and not for the Government, who was not in 
actual possession to eject B. The duty of the 
Government was to leave those who claimed 
entitled to the possession of the soil to take the 
appropriate measures. 

Held, further , as Government was not liable, B, 
who derived his interest through it, could also not 
be held liable for disobedience. 16 Pat. 159=A. 
I.R. 1937 Pat. 65=166 I.C. 966 (S. B.), reversed. 

(Lord Porter.) Banerjee v. Kucihvar Lime and 
Stone Co., Ltd. 17 Pat. 770=1938 P.W.N. 895 
= 19 Pat.L.T. 867=178 I.C. 490=11 R P.C 111 
= 1938 O.W.N. 1256=1938 O.L.R. 514=5 B.R. 
171=68 C.L J. 488=43 C.W.N. 197=1939 M.W. 
N. 18=49 LW. 10=41 Bom L.R. 136=41 P.L. 
R 168 = 1938 All.L.R. 914=1938 A.W.R. 216= 
A I R. 1938 P.C. 295=(1939J 1 M.L J. 715 
(P-C). 

- Consent prohibitory order—Party having 

knowledge of such order—Failure to serve him 
with injunction—If fatal. 

Where in the case of a consent prohibitory 
order the party whom it is sought to commit has 
knowledge of the order, the failure to serve that 
party with the injunction is not necessarily fatal, 
even although there has been ample time to have 
the order drawn up and a copy served. ( Panck - 
ridge, J.) Khantobala Debi v. Maharani 
Mandalf.esa Kumari. 41 C.W.N. 821. 

- Judicial order restraining party from pro - 

ceeding with certain action—Party so ordered, if 
can disobey it merely because he is advised that 
order is wrong. 

Where a person is restrained by a judicial 
order from proceeding with certain action, the 
person so ordered is not justified in disobeying 
the order merely because he is advised or thinks 
that the order is wrong in law. (Ameer Ali, /•) 
All India Sugar Mills, Ltd. v. Sunder Singh. 
175 I.C. 872=11 R.C. 7=39 Cr.L J. 654=A.I.R. 
1937 Cal. 601. 

- Terms of settlement between parties embo¬ 
died in decree—Undertaking given by defendant 
not to dispose of property—Breach of undertak- 
ng—If amounts to contempt-. 

Where a suit was concluded *by a decree of 
Court embodying the terms of settlement be¬ 
tween the parties one of which was an under¬ 
taking given by the defendant not to dispose of 
his properties until the decree was fully satisfied, 
and the defendant mortgaged the properties 
before the satisfaction of the decree, 

Held, that the breach of the undertaking given 
to the Court amounted to contempt of Court ana 
that the breach was not so trivial a matter as to 
be beneath the dignity of the Court to notice or 
punish it. (Panckridge, J ) Hari Charan Dey 
v. Ranjit Kumar. 42 C.W.N. 203. 

- Evasion of warrant of arrest by convicted 

persons—Misrepresentation in revision petition to 
High Court. . . 

Where the accused were convicted by the trial 
Court, but were released on bail the same day by 
the Sessions Court which later on confirmed the 
conviction and issued warrants of arrest against 
them and the accused evaded those warrants o 
arrest and applied to the High Court in rev^ion, 
making it appear to the High Court that tn y 
were in Jail, while in fact they were at no time in 
Jail, it was held that both their evasion and mis- 
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representation amounted to contempt of Court. 
(Bennet and Iqbal Ahmad, JJ.) Mumtaz v. 
Chhutwa. 189 I.C. 468=41 Cr.L J 741 = 1940 
A.Cr.C 89= 1940 A W R (H C.) 334=1940 A. 
L.J. 309= A I.R. 1940 All. 386. 

- Guardianship proceedings — A p plication 

under S 476, Cr P. Code and a complaint under 
S 5U0, /. P Code . by one against the other party — 
If can amount to contempt. 

Wheie during the course of guardianship pro¬ 
ceedings, one of the parties files an affidavit con- 
tainir g aspersions on the other party and he 
thereupon files an application under S 476, Cr. P. 
Code, for t nquir> into the falsity of the allega¬ 
tions in the affidavit and for necessary action and 
also files a complaint against the other under 
S. 500, 1. P. Code, neither the application undei 
S. 476, Cr. P. Code, nor the complaint under 
S. 500, I. P. Code, constitutes contempt of 
Court. (Collister and Bajpai. JJ .) Hrishj Kf.sh 
Sanyalz/. A. P.Bacchi. 1940 A.L.J. 579. 

Jurisdiction. 

•- Calcutta High Court - Power to commit. 

The power to commit for contempt was con¬ 
ferred on the Calcutta High Court by its charter 
and has been retained in the Court by subsequent 
legislation, namely, the High Courts Act of 1861, 
the Letters Patent of 1865, and the Government 
of It dia Act of 1619. ( McNair , J.) Chandan- 

mull Karnani v Sardar.'lal Thapap. I.L.R. 
(1937) 1 Cal. 345=40 C.W.N. 1285. 

-Chief Court of Oudh— Contempt of sub¬ 
ordinate Courts. See Contempts of Courts Act 
(1926). S. 2 (2) and (3). 1939 O.W.N. 296 

=A.I.R. 1939 Oudh 131 (F.B.). 

- Extent to, of power—Limits—Power to 

arrest person outside the Presidency 

In a case of contempt, the High Court acting 
under its inherent powers may send a special 
bailiff to arrest a person at any place within its 
general jurisdiction, within the cot fines of the 
Bengal Presidency. But it has no power to order 
the arrest of a person outside the boundaries of 
the Presidt ncy. The power, however, to send a 
special bailiff to arrest a person within its gene¬ 
ral jurisdiction should be jealously and carefully 
watched and exercised. Such an order ought 
only to be made in the rarest of cases (McNair, 
J.) Chandanmull Karnani v. Sardarilal 
Thapar. I.L.R. (1937) 1 Cal. 345=40 C.W.N. 
1285. 

-- High Court—Inherent powers of, to punish 

—If affected by C. P. Code or Cr. P. Code. 

The High Court, as a superior Court of Record 
has an inherent power to punish for contempt, 
and that power is in no way affected, curtailed, 
diminished or restricted by the Codes of Civil or 
Criminal Proceduie. ( McNair, J.) Chandan¬ 
mull Karnani v. Sardarilal Thapar. I.L.R. 
(1937) 1 Cal. 345=40 C.W.N. 1285. 

- High Court—Jurisdiction to punish—Party 

failing to obey orders of High Court—Party 
giving undertaking in Court and removing himself 
from jurisdiction—Arrest — Powers of High 
Court — Procedure. 

Where a party fails to carry out the orders of 
the High Court, when he in facie curiae gives an 
undertaking to carry out those orders and then 
removes himself from the territorial jurisdiction 
of the > High Court and fails to carry out that 
undertaking or to give any explanation for his 
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failure, when further he treats with scant 
courtesy the persons sent to his place under the 
orders of the Court and in terms of a decree to 
which lie has been a consenting party, it is the 
duty of the Court to exercise the powers with 
which it has been invested for the enforcement of 
its orders. It is not necessary for the Court in 
such a case to send a special bailiff to arrest him 
at his place beyond the general limits of the 
Court’s jurisdiction, assuming the Court has such 
power. The spirit of co-operation existing be¬ 
tween the Courts in India will be sufficient alone 
to make such orders effectual, and the Court in 
the province where the party guilty of contempt 
resides will assist in making the order effectual. 
(McNair, J.) Chanpanmuli Karnani v. Sar¬ 
darilal Thapar. I L.R. (1937) 1 Cal. 345=40 
C.W.N. 1285. 

- Judicial order of one High Court—Breach 

of order committed in other High Court’s juris¬ 
diction—Former High Court, if can commit such 
person for contempt. 

W here a person is restrained by a judicial 
order of one High Court from proceeding with 
certain action and the person commits contempt 
of that High Court by defying the order in the 
jurisdiction of other High Court, the former 
High Court has jurisdiction to commit the per¬ 
son for contempt. I.L.R. (1937) 1 Cal. 345, Foil. 
(Ameer Ali, J.) All-India Sugar Mills v. 
Sunder Singh. 175 I.C. 872=11 R C. 7=39 Cr. 
L.J. 654=A.I.R. 1937 Cal. 601. 

- Non-Presidency High Court — Inherent 

Power to punish for contempt of itself—Indefinite 
sentence—Legality— Contempt of Courts Act , 

.S'. 3. 

The jurisdiction to punish for contempt of it¬ 
self is inherently vested in every High Court in 
India including the non-Presidency High Court, 
which is also a superior Court of Record. This 
inherent power of the High Courts has not been 
taken away or in any wise limited by Act XII of 
1926. Consequently the High Courts in India 
continue to have power to deal with contempt of 
themselves in the same manner as a Court of 
Record has under the common law of England. 
There is no limitation imposed on the High 
Courts in the matter of punishment of offenders 
for contempt. A sentence passed on an offender 
committing him to custody in jail until such time 
as he apologised to the Court and further purged 
his contempt by paying into the Court the sums 
of money received in defiance of the Court’s in¬ 
junction, is in accordance with law. (Young, 
C.J., Monroe and Din Mahomed, JJ.) Harkjshf.n 
Lal v. Emperor. 18 Lah. 69=39 P.LR. 
733=170 I.C. 375=38 Cr L. J. 883=10 R L. 103 
(2)=A.I.R. 1937 Lah. 497 (S B.). 

—- When amounts to contempt of Court — Pri¬ 

vilege of the press—Fallacy as to. 

The special privilege of the press is a time 
worn fallacy, and the sooner the misconception 
that the press is not accountable to the law is 
removed the better it will be. No editor has a 
right to assume the role of investigator or try to 
prejudice the Court against any person. Writing 
and publishing an article in a newspaper likely to 
prejudice the course of justice relating to a pend¬ 
ing case amounts to a contempt of Court. 
(Thomas, C.J and Radha Krishna, J.) District 
Magistrate, Kheri v. Hamid Ali Gardish. I5 
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Luck. 268=185 I.C. 342=12 R.O. 242=41 Cr. 
L.J 169=1940 A.W.R. (C.C.) 21=1939 O.W.N. 
1132=A.I.R. 1940 Oudh 137. 

Newspaper article. 

■ • Newspaper articles—Comments on Magis¬ 
trate's finding in inquest held under S. 176, Cr. P. 
Code — Punishment—Principle of. 

The principle underlying the case in which 
persons have been punished for attacks upon 
Courts and interferences with the due execution 
of their orders is not the protecting of either the 
Court as a whole or the individual Judges of the 
Court from a repetition of them, but the protect¬ 
ing of the public and especially those who either 
voluntarily or by compulsion are subject to its 
jurisdiction, from the mischief they will incur if 
the authority of the tribunal be undermined or 
impaired. An article in newspaper containing 
comments on the finding of the Magistrate in an 
inquest under S. 176, Cr. P. Code, into the death 
of certain person amounts to contempt of Court 
if the comments impute deliberate perversity in¬ 
capability and partiality to the police on the part 
of Magistrate in question. For the publication of 
this article the publisher and editor are liable to 
be dealt with for contempt of Court and they 
cannot be allowed to go unpunished merely 
because they have tendered an apology. (Mya 
Ru and Mosely, JJ.) Advocate-General, Burma 
v MaUNG Chit Maung. 187 I.C. 308=12 R.R. 
330=41 Cr.L. J. 445=A.I.R. 1940 Rang. 70. 

Pending case. 

-Pending case—Newspaper article — Allega¬ 
tion of evidence in contemplated prosecution being 
unreliable and obtained by unfair means — Sugges¬ 
tion of improper means to obtain admissions from 
accused—Effect of—If amounts to contempt of 
Court. 

It is well settled that any act done or writing 
published which is calculated to interfere with or 
obstruct the due course of justice or the legal 
process of the Court is contempt of Court, 
although the Court will not take action for con¬ 
tempt unless it thinks that the conduct of the 
party in question is calculated seriously to inter¬ 
fere with the course of justice. Proceedings in 
contempt are not taken merely in respect of tech¬ 
nical offences. To suggest in a newspaper article 
that evidence intended to be used in a prosecu¬ 
tion which is either proceeding or is plainly con¬ 
templated, has been obtained by improper means 
and is unreliable or to suggest that admissions by 
the accused have been improperly obtained is 
such as is calculated to interfere with the due 
course of justice, and amounts to contempt of 
Court, as such allegations introduce at once into 
the trial an element of prejudice against the pro¬ 
secution evidence. ( Beaumont, C.J. and IVassoo- 
dew, J.) Government Pleader, Bombay v. 
Shankar Dattatraya Javadfkar. I.L.R. (1938) 
Bom 176=174 I.C. 520=10 R.B. 476=39 Cr.L 
J. 424=40 Bom.L.R. 73=A.I.R. 1938 Bom. 198. 

... Newspaper article—Attack on and accusa¬ 
tions against party—When amount to contempt. 

Any publication which tends to excite prejudice 
against the parties to a pending litigation or their 
litigation while it is pending constitutes contempt 
of Court. Attacks on or abuse of a party, his 
witnesses or solicitor constitute contempt, but a 
mere libel on a party, not amounting to an inter¬ 
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ference with the course of justice, does not, the 
party being left to his remedy by action. To 
publish injurious misrepresentations directed 
against a party to the action, especially when they 
are holding that party to hatred or contempt, is 
liable to affect the course of justice, because it 
may, in the case of a plaintiff, cause him to dis¬ 
continue the action from fear of public dislike, or 
it may cause the defendant to come to a compro¬ 
mise which he otherwise would not come to, for a 
like reason. The fact that the trial Judge would 
not be affected by the article has no bearing on 
the matter. An article published in a newspaper 
stated the defendant’s case and inferred that it 
was true. It then accused the plaintiff of having 
ruined the defendants and of having concocted 
false criminal cases against them; and it further 
accused the plaintiff of using his influence malici¬ 
ously and to the detriment of the defendants. The 
article was published pending a suit instituted by 
the plaintiff against the defendants. 

Held, that the article constituted grave con¬ 
tempt, and that the fact that the article closed 
with an appeal for assistance for the defendants 
did not help the author or publisher of the 
article, as the appeal for help could well have 
been made without the accusations which preced¬ 
ed it. ( Leach , C.J. and Madhavan Nair, J.) Raja 
of Venkatagiri v. Rama Naidu. I L.R. (1938) 
Mad. 545=1937 M.W.N. 1193=173 I.C. 455=10 
R.M. 589=39 Cr.L.J. 328=1937 M.Cr.C. 392= 
48 L.W. 444 (2)=A.I.R. 1938 Mad. 248=(1938) 

2 M.L.J. 81. 

-- —Newspaper headlines—Publication of com¬ 
plaint with comments. 

Where a newspaper published with scare head¬ 
lines portions of a complaint against the respon¬ 
dent in which gross allegations were made 
against him four months after the complaint had 
been filed, while proceedings were actually pend¬ 
ing in the trial Court and also in the High Court 
for quashing the complaint, and further the paper 
published above the complaint its own comments. 

Held, that nothing could be more in the nature 
of contempt than action of that character. 
{Young, C.J and Monroe, J.) Vidya Sagar 
Kapur, In the matter of. 178 I.C. 990=11 R.L. 
512=40 Cr.L J. 156=40 P.L.R. 791=A.I.R. 
1938 Lah. 815. 


--- Resolution at public meeting making accusa¬ 
tions against party—If amounts to contempt. 

Where during the pendency of a suit instituted 
for a declaration that certain land claimed by the 
defendant is a public pathway, a resolution is 
passed at a public meeting protesting against the 
attempts of the defendant to close the land in 
question which is being used by the general public 
from time immemorial, the effect and tendency of 
the resolution is to embarrass, if indeed not to 
imperil the defendant’s cause and that being so, 
the passing of that resolution amounts to con¬ 
tempt. To the resolution itself, there is not so 
much objection in so far as it is, or purports to be 
merely a resolution of the residents of the loca¬ 
lity to support the cause of establishing the right 
of the public over the land in suit. But it is 
objectionable to put forward in the resolution of 
a public meeting a positive assertion of a public 
right of way, as it would predispose people to a 
belief right or wrong, that the defendantiis an in¬ 
vader of the public right. It undoubtedly conveys 



2122 


2 X21 < CIVIL, CRIMINAL AND REVENUE. 

CONTEMPT OF COURT. I CONTEMPT OF COURT. 


the impression of a public denunciation of the 
defendant’s conduct which might well deter in¬ 
habitants of the locality from bearing testimony 
in support of his case. ( Jack and Khundkar. JJ .) 
Suresh Chandra Mukerjee v. Biswa Nath 
Chhckerbutty. I.L.R. (1938) 2 Cal. 447=178 
I.C. 744=11 RC. 405=42 C.W.N. 952=A.I.R. 
1938 Cal. 772. 

- Statements published — Grave offence — 

Punishable even if apology were tendered. 

(1) Where the contempt of Court is of a very 
grave nature, the party in contempt may be puni¬ 
shed in spite of apology tendered. (2) There is 
nothing more incumbent upon Courts of justice 
than to preserve their proceedings from being 
misrepresented ; nor is there anything of more 
pernicious con>equence than to prejudice the 
minds of the public against persons concerned as 
parties in causes, before the cau«e is finally heard. 
In re Read and Huggenson. (1742) 2 Atk. 469: 
26 E.R. 683. foil. (Leach, C.J. and Krishtiaswami 
Aiyangar, J ) Bapayya Naidu v. Bapayya. 179 
I.C 91 = 11 R M. 521—40 Cr LJ. 169=1938 M. 
Cr C 269=1938 M. W.N. 1008=A.I.R. 1938 
Mad. 975=(1938) 2 M.L.J. 520. 

- What constitutes . 

A pamphlet published during the pendency of 
proceeding comes within the definition of "con¬ 
tempt of Court” if (1) it assumes the truth of 
certain facts which are connected directly or 
indirectly with the matters under consideration 
and awaiting decision in the proceeding itself; 
(2) if the document contains reflections of the 
gravest possible nature upon the conduct and the 
character of certain of the persons in the pro¬ 
ceeding ; and (3) if the pamphlet purports to 
predict that certain party will be or is likely to be 
successful in the proceeding and adds the com¬ 
ment in effect that if he is successful, law and 
justice will be defeated. ( Costello , Biszvas and 
Lodge. //.) BinnAP.ATi Devi v. Ramendra Nara- 
yan Roy I.LR. (1939) 1 Cal. 399=185 I.C. 
286=12 R.C. 354=41 Cr.L.J. 148=43 C.W.N. 
333=A.I.R. 1939 Cal. 672. 

Power of Court to commit. 

- Power of Court to commit—Exercise of — 

Rules. 

The power to commit for contempt is not to be 
lightly used and should be reserved for cases 
where the contempt is deliberate and of such a 
nature that commitlal is called for. (Leach. C.J., 
Madhavati Nair and Gentle. JJ.) Tuljaram Rao 
v. Sir Tames Taylor. I.L.R. (1939) Mad. 466= 
181 I.C. 451 = 11 R M. 813=1939 M.W.N. 113= 
40 Cr.L.J. 533=1939 M Cr C 83=49 L W. 29 
=A.I.R. 1939 Mad. 257=(1939) 2 M.L.J. 843 
(FB.). 

Persons who are not parties to the proceedings 
can he proceeded against in contempt if they at 
the investigation of the insolvent refuse to vacate 
possession of the properties of the insolvent as 
ordered by the Court. (Leach, C.J. and Krishna- 
szvami Aiyangar, J.) Official Assignee of 
Madras v. Sufyakanthammal. IL R. (1939) 
Mad. 19=181 IC 288=11 R M. 787=1938 M. 
W.N 920=48 L.W. 462=A.I.R. 1938 Mad. 927 
= (1938) 2 M L J. 609. 

[Reversing 46 L.W. 900=1937 M.W.N. 125.] 

—-High Court-— Insolvency jurisdiction — 

Powers to commit persons rot parties but aidirg 


insolvent in defying orders passed in insolvency. 
See Presidency Towns Insolvency Act, S. 58. 
48 L.W. 462=(1938) 2 M.L.J. 609. 

Procedure. 

— Procedure — Injunction against B—A abet¬ 
ting B in disobeying it—Petition against A— Form 
of. 

Where A aids and abets B in his disobedience 
of an injunction, it is a wrong remedy to petition 
the Court to issue notice upon A to show cause 
l why he should not be committed for contempt for 
disobedience of the injunction. The petition 
should ask the Court that A be committed for 
aiding and abetting B in his disobedience. In the 
first case the Court might dismiss the application 
and ask the petitioner to apply again in proper 
1 form. (Lord Porter.) Bannerjef. v. Kuchwar 
Lime and Stone Co., Ltd. 17 Pat. 770=11 R P. 
C. 111 = 1938 O W N. 1256=5 B R 171 = 1938 
OL R. 514=68 C.LJ. 488=43 C.W.N. 197= 

; 1939 M.W N. 18=49 L.W. 10=41 Bom.L.R. 136 
! =41 P L R. 168=1938 A.L.R. 914=1938 A.W. 
R. 216=1938 P.W.N. 895 = 19 Pat.L.T 867 = 178 
I.C. 490=A.I R. 1938 P.C. 295=(1939) 1 M L.J. 
715 (P.C.). 

- Obstruction to members of Official Recei¬ 
ver's staff—Initiation of either criminal proceed¬ 
ings or contempt proceedings—Discretion of 
| Official Receiver. 

If the Official Receiver considers that members 
of his staff have been obstructed to an extent 
j which amounts to a contempt of Court, it is 
| entirely within his discretion e'ther to take pro¬ 
ceedings for contempt or to initiate criminal pro¬ 
ceedings. It is, however, a salutory principle that 
where the contempt is some form of physical 
violence or obstruction and is as such punishable 
by a Criminal Court, it should be dealt with there. 
(Panckridge, J.) Nirmal Ch Chatterjee v, 
Mahendra Lal Sarkar. 41 C.W.N. 1325. 

Proof. 

-- Proof—Charge of deliberate zvithholding of 

documents called for—Mere suspicion—If suffi¬ 
cient. 

To establish a charge of contempt of Court, it 
is essential to prove that there are in the case 
other documents which have been deliberately 
withheld by the person charged. Mere suspicion, 
although very deep is not sufficient to establish a 
charge of contempt of Court. (McNair, J.) 
Sitarama Khemka v. Arthur Charsley Thomas. 
161 I.C. 738=8 R.C. 544=A.I.R. 1936 Cal. 132. 

Scandalising the Court. 

- :—Scandalising the Couil—What amounts to 

—General attack hostile to utility of Courts of 
justice—Process for contempt—If justified. 

Any act done or writing published which is 
calculated to bring a Court or a Judge into con¬ 
tempt or to lower his authority is contempt of 
Court. It is a class of contempt usually known 
as “scandalising the Court ’; the principle on 
which the Court proceeds in taking notice of this 
class of contempt is based on the interest of the 
public and not on the interest of the particular 
Court or Judge who is attacked. Where attacks 
are made on the personal character of a Judge, or 
where base or improper motives in the decision 
of a case are attributed to a Judge, the process of 
the,Court should be used; but the process pf 
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contempt for scandalising the Court is one which 
should be sparingly used. A general expression 
of opinion hostile to the utility of Courts of 
Justice, without any attack on any particular 
Judge or comment on any particular case, is not 
likely to affect the public and need not disturb the 
equanimity of Judges, and does not amount to 
such a contempt of Court as should be dealt with 
by the process of contempt. ( Beaumont , C.J.and 
IVassoodew, J.) Government Pleader, Bom- 
bay v. Tulsidas Subhanrao Jadh\v. I.L-.R_ 
(1938) Bom. 179=40 Bom.L.R. 75 =10 R.S. 457 
= 174 IC. 492=39 Cr.L.J. 440=A.I.R. 1938 
Bom. 197. 

What amounts to. 

--1 What amounts to. 

Any act done or writing published calculated to 

bring a Court or a judge of the Court into con¬ 
tempt, or to lower his authority, is a contempt of 
Court. That is one class of contempt. Further 

any act done or writing published calculated to 
obstructor interfere with the due course of 
justice or the lawful process of the Courts is a 
contempt of Court.. The former class belongs to 
the category which is characterised as scandalis¬ 
ing a Court or a Judge.' That description of that 
class of contempt is to be taken subject to one 
and an important qualification. Judges and 
Courts are alike open to criticism, and if reason¬ 
able argument or expostulation is offered against 
any judicial act as contrary to law or the public 
good, no Court could or would treat that as con¬ 
tempt of Court. In applying the law the Courts 
should not lose sight of local conditions. But 
whether the authority and position of an indivi¬ 
dual Judge or the due administration of justice 
is concerned, no wrong is committed by any mem¬ 
ber of the public who exercises the ordinary 
right of criticising in good faith in private or 
public the public act done in the seat of justice. 
The path of criticism is a public way : the wrong¬ 
headed are permitted to err therein: provided 
that members of the public abstain from imputing 
improper motives to those taking part in the 
administration of justice, and are genuinely exer¬ 
cising a right of criticism and not acting in malice 
or attempting to impair the administration of 
justice, they are immune. Where the writer had 
written an article on the inequality of sentence 
under text, “The Human Element’'. 

Held, that he was perfectly justified in pointing 
out what is obvious, that sentences do vary in 
apparently similar circumstances with the habit 
of mind of the particular Judge. It is quite 
inevitable Some very conscientious Judges have 
thought it their duty to visit particular crimes 
with exemplary sentences ; others equally cons¬ 
cientious have thought it their duty to view the 

same crimes with leniency. Hence, to say that 
the human element enters into the awarding or 
punishment is not contempt of C>urt_ ( Lord 
Atkin.) Andre Paul z/. The ^I^ney-General 
of Trinidad. 162 I C. 92—8 R.P.C. 229—1936 
A.LJ. 671=38 P.L.R. 541=44 LW.. 15=40 C. 
W N 801=1936 A.W.R 600=38 Bom.L.R. 681 
=1935 P W.N. 439=1936 M.W.N. 619=54 C.L. 

J. 36=A.I.R. 1936 P.C. 141=71 M.L.J. 655 (P. 

C.). 

— Intentional disobedience of Court's order. 

A Guzerati person applied for restoration of 

his minor boy from an Anglo Indian lady who 
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looked after him for a long time with the 
father’s concurrence In a previous proceeding, 
the father was appointed as the guardian of the 
boy and the father was ordered to have the 
custody of his boy and was to arrange to take 
the child for a change. The father made the 
arrangement but the lady refused to deliver the 
child to its father in spite of many requests. 
The lady had acted in such a manner as to indi¬ 
cate clearly that she wanted to have an absolute 
control over the child in derogation of the rights 
of the father. Any amicable settlement suggest¬ 
ed by the father was refused by her. 

Held, that the lady was guilty of contempt. 

(McNair, 7.) Ranjani Kanta Padia, In re. 
174 I.C. 785=39 Cr.L.J. 466=10 R.C. 717=A.I. 
R. 1938 Cal. 38. 

- Plaint reflecting severally on defendant's 

conduct—Its publication, if contempt. 

VVhere the publication of a plaint is the publi¬ 
cation of a document reflecting severely on the 
conduct of the defendant, a contempt of scanda¬ 
lous and serious nature is committed. ( Monroe 
and Din Mohammad , JJ.) Bennett Coleman & 
Co., Ltd. v. G. S. Monga. 18 Lah. 34=165 I.C. 
813=9 R.L. 305=38 P.L.R. 1166=1936 Cr.C. 
1005=38 Cr.L.J. 73=A.I.R. 1936 Lah. 917. 

- Matters pending before Court or about to 

come before Court—Comment on—Discussion of 
rights and wrongs—Propriety of—Good inten¬ 
tion and bona fides of person commenting — 

Relevancy. 

To com nent on a case which is sub-fudiee or to 
suggest that the Court should take a certain 
course in respect of a matter before it undoubt¬ 
edly constitutes contempt and honesty of motive 
cannot remove it from this category. If this 
were to be allowed persons in a position to assist 
the Court by their evidence might be prevented 
from coming forward, and persons appearing 
as witnesses might be influenced in their testi¬ 
mony. The criterion is not whether the Court 
will be influenced, but whether the action com¬ 
plained of is calculated to prejudice the course 
of justice. Good intention is not the deciding 
factor in a matter of contempt, though the inten¬ 
tion and bona fide nature of the action constitut¬ 
ing contempt have an important hearing on the 
question whether the Court should take action. 
To comment on a case which is about to come 
before the Court with knowledge of that fact is 
j ust as much contempt as comment on a case 
actually launched. A discussion in a newspaper 
of the rights and wrongs of a case when pending 
before a Court is improper and constitutes con¬ 
tempt of Court. This does not mean that 
reference cannot be made to pending cases or 
that items of news which are concerned with 
pending cases should not be published. What 
cannot be permitted is a discussion of the 
attitude which the Court should adopt when 
considering the case. (Leach, C.J., Madhavan 
Nair and Gentle, JJ.) Tuljaram Rao Sk 

James Taylor I.L.R. (1939) M%d 466=181 I. 

C. 451=11 R M. 813=1939 M.W.N. 113=40 Cr. 
L.J. 533=1939 M Cr.C. 83=49 LW 29 =A.I.K. 
1939 Mad. 257=1939) 2 M.L.J. 843 (F.B.). 


Vo lice demanding withdmvil of 

' in written stalement—Threat of ***** J or 


epithet in written stalem — - - r . 

defamation — If constitutes contempt of Court. 
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Where a person not a party to the suit sends a 
registered notice to the defendant, demanding 
the withdrawal of an abusive epithet used in the 
written statement with reference to him, and 
threatening to file a suit for damages, if it was 
not withdrawn, it is merely the formal prelimi¬ 
nary notice for a suit for damages for libel and 
does not constitute contempt of Court. This is 
•quite different from putting pressure on a party 
to withdraw a plea in a civil suit, which may 
amount to contempt of Court. (Botnet and 
Verma, JJ.) Baldeo Sahai v. Shiva Datt 
Sharma. 187 I C. 65 = 12 R. A. 486=1939 A.W. I 
R (H.C.) 887=1939 A.L.J 1157 = 1940 A.Cr.C. 
14=41 Cr.L.J. 390=A I.R. 1940 All. 114. 

- Prohibitory order—Disobedience by Party 

and stranger, difference—Marriage in spite of 
prohibition. 

Contempt of Court is either (1) criminal con¬ 
tempt consisting of words or acts obstructing or 
intending to obstruct the administration of 
justice or (2) contempt in procedure, consisting 
of disobedience to the judgments, orders or 
other process of the Court and involving private 
injury. Ordinarily a party to an action who dis¬ 
obeys a prohibitory order, such disobedience 
though wilful is contempt in procedure, whereas 
persons who aid and abet such disobedience and 
are not parties to the action are guilty of 
criminal contempt. Where in spite of an order 
of prohibition a father performs the marriage of 
his minor daughter he is guilty of contempt along 
with the person who married the girl knowing of 
the prohibition. ( Niyogi, /.) District Judgf., 
Chhindwara v. Basori Lal. 189 I.C. 813=1940 
N.L.J. 157=A.I.R. 1940 Nag. 203. 

- Threatening letters to opposite side counsel 

demanding withdrawal of allegations in pleadings 
—If amounts to. 

It is indeed difficult and well nigh impossible 
to frame a comprehensive and complete definition 
of ‘contempt of Court/ Anything that tends to 
curtail or impair the freedom of the limits of the 
judicial proceeding must of necessity result in 
hampering the due administration of law and in 
interfering with the course of justice. It must 
therefore be held to constitute contempt of 
•Court. Where a party sends threatening letters 
to the opposite party and his advocate demanding 
the withdrawal of certain allegations in the 
pleadings it is calculated to interfere with and 
obstruct or divert the course of justice and hence 
the party sending such communications is there¬ 
fore clearly guilty of a contempt of Court. 
(Niyogi, /.) Telhara Cotton Ginning Co. v. 
Kashinath Gangadhar Namjoshi. I.L.R. 
(1940) Nag. 69=1939 N.L.J. 461 = 189 I C. 58= 
41 Cr.L J. 709=A.I.R 1940 Nag. 110. 

CONTEMPT OF COURTS ACT (XII OF 

1926)— Scope of. 

Per Yorke, /.—Far from the enactment 
implying a recognition that no such power had in 
fact previously existed, the Contempt of Courts 
Act is an Act which creates no fresh powers at 
all but merely recognises the fact that such 
powers already do exist but seeks to define and 
limit them. ( Thomas, C.J. , Zia-ul-Hasan and 
Yorke, JJ.} Mahomed Yusuf v Imtiaz Ahmad 
Khan 14 Luck. 492=11 R.O. 248=40 Cr.L.J. 
421=180 I C. 745=1939 O.A. 326=1939 A.W. 
R. (C.C.) 59=1939 O.L.R. 194=1939 O.W.N. 


CONTEMPT OF COURTS ACT (1926), S. 1. 

296=1939 A.Cr.C. 57=A.I.R. 1939 Oudh 131 

(F.B.). 

-Scope—Non-Presidency High Court—In¬ 
herent power to punish for contempt—If limited 
by the Act. See Contempt of Court. 18 Lah. 
69 (S.B.). 

-Ss. 1 and 2— “Contempt *—What constitutes 

—Letter by manager of estate to Collector 
referring to decision of latter as District Magis¬ 
trate dismissing a complaint and stating that 
opposite party had been emboldened by the view 
taken by the District Magistrate —// contempt of 
Court. 

Between two big estates called D and B there 
ran a depression which in normal times was a 
river. There was an embankment on the edge 
of each of the estates facing each other across 
the river. There had been considerable litiga¬ 
tion between the proprietors of the two estates 
arising out of the flooding of the country on the 
one side or the other, each party attributing the 
flooding to the conduct of the other. Ultimately 
owing to the intervention of the Government 
both sides gave an undertaking to the Governor 
that they would not add to the embankments or 
alter them in any way without going to the 
Collector and getting the permission of the 
Government. A breach having thereafter occurr¬ 
ed in the embankment in estate B, some tenants 
of that estate repaired the breach on their own 
account. The proprietor of estate D, then peti¬ 
tioned the District Magistrate who was also the 
Collector, complaining of this action of the 
people of estate B. The District Magistrate 
held that there was no complaint which could 
properly be investigated and therefore no action 
could be taken. The people of D estate then 
filed a regular complaint. Pending this com¬ 
plaint, the manager of B estate wrote to the 
Collector a letter, a copy of which was also sent 
to the manager of D estate, referring to the 
undertaking given by the parties to the then 
Governor, pointing out that there had been great 
delay by the Government in passing orders on 
embankment matters, and stating, inter alia, that 
the time was rapidly approaching when he must 
withdraw from the undertaking in justice to the 
tenants of his estate whose land was being des¬ 
troyed by continuous flooding. The manager of 
the D estate on receipt of a copy this letter wrote 
to the Collector, sending a copy of the letter to 
the manager of B estate, complaining that the 
repair of the breach by the people of B estate 
was a breach of the undertaking given to the 
Governor, referring to the proceedings taken by 
the D estate people which had been dismissed by 
the Collector—District Magistrate, and observing 
that the B estate people had been evidently em¬ 
boldened by the view taken by the District Magis¬ 
trate in the case and the orders that were passed 
by him. The Collector took this as a contempt 
of his authority as District Magistrate and refer* 
red the matter to the High Court under the Con¬ 
tempt of Courts Act. 

Held, that the letter in question was one ad¬ 
dressed to the Collector who was the proper per¬ 
son to deal with any alleged breach of an under¬ 
taking given to the Governor and the decision by 
the Collector as District Magistrate in the pro¬ 
ceedings referred to was a relevant point to men¬ 
tion in dealing with a supposed threat of a breach 
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of the undertaking. There was nothing in the 
observation which would tend to lessen the 
authority of the Court or to bring the authority 
of the District Magistrate into contempt. The 
observation, moreover, referred to a decision by 
the Magistrate in which he had refused to take 
any action at all, that is to say, he having refused 
to act on a complaint before him and refused to 
summon the accused, there was no judicial 
matter before the District Magistrate at all, the 
action of the latter having been a mere rejection 
of the complaint. 

Held, further , that there was nothing in the 
nature of a criticism of a judicial decision, and 
that even if there had been such a criticism there 
was nothing of a kind to bring the Magistrate's 
Court into contempt or to diminish its authority ; 
and that the action on the part of the manager of 
D estate did not therefore constitute a contempt 
in any way. ( Courtney-Terrell, CJ. and James, 
J.) Emperor v. Girindra Mohan Misra. 167 I. 
C. 646=9 R.P. 413=38 Cr.L.J. 412=3 B.R. 305 
=1937 P.W.N. 137=18 Pat.L.T. 113=A.I.R. 
1937 Pat. 124. 

_ S. 2—“ Subordinate Court "— Sub-Divistonal 

Magistrate holding inquiry under S. 176, Cr. P. 

Code. . 

The words “Subordinate Court” in the Con¬ 
tempt of Courts Act are used in a wide sense as 
including any Court over which the High Court 
has superintendence for the purposes of S. 85, 
Government of Burma Act, 1935, that it is to say, 
all Courts subject for the time being to its appel¬ 
late jurisdiction. Sub-Divisional Magistrate 
when holding an inquiry under S. 176, Cr. P. 
Code, is acting as a Court subordinate to High 
Court for the purposes of the Contempt of Courts 
Act. (Mya Bu and Mosely, JJ.) Advocate- 
General v. Maung Chit Maung. 1940 Rang.L. 
R. 188=187 I.C. 573=12 R.R. 337=41 Cr.L.J. 
470 =A.I.R. 1940 Rang. 68. 

-Ss. 2 (2) and (3 )—Chief Court of Oudh — 

Position and powers of—Jurisdiction as regards 
contempt of subordinate Courts. 

The chief Court of Oudh is by virtue of the 
Oudh Courts Act and Ss. 2l9 and 220 of the 
Government of India Act, the High Court of 
Oudh and the one and only Court of Record and 
by virtue of its position akin to that of the Court 
of King's Bench. It has its power of superinten¬ 
dence over all inferior civil and criminal Courts 
and it has power to protect its subordinate Courts 
from improper interference in the administration 
of justice. It would be absurd to think that such 
a Court, which is the custodian and protector of 
public justice throughout the province of Oudh, 
has no power to deal with the contempt of Courts 
subordinate to it. Its powers in that respect are 
defined and limited by the Contempt of Courts 
Act of 1926. The Act is silent as to the powers 
of the Chief Court to deal with contempts of 
Court subordinate to it, but such power cannot 
be negatived by silence and is to be inferred from 
the wording of sub-Cl. (2) of S. 2 in which the 
words “subject to the provisions of sub-Cl- 3” 
would be otherwise meaningless and in fact un¬ 
necessary. ( Thomas , C . Zia-ul-Hasan and 
Yorke, JJ .) Mahomed Yusuf v. Imtiaz Ahmad 
Khan. 14 Luck. 492=11 R.O. 248=40 Cr.Lj. 
421=180 I.C. 745=1939 O.A. 326=1939 A.W.R. 
.(C.C.) 59=1939 O.L R. 194=1939 A.Cr.C. 57= 
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1939 aW.N. 296=A.I.R. 1939 Oudh 131 

(IMS.). 

c , S - sub-S. (3)— Interpretation. 
buD-o. (3), b. 2 means that the contempt must 
be Punishable as a contempt under the Penal Code 
ana not punishable only because it otherwise is an 
offence. ( Monroe and Din Mohammad, JJ.) 

B e nnej c o l man& c °., l™. G. S. Monca. 18 

813=9 R L 30 5 =38 P.L.R. 

}936 Lah 3 91^ rC - 1005=38 Cr L J ”=A I.R. 

7 (S)--Scope and effect of—Act being 

punt suable both under this Act and Penal Code- 
Procedure. 

The true interpretation of Cl. (3) to S. 2 of the 
Contempt of Courts Act is that where there is 
already a provision in the Penal Code for punish¬ 
ing a contempt of Court as such the Contempt of 
Courts Act itself shall have no application. But 
where an act amounts to an offence under the 
Penal Code and also under the Contempt of 
Courts Act, it will be punishable under both 
Acts. (Iqbal Ahmad and Harries, JJ.) Emperor 
v. Jagannath Prasad. I.L.R. (1938) All. 548= 
1938 A.L.J. 430=1938 A.W.R. (H.C.) 275=176 
I.C. 110=1938 A.Cr.C. 35=1938 A.L.R. 547= 
11 R A. 46=39 Cr.L.J. 677=A.I.R. 1938 All. 
358. 


S. 2 (3) —Scope of prohibition contained in. 
The prohibition contained in S. 2 (3) of the 
Contempt of Courts Act, refers to offences puni¬ 
shable as contempt of Court by the Indian Penal 
Code and not to offences punishable there other¬ 
wise than as contempt. (Bose, J.) Subordinate 
Judge v. Jawaharlal. 1940 N.L.J. 425. 

CONTEMPT OF LAWFUL AUTHORITY. 

See Penal Code, S. 185. 

CONTENTIOUS SUIT. See T. P. Act, S. 52. 

CONTINGENT BEQUEST. 

See (1) Succession Act, S. 111. 

(2) T. P. Act, Ss. 21-26. 

(3) Will—Construction. 

CONTINUING GUARANTEE. See Contract 
Act, S. 130. 

CONTINUING OFFENCE. See Penal Code. 
S. 363. 

CONTRACT. 

Agreement. 

Basis of suit. 

Breach. 

Building contract. 

Cancellation. 

Champertous agreement. 

C. I. F. ' . , 

Concluded agreement. 

Consideration. 1 
Construction. 

Enforceability. * 

English principles. 

Executory agreement. 

Formation. 

Hire agreement. 

Hire purchase, 
i, Hypothecation. 

■ Indemnity. 

Insurance contract. 

Implied obligation* 

‘ Joint cdbtractbrs. > • 
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Liability under. 

Maintenance Agreement. 

Minor. 

Modification. 

Novation. 

Pakki adat. 

Part performance. 

Penalty. I 

Performance. 

Privity. 

Prohibition by statute. 

Ratification 

Restitution. 

Sale. 

Shipping. 

Specific performance. 

Substitution. 

Third party—Right to sue. 

Validity. 

Variation. 

Void contract. 

Wagering contract and Speculation. 

Miscellaneous. 

Agreement. 

- Agreement—Confimation by Act of Legis¬ 
lature—Effect of. 

Where an agreement is approved, ratified, con¬ 
firmed and declared to be valid and binding on 
the parties thereto by an Act of the Legislature, 
the effect of this statutory confirmation is to 
render every provision and stipulation of the 
agreement as obligatory and binding on the 
parties as if these provisions had been repeated 
in the form of statutory sections. ( Lord Mac¬ 
millan) International Railway Co. v. Niagara 
Parks Commission. 169 I C. 562=10 R P.C. 17 
=A.I.R 1937 P.C. 214. (P C.). 

-Agreement in an absolute sale to pay 

annual rent to the vendor—If legal. See Trans¬ 
fer of Property Act, S. 11. 171 I.C. 504=1937 
O.W.N. 1138. 

•-Bailment—Essentials of. See Mysore City 

Municipalities Act, S. 41 (7) 16 Mys.L.J. 368. 

-—Bailment—Liability of hirer for loss—Ex¬ 
press covenant that hirer to make good loss by 
fire. See Contract — Hire-purchase A.I.R. 1937 
Sind 207. 

Basis of suit. 

- —Basis of suit—Deed not properly stamped — 

Falling back upon prior oral negotiations — Per¬ 
missibility. 

Where the deed forming the contract between 
the parties is not properly stamped, it cannot 
form the basis of a suit, nor is it permissible to 
fall back upon the previous oral negotiations. 
{Addison and Ram Lall, JJ.) Rameshwar Dass 
5y. Pirthi 183 I C. 93=12 R L. 97=41 PLR 
98=A.I.R. 1939 Lah. 266. 

1 • Breach. 

- Agreement that suit should be brought 

only in one of the two Courts having jurisdiction 
—Trial of suit on merits by the other Court — 
Interference in revision. 

There can be no doubt that where there are two 
Courts, both of which would normally have 
jurisdiction to try the suit, the parties may be 
allowed to agree among themselves that the suit 
should be brought in any of those Courts and not 
in the other. The object of such a contract is to 
afford facjlity or convenience either to both the 
parties or to .one of them, and it is unfair that 

Q.. D .—134 
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any one of the parties should resile from the con¬ 
tract entailing hardship and inconvenience to the 
other party. But where the suit is brought in the 
other < ourt, i.e , the Court different from the one 
for which the parties had contracted, and that 
Court, holding that it has jurisdiction, has tried 
the merits of the case between the parties, it 
would not be proper for the revisional Court to 
interfere and to entail fresh hardship on both 
parties. ( Bajpai, J.) Gopal Das Agarwala v. 
Hari Kishan Das. 163 I C. 919=9 R.A. 96= 
1936 All.L.R. 667 = 1936 A W R. 591 = 1936 A. 
L.J. 704=A.I.R 1936 All. 514. 

- Contract for delivery of goods—Measure 

of damages. 

When a contract to deliver goods is broken, the 
proper measure of damages in general is the 
difference between the contract price and the 
market price of such goods at the time when the 
contract is broken, because the purchaser having 
the money in his hands may go into the market 
and buy. So, if a contract to accept and pay for 
goods is broken, the same rule may be properly 
applied, for the seller may take his goods into 
the market and obtain the current price for them. 
It is therefore necessary to prove difference bet¬ 
ween contract price and market price. If that is 
not done, nominal damages; if that is done, that 
is the measure of damages prima facie. ( Stone , 
CJ. and Niyogi, J.) Arjunsa v. Mohani.al. I. 
L.R. (1938) Nag. 308=172 I.C. 812=10 R.N. 
246=A I.R. 1937 Nag 345. 

- Contract of sale—Suit for damages by 

seller for failure to take delivery by buyer—Facts 
to be proved. 

In a contract for sale, the due date for delivery 
of which having passed, if the seller has called 
upon his buyer to come and take delivery in a 
specified way, and he is suing the buyer not for the 
price but for damages for failure to take delivery, 
the seller has first to prove tender. But he need not 
prove tender if he establishes that his opponent 
has failed to accept the delivery. He is however 
required to show readiness and willingness to 
tender which can be proved by establishing that the 
contract remained uncompleted not because of his 
fault, but, because of the fault of his opponent. 
{Stone C.J. and Niyogi, J .) Arjunsa v. Mohan- 

« A xt L LR a V5L 38) Na S 308=172 I.C. 812=10 
R.N. 246=A.I.R. 1937 Nag. 345. 

~ Contract with Bank taking form of pur¬ 
chases of yen to be delivered during specified 
period at fixed rate—Bank covering itself by yen 
purchased against yens sold—Failure to purchase 

yen during period specified—Measure of dama¬ 
ges. 

Where a merchant in Rangoon buying goods in 
Japan and desirous of paying for them in rupees 
and not in yen, enters into several contracts with 
a I’ankin the form of purchases of yen to be 
delivered during a specified period at a fixed'rate 
and. the Bank covers itself by yen purchased 
against the yen that have been sold, the transac¬ 
tion between the parties is genuine contract and 
cannot be said to have been entered into by w r ay 
of gambling or wagering. It is obligatory, under 
the contracts, on the importer to pay the bills by 
purchase of yen at the rate prescribed during the 
period to which each of the contracts relates and 
m castf'of failure to do so he commits a breach of 
Contract. The measure of damages to which the 


2131 
CONTRACT. 

Bank is emitled is the difference between the 
contract rate and the buying rate at which the 
Bank would have to purchase yen against the yen 
sold to importer under the contract ( Page, CJ. 
and Ba U. J ) Ardul I.atiff Jamal and Co. v. 
Yokohama Specie Hank, Ltd 163 I.C. 516=9 
R.R. 27=A.I R. 1936 Rang 269. 

-- Damages—Buyer refusing to take delivery 

of goads—Proper measure of damages. 

Where the buyer fails to take delivery of goods 
contracted to be purchased, the proper measure 
of damages is the difference between the market 
rate and the contract rate on the date of the final 
refusal to take delivery and not on the date of 
the notice of the seller's intention to resell the 
goods. ( Baguley, J.) E. Hof. Chand Co. v. 
Baboo Chotalal. 1939 Rang.L R. 622 —181 

I. C. 846=11 R.R. 501=A.I.R. 1939 Rang. 139. 

- Damages—Doctrine „of frustration—Ap¬ 
plicability of. . 

The doctrine of frustration of contract only 
applies if the disturbing cause goes to the extent 
of substantially preventing the performance of 
the whole contract: “interference leaving a consi¬ 
derable part capable of performance will not be 
an excuse.” Impossibility arising from the pro¬ 
misor's own actor default is not in any Cdse an 
excuse for non-performance of his contract. 
(Dhavle, J., on difference of opinion between 
Mahomed Noor and Manohar Lull, JJ ) Ban- 
wari Lal t/. Shaikh Shukrullah. 19 Pat. 1= 
188 I C 337 = 12 R.P. 697=6 B.R. 653=A.I.R. 
1940 Pat. 204 

.- Damages—Interest—Right to—Money due 

by assignee of decree to assignor under deed of 

assignment. ... 

In a suit for an amount of money left with the 
assignee of a mortgage decree, by the assignor, 
which is a suit for compensation for breach of 
contract, the plaintiff is entitled to such an 
amount as would compensate him for the loss 
which he has suffered by reason of the defen¬ 
dant’s breach. The correct measure of damages 
is the loss sustained by the plaintiff, and that loss 
is properly estimated as the amount stated as 
payable under the assignment deed plus a reason¬ 
able rate of interest. The Court therefore is 
justified in awarding interest on that amount al¬ 
though there is no provision for interest in the 
deed of assignment. ( Harries, C J. and Fazl Ali, 

J. ) Sheonarain Prasad Singh v. Ganga Prasad 
Singh. 1939 P.W.N. 769=A.I R 1940 Pat. 155. 

- Damages — Liability—Doctrine of laches — 

Applicability of — Partnership—Damages caused 
by wilful default of partner—Claim to damages 
by another partner. 

The doctrine of laches is of great importance 
where persons have agreed to become partners, 
•and one of them has unfairly left the other to do 
all the work, and then, there being a profit, comes 
forward and claims a share of it; and a Court 
will nut aid those who can be shown to have re¬ 
mained quiet in the hope of being able to evade 
responsibility in the case of loss, but of being 
able to claim a share of gain in case of ultimate 

success. But this doctrine applies to cases where 
the plaintiff has by his conduct .induced the def¬ 
endant to suppose that the plaintiff had abandon¬ 
ed the common undertaking, usually in cases of a 
highly speculative character. If a partner has 
been set at defiance by his coparceners, and if the 
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latter have denied that he has any right to inter¬ 
fere in the partnership, they can derive no advan¬ 
tage from the circumstances that he has not per¬ 
formed hi* duty to them. ( Dhavle , /, on diffe¬ 
rence of opinion betiveen Mahomed Noor and 
Manohar Lal, JJ.) Banwari Lalv Shaik Shuk¬ 
rullah. 19 Pat. 1=188 I C. 337=12 R.P. 697= 
6 B.R. 653=A.I.R. 1940 Pat. 204. 


Damages-—Rule as to mitigation of dama¬ 
ges — Applicability to contract of service. See 
Principal and agent—Agent’s right to salary. 
(1938) 1 M.L.J. 857. 

-Measure of damages—Building contracts. 

See Contract—Building Contracts. 1940 N. 
L J. 486. 

- —Money left with mortgagee to discharge 

earlier mortgage—Default by mortgagee — Dama¬ 
ges—Cause of action. 

Where money has been left with a vendee or 
mortgagee in order to discharge some earlier 
mortgage and such vendee or mortgagee fails to 
discharge the liability, a cause of action for 
damages arises immediately and the vendor or 
mortgagor need not wait until the property is 
actuary sold or until he is sued or a decree is 
passed against him before bringing a suit for 
damages. 34 All. 429; A.I.R. 1931 All. 754 and A. 
I R. 1934 All 406, Rel- on. ( Harries and Rachhpal 
Singh, JJ,) Abdul Majeed v. Abdul Rashid. 
164 I.C. 665=9 R.A. 1914=1936 A W.R. 773= 
1936 All L.R. 810=1936 A.L.J. 940=A I.R. 1936 
All. 598. 

- Sale of goods—Breach by purchaser—Right 

to refund of sale price—Claim by defendant to 
set-off damages—Sustainability — Burden of 
proof. 

Where a contract for the sale of goods falls 
through the default of the purchaser, the latter is 
entitled to recover the purchase-money paid by 
him (excluding the earnest or deposit), and the 
seller can only resist the claim by seeking to set¬ 
off against the said sum any damages which he 
might have incurred by reason of the purchaser's 
non-performance of the contract. But before the 
seller can substantiate his claim to set-off, he 
should prove his readiness and willingness to 
perform his part of the contract and that he was 
in a position to perform the contract on the date 
fixed for the performance of the contract. ( Ven- 
kataraman'a Rao, J.) Narayanamurti v. Nages- 
wara Rao. 1940 M.W.N. 756=52 L.W. 251. 

- Sale of goods—Buyer becoming aware of 

breach of condition by seller — Buyer's right to 
reject goods within reasonable time. 

When abujer of goods becomes aware of a 
breach of a condition of the contract by the seller, 
he is entitled to a reasonable time to consider what 
he will do and his failure to reject the goods at- 
once does not prejudice his right to reject them 
within a reasonable time. What is a reasonable 
time must always be a question of fact, having 
regard to the particular circumstances of each 
case (McNair, J.) Khirendra Nath v. Secre¬ 
tary of State. 44 C.W N. 1069 

- Sale of goods—Default by purchaser hfe- 

posit or earnest — Forfeiture—Right of vendor 
Vendor equally in default — Effect. 

In the case of mercantile contract, even ,n rc *“ 
pect of sale of goods, it has been customary 
India to receive sums of money by way. of deposit 
or earnest and such sums can be forfeited by the 
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entered into a forward contract of April-May 
delivery at the current market rate, and the 
next day he wired back to the agent that the 
order had been placed at Rs. 208-12-0 per candy 
at a (mandi) premium of Rs. 7-8-0. Three days 
later, the agent communicated this to A who 
failed to pay the amount of the 'mandi' as agreed 
upon, in spite of demand by B. The rate varied 
to the disadvantage of A and he repudiated the 
contract, whereupon B sold the transaction to 
another party at a loss. 

Held, that there was no question of an “offer” 
by A and its “acceptance” by B. There was a 
completed contract between the parties and A 
was liable to pay the amount of the ‘mandi* and 
he was also liable to pay B the loss which the 
latter had suffered in the transaction, together 
with brokerage at the stipulated rate. (Tek 
Chand.J ) Lakshmi Narain t/. Bala Parshad. 
182 I C. 335=12 R.L. 9=A.I.R. 1938 Lah. 825. 

Consideration. 

- Executory promise — Sufficiency — Perfor¬ 
mance of such promise — Effect. 

Where a promise by A is consideration for a 
promise by B, the former, so long as it rem ins 
executory, will not amount to consideration in 
the eye of the law unless it involves a legal obli¬ 
gation which A may be compelled to perform. 
But even where the promise on the side of A 
does not involve a legal obligation, its perform¬ 
ance will constitute sufficient consideration, that 
is, as an executed consideration for the promise 
on the other side. When once the executed pro¬ 
mise becomes the consideration it is not for the 
Court to examine the quantum or adequacy of the 
consideration except where the language of the 
document is ambiguous. ( Varadachariar and 
Mockett, JJ.) Taluk Board, Koilpatti v. Pandia 
Chinnathambiar 164 I.C 697=9 R M. 154= 
44 L.W. 353 = 1936 M W N. 569=A.I.R. 1936 
Mad. 709=(1937) 1 M.L.J. 50. 

- Parties not managing their estates in sever¬ 
alty but agreeing for common management — Vali¬ 
dity. 

Where the parties, though entitled, do not 
manage their estate or their respective interests 
in severalty but give up that right and agree to a 
common management, such giving of rights is 
sufficient consideration. {Wort, Ag.C.J .) Kirtya- 
nand Sinha v. Kamanand Sinh •. 164 I C. 220 

=9 R.P. 95=17 Pat.L.T. 865=1936 P.W.N. 568 
=A.I.R. 1936 Pat. 456. 

Construction. 

- Adjustment of decree—Agreement to 

accept less than amount of decree—Portion to be 
paid immediately and balance within time fixed — 
Default—Entire amount of original decree, if 
can be realised. 

With respect to the execution of a certain 
decree, it was agreed that the decree would be 
satisfied on payment of a certain sum which was 
less than the amount of the decree, and that the 
judgment-debtor should pay a portion of it im¬ 
mediately and the balance within a certain date 
and that if the amount was not so paid, the decree 
could be realised by execution. The judgment- 
debtor committed default in payment and the 
decree-holder sought to realise the entire amount 

, he original decree by execution. 


DIGEST; 1936—1940 2136- 

CONTRACT. o ■ n- 

Held, that the entire amount of the original 
decree could not be realised as it was not express¬ 
ly stipulated that in case of non-payment the 
amount remitted would not be allowed. (S. K. 
Chose, J.) Grish Chandra Sen v. Benarsi Lal 
Marwart. 65 C L.J. 210. 

——— Agreement by zemindar to contribute annu¬ 
ally for maintenance of hospital to be established 
in zamindari—Absence of intention on zamindar's 
part to create charge — Contract—If can be en¬ 
forced against successors in title. 

Where a zemindar by a registered document 
bound himself and his successors-in-title to pay 
to the Taluk Board an annual contribution in 
consideration of the establishment and mainten¬ 
ance of a dispensary by the Taluk Board, but the 
language of the document and the surrounding 
circumstances did not indicate any intention on 
zemindar's part to create a charge. 

Held, that there being no charge and the obliga¬ 
tion resting solely on a covenant could not be en¬ 
forced against the zemindari in the hands of the 
successors in title. (.Varadachariar and Mockett , 
JJ.) Taluk Board, Koilpatti v. Pandia Chin¬ 
nathambiar. 164 I.C. 697=9 R.M. 154=44 L. 
W. 353=1936 MWN. 569=A.I.R. 1936 Mad. 
709=(1937) 1 M.L.J. 50. 

- Arbitration clause—Clause providing for 

reference to arbitration and making such refer¬ 
ence a condition precedent to cause of action — 
Validity . 

A clause in a contract to the effect that no 
cause of action can accrue until a third person has 
decided on any difference that may arise between 
the contracting parties is perfectly legal both 
under the English law' and also under the Indian 
Contract Act. This principle holds good when 
the referee has power to determine liability, and 
his decision is not limited to quantum. ( Panck - 
ridge, J .) M. D’Cruz v Secretary of State for 
India in Council. 40 C.W.N. 865. 

- Arbitration clause—Deposit in Bank by 

manager of joint family business—Subsequent 
differences between members resulting in agree¬ 
ment to divide—Areement providing for resort to 
arbitration — Construction—Direction to Bank re¬ 
garding the deposit by manager pending arbitra¬ 
tion — Bank, if bound by such direction. 

A joint undivided Hindu family possessed inter 
alia a joint family business. One X who repre¬ 
sented one branch of the joint family was the 
manager of the firm and the malik of the joint 
family. He, as such manager and in the name of 
the firm, deposited with a Bank a lakh of rupees. 
Before the date of the maturity of the deposit, 
differences arose between X and his nephew Y , 
who represented another branch of the joint 
family and an agreement was entered into bet¬ 
ween them. After reciting that owing to the 
differences the parties were desirous of having 
partition effected of the business and movable and 
immovable property of the joint family and that 
resort to arbitration was necessary to settle dif¬ 
ferences, the appointment was agreed of a certain 
named person as sole arbitrator with a direction* 
to have due regard to certain points on wnicn 
agreement had been reached. Cl- 4 of the agree¬ 
ment effectually precluded either X or Y, pending 
the final award, from claiming or taking posses¬ 
sion of the entirety of any of the joint family 
property., CL 7 was as follows:—' It has been 
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settled between the parties that up to the decision 
and partition the business and dealings of the 
family of whatever nature they may be would 
continue in the present condition. But till the 
completion of the partition the arbitrator shall be 
authorized to make suitable arrangements tempo¬ 
rarily in the business if it requires alterations or 
pass an order which he deems proper. 

Held, that it could not be concluded from the 
vague words of Cl 7 of the agreement especially 
in their connection with the final reference to the 
arbitrator that X, pending the result of the arbit¬ 
ration, was left in management of the firm as 
before and that the Bank was bound by his direc¬ 
tion to deal with any deposit with it on the firm’s 
account. ( Lord Blanesburgh .)) Nannhemal 
anki Das v. Punjab National Bank. Ltd. 162 
.C. 440=8 R P C. 281=63 C.L.J. 346 (P.C ). 

-Arbitration clause—Fire insurance policy— 

Provision for reference lo arbitration in case of 
difference on loss by fire—Provision that action 
to be commenced within specified period in case 
claim be fraudulent or rejected by company— 
Difference on loss—Refusal of claim by company 
—Subsequent arbitration and award at instance 
of assured—Suit within specified period after 
award—If in time. See Insurance — Fire In¬ 
surance. A.I.R. 1936 Cal. 550. 

- Arbitration clause—Provision for settle¬ 
ment of disputes by reference to arbitration of 

Manager or Assistant of European firm in 
Karachi”—Meaning of—Reference to commission 
•agent of f oreign firm-*-If legal. 

An arbitration clause in an indent provided 
■inter alia : ’‘Any dispute arising out of this 
■agreement . . . shall be referred to the arbitra¬ 
tion of . . . Managers or Assistants in Euro¬ 

pean Firms in Karachi, etc.” 

Held, the expression Manager or Assistant in 
European Firm used in the clause meant Manager 
or Assistant in a firm carrying on business in 
Karachi through an agent properly and strictly so 
called and under their effective control. A per¬ 
son who is a mere post office for an English firm, 
who secures contracts for them, and looks after 
their contracts and gets a commission for doing 
the same is not such an agent, or Manager or 
Assistant of a European firm, and a reference to 
Tiim is therefore no valid reference at all. (Rtip- 
chand Bilaram, A.J.C ) Fleming Shaw & Co v 
Bahadur & Co. 164 I.C. 1015=9 R S. 83=29 S 
L.R 292=A.I.R. 1936 Sind 121. 

-Arbitration clause—Reference to "Arbitra¬ 
tion Act"—If includes arbitration under Sch. II. 
C. P. Code. 

If an arbitration clause in a contract does not 
speak of arbitration under the Indian Arbitration 
Act of 1897 but the words used are simply 
“Arbitration Act,” and the overriding intention 
of the parties as can be gathered from the con¬ 
tract is that in the matters specified therein their 
■differences should be settled by arbitration, that 
general intention is to be given effect by taking 
the words “Arbitration Act” to mean “statutory 
provisions relating to arbitration” in a case to 
which the Indian Arbitration Act has no applica¬ 
tion. This construction will include arbitration 
tinder Sch. II* C. P. Code. (Milter and Latifur 
Rahman 6 )J.) Radha Singh v. Jyoti Prasad I. 
X.R. (1939) 2 Cal. 181=186 I.C. 617=12 R.C. 
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490=70 C.L.J, 148=43 C.W.N. 879=A.I.R. 1940 
Cal. 105. 

— 7 — 7 -Arbitration clause—IVords "with regard to 
this indent or to relative goods”—If cover case of 
non-delivery. 

An arbitration clause in a contract for sale of 
goods ran thus:—If any dispute arises with 
regard to this indent or to relative goods, it shall 
be optional to you (seller) to release me from the 
contract and take the goods back or to refer the 
dispute in respect of Japanese goods to the arbi¬ 
tration of Japanese Commercial Museum and in 
respect of other goods to the arbitration of the 
Bengal Chamber of Commerce or to two mer¬ 
chants, one to be nominated by each party, and I 
agree Jo accept the decision of the arbitration as 
final. 

Held, that the words, “with regard to this 
indent or to relative goods” occurring in the 
arbitration clause were sufficiently comprehensive 
to cover a case of non-delivery of goods. (R. C. 
Mitter J.) Brindaban Chandra Datta & Co. v. 
Bishweshwar Lal. I.L.R (1937) 1 Cal. 606= 
174 I.C. 58=10 R.C. 610=A.I.R. 1938 Cal. 10. 

- Arrangement to pay “as soon as final bill is 

ready"—Suit filed before settlement of the bill— 
If Premature. 

Plaintiff sued the defendants for accounts and 
his share of profits. His case was that the defen¬ 
dants, who took a contract for the construction 
of a railway line, availed themselves of his 
services in connection with that work and agreed 
to pay him i of the profits “as soon as the final 
bill is ready after deducting all the expenses”. 
The final bill was prepared by the Railway Com¬ 
pany in 1927 but it was not passed as such, as 
disputes arose between the defendants and the 
company. A suit was instituted by the defendants 
against the company in 1929 and the appeal was 
decided in 1934. It was contended that as the 
amount out of which the plaintiff could get a $ 
share could be definitely ascertained only after the 
disputes between the defendants and the company 
as regards the bill had been finally settled, the suit 
which was instituted in 1928 must be held to be 
premature. Overruling that contention. 

Held, that once it was found that under the 
contract between the parties the plaintiff, was en- 
titled to a share of the profits that was the cause 
of action for him, if only he had fulfilled his part 
under the contract, and that the settlement of 
accounts between the defendants and the Railway 
Company was no part of his cause of action, 
though till those accounts were settled, the exact 
amount payable to him might not be ascertained. 

( j/aradachanar and Stodart. JJ.) Muniswami 
Naidu Thandavaraya Mudaliar. 43 L.W. 218 
=1935 M.W.N. 1084 (2)=159 I.C. 1005=8 R.M. 
588=A.I.R. 1936 Mad. 5. 

7 — Building*contract—Contractor to build and 
engineer to supervise—Building as built not accor¬ 
ding to plan, unsightly and not fit for use — 
Owner's remedy—Joint decree against contractor 
and engineer , if could be passed—Measure of 
damages. 

Where an owner engages contractor to put up a 
building according to a plan and at certain rates 

and also an engineer to supervise the construe- 

tion f and contractor builds a house which wa 
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neither according to plan nor fit for use and 
besides unsightly, and the owner alleges negli¬ 
gence and collusion between the contractor and 
engineer, he can sue both of them together and 
obtain damages. A joint decree against two 

such persons is possible even though the 
connection between the plaintiff and the one is a 
direct one while that between the plaintiff and 
the other is indirect. The purpose of money 
damages is to put the injured party in as good a 
position as that in which full performance would 
have put him ; but this does not mean that he ts 
to be put in the same physical position.. Satisfac¬ 
tion for his harm is made either by giving him a 
sum of monej sufficient to produce the physical 
product contracted for or by giving him the ex¬ 
change value that that produce would have had 
if it had been contracted. Sometimes defects in 
a completed structure cannot be physically reme¬ 
died without tearing down and rebuilding at a 
cost that would be imprudent and unreasonable. 
The law does not require damages to be measur¬ 
ed by a method requiring such economic waste. 
(Stone, CJ and Dose . /.) Rajaram v. Madhao- 
rao Chitnavis. 1940 N.L.J. 486. 

_ Building contract—Lump sum or rate 

contract. 

A bu ding contract consisted of two parts, the 
first part dealt with the terms and conditions 
under which the work was to be done and the 
second part consisted of a document which was 
headed as an “estimate". The estimate did not 
give merely the rates to be' charged for the 
different items of work or materials but also 
mentioned the amount of work to be done and 
materials to be supplied. All the items were totall¬ 
ed together and a certain sum ^as given as the 

total of the cost of the various items. There was 
only one clause in the contract in which mention 
was made of how the remuneration of the con¬ 
tractor was to be calculated. It ran as follows:— 
“The owner shall pay to the contractor for the 
work actually done according to the rates provid¬ 
ed for various items in the schedule of rates 
hereto annexed and in case of items of work for 
which no provision has been made in the said 
schedule, the contractor should be entitled to be 
paid market rates of the actual cost with an 
establishment charge of five per cent, and a profit 

of ten per cent.” . 

Held , that the estimate was nothing but a 
schedule of rates and it amounted only to this 
that the contractor intimated to the owner that he 
would charge at the rates mentioned in the 
estimate for a building of the dimensions given 
in the estimate and nothing more, and that, there¬ 
fore the contract was a contract according to the 
schedule rates and not a contract for a lump 
sum. (Sew, J .) Panchanan Ganguly v. Kali- 

pada Banerjef.. 71 C.L.J. 309. 

- Cano llation of contract in case of bank¬ 
ruptcy or any other reason”—Interpretation 

A supplying agent in anticipation of his ap¬ 
pointment as such, and of acceptance of his terms 
as to commission and price by the manufacturing 
firm accepted indents which provided a clause as 
follows: “In the event of fire, strike among 
workmen or any unforeseen event, or the failure 
of your supplier to deliver either through bank¬ 
ruptcy or any other reason, you or your agents 
are to have the option of concelling the order, 


I CONTRACT. 

I His terms as to price and commission not being 
accepted by the manufacturing firm, the goods 
were not supplied. The contract was between 
the parties as principal to principal. Purchaser 
sued for damages. 

Held, that the failure of the supplier through 
“bankruptcy or any other reason” must be ba^ed 
cn something reasonable and the circumstance 
that the supplier would not pay the price deman¬ 
ded by the manufacturer who also refused to 
I pay him the commission could not be one of the 
reasons contemplated by the indent. Hence the 
supplier was not entitled to cancel the order and 
liable to pay damages. ( Addison and Ram Lai , 
JJ.) Hosiery Knitting Mills Ltd.. Delhi v. S, 
Wahid-ud-din. 183 I.C. 838=12 R.L. 142=41 
P.L.R. 709=A.I.R. 1939 Lah. 166. 

-Contract of sale—Contract to sell certain 

lands acceptable to vendee out of larger area 
belonging to vendor—Lands chosen by vendee 
found encumbered—Duty of vendor to discharge 
the encumbrances before conveyance. See T. P. 
Act, S. 55 (l) (c). 14 Rang 766. 

- Charter party—Owner letting vessel to 

charterer for towing flats and barges— Collision 
between vessel and country barge—Suit by owner 
of barge—Liability of charterer of vessel for 
negligence of master and crew. 

The relevant provisions of a charter party 
were that “the owner will let and the charterer 
will take, for the purpose of towing flats and 

barges.the steam launch “Sri Krishna” 

. fora period of six months certain. 

provided that the charterer shall not ply the 

vessel.in salt water, nor use the same for 

any other pursoses than towing flats and barges 
without the consent in writing of the owner.” A 
collision recurred between ihe steam launch and 
a country barge of the plaintiff. The laiter sued 
the charterer of the launch on the ground that 
the collision was caused by the negligence of the 
master and crew of the launch. 

Held, that the language used was appropriate 
to a lease and that the charter party was a 
demise; and hence if the plaintiff succeeded in 
establishing negligence on the part of those in 
charge of the ve-sel, the defendant (charterer) 
would be liable. (Panckridge, /.) VaraJa Lal & 
Co. v. Ranadaprasad Shaha. 63 Cal. 53. 

- Contract between mining company and 

power company for supply of electric power 
Agreement to extend for mining life of properties 
operated, owned or controlled by consumer 
Latter ceasing to occupy . own or control ^ pro¬ 
perty—Mining life of property continued—Effect 

on agreement. # . , 

A mining company entered into a contract w* 
the power company for the supply of electrical 
power. The contract, amongst other things, 
provided that during the continuance of the con¬ 
tract no system of electricity other than that 
furnished by the power company should be used 
in “said premises.” The agreement was to 
extend for the mining life of the properties 
operated, owned or controlled by the consume 
(the mining company). After the supply c 
tinued for some years, the mining company 
informed the power company that they no *> 
had the ownership of the property, *jja 
were no longer bound by the contract •• 
power was supplied, the new company, s 
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the mines then would be liable. Ultimately, the 
mining company went into voluntary liquidation. 
In response to the usual notice of claims, the 
power company sent in a claim for damages for 
breach of contract. The contention of the power 
company was that so long as there was mining 
life in the property, the mining company was 
liable. It was not disputed that the mining life 
of the property continued. 

Held, that the mining life contemplated by the 
agreement in the events which have happened 
was the mining life while the property was being 
operated, owned or controlled personally ^y the 
mining company. But as the latter had ceased to 
occupy, own or control the property, the contract 
necessarily came to an end. Hence the mining 
company was not liable to pay any damages. 
(Lord Russell of Killowen.) Northern Ontario 
Power Co. Ltd, v. L.a Roche Mines Ltd. 181 . 
C. 444=11 R.P.C. 242=A.I R 1939 (P.C ) 59 
(P.C.). 

— Contract of guarantee—Letter requesting 
supply of goods to third person and undertaking 
liability to the extent of Rs. 250— Guarantee to 
enure for one year—Value of goods supplied in 
year exceeding limit—Effect of—If variation of 
contract—Surety— I f discharged—Liability for 
interest. 

Second defendant stood surety for the 1st 
defendant and gave a letter of guarantee to - the 
plaintiff in the following terms : “Please supply 
goods to the bearer of this letter ( 1 st defendant) 
in current account up to the extent of Rs. 250 and 
have debit and ciedit transactions in his name. 
For this said sum I shall be surety for a period 
of one year. Thereafter I shall not be surety." 
In the period of one year for which the guaran¬ 
tee was to subsist, the first defendant was sup¬ 
plied with goods of the total value exceeding 
Rs. 250. Plaintiff sought to make the 2nd defen¬ 
dant liable and the latter pleaded discharge from 
liability on the ground of a variation of the terms 
of the contract of guarantee by reason of the 
fact that the plaintiff by supplying goods for over 
Rs. 250 had exceeded the limit indicated by him. 

Held, (1) that, on a construction of the letter 
of guarantee the reasonable intention of the 
parties was to define the duration and limit of 
the surety and not to impose a limit on the supply 
of the goods; “the words up to the extent of 
Rs. 250“ did not mean that once the goods of the 
said sum had been supplied no further goods 
should be supplied, and consequently there was 
no variation of the contract so as to discharge 
the surety (guarantor) from liability to the 
extent undertaken hy him ; ( 2 ) that the surety was 
not, however, bound to pay interest as there was 
no stipulation in the letter to pay any interest, in 
the absence of proof that the dealings carried on 
were intended to carry interest. ( Venkataramana 
Rao , /.) Hajee Moosa Sait and Bros. v. Abdul 
Karim. 167 IC. 1006=1937 M.W.N. 46=45 
L.W. 605=9 R.M. 517=A.I.R. 1937 Mad. 360= 
(1937) 1 MLJ. 143. 

- Contract of mother and minor daughter 

with company—Minor to do certain services — 
Mother to compensate if minor defaulted—Res¬ 
pective liabilities—Measure of damages. 

A mother and her minor daughter entered into 
a contract with a company whereby the mother 
agreed that the minor daughter should do certain 
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service for the company and if the daughter 
failed to follow the teims of the contract the 
mother and the daughter would compensate the 
company for the loss sustained by it. The 
mother was herself receiving money under the 
earlier contra* V and she was promising t.. stand 
in the role ol one who should use her influence 
with her daughter to enable the company's ex¬ 
pectations in respect of the daughter 10 be reali¬ 
zed. The company advanced money to be adjus¬ 
ted against her future earnings, the daughter 
failed to earry out the contract : 

Held, (1) that the minor daughter was not 
liable under the contract but her m thcr was 
liable on her covenant to pay the c< mpany any 
loss which it suffered ; (2) that the cotniau was 
not one of indemnity; (3) that her failure to earn 
sums paid caused a loss to the company of the 
moneys advanced and this was the measure of 
damages. ( Roberts , C. J. and Dunklex, J.) Jmw 
Nyun v Maung Nyi Pu. 178 I.C 680 = 11 R R 
258=A I R. 1938 Rang. 359. ' * 

- Contract of service betzveen Insurance 

Company and employee—Rrovision for monthly 
salary—Employee expected to complete certain 
business—Contract if one of guarantee. 

A contraci between an Insurance Comp'-ny and 
an employee provided as follows :—(1) That the 
employee should get Rs. 125 per men-em as 
salary. Subsequent increment should be propor¬ 
tionate to the increase of business the basis of 
calculation being ore and half lacs. (2) That the 
employee was expected to complete a business of 
Rupees one and half lacs during the first year 
which was to increase year by year with the 
expansion of organization. 

Held, that the contract could not be construed 
as one of guarantee that the expectation of the 
J employer that the employee would secure busi¬ 
ness was not an essential part of the contract but 
w-as merely a hope, and that, therefore, the secu¬ 
ring of business was not a condition precedent to 
the payment of the sa’ary. ( Ram Lall, J .) Frem 
pARKASH SHARMA V FeDFRAI. INDIA ASSURANCE 

Co. Ltd. 185 I.C. 122=12 R.L. 269=41 P L R 
569=A.IR. 1939 Lah. 509. * 

—-—Contract of service entered into in London 
—Employment in New Zealand on remuneration 
of seven hundred pounds sterling per year — Pay¬ 
ment, tf to be made according to English or New 
Zealand currency. 

An agreement was entered into between the 
respondents and the appellant in London, under 
which the appellant was to proceed to New Zea¬ 
land, there to be employed by the respondents as 
a tailor cutter at a remuneration of seven hundred 
pounds sterling a year. A question arose as to 
whether the appellant was entitled under that 
agreement to be paid according to the English or 
the New Zealand value of the pound- 

Held , that the question was purely one of con¬ 
struction of the particular contract. The word 
‘sterling’ was to be construed as signifying 
English currency, in contra-t with the currencies 
of other countries and in particular with that 
of Australia or New Zealand. The word was 
an express teim intended to exclude and in fact 
excluding, prima facie rule, according to which 
the New Zealand pound would be meant as being 
currency of the place of payment. The insertion 
of the word ‘sterling’ was not a common form in 
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a service agreement like the one under considera¬ 
tion. If it was used in a business document in 
London it naturally meant ‘British sterling’ and 
nothing else. {Lord Wright.) C- F. Martin v 
Ballantyni-; & Co. 1938 M.W.N. 637=174 I.C. 
47=47 L.W. 596=10 R.P.C. 241=A.I.R. 1938 
P.C. 136 (P C ). 

Contract of service—Insurance company 


1/ j w - - r 

and canvasser—Right of canvasser to renewal 
commissions after termination of service. 

The contract of service between a Life Assu¬ 
rance Company and a canvasser stipulated that 
the company would pay commission on proposals 
of Life Assurance introduced by the canvasser 
and accepted by the company according to certain 
rates for the first year’s premium and certain 
other rates for subsequent years’ premium or in¬ 
stalments paid to and received by the company. 
The company was at liberty to terminate the 
arrangement with the agent at any time. It was 
also found that even after the introduction of 
clients the canvasser had still to do something 
from time to time. The company terminated his 
•services and refused to pay him renewal com- 
mission fees on policies effected through him 

during the period of his service. In suit by the 
canvasser for such commissions. 

Held that the company was entitled to termi 
nate the whole arrangement with the canvasser 
including the payment of renewal commissions ; 
that the duties of the canvasser did not end with 
the first introduction of the customer to the com¬ 
pany and that the canvasser could not therefore 
claim renewal commission fees after he had 
ceased to represent the company on policies 
effected through him during his period of service 
even though the contract of service did not con¬ 
tain a clause to the effect that the commission 
would be allowed only so long as the canvasser 
continued to represent the company. {S K. Uhose 
and Edgley, JJ.) Provat Kamal Basu ic 
Phofnix Assurance Co m Ltd. i.L. 

8 RC. 611=40 C.W.N. 694=A.I.R. 1936 Cal. 

246. 

__ Contract to construct a dam merely provi¬ 
ding excavation of earth—Earth, if includes 
boulder clay. 

In a contract to construct certain dam the sche¬ 
dule attached to the agreement merely provided 
excavation of the earth. In the construction 
boulder clay was found. From other terms of the 
contract it could be gathered that such a tiling 
was in the contemplation of the parties. I he 
excavation of the material was done before the 

contract was actually signed. . . 

Held, that there was no casus omissus in the 
contract and the material was earth within the 

“of 

£',1 L ^69 iL:Y s7=9'r,P-C JA 32T= Aj r R*1937 P! 
C 193 (P.C ). 

_ Contract to ship dogs from England to 

India at owner’s risk—Party undertaking to ship 
• dogs shipping them on board the steamer of 
steimship company—Loss of dog owing to.slip¬ 
ping of collar—Liability for—Absence of negli 
gence—Liability of owner for charges for 
shipping, feeding etc. of lost dog. See Tort 
.Negligenge. 71 M.L.J. 425. 


CONTRACT. 

- —Copyright—Author agreeing to grant to 

publishers sole and exclusive license to print, pub¬ 
lish and sell his work—Agreement, if amounts to 
assignment of copyright. 

The author agreed to grant the publishers the 
sole and exclusive license to print, publish and 
sell his woiks in book form in the English lan¬ 
guage in certain parts of the world but reserved 
the entire copyright of the volume as his pro¬ 
perty and also reserved to himself all other rights 
except those mentioned in the agreement. 

Held, that the agreement merely amounted to 
a pubJLhing agreement and could not be regarded 
as an’assignmtnt of copyright. (Tek Chand and 
Abdul Rashid, J J ) Yeatesza Eric Dickinson. 
I.L.R. (1938) Lah. 84=40 P L.R. 622=177 I.C. 
341=11 R.L. 300=A.I.R. 1938 Lah 173. 

- Currency in particular country—How deter¬ 
mined. 

The currency in any particular country must be 
determined by the law of that country and that 
law is naturally in terms limited to defining what 
is legal tender in that country. But when that is 
fixed by the local law, it determines what is the 
legal tender of that country for purposes of 
transactions in any other country, so that a 
foreign Court will, when such questions come 
before it, give » ffect to the proper law of legal 
tender so determined. {Lord Wright.) Ottoman 
Bank of Nicosia v. Ohanes Chakarian. 172 I. 
C. 786=10 R.P.C. 141=A.I.R. 1938 P.C. 26 (P. 
C.). 

-* Deposit’—For feiture—If implied. 

The use of the word ‘deposit’ in contract im¬ 
plies an agreement that the sum deposited may be 
forfeited in case of breach by the depositor. 
{Monroe, J.) Tikam Chand Bhag Chand v. 
Kakhan Lat-Din-Dayal. 175 I.C. 9o=10 R.L. 
676=40 P.L.R. 55=A I.R. 1937 Lah. 842 

- Forum of suit—Contract to be carried 

out in Calcutta—Casual variations—Effect of. 

Where a contract is entered into at Calcutta, 
and the plaintiff by his own witnesses proves that 
the contract is to be completely carried out in 
Calcutta, casual variations from the rule that 
payment is to be made by Hundi which is to be 
cashed in Calcutta cannot be taken as implying 
that the original contract is something more than 
the plaintiff himself makes out, and a suit based 
on the contract should be instituted at Calcutta. 
{James. J ) Kani Ram Hazari Mal v Sitaram 
Agarwala. 5 B R. 199=11 R.P. 336=179 I.C. 
128=A.I R. 1939 Pat. 140. 

- Government kabuliat in respect of toll on 

public road—Clause prohibiting sub letting or 
assignment without permission of Collector- 
Effect — Assignment without permission — If 

void. , 

A term in a Government kabuliyat dealing with 
the assignment by the lessee of tolls was to the 
effect that the ‘contractor, his heirs, exe.utors, 
administrators and assigns shall not sub-let, 
assign, transfer or mortgage the whole or any 
portion of the rights or property the subject of 
these presents without the written permission of 
the said Collector previously obtained”. It was 
also provided that for breach of the conditions, 
the Collector could impose a fine. 

Held, that subletting or assignment was not 

absolutely prohibited and is not opposed to any 
provisions of law and since redress was provided 
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by the imposition of a penalty under the kabuliyat, 
the clause against sub-letting or assignment 
except in a particular manner would not render 
an assignment void. ( Macklin and Wassoodew, 
JJ.) Bhagwant Genuji v. Gangabisan Ram- 
gopal. 42 Bom L.R. 750. 

--Intention of parties—Ascertainment of— 

Surrounding circumstances—If can be looked to 
—Written contract for sale and purchase—Oral 
evidence of intention to pay differences only as 
wager—Admissibility. See Contract Act, S. 30, 
39 Bom L.R. 1083. 

- Intention of parties—Several contracts for 

supply of goods—If separate contracts or part of 
a series. 

The plaintiff and defendant entered into three 
contracts under which the plaintiff undertook to 
supply the defendant certain quantities of flour at 
certain rates. Although the defendant demanded 
the flour agreed to be supplied, the plaintiff sent 
only the goods under the last contract, of which 
the efendant refused to accept delivery. In a 
suit by the plaintiff for damages for breach of 
contract, 

Held, that the intention of the parties in enter¬ 
ing into the third and last contract, at a time 
when the two prior contracts had not been ful¬ 
filled was that the goods under that contract 
should be supplied in addition to the goods under 
the former two, and that the third contract 
should not be treated separately from the other 
two. The plaintiff could not, therefore, treat the 
one as an isolated one and to sue for damages 
for breach thereof. ( Bennet , /.) Hari Kjshen 
Das v. Beni Prasafj Sheo Prasad Bhagat. 1937 
A.L J. 1250. 

-Lex situs— Contract relating to land — Form 

of—Laiv governing . 

A contract has to be interpreted according to 
the lex situs: and the form of an instrument em¬ 
bodying a contract with regard to land is admit¬ 
tedly determined by the law of the country where 
the land is situate ( Horwill, J.) Ramaswami 
Chettiar v. Muthiah Chettiar 168 I.C. 528 = 
9 R M. 600=44 L.W. 569=A.I.R. 1937 Mad. 22 
=71 ML.J. 641. 

—-- Oral and documentary contract — Distinc¬ 

tion—Written offer and written acceptance—If 
constitute written contract. 

An offer may be oral and the acceptance may 
be oral, and yet the terms may be embodied in a 
document. In such a case the contract is in 
writing, and not oral, inspite of the oral offer and 
acceptance. Equally the offer and acceptance 
may be in writing and yet the terms may be oral, 
and the contract is an oral one, not a written one, 
for it is the terms of the contract which must be 
embodied in a written instrument before the con¬ 
tract can be considered a written one, and not 
merely the offer and the acceptance. So also the 
contract may actua'Iy be contained in several 
documents which, when read together, constitute 
the entire contract, and they are then regarded as 
one instrument in the eye of the law, eveti as 
they form but one contract. There was a written 
offer and a written acceptance of a contract but 
the contract was not wholly reduced to writing 
and the terms of the contract were not found to 
be in writing A formal written agreement had 
yet to be executed. But before that, the parties 
began to act upon the contract. 

Q_. D .—135 
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Held, that the contract was an oral one and 
that the intention of the parties as indicated by 
their conduct was to regard the oral contract as 
binding until it was superseded by a written in¬ 
strument. (Vivian Bose, /.) Imamali v. Rani 
Priyawati Devi. I.L.R (1938) Nag. 31 = 10 R. 
N. 115=171 I.C 553=A.I R 1937 Nag 289. 


—— Privity—Sale of grainpits by means of slips 
—Condition tn slips that filler of pits would deli¬ 
ver grain to party bringing slips—Successive sales 
—Privity of contract between ultimate purchaser 
and filler of pit—Liability o) intermediate pur - 
chasers. 

Defendant No. 3 filled two grainpits and sold 
the .-same by means of two slips. These slips 
passed through the hands of various successive 
purchasers and ultimately defendants 1 and 2 
became the purchasers of the same. These 
defendants sold the two slips to the plaintiff. 
The plaintiff, however, could not get delivery of 
the pits and. therefore, brought a suit for re¬ 
covery of the earnest money paid by him to 

very first condition 
entered in the slips drawn by the filler of pits 
was as follows:— ‘The goods entered in the 
parcha ot tins grainpit shall be delivered by us to 
the party who—after sale and resale from one 
party to another—brings this parcha to us after 
receiving from him the remaining amount and 
interest less the amount of margin money”. 

. Held, that the condition noted above absolved 
the intermediate purchasers from responsibility 
to each successive purchaser and that the con- 
tractual liability existed only between the filler 
of the pit and the ultimate holder of the slip and 
plaintiff was, therefore entitled to a decree not 
against defendants 1 and 2 but on y against 
defendant No. 3. (Thom and Iqbal Ahmad. JJ ) 
bHIKAR CliAND z;. SttANKAR LAL. 165 I C 23l~ 

9 R.A 255=1936 A L.J. 1012=1936 Ail L R 
887=1936 A.W.R. 834=A.I.R. 1936 All 700 


Sale of goods Implied negative covenant 
Breach-Interlocutory Injunction-Specific Relief 
Act, S. 57— Sale of Goods Act, S. 58. 

, t * s entered into an agreement to 
pu chase their enure future requirements of 
limestone and dolomite from the plaint.ff at 
certain specified rates. After some years the 
defendants discontinued the use of dolomite but 
continued to take supplies of limestone Some 
time later they wrote to the plaintiff that they 
would not take any supply of limestone fr 6 m him 
after a certain date. The defendants were 

°r am Iimestone for their works 
trom other suppliers. 

Held, that the agreement contained by implica¬ 
tion a neg itive covenant by the defendants not to 
take limestone or dolomite from other suppliers 
and that the breach of such covenant could be 
restrained by an interlocutory injunction, although 
it was contained in a contract for the «=nl- of 
goods. ( Panckridge, J.) Jairam Valjff'' v 
Indian Iron and Steel Co.. Ltd ILR (1940V 
2 Cal. 53=A.I.R. 1940 Cal. 466. ( 40) 


: S 7 ale °f goods—Payment to be mad, in C as) 

tn exchange for delivery order on seller lot 

Mates receipts—Stipulation for delivery aJng 

side export vessel in port—Goods delivered U 
shtp and Mate s receipt taken by seller in Buyer ’ 
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name—Bills of lading, issued to buyer without 
Mate’s receipt but on letter of guarantee by buyer 
— Non-payment of price—Buyer endorsing bills 
of lading—Delivery to endorsee—Claim by seller 
to damages against shipping company — Maintain¬ 
ability — Property—When passes. 

On 4—5—1926, the respondents, who were bro¬ 
kers and merchants at Calcutta, entered into three 
contracts with three mills, respectively, for the 
purchase of a total quantity of250 bales jute gunny 
bags. On the same day they sold the same quantity 
of 250 bales to a company carrying on business in 
Calcutta known as the Export Company. I he 
contracts were in a form which contained .inter 
alia, the following material terms: (1) Pay¬ 
ments to be made in cash in exchange for delivery 
order on sellers or for Railway receipts or for 
Dock receipts or Mate’s receipts (wh.ch Dock 
receipts or Male’s receipts are to be handed by a 
Dock or ship s officer to the seller s representa¬ 
tives) . (2) The buyers hereby acknowledge that 

c n 1 on£r a s such Railway receipts or Mate s 
receipt! (whether in sellers' or buyers name) are 
in possession of the sellers, the hen of sellers as 
unpaid vendors subsists both on such Railway 
receipts or Dock or Mate s receipts and the goods 
they represent until payment in full. The con¬ 
tracts stipulated for delivery free alongside ex¬ 
port vessd in the Port of Calcutta The Export 
Company had in due course engaged freight from 
the appellants, a Japanese ship owning company, 
and the shipping order stipulated that the goods 
should be sent alongside on notice, that freight 
was payable in Calcutta and that receipt of cargo 

issued by the ship (the Mate's receipt) must be 

exchanged for bill of lading. On 4—5—1926, the 
Export Company shipping instructions to the 
respondents which they passed on in the same 
terms to the mills concerned ; and on 17-5—’92b 
and 18—5—1926, two of the mills sent alongside 
certain parcels to a vessel, and the remaining 
quantities were sent to another vessel, both of 
which were owned by the appellants, who recei¬ 
ved the goods and issued Mate’s receipts as pre¬ 
sented to them for signature by the mills. The 
receipts reciied that the goods mentioned therein 
were received for conveyance to Kobe from the 
Export Company. The receipts were handed 
over to the mills’ sircars who requested that the 
Mate's receipts might be handed to them. The 
appellants issued the bills of lading describing 
the goods as shipped by the Export Company 
and deliverable to order at Kobe, without the 
Mate’s receipts being given in exchange, but 
taking a letter of guarantee from the Export 
Company. The respondents obtained the Mate’s 
receipts from the mills a fews days later against 
payment and tendered them to the Export Com¬ 
pany who defaulted in payment. Thereupon on 

27 _5_1936, they gave notice to the appellants 

that bills of lading should not be issued to the 
Export Company until Mate's receipts were sur¬ 
rendered. Hut by that time the Export Ccmpany 
having the bills of lading with them had re-sold 
the goods to purchasers in Japan and had endor¬ 
sed over the bills of lading as security for bills 
of exchange drawn for the price of goods and 
discounted by them. The appellants told the res¬ 
pondents that they had passed bills of exchange 
to the shippers on their letter of guarantee and 
referred them to the shippers. The goods arrived 


I in Kobe and were delivered on presentation of 
the bills of lading. The respondents sued to re¬ 
cover the price of the goods from the Export 
Company and damages from the appellants. 

Held, (1) that the property in the goods sold 
passed when the goods were appropriated by 
delivery alongside in implement of the contracts; 
(2) that the sellers had parted with property and 
possession after delivexy alongside, and had 
nothing left except the equitable charge which 
could be enforced only against the buyer or per¬ 
sons taking with notice of the equity; (3) that 
there was nothing left in the sellers-respondents 
in the nature of a common law or possessory lien 
which would support an action in conversion or 
trespass; (4) that the appellants in issuing bills 
of lading without Male’s receipts did not commit 
any wrong as against the respondents and were 
not guilty of any breach of duty; (5) that the 
appellants did not, by delivery of the goods to the 
holder of the bills of lading, convert the respon¬ 
dents’ goods, as the respondents had no special 
property in the goods which could be said to have 
been violated by the delivery at Kobe to the bill of 
lading holders and which c< uld give the respon¬ 
dents any right to damages in trespass or conver¬ 
sion ; and (6) that the equitable lien or personal 
license which was all that remained with the 
respondents under the contract when the goods 
were delivered to the ship, did not affect the 
transferee of the bills of ladinjg so as to found a 
claim for conversion, though it might found a 
claim for breach of contract against ihe Export 
Company, (Lord Wright.) Nippon Yusfn Kai- 
sha v Ramjiban Serowgee. 65 I.A. 263=1 L.R. 
(1938) 2 Cal. 381 = 10 R P C 273=1938 O.L.R. 
235=4 B R. 549=67 C.L.J 299=1938 A.L.R. 
367=32 S.LR. 502=40 Bom.L.R 799=174 I.C. 
564=42 C.W.N. 677=1938 M.W N. 487=A.I.R. 
1938 P.C. 152=(1938) 1 M.L.J. 834 (P.C.). 

- Surrounding circumstances, if can be con¬ 
sidered. 

In looking at the contracts to find their true 
meaning, the surrounding circumstances must, of 
course, be considered. ( Roberts , C. J. and Mya 
Bu,J.) Mahomed Valli Patel v. East Asiatic 
Co , Ltd 14 Rang 347=164 I.C. 654=9 R R. 
118=A.I R. 1936 Rang. 319. 

- Time—When of essence of contract—Test 

— P. W. D. contracts. 

The question whether or not time is of the 
essence of a contract is a question of the intention 
of the parties to be gathered from the terms of 
the contract. Where there is an express provi¬ 
sion that time is of the essence of the contract 
and at the same time provision for extension of 
time in certain contingencies, and for the payment 
of a fine or penalty for every day or week the 
work undertaken under the contract remains 
unfinished on the expiry of the time provided in 
the contract, such provision is inconsistent with 
time being of the essence of a contract, and would 
be calculated to render ineffective an express 
provision in a contract to that effect. I/ 1 ?,** 
case it cannot be said that it was intended that 
time should be of the essence of the contract. 
This principle applies to P W. D. contracts. 

( Lobo , J.C.attd O’Sullivan, J.) Shambhulalv. 

Secretary of State. 189 I.C. 785 — 13 K.o. 3o 
A.I.R. 1940 Sind 1. 
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Enforceability. 

- Legal and illegal objects—Duty of Courts. 

Per Vivian Bose, /.—Where a transaction con¬ 
sists of two separate considerations for two 
severable objects consisting of legal and illegal 
parts in which the lawful is separable from un¬ 
lawful, it is always possible to give effect to the 
lawful and reject the unlawful; in fact that is 
what the Courts are bound to do unless the whole 
transaction is prohibited by statute or unless it 
involves serious moral turpitude or is otherwise 
against public policy. (Stone, C. /., Bose and 
Digby, JJ.) Asaram v. Ludheshwar. ILR. 
(1939) Nag 1 = 177 I.C 6=11 R.N. 109=A.I.R. 
1938 Nag. 335 (F.B.). 

English principles. 

- If may be applied 

Per Leach, J .— In deciding cases relating to 
contracts in India, the Court is governed by the 
provisions of the Contract Act and it is not 
entitled to go outside the four corners of the Act, 
unless the Act is not clear. If the Act is silent or 
there is ambiguity it may be necessary to apply 
English principles but not otherwise. ( Roberts, 
C. J. and Leach, J.) U Ba Yi v Mahant Singh 
171 I.C. 291=10 R.R. 142=A.I.R. 1937 Rang 
302. 

-Executed and executory—Contract with 

corporation—Omission to comply with statutory 
requirements—Effect on validity and enforcea¬ 
bility. See Bombay District Local Boards Act, 
S. 42 (2). I.L R. (1940) Kar. 347. 

Executory agreement. 

- Such agreement to be carried out by sub¬ 
sequent deed—Contract, if merged in deed. 

It is well settled that where parties enter into 
an executory agreement which is to be carried 
out by a deed afterwards to be executed, the real 
completed contract is to be found in the deed. 
The contract is merged in the deed. The most 
common instance perhaps of this merger is a 
contract for the sale of land followed by convey¬ 
ance on completion. All the provisions of the 
contract which the parties intend should be per¬ 
formed by the conveyance are merged in the con¬ 
veyance, and all the rights of the purchaser in 
relation thereto are thereby satisfied There may, 
no doubt, be provisions of the contract which 
from their nature or from the terms of the 
contract, survive after completion. ( Lord Rus¬ 
sell ) The Knight Sugar Co , Ltd v Alrerta 
Railway and Irrigation Co. 10 R.P.C. 192=173 
I.C. 88 (P C ). 

Formation. 

-Offer and acceptance—Despatch of offer by 

telegram—If part of the cause of action. See 
Letters Patent (Madras), Cl. 12— Jurisdiction. 
50 L W. 597. 
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- Offer and acceptance — Counter-offer—If 

amounts to rejection of offer. 

Where an offer containing certain conditions 
has been made to a party and that party by add¬ 
ing to the conditions makes a counter-offer, the 
counter-offer amounts to rejection of the offer 
made to him. (/ Iddison and Din Mohammad, JJ ) 
Rao Giddhari Lal v Societe Belge de Banque. 
178 I.C 23=11 R.L 411=A.I.R 1938 Lah. 341. 

—- Offer and acceptance—Letter to member 

offering new shares to him and on his renunciation 


contract. 

to his nominee—Renunciation by member and 
acceptance by nominee—Contract if concluded. 

A letter addressed to a member of a company 
offered him new shares and in the event of his 
renouncing. t.» his nominee. The member re¬ 
nounced and his nominee accepted them. 

Held, the contract with the nominee was com¬ 
pleted even though the offer was 'made in the 
letter to the member. ( Panckridgc, J ) Ezekiel 
v. Carew & Co., I in. ILR. ( 1 938 > 2 Cal. 190= 
180 I C. 86=11 R C. 646 = A.I.R. 1938 Cal. 423. 

-Offer and acceptance—Plaintiff accepting 
defendant s offer to sell but adding a further term 
—Defendant refusing to consider term, but repea¬ 
ting his previous offer—Acceptance bx plaintiff— 
If completes contract of sale. 

Where the plaintiff accepts the offer of the 
defendant to sell but seeks 10 add a further term, 
which the defendant refused to consider at the 
same time repeating the offer which he had previ¬ 
ously made, and the plaintiff accepts the offer, 
the transaction of contract of sale is complete and 
binding on the defendant. ( Lort Williams, /.) 
I aciftc Minerals. Ltd. v. Singbhum Mining 
Syndicate. 177 I.C. 524=11 R.C. 258=A.I.R 
1938 Cal 343 

Hire agreement. 

7 - -Fitness of article for purpose required— 

Implied warranty. 

As a general rule, if a person contracts for the 
hire and use of a specific article, there is no 
implied warranty by the owner that it is fit for 
the purpose for which it is required. He under¬ 
takes to deliver it in the state agreed for, but the 
hirer obtaining the thing agreed for, takes the 
risk of its fitness and efficiency for his purpose. 
(Lort Williams, J.) Bharat Bikash Haldf.r v 
Bharat I uxmi Pictures. 177 I.C 540=11 R C 
262=A.I.R. 1938 Cal. 248. K 

Hire purchase. 

See also Contract Act. S. 7fi. . 

- -Construction—Purchase of motor car-/ 

Provision for payment in instalments—Defaxj 
clause—Whole amount to become due on dejai 
and seller having power to seise car—Absence 
provision permitting buyer to return car / 
escape further liability—Nature of contract — 
or hire. 

Where under an agreement described as a 
purchase agreement, the purchaser of a mo 
bind, himself to pay a certain amount for • 
in instalments, with the usual default cla 
giving the seller power to seize the car on 
but there is no term in the contract ena. A 
purchaser to return the car at anv •' 
thereby relieve himself from any furtVJl 
tion for the remaining instalments, the 
one of sale and not of hire. ( Pollock . • _ ^ 
med Ismail v. Provincial Automoe^-*•'**'* 

NLJ. 108=171 I.C. 781=10 R.N 
1937 Nag. 198. good 

- Express covenant that hirer . 

loss by fire — Validity—Liability /once °* 

It is no doub> true that in the l er»ding tn _ 
express covenant either limiting $r loss occa- 
liability of a bailee, he is not '“*0 '»»» oc Z', 
sioned by an accident which ifeligence 
sioned or contributed to by hi(a V not exp ies ?“ , 
that does not mean that a bail* \oss or that in 
ly covenant to make good su- 
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the event of his so agreeing, it is open to him to 
avoid his contractual liability. Where there is 
an express covenant contained in the hire-pur¬ 
chase agreement that the hirer shall be responsi¬ 
ble to make good the damage done by hre to the 

subject-matter of the agreement, it ,s 

hirer to protect himself against loss by fire by 

effecting an -insurance on the chattel bailed to 

him ai d there is no great hardship upon him f 

h" b made to pay compensation to the owner in 
the v ” , of loss by fire. The stipulation cannot 

be avoided under S. 56, Contract Act. Moreover 
, avoiueu hai ] e e for the article given on 

the h,re .^^5 ,g S i ia ble under Ss. 151 and 152, Con- 
lure to h s ] occa ,ioned to the owner of the 

lra?t U hv fire by virtue of the special contract 
a ”;. cI ; ; o r ' the hirer for such kind of loss. 

ia v ! r and Rupchand Bilaram, H.J.C.) K 

{Davts t J.C.™a*»P Rahman Arz 

°; H ^ 171 IC 5 12 =10 R.S. 109=A.I.R. 

MAHOMfcD- A/a 

1937 Sind 207. . . 

_ Mature of—Construction—Principles. 

The hi«e purchase agreements are. on account 
n f their complexity, not easy to construe The 

ot 1 J„cpd by the parties are frequently so 
t l rm fr#» -uid equivocal that they are calculated to 
objure to gather their iniention from 

eliide a purchase agreement is ordinarily 

them ‘ lex that it may be described as a com- 
s ° corny, agreement of hiring and agreement to 

P °n rtneed with an agreement of hypothecation. 
With all these, it at bottom may well be aeon- 

V t of sale on credil. The main point m regard 
J ra< r hire-purchase agreement is io ascertain the 
t0 irise time when property in the subject-matter 

the agreement passes to the hirer, for. on that 
int turns the nature of tlie rights and ohliga- 
fons of the parties which have to be ascertained 

V r the purpose ot giving appropriate relief. 

question whether or not the agreement 
■which wears the garb of hire purchase agreement 

transfers by its own force the ownership from 

one party to the other is one of great moment tor 
the purposes of determining the nature and ex¬ 
tent of the remedy that is available to the ag¬ 
grieved party. If it is found that the agreement 
is a contract of sale with the con lition of retard¬ 
ed payment of the price by instalments, the pro¬ 
perty in the chattel would p iss to the ostensible 
hirer. If on the other hand the agreement is one 
of hiring, albeit coupled with an option to pur¬ 
chase, the properly will not pass to the hirer as 
he will be treated only as a bailee until he exer¬ 
cises his option after having fulfilled the required 
conditions. In the former case the owner who 
has parted with his ownership is entitled to sue 
the purchaser for the balance of the price as a 
debt owed to him. In the latter case he may 
seize the chattel or sue for recovering the arrears 
of hire m mey or for damages as a consequence 
of the breach of the contract. To construe a 
hire-purchase agreement, one must look into the 
language used by the parties to it for indications 
of the various stages in the development of the 
contract in relation to the rights and obligations 
that the parties contemplated to create, alter or 
extinguish. Every part of the agreement must 
therefore be explored to seek out the clue to the 
real intention of the parties as to the time of the 
transaction of the property in the subject-matter 
of the agreement. If the agreement embodies a 
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stipulation which entitles the hirer to terminate 
the contract at any time he pleases, that stipula¬ 
tion will qualify the contract as a whole and 
would also serve to shed light on the intention of 
the parties as to the time of the transfer of 
ownership from one party to the other. ( Niyogi, 
].) Manickchand v. Berar Motor Supply Co. 
I.L.R. 1940 Nag. 208=175 I.C. 337=10 R.N. 
441=A.I.R. 1938 Nag. 18. 

- Owner s right to rent—If lost by exercising 

right to re-take possession. 

The general rule is that in a hire purchase 
agreement the right of the owner to recover rent 
is not lost by the exercise of the right to re-take 
possession, even in the absence of an express 
stipulation to that effect. (Tek Chand, J.) 
Modern Finance Ltd., Delhi v. Om Parkash. 
184 I.C. 100=12 R.L. 165=41 P.L.R 365=A I. 
R. 1939 Lah. 324. 

Hypothecation. 

- Proof—Deposit of Government promis¬ 
sory note. 

One D at Calcutta held on deposit on P's ac¬ 
count certain cash certificates and fixed deposit 
receipts, and a considerable sum in cash. P at 
that period was contemplating a visit to Kathia¬ 
war where his home was and he requested D to 
purcha--e on his account, out of the money that 
was lying with D, two Government promissory 
notes. The notes were purchased through a 
broker b> D. The interest had not been drawn by 
the sellers of the note when they were purchased 
by D on P's account. Subsequently when P was 
about to leave for Kathiawar he obtained from 
D all the postal securities and fixed deposit re¬ 
ceipts held by D and also one of the Government 
promissory notes which had been purchased. 
The other note remained with D. P at that time 
was indebted to D for certain amount Subse¬ 
quently P wrote a letter to D asking him to send 
the promissory note remaining with him and pro¬ 
mised in return to send another note to D. 

Held, that the suggestion that the purpose for 
which the note was retained by D was the collec¬ 
tion of interest was unsatisfactory, because it 
was possible to collect the interest due on such 
notes at other places as well as in Calcutta and 
also because the other Government promissory 
note on which interest was due, was taken away 
by P along with his other documents. The pro¬ 
mise to send another paper in return could only 
be interpreted as an admission that D was en¬ 
titled to the protection afforded by the hypothe¬ 
cation and possession of a Government promis¬ 
sory note of a similar issue and denomination as 
the one which P was asking for. In these cir¬ 
cumstances the terms on which D retained the 
Government promissory’ note were not that D 
should keep it for safe custody and collection of 
interest but that he should hold it as security for 
dues from P. (Panckridge, J.) Ramnath v. 
Chandulal. A I R 1938 Cal. 649. 

Implied obligation. 

Plaintiff's money forfeited for defendants 


dues—Right io recover. . 

Where a portion of the amount deposited by 
the plaintiff was appropriated by Government for 
the satisfaction of a debt due from the defen¬ 
dants, it is not a case of any voluntary payment 
by the plaintiff, but of one of appropriation with- 
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out his consent. As the defendants obtained the 
benefit of the appropriation, an implied obligation 
on their part to repay the plaintiff arose, on 
which he can sue to recover the amount. (Iqbal 
Ahmad , /.) Pheku Ram v. Ganga Prasad. 
1938 A.W.R (H C ) 123=1938 A.L.J. 223=174 
I.C 900=1938 R.D 494=1938 A.L.R. 349=10 
R A. 635=A,I.R. 1938 All. 206. 

Indemnity. 

- Contract of—Requisites of—If can be imp- ! 

lied — Writing—If necessary. 

Contract of guarantee or indemnity can be 
created either by parol or by written instrument. 
It need not necessarily be in writing. It may be 
express or it may be implied and may be inferred 
from the course of conduct of the parties con¬ 
cerned. When A r , a member of a firm A wrote a 
letter to the firm B asking them to buy piece- 
goods to the extent of certain amount and also 
stating in the letter that l' was N’s man and that 
B should not worry about payment and should 
debit the amount to V*s account: ! 

Held, that the circumstances under which the 
letter was sent clearly showed that N represented j 
to the firm B that his firm would be liable to 
them to the extent of certain amount for pur-; 
chases made by V and credit might be given to 
him to that extent on the security of N’s firm 
But if N be not proved to have authority to send 
that letter making his firm liable, he alone was j 
held liable to pay the amount not yet paid by V . 

(RuPchand Bilaram and Havcliwa/a, A.JCs.) 

NANDLAL CHANANDAS V. IvlSH INCH AND BtJTAMAL. 

9 R S. 231=168 I.C. 222=A.I R 1937 Sind 50 

-Contract of—What amounts to—Sale-deed 1 

—Vendee retaining part consideration to pay-off 
vendor’s debts on condition of suit ending un- j 
favourably—If contract of indemnity—Vendor's 
right to such amount when vendee does not have 
to pay the same. See Deed — Construction'. A. 

I R 1936 Mad. 528. 

Insurance contract. 

• I 

- Fraud—Effect of—Wilful suppression of 

material facts by assured—Right of insurer to j 
avoid contract. 

In a proposal for insurance the utmost degree 
of good faith is required. Where the insured in 
reply to the questions of the insurance company 
during the course of inquiry into his proposal 
withholds the fact that his proposal has been 1 
accepted by another company on special condi- ! 
tions and that he has got himself insured for 
Rupees 15,000 in another company, and delibera¬ 
tely gives false replies, such withholding of 
material information is wilful and in the nature ! 
of fraud and the company is entitled to avoid the 
contract. (Davis, J.C. and Weston, J.) Shiv- 
kumar v. North B. M. Insurance Co I.L.R. 
(1939) Kar. 611=12 R.S. 121=184 I.C. 575=A 
I.R. 1939 Sind 254. ' ' 

Joint contractors. 

- Death of one — Relationship , if ceases — 

Heirs of the deceased and surviving contractor — 
Position of. 

In the case of joint contractors the death of 
one, does not put an end to the relationship, but 
the surviving contractor still remains a joint con¬ 
tractor with the heirs of the deceased, (Nasim 
Ali and Mukherjea, JJ .) Azizur Rahaman 
Osmani v. Upendra Nath Samanta. 176 I.C. 


CONTRACT. 

191 = 11 R C. 56=66 C L.J. 104=42 C W N. 18= 
A.I.R. 1938 Cal. 129. 

Liability under. 

- Contract by power of attorney agent in 

respect of property of principal and for conside¬ 
ration bene fitting principal—Deed reciting that it 
is executed as authorised agent of another- 
Signalure not as agent—Personal liability. 

Where a person sign^ a contract in his own 
name without any qualification he is prima facie 
to be deemed to be contracting personally ; in 
order that he may escape personal liability it must 
appear from the document that he did not intend 
to bind himself as principal. Where a person 
holding a power-of-attorney from another execu¬ 
tes a document, which recites that it is being 
executed by him as the authorised agent of that 
other, in relation to the property of that anotl er, 
the consideration under the document being also 
for the purpose of that another, it must be taken 
that he acts as agent and not in his personal 
capacity. He cannot therefore be held personally 
liable under that contract. (Madhavan Nair. J.) 
Mookan Servai t'. Muthavya Skrvai 174 I C. 
799=10 R.M. 738=46 L W. 851 = 1937 M.W.N. 
1118=A I.R 1938 Mad. 146=(1938) 1 M.L.J. 63 

Maintenance agreement. 

- Agreement that certain person and his des¬ 
cendants should continue to get maintenance from 
person in possession of estate—Agreement also 
making the maintenance a charge on property — 
Right of person entitled to maintenance to per¬ 
sonal decree. 

Where an agreement relating to maintenance 
provides that a certain person and his descendants 
should continue to get maintenance at a certain 
rate from the person then in possession of an 
estate and that the maintenance -would also be a 
charge on the propertv, the person entitled to 
maintenance is entitled to a personal decree 
against the person in poss^ssb n of the estate in 
respect of any arrears due (Zia-ul-Hasan and 
Smith, JJ.) Rampai. Singh v Lal Surf.ndra 
Bikram Singh 13 Luck. 65=166 I.C. 194=9 
R.O.286 (2)=1937 O W N. 136=1936 O.L.R. 
720=A I.R 1937 Oudh 82. 

- Talukdar agreeing to pay at certain rate — 

Subsequent reduction in income of taluka—Rate 
of maintenance—If can be reduced . 

An agreement by a talukdar to pay mainten¬ 
ance at a certain rate is not binding for all 
time The rate of maintenance can and should be 
reduced on principles of justice, equity and good 
conscience, if there is reduction in the income of 
the taluka. (Zia-ul-Hasan and Smith, JJ ) Ram- 
tal Singh v Lal Surendra Bikram Singh. 13 
Luck. 65 = 166 I.C 194=9 R O 286 (2) = 1937 O. 
W.N. 136=1936 O.L.R. 720=A.I.R. 1937 Oudh 
82. 

Minor. 

—-- Fraudulent representation of full age — 

Effect—Validity of contract—Defence of minority 
— Estoppel— Right of minor to retain benefit of 
contract — Restitution—Duty to make — Interest — 
Right to. 

Where an infant has induced a person to con¬ 
tract with him by means of a false representation 
that he was of full age, he is not estopped from 
pleading his infancy in avoidance of the contract; 
and, though S. 115, Evidence Act, is general in its 




- i 


21 55 

contract. 

terms, it must be read subject to the provisions of 
Contract Act, declaring a transaction entered into 
by a minor to be void Jiut the minor defendant 
should not be allowed to retain the benefit which 
he has received as a result of his fraudulent mis¬ 
representation, and on equitable principles, in a 
suit properly framed, he might be called upon to 
refund the consideration money which has been 
received by him It is, however, clear that his 
liability in this respect arises not cx contractu but 
on equitable considerations and the plaintiff can 
not therefore in any event claim interest on the 
loan, because the liability to pay interest arises on 
one of the stipulations of the contract. ( Edgley , 
J .) Man math a Kumar Saha v. Exchange Loan 
Co., Lid. I.L R. (1937) 1 Cal. 283=165 I.C. 363 
=9 R C. 379=41 C.W.N. 115=A.I.R. 1936 Cal. 

567. 

Modification. 

- Statutory and contractual obligation — 
Difference between. 

There is a vast difference between the obliga¬ 
tions imposed by statute and terms agreed by 
the contracting parties, There is no escape from 
the former, but ihe latter can always be^ modined 
by mutual agreement. (McNair, J ) Khirendra 
Nath v. Secretary of State. 44 C.W.N. 1069. 

Novation. 

_-Consideration—Substitution of liabilities— 

Covenant not to sue and giving of time—Suffi¬ 
ciency. Sec Companies Act, Ss. 91-A, and 91-B. 
and Sch. I, Table A, Art. 73. 37 Bom.L.R. 978= 
A.I.R. 1936 Bom. 62 

-EfFect of —Debtor and creditor—Agree¬ 
ment to pay debt due in specified manner—Agree¬ 
ment to sell properties specified and to pay 
balance with interest in exchange for debt found 
due—Failure to carry out terms in entirety— 
Effect—Remedy of creditor—Old obligation —If 
revives. See Contract Act, S. 62. 63 Cal. 194. 

- -Agreement subsequent to decree as to mode 

of payment, if amounts to. 

VVnere by a compromise entered into between 
the parlies subsequent to a decree, it was agreed 
upon that the decree would be payable by instal¬ 
ments. 

Held, the compromise does not amount to a 
novation of contract, as the only alteration was 
as to the mode of payment. No third party was 
introduced and no new conditions were agreed 
upon. So the original decree can be executed. 
(Kichlu, J.) Suraj Bat and Sons v. Mukhtar 
Shah. 39 P.L R. J. and K. 171. 

Breach—Revival of original contract. 
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j with, the consideration for the settlement had 
failed and the promisee was entitled to recover 
the whole amount due on the original pro-note as 
the original loan remained intact. (Tek Chand , 
J.) A.R. Dower v. Sohan Lal Anand. 176 I.C. 
30=11 R.L 185=40 P.L.R. 77=A.I.R. 1937 Lah. 
816 . 

-Mortgage—Mortgagee purchasing mort¬ 
gaged properties in consideration of mortgage 
amount and cash payment—Covenant in sale-deed 
entitling vendee to recover whole sale price with 
interest in case of ejectment or dispossession— 
Effect—If supersedes mortgage contract—Cancel¬ 
lation of sale and dispossession—Right to sue for 
cash payment and for mortgage amount separate¬ 
ly C P. Code, O. 2, R. 2. 64 C.L J. 62=A.I. 
R. 1937 Cal. 57. 


- -New contract compulsorily registrable but 

not registered—Rights under original contract— 
Enforceability. 

Where an instrument intended to constitute a 
novation becomes invalid or inoperative the rights 
of the creditor under the original contract remain 
unaffected. Thus where the intended novation 
was by a document requiring registration and 
registration was not carried out, the original con¬ 
tract remains enforceable. (Pollock . /.) Gharati 
Hikacharan v. Kehar Mansaram. IL R (1937) 
Nag 353=170 I.C. 120=10 R.N. 45 (1)=A.I.R. 
1937 Nag. 104. 

Pakki adat. 

- Custom in Lyallpur and Amritsar markets— 

Market going down—Deposit insufficient—Arhti 
when can settle transactions. 

A custom is well settled both in the Lyallpur 
and Amristar markets that if the market is going 
down and the deposit is found to be insufficient 
the arhti can make a demand from the purchaser 
for a further deposit, and it is only if the latter 
fails to comply within a reasonable time that the 
arhti is competent to settle the transactions. 
(Tek Chand and Skemp, JJ .) Ganpat Mal Sun- 
dar Singh v. Kher Singh Balwant Singh. 40 
P.L R 166=174 I.C. 827=10 R L. 605=A.I.R. 
1937 Lah. 581. 

- Forward contracts—Incidents of relation¬ 
ship between arhti and his client. 

When a constituent places an order with pucca 
arhti to sell or buy for forward delivery, the 
pucca arhti can either appropriate or allocate the 
order to himself or enter into a contract with 
another merchant in pursuance of the order. In 
either case, the constituent looks to the pucca 

arhti alone and regards his order as a contract 


On a certain date on taking accounts on a pro- ; with him as if he (pucca arhti) were, so far as the 
'* — * ' * constituent is concerned, the principal. Where the 

pucca arhti, instead of allocating the order to 
himself enters into a contract with another mer- 
chant, the constituent never inquires who the 
merchant is and the pucca arhti never gives the 
name of the merchant to the constituent. The 
reason is that the constituent and the merchant 
have nothing to do with each other; each regards 
his transaction as one with the pucca arhti as the 
principal responsible to him. As an incident of 
this relationship, the pucca arhti is entitled in such 
a case to enter into a cross contract before the 
due date with the same merchant either on ms 
own account or in pursuance of an order from 
another constituent. In neither case is the pucca 


note, Rs. 2, 974 were found due from the promi¬ 
sor. On that date the parties arrived at a settle¬ 
ment whereby the promisee agreed to accept 
Rs. 2, c 500 in full satisfaction if the amount was 
paid forthwith. The promisor paid Rs. 2,000 
immediately and for remaining amount of Rs 500 
the promisor delivered to the promisee a blank 
cheque drawn by a third person for the said 
amonnt. The cheque was dishonoured by the 
Bank and on such dishonour the promisee sued 
the promisor for the whole of the amount in bal¬ 
ance due from the promisor on the date of the 
settlement. 

Held , that inasmuch as the whole of the amount 
agreed upon in the settlement was not paid forth- 
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arhti bound to substitute another contract for the*- 
first contract entered into by him in fulfilment of 
the order of the original contract: and in either 
case the pucca arhti is entitled, without any such 
substitution, to call upon the constituent, when 
the due date arrives, to give delivery, if the order 
was to sell, or to take delivery if the order was to 
buy, and to pay or receive differences, as the case 
may be. 15 Bom.L.R. 750 and 7 Bom.L.R. 57, Foil. 
(Tek Chand and Skemp, JJ.) Ganpat Mal 
Sunder Singh v- Khkr Singh Balwant Singh. 
174 I.C. 827=10 R.L. 605=40 P.L.R. 166=A.I. 
R. 1937 Lah. 581. 


- Duty to upcountry constituent —Teji mandi 

transaction—Option as to buying or selling —Pakka 
adatia— If bound to exercise without instructions 
from constituent—Obligation —If can be implied — 
Course of dealing . 

It cannot be held that there must be implied in 
every contract of teji mandi entered into by a 
Pakka adatia on behalf an of upcountry constituent 
an obl'gation on the agent without any further in¬ 
structions to exercise the option as to the selling 
or buying, on the so hi day or to enter into the 
requisite cross-contract, and carry the transaction 
through on behalf of the upcountry client. It is 
of course open to the constituent to provide for it 
in the original contract. But it is dangerous to 
imply terms in such contracts which are very 
common in the Bombay market. Prima facie, an 
agent may accept or refuse business which is 
offered to him. The fact that he has accepted 
business on several previous occasions cannot in¬ 
volve him in law in an obligation to accept fresh 
business in future. ( Beaumont , C.J . and Rongne- 
kar, J .) Bai.df.osahai Surajmal & Co. v. Radha- 
kishan Joharilal. 183 I.C 22=12 R.B. 60=41 
Bom.L.R. 308=A I.R. 1939 Bom. 225. 


Part performance. 

-Applicability—Maintenance decree creating 

charge on immovable property—Transfer of 
property by judgment-debtor—Agreement bet¬ 
ween decree-holder and alienee for release of 
property from charge on payment of certain 
amount—Payment of portion of amount—Effect 
—Release not executed—Right to execute decree 
—If lost. See T. P. Act, S. 52. 1938 M.W.N. 
269 

Penalty. 


-- Agreement to pay money by instalments — 

Provision for forfeiture of payments made, in 
case of default—If a penalty—Relief that could be 
given. 

Where it agreed to pay money by various instal¬ 
ments and it is provided that in case of default in 
the payment of any instalment, the amounts paid 
till then would be forfeited, the provision is in the 
nature of a penalty and in case of default only a 
reasonable sum can be claimed as damages. (Zia- 
. ul-Hasan and Hamilton, JJ.) Madan Theatres. I 
Ltd. v. Narayan Das 15 Luck. 550=187 I C 
849=12 R.O. 408=1940 O W.N 395=1940 O A 
350=1940 O.L.R 264=1940 A.W.R. (C C.) 184 
=A I.R. 1940 Oudh 257. 


- Owner of land selling mining rights over it 

—Covenant in sale deed providing that in case of 
default by vendor to pay assessment on land vendee 
by paying it should be absolute oivner of property 
—If penal—Relief against. 


( CONTRACT. 

An owner of land sold mining rights over it. A 
covenant in the sale deed provided that the vendor 
should pay the assessment on the land and in case 
he commuted default in any year the vendee or 
his heirs would on payment to Government of such 
land assessment be entitled to hold and possess 
with full and absolute rights the property in res¬ 
pect of which such payment had been made. The 
vendor committed default in payment of land 
assessment and the vendee on payment of the 
same brought a suit for declaration that he was 
an absolute owner of the property. 

hl e ld, that the covenant was more or less a 
clause in terrorem and in the nature of a penalty 
which was out of proportion to the possible injury 
which the vendee might have suffered by reason 
of the non-payment of assessment. The covenant 
therefore should be relieved against. ( Pandrang 
Row and Venkataramana Rao, JJ.) Malayai.am 
Plantations, Ltd. v. N. Veersragaviah. 182 I. 
C. 120=12 R.M. 7=A I.R. 1938 Mad. 304. 

Performance. 

- Obligation to pay foreign unit of account— 

Form of tender—How regulated. 

Where there is an obligation to pay a foreign 
unit of account, the form in which such payment 
is to be made must be regulated by the Municipal 
law of the country whose unit of account is in 
question. What would or would not be a legal 
tender or currency must depend upon the law on 
that subject at the time when the tender should 
have been made. (1923) 2 Ch. 466, Rel. on. ( Lord 
Porter.) Pyrmont. Ltd. v. Lucila Schott. 1939 
A.C 145=180 I.C 985=11 RPC. 201=A.I.R. 
1939 P C. 74 (P C ). 


Jrrivity. 

•Absence of — Effect. 


- ~ * — jj -- 

A person obtained a licence for a liquor shop 
benami in the name of another and deposited a 
certain sum as security. Thereafter he severed his 
connection with the business but allowed the 
security to continue as security for the licence of 
the other person. The latter took a new partner 
and owing to failure in the payment of the licens¬ 
ing fee, the security was forfeited to Government. 
In a suit by the original depositor against the old 
and the new partner, for the recovery of the 
money forfeited, it was held that there was no 
privity of contract between the plaintiff and the 
new partner and that hence no decree could be 
passed against him. {Thom, C.J. and Ganga Nath, 
^L£ H a E S u Ram Mali v - Ganga Prasad. I L.R. 
( A 1 ?i°i A,I TT 96=186 1 C 513=12 R.A 411=1939 
A.W.R. (H.CO 869= 1 939 A L.J. 1139=A.I.R. 
1940 All. 98. 

-—Third party—Knoivledge of breach — Effect. 

Where a third party has knowledge of a breach 
of contract and with that knowledge is a parry to 
it privity is established. (Davis, J.C.and Lobo, 
^/./.C.) Na ti °nal Talkies v Imperial Talkies. 
30 S.L.R 157=164 I.C 929=9 R.S 57=A.I.R. 
1936 Sind 119. 


Prohibition by statute. 

- Working out of equities—Powers of Court. 

Per Vivian Bose, J. —When the contract is void 
because prohibited by statute the Court has power 
to work out the equities and place the parties 
upon terms. No question of limitation arises, 
that is to say, in connexion with the Court’s 
powers to place the parties upon terms if the suit 
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is otherwise good, nor does any question of court- » seller’s title, but that cannot be said when the sale 

fees. (Stone, C.J., Bose and Digby, JJ.) Asaram' : ‘ : -- ~ f - «'•- 

V. Ludheshvvar. I.L.R. (1939) Nag 1=177 I.C. 

6=11 R.N. 109=A.I.R. 1938 Nag. 335 (F.B.). 

Ratification. 

Requirements. See Hindu 


Family—Alienation—Manager. 
Nag. 482. 

- Conditions—Invalid mortgage 


Law—Joint 
A.I.R. 1938 

—Payment of 

interest—If amounts to ratification. 

There could be no ratification of an invalid 
transaction when the person performing the sup¬ 
posed act of ratification was unaware of the invali¬ 
dity of the transaction and had not at the time of 
the supposed ratification the means of forming an 
independent judgment. Accordingly, the mere 
payment for several years of the interest due 
under an invalid mortgage does not amount to a 
ratification of the mortgage, when there is nothing 
to prove that the interest was paid after its in¬ 
validity was fully understood. ( Smith and Nana - 
zuttv. JJ.) Kata Mohan Manucha v. Nisar 
Ahmad Khan. 12 Luck. 435=164 I.C. 945= 
9 R O 108=1936 O.W.N. 1033=1936 O.L.R. 526 
=A.I.R. 1937 Oudh 87. 

Restitution. 


-- Illegal contract—The rule and the exception. 

Per Vivian Bose, J. —When a contract is void 
for illegality as opposed to being merely nuga¬ 
tory, money paid or goods delivered in pursuance 
of it cannot ordinarily be recovered unless it is 
still executory because of the maxim ex turpi 
causa non oritur actio in fact the test of illegality 
is the applicability of maxim. But there are 
several exceptions to this rule, one of which is 
where the contract is ma 'e illegal by statute with 
the object of protecting a particular class of 
persons, in which case restitution can be ordered. 
The refusal to direct restitution is not founded 
on any section of the Contract Act but is because 
of the matters like public policy, ex turpi causa, 
in pari delicto and the like. (Stone, C.J., Bose 
and Digby, JJ.) Asaram v. Ludheshwar. I.L. 
R. (1939) Nag. 1 = 177 I.C. 6=11 R.N. 109=A.I. 
R. 1938 Nag. 335 (F.B.). 


is in course of negotiation. Where therefore in 
a contract of sale the party agreeing to sell does 
not disclose the existence of mortgage on the 
property, even if the mortgage was a registered 
one the parly agreeing to purchase cannot be 
saddled with constructive knowledge of the mort¬ 
gage. In the absence of such knowledge, he 
must be presumed to have bargained for pur¬ 
chase of the property free from the encumbrance. 
Hence in case of breach of such a contract the 
party agreeing to sell has hardly any ground to 
claim damages from the defendant as if the latter 
had committed a breach of contract. ( Niyogi, J ) 
Mt. Sundera Bai v. Pandharinath. 177 I.C. 
945=11 R.N. 188=A.I.R. 1938 Nag. 441. 

“ 7 “—Existence of various other covenants or 
giving of consideration to seller to induce him to 
enter into sale—If alters nature of contract. 

The mere fact that in the contract between the 
parties there might be various covenants, or that 
any consideration is given to the seller for his 
having brought about the transaction of sale, can¬ 
not change the character of the transaction, if in 
substance it is one of sale ( Varadachariar and 
Pandrang Row. JJ) Sura Reddi v. Rama 
Narasu. 176 I.C. 444=11 R.M. 108=A.I.R, 
1937 Mad. 714=(1937) 2 M.L.J. 922. 

Goods supplied subject to buyer*s approval 


Sale. 

Binding nature—Deed executed by 


com¬ 


petent persons. 

A deed of sale supported by ample considera¬ 
tion and executed by persons who have attained 
majority and are otherwise competent to act and 
dispose of their property is binding upon them, in 
the absence of evidence that they were wrong¬ 
fully induced so to act. ( Lord Russell.) Daw¬ 
son’s Bank, Ltd. v. Maung Mya Thwin. 44 C. 
W.N. 1=1939 A.W.R. (P C.) 152=5 B.R. 889= 
20 Pat L T. 641=50 L.W. 394=12 R.P.C. 30= 
1939 M.W.N. 991=1939 A.L.J. 844=1939 O W 
N. 694=1939 O.L.R. 461=182 I.C. 892=A.I.R. 
1939 PC. 219 (P.C.). , 

- Contract to sell—Failure to disclose mort- 

gage—Vendee not completing—Right to damages. 

The case of a vendee stands on a different foot¬ 
ing from that of a person who is only bound by 
contract of sale. In view' of the duty cast on the 
seller to disclose any material defect in the seller s 
title thereto, it may be reasonable to assume that 
the vendee after completion of a sale in his favour 
acquires full and correct knowledge as to the 


— Buyer's right to reject goods. 

Where a contract for the sale of goods is made 
conditional on the goods to be supplied being 
approved by the buyer, the buyer, in the absence 
of mala fidcs, should not be compelled to pay for 
goods with which he is not honestly satisfied. 
(McNair, J.) Khirendra Nath v. Secretary of 
State. 44 C.W.N. 1069. 

- Part of consideration retained with vendee 

for payment to a mortgagee—Failure to pay — 
Decree and sale on the mortgage—Personal 
decree, under O. 34, R. 6 for balance — Vendor's 
right to recover from vendee the amount of decree 
—Plea in defence, of existence of prior mortgage 
— Vendor, if estopped from proving their non¬ 
subsistence. 

Where a property subject to a mortgage is sold 
and a portion of the price is reserved with the 
vendee to pay off the mortgagee and on his failure 
to pay, a suit is brought on the mortgage and 
after a sale a personal decree under O. 34, R. 6, 
C. P. Code, has been passed against the vendor 
and he brings a suit for the recovery of the 
amount decreed, against the vendee on the ground 
of a breach of the agreement in the sale, he is en¬ 
titled to a decree. Where in such a suit it is 
pleaded that it was owing to the existence of 
prior encumbrances as shown in the proclamation 
that the full mortgage amount was not realised, 
and the vendor denies the subsistence of such an 
encumbrance, he is not estopped from showing in 
this suit that such an encumbrance did not in fact 
exist then, for he was not bound to appear at the 
fixing of the proclamation, as he was not on that 
date the owner of the property. ( Bennet and 
Verma, JJ.) Qudrat Ullah Khan v. Samiullah 
Khan. 181 I.C. 790=11 R A. 610=1939 A.W. 

R (H.C.) 161=A.I.R. 1939 All. 289. 

- Time, if essence of contract— t0 , 

paid in one month—Acceptance of instalments 

beyond the month. 
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Where in a contract for sale, the entire pur¬ 
chase price was to be paid within one month after 
the receipt of earnest money, and the vendor 
during that month accepted various instalments 
towards the purchase-money, the vendor should 
be regarded to have waived his right for entire 
payment within one month and could not plead 
time as essence of contract. ( Roberts , C J. and 
Dunkley, J.) U Tha Nyov M. M. R. M, Chetii- 
yar Firm. 178 I.C. 822=11 R.R. 267=A.I R. 
1938 Rang. 367. 

Shipping. 

- Bill of lading—Liability of shipping com¬ 
pany—Shipper Putting goods in lighter for tran¬ 
shipment in ship due to arrive next day—Ship not 
arriving as expected—Shipper obtaining from 
manager of shipping company bills of lading duly 
filled—Bills of lading pledged with Bank for loan 
raised by shipper—Bank suing shipping company, 
its manager, and unpaid vendors for realization 
of amount—Liability under bill of lading — Estop¬ 
pel by reason of statements in bill of lading. 

One M purchased in the local market some bags 
of foodstuffs and after lodging the shipping bills 
with the customs, obtained the necessary permis¬ 
sion to export, and the goods were put in a lighter 
tor transhipment in a ship which was expected to 
arrive the next day. The ship did not arrive as 
expected and in anticipation of her arrival, M 
obtained from the manager of the shipping com¬ 
pany bills of lading duly filled in. which he pledg¬ 
ed with a Bank the same day and on those bills of 
lading backed by insurance policies, he obtained 
from the Bank about Rs. 5000 and disappeared. 
One of the unpaid sellers made a complaint of 
cheating against M and the police seized all the 
bags which formed the consignment. As a result, 
the ship sailed without the consignment which 
was never put on the Board. The Bank sued the 
shipping company, its manager, the shipper M 
who had absconded and all the unpaid vendors of 
foodstuffs sold to M. 

Held, that the shipping company owed to the 
Bank as an endorsee of the bill of lading a plain 
duty not to issue a bill of lading till the goods 
were on the board. The case of the Bank against 
the shipping company could be dealt with simply 
on the principle of estoppel and the shipping com¬ 
pany were bound by their own statements in the 
bills of lading that the goods were received on 
board in apparent good order and condition 
(although they were not received on the board at 
all).. The Bank in consequence acted to their 
detriment in advancing money to M and the ship¬ 
ping company were liable to compensate the 
Bank for the loss suffered by their action. Ordi¬ 
narily the measure of damages was the value of 
the bills of exchange drawn against the bills of 
lading. Neither the shipping documents nor the 
boat notes were documents of title and even if the 
shipper M had defrauded the shipping company, 
the fraud did not affect the title of the Bank, they 
being endorsees for value without notice. No 
valid pledge of the goods was created in favour 
of the Bank when the bills of lading were pledged 
with them by M in exchange for their advance. 
There was no bailment to the Bank apart from 
the pledge of the bills of lading and the Bank had 
no claims against the goods in possession of the 
unpaid vendors or against the unpaid vendors. 
The Bank was not concerned in whose possession 
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the goods were then or in future. Even if the 
Bank had a claim against the unpaid vendors 
that would not prevent them from enforcing their 
undoubted claim against the shipping company. 
(Davis, J C. and Tyabji, J.) Malaimr Steam¬ 
ship Co v. Central Bank of India, Ltd. I L.R. 
(1939) Kar 439=184 I.C. 226=12 R.S 96— A. 
I R. 1939 Sind 225. 

-Special contract with company in terms of 

or embod>ing Articles of Association of corn- 
pan)—Power of company to evade contract by 
altering article. See Company — Articles of 
Association — Alteration. 43 Mys.H.C R. 396. 

Specific performance. 

-Agreement of partition between father of 

Hindu minor and his brother—If specifically en¬ 
forceable. See Hindu Law — Partition. 1937 
A.W.R. 558=A.I R. 1937 All. 456. 

- Agreement to execute pucca deed of trans¬ 
fer of house—Right to specific enforcement — 
Construction of contract. 

Plaintiff, a minor girl, was betrothed to defen¬ 
dant No. 2, and on that occasion defendant No. 1, 
who was a great aunt of the second defendant 
arid who owned a house executed an agreement 
under which she agreed that after the marriage 
of the plaintiff and second defendant, they 
should live in the house along with her, that if 
the plaintiff got a son and when that son became 
20 years of age, the said son would become the 
exclusive owner of the house, and in case the 
plaintiff did not have a son. then the plaintiff 
when she attained the age of 45 would be the ex¬ 
clusive owner of the house. It was also express¬ 
ly provided that another pucca document was to 
be given in writing in accordance with the docu¬ 
ment and the same was to be registered. The 
document then proceeded as follows: “And if I 
do not execute the second document and get it 
registered then I have got the right to live in 
the house while I am alive, in accordance with 
this document which have given in writing; but 1 
shall have no right of ownership left and the 
ownership is yours.” Some months after the 
marriage defendant No. 1 was called upon to give 
a proper document and get it registered, but she 
did not do so. The plaintiff thereupon sued for 
specific performance of the agreement. 

Held, on a construction of the agreement, that 
( 1 ) on failure of the first defendant to give a 
pucca writing when demanded, there aiose in the 
plaintiff an immediate right to demand a conve¬ 
yance in her favour of the property as au abso¬ 
lute owner; ( 2 ) that the two conditions of the 
agreement were neither inter-dependent nor indi¬ 
visible so as to bar the claim for specific perform¬ 
ance. (Kania and IVassoodew. JJ .) Manilal 
Maganlai. v. Bai Champa. 189 I C. 106=13 R.B. 
41=42 Bom.L.R. 382=A.I R. 1940 Bom. 193. 

* Hindu joint family consisting of minor— 
Contract of sale by manager and adult coparcener 
—Manager contracting as guardian of minor co¬ 
parcener—If bad for lack of mutuality. See 
Hindu Law—Joint Family. (1937) 2 M L J. 
653. 

- Right to—Promisee acting dishonestly—If 

disentitled. 

Equity will not help a dishonest suitor who 
demands what he is not entitled to. So where in 
a suit for specific performance of a contract the 
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plaintiff attempted to put a construction upon the 
contract which he knew to be wrong. 

Held, that the plaintiff acted dishonestly ar,d 
was not there'ore entitled to equitable relief. 
(Fcizil AH and Madan, JJ.) Tribeni Prasad Singh 
v. Jainakain Singh. 18 Pat.L.T. 587=170 I.C. 
484=3 B.R. 739=10 R.P. 121 =A.I.R. 1937 Pat. 
425. 

- Sale of land—Contract by Hindu coparce¬ 
ners one of whom being a minor—Vendee taking 
possession and remaining m possession without 
repudiating—Suit by vendors after majority of 
minor for specific performance—Maintainability— 
Plea of minority of one vendor at time of contract 
— Sustainability. 

The respondents, who were brothers and mem¬ 
bers of an undivided Hindu family, entered into 

a contract in writing on 4—8—1930, to sell cer¬ 
tain lands to the appellant. The third respondent 
was a minor at the time and was represented by 
the 1st respondent as the manager of the family 
and as his guardian. The appellant went into 
possession immediately and remained in posses¬ 
sion enjoying the rents and profits, but did not 
pay the price of the land. In a suit for specific 
performance by the respondents instituted on 
4 —8—1933, the appellant pleaded that the suit 
would not lie as one of the vendors was a minor. 
The latter, however, had become a major at the 
date of suit. 

Held, that having regard to the fact that the 
appellant had remained in possession of the land 
and never repudiated the contract, the right to 
repudiate must be deemed to have been waived, 
and that the plaintiffs were entitled to a decree, 
as the third respondent had become a major and 
there was a good title. (Leach, CJ. and Krishna- 
swami Ayyangar, J.) Adinarayana v. Venkata- 
subbayva. 1940 M.W.N. 183=51 L.W. 384= 
AIR 1940 Mad. 625=(1940) 1 M L. J. 251 

Substitution. 

-* Non-payment of mortgage money 'within 

stipulated period — Effect—If can be substituted by 
new contract. 

The effect of non-payment of the mortgage 
money within the stipulated period is merely to 
furnish a cause of action to the mortgagee to sue 
on the mortgage ; the mortgage remains in force 
so long as it is not discharged and until this is 
done it can be substituted by a new contract. 

(Fazil Alt and Chatterji, JJ.) Shiba Prasad 
Singh v. Tincouri Banerji. 183 I.C 855=5 B. 

R 999=12 R.P. 195=A.I.R. 1939 Pat. 477. 

-Third party—Right to question validity of 

See Lease — Third party in possession. 1940 

O.A. 801. 

Third party—Right to sue. 

A person who is not a party to a contract is not 
entitled to maintain an action upon that contract, 
but this rule is subject to well-recognised excep¬ 
tions, e.g , a person who is not a party can sue if 
he is claiming through a part'- to the contract or 
if he is in the position of a cestui que trust or of 
a principal suing through an agent, or if he 
claims under a family settlement. A person who 
merely takes a benefit under a contract to which 
he was not party cannot sue directly upon that 
contract without invoking the doctrine of trust 
or agency. ( Somiee , /.) Motilal v. Akbarbhai. 
183 I C. 785=12 R B. 131=41 Bom.L.R. 538= 
A.I.R. 1939 Bom. 309. 
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A stranger to a contract can sue upon it at any 
rate in the following circumstances, namely (a) 
where a party to the contract agrees with the 
stranger to pay him direct or becomes estopped 
from denying his liability to pay him personally, 
and (b) where the contract creates a trust in 
favour of the stranger. (Dunklev, J.) Daw Po 
v. U PoHmyin. 1940 Rang L R 237=187 I C 
875=12 R R. 345=A.I R. 1940 Rang 91. 

A person who is not a party to a contract can 
sue on that contract where that contract creates 
a trust in his favour or where it gives him a 
benefit under a family arrangement. ( Nanavutty 
and Zia ul Hasan, JJ.) Jang Bahadur v.Uma 
Nath Baksh Singh. 12 Luck. 635 = 165 I.C. 
113=9 R.O 145 = 1936 O.W.N. 1021=1936 O.L. 
R. 585=A.I R. 1937 Oudh 99 
Even if a covenant made between A and B 
whereby B promises to pay C, can be enforced in 
a suit brought by C against B, it certainly does 
not follow that B’s failure to pay lo C will give a 
right of action to D should D suffer damage on 
account thereof. A stranger is not entitled to 
sue on a covenant, in the performance of which 
he has only an indirect interest. ( Panckridge, J.) 

C A. Low v. H. V. Low & Co., Ltd 178 I.C. 322 
= 11 R.C 338=A.I.R. 1938 Cal. 578. 

A stranger to a contract cannot take the benefit 
of a contract between two other parties reserving 
a benefit to the stranger unless from the terms of 
the contract it is clear that a trust for that 
stranger is intended. The question whether or 
not a trust is created depends upon the construc¬ 
tion of the terms of the contract. (D.N.Mitter 
and Patterson, JJ.) Adhar Chandra Mandal v. 
Dolgobinda Das. 63 Cal. 1172=167 I.C. 604 
(2)=9 R.C. 707=63 C.L J. 287=40 C.W.N. 
1037=A I.R. 1936 Cal. 663. 

- Agreement between A and B—A agreeing 

to indemnify B against all his debts —B*s creditor 
— Right to sue A. 

The only persons who can sue upon a contract 
are the parties to that contract There are recog¬ 
nised exceptions to that rule, namely, a person 
who is not in terms a party to the contract can 
sue on it when he is claiming through a party to 
that contract, or when he is in the position of a 
cesti que trust or of a principal suing through an 
agent. A nother exception to the rule is the case 
of a family settlement. Where A and B enter 
into an agreement under which A agrees to 
indemnify B against all his debts, a creditor of B 
has no right to sue A on that agreement. (Beau¬ 
mont, C.J . and Rangnekar, J.) National PetRO- 
lfum Co., Ltd. v. Popatlal Multi. 60 Bom. 
954=165 IC. 338=9 R.B. 138=38 Bom.L.R. 
610=A.I R. 1936 Bom. 344. 

- Arbitration — Award — Enforcement by 

stranger. 

A stranger, who renders services to an arbitra¬ 
tor as his legal adviser and indirectly to the 
parties, not being a party to the award itself, and 
there being no privity of contract between him 
and the parties to the award, cannot sue for an 
amount agreed to be paid to him under the same , 
for the principles of justice, equity and goo< 
conscience cannot be extended to cover all cases 
where parties contract to confer benefit upon a 
stranger so as to emble him to sue upon t J c ' 
tract but where it is clear on facts that 
measure of privity is established between 1 1 
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third person and the contract, he may sue on it. 
(Davis, J.C. and Tyabji, J.) Tarachand Khi- 
mandas v. Syiid Abdui. Eazak Shah. I.L.R. 
(1939) Kar. 422=182 I.C. 226=12 R.S. 4=A I. 
R. 1939 Sind 125. 

-Contract between Mutual Benefit Fund 

and member thereof—Money subscribed by 
member payable to his nominee or legal heirs 
after death or on the happening of an event— 
Enforcement of contract—Eight of nominee or 
legal heirs. See C. P. Code, S. 60. 70 M.L.J. 
581. 

-- —Contract of insurance of motor omnibus - 

Policy giving insurer right to enforce legal rights 
of insurer against third parties and to do so in 
name of insured—Indemnity to insured against 
his legal liability in respect of death or in fury to 
passengers—Accident and death of passenger — 
Suit by heirs for damages against insurance 
company —Ala 1 n ta inabilit y. 

A. stranger to a contract cannot sue on the 
contract, and a person who has suffered injury 
or damage for which an assured under a contract 
of insurance is liable, not being a party or privy 
to the contract of insurance, has no right to the 
money pa>able under the policy of insurance 
which lie can enforce directly against either the 
insurers or the insured. A clause in the insur¬ 
ance policy giving the insurance company power 
to enforce the legal rights of the insured against 
a third party, and entitling the company to do so 
in the name of the insured cannot he read as 
giving a third party a right to sue the company in 
respect of a liability of the insured, because such 
a clause is merely an agreement between the 
insurer and insured and does not add to the 
rights of either party against a third person. 
Where a passenger in a motor omnibus receives 
injuries and dies in consequence of an accident 
due to the driver’s negligence, the heirs of the 
deceased have no right to sue the Insurance 
Company with which the motor omnibus is insu¬ 
red on the basis of a clause in the policy of 
insurance, under which the insurance company is 
given power to enforce the legal rights of the 
insured against a third party, and is entitled to do 
so in the name of the insured. Nor can the 
victim of the accident be regarded as a benefi¬ 
ciary under an implied trust by reason of the fact 
that the policy of insurance contains an indemnity 
clause under which the company undertakes to 
indemnify the insured against his legal liability in 
respect of death of, or bodily injury to, passen¬ 
gers, etc. What is insured against, is the insur¬ 
ed’s legal liability, and the policy is taken for 
his benefit and not for the benefit of any passen¬ 
ger; and the clause cannot be read as vesting any 
rights in the passenger. ( Norman , /.) British 
India General Insurance Co.. Ltd. v. Tanardan. 
40 Bom.L.R 155=175 I.C. 104=10 R.B. 522 = 
A.I.R 1938 Bom. 217. 

- Later mortgagee undertaking to pay off 

earlier mortgage—Failure to pay—Decree on 
earlier mortgage—Purchaser of equity of re¬ 
demption Paying off that decree—If can claim 
benefit of contract between mortgagor and his 
mortgagee. 

Where a later mortgagee failed in his under¬ 
taking to his mortgagor to pay off an earlier 
mortgage and a decree had been obtained by the 
earlier mortgagee, a purchaser of the equity of 
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redemption of the mortgagor who pays off that 
morigage decree, cannot setk to claim the benefit 
of that contract between the mortgagor and his 
mortgagee, nor enforce it. There is no provision 
either in the T. P. Act or any other law, provi¬ 
ding that the benefit of such a contract attached 
to immovable property and passed v\itli it 
(Bennet and Verma, JJ ) Piarey Lal v. Jjina 
Nath. I.L R. (1939; All 185=180 I.C 913=11 
R.A 529=1939 R D 229 = 1939 A L.J. 228=1939 
A.W R. (H C.) 33 = A.I R. 1939 All. 190 

- Mortgage-deed—Third tarty advancing 

Part of mortgage-money—Bight to sue mortgagor 
j and mortgagee. 

Where according to the terms of a mortgage 
deed, the plaintiff who was not a party to the 
deed was to advance a portion of the mortgage 
money and there was an understanding between 
the morigagec and the plaintiff that the sum ad¬ 
vanced by the latter would be repaid to him b;. 
the mortgagee, the plaintiff can maintain a suit 
against the mortgagor and the mortgagee 
although not a party to the mortgage transaction, 
as his claim really rests on the oral agreement 
between himself and the mortgagee which was 
collateral to the mortgage transaction. (Bhidc, 
J.) Des Raj v Lodha Ram. 172 I.C. 752=10 
R.L 366=39 P.L R. 499 (2). 

- Purchaser of debtor's property undertaking 

to discharge debt of seller—Right of creditor to 
i sue purchaser for debt. 

' A person who purchases immovable property 
under a sale-deed in which a debt due by the 
1 vendor under a promissory note to a third party 
1 is referred to and by which the vendee under¬ 
takes to discharge the debt, cannot be made liable 
for the suit in a suit by the creditor merely by 
1 reason of the sale-deed, because the creditor is 
l not a party to the sale and there is no piivity of 
1 contract between him and the purchaser. ( Beas- 

i ley , C.J.) Anjayya v. Gurayya. 1937 M.W.N. 
j 408. 

- Purchaser of land contracting to pay main¬ 
tenance—Arrears of maintenance—Assignee of — 
Right to recover arrears from purchaser. 

A widow IV was to receive maintenance from 
M in exchange of her interest in the land. IV 
: assigned the arrears to H for value. The land 
was purchased by F from M. H sued F for 
arrears. 

Held, H was entitled to a decree against F, TI 
being an assignee of beneficial rights from IV. 
Tweddle v. Atkinson. (1861) 1 B. & S. 393. Foil. 
(Cunliffe and Henderson, JJ.) Hare Krishna 
Nayak v Fakir Chundra Pal. 162 I.C 754= 

8 R.C. 650=40 C.W.N. 703=A.I.R. 1936 Cal. 
260. 

- Rule in Tweedle ?*. Atkinson— Extent oj 

applicability. 

The English common law doctrine laid down 
in Tweedle v Atkinson that a contract can create 
no right or liability in a person who is not a 
; party to it applies in equity also. But certain 
j excepiions (more apparent than real) have been 
engrafted on the rule. A person not a party to 
a contract has been held to be entitled to enforce 
. it in case where a trust or an agency can be 
founded on the contract. Though the applicabi¬ 
lity of the rule in Tweedle v. Atkinson to Courts 
in India has been the subject of considerable dis¬ 
cussion, opinions expressed have by no means 



2i68 


2167 QUINQUENNIAL DIGEST, 1936—1940 

C ONTRACT. # CONTRACT. 


been unilorm. A general statement that where a 
person makes a contract with another for the 
benefit of a third person, that third person can 
sue on the contract apart from any reference 
to agency or trust, is a proposition not supported 
either by principle or authority. (Henderson and 
Biswas , JJ.) Malda Dt. Board v. Chandra 
Ketu Xarayan Singh. I L.R. (1937) 2 Cal. 698 
= 175 I.C. 929=10 R.C. 19=66 C.L.J. 373=41 
C.W.N. 1008=A.I.R. 1937 Cal. 625. 

- Sale of mortgaged property—Part of con¬ 
sideration left with vendee to pay-off mortgage — j 
Right of mortgagee to personal decree against j 
vendee. ' 

Where on a sale of mortgaged property a por- j 
tion of the sale consideration is left with the 
vendee for payment to the mortgagee on account 
of the mortgage, the vendee does not thereby 
become personally liable to discharge the mort¬ 
gage debt and the mortgagee is not entitled to a 
personal decree against him as he was no party 
to the sale. (King, CJ. and Zia-ul-Hasan, J.) - 
Wali Uddin Ahmad v. Ram Rakhan Singh. 
12 Luck. 215=162 I.C. 451=8 R.O. 382=1936 
O W.N 483=1936 O.L.R. 281=A.I.R. 1936 

Oudh 313. 

-Sale of mortgaged property—Vendee 

undertaking to pay-off mortgage—Default—Sale 
in execution of decree on mortgagee—Trans¬ 
feree of part of property free of mortgage— 
Right to sue vendee on contract made with ven¬ 
dor. See Limitation Act, Arts. 83 and 116. 17 

Pat. 751. 

-Security bond executed to certificate officer 

_Right of certificate holder to sue on bond. See 

Bengal Public Demands Recovery Act, Ss. 
29-33 and Sch. II, Rr. 77 and 78. 41 C.W.N. 1 

1008. I 

- Undertaking by under-tenure-holder to 

tenure-holder to pay—Zamindar rent due from 1 
latter—Zamindar s right to sue thereon. ! 

A third party cannot sue on a contract made by 1 
others unless the contract is intended to secure a 
benefit to him as cestui que trust or unless the 
contract is so framed as to make the promisee a 
trustee for the third party. A mere undertaking 
by an under-teuure-holder in the kabuliyat exe¬ 
cuted by him in favour of the tenure-holder to 
pay the Zamindar the rent due to him from the 
tenure-holder, does not create a trust in favour 
of the Zamindar. Nor can it be said that the 
tenure-holder received the promise from the 
under-tenure-holder as agent of the Zamindar. 
The Zamindar cannot, therefore, on the basis of 
the kabuliyat sue the under-tenure-holder for the 
rent of the tenure. The fact that the Zamindar 
was for a number of years receiving rent from 
the under-tenure-holder issuing receipts in the 
name of the tenure-holder, does not indicate that 
he intended to treat the under-tenure-holder as 
his debtor. ( Nasim Ali and Henderson, JJ.) K. 
C. Mukhertge v. Kiran Chandra. 42 C.W.N. 
1212 . 

Validity. 

- Document insufficiently stamped — Effect. 

The fact that a hire purchase agreement is in¬ 
sufficiently stamped does not render the docu¬ 
ment invalid, although an objection might be 
taken to its admissibility in evidence. (Me 
Nair, J.) Satyandra Nath v. Akhil Chandra. 


178 I.C. 971=11 R.C. 443=A.I R. 1938 Cal. 
654. 

- Maintenance agreement—Agreement con¬ 
temporaneous to marriage. 

An agreement contemporaneous to marriage 
executed by husband providing that in case of 
strained relations between him and his wife, 

[ the wife would be entitled to her customary 
maintenance is not void under any provision of 
law (Abdul Rashid , J.) Jamila Khatoon v. 
Abdul Rashid. 184 I C. 105=12 R.L. 164=41 
P L.R. 711=A I.R. 1939 Lah. 165. 

- Remedy by specific performance not availa¬ 
ble—If makes contract void. 

Per Varadachariar, J. —The non-availability of 
the remedy by way of specific performance does 
not necessarily show that a contract is void. 
Several instances are well known to the law 
where a Court may feel obliged to refuse specific 
performance and >et may award damages. This 
clearly shows that there may be a valid contract 
though the remedy by way of specific perform¬ 
ance may not be available. A party may be enti¬ 
tled to the remedy by way of damages even in 
cases in which want of mutuality may preclude 
the remedy bv way of specific performance. 
(Cornish and Varadachariar, JJ.) Zeebunnjssa 
Regum v. Mrs Danaghf.r 59 Mad. 942=163 I. 
C. 384=43 L.W. 592=1936 M.W.N 379=9 R. 
M. 4=A.I.R. 1936 Mad. 564=70 M L J. 477. 

- Undue influence—Sale of reversion by 

expectant heir to his creditor—Burden of proving 
fairness of transaction 

In case of a sale of reversion by expectant 
heirs or transfers by persons under pressure 
without adequate protection, the burden of show¬ 
ing the fairness of the transaction is thrown on 
the person who seeks to obtain the benefit of the 
contract. The Court protects expectant heirs 
against the consequences of their not being on 
equal terms with the buyer, or in a position fully 
to understand the value of their interest and 
justlv to estimate the proposals made to them. 
Inadequacy of price is not alone sufficient to 
authorise the vacating of a contract for the sale of 
a reversion but inadequacy of price coupled with 
the inexperience and absence of any competent 
advice on the part of the seller are sufficient to 
set in motion the protective powers of the Court 
of Equity. The vendor was a young man tn a 
foreign country, below 22 years of age, urgentl} 
in need of cash and with no relation in the 
country to guide him and he sold his expectant 
interests under a will to a creditor who already 
had a powerful grip on them (interests) as secu¬ 
rity for his debt. The price was fixed between 
them alone. There was no bargaining or enquiry 
for a better market by any one on the young 
man’s behalf. The matter cut and dried with a 
draft assignment already prepared, was placed 
before the lawyer alleged to be representing the 
young man and was carried through without an} 
real advice by him. The lawyer merely content 
ed himself with explaining to his client the con¬ 
tents of the draft document prepared by tne 
creditor and made no attempt to advice 
youthful client or to assist him in resisting 
temptation to exchange his future P™ s P e ^ ts 
immediate cash or to counteract the pr - 
which must almost necessarily exist wtie ^f 
debtor is negotiating with one who is credito 
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concerning the sale of the property which already 
stands as security for a large indebtedness bet 
ween them. It was found that the price given 
was a price not slightly but substantially below 
the true value of interests which were sold : 

Held, that the relative positions of the parties 
to the contract of sale were such that it was in¬ 
cumbent on the creditor to establish affirmatively 
that the transaction was fair, just and reasonable 
and as he had failed to do this and the evidence 
pointed to contrary conclusion the transaction 
could no stand, not being one made in good faith 
and without unfair dealing (Lord Russel of 
Killowen), Permanent Trustee Co. v. F. H. 
Bridgewater 166 I.C. 834=9 R.P C. 159=46 
L.W. 291=A.I.R. 1937 P.C 14=(1937) 2 M L 
J. 87 (P C.). 

Variation. 


- Proof—P entrusting with firm as agent 

money for investment in other firms—Firm em¬ 
ploying it in its own business—Firm’s dealing 
with money subsequent to original contract -If 
proves variation of contract—Doctrine of ratifica¬ 
tion. 


One P entrusted some money with his agent, a 
firm, to invest it in other firms. The agent firm 
had no authority to employ any part of it in its 
own business In spite of this the agent-firm 
from a very earl> date employed a large portion 
of the money in its own business and a small 
portion was invested in other firms. On the 
insolvency of the agent-firm, P claimed that the 
moneys were in effect a trust fund in the hands 
of the insolvent and should be paid over to him 
in priority to the claim of the other creditors. P 
had no knowledge of the dealings of the agent- 
firm subsequently to the original contract The 
firm contended that its dealings with the money 
had established a new contract by which P 
authorized it to employ it in its business, or 
alternatively, it constituted such a ratification of 
its dealing with the fund that it should be held 
that the whole fund must be regarded as merely a 
bank deposit with the firm in respect of which P 
could claim no priority, 

Held , that a new contract or a variation of the 
original contract could not be proved by such 
means, even if the terms of the supposed new 
contract were less vague than suggested. Nor the 
doctrine of ratification could be applied so as to 
turn the fund originally held by the insolvent as 
agents in a fiduciary capacity into a mere deposit 
with it on ordinary banking terms. There was 
nothing whatever to show that P had full know¬ 
ledge of the facts. So S 19 y of the Contract Act 
applies. It was also at least doubtful whether what 
the agent did could be regarded under the circum¬ 
stances as acts done on his behalf. It was possible 
that the acquiescence of P in the unauthorized 
dealings by the insolvent might have debarred 
him from claiming compensation in any shape in 
respect of particular transactions but it could 
not affect the fiduciary position in which the 
insolvent stood to the minor grandson of P. 
(Sir George Lowndes .) Murug.appa Chetti v. 
Official Assignee, Madras. 64 I.A. 343=31 
S.L.R. 678=170 I C. 329=46 L.W 399=1937 
OWN 928 = 1937 ALR 731=1937 O.L R 
478=1937 A W.R. 879=10 RPC 71=1937 
P.W N. 914=1937 M.W.N. 1179=66 C L.J. 
118=42 C.W.N. 8=18 Pat L.T. 1007=40 Bom. 


I 


CONTRACT. 

L R. 1=1937 A LJ. 1381=3 B.R. 770=A I R 
1937 P.C. 296 (P C ). 

- Conduct of parties—Inference from. 

If a contract is clear and unambiguous, its true 
effect cannot be changed merely by the cour-e of 
conduct adopted by the parties in acting under it. 
Such conduct, if it is clear and unambiguous, 
may in certain events raise ther inference that the 
parties have agreed to modify their contract, but 
short of that, such conduct cannot have the 
effect of changing the operation of an unambigu¬ 
ous agreement, though it might possibly in 
special cases support, along with other appro¬ 
priate evidence, a claim for ratification. (Lord 
IV right.) Ottoman Bank of Nicosia v Ohanes 
ChakaRian. 172 I.C. 786=10 RPC 141 = 
A.I.R. 1938 P.C 26 (P.C ). 


- Rates agreed in contract abandoned bx con¬ 
sent—Substituted proposed rates not accepted bx 

contractor—Work done by contractor—Right to 
fair and reasonable rates. 

Where the original schedule of rates payable 
to the contractor fixed under a contract between 
the Kailway and the contractor was abandoned 
with the consent of both the parties and the new- 
enhanced rates proposed to be substituted by the 
Railway for those rates were not accepted by the 
contractor, but the contract employing the con¬ 
tractor remained in operation and the contractor 
did the work for the Railw-ay, which the latter 
accepted, the amount which the contractor is enti¬ 
tled to recover from the Railway for the work 
done should be determined on the basis of fair and 
reasonable rates. (Sir Shadi Lai.) Bengal Nagpur 
Railway Co , Ltd. v. Ruttanji Ramji ILR 
(1938) 2 Cal 72=65 I.A. 66 = 173 I.C. 15=1938 
AL.J. 169=47 LW 281=32 S.L.R. 374= 
1938 O L R 119=19 Pat.L T. 125=1938 OWN 
261 = 1938 A W R. (P C.) 52=1938 ALR 167= 
1938 O.A. 300=40 Bom.L.R. 746=4 B R 374 — 
10 RPC 216=42 C.W.N. 985=1938 P W N 
360=67 C.L.J. 153=1938 M.W.N. 646=A I R 
1938 P.C. 67=(1938; 1 M.L J. 640 (P.C ). ’* 

Void contract. 

- Nature and force of. 

To say that the contract is void from its incep¬ 
tion is a contradiction in terms. A contract void 
in its inception is not contract at all ; it has not 
passed from the stage of an agreement to the 
stage of a contract but comes within the broad 
and general principle that a contract void from 
its inception is no contract at all but an agree¬ 
ment not enforceable at law and there fore void. 

\(Davis . J. C. and Mehta , A. J. C.) Sadhusing 
Fatehsingz/. Jhamandas Valiram. 31 SLR 
17°=171 I.C. 1005=10 R.S. 132=A.I.R. 1937 
Sind. 211. 

-Void and voidable—Distinction between. 

See Limitation Act, Arts. 91 and '42— Appli¬ 
cability A.I.R. 1938 Nag. 335 (F B.). 

Wagering contract and speculation. 

- Difference between—Legality—'Difference’ 

contracts—Nature of. 

There is nothing illegal in speculating. It is a 
common place of the Stock Exchange This me¬ 
thod of doing business is by no means confined to 
stocks and shares, but is of every day occurrence 
in almost all commodities. As far as the distinc¬ 
tion between speculation and gaming is concerned 
it makes but little difference whether the com- 
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raodities are actually paid for, and held with a 
view of sell.ng again at a profit, or whether the 
matter is arranged by a re-sale before the time 
for delivery. Such dealings are perfectly legiti¬ 
mate. Gaming and wagering contracts, on the 
other hand, are not real dealings at all; they may 
take the form of purchases and sales, but they 
are. in fact, mere bets on the market price on com¬ 
modities at a future date. Fora contract to be 
gaming and wagering contract there must not 
only be no intention on the part of either party to 
deliver, or take delivery of the commodities, but 


CONTRACT ACT (1872), S. 2. 


Champerty—Extortionate terms — Relief. 


Where the terms of an agreement to finance 
litigation were found by the Court to be extor¬ 
tionate and hence invalid and unenforceable the 
lender was given on equitable grounds, a decree 
for the amount found to represent the reasonable 
expenses of the litigation. ( Coldstream and 
Abdul Rashid, JJ.) Alopi Parshad v. Court of 
Wards. 181 I.C 728=11 R.L. 873=A I.R. 1938 
Lah. 23. 

-S 2— "Contract’’—Elements of. 

- - . . - The definition of “contract" in S. 2, Contract 

also no obligation on either to do so ; there must 1 Act. appears to be built upon a succession of 

a a 1 4. _ J ’ a 1 1 _ a i _ 1 1 i I _ . . I _ ! « /» • * * _ a _ * 


be an agreement or understanding that all that the , definiticns of the elements which go to make a 
buyer has to do is to receive from, or pay to, the contract, that is to say, proposal, acceptance, 
seller the difference between the price of the 1 promise, promisor, promisee, consideration and 
bargain and the price at some future date. The agreement. The expression “reciprocal pro- 
essence of gaming and wagering is that one party ! n.ises" is explained and finally a contract is 


is to win and the other to lose upon a future 
event, which at the time of the contract is of an 
uncertain nature. (Laws of Stock*Exchange, 
p. 245.) Thus the difference between the two is 
to be found in seeing whether the transaction in 
quesiion is a real transaction or whether it is 
merely a peg to hang a bet upon. Whether it is 
a real transaction depends upon whether in law 
the parties could be compelled to carry out the 
contract of sale. And it is often necessary to 
look behind the contracts for its proper under¬ 
standing, but in so doing, one must always bear 
in mind the fact that there is nothing wrong in 
difference contracts so long as the parties are not 
absolved in any event from delivering the com¬ 
modity or paying if the other party calls for 
delivery or payment. (Stone. C. J. and Niyogi, 
I ) ArJUnsa v. Mohani.al I.L R. (1938) Nag 
308=172 I.C. 812=10 R.N. 246=A.I.R. 1937 
Nag- 345. 

Miscellaneous. 

- Stock exchange transactions — Stockbroker , 

if must retain for his client specific shares pur¬ 
chased. . 

A stockbroker is not considered to be under an 
obligation to retain for his client the specific 
shares which m<\y be delivered to him under the 
contract made for his client. But he has, of 
course, to get into possession and retain an 
equivalent number of shares. (Lord Atkin.) 
W C. Solloway v. J P. McLaughlin. 47 L.W. 
73=177 I.C. 754=11 RPC. 94=A.I.R. 1938 
P C. 23 rP.C ). 

CONTRACT ACT (IX OF 1872 )—English 
cases — Applicability. 

There is no reason why the principles enunciated 


plained and finally 
defined as an agreement enforceable by law. On 
the other hand an agreement not enforceable by 
law is said to be void ; that is to say it is not a 
contract at all. (Wort and Rowland , JJ.) Satya- 
DEVA NARAYAN SiNHA V. TlRBENI PRASAD. 161 

I C. 579=8 R.P. 458=1936 P.W.N. 321=A,I.R. 
1936 Pat 153. 

S. 2 (a)— Offer—What amounts to. 


A letter communicating willingness to sell 
certain property for a certain sum in reply to a 
letter inquiring whether the property is to be 
sold amounts to an offer or proposal within the 
meaning of S. 2 a> d is not merely an invitation 
to an offer. (D.N. Milter and Patterson, JJ.) 
Surendra Nath Roy v. Kedar Nath Bose. 161 
I.C. 224=8 R.C. 492=63 C.L.J. 86=A.I.R. 1936 
Cal. 87. 

—--S. 2 (d) “Consideration.” 

- Cancellation of account of third parties 

The cancellation or closing of the account of 
third parties, is ‘consideration’ within the defini¬ 
tion of S. 2 (d) of the Contract Act. (Weston.) 
Kutub Uddjn v. Deo Karan. 1937 A.M.L.J. 
110 

- Discharge from liability—If good conside¬ 
ration 

Discharge of a person from liability is a 
sufficient consideration fora contract. (Nawal 
Kishore, C J.) Abdul Gaffor v. Parsram. 1939 
M.L.R. 12 (C). 

- If may move from third party. 

The consideration for a promise need not 


necessarily move from the promisee but may 
move from a third party. (Fazl Alt and 
, .. , Chatter ji, JJ.) Shiba Prasad Singh v. Tincouri 

in English cases should not be applied to suitable BaNERJI 133 I.C. 855=5 R.B. 999=12 R.P. 

' " - are Courts of 195;= A.I R. 1939 Pat. 477. 


cases by Indian Courts which 
Equity as well as of law, if such principle* do not 
go against any provision of the Indian Contract 
Act (Zia-ul-Hasan and Smith, JJ.) Rampal 
Singh v. Lala Surendra Bikram Singh 13 
Luck 65=166 I.C. 194=9 R.O. 286 f2)=1937 
OWN. 136=1936 O.L.R. 720=A.I.R. 1937 
Oudh 82. 

- If exhaustive as regards law of agency 

The Contract Act does not draw fine distinc¬ 
tion between different classes of agents, but the 
Act is not exhaustive and so far as the law 
relating to agency is concerned, it merely lays 
down general principles. D 

Kalyanji v Tirkaram. 176 I.C. 675=11 R.N. 
65=A.I.R. 1938 Nag. 254. 


The consideration may move from a third per¬ 
son and need not necessarily move from the 

fi romisee. ( Dunkley. J.) Daw Po v. U P£ 
[m yin. 1940 Rang.L.R 237=187 I C. 875=12 
R.R. 345=A.I.R. 1940 Rang 91. 

- Original contract between parties a wager¬ 
ing transaction—Forbearance of plaintiff to sue 
and declare defendant defaulter—If constitutes 
good consideration for fresh agreement. 

The forbearance of a plaintiff to sue coupled 
with his forbearance to declare the defendant a 
defaulter constitutes good consideration for a 
fresh agreement, although the original contract 
had been in the nature of a wagering transaction £ 
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and the plaintiff is entitled to recover on the 
fresh agreement. The defendant is estopped 
from setting up the defence that the transaction 
was wagering. (1908) 2 K.B. 620, Foil ( Addison 
and Din Mahomed, JJ .) Aya Ram Tola Ram v. 
Sadhu Lal. 180 I.C. 453 = 11 R.L. 685=A.I.R. 
1938 Lah. 781. 

- Third party's right to sue on contract. 

The definition of consideration in S. 2 of the 
Contract Act gives a wider meaning to that term 
than is accepted in English law as it includes 
consideration moving from the promisee or any 
other person. But that does not involve the 
consequence that a third party may sue on a con¬ 
tract. ( Beaumont, CJ. and Rangnekar , /.) 
National Petroleum Co.. Ltd v. Popatlal 
MuLjri. 60 Bom 954=165 I.C. 338=9 R.B. 138 
=38 Bom.L.R. 610= A.I R. 1936 Bom. 344. 

- Threat of bringing false suit. 

The threat of bringing a false suit is really a 
form of blackmail and cannot be regarded as a 
good consideration for a contract. M owed money 
to S who was on eve of insolvency. To keep 
this asset out of the hands of the Official 
Receiver, it was arranged that M should execute 
a bahi entry in which the name of the creditor 
was not mentioned. The insolvency took place 
and the bahi was made over to R, a relation of 
-S'. Sometime later R threatened to bring a suit 
against M on the strength of the document. The 
matter was compromised and the terms of com¬ 
promise were that, M should execute two bonds 
for certain sums in favour of C. C brought a 
suit against M on these bonds. 

Held, that the suit did not lie as the contract 
was void for want of consideration. ( Beckett, 
J.) Chuni Lal v Maula Bakhsh. 161 I.C. 
347=8 R.L. 725=38 P.L.R. 727=A..I.R. 1936 
Lah. 6 . 

- Ss. 2 (d) and 25— Son signing acknowledg¬ 
ment for father's debt —Acknowledgment, if 
supported by consideration. 

It is well recognised that an agreement to pay 
a debt due from a third person is good conside 
ration in law. Wheie a son signs an acknowledg¬ 
ment in respect of money due from his deceased 
father presumably to save the estate of his 
father from sale in execution of any decrees 
that may have been passed against such estate, 
there is consideration for the acknowledgment 
and for assumption of personal liability by the 
son. (Jai Lal. J.) Kundan Lal Munshi Ram v. 
kaguu Nandan Lal. 170 I C. 424=10 R.L. 109 
=38 P.L.R 85=A.I.R. 1937 Lah. 484. 

-S 2 (g) and (j )—Relative scope of — Con¬ 
tract when becomes void. 

N»>t every unenforceable contract is declared 
void, but only those unenforceable by law, and 
those words mean not unenforceable by reason 
of some procedural regulation, but enforceable 
by the substantive law. For example, a contract 
which was from its inception ill* gal such as a 
contract with an alien enemy, would be avoided 
by S. 2 (g) of the Contract Act and one which 
became illegal in the course of its per ormance, 
such as a contract with one who had been an 
alien friend but later became an alien enemy 
would be avoided by S. 2 (/). A mere failure to 
sue within the time specified by the statute of 
limitations or an inability to sue by reason of the 
provisions of one of the orders under the C. P. 


CONTRACT ACT (1872), S. 7. 

Code would not cause a contract to become void. 
{Lord Porter.) Mahanth Singh v. U La Yi. 
66 I.A. 198=1939 Rang.L.R. 358=1939 O W.N. 
401=70 C.LJ 556=43 C W N. 641 = 181 IC 1 
=5 B.R. 576 = 1939 O.L R. 270 = 11 RPC. 213 
=50 L.W. 27=41 Bom.L R. 742=20 P.L T. 532 
= 1939 M.W.N. 727 = 1939 O.A. 559=1939 A L. 

I J. 697=1939 A.W R. (P C.) 169=A I.R. 1939 P. 
C. llq=(1939) 2 M L.J 253 (P C.). 

S. 4—Insurance company having head 
office at C —Agent at E securing proposal and 
sending it to head office —Agent having no 
authority to accept proposal—Oiler when comes 
into existence. See C V. Code, S. 20 (c) 45 L 

W. 616=A.I.R. 1937 Mad. 571. 

-S. 6 (1) and ( 2 )—Relative applicability — 

Allotment of shares long after application — 
Effect. 

If a proposer revokes his offer before its 
acceptance, then S. 6 ( 1 ) of the Contract Act 
i applies; even if he does not revoke, S. 6 (2) 
applies unless of course the proposer's conduct 
amounts to a waiver of the revocation which 
would follow on the lapse of a reasonable time. 
Where allotment of shares was made more than 
five months after the application and it was not 
even communicated, it was held that the offer to 
take shares must be deemed to have been revok¬ 
ed. ( Gruer, J.) Ramlalsao v. K B.M E R 
Malak. 183 I C. 748=12 R N. 80=1939 N L T 
305=A,I.R. 1939 Nag. 225. ' 

- 7 S 7—Mortgage by deposit of title deeds— 

Creditor asking debtor to send title deeds by 
post—Debtor posting them accordingly—Effect- 
Transaction when complete. See T. P. Act S. 58 
(/). 38 Bom.L.R. 1222=A.I.R 1937 Bom. 39. 

-S. 7 —Compliance with—IVhat amounts to. 

Where a letter by an intending seller making an 
offer for the sale of certain property directs that 
the purchaser will have to write about the accep¬ 
tance of the offer to a certain person at a particu¬ 
lar address, the letter is to be read in a reasonable 
and a sensible manner and it does not exclude the 
case where the intending purchaser instead of 
writing to the person concerned puts himself into 
communication with him, and where the intending 
purchaser does so, it cannot be said that there is 
any contravention of S. 7. Contract Act as to 
render the contract not binding on intending 
seller. (D. N . Mxtter and Patterson, JJ ) Sur- 
endranath Roy v. Kedar Nath Bose 161 I C 

224=8 R.C. 492=63 C L.J 86 =A.I.R. 1936 Cal’. 
o7. 

r Proposal and acceptance—Statement 

by defendant as witness in prior suit—Statement 
that tf a certain amount is paid bv plaintiff to one 

X, he would have to pay that amount to plaintiff 
—Payment by plaintiff to X after two years— 
Whether amounts to a contract 

In a suit for money the plaintiff put his case as 
one entirely based upon a contract alleged to 
arise out of an offer or proposal made I y the de¬ 
fendants during the hearing of a suit. The mana¬ 
ger of the defendants' firm who was a witness in 

that suit stated that if the plaintiff lakes into 

account the “havala” (transfer)of X and pays him 
the amount “I shall have to pay that amount to 
plaintiff.” It was contended on behalf of the 
plaintiff that this statement was an invitation to 
the plaintiff to pay the amount to X and that 
when nearly two years after the witness had given 
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evidence, the plaintiff in fact made the payment to 
X , it vs as an acceptance of the proposal made on 
behalf of the defendants and amounted, therefore, 
to a contract. 

Held, that the correct interpretation of the 
slatennnt would be to regard it as a statement 
made t>y the witness of the consequences in law 
of the plaintiff making the payment, that is, as a 
statement that he would be liable in a certain 
event to make a pa>ment to the plaintiff, that 
even if it was capable of being interpreted as a 
promi>e to make repayment in a certain event, 
there was no context or other material to satisfy 
the Court that that was the true meaning of the 
witness and that, therefore, the plaintiff failed to 
make out the contract which he put forward. 
('sir Georoe Rankin.) Pannaji Devichand v. 
Kapurji Magniram. 162 I.C. 327=8 R.P.C. 279 

(P.C). 

-S. 9— Scope of. . 

S. 9 of the Contract Act proclaims the exist¬ 
ence of both express or implied promises. 

( Dbvis.) Ratan Lal v . Raj Mal. 1939 A.M.L. 

J. 137. 

_.g 10 — Agreement—Parly told that stipula- 

Hon would not be enforced—Effect of. 

If a party to an agreement embodied in a docu¬ 
ment is told that any stipulation in the agreement 
would not be enforced, he cannot be held to have 
assented to it. The document does not amount to 
real aureement between the parlies and the other 
party cannot sue on it. {Sir John Wallis.) 
Tyagaraja Mudaliyar v. Vedathanni. 63 I A. 1 
126=59 Mad. 446=63 C L J 353 = 1936 A.W.R. 
242=38 P.L.R. 156=38 Bom L R. 373=19 N. 
L T 104=1936 M.W.N 310=160 I.C 384 = 1936 
OWN 120 = 1936 A.L.J. 136=40 C W N 353 = 
43 LW. 271=8 R P.C. 149 = 1936 O.L.R 93= 
1936’ All L R. 157=1936 P.W.N. 200=A.I R. 
1936 P C. 70=70 M.L J. 232 (P.C.). 


_ .S. 11— Mortgage in favour of minor — If 

vo id — Enforceability by minor. 

It is the promise by a minor which is unen¬ 
forceable, and an agreement embodying such a 
promise cannot be a contract. But an agreement 

as defined in S 2 ( e) of Contract Act does not 
necessarily consist of a set of promises forming 
the consideration for each other Every promise 
is an agreement, that is to say, a promise made by 
an adult in favour of a minor is an agreement by 
the adult. If the consideration for such a pro- 
mi- e or such an agreement is a reciprocal promise 
by the minor, the whole thing is void ; but if ihe 
consideration for it is not a promise, but is some¬ 
thing actually done, there seems no bar in the 
statute and no reason in principle why the result 
should not be a valid contr ct. Where the consi¬ 
deration has been received for an agreement con¬ 
sisting of a promise in favour of the minor such 
promise can be enforced by the minor or on his 
behalf. 30 Cal. 539 (P C.) and 39 Cal. 232 (P.C.), 
Dist.40M.308 (FB.);38 All. 154 and 4 P.L.J 
682=52 I.C 338, Foil. So where a mortgagee, a 
minor, has paid the consideration of the mort¬ 
gage at the time of the execution of the mortgage 
deed, such minor mortgagee can sue on his mort¬ 
gage. (Wort and Rowland . JJ.) Satyadeva 
Narayan Sinha v. Tribeni Prasad. 161 I.C. 
579=8 R P. 458=1936 P.W.N. 321=A I.R. 1936 

Pat. 153. 


Ss 11 and 25 (2)— Bond by minor—Fresh 
bond executed by him in lieu thereof on attaining 
majority — Enforceability. 

A bond executed by a minor is void and cannot 
form valid consideration for another bond exe¬ 
cuted by him subsequently after coming of age. 
Further as the consideration which passed under 
the earlier bond cannot be imported into the bond 
into which tlie minor entered on attaining majo¬ 
rity, the latter bond cannot be enforced under 
S. 25 (2) of the Contract Act also. 16 L. 546, 
Foil. (Madeley, J.) Ram Sarup v. Brij Mohan 
Lal. 171 I.C 96=10 R O. 89=1937 O L.R. 522 
= 1937 O.W.N 1034=A.I.R. 1938 Oudh 14. 

-S. 11 —Minor emerging from disability— 

Contract by—Right to carry on transaction. 

Though a contract by minor is void and not 
voidable, yet it is quite competent for a person 
emerging from a state of disability to take up and 
carry on a transaction commenced while he re¬ 
mained under disability in such a way as to bind 
him>elf as to the whole. (Davis, J C. and Haveli- 
wala, A.J C.) Nihal Chand v. ian Md. Khan. 
31 S.L R. 502=172 I.C. 688=10 R.S. 178=A.I.R. 
1937 Sind 310. 

-S. 11 —Vakalatnama — Competency of 

minor to execute in favour of adv< cafe to con¬ 
duct ciiminal case. See Mysore Cr. P. Code, 
S. 495 (3). 44 Mys HCR 119. 

-S. 12 —Burden of proof—Old man proved 

to be under mental disabi ily, senile dementia at 
particular period—Presumption of continuance — 
Transactions by him after such date — Validity- 
Onus. 

Where mental incapacity is proved, such as 
senile dementia in the case of an old man, it is 
reasonable to presume its continuance, and the 
onus will be on persons who wish the Court to up¬ 
hold transactions entered into by the patient sub¬ 
sequent to the date when it was proved to prove 
that the transactions were not vitiated on the 
ground of his incapacity. (Varadachariar and 
Abdur Rahman, JJ.) Govindaswami Naickers/. 
Srinivasa Rao. 50 L.W. 668=1939 M.W.N. 
1023=A I R. 1940 Mad 73. 

-S 12 —"suit to avoid deed on ground of in¬ 
sanity—Scrutiny of pleading and evidence— 
Necessity—Absence if — Scrutiny—Finding if 
binding in second appeal. 

Where a party executing a deed seeks to avoid 
the effect of the same by pleading insanity at the 
time of executing the same, it is of the uimost 
importance that the pleadings and evidence of 
parties on record are scrutinized with advertence 
to the law of contract as contained in S 12 , where 
the trial Court and the final appellate Court fail 
to bear this in mind while deciding the case the 
decision of the final appellate Court of fact on 
the issue of insani'y will not bind the Court in 
second appeal. ( Puranik. J.) Mst Hazra Bit;. 
Mst Fatmabi. 177 I.C. 80=11 R.N. 103=A.I. 

R. 1938 Nag. 204 

-S. 15— Coercion—Imposition of fine on son 

—Attachment of property belonging to father and 
son—Payment by father—If voluntary—If can be 

recovered , 

According to S. 15 of the Contract Act coer¬ 
cion'among other thin .-s, includes the unlawiu 

detention of another man's property with the in¬ 
tention of causing him to enter into an agreement. 
Where in order to recover a fine imposed on a son 
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the property belonging both to the father and son is 
attached and the father, to save the property from 
sale, pays the amount of the fine, his payment can 
in no sense be said to be voluntary. The father is 
made to pay under the force of a legal process. 
Legally this amounts to coercion. The father can 
sue to recover it back. ( Rachhpal Singh, J.) 
Bansraj Das v Secretary of State. 183 I.C. 134 
= 12 R A. 93=1939 A.W.R. (H.C ) 247=1939 A. 
Cr.C. 46=A.I.R 1939 All. 373. 

-S. 15— "Coercion” — Need for raising a loan 

— Sufficiency. 

An agreement executed by a person who bor¬ 
rows money cannot be said to have been executed 
under coercion merely because he is in need of 
money. “Coercion" in the legal sense means 
something very much more than merely the need 
for raising a loan. ( Drake Brockman, S. M. and 
Knox, J. M.) Sarju Prasad v. Jatan Singh. 
1936 A.W.R. 84 (1) = 1936 R D. 52 (1). 

-S. 16— Applicability — Transactions in 

favour of third parties—If can be avoided — Con¬ 
ditions 

Under S. 16 of the Contract Act, a transaction 
would be voidable against a third party if it is the 
result of undue influence and that party took the 
benefit either as a volunteer or with the knowledge 
of the -xercise of undue influence by a person 
who was in a position to dominate the will of the 
executant, as the third party’s knowledge of the 
fiduciary relationship between the parties to a 
contract and the exercise of undue influence puts 
that party under the same liability as the other 
party who occupied the position of confidence. 
( Divatia , J, on difference between Barlee and 
Tyabji, //.) Lingo v. Dattatraya. 173 I.C. 817 
= 10 R B. 390=39 Bom.L.R. 1233=A.I R. 1938 
Bom. 97. 

-S. 16— Applicability — Undue influence — 

Presumption—Onus of proof—Fiduciary relation¬ 
ship—If condition precedent — Gift by young 
widow in favour of paramour—Validity—Burden 
of proof—If void for undue influence — Circum¬ 
stances to be considered. 

It ts well-esiablished that when a person obtains 
any benefit from another, whether under a con¬ 
tract or as a gift by exerting his influence which, 
in the opinion of Court, prevents the grantor 
from exercising an independent judgment in the 
matter in question, the latter can, in a Court of 
equity, set aside the contract or recover the gift. 
The Court of equity imposes on the grantee the 
burden, if he wishes to maintain the contract or 
gift, of proving that in fact he exerted no influ¬ 
ence for the purpose of obtaining it. This rule 
of equity is not restricted to cases where strictly 
or technically fiduciary relationship is established. 
It extends to cases where the possibility of exer¬ 
cising influence exists from confidence created or 
established by the relation between the donor and 
donee. The principle has been established to 
cases of pardanashin ladies. The rule must apply 
to all variety of relations in which the Court is 
satisfied that the possibility of exercise of domi¬ 
nion and influence exists ; that is the relation of 
active confidence j ustifying the raising of the pre¬ 
sumption of undue influence. The application of 
the rule of presumption must, however, depend 
not merely upon the circumstances attending the 
transaction but upon the relationship itself. The 
•relation of paramour and mistress may be inclu- 
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ded in such cases if the party obtaining the benefit 
is in a position to dominate and influence the will 
of the other. When the power of influence and 
the influence itself are established, something 
more than a bare assertion of affection or a 
generous feeling of gratitude must be furnished 
to turn the scale The plaintiff who was an infant 
widow, having lost her husband while she was 
bare'y five years of age, and her father during 
her infancy, was looked after by her mother. She 
had inherited some property from her brother 
who was not very much older than herself and 
who too died at a comparatively young age. While 
she was barely twenty-four, her mother died, and 
thereafter her husband’s brother D, befriended 
her and came to live in her parents’ house with 
his family. But she soon quarrelled with him as 
he was sponging on her slender income and trying 
to appropriate the property to himself. She was 
thrown out on the streets, and at that time, the 
defendant who was an influential man in the 
village, being a watandar patil took the plaintiff 
under his protection and helped her to secure her 
property from her brother-in-law D. She was 
entirely depending on the generosity of the defen¬ 
dant until then. After this the defendant kept 
her as his mistress for some time in his own house 
and later in the house of another. She was made 
the victim of false prosecutions and charges, but 
escaped with the help of the defendant who led 
her to believe that she escaped arrest only by 
reason of the intervention and through the services 
of the defendant. The latter managed her estate 
and collected its profits as the plaintiff was with¬ 
out any experience of management and was al¬ 
together illiterate. The defendant having by 
various pretences and show of sympathy and by 
using his position gained influence and a position 
of dominance over the plaintiff got her to execute 
and register a deed of gift in his favour in respect 
of the property inherited by her from her brother 
which was all that she had, and shortly after 
drove her out of his house. The plaintiff sued 
for a declaration that the gift deed was void as 
having been obtained by undue influence, fraud 
and coercion and for possession of the property 
with mesne pronis. * J 

(1 i !u lat ^ t f he , reIati onship between the 
plaintiff and the defendant and the conduct of the 
latter towards the former justified the raising of 
the presumption of undue influence ; (2) that the 
gift deed was a bargain which must “shock the con¬ 
science or in other words be regarded as uncons¬ 
cionable, and on the face of it was a most impro¬ 
vident transaction; (3) that the onus must be laid 
on the defendant to establish that no undue in¬ 
fluence was exercised and that his relationship 
was not abused and that the act was a righteous 
and voluntary one; (4) that the defendant whose 
conduct was time-serving had not discharged the 
onus and the gift-deed should therefore be set 
aside and possession of the property awarded to 
platntiff with mesne profits. (Wassoodew and 
l hakor, //.) Shivgangawa v. Basangouda 176 

I.C. 187=11 R.B. 25=40 Bom.L.R. 132—A I R 
1938 Bom. 304. > A.l.K. 


'--S; 16 —Burden of proof under—Requisite 

for application of the rule as to. H 

o T£ e ,^ pp r lic , ati 2. n of the P ri °ciple enunciated in 
S. 10 (3) of the Contract Act as to the burden of 
proving that the contract was not induced by un- 
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due influence presupposes that one of the persons 
is in a position to dominate the will of another. 
In the absence of such proof, the rule regarding 
burden of proof has no operation. (Srivastava, 
C. J.) Abdul Majid Khan v. Beni Din. 10 R. 
O. 134=171 I.C. 605=1937 O.L.R. 574=1937 
O.W.N. 1123=A.I R. 1938 Oudh 24. 

-S. 16 —High rate of interest—If affords 

evidence of undue influence. # 

Where the borrower of a debt is an educated 
man capable of understanding business transac¬ 
tions and of looking after himself, the mere fact 
that the rates of interest are somewhat high 
affords no evidence that there was any undue in¬ 
fluence or that there was anything unfair or un¬ 
conscionable about the transaction. ( Harries and 
Ganaa Nath . //.) Ibney Hasan v. Gulkandi I.al. 
164i c 325=9 R A. 177=1936 A L J 919=1936 
All. LR. 767=1936 A.W.R. 805=A.I.R. 1936 

^iLLs 1 'l 6 — Plea of undue influence—Facts to be 
found—Mere inadequacy of consideration, if suffi¬ 
cient—Proof of the relations of the parties— 

^Arf* error would arise if the positions to be 
ascertained in cases of undue influence are put in 
the wrong order. The first thing to be found is 
whether the party who is said to have induced 
the contract was in a position to dominate the 
will of the other. After that the question arises, 
has the contract been so induced ? Inadequacy of 
consideration alone is not a ground for holding 
that a contract was induced by fraud or undue 
influence. Undue influence is not established by 
a proof of the relations of the parties being such 
that the one naturally relied upon the other for 
advice. It has further got to be shown that the 
influence was undue. ( Mockett and Horwill, JJ.) 
Santhappa Rai v. Santhiraja. 178 I.C. 563=11 
rM 473=1938 M.W.N. 99=47 L W. 714= 
AJ.R. 1938 Mad. 426=(1938) 1 M.L.J. 676. 

--S. 16 —Relief under—Essentials to be prov¬ 
ed— Burden of proof . c ia r 

The first thing to be considered under b. 10 ol 

the Contract Act is the relationship between the 
parties, that is to say, whether one party was in a 

position to dominate the will of the other; and 
then it must be proved that that position was used 
to obtain an unfair advantage ; and even though 
the transaction may be unconscionable, relief 
cannot be granted under the section until the 
initial fact of the position to dominate the will is 
established. If such position is proved, and the 
transaction also appeared to be unconscionable, 
the burden of proving that the contract was not 
induced by undue influence would lie on the per- 
son in a position to dominate the will of the 
other. ( Dxvatia , on difference between Barlee 
and Tyabjt, JJ.) Lingo v Dattatraya. 173 1. 
C. 817=10 R B. 390=39 Bom.L.R. 1233=A.I.R. 
1938 Bom. 97. 

-S. 16— Scope. 

S. 16 of the Contract Act relates to transactions 
entered into by persons between whom there is 
fiduciary relationship. ( Srivastava , Ag. C. J. and 
Zia-ul-Hasan, J.) Mahomed Abdur Rahman 

Khan v. Mahomed I BAD y^ Rh** 1 . 16 ioi 

C 597=9 R.O. 235 (2)=1936 O.W.N. 1106=1936 

O L R 671=A.I.R. 1937 Oudh 56. 

—i-S. 16— Scope—Gift deed executed under 

undue influence—Claim to relief by avoidance— 
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Laches and delay—If a bar—Limitation Act. 
Art. 91. 

In the case of gift deed executed under undue 
influence, the fact that the party seeking to avoid: 
it has been guilty of delay and laches will not be 
a bar to the grant of the equitable relief of avoid- 
ance of the deed. The plea of laches and delay 
cannot apply to the case of a gift as opposed to a 
contract. In any case the delay can only begin 
from the time when the plaintiff discovers the 
true nature of the deed. He has a period of three 
years in such a case under Art. 91 of the Limita¬ 
tion Act, which applies to the case; and the 
period of three years begins to run from the date 
when the plaintiff discovers the true nature of 
the deed. So long therefore as the suit is not 
beyond the three years reckoned from the date of 
his discovery of the true nature of the deed in 
question, relief should not be denied to him on 
the ground of delay and laches. (Divatia, on 
difference between Barlee and Tyabji, JJ.) Lingo 
v. Dattatraya. 173 I.C. 817=10 R B. 390=39 
Bom.L.R. 1233=A I.R. 1938 Bom. 97. 

- S. 16 — Undue influence—Burden of proof. 

A person is in a position to dominate the will 
of another where he holds a real or apparent 
authority over the other, specially in the case in 
which the other person is one whose mental capa¬ 
city is affected by reason of age, illness or bodily 
or mental distress. If the transaciion in ques¬ 
tion appears on the face of it or on the evidence 
adduced to be unconscionable, the burden of 
proving that such transaction was not induced by 
undue influence lies upon the person in a position 
to dominate the will of the other. (Guha and 
Bartley , JJ ) Abdur Rauff v. Mt. Aymona Bibi. 
174 I.C. 134=10 R.C. 647=A.I.R. 1937 Cal. 
492. 

- S. 16 (3) —Undue influence—Burden of 

proof. 

In a suit against the son on a bond executed by 
the father, not only no attempt was made by the 
son to establish that the father was dominated by 
the lender at the time of the transaction but in his 
written statement the son expressly denied that 
his father was under any necessity to take the 
loan at the time of the execution of the bond. 

Held, that in order to put the burden on the 
creditor to establish that the debt was not 
borrowed under undue influence it is essential in 
the first instance to show as a fact that the lender 
was in a position to dominate the will of the 
borrower. Hence it was impossible to give to 
the son any relief under S. 16: 1924 P. C. 60 Rel. 
on.; 28 All. 570 (P.C), Dist. {Wort and Rowland. 
JJ ) Bahore Mahton v. Juro Sahu. 160 I.C. 
1073=8 R.P. 412=A.I.R. 1936 Pat. 78. 

.-S. 16 — Undue influence—Burden of proof 

—Transaction not unconscionable. 

When it is found that a transaction was not 
unconscionable, the burden would be upon those 
who attack it, to show that the donee did use his 
position to obtain an unfair advantage over the 
donor. (Nasim Ali and Mukherjea, JJ.) 

Ali Miji v. Uzir Ali Sheik. 175 I.C. 

C. 817=66 C.L.J. 125=42 C.W.N. 14=A.I.R. 

1938 Cal. 157. . 

- S. 16 —Undue influence—Facts to be esta¬ 
blished. ... , „ « • . 

The first thing which has to be establishe 
case of undue influence is (and the burden 
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the person asserting it), that the relation subsis¬ 
ting between the parties was such that one of 
them was in a position to dominate the will 
of the other. It is only when that has been esta¬ 
blished that the second question arises, namely 
whether he used that position in order to obtain 
an unfair advantage over the other. One of the 
ways in which the first point can be established is 
by showing that the mental capacity of the person 
whose will is said to have been dominated was 
temporarily or permanently affected by reason of 
age, illness, or mental or bodily distress. But the 
burden is still on the party asserting undue in¬ 
fluence. Mere physical infirmity does not neces¬ 
sarily carry with it mental incapacity. (Stone, 
CJ. and Bose, J .) Tulsiram Khirchand v. 
Chunnilal Panchamsao. I.L.R. (1940) Nag. 
149=178 I.C. 825=11 R.N. 254=A.I.R. 1938 
Nag. 391. 

- ■ S. 16— Undue influence — Ingredients. 

Under S. 16 (1) of the Contract Act, three 
things must be proved before a contract can be 
said to be induced by undue influence, namely 
(1) that the relations subsisting between the 
parties are such that one of the parties is in a 
position to dominate the will of the other; (2) 
that he used that position; and (3) that an unfair 
advantage over the other has been obtained by 
the use of that position. ( Nanavutty and Zia-ul- 
Hasan, J J.) Ganga Prasad v. Jang Bahadur 
Khan. 167 I.C 424=9 R O. 387 = 1937 O.L. 
R. 114=1937 O.W.N. 277=A I.R. 1937 Oudh 
254. 

-S. 16— Undue influence — Ingredients — Onus 

of proof. 

In the definition of undue influence there are 
three ingredients: (1) that the relations subsis 
ting between the parties should be such that one 
of the parties is in a position to dominate the will 
of the other; (2) that the dominant party obtains 
an unfair advantage over the other; and (3) that 
the dominant party uses his dominant position to 
obtain that unfair advantage. Although these 
are the three ingredients constituting undue influ¬ 
ence, the party who pleads undue influence has in 
the first instance to prove only the first and 
second ingredients. When a person is proved to 
be in a position to dominate the will of another 
and the transaction appears on the face of it or 
on the evidence adduced, to be unconscionable, 
the onus of proving the absence of the operation 
of the third factor lies on the dominant party. 
(Niyogi, /.) Mt. Anupa Bai v. Bhagwant 
Singh. I.L R. 1938 Nag. 535=179 I.C. 285=11 
R.N. 283=A I.R. 1938 Nag. 470. 

-S. 16— Undue influence — Person accepting 

compromise as he had no other option—Inference 
of undue influence—If justified. 

The fact that a person accepted the terms of a 
compromise, as he had no other option, cannot 
be the test to determine whether compromise is 
liable to be attacked as vitiated by undue influ¬ 
ence. (Fast Ali and Chatterji, JJ ) Shiba Prasad 
Singh v. Tincouri Banerji. 183 I.C. 855=5 B. 
R. 999=12 R.P. 195=A.I.R. 1939 Pat. 477 
—S 16— Undue influence—Proof of — Infer¬ 
ence from circumstances—Evidence Act , S\ 111. 

The onus of proving undue influence ordinarily 
rests on the party who sets up that plea, but the 
circumstances of a case may make it an exception 
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to the general rule. The plaintiff was married to 
the eldest sister and it appeared from the circum¬ 
stances that she was in a position to influence her 
younger sisters, who had lost, not only their 
father but also their mother, before they execu¬ 
ted a promissory note in favour of the husband 
of the eldest sister, for a certain sum in consi¬ 
deration of certain services rendered by him to 
them. At the time of the execution both of 
them were sui juris, but the youngest had attained 
majority only a month or two before she was 
asked to sign the promissory note. The plaintiff 
was their agent managing their estate and stood 
to them in a position of active confidence. The 
plaintiff after getting a draft of the note prepared 
by a lawyer dictated it to the second sister, 
making all the executants jointly and severally 
liable. 

Held, that the plaintiff was in a position to 
dominate the will of each of the sisters and 
whether the case came within the purview of 
S. Ill, Evidence Act, or S. 16, Contract Act, the 
onus in either case was upon him to prove the 
g 9 od faith of the transaction, and if he failed to 
discharge it, the claim on the basis of the pro¬ 
missory note should be dismissed as against 
them. 

Held, further, that the above failure did not 
involve the dismissal of his alternative claim to 
recover remuneration for services rendered by 
him to them. (Sir Shadi Lai.) Palanivelu 
Mudaliar r . Nef.lavathi Ammal. 1937 A.W R 
332=167 I.C. 5=45 L W. 355=1937 O W N 319 
=39 P.L.R. 245=9 RPC. 176=41 C.W N 677 
= 1937 OL.R. 133=3 B.R 335=1937 PWN 
613=65 C.L.J. 295=1937 M.W.N 615=1937’a' 
LR 221 = 1937 A.L J. 575=39 Bom.L.R. 720= 
A.I.R. 1937 P.C. 50=(1937) 1 M.L J. 719 (P. 
C.). 

-S. 16— Undue influence—Proof required. 

To establish a case of undue influence it is not 
sufficient to raise an atmosphere of suspicion, but 1 
there must be clear and definite evidence of the 
case propounded. 9 Luck. 178 (P.C.) Rel. on. 
(tfhide, J.) Mst. Chandravati v. Janki Pra- 

R L753=40 p L *• 146 
--S. 16— Undue influence—Proof-Inference 

from circumstances— When justified—Mortgage 
executed by young Mahomedan brother just 
come of age at the instance and for the benefit of 
hts elder brothers—Presumption of undue in¬ 
fluence. 

Where a Mahomedan younger brother who has 
just come of age enters into a transaction of a 
mortgage at the instance and for the benefit of 
his elder brothers who till recently were his 
guardians and under whose influence he was 
admittedly living, and the effect of the transac¬ 
tion is to make him and his property liable as 
security for a heavy debt for which he was not in 
law liable at all, it is not necessary for him, to 
sustain his plea of undue influence, to prove* by 
direct evidence that his elder brothers exercised 
undue influence. The exercise of undue in¬ 
fluence may in the circumstances be fairly pre¬ 
sumed, in view of the relationship the parties 
and the nature of the transaction. When there 
is evidence of overpowering influence and the 
transaction is immoderate and irrational, proof 
of undue influence is complete. (Varadachariar 
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and Pandrang Row , JJ.) Ahamad Ibrahim 
Sahib v. Meyyappa Chettiar. 1939 M.W.N. 976 
=A.I.R. 1940 Mad 285. 

-S. 16 —Undue influence—Questions to be 

considered by Court. , 

' The Court in dealing with cases of undue in¬ 
fluence h is to consider four different questions 
connected with each other: (1> whether a trans¬ 
action is a righteous transaction, t.e., whether it 
is a thing which a right m,tided person might be 
expected to do; (2) whether ,t was .mp ov.dent, 

that is to sav. whether it shows so much im- 
that is to s eest the idea that the donor 

providence as to suggest tne t . o( 

mfndTo weigh what'h? was doing ; (3) whether it 
was a matte? which required legal advice ; and 
0 ) whether the in t e n t i o n of m ak, n g . he, ran s f e r 
^r.Vinated with the transferor. 15 Cal. 084 (r.L.), 

To'lT" (G«/m and Bar,ley JJ.) A-« gAU™ 
Mr. Aymona Bibi. 174 X L. 134—04/ 

A I.R 1937 Cal. 492 

__ c 16 —Undue influence—IVhat constitutes 

—Advice and persuasion-!f proof of undue in¬ 
fluence— Circumstances to be considered Pres 
sure exerted in bringing about transaction—If 
vitiate?it-use or threat of force-Jf necessary 
Vl Riahteous transaction —// protected. 

Advice and persuasion in the case of a person 
U J ^ nnf readily agree to do a thing would 
Tot 0 bt Proof of undue influence- Persuasion, 
anneals to the affections or ties of kindred, to a 
'gratitude of sentiment for past services, or piety 
for future destitution or the like,—these are all 
legitimate, and may be fairly passed on a pro¬ 
per On the other hand, pressure of whatever 
character, whether acting on the fears or the 
hopes if so exerted as to overpower the volition 
without convincing the judgment, is a s P e ^ s ° 
restraint under which no valid contract or tran¬ 
saction can be made. Importunity or threats, 
_ uc h as the promisor has not the courage to re¬ 
sist moral command asserted and yielded to for 
the sake of peace and quiet, or of escaping from 

distress of mind or social discomfort, these, if 

carried to a degree in which the free play of the 
promisor's judgment discretion or wishes is 
overborne, will constitute undue influence, though 
no force is either used or threatened. A party 
may be led but not driven ; and his will must be 
the offspring of his own volition and not the re¬ 
cord of someone else’s. Where a party has en¬ 
tered into a transaction when he is surrounded 
and pressed by those whose interest clearly he« in 

his entering into it, without any independent 
advice or opportunity to acquaint himself as to 
his rights, S 16 of the Contract Act will apply, 
and a Court of equity will protect a young man 
of tender age who has entered into such a tran 
saction at the instance of those who are a P™" 
Jion to dominate his will. The r.ghteousness of 
.the transaction is one of the factors to 
dered, but it is not the only one. AU the circum¬ 
stances connected with it must b » 

whole. ( Divatia , /.. on difference between Bar he 
and Tyabii. JJ.) Lingo •'■Da-ttatbaya. 173 U. 
j817=10 R.B. 390=39 Bom.L.K. 1233—A.l.K. 

1938 Bom 97. _ 

_S. 16— Validity—Mortgage—Excessive in- 

-c*The mere fact that the interest is excessive is 
no ground to make mortgage invalid. (names 
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and Gang a Nath, JJ,) Banarsi Das v. Collector 
of Saharanpur. 165 I.C. 498=9 R A. 287= 
1936 A.L.J. 1262=1936 A.W.R. 887=1936 All. 
L.R. 923=A.I R. 1936 All. 712. 

-- S. 17—Minor—Promissory note by—Lia¬ 
bility to return money paid—Failure of minor to 
reveal age— 1 f. amounts to fraud. See Minor. 
168 I.C. 730=A.I.R. 1937 Lah. 598. 

—— Ss. 17, 18 and 19— Joint owner on attaining 
majority executing deed accepting partition made 
during his minority—Undue influence—Avoiding 
of deed. 

It is true that there is nothing in law to pre¬ 
vent a joint owner of the property, on reaching 
majority, accepting and agreeing to a partition of 
the joint property which was made during his (or 
her) minority But when such person is persuad¬ 
ed to execute a deed accepting the partition by 
misrepresentation and undue influence of a 
person standing in fiduciary relation by conceal¬ 
ing material facts, such deed is voidable at the 
instance of such person under S. 19 of the Con¬ 
tract Act. ( Roberts , C. J. and Dunkley, /.) 
Rahima Bibi v. S. Mustafa. 178 I C. 83=11 R. 

R. 193=A I.R. 1938 Rang. 264. 

-Ss. 19 and 20— Decree for possession with 

costs—Offer by judgment-debtor not to file appeal 
if plaintiff gave up costs—Appeal time barred at 
time of offer—Validity of agreement. 

A Municipal Committte instituted a suit for 
possession of certain property which was alleged 
to have been encroached upon by certain person. 
The suit was decreed with costs. The judgment- 
debtor thereafter applied to the Municipal Com¬ 
mittee to the effect that if the Committee gave up 
the costs he would not file any appeal from the 
decree and also deliver possession of the pro¬ 
perty. The Committee accepted this offer. It 
was subsequently found that as a matter of fact 
judgment-debtor had no right to appeal at the 
time when he made the offer to the Municipal 
Committee. 

Held, that even if the judgment-debtor had 
made the offer honestly believing that he still had 
the right to appeal, it would am .unt to saying 
that both the parties were under a mistake of 
fact essential to the agreement when they were 
alleged to have entered into the agreement in 
question. If on the other hand judgment-debtor 
had made a dishonest misrepresentation the 
agreement would be voidable at the instance of 
the Committee on that account. In either aspect 
of the case the agreement would be voidable or 
void under S. 19 or S. 20 ( Bhide , J.) Ram 

Rattan v. Municipal Committee, Amritsar. I. 
L.R. (1940) Lab. 392=185 I.C. 713=12 RL. 
316=A I.R. 1939 Lah. 511. 

— S 19, Excep— Applicability—Fraudulent 
misrepresentation. 

The Exception to S. 19 of the Contract Act 
applies to cases of misrepresentation as distin¬ 
guished from fraud and not to misrepresentation 
which is “fraudulent within the meaning oi 

S. 17.“ The phrase “fraudulent within the min¬ 
ing of S. 17“ in the exception should 

to apply to the preceding word silence „ 

sively, and not to the word “misrepresentation. 
Where in a suit for rescission of a contract to 

the purchase of a certain property, the cvme 

was that the defendant caused certain letters 
be written in which bogus offers for the property 
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were made for the purpose of giving a fictitious¬ 
ly high value to it in the eyes of a purchaser and 
that the plaintiff was induced by the contents of 
those letters shown to him by the deiendant to 
enter into an agreement with the latter to pur¬ 
chase the property at a high price. 

Held, that it was a case of deliberate active 
fraud which came within S. 19 and not within the 
exception, and that, therefore, it was not incum¬ 
bent upon the plaintiff to establish that he had no 
means of oi covering the truth with ordinary 
diligence. ( Derbyshire, C. J. and Lort Williams, 
J.) John Minas Apcar v. Louis Cairo Mal- 
chus. I.L.R. (1939) 1 Cal. 389=184 l.C. 321 = 
12 R.C. 220=43 C.W.N. 347=A.I.R. 1939 Cal. 
473. 

-S. 19, Excep— Construction — False and 

fraudulent statement by vendor to conceal real 
Position of property—Vendor if put on inquiry. 

The Legislature in inserting the Exception to 
S. 19 of the Contract Act did not intend to depart 
from the English law, under which it is accepted 
that wheie a vendor has deliberately made a 
false statement with the object of concealing the 
true position with regard to the property, the 
vendee is not put upon inquiry. \\ here a vendor 
sells property which he ha previously leastd out 
to a third party, and not only fails to disclose the 
lease but also makes a false and fraudulent re¬ 
presentation that the vendee can take immediate 
possession, he cannot, in a suit by the vendee to 
set aside the conveyance, plead the Exception to 
S. 19, and contend that since the base was a 
registered lease, the vendee could with ordinary 
diligence disco\er the lease by a search in the 
registration office. (Leach, C.J. and Krishna- 
swami Ayyangar, J .) Venkataratnam p. Siva- 
ramudu 1940 M.W.N. 142=51 L.W. 249=A.I. 
R. 1940 Mad. 560=(1940) 1 M.L.J. 314. 

-S. 19-A —Contract induced by undue in¬ 
fluence—Right of party’s representative to avoid 
— Plea, if can be set up by way of defence. 

A contract induced by undue influence is voida¬ 
ble under S. 19-A of the Contract Act not only at 
the option of the party induced by such undue 
influence but aUo by his representatives, unless 
the party, at the date of his death, has lost such 
right by acquiescence or otherwise. Further, such 
representatives' may set up undue influence by 
way of defence to an action based on the contract 
by the other party. ( Harries , J.) Manbhariv. 
Sri Ram. 165 l.C. 240=9 R.A. 252=1936 A.L. 
J 1215=1936 R D. 306=1936 A W.R. 720=1936 
All. L.R. 888=A.I.R. 1936 All 672. 

-S. 20— Mutual mistake of fact — Contract 

void. 

If parties contract under a mutual mistake and 
mis-aj prehension as to their relative and res¬ 
pective tights, the result is that the agreement is 
void. (Courtney-Terrell, C.J., Mohammad Noor 
and Varrna, JJ .) Kuchwar Lime and Stone Co. 
v. Secretary of State. 16 Pat. 159=166 l.C. 
966=9 R.P 361=1937 P.W.N. 102=3 B.R. 248 
(2) = 18 Pat. L.T. 95=A.IR. 1937 Pat. 65 
(S.B.). 

— S. 20— Applicability — Decree—Mistake of 
Parties—If ground for setting aside by separate 
suit. 

S. 20 of the Contract Act only applies to con¬ 
tracts in which there has been a bilateral mistake 
pf the parties which might be rectified. But the 
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section cannot be applied to a decree and a decree 
cannot be avoided or set aside by means of a f resh 
suit on the ground that the decree has been 
obtained 011 account of the mistake of the parties. 
(Collister and Bajpai. JJ.) KaziM Ali Khan v. 
Om Prakash. 172 I C 337=10 R.A 389 (2) = 
1937 A.W.R 841 = 1937 All L.R. 952=1937 A. 
L J. 1095=A.I R. 1937 All 731. 

-Ss. 21 and 72— Payment of bill by consu¬ 
mer to Electricity Supply Co. under mistake that 
it had made valid rules — Right to refund. 

W here a consumer ot electricity pays the bill to 
the Electricity Suj ply Co. under mistake that the 
company had made rules after all necessar> legal 
preliminaries had been gone through, this is not a 
mistake as to any law in force in British India. 
This is a mistake of fact and is covered by S. 72. 
Besides this, if the pajment i> made under protest 
after being warned that supply would be discon¬ 
nected if the payment is not made, this is sufficient 
to constitute coeicion in the general sense of the 
word and the consumer would be entitled to 
refund under S. 72 (Mir Ahmad, J.) Kaka 
Pam v. Khattar Electrical Engineering & 
General Supply Co. 181 l.C. 345=11 R. Pesh. 
66=A.I.R. 1939 Pesh. 8. 


S 26 . 


Acts defeating statute. 

Applicability. 

Champerty. 

Illegal contract. 

Illegal object. 

Immoral contract. 

Public policy 
Stifling prosecution. 

Miscellaneous. 

— S. 23—Acts defeating statute. 

■Discharged insolvent's agreement uith 


—- ^------ -cr * * v r " v ^ 

former creditor—Fresh transaction—Scheduled 
creditors not affected — Validity. 

An insolvent was granted a discharge under 
S. 39 (1), Presidency Towns Insolvency Act con¬ 
ditional upon his consenting to a decree being 
passed against him in favour of official assignee 
for the full amount of his debts proved in the 
insolvency. Subsequently A, one of the scheduled 
creditors, agreed to advance certain amount of 
loan to the insolvent and to waive his claim to the 
sum due to him from the official assignee as a. 
creditor in the insolvency. The insolvent and B 
as a surety for the insolvent executed promissory 
notes for the original amount of debt proved in 
the insolvency with interest thereon from the date 
of insolvency. The creditor subsequently brought 
a suit upon the promissory notes. 

Held, that as the creditor did not seek to pre¬ 
judice the right> of any of the scheduled cre¬ 
ditors by his new and independent contract, the 
consideration for the note was neither of such a 
nature as would defeat the provisions of the 
Presidency Towns Insolvency Act nor was oppo¬ 
sed to public policy. The agreement was per¬ 
fectly valid and enforceable ard a decree could be 
passed in favour of the creditor. (Roberts, C.J. 

Hashim Ismail v. Chotalal. 

L R 19=174 1C. 863=10 R.R. 440= 
A I.R. 1938 Rang 11. 

“ Partnership — Validity—Insolvent entering 
into agreement but appointing minor son ostensibly 
as partner. 
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Where in a partnership business an insolvent 
enters into an agreement but since he cannot carry 
out any business in his own name appoints his 
minor son ostensibly as a partner, the agreement 
being obviously intended to defeat the provisions 
of the insolvency law is absolutely void. ( Bhide , 
J.) Narintan Singh v Damodar Singh. 167 
I.C. 311=9 R.L. 481=A.I.R 1936 Lah. 831. 

- Transfer for consideration, with intention 

of defeating creditors—If void. 

A transfer for consideration made by a person 
with the intention of defeating or delaying his 
creditors is merely voidable and not void ab inttio 
and as such does not fall within the ambit of 
S. 23 Contract Act. ( Pollock , J ) Parasharam 
v. Sadasheo. I.L.R. (1937) Nag. 94—167 I.C. 
703=9 R.N. 200 =A.I.R. 1936 Nag 268. 

_S. 23—Acts prohibited by statute—Release 

of certificate debtor under Bengal Public De¬ 
mands Recovery Act-Security bond therefor— 
Consideration, if lawful. See Contract Act, 
Ss. 127 and 23. I.L R. (1937) 2 Cal. 698. 

-S. 23 —Applicability. 

_ Composition between debtor and creditor — 

Secret agreement to prefer some creditors—Effect 

°^ln cases of a composition, where all creditors 
have joined in on equal terms and a secret pre¬ 
ference is given to certain creditors to induce 
their agreement to the composition, the contract 
whereby such a preference is given is void under 
S. 23 as being a contract based on fraud. The 
essence of the offence against S. 23 is that there is 
a secret agreement by some creditors that they 
are to be preferred, so that there is a fraud upon 
the other creditors, who, ignorant of this secret 
agreement, have signed the deed of composition 
in the belief that all are to lose equally and none 
is to be preferred. (Davis, J.C and Mehta, J .) 
Atumal Ramoomal v. Dipchand Kessumal. I. 
LR (1939) Kar 147=179 I.C. 901=11 R.S. 162 
=A.I.R. 1939 Sind 33. 

-8 23—Champerty. 

- Agreement to finance litigation in considera¬ 
tion of share of property — Validity—Test. 

A fair agreement to supply funds to carry on a 
suit in consideration of having a share of the pro¬ 
perty, if recovered, ought not to be regarded as 
being per se opposed to public policy. But agree¬ 
ments of such a kind ought to be carefully wat¬ 
ched and when extortionate, unconscionable or 
made for improper objects, ought to be held 
invalid. The question as to whether a contract is 
inequitable and unconscionable depends on the 
circumstances of each particular case. By an 
agreement between A and B, B agree J to finance 
the litigation of A in respect of certain property 
in return for part worth about one lac and fifty 
thousand rupees of the recovered property, know¬ 
ing well that the Iitigarion would cost only about 
Rs. 9,000. A was a man of weak intellect and 

was in the habit of drinking. . 

• Held, that the agreement was unconscionable 
and therefore invalid. (Coldstream and Abdul 
Rashid. //.) Alopi Parshad v. Court of Wards 
181 I C. 728=11 R.L. 873=A.I.R. 1938 Lah. 

23. 


--Agreement to finance litigation in return 
for promise to share in fruits of litigation—If 
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champertous and illegal—Power of Court to re¬ 
duce excessive claim. 

Agreements to finance or to supply funds to 
carry on a litigation on condition of a promise to 
share in the fruits of the litigation are not per se 
illegal as being opposed to public policy or void. 
But if the terms of such agreements are extor¬ 
tionate or unconscionable, and the promised re¬ 
muneration is out of all proportion to the trouble 
and expense involved, so as to be inequitable 
against the borrower, the Court has power to re¬ 
duce the amount of remuneration to a reasonable 
amount after reviewing all the circumstances of 
the case. (Darling, F.C.) Court op Wards, 
Vahali v. Andrews. 15 Lah. L.T. 26. 

-- Considerations to be borne in mind in judg¬ 
ing a transaction. 

Champertous transactions are in their essence 
speculative and the fairness or otherwise of a 
particular bargain is almost always open to some 
debate. The fairness of the agreement must be 
considered independently of unproved suggestions 
that it may have been improperly obtained. In 
applying the principle that “a fair agreement to 
supply funds to carry on a suit in consideration 
of having a share in the property, if recovered, 
ought not to be regarded as being ; per se opposed 
to public policy” it is essential to have regard not 
merely to the value of the property claimed but 
to the commercial value of the claim. This has 
to be estimated by the parties in advance of the 
result; and where they have weighed the proba¬ 
bilities in a manner which has not operated un¬ 
fairly, it is more reasonable to regard this as 
confirming their shrewd estimate of the chances, 
than to condemn the agreement outright as unfair, 
by reason only of the possibility that a great gain 
to the claim and would have had to be shared with 
the financier. Though it is not conclusive, the 
proportion to be retained by the claimant is an 
important matter to be considered when judging 
the fairness of a bargain made at a time when 
the result of the litigation is problematical. The 
uncertainties of litigation are proverbial; and if 
the financier must need risk losing his money he 
may well he allowed some chance of exceptional 
advantage. (Sir George Rankin .) Ram Sarup v. 
Court of Wards. 67 I. A 50=1.L R. (1940) Lah. 
1=I.LR. (1940) Kar. (P.C.) 63=6 B.R. 278= 
185 I.C. 590=12 R P.C. 109=51 L.W. 86= 1940 
A.LJ 54=1940 O.W N 66=1940 O A. 106= 
1940 O.L.R. 58=44 C.W.N. 345=1940 P.W.N. 
180=71 C LJ. 134=42 P.L.R. 174^=1940 M.W. 
N. 278 = 42 Bom. L.R. 307=1940 A.W.R. (P.C.) 

1 =A I.R. 1940 P.C. 19=(1940) 1 M.L.J. 278 
(P.C.). , 

- Champertous agreement—Inadequacy oj 

consideration—Enforceability of contract. 

In order to decide whether a champertous 
agreement is void as against public policy the 
Court will consider whether the transaction is 
merely the acquisition of an interest in the sub¬ 
ject of litigation bona fide entered into, or 
whether it is an unfair or illegitimate transaction 

got up for the purpose merely of spoil or ot liti¬ 
gation. It is necessary to examine the c,rcu *F” 
stances in which such an agreement was » 

and possibly, also the consideration given , oui 

mere inadequacy of consideration is not 
to enable a Court to set aside a contract ot t is 
description on the ground that it is against public 
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policy. Where the inadequacy of consideration 
is so glaring and the circumstances surrounding 
the contract are so suspicious as to lead the 
Court to the view, not that one of the parties has 
made a bad bargain merely, but that one of the 
parties must have been imposed upon and taken 
advantage of by a person who had better means 
of knowledge than he himself possessed, the con¬ 
tract may be set aside. ( Roberts, CJ. and 
Bag tile y, J ) Kalimuthu v. Maung 1 ha Din. 
14 Rang. 392=166 I.C. 273=9 R R. 248=A.I.R. 
1936 Rang. 491. 

•-;S. 23—Extortionate and unconscionable 

'bargain—Agreement by man of weak intellect to 
convey half share in property of great value in 
return for disproportionately small advance to 
meet litigation expense—Enforceability. See 
Registration Act, S. 17 (1) (6) and (2) ( v ). 42 
Bom L.R. 165. 

S. 23—If affects leases governed by Crown 
Grants Act. See Crown Grants Act, Ss. 2 and 
3. 42 C.W.N. 81. 

-S. 23—Illegal Contract. 

-- Abkari sale—Bidder entering into partner¬ 
ship with another after sale and before grant of 
license in respect of running of business of sale of 
toddy — Legality. 

The appellant was the successful bidder at an 
Abkari auction in respect of a toddy shop, held 
on 8th August, 1932. On 31st August, 1932, before 
•the license was issued to the appellant, he entered 
into an agreement of partnership with the res¬ 
pondent in respect of the running of the toddy 
shop business. 

Held, that the agreement of partnership was a 
transfer of the privilege of supply and sale of 
toddy and was therefore illegal. {King. J.) 
Narasimhalu Naidu v Naga Kf.ddi. 1940 M. 
W.N. 958=52 L.W 530=(1940) 2 M.L.J. 694. 

- -Marriage of infant in violation of Child 

Marriage Restraint Act—Money advanced to 
■defray expenses already incurred. 

Where money is advanced by a creditor for the 
purpose of defraying the expenses already incur¬ 
red in celebrating a marriage of an infant in 
violation of the Child Marriage Restraint Act, 
the consideration is not rendered illegal under 
S. 23 of the Contract Act. ( Mukherjeo, J .) Ram- 
Jas Agarwalla v. Chand Mandal. 65 C.L.J. 557 
=41 C.W.N. 1176. 

- —Mortgage of tenancy holding unlawful — 

Consideration of such mortgage—If can consti- 
tute valid consideration for subsequent bond. 

Where a mortgage of a tenancy holding is un¬ 
lawful, the consideration paid at the time of its 
execution must be held to be also unlawful. 
Where, therefore, at the time of redeeming that 
mortgage, the mortgagor, instead of paying the 
mortgage-money in cash, executes a simple money 
bond for that amount there is no valid considera¬ 
tion either for that bond or 1 for the bond executed 
by him in renewal of it. Accordingly, a suit to 
recover the amount due on the bond is not main¬ 
tainable. {Srivastava, Ag CJ. and Zia-ul-Hasan, 
J.) Jagannath v. Baijnath. 12 Luck. 679= 
165 LC. 587=9 R.O 235 (1)=1936 R.D. 535= 

1936 OWN. 1115=1936 O.L.R. 670=A.I.R. 

1937 Oudh 150. 

-Enforceability—Mortgage by occupancy 
tenant in contravention of statute—Mortgagee's 
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right to sue for rent from sub-tenant. See Agra 
Tenancy Act, S. 23. 1936 R.D. 384. 

-S. 23—Illegal Object. 

- Agent fur sale of lands—Agreement with 

prospective purchaser for sale to him at market 
Price cheaply even if better prices were offered by 
strangers Agreement by Purchaser to pay com¬ 
mission to agent—Enforceability—If conside¬ 
ration fraudulent or immoral. 

Plaintiff, who was acting as an agent of a lady 
A, for the purpose of selling her lands and occu- 
pying a fiduciary position, entered into an agree¬ 
ment with the defendants, to the effect that the 
lands should be sold cheaply to the defendants at 
the then market price, and should not be sold to 
strangers even if better prices were offered by 
such strangers. The plaintiff was to be paid a 
commission of five per cent, on the sale price for 
the trouble he was taking for the defendants. 
The sale having been completed, the plaintiff sued 
the defendants for his commission. 

Held, that the consideration for the agreement 
or the object of the agreement betw-een the plain¬ 
tiff and the defendants was fraudulent and also 
immoral, and that contract was therefore ob¬ 
viously unenf3rceable in view of illustration (/) 
to S. 23 of the Contract Act. (Pandrang Row, 
J ) Manikka Moofpanar v. Pf.ria Muniyandi 
Pandithan. 164 I.C. 31=9 R.M. 110=44 L.W. 
166=1936 M.W.N. 466=A.I.R. 1936 Mad. 541 
=70 M.L.J. 724. 

7- Money lent to illegal partnership with 

knowledge of illegality—Suit to recover—Main¬ 
tainability. 


Where a person lends money to a partnership 
which is an illegal one or is forbidden by law, 
with the knowledge that it is going to be used for 
purposes forbidden by law, a suit by him to 
recover the amount so lent is not maintainable. 
(Beasley, C.J .) Vairava Nadar v. Pothika- 
chala Nadar. 165 I C. 765=9 R.M. 299=1936 
M W.N. 507=44 L.W. 203=A.I.R. 1936 Mad. 
603. 


-S. 23—Immoral Contract. 

C? ntra . ct t0 P a y maintenance to past mist - 
res , s 7T*f y°'d as being immoral or opposed to 
public policy. 

An agreement by a person to pay to his past 
mistress a sum of money every month for her 
maintenance so long as she remained outcasted 
and unmarried, there being nothing in the agree¬ 
ment with reference to future association cannot 
be regarded as void as being immoral or opposed 
to public policy. An agreement to become a mis- 
^ eSS i is doubtless void as being immoral 

should not be confused with an agreement to 
compensate a woman afterwards for an injury 
done to her and for the loss which she has sus¬ 
tained owing to an association, be it immoral or 
otherwise, with her protector. Past considera¬ 
tion under the Indian Law is good consideration 
and the fact that the woman has rendered service 
in the past whether immoral or otherwise and 
has suffered an injury of a kind and continues to 
suffer from that injury forms a perfectly good 
consideration for the contract to compensate her. 
{Courtney-Terrel, CJ U and James, J.) Godfrey 
v. Mt. Parbati Pai.uni. 17 Pat. 308=19 Pat L 
J-89 3 =178 I.C. 574=11 R.P. 270=5 B.R. 114= 
A.I.R. 1938 Pat. 502. 
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S. 23—Public Policy. 

7 Agreement between priests partitioning 

disciples—Validity. 

An agreement between two priests by which 
certain disciples were specifically allotted to each 
of them with the stipulation that that arrange¬ 
ment would be binding on them and their heirs 
and that if one of them would perform any reli¬ 
gious service in the family allotted to the other 
priest, he would be liable to pay compensation, is 
invalid being opposed to public policy. Conse¬ 
quently a suit for damages for breach of that 
agreement is not maintainable. ( S. K. Glxose 
and Edgley, JJ .) Khudiram Chakravarty v. 
Sarada Prosad. 42 C.W.N. 1038. 

-Agreement between Hindu husband and 

wife after marriage to live separately—Husband 
setting apart specific property and wife agreeing 
to receive income thereof for maintenance— 
Relinquishment of right to further maintenance 
out of other property of husband—Validity—If 
opposed to public policy. See Hindu Law- 
Maintenance. 39 Bom.L.R. 458=A.I.R. 1937 
Bom. 358. 

- Agreement in consideration of giving false 

evidence. 

Where a litigant has agreed to give property to 
certain person in consideration of latter's agreeing 
to give false evidence on behalf of the former the 
agreement is void as the consideration for it is 
opposed to public policy and is therefore illegal. 

( Wright, J.) Ko Pa Tu v. Azimulla. 187 I.C. 
269=12 R.R. 311=A.I.R. 1940 Rang. 73. 

- Combination of persons—Agreement not to 

bid against one another at public auction in respect 
of Government tolls — Legality—If opposed to 
public policy. 

There is no warrant for holding that a com- , 
bination of persons not to bid against one another 
at a public sale or auction of Government tolls 
offends against public policy. The law will always 
encourage freedom to contract. “Public policy" 
is that principle under which freedom of contract 
or private dealing is restricted by law for the 
good of the community. It is a variable thing 
and must fluctuate with the circumstances of the 
time. But it is still an untrustworthy ground for 
legal decision and it must be resorted to within 
the prescribed limits. A partnership formed 
solely with a view to take toll contracts at a public 
auction is in itself not illegal such partners who 
agree to take tolls for the benefit of their firm 
would naturally agree not to bid against one 
another. The principle of public policy cannot 
be made to apply in its result to a combination of 
persons who agree not to bid against one another 
at a public sale held for forming out public 
revenues. The fact that in certain case such 
a combination might result in possible loss 
to public revenue would not make the act, which 
is perfectly legitimate, opposed to public policy 
so as to render it void and illegal. ( Macklin and 
Wassoodew, JJ .) Bhagwant Genuji v. Ganga- 

bisan Ramgopal. 42 Bom.L.R. 750. 

-Contract of betrothal in marriage between 

parents of Hindu bride and bridegroom—Validity 
—If marriage brokage contract. See Hindu Law 
—Marriage. 1937 M.W.N. 1274. 

*- -Government opening telegraph office at 

Particular place at request of certain persons — 


Contract with them for meeting deficit in its work - 
ing expenses — Validity. 

Where Government open a telegraph office at a 
particular place at the request of certain persons 
in that place, a contract with them for meeting 
the deficit in its working expenses is a contract 
relating to a matter of amenity, which a modern 
State generally provides for, for advancing the 
material welfare of its subjects, but which it is 
not bound to do as a part of its fundamental 
constitutional obligations. There can, therefore, 
be no objection to such a contract on the ground 
of public policy. (M.C. Ghose and R.C. Milter , 
JJ ) Kishori Prasad v. Secretary of State. 
I.L.R. (1938) 1 Cal. 463=176 I.C. 990=11 R.C. 
194=42 C.W.N. 116=66 C.L.J. 592=A.I.R. 
1938 Cal 151. 


--Insolvency—Sale of assets of insolvent by 

Official Assignee—Agreement between purchaser 
and insolvents not to make all assets available to 
creditors—Reservation of portion to insolvents— 
If can be given effect to. See Insolvency—Prac¬ 
tice. (1937) 2 M.L.J. 508. 

-Liquor contract—Agreement of partnership 

in respect of — Validity. See C. P. Code, Excise 
Act, S. 62. AIR. 1937 Nag. 250. 

- Marriage prohibited by Child Marriage 

Restraint Act performed in Native State to evade 
Act—Decree for payment of money tozuards 
marriage expenses—Enforceability in British 
India—Bar of public policy. 

It is well-established that the power of the 
Court to decline to enforce contracts and other 
instruments on grounds of public policy is » 
pow'er which should be confined within the limits 
laid down by authority. The Court would clearly 
not enforce a contract or a decree if the enforce¬ 
ment implied the approbation by the Court of an 
act which was contrary to law. But the Court 
should not refuse to enforce a payment under a 
decree because the object for which a payment is 
made is contrary to the law of British India, 
when that object was actually performed in at 
place or native state where it was perfectly legal. 
When a decree has been passed against a person 
requiring him to pay a sum of money towards his 
share of the expenses of the marriage of his 
sister, which was performed in a Native State in 
order to evade the provisions of the Child 
Marriage Restraint Act, execution of the decree 
cannot be refused on the ground of public policy 
on the ground that the marriage if performed in 
British India would be opposed to the Child Mar¬ 
riage Restraint Act. (Wadsworth, J.) Ananda- 
ramayya v. Subbayya. 1940 M.W.N. 832=52 
L.W. 371=(1940) 2 M.L.J. 353. 

- Mortgage executed by accused in favour op 

surely for amount forfeited by latter. 

A surety furnished security for the appearance 
of the accused on a fixed date before the Magis¬ 
trate. There was no agreement, express or 
implied, made between him and the accused at that 
time that the accused would subsequently reim¬ 
burse him for such amount as might be forfeited- 
The security bond was subsequently forfeit eazs 
the accused failed to appear on the fixed oai - 
Three years afterwards the BCeused voluntarily 
and out of gratitude executed a 
favour of the surety, the consideration ■«t me 
. mortgage being the amount forfeited. Inc 
I sed subsequently brought a for the recovery 



2193 


CIVIL, CRIMINAL AND REVENUE. 


2*94 


CONTRACT ACT (1872), S. 23. 

of the land on the ground that that consideration 
for the mortgage was against public policy. 

Held, that S. 23 did not apply to the case and it 
was therefore not open to the accused to get back 
the land without paying the sure y the amount for 
which the mortgage had been effected. 

Held further, that even if an agreement to 
reimburse had been made between ttie parties at 
the time when the security bond was executed, 
the plaintiff’s suit would still fail on the ground 
that both parties being in pari delicto, the Court 
would help neither party and would let the estate 
remain where it falls, because a person who has 
transferred his property to another for an illegal 
or immoral purpose cannot get the transfer 
annulled on the ground that the consideration was 
illegal or immoral. A.I.R. 1921 Oudh 1 l 2 Kel. on. 
(Tek Chand, /.) Bur Singh v. Kheru. 182 1. 
C. 276=12 R.L. 4=A.I R. 1938 Lah. 732. 

- Right to do scavenging work exclusively in 

houses of others — If can be recognised—Contract 
of assignment jor consideration—Validity —6'. 65 
—Right to compensation under. 

The plaintiff's grandmother who was doing 
scavenging work in 230 houses borrowed a sum 
of certain sums from the defendant under pro¬ 
missory notes and arranged with the defendant 
that the latter should do scavenging work in 198 
out of the 230 houses, yielding an income of Rs. 90 
per mensem and appropriate Rs.45 out of the Rs. 99 
for payment to the servants to be engaged by her 
for doing the scavenging work and credit Rs 45 a 
month towards the amount due under the pro¬ 
missory notes. The plaintiff claiming under a will 
executed by his grandmother bequeathing to him 
the rights of scavenging in the 230 houses, brought 
a suit against the defendant for recovery of a sum 
of money, which he alleged, had been collected by 
the defendant in excess of the amounts due to him 
under the promissory notes under ihe arrange¬ 
ment, for a direction to the de fendant to surrender 
the scavenging work of the 198 houses or in the 
alternative to pay Rs. 1,800, being the value there¬ 
of, and for a declaration that the plaintiff alone 
had the right to carry on the scavenging work in 
those 198 houses and for a permanent injunction 
to restrain the defendant or any one on her behalf 
from interfering with the plaintiff’s rights. There 
was no contract between the plaintiff's grand¬ 
mother and the owners or occupiers of the 230 
houses by which the former was entitled to do the 
scavenging work in those houses. Neither the 
houseowners or occupiers nor the scavenger ser¬ 
vants who actually did the work were parties to 
the suit, and there was nothing to compel the 
owners or any of the occupants of these 230 
houses to employ the scavengers sent by the plain¬ 
tiff's grandmother or to employ any scavenger 
at all. 

Held, (1) that there was no right of scavenging 
in the houses which could be bequeathed or trans¬ 
ferred under a contract either by way of mortga¬ 
ge or in any other manner; (2) that the arrange¬ 
ment in its entirety was extremely immoral and 
contrary to public policy, there being no basis for 
it in law ; and even considering it as a custom y 
was one which no Court of law would recognise 
at all; ( ) that S. 65 of the Contract Act did not 
apply to the case so as to entitle the plaintiff to 
recover amounts collected by the defendant in 
excess of the due to the latter, as the defendant 

Q,. D .—138 
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could not be said to have obtained any from the 
plaintiff which under S. 65 she could be compelled 
to restore or for which she could be compelled to 
make compensation, the case not being one in 
which the plaintiff or his predecessor in title had 
parted with any money to the defendant, 

Mocket, J. —The money received by the defendant 
was never ti e monej of the plaintiff at all, but 
was money received from the householders in her 
turn as payment to her for providing scavengers, 
and the arrangement pleaded was nothing else 
except a trafficking not only in labour but also in. 
the rights of third parties (householders) to em¬ 
ploy what scavengers they pleased. (Burn and 
Alockett, J J .) Ramamurthy v. Ramulamma. 
1940 M.W.N. 342=51 L.W. 662=A.I R. 1940 
Mad. 558. 

S. 23.—Stifling prosecution. 

- Agreement to refer dispute to arbitration 

and drop criminal proceedings — Validity — Colla¬ 
teral agreement by surety—If enforctble. 

Criminal cases under Ss. 147 and 323, I.P. Code, 
were pending in respect of a d ispute bet ween de¬ 
fendants Nos. 1 and 2 about the construction of a 
wall. The parties agreed to drop the criminal 
proceedings and refer the dispute as regards the 
construction of the wall as well as the payment of 
costs relating to the criminal cases to arbitration. 
The plaintiff stood surety for defendant No. 1 for 
payment of any amount which may be awarded 
against him. The arbitrator awarded a sum of 
Rs. 200 as against defendant No. 1 and in pursu¬ 
ance of this award the plaintiff paid the sum on 
behalf of defendant No. 1 to defendant No. 2. 
Thereafier he instituted the present suit for re¬ 
covery of the said sum from defendant No. 1. 

Held, ( 1 ) that the agreement to refer to arbitra¬ 
tion was v >id as the dropping of the criminal cases 
w'as a part of the consideration for it; (it) but 
that the contract between the plaintiff and defen¬ 
dant No. 1 as regards the payment of any amount 
awarded against defendant No. 1 was collateral 
to the agreement, and that there was no reason 
why the implied contract between the plaintiff 
and defendant No. 1 that the latter should reim¬ 
burse the former for any sum paid by the former 
on his behalf, should not be enforced. ( Bhide, 
/.) Mir Mohammad Khan v Abdul Karim. 41 
P.L.R. 144=A.I.R. 1939 Lah. 187. 

Bond executed to drop proceedings in respect 
°f non-com poundable offence—No prior civil 
liability—Legality of consideration. 

\\ here the defendant executed a bond in favour 
of the plaintiff with a view to see that certain 
pending criminal proceedings in respect of a non- 
compoundable offence against his brother, are 
dropped, and there is no suggestion of the exis¬ 
tence of any prior civil liability between defen¬ 
dant and the plaintiff, the consideration for the 
bond is really the abandonment of the criminal; 
proceedings pending against the brother of the 
executant. S. 23 of the Contract Act applies to 
such a case. (Janki Nath IVadr, J .) Mt. Fateh- 
Bibi v. Shamas Din. 40 P.L.R. J. & K. 11. 

-- Compromise pending unsuccessful prosecu¬ 
tion— Agreement to convey land—If void. 

A person prosecuted some persons for a non- 
compoundable offence, i.e., for cutting bamboos 
from the disputed plot which he claimed as his 
and which, according to the accused belonged to- 
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another person having been purchased by him. 
When the Magistrate had already come to the 
conclusion that the criminal prosecution could not 
stand and obviously a case of theft was not likely 
to succeed, the parties referred the matter in dis¬ 
pute between them to the arbitration of the land¬ 
lord of the parties. At his instance, it was agreed 
that half of the plot should be sold by the accused 
to the complainant for Rs. 25 Thereafter the 
accused were acquitted in the criminal case and 
four months later one of the accused received 
Rs. 25 from the complainant as the price of half of 
the plot to be sold and acknowledged it. The 
accused however did not execute the sale deed 
and complainant instituted a suit for sepcific 
performance. 

Held, that when the agreement was arrived at 
the criminal case had practically come to an end, 
though nominally pending. Secondly, the accep¬ 
tance by one of the accused of Rs. 25 as the price 
of the land four months after the c» iminal prose¬ 
cution had come to an end could by itself be taken 
to be a contract having been entered into by the 
parties long after the criminal case was over. 
Hence the agreement was not void. (Mohammad 
Nnor J ) Ramasray Rai v. Lal Bahadur Rai. 
183 lie! 507=12 R.P. 161=5 B.R. 959=20 P.L. 
T. 780 =A.I.R. 1939 Pat. 291. 

_ Conviction for theft—Appeal—Agreement 

pending appeal not to contest appeal on condition 
of accused paying certain sum on his success in 
appeal — Enforceability. 

It is against public policy to compound a non- 
compoundable offence, and any agreement to that 
end is wholly void in law. Defendant was prose- | 
cuted for assaulting the plaintiff and for forcibly , 
carrying away her crops and he was convicted 
under S. 379, I. P. Code. He preferred an appeal, 
and pending the appeal the parties entered into a 
compromise under which the defendant agreed to 
pay the plaintiff a sum of money, if his appeal 
succeeded and it was also provided that the plain¬ 
tiff should not contest the appeal either in person 
or through a pleader. The defendant's appeal 
was allowed and his conviction was set aside In 
a suit by the plaintiff for recovery of the amount 
which the defendant had agreed to pay. 

Held, that the agreement was void, being 
against public policy and the plaintiff's suit must 
therefore fail. ( Vartna , J.) Matta Jaggilodu 
v. Matta Byramma. 6 Cut.L.T. 70. 

- Cross criminal cases between the parties — 

Sale executed in favour of one party by the other 
—Illegal purpose carried out—Suit instituted to 
recover back the property and to repudiate the 
illegal agreement—Maintainability. 

There were two cross criminal cases between 
the parties, and one of them executed a sale m 
favour of the other to stifle the prosecution for 
offences which were not compoundable by law. 
After the prosecution was withdrawn, the trans¬ 
feror then brought the suit against the other for 
setting aside the sale-deed and for possession of 

the property. , . . 

Held , the property cannot be recovered back as 
there was no existence of fiduciary relationship 
between the parties and as they were in pan 
delicto and there was no exercise of undue influ¬ 
ence Further the illegal purpose had been 
-carried out. It does not matter that the object j 
■<pf the suit was not to enforce the illegal agree- 
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ment but to repudiate it. ( Srivastava , CJ.) 
Abdul Majid Khan v. Beni Din. 171 I.C. 605 
=1937 O.L.R. 574=1937 O.W.N. 1123=10 R 
0.134=A.I R. 1938 Oudh 24. 

- Essentials of — Pre-existing liability—Con¬ 
tract in respect of—Talk or threat of criminal 
prosecution—Contract by third person in respect 
of such liability—If illegal or void — Principles. 

In order to render a transaction illegal on the 
ground that the object of the transaction was to 
stifle a criminal prosecution, it must be proved to 
the satisfaction of the Court that it was entered 
into or brought about in pursuance of an agree¬ 
ment to stifle a caiminal prosecution. The mere 
possibility or a talk of criminal prosecution at 
some stage or another will not make the transac¬ 
tion illegal. The mere fact that the plaintiff did 
not prosecute the defendant as at one time he 
threatened to do will not warrant the Court in in¬ 
ferring an agreement to abstain from prosecut¬ 
ing, when there is very little basis for finding 
that the plaintiff could ever have thought serious¬ 
ly that the defendant had committed any criminal 
offence at all. If the fact of the actual commis¬ 
sion of an offence is beyond doubt and the plain¬ 
tiff knows of it, his abstaining from prosecuting 
would afford some foundation for the argument 
that the non-prosecution must have been the 
result of an agreement not to prosecute. Further 
a distinction must be made in the case of a tran¬ 
saction where there is a pre-existing civil liabi¬ 
lity, for that is not the case where the plaintiff 
wishes to gain some money not already due to 
him, as a result of an arrangement entered into 
on the threat of criminal proceedings. When 
what the plaintiff does is only by way of taking 
steps to secure payment of a portion of the money 
undoubtedly due to him from the defendant, the 
transaction cannot be rendered illegal, merely 
because there is a threat or talk of criminal pro¬ 
secution. The circumstance that the defendant 
becomes the obligor under the contract to the 
plaintiff in respect of a pre-existing liability of 
another person will not detract from the validity 
of the contract, it is only a factor to be borne in 
mind in drawing the inference of fact as to 
whether the contract was entered into in pursu¬ 
ance of an agreement to stifle a prosecution. It 
is not a principle of law that wherever a third 
person undertakes the liability of another in cir¬ 
cumstances in which there has at one time been a 
talk or threat of criminal prosecution, the third 
person’s promise is either without consideration 
or vitiated by illegality. ( Varadachariar and 
Mockett, JJ.) Lakshmanaswamy v. Narasimha 
Rao. 169 I.C. 435=10 R.M. 34=1936 M W.N„ 
1137=44 L W. 572=A.I.R. 1937 Mad. 223= 
(1937) 1 M.L.J. 414. 

- Mortgage deed executed by three brothers 

to stifle prosecution against two of them En¬ 
forceability—Position of sureties—If different. 

Where a mortgage-deed was executed hy three 
persons who are brothers, in order to stifle the 
criminal prosecutions against two of them, the 
deed cannot be enforced against any of them. 
Nor is the case of the sureties different, 
also cannot be bound by their agreement in tne 
mortgage in question which was entered into tor 
the purpose of stifling criminal prosecutions. 

(Addison and Din Mohammad, //.) KARAm 

I • , 
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Singh v . Khairati Ram. 168 I.C. 991=9 R.L. 
702=39 P.L.R. 536=A.I.R 1937 Lah. 686. 

- Offence compoundable with permission of 

Court—Compromise to withdraw prosecution — 
Legality of consideration. 

It is only in the cases of certain serious offences 
against the State that no composition is allowed 
and it is only in such cases that a compromise to 
withdraw the case is an illegal consideration. 
But where there is a criminal case in respect of 
offence which is compoundable with the permis¬ 
sion of Court, a compromise during the pendency 
of the case to refer the dispute to arbitration and 
incidentally to withdraw the prosecution is per¬ 
fectly lawful. (Addison and Ram Lall, JJ.) 
Raja Ram v. Charanji Lal. 182 I.C. 490=12 
R.L. 38=A.I.R. 1939 Lah. 98. 

- Promissory note partly in consideration of 

withdrawal of criminal prosecution — Enforceabi¬ 
lity —// void. 

Where a part of the consideration for a pro¬ 
missory note is the abandonment or withdrawal 
of criminal proceedings taken by the payee 
against the executant in respect of a non-com- 
poundable offence such as embezzlement of money 
or criminal breach of trust, the promissory note 
is void under S. 23, Contract Act and unenforce¬ 
able. The fact that a civil liability co-existed 
with the criminal liabi'ity does not necessarily 
validate the promissory note. It cannot be laid 
■down that in every case in which a civil liability 
co-exists with the criminal liability the bond 
taken is not affected by the dropping of the 
criminal prosecution. It is a question of fact in 
each case as to whether the bond executed in 
satisfaction of the civil liability was partly in 
consideration of the withdrawal of the pending 
prosecution. ( Niamatullah , /.> Banu Mal v. 
Ratan Deo. 1937 A L J 333 = 1937 A.W.R 308 
=169 I.C. 533=10 R.A. 20=1937 A.L R. 542= 
A.I.R 1937 All. 370. 

- Promissory note—Withdrawal of Pending 

criminal prosecution part of consideration — En¬ 
forceability. 

. Where there is an existing debt or an obliga¬ 
tion, a creditor is not precluded from taking any 
security therefor by threat of a criminal prosecu¬ 
tion and the security is not vitiated by the fact 
that he was induced to abstain from prosecuting 
the debtor. But if it is a part of the bargain that 
the creditor should not prosecute the debtor, the 
security taken for the debt will be invalid. It 
need not be the # sole bargain. Hence where a 
promissory note is executed pending a criminal 
prosecution and it is proved that the withdrawal 
of such prosecution forms part of the considera¬ 
tion for the promissory note, the promissory 
note is unenforceable. (Case law referred.) 
<F enkataramana Rao, J.) Veerayya v. Sobha- 
nadri I.LR. (1937^ Mad 471=167 I C 148= 
9 R.M. 425=44 L.W 507=1936 M.W.N. 908 
=A. I. R. 1936 Mad. 656=U937) 1 M.L J. 489. 
— - - Sale-deed in consideration of dropping of 
criminal prosecution—Agreement, if void—-Suit 
do recover unpaid sale price or land conveyed— 
Maintainability. 

Where the execution of a sale-deed is a part of 
the consideration for dropping criminal proceed¬ 
ings agaihst the executant, the consideration for 
the agreement between the parties is illegal and 
therefore the agreement is void by reason of 


CONTRACT ACT (1872), S. 23. 

S. 23 of the Contract Act. The executant cannot 
therefore be permitted to recover either the un¬ 
paid purchase-money or the property dealt with 
under the sale-'teed. No refund of money or 
return of consideration given under an agree¬ 
ment not to prosecute a criminal case will be 
allowed unless circumstances disclose pressure 
or undue influence Mere fear of punishment in 
a criminal case does not, however, constitute 
undue influence. The fact that the Criminal Court 
has agreed to the compromi>e does not make the 
agreement legal; an agreement that there shall 
be no prosecution is illegal even though sanctioned 
by the Court. (Agarwala and Rowland, J J.) 
Brahmdeo Narayan v. Brajallafih Prasad. 19 
Pat. 424=188 I.C. 859=13 R.P. 51=6 B.R. 757 
A I.R 1940 Pat. 573. 

- Test—Motive and object of agreement— 

Distinction. 

It is against public policy to make a trade of 
felony or attempt to secure benefit by stifling a 
prosecution or compounding an offence which is 
not compoundable in law. The principle is that 
no Court of law can countenance or give effect to 
an agreement which attempts to lake the adminis¬ 
tration of law out of the hands of the Judges, 
and put it in the hands of private individuals. 
The test to be applied in all such cases is, as to 
whether it was an express or implied term of the 
bargain between the parties, that a non-com- 
poundable criminal case should not be proceeded 
with. If the quid pro quo or consideration for a 
bond in contract is the withdrawal of a criminal 
prosecution, obviously it is hit by S. 23, Contract 
Act. But the fact that prosecution was actually 
withdrawn as a result of the execution of the 
bond by the accused in favour of the prosecution 
does not necessarily show that the object or con¬ 
sideration of the bond was the stifling of the 
criminal case. A distinction has always been 
drawn between the motive to a transaction and 
its object or consideration and it is not enough 
that the motive which impelled the party who 
executed the bond was that the criminal case 
against him might be dropped. To bring a case 
within the purview of S 23, Contract Act, it is 
necessary to show that the object or con c idera- 
tion of the agreement is unlawful. When there 
is a just and bona fide debt owing by the accused, 
against whom a non-compoundable criminal case 
is proceeding, and he gives a security to his 
creditor, the entire consideration for which is the 
pre-existing debt, and no part of it is referable to 
the withdrawal of the criminal case, the transac- 
tion would be a perfectly good transaction. 

I here, as between the debtor and the creditor 
* s no * ra ding on felony, which public policy 
condemns and the law attempts at preventing. 
The creditor gets just what he was entitled to, 
and there is no advantage or emolument coming 
to him for withdrawing the prosecution against 
his debtor. When security is given by an out¬ 
sider, who is under no existing obligation, the 
consideration could be nothing else but with¬ 
drawing of the criminal case, and as such the 
security is not entertainable in law. The position 
is that if the pre-existing liability of the debtor 
was the sole consideration for the security which 
he gives the transaction will be protected even 
if it were given under threat of criminal proceed¬ 
ings; but if the dropping of prosecution was also 
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a matter of bargain between the parties, and 
constituted a part of the consideration apart from 
the pre-existing debt, the security cannot be 
enforced in law. ( Derbyshire , C.J and Mukerjea, 
J.) Sudhindra Kumar v. Ganesh Chandra. 
I.L.R. (1939) 1 Cal. 241=179 I C. 210=11 R.C. 
492=69 C.L.J. 1=43 C.W.N. 147=A.1.R. 1938 
Cal. 840. 

-- Validity—Test—Consideration for agree¬ 
ment—Extraneous evidence — Admissibility. 

An act may involve a person in a civil as well 
as a criminal liability for a non-compoundable 
offence, the liability depending on proof. The 
mere fact that an agreement may be made with 
regard to the civil liability while a possibility of 
prosecution criminally is existing will not render 
the agreement void, but if that agreement is 
made and part of the consideration for it on the 
side of the aggrieved party is an agreement not 
to prosecute criminally, then the agreement is 
void. If the agreement as to the civil liability 
changes the nature or the extent of the original 
civil liability, for example if the guarantee of a 
surety is introduced or if the liability is changed 
from a personal one to a mortgage security, this 
will be a strong indication that the agreement is 
not merely in settlement of the original civil 
liability, but that it is one mide under pressure 
and in return for an agreement n< t to prosecute. 
The additional advantage so conferred by the 
agreement cannot be enforced in law, though it 
would be open to a party to fall back upon the 
original civil liability and enforce it. In consider¬ 
ing the question as to whether the consideration 
of the agreement is the withdrawal of the criminal 
proceedings, the Court is not confined to the 
terms of the agreement. It is open to a party to 
give evidence from which the inference neces¬ 
sarily arises that part of the consideration is 
unlawful. (Miiter and Roxburg, JJ.) Sris 
Chandra Nandy Supravat Chandra. I.L R. 
(1940) 1 Cal. 372=71 C.L.J. 215=44 C.W.N. 
304=A.I.R 1940 Cal. 337. 

--S. 23 —Miscellaneous. 

- Adjustment of attached decree by attach¬ 
ing decree-holder—Adjustment affecting rights of 
original decree-holder — Validity. 

An adjusiment of an attached decree by an 
attaching decree-holder which involves serious 
injury to the rights of the original decree-holder 
is hit by S. 23 of the Contract Act. (Nasim Ali i 
and R.C Muter , JJ.) Durga Prasad Chamaria v. 
Secretary of State for India. 172 I.C. 560= 

10 R.C. 397=41 C.W.N. 880=A.X.R. 1937 Cal 
468. 

-Ss. 23 and 27— Monopoly—Licence granted 

by zamindar entitling licensee to exclusively 
collect hides of dead animals within Zamindari — 
Enforceability. 

A contract or licence under which the licensee 
is entitled exclusively to collect the hides of all 
dead animals within a particular area of the 
zamindari or raj of the grantor of the licence, 
and under which the chamars and owners of 
dead animals are bound to sell hides to the 
licensee and to none el se > i s one w ^i c ^ purports 
to grant a monopoly and is unenforceable. (IVort 
and Manohar Lai, JJ.) Kameshwar Singh v. 
Md. Yasin Khan. 17 Pat. 255=179 IC 431— 

11 R.P. 355=5 B.R. 226=20 Pat.L.T. 309=A.I. 
R. 1938 Pat. 473. 


-Ss. 23 and 28— Scope and applicability — 

Agreement restricting litigant to one out of two 
Courts. 

Where two Courts have jurisdiction to try a 
case, there is nothing contrary to public policy in 
an agreement between parties that disputes 
between them shonld be tried at one place rather 
than at another. It is not unnatural that a big 
company which has agents all over the country 
should enter into agreements with its agents that 
dispute^ should be tried in a place where it ha9 
its head office, and if the agents agree that dis¬ 
putes should be tried by one out of two competent 
tribunals, they should be held to this agreement* 
Nor does S. 28, Contract Act, prohibit an agree¬ 
ment which restricts a litigant to one Court out 
of two. (Pollock, J.) National Petroleum Co.-, 
Ltd, BoMnAY v. Meghraj. 174 I C. 582=10 
R.N. 406=20 N.L.J. 247=A.I.R. 1937 Nag. 334. 


-S. 23 and Transfer of Property Act, S. 6 

(h)— Transfer in consideration of past co¬ 
habitation—Legality of consideration . 

When a person transfers pioperty to woman in 
consideration of past co-habitation, the con¬ 
sideration is not illegal. (Bennet and Verma * 
JJ.) Baloz/ Mst. Parbati. I.L.R. 1940 A. 371 
= 1940 A W.R (H C.) 269=A.I.R. 1940 A. 385. 

•S. 24 —One consideration for three pro - 

/ * • « • .'II_/ 7// b - / - 


- t ^ v ” J — - ■ 

lises, one of which is illegal—Whole contract- 

f void. . ., 

Roberts, C. J .If there is one entire considera- 

on for two several contracts and one of these 
ontracts is for the performance of an illegal act,, 
he whole is void. Thus where one sum is to be 
aid for the doing of a legal and an illegal act, the 
ihole contract is void. And if a contract or 
romise be founded upon a legal and an illegal 
unsideration and the illegal consideration cannot 
e seperated from the legal consideration and 
ejected, the illegality of part vitiates the whole. 
Vhere the plaintiff promised Rs. 15,000 and nr 
ansideration received promises by the defendant 
) do three things one of which was illegal,namely, 
> pay to the plaintiff the latter’s losses in respect 
f a crim nal transaction committed at the deten¬ 
ant's in>tigation. . . , 

Held . that one of the considerations tor the 

romise to pay Ks. 15,000 was illegal, ami every 
art of the contract was induced and affected py 
as there was no way of dividing up the promise 
nd saying how much was m ide in respect ot the- 
gal consideration and how much in respect ot 
le illegal and that, therefore, the whole contract 
■as void- (Roberts, C.J. and Braimd, J-> 
r R. M. Ramaswami Chf.ttiar v. C. T .m i. «• 

[achiappa Chettiar 1939 RangL.R. 711 
86 I.C.709=12 R.R. 283=A.I R. 1940 Rang. 45. 

_Ss. 24 and 57— Licensee of electricity? 

ipplv creating partnership—Partnership a 9 ree ~ 
\ent transferring undertaking to partners who t 

teir turn agreeing to pay one-tenth of , _ 

censee—Agreement void under Electricity s* 

ontract , if indivisible. , rtn . r - 

A licensee of electric supply created a partner 
lip The partnership agreement vestea 
uilding, machinery, licence and.book, e ’ _ tenth? 
artners and the partners agreed to pay , ^ to 

f the profits to the licensee and after S’ . . 
is heirs as long as the company w | S Q% 0 fthl 
‘he agreement was void under b* ? \°J • 
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Electricity Act for want of the previous consent 
in writing of the Local Government. 

Held, that the transfer of the undertaking was 
a portion of the consideration whereby the other 
membersof the partnership agreed to pay one- 
tenth of the profits to the licensee and his heirs. 
The contract was not divisible and therefore void 
as a whole under S 24. 

Held further, that the contract was a single 
contract and had no contingent part. Hence S. 57 
did not apply. ( Bagttley, J.) Ma Kyin Hone v. 
Ong Boon Hock. 167 I C. 707=9 R.R. 326= 
A.I.R. 1937 Rang 47. 

- Ss. 24 and 65— Agreement void under S. 24 

—If one “discovered to be void”—Right to relief 
under S. 65. 

The provisions of S. 65 of the Contract Act 
cannot be applied if, in its origin, an agreement 
was induced by fraud or the contracting parties 
were animaied by fraudulent object or purpose 
and it was known to both parties to be illegal or 
immoral at the time of the agreement. The 
words “discovered to be void” in the section 
govern the application of the provisions of S. 65, 
and they cannot be extended to all agreements 
which are void under S. 24 of the Act by reason 
of unlawful consideration or object. Where the 
illegality is both in the matter of consideration 
and the promise itself as expressed in the agree¬ 
ment and also in its purpose, no relief can be 
granted under S. 65 S. 65 would not apply to an 
agreement which is of a fraudulent nature, known 
to be illegal involving moral turpitude on the part 
of the pi (intiff. and which is an agreement amount¬ 
ing to nothing more than creation of false evi¬ 
dence mentioning false facts and is for compound¬ 
ing a non-compoundable offence. ( IVassoodezv 
and Thakor, J J .) Rudragowda v. Gangowoa. 173 
I.C. 553=10 R B. 352=39 Bom.L.R. 1124=A.I. 

R. 1938 Bom 54. 

-S. 25— Charity — Promise to contribute 

money to out of one's own pocket—Enforceability 

A promise to make a contribution of money to 
a charity or charitable institution, to come out of 
the promisor’s own pocket, is not enforceable, as 
it is without consideration. ( Courtney-Terrell, 
C J. and James, J.) Jamuna Das v. Ram Kuma- 
rti 169 I.C. 396=3 B.R 570 = 10 R.P 13=18 
Pat.L.T. 286=1937 P.W.N. 258=A.I.R. 1937 
Pat. 358. 

- S. 25—Son signing acknowledgment for 

father’s debt—Acknowledgment, if supported by 
consideration. See Contract Act, S. 2(d). 38 
P.L.R. 85. 

- S. 25 (2)— Applicability—Contract by minor 
—Ratification on attaining majority. 

A contract entered into by a minor, being null 
and void, its subsequent ratification by the minor 
on attaining the age of majority cannot forma 
valid contract on which a suit can be maintained. 
The consideration which passed under the earlier 
contraci cannot be imported into the contract into 
wh'ch the minor entered on attaining majority. 

S. 25 (2) has no application to the contract of this 
kind. (Din Mohammad, /.) Nazir Ahmad v. 
Jiwan Das. 177 I.C. 388=11 R L. 307=A.I.R. 
1938 Lah. 159. 

— Ss. 25 (2) and 11—Bond by minor—Fresh 
bond executed by him in lieu thereof on attaining 
majority—Enforceability. See Contract Act, 
Ss. ll and 25 (2). 1937 O.W.N. 1034. 
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-S. 25 (3)— Time-barred debt. 

Acknowledgment. 

Agent. 

Applicability. 

Promise to pay. 

Promise to pay a portion effect. 

Renewal of pronote. 

Scope 

-S. 25 (3)—Acknowledgment. 

- Effect of. 

A mere acknowledgment of debt implying a pro¬ 
mise to pay is not sufficient to satisfy the require¬ 
ments of S. 25 (3) of the Contract Act. (Cold¬ 
stream and Bhtde. JJ.) Kesar Singii v. Sant 
Ram 18 Lah. 234=169 I.C. 608 = 9 R.L. 23 (2) 
=39 P.L.R 921=A I.R. 1937 Lah. 865. 

-—-——Acknowledgment of a Khata Baqi after 
limitation—Suit on, if lies. 

The acknowledgment of a Khata Baqi after the 
period of limitation in respect of the original 
debt, was held to amount to a promise to pay 
under S. 25 (3) of Contract Act, and that a suit 
thereon was maintainable. ( Davies ) Mohan 
Lalv. Ram Chandra. 1939 A.M L.J. 147. 

- Acknowledgment without express Promise 

to pay—Effect of. 

Mere acknowledgment of liability without any 
express promise to pay or without any reference 
to the future liability to pay does not fall within 
the meaning of S. 25. (Jai Lai and Dalip Singh, 
JJ.) BashesharNath Goelav Baij Nath 178 
I.C. 259=11 R.L. 429=A.IR. 1938 Lah. 264. 

- Acknowledgment of partnership debt by 

newly admitted partner without promise to pay — 
If binding contract. 

Where a newly admitted partner, along with 
the existing partners, acknowledges that on a 
particular day a particular amount is due from 
the partnership to their creditors, but the acknow¬ 
ledgment does not contain a distinct promise to 
pay the amount, the partner cannot be said to be 
doing anything beyond merely acknowledging the 
correctness of the amounts which stand in the 
khata of the existing firm, and the acknowledg¬ 
ment does not create a new contract so as to bind 
him, there being no consideration for the same. 
(Fazl Ali, /., on difference betiveen Manolxar Lall 
and Chatter ji, JJ ) Madho Prasad v Gouri Dutt 
183 I C 179 (2) = 12 R.P. 101 (2)=5 B R 874= 
20 Pat L.T. 825=A.I.R. 1939 Pat. 323. 

-S. 25 (3)— Agent. 

—;- 'Agent generally or specially authorised ”— 

Minor —De facto guardian—Poiver to renew time- 
barred debts. 

S. 25 (3) of the Contract Act requires that the 
person renewing a time-barred debt must be 
either the person himself or his agent generally 
or specially authorised in that behalf. A de facto 
guardian of a minor is not generally or specially 
authorised to renew a time-barred debt and has 
therefore no power to renew a time-barred debt. 
(Lokur, J.) Narottamdas v. Chitta. 186 I.C. 
66=12 R.B. 294=41 Bom.L.R. 896=A.I.R. 1939 
Bom. 464. 

-S.25 (3>--Applicability. 

Unless a promise to pay is in writing it cannot 
fall within the purview of S. 25 (3). (Bose, J.) 
Ramprasad Jagbandhoo v. Anandi Brindawan 
Rawat. I.L.R 1940 Nag. 441=174 I.C. 374= 
10 R.N. 377=A.I.R. 1938 Nag. 180. 
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S. 25 (3) of the Contract Act does not apply 
where there is no express promise to pay a time- 
barred debt. ( Skemp , /.) Shanti Parkash v. 
Harnam Das. 174 I.C. 258=10 R.L. 535=A.I. 
R. 1937 Lah. 642. 

Where a claim is barred by statute nothing 
short of an express promise can provide a fresh 
period of limitation. ( Monroe, J .) Faru M AL 
v. Daulat Ram. 161 I.C. 703 ( 2)=8 R.L. 787= 
A.I.R 1936 Lah. 164. 

- "By the person to be charged therewith"— 

Meaning of. . . , 

The words “by the person to be charged there- 

with” in s. 25 (3) of the Contract Act are wide 

enough to cover the case of a person who agrees 

to become liable for the pajment of a debt due by 

another and need not be limited to the person who 

was indebted from the beginning. ( Abdur Kah- 

man J) Govinda Nair v. Achutan Nair 51 

L W 520=1940 M.W.N 443=A.I.R. 1940 Mad. 

678=(1940) 1 M L.J. 682. 

- Pronote executed m favour of plaintiff in 

lieu of bond executed in favour of his minor son 
under guardianship of plaintiff's father—Bond 
time-barred at the date of execution of pronote 

—Pronote, if enforceable. 

Where a pronote was executed by the defen¬ 
dant in favour of the plaintiff in lieu of a bond 
which was executed by the defendant in favour 
of the minor son of the plaintiff under the guar¬ 
dianship of the plaintiff’s father, and the bond had 
become time-barred at the date of the execution 

Held, that as the debt due on foot of the bond 
was payable not to the plaintiff but to his son, the 
oronote was without consideration and that the 
provisions of S. 25 (3) of the Contract Act were 
inapplicable to it, as the debt due under the bond 
was not one of which the plaintiff might have en- 
forced payment but for the law for the limitation 
of suits, and that, therefore, the suit based on the 
pronote should be dismissed. (Snvastava, Ag. C. 
J. and Thomas, J.) Mohammad Mumtaz Alt 

v Rata Ram Shukul. 167 I.C. 919 — 9 R O 
415=1937 O.LR. 178=1937 O.W.N. 341=A.I. 

R. 1937 Oudh 300. f , . , , 

-- Proniise to pav barred debt by manager oj 

Hindu family—Junio’r\member not son of promisor. 

A promise to pay a barred debt by a manager 
of a Hindu family who is not the father of a 
junior member of a joint Hindu family, is not 
binding on such junior member. The question 
lies within the region of the Hindu Law and not 
of the Contract Act. S. 25 (3), Contract Act, 
does not apply to such a case. (Af«m /•) 
fHUNNILAL Dhurajmal v. Chakkilal. 17Z l.U. 

493=10 R.N. 217 =A.I.R. 1937 Nag 327. 

-S. 25 (3)—Promise to pay. 

- Balance struck and interest fixed — H 

amounts to promise to pay. . 

Wherever there is a balance struck and mterest 
has been fixed or agreed to be paid, the words 
have always been construed to mean apromise to 
pay within the meaning of S. 25 ( 3 >- 
stream , Da lip Singh and DinMo ham ma d, JJ ) 
Shanti Parkash *. Harnam Das I L-R. (1938) 
Lah. 193=174 I C 277=10 R.L. 540-40 P.L.R. 
533=AIR 1938 Lah. 234 (F.B.). , ... , 

- Balance struck in account book Words 

"hani rahe lene“—// imply promise to pay. 

Where a balance is struck in the account book 
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of a creditor and is followed by the words u baqi 
rahe lene" signed by the debtor, the document is 
an “agreement” and not a mere ‘acknowledg¬ 
ment”, as it contains a promise to pay. (Tek 
Chand, J.) Fateh Mahomed v. Surja. 188 I.C* 
420=41 Cr.L.J. 527=41 P.L.R. 194=A.I.R. 
1939 Lah. 486. 

—-—Promise to pay barred debt—Acceptance 
of instalments proposed and sent by debtor. 

Where the debtor proposes in a letter to pay a 
time-barred debt by monthly instalments and 
remits some of the instalments as proposed, the 
acceptance of the instalments by the creditor 
consmutes acceptance of the proposal by conduct 
so as to convert the proposal into a promise with¬ 
in the meaning of S. 25 (3). ( Dunkley , /.) 
George Newnes Book Co. v. K. V. S. Iyer. 1940 
Rang. L.R. 377=189 I.C. 622=13 R.R. 45=A.L 
R. 1940 Rang, l59 a 
- Basis of suit. 

When a promise to pay falls under S. 25 (3) of 
the Contract Act, it constitutes a valid agreement 
for the purpose of suing, whether there is a fresh 
consideration for the promise or not, and it is 
immaterial whether the debts covered thereby 
are within limitation or not. ( Beckett , J ) 
Kishen Lal v. Gohli. 178 I.C 754=11 R.L k 
491=40 P.LR. 689=A I.R. 1938 Lah. 757. 

- If must be unequivocal. 

In order to keep alive a time-barred debt, the 
promise to pay must be expressed in unequivocal 
terms. (Din Mohammad, J.) Joti Prasad v. 
Raham Ali. 186 I.C. 718=12 R.L. 4l5=A.I.R. 
1939 Lah. 466. 

- If to be express—Implied promise inferred 

from acknowledgment — Sufficiency. 

For the purpose of S. 25 (3) of the Contract 
Act, there must be an express promise as opposed 
to an unconditional acknowledgment involving an 
implied promise to pay. Where the writing relied 
upon was to the effect. “A balance is struck. 

The said Rupees.are found due. The 

same are payable,” and the Gujerati words were 
“baki nikliya te deva sahi.” 

Held , that the words could not be interpreted 
as containing an express promise under S. 25 (3)* 

(Wadia and Wassoodew, JJ.) Balkrishna 
Mansukhram v. Jayshankar Narayan. 178 I. 
C. 174=11 R.B. 147=40 Bom.L.R. 1010 =A.I. 
R. 1938 Bom. 460. 

- Implied promise to pay — Sufficiency. 

Mere implied promise to pay is not sufficient 
for the purposes of S. 25. More than three years 
from the last item of account the balance was 
struck and signed by the debtor. The entry 
however contained no words which could amount 
to a promise to pay. On a suit being brought on 
the basis of such entry, 

Held, that the entry did not fulfil the require¬ 
ments of S. 25. (Bhide, J.) Ram Lal v. Firm 
Karam Chand Gopal Chand. 178 I.C. 446—11 
R.L. 456 (1)=A.I R. 1938 Lah. 155. 

- Mention of debts in schedule of creditors 

Sufficiency. u . 

S. 25 (3), Contract Act, clearly lays down that 
the promise to pay must be in writing ana tnar 
some words which do not by themselves 
to a promise but in which the law implies a P 1 
mise, shall not be sufficient to constitute a 
cause of action. The mere mention of a ae 
the schedule of creditors cannot amoupt to any* 
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thing more than a mere acknowledgment. It can¬ 
not by any stretch of language be held to contain 
in itself a promise to pay. ( Tek Chand and Dalip 
Singh, JJ.) Chela Ram Sant Ram v. Official 
Receiver. 18 Lah. 562=173 I.C. 361=10 R.L. 
440=39 P.L.R. 678=A I.R. 1937 Lah. 382. 

- Money bond to pay off father's time-barred 

debts- Extent of liability. 

Where the petitioner enters into a money bond 
not to raise personal loan but only to pay off his 
deceased father's time-barred debts, a decree on 
the bond can be passed only against the estate of 
the deceased in his hands, but no personal decree 
can be passed against the petitioner. ( Din 
Mohammad, J.) Nazir Ahmad v. JiwanDas. 
177 I C. 388=11 R.L 307=A.I.R. 1938 Lah. 159. 

-S. 25 (3)— Reference to barred debt if 

necessary. 

Per Roberts, C.J. —It is not necessary that an 
agreement to pay a debt barred by the law of 
limitation should refer in terms to the barred 
debt. (Roberts, C.J . and Sharpe, J.) Smith u. 
Heptonstall. 1938 Rang.L.R. 6=177 I.C. 63= 
11 R.R. 95=A.I.R. 1938 Rang. 134. 

For a promise to pay a time-barred debt to be a 
good consideration, it is not necessary that the 
debtor must expressly state that he was renewing 
a barred debt. ( Tek Chand, J ) Sandhura 
Singh v. Kehr Singh. 169 I.C. 228=9 R.L. 725 
=39 P.L.R. 396=A.I.R. 1936 Lah. 1016. 

- Promise in S. 25 (3 )--lVhat is included in. 

A promise under S. 25 (3) of the Contract Act 
means in accordance with S. 9 of the Act, both an 
express and an implied promise. Whether any 
particular form of words used amounts to an ex¬ 
press or implied promise is a question of fact 
which must be decided with reference to the 
phrases used in each particular case. The words 
“I am liable to pay Rs. 30, found in a Khata 
Baqi” was held, being an unqualified admission of 
a debt, to amount to an implied promise to pay 
the amount mentioned. (Davies.) Ratan Lal 
v. Raj Mal. 1939 A.M.L.J. 137. 

-S. 25 (3)—Promise to pay a portion 

effect. 

- Express promise to pay a portion of barred 

debt—If gives cause of action to sue for whole 

debt. . * 

An express promise to pay a portion of a debt 
is not sufficient and cannot provide a good cause 
of action in regard to the portion for which there 
is no express promise. If a person promises to 
pay a portion of a barred debt he can only be 
sued for that portion and not for the whole debt. 
(Abdur Rahman, J.) Govindan Nair v. Achu- 
than Nair. 1940 M.W.N, 443=51 L.W. 520= 
A.I.R, 1940 Mad. 678=(1940) 1 M.L J. 682. 

-S. 25 (3)—Renewal of pronote. 

■■ 1 Promissory note for debt due under barred 

promissory note — Enforceability. 

A promissory note executed in renewal of a 
rior promissory note which has already become 
arred by limitation on the date of renewed note, 
being a document which contains an express pro¬ 
mise to pay is enforceable under S. 25 (3) of the 
Contract Act. Though there is no clear refer¬ 
ence in the instrument to the previous loan, the 
loan may be connected by oral evidence with 
the new instrument. It is not necessary for the 
purposes of S. 25 (3) that the second instrument 
must recite the details of the loan and also state 
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that the promise is to pay a debt barred already. 
(R.C. Miner, J.) Mautazaddin v. Nazar 
Mahomed Khan. 63 Cal. 759=40 C.W.N. 474 . 

—; Renewal after period of limitation — 

Liability under renewed note—Knowledge of 
maker that former note is barred—If a condition 
of liability. 

A promissory note executed in renewal of a 
former note which is barred by limitation is a 
promise in writing to pay a debt of which the 
creditor might have enforced payment but for 
the law of limitation within the meaning of S. 25 
(3) of the Contract Act. The maker’s knowledge 
or want of knowledge that the claim under the 
prior note has become barred has nothing to do 
with the matter and does not affect his liability 
under the fresh note. To make the knowledge of 
the promisor a condition of his liability under 
S. 25 (3) would be to read into the words of the 
statute something which is not there. (Panck- 
ridge, J.) Bangsidhar Gopalka v. A. C. Baner- 
jee & Co 40 C W.N. 130. 

-S. 25 (3)—Scope. 

- Promise—If ~must be express promise or 

may be implied. 

The promise referred to in S. 25 (3) of the 
Contract Act must be an express one and cannot 
be held to be sufficient if the intention to pay is 
unexpressed and has to be gathered from a num¬ 
ber of circumstances. In other words there must 
be a distinct promise to pay before a document 
can be said to fall within the provisions of S. 25 
(3). (Abdur Rahman. J ) Govinda Nair v. 
Achuthan Nair. 1940 M.W.N 443=51 L W. 
520=A.I.R. 1940 Mad. 678=(1940) 1 M.L J. 
682. 

—--Ss 25 (3), 62 and 249 — New partner alonp 

with old ones signing hatchatta account book in 
respect of debts prior to his joining partnership — 
Liability. 

Two persons who had entered into a partner¬ 
ship had borrowed money for their business. 
Subsequently, another person joined these persons 
to forma new partnership, and he, along with 
the other two, signed a hatchitta account book in 
respect of the debts incurred by the other two 
previous to his joining the partnership. In a suit 
seeking to make such third person liable on the 
basis of such document. 

Held, ( per Manohar Lall and Fazl Ali, JJ.: 
Chatterji, J . contra).—On the construction of the 
document, that the acknowledgment did not 
amount to a promise to pay, that it was ot 
supported by consideration and that there was no 
novation and as such the third person was not 
liable.(Circumstances under which a new partner 
can be made liable for debts of old partnership 
explained ) (Fazl Ali, J.. on difference between 
Manohar Lall and Chatter ji, JJ.) Madho Prasad 
v Gouri Dutt. 183 I.C. 179 (2)=12 R.P. 101 (2) 
=5 B.R. 874=20 P.L.T. 825=A.I.R. 1939 Pat 
323. 

—;- S. 27 — Contract requiring defendants to sell 

hides only to plaintiff — Validity. 

S. 27 of the Contract Act contemplates net only 
a total but a partial restraint also. A contract 
requiring the defendants to sell hides only to the 
plaintiff and to nobody el-e is a partial restraint 
on the defendant's exercise of their trade and as 
such void under that section. (Thomas and Zia- 
ul-Hasan, JJ.) Abdul Karim v. Dubar. 13 Luck. 
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405 170 I.C. 479=10 R.O. 19=1937 O.L.R. 430 
=1937 O.W.N. 879=A I.R. 1937 Oadh 445. 

-S. 27—Monopoly—License by Zamindar 

entitling licensee to collect exclusively hides of 
all dead animals within zamindari—Enforceabili¬ 
ty See Contract Act, S 23. 17 Pat. 255. 

-S. 28— Applicability — Contract — Arbitration 

clause—Agreement to refer to arbitration dispute 
arising from contract in accordance with certain 

rules and bye-laws — Validity . 

Where parties enter into certain contracts 

which contain an arbitration clause to the effect 

that ‘ in the event of any dispute arising between 
you and me out of this transaction I agree to put 
the matter to arbitration as provided by the bye¬ 
laws of the Jain Sanatan Sikh Grain Chamber 
Limited and to abide by the arbit anon award, 1 " 
the agreement to refer to arbitration is a perfect¬ 
ly valid one and is not in that class of agreement 
contemplated or prohibted by S- 28 of the 
Conrract Act. That section applies to agreements 
which wholly or pa tially prohibit the parties 
from having recourse to a Court of law and not 
to agreements to refer disputes arising out of 
contracts between parties to arbitration as 
provided by certain tules. especially when neither 
the agreement nor the rules prohibit any of the 
parties from taking proceedings thereafter in a 
Court of justice. ( Harries . J ) Gainda Lalv. 
Rameshwar Das. 10 R.A. 295 = 171 I.C 584= 
1937 A L J. 823 = 1937 A L R. 867 = 1937 A.W R. 
688 = AIR. 1937 All. 650. 

— S. 29— Applicability — Letter by debtor’s 
brother to creditor—Agreement to hold himself 
liable for loans caused to be advanced to debtor 
privately or to him jointly with others—No limit 
as to limit of time or amount—Effect of — Enforce * 
ability —1/ void for uncertainty. 

Where a brother of a debtor writes a letter to 
the creditor advancing money to the debtor 
agreeing to hold himself liable for payment of 
any private loans or other loan- caused to be 
advanced to him jointly with other persons, on 
the ground that the borrower was acting as the 
manager of their family, it is an agreement 
guaranteeing payment of loans advanced to the 
borrower whether to himself or to him and 
others. It cannot be said that there is uncertainty 
with regard to the loans, so as to make it void 
under 29 of the Contract Act As soon as the 
lender advances money to the debtor or to him 
and others, the loan comes within the terms of 
the agreement. The fact that no time limit i> 
stated in it does not render it uncertain and 
unenforceable; nor does the fact that no amount 
or limit is stated does so. ( Beasley . C.L) 

Sambamuiithi u. Kanniah. 1937 M W.N 760. 
—'S. 30— Applicability—Bombay Wagers Act 
{III of 1865). S l—Wager—Contracts for buying 
•and selling shares made through broker Loss 
resulting from—Suit bv broker for recovery of 
loss — Maintainability—Claim — I f unenforceable. 

Plaintift, a certified shire broker, sol' and 
purchased certain shares for the defeii lant at his 
request and by his direction and informed h m 
from time to time The defendant who had no 
ostensible property except a house and had no 
business at the time when he commenced to deal 
in shares mortgaged that house to the plaintiff to 
secure the loss sustained in the dealings to the 
•extent of Rs. 5,000. No delivery was either given 
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or taken, though business was done to the extent 
of Ks. 7,00,0 )0. On one occasion the plaintiff 
sold certain shares for the defendant though he 
knew that the defendant was not in possession of 
any such shares. The plaintiff took no further 
security after the limit of Rs. 5,000 was reached 

although further loss was incurred, and the 

plaintiff in one particular delivery did not give 

or take delivery from any of his other constituent 
for whom he had done business in the market, 
and he took no deposit from any of his other 
constituents, though he took a security to the 
extent of Ks. 5,000 from the defendant. It was 
not suggested that the plaintiff was ever called 
upon to give or take delivery either by the defen¬ 
dant or by any of his other constituents. Nor 
was it suggested that the third parties who were 
the other parties to ihe contract were not in a 
position to give or take delivery. The transac¬ 
tion^ of the defendant having resulted in a loss of 
Rs. 7,74', the plaintiff sued on the defendant for 
enforcement of the mortgage bond and for 
recovery of the balance due which was not 
covered by the mortgage bond personally from 
the defendant. The defendant pleaded that the 
transactions were wagering and gambling trans¬ 
actions and therefore void in law, and the claim 
was therefore not enforceable. 

Held, that having regard to the real nature of 
the transactions, the position of the parties and 
the usage of the market, the contracts were 
neither wagering contracts under S.lOof Contract 
Act, nor did they fall under S. 1 of the Bombay 
Wagers Act, (III of 18651, and that therefore 
the claim was enforceable. (Rangnekaf and 
Macklin, JJ.) Chimanlal v. Nyamatrai 173 I.C. 
205 = 10 R B. 319-39 Bom. L R. 1083=A I.R. 
1938 Bom. 44 

-S. 30— Applicability—Distinction between 

the positions of a kachcha arhti>a and pakka 
arhtiya 

The question whether a contract is a wagering 
one or not has to be decided with reference to 
the terms of the particular contract and the 
evidence produced in each case. If in a case two 
parties enter into an agreement and it is mutually 
agreed that there is to be no delivery then the 
contract is'void under S. 30 of the Contract Act. 
In cases of this kind the question of importance 
is as to who are the parties to the contract. There 
are two classes of contracts; one made through 
the agency of kachcha arhtiyas and the other 
made with pakka arhtiyas. The position of a 
kachcha arhtiya is that he acts as an agent with 
personal liability on himself, so far as the third 
party is concerned, anf his remuneration is only 
the commission that he gets. Thepo-ition of a 
pakka arhtiya is totally different. He makes 
himself responsible to his constituent. He does 
not act as the agent of his constituent. Where 
the terms of contract showed that the plaintiff 
and defendant had entered into a contract as 
principles and that there was mutual understand¬ 
ing that there was to be no delivery and that 
only d fferences were to be paid by one party to 
the other, it was held that the contract was a 
wagering one which could not, in view of S. 30 of 
the Contract Act, be enforced. (Rachhpal Singh, 
/.) Harcharan Das v. Jai Iai Ram. I L R. 

All 136 = 188 I C. 29 = 12 R.A. 572-JJjJO'A-LJ. 

48 = 1940 A.W.R.(H.C.) 53 = A.I.R. 1940 AI1.18Z. 
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-S. 30— Applicability — Joint betting at horse 

race by two persons — Receipt of winnings by one 
—Suit by other for recovery of share of winnings 
— If barred as wager. 

The plaintiff and the defendant went to horse 
races together and they each put an equal sum 
of money on the same horse and the horse won. 
But it was the defendant who actually entrusted 
the money to the bookmaker and who collected 
the money from him, and defendant gave the 
plaintiff not one-half of the total winnings but 
only one-half of the original bet or stake. 
Plaintiff sued the defendant for his share of the 
profits over and above the sum he staked. 

Held, that S. 30 of the Contract Act did not 
apply to the case and the suit was clearly one 
for money had and received, the defendant being 
merely the agent of the plaintiff to make the bet. 
fS todart.J.) Muthuswamy Pillai v. Veera- 
SWAMY Pillai. 163 I.C 251=8 R.M. 1119= 
1936 M.W.N. 572=43 L.W. 514=A.I R. 1936 
Mad. 486=70 M.LJ. 433. 

_ -S. 30— Applicability—Wager — Sweepstake 

—Ticket obtained by member for outsider—Prize 
money won by—Suit by third party for declara¬ 
tion of right to prize money on the ground that 
the ticket was obtained for him and with his 
money—If barred—Principal and agent. 

A suit by a principal against an agent though 
its object is to recover winnings on wager is not 
barred by S. 30 of the Contract Act. S. 30 is no 
bar to the suit when the defendant is an agent, or 
trustee or a person in the position of an agent or 
trustee in respect of the winnings. M, a clerk in 
a Bank, applied through his superior officer XV 
for a ticket in the Derby Sweepstake organised 
by the Royal Calcutta Turf Club. W who was a 
member of the Club obtained a ticket for M ; and 
the ticket drew a horse and became entitled to a 
prize IV received the prize money, but before 
he paid it over to M, K, the plaintiff, claiming 
that the ticket in question had been obtained for 
him and that the price for purchasing it had been 
paid to M, sued M for a declaration that he was 
entitled to the prize money allotted to the ticket 

and for an injunction restraining the defendant 
from handling the money or receiving it from 

W 

Held, that the suit was not a suit on a contract 
of wager and was therefore not barred by S. 30 
of the Contract Act, and that the plaintiff was 
entitled to ask for a declaration and prevent the 
defendant from actually handling the money. 
(Ameer Ali, J .) Kshiteendra Nath Ray Chau- 
dhuri v Madaneshwar Chatterji. 63 Cal. 
1234=169 I.C. 177=9 R.C. 906=A I.R. 1937 
Cal. 297. 

-S. 30 —Chit-fund—Lottery—Provision for 

payment of prize by lot to some of the subscri¬ 
bers and for payment of actual sums subscribed 
to others—Legality—Suit by non-winner for sub- 
crrintions paid—Maintainability. See Chit-fund 
—Prize Kurt. 43 L.W. 77=1936 M.W.N. 89 
(2) =70 M.L.J. 36 (F.B.) 

--S. 30—Contract with Bank taking form of 

purchases of yen to be delivered during specified 
period at fixed rate—No wager. See Contract- 
Breach. A.I.R. 1936 Rang. 269. 

-S 30— Forward sales — Re-sale before com¬ 
pletion of first transaction—Transaction, if 
»amounts to wagering contract. 

Q,. D .—139 • 
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A forward sale by one to another who agrees 
to purchase stipulated quantity of a commodity 
at a stipulated price, with a provision for 
delivery, and re-sale by the latter io the former 
of the same quantity which is the subject-matter 
of the previous transaction before the date of the 
completion of the contract under that transaction 

and at the rate ruling on the date of the resale’ 

though in character highly speculative does not 
amount to a wagering contract. To produce 
that result it must be proved that the contracts 
were entered into upon the terms that perfor¬ 
mance of the contract should not be demanded 
but the differences only should become payable. 
Unless the parties to the contract intend at the* 
time of entering into the contract that it should 
not be what it purports to be but that it should be 
a transaction which was to be settled only upon 
the difference between the contract rate and the 
market rate prevailing at the time fixed for the 
completion of the contract, the transaction does 
not amount to wager. (Roberts , C.J. and Mya 
Bu, J.) Mahomed \alli Patel v. East Asiatic 
Co., Ltd. 14 Rang. 347=164 I.C. 654=9 RR 
1 18 =A I R. 1936 Rang. 319. 

-'S. 30 —Mandi contracts — Validity. 

Mandi contracts cannot be held to be wagers 
merely on their apparent nature and charac¬ 
teristic. without proof of the facts that the com¬ 
mon intention of the contracting parties at the 
time of entering into the particular contract in 
question was to deal only in differences and in no 
circumstances to call for, or give, delivery. (Tek 
Chand, J .) Lakshmi Narain v. Bala Prashad 
182 I.C. 335=12 R.L. 9=A I R. 1938 Lah. 825* 

--S. ZQ—Nature of transaction—Evidence 

outside contract — Admissibility. 

In order to determine whether a contract is a 
wagering contract, the Court will not only look 
at the terms of the written contract, but also 
probe among the surrounding circumstance to 
find out the true intention of the parties. These 
surrounding circumstances could only be proved 
by evidence outside the written contract. Courts 
will have to look behind the form of the contract 
to the real intention of the parties, which may be 
gathered from the oral evidence and actual 
transactions between them. ( Agha Haidar J.) 
Lok Nath v. Gopal Singh Hira Singh. 161 I C 
713=8 R.L. 793=A.I.R 1936 Lah. 215. 

—T“ S /» 30 W ager—Burden of proof—Contract 
made through broker according to usage of 
market—Presumption against wager. 

The burden of proving that a particular trans¬ 
action is a wagering and gambling contract is on 
the party alleging it. In the case of transactions 
entered into through the medium of a broker 
according to the usage of a particular market, 
e.g.. when they are made by bought and sold 
notes and the principal are never brought into 
contract with each other, there is a very strong 
presumption against the existence of a common 
intention to wager. But the presumption can be 
rebutted by evidence of a common intention to 
wager, even though the contract may be brought 
about by a broker. But the magnitude of the 
transactions though relevant and important, is 
not sufficient by itself to rebut the presumption 
against wager in contracts brought about by a 
broker for his constituent with third parties in 
the market and in accordance with the usage of 
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the market. ( Rangnekar and Macklin, JJ.) 
Chimanlal v. Nyamatrai. 173 I C. 205=10 R. 
B. 319=39 Bom L.R. 1083=A.IR. 1938 Bom. 

44. 

-S. 30 —Wager — Contract of — Intention — 

Ascertainment of — Evidence — Surrounding 
circumstances—If can be looked at—Oral evidence 
—Admissibility to prove intention of parties to 
written contract. 

In a wagering contract the common intention 
of both parties at the time of entering into the 
contract is not to call for or give delivery from 
or to each other. Neither party intends to per¬ 
form the contract itself, but only to pay the 
differences. Such intention is a question of fact 
There can hardly be any direct evidence of it and 
though an agreement in writing may ostensibly 
be for the purchase and sale of goods deliverable 
on a certain day, oral evidence is admi>sible to 
prove that the intention of both parties was only 
to pay the differences. In order to ascertain the 
real intention of the parties, the Court must look 
to all the surrounding circumstances and can 
even go behind a written contract. ( Rangnekar 
and Macklin, //.'» Chimanlal v. Nyamatrai. 
173 I.C 205 = 10 R B 319=39 Bom L.R. 1083= 
A.I.R. 1938 Bom. 44 

_S. 30 — Wagering contract—Essence of — 

Agreement to pay differences—Speculative trans¬ 
action—If wager—Distinction 

The essence of gaming and wagering consists 
in the agreement that one party is to win and 
the other party is to lose upon a future event, 
which at the time of the agreement is of an 
uncertain nature, that is, that if the future event 
turns out one way the plaintiff is to win, and if it 
turns out the other way he is to lose. In order 
to constitute a wagering contract, neither party 
should intend to perform the contract lself, but 
only to pay the differences. The common inten¬ 
tion of both parties at the time of entering into 
the contract must be not call for or give delivery 
from or to each other. But mere speculation is 
quite different from wager and there is no law 
against speculation as there is against gambling 
or wager. Speculative transactions have there- 
fore to be carefully distinguished from agree¬ 
ments by way of wager. ( Rangnekar and 
Macklin, JJ.) Chimanlal v. Nyamatrai. 173 
I.C. 205=10 R.B. 319=39 Bom.L.R. 1083=A. 
I.R. 1938 Bom. 44. 

_S. 30— Wagering contract—Relationship 


'of agency—Rights of agent. 

If a wagering contract is entered into directly 
between two persons and no relationship of prin¬ 
cipal and agent existed between them, the fact 
that it is by way of wager would disentitle one 
to recover any losses in respect of the contract. 
But if the contracts were entered into by one not 
directly with another, but through that person s 
agency, then that person would be entitled to 
recover the losses on those contracts provided lie 
proves that either he paid those losses to the 
persons with whom those contracts were entered 
into or incurred a pecuniary liability to make good 
those losses and that liability is still enforceable 
against him. (Iqbal Ahmad, J.) Ban key Lal 
Nanhey Malu Bhagirath Mal. 186 I.C. mi 

1=12 R.A. 399=1939 A.W.R. (H.C.) 819=1939 
A.L.J. 1073=A.I.R. 1940 All. 95. 
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-S. 30— Wagering contract — Speculative 

transaction—If amounts to. 

Speculation docs not necessarily involve a con¬ 
tract by way of wager, and to constitute such 
a contract a common intention to wager is essen¬ 
tial. Even if one party to a contract were a 
speculator who never intended to give delivery,, 
and that fact was known to the other party, yet 
in the absence of any bargain or understanding, 
express or implied, that the goods were not to be 
delivered, that would not convert a contract, 
otherwise innocent, into a wager; nor would the 
mere fact that as to the greater part of the goods 
there was no delivery but an adjustment of claims, 
vitiate the transaction. 

Where therefore although the transactions 
between the parties were speculative in their 
nature, there is no evidence showing that the 
transactions were to be on differences only, or 
that there was no intention to take delivery, the 
contract relating to such transactions cannot be 
held to be a wagering contract. (Addison and Din 
Mahomed, JJ.) Aya Ram Tola Ram v. Sadhu 
Lal. 180 I.C. 453=11 R.L. 685=A.I.R. 1938 
Lah. 781. 

-S. 32 —Contingent contract — Co-sharer in 

undivided land contracting to sell 800 acres ad¬ 
joining vendee’s land—Promise in sale-deed to get 
specified land measured out and to hand it over 
to purchaser — Purchaser's suit for specific per¬ 
formance — Maintainability—Right to compensa¬ 
tion — S. 56. 

A co-sharer in an undivided land contracted 
with a person to sell him 800 acres out of his 
share, and that was to be land adjoining that of 
the purchaser. The sale deed read : “I shall get 
my land (sold hereby) measured out separately 
from the other shareholders in the land and shall 
get the 800 acres cut out as a separate piece and 
hand over the same to the purchaser so that he 
shall have the said land adjoining and bordering 
on his own land.” The purchaser brought a suit 
for specific performance on failure on part of 
co-sharer to fulfil the agreement. 

Held, that the contract was dependent on a 
contingency which had not then happened, i.e., 
allocation to him by agreement with his joint 
owners of his 800 acres. The suit was therefore 
premature and unenforceable and specific per¬ 
formance could not be granted. 

Held, further, that the contract did not fall 
within provisions of S. 56; the terms relating to 
partition brought the contract within the provi¬ 
sions of S. 32, Contract Act, and therefore the 
purchaser was not entitled to compensation. 
(Davis, J.C., Dadiba C. and Mehta, A.J.C.) 
Kirpal Das Jivaraj Mal v. Manager, Encum¬ 
bered Estates. 162 I.C. 639=8 R.S. 171=A.I. 
R. 1936 Sind 26. 

-S. 37— Scope—If mandatory—Decree on 

terms other than those contained in contract be¬ 
tween parties—Power to make. . 

Wort, J .— It is clear that there is no obligation 
laid down by the legislature in S. 37 of the Con¬ 
tract Act to make a decree in terms of the con¬ 
tract and of no other terms. The section ns 
provides for a possible dispensation to the P a ^ * . 
to the contract, as appears from the ,atter Pf. 
of the section. For example, in cases in wh 
the facts come within the provisions ot tn 
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Usurious Loans Act, the strict performance is 
excused. (Wort, Dhavle and Manohar, JJ.) 
Sadanand Tha 7*. Aman Khan. 18 Pat. 13= 
179 I.C. 379=5 B.R. 265=11 R.P. 357=1938 
P.W.N. 513=20 P.L.T. 1 = A.I.R. 1939 Pat. 55 
(F.B.). 

-S. 38— Applicability — Mortgage Assignees 

— If joint promisees or co-mortgagees — Realisa¬ 
tion by one assignee of his share of mortgage debt 
—If on behalf of all—If agent or constructive 
trustee for others. 

An assignee of a promise may he able to claim 
what his transferor could claim, hut he would not 
become a promisee by reason of the assignment 
so far as the original promisor is concerned. The 
power of a co-mortgagee for giving a valid dis¬ 
charge of the whole mortgage debt is based 
largely on a consideration ol S. 38 of the Contract 
Act. but that section is confined to promisees as 
defined hv the Act and not to the heirs or assig¬ 
nees of a promisee. On a devolution of a mort¬ 
gagee’s interest either on his legal representatives 
or oh his assignees, the latter would he, at least 
amongst themselves, entitled to recover their own 
shares and he able to give an acquittance to that 
extent onlv and not tor the shares of the others. 
If a co-assignee therefore is found to have 
realised his own share of the mortgage debt, lie 
cannot he said to have been acting in the capacity 
of an agent, much less of a constructive trustee, 
and any receipt by him cannot be considered to 
foe a receipt on behalf of llie others. (King nnri 
Abdur Rahman, JJ.) Bapanna v. Tagc.iah. 188 
I.C. 710=50 L.W. 183 = 1939 M.W.N. 860=A. 
I.R. 1939 Mad. 818=(1939) 2 M.L.J. 214. 

-S, 38— Offer by promisor to heirs of 

deceased promisee—Conditions to be fulfilled. 

An offer which a promisor must make to the 
legal representatives or heirs of a deceased pro¬ 
misee in order to take the benefit of S. 38 of the 
Contract Act, should he subject to exactly the 
same conditions as those which it would have had 
to fulfil, had it been made to the original promisee. 
(Panckridoe, J.) Tsmatlbhat Rahim v. Adam 
Osman. I.L.R. (1938) 2 Cal. 337=181 I.C. 
539=11 R.C. 816=42 C.W.N. 1023=A.I.R. 1939 
Cal. 131. 

-S. 38— Offer by promisor through solicitor 

to pay debt — Section, if complied with. 

An offer made by a promisor through his soli¬ 
citor to pay a debt with interest due thereon at 
the date of the offer, does not of itself afford a 
reasonable opportunity to the promisee of ascer¬ 
taining that the promisor is able and willing there 
and then to perform his promise, and.does not, 
therefore, fulfil the conditions laid down by S. 38 
of the Contract Act. (Panckridge, J.) Ismail- 
r.HAi Rahim v. Adam Osman. I.L.R. (1938) 2 
Cal. 337=181 I.C. 539=11 R.C. 816=42 C.W. 
N. 1023=A.I.R. 1939 Cal. 131. 

-S. 38— Sale with condition of re-purchase 

—Deposit of money by vendor within time in 
Court under S. 83, T. P. Act — Validity of tender. 

Where in respect of a transaction representing 
a sale with a condition of repurchase, the vendor 
deposits money in Court within the stipulated 
time under S. 83 of the T. P. Act, proceeding on 
the footing that the transaction represents a 
mortgage by way of conditional sale, and the Court 
serves notices on all the vendees, there is a valid 
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tender ol the money bv the vendor who is entitled 

to a reconveyance. ( Milter, J.) Burov Copal 

Durr Naiun Bai a Dassi. 43 C.W.N. 423. 

b. 38 (3 )—Heirs of single promisee—If 
joint promisees. 1 

Obiter. I lie heirs ol a single promisee are for 
the purpose of an unaccepted tender in the same 
position as joint promisees, that is, a tender to 
one of them is a valid tender. (Mitter J) 

iW « 

S. 38 —C o-promisees—Shop 


owned by 
of rent to 


several persons—Payment by tenant 
one—// z'ahd discharge. 

Where a shop is owned by several co-sharers 
tin payment of the entire rent of the <hop In the 
tenant to one or some of them cannot operate*as 

( IVhiinalu/lalr^ 0 ) °^Vh °*T ^ tCnant ’ 

168 IC 10R-Q D A T L v - Jaoannath. 

100 i.u. 195 = 9 R. A. 633=1937 A W P onn 

An 7 527 LJ - 395=1937 A.L. R 93 3 7 27tK. 3 1 9 9 0 3l 

S. 39— Acquiescence— What mav 

amount to—Preliminary decree in mortgage suit 

7ut U tcrST 9 COm t' roui * sc Default in carrying 

In a mortgage suit a preliminary decree fixing 
the amount due to the plaintiff was passed 
- nbscquentlv by a compromise it was agreed that 
ie plaintiff should accept the mortgaged pro- 

Ik nrpl Va uat, ?, n ,ess lhan the amount fixed in 
e preliminary decree and in addition to this the 

befSe e a nt fi ,eb !°; i"' 35 A ‘° Pay ccr(ai " sum on or 
re a fixed date. A surety was furnished for 

the due payment of this additional sum It was 

agreed that on conveyance of the property and 

the payment of the additional sum, the plaintiff 

should not he entitled to a personal decree but 

n default of the payment he was free to enforce 

decree in the usual manner. On default in 

the payment the plaintiff asked for a persona" 

dciree against the judgment-debtor for the 

amount due on the preliminary decree and at the 

same time he prayed for execution against the 

upon'tlie^suret >\ - -vin g notice 

//c/r/ f that from the mere fact that the plaintiff 
mistakenly pursued both remedies at the sane 

nrorco r W * S T f Sto ™ ed by acquiescence from 
proceeding with the preliminary decree a"ain-t 

the judgment-debtor. (Baguley find Mosely, JJ.) 

r OF Chettinad, Ltd. 179 

I.C. 875-11 R.R. 351=A.I.R. 1938 Rang. 353. 

64 an d —Contract wrongfully 


All - ~ wrunujiiuy 

^‘paled by a farty-If becomes voidable at 
other party s option. 

Dcri, y shir ‘'> c.j. and Nasim Ali, J. (Lort 
II ill tains, J., contra ).—Under S. 39 of the Con- 

1 a \ C t, a co _ ntract which is wrongfully repudi¬ 
ated by one of the parties to it does not thereby 
become voidable at the option of the other party 
so as to attract the operation of S. 64 of the Act. 
If the other party does not act upon the repudi¬ 
ation, the contract is enforceable by both the 
parties and continues to be so enforceable until 
the repudiation is acted upon by him. 

Per Nasim AH, J .—Mere repudiation of a -on- 
tract by a party is nothing but an offer to rescind. 
Ihe party not in default must act upon the 
repudiation so as to accept this offer. Otherwise 
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the contract remains in force and continues to be 
enforceable by both the parties. Termination of 
the contract by the promisee is the acceptance ot 
the repudiation. On such acceptance the contract 
is at an end. At no stage, therefore, the contract 
is voidable as defined in the Contract Act. Tn 
the absence of any clear indication in S. 39, it 
cannot be held that the legislature intended to 
include cases under S. 39 within S. 64 ot the 
Contract Act. 

Per Lort Williams, /.—If a party wrongfully 
repudiates a contract, the contract becomes void¬ 
able at the instance of the other party and he 
can put an end to it under S. 39 of the Contract 
Act If he does so, he must under S. 64 of the 
Act restore any benefit received to the person 
from whom he received it subject of course to 
his right to damages under S. 75 of the Act. The 
term “put an end to” in S. 39 is not distinguishable 
from the term “rescind” in S. 64. Alternatively, 
when a voidable contract is “put an end to” or 
“rescinded,” it becomes void and therefore the 
provisions of S. 65 are attracted and any advant¬ 
age received by any person under such contract 
must be restored or compensation must be given 
to the person from whom it was received. 
(Derbyshire, C.J., Lort Williams and Nastm Ali, 
j r \ International Film Co. v. Murlidhar 

Chatterjee. 44CWN.il . 

_Ss. 39 and 62—Parties to hand-note 

agreeing to enter into new contract—Debtor not 
carrying out in entirety his part of agreement— 
Pitrht of creditor to sue on hand-note. See 
Contract Act, Ss. 62 and 39. 184 I.C. 705. 

_S. A3—Applicability—Landlord and tenant 

_ Holding held by several tenants—Suit for whole 

rent against some tenants only— Maintainability. 

An action by a landlord against some only of 
the tenants of a holding for the whole rent is 
maintainable. By reason of S. 43 of the Contract 
Act the landlord is entitled to sue one or all of 
the tenants of the holding as he pleases. (Wort, 
A.CJ. and Manohar Lall, J.) Manbhodh 
Bhagat v. Jaswant Kumar Singh. 17 Pat. 662 

cz20 P.L.T. 282=1939 P.W.N. 141. 

_S. 43—Scope and effect of—Joint promi- 

sors —Liability undertaken under same document 
by several persons—Separate suits by promisee 
against several promisees—Maintainability. See 
Mysore C. P. Code, O. 1, R. 6. 17 Mys.L.J. 


257. 


_S. 43 —Scope and effect of—Ex-partners— 

Joint decree against ex-partners and as well as 
heirs—Discharge of debt by the heirs of ex¬ 
partner—Suit for contribution against other ex¬ 
partners and heirs—Maintainability — Decree 
against Hindu partner and as well as shares of 
son and grandson in family property in respect of 
partnership debt—Discharge of debt by son o, 
grandson—Right of contribution—Pious obli¬ 
gation if a bar. . 

The right to contribution as between partners is 

not essentially different from the right to copt™- 
bution as between persons who are jointly^nab.e 
in respect of a debt. But a partner s action for 
contribution is conditioned by the spec.al law of 
partnership. So long as the partnership contmues 
or subsists, no separate action for contribution 
will lie, because the right of contribution is 
subject to the special rights and obligations 
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by ^contract of partnership and the 
right to contribution can be enforced only as a 
part of the general suit for accounts of the part¬ 
nership. Where, however, the partnership rela¬ 
tion no longer exists and there is no likelihood 
ot any restitution being necessary, there is no 
reason to apply the rule prohibiting actions for 
contribution as between persons who were once 
partners but have ceased to be such. The right 
to sue for contribution as between co-judgment- 
debtors arises out of equity, an equity all the more 
stringent in view of the provisions of S. 43 of the 
Contract Act. That is part of the general equity 
which requires that one shall not bear the whole 
burden in case of the rest and it comes into exis¬ 
tence only when the common burden is discharged 
and not before. Consequently there is no reason 
why the right to sue for contribution which 
accrues to a co-judgment-debtor as such should 
be deemed or made subject to any equities arising 
out of a contract of partnership many years after 
the partnership became dissolved and a suit for 
general accounts became barred. A, the father 
of the 1st plaintiff and grandfather of the 2nd 
plaintiff, was a partner along with J, the 3rd 
defendant and the father of defendants 1 and 2, 
in the suit firm. In February, 1908, J, who was 
also the agent of another firm lent ceitain monies 
to the suit firm which became dissolved subse¬ 
quently by the death of /, in November, 1908. One 
of the partners of the lending firm and his son 
sued the partners of the suit firm in 1912 for 
recovery of the monies lent by /, and in 1919 
obtained a decree against all the partners as well 
as plaintiffs 1 and 2 who were also impleaded as 
parties to the suit. Under the decree, the plain¬ 
tiffs were made liable to the extent of their share, 
in the joint family properties of themselves and 
their father, A who was one of the partners. 
In execution of the decree the family house of the 
plaintiffs was attached, A having died in the 
meanwhile. The plaintiffs were thus compelled 
to pay the whole decree amount, and they did so 
in 1923 and then brought a suit against the defen¬ 
dants for contribution of their shares of the 
decree debt. 

Held (by Pandrang Rao, J., agreeing with 
Stone, J., on difference between Madhavan Nair 
and Stone, //.) (1) that the plaintiffs were 

entitled to invoke the equitable rule as to contri¬ 
bution between joint judgment-debors and to 
recover from the defendants their shares of the 
decree debt; (2) that the Hindu Law doctrine of 
pious obligation of sons to pay their father’s debt 
did not stand in the way of the plaintiffs’ claim 
for contribution. (Pandrang Row, J., on a diffe¬ 
rence of opinion between Madhavan Nair and 
Stone, //.) Chockalingam Chetttar v. Mey- 
yappa Chettiar. 182 I.C. 33=11 R.M. 894=48 
L.W. 383=1938 M.W.N. 1041=A.I.R. 1939 
Mad. 228= (1938) 2 M.L.J. 287. 

-S. 43—Joint promisors—Separate suits 

against each—Maintainability. See Mysore, C. P. 
Code Regulation, O. 1, R. 6 & O. 2, R. 2. 15 
Mys.L.J. 292. 

-S. 43 —Joint promisors—Promisor having 

alternative claims against two—Suit and decree 
against one — If bars right of suit against the 
other. 
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A person having a claim against two co-promi¬ 
sors alternatively, if he elects to proceed and 
obtain a judgment against one of them, cannu: 
proceed against the other; by pursuing his claims 
against the former to judgment he abandons his 
claim against the latter. ( Beaumont, C.J. ana 
Rangnekar, J.) National Petroleum Co., Ltd. 
v. Popatlal Multi. 60 Bom. 954=165 I.C. 338 
=9 R.B. 138=38 Bom.L.R. 610=A.I.R. 1936 
Bom. 344. 

—--S. 45— Promissory note in favour of tzvo 

Hindu brothers—Suit by one alone — Maintain¬ 
ability—Joinder of the other—If essential. 

One of the co-promisees in respect of a promis 
sory note is not entitled to bring a suit without 
making the other party to it. Under S. 45, Con¬ 
tract Act, the right to claim performance of the 
promise rests with them jointly. Where, there¬ 
fore, a promissory note is executed in favour of 
two brothers forming a joint Hindu family, only 
one of them who is not the karta of the family 
is not entitled to bring a suit on basis of the note 
without joining the other. A.I.R. 1932 Pat. 346 
and 1934 Pat. 85, Disting. (Saunders. J.) Munshi 
Sahu v. Bhupal Mahton. 163 I.C. 405=9 
R.P. 6 (1) = 37 Cr.L.J. 848 = 17 Pat.L.T. 879= 
1936 P.W.N. 239=A.I.R. 1936 Pat. 274. 

-S. 45— Joint mortgagees — Suit by one — 

Maintainability. 

Where on the death of one of two joint mort¬ 
gagees, the survivor alone sued on the mortgage. 

Held, that the suit was defective owing to the 
non-joinder of the legal representatives of the 
joint promisee. (Weston.) Hamir Singh v. 
Amar Chand. 1937 A.M.L.J. 118. 

-S. 45— Joint mortgagees — Suit by one only 

—Death of the other during pendency of suit — 
Effect. 

Where there are two mortgagees and a suit is 
filed on the mortgage by only one of them, the 
absence of the other as a party becomes im¬ 
material when during the course of the suit he 
dies. The person suing though he had no right 
to sue alone on the day on which he sued, acquir¬ 
ed that right during the course of the suit by the 
death of the other. (Grille and Niyogi, JJ.) 
Sarju Prasad v. Badri Prosad. I.L.R. (1939) 
Nag. 515=188 I.C. 405=12 R.N. 338=1939 N. 
L.J. 333=A.I.R. 1939 Nag. 242. 

-S. 46—Mining lease—Time for payment of 

royalty not mentioned—Royalty when becomes 
payable—Limitation for suit. See Limitation 
Act, Art/ 110. 21 Pat.L.T. 442. 

-S. 49 — Applicability. 

Where there is an obligation to pay money and 
either from the terms of the contract or from 
the necessities of the case a further obligation is 
implied to find the creditor so as to pay him, S. 49 
of the Contract Act, does not apply. 5 Rang. 451 
(P.C.), Rel. on. ( Din Mahomed, J.) Lakshmi 
Insurance Co., Ltd. v. B. K. Kaula. A.I.R. 1940 
Lah. 85. 

-S. 49 — Applicability—Promissory note — 

Place of payment. 

S. 49 of the Contract Act has no application to 
a promissory note payable on demand in which 
no place is fixed for payment. In such a case the 
Common Law rule applies and it is necessary for 
the debtor to seek out his creditor and pay him. 
\{Lort Williams, J.) Srilal Singh ania v. 
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Anantalal Mondal. I.L.R. (1940) 1 Cal. 323 
=44 C.W.N. 609. 

- S. 49 —Duty of promisor under—Failure 

to apply to fix place—Effect—Right of creditor 
to demand payment at his own place. See C. P. 
Code, S. 20 (c). 48 L.W. 438. 

-S. 49 —Scope and effect—Place of perfor¬ 
mance — Payment of debt — Duty of debtor to find 
out creditor. 

There is no warrant for holding that S. 49 of 
the Contract Act gets rid of inferences that should 
justly be drawn from the terms of the contract 
itself or from the necessities of the case, involv¬ 
ing in the obligation to pay the creditor the 
further obligation of finding the creditor so as to 
pay him. (R. C. Mitter, J.) Tulsiman Bibi v. 
Ardul Latif Miya. 63 Cal. 726=161 I.C. 427 
=8 R.C. 517=40 C.W.N. 392=A.I.R. 1936 Cal. 
97. 

-S. 49— Scope—Persons staying at R enter¬ 
ing into agency contract with person staying at M 
—Implied obligation on them to pay principal at 

M. 

S. 49 does not displace the ordinary rule of 
common law that it is the duty of a debtor to 
seek out his creditor in order to make payment 
to him. Where certain persons staj ing at R enter 
into a contract of agency with a person staying at 
M, undertaking to sell his goods on commission 
at R, there is an implied obligation on them, 
arising from the necessities of the case, that they 
should pay their principal at his place of resid¬ 
ence, namely M. A part of the cause of action 
on a suit for recovery of certain amount alleged 
to be due from the agents arises at M where the 
principal resides, more so when some payments 
arc actually made by the agents at M. (Dunkley, 
J.) Annamalai Chettyar v. Daw Hnin U. 
163 I.C. 397 (2)=9 R.R. 9=A.I.R. 1936 Rang. 
25L 

-S. 55— Contract for sale of land — Time, if 

essence of contract. 

Time is not ordinarily of the essence of the 
contract for sale of land, but the parties can 
make it so by express agreement in the contract 
itself or subsequently by giving reasonable notice 
to complete on a certain day, or if the nature of 
the property intended to be sold requires it, as 
for instance if the contract is for the sale of 
a life-interest or a mining lease given for a fixed 
period of time. Time is not of the essence of 
contract simply because a period of completion is 
mentioned in the contract. (R. C. Mitter, J.) 
Krishna Chandra Rudrapal v. Khan Mamud 
Bepari. 63 Cal. 804=161 I.C. 166=8 R.C. 485 
=40 C.W.N. 659=A.I.R. 1936 Cal. 51. 

-—Ss. ^ and 74— Scope—Contract with 

municipality to complete building within fixed 
time—Deposit on terms that on failure to com¬ 
plete zvithin time it shall be forfeited—If penalty 
— Time—If essence of the contract—Right to 
return of deposit—Performance after time 
accepted — Effect. 

Where in pursuance 'of a contract with a 
Municipality a person undertakes to complete a 
building within a stipulated time and deposits a 
sum of money in respect of the contract on the 
terms that if the work be not completed within 
the stipulated time, the deposit should be for¬ 
feited, the deposit should be considered as result- 
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ing from a stipulation by way of penalty within the 
meaning of S. 74 of the Contract Act. The 
Municipality would not be entitled, on failure of 
the promisor to complete the work within the 
specified time, to enforce the penalty, but would 
be entitled to receive from the other party reason¬ 
able compensation not exceeding the amount of 
the penalty stipulated for. S. 55 of the Contract 
Act has also to be considered in this connection. 
The deposit being not only in pursuance of a stipu¬ 
lation bv way of a penalty, but in respect of a 
penalty arising out of a failure to fulfil a term 
of the contract falling under S. 55 —a promise to 
do something within a stated time—the Munici¬ 
pality can only claim damages. But when the 
latter does not claim any damages at all and 
accepts the performance of the contract made 
after the stipulated time, the deposit cannot be 
retained as forfeited but must be returned to the 
promisor. The promisee fixing the time within 
which the promisor is bound to do the thing 
should not be considered as a term forming the 
essence of the contract. (Barlcc and Tyabji, JJ.) 
Pallonjee Eduljee and Sons v. Lonawala City- 
Municipality. I.L.R. (1937) Bom. 782=171 
I.C. 660 = 10 R.B. 217 = 39 Bom.L.R. 835=A.I. 
R. 1937 Bom. 417. 

_S. 55—Time—When essence of the Con¬ 
tract-Execution sale—Subsequent payment of 
part of decretal amount—Agreement to pay 
balance on fixed date—Joint petition to Court on 
date of sale—Provision that on payment on fixed 
date sale would be set aside and on default sale 
would be confirmed—Default-Effect-Sale if 
automatically confirmed. SeeC. P. Code, O. 21, 

R. 89. 17 Pat.L.T. 940 (F.B.). 

_S. 56—Applicability—Compromise decree 

_Direction for pavment of money to next friend 

of minor plaintiff direct out of Court-If unlaw¬ 
ful and void—If can be ignored by promisor. See 

C P- Code, O. 32, R. 6. (1939) 2 M.L.J. 262. 
•S. 56—Scope—Contract to sell specific 


area of undivided land—Covenant to get area 
measured out and to deliver same to vendee— 
Breach—Suit for specific performance—If lies— 
RjoJit of vendee to compensation. See Contract 

Act, S. 32. A.I.R. 1936 Sind 26. 

__Ss. 59 to 61— Appropriation—Contrary to 

stipulation in mortgage deed—Validity. 

Where there is the definite stipulation in the 
mortgage-deed that the money paid is to be appro¬ 
priated, in the first instance towards payment ot 
interest and the balance set-off against the prin¬ 
cipal due, the mortgagee must in such a case apply 
the money received in accordance with the provi¬ 
sions of the mortgage deed. He cannot appro¬ 
bate such payments towards principal. For pur¬ 
poses of income-tax, the authorities are certainly 
entitled to assume that a cred.tor appropnates 
the payments only in accordance with the agre 
ment with his debtor ( Derbyshire , C J. and 
Costello , /.) Copiram Gobindram, /« the mialter 

of. I.L.R. (1937) 1 Cal. 697 = 173 LC. 898 (2) 
= 10 R.C. 582=4 I.T.R. 157=9 I.T.C. 289— 
A.I.R. 1938 Cal. 20. 

--Ss. 59 to 61 —Appropriation—Rule as to— 

If applies to agreement regulating order of pay¬ 
ment of instalments of a debt. . 

If a series of separate debts exist between a 

creditor and a debtor, the debtor may pay any 
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one of them as he may deem fit and if he specifi¬ 
cally appropriates the payment to a later debt, the 
creditor is not entitled to accept the payment 
otherwise than in respect of the debt to which it 
is so appropriated by the debtor. This doctrine, 
however, lias no application when the parties enter 
into an agreement regulating the order of pay¬ 
ment of instalments in respect of a debt. 
(Courtncy-T err cl l, C.J. and Manohar Loll, J.) 
Dharam Deo. Pandey v. Ramanuj Pandey. 173 
I.C. 133=4 B.R. 220=10 R.P. 379=A.I.R. 1938 
Pat. 8. 

--—Ss. 59 to 61— Running account between 

creditor and debtor—Account taken and balance 
struck—Subsequent payment by debtor—If must 
discharge balance first. 

Where there is a running account between the 
parties, in the course of which accounts had been 
taken and a balance struck and the debtor makes 
certain payment, the natural inference is that all 
payments made subsequently are to be allocated 
first to discharge of the balance. ( Fraser , J.C. 
and Sad-ud-Din Khan, A J.C.) Sarah Dial v. 
Nanda Mal Wazir Chand. A.I.R. 1936 Pesh. 
143. 

-S. 60— Absence of express stipulation to 

appropriate—Duty of Court to ascertain intention. 

Where there is an absence of express stipula¬ 
tion to appropriate the payment to a certain debt, 
the Court has got a further duty to see whether 
there was any intention of the parties to appro¬ 
priate it to a particular debt. ( IVort. J.) Shyam 
Lal v. Raghunath Marwari. 170 I.C. 480= 

10 R.P. 132=3 B.R. 742 (2)=A.I.R. 1937 Pat. 
432. 

-S. 60— Appropriation of payments — Right 

of creditor. 

Under S. 60 of the Contract Act, if no specific 
appropriation is made by the debtor in regard to 
the payments made by him the creditor can appro¬ 
priate the payments in respect of any debt which 
is due from the debtor to the creditor. ( Abdul 
Qayoom, CJ.) Banst Dhar v. Kotwal Beli- 
kam. 39 P.L.R.J. & K. 117. 

-S. 60— Appropriation — Portion of debt not 

binding on joint family — Realisations—Method of 
appropriation. 

Where a portion of the joint family debt arising 
on a single transaction is taken for a future im* 
moral purpose and so not binding on the family, 
the creditor is not entitled to appropriate a sum 
realized out of the sale of joint family property 
towards the whole debt but only towards the por¬ 
tion for lawful purpose. ( Bennct and Verma, 
JJ.) Bed Ram Singh v. Inderjit Singh. 176 
I.C. 619=11 R.A. 136=1938 A.L.J. 644=1938 
A.W.R. (H.C.) 510=1938 A.L.R. 669=A.I.R. 
1938 All. 437. 

-S. 60— Mortgage by manager of joint 

family—Portion of debt not for necessity — Pay¬ 
ment by mortgagor — Mortgagee’s power of appro¬ 
priation. . .. 

It is not open to a mortgagee of a joint iamily 
property under a mortgage deed executed by the 
manager of the joint family, when a portion ot 
the mortgage debt was not raised for legal neces¬ 
sity, to appropriate payments made by the mort¬ 
gagor towards the discharge of such portion oi 
the debt as was not raised for legal necessity, 
when the two portions of the debt have not Deen 
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definitely ascertained and tlie mortgagee regards 
the whole debt as one debt. When it is not clearly 
known that the debt consists of two definite and 
specified portions, one for legal necessity and the 
other not so, the debt must be regarded as a 
single debt and not as two distinct debts. Tn such 
a case it is dilticult to see how the creditor can 
make an appropriation towards an unknown 
portion of the debt. If in such a case the amount 
is paid and received towards the whole debt, it 
must of a necessity go towards the discharge* of 
the whole debt treating it as one single debt. In 
such an event no question of appropriation in its 
strict sense arises. It would be just and equit¬ 
able to distribute the payment rateable between 
the two portions as found by the Court. This 
would be all the more so, if the mortgagee main¬ 
tains till the time ol the passing of the decree 
that the whole debt was one debt binding on the 
entire family, and leaves it to the Court to decide 
the matter. Ti, on the other hand, it is definitely 
known at the time of the mortgage, or at least at 
the time of the payment that the debt consists of 
two specified portions, one for legal necessity and 
the other not so, the mortgagee in the absence of 
any specification by the mortgagor can appro¬ 
priate the payment towards the one or the other 
portion. Tn particular, if the payment is made 
by the mortgagor himself, the mortgagee may well 
appropriate it towards the portion of the debt 
which was due from the payer himself. ( Sufai - 
man, C.J., Bennett and Iqbal Ahmad, J J.) 
Gatram Sinc.h v. Kai,yan Mai.. 58 All. 791 = 
166 I.C. 423=9 R.A. 410=1936 A.W.R. 1136= 
1937 A.I.R. 31 = 1936 A.L.J. 1224=A.I.R. 1937 
All. 1 (F.B.). 

---S. 60— Payment by debtor—-Appropriation 

during pendency of litigation—Power of creditor. 

Where there has been a payment by a debtor 
to a creditor and no appropriation has been proved 
either by the debtor or the creditor, till the elate 
of suit it is open to the creditor to appropriate 
the amount or any part of it towards the payment 
of any debt even during the pendency of litigation 
concerning the payment but only until the judg¬ 
ment is pronounced by the trial Court and not 
thereafter. ( Sujaitnan, C.J., Bonnet and Iqbal 
Ahmad, JJ.) Gataram Singh v. Kai.yan Mal. 
58 All. 791 = 166 I.C. 423=9 R.A. 410=1937 A. 
L.R. 31=1936 A.W.R. 1136=1936 A.L.J. 1224 
=A.I.R. 1937 All. 1 (F.B.). 

—--S. 60— Right of creditor to appropriate — 

Time for appropriation. 

It is open to a creditor to make an appropria¬ 
tion at the last moment. ( Pollock, J.) Rac.hu- 
NATHJI PlROOLAL V. KlSANLAL TuLSIRAM. I.L.R. 

(1938) Nag. 344=168 I.C. 714=9 R.N. 268= 
A.I.R. 1937 Nag. 94. 

A creditor is entitled under S. 60 of the Con¬ 
tract Act to apply a payment at his discretion to 
any lawful debt actually due and paj-able to him 
from the debtor where the debtor has omitted to 
intimate and where there are no other circum¬ 
stances indicating to which debt the payment is 
to be applied; and the creditor may exercise his 
option at any time. ( Pollock, J.) Mahomed 
Ismail v. Provincial Automobile & Co. 20 N. 
X.J. 108=171 I.C. 781 = 10 R.N. 136=A.I.R. 
1937 Nag. 198. 
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S. 60—Several decrees against same judg¬ 
ment-debtor— Money paid by latter in part pay¬ 
ment to decree-holder's pleader. Pleader’s right 
of appropriation to anv one of decrees .S' ee. 
Contract Act, Ss. 230 am. 60. 42 C. W. N. 
1263. 

S. 60 —Right <>f creditor—Payment of 
debtor — F.ndorsement of payment silent as whe¬ 
ther it is towards principal—Suit by creditor — 
Appropriation of payment towards principal—If 
sufficient to save limitation. 

When a debtor makes a*payment to the creditor, 
the latter is not bound to make his appropriation 
at once; he can do m> at any time, it is enough 
it he makes the appropriation in a plaint in the 
suit against the debtor. When, therefore, an 
endorsement of payment made to the debtor does 
not state that it is towards the principal, and the 
creditor merely credits it in his accounts and in 
the plaint in the suit against the debtor appro¬ 
priates the payment towards the principal, that 
will be sufficient to save limitation under S. 20 
of the Limitation Act. The fact that the endorse¬ 
ment does not state that the payment is towards 
the principal will not affect the acknowledgment 
or make it in operative. (X or man, ICS.) 
Durca Lal ?». Kanh.uya Lal. 1936 A.M.L.J. 
34. 

-S. 61 —Succcssizc advances by creditor and 

successive repayments by debtor — Appropriation — 
Rule—Balance outstanding in favour of creditor 
— Limitation. 

Where there had been successive advances by 
the creditor and successive payments by the 
debtor, the legal position is that each item of debt 
il unpaid becomes time barred on the expiry of 
three years from the date on which it is incurred; 
but the balance outstanding in favour of a credi¬ 
tor is not generally considered to consist of the 
oldest items of debt. Under S. 61, each payment 
ought to he appropriated to the satisfaction of 
the oldest then outstanding debt. (Rowland and 
Chat terji, JJ.) Kamalkshwari Prasad v. Gan- 
gadhar Mal. 186 I.C. 855 = 12 R.P. 543=6 B. 

R. 401=A.I.R. 1940 Pat. 52. 

-S. 62— Applicability — Scope—“Parties to 

a contract"—Meaning of—Refusal to pay debt on 
demand—Fresh agreement to repay debt in parti¬ 
cular manner — Validity—Failure ’ to carry out 
substituted contract—Old obligation—If revives 
— Principles—Old obligation—When wiped out. 

The expression “parties to a contract” ordi¬ 
narily signifies parties to an existing contract 
rather than parties to a contract that lias already 
been discharged by breach. It has no doubt been 
held that the provisions of S. 62 of the Contract 
Act do not apply after there has been a breach 
of the original contract and that if the promisor 
does not satisfy the promisee under the terms of 
the new agreement, the promisee is relegated to 
his rights under the old contract and is entitled to 
sue on the basis of the old obligation. But it is 
difficult to apply this principle to a debt, for it 
is strange if the mere failure to pay an outstand¬ 
ing debt on demand brings the case out of the 
scope of S. 62. Release from an existing obli¬ 
gation is unquestionably good consideration for 
a promise to undertake a fresh obligation; and 
it makes no difference whether the original obli¬ 
gation is an obligation to do something in futuro, 
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or is an obligation to pay a debt already due, or 
is an obligation to pay compensation for the 
breach of a contract. Whether the failure to 
carry out the substituted promise revives the 
original promise depends on the intention of the 
parties. It is always open to the parties to make 
an express stipulation of this nature. The law, 
however, does not imply any such term. Certain 
debtors who were not in a position to pay cash to 
their creditor in repayment of the amount found 
due on adjustment of accounts entered into an 
agreement with their creditor to pay the debt in 
a specified manner. The agreement, after reciting 
the amount admitted to be due provided inter 
alia. “In exchange whereof we shall sell our 
properties and estate to you.we shall com¬ 

plete the transaction within two months. If there 
be any default on our part in this respect, then 
you shall be entitled to have the same completed 
by taking legal proceedings.” The document 
provided for liquidation of certain amounts by 
transfer of specified properties and finally con¬ 
tained an undertaking by the debtors to pay the 
balance with interest at a certain rate. In pursuance 
of the agreement the debtors conveyed certain 
properties and arranged for payment of certain 
amounts, but they failed to convey some other 
properties and to make any payment in reduction 
of the outstanding balance. The creditor sued the 
debtors for money lent and advanced on the basis 
of the promise to repay the loan. 

Held, that the agreement was a valid and un¬ 
conditional agreement by reason of the general 
provisions of the law of contract quite apart from 
S. 62, but that no term could be inferred provid¬ 
ing for revival of the original debt on failure to 
carry out the new agreement; on the contrary the 
words “in exchange thereof” were strong evidence 
that the parties intended to wipe out the debts as 
such, once for all, and to substitute for them new 
and permanent obligation set forth in the agree¬ 
ment. (Panckridqe, 7.) Brijmohan v. Maha- 
beer. 63 Cal, 194=166 I.C. 78i=9 R.C. 614= 
40 C.W.N. 808, 
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! S. P. L. Firm. 162 I.C. 388=9 R.R. 213=A.I. 
R. 1936 Rang. 396. 

-S. 62— Novation—Essentials of — Subse¬ 
quent contract has to be completed. 

Where the debtors execute a pronote in favour 
of the creditors and subsequently they execute a 
bond for the same consideration, but there is a 
condition precedent to the validity of the bond 
which is not fulfilled there is no novation of 
contract and the suit on the pronote is maintain¬ 
able. ( Tek Chand and Abdul Rashid, JJ.) Prem 
Das Radha Kishen v. Mahomed Hussain 
Khan. 162 I.C. 882 (2)=8 R.L. 965=A.I.R. 
1936 Lah. 51. 

-S. 62— Novation—Oral promise to pay fol- 

lowed by execution of promissory note — Oral 
agreement—If merged in promissory note. 

There is nothing in law making it imperative 
that a transaction of debt should be reduced to 
writing. Oral promise to repay is enough to im¬ 
pose an obligation on the debtor. The contract 
of debt is complete whether the oral promise to 
pay is immediately followed by the execution of 
a promissory note or not. It may in such circum¬ 
stances serve either as a security or a conditional 
payment of the debt and the oral agreement to 
pay is not extinguished nor does it merge in the 
promissory note. If the obligation to pay is 
proved to exist independently of the promissory 
note, the question whether it arose antecedent to 
or contemporaneous with the execution of the 
promissory note becomes immaterial. (Stone, 
C.J. and Niyogi, 7.) Ananda Namdeo v. Punda- 
lik Tukaram Chaudhary. 167 I.C. 673=9 R. 
N. 196=A.I.R. 1936 Nag. 225. 

-S. 62— Novation—What co>ustitutes. 

Under S. 62 of the Contract Act there must be 
a present substitution of another contract for the 
original contract and not a mere agreement to- 
substitute one in future. 51 All. 799 and A.I.R. 
1928 Nag. 289, followed. (Bhide, 7.) Guran- 
ditta Mal Sant Ram v. Labhu Ram Lachhman 
Das. 163 I.C. 123=8 R.L. 1013=38 P.L.R. 155 
=A,I.R. 1936 Lah. 476. 


——S. 62 —If applies to cases of transfer of 
property. 

It is doubtful how far the provision of S. 62 
of the Contract Act will apply to cases of transfer 
of property. (Bennet, Mohammad Ismail and 
Verma, JJ.) Kanhaiya Prasad v. Mt. Hami- 
dan. I.L.R. 1938 All. 714=1938 A.L.J. 746= 
176 I.C. 492=11 R.A. 110=1938 A.W.R. (H.C.) 
408=1938 A.L.R. 634=1938 O.W.N. 642=A.I. 
R. 1938 All. 418 (F.B.). 

-S. 62 —Mortgage deed by husband and 

wife jointly—Second deed by husband alone as 
novation of the first—Effect of. 

Acceptance by a creditor of the sole liability of 
one of two joint-debtors is good consideration 
for his agreement to discharge other debtor from 
liability. So where husband and wife jointly 
execute a mortgage deed and subsequently a 
second mortgage-deed is executed by the husband 
alone, as novation of the first, the consideration 
for the execution of the second deed by husband 
is the rescinding of the obligation under first deed 
and the only extant deed of mortgage upon which 
a suit can be brought is the second deed. (Mya 
Bu and Dunkley, JJ.) U San Ya v. P. R. M. P. 


-S. 62- Novation — What constitutes— 

Acknowledgment of partnership debt by newly 
idmitted partner along with old partners 

Effect of. . , 

Novation of contract is not consistent with the 
original debtor remaining liable in any form. 
Hence where the partners of an existing firm 
ilong with a newly admitted partner acknow¬ 
ledge a certain amount to be due from the firm 
to their creditor, such an acknowledgment does 
lot amount to novation inasmuch as the prior 
lability of* the partners does not become extinct. 
(Fazl Ali, J., on difference between Manohar Ball 
i nd Chatterji, JJ.) Madho Prasad v. *Cornu 
Durr. 183 I.C. 179 (2)=5 B.R. 874=12 «*£• 
101 (2)=20 P.L.T. 825=A.I.R. 1939 Pat. 3iZ3. 

-Ss. 62—Novated contract—Breach— Kevi- 

/al of original contract. See Contract -N 

non. A.I.R. 1937 Lah. 816. 

-S. 62 —Proposal to discharge debt by exe 

:uting mortgage—If constitutes novation. 

If there is a proposal to u dlsc . h ^ f a re d v e erting 
executing a mortgage but the right of 
to original position is reserved unless the new 

transaction is complete, there is no tr Y.. 
and there is no bar to a suit on the original causer 
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of action. ( Beckett , J.) Kishen Lal v. Gohli. 
178 I.C. 754=11 R.L. 491=40 P.L.R. 689= 

A. I.R. 1938 Lah. 757. 

-S. 62— Scope. . . 

Section 62 presupposes that the original con¬ 
tract is still capable of performance. ( Mackney, 
J.) Pwarika V. Bhagawati. 186 I.C. 530= 
12 R.R. 270=A.I.R. 1939 Rang. 413. 

_S. 62— Suit on novated contract—Burden 

of proof. . 

In a suit based on a novated contract the plain¬ 
tiff must prove (1) the existence of liability 
under the original contract and (2) the extin¬ 
guishment of that liabilitv by the novated contract. 
(Facal AH and Chattcrji, JJ.) Shiba Prasad 
Singh v. Tincouri Ranerji 183 I.C. 855=5 

B. R. 999=12 R.P. 195=A.I.R. 1939 Pat. 477. 

_S. 62 and Central Provinces Debt Con¬ 
ciliation Act (II of 1933), S. 12— Novation 
Suit on original contract—If lies—Agreement be - 
fore the Debt Conciliation Board—Refusal to 
carry out—Suit on original debt — Maintain¬ 
ability. . ... , 

From S. 62 of the Contract Act it will be seen 

that a mere agreement to substitute a new con¬ 
tract does away with the necessity for perfor¬ 
mance of the first one. This is so even if there 
is an alteration in the original contract. So where 
parties come to some agreement before the Debt 
Conciliation Board and later on the debtor refuses 
to carry out his part of it, the creditor cannot 
fall back upon the original contract of debt and sue 
to recover the amount due. ( Grucr , /.) Syf.d 
Ahmad v. Ram Gopal Bhagwandeen. 183 I.C. 
478 = 12 R.N. 66=1939 N.L.J. 256=A.I.R. 1939 

Nag. 224. . t , 

,-Ss. 62 and 39— Parties to hand-note agree¬ 

ing to enter into new contract—Debtor not carry¬ 
ing out in entirety his part of agreement—Right 
of creditor to sue on hand-note. 

If the parties to a hand-note agree to substitute 
for the liability under it a new contract under 
which the debtor has to pay a certain amount 
down and to execute and register a mortgage- 
deed for the balance, but subsequently neither the 
debtor carries out his part of the promise relating 
to the payment of cash nor the creditor accepts 
the mortgage-bond the execution of which is a 
unilateral act of the debtor, there is no novation 
of contract within the meaning of S. 62 of the 
Contract Act, and the creditor is, therefore 
entitled to sue on the original hand-note. In such 
circumstances the provisons of S. 39 of the Act 
apply. The debtor having refused to perform 
his part of the contract in its entirety the creditor 
is at liberty to resile from his part of the con¬ 
tract in its entirety with the result that the parties 
are relegated to their own position under the hand- 
note. The mere registration of the mortgage- 
bond without the creditor accepting it by words 
or by conduct expressly or impliedly does not 
operate to relieve the debtor from meeting his 
obligation under the hand-note. (Varma and 
Manohar Lall, JJ.) Babu Lal Marwari v. 
Tulsi Singh. 6 B.R. 66=184 I.C. 705=12 R. 
P. 269=A.I.R. 1940 Pat. 121. 

_S. 63 —Remission of part of debt — Con¬ 
sideration — Necessity. _ .... 

For an agreement to remit consideration is 
necessary; but if the creditor,has actually remitted 
a portion of the debt due to him and not merely 

Q.. D —140 
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promised to remit it, no consideration is neces¬ 
sary. But actual remission is not completed until 
the creditor accepts the part payment in full satis¬ 
faction. ( King and Stodart, JJ.) Ramaswami 
v. Rudrappa. 187 I.C. 338 = 12 R.M. 715=1939 
M.W.N. 464 = 49 L.W. 684=A.I.R. 1939 Mad. 
688 . 

-S. 63— Scope—Remission by debtor about 

to become insolvent—Validity as against Official 
Receiver—Consul era lion for re m i ssi on—W ha t 
amounts to—Standing surety for debtor and join¬ 
ing him in executing mortgage — Sufficiency. 

Under S. 63 of the Contract Act, it is no doubt 
open to a promisee to remit his claim in whole 
or in part even without consideration. But when 
a person who is on the verge of insolvency pur¬ 
ports to make a remission the validity of that 
transaction as against the Official Receiver can¬ 
not be determined merely with reference to S. 63 
of the Contract Act. Where the remission is 
without consideration it would obviously be in¬ 
operative as against the Official Receiver in view 
of S. 53 of the Provincial Insolvency Act. Stand¬ 
ing surety for the debtor in connection with cer¬ 
tain loans and joining him in executing a mort¬ 
gage to his creditor cannot in law amount to con¬ 
sideration so as to validate a remission by a 
debtor on the verge of insolvency as against the 
Official Receiver. ( Varadachariar and Gentle, 
JJ.) Narasimharaju v. Official Receiver, 
East Godavary. 1940 M.W.N. 495=A.I.R. 1940 
Mad. 737. 

-S. 64—Contract wrongfully repudiated by 

a party—If becomes voidable at other party^s 
option. See Contract Act, Ss. 39, 64 and 65. 

44 C W N 11 

-S. 64—" Rescind”—Meaning of. 

Per Derbyshire, C.J.— The word “rescind” in 
S. 64 of the Contract Act from its context implies 
making the contract null and void ab initio. 

Per Nasim Ali, J. —In the Contract Act, the 
word “rescind’' has been used with reference to 
two classes of contracts, namely, (1) contracts 
which are executory and (2) contracts which are 
partly executed and partly executory. In case of 
contracts coming under the first head rescission 
denotes determination of all obligations under the 
contract. In cases of contracts which come under 
the second head it involves the determination of 
outstanding obligations. ( Derbyshire , C.J., Lort 
Williams and Nasim Ali, JJ.) International 
Film Co. v. Murlidhar Chatterjee. 44 C.W.N. 
U. 

-S. 64—' Rescinds* — Interpretation. 

The word ‘rescinds’ as used in S. 64, Contract 
Act, implies an “express and unequivocal cancel¬ 
lation of the contract.” Where a domestic ser¬ 
vant employed as sweeper of the house leaves his 
master without any notice and the master does 
nothing except engaging another person for doing 
the work the contract with the former servant is 
not necessarily rescinded by the master and hence 
the servant is not entitled to get the pay for the 
work done. ( Mackney , J.) Etbari v. Bellamy. 
176 I.C. 526=11 R.R. 54=A.I.R. 1938 Rang. 
207. 

-S. 64, 65 and 72— Applicability—Debtor of 

insolvent executing promissory note to creditor 
of insolvent on eve of insolvency and making pay¬ 
ment thereunder after the insolvency and after 
notice by Official Receiver—Transaction held to 
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be fraudulent preference—Right to recover pay¬ 
ments made—"Void Failure of consideration 

or in is take—If any. 

P. S. was indebted to N. S. and the latter in 
term was indebted .to S.A. On the eve of the 
insolvency of N.S., an arrangement was entered 
into under which in payment of the debt due from 
NS. to S.A., PS. gave a promissory note to 
S.A. for the amount due by P.S. to N.S. On 
the insolvency of NS., the Official Receiver 
attacked the arrangement as unreal and collusive 
and as amounting to a fraudulent preference, and 
the Court held that the arrangement which 
resulted in the promissory note was probably not 
real or bona fide, and that in any event it amount¬ 
ed to a fraudulent preference. Even after the 
adjudication of N.S. and after notice given by 
the Official Receiver to PS. demanding payment 
of monies due to NS. and prohibiting payments 
to S.A., P S. made certain payments to S.A.. these 
being endorsed on the promissory note. The 
Insolvency Court did not .accept the plea of P.S., 
based on these payments in answer to the claim 
of the Official Receiver. PS. then brought a suit 
against S.A. to recover the payments made by 
him and endorsed on the promissory note, on the 
"round that they had become repayable to him 
bv reason of the decision of the Insolvency Court. 

Held, (1) that S. 64 of the Contract Act did 
not apply, as that section only provided for re¬ 
payment by the person at whose instance or 
option the contract was rescinded and as S.A. did 
not rescind the arrangement, hut wanted to stand 
by it, PS. could not call in aid S. 64; (2) tier 
did S. 65 apply, for the transaction in the case 
being a fraudulent preference voidable at the 
instance of the Official Receiver as against tiic 
creditors, was not one which became ‘void’ within 
the meaning of S. 65; (3) that there was no 
failure of consideration; that the question of 
motive must be kept distinct from the question 
of consideration and the consideration for the 
promissary note, namely that S.A. should forego 
his claim against N.S. had never failed; (4) that 
there was also no ‘mistake’ as contemplated by 
S. 72, Contract Act, and P.S., having been a party 
to a fraudulent transaction and having made pay¬ 
ments with eyes open, it was impossible to sup¬ 
port his claim on any theory of mistake of fact; 
(5) and that therefore P.S. was not entitled to 
claim recovery of the amounts from S.A. 

(Varadachariar and Mockett, JJ.) Sivagami 
Achi v. Subra mania Chettiar. 168 I.C. 941 = 

9 R.M. 670=44 L.W. 722=1936 M.W.N. 897= 
A.I.R. 1936 Mad. 978. 
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Applicability. 

S. 65— Applicability . 


Per Vivian Bose, J. —S. 65 applies to agree¬ 
ments which have been void from their incep¬ 
tion as well as to contracts which became void 
subsequent to their making. 

Per Digby, J.— S. 65, Contract Act, does apply 
to agreements which are void by reason of illega¬ 
lity. (Stone, C.J., Bose and Digby, JJ.) Asa- 
ram v. Ludeshwar. I.L.R. (1939) Nag. 1=177 
I.C. 6-11 R.N. 109=A.I.R. 1938 Nag. 335 
(F. B.). 

S. 65—Applicability—Arrangement be- 


tween scavengers permitting one to do scavenging 
work in houses in which other was doing—Pay¬ 
ment received by the one for such work—Right of 
other to claim as restoration of benefit received. 
Sec Contract Act, S. 23. 1940 M.W.N. 342. 
S. 65— Applicability—Contract of surety - 


S. 65. 


Applicability. 

Become void. 

Contract by minor or ward. 
Contract contravening statute. 
Cause of action. 

Discovered to be void. 
Illustration (d). 

Impossible of performance. 
Marriage contract. 

Scope. 

Void contract. 

Void meaning. 

Unlawful agreement. 


ship in favour of Local Board in respect of con¬ 
tract of lease by contractor—Failure to comply with 
formalities—Suit on contract—Right to order res¬ 
titution. 

Where a contract of suretyship entered into with 
with a Local Board by a person standing surety 
for a contractor of lease of fisheries is discovered 
to be void on account of non-compliance with the 
formalities of the Act. S. 65 of the Contract Act 
would apply when S. 23 of the Contract Act does 
not apply, where advantage has been received by 
one or other of the parties and the Court can act 
ion the principle of quantum meruit. But when 
no advantage has been received, this cannot be 
done. (Davis, J.C . and Weston, J.) Bhumbho 
Metharam v. Dt. Local Board, Hyderabad.I. 
L.R. (1940) Kar. 347. 

S. 65—Applicability—Contract by trustee 


in contravention of scheme of management—Mo¬ 
neys advanced to trustee—Recoverabilit} . See 
Trust—Trustee. (1940) 1 M.L.J. 547. 

-S. 65 —Contract void from inception. 

Where a contract is void from its inception, it 
would fall within the terms of S. 65 as a contract 
which has become void; and money advanced on 
it would be recoverable. (Addison and Din Mo¬ 
hammad, JJ.) Dalip Singh v. J agat Singh. 182 
I.C. 220=12 R.L. 1=A.I.R. 1938 Lah. 721. 
-S. 65 —Applicability to minors. 


S. 65 of the Contract Act is not inapplicable to 
minors; and minors are not excluded from the 
persons who have to restore benefits in accordance 
with the section. It is the duty of Courts to 
protect the interests of minors; but it is no part 
of their duty to stretch the law to do injustice on 
behalf of minors nor to let them escape respon¬ 
sibilities which properly and* fairly fall upon 
them. (Reilly, C.J. and Venkataranga Iyengar, 
J.) Mothaji Lakshmichand Co. v. Mahomed 
Hussain Sheriff. 18 Mys.L.J. 246. . 

S. 65— Transactions entered by plaintiff 


with third person at defendant’s instruciions- 
Remittances by defendant appropriated to losses 
incurred—Suit by plaintiff for balance — counter¬ 
claim by defendant claiming amount so appropriat¬ 
ed alleging transaction entered by plaintiff to be 
void—If can succeed. 

Where in a suit for recovery of balance, ,n .*® s “ 
nect of transactions entered by the plaintiff W!tn a 
third person, arrived at after appropriating to tne 
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losses arising out of such transactions the defen¬ 
dant’s remittances, the defendant counter-claims 
the amount so appropriated on the ground that the 
transactions entered by the plaintiff arc void, the 
counter-claim falls to he dealt with as a claim for 
the restoration of an advantage under S. 65. But 
as the plaintiff has applied the amount or has be¬ 
come legally liable to meet losses arising from the 
carrying out of the defendant’s instructions, the 
plaintiff cannot be said to have received an ad¬ 
vantage within the meaning of S. 65. The fact 
that there was no privity of contract betwe'n the 
defendant and the third person makes no dilTcr- 
ence, if the plaintiff has incurred the liability to 
the third person on carrying out the defendant’s 
instructions. ( Lord Thankerton.) I Iarjivanlal v, 
Radhakison. 32 S.L.R. 235=1938 A.L.J. 77 
= 1938 M.W.N. 83=1938 A.W.R. (P C.) 7 
=4 B.R. 190=1938 O.A. 63=10 R.P.C. 127 
= 172 I.C. 330=1938 O.W.N. 10=1938 A. L. 
R. 4=1938 O.L.R. 1=A . I. R . 1938 PC. 4 
(PC.). 

Become void. 

-S. 65— Become void — Transfer set aside 

under S. 53. T P. Act—Right of transferee to re¬ 
fund of consideration. 

Where a transfer is set aside under S. 53, T.P. 
Act, the case is governed by S. 65, Contract Act, 
and the transferor is bound under S. 65 to restore 
to the transferee, the price that he has received 
in respect of the transfer. The transferee is not 
however entitled to recover the money spent in 
suing the creditors of the transferor, where he 
himself was a party to the conspiracy to defeat 
the creditors and was aware of all the facts. {Pol¬ 
lock, J.) Parashram v. Sadasheo. I.L.R. 
1937 Nag. 94=167 I.C. 703=9 R.N. 200=A. 
I.R. 1936 Nag. 268. 

-S. 65—Claim for relief under—Lease with 

Municipality found to be not executed in accord¬ 
ance with Municipal Act. See U.P. Municipal 
Act, S. 97. 1940 A.W.R. (H.C.) 243. 

-S. 65— Construction and scope — Only of 

Court to {live effect to provisions. 

S. 65 of the Contract Act provides very just 
and very beneficial compensation in the cases 
which it covers, and the Court ought not to cut 
down the plain meaning of its provisions in any 
way. {Reilly, C.J. and Venkataranga Iyengar, J .) 
Mothaji Lakshmichand Co. v. Mahomed Hus¬ 
sain Sheriff. 18 Mys.L.J. 246. 

Contract by minor or ward. 

-S. 65—Contract by minor or ward—Sale- 

deed executed by minor set aside—Award of com¬ 
pensation to vendee—Discretion of Court. See 
Specific Relief Act, S. 41. 1937 O.W.N. 1012. 

•-S. 65— Minor •over 18 and below 21 and 

having certificated guardian—Mortgage by — Frau¬ 
dulent concealment of minority—Suit by mortga¬ 
gee after majority—Rihgt to decree—Plea of mino¬ 
rity at time of execution of mortgage—If open Es¬ 
toppel — T.P. Act, S. 43— Applicability. 

Where a minor who is over 18 but bci ov 21 
years of age borrows money under a mortgage 
deed under a fraudulent concealment of the fact 
that he is a minor because a guardian had been 
appointed for him under the Guardians and Wards 
Act, the mortgagee cannot enforce the mortgage 
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against the minor even after he becomes a major, 
and v;et a decree for the amount cither under 
S. 65 of the Contract Act or under any other 
equitable principle. S. 65 cannot be availed of 
and does not apply to a case in which 1 licit never 
was and never could have been a contract. N T or 
can the transaction be upheld under S. 13, T.P. 
Act. S. 43 which is based on the principle of 
estoppel cannot apply to ihe case, as estopi>el 
cannot be pleaded again-t a statute so as to pre¬ 
judice a minor who enjoys the protection ul the 
law' {Sulaiman, C.J., Thom and Fennel, JJ .) 
Ajudhia Prasad v. Chandan L.\l. I.L.R. 
(1937) All. 860=170 I.C. 934 = 1937 A. L R. 
764=10 R. A. 195=1937 A.L.J. 688=1937 A. 
W.R. 661=A .I.R. 1937 All. 610 (F.B.). 

- S. 65 —Money advanced to pci son whose 

estate is under Court of !Cards—Right oj ireditor 
to recover money. 

The question whether a contract is void or voi¬ 
dable presupposes the existence of a contract and 
cannot arise in the case of a person who is dis¬ 
qualified from contracting by any law to which 
he is subject. S. 65 lias no application lo such 
a case in which there never could have been any 
contract. Where therefore the consideration for 
a promissory note consists of advances made to a 
inerson whose estate is under the superintendence 
of the Court of Wards and who is con.-equently 
[incompetent by S. 31, C.P. Court of Wards Act, 
to enter into any such contract, the contract is 
an absolute nullity and the creditor is nut entitled 
to recover the advance under S. o5. The fact 
that a Government ward is incompetent to enter 
into any contract, rules out of any action lound- 
ed on S. 65. {Subhcdar and Pollock, sl.J.Cs.) 
Chandradwaj Deo v. Artraran Dio. 31 N.L. 
R. (Supp.) 62=161 I.C. 351=8 R.N. 211 = 
A.I.R. 1936 Nag. 15. 

-S. 65 —Return of benefit derived—Limits 

of the rule. 

It cannot be said that in every case in wr.ich 
relief is granted to a minor he should be made 
to return the benefit derived by him from the con¬ 
tract. Nor could it be said that in no case can 
any person who seeks to avoid a contract enter¬ 
ed into by him in his minority be made lo pay 
compensation to the other party. No haul and 
fast rule can be laid down on the point. The 
absence of fraud or misrepresentation 011 the part 
of the minor coupled with the fact that the ven¬ 
dee was cognizant of the minority of the person 
concerned was held to disentitle the vendee in 
such a case from claiming compensation. 1 Tho¬ 
mas, C.J. and Zia-ttl-Hasan, J.) Baciiai v. Ha- 
yat Mohammad. 15 Luck. 265=185 I.C. 337= 
12 R.O. 219=1939 O.W.N. 1112=1939 A. 
W.R. (C.C.) 323=A. I.R. 1940 Oudh 119. 

Contract contravening statute. 

-S. 65 —Contract contravening statute — Ag¬ 
reement void ab initio —Madras Disinct Munici¬ 
palities Act, S. 69 —Lease in contravention of — 
Right to sue for damages for use and occupation 
—“Discovered to be void"—Meaning oj . 

The provisions of S. 65, Contract Act, apply to 
agreements which are void ab initio. The words 
“discovered to be void” in the section include such 
agreements. Leases granted by a Municipality, 
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c hi ^ d r 0 *? 0t ^°f lpIy r? ri ? 1 - Te W ir ™ cni \°* —S 68-T^r void owing to provision 
S. 69 of the Madras District Municipalities Act, \ 0 f law—Recovery of tnoney advanced—Cause of 
are merely agreements which are void ab initio, faction—Starting point. 1 

to which S. 65 of the Contract Act is applica¬ 
ble. The Municipality can therefore maintain a 
suit against the lessees for damages for use and 


occupation, though the leases themselves arc not 
enforceable at law. ( K.S . Menon, j .) Madura 
Municipality v. Raman Servai. 161 I.C. 46=8 
R.M. 764=1936 M.W.N. 85=43 L.W. 39= 
A.I.R. 1936 Mad. 98. 

-S. 65—Applicability—Lease invalid for 

non-compliance with Ss. 68 and 69, Madras Dis¬ 
trict Municipalities Act—Suit on—Right to relief. 
See T.P. Act, Ss. 105 and 107 . 47 L.W. 668. 

_-S. 65—Applicability—Sale by judgment- 

debtor in contravention of Sch. Ill, para. 11. C. 
P. Code—Effect of—Vendor’s right to refund of 
purchase money. See C.P. Code, Sch. Ill, para. 
11. I.L.R. (1937) Nag. 111. 

--S. 65 —Contract by Municipality not com¬ 
plying with requirements of statute—Right to sue 
for restoration of benefit . 

S. 65 of the Contract Act must be held to apply 
to agreements which are destitute of legal effect 
from their inception. An agreement which is 
merely unenforceable on account of a failure to 
comply with, certain forms or for want of giving 
expression to an agreement in the manner pre¬ 
scribed by law, e.g., contracts, which are unen¬ 
forceable by reason of non-compliance with Ss. 68 
and 69 of the Madras District Municipalities Act. 
When a party has not been guilty of any conduct 
which would disentitle him to come to Court, there 
is no reason why the principle of S. 65 should not 
be given effect to. (Pandrang Row and Abdur 
Rahman JJ.) Madura Municipality z/. Alagiri- 
sami Naidu. I.L.R. (1939) Mad. 928=187 
l C. 780=12 R.M. 764=50 L.W. 440=1939 
M.W.N. 821=A.I.R. 1939 Mad. 957. 

—-S. 65— Transfer amounting to transfer of 

occupancy rights—Transfer avoided—Transferee 
co-sharer, if can sue under S . 65. 

Where an occupany tenant executes a deed of 
surrender in respect of a field amounting to a 
transfer of occupancy rights, in favour of a 
fractional co-sharer in the village and the Iambar- 
dar gets the transfer set aside under S. 13, C.P. 
Tenancy Act. and enters into possession of the 
field the transferee co-sharer, whatever remedies 
he may have against the transferring tenant, is 
not entitled to recover under S. 65, Contract Act, 
from the lambardar the amount of the considera¬ 
tion paid by him. Having knowingly entered in¬ 
to a voidable contract with the object admittedly 
of cultivating the land himself, he has no remedy 
whatever under S. 65, Contract Act, against the 
lambardar, who has enforced the statutory right 
which he had the option to exerase. The land¬ 
lord was not a beneficiary under the voidable con¬ 
tract, was not mentioned in it and was not a 
party to it. The fact that he did derive benefit 
by his action in avoiding the contract is immate¬ 
rial. He received no benefit under the terms of 
the contract himself on which the plaintiff co- 
sharer is entitled to claim compensation from him. 

( Grille , J .) Gandsingh v. Gowardtian. 178 I. 
C. 656=11 R.N. 246=A.I.R. 1938 Nag. 451. 


When a transfer is void owing to a provision 
of law, so that a cause of action to recover the 
consideration under S. 65, Contract Act arises, 
time runs, ordinarily, from the date of the agree¬ 
ment. (Stone, C.J. and Clarke, J.) Gulam 
Hussain v. Mir Jakirali. 180 I.C. 457=11 R. 
N. 360=1938 N.L. J. 409=A.I.R. 1939 Nag. 
27. 

Cause of action. 

—-S. 65— Cause of action—Agreement void 


ab initio— Cause of action—Date of--Agree¬ 
ment discovered to be void during trtal—Right 
to relief. 

Normally if an agreement is void ab initio, the 
discovery that it is so within the meaning of S. 65 
of the Contract Act, must be held to have occur¬ 
red at the date of the agreement, because the par¬ 
ties must be presumed to have known the law, but 
the special circumstances of a case may enable 
the Court to say that the discovery was later than 
the date of the agreement. Where the discovery 
about the agreement being void is made after 
the filing of the suit, the Court is competent to 
grant relief in the very suit. 4 O.W.N. 25b and 
1936 O.W.N. 489, Foil. (Smith and Nanaoutty, 
JJ.) Raja Mohan Manucha v. Nisak Ait mad 
Khan. 12 Luck. 435=164 I.C. 945=9 R.O. 
108=1936 O.W.N. 1033=1936 O.L.R. 526= 
A.I.R. 1937 Oudh 87. 

S. 65— Agreement void ab initio —Contract 


discovered to be void during trial—Right to re- 
lief. 

S. 65 of the Contract Act is applicable even 
to agreements which are void ab initio. Where 
the plaintiff’s claim under the section is estab¬ 
lished, he should not be driven to filing another 
suit even though technically the cause of action 
may be said to have arisen when the contract was 
discovered to be void during the trial of the suit, 
where the defendant could not complain of any 
nrejudice. (Srivastava and Nanavutly, JJ.) Bho- 
la Nath v. Mahrani Kuar. 12 Luck. 185= 
162 I.C. 362=8 R.O. 364=1936 O.W.N. 489 
= 1936 O.L.R. 242=A.I.R. 1936 Oudh 280. 

Discovered to be void. 

S. 65—Discovered to be void—Applica¬ 


bility—“Discovered to be void”—Contract by cor¬ 
poration not in form prescribed by statue—Suit 
on basis of—Maintainability. See Mysore Dis¬ 
trict Board’s Regulation, S. 36. 15 Mys L.J. 
395 

S. 65—Applicability—Agreement void 


under S. 24—“Discovered to be void”--If c £Y e J"* 
Agreement void at inception under S. 24—Right 
to relief. See Contract Act, Ss. 24 and 65. 39 

Bom.L.R. 1124. 

Illustration (d). 

-S. 65, Ill. (d)— Departure from English 


law. 


Per Nasim Ali, /.—Illustration (d) to b. 65 of 
the Contract Act provides for restitution to 
party who commits breach, where the breach 
not wilful and the contract becomes void by reason, 
of some event which the promisor could not Pre 
vent. The provisions of S. 65 are a 'Pj ” 
from English law to this extent and tms depar 
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ture lias been made on grounds ol equity and 
justice. The equity is in favour of the person 
whose failure was not wilful. ( Derbyshire, C.J, 
Lort Williams and Nasim AH, //.) Internation¬ 
al Film Co. v . Murlidhar Chatterjee. 44 C,W. 
N. 11. 

Impossible of performance. 

-S. 65 —Impossible of performance — Agree¬ 
ment to purchase plot after sanction of Munici¬ 
pality to ‘ layout’ scheme—Earnest money paid — 
Sanction suspended by Deputy Commissioner — 
Vendor, if bound to refund earnest money. 

A ‘layout’ scheme for constructing small resi¬ 
dential houses on plots was sanctioned by the 
municipality. After the sanction, a person enter¬ 
ed into an agreement with the owner of the plots to 
purchase one for certain price and paid the earn¬ 
est money. The foundation of the agreement 
was the permission to convert the plots into a 
site where the residential buildings and roads could 
be constructed. The sanction was subsequently 
suspended by the Deputy Commissioner. 

Held, that as the very foundation of the con¬ 
tract had been taken away and as for all practical 
purposes the contract had become impossible for 
performance, the vendor was bound to refund the 
earnest money. (Tek Chand, J .) Din Moham¬ 
mad v. D. R. Sethi. 174 I.C. 926=10 R.L. 
626=40 P.L.R. 454=A.I.R. 1937 Lah. 781. 

Marriage Contract. 

-S. 65 —Marriage contract—Breach of pro¬ 
mise of marriage—Liability to restore ornaments 
given to bride. 

The plaintiff sued to recover the value of cer¬ 
tain ornaments which he had presented to the 
defendant’s niece on his agreeing to marry her 
to the plaintiff's son. It was found by the Court 
that the breach of the contract of marriage took 
place on the side of the plaintiff, and that the 
plaintiff’s son and subsequently the defendant’s 
niece had since been married. 

Held, that as both the prospective bride and the 
bridegroom had since been married, the contract 
of marriage between them became void, but that 
as there was nothing to show that the defendant 
had any of the ornaments in his possession, the 
presumption was that the girl had them and that 
the girl, having been married was presumably 
out of the control of the defendant who could 
not, therefore, be said to have received any ad¬ 
vantage from the plaintiff under the contract of 
marriage, and consequently, the defendant could 
not be made liable to the plaintiff either for the 
return of the ornaments or, for their value under 
S. 65 of the Contract Act. ( Srivastava, Ag. C.J. 
and Smith, J.) Jagannath Prasad v. Munno- 
Lal. 12 Luck. 478=165 I.C. 247=9 R.O. 175 
= 1936 O.W.N. 879=1936 O.L.R. 605=A.I. 
R. 1937 Oudh 10. 

■S. 65 —Money paid to defendant as consi¬ 
deration for arranging marriage of his sister's 
daughter with plaintiff's brother—Marriage not 
arranged—Suit to recover money paid — Maintaina¬ 
bility. 

A suit is maintainable for the recovery of the 
money actually paid by the plaintiff to the defen¬ 
dant as a consideration for the latter arranging 
the marriage of his sister’s daughter with the 
’^plaintiff's brother, which he failed to do. The 
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provisions of S. 65 of the Contract Act are ap¬ 
plicable to such a case. (Mahomed Noor, J.) 
Sonphula Ki’ik t 1 . Cansuki. 1937 P.V/.N. 175 
= 3 B R. 675 = 10 R.P. 90=169 I C. 901 = 
A.I.R . 1937 Pat. 330. 

--S. 65— Scope—Contracts void from incep¬ 
tion—Marriage brokerage contract—Marriage not 
completed—Money paid—Right to recover. 

Contracts that are void from their inception, be¬ 
cause of an unlawful object or purpose, come 
within the scope of S. 65, Contract Act. Where 
therefore a person pays a certain amount to ano¬ 
ther in consideration of his arranging a marriage 
for him, but the marriage is not completed, a suit 
to recover the money paid is supportable as a suit 
for money had and received. ( Davies, J.C. and 
Mehta, A. J.C.) Sadhusing Fateh sing v. Tha- 
mandas Valiram. 31 S.L.R. 170=171 I.C 
1005=10 R.S. 732=A. I. R . 1937 Sind 211. 

Scope. 

—-S. 65—9 cope—Assignment of mortgage 

rights—Mortgage declared void—Liability of mort¬ 
gagee to refund consideration to assignee. 

Where after the assignment of mortgagee rights 
the mortgage is declared void ah initio, the consi¬ 
deration for the assignment fails, and the mort¬ 
gagee is, therefore, liable to refund the money 
received by him to the assignee. (Abdul Rashid, 
J.) Haji Ghulam Mohammad r. Ffroze. 181 
I.C. 353=11 R.L. 816=40 P.L.R. 528=A. 
I R • 1938 Lah. 566. 

-S. 65 —Money belonging to plaintiff 

j 'wrongly obtained- by defendant under contract 
icith another person—letter not held out by plain¬ 
tiff as agent — Plainttiff’s right to recover amount. 

Where money belonging to the plaintiff was 
wrongly obtained by the defendant from another 
person under a contract with him and such person 
was not an agent of the plaintiff and was not held 
,out by the plaintiff as such, the plaintiff is en¬ 
titled to recover the amount from the defendant. 
S. 65 of the Contract Act may not apply directly 
to such a case but the same principle would applv. 
(Jack, J.) Karala Valley Tea Co., Ltd. v. 
Lachmi Narayan Agarwala. 180 I.C. 141 = 11 

R.C. 652=68 C.L.J. 94=A.I.R. 1939 Cal. 
14. 

S. 65 Money borrowed on mortgage ap¬ 
plied to pay-off business debts and not' for the 
benefit of defendants—No relief under S. 65. 

Where the recitals in a mortgage deed suggest 

* s ,ikel y *° have been applied to pay¬ 
off business debts and is applied to pay-off busi¬ 
ness debts and not applied in any manner for the 
benefit of defendants there is no right to relief 
against the defendants under S. 65. ( Varada- 

chariar and Mockett, JJ.) Venkatrama Iyer v. 
Balayya Yesuthasan. 165 I.C. 478=9 R.M. 
260=44 L.W. 725=1936 M.W.N. 468=A I. 
R. 1936 Mad. 595. 

- -S. 65 —Mortgage bond by wife to com¬ 
plainant for withdrawal of criminal prosecution 
against husband—Major part of consideration ad¬ 
justed towards debt due by husband to complain¬ 
ant—Balance actually received by wife—If may be 
recovered. 

S. 65 of the Contract Act does not apply where 
the object of the agreement was illegal to the 
knowledge of both the parties at the time it was 
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made. It cannot be said that such an agreement 
is an agreement discovered to be void with¬ 
in the meaning of that section. A Bank start¬ 
ed a criminal case against A and some others 
under Ss. -100 420 and 120-B, I.P. Code, on the al¬ 
legation that thev entered into a conspiracy and de¬ 
frauded the Bank by withdrawing a large sum of 
money on insufficient securities. Under an ar¬ 
rangement between the parties that the criminal 
case would be withdrawn if the dues of the Bank 
from K were adjusted to the satisfaction of the 
Bank K’s wife mortgaged her properties to the 
Bank. Although the mortgage bond was osten¬ 
sibly drawn up as for consideration paid in cash, 
the major part of the consideration was really ad¬ 
justed towards her husband’s debt with the Bank, 
and she actually received only a small balance. 

Held that at the time when the mortgage bond 
was given and accepted, both the parties knew that 
its object or purpose was illegal and that, there¬ 
fore the small balance paid to K’s wife under the 
bond could not, therefore, be recovered back by 
the Bank. (Kasim Ah and Henderson. JJ.) 
Durgesh Nanihm Dassi V. Bhowanipur Bank¬ 
ing Corporation • 43 C.W.N. 260. 

.g 65— Scope — Procedure—Relief under — 
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Luck. 531=169 I.C. 785=10 R.O. 5=1937 O. 
W.N. 784=1937 O.L.R. 386=A.I.R. 1937 
Oudh 410. 

Void contract. 

-S. 65— "Void” contract—Meaning of — 

Benefit under—If confined to cases of mistake of 
fact. 

S. 65 of the Contract Act is not at all restricted 
to cases where there has been a mistake of fact. 
"Void" in S. 65 means “unenforceable in law" 
as provided in S. 2 (g) of the Act, and cannot 
be construed as meaning only void for the reasons 
stated in S. 23 of the Act. If a party has enter¬ 
ed into an agreement honestly believing it to be 
a valid contract, and has given money for other 
consideration to the other party to the attempted 
contract, but afterwards discovers, what he had 
no idea before, that there was a legal obstacle in 
the way of his attempted contract, there is noth¬ 
ing in the wording of S. 65 to preclude him from 
claiming the restoration of the benefit which he 
has given to the other party. (Reilly, C.J. and 
V enkataranga Iyengar, J.) Mothaji Lakshmi- 
chand Co. v. Mahomed Hussain Sheriff. 18 
Mys.L.J. 246. 

S. 65— Contract—Sale found to be void 


VJ hS- CUOPi - / I invutlTl - IXCIlti iinutr - . . .. . . . r 

TJZZilable to party suing as plaintiff to enforce -Vendee’s right to interest on purchase-money, 
agreement—Right to relief in the same suit. T,1C second part of S. 6a, Contract Act, namely 

B cannot be held that under S. 65 of the Con- “or to make compensation for it only comes into 


day when the advantage cannot be restored. 
Moreover interest on the money paid under void 
contract would only be payable after the advan- 


tract Act it is only when the person benefited 
under a void agreement conics to Court to get 

Sn e U n t”V fi 't' restored "’to ^)as been refJsed to ' be restored Where 

d£e n to preof aphta- found .to be void for want of sanction of the 
fr^cotne, to 'Court to enforce such an agree- C-s-er an1 the f money 
ment„ and finds by the decision of the Court that 
it is unenforceable, from claiming the relief given 
by S. 65, provided lie can show that he has real¬ 
ty discovered that the agreement which lie believ¬ 
ed to be a good one is unenforceable in law and 
that he is not only pretending dishonestly that h( 

Xn't"™ 'never "under" a” ™ the daimTor intent 

al Nor is it necessary' for such plaintiff to seek the ground of negligence on the P a . ‘ °. £ ‘ he ®? t a ™ 

his remedy in a separate suit. Provided all the m oyer'ookmg the P™ v ‘3 s of tl ’ e n ' aW (1 “ ,' a \ v 
materials are before the Court on which the ques- equally the duty of the vendee to_know'the tew. 
t on of the restoration of the benefit by the defen- (Add,son and Ram Lall.JJ .). __Disiwct_H°_akd, 


laid to the vendee after the Commissioner had 
refused his sanction and it is not proved that this 
noney had earned any interest in the hands of the 
District Board, the vendee is not entitled to any 
interest from the date when the money had been 
iaid by the vendee to the District Board to the 
late of institution of suit for damages. More- 

.. i . _ J_ 


<lant can be tried, the plaintiff can get the remeu\ 
in the same suit and the defendant cannot reason¬ 
ably plead that he is taken by surprise in the 
matter. (Reilly, C.J. and Venkataranga Iyengar, 
J.) Mothaji Lakshmichand Co. v. Mahomed 
Hussain Sheriff. 18 Mys.L.J. 246. 

-S. 65 —Suit on mortgage—Mortgage found 

invalid—Mortgagee, if can recover mortgage. 

Section 65, Contract Act, not only applies to 
agreements and contracts but also to transfers ot 
property. Where therefore a mortgage is found 
invalid, a mortgagee can recover the mortgage- 
money under S. 65, if he prays for such reliet 
in the mortgage suit. But when the mortgagee 
neither claims such relief in his mortgage suit nor 
in the memorandum of appeal filed against the 
decree in such suit, he cannot be granted relict 
under S. 65, but his remedy lies by a separate 
suit. (Thomas and Zia-ul-JIasan, JJ.) Raja Mo¬ 
han Manucha v. Manzoor Ahmad Khan. 13 


Fekozepore v. Balwant Rai. 187 I.C. 742 1 Z 
R.L. 490=A.I.R. 1939 Lah. 564. 

-S. 65—Suit under—Lease found void— 

Suit for premium. See Limitation Act, Arts. 
65, 97 and 116. A.I.R. 1936 Pat. 462. 

“Void, meaning.” 

S. 65—"Void” meaning — Transaction 

_ » » 11 * Iff 


- . V* V » - - -f . jpp 

amounting to fraudulent preference—If “viod * 
See Contract Act, Ss. 64, 65 and 72. 44 L.W. 
722. 

Unlawful agreement. 

S. 65 —Unlawful agreement—Moneys paid 


under. 

S. 65 includes and applies to contracts void ao 
initio. The criterion which causes the Court to 
say that it will or will not assist the parties to 
recover the moneys paid under an unlawful agree¬ 
ment is not whether they have had locus peniten- 
tiae before carrying out the purpose of the traua 
but whether it would be contrary to morality ana 
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public policy to give the parties assistance in a 
Court of Law, where the purpose of the fraud 
has actually been wholly or partially success¬ 
fully carried out. 35 Cal. 551, Rcl. on. ( Bagu - 
ley and Mosclv, JJ.) Tone Bin v. Manual. 14 
Rang. 597=164 I.C. 522=9 R.R. 107=1936 
Cr.C. 721 = A . I. R. 1936 Rang. 358. 

-Ss. 65 and 70 —Scope and distinction — 

Compensation for act done or thing deliz'ered — 
Right to apart from contract . 

S. 65 of the Contract Act proceeds on the 
basis of there having been a contract. S. 70 on 
the other hand does not require the existence of 
a contract for its application. S. 70 provides for 
a case where (1) a person lawfully does anything 
for another person, or delivers anything to him, 
(2) the lawful act or delivery is not intended to 
be done gratuitously, and (3) the other person 
enjoys the benefit thereof. If these three condi¬ 
tions are fulfilled, the section applies and the latter 
person is bound to make compensation to the for¬ 
mer in respect of or to restore, the tiling so done 
or delivered. The compensation to be made is in 
respect of the benefit enjoyed by the second 
person. (Rarlcc and Tyabji, JJ.) Pallonjee 
Edultee & Sons v. Lonavala City Municipailty, 
I.L.R. (1937) Bom. 782=10 R.B. 217=171 
I.C. 660=39 Bom.L.R. 835=A.I.R. 1937 
Bom. 417. 

-S. 68—Applicability—Mahomedan minor— 

Mortgage by de facto guardian—Mortgage by— 
Decree on—Fresh mortgage to pay off—If binds 
minor. See Mahomedan Law — Minor. (1939) 
2 M.L.J. 463. 

- S. 68— Applicability—Hindu minor — Con¬ 
tract by guardian to sell land and receipt of earn¬ 
est money—Sale not completed—Righ to recover 
earnest money from minor's estate. 

A covenant by the guardian of a Hindu minor 
to sell immovable property of the minor cannot 
be enforced against him, although if a conveyance 
had been executed by the guardian the vendee 
would have obtained a valid title to the property 
on account of pressing necessity for such a sale. 
Earnest money paid by the vendee to the guardian 
is not recoverable from the minor or his estate. 
Such money is paid as a gu ran tee or security for 
the performance of the contract which in law is no 
contract at all. It cannot be regarded as having been 
paid to the guardian for the necessaries or bene¬ 
fit of the minor. S. 68 of the Contract Act does 
not appy, and the vendee cannot therefore recover 
it under S. 68 or under Hindu Law as having 
been paid for the benefit of the minor's estate. 
{Leach, C.J. and Madhavan Nair, J.) Rachu- 
nathan v. Ravuthakanni. I.L.R. 1938 Mad 
928=182 I.C. 654=12 R.M. 119=48 L.W. 
112=1938 M.W.N. 779=A. I. R. 1938 Mad 
765=(1938) 2 M.L.J. 277. 

-S. 68— -Applicability—Money advanced to 

guardian—Liability of minor—Burden of proof — 
Duty of creditor. 

In a case where a creditor seeks to make the 
estate of the minor liable for advance made for 
necessaries (including in term advances made for 
necessary purposes), mere bona fide enquiry by 
the creditor into the existence of the necessity and 
advance in good faith thereafter will not suffice, 
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but at the same time the creditor should not be 
required to prove actual application of the money. 
j° require this of the creditor is to ask him to 
do the impossible. The creditor is required to 
pro\e the circumstances oi the minor’s estate, the 
absence ol any other source Irom which the neces¬ 
sity could be met at the time of transaction and 
the suitability ol the necessity having regard to 
the social status and the condition in life of the 
minor If these are established, and the creditor 
has advanced money for meeting such necessaries 
after satisfying himself about the same, the cre¬ 
ditor is entitled to a decree against the estate of 
the minor unless it is proved by the other side 
that the guardian did not actually’apply the money 
for necessary purposes. ( Vivian Bose and Bura- 
mk. JJ.) Sadasheo Balaji v. Shankar Goyixd. 
175 I.C. 494=10 R.N. 451=A.I.R. 1938 Nag. 
68. 

-S. 68 —Burden of proof. 

In the case of necessaries supplied to an infant, 
the onus of proof lies on the creditor. He has’ 
to show first that goods or the money which repre¬ 
sents them arc suitable to the condition in life of 
the infant and secondly that thev are suitable to 
his actual requirements at the time; or in other 
words that the infant has not got a supply from 
other sources. (Lilian Bose. J.) Sadasheo Bala- 
rf v. Hiralal RaM r, opal. I.L.R. (1939) Nag 

592=175 I.C. 149=10 R.N. 437 = A. I. R. 1938 
Nag. 65. 

S. 68 —Claim arising under—Rein ibm se¬ 
nt cut—Extoit of right. 

Where a claim does not arise out of a contract 
at all but under the special provisions of S. 68, 
the plaintiff is only entitled to reimbursement out 
of the minor's estate and nothing more and he 
cannot claim any interest on the amount claimed. 
Grille, J.C.) Ramchandra v. Hari. A.I R 
1936 Nag. 12. 

———-S. 68 —Contract by guardian of minor — 
Liability under—Creditor advancing money for 
necessaries of minor—Right of re-imbursement — 
Bight to interest—Limitation for suit. 

It is a well-settled principle of the general law 
that a guardian cannot impose a personal liab'litv 
on his ward and therefore a minor cannot be 
bound by a personal covenant in a contract by his 
guardian. 1 be minor’s personal law mav. how- 
ever, affect the position. S. 68 of the Contract 
Act allows a person who has supplied a minor 
with necessaries such as maintenance and litiga¬ 
tion expenses to reimburse himself from the 
minor s property; and he can also claim interest 
on equitable grounds; and a fair rate would be 
the Court rate of 6 per cent, per annum. Arts. 69 
and 120 of the Limitation Act would apply to a 
suit by the creditor to recover from the minor 
mornes advanced by him for necessaries. {Leach, 
C.J. and Patanjali Sastri, J.) Rajarathna 
Chethar v. Shaick Mahboob Sahib I L R 
(1940) Mad. 27= (1939) M.W.N. 798=50 L. 
W. 323=A. I. R. 1940 Mad. 106. 

--—S. 68 —Essentials to be proved. 

Under S. 68 it must be shown not only that 
the moneys were to be expended on goods suita¬ 
ble to the condition in life of the infant but also 
that they were suitable to her actual requirements 
at the time of sale and delivery. As any one who 
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supplied necessaries to an infant is in the posi- ing and instruction whereby the minor may pro- 
sition of a legal creditor, so anyone who advances fit himself afterwards, and also money to enable 
money to an infant for the purpose of procuring him to obtain these necessaries. For example, 
necessaries is entitled to stand in the position of a the term includes costs incurred in defending a 
legal creditor. ( Roberts, C.J. and Dunkley, J .) suit to save the minor’s property and to defend 
Daw Nyun v. Maung Nyi Pu. 178 I.C. 680= him in a criminal prosecution; so also reasonable 
11 R.R. 258=A.I.R. 1938 Rang. 359. marriage expenses of a minor himself or a sister 

-S. 68 — Loan taken by guardian for neces- or other coparceners and such religious cere- 

sity — Liability of minor’s estate. _ monies as the minor would have had to perform if 

if a loan is taken by a guardian on behalf of he had been an adult. (Case-law referred), 
a minor for the purpose of some necessity or for But where a guardian of a Hindu minor bor- 
the benefit of the minor’s estate, the minor’s estate rowed money for Divali expenses, 
is liable. 49 All. 52 followed. ( Thom and Baj- Held, that the amount would not be allowed as 
pai, JJ.) Benares Bank, Ltd. v. Dip Chand. it was not necessary. ( Vivian Bose , J.) Sada- 
160 I.C. 64=8 R.A. 560=1936 A.W.R. 87= sheo Balaji v. Hiralal Ramgopal. I.L.R. 
1936 All. L.R. 44=1936 A.L.J. 155=A.I. (1939) Nag. 592=175 I.C. 149=10 R.N. 437 
R. 1936 All. 172. =A.I.R. 1938 Nag. 65. 

._S. 68 — Liability of minor under transac- - S. 69. 

tion by guardian—Test of—Alienation by guardian Applicability. 

— Distinction. m Bound by law to pay. 

It is one thing to lay down set of rules with Claim under, 
respect to a transaction which denudes a minor of Co-tenant paying rent, 

his property, or a part of it, and quite another to Contribution. 

determine whether money and articles supplied to “Interested in the payment of money.” 
him which add to his property or to his conveni- Payment of rent or Land Revenue, 
ence and comfort are necessaries or benefits with- Scope of. 

in the meaning of S. 68 . 1 he test of ‘fair and Applicability, 

proper’ can be applied in both cases, but the stan- -g 59 — Applicability—Contractual obliga¬ 

ted must necessarily differ for what is fair and t [ ons% 

proper in the shape of benefits conferred or com- p er Henderson, J. —S. 69 of the Contract Act 
forts supplied, may not be fair and proper in the a ppfi es to contractual obligations. ( Henderson and 
case of an alienation. One important point ?t\Latifor Rahman, JJ.) Biraj Krishna Mukher- 
distinction between the two classes of cases is this: TIA v . Purna Chandra Trivedy. I.L.R. (1939) 
in the case of an alienation where necessity is 2 Cal. 226=188 I.C. 116=12 R.C. 648=69 
alleged, enquiries made in good faith protect the c.L.J. 550=43 C.W.N. 831=A.I.R. 1939 
transferee, whereas in the case of necessaries Cal. 645. 

such considerations are irrelevant. Then again -g 59 — Applicability — "Interested — 

an alienation by a minor would be void whatever I Meaning — Purchaser of property in Court sale — 
the purpose for which it was made, but in the Payment of arrears of Government revenue to set 
case of necessaries supplied to him it is immate- aside revenue sale — Property later declared to be- 
rial whether the order comes from him or from \ on g to anther — Right to reimbursement of 
his guardian, in both the cases the test is pre- revenue paid by purchaser . 

cisely the same: the suitability of the goods sup- j n execution of a decree on a mortgage certain 
plied, or the benefits conferred, having regard to properties were put up for sale and purchased 
the social status and condition in life of the minor, by t he plaintiff. After such purchases the plain- 
and to his actual requirements at the time of the t jfj f oun d that the kandayam due on the lands for 
transaction. ( Vivian Bose, J .) Sadasheo Bala- some years had not been paid and that the lands 
ji v. Hiralal Ramgopal. I.L.R. (1939) Nag. had been sold for recovery of arrears of kanda- 
592=175 I.C. 149=10 R.N. 437=A.I.R. 1938 yam> In order to get the sale cancelled he had 
Nag 65. .to pay some amounts. Later it turned out that 

--S. 68 — Marriage expenses of male Hindu the sa i e j n his favour was ineffectual and that the 

minor — Advances for — If amounts to supplying i an ds belonged to some one else. Plaintiff 
him with necessaries. thereupon brought a suit to recover the kanda- 

Advancing of funds to a male Hindu minor for yam paid by him from the person who was dec- 
meeting his own marriage expenses, is not sup- lared to be the owner. It was pleaded that the 
plying him with necessaries suited to his condi- payment by the plaintiff was voluntary and there- 
tion in life within the meaning of S. 68 , Con- f ore he could not have any right to recover the 
tract Act. ( Punarik, J•) Tikki Lal v. Komal- same. 

chand. 1940 N.L.J. 358. Held, that the plaintiff, at the time of the pay- 

_ _ S. 68 — "Necessaries" . ment, apparently had interest in the properties 

Goth supplied to a minor and cash lent to him which he sought to protect by paying off the 
to effect necessary repairs in his house are “neces- arrears, that the payment was for protecting what 
saries” within the meaning of S. 68 . ( Grille, the plaintiff thought bona fide was his interest at 

J.C.) Ramachandra v. Hari. A.I.R. 1936 the time, because he purchased the properties in 
Nag. 12. Court sale, and that later events did not afreet nis 

--S. 68 —“ Necessaries "— Meaning of—If right to recover the money from the p e / s ? I )~i v - 

confined to goods. should have paid the kandayam. CAbdul 

The term ‘necessaries’ is not confined to goods and Singaravelu Mudaliar, JJ.) Veerappadevjaru 
I t can include other things such as good teach- v. Mahantadevaru. 18 Mys.L.J. (290. 
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1 ■ S . 69—Lambardar and co-sharers—Suit by 

former for recovery of arrears of revenue paid 
by him on behalf of latter—Maintainability in 
Civil Court. See C.P. Land Revenue Act, 
S. 152. A.I.R. 1939 Pat. 497. 

- - S . 65 —Mortgage—Payment of—Revenue 

and Land tax by mortgagee—Right to reimburse¬ 
ment—Suit for such mone 3 ’—Sale of mortgaged 
property—If barred. See Transfer of Property 
Act, S. 72. A.I.R. 1936 Rang. 47. 

-S, 69 — Applicability—Mortgagor and mort¬ 
gagee—Mortgagee obtaining land in compromise of 
mortgage stiit—Arrears of land revenue due by 
mortgagor—Threatened sale—Payment by mort¬ 
gagee—Right to be reimbursed. 

Where a mortgagee obtained a land in compro¬ 
mise of his suit ob the mortgage and it was 
threatened to be sold for arrears of land revenue 
in respect of the period when it was in the pos¬ 
session of the mortgagor, and the mortgagee pays 
it and wards off the sale, he is entitled to claim 
reimbursement from the mortgagor who was both 
by the T. P. Act and Revenue law, bound to pay 
the land revenue. ( Puranik , 7.) Amkit Waman 
v. Mahadeo. 1940 N.L.J. 337=A.I.R. 1940 
Nag. 285. 

Bound by law to pay. 

-S. 69 “Bound by law to pay”—Putnidar 

transferring interest—Transfer not registered in 
zamindar's serista—Liability for rent. See Ben¬ 
gal Putni Regulation, S. 13. 63 C.L.J. 287 
=40 C.W.N. 1037. 

Claim under. 

—* -S. 69 —Claim under—Condition that may 

give rise to. 

The liability for which payment may be made 
under S. 69 of the Contract Act, need not be sta¬ 
tutory. A contractual liability by the defendant 
to pay the amount which the plaintiff with a view 
to protect his own interest has to pay, would en¬ 
title the plaintiff to be reimbursed by defendant 
for the amount paid by him. Any person substi¬ 
tuted to the position of the defendant would also 
be equally liable. ( Iqbal Ahmad and Dajpni, 
77.) Angnelal v. Sidh Gopal. 189 I.C. 60 = 
1940 A.L.J. 320=1940 A.W.R. (H.C.)183 
= 13 R.A. 76=A.I.R. 1940 All. 214. 

-S . 69 — Limitation . 

In the case of a claim to reimbursement under 
S. 69, Contract Act, on a contract either express 
or implied to reimburse, the limitation is three 
years from the date on which the money was 
paid. {Bose, 7.) Totaram Jawaharlal v. Ha- 
rischandra Harkisan. 174 I.C. 7=10 R.N. 
342=A.I.R. 1937 Nag. 402. 

Co-tenant paying rent. 

■ ■ *■—S. 69 — Co-tenant paying rent—Right to 
contribution. 

Where in a suit for contribution between co- 
tenants, the defendant co-tenants prove an agree¬ 
ment between them and the plaintiff, whereby the 
plaintiff alone had agreed to pay the entire rent 
due from the co-sharers jointly, the plaintiff is 
not entitled to claim contribution in respect of 
the rent paid by him in pursuance of the agree¬ 
ment. So also where in the suit for contribution 
the plaintiff impleads a transferee from one of 
the co-tenants and two landlords on the ground, 
that the transferee has wrongly paid rent to the 
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landlords and claims a refund of the amount from 
the landlords, his claim to be so reimbursed by 
the landlords is not maintainable in the suit for 
contribution, as there is no mutuality between the 
landlords on one hand and the co-sharer tenants 
on the other and they do not come within the 
Provisions of S. 69, Contract Act. Nor can the 
plaintiff claim any contribution from the trans¬ 
feree, when he was not impleaded as defendant 
to the rent suit and his jama was separately 
recognized by the landlord. Having once dis¬ 
charged his liability with respect to the portion 
which appertains to him he cannot he said to be 
a person within the meaning of S. 69, who was 
bound to pay what the plaintiff was required to 
pay. (Khundkar, 7.) Joy Krishna v. Kali Kris- 
na. 43 C.W.N. 242=A. I. R. 1938 Cal. 413. 

Contribution. 

— -S. 69— Cause of action — Execution 

of mortgage—If amounts to payment. 

Plaintiff executed a mortgage in favour of a 
third person for an amount payable jointly by him¬ 
self and the defendant, and sued the defendant 
for contribution. 

Held, that the payment made by the plaintiff 
by way of executing the mortgage is not such a 
payment as would entitle him to bring a suit for 
contribution against the defendant unless and un¬ 
til the mortgagor redeems the mortgage by pay¬ 
ing up the mortgage money or the property is sold 
by the mortgagee in satisfaction of the mortgage, 
and that, therefore, his suit for contribution is 
premature. (Srivastava and Nanavutty, 77.) 
Raghubar Ratal v. Abdul Ghaftar. 12 Luck. 
45=161 I.C. 152=8 R.O. 303=1936 O.W. 
N. 301 = 1936 O.L.R. 144=A.I.R. 1936 Oudh 
253. 

Interested in the payment of money. 

-S. 69—“ Interested in the payment of 

money’’—Meaning of—Hindu reversioner — Pay¬ 
ment of Government revenue to avert revenue 
sale of estate—Right to reimbursement. 

Although a reversioner to the estate of the last 
male holder under the Hindu Law has no present 
interest in the estate left by the deceased owner, 
yet it is manifest that he is substantially inte¬ 
rested in the protection of the estate or its devo¬ 
lution. Consequently a reversioner who pays kan- 
dayam due to the Government from the estate 
in order to prevent it from being sold for non¬ 
payment of the kandayam by the limited owner 
or an alienee from the life estate holder, is en¬ 
titled under S. 69 of the Contract Act to claim 
1 reimbursement of the amount paid by him from 
wariah. 16 Mys.L.J. 399=43 Mys.H.C.R. 
the defaulter. ( Shankaranarayana Rao atid Abdul 

Ghani, 77.) Nagabhushana Bhatta v. Visves- 
,557. 

I~ S. 69— Interpretation—Insolvent fraudu¬ 
lently transferring land—Annulment proceedings 
by receiver—Creditor paying land revenue to avoid 
sale—If interested in such payment. 

The words “interested in the payment of money 
which another is bound by law to pay” might 
include the apprehension of any kind of loss or 
inconvenience or any detriment at any rate capa¬ 
ble of being assessed in money. Thus where an 
insolvent fraudulently transfers his land and 
during annulment proceedings by the receiver, the 
creditor pays the land revenue to avoid sale,’the 
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creditor is a person interested in payment of such 
money. A.I.R. 1914 Cal. 338, Foil. (Mosely, J.) 
S.R.M.A.R. Ramanathan Chettyar v. R.M. 
P. Chettyar. 172 I.C. 437=10 R.R. 253= 
A.I.R. 1937 Rang. 350. 

Payment of rent or land revenue. 

-S . 69 — Payment of rent or land revenue — 

Darpatnidar undertaking to pay putni rent Such 
rent paid by mortgagee from Darpatnidar to avoid 
putni sale—Mortgagee's right to be reimbursed by 

putnidar. . . 

A darputnidar who undertook in his lease to 
pay the putni rent to the Zamindar, executed a 
mortgage of his tenure. The mortgage-bond pro¬ 
vided that the mortgagee was at liberty to pay 
any rent payable by the mortgagor and recover 
that amount from the mortgaged property or frorn 
the mortgagor personally. The putni rent having 
fallen into arrears, the Zamindar advertised the 
putni for sale under Putni Regulation. The 
mortgagee avoided the putni sale by depositing 
the sum due and sued the putnidar and the dar¬ 
putnidar for the* recovery of that sum. 

Held, that the mortgagee was entitled to a de¬ 
cree not only against the darpatnidar but also 
against the putnidar who was “bound by law to 
pay” the rent within the meaning of S. 69 of 
the Contract Act. ( Ghosc and Mukherjea, JJ.) 
Gosta Behari Dutta v. Jiban Mall. 43 C.W. 
N. 852. 

-- S. 69— Mortgagee paying of} decree for 

arrears of land revenue to avert sale. 

There is no reason why a person legally bound 
to pay should be held to be not a person who is 
interested in the payment. As between a default¬ 
ing landholder and his mortgagee, the former is 
personally bound to pay and this initial liability 
does not cease because to protect his security, the 
mortgagee pays off the arrears. Moreover S. 125 
(Proviso), Central Provinces Land Revenue Act, 
does not override S. 65 (6), T.P. Act, which 
lays on the mortgagor, so long as the mortgagee 
is not in possession of the mortgaged property, 
the duty of paying all public charges accruing due 
in respect of the property. As between the mort¬ 
gagee and the mortgagor, the latter is primarily 
bound to pay the arrear and when the mortgagee 
pays off the arrear he is discharging the mort¬ 
gagor’s obligation with a view to protect his own 
interest. The case therefore clearly falls under 
S. 69, Contract Act. ( Niogi, J .) Mt. Mulabai 
v. Ba-lakdas. I.L.R. (1939) Nag. 246=178 I. 
C. 485=11 R.N. 232=A.I.R. 1938 Nag. 459. 

■ S, 69 —Mortgagee paying land revenue on 
mortgaged land—Right to reimbursement from 

mortgagor. . . ,, , 

In order that S. 69^ Contract Act, should apply, 

it is essential that there should be firstly a person 
who is bound by law to make a certain payment, 
secondly another person who is interested in such 
payment being made, and thirdly a payment by 
such last mentioned person. The question whe¬ 
ther the person on whose behalf the payment was 
made was interested in having made the payment 
does not arise. Where mortgagors are bound, m 
law to pay land revenue and the mortgagees being 
interested in such payment actually pay it to save 
the property, the mortgagees are entitled to be 
recouped under S. 69, Contract Act. ( Pollock, 
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/.) Balwantrao v. Tulsa Pandharinath. 171 
I.C. 740=10 R.N. 130=A.I.R. 1937 Nag. 
225. 

S. 69 —Payment by purchaser of property 


subject to charge. 

A purchaser of property subject to a charge, is 
alone liable to pay it and hence he is not entitled 
under S. 69 of the Contract Act to recover the 
amount paid by him from the person who might 
originally have been liable in respect thereof, either 
alone or along with the person who has made the 
payment. ( Bennet and Verma, JJ.) Nandan Sa- 
hu v. Fateh Bahadur Singh. I.L.R. (1940) 
All. 71=186 I.C. 519=12 R.A. 404=1939 A. 
W.R. (H.C.) 858=A.I.R. 1940 All. 104. 

— - -S. 69 —Putnidar paying arrears of land 

revenue in respect of separate account estate to 
prevent sale—Right to be reimbersed—Liability of 
co-sharer proprietors who had deposited their 
shares of revenue. 

A putnidar in respect of an estate comprising 
a separate account who pays the arrears of land 
revenue in respect thereof to save the estate from 
sale, is entitled to be reimbursed under S. 69> of 
the Contract Act. The fact that some of the co¬ 
sharer-proprietors had deposited their shares of 
the revenue does not affect his position, as such 
deposit does net take away from the liability of 
the entire separate account estate being put to 
sale for arrears of revenue. The putnidar is, 
therefore, entitled to be reimbursed by all 
the proprietors. (5*. K. Ghose and McNair, JJ.) 
Surath Nath Banerjee v. Alokenath Ray. 41 
C.W.N. 428. 

S. 69 —Tenant Paying rent due to land¬ 


lord—Rent m-ade payable by sub-tenant under re¬ 
gistered sub-lease—Suit against sub-lessee — Main - 
tainability — Limitation—Limitation Act, Arts. 61 
and 116. 

V brought two occupancy fields from B and T 
in 1916 and in 1918, and sublet them by a regis¬ 
tered lease for P and M for 7 years, with a con¬ 
dition that P and M should pay the rent of the 
fields to the landlords. P and M did not, how¬ 
ever, pay the rent for the years 1923-24 and 1924- 
1925. In 1925, V sold the fields back to B and 
7\ In 1927 the landlord sued V, T and D, the 
son of B for the rent of three years from 1923- 
1926 and obtained a decree against all on 
12—7—1927. To avoid a sale of the holding T 
paid the decree debt on 27—4—1929 and then sued 
V to recover the latter’s share of the debt, vii r., 
the rent of 1923-1925 and obtained a decree on 
7—2—1930. V paid off the decree amount on 
22—11—1930 and on 30—10—1933, he sued his sub¬ 
tenants P and M to recover the amount from 

them. " , . • 

Held, (1) that the suit was one contemplated 
by S. 69 of the Contract Act and was governed 
by Art. 61 of the Limitation Act and was in time, 
having been brought within three years 
date when he made the payment under TV decree; 

(2) that the suit was not one for damages tor 
breach of contract in writing registered and aia 
not fall under Art. 116 of the Limitation Act 

(3) that though V was bound by law to pay the 
amount under the decree obtained against him he 

was still a person interested in the ? 

the same, and the rent being ultimately payable by 
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the sub-lessees P and M, who were bound to pay 
the same. V was entitled to recover the same 
under S. 69, Contract Act, from P and M. (Pol¬ 
lock, J m ) Vishram v. Pannalal. I.L.R. (1940) 
Nag. 437=169 I.C. 298=9 R.N. 316=20 N. 
L.J. 73=A. I.R. 1937 Nag. 152. 

Scope of. 

-S. 69— Scope of. 

S. 69 of the Contract Act is intended to include 
the cases not only of personal liability, but all 
liabilities to payments for which owners of lands 
are indirectly liable, those liabilities being impos¬ 
ed upon the land held by them. It s not a correct 
view to take that the section is restricted only 
to a case of personal liability. ( Bennct and Ver- 
ma, JJ.) Nandan Sahu v. Fatf.h Bahadur 
Singh. I.L.R. (1940)A11. 71=186 I.C. 519= 
12 R. A. 404=1939 A.W.R. (H.C.) 858= A . 
I.R. 1940 All. 104. 

-S . 69—Words ‘ interested in payment of 

money’—Scope. 

The words “interested in payment of money” 
may include the apprehension of any kind of loss 
or inconvenience or at any rate, any deriment capa¬ 
ble of being assessed in money, ( Ismail and Parma, 
JJ.) Jagarnath Prasad v. Chunni Lal. 1940 
A.W.R. (H.C.) 458=1940 A.L.J. 511=A. 
I.R. 1940 All. 416. 

Ss. 69 and 70— Applicability — Co-owners. 


Ss. 69 and 70 of the Contract Act are applica¬ 
ble even as between co-owners and the fact that 
plaintiff also benefits by the payment made by him 
is no bar to his claiming reimbursement. ( Varada- 
chariar and Stodart, JJ.) Chengalroya Reddi v. 
Udaikavour. 167 I.C. 980=9 R.M. 493=44 
L.W. 214=A.I.R. 1936 Mad 752=71 M.L. 
J. 1 (Supp.). 

-Ss. 69 and 70—Applicability—Landlord 

and tenant—Irregular cultivation by tenant with 
ernment water—Levy of water-cess from landlord 
—Suit by latter against tenant—If one for ‘ 1 rent” 
or one for compensation—Jurisdiction of Revenue 
Court. Sec Madras Estates Land Act S. 3 (11), 
(1939) 2 M.L.J. 440. 

- Ss, 69 and 70 —Applicability — Patnidar hav¬ 
ing 2|3 share paying entire rent to prevent sale — 
Darpatnidar a>id Sepatnidar under other patnidar 
contracting with him to pay his patni rent to Za- 
inindar—Liability to contribute . 

A patnidar having two-thirds share in a patni 
paid not only his two-thirds share of the rent but 
also the remaining one-third in order to save the 
patni from sale. Thereafter he instituted a suit 
for contribution against the defendant who held 
darpatni and sepatni leases under the other patni¬ 
dar having one-third share in the patni, as under 
the said leases the defendant undertook to pay the 
patni rent due by him direct to the Zamindar. 

Held, that the defendant was not liable to con¬ 
tribute and that Ss. 69 and 70 of the Contract Act 
did not apply to the case. ( Henderson and Latifor 1 
Rahman, JJ.) Biraj Krishna Mukerjea v. Pur- 
na Chandra Trivedy. I.L.R. (1939) 2 Cal. 226 
=188 I.C. 116=12 R.C. 648=69 C.L.J. 550 
=43 C.W.N. 831=A.I.R. 1939 Cal. 645. 
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respect of discharged debts. 

Where a Hindu widow sells the estate of her 
husband who has also left illegimatc sons, for dis¬ 
charging purely personal money debts of her hus- 
husband or debts contracted by her to perform 
the funeral rites of her deceased husband, the 
purchaser cannot rely on Ss. 69 and 70 of the 
Contract Act and claim from the illegitimate sons 
of the deceased owner reimbursement of the 
moneys paid by him in respect of the debts dis¬ 
charged. Neither S. 69 nor S. 70 have any appli¬ 
cation to such a case. The fact that the illegiti¬ 
mate sons arc benefited by the payment 
of the debts cannot give any right to 
the purchaser to recover the money from 
the illegitimate sons under Ss.. 69 and 70. 
For the application of S. 70, the person benefited 
must have an option either to accept or to reject 
the benefit. (Abdul Ghani and Singaravelu Muda- 
liar, JJ.) Chikkamma v. Nanjunda. 16 Mys. 
L.J. 184=43 Mys.H.C.R. 105. 

-S. 69 and 70— Applicability —“ Bound by 

taw to pay’’ — Meaning. 

C purchased certain properties from A, free of 
encumbrances; the properties were subject to a 
mortgage in favour of N; but A himself under¬ 
took to discharge the debt of A\ .The appellant, 
after the death of A, took an assignment of cer¬ 
tain debts djie to A, from his widow expressly 
agreeing to discharge out of the realisation of the 
same, the debt due to N as well as other debts; 
appellant did not however, discharge the debt of 
A, who therefore sued on the mortgage and ob¬ 
tained a decree for sale, in execution of which he 
brought the properties to sale. C. in order to 
save his properties, had to pay the decree amount 
and did pay it, and he thereafter sued the appel¬ 
lant and the widow of A, for recovery of the 
amount that he had to pay in satisfaction of the 
mortgage decree. The appellant pleaded that 
there was no privity of contract between him and 
C and that the latter could not take advantage of 
the agreement between him and the widow of A. 

Held, that the appellant was “bound by law” 
to pay the debt due to N, he having contracted to 
pay it and received consideration for the promise, 
that C, was not liable to pay the debt in ques¬ 
tion, but was merely interested in discharging it, 
and that the case was governed by S. 60 of the 
Contract Act, if not by S. 70 as well. The ex¬ 
pression bound by law to pay” in S. 60 can¬ 
not be interpreted as an obligation under a con¬ 
tract and not under law. The expression does not 
mean bound by law to the plaintiff, but that the 

ti ^j a * ^ ie su '* an y Person might be com¬ 
pelled to pay. (Abdul Ghani and Nageswara 
[y er > JJ-) Range Gowda v. Thimme Gowda. 16 
Mys.L.J. 27=42 Mys.H.C.R. 637. 

—-—^Ss; 69 and 70— Scope—Bound by law — 

Zemtndari estate — Pre-settlement rent-free tnam 
(within—Sale of zemindari village including tnam 


for arrears of peisheush due by zemindar — Pay¬ 
ment by inamdar to set aside saJe—Right to reim¬ 
bursement—Liability of usufructuary mortgagee 

no A*. Ai-rf-r,-^ 7 \ zemindar—Personal liability—Right to charge 

j,. , Ss. 69 and 70 Applicability—Sale by I—Five per cent, solatium to Purchaser _ Right to 

Hindu widow—Discharge of personal debts of recover—Salvage lien—Analogy of 
nyband and of debts contracted by her for fune- Plaintiff owned two inam villages within a ze- 
a K r . xt *f °f h lls b a *d Illegitimate sons of deceased Imindari under a pre-settlement grant First de- 
—Lwbthty to moke reimbursement to purchaser in * fendant was the zemindar and second defendant 
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was the usufructuary mortgagee of a division of 
the zemindari. Third defendant was the usufruc¬ 
tuary mortgagee of another inam village in the 
zemindari. The other defendants were interest¬ 
ed in some of the other villages in its zemindari. 
The zemindar as the registered proprietor 
was liable for the entire peishcush due to the 
Government, although portions of the zemindari 
had passed out of his ownership, and the villages 
which had passed out of the zemindari also 
remained liable under the method of settlement in 
in the zamindari; even pre-settlement mams were 
liable to Government for the peishcush due by 
the zemindar. But as between plaintiff and the 
zemindar the former was not liable for the reve¬ 
nue. For arrears of peishcush due out of cer¬ 
tain villages the latter were sold by the Revenue 
Authorities including one of the plaintiff’s inam 
villages and some of the villages comprised in 
the second defendant’s mortgage. Plaintiff depo¬ 
sited the arrears due as well as the five per cent. 
Solatium to the purchaser and had the sale set 
aside. He then sued defendants for reimburse¬ 
ment, personally from the defendants 1 and 2 and 
as a first charge on the villages in the zemindari. 

Held, (1) that the plaintiff was entitled to a 
personal decree both against the zemindar, the 
first defendant, and against the 2nd defendant, 
both of whom were “bound by law to pay” the Go¬ 
vernment revenue, the first defendant as the re¬ 
gistered proprietor and the second defendant 
under S. 76 (c) of the T. P. Act by virtue of 
his being in possession as usufructuary mortgagee 
and that the claim of the plaintiff fell under 
Ss. 69 and 70 of the Contract Act; (2) though 
the plaintiff’s village also was saved by reason of 
the payment, that did not by itself exclude the 
applicability to Ss. 69 and 70, Ss. 69 and 70 be¬ 
ing applicable even as between co-owncrs; it hav¬ 
ing been proved clearly that the plaintiff in mak¬ 
ing the deposit did not act merely for herself 
but also for the defendants, and the second de¬ 
fendant having undoubtedly accepted the benefit 
of that payment he was liable to reimburse the 
plaintiff; (3) the fact that the payment was made 
by the plaintiff after the sale and not prior to it 
did not make any difference so far as the liability 
of the defendants was concerned, for even if it 
be assumed that the liability of the defendants 
for the revenue ended with the sale, that would 
only exclude the applicability of S. 69 and not 
S. 70. That would affect the right of the plain¬ 
tiff Qnly in respect of five per cent, solatium. The 
plaintiff was therefore entitled to a decree against 
the first and second defendants for the amount of 
the land revenue and cess paid by her with inte¬ 
rest thereon either on the basis of S. 69 or S. 70 
of the Contract Act, or on general principles of 
equitable reimbursement; (4) the grant of relief 
to the plaintiff under Ss. 69 and 70 of the Con¬ 
tract Act did not preclude her right to the decla¬ 
ration of a charge on equitable grounds in addi¬ 
tion to personal decree; and the plaintiff should 
therefore be given a first charge on the entirety 
of the property registered in the zemindar s name 
so far as the amount of the land revenue, excess 
land cess and interest thereon were concerned on 
the basis of pro rata liability of the properties in 
the hands of the different defendants. But the 
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sum representing the five per cent. Solatium and 
interest thereon should be distributed on the vil¬ 
lages which were in arrears and which were actu¬ 
ally sold. The apportionment must be made on 
the'lines indicated in S. 45 of the Madras Reve¬ 
nue Recovery Act. The doctrine of salvage lien 
1 has to be invoked more as furnishing an analogy 
1 than as literally applicable; (5) that the principle 
underlying S. 82 of the T.P. Act was not exclud¬ 
ed merely because that as between the plaintiff 
and the zemindar the former was not liable to 
contribute towards the perisheush. ( Varadachati •• 
ar and Stodart, 77.) Chenga-lroya Reddi v. Udai- 
kavour. 167 I.C. 980=9 R.M. 493=44 L.W. 
214=A. I. R. 1936 Mad. 752=71 M.L.J. 
Supp. 1. 

———!Ss. 69 and 230—Agent undertaking to pay 
principal for goods supplied by him and not paid 
for by purchaser—Order not placed through agent 
—Right of agent to sue purchaser. See Contract 
Act, Ss. 230 and 69. 39 P.L.R. 457=A.I.R. 
1937 Lah. 607. 

-S. 70—Applicability—Conditions—S. 65— 

.Distinction. See Contract Act, Ss. 65 and 70. 
39 Bom.L.R. 835. 

- -S. 70— Applicability—Contract imposing 

obligation on defendemt to do act—Absence of — 
Plaintiff doing act—Right to compensation. 

In the absence of a contract which imposes on 
the defendant a legal obligation to do the act which 
the plaintiff claims to have done, the plaintiff can¬ 
not succeed in his claim to recover compensation 
from the defendant under S. 70 of the Contract 
Act. ( Beasley, C.J. and Stodart, 7.) Radha- 
krishna Iyer v. Secretary of State. 170 I.C. 
304=10 R.M. 183=1936 M.W.N. 761=44 L. 
W. 518=A.I.R. 1936 Mad. 930. 

- S. 70— Applicability — Co-ozvncrs — Joint 

property—Repairs to well effected by one—Right 
to contribution from the others. 

A co-owner repairing a well with intention to 
benefit himself and the other co-owners is entitled 
to recover expenses from the other co-owners 
under S. 70, Contract Act, when it is shown that 
the first co-owner did not intend to do the work 
gratuitously and that the other co-owner enjoy¬ 
ed the benefit thereunder with him. {Wort, 7.) 
Bibi Baratan v. Mt. Chandramani Kuer. 167 
I.C. 42=9 R.P. 370=18 Pat.L.T. 333=3 B. 

R. 256=A.I.R. 1937 Pat. 103. 

-S. 70—Applicability—Mahomedan minor— 

Lease by de facto guardian void—Right to sue for 
compensation for use and occupation. See Maho¬ 
medan Law — Minor. I.L.R. (1940) Kar. 200. 

-S. 70— Applicability — Minor—Liability of. 

S. 73 of the Contract Act does not apply to a 
minor. In the circumstances set out in S. 70 of 
the Contract Act the law implies a promise to 
pay. A minor who is incompetent to contract, 
cannot be made liable on such a contract. An 
implied contract is nothing more than a promise 
which is inferred from certain circumstances 
The basis of a suit under S. 70 is a contractual 
one and consequently a minor cannot be sued under 

S. 70. A liability which cannot be imposed by 
an express contract cannot be imposed under an 
implied contract. ( Harries, C.J., Wort and Mano- 
har Lall, 77.) Bankey Behari v. Mahendra. 

19 Pat. 739=6 B.R. 743=188 I.C. 772=13 

I . - . - * , • ' ' • - r »(.' - 
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R. P. 39=1040 P.W.N. 345=A.I.R. 1940 

Pat. 324 (F.B.). 

-S. 70 —Applicability — Municipality—Act 

done by a person for Municipality in contraven¬ 
tion of Ss. 48 and 49 of Bombay Municipal 
Boroughs Act—Liability of Municipality to make 
compensation—"Lawful Act”—Ss. 48 and 49— Jf 
exception to S. 70, Contract Act. 

S. 70 of the Contract Act contains a provision 
for binding a person to make compensation under 
conditions which do not postulate a contract. The 
applicability of the section cannot be excluded by 
the fact that there is no enforceable contract, 
e.g., that there is no contract binding on a Muni¬ 
cipality by reason of the requirements of the 
Municipal Boroughts Act not having been fol¬ 
lowed. S. 70 does not depend upon the exis¬ 
tence of a contract binding on the parties and does 
not provide for contractual liabilities. The rela¬ 
tion under the section is created by tha fact that 
one person lawfully does something for another 
or delivers anything to him and by the fact tliat 
the other person enjoys the benefit thereof, and 
when this relation arises, the liability to make 
compensation or to restore the thing delivered 
arises as a statutory liability not arising out of 
contract. There is really no conflict "between 

S. 70 of the Contract Act and Ss. 48 and 49 of the 
Bombay Municipal Boroughs Act, and an act may¬ 
be considered to be lawful for purposes of S. 70, 
Contract Act, though it mav have been done in 
contravention of Ss. 48 and 49 of the Munici¬ 
pal Boroughs’ Act. Ss. 48 and 49 of the latter 
Act cannot be looked upon as an exception to the 
S. 70 of the Contract Act, even though it may- 
have the effect of imposing liability on a Munici- 
pality\ for such liability- is in no way contractual. 

(Barlec and Tyabji, JJ.) Pa-llonjee Eduljee 
(& Sons) v. Lonavala City Municipality. I 
L.R. (1937) Bom. 782=10 R.B. 217=171 I. 
C. 660=39 Bom.L.R. 835=A.I.R. 1937 Bom. 
417. 

-S. 70 —Applicability—Sale by judgment- 

debtor in contravention of Sell. Ill, para. 11 , C. P. 
Code—Void—Vendor’s right to refund of sale 
price—Implied Contract—If can be presumed. 
See C. P. Code, Sch. Ill, para. 11. I.L.R. (1937) 
Nag. 111. 

; S. 70 —' Benefit’—Act done by plaintiff 
primarily for own benefit, but resulting in indirect 
benefit to defendant—Liability of latter to com¬ 
pensate former. 

The “benefit” contemplated by- S. 70 of the Con¬ 
tract Act is the direct and natural benefit of the 
act done by the plaintiff in respect of which he 
claims compensation. If the object of what has 
been done was primarily for the benefit of the 
plaintiff, that and that alone is the direct and 
natural result of the act or work. The fact that 
it indirectly benefits the defendant also does not 
make the defendant liable to make compensation 
to the plaintiff. ( Beasley, C.J. and Stodart, J.) 
Radhakrishna Iyer v. Secretary of State 170 
I.C. 304=10 R.M. 183=1936 M.W.N. 761=44 
L.W. 518=A.I.R. 1936 Mad. 930. 

- S. 70 — Compensation—Basis of. 

The basis of compensation under S. 70 of the 
Contract Act would plainly not be the same as on 
contractual rights. The latter would be on the 
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footing of the contract between he paries, but 
under S. 70, it would be in proportion to the 
benefit enjoyed by the party bound, and appro¬ 
priate compensation is to be awarded mainly- from 
that aspect. It should be on a footing that would 
not include any such profits to the party- doing 
or delivering the thing as he might be entitled to 
claim on the basis of a contract. (Barlee and 
Tyabjt, JJ.) Pallonjee Eduljee (& Sons) v. 
Lonavala Clty Municipality. I.L.R. (1937) 
Bom. 782=171 I.C. 660=10 R.B. 217 = 39 Bom. 
L.R. 835=A.I.R. 1937 Bom. 417. 

S. 70 Compensation for services rendered 
Right to—Intention of party rendering services 
—If material. 

The question whether compensation (remune¬ 
ration for services rendered) should or should 
not be awarded must depend upon the intention 
ot the person at the time of his doing the thing for 
which he demands the compensation. He is obvi¬ 
ously the person to state what his intention was. 
Where it is clear that he was under the impres¬ 
sion that he would receive remuneration for the 
services, it cannot be predicated that he intended 
to act gratuitously and so he is entitled to claim 
reasonable compensation. (Sir Shadi Lai.) 
Palanivelu Mudaliar v. Neelavathi Ammal 
1937 A.W.R. 332=167 I.C. 5=45 L.W. 355= 
A.I.R. 1937 P.C. 50=1937 O.W.N. 319=39 P. 
L.R. 245=9 R.P.C. 176=1937 P.W.N. 613=65 
C.L.J. 295 = 1937 M.W.N. 615=1937 A.L.R. 221 
= 1937 A.L.J. 575 = 39 Bom.L.R. 720=41 C.W. 

?\?l 7 T 1937 OLR - 133=3 B.R. 335=(1937) 

1 M.L.J. 719 (P.C.). 

--—S. 70— Principle of — Delivery of money — 

It gives right to sue to recover such money — 

/ romise to repay by receiver of money—If neces¬ 
sary—Exemption from liability to repay—Onus of 
proof. 

Mere delivery of money otherwise than bv way 
of gift or repayment enables the person so deli¬ 
vering money to recover it from the person to 
whom it is delivered. This principle is given 
statutory-force by S. 70 of the Contract Act in 
India. If, therefore a person receives money from 
another he is bound to repay it simply by opera¬ 
tion of law and without any promise on his part 
to repay it. He can of course show that the 
money was given to him in circumstances which 
exempt him from the obligation to repay; but the 
burden of proving those circumstances is on him. 
(Norman, J.C.S.) Onkar Ballabh v. Girwar 
Lal. 1936^ A.M.L.J. 37. . 

S. 70 —Suit for money—Alleged agree- 
found against—No alternative prayer— 
Ke fl e .f under section — Court, if can grant. 

Where a plaintiff sues for recovery- of money 
on the basis of an alleged agreement which is 
found against and there is no relief asked for 
under S. 70 of the Contract Act, it is not open to 
the Court to grant that relief. (Bhide, J.) Tej 
Raj v. Ram Lal. I.L.R. (1938) Lah. 511=175 

J£o 3 t 14 ? 10 RX - 703=39 P-L-R- 1007=A.I.R. 
1938 Lah. 71. 

-S. 70—Suit under—Limitation. See Limi¬ 
tation Act, Arts. 61, 96 and 120. 18 Lah. 623. 

~ . . "S. 70 Unauthorised borrowing by agent — 

Liability of principal. 

Where an agent borrows money for the benefit 
of his principal without proper authority from 
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him, the principal is liable jointly and severally 
with the agent for such money as is applied for 
his benefit. (Bhide, J.) Rahimullah Khan v. 
Chuni Lal. 173 I.C. 758=10 R.L. 479=39 P. 
L.R. 208=A.I.R. 1937 Lah. 570. 

-S. 70 —Work done under contract not 

validly executed—Right to compensation. 

Where work is done by a person under a con- 
tract which has not been validly executed but the 
person on whose behalf this contract has been 
executed either in wrong form or by an unautho- 
rised person has taken the benefit of the work 
done by the other party, such person is bound to 
pay compensation to the other party under b. 70 
of the Contract Act although no suit based on 
the contract would lie. (/at Lal, /.) P. D. 
Khanna & Co. v. Secretary of State for India 
in Council. 167 I.C. 510=9 R.L. 501=38 P.L. 

R. 618. 

_S. 72— Applicability. 

S. 72, Contract Act, does not apply to a case 
where a person has been required by an order of 
a Court of competent jurisdiction to pay the 
money and the validity of the order has been 
challenged. Moreover the section relates to ques¬ 
tions of fact and not to questions of law. {Leach, 
J "l Official Assicnee v. S. P. Dayabhoy. 171 
T C 401=10 R.R. 150=A.I.R. 1937 Rang. 234. 

1 — S. 72—Applicability — “Mistake”—Pay¬ 
ments made in pursuance of fraudulent prefe¬ 
rence with notice of insolvency—Right to recover. 

See Contract Act, Ss. 64, 65 and 72. 44 L.W. 
722. 

_Is. 72—Applicability—Money paid into Court 

to set aside Court sale in execution of decree— 
Decree subsequently set aside or reversed—Claim 
for refund of money paid into Court—Maintain¬ 
ability—Right to restitution. See C. P. Code, 

S. 144. (1940) 1 M.L.J. 340. 

_IS. 72— Applicability—Money paid tinder 

coercion—Levy of municipal toll unauthorisedly 
from owner of vehicle—Payment insisted on every 
time of vehicle ottering Municipal limits—If 

voluntary payment. _ . 

Where a municipal toll-contractor insists upon 
the payment of tolls every time a vehicle enters 
the municipal limits, and the vehicle cannot cross 
the municipal limits without such payment the 
payment made by the owner of the vehicle must 
be presumed to be not voluntary, but under 
coercion. A suit by the owner of the vehicle to 
recover the payments made on the ground that 
the collection of the same by the municipal con¬ 
tractor was wrongful and unauthorised cannot be 
defeated on the ground that the payment was 
voluntary. {Sankaranarayana Rao and Nages- 
wara Iyer, JJ.) Sankara Iyer v. Rajachar. 15 
Mys.L.J. 489. 

-S. 72— Applicability—Payment of taxes 

and licence fees to Panchayat Board wider _ mis¬ 
taken belief that properties and business are situate 
within that Board—Claim to refund — Maintain¬ 
ability. .. t 

A person who has paid taxes and licence tees 

to a Panchayat Board under the mistaken beliet 
that the properties or business in respect of which 
the taxes or fees were paid were situate within 
the jurisdiction of that Board, must be held to 
have done so under a mistake of fact and is 
* entitled to recover them as money had and receiv- 
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ed under S. 72 of the Contract Act. ( Abdur 
Rahman, J.) Audinarayana NaiIju v. Pancha¬ 
yat Board of Munagapaka. 51 L.W. 437= 
1940 M.W.N. 423=A.I.R. 1940 Mad. 660= 
(1940) 1 M.L.J. 582. 

-S. 72—Construction—‘Coercion’—Meaning 

of. See C. P. Code, O. 21, R. 89 and Contract 
Act, S. 72. 47 L.W. 188. 

-S. 72— Money paid by Official Assignee 

under garnishee order—If can be recovered back. 

Money paid by a person to another under com¬ 
pulsion of legal process cannot be recovered back 
even though it is subsequently discovered that the 
money was in fact not due to him. In an insol¬ 
vency proceeding the Official Assignee declared 
dividend in favour of a partner of a firm and that 
partner was admitted to the rank of creditors. On 
application of one of the creditors of the firm, the 
Court issued a garnishee order prohibiting the 
Official Assignee from paying out the dividend 
which he had declared in favour of the partner. 
In - accordance with the order the Official Assi¬ 
gnee deposited the dividend with the Court with¬ 
out any objection and the money was paid to the 
creditor. Subsequently it was discovered that 
the partner was not entitled to the dividend as the 
debts of the firm had not been first paid out. The 
Official Assignee brought a suit to recover the 
amount paid by him. 

Held, that the garnishee order and the order of 
payment to the creditor having been passed by a 
Court of competent jurisdiction and not having 
been set aside on appeal or review were final and 
the Official Assignee could not question their vali¬ 
dity and recover back the sum paid by him. A.I. 
R. 1936 Rang. 151, Rel. on {Leach, J.) Official 
Assignee v. S. P. Dayabhoy. 171 I.C. 401=10 
R.R. 150=A.I.R. 1937 Rang. 234. 

-S. 72— Scope—Tax paid to Municipality 

under misapprehention as to his liability—Suit for 
refund — Maintainability. 

A person who makes a payment of a tax to a 
Municipality under a misapprahension as to his 
liability to do so cannot recover it in a Court of 
law, although one would expect a Corporate body 
to refund voluntarily any amount which had been 
paid to it in error. Payments made by mistake 
of law cannot be recovered. {Horwill, J.) 
Ramjee Rao v. Municipal Council Masuli- 
patam. 1940 M.W.N. 956=52 L.W. 437= 
(1940) 2 M.L.J. 469. 

-S. 72— Suit against Hindu widow — Per- 

sonal decree—Estate attached in execution — Pro¬ 
perty Put to sale—Owner paying decretal amount 
to avoid sale—Right to recover. 

A suit was brought against a Hindu widow on 
a promissory note and a personal decree was 
passed against her. In execution of the decree, 

the decree-holder attached the estate whereupon 

the owner of the estate raised an objection that 
the decree-holder could not proceed against the 
whole estate in execution as the decree was per¬ 
sonal against the widow. The objection was dis¬ 
missed and the estate was put to sale. The owner 
therefore paid the decretal amount to avoid tne 

Held, that the money so paid could be r ® cov ^^ 
back as money paid under compulsion, me 
that the person paying could have 1jeen made 
liable for the amount paid, had suitable proceed 
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ings been taken, was held to make no difference. 
(Stone, C.J. and Niyogx, J.) Vasant Rao v. 
Behari Lal. I.L.R. (1938) Nag. 382=178 I.C. 
101=11 R.N. 201=A.I.R. 1938 Nag. 225. 
- Ss. 72 and 21 —Payment of bill by con¬ 
sumer to Electricity Supply Co., under mistake 
that it had made valid rules—Right to refund. 
See Contract Act, Ss. 21 and 72. 181 I.C. 345 
=A.I.R. 1939 Pesh. 8. 

-S. 73. 

Applicability. 

Breach of contract—Damages. 

Damages—Mitigation of. 

Interest as damages. 

Interest—Claim for. 

Measure of damages. 

Applicability. 

- S. 73 — Award of interest—Discretion of 

Court. See C. P. Code, S. 34. A.I.R. 1936 Rang. 
141. 

-S. 73— Applicability—Advance deposit — 

Forfeiture—Contract of sale of property — Ad¬ 
vance insisted on by z'endor and paid by vendee — 
Breach by vendee—Forfeiture of deposit—Right 
of vendee to refund—Vendee not taking legal pro¬ 
ceedings against vendor—If can be presumed to 
have treated contraet as at an end. 

It is a well-known principle of law that if a 
purchaser on agreeing to purchase a property 
agrees to pay and does pay, an advance or a 
deposit, that must be regarded as security for the 
fulfilment of the contract of sale, more especi¬ 
ally when the deposit is insisted upon by the vendor 
as a term of the contract. Though there is noth¬ 
ing specific said about forfeiture, the mere fact 
that a deposit is demanded carries with it the 
implication that it should be forfeited if the 
contract is broken, unless the vendee proves an 
agreement to the contrary. Where a sale deed 
recites that the consideration for the sale should 
be paid before the registering officer, the impli¬ 
cation is that same must be paid within four 
months which is the period limited for registra¬ 
tion of the document. Where the vendee after 
paying a deposit and taking delivery of the sale- 
deed from the vendor returns it to the vendor 
being unable to find the purchase money and 
allows the period of four months’ time for regis¬ 
tration to pass without making any further pay¬ 
ment, he is not entitled to claim back the deposit 
paid by him and plead that the vendor has treated 
the contract as at an end. The vendee who holds 
a deposit which he can forfeit is not bound to 
institute a suit for damages or other remedy 
against a vendee who has no money to pay the 
vendor. It cannot be inferred from the omission 
of the vendor to take legal proceedings in such 
a case that he has treated the contract of sale 
as at an end. (King, J.) Gopalaratna Iyengar 
v. Rajaratna Mudaliar. 173 I.C. 955=10 R. 
M. 637=1937 M.W.N. 1288=A.I.R. 1938 Mad. 
246. 

-S. 73— Covenant of title in sale-deed — 

Breach—Decree in favour of third party — Com¬ 
pensation, if claimable before its execution. 

Compensation can only be claimed under S. 73 
of the Contract Act when loss or damage has 
been caused, and it is doubtful whether it could 
be held 'that the mere passing of a decree in 
.favour of a third party in respect of property sold 


| CONTRACT ACT (1872), S. 73. 

actually causes any loss or damages to the pur¬ 
chaser before the decree is executed. (King, 
C.J. and Nanavutty, J.) Bhacwati Prasad v. 
Badri Prasad. 11 Luck. 725=160 I.C. 454=8 
R.O. 257 = 1936 O.W.N. 143 = 1936 O.L.R. 73= 
A.I.R. 1936 Oudh 141. 

Breach of Contract—Damages. 

-S. 73 —Deposit forfeited on breach — If 

must be given credit. 

Where a person deposits a certain amount as a 
security for the observance of the terms of the 
contract but breaks the contract and forfeits the 
amount, the other party must in a suit for 
damages caused by the breach, give credit for 
the amount forfeited. He can only recover the 
difference between the actual loss and the amount 
forfeited. There is no difference between the suit 
brought for damages for breach of contract and 
a suit merely for the value of the damage caused. 
A.I.R. 1916 Mad. 485 (F.B.), Foil. (Mosely, J.) 
Raman v. Nagu Mudaliar. 173 I.C. 406=10 
R.R. 344=A.I.R. 1937 Rang. 357. 

-S. 73— Breach of contract — Measure of 

damages—Costs incurred in defending suit by 
party committing breach—Right to recover. 

The measure of damages in the case of breach 
of contract to sell land is the difference between 
the market value of the land at the time of the 
contract and the price which was agreed upon 
under the contract. Where a person, in spite of 
contract of sale of certain immovable propertv, 
has brought a suit on the ground of title to that 
land and has thus committed a breach of contract, 
the damages, which the other party is entitled 
to, cannot include the costs which that party had 
to incur, in the suit brought against him as such 
costs are not a damage which flows from the 
contract itself. (Dunkley, J.) Ma Hla Po v. 
Ma Sein Nu. 189 I.C. '23=13 R.R. 17=A.I.R. 
1940 Rang. 146. 

-S. 73— Breach of contract—Remedies open. 

When a person is guilty of a breach of contract 
then ordinarily, the other party to the contract 
has open to him two remedies, one by a suit for 
damages and the other by a suit for specific per¬ 
formance of the contract. Of course, some kinds 
of contracts cannot be specifically performed, but 
in every case there is a right of action for dama¬ 
ges, and in India that applies to contracts for 
the sale of immovable property just as much as 
to contracts for the sale of movable property. 
(Dunkley, J.) Ma Hla Po v. Ma Sein Nu. 
189 I.C. 23=13 R.R. 17=A.I.R. 1940 Rang. 146. 

Damages—Mitigation of. 

—--S. 73 —Damages—Mitigation of. 

To maintain suit for damages for breach of 
contract it is the duty of the party claiming the 
same to perform his part of the contract 'and 
mitigate the damages and put forward the ac¬ 
counts of his loss, and his damages must be oil 
this basis. (Addison and Ram Lal l, //.)i 
Ghulam Haider v. Iqbal Nath. 184 I.C. 130 
= 12 R.L. 167=A.I.R. 1939 Lah. 118. 

“ S. 73— Landlord and tenant — Covenant by 
tenant to pay Government revenue — Default — 
Sale—Landlord failing to avert though aware of 
sale — Damages—Measure of. 

Every person who has a right to damage for 
breach of contract must take all reasonable steps 
to mitigate the loss arising from such breach. 
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Where a tenant who promised to pay Government 
revenue and cess has failed to pay it, but the land¬ 
lord who has notice of the intended sale takes no 
steps to avoid the sale hy paying necessary dues 
and the property is ultimately sold, the landlord 
in a suit by him for damages for breach of con¬ 
tract cannot claim as damages any loss which he 
could have mitigated by taking necessary steps. 
( Harries , C.J. and Dhavle, J.) Dhanu Lai. v. 
Kuldip Narayan Singh. 186 I.C. 852=12 R.P. 
539=6 B.R. 403=A.I.R. 1940 Pat. 88. 

Interest as damages. 

-S. 73— Interests as damages—Award of. 

Where plaintiff is kept out of his money and 
the defendant has the use of the money in breach 
of his obligation to the plaintiff, S. 73 of the 
Contract Act, applies and the plaintiff is entitled 
to receive not only the money he ought to have 
been paid on the due date but also interest at a 
reasonable rate for the period during which he 
has been kept out of it. ( Stodart , J.) Muthu- 
swamy Pi LI. a i v. Veeraswamy Pillai. 163 I.C. 
251=8 R.M. 1119=1936 M.W.N. 572=43 L.W. 
514=A.I.R. 1936 Mad. 486=70 M.L.J. 433. 

-S. 73— Interest as damages — Detention of 

debt. 

Under S. 73 of the Contract Act, Interest 
cannot be allowed by way of damages for wrong¬ 
ful detention of debt. ( Radhkrishna , J.) Babu 
Lal v. Durga Prasad. 188 I.C. 184. 

-S. 73— Detention of debt. 

S. 73 is merely declaratory of the common law 
as to damages. Interest cannot be allowed at 
common law by' way of damages for wrongful 
detention of debt. ( Sir Sltadi Lal.) Bengal 
Nagpur Railway Co., Ltd. v. Ruttanji Ramji. 
65 I.A. 66=1.L.R. (1938) 2 Cal. 72=1938 A. 
L.J. 169=19 Pat.L.T. 125=47 L.W. 281 = 1938 
O.W.N. 261=32 S.L.R. 374=1938 A.W.R. 
(P.C.) 52=1938 O.L.R. 119=1938 A.L.R. 167 
= 1938 O.A. 300=40 Bom.L.R. 746=4 B.R. 374 
=10 R.P.C. 216=42 C.W.N. 985=1938 P.W.N. 
360=67 C.L.J. 153=1938 M.W.N. 646=173 
I.C. 15=A.I.R. 1938 P.C. 67=(1938) 1 M.L.J. 
640 (P.C.). 

-S. 73— If can be allowed. 

The rule of law is that, in the absence of special 
circumstances, interest cannot be allowed on 
damages for breach of contract for sale of goods. 

( Tek Chand, J.) Sukh Dial-Brij Lal v. Kar- 
khana Joint Hindu Family. 40 P.L.R. 531. 

Interest—Claim for. 

-S. 73— Interest—Claim for. 

The Illus. ( n) to S. 73 does not confer upon 
a creditor a right to recover interest upon a debt 
which is due to him when he is not entitled to 
such interest under any provision of the law. (Sir 
Shadi Lal.) Bengal Nagpur Railway Co., Ltd. 
v. Ruttanji Ramji. 65 I.A. 66=1.L.R. (1938) 

2 Cal. 72=1938 A.L.J. 169=19 Pat.L.T. 125= 

47 L.W. 281 = 1938 O.W.N. 261=32 S.L.R. 374 
=1938 A.W.R. (P.C.) 52=1938 O.L.R. 119= 
1938 A.L.R. 746=4 B.R. 374=10 R.P.C. 216= 

42 C.W.N. 985=1938 P.W.N. 360=67 C.L.J 
153=1938 M.W.N. 646=173 I.C. 15=1938 O.A. 
300=40 Bom.L.R. 746=A.I.R. 1938 P.C. 67= 
(1938) 1 M.L.J. 640 (P.C.). 

<- S. 73— After recovery of principal debt — 

Power of Court to decree—Interest Act. 

A claim for mere interest after the principal 
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amount has been recovered is not tenable. A 
I Civil Court can award interest under S. 73 of the 
Contract Act only when the right is founded on 
a contract and when there has been a breach 
thereof; under the Interest Act the Court has a 
discretion to award interest in the case of a claim 
to recover any debt or any sum certain payable 
at a stipulated time; but when the creditor has 
already recovered his debt, he cannot sue again 
for interest on the debt. The Interest Act only 
gives power to the Court but does not create any 
right in the creditor. ( Niyogi, J.) Municipal 
Committee, Akot Dt. v. Surajmal Shriram 
G|nning Factory. I.L.R. (1938) Nag. 482= 
175 J.C. 476=10 R.N. 448=20 N.L.J. 145.= 
A.I.R. 1938 Nag. 119. 

Measure or damages. 

-S. 73— Measure of damages — Breach of 

contract by buyer—Sale of goods by seller. 

Where on the buyer committing breach of con¬ 
tract by failing to take delivery of the goods 
within the time agreed upon, the seller sells the 
goods, the measure of damages is the price of 
the goods on the date of the breach and not on 
the date of the sale. ( Henderson , J.) Ram 
Kumar v. Prayag Narayan. 44 C.W.N. 792. 

-S. 73— Measure of damages—Contract of 

sale of goods. 

In the case of breach of contract of sale of 
goods, the damages must be based on the diffe¬ 
rence between the market price and the contract 
price, if there was an available market for the 
goods at the date of breach; ( Bajpai , J.) GorAL 
Das Agrarwala v. Hari Kishan Das. 163 I.C. 
919=9 R.A. 96=1936 A.W.R. 591 = 1936 All. 
L.R. 667=1936 A.L.J. 704=A.I.R. 1936 All. 
514. 

-S. 73- -Marriage — Contract between Hindu 

parents to give daughter of one in marriage to 
son of other—Effect of—Breach by father of 
bridegroom — Damages—Measure of—Suit by 
father of bride—Claim to amount as increased 
expenditure in fresh marriage alleged to be due 
to bride having been discarded — Sustainability. 

Where a contract is entered into between two- 
Hindus that the daughter of the one should be 
given in marriage to the son of the other, the 
agreement is between or on behalf of the respec¬ 
tive families of the parties to the marriage. When 
it is broken, damages of two kinds may naturally 
result: (1) the pecuniary loss, if any, and injury 
to the feelings and prospects to the bride or 
bridegroom personally; (2) the pecuniary loss 
and the loss to the credit and reputation of the 
family of the injured party. A suit by the father 
of the bride for damages suffered by him as head 
of the family and as father of the bride is not 
strictly an action for breach of promise of marri¬ 
age as known to English law. S. 73 of the Con¬ 
tract Act which prescribes the general measure 
of damages for all contracts must be applied to 
the case. A claim to recover amounts by way of 
increased expenditure on the bride’s subsequent 
marriage alleged to her having been discarded - 
cannot be allowed, because the increased expen¬ 
diture cannot be said to arise naturally and 
directly from the breach of the first marriage 
and is generally too remote a consequence. 

( Krishnan Pandalai, J.) Venkata Narasimha. 
v. Govinda Krishna. 1937 M.W.N. 1274. 
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-— S. 73 — Partnership—Breach of cove¬ 
nant by partner—Claim for damages by another 
partner—Measure of damages—Calculation on 
basis of wilful default—If justified. 

The general intention of the law is that in 
giving damages for breach of contract, the party 
complaining should, so far as can be done by 
money, be placed in the same position as he would 
have been in if the contract had been performed. 
This necessarily involves a hypothetical element 
except in cases where the breach relates to ascer¬ 
tained sums of money; and a claim cannot be 
rejected merely on the ground that the loss is not 
actual. This principle is equally applicable to 
cases of partnership accounts in which one partner 
claims damages for breach of a covenant in the 
deed of partnership by another partner. The 
damage or compensation for such a breach is 
found by calculating the loss of profits which 
would have been earned but for the breach that 
is, on the footing of wilful default. In respect 
of losses attributable to one partner's misconduct 
or negligence, the partner is certainly compellable 
in equity to compensate or indemnify the partner¬ 
ship in this respect. ( Dliavle, Jon difference of 
opinion betzoeen Mahomed Noor and Manohar 
Lall.JJ.) Banwarilal v. Shaikh Shukruli.au. 
19 Pat. 1 = 188 I.C. 337=12 R.P. 697=6 B.R. 
653=A.I.R. 1940 Pat. 204. 

-S. 73— Measure of daniages—Sale of 

boiler for use with carbon-paper plant—Breach of 
contract by seller — Buyer’s right to loss of profits. 

The plaintiff bought from the defendant a boiler 
for use in connection with the carbon-paper plant 
at his factory. The boiler was delivered on 20th 
October, 1933, and was paid for finally nearly 
two months later. As the boiler did not conform 
to the requirements of the Indian Boilers Act and 
the Regulations made thereunder, the boiler autho¬ 
rities refused to issue a certificate and conse¬ 
quently the plaintiff could not use the boiler for 
the purpose for which it was required. In April, 
1934, the plaintiff purported to reject it. No boiler 
was however bought to replace it till 1937. It 
was alleged by the plaintiff that he had been 
unable to make any profit from producing carbon- 
paper, and he claimed damages for that loss of 
profit. 

Held, (») that the plaintiff kept the boiler too 
long to be in a position to be able in law to reject 
it; (u) that in the absence, of evidence that the 
plaintiff at any time made or was able to make 
but for lack of a suitable boiler carbon-paper at 
a profit, his claim for damages on the basis of 
loss of profit must fail; (t it) that the plaintiff 
could recover damages for breach of contract on 
the basis of the boiler being unfit for the purpose 
for which it was supplied to him and of his having 
to spend money to get one which was fit for the 
purpose and that those damages came under the 
following heads:—(a) Expense incurred in 
removing the boiler in question and in installing 
another suitable one; ( b ) the difference between 
the price of another boiler suitable for the pur¬ 
pose which could be bought in April or May, 
1934, and the price he could get by the sale of 
the unusable boiler at the same time in 1934; and 
(c) a sum of money estimated to be the over¬ 
head charges in respect of the carbon-paper plant 
only, during the time necessarily taken up in 

Q. D .—142 
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removing the unusable boiler and installing a suit¬ 
able one. ( Derbyshire, C.J. and Ameer Ali, J.) 
Joseph Mayak v. Phani Bhusan Ghosh. 

I.L.R. (1938) 2 Cal. 88=182 I.C. 397=12 R.C. 
53=A.I.R. 1939 Cal. 210. 

-S. 74. 

Applicability. 

Compensation. 

Construction of. 

Compound interest. 

Forfeiture of advance. 

Forfeiture of deposit. 

Higher rate of interest. 

Higher rate of compound interest. 

In default of punctual payment. 

Irredeemable pledge. 

Penalty. 

Applicability. 

-S. 74— Compromise decree—Default clause 

—Provision for payment of part of suit amount on 
fixed date and on such payment plaintiff to give 
up balance—Direction that on default of such pay- 
tnent plaintiff to be entitled to recover full suit 
amount—If penalty—Power of Court to relieve 
against or to extend time for repayment — Time — 
If of essence of contract. 

A compromise, being an agreement, is subject 
to S. 74 of the Contract Act, and to the equitable 
relief which the Court can give under that provi¬ 
sion, notwithstanding that the compromise is 
embodied in a decree. The test to decide whether 
a default clause in a compromise decree is a 
penalty is to see whether it is a liability imposed 
on the defendant to pay the decree-holder some¬ 
thing more than he would be entitled to under the 
decree. In a suit against two brothers on a pro¬ 
missory note executed by the younger of them a 
compromise was entered into which was embodied 
in a decree of Court. The compromise provided 
that if out of the suit amount of Rs. 1,383-12-4, 
the sum of Rs. 800 be paid in two months from 
that day by the defendants to the plaintiff in cash, 
the latter should give up the balance amount and 
costs of suit; but that if the defendants failed to 
pay the sum of Rs. 800 on the particular date, the 
plaintiff should recover the whole suit amount 
from the defendants. The amount of Rs. 800 
was not paid on the date fixed, but the Court 
allowed him to pay a part of it into Court and 
gave him further time to pay the balance. 

Held, that the time stipulated in the compromise 
for payment was of the essence of the contract, 
and that the defendants, if they sought to take 
advantage of the concession of having to pay the 
smaller sum must carry out strictly the condi¬ 
tions on which it was granted, and not having 
done so, were not entitled to any relief; and the 
Court had no power to relieve them from the 
obligation undertaken by them, as the provision 
for payment of the full suit amount was not a 
penal provision. ( Cornish, J.) Subbayya v. 

Peddeyya. 169 I.C. 345=10 R.M. 10=44 L.W. 
832=A.I.R. 1937 Mad. 234. 

-S. 74—Compromise decree—Penal provi¬ 
sion—If can be relieved against. See Compromise — 
Consent decree. A.I.R. 1937 Nag. 413. 

-S. 74— Scope and effect of — Power of 

Court to award reasonable damages—Proof of 
actual loss—If necessary. 
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S. 74 boldly cuts the most troublesome knot in 
the common law doctrine of damages. Whether 
actual damage or loss is proved or not, the Court 
is entitled to award reasonable damages not ex 
ceeding the stipulated amount. ( Lobo, J.C. and 
O’Sullivan, J.) Shambhulal v. Secretary of 
State. 189 I.C. 785=13 R.S. 36=A.I.R. 1940 
Sind 1. 

Compensation. 

S. 74— Compensation — Mortgage — Succes¬ 


sive mortgages—Prior mortgagee taking posses¬ 
sion of mortgaged property in his foreclosure 
decree and subsequently selling it to mortgagor— 
Suit by subsequent mortgagee for redemption of 
prior mortgage—Amount of interest payable to 
prior mortgagee. 

The prior mortgagee obtained possession of the 
mortgaged property in his foreclosure decree and 
later on sold it to the mortgagor. The subse¬ 
quent mortgagee was not impleaded as a party to 
the suit by the prior mortgagee. The subsequent 
mortgagee then brought a suit to redeem the 
prior mortgage. The Court decreed his claim on 
calculating the interest at 1 6 per cent, per mensem 
as per rate mentioned in the prior mortgage. 

Held, that inasmuch as the mortgagor com¬ 
mitted default in payment of the mortgage-money, 
the prior mortgagee was entitled to some com¬ 
pensation by way of interest on default in pay¬ 
ment of the loan by the mortgagor under S. 74 
of the Contract Act and taking therefore into 
consideration the position of the parties to the 
suit, the subsequent mortgagee suing for redemp¬ 
tion not being in the position of an unfortunate 
mortgagor trying to save his property and also 
the times when the loan was advanced, interest 
by way of compensation, at 1|12 per cent, per 
mensem could be granted. ( Gruer, J.) Ram- 
kunwar Bai v. Mt. Chhitia Bai. I.L.R. (1937) 
Nag. 367=172 I.C. 289=10 R.N. 193=A.I,R. 
1937 Nag. 205. 

Construction of. 

S. 74 —Construction of—Right to compen¬ 


sation for breach of contract—Proof of actual 
damage or loss—If condition precedent. 

The right of a party complaining of a breach 
of contract to reasonable compensation under 
S. 74 of the Contract Act is not dependent on 
proof of actual loss or damage. Even when no 
actual damage or loss is proved to have been 
caused by the breach the party is entitled to com¬ 
pensation. (Ganga Nath, J.) Munna Lal Bis- 
wanath v. Rahmatullah. 1937 A.L.J. 1385= 
1938 A.W.R. (H.C.) 11. 

Compound interest. 


-S. 74 —Compound interest — Mortgage — 

Instalment bond—Default clause—Provision fur 
compound interest at 12 per cent.—If penal. 

A mortgage deed provided that the sum of 
R. 2,000 which was borrowed thereunder should 
be paid in eight annual instalments of Rs. 250 
each, such instalments to count both towards 
principal and interest on the entire sum. It was 
further provided that in default of payment of 
sums due in any instalment, the sum remaining 
unpaid should be added to the principal and the 
entire amount become payable at once in a lump 
with interest at 12 per cent, per annum with yearly 
rests. 
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Held, that the stipulation for payment of com¬ 
pound interest at 12 per cent, per annum was a 
clear penalty and could not be enforced. ( Pand - 
rang Row and Venkataramana Row, JJ.) Rama- 
MURTr V. Subbarao. 185 I.C. 440 (2)=12 R.M. 
539=1939 M.W.N. 323=49 L.W. 534=A.I.R. 
1939 Mad. 481=(1939) 1 M.L.J. 491. 

-S. 74— Mortgage—Provision for com¬ 
pound interest at 18 per cent.—If penal. 

A stipulation in a mortgage-deed for compound 
interest at 18 per cent, cannot be held to be a 
stipulation by way of penalty, when it is not a 
rate in excess of and outside the ordinary and 
usual stipulation. ( Harries, C.J. and Manohar 
Lall, J.) Mukteswar Trigunait v. Satya 
Charan Srimani. 180 I.C. 109=5 B.R. 338= 
1939 P.W.N. 256=11 R.P. 449=20 Pat.L.T. 343 
=A.I.R. 1939 Pat. 360. 

Forfeiture of advance. 

■S. 74— Forfeiture of advance—Contract of 

_ a « A am 


lease—Lessee paying certain sum in advance 
Contract providing that in case of failure to pay 
balance by appointed date, advance zuould be for¬ 
feited — Stipulation, if by way of penalty. 

In a contract of lease for three years at Rs. 5,000 
per annum, the lessee paid Rs. 1,000 in advance 
as a guarantee for carrying out the terms of the 
contract and agreed to pay the balance on an 
appointed date. The contract contained a clause 
that if the balance was not paid by the appointed 
date, the money already paid would be forfeited. 
On breach of contract, the lessee brought a suit 
claiming the refund of advance. 

Held, that the clause of forfeiture was not a 
‘stipulation by way of penalty' within the meaning 
of S. 74 but a clause for forfeiture of a deposit 
already made, which was not of a penal character. 
(Dalip Singh and Skcmp, JJ.) Parampal Singh 
v. Budh Singh. 177 I.C. 354=11 R.L. 303= 
A.I.R. 1938 Lah. 62. 

-S. 74— Contract of sale of land—Payment 

of half the purchase money as advance—Vendee 
put in possession of land—Undertaking to pay 
balance zuith interest on fixed date—Stipulation 
that on default vendee to surrender possession of 
land to vendor and to forfeit sum paid as advance 
— Enforceability — Penalty—Rule as to. 

It is a well-understood principle of English law 
that where under a contract of sale of land a sum 
of money is paid as deposit the vendor is entitled 
to retain the same if the contract goes oft by 
default of the purchaser, the basis of the rule 
being that the sum paid as deposit is a guarantee 
for the performance of the contract. This pnn- 
ciple also applies in India. But in order that this 
rule of English law as to forfeiture of deposit 
may apply, it must be unmistakably clear from 
the contract, that the sum forfeited was paid or 
deposited as a deposit, i.e., it must be a deposit 
proper and not only a part payment. There may 
be cases where the Court may find that the amount 
of the deposit or payment in advance is so great 
in comparison with the amount payable under t 
contract, that the parties cannot have intended it 
as a mere security for performance, but ratner 
as a punishment for non-performance ot tne 
contract, and in those cases, the Court may dou - 
less refuse to allow the retention of the whole o 
the deposit; but where there is no such dispro 
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portion and nothing unreasonable in regarding the 
deposit as security then the defaulter will not be 
allowed to recover back what he has paid on an 
express stipulation that it shall be forfeited in 
the event of default. In spite of the use of the 
word “deposit”, the Court can come to the con¬ 
clusion that it was not given as deposit in the 
strict sense of the term. Where under a contract 
of sale of land for a sum of Rs. 3,000 half the 
purchase-money is paid as advance, stating that 
the same is paid out of the total sum of the 
purchase-money of Rs. 3,000 and the balance of 
Rs. 1,500, which is referred to the remaining entire 
amount is made payable with interest, possession 
being delivered to the vendee, and it is stipulated 
that if the vendee should fail to pay the said 
amount on the prescribed date the amount paid 
as advance shall become forfeited and the vendee 
shall be entitled to take possession of the land, it 
cannot, on a fair construction of the contract, be 
held that the parties can have intended that the 
sum of Rs. 1,500 paid as advance is to be a mere 
security for performance of the contract. On 
the other hand the intention must be taken to be 
that they regard the forfeiture as punishment for 
non-performance. (Venkataramana Rao, J.) 
Venkora Char v. Sanjivappa. 173 I.C. 233= 
10 R.M. 542=46 L.W. 839=1937 M.W.N. 313 
crA.I.R. 1937 Mad. 681. 

Forfeiture of deposit. 

-S. 74—Forfeiture of deposit—Penalty- 

Contract to complete building within stipulated 
time—Clause that on failure to do so deposit 
made bv promisor to be forfeited—Enforceability 
—If subject to S. 55. See Contract Act, Ss. 55 
and 74. 39 Bom.L.R. 835. 

-S. 74— Contract of service — Security for 

performance of office—Payment of part — Agree¬ 
ment to pay balance within time specified — Stipu¬ 
lation that on default amount paid to be forfeited 
—If penal. 

V agreed to serve as a Mutsaddi under the 
appellant, and out of the sum of Rs. 1,000 agreed 
upon as security for the due performance of the 
office paid Rs. 400. He agreed to pay up the 
balance within one month, and stipulated that in 
the event of his failing to pay up the balance 
within the time specified he would forego the sum 
of Rs. 400 already paid as penalty. 

Held, that the stipulation was clearly a penal 
one which was covered by S. 74 of the Contract 
Act. (5* hank arana ray ana Rao and Chari, JJ.) 
B. D. Naidu v. Seetharamayya. 15 Mys.L.J. 
339=42 Mys.H.C.R. 275. 

Higher rate of interest. 

- —— S. 74 —If a penalty—Relief against — 

Principles. 

It is settled law that a stipulation for an 
enhanced rate of interest, if interest is not paid, is 
not per se a penal stipulation. In such a case the 
most important circumstance on which, the deci¬ 
sion would depend, is the difference between the 
enhanced rate and the original rate. The prin¬ 
ciple of S. 74 of the Contract Act is that Courts 
will interfere to vary the contract beween parties 
only whe?n equity demands that substantial varia¬ 
tion should be made. ( Weston .) Beni Prasad 
•v. Sarfraz Ali Sayed. 1937 A.M.L.J. 97. 
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—-S. 74— Mortgage bond—Agreement to pay 

higher rate of interest in default of punctual pay- 
m en t — Penalty — Relief. 

An agreement in a mortgage bond for increas¬ 
ing the rate of interest if the interest remains un¬ 
paid for more than 15 days after the due date for 
payment is in the nature of a penalty against which 
the Courts will grant relief. (Lort Williams, J.) 
Calcutta Improvement Trust v. Poor n a 
Chandra Sincha. I.L.R. (1937) 1 Cal. 300= 
173 I.C. 311 = 10 R.C. 498 = 41 C.W.N. 781= 
A.I.R. 1937 Cal. 654. 

Higher rate of compound interest. 
-S. 74— Higher rate of compound interest. 

Compound interest is in itself perfectly legal, 
but compound interest at a rate exceeding the 
rate of interest on the principal moneys, being 
in excess of and outside the ordinary and usual 
stipulation, may well be regarded as in the nature 
of a penalty. 34 Cal. 150 (P.C.), Rel. on. ( Sir 
Shadi Lai.) Venkata Hanumantha Bhushana 
Rao Garu v. Subbayya. 164 I.C. 27=44 L.W. 
414=9 R.P.C. 70=1936 A.W.R. 991 = 1936 A. 
L.J. 1191=38 Bom.L.R. 1229=64 C.L.J. 141= 
41 C.W.N. 18=17 Pat.L.T. 888=1936 A.L.R. 
784=1936 O.L.R. 485=1936 M.W.N. 1253= 
1936 P.W.N. 794=1936 O.W.N. 705=A.I.R. 
1936 P.C. 283 (P.C.). 

-S. 74— Penalty—Mortgage bond — Provi¬ 
sion for interest at lower rate—Date fixed for 
Payment—In default mortgagee to recover 
amount of principal and interest by suit—Further 
provision for increased rate of interest in case of 
default of payment on due date—If penal. 

A mortgage provided that the money should 
be re-paid on 30th Jeth 1315, with interest at 
Rs. 0-9-6 per cent, per month in one lump and 
that if he failed to pay up in full the principal 
and interest in one lump on 30th Jeth 1915, the 
due date of payments the mortgagee or his heirs 
and representatives would be competent to recover 
the same from the person and properties of the 
mortgagor, his heirs and representatives by bring¬ 
ing a suit. Then followed a further stipulation 
that in case of non-payment on the due date 
interest would run at Rs. 1-4-0 per cent, per 
mensem and that the mortgagee would recover 
interest at 1 1|4 per cent, per mensem after the 
expiry of the said due date, etc. 

Held, that the stipulation for higher interest 
after default was on a different footing from the 
primary contract contained in the earlier part, 
and must be read as a stipulation by way of 
penalty, but that it did not follow that the rate 
of interest after default was confined to the 
original rate stipulated for in the primary con¬ 
tract. ( Rowland and Manohar Lall, JJ.) Nan- 
hak Singh v. Ram Lagan Dubey. 183 I.C. 
866=5 B.R. 1009=12 R.P. 209=20 Pat.L.T. 743 
= 1939 P.W.N. 319=A.I.R. 1939 Pat. 457. 

-S. 74— Stipulation for interest at 12 per 

cent.—Clause that on certain default interest to 
be paid at 18 per cent, and that interest to be 
Paid on interest—If penal—Power of Court to 
relieve against. 

A clause in a mortgage-deed which provides for 
interest at the rate of Re. 1 per mensem, that in 
a certain event (default) the rate of interest is 
to increase to Re. 1-8-0 per mensem and that 
interest should be paid on interest is a penal clause 
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and can be relieved against. The fact that the mort- 
gagee claims not the increased rate stipulated for, 
nut only compound interest at Re. 1 per mensem, 
does not stand in the way of the Court giving 
relief since the contract contains a penal clause. 
W hat the Court has to consider is the contract, 
and not the claim made. When the security at 
the time of the loan was worth more than twice 
the amount advanced, the Court can take that 
into consideration and reduce the interest. In 
such a case the most that can properl}' be allowed 
is 1 per cent, simple interest per mensem, origin¬ 
ally reserved in the mortgage deed. (Stone, C.J. 
and Digby, J.) Bhagwantrao v. Damodar. 
I.L.R. (1938) Nag. 91 = 179 I.C. 129=11 R.N. 
271=20 N.L.J. 285=A.I.R. 1938 Nag. 112. 

In default of punctual payment. 

-S. 74— In default of punctual payment— 

Compromise decree directing payment of smaller 
amount on or before certain date in full satis¬ 
faction—In default whole amount to be payable — 
If penal. 

When a contract contains a term which, not 
being an integral part of the contract, is intro¬ 
duced only for the purpose of securing the 
performance of the contract, that terms is penal 
and equity interferes to relieve a party to the 
contract against it. A penalty is a term which is 
extraneous and collateral to the actual contract. 
The reservation of a right to have full payment 
of money actually due on an existing contract, 
should there be a failure to pay a smaller sum 
on a clay certain, cannot be treated as a penalty. 
Where a compromise decree provides that the 
defendant is to pay to the plaintiff a certain 
smaller sum in full settlement of the larger sum 
which is legally due and recoverable, on or before 
a certain date and in default the defendant is to be 
liable for the larger amount, the latter provision 
is not in the nature of penalty. (Niyogi, J.) 
Hiralai. Hariram v. Durga Bai Murlidar. 
173 I.C. 257=10 R.N. 292=A.I.R. 1937 Nag. 
413. 

Penalty. 

-—S. 74— Penalty—Decree for lesser sum to 

be paid in instalments—Provision for higher sum 
on default—Relief in execution. 

The amount which was found due under a 
decree was Rs. 5,600. This included a sum of 
Rs. 850 compound and penal interest provided for 
in the original document as penalty. The 
decree provided that if the amount less the penalty 
was paid in certain instalments the debtor would 
be allowed a rebate of this amount of penalty 
imposed in the original document between the 
parties. In default of the payment of instalments 
the defendant would be liable to pay the whole 
sum of Rs. 5,600. 

Held, that there was clearly a penal clause. 

Held, further, that the executing Court as a 
Court of equity had the power to relieve against 
the penalty even if the decree was one on award. 
(Haveliivala and Lobo, JJ.) Ahmedbux v. Bal- 
chand. 177 I.C. 925=11 R.S. 69=A.I.R. 1938 
Sind 185. 

-S. 74— Irredeemable pledge — Pledge — 

Agreement that it would be irredeemable after 
certain time. 

An agreement that the pledge - should become 
irredeemable if not redeemed after a certain 
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period, although it may be an unfair agreement, 
would not in itself constitute an agreement by way 
of penalty unless the value of the thing pledged 
is so very much larger than the amount of the 
loan that it would become obvious that the clause 
is really inserted as a means of bringing pressure 
upon the pledgor to repay the loan within the 
contracted time. ( Mackney, J.) Dwarika v. 
Bhagwati. 186 I.C. 530=12 R.R. 270=A.I.R. 
1939 Rang. 413. 

-S. 74— Penalty—Interest at enhanced rate 

on default—If penal. 

A mortgage bond provided for interest at the 
rate of 12 per cent, and in case of default of pay¬ 
ment of interest for an enhanced rate of 18 per 
cent, per annum, 

Held, that the provision for enhanced interest 
in case of default was not necessarily penal. 

(Lobo and Weston, JJ.) Bhagwandas v. Ladha- 
RAM. 188 I.C. 643=13 R.S. 7=A.I.R. 1940 Sind 
68 . 

-S. 74— Penalty — Lease—Deposit as security 

for replacing alterations on premises and for rents 
—Default clause. 

A lease provided that the lessee shall be entitled 
to make alterations on the premises subject to 
replacing them and as security for replacing the 
alterations and for rents, shall deposit certaia 
amounts. The deed further provided that in case 
of non-observance of the terms of the lease the 
deposit shall be forfeited. 

Held, that the clause in the lease relating to the 
forfeiture of the deposit was not a stipulated 
penalty. (Mosely, J.) Raman v. Nagu Muha- 
liar. 173 I.C. 406=10 R.R. 344=A.I.R. 1937 
Rang. 357. 

-S. 74—Penalty—Kabuliyat—Provision for 

6 1|4 per cent, interest per mensem in case of 

even petty defaults—Power of Court to relieve 

against— B. T. Act, S. 179—If bars powers of 

Court to reduce rate of interest. See Bengal 

Tenancy Act, S. 179. 1939 P.W.N. 220. 

• 

-S. 75 —Anticipatory breach of contract — 

Right of promisee — Election—Contract not 

rescinded—Right to sue for damages. 

When a party to a contract commits an antici- 
j patory breach, the injured party has an option of 
rescinding it or of electing to treat it as continuing 
and then suing on the due date for such damages 
as then accrue. There is equally no doubt that 
an election once made cannot be avoided. Dama¬ 
ges for the breach are to be assessed not from 
the date of breach but from the date on which 
the other side elects to rescind. There can be 
no claim for damages with respect fo a contract 
which is still in being, and it is clear the contract 
cannot be determined by one side alone except 
by performance. Unless and until the other side 
chooses to rescind, the contract remains alive for 
all purposes. It is difficult to see why the wrong¬ 
doer should be entitled to take advantage of his 
own wrong. (Vivian Bose, J.) Imamali v. 
Rani Priyawati Devi. I.L.R. (1938) Nag. 31 
= 10 R.N. 115=171 I.C. 553=A.I.R. 1937 Nag. 
289. 

-S. IS—Applicability—Contract of mortg¬ 
age — Non-disclosure of bride's disease — Rescis¬ 
sion—Suit for damages for money spent Main¬ 
tainability—Passive non-disclosure — Actionability . 

A marriage was arranged between the plaintift s 
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son M and A, the second defendant niece of the 
first defendant. The negotiations were conducted 
by the plaintiff on behalf of his son and by the 
1st defendant on behalf of his niece. After the 
negotiations were concluded with the usual pan 
rusum ceremony for which the plaintiff spent 
Rs. 217, the plaintiff discovered that the prospec¬ 
tive bride suffered from epileptic fits during her 
childhood and so broke off the engagement. He 
then sued for recovery of Rs. 217 spent by him 
for pan rusum ceremony, alleging that he would 
not have consented to the engagement if he had 
known of the girl’s disease and that the first 
defendant who was under a duty to disclose it, 
having failed to disclose it, was liable for the 
plaintiff’s claim. 

Held, (1) that the contract of marriage came 
under the category of contracts uberrimae fidci, and 
that the first defendant who was in possession of 
the facts had the duty on him to disclose the 
fact of his niece having had epileptic fits; but 
that the 1st defendant was guilty only of a mere 
passive disclosure and not of any false represen¬ 
tation; (2) that the plaintiff though justified in 
rescinding the contract of marriage was not 
entitled to obtain the damages claimed as the 
same did not arise through non-fulfilment of the 
•contract; (3) that when any contract is avoided 
for breach, it remained operative as to the past 
and so claims for restitution in respect of acts of 
performance prior to the rescission are precluded. 
{Bose, J.) Haji Ahmad Khan v. Abdul Gani 
Khan. I.L.R. (1937) Nag. 299=174 I.C. 351 = 
10 R.N. 373=A.I.R. 1937 Nag. 270. 

-Ss. 78, 108 and 121— Certificates of shares 

in company — If goods — Transfer—Effect — Right 
of transferor to rescind. 

Share certificates are goods within the meaning 
of S. 78 of the Contract Act when the person in 
whose name the shares stand sells or transfers 
them to another, the title to the same passes to 
the transferee who gets a valid title to them; and 
the transferor is precluded from rescinding his 
contract of sale or transfer. {Abdul Ghani and 
Singaravelu Mudaliar, JJ.) Akkithim Miah v. 
Rangappa. 16 Mys.L.J. 115=43 Mys.H.C.R. 
58. 

—-—-—S. 107— Power of resale—Duty to sell 
within reasonable time. 

The right to resell under S. 107 of the Contract 
Act is intended for the benefit of the seller, and 
■the exercise of such a privilege implies a corres¬ 
ponding duty to resell at such a time as will cause 
a minimum of loss to the buyer; in other words 
as soon as possible after the breach. {Stodart, 
J.) Chidambara Nadar v. Vadivel Nadar. 
159 I.C. 1041=8 R.M. 594=1935 M.W.N. 1233 
=43 L.W. 208=A.I.R. 1936 Mad. 47. 

-S. 107— Seller exercising option of resale 

—Right to sue for unpaid price. 

A seller of goods, who avails himself of the 
remedy of resale under S. 107 of the Contract 
Act, is not entitled to sue for the unpaid price. 
The seller, since he cannot deliver the goods is 
debarred from requiring the buyer to pay the 
price of them. {Stodart, J.) Chidambara 
Nadar v. Vadivelu Nadar. 159 I.C. 1031=8 
3LM. 594=1935 M.W.N. 1233=43 L.W. 208= 
•A.I.R. 1936 Mad. 47. 


CONTRACT ACT (1872), S. 124. 

— Ss. 124 and 126— Applicability—Contract 
of guarantee and contract of indemnity — Distinc¬ 
tion Broker and sub-broker—Agreement by latter 
to save former from loss occasioned in effecting 
transactions of constituents to be introduced by 
latter If indemnity or guarantee. 

A contract of guarantee as defined by S. 126 
involves three parties, the creditor, the surety 
and the principal debtor; and it involves a contract 
to which those parties are privy. The contract 
need not be embodied in a single document, bvt 
there must be a contract or contracts to which 
the three parties arc privy. There must be a 
contract, first of all, between the principal debtor 
and the creditor. That lays the foundation for 
the whole transaction. Then there mu>t be a 
contract between the surety and the creditor by 
which the surety guarantees the debt, and 'the 
consideration for that contract may move either 
from the creditor or from the principal debtor 
or both. But if those are the only contracts, the 
case is one indemnity. In order to constitute a 
contract ot guarantee there must be a third con¬ 
tract, by which the principal debtor expressly or 
impiedly requests the surety to act as surety. 
Lnless that element is present, it is impossible to 
work out the rights and liabilities of the surety 
under the Contract Act. It is impossible to imply 
a promise by the principal debtor to indemnify the 
surety, unless the principal debtor is privy to the 
contract ot suret 3 ’ship. An agreement between a 
broker and a sub-broker by which the latter agrees 
to save the former from any loss which he would 
differ by reason of his effecting transactions at 
the request of the sub-broker for the constituents 
introduced by the sub-broker, the constituents 
being unascertained at the time and knowing 
nothing of the guarantee, is a contract of indem¬ 
nity under S. 124 and is not a contract of guar¬ 
antee falling under S. 126. {Beaumont, C.J and 
Rama, J.) Ramchandra Loyalka z*. Shapurti 

S™"™” L K R ^ (1940 > Bom - 552=42 
Bom.L^R. 550=A.I.R. 1940 Bom. 315. 

— S. 124 —Contract of “indemnity”—Undcr- 

nn„y R sec ? nd ”\ ort 0°gee to pay off 'prior mort- 

9 Rrr^rU CaC t X ~^ llX J b y mor fO a 9 or for damages 
—B rea c h—L imitati on~S tar ting poin t—L in 1 it a- 

tion Act, Arts. 83 and 116. 

An undertaking by a second mortgagee to pav off 

mortgage cannot be held to be a contract 

ot indemnity in the absence of an express provi- 

ie C f Cd °l mo f rt S a & e to the second mort¬ 
gagee to indemnify the mortgagor; a suit for 

damages based on the breach of the undertaking 
o pay oft the first mortgage is governed by Art. 
116 ot the Limitation Act, when the contract is 
registered. Limitation commences to run from 
the time the contract is broken and not from the 
time at which any damage arising therefrom is 
sustained by the plaintiff. {Wort and Varma, JJ.) 
Keshwar Sao v. Guni Singh. 17 Pat. 338= 
176 I.C. 269=4 B.R. 694=11 R.P. 75=19 Pat. 
L.T. 198=1938 P.W.N. 211=A.I.R. 1938 Pat. 

« / Ot 

“ ~ “Ss. 124 and 125— Contract of indemnity 
-—Right of suit—Cause of action—When arises — 
Suit before actual loss—Maintainability—Limita¬ 
tion Act, Art. 83. 

Reading Ss. 124 and 125 of the Contract Act 
and Art. 83 of the Limitation Act, it is clear that 
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under a contract of indemnity the cause of action 
arises when the damage which the indemnity is 
intended to cover is suffered; and a suit brought 
before the actual loss had accrued must be 
thrown out as premature. {Wadia and Lokur, 
JJ.) Shankar Nimbaji v. Laxman Supdu. 


CONTRACT ACT (1872), S. 128. 


127 and 23 —Consideration for gua¬ 
rantee-sufficiency—‘Lawful’—Release of certifi - 

cate-debtor under Public Demands Recovery Act 
{Bengal Act III of 1913). 

Under S. 127 of the Contract Act anything 
done for the benefit of the principal debtor mav 
188 I.C. 663=13 R.B. 16=42 Bom.L.R. 175= be a sufficient consideration to the surety for giv- 
A.I.R. 1940 Bom. 161. ing the guarantee. The release of a certificate- 

-S. 126 —Contract of guarantee—What debtor from arrest under the Public Demands Re¬ 
amounts to—Who can enforce it. See Bengal 'covery Act, on a security bond being executed by 


Public Demands Recovery Act, S. 57. I.L.R. 
(1937) 2 Cal. 698. 

-S. 126 —Contract of guarantee—What 

amounts to. 

Where A tells B that he may safely do business 
with C, as he was helping them with finance and 
taking goods from him, that falls far short of a 
guarantee. {Lcacli, C.J. and Madhavan Nair, 
J.) Mahomed Shamsudin Ravuthar v. Shaw 
Wallace & Co. I.L.R. (1939) Mad. 282=184 
I.C. 153 = 12 R.M. 414=49 L.W. 343=1939 M. 
W.N. 209=A.I.R. 1939 Mad. 520=(1939) 1 
M.L.J. 509. 

-S. 126 —Contract of suretyship — Require¬ 
ments. 

No doubt for a contract of suretyship there 
should be concurrence of the principal debtor, 
the creditor and the surety. But this does not 
mean that there must be evidence showing that 
the surety undertook his obligation at the ex¬ 
press request of the principal debtor. An implied 
request will be quite sufficient to satisfy this re¬ 
quirement. {Srivastava, Ag.C.J. and Smith, J.) 
Jaganath Baksh Singh v. Chandra Bhukhan 
Singh. 12 Luck. 484=165 I.C. 370=9 R.O. 
195=1936 O.W.N. 979=1936 O. L. R. 625= 
A.I.R. 1937 Oudh 19. 

-S. 126 —G uaran tee — Construction — Liabi- 


a surety in favour of the certificate oficer, is a 
sufficient consideration for the bond. Though 
such a bond is not authorised by law in the sense 
that it does not come within the express terms 
of the relevant sections of the Act, yet it may still 
be for lawful consideration and legally enforcea¬ 
ble. It cannot be said in such a case that what 
is not expressly permitted by the Act must be 
held to be forbidden by law, for this doctrine 
though applicable to a corporation, cannot apply 
to a Court or an authority exercising judicial 
functions; a certificate officer is a Court under 
the Act. The consideration is also 'lawful' in 
that the release is in fact, in aid, and not to the 
detriment, of the purposes of the Act, namely, 
the speedy realisation of the certificate dues. 
{Henderson and Biswas, JJ A Malda Dt. Board 
v. Chandra Ketu Narayan Singh. I.L.R. 
(1937) 2 Cal. 698=66 C.L.J. 373=175 I.C. 
929=10 R.C. 19=4 C. W.N. 1008=A.I.R. 
1937 Cal. 625. 

S. 128 —Promissory note — Guarantor's lia¬ 


bility for interest. 

Under S. 128 of the Contract Act, if a person 
guarantees the payment of a promissory note with¬ 
out qualification he would be. equally with the 
principal debtor, liable for the interest. It is, 
however, open to the guarantor to limit by con- 
lity of guarantor. | tract his liability to the principal amount of the 

In construing a guarantee, the principle is that note. ( Panckridge, J .) Dhlrendranath v. Bone- 
a guarantee will only extend to a liability pre- bheary. 44 C.W.N. 511. 

cisely answering the description contained in the -S. 128 —Special contract—Letter of gua- 

guarantee. Therefore before a creditor can en- \rantee — Undertaking to pay amount “after at- 
force the liability given by a guarantor, he must tempts have been made to realise the same from 
satisfy that the conditions of the bond executed \the principal debtor”—Effect — Liability of guar- 
by him are fulfilled and that he is seeking the \antor—When arises — Mere demand for payment 
very liability which has been undertaken by the \from principal — If sufficient to entitle creditor to 
guarantor under the bond. {Pandrang Row and proceed against guarantor. 

Venkataramana Rao, JJ.) Venkamma v. San- Where a surety by his letter of guarantee under- 
yasayya. 179 I.C. 594=11 R.M. 601=1938 takes to pay the creditor the amount which may 

M. W.N. 68=47 L.W. 84=A.I.R. 1938 Mad. 422. become due to him under the letter of guarantee 

__S. 127 — Scope of—Benefit done to princi- “after attempts have been made by the creditor 

pal debtor _ If should have been at the desire of to realise the same from the principal debtor" 

the surety _ Past benefit, if can be. a good con- there is a special contract between the creditor 

sideration for a bond of guarantee. and the guarantor to the effect that the creditor 

Under S. 127 of the Contract Act it is not should not be entitled to recover from the guar- 
necessary that the thing done or the promise antor until he has first attempted and failed to 

made for the benefit of the principal debtor obtain satisfaction by some sort of proceedings 

should be at the desire of the surety. The sec- against the principal debtor. The creditor's right 
tion has implied in it some such expression as to recover from the grantor is restrained or post- 
‘notwithstanding anything contained in S. 2 {d) poned and does not accrue until the creditor has 
of the Act.’ The word ‘done’ in S. 127 shows taken steps to recover the debt by proceeding 
that past benefit to the principal debtor can be against the principal debtor or his assets. It is 
good consideration for a bond of guarantee, not enough for the creditor to merely demand 
(Thomas , C.J. and Zia-ul-Hasan, J.) Ghulam oayment from the principal debtor, as that would 
Husain Khan v. Faiyaz Ali Khan. 188 I.C. not amount to an attempt to realise the debt from 
175=12 R.O. 419=1940 O.A. 428=1940 O.W. the assets of the principal debtor. ( Collister ana 

N. 486=1940 O.L.R. 326=1940 A.W.R. (C.C.) Bajpai, JJ.) Radha Krishna Das v. Ajodhiya 

228 =A.I.R. 1940 Oudh 346. Das. 1937 A.L. J. 1265=1937 A.W.R. 1194. 
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-S. 128 —Subsequent surety guaranteeing 

payment by executants of debt on a promissory 
note by particular date and promising to execute 
new note on failure—Failure on surety’s part to 
execute neiv note — Surety’s liability under old 
note. 

The executants of a promissory note failed to 
pay the money advanced on the promissory note. 
A surety guaranteed the payment by the execu¬ 
tants by a particular date and on failure promised 
to execute a new promissory note. The surety 
failed to execute the new note. 

Held, that liability of the surety was co-exten- 
sive with that of the principal debtors. If he 
failed to execute the new promissory note his lia¬ 
bility was to pay up the old one. ( Mosely, J .) 
C.T.A.C.T. Firm v. Maung Aye. 171 I.C. 
527=10 R.R. 161 A.I.R. 1937 Rang. 197. 

-S. 128 —Surety for payment of mortgage 

debt — Liability, when arises — Limitation—Starting 
point. 

Where a person undertakes that if the mortga¬ 
gee’s money is not realised from the property 
mortgaged by the mortgagors, then the mortga¬ 
gee would be entitled to realise his mortgage 
money from him, the surety, the intention is clear 
that the mortgagee was first to proceed against 
the mortgaged property and was to take every 
step that could be taken against it to realise his 
money, and the time begins to rup against the 
surety only when the mortgagee fails to realise 
the whole amount due to him from the mortgag¬ 
ed property and not from the date when the mort¬ 
gage money becomes due under the mortgage deed, 
(j Sennet and Verma, JJ.) Daljit Singh v. Har- 
kishan Lal. 187 I.C. 152=12 R.A. 474=1940 
A.W.R. (H.C.) 14=1939 A.L.J. 1137=A. 
I.R. 1940 All. 116. 

-S. 129 —Continuing guarantee — Breach — 

Burden of proof—Guarantee for due performance 
of duties by certain person. 

Where a suit is instituted by a company on the 
basis of a continuing guarantee entered into by 
certain persons for the due performance of his 
duties by a certain person while in the service of 
the company, the burden is upon the plaintiff 
company of proving that the person concerned was 
guilty of such lack of diligence and faithful¬ 
ness as caused a loss to the company and there¬ 
by constituted a breach of the agreement of guar¬ 
antee. If the losses were the direct result of the 
company’s own bad system, and the employee was 
plainly unfitted for the work entrusted to him by 

reason of deficiency in education and experience 
he cannot be held guilty of lack of dil igence and 
faithfulness, so as to make his guarantors liable 
under the agreement of guarantee. ( Dunkley , /.) 
Balthazar and Son, Ltd. v. C. W. James. 167 
I.C. 292=9 R.R. 308=A.I.R. 1937 Rang. 37. 
-S. 133—Applicability—Surety for appear¬ 
ance of defendant arrested before judgment— 
Return of plaint for presentation to Court hav¬ 
ing jurisdiction—Surety—If discharged^— Plaint 
represented in proper Court—Surety bond—If co¬ 
vers new suit. See C.P. Code* CL 38, R. 2. 50 
L.W. 426. . 

-S. ,133 —Discharge of surety—Breach and 

variation of terms of contract. 

Where the business in respect of which a surety 


^CONTRACT ACT (1872), S. 133. 

had guaranteed losses regarding the share of a 
partner was one the capital of which was limited 
to a certain amount, and according to the terms 
of the partnership deed it was stipulated that when 
losses occurred the partnership was to be dissolved 
forthwith, the continuation of the business, after 
losses were incurred, on an extended scale by 
amalgamation with another concern and the addi¬ 
tion of new dealings to the business of the new 
concern thereby changing the character of the ori¬ 
ginal business constitute not only breaches but 
also variations of the terms of the contract and 
exonerate the surety from liability. (Addison and 
Ram Lall, JJ.) Jowand Singh v. Tirath Ram. 
183 I.C. 740 (2) = 12 R.L.. 133=41 P.L.R. 
47=A.I.R. 1939 Lah. 193. 

- —S. 133—Security bond—Bond to Court 

pending appeal—Alteration in judgment-debtor’s 
position by act of third party—Liability of surety. 
See Surety. A.I.R. 1936 Lah. 470. 

——-—S. 133— Surety for tax-collector of muni¬ 
cipal committee—Son of tax-collector allowed to 
collect taxes without notice to surety — Defalca¬ 
tion by son—Liability of surety. 

A person stood surety for 'the tax-collector of 
a Municipal Committee. The security bond pro¬ 
vided that the surety was to be liable in case the 

* misappropriated any amount that 
came in his hands or in case any default in pay¬ 
ment was made by him. Subsequently the son 
of the tax-collector began to collect the taxes in 
his father’s name with the consent and knowledge 
of the President and Secretary of the Municipal 
Committee. The President or the Secretary did 
not give any notice of this fact to the surety. On 
a defalcation being made by the son the surety 
was sought to be made liable. 

Held, that as the person had stood surety only 
for the personal honesty of the tax-collector and 
not of his son and as the kind of employment was 
such that it should have been conducted person- 
ally by the man for whom the surety had given 
security, the surety could not be bound to some¬ 
thing for which he had not contracted. ( Mosc- 

Sein v. Paungde Municipality. 
177 I.C. 75=11 R.R. 98=A.I.R. 1938 Rang. 
126 . 

" ” S , s \ 133 and 134— Compromise between 
principal debtor and creditor—Alteration of ori¬ 
ginal contract and addition of new terms — Effect. 

Mere entering into a compromise decree by the 
parties would not necessarily discharge the surety, 
“ft. where a complicated arrangement is enter¬ 
ed into which could not have been within the 
contemplation of the surety and new terms are 
imported which are quite outside the reasonable 
requirements of a settlement by consent the surety 
r w j**.“ e discharged. ( Roberts. C.J. and Leach, 

, ▼ >y ANW v% K*E.R.M. Raman Chettyar. 

174 I.C. 915=10 R.R. 445=A.I.R. 1937 
Rang, 499. 

“ ®s. 133 and 134— Scope — Failure of con¬ 

sideration for contract of creditor with principal 
debtor—Effect—Subsequent variation of original 
contract between creditor and principal debtor _ 

Surety not party to such variation—If discharg¬ 
ed. 

It is a fundamental principle of the law of sure¬ 
tyship that a surety cannot be bound to something 
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for which he has not contracted. The provisions dant failed to abide by the final decree or decree 
of the Contract Act cannot be deemed to be ex- that might be passed in the matter. On 
haustive. S. 133 of the Act cannot in any view 23—11—1934 the decree of the trial Court was 
operate to alter the primary law of the contract confirmed. The plaintiff having sought to exe- 
of guarantee that the promisee must show per- cute the decree against the former sureties, M. 
formance before he can hold the promisor lia- and B.S., they pleaded that they were discharg- 
ble. If the contract with the principal debtor is e d owing to D. having been accepted as a new 
varied without the consent of the surety, the latter surety in their place. 

who is not a consenting party to the variation is Held, (1) that the Contract Act was not ex- 
d'seh^rged from liability, althougn the pi-ncipal haustive; (2) that the general principles of the 
debtor who is entitled to cancel and does cancel the law of suretyship (and in particular the princi- 
contract subsequently withdraws ine cancellation jplc that the rights of a surety are not to be inter- 
submits to the claim of the creditor. It the consi- fered with without his consent) might be applied 

deration for the original contract with the principal and ought to be applied even though the provi- 

debtor fails, the latter is relieved of all liability, sions of the Contract Act did not govern the case; 
and necessarily the surety also ceases to be liable (3) that the Court itself having been responsible 
as surety. The fact that the principal debtor for a change in the situation which materially 
withdraws his defence to an action by the creditor affected the position of the former sureties and 
and allows judgment to be given against him can- there having been a delay of six years without any 
not affect the position of the surety. {Leach, C. justification it must be held that they were dis- 
J. and Venkataramana Rao, J .) Nuservvanji cl arged from liability. {Broomfield and Mack- 

CURSIDJI BHASANIA & Co. V. MahAMUGI AMMAL, lin, JJ .) PARVATIBAI HARIVALLABHDAS V. VlN^YAK 

182 I C 920=12 R.M. 168=1938 M.W.N. ; Balvant. I.LR. (1938) Bom. 794=40 Bom. 
32S—A I R 1938 Mad. 585. I L.R. 989=179 I.C. 258=11 R.B. 244=A.I. 

__Ss.' 133, 135 and 1 39-Applicabihiy- 
Surety bond to Court pending suit—Decree—Exe¬ 
cution against surety not proceeded with—Appeal 
from decree—Application for stay of execution— 


R. 1939 Bom. 23. 

S. 134— Applicability—Decree against priii- 


• • m' * «/ -- K 

cipal and surety — Effect—Release of principal 
debtor before the Debt Conciliation Board — Swe-- 


/ / V*Vwr v- - l l - ' - • I '---- ~ ~ J ~ ~ " v ^ " 

Offer and acceptance of fresh surety in appeal t y can c i a {, n f 0 be absolved also. 

Effect — Former surety—If discharged . When once’a decree is passed both against the 

Having regard to the definition in S. 126 01 the principal debtor and the surety, the surety becomes 
Contract Act, Ss. 133, 135 and 139 of the Act can- a judgment-debtor. His debt becomes a debt of 
not in terms apply to a surety who executes a record. The original contract has merged in the 
surety bond to a Court; there is in such a case decree. Hence when a creditor releases a princi- 
no creditor within the meaning of S. 126. But p a j debtor and retains his rights as against the 
there is no reason why the principles underlying ' SU rety judgment-debtor, in proceedings before the 
those sections should not be applied mutatis mat an- jDebt Conciliation Board, the surety cannot there- 
dis though the question whether a surety is dis- by claim that he is also absolved from his lia- 
charged from the undertaking he has given to the bility S. 134 of the Contract Act has no applica- 
Court depends on the construction of the surety tion to such a case. {Niyogi, J .) Ziabal v. Rama* 
bond. In a suit for possession of immov- chandra. 1939 N.L.J. 402. 

able property and mesne profits, the plaintiff ap- -S. 134— Applicability — Surety bond cxe- 

plied for appointment of a receiver pending the ' C uted in favour of Court. 

suit, but the defendant agreed to give security for $. 134 presupposes the existence of a contract 
the profits. One M was offered and accepted a Q f guarantee, to which the creditor and the sure- 
surety for the mesne profits of the year 1927— ty, if not also the debtor are parties. The lia- 
1928 and on 23—10—1937 he executed a bond to 'ability of the surety arises from an undertaking 
the Court undertaking that in the event of the !given by him to the creditor in consideration of 
defendant failing to satisfy the decree or order something done by the latter. Hence where 
that might be passed against liim, he, the surety, there are no contracts between the sureties and 
would personally pay the amount fixed. For the creditor and security bonds are executed by the 
mesne profits of the following year 1928—1929. 'sureties at the instance of the debtor and in pur- 
onc B.S. was offered and accepted as surety; on suance of the orders of the Court granting stay 

o_i^_i928 he also executed a bond to the Court the creditors are not a party to the contract of 

in essentially similar terms. The suit was de- guarantee even though they are empowered under 

creed on 6_3—1929, and the plaintiff on the security bond to enforce and hence S. 134 

1 z a iQ90 took out execution and obtained pos- does not apply to this case. {Niamatullah and 
session of the properties only on 15—7—1929 The Collistcr, JJ.) Janc. Bahadur Singh v. Basdeo 
nlaintiff filed another darkhast against the defen- Singh. 164 I.C. 248=9 R.A. 132=1936 A.W. 
d nT and also S/ and B.S. for recovery of the R. 793=1936 A. L. J. 860=1936 All.L.R. 719 
amounts of mesne profits specified m the surety =A.I.R. 1936 All. 549. . . 

bonds. The defendant in the meanwhile appeal- _-S. 134— Discharge of surety—Suit against 

ed against the decree for possession and applied insolvent debtor without leave of Court — Surety 
for stay of execution which was granted on fresh if released from debt. _ . 

security. One D. was appointed surely for the Failure to obtain permission of the Insolvency 
total amount of mesne profits for which M. and Court before suing the debtor who had been ad- 
B S the former two sureties were liable, and D ljudicated insolvent, does not release the suiecies 
executed a bond to the appellate Court undertak- from the debt. {D. R. Norman .) Shankar Lal 
ing to'be liable for the amount in case the delen- v. Bhanwar Lal. 1939 A.M.L.J. 
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-Ss. 134 and 137 — Construction—Surety 

under S. 145, C .P. Code—Discharge of — Execu¬ 
tion against judgment-debtor barred — Effect. 

The mere fact that an execution against the 
principal judgment-debtor has been allowed to be 
barred by lapse of time is no ground for the release 
or discharge of the surety. ( R.C. M it ter, J .) Bi- 
rendrajit Saha v. Renupada Saha. 40 C. W.N. 
465. 

Ss. 134 and 137 — Creditor omitting to sue 


debtor within limitation — Surety, if discharged. ,--- L ,„ , dW ui jL'igiana 

The omission of a creditor to sue the principal Iwas and is. S. 139 only applies where the cven- 


CONTRACT ACT (1872), S. 134. 

out of old ones—Effect—Surety, if relieved of hts 
liability. 

A surety is discharged if the creditor, without 
his consent, either releases the principal debtor 
or enters into a binding arrangement with him to 
give him time. In each ca^e the ground of the 
discharge is that the surety’s right to pay the debt 
at any time and after paying it, to sue the princi¬ 
pal in the name of the creditor, is interfered 
with. Ss. 134 and 139 of the Contract Act are 
merely declaratory of what the law of England 


debtor within the period of limitation does not 
discharge the surety from his liability. ( Nasim 
Ali and Remfry, JJ.) B ires war Chatterjee v. 
Saidpur Commercial Bank, Ltd. 41 C.W.N. 
1361. 

■Ss. 134 and 137— Remedy against pnu- 


tual remedy of the surety against the principal 
> debtor is impaired. Under S. 134 the surety is dis¬ 
charged if, and only if, a contract has been enter¬ 
ed into by which the debtor is released or if there 
has been any act or omission on the part of the 
creditor the legal consequence of which has been 
to discharge the principal debtor. Whcic a plain- 


✓ —-— 

cipal debtor barred — Surety , how affected. r.~ -*—-©■■■' ”* v *'*.*“':**'“ I • wntic a piain- 

A surety is discharged when at the date of the p 1 ™ sue d on a building contract certain trustees 
it against him the creditor’s remedy against the i 01 a temple ar, d a guarantor but later oti as those 

!_ *_1 J _1. i t 1 l I i . • U/Prn ram L __1* J r . i « 


suit 


• - - — — — ^ - —- 

( D . R. Norman.) Nau Rang Rai v. Sita Ram. 

1939 AiM.L.J. 66. 


mill LICUUUI :> 1 till LI it. » * - " e> — v*. u/wi. miti Ull 3 III05C 

principal debtor has become barred by time. (trustees were removed, he applied for the substi¬ 
tution ot the new trustees in the place of the old 
ones and they were so substituted and the old ones 
struck out and the suit was continued ac ^rroinci 
—— Ss - I 3 * Discharge of surety- the new ones and the guarantor it was held that 

Creditor excluding debt guaranteed by surety j ran, as the only result of striking out the oripmal tru-- 
settlement by the Debt Conciliation Board. tees from the action was to preclude the bring- 

The Poston of, the surety is twofold: on the ,ng by the plaintiff of a fresh suit in respect of 
one hand he is liable to pay the debt, on the other ,the subject-matter against them and was not a 
hand when he pays the debt, he stands ,n the shoes i release or discharge of the principal debt, the debt 
of the creditor and he ,s entitled to enforce remained a debt though the creditor Dy reason 
against the principal debtor all the remedies which of a rule of procedure could, not bring L action 
were available to the creditor. If the liability of upon it. It was further held that under the cir 
the surety is so co-extensive with that of the prin- cumstances there was nothing in S 134 to die 
cipal debtor, his right is not less co-exlensive charge the liability of the suretv knd ii.at ml 
with that of the creditor after he satisfied his debt, daintiff's act in continuing to sue the surety, though 
To enable the surety to enforce h.s right agains he withdrew his action against the principal deb- 
the principal debtor, there arc two essential tors, was a clear reservation of his Vichts t / w 
conditions ( 1 ) that the debt itself must subsist, i Dorter.) Mahanth Singh v. U Bi Yt 66 I a' 
00 t ha t his remedy against the principal must 1198=70 C.L.J. 556=1939 Rang L R Jss 
remain unimpaired. Consequently the creditor 1 50L.W. 27=41 Bom L R 742=20 Pat T T 
will he entitled to compel the surety to perform 532=1939 A.L.J. 697=1939 M W N 
his promise only if the debt subsists and the sure- 1939 A.W.R. (P.C ) 169=11 R P C ifq I 
ty’s remedy is unimpaired. Where the principal 1939 O.A. 559=1939 O W W dm— aZ' 
debtor has applied to the Debt Conciliation Board N. 641=181 I.C. 1=5 B R Toiio ri t ’ 

for settlement of his debts, and before the Board R. 270= A. I. R. 1939 P C 110— ?iq5o\ o 

the creditor excludes from his statement of debts M.L. J. 253 (P.C ) 11 U —U939) 2 

the debt guaranteed by the surety declaring that _o * 0 - 

he would recover it from the surety, the debt due 7 \, c / j? Discharge of surety — 

by the principal debtor does not exist sc as to „ *mpieadtng both principal dtbiur 

entitle the creditor to enforce his remedj- against defendants—Creditor withdrawing 

surety. Granting for the nonce that it subsists, un( t er % 73 debtor without permission 

rhnr,. a j ' ’ ’ 1 CP ‘ C ode—Surely, if dis¬ 


it cannot be overlooked that under S. 15 (3), C. 

P. Debt Conciliation Act, the surety’s remedy is 
very substantially impaired and the creditor by 
lifting the burden of the debt from off the shoul¬ 
ders of the debtor and laying it on those of the 
surety seeks virtually to shift his own disability ! 

entailed by the Debt Conciliation Act, on the sure- -againsr mm and therc- 

ty in an aggravated form and hence the surety is nr . _ VOia * * , ^°. es this, the surety can have 

discharged. (Niyogi. J .) Baku Rao 2 /. Babu Ma- °V r l e to - the P r j n c>P a l debtor for repayment 

naklal. I.L.R. (1939) Nag. 175=176 I . C. by 7 ,rt “ e and 139 the surety 

N.L J. 1S0=A.I.R. Th.fi If t r i? ed ' £ I 1920 Mad - 216 Diss 

t nus if the creditor chooses to have 


charged. 

A creditor while enforcing his contract may 
elect to have recourse to the surety rather than to 
the principal debtor; but he must not in so do- 
ing release the latter in such a way as to render 
the contract unenforceable against him and therc- 


686=17 R.N. 70=1939 
1938 Nag. 413. 

--Ss. 134 and 139 —Discharge of surety— 

Principle underlying—Scope and applicability of 
Ss. 134 and 139-y-Suit against trustees and a guar¬ 
antor—Substitution of new trustees and striking 

QX>. —143 


. 1 -recourse to 

IhP ST K h f J5 r, " apal ^ b tor remains liable ro 
f > a i ter ' „ but '? the creditor after having insti- 
tuted^ suit against both the principal debtor and 
hrs surety ext.ngu.shes hrs remedy against the 
principal debtor by withdrawing a suit against 
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him without the permission of the Court under 
O. 23. R. 1 (3), C.P. Code, then his act d is- 
charges both the principal debtor and by virtue 
of Ss. 134 and 139, Contract Act, the surety in 
addition. 1 L.B.R. 150, Foil. The test is not 
whether the creditor has for the time being con- 
fined his attention to the surety rather than to the 
principal debtor, but whether he has irrevocably 
abandoned his rights against the prmc.pa, debtor 
by releasing or discharging him from the contract 
or has impaired the remedy of the surety against 

the principal debtor. J' mTc' 291 

i \ tt tja Yi v . Mahant Singh. 171 l.w. ^yi 

= 10 R R. 142=A.I.R. 1937 Rang. 302. 

_ S s . 134 and 145— Suit against debtor and 

surety—Creditor waiving claim against debtor — 

Effect of—Surety, if discharged. 

The effect of the creditor waiving his claim 
against the principal debtor in a suit brought 
against the principal debtor and the surety is the 
barring of the remedy by suit against the uebtor, 
and is not the extinction of the debt. Ihc remedy 
of the surety under S. 145 of the Contract Act 
against the debtor remains open and unimpaired 
to the surety, and therefore the surety is not dis¬ 
charged. (Dunkley, 7.) Kanahai Misser v. 
SukananaV 14 Rang. 594=168 I.C. 815=9 
R R. 365=A.I.R. 1937 Rang. 72. 

_S. 135— Applicability—Surety bond exe¬ 
cuted to Court—Discharge of surety. 

Even if S. 135 of the Contract Act does not 
apply to the case of a bond executed by a surety 
to Court, the equitable principles on which the sec¬ 
tion is found do apply and a discharge can be given 
to all the surety on the grounds mentioned in the 
section. {Norman.) Nathu' Mal v. Abdul Ha¬ 
mid. 1936 A.M.L.J. 1. 

-S. 135— Auction-purchaser allowed to 


CONTRACT ACT (1872), S. 139. 


withdraw deposit on furnishing security to re-de 
posit zvhen asked—Surety bond executed — Pur¬ 
chaser when asked to deposit amount asking for 
time which was granted—-Consent of counsel for 
decree-holder — Surety, if absolved from liability. 

Where in an execution case, the auction-pur¬ 
chaser who had deposited the sale price in Court 
was allowed to withdraw it on furnishing secu¬ 
rity to re-deposit when asked to do so, and on so 
being asked he asked for a month’s time to depo¬ 
sit the amount which was granted by the Court 
and was not objected to by the counsel for the de¬ 
cree-holder, but on subsequent date the Court 
being aware of the surety bond ordered the surety 
to deposit the amount and modified the previous 
orders. 

Held, that the surety was not absolved under 
S. 135, Contract Act. The bond was in favour 
of the Court and the Court had discretion to order 
the auction-purchaser to deposit the amount at 
any date it liked and the consent of the counsel 
for the decree-holder was immaterial. (Bhtde, 
J .) Mohammad Ramzan v. Mt. Khadija Sul¬ 
tan Begum. 181 I.C. 429=11 R.L. 834=40 P. 

L.R. 755=A.I.R. 1938 Lah. 472. 

• 

•Ss. 135, 136 and 139—Scope of contract 


between creditor and third person giving time to 
debtor—If discharges surety— See Surety 1 —Dis¬ 
charge of. 15 Mys.L.J. 56. 


— Ss. 135 and 137 — Mere forbearance of 
creditor to sue debtor—If promise to give time 
— Surety, if discharged. 

Mere forbearance on the part of the creditor to 
sue the debtor immediately the debt becomes due, 
at the request of the debtor, does not amount to 
promise to give time to the debtor so as to dis¬ 
charge the surety. 4 Cal. 331 (P.C.), Dist. (Al- 
| mond, A.J.C.) Makhan Singh v. Mr. Lachm:. 
161 I.C. 244=8 R. Pesh. 169=A.I.R. 1936 
Pesh. 80. 

-S. 137— Construction —" Mere forbearance '* 

— Meaning. 

The words "mere forbearance” in S. 137 mean 
forbearance of the creditor from suing the debtor 
within the period of limitation. The simple 
reason for this interpretation is that a person can 
only forbear to do a thing as long as he has got 
a right to do it. Directly the suit of the creditor 
ibecomes time-barred, he loses his power to rniorce 
his claim. 1918 P.C. 226, Ref. ; 7 I.C. £98 and 
1920 Mad. 216, Disapprov. ; 5 Bom. 647 and 7 
Bom. 146, Dissent.; 24 All. 504, Foil. {Middle- 
ton, J.C. and Mir Ahmad, A.J.C.) Chattar 
Singh v. Makhan Singh. 160 I.C. 1005=8 R. 
Pesh. 143=A.I.R. 1936 Pesh. 20. 

- -S. 139 — Discharge of surety—Neglect of 

obligee to observe rules as to supervision and 
checking—Passive acquiescence. 

Where it was not part of the conditions in a 
bond entered into by the surety of a tax collector, 
that the Municipality should check and supervise 
the tax collections, a mere neglect on the part 
of the Municipality to observe certain rules and 
bye-laws, as to checking of the tax collector’s 
accounts, does not discharge the surety. Mere 
laches of the obligee or a mere acquiescence by 
the obligee in acts which are contrary to the 
conditions in the bond, is not of itself sufficient 
to relieve the surety. It must be shown that the 
obligee is guilty of affirmative and not merely of 
negative misconduct. {Mosely, J.) Ahyan v. 
President, Wakema Municipal Committee. 
1937 Rang.L.R. 405=175 I.C. 255=10 R.R. 478 
=A.I.R. 1938 Rang. 90. 

--S. 139 — Surety bond—Surety undertak¬ 
ing obligation on behalf of two defendants — Lia¬ 
bility in respect of the amount decreed against 
the defendants—Suit dismissed against one defen¬ 
dant—Compromise decree passed against another 
defendant—Discharge of surety. 

In a prior suit, a surety gave a security bond, 
on behalf of both the defendants. The bond ran 
thus: “The plaintiff having accepted my personal 
security, I hereby agree and bind myself to pay 
to the plaintiff or his legal representatives and 
assignees any amount that may be decreed in the 
said suit against the defendants in case the same 
is not recovered from the same defendants. The 
plaintiff in that suit entered into a compromise 
with one of the defendants as a result of which 
that defendant suffered a decree to be passed 
against him for the amount claimed in the plaint 
The other defendant contested the claim and 
eventually the suit was dismissed against that 
defendant and no decree was passed in respect of 
the suit claim. The plaintiff's heir f> being unable 
to recover the amount by executing the com- 
promise decree, brought a suit to enforce the liabi¬ 
lity under the security bond. 
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Held, that before an obligation can accrue in 
favour of creditor, there must be a decree against 
both the defendants and there must be a failure 
to recover the money from both the defendants 
or their property. A compromise decree against 
one of the defendants cannot be held to be a 
decree against the ‘defendants’ within the meaning 
of the bond and the plaintiff cannot be heard to 
say that she has failed to recover the amount 
from the ‘defendants.’ The dismissal of the 
suit against one of the defendants prevented the 
accrual of any obligation against him and operat¬ 
ed as a complete release of one of the parties 
jointly bound as a principal. So there is an 
extinction of debt by reason of dismissal of the 
suit, not merely barring of remedy of creditor. 
Hence the surety is discharged from his obli¬ 
gation. ( Pandrani / Row and V etikataramana 
Rao, JJ .) Venkanna v. Sanyasayya. 179 
I.C. 594=11 R.M. 601 = 1938 M.W.N. 68=47 

L. W. 84=A.I.R. 1938 Mad. 422. 

-S. 141 — Applicability—Surety for mort¬ 
gagor—Suit against mortgagor and surety — Plain¬ 
tiff claiming only money decree — Effect—Surety 
—If discharged—Enforcement of mortgage right 
by mortgagee or surety after assignment—If 
barred — C. P. Code, O. 34, R. 14. 

In a suit on a mortgage bond against the mort¬ 
gagee and his surety, the plaintiff mortgagee 
claimed only a money decree and stated in the 
plaint that he had “given up only the mortgage 
right and filed the suit as on a simple bond.” The 
surety pleaded that he was exonerated from lia¬ 
bility by reason of the plaintiff having given up 
his rights under the mortgage bond. 

Held, that notwithstanding this statement in 
the plaint, the plaintiff could still sue, under O. 34, 
R. 14, C. P. Code, for sale, and there was nothing 
to preclude him from assigning the mortgage 
right to the surety or to preclude the surety from 
enforcing the mortgage right by reason of the 
provisions of S. 141, Contract Act, which entitled 
him by way of subrogation, to the benefit of the 
securities held by the principal creditor, and that 
the surety was therefore not discharged. ( Varada- 
chariar, J.) Ayili Mallappa v. Sidramappa. 169 
I.C. 679=10 R.M. 102=45 L.W. 602=1937 M. 
W.N. 132=A.I.R. 1937 Mad. 501 = (1937) 1 

M. L.J. 469. 

-S. 143 — Applicability—Surety for debtor 

to bank—Bank if bound to disclose state of ac¬ 
count of debtor to surety—Agreement by surety 
to be liable in spite of composition betzveen lender 
and debtor—Effect of. 

S. 143 of the Contract Act is not applicable to 
cases of mere non-disclosure, because mere non¬ 
disclosure as distinguished from intentional con¬ 
cealment cannot amount to keeping silence under 
the section. There is no general obligation on the 
part of a bank to volunteer to a surety parti¬ 
culars of one of its constituent’s indebtedness, 
for this is a matter on which the surety has to 
inform himself. A surety bond executed by a 
surety for a debtor to a bank provided that any 
contract between the borrower and the lender by 
which the lender made a composition with or 
proposed to give time or not to sue the borrower 
would not discharge the surety. In a suit against 
the surety after the principal debtor had entered 
into a composition with the lender, the surety 
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pleaded that the composition discharged him 
trom liability and that the creditor bank had 
failed to disclose to him the exact liability' of the 
debtor at the time. 

Held, (1) that the surety havdng expressly con¬ 
tracted to remain liable notwithstanding the dis¬ 
charge ot the principal, he could not be allowed 
to contend that the discharge of the principal wa-> 
an implied discharge of the surety, (2) that the 
bank was not bound to break the confidence of 
its constituents and to disclose its affairs to the 
surety and S. 143, Contract Act, did not apply. 

an< ® Mockett, JJ.) Kkish naswami Aiyar 
v. Fravancokf. National Bank, Ltd ILR 
(1940) Mad. 757=1940 M.W.N. 322=51 L.W! 
333 =AT.R. 1940 Mad. 437=(1940) 1 M.L.J. 424 
7 7" S ' 145 —Surety executing bond to creditor 

lor future payment—Cause of action against 
principal debtor. 

The payment which gives the surety a right of 
action against the principal debtor must be a 
payment of money or money’s worth. Where the 
surety has not paid the amount due by the prin¬ 
cipal debtor to the creditor but merely executes 
a bond for its future payment, a suit by the surety 
for recovery of the amount due bv the principal 
debtor to the creditor is premature and he has no 
cause of action until he pays the amount due 
under the bond. ( Dunk ley , J.) Mutuswamy v. 
Kay am boo Konar. 14 Rang. 511 = 163 I.C. 668 
=9 R.R. 45=A.I.R. 1936 Rang. 235. 

7 *45 “Wrongfully'’—Meaning of—Suit 

by creditor against principal debtor anil surety— 
Dtsintssal against former as barred by limitation 
—Decree against surety—Payment by surety—If 
wrongful. ’ 

. Where a decree is passed against a surety in 
favour of the creditor, although the sui't is 
dismissed as against the principal debtor as being 
liarred by limitation payment of money* made by 
the surety under the decree must be held to be 
rightful payment and not a yvrongful payment, 
unless the decree has been obtained oyving to the 
collusion or the gross negligence of the surety. 
The surety cannot be held to be grossly negligent 
merely because lie fails to put forward a defence 
yvhich yvould be extremely doubtful of success 
(A onnan,J.) Hollasi v. Sokha. 1936 A.M.L. 

—— s . 148—Delivery of goods for safe custody 

aIr m7° r A?r C i55. C0NTRACT ACT - S - 2 ^- 

777 ^ s * *48 and 149— Bailment — Essentials — 

Delivery of possession^-What amounts to. 

Lnder Ss. 148 and 149, Contract Act, delivery 
is necessary to constitute bailment. The delivery 

may n° doubt be made by doing anything which 
ias he effect °f putting the goods in the possession 
of the intended bailee, but the mere leaving of a 
box in a room in the house of another, yvhen the 
key of the box is taken away by the person so 
leaving the box, cannot amount to a delivery to 
that another of the articles kept locked in the 
box within the meaning of S. 149. ( Varada- 

chariar, J.) Kallaperumal Pillai z> Visa- 
lakshi Achi. 175 I.C. 343=10 RM 767- 
1937 M.W.N. 1042=A.I.R. 1938 Mad. 32. 

Ss. 148 and 151— Silver entrusted to 


--- --- —, ,- tnirusica 10 

another to be made into a finished article—If 
bailment—Loss of stiver by theft—Liability. 
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Where silver entrusted to another is not to be 
returned in specie but has to be returned in the 
shape of a finished article, the intention of the 
parties is that the same silver would be used for 
the purpose, and the transaction is one of bail¬ 
ment. The bailee is absolved from liability for 
the loss of such silver by theft, if he is not guilty 
of carelessness or negligence. (Srtvastava, J.) 
Sitla Bakhsh Singh v. Baji Nath. 12 Luck. 
128=8 R.O. 327=161 I.C. 417=1936 O.W.N. 
334=1936 6.L.R. 176=A.I.R. 1936 Oudh 264. 

_Ss. 148, 151 and \S2—Applicability— 

s tolen property recovered from accused person 
under Cr P. Code and kept with person in charge 
of \falkhana—Such person embezzling such pro¬ 
perty'—Liability of Secretary of State as bailee. 

The servants of the Secretary of State in exer¬ 
cise of the rights vested in them under the provi¬ 
sions of the Cr. P. Code, came into possession of 
the plaintiff’s property which they had recovered 
from the thieves. The property was then handed 
over to the person in charge of the Malkhana for 
-afe custodv but he absconded with the property. 
Thereupon "the owner of the property sued the 
Secretary of State for recovery of the property 

or the value thereof. . 4 

Held, that though the property was bound to 
be returned to the owner on the direction of the 
Magistrate in that behalf no relationship of 
bailor and bailee could come into existence between 
the plaintiff and the Secretary of State. Even if 
there was a t/iw.ff-bailment, the Secretary of 
State could not be liable for the tort committed 
by his servant in embezzling the property inas¬ 
much as it was not proved that the Secretary of 
State failed to take care of the property as 
required by S. 151, Contract Act. ( Addison and 
Din Mahomed, JJ.) Uma Parshad v. Secretary 
op State. 18 Lah. 380=172 I.C. 567=10 R.L. 
345=39 P.L.R. 845=A.I.R. 1937 Lah. 572. 

_ _Ss. 151 and 167— Bailee's responsibility— 

Rival claims to goods bailed—Remedy of bailee 

_ Bailee azeare of passing of title in goods bailed 

to third person—Subsequent delivery to bailor — 
Bailee’s liability to the third person. 

The remedy of a bailee, from whom the goods 
bailed are demanded by rival claimants, is to file 
an interpleader suit against the claimants and 
thercbv protect himself. But if he fails to do 
that and retains the goods for the bailor or deli¬ 
vers it to him, he must stand or fall by the bailor’s 
title. Where paddy was sent to a mill for milling 
and the mill owner was informed that the rice 
had been sold to a third person, but later on the 
bailor sent a notice to the bailee asking him not 
to deliver the rice to the third person and the 
bailee delivers the rice belonging to the third 
person to the bailor, it is clearly a conversion and 
the bailee is responsible to the third person tor 
damages. (Roberts, C.J. ci)\d Dtmkley, J* 

Patel v. T. K. V. R. V. Chettiar. 1940 Rang. 
L.R. 361=A.I.R. 1940 Rang. 249. 

-Ss. 151 and 152—Common earner—Loss 

of goods —Liability for. See Carriers Act, b. J. 

1937 A.M.L.J. 56. , 

-Ss. 151 and 152 -Liability of h.rer for 

loss by fire—Express covenant ^Contract- 
Hire-purchase, A.I.R. 1937 .Sind 207. 

_Ss. 151 and 152— Liability of bailee— 

Right to contract out of obligation—Contract to 
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keep property for reasonable period as ordinary 
bailee—Right to add new term absolving from 
liability. 

There is no doubt that it is open to a bailee to 
contract himself out of the obligations imposed 
by S. 151 of the Contract Act. The Act does not 
prohibit contracting out of S. 151. There is n<> 
reason why a man should not be at liberty to 
agree to keep property belonging to another on 
the terms that such property is to be entirely at 
the risk of the owner. The only liability of a 
bailee is for negligence under S. 151, and there¬ 
fore any words absolving him from risk must 
cover the consequences of negligence. But where 
the true contract as made at the time of accep¬ 
tance of the offer is that the bailee is to keep or 
hold the property for a reasonable time as an 
ordinary bailee, it is not open to the latter to 
alter that contract until a reasonable period has 
expired and to add a new term to the contract by 
providing that he is not to be under the ordinary 
liability attaching to a bailee and that the pro¬ 
perty is kept at the owner’s risk. ( Beaumont . 
C.J. and Kania, J.) Lakhaji Dollaji & Co. v. 
Boorugu Mahadeo. 181 I.C. 334=11 R.B. 333 
=41 Bom.L.R. 6=A.I.R. 1939 Bom. 101. 

-Ss. 160 and 148— Government promissory 

note deposited with Collector by company 
owning private bounded warehouse—Note not 
endorsed to company — Company's right to its 
return on cancellation of excise license — Govern¬ 
ment, if can plead interest of endorsee—Note 
attached by Government under S. 88 (3) ( c ), 
Cr. P. Code, against endorser — Effect. 

When a Government promissory note is depo¬ 
sited with the Collector of Excise by a company 
owning a private bonded warehouse to secure 
their liability to pay duty in respect of dutiable 
liquors imported by them, the Government be¬ 
comes the bailee of the note within the meaning 
of S. 148 of the Contract Act. Under S. 160 of 
that Act, the Government are under a duty to 
return it without demand on the cancellation of 
the company’s excise license, when the company 
is not under any liability' to Government in respect 
of the bonded warehouse, although the note had 
not been endorsed to the company at the time of 
the deposit. The Government being bailees, are 
not at liberty to refuse to return it pleading the 
interest of the person in whose name the endorse¬ 
ment stands. An order of attachment of the note 
obtained by Government under S. 88 (3) (c), 
Cr. P. Code, against the endorsee is no bar to a 
decree for the return of the note to the company. 
(Panckridge, J.) Reemah Ezekiel v. Proving: 
of Bengal. I.L.R. (1939) 2 Cal. 52=185 I.C. 
214=12 R.C. 350=41 Cr.L.J. 134=A.I.R. 1939 

Cal. 746. . . 

-S. 161— Construction and scope — Elephant 

—Hire of for term of one year—Death in the 
hands of bailee before term—Liability for dama¬ 
ges—Negligence of bailee—Onus of proof Evi¬ 
dence Act, S. 106. . 

The defendant took an elephant from the plain- 
tiff on hire for one year from 13th March, 19ZV. 
and sent it to the forest for timber hauling, un 
8th October, 1927, the elephant died, and tne 
plaintiff sued for damages alleging that the ei 
phant was grossly underfed and overworked ana 
had lost its life on that account. 
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Held, (1) that the burden of proving that the 
elephant died on account of the defendant's negli¬ 
gence was on the plaintiff, and that S. 161 of the 
Contract Act was no exception to the rule that a 
person alleging negligence must prove it; (2) 
that the death of t\ip elephant was not itself 
prima facie evidence of negligence; (3) though 
it was not incumbent on the defendant to prove 
a negative case that he was not negligent, he 
must frankly put before the Court the material 
within his peculiar knowledge which would give 
the Court some idea of the condition of the animal 
and the work done, etc. A duty was cast on the 
bailee under S. 106 of the Evidence Act to give 
a reasonable explanation of the accident, the facts 
of which were within his peculiar knowledge and 
known to him alone, and it would he inequitable 
to call upon the bailor, who had no personal know¬ 
ledge of how the accident happened, to prove a 
positive case of negligence until and unless the 
bailee had proved the circumstances that led to 
the sickness and death of the elephant. (Varada- 
chariar and Hortvill, JJ.) Ponnappa Nadar v. 
Parakkalati. 171 I.C. 21 = 10 R.M. 301=45 
L.W. 158=1937 M.W.N. 150 = A.I.R. 1937 Mad. 
411 = (1937) 2 M.L.J. 329. 

-S. 170— Bailee's rights—Sale of cattle 

entrusted for grazing fees—If justified. 

Though according to S. 170, Contract Act, the 
bailee has a right to retain goods until he receives 
due remuneration for the services he has ren¬ 
dered in respect of them, there is nothing in the 
section which enables him to sell the goods and 
recover his dues. Hence a person entrusted with 
cattle for gazing cannot sell them for the re¬ 
covery of the grazing charges due. | Puranik, J.) 
Vuhoba v. Maroti. 1940 N.L.J. 412. 

-S. 172—Profits accruing from immovable 

property—If can be pledged. See T. P. Act, 
S. 58. A.I.R. 1939 Lah. 15. 

-S. 176 —“Reasonable notice”—What consti¬ 
tutes. 

A notice to be valid under S. 176, must be a 
reasonable notice, and it must refer to the debt 
for which the goods were pledged and for re¬ 
covering which the pledged goods are to be sold. 
Otherwise it will not be a proper notice as con¬ 
templated by S. 176. (IVadia, J.) Cooverji 
Umersey v. Maw n Vaghji. 166 I.C. 565=9 R. 
B. 236=38 Bom.L.R. 982=A.I.R. 1937 Bom. 
26. * 

---S. 176— Scope—Sale without proper notice 

—Effect on sale—Right of pawnor to damages — 
Measure of damages—Price realised by sale in 
foreign market — Evidence—Account sales—Value 

of. 

When there is an improper or wrongful sale by 
the pawnee, without a proper notice of sale as 
required by S. 176 the pawnee becomes liable in 
damages for conversion to the pawnor, but the 
sale is not avoided thereby or liable to be set 
aside. The correct measure of the damages to 
which the pawnor is entitled in such cases is the 
loss which he has actually sustained, taking into 
account the pawnee's interests in the goods sold 
at the time of the conversion. Account sales are 
prima facie evidences of the amount realised by 
the sale of the goods in foreign markets, in the 
absence of proof that the account sales are in¬ 
correct. A mere objection that they are not 
correct is not enough. Mere offers to purchase 
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the goods made by others are also not conclusive 
as to the rates of prices. (Wadia, J.) Cooverji 
Umersf.v V. M.mvji Vaghji. 166 I.C. 565=9 
R.B. 236 = 38 Bom.L.R. 982=A.I.R. 1937 Bom. 
26. 

-S. 178— Applicability — ‘Good faith '— Mean¬ 
ing of. 

The words ‘good faith’ in S. 178, Contract Act. 
before its amendment bear the same meaning a** 


is given in sub-S. 20 of S. 
Act, though in terms that 
apply to any Act earlier in 
Clauses Act. The general 
is also to the same effect. 


3 oi (ieneral Clauses 
sub-section ma\ not 
date than the Ceneral 
rule of KnglMi law 
In a suit by a motor 


dealer against his salesman and latter's pledgee 
(a bank) for recovery of a car or it' value it 
was found that the salesman was in posses-ion of 
the car and that he had at the same time shown 
and deposited with the hank a receipt granted b> 
the motor dealer to the salesman for the price of 
the car and that the enquiries made by the bank 
also showed that he (the salesman) was the owner 
of the car. There was nothing to put the bank- 
on its guard, ft was argued that the fact that 
the car bore a trade number should have put the 
pledgee on its guard and the bank by not insisting 
on the production of the ‘C’ certificate which 
would have shown the name of the owner was 
guilty of negligence and had therefore not acted 
in good faith. 

Held, that there was nothing suspicious in the 
conduct of the salesman so as to make any reason¬ 
able man suspect that he had no authority to 
pledge the car. The receipt granted by the motor 
dealer was sufficient evidence of the ownership 
of the car by the salesman and the ‘C’ certificate 
though prima facie evidence of ownership of the 
car not being the only evidence, the bank was not 
guilty of negligence in not insisting on the pro¬ 
duction of it and that the bank had acted in good 
faith and was therefore entitled to protection 
under S. 178. ( Pandrang Rao and King, JJ.) 

Madras Automobiles v. Modern Bank Ltd. 
Coimbatore. 182 I.C. 25=12 R.M. 5=A.I.R. 
1938 Mad. 545. 

:-s. 178—Applicability—Pledgee not acting 

in good faith—If protected. See Cr. P. Code S 
517. A.I.R. 1937 Sind 33. 

—“ S. 178— Mercantile agent obtaining consent 

of owner by fraud—Position of pledgee. 

If a person has authority to sell goods owned 
by another, he is a mercantile agent of that 
another and once it is proved that he has the 
consent of the owner to sell the goods, it is im- 
material whether he has obtained that consent by 
fraud or not, and if he pledges the goods to a 
third party, the pledge under S. 178, Contract Act, 
is valid, and the right of the pledgee to hold the 
goods pledged to him is secure even though the 
mercantile agent is convicted under S. 420, Penal 
Code, for cheating. ( Parker, J.) Ah San v. 
Maung Ba Thit. 169 I.C. 221=9 R.R. 387= 

38 Cr.L.J. 711=A.I.R. 1937 Rang. 146. 

~ S. 178— Object—Pledgee taking goods 
from person of whom he knew nothing—Pledge 
turning out to be offence and pledgor agent— 
Pledgee, if can retain property. 

S. 178 has been enacted in order to protect 
those persons who in good faith deal with per¬ 


sons whom they know to be mercantile agents, but 
of the details of whose agency they are not and 
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cannot be expected to be aware. It is relied upon 
only in cases where the pledgee is aware that the 
pledgor is a mercantile agent. The agent referred 
to is an agent such as the pledgee might well 
suppose had power to pledge, but if the pledgee 
did not know him to be an agent at all he cannot 
have any reason to suppose that he had power to 
pledge. Tf he takes goods from a person of 
whom he knows nothing whatsoever and if it 
turns out that the person’s pledging of the goods 
with him was a criminal offence and that the 
pledgor was a mercantile agent, then he can have 
no claim to retain the property. ( Mackney , J.) 
Ah Cheung v. Ah Wain. 176 I.C. 703=11 
R.R. 76=39 Cr.L.J. 784=A.I.R. 1938 Rang. 243. 

' — S 178 (before amendment)— “Person 

zi’Jio is in possession”—If includes owner. 

The words “a person who is in possession” as 
used in S. 178 of the Contract Act before its 
amendment includes an owner as well as a mer- { 
cantile agent and are not limited either to the 
latter or to persons other than the actual owner 
of the goods. ( Derbyshire , C.J., Costello and 
Panckridge, JJ.) Ramjiban Serowc.ee v. Nippon 

Yusen Kaisha. 67 C.L.J. 276. 

_ S. 178— Pledge of railway receipts — Effect 

a f _ pledgee handing over receipts to pledgor — 

If loses rights in property pledged. 

A railway receipt is a document of title and a 
pledge of the railway receipt operates as a pledge 
of the goods, though by the general law a pledge 
of documents is not prinia facie deemed to be 
a pledge of the goods. The pledgee does not lose 
his right of property as pledgee by parting with 
the custody of the railway receipts or by entrust¬ 
ing them to the pledgor or his agents or manda¬ 
tories for the special purpose of convenient deal¬ 
ing with the goods by collecting them from the 
Port Trust and putting them into the pledgee’s 
godowns. Such a procedure is the usual course 
of business and is either necessary or at least 
convenient for the conduct of the business. ( Lord 
Wright.) Mercantile Bank of India v. Central 
Bank of India. 65 I.A. 75=I.L.R. (1938) 
Mad. 360=172 I.C. 745=42 C.W.N. 321=1938 
O.L.R. 68 (2)=1938 O.W.N. 206=1938 A.L.R. 
100=1938 P.W.N. 152=19 Pat.L.T. 147=4 B. 
R. 260=47 L.W. 329=1938 A.L.J. 273=10 R.P. 
C. 169=1938 A.W.R. (P.C.) 90=66 C.L.J. 510 
= 1938 O.A. 312=1938 M.W.N. 552=40 Bom. 
L.R. 713=32 S.L.R. 313=A.I.R. 1938 P.C. 52= 
(1938) 1 M.L.J. 268 (P.C.). 

-S. 178— Scope of. 

In interpreting S. 178 of the Contract Act the 
Courts always drew a distinction between juridical 
possession and mere custody. In the new S. 178 
the pledgee is only protected when the pledge is 
made by a mercantile agent. ( D. R. Norman.) 
Gular Chand v. Emperor. 1937 A.M.L.J. 73. 

-S. 178— Validity of pledge —Burden of 

proof. 

Under S. 178 of the Contract Act, a pledgee 
may get a better title to the goods or documents 
pledged than the pledgor had himself provided 
the circumstances set out in the section are satis¬ 
fied. The burden of proving the existence of 
those circumstances is upon the party setting up 
the validity of the pledge. ( Derbyshire , C.J., 
Costello and Panckridge, JJ.) Ramjiban Serow- 
•gee v . Nippon Yusen Kaisha. 67 276. 


--S* 178—Wife delivering shares to husband 

for safe custody—Pledge of shares by husband 
with bank—Bank’s right to enforce charge against 
shares. See Contract Act, S. 237. A.I.R. 1937 
| All. 255. 

7-S. 182—“Agent”—Ajahat gumasta collect¬ 

ing fees for Deshmukh of village—If agent of 
Deshmukh. See Limitation Act, S. 10. 41 
Bom.L.R. 215. 

-S. 182— ‘Agent’ — Lessee or contractor of 

tolls under Municipality—Wrongful and unautho¬ 
rised collection of tolls—Suit against Municipa¬ 
lity for refund — Maintainability. 

A toll contractor of a Municipality though he is 
referred to as a “lessee” of tplls under the 
Municipal Regulation, collects the tolls for and 
on behalf of the Municipality under the express 
authority vested in him by the Municipality, and 
is an agent of the Municipality within the mean¬ 
ing of S. 182 of the Contract Act. The Munici¬ 
pality can therefore be sued by a person from 
whom tolls have been wrongfully and unautho- 
risedly levied and recovered through the con¬ 
tractor. It cannot be contended in such a case 
that there is no privity of contract between Muni¬ 
cipality and the person from whom the tolls arc 
levied. ( Sankaranarayana Rao and Nageswara 
Iyer, JJ.) Sankara Iyer v. Rajachar. 15 
Mys.L.J. 489. 

-S. 182— Agent—Person employed to sell 

unredeemed articles from pawn shop. 

The definition of an agent in S. 182 is wide 
enough and covers a person employed to sell un¬ 
redeemed articles from a pawn shop on behalf 
of the employer. Such a person although a ser¬ 
vant or a shop assistant, is an agent of the 
employer in the matter of selling such goods. 

(Mackney, J.) Ah Cheung v. Ah Wain. 176 
I.C. 703=11 R.R. 76=39 Cr.L.J. 784=A.I.R. 
1938 Rang. 243. 

-S. 182— Commission agent — Position of. 

Commission agents are agents within S. 182 
but are not agents pure and simple. They arc 
agents up to a point and to that extent they stand 
in a position of active confidence towards their 
principals, but beyond that they are not agents 
in the real sense of the term and the relationship 
between the parties from then on is one of debtor 
and creditor. ( Vivian Bose, J.) Kalyanji v. 
Tirkaram. 176 I.C. 675=11 R.N. 65=A.I.R. 
1938 Nag. 254. 

-S. 182 —Commission agent receiving goods 

as such and then selling them—Position of. 

Where a person receives goods from another 
as a commission agent and then sells them for 
him, he is an agent up to a certain point that is 
up to the date of the sale. Thereafter whether 
he still continues as an agent or the relationship 
is that of a debtor and creditor depends on whether 
the commission agent when he sells has authority 
to sell in his own name and whether lie has 
authority in his own right to pass a valid title. 

If he has authority to sell and also authority to 
pass a valid title in his own right he is acting 
as a principal vis a vis the purchasers and not 
merely as an agent and therefore from that point 
on, he is debtor of the erstwhile principal and not 
merely an agent. Whether this is so or no 
must depend on facts in each particular ca^e. 
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(Vivian Bose, J.) Kalyanti v. Tirkaram. 176 
I.C. 675=11 R.N. 65=A.I.R. 1938 Nag. 254. 

- S. 182 — Definition—Scope of. 

Definition of agent given in S. 182 is very wide 
and embraces a servant pure and simple. All the 
agents therefore cannot be placed in the same 
category. (Vivian Bose, J.) Kalyanti v. 
Tirkaram. 176 I.C. 675=11 R.N. 65=A.I.R. 
1938 Nag. 254. 

- S. 187 — Liability of principal for act of 

agent—Suit for price of goods supplied to waster 
through servants—Implied authority of servants 
—Proof required. 

A person claiming against the principal for an 
act of his agent must show that the act done was 
within the scope of the authority or osten¬ 
sible authority held or exercised by the agent and 
this can be shown by practice as well as by a 
written instrument. In a suit for the price of 
goods supplied on credit to the defendant through 
his servants, the plaintiff, therefore, must show 
in the absence of express written authority a 
course of dealing by which it was a practice for 
goods to be supplied to him through his servants 
in the course of their employment. If he shows 
such a practice, it will be no answer for the defen¬ 
dant to say that particular items of goods did 
not reach him once the plaintiff has established 
that they were supplied to his servants for his 
use. (Rowland, J.) Suca Kuer v. Brijraj 
Ramniwas. 1937 P.W.N. 36=3 B.R. 509=9 
R.P. 521=168 I.C. 986=A.I.R. 1937 Pat. 526. 

- Ss. 187 and 188 —Unauthorised borrowings 

by agent — Principal’s liability — Creditor’s right to 
relief against principal—Equitable ride based on 
theory of unjust enrichment—If excluded by 
Contract Act. 

Where the agent’s authority is defined in writ¬ 
ing, it is doubtful if S. 187 of the Contract Act 
can be relied upon for it is well settled that 
where an act purporting to be done under a 
power of attorney is challenged as being in excess 
of the authority conferred by the power it is 
necessary to show that on a fair construction of 
the whole instrument the authority in question 
is to be found within the four corners of the 
instrument, either in express terms or by neces¬ 
sary implication. The limits of necessary impli¬ 
cation are indicated by S. 188 of the Contract Act. 
Where there is no justification for the borrowing 
by the agent on the ground of necessity or with 
reference to the usual course of business the 
principal cannot be held liable on the footing that 
in borrowing the agent has acted within the limits 
of his authority. But there is a well-established 
rule of equity based on the theory of unjust 
enrichment, namely, where by any wrongful or 
unauthorized act of the agent the money or pro¬ 
perty of a third person comes to the hands of 
the principal or is applied for his benefit, the 
principal is liable jointly and severally with the 
agent to restore the amount or the value of the 
property. The absence of other funds in the 
hands of the agent at the time of the borrowing 
is not a necessary condition of the creditor’s right 
to relief against the principal. This equitable rule 
is not excluded by the Contract Act. (Varada- 
chariar and Pandrang Row, JJ.) Goolabchand 
v. M. J. V. Mitter. 182 I.C. 929=12 R.M. 181 
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= 1938 M.W.N. 1023=48 L.W. 666=AI.R. 
1938 Mad.^966=(1938) 2 M.L.J. 688. 

---—S. 188— Authority to receive payment — If 

implies authority to sue for it. 

Where a person lias been authorised to receive 
refund of octroi duty from the Municipal Board 
he cannot be deemed to have also the authority 
to adopt any legal process for recovering the 
amount. A right to receive is different from a 
right to recover. ( Mulla, J.) Municipal Board, 
Jaunpur v. Banwari Lal 12 R.A. 266=184 
I.C. 648 (2) = 1939 A.L.J. 897=1939 A.W.R. 
(H.C.) 631=A.I.R. 1939 All. 623. 

--S. 189 —Agent acting without principal’s 

instruct ions — When protected. 

S. 189 of the Contract Act is meant to protect 
the agent, if for the purposes of safeguarding the 
interests of his principal the agent does certain 
acts without any express instructions from the 
principal. In such a case the agent is exempted 
from all liability, if his acts are the acts of a 
man of ordinary prudence and are performed at 
the time of an emergency. The agents are ordi¬ 
narily expected to carry out the instructions of 
their principals in all respects. If, however, the 
goods are perishable or perishing, the agent is 
entitled to deviate from his instructions as to 
the time or price at which they are to be sold. 
If the principal thereafter sues the agent for 
damages as a result of his selling the goods with¬ 
out the principal’s instructions, the agent is pro¬ 
tected under S. 189 of the Act. (Tek Chand and 
Abdul Rashid, JJ.) Harkishan Singh v. Na¬ 
tional Bank of India, Ltd. 42 P.L.R. 393= 
A.I.R. 1940 Lah. 412. 

—--S. 192— Sub-agent’s liability to account to 

principal. 

A sub-agent is not liable to account to the 
principal except in case of fraud or wilful wrong. 
(Costello and Mukherjca, JJ.) Banwari 
Mukunda Das Nandi Dalal v. Pramatha Nath 
Bhattacharjya. I.L.R. (1937) 2 Cal. 124= 
173 I.C. 530=10 R.C. 534=A.I.R. 1938 Cal. 12. 

-S. 194 —Implied authority to appoint 

another to act for the principal — Inference — 
Circumstances. 


Generally an agent cannot without authority 
from his principal devolve upon another obliga¬ 
tions to the principal which he has himself under¬ 
taken to fulfil. But in special circumstances it 
is permissible for the agent to appoint a substi¬ 
tute who would be responsible to the principal in 
the same way as the agent himself. W'here a bank¬ 
ing concern is appointed an agent with very wide 
powers in the matter of letting out certain build¬ 
ings in the city, it can well be inferred that the con¬ 
cern had authority to appoint another to act for the 
principal and the person so appointed is account¬ 
able to the principal. (Ismail, J.) Mahinder 
Das v. Mohan Lal. 180 I.C. 617=11 R.A. 489 
= 1939 A.L.J. 37=1939 A.W.R. (H.C.) 40= 
A.I.R. 1939 All. 188. 

- -S. 196— Applicability—Contracts forbidden 

by Iazv — Ratification—Conditions of validity — 
Delay — Effect. 

S. 196 of the Contract Act refers to contracts 
which have been entered into by persons on behalf 
of others without their knowledge or authority 
but not to contracts which have been expressly 
forbidden by law. An option of ratification under 
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the section can be held to be capable of being 
exercised within a reasonable time of the act 
purported to be ratified and not after the expiry 
of the period for which the option was open or 
long after the expiry of the period, if an}', for 
which the contract was to relate. ( Pandrang 
Row and Abdur Rahman, JJ.) Madura Muni¬ 
cipality v. Alagirisami Naidu. I.L.R. (1939) 
Mad. 928=187 l.C. 780=12 R.M. 764=50 L.W. 
440=1939 M.W.N. 821=A.I.R. 1939 Mad. 957. 

-S. 196— Ratification — What constitutes — 

Effect of ratification. 

To constitute a binding adoption of acts a 
priori unauthorized, these conditions must exist: 
(1) the acts must have been done for and in the 
name of the supposed principal; and (2) there 
must be a full knowledge of what those acts were, 
or such an unqualified adoption that the inference 
may properly be drawn that the principal intended 
to take upon himself the responsibility for such 
acts, whatever they were. Ratification relates 
back to the time of inception of the transaction 
and has a complete retroactive efficacy. ( D. N. 
Mxttcr and Patterson, JJ.) Surf.ndranath Roy 
v K.edar Nath Bose. 161 l.C. 224=8 R.C. 492 
=63 C.L.J. 86=A.I.R. 1936 Cal. 87. 

_S. 198—Ratification—Applicability of the 

doctrine See Contract—Variation of. 42 C. 
W.N. 8=A.I.R. 1937 P.C. 296 (P.C.). 

_S. 200— Scope — If exhaustive — Ratifica¬ 
tion—Effect on third parties. 

The provisions of the Contract Act relating to 
agency are not meant to be exhaustive. Neither 
S. 200 of the Act nor the other provisions of the 
Act relating to ratification affect the general prin¬ 
ciple of the law of agency that the general rule 
as to ratification would not apply when it would 
affect the rights of other parties. A ratification 
does ttot relate back when persons other than 
the contracting party have acquired interests prior 
to ratification. ( Vcnkataramana Rao and Abdur 
Rahman, JJ.) Thinnappa Chettiar v. Krishna 
Rao. 51 L.W. 453=(1940) 2 M.L.J. 726. 

-S. 201 — Agency — Appointment of agent as 

receiver—If terminates agency. 

When once the Court takes charge of the pro¬ 
perty in a suit by the appointment of a Receiver 
or otherwise, rights of management or service 
which other persons may possess by virtue of 
anti contract with the original owners will cease. 
But this is not an absolute rule of law but will 
depend upon the circumstances of each case. 

Where the agent of the original owner is ap¬ 
pointed as the receiver and he works as an agent 
of his master notwithstanding his appointment as 
receiver, his agency does not cease. ( Varada- 
chariot and Mockett, JJ.) Hari Rao v. Soma- 
sundaram Chettiar. 166 l.C. 360=9 R.M. 366 
= 1936 M.W.N. 932=A.I.R. 1936 Mad. 980. 

-S. 201— Agent under power of attorney 

executed by partners of firm—Authority to agent 
to file suits and sign plaints on behalf of firm — 
Insolvency of one partner—If terminates agency. 

Where three persons who are the partners of 
a firm execute a power of attorney in favour of 
another constituting the latter the agent of the 
firm and giving him power to take any legal action 
or proceeding in connection with the firm and to 
sign any plaint, etc., on behalf of the firm, the 
fact that one of the partners subsequently be- 
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comes an insolvent does not have the effect of 
terminating the agency so created. No such 
intention can be read into the document. (Bose, 
J.) Seth Agarchand v. Kasam. I.L.R. (1937) 
Nag. 28=174 l.C. 179=10 R.N. 350=A.I.R. 
1937 Nag. 314. 

-S. 201— Agency — Termination—Joint and 

several principals—Death of one—Effect as re¬ 
gards surviving principal—Suit by latter for 
rendition of accounts—Starting point. 

Where there are two or more principals and they 
are. joint and several if one of them dies the 
agency terminates only as regads the represen¬ 
tatives of the deceased principal, but it continues 
as regards the surviving principal. So the period 
of limitation for the suit against agent for rendi¬ 
tion of accounts does not begin to run as against 
the surviving principal from the death of the 
deceased principal. (R. C. Mitter,J.) Monindra 
Lal Chatterjee v. Hari Pada Ghose. 166 l.C. 
608=9 R.C. 555=64 C.L.J. 587=41 C.W.N. 27 
= A.I.R. 1936 Cal. 650, 

-S. 201 —Joint principals—Death of one — 

If terminates agency as regards surviving princi¬ 
pal. 

Where an agency has been created by two prin¬ 
cipals, the death of one of them terminates the 
agency merely as regards himself, but does not 
necessarily operate as such also as regards his 
joint principal. The true rule is that in each case 
the Court must determine the true intention of 
the parties to the contract from the terms thereof 
and from the surrounding circumstances. (Vivian 
Bose, J.) Agarwal Jorawarmal v. Kasam. I. 
L.R. (1937) Nag. 28=174 l.C. 179=10 R.N. 
350=A. I. R . 1937 Nag. 314. 

-Ss. 201 and 202— Applicability—Hindu re¬ 
versioners—Document by in favour of stranger 
authorising him to file a suit for possession of 
estate and to conduct it—Provision for division 
of estate between them and stranger after re¬ 
covery in suit in case of success—Death of one 
reversioner — Effect—Suit by stranger on behalf 
of all — Maintainability — Agency—If coupled with 
interest—Right transferred—If mere right to sue. 

On the death of a Hindu widow who held her 
husband’s estate, the estate vested- in R and B, 
sons of two brothers. After R’s death, his sons 
(plaintiffs 1 to 5), along with B, executed on 
21-11-1916, a document in favour of the 6th plain¬ 
tiff who was a stranger. The said document 
provided for the 6th plaintiff filing a suit for 
possession of the estate on behalf of all the 
plaintiffs and B, and conducting it, and for the 
properties when recovered by the suit, being 
divided in two equal halves between him and the 
reversioners, t.c., plaintiffs 1 to 5 and B. B himself 
had a half-share in the properties to be recovered. 
On 27-9-1926, which was the last day of limita¬ 
tion, the suit was brought, the plaint was in fact 
signed and verified onl} f by the 6th plaintiff who 
described himself as the authorised agent under 
the document of plaintiffs 1 to 5, though it pur- 
ported to have been filed by all the plaintiffs. B 
died previous to the filing of the suit, and his 
tw r o sons were impleaded as defendants 6 and 7. 

Held, (1) that the document in favour of the 
6th plaintiff executed by plaintiffs 1 to 5 and ts 
could be construed as a power-of-attome> in 
favour of the 6th plaintiff; (2) that since B one 
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of the executants of the power died before it was 
acted upon, the power-of-attorney was no longer 
in force and the agency terminated on his death 
under S. 201, Contract Act; (3) that the agency 
was not one coupled with interest and was not 
saved by S. 201 of the Contract Act, as that 
section applied only to cases in which authority 
is given for the purpose of being a security or a 
part of the security and not to cases where the 
interest of the donee arises afterwards and inci¬ 
dentally; (4) that the 6th plaintiff’s agency having 
become revoked before the date of the suit, the 
plaint filed by him was an invalid and ineffectual 
document ; (5) that there was no present transfer 
of a moiety of the reversioner’s interest in favour 
of the 6th plaintiff, but only an assignment of a 
mere right to sue under S. 6 ( d ), T. P. Act, and 
hence it was inoperative and invalid; (6) that 
though the transaction might be an unfair and 
unconscionable bargain, that was a question be¬ 
tween the assignors and the assignee, and the de¬ 
fendants who had no concern with that could not 
plead that the agreement was champertous so as 
bar the maintainability of the suit. (Venkata- 
subba Rao, J.) Venkanna v. Atchutaramanna. 
182 I.C. 953=12 R.M. 195=1938 M.W.N. 259 
=47 L.W. 492=A.I.R. 1938 Mad. 542=(1938) 
1 M.L.J. 610. 

-S. 202—Applicability—Power-of-attorney 

executed by pensioner in favour of creditor— 
Authority to agent to draw out pension and to 
appropriate part towards debt—If agency com¬ 
plied with interest—Revocability. See Mysore 
T. P. Regulation, S. 6 (//). 42 Mys.H.C.R. 
715. 

-S. 213—Construction—Accounts by agent 

to principal—If to be rendered at principal’s place 
of business. See C. P. Code, S. 20 (a), and (b). 
1940 M.W.N. 254. 

-S. 220— Construction and scope — Miscon¬ 
duct of agent—Effect on right to commission — 
Proof of loss to principal—If necessary for depri¬ 
vation of commission — Principles. 

There is no warrant for holding that an agent’s 
claim to remuneration is not affected by his 
misconduct unless it is also shown that the prin¬ 
cipal has incurred loss thereby. Nor is it correct 
to hold that even where loss had been caused to 
the principal it would be sufficient if the agent 
is directed to make good the loss; the fact that 
the agent makes good the loss would not entitle 
him to his full remuneration. To so hold would 
he to ignore the provisions of S. 220 of the Con¬ 
tract Act. It is clear that the payment of damages 
caused by the misconduct of the agent is in addi¬ 
tion to the forfeiture of commission or remune¬ 
ration, and the forfeiture of commission is the 
result of misconduct and not of loss arising from 
misconduct. A principal is entitled to have an 
honest agent and it is only the honest agent who 
is entitled to any commission. If the agent does 
not perform his appropriate duties, of if he is 
guilty of gross negligence or gross misconduct, 
or gross unskilfulness in the business of his 
agency, he would not only become liable to his 
principal for any damages which he may sustain 
thereby, but also forfeit all his commissions. 
(Varadac/tartar and Abdttr Rahman, 77.) 
Vasanta Rao Ananda Rao v. Gopala Rao 
Sethu Rao. 188 I.C. 626=13 R.M. 41=1939 
M.W.N. 1046 (2)=A.I.R. 1940 Mad. 299. 

Q. D.—144 
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---Ss. 220 and 63— Contract in respect of 

which agent himself is undisclosed principal — 
Agent, if entitled to remuneration—Principal not 
repudiating the contract—Effect of. 

It cannot be gainsaid that it is misconduct on 
an agent’s part to deal on his own account in the 
businesss of the agency without first obtaining the 
consent of his principal and acquainting him with 
all material circumstances. An agent is, therefore, 
not entitled under S. 220 of the Contract Act to 
any renumeration in respect of a contract of sale 
in which he himself is the undisclosed principal 
although purporting to act a^ agent. The fact 
that the principal did not repudiate the contract 
although he knew before performance that the 
agent was in fact the buyer is immaterial, as the 
principal cannot thereby be held to have acknow¬ 
ledged the claims of the agent both as an agent 
and purchaser. S. 63 of the Contract Act is 
inapplicable to such a case as owing to the limi¬ 
tations imposed by S. 215 on the principal’s right 
to repudiate, there could be no question of his 
electing to accept a satisfaction from the agent 
other than the performance of the contract 
according to its terms. ( Panckridge , 7.) 

Ramsaroop Mamchand v. Chaiuram & Sons. 
41 C.W.N. 460 = 1.L.R. (1937) 1 Cal. 757=169 
I.C. 827=10 R.C. 36. 

-S. 222 —Agent executing sarkat for loss 

arising out of contract—Right to recover loss 
from principal. 

Where an agent enters into a contract with ano¬ 
ther person on behalf of his principal, and being 
required to pay the amount of the loss arising 
out of the transaction executes a sarkat in favour 
of the other part}’, undertaking to make good the 
loss, he is entitled to recover the said loss from 
the principal under S. 222, Contract Act. The 
execution of sarkat by the agent in favour of the 
other party is as good as a cash payment to him. 
(Subhedar. A.J.C.) Kodusao Onkarlal v. 
Suratmal Narayanji. 31 N.L.R. (Supp.) 154 
= 161 I.C. 787=8 R.N. 237=A.I.R. 1936 Nag. 
37. 

-S. 227— Applicability—Agent authorised to 

stand surety for one person, standing surety for 
two more—Unauthorised act is separable from 
authorised—Principals liability. 

Where an agent authorized to stand surety for 
one person stands surety for two persons in 
addition, outside the scope of his authority, the 
unauthorised act of the agent is clearly separable 
from his act in standing surety for the person 
authorized and the principal’s liability will be 
restricted to that person only under S. 227, Con¬ 
tract Act. ( Roberts, CJ. and Leach, 7.) 
Mayandi v . K. E. R. M. Raman Chettyar. 
174 I.C. 915=10 R.R. 445=A.I.R. 1937 Rang. 
499. 

—--S. 230 —Agent signing promissory note — 

Liability of—Ground of exemption from liability 
—Suit on promissory note by creditor—Note not 
mentioning that principal was debtor—Right to 
decree against agent—Negotiable Instruments 

Act, S. 28— Effect of. 

Under the ordinary law of contract enacted in 
S. 230 of the Contract Act, if an agent act> on 
behalf of his principal, the principal being dis¬ 
closed, a creditor who lends money to the agent 
is entitled to sue the principal. But the law under 
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the Negotiable Instruments Act, is an exception payment of the decrees and had the execution 
to that rule. S. 28 of the Negotiable Instruments stayed for a certain period, but on failure of the 
Act requires that to make the principal liable it judgment-debtor to pay the decretal dues in full 
must be clearly indicated on the face of the instru- within that period writs of attachment were 
ment that the agent is acting on behalf of such executed against him resulting in payment of five 
principal. Where a promissory note is executed of the decrees in full, and the pleader thereafter 
by the agent alone, and there is no suggestion of ; certified in Court the money paid to him as having 
any indication on the face of the note that the satisfied the sixth decree in which the judgment- 
principal is the real debtor, the creditor, in order debtor was only one of two judgment-debtors, in 
to bind the principal and make him liable must a suit by the judgment-debtor against the pleader 
sue on the loan and not on the instrument. But for the recovery of the amount paid to him. 
when the suit is based on the note, and the agent Held, (i) that the money having been paid to 
neither alleges nor proves any facts which would the pleader as agent on behalf of the principal, vie,. 
entitle him to take advantage of the exception decree-holder, the suit was not maintainable 
under S. 28 of the Negotiable Instruments Act, against the pleader alone; (it) that the money 
c.g., inducement by the plaintiff to sign the bill having been paid in part payment of the decrees, 
on the footing that he (the agent) would not the pleader did not act wrongly in appropriating 
be liable, the agent cannot escape liability, it to the unsatisfied decree. (M. C. Ghose, J.) 

( Wort, J .) Bank of Behar, Ltd. v. Madhu- | Bidhu Bhusan Sen v. Mofizuddin Ahmed, 
sudan Lal. 18 Pat.L.T. 337=170 I.C. 451=10 1 42 C.W.N. 1263. 


R.P. 125=3 B.R. 729=1937 P.W.N. 344=A.I. 

R. 1937 Pat. 428. 

-Ss. 230 and 69 —Agent undertaking to pay ! 

principal for goods supplied by him and not paid 
for by purchaser—Order not placed through 
agent—Right of agent to sue purchaser. 

Under S. 230 of the Contract Act, an agent is 
not entitled to sue the purchaser personally when 
the order is not placed through him, even though 
he has by a separate contract made with the 
principal undertaken to pay the principal for all 
goods supplied by him and not paid for by the 
purchaser. Nor is the agent entitled to claim the 
benefit of S. 69 as he is not a person interested 
in the payment of the price to the principal. 
(Jai Lal, /.) Nasiruddin v. Durga Prasad. 
168 I.C. 458=9 R.L. 633=39 P.L.R. 457=A.I.R. 
1937 Lah. 607. 

_S. 230— Agent having interest in contract 

_ Right to sue in his own name. 

Where an agent enters into a contract as such, | 
if he has an interest in the contract, he may sue 
in his own name, the agent being in such a case 
virtually a principal to the extent of his interest 
in the contract. (Tek Chatid, J.) Hardayal 
Mal v. Kishan Gopal. 178 I.C. 939=11 R.L. 
510=A.I.R. 1938 Lah. 673. 

-S. 230—Applicability—Hindu joint family 

business—Loan advanced by manager—-Suit by 
manager alone without stating that suit is on 
behalf of family—Maintainability. See Hindu 
Law—Toint Family. (1938) 1 M.L.J. 526. 

--S. 230— Applicability—Pucca Arhtia. 

Ordinarily the words “Pacca Arhtia” convey 
that the so-called agent is acting as a principal 
on behalf of the person with whom he buys or 
sells the commodities in question. There can 
therefore be no question of the application of 

S. 230 of the Contract Act in his case. (Daltp 
Singh a-nd Skemp, JJ.) B. C. G. A. Punjab, 
Ltd. v. Bharat Krishna Trading Co., Ltd. 177 
I.C. 985=11 R.L. 384=A.I.R. 1938 Lah. 253. 

-Ss. 230 and 60 —Money paid by judgment- 

debtor to decree-holder's pleader in part payment 
of decrees — Pleader, if can be sued alone— 
Pleader's right of appropriation to any one of 
decrees. . , 

Where a judgment-debtor against whom the 
decree-holder had obtained six decrees paid some 
money to the decree-holder’s pleader in part 


-S. 233 —Scope and effect—Right to sue 

agent and principal. 

In cases where the agent is personally liable the 
law allows a plaintiff to sue both the principal and 
agent and to get judgment against both of them 
jointly for the amount sued for. (Leach, C.J. 
Madhavan Nair, J.) Mahomed Shamsudin 
Ravuthar v. Shaw, Wallace & Co. I.L.R. 
(1939) Mad. 282=184 I.C. 153=12 R.M. 414= 
49 L.W. 343=1939 M.W.N. 209=A.I.R. 1939 
Mad. 520= (1939) 1 M.L.J. 509. 

-S. 235 —Basis of action under—Measure 

of damages. 

The basis of an action under S. 235 of the 
Contract Act is the implied warranty by the pro¬ 
fessing agent that he had the authority to act. 
The measure of damages must accordingly in 
substance be what benefit the other party would 
have had from the contract if the representation 
that he was the authorised agent had been true. 
(M. C. Gliosc and R. C. Mitter, JJ.) Kishori 
Prasad v. Secretary of State. I.L.R. (1938) 1 
Cal. 463=176 I.C. 990=11 R.C. 194=42 C.W.N. 
116=66 C.L.J. 592=A.I.R. 1938 Cal. 151. 


-S. 237 —Applicability — Conditions—Wife 

ielivering shares to husband for safe custody — 
r f agent for dealing with shares—Pledge of 
shares by husband with bank — Bank’s right to en¬ 
force charge against shares. 

S. 237 of the Contract Act has no application 
jnless the relationship of principal and agent is 
proved to exist between the parties. If illus- 
ration (b) to that section should come into 
operation, the person handing over the negotiable 
nstrument must be a principal and the person 
,vho receives it must be an agent. Where a wife 
lands over certain shares to her husband for safe 
:ustod>’, the husband can in no sense be said to 
>e the agent of the wife, and if the husband 
iledges them with a bank, without having any 
luthority to do so, S. 237 cannot avail the bank 
n order to entitle the bank to enforce its charge 
igainst the shares. A custodian of goods tor 
safe custody is a bailee of the goods and not an 
igent of the true owner for the purpose of deai- 
ng with the goods. (Harries, J.) 

Bank, Ltd., Agra v. Prem & Co. 168 ljy. 

=9 R.A. 616=1937 A.L.J. 150=1937 A.W.R. 
11 = 1937 A.L.R. 306=A.I.R. 1937 All. 255. 
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--S. 237— Applicability—Servant of firm 

ordering goods from another firm—Selling firm 
having no knowledge and making no inquiry — 
Right to proceed against other firm. 

A person sent an order for goods in the name 
of firm A to firm B and firm B executed the 
order. Such person was not a manager but was 
only a servant with very limited powers of the 
firm A. The firm B had no previous dealings 
with firm A. The firm B had no knowledge and 
made no inquiry about firm A before sending 
goods as per order. 

Held, that such a person was not in fact and 
in law the agent of the firm A. The firm B 
could not be deemed to have been influenced by 
the fact that the firm A held out such person as 
its authorised agent whether as a manager or 
otherwise to order goods on its behalf. Such 
person therefore was not entitled to bind the firm 
A so as to make the firm A liable for goods 
ordered by him. (Davis, J.C. and Mehta, A.J. 
C.) Gobindram v. Partabsing. 169 I.C. 423= 
10 R.S. 1=A.I.R. 1937 Sind 151. 

- S. 239 — Firm, if can be a partner. 

A firm as such cannot enter into a contract of 
partnership, because it is not a legal entity. But 
there is nothing to prevent the individual mem¬ 
bers of a firm from being included in a larger 
partnership in another firm. Such a partnership 
will have for its members all the partners of the 
partner firm and the others. (Niamatullah and 
Allsop, JJ.) Brij Kishore Ram Sarup v. Sheo 
Charan Lal. I.L.R. (1938) All. 100=173 I.C. 
853=10 R.A. 503=1938 All.L.R. 193=1937 A. 
L.J. 1328=1937 A.W.R. 1142=A.I.R. 1938 All. 
69. 

- S. 239 — Firm, if can be member of a 

partnership. 

According to the provisions of S. 239 of the 
Contract Act partnership can be the outcome only 
of a combination of persons and as a firm is not 
a person or a legal entity, a firm as such cannot 
be a member of a partnership. But there is 
nothing in law to bar individual members from 
entering into partnership with other individuals. 
(Iqbal Ahmad, Allsop and Bajpai, JJ.) Chand- 
rika Prasad Ram Swarup v. Commissioner of 
Income-tax. I.L.R. (1939) All. 690=182 I.C. 
845=12 R.A. 58=1939 A.W.R. (H.C.) 479= 
1939 I.T.R. 269=1939 A.L.J. 419=A.I.R. 1939 
All. 341 (F.B.). 

- S. 239 — Firm—If can be partner—Death of 

membet of constituent firm—If dissolves main 
firm. 

A firm as such cannot be a member of a part¬ 
nership; a firm is not a person as contemplated 
by S. 239 of the Contract Act. All the members 
of the firm must be taken to be individual part¬ 
ners in the main firm; and the main firm would 
be dissolved on the death of any individual mem¬ 
ber of the constituent firm. (Broomfield and 
Macklin, JJ.) Hakmaji Meghaji v. Punnaji 
Devichand. 11 R.B. 165=178 I.C. 419=40 
Bom.L.R. 995=A.I.R. 1938 Bom. 453. 

— S. 239 — Partnership — Validity—Minor 
partner not contributing capital, labour or skill — 
His guardian receiving separate wages for his 
labour. 

Where in a partnership business prior to the 
Partnership Act (1932) out of the two partners 
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• one is a minor who is not to contribute any 
capital, labour or skill and his guardian appointed 
as a manager is paid for his labour separately, 
there is no valid partnership in law. Even if 
the guardian supplies labour on behalf of the 
minor, there is no valid partnership as S. 239. 
Contract Act, implies contribution of personal 
labour. ( Bliide, J.) Karin^n Singh v. Damo- 
! dar Singh. 167 I.C. 311 = 9 R.L. 481=A.I.R. 
1936 Lah. 831. 

-S. 241— Scope—Death of partner — Conti¬ 
nuance of partnership by surviving partner — 
Right of representative of deceased partner to 
share in partnership assets and profits—Option 
under English Partnership Act and Indian Part¬ 
nership Act—If available. 

There is no explicit provision in the Contract 
Act as in force in the Mysore suit, which givc> 
the representative of a deceased partner the 
option given to him under S. 37 of the Indian 
Partnership Act of 1932 and S. 42 of the English 
! Partnership Act, to take either what belonged to 
I the deceased partner out of the partnership assets 
with interest upon it for the period it is left in 
the business, or his share of the partnership assets 
with his share of the profits of the business after 
his death in accordance with his share in the 
assets. But that option was recognised in 
England as available before the Partnership Act 
became law, and it was recognized in British India 
too before the Partnership Act of 1932 was 
passed, under the Contract Act. The same prin¬ 
ciple should apply in Mysore also, and the same 
option should be allowed to the representative of 
a deceased partner, even though the business after 
the death of the partner is carried on only by 
one surviving partner and not by more than one. 
(Reilly, C.J. and A. S. R. Chary, J.) Channa- 
veerappa v. Hoskotf. Nanjamma. 14 Mys. L. 
J. 430=42 Mys.H.C.R. 160. 

—; S. 247— Applicability—Family partner¬ 
ship—Minor members—When bound as partners. 

Where members of a family carry on a business 
and there are minor members in the familv there 
must be some positive conduct from which a Court 
can infer that the regular members intended to 
admit to the benefit of the partnership certain 
minor members. The mere fact that evervbodv 
concerned assumed by some error of law that 
all the children of the family whether majors or 
minors, were in some manner interested in the 
business does not suffice to bring S. 247 into 
operation. (Varadachariar and Mockett, JJ.) 
Venkatarama Iyer v. Balayya Yesuthasan. 
165 I.C. 478=9 R.M. 260=44 L.W. 725=1936 
M.W.N. 468=A.I.R. 1936 Mad. 595. 

-S. 251— Scope—Implied authority of part¬ 
ner to borrow—Firm carrying on cotton pressing 
business—Loan by partner in name of firm — 
Amount not shozvn in books of firm but utilised 
for private purposes—Liability of other partners. 

Where one of the partners of a firm carrying 
on the business of cotton pressing, for which it 
is necessary and usual to borrow money, borrows 
money on promissory notes executed by him alone 
on the company’s note paper and on behalf of the 
compan}’, without the knowledge or specific autho¬ 
rity of the other partners, and utilises them for 
his own private purposes, the loans not being 
shown in the books of the firm, all the partners 
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are liable for the debts so contracted in the absence 
of evidence to show that the creditor was aware 
that the borrowing partner did not require them 
for the firm but for his own private purposes. 
It is for the other partners to make out that the 
borrowing partner had no implied authority to 
borrow. ' S. 251 of the Contract Act requires it 
to be determined whether the acts of a partner 
were acts necessarv for, or usually done in, 
carrying the business of the partnership of which 
he is a member. The section deals primarily with 
the extent of authority that a partner must be 
deemed to possess as between himself and his 
co-partners. The position of third parties dealing 
with the firm may, as against individual partners, 
be taken to be different from that of the partners 
amongst themselves. The section has to be read 
in conjunction with other sections of the Act. 
(Broomfield and Tyabji, JJ .) Jayanti Lal v. 
Popat Lal. 170 I.C. 147=10 R.B. 51=39 Bom. 
L.R. 343=A.I.R. 1937 Bom. 262. 

_— Ss. 251 and 263— Scope—Decree in favour 

of money-lending firm—Assignment by one part- 

ucr _ Validity as against the others—Dissolution 

(l f fi n)l — If validates assignment—Partnership Act, 
Ss. 19 and 47. 

Two of seven partners of a money-lending firm 
assigned individually to two persons a decree 
obtained by the firm for about Rs. 4,000, one for 
Rs. 1,300 and the other for Rs. 1,700. The respec¬ 
tive assignees applied to the Court to execute the 
decree as transferees-decree-holders. 

Held, that the transaction in each case amounted 
in fact to the compounding of the claim under the 
decree though it took the form of an assignment 
and was therefore invalid, because the making of 
the assignment could not be regarded as an act 
within the scope of the apparent or ostensible 
authority of the partners. An authority to give 
discharge for a debt on payment would not include 
a power to compromise or settle it in any way a 
partner liked. The fact that the firm itself be¬ 
came dissolved would not make any difference and 
could not validiate the assignments, the principle 
being that the authority of the partners would 
continue only so far as might be necessary to 
wind up the affairs of the firm. (Venkatasubba 
Row and Cornish, JJ.) Nagappa v. Bhagabanti 
Rasajl 59 Mad. 1036=164 I.C. 239=9 R.M. 
97 = 1936 M.W.N. 716=43 L.W. 769=A.I.R. 
1936 Mad. 593=71 M.L.J. 378. 

-Ss. 252 and 253— Partnership-at-will — 

Dissolution—Institution of suit by partner—If 
enough to put an end to partnership . 

Where there is no definite contract between the 
partners as to the duration of the partnership, the 
partnership is a partnership at-will and as such 
is liable to be terminated at any time at the will 
of either partner. Either partner is entitled at 
any time to intimate his desire to put an end to 
the partnership and he could so intimate that 
desire by bringing a suit for dissolution against 
his partner. The institution of the suit is of it¬ 
self enough to put an end to the partnership. 
(Costello and Mukherjea, JJ.) Mani Bhusan 
Dutt Roy v. Amulya Chandra Deb Roy. I.L. 
R. (1937) 2 Cal. 120=41 C.W.N. 522. 

-S. 253 (5)j— Construction—Invalid act — 

Confirmation by subsequent act—If validates. 


Under S. 253 (5) of the Contract Act, an ex 
post facto confirmation cannot give validity to a 
transaction initially invalid. The section presup¬ 
poses that a decision was taken, the question hav¬ 
ing been raised and debated. The power of the 
majority of partners to decide a matter, though 
not in itself of a judicial kind, is subject to the 
rule that every partner must have an opportunity 
of being heard and the decision must be made in 
good faith, with a view to the collective interest 
of the firm. ( Venkatasubba Row and Cornish, 
JJ.) Nagappa v. Bhagabanji Rasaji. 59 Mad. 
1036=164 I.C. 239=9 R.M. 97=1936 M.W. 
N. 716=43 L.W. 769=A.I.R. 1936 Mad. 
593=71 M.L.J. 378. 

-S. 253—Firm consisting of constituent 

firms—Death of member of constituent firm—If 
dissolves main partnership. See Contract Act. 
S. 239 . 40 Bom.L.R. 995. 

-S. 254— Insolvency of one partner — Effect 

— Firm—If dissolved—Suit by remaining partners 
for money due to firm — Competency — C.P. Code „ 
O. 30, R. 1. 

Under S. 254 of the Contract Act, which was 
in force before the Partnership Act came into 
force, the insolvency of, one of the partners of a 
firm would not of itself operate as a dissolution 
of the partnership. The remaining partners can 
institute a suit on behalf of the firm under O. 30, 
R. 1, C.P. Code. The insolvency of one of the 
partners is no bar to the maintainability of the 
suit. Even if the firm be dissolved, the effect 
of dissolution is not to render the firm nuti-exist- 
ent. It continues to exist for all purposes neces¬ 
sary for its winding up, including the recover}- 
of monej's due to it by suit or otherwise. (Bose. 
J.) Seth Agarchand v. Kasam. I.L.R. (1937) 
Nag. 28=174 I.C. 179=10 R.N. 350=A.I. 

R. 1937 Nag. 314. 

-S. 259— Partnership—Partner carrying on 

separate business—Partners consenting to and 
knowing same—Moneys drawn from partnership 
for separate trade—Profits of latter—If divisible-— 
Interest on advances—Right to. 

A partner is not precluded, under S. 259 of the 
Contract Act, from carrying on another business 
with the knowledge or consent of his partners; if 
with such knowledge the partners agree to a part¬ 
ner drawing moneys from the partnership for the 
benefit of such separate business, and the moneys 
so drawn are shown in the partnership books as 
moneys lent to that business, there is 110 justifi¬ 
cation for claiming the profits of that partnership. 

On the basis of the relationship being one of cre¬ 
ditor and debtor, a claim for interest can be sub¬ 
stantiated only if it can be based either on con¬ 
tract or on the course of business. ( Varadachan- 
ar and Pandrang Row, JJ.) Venkataramana v. 
Varahalu. 1939 I.T.R. 560=50 L.W. 681= 
1939 M.W.N. 1028=A.I.R. 1940 Mad. 308. 

-S. 261— Death of one of partners—Subse¬ 
quent acknowledgment made by another partner 
—Liability of estate of a deceased partner. 

According to S. 261 of the Contract Act, the 
estate of a deceased partner which comes to ms 
son who was never a partner would not ordinarily 
be liable in respect of any acknowledgment maae 
by another partner after his death. (Addison a 
Din Muhammad, JJ.) Muhammad Said v. ihe 



2297 


CIVIL, CRIMINAL AND REVENUE. 


2298 


CONTRADICTORY STATEMENTS. 

Punjab National Bank Ltd. 170 I.C. 686= 
10 R,L. 141 (2)=A.I.R. 1937 Lah. 869. 
CONTRADICTORY STATEMENTS. 

See Penal Code, S. 193. 

CONTRIBUTION. 

See also (1) Contract Act, Ss. 43, 69 and 70. 

(2) PAJtTNEK.SU 11 *. 

(3) T.P. Act, Ss. 82 and 95. 

- —Claim to—Aioard op interest—Powtr of 

Cau rt. 

A claim for contribution lias always been re¬ 
cognised as falling within the equitable juris¬ 
diction of the Court, and on such a claim a 
Court of equity will award interest at a reason¬ 
able rate from the date of payment of the 
amount by the plaintiff in respect of which con¬ 
tribution 'is claimed. {Pandrany Row and 
Ktishna&toami Ayyangar, JJ.) Ramanathan 
Ohettiar v. Palaniai»i»a Chettiar. I.L.R. 
1939 Mad. 776=188 I.C. 892=13 R.M. 100= 
49 L.W. 132=1939 M.W.N. 170=A.I.R. 
1939 Mad. 531. 

- Co-defendants—Decree for costs — Pay¬ 
ment by one—Bight to recover if in proportion 
to interest affected by decree. 

Certain pioperties were mortgaged to two 
persons, who had advanced unequal amounts. A 
decree was obtained thereon and the properties 
were brought to sale. Thereafter a third per¬ 
son obtained a declaration that half the mort¬ 
gaged properties w'ere his and that the half was 
not liable to attachment and sale. The origi¬ 
nal mortgagees who were defendants in the 
above suit were directed to pay the costs of 
the plaintiff tp»erei». \Yhere such costs are 
realised from one of the defendants alone, he is 
entitled to recover fiom the other defendant, a 
sum proportionate to his- interest in the proper¬ 
ty affected by the decree in the suit of the third 
person. ( Misra , J■ ) Sfiiam Lal r. Nawal 
Kishork. I.L.R. 1938 All. 950=179 I.C. 
42=11 R. A. 347 = 1938 A.L.R. 934=1938 A. 
WR. (H.C.) 637=1938 A.L.J. 990=A.I.R. 
1938 All. 631. 

- C o-dc fern riant s—Decree for costs—Entire 

amount paid by one of them—Liability of the 
■other to contribute — Equities. 

In a suit against A and B, A admitted the 
claim of the plaintiff. B contested the suit, 
and after a contest the suit was decreed with 
costs against both. B paid the total amount of 
costs and sued .4 for contribution of his pro¬ 
portionate share. 

Held , that it was open to A to set up the 
defence that inasmuch as the costs in that suit 
were incurred solely by the action of B, B had 
no right in equity to call on him for payment, of 
a s-haie of the costs. ( Bennct , J.) Bhawani 
Prasad v. Ram Prasad. 167 I.C. 913=9 

R.A. 595=1937 A.L.J. 1=1937 All. L.R. 278 
=1936 A.W.R. 1283=A.I.R. 1937 All. 227. 

- Co-defendant—False defence jointly put 

forward—Costs awarded to plaintiff—Claim for 
contribution. 

Where different sets of defendants had jointly 
put. forward a false defence in a previous case 
and had been ordered to pay the costs of the 
opposite party, any of them is entitled to main¬ 
tain a suit for contribution against, the others. 
In the absence of any direction to the contrary 
in the decree, the costs should be apportioned 


CONTRIBUTION. 

among the sets equally. {Tele Chand, J.) 
Haran Dayal v. Pal ('hand. 177 I.C. 847 
=11 R.L. 370=40 P.L.R. 469=A.I.R. 1938 
Lah. 579. 

- .Jomt decree for costs—Payment by one — 

Right of contribution as against others — JAabi- 
lity of pro forma defendant, to contribute. 

The doctrine of contribution in respect of a 
joint decree for costs against several defendant- 
is well recognised in India and the only cases 
in which it will not be cnfoiced arc those in 
which a liability arises out of .1 joint wrong or 
where the equities of the case demand that the 
plaintiff should not recover, as where the party 
sued for contribution was merely a formal 
defendant in the previous suit in which the 
decree for costs- was passed, and not. personally 
interested in the result of it. Where certain 
co-defendants in the previous litigation never 
intended to contest tlie suit, even though their 
names may have been by inadvertence included 
in the list of contesting defendants, it would be 
inequitable to decree a claim for contribution 
as against then. {Fact Ali and Luby, ,/</.) Bisam 
HHARDEO XAKAyAN SlNGII V. HlTNARAYAN SlXGIT. 
15 Pat. 219=160 I.C. 976=16 Pat.L.T. 813 
=8 R.P. 399=2 B.R. 264=A.I.R. 1936 Pat. 
49. 

- Joint decree for costs—Satisfaction of 

entire decree by one defendant—Suit for con¬ 
tribution—Liability of others. 

A joint decree for costs against. several per¬ 
sons creates a joint debt on the part of all the 
judgment-debtors in favour of the successful 
party, and if any of them is compelled to satis¬ 
fy the whole, he is prima fade entitled to have 
contribution from his co-judgraent-debtors unless 
the latter can show any ground for being re¬ 
lieved. The judgment-debtor seeking contribu¬ 
tion from the others is not bound to show some 
1 equity in bis favour before the others can be 
made liable. {R. C. Mitt/r, .7.) Kulada Pro- 
sad Mitka v. Giribala Pebya. 40 C.W.N. 

; 1089. 

- Liability for—Mahornedan co-heirs — 

Realisation of dower decree from non-taluqdari 
j property—Taluqdari property, if liable to con¬ 
tribute. 

! Where a Sliia Maliomedan died leaving both 
i taluqdari and non-taluqdari property and one of 
the widows obtained satisfaction of her decree 
tor dower from out of the non-taluqdari pro¬ 
perty alone, and where another widow and her 
children subsequently sued the taluqdar for 
contribution and claimed that the taluqdari pro¬ 
perty should contribute to rehabilitate their shares- 
to the extent to which execution was levied 
against the non-taluqdnri propeo-ty in respect 
of the dower debt, it was held that the plain¬ 
tiffs had a right, to contribution in respect that 
the taluqdari property was liable for the debts 
of the deceased taluqdar along with non-taluq¬ 
dari property, and that the values of both the 
kinds of property should be estimated as at the 
date of the death of the taluqdar. ( Sir George 
Rankin.) Mahomed Kazim Ali Khan 1 . 
Saliq Ali Khan. 65 I.A. 219=174 I.C. 

977=1938 A.W.R. (P.C.) 138=1938 M.W.N. 
645=42 C.W.N. 901=10 R.P.C. 295=48 L. 
W. 16—32 S.L.R. 772=4 B.R. 606=67 C. 
L.J. 360=13 Luck. 494=1938 O.A. 508=1938 
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P.W.N. 514=1938 O.L.R. 282=1938 O.W.N. 
581=1938 A.L.R. 415=40 Bom. I.R. 843= 
1938 A.L.J. 843=A.I.R. 1938 PC. 169= 

(1938) 2 M.L.J. 210 (P.C.). 

- Partners—Joint decree against two part¬ 
ners—Satisfaction by one — Bigh(h ito sfrie for 
contribution from other—Claim not based on 
ground of partner’ship — If barred. 

Where the basis of a claim for contribution 
is a joint decree made against the plaintiff and 
the defendant, in execution of which the plain¬ 
tiff alone has had to par the entire amount due 
under the decree, the law of partnership does 
not prohibit the entertainment of a claim to 
contribution, merely because the debt in respect 
of which the decree was passed was borrowed 
for the purposes of a partnership trade carried 
on by the plaintiff and defendant. If the 
claim is not based on the ground that as a 
partner the defendant is liable to coatribute 
the law of partnership cannot operate as a bar 
to the suit. It is only when the claim for con¬ 
tribution is based on the contract of partner¬ 
ship or intimately bound up with the relation 
of partnership that it would be included by the 
general doctrine that as between partners there 
can be no claim for contribution. ( Pandrang 
Bow, J.) Kannayya Reddi v. Muthu Reddi. 
185 I.C. 62=12 R.M. 615=1939 M.W.N. 401 
—49 L.W. 547 (2)=A.I.R. 1939 Mad. 508= 
(1939) 1 M.L.J. 825. 

-Partnership—Joint decree passed against 

some of partners of firm in respect of debt 
contracted by them—One of judgment-debtors 
paying entire amount—Right to sue rest for 
contribution—Partnership debt and separate 
clel»t—Test. See Partnership — Contribution. 
43 C.W.N. 1214. 

-Right to—Ex-partners or persons tracing 

relationship to dissolved partnership—Right of 
contribution in respect of debt of partnership. 
See Contract Act, S. 43. (1938) 2 M.L.J. 

287. 

-Right to—Claim of non-Hindu joint bor¬ 
rower against Hindu borrower—Rule of Damdu- 
pat. See Hindu Law — Damdupat. I.L.R. 
(1937) 1 Cal. 450. 

- Suit for—Cause of action—Joint debtors 

—Payment by one of portion less than own 
share—Bight to sue for contribution. 

A partition suit between the plaintiff’s father 
and the defendant was referred to arbitration, 
nnd the arbitration in making an award held 
and declared that the debt under a bond exe¬ 
cuted by the plaintiff’s father was a debt of 
the joint estate and that the defendant was 
liable for half the amount of the debt that re¬ 
mained unpaid at the date of the institution of 
the suit There was a decree m terms of the 
award. Plaintiff had paid the creditor under 
the bond, a sum of Rs. 1,250 on several dates, 
and he sued the defendant for recovering half 
of that amount of Rs. 1,250 with interest, con¬ 
tending that the joint liability of his father **nd 
the defendant, was declared in respect or the 
debt and that the defendant was therefore 
bound to pay him half the amount paid by mm 

and interest. , „ _ .. 

Held 9 that since the plaintiff had not paid the 

creditor anything in excess of his shave of the 
debt, he had no cause of action to sue the de- 
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fendant for contribution and that the suit was 
therefore premature; if and when he'paid more 
than half of the sum due to the creditor, a cause 
of action for the amount paid in excess would 
arise and not before. ( Mitter, J.) Dhibendba 
Nath Choudhury v. Harendra Nath Chou- 
diiury. 64 C.L.J. 55. 

- -Suit for—Necessary party not implead¬ 
ed—Liability of suit to dismissal. 

It has become a fixed principle that in a suit 
for contribution the respective liabilities of the 
parties should be ascertained and determined 
once for all and nothing should be left undeter¬ 
mined which may lead to further litigation for 
the ascertainment of such liability between two 
or more of the parties to the suit. Such a suit 
is, therefore, liable to be dismissed if a neces- 
sary party in whose absence the liabilities of 
the pa'.ties cannot be satisfactorily ascertained, 
is- not before the Court. (Dhavle and Manohar 
La.ll, JJ.) A. James v. Achaibar Singh. 
185 I.C. 297=12 R.P. 346=21 P.L.T. 416= 

6 B.R. 150=A.I.R. 1940 Pat. 119. 

- Suit for—Plaintiff not being party to 

contract between defendants—Effect of. 

In a suit which is in essence a contribution 
suit, the consideration that the plaintiff was no 
party to the contract between the defendants is 
by no means conclusive of the matter. (Dhavle 
and Manohar Lall, JJ.) A. James v. Achaibar 
Singh. 186 I.C. 297=12 R.P. 346=21 
P.L.T. 416=6 B.R. 160=A.I.R. 1940 Pat. 
119. 

- Suit for—When maintainable. 

The mere existence of a decree does not 
afford ground for a suit for contribution. A 
person who claims a right to contribution can¬ 
not claim it unless he has discharged that which 
he says ought to be treated as a common burden. 

( Sul'hdeonarain , J.) Lalchand v. Heerachand. 
1939 M.L.R. 269 (Civ.). 

CONTRIBUTORY NEGLIGENCE. 

See (1) Railways Act. 

(2) Tort—Negligence. 

CONVERSION. 

See (1) Caste Disabilities Removal Act. 

(2) Hindu Law—Succession. 

(3) Mohammadan Law. 

(4) Tort. 

CONVEYANCE. 

See (1) Deeid. 

(2) Part Performance. 

(3) T.P.Act, Ss. 8 and 54. 

CO-OCCUPANT. 

See (1) Co-sharer. 

(2) Occupancy Holding. 

CO-OPERATIVE SOCIETY— Bye-law — Con¬ 
struction — Bye-Haw providing for payment of 
honorarium to Secretary out of profits annually 
—Bight to payment—If dependent on vote of 
general body—Power of latter to refuse payment 
—Claim to payment for part of year — Sustain¬ 
ability. . .. 

Where a bye-law of a Co-operative Society dis¬ 
tinctly provides that the profits should be divid¬ 
ed, and that a fourth of it should be paid as 
honorarium to the Secretary, the Secretary is 
entitled to claim and recover the same witnou 
a vote of the general body. Although it is 
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open to the latter to alter the bye-law, it is not 
open to them to withhold payment of the hono¬ 
rarium. But where the law provides for the 
payment of an annual lump sum, it is not open 
to the Secretary to claim the proportionate 
amount, for a part of the yenr. The payment 

contemplated is contingent on the Secretary 
serving as» such for the entire period of a year. 
(Venkataramana Kao, J .) Ganesa Aiyar v . 
Lakshmi Co-operative Building Society. 
45 L.W. 297=171 I.C. 618=10 R.M.364=A. 
I.R. 1937 Mad. 379=(1937) 1 M.L.J. 511. 
CO-OPERATIVE SOCIETIES ACT (II OP 
1912)— Moi'tgage to society—Bank obtaining 

award against members of society—Eight to sell 
mortgaged property. 

Where an award obtained by a Bank against 
a Co-operative Society showy that it was an 
award against the members of the society, then 
the Bank could sell the property mortgaged to 
the society by the- members.* ( Pollock, J.) 
Mst. Gomti v. Society Ghat Pindari. 
178 I.C. 988=11 R.N. 263=1938 N.L.J. 166 
=A I.R. 1938 Nag. 308. 

-Statutory Rules under R. 14 (5) (b) — 

Award under Act—Application to Civil Court 
to enforce-Limitation. tfee Limitation Act. Art. 
181. 71 M.L.J. 759. 

-S. 2 (c)— “Membed*—Hindu joint family 

— If can be member. 

A joint Hindu family can be a member of a 
Co-operative Society. * ( Horwill , J.) Villupu- 
kam Urban Co-operative Bank v. Balasubra- 
mania Mud a li. 178 I.C. 808=11 R.M. 500 

=1938 M.W.N. 567=48 L.W. 285=A.I.R. 
1938 Mad. 809=(1938) 2 M.L.J. 186. 

- S. 2 (c) Member—Joint Hindu family, 
if can be a member—Hindu coparcener becoming 
member of society and taking loans—Liability 
of joint family. 

T he fact that the bye-laws of a co-operative 
society established under the Co-operative Socie¬ 
ties Act of 1912 do not expres&lv state that the 
membership of the society is open to a Hindu 
joint family is no justification for holding that 
a joint fmily can in no event become a mem¬ 
ber of the society, when there is> no provision 
in the bye-laws to preclude a joint family from 
becoming a member of the societv through one 
of its coparceners. It is no doubt desirable 
to have an express provision in the bye-laws 
stating that a Hindu joint family may join a 
society through one of its members chosen bv all 
the other adult members of the family and that 
loans to such a family would be granted only 
on clear and complete proof that the money is 
required for some legal necessity of the family 
that would avoid a good deal of unnecessary liti- 
gat ion. Where it is clearly proved that a 
member of a joint family joined the society in 
a representative capacity with the consent of 
all the adult members of the family, though he 
may not have been the karta of the* family and 
that the debts incurred by him were for the 
purpose of and on behalf of the family, i. e for 
the purpose of purchasing properties ' for ’ the 
joint family it must be held that the money 
was borrowed for the necessity and benefit of 
the entire joint family, becafcsie the member 
represents the entire joint family in his deal¬ 
ings with the society. In such' a case the 
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society can proceed against the joint family 
properties including the properties purchased out 
of the money borrowed for the debts incurred by 
the member, although that member is not des¬ 
cribed in the registeis of the company or in the 
order for contribution as representing his family 
( Coutney-Tcrrel, C.J., /. n ?l Ati and James, JJ , 
Bindbswaki Pkasad Shiva Dutt Singh. 
176 I C. 49—4 B R. 661 = 11 R.P. 43=1938 

HZ * flV, 19 ^ L T 328 = A 1 E - 1938 

Ss. 8 (3) and 43 (5)— Bye-law framed by 
a Society under S. 8 (3; a ride enaeted by the 
Local Government under S. 43 (5)—Conflict 
between the two as to the persons to whom the 
Registrar should make a reference — Pror.er pro 
cedure—Registrar following the ride — L<aa(ity 
of the procedure. 

In a case, there is a conflict between a bve- 
a " framed by a Co operative Societv under tie- 
powers conferred by S. 8 (3) of the Co-opera¬ 
tive Societies Act and a rule enacted bv the 
Local Government under the powers conferred 
upon it by S.43 (5) of the Act as to the per 
sons to whom reference has to be made bv the 
Registrar But there is no conflict between 
the two that the initial procedure by the parties 
in a dispute is to refer the matter to Registrar. 
Whereas the bye-law provides for the reference 
* tl,e Registrar to three arbitrators, the rule 
empowers the Registrar to decide the matter 
himself or to refer it to one arbitrator or to 

follow T,,e R ^ 8trar to 

Held, that there is no rule of law that when 
tJ.ere is a conflict between the rule and the bye- 

the , ,T b - VG ; a T Sh ° Uld be P referred - Ordinarily 
the lule, which is as effective as a section of 

the Act, must be followed in a preference to n 

b'e-Ian, if there is a conflict between the two 

In cases ot such conflict it is for the Registrar 

to decide which of the two he should follow 

f >.v. H, vr & R :^ u vz no L\% ed 
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ouse tor a member and after the house had 
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A Cooperative Society is a statutory corpo- 
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ration and a legal person, and its debts are 
distinct from the liability of its members; and 
the members can only be reached by the cre¬ 
ditors of the society in winding up proceedings. 
An award against the society, which has the 
force of a decree, cannot be executed against 
the members. An award ordering that a Co¬ 
operative Society “consisting of its members 
or past members all of whom are joint¬ 
ly and severally liable for the debts of the 
society pay at once, etc/’ cannot be construed 
to be one making the members and past members 
also liable for the debt; the award cannot be 
executed against the members. (Stone, C.J. 
and Niyogi, J.) Shreeial Malguzar v. 
Central Co-Operative Bank op Pip aria. 
20 N.L.J. 6. 

__S. 20—Share of member—If liable to at¬ 
tachment and sale. See C.P.CodeJ, O. 21, R. 58. 
A.I B- 1939 Lah. 305. 

__S. 23— Construction—‘Debts of a regis¬ 
tered society’—Meaning of. 

The words ‘debts of a registered society’ as 
used in S. 23 of the Co-operative Societies Act, 
refer only to those debts which the society owes 
and not to those which are owed to the society. 
(Addison a nd Din Mahomed, JJ.) Anjuman 
I-Imdad Qarza Bahami r. Mehr Din. 
18 Lah. 649=175 I.C. 840=11 R.L. 71=40 P. 
L.R. 422 =A. I.R. 1937 Lah. 931. 

__S. 23—Scope—If governs S. 42 (2) (b). 

See Co-operative Societies Act, S.42 (2)(b) 
and (0)- A.I.R. 1937 Lah. 912 

1_Ss. 23 and 24 —Award against estate of 

past or deceased member—Jurisdiction of liqui¬ 
dator and of Civil Court. 

A liquidator has no jurisdiction to award 
anything against the estate of a past or a de¬ 
ceased member, because of the limitation pro¬ 
vided under Ss. 23 and 24 of the Co-operative 
Societies Act. The Civil Court has jurisdic¬ 
tion to go into tho question whether the liquida¬ 
tor had jurisdiction to make the award. (Dalip 
Singh, J.) Ahmad Ali v. Co-operative Socie¬ 
ty op Panipett. 41 P.L.R. 269. 

-S. 33 —Resolution passed at annual gene¬ 
ral meeting sanctioning dividend—Considerable 
portion of profits unrealised — Resolution, if 
ultra vires. 

A resolution passed at an annual general 
meeting of the shareholders sanctioning the 
payment of dividend is not in any way illegal 
or ultra vires so long as it does- not contravene 
any of the provisions of the Co-operative So¬ 
cieties Ac-t or any of its bye-laws, although a 
considerable portion of the profits out of which 
the dividend could be paid are unrealised inter¬ 
est income. (Muklierjea, J.) Hara Dayai. 
Nag v. Cii.'.ndpur Central Co-operative Bank, 
Ltd. I.L.R. (1938) Cal. 144=181 I.O. 
303=11 R.C. 798=42 C.W.N. 461=A.I.R. 
1938 Cal. S94. 

-S. 42 — Amount realised by Collector — 

Civil suit in respect of—Maintainability — TJ. P. 
Land Revenue Act, S. 233 (m). 

Where the decretal amount due to a Co-opera¬ 
tive Society was realised by the Collector as an 
avrear of land revenue according to the Co¬ 
operative Societies Act, no suit could lie^ in the 
Civil Court in respect of such a claim, in view 
•of the provisions of S. 233 (m) of the U. P. 
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Land Revenue Act. (Nanavvtty, J.) Bharat 
Singh v. District C’o-operattve Bank, Ltd. 
167 I.C. 554=9 R.O. 399=1937 R.D. 162= 
1937 O.L.R. 148=1937 O.W.N. 298=A.I.R. 
1937 Oudh 249. 

-S. 42— A ward against a society — Liquida¬ 
tor appointed for such society—Execution against 
—If available. 

Where the award is against a society, the fact 
of liquidation of that society cannot make any 
difference, so far as the executability of that 
award against the members are concerned. He 
is the only person competent to collect the assets 
of the society from its members and distribute 
them rateably among the creditors. So he can¬ 
not be proceeded against in execution of an 
award against the society. (Bose and Puranik, 
JJ.) NarayAn v. Co-operative Central Bank 
op Malkapur. I.L.R. (1938) Nag. 604=11 
R.N. 219=178 I.C. 293=1938 N.L.J. 82= 
A.I.R. 1938 Nag. 434. 

-S. 42— Liquidator’s actions — Jurisdiction 

of Civil Courts — Limits. 

The jurisdiction of the Civil Court is ousted 
only in those cases where the acts of the liquida¬ 
tor are well within the four corners of S. 42. 
But in cases where his acts are ultra vires Civil 
Courts could go into the question, in order to 
determine the legality of the order. . In a case 
where a person was proceeded against as a 
debtor to the society and not as a member con¬ 
tributing to the assets- of the society. 

Held, that the liquidator could not proceed 
him under S. 42 (2) (b) and his act is clearly 
ultra vires and so Civil Courts could interfere. 
(Addison and Din Mahomed, JJ.) Anjuman- 
I-Imdad Qarza Bahami r. Meiir Din. 
18 Lah. 649=175 I.C. 840=11 R.L. 71=40 P. 

L .R. 422=A .I.R. 1937 Lah. 931. 

-S. 42 (2) (b) —Certain members adjudi¬ 
cated insolvent—Liquidator not appointed until 
after discharge—Power of liquidator to fix their 
liability. 

Where a Co-operative Society.is dissolved and 
certain members are adjudicated as insolvents 
their liability as> members is not provable under 
the terms of S.34 (2), Provincial Insolvency 
Act, if no liquidator was appointed until after 
the insolvents had been discharged. Under S. 42, 
Co-operative Societies Act, it is the liquidator 
alone who can ascertain and fix the liabilities of 
the members. Therefore until a liquidator is 

appointed, it cannot be said that there was any 
debt or liability certain or contingent which can 
affect the members. Hence the liquidator is 
not debarred under the provisions of the Pro¬ 
vincial Insolvency Act from fixing the liability 
as members. (Dalip Singh, J.) Anjuman 

Imdad Bahimi Qarza t*. Imam 
183 I.C. 632=12 R.L. 124=42 P.L.R. 260— 

A.I.R. 1939 Lah. 275. 

-S. 42 (2) (b)— ‘Contribution’—What is 

and what is not. 

Usually the word contribution means and has 
reference only to the amount payable by a 
member as 9 uch and does not include debts 
payable to the society. It is in other wor s 
the unpaid portion of the liability of a member. 
(Addison and Din Mahomed, JJ.) Anjuman- 
I-Imdad Qarza Bahami v. Mehr 1JIN - 
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18 Lah. 649=175 I.C. 840=11 R.L. 71=40 
P.L.R. 422=A.I.R. 1937 Lah. 931. 

-S. 42 (2) (b)— "Member"—Meaning of. 

‘Member’ obviously means member at the 
date of the dissolution of the society in 8. 42 
( b ). (Dalip Singh, J .) Anjuuan Imdad 

Baiiimi Qarza r. Imam Din. 183 I.C. 632= 
12 R.L. 124=42 P.L.R. 260=A.I.R. 1939 

Lah. 275. 

-S. 42 (2) (b)—Order by liquidator under 

—Nature of—If “decree for money”—Suit to 
declare null and void—Court-fee. See Court- 
Fees Act (as amended in Madras), S.7 (IV-A) 
and Sell. II, Art. 17-A. (1937) 1 M.L.J. 640. 

- S. 42 (2) (b), (5) and (6)— Award by 

liquidator after member is adjudicated insolvent 
—Power of Court to refuse execution — Provin¬ 
cial Insolvency Act, S. 44. 

A Court called upon to execute an award under 
S.42 (2) (b) of the Co-operative Societies Act 
passed by a liquidator cannot refuse to execute 
such an award on the ground that the member 
against, whom the award had been made had prior 
to the award been declared an insolvent and there¬ 
fore discharged under S. 44 of the Provincial 
Insolvency Act from the liability to pay any 
debt, as the matter is not one of lack of in¬ 
herent jurisdiction on the part of the liquidator 
but only a question of illegal exercise of juris¬ 
diction. ( Dalip Singh, J.) Anjuman Imdad 
Qarza Baumi v. Abdul Ghani. 189 I. C. 370 
=13 R.L. 75=42 P.L.R. 126=A.I.R. 1940 
Lah. 280. 

- S. 42 (2) (b) and (6)—‘ Past member' — 

Meaning of — If subject to S. 23. 

Section 42 (2) (b), Co-operative societies Act, 
5s governed by S. 23 of the same Act and the 
words ‘past member’ in S.42 (2) (b) mean a 
past member liable for debts under S. 23 of 
the Act. A person who does not claim to be 
a past member liable under S.23 of the Act has 
a right to have his claim investigated by a Civil 
Court. ( Skcmp , J.) IIassan Moiiammad v. 
Co-operative Credit Society of Jurian. 
175 I.C. 759=11 R.L. 79=A.I.R. 1937 Lah. 
912. 

- S. 42 (2) (b) and (6)— Construction and 

scope—Liability of past members to contribute 
—Adjudication by liquidator—Suit in Civil 
Court to challenge — Maintainability. 

Merely because a person was once a member 
of a Co-operative Society, it cannot be said that 
lie has no right to ask the Civil Court to decide 
whether he is under any liability to contribute 
at all. There is no clear indication in the Co- | 
operative Societies Act that the liquidator can 
under S. 42 of the Act, determine the question 
of liability to contribute in such a way that his 
determination will not be subject to be set aside 
by the Civil Courts. A person who disputes his 
liability to contribute on the ground that he 
ceased to be a member five years prior to the dis¬ 
solution of the Society, but is held liable, is 
entitled, after payment of the contributions to 
sue in the Civil Court for a refund of ( the 
amount paid on the ground that he is not lia¬ 
ble. S. 42 (6) is no bar to the suit. ( King 
and K. S. Menon, JJ.) Vaikunta Bhat v. 
Sarvotfiama Rao. 59 Mad. 895=170 I. C. 
312=10 R.M. 181=43 L.W. 730=1936 M.W. 

Q. D .—145 
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N. 470=A.I.R. 1936 Mad. 574=70 M.L.J. 
604. 

- S. 42 (3) — Powers of liquidator—Power 

to ask person summoned to furnish security — 
Punjab Government Pubs, It, 26 ( e). 

Although S. 42 of the Co-operative Socie¬ 
ties Act gives tie* same power to the liquidator 
to enforce attendance of witnesses and produc¬ 
tion of documents nv is given under C.P.Code, 
that power is subject to the rules framed under 
the Act. It. 26 (<■) of the Buies framed by 
the Punjab Government restricts the powers of 
tho liquidators to those given in the tub-rule. A 
liquidator has, therefore, no power to ask a 
debtor of the society under liquidation summon¬ 
ed by him to furnish security for his appear¬ 
ance or to impose a sentence of imprisonment or 
fine for his failure to do so. (Bhide, J.) 
Hakim. In the matter of. I.L.R. (1939) 

Lah. 192=183 I.C. 414=12 R.L. 114=40 Cr. 
L.J. 791=41 P.L.R. 503=A.I.R. 1939 Lah. 
357. 

- —S. 42 (6) — Jurisdiction of Civil Court — 

Denial of membership. 

By S. 42 (6), Co-operative Societies Act, the 
liquidator is entitled to determine the contribu¬ 
tion to be made by the members and past mem¬ 
bers of the Society. But if a party denies 
that he is a member, lie is entitled to iiave that 
question determined by the Court and the Court 
has jurisdiction to try the suit. (M.C. Ghose , 

I J.) Beni Madh.vb Sikdar v. Sarat Chandra 
Jana. 176 I.C. 221=11 R.C. 54=A.I.R. 
1937 Cal. 643. 

-S. 43 — deference to Registrar for award 
—Jurisdiction of Registrar to decide if dispute 
is time barred. 

On a reference made to the Registrar for an. 
award under the Co-operative Societies Act, the 
1 Registrar acts as a Court and he has jurisdic¬ 
tion to decide whether a dispute before him is 
time barred or not. Onee lie has decided that 
rightly or wrongly, it cannot be said that he 
acted without jurisdiction. (Facl Ali and 
Varma, JJ . ) Sheosaran Singh t". Gaya Amla 
Co-operative Society. 5 B.R. 600=181 I.C. 
512=11 R.P. 597=A.I.R. 1939 Pat. 500. 

S. 43 (1) — Award — Execution. 

An award granted under Co-operative Societies 
Act is to be executed in the same manner as a 
decree of Civil Court. (Bhide, J.) Mt. Gu- 

AxjruA N Imdad Bahmi Qarza 
39 P.L.R. 139=169 I.C. 879=10 R.L 53= 
A.I.R. 1937 Lah. 63. 

~ .43 (1)— Award made without jurisdic- 

tion Objection t if can be raised in execution 
proceedings — Objector's remedy. 

Where an award made under tho Co-operative 
Societies Act is alleged to have been made with¬ 
out jurisdiction and not according to the terms 
of the Act, it is open to the person aggrieved to 
bring a suit to that effect but such objections 
cannot be taken in the execution proceedings 
started in pursuance of the award, the objector’s 
remedy being an appeal to the Registrar. 

(Skemp , J.) Bal-want Singh v. An jam an 
Imdad Bahami Qarza. 180 I.C. 242=11 

R.L. 666=41 P.L.R. 225=A.I.R. 1939 Lah. 

40. 
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- S. 43 (1) —Death of defendant before 

institution of proceedings relating to award 

Award, if a nullity. . 

Where the defendant dies long before insti¬ 
tution of proceedings relating to award under 
Co-operative Societies Act., the award passed 
against liim is a nullity and therefore cannot 
be executed. (Bhide, J.) Mr. Gulab Bano 

v. AnjI'aian Ijidad Bahui < 3^ rza - 

879=10 R.L. 53=39 P.L.R. 139—A I R- 

(1) _ -Rules frames under—Award 

against a Co-operative Society—Construction— 
Society consisting of members mentioned declar¬ 
ed liable— If an award against the members. 

Where an award under the rules framed under 
O AO /I) of the Co-operative Societies Act was 
?n these terns, ‘I therefore in this my award 
order that the J. Co-operative Society consisting 
nf the following members or past membeis all 
of whom are jointly and severally liable for 
the debts of the Society, pay at once and pro¬ 
ceeded to give a list of members, the decree on 
tlio face of it is only an award against the J . 
Societv alone and not against its members. 
Moreover it is not legally possible for a Regis¬ 
trar to mako an award against the members 
personally for a debt of the Society. (Bose 
and Pur anile, JJ-) Naravan v- Co-operative 
Cfntral bank of Malkapur. I.L.R.(1938) 
Na J 604=11 R.N. 219=178 I.C. 293=1938 
5 £’j. 82 =A.I.R. 1938 Nag. 434. 

A 43 — R. 33 of rules framed under — 
Award and certificate by Registrar of Oo-opera- 
Ivvo Societies—Jurisdiction of Revenue Court to 

^The^Co-operative Societies Act nowhere gives 
anv power to tbe Commissioner or any other 
Revenue Officer to examine or revise the proceed¬ 
ings of the Registrar or other officer of tlio 
department. A Revenue Court has no juris¬ 
diction to question and disregard an award 
driven by the Registrar of Co-operative Societies 
and the certificate issued to the Revenue Courts 
for recovery of the amount under the award, in 
pursuance of R. 33 of the rules framed under 
S.43 of the Co-operative Societies Act. ( Burton , 
F.C.) Borpa Co-operative Society v. Yadao- 
1939 N.L.J. 405. 

_S. 43 (2) (1) — Award based on arbitra¬ 
tion—Validity-Proof that party was member of 
society—Necessity for—Loan taken by him from 

society—If proves membership. 

In order that an award based on an arbitra¬ 
tion under the Co-operative Societies Act may 
be valid and binding on a person, it is incum¬ 
bent on the Society to prove that he was a 
member of the Society at the time when the re¬ 
ference to arbitration was made. Altliougli 
ordinarily a Co-operative Society lends money 
only to its members, a Court will not be justi¬ 
fied in bolding merely on the basis of an alleg¬ 
ed loan taken by a person that lie must have 
heen a member on the date on which lie took 
the loan, when tlio affairs of the Society do not 
appear to have been carried on in regular man ' 
ner and it is found by the Court that the re- 
gister produced by the Society is a fabricate* 
one. ( Bhide , .7.) Jacob v. C °-° per £??Y| 
Society. 189 I. C. 48=13 R- I*- 66-42 
P.L.R. 112=A.I.R. 1940 Lai. 193. 
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•S. 43 (2) (1)— ‘Dispute’—Meaning of. 


There would be a dispute so long as a claim 
is asserted by one party and denied by the 
other, be the claim a false or a true one or whe¬ 
ther it ultimately turns out to be false or true. 
(Mitter and Biswas, JJ.) Dacca Co-operative 
Industrial, Union, Ltd. v. Dacca Co-operative 
Sankiia Silpa Samities, Ltd. I.L.R.(1938) 

2 Cal. 103=178 I.C. 363=11 R.C. 346=68 
C.L.J. 353=42 C.W.N. 391=A.I.R. 1938 

Cal. 327. 

-S. 43 (2) (1)—‘ Dispute *— Meaning. 

Where a Co-operative Society has considered 
its treasurer to be responsible for embezzlement 
of money deposited with it by a person and the 
treasurer has throughout contended that he was 
not concerned with the alleged embezzlement 
there is clearly a dispute between the treasurer 
a ml the society regarding question of embezzle¬ 
ment of money and hence the dispute can be 
referred to arbitration. {Bhide, J.) Co operative 
Society, Dhingranwali v. Muhammad Din. 
42 P.L.R. 273=A.I.R. 1939 Lah. 301. 

-S. 43 (2) (1)— Dispute between member 

and society concerning financial obligation of 
member—If can be referred to special tribunal . 

The words “concerning the business of a So¬ 
ciety” occurring in S. 43 (2), Cl. ( l) and in. 

R. 22 (1) framed by the Local Government, 
cannot be limited to disputes concerning the 
internal management of the Society. The 
principal busdness of a Society being to finance 
its members, a dispute concerning the financial 
obligations of its members to the Society would 
be a dispute concerning the business of the 
Society. The use of the word “committee” in 

S. 43 (2), Cl. (0 and R. 22 (1) is sufficient to 
indicate a dispute with the Society itself and 
enable proceedings to be initiated and cariied 
on before the authority referred to therein in 
the name of the Society. {Mitter and Biswas, 
JJ.) Dacca Co-operative Industrial Union, 
Ltd. v. Dacca Cooperative Sankha Silpha 
Samities, Ltd. I. L. R.(1938) 2 Cal. 103= 
178 I.C. 363=11 R.C. 346=68 C.L.J. 353= 
42 C.W.N. 391=A.I.R. 1938 Cal. 327. 

S. 43 (1), R. 13 (7) (Assam) — Order of 


Registrar not in accordcunce with rules — Juris¬ 
diction of Civil Court. 

Under R.13 (7) of the Rules framed by the 
Government of Assam under S.43 of the Co¬ 
operative Societies Act, an order of a Registrar 
or of the Chief Commissioner in appeal is, as 
between the parties to the dispute, not. liable to 
be called into question in any Civil Court or 
Revenue Court and is, in all respects, final and 
conclusive. This presupposes however that the 
order in question is an order in accordance with 
the Act and the rules framed thereunder. Where, 
therefore, the plaintiff calls into question the 
reference to the Registrar and alleges that there 
was no compliance by him with the procedure 
laid down in the rules and he further contends, 
that the rules themselves are ultra vires in so 
far as they oust the jurisdiction of the vi 
Court, the Civil Court has jurisdiction to enter- 
tain his suit. (S. K. Ghose. J.) S™"’™ 

Co-operative Bank, Ltd, v. Chiniram a 

41 O.W.N. 670. /-Rflneal) 

,-S. 43 (1), R. 22 (1) and (6) 

! —Reference to arbitration of dispute 
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committtee and member — Non-member also party 
to dispute—Jurisdiction of arbitrator — Non¬ 
member submit tiny lo his jurisdiction—Bight to 
question aw ad in Civil Court. 

Where a dispute ue- ween the committee ami a 
member is ret c i re ) to a* biiration under R. 22, 
Sul>-r. (J) of the U.ti'es fianicd bv the Govern¬ 
ment of Beugal under S. 4.1 of tlie Co-operative 
Societies Act, the pioeced'ngs before the arbi¬ 
trator a e not ab initio void for want of juris¬ 
diction merely became a non-member is- also a 
party to the dispute. If the non-member sub¬ 
mits to the jurisdiction of the arbitrator, ho 
brings himself within the scope of R. 22, and 
under sub-r. (G) of that rule the award is not 
liable to be called into question by him in any 
Civil or Revenue Court and would be in all ies- 
pects, final and conclusive. ( S.K . Ghose, J.) 
Dinaji-ur Sambaya Rank, Ltd. v. Benoy Buu- 
6AN.MuKHER.il. 41 C.W.N. 667=65 C.L.J. 
206. 

-S. 43 and Bengal Rule 22 (6)— Construc¬ 
tion — Award — Finality—Correction of errors — 
Jurisdiction of civil Court. 

An award under the Co-operative Societies 
Act which is not appealed against within 
one month, becomes final, and cannot either be 
upset or interfered with by the Civil Court to 
which it is sent for execution. Even though 
the award may be anomalous and erroneous, 
the Civil Court cannot go behind it. and uti¬ 
lise its powers under S. 151, C.P. Code, to send 
the award back to the arbitrator for correction 
of mistakes in order to obtain some sort of 
alteration which in its opinion would be in 
the ends of justice. ( AlcNair, J.) Nilmani 
Maity t>. Kumar Narayan Jana. 164 I. C. 802 
=9 R.C. 284 = 40 C.W.N. 89. 

-S. 43 (2) (1) and (s )—B. 22 (5) and (6) 

framed by Bengal Government—Arbitration and 
award—Jurisdiction of Civil Court. 

Where an award is made by a person ap¬ 
pointed as arbitrator who could not be 
appointed such an arbitrator under the law, 
the award is null and void and the Civil Court 
has jurisdiction to declare it void. But 
where the award is made by a person validly 
appointed as arbitrator, the award is not a 
nullity although the procedure adopted by the 
arbitrator is matci tally irregular and he is 
guilty of misconduct. Such an award has 
to be set aside only by taking such proceed¬ 
ings as are provided for for the puipose by the 
rules framed by the Local Government under S. 
43 of the Co-operative Societies- Act and the 
jurisdiction of the Civil Court is barred. 37 C. 
W.N. 843, Expl. ( Milter and Biswas, JJ .) 
Dacca Co-operative Industrial Union Ltd. v. 
Dacca Co operative Sankha Silpa Samities Ltd. 
I.L.R. (1938) 2 Cal. 103=11 R.C. 346=178 
I.C. 363=68 C.L.J. 353=42 C.W.N 391 = 
A.I.R. 1938 Cal. 327. 

•-S. 43— Bulc-maJcing power of Local 

Government—Extent of — B.22,‘ Sub-Br. (2), (5) 
and (6)— If ultra vires. 

The different clauses of sub-S. (2) of S. 43 
of the Co-operative Societies Act are only 
illustrative and do not restrict the general 
rule-making power to implement the avowed 
objects of the Act conferred upon the Local 
Government by sub-S. (1) of the said section. 
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Sub-Rr. (2), (5) and (0) of R. 22 framed by 
the Local Government under the powers con¬ 
ferred by S. 43 oi the Act. are not ultra vires. 

( Mittcr and lliswa.. JJ.) Dacca Cooperative 
! Industrial Union, Ltd. v. Dacca Co-opera¬ 
tive Sankha Silpa Samities, Ltd. I.L.R. 
(1938) 2 Cal. 102 178 I.C. 363=11 R.C. 346 

—68 C.L.J. 353 - 42 C.W.N. 391=A.I.R. 
j 1938 Cal. 327. 

S. 43— Buh mol ing powers — Extent of — 
Bengal Government Butts, B. 'Ji c^) — lf ultra 
vires. 

The limits within which the rule making 
powers of the Local Government could be exer¬ 
cised are contained in sub-S. (1) of S.43 of 
the Co-operative Societies Act. Sub-S. (2) 
|°f ^at section simply sets out by way of illus¬ 
tration certain matters, on which rules are con- 
sideied desirable. It floes- not in any way limit 
the powers given by sub-S. (1) and the iteim men¬ 
tioned therein do not exhaust the list of matters 
on which rules might be framed bv the Local 
Government. Aecoidinglv R. 28 (3) of the 

Rules framed by the Lo'cal Government which 
relates to distribution of profits in case of so¬ 
cieties with limited liability and which is framed 
with a view to carry out the puipose of the Act 
as laid down in S. 33 is not ultra lircs, although 
there is no specific item mentioned in S. 43 (2) 
relating to distribution of piofits in case of 
Societies with limited liability. ( Muihcrjea, 
</.) Hara Dayal Nag t. Chandpur Cen¬ 
tral Co-operative Bank, Ltd. I L R. 
(1938) 2 Cal. 144=181 I.C. 303=11 R.C. 798 
=42 C.W.N. 461=A.I.R. 1938 Cal. 394. 

---S. 43 —Bengal Government Buies, B. 22 — 

Suit for dividend on declaration that resolution 
passed at extraordinary general meeting refus¬ 
ing dividend was ultra vires —Jurisdiction of 
Civil Court. 

Where the plaintiff sues a Co-operative So¬ 
ciety for recovery of a certain sum alleged to 
be due to him as- dividend on certain preference 
shares held by him, on a declaration that the 
constitution of the Board of management was 
illegal, that it had no authority to call an extra- 
01 dinary general meeting of the shareholders, 
and that the resolution passed at the meeting 
thus convened under which the payment of the 
said dividend was refused was illegal and ultra 
1 'ires, the matter is not one which is withdrawn 
from the Courts by R. 22 of the Rules fiamed 
by the Local Government under S. 43 of the 
Co-operative Societies Act, and a suit is, there¬ 
fore, maintainable in a Civil Court. (Ifukher- 
.ga, J.) Hara Dayal Nag v. Chandpur 
;-, E A'o TRAL Co -operative Bank, Ltd. I.L.R. 
(1938) 2 Cal. 144=181 I.C. 303=11 R.C. 798 
—42 C.W.N. 461=A.I.R. 1938 Cal. 394. 

.. , ,. S ' 43 — 22 (fi)— // ultra vires— Award 
violating rule's—Jurisdictioti of Civil Court. 

Rule 22 (6) of the Rules framed under S. 43 
of the Co-operative Societies Act is not ultra 
vires of the Local Government. But if the 
award is without jurisdiction, the civil Court 
can certainly declare it a nullity. Even if the 
arbitrator is validly appointed, the award can 
still be a nullity if there is violation of the 
rules regulating the arbitration in matters of 
substance. Not only a proper appointment of 
the arbitrator in accordance with the rules is 
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essential for creating jurisdiction in the arbitra¬ 
tor but tlie fundamental rules attaching res¬ 
traint to the exercise of authority by the 
arbitrator are equally mandatory and a violation 
of them would nullify the award. But the fact 
that tlie arbitrator has ignored the law of limi¬ 
tation is not a ground which would entitle the 
civil Court to interfere. (MuTcherjea and Box- 
burg*h, JJ.) Chatra Sekampore Co-operative 

Society, I/td. *■ 

t T. TL fl940) 1 Cal. 82—188 I.l». ai C — K- 
C 674=70 C L.J. 492=A.I R. 1940 Cal. 198. 
_J_g 43 _ r, 22 (6)— If ultra vires— Order 

ryn anneal from award showing that claim is 
barred by limitation—Jurisdiction of Civil Court. 

Rule 22 (6) of the rules framed under S. 43 
of the Co-operative Societies Act is not 'ultra 
v i res The decision of the Assistant Registrar 
on appeal from an award is, therefore, final and 
conclusive and the civil Court has no jurisdic¬ 
tion to reopen it although it shows on the face 
of it that the claim is barred by limitation. All 
that can be said in such a case is that the tri- 
bunal has committed an error of law but it is 
not such an error as would make the decision of 
the tribunal one made without jurisdiction. (Sen, 
j \ Chatra Serampore Co-operative Credit 
qnPTFTY Ltd. V. Bejoy Krishna Be. 70 
C L J.’489=A.I.R. 1940 Cal. 162. 

_ S. 43 (1)—Madras rules-, R. 14 (5)— 

Collector deputing tahsildar to enforce decision 
—Tahsildar—If proper “Court” for execution— 
Limitation Act, Art. 182 (5). See Limitation 

Act, Art. 182 (5). 70 M.L.J. 31. 

__s. 43 (1), R. 18 (Punjab)—Sint between 

society and members—Jurisdiction of Civil 

^°Civil Court has no jurisdiction to entertain a 
suit between a Society and its members, etc., by 
virtue of R. 18 framed by the Punjab Govern¬ 
ment under S. 43 (1), Co-operative Societies- 
Act. ( Jai Lai, J.) Mohammad Khan v. 
Co-operative Society, Khawaspur. 174 I. 
C. 310=10 R.L. 546=A.I.R. 1937 Lab. 268. 
_S. 43— Rules under, B. 18— Award—Exe¬ 
cution lield time barbed by executing Court — 
Some dispute referred again to arbitration — 
Second award — Executability—Bight of suit to 


have it declared void. 

Tlie execution of an award settling the dis¬ 
pute between the Society and its member was 
held by the executing Court as time-barred and 
the Society again referred the same dispute to 
arbitration and obtained an award. 

Held, that the dispute between the Society 
and its member was determined by the first 
award and the subsequent dispute referred by 
the Society to arbitration was one which under 
the rules made under S. 43 could only be decid¬ 
ed by the executing Court, for it related wholly 
to the discharge of the award. The proceed¬ 
ings of the executing Court were subject to 
the ordinary laws and if the society neglected 
to execute the award within time, its right to 
have the award enforced was lost, and that was- 
an end of the dispute which left nothing to be 
referred to arbitration. Hence the second award 
was one which could not be passed within the 
scope of the Act and the rules made under it 
and a suit* could lie to have it declared J[ 01 d. 
{Coldstream and Bhide, JJ.) Anjttman Dehj 


V. Kehar Singh. 18 Lah. 92=168 I.C. 49= 
9 R.L. 687=38 P.L.R. 1113=A.I.R. 1936 

Lah. 901. 

-S. 43 —Rules under B. 18 —Dispute “con¬ 
cerning the business ” of Society — Meaning. 

A dispute between A, B and C who were all 
members of Society related to a transaction 
which took place between A and the Society. 
The books of the Society showed that certain 
money had been borrowed by A from the Socie¬ 
ty, but in reality it had been misappropriated 
by B and C, the Secretary. 

Held, that the dispute was concerning the 
business of tlie Society between three of its 
members and revision could lie from an order 
of tlie executing Court refusing to execute an 
award on the dispute as it failed to exercise 
jurisdiction vested in it by law. (Tele Chand, 
J.) Kali Das v. Prabh Dayal. 166 I.C. 
511=9 R.L. 249=A.I.R. 1936 Lah. 786. 

-S. 43 (2) (1) and R. 115 of Rules (U. 

P.) framed under —Strict construction — Neces¬ 
sity—Personal decree against alleged Represen¬ 
tative of a past deceased member—If can be 
passed—Power of Civil Court to set it aside. 

Jurisdiction has been specially given to the 
Registrar of Co-operative Societies to decide cer¬ 
tain matters under R. 115 of the rules framed 
by the U.P. Government under S. 43 (2) (l) 
of the Co-operative Societies Act, and cl. ( l ) of 
sub-S. (2) of 8. 43 of the Act, or to refer 
those matters for decision by an arbitrator. 
As this jurisdiction is contrary to the ordinary 
civil jurisdiction of civil Courts, it must be con¬ 
strued strictly. The passing of a personal 
decree againk an alleged representative of a 
past deceased member, (who denies that he is 
such a representative) is clearly outside the 
sub-section or the rule. Both the rule and sub¬ 
section give jurisdiction to the Registrar or the 
arbitrator merely to decide matters concerning 
the estate of a deceased member. The passing 
of a personal decree cannot come under this 
jurisdiction. As such a civil Court can set 
aside such a decree. (Bennet, J.) ^ Arya 
Co-operative Bank Society v. Shiva Charan. 
1940 A.W.R. (H.C.) 419=1940 O.A. 681= 
1940 A.L.J. 588. 

CO-OPERATIVE SOCIETIES RULES (U. 

P.), R. 137 (1)— Scope of—If confers any 
right of priority. 

All that R. 137 (1) of the Co-operative Socie¬ 
ties Act lays down is that the Collector can 
adopt the same methods for the realisation of 
the money as he can adopt for the recovery of 
an arrear of revenue. It does not invest a 
debt due to a Co-operative Society with the 
character of land revenue due to the Crown. It 
merely provides a summary procedure for the 
realisation of tlie money and does not confer a 
substantive right of priority over other debts. 
(Bennet and Vcrrna, JJ.) Panna Lal v. 
Collector or Meerut. I.L.R. (1940) An. 
181=188 I.C. 126=12 R.A. 583=1940 A-n- 
J. 45=1940 A.W.R. (H.C.) 60=A-I B- avw 

AIL 188. - 

COORG CODE, S. 16— “European British sub¬ 
ject’^Meaning of— Trial and conviction in 

Coorg—Omission to claim trial fc as L P 
British Subject—Effect — Revision — Appu- 



* 3*3 


CIVIL, CRIMINAL AND REVENUE 


2 3 ! 4 


CO-OWNERS. 

cation for—Forum—High Court or Judicial 
Commissioner of Coorg. Sec Cr. P. Code, 
Ss. 4 O’) 439 and 528-B. 71 M.L.J. 827. 

CO OWNERS. 

See also Co-sharers. 

-Adverse possession Essentials — Maho- 

mednn Law—Co-heirs under—Position of— 
Alienee from some co-owneis—Possession of—If 
adverse to others. Sco Adverse Possession — 
Co-owners. I.L.R. (1939) Kar. 597. 

- Adverse possession — Essentials — Non- 

receipt of rent by one co-owner—Effect of. 

It is well-established that the mere non-receipt 
by one co-owner of a share in the profits of 
land in tho physical possession of another co¬ 
owner will not be sufficient to establish adverse 
possession in the absence of positive indications 
that the co-owner in physical possession was 
s-etting up an adverse title to the knowledge of 
the other co-owner. Possession is never consi¬ 
dered adverse if it. can bo referred to a lawful 
title. ( Wadswoith and Patanjali Sastri, JJ .) 
Meherwan Jeiiangir v. Dhunbiiai Kavastia 
Misra. 1940 M.W.N. 569=52 L.W. 71=A. 
I.R. 1940 Mad. 785=(1940) 1 M.L.J. 913. 

-Adverse possession — Possession by one— 

Effect of—Ouster—Burden of proof. See Ad¬ 
verse Possession — Co-owners. A. I.R. 1936 
Nag. 214. 

- Alienation by some—Suit for partition 

by others — Equities—Several sales by particular 
co-sharers—Earlier purchaser—If entitled to 
priority over subsequent purchaser — Bides — Con¬ 
tribution among purchasers. 

In a suit for partition by one or more co¬ 
owners against the others and alienees from 
some of them, where the alienations are not 
binding on tho plaintiffs the Court, as a rule of 
equity, would generally allot to tho alienees 
what their alienors sold or purported to sell, if 
that can be done, so that the alienees can get 
what their alienors sold or purported to sell to 
them. But where there are several such aliena¬ 
tions, the alienees under an earlier sale have no 
priority over the subsequent purchaser in res¬ 
pect of the property sold; where the estate is 
not largo enough for the alienees to get from 
their alienors’ share all that the alienors pur¬ 
ported to sell, all the purchasers would have to 
make some contribution and to give up some 
portion of their supposed purchases. (Davis, J . 
C. and Lobo , J.) Mangalmal Aganmal v. 
Haji Mahomed Usif Bhoro. I.L.R. (1939) 
Kar. 597=185 I.C. 11=12 R.S. 151=A.I.R. 
1939 Sind 315. 

-Joint property—Repairs to well effected 

by one—Right to contribution from others. See 
Contract Act, S. 70. A.I.R. 1937 Pat. 103. 

- Joint land—Lease by co-owners to tenant 

for term—Tenant holding over_ after term—Suit 
by one co-owner only — Maintainability—Suit by 
all co-owner8 — Necessity. 

It is true that where the landlord’s rights be¬ 
long jointly to several persons, a suit to eject 
a tenant can be instituted only by all the co¬ 
owners suing jointly as plaintiffs. This rule, 
however, applies only where there is a subsist¬ 
ing relationship of landlord and tenant. Where 
a tenancy is entered into for a fixed term with 
co-owners of property, and the tenant continues 
on sufferance after the expiration of the period 


CO-OWNERS. 

of tenancy, a saiit to eject the tenant holding 
over brought by one only of the co-owners is 
maintainable. The position of tenant on suf¬ 
ferance is akin to that of a trespasser, and ono 
of several co-owners* can maintain an action to 
eject a trespasser who has been holding wrong¬ 
fully. (Broomfield, Ag. C. J. and Sen, J.) 
YssinvANT Bad Krishna v. Keshav Anant. 
12 R.B. 295=186 I.C. 92=41 Bom.L.R. 1213 
i=A .I.R. 1940 Bom. 13. 

- Joint property—One of co-owners roof¬ 
ing over part of joint lane and building on it 
—Right of others to injunction. 

If one of the joint owners of a lane roofs 
over a part of it. adjoining his own property by 
means of a chhatra and builds a room on it a 
co-owner is entitled to sue for injunction for 
tho removal of that structure, even though tho 
damage only be very slight or hypothetical. But 
if the latter has made an exactly similar uso of 
the lane opposite to his own property, an in¬ 
junction will be refused, though he may bo 
granted a decree for damages. ( Beckett , J.) 
Baru Mal v. Rala Ram. 180 I.C. 202=11 
R.L. 665=40 P.L.R. 670=A.I.R. 1938 Lah. 
779. 

- Joint property — Dispossession—Remedy of 

dispossessed co-owncr—Suit for exclusive pos¬ 
session setting up hostile title—Decree for joint 
possession—If can be granted. 

A co-owner or tenant in common i 9 entitled to 
possession of every parcel of the common joint 
property and to be even in exclusive possession 
of a portion of it, enjoy the same to his best 
advantage and does not thereby render himself 
liable to eviction by another co-tenant, because 
sole occupation of a part does not necessarily 
imply ouster. A co-owner may lawfully enjoy 
even the whole of the joint property so long as 
ho does not do any act which amounts to an 
ouster of his co-tenants. But it is not open 
to him to claim exclusive possession of the 
whole; lie cannot maintain an action for exclu¬ 
sive possession or for sole enjoyment of the pro¬ 
fits of the property, even though another te¬ 
nant in common dispossesses him of the same. 
If a co-owner is in possession of the whole or 
any part in pursuance of an arrangement with 
the other co-owners or with their consent expres 
or implied, the others cannot disturb him; and 
if he is disturbed or dispossessed, the Court will 
restore him to possession. The remedy of the 
other co-owners is to sue for partitoin. If one 
co-owner attempts to occupy the whole or part 
of the property by setting up a hostile title and 
seeks exclusive possession against another who 
has dispossessed him, he is not entitled to ex¬ 
clusive possession or even necessarily to join 
possession, if he fails to substantiate his* claim. 
He will not be entitled to any relief in such a 
case. (Ven'katra'mana Rao, J .) Kovtjmmad 

Ammad v. Arangadan Ammad. 163 I.C. 826 
—9 R.M. 71=1936 M.W.N. 529=43 L.W. 
646=A.I.R. 1936 Mad. 666=71 M.L.J. 145. 

■-Land acquisition case—One if can give 

valid discharge for another interested in the 
land. See Lambardab. 1939 A. W R. 
(P.C.) 58. 

-- Ouster — J o in t property of minor and 

major — Minor’s guardian and mother attempt¬ 
ing to live in house—Major co-sharer opposing 
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oiid offering to pay rent for minor’s share—If 
exclusion of minor—Liability for rent. 

Plaintiff, a minor and his paternal uncle, the 
defendant were co-owners in respect of a dwel¬ 
ling house which was 1 allotted to them jointly at 
a partition. The adoptive mother of the plain¬ 
tiff, who was appointed as his guardian by Court 
applied to the Couit that she should be permit¬ 
ted to open a new gateway to the house so as to 
■enable her to give and live in the house so that 
her motion might be quite distinct from the de¬ 
fendant ’s portion of the house. The defendant 
opposed the application, averring that two fa¬ 
milies could not conveniently reside in the house 
and adding that the guardian should not be 
allowed to live in the house and that, if neces¬ 
sary, he was prepared to credit in the minor’s 
account any reasonable rent which could be 
realised from his half-share in the house. On 
this-, the guardian’s petition was dismissed. The 
plaintiff sided with the defendant in the quarrel. 

Held , though the defendant could not be made 
liable for rent unless it was shown that the 
plaintiff was excluded, the conduct of the de¬ 
fendant in opposing the petition of the plain¬ 
tiff’s guardian affouled the clearest possible evi¬ 
dence of exclusion amounting to an ouster in 
law, and the defendant was therefore liable to 
pay rent for the plaintiff’s half-share in the 
house. The attitude of the minor in siding 
with the defendant and his- likes and dislikes 
were matters which were irrelevant to the ques¬ 
tion. (Vcnkatasubba Rao and Abdur Rahman, 
JJ.) JvUPPUSWAMI AyyAR f. SlTBBA AyyAR. 

180 I.C. 677=11 R.M. 743=(1938) M.W.N. 
399=A.I.R. 1938 Mad. 827. 

- Ouster—Possession by one—Presumption 

as to being on behalf of all—Denial of title of 
one by another—Effect of. 

The noimal possession in the case of co-owners 
is that the possession of one is not on his own 
account only but on behalf of all the co-owners; 
but where it is admitted that one co-owner has 
denied the title of another and ha 9 been in 
adverse possession there is no question of any 
presumption. ( Pollock, J .) Abdul Azim v. 
Sheikii Gafoor. I.L.R. (1937) Nag. 346= 
172 I.C. 934=10 R.N. 263 = 20 N.L.J. 143 


COPYRIGHT. 

COPARCENER. 

See Hindu Law'. 

COPIES. 

See (1) Evidence Act, S. 65. 

(2) Limitation Act, S. 12. 
CO-PLAINTIFF. 

Sft (1) Practice. 

(2) C.P. Code. 

CO-PRISONER —EVIDENCE OF. 

See Evidence Act, S. 30. 

CO-PROPRIETORS. 

See Co-sharers. 

COPYRIGHT. 

See also Copyright Act (III of 1914). 

Assignment—Author agreeing to grant 
to publishers sole and exclusive license to print, 
publish and sell his- work—Agreement, if amounts 
to assignment of ccpyiight. See Contract^- 
Con struct ion. A.I.R. 1938 Lah. 173. 

- Assignment—Direct words not used — 

Evidence of parties—If a guide. 

Where direct words aie not used to convey a 
right and the matter is one of inference by 
implication from the phrases used, then the evi¬ 
dence of the parties, if they are not interested 
one way or the other in the matter, is the 
surest of all guides as to the meaning of the 
phrases used. ( Dalip Singh, J.) A mar Nath 
Khosla v. M.C. Mohan. 185 I.C. 65=12 
R.L. 265=41 P.L.R. 879=A.I.R. 1939 Lah. 
433. 

- Assignment—Future worlc. 

There cannot posibly be a transfer of copy¬ 
right or assignment of copyright in a non-exist¬ 
ing work. Where there is no proof that the 
work was substantially completed at the time 
when document tiansferring copyright was 
drawn up and on the face of it the document 
refers to a future work copj’right cannot be 
transferred by it. ( Dalip Singh, J.) Amar 
Nath Khosla v. M.C. Mohan. 185 I.C. 65 
=12 R.L. 265=41 P.L.R. 879=A.I.R. 1939 
Lah. 433. 

-Assignment of—Registration—If neces¬ 
sary. See T.P. Act, S. 54—Applicability. 
1939 A.L.J. 71=1939 A.W.R. (H.C.) 121. 


=A.I.R. 1937 Nag. 265. 

- Partition—Jerint propeity consisting of 

market and market site—If impartible. 

Partition is one of the ordinary incidents of 
joint properties. A market or the land on 
which a market is held is not impartible and a 
co-owner lias the right to sue for partition of 
the same. (D. N. Mittcr and Patterson, JJ.) 
Rabia Kiiatoon v. Mahomed Ali. 40 C.W.N. 
1203. 

- Suit for accounts — Maintainability.. 

A co-owner -who has not been actually ousted 
from the common property can sue another co¬ 
owner for accounts, in case the latter receives 
rents and profits- of the joint property in excess 
of his share, without instituting a suit for parti¬ 
tion. ( Mukhcrjea anel Roxburgh, JJ.) Abu 
Shabid v. Abdul IIoque Dobiiash. I.L.R. 
(1940) 1 Cal. 110=189 I.C. 642=13 R.C. 95 
=A.I.R. 1940 Cal. 363. 

j -Wall erected by one on top of joint wall 

—If joint wall. • See Easement. A.I.R. 
1030 Lah. 28. 


- Ideeis, if protected—Distinction between 

copyright and patent—Extent of protection. 

The laws of copyright do not protect ideas. Its 
protection falls within the patent laws. While 
a patentee has the sole right to use his invention 
within certain limits and if any body uses the 
patent, though on independent investigations, there 
is infringement of the patent. In the case of 
an infringement of copyright, it must be shown 
that the defendant has derived his work from the 
plaintiffs. ( Bennet and Ganga Nath, JJ.) Gopal 
Das v. Jagannath Prasad. I.L.R. (1938) AIL 
370 = 176 I.C. 118 = 11 R.A. 53 = 1938 A.L.R. 552 
= 1938 A.L.J. 390 — 1938 A.W.R. (H.C.) 209- 
A.I.R. 1938 All. 266. 


Infringement—Burden of proof. 


-x /i j § i/i x/ ^ --/ - . * . 

In an action for infringement of a copyrig , 
it is not for the defendant to prove that there 
been no. infringement. It is for the plamt 1 , 
whom the onus lies, to prove that in ■ „ 

has been an infringement. (JVadia, J •) \r 
ing Right Society, Ltd. v. Indian 
Post Restaurant. I.LJEt. (1939) Bom. 295- 
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184 LO. 673=12 R.B. 192 = 41 Bom.IiJR. 630 
=A.LR. 1939 Bom. 347. 

- Infringement—Case relating to — Trial — 

Help of exptrt evidence — Desirability. 

Where an infringement of a copyright is 
complained of, as it involves minute scrutiny 
of alleged similarities and dissimilarities and 
extensivo and lengthy comparison, it is not 
only proper but essential, that the case should 
bo tried with the aid of experts who might 
bo appointed commissioners to investigate and 
report similarities. (Bennet and Ganga Nath, 
JJ.) Gopal Das v. Jaoannath Prasad. I.L.R. 
(1938) All. 370 = 176 I.C. 118 = 11 R.A. 53 = 
1938 A.L.R. 552 = 1938 A.L.J. 390 = 1938 A.W.R. 
(H.C.) 209 = A.I.R. 1938 All. 266. 

- Infringement—Compilation not requii*ing 

originality—Use of previous works — Limits — 
Appending of additional in format ion — Work, if 
ceases to be an infringement. 

The compiler of a work in which absolute 
originality is by the very nature of the work 
excluded is entitled, without exposing himself 
to a charge of piracy, to make use of preced¬ 
ing works upon the subject, where he bestows 
such mental labour upon what he has taken, 
and subjects it to such revision and correction 
as to produce an original result. But no one 
is entitled to convey the same information, 
merely with some additions. (Bennet and Gan¬ 
ga Nath, JJ.) Gopal Das v. Jaoannath Pra¬ 
sad. I.L.R. (1938) All. 370 = 176 I.C. 118 = 
11 R.A. 53 = 1938 A.L.R. 552 = 1938 A.L.J. 390 
= 1938 A.W.R. (H.C.) 209 = A.I.R. 1938 All. 
266. 

———Infringement — Literary copyright—Title 
originally applied to musical compositiem applied 
to talkie film—Theme of film different from that 
of song. 

In general a title is not by itself a proper 
subject-matter of copyright. As a rule a title 
does not involve literary composition and is not 
sufficiently substantial to justify a ela/im to pro¬ 
tection. That statement does not mean that in 
particular cases a title may not bo on so exten¬ 
sive a scale and of so important a character as 
to bo a proper subject of protection against 
being copied. Where theme of a film is different 
from that of a song the use for the film of a 
title of a song is too unsubstantial to constitute 
infringement of literary copyright. (Lord 
W sight.) Francis Day & Hunter v. T. C. F. 
Corporation. 187 I.C. 449 = 12 R.P.C. 161 = 21 
P.L.T. 355 = 1940 O.L.R. 266 = 6 B.R. 585 = 52 

L.W. 10 = 1940 M.W.N. 677 = A.I.R. 1940 P.C. 
55 (P.C.). 

Infringement — Musical composition — In¬ 
fringement of performing right—Talkie film 
adopting title of musical composition but not 
repeating in any form its words. 

There cannot bo an infringement of perform¬ 
ing right in a musical composition (assuming it 
to exist) unless there has been a public perform¬ 
ance of the musical composition by the defend¬ 
ant. A musical composition is performed by 
audible reproduction, by the voice or by musical 
instruments or by mechanical methods of repro¬ 
duction. Where not a word of a song is repeated 
in any form in talkie film except that the title 
of the song -is thrown on the film at the outset 
this does not constitute infringement of 
performing right in musical composition. 


COPYRIGHT ACT (1911), S. 1. 

(Lord Wright.) Francis Day & Hunter v. T. C. F. 
Corporation. 187 I.C. 449 = 12 R.P.C. 161=21 
P.L.T. 355 = 1940 O.L.R. 266 = 6 B.R. 685 = 52 
L.W. 10 = 1940 M.W.N. 677 = A.I.R. 1940 P.C. 
55 (PC ). 

- Passing off—Talkie film using title of song 

—Theme of film different from that 0 / song — 
Song not sunt) al any performance. 

There may bo a “passing off” by the use of the 
same title for a literary, artistic or musical work 
though it is difficult to imagine such a case where 
there are no circumstances calculated to mislead 
other than the mere title. A title may, however, 
l)e used in the case of a book or newspaper 
under such conditions that persons may be deceiv¬ 
ed into buying the def* rulant's book or newspaper 
under the impression that they are buying that 
of the plaintiff. Similarity of name may be 
strengthened by similarity in make up, and in 
subject-matter, and by other circumstances. Nor 
is such a claim limited to things sold, though it 
is commoner in that class of cases. ,It is not 
impossible that there might be “passing off” of 
such a nature that persons might pay to go to 
a performance of the defendants’ work under the 
impression that they were going to witness the 
plaintiff's work. Such cases are perhaps not very 
likely to occur, but there may conceivably be the 
same element of likelihood * of deception, whe¬ 
ther designed or not, as to involve an invasion of 
the plaintiff’s common law rights and a distur¬ 
bance of his business interests. But the thing said 
to be passed off must resemble the thing for which 
it is passed off. \\ here a talkie film has used the 
title of a song but the theme of the film is different 
from that of the song and the song is not sung 
at any performance, there is no passing off. 
(Lord Wright.) Francis Day & Hunter v. T. C. F. 
Corporation. 187 I.C. 449 = 12 R.P.C. 161 = 21 
P.L.T. 355 = 1940 O.L.R. 266 = 6 B.R. 585 = 52 
L.W. 10 = 1940 M.W.N. 677 = A.I.R. 1940 P.C. 
55 (P.C.). 

COPYRIGHT ACT (1911), (ENGLISH) S. 1— 

“Original literary work”—Current traditional 

poems given literary form. 

If current traditional poems embodying the 
mam incidents of legend are given a literary 
form demanding considerable powers of adapta¬ 
tion and polishing, the result is an original 
literary work within the meaning of S. 1 of the 
Copyright Act, 1911. (Panckridge, J.) Ram- 
NARAIN TRIVEDI V. SlTIB KUMAR TEWARY. 178 I.C. 
i°?-ll R C - 324 = 42 C.W.N. 541 = A.I.R. 1938 

~ ‘®* 4 Traditional songs copied from dicta¬ 

tion of another person and published—Sight to 
copyright. 

A man who gets another to sing or recite tradi¬ 
tional poems for the express purpose of record¬ 
ing the words and then publishes the record, is 
entitled to a copyright in it. ( Panckridge, J.) 
Kamnarain Trivedi v. Shib Kumar Tewary. 
178 I.C. 106 = 11 R.C. 324 = 42 C.W.N. 541 = 
A.I.R. 1938 Cal. 594. 

—- ~(1 & 2 Geo. 5, C. 46), Ss. 1 , 2 and 19— 

Broaelcast of performance of musical work — In¬ 
fringement of copyright—Liability of broad¬ 
casters. 

The acoustic representation of a musical work 
by means of wireleSs so that the musical work 
ia heard many miles away from the transmitting 
studio or place of actual performance,- is a per- 
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COPYRIGHT ACT (1911), S. 1. I COPYRIGHT ACT (1914), Sch. I. 

formance (public or private) of the work within -S. 7— Owner of copyright — Bight to in - 

the meaning of S. 19 of the Copyright Act. ' fringing copies — Extent. 

Here it is necessary to remember that the sole Under S. 7 of the Copyright Act, all infringing 
right of the owner of the musical work is to copies of any work in which copyright subsists 
perform it in public, and that any one may per- become the property of the owner of the copy- 
form the work in private. The original perform- right. He has, therefore, a right to recover the 
ance in the studio may be, and generally will possession of the infringing copies unsold and 
be, a performance in private. In such a case the price of the copies sold. ( Bennet and 
the broadcasted performance at the receiving Ganga Nath, JJ.) Gopal Das v. Jagannath Pra- 
end, if in public and unlicensed, will be an in- sad. I.L.R. (1938) All. 370 = 176 I.C. 118 = 

fringement of copyright at that place. If there =11 R.A. 53 = 1938 A.L.R. 552=1938 A.L.J. 390 

is merely a broadcast from the studio where the =3938 A.W.R. (H.C.) 209=A.I.R. 1938 All. 

piece is performed in studio, there is obviously 266. 

no performance in public at all. A broadcast-S. 25 (2) —Effect of certificate—If extends 

per se is not an acoustic representation of the Act to Dominion where it is not in force. 
work. If the broadcast is picked up only by The certificate by the Secretary of State, under 
listeners in private it might be difficult to esta- S. 25 (2), (English) Copyright Act, has merely 
blish that there as a public performance; for the effect of bringing into operation the provi- 

each performance would bo separate and each sion that the Dominion in respect of which the 

would be private. But a broadcast to all and certificate is issued should, for the purposes of 
sundry listeners wall include hotels and other the rights conferred by the (English) Act (but 
places of entertainment or refreshment who, if not for those purposes only), be treated as if it 
forbidden, will perform the piece to a number were a Dominion to which the Act extended. Thus 
of members of the public, and such a perform- although under S. 1, (English) Act, an author 

ance will be a public performance within writing in a Dominion would not, when the 

the meaning of the Act by the owners or (English) Act was passed, have any copyright 
occupiers of those places; for their actions under the (English) Act, the effect of the certi- 
in connection with the receivers which have been ficato would be that such an author would be- 

installed there and which they control havo come a person entitled to “the rights conferred” 

caused the public performances to take place, by the (English) Act. Hence the authors in that 
Whether the studio performance is public or Dominion will have the same rights under the 
private, if the persons who are responsible for (English) Act, within the area to which that Act 
that performance are also responsible for the extends as they would have if the Act extended 
broadcasting of the piece, there is no doubt that to the Dominion. But the certificate does not 
they have facilitated the performance of the work and cannot extend the (English) Act to the 
in public by any listener who is in a position Dominion, if it is not in force there. ( Lord 
to use a loud-speaker and thus to perform the Macmillan.) Mansell v. Star Printing Co. 
piece in public. The question as to the position 171 I.C. 406 = 10 R.P.C. 104=A.I.R. 1937 P.C. 
of the broadcasters in such a case, so far as re- 326 (P.C.). 

gards infringement, is answered by the language (III OF 1914), S. 8 (1) —Innocent in- 

of S. 1 (2) of the Act. It is sufficient to show fringement—Burden of proof. 
that they have “authorised” the performance in Where in an action for infringement of a 

public of the works; and this will generally be copyright, the defendant alleges that he was not 

established by proving that listeners with a aware of the existence of the alleged copyright, 
licence were entitled to tune in their receivers in order to come within the provisions of S. 8 
and thus to perform the musical works in ques- of the English Copyright Act which has been in- 
tion in public as well as in private. ( Viscount corporated in the Indian Act (III of 1914), it 
Maugham.) Arthur John Mellor v. Australian is for the defendant to allege and prove that the 
Broadcasting Commission. 188 I.C. 237=A.I.R. infringement was innocent. {Wadia, J.) Per- 
1940 P.C. Ill (P.C.). forming Right Society, Ltd. v. Indian Morning 

-S. 1 (2)—‘ Authorize’—Meaning of. Post Restaurant. I.L.R. (1939) Bom. 295=184 

The word ‘authorize’ in S. 1 (2) of the Copy- I.C. 673=12 R.B. 192 = 41 Bom.L.R. 530=A.I.R. 
right Act, 1911, covers anything done with the 1939 Bom. 347. 

knowledge and connivance of a person. ( Braund , S. 13— Jurisdiction under—Madras City Civil 
J.) Maung Nyi Pu v. East End Films. 1939 Court—If can try suit for infringement of copy - 
Rang. L. R. 121 = 183 I.C. 625 = 12 R.R. 87= right—City Civil Court Act, S. 3. 

A.I.R. 1939 Rang. 266. Madras City Civil Court has no jurisdiction 

-Ss. 6 and 7— Remedies under — If altema- to try a suit for infringement of copyright. S. 3, 

tive. City Civil Court Act, gives general jurisdiction 

Though the remedies given by S. 6, Copyright to the City Civil Court, but the Copyright Act 

Act, are not alternative to those given by S. 7, which deals with the special subject-matter of 

yet when an owner of a copyright obtains dama- copyright clearly restricts jurisdiction to hear a 
ges under S. 6, it often happens that he can suit or proceeding relating to copyright to the 
recover nothing further in respect of damages High Court and the District Courts. ( Pandrang 
under S. 7. Where the amount of damages Bow, J.) Dharmalinga Nayakar v. Balasubra- 
awarded under S. 6 covers the price for permis- manya Iyer. 173 I.C. 452 (2) =10 B.3VL 586— 

sion to publish the work in question, the author AXR. 1937 Mad. 94. _ 

is not. entitled to damages also under S 7. (Tele -S. 19— Const ruction — Musical 

Chrnd and Abdul Rashid, JJ.) W.B. Yeats v. —Copyright in—Nature and extent of—Making 
Eric Dickinson. LL.R. fl938) Lab. 84=177 of the record—If to be lawful - Constat oj 
I.C. 341=11 R.H 300=40 P.L.R. 622= A.I.R owner of original work — Necessity — Owners ngnt 
1938 Lah. 173. I to impose restrictive conditions — Copyright oj 
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maker of record—If subject to rights of owner ^ 
of original work. 

9. 19 of the English Copyright Act which con- ! 
fers copyright on the maker of a record of a J 
musical work does not in terms provide that the ; 
making of the record must be a lawful act or 
with the consent of the owner of the copyright ! 
in the original work, if such a person exists. But 
the section must bo limited to a lawful making 
of the record. The copyright conferred by the 
section on the owner of the plate from which 
the record is made presupposes, therefore, that 
that plate came into existence lawfully. Where 
the original work is the subject-matter of the 
copyright, it necessarily follows that the consent 
of the owner of that copyright must be obtained 
to the making of the plate. Obviously it would 
be lawful for the owney to refuse his consent. It 
would also be legitimate for him to give his con¬ 
sent subject to certain conditions and those con¬ 
ditions may involve restricting the copyright which 
the owner of the plate would otherwise acquire 
under S. 19. Such copyright might bo restricted 
in various ways, amongst others, by restricting 
the public performance of records made from 
the plate. 

Quaere. —Whether the rights which accrue to 
the maker of a record or plate under S. 19, are 
subject or subsidiary to the rights of the owner 
of copyright in the original work? ( Beaumont, 
C.J. and Blackwell, ,J.) Wellington Cinema v. 
Performing Right Society, Ltd. I.L.R. (1937) 
Bom. 724 = 172 I.C. 408 = 10 R.B. 271 = 39 
Bom.L.R. 654 = A.I.R. 1937 Bom. 472. 

CORPORATE BODY. 

See (1) Corporation. 

(2) Company. 

CORPORATION. See also Company. 

- Powers and liabilities—Distinction bet- 

ween statutory and non-statutory corporations — 
Denial of liability after obtaining benefit of loan 
— Permissibility. 

As a general rule, apart from any special sta¬ 
tute, a corporation has the same powers and is 
subject to the same liabilities as a natural per¬ 
son. The distinction between a statutory and a 
non-statutory corporation is this, that the former 
has such rights and can do such acts only as are 
authorized by the statute creating it, while the 
latter speaking generally, can do evertliing that 
an ordinary individual can do unless restricted 
by statute. Where a secretary of a Sablia exe¬ 
cuted a mortgage and the money was in fact 
spent for the benefit of the Sabha, the Sablia 
cannot resist a decree being passed against it 
when it is found that the Sabha had under its 
constitution power to mortgage and had delegated 
it to its managing committee which in its turn 
had authorised the secretary to execute the 
mortgage. ( Rachhpal Singh, J.) Sheo Prasad 
Bansal v. Kulsharastra Sabha. 180 I.C. 737= 
11 R.A. 619 = 1938 A.L.J. 663 = 1938 A.W.R. 
(H.C.) 613 = AXE. 1938 All. 627. 

CORROBORATION. 

See (1) Evidence Act, S. 133. 

(2) Criminal Trial. 

CO-SHARER—Who is. 

See also (1) Contract Act, Ss. 43 and 45. 

(2) Partition. ' 

Q., D .—146 
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CO-SHARERS. 

Abadi. 

Adverse possession. 

Alienation. 

Common land. 

Compensation. 

Co-sharing. 

Ejectment. 

Exclusive possession by one. 

Joint khewat. 

Joint land. 

Lease by. 

Lease by one 

Mutual relation. 

Partition. 

Right to alienate. 

Right to contribution. 

Shamilat land. 

Sir lands. 

Suit by one. 

Miscellaneous. 

Abadi. 

- Abadi—Sale of house by tenant to co¬ 
sharer—Nature of rights conveyed—Other co¬ 
sharers, if entitled to sue for joint possession. 

The tenant or raiyat has a disposing over 
only so far as the materials of his house built 
on the village site are concerned and has not 
a transferable interest in the site of the house. 
The fact that the transfer is in favour of one 
of the co-sharers, has not the effect of depriving 
the other co-sharers of the right to the joint pos¬ 
session of the site. The retention of possession 
by such a eosharer furnishes the others with a 
cause of action for a suit for joint possession 
of the site by removal of the materials. The 
question of special damage does not arise, for 
the cause of action in such a case is constituted 
by the invasion of the right of the co-sharers to 
joint enjoyment of the site of the house. ( Iqbal 
Ahmad, J.) Darsiian Singh v. Prag Singh. 187 

I. C. 39 = 12 R.A. 460 = 1939 A.W.R. (H.C.) 840 
= 1939 R.D. 612 = A.I.R. 1940 All. 79. 

Adverse possession. 

Sec also Adverse Possession. 

„ Co-sharer. 

-Need for proving ouster. See Adverse 

Possession. 1939 OWN. 1039. 

Essentials—Mortgage of share by one co¬ 
sharer If adverse to others—Nature of acts re¬ 
quired — Pule. 

Possession of one co-sharer is presumed to bo 
possession on before of all, but a co-sharer may 
oust another co-sharer. A cosharer may mort¬ 
gage his own share, and if he is in possession of 
the property, may put a tenant or even his mort¬ 
gagee in possession. But these acts need not 
necessarily suggest to the other co-sharers that 
they are being ousted from their shares. In order 
that there should be ouster or adverse possession, 
the acts of tho co-sharer who claims the whole 
property must be open and of such a kind that 
the ousted co-sharer, if he was vigilant, would 
be bound to know that his co-sharer was pro¬ 
ceeding to oust him from his share in the joint 
property. Otherwise there would be no ouster 
and time will not run against him. ( Harries , 

J. ) Kishun Prasad v. Shubratan. 1937 A.W.R. 
718 = 1937 A.L.J. 855 ^1937 A.L.R. 907 = 171 
I.C. 910 = 10 R.A. 335=AXR. 1937 All. 696. 
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- Exclusion or ouster—What amounts to — 

Burden of proof. 

Whether there lias or lias not been an exclu¬ 
sion of one co-sharer from the joint property 
must be primarily a question of fact. A mere 
demand for partition made by one co-sharer fol¬ 
lowed by a refusal, with nothing more, would 
not amount to exclusion. In order to prove ex¬ 
clusion, it must be shown that there was a deli¬ 
berate conduct on the part of the co-sharer alleg¬ 
ing exclusion to keep his co-sharer out of the en¬ 
joyment of the common property and a complete 
denial of his rights. ( Eangnekar, J.) Dattatraya 
Sitaram v. Shankar. 175 I.C. 434 = 10 R.B. 569 
= 40 Bom.L.R. 118=A.I.R. 1938 Bom. 250. 

- Proof of ouster — Necessity—Joint tres- 

jmssers—Suit by one against another for parti¬ 
tion—Plea of absence of title in plaintiff, if 
open to defendant. 

Where there is a title in certain persons joint¬ 
ly as tenants in common, then one must oust the 
other before he can claim a title adverse 
to him. But where both are joint tres¬ 
passers, as where they were purchasers under 
a sale which conveyed no title, one can oppose 
tho title of the other in a suit for partition by 
the other. ( Allsop, J.) Attar Singh v. Asa 
Ram. 1939 A.W.R. (H.C.) 728 = 1939 R.D. 574 
= A.I.R. 1939 All. 732. 

- Ouster—Proof of. 

To defeat the title of a co-sliarer, there must 
bo an ouster, namely, an assertion of hostile 
title made with publicity as against tho other 
co-sharer. (D. N. Mittcr and Patterson, JJ.) 
Syed Mahomed Maleeh v. Shasi Mouli Nag. 
67 C.L.J. 188. 

- Adverse possession—When can arise. 

In order to establish adverse possession by 
one tenant-in-cominon against his co-tenants 
there must be exclusion or ouster and the pos¬ 
session subsequent to that exclusion or ouster 
must be for the statutory period. What is suffi¬ 
cient evidence of exclusion must depend upon 
tho circumstances of each case. Mere non-par¬ 
ticipation in rents and profits would not neces¬ 
sarily of itself amount to an adverse possession, 
but such non-participation or non-possession may 
in the circumstances of a particular case amount 
to an adverso possession. Regard must be had 
to all tho circumstances, and a most important 
element is the length of timie. ‘Where a co¬ 

owner is in sole possession of land for a period 
of over thirty years and approaching forty 

years and during that time he enjoyed all the 
benefits arising from this property and alone 

paid tho taxes which were due on this land, 

the presumption arising from long possession is 
the presumption that his possession was posses¬ 
sion as solo owner and adverse to the other co¬ 
owners. ( Dunlcley, J.) Maung Hla Pe v. Manika. 
189 I.C. 455 = 13 R.R. 42=A.I.R. 1940 Rang. 141. 

Alienation. 

- A lienation—Mortgage of specific plots by 

co-sharer—Subsequent partition—Eights of mort¬ 
gagee. 

A co-sharer in an undivided property cannot 
alienate any defined portion of such property 
even though ho might have been in exclusive 
possession of the same by an agreement amongst 
tho various co-sharers. It follows, therefore, 
that if a co-sharer exeAites a mortgage in res¬ 
pect r of specific plots of sir which are in his 
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I exclusive possession, the mortgage is subject to 
the right of^ the other co-sharers to enforce a 
partition. Where subsequent to the passing of 
a final decree on such a mortgage there was 
perfect partition as amongst the co-sharers and 
the mortgaged plots were allotted to another 
co-sharer, but in pursuance of the decree the 
mortgagee put the mortgaged property to sale, 
purchased them himself and obtained formal 
possession and then mutation in his favour, the 
co-sharer to whom tho plots were allotted can 
successfully maintain a suit for their possession 
against him. ( Jlajpai , J.) Adit Singii v . 

J>i ndayal Saiitj. 163 I.C. 762 = 9 R.A. 72 = 1936 
R.D. 250 = 1936 A.L.J. 630 = 1936 All.L.R. 645 
-1936 A.W.R. 543 = A.I.R. 1936 All. 456. 

Joint mahal—Some of co-sharers giving 
plot to third person in exchange for a plot in 
his mahal — Effect—Such • third person, if be¬ 
comes co-sharer in joint mahal. 

An alienation by one or some of the co-sharers 
or a portion of a joint mahal which belongs to 
tho whole body of the co-sharers, is not valid. 
It follows, therefore, that if some of the co¬ 
sharers give a plot in the joint mahal to a third 
person in exchange for a plot in his own mahal, 
such person acquires no rights in the plot by tho 
exchange and cannot, therefore, be said to be a 
co-sharer in tho joint mahal at all. ( Madeley, 

J.) Wajid Ali v. Mohammad Nazirruddin 
Husain. 171 I.C. 89 = 1937 O.L.R. 520 = 10 R.O. 

87 = 1937 R.D. 528 = 1937 O.W.N. 1036 = A.I.R. 
1937 Oudh 503. 

-Joint property—Mortgage of undivided 

, sliare for private debt—Subsequent partition— 
Allotment of mortgaged property to another c> 
sharer—Right of mortgagee to proceed against 
such property—Remedy. See Hindu Law — 

, Alienation. 1937 M.W.N. 1340. 

- Transfer by one of more than his share 

—Possession also delivered — Effect—Ouster of 
the others — Remedy — Limitation. 

Where one of two coparceners transfers a 
share, which is more than his own and follows 
I it up by giving actual possession to the trans- 
I feree, that constitutes an ouster of the other 
l coparcener and as the transferee would acquire 
! adverse possession as against that coparcener, he 
would have to bring his suit within 12 years 
1 of tho ouster. If the transferee is a sole zamin- 
dar the limitation would only be 6 months, where¬ 
as, if he is one of several zamindars, his posses¬ 
sion can be contested within 12 years as prescrib¬ 
ed by Art. 142, Limitation Act. (Mehta, S.M.) 
Manik Ahir v. Atiqa Ahmad. 1939 R.D. 1 = 
1939 A.W.R. (B.R.) 111. 

Common land. 

- Common land—Building on by one—Eight 

of others to mandatory injunction—Proof of 

special damage , if necessary. 

Where a co-sharer brings a portion of the 
common property practically under his exclusive 
possession by building a chabutra, the other co¬ 
sharers are entitled to get a mandatory injunc¬ 
tion against him for its demolition without proof 
of special damage. ( Bhide, J.) Mangat Ram v. 
Ghulam Hussain. 163 I.C. 148 = 8 R.D- 1028— 

38 P.L.R. 679. 

- Donka belonging to proprietors of two ad¬ 
joining estates in common—Eight of one to put 
up bund—Eight of other to prevent putting up 
of same—Proof of damage — Necessity. 
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Where a douka forming part of the boundary 
of two estates belongs in common to tho pro¬ 
prietors of both estates, the bed of it belongs to 
both, and it is not open to one of them to put 
up a bund across it so us to obstruct water 
flowing through the donka, and interfere with tho 
common enjoyment of the common property. The 
other co-sharer has a light to prevent the put¬ 
ting up of tho bund even though he may not be 
able to show any damage or the likelihood of 
any damage. (Venkata roman a liao and Abdur 
Hah man, ././.) Zaminhak op Bethavole v. 
Satyanarayana Kao. 1940 M.W.N. 311= (1940) 
1 M.Ii.J. G99. 

- Exclusive possession by one and building 

on joint land — ■Permissibility—Eight of others — 
Injunction to restrain building of permanent 
const ructions. 

No co-sharer is entitled to put up construc¬ 
tions of a permanent character on tho joint 
land without the consent of the other co-sharers. 
A co-sharer may have exclusive possession of a 
plot of joint land to a limited extent. If he 
merely uses it as an open ground without en¬ 
closing it, and allows booths of a temporary 
character to be put up on it and allows carts 
to stand there, that will not amount to ouster 
of tho other co-slmrers. But if he constructs a 
permanent building on the land in his exclu¬ 
sive possession, that would amount to changing 
the character of possession very materially and 
to a complete ouster of the other co-sharers, 
and the latter would in such a case be entitled 
to an injunction restraining the co-sharer in 
possession from building any such permanent 
constructions. ( Sulaiman. C.J. and Harries, J.) 
Jamilunnissa v. Mohammad Zia. I.L.R. (1937) 
AU. 609 = 1937 A.W.R. 430 = 1937 R.D. 222 = 
1937 A.L.J. 486 = 170 I.C. 824 = 1937 A.L.R. 734 
= 10 R.A. 188 = A.I.R. 1937 All. 547. 

- Tcnants-in-common—Powers to sell com¬ 
mon property—Sale of uhole land by one with 
consent of other — Validity—Sale for purpose 
different from that for which consent is given — 
If invalid — Co-tenant deriving benefit from sale 
and acquiescing—Eight to impeach transaction 
later on — Election. 

One tenant-in-common cannot, generally speak¬ 
ing, sell more than his sliare of the property so 
as to bind his co-tenants. It is, however, open 
to one co-tenant to authorize another to sell his 
share of the common land and such authorization 
may be either express or implied. Where the 
patta for the common land stands solely in the 
name of one of two tenants-in-common a sale by 
him with tho consent or authority of the other 
will operate to pass the entire interest in the 
whole land. When one co-tenant has authorized 
another to sell, the fact that the sale is made 
for a purpose other than that for which it has 
been authorized will not vitiate the sale, because 
tho essential requisite of the validity of the sale 
is the authority to effect the sale and not a 
proper application of the purchase-money. Wlien 
a co-tenant derives a benefit from a sale effected 
by another co-tenant and abstains from repudiat¬ 
ing the transaction for a long time, for about 5 
years, it can be safely inferred that he has 
elected to ratify the sale and he is precluded 
from attacking the sale subsequently. It is not 
open to a party to confirm a transaction and ob- 
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tain a benefit under it and then turn round and 
impeach it. ( Vt nkat-ia,nana liao. J .) Ai'PAHAMY 
MtDALlAU L’. SUNDAKAM PlLLAI. 164 I.C. 1078 = 
9 R.M. 196 = 1936 M.W.N. 907 = 44 L.W. 205 = 
A.I.R. 1936 Mad. 696 = 71 M.L.J. 223. 

Compensation. 

- Compi nsafion—Eight to — Co-shar* r hept 

out of posst ssi m. 

A co-sharer who has In * n kept out of posses¬ 
sion by the othei eo-sh.’tiers is entitled to main¬ 
tain a suit for compensation against them. 
( Dhavlc , ,/.) Bai.jan Singh t. Kvmkatan Pra¬ 
sad. 6 B.R. 365=186 I.C. 397-12 R.P. 493 = 
A.I.R. 1940 Pat. 384. 

Co-sharing. 

- Co sharing—If can be presum'd. 

Tho law requires that co-sharing in cultivation 
must be proved, if a collateral wishes to inherit 
a holding under the Tenancy Act. It is not a 
matter which could be presumed. Zamindara 
have their rights as w» II as tenants and when a 
holding has escheated it is not reasonable to 
invent ] resumptions to deprive them of their 
right to take possession. ( Darling . S.M. and 
Pom ford, J.M.) Ham IIahakii Patiiak r. Sheo 
Nandax. 1938 A.L.J. (Supp.) 79 = 1938 R.D. 
780. 

- Presumption as to — Absence of ft nant. 

Where there is adequate proof as to a tenant’s 
co-sharing before lie left the village, then it may 
be presumed that the co-sharing continued dur¬ 
ing the tenant’s absence. (Mehta, S.M. and 
Harper. J.M.) Kuber Singii v. Baijnath Singh. 
1940 R.D. 193. 

Ejectment. 

-Ejectment—Suit for by co-sharers— 

Omission to joint mortgagee of share—Effect— 
If fatal. See C. P. Code, O. 1, R. 1. 1936 R.D. 

85. 

- Liability to—Taking of possession by 

lambardar after ejectment of tenant—Taking 
possession thereafter by co-sharer without lam- 
bardar’s consent. 

Where a lambardar has taken actual posses¬ 
sion after ejecting a tenant under S. 79 of the 
Tenancy Act, any co-sharer who thereafter takes 
possession without the consent of the lambardar 
renders himself liable to ejectment. (Marsh. S. 
M. and Mehta, J.M.) Hamir Singh v. ITet 
Sin ah. 1939 R.D. 604 = 1939 A.W.R. (B.R.) 
290. 

- Eight of one of many to eject. 

Where one of the co-sharers alone had ejected 
a prior tenant and lias been collecting the rent 
till tho time of dispute, and recording the col¬ 
lections regularly in the pat warPs siyaha, it is 
not open to the tenant to question such a co- 
sharer’s right, to eject solely on the ground that 
there were other co-sharers in the khewat. 
(Marsh, S.M. and Mehta, J.M.) Narain Das 
v. Jaoannath. 1939 R.D. 640 (1)=1940 A.W.R. 
(B.R.) 3. 

Exclusive possession by one. 

- Exclusive possession by one—Basis of 

right—Change in the nature of possession — 
Right of co-sharers to object to the change. 

One of several joint owners cannot erect a 
building on joint land without the consent of 
other co-sharers. The same principle would 
seem to apply to a case where he has been 
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using the land as sahan darwarz. The right 
of a co-sharer to continue in exclusive posses¬ 
sion of those portions of joint land of which he 
was allowed to acquire exclusive possession arises 
on the assumption that it was consented to by 
his other co-sharers; such a consent must be 
confined to the nature of the possession already 
enjoyed. If that is changed then the other 
co-sharers have a right to object to the change. 
The construction of a building on a plot used as 
sahan darwaz is to change the method of exclu¬ 
sive possession enjoyed and as such the other 
co-sharers would be within their rights to object 
even in the absence of proof of direct injury to 
them. (Badlia Krishna Srivastava, J.) Ra- 
dhey Lal v. Maharaj Kunj Behari Lal. 
15 Luck. 61=184 I.C. 136=1939 A.W.R. (C. 
C.) 185=12 R.0.83=1939 R.D. 576=1939 O. 
A. 725=1939 O.L.R. 590=1939 O.W.N. 863 
=A.I.R. 1939 Oudh 275. 

- Exclusive possession by some with consent 

of all—Bight of those out of possession to de¬ 
claration of right to income—Mortgage by 
fourteen anna sharers to two anna sharers — 
Latter in possession and ejecting tenants and 
bringing holding under own cultivation — Hold¬ 
ings recorded as sir and khudkasht —If accretion 
— T. P. Act, S. 63 —Bight of mortgagor — Co- 
sharers to joint possession—Trusts Act, S. 90. 

Two co-sharers in a village who owned a two 
anna share in the village were also the mort¬ 
gagees of the other co-sharers owning the re¬ 
maining fourteen anna share, and were holding 
possession of the entire villages under an agree¬ 
ment. entered into by all the co-sharers. The 
mortgage deed empowered the mortgagee co- 
sharers to file suits for ejectment of tenants, 
enhancement of rent, arrears of rents and all 
other suits, etc., in respect of the mortgaged 
share also. During the continuance of the mort¬ 
gage the mortgagee co-sharers in possession eject¬ 
ed a large number of tenants, took possession of 
the holdings and brought them under their own 
cultivation. Some of those plots were recorded a9 
their si>\ while the others were recorded as 
their Ihudkasht. 

Held, (1) that whatever rights the mortgagees 
got in the plot9 were obtained by them in tlieir 
capacity as mortgagees and as owners of the 
two anna share, and all such rights enured to 
the benefit of all the co-sharers of the 16 anna 
share in the village, and the mortgagee-co¬ 
sharers having got an advantage in their capa¬ 
city as mortgagees. S. 90 of the Trusts Act 
applied and they must be deemed to have accept¬ 
ed the position of trustees to the extent of the 
14 anna share mortgaged to them and the co¬ 
sharers therefore became sir holders and khud- 
Icasht holders in respect of the plots; (2) that 
the mortgagors co-sharers were therefore en¬ 
titled to a decree for joint possession in such 
plots along with the mortgagee-co-sharers; 
(3) that the plots could not, however, be treat¬ 
ed as an accretion, and therefore S. 63, T. P. 
Act, did not apply; and (4) that since the two 
co-sharers were in possession with the consent of 
all the co-sharers, the other co-sharers were not 
entitled to a declaration of right to obtain a 
share in the income of the land in question, but 
would only be entitled to mesne profits from 
the date of suit till the date on which they get 
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| possession. (Harries and Bachhpal Singh, J,T.) 
Punjab Sugar Mills Co., Ltd. v. Lakshman 
Prasad. 1937 A.W.R. 372=1937 A.L.J. 
501=169 I.C. 17=1937 A.L.R. 467=9 R.A. 
725=1937 R.D. 226=A.I.R. 1937 All. 321. 

7 Joint land—Ouster—Properties registered 
in name and remaining in possession of one— 
7s o claim of exclusive title—Adverse possession 
—Inference of—If justified. See Adverse pos¬ 
session—Co-siiarers. (1937) 2 M.L.J. 511. 
- Liability of—Possession by one — Liabili¬ 
ty for rent or mesne profits to the rest. 

If a co-owner makes profits by the use of 
common property he is accountable to the other 
co-owners for the profits made by him in excess 
of his share, but a co-owner in possession can¬ 
not merely on the ground of his possession be 
made liable to pay an occupation rent to his 
co-owners, especially when it is not suggested 
that the other co-owners wanted to occupy the 
property and were prevented from doing so by 
the one in possession. (Varadachariar, J.) 
Ramakrishna Rao v. Subba Rao. 1937 M. 
W.N. 400=45 L.W. 656=10 R.M. 375=171 
I.C. 634=A.I.R. 1937 Mad. 398= (1937) 1 
M.L.J. 501. 

- Mode 1 of enjoyment—Cattle troughs and 

thatched sheds put upon joint land by one co¬ 
owner—Bight of others to sue for their demo¬ 
lition. 

The erection of a permanent building or joint 
land by one co-owner is an ouster of the other 
co-owners and can be objected to by them. On 
the other hand, if one co-owner occupies a 

piece of joint land not occupied by others by 
having some temporary structure or con¬ 
struction on it, there would be no ground 
for objection by the others. Where, therefore, 
in a suit brought by a co-owner for demolition 
of cattle troughs and thatched sheds put upon 
joint land by another co-owner, the Court arrives 
at a finding that the cattle troughs do not 
amount to exclusive possession of the plot or 
part of it but that the sheds are a step towards 
an exclusive use of the land and ousting others, 
the Court can pass a decree for demolition of 
the thatched sheds but not of the cattle troughs. 
(Thom and Bonnet, JJ.) Shanker Lal v. 
Pati Ram. 1937 A.W.R. 20=1937 A.L.J. 
126=1937 R.D. 62=168 I.C. 650=9 R.A.663 
=1937 A.L.R. 386=A.I.R. 1937 All. 293. 

- Bight of others to money compensation. 

Where one of the co-shares* is in exclusive 
possession of the joint property, the other co- 
sliarers are entitled to money compensation at 
a proper rate in respect of exclusive use by the 
co-sliarer. (Tele Chand, J.) Nasir Din v. 
Abdul Rahim. 176 I.C. 726=11 R.L. 232 
=40 P.L.R. 95=A.I.R. 1938 Lah. 302. 

- Right of others to compensation — Condi¬ 
tions. 

The right to claim compensation is confined 
to cases where one co-sharer appropriates the 
common land by excluding and ousting the other 
co-sharer from the enjoyment of his proper 
share in it, or where he brings into his own use 
the entire land in defiance of the claim of hij 
co-sliarer. A co-sharer is not however entitled 
to compensation where the other co-sharer has 
used the land without opposition or resistance 
from the former. A suit by a co-sharer plain- 
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tiff was brought against the other co-sharer for 
compensation for using and occupying lands 
which were their common property. There was 
oral evidence adduced by the plaintiff that the 
employees of the defendant were asked to di¬ 
vide produce of his share in the bakasht lands, 
but that was not done and a demand for parti¬ 
tion of the plaintiff’s share was made. 

Hold , that the claim for partition of bakasht 
was not a claim for out and out partition of 
the village*. What the plaintiff really wanted 
was that there should be such an arrangement 
between the parties that both of them might 
cultivate their proportionate area separately. 
The village amlas were authorized to make this 
arrangement. It was not the duty of the plain¬ 
tiff to follow the defendant wherever he might 
have been in order to obtain his right from him. 
If the amlas of the defendant, in spite of the 
demand of the plaintiff, cultivated the entire 
area, the defendant was answerable for this act 
of his agent whereby the plaintiff was excluded. 
Hence the defendant, was liable to pay compen¬ 
sation to the plaintiff as he held the possession 
over the bakasht lands in defiance of the plain¬ 
tiff's claim thereto and to his exclusion from 
the same. (Mahommcd Noor, J.) Mt. Dulhin 
Shyam Suxdar Koer v. Mt. Sheociiaran Kuek. 
168 I.C. 597=9 R.P. 502=3 B.R. 449=A. 
I.R. 1937 Pat. 235. 


- Bight of other co-sharers to dispossess 

him. 

In a case of a joint kliata, where one co¬ 
sharer has been in exclusive possession for a 
long time of a portion of the joint land, which 
does not exceed his share in the entire holding 
another co-sharer cannot dispossess him against 
his will from the portion of which he had been 
m possession. (Tele Chand, J .) Karam 
Cn and V. Karam Das Khan. 177 I C. 385 

r=ll R.E. 305=40 P.L.R. 653=A.I.R. 1938 
Lah. 465. 

—- When arises — Co-sharer realising rent by 

sufferance of co-sharer lambardar—Bights of _ 

Ti'ansfereft from such co-sfliarcr—If can be 
ejected. 


... * * e possession which cou 

entitle a co-sharer or his trafasferee to rema 
in possession until partition, must be the posse 
sion in assertion of a right of a co-sharer. Bi 
where the co-sharer is in possession through 
tenant and is receiving the rent only at tl 
direction of the lambardar co-sliarer, neither 1 
nor lus transferee can claim to resist ejectmei 
and remain in possession till a suit for partitic 

br ® ught * (Thomas, C.J. and Badha Krishn , 
J.) Mahomed Is aziruddin Hasan v. Wajid A l 
15 Luck. 385—186 I.C. 141=12 R O 291“ 
1940 R.D. 89=1940 A.W.R. (C.C ) 89 (l) 1 
1940 O.L.R. 90=1940 O.A. 174=1940 O 4 
N. 173=A.I.R. 1940 Oudh 215. 

Joint Khewat. 

Joint lchewat—Sale of a share in—Vex 
decs rights. 

Whore a co-sliarer sold a half-share out c 
his half-share in a joint khewat, all that j 
sold is a half interest in certain plots withot 
an agreement amongr the co-sharers and derm 
cation within the plots, the sale could 
apply to anything more than a share in 
khewat. It is not possible for the vendee 
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select portions of certain plots and say that 
those portions represent his severalty. (Har¬ 
per, .S'. M.) AllEDA BeGAM V. SlTKHDEI - 
1940 A.W.R. (B.R.) 121=1940 O.A. 715. 

Joint land. 

- Joint land—Dialing by one—If binds 

all or amount s to ouster — Co-sharers allowing 
one to remain in possession for some time — If 
lose right to claim partition — If amounts to 
ouster. 

A transaction which is assented to by some 
only of the co-shnrers cannot be binding on the 
entire body of the co-sharer landlords and can¬ 
not alter the character of the land. Each co¬ 
sharer is entitled, subject to paving compensa¬ 
tion to the other co-sharers to cultivate anv 
l port of the common land not being cultivated 
i by them. The other co-sharers are not thereby 
I ousted, and their remedy, if they object, is 
merely to obtain partition. The mere fact 

therefore that some of the co-sharers have al¬ 
lowed others to remain in possession of the lands 
j lor some time will not amount to ouster, nor can 
it defeat their right to claim partition. (Fazl 
Ali and Varma, JJ.) Harihar Prasad Singh v. 
Hitlal Singh. 21 Pat.L.T. 320. 


i-ease Dy. 

- Lease by — Co-sharers in leasehold rights 

in colliery granting sub-lease—Demise not joint 
but separate — Sub-lessee paying each co-sharer 
his share of royalty—Bight of co-sharer to sue 
for his share of royalty. 

Certain persons had undivided shares in the 
leasehold rights in respect of a colliery. A 
sub lease of the colliery was granted. The* demise 
was not joint but was made separately by each 
co-sharer in respect of his respective share. For 
a certain period, the sub-lessee paid separately 
to each co-sharer his respective share of the 
royalty but for certain reason the payment was 
stopped. Thereupon one co-sharer brought a 
suit for recovery of his share of the royalty and 
joined his co-sharers as defendants. 

Held, that apart from the nature of the de¬ 
mise which was initially not a joint demise the 
subsequent conduct of 'the parties showed ’that 
there was an implied agreement between the 
parties that each co-sharer’s share of the royalty 
should be paid to him separately. Hence' one 
co-snarer could sue separately for the recovery of 
his respective share of the royalty. (Lort Wil¬ 
liams, J.) Chandramani Rebi' v. * Chandanmttll. 

J*, (1938) 1 CaL 206 = 176 I. C. 114 = 

11 R.C. 42 = A.I.R. 1938 Cal. 243. 

T „ Lease by one. 

Lease by one—If void or voidable — 

A vox da nee—Fo ru m—Bem edies. 

The lease of khalsa land if given bv a single 
co-sharer i s not void by itself but is only void- 
abie. It could be either avoided in the Civil 
Courts :f the aggrieved co-sharers seek their re¬ 
medy there, or in the Revenue Courts, if all co¬ 
sharers including the lessor agree and sue to 

7 the i e ^ ee within 12 5 ,ears of the lease. 
(Darling, S.M. and Bom ford, J.M.) Sukhn\ v. 

Shtam Krishna. 1938 A.W.R. (BJt ) 142 = 

1938 R.D. 272. 9 


- -Bemedy of other co-sharers. 

It is perfectly open to a co-sliarer to grant a 
lease of the joint holding. If the other co¬ 
sharers are dissatisfied with it, their remedy is 
to institute a suit for partition. (Henderson, 
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J.) Biiarani Kanta Ray v. Rajagopal Lal. 70 
C.L.J. 199. 

Mutual relation. 

-- Mutual relation — Compensation—1 mprovc- 

ments cfleeted by one co-sharer. 

Where one of the co-sharers reconstiucts joint 
property without protest from the other cc-sharer 
and the improvements in question are not made 
with a view to embarrass the other co-sharer at 
the time of partition, or at an inordinate expense, 
he is entitled to compensation at the hands of 
the other co-sharer though he does not make the 
improvements with his consent. ( Zia-ul-Hasan , 
J.) Radhey Shiam v. Mohammad Nash* Kh\n. 
13 Luck. 323—168 I.C. 472=9 R.O. 481 = 
1937 O.W.N. 831 = 1937 O.L.R. 285-A.I. 
R. 1937 Oudh 394. 

- Co-sharer mortgaging his share to another 

—Whether becomes ex proprietary tcnai.l of ell co- 
sharers. 

It is now well established that a co-sharer who 
transfers his share to another becomes an expro¬ 
prietary tenant not only of his transferee but of 
the entire body of co-sharers. There can be no 
distinction between the incidents of expioprietary 
rights arising on a sale and those of such rights 
arising on a mortgage. It is because of the fact 
that a co-sharer is not an absolute proprietor of 
his sir land but owns it jointly with the other co¬ 
sharers, that an exproprietary tenant has been 
held to be a tenant of all the co-sharers, and this 
reason exists both in the case of a sale and of a 
mortgage. Some of the co-sharers could not, 
therefore, sue alone to recover arrears of expro- 
prietary rent under S. 108 (2) of the Oudh Rent 
Act without joining the other co-shareis in the 
suit. ( Zia-ul-Hasan , /.) Mohan Singh v. Him- 
man Singh. 11 Luck. 640=159 I.C. 778=8 R. 
O. 200=1936 R.D. 56=1936 O.W.N. 36= 
1935 O.L.R. 713=A.I.R 1936 Oudh 147. 

- Default by some co-sharers in payment of 

land revenue—Revenue sale of whole estate — Co¬ 
sharer by agreement with purchaser obtaining pro¬ 
perty sold—Right of others to re-conveyance. 

In an estate, the zamindari right was vested in 
a number of persons and separate accounts had 
been opened under the Bengal Land Revenue 
Sales Act. In certain year, some of the co-sharers 
made default in the payment of their share of the 
land revenue and consequently the whole estate 
was put up for sale. Certain co-sharer by an 
arrangement with the purchaser obtained from 
him the property sold in the revenue sale with a 
view to avoid some part of the disaster of a sale. 
He was not guilty of any acts of bad faith to¬ 
wards his co-sharers, he had not lulled them into 
a sense of security, he had not abused their con¬ 
fidence and he had done everything that was pos¬ 
sible for him to do to prevent the sale. All the 
co-sharers knew at all material times that the sale 
could not be prevented as the arrears of revenue 
had not been paid. Further, he did not do any¬ 
thing to prevent his co-sharers from becoming 
possible bidders. 

Held, that as fraud or bad faith towards his co¬ 
sharers had not been proved the other co sharers 
could not claim to recover their former interest in 
in the estate by paying proportionate portion of the 

purchase price. ( Sir George Rankin.) Ananth 
Nath Biswas v. Dwarka Nath Chakravarti. 
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I.L.R. (1939) Kar. 149 (P.C.)=181 I.C. 380= 
43 C.W.N. 529=1939 O.L.R. 340=5 B.R. 
654=69 C.L. J. 505=11 R.P.C. 262=20 Pat. 
L.T. 359=A. I.R. 1939 P.C. 86 (P.C.). 

-Default in payment of revenue—Sale under 

revenue sale law— Pwcha^e by one—If enures for 
the benefit of all—Absence of fraud or undue 
advantage on the part of purchasing co-sharer— 
Effect. See Trusts Act, S. 90. 40 C.W.N. 
1054. 

-- —Grant of easement. 

Where a co-sharer grants a lease with respect 
to the joint estate, as a general rule, the other 
co-sharers cannot interfere with the lessee’s pos¬ 
session and their remedy would be to bring a suit 
for partition. But a co-sharer cannot burden the 
land with incumbrances which will affect the 
rights of the other co-sharers. He has no right 
to burden the joint estate with a right of uay. 
In such a case, the other co-sharers can refuse 
to be bound by the grant and the grantee can have 
no remedy against them inasmuch as they are not 
parties to the grant. (Sen, J.) Haran Chan¬ 
dra Mukho Padhya v. Shyama Char.an Chak¬ 
ra varty. 71 C.L.J. 248=A.I.R. 1940 Cal. 
447. 

- Joint holding—Mortgagee of co-sharer re¬ 
corded as proprietor—Status of. 

A mortgagee from a co-sharer of a joint hold¬ 
ing, who is recorded as a proprietor is reckoned 
both a proprietor and a co-sharer. (D,ahe Brock¬ 
man, S.M. and Know, J.M.) Sello v. Kurya 
Singh. 1936 R.D. 114. 

- One co-heir mortgaging his share and also 

shares of other co-heirs—Suit by mortgagee 
against mortgagor co-heir—Receiver appointed in 
suit—Other co-sharers suing for declaration of 
their rights—If need seek remedy against receiv¬ 
er. 

The possession of a co-heir is possession not 
only for himself but also for his co-heirs. The 
fact that he had, without their consent, purported 
to mortgage not only his own share but also theirs 
is not in itself an indication that his possession 
had become adverse to theirs. Hence, the fact 
that a receiver was appointed in the mortgage suit 
brought by the mortgagee against mortgagor co¬ 
heir cannot prejudice other co-heirs in the enjoy¬ 
ment of their right they being person with para¬ 
mount rights not parties to the action and actu¬ 
ally in possession of those rights. In a suit for 
the declaration of their rights as co-owners they 
need seek no remedy against the receiver. The 
claim by the mortgagee that he had a charge on 
their property which they must redeem is entirely 
irrelevant to such a suit and is not necessary for 
decision in suit. In such a suit the co-heirs need 
not ask for the further relief of partition. 
(Mackney, J .) S. L. S. K. R. Chettyar Firm 
v. Farok Ahmed. 187 I.C. 460=12 R.R. 334 
=A. I.R. 1940 Rang. 83. 

- Party-wall—Right of one to make construc¬ 
tion — Rule—Presumption as to joint properly. _ 

There is a presumption that a party-wall is joint 
property of both the owners; and a joint owner 
of a party-wall may not ordinarily make construc¬ 
tions without the consent of the other owner. 
(Norman.) Sri Ram Chandraji v. Nathi. 

1936 A.M.L.J. 134. 
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- Person opening doorway in wall of his 

house abutting on common courtyard—Suit for 
injunction—If lies. 

Where a person opens a door-way in the wall 
of his own house abutting on a courtyard which 
is the joint property of tho parties and each one 
has a door to his house opening in the courtyard, 
the opening does not amount to an ouster of the 
other co-owners from the court-yard and the other 
co-owners cannot bring a suit for injunction to 
restrain him from opening the door unless an ex¬ 
cessive user or a user inconsistent with that to 
which it has been put before, has been proved. 
(Tek Chctnd, /.) Khota Ram v. Timku Ram. 
178 I.C. 289=11 R.L. 438=40 P.L.R. 746 
—A I R. 1938 Lah. 487. 

- Remedy against another co-sharer — Eject¬ 
ment or partition. 

It is a well known principle of law that one co¬ 
sharer cannot bring a suit for ejectment against 
another co-sharer. His remedy is by way of a 
suit for partition. ( Thomas, J .) Al.t R.w\ 
Khan v. Nawazish Ali Khan. 14 Luck 666 
= 1938 O . A . 845=1938 O.W.N. 1157. 

- Rights inter sc —Right of one to build on 

or let out for building purposes, joint land — Ab¬ 
sence of consent of others. 

One of several joint owners of land is not en¬ 
titled to erect a building upon the joint property 
without the consent of the other co-sharers not¬ 
withstanding that the erection of that building may 
cause no direct loss to the other joint owners. 
If he cannot build he cannot let out any portion of 
joint land for the purpose of building. (Radha 
Krishna, J .) Amjad Ali Khan r. Bismt/.la. 184 
I.C. 266=1939 O.W.N. 911=1939 O L R 

59 ? 5 i 9 2 £- W * R - (C C ) 214=12 R.o. 88 

= 1939 R.D. 590=1939 O.A. 776=A I R 
1940 Oudh 24. 

. Rights inter sc —Two brothers owning land 

in equal shares—One of them building house and 
planting garden over portion, entirely at his own 
expense—Other brother, if can claim'it. 

The rule of the English law to the clTect that 
whatever is affixed to the land becomes a part 
thereof has no applicability in India in view of 
the provisions of Ss. 51, 63 and 108 of the T P 
Act. Where, therefore, one of two brothers own¬ 
ing certain land in equal shares, builds a house 
and plants a garden on a portion of it entirely at 
his own expense, the other brother is not entitled 
to claim a share in the house and the garden 
and cannot claim a declaration that the house and 
the garden are not the exclusive properties of 

V/ C \°r er brothe *;. (Addison and Abdul Rashid 
JJ .) uhazafar Ali v. Muzaffar Ali 164 T C ' 

La 2 = 9 5n L - 97=39 P.L.R. 367=A.I R. me 

——Right to profits—Co-sharer starting cattle 
market in common land—Right of others to fro- 
fits . r 

A co-sharer is perfectly entitled to invest money 
in a piece of land in a village and would be en¬ 
titled to all the profits derived from that source 
subject to this limitation that he would be liable 
for payment of the rent of the land used by him 
like any other co-sharer tenant in that village 
There can be no law under which the co-sharers 
m the village can become entitled to share in the 
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income which a co-sharer may get by investing 
his money or through his own labour and exer¬ 
tion. And there is no presumption that ‘uch 
investment by the co-sharer is for the benefit of 
all the co-sharers even if he happens to be the 
lambardar. Hence it a co-sharer who happens 
to be a lambardar Marts a cattle market in the 
common land and derive- profits, the other co- 
sharers in the village have no right whatsoever 
to a share in tbo-e profits. IV ( a!. 2^3 (\* C > 
Appl. (Harries and RachhpaJ Singh. ~JJ.) Oi.Vj- 
i ar Singh v. Ajrnm \ I\s.m.. 57 All 707 = 

16 A r T C o 763=8 R A - 897=1936 All. L R 473 
=A. I. R . 1936 All. 324. 

-- Suit for profits—One of tie,, co-sharcrs 

CX-propnetary tenant—Other co sharer accepting 
whole of ex-proprietary rent in lieu of profit-— 
If ran claim profits. 1 

Where one of two co-sharers of a khewat num- 
her m a suit for arrears of rent on the ex-pro- 
prietary holding, accepts the whole of the ex-pro- 
p net ary rent from the other co-sharer who is the 
cx-propnetary tenant in lieu of his share of ;he 
profits, he is estopped from subsequently claim 
mg a share of profits in the remaining' portion 
ot the sir land. (Rennet and Vcrma, If ) Ghx^i 

too M,\l = Asa Ram I .L.R (1940) Ali 8=187 

Vh C ? 6 , 9 ^-a 536= 1940 A W R. 

(H.CJi 129-A.I.R. 1940 All. 17. 

default pf tCe i ior J Q y m f”' °f rent committing 
T ( au ‘!~ l ur ^ base by such trustee—Effect of 

a trustee" for°t"h harCr ° r a pc f rs ° n who is in a sense 
a trustee for the payment of rent defaults in the 

with o bje ct j «£ 

1 3 h d | of the ,n t tcrcst of the other co-sharer 

mU "!i b ? tak T n to enure for the benefit 
of the person so defrauded. (D \r M-,t rr 

PaUe rs °nJ J .) Sykd Mahomed mILe, „ 

SI Moun Nag. 67 C.L.J. 188. ' 

^ .. . Partition. 

1 artition—Alienation of w . 

Property by one co-sharer-Ahenee ^. ^dn" 

hAon" P ltem - Su ; t V oilier co-sharers for 
tition Equities in favour of alienee_Rieht 

P °T S r° n ° f i,em Purcha-e^-lWnectiv; 

Fignts ot alienee and tnrKfpr^p r . V|CCl ' e 

“S Srf- the 

the MahaMn £ r ° Ceed witb the Partition of 

S' Af !/ 5 ' v hich he is a co-sharer. iDarlina 
?! M' and Bom ford, J.M.) Bansi Ram , 

R. D RA | 4 ' 3 D ; 1938 A W R - (B.R.) 132=1938 
i "77 p-Private partition of Sir filntc 

rers has no't ^he eZ^of'Yes^ro^ngT^righfof 
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ownership of any one of them in the plots allotted 
to the others. As such any one of them can sue to 
eject a trespasser on a plot allotted to another 
co-sharer. But he is not entitled to joint possession 
but only to a declaration of title as joint owner 
with others. ( Bennet and Verttia, JJ.) Haldar 
Upadhya v. Ram Sumar Upadhya. 182 I.C. 
309=11 R. A. 651=1939 R.D. 169=1939 A.L. 
J. 171=1939 A.W.R. (H.C.) 249=A.I.R. 
1939 All. 332. 

- Right to maintain suit—Stranger-purchas¬ 
er of co-sharer’s share. 

A stranger purchaser of the share of a co- 
sharer in a joint property is entitled to maintain 
a suit for partition on the principle that he is in 
constructive possession of that propeity, when 
there has not been to his knowledge any denial of 
his title or the title of his vendor. ( Mittcr and 
Akram JJ.) Pramatha Nath v. Manual Khan. 
43 C.W.N. 1081. 

_ Possession of one—Nature of—Ad¬ 
verse possession—What will and what will not 

constitute. 

The possession of one co-sharer is possession on 
behalf of all the co-sharers in the absence of ouster 
or repudiation of title, and the fact that the non¬ 
possessing co-sharers were not in receipt of pro¬ 
fits will not suffice to establish adverse possession 
as against them. ( Collister, J .) Haider Hus- 
sainTSubbhan Khan. 1940 A.W.R. (H.C.) 
387 

Right to alienate. 

_ Right to alienate—Exchange by one co¬ 
sharer of plots appertaining to joint khezeat — Act¬ 
ed upon without objection—Plea as to invalidity 
of exchange—If open to a party to it. 

Where one of the co-sharers transfers by a 
deed of exchange specific plots appertaining to a 
joint khewat and the other co-sharers were in no¬ 
way concerned with it and did not at any time 
object to it and where it was acted upon and the 
parties were put in possession of their respective 
plots it is not open, in a suit by one of the parties 
to declare that he is the owngr of the plots in his 
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perty not in excess of his share subject to the ad¬ 
justment of the rights of all the co-sharers at the 
time of the partition. Where therefore only 
some of the co-sharers who have executed a mort¬ 
gage enter into a compromise with the mortgagee, 
whereby they agree to deliver some land to mort¬ 
gagee in consideration of his reducing the mort¬ 
gage charge and releasing rest of the property 
from the mortgage, the co-sharers entering into 
the compromise are bound by it to the extent of 
their share and the compromise is not illegal mere¬ 
ly because one of the mortgagors is not a party 
to it. ( Bhide , J.) Kishan Singh v. Pritam 
Singh. 182 I.C. 353=12 R.L. 19=A.I.R. 
1938 Lah. 737. 

Right to contribution. 

- Right to contribution—Rent decree obtain¬ 
ed after interest of co-sharer tenure-holder is sold 
in execution of mortgage decree—Amount rea¬ 
lised from another co-sharer personally—Liability 
of former to contribute, to latter. 

1 Where some time before a rent decree was ob¬ 
tained by the landlord the interest of a co-sharer 
tenure-holder was sold in execution of a mort¬ 
gage decree, and the landlord proceeded against 
the judgment-debtors personally and realised the 
entire decretal amount from another co-sharer, it 
is certainly open to the latter to proceed against 
the former for contribution, and the former can¬ 
not fasten his liability on the purchaser at the 
mortgage sale. ( Mukherjea and Roxburgh, JJ.) 
Radha Rani v. Brindarani. 43 C.W.N. 940. 
- Right of one co-tenant to deal with pro¬ 
perty of another. 

A tenant in common cannot deal with the right 
of his co-tenant in the matter of alienations, with¬ 
out that co-tenant’s express authority. (Grille, 
J.) Nanuram v. Radha Bai. 1940 N.L. J. 268. 

Shamilat land. 

-Shamilat land— Exclusive possession of 

portion—Right of co-sharer. • 

One co-sharer may, under certain circumstanc¬ 
es, take and keep exclusive possession of a por¬ 
tion of shamilat land for his own use until par¬ 


tition, and another co-sharer is not by reason of 
the land being shamilat necessarily entitled to dis¬ 
turb his possession. The commonest instance of 
the right of exclusive possession occurs when a 
co-sharer may break up and cultivate a portion 
of the shamilat and take the produce for his own 
R.A. 202=1939 A.W.R. (H.C.) 373=1939 , benefit. The principle is precisely the same when 


possession for the other party, to raise a point 
which might have been available to the other co¬ 
sharers at the time of transfer that the deed of 
exchange is invalid as some of the co-sharers had 
not been parties to the exchange. ( Ismail, J .) 
Kashi Nath v. Makchhed. 184 I.C. 233=12 


A.L.J. 384=A. I.R. 1939 All. 504. 

- Person in exclusive possession. 

Where a co-sharer has been in exclusive pos¬ 
session of a certain plot of land without let or 
hindrance by other co-sharers, he can transfer it 
to a third person, subject to the right of other 
co-sharers to obtain a partition of the village. 
(Srivastava J.) Sripal Singh v. Mata Badal. 
15 Luck. 15=183 I.C. 593=12 R.O. 42=1939 
A.W.R. (C.C.) 132=1939 R.D, 477=1939 O. 
W.N. 773=1939 O.A. 627=1939 O.L.R. 530 
=A.I.R. 1939 Oudh 243. 

■ S ome of co-sharers executing mortgage 

entering into compromise with mortgagee agreeing 
to deliver some land to him—One of mortgagors 
not party to it — Compromise, if lagal. 

Even before partition, a co-sharer in. posses¬ 
sion may mortgage any portion of the joint pro- 


a plot of shamilat is used as a bara or for any 
purpose other than cultivation. (Abdul Rashid, 
J.) Lakhmir Singh v. Sadhu. 41 P.L.R. 109 
=A. I.R. 1939 Lah. 288. 

Partition—Land reserved for common pur¬ 


pose—Building erected thereon by some of co¬ 
sharers—Right of others to its demolition. 

If the shamilat land of a village has been par¬ 
titioned reserving only special areas for common 
purposes, as (e.g.), land reserved as an appen¬ 
dage to a well, none of the proprietors can alter 
the condition of the joint property without the 
consent of all the co-sharers. If some of them 
erect a building thereon without the consent of 
the others, the latter can demand its demolition., 
(Skemp, J.) Sundar Singh v. Harnam Singh. 
41 P.L.R. 587=A.I.R. 1939 Lah. 514. 
- Right of passage. ' r ‘ - 
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Suit by, to recover revenue paid—Presump- 


CO-SHARERS. 

A co-sharer is entitled to a right of passage over 

! h if7fl land 7 h ,r it -,'i S n °' f ,° r r. any ^" n if ,h ' at each has r^id'a portion. SeVc.V. 
common purpose of the vdlagc (BA.de, J.) Dul- Code, O. 22. Rr. 3 and 11. 1139 OWN. 711. 

lev. Kehri Singh. 42 P.L.R. 142. —- Suits between— Statu? quo ant e—Duly of 

Sir lands. |Court to maintain pending decision . 

-Sir lands—Holding of, in severalty—If cases of disputes between co-sharers, it is of 

indicates ownership — Position of person in posses- j , l 1 ! 0 ? 0 ** importance that the status quo ante 

sion—His rights. should be maintained pending decision of the suit, 

The holding of certain sir fields in severalty by and that none of the co-sharers should be allowed 
co-sharers does not indicate that they are either dea * w 'th joint property in a manner which is 
the absolute owners of those fields or that they I ,kcy to re pder the suit infructuous or create 
are not liable to be partitioned. The owner of S >tber complications. One of the co-sharers sued 
the entire village is the body of co-sharers and * or a P cr Pctual injunction, restraining his other 
as such a co-sharer in the occupation of sir land c°“Snarers from building on a portion of joint 
Printa facie holds it only as the agent of the gene- , anc \. wh,ch area was larger than their share, 
ral body of co-sharers and it cannot become his “ending the suit he was granted a temporary 
exclusive property unless and until he assets a !* lJ -Vj Ctlon • a .& a,nst tbe other co-sharers not to 
hostile title and perfects it by prescription. Such bund on joint property till the decision of the 
lands are liable to be partitioned like the rest of s , u ‘ t * T,1C oth cr co-sharers continued building in 
the village and when the co-sharer in possession defiance of the injunction. The Appellate Court 
cannot resist it, it follows that his transferee could characterising the conduct of other co-sharers as 
not be in a better position. (Stone, C.J. and reprehensible, found that there was no need for 

Clarke, J.) Anantram v. Puna. 1939 N.L.J. a tem P°rary injunction and allowed them to build 
92. at their own risk. 

Suit by one. Held, that the statutory rule of maintaining the 

_ u* <luo ante was departed from without anv 

Suit by one—Right to recover property adequate reason and the Judge had really exceeded 

ieVtv reSpQSSer can assert right m whole f' ro ~ hi * jurisdiction in virtually deciding the suit on 
h J.? * . , , . the merits. 

llie right of a tenant in common to recover the Held further that thprp ™ 

whole property as against a trespasser is a right the wls gran 'ef temr™ 

It £ ntlt cd lo ass ert only on behalf of rary injunction to sue for partition It was for the 
himself and his co-tenants. He cannot do so in defendant ro sharpre *11 }' i ?• -j . : ne 

himSf ° f 3 1° Wh ^ PrOPerty in th a e c r ons 0 ,ru?hon the either ^'nsem 

wTzishAlVkhTn 14 Luck AZ 66fi- H 1938 W b A A " ° r ‘^ rou 8 h Court. (Tek Chand, J.) Kishori Lal 
845=1938 O.W.N: U57 666 - 1938 ° A »■ KgA* /-C- 731=10 R.L. 478= 

For zvhole rent—When permissible . w .»_ ^ 

Where by local custom one of the co-sharers TTi Mlsce “ at 'eous—.Decree against deceased 

acts as agent on behalf of the whole body of co- S0 J\ S tl <>t made parties to execution 

sharers and realises the whole rent from a tenant Hoceedings—Shares, if exempted from sale. 
then that co-sharer can sue alone without the . * rc a decree for arrears of rent is passed 
other co-sharers, for arrears of rent. (Marsh a £ a,n ? t a father and on his death only one of his 
S.M. and Mehta, J.M.) Shiv Sagar Pande v ’. f- ons ,s fought on record as his legal representa- 
Luchman Koeri. 1939 R.D. 598=1939 A W j , e e f xecutlon proceedings, it cannot l>e 
R. (B.R.) 268. ' • .deemd therefrom that the shares of the other sons 

- Suit for ejectment—When maintainable not alS.JT * al 5. inasmu f h as they were 

Where by mutual agreement amongst two bro- (Zia-ll-Nasan atIdfadlmV**/ 111 ' 1 '°<? . proceedin S s * 
thers. co-sharers, particular plots had been allot- Kandhay^a Ruv w " ^ishua Snvastava, JJ.) 

ted to a particular brother, and that brother alone RAJ Kuer 14 Luck ' 

files a suit to eject a sub-tenant in respect of C. 818=1939 O T T? Han —** 

those plots the suit is not bad, where there is evi- 1939 O.A. 690—1930 A 

dence to sfiow that it was filed with the consent 1939 OWN 848 A t v> 

of the other brother; and the defendant is liable — Hindu j ot ^Cr ^ °? A * 55 - 

to ejectment in that suit. (Marsh, S.M. and sharer—Rinht 3 *2l Member of—If a co- 

Mehta, J.M.) Shugan Chand v Tagram 1939 a Right to possession. 

R.D. 603 (2)=1939 A.W.R. (B.R.) 273 (2b parceneHn^ 0 / 3 J °' nt HindU family . being a co ' 

- Suit for Profits-Right-Excessive use and vilhge is bWirtu^nf f P 7 perty s ‘ tuated in a 

occupation. J- * age is °y virtue of that fact a co-sharer in the 

Although one co-owner is not accountable to prietor^Who* e ^ efor f '. Vl11 be one . of tbe village pro- 
the others for 1 'excessive use and occupation,*’ mon r ^. am Possession of village com- 

but if his possession or user of joint property is v S»r ic UOtl P artltlor V- (/ a * Hd, J .) Shib Lal 
inconsistent with the title of the others, o? i?‘=38 P ^ R EN 10M- A^T l R L 37 

amounts to their exclusion or dispossession, such L_ KhtutC*th? 3 ~P A I *?* 193 ® Lah - 404. 

possession or user clearly becomes unlawful and 1 and Possession of share by one 

he is bound to render account of the rents and '—AfiHicaiion^v 03 khudkasht holder 

profits of the share of others. (Tek Chand and nam e-Main- 

Abdul Rashid, JJ .) Punjab National Bank, iZ ' Where^e of t, 

’■ SETH P oT A “ , A ' I ' R ' 1940 Lah - 350 ' i,andS int ° hiS Pos“S VkkSkaSTL rss: 

Sc* 147 
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lands are not more than what his share should be, 
he cannot be treated or recorded as a trespasser If 
his name has been entered as khudkasht holder 
of the lands in question, the other co-sharers have 
no right to apply to have his name removed from 
the records by proceedings for correction of the 
records. Their remedy is a suit for profits (Drake 
Brockman, S.M. and Knox J.M. Khuman 
Kunwar v. Ram Piari. 1936 R.D. 25. 

,Liability to pay money order and registra - 


tiott charges incurred by the lambardar 

Where the co-sharers are living away from tne 
village or at a place different from that of the 
lambardar’s, their share of the profits have only 
to be sent by post and as such, money order and 
registration charges in connection therewith have 
onlv to be borne by them. ( Pollock, J.) Dhundi- 
rat v Ganpat. 181 I.C. 915=11 R.N. 492= 
1939 N.L.J. 140=A.I.R. 1939 Nag. 121. 

__ Mortgage with possession by one—Raiyat 

admitted by mortgagee cultivating and paying rent 
to mortgagee—Possession for 12 years Effect- 
Acquisition of occupancy rights—Partition of 
estate— Right of mortgagee or co-sharer getting 
land on partition to eject raiyat. 

The leasing out of “bakasht” land to raiyats 
on an adequate rent is an act of ordinary manage¬ 
ment of property such as a mortgagee in posses¬ 
sion is entitled to do. When the raiyats so ad¬ 
mitted cultivate the land and deliver rent to the 
mortgagee in possession of the proprietary inte¬ 
rest of one of several co-sharer landlords, they 
become raiyats under the mortgagee as represent¬ 
ing the proprietor and in due course, after they 
hold as raiyats for twelve years they would ac¬ 
quire occupancy right and cannot be ejected by 
the mortgagee and his representatives or by the 
co-sharer mortgagor and his representatives who 
may get the land allotted to them on a partition. 

(Courtney Terrell, C.J. and James, J.) Raja 
Ram Rai v. Niranjan Rai. 17 Pat. 143=175 
I C. 943=11 R.P. 35=1938 P.W.N. 371=19 
Pat.L.T. 387=4 B.R. 658=A.I.R. 1938 Pat. 

297. 

_ Right to share in commission paid to the 

lambardar. 

The lambardar receives one commission on the 
land revenue assessed in a mahal and another 
commission on the land revenue assessed on the 
Malik makbauzas. This commission is given to 
him not as a proprietor of the village but to com¬ 
pensate him for the trouble he has in collecting 
the money. Neither forms part of the village 
assets and in neither have the co-sharers any 
right. (Pollock, J.) Dhundiraj v. Ganpat. 181 
I.C. 915=11 R.N. 492=1939 N.L.J. 140= 
A.I.R. 1939 Nag. 121. 

- Miscellaneous—Sale of a part of a share 

in a village—If raises a presumption of sale of a 
corresponding portion of the house in that share. 

When a person sells a part of his share in a 
village, there is no presumption that a corres¬ 
ponding share in the house in that share is also 
sold. {Hamilton, /.) Bachan Lal v . Gom- 

dhan. 15 Luck. 288—185 I.C. 373 (1)__12 R. 
O. 227=1940 O.W.N. 13=1940 O.A. 33= 
1940 R.D. 13=A.I.R. 1940 Oudh 118. 


COSTS. 

See also (1.) C.P. Code, S. 35. 

(2) Contribution. 

(3) Cr. P. Code, S. 148. 

(4) Practice. 

Award of. 

Discretion of Court. 

Liability for. 

Mortgage suit. 

Partition suit. 

Pleader’s fees. 

Power of Court. 

Practice. 

Rule as to. 

Solicitor’s charges. 

Taxation. 

Miscellaneous. % 

Award of. 

•Apportionment—Joint decree for costs 


against several defendants—Execution—Appor¬ 
tionment of liability—Principles. See Execution 
—Right to. A.I.R. 1936 Cal. 656. 

- Attorney of deceased party—Right to ap¬ 


ply to Court for order of payment. 

An attorney of a deceased party is entitled to 
apply to the Court for an order for payment of 
the costs and expenses incurred *by him in the 
course of the suit, although he is not a party to 
the suit. ( McNair, J.) Sarba Sundari Dasi v. 
Nanda Rani Dasi. I.L.R. (1940) 2 Cal. 102. 
Award of—Suit dismissed with costs — 


Separate sets of costs to different defendants—If 
justified—Bombay High Court Civil Circulars, 
1925, Ch. VIII. 

Where a plaintiff’s suit is dismissed with costs, 
the order as to costs must mean that the plaintiff 
is to pay the costs of the defendants, and if there 
is more than one defendant he would have to pay 
the costs of all the defendants, since prima facie 
every defendant is entitled to defend the suit in 
such manner as he thinks fit and with the help of 
any pleader in whom he has confidence. Where 
the order shows on its face that there are two 
defendants who have incurred separate costs, the 
matter is made additionally clear. ( Beaumont , 
C.J. and Lokur, J.) Mariyaya Chanviraya v. 
Shantirappa Danapp. I.L.R. (1939) Bom. 
478=184 I.C. 15=12 R.B. 152=41 Bom.L. 
R. 575=A.I.R. 1939 Bom. 338. 

•Co-defendants—Decree for costs against— 


Payment by one—Right to contribution, See Con¬ 
tribution—Co-defendants. 1938 A.W.R. (H. 
C.) 637. 

■Commissioner of Partition—Right to ap¬ 


ply to Court for order for payment—Taxation of 
bills of Commissioner. 

A Commissioner of Partition is entitled to apply 
to the Court which appointed him and in the suit 
in which he was appointed for an order for pay¬ 
ment of is costs and expenses, although he is not 
a party to the suit. His bills may be taxed by 
the taxing officer of the Court. ( McNair, /.) 
Sarba Sundari Dasi v. Nanda Rani Dasi. I. 
L.R. (1940) 2 Cal. 102. 

Discretion of Court. . , 

Discretion of Court — Defamation-Suit for 


damages—Decree for smaller amount *ha*i claim¬ 
ed—Full costs—Power of Court to award. 
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COSTS. 

In cases of claims for damages for defamation, 
it is not possible for the Court to assess the 
damages at an exact figure. Parties cannot be 
expected to assess the damages in an exact man¬ 
ner. Although the amount of damages decreed by 
the Court is very much less than the amount 
claimed the Court can award full costs to the 
plaintiff and not merely proportionate costs. 

(Pand rang Row and Abdul Rahman, JJ .) Ven- 
KAYYA PANTULU V. SURYA PrAKASAMMA. 1940 
M.W.N. 892=52 L.W. 282=(1940) 2 M L. 
J. 328. 

- Discretion of Court—Dismissal of suit — 

Right of defendant—Defendant not proznng case 
set up by him—If to be deprived of costs. 

Where a suit is dismissed, but the defendant 
does not succeed in establishing his case, the 
Court will not give him costs, but will order each 
party to bear their own costs. (Fad Ali and 
Manohar Lall, JJ.) Mahabir Das v. Udit Na- 
rain Varma. 17 Pat. 594=178 I.C. 849=11 R. 
P. 306=5 B. R. 149=19 Pat.L.T. 570=A.I. 
R. 1938 Pat. 613. j 

-- Dispute as to existence of will—Party deny- ; 

ing failing to prove allegation—Award of costs to 
out of estate — Propriety. 

A person who is instrumental in bringing about 
an enquiry into the question of the execution or 
non-execution of a will, by bringing to the notice 
of the Court that the propounder of the will was 
instrumental in the preparation and execution of 
the same cannot be said to be wholly in the 
wrong even if he does not succeed in the impeach¬ 
ment ; and when the propounder is to some extent 
responsible for some untrue evidence, the case 
is a fit one in which the Court should order the 
costs to come out of the estate, even if the party 
opposing the grant of probate fails in the action. 

(Rupchand Bilaram, A.J.C.) Jalaldin v. Ami- 
nuddin. 29 S.L.R. 366. 

- Exercise of—Errors and omissions in pro¬ 
cedure—If fatal—Proceedings in muffasal Courts 
governed by scale of fees prevailing on Original 
Side of High Court—Duty of Taxing Officer in 
cases of doubt—Failure to follow proper proce¬ 
dure—Effect — C. P. Code, S. 35 — Bombay High 
Court' Rules (O.S.), R. 767. 

The practice relating to orders as to costs in 
incidental or interlocutory proceedings prevailing 
on the Original Side of the High Court cannot be 
applied in the muffasil in a rigorous manner. It 
may happen in the muffasil that the orders of 
the Court are not sufficiently explicit to determine 
such questions, and that the Court’s directions 
under S. 35 and R. 767 of the High Court Rules 
(O.S.) may be considered necessary by the 
Taxing Officer. He may reasonably think, in view 
of the practice, prevailing in the muffasil, that such 
directions were not given by mere oversight. In 
such cases the proper course for the Taxing Officer 
would be to give the parties an opportunity of 
obtaining such directions or orders from the Court 
before the costs in question are taxed. For pre¬ 
venting delay the Taxing Officer may in proper 
cases proceed with the taxation, leaving the matter 
open, or may give an alternative decision. This 
would enable the Court to deal with the matter 
ultimately not only in appeal from the Taxing 
Officer, but to hear the application for directions 
under S. 35 or R. 767 of the High Court Rules. 


COSTS. 

Where the proper procedure with reference to 
the exercise of discretion under S. 35. C. 1'. Code, 
and R. 767 has not been followed, if no substan- 
tial injustice has resulted, therefrom, it is just 
■ and reasonable to overlook the omissions or errors 
in procedure. ( Barlec and Tyabji, JJ.) Chhota- 
lal v. SomkshwAW. 173 I.C. 489=10 R.B. 337 = 
39 Bom.L.R. 820 = A.I.R. 1938 Bom. 10. 

- Interference by appellate Court — Grounds. 

An appellate Court will not be justified in inter- 
j fering with the trial Court’s order as to costs 
unless the appellant is able to show that there 
has been any error of principle into which the 
1 lower Court has fallen in the exercise of its dis¬ 
cretion. (Varadachariar and Pandrang Row, JJ.) 
Venkatarayudu V. Ramakrishnayya. 173 I.C. 
515 = 10 R.M. 601 = 1937 M.W.N. 933=46 L.W. 
245 = A.I.R. 1937 Mad. 810=(1937) 2 M.L.J. 
307. 

--Discretion — Interference in appeal— 

Second appeal—High Court’s power of interfe¬ 
rence. See C. P. Code, S. 100. 51 L.W. 538= 
(1940) 1 M.L.J. 764. 

- Interference by appellate Court—Powers 

of. 

Costs are in the discretion of the trial Court; 
provided that there was material for the exercise 
of this discretion, an appellate Court cannot 
interfere. ( Courtney-Tcrrell. C.J. and Dhavle, 
J.) Secretary of State for India v. London 
Colliery Company. 15 Pat. 510=164 I.C. 860 
=9 R.P. 122=17 Pat.L.T. 279=1936 P.W.N. 59 
=A.I.R. 1936 Pat. 513. 

- Discretion—Mortgage suit—Purchaser of 

mortgaged property undertaking with mortgagor 
to pay purchase money to mortgagee but failing 
to do so and occasioning suit—Order directing him 
to pay costs of suit—If justified—Reversal by 
appellate Court — Propriety. 

Wide powers of discretion are given to a Judge 
when considering the question of costs. His dis¬ 
cretion must be exercised judicially and must be 
in accordance with general principles of law. 
Before a decision in regard to costs is reversed, it 
must be shown that the order has been made con¬ 
trary to a proper exercise of discretion and 
general principles of law. A purchaser of one 
item of mortgaged property which had been put 
up for sale undertook with the vendor to pa>’ to 
the mortgagee the purchase price towards the 
mortgage, but he did not keep his promise with 
the result that the mortgagee had to bring a suit 
to enforce the mortgage. The purchaser was in 
occupation and was impleaded as a party to the 
suit as he was a necessary party. The trial Court 
by its decree directed the purchaser to bear the 
costs of the suit personally since through his con¬ 
duct the mortgagee was forced to take proceed¬ 
ings in the suit. On appeal this order for costs 
was reversed on the ground that there was no 
privity of contract between the purchaser and the 
plaintiff mortgagee. 

Held, in second appeal, that it was the failure 
of the purchaser to carry out his contract of 
purchase and pay the purchase price that occa¬ 
sioned the suit, and it could not be said that the 
trial Court acted improperly or contrary to general 
principles or exercised its discretion in a wong 
way. Since the order of the trial Court as to 
costs was correct or at any rate one which in the 
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exercise of its discretion it was entitled to make, 
the appellate Court acted wrongly in reversing it, 
and the order of reversal should therefore be set 
aside. ( Gentle, J .) Rachava Chariar v. 
Ponnuswami Mudali. 1940 M.W.N. 504=51 

L. W. 318=A.I.R. 1940 Mad. 519=(1940) 1 

M. L.J. 388. 

- Pauper suit—Question turning on construc¬ 
tion of deed—Dismissal of suit—Order on defen¬ 
dant to pay court-fee due to Government. 

The plaintiff suing in forma pauperis claimed 
that she was entitled to payment of a certain 
amount by the defendant who was in possession 
of certain trust fund. On a construction of the 
deed of settlement on which the suit was based, 
the Court dismissed her suit, but ordered that 
the defendant should pay the court-fee due to 
the Government. 

Held (on a difference of opinion between 
Varadachariar and Burn, JJ.), that the case was 
a fit one for directing the defendant to pay the 
court-fee payable though he had won the case. 

(Madhavan Nair, J., on a difference of opinion 
between Varadachariar and Burn,JJ.) Neelamma 
v Mareppa. 163 I.C. 471=9 R.M. 10=1936 M. 
W N. 600=43 L.W. 742=A.I.R. 1936 Mad. 388 
=70 M.L.J. 128. 

_ Principles—Conflict of judicial opinion on 

point—If a ground for not awarding. 

Orders as to costs are discretionary but the 
discretion should be exercised in a judicial man¬ 
ner, and the normal rule is that costs follow the 
result. The mere existence of conflict of judicial 
opinion does not preclude a litigant from obtain¬ 
ing costs when successful. ( Middleton, J.C. and 
Almond, A.J.C.) Bishan Das v. Nand Ram. 
161 I.C. 155=8 R. Pesh. 159=A.I.R. 1936 Pesh. 
48. 

—-Suit for infringement of design—Defen¬ 

dant admitting plaintiff’s right and offering to 
submit to injunction and to pay profits and costs— 
Refusal of offer by plaintiff—Suit finally decreed 
in terms of defendant’s offer—Costs—Liability for 
— Rule. See C. P. Code, O. 24. 41 Bom.L.R. 
290. 

.-Suit for removal of Mutwalli of wakf— 

Suit bona fide —Allegations of plaintiffs sub¬ 
stantiated—Order refusing costs out of the funds 
of the estate—Propriety—Proper order. See C. 
P. Code, S. 92. 63 C.L.J. 573. 
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■Suit on promissory note—False case of 

_* j _i* .. 1._ 'x _7 • r_ j _ 7 _ 


— — t ^ ' 
cash consideration persisted in—Court ordering 

plaintiff to pay defendant’s costs and disallowing 
his own costs — Propriety—Defendant also putting 
forward false plea — Effect. 

When a plaintiff in a suit on a promissory note 
falsely puts forward, and persists in, a case that 
it represented a cash transaction, but the note is 
found supported by consideration in another form, 
the case is one in which the Court may properly 
exercise its discretion by refusing him costs, 
although it gives him a decree for the amount 
of the promissory note. But the Court cannot go 
to the extent of making the plaintiff liable for the 
costs of the defendant as well, especially when 
the defendant himself has put forward false and 
improper pleas. ( Varadachariar and Mockett, 
JJ.) Lakshmanaswamy v. Narasimha Rao. 
169 I.C. 435=10 R.M. 34=1936 M.W.N. 1137= 
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44 L.W. 572t=A.I.R. 1937 Mad. 223=(1937) 1 
M.L.J. 414. 

Liability for. 

-- Liability for—Defendant insisting on 

joinder of another defendant—Court exonerating 
latter—Appeal and second appeal by former again 
impleading latter—Liability for latter's costs. 

In a suit, defendant A insisted on joining 
defendant B on the ground that A had made 
certain repayments to B. The trial Court found 
[ that A had paid nothing and so discharged B. 
In spite of this, A again joined him in the appel¬ 
late Court and in the High Court although no 
relief had been claimed. 

Held, that A was liable to pay B the costs in 
both the appellate Courts. (Vivian Bose, J.) 
J iwandas V. Babu Lal. I.L.R. (1937) Nag. 61 
= 167 I.C. 1003=9 R.N. 233=A.I.R. 1936 Nag. 
285. 

—-——One of the defendants admitting the 
plaintiff’s claim—Liability for costs. See Oudh 
Civil Rules, Ch. VII, Para. 6, R. 289. 1937 
O.W.N. 1110. 

-Suit on behalf of plaintiff—Dismissal with 

costs—Absence of direction for payment of costs 
by next friend—Liability of estate of minor. Sec 
Decree — Construction. 41 Bom.L.R. 521. 

Mortgage suit. 

- Mortgage suit — Discretion — Personal 

decree for costs against non-mortgagor — If can 
be passed. 

A decree for costs personally against persons 
other than the mortgagor can be passed in a mort¬ 
gage action. Courts, have a discretion to pass 
such a decree. (Madhavan Nair, J.) Taluk 
Board, Chidambaram v. Varadasesha Iyengar. 
174 I.C. 784=10 R.M. 745 (1)=1937 M.W.N. 
1280 (1)=A.I.R. 1938 Mad. 226. 

-Discretion of Court—Rule—Order for 

costs—Appeal. See C. P. Code, O. 34, R. 10. 
1939 M.W.N. 288. 

- Personal decree for costs — Permissibility. 

In a suit on a mortgage, costs are recoverable 
from the mortgaged property and not by a per¬ 
sonal decree against any party other than the 
mortgagor. (Wort and Rowland, JJ.) Satya- 
deva Narayan Sinha v. Tirbeni Prasad. 161 
I.C. 579=8 R.P. 458=1936 P.W.N. 321=A.I.R. 
1936 Pat. 153. 

-Discretion—Parties other than mortgagor 

supporting mortgagor in denial of claim and 
opposing grant of decree—Personal liability for 
costs—Order of Court imposing—If justified— 
Interference in appeal. See Mortgage—Mortgage 
Suit. (1937) 2 M.L.J. 896. 

-Redemption suit under Malabar Compensa¬ 
tion for Tenants’ Improvements Act—Rule as to 
costs—Defendant making extravagant claim for 
improvements and refusing offer of reasonable 
amount before suit—Liability for costs of suit. 
See Malabar Compensation for Tenants Im¬ 
provements Act, S. 5. 1937 M.W.N. 954. 

Partition suit. 

Partition suit—Principle as to costs— De¬ 


fendant when to be tnade liable—Defendant ratsing 
objection to partibility on construction of will oj 

testator. , . . J . ... 

The ordinary rule in suits for partition is tna 
all costs, up to the time, of .t^e preliminary decree 
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or borne by the parties themselves. But when the 
defendant contests the plaintiff's right to claim 
partition he may be liable for costs unnecessarily 
incurred by reason of his unfounded opposition. 
Tn a case where there is no contest on the ques¬ 
tion of title, and all that the defendant states is 
that on a proper construction of the will in res¬ 
pect of the parties executed by the testator under 
whom the parties claim there can be no partition 
of the properties, and that objection is founded 
on a clause in the will which puts a restriction 
on partition, the defendant cannot be made liable 
for costs. The costs must be borne by the parties, 
equal shares. In other words, these costs should 
really come out of the estate. ( D. N. M it ter and 
Patterson, JJ.) Harey Harey Sinha Choud- 
HURY V. HaRI ChAITANYA SlNHA CHOUDHURY. 

40 C.W.N. 1237. 

Pleader’s fees. 


- Pleaders fees — Declaratory suit— 

Lahore High Court Rules and Orders. 

Under the Rules and Orders of the Lahore High 
Court, the pleader’s fee in a declaratory suit under 
O. 21, R. 63, C. P. Code, can be assessed at 5 
per cent, of the jurisdictional value. (Bhide and 
Pm Mohammad, JJ.) Sardool Singh v Vir 
Bhan. 42 P.L.R. 379. 


“ Pleader’s fees—Person not enrolled as 
lawyer—If can be treated as one for granting 
pleaders fees as costs. 

A person, who although otherwise qualified, is 
not enrolled as a lawyer, cannot be treated as a 
lawyer for purpose of awarding costs, and the 
person whom he represents as an agent in a suit 
cannot be given pleader’s fee according to the 
rules. {Mir Ahmad, A.J.C.) Jagdish Lall v. 
Secy, of State. 165 I.C. 904 (1)=9 R. Pesh. 
52 (2)=A.I.R. 1936 Pesh. 196. 

Power of Court. 

-—Power of Court—Costs incurred bv 

receiver in obtaining leave to institute suit—If can 
be awarded as costs of suit. See C P Code S 

35. 40 C.W.N. 762. ' 

Practice. 

;-Practice—Application under S. 66 (3) 

Income-tax Act—Rules as to costs of. See In¬ 
come-tax Act, S. 66 (3). 41 Bom.L.R. 919. 

.. ^ ra ^ itce Appeal—Summary dismissal by 
appellate Court—Appeal to High Court success- 
fU Jr9 rd r e r a ,f to COSH—Practice—Costs of first 

appeal—If allowable. 

Where an appeal to the High Court against the 
summary dismissal of an appeal by the lower 
appe late Court succeeds, it is the general practice 
to allow costs throughout, and those costs include 
the costs of the appeal in the lower appellate 
Court which was summarily dismissed. (Beau¬ 
mont, C.J.) Yadav v. Bachoo. 186 I.C 105— 
12 R.B. 298=41 Bom.L.R. 949=A.I.R. 1939 
Bom. 493. 

-- -Practice—Suit for pre-emption—Vendee 

becoming co-sharer before suit—Dismissal of suit 
—Proper order as to costs. 

Where vendee has become a co-sharer in mahal 
by reason of a deed of gift and the pre-emptor 
does not bring a suit for pre-emption before the 
aate of gift and his suit brought subsequently is 
dismissed there is no reason why the normal 
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course of things that is, costs should follow event 
should not be followed. ( Iqbal Ahmad and 
Bajpai, JJ.) Shiam Sunder v. Sarmadi Blgam. 
188 I.C. 386=12 R.A. 13=1940 A.W.R. (H.C.) 
262=A.I.R. 1940 All. 171. 

~~ -—-I axing Judge—Duty to follow Division 

Bench ruling. 

A Taxing Judge is bound to follow the law as 
laid down by a Division Bench of the High Court, 
whether lie is acting administratively or judicially. 
(Skemp. J.) (iOvind Lai. Ji v. .Milap Chand. 

42 P.L.R. 101. 

Rule as to. 

-Rule as to—Dismissal of suit—Separate 

sets of defendants appearing by separate Counsel — 

| Header’s fee—Separate sets—If awardabk— 

I roper order. See C. P. Code, S. 35. 1936 A. 

M.L.J. 63. 

-—ISuit for infringement of trade mark or 

copyright in design—Offer, of undertaking by 
defendant—Refusal by plaintiff—Effect. See 

Patents and Designs Act, S. 53. 40 C.W.N. 
938. 

Solicitor’s charges. 

--- Solicitor’s charges—Claim to more than 

scale fee — Sustainability—Duty of solicitor to 

support claim by affidavit — Discretion — Inter¬ 
ference. 

The guiding principle as regards costs is that 
costs are given as an indemnity and the costs 
allowed ought to be sufficient to cover the client 
in respect of the costs due to his solicitors which 
would be allowed on taxation between party and 
party. But the Judge must be given some mate¬ 
rials on which to form an opinion. It does not 
follow that because the out of pocket costs are 
heavy, therefore the solicitor’s charges also will 
have to be heavy. If solicitors want to satisfy 
the Judge that they have done a substantial 
amount of work which will not be covered by the 
scale fee, they ought to put in an affidavit shortly 
stating what work has been done. It is not neces¬ 
sary to go into minute details, but the Judge should 
be given some material on which he can form an 
estimate as to the proper sum to be allowed for 
work which the solicitors have done. The appel- 
late Court will not, in the absence of evidence, 
interfere with the order made by the trial fudge in 
his discretion. {Beaumont, C ./. and Blackwell J.) 

o°£ IL/ ioo 7 ’- h°l HAL Kisho 175 I.C. 112=10 
R.B. 523=40 Bom.L.R. 256=A.I.R. 1938 Bom. 

Taxation. 

~~~ Taxation—Defaidants appearing by same 

attorney but briefing separate counsel—Taxation 
of costs—Separate costs—JVhen allowed — Discre- 

tion of Taxing Master—Interference bv Court — 
Principles. 

Defendants appearing by the same solicitor or 
attorney can have but one bill of costs; but this 
wul not limit their representation in Court. If 
their interests are diverse, separate counsel may 
app ear m Court and their charges will be allowed. 

1 he test in such cases is whether there is a reason¬ 
able probability of there being a substantial diffe¬ 
rence in the two defences. From the mere fact 
that two retainers are separately signed by two 
defendants it does not necessarily follow that their 
interests cannot be identical, although that is a 
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matter for consideration in determining whether 
their interests are identical. The real test to be 
applied is whether before the hearing commenced 
there was a reasonable probability of the defences 
being substantially different. Where the defen¬ 
dants are partners of a firm, each person alleged 
to be a partner or to have held himself out as a 
partner has a right to defend himself separately. A 
certain amount of latitude has to be allowed to the 
solicitors in considering before the commencement 
of the hearing whether there is a reasonable pro¬ 
bability of the defences being different or not. 
The faxing Master has to use his discretion in 
allowing or refusing separate costs. The Court 
will not lightly interfere with that discretion 
except in extreme cases where there has been 
cr r oss abuse or serious mistake or where he has 
acted on a wrong principle or applied an alto¬ 
gether wrong consideration. ( B. J. IVadia, J .) 
Manilal Lallubhai v. The Bharat Spinning 
and Weaving Co., Ltd. 60 Bom. 659=163 I.C. 
467=9 R.B. 25=38 Bom.L.R. 388=A.I.R. 1936 

Bom. 242. . . 

_Order granting commission tor examina¬ 
tion of witness on application by defendant— 
Direction that costs of the application will be 
costs in the cause—Dismissal of the suit with costs 
—Right of defendant to costs of commission- 
practice—Calcutta High Court. See Calcutta 
High Court Rules (Original Side), Ch. 20, R. 
13. 40 C.W.N. 1068. 

_ Taxation—Solicitor on ployed by client 

on salary—Right to costs as between party and 
party — Costs—If limited to mere out of pocket 
expenses — Indemnity—Burden of proof. 

The fact that the solicitor of a successful 
plaintiff is a whole time employee of the plaintiff 
upon a salary would not disentitle him to present 
a bill of costs including profit costs. It cannot 
be said that he is entitled only to present a bill 
for out of pocket expenses. Notwithstanding that 
he is employed on a salary basis, he is entitled to 
present a bill which would include profit costs. 
Where costs are allowed to a plaintiff in a 
chamber summons, the order being that the 
defendant should pay the plaintiff his costs of 
and incidental to the chamber summons, the taxa¬ 
tion is to be taxation as between party and party. 
Of course where an agreement is proved to have 
been entered into between the solicitor and client 
that the client should not be liable to pay any costs, 
the successful party would not be entitled to 
recover from his opponent more costs than he 
is liable to pay his solicitor, as party and party 
costs are awarded as an indemnity only. Inas¬ 
much as the costs of litigation as between party 
and party are fixed by scale, that scale must be 
treated as a fair rumuneration for the work done 
and services rendered in respect of the litigation, 
notwithstanding that the solicitor is paid a salary, 
and in the absence of evidence to the contrary, 
it would be proper to treat costs awarded accord¬ 
ing to the scale as the expenses actually incurred 
by the client for which he is entitled to be damni¬ 
fied by the opposite party. The successful party 
is entitled to set off the costs allowed to him as 
between party and party against the salary pay¬ 
able by him to his solicitor, and he is entitled to 
recover them by way of indemnity from the 
opposite party. In the absence of evidence to the 
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; contrary the Court must assume in favour of the 
j successful party that the party and party costs 
applicable according to scale should be treated as 
expenditure reasonably incurred in the conduct of 
the particular litigation. The onus is on the 
, opposite party to show that in the particular 
circumstances of any case the allowance provided 
by the scale would give more than an indemnity. 
( Blackwell , J.) Municipal Corporation ok the 
j City of Bombay v. Anandrao. 42 Bom.L.R. 817. 

-Solicitor—Trustee of public charitable and 

religious trust—Right to profit—Trustee when 
acting for himself and co-trustees—Rule—Taxa¬ 
tion of costs—If allowed as between attorney and 
client. See Trusts Act, S. 50. 39 Bom.L.R. 
633=A.I.R. 1937 Bom. 374. 

!-Special referee—Fees of—Bill of costs— 

Taxation—Principles of—Effectual meeting— 
Time of computation. See Calcutta High Court 
(O.S.) Rules, Cl. 36, R. 32. 40 C.W.N. 1133. 

Miscellaneous. 


;- Miscellaneous—Order as to—Practice in 

muffasal—Proceedings governed by sale of fees 
applicable to Original Side of High Court — Inci¬ 
dental or interlocutory proceedings in—Failure to 
make any order as to costs—Effect of — Costs — 
If can be added to costs of main proceedings. 

The ordinary practice and procedure applicable 
to orders relating to costs in the muffasal are 
such that the Courts in the majority of cases 
do not give directions with reference to the costs 
of the proceedings leading up to each incidental 
order as it is made. The failure, therefore, by a 
mufasal Court to make any order with reference to 
the costs of an incidental proceeding which forms 
part of a more comprehensive litigation, 
the costs of which, under R. 767 of the Bombay 
High Court Rules (O.S.), have to be taxed accord¬ 
ing to the table of fees applicable on the Original 
Side of the High Court, may not carry with it the 
same implication as in the case of the High Court 
original side that the Court has refused to exercise 
the discretion as to the scale of fees or that it 
is intended that the costs of that part of-the pro¬ 
ceeding should be borne by each of the parties; 
nor is there impliedly any decision that ultimately 
there will be no order that one of the parties shall 
recover it from the other, the implication may be 
either that the costs of the proceedings leading up 
to the incidental order are to form part of the 
proceedings as a whole, or that the Court may not 
have exercised its powers with reference to the 
costs. The case, however, is different where the 
order in question is not an incidental order arising 
out of a proceeding forming part of the larger 
proceeding, but a distinct interlocutory proceedings 
even though it may be an offshoot of the larger 
proceeding. If there is no special order 
to a distinct interlocutory proceeding, it can hardly 
be presumed that the costs must be added to and 
must follow the costs of the main proceeding. 
(Barlee and Tyabji, JJ .) Chhotalal vC. Some:sh- 
war. 173 I.C. 489=10 R.B. 337=39 Bom.L.K. 


S20=A.I.R. 1938 Bom. 10. 

-Suit for infringement of design— 

Defendant admitting right of P laint,ff ^ d a ^?co S tf 
to submit to decree for injunction P rofit c( ,_ lt i on c f 
-Refusal of offer by plaintiff ^ Pros^t.on ot 

suit—Liability for costs. See C. P. Co , 
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—Applicability. 41 Bom.L.R. 290=A.I.R. 1939 
Bom. 198. • 

- Suit on promissory note—Payee dead — 

Absence of person entitled to collect debt—Suit 
brought unnecessarily—Order making costs paya¬ 
ble by defendant — Propriety. 

The defendant executed a promissory note to 
the deceased husband of the plaintiff. The payee 
of the promissory note died leaving his widow 
(the plaintiff) and two daughters. The deceased 
left a will but the plaintiff was not the executrix 
under that will. There was an administration suit 
pending betweeen the plaintiff and the daughters of 
the deceased. There were receivers appointed in 
the administration suit, but they were not autho- 
pised to receive any money or recover the amount 
due by the defendant. The defendant offered to 
pay provided the receivers got an order from 
Court authorising them to collect the money. The 
plaintiff ultimately got herself appointed as 
receiver authorising her to prosecute the suit 
against the defendant and to realise the amount. 
The plaintiff did not obtain a succession certificate. 
In the suit filed by the plaintiff, the defendant did 
not dispute his liability, but on the contrary pro¬ 
duced in Court almost the whole amount. 

Held, that it would be unjust under the circum¬ 
stances to make the defendant bear the costs of 
the suit, which was unnecessary and which was 
only brought because the persons entitled to claim 
under the deceased creditor did not understand 
their legal rights. (Broomfield and Tyabji, JJ.) 
Balmukundas v. Dhanlakshmi. 165 I.C. 58= 
9 R.B. 124=38 Bom.L.R. 728=A.I.R. 1936 
Bom. 342. 

CO-TENANCY. See Co-sharer. 

CO-TENANT. See Co-sharer. 

CO-TRUSTEE. See Trusts Act. 

COTTON GINNING AND PRESSING 
FACTORIES ACT (1925), S. 9 (3)—“Fac¬ 
tory”—Meaning—Definition under Factories Act 
—Applicability. See Factories Act, S. 2 ( 7 ). 
1937 M.W.N. 1335. 

COUNSEL. 

See (1) Legal Practitioner. 

(2) Practice. 

COUNSEL’S FEES. See Legal Practitioner. 

COUNTER-CLAIM. See C. P. Code, O. 8. 

COUNTERFEITING COIN. See Penal 
Code, S. 232. 

- Trade mark. See Penal Code, S 482 

COUNTERPART. 

See (1) Lease. 

(2) Evidence Act, S. 65. 

CO-UR ALANS. See Malabar Law. 

COURT. 

See (1) C. P. Code, Ss. 9 and 20. 

(2) Practice. 

(3) Jurisdiction. 

COURT-FEES— Administration suit— Appeal 
-Court-fee payable. See Court-Fees Act S 7 
(iv) (/). 42 P.L.R. 101. ’ 7 

-Administration suit by a creditor—Other 

creditors impleaded as defendants before preli¬ 
minary decree—Court granting not whole of 
their claim but only dividends at certain percent- 


COURT-FEES. 

age of it— Court-fee payable by them. See 
Court-Fees Act, S. 11. 43 C.W.N. 52=A.I.R. 
1938 Cal. 785. 

-Appeal—Appeal filed in District Court, 

transferred to High Court on application by ap¬ 
pellant—Court-tee payable. See Appeal — Court- 
fees. 41 C.W.N. 1083=A.I.R. 1937 Cal. 514. 

- Appeal — Future interest — Ad valorem 

court-fees—If payable—Instalment decree provid¬ 
ing interest in case of default of instalment — 
Appeal for future interest only. 

Court-fees are payable on sums which can be 
ascertained with certainty, but not on those which 
cannot be so ascertained. A decree passed on a 
money bond provided that it was to be paid in 
four equal annual instalments and on default in 
payment of any instalment, the balance to carry 
interest at 8 annas per cent, per month. The 
decree-holder appealed against the decree for 
future interest only and paid Rs. 10 only as court- 
fees on ground that the value of subject-matter 
of appeal was an unascertainable sum of money. 

Held, that so far as the period between the date 
of decree and the date for payment of first in¬ 
stalment was concerned, the decree-holder could 
not get interest under the decree whatever hap¬ 
pened and as he claimed it in appeal the difference 
was an ascertainable amount and ad valorem 
court-fees were payable on it. As regards the 
interest on the remaining instalments a court-fee 
stamp of Rs. 10 was proper as it was an unas¬ 
certainable sum depending upon the contingency 
of default which might or might not happen. 
{Bose, J.) Sf.th Ratanchand v. Gaindsingh. 
171 I.C. 79=10 R.N. 88=A.I.R. 1937 Nag. 95. 

- Deficiency in lower Court—Powers of ap¬ 
pellate Court. 

If the deficiency in the Court-fee in the lower 
Court is not made up, the appellate Court may 
refuse to prepare or sign its decree until the 
deficiency is made up. ( Bhide , J.) Kishori 
Lal v. Chandan. 41 P.L.R. 491. 

—-— Determination — Basis—Allegations in the 
plaint—If final—Right of plaintiff to frame plaint 
so as to avoid higher Court-fee. 

For purposes of calculation of Court-fee, the 
Court must take the allegations in the plaint to be 
prima facie correct; and a plaintiff is entitled to 
insist that the Court-fee should be assessed on 
the basis on which he has framed his plaint 
although there might be room for suspicion that 
the plaint has been so drafted as to avoid incon¬ 
venient facts and the payment of a higher Court- 
fee. ( Varadachariar , J.) Karia Nachi Bmv. 
Allapichai. 45 L.W 720=171 I.C. 572=10 R. 
M. 373=A.I.R. 1937 Mad. 402=(1937) 1 M.L.J. 
572. 

- Determination — Basis—Allegations in plaint 

—If sole criterion—Practice in Patna High Court. 

It has not been the practice of the Patna High 
Court, from the time of its foundation, to depend 
exclusively on the averments of the plaintiff for 
the ascertainment of what should be the proper 
Court-fee payable, or to permit a plaintiff to 
escape liability by a vague and indefinite statement 
of facts in the plaint, or to penalize him because 
he may possibly ask for a declaration which may 
be unnecessary. {James, J.) Nandkishore Kumar 
v. Achambit Kumar. 16 Pat. 491=18 Pat.L.T. 
438=1937 P.W.N. 532=170 I.C. 959=3 B.R. 
780=10 R.P. 156 (2)=A.I.R. 1937 Pat. 514. 
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—Determination—Looking to substance of institution circumstances change and it becomes 
plaint—Permissibility—Court-Fees Act—Rules of necessary for the plaintiff to ask for any further 
construction. relief, it is always open to him to apply to the 

Though the Court-Fees Act is a fiscal enact- Court for amendment of the plaint by adding new 
ment and its provisions have therefore to be relief, and to offer to pay Court-fee thereon, 
strictly construed, yet they should not be so con- (Mahamed Noor and Dhavle, JJ.) Birja Raj~ 
strued as to furnish a chance of escape and means kumari v. Bishwa Nath Kumari. 182 I.C. 743 
of evasion. The question of the proper Court- B.R, 818=12 R.P. 64=20 Pat.L.T. 818=1939- 
fee payable in a suit is to be determined on the P.W.N. 61=A I.R. 1939 Pat. 219. 

substance of the claim to be gathered from - Determination — Tests—Title given by plain- 

the whole of the plaint and not merely on the tiff to suit—If conclusive. 

language of the relief claimed in the plaint. A Merely asserting that a suit is a suit for ad- 
Court ought not to allow itself to be deceived by ministration does not make it one, and if a party 
the language used for evading the payment of sues to recover an estate, the valuation of the suit 
proper Court-fee by concealing the real purposes mu st be the value of the estate he seeks to recover, 
of the suit. (Srivastava, C.J., Zia-ul-Hasan and (Baguley and Mosely,JJ.) Ko’Pe Kyai v. Ma 
Smith, JJ.) Roop Rani v. Bithal Das. 13 Luck. TheinKha. 1937 Rang.LR. 426=173 I.C. 238 
628=172 I.C. 81 = 10 R.O. 158=1937 O.W.N. =10 R.R. 327=A.I.R. 1937 Rang. 455. 
1186=1937 O.L.R. 587=A.I.R. 1938 Oudh 1 ' Disposal of suit — Subsequent enquiry into- 
(F.B.)# valuation of suit and order for additional Court- 

■- Determination—Basis of—Plea of defen- fee—Jurisdiction of Court. 

dant — If material—Facts found as pleaded by When a Court has finished with and disposed of 
defendant — Proper procedure —Jurisdiction — a suit, it has no jurisdiction to take up the ques~ 
Forum — Determination. tion of valuation of the suit for purposes of 

The Court-fee pa>able on a plaint in a suit and Court-fee or to direct the payment of additional 
the forum of trial depend on the allegations made Court-fee. There is no provision of law autho- 
in the plaint and not on the defence set up by rizing such a procedure. An order for additional 
the defendant. If the plaintiff can prove his Court-fee made under such circumstances is ultra 
allegations he would be entitled to the relief on vires. ( Drake Brockman, S.M. and Knox, J.M.) 
the lines that he has claimed, and the forum of Lalta Prasad v. Emperor. 1936 R.D. 390. 

trial is the Court in which he has brought the suit. -- Mesne profits — Claim for—Tentative valua- 

The fact that the defendant sets up a different tion—If to be given. 

title cannot alter the nature of the plaintiff's Where a plaint claimed mesne profits from a 
claim. If the facts are found to be as pleaded by certain date till delivery of possession of property, 
the defendant, the proper course is to dismiss the but no Court-fee was paid on that claim but a 
suit and not to convert the suit into another of a statement was made that Court-fee on that relief 
different character. ( Rowland , J.) Deoki Singh would be paid when ordered by the Court, 
v. Ramsewak Singh. 182 I.C. 178=5 B.R. 728 Held, that the plaint ought to have given a. 
= 12 R.P. 2. tentative valuation for the claim for mesne pro- 

- Determination — Basis of — Substance of fits and on that valuation Court-fees ought to 

relief claimed — Form—If material. have been paid, and that an amendment of the 

The principle to be kept in view in determining plaint so as to remove that technical defect could 
the proper Court-fee is, what in substance is the 1 be permitted even in appeal. ( Mitter and Rox- 
relief which the plaintiff seeks and not the form burgh, JJ.) Midnapore Zeminpary Co., Ltd. v. 
in which it is couched. (Venkataramana Rao, J.) Bijoy Singh Dudhoria. 72 C-L.J. 14. 

Narayanaswami v. Swaminatha Iyer. 175 I.C.-Procedure—Duty of Court—Court holding 

823=11 R.M. 7=46 L.W. 484=1937 M.W.N. additional Court-fee necessary and returning 
1004=A.I.R. 1937Mad. 876=(1937) 2 M.L.J.616* plaint for necessary amendments instead of 

--— Determination — Criterion — Substance of demanding additional Court-fee and rejecting 

relief claimed. plaint on failure to pay—Propriety—Power of 

It is the substance of the relief claimed in the Court to direct amendment. See Practice 
plaint that must be looked to in questions of Procedure. 47 L.W. 523. 

Court-fee and jurisdiction. {King, J.) Kaya- - Refund — Appeal withdrawn — Power of 

° CHE Vm Ciunnayya Roche. 1939 M.W. Court. 

N. 1114—A.I.R. 1939 Mad. 435=(1939) 1 M.L. When an appeal is withdrawn the Court cannot, 

J- 425. either under the Court-Fees Act or under its 

- Determination of — Considerations—Duty of inherent powers, order the refund to the appel- 

Court. j ant 0 f th e Court-fee paid on the memorandum 

For purposes of Court-fee the Court must look of appeal. ( Venkatasubba Rao and Abdur Rah- 
to the plaint only. It cannot demand Court-fee man, JJ.) Kappini Gowder, In re. 174 I.C. 991 
from a plaintiff on the ground that the question f2)=10 R.M. 747 (2)=1937 M.W.N. 1157=46* 

of possession will arise in the suit. (Khaja L.W. 757=A.I.R. 1938 Mad. 67=(1937) 2 M.L.. 
Mohammad Noor and Parma, JJ.) Sitaram J. 788. 

biNHA v. Kumar Togendra Narayan Sinha. 15 - Refund — Appeal filed out of time—Condi- 

Pat. 386=161 I.C. 706=8 R.P. 479=17 Pat.L.T. tional order made for admission — Condition not 
115=1936 P.W.N. 172=A.I.R. 1936 Pat. 171. complied with—Right to get refund of court-fees. £ 

■— Determination — Relief available at time of Where on a memorandum of appeal filed out or 
filing of plaint — Further relief due to change of time a conditional order was made by the Court 
circumstances — Procedure. for its admission and the condition was not com- 

. Court-fee is paid on the relief available at the plied with by the appellant, he is not entitled to 
lime of the institution pf the spit, but if after its get 3 refund of the Court-fees paid on the mem 
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randum of appeal. ( S.K. Ghose and Patterson, 
//.) Sidheswar Chandra Banerji v. Satya 
Kishore Banerji. 41 C.W.N. 1184. 

- Refund-Inherent powers of Court—Suit 

property filed in Civil Court—Amendment of law 
pending suit taking away right to relief claimed in 
suit — Procedure—Power to order refund of court- 
fee. 

Where a suit is properly filed in a Civil Court, 
the plaintiff being at the time entitled inlaw to 
institute such suit, but in the meantime the legis¬ 
lature takes, by an amendment of the law. away 
the right to the relief claimed in the suit, the pro¬ 
per course for the Civil Court to adopt is to dis* 
miss the suit. In such circumstances the Court 
cannot invoke its inherent powers to order the 
refund of the Court-fee or grant a certificate 
under the Court-Fees Act. ( Leach, CJ. and Kunhi 
Raman, J .) Secretary of State v. Vf.erayya 
Vandayar. 186 I.C. 770=12 R.M. 666=51 L 

W. 105=1940 M.W.N. 68=A.J.R. 1940 Mad. 
451. 


- Refund—Rejection of plaint for failure to 

pay deficit Court-fee—Application for refund of 
Court-fee originally paid — Competency—Poiuer 
of Court to refund. 

A plaintiff whose plaint is rejected for non¬ 
payment of deficit Court-fee within the time fixed 
by the Court is not entitled to an order of refund 
of the Court-fee paid by him originally on his 
plaint. There is no specific provision for refund 
in such a case, and the Court has no inherent 
jurisdiction to refund the Court-fee in such a 
case. (Harries and Allsop, JJ.) Ramakant 
Patak v. Murlidhar Pande. 1937 A.W R 389 
=1937 A.L.J. 481=10 R.A. 107=1937'ALR 
664=170 I.C. 483=A.I.R. 1937 All. 505. ' 

- Refund of excess fee—Procedure. 

The District Court, as a Court of appeal, is not 
entitled to issue an order of refund of excess of 
Court-fees paid on the memorandum of appeal. 
Recovery of excess amount paid is a matter 
between the party concerned and the Revenue 
authorities. All that the District Court can do is 
to certify that in its opinion the amount paid by 
the appellant is in excess of the amount required 
by law. Armed with the certificate the party may 
go to the Revenue authorities and claim a refund 
from them. The certificate is however merely the 
expression of the opinion of the Court which the 
executive orders of the Government of Burma 
require to be obtained where any person desires 
to make an application to the Revenue authori- 

refund of the fees paid in excess 
Wackney J.) U Po Tore z/. U Lu Gyi. 164 I.C. 
639_9^RJL 115—A.I.R. 1936 Rang. 352. 
——Reftoid—Inherent jurisdiction of Court. 

The Court has inherent jurisdiction to order a 

fti^ n th- £ Q OUr i t 7 fee i^ Ven -i in cases which do not 
fall within Ss. 13, 14 and 15, Court-fees Act. 

Where there has been no real trial of the main 

issues involved in the case in both the Courts 

below, the appellant is Entitled to a refund of 

Court fee paid by him in the lower appellate 

Court on the memorandum of appeal (Ahrful 

Rashid, J.) HariRam & Sons o hay 

41 P.L.R. 796=A.I.R. 1939 L a h. 257. ’ ’ 

——Suit for possession—Property intended to 
be dedicated. 

A mere intention to dedicate property for reli¬ 
gious purposes is not sufficient to convert that 

Q. D .—148 
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property into religious property. Court-fee to be 
P* 1 , * or recovery of possession of such property 
will be ad valorem. (Mackney , J.) Daw Sein v. 

178 I.C. 232=11 R R. 219=A.I. 
K. 1938 Rang 303. 

Suit or appeal in forma pauperis —Review 
of judgment in—Application for—Court-fee—I f 
payable. See CP. Code, O. 33. R. 8 and O. 44, 
R. 1. 40 C.W.N. 1407. 

Trade-mark—Suit for its infringement — 
Non-payment of court-fee in respect of relief of 
injunction claimed— If fatal to suit— Proper order 
—Prayer for destruction of copied labels—Court- 
fee thereon— If payable. 

If in a suit for infringement of a trade-mark 
the plaintiff has not paid any Court-fee in respect 
of the relief of injunction claimed by him the 
defect is not fatal to the suit. The Court may 
order in such a case that the plaintiff shall not be 
permitted to take out execution in respect of the 
permanent injunction without paying the Court- 
fee. A prayer for the destruction of the copied 

labels is not really a prayer for any new relief. 
It is only ancillary to the relief of permanent 
injunction and as such has no separate value. 
Therefore no Court-fee is due thereon. (Moham¬ 
mad Ahmad Khan, C.J.) Kamlapat Ghasipam 
v. Bhukabhal Naraindas. 188 I.C. 462. 


——Value for purposes of—Appeal against 
order making decretal amount recoverable from 
certain property. 

Where a decretal amount has been ordered to 
be recovered from a certain property and an 
appeal is preferred to get that property released 
from the liability, the value for the purposes of 
court-fee would be the price of the property or 
the decretal amount whichever is less. (Almond, 
J -C. and Mir Ahmad, /.) B; Sundar Singh v. R. 
B. Makhan Singh. 176 I.C. 319=11 R. Pesh. 
5=A.I.R. 1938 Pesh. 38 

COURT-FEES ACT (VII OF 1870)—Proce¬ 
dure—Appeal liable to ad valorem Court-fee but 
r°t, valued as such— Ad valorem fee—When to 
be levied If to be before admission of appeal. 
See Court-Fees Act, S. 7 (,V) ( c ) and (v). 18 

1.43o. 

- —Rules of construction—Language of plaint 
L°urt-Fefs — Ascertainment of. 1937 O 
W.N. 1186=A.I.R, 1938 Oudh 1 (F.B ). 

Finality ** ^ co t >e Decision of Taxing Officer — 

The decision of the Taxing Officer of the High 
Court holding that ad valorem fees are payable 
in respect of a matter is final under S. 5 of the 
Lourt-hees Act and final for every purpose and 

cannot be impeached before the Court at the time 
ot the hearing. 

Venkatasubba Rao, O.C.J. —S. 5, like several 
other sections, is undoubtedly defective, as it 
makes no provision for the Taxing Officer being 
compelled to refer the question to the Judce of 
the Court. (Venkatasubba Rao, O. C. J and 
Harwtll, J.) Kantheeswaram Ekanathalinga- 
swami Ron., In re. I.L.R. (1937)Mad. 284= 

12 5 t * £* 972=9 R.M. 317=1936 M.W.N. 1081= 
44L.W. 763=A.I.R. 1937 Mad. 46=71 M.L.J. 

” * / • 

-- s - 5 —Reference under—Taxing Judge — 

Powers of—Appeal held liable to ad valorem 
Court fee—Power to criticise procedure of triat 
Court in not levying ad valorem Court-fee. 
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It is not within the province of a taxing Judge 
of the High Court under S. 5 of the Court-Fees 
Act to say whether the trial Court ought to have 
required payment of ad valorem Court-fee before 
the trial of the suit, while holding that an appeal 
in that suit is liable to ad valorem Court-fee. 
{James, J.) Nandkishore Kumar v. Achambir 
Kumar. 16 Pat. 491=18 Pat.L.T. 438=1937 
P.W.N. 532=170 I.C. 959=3 B.R. 780=10 R.P. 
156 (2)=A.I.R. 1937 Pat. 514. 

-Ss. 5 and 11 (as amended by Madras Act 

V of 1922)— Suit for possession—Omission to 
claim future mesne profits—Application for 
amendment—Rejection—Appeal by defendant — 
Memo, of objections by plaintiff claiming future 
mesne profits — Court-fee—If payable—Decision 
by taxing officer levying ad valorem court-fee — 
Finality—Right to refund order from Court. 

The plaintiff in a suit having omitted to claim 
future mesne profits, subsequently applied for 
permission to amend his plaint by including a 
claim therefor, but the application was rejected. 
Against the decree for possession the defendant 
appealed to the High Court and the plaintiff filed 
a memorandum of objections claiming future 
mesne profits, but, his contention that no court- 
fee was payable on the claim for mesne profits 
was overruled by the Taxing Officer, who held 
that ad valorem court-fee was payable on the 
amount claimed. At the time of the hearing of 
the appeal, plaintiff questioned the decision of 
the Taxing Officer and claimed refund of the 
amount of court-fee paid by him on the claim 
for future mesne profits. 

Held , (1) that no court-fee was payable in 
Tespect of claim for future mesne profits, and 
under S. 11 of the Court-Fees Act, as amended in 
Madras, no court-fee is payable in respect of 
future mesne profits before the final decree is 
passed, a claim to mesne profits being in respect 
of a cause of action not arising at the date of the 
suit, although the Court is empowered to grant 
the same by way of exception to the general rule 
and that the decision of the taxing officer was 
therefore wrong; (2) that under S. 5 of the 
Court-Fees Act, the decision of the Taxing 
Officer had become final for every purpose and 
could not be impeached before the Court at the 
time of the hearing of the appeal and the Court 
could not consequently make an order granting 
a refund of the court-fee paid. 

Horwill, J .—The various sections of the Court- 
Fees Act apply not only to suits but to appeals 
also. All the High Courts have always taken it 
for granted that appeals are valued in the same 
way as suits- {Venkatasubba Rao, O.C.J. and 
Horwill, J.) Kantheeswaram Ekanathalinga- 
swami Covil, In re. I.L.R. (1937) Mad. 284= 
165 I.C. 972=9 R.M. 317=1936 M.W.N. 1081= 
44 L.W. 763=A.I.R. 1937 Mad. 46=71 M.L.J. 
677. 

- S. 5 —Taxing officer of High Court—Juris¬ 
diction—Court fee payable in Courts below — 
Jurisdiction to decide. 

The jurisdiction of the taxing officer of the 
High Court is confined to the question of court, 
fee on the memorandum of appeal in the High 
Court only and he cannot decide the question of 
proper court-fee payable in the Courts below. 
That has to be decided by the Court itself. 


>IGEST, 1936—1940 

COURT-FEES ACT (1870), S. 7. 

{Courtney-Terrell, C.J. and Dhavle, J.) Nokhe 
Lal Jha v. Rajeshwari. 3 B.R. 14=165 I.C 
213=9 R.R. 161=17 Pat.L.T. 677=1936 P.W.N. 
689=A.I.R. 1937 Pat. 141. 

7 r~Ss. 5 and 3 — Reference , when competent — 
Insolvency Rules {Calcutta), R. 204—Fees pres¬ 
cribed by if covered by S. 3—Presidency Towns 
Insolvency Act, S. 112. 

Before S. 5 of the Court-fees Act can be 
applied, it must be shown that the subject-matter 
of the reference is a fee covered by S. 3 of the 
Act. A reasonably wide construction must be 
iven to S. 3 and if a particular fee could have 
een imposed under the High Courts Act or the 
Government of India Act, it is payable in virtue 
of the power conferred by that Act within the 
meaning of the section, even although the High 
Court purported to impose the fee under a power 
derived from some other source. R. 204 of the 
Insolvency Rules (Calcutta) made under S. 112 
of the Presidency Towns Insolvency Act could 
have been made by the High Court under the 
powers conferred on it by S. 15 of the Indian 
High Courts Act and the fees prescribed thereby 
are accordingly covered by S. 3 of the Court- 
Fees Act. {Panckridge, J.) Official Assignee 
of Calcutta, In the matter of. I.L.R. (1939) 1 
Cal. 56=178 I.C. 797=11 R.C. 432=42 C.W.N. 
1146=A.I.R. 1938 Cal. 755. 

- S. 6 — Document not properly stamped—If 

nullity. 

A document not properly stamped is not a 
nullity. {Nasim Ali, J.) Jitendranath Ray v. 
Jnanada Kanta Das Gupta. 167 I.C. 265=9 
R.C. 672=A.I.R. 1936 Cal. 277. 

-S. 6—Power and duty of Court under — 

Suit ostensibly appearing to be one but in sub- 
stance different — Court's power to go into allega¬ 
tions in plaint and demand additional Court-fee. 

It is always open to the Court to find out by 
looking into the allegations in the plaint in a suit 
whether or not the suit is really what it purports 
to be and whether the Court-fee paid is sufficient. 
In fact it is a duty cast upon the Court under S- 6 
of the Court-fees Act; and if it finds that the 
suit in substance is not what it ostensibly appears 
to be but one requiring a larger Court-fee, it can 
demand additional Court-fee. {Harries and 
Rachhpal Singh, JJ .) Kailash Narain v. Gopi 
Nath. I.L.R. (1937) All. 703=1937 A.L.J. 562 
=1937 A.W.R. 480=1937 R.D. 346=171 I.C. 
177=1937 A.L.R. 810=10 R.A. 238=A.I.R. 
1937 All. 411. 

- S. 7 —Order awarding interest on decretal 

amount to be refunded under S. 144, C. P. Code — 
Appeal claiming additional interest — Cross-objec¬ 
tion praying for reduction — Court-fee payable. 

Where an appeal is filed against an order of the 
trial Court awarding interest on the decretal 
amount to be refunded under S. 144, C- P- Code, 
claiming additional interest, the Court-fee paya¬ 
ble is ad valorem coHirt-fee on the amount 
claimed. So also where the opposite party mak¬ 
ing the refund files a cross-objection praying for 
reduction of the interest awarded by the trial 
Court, it must pay ad valorem Court-fees on tne 
interest sought to be reduced. ( Middle ton, J- ^ ■ 
and Mir Ahmad, A.I.C.) Kala Ram /C 

National Bank, Ltd. 9 R. Pesh. 101=1,67 
879=A.I.R. 1937 Pesh. 3. 
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- — — S. 7 (i,— Applicability—Suit for declara¬ 
tion that plaintiff is sole owner of G. P. Notes not 
yet mature. 

A suit to obtain declaration that the plaintiff is 
the sole and exclusive owner of G. P. Notes 
which are not mature for payment is not a suit 
for recovery of money. As such S. 7 (*) does not 
apply to such a suit. (Tek Chand and Abdul 
Rashid, JJ.) Narindar Singh v. Kuldip Singh. 
188 I.C. 461=13 R.L. 36=A.I.R. 1940 Lah. 26. 
- S. 7 (1)— Sub-mortgage—Suit by sub-mort¬ 
gagee impleading original mortgagor also — 
Prayer for sale of the properties mortgaged under 
original mortgage—Court-fee payable—Original 
mortgage amount or sub-mortgage amount. 

A sub-mortgagee suing for sale of the pro¬ 
perties mortgaged to his mortgage, i.e., the 
original mortgagee, impleading the original mort¬ 
gagor, is in effect asking for a decree for the 
amount due under the original mortgage, though 
as sub-mortgagee he is entitled only to a portion 
of the said amount under S. 7 ( 1 ) of the Court- 
Fees Act he must pay court-fee on the amount 
due and under the original mortgage and not on 
the amount due under the sub-mortgage. ( Ven - 
kataramana Rao, J .) Vellayan Chettiar v. 
Mahalinga Pattan. 173 I.C. 781=10 R.M. 634 
=1937 M.W.N. 1040=A.I.R. 1938 Mad. 30= 
<1938) 1 M.L.J. 171. 

-Ss. 7 (i) and 11— Suit for taking accounts 

of assets and income of family for partition of 
outstandings — Suit is not governed by S. 7 (i). 

A suit for taking of accounts of the assets and 
income of the joint family property for the pur¬ 
poses of partition of the share of the outstand¬ 
ings after taking accounts, is not a claim for 
money governed by S. 7 (i), so far as the assets 
of the family or even such funds as may be 
found to be in the possession of the defendants 
on the taking of the accounts are concerned, and 
the Court cannot refuse to accept the plaintiff’s 
valuation even on the ground that it is arbitrary. 
Nor can the fact that the father of the plaintiff 
executed a release deed, which is sought to be set 
aside, detract from the nature of the suit, pro¬ 
vided the prayer for setting aside the release deed 
has been separately valued and court-fee paid 
thereon. ( Varadachariar , J.) Rangaswami 
Chetti v. Gopala Chettiar. 165 I.C. 412 (2) = 
9 R.M. 246=1936 M.W.N. 401=A.I.R. 1936 
Mad. 562. 


--S. 7 (i) and (iv) (f)— Applicability—Suit 

for accounts—Reference to letter by defendant 
stating specific sum due — Court-fee. 

In a suit for accounts, the mere fact that the 
plaintiff refers in the plaint to the account sent by 
the defendant wherein it is stated that a specific 
amount was remaining in the hands of the de¬ 
fendant, would not convert the suit into a suit for 
recovery of a specific sum of money stated in the 
letter so as to be chargeable to court-fee on that 
amount. (Varadachariar , /.) Mahomed Hussain 
v. Sheikh Muhammad Malumiar. 163 I C 
822=9 R.M. 70=A.I.R. 1936 Mad. 525. 

---S. 7 ( 1 ), (iv) (f) and (v)— . Applicability— 

Suit for accounts of management—Claim for re¬ 
covery of specific item of money alleged to have 
been misappropriated—Claim to recover as trust 
property—Lands purchased by manager in his 
name with funds belonging to plaintiffs—Court - 
fee. 


The plaintiffs sued their maternal uncle who 
was in management of their property for several 
years, substantially, for an account of his 
management. The plaint in particular recited an 
item of mismanagement or improper conduct, 
alleging that the defendant had misappropriated 
amount due under a promissory note, by des¬ 
troying the same and getting other notes in bis 
name and in that of another. It was also alleged 
that he had taken a sale deed of certain lands in 
his name in satisfaction of a debt due to them 
from the vendor, and it was claimed that the 
plaintiffs were entitled to the possession of the 
lands and mesne profits on the footing that the 
defendant must be held to have made the pur¬ 
chase as a trustee for them. 

Held, that so far as the claim for an account 
was concerned, C 9 urt-fee was payable as on a 
suit for accounts, including the specific item of 
the amount due under the promissory note, and 
that the latter claim could not be treated as an 
ordinary money claim under S.7 (1) of the Court- 
Fees Act; that the prayer for possession of the 
lands was not an alternative prayer, but one for 
a distinct and separate relief and had to be valued 
under S. 7 (v) of the Act. A person might hold 
property in trust for another, but if the latter 
sues for possession, he must pay Court-fee there¬ 
on and the claims could not be said to be included 
in the claim for accounts. ( Varadachariar , J ) 
Madhava Sarma v. Seshagirirayadu. 160 I.C. 
935=8 R.M. 729=1936 M.W.N. 118=43 L.W. 
300=A.I R. 1937 Mad. 235=70 M.L.J. 292. 

- -S. 7 (ii) — Applicability—Claim for arrears 

of maintenance and for declaration of rate at cer¬ 
tain rate—Alternative prayer for corpus of fund 

from which maintenance payable in case Court so 
held — Court-fee — Payable. 

The plaintiff in a suit prayed that her rights to 
the benefits created by a deed of settlement in 
favour of her deceased husband might be establi¬ 
shed. Under the deed a sum of Rs. 10,000 was 
set apart as trust fund, the interest of which was 
to be paid by the settlor to the plaintiff's husband, 
at the rate of Rs. 50 per month. The plaintiff 
further prayed for the recovery of Rs. 650 being 
the arrears of the amount of Rs. 50 for 13 months, 
^fernativdy. she claimed the amount of Rs. 
10,000 if the Court held the corpus was payable or 
for Rs. 50 per month, if she was held entitled to 
interest only, during the lifetime of the defen¬ 
dant-settlor. 

.Held, that the suit was not for Rs. 10,000 
simpliciter, so as to be liable to ad valorem court- 
fee on Rs. 10,000, but that it fell under S. 7 (11), 
Court-Fees Act, and court-fee was payable on Rs. 
6,650, t.e., Rs. 650, being the arrears, and Rs. 6,000 
being ten times the amount claimed per annum. 
(.Madhavan Nair, J, on a difference of opinion bet¬ 
ween Varadachariar and Burn, JJ.) Neelamma 
v. Mareppa. 163 I.C. 471=9 R.M. 10=1936 M. 
W.N. 600=43 L.W. 742=A.I.R. 1936 Mad. 388 
=70 M.L.J. 128. 

--S. 7 (ii)--Applicability—Application to 

Revenue Officer under S. 105, B. T. Act, raising 
issues under S. 105-A—Court-fee on—Value of 
subject-matter—Determination. See B T. Act 
S. 105. 40 C.W.N. 1149. 

-(as amended in Bihar and Orissa), S. 7 

(in) (iv) (c) and (v)— Scope and effect—Suit for 
partition—Allegation that share allotted at prior 
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partition was of less value than that to which he 
was entitled — Court-fee payable —Ad valorem 
co urt - fee—Valua tion. 

In Bihar and Orissa, so far as a partition suit 
happens to be actually in the nature of a title suit, 
ad valorem court-fee is payable by the plaintiff, 
whether the suit is regarded as governed by S. 7 
(Hi) or S. 7 (v). It makes no practical difference 
whether the suit is to be regarded as a suit for 
declaration with consequential relief falling under 
S. 7 (iv) (c) t or a suit for possession of movable 
and immovable property governed by S. 7 (iii) 
and (v), since in the Court in Bihar and Orissa, 
where the consequential relief sought is recovery 
of possession of land the plaintiff is not permitted 
to value the land at a lower rate than would be 
assessed under S. 7 (v). Plaintiff sued for parti¬ 
tion that a partition effected by his uncles was 
unfair inasmuch as he had been allotted some 
property which did not belong to the joint family 
of which he had been a member, some other pro¬ 
perty allotted to him had been overvalued and 
certain bad debts had been made over to him. He 
stated that he was in possession of what purport¬ 
ed to be his share in the property, but that the 
same was of less value than the property to which 
he was entitled. He wanted the unfair partition, 
which was effected by an unregistered deed and 
chittas to be set aside and that his proper share 
allotted to him. He paid a court-fee of Rs. 15 on 
his plaint, it was alleged in the plaint that the 
share allotted to him and of which he was in pos¬ 
session was in deficit by Rs. 8,775. 

Held , that the plaintiff should pay ad valorem 
court-fee on the amount of Rs. 8,775 which was 
the amount by which his share in possession was 
in deficit of the share which he claimed, but that 
he need pay such court-fee on the value of the 
whole property which would fall to his share. 
(James and Rowland, JJ.) Sital Prasad Sah v. 
Ramdas Sah. 18 Pat. 267=183 I.C. 281=5 B. 


1939 Pat. 274. 

- S. 7 (iv) —Construction and scope—If must 

be read with O. 7, R. 11 (b), C. P. Code. 

S. 7 (iv), Court-Fees Act, must be read with O. 
7, R. 11 (b), C. P. Code. S. 7 (iv) simply means 
that the relief sought is to be valued in plaint or 
memorandum of appeal by the plaintiff. A.I.R. 
1933 Sind 322; A.I.R. 1931 Sind 15 and A.I.R. 1934 
Cal. 448, Rel. on. (Davis, J.C. and Rupchand 
Bilaram, A J.C.) In the matter of Court-fees. 161 

I. C. 384=8 R.S. 143=A.I.R. 1936 Sind 25. 
-Ss. 7 (iv) and 8 (c) —Declaratory suit pray¬ 
ing consequential relief—Valuation by plaintiff — 
Revision—Power of Court. 

S 7 (iv) of the Court-Fees Act is subject to the 
provisions of S. 8 (c) of the Court-Fees (Bengal 
Amendment) Act, 1935. If, therefore, in a suit to 
obtain a declaratory decree in which consequen¬ 
tial relief is prayed, the plaintiff puts an entirely 
unreasonable valuation on the consequential re¬ 
lief, this valuation may be revised by the Court by 
adopting the procedure laid down under S. 8 (c) 
of the Court-Fees (Amendment) Act. (Edgley. 

J. ) Shaista Banu Choudhurani v. Faizunnessa 
Khatun Choudhurani. 68 C.L.J. 144. 

—-S. 7 (iv) and Sch. II, Art. 17 (iii)— Ap¬ 

plicability-Declaration and injunction. 

Sch. II, Art. 17 (*tt). Court-Fees Act, only ap¬ 
plies when no consequential relief is sought where 
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consequential relief by way of injunction is asked 
tor then b. 7 (tv) applies and ad valorem court- 
tee on the value of the claim has to be paid, a 
single valuation covering both declaration and in¬ 
junction. (D. R. Norman.) Pukh Raj v. Ram 
Jeewan. 1939 A.M.L.J. 80. 

I • 7 ( iv ) (a)—Applicability—Suit for re¬ 
turn 01 mortgage bond with endorsement of full 
satisfaction If one for movable property— 

Court-fee. Court-Fees Act, S. 7 (ix) ano 
(x). 63 Cal. 657. 

——(as amended in Madras), S. 7 (iv) (a) and 
(b),(v) and Sch. II, Arts. 17-A (1) and 17-B— 
Applicability-Suit for partition by minor Hindu 
coparcener—Prayer for partition and separate pos- 
sess ion of share free from all alienations and debts 
challenging same as not binding on him—Decrees 
also impeached as not binding—Prayers for ac¬ 
count and for appointment of interim receiver — 
Court-fee. 

A Hindu minor, by his mother as next friend, 
brought a suit for partition against his father 
and three brothers, impleading as parties to the 
suit twenty strangers, either as alienees of family 
properties or as creditors of the family, alleging 
that the alienations and debts in question were 
not binding on the family. The reliefs claimed in 
the plaint were ( 1 ) an account of the family pro¬ 
perties, ( 2 ) partition by metes and bounds and 
possession of the plaintiffs share, (3) appointment 
of an interim receiver, (4) costs of the suit, and 
(5) such further and necessary reliefs- The plain¬ 
tiff valued his share at Rs. 40,000but paid a court 
fee of only Rs. 100 under Art. 17-B of Sch. II of 
the Court-Fees Act, as amended in Madras. 

Held, ( 1 ) that in respect of the general relief 
for partition and separate possession of his share. 
Art. 17-B of Sch. II of the Court-Fees Act cor¬ 
rectly applied and the court-fee of Rs. 100 was 
therefore the proper court-fee, as S. 7 (iv) (b) of 
the Court-Fees Act would not apply to a suit for 
1 partition by a member of a joint family who was 
still in joint possession ; ( 2 ) that in respect of the 
transactions which the plaintiff challenged(though 
he4id not ask for specific reliefs in respect of the 
same), the plaintiff ought to pay Court-fee in ac¬ 
cordance with the relief which he actually sought; 

in other words, he must pay court-fee under S. 7 

(v)of the Court-Fees Act, as he was in effect ask¬ 
ing that the alienations where possession has 
passed to the alienees be set aside and he be 
placed in possession of his share of the properties 
alienated; (3) that in respect of the decrees pass¬ 
ed in suits in which he had been eo nomine im¬ 
pleaded as a party, he had to pay court-fee 
according to S. 7 (iv) (a) of the Court-Fees Act, 
as he must be held to have impliedly asked for a 
cancellation of the decrees; he must therefore 
pay ad valorem court-fee on the amount of the 
decrees and not merely on his share fraction as 
his liability, is for the full amount though limited 
to the extent of his share in the family assets. It 
made no difference that the plaintiff was a minor 
or merely a junior member; (4) that the plaintiff 
was not liable to pay a separate court-fee on h»s 
prayer for the appointment of a receiver as the 
relief was entirely of an interlocutory character. 

Per Abdur Rahman, J. —(1) that as regards the 

other creditors impleaded, the plaintiff col f £, n ; n , 
be called upon to pay any additional court-sec 
respect of the transactions challenged, an 
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would be for the respective defendants to establish 
their right to rank as creditors when account was 
taken; ( 2 ) that the prayer of accounts should be 
taken as equivalent to a prayer for a declaration 
that the debts and alienations are not binding on 
the plaintiff, and such a prayer for a declaration 
could not be regarded as either superfluous or 
ancillary. The plaintiff should therefore pay 
court-fee as for simple declarations under Art. 
17-A (1) of Sch. II of the Court-Fees Act. 
{Leach, C. J., Pandrang Row , Abdur Rahman, 
Krishnaswami Ayyangar^and Patanjali Sastri, JJ.) 
Ramaswami Aiyangar v. Rangachariar. I L R 
(1940) Mad. 259=186 I.C. 494=12 R.M. 645= 
1940 M. W. N. 126=A.IR. 1940 Mad. 113= 
51 L.W. 11 = (1940) 1 M.L.J. 32 (F.B.) 

-(as amended by United Provinces Court- 

Fees Amendment Act), S. 7 (iv) (a) - Decla¬ 
ration and consequential relief—Computation of 

court-fee. 

When along with a declaratory relief there is 
sought some consequential relief in respect of im¬ 
movable property, but such relief is not capable 
of valuation in money, then court fee should be 
paid as if the relief was one for possession of im- 
movable property. ( Zia-ul-Hasan and Yorke 1 
JJ.) Janet Anna Bonarjee v. The United Pro- ! 
vinces of Agra and Oudh. 15 Luck. 415=186 I 
C. 671 = 12 R.O. 326=1940 A W.R. (C C ) 122— 
1940 O.W.N. 223=1940 O A. 212=1940 OLR 1 
141=A.I.R. 1940 Oudh 249. * * ! 

—— s 7 (iv) (a), (ix) and (x)— Applicability— 

Suit to declare assignment of mortgage by mort¬ 
gagee fictitious and to direct defendants to deliver 
up bond to plaintiff with endorsement of dis- I 
charge—Allegation of adjustment and payment— 
Suit—If one for redemption—Court-fee. 

The plaintiff in a suit alleged that he owed the 
father of defendant No. 1 Rs. 10,000 for which he 
executed a mortgage bond to him, that there I 
were payments in part and also an adjustment , 1 
that defendant No. 1 granted some remissions 
and agreed to release the mortgage and deliver 
up the bond on payment of Rs. 7,200 only, that 
plaintiff had paid all but Rs. 300 and that on ten¬ 
dering Rs. 300 the defendant No. 1 refused to 
accept it and deliver up the bond, that defendant 
No. 1 subsequently assigned the mortgage to de¬ 
fendants. 2 to 4. The plaintiff challenged this assi¬ 
gnment and prayed for a declaration that the said 
assignment was fictitious and prayed that defen- 
dant No. 1 may be directed to receive Rs. 300only 
and to deliver up the mortgage bond to the plain¬ 
tiff with an endorsement of satisfeation. He alter- 

a? E raye( J the assignment were 

found to be real, the defendants 2 to 4 may be 

directed to receive the sum of Rs. 300 and to de¬ 
liver up the bond to the plaintiff with an endorse- 

r Ct -i°! 5 ' also P ra y ed that, if 
the defendants failed to do so within a time to be 

fixed by the Court the Court might make the said 

endorsement on the bond and return it to the 
plaintiff. 

Held, reading the plaint as a whole, that the 
suit was in substance a suit for redemption and fell 
under S. 7 (ix) and the suit must be valued at the 
mortgage amount (Rs. 10,000) both for purposes 
of court-fee and for purposes of jurisdiction, and 
■that advalorem court-fees must be paid on that 
amount. 

Held further, that the suit did not fall under S. 
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7 {iv) {a) or under S. 7 (x). (R. C. Mitter, J.) 

Mahomed Eshaque Mia Chowdhury v. Ananda 

£> H A N «? A xt S ^ ha 164 1 c - 1042=9 R.C. 325= 
40 C.W.N. 90=62 C.L.J. 405. 

S. 7 (iv) (b) and (c)— Suit for partition — 

1 lea by defendant that part of property does not 
belong to joint estate—Court-fee payable on 

? a ! nt, ,^ D Cou ? T ‘ FFFS Act ' Sch. II. Art. 17 
( vt). 1937 Rang.L.R. 447. 

——S. 7 (iv) (b) and Sch. II, Art. 17 (vi) — 
Relative applicability. 

S. 7 (iv) (b) of the Court-fees Act will not 
apply to cases where the plaintiff is in joint 
possession of the joint family property but it 
must apply to cases where he is out of possession 
of it and seeks partition. In the former case the 
court fee is levied under Art. 17 (vi) of Sch. II. 
(Thomas, C.J. and Radha Krishna, J.) Uukca 
Bux Singh v. Ambika Bux Singh. 15 Luck 76 

ll l = l2 R ° 102=1939 O.L.R. 607= 
1939 O.W.N. 1055=A.I.R. 1940 Oudh 47. 

—— s . 7 (i v) (b) and Sch. II, Art. 17 (vi)- 
suit by Mahomedan co-owner in joint possession 
for partition — Court-fees. 

Where there is a jointness of title, each copar¬ 
cener is in possession of every portion of the 
joint property while his share is not defined and 
in such cases the change in the mode of enjoy¬ 
ment is not capable of assessment in terms of 
money and therefore the residuary Art. 17 be¬ 
comes applicable. Such jointness of title can or¬ 
dinarily exist in the case of a coparcenary pro¬ 
perty only, but where the shares of co-owners are 
known and ascertained, a suit for partition is 
virtually a suit to enforce a right to a share in 
joint family property. Under the Mahomedan 
Law the share of each member of the family in 
the family property is specific and is known and 
the title of one member of such family is not 
joint with that of any other member. Hence a 
suit by a Mahomedan co-owner in joint posses¬ 
sion against the co-owners for possession by par¬ 
tition and separation of his share is a suit for the 
enforcement of that share which he claims in 
the family property under the Mahometan 

7u\ V ' - The su, 5 therefore falls under S. 7 (iv) 
(b) an q not under Art. 17 (vi) of Sch. II. (Ad¬ 
dison and Ram Loll. JJ.) Nisar Ali Khan „ 

N a w a z i s h ali Khan. 18 6 I.C. 328=12 R L 388 
—A.I.K. 1939 Lah. 568. 

——S. 7 (iv) (b) and Sch s II, Art. 17 (vi) — 
Suit for partition of joint family property—Plaint 
° J0tnt Possession of parties — Court-fee 

Where the S uit i S for partition of properties 
alleged to belong to a joint family, of which the 

ar ? sa, , d • to members, and which are 
st / *d ,n the plaint to be in the joint possession 
0t U p ^ rt,es > a fix ed court-fee of Rs. 10 is en- 
°H£h and no ad valorem court-fee need be paid. 
(Iek Chand, /.) Ram Narain Kaul v. Bishan 
Ran£ 179 I.C. 710=11 R.L. 610=40 P.L R 2= 
AIR. 1938 Lah. 321. 

1 (iv) (b) and (c) (iv-A) and (v) as 


amended by Madras Act V of 1922 )—Applicabi- 
1 j L utt J>y Hindu sons for partition by metes 
and bounds and for separate possession—Allega- 

%°'\°fP r ' or Potion— Claim to avoid sale-deed 
by father — Court-fee. 

Two Hindu sons filed a suit against their step¬ 
brothers and step-mother for a declaration that 
the properties in suit were the undivided anc e s- 
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tral properties of the family and that a sale-deed 
executed by their father in favour of their step¬ 
mother was invalid, and they prayed for separate 
possession of their shares after a partition by 
metes and bounds. They also alleged that there 
was a prior registered partition deed and that the 
sale-deed in favour of the step-mother was in¬ 
tended merely for the purpose of concealing the 
properties from them at that partition. 

Held , that S. 7 ( v ) of the Court-Fees Act 
governed that suit and that it did not fall under 
S. 7 (iv) ( b ) and ( c) or under S. 7 (iv-A). 
(Varadachariar, J.) Sellammal v. Jothimani 
Nadar 161 I.C. 679=8 R.M. 851=43 L.W. 582 
=1936 M.W.N. 148=A.I.R. 1936 Mad. 411=70 
M.L.J. 398. 

__S. 7 (iv) (b) and (v)— Applicability<— 

Hindu co-parcener—Suit for Partition-Allegation 
that family joint and undivided — Absence of 
specific allegation of plaintiff's possesison and en¬ 
joyment—Court-fee payable. 

Where in a suit for partition of joint family 
property, the plaintiff alleges that he is a copar¬ 
cener, that is enough to show plaintiff's joint 
possession, because the possession of one copar¬ 
cener must be deemed to be possession on behalf 
of all. A suit for partition must consequently be 
valued S. 7 ( iv) (b) of the Court-Fees Act, when 
there is no allegation in the plaint that the plain¬ 
tiff has been ousted from possession of the joint 
family properties. And where a plaintiff alleges 
that the family has continued joint Court-fee 
has to be calculated on the basis of that allega¬ 
tion and the suits fall under S. 7 (iv) (b). The 
suit does not fall under S. 7 (v) of the Court- 
Fees Act merely because the plaintiff does not 
specifically allege joint possession or enjoyment. 
(Venkataramana Rao , J.) Kotilingam v. Satya- 
narayanamurthi. 45 L.W. 541=1937 M.W.N 
613=10 R.M. 412=171 I.C. 940=A.I.R. 1937 

Mad. 606. 

-S.7 (iv) (c) 

Applicability. 

Cancellation of document. 

Consequential Relief. 

Declaratory Suit. 

Injunction. 

Power of Court. 

Valuation. 

-S. 7 (iv) (c)— Applicability. 

Applicability—Ex-communicated member 


of caste—Suit for declaration of illegality of 
resolution ex-communicating him and of plain¬ 
tiff’s right to enjoy caste property in common— 
Prayer for permanent injunction restraining 
caste members from obstructing plaintiff’s en¬ 
joyment of caste properties—Valuation for court- 
fee and jurisdiction. See Suits Valuation Act, 
S. 8. 41 Bom.L.R. 425. 

-Suit to declare plaintiff’s right to recover 

dower debt from certain waqf property. See 
Court-Fees Act. Sch. II, Art. 17 (m) and S. 7 
(iv)(c). 1939 O.W.N. 152 

- Suit for declaration that debt conciliation 

agreement is without jurisdiction and not btndtng. 

A claim to have a registered agreement enter¬ 
ed into before a Debt Conciliation Board, de¬ 
clared invalid, is equivalent to have it adjudged 
void or voidable and would therefore fall under 
S. 39 of the Specific Relief Act under which the 
Court may adjudge the document void or void- 
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able and order it to be delivered up and cancelled. 
In such a case the plaintiff must be deemed to 
have asked for the relief which the Court can 
grant under S. 39 of the Specific Relief Act and 
this amounts to consequential relief and hence 
the suit would fall under S. 7 (iv) (c) of the 
Court-Fees Act. ( Pollock , J.) Baboo Raja 
Wasta v. Sadashiv. 1940 N.L. J. 96. 

-S. 7 (iv) (c) and (y)— Applicability — Suit 

for possession of share in village—Allegation 
that plaintiff is brother of last male holder and 
that defendant is in wrongful possession — 
Court-fee payable — Declaration—Prayer for—If 
necessary. 

S. 7 (iv) (c) of the Court-Fees Act has applica¬ 
tion to declarations properly so called and has no 
reference to the kind of declaration in the sense 
of finding a fact as to the plaintiff's title neces¬ 
sary for granting a decree for possession. It is 
not in the least necessary for a plaintiff in a suit 
for possession to claim a declaration. A suit for 
possession of a share in a certain village alleging 
that the plaintiff is the brother of the last male 
holder and that the defendant is in wrongful pos¬ 
session, the proper court-fee is that prescribed by 
S. 7 (v) of the Court-Fees Act. The suit is one 
purely for possession and no declaration is 
required. It is not necessary that the plaintiff 
should also pay Court-fee under S. 7 (iv) (c). 
(Agarwala, J.) Brij Behari Prasad Singh v. 
Jahnavi Prasad Singh. 21 Pat.L.T. 609. 

-(as amended in Bihar and Orissa), S. 7 

(iv) (c) and Sch. C, Art. 17 ( \i\)—Appli¬ 
cability—Hindu reversioner—Suit to declare in¬ 
valid alienations by widow—Application for and 
granting of interim injunction to restrain 
further alienations—Nature of suit—Court-fee 
payable. 

Plaintiff, a Hindu reversioner, brought a suit 
claiming -a declaration that the 1st defendant, the 
widow of the last male owner, had only a limited 
interest of a Hindu widow in the inheritance and 
that certain alienations made by her in favour of 
the other defendants in the suit were without 
legal necessity and would not enure beyond her 
lifetime and would not bind the reversionary 
body. He paid a court-fee of Rs. 15 on his plaint. 
During the course of the suit, the plaintiff ap¬ 
plied for and obtained an interim injunction to 
restrain the widow from making further aliena¬ 
tions. The question as to the sufficiency of the 
Court having been raised the Court ordered the 
plaintiff to pay ad valorem court-fee on the 
ground that the suit was one for a declaration and 
consequential relief. 

Held, in revision, (1) that the suit was one 
merely for declaration and therefore ad valorem 
court-fee was not leviable; (2) that the ominus 
relief clause did not make the plaint one for a 
declaration and consequential relief ; (3) that the 
fact that the plaintiff applied for and obtained an 
interim injunction in the course of the suit did not 
have the effect of changing the real nature of the 
suit, though the injunction ought never to have 
been applied for or granted; and (4) that since 
several alienations were sought to be declared 
invalid, each declaration in respect of each aliena 
tion mnst be separately valid, and the P* aint V 
was bound to pay a court-fee of Rs. 15 on 
of those declarations and not merely a si g 
court-fee of Rs. 15. ( Harries, CJ. and Moham - 
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mad Noor, J.) Harekrishna Das v. Sunamani 
Dei. 186 I.C. 877=6 B.R. 412. 

-7”?* 7 (iv) (c) and (d)— Applicability — Suit 

for injunction to restrain defendant from making 
permanent constructions on land alleging that he 
is only under-raiyat — Valuation. 

Plaintiff brought a suit for an injunction to 
restrain the defendant from making permanent 
constructions on the suit land and for a manda¬ 
tory injunction for the removal of the construc¬ 
tion already made, alleging that he was holding 
only an under-raiyati interest in the land. The 
suit was valued by the plaintiff under S. 7 (iv) 
(</) of the Court-Fees Act at Rs. 10 for purpose 
of court-fees. The lower Court held that the 
suit was for a declaration of the absence of the 
right of the defendant to build permanent con¬ 
structions on the land and for the consequential 
relief of the injunction stated above (i.e.), it was 
a suit falling under S. 7 (iv) ( c ) of the Act, and 
that the suit should be valued on the basis that 
the depreciation in value of the suit land to the 
defendant in the event of his failure was the 
benefit the plaintiff derived by the success of his 
suit 

Held, that S. 7 (iv) (d) of the Court-Fees Act 
applied to the suit and that the valuation put upon 
it by the plaintiff was correct. 

Per Mukherjea, /.—It did not make any 
difference even if S. 7 (iv) (c) of the Act applied 
to the suit, as in both those cases the plaintiff had 
a right to put his own valuation upon the relief 
claimed by him, and that the objective standard 
which the lower Court applied was not applicable 

X /f I f ■ , . _. case. ( Derbyshire , C.J. and 
Mukherjea, J.) Binode Behari z/. K. C. Biswas 
& Co. 44 C.W.N. 1038. 

-S. 7 (iv) (c)—-Cancellation of document. 

——Deed of family settlement—Suit by Hindu 
widow for—Allegation of fraud and misrepresen¬ 
tation—Recital in deed that husband was joint 
with brother and that widow was given properties 
in lieu of maintenance—Plaint alleging that hus¬ 
band was separate and claiming right of inheri¬ 
tance to estate — Court-fee Payable. 

A Hindu widow brought a suit to cancel a deed 
of family settlement executed between her and 
her husband's brother alleging that she was 
induced to sign it by fraud and misrepresentation, 
and praying that a copy of the decree be sent to 
the registration office for a note being made that 
the document has been cancelled. She alleged in 
her plaint that her husband died separate from 
his brother and that on his death, she as his 
widow arid heir, got possession of his entire 
estate. The deed, however, recited that her 
husband and his brother were joint and that the 

plaintiff on her husband’s death was entitled to 
maintenance in lieu of which she was given pro¬ 
perties worth Rs. 20,000. She originally paid a 
court-fee of Rs. 15 as on a declaratory suit, but 
on being directed by the Court to value the 
relief, she valued it at Rs. 5,100 on which amount 
court-fees were paid. It was held by the lower 
Court that she should pay court-fee on the 
market value of the properties involved, which 
came to about h's. 41,000. 

Held, that the proper method of valuing the 
suit was according to the injury or loss from 
which plaintiff sought protection, and that loss 
could not be valued at the total value of the pro- 
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perties in suit, though such a value might be 
proper if the plaintiff were out of possession or 
if the document sought to be cancelled denied 
her any right and title whatsoever; in this case 
since the plaintiff came to Court for some more 
or better rights than what the document gave her 
it was for her to value her relief in the suit. 
Since the valuation put by her was neither wholly 
unreasonable nor arbitrary, the Court should 
prima facie be disposed to accept the same, and 
was not justified in demanding court-fee on the 
market value of the properties in suit. 

Mohammad Noor, J —There is a good deal of 
difference between a suit in'which the plaintiff 
seeks to recover a property which is notin his 
possession and a suit in which he wants to avert 
the danger which is likely to come to the pro¬ 
perty which is already in his possession. To a 
suit of the second kind, a valuation on the basis 
of a suit of the first kind is wholly unjustified, 
i Mohammad Noor and Rowland, //.) Deokali 
Kuari v. Mahadfo Prasad Bhagat. 182 I.C. 

\ 5 *= s B R 727=12 H P. 1=20 Pat L.T. 638= 
A.I.R. 1939 Pat. 531. 

- Applicability—Will attacked as void and in 

the alternative as voidable — Cancellation , if a 
consequential relief. 

Where a will is attacked not only on the 
ground that it is not genuine and not properly 
registered, but is also attacked as being brought 
about by fraud, undue influence, etc., the plaintiff 
virtually asks for the cancellation of the will and 
it must be deemed to involve a consequential 
relief. The plaint has to be stamped ad valorem 
under S. 7 (iv) (c) of the Court-Fees Act. 

( Zta-ul-Hasan and Vorke, //.) Baij Nath 
Singh v. Sri Nath Kuar. 14 Luck. 536=1939 
O.A. 226=180 I.C. 61=1939 O.L R. 109=11 R 

0.225=1939 O.W.N. 184=A.I.R. 1939 Oudh 
125. 

-S. 7 (iv) (c)—Consequential relief. 

- Consequential relief — Meaning , 

Consequential relief means a substantial and 
immediate remedy in accordance with the title 
which the Court has been asked to declare. A 
futile and demurrable claim for injunction is 
excluded. ( SkemP, J .) Sham Lal z/. Shahbaz 
Khan. 42 P.L.R. 364. 

•-S. 7 (iv) (c)—Declaratory suit. 

—Consequential relief—Meaning—Suit under 
0.21, R. 58, C. P. Code — Court-fee. 

. ^' or \ <5 . e Q uen ti a l relief means a substantial and 
immedmte remedy in accordance with the title 
which the Court has been asked to declare. It 
does not mean any relief asked for along with 
the prayer for a declaration. The question 
whether the plaintiff must ask for a conse¬ 
quential relief in a suit for declaration depends 
upon the circumstances of each particular case. 

In deciding what the proper court-fee payable 
should be, the Court must have regard to the 
substance of the thing and not to the mere form 
in which the relief has been prayed for. Where 
the plaintiff brings a suit for declaration and 
injunction.it must be seen whether the injunc¬ 
tion is a necessary and consequential relief which 
the plaintiff must pray for and get in his suit or 
whether it is a meaningless surplusage in order 
to determine whether court-fees under S. 7 ( iv ) 

(c) or under Sch. II, Art. 17 (m), Court-Fees 
Act, are payable. Where the decree-holder brings 
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decree in partition suit was obtained by fraud and 
for partition—Valuation of relief. 

In a suit for a declaration that a compromise 
decree passed in a partition suit was obtained by 
fraud, and for partition, it is difficult to say that 
the value of the relief setting aside this decree 
can possibly be the total value of the joint pro¬ 
perty. There is really no objective standard of 
valuation at all, and in the absence of rules made 
under S. 9 of the Suits Valuation Act, it is im- 
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.a suit for declaration under O- 21, R. 63, C P* 
Code, of his right to pursue the attached pro¬ 
perty for the purpose of satisfying his decree, 
and ancillary to the declaration asks the relief to 
have it declared that the sale-deed and the will, 
put by the defendants are void and also prays 
for injunction to restrain the defendants from 
opposing the attachment and sale of the pro¬ 
perty, the suit is one for mere declaration and 
court-fees under Sch. II, Art. 17 (Hi) are payable. 
The prayer for injunction is a mere surplusage. 
If the plaintiff gets the declarations he wants in 
his suit he can go to the executing Court and 
pursue the property for the satisfaction of his 
decree on the strength of the declarations 
obtained. The plaintiff need not and cannot have 
an injunction restraining the defendants from 
opposing his attachment; because if the defen¬ 
dants can oppose the attachment on any grounds 
other than those removed by the declaration in 
his suit, the defendants will be at perfect liberty 
to do so. (C. Mehta, A.J.C.) Khimanmal 
Hariram. 171 I.C. 900=10 R S. 130=A.I.R. 
1937 Sind 248. 

- Co-widows—Suit by junior widow against 

senior widow for declaration of title to half the 
estate of her husband—Further prayer for joint 
possession in case she be found to be not in 
possession — Court-fee payable—Test to deter¬ 
mine—Amendment to strike out prayer for relief 
of possession — Permissibility. 

The junior co-widow of a deceased proprietor 
of an estate brought a suit against the senior co¬ 
widow praying for a declaration of her title to an 
eight annas interest in the estate and also praying 
that if the Court should be of opinion that the 
plaintiff was not in possession of her interest in 
the estate, she should get joint possession of it 
along with the defendant. She paid a court-fee 
of Rs. 15 only. 

Held, (t) that the suit was one for a declara¬ 
tion with consequential relief falling under S. 7 
\iv) ( c ) of the Court-Fees Act and therefore 
required to be stamped with ad valorem court- 
fee ; (it) that court-fee had to be paid on the 
plaint on the relief available to the plaintiff at the 
time of the institution of the suit, though, if cir¬ 
cumstances change afterwards, the plaintiff 
could apply to the Court for amendment of the 
plaint by adding new reliefs and offering to pay 
court-fee thereon; (tii) that the plaint should be 
taken as it stood and the plaintiff allowed to 
amend the plaint by striking out the prayer for 
possession, if she so desired, at the risk of having 
her suit dismissed by reason of S. "12, Specific 
Relief Act, in case she be found not to be in 
possession. ( Noor and Dhavle , JJ.) Birja Raj 
Kumari v. Biswanath Kumari. 182 I.C. 743= 

5 B.R. 818 = 12 R.P. 64=20 Pat L.T. 818=1939 
P.W.N. 61=A.I.R. 1939 Pat. 219. 

■Suit for declaration that compromise 
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possible to say that the plaintiff's valuation of 
the relief is incorrect. {Henderson and Khund- 
kar, JJ.) Star Trading and Investment, Ltd. v. 
Ashutosh. 185 I.C. 648=12 R.C. 401=70 
CX.J. 158 = 43 C.W.N. 1116=A,I.R. 1939 Cal. 

o27. 


7 -—Suit for declaration that defendant was not 
entitled to execute certain decree—Valuation of 
relief. 

A suit for a declaration that the defendant was 
not entitled to execute a certain decree falls 
under S. 7 (iv) (c) of the Court-Fees Act, and it 
is for the plaintiff to value the relief of such a 
figure as he chooses and the Court must accept 
the figure put by the plaintiff. (Dalip Singh and 

40*P L R^204^ ^ Skinner v. Thomas Skinner. 

- Suit for declaration of title to provident 

fund money and for injunction—Proper valua¬ 
tion—Erroneous decision on valuation — Revision. 

Where a suit is instituted for a declaration of 
title of the plaintiff to a certain provident fund 
money and for injunction restraining the defen¬ 
dant from withdrawing that money, it cannot be 
said that there is no objective standard of valua¬ 
tion, and the correct valuation of the relief 
claimed is the amount of the provident fund. If 
in such a suit the Court accepts the plaintiff's 
valuation holding that the exact money value of 
the claim cannot be ascertained, and the pro¬ 
vident fund money exceeds its pecuniary juris¬ 
diction the Court in trying the suit will exercise 
its jurisdiction wrongly and its decision accept¬ 
ing the plaintiff's valuation is open to revision 
S. 115, C. P. Code. ( S.K . Ghose, J,) Urmila 
Bala v. Binapani Biswas. 177 I.C. 893=11 R C 
287=42 C.W.N. 192=A.I.R. 1938 Cal. 161. 

- Suit for declaration that decree is invalid 

and liable to be cancelled—Court-fee payable. 

A suit for declaration that a decree passed 
against the plaintiffs in a previous suit is invalid, 
irregular and inoperative as against them and 
that it is liable to be cancelled on that ground is 
not a merely declaratory suit but one for declara¬ 
tion with a prayer for consequential relief and 
the plaintiffs are liable to pay ad valorem court- 
fees ( Middleton , J.C.) Mt. Zabeda Bfgam v. 
Faqir Chand. 164 I.C. 1029=9 R. Pesh. 34= 
A.I.R. 1936 Pesh. 180. 

Suit for declaration that plaintiff is owner 


of house and for declaring mortgage-deed exe¬ 
cuted by defendants ineffective against him — 
Court-fee payable. 

Where the plaintiff sues for declaration that 
he is the owner of the house in suit and for 
declaring the mortgage-deed executed by the 
defendants ineffective against him, putting his 
own value for purposes of jurisdiction and pays 
a fixed amount of court-fees on the plaint, it is 
not only necessary that he should get a declara¬ 
tion that he is the owner but also that he should 
pray for the cancellation of the mortgage-deed, 
and the suit therefore falls under Cl. (iv) (f) of 
this section. In a case like this the plaintiff 
cannot put one value for jurisdiction and another 
for court-fees, the value must be the same for 
both and when once he has put his own value tor 
jurisdiction, ad valorem court-fees must bepaia 
on the value so stated. (Addison and “Oaui 
Rashid, JJ.) Mohammad Hyat Khan v. Jaspal 
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Rai Babu Ram. 165 I C. 670=9 R.L. 281 (2) = 
38 P.L.R. 923=A.I R. 1936 Lah. 703. 

-Suit to declare that decree was obtained by 
fraud, for setting aside execution sale and for 
confirmation of possession — Valuation—Principle 

of. 

In the case of a suit praying for a declaration 
that a certain decree obtained against a member 
of the plaintiffs’ family was obtained by fraud, 
and for the consequential relief, that the sale 
held in execution of the decree may be set aside 
and the plaintiffs' possession confirmed, the suit 
has to be regarded as a suit for possession; for 
purposes of classification under S. 7 ( iv ) (c) of the 
Court-Fees Act there is no distinction between 
a suit for confirmation of possession and one for 
recovery of possession. The value of the suit 
is the value of the land in question, and the 
plaintiffs are not entitled to place on that relief 
of confirmation of possession any value which 
may please them. If the suit is instituted before 
execution, the value of the suit is the value of 
the decree. But if the suit is instituted after 
property has passed by execution proceedings, 
the value of the suit is the value of the property. 
{James, J.) Dwarka Prasad v. Krishna 
Chandra. 179 I.C. 586=5 B.R. 247=11 RP 
395=A.I.R. 1939 Pat. 254. 

- Suit to declare lands not liable to charge 

under maintenance decree. 

A person was a bona fide purchaser for value 
of lands which were found to be burdened with a 
charge of a maintenance decree. The person 
brought a suit for a declaration, “that the lands 
were not liable for the maintenance charge.” 
Question was whether S. 7 (iv) (c) or Art. 17 
(iii). Sch. II of the Court-Fees Act applied. 

Held, that the relief although asked for a mere 
declaration, yet it involved the consequential 
relief of amendment of the maintenance decree 
and hence S. 7 (iv) (c) applied. (Stone, C.J. and 
Digby, J.) Dattaji Parashramji v. Bhagi- 
rathi. I.L.R. (1939) Nag 373=174 I.C. 891 = 
10 R.N. 422=A.I R. 1938 Nag 183. 

-- —Suit for possession of land or declaration of 

Plaintiffs title—Allegation that title not affected 
by sale deed executed by guardian — Court-fee pay¬ 
able. 

Where the plaintiff in a suit claims relief by 
way of recovery of possession of immovable 
property upon declaration or determination that 
his title to the property is not affected by a sale- 
deed executed by his guardian, he is not entitled 
to the relief until the alienation or sale which 
stands in his way has been avoided or until his 
legal character or title has been declared by a 
decree of the Court. In such a case the suit falls 
under S. 7 (iv) (c) of the Court-Fees Act, even 
though the declaration which it is necessary for 
him to obtain before the further relief by way of 
recovery of possession can be granted has not 
been in terms prayed for -in the plaint. ( Court - 
ney-Terrell. C.J. and Dhavle, J.) Nokha Lal 
Jha v. Rajeshwari. 165 I C 213=9 RR 161 = 
17 PatL.T 677 = 1936 P.W.N. 689=3 BR 14 
=A.I.R. 1937 Pat. 141. 

- S. 7 (iv) (c)—Injunction. 

- Suit for injunction against co-trustees and 

for possession as joint trustee—Joint trusteeship 
denied -Declaration of joint trustee found neces¬ 
sary for right to relief — Court-fee payable. 

Q,. D.—149 
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Where a plaintiff in his plaint prays for an 
injunction against the defendants with whom he 
says he is a joint trustee, to restrain them from 
interfering with his joint possession of the suit 
properties as joint trustee, and, if necessary, for 
joint possession along with them, but it is quite 

clear from the plaint as a whole that his right to 
be a joint trustee is disputed by several of the 
defendants and that he cannot possibly get either 

r the relief for possession unless 
his right to be a joint trustee is declared; the 

su.t IS rea l; one for a declaration with conse¬ 
quential relief and falls under S. 7 (iv) (c) of 
the Court-Fees Act for purposes of court-fee. 
(burn. J.) Manaithunainatha Df.sikar v 

? n OP T AL ,i, C ’i5r ,AR 186 1 C 153 = 12 R M. 596= 
49 LW. 270=1939 M W N. 255=A I R 1939 

Mad. 380=(1939) 1 M.L.J. 317. 

Suit for setting aside auction sale and for 

injunction — Plaintiff in possession of property — 
Valuation of suit. 

P brought a suit for setting aside a sale held in 
a certificate case. The property had been found 
to be worth at least Rs. 12,000 in another proceed¬ 
ing \nter partes, but it had been purchased by the 
certificate holder for one pice. P however was in 
possession. In the suit he prayed that the sale 
might be held to be illegal and might be set aside 
and that a permanent injunction should issue 
restraining the auction-purchaser from taking 
possession on the basis of the said auction sale. 
P framed the suit under S. 7, Cl. (iv), sub Cl. (c), 
Court-Fees Act, and put the valuation at the price 
for which it had been purchased, vie., one pice 
and paid court-fee thereon. 

Held, that as no objective standard of valua¬ 
tion was available in so far as P's claim was con¬ 
cerned he was entitled to put his own valuation 
CS K. Ghose and Lodge, J J .) Bagala Nanda 
Dutta v . Shrish Chandra Nandy. 184 I.C. 106 
= 12 R C. 203=A.I R. 1939 Cal 278 


T-S 7 (iv) (c) and (v)—, Plaintiff in posses¬ 

sion suing for cancellation of sale deed—Court- 

f Jc~im Pr '° r 10 U ' P ' Cour, - Fees Amendment 

A plaintiff in possession suing for the cancella¬ 
tion of a sale deed alleged to have been obtained 
from her by fraud and undue influence, could not 
be required prior to the passing of the U P. 
Court-Fees Amendment Act of 1938 to pay ad 
valorem court fee on the market value of the 
property, namely a house, which is the court-fee 
payable m a suit for possession. (Zia-ul-Hasan, 

(r 7 T°r asa Zadl 15 Luck - 531 

Jcc P,t,l 4 A 2 n 94 i 0 oa°k R -2i8=mo a.w 9 r: 

(C.C ) 171-—A.I.R. 1940 Oudh 248. 

(c)— Power of Court. 

Suit falling under — Plaintiff's valuation — 

/ ower of Court to interfere—Limits. 

The Court can interfere with any value put on 
a relief sought by a plaintiff in a suit falling under 
7 (w) (c) of the Court-Fees Act, if the valua¬ 
tion appears to be arbitrary and unreasonable. 
But a Court should not endeavour to correct a 
plaintiff’s valuation except in a clear case where 
the disparity is so great as to show that the plain¬ 
tiff has not endeavoured to fix a fair value at all, 
but has simply set down a figure which is un¬ 
reasonable and bears no relation to the value 
of the right litigated. (Stone, C.J,, Bose and 
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Clarke, JJ.) Motiham Sitaram v. Uaulat Any- 
aji. I.L.R. (1938) Nag. 558=180 J C- 271=11 
R.N. 346=1938 N.L.J. 327=A.I.R. 1939 Nag. 

50 (F.B.). . , . 

-S. 7 (iv) (c) and (v)—Sutt ostensibly to 

establish title and confirm possession—Suit really 
to set aside portion of compromise decree and 
execution sale—Proper valuation. 

Plaintiff instituted a suit for establishment of 
his title to and confirmation of possession in 

respect of certain property. He alleged that in a 
respect ui w y t h e parties a compromise 

Sec V ree US wa S s U passed e a e g n ains? him for Rs U.OOM but 

'fu * LI an understanding between them 

Ihlt hirLwfty wo ">d be really for Rs. 6,000 

only h He further alleged that although the c aim 
to the extent of Rs. 6,000 was satisfied by sale of 

h°s property, the defendant executed the reman.- 
fne nortion of the decree and in violation of the 
terms of the real compromise between the partie. 
purchased the property in suit for Rs. 500. As 
the defendant was trying to dispossess the plain¬ 
tiff from this property, the plaintiff instituted 

this suit valuing it at Rs. 500. 

Held, that the compromise decree or the exe¬ 
cution sale in consequence thereof was not a 
nullity that the suit in substance was to set 
•a that oortion of the compromise decree 
‘which a sum of Rs. 7,000 was payable by 

thJ plaintiff to the defendant and the execution 
held in pursuance thereof, and that, there- 
f' rp t he plaintiff should value his suit at that 
f °^’ (Derbyshire, CJ. and Mukherjea, J .) 
RaM^n Mohan Debendra. 44 C.W.N. 860. 

7 (iv) (c)-Valuation . . 

~$ uit for declaration and injunction — 

plaintiff’s right to value as he likes. . 

^ A suit for a declaration and an injunction is a 
cnit for consequential relief. In such suit it is 
Snt ooen to the plaintiff to put any arbitrary value 

10 R S. 106=A.I.R. 1937 Sind 241 (F.B.). 

2_._ Suit for declaration and injunction—Valua¬ 

tion for jurisdiction and Court-fees. 

In a suit for declaration and injunction Court- 
fee should be paid on the suit as valued for pur¬ 
poses of jurisdiction, as the value of the suit for 
purposes of Court-fee and for purposes of juris¬ 
diction should be the same. {Addison and Abdul 
Rashid, JJ ) Diwan Chand v. Sant Ram. 167 
I C. 588=9 R.L. 511=A I.R. 1936 Lah. 990. 

J_ Suit for declaration and injunction — Court- 

^Where the plaintiff in a suit for declaration 
and injunction, chooses to value the relief at a 
certain figure for the purposes of jurisdiction, he 
is bound to pay Court-fees ad valorem : oni the 
same amount, and he will not be permitted by 
Court to reduce the jurisdictional value of the 

suit (Addison and Abdul Rashid JJ ) Junoar 
Singh v. Rajindar Singh. 163 I.C. z*/— 

1(1)=38 P.L.R. 688. . f , 

_ c rnf,*—Suit for declaration that assess- 

I^nTultra vires and injunction from recovering 
^Valuation by plaintiff-If open to revision 

h \ C i°ZrS 7 Cv) {c) of the Court-Fees Act, it is 
ppYn to the plaintiff to put his own valuation on 
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the relief claimed, and however capricious or 
unreasonable such valuation may appear to be, it 
is not competent for the Courts to revise it. The 
question in such cases is whether the reliefs 
claimed in the suit are such as would bring the 
case within the terms of S. 7 {iv) {c). Where a 
suit is instituted for a declaration that the assess¬ 
ment made by the Settlement Officer having been 
in contravention of S. 8 (c) of the C. P. Settle¬ 
ment Act was ultra vires, illegal and void and for 
a perpetual injunction to restrain the Secretary 
of State from recovering the assessment in so far 
as it exceeded what according to the plaintiff 
was the statutory limit, the relief for a declara¬ 
tion is the substantive relief, and the prayer for 
injunction is a secondary relief which follows as 
a consequence from the grant of the main relief. 
Such a case is governed by S. 7 {iv) {c) and (d), 
Court-Fees Act, and the plaintiff's valuation is 
not open to revision by the Court. {Niyogi, J.) 
Secretary of State for India v. Ghanshyam- 
singh. 165 I.C. 106=9 R.N. 59=A.I.R. 1937 
Nag. 14. 

- —Suit falling under—Person in posses¬ 
sion of an item of gifted property seeking 
cancellation of gift deed. 

Where a suit falls under S. 7 (4) {c) of the 
Court-fees Act, the plaintiff cannot put any 
arbitrary value on his consequential relief. 
Where a person in possession of an item of gifted 
property sues for a declaration and consequential 
reliefs of cancellation of the gift and possession 
of the remaining items, then he has to pay a 
Court-fee only on the value of the properties, 
possession of which is asked for. {Niyogi, J ) 
Mt. Thambabai v. Lalsinch. 1938 N.L.J. 130. 

- Suit falling under—Plaintiff failing to fix 

value of suit for purposes of court-fee but 
separately valuing his suit for jurisdictional 
purposes at certain sum—Such sum, if ^should 
be taken as value of relief for purpose of 
court fee. 

The assessment of court-fees on a suit falling 
under any of the clauses of S. 7 (iv) depends on 
the amount shown in the plaint or memorandum 
of appeal, as the case may be. as the value of the 
suit for purposes of court-fee; but this in turn 
must depend upon a figure to be fixed by the 
plaintiff himself. If the plaintiff fails to fix such 
a figure expressly for court-fee purposes on the 
erroneous supposition that the suit”is not covered 
by S. 7 (iv) ( c ) and separately values his suit for 
jurisdictional purposes at a certain figure, he 
should be taken as having valued the relief 
sought by him at this amount. He should not be 
taken as having failed to value his relief within 
the meaning of the section and so should not be 
required to fix the value of the relief for the 
first time. The plaintiff cannot have the benefit 
of a higher valuation for selecting a superior 
forum for the hearing of his case and pay a 
court-fee on a lower valuation. L) 

Beli Ram v. Dasondha Singh. I.L.R. (1939) 
Lah. 172=179 I.C. 154=11 R.L. 534=40 P.L.R. 
938=A I.R. 1938 Lah. 647. 

- Suit for declaratory decree with conse¬ 
quential relief—Valuation—Plaintiffs right to 

put own valuation. , 

Where a plaintiff sues for a declaratory 
and asks for consequential relief an dp ,.*£ 

own valuation upon that conseguentia 
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then for the purpose of court-fee and also for 
the purposes of jurisdiction, it is the value that 
the plaintiff puts upon the plaint that determines 
both. It is not however open to the plaintiff to 
put an arbitrary value on his claim. Plaintiff 
obtained a decree for Rs. 16,000 against defen¬ 
dant 2 and subsequently defendant 1 obtained a 
decree for Rs. 30,000 against the same judgment- 
debtor. Certain property was sold in execution 
of the plaintiff’s decree and the first defendant 
applied for rateable distribution and eventually 
obtained Rs. 3,795 out of the sale proceeds of 
Rs. 5,600. The plaintiff brought a suit claiming a 
declaration that defendant l’s decree was null 
and void and not binding on the plaintiff and a 
refund of Rs. 3,795. An ad valorem court-fee 
on Rs. 3,795 was paid. 

Held , that the value that he had put upon the 
claim was not an unreasonable one and the valu¬ 
ation of the suit both for court-fee and jurisdic¬ 
tion was Rs. 3,795. ( Pollock , J.) Sadasheorao 
v. Vasantrao. IL.R. (1938) Nag 302=174 1 
C. 90=10 R N. 339=A.I.R. 1937 N^g 316. 

Suit for declaration and injunction — Valua¬ 
tion of plaintiff—If final — Court-fee payable. 

In a suit for a declaration that a certain mort- 
gage decree is not binding on certain property 
and for an injunction, falling under S. 7 (iv) (c) 
of the Court-Fees Act the plaint has to be 
stamped according to the amount at which the 
relief is valued in the plaint. But the plaintiff’s 
valuation must not be arbitrary, and if it is, it 

ti a nnU If»l ,SCd *K y the CoUrt ’ , The P r °P er Na¬ 
tion is either the amount of the decree or the 

value of the property whichever be less A 

tinn 'iSTi " ?'° ne ? P a * able - The declara- 
tion and injunction do not require separate 

Court-fees. (D. R. Norman.) Janwant Mal v 
Mohri Lal. 1937 A.M.L.T 28. JANWANT MaL v - 

f a fxV £ c Av P roviso '(as amended by 

i c A rf \/ i \ « .... — / 
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-mm j . - ' 'i-* v vad cuucnuea nv 

Madras Act V of 1922)—. Applicability—Suit for 
declaration of right to get water free of irrtga- 
tion tax claiming refund of tax levied. 

«,v c te interpretation of the expression 

the relief sought is with reference to any im¬ 
movable property in proviso to S. 7 (iv) ( c) 

A .u l a , s . amended by Madras Act V of 

d,s P ute should in some sense 
relate to the title to immovable property. Where 

respect S , uit , for . a declaration that in 

C Xi C 5 . c f erta,n lands ,n his holding he is 
entitled to take water from the river free of irri- 

andnHH CCS if a i? d for r , e . fund of a sum of Rs. 50 
gafly llvTed frnmT- ng *° , him ' has been ille- 
seeking a declaration^ Aspect ofTdght "of 

!?o^ a n ssess^ e ent m Th' y aSk ‘" g for an immuni ‘y 
-, aSSeSS ^5 ent * The consequential relief in 

V a f S? d °i es not relate to immovable pro- 

Therpf b orVtK° n y a C J a,m for rec °very of money. 

1 herefore the esse does not fall luifKin 

viso added by Madras Act V of 1922 (Va™d°n 

chartar, J.) Gurunatha Ghftttad J^ ara< ^ a ~ 

of S T ATE. 59 Mad. 962=^60 7 C 939 — 

727=1936 M.W.N. 115=43 LW iw-atd 

1936 Mad. 201=70 M.L.J. 625^' * 2 ~ A 1 R. 

7^7-1 fVJtiJVo o n 7. R?n A c p p c cidZ-sZ-, 

vjhaHon? deCr ‘ e ° r ° Ward aid for injunction- 
Cls. (O' and (d) pf sub-S. (iv) of S. 7, Court- 


Rees Act, must be read with 0.7, R. 11, C. P. 
Code, and these provisions of the C. I\ Code 
control the provisions of the Court-Fees Act. 
Ihe absence of rules under S. 9, Suits Valuation 
Act, is no bar to the exercise of the powers con¬ 
ferred by O. 7. R 11, C.P. Code, and the question 
as to what is a proper valuation depends upon 

the circumstances of each suit and the judicial 
discretion of the Court. There is nothing in the 
Bombay Court-Fees Amending Act (111 of 1926) 
which affects the application of the general pro¬ 
visions of O. 7. R. 11. C. P. Code, to suits to set 
ziside a decree and also praying tor consequential 
r A el,ef - . C1 - (V ) of Art. 17 introduced by the 
Amending Act merely provides a fixed fee in a 
suit to set aside a decree but it does not provide 
for a fixed fee when the suit is to set a^ide a 
decree and also for consequential relief. There¬ 
fore in a suit to set aside a decree or an award 

where consequential relief is sought by way of 
an injunction restraining the decree-holder from 
enforcing h,s decree, the fixed fee prescribed by 
Cl. (\ ) of Art. 17, Bombay Court-Fees Amending 

♦ C !h ,S n , 0t - th e only fee payable and it is not open 
to the plaintiff to value the injunction arbitrarily 
and pay court-fee thereon; such value can be 
revised by the Court (Davis, J.C., Rupchand 
Bi/aram and Mehta, AJ.Cs.) La khomal Def.p- 
E^emthand Tolaram. 31 S.L.R. 442= 

241 (jpB ) 20=10 U S ‘ 106 = A 1 R. 1937 Sind 

-S. 7 (iv) (c) and (d)— Decree—Suit to 

restrain execution of—Allegation that decree is 
void and incapable of execution for fraud and 
collusion—Cour t-fee—Valuation. 

In a suit for permanent injunction restraining 
a decree-holder irom executing his decree on 
the ground that the same was obtained by fraud 
and collusion and was therefore void and incapa- 
ble of execution, the plaintiff must be required to 
value his suit according to the amount of the 
decree which he seeks to avoid, and to pay ad 

BR 73 °=™- 

tn If ^ ? nd ^ and 8 'C—Suit 

to obtain declaratory decree and injunction -- 

ir/s^it foTL H C °r eCt Ph i ntiff ' S vahauon. 

in a suit for a declaration of title to a certain 

(c) 0 and y (d) of S* 7 n r ,nj c U " ctio u n filing within Cls. 
and W °f §. 7 (tv) of the Court-Fees Act 

acco a rdi°ne n, to f n ° doubf - computed 

according to the amount at which the relief 

posfible S for UC th‘ n r he pIaint - But wherc itis 
nuetiion ih i* be £ ourt on the facts stated to 

ts !w K e f Pla,ntlff ? va,uation ' can exercise 
(M C Gho?} r°, rre A ct,on under S. 8-C of the Act. 
wARr-TTH L Annapurna Ghose t/. Rames- 

L V J R 4 G 6 U 2 H = A A.I^ 5 ls% 2 £lr&*' C ' 782=66 C * 

J^e-vln^L <c) “ d ™ d ‘ 

In a suit for a declaration that a certain decree 

voided f y thC ^ e - fend ? nt a g ai nst the plaintiff is 
void and for an injunction restraining the defen- 

sa^d t f h°t m th XeCUtlng v iat • decree , it cannot be 

e / e , ls . no objective standard for valu- 

th f rehef claimed, as such standard must be 

wbfrb be bC tb f/*I Ue A°i , the P lain tiff’s property 

which he would stand to los.e if the decree against 



2375 


QUINQUENNIAL DIGEST, 1936—1940 


2376 


COURT-FEES ACT (1870), S. 7. 

him is put into execution. It would follow, there- 
fore, that if the value of the decree exceeds the 
value of the assets, the valuation should be based 
on the valuation of the assets, or, if the assets 
are of greater value than the decree, the valua¬ 
tion should be based upon the value of the 
decree. (Edgley, J.) Nalini Nath Mallik 
Thakur v. Radha Shyam M; arvvar *' 

(1940) 1 Cal? 409 =A.I.R. 1940 Cal. 482 

-S. 7 (iv) (c) and J i ^' A)a A nd f 

17-A (as amended by Madras Act V of 1922) 

Applicability-Suit to declare right to properties 
by survivorship as joint family properties and 
for Possession-Allegation that will executed by 
deceased member is forgery-Claim for return of 
pronote on the ground of discharge—Court-fee 

^Plaintiff claimed that one deceased M was un¬ 
divided coparcener of a joint family consisting 

of AT, and himself, that the properties in suit 
belonged to that joint family and that on M's 
df>ath he was entitled to those properties by 
suvivorship. He alleged that a will left by M in 
favour of defendants 1 and 2, M s wife and 
daughter, was a forgery and prayed for posses¬ 
sion^ the properties. The third defendant, was 
the brother of the 1st defendant. He further 
claimed that a promissory note executed by him 
to M had been discharged and prayed that the 
discharge might be recognised, and that certain 
documents which he had handed over to M might 
be returned to him. 

Held, («) that the claim in respect of the pro- 

nerties was not governed either by S. 7 (tv) (c) 

S?S 7 but by Art. 17-A of Sch. II of the 

Court-Fees Act as amended by Madras Act V of 
1922 The relief by way of possession cannot be 
regarded as a consequential relief, because if the 
orooerties be joint family properties, plaintiffs 
right to possession would be entirely unaffected 
bv the will. The claim should be regarded as 
one for a declaration only; (ft) that the claim 
for recognition of the discharge of the promis¬ 
sory note and for return of the documents 
was in substance a claim for cancellation 
and was governed by S. 7 (iv-A). (Beasley , CJ. ) 
Athmaram Chettiar v. Saraswathi Ammal. 
163 IC 837=9 R.M. 75=43 L.W. 696=1936 
M W N. 475=A.I.R. 1936 Mad. 344=70 M L. 

J- 542. 

_S. 7 (iv) (c) and (v)— Applicability— 

“Declaration"—Suit for possession of land 
—Anticipation of possible defence on ground of 
dispossession of property—Defendant challenging 
title of plaintiff—Court-fee payable. 

There is much misunderstanding in India as to 
the meaning of the word “declaration” as applied 
to a remedy to be granted by a Court. The 
habit has grown up of describing a suit for pos¬ 
session of land as being a suit “for a declaration 
of title together with a decree for possession of 
the property in suit,” and the word “declaration 
has been used to mean what would more correctly 
he described as the finding of fact necessary 
before the decree for possession can Slanted. 
In every suit for possession the plaintiff cannot 
succeed unless he proves the facts necessary to 
establish his title, but the real remedy which 
seeks is a decree for delivery of possession. 
When a question arises as to whether a suit falls 
unde? S.7 (iv) (e) or under S. 7 (v), the valua¬ 
tion of the suit for purposes of Court-fee is to 
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be determined by seeing whether the suit is 
really one for a declaration in the true sense of 
the word, or whether the suit is for possession. 
If there be a claim in the plaint fora declaration, 
the plaint has to be examined to see whether it is 
a declaration properly so called, or whether it is 
an unnecessary claim and the suit is really one 
for possession. S. 7 (iv) (e) has application to 
declarations properly so called, such for instance 
as declarations of public status, or a declaration 
that the plaintiff holds a public office, or a decla¬ 
ration as to the meaning of a will or a trust deed 
or other public document. It has no reference 
to the kind of declaration in the sense of a find¬ 
ing of fact as to the plaintiff’s title necessary for 
granting a decree for possession. It is not in the 
least necessary for a plaintiff in a suit for posses¬ 
sion to claim a declaration. If he happens to 
claim a declaration of title in addition to an 
order for possession, the Court may and should 
treat the case as a claim for possession pure and 
simple, and ignore entirely the claim for a decla¬ 
ration of title. Where the essential claim made 
by the plaintiff is one for possession, the fact 
that the plaint attempts to anticipate a possible 
defence and says that the defendants will rely 
upon certain dispositions of the property falsely 
alleged to have been made, the suit is one for 
possession under S. 7 (v) of the Court Fees Act, 
and there cannot be any pretence that the claim 
is one for a declaration with consequential relief 
falling under S. 7 (iv) (c). Merely because the 
defendants challenge the title of the plaintiff, the 
suit does not become one for a declaration with 
consequential relief. ( Courtney-Terrell , C.J ., 
Janies and Manohar Lall, JJ ) Ram Khei.awan 
Sahu v. Bir Surendra Sahi. 16 Pat. 766=172 
I C. 840=4 B.R. 178=10 R.P. 349=1937 P.W. 
N. 989=18 Pat.L.T. 977=A.I.R. 1938 Pat. 22 
(SB.). 

-S. 7 (iv) (c) and(v)— Applicability—Parti¬ 
tion suit—Plaintiff claiming to be in joint posses¬ 
sion of property—Prayer for declaration that 
prior compromise and preliminary decree based 
thereon inoperative and not binding—Plea of 
denial of joint possession — Court-fee payable — 
Principle — Sch. II, Art. 17 (vi). . 

It is well-settled that in a suit for partition of 
property Court-fee is to be determined solely on 
the consideration of the cause of action as stated 
in the plaint. A suit for partition alleging joint 
possession of the property and praying for (l) a 
declaration that a previous compromise and the 
preliminary decree passed thereon are inopera¬ 
tive and not binding on the plaintiffs and ( 2 ) for 
partition of the property which is in the 
plaintiffs' joint possession according to law, falls, 
so far as the first relief is concerned, under S. / 
(iv) (c) and so far as the second relief is con¬ 
cerned under Art. 17 (vi) of Sch. II of the Court- 
Fees Act. A denial by the defendant of the 
plaintiffs’ joint possession at the date of the: suit 

does not alter the character of the suit. At 

defendant succeeds in establishing his plea t 
the plaintiffs were not in joint possession oi tn 
property in suit, the plaintiffs’ cause of action 
laid would fail and suit would be hable to be 
dismissed unless the plaintiffs are P er °V,; f j na j 
amend their plaint and pay the JC an d 
requisite Court-fee. (Rupchand, AgJ.C- * 

Lola, J.) Hussein Baksh ® A 32 S.L - 

Muhammad Musa Muhammad Tayab. 
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R 124=177 I.C. 498=11 R.S. 64=A.I.R. 1938 
Sind 189. 

S. 7 (iv) (c) and (v)— Applicability — Parti- 


Uon suit—Allegation of joint possession in respect 
of estates and subordinate tenure—Allegation that 
defendant in joint possession for maintenance but 
had set up proprietorship—Finding that plaintiff 
had no title or joint possession — Appeal—Court- 
fee payable — Ad valorem fee—If payable—Test - 
Payment of ad valorem fee—If condition prece¬ 
dent to admission of appeal. 

Appellant instituted a suit for partition of a 
large area of land consisting of several estates 
and subordinate tenures, claiming that he was in 
joint possession with the defendant, a lady, who, 
he alleged, was in possession merely for her 
maintenance and who had been permitted to obtain 
entry of her name in respect of the estate, but 
who, on the other hand, was setting up proprietor¬ 
ship in herself. The trial Court found that the 
plaintiff had neither title nor joint possession and 
that the defendant was entitled to be in possession 
in her own right. The plaintiff appealed to the 
High Court from that part of the decree negativ¬ 
ing his title and possession. 

Held, ( i ) that ad valorem Court-fee under S. 7 
(v) of the Court-Fees Act was payable on the 
appeal in respect of the share claimed by the 
plaintiff, and that ad valorem Court-fee was pro- 
perly payable on the value of the estates before 
the memorandum of appeal could be admitted in 
the High Court; (ti) that the correct procedure 
was to determine the proper Court-fee payable on 
an appreciation of what the plaintiff appellant re¬ 
ally sought, not requiring payment of ad valorem 
Court-fee merely because a suit for partition was 
defended by a claim of adverse possession; at the 
same time the taxing officer should be astute to 
see that the plaintiff should not avoid liability to 
pay Court-fee under S. 7 (iv) (c) or S. 7(v) of the 
Act by merely omitting to insert a prayer for pos¬ 
session in what was essentially a title suit in the 
guise of a partition suit. (James, 7.) Nandki- 
shorf. Kumah v Achambit Kumar. 16 Pat 491 
= 18 Pat LT. 438=1937 P.W.N 532=171 I C 
959=3 B.R. 780=10 R.P. 156 (2)=A.I.R. 1937 
Pat. 514. 

--8. 7 (iv) (c) and (v)- Applicability and 

scope—Suit by wife of insolvent for declaration 

that property gifted by husband was hers and for 
possession from Official Receiver—Court-fee Pay¬ 
able—"Consequential relief.’' 

If in suit for a declaration and consequential 
relief, the consequential relief is such as to fall 
directly under some other section of the Court- 

bees Act, the suit has to be valued under that 
special section and not under S. 7 (iv) ( c ). A suit 
by Mahomedan lady for a declaration that a cer¬ 
tain property gifted to her by her husband, who 
subsequently, became an insolvent, was her pro¬ 
perty, and for possession of that property which 
has been taken possession of by the Official Recei¬ 
ver as part of the estate of the insolvent husband 
falls under S. 7 (v) of the Court-Fees Act and 
Court-fees must be paid under that clause. S 7 
(iv) (c ) does not apply. (Mockett and Horwill 
//O Amina Bibi v . Kadir Ratcha Rowtber 

ILK. <T937) Mad. 672=1937 M W N. 234=45 

L.W. 491=170 IC. 573=10 R.M. 219=A.I R 
1937 Mad. S29=.(1937) 1 M.L.J. 739. ' 


COURT-FEES ACT (T870), S. 7. 

-(as amended in Madras), S. 7 (iv) (c) 

and (v)— Applicability—Suit under S. 13, Madras 
Survey and Boundaries Act, containing prayer for 
possession — Court-fee payable. 

Obiter. — In a suit for obtaining a modification 
of the boundary line marked by the survey autho¬ 
rities between two villages under S. 13 of the 
Madras Survey and Boundaries Act and for pos¬ 
session to the extent to which the defendant might 
be found to be in possession. Court-fee should 
be paid under S. 7 (v) and not under S. 7 (iv) (c) 
of the Court-Fees Act as amended by the Madras 
Act of 1922. S. 7 (tv) (c) should not be applied 
to cases falling under S. 7 (v). (Varadachariar 
and Abdur Rahman, JJ.) Sevugan ChettIar v. 
Zaminoar of Sivagnnga. 1939 M.W.N. 841=A 
I.R. 1940 Mad. 273. 


--S. 7 (iv) (c) and (v), Sch. I, Art. 1 and 

Sch. II, Art. 17 (iii)— Possession—Alternative 
relief for declaration that certain property was 
acquired -with joint family funds and for joint 
possession also — Court-fees. 

A suit was brought by plaintiff for partition and 
possession of half-share in the joint family pro¬ 
perty on the ground that he and the defendants 
were joint and that the partition deed executed in 
1896 was a fraudulent one. The plaintiff in the 
alternative prayed for a relief that if it was found 
by the Court that he was not entitled to relief as 
prayed above then he should be given a declara¬ 
tion that the property mentioned in list B was 
acquired with the joint funds of the parties, that 
they were in joint possession and occupation 
thereof, and that he should be put in possession 
of the half-share jointly with defendants. 

Held , that the alternative relief claimed was not 
one that could fall under S. 7 (iv) (c) of the 
Act. 

Per Niamatullah, Allsop, JJ. and Sulaiman, C. 
J. contra.—In the alternative relief, the plaintiff 
substantially claimed for possession of the pro¬ 
perty and the relief of declaration could very well 
be ignored. The relief, therefore, was such as to 
fall under S. 7 (v) of the Act, read with Art. 1, 
Sch I, and the Court-fees payable were those that 
would be payable if the suit had been one for pos¬ 
session without any mention of declaration. 

Per Sulaiman . C.J. —The Court-fees payable on 
the alternative relief should be assessed on the 
language of that relief. The plaintiff asked for 
(0 declaration that the property in the list B was 
acquired with the joint funds of the parties, (ii) 
that they are in joint possession of it, and (lit) 
also for actual possession over half-share in it. 
The relief therefore could not be treated as a 
simple relief for recovery of possession only and 
so could not come under S. 7 (v) of the Act. The 
plaintiff should, therefore, pay an ad valorem 
Court-fee on the composite relief as prescribed 
under Sch. I, Art. 1 of the Act, as such relief has 
not been specifically provided for anywhere. 
(Allsop, J., on difference between Sulaiman, CJ. 
and Niamatullah, J.) Munni Singh v. Basdeo 
Singh. I.L.R. (1937) All. 443=1937 A.W.R. 218 
= 175 1. C-385=10 R.A. 682=1938 ALR. 420 
=1937 A.L.J. 308=A.I.R. 1937 All. 148. 


77T— S : 7 < iv > (c) and (v) and Sch. II, Art. 17 
(in)-— Applicability—Suit for declaration of title 
to immovable property and for possession—Court- 
fees payable. 
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him is put into execution. It would follow, there¬ 
fore, that if the value of the decree exceeds the 
value of the assets, the valuation should be based 
on the valuation of the assets, or, if the assets 
are of greater value than the decree, the valua¬ 
tion should be based upon the value of the 
decree. (Edgley, J .) Nalini Nath Mallik 
Thakur v. Radha Shyam Marwari. l.Lr.R. 
(1940) 1 Cal ? 409=A.I.R. 1940 Cal. 482. 

_S 7 (iv) (c) and (iv-A)and Sch II, Art. 

17-A (as amended by Madras Act V of 1922) — 
Applicability—Suit to declare right to properties 
by survivorship as joint family properties and 
for Possession-Allegation that will executed by 
deceased member is forgery-Claim for return of 
pronote on the ground of discharge—Court-fee 

^Plaintiff claimed that one deceased M was un¬ 
divided coparcener of a joint family consisting 
of Af, and himself, that the properties in suit 
belonged to that joint family and that on M’s 
death he was entitled to those properties by 
suvivorship. He alleged that a will left by M in 
favour of defendants 1 and 2, M’s wife and 
daughter, was a forgery and prayed for posses¬ 
sion of the properties. The third defendant, was 
?he brother of the .1st defendant. He further 
claimed that a promissory note executed by him 
to M had been discharged and prayed that the 
discharge might be recognised, and that certain 
documents which he had handed over to M might 

be returned to him. . , , 

Held, (t) that the claim in respect of the pro- 

nerties was not governed either by S. 7 (tv) (c) 
Ir S. 7 A), but by Art. 17-A of Sch. II of the 
Court-Fees Act as amended by Madras Act V of 
1922. The relief by way of possession cannot be 
regarded as a consequential relief, because if the 
properties be joint family properties, plaintiff’s 
right to possession would be entirely unaffected 
bv the will. The claim should be regarded as 

one for a declaration only; (it) that the claim 
for recognition of the discharge of the promis¬ 
sory note and for return of the documents 
■was in substance a claim for cancellation 
and was governed by S. 7 ( iv-A ). ( Beasley, CJ.) 
Athmaram Chettiar v. Saraswathi Ammal. 
163 I.C. 837=9 R.M. 75=43 L.W. 696=1936 
MWN. 475=A.I.R. 1936 Mad. 344=70 M L. 

J. * 42 - 

-S. 7 (iv) (c) and (v)— Applicability — 

“ Declaration”—Suit for possession of land 
_Anticipation of possible defence on ground of 
dispossession of property—Defendant challenging 
title of plaintiff—Court-fee payable ._ 

There is much misunderstanding in India as to 
the meaning of the word “declaration” as applied 
to a remedy to be granted by a Court. The 
habit has grown up of describing a suit for pos¬ 
session of land as being a suit “for a declaration 
of title together with a decree for possession of 
the property in suit/' and the word “declaration 
has been used to mean what would more correctly 
be described as the finding of fact necessary 
before the decree for possession can be granted. 
In every suit for possession the plaintiff cannot 
succeed unless he proves the facts necessary to 
establish his title, but the real remedy which 
seeks is a decree for delivery of possession. 
When a auestion arises as to whether a suit falls 
under IS ( iv ) M or under S. 7 <?), the valua- 
tion of the suit for purposes of Court-fee is to 
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be determined by seeing whether the suit is 
really one for a declaration in the true sense of 
the word, or whether the suit is for possession. 
If there be a claim in the plaint fora declaration, 
the plaint has to be examined to see whether it is 
a declaration properly so called, or whether it is 
an unnecessary claim and the suit is really one 
for possession. S. 7 (iv) (c) has application to 
declarations properly so called, such for instance 
as declarations of public status, or a declaration 
that the plaintiff holds a public office, or a decla¬ 
ration as to the meaning of a will or a trust deed 
or other public document. It has no reference 
to the kind of declaration in the sense of a find¬ 
ing of fact as to the plaintiff’s title necessary for 
granting a decree for possessions It is not in the 
least necessary for a plaintiff in a suit for posses¬ 
sion to claim a declaration. If he happens to 
claim a declaration of title in addition to an 
order for possession, the Court may and should 
treat the case as a claim for possession pure and 
simple, and ignore entirely the claim for a decla¬ 
ration of title. Where the essential claim made 
by the plaintiff is one for possession, the fact 
that the plaint attempts to anticipate a possible 
defence and says that the defendants will rely 
upon certain dispositions of the property falsely 
alleged to have been made, the suit is one for 
possession under S. 7 (v) of the Court Fees Act, 
and there cannot be any pretence that the claim 
is one for a declaration with consequential relief 
falling under S. 7 (iv) (c). Merely because the 
defendants challenge the title of the plaintiff, the 
suit does not become one for a declaration with 
consequential relief. ( Courtney-Terrell , C.J., 
James and Manohar Lall, J J ) Ram Khelawan 
Sahu v. Bir Surendra Saht. 16 Pat. 766=172 
I.C. 840=4 B.R. 178=10 R.P. 349=1937 P.W. 
N. 989=18 Pat.L.T. 977=A.I.R. 1938 Pat. 22 
(SB). 

- S. 7 (iv) (c) and (v) — Applicability — Parti¬ 
tion suit—Plaintiff claiming to be in joint posses¬ 
sion of property—Prayer for declaration that 
prior compromise and preliminary decree based 
thereon inoperative and not binding—Plea of 
denial of joint possession — Court-fee payable — 
Principle — Sch. II, Art. 17 (vi). . 

It is well-settled that in a suit for partition ot 
property Court-fee is to be determined solely on 
the consideration of the cause of action as stated 
in the plaint. A suit for partition alleging joint 
possession of the property and praying for (l) a 
declaration that a previous compromise and the 
preliminary decree passed thereon are inopera¬ 
tive and not binding on the plaintiffs and (2) for 
partition of the property which is in the 
plaintiffs’ joint possession according to law, falls, 
so far as the first relief is concerned, under S. / 
(iv) (cl and so far as the second relief is con¬ 
cerned under Art. 17 (vi) of Sch. II of the 
Fees Act. A denial by the defendant of tne 
plaintiffs’ joint possession at the date of the suit 
does not alter the character of the suit, it tne 
defendant succeeds in establishing his plea t 
the plaintiffs were not in joint possession ot tn 
property in suit, tbe plaintiffs’ cause of action as 
laid would fail and suit would be liable to De 
dismissed unless the plaintiffs are permitted to 
amend their plaint and pay the a , an d 
requisite Court-fee. (Rupchand, Aff£C. - 
Lobo, J.) Hussein Baksh ****** ;s.L. 
Muhammad Musa Muhammad Tayab. 
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550=11 R.O. 54=1938 O.A. 692=1938 OWN. 
889=1938 O.L.R. 425=A.I.R. 1938 Oudh 201 

(F.B.). 

-Ss. 7 (iv) (c) and 7 (5)— Declaration and 

cancellation unnecessarily asked — If S. 7 (4) (c) 
or S.7 (5) applies. 

Where a plaintiff asks for declaration and a 
consequential relief, though it is enough for his 
purposes to merely ask for possession the suit 
must be treated as one falling under S. 7 (4) ( c ) 
of the Court-fees Act. ( Niyogi , J.) Mt. 

Thamabai v. Lalsing. 1938 N.L.J. 130. 

—-Ss. 7 (iv) (c) and 8 (c)— Suit for rectifica¬ 

tion of solenama on which preliminary decree 
was made in partition suit—Valuation by plaintiff 
—If final. 

In a suit for rectification of a solenama upon 
which a preliminary decree was made in a parti¬ 
tion suit, on the ground of fraud or mutual 
mistake of parties, the value of the property 
which would be affected by the preliminary 
decree which would be made in the partition suit 
if the plaintiff ultimately succeeded in his suit, 
cannot be taken as an objective standard for the 
purpose of determining the value of the relief in 
the suit. In the absence of any other satisfac¬ 
tory objective standard, the plaintiff’s valuation 
must be taken as correct and final. (5*. K. Chose 
and Nazim Ali. JJ.) Kanai Lal v. Satyabati. 
181 I.C. 500=11 R.C. 815=42 C.W.N. 614=68 
C.L.J. 413=A I.R. 1939 Cal. 265. 

‘ Ss. 7 (iv) (c) and 8-C— Plaintiff suing for 
declaration, and praying for injunction besides 
other reliefs—Power of Court to revise plaintiff's 
■valuation. 

Where the plaintiff sues for a declaration and 
prays for, besides other reliefs, a perpetual in¬ 
junction as a consequential relief flowing from 
the declaration, the suit, so far as it relates to 
these two reliefs, is a suit for a declaration with 
a consequential relief within the meaning of S. 7 
(iv) (c) of the Court-Fees Act. Under S. 8-C of 
that Act, the Court has power to revise the 
valuation put by the plaintiff and determine the 
correct valuation for the purposes of court-fees. 
The Court for that purpose may hold such 
enquiry as it thinks fit. ( Bartley and Nasim Ali, 
JJ.) Anath Nath Banerjee v . Kalimata Tha- 
kurain. I.L.R. (1938) 2 Cal 64=42 C.W.N.504 
=179 I.C. 355=11 R.C. 536=A.I.R. 1938 Cal. 


Ss. 7 (iv) (d) and 8-C— Suit for permanen 
injunction—Prayer restraining execution o 
decree against property in plaintiff's possession- 
Proper valuation. 

* n , a f su ‘j ^ or ® permanent injunction restrainini 
the defendant from executing a decree obtaine< 

. ;? a,n , s *. Pf£P ert y in possession of th. 

plaintiff! the plaintiff cannot place his own valua 
tion on the relief. claimed by him, nor can thi 
relief be valued according to the value of th« 

property which would be affected by the injunc 

tion. In a case of this sort the objective standarc 
of valuation must be taken to be represented b’ 

the extent to which the plaintiff will be benefited 

if the succeeds in his suit* It would be necessar 5 
during the course of an enquiry under S 8-C o 
the Court-fees Act to estimate the value to th. 
plaintiff of the property without the permanen 
injunction and also on the assumption that a per 
manent injunction could be obtained. The differ 
«nce in the amounts of these two estimates woul< 
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be the measure of the value of the relief sought 
by the plaintiff and it would be according to the 
figure thus obtained that the plaintiff’s suit 
should be valued. ( Edgley, J.) Mir Akhatar 
Hossain v. Guhupaha Haluar. I.L.R. (1940)2 
Cal. 33=44 C.W.N. 591. 

--S. 7 (iv) (f)— Pinal decree in suit for dis¬ 
solution of partnership and accounts — Appeal — 
Court-fee payable — Basis 

Where a defendant prefers an appeal against a 
final decree in a suit for dissolution of partner¬ 
ship and accounts, he has to pay Court-fee on the 
amount mentioned in the final decree and not on 
the provisional valuation put in the plaint by the 
plaintiff for the uncertainty about the amount 
due has ceased to exist after the final decree. 

( Gruer , J.) Sheo Kisandas v . Dandas Ram- 
gopal. 179 I.C. 224=11 R.N, 280=1938 N L.J. 
341=A.I.R. 1938 Nag. 527. 

-S. 7 (iv) (f)— Administration suit — Appeal 

— Court-fee payable. 

In an appeal from a decree in a suit for ad¬ 
ministration, the appellant is entitled to value his 
relief for purposes of court-fee at such figure as 
he may fix. He is not bound to pay court-fee on 
the ad valorem value of the appeal. (SkemP, J.) 
Govind Lal Ji v . Milap Chand. 42 P.L.R. 101. 

-S.7 (iv) (f)— Scope — If subject to 0.7 , 

R. 11, C. P. Code — Partnership—Suit for accounts 
—Final decree—Appeal or cross-objections — 
Court-fee — Valuation—Right of party to put 
notional value—If absolute—Power of Court to 
revise x valuation and demand additional Court-fee. 

It cannot be laid down as an absolute rule of 
law that the right of a plaintiff in a suit for 
accounts of a partnership to put a notional value 
upon the relief he claims extends throughout the 
whole course of the proceedings up to second 
appeal and that it extends to appellants or res¬ 
pondents who file cross-objections. The Court is 
not bound in every case to accept the valuation put 
by the appellant upon the relief sought by him. 
As the suit proceeds and circumstances change 
and the preliminary decree is followed by a final 
decree, the relief claimed by an appellant in an 
appeal from the final decree is no longer tentative 
and uncertain, but is ascertained and can be accu¬ 
rately valued; and the Court therefore is not 
bound to apply in such an appeal the principle of 
notional valuation applied or accepted at the 
beginning of the suit when everything was uncer¬ 
tain. If the appellant is able to ascertain the 
amount then remaining in dispute, he must pay 
Court-fee on the value of the relief he seeks in 
his appeal and cannot be allowed to put a mere 
notional value. S. 7 (iv) of the Court-fees Act 
must be read with O. 7, R. 11, C. P. Code, and in 
case of an under-valuation the Court is entitled 
to apply O. 7, R. 11, C. P. Code, and require the 
appellant to correct the same and pay the requi¬ 
site additional Court-fee. (Davis and Mehta, A, 
J.Cs.) Lilaram v. Hiranund. 31 S.L.R. 37. 

" S.7 (iv) (f)— Suit for accounts — Dismissal 

—Appeal—Valuation—If to be same as in lower 
Court or if may be changed. 

An appellant against a decree dismissing a suit 
for an account cannot in appeal change his valua¬ 
tion when the subject matter of the appeal is the 
sanje as in the trial Court. The scheme of the 
Court-Fee.* Act does not allow the plaintiff to> 
change in tppeal the valuation adopted by him in 
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the plaint in the trial Court. {Leach, C.J., Vara- 
dachariar and Pandrang Row. JJ .) Narayanan 
Chetty v. Periappan. IX.R. (1938) Mad. 1031= 
48 L.W. 454=11 R.M. 414=178 I C. 159=1938 
M.W.N. 946=A.I.R. 1938 Mad. 887=(1938) 2 
M.L.J. 557 (F.B.). 

--—S. 7 (iv) (f)— Suit for accounts — Plaintiff 

claiming fixed sum by prior notice—Valuation of 
claim. 

A suit for accounts of the rent recovered by 
the defendants, falls under S. 7 (iv) (/) of the 
Court-Fees Act, and the plaintiff is at liberty to 
value it as he pleases. The fact that the plaintiff 
issued, prior to the institution of his suit, a 
notice claiming a definite sum does not have the 
effect of making the suit fall under S. 7 (*)• 
{Macklin, J.) Krishnaji Hart v. Gopal Nara- 
yan. 162 I.C 227=8 R.B. 398=38 Bom.L.R. 
218=A.I R. 1936 Bom. 166. 

--S. 7 (iv) (f)— Suit for accounts — Appeal 
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v. Mohammad Din. 18 Lah. 196=39 P.L.R 884 
=171 I.C. 837=10 R.L 238=A.I.R. 1937 Lah. 
694. 

—~ S 7 (iv) (f)— Suit for partnership accounts 
—Appeal against final decree. 

There is nothing in Cl. (iv) (/) of S. 7 of the 
Court-Fees Act which limits its application, in 
respect of an appeal, to an appeal from a preli¬ 
minary decree only. It applies also to an appeal 
against the final decree in a suit for accounts of 
a partnership. (Davis and Mehta, A.J.Cs) Lila- 
ram v. Hiranand. 31 S.L.R. 37. 

S. 7 (iv) (f)— Suit for accounts by princi- 


by defendant against final decree — Valuation. 

It is, no doubt, settled law that in an appeal 
against a preliminary decree in a suit for the 
taking of accounts, the defendant-appellant is 
not bound by the valuation of the relief made in 
the plaint and is at liberty to make a fresh valua¬ 
tion for the purposes of the appeal. But in an 
appeal against a final decree by which it has been 
decided that a certain specific sum of money is 
due by the defendant-appellant to the plaintiff- 
respondent, the only valuation which the defen¬ 
dant-appellant can be permitted to put upon his 
appeal is the amount of the decree which he 
seeks to have set aside. (Dunkley, J.) Maung 
Thet Pyin v. Ma Nu. 1937 Rang.L R. 369= 
174 I.C. 663=10 R.R. 416=A.I.R. 1938 Rang. 
23. 

-S, 7 (iv) (f)— Suit for administration — 

Appeal—Valuation for Court-fees. 

In a suit for accounts including an administra¬ 
tion suit, and in an appeal from a decree in such 
a suit, a plaintiff or an appellant is entitled to 
value his relief for the purposes of Court-fees at 
such figure as he may fix. (Jai Lai and Dalip 
Singh, JJ.) Mt. Shahzadi Bi v. Mt. Rrhmat 
Bt. 168 I.C. 105=9 R.L. 594=A.I.R. 1936 Lah. 
879. 

- S. 7 (iv) (f)— Suit for dissolution and 

accounts of partnership — Appeal — Court-fee 
payable. 

In an appeal against the final decree in a suit 
for dissolution and settlement of accounts; it is 
open to the appellant to value his relief for the 
purpose of court-fee stamp tentatively at such 
figure as he may choose to fix, under S. 7 (iv) (f) 
of the Court-Fees Act. It is not necessary for 
him to pay a court-fee stamp on the whole 
amount which he claims should be taken into 
account in adjusting the final accounts between 
the parties. ( Jai Lai and Sale, JJ.) Tarif Singh 
v. Kanshi Ram. 160 I.C. 642=8 R.L. 574=A.I. 
R. 1936 Lah. 458. 

-S. 7 (iv) (f)— Suit for partnership accounts 

—Appeal against preliminary decree by defendant 
— Court-fee payable. . 

A defendant appealing from a preliminary 
decree in a suit for partnership accounts cannot 
value his appeal as he likes. An appeal of this 
nature must bear Court-fees ad valorem on the 
amount at which the relief is value in the plaint. 
{Addison and Din Mohammad, JJ.) Feroze Din 


pal against agent—Preliminary decree—Appeal 
by defendant—Valuation of sum less than plain- 
iiff’s valuation — Propriety—Right of defendant to 
value at suitable amount. 

Plaintiff sued the defendant as his agent for 
collecting the rent of a house in Calcutta and for 
rendition of accounts and valued the suit at Rs. 
2.100, or whatever sum was found due, be paid 
Court-fee on Rs. 2,100. By the preliminary 
decree the defendant was made liable to render 
accounts for the period from 1920 to 1928 The 
latter appealed on the grounds (1) that he was 
not liable to render accounts before 1923, and (2) 
that he had rendered accounts for the period 
1923-1928, and prayed that the preliminary decree 
for accounts should be set aside. He valued his 
appeal at Rs. 100. 

Held, that the plaint valuation was intended by 
the plaintiff to be a valuation of the final decree 
in the suit and not of the preliminary decree, and 
though the defendant, if he appealed from the 
final decree, would have had to pay Court-fee on 
whatever sum was found due to the plaintiff, the 
present appeal being one from the preliminary 
decree, the defendant was entitled to value the 
appeal at any amount which he considered suit¬ 
able, and the valuation at Rs. 100 was quite pro¬ 
per and perfectly justified and did not contravene 
any rule of law. (Bennett J.) Hari Das v. 
Murli Prasad. 1937 A.W.R. 443=1937 A.L.J. 
480=170 I.C. 119=1937 A.L.R. 634=10 R.A. 99 
=A.I.R. 1937 All. 465. 

-S. 7 (iv) (f) and (v)— Applicability—Suit 

to declare will null and void and administration of 
estate of deceased — Court-fee payable — S. 17— 
Applicability—Suit valued at Rs. 200 in Court of 
First Class Subordinate Judge — Decree — Appeal — 
Forum—District Court or High Court—Bombay 
Civil Courts Act, S. 26. 

A suit for declaration that a will executed by a 
deceased person is null and void and for adminis¬ 
tration of the estate of that person consisting of 
movable and immovable properties, must be held 
to be an administration suit falling under S. 7 . 
(«') (/) of the Court-Fees Act, being treated as a 
suit for accounts. It cannot be treated as a suit 
for possession of immovable property falling 
under S. 7 (v) in spite of the fact that the final 
decree in the suit might award possession of im-. 
movable properties. Nor can the suit be regard-- 
ed as embracing two or more distinct subjects sc. 
as to attract the operation of S. 17 of the Court- 
Fees Act. The relief by way of declaration as to. 
the will must be regarded as incidental to tne- 
chief item of relief which is the administration o 
the estate. The Court-fee must therefore be 
computed according to the amount at whicn tn 
plaintiff values the relief. Where in such a s lfc 
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the plaintiff values the relief at Rs 200 and pays 
Court-fee accordingly, the suit being instituted 
in the Court of a Subordinate Judge of the First 
Class, the subject-matter of the suit is less than 
Rs. 5,000 and consequently an appeal from the 
decree in such a suit lies to the District Court 
and not to the High Court, in view of the provi¬ 
sions of S. 8 of the Suits Valuation Act and of 
S. 26 of the Bombay Civil Courts Act. (Broom¬ 
field and Tvabji, JJ.) Maganlal v. Kanchan- 
lal. 165 I.C. 954=9 R.B. 189=38 Bom.L.R. 
754=A.I.R. 1936 Bom. 353. 

-S. 7 (iv) (f) and Sch. II, Art 17 (iii)— 

Applicability — Suit under S. 33, Agriculturists 
Relief Act (U.P.) — Court-fees payable. 

A suit by an agriculturist debtor against his 

creditor under S. 33 of the U. P. Agriculturists 

Relief Act, to take accounts between him and his 
creditor and declare the amount still payable by 
him to the creditor is a suit which falls under 
Art. 17 (iii) of Sch II of the Court-Fees Act, as 
the only decree that can be passed in the suit is a 
declaratory decree. The proper Court-fee pay¬ 
able on the suit is Rs. 10 only. The suit is not an 
ordinary suit for accounts as contemplated by 
S. 7 (tv) j (/) of the Court-Fees Act. In such a 
suit it is not permissible to the Court under 
ordinary circumstances to give a decree in 
favour of the plaintiff as in a regular suit for 
accounts. Consequently no ad valorem Court- 
fees are payable. (Collister and Bajpai, JJ.) 
Girwar Singh v. Peyarf. Lal. 1936 R D. 237. 

--S. 7 (iv) (f) and U. P. Agriculturists Re¬ 
lief Act (1934), S. 33— Suit under Agriculturists 
Relief Act to declare amount payable—Nature of 
— Court-fee Payable. 

Where a plaintiff asks that it may be declared 
as to what amount is due by him according to the 
provisions of the U. P. Agriculturists Relief Act, 
the suit is clearly a suit for accounts and it 
comes under S. 7 (iv) (/) of the Court-Fees Act. 
It is, no doubt, not that class of suit in which the 
plaintiff claims that a sum of money is due to 
him. It is a case where the claim is that a sum 
of money is due from the plaintiff to the defen¬ 
dant. But the Court-Fees Act does not draw a 
distinction between these different cases of suits 
for accounts. The criterion applied by the Court- 
Fees Act to all suits for accounts is, the amount 
at which the relief sought is valued in the plaint 
or memorandum of appeal. (Bennet and Vertna 
JJ.) Mohammad Obaid-Ullah Khan z/.Ramti 
Lal I.L.R. (1940) All. 93=188 I C. 149=12 

^Aa 5 ? 0 ^ 1 , 940 A L -J- ^6=1940 A.W.R. (H.C.) 
43=A.I.R. 1940 All. 189. J 

S. 7 (iv) (s)— Applicability—Suit for 
accounts—Appeal by defendant — Court-fee—Ap¬ 
peal against preliminary decree and appeal against 
final decree—Distinction as regards Court-fee 
payable. 

A defendant appealing from a preliminary 
decree for an account has to stamp his memo- , 
randum of appeal according to the plaintiff’s 1 
valuation and cannot value his appeal at whatever 
may seem to him to be approximately correct I 
Where a defendant appeals against a final decree, 
he should pay Court-fee on the amount of the 
decree passed against him, except in cases where 
he appeals only against a portion of the decree. 
S.7 (iv) (/) applies to appeals by a defendant. 
\Leach , C. J., Varadachariar, Burn , King and 

Q.. D .—150 
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Venkataramana Rao, JJ.) Dhanukoiu Nayakap, 
hire. ILR. (1938) Mad. 598=175 I.C. 470= 
10 R M. 781 = 1938 M W.N. 373=47 L W. 488= 
A.I.R. 1938 Mad. 435 = (1938) 1 ML.J. 628 
(F.B.). 

--(as amended in Madras), S. 7 (IV-A)— 

Applicability—-Ex-minor —Suit to set aside aliena¬ 
tion by guardian and for possession of alienated 
property — Court-fee—Valuation. 

A suit by a minor after attaining majority to 
set aside an alienation made by his guardian 
during his minority and for possession of the 
properties alienated is governed for purposes of 
couit-fee by S. 7 (IV-A) of the Court-Fees Act as 
amended in Madras. The plaintiff has to pay the 
court-fee based on the actual value of the pro¬ 
perty as shown in the sale deed which lie seeks to 
avoid ; and not the artificial value prescribed by 
S. 7 (V) of the Act. (IVadszvortii , J.) Vf.nkata- 
KK 1 SHNIA 1 I v. ^HEIK Ali Sahib. 182 I.C. 878 = 
12R.M 160=1938 M.W.N. 835=48 L.W. 277= 
A I R. 1938 Mad. 921. 

-(as amended by Madras Act V of 1922), 

S. 7 (IV-A)— Applicability—If one for cancella¬ 
tion. 

A plea that a document purporting to be exe¬ 
cuted by another person in favour of the plaintiff 
does not amount to a due fulfilment of the con¬ 
tract entered into by that other with the plaintiff 
is certainly not what in law will be spoken of as a 
prayer for ‘cancellation’ of that document. So 
when such a plea is raised or when apra\erin 
respect of such plea is added by amending the 
plaint the case will not fall under S 7 (IV-A) of 
the Court-Fees Act, as amended in Madras. Nor 
will the addition of such a prayer in suit for 
money make the plaint one comprising distinct 
subjects within the meaning of S. 17. (Varada- 
chariar, J.) Narayana Moorthi v. Purna 
Chandra. 161 I.C. 184=8 R.M. 797=1936 M. 
W.N. 150=A.I.R. 1936 Mad. 266. 

-- (as amended in Madras), S. 7 (IV-A)— 

Applicability—Hindu reversioner—Suit to declare 
j money decree against ividoio collusive and not 
I binding on plaintiff or Ins reversionary interest 
and for injunction to restrain injunction — Valua- 
i tion. 

To invoke the application of S. 7 (IV-A) of the 
Court-Fees Act, as amended in Madras, the 
essential nature of the relief sought must be the 
cancellation of the decree for money, i.e., getting 
rid of an obligation for payment of money im¬ 
posed by the decree against the party who seeks 
; to get rid of it. Where the plaintiff is not a 
party to the decree and there is no obligation 
imposed on him personally or on any property in 
his hands, Art. 7 (IV-A) will not prima facie 
I fpply- There is distinction between an obligation 
imposed on a party by a decree and an obligation 
imposed on a party by his personal law by which 
he is governed in pursuance of a decree In one 
case he seeks to get rid of the obligation existing 
under the decree; in the other he seeks to have it 
declared that he or his interest in the property or 
estate, which is sought to be made liable, cannot 
be rendered liable under the decree by virtue of 
the said personal law. In the latter case he is 
not bound to sue for cancellation of the decree; 
in the former he is so bound. Where a Hindu 
reversioner brings a suit to have it declared that 

a decree obtained against the widow of the last 
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male-holder is a collusive decree and does not 
affect the plaintiff or his vested remainder 
interest in the properties of the last male-holder, 
and that the decree-holder should be restrained 
by a permanent injunction from bringing to sale 
in execution the interest of the plaintiff, in the 
estate, the suit does not fall under S. 7 (IV-A) 
of the Act. ( Venkataramana Rao, /.) Valla- 
bhacharyulu v. Rangacharyulu. 1937 M.W.N. 
230=45 L.W. 380=10 R.M. 407=171 I.C. 889= 
A I R. 1937 Mad. 449. 

-fas amended in Madras), Ss. 7 (IV-A) 

and (V)— Applicability—Suit for cancellation of 
deed of conveyance and for possession of pro¬ 
perty comprised therein—Valuation — Court-fee 
payable. 

In a suit for cancellation of a deed of convey¬ 
ance and for possession of the property, falling 
under S. 7 (IV-A) of the Court-Fees Act, as 
amended in Madras, the proper method of cal¬ 
culating the value of the subject-matter is the 
market value of the property on the date of the 
plaint. The valuation should not be in accord¬ 
ance with S. 7 (V). {Leach, C.J , Krishnaswami 
Ayyangar and Somayya,JJ.) Kutumba Sastri 
t/. SuNDARAMMA. I.L.R. (1939) Mad. 764=183 
I.C. 95=12 R.M. 232=49 L.W. 566=1939 M.W. 
N. 407=A.I.R. 1939 Mad. 462=(1939) 1 M.L.J. 
702 (F.B.). 

-(as amended in Madras), S. 7 (IV-A) and 

Sch. II, Art. 17-A— Applicability—Order by 
liquidator of Co-operative Society under S. 42 (2) 
(b), Co-operative Societies Act—Suit to declare 
null and void—Court-fee payable—“Decree for 
moneyS 

An order of the liquidator under S. 42 (2) (b) 
of the Co-operative Societies Act is not a "decree 
for money" within the meaning of S. 7 (IV-A) 
of the Court-Fees Act as amended by Madras 
Act V of 1922, not having been passed by any 
Court in a suit. S. 7 (IV-A) cannot therefore 
apply to a suit for a declaration that an order of 
a liquidator determining the amount of contribu¬ 
tion payable by the plaintiff under S. 42 (2) ( b) 
of the Co-operative Societies Act is null and void. 
The suit is governed by Art. 17-A of Sch. II of 
the Court-Fees Act. as amended in Madras. 

(Venkataramana Rao, J.) Kuppu Govinda 
Chettiar v. Uttukottai Co-operative Society. I. 
L.R. (1938) Mad. 63=1937 M.W.N. 341 = 169 I. 
C. 698=10 R.M. 87=45 L.W. 563=A.I.R. 1937 
Mad. 604=(1937) 1 M.L.J 640. 

-(as amended by Madras Act V of 1922), 

S. 7 (IV-A) and Sch. II, Art. 17-A— Applicabi¬ 
lity and scope—Razinama decree—Suit to declare 
null and void—Plaintiffs minors in prior suit 
represented by defendants or guardians — Court- 
fee payable.' 

In determining the question of Court-fee pro¬ 
perly payable, the substance of the relief claimed, 
and not the form and language of the plaint in 
the suit must be looked at. The word ‘declara¬ 
tion* in Art. 17-A of Sch. II has a different mean¬ 
ing from "cancellation*' in S. 7 (IV-A) of the 
Court-Fees Act. If a party to a decree sues to 
set aside or cancel a decree, S. 7 (IV-A) governs 
the Court-fee, but if the plaintiff is not a party to 
the decree which he seeks to have declared not 
binding on him, the appropriate provision is 
Art. 17-A of Sch. II. In a suit where the relief 
prayed for is that a razinamah decree passed 
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against the members of a tarwad of which the 
plaintiffs and defendants were members—the 
plaintiffs then being minors represented by the 
defendants—may be declared null and void, the 
declaration must be taken to have been asked for 
on the footing that the plaintiffs were not parties 
to the razinamah decree for the reason that they 
were not properly or legally represented at all in 
the razinamah, the interests of the defendants 
being adverse to^those of the plaintiffs. The case 
would therefore be governed by Art. 17-A of 
Sch. II and not by S. 7 (IV-A). (Cornish, J.) 
Abdullah v. Subramanyan Pattar. 163 I.C. 
203=8 R.M. 1112=1936 M.W.N. 566=43 L.W. 
715=A.I.R. 1936 Mad. 470=71 M.L.J. 383. 

-(as amended in Madras), S. 7 (IV-A) and 

Sch. II, Art. 17-A (1)— Suit under S. 53, T. P. 
Act—Court-fee payable—Prayer for cancellation 
of deed—If involved. 

It is clear that the proper prayer in a suit by 
the creditors of a person under S. 53 of the 
Transfer of Property Act is a prayer for a decla¬ 
ration that the alienation complained of is not 
binding upon the creditors to the extent of their 
debts and not a prayer for the cancellation of the 
deed of alienation. The suit therefore falls in 
substance under Art. 17-A of schedule to the 
Court-Fees Act as amended in Madras and does 
not come under S. 7 (IV-A). (Wadsworth, J .) 
Vellaya Konar v. Ramaswami Konar. I.L.R. 
(1940) Mad. 73=189 I.C. 301 = 13 R.M. 229=50 
L.W. 248=1939 M.W.N. 778=A.I.R. 1939 Mad. 
894=(1939) 2 M.L J. 400. 

-(as amended in Madras), S. 7 (IV-A) and 

Sch. II, Art. 17-A (iii)— Applicability — Suit by 
Hindu widow—Prayer for declaration that defen¬ 
dant not adopted by her—Further prayer that 
deed of adoption executed by her in his favour be 
declared void and cancelled — Court-fee payable— 

“Document securing money”—Meaning of. 

The substance of the claim made by a plaintiff, 
a - Hindu widow, in a suit in a Subordinate 
Judge’s Court was to have it declared that the 
first defendant was not adopted by her to her 
husband and that a certain deed of adoption exe¬ 
cuted by her in favour of the first defendant 
should be declared void and cancelled. On the 
first relief she paid a Court-fee of Rs. 100, 
valuing the relief at Rs. 8,000, and on the second 
she paid a Court-fee of Rs. 112-8-0, valuing it at 
Rs. 1,000. It was found that the market-value of 
the properties both movable and immovable, 
affected by the declarations was over Rs. 50,000. 

Held, (1) that the Court-fee in respect of the 
first relief of declaration as to the status of the 
first defendant was Rs. 500 under Art. 17-A (iii) 
of Sch. II of the Court-Fees Act as amended in 
Madras ; (2) that the document which the plaintiff 
sought to have declared void and cancelled was 
not a document in and by which any property was 
"secured** in favour of the first defendant within 
the meaning of S. 7 (IV-A) of the Court-Fees Act 
as amended in Madras, and did not require to be 
set aside, and the valuation given by the plaintiff 
and the Court-fee paid by her were therefore 
correct. . . . 

Held, further, that the documents wh, 5 h _i? v 
quired to be set aside were documents where ' 
rights are transferred or released such as s # 
gifts, mortgages, leases, releases, etc., ana 
under S. 7 (IV-A), the document sought to De 



* 3^9 


CIVIL, CRIMINAL AND REVENUE. 


2390 


COURT-FEES ACT (1870), S. 7. 

set aside must of itself have secured the property, 
t.e., there must have been a conveyance of the 
said property or a release of right thereunder 
which would operate to extinguish the right of 
the person convenying or releasing, and not 
merely a confirmation of an already existing 
right. (Venkataratnana Rao, J ) Sodemma v. 
Krishnamurthy. 181 I.C. 431=11 R.M. 809= 
1938 M.W.N. 520=48 L.W. 623=A.I.R. 1938 
Mad. 824. 


-(as amended by United Provinces Court- 

Fees Chief Amendment Act, 1938), S. 7 (IV-B) 
(b)— Applicability. 

S. 7 (IV-B) (fe) of the Court-Fees Act (as 
amended in United Provinces) applies to a suit in 
which the only relief claimed is one to obtain an 
injunction. ( Zia-ul-Hasan and Yorke, JJ.) Janed 
Anna Bonarjee v. United Provinces of Agra 
andOudh. 15 Luck. 415=186 I.C. 671 = 12 R. 
O 326=1940 A.W.R. (C.C.) 122=1940 O.W.N. 
223=1940 O.A. 212=1940 O.L.R. 141=A.I.R. 
1940 Oudh 249. 

-S. 7 (v) —Applicability — Caste—Suit by 

members of,on behalf of caste, for administration 

of caste property after ejectment of defendants 

tn possession—If one for possession — Court- 
fee. 

A suit which does not fall under S. 92. C. P. 
Code, and which is not for the administration of 
any trust but is in substance one for the adminis¬ 
tration of the property of a caste, wherein all the 
members of the caste are interested, after eject¬ 
ment of persons who are in exclusive possession 
thereof and who refuse to have the same admi¬ 
nistered for the common benefit, falls directly 
under S. 7 (v) of the Court-Fees Act and must 
be valued for purposes of Court-fee as a suit for 
possession. Recovery of possession being a 
necessary and substantial relief in such a suit, 
and being sought on behalf of all the members 
°f ; the caste, the suit comes within the purview 
of S. 7 (v). (Venkataramana Rao, J.) Muthu- 
swami Pillai v. Manickavasagam Pillai. 169 
LC• 819=10 R.M. 104=1937 M.W.N. 217=45 
L.W. 510=A.I.R. 1937 Mad. 591. 

■ -S. 7 (v)—-Applicability—Hindu coparcener 
—Suit for partition —No allegation in plaint that 
plaintiff is in joint possession and management— 
Court-fee payable. See Court-Fees Act, S. 7 
Ov) ( b ) and ( v ). 45 L.W. 541. 

- S. 7 (v)— Applicability — Suit by junior 
member for partition of thavazhi properties. 

Where the suit is by a junior member for par¬ 
tition of the thavazhi properties, for the pur¬ 
pose of determining the Court-fee payable, the 
point to be considered is, whether on the date of 
suit it can be said that the defendant's possession 
was possession on behalf of the thavazhi. It he 
is not in such possession, Court-fee should be 
paid under S. 7 ( v ). {Varadachariar, J.) Mana- 
vedan v Manavedatt. 181 I.C. 905=11 R.M 
874=1938 M.W.N. 131=A.I.R. 1938 Mad. 474.' 

“- s -.7 (v)—Applicability—Suit for declara¬ 

tion of title to property and for possession— 
Court-fee payable. See Court-Fees Act. S. 7 
<tv) (c ) and ( v ). 45 L.W. 491=(1937) 1 M. L. 

J. 739. 

-S. 7 (v)— Applicability—Suit against mort¬ 
gagor for possession. 

In a suit for possession against a mortgagor 
who had not delivered possession of property 
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mortgaged, an ad valorem court-fee on the 
market value must be paid as the defendants are 
allegedly in possession and as there is no special 
provmons in the Court-bees Act as regards suits 
of this kind. {Davies.) Nawafj Khan v. Ali 
Shah.^ 1940 A.M L.J. 49. 

_ S. 7 (v) Applicability—Suit for possession 

—•Defendant challenging plaintiff’s title, and 

plaint anticipating possible defence on that ground 

—Suit, if one for possession or falls under S. 7 

{iv)(c)— Court-fee. Court-Fei.s Act, S. 7 (iv) 

(t/). 18 Pat.L.T. 977=A.I.R. 1938 Pat. 
22 (S.B.). 

“ S. 7 (v)— Suit for partition and possession 
by excluded co-sharer — Court-fee payable. 

Where in a suit for partition and possession 

among co-sharers the plaintiff alleges his exclu¬ 
sion from possession of the property, the court- 
fee payable is ad valorem under S. 7 (v) of the 
Court-Fees Act. ( Venkatasubba Row and 
Abdur Rahman. JJ.) Secretary of State v. 
Sudramanian Chettiar. I.L.R. (1938) Mad 
309=47 L.W. 70=1938 M.W.N. 169=177 I c’ 
904=11 R.M. 392=A.I.R. 1938 Mad. 278= 
(1938) 1 M.L.J. 29. 

-(as amended in Madras), S. 7 ( v )—Appli¬ 
cability— Suit under S. 13, Madras Survey and 
Boundaries Act—Prayer for possession—Court- 
fee payable. See Court-Fees Act (as amended 
in Madras), S. 7 ( iv) ( c) and (v). 1939 M.W 
N. 841. 

“S. 7 (v) and (x)— Applicability and scope 
—Suit for specific performance—Nature of — 
Claim to possession also included—If makes suit 
one for possession — Test. 

In a suit for specific performance of a contract 
for conveyance of immovable properties, there is 
no question of primary and secondary relief ; both 
the execution of the conveyance and delivery of 
possession are essential reliefs. In such a suit 
the purchaser seeks to enforce the terms of his 
contract. The seller as much agrees to put the 
purchaser in possession as he agrees to execute a 
conveyance in his favour. The fact that the pur¬ 
chaser claims possession in the suit will not make 
the suit one for possession, as the specific provi¬ 
sion in Cl. ( x ) of S. 7 of the Court-Fees Act for 
specific performance will exclude the applicability 
of the general provision in S. 7 ( v ) relating to 
suits for possession where the claim to possession 
is involved in the claim to specific performance, 
the suit remains one for specific performance and 
must be dealt with on that basis. Where the 
plaintiff, in pursuance of an arrangement entered 
into between him and the defendants, prays that 
the 1 st defendant should be directed to execute a 
relinquishment in his favour for a third share in 
certain properties which are part of a schedule to 
the plaint, and that the 2 nd defendant should be 
directed to execute a conveyance in his favour of 
all the properties in that schedule including the 
items in respect of which he claims a relinquish¬ 
ment from the 1 st defendant, and also prays for 
partition and possession, so far as the conveyance 
from the 2 nd defendant is concerned, the plain¬ 
tiffs suit is essentially one for specific perfor¬ 
mance falling under clause (jr) of S. 7 of the 
Court-Fees Act and court-fee must be paid on the 
consideration for the conveyance staled in the 
agreement. So far as the relief against the 1st 
defendant is concerned, the essential relief 
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against him is really one for possession and plain¬ 
tiff is therefore entitled to value it under Cl. (v) 
of S 7. ( Venkataramana Rao , /.) Dullabho 

Sahu v. Adjnarayana. 176 I.C. 777=11 R.M. 
174=1937 M.W.N. 236=A.I.R. 1937 Mad. 831. 
-S. 7 (v) and (x) (a)— Applicability — Con¬ 
tract of sale—Suit for specific performance and 
possession — Court-fee. 

A suit for specific performance of a contract of 
sale of land and for possession falls under S. 7 
(x ) (a) of the Court-Fees Act and must be valued 
for purposes of Court-fee according to the 
amount of the consideration for the sale. Ad 
valorem Court-fee has to be paid on the full 
amount of the consideration and not merely on 
the unpaid portion of the purchase-money due by 
the buyer to the seller. Possession is only an 
auxiliary relief and the suit is therefore not one 
for possession under S. 7 ( v ) of the Act. 
(Norman.) Sukhdf.o Kunj Lal. 1936 A.M. 
L.J. 114. 

--—S. 7 (v) and (x) (c)— Applicability — Lease 

of immovable property executed and registered 
—Term of twenty years fixed to take effect on 
future date—Suit by lessee for possession and 
mesne profits against lessor and others — Allega¬ 
tion that lessor parted with possession to 
others and refused lessee’s demand for possession 
— Valuation — Court-fee—If one for specific Per¬ 
formance. 

Petitioner granted a lease of certain immovable 
properties to the 1 st respondent for 20 years, the 
period to commence from 2nd June, 1935. The 
lease was executed on 2 —11—1929. and duly re¬ 
gistered. The property had been granted by the 
petitioner’s deceased father in 1913 on a lease for 
20 years to the 2nd and 3rd respondents and 
the fathers of the 4th, 5th and 6 th respondents. 
The 1st respondent brought a suit in 1935 against 
the petitioners and the respondents 2 to 6 and 
others claiming possession and mesne profits 
alleging that the petitioner had in collusion with 
the respondents put the 1 st defendant into posses¬ 
sion of the property and had refused his demand 
for possession, and he valued the suit as one for 
specific performance under S. 7 ( x ) ( c ) of the 
Court-Fees Act. 

Held, that the suit was in substance one for pos¬ 
session and not for specific performance; it was 
a suit for possession against strangers to the con¬ 
tract who, according to the plaintiff, were unlaw¬ 
fully withholding possession from him, therefore 
had to be valued under S. 7 (v) of the Court-Fees 
Act. For the purposes of Court-fee what the 
Court has to look at is the plaint which must be 
stamped according to the nature of the suit as the 
claim is formulated by the plaintiff. (Wadsworth 
and Krishnaswami Ayyangar, JJ.) Suryanara- 
yana Charyulu v. Narasimhaswamy. I.L.R. 
(1939) Mad. 367=49 L.W. 196=180 I.C. 640= 
11 R.M. 736=1939 M.W.N. 152=A.I.R. 1939 
Mad. 360=(1939) 1 M.L.J. 268 (F.B.). 

-(as amended by the Madras Act V of 

1922), S. 7 (b) and Sch. II, Art. 17-B— Applica¬ 
bility—Decree-holder purchaser ^getting symboli¬ 
cal delivery—Suit for possession *and mesne pro¬ 
fits against person in actual possession — Court-fee 
payable. 

The appellant who obtained a mortgage decree 
in respect of the western portion of a house, 
brought the same to sale in execution of the 


decree and purchased it himself. He later got 
symbolical delivery of possession. The respon¬ 
dent who had obtained a mortgage decree in res¬ 
pect of the whole house, executed his decree, and 
caused the property to be sold. He was himself 
the purchaser in execution, his purchase, how¬ 
ever, being subject to the appellant’s right. The 
respondent was in physical possession of the 
whole house throughout and refused to allow the 
appellant to enter into physical possession of his 
portion. The appellant thereupon brought a suit 
for partition of the property and for possession 
of his half-share and for mesne profits. He 
averred in his plaint that his claim to be put in 
possession of his share of the house was wrong¬ 
fully refused by the respondent and he paid a 
Court-fee of Rs. 15, valuing his plaint under 
Art. 17-B of Sch. II to the Court-Fees Act, as 
amended in Madras. 

Held, that S. 7 (v) of the Act, and not Art. 17-B 
of Sch. II, applied to the case and that the plaint 
required to be stamped with ad valorem Court- 
fee on the market value of the house, the suit 
being in truth and in fact a suit for possession 
against a person in wrongful possession of the 
property. (Leach, C. J. and Somayya , /.) 

Kamakshi Ayyar v. Namberumal Ayyangar. 
185 I.C. 459=12 R.M. 542=1939 M.W.N. 303 = 
49 L.W. 481=A.I.R. 1939 Mad. 506=(1939) 1 
M.L.J. 531. 

-(as amended in Madras), S. 7 (v) and 

Sch. II, Art. 17-B— Applicability—Mahomedan 
co-sharers—Suit by one for share of properties as 
his share—Claim to properties alienated by defen¬ 
dant co-sharer impeaching alienation as inopera¬ 
tive — Court-fee payable—Alienated and unalie¬ 
nated properties — Distinction. 

A suit by a Mahomedan co-sharer against 
another co-sharer to recover certain properties 
being his or her share of the joint properties, 
some of which have been alienated by the defen¬ 
dant co-sharer, alleging that the alienations are 
totally inoperative as against the plaintiff, falls 
under S. 7 (v) of the Court-Fees Act so far as 
the alienated properties are concerned, but falls 
under Art. 17-B of'Sch. II of the Act, as amend¬ 
ed in Madras, in respect of the unalienated pro¬ 
perties. So far as the alienated properties are 
concerned, the plaintiff cannot claim to treat the 
alienees' possession as the possession of a co- 
tenant unlike in the case of the non-alienated pro¬ 
perties. ( Varadachariar, J.) Karaia Nachi Bivi 
v. Allapichai. 45 L.W. 720=171 I.C. 572=10 
R.M. 373=A.I.R. 1937 Mad. 402=(1937) 1 M.L. 

J. 572. 

--(as amended in Madras), S 7 (v) ana 

Sch. II, Art. 17-B— Applicability—Suit for 

possession of office of member and manager of 
school committee — Court-fee — Valuation—Juris* 
diction—Value of properties over Rs. 3000 
Maintainability in Munsifs Court. 

The plaintiff who claimed to have been appoint¬ 
ed member and manager of a school committee in 
the place of the first defendant who was remove 
brought a suit praying that the latter should D 
declared to have been validly removed from t 
office of member and manager of the c oratni 
and institution, that he (the plaintiff) her 

declared to have been duly appointed as 
and manager and that as such he alone 
titled to be in management of the„scno 
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asked for a perpetual injunction restraining the 
first defendant from functioning as the manager 
of the plaint institution, and further prayed that, 
if need be, he should be put in possession of the 
office of managership through process of Court. 

Held, (i) that the suit in respect of the prayer 
for possession fell under Art. 17-B of Sch. II to 
the Court-Fees Act as amended in Madras and did 
not fall under S. 7 (v) of the Act; (ii) that where 
the properties were worth more than Rs. 3000, the 
suit was maintainable not in a Munsif's Court, but 
only in Subordinate Judge’s Court. (Somayya, J .) 
Karuppanna Nadar v. Karuppa Nadar. 189 I. 
C. 289=13 R.M. 234=50 L.W. 154=1939 M.W. 
N. 720=A.I.R. 1939 Mad. 776=(1939) 2 M.L. 
J. 226 

-—S. 7 (v) and Sch. II, Art. 17 (vi)— Appli¬ 
cability —Suit for possession by partition—No 
joint possession —Property not joint family pro¬ 
perty — Court-fee. 

If a person is out of possession of property to 
which he considers he is entitled on the strength 
of any right, title or interest that he claims in re¬ 
lation thereto, and seeks to obtain possession 
thereof from the person who is keeping it back 
from him, there being no jointness of possession 
or title between the two, his suit is one for pos¬ 
session, bare and simple to which the provisions 
of S. 7 ( v ) of the Court-Fees Act apply and no 
occasion arises to invoke Art. 17 (vi) of Sch. II 
to the Court-Fees Act. ( Addison and Din Maho¬ 
med, JJ .) Mt. Sat Bhawan v. Ram Kishen 
Sinch . I.L.R. (1938) Lah. 240=176 I.C. 762= 
11 R.L. 235 (2)=40 P.L.R. 27=A I.R. 1938 
Lah 275. 

-S. 7 (v) and Sch. II, Art. 17 (vi)— Suit for 

possession of temple properties — Court-fee paya¬ 
ble 

In a suit for possession of lands and buildings 
against the defendant alleging that the plaintiff is 
a Mahant of certain temple and that the property 
mentioned in the plaint is owned by the idol 
which is installed in that temple and that the 
defendant has taken illegal possession of the pro¬ 
perty, and for an injunction to the defendant 
restraining him from interfering with the plain¬ 
tiff’s management of the same, the plaintiff is 
bound to pay ad valorem Court-fee on the market 
value of the property. This, however, is subj ect 
to the proviso that where the properties are not 
capable of being valued owing to the character 
of the user to which they are put Court-fee 
under Art. 17 (vi) is payable in respect thereof. 
Such properties ordinarily are the materials and 
the site of the temple and the materials and the 
sites of such buildings as are adjunct to the 
temple and are not directly productive of any in¬ 
come for the temple. (Jail.al, J.) Hari Das v. 
Raja Ram 40 P.L.R. 113. 

-S 7 (v) (a)— Valuation of subject-matter — 

Proper procedure—Assessment of court-fee on 
■basis of net profits without determining market 
value — Legality a 

Under S- 7 (v) (a) of the Court-Fees Act, the 
plaintiff must pay Court-fee on fifteen times the 
met profits arising during the year immediately 
preceding the institution of the suit. If the 
amount of the net profits stated by the plaintiff 
in his valuation statement is accepted by the 
■Court the matter ends. But if the Court sees 
reason to think that such profits have been 
•wrongly estimated then it is to proceed to make 
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enquiries on the two heads mentioned in the con¬ 
cluding portion of sub-Cl. (a) of S. 7 (v) It 
must proceed to ascertain (1) the net profits of 

the land, building or garden as the case may be in 

the year iinmediatcly preceding the presentation 

of the plaint; and (2) its market value. If the 
net profits are not readily ascertainable or assess¬ 
able it is to ascertain tlje market value, but if the 
net profits are readily ascertainable or assessable 
it is under the obhgation to direct its enquiry on 
both the heads—on the market-value also It can 
then only require additional Court-fee to he paid 
(if payable) on the lower of the two figures 
arrived at such enquiry. The Court cannot mere¬ 
ly ascertain the amount of net profits and as<e*s 
Court-fee on fifteen times such profits without 
determining the market value. (Milter’ and 
Akram, J J .) Bazlar Rahman- v. Commissioner 
of VVakfs, Bengal. 44 C.W.N. 822=A I.R 1940 
Cal. 438. 

I T.b 7 „, (v) ^—Construction—^Revenue so 
payable 1 —Meaning—Remission of revenue grant¬ 
ed in particular year—If to be deducted in calcu¬ 
lating valuation. 

Remissions of revenue granted in any parti¬ 
cular year cannot be taken into account in cal¬ 
culating the value of land for purposes of court- 
fee under S. 7 (v) of the Court-Fees Act; the 
calculation should be based on the revenue fixed 
at the settlement. The words “the revenue <0 
payable and the words “such revenue is settled 0 
undoubtedly refer to the revenue fixed at the 
settlement and cannot refer to the revenue less 
remissions in any particular year. (Bennet J) 
Mahomed Ibrahim v. Khan Chand 1937 A T 

J. 838=10 R.A. 278=171 I.C 528=1937 A L R 

856=1937 A.W R. 747=A,I.R. 1937 Ail 657 
;- S - 7 (v > < b > and (d )-Applicability-Suit 

to recover % of j share m khewat. 

A suit for the recovery of a three-fourth out 
°, f two-third share in a certain khewat is govern¬ 
ed by S. 7 (v) (6) and not by S. 7 (v) (d) of the 
Court Fees Act, if the khewat in question is a 
distinct unit assessed separately to revenue, as it 
is easy to ascertain the proportionate amount of 
revenue assessable on the property sought to be 
reevered. ( Sulaiman , C.J. and BaiPai 
Randhir Singh v. Randhir Singh. I.L.R ngi7) 
AH. 128=167 I.C. 909=9 R.A. 584=1937 & w 

R. 15=1937 A.L.J. 88=1937 AIR 264—AT 
R. 1937 All. 206. 40 *_a.I. 

—— S 7 (v) (b) and (d) -Applicability-Entire 
village, having its revenue fixed after considera¬ 
tion of value of sir and khudkasht fields—Suit for 
Possession of definite share including sir and 
khudkasht fields — Court-fee payable 

A person sued for possession of a definite 
i ; ar A 1 n , a vdlage with certain specified sir and 
khudkasht fields belonging to that share. The 
revenue of the entire village was fixed after tak- 
“JS j n , to consideration the value of the sir and 
khudkasht fields. He paid court-fees on 7^ times 
the proportionate revenue of the definite share 
The Court asked for additional fees on the mar¬ 
ket value of the sir and khudkasht fields 

the claim fell under S. 7 (v) (b) and not 
under (d). The order asking for additional 
Court-fees was bad, because, if he sued for 

possession of the entire village including all the 

str and khudkasht fields, he would have to pay 
Court-fee on 7$ times the revenue of the village 
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and no more. ( Pollock, J.) Ganpat Rao v. 
Parasram. I.LR. (1937) Nag. 309=169 I.C. 
896=10 R.N. 35=A.I.R. 1937 Nag. 100. 

-S. 7 (v) (c)— Construction — Profits in the 

nature of windfall—If to be excluded for purposes 
of court-fee. 

S. 7 (v) (c) of the Court-Fees Act does not 
give the Court any option to consider whether or 
not the net profits for the year preceding the 
presentation of the plaint are exceptional or 
unusual. Such profits cannot be excluded from 
consideration for purposes of court-fee on the 
ground that they partake of the nature of a wind¬ 
fall. {Wadsworth, J.) Syed Sabjumiah Hus- 
sain Kalayigar Abdul Vahab Sab. 1940 M 
W.N. 817=52 L.W. 146=A.I.R. 1940 Mad. 821 

= (1940) 2 M.L.J. 176. , _ , 

__S. 7 ( v ) (d) and Oudh Civil Rules, R. 1 

(d) and (iv)-Suit against trespasser by tenant 
for possession—Calculation of market value. 

Where a suit is by a tenant to recover posses¬ 
sion from a trespasser, it falls under Cl. (v) (d) 
of S. 7 of the Court-Fees Act and the market 
value has to be calculated according to R. IV of 
the Oudh Civil Rules, R. 1 (D has no application 
to such a case. ( Yorke , 7.) Bhulai v. Gaya 
Din. 174 I.C. 550=1938 R.D. 488=1938 O.L. 
R 195=1938 O.A. 423=1938 A.W.R. (C C.) 42 
=10 R.O. 274=1938 O.W.N. 453=A I.R. 1938 

Oudh 139. „ . , 

__s. 7 (v) (d) and Suit by under-pro¬ 
prietor for possession of land with building and. 
guava grove thereon—Separate court-fees If 

payable. . . , 

A person claiming under-proprietary rights in 

land by virtue of a permanent lease executed in 
his favour brought a suit for possession of the 
land and the building and a guava grove thereon. 
The building was not a tenant’s house or any 
other building necessary for the enjoyment of 
the land but a substantial structure used as a 
tannery. Similarly the trees were not self-grown 
but were planted. 

Held, that in such circumstances the building 
and grove could not be said to be appurtenant to 
the land and hence a separate Court-fee under S. j 
7 ( v ) (e) should be paid on the market value of 
the building and the grove. ( Thomas and Zia-ul- 
Hasan, JJ.) Jwai.a Devi v. Ahmad Hasan. 172 I. 
C 297=1937 O.L.R. 599=1938 O.W.N. 23=1938 
O.A. 123=10 R.O. 168=A.I.R. 1938 Oudh 40. 

.-S. 7 (v) (e) and Sch. II, Art. 17 ( 6 )— 

Suit for possession of temple on an agreement for 
management by rotation — Court-fee. 

Where a plaintiff sues for possession of a 
temple on the strength of an agreement for 
management by rotation the court-fees are pay¬ 
able according to Sch. II, Art. 17 (6) of the 
Court-Fees Act. The temple so long as it stands 
as a temple remains the property of the deity and 
has no market value within the meaning of b. / 

( v ) (e) of the Act. (Niyogi, J.) Motilalv. 

Shambhoolal. 178 I.C. 97=1938 N.L.J. 214— 
11 R.N. 206=A.I.R. 1938 Nag. 481. 

-S. 7 (v) (e )—Suit for Possession- 

Valuation of subject-matter—Distinction between 

land and house or garden. 

For purpose of computing valuation ot the 

subject-matter in a suit for possession, the 
legislature had drawn a distinction between the 

case where the subject-matter is land and where 
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the subject-matter is house or garden. If the 
subject-matter in suit is a garden, it would come 
under Cl. ( e ), sub-S. (v), S. 7 and Court-fee will 
have to be paid on the market value of the 
garden and not on the basis of annual revenue of 
land. (R.C. Mitter, J.) Jogendra Nath Das v. 
Sarup Chand Hukum Chand. 162 I.C. 810= 
8 R.C. 657=A.I.R. 1936 Cal. 264. 

-S. 7 (vi)— Pre-emption of house site — Im¬ 
provement made on property before suit — Court- 
fee payable. 

A person who sued for pre-emption of a house 
site, paid Court-fee only on the market value of 
the site although the sale deed in respect of the 
site specified a higher value. The vendees con¬ 
tended that Court-fee should be paid not only on 
the original price of the site but also on the price 
of the house that they had built upon it before 
the suit was brought. 

Held, that plaintiff must pay Court fee on what 
was prima facie the value of the subject-matter, 
that is, the value of the site as stated in the sale 
deed plus the costs of the improvements made 
thereon. If he found when the suit was finally 
tried out that he had paid higher Court-fee than 
necessary, then he could claim refund of the 
excess under S. 10, Court-Fees Act. ( Skemp , /.) 
Mahomed Anwar i;. Dial Chand. 172 I.C. 392 
=10 R.L. 308=39 P.L.R. 511=A.I.R. 1937 Lah. 
239. 

-S. 7 (ix)— Applicability — Appeal in mort¬ 
gage suit—Dispute as to amount of redemption 
money — Court-fee — Sch. /, Art. 1. 

No doubt in the case of a mortgage where the 
right to redeem or foreclose is challenged, 
amount of Court-fee payable on appeal is pro¬ 
vided for in S. 7 (ix) for “suit” there includes 
“appeal.” But when none of these is challenged 
as where only the amount of the price fixed^ for 
redemption is challenged, such a relief is neither 
for foreclosure nor for sale, nor is it for redemp¬ 
tion. The only dispute is with reference to the 
difference between the amount fixed in the lower 
Court, and the amount claimed in appeal. Such 
a claim does not come under S. 7, Cl. (ix), nor 
does it fall under any other provision in the Act. 

It is therefore not “otherwise provided for” and 
so Court-fee must be paid on the memorandum 
of appeal in accordance with Art. 1, Sch. I, that is 
the fee must be paid ad valorem on the value of 
the subject-matter in appeal. (Vivian Bose, J.) 
Sheikh Rahmans Balchand. 167 I.C. 577=9 
R.N. 191=A.I.R. 1937 Nag. 6. 

-S. 7 (ix)—Applicability—Suit for redemp¬ 
tion—Assignment of mortgage—Suit by mort¬ 
gagor for declaring fictitious and for direction 
for delivery of deed to him on payment of part 
amount—Allegation of part payment and adjust¬ 
ment—Valuation of suit—Court-fee. See Court- 
Fees Act, S. 7 (iv) (a), (ix) and (x). 40 C.W. 

N. 90=62 C.L.J. 405. 

-S. 7 (ix) — Construction — "Recovery of pro¬ 
perty mortgaged”—Meaning of. ,,, 

The phrase “recovery of property mortgagee! 
in Cl. (ix) of S. 7 of the Court-Fees Act does not 
mean recovery of possession of the mortgage 
property from the mortgagee, but is a 

convertible with the word “redeem,” the ordinary 
significance of the term “to redeem” a 

recover a pledge, to get property freed tro £ 
charge or mortgage. (R.C. Mitter, J.) Mah 
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Ishak Miya Chowdhuri v. Ananda Chandra 
Shaha. 63 Cal. 657=40 C.W.N. 90=62 C.L.J.405 
-S. 7 (ix) — Mortgage — Decree for redemp¬ 
tion and surplus profits—Appeal from — Appel¬ 
lant challenging both right o f redemption and 
amount of profits awarded — Court-fee payable. 

In an appeal from a decree for redemption of 
a mortgage and surplus profits, where the appel¬ 
lant challenges bona fide both the right of redemp¬ 
tion and the amount of profits the appellant is 
liable to pay Court-fees under S. 7 (ix) of the 
Court-Fees Act only on the principal sum secured 
by the mortgage. (Stone, C.J ., Niyogiand Pollock, 
JJ.) Ram Sahay v. Kanhaiyalal. I.L.R (1937) 
Nag 49=A.I.R. 1937 Nag. 295 (F.B ). 

S. 7 (ix) (as amended in C.P.) — “Suits” — 


If includes appeals. 

The expression “suits" used in Cl. (ix) of S. 7 
means “appeal” as well, as the expression has 
been used to cover the entire litigation from its 
beginning to the end. (Vivian Bose, J .) Sheikh 
Rahman v. Balchand. 167 I.C. 577=9 R N 
191=A.I.R. 1937 Nag. 6. * ' 

-S. 7 (ix)— Suits and appeals under — Valua¬ 
tion of. 

In a suit for redemption, or for foreclosure or 
for enforcement of a mortgage by conditional 
sale, the claim cannot be properly valued in accor¬ 
dance with the value of the property, but an 
artificial value has to be fixed in accordance with 
S. 7 (ix), Court-Fees Act, and the value so fixed 
cannot vary, but must remain constant through¬ 
out all stages of the litigation, because the word 
“suit” in Cl. (ix) covers both the claim in the 
original Court, as well as that in appeal. (Vivian 
Bose, J.) Sheik Hahmanz;. Balchand. 167 1 
C. 577=9 R.N. 191=A.I.R. 1937 Nag. 6. 

- S. 7 (ix) and (^—Applicability—Suit to 

recover mortgage bond with endorsement of full 
satisfaction—If one to redeem mortgage for 
movable property or for specific performance— 
Court-fee — S. 7 (iv) (a). 

A suit by a mortgagor against the mortgagee 
and his assignee praying for delivery of the mort¬ 
gage bond with an endorsement of full satisfac¬ 
tion is a suit which in substance is a suit for re¬ 
demption and falls for purposes of Court-fee 
within the first para, of Cl. (ix) of S. 7 of the 
Court-Fees Act and ad valorem Court-fee on the 
amount of the mortgage debt must be paid. Such 
a suit is not a suit for recovery of movable pro¬ 
perty within the meaning of S. 7 (iv) (a) or a suit 
for specific performance of a contract as contem¬ 
plated by S. 7 (x) of the Act. The valuation for 
purposes of Court-fee will also be the valuation 
for purposes of jurisdiction. (R.C. Mitter, J.) 
mahomed Ishak Miya Chowdhuri v. Ananda 
Chandra Saha. 63 Cal. 657=40 C.W.N. 90=62 
C.l^.J. 405. 

—- S. 7 (x)— Applicability—Mortgage bond— 

Allegation of part-payment and adjustment—Suit 
for direction to defendants to deliver up bond 
with endorsement of satisfaction on payment of 
part of amount after declaration of fictitious 
character of assignment of mortgage by mort¬ 
gagee—Court-fees. See Court-Fees Act, S 4 
(w) (a), (ix) and (x). 40 C.W.N. 90=62 C.L T 
405. 

-- S. 7 ( x >—Applicability—Specific perfor¬ 
mance—Suit for-y-Nature and characteristics_ 

Claim to possession of properties in suit for 
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specific performance—Suit—If one for posses¬ 
sion. See Court-Fees Act, S. 7 (v) and (*) 
1937 M.W.N. 236=A I.R. 1937 Mad 831 

S. 7 (x) — Suit for specific Performance with 
reference to some of the properties comprised in 
the contract — Court-fee—Apportionment of con - 
siaeratton. 

Where specific performance is asked for in res¬ 
pect of some only of several plots comprised in a 
contract, for purposes of Court-fee, the consi¬ 
deration should be apportioned as between the 
various items of property. (D P. Norman ) 
Pukh Raj v . Ram Jeewan. 1939A.M.L.J 80. 

7 S. 7 (x) (c)— Applicability— A executing 
lease of property sn favour of B — Death of A— 
Court of Wards taking superintendence leasing 
same property to C and D— Suit by B for posses¬ 
sion—If one for specific Performance—Court-fee 
payable. 

A executed a lease of certain property in favour 
R Subsequent to A's death, the Court of 
Wards, on taking superintendence of the property 
of A’s heirs executed a lease of the property 
leased to B in favour of C and D. B brought a 
! su i\ f ,°/ possession of the property leased to him. 
field, that A, the landlord, had covenanted to 
put the lessee B in possession of the property 
when the time arrived. He being dead, his heirs 
were represented by the Court of Wards and it 
was the duty of the Court of Wards to put him 
in possession provided of course the lease was not 
invalid. If the Court of Wards had to perform 
that part of the contract, the right of B was to 
sue for specific performance of that part of the 
contract. The suit therefore fell clearly within 
the prov.sions of S. 7 (x) (c) of the Act fir 
purposes of Court-fees, as the suit was in effect a 
suit for specific performance of the lease. (Rut>- 
chand Bilaram and Havelivala, A.J.Cs.) Swamt 
das zf. Court of Wards, 168 I.C. 471=9 R S 
=A.I.R. 1937 Sind 93. b 235 

Z ^ ( cc ) Applicability—Suit against 

former tenant who set up a title in himself 

S. 7 (xi) (cc) applies only to a suit by landlord 
for recovery of immovable property from his 
tenant, which includes a tenant holding over after 
the determination of the tenancy. P purchased a 
house and asked D who was a tenant of his pre¬ 
decessor to attorn to him. D repudiated P’s title 
and set up a title of his own. On D continuing to 
set up his own title P served him with a notice 
to vacate the premises in the event of his not 
paying the arrears of rent and on his refusal to 

f zT U #h ht a s r f °K r r ®. cover y of the house 
trom U. 1 he suit was based on title and was not 

one between landlord and tenant. 

that S ' 7 did not apply and 

?J, rt ^ ees were to be paid on the market value 
of the property and that was the value for pur¬ 
poses of jurisdiction. P having terminated D’s 
tenancy because of the right vested in him under 
r* 111 T. P. Act, D ceased to be a tenant and 
became a trespasser; D having set up an adverse 
title in himself could not be said to be holding 
°Y er - (Pose, J.) Ahamadali Fajruddin v 
Mulla Fidaali. I.L.R. (1940) Nag 391—174 t* 

C. 895=10 R.N. 420=A.I.R. 1938 ftag 1 J 2 ** 

7 —-S. 7 (xi) (oc)—Applicability-Tenant hold¬ 
ing over-^-Assignee from lessor—Suit by for pos - 

S £Z n n^£e7en»llZT d 
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The plaintiff brought a suit for possession of 
the suit land from the defendant on the allega¬ 
tions that the land had been leased by one M to 
the defendant, that the plaintiff had purchased 
the land from M under a registered sale deed, 
that the defendant’s tenancy had been terminated 
by M ; that the defendant was holding over in 
spite of the termination of tenancy and of the 
plaintiff’s notice to quit; and he prayed that pos¬ 
session of the land might be given to him. 

Held, that on the face of the plaint, the plain¬ 
tiff was claiming to be the assignee of the rever¬ 
sion from the defendant's lessor and that the suit 
was a suit by a landlord to recover possession of 
land from a tenant who was holding over and that 
it fell under S. 7 (xi) (cc) of the Court-Fees Act, 

and that the jurisdiction to try the suit had to be 
determined on that basis. ( Cornish, J .) Shan- 
mtjga Nadar v Kandaswami Nadar. 168 I.C. 
462=9 RM. 584=1936 M.W.N. 1374=44 L.W. 
800=A.I.R. 1937 Mad. 91=71 M.L.J. 842. 

__S. 7 (xi)— Scope—Suit for fixation of rent 

under S. 45, Agra Tenancy Act—Court-fees— 
Valuation. 

A suit for fixation of rent under S. 45 of the 
Agra Tenancy Act has to be valued for purposes 
of Court-fee at the annual rent asked for by the 
plaintiff, as required by S. 7 (xi) of the Court- 
Fees Act. ( Drake Brockman. S.M. and Knox,J. 
M.) Lalta Prasad v. Emperor. 1936 R.D. 390. 

_-S. 7 (xi) (cc; and Sch. I, Art. I—Applica¬ 
bility—Suit for possession from tenant—Decree — 
Award of compensation for improvements — 

_ Appeal by plaintiff against improvements — 

Court-fee payable. 

In suit for possession of properties from 
tenants, if a decree is passed conditional on the 
plaintiff paying a certain sum of money for valueof 
improvements due to the defendants, the plaintiff 
appealing against the decree awarding compensa¬ 
tion, there being no question about possession, 
must pay court-fee on the value of improvements. 
The subject of the appeal is the value of im¬ 
provements and not possession of land as in the 
suit in the lower Court, and it is not therefore 
enough if the appeal be valued as a suit for pos¬ 
session. ( Madhavan Nair , O.C.J. and Stodart, J.) 
Mahadevi v. Vefrarayan. I.L.R. (1939) Mad. 
328=179 I C. 421 = 11 R.M. 582=1938 M.W.N. 
1016=48 LW. 661=A.I.R. 1939 Mad. 49 = 
(1938) 2 M.L.J. 840 

-S. 8 and Sch. II, Art. 17 (i v)—Appeal 

against order of tribunal constituted under U. P. 
Town Improvement Act — Court-fee payable —Pro¬ 
vision of the Act applicable. 

The court-fee payable in respect of a memoran¬ 
dum of appeal against an award by a tribunal 
constituted under the U. P. Town Improvement 
Act, is under S. 8 of the Court-Fees Act which 
applies to the case, on the difference between the 
claimed and awarded amount. The appeal will 
not come under Sch. II, Art. 17 ( tv ) of the Act. 
(Bennet, J.) Debt Din v. Secretary of State 
I.L.R. (1939) All. 142=180 I.C. 73=11 R A 
417=1938 A.L.J. 1124=1938 A.W.R. (H.C.) 

843=A.I R. 1939 All. 127. f , , 

-S. 8-B (3) (c)—- Additional court-fee 

found due ott enquiry not paid — Proper order C. 

P. Code, O. 7, R. 11. .. 

If the plaintiff fails to pay the additional court- 

fee found payable on an enquiry made under b. o 
<c) of the Court-Fees Act, the proper order for 
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the Court to make will be an order for dismissal 
under the provisions of S. 8-B (3) of that Act as 
amended in Bengal by Act VII of 1935, and notan 
order rejecting the plaint under the provisions 
of O. 7, R. 11, C. P. Code. (Mitter and Roxburgh, 
JJ.) Jarimon Khatoon v. Secretary of State. 
I L R. (1940) 2 Cal. 166=44 C.W.N. 745=A.I.R 
1940 Cal. 451. 

-S. 8-C— Applicability—Case falling within 

S. 7 (iv) (c). 

S. 8 ( c ) of the Court-Fees Act is applicable to a 
case falling within S. 7 (iv) (c) of that Act. 
(Mitter and Roxburgh, JJ.) Jarimon Khatoon 
v. Secretary of State. 44 C.W.N. 745. 

-S. 8-C— Suit for declaration that certain 

municipal assessment is illegal and for injunction 
—Power of Court to enquire into plaintiff s valua¬ 
tion. 

In a suit brought by the plaintiff on behalf of 
himself and as representative of the rate payers 
of a Municipality for a declaration that a certain 
assessment made by that Municipality is illegal 
and for injunction restraining it from recovering 
the rates, it is open to the Court, treating the suit 
as falling under S. 7 (iv) (c) of the Court-Fees 
Act to enquire into the plaintiff’s valuation, if it 
is of opinion that the subject-matter has been 
wrongly valued. Even if the prayer for injunction 
is redundant and S. 7 (iv) (c) does not at all apply, 
it is open to the Court to consider the question of 
valuation in order to determine the proper forum. 
(S K.Ghose, J.) Kumudini Kanta Mukherjee 
v. Municipal Commissioner of the Barasat 
Municipality. 42 C.W.N. 315. 

-S. 8-C —Suit to declare right to perfom 

certain religious ceremonies in efendant's court¬ 
yard—Enquiry into valuation—Duty of Court. 

An enquiry under S. 8-C of the Court-Fees Act 
might be usefully held in a suit by a Mahomedan 
against a Hindu for a declaration of his right to 
perform certain religious ceremonies on the occa¬ 
sion of the Muharram every year in a courtyard 
attached to the palace of the Hindu. If the plain¬ 
tiff succeeds in his suit, the value of a portion of 
the defendant's palace will seriously depreciate. 
Obviously in a case of this sort the extent to 
which the defendant’s property will be depreciat¬ 
ed should be taken to correspond to the value of 
the benefit which the plaintiff seeks to obtain if he 
succeeds in his suit. From this point of view, it 
is not correct to hold that there is no objective 
standard by which the requisite valuation could be 
made. (Edgley, J.) Sourish Chandra Hay v. 
Shaikh Gopal Ostagar. I.L.R. (1939) 2 Cal. 20 
= 187 I.C. 51=12 R.C. 543=A.I.R.1939 Cal. 743. 

--S. 8-C— Suits under S. 7 (iv) —Revision of 

plaintiff's valuation—Duty of Court. 

Although a satisfactory valuation may not be 
possible in the majority of suits falling within S. 

7 (iv) of the Court-Fees Act, when once the Court 
has formed the opinion that the plaintiff’s esti¬ 
mate is wrong, it becomes the duty of the Court 
to estimate a correct and reasonable valuation of 
the relief claimed and it follows that it will be for 
the Court to decide on the merits of each parti¬ 
cular case whether the provisions of S. o (c) oi 
the Act should be invoked for the purpose of 
revising the plaintiff’s valuation. (Edgley, J•) 
Nalini Nath Mallik Thakur v. Radha Shyam 
Marwari. I.L.R. (1940) 1 Cal. 409=A.I.R. 19*0 
Cal. 482. 
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—-S 8 -C —Enquiry into valuation—Duty of 

Court—Suit to set aside mortgage or sale deed — 
Proper valuation. 

Under S. 8-C of the Court-Fees Act, it is the 
duty of the Court when the defendant pleads that 
the suit has been wrongly valued by the plaintiff 
to hold a necessary enquiry and then to come to a 
decision whether the suit has been wrongly valu¬ 
ed. It is true where there is no objective valua¬ 
tion, it is not possible to §ay that the plaintiff's 
valuation is wrong but every case must be judged 
on its own facts. Where the plaintiff sues to set 
aside a mortgage deed or a deed of sale, there is 
an objective value, namely, the immovable pro¬ 
perty which is the subject of the mortgage or the 
sale. If it be found on enquiry that the market 
value of the immovable property is the same or 
more than the consideration amount for the deed, 
then clearly the value of the declaration sought by 
the plaintiff is the consideration amount. If the 
market value of the property be less than that 
amount, then the value of the declaration would 
be the market value of the immovable property. 
(M. C. Ghose, J.) Santa Prosad Saha v. 
Mrinalini Saha. I.L.R. (1938) 1 Cal. 196=174 
I.C. 801 = 10 R.C. 616=41 C.W.N. 1339=A,I.R. 
1937 Cal. 748. 

Ss. 8-C and 7 (iv) (c )—Enquiry regarding 


valuation—Duty of Court—Suit for number of 
declarations and injunction—Proper valuation. 

Under S. 8-C of the Court-Fees Act, it is of 
course competent for a Court, in fact in many 
cases, it is the duty of the Court, to hold an en¬ 
quiry regarding the proper valuation of the sub¬ 
ject-matter of suits under S. 7 (iv) of the Act in 
cases in which there is reason to suppose that the 
relief sought has been under-valued. But where 
having regard to the nature of the prayers in the 
plaint, it would be extremely difficult, if not impos¬ 
sible, to estimate the precise value of the relief 
sought by the plaintiff, such an enquiry by the 
Court would be unnecessary. The plaintiff in¬ 
stituted a suit for a number of declarations and an 
injunction against the defendant, the main purpose 
of which was to ensure that a certain adjustment 
should be maintained under which the plaintiff 
had agreed to pay the defendant a certain sum 
provided the defendant agreed not to execute 
certain decrees which he had obtained against the 
plaintiff and not to take possession of some pro¬ 
perties which the defendant had purchased at 
certain execution sales. It appeared to be highly 
th^t the advantage obtained by the plain¬ 
tiff in respect of those decrees and sales in the 
execution proceedings would be almost entirely 
counter-balanced by the fact that he would have 
to pay to the defendant the sum due to him under 
the adjustment. The plaintiff valued the relief 
sought at Rs. 50. 

Held, ( i) that the valuation was as accurate as 
could be expected in the circumstances of the case 
and it need not be at the sum payable to the defen¬ 
dant under the adjustment; (it) that an inquiry 
under S. 8-C of the Court-Fees Act was, having 
regard to the circumstances stated above, unneces¬ 
sary. ( Edgley , J.) Gahab Alt Sikdar v. Nesar 
Ali. 43 C.W.N. 167. 

-S. 8-C (Inserted by Bengal Act VII of 

1935)— Power of Court to correct plaintiff’s 
valuation—Suits falling under S. 7 (iv) and (v). 
Under S. 8-C of the Court-Fees Act, inserted 

Q,. D .—151 
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by Bengal Act VII of 1935, the Courtis empower¬ 
ed to hold an enquiry and correct the valuation 
of the suit fixed by tlie plaintiff, whether the suit 
falls under paragraph (iv) or under paragraph (v) 
of S. 7 of the Court-bees Act. (S. K. Chose and 
R. C. Milter, J J.) J itendra Nath Ghosh v. 
Hiranmoy Kumar Saha. I L R. (1937) 2 Cal. 
501 = 172 I.C. 704=10 R.C. 424=67 C.L.J. 123= 
41 C.W.N. 977. 

“ S. 10— Court-fee—Question as to—Time for 

determination. 

Once a Court finds that the market value of the 
property is different to that alleged in the plaint, 
the plaintilf should be at once called upon to make 
up the proper court-fee as determined, before the 
trial of the suit takes place. It is obviously im¬ 
proper for the Court to hold up the decision on the 
question of court-fee until the end of the suit and 
incorporate the order passed in the decree which 
is perfectly useless. A.I R. 1935 Lah. 75, Rel. on. 
(Dalip Smgh, J.) Sis Ram v. Sohan Lal. 177 

fC. 686 =n R.L. 354=40 P.L.R. 88=A.I.R. 
1938 Lah. 311. 

“ S. 11— Administration suit—Preliminary 
decree—Payment of court-fees by defendants— 
Practice. 

It is the practice in the mofussil to demand 
payment of court-fees from defendants, who 
come in under a preliminary decree in adminis¬ 
tration suits and they cannot obtain relief under 
the decree without payment of the proper court- 
fee. (Baguley and Mosely, J J.) U Po Mya » 
r at her Rioukreyt. 1939 Rang.L.R. 134=181 I 
C ‘ 8 41=11 R R. 498=A I.R. 1939 Rang. 115. 

“ S. ll— Applicability—Administration suit 
by a creditor—Other creditors impleaded as de¬ 
fendants before preliminary decree—Court grant¬ 
ing not whole of their claim but only dividends at 
certain percentage of it—Court-fee payable bv 
them. ** 

The Court-Fees Act is a fiscal statute and must 
be construed strictly and S. 11 of the Act, there¬ 
fore, cannot be applied by analogy. In an ad¬ 
ministration suit by a creditor, till the decree is 
pas s ea it is the plaintiff who is the domintts litis 
and has the carnage and conduct of the proceed- 
mgs. Other creditors impleaded as defendants 
cannot be said to occupy the position of a plain¬ 
tiff up to that stage at any rate. Though adminis¬ 
tration suit is analogous to an account suit up to a 
certain stage, the two are not identical for allpur- 

fh/rAnif ® aSt * SO far ? S TT he ultimate decision of 

the Court is concerned. Hence where in a suit by a 

creditor for administration of the estate of a 
deceased debtor, other creditors are impleaded as 

Pa !i ?u endants . b e * ore the preliminary decree 
and they set out in their written statements their 
claims against the estate of the deceased aggregat¬ 
ing to certain amount, but the Court has allowed 
certain dividends to be paid to the creditors on a 
oasis of certain per cent, upon the amounts found 
to have been due to them, those creditors cannot 
oe ordered to pay court-fees upon the entire 
amount of their claims, irrespective of what are 
being actually paid to them as dividends (M C 
Ghose and Mukherjea, JJ.) Nishi Kanta vPra 
math Nath. I.L.R (1939) 1 Cal. 152=180 I C 
248=11 R.C. 655=43 C.W.N. 52=68 C L I 345 
=A.I.R. 1938 Cal. 785. 345 


-—(as amended in Madras), S. U—Appli- 
cability—Suit for possession and mesne, profits 
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past and future—Decree awarding specific sum 
for past profits and also awarding future profits 
at definite rate per year — Non-direction of in¬ 
quiry into mesne profits—If in contravention of 
O. 20, R. 12—“ Final decree"—Application for exe¬ 
cution — Court-fee on future profits—Payment of 
—If condition precedent. 

In a suit for recovery of immovable property 
with mesne profits, past and future, the Court by 
its decree awarded a sum of Rs. 60 for profits 
prior to suit, and also awarded profits from date 
of suit until delivery of possession at the rate of 

Rs. 60 per annum, without directing any inquiry 
at all. Plaintiff applied for delivery of posses¬ 
sion, for the past profits award and also for a 
sum'of Rs. 540, being the amount of mesne profits 
due for 9 years from the date, of suit. 

Held;{ 1 ) that para. 1 and not paras. 2 and 3 of 
the Court-Fees Act, as amended in Madras, ap¬ 
plied to the case, and under that paragraph the 
plaintiff was bound to pay the court-fee on the 
amount of future mesne profits claimed before 
the decree in respect thereof could be executed ; 
(2) that it was perfectly competent to the Court 
under O. 20, R. 12, C. P. Code, without directing 
an inquiry, to pass a decree finally determining 
the amount of profits payable subsequently to 
the suit, if it was made out that it was not neces¬ 
sary to make such an inquiry and it could not be 
said that such a decree is not final or incapable of 
execution or that it is in contravention of O. 20 , 
R. 12, C. P. Code. ( Venkataramana Rao and 
Abdur Rahman, JJ.) Veeran Chetti v. Veeran 
Chetti. I.L.R. (1938) Mad. 1050 = 182 I.C. 14 
= 11 R M. 920=1938 M.W.N. 286=47 L.W 808 
=A I R. 1938 Mad. 727=(1938) 1 M.L.J. 750. 

- S. 11— Court-fee ordered to be paid by 

decree and paid—Application for execution—If 

maintainable. . , 

The mere fact that Court-fee had not been paid 
on a decree granted does not prevent the decree- 
holder from making an application for execution 
and all that S. 11 provides is that the decree 
should not be executed. 34 Bom. 189 and A.I.R. 
1930 Nag. 241, Rel. on. ( Dalip Singh, J .) Uttar 
Chandkapur and Sons v. Sayad Hamid Ali. 
178 I.C. 202=11 R.L. 419=A.I.R. 1938 Lah. 326. 

-S. 11— Scope — Non-payment of additional 

Court-fee—Power of Court to dismiss suit — Pro¬ 
cedure. 

In cases within the first paragraph of S. 11 of 
the Court-Fees Act, non-payment of the balance 
of Court-fee merely postpones the date on which 
the decree can be executed, while the second 
paragraph under which the Court has power to 
dismiss the suit is only applicable “where the 
amount of mesne profits is left to be ascertained 
in the course of the execution of the decree. 
Where the account directed by a decree is not an 
account of mesne profits nor is it so described, 
and it involves among other things an account of 
the sums received from a money-lending business, 
and further the amount due to the plaintiff 
thereon is not “left to be ascertained in the course 
of the execution of the decree," the case does not 
fall within the second paragraph and the Court 
has, therefore, no jurisdiction to dismiss the suit 
for non-payment of the additional Court-fee. 
Further, an order dismissing a suit for non-pay¬ 
ment of additional Court-fee is improper, if pass¬ 
ed with a minimum of circumspection and no 
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warning. Where, therefore, at no time was there 
in existence an order fixing the amount of addi¬ 
tional Court-fee and limiting a time for payment, 
still less was there a peremptory order On the 
footing that the plaintiff was in default, an order 
dismissing the suit for non-payment is not a 
reasonable one and cannot be allowed to stand. 
{Sir George Rankin.) Vais*hno Ditti v. Rame- 
shri. 64 I.A. 191 = 18 Lah. 502=168 I.C. 427= 
1937 A.L.J. 1000=46 L.W. 52=1937 A.L.R. 412 
=1937 O.L.R. 308=1937 O.W.N. 699=39 Bom. 
L.R. 787 = 31 S.L.R. 367=1937 A.W.R. 1021= 
41 C.W N. 814=39 P.L.R. 472=9 R P C. 295= 
18 Pat.L.T. 445=65 C.L.J. 387=1937 P.W.N. 
473=3 B.R. 503=1937 M.W.N. 678=A.I.R. 
1937 P.C. 163 = (1937) 2 M.L J. 1 (P.C.). 

-— S. 12— Appeal—Decision that suit falls 

within a particular class. 

Though there is no appeal against a decision as 
to the correct valuation for any particular class 
of suits, still there is an appeal against a decision 
that any particular suit falls within a particular 
class, where, though the suit is nominally one for 
accounts, still it is part of the case for the defen¬ 
dants that the suit is really one for an ascertained 
sum of money, there is a conflict between the 
plaintiffs and the defendants as to the class with¬ 
in which the suit falls, and there is, therefore, an 
appeal available. {Macklin, J.) Krishnaji Hari 

Gopal Narayan. 162 I.C. 227=8 R.B. 398= 
38 Bom.L.R. 218=A.I.R. 1936 Bom. 166. 

-S. 1 2—Appeal — Preliminary issue as to 

Court-fee—Decision of trial Court on — Appeala¬ 
bility. 

Where, in a suit for a declaration that a 
certain revenue sale is illegal and ultra vires and 
not binding on the plaintiff, the plaintiff values 
the suit as one for a declaration only and pays a 
court-fee of Rs 200, and the Court decides the 
question of court-fee as a preliminary issue and 
decides that that court-fee paid is sufficient, no 
appeal lies against such decision. The order of the 
Court holding that the court-fee paid was correct 
cannot also be taken to be a decree which would 
be appealable under the C P. Code. (S. K. Ghose 
and Edgley, JJ.) Rash Bfhari Nandi v. Hafeza 
Khatun Chowdhurani. 166 I.C. 960=9 R.C. 
632=63 C.L.J. 16=A.I.R. 1936 Cal. 784. 

-S. 12— Construction—Order holding Court- 

fee paid correct—Subsequent order calling for 
additional Court-fee—Legality—Revision against 
second order—Power of High Court to revise first 
valuation and act under S. 12 (2). 

Once on an objection taken by the office or by a 
defendant, the Court applies its mind and gives it 
considered decision holding that the Court-fee 
paid was sufficient and correct, the decision is 
final under S. 12 (1) and the Court has no power 
to revise the valuation. Nor can the High Court, 
in revision against an order of the lower Court 
from the latter order passed in supersession oi 
the first order, act under S. 12 (2) of t ^ ie T _p c f’ 
because the suit itself is not before the Hign 
Court. The condition precedent to the exercise 
of powers under S. 12 (2) is that the suit, ® 

subject-matter of the* suit should be ^ e A or f, . 
Court of appeal, reference or review. (^^ 

ramana Rao, J.) Sadasivam Pillai Var_159 

Odayar. 1937 M.W.N. 243=45 L.W. 206-169 
I.C. 875=10 R.M. 115=A.I.R. 1937 , Mad. 3^5— 
(1937) 1 M.L.J. 89. 
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--S. 12 (i)— Construction—Every question 

relating to valuation 

The expression “every question relating to 
valuation" in S. 12 (*) of the Court-Fees Act is 
of a comprehensive nature and cannot be constru¬ 
ed in the restricted sense of a question relating to 
appraisement of Court-fee as distinguished from 
the question of category ; nor is there any justi¬ 
fication for putting the same limited interpreta¬ 
tion on the words "the said question" in Cl. (it) 
of the section. (Venkatasubba Rao, O. C. J 
Cornish and Venkataramana Rao, JJ.) Madana 
Mohana Naiko v. Karupasindiiu Naiko. I.L.R. 
(1937) Mad. 275 = 166 I.C. 615 (2)=9 R.M. 381 
==1936 M.W.N. 1392=44 L.W. 845=A.I.R. 1937 
Mad. 81=f 1937) 1 M.L.J. 1 (F.B.). 

“ S. 12 —Judicial determination of Court-fee 
—Subsequent variation of. 

When a Court has passed a judicial order fixing 
the correct court-fee payable on a memorandum 
of appeal, it is not open to that Court to vary it 
afterwards either at the instance of a party or of 
its own motion. ( 1937) 1 M L.J. 89 and 69 M.L.J, 
439. Foil. (Pandrang R 010 , /.) Durgiah, In re. 
48 L.W. 461 = 0938) 2 M.L.J. 647. 

S. 12 — Scope—Valuation for Purposes of 
jurisdiction—Finding by trial Court-Appellate 
Court, if can go into. 

S. 12 of the Court-Fees Act makes the valuation 
for the purposes of court-fees final. It has got 
nothing to do with the question of valuation for 
the purposes of jurisdiction. If, therefore, a trial 
Court comes to the conclusion that the value of 
the subject-matter of a suit is beyond its juris¬ 
diction and returns the plaint under O. 7, R. 10, C. 
P. Code, in an appeal from that order the appel¬ 
late Court can enter into the question of valua¬ 
tion, and if it finds that it is within the jurisdic¬ 
tion of the trial Court it should direct it to 
entertain the suit. (Nastm Ali and Mukherjea, 
JJ.) Annada Prasanna Roy y. Kshetra Nath 
Roy. 44 C.W.N. 394. 

*—: S. 12 —Scope—Interference—Appeal re¬ 
quiring ad valorem court-fee filed as miscellane¬ 
ous appeal and allowed—Application by respon¬ 
dent after remand for stay of proceedings until 
payment of proper court-fee—Order rejecting— 
Revision —Interference. See Court-Fees Act 
(as amended in Bihar and Orissa), Sch. I, Art 

1 and Sch- II, Art. 11. 18 Pat.L.T. 864. 

S. 12 (1 )—Finding of Court as to net profits 
or market value under S. 7 (v) (a) — Finality- 
Extent. 

If the Court comes to the conclusion under S. 7 
(v) (a) of the Court-Fees Act that a certain 
amount is the net profit in the year immediately 
preceding the institution of the suit or investi¬ 
gates the question of market value and arrives at 
a certain figure, its finding is final and conclusive 
under S. 12 (I) of that Act only as regards the 
amount or figure so arrived at. (Mitter and 
Akrcim , JJ.) Bazlar Rahman v. Commissioner 
of Wakfs, Bengal. 44 C.W.N. 822=A.I.R. 1940 
Cal. 438. 

S. 12 (D—Valuation for court-fees by the 

• __ A 7X -_f. _ f IV 1 0 
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in that class. (Mitter and Roxburgh, JJ.) Tari- 
i IATOON ^.Secretary op State ILR 

Cal 451 Ca ‘ 166=44 C W N »«=a2:R. 1940 


. / ; S - ! 2 (2) ■ liability—If confined to ap¬ 
peal by plaintiff only. F 

There is no warrant for holding that S. 12 (2) 

1 ? 0 HL t .“^ c i es Act applies only to cases where 
the plaintiff is the appellant. Applying S. 10 (2) 
to appeals and reading it with S. 12 (2), the word 
sun should be deemed to include an appeal. 
The actual wording of S. 12 (2) shows that the 

appeal is cons^ered as an extension of the suit. 
(/ lorivill, J .) \ enkatakama Sastri v Vfnka'ta- 
subramani Dikshitar. 51 L.W 434 m — lQ4n 

M.W.N. 348=A I.R. 1940 Mad. 674=(1940» 1 
M.L J. 478 (2). 1 

— S. 12 (ii)—Applicability and construction — 
Any such suit —Meaning-Appeal as to part of 
claim only—Power of appellate Court. 

The words "any such suit" in S. 12 (it) of the 
Court-Fees Act cannot be construed to mean the 
entire suit and not a part of the suit. S. 12 (ii) 

therefore applies not only when the whole decree 

has been appealed against but also when the ap¬ 
peal is only with regard to a portion of the claim 
in suit . (D.N. Mitter and Patterson, JJ.) Kadha- 

RA ^rm S xr VA J; KsHETRA MOHAN. 63 Cal. 720 
=40 C.W.N. 406. 


trial Court—If can be challenged. 

The valuation made by the Court of first in¬ 
stance for the purpose of assessing court-fee is 
final and cannot be challenged in appeal, when 
there is no question as to the class in which the 
suit falls and the question is merely of valuation 


' ?: 12 (ii)— Construction and scope—Court- 

fee paid in lower Court insufficient—Decision of 
lower Court on question of category of suit erro- 
neous-Finahty—Power of appellate Court to 

Court P<lyment defictt Court-fee payable in lower 

Un , de . r S. 12 0 *) of the Court-Fees Act, the 
appellate Court has power to require a party to 
make good the deficiency in the Court-fee payable 
by him in the lower Court in cases in which the 
lower Court has expressly or impliedly decided 
the question of the category in which the suit 
ought to be placed for purposes of Court-fee, but 
that decision is, in the opinion of the appellate 
Court, erroneous. (Venkatasubba Rao, O. C J 
Cornish and Venkataramana Rao, JJ.) Madana 
Mohana Naiko v. Krupasindhu Naiko IIR 
(1937) Mad. 275=166 I.C. 615 ( 2 )- 9 R m i?i 
= 1936 M.W.N. 1392=44 L W 845—AT R 1 Q a 7 

Mad - 1 *•*> 

j a. 1 Z ( 2 )~ Power of appellate Court under 

to demand additional Court-fee when no question 
was raised tn Court below. " 

S. 12 ( 2 ) gives an appellate Court power when 
com , es before it to correct a mistake 
°,r an ^« S JUnsdiction to require pay- 
th ?i dlff erence between the court-fee 
actually paid and the proper court-fee payable, 
although no question was raised when the case 
was in that Court. (Leach, C.J. and Krishnaswami 

J.) Chidambaram Chettiar, I n re 
T '^ ad - 646=1940 M.W.N. 268=51 
425 228 ~ A I R ' 1940 Mad * 3 ®2=(1940) 2 M.L. 

p- S * 12 (ii )-*Deficit court-fee—Realisation— 

P i°T r f ° f , appella *? Court—Appeal with reference 
to part only of subject-matter of suit 

Where only a part of the subject-matter of the 

suit is the subject of appeal and is before the 

appellate Court, that Court acting under S. 12 (ii) 

of the Court-Fees Act can realise the deficit 

court-fee Qnly in respect of that part and not m 
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the entire subject-matter of the suit, ( Venkata- 
subba Rao and Abdur Rahman, JJ.) Secretary 
of State v. Subramanian Chettiar. I.L.R. 
(1938) Mad. 309=177 I.C. 904=11 R.M. 392=47 
XW. 70=1938 M.W.N. 169=A.I.R. 1938 Mad. 
278=(1938) 1 M.L.J. 29. 

- S. 12 (ii)— Scope—Decree signed and 

sealed—Power to require payment of additional 
court-fee—Power of trial Court and of High 
Court in revision. 

Once the decree in a suit has been signed and 
sealed, the judge making that decree becomes 
functus officio and cannot thereafter make an 
order for payment of deficit court-fee, but if the 
matter comes to the High Court in revision the 
High Court has power, if it considers that the 
question as to court-fees has been wrongly 
decided, to require payment of such additional 
fee as would be payable. {Davis, J.C. and Tyabji, 
J.) Ramchand Kimatrai v. Udhalmal Dwarka- 
das. I.L.R. (1939) Kar. 469=185 I.C. 364=12 
R.S. 163=A.I.R. 1939 Sind 279. 

- S. 12 (ii)—“The said question”—Meaning 

of. See Court-Fees Act, S. 12 ft). I.L.R. (1937) 
Mad. 275= (1937) 1 M.L.J. 1 (F.B.). 

-Ss. 12 (ii) and 28— Written statement 

claiming set-off accepted although not stamped — 
Court directing payment of court-fees—Court- 
fees still deficient—High Court's power to direct 
payment of additional court-fee. 

Where a written statement claiming a set-off 
is accepted by the trial Judge, through mistake or 
inadvertence although not stamped, and the trial 
Judge although he subsequently directs the party 
to pay the court-fees does not realise the full 
court-fees, the High Court can in second appeal 
under S. 12 (it), Court-Fees Act and S. 149, C. 
P. Code, direct the payment of the additional 
court-fees. (Nasim Ali and Henderson, JJ.) 
Titendra Nath Ray zlJnanada Kanata Das 
Gupta. 167 I.C. 265=9 R.C. 672=A.I.R. 1936 
Cal. 277. 

-S. 12 and C. P. Code, O. 43, R. 1 (a)— 

Appeal against order returning plaint for pre¬ 
sentation to proper Court—Determination of 
principle for purposes of jurisdiction—If barred 
by S. 12, Court-Fees Act. 

Where a plaint is returned for presentation to 
the proper Court, as being beyond the Court’s 
jurisdiction and an appeal is preferred against 
that order, it is open to the appellate Court to go 
into the question relating to the court-fee and 
decide that the lower Court had jurisdiction to 
entertain the suit. S. 12 of the Court-Fees Act is 
not a bar to such a course. It only makes a 
decision final as to any question which relates to 
valuation for the purpose of determining the 
amount of any fee. It does not apply where there 
is a dispute as to the class in which the suit falls. 
If there is any doubt as to what section would 
apply to a suit, then it raises a question of prin¬ 
ciple, the jurisdiction to determine which is not 
impaired by S. 12of the Court-Fees Act. ' ^hliyogi, 
J.) Motilal v. Shambhoolal. 178 I.C. 97—H 
R.N. 206=1938 N.L.J. 214=A.I.R. 1938 Nag. 
481 

- S. 13— Remand under S. 151, C. P. Code 


Refund of court-fees. 

Where a case is remanded unaer o. ioi, v*. xr. 
Code, a refund certificate should not be issued to 
the appellant. (Gruer , /.) Ramballabh Jasraj 


COURT-FEES ACT (1870), S. 13. 

V. Dharamsi Jetha & Co. I.L.R. (1937) Nag. 
519=173 I.C, 547=10 R.N. 308=A.I.R. 1937 
Nag. 268. 

-S. 13—Refund of court-fees—Powers of 

Court—Order of remand passed under inherent 
powers. See C. P. Code, S. 151. 14 Rang. 173 
(F.B.). 

-S. 13—Refund—Appeal from decree under 

O. 20, R. 12 (2)-— Remand—Right to refund of 
court-fee. See Court-Fees Act (as amended in 
Bihar and Orissa), Sch. I, Art. 1 and Sch. II, 
Art. 11. 18 Pat L.T. 864. 

1 -S. 13— Scope of—Refund of court-fee paid 

in lower appellate Court—Power to order. 

The words of S. 13 of the Court-Fees Act do 
not appear to contemplate the grant of a certifi¬ 
cate in respect of court-fee paid in the lower 
appellate Court. ( Pandrang Row and Abdur 
Rahman, JJ.) Sivanagalingam Pillai v Ambala- 
vana Pillai. 181 I.C. 858=11 R.M. 867= 
1938 MWN. 161=47 L.W. 300=A.I.R. 1938 
Mad. 479. 

-Ss. 13, 14 and 15— Scope — If exhaustive — 

Inherent powers of Court to refund caurt-fee. 

The Court has got inherent power to refund 
court-fee apart from Ss. 13, 14 and 15 of the 
Court-Fees Act. ( Venkataramana Rao, J.) 
Vishnu Nambudri v. Ramunni Marar. 1939 
M.W.N. 1143=A.I.R. 1940 Mad. 208=(1939) 

2 M.L.J. 867. 

-Ss. 13, 14 and 20— Applicability — Custody 

fees in respect of attachment of movables — 
Right to refund of when unspent. 

Custody fees deposited by a decree-holder in 
respect of attachment of movables in execution, 
come undoubtedly within the purview of S. 20, 
as they are charges levied upon the decree- 
holders to meet the costs of the person or per¬ 
sons sent out to ensure safe custody of mavables 
attached in execution proceedings. There is no 
rule framed by the High Court under S. 20, 
Court-Fees Act, relating to the refund of such 
fees, but there is a provision for refund of 
poundage fees under Art. 7 of the Rules, if the 
execution sale is afterwards set aside. Poundage 
fees are paid invariably after the sale and con¬ 
stitute a sort of percentage or commission upon 
the gross amount realised by the sale. S. 20, 
Court-Fees Act, does not authorise High Court 
to legislate through rules for refund of the 
poundage fees. The case of custody fees however 
stands on a different footing; they are taken in 
anticipation, and if the anticipated circumstances 
do not happen there is a clear duty to refund on 
the plainest and most elementary principles of 
law. The General Letter No. 43 issued by High 
Court declaring refund of poundage fees as ultra 
vires of the High Court, does not touch the 
custody fees as there is no rule framed by the 
High Court, relating to custody fees under 5. 
Court-Fees Act. The provision in para. /W, 
Note (3) of the Rules and Orders issued by 
this Court, is not framed under S. 20 , Court-Fees 
Act. It simply lays down the procedure for tne 
quick’realization of these deposits if lying un¬ 
spent. This paragraph does not create the rig 
to get refund, but presupposes it to be alreaay 
existing. Custody fees though paid in court 
fee stamps as a matter of convenience are wi 
court-fees paid for any particular document un 

the Court-Fees Act. The money is legally payable 
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in advance and hence no question of mistake or 
inadvertence, as in Ss. 13 and 14, Court-Fees Act, 
comes in. Ss. 13 and 14 of the Act therefore do 
not apply to this case. The payment is contingent 
payment and if contingency does not happen the 
person depositing the fees in advance is entitled 
to get them back. Apart from any rules, the 
Court has inherent jurisdiction to grant a refund 
of the custody fees when lying unspent. ( Gliose 
and Mukerji, JJ.) Umesh Chandra De v. 
Mahim Chandra Saha. I.L.R. (1937) 1 Cal. 
624=168 I.C. 678=9 R.C. 851=41 C.W.N. 155 
=64 C.L.J. 492=A.I.R. 1937 Cal. 86 . 

- S. 13, Proviso— Remand order not cover¬ 
ing whole of subject-matter—Refund of the 
whole court-fee — Legality. 

Where an order of remand does not cover the 
whole of the subject-matter of the suit, an order 
directing refund of the whole court-fees paid is 
wrong according to the provisions in the proviso 
to S 13 of the Court-Fees Act. (Stone, C.J. and 
Bose, J .) Sheolal v. Jugal Kishore. I.LR 
(1940) Nag. 538=1940 N.L.J. 350=A I.R. 1940 
Nag. 349. 

17 Applicability — Claim for alternative 

reliefs. 

Where reliefs claimed are alternative S. 17 of 
the Court-Fees Act does not apply and the court- 
fee is payable on the relief which bears the 
highest valuation. (D. R. Norman.) Pukh Rat 
v. Ram Jkewan. 1939 A M L.J. 80. 

S. 17— Applicability—Suit by assignee of 
mortgagee rights against mortgagee, mortgagor 
and his surety—Separate court-fees—If payable. 

S. 17 of the Court-Fees Act is inapplicable to a 
suit by an assignee of mortgagee rights against 
mortgagee, the mortgagor and his surety, as the 
cause of action against the mortgagee is not 
distinct from the cause of action against the 
mortgagor and his surety, and separate court-fee 
is therefore not payable. (Abdul Rashid, J.) 
Haji Ohulam Mohammad v. Ff.roze. 181 IC 

? 53 u = lL R L ‘ 816=40 P L.R. 528=A.I.R. 1938 
Tan. 566. 

S. 17 'Distinct subjects”—Two reliefs 
claimed alternatively on the same cause of action 
—If to be valued separately for purposes of 
court-fee—Separate court-fec — Necessity. 

... .. are claimed in the alterna¬ 

tive in respect of the same cause of action, they 
cannot be considered to be “distinct subjects” 

YT U \L h , e mean,n * of S - 17 of the Court-Fees 
Act. Where in respect of a settlement deed 

executed by the last male holder, his reversioner 

sues for a declaration that the said deed is not 

binding on him as having been brought about by 

fraud, coercion and undue influence, also praying 

that if the deed is found 

to be valid, he should be given a decree for the 
amount payable under the deed, the cause of 
action is only one, namely, the execution of the 
deed; and though two reliefs are claimed in res- 
P e thereof, one on the footing of its validity 
and the other on the footing of its invalidity, 
they are not distinct subjects and the plaintiff 
need not therefore pay separate court-fees on 
each of the two reliefs. (Pandrang Rao and 
V enkataramana Rao, JJ.) Rangaswamy Reddiar 

Yr' N A ATAPE ^ u ^, AL r eddiar. 174 I.C. 983=47 
T.W. 64=10 R.M. 749=1937 M.W N 1252—A 
I.R. 1938 Mad. 241=(1938) 1 MLJ 139 A ‘ 
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17—“Distinct subjects”—Suit on differ¬ 
ent mortgages in favour of saute person — Court- 
fee—T- l J . Act, S. (u-A—Effect of. 

. ^ ,. 1 ~ re there are different mortgages compris¬ 
ing different properties executed in favour of the 
same mortgagee by the same mortgagor, a single 
suit to recover money due on all the mortgage 
bonds is a suit which embraces distinct subjects 
within the meaning of S. 17 of the Court-Fees 
Act, and Court-fees mu^t be paid as provided by 
S- 17 * S. 67-A, T. P. Act, is not in any way in¬ 
tended to affect or control the provisions of S. 17 
1 r )e . Court-Fees Act and consequently, the 
plaintiff cannot rely on S. 67-A to avoid praying 

9^ Ur xr' f L c . separat P ,y in res Pect of each mortgage. 
(D. N. Milter and Patterson, J J.) Radharanf.e 
v ‘ Kshetra Mohan Chakravarty. 63 
Cal. 720=40 C.W.N. 406. 

S -17 —Sale of land—Suit by plaintiff for 
its possession as owner or in alternative by pre¬ 
emption — Court-fees. 

If a plaintiff prays for one of two reliefs in 
the alternative, based on one cause of action, the 
value of the suit for purposes of court-fee is 
determined by the higher of the two reliefs 
claimed. Where the plaintiffs sue for possession 
of land alleging that they are the owners and 
that defendant No. 2 had no right to sell it to 
defendant No. 1 and pray in the alternative that 
if they are not found to be the owners, they have 
a preferential right of pre-emption there is only 
a single cause of action in the suit, namely, the 
sale of the property by defendant No. 2 in favour 
of defendant No. 1 ; but in respect of this cause 
of action two reliefs are claimed in the alterna- 
tive. To such a suit, S. 17 of the Court-Fees Act 
is obviously inapplicable. (Tek Chand, J.) Abdul 
Kahman Khan v. Mohammad Amir. 40 P.L.R. 

7 S. 17 Several declarations arising out of 

a s ,i n 9 e cause of action—Single court-fee if 
sufficient. ’ 1 

Where in respect of a deed of relinquishment 
dealing with a number of items of property 
several declarations are asked for in respect of 
the various items, only a single court-fee is pay- 
able as the relief arises only out of a single cause 

?np 10 A n / name J- v * the deed of relinquishment.^ 

1939 A MTj! 80 KH RAJ * RAM J eewan - 
?.* 17 subjects"—Suit for money 


» J. V Jill* j u r Itiuriev 

on dealings— Claim to recovery of costs of law- 

yer's notice and charges—If separate Court-fee 
payable. 

Where the plaintiff claims a sum of money as 
being due from the defendant on dealings bet¬ 
ween the parties, and also includes in the suit 
claims to certain items of money spent by him in 
connection with a lawyer’s notice issued by him 
to the defendant and registration charges there- 
° j iMter items cannot be valued as separate 
and distinct subjects from the other items relat¬ 
ing to the dealings, so as to be leviable to sepa¬ 
rate Court-fee under S. 17 of the Court-Fees Act. 
(Beasley, C.J. and Stodart, J .) Gopalachari, In 

739=162 LC. 175=8 R.M. 960=43 
L.W. 362=1936 M.W.N. 243 (2)=A I R 1936 
Mad. 420=70 M.L.J. 308. V } 

~- S ; 17—“Distinct subjects”—Suit for money 
—Flea in plaint that deed executed by defendant 
was not a due fulfilment of agreement between 
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parties—If separate claim for cancellation levi¬ 
able to separate Court-fee. See Court-Fees Act 
AS AMENDED BY MADRAS ACT V OF 1922, S. 7 

(IV-A). A.I.R. 1936 Mad. 266. 

- S. 17 and Sch. I. Art. 1— Applicability of 

—Appeal against disallowance of claim made 
under S. 9 of the United Provinces Encumbered 
Estates Act — Court-fee payable. 

S. 17 of the Court-Fees Act applies to suits 
where the plaintiff in the same suit united several 
causes of action against the same defendant or 
the same defendants jointly and to appeals 
arising out of those suits. But it cannot apply 
to a case of a claim made by a creditor by his 
filing a written statement under S. 9 of the 
United Provinces Encumbered Estates Act, in 
respect of various deeds in his favour, the reason 
being that the written statement under S. 9 is not 
a suit. Further it is not open to him to split up 
his claim inasmuch as S. 9 requires only a single 
written statement to be filed by a creditor in res¬ 
pect of his claim which may consist of claims 
upon several documents. Hence it cannot be 
treated as a suit in which several causes of action 
have been united together. Where such a claim 
is disallowed and an appeal is preferred, the 
amount or value of the subject-matter in dispute 
in appeal is the total amount of the claim by the 
creditor and according to Sch. I, Art. 1, ad 
valorem court-fee should be paid thereon. 

( Thomas , C.J. and Radhakrishna, J .) Saubhagya- 
wati Devi v. Deputy Commissioner. Kheri. 15 
Luck. 395=186 I.C. 144=12 R.O. 296=1940 A. 
W.R. (C.C.) 84=1940 O.L R. 92=1939 O.A. 
171 = 1940 O.W.N. 165=A.I.R. 1940 Oudh 243. 
-—S. 19 (xvii)— Scope of. 

Sub-S.(A'Xut)of S. 19 of the Court-Fees Act con¬ 
templates a petition by a prisoner claiming some 
relief or indulgence or right on behalf of him¬ 
self in his capacity as a prisoner. An application 
by a prisoner praying that an order of acquittal 
of the opposite party should be set aside and that 
they should be convicted and sentenced according 
to law, is wholly unconnected with the applicant’s 
condition or status as a prisoner and asks for no 
relief affecting him in his capacity as a prisoner. 
That being so, his application does not fall within 
sub-S.(-rzm) of S. 19 and is, therefore, not exempt 
from stamp fees. ( Harries, J.) Moti Pansari 
v. Usman Sheikh. 58 All. 871=162 I.C. 298=8 
R.A. 860=37 Cr.L.J. 566=1936 A.L J. 453=1936 
A.W.R. 215=1936 All.L.R. 423=1936 Cr.C. 484 
=A.I.R. 1936 All. 318. 

-S. 19-D— Applicability — Hindu coparcener 

holding undivided share in joint family property 
—If trustee for other coparceners—Death of co¬ 
parceners—Application by survivors for Letters 
of Administration—Liability to pay court-fee — 
Claim to exemption as trust property — Sustaina¬ 
bility — Sch. I, Art. 11. 

When a person chooses to apply for Letters of 
Administration, whether the letters are absolu¬ 
tely necessary or not and they are granted, he 
must pay the proper court-fee according to 
Art. 11, Sch. I of the Court-Fees Act, S. 19-D of 
the Court-Fees Act does not in any way exempt 
from payment of court-fee letters obtained by a 
coparcener of a Hindu joint family in respect of 
property which he takes by survivorship, and not 
by inheritance as heir. A co-sharer member of 
a joint Hindu family interested to the extent of 


an undivided share in the whole of the joint 
family property cannot be held to be "trustee” 
for the other co-sharers within the meaning of 

S. 19-D. Whether an application by the surviv¬ 
ing coparceners for Letters of Administration 
in respect of the undivided share of a deceased 
coparcener is necessary or net, is not a matter to 
be decided by the Court to which the application 
is made; when once an application has been made 
for Letters of Administration, it is necessary to 
pay the court-fee according to the Act and no 
exemption can be had. (Wort and Agarwala, JJ.) 
Kama Prasad Gupta v. Collector of Shahabad. 
17 Pat. 542=180 I.C 17=11 R.P. 433=1938 P. 
W.N. 876=20 Pat.L.T. 181=5 B.R. 349=A.I.R. 
1939 Pat. 126. 


*- ^ G —“Mistake" — Meaning. 

S. 19-G, Court-Fees Act, refers to any mistake 
not merely to a mistake of fact. {Davis, J. C. 
and Lobo, A. J. C.) Khubchand v. Motilbai. 30 
SL.R. 201 = 165 I.C. 202 = 9 R.S. 91=A.I.R. 
1936 Sind 150. 

-S. 19-1—" Property ”— Meaning of. 

The word ‘ property" in S. 19-1 of the Court- 
Fees Act is used in its inclusive and not in its 
exclusive sense, and means all the property of the 
deceased. What the section requires is a full and 
honest account of all the property of the estate 
in respect of which a grant is applied for. (Davis, 
J.C. and Lobo, A J.C.) Khubchand v. Motilbai. 
30 S L R. 201 = 165 I.C 202=9 R.S. 91=A I.R. 
1936 Sind 150. 

-S. 19-1— Scope and effect of — Probate — 

Application in forma pauperis— Power of Court 
to permit—Grant of probate without payment of 
succession duty or probate duty—Power of Court 
—Procedure for realisation of Court-fee—First 
charge on estate—Madras High Court Rules ( O . 
S.),0.8.R. 1-1— "Proceeding." 

O. 8, R. 14 of the Madras High Court (Original 
Side) Rules, which relates to paupers, refers not 
only to suits but also to proceedings. An applica¬ 
tion for probate is clearly a proceeding within the 
meaning of this rule, and it is open to the Court 
not only to entertain the application in forma 
pauperis but also to make a further order grant¬ 
ing probate' to the applicant without payment by 
him of the requisite Court-fee (succession duty) 
under Art. 11, Sch. I of the Court-Fees Act. In 
this respect S. 19-1 of the Court-Fees Act should 
be reasonably interpreted ; the section cannot be 
read as altering the policy of the pre-existing 
law. In such cases, on the analogy of O. 33, 

R. 10, C. P. Code, the Government has a first 
charge on the subject-matter of the pauper appli¬ 
cation, i.e , the estate of the deceased. ( Venkata- 
subba Rao, J.) C. Govindaswamy, In the matter 
of. 47 L.W. 736=(1937) 2 M.L.J. 899. 

-S 19-1—Scope—If subject to O. 33, C. P- 

Code—Probate or letters of administration in 
forma pauperis —Power of Court to issue. See 
C. P. Code, O. 33. 47 L.W. 731. 

-S. 19-1—Scope and effect—If controls 

S. 276, Succession Act. See Succession Act, 

S 276. 30 S L R. 201=A I.R. 1936 Sind 150 

-S. 19-1— Scope — Non-compliance with 

Effect—If renders proceedings null. . 

It does not follow that because an application 
for letters of administration, with the will annex¬ 
ed, is not in proper form, because of 
ance with the provisions of S. 19-1 of the Lou t- 
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Fees Act, the proceedings are a nullity. The 
Court may not pass an order granting letters 
until the application is made in proper form and 
fulfils the requirements of the law. The Court 
can give the applicant an opportunity to amend 
the application and make good the debts, and then 
proceed, to make a grant. It is not necessary 
that the application should be dismissed and that 
the applicant asked to start the proceedings de 
novo. (Davis, J. C. and Lobo , A. J. C.) Khub- 
chand v. Motilrai. 30 S.L.R 201 = 165 I.C. 202= 
9 R.S. 91=A.I R. 1936 Sind 150. 

-S. 20—Scope—Custody fees in respect of 

attachment of movables—Right of decree-holder 
to refund of unspent fees. 'see Court-Fees Act, 
Ss. 13. 14 and 20. A.I.R. 1937 Cal. 86 . 

-S. 27— Rules under — Court-fee stamp of 

required denomination not available—Stamps of 
lower denomination—If may be used—Plaint filed 
on last day of limitation —Stamps of required de¬ 
nomination not available—Plaint filed with insuffi¬ 
cient stamp—Duty of Court to receive—Refusal 
to receive — Legality — Revision — Interference. 

There is nothing illegal in the Court permitting 
a plaintiif to file a plaint with Court-fee stamps 
of denomination smaller than the one required by 
the rules under the Court-Fees Act, if the requi¬ 
site stamps are not available. Nor is there any¬ 
thing in the rules which prohibits the receipt by 
the Court of a plaint with Court-fee stamps of a 
denomination lower than the one required by the 
rules. On the other hand the rules provide that 
Court-fee stamps of a lesser denomination may 
be affixed if the stamp of the required value is 
not available. Where the Court-fee stamps of 
the requisite denomination are not available, and 
the plaintiff files his plaint with insufficient 
Court-fee, the Court is bound to receive the 
plaint, for a time within which the deficiency 
should be made up, and if it is not complied with 
within the time fixed, then to reject it. It is 
illegal and unjust to refuse to receive the plaint, 
especially when the plaint is presenied on the last 
day of limitation. The order refusing to receive 
the plaint is liable to be set aside in revision. 
(Venkataramana Rao, J.) Subba Reddi v 
Venkatanarasimha Reddi. 168 I.C. 340=9 R 
5 6 7 = 44 L.W. 830=A.I.R. 1937 Mad. 266= 
71 M.L.J. 804. 

--: s * 28 —Powers of the High Court under — 

Appellant led to believe that appeal memo, was 
sufficiently stamped—Dismissal of appeal on dis- 
coyery of deficiency—Propriety—Interference by 
High Court. * 

Where there was an entry in the proceedings by 
the Judge to the effect that the memorandum of 
appeal was properly stamped, it was held that the 
counsel for the appellant having thus been deceiv- 
ed into believing that the stamp which he had 
affixed was quite correct, it would seem to be un¬ 
fair to dismiss the appeal on the ground that the 
appeal was incorrectly stamoed. It was further 
held that S. 28 of the Court-Fees Act gave power 
to the High Court to make such orders as seem 
to it suitable in the circumstances of each case 
and that the order of the lower Court in the 
particular case dismissing the appeal should be 
set aside. In the result of the appellant was 
directed to make good the deficiency and svhere ¬ 
after the appeal was directed to be heard and 
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disposed of according to law. (Davis.) Ridha 
Karan^Sheo Bux. 1940 A.M.L.J. 19. 

-S. 28—Scope—Written statement claiming 
set-off not stamped—Effect—Subsequent order 
for payment of Court-fee—If validates proceed- 
ings. See Court-Fees Act, Ss. 12 (if) and 28. A. 
I.R. 1936 Cal. 277. 

—-S. 34(3 ) —Charge of an offence under— 

Pacts to be established. 

To establish a charge of an offence under S. 34 
(3) of the Court-Fees Act, it is necessary for the 
prosecution to identify the stamp, alleged to have 
been wrongfully sold. Where the only evidence 
on the point was that of three entries in a parti¬ 
cular exhibit, it was held that it was not enough 
to sustain the charge. (Gulia and Iiiswas, JI .) 
Ramkrishna Sinha v. Emperor. 174 I C 513 = 
10R.C. 693=39 Cr.L.J. 417=42 C.W.N. 246 = 
A.I.R. 1938 Cal. 195. 

; Sch. and Ss.4, 6 and 7— Scope—Imposition 
of liability. 

The Schedules to the Court-Fees Act, when 
r . ea( ^ with Ss. 4 and 6 of the Act, do impose a 
liability. S. 7 refers only to suits and, in certain 
cases specifically mentioned, memoranda of ap¬ 
peal. The fees chargeable in respect of all other 
documents are those laid down in the Schedules 
to the Act, liability being imposed by the Sche¬ 
dules read with S. 4 or S. 6 , as the case may be. 

(Dunk ley, J.) Mariam Bibi v. Malim. 1939 Rang. 
LR. 474=184 I.C. 171 = 12 R.R. 129=A.I.R. 
1939 Rang. 375. 

--—Sch. I, Art. 1 —Appeal against rejection of 

plaint under O. 7, R. 11 , C. P. Code — Court-fee 
payable. 

Where a plaint is rejected under O. 7, R. 11, C. 
P. Code, as the deficiency in Court-fee was not 
made good and an appeal is preferred therefrom 
the subject-matter of the appeal is not the 
amount of the claim in the suit but the sum of 
money rightly claimable as Court-fees. Ad 
valorem Court-fee on the difference between the 
amount demanded by the Court and that paid by 
the plaintiff ought to be paid on the memorandum 
of appeal. (Bose, J.) Mr. Muli Bai v. Gopaldas. 
1939 N.L.J. 32. 

Sch. I, Art. 1 —Appeal against mortgage 
decree—Appellant disputing liability of mortgaged 
property—Court-fee. 

Where in an appeal against a mortgage decree, 
the appellant does not dispute the amount decreed 
but raises the question of the liability of the 
mortgaged property, the appeal ought to bear an 
ad valorem Court-fee stamp on the total decretal 
amount, or if the value of the mortgaged property 
is less than the decretal amount then ad valorem 
Court-fee stamp on the value of the property. 
(Addison and Abdul Rashid, JJ.) Fazal Ahmad 
v. Tola Ram Singh. 162 I.C. 729=8 R.L. 950= 

38 P.L.R. 12= A I.R. 1936 Lah. 179. 

- Sch. I, Art. 1— Appeal from mortgage 
decree for interest disallowed — Court-fee paid 
sufficient only to cover interest disallowed on one ■ 
of two mortgages—Duty of appellate Court. 

Where the plaintiff appealed from a mortgage 
decree as regards the amount of interest disallow¬ 
ed and did not pay the full ad valorem court- 
fee, but the court-fee paid was, however, sufficient 
to cover the amount of interest disallowed on one 
of the two mortgages on which the decree was 
passed, it is the duty of the appellate Court to asjc 
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the appellant what portion of his appeal he wished 
to have decided, having regard to the amount of 
court-fee paid. ( Addison and Din Mohammad, 
//.) Joti Parshad v. Girnari Mal. 40 P.L.R, 
123. 

-- Sch. I, Art. 1— Appeal in mortgage suit— 

Suit decreed overruling defendant’s contention as 
to plaintiff’s liability to account—Appeal by defen¬ 
dant—Proper valuation. 

In a suit brought on a mortgage, the Court 
passed a decree in favour of the plaintiff over¬ 
ruling the contention of the defendant that the 
plaintiff was not entitled to get a decree without 
rendering accounts under S. 76 of the T. P. Act. 
From that decree the defendant preferred an 
appeal and put his own valuation upon it con¬ 
tending that he was merely seeking in the appeal 
to get a declaration that he was entitled to ac¬ 
counts from the plaintiff. 

Held, that the appeal should be valued accord¬ 
ing to the amount of the decree of the trial Court 
and that the court-fee should be paid upon that 
amount. ( Akrani , /.) Satish Chandra v. 
Hiranmoyee. 44 C.W.N. 482. 

- Sch. I, Art. 1 — Appeal—Suit on pronote — 

Appeal by defendant—Award of future interest 
not challenged—Court-fee. 

Where in an appeal by the defendant in a suit on 
a promissory note, the defendant pays Court-fees 
on the amount of the principal and interest decreed 
up to the date of the suit, the Court-fee paid is 
correct, and the defendant cannot be required to 
pay Court-fee on future interest when his appeal 
does not challenge the order for future interest. 
(Srivastava, Ag. CJ. and Smith, J .) Keolapati 
v Verma. 12 Luck. 466=165 I.C. 279=9 R.O. 
188=1936 O.W.N. 916=1936 O.L.R. 623=A.I. 
R. 1937 Oudh 3. 

- Sch. I, Art. 1 —Applicability — Appeal 

against disallowance of claim made under S. 9 of 
the United Provinces Encumbered Estates Act. 
See Cour*t-Fees Act, S. 17 and Sch. I, Art. 1 — 
Applicability of. 1940 O.L.R 92. 

- Sch. I, Art. 1 — Applicability — Decree of 

special Judge under S. 14, U.P. Encumbered 
Estates Act — Appeal from — Court-fee — Sch. II, 
Arts. 11 and 17. 

An appeal from a decree passed by the special 
Judge under S. 14 of the U. P. Encumbered 
Estates Act falls under Art. 1, Sch. I of the Court- 
Fees Act and ad valorem court-fee has to be paid. 
Neither Art. 11 nor Art. 17 of the Second Sche¬ 
dule applies to the case. ( Allsop, Ganga Nath 
and Ismail, JJ.) Jagdish Pratapta Udai Pratap. 
I.L.R. (1938) All. 230=10 R.A. 478=173 I.C. 
353=1938 O.W.N. 88=1938 R.D. 142=1938 A. 
L.R. 123=1937 A.L.J. 1373=1938 A.W.R. (H. 
C.) 22=A.I.R. 1938 All. 97 (F.B.). 

Sch. I, Art. 1—Applicability—Suit for 


redemption of mortgage — Appeal — Dispute 
as to amount—Redemption money — Court-fee. 
See Court-Fees Act, S. 7 (**). A I.R. 1937 
Nag. 6. 

- - Sch. I, Art. 1—Application to Revenue 
Officer under S. 105 of the B. T. Act—Appeal to 
special Judge—Court-fee — Calculation—Value 
of subject-matter. See B. T. Act, S. 105. 40 C. 
W.N. 1149. 

-Sch. I, Art. 1— Cross-objections to findings 

and not to decree — Court-fees , if payable. 


COURT-FEES ACT (1870), Sch. I, Art. 1. 

Where the suit of the plaintiff-appellant was 
entirely dismissed by the Court below and there¬ 
fore there was nothing in that decree against 
which the defendant-respondent was required to 
object, objections filed by him supporting the 
decree on some of the grounds that have been 
decided against him in the Court below are 
strictly speaking not cross-objectiops but are 
really only a means of giving notice to the appel¬ 
lant of his intentions, and an ad valorem court- 
fee is, therefore, not payable on them. ( Zia-ul- 
Hasan and Smith, JJ.) Khurshed Jahan 
Begam v. Sardar Ali Khan. 10 R. O. 122=171 
I.C. 459=1937 O.L.R. 554=1937 O.W.N. 1057 
=A.I R. 1937 Oudh 512. 

■-Sch. I, Art. 1— Decree granting certain 

sum payable in annual instalments—In appeal 
plaintiff claiming full sum without instalments — 
Court-fee payable. 

Where in a suit on mortgage the plaintiff was 
granted a decree for Rs. 32,000 payable in eight 
annual instalments and the plaintiff appealed 
against this order of instalments, claiming 
Rs. 32,000 without instalments. 

Held, that the court-fee payable in appeal was 
on the difference between the amount of Rs. 
32,000 claimed, and the present value of the sum 
decreed, which worked out to Rs. 25,498, i.e., on 
Rs. 6,502. A.I.R. 1936 Pesh. 232, Rel. on. ( Mid¬ 
dleton, J.C. and Mir Ahmad, A.J.C.) Makhan 
Singh v. Lakhmi Das. 167 I.C. 26=9 R. Pesh. 
83=A.I.R. 1937 Pesh 31. 

-Sch. I, Art. 1—Inapplicability*— Appeal 

from order granting or refusing letters of ad¬ 
ministration — Court-fee payable. See Court- 
Fees Act, Sch. II, Art. 11. 1938 Rang L.R. 
72. 

-Sch. I, Art. 1— Interest — Claim to after 

suit — Court-fee—Appeal against decree of dis- 
?nissal — Court-fee on interest after suit. 

Court-fees are leviable on sums which can be 
ascertained with certainty, but noton those which 
cannot. Consequently, as a general rule, Court- 
fees on a plaint are payable on interest claimed 
up to date of suit, but not beyond. If, however, 
the suit is dismissed and the plaintiff still wants 
future interest in appeal, he must pay Court-fees 
on the amount he claims up to the date on which 
he files the appeal but again, not beyond. 

(Vivian Bose, J.) Shf.ikh Rahman v. Bal- 
chand. 167 I. C. 577=9 R.N. 191=A.I.R. 1937 
Nag. 6. 

-Sch. I, Art. 1—Order of restitution— 

Appeal—Court-fee. See C. P. Code, S. 144. 1938 
Rang. L.R. 635. 

-Sch. I, Art. 1—Order under S. 144, C. P- 

Code—Appeal—Court-fee. See C. P. Code, S. 144. 

42 C.W.N. 152. 

Sch. I, Art. 1— Redemption suit — Appeal — 


Court-fees. 

In respect of a memorandum of appeal in a suit 
for redemption when the subject-matter in dis¬ 
pute in appeal is not about the existence or non¬ 
existence of the right to redeem but relates only 
to the amount directed to be paid by the mort¬ 
gagor as condition precedent to the redemption 
decree in his favour, the subject-matter is an 
ascertained sum and a claim for money and aa 
valorem fee is payable thereon. ( Sukhdeonaratn, 
/.) Manaklal v. Laxmimal. 1939 Mar.L.K. o 
(Civ.). 
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'Sch. I, Art. 1—Set-off—Court-fee—Neces¬ 
sity-Amount. Sec C. P. Code, O. 8 , R. 6 and 
Court-Fees Act, Sch. I, Art. 1. 1940 N.L.J. 
176. 

-Sch. I, Art. 1— Set-off—Equitable set-off 

Court fee, if payable. 

When the defendant claims an equitable set¬ 
off, no Court-fee is payable on it. ( Norman, IC. 
5\)"Solemon Rozario v. James D. Rozario. 1936 
A.M.L.J 60. 

-Sch. I, Art. 1— Set-off—If includes equita¬ 
ble set-off. 

The set-off mentioned in Art. 1 of Sch. I in¬ 
cludes an equitable set-off, and is not confined to 
a legal set off. (Pollock , J .) Harcovind v. Shri 
Krishnadas. I.L.R. (1937) Nag. 481 = 170 I C 
1004=10 R.N. 92=A.I.R. 1936 Nag. 290. 

-Sch. I, Art. 1— Set-off—If includes equi¬ 
table set-off — Court-fee payable on latter. 

The expression set-off includes an equitable 
set-off also and is not confined to legal set off 
only. Hence a written statement pleading an 
equitable set-off requires a Court-fee stamp 
in the same way as written statement 
pleading a legal set-off. ( Pollock , J.) Bhikubai 
Govindji & Co. v. C. P. Contracting and 
Mining Syndicate, Nagpur. I L.R. (1937) 
Nag. 99=165 I.C. 430=9 R.N. 79=A.I.R. 1936 
Nag. 222. 

; Sch. I, Art. 1— "Set-off*'—If includes 
equitable set-off—Tentative valuation — Permissi¬ 
bility. 

The word ‘set-off' in Sch. I, Art. 1 not having 
been qualified in any way must include not only 
a legal set-off but also an equitable set-off. 
Tentative valuation of a claim is permissible only 
in suits for account and mesne profits. Defen¬ 
dant who in a suit for damages sets up a cross¬ 
claim for damages suffered by him on account of 
the acts and conduct of the plaintiff and ask* for 
a set-off against the plaintiff’s claim must esti¬ 
mate his claim as accurately as he can and pay ad 
valorem Court-fee thereon and cannot be allowed 
to put a tentative valuation for the claim 
( Derbyshire, CJ. and Nasim Ali. J.) A. Z. M. 
Reazai Karim v. Mohammad Israil Ostag \r 
183 I.C. 373=12 R.C. 155=43 C.W.N. 838=a’ 
I.R. 1939 Cal. 415. 

Sch. I, Art. 1 —"Subject-matter"—Appeal 


—-- — *-- — -- v • % v. r /j It. U l 

—Demand for additional court-fee—Failure to 
comply zoith—Dismissal of appeal—Second 

appeal from dismissal—Valuation—Sub jeet- 
matter—If subject-matter of suit—Court-fee 
payable. 

In a second appeal from a dismissal of an 
appeal for non-payment of deficient Court-fee 
the dispute in the lower Court having reference 
only to the Court-fee payable, the subject-matter 
in dispute m second appeal is the amount of 
stamp in dispute between the parties, in other 
words, the difference between the Court-fee paid 
and the Court-fee demanded is the matter in dis¬ 
pute in second appeal. The appellant in his 
appeal to the first appellate Court paid a Court- 
fee of Rs. 100, but the Court held that the correct 
Court-fee was Rs. 412-7-0 the appellant having 
failed to pay the balance of the Court-fee amount, 
his appeal was dismissed. From that dismissal he 
preferred a second appeal to the High Court 
valuing it at Rs. 312-7-0 (Rs. 412-7-0 minus 
Rs. 100), and on that valuation he paid a Goun¬ 
od D.—152 
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fee of Rs. 35-15-0. A Court-fee of Rs. 412-7-0, as 
in the lower Court, was demanded, and the 
appellant, not having complied with that demand, 
had his second appeal dismissed. 

Held, in Letters Patent Appeal, that the dispute 
m the lower Court had reference only to the 
Court-fee pa 3 ‘able, and the difference between 
the Court-fee paid and the Court-fee demanded 
was the matter in dispute in second appeal, and 
the Court-fee paid in second appeal was there¬ 
fore correct and consequently the second appeal 
must be restored and heard. 

Abdur Rahman, J. —The subject-matter of 
every appeal does not necessarily coincide with 
the subject-matter of the suit in regard to which 
the appeal has been filed. (Venhatasubba Rao 
and Abdur Rahman, JJ.) Kaliappa Gounpan t-. 
Kanpaswami Goundan. I L R. (1938) Mad 981* 
= 181 I.C. 433=11 R.M. 807=1938 M.W.N. 264 

—47 L.W. 356=A.I.R. 1938 Mad. 498=(1938) 

1 M.L.J. 662. 

Sch. I, Art. 1— "Subject-matter in dispute " 
—Meaning of — Cross-objection. 

The words “the subject-matter in dispute” in 
Art. 1, Sch. I of the Court-Fees Act mean, in 
reference to a cross-objection, the subject-matter 
in dispute in the cross-objection. If, therefore, 
in an administration suit the respondents, who 
have been ordered by the preliminary decree to 
pay to the appellants a certain sum as special 
costs in any event (the ordinary costs being 
ordered to abide the passing of the final decree), 
file a cross-objection relating to the findings in 
the suit and also to the special costs, the cross- 
objection. so far as it relates to the special costs, 
is chargeable with Court-fees ad valorem on the 
amount of the costs. (Dunkley, J.) Mariam 
Bmi v. Malim. 1939 Rang L R. 474=184 IC 
171 = 12 R.R. 129=A.I.R. 1939 Rang. 375. 

Sch. I, Art. 1— Suit for declaration that 
property mortgaged by certain deeds is property 
of math and cannot be sold by mortgagees — 
Court-fee payable. 

The plaintiff sued for a declaration that the 
property mortgaged by certain deeds executed by 
a Mahant is the property of a certain math and 
that the mortgagees have no right to have the 
property sold by auction. 

that the plaintiff sought, in effect, to have 
the mortgage deeds in question adjudged void 
and the suu must be regarded as falling under 

b. 39 of the Specific Relief Act and as being not 

ot a purely declaratory nature, and that, 
in^ e ‘ 0 [ e T an valorem Court-fee w r as payable. 

684 (F.B.), Appl. ( Botnet and 
o/Hif/i //.) Mahf.sher Gir v. Rahmat Ullah. 
J5L I ?V 452 = 9 R A - 279=1936 A.W.R. 649= 

R ' 908 —1936 A.L.J. 798=A.I.R. 1936 

All. 710. 

—-—-Sch I, Art. 1 —Suit for possession — 
appellant-defendant admitting plaintiff’s title 
vM claiming charge of Rs.700—Court-fee payable 
Where a suit for possession in which the* 
defendant admits plaintiff’s title but claims a 
charge of Rs. 700 over that property is decreed 
but without upholding defendant's claim and the 
defendant files an appeal, he should pay ad 
valorem Court-fee on Rs. 700, the amount claim¬ 
ed by him. ( Bhide,J .) Ghulam Mohammad v. 
Barkat Ali. 167 I.C. 756=9 R.L. 552=39 P 
L.R. 4~43=A.I.R. 1936 Lah. 935 . 
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--Sch. I, Art. 1 —Suit for possession—Decree 

for possession subject to payment of sum of 
money as condition precedent—Appeal against 
order for payment—Court fees. 

A plaintiff-appellant who *eeks to get rid of an 
order for payment of a sum of money should 
value his appeal at the amount of that sum of 
money. In a suit for possession of property, the 
plaintiff got a decree for possession, but subject 
to his paying a sum of Rs. 3000 and odd being his 
share of the debts binding on the property. 
Plaintiff appealed against the order requiring 
him to pay the sum of Rs. 3000 and odd. The 
appellate Court called upon the plaintiff to pay 
Court-fee on the amount in question. In revi¬ 
sion by the plaintiff, 

Held, that he should value his appeal not on the 
basis of possession being the subject-matter, but 
should value it on the basis of the value of the 
order for payment which he wes seeking to get 
rid of in the appeal. ( IVadszuorfh , /.) Abdul 
Kudus v. Abdul Gani. 1940 M.W.N. 904=52 
L.W. 397 = (1940) 2 M.L.J. 406. 

-Sch. I, Art. 1 —Suit for possession of share 

by partition—Defendant claiming to be in posses¬ 
sion under wakfnama—Decree by trial Court 
finding wakf invalid—Appeal seeking to set aside 
decree—Claim by appellant that declaration of 
validity of wakf will be enough — Court-fee paya¬ 
ble. 

In a suit for separate possession of a certain 
share of a certain property by partition, the 
defendant claimed to be in possession of that 
property as mutawalli under a wakfnama. The 
trial Court found that the alleged wakf was not 
valid and granted a decree to the plaintiff for 
separate possession. The defendant in appeal 
asked that the decree should be set aside. He 
claimed that it would be sufficient if he got a 
declaration that the wakf was valid. The relief, 
however, in his appeal was that the decree of the 
Court below should be set aside and the plaintiff’s 
suit should be dismissed. 

Held , that the appellant was in the position of a 
defendant against whom a decree for possession 
had been granted which he was seeking to set 
aside, and his case came within the Court-Fees 
Act, Sch. I, Art. 1 under which he must pay an 
ad valorem Court-fee, and that his appeal could 
not be admitted on a declaratory Court-fee. 
(Rennet, J.) Rashida Khatun v. Faiyaz Bibi. 
159 I.C. 727=8 R A. 502=1936 A.W.R 341 = 
1936 A.L.J. 514=1935 A.L.R. 1187=A.I.R. 1936 
All. 216. 

-—Sch. I, Art. 1 —Suit to enforce mortgage — 

Appeal by defendant — Court-fees payable. 

In an appeal by the defendant in a mortgage 
suit, it is not enough for the appellant to value 
his appeal at the figure at which the plaintiff 
valued it in the trial Court. He ought to value it 
a little higher by including the interest pendente 
life. (Dhavle and Agarwala, JJ.) Ram Sawari 
Kuer v. Motjraj Kuer. 17 Pat. 687 — 178 I.C. 
150=5 B R 59=11 R.P. 220=19 Pat.L.T. 885= 
1939 P.W.N. 162=A.I.R. 1939 Pat. 83. 

-Sch. I, Art. 1 —"Value of subject-matter in 

dispute ” — Interpretation — Appeal — Appellant 
challenging decree on merits and also order of 
costs—Value of subject-matter in dispute in 
appeal. . 

The words “value of the subject-matter in dis¬ 


pute” in Art. 1, Sch. I of the Court-Fees Act 
refer, in the case of a suit, to the value of the 
subject-matter of the suit, and in the case of an 
appeal, to the value of the subject-matter in dis¬ 
pute in appeal. The subject-matter of the suit 
and the subject-matter of the appeal may not be 
the same. Where the appellant appeals against 
the decree in a suit on merits and also challenges 
the order of costs independently, then the value 
of the subject-matter in dispute in appeal is the 
total amount consisting of the value of the sub¬ 
ject-matter in the suit and the amount of costs 
challenged ( Thomas , C.J. and Radhakrishna, J.) 
Bhawani Shankar v. Mahomed Hasan. 15 
Luck. 392=1940 O W N. 167=1940 O.L.R. 79 
= 1940 O A 169=185 I C. 895=12 R O. 269= 
1940 A.W R. (C.C.) 85=A.I.R. 1940 Oudh 182 

-Sch. I, Art. 1—Valuation - Suit funder 

O. 21, R. 63, C- P. Code, bearing court-fee of 
Rs. 15—Demand of ad valorem court-fee on value 
of property—Non-compliance—Rejection of 
plaint—Appeal—Valuation—Court-fee payable. 
See Court Fees Act, Sch. II, Art. 17 (l). 5 B. 

R. 620. 

-Sch. I, Art. 1 and Sch. II, Art. 11—Appli¬ 
cability—Appeal under S.23. U. P. Agriculturists’ 
Relief Act—Court-fee payable. See U. P. Agri¬ 
culturists' Relief Act, S. 23. 1937 A.W.R. 932 
= A.I R. 1938 All. 14. 

-Sch. I, Art. 1 and Sch. II, Art. 11—Appli¬ 
cability— Appeal from order under S. 144, C. P. 
Code—Court-fee^ payable. See C. P. Code, 

S. 144. 41 C.W.N. 157=A.I.R. 1937 Cal. 

152. 


-Sch. I, Art. 1 and Sch. II, Art. 17— 

Appeal and Decree directing payment of sum by 
instalments—Condition that entire sum is recover¬ 
able with interest at 6 per cent, per annum in case 
of two successive defaults — Appeal — Court- 
fees. 

Where a decree directs the payment of certain 
sum by instalments with a condition that if two 
successive instalments are not paid by due date 
the whole sum will be recoverable immediately 
with interest at 6 per cent, per annum from the 
date of the decree, the Court-fee payable on the 
memorandum of appeal from the decree is gov¬ 
erned by Art. 1 of Sch. I and not by Art. 17 of 
Sch. II, as the present value of the sum can be 
ascertained and calculated at the Court rate of 6 
per cent, per annum. (Middleton, J.C. and 
Almond, A.J.C.) Agha Sher Mahomed Khan 
v. Mian Haji Fazal Ilahi. 166 I.C. 289=9 R. 
Pesh. 65=A.I.R. 1936 Pesh. 232. 

-Sch. I, Art. 1, and Sch. II, Art. 17— 

Appeal in suit for declaration—Cross-objection — 

Court-fee. . ,. 

Art. 17, Sch. II does not mention cross-objec¬ 
tions, and therefore ad valorem court- fees are 
payable on cross-objections filed to an appeal in a 
suit for a delaration. (Skemp, J.) Kartar 
Singh v. Jogindar Singh. 39 P.L.R. 586. 

-(as amended in Madras), Sch. I, Art. 1 

ind Sch II, Art. 17-B— Applicability—Suit by 
'enatit under 5*. 112, Madras Estates Land Act 
Decree—Appeal by landlord—Court-fee paya- 

?/ A suit under S. 112 of the Madras Estates Land 
Act is not a suit in which it is not j 

;stimate at a money value the subject-mat e 
dispute; and therefore Art. 17-B of the Court 
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Fees Act as amended in Madras cannot apply to 
such a suit. An appeal by the landlord against a 
decree in a suit filed by the tenant is not also 
governed by Art. 17-B. The value of the subject- 
matter in such a suit or appeal is not more than 
the annual rent the recovery of which is resisted, 
an ad valorem Court-fee must be paid on such 
amount under Sch. I, Art. 1. ( Venkatasubba Rao 

and Venkataramana Rao, J J .) Duraiswami 
Aiyar. In re. I.L.R. (1937) Mad. 980=46 L.W. 
263=173 I.C. 608=10 R.M. 609=1937 M W N 
659=A.I.R. 1937 Mad. 786=(1937) 2 M.L T 
347. J 

-Sch. I, Art. 1 and Sch. II, Art. 17 (iii) — 

Declaration and consequential relief—Province 
of Court as to—Examination of plaint allegations 
when justified. 

The position with reference to court-fees is 
that [whereas it is not permissible to a Court to 
insist on the plaintiff claiming a consequential 
relief when he has deliberately omitted to claim 
it and has confined himself to claiming a declara¬ 
tory relief only and thus insist on the payment of 
ad valorem court-fee, it is equally clear that the 
question of court-fee has got to be decided on the 
allegations contained in the plaint and not neces¬ 
sarily by looking at the relief only and the man¬ 
ner in which it has been clothed. Where the 
plaintiffs ask for a declaration that certain mort¬ 
gage decrees are null and void and ineffectual, 
but the allegations in the plaint in effect amount 
to asking for the cancellation of the mortgage 
bond on the basis of which the decree was obtain¬ 
ed, ad valorem court-fee has to be paid. ( Collis - 
ter and Bajpai, J J .) Govind Rao v. Govind Rao 
I.L-R. (1938) All 470=1938 A.L.J. 578=11 R 
A. 164=1938 A.W.R. (H C.) 426=177 I.C. 85= 
1938 A.L.R. 700=A.I.R. 1938 All. 481. 

--Sch. I, Art. 1 and Sch IV, C. P. Code— 

Applicability—Claim of equitable set-off in res¬ 
pect of damage to property—Sustainability. 

In a suit to recover the cost of the construction 
of a house for tjie defendant as per contract, the 
defendant claimed to set off a certain sum on the 
ground of damage caused to his property by the 
plaintiff. On a demand for court-fee, the defen¬ 
dant contended that it was an equitable set off 
and as such no court-fee was necessary. It was 
held that there was nothing to suggest that the 
claim for set-off was any other than the ordinary 
claim to set-off. In no sense could such a claim 
to set-off be said to be a claim in equity. The 
Jst Sell, of the Court-Fees Act as amended by the 
IVth Sch. of the C.P. Code, requires ad valorem 
court-fee on such a set-off. ( Bennet J ) 
Shiromani Sugar Mills, Ltd. v. Sugni Chand 
Hashmat Rai & Co. 177 I.C. 474=1938 A W 
R. (H.C.) 489=1938 A.L.R. 767=11 R A 195— 
1938 A.L.J. 701=A.I R. 1938 All. 52? 

-(as amended in Bihar and Orissa), Sch I 

Art. 1 and Sch. II, Art. 11— Applicability- 
Decree for mesne profits after inquiry under 0.2 0, 
R. 12 (2) Appeal Court-fee —Ad valorem fee 
on decree amount—Appeal valued as miscellane¬ 
ous appeal—Appeal allowed and suit remanded 
without demanding proper court fee—Application 
by decree-holder subsequently for order staying 
Proceedings as remand—Dismissal — Revision — 
Interference—Ss. 12 and 13, Court-Fees Act. 
Petitioner who was the decree-holder in a suit 


profits, and in due course got a decree for mesne 
profits which were ascertained by a Commissioner. 
The judgment-debtor appealed against the decree 
to the District Judge valuing his appeal as a mis¬ 
cellaneous appeal and paying a court-fee of one 
rupee only. The appellate Court allowed the 
appeal and remanded the case to the trial Court 
for re hearing. The appellate decree was signed 
and sealed duly and an application was then put 
in by the petitioner in the DDtrict Court for an 
order staying further proceedings in the trial 
Court, under the judgment-debtor, who had not 
properly valued his appeal, made good the proper 
court-fee due on the memorandum of appeal. The 
District Judge who was the successor-in-oftice of 
the Judge who decided the appeal, passed an 
order rejecting the application holding that he had 
no jurisdiction to revise the decision of his pre¬ 
decessor. Petitioner applied to the High Court 
in revision and prayed that the High Court, since 
the matter had come up in revision, should exer¬ 
cise its powers under S. 12 of the Court-Fees Act. 

Held, (1) that the appeal to the District Court 
was not properly valued, and that the appeal 
ought properly to have been valued as a title 
appeal on the amount of the decree, and that ad 
valorem court-fee should have been paid on the 
memorandum of appeal; (2) that though the Dis¬ 
trict Court ought not to have entertained the 
appeal without requiring the appellant judgment- 
debtor to pay ad valorem court-fee on the amount 
of the decree appealed from, the order rejecting 
the application for stay was manifestly correct 
and was made with jurisdiction ; and (3) that the 
High Court would not interfere in revision so as 
to set aside the order which was manifestly 
correct. 

Quaere :—Whether if the full court-fee had 
been paid by the judgment debtor in the appeal 
before the District Judge, he would have been 
entitled to claim a refund on remand under S. 13 
of the Court-Fees Act. (James, J.) Babutf.e 
Tsar v. Chf.tiiru Singh. 172 I C. 212=10 R.P. 
333=1937 P.W.N. 893=18 Pat. L.T. 864. 

-(as amended in Bombay), Sch I, Art. 1 

and Sch. II, Art. 11— Applicability—Appeal from 
order under O. 21, R. 50(2) and (3)— Court-fee. 

The words “or otherwise" in O. 21, R. 50 (3) 
are wide enough to include court-fee payable. 
Therefore, for the purposes of court-fees an 
order under O. 21, R. 50 (2) and (3). granting 
leave to execute a decree against any person on the 
ground that he is a partner is not an order within 
the provisions of S. 47, though an order in execu¬ 
tion of a decree against the firm. Hence an appeal 
from such order falls under Art. 1 of Sch. I, 
Court-Fees Act, and not under Cl. 5 of Bombay 
Government Notification No. 590 issued under 
S. 35, Court-Fees Act, and is chargeable with 
ad valorem court-fee and not the fee chargeable 
under Art. II of Sch. II. Court-Fees Act. (Davis, 
J.C., Lobo and IVeston.JJ ) Seoomal Khemchand 
V Lahnibat. I.L.R. (1939) Kar. 589=182 I.C. 
470=12 R.S. 13=A.I.R. 1939 Sind 161 (F.B.) 

Sch. I, Arts. 4 and 5— Applicability — Ap - 


_ # # ’ - - — ft - - — — - — w 

peal—Dtsmissal for non-payment of printing 
charges—Application for restoration — Court-fee 
— C. P. Code, O. 41. R. 19 and O. 47, R. 1. 

. An application for restoration of an appeal 

far V"-7 '•-- dismissed for non-payment of printing costs 

J pp or ascertainment of mesne should be treated as an application for review 
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and not as an application under O. 41, R. 19 and 
should be required to be stamped under Arts. 4 
and 5 of Sch. I, Court-Fees Act. {James, J.) 
Singheshwar Prasad v. Sahi Chand. 17 Pat. 
252=173 I.C. 633=4 B R. 306=10 R.P. 427=19 
Pat.L.T. 17=1937 P.W.N. 1020=A.I.R. 1938 
Pat. 111. 

-Sch. I, Arts. 4 and 5— Application for 

review — Court-fee payable. 

Under Arts. 4 and 5 of Sch. I of the Court- 
Fees Act, the Court-fee to be paid on an applica¬ 
tion for review of judgment must be either the 
fee or one-half of the fee leviable on the plaint 
or memorandum of appeal, (i.e.) which is pre¬ 
scribed for the original plaint or original mem¬ 
orandum of appeal, and the application cannot be 
valued in proportion to the value of the relief 
sought in review. {Addison and Din Mohammad, 
JJ.) Ram Gopal v. Gauri Shankar. 18 Lah. 
238=170 I.C. 266=10 R.L. 95=39 P.L.R. 897 
(2)=A.I.R. 1937 Lah. 439- 

--Sch. I, Art. 6— Acceptance of person as 

surety on his oral statement — Legality. 

Art. 6 , Court-Fees Act, does not lay down that 
it is illegal for the Court to accept a person as 
surety in proceedings under S. 55, C- P. Code, on 
oral statements made before it or that it is obli¬ 
gatory to take a bond in writing. {Tek Chand, J.) 
Nanak Chand Ramji Das v. Ibrahtm. 174 I.C. 
965=10 R.L. 646=40 P.L.R. 38=A I.R. 1937 
Lah. 772. 

-Sch. I, Art. 7— Order by trial Court re¬ 
fusing to allow costs directed to be paid by Privy 
Council—If has force of decree. 

S. 47, C.P. Code, applies to execution of decrees 
of their Lordships of the Privy Council. An order 
by the trial Court, refusing to allow costs direct¬ 
ed to be paid by their Lordships of the Privy 
Council, has the force of a decree and its copy 
filed with the appeal from the order, must bear a 
stamp of Re. 1 under Art. 7, Court-Fees Act. 
Where however the copy is understamped owing 
to a bona fide mistake, the appellate Court, can 
under S. 149, C. P. Code, allow the appellant to 
make up the deficiency and can condone under 
S. 5, Limitation Act, the period from the day on 
which the appeal was filed with an insufficient 
stamped copy up to date. {Middleton, J. C. and 
Mir Ahmad, A.J. C.) Kala Ram v. Punjab 
National Bank, Ltd. 9 R. Pesh. 101=167 i.C. 
879=A.I.R. 1937 Pesh. 3. 

•-Sch. I, Art. 11—Applicability—Hindu joint 

family—Death of coparcener — Application by 
survivors for Letters of Administration in res¬ 
pect of undivided interest of deceased—Court- 
fee—Liability to pay. See Court-Fees Act, 
S. 19 -D. 17 Pat. 542. 

-(as amended by C. P. Court-fees 

(Amendment) Act 1935—Sch. I, Art. 12 — Ap¬ 
plicability—Aggregate of debts due exceeding 
Rs. 1000— Individual items below Rs. 1,000— 
Court-fee, if payable — ‘Any* meaning of. 

Where an application for a succession certifi¬ 
cate relates to several items of debt or securities 
aggregating to more than Rs. 1000 but no SJ ogle 
item of debt or security by itself exceeds Rs. 1000 
no court-fee is payable in respect of it, under 
Sch. I, Art. 12 of the Court-Fees Act as amended 
by C. P. Court-Fees (Amendment) Act 1935. The 
word ‘Any' occurring in that article indicates one 
out of a number of persons or things more than 


two. {Gruer, J.) Premalabai v. Priya Kumari. 
1940 N.L.J. 495. 

—Sch. I, Art. 12—Applicability—Succession 
certificate in respect of Provident Fund—Liabili¬ 
ty of nominee of Provident Fund to court-fees. 
See Provident Funds Act, S. 5 (2). A.I.R. 1939 
Sind 52. 

-Sch. I, Art. 12— Succession certificate — 

Calculation of Court-fees—Relevant date—Suc¬ 
cession Act, S. 379. 

The Court-fee is not to be paid on the applica¬ 
tion for the issue of a succession certificate, but 
on the certificate itself. Therefore, the relevant 
date for calculating the amount of Court-fee is 
not the date when the application for the issue of 
the certificate is made. It is either the date when 
the certificate is drawn up or the date when the 
Court passes an order that such certificate should 
be drawn up. {Allsop and Ganga Nath, JJ.) 
Gurcharan Prasad v. Secretary of State. 58 
All. 752=160 I.C. 709=8 R.A. 647 (2)=1936 A. 
W.R. 111=1935 All L.R. 166=1936 A.L.J. 55= 
A.I.R. 1936 All. 309. 

-Sch. II, Art. 1—Inapplicability—Appeal 

from order granting or refusing letters of admin¬ 
istration—Court-fee payable. See Court-fees 
Act, Sch. II, Art, 11. 1938 Rang. L.R. 72. 

—-Sch. II, Art. 1 (a)— Assistant Commis¬ 

sioner—If a Revenue Court. 

Assistant Commissioner of Income-tax is a 
Revenue Court for purposes of the Court-Fees 
Act. The application for certified copy of Assis¬ 
tant Commissioner's order therefore requires a 
stamp under Art. 1 (a), Sch. II of Court-Fees 
Act, Punjab, f Dalip Singh and Skemp, JJ.) 
Merchants Mohini Flour Mills Co., Ltd. v. 
Commissioner of Income-Tax. I.L.R. (1938) 
Lah. 229=176 I.C. 171=11 R.L. 167 (2) =5 I. 
T.R. 459=A I.R. 1937 Lah. 876. 

-Sch. II. Art. 1 (d)—Applicability—Appli¬ 
cation for restoration of appeal dismissed for 
non-payment of printing cost. See Court-Fees 
Act, Sch. I, Arts. 4 and 5 and ,Sch. II, Art, 1 
{d). 19 Pat.L.T. 17. 

-Sch. II, Art. 1 (d)— Same judgment gov- 


'ruing several suits—Appeals filed in some to 
-Ugh Court and in others in District Court — Ap¬ 
plication for transfer of all appeals to High Court 
z or analogous trial—Separate application and 
jakalatnama for each appeal—If necessary. 

15 suits filed by a person were tried analogous- 
y and dismissed by the same judgment. Owing 
o the difference in valuation, appeals in two of 
he suits were filed in the High Court and appeals 
n the remaining thirteen suits were filed in the 
district Court. An application was made for 
ransfer of all these thirteen appeals to the High 
rourt for analogous trial of the same with the 
wo appeals pending there. 

Held, the application must be considered not as 
in independent application for transfer but as one 
ipplication made in the appeal pending in the 
digh Court with thirteen prayers each for the 
ransfer of one appeal pending in the District 
rourt and consequently one application stamped 
vith a court-fee stamp of Rs. 2 is necessary ana 
lot thirteen applications, each stamped with a 
:ourt fee stamp of Rs. 2. . . 

Held also, that the vakalatnama filed m the ap 
ieals pending before the High Court 
he moving of the application for transf 
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that separate vakalatnamas were not required 
(Mitter and Khundkar , JJ.) Kamala Rajan Roy 
v. Annoy Chaimn Pal. I.L R. (1939) 2 Cal. 264 
=186 I.C. 641 = 12 R.C. 507—43 C.W.N. 836 = 
A I R. 1940 Cal. 84, 

-Sch. II, Art. 1, Cl. (d)— Memo, of objec¬ 
tion under O. 41, R. 26, C. P. Code—Court-fee. 

No Court-fee is payable in respect of a memo¬ 
randum of objection filed under O. 41, R. 26, C.P. 
Code. The object of the memorandum of objec¬ 
tion is to give notice to the opposite party of the 
grounds on which the finding is proposed to be 
contested. It does not seek any relief from the 
Cour t and does not contain any request for any 
order being passed on it. It can, therefore, 
hardly be regarded as an application or petition 
within the meaning of Art. 1, Cl. (d) of Sch. II 
of the Court-Fees Act. ( Srivastava and Zia-ul- 
Hasan.JJ .) Sita Ram v. Sukhraj Singh 11 
Luck. 704=160 I.C. 38 (1)=8 R.O. 247 (1) = 
1936 O.W.N. 113=1936 O.L.R. 37=A.I.R. 1936 
Oudh 180. 

-(as amended in Bombay), Sch. II, Art. 6 

—Applicability—Bond by guardian of minor’s 
estate under Guardian and Wards Act — Stamp 
duty. See Stamp Act, Art. 57. 42 Bom.L R 

668 . 

Sch. II, Art. 6 — Applicability — Security 
bond in mofussil for stay of execution pending 
appeal — Court-fee and stamp duty. 

Where a security bond is executed by a surety 
under O. 41, R. 5 or 6 , C. P. Code, it is liable to a 
Court-fee under Art. 6 of Sch. II, Court-Fees 
Act, and to stamp duty under Art. 57, Sell. I, 
Stamp Act. This applies only in relation to deeds 
executed in the mofussil. A.I.R. 1933 Lah. 1004 
A.I.R. 1934 Lah. 138 and A.I.R. 1931 Oudh 99 
(S.B.) Foil. A.I.R. 1931 All. 189, Not Foil. (Case- 
law discussed.) (Davis, J.C. and Mehta, A.J.C ) 
In re Reference by District Recistrau. Dadu 
30 S.L.R. 1=8 R.S. 162(2) = 161 I.C. 945=A I 
R. 1936 Sind 41. 

-Sch. II, Art. 10 —Chargeability of Vaka- 

latnama containing stipulations—Liability to 
stamp also as agreement under Stamp Act See 
Stamp^Act^S. 5. 40^ C.W N. 1340. 

-Sch. II, Art. 11— Appeal from order grant - 

tng or refusing letters of administration—Court- 
fee payable. 

The court-fee payable on a memorandum of 
appeal presented to a High Court from an order 
refusing or granting letters of administration or 
probate of a will is Rs. 2 under Art. II, Sch. II of 
the Court-Fees Act. Neither Art. 1 of Sch I 
nor Art. 1 or Art. 17 (vi) of Sch. II, is applicable 
to such a case. (Da U J.) Subhan Khan v. 
Mohamed Eusoof. 1938 Rang. L R 72=176 T 
C. 366=11 R.R. 43=A.I.R. 1938 Rang. 141 

Sch. II Art. 11—Applicability—Appeal 

from order under S. 144—Court-fee payable-If 

ad valorem. See C. P. Code, S. 144. 41 C W N 
157=A.I.R. 1937 Cal. 152. * 

- —Art. 11 -Applicability-Appeal 

under S. 5 (2) of the U. P. Agriculturists' Relief 
Act against order under S. 5(1). 

An order under S. 5 (1) of the U. P. Agricultu¬ 
rists’ Relief Act, has not by itself the force of a 
decree and is not capable of execution by itself. 

It is an order passed in the suit and should be 
considered to be interlocutory. On an appeal 
from such an order ad valorem court-fee need 
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not be paid. (Niamatullah and Allsop, JJ.) Ram 
Prasad v. Triloki Nath. I.L R. (1938) All 181 
= 174 I.C. 106=10 R.A. 548=1938 All L R. 236 
= 1938 R D. 22=1937 A.W.R. 1123 = 1937 A L. 
J. 1212=A.I R. 1938 All. 50. 

~ Sch. .II, Art. 11—. Applicability—Dismissal 
of application under S. 9 (2) and (3) of I'.P. 

Encumbered Estates Act as time-barred—Order 
declaring that debt is to be deemed to be discharg¬ 
ed — Appeal — Courl-fee payable. 

Where an application is dismissed as being 
barred by time according to S. 9 (2) and (3) of 
the U.P. Encumbered Estates Act an order is 
passed that according to S. 13 the debt should 
be deemed to be discharged, and an appeal is pre- 
ferred against it the court-fee payable is not 
ad valorem, but under Art. 1 1 , Sch. 11 of the 
Court-Fees Act. The decision of the special 
Judge is an order only and not an order having 
the force of a decree. (Zia-ul Hasan and Yorkc, 
JJ.) Sukkhu v. Nand Bahadur Singh. 14 
Luck. 344=1938 R. D. 927=179 I C.45m = 
11 R.O. 152 (1) = 1939 O A. 1 = 1938 OWN 
1221 = 1938 O.L.R. 552=1938 A. W. R (C C) 
136=A.I.R. 1939 Oudh 43 . ‘ J 

— Sch. II, Art. 11 — Applicability—Mesne 
profits—Direction for enquiry in execution — Exe- 
cuting Court ascertaining amount and making 
order for recovery-Appeal to High Court-Court 
fee. 

Where the executing Court, which is direc¬ 
ted under O. 20, R. 12, C- P. Code to determine 
the amount of mesne profits in execution, ascer¬ 
tains the amount and makes an order for reco¬ 
very of such amount, the order is one falling 
under S. 47, C. P. Code, an appeal from such an 
order falls under Art. 11 of Sch. II of the Court 
bees Act, and when presented to the High Court 
has to be stamped only with a court-fee stamp of 
Rs. 2. (Beaumont, C. J.) Balaramcharya v 
Chidambaragauda. 176 I C. 254=11 R B 33 = 
40 Bom.L.R. 416=A.I R. 1938 Bom. 320. ’ 

- Sch. II, Art. 11 Application for personal 
decree m mortgage suit—Appeal from order— 
Court-fee payable. 

The matter of an issue of a personal decree 
against the judgment-debtor for balance due to 
decree-holder after the sale of the mortgage 
property in execution of a mortgage decree falls 
under S. 47, C. P. Code, and the fee chargeable 
on an appeal from an order passed on an applica¬ 
tion for personal decree is limited to amounts 
chargeable under Art. 11, Sch. II of Court-Fees 
Act, t.e eight annas, in accordance with the 
Government of Burma Financial Department 
Notification No. 4, dated 19th September. 1921 
LI. 3, p. 74 of the Burma Stamp Manual, and the 
order of the appellate Court directing the appel- 
/w 1 Court-fees ad valorem is wrong 

(Mackney, J.) U Po Toke v. U Lu Gyi. 164 
I.C. 639=9 R.R. 115=A.I.R. 1936 Rang. 352. 

~ Sch. II, Art. 11—Applicability—U. p Ag¬ 
riculturists’ Relief Act, S. 23—Appeal under— 
Court-fee payable. See U. P. Agriculturists’ 
Relief Act, S. 23. 1937 A. W. R. 932=A I R 

1938 All. 14. ’ 


-—Sch. II, Art. 11— Applicability— U. P. En¬ 
cumbered Estates Act, S. 14—Decree under_ 

Appeal—Court-fee. See Court-Fees Act. Sch. 

(H O) 22 (F.B.P AXJ - 1373=1938 A - WR - 
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--—Sch. II, Arts. 11 (a) and 17 (vi)— Appli 

cability—Suit on promissory note—Plea of agri¬ 
culturists by defendant—Decree for payment in 6 
half yearly instalments—Appeal by defendant 
praying for instalments spread over 15 years — 
Court-Fee — U. P. Agriculturists Relief Act , S. 5 
( 2 ). 

In a suit on a promissory note the defendant 
pleaded that being an agriculturist he should be 
allowed to pay the amount in instalments and also 
contended that the rate of interest was excessive. 
The Court reduced the rate of interest and made 
a decree for payment of the amount in six half- 
yearly instalments. The defendant appealed 
against the decree claiming that the instalments 
should be allowed for a period of 15 years, and 
paid a Court-fee of eight annas only as for a 
miscellaneous appeal under Art. 11 (a) of the 
second schedule to the Court-Fees Act, treating 
the appeal as one under S. 5 (2) of the Agricul¬ 
turists Relief Act. 

Held, that the appeal was not a miscellaneous 
appeal and that S. 5 (2) of the Agriculturists 
Relief Act did not apply ; that the appeal was 
one falling under Art. 17 (tv) of Sch. II to the 
Court-Fees Act and was liable to a Court-fee of 
Rs. 10. (Collister and Bajpai, JJ.) Mohammad 
Yahiya Khan v. Mangat Rai. 1936 R.D. 236. 

1-(as amended in Bihar and Orissa), Sch. 

II, Art. 11—Applicability—Appeal from decree 
under O. 20, R. 12(2), C-P. Code- Proper Court- 
fee. See Court-Fees Act (as amended in Bihar 
and Orissa), Sch. I, Art. 1 and Sch. II, Art. 11. 
18 Pat.L.T. 864. 

-(as amended in Bombay), Sch. II, Art 

11—Applicability—Order under O. 21, R. 50 ( 2 ) 
and (3)—Appeal from^—Court-fee payable. See 
Court-Fees Act (as Amended in Bombay) Sch. 
I, Art. 1 and Sch. II, Art. 11. A.I.R. 1939 Sind 
161 (F.B.) 

--(as amended in Madras), Sch. II, Art. 11 

— Applicability — C. P. Code , O. 20, R. 12 — Appli¬ 
cation to ascertain future mesne profits — Rejec¬ 
tion _ If decree — Appeal — Court-fee payable. 

An order rejecting an application under O. 20, 
R. 12, C. P. Code, asking for an inquiry into 
future profits, which has been left open in the 
decree in the suit, and for an order directing the 
defendant to pay the amount found due, is not a 
decree as defined by S. (2) (d), C.P. Code. An ap¬ 
peal from the order rejecting the application, 
■which cannot be regarded even as an order having 
the force of a decree, has to be valued for pur¬ 
poses of court-fee under Sch. II, Art. 11 of the 
Court-Fees Act, as amended in Madras, and a 
court-fee of one rupee is sufficient. The appellant 
cannot be ordered to estimate the amount at 
which he values his relief and to pay an ad valo¬ 
rem , court-fee on the figure stated by him. (Abdur 
Rahman, J.) Pulla Keddi v. Venkata Reddi, 
1939 M. W. N. 485=49 L. W. 652=A.I.R. 1939 
Mad. 667=(1939) 2 M.L.J. 356. 

-Sch. II, Art. 17— Applicability—Appeal 

against dismissal of suit for partition of joint 
family property—Proper court-fee. 

Where a suit for partition of joint family pro¬ 
perty is dismissed on the ground that it was the 
self-acquired property of the defendants, and an 
appeal is preferred therefrom, the payment of 
Rs.15 as court-fee on the memorandum of appeal 
is sufficient and ad valorem court-fee is not ne- 
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cessary. ( Zia-til-Hasan and Yorke , JJ.) Par- 
meshur Din v. Haro >bind Prasad. 14 Luck. 
346=179 I.C. 59=11 R. 0.152 (2)=1938 O L. 
R. 552=1938 O W N. 1265 = 1938 A.W.R. 
(C C.) 139=A.I.R. 1939 Oudh. 90. 

-Sch. II, Art. 17— Applicability—Suit under 

O. 21, R. 103, C. P. Code—Relief of possession 
asked for —// necessitates a levy of ad valorem 
court-fee. 

A suit under O. 21, R. 103, C. P. Code, though 
the plaintiff claims possession of property of 
which he had been dispossessed, nevertheless 
fall.-, under Art. 17 of Sch. II to the Court-Fees 
Act. The restoration of possession is implicit in 
the setting aside of the executing Court's order. 
The consequential relief in substance is not one to 
seek possession but reversal of the executing 
Court’s order. (Niyogi, J.) Dinkarrao v. Rat- 
ansi Asaram. I.L R. (1939) Nag. 422=179 1. 
C. 837=11 R. N. 321 = 1938 N.L.J. 107=A.I.R. 
1938 Nag. 300. 

-Sch II, Art. 17—Applicablity—U.P. En¬ 
cumbered Estates Act, S. 14—Decree under— 
Appeal—Court-fee. See Court-Fees Act, Sch. 

I, Art. 1. 1937 A L J. 1373 = 1938 A. W. R. (H. 
C.) 22 (F B ) 

-Sch. II, Art. 17—Suit under O. 21, R. 103, 

C. P. Code—Court-fee. See C. P. Code, O. 21, 

R. 103. 1935 A. M.L.J. 107. 

-Sch. II, Art 17 (1)— Scope — Suit under 

O. 21, R. 63, C P. Code — Prayer for injunction — 
Court-fee payable—Order rejecting J'laint for 
non-payment of ad valorem court-fee demanded — 
Appeal—Court fee. 

Under Art. 17 (1) of Sch. II of the Court-Fees 
Act a single court-fee of Rs. 15 is sufficient for a 
suit under O. 21, R. 63, C. P. Code, even if the 
plaintiff prays for an injunction as well as for a 
declaration. Where the trial Court demands ad 
valorem court-fee on the value of the property, 
and on the failure of the plaintiff to comply with 
the same, the plaint is rejected, an appeal from 
the order rejecting the plaint must be stamped 
with court-fee ad valorem on the difference 
between the value of the stamp on the plaint and 
the amount of court-fee demanded by the trial 
Court. That is a reasonable method of assessing 
valuation of court-fee in cases where the point 
raised is as to whether the plaint was sufficiently 
stamped. (James and Rowland, JJ.) Gorakh 
Sahu v. Sheo Nandan Singh. 18 Pat. 323=11 
R.P. 616=5 B.R. 620=181 I.C. 611=20 Pat.L. 

T. 710=A.I.R. 1939 Pat. 571. 

-Sch. II, Art. 17 (1$^— Suit for cancellation 

of certificate — Court-fees—Valuation of suit for 
purposes of jurisdiction—Public Demands Reco¬ 
very Act, S. 34. 

A suit for cancellation of a certificate which 
was signed by the certificate officer under S. 6 of 
the Public Demands Recovery Act comes within 
Art. 17, Cl. 1 of Sch. II of the Court-Fees Act, 
and only a fixed court-fee is payable. The mere 
fact that the certificate-debtor has been given a 
right to file his objections to the certificate or 
that he has got a right of appeal before a superior 
Revenue Officer does not take away the summary 
character of the decision under S. 6 of the Act, 
as the certificate-debtor has got a statutory right 
to have the question of his libility decided in 

the Civil Court. The valuation of the suit tor 
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purposes of jurisdiction is the amount mentioned 
in the certificate. 

Per Rau,J. —The very fact that S. 34 of the 
Act provides for the cancellation or modification 
of the certificate by the Civil Court, subject 
doubtless to certain limitations, is an indication 
that the certificate even in the form in which it 
ultimately emerges from the Revenue Court, is 
regarded as embodying no more than a summary 
decision liable to be set aside or modified upon a 
regular suit. ( Nasim Ali and Ran, JJ.) Joy 
Durga Dasi v. Maharaj Kumar Sourish 
Chandra Roy. 188 I C. 402 = 12 R.C. 672=71 
C.L.J. 203=44 C.W.N. 255=A.I R. 1940 Cal. 
215. 

-(as amended in B^har and Orissa), Sch. 

II, Art. 17 (i) and (iii)—Applicability—Suit to 
declare that decision of Settlement Officer refus¬ 
ing to record name of plaintiff as zamindar is 
wrong and that entry in Record-of-Rights is 
incorrect—Court-fee—Plaintiff if bound to claim 
possession and pay Court-fee accordingly. See 
Santhal Parganas Settlf.mfnt Regulation 
S. 25. 17 Pat.L.T. 115=A.I R. 1936 Pat. 17l! 

-(as amended by Madras Act V of 1922) 

Sch. II, Arts. 17 (1), 17-A and ll-B—Applica¬ 
bility — Unsuccessful application to Collector 
under S. 3 (5) of Madras Estates Land Act — Sub¬ 
sequent suit in Civil Court — Court-fee. 

A suit by an unsuccessful applicant to the 
Collector for registration as a landholder under 
S. 3 (5) of the Madras Estates Land Act is essen¬ 
tially a suit for a declaratory decree falling under 
S. 17-A of Sch. II of the Court-Fees Act as 
amended by Madras Act V of 1922 and Court- 
fees must be paid accordingly. Neither Art. 17 
(1) nor Art. 17-B governs the suit. ( Wads¬ 
worth, J.) Athimoola Mudaliar v. Kubra 
Begam Saheba. 59 Mad. 882=161 I C 879=8 
R M. 884=1936 M.W.N. 45=43 L.W 364=A I 
R. 1936 Mad. 383=71 M.L.J. 493. 

“ Sch. _ II, Art. 17 (iii)— Applicability — 
Appeal against dismissal of claim under S. 11 of 
the United Provinces Encumbered Estates Act. 

Where a claim under S. 11 of the United Pro¬ 
vinces Encumbered Estates Act is dismissed 
according to sub-S. 4 of that section, the order is 
to be deemed to be a decree of Civil Court of 
competent jurisdiction. The decree is in the 
nature of a declaratory one and the claim analo¬ 
gous to a suit under O. 21, R. 63, C P. Code. An 
appeal from such a dismissal, is sufficiently stam¬ 
ped by the affixing of 10 Rs. stamps. ( Zia-ul - 
Hasan and Yorke, JJ.) Har Govind Prasad v 
Mt. Maharaj Kunwar. 177 I.C. 976=1938 o’ 
W.N. 1018 (1)=1938 O.L.R. 458=1938 A WR 
(C C.) 122 (1) = 1938 O.A. 767=11 R O 90 m- 
A.I.R. 1939 Oudh 64. 

” ‘ Sch. II, Art. 17 (iii) Applicability—Suit 

by decree-holder under O. 21, R. 58—Prayer for 
injunction—Effect. See Court-Fees Act S 7 
(iv) (c). A.I.R. 1937 Sind 248. ’ * ' 

* Sch. II, Art. 17 (iii)—Applicability—Suit 

by party to a decree to declare it illegal and void 
—Consequential relief, if implied. See Court- 
Fees Act, S. 7 (iv) ( c ) and Sch. II, Art. 17 fiii) 
1937 O.W.N 1186=A.I.R 1938 Oudh 1 (F B.) 

- -—Sch. II, Art. 17 (iii)—Applicability—Suit 
under S. 33, United Provinces Agriculturists 
Kehef Act—Nature of—Court-fee payable. See 
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Court-Fees Act, S. 7 (iv) (/) and Sch. II, Art. 
17 (in). 1936 R D. 237. 

77* “Sch. JI, Art. 17 (iii)— Declaratory relief — 
Distinct reliefs—Test. 

Where the relief sought consists of two parts 
which are such that the first is the foundation for 
the secorui and the second part is a necessary con- 
sequence of the granting of the first part then the 
two can be taken toge ther as really constituting 
one relict which is quite enough for the purpose 
of decreeing the plaintiff's claim. On the 
other hand, it the two parts arc such that the 
second does not necessarily follow from the first 
or that the first goes farther than what is neces- 

sary for the granting of the second part of the 

re.ief, then one sum of Rs. 10 as Court-fees 
would not be sufficient. Where the relief claimed 
is that it may be declared that the property in 
suit is w/a^Z-a/a/au/ad and is not attachable and 
saleable, the declaration that the property is 
zoakf-alulaulad is the foundation for and would 
necessarily involve the granting of the relief 
that the property is not attachable and saleable 
and only one sum of Rs. 10 is payable as Court- 
fees. But where the relief claimed is that it may 
be declared that the property in suit is owned and 
possessed by the plaintiff and is not fit for attach¬ 
ment and sale in satisfaction of a certain decree, 
the plaintiff in asking for a declaration as to 
possession is asking for more than is actually 
necessary for the granting of the second part of 

the relief, as the plaintiff would succeed if he 
establishes that he is the owner of the property 
, such a case, therefore, two distinct reliefs are 
claimed by the plaintiff and two sums of Rs. 10 
arc payable as Court-fees. (Sulaiman, C. J. and 

t 1 Abdul Shakur v. Badaruddin 167 

I.C 59=9 R A. 476=1937 All. L.R. 127=1936 

Alb 874 155 = 1936 A W R 1 237=A.I.R. 1936 

——Sch. II. Art. 17 (iii)— Suit for mere decla- 
ration—Court-fee—Duty of Court. 

VVhere the suit as framed is one for a mere 
declaration w-here no consequential relief is 
Court-fee is payable under Art. 17, Cl 
(m). The Court must, for the purpose of fixing 
the amount of Court-fee in a suit of this kind^ 
look primarily to the language of the plaint. If 
the plaintiff does not expressly pray for any con¬ 
sequential relief, it would not be proper to*treat 

nrpviH ,nt r a ^- ,f consequential relief had been 
prayed. (King, C .J . and Nanavutty, J.) Bank 

405- 1936 ni'v L T o a v ’ Abdul All 8 R.O. 

t^in-A 0 ^^ 3 , 08 ^ 1936 °-W.N. 522=162 
I.C. 750—A^I.R. 1936 Oudh 317. 

——Sch. II, Art. 17 (iii)— Suit for declaration 

tr J Vl d ca " cell <AtOn of mutation—Mutation 
rel * e t—If requires Court-fee 

A mutation merely gives effect to rights and 
does not create rights; a declaration by a Civil 
t^ourt upon matters within its jurisdiction decl¬ 
ares rights and must be followed by a mutation 
giving effect to the declaration; there is no 
anMogy between the cancellation of a mutation 
and the cancellation of a deed between the 
Hence where plaintiff sues for declara- 
ti° n of title and cancellation of mutation, 
the mutation relief does not amount to 
a further relief but is merely redundant and 
does not require Court-fee. (Middleton, J.C .and 
M\r Ahmed, A,J,C .) Mukarab Khan v, Rab 
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Nawaz Khan. 163 I.C. 462 = 9 R. Pesh. 3=A. 
I.R.1936 Pesh. 140. 

-Sch. II, Art. 17 (iii) and S. 7 (iv) (c)— 

Applicability—Suit to declare plaintiff’s right to 
recover dower debt from certain zvaqf property— 
Nature of decree sought. . 

Where the declaration sought by a plaintiff 
amounts to no more than that she has a right to 
recover her dower debt from a certain property, 
the subject of the waqf, the plaintiff is only suing 
for her right as to the property, namely, the 
right to attach and put to sale that property for 
recovery of her dower debt. The declaration 
sought falls within the purview of S. 42 of the 
Specific Relief Act and hence the relief is fora 
mere declaratory decree without any consequen¬ 
tial relief coming under Art. 17 (iii) of the 
Second Schedule to the Court-Fees Act and does 
not fall under S. 7 (iv) (c). (Zia-ul-Hasan and 
Hamilton, JJ) Sld’.eha Khatun v. Anwahul 
Hasan. 1939 O.W.N. 152= 1939 O.A. 293. 
-Sch. II, Art. 17 (iv)—Applicability— 

Appeal against order of tribunal constituted 
under U.P. Town Improvement Act. See Court 
Fees Act, S. 8 and Sch. II. Art. 17 (iv). 1938 

A 1 ^- II, Art. 17 (v)—Suit for cancellation 
of deed of adoption—Court-fee. See Court- 
Fees Act, S. 7 (iv) (c) and Sch. II, Art 17 (v), 
A I.R. 1937 Rang. 400. 

-(as amended in Bombay Sch. II, Art. 17 

/ v )—Applicability—Suit to set aside decree or 
award and for injunction against execution— 
Court-fee payable. See Court-Feis Act (as 
amended in Bombay), S. 7 (iv) (c) and (d). A. 
I.R. 1937 Sind 241. 

_Sch. II, Art. 17 (vi)— Appeal in suit for 

partition—Property subject to charge to meet 
marriage expenses — Court-fee payable. . 

It was held by the trial Court in a suit for 
partition that two of the plaintiffs' appellants 
each had a share of one-sixth in the property 
and that the rest of the property belonged in 
equal shares to their father and mother and two 
half brothers (i e.) that there were six persons 
who were each to receive equal shares in the pro¬ 
perty* It was also found that the property was 
charged with a sum of Rs._ 5,000 to meet the 
marriage expenses of the plaintiffs’ sisters, hrom 
that decree there was an appeal by four of the 
plaintiffs. There were two main contentions. 
One was that plaintiff's Nos. 3 and 4 also had a 
share in the property and the other was that the 
charge of R'. 5,000 should be upon the whole 
property and not merely, as held by the trial 
Court, on the property of the first two plaintiffs 
and the father and the mother. On a question 
being raised as to whether the plaintiffs' appel¬ 
lants paid the proper Court-fees in the lower 
Appellate Court by paying a sum of Rs. 15, as in 
suits for partition under Sch. II, Art. 17 (vi) of 

the Court-Fees Act. T a * 17 

Held, that the provisions of Sch. il, Art. i/ 
(vi) apply when it is impossible to value the 
subject-matter in dispute in the Appellate Court 
and that in this case the appellants, on the nd- 
ings of the trial Court, were bound to pay half of 
Rs. 5,000 on account of the marriage ^P ens f. s ; 
and that as it was contended by them that their 
half-brothers, defendants Nos. 2 and 3 should 
also pay their share pf those expenses and as 
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according to their contention in appeal, the share 
of the half-brothers between them was one- 
fourth, these brothers had between them to pay 
one-fourth of Rs. 5,000 and that if this contention 
alone succeeded, the appellants would escape the 
burden of this charge to the extent of one-half 
of one-fourth of Rs. 5,000 and the father and 
the mother would escape the charge to the extent 
of the other half of one-fourth and that, there¬ 
fore the subject matter in appeal so far as this 
point was raised, was one-eighth of Rs. 5,000 
and that, therefore, the plaintiffs appellants in 
the lower appellate Court, should also have paid 
the Court-fees ad valorem on a sum equal to one- 
eighth of Rs. 5,000 besides the sum of Rs. 15 on 
account of the dispute of their share. (Niama- 
tullaii and Allsop, JJ) kam Prasad v. Krishna- 
nand Singh Shaila 159 I.C.802=8 R.A. 520= 
1936 A W.R. 340=1936 A.L.J. 513=1935 All. 
L.R. 1199=A.I.R. 1936 All. 221. 

-Sch. II, Art. 17 (vi )—Applicability — Ap¬ 
peal from final decree for sale in mortgage suit — 
Decree amount, not challenged—Reliefs for time 
for payment and for instalments — Court-fee pay- 
able. 

Where in an appeal • from a final decree for 
sale in a mortgage suit the amount of the decree 
is not challenged, but the only reliefs prayed 
were extension of time for payment and permis¬ 
sion to pay by instalments, the reliefs claimed are 
incapable of valuation and as such Art. 17 (vi) 
of Sch. II applies. In respect of each of the two 
reliefs, separate court-fee has to be paid. (Stone, 
C J, Grille and Bose, JJ.) Sifabai v. Ramchan- 
dra. I.L.R. (1938) Nag. 423=177 I.C. 274=11 
R.N. 133=1938 N.L J. 269=A.I.R. 1938 ,Nag. 
409 (F.B.). 

-Sch. II, Art. 17 (v\)—Applicability—Ap¬ 
peal against manner of execution — Court-fee. 

Where an appeal relates only the manner in 
which the decree is directed to be executed, a 
declaratory court-fee is sufficient for it. (Zia- 
ul Hasan and Yorke, JJ.) Jai Krishna v. Abdul 
Rahman. 15 Luck. 413=186 I.C. 392=12 R.O. 
310=1940 O.W.N. 207=1940 O.L.R. 126=1940 
O.A. 194=1940 A.W.R. (C.C.) 112. 

-Sch. II, Art. 17 (vi)— Applicability— 

Appeal under S. 45, U. P. Encumbered Estates 
Act—No objection as to amount of decree, but 
only to conditions imposed. 

Where in an appeal under S. 45 f U. Encum¬ 
bered Estates Act, the appellant does not object 
to the amount of the decree but only to certain 
conditions imposed by the Special Judge, the 
appeal comes under Sch. II, Art. 17 (vi) of the 
Court-Fees Act in that it is not possible to esti¬ 
mate the subject-matter of the appeal at a 
money value. An appeal which does not relate to 
the amount of the decree passed but only to the 
manner in which the decree can be enforced or 
executed falls only under Art. 17 (vi) of the 
second schedule to the Court-Fees Act. (Zia-ul - 
Hasan and Hamilton, JJ.) ShantranJi v. Df p UTY 
Commissioner, Kheri. 15 Luck 321—185 l.o. 
766=12 R.O. 261 = 1940 E D. 26=1940 °- L 
46=1940 O .W.N 26=1940 A. W. R. (C.C.) 32 
=A.I.R. 1940 Oudh. 183 

-Sch. II, Art. . 17 (vO-AppIiMbil.ty 

Decree against agriculturist—Direction fop y 
ment in 6 half yearly instalments-Appeal Dy 

defendant claiming instalments for 15 ye 
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Court-fee. See Court-Fees Act, Sch. II, Arts. 
11 (a) and 17 (vi). 1936 RD. 236. 

-Sch .II, Art. 17 (vi)—Applicability. See 

Court-Fees Act, S 7 (iv) (b) and Sch. II, Art. 
17 (vi)— Rel ative Applicability. 1939 O.W.N. 
1055. 

--Sch. II, Art. 17 (vi)—Applicability—Par¬ 
tition suit—Allegation of joint possession— 
Denial by defendant of joint possession—Court- 
fee payable. See Court-Fees Act, S. 7 (iv) (c) 
and(v). 32 S L R. 124. 

-Sch. II, Art. 17 (vi)—Applicability—Suit 

for possession by partition—No joint possession 
— Property not joint family property—Court- 
fee. See Court-Fees Act, S. 7 (v) and Sch. II. 
Art. 17 (z/i). 40 P L.R. 27. 

--Sch. II, Art. 17 ( 6 )—Applicability—Suit 

for possession of temple. See Court-Fees Act, 
S. 7 (5) ( e) and Sch. II, Art. 17 (6). 1938 N.L. 
J. 214. 

-Sch. II, Art. 17 (vi)— Applicability — Suit 

for removal of Mutawalli and rendition of 
accounts—Prayer for appointment of plaintiff in 
the place of the defendant—No prayer for 
possession. 

Where a plaintiff prays for the removal of 
Mutawalli and his appointment instead, and also 
prays for the rendition of accounts, but does not 
ask for possession at all. the suit is governed by 
Sch II, Art. 17 (vi). ( Gruer, J.) Asalatkhan v. 
Samsherkhan. 180 I.C 958=11 R.N. 412= 
1938 N L. J 357=A.I.R. 1938 Nag. 537. 

-Sch. II, Art. 17 (vi)— Contract to execute 
deed of trust in respect of joint properties be¬ 
longing to plaintiff and defendant—Suit for speci¬ 
fic performance — Court-fees. 

The plaintiff sued for specific performance of 
a contract to execute a deed of trust in favour of 
certain institutions in respect of certain joint 
properties belonging to and in possession of both 
the plaintiff and the defendant. Under the trust 
deed, both the plaintiff and the defendant were 
made trustees. 

Held, that the suit did not come under any of 
the specified classes of suits for specific perfor¬ 
mance which are contemplated by S. 7 (x) of the 
Court-fees Act, that the relief claimed was not 
the property itself but merely specific perfor¬ 
mance of the agreement, the money value of 
which it was not possible to estimate, and that 
consequently the suit was governed by Sch. II, 
Art. 1/ (vi) of the Court-Fees Act. (S. K . Ghose 
and Edgley, JJ.) Biraja Charan Nanda v Sai- 
laja Charan Nanda. I.L.R. (1938) 2 Cal 411 
= 181 I.C. 766=11 R.C. 849=42 C.W.N. 667=A 
I.R 1939 Cal 155. 

'Sch. II, Art. 17 (vi)— Future interest — 
Cross objection in appeal — Court-fee. 

The amount of future interest cannot be deter¬ 
mined as it depends upon the date of payment of 
the amount decreed, by the judgment-debtor. 
Therefore, a Court-fee stamp of Rs. 10 only is 
payable on cross-objections filed with regard to 
future interest. (Jai Lai, J ) Boda Ram v. Devi 
Das Hari Chand. 163 I.C. 928=9 R.L. 65=38 
P'.L.R. 276=A.I.R. 1936 Lah. 668 . 

— -Sch. II, Art. 17 (vi)—Inapplicability— 
Appeal from order granting or refusing letters 
of administration—Court-fee payable. See 
Court-Fees Act, Sch. II, Art. 11. 1938 Rang 
^,R. 72. . 

Q. D .—153 
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! II, Art. 17 (vi)— Mortgage suit — 

Plaintiff granted instalment decree and held enti¬ 
tled to possession under O. 34, ft. 2, C. P. Code, 
on defendant's failure to pay regularly—In appeal 
plaintiff claiming decree under (J. 34, ft. 4 — Court- 
fee payable. 

In a suit on mortgage the mortgagee was 
granted a decree for certain sum payable in 
annual instalments and was held entitled to pos¬ 
session under O. 34, R. 2, C. P. Code, on mortga¬ 
gor’s failure to pay the instalments regularly. 
The mortgagee appealed from it claiming a de¬ 
cree under O. 34, R. 4, C. P. Code. 

Held, that the court-fee payable in appeal was 
under Art. 17 (vi), Sch. 2. (Middleton, J.C. and 
Mtr Ahmad, A.J.C.) Makiian Singh v. Lakhmi 
Das. 167 I.C. 26=9 R. Pesh. 83=A.I.R. 1937 
Pesh. 31. 

- Sch. II, Art. 17 (vi)— Plaintiff praying for 
being appointed as mutawallis and for ordering 
the defendant not to interfere with their manage¬ 
ment and worship—Proper court-fee. 

In a suit the plaintiffs prayed that they be 
appointed mutawallis and the defendant be order¬ 
ed not to interfere with their management and 
worship. The suit having been dismissed, the 
plaintiffs preferred an appeal. On the question 
of proper court-fee to be paid by the appellants. 

Held, that the relief claimed should not be pre¬ 
sumed to be one for possession of the trust pro¬ 
perty, the latter part of the relief may be consi¬ 
dered a superfluity, the case comes under Art. 17 
(vi) of the second schedule, as it is not possible 
to estimate at a money value the subject- 
matter in dispute namely, the appointment of 
the plaintiffs as mutawallis in the place of the 
defendant. The criterion is to see whether by 
obtaining the particular relief claimed, the plain¬ 
tiffs can obtain possession of the property by ex¬ 
ecution of the decree. A.I.R. 1934 P. 647; 19 A. 

L-?30; and 48 M -LJ. 514, Foil.; 8 M. 516: 

17 I.C. 2/0 and 10 B. 60, Not Foil • AIR 1925 

H:. 804 ; A.I.R. 1932 A. 593 and 87 I.C. 190, Dist. 

(Zta-ul-Hasan and Smith, JJ.) Gawri Shankar 

v. Mohan Lal. 171 I.C. 468=10 R O 124=1937 

n L ^ R ’o rt 555 ~ 1937 O.W.N. 1149=A.I.R. 1938 
uudn 20 . 

Sch. II, Art. 17 (vi)—Suit by Mahomedan 
co-owner in joint possession for partition—Court- 
tees. See Court-Fees Act, S. 7 (iv) (b) A I 
R. 1939 Lah 568. ' K *' * 

7 11» Art. 17 (vi)— Suit for money 

agonist joint family consisting of two brothers B 
and G —Personal decree against G only but decree 
against both with respect to share in family pro¬ 
perty Appeal by plaintiff praying for personal 
decree against B also — Court-fees. 

The plaintiff brought a suit for recovery of 
money against a joint Hindu family consisting of 
two brothers B and G. The Court granted a 
personal decree against C only but granted a 
decree against both with respect to their share in 
the joint family property. The plaintiff appealed 
praying for a personal decree against B also and 
paid court-fees of Rs. 10 on appeal. 

Held, that the relief sought by plaintiff to make 
B also liable personally was impossible to be 
valued in money as his personal liability might 
be worth thousands or nothing at all. Art. 17 
(vi) of Sch, 2, Court-fees Act therefore applied 
to such a case and court-fees of Rs. 10 paid on 
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0 


COURT-FEES ACT (1870), Sch. II, Art. 17, 


COURT-FEES ACT (1870), Sch. II. Art. 17-A, 


appeal was therefore sufficient. ( Almond , J.C. 
and Mir Ahmad, A J.C.) Sobha Ram v. Firm 
Bhainsiram. 171 I.C. 13=10 R Pesh. 28 (1)= 
A.I.R. 1937 Pesh. 89. 

-Sch. II, Art. 17 (vi)—Suit for partition of 

joint family property—Plaint alleging joint pos¬ 
session of parties—Court-fee. See Court-Fees 
Act, Ss. 7 (iv) (b ) and Art. 17 (vi). 40 P.L.R. 
2 . 

-Sch. II, Art. 17 (vi) and S. 7 (iv) (b) and 

(c) —Suit for partition—Plea by dejendant that 
part of property does not belong to joint estate — 

Court-fee payable on plaint. 

The proper court-fee payable on a plaint in a 
suit for partition of property of which the plain¬ 
tiff alleges to be in actual or constructive posses¬ 
sion is Ks. 10 under Sch. II, Art. 17(6) of the 
Court-Fees Act. A plea by the defendant that 
part of the property mentioned in the plaint does 
not belong to the joint estate does not convert 
the suit into one to enforce a right to share in 
property or into one for declaration of title and 
recovery of possession and consequently an ad 
valorem fee is not payable either under Cl. (b) or 
Cl. (c) of S- 7 (tv) of the Act. ( Baguley and 
Sharpe, JJ.) Ma Ma Nyun v. Maung Mya. 
1937 Rang.L.R. 447=174 I.C. 794=10 R.R. 428 
=A.I.R. 1938 Rang. 76. 

-Sch. II, Art- 17 (vi) and S. 7 (v)—Suit 

for possession of temple properties—Court-fee 
payable. See Court-Fees Act, S. 7 (v) and Sch. 
II, Art. 17 (vi). 40 P.L.R. 113. 

.-(as amended in Madras), Art. 17-A— 

Applicability—Co-operative Societies Act, S. 42 
(2) ( b )—Order of liquidator under—Suit to 
declare null and void—Court-fee payable. See 
Court-Fees Act, S. 7 (IV-A) and Sch. II, Art. 
17-A. (1937) 1 M.L.J. 640. 

_(as amended in Madras), Sch. II, Art. 

17-A (1) — Applicability—Partition suit by Hindu 
sons against father—Allegation that debts con¬ 
tracted by father are not binding on them — 
Prayer for injunction against creditors — Court-fee ; 
— Valuation—Prayer in respect of debts if one for 
declaration or injunction. 

In a suit for partition of joint family proper¬ 
ties, the plaintiffs who were entitled to a two- 
thirds share as against their father, the 1st 
defendant, sought partition and delivery of their 
separate share and also an account of the income. 
Their father had contracted certain debts from 
defendants 2 to 14, the binding nature of which 
the plaintiffs questioned. After stating that the 
debts are not binding on the plaintiffs and that 
they should get their two-thirds share without 
any liability for the debts in question, they prayed 
that the defendants 2 to 14 might be restrained 
by permanent injunctions from proceeding 
against the properties of the plaintiffs i or the 
debts. No suits in respect of any of the debts, 
except in respect of one, had been instituted by 
the creditors on the date of plaint nor any decrees 

obtained. , . , , 

Held, that the relief in respect of the debts 
should be valued as one for a declaration under 
Art. 17-A (l)of Sch. II of the Court-Fees Act, 
as amended in Madras, as the relief which the 
plaintiff had to seek was for a declaration that 
the debts were not binding on them or their 
share of the properties, and as no cause of action 
v^as disclosed which could support the relief of 


injunction. The fact that the plaintiffs close 
to frame the relief in the form of an injunction 
(as a substantive relief) would not make the 
action any the less one for a declaration. 
(Venkataramana Rao, 7.) Narayanaswami v. 
Swaminath A 1 YER. 175 I.C. 823=11 R M 7= 
1937 M.W.N. 1004=46 L.W. 484=A.I.R. 1937 
Mad. 876=(1937) 2 M.L.J. 616. 

——(as amended in Madras), Sch. II, Art. 
17-A Cl)—Applicability—Suit by creditors under 
S 53, Transfer of Property Act—Court-fee. See 
Cou r t-Fef s Act. S. 7 (IV-A) and Sch, II, Art. 
17-A (1). 1939 M.W.N. 778. 


—— (as amended by Madras Act, V of 1922), 
Sch. II, Art. 17-A—Applicability—Suit for dec¬ 
laration of right by survivorship to properties as 
joint family properties and for possession— 
Allegation that will left by deceased member is 
forgery—Court-fee payable. See Court-Fees 
Act, as amended by Madras Act V of 1922, S. 7 
(iv) (c) and (iv-A) and Sch. II, Art. 17-A. 70 
M.L.J. 542. 

-(as amended in Madras), Sch. II, Art. 

17-A (1)—Applicability—Suit for partition by 
Hindu coparcener—Prayer for account of 
family property—Court-fee payable. See Court- 
Fees Act (as amended in Madras), S. 7 (iv) (a) 
and (b), (v) and Sch. II, Arts. 17 A (1) and 
17-B. (1940) 1 M.L.J. 32 (F.B.). 

-(as amended in Madras), Sch. II. Art. 

17-A (1)— Applicability-Suit for partition — 

| Contention that certain mortgages are not bind¬ 
ing. 

(Obiter.) —Art. 17-A (1) governs only cases 
where no consequential relief is prayed for. If 
as incidental to his remedy by way of partition, 
a plaintiff contends that a mortgage executed on 
the joint family property is not for family pur¬ 
poses, it cannot be said that the suit is one which 
no consequential relief is prayed. (Varada- 
chariar, /.) Manavedan v. Manavfpan. 181 
I.C. 905=11 R.M. 874=1938 M.W.N. 131=A.I. 
R. 1938 Mad. 474. 


-(as amended by Madras Act V of 1922), 

Sch. II, Art. 17-A—Applicability—Suit to dec¬ 
lare razinama decree null and void—Plaintiffs 


minors at time of razinama represented by defen¬ 
dants—Court-fee— S. 7 (IV-A). See Court-Fees 
Act (as amended by Madras Act V of 1922), 
S. 7 (IV-A) and Sch. II, Art. 17-A. 43 L.W. 
715=71 M.L.J. 383. 

-(as amended in Madras), Sch. II, Art. 

17-A —Suit for declaration filed in District Mun¬ 
sifs Court—Transfer to Subordinate Judge’s 
Court for trial—Decree by Sub-Court — Appeal — 
Court-fee payable—Decree—If decree of 
Munsifs* Court. 

Where a suit for a declaration without conse¬ 
quential relief is instituted in the first instance in 
a District Munsifs Court, but it is later trans¬ 
ferred to a Subordinate Judge’s Court for trial 
by that Court, along with another suit in that 
Court, and disposed of there, an appeal against 
the decree passed in such suit must be stamped 
with a court-fee stamp of Rs. 100 and not Rs. 15, 
The decree appealed against is a decree of a 7 
Court; the fact that the suit was originally hied 
in the Court of the District Munsif cannot make 
it a decree of that Court for purposes of court- 
fee under Art. 17-A of Sch. II of the Court-Fees 
Act. (Leach, CJ. and Krishnaswami Ayyangor, 
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/.) Chidambaram Chettiar, In re. t.L.R. 
(1940) Mad. 646=1940 M W.N. 268=51 L.W. 
228=A.I.R 1940 Mad. 383=(1940) 2 M.L.J. 
425. 

-(as amended in Madras), Sch. II, Arts. 

17 A (1) and 17-B —Applicability — Mortgage — 
Suit to enforce—Person in possession as assignee 
from purchaser in execution of prior mortgage 
decree impleaded as defendant—Claim to priority 
allowed—Appellate Court negativing right of 
priority—Second appeal — Court-fee payable —Ad 
valorem fee — If to be paid. 

Appellant was impleaded as a defedant in a suit 
on a mortgage, on the ground that he was in 
possesion of the suit property as an assignee 
from a purchaser at a sale in execution of a 
mortgage decree in a suit on a prior mortgage. 
He claimed priority, setting the prior mortgage 
as a shield. The trial Court allowed his claim to 
priority, but on appeal, the lower appellate Court 
modified the decree; priority was recognised 
only in respect of a third share in the property 
and as regards the remaining two-thirds share, 
be ordered a sale, directing that the sale proceeds 
should first be paid towards the plaintiff's claim 
and the balance, if any, to the appellant. Appel¬ 
lant preferred a second appeal pacing a court-fee 
of Rs 15 only. It was contended that ad valorem 
fees should be paid. 

Held, that there having been an order for sale 
already and there being no dispute as to the 
amount or as to the liability of the mortgaged 
property, the only relief that the appellant could 
get was a dtclaration of his claim to priority ; all 
that he was seeking in appeal was to get rid of 
the declaration made against him by the lower 
Court, and to have a declaration in his favour. 
He was therefore entitled to value the relief 
under Art 17-A (1) of Sch. II of the Court-Fees 
Act, as amended in Madras 

Held, further, that if the case did not fall 
under Art. 17-A (1), the relief must be held to 
one incapable of valuation, under Art 17-B: and 
that in any case the court-fee paid was sufficient 
(Venkata>a>nana Rao, J.) Subbia Pandaram, 
In re. I.LR. (1938) Mad. 253=174 I C. 665= 
10 R M 735=1937 M.W.N. 672=46 L.W. 524= 
A.I.R. 1937 Mad 840. 

-(as amended in Madras), Sch. II, Art 

17-B—Applicability—Suit by Mahomedan co¬ 
sharer—Claim to properties as his share impeach¬ 
ing alienation by defendant co-sharer as inopera¬ 
tive—Proper Court-fee. See Court-Ff.es Act, 
S. 7 (v) and Sch. II, Art. 17 B. (1937) 1 M.L.J. 
572. 

-Sch. Art. 17-B—Applicability—Suit 

for partition by Hindu coparcener—Court-fee 
payable See Court-Fees Act (as amended in 
Madras), S. 7 (iv) (a) and (b), (v) and Sch. II. 
Arts. 17-A (1) and 17-B. (1940) 1 M.L.J 32 
(F.B). 

— (as amended in Madras) : Sch. II, Art 
17-B—Applicability—Suit for possession of 
office of member and manager of school com¬ 
mittee—Valuation—Court-fee. See Court-Fees 
Act (as amended in Madras). S. 17 ( v ) and 
Sch II. Art. 17-B. 1939 M.W.N. 720=(1939) 
2 M.LJ 226. 

-(as amended in Madras), Sch. II, Art. 

17-B—Applicability— Decree-holder purchaser 
obtaining symbolical delivery of part of house— 


COVENANT. 

Suit for partition and possession against another 
purchaser in physical possession—Valuation— 
Court-fee. See Court-Fees Act (as amended by 
Madras Act V of 1022), S. 7 ( v) and Sch. II, 
Art. 17-B. 1939 M.W.N. 303=(1939) 1 M L.J. 
531. 

-(as amended in Madras), Sch. II, Art. 

17-B—Applicability —Suit under S. 112, Madras 
Estates Land Act—Valuation—Court-fee. See 
Court-Fees Act, Sch. I, Art. 1 and Sch. II. Art. 
17-A. (1937) 2 M L J. 347. 

—-Sch. II, Art. 22 (Punjab)— Suit by rever¬ 

sioner challenging alienation of ancestral land by 
widow — Appeal — Court-fee payable. 

Where in a suit by a reversioner for a declara¬ 
tion that an alienation of a certain land by a 
widow following customary law would not affect 
his.reversionary rights, the plaint alleged a special 
custom which restrained the widow from aliena¬ 
ting ancestral property and stated that the land 
was ancestral. 

Held, that, having regard to allegations in the 
plaint, the Court-fte leviable on an appeal by the 
reversioner was F<s. 20 under Art. 22 of Sch. II to 
the Court-Fees Act, as amended by the Punjab 
Court-Fees Act, VII of 1922. ( Coldstream, J.) 

Ram Singh v. Mst. Sahibo. I.L.R. (1938) Lah. 
450=181 I.C. 426=11 R L 835=40 P.L.R. 1059 
=A I.R. 1939 Lah. 58. 

-(as amended in Bihar and Orissa) Sch. .C, 

Art. 17—Applicability—Hindu widow—Aliena¬ 
tions by—Suit by reversioners to declare invalid 
and not binding on reversionary body—Further 
prayer for decree with costs and for other reliefs 
open to plaintiffs—If suit for pure declaration or 
for declaration and consequential relief—Court- 
fee payable—Application for and grant of interim 
injunction restraining widow from making 
further alienations—Effect of, on nature of suit. 
See Court Fees act (As Amended in Bihar and 
Orissa), S. 17 (c) and Sch. C, art. 17. 20 Pat. 
L.T. 855. 

-(as amended in Bihar and Orissa, Sch. 

(C), Art. 17 (iii)—Applicability and scope— 
Hindu widow—Alienations by—Suit by rever¬ 
sioner to declare invalid—Application for and 
granting of in terim injunction to restrain fur¬ 
ther alienations by widow—Court-fee payable. 
See Court-Fees Act (As Amended in Bihar and* 
Orissa), S. 7 ( iv ) (c) and Sch. (c). Art. 17 ( Hi ). 

6 B R. 412. 

COURT OF JURISDICTION. See Juris¬ 
diction. 

COURT OF APPEAL. 

See (1) Appeal. 

(2) C. P. Code, O. 41. 

COURT OF WARDS. See Local Court of 
Wards Acts. 

COURT OF WARDS ACT. See Local Acts 

COURT SALE 

See (1) Execution. 

(2) C P. Code, O. 21. 

COURT’S PROCESS.. 

See (1) Practice. 

(2) C. P. Code, S. 151. 

COVENANT. See T. P. Act, Ss. 10, 40, 55, 72, 

76 and 108, * ; 
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COVENANT, BREACH OF. See T. P. Act, 

S. 55. 

COVENANT, FOR TITLE. 

See (1) C.P. Code, O. 21, R. 93. 

(2) Execution Sale. 

(3) T. P. Act, Ss. 52, 55. 

COVENANT IN RESTRAINT OF TRADE. 
See Contract Act, S. 27. 

COVENANT NOT TO ALIENATE. See T. 
P. Act, Ss. 10 and 11. 

COVENANT RUNNING WITH LAND. 

See (1) Landlord and Tenant. 

(2) T. P. Act, S. 40. 


CO-WIDOW. 

See (1) Hindu Law—Adoption. 

(2) Hindu Law—Widow. 

CREATION OF ENDOWMENT. 

See (1) Charity. 

(2) Charitable Endowment. 

(3) Hindu Law—Religious Endowment. 

(4) Mohamedan Law-Waqf. 


CREDITOR. See Debtor and Creditor . 

CREDITOR AND DEBTOR. See Debtor 
and Creditor. 

CREDITOR’S INTEREST. See Debtor and 
Creditor. 

CRIMINAL BREACH OF CONTRACT. 

See (1) Act XIII of 1859 (Workmen’s Breach 

of Contract Act). 

(2) Penal Code, Ss. 490-492. 

CRIMINAL BREACH OF TRUST. See 

Penal Code, Ss. 403-409. 

CRIMINAL CASE. See Criminal Trial. 

CRIMINAL CONSPIRACY. See Criminal 
Procedure Code, Ss. 120-A and 120-B. 


CRIMINAL FORCE. See Penal Code. 
CRIMINAL INTIMIDATION. See Penal 
Code, S. 506. 

CRIMINAL LAW AMENDMENT ACT 
(XXIII OF 1932), S. 7 —If stands repealed by 
Repealing and Amending Act of 1937—General 
Clauses Act (XIX of 1936), S. 6-A—Effect of. 

The Criminal Law Amendment Act of 1932 has 
not been repealed in its entirety by the Repea 
ling and Amending Act (XX of 1937). The effect 
of S. 4 of the latter Act and S. 6-A of the Gene¬ 
ral Clauses Act (XIX of 1936) is to leave the 
Criminal Law Amendent Act of 1932 intact so far 
as S. 7 is concerned. (Leach, C. J. and Abdur 
Rahman , J.) Arunagirinathar v. Emperor. I. 
L R (1939) Mad. 87 = 179 I.C 605=11 R M. 603 
=40 Cr.L T 224=1938 M. Cr. C. 317=1938 M. 
W N 1105 (2)=48 L W. 813=A.I.R. 1939 Mad. 
21=(1938) 2 M.L J. 863. 


_S. 6—‘Court constituted under any law 

Other than this Code'— Panchayat under U. P. 
Village Panchayat Act—If such a Court. See U. 
P. Village Panchayat Act, S. 71. 1939 O.W.N. 


231. 


-S. 7—Offence under— Abetment of—If pun¬ 
ishable. See Penal Code, S. 41. (1938) 2 M.L.J. 
863 

_*_S. 7 (1) (a)— Applicability—Offence agaitist 


public official. . . • ., 

- There is no justification for the contention that 

Ihe offence contemplated by S. 7 (I) (a) of the 


CR. P. CODE (1898), S. 1. 

Criminal Law Amendment Act of 1932 should go 
unpunished when it is committed in respect of a 
public official. (Leach, C. J. and Abdur Rahman, 
J.) Arunagirinathar v. Emperor. I L R. (1939) 
Mad. 87=179 I.C. 605=11 R.M, 603=40 Cr.L.J. 
224=1938 M.Cr.C 317=1938 M W.N. 1105 (2) 
=48 L W 813=A.I.R. 1939 Mad. 21 = (1938) 2 
M.L.J. 863. 

CRIMINAL PROCEEDINGS. 

See (1) Criminal Trial. 

(2) Judicial Proceedings. 

CRIMINAL PRpCEDURE CODE (V OF 

1898)— Interpretation—No presumption that 
principles of English Criminal Law were intended 
to be adhered to. 

In construing the provisions of the Code in 
which the procedure to be followed has been 
detailed, it need not be assumed that the princi¬ 
ples of English Criminal Law either substantive 
or procedural, were intended to be adhered to. 
Riel v. Queen, (1885) 10 A.C. 675, Rel. on. 
(Derbyshire, C.J. Mukerji, Panckridge, M. C. 
Ghose and Bartley, JJ.) Harihar Singh v. Em¬ 
peror. I.L.R. (1937) 1 Cal. 711=163 I.C. 9=8 
R.C. 698=37 Cr.L.J. 758=40 C.W.N. 876=63 
C.L.J. 307=1936 Cr.C. 583=A.I.R. 1936 Cal. 
356 (F.B.). 

- Police regulations—If can alter Cr. P. 

Code. 

The police regulations are a volume of orders 
by a local government and there is no provision 
in the Cr. P. Code, giving the local government 
power to issue orders for carrying out the provi¬ 
sions of Cr. P. Code. The Cr. P. Code, cannot 
therefore be modified by any orders of a local 
government in a departmental Code. (Bennet, 
J.) Mohammad Yakub v. Emperor. 1938 A. 
Cr.C. 79=177 I.C. 867=1938 A.L.R. 794=11 
R.A. 235=39 Cr.L.J. 971 = 1938 A.W.R. (H.C.) 
471=1938 A.L.J. 782=A.I.R. 1938 All. 534. 

- S. 1 (2) —Scope and effect—Village police 

patel—Prosecution of—Sanction of Government 
under S. 197 — Necessity. See Cr. P. Code, S. 197. 
40 Bom.L.R. 1106. 

-S. 1 (2)—‘ Specific provision*— Meaning. 

(Per Braund, J.) What the words “specific 
provision’ occurring in S. 1 (2) of the Cr. P. 
Code, really mean is, that the particular provi¬ 
sion of the Cr. P. Code must, in order to ‘affect 

the ‘Special.law’, clearly indicate, in itself 

and not merely by implication to be drawn from 
the statute generally, that the ‘special law' in 
question is to be affected, without necessarily 
referring to that ‘special law’ or the effect on it 
intended to be produced in express terms. While 
requiring something less than what is ‘express, 
they nevertheless require something which is 
plain, certain and intelligible and not merely a 
matter of inference or implication to be drawn 
from the statute generally. (Collister, Allsop and 
Braund, JJ.) Baldeo v. Emperor. I.L.R. (1940) 
All. 396=188 I.C. 562=13 R.A. 48=1940 A. 
Cr.C. 57=41 Cr.L.J. 627=1940 A.L.J. 241= 
1940 AW.R. (H.C.) 229 (F.B.)=A.I.R. 1940 
All. 263. . ' : 

-S. 1 (2)—“Special law”— Evidence Act— 

If special law. See Evidence Act, S. 27. w 
L.W. 318= (1939) 2 M.L.J. 455. 
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CR. P. CODE (1898), S. 4. 

———— S. 4 (1) (h)—“Complaint”—Meaning of 
—Petition to Magistrate alleging suppression of 
finding of treasure trove. See Malicious Prose¬ 
cution—'“Prosecution”. 1939 M.W.N. 318. 

! ^ O) (h)—‘ Complaint*■—Report of non- 

cognizable offence by Police-officer. 

When a Police-officer investigates a non-cogniz- j 
able case under the orders of a Magistrate, the 
report which he makes at the end of his investi¬ 
gation is of the same nature as a report made 
under S. 157, Cr. P. Code, and such a report I 
being a police report is not a ‘complaint’. But if 
a Police-officer acting without instructions from 
a Magistrate reports a non-cognizable offence to a 
Magistrate with a view to the Magistrate taking 
action this is a complaint. ( Baguley, J.) Jag- 
deo Panday v. N. C. Hill. 1938 Rang.L.R.'l50 
= 176 I.C. 694=11 R.R. 74=39 Cr.L.J. 776= 
A.I.R. 1938 Rang. 257. 

-S. 4 (1) (h)—Complaint—Substantiation 

on oath before Magistrate of allegations in peti¬ 
tion to Premier. Sec Cr. P. Code, S. 250 — 
Applicability. 1939 A.W.R. (C.C.) 43=1939 
O.W.N. 125. 

-S. 4 (1) (h )—‘Coni plaint'—Application 

under S. 552. 

An application by a person to a District 
Magistrate stated that the husband of his niece 
came to his house and took her away from 
that house where she was staying with him. The 
relief which was asked by the application was 
that she should be set at liberty and taken from 
the custody of her husband because there was 
an apprehension that he might ill-treat her. 

Held, that the application was one under S. 
552, Cr. P. Code, and was not a criminal com¬ 
plaint. (Bennet, J.) Dalpat Rat v. Emperor. 
163 I.C. 609=9 R.A. 42=37 Cr.L.J. 857=1936 
A.W.R. 396=1936 A.Cr.C. 109=1936 Cr.C. 614 
= 1936 All.L.R. 620 = 1936 A.L.J. 592=A.I.R. 
1936 All. 469. 

- 1 S. 4 (1) (h)— “Complaint"—Challan of 

cognizable offence—If amounts to. 

The definition of complaint in S. 4 (/ 1 ), Cr. P. 
Code, is wide enough to include a report of a 
non-cognizable offence. But the challan of a 
cognizable offence is clearly not complaint as 
defined by S. 4 (h). ( Grucr, J.) Emperor v. 

Babui.al. I.L.R. 1936 Nag. 50=162 I.C. 308= 

8 R.N. 258=37 Cr.L.J. 587=19 N.L.J. 120= 
1936 Cr.C. 551=A.I.R. 1936 Nag. 86. 

” S. 4 (1) (h)— ‘‘Complaint’’ — Presence of 
party complaining—If essential. 

The definition of a complaint includes “an alle¬ 
gation made in writing” and does not in itself 
necessitate the presence of the complainant. 22 
Born. 949 and 7 A.L.J. 618, Dist. ( Middleton, 
J.C, and Almond, A.J.C.) Hidayatullah v. 
Emperor. 162 I.C. 140=8 R.Pesh. 189=37 Cr. 
L.J. 604=1936 Cr.C. 222=A.I.R. 1936 Pesh. 66. 

-S. 4 (1) (h)—“ Complaint” — What 

amounts to. 

A document addressed to a Magistrate con¬ 
taining an allegation that an offence has been 
committed and ending with a prayer that the cul¬ 
prits should be suitably dealt with is a “com¬ 
plaint” within the definition of that term con¬ 
tained in S. 4, Cr. P. Code. It does not cease to 
bfl a complaint and become an executive appli¬ 
cation merely because it also contains a prayer 


CR. P. CODE (1898), S. 10. 

that the case should be investigated by a superior 
police officer on the ground that the “local” police 
were hostile to the complaint and under the 
influence of the principal accused. (Blacker, J.) 
Kaniya Ram v. Ciianan Mal. 188 I.C. 524= 
13 R.L. 33 = 41 Cr.L.J. 618=42 P.L.R. 134=A. 
I.R. 1940 Lah. 208. 

-S. 4 (1) ( 1 )— Investigation—If confined to 

proceeding under Code. 

Per Khundkar, J .—A proceeding by a police 
officer for the collection of evidence would answer 
the definition of investigation only if it were a 
proceeding under the Code. Consequently, neither 
an investigation by the customs authorities under 
the Sea Customs Act, nor an investigation by 
the Calcutta Police who have no power to con¬ 
duct proceedings under the Code for the collec¬ 
tion of evidence since the provisions of Chapter 
XIV, have not been extended to the police in 
Calcutta, would satisfy the definition of investi¬ 
gation in the Code. (Khundkar and Sen, JJ.) 
K. Hoshide v. Emperor. I.L.R. (1940) 1 Cal. 
231 = 186 I.C. 486=12 R.C. 510=41 Cr.L.J. 329 
=44 C.W.N. 82=A.I.R. 1940 Cal. 97. 

—-Ss. 4 (1) (j) 439 and 528-B— Construc¬ 

tion and Scope—‘‘European British subject ”— 
Omission to claim trial as European British Sub¬ 
ject—Trial and conviction by trial Court and 
appellate Court in Coorg as ordinary subject — 
Right of accused to apply in revision to High 
Court—Right of trial as European British sub¬ 
ject—If can be claimed or asserted—Coorg Code, 
S. 16. 

The words “European British Subjects" in S. 4 
(j) of the Cr. P. Code, mean European British 
Subjects who have claimed to be dealt with as 
such. The same meaning must be given to the 
same words occurring in S. 16 of the Coorg Code 
: when therefore an European British Subject never 
claims to be dealt with as such before the trial 
or appellate Court, and is tried as an ordinary 
subject and convicted by the District Magistrate 
of Coorg the conviction being confirmed on appeal 
by the Sessions Judge of Coorg, a revision appli¬ 
cation is not maintainable in the High Court 
under S. 439, Cr. P. Code. The only revision 
application which is competent to the accused is 
one to the Judicial Commissioner of Coorg who 
is .^? e //highest Court of criminal appeal or 
revision” for the Coorg localitv within the 
meaning of S. 4 (/'), Cr. P. Code' The omis¬ 
sion on the part of the accused to claim the right 
to be tried as an European British Subject pre¬ 
cludes him from bringing to the notice of the 
High Court or asserting. in revision before the 
High Court that he is an European British 
Subject, by reason of the provisions of S. 528-B 
of the Cr. P. Code, because proceedings in revision 
are only a subsequent stage of the same case 
and not. (Lakshmana Rao and K. S. Menon, JJ .) 
Babington, In re. I.L.R. (1937) Mad. 339= 
167 I.C. 160=9 R.M. 430=38 Cr.L.J. 336=1936 
M.Cr.C. 386=1936 M.W.N. 1091=44 L.W. 755 
=A.I.R. 1937 Mad. 14=71 M.L.J. 827. 

--S. 10 —District Magistrate invested with 

Powers under—Position of . 

Merely because the District Magistrate has 
been invested with certain powers under S. 10, it 
does not follow that he has not other powers 
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which are not contemplated by the Cr. P. Code. 
He is in addition the Collector of the District. 
He is also the District Officer and in those capa¬ 
cities he has to perform many functions which 
are not covered by the Cr. P. Code. ( McNair 
and Khundkor, JJ.) Bejoy Krishna Deb v 
Shyam Narain. I.L.R. (1939) 2 Cal. 532—187 
I.C. 310=12 R.C. 575=41 Cr.L.J. 442=A.I.R. 
1940 Cal. 30. 

_S 10 ( 2 )—Scope—Additional District 

Magistrate—Jurisdiction to try offence under 
Child Marriage Restraint Act—If to be read with 
q o of latter Act. See Child Marriage Rest- 
raint Act, S. 8 . (1937) 1 M.L.J. 498. 

__.Ss. 12 and 107— Sub-divisional magis¬ 
trate—Limits of jurisdiction—Proceedings tinder 
S. 107 against person in another sub-division if can 

^VheTssence of the sub-divisional system is that 
a sub-divisional magistrate should be responsible 
for his own sub-division and nothing else. A 
sub-divisional magistrate has no jurisdiction to 
take cognizance of matters outside the local area 
within which, he has been appointed by the Dis¬ 
trict Magistrate to act. So where proceedings 
are taken before a sub-divisional magistrate, 
under S. 107, against a person living outside the 
jurisdiction of that sub-divisional magistrate, the 
proceedings are without jurisdiction and have to 
be auashed. ( Gruer , J.) Syed Alt v. Emperor. 
ILR. (1939) Nag. 158=176 I.C. 784=11 R.N. 
79=39 Cr.L.J. 810=A.I.R. 1938 Nag. 448. 

_-S. 13—Appointment under—What may 

amount to. See Cr. P. Code, S. 529 (/). 42 C. 
W.N. 246. 

-g. 15— Case of defamation — Trial by 
'Honorary Magistrates—Propriety of. 

Cases of defamation are technical and ordi¬ 
narily should not be tried by a Bench of Hono¬ 
rary Magistrates. (Weston.) Gulab Chand v. 
Gadh Mal. 1937 A.M.L.J. 121. 

.-S. 28— Scope — If subject to S. 30 and 

Schedule. 

S. 28, Cr. P. Code, and the Schedule to the 
Code must obviously be read together, and S. 28 
is subject among others, to S. 30 of the Code. 
(Gruer, J.) Prithvinath v. Emperor. I.L.R. 
(1938) Nag. 248=175 I.C. 935=11 R.N. 18=39 
Cr.L.J. 660=20 N.L.J. 151=A.I.R. 1938 Nag. 
56. 

-S. 29-B—Scope—Offence under S. 130, 

Railways Act—Magistrate not empowered under 
Sch. II—Competency to try. See Railways Act, 
S. 133. 30 S.L.R. 9. 

-S. 29-B—Trial of juvenile offender— 

Magistrate not empowered by Local Government 
— Jurisdiction. See Reformatory Schools Act, 
S. 8. 1936 A.L.J. 957=1936 A.W.R. 735. 

-S. 30 —Magistrate empowered under — 

Absence on tour—Another Magistrate acting as 
substitute — Legality. 

The practice under which one Magistrate acts 
in cases which have not reached the stage of evi¬ 
dence as a substitute for another who lias been 
specially empowered under S. 30, Cr. P. Code, is 
legally unwarranted and must cease. 

I.C.S.) Ram Singh v. Emperor. 1936 A.M.L.J. 
85. 
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-Ss. 30, 32 (2) and 34 — Magistrate specially 

empowered—Pozvcr to pass sentence of whipping 
in addition to maximum sentence of 7 years' im¬ 
prisonment—Offence under S. 326, I. P. Code — 
Whipping (Burma Amendment) Act (VIII of 
19 27), S. 3. 

A Magistrate who is specially empowered under 
S. 30, Cr. P. Code, may pass a sentence of whip¬ 
ping in addition to the maximum sentence of 
seven years’ imprisonment for the same offence, 
by virtue of the provisions of S. 32 (2), Cr. P. * 
Code, if the offence is punishable with whipping in 
addition to any other punishment. A person who 
commits an offence under S. 326, I. P. Code, may 
be punished with whipping in addition to any 
other punishment to which he may be liable, in 
view of S. 3 of Burma Act, VIII of 1927. He 
may, therefore, be sentenced to a term of im¬ 
prisonment not exceeding seven years and in 
addition to a sentence of whipping. (Roberts, 
C.J. and Dunkley, J.) Nga Kyan v. Emperor. 
14 Rang. 662=168 I.C. 975=38 Cr.L.J. 670=9 
R.R. 380=A.I.R. 1937 Rang. 183. 

-S. 30—Scope—If governs S. 28. See Cr. 

j P. Code, S. 28. 20 N.L.J. 151. 

-Ss. 32 and 33 —Limit as to substantive 

sentence—If affects power to pass sentence of im¬ 
prisonment in default of payment of fine. 

It is deducible from the provisions of Ss. 32 
and 33, Cr. P. Code, that where a Magistrate has 
power to pass a sentence of imprisonment as well 
as of fine the limit placed on the term of the 
substantive sentence of imprisonment does not 
affect his power of passing a sentence of imprison¬ 
ment in default of payment of time. (Mya Bu, 
J.) King v. Po Htwa. 1940 Rang.L.R. 223= 
189 I.C. 627=41 Cr.L.J. 768=13 R.R. 53=A.I. 

R. 1940 Rang. 171. 

-S. 35 — Applicability—Sentences of im¬ 
prisonment in default of fine—Power of Court 
to direct concurrent running of. 

A criminal Court is not competent to direct that 
sentences of imprisonment imposed for default in 
payment of fines should run concurrently. Under 

S. 35 of the Cr. P. Code, such a direction can be 
given only in respect of sentences of imprison¬ 
ment or transportation. (Pandrang Row, J.) 
Konda Moopan, In re. I.L.R. (1937) Mad. 362 
= 10 R.M. 77=45 L.W. 87=169 I.C. 607=88 
Cr.L.J. 796 (2) = 1937 M.Cr.C. 36=1937 M.W. 

N. 52=A.I.R. 1937 Mad. 406= (1937) 1 M.L.J. 

74. 

-S. 35 —Conviction for theft and mischief — 

Separate sentences — Legality. 

Where the accused who stole a bullock from 
the jungle, where it was left to graze by its 
master, and then killed it for food, is convicted 
for the offences of theft and mischief, the imposir- 
tion of separate sentences is legal and justified. 
(Mosely, J.) Paw Din v. The King. 1938 
Rang.L.R. 63=175 I.C. 515=10 R.R. 503=39 
Cr.L.J. 607=A.I.R. 1938 Rang. 138. 

-S. 35— Scope — House-breaking with intent 

to commit theft and theft following—Separate and 
consecutive sentences — Legality—Penal Code , o. 

71 c 0 

As S. 71, Penal Code, now stands and as; S. 35, 

Cr. P. Code, now stands amended, they do not 
restrict the passing of separate sentences to 
house-breaking with intent to commit then anu 
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the commission of theft which follows it. There 
can be no doubt that these two separate offences, 
though they form part of one transaction, can be 
punished with separate and consecutive sentences. 
{Davis, J.C.) Baijnathsing v. Emperor. I.L. 

R. (1939) Kar. 378=181 I.C. 45=11 R.S. 202 
=40 Cr.L.J. 466=A.I.R. 1939 Sind 76. 

-(as amended in 1923), S. 35— Scope — 

Separate sentences — Conviction under Ss. 457 and 
380, I. P. Code — Separate sentences — Legality of 
—Interference by appellate Court. 

Under S. 35, Cr. P. Code, as amended in 1923, 
there is nothing to prevent a Court from passing 
separate sentences for offences under Ss. 457 and 
380, I. P. Code, as these two are separate offences. 
If the appellate Court finds that the trial Court 
has wrongly passed two separate sentences in a 
case, but the sentences taken together are not 
excessive, the appellate Court can consolidate 
them; likewise it can reduce the same if it thinks 
the same excessive. ( Noor and Varma, JJ.) 
Idris v. Emperor. 183 I.C. 217=5 B.R. 907= 
29 Pat.L.T. 736=12 R.P. 121=40 Cr.L.J. 751= 
1939 P.W.N. 35=A.I.R. 1939 Pat. 349. 

■- 7 SS. 35 and 397—Sentences of imprisonment 

in default of fines—If can be concurrent. See 
Cr. P. Code, Ss. 397 and 35. I.L.R. (1940) Lah. 
143. 

- -S. 35— Separate sentences — Legality — 

Offences, if need be distinct. 

It is not necessary under S. 35, Cr. P. Code, as 
amended in 1923, that in order to give separate 
punishments the offences should be distinct, and 
a man can be convicted of and separately punished 
for any two offences, subject to the provisions of 

S. 71, I. P. Code. ( Mosely, J.) Paw Din v.\ 
The King. 1938 Rang.L.R. 63=175 I.C. 515= 
10 R.R. 503=39 Cr.L.J. 607=A.I.R. 1938 Rang. 
138. 

-S. 35— Separate sentences on conviction 

for separate offences—Omission to specify how 
sentences are to run—Effect—If consecutive sen¬ 
tences. 

Where the trying Magistrate convicts the ac¬ 
cused under two sections of the Penal Code and 
passes two separate sentences of imprisonment, 
but docs not specify that the two sentences are to 
run consecutively it must be held that they have 
been ordered to run consecutively under S. 35, 
Cr. P. Code. {Noor and Varma, JJ.) Idris v. 
Emperor. 183 I.C. 217=5 B.R. 907=20 Pat.L. 

T. 736=12 R.P. 121=40 Cr.L.J. 751=1939 P. 
W.N. 35=A.I.R. 1939 Pat. 349. 

-S. 35, Proviso (a)— Concurrent sentences 

not exceeding period of fourteen years—If can be 
passed. 

The Proviso (a) to S. 35, Cr. P. Code, aims at 
the prohibition of the giving of consecutive sen¬ 
tences in one trial beyond the period of fourteen 
years. If the sentences given in respect of two 
or more convictions in one trial are directed to 
run concurrently instead of consecutively and the 
period of such concurrent sentence does not 
exceed fourteen years, the Proviso is not in any 
way infringed. {Ba U, J.) Nga Mya Gai v. 
Emperor. 171 I.C. 912=10 R.R. 201=39 Cr.L. 
J. 28 (1)=A.I.R. 1937 Rang. 391. 

-S. 37—Scope—Non-compliance with S. 514 

—Order forfeiting bail bond—Omission to call 
upon sureties to show cause—Defect—If curable. 
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See Cr. P. Code, S. 514. 185 I.C. 598=6 B.R. 

Ss. 42 and 59— Scope and distinction be¬ 
tween Sub-Inspector authorising private indi¬ 
vidual to arrest person not proclaimed offender— 
Arrest — Legality. 

A sharp distinction must be drawn between the 
provisions of Ss. 42 and 59, Cr. P. Code. In S. 59 
is included a proclaimed offender, but in order 
that a man may be a proclaimed offender, it is not 
sufficient for a Sub-Inspector to say or write that 
he is a proclaimed offender. It is a matter for 
the Court as laid down in S. 87 and the following 
sections. Under S. 59 a private person may him¬ 
self arrest; under S. 42 of the Code he must 
assist a Police Officer to arrest but the Police 
Officer must be present before he can demand the 
private person’s aid. S. 42 does not allow the 
wholesale delegation by the police of their duties 
to a private individual and authorize him to arrest 
an offender. Where a Sub-Inspector gives in 
writing an authority to a private individual to 
arrest a person whom he states to be a proclaimed 
offender but who is not in fact so, the arrest of 
such person by the private individual is illegal and 
cannot be justified, under S. 42, Cr. P. Code. 
{Davis, J.C. and Haveliwala, A.J.C.) Emperor v. 
Hafiz Murid Dood. 32 S.L.R. 41 = 10 R.S. 116 

= 171 I.C. 672=38 Cr.L.J. 1101=A.I.R. 1937 
Sind 254. 

—-S. 45— Proclaimed offender — Meaning — 

Proclamation not made strictly according to S. 87. 

If a proclamation has been made in respect of 
an accused person under S. 87, Cr. P. Code, 
although it is not made strictly in accordance 
with the terms of that, section, it is sufficient to 
constitute him a proclaimed offender under S. 45, 
Cr. P. Code. {Zia-ul-Hasan and Smith, JJ.) 
Emperor v. Ram Sarup. 172 I.C. 530=39 Cr. 
L.J. 154=1938 A.Cr.C. 1 = 1938 O.L.R. 8=1938 
O.A. 7=10 R.O. 182=1938 O.W.N. 7=A.I.R. 
1938 Oudh 80. 

-S. 45—Village Munsif sending report under 

—Nature of capacity. See Cr. P. Code, S 117- 
Applicability. A.I.R. 1937 Mad. 578. 

S - $4—Powers of arrest under—Appli¬ 
cability — Non-cognizable offence. 

S. 54, Cr. P. Code, authorises the arrest without 
warrant (1) of a person concerned in a cogniz¬ 
able offence or credibly alleged to have been so 
concerned, and (2) of any person who has been 
proclaimed as an offender under the Code. But 
the section does not apply when the offence for 
which the alleged offender is sought to be arrested 
is one which is non-cognisable. {Rowland, J.) 
Raghuni Prasad Mahto v. Emperor. 160 I.C. 
604=8 R.P. 370=37 Cr.L.J. 318=17 Pat.L.T. 81 
= 1936 ^Cr.C. 273=A.I.R. 1936 Pat. 249. 

-S. 54— Village chaukidar— If police officer 

— Powers of arrest—Arrest of person by chauki¬ 
dar on mere oral direction of police Sub-Inspector 
— Legality—Rescue of such person—Hurt caused 
to chaukidar— Offence — Penal Code, Ss. 225 and 

A village chaukidar, is not a “police officer” 
within the meaning of S. 54, I. P. Code, and has 
not the powers of arrest conferred on a police 
officer by S. 54; though he has the limited powers 
of arrest under S. 27 of the Bihar and Orissa 
Village Administration Act. Therefore the arrest 
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by him of a person against whom no process has 
issued on the mere oral direction of a Police Sub- 
Inspector is unlawful and the custody by the 
chaukidar of such person is illegal. If any person 
therefore rescues the arrested person from custody 
of the chaukidar he cannot be convicted for an 
offence under S. 225, I. P. Code which constitutes 
a special offence and which cannot be committed 
unless the custody is lawful. Although the 
chaukidar might act in good faith, that would not 
prevent his act in arresting and detaining the 
person arrested from being unlawful. Nor can a 
person be held guilty of an offence of hurt under 
S. 323, I. P. Code, if in the course of rescuing the 
arrested person he causes hurt to the chaukidar. 
Since the custody of the chaukidar is unlawful, the 
right of private defence of the person of the 
arrested person comes into play and unless the 
right of private defence is exceeded. ( Harries , 
CJ. and Meredith, J.) Jograj v. Emperor. 1940 
P.W.N. 687. 

-S. 54 (1), Para. 7—Jurisdiction of Police 

to arrest—Warrant issued by Magistrate of Native 
State—Sufficiency. See Indian (Foreign Turis- 
diction) Order in Council, 1902. 1938 P.'W.N. 

869. 

-Ss. 54 and 56— Applicability and relative 

scope—Arrest without warrant. 

S. 56, Cr. P. Code, applies to cases where a 
police officer is acting not on his own information 
but on the order of his superior, but where facts 
exists which do attract the application of S. 54 
itself there appears no reason why a police officer 
should not act under that section even if the 
formalities required by S. 56 are not complied 
with. Where therefore the police constables knew 
of their ownselves and also on information sup¬ 
plied by the head constable and the complainant 
that the complainant had made a complaint of 
house-breaking against the accused, they could just 
as well have acted under S. 54 as well as under 

S. 56 if they had had the order in writing required 
by S. 56, and the fact that they did not have this 
order in writing would not preclude the applica¬ 
tion of S. 54 when the provisions of that section 
were satisfied. {Davis, J.C. and Haveliwala, 

AJ. C.) Achar Bilawal v. Emperor. 32 S.L. 

R. 63=172 I.C. 149=10 R.S. 137=39 Cr.L.J. 107 
A.I.R. 1937 Sind 308. 

-Ss. 54 and 56 —Relative scope—Power of 

arrest under S. 54— If limited by issue of written 
order under S. 56—Substance of order not given 
out to accused before arrest—Arrest if illegal. 

The issue of a written order under S. 56, Cr. P. 
Code, does not limit the power to arrest conferred 
by S. 54 of the Code; and an arrest effected cannot 
be held to be illegal on the ground that the 
substance of the command certificate is not given 
out to the accused before arrest as required by 

S. 56. ( Varma and Madan, JJ.) Jioo Mian v. 

Emperor. 16 Pat. 763=1938 P.W.N. 216=19 
Pat.L.T. 247=175 I.C. 335=4 B.R. 584=39 Cr. 
L.J. 563=10 R.P. 623=A.I.R. 1938 Pat. 229. 

—--Ss. 54 and 56— Relative scope—Complaint 

of cognisable offence—Oral order by Police Sub- 
Inspector to cotustable to arrest offender—Arrest 
— Legality—Obstruction to such arrest—Offence 
— Penal Code, S. 353. 

A girl of three years was run over and injured 
by a cart on a public road, and while the police 
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Sub-Inspector was recording the complaint of the 
child's father he was informed that the cartman 
concerned had refused to stop the cart when told 
to do. The Sub-Inspector thereupon ordered two 
of his constables to go and bring the cartman to 
him. He did not however send a written order to 
arrest. The constables went, but the cartman 
refused to stop his cart; and when they attempted 
to arrest him, accused intervened and obstructed 
the constables from making the arrest and told the 
cartman to proceed without submitting to the 
orders of the police constables. Accused was 
charged under S. 353, I. P. Code and convicted. 
It was urged on behalf of the accused, that there 
being no written order to arrest as required by 
S. 56, Cr. P. Code, the arrest was illegal, and the 
accused was - consequently not guilty of any offence. 

Id eld, (1) that the constables had power to 
arrest the cartman under S. 54, firstly, because the 
cartman was concerned in a cognizable offence, 
a reasonable complaint had been made against hinr 
and this was so to the knowledge of the constables 
who were present when the complaint was made,. 
(2) that S. 54, was not controlled by S. 56 of the 
Code, and hence the absence of a written order of 
arrest did not make the arrest otherwise than legal,, 
and there was no reason for restricting the opera¬ 
tion of S. 54, firstly, to cases where a police 
officer was acting on his own initiative and 
without orders; (3) and that the accused was 
therefore guilty of an offence under S. 353, I.P. 
Code, and was rightly convicted. (Broomfield 
and Wassoodew, JJ.) Emperor v. Keshavlal 
Harilal. I.L.R. (1937) Bom. 127=166 I.C. 
632=9 R.B. 249=38 Cr.L.J. 267=38 Bom.L.R. 
971=A.I.R. 1937 Bom. 56. 

— -S. 55— Arrest under—Duty of police ter 

give option of bail to arrested persons. 

The police acting under S. 55, Cr. P. Code, are 
not bound to give the persons arrested the option 
of bail. There is no indication in the section that 
the police, after arrest, are bound either to inform 
the persons arrested that they are entitled to be 
released on bail, or to release them on bail. (Lort 
Williams and Jack, JJ.) Superintendent and 
Remembrancer of Legal Affairs, Bengal v. 
Tahir Alt. 63 Cal. 189=164 I.C. 1007=9 R.C. 
‘331=37 Cr.L.J. 1070. 

— - S. 56 —Direction to arrest—Constable 

asked by Sub-Inspector to bring person to thana 
—If direction for arrest. See Penal Code, Ss. 
224, 225 and 353. 1940 P.W.N. 149. 

-S. 56— Police constable deputed by station 

house officer to arrest—Authority in writing — 
Necessity. 

Where a police constable to whom no complaint 
had been made and who had not received any 
credible information independently, but who was 
only acting under the definite instructions of his 
station house officer to arrest without a warrant, 
he should be in possession of an order in writing, 
and if without it he has no authority to arresL 
( Grille, J.) Maroti Bansi Teli v. Emperor. 
I.L.R. (1939) Nag. 488=184 I.C. 231=12 R-N, 
101=40 Cr.L.J. 905=1939 NX.J. 101 =A.I.K, 

1939 Nag. 95. , ... 

-S. 56—Scope—Issue of order u ”y e p 

Effect on power of arrest under S. 54. See ul 
Code, Ss. 54 and 56 , 16 763. 
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-Ss. 56 and 54— Legality of arrest. 

An arrest cannot be legally made under S. 56, 
Cr. P. Code, if the provisions of that section are 
not complied (i.e .), if the officer making the arrest 
does not notify the substance of the order. Nor 
can there be a legal arrest under S. 54, Cr. P. Code, 
if the officer making the arrest has no information 
or suspicion that the person to be arrested is con¬ 
cerned in a cognizable offence. (Henderson and 
Abram, JJ.) Rata Mia v. Emperor. 189 I.C. 
480=13 R.C. 106=41 Cr.L.J. 744=44 C.W.N. 
502=A.I.R. 1940 Cal. 321. 

-S. 59—Scope—Distinction from S. 42. See 

Cr. F. Code, Ss. 42 and 59. A.I.R. 1937 Sind 
254. 

-S. 64— Construction — 'Offnice', if includes 

offence under S. 171-D— I. P. Code. 

The word ‘offence’ in S. 64, Cr. P. Code, is wide 
enough to include an offence under S. 171-D, 

I. P. Code. ( Mulla . 7.) Brahmanand Misra v. 
Emperor. I.L.R. (1939) All. 924=12 R.A. 273 
= 184 I.C. 662=1939 A.W.R. (H.C.) 696=1939 
A.Cr.C. 164=41 Cr.L.J. 85=1939 A.L.J. 779= 
A.I.R. 1939 All. 682. 

-S. 75— Warrant — Contents. 

The Cr. P. Code does not define a warrant but 
in Sell. V, Form No. 2, the form of a warrant is 
given. The form shows that it is an order ad¬ 
dressed to a certain person directing him to arrest 
the accused and to produce him before the Court. 
It may also have a further provision for admitting 
the accused to bail. If the person to whom the 
warrant is addressed is a Magistrate or Police 
Officer, he may endorse it to some one serving 
under him. ( Bennet, J.) Jacadish Narain 

Bajpai v. Emperor. 187 I.C. 682=12 R.A. 575= 
41 Cr.L.J. 500=1940 All.Cr.C. 18=1940 A.W.R. 
(H.C.) 79=1940 A.L.J. 104=A.I.R. 1940 All. 
178. 

-——S. 75 —JVarrant under—Execution outside 

British India. 

Ss. 72 ( 1 ), 1 ( 2 ), 82 and 83 when read together J 
make it clear and beyond all question that the 
warrant contemplated in S. 75 is a warrant issued 
by a Court in British India and that such warrant 
is executable at any place in British India within I 
or without the local limits of the jurisdiction of 
the Court issuing the warrant. There is no provi¬ 
sion in the Criminal Procedure Code authorising 
the issue of a warrant to be executed at any place 
outside British India. ( Loho, J.C. and O’Sullivan, \ 

J. ) Emperor v. Karimbux Rahmatan. A.I.R. 
1940 Sind 154. 

-S. 75 (2)— Cancellation of warrant — 

Formal order — Necessity. 

S. 75 (2), Cr. P. Code, does not, in the case of 
the cancellation of warrant, require, that there 
should be a formal order on the record to that 
effect. Where a Magistrate in Benares wrote to : 
the District Magistrate in Bombay asking him to : 
return the warrants sent to him unexecuted, it 
was held that the warrants were cancelled by 
that letter. ( Bennet, J.) Jagdish Narain Baj¬ 
pai v. Emperor. 187 I.C. 682=12 R.A. 575=41 
Cr.L.J. 500=1940 All.Cr.C. 18=1940 A.W.R. 
(H.C.) 79=1940 A.L.J. 104=A.I.R. 1940 All. 
178. 

- Ss. 76 and 90—Warrant, issue of—Discre¬ 
tion—Endorsement under S. 76, if necessary. See 

Ql. D.— 15 ^ 


Penai. Code. Ss. 353 and 225. 1938 A.L.J. 1229 
= 1939 A.W.R. (H.C.) 63. 

-S. 80— Compliance with — Presumption. 

There being a presumption that all official acts 
are properly performed it is not necessary for 
the prosecution to prove under S. 80 that the 
police officer notified the substance of the warrant 
to the accused or showed him the warrant. 
(Almond, J.C.) Zarkiian Xurkhanv. Emperor. 
188 I.C. 78=12 R. Pesh. 37=41 Cr.L.J. 543= 
A.I.R. 1940 Pesh. 10. 

-S. 80—Warrant of arrest—Showing of— 

Necessity. See Penal Code, S. 99. 1937 A.L.J. 
1334=1938 A.W.R. (H.C.) 17. 

-Ss. 82 and 83— Magistrate in British 

Baluchistan or Baluchistan Agency Territories — 
Power to issue warrant to be executed outside 
British Baluchistan or Baluchistan Agency Terri- 
! lories. 

S. 82 as applied in British Baluchistan empowers 
a Magistrate in British Baluchistan to issue a 
warrant of arrest which may be executed at any 
place in British Baluchistan. Just as a Court of 
British India has no power under the Criminal 
Procedure Code to issue a warrant for execution 
at a place outside British India, so a Magistrate 
in British Baluchistan has no power under the 
Criminal Procedure Code as applied to British 
Baluchistan to issue a warrant to be executed at 
any place outside British Baluchistan, and the same 
argument applies with equal force to a Court in the 
Baluchistan Agency Territories. The mere fact 
that the Criminal Procedure Code has been 
extended in its application to British Baluchistan 
and the Baluchistan Agency Terfitories does not 
authorize a Court in British Baluchistan or in the 
Baluchistan Agency Territories to issue a warrant 
for the arrest of a person in British India. 
Though the Criminal Procedure Code has been 
extended in its application to British Baluchistan 
and to the Baluchistan Agency Territories, when 
the Criminal Procedure Code is read by a Magis¬ 
trate in British Baluchistan or in the Baluchistan 
Agency Territories, it must be read as if all 
references to British India in the Code of Criminal 
Procedure were references to British Baluchistan 
and the Baluchistan Agency Territories. ( Lobo , 
J.C. and O’Sullivan, J.) Emperor v. Karimbux 
Rahmatan. A.I.R. 1940 Sind 154. 

— 3 —~—S. 83 — Applicability — Magistrate of 
Aative State—Jurisdiction to issue warrant of 
arrears against persons ^ in British India. 

A Magistrate of a Native State cannot issue a 
warrant directing the Police or officials in British 
India to arrest a person accused of an offence com¬ 
mitted within the Native State. S. 83. Cr. P. Code, 
only contemplates cases where a Magistrate in 
British India issues a warrant for the arrest of a 
person in some place in British India outside his 
jurisdiction. The fact that the Native State in 
question has adopted the Cr. P. Code, does not 
give the authorities of that State any right to 
issue a warrant and obtain the arrest of a person 
in the manner directed by S. 83, Cr. P. Code. 

S. 83 cannot apply to the State in its relation with 
British India, since it is a State wholly outside 
British India. (Harries, C.J. and Agarwala, 7.) 
Haramohan Patnaik v . Emperor 18 Pat. 12t 
=180 I.C. 787=5 B.R. 491=11 R.P. 533=40 Cr. 
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L.J. 500=1938 P.W.N. 869=19 Pat.L.T. 909= self has on that day. A suit by the mortgagee 
A.I.R. 1939 Pat. 129. from the accused-mortgagor cannot be defeated 

-Ss. 87 and 88 — Order of attachment for non-joinder of the Government, for Govern- 

against person other than absconder—Legality. ment is not a necessary party to such suit. The 
An order of attachment passed under Ss. 87 and only person who is a necessary party to a suit to 
88 , Cr. P. Code, against a person other than the enforce the mortgage is the purchaser at the sale 
absconder is without jurisdiction. ( Abdul Qayoom, by the Government, besides the mortgagor. 
C.J. and JVaair, /.) Munshi v. State. 41 P.L. ( Manohar Lall, J.) Bindeshwari Prasad v. Lal 
R.J. & K. 60. Mungari Lal. 172 I.C. 198=10 R.P. 315=1937 

-S. 87 (3)— Applicability—Date of publica- P.W.N. 762=18 Pat.L.T. 814=A.I.R. 1937 Pat. 

tion not specified — Record of service of process 642. 

under Ss. 87 and 88 — If sufficient — Proof of publi- -S. 88 ( 6 -A) and ( 6 -D)— Scope — Failure 

cation. I t° prefer claim—Separate suit—If barred 

The provision in S. 87 (3) of the Cr. P. Code Where a property belonging to an absconder has 
is only applicable when a statement in writing by been attached and is at the disposal of the Gov- 
the Court specifies the date on which the procla- eminent under S. 88 , Cr. P. Code, persons who 
mation was published. When that is not done, the have claims to that property but who do not prefer 
mere recording of an order to the effect that claims under sub-S. 6 -A of the section are not de- 
“Process 87 and 88 , Cr. P. Code, served. Ac- barred from bringing an independent suit to 
cused absent,” will not suffice to take the place enforce their claims as against the Government, 
of direct evidence of publication and service of Sub-S. 6 -A only says that if any claim is pre- 
the proclamation. (Rozuland, J.) Rac.huni ferred it shall be inquired into. It does not say 
Prasad Mahto v. Empf.ror. 160 I.C. 604=8 that an independent suit is not maintainable. So 
R.P. 370=37 Cr.L.J. 318=17 Pat.L.T. 81 = 1936 long as the property has not been sold by Govern- 
Cr.C. 273=A.I.R. 1936 Pat. 249. ment or otherwise disposed, and so long as Gov- 

-S. 88 — Issue of warrant under — If procla- ernment continue to remain in possession of the 

mat ion under S. 87 to be presumed — Evidence Act, property attached, it is open to any party claim¬ 
s’. 114. ing an interest in it to file a suit and obtain a 

There is a presumption of law that the acts of decree in a Civil Court declaring his rights in the 
a Court must be presumed to have been duly per- property, and if he succeeds in obtaining such a 
formed. So when a warrant is issued under S. 88 , decree before Government have finally disposed of 
Cr. P. Code, a presumption that the necessary the property, that decree would be binding on 
proclamation under S. 87 has already been issued, Government, and the property can be disposed of 
arises. ( Allsop, J.) Shid Charan v. Emperor, only subject to the rights established under such 
I.L.R. (1938) qAII. 386=1938 A.W.R. (H.C.) decree. The omission to file a claim under S. 88 
124=1938 A.Cr.C. 13=1938 A.L.J. 137=174 I.C. ( 6 -A) does not bar an independent suit. ( Divatia, 
861 = 1938 A.L.R. 337=10 R.A. 634=39 Cr.L.J. /.) Secretary of State v. Ahalyabai. I.L.R. 
570 = A.I.R. 1938 All. 220. (1938) Bom. 454=40 Bom.L.R. 422=176 I.C. 

-S. 88 —Property—Claim or interest in pro- 453=11 R.B. 41=A.I.R. 1938 Bom. 321. 

perty attached—Hindu joint family—Attachment -S. 88 ( 6 -D)— Suit without filing claim — If 

of property in the hands of sole surviving co- barred. 

parcener who absconds—Rights of maintenance S. 88 ( 6 -D), Cr. P. Code, does not prevent a 
and marriage expenses of widow and unmarried person from filing a suit to establish his title to 
daughters of deceased coparcener—Enforceability attached property without first filing a claim or 
against Government. See Hindu Law—Joint objection under sub-S. ( 6 -A). fPanckridge, J.) 
family. 40 Bom.L.R. 422. Reemah Fzekiel v. Province of Bengal. I.L.R. 

-S. 88 — Scope and object of—Property of . (1939) 2 Cal. 52=185 I.C. 214=12 R.C. 350= 

accused attached and sold — Mortgage executed by 41 Cr.L.J. 134=A.I.R. 1939 Cal. 746. 

accused before such attachment and sale—Suit on -S. 89— Release of property — Conditions. 

— Parties — Nonjoinder of Government — If fatal — Before property could be released under S. 89, 

C. P. Code, O. 34, R. 1. Cr. P. Code, the person suspected of absconding 

The object of S. 88, Cr.P. Code, is to compel an must prove two things:— (a) that he did not 
accused person to appear in obedience to a sum- J abscond, and (b) that he did not have notice of 
mons or warrant issued by Criminal Courts. The proclamation. ( Middleton, J.C.) Emperor v. 

attachment and sale provided for are a penalty Arab Gul. 165 I.C. 602=9 R. Pesh. 51=38 
sought to be enforced against the accused to coerce Cr.L.J. 99. 

him to respond to the orders of the Criminal -S. 94— Discretion of Court — Limits to 

Courts and take his trial and not avoid the reach exercise of — If controlled by S. 162, Cr. P. Code 

of justice. The property which is attached and — Interference in revision with order for produc- 

sold is the property of the accused, and the Gov- tion of documents. 

ernment by attaching the property does not get It is clear that under S. 94, Cr. P. Code, the 

any rights in its favour beyond what the section Court has an absolute discretion to require the 

specifically provides. If the accused has, before production of any document which it considers 

such attachment and sale, mortgaged or otherwise necessary or desirable for the purposes of the 
transferred any interest in such property, that investigation or trial proceeding before it. But tne 
interest cannot be sold. What the Government discretion under S. 94 must be exercised judicia y, 
can sell is only the equity of redemption which and it should be exercised in such a way as 
alone was in the mortgagor on that day. Neither to conflict with the policy of the g s j23 

the Government nor the purchaser at the sale can disclosed in S. 162, Cr. P. Code, a * 1 made to 
acquire any higher rights than the mortgagor him- to 125 of the Evidence Act. State 
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the police are in their nature confidential, and 
S. 162, Cr. P. Code, illustrates the limited pur¬ 
poses for which their production should be re¬ 
quired. It is also necessary to bear in mind that 
under S. 125, Evidence Act, a police officer cannot 
be compelled to say whence he got any informa¬ 
tion as to the commission of any offence. Though 
normally the High Court will not interfere with 
an order for production of documents, if the dis¬ 
cretion is exercised on a wrong basis altogether, 
the High Court will interfere. ( Beaumont, C.J. 
and Wassoodew, J .) Emperor v. Bilal Ma ho¬ 
med. 42 Bom.L.R. 787. 

S. 94 —Discretion of Court—Trial for 


offence under S. 34, C. P. Excise Act—Refusal 
to cause production of departmental enquiry re¬ 
ports — Propriety. 

Section 94 gives the Magistrate discretion about 
the production of documents and lie can, in exer¬ 
cise of that discretion, refuse in a trial under 
S. 34, C. P. Excise Act, to allow the production 
of departmental inquiry papers asked for by the 
accused. Where it has been found by the lower 
appellate Court that the discretion was exercised 
judicially the High Court will not interfere. 
(Grucr, J.) Chhotey Miyan v. Emperor. I.L 
R. (1937) Nag. 165=167 I.C. 860=9 R.N. 228 = 
38 Cr.L.J. 482=1936 Cr.C. 1042=A.I.R. 1936 
Nag. 250. 

-S. 94—Tf conflicts with S. 5 of Bankers 

Books Evidence Act. See Bankers Books Evi¬ 
dence Act, S. 5. I.L.R. (1938) Bom. 31. 

-S. 94— Order to produce document — Right 

of inspection, if necessarily follows. 

When an order for production of documents is 
made under S. 94, Cr. P. Code, it does not imply 
that a right of inspection in respect of those 
documents, should necessarily follow. The power 
to order production under S. 94, Cr. P. Code, no 
doubt involves a power in the Court to grant ins¬ 
pection after the order to produce has been com¬ 
plied with. But it is only in respect of those docu¬ 
ments which are shown to be relevant. ( Beau - 
wont, C.J., Rangnekar and Norman, JJ.) Cen¬ 
tral Bank of Inma, Ltd. v. Shamdasani. I.L. 
R. (1938) Bom. 119=172 I.C. 684=10 R.B. 291 
=39 Cr.L.J. 207=39 Bom.L.R. 1187=A.I.R. 
1938 Bom. 33 (S.B.). 

-S. 94—Scope—If inconsistent with Bankers 

Books Evidence Act—Prosecution of Bank’s audi¬ 
tors for false statements in balance sheet—Pro¬ 
duction of Bank’s books—If may be ordered— 
Considerations—Right of prosecutor to inspection 
of books produced. See Bankers Books Evi¬ 
dence Act, S. 5. I.L.R. (1938) Bom. 31. 

-!—S. 94 (3)— Police officer conducting in¬ 
vestigation—Right to inspect Banker's books — 
Bankers' Books Evidence Act, S. 5. 

S. 94 (3) does not exempt Banker’s books from 
production before the Police and an officer in 
charge of a Police station conducting an investi¬ 
gation is, therefore, entitled to inspect them even 
without an order of Court. S. 5 of the Bankers’ 
Books Evidence Act does not prevent him from 
doing so, as proceedings before him are not a 
legal proceeding as defined in that Act. ( Skemp , 
J.) Price v. Emperor. 17 Lah. 593=167 I.C. 
555=9 R.L. 515=38 Cr.L.J. 435=38 P.L.R. 1042 
=A.I.R. 1937 Lah. 160. 


CR. P. CODE (1898), S. 96. 

—-S. 94 (3)— Scope—Documents protected by 

Evidence Act, S. 126— If exempted from produc¬ 
tion—Objection to production—When to be decid¬ 
ed — Procedure. 

Cl. (3) of S. 9-1, Cr. P. Code, does not exempt 
documents protected by S. 126 of the Evidence 
Act and the production of such documents is in¬ 
cumbent under S. 162 of the Evidence Act notwith¬ 
standing any objection which there may be to the 
production or admissibility. The validity of the 
objection has to be decided by the Court after 
production; the application for issue of summons 
for their production ought not to be dismissed on 
that ground. (Lakshmana Run, J.) Public 
Prosecutor, Madras v. M. S. Menoki. 185 I.C. 
419=12 R.M. 563=41 Cr.L.J. 186=50 L.W. 428 
= 1939 M.W.N. 1127= (1939) 2 M.L.J. 634. 

-S. 96— Applicability—No pending enquiry. 

S. 96, Cr. P. Code, applies not only when there 
is an enquiry pending but also when an enquiry 
is about to be made. A search-warrant may, 
therefore, he issued legally for materials an 
examination of which is required for the purposes 
of^ a trial not yet actually embarked upon. 
(Khundkar and Sen, JJ.) K. Hoshide v. Em¬ 
peror. I.L.R. (1940) 1 Cal. 231 = 186 I.C. 486= 
12 R.C. 510=41 Cr.L.J. 329=44 C.W.N. 82= 
A.I.R. 1940 Cal. 97. 


-S. 96 —Breach of hire-purchase agreement 

to buy motor bus — Scarch-ivarrant for seizure of 
bus — Legality. 

The processes of the Criminal Court cannot be 
permitted to be used in order to enforce a purely 
civil right. A breach of a hire purchase agree¬ 
ment to buy a motor bus is not a criminal matter, 
and an order of a Magistrate for the issue of a 
search warrant for the seizure of the bus is 
wit^uit jurisdiction. ( Bartley and Khundkar, 
JJ.) Hrishikf.sh Ghosh v. R. P. Michafl 179 

I. C. 484=11 R.C. 551=40 Cr.L.J. 216=67 C.L. 

J. 569=A.I.R. 1939 Cal. 45. 

-S. 96 —Issue of warrant—Duty of Magis¬ 
trate. 

S. 96, Cr. P. Code, empowers only a Court to 
issue a search-warrant. A Magistrate is there¬ 
fore acting as a Court when he issues a warrant 
and, before he does so, he should apply his judi¬ 
cial mind to the question whether there are suffi¬ 
cient grounds before him for the issue of the 
warrant. A search-warrant is not to be issued 
automatically without any further enquiry on a 
bare statement contained in a letter of a'Police 
officer that a search is necessary. The Magis- 
trate must see whether there are sufficient mate¬ 
rials before him to justif} r the drastic action which 
7® > s being invited to take. ( Khundkar and Sen, 
K- Hoshide v. Emperor. I.L.R. (1940) 1 
Cal. 231 = 186 I.C. 486=12 R.C. 510=41 Cr. 
L.J. 329=44 C.W.N. 82=A.I.R. 1940 Cal. 97. 

-S. 96 ( 1 ), third clause —Order for sei- 

zure and inspection by prosecutor—Power of 
Court to make. 

Per Khundkar, J .:—A Court acting under Cl. 
(3) of S. 96 (1), Cr. P. Code, can make an order 
tor seizure to be followed by an inspection by 
the prosecutor where the Court judicially con¬ 
siders that seizure and inspection will serve the 
purposes of any inquiry, trial or other proceeding 
under the Code. ( Khundkar and Sen, JJ.) K. 
Hoshide v. Emperor. I.L.R. (1940) 1 Cal. 231 
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c=186 I.C. 486=12 R.C. 510=41 Cr.L.J. 329=44 
C.W.N. 82=A.I.R. 1940 Cal. 97. 

-S. 96 (1), third clause— Warrant for pur¬ 
poses of investigation—Power of Magistrate to 
issue. 

The third clause of S. 96 (1), Cr. P. Code, does 
not provide for any step to be taken in aid of an 
investigation but it provides for something which 
the Magistrate mav do for the purposes of serv¬ 
ing an inquiry, trial or other proceeding under 
the Code. This clause does not, therefore, 
empower a Magistrate to issue a search-warrant 
to help an investigation by the police or by the 
Customs authorities under the Sea Customs Act. 
(Khundkar and Sen, JJ.) K. Hoshide v. Emperor. 
ILR (1940) 1 Cal. 231 = 186 I.C. 486—12 R. 
C 510=41 Cr.L.J. 329=44 C.W.N. 82=A.I.R. 
1940 Cal. 97. 

_Ss. 96 (1) and 156— C.I.D. Inspector con¬ 
ducting investigation—Issue of general search- 
warrant by Magistrate on his application — 
Legality—Documents seized containing incriminat¬ 
ing matter—If liable to be returned. 

A C.I.D. Inspector who had the same powers as 
a station house officer under S. 551, Cr. P. Code 
and who had received confidential information con¬ 
cerning the New Motor Stores was investigating 
in the matter and had in view a cognizable offence 
under S. 420, I. P. Code. The Inspector applied 
for a search warrant to the District Judge. A 
o-eneral search warrant was issued to him. In 
execution of the warrant several documents were 
seized and a selection from them was filed in the 
prosecution against the accused person. The 
remaining documents were returned to the accused. 
An application for return of the documents exhi¬ 
bited in the case was filed by the accused on the 
ground that the search warrant was issued 

illegally. 

Held, that as the Inspector was conducting an 
investigation under S. 156, Cr. P. Code, and not 
an enquiry, the issue of the search warrant in 
general terms, that is to say, not for the search of 
a particular document or things, was illegal under 

the third clause of S. 96 (1). 

I-Ield also, that though the warrant was illegally 
issued by the Magistrate and certain documents 
were seized in pursuance of it, still the selected 
documents filed in the case contained some incri¬ 
minating matter against the accused in whose 
possession they were found and hence they could 
not be returned to them. ( Spargo, J.) M. I. 
Mamsa v. Emperor. 170 I.C. 870=38 Cr.L.J. 
983=10 R.R. 111 =A.I.R. 1937 Rang. 206. 

_S. 99-A— Applicability — Conditions. 

To make S. 99-A, Cr. P. Code, applicable, two 
things are necessary: ( 1 ) promotion of feedings 
of enmity or hatred and that ( 2 ) between diffe¬ 
rent classes of subjects. Everything done which 
may have a remote bearing of promoting feelings 
of hatred or enmity would not be an offence. 
There should be cither the intention to promote 
such feeling or such feeling should be promoted as 
result of such publications. Again, feelings ot 
enmity and hatred should be aroused between two 
classes of His Majesty’s subjects, that is to say, 
between two sections of the people who can be 
classified as two groups opposed to each other. 
A vague, indefinite and nameless body, even 


CR. P. CODE (1898), S. 99-A. 

though given one name may not in certain circum¬ 
stances be considered as a class by itself, parti¬ 
cularly if individuals overlap indiscriminately. It 
is not necessary however that the classes should 
be so distinct and separate as to make it easy to 
put an individual in one class or the other. 
S. 99-A does not contemplate the penalizing of 
political doctrine, even though of the extreme kind 
like communism but merely such writings as 
directly promote feelings of hatred or enmity. 
Where the original book, the translation of which 
is published in vernacular, contains passages 
which might be construed to create some distant 
feeling of disaffection against the rich and the 
wealthy but it cannot be said that it has direct 
effect of actual promotion of any ill-feeling or 
hatred, particularly when the theme is a contrast 
between capitalism and labour throughout the 
world and in all stages of history, it is doubtful 
whether the book contains objectionable matter 
within the scope of S. 153-A, I. P. Code, and the 
person publishing the translation is entitled to 
have the benefit of doubt. Where however the 
original book, of which a translation in verna¬ 
cular is published, not only propounds the doctrine 
of communism but is a Manifesto of the Com¬ 
munist party and professedly contains “a com¬ 
plete, theoretical and practical party programme” 
and aims at promoting class hatred and enmity and 
in fact incites the working classes to overthrow 
the capitalist classes even with the use of force, 
it contains matter which is objectionable under 
S. 153-A. ( Stilaitnan, C.J., Allsop and Bajpai, 

JJ.) M. L. Gautam v. Emperor. 164 I.C. 253 
=9 R.A. 135=37 Cr.L.J. 943=1936 A.L.J. 786 
= 1936 A.W.R. 638=1936 A.Cr.C. 143=1936 
All.L.R. 722=1936 Cr.C. 739=A.I.R. 1936 
All. 561 (S.B.). 

-S. 99-A —Scope of. 

The scope of S. 99-A, Cr. P. Code, is wider than 
that of S. 153-A, I. P. Code, because “intention” 
falls short of “attempt” and has in addition been 
made an alternative ground. What is intended is 
that where the words written or spoken do at¬ 
tempt to promote feelings of enmity, hatred, etc., 
and therefore fall under S. 153-A, action can be 
taken by the Local Government where although 
there has yet been no occasion for the promotion 
of any feelings of enmity and hatred and there 
may have been no attempt yet made to promote 
such feellings, but the words are intended to pro¬ 
mote such feelings. The Local Government may 
intervene at an early stage as a preventive me¬ 
asure and mav stop the actual promotion of hatred, 
etc. (Sul aim an, C.J., Thom and N lamatullah, 
JJ ) Gupta v. Emperor. 162 I.C. 507=8 R.A. 
873=37 Cr.L.J. 599=1936 A.L.J. 165=1936 A. 
Cr.C. 67=1936 A.W.R. 227=1936 Cr.C. 480= 
1936 All.L.R. 436=A.I.R. 1936 All. 314 (S.B.). 


_s. 99 -A — Scope—Books dealing with con¬ 
ditions prevailing in entire zvorld and dxrect e 
against capitalists—Originals not prescribea 
Translations, if necessarily permissible. 

It cannot be laid down as a general P r °P°s m ° h n ' 
that translations should be permissible ^n 
originals are not prescribed. Transitions in 
Indian vernaculars may become accessiDie i 
very large population and the danger ana g 
from, may be immensely greater calling to 
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intervention of the Government. The Courts arc 
not concerned with the policy underlying such for¬ 
feitures. The sole consideration is whether the 
books contain any objectionable matter, referred 
to in S. 99-A. Where the authors of the books 
under consideration, were non-Indians and did not 
have His Majesty the King-Emperor, or the Gov¬ 
ernment established by law in British India, parti¬ 
cularly in mind and were attempting to deal with 
certain supposed conditions prevailing in the entire 
world, it cannot be held that the books bring or 
attempt to bring into hatred or contempt or excite 
or attempt to excite disaffection towards His 
Majesty or the Government established by law in 
British India when there is no such intention 
directly implied, although it is possible that such 
writings may have the remote effect of causing 
some disaffection. Where the books are directed 
against supposed capitalists who exploit the work¬ 
ing classes, the publication of their translations 
cannot be brought within the scope of S. 99-A. 
( Sulaiman, C.J., Allsop and Dajpai, JJ.) M. L. 
Gautam v. Emperor. 164 I.C. 253=9 R.A. 135 
= 37 Cr.L.J. 943=1936 A.L.J. 786=1936 A.W. 
R. 638=1936 A.Cr.C. 143=1936 All.L.R. 722 
= 1936 Cr.C. 739=A.I.R. 1936 All. 561 (S.B.). 

-S. 99-B— Application under—Right to 

begin.. 

The language of S. 99-B, Cr. P. Code, clearly 
indicates that it is the applicant who has to make 
out a case in his favour. Consequently his counsel 
has the right to open the case and then have the 
final right of reply. ( Sulaiman, C.J., Thom and 
Niamatullah, JJ.) Gupta v. Emperor. 162 I.C. 
507=8 R.A. 873=37 Cr.L.J. 599=1936 A.L.J. 
165 = 1936 A.Cr.C. 67=1936 A.W.R. 227=1936 
Cr.C. 480=1936 All.L.R. 436=A.I.R. 1936 
All. 314 (S.B.). 

-S. 100— "So confined” — Interpretation — 

Issue of warrant by Magistrate—Duty of police 
officer. 

The words “so confined” in S. 100, Cr. P. Code, 
should be taken in the context in which they 
occur, and should be taken to imply “believed to 
be so confined”, under that section, it is for the 
Magistrate to find whether there are reasons for 
believing that any person is in wrongful confine¬ 
ment; and if he is so satisfied and issues a search 
warrant, the police officer, to whom the warrant 
is addressed, has merely to execute it according 
to its tenor. He is not expected to disregard the 
finding of the Magistrate, and all that he is to do 
is to search for the person in question and to take 
him to the Magistrate, whether or not he is 
wrongfully confined. (Niamatullah, J.) Kallan 
Beg v. Emperor. 162 I.C. 339 (2) =8 R.A. 862 
=37 Cr.L.J. 548=1936 A.L.J. 468=1936 All. 
Cr.C. 93=1936 A.W.R. 223=1936 Cr.C. 459= 
1936 All.L.R. 425=A.I.R. 1936 All. 306. 

-S. 100— Complaint under S. 497, I. P. Code 

—Issue of warrant for arrest of zvife — Propriety. 

A husband had lodged a complaint under S. 497, 

I. P. Code, against four persons who were carry¬ 
ing on an intrigue with his wife. The wife was 
living with her mother and there was no sugges¬ 
tion that she was being detained by her mother 
against her will. On receipt of that complaint, 
the Magistrate issued a warrant under S. 100, Cr. 
P. Code, against the wife and when she had been 
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arrested under the warrant, he proceeded to make 

an j/ r // ronsi >' nin K ,lcr to a certain Ashram. 

Held, that in the absence of any allegation in 
the complaint that the woman was confined under 
circumstances in which that confinement would 
amount to an offence; there was no jurisdiction to 
issue a warrant tinder S. 100 and the subsequent 
order was also without jurisdiction. (Hartley 
and Henderson. JJ.) Thakamani Debf v Nepal 
Chandra. 178 I.C. 405=11 R.C. 355 (2)=43 
C.W.N. 363=40 Cr.L.J. 58 = A.I.R. 1938 Cal. 
704. 

— : -S. 103 — Object of. 

The provisions of S. 103 are enacted for greater 
certainty and security and not because the state¬ 
ments of certain officers can under no circum¬ 
stances be accepted. (Mackney, J.) Emperor v. 
Ma Thein. 160 I.C. 816=37 Cr.L.J. 331 = 8 R. 
R. 434=1936 Cr.C. 21 = A.I.R. 1936 Rang. 15. 

---S. 103— Non-compliance with provisions — 

Evidence of search -witnesses—Admissibility. 

The failure to comply with the provisions regu¬ 
lating searches may cast doubt upon the bona 
fides of the officers conducting the search. But 
when once the evidence of the search witnesses 
has been believed, it is obviously no defence to 
say that the evidence was obtained in an irregular 
manner. There is nothing in the law which makes 
such evidence inadmissible. (Bartley and Hen¬ 
derson, JJ.) Bana Mali Bhatta Charjya v. 
Emperor. I.L.R. (1939) 1 Cal. 210=186 I.C. 
471 = 12 R.C. 499=41 Cr.L.J. 316=A.I.R. 1940 
Cal. 85. 

———S. 103— Scope—Search by Excise officer — 
Evidence of Excise officer not substantiated by 
evidence of search witnesses, if ground for dis¬ 
believing Excise officer. 

The accused was convicted under S. 9 (a) of 
the Opium Act, but was acquitted in appeal, the 
mam reason being that the evidence of the three 
witnesses who were called to witness the search 
did not substantiate the evidence of the excise 
officer, and that in view of the provisions of S. 103, 
Cr. P. Code, their statements must be believed in 
preference to those of the searching officers. 

j- l , t * ie two exc * se officers could not be 

disbelieved when their evidence was supported by 

distinct documentary corroboration and moreover 
the three witnesses had not been able to explain 
that they as three presumably intelligent persons 
should have signed documents without knowing 
, iat , , t ie conten ts were. Evidence of this type 
should not be preferred to that of the officers. 
(3/acfcucy, J.) Emperor v. Ma Thein. 160 I.C. 
81 £=37 Cr - L *J- 331=8 R.R. 434=1936 Cr.C. 21 
—A.I.R. 1936 Rang. 15. 

— S. 103— Search witnesses—Respectability 
— lest. 

In the case of a search witness, respectability 
does not connote any particular status or wealth 
or anything of that kind. Any person is entitled 
to claim respectability provided he is not dis¬ 
reputable in any way, that is if he is not a thief or 
a criminal of some kind or a person perhaps of 
grossly immoral habits. (Allsop, J ) Ashfaq 
v Emperor. 165 I.C. 25=9 R.A. 247 (1)=37 

« r i* L, ^A 10 A 8 7 1 T 936 r A,Cr,C - 149=1936 A.W.R. 
731=1936 A.L.J. 958=1936 All.L.R. 886=1936 

Cr.C. 893=A.I.R. 1936 All. 707. 
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-S. 103 —Search witnesses previously con¬ 
victed of criminal offences — Search—If amounts 

to violation of law. , 

A quantity of illicit liquor and materials for 

illicit distillation were recovered .front the house 
of the accused after search by excise officers, ihe 
search witnesses were however, found to have 
been previously convicted of criminal ounces and 
one of them had a civil suit against the accused. 

Held, that the manner of search A ,/? 

violation of law. (Bartley and Khundkar,U± 
Haradhan Maitv v. Emperor. 178 1 I.C. 409 
11 R.C. 355 (1)=40 Cr.L.J. 52 -A.l.K. lyjts 

Cal ' ? c 1- ina fit and ( 5 )—Construction— 

5^1 io sign-Search-list by person witnessmg 

search—Offence. See Penal Code, S. 18/. 19 Pat. 

L.T. 4 61 ^^^ pplicahi ii t y—Conviction under 
S. 3 (12), Town Nuisance Act—Order binding 

0V€ J a \c^ SC Cr~V *Code, should be very sparingly 
JmfnWfl where the offence committed is a petty 
one and it is ordinarily objectionable when the 
accused is convicted only of some petty offence, 
such as one under S. 3 (12) of the Town Nuisance 
Art that he should also be bound over for a con- 

SidC Involve 6 a”?ar more ^r’ious' punishment than 

'^ g 106— Applicability — Conviction under 
r. 147 324, 325 and 342 read with S. 149 —Sepa¬ 
rate sentence—Legality. . .. . .. 

c 106 Cr.P. Code, is not inapplicable to the 
case of a conviction under Ss. 147, 324, 32 d and 
342^read with S. 147, I.P. Code. But the award of 

separate sentences in such a case is illegal and 

must be set aside (Lakshmana Ra0 ’ J ^^~ 
rat Alli Sahib, In re. 184 I.C. 452—12 R.M. 
456 (1) = 50 L.W. 918=41 Cr.L.J. 17 (1) = 
1939 M.W.N. 609=A. I. R. 1939 Mad. 787— 
(1939) 2 M.L.J. 36 (1). 

__-s. 106— Applicability—Offence involving 

breach of the peace — Offence under S. 3 (12), 
Town Nuisance Act. 

An offence under S. 3 (12) of the Town Nui¬ 
sance Act is an offence involving a breach of the 
peace for purposes of S. 106 , Cr.P. Code. (Nor- 
will, J.) Balian, In re. 179I.C. 1 ^ 9 ~I 1 
526=40 Cr.L.J. 165=1938 M Cr C ISO- 
1938 M.W.N. 588=47 L.W 138=A.I.R. 
1938 Mad. 795=(1938) 2 M.L.J. 152. 

_S. 106— Applicability—Person convicted 

under S. 510, Indian Penal Code-Order against 
him under S. 106, Cr.P. Code—Legality. 

An offence under S. 510, I.P .Code, is not an of 
fence involving a breach of the peace and a person 
convicted under S. 510, I.P. Code cannot there¬ 
fore be ordered to execute a bond to keep the peace 

under S. 106, Cr.P. Code, ^ 

Venkatappa v. Emperor. ^O M-W.N. 531 
( 1 )= 52 L.W. 66 (2)=A.I.R. 1940 Mad. 755 

S 106 —“Offences involving breach of 
peace”— Meaning of—Accused convicted- under 

S. 294 Penal Code — If can be bound over. 
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The expression '‘offences involving a breach of 
the peace’’ means offences in which the commis¬ 
sion of a breach of the peace is a necessary 
ingredient or offence the commission of which has 
actually led to a breach of the peace (irrespec¬ 
tive of the party by which that breach is com¬ 
mitted). It is impossible to construe the word 
“involve” as equivalent to the words “likely to 
lead to.” The mere use of abusive language 
in a public place is of itself not a breach 
of the peace, though of course it is likely 
to lead to one. It is not one of the offences 
affecting the public tranquillity mentioned in 
S. 106, Cr.P. Code. The words “breach of the 
oublic peace” have not only in popular usage but 
in law the significance of a disturbance of the 
peace by something more than mere abusive or 
obscene words, that is to say by resort, if not to 
actual violence, to threats of it. In other words 
the word “peace” is used as a synonym for secu¬ 
rity rather than for tranquillity. Hence, where 
an accused person is convicted of an offence under 
S. 294. Penal Code, an order under S. 106, Cr. 
P. Code, cannot be made unless there is a finding 
that active criminal intimidation or assault, etc., 
have actually occurred in consequence of the 
obscene abuse. (Mosely , J .) The King v. Maung 
Kyi Nyo. 1940 Rang.L.R. 256=187 I.C. 149 
= 12 R.R. 320=41 Cr.L.J. 421=A.I.R. 1940 
Rang. 50. 

S. 106 —Order under—Conviction under 


S. 452, I.P. Code. 

An order under S. 106, Cr.P.Code, does not fol¬ 
low a conviction under S. 452, Penal Code, un¬ 
less such order is justified by the facts of a par¬ 
ticular case. (Bartley and Henderson, JJ .) Jung 
Bahadur Misir v. Mahadeo Shaw, 182 I.C. 850 
= 12 R.C. 112=40 Cr.L.J. 721=A.I.R. 1939 

Cal. 320. ^ 

S. 106 —Order under—Legality—Accused 


convicted of mischief. 

An order under S. 106, Cr.P. Code, cannot be 
legally passed in a case where the accused has 
been convicted of an offence under S. 426, I. P* 
Code, as the offence of mischief of which ne is 
convicted does not involve a breach of the peace. 
( Zia-ul-Hosan, J .) Ram Roop v. Emperor. 178 
I.C. 665=11 R. O. 121=40 Cr.L J. 138— 
1938 O. W.N. 1127=1938 A. W.R. (C.C.) 1J6 
= 1938 O . A. 906=1938 O.L.R. 509—A.I.R. 

Oudh 38. . , 

3 . 106 —Order under on conviction under 


S. 447, I.P • Code—Legality. 

The words “involving a breach of the peace 
in S. 106, Cr.P. Code, require that a breach ot 
the peace should be an ingredient of the offence 
proved and before the section can be used, there 
must be a finding that a breach of the peace has 
occurred. In a case where, the accused is con¬ 
victed under S. 447, I.P. Code, though there is 
likelihood of a breach of the peace, when there 
is no finding of an actual breach of the peace an 
order under S. 106, Cr.P. Code, could not ibe le¬ 
gally passed. ( Yorke, J .) Bans Gopal v. Emk*- 
OR. 14 Luck. 360=179 I.C. 26£=11 R. O. IS* 
=40 Cr.L.J. 183=1939 A.W.R. 

1938 O.W. N. 1361=1939 O.L.R. 19=19|» 

A. Cr.C. 14=1939 O.A. 103=A.I.K* lsw 
Oudh 45. 
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.S. 106— Order under—Legality — Convic¬ 
tion under Ss. 147 and 323, I.P. Code. 

S. 106, Cr.P.Code, as amended, no doubt, ex¬ 
cludes S. 149 as well as other sections of Ch. VIII 
of the Penal Code from its operation, but it not 
only does not exclude S. 147 but is applicable to 
“other offences, involving a breach of the peace’\ 
Where, therefore, the accused who arc convicted 
under S. 325 read with S. 149, I.P. Code, are 
also convicted under Ss. 147 and 323, I.P. Code, 
both of which involve a breach of the peace, an 
order under S. 106, Cr.P. Code, could properly 
be made owing to their conviction under Ss. 147 
and 323. ( Zia-ul-llasan , J.) M ANNI LAL V. 
Emperor. 173 I.C. 386=1938 O.A. 158=1938 
A. Cr.C. 142=1938 O.L.JR. 117=1938 O.W 
N. 218=10 R.O. 222=39 Cr.L.J. 341 = A.I. 
R. 1938 Oudh 95. 

-S. 106— Order under—When could he pass¬ 
ed—Conviction under Ss. 323 and 342, I.P. Code 
— Appeal—Conviction on S. 342 alone maintained — 
Order under S. 106, Cr.P. Code, if proper. 

In passing an order under S. 106, Cr.P. Code, 
it has to be seen not whether the persons con¬ 
cerned did commit a breach of the peace, but whe¬ 
ther they were convicted of an offence which 
necessarily involves a breach of the peace. If the 
offence i^ one in which a breach of the peace may 
have been committed in the circumstances of the 
particular case, but which in other circumstances 
does not necessarily involve a breach of the peace, 
an order under S. 106, Cr.P. Code, cannot be 
passed. Where certain persons were convicted 
under Ss. 323 and 342, I.P. Code, but in appeal 
the conviction under S. 323 was set aside and 
that under S. 342 alone was maintained, in such 
case an order under S. 106, Cr.P. Code, cannot 
be passed. ( Hamilton, J.) Akhtar Husain 
Empfror. 187 I.C. 808=12 R.O. 417=1940 A. 
Cr.C. 73=41 Cr.L.J. 505=1940 A.W.R. 
(C.C.) 218=1940 O.A. 380=1940 O.L.R. 248 
=1940 O.W.N. 423=A.I.R. 1940 Oudh 323. 

-S. 106 —“Other offences involving a breach 

of the peace” — Interpretation. 

The words “other offences involving a breach 
of the peace” in S. 106, Cr.P. Code, refer to 
the actual definition of an offence in the substan¬ 
tive law, that is to say, the commission of, or 
intention to commit, a breach of the peace must 
be °? e *be elements which would go to make 
up the offence. ( Henderson and Khundkar, JJ.) 
Anku Lal v. Sadhan Chandra. I.L.R. (1939) 

T £ al ^ 6 _L= 69 CL -J- 565=12 R. C. 177=183 

I L J * 836=43 C.W.N. 867= 

A.I.R. 1939 Cal. 484. 


■— -S. 106— Scope—Conviction under S. 426, 

cl P 0 f e —° rder «”der S. 106, Cr.P. Code— 
Sustainability. 

The offence under S. 426, I.P. Code, does not 
involve a breach of the peace and an order under 
S. 106, Cr.P. Code, cannot therefore be passed 
on a conviction under S. 426, I.P. Code. ( Laksh- 
mana Rao, J.) Subba Rao, In re. 185 I.C. 753= 

50 L.W. 511 ( 1 ) = 12 R.M. 593=41 Cr.L.T. 
235=1939 M.W.N. 1012=A.I.R. 1940 Mad 
55=(1939) 2 M.L.J. 750. 

--S. 106 —Security bond — Forfeiture — Lia¬ 
bility of surety—Nature and extent. 
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Upon the forfeiture of a bond executed under 
S. 106 by a person to keep the peace for a term, 
the surety is liable to pay the amount specified 
in his bond in addition to the penalty paid by the 
principal. 1 lie obligation of the surety is to pay 
in the event of a breach of the peace by the prin¬ 
cipal and not in default of payment by the prin¬ 
cipal after he has committed a breach of the peace. 
36 Cal. 562. relied on. 30 P.R. Cr. 1890. 26 P.R. 
Cr. 1894, 226 P.L.R. 1911. 4 Lah. 462 and 5 
I.ah. 448, Disapproved. ( \ oung, C.J. and Mon¬ 
roe, J.) Sardar Khan v. Emperor. 17 Lah. 523 
= 167 I.C. 746=9 R.L. 538 = 38 Cr.L.J. 420 
=38 P.L.R. 951=A .I.R. 1937 Lah. 133. 

-——Ss. 106 and 514 —B and with sine tics — 
Forfeiture—Extent of respective liabilities. 

In the Code of Criminal Procedure the expres¬ 
sion always is ‘a bond with sureties’ and there is 
no reason why the liability of a surety under the 
Criminal Procedure Code should be differentiated 
from that of a surety under the civil law. The 
principals can be called upon to pay the amount 
of the bond, and any one of the sureties can also 
be called upon to pay the same amount, but if any 
one is called upon to pay the whole amount, any 
other on that bond, be he principal or surety can¬ 
not be ordered to pay anything more. (Hamil¬ 
ton. J.) Annus Sattar z;. Emperor. 1938 O A 
566=1938 O.W.N. 676=11 R.O. 7 = 1938 A 
Cr.C. 55=1938 O.L.R. 355=176 I.C. 948= 
39 Cr.L.J. 831=A.I.R. 1938 Oudh 195. 

- -—S. 107— Action against leader for appre¬ 

hended acts of his community — Propriety. 

A person cannot be hauled up under S. 107, Cr. 
P. Code, merely because he holds a respectable 
position in the community to which he belongs 
and wields an enormous influence with its 
members, when there is nothing to show that 
lie himself is likely to commit a breach 
of the peace or disturb the public tran¬ 
quillity or to do any wrongful act that may pro¬ 
bably occasion the breach of the peace or disttub 
the public tranquillity. It is the individual who , s 
contemplated in the section and it is the individual 
act that must be brought home to him. The only 
case in which a person can be punished for 'he 
wrongs done by others is where he abets or insti¬ 
gates the offence. Failing that no person in the 
world can be visited with any penalty for acts 

° th / rS .°u n Wh ° m he has no control and for 
Hf!/ dUC h f ,^ annot be held responsible. 
M°J' a > n » i ad, J.) Mohammad Abdul Qa- 

! C ?7Q-T;°p \ L R < 1939 > Lah - 554=184 

P L R 7 ^7r ? t L « 196=4 ° Cr L -J- 901=41 
I'.L.K. 318=A.I.R. 1939 Lah. 363. 

7 S. 107— Action under—When not justified. 

r',ih>j )er: ’ 0n W1 ° 1S doin & a lawful act cannot be 
called upon to execute a bond under S. 107. Cr. 

t . Lode, merely because some other person might 

^ n ?^ lt i the br .cach of the peace and offer violence 
to the law-abiding citizens. Further, acts in res- 

pect of which security is required must not be acts 
the repetition of which may be merely apprehend¬ 
ed from past commission of similar acts, but acts, 
firom winch a reasonable inference can be drawn 

a £ CUSe , d are likely (not were likely) to 
commit a breach of the peace. (Din Mohammad, 

I L R °7l A 0^ r QAYUM Emperor; 

I.L.R. (1939) Lah. 554=184 I.C. 279=12 R. 
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In order to justify an order under S. 107, Cr. 
P. Code, it must be proved that the persons sought 
to be bound over are likely to break the peace in 
Wrongful act”—Meaning of. I future. The fact that they have committed cer- 

The word “wrongful” in S. 107 must mean jtain acts of violence in the past cannot justify such 
something more than wrongful in the opinion of an order. It is not enough for the Court mere- 

. i n f . . i . _ x _ _ 1 ii ? 7 miict mpl n W\ i fn ca \r tVia t it tli i rt Lr c fViof mpn mrVir* fio’i 


CR. P. CODE (1898), S. 107. 

L. 196=40 Cr.L. J. 901=41 P.L.R. 318=A.I. 
R. 1939 Lah. 363. 

•S. 107 — Applicability — Conditions— 


the Magistrate, and “wrongful act must mean 
some act wrongful according to some law. o. 1 u7 
cannot be intended to authorize a Magistrate to 


— — — — - 0 — — - — — - -— - - 

ly to say that it thinks that men who have been 
violent once will be violent again. {King, J.) 
Kumarappa Chettiar v. Emperor. 174 I.C. 


cannot dc lmcnciCLi iu ^ ( ^^ *» * *» ^. *« • ^ ^ • 

take action to orevent lawful acts which may rc-;248=10 R.M. 684=1937 M.Cr.C. 314=47 L. 

tcxrvv. auuou ^ m , __ c ik«__ ~ iTIT - inon VUT XTT e* aa - T T I 1 ^ 


suit in a breach of the peace because of the wrong¬ 
ful or unlawful acts of others, b. 107 is intend¬ 
ed to be applied against the wrong-doers and not - xu/ — yjraer unaer—jurisdiction to yu 

also against the wronged. It was never the mten- I— Nature of information and evidence requisite 

tioh of the section that the wrong-doers and the «/.•« 4m /\A4 /» «« #/% A/v si s* 4 /• si a a // /iam/»4'/i/ 


W. 322=1938 M.W.N. 212=39 Cr.L.J. 416 
=1937 M.W.N. 1072=A.I.R. 1938 Mad. 213. 

■S. 107 —Order under—Jurisdiction to pass 


Information as to past acts and general charge 
of commission of breaches of the peace — Suffici¬ 
ency of. 

To justify an order under S. 107, Cr.P. Code, 
there must be information before the Magistrate 

purpose oi religious inoi» --~-passing the order that person against whom the 

the meeting together of men and women for a ^ or( j er j s ma d e is likely to commit any particular 
joint satsang or meeting is no offence under the 'breach of the peace or any wrongful act likely to • 

* ■* « .1 __ ^ f n 1 « t 1 A *-> • S\ si ♦ Cl I . m A a f . m T S . * 1 ' 1 . 


wronged should be classed- together as wrong¬ 
doers and made the subjects of a common com¬ 
plaint and common action. The collection or the 
acquiescing in the collection of women for the 
purpose of religious instruction, discourse or songs, 


law nor is the education of children; and the 
Magistrate cannot take action to prevent such law¬ 
ful ac t even though it would result in a breach 
of peace because of the wrongful acts of others . 
(Davis J.C. and Weston, J.) Jasoda Lerhraj v. 
Emperor. I.L.R. (1939) Kar. 662—182 I.C. 
698=12 R.S. 31=40 Cr.L.J. 703 A.I.R. 
1939 Sind 167. 

_S. 107 —Bond to keep peace—Correct form. 

The correct form of the bond to keep the peace 
is given in Sch. V. Cr.P. Code, and the correct 
form of the bond by sureties is also given in the 
same Schedule. These show that the surety does 
not take responsibility for the payment of the 
amount forfeited by the principal in the event of 
the principal failing to pay it, but enters into a 
direct bond taking responsibility that the princi¬ 
pal shall not commit a breach of the peace. ( Mid¬ 
dleton, J.C.) Miran Shah v. Emperor. 163 I. 
C £*3=9 R. Pesh. 2=37 Cr.L.J. 849=1936 
Cr.C. 668=A.I.R. 1936 Pesh. 141. 

__S. 107 —Inquiry under—Scope of—Dispute 

as to possession of property—Ownership and title 
._ Enquiry into — Relevancy—Duty of Magistrate. 

In proceedings under S. 107, Cr.P. Code, the 
law docs not contemplate enquiries into the right 
to possession of property seized. Such an inquiry 
is wholly irrelevant in such proceedings. All that 
the Magistrate has to determine is whether there 
was a likelihood of the breach of the peace, and 
it has only to be considered whether the parties 
claiming a right to possession were ready to fight 
about it. An elaborate inquiry about ownership 


Proceedings under S. 107 are proceedings for 
the preservation of peace and not for the preser¬ 
vation of morals. (Davis, C.J.) Om Radhe 

Fmpfror I L R. 0940) Kar. 113=183 I.C. 
about it. An elaborate inquiry about owncrtiHj. ^ Cr.L. J. 803=12 R.S. 55=A.I.R. 

and title is entirely out of place, (£<™G/-) R<.n. r° J 


SonaBahu Sorh ag Singh. 167 I.C. 848=9 

R.N. 226=38 Cr.L.J. 467=19 N.L.J. 264. 
-S. 107 —Grounds for order under. 

A Magistrate may not act under S. 107 unless 
there is in his opinion sufficient ground for pro¬ 
ceeding. When the allegations are against a large 
number of persons, without imputing a specific 
act to any one, he must be specially cautious 
before taking action. (D . R. Norman.) Pett Ram 
v. Daya Chand. 1937 A.M.L.J. 57. 

_S. 107 —Order under— Grounds for—Com¬ 
mission of acts of violence in the past — Sufficien¬ 
cy. 


peace or any wrongful act likely 
lead to a breach of the peace. Information entirely 
confined to the past acts of that person or a mere 
general charge that he has been committing and 
will continue to commit breaches of the peace will 
not confer on the Magistrate jurisdiction to pass an 
order under the section. There must be evi¬ 
dence to show that the person concerned was con¬ 
templating doing something in particular which 
would involve a breach of the peace. (Pandrang 
Row, J.) Maruthapali Goundan, In re. 1937 
M.W.N. 48=169 I.C. 97=9 R.M. 685=38 
Cr.L.J. 699=1937 M.Cr.C. 95=45 L.W. 308 
=A.I.R. 1937 Mad. 356. 

S. 107 —Object of. 


The object of the provisions contained in S. 107. 
Cr.P. Code, is prevention and not punishment of 
offences; it is intended not to punish persons for 
anything that they have done in the past, but to 
prevent them from doing in future something 
which might occasion a breach of the peace. (Gu- 
ha and Lethbridge, JJ.) Seth Sukhlal Karna- 
ni v. Emperor. 178 I.C. 52=11 R.C. 319=39 
Cr.L.J. 992=66 C.L.J. 564=A.I.R. 1938 
Cal. 583. 

S. 107—Proceedings under—Forum. See 

— - - - a ^ - A 


Cr. P. Code, Ss. 12 and 107. 176 I.C. 784—A. 

I.R. 1938 Nag. 448. 

S. 107 —Proceedings under—Nature of. 


1939 Sind 238. 

S. 107 —Petition under—Reference to po- 

a W—V /* 1 r _ 


lice for preliminary enquiry—Power of Magis¬ 
trate. . 

There is nothing in the Cr.P. Code, which for¬ 
bids a Magistrate before whom information has 
been lodged for taking proceedings under S. 10/, 
to refer the matter to the police for preliminary 
enquiry'• A.I.R. 1928 Lah. 694, overruled. 
(Young, C.J. and Tck Chand, J .) Ismail v. Ja- 
gat Singh. I.L.R. (1938) Lah. 640=^9 I.C. 
353=11 R.L. 561=40 Cr.L.J. 193=40 P.L, 
R. 579=A.I.R. 1938 Lah. 861. 
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^ • 107— Proceeding^ under—When may 

be taken. 

Before taking action under S. 107, the Magis¬ 
trate has to satisfy himself that a person is like¬ 
ly to commit a breach of the peace or disturb the 
public tranquillity. The object of the provisions 
contained in S. 107 is prevention and not punish¬ 
ment of offences; it is intended not to punish per¬ 
sons for anything that they have done in the past, 
but to prevent them from doing in future some¬ 
thing that might occasion a breach of the peace. 
(Guha and Lethbridge, JJ.) Sukhlal Karnani 
v. Emperor. 178 I.C. 52=39 Cr.L.J. 992= 
11 R.C. 319=66 C.L.J. 564=A.I.R. 1938 
Cal. 583. 

-S. 107 —Proceeding under—When may be 

started. 

The law provides for a proceeding under 
S. 107, Cr.P. Code, being started on information 
received, if in the opinion of the Magistrate there 
is sufficient ground for a proceeding. The Magis¬ 
trate has to satisfy himself that a person is like¬ 
ly to commit a breach of the peace or disturb the 
public tranquillity as mentioned in S. 107 before 
taking action. (Guha and Lethbridge, JJ.) Seth 
Sukhlal Karnani v. Emperor. 178 I.C. 52= 
11 R.C. 319=39 Cr.L.J. 992=66 C.L.J. 564 
=A.I.R. 1938 Cal. 583. 

-S. 107 —Sacrificing cow near public tho¬ 
roughfare on occasion of Id—Breach of peace. 

A Muhammadan who. on the occasion of Id-ul- 
Zuha kills a cow near a public thoroughfare with¬ 
in sight of the non-Muslim inhabitants with the 
deliberate intention of wounding their religious 
feelings, commits a wrongful act and one which 
might probably occasion a breach of the peace or 
disturb the public tranquillity within the meanin" 
of S. 107, Cr.P. Code. (Abdul Rashid, J .) Ilra- 
him v. Emperor. 171 I.C. 950=39 P.L.R 179 
= 10 R.L. 256=39 Cr.L.J. 23=A.I.R. 1937 
Lah. 717. 

-—S. 107 —Scope and object of—Order for 

security—Conditions for—Burden of proof — Dis¬ 
pute as to immovable property—Continuance of 
likelihood of breach of the peace up to date of 
order—If to be proved—Amount of security. 

It cannot be laid down as a hard and fast rule 
that in order to support an order for security 
under S. 107, Cr.P. Code, it is incumbent on the 
Crown to show not only that there was likelihood 
of a breach of the peace at some past time, but 
that this likelihood continued to the date of the 
order for security. In the case of a claim to im¬ 
movable property where there is no religious dis¬ 
pute and there is no indication that the accused 
party are likely to abandon their claims or to give 
up the intention of using violence in support of 
them, no such duty is cast on the Crown. The 
intention of the section in a case of this kind is 
preventive and not penal, and the security demand¬ 
ed should not therefore be excessive or unneces¬ 
sarily high. (Rowland, J,) Mahabir Gope v. Sam- 
rathi Singh. 189 I.C. 457=13 R.P. 124=21 
Pat.L.T. 652=6 B.R. 837=41 Cr.L.J. 746= 
1940 P.W.N. 52=A.I.R. 1940 Pat. 252. 

■S. 107 (1)— Construction—Notice under _ 


,CR. P. CODE (1898), S. 107. 

under S. ICtf, Cr.P. Code, to justify a notice 

fn the* rnH d but » "o Provision 

de *- wh . ,ch requ,rcs thc '"formation to 
show the Particular act which is in contemplation 

'?haf^L t,n?e ' ,T h r. Ma P tratC must ^ satisfied 
that there is a likelihood of a breach of thc peace. 

What will satisfy him must depend on the parti- 
t cular facts of the case. Where a notice states 
1 at the person proceeded against is a leader of 
,one of the rival factions in the village that the 
^eeJings between the factions have become strain- 
|Cd» that there is a likelihood of a breach of the 
peace in the village, and that the petitioner is giv¬ 
ing active support to the members of his faction 
|to further their nefarious activities in the village, 
if, notice must be regarded as complying with 
the requirements of thc section and as setting out 
the substance of the information received by the 
Magistrate (Leach, C.J., Krishnaswami Ayyan- 
gar and Patanjali Sastri, JJ .) Muthuswami 
iCHErnAR /n re l. L. R. (1940) Mad. 335=50 
L W. 802=1939 M.W.N. 1209=12 R M 
584=41 Cr.L.J. 238=185 I.C. 824=A I r‘ 
1940 Mad^23=(1940) 1 M.L.J. 11 (F.B.).‘ 

—- S 107 (2)--Accused living outside juris¬ 
diction of Sub-Dtvtsional Magistrate, temporarily 
t )res / m . mtnn his jurisdiction to commit offences 

Magistrate by whom proceedings ought to be 
taken. 

| Under S. 107 (2), Cr.P. Code, proceedings 
cannot be taken against the accused persons by a 
bub-Divisional Magistrate unless they are, though 
temporarily within the local limits of his juris¬ 
diction at the time when the proceedings are initi- 
ated Where, however. they live outside his 
jurisdiction but are alleged to have come tempo¬ 
rarily within his jurisdiction in order to commit 

offences, proceedings ought to be taken by the 
District Magistrate, and not by the Sub-Divisional 
Magistrate who has no jurisdiction in such cir¬ 
cumstances. (Jack. J.) (Hriday Nath Roy 
Emperor. 10 R.C. 265=171 I C 335—66 c' 

JL■ J 177=38 Cr.L.J. 1078=^1 C.W N logi 

=A.I.R. 1937 Cal. 520. 

\uSS~! s Proceedings 

Vnder S 119 of the Cr.P. Code, after an en¬ 
quiry has been made and it is found that no order 
binding over a person to keep the peace is neces¬ 
sary, the proper course is to ‘discharge' that 
person. The use of the word ‘acquittal' is quite 
inappropriate to a proceeding of this nature. (Nia- 
matullah and Allsop, JJ.) Bhagat Raj */. Garai 
Dulaiya I.L.R. (1938) All. 89=173 I.C. 669 

A L R - 159=1937 A. W. 

R. 1113=1937 A.L.J. 1281=A.I.R. 1938 All. 

49. 


Contents of — “Substance” of information. 

There must of course be something more than 
the past misconduct of a person proceeded, against 

Q. D .—155 


, Ss. 107 and 145— Applicability—Delivery 
of possession by Civil Court under O. 39 R 9 

C 'Prn/ 0 ^ e ~ i "i bs P ,te ’“ dis P u,e as t° possession 
—Proceedings by Criminal Court—If to be under 

S ™ 7 or S. 145 -Duty of Criminal Court 

When there is an apprehension of a breach of 

the I” r c eS f e , CC oi a Property which has been 

the subject of delivery of possession by the Civil 

Court a Magistrate has discretion to choose either 

S. 145 or S. 107, Cr.P. Code. If the dispute 

sio Se ! 'y after the delivery of posses¬ 

sion by the Civil Court and is between the parties 
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to that delivery, the more appropriate step is to 
bind down under S. 107 the party who has been 
dispossessed by the Civil Court. But if the deli¬ 
very is an old one or the dispute is between a 
narty who has been given possession and one who 
has not been dispossessed by the Court, a proce¬ 
dure under S. 145, Cr.P. Code, would general y 
be more suitable. Where a party is put in pos¬ 
session of a Zamindari property under O. 39, 
R 9 C P Code, and the ment of delivery is 
served on the locality, it must be taken to be an 
effective dispossession of the zamindar and the 
Criminal Courts must help the party put in pos- 
sessTon in retaining that possession. If the party 
nut in possession by Court sleeps over h.s right 
or allows the dispossessed party to regain pos¬ 
session of the property and the latter is at the 
tfme in peaceful possession, the matter stands on 
l^ifferent footing. But in such cases the Magis- 
tratef must See ft as an indisputable fact, once 
delivery of possession is proied, that on the day 
of the delivery the party who was put in posses¬ 
ion was in possession as agamst a person who 
was a party to the delivery and was bound 
by the writ. They must start with the 
presumption that the state of things which exist¬ 
ed on that day continued to exist thereafter unless 
the contraryTs established. (Noor, J ) Rajendra 

R. P CHI 4 N 93 A ^5 0N B SSfc 

iofT T *333-40 Cr.L.J. 339=1938 P.W.N. 
SfcWpSX T. 632=A.I.R. 1939 Pat. 151. 

_g s 107, 145 and 537— Complaints under 

S'c 107 and 145 —Legality of procedure adopted— 
Interference by Appellate Court—Curability under 

^ The object of both Ss. 107 and 145, Cr.P. Code, 

is to prevent civil riots and commotions. Where 
two complaints are made under Ss. 107 and 14b, 
and a Magistrate adopts a particular procedure, the 
Appellate Court should as far as possible abstain 
from binding the hands of the Magistrate too 
tightly. It is partially with this object that 
S 537 is enacted. If no injustice has resulted 
and if the breach of peace has been avoided then 
the first object of the two sections has been ful¬ 
filled. and no interference is called for. and the 

irregularity, if any, can be condoned unde [^* 5 *V‘ 
(Davies.) Zora v. Jawahir Nath. 1940 A. 

M ,L -Ss. 8 107 and 147— Relative scope—Pro¬ 
ceedings under S. 107 by Sub-Divisional Magis¬ 
trate—Order by successor staying such proceed¬ 
ings and ordering the filing of written statements 

under S . 147— Legality. havp 

While it is true that where proceedings have 
been instituted under Chap. VIII of the Cr.P. 
Code, an order in those proceedings cannot be 
made under Chap. XII, and that where Proceed¬ 
ings have been instituted under Chap XII, no 
order in those proceedings under Chap. VIH 
could be made a Magistrate is not debarredfrom 
taking proceedings under Chap. XII, merely De 
cause* proceedings have already been taken under 
Chap VIII, even though the proceedings are 
on the same facts. An action that may be deni¬ 
ed expedient or necessary at one time may not be 

deemed so at another. ConsequenUy where proc¬ 
eedings have been instituted under b. 107 by a 


CR. P. CODE (1898), S. 109. < 

i 

Sub-Divisional Magistrate, it is open to his suc¬ 
cessor to direct those proceedings to be kept pend¬ 
ing, and to order the parties to file written-state¬ 
ments under S. 147, Cr.P. Code, in regard to their 
respective claims. A Sub-Divisional Magistrate, 
on whom rests the responsibility for maintaining 
the peace of his sub-division, must be given that 
wide discretion which the law provides. (Davies, 
J.C . and Mehta, A.J.C.) Lachmandas San- 
waldas v. Emperor. 29 S.L.R. 443=164 I.C. 
942=9 R.S. 59=37 Cr.L.J. 1036=1936 Cr. 
C. 863=A.I.R. 1936 Sind 147. 

S. 108 —Proceedings under — Jurisdiction — 


Person proceeded against—If must be physically 
present within jurisdiction at time of preliminary 
order. 

It is not necessary that a person against whom 
proceedings under S. 108, Cr.P. Code, arc con¬ 
templated should be physically within the juris¬ 
diction of the Magistrate at the time he passes 
the preliminary order under S. 112, once it is 
admitted that the person ordinarily resides with¬ 
in the jurisdiction of the Magistrate. It is the 
information which gives the Magistrate power to 
act and it is usually essential that he should act 
promptly. The fact that he is not within the 
jurisdiction at the time of the order does not 
render the order illegal. S. 531 of the Code cures 
the defect, if any. (Bose J.) Narsingh Pr\- 
sad v. Emperor. I.L.R. (1936) Nag. 200=167 
I.C. 739=9 R.N. 209=38 Cr.L.J. 447=19 
N.L.J. 183=A.I.R. 1937 Nag. 70. 

S. 108 (b) and Evidence Act (1872),. 
S. 14 —Proceedings under S. 108 (b), Cr. P. 
Code to prevent delivery of objectionable speech¬ 
es—Previous speeches of same party — Admissibi¬ 
lity. 

Where proceedings under S. 108 (b), Cr.P. 

Code, are started against a person in order to 
prevent him from delivering speeches likely to 
create communal tension, in the inquiry, speeches 
delivered by the same person on prior occasions 
are admissible in evidence under S. 14 of the Evi¬ 
dence Act. They serve to show the existence of 
a particular state of mind or intention. Ill. (e) 
to the section is very similar to the facts of the 
case. (Niyogi, J.) Jagannath Prasad Verma 
v. Emperor. 189 I.C. 74=13 R.N. 39—41 Cr. 
L.J. 713=1940 N.L.J. 31=A.I.R. 1940 Nag. 
134. 

S. 109 (b)— Accused proved to be culti¬ 


vating land of certain person—If can be. bound 
over for want of ostensible means of subsistence. 

Where there is clear evidence that the accused 
lives in the house of a certain person as his ser¬ 
vant and cultivates his land, he cannot be bound 
over under S. 109 (b), Cr.P. Code, for want of 
ostensible means of subsistence. (Abdul Qayoom r 
C.J.) Rikhia v. State. 39 P.L.R.J. & 

135. 

S. 109— Applicability—Absence of evidence 


to prove existence of circumstances justifying ac¬ 
tion—Effect—Statement to daffadar after arrest 

amounting to confession—Admissibility—Evidence 

AC \i is not possible to lay down general P/^ C, P|^ S 
for the application of S. 109 (a) and ( ). . L j 
P. Code. R, a daffadar, on patrol du^ fo^d at 
midnight the petitioner walking on a bauth 
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was apparently used as a thoroughfare. Peti- ' When a man is stealthily moving about in the 
tioner on being questioned by the daffadar replied night time in a place where he has no business to 
that he was going to a marriage party and that he jbe at the time and it appears from the evidence 
had others accompanying him. These other per- [that the man was taking precautions to conceal his 
sons came on the scene later and the daffadar Presence and house-breaking implement> are found 
took all the four to the police station and made a i on tbe person of that man. it will be supposed that 
report. Besides stating to the Sub-Inspector that i^ ,e man was taking such precautions with 

La *”»■> o 4- tk a I • n .1 iL . _I _ £T _ J t < l f » tTl m 1 Hi ntr 'to < . CX ti .. .1 1. ^ . 1 __ 


--* * V/l ilHJ I VQJUI 1 II 1(11 

he and his companions had come to the place where . . ,... 

they were discovered by the daffadar. Proceed- j went, if possible -when local residence is known — 
ings were taken against the petitioner and others Section if contemplates continuity 
under S. 109, Cr.P. Code, and the petitioner 
examined several witnesses in support of his 

ble 


case. 

Held , (1) that the statement of the daffadar 


in concealment , 

KWV.U.W..V-. S. 109, Cr.P. Code, is one restrictive «>f liber- 
support of his an( l must be applied only when strictly applica- 

The mere taking of precautions to conceal 

I • it < 


is penalised by the section irrespective of the suc- 

the precautions. There can 


that the petitioner told him of his having been ask- cess or otherwise of me imcuiuiiohs. 1 ncre can 
ed by R to commit theft was clearly inadmissible be a concealment even if residence within the local 
under S. 26 of the Evidence Act, as it was made limits is well known and no hard and fast rule 
after his arrest; (2) that the petitioner had given | cou,( * be laid down as regards the continuity 


Ol 

in 


. wi»iiv/uvi uau ^ivui , . ; # o—-- 

an account of himself which was not shown to be i“ e concealment for it is a question of fact in 
false or in any way unsatisfactory; and (3) that IS a Sb case. ( Gruer, J.) Gan pah v. Emperor. 
therefore neither Cl. (a) nor Cl. ( b ) of S. 109, J-L.R. (1939) Nag. 405=39 Cr.L.J. 807=11 
Cr.P. Code, applied to the case, and the order 78=176 I.C. 820=A.I.R. 1938 Nag. 

requiring the petitioner to furnish security could 465 • 
not be sustained. ( Fad Ali and Meredith JI.) - 

r r t f ■»—» _ _ _ — _ 1 / 


-S. 109 


uc suoutmeu. \t uai mi ana■ mereatin i jj .) . w * *«•' ( a )—‘ Concealing ’ —If refers to 

Karu Kandu v. Emperor. 189 I.C. 641=13 R ‘solated act. 

P. 137=6 B.R. 842=41 Cr.L.J. 777=21 Pat! I Per Jack • -'•—The word ‘concealing’ in S. 109, 
L.T. 171=1940 P.W.N. 208=A.I.R. 1940 ^ r '^• Code, refers to continuous concealment and 

Pat. 410. no * to an isolated act of concealment. (Jack 

- S. 109 (b)— Arrest of man having means Superintendent and Remf.m- 

of subsistence—Giving false name and trying to i L r no o S?,' J SA r BALI - 

escape-Action under the section-Propriety-Con - 17, T r ^al. 2 2i=42 C W.N 588= 

• ' - - • * - 175 1 L. 722—39 Cr.L.J. 647=11 R.C. 1 = 

A.I.R. 1938 Cal. 409. 

S. 109 (a)— Concealing his presence* * — 


struction—“Satisfactory account of himself”. 

The expression “satisfactory account of himself” 
does not necessarily mean that the accused should 
give his correct name and address hut that he 
should satisfy the authorities by explaining the 
suspicious circumstances appearing against him. 
Where a man of position and substance is arrest¬ 
ed. the mere fact that he foolishly chooses not 
to give his correct name and very foolishly tries 
to run away from the police when he was arrested 
and declines to explain how he happens to be there 
is no reason for holding that he could not give a 
satisfactory explanation of himself or for saying 
that he is a man of no ostensible means of subsis- 


M caning. 

A person was walking along the road, and ob¬ 
serving the watchman on the alert, he stood still 
and waited until his attention should be diverted 
before proceeding on his way. He did not hide 
behind anything but stood there apparentlv in ihe 
hope that he might be mistaken for an inanimate 
object or part of a building if the watchman hap¬ 
pened to turn his eyes on him: 

Held that this could not be considered as con¬ 
cealing his presence. ( Grille . J.) Hafiz Ahesan- 


under S. 109 to be of good behaviour. A.I R 
1929 All. 33; A.I.R. 1925 Cal. 616 and A.I.R.' 
1935 Pat. 69, Rel. on. ( Nanavulty, J.) Din Mo¬ 
hammad v. Emperor. 164 I.C. 105=9 R O 
36=37 Cr.L.J. 888=1936 O.W.N. 752=1936 
O.L.R. 426=1936 Cr.C. 979=A.I.R. 1936 
Oudh 383. 

- S. 109— Order utider—When not justi¬ 
fied. 

An order under S. 109, Cr.P. Code, cannot be 
passed against a person on the ground that it is 
not safe in the interests of justice to allow him 
unrestricted personal liberty. Such a ground is 
not one contemplated by the section. ( Hartley and 
Edgley t JJ.) Kali Pada Das v. Emperor. 42 C 
W.N. 816. 

*7 S. 109— Proceeding under—Person mov¬ 
ing about during night with house-breaking imple¬ 
ments. 


tence. And as such he cannot be bound over It L pU938) Nag. 595=176 

4 oxT. 11 54=39 Cr.L.J. 747=A. I. 


R. 1938 Nag. 303. 

——-S. 109 (a) and (b)— Scope of — Satisfac¬ 
tory account of ones self — ll'hat may not amount 

The preliminary words of Cls. (a) and ( b ) are 
so different that they cannot be read together and 
again within Cl. ( b ) itself the circumstances are 
mentioned in the alternative, and not in a concur- 
rent sense. The wording of Cl. ( b) is such that 
the conditions must of necessity be read discreetly 
and a person who cannot give satisfactory 
account of himself is not necessarily a roeuo anH 
a vagabond, which might be implied by Cl (a) 

pj ^ . • . . ^ hen a man is call¬ 

ed on to give a satisfactory account of himself, the 

implication necessarily follows that it is not a 
general account of himself but an account 
of himself in relation to the circumstanc¬ 
es in which he is called on to give such 
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account. The wording of S. 109 is not otherwise 
from that of S. 55. A person cannot be consi¬ 
dered to have given a satisfactory account of him¬ 
self, if, being found with unmistakable burgling 
instruments in his possession, in the middle of 
the night, he says that he is a respedtcd house¬ 
holder, following an honourable profession in the 
daytime; still less can he be said to have given a 
satisfactory account of himself when on being 
accosted, he flings away a bundle of house-breaking 
implements and runs to his own house by a devi- 
ous route, and when forced to open his door to 
the police denies that he had left his house that 
night. (Grille, /.) Hafiz Ahesanali Emper- 
or I.L.R. (1938) Nag. 595—176 I.C. 465= 
11 R.N. 54=39 Cr.L.J. 747—A.I.R. 1938 

Nag. 303. , , 

_S. 109 (b)—‘ Satisfactory account — Inter¬ 
pretation. r , . 

The expression “has failed to give a satisfactory 

account of himself” in S. 109 (b), Cr.P. Code, 
means a satisfactory account of his presence at 
the place and in the circumstances in which he Was 
found, and not merely a satisfactory account of 
himself generally. Where a person is arrested 
in extremely suspicious circumstances, and fails 
to give any reasonable explanation as to how he 
came to be in that position, he cannot be said to 
have given a satisfactory account of himself. 
(Jack and Patterson, 77.) Superintendent and 
Remembrancer of Legal Affairs, Bengal v. 
Isabali. I.L.R. (1938) 2 Cal. 221=42 C.W. 
N 588=175 I.C. 722=39 Cr.L.J. 647=11 R. 
C.’ 1=A.I.R- 1938 Cal. 409. 

_ —Ss. 109 (b) and 110— Scope—Evidence 

showing accused to be by habit a thief—Order 
under S. 109 (b)— Legality — Proper order. 

A proceeding against a man because he had no 
ostensible means of subsistence is a totally differ¬ 
ent proceeding from one for being by habit a 
thief. Proceedings were started against a person 
under S. 102 (b), Cr.P. Code, as having no os¬ 
tensible means of subsistence. Evidence adduced 
to prove this showed that the person was by habit 
a thief. Still the Magistrate passed an order 
ordering him to furnish security under S. 109 (b), 
No appeal was filed against the order. 

Held, that inasmuch as no appeal was filed 
against the order and the person having been prov¬ 
ed to be by habit a thief, it was proper to pass an 
order under S. 110 instead of setting aside an 
order of security already passed. (Spargo, 7.) 
King v. Nga Ba Hein. 173 I.C. 213=10 R.R. 
321=39 Cr.L.J. 285=A.I.R. 1937 Rang. 544. 

-Ss. 109 and 112— Appellate Court, if can 

alter section under which security is to be taken — 
Entering of actual section and clause, if impera¬ 
tive. , . 

Where the Appellate Court has considered that 

what is set out in the body of the order under 
S. 112 brings the matter within the terms of 
Cl. (a) of S. 109 and not under Cl. tb), and it 
has in effect corrected what it considers either to 
be a misconception of the trying Magistrate or a 
clerical error, its order cannot be set aside. 1 he 
substance of the accusation which the applicant 
had to meet has not been altered in any way and 
further there is nothing in the provisions oi S, 109 
or of S. 112 which makes it imperative on the part 
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of the Magistrate, after having recited the reasons 
why the person named is tq be called on to exe¬ 
cute a bond, to enter the actual section and clause 
which he considers appropriate. ( Grille, 7.) Ha¬ 
fiz Ahesanali v. Emperor. I.L.R. (1938) Nag. 
595=176 I.C. 465=11 R.N. 54=39 Cr.L.J. 
747=A.I.R. 1938 Nag. 303. 

Ss. 109 and 118 —Proceedings under “if 


inquiry * '—5*. 517— Applicability . 

The definition of “inquiry” in the Code is wide 
enough to include proceedings under the security 
sections. A proceeding under the security sec¬ 
tion in Ch. 8 is an inquiry within the meaning of 
[S. 517. S. 517 applies to any property produced 
before the Court and is not limited to property 
in respect of which an offence appears to have 
been committed or which has been used 
for the commission of an offence. Where 
a person arrested as a suspicious character 
with a bundle of money in his possession ar.d pro¬ 
ceeded against under Ss. 109 and 118, does not 
claim the money as his own and there is no proof 
that it belongs to any one else, the money is liable 
to be confiscated and to be treated as unclaimed 
property. It cannot be restored to the person. 
(Gruer, 7.) Emperor v. Beni Madhao. I.L.R. 
(1936) Nag. 150=166 I.C. 271=9 R.N. 118 
= 1936 Cr.C. 694 (1)=38 Cr.L.J. 175=A.I. 
R. 1936 Nag. 143. 

Ss. 109, 118 and 123 —Scope aytd object 


of—Failure to furnish security — Effect—Order of 
imprisonment in default — Legality—Imprisonment 
aziKirdable—Nature of. 

S. 109, Cr.P. Code, merely requires a Magis¬ 
trate to issue a notice and does not empower him 
to pass the final order. This is done under S. 118, 
which in its turn is dependent upon the order 
oassed under S. 112. All that the final order can 
contain is a direction to furnish security to be of 
good behaviour fbr a period which cannot, in any 
case, exceed one year, and which must not be be¬ 
yond that specified, in the order under S. 112. 
Any order which specifies a period of imprison¬ 
ment in default is to that extent illegal. The 
oenalty for a failure to furnish security is given 
tin S. 123 (1). It is evident from S. 123 (1), 
Cr.P. Code, that no person committed to prison 
in this way can be detained there if he furnishes 
the security required of him after his commit¬ 
ment. Consequently, an order stating that he 
should suffer a period of imprisonment in default 
is illegal. The detention under imprisonment will 
be in accordance with the provisions of S. 123 
(1), Cr. P. Code, and as S. 109. Cr. 
P. Code, is a preventive and not a punitive section 
in the absence of special reasons, the type of im¬ 
prisonment should be simple. (Vivian Bose, JO 
Rangi. In re. 167 I.C. 403=9 R.N. 185=38 
Cr.L.J. 388=1936 Cr.C. 1138=A.I.R. 1936 
Nag. 265. 

S. 110 — Applicability, scope and object of 


- - - M M / « j • 

—Proceedings under against local bosses or ate - 
tators not accused or convicted of any crime — Pro¬ 
priety of. 

S. 110, Cr.P. Code, is intended to deal with 
ex-convicts of habitual criminals and desperate 
and dangerous outlaws who are so haraeffled-MW* 
incorrigible that the ordinary provision* ot tne 
penal law and normal fear of condign punishment 
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for crime are not sufficient deterrents or adequate 
safeguards for the public. The section is obvious¬ 
ly not intended for use against merely undiscip¬ 
lined people such as local bosses and faction 
leaders to clip their wings, to deplete their re¬ 
sources by an expensive inquiry’s humble their 
nride by treating them as criminal mad men, to 
advertise publicly their high-handed behaviour. 
To apply the section to such as these is undoub¬ 
tedly to abuse it. Where a person has lived all 
his life in a locality and has never been accused 
before a Court of Law for any crime, far less con¬ 
victed, there is absolutely no justification for an 
experimental use of the security sections or for 
presuming him to be a criminal, not to say a habi¬ 
tual criminal. The section is intended to protect 
the public against irresponsible criminal maniacs 
and desperadoes and the weapon of public opinion 
is the only one adapted to the suppression of un¬ 
disciplined local dictators. ( Newsam , J .) Rathi 
NAM Pillai . In re. 172 I.C. 866=10 R.M. 498 
= 39 Cr.L.J. 230=1937 M.Cr.C. 298=46 L. 
W. 858=1937 M.W.N. 1065=A.I.R. 1938 

Mad. 35=(1937) 2 M.L.J. 749. 

--—S. 110— Construction — u Within the limits 

of his jurisdiction” — Meaning of—Person not 
within jurisdiction at time of information and not 
having left jurisdiction for temporary purpose — 
If can be proceeded against—Acts done within 
jurisdiction—Sufficiency to confer jurisdiction. 

S. 110, Cr.P. Code, is quite clear in its language, 
A Magistrate, in order to have jurisdiction, must 
receive information that the person to be dealt 
with is within the limits of his jurisdiction. The 
section cannot be grammatically read as referring 
to the place where the acts on which an order is 
to be based were committed; it refers merely to 
the place where he was when the information was 
received. A person can be said to be within the 
jurisdiction of a Magistrate if he was ordinarily 
within the jurisdiction of the Magistrate. The 
mere fact that on the particular date on which 
the information was received he had gone tempo¬ 
rarily out of the jurisdiction would not prevent 
the section applying. When the person proceed¬ 
ed against was not, in fact, within the local limits 
at the time when the information was received 
and had not left such limits for a purely tempo¬ 
rary purpose the Magistrate would have no juris¬ 
diction to proceed against him. ( Beaumont, C.J. 
and Sen , J.) Hanmantrao Annarao, In re. 
I.L.R. (1940) Bom. 397=188 I.C. 830=13 R. 
B. 36=41 Cr.L.J. 686=42 Bom.L.R. 353= 
A.I.R. 1940 Bom. 204. 

•S. 110—Enquiry under—Procedure—Re- 
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I . Magistrates, j s rJouhtedly true, have complete 
j jurisdiction to initiate proceedings under S. 110, 
,Cr.P. Code, provided they arc satisfied that there 
arc sufficient materials upon which the proceed¬ 
ings are based. In each case the superior Court 
would examine, if necessary, the materials on 
l'vhich the proceedings are based. A general and 
,vague allegation of supposed oppressions by a 
jZamindar spread over a number of years cannot 
justify the drawing up of proceedings against him 
, at the instance of his tenants who complain of sudh 
ioppression. If, on such allegation', proceedings 
under S. 110 are initiated against the Zamindar, 
they are liable to be quashed by the superior Court. 
(Manohar Lall , J.) NarEndranath I ha. In the 
matter of. 1938 P.W.N. 588=19 Pat L.T 
542=176 I.C. 849=4 B.R. 767=39 Cr.L J 
811 = 11 R. P . 116=A. I. R . 1938 Pat. 533. 


- S. 110— Order under—When justified. 

Where in a proceeding under S. 110, Cr.P. 
Code, there is evidence showing that the accused 
had been suspected of complicity in certain thefts 
; and had been mentioned in the reports made in the 
loolice station, and there is further evidence of men 
holding good positions in the neighbourhood that 
the accused has a bad reputation, an order under 
S. 110 is quite proper. ( Srivastava and Nana- 
vutty, JJ.) Emperor v. Bachchu, 12 Luck. 36 
= 160 I.C. 1039=8 R. 0. 297=37 Cr.L.J. 

390=1936 O.W.N. 247=1936 Cr.C. 385=1936 
O.L.R. 128=A. I. R . 1$36 Oudh 238. 


- S. 110— Order under—When may be 

made. 

An order under S. 110 read with S. 118. Cr. 
P. Code, cannot be made on vague allegations. 
Unless the requirements of S. 110 are fulfilled 
or, in other words, a man is proved by habit a 
robber, house breaker, thief or forger or by habir 
a receiver of stolen property, etc., this drastic 
measure cannot be taken against him. If in a 
.case the prosecution witnesses themselves admit 
that in all cases in which the person proceeded 
against was sent up, he was either discharged or 
acquitted, it cannot be urged that the require- 
mens of S. 110, Cr.P. Code, are satisfied. (Din 
Mohammad , /.) Islam-ud-din v. Emperor. 
I.L.R. (1939) Lah. 53=183 I.C. 269=12 R 
L. 105 (2)=40 Cr.L.J. 753=41 P.L.R. 431 
=A . I .R. 1,939 Lah. 269. 


# ^ -- ^ -Ut- 

call and re-examination of prosecution witnesses 
—Right of accused. See Cr.P. Code, S. 350 (1), 
Proviso (a). 1937 A.L.J. 373. J 

7TT?:.,. 1 ^Evidence of general reputation— 
Admissibility—If affects S. 50, Evidence Act See 
Buddhist Law (Burmese)—Marriage. A.I.R 
1940 Rang. 181. 

-S. 110— Initiation of proceedings under _ 

Vague and general allegations by tenants of op¬ 
pression by zamindar spread over several years _ 

If ground for drawing up proceedings—Quashing 
by superior Court. 


~ S - 110 —Proceedings under— Duty of 
Court Order by Sessions Judge directing that tto 

urther prosecution witnesses should be examin¬ 
ed — Propriety. 

In proceedings under S. 110 and in enquiries 
of a similar kind, neither the prosecution nor the 
'defence should be hampered in any waj-.* Where 

lc 1C ,in SS i°" S J ud & e . on the proceedings under 
110, being transferred to him under S. 123, 

I passed an order directing that the plea of guilty 
made by the accused, should be cancelled as ft 
appeared that the accused had pleaded guilty and 
refused to cross-examine further witnesses by 
i^ason of an impression created by the Police 
Officer conducting the investigation that they would 
be left off easily on making a confession, and fur¬ 
ther directed that the accused should be allowed 
to examine further defence witnesses if any but 
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ordered that no further prosecution witnesses were =1938 fll.Cr.C. 75=1938 M.W.N. 93=A.I. 
to he examined. R. 1938 TOad. 482=(1938) 1 M.L.J. 178. 

Held , that the order regarding the cancellation -S. 110 (e)—“ Habitually”—If implies 

of the so-called pleas of guilty was reasonable, as Sequent practice. 

they were really nothing more than mere admis- The word "habitually” implies frequent practice 
sions, but the Sessions Judge had no right to direct or use. It implies a tendency or a capacity result- 
that no further prosecution witnesses should be ing from the frequent repetition of the same acts, 
examined. (Cunliffe atid Henderson, JJ.) Super- (Mya Bu, J .) Maung Po Aung v. The King, 
intendent and Remembrancer of Legal Affairs, 187 I.C. 609=12 R.R. 340=41 Cr.L. J. 495 = 
Bengal v. Jiban Kumar De. 163 I.C. 228 (1) A.I.R. 1940 Rang. 95. 

=8 R.C. 727=37 Cr.L.J. 818=1936 Cr• C. ■■ ■ S. 110 (e )—“Offences involving breach 

529=A.I.R. 1936 Cal. 292. ... \°f peace“ — Meaning. 

-S. 110 —Proceeding under-—Jurisdiction of The words “offences involving a breach of the 

Magistrate—Person not residing within local peace” mean offences in which a breach of the 

limits. ’ peace is an ingredient and not offences provoking 

A person proceeded against under S. 110, Cr. or likely to lead to a breach of the peace. (Mya 
P. Code, need not reside within the local limits Rm, 7.) Maung Po Aung The King. 187 I.C. 
of the Magistrate’s jurisdiction. The words ol 609=12 R.R. 340=41 Cr.L.J. 495=A.I.R. 
the section do not mention residence within the 1940 Rang. 95. 

jurisdiction of the Magistrate, but are “any person -S. 110 (e) and (f)— Applicability — 

within the local limits of the Magistrate’s \wt\s-\L eaders of local factions. 

diction.” There is no justification for import- Where the general evidence against a person 
ing into it words that are not there, which would was that he led local factions responsible for con- 
restrict its scope so as to defeat its object, name- stant threat and bullying, and it is accepted, it 
ly, the prevention of crime. 36 M. 96 and 14 A. cannot be argued that S. 110 (e) and (/) do not 

L. J . 1074, Rel. on. {Coldstream, J.) Ghulam apply to such leaders of factions. A man is not 

Husain v. Emperor. 17 Lah. 453=165 I.C. any the less dangerous to the community, because 
648=9 R.L. 274=38 P.L.R. 905=38 Cr.L. he lives in a house and owns lands. ( Horwill , /.) 

J. 144 (2). Venkataramanayya, In re. 175 I.C. 491=10 

-S. 110 —Proceedings under—Previous con- R. M . 783=47 L.W. 139=1938 M.W.N. 213 

7 action—If necessary—Habitual offender—Proof =1938 M.Cr.C. 132=39 Cr.L.J. 595=A.I. 
of. R. 1938 Mad. 448. 

A previous conviction is not necessary for pro- -S. 110 (e) and (f)— Applicability — 

ceedings under S. 110, Cr.P. Code. There is no Leaders of rival factions arming themselves and 
such provision in the Law itself which on the their supporters and settling disputes by force—If 
other hand lays down in S. 117 (4) that the fact can be bound over. 

that the man is an habitual offender can be prov- Clauses (e) and (/) of S. 110, Cr.P. Code, are 

ed by evidence of general repute or otherwise, not inapplicable to leaders of rival factions who 
( Blacker, J .) Emperor v. Khuda Baksh. 40 P. use to arm themselves and their supporters and 
L.R. 222=175 I.C. 522=10 R.L. 732=39 Cr. attempt to settle their disputes by force with the 
L.J. 599=A.I.R. 1938 Lah. 428. result that breaches of the peace often result and 

-■—S. 110 —Proceedings under—Previous con- are still more frequently threatened. Such per- 

victions—Strict Proof, if necessary. sons can be bound over under S. 110 (e) and 

In proceedings under S. 110, Cr.P. Code, it is (/) . A man is not any the less dangerous to the 
not necessary for the prosecution to prove a pre- community because he lives in a house and owns 
vious conviction of any person in the same for- lands. {Horwill, J .) Mana v. Emperor. 1938 M. 
mal manner as that required by the provisions of W.N. 213=175 I.C. 491=10 R.M. 783=1938 
Ss. 310 and 311 of the Code in respect of offences M.Cr.C. 132=47 L.W. 139=39 Cr.L.J. 595 
tried in the Court of Session. (Srivastava and =A.I.R. 1938 Mad. 448. 

Nanavutty, JJ.) Emperor v. Bachchu. 12 Luck. -S. 110 (e) and (f)— Applicability — Offene- 

36=160 I.C. 1039=8 R.O. 297=37 Cr.L.J. es involving breach of the peace—Persons tn the 
390=1936 O. W.N. 247=1936 Cr.C. 385=1936 habit of zvaylaying women working in fields and at- 
O.L.R. 128=A.I.R. 1936 Oudh 238. tempting to rape them—Order binding them over 

-S. 110 —Scope of Application if limited to —If justified. 

strangers to a locality—Proof of previous convic - Before a person can be bound over under S. 110 
tions, if necessary. (e), Cr.P. Code, he must be found to have com- 

There is nothing in the wording of S. 110 or mitted offences of which a breach of the peace is 
of any other section of the Cr.P. Code, that leads a necessary constituent. An assault is clearly an 
to the inference that S. 110 can only be used offence involving a breach of the peace and clear- 
where the parties are strangers to the locality in ly an attempt to rape does involve an assault up- 
which the offences are committed. If the persons, on the person against whom this offence is com 
or the acts which they commit, are such as to mitted. Persons who habitually attempt to rape 
make it difficult to deal with them under the ordi- women and are in the habit of waylaying women 
nary provisions of law then S. 110 can be used, working in fields, and attempting to rape them 
Proof of a certain number of prior convictions is are habitually committing offences involving a 
not a prerequisite to a person being bound over breach of the peace and are desperate characters 
under this or similar sections. ( IJorwill, J.) whom it is dangerous to leave at large. A” PI\-i 
Shanmugam Asari v. Emperor. 47 L.W. 196 binding them over under S. 110 (e) aim (/I 1 
= 175 I.C. 417=10 R.M. 777=39 Cr.L.J. 588 therefore perfectly justified. ( Horwill, J.) veera 
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Reddi, hi re. 47 L. W. 640=1938 M.W.N. 601 
=176 I.C. 815=39 Cr.L. J. 816=11 R.M. 177 
=1938 M.Cr.C. 200=A.I.R. 1938 Mad. 615. 

-Ss. 110 and 117 (4)— Evidence of bad 

ref>u te—A d ni issibi l i ty. 

In proceedings under S. 110, Cr. P. Code, if 
the witnesses clearly depose that the accused has 
the general repute of being an habitual offender, 
such evidence is admissible under S. 117 (4), and 
cannot be rejected on the ground that there is no 
solid foundation for the opinion held by them. 
(Srivastava and Nanavntty, JJ.) Emperor v. 
Bachchu. 12 Luck. 36=160 I.C. 1039=8 R.O. 
297=37 Cr.L.J. 390=1936 O.W.N. 247=1936 
O.L.R. 128=1936 Cr.C. 385=A.I.R. 1936 Oudh 
238. 

--- Ss. 110 and 145 — Applicability—Substance 

of information relating to disputes about land — 
Procedure. 

Where the substance of information received 
under S. 110 as set out under S. 112 relates to 
disputes relating to land, special provisions of 
S. 145 apply excluding the general provisions of 
S. 110. {Davis, J.C. and Tyabji, J.) Emperor v. 
Alisher Dost Muhammad. 184 I.C. 189 (2) = 
40 Cr.L.J. 887 (2) = 12 R.S. 94=A.I.R. 1939 
Sind 261. 

- S. 112 —" Information” — Requirements. 

An order under S. 112 must set forth the sub¬ 
stance of the information. If neither the time, 
nor place, nor any indication of the persons 
alleged to have been threatened is given, the infor¬ 
mation is not sufficiently detailed to satisfy the 
legal requirements of an order under the section. 
{King, J.) Santhana Ramaswami v. Emperor. 

1937 M.W.N. 885. 

-— S. 112 —Order under — Contents — Non- 

mention of substance of information received and 
amount of security required — Legality. 

Where an order does not set forth the sub¬ 
stance of the information received, and the 
amount of security required, it fails to comply 
with the requirements of S. 112, Cr. P. Code, and 
is bad. {Weston.) Param Hans v. Emperor. 

1938 A.M.L.J. 113. 

- S. 112 —Order under — Scope — If can ex¬ 
ceed information given under S. 107. 

It is doubtful how far an order under S. 112, 
Cr. P. Code, can properly exceed the informa¬ 
tion given under S. 107. {Davis, J.C. and Weston, 
J.) Jasoda Lekhraj v. Emperor. I.L.R. (1939) 
Kar. 662=182 I.C. 698=12 R.S. 31=40 Cr.L.J. 
703=A.I.R. 1939 Sind 167. 

- S. 112 —Preliminary order — Contents. 

S. 112, Cr. P. Code, does not contemplate that 
the allegations of fact constituting the information 
should be embodied in the preliminary order. It 
is meant to intimate to the party the general 
nature of the case against him to give him an 
idea as to what the witnesses would testify against 
him. It need not contain more than an indication 
of the particular offence which is sought to be 
prevented. {Niyogi, J.) Jagannatha Prasad 
Verma v. Emperor. 189 I.C. 74=13 R.N. 39= 
■41 Cr.L.J. 713=1940 N.L.J. 31=A.I.R. 1940 
Nag. 134. 

- Ss. 112, 114 and 115 —Action under S. 112 

—Fopn of order — Procedure. 

No action under S. 112 should be taken without 
a further enquiry apart from the allegations in 
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the complaint. An order under S. 112 must set 
out the substance of the information received. A 
mere printed form is hence inappropriate. After 
drawing up an order under S. 112, a summons 
should be issued accompanied by a copy of the 
order. (D. R. Norman.) Pet Ram v. Dava 
Chand. 1937 A.M.L.J. 57. 

-Ss. 114 and 11 5—Procedure under. Sec 

Cr. P. Code, Ss. 112, 114 ami 115. 1937 A.M.L.J. 

57. 

-S. 117 —Applicability and scope — Attempt 

to abet or abetment of forgery — Order—Order 
under section — Legality. 

An order under S. 117 is in the nature of an 
interim order and must be of a kind which could 
be made in a permanent order in the proceedings. 
The temporary order must be capable of direct 
relation to the application under Ss. 107, 108, 109 
and 110 on which the proceedings arc based and 
it is not intended to apply to an offence that has 
no relation whatever to the object of the proceed¬ 
ings under the Criminal Procedure Code, no rela¬ 
tion whatever to proceedings under Chap. 8. 
Therefore S. 117 could not be said to apply to an 
attempt to abet or the abetment of the offence of 
perjury. {Davis, J.C. and Weston, J.) Emperor 
v. Sumar. I.L.R. (1940) Kar. 494=A.I.R. 1940 
Sind 175. 

—--S. 117 (2)—“The manner hereinafter pres¬ 

cribed for copducting trials and recording evi¬ 
dence in warrant cases”—Meaning of—If include 
right under S. 350 (1), proviso (a). See Cr. P. 
Code, S. 350 (1), Proviso (a). 1937 A.L.J. 373. 

-—Ss. 117 (2) and 107— Consent to furnish 

security—If amounts to plea of guilty. 

It depends upon the facts and circumstances of 
each case as to whether a consent to give security 
amounts to a plea of guilty. Where the persons 
proceeded against under S. 107, Cr. P. Code, 
clearly admitted in their joint written statement 
the allegations made against them and that they 
were willing to give security, and the Magistrate 
took further precautions and examined each of 
them separately and the reply given by each was 
that he admitted his guilt and was willing to give 
security and execute a bail-bond. 

Held, that this was itself evidence on which a 
magistrate could convict and it was really a plea 
of guilty and that, in the present case, there was 
a full enquiry as laid down in S. 117 (2), Cr. P. 
Code, in the manner directed in Ch. XX of the 
Code. {Thomas, J.) Dukhi v. Emperor. 166 
I.C. 850=9 R.O. 341=38 Cr.L.J. 302=1937 A. 
Cr.C. 31=1937 O.L.R. 62=1937 O.W.N. 133= 
A.I.R. 1937 Oudh 289. 

—-- S. 117 (4)— Scope and effect—Charge 

wider S. 110 (f)— Evidence of getieral repute — 
Sufficiency for action being taken—Police evidence 
—A d mis sibil i ty. 

In view of proviso 4 to S. 117 of the Cr. P. 
Code, a finding in regard to a charge under S. 110 
(/) of the Code can be based on evidence of 
general repute of the person proceeded against. 
The section does not say in what manner evidence 
is to be given. The evidence of police witnesses 
with regard to the general repute of the person 
proceeded against is not inadmissible. The ques¬ 
tion as to what is .a man’s reputation is a question 
ofjfact and may be spoken to by any one who 
knows what his general imputation is. ( Burn and 
V enkataramana Rao, JJ.) Maila Rai v. 
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Emperor. I.L.R. (1938) Mad. 720=1938 M.W. 
N. 313=47 L.W. 428=177 I.C. 586=11 R.M. 
351 = 1938 M.Cr.C. 133=39 Cr.L.J. 898=A.I.R. 
1938 Mad. 591. 

-- S. 117 (4)— Construction and scope — 

When to be availed for—Exceptional circum- 
stances—If to be proved. 

S. 117 (4), Cr. P. Code, ought not to be inter¬ 
preted as if it laid down a general rule of evi¬ 
dence for every s ecurity case. It is really an 
exception to the general rule of evidence that 
every man is presumed not to be a criminal or 
offender until he has been found guilty by a com¬ 
petent Court, and like all exceptions, ought to be 
sparingly used and only in exceptional circum¬ 
stances. ( Newsam, J.) Rathinam Pillai In 
re. 172 I.C. 866=10 R.M. 498=39 Cr.L.J. 230 
=1937 M.Cr.C. 298=46 L.W. 858=1937 M.W. 
N. 1065=A.I.R. 1938 Mad. 35=(1937) 2 M.L 
J. 749. 

- S. 117 (5)— “Associated together in the 

matter under inquiry”—Meaning of—Joint inquiry 
of two or more persons—When justified. 

Where two or more persons have not been asso¬ 
ciated together in all the matters under inquiry, 
it is not only not just, but it is not legal to deal 
with them together in the same inquiry under 
S. 117 (5), Cr. P. Code. A joint inquirj' is out 
of the question when one charge at least is that 
two persons are so desperate and dangerous as to 
render their being at large without security hazar¬ 
dous to the community. There certainly cannot 
be any such intimate connection between two indi¬ 
viduals in regard to their characters as render 
them liable to a joint inquisition. ( Newsam, J.) 
Rathinam Pillai, In re. 172 I.C. 866=10 R. 
M. 498=39 Cr.L.J. 230=1937 M.Cr.C. 298=46 
L.W. 858=1937 M.W.N. 1065=A.I.R. 1938 
Mad. 35= (1937) 2 M.L.J. 749. 

- S. 118— Order under—Contents of — Seve¬ 
ral accused persons—Self-contained order show¬ 
ing that the case of each suspected person is con¬ 
sidered separately—If necessary. 

The proceedings in which suspected persons can 
be sent to prison on evidence on which they would 
not ordinarily be convicted if charged with a 
substantive offence in a Criminal Court are serious 
proceedings and require to be dealt with quite as 
carefully as cases where accused persons are 
charged in the ordinary way with substantive 
offences in the Criminal Courts, and where in manj r 
cases the consequences are not so serious to the 
persons charged. For instance, it is only fair that 
the case of each suspected person should be con¬ 
sidered separately by the learned Judge It is 
true that under the provisions of S. 117 (5), Cr. 
P. Code, where two or more persons are asso- 
ciated together in the matter under inquiry, they 
may be dealt with in the same inquiry, but that 
does not mean that the case of each person con¬ 
cerned need not be separately considered. Justice 
demands that where a person may be committed 
to prison for three years on evidence of general 
repute, his case should be considered separately 
even if he be associated with other persons in the 
matter under inquiry in the same inquiry. S. 367 
(6) makes an order under S. 118 a judgment, and 
thereby by analogy an order under S. 118 must 
be self-contained. It must show that the Court 
has considered the evidence against each of the 
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suspected persons and has found that the evidence 
proves the case against each of the suspected 
persons individually. (Davis, J.C. and Mehta, 
A.J.C.) Ghousbux v. Emperor. 30 S.L.R. 382 

fi^J^-c?. 27 ^ 38 CrX -J- 363=9 R - S - 173=A. 

I.R. 1937 Sind 26. 

”—"”S. 118—Order under—Contents of. See 
Cr. P. Code, Ss. 109, 118 and 123. A.I.R. 1936 
Nag. 265. 


-S. 118 —Starting point. 

The order under S. 118, Cr. P. Code, though 
restricted in its contents by order under S. 112, is 
the operative order and time runs from the order 
passed under S. 118, and not from the order 
passed under S. 112. The order under S. 118 is 
not suspended during the time spent on bail; a 
fortiori it will not be suspended during the time 
spent in prison if suspect be not on bail. (Davis, 
J.C. and Mehta, A.J.C.) Ghousbux v. Emperor. 
30 S.L.R. 382=167 I.C. 227=38 Cr.L.J. 363= 
9 R.S. 173=A.I.R. 1937 Sind 26. 


-—Ss. 118 and 120 (1) and 123 —Order for 

security against suspect undergoing imprisonment 
for substantive offence—Period of security—Date 
of comm encem en t. 

When a suspected person against whom an order 
for security under S. 118, Cr. P. Code has been 
passed, is undergoing imprisonment for a sub¬ 
stantive offence, the period for which the security 
is required commences not from the date of the 
order for security, but from the date of the expi¬ 
ration of the sentence which the suspect is under¬ 
going for the offence. (Davis, J.C. and Mehta, 
A.J.C.) Emperor v. Lashkaro. 31 S.L.R. 409 
= 170 I.C. 676=38 Cr.L.J. 961=10 R.S. 71=A. 
I.R. 1937 Sind 203. 


-Ss. 118 and 424—Appeal against order 

under S. 118—Judgment of appellate Court—Con¬ 
tents of. See Cr. P. Code, Ss. 424 and 118. A. 
I.R. 1937 Sind 26. 

—-S. 119 —Order of discharge under — Revi¬ 

sion—Interference by High Court — Grounds. 

The proceedings under Ch. 8 are serious pro¬ 
ceedings and are not to be lightly dealt with. The 
proceedings should be taken with great care and 
caution only when the public interest compels. 
Where there is no reason to suppose that the 
Magistrate passing an order discharging the 
accused person under S. 119 is not a careful and 
responsible Magistrate who does not know his 
charge, and where he has seen the witnesses and 
heard what they have to say and has come to the 
conclusion that the case against the suspected 
persons is unworthy of credit and that the evidence 
should be believed, the High Court will not inter¬ 
fere. (Davis, J.C. and Mehta, A.J.C.) Emperor 
v. Alt Mahomed. 165 I.C. 950=9 R.S. 114=38 
Cr.L.J. 117=1936 Cr.C. 1099=A.I.R. 1936 Sind 
243. 


—-S. 120 —Commencement of period of secu¬ 

rity—Stay of order to furnish security pending 
appeal—Dismissal of appeal. 

Where the operation of an order to furnish 
security is stayed pending the decision of an 
appeal therefrom, and the appeal is ultimately dis¬ 
missed, the date of commencement of the period 
for which security is required, is the date of the 
decision in appeal, possibly after deduction of the 
time between the order of the Magistrate and the 
order of the appellate Court. ( Hamilton, J.) 
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Abdus Sattar v. Emperor. 1938 O.A. 566=1938 
O.W.N. 676=11 R.O. 7=1938 A.Cr.C. 54=1938 
O.L.R. 355=176 I.C. 948=39 Cr.L.J. 831=A. 
I.R. 1938 Oudh 195. 

---S. 120 (1)— Scope—Order under S. 118 

against suspect two days after conviction under 
S. 44, I. P. Code—Period of security — Compu¬ 
tation of—Starting point—Order against same 
person under S. 123 (2) and (3)— Effect. 

A suspected person was convicted of an offence 
under S. 411, I. P. Code, on 2-6-1936. Two days 
later, i.c., on 4-6-1936, an order was passed against 
him under S. 118, Cr. P. Code. On the same day 
an order was passed against him under S. 123 (2), 
Cr. P. Code, by the Sub-Divisional Magistrate. 

Held, that under S. 120 (1), Cr. P. Code, the 
period for which security was to be given should 
commence from the date of the expiration of the 
sentence under S. 411, I. P. Code, which the 
suspect was then undergoing and not from 4 - 6 - 
1936 on which the order under S. 118, Cr.P. Code, 
was passed against him; the fact that an order 
under S. 123 (2) was passed on the same day did 
not affect the case. 

Held further, that S. 120 ( 1 ) referred to orders 
passed under S. 106 or 118, and was not affected 
in its operation by the orders of Sessions Judge 
under S. 123 (3). (Davis, J.C. and Mehta, A.J. 
C.) Emperor v. Lashkaro Gulsher. 170 

I. C. 676=38 Cr.L.J. 961 = 10 R.S. 71=31 S.L.R. 
409=A.I.R. 1937 Sind 203. 

-S. 121— Bond by surety for keeping the 

peace — Breach — Forfeiture — Considerations — 
Reasons for taking of bond — Relevancy. 

Once a bond has been taken for good behaviour, 
the reasons leading up thereto are no longer rele¬ 
vant when there is a breach of the bond. What 
amounts to a breach of the bond is laid down in 
S. 121 without any ambiguity. 15 P. R. 1913 (Cr.), 
Diss. 10 P.R (Cr.) 1915, Approved. (Middleton, 

J. C. and Almond, A.J.C.) Ghulam Hassain v. 
Emperor. 160 I.C. 631 = 37 Cr.L.J. 342=8 R. 
Pesh. 122=A.I.R. 1936 Pesh. 16. 

—--S. 122— Acceptance of sureties without en¬ 

quiry—Power of Magistrate. 

There is a procedure laid down which is to be 
followed by the Magistrate in rejecting a surety. 
But there is nothing to prevent him from accepting 
persons, with whom he is satisfied, as sureties 
without any sort of enquiry or examination of 
witnesses on oath. •( Cunliffe and Henderson, JJ.) 
Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Azizar Rahaman. 41 C.W. 
N. 415=168 I.C. 716=9 R.C. 873=38 Cr.L.J. 
635=A.I.R. 1937 Cal. 233. 

-S. 123—Construction and Scope—Im¬ 
prisonment in default—Order of—Legality- 
Nature of imprisonment awardable in case of fai¬ 
lure to give security. See Cr. P. Code, Ss. 109, 
118 and 123. A.I.R. 1936 Nag. 265. 

-S. 123 —Imprisonment under—Calculation 

of period—Period on bail—If to be taken into 
account. 

The period for which a person ordered to give 
security under Ch. VIII of the Cr. P. Code, re¬ 
mains on bail should not be excluded from the 
period of imprisonment he is sentenced to serve 
in default of furnishing security. (Davis, J.C. 
and Mehta, A J.C.) Emperor v. Kadu. 29 S.L. 

Q. D .—156 
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R. 353=164 I.C. 576=9 R.S. 49=37 Cr.L.J. 
1003=1936 Cr.C. 802=A.I.R. 1936 Sind 125. 

--S. 123— Reference under—Power of Judge 

to decide fitness of sureties. 

A Judge hearing a reference under S. 123, Cr. 
P. Code, has no jurisdiction to decide who are fit 
persons to give the security demanded. It is 
primarily the duty of the Magistrate to deal with 
the question of the acceptance of the sureties. 
(Cunliffe and Henderson, JJ .) Superintendent 
and Remembrancer of Legal Affairs, Bengal v. 
Azizar Rahaman. 168 I.C. 716=9 R.C. 873= 
38 Cr.L.J. 635=41 C.W.N. 415=A.I.R. 1937 
Cal. 233. 

-S. 123 ( 1 )—Suspected person in prison at 

time of order under S. 118— Commencement of 
period of security—Proper order. 

S. 123 (1) does not contemplate that when a 
suspected person is in prison when the order under 

S. 118, Cr. P. Code, against him is passed he should 
be released from prison on the expiration of the 
sentence in order that he may find his sureties. 
He can, if it is possible for him to do so, furnish 
security while he is in prison undergoing his sen¬ 
tence of imprisonment; and he can, if he cannot 
furnish security before the expiration of 
his sentence, furnish security on the expi¬ 
ration of his sentence or at any time 
during the period for which he is com¬ 
mitted to prison in default. Therefore when the 
suspected person is already undergoing imprison¬ 
ment for a substantive offence at the time an order 
under S. 118 has to be passed, the proper order 
that should be passed is that the period for which 
the suspect is required to give security shall com¬ 
mence from the date of the expiration of the sen¬ 
tence of imprisonment he is then undergoing and 
not merely an order detaining him in prison for a 
certain period on his failure to furnish security. 
(Davis, J.C. and Mehta, A.J.C.) Emperor v. 
Hussein Allahding. 31 S.L.R. 412=171 I.C. 
61=38 Cr.L.J. 1014=10 R.S. 86 =A.I.R. 
1937 Sind 204. 

—-S. 123 (3)— Order under, passed by Ses¬ 

sions Judge confirming Magistrate's order — 
Effect of. 

When an order has been passed by a Sessions 
Judge under S. 123 (3), Cr. P. Code, the order 
that is then in force is the order of the Sessions 
Judge and not the order of the Magistrate; and 
though it is often the case that Sessions Judges in 
passing orders under S. 123 (3), Cr. P. Code, con¬ 
firm, for reasons given, the Magistrate’s order and 
the use of the word ‘confirm’ is misleading never¬ 
theless, the order passed under S. 123 (3) must be 
deemed the order of the Sessions Judge, and the 
order in operation, overriding the order of the 
Magistrate. (Davis, J.C. and Mehta, A.J.C.) 
Emperor v. Lashkaro. 31 S.L.R. 409=170 I.C. 
676=38 Cr.L.J. 961=10 R.S. 71=A.I.R. 1937 
Sind 203. 

--S. 132— Scope—Police officers acting under 

Ch. 9— Bar to prosecution of. 

S. 132, Cr. P. Code, is a bar to the prosecution 
of police-officers purporting to act under Ch. 9 
of the Code without the sanction of the Local 
Government. It is not necessary that the accused 
(i.e., police-officers) should prove the existence of 
an unlawful assembly. (King, J.) Elay a Pillai 
v. Arulanandan Pillai. 1937 M.W.N. 1243. 
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- S. 133 — Applicability—Case where immi¬ 
nent breach of peace is apprehended. 

S. 133 is confined to certain matters which are 
specifically mentioned therein and cannot be 
brought into play to govern or control other mat¬ 
ters which are quite extraneous to it and it is 
nowhere contemplated by the section that it would 
govern cases where an imminent breach of peace 
is apprehended. (Din Mohammad, J.) Mirza 
Mohammad Ashraf v. Emperor. 18 Lah. 303= 
39 P.L.R. 863=171 I.C. 941=10 R.L. 250=39 
Cr.L.J. 13=A.I.R. 1937 Lah. 101. 

- S. 133 — Applicability — Long-standing 

obstruction. 

S. 133, Cr. P. Code, is not intended for long¬ 
standing obstruction but for an unlawful obstruc¬ 
tion lately built, in a public place. Action under 
the section can be taken only on proof of urgency 
or imminent danger to the public interest. The 
fact that an obstruction has been allowed to stand, 
without objection, in a public place for many 
years itself indicates that there is no such urgency 
or imminent danger to the public interest. The 
existence of a long-standing obstruction cannot, 
therefore, without proof of something having 
recently happened, be considered to be a “public 
nuisance.” (Young, C.J. and Tek Chand, J.) 
Emperor v. Tulsi Ram. I.L.R. (1939) Lah. 381 
—40 P.L.R. 492=176 I.C. 669=11 R.L. 225 
=39 Cr.L.J. 775= A.I.R. 1938 Lah. 523. 

-S. 133— Applicability — Long-standing obst¬ 
ructions. 

S. 133 is not intended for the removal of long¬ 
standing obstructions but for unlawful obstruc¬ 
tions lately built on public places. Where a road 
has been recently constructed and there is obstruc¬ 
tion to the road of branches of trees alongside, 
the obstruction can be held to be a recent one, 
even though the trees in dispute have been in exis¬ 
tence for a number of years. If, however, the 
road was constructed several years ago, then it 
cannot be said that the trees that have stood along¬ 
side this road for a number of years constitute a 
new obstruction. (Abdul Rashid, J.) Consoli¬ 
dation Co-operative Society v. Har Gobind. 183 
I.C. 292=12 R.L. 106=40 Cr.L.J. 758=42 
P.L.R. 219=A.I.R. 1939 Lah. 276. 

- S. 133 — Applicability—Nuisance ceasing to 

exist—Order if can be made absolute. 

S. 133 applied to existing nuisance and not to 
nuisance which is likely to arise in future. Where 
the nuisance complained against has ceased to 
exist, an order under S. 133 should not be made 
absolute. (Vartna, J.) Kalyan Mul Mathur 
v. Emperor. 165 I.C. 542=37 Cr.L.J. 1159=9 
R.P. 186=3 B.R. 69=1936 Cr.C. 948 (2)=A.I. 

R. 1936 Pat. 577. 

- S. 133 —Discretion of Magistrate—Right 

of private person to insist on order under section 
—Refusal by Magistrate — Remedy. 

Whether or not an order should be passed under 

S. 133, Cr. P. Code, is a matter of discretion for 
the Magistrate and no private person- has a right 
to insist that a Magistrate shall pass such an order. 

If the Magistrate does not choose to pass an order 
under the section, the remedy of the aggrieved 
party is normally in the Civil Court. (Allsop, J.) 
Ali Ahmad v. Emperor. 172 I.C. 642=10 R.A. 
406=1937 A.W.R. 866=1937 A.Cr.C. 165= 
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1937 A.L.J. 903=1938 All.L.R. 10=39 Cr.L. 
J. 148=A.I.R. 1937 All. 785. 

--S. 133— Jurisdiction of Magistrate under — 

Carrying on business by butchers in a locality — 
Order prohibiting—If justified. 

No length of enjoyment can legalise a public 
nuisance involving actual danger to the health 
of the community. Where the carrying on of a 
business becomes injurious to the health and physi¬ 
cal comfort of the community in a particular loca¬ 
lity and is found to be a nuisance, a Magistrate 
has jurisdiction under S. 133, Cr. P. Code, to make 
an order prohibiting the carrying on of the busi¬ 
ness. When people choose to live in a well- 
ordered society, their personal liberties are often 
curtailed in the interest of the public at large, as 
the health of the public must be considered to be 
of paramount importance. An order -directing 
certain butchers to close the business of slaughter¬ 
ing animals and selling beef and meat in their 
respective houses was upheld on the ground that 
there was bad smell causing a complete nuisance 
to the inmates of a school and the public in the 
neighbourhood. (Monohar Lall arid Chatterji, 
JJ.) Maksood Ali v. President, Union Board. 
17 Pat. 669=180 I.C. 852=5 B.R. 505=11 R. 
P. 549 (2)=40 Cr.L.J. 516=1939 P.W.N. 95= 
20 Pat.L.T. 288= A.I.R. 1939 Pat. 183. 

-S. 133— Magistrate ordering party to re¬ 
move obstruction or appear before him—Party 
appearing before him—Power of Magistrate to 
send case to another Magistrate for disposal. 

Where a Magistrate orders under S. 133 a per¬ 
son causing obstruction or nuisance either to 
remove the nuisance or to appear before him, and 
to move to have the order set aside or modified, 
and the parties so appear before him, it is incum¬ 
bent on him to proceed with the case himself and 
he has no power to send it at that stage for dis¬ 
posal to another Magistrate. (Blacker, J.) 
Umrao Singh v. Kanwar Lal. 175 I.C. 517= 

10 R.L. 733=39 Cr.L.J. 603=A.I.R. 1938 
Lah. 323. 

-S. 133— Old encroachment — Proceeding, if 

justified. 

If an encroachment is held by the Magistrate to 
be a recent one, proceedings under Chapter X, Cr. 

P. Code, would be perfectly valid. If, however, 
it is discovered that the obstruction is an old one, 
such proceedings would not be justified. (Abdul 
Rashid, J.) Nanumal v. Emperor. 184 I.C. 
352=12 R.L. 211=40 Cr.L.J. 933=41 P.L.R. 
515= A.I.R. 1939 Lah. 452. 

-S. 133— Order under—Duty of Magistrate. 

An order under S. 133 without any inquiry 
whether the obstruction in dispute amounted to a 
nuisance under S. 133 is improper. An inquiry 
should be made into these matters before passing 
any orders under S. 133. (Abdul Rashid, /.) 
Consolidation Co-operative Society v. Har 
Gobind. 183 I.C. 292=12 R.L. 106=40 Cr.L.J. 
758=42 P.L.R. 219=A.I.R. 1939 Lah. 276. 

-S. 133— Order under—If an injunction. 

A conditional order under S. 133 does, not 
amount to injunction. (Stone, CJ. and Vnnan 
Bose, J.) Hargovind Dullabh Jiwan Kika- 
bhai Rahimtullah. I.L.R. 1938 Nag. 348=i/o 
I.C. 257=11 R.N. 45=A .I.R. 1938 Nag. 84. 
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——S. 133 —Power to direct removal of ob¬ 
struction in public pathway. See Cr. P. Code, Ss. 
147 (2) and 133. 1938 N.L.J. 139. 

-S. 133 —Proceedings tender—Procedure to 

be observed by Magistrate—Durden of proof — 
Omission to observe proper procedure — Effect. 

The procedure to be observed by Magistrates 
under Ch. X, Cr. P. Code, is that when an order 
under S. 133 has been made with reference to an 
obstruction in a public way, if the person to 
whom the order has been addressed appears be¬ 
fore the Magistrate, the later must, before pro¬ 
ceeding to the inquiry contemplated by Ss. 137 and 
138, question the person as to whether he denies 
the existence of any public right in respect of the 
way or place. At this stage it is clearly for the 
person proceeded against to adduce evidence in 
support of his denial; and the Magistrate ought 
to record a finding whether the existence of a 
public right is denied by that person or not, and 
if it is denied, whether there lias been produced 
or not reliable evidence in support of such denial. 
If he docs not deny the existence of a right of 
way, or if there is no reliable evidence in support 
of the denial, the Magistrate must then proceed 
to the inquiry contemplated by Ss. 137 and 138; 
and in this inquiry, it is for the Crown to lead evi¬ 
dence, and for the person proceeded against to 
answer it. The omission to observe this proce¬ 
dure must frequently lead to pitfalls and errors, 
which render the order passed liable to be set 
aside. ( Rowland, J.) Emperor v. Rac.hunanda 
Saran Das. 165 I.C. 942=9 R.P. 234=38 Cr. 
L.J. 29=3 B.R. 107=17 Pat.L.T. 791 = 1936 P. 
W.N. 926=1936 Cr.C. 1070=A.I.R. 1936 Pat. 
639. 

-S. 133— Procedure—Tzvo proceedings side 

by side with regard to practically same subject 
matter — Propriety. 

Quaere. —It is doubtful if a Magistrate can 
continue two proceedings under S. 133 side by 
side with regard to practically the same subject- 
matter because the danger is that by this proce¬ 
dure a Magistrate may get a chance of reviewing 
an order which he has already passed. Such pro¬ 
cedure is not contemplated by the Cr. P. Code. 

( Partna, J .) Kalyan Mul Mathur v. Em¬ 
peror. 165 I.C. 542=37 Cr.L.J. 1159=9 R.P. 
186=3 B.R. 69=1936 Cr.C. 948 (2)=A.I.R. 
1936 Pat. 577. 

-S. 133— “Public right”—Right of cultiva¬ 
tors, numbering about 60, in a village to use water 
of channel for irrigation of lands—If public right. 

Though the word “public” is not defined in the 
Cr. P. Code, the definition of the word given in 
the Penal Code, has to be adopted, and it in¬ 
cludes any class of the public or any community. 
A right claimed by a certain number of cultiva¬ 
tors in a village, numbering about 60, to use the 
water of a reservoir flowing through a channel for 
irrigating their lands cannot be said to be a public 
right. It is clearly a private right vested only in 
a selected number of persons. ( Noor and Varma, 
JJ.) . Harnandan Lal v. Rampalak Mahto. 18 
Pat. 76=1939 P.W.N. 346=184 I.C. 47=12 R.P. 
212=6 B.R. 6=40 Cr.L.J. 837=20 Pat.L.T. 
748= A.I.R. 1939 Pat. 460. 

-S. 133 —“Public right”—Test of. 

Noor, J. —The best criterion of a public right 
is to see whether the right claimed is vested in 
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such a large number of persons as to make them 
unascertainable and to make them a community or 
class. 

Parma, J. —A public right floes not depend upon 
the number of individuals who enjoy it. It is, 
generally speaking, that which must be enjoyed by 
members ot the general unascertained mass of 
the public. (Noor and Parma, JJ.) Hahnan- 
dan Lai. v. Kampalak Mahto. 18 Pat. 76= 
1939 P.W.N. 346=184 I.C. 47 = 12 R.P. 212= 
6 B.R. 6=40 Cr.L.J. 837=20 Pat.L.T. 748= 
A.I.R. 1939 Pat. 460. 

-S. 133— Resort to proceedings under — 

JVhen justified—Nature of proceedings under 
Chapter X. 

Where certain mills have been working under a 
licence from the Municipality, for a number of 
years, it would not be proper to have recourse to 
the provisions of Chapter X of the Cr. P. Code. 
The proceedings under Chapter X are of a sum¬ 
mary nature and intended to enable Magistrate to 
deal with cases of emergency and not intended to 
enable a complaint to obtain, by having recourse 
to this chapter, relief which he should seek in the 
Civil Court. (Rad ha Krishna, J.) Kedar 
Nath v. Satish Chandra. 15 Luck. 140 = 12 

R. O. 143=184 I.C. 754=1939 A.W.R. (C.C.) 
252=1939 O.L.R. 653=1939 O.W.N. 966=1940 
A.Cr.C. 1=41 Cr.L.J. 99=A.I.R. 1940 Oudh 75. 

---S. 133— Scope — Order under—If can be 

claimed by part as of right—Discretion of Magis¬ 
trate. 

A private person has not a right to insist that 
a Magistrate shall pass orders under S. 133, Cr. 
P. Code. Whether such orders should be passed 
is a matter of discretion for the Magistrate. If 
he does not choose to interfere, the party aggriev¬ 
ed has his normal remedy in the Civil Court. 
(Allsop, J.) Sibte Husain v. Emperor. 172 
I.C. 642=10 R.A. 406=1938 All.L.R. 10=39 
Cr.L.J. 148=1937 A.L.J. 903=1937 A.W.R. 
866=1937 A.Cr.C. 165=A.I.R. 1937 All. 785. 

-Ss. 133, 137 and 142— Scope and effect of 

— Proceedings under S. 133— Order under S. 142 
complied with — Subsequent order under S. 137— 
Competency of. 

It is no doubt true that an order under S. 137, 
Cr. P. Code, can only be made when there is 
existing obstruction or nuisance, and cannot be 
made in respect of some future nuisance. But the 
fact that a magistrate has, in a proceeding under 

S. 133 of the Code, passed an order under S. 142 

directing the removal of an obstruction which 
has been complied with, does not preclude him 
from making a final order under S. 142, in the 

same proceeding. Ss. 133, 137 and 142, taken 

together, clearly mean that the magistrate, in spite 
of making an order under S. 142, is intended to 

proceed with the case and make a final order 

under S. 137 of the Code. (Lort JViliams and 
Cunliffe, JJ.) Rebati Mohan Bose v. Chattal 
Chandra Sen. 166 I.C. 221=9 R.C. 490 (1)= 

38 Cr.L.J. 173=63 C.L.J. 5=1936 Cr. C. 954 
(1)=A.I.R. 1936 Cal. 692. 

-;-Ss. 133, 137 (3)— Order absolute without 

taking evidence — Legality. 

A Magistrate is not justified in making an order 
under S. 133 absolute without taking the evidence 
pf witnesses produced by the party against whom 
it is passed. (Parma, J.) Kalyan Mul Mathur 
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v. Emperor. 165 I.C. 542=37 Cr.L.J. 1159=9 
R.P. 186=1936 Cr.C. 948 (2)=3 B.R. 69=A.I. 

R. 1936 Pat. 577. 

-Ss. 133, 137 and 139-A— Issue of condi¬ 
tional order under S. 133— Procedure to be fol¬ 
lowed thereafter. 

Where a Magistrate has issued a conditional 
order as required by S. 133, Cr. P. Code and 
the part}' to whom notice was issued appeared 
but did not deny the existence of a public way, 
it is clearly incumbent on the Magistrate under 

S. 139-A to question the party and if he denied 
the right to proceed to enquire into the matter. 
The first stage is prescribed by S. 139-A and 
after complying with it only, should the Magis¬ 
trate commence the second stage of enquiry as 
provided by S. 137. (Mulla, J.) Mt. Chunni 
v. Emperor. 178 I.C. 742=11 R.A. 335=40 Cr. 
L.J. 143=1938 All.L.R. 904=1938 A.W.R. (H. 
C.) 640 = 1938 A.Cr.C. 105=1938 A.L.J. 1013= 
A.I.R. 1938 All. 653. 

-Ss. 133 and 138-A (1)— Procedure under 

—Duty of Magistrate—Person proceeded against 
denying public right of way—Magistrate making 
local inspection and examining witnesses for appli¬ 
cant and the amin and making order absolute 
without further inquiry — Legality. 

An application was filed by the counter peti¬ 
tioner against the petitioner under S. 133, Cr. P. 
Code, alleging that the latter had obstructed a 
public pathway. The Magistrate issued notice 
upon him to show cause. The petitioner appeared 
and denied the existence of any public right, that 
is to say, that the plot was ever a public pathway. 
Instead of inquiring into the matter, the Magis¬ 
trate visited the spot and examined witnesses for 
the counter petitioner who had put the law in 
motion and then examined the remaining witnesses 
twelve days later, including an amin who had been 
deputed to examine the alleged obstruction after 
comparison with the Survey Map and the record- 
of-rights. Without any further proceedings, he 
made the order absolute at once. 

Held, the Magistrate ought to have found 
whether there was any reliable evidence in sup¬ 
port of the denial of the petitioner of any public 
right and thereupon either to have stayed the 
proceedings altogether or on finding there was no 
such evidence to have proceeded as laid down in 
S. 137 or 138 as the case might require; the order 
passed without making the enquiry enjoined under 
S 139-A (1) was ultra vires and must be set aside. 
(Macpherson, J.) Narsingh Narain v. Ramesh- 
war Singh. 163 I.C. 402=9 R.P. 1 (2)=37 Cr. 
L T 846 (1)=17 Pat.L.T. 399=1936 P.W.N. 
332-1936 Cr.C. 560=A.I.R. 1936 Pat. 360. 

- Ss 133 and ^-Applicability-Applica¬ 
tion for removal of latrine constructed near well 
used by public— Procedure—Inquiry under S. 139 
—Propriety of. 

Where certain persons apply for removal of a 
latrine constructed near a public well, on the 
ground that its continuance in the place would 
render the water of the well insanitary and unfit 
for use, and there is no denial on the part of the 
owner of the latrine of the existence of public 
right in the well and the atmosphere surrounding 
it, an inquiry under S. 139 is not feasible. S. 133 
applies to the case if the Magistrate thinks that 
the nuisance mentioned should be removed from 
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the public place, i.e., the well. (Macpherson, J.) 
Mahabir Prasad Chaudhuri v. Dhanushdhari 
Prasad Singh. 163 I.C. 514=9 R.P. 24=1936 
P.W.N. 358=1936 Cr.C. 641=A.I.R. 1936 
Pat. 409. 

--Ss. 133 and 139-A —Absence of condi¬ 
tional order—Failure to make enquiry under S. 
139-A—Final order — Legality. 

Where a Magistrate without making a condi¬ 
tional order under S. 133, Cr. P. Code, issued a 
notice calling upon the opponents to show cause 
why action under S. 133 should not be taken, and 
where the opponents appeared and denied the 
allegations and the Magistrate even then did not 
issue a conditional order, nor did he make an 
enquiry under S. 139-A but recorded evidence and 
passed what purported to be a final order res¬ 
training the opponents from committing the acts 
complained of it was held that the Magistrate had 
disregarded completely the procedure laid down 
by the Code and that it was impossible to justify 
the order. (Weston.) Chhitar Mal v. Sule- 
man. 1938 A.M.L.J. 4. 

-Ss. 133 and 139-A —Proceedings under 

S. 133— Production of evidence to show title to 
disputed land—Duty of Magistrate. 

Where in proceedings under S. 133, Cr. P. Code, 
the party concerned produces documentary evi¬ 
dence to prove title to the land in dispute, and it 
could not be said that their contention is frivolous, 
it is obviously a matter which can only properly 
be decided by a competent Civil Court and hence 
the proceedings ought to be stayed under S. 139-A. 
(Allsop, J.) Kundan Lal v. Emperor. 180 I.C. 
495=11 R.A. 465=1939 A.Cr.C. 31=40 Cr.L.J. 
375=1939 A.W.R. (H.C.) 71=A.I.R. 1939 
All. 187. 

-S. 135 — Burden of proof—Party against 

whom conditional order is passed—Duty of in 
shoiving cause. 

It is not correct to hold that the person against 
whom a conditional order has been made has the 
burden of proof on him under S. 135, Cr. P. 
Code. He has only to show cause in respect of 
the matters complained of. (Broomfield and 
Macklin, JJ.) Emperor v. Rameshwar Narayan. 
180 I.C. 511=11 R.B. 301=40 Cr.L.J. 444=41 
Bom.L.R. 84=A.I.R. 1939 Bom. 92. 

-S. 137 —Duty of Court—Final order — Con¬ 
dition precedent to making of — Evidence—Burden 
of proof—Result of local inspection — Ex parte 
statements forming basis of conditional order — 
Relevancy. 

Any information or ex parte statements on 
which a conditional order was passed under S. 133, 
Cr. P. Code, are not relevant in considering 
whether the final order under S. 137 is a legal 
and proper one. The Court is only concerned 
with the evidence which was given at the inquiry. 
Nor can a final order be legally based on the re¬ 
sult of a local inspection by the Magistrate, ihe 
Magistrate under S. 137 has to take evidence as 
in summons case; the complainant has to make 
out a pruna facie case; in other words he 
produce before the Court legal evidence wnic 
would justify a finding that what is comp am 
of amounts to a public nuisance. £ 

and Macklin , JJ.) Emperor v Rameshwar 

Narayan. 180 I.C. 511=11 R.B. 301=40 Cr. 
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L.J. 444=41 Bom.L.R. 84=A.I.R. 1939 Bom. 
92. 

——S. 137 —Order under—Conditions of lega¬ 
lity — Failure to make enquiry under S. 139 -A (1) 
— Effect. 

Where a person against whom proceedings are 
started under S. 133, appears and denies the exis¬ 
tence of any public right of way, it is incumbent on 
the Magistrate before proceeding under S. 137 or 
138 to inquire into the matter and proceed in ac¬ 
cordance with S. 139-A (1). An order under S. 
137 passed without making the inquiry enjoined 
by S. 139-A (1) is illegal and cannot stand. 

(Macpherson, J .) Narsingh Narain v. Ramesh- 
war Singh. 163 I.C. 402=37 Cr.L.J. 846 (1) 
=9 R.P. 1 (2) = 17 Pat.L.T. 399=1936 P.W.N. 
332=1936 Cr.C. 560=A.I.R. 1936 Pat. 360. 

-S. 137—Order under—When to be made— 

Prior order under S. 142 in case under S. 133— 
If precludes final order under S. 137. See Cr. P. 
Code, Ss. 133, 137 and 142. 63 C.L.J. 5. 

-S. 137 (3)— Liability to be set aside on j 

abatement of nuisance. 

An order under S. 137 (3) is not like an order 
under S. 144 which spends itself in 60 days. An 
order under S. 137, which is not good by reason of 
the nuisance having already abated should not be 
allowed to remain in force but should be set aside 
by the appellate Court, because, if allowed to re¬ 
main in force, it is apt to be used in case of future 
proceedings against the party, against whom it is 
passed. ( Varma, J.) Kalyan Mul Mathur v. 
Emperor. 165 I.C. 542=37 Cr.L.J. 1159=9 R. 
P. 186=1936 Cr.C. 948 (2)=3 B.R. 69=A.I.R. 
1936 Pat. 577. ! 

-Ss. 137 and 139-A— Public way — Denial 

by accused — Procedure. 

Under S. 139-A (2), proceedings under 

Chapter X, Cr. P. Code, are to be taken in two 
distinct stages. Where obstruction to the use by 
the public of any way is alleged and denied, the 
question to be decided at the threshold of the case 
is whether the denial of the existence of the public , 
right claimed is well founded. It is generally 
desirable that the Magistrate should record a 
definite finding in terms of S. 139-A (2). In any 
event, the Court and the parties should distinctly 
understand when the case enters on the second 
stage of the proceedings provided by S. 137, so 
that the evidence not of the preliminary character 
contemplated by S. 139-A (2) but such as is con¬ 
templated by S. 137 be produced. Where the 
entire proceedings were taken at one stretch, and 
the parties could not possibly understand where 
the enquiry under S. 139-A (2) terminated and 
that under S. 137 began, the final order of the 
Magistrate is liable to be set aside. ( Niamatullah, 

J •) Gangadhar Marwari v. Emperor. 161 I.C. 
309=37 Cr.L.J. 422=8 R.A. 723=1936 A.L.J. 
116=1936 A.Cr.C. 48=1936 A.W.R. 127=1936 
All.L.R. 251=1936 Cr.C. 178=A.I.R. 1936 A. 
150. 

-(as amended in 1923), Ss. 137 and 139-A 

— Applicability—Place of burial—Allegation of 
Public place — Order under S. 133— Opposite party 
pleading private possession of place—Proper pro¬ 
cedure—Order absolute — Legality—Jurisdiction to 
pass . 

A Sub-Divisional Magistrate passed a prelimi¬ 
nary order under S. 133, Cr. P, Code, relating to 
the burial at a certain place which was alleged by 
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the first party to be a public place; the second 
party appeared before the Magistrate and con¬ 
tended that the place in question was in their pri¬ 
vate possession and that the burial did not cause 
annoyance to any one. The Magistrate thereupon 
took evidence on both sides and on consideration 
of the evidence passed an order under S. 137, Cr. 
P. Code, making absolute the order passed by him 
under S. 133. 

Held, that the obvious procedure to follow 
under the circumstances was tiiat prescribed in 
S. 139-A, Cr.P. Code, that the order was totally 
without jurisdiction and must therefore be set 
aside. ( Pandrang Row, J.) Govjnda Goundan 
v. Ayi Goundan. I.L.R. (1939) Mad. 1030= 
183 I.C. 567=12 R.M. 316=40 Cr.L.J. 813 = 49 
L.W. 476=1939 M.W.N. 409=1939 M.Cr.C. 42 
= A.I.R. 1939 Mad. 465=(1939) 1 M.L.J. 649. 
-Ss. 137 and 139-A— Procedure. 

The Magistrate should hold an enquiry under 
S. 139-A first before proceeding under S.' 137, Cr. 
P. Code. ( Blacker, J .) Ata Mahomed v. Abdul 
Rahman. 39 P.L.R. 484=171 I.C. 279=10 R. 
L. 181 = 38 Cr.L.J. 1056=A.I.R. 1937 Lah. 676. 
—-S. 139 —Duty of Magistrate under — Drop¬ 

ping of proceedings—IVhcn justified—“Reliable 
evidence”—IP hat is. 

The law requires that the mere existence of 
reliable evidence in support of the denial of a 
public right is sufficient to stop the hands of the 
Magistrate from proceeding further with a case 
under S. 133, Cr. P. Code. The fact that the 
public right claimed does not exist at all is a 
stronger reason for dropping the proceedings. 

Varma, J .— If the evidence in support of the 
denial of the public right stands unrebutted, it is 
reliable evidence and the public nature of the right 
will be demolished. ( Noor and Varma, JJ.) 
Harnandan Lal v. Rampalak Mahto. 18 Pat. 
76=1939 P.W.N. 346=184 I.C. 47=12 R.P. 212 
= 6 B.R. 6=40 Cr.L.J. 837=20 Pat.L.T. 748 = 
A.I.R. 1939 Pat. 460. 

-S. 139-A— Denial of public way — Accus¬ 
ed producing Village records—Duty of Magistrate. 

A Magistrate passed a provisional order that 
one B should remove an unlawful obstruction from 
a public way. B denied that there was a public 
way at the place of the alleged obstruction and 
produced copies of village records which showed 
that the alleged obstruction was in certain plots 
which were recorded as being the property of 
B’s wife. There was also an order passed by a 
Magistrate on a previous occasion in similar pro¬ 
ceedings under S. 133 that no public way existed. 

Held, that it was the duty of the Magistrate to 
stay the proceedings until the matter of the exis¬ 
tence of the right of way had been decided by a 
competent civil Court. ( Allsop, J.) Emperor v. 
Batuk. 160 I.C. 889=37 Cr.L.J. 365=8 R.A. 
670 (1)=1936 A.W.R. 195 (2)=1936 A.L.J. 76 
= 1936 A.Cr.C. 52=1936 All.L.R. 191=1936 Cr. 
C. 140 (2)=A.I.R. 1936 A. 142. 

*-S. 139-A— Duty of Magistrate. 

It is the duty of the Magistrate to ask the 
person against whom an order is made under 
S. 133, Cr. P. Code, when he appears before him, 
whether he denies the existence of any public 
right in respect of the place in dispute. If he 
denies the existence of a public right, the Magis¬ 
trate before proceeding under S. 137 or S. 138, 
Cr. P. Code, ought to enquire into this matter. If 
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in such an enquiry, the Magistrate comes to the 
conclusion that there is some reliable evidence in 
respect of such denial he should stay the 
proceedings until the matter is decided bj' 
a competent Court. If, on the other hand, 
lie comes to the conclusion that the denial 
is not supported by any reliable evidence, 
he can proceed under S. 137 or 138, Cr. 
P. Code. ( Abdul Rashid, J.) Nanumal v. Em¬ 
peror. 184 I.C. 352~ 12 R.L. 211=40 Cr.L.J. 
933=41 P.L.R. 515=A.I.R. 1939 Lah. 452. 
- S. 139-A— Enquiry under — Duty of Magis¬ 
trate. 

The duty of a Magistrate under S. 139-A, Cr. P. 
Code, is merely to see whether the denial of the 
public right is frivolous or not, and it is not his 
business to decide whether the person who denies 
the public right had established the absence of 
such right. If such a person is able to produce 
some evidence which prima facie there is no reason 
to disbelieve, it is not for the Magistrate to 
examine evidence on the other side by way of 
rebuttal and so forth and attempt to arrive at 
some final decision. ( Allsop, J.) Mahommad 
Khalil v. Emperor. 58 All. 739=160 I.C. 854 
—37 Cr.L.J. 343=8 R.A. 657 (1)=1936 All. Cr. 
C. 99=1936 A.W.R. 182=1936 A.L.J. 75=1936 
Cr.C. 420=1936 All.L.R. 168=A.I.R. 1936 All. 
356. 

- S. 139-A— Filing of written statement — 

Failure to question opponent — Effect. 

When a written reply has been filed by the 
opponent, the mere omission of the Magistrate 
to question him as required by S. 139-A, Cr. P. 
Code, on points to which he had already replied, 
is not the omission of an essential formality justi¬ 
fying interference on a reference. (Weston.) 
Hanuman Das v. District Board Engineer, 
Ajmer. 1938 A.M.L.J. 2. 

—--S. 139-A — Magistrate — Meaning of. 

The Magistrate mentioned in S. 139-A must be 
the Magistrate before whom the person against 
whom the order is made is ordered to appear 
under the last sentence of S. 133 (1), Cr. P. Code. 

( Blacker, J.) Ata Mahomed v. Abdul Rahman. 

39 P.L.R. 484=171 I.C. 279=10 R.L. 181=38 
Cr.L.J. 1056= A.I.R. 1937 Lah. 676. 

■-S. 139-A— Object of—Person complaining 

of co)istruction—Right to demand inquiry. 

The provisions that an inquiry should be held 
under S. 139-A, Cr. P. Code, are intended to pro¬ 
tect the rights of a person against whom it is 
proposed to pass an order under S. 133, Cr. P. 
Code. They are not intended to enable any per¬ 
son complaining of a construction to compel the 
Magistrate to hold an inquiry into the rights of 
the parties concerned. ( Allsop, J.) Sibte 
Husain v. Emperor. 172 I.C. 642=10 R.A. 406 
= 1937 A.W.R. 866=1937 A.Cr.C. 165=1937 A. 
L.J. 903=1938 All.L.R. 10=39 Cr.L.J. 148= 
A.I.R. 1937 All. 785. 

— - S. 139-A— Object and scope of—Right of 

private party to ask for enquiry into rights of 
parties. 

The provisions in S. 139-A, as to the holding of 
an enquiry are intended to protect the rights of a 
person against whom it is proposed to pass an 
order under S. 133, Cr. P. Code, and are not 
intended to enable any private person complain¬ 
ing of a construction to compel a Magistrate to i 
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I hold an enquiry into the rights of the parties con¬ 
cerned. ( Allsop, J.) Ali Ahmad v. Emperor. 
172 I.C. 642=10 R.A. 406=1937 A.W.R. 866= 
1937 A.Cr.C. 165=1937 All.L.J. 903=1938 
All.L.R. 10=39 Cr.L.J. 148=A.I.R. 1937 All. 
785. 

-S. 139-A— Scope of enquiry under. 

The law does not contemplate the decision by 
a Magistrate, making a summary enquiry under 
Chap. X, Cr. P. Code, of any question of title 
upon weighing evidence produced on both sides. 
All that he is required to do under S. 139-A, Cr. 
P. Code, is to hold an enquiry merely to satisfy 
himself that there is or is not some prima facie 
evidence to support the evidence of the denial of 
the public right. (Mulla, J.) Mt. Chunni v. 
Emperor. 178 I.C. 742=11 R.A. 335=40 Cr.L. 
J. 143=1938 All.L.R. 904=1938 A.W.R. (H.C.) 
640=1938 A.Cr.C. 105=1938 A.L.J. 1013=A.I. 
R. 1938 All. 653. 

--—S. 139-A (2)— Existence of public right — 

Denial proved—Duty of Magistrate — Magistrate, 
if can direct a party to file a civil suit. 

According to S. 139-A (2), Cr. P. Code, if a 
magistrate on enquiry finds that there is any reli¬ 
able evidence in support of the non-applicant's 
denial of the existence of a public right, he should 
stay the proceedings until the existence or other¬ 
wise of the right has been decided by competent 
civil Court. The magistrate is however not 
empowered to order either side to file the neces¬ 
sary civil suit. (Gruer, J.) Bihari, In re. 
176 I.C. 755=39 Cr.L.J. 791 (1)=11 R.N. 77= 
1938 N.L.J. 295=A.I.R. 1938 Nag. 512. 

--—S. 139-A (2)— Jurisdiction and duty of 

Magistrate. 

Under S. 139-A (2), Cr. P. Code, a Magistrate 
has only to see whether there is any reliable evi¬ 
dence in support of the denial of the person 
against whom the notice has been issued, or 
whether the denial is only frivolous. Where the 
Magistrate finds that there is reliable evidence in 
support of the denial, he shall stay the proceed¬ 
ings pending the decision by a competent Civil 
Court as to the existence of such right, and in 
cases where there is no such evidence he shall pro¬ 
ceed according to S. 137 or S. 138 as the case may 
require. (Bajpai, J.) Chhedi Lal v. Emperor. 

179 I.C. 970=11 R.A. 399=40 Cr.L.J. 286= 
1938 A.L.J. 1145=1938 A.W.R. (H.C.) 841= 
A.I.R. 1939 All. 116. 

-S. 139-A (2)— ‘Reliable evidence '— Mean¬ 
ing of—Duty of Magistrate. 

‘Reliable evidence’ in the sense in which the 
term is used in S. 139-A, Cr. P. Code, means 
evidence on which it is possible for a competent 
Court to place reliance. It does not mean evi¬ 
dence which definitely establishes the title to the 
land, because, if that was the meaning of the term, 
it would be unnecessary in any case to refer the 
matter to the Civil Court at all. It was obviously 
the intention of the Legislature that questions of 
title should not be decided in a summary pro¬ 
cedure by a Magistrate in a Criminal Court under 
S. 139-A, it is the duty of the Magistrate merely 
to see that any claim to a piece of land alleged 
to be a public place or a public way is not irivo- 
lous. (Allsop, J.) Janardan Sarup V- Em¬ 
peror. 166 I.C. 376=9 R.A. 405=38 Cr.L.J, 200 
=1937 A11.L.R. 28 (2)=1936 A.L.J. 1285=1936 
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A.Cr.C. 219=1936 A.W.R. 1058=A.I.R. 1937 
All. 12. 

-S. 141 —Discretion and duty of Magistrate 

— Order—Farm and substance of—Jury failing to 
function — Procedure—Fresh opportunity to per¬ 
sons proceeded against—If to be given. 

Under S. 141, Cr. P. Code, the Magistrate has 
a discretion as to the order he should pass, and 
that discretion means a judicial discretion. The 
Magistrate cannot under the section pass an arbit¬ 
rary or capricious or whimsical order. The order 
must be a reasoned order, such an order as the 
Court in appeal can uphold. If it is to be a reasoned 
order, it must be based upon information upon 
which the Magistrate can rely, and such infor¬ 
mation, of course, can only come to the Magis¬ 
trate from materials before him on the record 
or as the result of any personal inquiry he may 
have made by visiting the spot. But it cannot be 
invariably laid down that once the jury have 
failed to function, the Magistrate is compelled to 
conduct some inquiry before he can pass an order 
under S. 141. But if the tribunal chosen by 
persons against whom a conditional order has 
been passed has failed to function through no 
fault of theirs, the Magistrate would be acting 
properly in giving them an opportunity (reason¬ 
able opportunity) of stating their case briefly for 
his consideration. It is not, however, necessary 
that he should hold a formal inquiry in which they 
have the opportunity of cross-examining the 
witnesses at length. (Davis, J.C. and Lobo, J.) 
Jethanand v. Shikarpuk Municipality. I.L.R. 
(1939) Kar. 179=186 I.C. 723=12 R.S. 213= 
41 Cr.L.J. 364=A.I.R. 1940 Sind 24. 

-S. 142—Order under in proceeding under 

S. 133—If precludes magistrate from making final 
order under S. 137. See Cr. P. Code, Ss. 133, 
137 and 142. 63 C.L.J. 5. 

-S. 142— Order under — When can be passed. 

S. 142 is limited in its scope. The serious injury 
or the imminent danger contemplated by S. 142 
refers to the injury or danger emanating from 
those things themselves which arc specified in 
S. 133. An order under S. 142 can therefore be 
passed only if an injury or danger specified in 
S. 133 is apprehended and not otherwise; where 
such ‘serious injury’ or ‘imminent danger’ is non¬ 
existent an order under S. 142 is not justified. 
(Din Mohammad, J.) Mirza Mohammad 
Ashraf v. Emperor. 18 Lah. 303=39 P.L.R. 
863=171 I.C. 941=10 R.L. 250=39 Cr.L.J. 13= 
A.I.R. 1937 Lah. 101. 

—-- S. 143— Applicability — Order without preli¬ 

minary proceeding under S. 133— Legality. 

S. 143, Cr. P. Code, is obviously only applicable 
where there has been a preliminary consideration 
under S. 133 and the Magistrate lias passed an 
order under S. 133 prohibiting public nuisance. 
Then if there is any danger of the nuisance being 
repeated, an order under S. 143 can be passed. 
The object of S. 143 is to prevent repetition of a 
nuisance and it is not for original use, and further, 
a summary order without giving the parties an 
opportunity of being heard is not proper. Where 
previous to an order passed ex parte under S. 143, 
there was no preliminary proceeding under S. 133, 
the order is illegal, and a conviction for the 
breach of that order cannot be maintained (Jack, 
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J.) Sahabat Ali Mridha v. Emperor. 41 C.W. 
N. 638. 

-——S. 143— Applicability and scope of—If 

applies to proceedings subsequent to action under 

S • 133. 

The nuisance, repetition of which may be for¬ 
bidden under S. 143 must be a nuisance which has 
been made a subject of action under S. 133 and 
the following sections. S. 143 does not apply to 
original proceedings, but applies only to subse¬ 
quent proceedings, when a nuisance has been made 
the subject of inquiry and adjudication under the 
sections which precede it. It therefore follows 
that S. 143 does not stand alone but is supple¬ 
mentary to the sections which precede it. (Davis, 
J.C. and Weston, J.) Emperor v. Sulleman 
Yusif Kumbar. I.L.R. (1940) Kar. 425=189 
I.C. 353=41 Cr.L.J. 727 = 13 R.S. 27 = A.I.R. 
1940 Sind 124. 

-S. 144. 

Applicability. 

Disobedience of order. 

Duty of magistrate. 

Interpretation. 

Order under. 

Particular place. 

Powers of magistrate under. 

Scope. 

Applicability. 

-S. 144 —Dispute relating to land—Proper 

procedure—Proceedings under S. 144— If justified. 

Where the dispute obviously relates to immov¬ 
able property, the proper procedure for a magis¬ 
trate to adopt is to draw up a proceeding under 
S. 145, Cr. P. Code, provided, of course the 
magistrate is satisfied that there is a likelihood of 
breach of peace. Proceedings under S. 144, Cr. 
P. Code, are not justified in such a case, (Chat¬ 
ter ji, J.) Bimala Kanta Bagchi v. Sanat 
Kumar Ghosh. 178 I.C. 945=11 R.P. 311 = 5 
B.R. 169=40 Cr.L.J. 144=1939 P.W.N. 134= 
19 P.L.T. 620=A.I.R. 1938 Pat. 610. 

-S. 144 —Applicability if can be invoked to 

enable one party to obtain advantage over other. 

It is true that S. 144 gives wide powers to the 
Magistrate and that imminent danger to the public 
peace justifies the subordination of private inte¬ 
rests. At the same time care should be taken to 
see that use of this section is not invoked by one 
party to a dispute in order to obtain material 
advantage over the other. (Davis, J.C. and 
Weston, J .) Viru Kamu v. Dewandas Ihaman- 
das. A.I.R. 1940 Sind 158. 

”— - S. 144— Order in the nature of permanent 

injunction prohibiting the holding of hat on private 
land—Legality of—Proper course. 

A Magistrate, as an emergency measure, has 
power to stop, by an order under S. 144, Cr. P. 
Code, the holding of a hat, or the exercise of his 
rights by a man on his own land. A man who 
holds a hat on his own land is perfectly entitled to 
do so, and that by itself is not a wrongful act, 
for competition in trade unless illegal methods are 
adopted, is not a wrongful act. When a rival 
business is started in close proximity to a previ¬ 
ously established business, the person interested 
in the latter is bound to object to the former and 
some sort of strained feeling is inevitable. This 
by itself is no ground for restraining the new- 
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comer from carrying on his trade unless he is 
doing or is likely to do any wrongful act which 
may lead to a breach of the peace. The best 
course in such a case is to prohibit the doing of 
the wrongful act or, if necessary, to bind down 
the wrongdoer under S. 107, Cr. P. Code, an 
order more or less of a permanent nature is not 
justified under S. 144, Cr. P. Code, which is 
meant for a speedy remedy. An order which is 
in the nature of a permanent injunction is 
neither suitable nor appropriate under S. 144, 
Cr P Code (Noor, J.) Ram Barik v. Em- 
p£or/ 187 I.C. 511=12 R.P. 637=6 B.r 480 
—41 Cr.L.J. 463=1939 P.W.N. 616=A.I.R. 

1940 Pat. 185. 

___S. 144 —Mandatory order—Order directing 

a person to cut a bundh —Jurisdiction of Magis¬ 
By its very terms, S. 144, Cr. P. Code, empowers 
the Magistrate to direct a person to take certain 
order with certain property in his possession. 
The Magistrate has, therefore, jurisdiction under 
the section to direct a person to cut a bundh which 
he had erected. (Henderson and Biswas, JJ.) 
Bai aram Dey v. Pranram Chatterjee. 41 C. 
W N 897=65 C.L.J. 460=170 I.C. 499=38 Cr. 
Lj. 915 =I.L.R. (1937) 2 Cal. 475=10 R.C. 150 
=A.I.R. 1937 Cal. 406. 

_.S. 144 —Order under—When to be made — 

Interference with right of speech—Considerations 
to be borne in mind by Magistrate — Revision- 

Interference. .... 

Every man has a right to express his opinions 

in public, and in general he should be entitled to 
the support of the police and the Magistracy in 
the expression of those opinions. Provided that 
these opinions are made with a genuine desire to 
convince people and not to irritate them, he ought 
not to be muzzled merely because those who dis¬ 
like his opinions threaten opposition. Where 
interference with the right to speak is expected 
it is the opponents that should ordinarily be prohi¬ 
bited from interfering and not the other person 
from speaking. But private rights have on occa¬ 
sions to be encroached upon in the interests of 
private rights by those responsible for public 
order. The fact that no breach of the peace 
occurred at one time is no sufficient guarantee that 
no breach of the peace will occur at any other 
time. The Magistrate passing an order under the 
section is in the best position to know how far it 
is necessary to interfere with the lawful rights of 
a person or body of persons to express their 
opinions. As long as he bears in mind the fact 
that normally the police should protect persons 
who are exercising their rights, even though such 
exercise might be objectionable to others, the High 
Court will not readily interfere in revision. 

( Horwill, J.) Srikanta Iyer, In re. 1937 M. 
W.N. 56=45 L.W. 249=168 I.C. 720=9 R.M. 
625=38 Cr.L.J. 582=1937 M.Cr.C. 48=A.I.R. 
1937 Mad. 311. 

Disobedience of order. 

S. 144 _Disobedience of order—Prosecu- 

_ . . • _ » * * r _ 7 _ 7 .«. 


-■■■ — " >3, l*tt is wi/iy ^j * - _- 

tion for—Trial after withdrawal of order—Lega¬ 
lity. . j 

Where a person has disobeyed an order pro¬ 
mulgated under S, 144, Cr. P. Code, which is in 
force he can be charged with committing an 
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offence against the order at the time when it was 
in operation. The fact that he is tried for such 
offence after the order is withdrawn or has ceased 
to be in operation is entirely irrelevant and cannot 
be a ground for an acquittal. ( Beaumont, C.J. 
and Sen, /.) Emperor v. Rajendrasingh Ram¬ 
sing. 188 I.C. 744=13 R.B. 35=41 Cr.L.J. 675 
=42 Bom.L.R. 356=A.I.R. 1940 Bom. 195. 

Duty of Magistrate. 

—- S. 144— Duty of Magistrate under. 

There is nothing in S. 144 requiring the Magis¬ 
trate to uphold rights, whether constitutional or 
otherwise, and there is nothing in the section 
requiring the Magistrate to hold a judicial inquiry 
into the rights of the parties involved. Once a 
Magistrate is of opinion that there is sufficient 
ground for proceeding under S. 144, once a 
Magistrate considers that there is “apprehended 
danger” which can only be averted by directing 
a person or persons to abstain from a certain act, 
which may result in danger to human life or a 
disturbance of the public tranquillity or a riot or 
an affray, he is entitled to make an order directing 
that person or those persons to abstain from such 
act even though such act was otherwise lawful, 
even though such person or persons may be acting 
lawfully in the exercise of a right. This section 
is intended to provide for an emergency, and it is 
idle to contend that in an emergency when a riot 
is apprehended and when there is apprehension of 
a serious disturbance of the public tranquillity the 
Magistrate is required to deliberate upon and 
decide the rights of the parties before acting. 

( Lobo and Tyabji, JJ.) Pir Gul Hasan Sahib 
v. Emperor. I.L.R. (1939) Kar. 751=183 I.C. 
641=12 R.S. 67=40 Cr.L.J. 823=A.I.R. 1939 
Sind 230. 

-S. 144 —Duty of Magistrate—Case falling 

under S. 145 and Magistrate directed by superior 
to proceed under S. 145— Order under S. 144— 
Propriety. 

For a Magistrate to proceed under S. 144, Cr. 

P. Code, in spite of directions to him by his 
superior to proceed under S. 145, and when the 
case properly falls Under S. 145 is an unwarranted 
use of S. 144 altogether. ( Dhavle, J.) Bind- 
heshwari Singh v. Raghunandan Mahto. 
188 I.C. 330=6 B.R. 648=41 Cr.L.J. 578= 

13 R.P. 12=21 Pat.L.T. 413=A.I.R. 1940 
Pat. 559. 

-S. 144 —Definite statements of acts prohi¬ 
bited—Necessity for—Delegation by magistrate of 
discretion to Public Relations Officer—Order 
directing party to abstain from acts which the 
Public Relations Officer does not approve of — 
Legality. 

An order under S. 144, in which the Magistrate 
delegates to the Public Relations Officer a discre¬ 
tion which he ought himself to exercise is definitely 
illegal. The Magistrate ought to state in precise 
and definite language what it is that he is directing 
a party to abstain from doing by the order made 
under S. 144; to say that a party must refrain 
from doing something which a third party such 
as the Public Relations Officer, does not approve 
of is not order which complies with the section. 

It is for the Magistrate himself and not for the 
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CR. P. CODE (1898), S. 144. 

477=12 R.B. 352=41 Cr.L.J. 319=41 Bom.L. 
R. 1253=A.I.R. 1940 Bom. 42. 

■S. 144 —Order under—Duty of Magistrate. 


CR. P. CODE (1898), S. 144. 

—Mode of promulgation—Affixture to conspi¬ 
cuous pluces—If essential to validity — Irregula- 
rity—If makes it ultra vires. 

1 hough it is doubtful whether the affixing of 
an order under S. 14-1, Cr.P. Code, to conspicu- 


Section N4 deals with urgent cases of nuisance 

and apprehended danger of breach of public peace -. .... . rT , . VU . 1C , 

and where such danger is apprehended and if in ous places is necessary under S. 144 (1), 2nd 
consequence thereof an immediate prevention is paragraph which refers to S. 134, Cr.P. Code, 
necessary, the Magistrate specially empowered in and though it is desirable that it should be so affix- 
that behalf may issue instructions to individuals ed, yet, the fact that it is not so aflixed is not 
or the public in general to abstain from certain fatal. Such irregularity in the method of pro- 
acts. The power thus conferred on the Magis- mulgation of the order would not itself make it 
trates is an extraordinary power which enables ultra vires so as to prevent the conviction of a 
them to suspend the lawful rights of the public if ,person*who having knowledge of the order never- 
they think it to be in the interests of public peace thelcss disobeys it. ( Meredith J.) Madan Ki- 
and safety. But the Magistrates should bear in shore and Badri Lal, In the matter of 187 I C 
mind that every citizen has a right to ventilate ! 135=12 R.P. 578=41 Cr.L.J. 414=1940 p* 
his grievances either in the public or in private ; W. N. 469=21 Pat.L.T. 231=6 B R 425 = 
and ask for redress, and this right cannot be cur- A.I.R. 1940 Pat. 446. 

tailed so long as it is exercised in a lawful manner; _55 144_ nrd *, _ . 

and it is illegal assumption of power to issue an ■ ... e Opinion expressed 

order under S. 144 on 
of danger of the breach 


m a,awru. manner; - S . 144— Order under—Opinion expressed 

Uon of power to issue an ^ to p ossession in favour of e J xer p art *±/f/on- 

„_ofpub& ^TO c'r ve a " d film, - Real ru J h,s °f podics-lf affect- 

Rangoon. A " 93 9 Ra L n A g.L.R D, 294”l82 L I?C. T ^23= ^ que^nT/p** anyexp r ession of opinion 
11 R.R. 516=40 Cr.L.J. 645=A.I.R. 1939 Rang. possession in favour of one 

Igl s .party or another in a proceeding under S. 144, 

Interpretation. Cr.P. Code, is not of a permanent character. Such 

-S. 144— Interpretation—'Or to the public !!" !V* p £* sed \ n summary proceedings and 

generally when frequenting or visiting a particular / * c rc ‘? ngb J* o1 the parties on the 

place.’ question of possession. (Varma , J .) Sri Bhag- 

The words ‘or to the public generally when // T £ 806=41 

frequenting or visiting a particular place’occuring p h, T' 6 A B - P * 554=194 0 

in S. 144, Cr. P. Code are wide enough to include , P - W -N. 561=A.I.R. 1940 Pat. 364. 

all members of the public when within the defined --S. 144 —Proper order under. 

area or at the defined place, whether he or she Orders under S. 144, Cr.P. Code prohibiting 
is present there frequently (e.g.) as a resident— the doing of certain things, should be short sim- 
or merely casually or occasionally— e.g., as a p,e and absolutely clear. If they are not’ they 
‘visitor’. (Braund, J.) Bhagwathi Prasad v. Iose almost the whole of their value and become 
Emperor. 1940 O.A. 798 = 1940 A.Cr.C. 124= extremely difficult of enforcement. (Braund, J.) 

Bhagwati Prasad v . Emperor. 1940 A W R 
(H.C.) 449=1940 A.Cr.C. 124=1940' O a' 
798=1940 A.L.Jf. 547=A.I.R. 1940 A. 465. 

— S. 144— Question of Possession-Observa¬ 
tions as to an order under — Evidentiary value of 
—If conclusive. 

.- , v..^ iu<u me ' Where an order under S. 144 Cr P Code is 

public should know why their rights are to be passed without any evidence on’the question’of 
suspended; and failure to do so is fatal to the Possession of the disputed property as is often 
validity of the order. Merely because the order done, the observation of the Magistrate on the 
has been drawn up on the lines of Form 21 of question of possession are simply incidental oh 

5 ’ 1 P, r - P . Cod %} t can 7 ot be s ai d to be a good servations in order to enable the order to be made 
and valid order. The order should also state in No inference can be drawn from the order ^ to 

” tcr , ms what is it that the public Possession of any particular party having rjSjd 

are prohibited from doing. It should not be vague to the peculiar jurisdiction conferred hv %he 
and indefinite (Bo V, J.) Thakik Aung Bala tion, though the fact of ?he may be ad,!ds' 

L R ' 2 T 94- 1 82 'T c" 23-1 ? R R°°.M 6 'm? Under S ' » of the Evident Act. 

645-A IR 1939 R^7 is, 40 CrLJ ' , \?! ,ovl U > J a,ku dd!n Ahmad Sheikh p. Kare 

---S. 144 —Contents of—Reasons for action --S. 144_ Sendee of order—Cob^ unt «•/ h 

2® pCrSOn t’ r ° c " ded “gainst-Necessity to ufos required by S. uP-Order ifouuUity 

An order under S. 144, Cr. P. Code, must state I order'unTer^ W C? ? Code is nVT L° f *' ,e 
the material facts of the case. The Magistrate required hv S ’ 1 xi 0t t c ^ up as 

must give reasons why he has decided to proceed rendered a^ullitv ’Such an irreanll S thercby 
in a particular manner against a particular indi- terial if XI ™ 1 T ! u an . ,r . reguIar,ty is mima- 
vidual or body of person?. (Beaumont c/and cu e ii ^l " Wh ?, m 1 sou ght to prose- 

Sen, J.) Ardeshir Phirozshaw Murzb'an /h re. had knowledge of itTconlents t'^ ,° order 
186 I.C. 477=12 R.B. 352=41 Cr.L.J. 319=41 , i Ed gley, J.) Abu 

Bom.L.R. 1253=A.I.R. 1940 Bom. 42. ICaf 110=190 1 C 228 - 44 ^ ■? 

- -S. 144 (1), and 2nd para .—Order under j R 'lMO Cal 358 CWN ‘ 641=AI - 

Q. D .—157 


1940 A.W.R. (H.C.) 449=1940 A.L.J. 547. 

Order under. 

-S. 144 —Order under — Contents. 

A Magistrate must satisfy himself that there is 
suhicient ground for proceeding under S. 144 and 
when so satisfied, he must set out material facts 
of the case in his order, the reason being that the 
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CR. P. CODE (1898), S. 144. > > .q- 

-S. 144 —Value to be attached to orders 

passed in proceedings under. 

Orders passed in proceedings under S. 144, Cv. 
P. Code, cannot, of course be taken as decisive 
of the rights of either of the parties, but the nature 
of the proceeding and its conclusions may be re* 
ferred to when the history of the property is in | 
question. ( Dhavle , /.) Jamuna Singh v. Zul- 
mi Singh. 176 I.C. 260=4 B.R. 690-39 Cr. 
L.J. 721=11 R.P. 77=A.I.R. 1938 Pat. 455. 

_S 144 — Value of as to possession. 

An order under S. 144 Cr.P Code, does not 
establish possession. (Khaja Mohammad Noor 
and Varma //.) Udit Narayan Patwari v. Lm- 
Sor 19 Pat.L.T. 336=176 I.C. 713=1938 P, 
WJ*. 54^4 B.R 750=11 R.P. 100=39 Cr. 
L j. 778=A.I.R. 1938 Pat. 369. 

“Particular place”. 

_ <5 144 ( 3 )—“ Particular place”—Meaning 

0 f—Limits of Union Committee—If particular 

^ There is no reason why the limits of a Union 
Committee, if clearly and specifically defined, 
should not be considered to be a particular place 
within the meaning of S. 144 (3), Cr.P. Code. 
The sub-section has nothing to do with the nature 
of the order, but merely refers to the manner of 
promulgation of) the order. An order forbid¬ 
ding the assembly of five or more persons in any 
public place, street or thoroughfare within the 
limits of the N. Union Comittee and forbidding 
the carrying of any lathi or weapon by any 
person within those limits”, is not invalid on the 
ground that it does not sufficiently describe a pub¬ 
lic place. It is a perfectly valid order and des¬ 
cribes “a particular place”. ( Meredith , /.) Mapan 


Kishore and Badri Lal, In the matter of. 187 
T C 135=12 R.P. 578=41 Cr.L.J. 414=1940 
p W.N. 469=21 Pat.L.T. 231=6 B.R. 425 
—A I.R. 1940 Pat. 446. 

__S. 144 —“Particular place”—What is 

meant by. 

When the Cr.P. Code requires that a particu¬ 
lar place* should be defined for the operation of 
the order under S. 144. it means that the public ^gainst a party who was called upon to show 
must be informed with certainty of the exact icause, but it is not open to him to alter the order 


CR. P. CODE (1898), S. 144. , a 

management, if the Magistrate considers that 
such direction is likely to prevent, or tends to pre¬ 
vent, among other things, a disturbance of the 
public tranquillity. A Magistrate is therefore 
clearly empowered to pass a mandatory order, and 
not merely a prohibitory order, on persons in pos¬ 
session of property under certain conditions. 
Where a party enters in land belonging to another 
to which he has no right, and erects a bund on that 
land so as to prevent the water of a river from 
flowing into a pyne, the Magistrate has got power 
under S. 144 to direct the party in whose pos¬ 
session the land is, to cut the bundh, and it is 
not for the party who erected the bundh unlaw¬ 
fully to attack the order on the ground that it is 
illegal. ( Agarwala, J .) Lachmi Narayan Singh 
v. Nandkishore Singh. 184 I.C. 723=6 B.R. 
79=20 Pat.L.T. 850=1940 P.W.N. 210-41 
Cr.L.J. 98=A.I.R. 1940 Pat. 57. 

-S. 144 —Restriction of liberty of the press 

—Limits to. 

A Magistrate acting under S. 144, Cr.P. Code, 
may no doubt restrict the liberty of the press. 
But he should do so only if the facts clearly make 
such restriction necessary in the public interest, 
and he should not impose any restriction which 
goes beyond the requirements of the case. {Beau¬ 
mont, C.J. and Sen, J.) Ardeshir Phirozeshaw 
Murzban, In re. 186 I.C. 477=12 R.B. 352 
=41 Cr.L.J. 319=41 Bom.L.R. 1253=A.I. 
R. 1940 Bom. 42. 

-S. 144 —Power of superior Magistrate 

under—Order made against party called upon to 
show cause*—If can be altered into one against 
other party not so called upon — Revision — Inter¬ 
ference—Order spending itself out—If bar to re¬ 
vision. 

Cl. 4 of S. 144, Cr.P. Code, contemplates only 
a change in the nature of the order made and not 
a change in the party against whom it is made. 
The order can be obsolved only against the party 
who is called upon to show. It is no doubt open 
to a superior Magistrate under S. 144 (4) to res¬ 
cind an order made by a Subordinate Magistrate 


place in, at or within which prescribed acts are 
forbidden to them. It must not be a matter of 
doubt or inference, calculation or inquiry. The 
order must specify the place or area of its ope¬ 
ration with such certainty that in the minds of 
those to be affected by it, there can be no reason¬ 
able room for mistake. ( Braund , 7.) Bhagwati 
Prasad v. Emperor. 1940 O.A. 798=1940 A. 
L.J. 547=1940 A. Cr.C. 124=1940 A.W.R. 
(H.C.) 449 =A.I.R. 1940 A. 465. 

Powers of Magistrate under. 

-g. 144 —Powers of Magistrate under— 

Mandatory order—Competency of Magistrate to 
pass—Bund erected on land of another by person 
not in possession and having no right whatever 
Order directing party in possession to remove 
bund—Legality-Objection by party erecting bund 


— Sustainability. . , 

S 144, Cr.P. Code, empowers a Magistrate not 

aetbut abc^to direct V^n to take certain order authorise him to pass a mandatory order toren J°^ 
With property“in his possession or under his the fence. All that a Magistrate can do under 


into one against the other party who was never 
called upon to show cause. Such an order is 
manifestly prejudicial to such paity w'ho has never 
been called upon to show and is liable to be set 
aside in revision. The fact that the order has 
spent itself does not preclude interference in re¬ 
vision, when the order is illegal and may affect 
the future rights of the parties. (Varma, /.) 
Panchkesar Kuar v. Madho Singh. 1938 P. 
W.N. 709=19 Pat.L.T. 796. 

-S. 144 —Mandatory order—Power of Ma¬ 
gistrate to pass*—Order directing party to remove 
fence from land—If authorized. 

Where a party has already taken possesoion of 
a disputed plot of land and put up boundary' P*l" 
lars and fence round it, a criminal Court cannot 
start proceedings under S. 144, Cr. P. Code, with 
a view to dispossess him from the disputed land. 
No doubt S. 144, Cr.P. Code gives a Magistrate 
the power to pass an order to prevent an imme¬ 
diate breach of the peace, but the section does no^ 
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CR. P. CODE (1898), S. 144. CR. P. CODE (1898), S. 144. 

the section is to direct any person to abstain from ihan the wronged, though the nature of the emer- 

a certain act or to take certain * order jgency may make’it necessary for a time, in the 

without certain property in his possession public interest, to interfere with the lawful exer- 
or under his management. The section, in jcise of private rights. (Davis, J.C. and Weston, 
other words empowers the Magistrate to pass a J-) Jasoda Lekhraj v. Emperor. I.L.R. (1939) 
restrictive order, and the removal of the fence is Kar. 662=182 I.C. 698=12 R.S. 31=40 Cr. 

not act which the Magistrate of the section is to L.J. 703=A. I. R. 1939 Sind 167. 

direct a party to do. ( Chatterji, J.) Bimala ,--—S. 144— Scope of order under S. 144 


Kanta Bagchi v Sanat Kumar Ghosh, 178 I,C 
945=11 R.P. 311 = 5 B.R. 169=40 Cr.L J. 
144=1939 P.W.N. 134=19 P.L.T. 620-A.I. 
R. 1938 Pat. 610. 


* Place”, if should 


ty- 


against the public generally 
also be a public place. 

The scope of an order passed under S. 144, 

--- # |Cr.P. Code, against the public generally, is nar- 

S. 144— Successive orders under — Proprie- .rower than that passed against an individual and 

served personally on him. Though in sub-S. (3) 


, - - — * --—^ X 111 5UU-J. ( J ^ 

A Magistrate is not justified, under the pretext of S. 144 the word ‘public’ has not bc'-n used 
of maintaining the status quo in passing succcs- with the expression ‘particular place’, still the law 


Vt«v »»v Alt OUV.\A3" | ’ • * %,,v expression ‘particular place’, still the law 

sive orders under S. 144, Cr.P. Code, on the intends not only that the particular place should 
ground that a similar order had been passed be specified but also that it should be a place 
against the same party on a previous occasion, which is frequented or visited by the public. (Zxa- 
Such procedure involves a definite abuse of S 144, | ul-Hasan, J.) Baku v'. Emperor. 15 Luck. 344 
Cr.P. Code and is entirely unwarranted. It is = 12 R.O. 278=185 I.C. 745=1940 O.L.R 
not open to the Magistrate by passing repeated j 43=1940 A.W.R. (C.C.) 50=1940 O A 128 


-- • ... "J t .pvavvu , - <J\J -I^*tU VJ./i. IZC 

orders under the section to avoid the decision of = 1940 O.W.N. 118=41 Cr.L.J. 228=1940 A. 
a dispute which may be appropriately dealt with Cr.C. 45=A.I.R. 1940 Oudh 241 

_1 O A A r r 1 A*7 A T l A 1 — 


under S. 145 or S. 107, Cr.P. Code. The power 


S • 144— Procession taken by Adi-Dravidas 


i o t 4 a • . r ^ a 1 ' * 'uicooio/i i u k t f i ox siai-urciz'xaa r 

given under S 144 is essentially an emergent along streets occupied by caste Hindus— When to 
power which has sometimes to be exercised in ! be restrained 

dUregard of private rights, and an order cannot , There oan be no doubt that Ad.-Dravidas have 
be allowed by repet.t.on to spell a more or less a civil right to take procession along all public 
permanent .nterference with pnvate nghts. The ,streets, just as any other persons may have and 
effect of passing repeated orders would he to com- caste Hindus have no right to object at all Ordi 

r 1 ,e r SU i C u e r Ul TT ‘° r f° rt l °a the Civil naril >’. those responsiblf for law and order should 

Court when the Criminal Court has not done any- ,see that the exercise of such rights supported 
thing to look into the rights of the parties, and by the police and the Magistracy except Teases 

further, to indirectly prolong the effect of the on- ,where in the interests of oeire nmT \\ f 
gmal order beyond the period of two months fixed be prevented from exercising their rights I?the 

“ S cdZ 184 I ( C 240-1939 P £ W C n' R 1C2 N |A >'? raV U daS “"T* the order^o 

6BR 30=12 R P 232-40 cf U m M T a " noy the Caste reiidenti of the loca- 

Pat L T 374-A I 8 WM Pu t it j 895-20 lity, the Magistrate may properly place some res- 

J/4—A.1.K. 1939 Pat. 512. itraint upon the procession. (Honuiii, J .) Shan- 

Scope. iMUGAM PaNDARAM V. PoNNUSWA MI Iyer 47 T 

—-- S. 144 —Order under—Form and contents W • 741 = 1938 M. Cr.C. 217=1938 M W N 

of—Conditional order—If permissible—Legality — 606=177 I.C. 436=39 Cr.L. T 886—11* R M * 

Breach—If offence—Penal Code, S. 188. 326=A.I.R. 1938 Mad. 714=Vl938) 2 M T 

An order under S. 144, Cr.P. Code, must be J • 160. ^ 

-S. 144 (1), (2) and (3 )—Scope of—Po - 
u ’ e ' to km order to general public—Limits of. 

the section must be absolute and definite, and it are confined °*r W*. ?f.P. Code, 

must be left to the party to apply for rescinding ! or persons to uh 6 case .°* an individual person 
— 1 __ . . , • *- £ Persons; to whom a notice may be issued direct- 


absolute and definite in terms. The section does 
not contemplate a conditional order to be made 
absolute later on. An order for injunction under 


.1 t - _ .- i- 'J “PPV 

tne order by taking recourse to the procedure laid 
dowm in sub-sections (4) and (5). An order 
either to refrain from doing any of the acts oet 
lorth above . . or to show cause, if any, against 

the said orders is not an order which comes under 


in cr ihrm + ~ r r - J i^UCU U 1 FCCI- 

certain nrdpr fr ?i! n fr °™ a certain act or to take 
ses^fnn ~ d Wlth certam Property in their pos- 

!Ma^istr-at a m ^ gement * The y do »<* invest the 

[Magistrate wuh any power to issue an order to 

III f™ e i public ', Sub-Cl. (3) moke, provi- 


-. . - -~ lOO, A.JT. V^OUC. l\. 

conviction on a charge of violating such an order 
cannot be sustained. (R. C. Milter, J .) Em¬ 
peror v. Bhola Giri Mohunt. 162 I.C. 827= 
37 Cr.L.J. 696=8 R.C. 662 (2) =40 C W N 
640=63 C.L.J. 137=1936 Cr.C. 486=A I R 
1936 Cal. 259. 

—S. 144— Order against party wronged _ 

If justified. 

Even in the case of an order in an emergency 
t. _ ,* . -. ^' trate s action should 


ulaced‘by la t r h Pl f Ce ' Th ‘ S t a clea r °Uiuitotlon 

-if "ubHc 

unaer b. 144, Cr.P. Code, and an\ order whiVh 
ifJ!? r x T s th,s limi tation is bad in law. (Mullah J ) 

Sat Nara in . Emp^or I L R. 1939 All. 934 

= 1939 A. W.R. (H.C ) 711=1939^'Cr C 1 
9 101 J=A.X.R. 1939 Ail. 746.' 


be directed rather 
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ing that order but making new orders — Jurisdic¬ 
tion of. 

While it is open to a superior Magistrate to alter 
or rescind the order of an inferior Magistrate', 
he cannot make a new order under S. 144 (4), 


CR. P. CODE (1898), S. 144. 


S. 144 (3 )—Order prohibiting meeting 


within & certain area — Legality. 

An order under S. 144, Cr.P. Code, that no 
public meeting shall be held within a certain area, 
. ,s a definite order, and it does not contravene 
Cr.P. Code, though no doubt he could have made the provisions of that section. ( Henderson and 
it under sub-S. (1) of S. 144, Cr.P. Code. Where I Khundkar, JJ.) Niherendru Dutt v. Emperor. 
the Sub-Magistrate of a place called V made a I.L.R. (1939) 2 Cal. 507=12 R.C. 318=41 
certain order under S. 144 (1), Cr.P. <~oae, but Cr.L.J. 105=43 C.W.N. 1061=184 I C. 856 
both the parties applied under S. 144 (4y f Cr.P. =A.I.R. 1939 Cal. 703. 

Code, to the Joint Magistrate of K who had juris- _« , . . . _ 

diction over the Sub-Magistrate of V, and he not . . ,. : *^4 (4) Construction. and Scope— 

only rescinded the order of the Sub-Magistrate but r tctl °’' 1 der—O rder under 6. 144 (1) pass- 
made a positive order prohibiting some of the e ^ sub-Magistrate and confirmed by sub-dtvt- 
oarties from in any way interfering with the exe- sw,ial Magistrate Application to District Magis- 

cution by the trustee of a temple of an undertak- tt(lte [°f 'f-l ?% m P et p l cy—Jurisdiction of Dis- 
ine given by him and also prohibiting some of tr } ct Magistrate Transfer to Sub-Divisional Ma- 
them from entering a temple without a written 0 istr a{ e and suspension of operation of order pend- 
consent from the trustee. ingdisposal-Legahty 

Held that the above orders of the Joint Magis- i . ) Vh ™ in , an app to a Sub-D.visional Ma- 
trate were without jurisdiction and hence declared Pi-tratc under S. 144 (4), Cr.P. Code, to rescind 
to be null and void. 42 M.L.J. 352=1937 M. an order under S. 144 (1) passed by a Sub-Ma- 
W Foil. ( Pandrang Row.J .) Ramaswami Sistrate, the Sub-Divis.onal Magistrate confirms 
A^yangar v. Ramaswami Patrachar. 1938 M. that order, the District Magistrate is not pre- 

W.N. 974=0 938) 2 M.L.J. 509. “n pasTedT^e"lu^'.^The* 

S. 144 (3)— General order— Legality. trict Magistrate has the power, if he thinks fit to 

S. 144 (3), Cr.P. Code, has nothing to do with rescind or alter the order of the Sub-Magistrate 
the nature of the order dealt with in sub- S. (1), under S. 144 (4), on an application made to him. 
but refers to the manner of promulgation of that The District Magistrate is not rendered power- 
order. When, because of the number of persons less to interfere with the order of the Sub-Magis- 
to be directed, it is impracticable for the Magis- trate, merely because the Sub-Divisional Magis¬ 
trate to issue’ notice to each individual he can trate has already chosen to exercise his powers 
issue an order to the public generally, including under sub-S. (4) of S. 144. But the District 
besides residents, persons who may frequent or Magistrate has no power to suspend the order or 
visit a particular place, and such order will be to transfer the application made to him to the 
effective against each individual to whose know- Sub-Divisional Magistrate for disposal. The 
ledge it has come. The fact that an order for- Code does not give Superior Magistrates a gene- 
bids meetings in so large a place as the Lahore ral power to suspend orders of Subordinate Ma- 
district does not make the order illegal although gistrate; nor have the Criminal Courts in the 
it might make it difficult to enforce for one reason mofussil any inherent power in that right. Nor 
or another. 27 I.C. 670, relied on. {Coldstream, has the District Magistrate any power to transfer 
J.) Abdul Karim v. Emperor. 17 Lah. 515= the case; the application under S. 144 (4) cannot 
167 I.C. 284=9 R.L. 474=38 Cr.L.J. 354 (2) j be brought either under S. 192 or under S. 528, 
c=38 P.L.R. 964=A.I.R. 1937 Lah. 80. jCr.P. Code, he has to deal with the application 

« ... ^ , j _. himself. {Pandrang Row, J .) Mooka Pandaram 

-S. 144 (3)— General orders to public■ ^ SlNNU Muthiriyan. I.L.R. (1937) Mad. 

Legality. 171=166 I.C. 77=9 R.M. 328=38 Cr.L.J. 

The plain meaning of sub-S. (3) of S. 144, Cr. 125=1936 M.Cr.C. 307=1936 M.W.N. 1089 
P. Code, read in the light of sub-S. (1). * that, _ 44 L w 686=A.I.R. 1937 Mad. 167=71 
in the circumstances set forth in sub-S. ( h a M.L.J. 761. 

Magistrate may not only direct an -ndmua^t j - (4)—. Jurisdiction wulcr-Nalure 

abstain from a certain act or acts out may aibu 


1SSUC a annual UIILVUVAA ---- i • 

lie generlly, provided in the latter case t p 
bition is limited to occasions on which the mem¬ 
bers of the public may frequent or visit a parti¬ 
cular place. In other words, it would not be legal 


similar diction To members of the pub -\und conditions of-Order by Taluka Magistrate- 


Application to District Magistrate under S. 144 
(4)— Transfer to Joint Magistrate—Latter in 
charge of sub-division at time owiig to absence of 
Sub-Divisional Magistrate — Sub-Divisional Magis- 


• An t vlTfinn tn the Dublic to ab- trate’s return to duty-Subsequent order by Magis- 

st ° - -i-- a Magistrate who has ceased to possess juris¬ 

diction in respect of a matter cannot pass any 
valid order in respect of that matter though the 
matter was properly before him on transfer be¬ 
fore he became functus officio, When a joint Ma¬ 
gistrate has jurisdiction in respect of a matter at 
the time the matter is transferred to him, owing to 
the absence from the place of the Sub-Divisiona 
Magistrate to whom he is subordinate, to alter or 
r^crinH an r»rd#»r nnrlpr 144 f4) made by a 


lie generally to abstain from a certain act on the 
occasions when they happened to vist^ a particu¬ 
lar place would be valid. The law does not con 

template the prohibition of the , fr , equ ? ting nr ° r 
visiting of the particular place but the pro¬ 
hibition of some act on an occasion on wlnch such 
place is frequented or visited. (EdpTp, /.)^ Abu 

Hussain Shaik h. e J1p er ° r / i 'w m fidi —a 
Cal. 110=190 I.C. 228=44 C.W.N. 641—A. 

I.R. 1940 Cal. 358. 
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Subordinate Magistrate, he can only act under the 
section so long as he is in charge of the sub-divi¬ 
sion. But as soon as the Sub-Divisional Magis¬ 
trate returns to duty, the Joint Magistrate becomes 
functions officio and ceases to have jurisdiction, and 
he is no longer competent to deal with the matter. 
The jurisdiction conferred by S. 144 (4) is nei¬ 
ther appellate nor revisional, but a special one 
which can be exercised only if the actual terms 
of the sub-section are strictly satisfied. If such 
a Magistrate therefore passes an order under 
S. 144 (4) after he ceases to have jurisdiction, that 
is illegal and ultra vires , The proceedings are void 
under S. 530 (1), Cr.P. Code. ( P and rang Ron 1 , 
J .) Sevugan Chettiar v. Karuppan Chettiar. 
1937 M.W.N. 210=45 L.W. 367=170 I.C. 
193=38 Cr.L.J. 864=10 R.M. 152=1937 M. 
Cr.C. 77=A.I.R. 1937 Mad. 487. 

- S. 144 (4)— Jurisdiction to rescind order 

—Application to Subordinate Magistrate to alter 
or rescind—If bar to exercise of jurisdiction by 
Superior Magistrate. 

S. 144, Cr.P.Code, contains no provision which 
suggests that a Superior Magistrate is prohibited 
from rescinding or altering an order merely be¬ 
cause the Subordinate Magistrate has done so or 
refused to do so. ( Honvill , /.) Srikanta Iyer, 
In re. 1937 M.W.N. 56=45 L.W. 249=168 
I.C. 720=9 R.M. 625=38 Cr.L.J. 582=1937 
M.Cr.C. 48=A .I.R. 1937 Mad. 311. 

-S. 144 (4)— Rower of Superior Magistrate 

under—Nature and extent of—Nezu order affect¬ 
ing party not before Court—Power to make. 

Jurisdiction is given to a Superior Magistrate 
under S. 144 (4). Cr.P. Code, only to alter or 
rescind an order under S. 144 by which the ap¬ 
plicant is said to be aggrieved, and he may remove 
altogether the grievance complained of or reduce 
its extent as it were, but he could not make a new 
order which would constitute a fresh grievance to 
a party not before him. While it is open to him 
to alter the order, he cannot alter the party to be 
affected by the order. (Pandrang Rozc, J.) Sfvu- 
can Chettiar v. Karuppan Chettiar. 1937 M 
W.N. 210=45 L.W. 367=170 I.C. 193=38 
Cr.L.J. 864=10 R.M. 152=1937 M.Cr.C. 77 
=A.I.R. 1937 Mad. 487. 

“ 144 (4)— Scope and object of — Poiver 

of rescission—When to be exercised. 

The wide powers of rescission or alteration given 
by S. 144 (4), Cr.P. Code, are necessary for 
the protection of the subject, and they are invok¬ 
ed not when a Subordinate Magistrate declines to 
pass an order finder sub-S. (1) of S. 144, but 
only when an order is passed thereunder inter¬ 
fering with the rights of subjects. Whcie such 
an order is passed which interferes with or limits 
the rights of subjects, the law allows the Magis- 
trate himself who passed the order to change his 
mind and rescind or alter the order, and allows 
every Magistrate superior to that Magistrate to 
do the same thing if he thinks fit. These provisions 
which are intended for the protection of the liberty 
of the subject should be construed strictly 
(Pandrang Row, J.) Mooka Pandaram v. Sin- 
nu Muthiriyan. I.L.R. (1937) Mad. 171=166 
I.C. 77=9 R.M. 328=38 Cr.L.J. 125=1936 
M.Cr.C. 307=1936 M.W.N. 1089=44 L W 
686= A .I.R. 1937 Mad. 167=71 M.L.J. 76L 
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—- S. 144 (5)— Application under—Summary 

disposal — Legality. 

Section 144 (5) is a mandatory provision. Where 
an application is filed for cancelling the order, 
the Magistrate should give the applicant an oppor¬ 
tunity to support his application. He should not 
dismiss it summarily. (Pa U, J.) Thakin Aung 
Bala v. District Magistrate, Rangoon.- 1939 
Rang.L.R . 294=11 R .R. 516 = 182 I.C. 23= 
40 Cr.L.J. 645=A .I.R. 1939 Rang. 181. 

—-- Ss. 144 and 145— Applicabihty —Bona fide 

dispute as to possession of land—Proper course 
—Proceeding under S. 144— Propriety of. 

A Magistrate should bear in mind that in cases 
of bona fide disputes with regard to possession of 
land, the proper method of dealing with the dis¬ 
putes is by a proceeding under S. 145, Cr.P.Code, 
and not by a proceeding under S. 144, Cr.P. 
Code. (Agarwala, J .) Bhikhali Tewary v. 
Achaibar Kuer. 187 I.C. 349=12 R.P. 618 
=21 Pat.L.T. 326=41 Cr.L.J. 451=6 B.R. 
464=1940 P.W.N. 465=A,I.R. 1940 Pat. 471, 

- Ss. 144 and 145— Applicability — Dispute 

as to possession of land—Proper procedure — Sub¬ 
stitution of proceedings under S. 144— Legality- 
Duty of Magistrate . 

Although the powers of a Magistrate • under 
S. 144, Cr.P. Code, are very wide, the habitual 
and unjustifiable use of S. 144 as a substitute for 
S. 145 or S. 107 ought to be deprecated. If there 
is a dispute regarding possession of land likely to 
cause a breach of the peace and requiring a de¬ 
finite decision regarding the possession of land, 
the normal procedure for the Magistrate to follow 
is that laid down in S. 145, Cr.P. Code, unless 
the claim of one party is on the face of it a mere 
oretence so that it can be said that there is no 
real dispute. The substitution of proceedings 
under_S. 144, Cr.P. Code, for proceedings under 
S. 145, Cr.P. Code, appears to have no logical 
object whatever save to avoid the labour of the 
taking of oral evidence of possession, and it is a 
short cut in procedure which is often found to be 
unsafe. If it is found that the use of S. 144 instead 
of S. 145 or S. 107 has been a mere abuse of the 
process of the Court, or that owing to the exer¬ 
cise of that jurisdiction the order has resulted in 
something akin to the denial of the right of fair 
trial; then the High Court would feel bound to 
interfere in the exercise of its powers of super¬ 
intendence. (Rowland,J.) Doman Gope v. Het 
Narain Singh. 190 I.C. 425=1940 P.W.N. 
49=A .I.R. 1940 Pat. 382. 

— Ss. 144 and 145— Applicability—Duty of 
Court — Magistrate finding existence of bona fide 
dispute as to possession likely to cause breach of 
Peace — Duty to take action under S. 145. 

When in the course of a proceeding under S. 144 
the Magistrate finds that there is a bona fide dis¬ 
mite as to possession of land likely to cause a 
breach of the peace he is bound immediately to 
take action under S. 145. There is no justifica¬ 
tion for periodical recourse to S. 144 on the plea 
,of emergency in cases where emergency exists 
only by reason of neglect of the authorities to take 
proper order when the facts first came to their 
notice. In other words what the Court deprecates 
is the habitual and unjustifiable use of S. 144 as 
a substitute for Ss. 107 and 145. (Davis, J.C^ 
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and Weston, /.) Viru Kamu v. Dewandas Jha- 
MANdas. A.I.R. 1940 Sind 158. 

———-Ss. 144 and 145 — Applicability and relative 
scope—Absence of real dispute about possession 
—Existence of imminent danger of breach of the 
peace — Procedure. 

It is only when there is a dispute likely to cause 
a breach of the peace concerning any land or 
water, etc., and the dispute requires to be decided 
on evidence that resort to S. 145, Cr. P. Code, 
becomes necessary; the dispute for this purpose 
must be a real dispute and not a mere pretence 
on behalf of one of the contesting parties. If 
there is no such real dispute but there is a danger 
of a breach of the peace an order under S. 144, 
Cr. P. Code, would not be improper. ( Dhavle, J.) 
Bhuneshwar Prasad v. Rammoy Roy. 187 I.C. 
139=6 B.R. 428=12 R.P. 588=41 Cr.L.J. 417 
= 1940 P.W.N. 461=A.I.R. 1940 Pat. 492. 

■- -Ss. 144 and 145— J urisdiction under — 

Exercise of—Duty of Magistrates under—Appli¬ 
cation under S. 145 (4)— Omission to decide likeli¬ 
hood of a breach of the peace or disturbance of 
the public tranquillity—Effect— Observation that a 
certain property is in possession—Legality of. 

It is not desirable that a Magistrate, who has [ 
jurisdiction should omit to exercise his jurisdic¬ 
tion in the manner prescribed by law but on the 
other hand proceed to deal with the matter in a 
way not contemplated by law. If on a petition 
presented under S. 145 (4), Cr. P. Code, the 
Magistrate does not decide as a matter of fact 
whether the dispute in question is likely to lead 
to a breach of the peace or a disturbance of the 
public tranquillity, the essential preliminary to 
assuming jurisdiction is lacking and his order has 
no legal force and any expression of opinion con¬ 
tained therein, to the effect that a particular party 
is in possession, must be deemed to be void of 
legal force or effect. And when the order does 
not purport to be an order passed under S. 145 or 
S. 144, Cr. P. Code, or even to be an order passed 
in the exercise of any jurisdiction conferred on 
the Magistrate by any section of the Code or any 
other provision of law, the order is not one having 
any legal force or effect and does not require to 
be formally set aside or modified in revision. 

(Pandrang Row, J.) Vattathara v. Reverend 
Koshi. 45 L.W. 473=1937 M.W.N. 637=170 
I.C. 390=38 Cr.L.J. 892=10 R.M. 198=1937 M. 
Cr.C. 180=A.I.R. 1937 Mad. 494. 

Ss. 144, 145 and 107 — Dispute regarding 
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of disputed points which call for a decision on 
evidence. (Rowland, J.) Jagruppa Kumari v. 
Chotey Narain Singh. 

L.J. 95=8 R.P. 279. 


- — — '— f 

159 I.C. 455=37 Cr, 


S. 145. 


Actual possession. 

Applicability. 

Attachment. 

Breach of peace. 

Costs. 

Duty of Magistrate. 
Effect of order under. 
Enquiry under. 

Forcible dispossession. 
Jurisdiction. 

Order under. 

Parties. 

Possession. 

Procedure. 

Preliminary order. 
Receiver. 

Revision. 

Scope. 

Summoning of witnesses. 
Two months. 
Miscellaneous. 


Actual possession. 

S. 154 (1)—" Actual possession”—If refers 


to right to possess. 

What the Magistrate is concerned with, in pro¬ 
ceedings relating to disputes as to immovable pro¬ 
perty under Ch. 12, Cr. P. Code, is not the right 
to possess the subject-matter of dispute but the 
actual possession thereof at the date of the order 
under Cl. ^(1) of S. 145. The expression “actual 
possession” is plain‘and unambiguous and has no 
reference to any right to possess. (Davis, J.C. 
and Lobo, J.) Rahimalishah v. Emperor. I.L. 
R. (1940 )Kar. 421=187 I.C. 627=12 R.S. 253 
=41 Cr.L.J. 493=A.I.R. 1940 Sind. 61. 

—S. 145 (1)— “Actual possession”—Meaning 

•f? • , ' • 


land—Duty of Magistrate. 

It cannot be laid down as a general proposition 
that an order under S. 144, Cr. P. Code, cannot be 
passed without taking'evidence nor can it be said 
that in every case of dispute regarding land, S. 144 
is inappropriate and proceedings ought to be had 
under S. 107 or S. 145. A Magistrate has juris¬ 
diction to pass an order under S. 144 in a case 
where one party not in good faith is merely 
setting up a pretence of claim and not a bona fide 
dispute. But it cannot be considered to be a good 
practice habitually to prejudge without evidence 
both the merits of the dispute and the question 
whether it is bona fide. Magistrates are entrusted 
with wide powers to enable them to discharge 
their important duty of providing for the preven¬ 
tion of a breach of the peace but such powers are 
hot intended to be habitually used for the settling 


—If includes constructive possession. 

The words “actual possession” in S. 145, Cr. P. 
Code, can only mean possession in fact as distin¬ 
guished from possession implied by law, i.e., con¬ 
structive possession. (Pandrang Row, J.) Ranga 
Razu v. Jagannatha Rao. 177 I.C. 584=11 
R.M. 346=39 Cr.L.J. 922=1938 M.W.N. 252= 
47 L.W. 340=1938 M.Cr.C. 122=A.I.R. 1938 
Mad. 654=(1938) 1 M.L.J. 453. 

S. 145 (1)— Actual possession—Meaning 


of—Unworked minerals—Actual possession of — 
What amounts to — Minerals—Possession of — 
Acts of ownership—Trespasser working mine at 
certain points—Right of. 

The words “actual possession' in S. 145 (1)» 
Cr. P. Code, mean actual physical possession, but 
actual physical possession must vary with the 
subject-matter. If the owner of unworked 
minerals under a definite area sinks a shaft and 
begins to work the minerals in that area, he can 
be properly said to be in actual physical possession 
of the whole of the minerals in that area. In 
the same way if the owner of minerals under 
defined area grants to third parties mining leases 
of the minerals under portions of such area, ne 
exercises acts of ownership over those, mineras, 
and he can truly be said to be in possession 01 we 
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'whole of the minerals under that defined area. 
It cannot however be held that merely by work 
at three points on one end of a disputed hill 
possession has been taken of the whole of the- 
minerals underlying the hill. The erection of a 
bltandar and the making of a road fall far short 
of what is necessary in order to take possession 
of the whole of the minerals under the hill. 
Mining by a trespasser in an area of two acres 
only does not amount to possession of the whole 
of the mineral field. A person wrongfully 
working minerals is only in possession of such of 
the minerals as he has actually mined and is not 
in possession of any of the unworked minerals. 

( Harries , C.J. and Rowland, J.) Ranchi Zamin- 
dari Co., Ltd. v. Pratap Udainath Sahi Deo. 
18 Pat. 215=5 B.R. 711=182 I.C. 89=11 R.P. 
657=40 Cr.L.J. 631 = 1939 P.W.N. 72=20 Pat. 
L.T. 105=A.I.R. 1939 Pat. 209. 

Applicability. 

-S. 145 (5)— Scope and applicability. 

A Magistrate made an order under sub-s. (1), 
S. 145, requiring the attendance of parties within 
a fixed time on a certain date for hearing evidence 
of their claims. The parties did not appear 
within the time fixed and the Magistrate consigned 
the case to the record-room. The applicant moved 
the District Magistrate who treated the order of 
the trial Magistrate as tantamount to the cancella¬ 
tion of notice, under sub-s. (5) and dismissed the 
petition. 

Held, that the order of the District Magistrate 
was wrong. Sub-s. (5) applied only to those cases 
where any of the parties concerned in the dispute 
or any other person interested appeared before 
the Magistrate and denied the existence of the 
dispute. In absence of such denial sub-s. (5) did 
not come into operation at all. ( Din Mahommad, 
J.) Sri Chand v. Bashambar Nath. 166 I.C. 
580=9 R.L. 393 (1)=38 Cr.L.J. 242=1936 Cr. 
C. 1115=A.I.R. 1936 Lah. 1012. 

-S. 145— Applicability—Batai share of 

zamindar in produce of land. 

Section 145 does not apply to a dispute relating 
to an undivided share in land or to an undivided 
share in produce of land. A batai share of a 
zamindar in the produce of the land is not an 
undivided share and S. 145 applies to a dispute 
relating to such share. In case of land owned by 
a zamindar and cultivated by him with his haris 
he must, before the division of the produce or 
batai, be deemed to be in possession of the land 
and of the produce of the land. Uutil the crop 
is divided between the zamindar and the haris, 
it is really the zamindar who has custody of the 
crops and divides them. The position is not 
altered merely because there is a jagirdar who is 
also entitled to his share. (Davis, J.C. and Lobo, 
A.J.C .) Muhammad Araf v. Satramdas Sakhi- 
mal. 164 I.C. 969=37 Cr.L.J. 1030=9 R.S. 60 
(2)=1936 Cr.C. 859=A.I.R. 1936 Sind 143. 

-S. 145— Applicability—Claim to joint 

possession — Proceedings under S. 145— Propriety 
of. 

S. 145, Cr. P. Code, is not inapplicable as between 
parties entitled to joint possession. A case in 
which one party claims exclusive possession while 
another party claims to be in joint possession along 
with that party is no less a question of disputed 
actual possession than if each party claimed 
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exclusive possession of the entire area. ( Rowland, 
J.) Zafar Ahsan v. Jogeshwar Bux. 1939 P. 
W.N. 855=6 B.R. 155. 

-S. 145 (6)— A pplicabilily—Delivery of 

property to applicant by Court—Trespass subse¬ 
quently by respondent—Application under S. 145— 
Proper order. 

A piece of land was delivered to the petitioner 
by Court on 28-3-1938. On 14-4-1938, the respon¬ 
dent trespassed on the land. A petition was filed 
under S. 145, Cr. P. Code, on 12-5-1938. There 
was a prclicinarv order on 15-6-1938. 

Held, that an order should be made under S. 145 
(6), Cr. P. Code, declaring the petitioner to be 
entitled to possession until evicted in due course 
of law; the fact that the preliminary order was 
made on 15-6-1938 made no difference. (Laksh- 
mana Rao, J.) Am manna Sastri v. Sitaram- 
ayya. 1939 M.W.N. 336=49 L.W. 473. 

-S. 145— Applicability — Dispossession of 

tenant by landlord. 

S. 145, Cr. P. Code, applies to a case of dis¬ 
possession of a tenant by his landlord. The ques¬ 
tion of title does not arise before the Magistrate 
making an inquiry under that section. He is con¬ 
cerned with the question of possession only. (Jai 
Lai, J.) Mahomed Ali v. Ladha. 173 I.C. 352 
= 10 R.L. 439=39 Cr.L.J. 297 = 39 P.L.R. 775= 
A.I.R. 1938 Lah. 122. 

-S. 145—Applicability—Dispute relating to 

land—Proceedings under S. 110—If justified— 
Proper course. See Cr. P. Code, Ss. 110 and 145. 
A.I.R. 1939 Sind 261. 

-S. 145— Applicability — Dispute as to 

possession of mineral — Proceedings under S. 145 
—Propriety of. 

Proceedings under S. 145, Cr. P. Code, are not 
inapplicable to possession of minerals; they are 
appropriate in cases of disputes as to the posses¬ 
sion of minerals, although no question may arise 
as to the possession of the surface. ( Harries, 
C.J. and Rowland, J.) Ranchi Zamindari Co., 
Ltd. v. Pratap Udainath Sahi Deo. 18 Pat. 
215=5 B.R. 711 = 182 I.C. 89=11 R.P. 657=40 
Cr. L. J. 631=1939 P.W.N. 72=20 Pat.L.T. 105 
=A.I.R. 1939 Pat. 209. 

-S. 145— Applicability—Joint possession. 

When it is found that the contesting parties are 
actually in joint possession no order should be 
made under S. 145, Cr. P. Code. But the position 
is different where one of the parties claims to 
have and is actually found to have exclusive 
possession adverse to the other party. The mere 
fact that the other party sets up a title to joint 
possession does not render the section inapplicable. 
(Gruer, J.) Sheoprasad v. Govindram. 189 I. 

C. 774=41 Cr.L.J. 799=1940 N.L.J. 375=A.I. 

R. 1940 Nag. 265. 

— -S. 145— Applicability — Jo.int possession 

claimed by one of parties. 

A case in which one party claims exclusive 
possession while another party claims to be in joint 
possession along with them is no less a question 
of disputed actual possession than if each party 
claims exclusive possession of the entire area. In 
such a case, therefore, a proceeding under S. 145, 
Cr. P. Code, is appropriate. (Rowland, /.), 
Zafar Ahsan v. Jugeshwar Bux Roy. 185 I.C. 
346=12 R.P. 369=41 Cr.L.J. 171=A.I.R. 1940 
Pat. 135. 
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——S. 145—Applicability—Possession deliver¬ 
ed by Civil Court under O. 39, R. 9, C. P. Code- 
Subsequent dispute—Proceedings under S. 145— 
Discretion—Duty of Criminal Court to recognise 
delivery by Civil Court. See Cr. P. Code. Ss. 107 
and 145. 1938 P.W.N. 526. 

' S. 145— Possession — Squatter—Right to 
protection 

S. 145, Cr. P. Code, entitles a squatter to the 
protection of the law unless his possession began 
within two months of the filing of a petition 
under the section. ( Horwill , J.) Manickam 
Pillai v. Meenammal. 1937 M.W.N. 732. 

Attachment. 

-S. 145. (4) second proviso —Interim 

attachment—Power of Court—Land claimed to 
be in joint possession. 

*u U i 1 r der -^‘ second Proviso, Cr. P. Code, 

the Magistrate is empowered to attach the land in 

dispute if he considers that it is a case of emer- 

f^ n L y ^V h?Ug t 1 i aC ^° rd,ng to ° ne of the parties 
the land is in the joint possession of both the 

parties. (Ghose, J., Emperor v. Bandf Ali 

Shaikh. I.L.R. (1939) 2 Ca! 419-187 TP 

C 2 al = 16 2 3 RC 549=41 CrL 'J 396=/d.R 7 1946 

-S. 145 (4), second proviso —Ordpr inr 
Legacy”* p€nding dccis ^n of another Cou/t- 

An order for attachment under S 145 Ml 

S un C t?rtt P d OV1SO ' Cr 'r P ; C ? de ’ can he operative only 
c J^ deC,SI A n of i he Magfctrate himself under 

°ili k An order d,r ecting that the attach- 
niu d be operative until the decision in 
fc ^1 , P roceedln gs pending in other Courts 

(’iMubl 1 y c o n t r a r y t o t h e terms of the proviso. 
(Mukherjea and Biswas, JJ ) Faizur Rahman 
v. Sheikh Ladley. 42 C.W.N. 351. 

~77 S l 45 T J, 4) ’ second proviso—Order of 

attachment—When may be made. 

It is only after drawing up a proceeding in 

l^ m J° f - SUb " S 0) ? f S '- 145 ' Cr ' P - Code ' th at 

the Magistrate acquires jurisdiction, to make an 

. under , the last proviso to 
sub-s. ( 4 ). (Mukherjea and Biswas, JJ.) Faizur 
kahman v. Sheikh Ladley. 42 C.W.N. 351. 

Breach of peace. 

- — S. 145 —-Apprehension of—Duty of Magis¬ 
trate to record finding. y 

If a magistrate in his preliminary order had 
specifically found that the dispute was likely to 
cause a breach of the peace, it is not necessary 
for him to repeat in the essential final order that 

such an apprehension exists. The requisite to 
give the magistrate jurisdiction under S. 145, Cr. 

Jr. Lode, is that he should be satisfied that a dis¬ 
pute exists regarding land or water before he 
makes the preJiminary order. Once he is so satis- 
ned, his subsequent action relates to procedure 

S?h 0t Jurisdlction and in this aspect not liable 
r _/ ; e r ? se * on revision, by the Hia-h Court. (Ram 

611 - 1 R 1 T G r 8 « TA ,?' ILR - 1938 Lah. 

AnWr R L - 47 1=41 P.L.R.217= 

40 Cr. L.J■ 519=A.I.R 1939 Lah. 108. 

,» . 1 ( v Finding as to breach of peace — 

Necessity for, in final order. 

.. A finding by a Magistrate at the time of the 
institution of the proceedings under S. 145, Cr. P. 
Lode, that he is satisfied of the existence of a 
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dispute likely to cause a breach of peace, is suffi¬ 
cient to give him jurisdiction to proceed in the 

ZTjr.J 1S no ‘, a t ,so ' u ' e l>' necessary that in the 
final order recorded by him with regard to the 

question of possession there should be any 

further finding on the question of the imminence 

n i " e Peace. (Edgley and Akram, 

Gobardhan Duby v. Khirod Chandra 
Banerjee. 44 C,W.N. 427=71 C L J. 152 

°f magistrate — Inter¬ 
ference by High Court. 

ih T fi e j i,gh ? ol V? V '. ,U not interfere lightly with 
th e findmg ° f a Magistrate as to an apprehension 
of a breach of the peace when it is based on evi¬ 
dence and the duty of weighing evidence is one 

f A 1938 [=1811. 

217=40 CrLJ * 

Costs. 

7 US—Costs-—Award of, long after dis¬ 

posal of case — Legality. 

Under S. 145, Cr. P. Code, the award of costs 
should be either contemporaneous with the deci¬ 
sion m the case or made within a reasonable time 
after the disposal of the case. An award of 
costs made several months after the disposal of 
the case cannot be sustained. (Lakshmana Rozv, 

{•) Krishnamurthi. 1938 M.W.N. 

1011—48 L.W. 444 ( 1 ). 

S. 145 Discretion — Magistrate—Failure to 
exercise—Revision—Cr. P. Code, Ss. 438 and 439. 

A Magistrate in proceedings under S. 145, Cr.P. 
Code, has discretion to award costs to the success¬ 
ful party; where he does not so award costs and 
gives no reason for not exercising the discretion 
in favour of the successful party, the High 
Court will interfere in revision and award costs 
to the successful party. (Madan, J.) Udhab 
Chandra Pal v. Sideshwar Prasad Singh. 18 
Pat.LT. 714=1937 PW.N. 636=171 IC 604= 

JO 224=4 B.R. 43=38 Cr.L.J. 1099=A.I.R. 
1937 Pat. 559. 

Duty of magistrate. 

7 -S. 145— Absence of complainant — Dis¬ 

missal—If warranted. 

There is no provision in S. 145, Cr. P. Code, 
which would warrant the dismissal of a case 
merely because the complainant failed to attend 
when there is a finding of a likelihood of breach 
of the peace. (Bennet, J.) Raquma v. Ghirai. 

184 I.C. 751 = 12 R.O. 142=1940 A.Cr.C 4=41 
Cr.L.J. 96 (2) = 1939 O.L.R. 651 = 1939 A.W R. 

(C C.) 277=1939 O W.N. 974=A.I.R. 1940 
Oudh 22 

-S. 145 —Attachment of property — Subse¬ 
quent dropping of proceedings—Order for deli¬ 
very to one of the parties if justified—Proper 
order. 

Where the subject-matter of dispute is attach¬ 
ed but subsequently the proceedings are decided 
to be dropped as there was no likelihood of a 
danger to public peace, the Magistrate concerned 
has no power to pass an order at that stage direct¬ 
ing the delivery of possession of the attached 
property to one of the parties. The proper thing 
to do would be to direct the property to continue 
in attachment until the question of title is decided 
by the Civil Court. ( Bennet , J.) Daljit Singh 
v . Tej Singh. 15 Luck. 19=184 I.C. 290—1939* 
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A.W.R. (C.C.) 203=1939 OA. 734=1939 O.L. 
R. 602=1939 O.W N. 891=12 R.O. 97=1939 
A.Cr.C. 178=40 Cr.L.J. 930=A I.R. 1939 Oudb 
284. 

— ——S. 145 — Determination of actual possession 
—Decree of Civil Court. 

The landlord granted a lease of land to C for 
°. ne 3j ear - For the next year the landholder de¬ 
cided to withdraw the lease from C and granted 
** V • C tried to retain possession of the land 
and prevented V from working on the land. In a 
suit relating to a minute fraction of the land in 
question, the Civil Court passed a decree declar¬ 
ing C as a tenant of the land for the second year. 
The trying Magistrate declared V to be in pos¬ 
session of the land under S. 145, Cr. P. Code. 
On revision, 

Held, that the decision of the trying Magistrate 
was correct because it was necessary to determine 
the actual physical possession of the land as a 
breach of the peace was likely to result. 

Held also, that the trying Magistrate was not 
bound by the decision of the Civil Court to find 
that C was in possession of the holding. ( Spargo , 
/.) China Tambi v. Virappa. 169 I.C. 939=38 
Cr.L.J. 805 = 10 R.R. 39=A.I.R. 1937 Rang 202. 

-—S. 145 —Magistrate not believing evidence 

on either side on ground of interestedness — 
Order of attachment of property without taking 
further evidence — Legality. 

If a Magistrate, in proceedings under S. 145, 
Cr. P. Code, feels that it would be unsafe to act 
-on the evidence of either side because of its inte¬ 
rested nature, it is his duty to satisfy himself as 
to who was in possession by taking further evi¬ 
dence. S. 145 (4) contemplates such a course, and 
the Magistrate is not at liberty to confess his 
inability to arrive at a conclusion as to possession 
before he has taken all available steps to satisfy 
himself as to which party was in possession. If, 
without taking further evidence and all available 
evidence, the Magistrate directs attachment of the 
property in dispute on the ground that he is 
unable to decide the question, the order is liable 
to be set aside in revision. (Pandrang Rozu, J.) 
Gopammal z/. Nallammal. 1937 M.W.N. 326. 

“ S. 145 —Question of possession—Magistrate 
attaching property—Dropping of proceedings on 
ground that apprehension of breach of Peace is 
not likely—Order confirming attachment and 
directing parties to seek redress in civil or com¬ 
petent Court—Legality of. 

In proceedings under S. 145, Cr. P. Code, it is 
the duty of the Magistrate to decide for himself, 
when a breach of the peace is likely, who is in 
actual possession so that the parties may know 
which of them is to go as plaintiff, to the Civil 
Court. It is not open to the Magistrate to say 
that he cannot decide the question of possession 
and to remain without making any attempt to in¬ 
quire into the matter. Nor can the Magistrate, 
after the apprehension of a breach of the peace 
has ceased, merely drop the proceedings ana con¬ 
tinue the attachment effected by him or confirm 
it. If he thinks it unnecessary to hold an inquiry 
or continue the proceedings, he ought to set 
aside the attachment and pass orders as to the 
disposal of the property in the custody of the 
Court. An order confirming the attachment and 
directing the parties to seek redress in a civil or 

Q.. D .—158 
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competent Court, after dropping the proceedings, 
is without jurisdiction. ( Pandrang Row, J.) 

I<AO v - Satyanakayana. 1937 M. 

W.N. 55. 

—-S. 145— Possession given by Civil Court — 

Duty to protect. 

Under S. 145, Cr. P. Code, the Criminal Court 

is bound to support persons placed in possession 
of property by the ( ivil Court and whose posses¬ 
sion has been wrongfully disturbed. It is for the 
other party to show that they subsequently came 
into possession by some lawful means. Magist¬ 
rates are bound not only to look into events 
occurring within two months of the date when the 
proceedings were drawn up but they should con¬ 
sider the whole history of the dispute from the 
date when a party was put in possession by the 
Civil Court. ( Madan, J.) Chandeshwar Pra¬ 
sad Narayan Sin. h v. Dwarka Singh. 1937 
P.W.N. 571 = 171 I.C. 593=10 R.P. 223=4 B R 
41=38 Cr.L.J. 1096=A.I.R. 1937 Pat. 557. 

-S. 145— Possession given by Civil Court — 

Duty of Criminal Court to respect—If conclusive 
as to present possession. 

The Criminal Court ought to hold that if on a 
given date a party has been put in possession by 
the Civil Court than on that date that party got 
possession as against his opposite party. But 
where a considerable period elapses between the 
date of delivery of possession and the date on 
which possession of the land is disputed, a stale 
delivery of possession cannot be conclusive as to 
present possession. In such a case it is open to 
the Magistrate to hold that there has been an 
ouster of the party who was put in possession by 
the Civil Court. ( Rowland. J.) Zafar Ahsan 

V. Jogeshwar Bux. 1939 P.W.N. 855=6 B R. 
155, 

-S. 145 —Single proceeding against different 

tenants holding separately under same landlord — 
Legality. 

A landlord in execution of his rent decrees in 
respect of various holdings consisting of many 
plots to.ok out writs of delivery of possession. 
The tenants resisted. Police lodged informa¬ 
tion with Magistrate calling for action under 
S 145, Cr. P. Code. The Magistrate, w r hile pro¬ 
ceeding, instead of dealing with each holding or 
tenant separately, issued one common proceeding 
in respect of all the holdings. The landlord alone 
appeared and put in his w ritten statement of his 
claim. The Magistrate, without proceedings 
i? ari , e . 3 hearing evidence on the side of the 
landlord or without granting time to the tenants 
to file their written statements, went into evi¬ 
dence without first ascertaining which of the 
tenants was claiming what lands and decided the 
proceeding as if the entire lands had been claimed 
by the whole body of the tenants jointly. On 
revision. 

Held, setting aside the order, that the Magis¬ 
trate should have dealt with the case of each hold¬ 
ing separately and should have given the tenants 
opportunity of producing evidence to show which 
of the holdings was claimed by each one. ( Row¬ 
land, J.) Ram Kishun Singh v. Faujdar Gop. 

3 B.R. 659=170 I.C. 90=38 Cr.L.J. 842=10 R. 

P. 75 = 1937 P.W.N. 755=18 Pat.L.T. 824=A.I. 

R. 1937 Pat. 413, 
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Effect of order under. 

- S. 145 (6 )—Who are bound— Order against 

a party—Subsequent application by that party , if 
maintainable. 

Where on an application under S. 145, Cr. P. 
Code, on the non-applicants not appearing, an ex 
parte order was made in favour of the applicant 
under S 145 (6) and subsequently mutation was 
made in the name of the sons of the non-applicant 
and they applied under S. 145, Cr. P. Code, 
against the original applicant, it was held that the 
sons were virtually parties*to the prior proceed¬ 
ings under S. 145 and as such they were bound by 
the order and a fresh application by them is not 
maintainable. (Zia-ul-Hasan, J.) YIuneshwar 
Baksh Singh v. Gajja Singh. 1938 O.A. 635= 
1938 O.W.N. 828=177 I.C 247=1938 O.L.R. 
401=1938 A.Cr.C. 83=11 R.O. 40=39 Cr.L.J. 
868 . 

Enquiry under. 

--S. 145— Proof required—Order under 

S. 146 —When not proper . 

In a proceeding under S. 145, Cr. P. Code, it is 
not proper to set up any absolute standard and to 
say that evidence not up to this standard will not 
be acted on by the Court for the purpose of an 
order under that section. The proceeding can be 
decided on the balance of evidence and if the 
Magistrate can see his way to express an opinion 
that the evidence of one side is superior to the 
evidence on the other side, then he is entitled to 
and should, if possible, form a definite opinion 
on the question of fact as to who is in possession. 
An order under S. 146 attaching the property is a 
desperate remedy for cases in which the Magist¬ 
rate finds it quite impossible to choose between 
the conflicting evidence adduced by the two sides. 

It would be regrettable if it were necessary to 
pass such an order when the first Court has been 
able to make up its mind in favour of one party. 

If the Magistrate thinks that the evidence for the 
first party, weak though it may be, is preferable 
to the evidence for the second party, it is his duty 
to give a decision in favour of the first party. 
{Rowland, J.) Nandkishore Singh v. Bigan 
Lohar. 184 I.C. 817=12 R.P. 281=6 B.R. 81 
=41 Cr.L.J. 101=1940 P.W.N. 6=21 P.L.T. 306 
=A.I.R. 1940 Pat. 113. 

- S. 145— Enquiry under—Proof of posses¬ 
sion—Delivery of possession by Civil Court — 
Evidentiary value. 

In an enquiry under S. 145, Cr. P. Code, the 
Criminal Court ought to hold that if on a given 
date the plaintiff has been put into possession by 
the Civil Court then on that date the plaintiff got 
possession as against the defendant. But where a 
considerable period elapses between the date of 
delivery of possession and the date on which pos¬ 
session of the land is disputed, a stale delivery of 
possession cannot be conclusive as to present pos¬ 
session. ( Rowland , /.) Zafar Ahsan v. Jugesh- 
war Bux Roy. 185 I.C. 346=12 R.P. 369=41 
Cr.L.J. 171=A.I.R. 1940 Pat. 135. 

--S. 145 (4)— Enquiry under—Special oath — 

Offer by one party to give up claim if opposite 
party takes special oath—Refusal by latter to do 
so—Power of Court to take this into considera¬ 
tion. 

If one of the parties to a proceeding under 
S. 145, Cr. P. Code, offers to give up his claim to 
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the property in dispute if the opposite party takes 
a special oath but the latter refuses to do so, this 
refusal is of course not to be treated as anything 
conclusive, but it is a matter which the Court is 
entitled to take into consideration along with the 
other evidence and it is open to it to draw such 
inference from this conduct of the party as it 
thinks fit. (Rowland , /.) Nandkishore Singh 
v. Bigan Lohar. 184 I.C. 817=12 R P. 281= 

81=41 Cr.L.J. 101=1940 P.W.N, 6=21 

P.L.T. 306=A I.R, 1940 Pat. 113. 

Forcible dispossession. 

-S. 145 —What is. ' 1 


Where a zamindar’s land is cultivated by his 
haris on behalf of zamindar and another person 
has squatted on that land and thereupon the haris 
declare that they thenceforth are the haris of that 
person in respect of the same land, such declara¬ 
tion by the haris in such circumstances cannot 
amount to forcible ousting of the zamindar. 
( Lobo , J.C. and O'Sullivan, J.) Mahomed Ali v, 
Shamsul Haq. I.L.R. (1940) Kar. 162=187 I. 
C. 636=12 R.S. 255=41 Cr. L.J. 486=A.I.R. 
1940 Sind 33. 

Immovable property. 

S. 145 (2 )—Paddy crops cut and stored in 


khalihan—Dispute as to possession of — Procee¬ 
dings under S. 145 —Jurisdiction to dr,aw up. 

Paddy crops cut and stored in a khalihan do 
not come within the term ‘'immovable property" 
within the meaning of S. 145 (2), and a dispute as 
to possession of such crops does not give a Magis* 
trate jurisdiction to draw up proceedings under 
S. 145, Cr. P. Code. (Chatterji , /.) Rajindra 
Lal v. Brich Kurmi. 178 I.C. 582=11 R.P. 276 
=40 Cr.L.J. 125=5 B.R. 118=1938 P.W.N. 643 
=19 Pat.L.T. 728=A.I.R. 1938 Pat. 527. 

Jurisdiction. 

S. 145 —Delivery of possession by Civil 


Court—Proceedings under section—Jurisdiction to 
start. , , • 

It cannot be laid down as a hard and fast rule 
that a Magistrate has no jurisdiction to start a 
case under S. 145, Cr. P. Code, once there has 
been a delivery of possession by the Civil Court. 
(Noor, J.) Rajendra Narayan Bhanj Df.ov. 
Chintamani Mahapatra. 180 I.C. 322 = 11 R. 
P. 493=5 B.R. 585=20 P.L.T. 333=40 Cr.LJ. 
339=1938 P.W.N.526=19 Pat.L.T. 632=A.I.R. 
1939 Pat. 151. 

—-S. IAS —Dispute between parties claiming 

joint possession—Jurisdiction of Magistrate to 
deal with. 

A dispute between two parties claiming to hold 
joint possession of the property in dispute is not 
outside the scope of S. 145, Cr. P. Code, and a 
Magistrate has consequently jurisdiction to deal 
with the matter under the section. ( Madan, J .) 
Rajkishore Narain Singh v. Amirul Hasan. 
19 Pat LT. 211 

S. 145 (6 )—Finding of possession in favour 


— ^ w — - — — v 

of petitioner—Direction to petitioner to restore 
cemeteries and give access to Mussaltnans—Power 
of Magistrate to order. 

After a finding and a declaration of PO. s . se ^ s J?° 
in favour of the petitioner under S. 145 (6) of tn 
Cr. P. Code, it is beyond the powers of: the boo- 
Divisional Magistrate to direct the . 

restore two old cemeteries aind allow ac 

1 — a .u 
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Mussalmans if they should desire. (Lakshmana 
Rao,J.) Balakrishna Reddiar v. Sybd Jalal- 
uddin Sahib. 184 I.C. 451 (1)=12 R.M.452= 
41 Cr.L.J 18=1939 M.Cr.C. 77=1939 M.W.N. 
737 (1)=50 L.W. 338=A.I.R. 1939 Mad. 791= 
(1939) 2 M.L.J. 111. 

-S. 145 (4)— Order in favour of person not 

party to proceedings—Legality . 

An order in favour of a person who is not a 
party to the proceedings is not warranted and is 
without jurisdiction. ( Dhavle, J.) Babu Ram 
Pandf.y z;. Shyam Deo Narain. 179 I.C. 548= 
11 R.P. 390 = 5 B.R. 246=40 Cr.L.J. 220=1938 
P.W.N. 810=A.I.R. 1939 Pat. 187. 

--S. 145— Order dealing with lands not 

included in proceedings—Legality. ! 

In proceedings under S. 145, Cr. P. Code, a 
Magistrate should confine his order to the plots of 
land mentioned in the proceedings and the order 
should not include lands outside the proceedings. 
If he deals with a larger area of land in his order 
than what is included in the proceedings, he acts 
in excess of his jurisdiction and his order is liable 
to be set aside. ( Varma . /.) Kirpal Singh v. j 
Hari Choudhury. 182 I.C. 54=40 Cr.L.J. 629 
=12 R P. 5=5 B.R. 710=1939 P.W.N. 392=A. 
I.R. 1939 Pat. 565. 

-S. 145— Police report—If sufficient to take 

action. 

A Magistrate has jurisdiction to take action 
under S. 145, merely upon a police report, if the 
report sets out the matter of dispute, its cause, its 
nature, and the apprehension that unless action is 
taken breach of peace will ensue and thus contains 
sufficient material for the Magistrate to act upon. 
(Davis, J.C. and Loho, A.J.C.) Muhammad 
Araf v. Satramdas Sakhimal. 164 I C 969= 
37 Cr.L.J. 1030=9 R.S. 60 (2)=1936 Cr.C. 859 
=A I R. 1936 Sind 143. 

-S. 145 (5)— Pozver to cancel preliminary 

order under S. 145 (1). | 

A Magistrate has jurisdiction under S. 145 (5), 
Cr. P. Code, when circumstances justify it, to 
cancel a preliminary order issued previously 
under sub-S. (l; of S. 145. The matter is enti¬ 
rely in his discretion, save where the order is 
passed without any material to justify it. 1 
*( Bennet, J.) Daljit Singh v. Tej Singh. 15 
Luck. 19=184 I.C. 290=1939 A W.R. (C.C ) 
203=12 R.O. 97=1939 A.Cr.C 178=40 Cr.L.J. 
930=1939 O.A 734=1939 O.L.R. 602=1939 O. 
W.N 591=A.I.R. 1939 Oudh 284, 

--S. 145— Successive proceedings — Compe¬ 
tency. 

A second proceeding under S. 145, Cr. P. Code, 
in respect of the same land is not without juris¬ 
diction merely because the Magistrate had already 
declared a party to be in possession of the very 
land in previous proceeding; if the conditions of 
the section are satisfied, the Magistrate can take 
proceedings. There is no reason why the actual 
possession of a person who was no party to the 
previous proceeding should be ignored when 
there is a dispute about the possession, and why 
he should not proceed under the section on the 
ground of there haying been a previous proceed¬ 
ing under the section—not necessarily between 
the same parties. (Dhavle. J.) Inderdeo ^ingh 
v. Kesho Singh. 1937 P.W.N. 845=18 PatL. 
T. 886=173 I.C. 107=4 B.R 211=39 Cr.L.J. 
268=10 R.P. 372=A.I.R. 1938 Pat. 1. 
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——S. 145— Title — Enquiry into — Jurisdiction 
of Magistrate—Dispute as to possession of 
unworked minerals—Question of ownership of 
same—Necessity to decide — Possession, if 
follows title. 

The Court in proceedings under S. 145 can pro¬ 
perly consider ouestions of title where such is 
necessary in order to ascertain who is in posses¬ 
sion. In a case where the Magistrate has to 
decide who is in possession ol certain unworked 
minerals, since unworkcd minerals are not capa¬ 
ble of such possession as is the surface of land 
or a house, it is necessary for the Magistrate to 
consider who is the owner of the minerals in 
order to assist him in coming to a conclusion as 
to who is in possession of the same Before a 
Court can come to a decision as to who is in pos¬ 
session of the unworked minerals, the question of 
ownership has to be considered. In proceedings 
under S. 145, Cr. P. Code, it is no doubt posses¬ 
sion that matters and not ownership, but in the 
case of unworked minerals possession follows 
title, and the owner of the unworked minerals is 
in possession of them though he is not actually 
engaged in working them. ( Harris. C.J.and 
Rowland, J.) Ranchi Zamindari Co., Ltd. v, 
Pratap Udainath Sahi Deo. 18 Pat. 215=5 B. 
R. 711 = 182 IC. 89=11 R.P. 657=40 Cr.L.J. 
631=1939 P.W.N. 72=20 Pat.L.T. 105=A.I.R. 
1939 Pat. 209. 

“Land or water**. 

-S. 145 (1) and (2)— Meaning of—Dispute 

as to collection of fees khutagarai, arhat and keali 
—Proceedings under S. 145— Competency — S. 147, 
applicability. 

S. 145, Cr. P. Code, may not appl^ to a dispute 
arising out of the collection of certain fees called 
khutagarai arhat and keali levied in respect of 
boats bringing grain and moored in shallow 
channel in a tauzi within a mauza; the fees being 
dissociated from the ownership of the site, are 
not included within the expression “land or 
water”, under S. 145 (1) and (2), Cr.P. Code. But 
though S. 145 may not apply, S. 147 will and an 
order passed under S 145 can be upheld under S. 
147, Cr. P. Code. ( Dhavle , /.) Kunjo v. Sarju. 181 
I.C. 176=11 R.P. 573=40 Cr.L.J 538=5 B R. 
539=1939 P.W.N. 66=20 Pat.L.T. 164=A I.R. 
1939 Pat. 206. 

Order under. 

—-S. 145— Order of Magistrate set aside in 
revision on technical grounds—His finding as to 
possession—Evidentiary value. 

Where an order of a Magistrate under S. 145, 
Cr, P. Code, has been set aside in revision, 
though on technical grounds, his finding that the 
complainant was in fossession and was forcibly 
dispossessed by the accused is not admissible in 
evidence. But his order is evidence that posses¬ 
sion was claimed by the complainant. ( Skemp, J ) 
Debt Singh v. Sis Ram. 41 P L.R. 120=A I.R. 
1939 Lah. 188. 

Parties. 

-S. 145 —Dispute between rival lessees — Co¬ 
sharers of land, if necessary parties. 

The enquiry under S. 145 is confined to the fact 
of actual possession irrespective of the merits of 
the claims of the parties concerned. A claim 
therefore merely to a right to possession, as dis¬ 
tinguished from a claim to be in possession. 
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would be outside the scope of the enquiry. It is 
therefore not necessary that all parties interested 
in or claiming a right to the property in dispute 
or entitled to it should be made parties to the 
proceedings. Hence where the dispute is between 
the two rival lessees, who claim to be in actual 
possession of certain land and they alone are 
issued notices under S. 145, and not the co¬ 
sharers of the land, there is no defect in the pro¬ 
ceeding. 30 Cal. 155 (F.B.), Rel. on. (Gang a 
Nath, J .) Emperor v. Bhuneshar Prasad. 164 
I.C. 180=9 R A. 119=37 Cr.L.J. 886=1936 A. 
Cr.C. 132=1936 A.L.J. 796=1936 A.W.R. 626= 
1936 Cr.C. 673=1936 All.L.R. 704=A.I.R. 1936 
All. 531. 

-S. 145 —Dispute between tenants and co¬ 
sharer landlords—Failure to implead some land¬ 
lords—Effect on legality of proceeding . 

Failure to implead some of several co-sharer 
landlords in a proceedings under S. 145, Cr. P. 
Code, in a dispute between the landlords and 
tenants, does not render the proceedings illegal. 
In the case of co sharer landlords the possession 
of one is the possession of all and one set of co- 
sharer landlords can therefore validly represent 
the entire body of co-sharers in a proceeding 
under S. 145, Cr. P. Code. (Agarwala , J.) Raja 
Gope v. Sukan Sinc.h. 183 I.C. 286=5 B.R. 
894=12 R.P. 120=40 Cr.L.J. 749=20 Pat.L.T. 
145=1939 P.W.N. 64=A.I.R. 1939 Pat. 353. 

--S. 145 —Party to whom no notice is issued — 

Right to intervene at the time of arguments. 

Where in a proceeding under S. 145, Cr. P. 
Code, a person to whom no notice was issued to 
produce evidence and by whom no evidence was, 
in fact, produced, intervenes when the arguments 
of the two parties to the proceeding are being 
heard and wants to become a party to that pro¬ 
ceeding, the Magistrate can rightly refuse to 
listen to him. ( Nanavutty , J.) Jacdish Prasad 
Singh v. Tez Bhan Singh. (1936; O.W.N. 147. 
-S. 145 —Third party—Right to intervene. 

Where the original contesting parties in res¬ 
pect of proceedings under Cr. P. Code, S. 145, 
had settled their disputes and the danger of a 
breach of the peace had disappeared, a person not 
a party to the original proceedings cannot seek to 
intervene and ask the Court to keep the proceed¬ 
ings pending with a view to enable him to adjudi¬ 
cate his rights and more so when there was no 
likelihood of a breach of the peace. ( Grille , J.) 
Emperor v. Chunilal. 1939 N.L.J. 197. 

S. 145— Tenant in possession—If necessary 


party. 

Persons admittedly in possession of the dis¬ 
puted property are necessary parties to the pro¬ 
ceedings under S 145, whatever the length or 
source of their possession may be. The essence 
of proceedings under S. 145 is the determination 
of the question as to who is in possession. To 
say that persons in possession of the disputed 
property as tenants are not necessary parties is to 
preclude persons who claim to be in possession 
from giving evidence that they are in possession; 
and in discharging such persons the action of the 
Magistrate is irregular and not in accordance 
with S. 145 of the Code. If the matter is decided 
without their being made parties, the decision will 
not be binding on them and the likelihood of a 
breach of the peace which the section is designed 
to obviate, will not be removed. ( Grille, J.) 


2520 

CR. P. CODE (1898), S. 145. O • • ;> 

NacarMal Rudmal v Rudmal Gangabisan. 
Ji^.R. (1937; Nag. 288=167 I. C. 500=9 R N 
188=38 Cr.L.J. 395=A.I.R. 1937 Nag. 93. 

Possession... '' 

——-S. 145 (4 ~)—Evidence of possession not 
satisfactory Magistrate , if can consider question 
of title , 

Where in a proceeding under S. 145, Cr. P. 
Code the evidence of possession is not quite 
satisfactory on either side, and there is no reason 
to believe one party more than the other, the 
Magistrate can use evidence of title to supple¬ 
ment the evidence of possession. (Smith. J.) 
Jagdamba Devi v. Emperor. 171 I.C. 181=1937 
O L.R. 526=10 R O. 95=1937 A.Cr.C. 151=38 

Cr.L J 11 ° 7 =( 1 93 7 ) O.W.N. 1016=A.I.R. 1937 
Oudh 510. 

-S. 145 (4) —Finding as to possession of 

first party—Validity of—If affected by further 
finding as to his dispossession which is not his 
case. 

Where the judgment of the Magistrate con¬ 
tains a clear finding to the effect that the first 
party was in possession of the disputed land, its 
validity is not affected by a further finding to the 
effect that the first party was forcibly dispossess¬ 
ed by the second party, which was not a party of 
the first party’s case. (Edgley and Akram, JJ .) 
Gobardhan Duby v. Khirod Chandra Banerjee. 
44 C.W.N. 427=71 C.L.J. 152. 

-S. 145 (1)— Omission to pass preliminary 

order — Effect—Jurisdiction to pass order under 
S. 145 (6)— Failure to object—Effect of. 

In proceedings under S. 145, Cr. P. Code, the 
queslion of possession has to be decided with re¬ 
ference to the date of the preliminary order; and 
if there is no preliminary order, the one question, 
which the Magistrate has to decide cannot be 
decided. Consequently unless there is a prelimi¬ 
nary order under S. 145 (1). the Magistrate has 
no jurisdiction to pass any order under S. 145 (6). 
The mere fact that a party affected by the pro¬ 
ceedings allows the Magistrate to go on without 
objection cannot validate the order which is with¬ 
out jurisdiction. (Burn, J.) Mariasusai Udyan 
v. Hajee Mahomed Azezudeen Sahib. 164 I.C. 
689 (2)=37 Cr L.J. 953=9 R.M. 158=1936 M.W* 

N.647=44 L.W. 305=1936 Cr.C. 948 (1) = 1936 
M.Cr.C. 254=A.I.R. 1936 Mad. 824=71 M.L.J. 
305. 


—-—S. 145—Possession—Possession of well in 
Railway property—Railway authority entitled to 
eject person as trespasser—Order declaring Rail¬ 
way authority in possession—If justified. 

Where the Railway authorities establish a case 
under S. 122, Railways Act, entitling them to 
eject the person asserting possession over a well 
in the railway premises, the person ejected cannot 
be said to have been forcibly and wrongfully dis¬ 
possessed and therefore the Magistrate is justi¬ 
fied in passing order under S. 145 (6; declaring 
the Railway authorities entitled to possession of 
the well. (Davis, J. C. and Weston, J.) Hor- 
chand Ramchandv. Emperor. A.I.R. 1940 Sind 
167. - 

Procedure. 

-S, 145 —Claim by landlord and by differeni 

sets of tenants separately in respect of f? vera J * ° 

of land—Single joint inquiry— Legality—proper 

procedure . 
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Irt a case iti which a landlord claims a large 
number of plots of land to be in his possession 
while different sets of tenants claim different 
plots in their respective possessions separately, a 
single inquiry under S. 145, Cr. P. Code, is not 
illegal or necessarily irregular. Where, however, 
there is a combination of claims of different sets 
of tenants against one and the same landlord in 
one inquiry. The question of prejudice has to be 
examined. The proceedings must specify which 
of the plots is claimed by which tenant. The 
Magistrate must apply his mind to individual 
holdings and should not draw general conclusions ! 
in respect of specific plots of land on general evi- j 
dence. Lands claimed by each set of tenants 
should be separately specified in the proceeding, 
and the Magistrate must come to a conclusion in 
respect of each holding separately ( Noor, J.) 
Gut. ab Kuer v. Ganouri Kof.ri. 1938 P.W.N. 
149=178 I.C 333 = 11 R P. 239=40 Cr.L.J. 17= 

5 B R. 11=A.I.R. 1938 Pat. 511. 

-S. 145 (1) and (3 )—Defects in procedure — 

Failure to draw up original order and affix its 
copy at the spot—If vitiates proceedings. , 

Where a Magistrate failed to record an order 
in writing under S. 145 (1), Cr. P. Code, stating 
the grounds on which he was satisfied as to the 
existence of danger of breach of public peace and 
where he further neglected to place a copy of his 
order in a conspicuous place near property in 
question as required by S. 145 (3), the entire pro¬ 
ceedings are vitiated and must be set aside. 

( Addison J.) Chanan Singh v. Emperor. 40 
P.L.R. 20=176 I.C. 124=31 Cr.L.J. 702=11 R. 
L. 165=A.I.R. 1938 Lah. 345. 

- S 145— Dispute as to possession of land — 

Notice to parties—Filing of written statements and 
documents—Proper course for Magistrate —Sub¬ 
stitution of proceedings under S. 144 —If justified 
—Duty to take evidence. 

In cases of dispute as to possession of land, 
where notices are issued to the parties calling on 
them to state their claims in respect of the land 
in dispute, and th$ parties appear and file written 
statements and documentary evidence in the 
manner indicated in S. 145, Cr. P. Code, the 
Magistrate should not adopt a short cut by subs- I 
tituting proceedings under S. 144, Cr. P. Code, so 
as to avoid the trouble of taking oral evidence. 
The Magistrate must proceed to complete the 
proceedings under S. 145. The written statements 
already filed must be considered and any docu¬ 
ments filed, if they are to be used as evidence 
must be marked as exhibits. The Magistrate 
must hear such evidence as the parties may 
adduce, and he must then make an order under 
S. 145 (6) or under S. 146, in accordance with his 
finding on the question which of the parties was 
in possession on the date the notices issued. 

( Rowland , J.) Doman Gopr v. Het Narain 
Singh. 1940 P.W.N. 49=A.I.R. 1940 Pat. 382. 

-S. 145— Single proceeding in respect of 

different plots of land held by different tenants — 
Legality. 

There is nothing necessarily illegal or irregular 
in combining a large number of plots of land in 
one proceeding under S. 145, Cr. P. Code, where 
the dispute is between a landlord who claims a 
large number of plots on the one side and diffe¬ 
rent sets of tenants, claiming different plots of 
land on the other, provided care is taken to ensure 
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that the parties are not prejudiced by the amal¬ 
gamation of a number of plots in one proceeding. 
(Aqarwala, J ) Raja Gope v Sukan Singh. 183 
I.C. 286=5 B.R. 894 = 12 R P. 120=40 Cr L T 
749=1939 P.W.N. 64=20 Pat.L.T. 145=A I.R. 
1939 Pat. 353. 

—S. 145— Joint possession—Proceeding under 
—Party alleging joint Possession with opposite 
party—Jurisdiction of Magistrate. 

The Magistrate has no jurisdiction to initiate 
proceedings under S. 145, Cr. P Code, where a 
party files a written statement alleging that he 
and the opposite party are in joint possession of 
the property in dispute and are members of a 
joint Hindu family. It is not open to the Magis¬ 
trate to come to a definite finding, contrary to the 
express allegations of the party, that he is in ex¬ 
clusive possession o f the property in dispute. If 

there is a likelihood of a breach of the peace 
between the parties, then proceedings under S. 107, 
Cr. P. Code, should be taken to bind over either 
or both of them to keep the peace. ( Nanavutty , 
J ) Shanti Prasad v. Emperor. 1937 OWN. 
214=1937 A Cr.C. 37. 

—-—S. 145— Magistrate when can refuse to take 

action—Report as to danger of breach of peace _ 

Use of evidence given in another case—Legality _ 

Dismissal under S'. 203— If proper. 

The only case in which a Magistrate can refuse 
to take action under S. 145, Cr*P.Code, is when he 
is not satisfied that there is a danger of a breach 
of peace. But where the police report is to the 
contrary and if he is satisfied with it, his duty is 
to issue notices to the parties and proceed accord- 
ing to sub-S (4). Where the Magistrate consi¬ 
ders the evidence given in another case as evidence 
in the case on hand, though the other case is bet¬ 
ween the same parties and pending before him as 
a Revenue Court, the procedure is entirel> illegal 
and his dismissal of the case under S. 203, Cr. P 
Code, clearly wrong for S. 203 has nothing to do 
with proceedings under S. 145, Cr. P. Code. (Zia- 
ul-Hasan, J.) Empf.ror v. Subhan. 1938 O W 

nl 10 ,o»l 93 . 8 , AWR ’ (C C > 99=1938 OA*. 
904=1938 A^Cr.C. 137=1938 O.L.R. 475 = 178 I 

n R *°- 104=40 Cr L J- 33=A.I.R. 1939 

-S. IAS—Proceedings requiring the filing of 

statement— Ex parte order—Sustainability. 

In proceedings under S. 145, Cr. P. Code, which 
require t ie filing of statements by the parties, the 
Magistrate should not proceed ex parte, and an 
ex parte order cannot be sustained. The parties 
must be given an opportunity to file statements 
and the inquiry then proceeded with. ( Lakshmana 

xr Giddasani v . Achigadu. 1938 

M.W.N. 824=178 I.c. 251=11 R.M. 436=40 Cr. 

JU.J. 32. 

Preliminary order. _ 

Q . S- 145 ( 1 )—Prolonged inquiry—Propriety. 

ouD-b. ( 1 ) does not contemplate any sustained 
inquiry before the making of the preliminary 
order. It is in the highest degree absurd for a 
Magistrate to delay the passing of a preliminary 
order while he undertakes a prolonged inquiry 
extending over several hearings. (Lobo, J.C. and 
OSttlltvati. J.) Mahomed Au v. Shamsul H»n 
I.LR. (1940) Kar. 162=187 I C 636-12 H s' 
255=41 Cr.L.J. 486=A.I.R. 1940 Sind 33 
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> . Receiver. ' 1 

_S. 145 (4). second proviso— Appointment 

of receiver—Powers of Court. » • 

Per Biswas, /.—Strictly speaking, it is a matter 
which is arguable whether or not a ’receiver can 
be appointed in any proceeding under Chapter All 

except under S. 146, Cr. P. Code. Even though a 
receiver may not be appointed consequent on an 
attachment made under S. 145 (4), second proviso, 
a Magistrate is competent to make suitable arran¬ 
gements for the custody of the property attached. 

(Mukherjea and Btsu/as, JJ.) Faizur Rahman 

v. Sheikh Ladley. 42C.W.N 351. 

—S 145 (4)— Appointment of Receiver — 

Power of Court . 

Under S. 145 (4) a Magistrate has no power to 
appoint a receiver and to give in his charge the 
property in dispute. It can at the most attach it, 
but the Code does not make it clear by what 
method the attachment is to be effected. But if 
the analogy of S. 88 were to be followed, the 
Magistrate ought to attach the land through the 
Collector of the District. The word '‘attach’, 
merely means to bring under the control of the 
Court, and the Magistrate is entitled to effect that 
object in any way which is within his power. The 
appointment of a receiver with the powers of a 
receiver under the Civil Procedure Code is not 
one of those ways because unless that power is 
expressly given, a Magistrate cannot exercise it. 
At the same time, if the Magistrate’s attachment 
is to be t ffected,Magistrate must put some person 
into possession of the property, who will have 
authority to maintain his possession. However the 
word '‘receiver” should not be applied to such 
person because of possibilities of misunderstand¬ 
ing. The person so appointed can be reimbursed 
for the legitimate costs incurred by him in man¬ 
agement of the property. Another reason for 
which a “receiver” endowed with powers under 
the C P. Code, should not be appointed is that 
the proceedings under S, 145 are intended to be 
carried through without delay and the time 
during which the subject of the dispute needs to 
be under attachment is so short as certainly not 
to justify the appointment of a receiver having 
the powers of a receiver under the Civil Proce¬ 
dure Code. (Mackney, J.) Maung San U v. 
Maung Lu Gale. 174 I C. 958=39 Cr.L.J. 484 
=10 B.R. 451=A.I.R. 1938 Rang 88. 

-S. 145— Revision — Interference by High 

Court. 

The High Court does not interfere in revision 
with orders under S. 145, Cr P. Code, on the 
merits as a rule. ( Dhavle, J.) Babu Pam Pan- 
dey v. Shyam Deo Narain. 179 I.C. 548=11 R. 
P. 390=5 B.R 246=40 Cr.LJ. 220=1938 P.W. 
N. 810=A.I R 1939 Pat 187. 

-S. 145— Proceedings under—Interference 

by High Court. 

Otdinarily 4he J.C.'s Court of Sind will not 
interfete with the proceedings of Magistrates 
under Ch. 12, merely because Judges would have 
exercised their discretion differently upon the 
facts. Proceedings under Ch. 12 are proceedings 
only of a quasi judicial nature. They are tem¬ 
porary and emergent in their nature and Magis¬ 
trates on the spot are in a better position to 
judge of the affairs than Judges in Court many 
miles away. But where it is shown that there is 
not upon the record material on which the 
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Magistrate could properly exercise jurisdiction 
then the High Court will interfere. {Davis, J C. 
and Lobo, AJ.C.) Muhammad Araf v. Satram- 
das Sakhimal. 164 I.C. 969=37 Cr.L.J. 1030= 
9 R.S. 60 (2)=1936 Cr.C. 859=A.I.R. 1936 Sind 
143. 

-S. 145 (1)— Preliminary order incomplete- 

interference in revision. 

The fact that the preliminary order under S. 
145 (1), Cr. P. Code, is not complete, is not a 
ground for interference in revision. ( Currie , /.) 
Dalle v. Kehri Singh. 39 P.L.R. 503. 

Scope. 

-S. 145 (4) and (5)— Scope—If exhaustive 

—Power of Magistrate to drop or terminate pro¬ 
ceedings on being satisfied of non-existence of 
likelihood of breach of the peace—Information 
derived from Court diary and conduct of parties 
—Sufficiency of for terminating proceedings. 

It cannot be said that sub-Ss. (4) and (5) of S. 
145, Cr. P. Code, are exhaustive or prevent a 
Magistrate from terminating proceedings under 
S. 145 when he is satisfied that the very cause and 
reasons of proceedings under the section have 
ceased to exist. S. 145 (5) provides for a special 
case and does not prevent the Magistrate from 
terminating or dropping the proceedings if he is 
satisfied that there is no likelihood of a breach 
of the peace. It is, however, desirable that they 
should be terminated with some formality. In 
other words, he should have on record a police 
report or other information to the effect that no ' 
dispute likely to cause a breach of the peace 
exists, in the same as proceedings are instituted 
on some information. But where the diary of a 
case shows that the parties attended the Court 
from time to time, talked about a compromise, 
and then finally stayed away and did nothing for 
months on end, that might be said to constitute 
information which would justify the Magistrate 
in his opinion that no dispute likely to cause a 
breach of the peace existed any longer and would 
justify an order terminating the proceedings. 
Information derived from the Court diary and 
the conduct of the parties is as good as any 
other, (Daris, J.C. and Tyabji, J.) Mahomed 
Ayoob Saifuddin Khan v. Gulzar Mehar. 
I.L.R. (1939) Kar. 775=187 I.C. 752=12 R.S. 
265=41 Cr.L.J. 507=A.I.R. 1940 Sind 51. 

-S. 145— Scope — Claim to possession of 

entire village- Order declaring party to be entitl¬ 
ed to possession of undivided share — Legality. 

Where in proceedings under S. 145, Cr. P. 
Code, a party claims to be in possession of an 
entire village, it is not permissible for the Magis¬ 
trate to declare the party to be entitled to posses¬ 
sion of an undivided share of the village. 

(Lakshmana Rao, J.) Muthuswami Thevar v. 
Rajaram Pandian. 1940 M.W.N. 801=52 L.W. 
346 (1) = (1940) 2 M.L.J. 355. ^ . 

-S. 145 (A)— Mandatory character — Omis¬ 
sion to hold inquiry—Effect 

Sub-Ss. (1). (4), (5) and (6) of S. 145 are com¬ 
plementary Once an order has been passea 
under sub-S. (1), it is obligatory for a magistrate 
to make the inquiry provided for in sub-b. W 
subject only to the obligation under sub-S. (5y 
terminate the proceedings in the c * rcu Pc ,a\ . 
therein contemplated. The words of sU *J\ * 
“the Magistrate shall then” are mandato y. ,. 
word ‘then’ refers to the stage when in comp 
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ance with the order under sub-S. (1) the parties 
have put in their written statement and attended 
the Court. On the completion of the inquiry 
under sub-S. (4) a final order under sub-S. (6) 
must follow, it being obvious that the holding of 
the said inquiry is a condition precedent to the 
making of the order under sub-S. (6). It is 
erroneous to make order under sub-S. (6) with¬ 
out having ever held any inquiry under sub-S. (4) 
(Lobo, J.C. and O'Sullivan, J .) Mahomed Ali v. 
Shamsul Haq. I.L.R. (1940) Kar. 162=187 

I. C. 636=12 R.S. 255=41 Cr.L.J. 486=A.I.R. 
1940 Sind 33. 

-S. 145— Scope and object of. 

The object of S. 145, Cr.P. Code, is to preserve 
public tranquillity and save the realm from riots 
and civil commotions. The section cannot be 
brought into force at all until the Magistrate 
declares in writing that in his opinion a dispute 
exists which is likely to cause a breach of the 
peace. Hence when a Magistrate himself finally 
states that there is no likelihood of a breach of 
the peace occurring, the matter must determine 
and no further order can be made. If the parties 
still remain at loggerheads, the Magistrate may 
direct them to have recourse to a Civil Court. 
(Davies) Jawahar-unnisa v. Yusuf Ali. 1940 
A.M.L.J. 21. 

-S. 145— Successive proceedings under — 

Maintainability—Order as to possession—Remedy 
of aggrieved party. \ 

Under S. 145 (6) of the Cr. P. Code, the party 
declared to be entitled to be in possession by an 
order in proceedings under the section is entitled 
to be protected against disturbance of such 
possession until evicted therefrom in due course 
of law. It is not open to the opposite party to 
institute successive proceedings under the section 
and thus harass the successful party. The 
aggrieved party must seek his remedy in the 
Civil Court where the question of title and 
possession can be settled as between the contend¬ 
ing parties. (Lort Williams and Cunliffc, JJ.) 
Elimuddin Sarkar v. Umed Ali Bepari. 165 I.C. 
878=9 R C. 462=63 C.L.J. 7=1936 Cr.C. 881 = 
38 Cr.L.J. 79=A.I.R. 1936 Cal. 659. 

-S. 145 (4) and Proviso— Relative scope of 

—Magistrate choosing to decide as to possession 
—Considerations as to dispossession within two 
months—If relevant 

A reading of the 1st proviso to sub-S. (4) to S. 
145, Cr. P. Code, together with the sub-section 
makes it clear that the procedure prescribed in 
the proviso is not mandatory and that if a Magis¬ 
trate chooses to act under sub-S. (4) and decides 
the question as to which of the parties was in 
possession at the date of the order made under 
sub-S. (1) it is r.ot necessary for him to see 
whether or not any of the parties has been 
dispossessed within two months next before the 
date of the order. (Zia-ul Hasan and Yorke, JJ.) 
Mahomed Nasirv. Dwarka Singh. 14 Luck 240 
=11 R.O. 81=177 I.C. 974=1938 O.LR. 459= 
1938 O.A. 778=1938 O.W.N. 1018 (2)=39 Cr.L. 

J. 963=1938 A.Cr.C. 132=A.I.R. 1939 Oudh 
3!. 

-S. 145 —Summoning of witnesses. 

The duty of the Magistrate acting under S. 145 
is to decide whether there is likely to be a breach 
of peace and whether one party although recently 
dispossessed, is to be regarded in possession. To 
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do this, he must take such evidence as he finds 
necessary and it rests with him and not with the 
parties to decide what evidence is necessary to be 
called. In S. 145 there is no such provision as is 
to be found in Cl. 2 of S 252 of the Code. The 
amendment to Cl. 4 of S. 145 does not mean ai y- 
thing more than that the Magistrate must receive 
evidence actually put before him by the parties 
but does not require him to summon witnesses at 
the instance of the parlies who are unable to 
bring their witnesses to Court. It is the duty of 
the Magistrate to obtain such evidence as is 
requisite to enable him to form a reasonable 
opinion on the matter before him ; it may be that 
this will entail his summoning the witnesses men¬ 
tioned by the parties and if so, then it is certainly 
his duty to summon them. It does not however 
require of him that he should summon the w it¬ 
nesses whether or not he thinks he needs, them. 
(Mackney, J.) A. Me\h v. Steel Brothers & 
Co.. Ltd. 176 I.C. 266=11 R R. 40=39 Cr L J. 
708=A.I.R. 1938 Rang. 229 

Summoning witnesses. 

—--S. 145 (9>— Scope—Examination of several 

witnesses on either side—Magistrate ignoring 
evidence and attaching property in dispute—Order 
set aside in revision—Direction to pronounce 
judgment on whole evidence—Hearing before new 
Magistrate — Magistrate— If bound to summon 
witnesses other than those originally summoned. 

In proceedings under S. 145, Cr. P. Code 
arising out of a dispute over a plot of land, the 
Magistrate examined thirteen witnesses on one 
side and eleven on the other, but he ignored all 
this evidence and attached the land under S. 146, 
Cr. P. Code, solely relying on the evidence of the 
Police Superintendent. This order was set aside 
by the High Court which directed the Magistrate 
to pronounce judgment after considering the 
evidence as a whole. By this time the original 
Magistrate had been transferred and the case 
| was heard by another Magistrate to whom the 
case was transferred for disposal. On the case 
being taken up one of the parties filed a list of 
174 witnesses, but they later reduced the number 
to 92. The Magistrate, however, decl ned to 
summon all these witnesses and summoned only 
those witnesses who had been examined by his 
l predecessor in office, namely, thirteen, and then 
disposed of the case. 

Held, that though under S. 145 (9) of the Cr. 
P. Code, the Magistrate had power to summon 
all the proposed witnesses, he was not bound to 
summon any witnesses other than those originally 
produced by the parties, and there was therefore 
no illegality and irregularity calling for inter¬ 
ference in revision. (James, J.) Bhupai v. 
Abdul Hakim. 5 B R. 319=179 I C. 896=1939 
P.W.N 155=11 R.P. 423=40 Cr.L.J. 276=A.I. 
R. 1939 Pat. 281. 

-— S. 145 (9)— Summoning of witnesses — Dis¬ 
cretion of Magistrate. 

The provisions of sub-S. (9) of S. 145, Cr, P. 
Code, seem to leave it entirely to the discretion 
of the Magistrate whether he will or will not 
summon any witness or witnesses. 1930 A L J 484, 
Doubt. ( Allsop , J.) Kunj Behari Das v „ 
Emperor. 162 I.C. 736=8 R A. 892=37 Cr L J 
694=1936 A.W.R. 439=1936 A. Cr C 120=1936 
A.L.J. 370=1936 All.L.R. 463=1936 Cr.C. 492 

=A.I.R. 1936 All. 322. ... 

% 
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•S. 145 (4), Proviso— Power to extend. 
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— - — \ ' ' 

There is no provision of law allowing exten¬ 
sion of the period of two months laid down in 
S. 145, Cr. P. Code, whatever the cause of delay 
may be. The proviso to S. 145, Cr. P. Code^ is 
only permissive and not a mandatory one. The 
Magistrate may treat the party forcibly and 
wrongfully dispossessed within two months as 
if he had been in possession. The main order is 
to be based on possession at the date of the 
preliminary order and the words used with refe¬ 
rence to it are positive. ( Grucr, J.) Emperor v. 
Sunderlal. I.L.R. (1937) Nag. 174=167 I.C. 
359=9 R.N. 179=38 Cr.L.J. 375=1936 Cr.C. 
1114 =A.I.R. 1936 Nag. 271. 

—-S. 145 (4),‘Proviso—“ Within two months 

next before the date of such order”—Meaning of. 

• The inquiry under sub-S. (4) is as to posses¬ 
sion on the date of preliminary order under sub- 
S- (1) and the words of the proviso “within two 
months next before the date of such order" are 
precise and unambiguous. It is difficult to see 
how these words afford any scope for holding 
that in those cases where a Magistrate does not 
m ike a preliminary order within two months of 
the dispossession, the party complaining is still 
entitled to proceed under S. 145. The words 
“two months before the date of such order” 
mean two months before the date of the prelimi¬ 
nary order. ( Lobo , J.C. and O'Sullivan . /.) 
Mahomed Ali v. Shamsul Haq. I.L.R. (1940) 

? a /oi 62 A% 187 I C 636=12 R.S. 255=41 Cr.L. 
J. 486=A.I.R. 1940 Sind 33. 

Miscellaneous. 

S. 145— Attachment of house — Right of 
Party to enter remove movables in it. 

Once a house is attached under S. 145, the 
Court is deemed to be in possession of it and 
neither party can enter it or go into the premises 
appurtenant to it to remove any movable pro¬ 
perty which may be on those premises without 
obtaining an order from the Magistrate. 

( Allsop , J.) Niranjan LaL v. Emperor. 160 I. 
C. 870 (1)=37 Cr L J. 346=8 R.A. 661=1936 
A.W R. 192 (1) = 1936 A.L.J. 83=1936 A.Cr C. 
55 (1)=1936 Cr.C. 140 (1)=1936 All. L R. 180 
=A.I.R 1936 All. 141. 

———S. 145— Decision of Civil Court — Delivery 
obtained through Court—Binding nature—Limits 
of rule. 

c Tac F r^ e Criminal Courts acting under 

S-145, Cr. P. Code, should uphold possession 
obtained through Court would be applicable to 
possession obtained against the judgment- 
debtor but not when the party in possession at 
the time is not the judgment-debtor but one of 
the decree-holders claiming exclusive title. 
(Gruer, J.) Sheoprasad v. Govindram. 189 I. 
C. 774=41 C&.L.J. 799=1940 N L J. 375=A I. 
R. 1940 Nag. 265. 

“ ~S. 145—Enquiry into possession —Order in 

favour of one of parties on basis of previous 
order to which other was not party — Legality — 
Proper procedure. 

In a proceeding under S. 145, Cr. P. Code, the 
Magistrate cannot pass an order in favour of the 
first party on the basis of an order obtained by 
that party in a previous proceeding under that j 
section in which the second party had no concern. 


CR. P. CODE (1898), S. 145. COO .1 ,H 

The Magistrate must come to a decision as to the 
fact of possession only on the evidence before 
him. He may, however, take into consideration 
as part of that evidence the fact that the first 
party obtained a decision in the previous procee¬ 
ding. ( Bartley and Roxburgh, //.) Nepal 
Chandra v. Prafulla Kumar. 44 C.W.N. 928. 

—S. 145 (1) — Mon-compliance with — Pfo- 
ceedings, if vitiated. ' ’ 

The Magistrate, when making an order on an 
application under S. 145 must comply with the 
provisions of S. 145 (1) of the Code and he must 
make an order in writing stating the grounds of 
his being satisfied that a dispute likely to cause a 
breach of the peace existed. Where there are 
actually no grounds whatever of the Magistrate’s 
being so satisfied in view of the facts, and there 
is a failure on his part to comply with the provi¬ 
sions of S. 145 (1) of the Code, the whole pro¬ 
ceedings before the Magistrate are vitiated and 
are rendered illegal as being without jurisdic¬ 
tion. ( Mackney . /.) A. Meah v. Steel Brothers 
& Co. Ltd. 176 I.C. 266=11 R.R. 40=39 Cr.L. 
J. 708=A.I.R. 1938 Rang. 229. 

-S. 145— Order declaring party in possession 

—Effect of—Defeated party trespassing and cul¬ 
tivating land surreptitiously and violently occa¬ 
sionally—Effect of—If dispossession of party dec¬ 
lared to be tn possession. 

An order under S. 145, Cr. P. Code, confers, of 
course, no title, but the fact of possession 
remains and the party in possession can only be 
evicted by a person who can prove a better title 
to possession himself. If after a party has been 
declared to be in possession by an order under 
S. 145, the opposite party has been able on some 
occasions either surreptitiously or forcibly to 
exercise acts of possession, such as cultivation of 
the land, these would be no more than isolated 
acts of trespass, but not acts amounting to the 
dispossession of the other side, and would not 
constitute the juridical possession of the tres¬ 
passer unless other side refrains from asserting 
his possession for a sufficiently long time and 
gives up the protection of the order under S. 145 
in his favour. The possession of the party who 
succeeds in proceedings under S. 145, Cr. P. Code, 
cannot be put an end to by the defeated party by 
mere violence or surreptitious invasion. It may 
be that the position of the parties to a procee¬ 
ding under S.145 has changed since the passing of 
the order under the section. But the party pro¬ 
hibited from interfering with the possession of 
another party cannot be heard to say -.gainst that 
party that he has disobeyed the order and has 
thus been able to retain or obtain possession. To 
allow such a plea would be to defeat the object 
of S. 145. When there has been no change in the 

position of the parties after the order, the defea¬ 
ted party cannot be allowed to contend that he 
ignored the order of the Magistrate in favour of 
the other party and in spite of it continued in 
possession ; so long as the order passed *s sUll in 
force. ( Khoja Mohammad Noor and Dhavle, 
//.) Ambika Thakur v. Emperor. 18 P a *- 
=6 B.R. 203=185 I.C. 529=49 Cr.L.J 191=1Z 
RP. 389=21 Pat L T. 45=1939 P.W.N. 747— 
A.I.R. 1939 Pat. 611. *; . - 

-Ss. 145 . S37 -Preliminary order- 

Reliance on police report—If a sufficient g 
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--Source of inf ormation not recorded—If cura¬ 
ble. 

When a Magistrate relies on the police report 
in his preliminary order under S. 145, Cr. P.' 
Code and the report is on the record, his refer¬ 
ence to it constitutes sufficient ground for his 

order - , E Y en ** the source of information is not 
recorded, it would be only an irregularity cura¬ 
ble under S. 537, Cr. P. Code. ( Gruer , J .) Sheo- 
prasad v. Govindram. 189 I.C. 774=41 Cr L 
J* 799=1940 NL J. 375—A.I.R. 1940 Nag.' 

i*Oj. 

o ^ 145— Proceedings against Hindu father 
— Sons, if bound. 

In the case of a joint Hindu family, where 
proceedings under S. 145 are started against the 
father, the sons are bound by the proceedings 
and the orders passed therein. ( Grille , J ) Seth 
Thakurdas^. Narayan. I.L.R. (1936) Nag 205 
= 166 I.C. 709=9 RN. 144=38 Cr.L J 307 = 
1936 Cr.C. 805=A.I.R. 1936 Nag 192. 

Ss. 145 and 146— Symbolical possession 
obtained under decree of Civil Court—Magis¬ 
trate, if can ignore. 

If in execution of a decree against the judg¬ 
ment-debtor an order for delivery of possession 
of judgment-debtor’s property to the decree- 
holder is made by the Court and effect is given 
to that order by an officer of Court executing the 
delivery warrant and since then the decree- 
holder is in possession both in fact and law of 
the land in question but the judgment-debtor 
within two months from the execution of such 
warrant attempts a forcible entry upon the land 
whereupon the decree-holder files a petition in a 
Criminal Court under S. 145, the Magistrate can¬ 
not go behind the decision of the Civil Court 
and cannot ignore the decree. It is immaterial 
whether the possession is actual or merely 
symbolical and in the inquiry under S. 145 there 
is only one conclusion possible for the Magis¬ 
trate to arrive at with reference to the land and 
it is that it was in possession of the decree- 

t r e c dat ^c° f Ji ie order passed under 
sub-S. (1) of S. 145. Even assuming that the 

decree-holder had been forcibly dispossessed at 
any time after the execution of the delivery 
warrant, proviso 1 to sub-S. (4) of S. 145 w : il 
operate in favour of the decree-holder. If there¬ 
fore in such circumstances the Magistrate passes 
an order under S 146 (1) by which he refers the 
parses back to Civil Court for the determination 
of their rights, such an order is highly improper 
and opposed to all principles of justice (Mva 
Bu, J.) Maung Kan v. Maung Po Tak 1940 
Rang.LR. 157=185 I.C. 119=12 R R 183-41 
Cr.L.J. 123=A.I.R 1939 Rang. 388 41 

^FZVo?Co P u r r° Ceedt " aS U ' ,der Shamilat land 

The mere fact that the land is shamilat does 
not preclude the Court from making enquiry and 
taking proceedings under S. 145 Cr P. Code 
(Cum| /.) Giani v. Emperor. 166 IC 71=9 
R.L. 334=38 Cr L. J 123=38 P L R 332— 193fi 
Cr.C. 1118=A.I R. 1936 Lah. 1015 332 ~ 1936 

•S. 145 ( 6 )—Proceeding under S. 147— 

tYX (tt.ChlAfp t a .__ r > 


o i . i. ; ‘ *~***»wy unaer o. m/— 

Koad in dispute found to be private road of one 
fad^ 0 ^” m *° rm WXder S ' 145 ( 6 >—<U justi- 

. ^bere in a dispute regarding a road, proceed- I r, 14 #;_n*-//*.*- x 

ings under S. 147 are started and the Court finds * enquiry- Legally 6 ° f attachm ™t without 

a . d .—159 


2530 

CR. P. CODE (1898), S. 146. 

that the disputed portion of the road is the 
private road of one party, the appropriate order 
to be passed is a declaration that the road was 
not a public road and the prohibition directed 
t { l . c °PPosite party. Where instead of 
that, the Magistrate declares that the road was 
in possession of the first party, and prohibits all 
disturbance of such possession until eviction in 

c U Mu!! Se i°^ law ’ an ord er in form under 
b. 145 ( 6 ) there is no prejudice to the opposite 

party. (Agarwala. J.) I_)han-ak Coal Co Ltd 

y. Babu Lal Agauwau. 173 IC 750—1938 P 

W.N 245=4 B .R 32 9 =39 Cr.L j. 363 ( 2)=19 

L,T * 323 —10 R-P. 436=A.LR. 1938 Pat. 

loo* 

- ■ Ss. 145 ( 6 ) and 146— Attachment of pro¬ 
perty under S. \4S(4)-Subsequent order deliver¬ 
ing possession in terms of order of Revenue 
Court — Legality. 

Where on receipt of a report by the Police the 
magistrate passed an order under S. 145, Cr. p 
Code, and attached the property under S. 145 ( 4 ) 
and subsequently released the property from 
attachment and directed that possession be 

delivered to a certain party in accordance with 

he terms of the order of the Revenue Court in 

the mutation proceedings which were then pend¬ 
ing. 

Held, that the proceedings under S. 145 were 
no: properly^ disposed of as the order could not 
be supported either under S. 145(6) or S 146 and 
that the party entitled to possession under the 
order of the Revenue Court should have sought 
possession through that Court. (Ganga Nath J ) 

Radha Raman Das Emperor. 160 IC 20 — 

8 R A. 558=37 Cr.L.J. 215=1936 A Cr C 4 fi- 
1936 A.W.R 125 = 1936 A.L.J 197=1936' A L 
R. 30=1936 Cr.C. 2U=A.IJS. 1936 All >177 

7 , S - Attachment under—Valid grounds 

for—Inability to come to a finding 
Though S. 146(1), Cr. P. Code, empowers a 
l a 8 1 strate to attach the property in question if 

n,V,L U c e t ° Sat,5fy - himseIf as to W ^ch of the 
parries was in possession, yet attachment should 

not be resorted to except in rare cases in whkh 

a Magistrate is by reason of some special rirrnm 
stances unable to come to a finding on the Ques¬ 
tion of possession Mere reference to Q the 

rMcnn« e without a discussion and failure to give 
reasons for being unable to come to a definite 
conclusion make the order r»f a ° e v j 

{Zia-ul-Hasan,J ) mSnif Ahma I??' bad 

ul-Haq. 1938 O.W.N 673-?938 A etc M S V D " 

1938 % A A W^C C.) A 13 C 4 r C 5J= 

o. Competent Court”—Collector 

Wtzz o7zt: f - r,gh,s durin ° 

settlement operations under the orders of the 
Government ns a dedsion of a competent Court 

within the meaning of S. 146 fr P i ° i 

"to 

G ^pta. 183 I IJ C Y 388=5 A B.R N 906=40 Cr lfj A 797 
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. S. 146 presupposes an enquiry by the Magis¬ 
trate on the evidence recorded, and its object is 
to give him jurisdiction to attach the property, 
if upon the evidence so recorded, he is unable to 
come to a finding as to who was in possession on 
the date on which the order, under S. 145 was 
drawn up. Where, therefore, ther* is no evidence 
of any kind on record, the order attaching 
property is without jurisdiction. {Ganga Nath , 
J.) Radha Raman Das v. Emperor. 160 I.C 
20=8 R.A. 558=37 Cr.L.J. 215=1936 A Cr.C. 
46=1936 A.W.R. 125=1936 A L.J. 197=1936 
A.L.R. 30=1936 Cr.C. 211=A I.R. 1936 All. 

177. 

_ _S. 146 (1 )—Order under—When proper — 

Ample material to decide question of possession 
— Attachment , if iustified. 

S. 146 (1), Cr. P. Code, applies if the Magis¬ 
trate is unable to satisfy himself as to which of 
the parties was in possession. Where there is 
ample evidence on the point of possession, 
though it may be difficult to decide the question 
of possession it is not impossible, a Magistrate is 
not justified in passing an order under S. 146 (1), 
Cr. P. Code. ( Pollock , J.) Miyakhan v. Maho¬ 
med Hanif. 1939 N.L J. 213. 

_S. 147— Applicability — Dispute about right 

to worship as pujari in temple—Order in respect 
of—Jurisdiction of Magistrate. 

A dispute about the right to worship as 
pujari in a temple is a dispute which comes with¬ 
in the provisions of S. 147, Cr. P- Code, as it is a 
dispute regarding an alleged right of user of any 
land as explained in S. 145 (2). Where the 
dispute is regarding a right which is inseparably 
connected with the use of any land or building it 
must be regarded as being wiihin the purview of 
S. 147* The dispute in actual fact may have more 
to do with what a man does in the temple after 
entering into it and not so much with his actual 
entry into the temple; but since the right is 
in>eparably connected with the right to enter a 
building and cannot be dissociated from it, the 
dispute about that falls within S. 147; and the 
Magistrate has therefore jurisdiction to pass an 
order under S. 147 regarding it. ( Pandrang Row, 
J ) Vei.appa Goundan v. Ramaswami Goundan. 
47 L.W. 305=176 I.C. 127=1938 M.W.N. 348 
= 11 R M. 32=1938 M.Cr C. 64=39 Cr.L.J. 705 
=A.I.R. 1938 Mad. 537=(1938) 1 M L J. 817. 

--S. 147—Applicability—Dispute as to collec¬ 
tion of fees khutagarai, arhat and keali levied on 
boats in channel—Order in respect of—Legalitv. 

SVe CR. P. Code, S. 145 (1) and (2). 1939 P.W. 

66 ‘s 147— Applicability—Proceedings under 

—Jurisdiction to initiate—Conditions—Existence 
of dispute likely to cause breach of the peace \n 

future—If sufficient. .... r ,. 

In order to justify the initiation of proceedings 

under S. 147, Cr. P. Code, there must be a present 
dispute and a present fear of disturbance of the 
peace. The section will not apply to a state of 
things indicating that there may be a breach of 
the peace in future. If there be no present 
danger of a breach of the peace, the fact that 
there is a dispute between the parties which is 
likely to cause a breach of the peace in the 
f uture will not justify a Magistrate taking action 
under S 147. (Guha and Lodge, JJ.) Jagaban- 
dhu Misra v . Manager, India Jute Mills, 


| CR. P. CODE (1898), S. 147. ' • • 

Serampur. 161 I C. 338=37 Cr.L.J. 251=8 R.C. 
507=40 C.W.N. 351 

,-—S. 147 — Discretion of Sub-Divisional 

Magistrate under—Institution of—Proceedings 
under—If barred by pendency of proceedings 
under S. 107. See Cr P. Code, Ss. 107 and 147. 
29 S LR. 443. 

-S. 147 —Dismissal of—Complaint of one 

party against another—Magistrate subsequently 
starting enquiry under S. 147 on police report — 
Date of institution of enquiry. 

One party filed a complaint against another 
who had dispossessed the complainant of his 
rights of ferry. On enquiry the complaint 
was dismissed under S. 203, Cr. P. Code. The 
complainant made a report against the other 
party to the Superintendent of Police. On police 
enquiry it was discovered that there was a likeli¬ 
hood of breach of peace between the two parties. 
On the police report Magistrate started enquiry 
under S. 147 and passed orders. Question was as 
to what date the institution of enquiry of the 
Magistrate relaied back. 

Held, that the date of the institution of the en¬ 
quiry is the date when the likelihood of a breach 
of the peace was brought to his notice, and not 
the date when he dismissed the complaint. {James 
and Saunders, JJ ) Kinei Majhi v. Gobinp Pra¬ 
sad Singh. 160 I.C. 795=37 Cr.L.J. 327=8 R. 
P 382=1936 P.W.N. 104=17 Pat.L.T. 37= 
1936 Cr.C 69=A.I.R. 1936 Pat. 44. 

-S. 147 —Dispute betzveen rival religious 

sections as to use of a building—Building in pos¬ 
session of one of them—Orders of Magistrate 
apart from section—Binding nature of—Use of 
official means to enable one parly to trespass on 
land in possession of another — Propriety. 

The Dayal Bagh section of the believers in the 
Radhaswami faith applied to the District Magis¬ 
trate asking him to fix a date upon which they 
could perform a bhandara ceremony and asking 
him also to make arrangements to enable the 
ceremony to be performed without a breach of 
the peace in a certain building known as a 
Samadh which was in possession of the Swami 
Bagh section. The District Magistrate passed an 
order in which he expressed an opinion that a 
certain judgment of the Privy Councl in a suit 
between both the sections did not imply that the 
Dayal Bagh section were not entitled to use the 
Samadh for the purposes of performing a bhan¬ 
dara and he therefore said that he w'ould make 
arrangements to see that the bhandara was per¬ 
formed without a breach of the peace. This 
order was passed without any notice having been 
given to the Swami Bagh section. They, there¬ 
fore. when they came to know of it, made an 
application to District Magistrate objecting to it. 
The District Magistrate passed another order in 
which he refused toreconsider his previous order. 
He again passed a third order which he describea 

as an admini^tiative and executive order not 

intended to affect the civil rights of the parties. 
In that order he directed that certain P ol, ce 
arrangements should be made. The re . su * t 
that the bhandara was performed. Against tn . 
three orders, an application was made in rev,s, °"* 

Held, that as .he District Magistrate wasnot 

intending to take action under £>• 4*- • 

Code, hif orders were Dot binding on 'heiWemb 
of the Swami Bagh party, and that in so ia 


1 .. 4 


* r 
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directed certain subordinate Magistrates and 
police officers to attend at the Samadh on a parti¬ 
cular date in order to preserve the peace, the 
Court would suggest that it was not proper to 
use official means to enable any party to trespass 
upon land in the possession of the another unless 
it was decided in the exercise of some jurisdic¬ 
tion that the party who wished to enter upon 
the land was entitled to do so, and that it was not 
necessary to set aside any of the three orders 
which had already served their purpose. ( Allsop , 
/.) Gur Maui Saran v. The Radhaswami Sat¬ 
ing Sabha. Dayaj. Bagh, Agra. 165 I C. 721 
=9 R.A. 303 = 1936 A W R. 881 = 1936 A Cr C 
172=1936 CrC. 1000 = 1936 A.L R. 945=38 Cr‘ 
L.J. 46=1936 A.L J. 1047=A.I R. 1936 All. 759. 

■S- 147 —Dispute coming under, tried as one 


CR P. CODE (1898), S. 147 


under S. 145— Effect of. 

The initial notice, the written statements and 
the subsequent proceedings, including the opera¬ 
tive order under S. 145, Cr. P. Code, are all sub¬ 
stantially covered by S147, Cr. P. Code. The fact 
that a wrong section, viz., S. 145, has been quoted 
will not alter the real character of the proceed¬ 
ings ( Niamatullah, J.) Gajraj Singh v Em¬ 
peror. 1936 A W.R. 529=162 I C 760=8 R A 
900 = 1936 A.L. J. 746=37 Cr.L J 705=1936 A 
Cr. C. 110=1936 A.L. R. 472=1936 Cr C 490= 
A.I.R. 1936 All. 320. 

*-S. 147— General public—Right to use pri¬ 

vate property for Moharram ceremonies—Duty 
of Magistrates. 

Where the owners are in possession of certain 
property in which the general public have no inte¬ 
rest at all and they object to the use of their pro¬ 
perty by the public for the performance of cer¬ 
tain Moharram ceremonies, they cannot be com¬ 
pelled to allow their property to be used in that 
way unless it is established that the persons 
claiming to use it have a right of user. A Magis¬ 
trate should not enforce any use of this private 
property against the persons in possession thereof 
unless it is established either by a decree of a 
Civil Court or as the result of some enquiry- 
under S. 147, Cr. P. Code, that the persons claim¬ 
ing the right to u<e it have justification for their 
claim. ( Allsop, /.) Abdul M-xjeeds/. Empfror 
180 I.C 499=1939 A Cr.C. 70=11 R A 470= 

4 193 C 9 r All J 132 3=1938 A W R - (H C ) 851 = A I.R- 

-S. 147 —Proceeding under—Right to draw 

water from certain wells in dispute—Entries in— 
Wajib-ul-arz— Value of. 

Where in a proceeding under S. 147, Cr. P. 
Code, the right to draw water from certain wells 
is in dispute, and the entries in the Wajib-ul-ar 2 
show that the right is with one of the parties, it is 
for the opposite party to establish that these ent¬ 
ries are incorrect or that the right given to that 
party has been abandoned by them. The conti¬ 
nuity of the right given to that party under the 
Wajib ul-ars must be presumed, and in the ab¬ 
sence of any reliable evidence regarding abandon¬ 
ment, it must be held that the right to draw water 
from the wells in question has been exercised by 
that party within three months of the institution 
of the enquiry. (Abdul Rashid , J.) Fajtu v 

Sirya. 170 I C. 392=38 Cr.L.J. 881=10 R L 

107=39 P.L.R. 491. 7 ■ ‘ 


S. 147 Right to discharge water in any 

direction over another's land—If can be basts of 

order. ’ 

A right claimed by a person to discharge water 
over the land of another in any direction he 
pleases, simply because his own property is slight¬ 
ly higher. Cannot be made the basis ol an> order 
under S. 147, Cr. 1’. Code ( Derbyshire , C . J . and 
tlenderson , J .) Hakadhone AIukhirika Bro- 
jendra Nath Rai Chouphuri 171 I C 268=10 

R: C 1937 1 ral 8 SU X J 1071=41 C W N 90 °= A I - 

7 S. \M—lVall constructed by a person obs¬ 
tructing a certain dram—Order directing him to 
pull down the wall—Rower of Magistrate to pass 
There is nothing in S. 147, Cr. P. Code, which 
would entitle a Magistrate 10 direct a person to 
pull down a wall constructed by him which is 
alleged to obstruct a certain dram. (Derbyshire, 
C.J and Henderson, J .) Harauhonf. Mukioktea 
v. Bkojendra Nath Kai CHouimuRr. 41 C W N 

LaIr l I 937 Car5n RC 261=38 CrL - J ' 1071 

~ “S. 147 (2)—Ad interim order— Rower of 

Magistrate to pass. 

! N7 (2), Cr. P. Code, contemplates a final 
order made after due enquiry in the manner pro¬ 
vided for by that section and does not justify an 
interlocutory order prohib ting interference with 
the existing rights pending decision in the pro¬ 
ceeding. But it the Magistrate finds it necessary 
to pass an ad interim order of any kind, he may 
do so in the manner provided by S. 145 Cl ( 4 ) 
proviso 2, Cr. P. Code ( Hartley and Lodge, JJ ) 
Khoda Bux v. Mozhahul Hague. 189 I C 354 — 

PJ *;^ 80 ^ 41 Cr L J- 728=44 C.W N. 623=A 
I R. 1940 Cal. 330. 

——-S; 147 ( 2 )—Mandatory injunction—Power 
of Magistrate. 

S* 147 (2,i, Cr. P. Code, does in a proper case 
cover the power of a Magistrate to order a per¬ 
son to do some thing or, in other words, the 
power to direct a mandatory injunction. Where 
it is found that by reason of the erection of a 
fencing, an obstruction to the right of way of the 
complainant is caused, an order directing removal 
of the obstruction is valid.(Khundkar and Edglev 
JJ-) nAURWAS AGAUWALLA V SOHAN I. AL OSWAL 

1 L R « 1940) 1 Cal - 468=44 C.W.N. 368 

-Ss. 147 (2) and 133— Mandatory order — If 
can be passed under S. 147 (2)—Removal of 
obstruction — Procedure. 

Under S. 147 (2), Cr. P. Code, a Magistrate has 
no power to make an order in the nature of a 
mandatory injunction for the removal of an ob¬ 
struction from any way lawfully used by the 
public. But he has powers under S. 133 to bring 
about its removal. ( Gruer.J .) Syed Usman Ali 
t* ?^ PER , 0K - 1 L R - (1938) Nag. 580=1938 N.L 

^ci 39 ^^ I C - *34=10 R N. 440=39 Cr.L J. 
584=A.I R 1938 Nag 297. J 

‘ ~. Ss - 14 7 and 144— Applicability—Dispute as 

to right to drain off surplus 'water enclosed by 
along of other party—Other party having right of 

irrigation. 

On a report of Sub-Inspector of Police, it ap¬ 
peared that a dispute existed between two parties 
as to whether the one had a right to drain off 
surplus water by cutting an alang erected by the 
other party, and if the right existed, whether the ' 
other party having a right of irrigation was enti- 
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tied to require that the cutting should be limited 
in depth so as not to allow escape of all the water 
and damage the bundh erected by them and thus 
affect their irrigation. The Sub-Divisional Offi¬ 
cer issued notices under S. 144 to both the parties 
in order to prevent immediate breach of the peace 

and also to show cause if any. 

Held , that the case fell not within S. 144. but 
exactly within the provisions of S. 147 and the 
Magistrate should have proceeded to make a judi¬ 
cial decision of the dispute. _ . , . 

Held, further, that the notices issued should be 
considered equivalent to the notices to be issued 
under S. 147 (1). A.I.R. 1918 Pat. 663, Rel. on. 
(Rozuland, J.) Inderdeo Narayan v. Durga 
Prasad Singh. 160 I.C. 945=37 Cr.L.J. 378=8 
RP397 (2 )=17 PatL.T. 22=1936 Cr.C. 83= 
1936 P.W.N. 42=A.I R 1936 Pat. 59. 

-__S. 154 —First information report—Belated 

—Value af. . , 

Where the first information report was made 

two days after the occurrence the same corrobora¬ 
tive value cannot be attached to it as in a case in 
which the report is made shortly after the occur¬ 
rence, as there was plenty of time within which 
the story for the prosecution could be decided 
upon and the witnesses to be examined in support 
of it being obtained {Niamatullah and Colhster, 

j t •) Ashiq Ali v. Emperor. 165 I.C. ly-S—» -K- 
A 244=37 Cr.L.J. 1104=1936 A.W.R 633= 
1936 A Cr C. 138=1936 Cr C. 943=1936 A.L.J. 
855=1936'All L.R. 874=A.I.R. 1936 All. 747. 

_S. 154—First information report—use of. 

See Evidence Act, S. 157. 38 P.L R. 203. 

_S. 154 —First information report—Entry in 

diary mentioning names of culprits given by 
prosecution witness. 

Where when the Sub-Inspector left the thana 
before the first information report was recorded, 
he caused an entry to be made in the daily diary 
of the thana and in that mentioned the names of 
the culprits alleged to have been given to him by 
a prosecution witness. 

Held, that the entry could not be treated as a 
first information report in the case but was a part 
of the proceedings of the police and therefore in¬ 
admissible as evidence for any purpose in Court. 
(Tek Chand and Ram Lall, JJ.) Ah man v. Em¬ 
peror. 180 I.C. 507=11 R.L. 697=40 Cr.L.J. 
435=40 P L.R. 697=A.I.R. 1938 Lah. 787. 

-S. 154 —First information report—Use of — 

Safeguards to be taken—Relevancy—Value. 

As a general rule, Magistrates and Judges 
should be quite clear when they make use oi the 
first information reports that they are admissible 
in evidence. They are admissible under Ss. 156 
and 157 of the Evidence Act for the purposes 
mentioned therein. Though they may become 
relevant under other sections of the Evidence Act 
and under certain circumstances, they are not 
substantive evidence in the case and Courts should 
be clear about their relevancy before they use 

Sdffii1 / 377=181 

C*3?=1939 a!W.r" (H.C.) 190=40 Cr.LJ 559 
=11 R.A. 597=1939 A.L.J. 107=A.I.R. 1939 

24 |. 154 —First information report—IVhat 
amount's to—Evidentiary value of such report. 

S. 154, Cr. P. Code, does not necessarily contem¬ 
plate that only one information of the crime 
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should be recorded as first information report but 
all information given to police before investiga¬ 
tion is started may amount to first information 
report within the meaning of that section. The 
first information report is not substantive eviden¬ 
ce but can only be properly used to corroborate 
or contradict the maker thereof. If the name of 
the accused is not mentioned in that report, mere 
absence of his name is not by itself a sufficient 
proof of his innocence. ( Kichlu and IVazir, JJ.) 
Inder Singh v. Emperor. 40 P.L.R. J. K. 23. 

-Ss. 154 and 548— Right of accused to copy 

of first information report. 

A first report stands more or less on the same 
footing as a complaint made directly to a Magis¬ 
trate. It is a valuable document and the accused 
is entitled to know what was said in that report 
to connect him with the offence, so that he may be 
in a position to protect his interests by cross- 
examining the prosecution witnesses with refer¬ 
ence to additions and alterations in the story 
which might subsequently be made in evidence. 

(Rupchand Bilaram, J C. and Lobo, A.J.C.) 
Bherumal Khanchand v. Emperor. 171 I.C.993 
=10 R.S. 134=39 Cr.L.J. 57=A.I.R. 1937 Sind 
303. 

-S. 156—General search warrant issued to 

C- I. D. Inspector—Investigation or inquiry. See 

Cr. P. Code, Ss. 96 (1) and 156. A.I.R. 1937 
Rang. 206. 

-S. 159— Identification — Reference to 

mashirnama - Permissibility. 

Section 159 is wide enough to cover reference 
to a mashirnama as to what was done or seen but 
not as to what was said. There should then be no 
practical difficulty in the way of adducing suffici¬ 
ent evidence of identification tests in Court to 
preserve their utility. {Davis, J.C. and Weston, 

J.) Mor Mahomed v. Emperor. I.L.R. (1940) 
Kar. 487=A.I.R. 1940 Sind 168. 

-S. 161—Statement made in answer to requi¬ 
sition by investigating officer under—If privileged. 
See Penal Code. S. 499, Exc. 9. 47 L.W. 136. 

-Ss 161 and 162— 'Any person ’ in S. 161, if 

includes one who may become the accused later on 
—S. 162, if applies to a suspect. 

‘Any person’ occurring in S. 161, Cr. P. Code, 
which must be read with S. 162, include any per¬ 
son who may subsequently be accused of the crime 
which is being investigated. Hence S. 162 applies 
to a person who is suspected of having committed 
the crime forming the subject-matter of investi¬ 
gation. ( Niyogi , J.) Dinanath v. Emperor. I.L*. 

R. (1940) Nag. 232=189 I.C. 591=13 R.N. 58= 

41 Cr.L J. 757=A.I.R. 1940 Nag. 186. 

-S. 162. 

Applicability. 

Admissibility. 

Contradiction. 

Construction and scope. 

Copies. 

Police diary. 

Scope and Object. 

“Statement”, meaning of 
Statement to Police. 

Miscellaneous. 

Applicability. 

-S. 162 (1), P r °^ 1 s .° rtl* C officet^Adi^~~ 

tions— Statements made to police officer— 

sibility and use of. 
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Under S. 162, Cr. P. Code, in all cases not fall¬ 
ing under S. 32 (1) of the Evidence Act, no state¬ 
ment, whether oral or written, made by any per¬ 
son to a police officer in the course of an investi¬ 
gation, may be used for any purpose at an inquiry 
or trial in respect of any offence under investiga¬ 
tion at the time when such statement was made. 
The first proviso to the section makes an exception 
to that general rule, which is strictly limited in its 
application. To bring the proviso into operation 
three conditions must be fulfilled: (1) the state¬ 
ment of the witness in question must have been 
reduced into writing; (2) the witness must have 
been called for the prosecution; and (3) the 
written statement must be proved. When these 
conditions exist, the proviso directs that the 
Court “shall, on the request of the accused, refer 
to Such writing, and direct that the accused be 
furnished with a copy thereof", and then it can be 
used to contradict the witness. ( Beaumont, 

C. J.and IVassoodew. J.) Emperor v. Mahomed 
Adam Chohan. 167 I.C. 43=9 R.B. 274=38 
Cr.L.J. 327=38 Bom.L.R. 1186=A.I R. 1937 
Bom. 60. 

--S. 162— Oral statements by accused to C. I. 

D. officer — Admissibility—Evidence Act, S. 25. 

Statements made to a C I. D. officer who is 

investigating an offence of which he has received 
information are statements made during the 
course of investigation, and S. 162, Cr. P. Code, 
would apply to such statements. The fact that 
the statements are oral makes no difference, 
because oral statements no less than written 
statements come within the purview of S. 162, 
Cr. P. Code. When such statements made by the 
accused are relied for the purpose of fastening 
guilt on those who made them, if the statements 
show that the accused who made them were 
engaged in an offence, they amount to confessions 
made to a police officer and cannot be admissible 
in evidence. ( Pandrang Row, J.) Appayya v. 
Gopalakrishnayya. 178 I.C. 616=11 R M 
478=40 Cr.L.J. 108=1938 M.Cr.C. 252=1938 
M.W.N. 825=48 L.W. 322=A.I.R. 1938 Mad. 
893. 

-S. 162— Statements in investigation not 

resulting in a trial—Use of statements to police 
to contradict witness — Procedure. 

The provisions of S. 162, Cr. P. Code, do not 
apply to statements made in an investigation 
other than that which results in a trial in which 
those statements are sought to be used. Even in 
cases where the provisions of S. 162, Cr. P. Code, 
do apply, those parts of the statements to the 
police which are used to contradict the witness in 
cross-examination must be proved and brought 

« • • * * ^ can ordinarily be done by the 

admission of the witness that he made the state- 
ment or by examination of the police officer who 

recorded it. If the latter course is unnecessary, 
in order to avoid delay, there can be no objection 
to allowing cross-examination subject to subse¬ 
quent proof of the statement. In other words 
formal proof prior to the cross-examination of 
the witness on his previous statement is unneces¬ 
sary. If the statement, if not admitted, is subse¬ 
quently not proved, the evidence based on it must 
of course be disregarded. This is irrespective of 
the applicability of S. 162 to the statement in 
question. ( Grille , J.) Emperor v. Parmu. I.L.R. 
(1940) Nag. 320. 
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--—S. 162— Statements made by witnesses — 

Police officer not recording first information — 
Admissibility of statements. 

.There is no doubt that when an information is 
given orally under S. 154, Cr. P. Code, and a 
police officer does not reduce it into writing, he is 
doing what he ought not to do and has acted in 
an irregular way. Put it is going too far to say 
that while investigating the truth or otherwise of 
the information, he is not carrying on an investi¬ 
gation within the meaning of Chap. XIV of the 
Code. He obviousl> is and if he is, S. 162, applies 
to the statements made by persons examined by 
him, and such statements are, therefore, inadmis¬ 
sible in evidence. ( Cunliffe and Henderson. J J .) 
Shahed Ali Mirdha v. Emperor. I.L.R. (1937) 

2 Cal. 308=10 R.C. 258=171 I.C. 269=38 Cr.L. 
J. 1067=A.I.R. 1937 Cal. 309. 

-S. 162— •Summons case—Application by ac¬ 
cused for copies of statements made to police — 
Refusal—C onviction — Sustainability —V. 537— Ap¬ 
plication of. 

S. 162, Cr. P. Code, is applicable to the trial of 
a summons ca^e as well as to the trial of a 
warrant case, and the accused in a summons case 
has a statutory right to be supplied with copies 
of the statements made by witnesses before the 
police. A refusal to grant his request tor such 
copies vitiates the trial and conviction S. 537, 
Cr. P. Code, cannot be called in aid to cure the 
defect, as the Court in such a case is bound to 
assume prejudice to the accused. ( Manohar Lall 
and Chatterjee, JJ.) Dinanath Sahay v. 
Empf.ror. 17 Pat. 622=180 I.C. 845=5 B R. 
501 = 11 R.P. 545=40 Cr.L.J. 509=1939 P.W.N. 
136=20 Pat.L.T. 70=A.I.R. 1939 Pat. 174. 

-S. 162—Suspects. See Cr. P. Code, Ss. 161 

and 162. I L R. (1940) Nag. 232. 

-S. 162 (1), Proviso — IVitness deposing to 

essential fact not stated to police—Contradiction 
by statement recorded by Police — Permissibility. 

If a witness in Court states something whichis 
essential to the case but which he did not state to 
the police, then he may be contradicted by the 
written record of his police statement. ( D. R. 
Norman .) Rahim Bux v. Emperor. 1937 A. 
ML.J. 18. 

Admissibility. 

—— S. 162 —Case of attempt to murder — Com¬ 
plaint made by accused to police previously admit t- 
^ n 9 fobbing complainant in self-defence — Admis¬ 
sibility against accused. 

A complaint filed by the accused at a police 
station against the complainant stating that he 
stabbed him in self-defence is not inadmissible 
against the accused on a charge of attempt to 
murder the complainant in respect of the stab, on 
the ground that it is a statement made under 
S. 162, Cr. P. Code, or that it is a confession 
made to a police officer. ( Pandrang Rozv, J.) 
Guruswami Tevan v. Emperor. 184 I.C. 336= 

12 R.M. 435=40 Cr.L.J. 922=51 L.W. 743= 
1939 M.Cr.C. 188=1939 M.W.N. 5l3=A I R 
1939 Mad. 780=(1940) 1 M.L.J. 747. 

:-S. 162 —Evidence of identification during 

investigation. 

The evidence of a test identification held by 
the police in course of investigation, that is to 
say, a statement expressed or implied, made to 
the police by way of identifying the accused is 
inadmissible in law in view of the provisions of 
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S 162, Cr. P. Code. (McNair and Khundkar, JJ.) 
Krishna Kahar v. Emperor. I.L.R. (1939) 2 
Cal. 569=187 I C. 129=12 R.C. 550=41 Cr L J. 
405=43 C.W.N. 1117=A I.R 1940 Cal 182. 

-S. 162 —Identification by police—Panch 

witness—Statement that there were, several 
similar articles. 

Although evidence that certain witnesses 
pointed out a particular person or property at an 
identification by the police is barred under S 162, 
Cr. P. Code, a statement by the panch witness 
that there were several similar articles is admis¬ 
sible. (D. R. Norman.) Rahim Bux v. Emperor. 
1937 A.M.L.J, 18. 

-S. 162— Identification of accused before 

police—Statement of witness as to. 

A statement of a witness that she identified the 
accused before the police, although made in 
answer to a question asked in cross-examination, 
is inadmissible in evidence. (Henderson and 
Khundkar, JJ.) Bhola Nath Dome v. Emperor. 
43 C.W.N. 1180. 

-S. 162— Statement made to customs officer. 

The Excise Act does not give the customs 
officer any power* of investigation as conferred 
upon the police officer under the Criminal Proce¬ 
dure Code.^ Therefore a statement made to a 
customs officer does not come within the mischief 
of S. 162, and is therefore admissible in evidence, 

(Henderson and Sen, JJ.) Ghulam Dastgir 
Khan v Emperor. 184 I C 581=12 R.C. 244= 
41 Cr L.J. 40=A.I.R. 1939 Cal. 623. 

-S. 162 — Statement to police — Person mak¬ 
ing statement dead at time of trial. 

A statement made to the police is not admissi¬ 
ble in evidence, although the person who made 
the statement is dead at the time of the trial. 
(Ram I.all, J.) Sundar Lal v. Emperor. 40 P. 
L R. 421 

-S. 162 —Statement by accused to police — 

True test of admissibility. 

The better and truer test of the admissibility 
of statements made by accused to police is whe¬ 
ther the statement is incriminating in itself or 
exculpatory. If the statement is incriminating in 
itself, an accused will not desire to put it in evid¬ 
ence ; if it is exculpatory in itself, but may, by 
relation to the other evidence, be made an in¬ 
criminating statement, then it is admissible in 
evidence, because the accused’s use of that state¬ 
ment as an exculpatory statement may well be 
permitted to prevail to his advantage over the 
use by the prosecution of that statement as an 
incriminating statement. (Davis, J.C) Pritam 
Hariomal v. Emperor I.L.R (1939) Kar. 449= 
184 I.C 145=12 R S. 90=40 Cr.L J. 882=A.I. 
R.1939 Sind 185. 

-S. 162 —Statement of witnesses during in¬ 
vestigation who were made to sign them 

Where during the investigation, certain witnes¬ 
ses were made to sign the statements which they 
made before the officer, their evidence is inadmis¬ 
sible. (Zia-ul-H as an, J ) Emperor v. Samiul- 
lah. 14 Luck. 302=1938 O W.N. 1048=1938 
O A 797=1938 A.WR (C C ) 83=1938 A.Cr. 
C. 123=1938 O L R. 473=178 I.C. 254=11 R.O. 
102=40 Cr.L J. 19. 

-S. 162 —Statement made to police officer 

during investigation not reduced to writing — 
Admissibility at trial for offence not under in¬ 
vestigation . 
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Statements not reduced to. writing made to a 
police officer during investigation, if .relevant, 
and not privileged under S. 123 or 124, Evidence 
I Act, can be used at a trial for an offence not 
under investigation when they were made. (Cold¬ 
stream, J .) Bajj Nath Bhatnagarz> Muham¬ 
mad Din. 17 Lah. 472=166 I.C 501=9 R L. 
389=38 Cr.L. J. 246=38 P.L R. 1040=1936 Cr 
C. 300=A ; I.R. 1936 Lah. 359. 

; S. 162— Statement of witness in Court that 
he identified accused before Police Officer. 

A statement made by a witness in Court that 
he identified the accused before the Sub-Inspec¬ 
tor of Police, is not inadmissible under S. 162, Cr. 
P. Code. According to that section, a statement 
made by a witness to a Police Officer is not evid¬ 
ence at a trial. Here it is not a statement of the 
witness which is admitted but the fact that*he 
identified the accused before the Police Officer. 
(M. C. Ghose and Bartley, JJ.) Lela Lalung v. 
Emperor 179 I C. 642=11 R.C. 577=40 Cr.L. 
J. 240=42 C.W.N. 620=68 C L.J. 103=A.I.R. 
1939 Cal. 176. 

Contradiction. 

-S. 162— Conditions necessary. 

Under S. 162, Cr. P. Code, the statement of a 
witness in evidence can only be contradicted by 
his alleged statement to the police on two condi¬ 
tions, one is that the application for contradiction 
is made by the accused and the other is that the 
statement of the police should be proved by a 
certified copy of the diary. (Bennet. J.) W. K. 
Wesley v. Emperor. 1938 A.W R. (H C.) 505= 
1938 A.Cr.C. 90=1938 A.L.R. 827=178 I.C. 183 
= 11 R.A. 276=40 Cr.L.J. 4=A.I.R. 1938 All. 
571. 

Construction and scope. 

-S. 162— "Any person"—Previous statement 

by accused—Admissibility and use of—Rule as to 
—Admissions and previous statements of witness 
— Distinction—Previous statement of accused 
amounting to confession — Admissibility. 

S. 162, Cr. P. Code, has no reference whatever 
to accused persons or to their statements, but 
merely codifies with certain modifications the law 
as to the use which may be made of previous 
statements which may have been made by witness¬ 
es. Admissions by a party to a litigation, 
whether civil or criminal, differ fundamentally 
from previous statements made by a witness. An 
admission is direct evidence of the relevent fact 
admitted. A previous statement by a witness is 
not direct evidence of the fact stated by the 
witness, but is material which may be used either 
to corroborate the oral testimony of the witness 
or it may be put to him in cross-examination for 
the purpose of destroying his credit It cannot 
be used to supplement that oral testimony, that 
is to say, a previous statement of fact by a wit¬ 
ness cannot be tendered as evidence in direct 
proof of the fact stated. The evidence upon 
which the Court is to consider the material allega¬ 
tion of fact must be the evidence of the witness 
as given in Court. This fundamental distinction 
cannot be ignored or lost sight of. It must 
however be observed that an admission by a 
party (or an accused), although in itself evidence 
of the fact admitted, may be attacked on the 
ground that the party or accused has not intze 
made the admission. He may also r c<fUce 
destroy its weight as evidence by products gc ~ 
ence to show that the true facts are contrary 
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the admission. It will then be for the Court to 
weigh the evidence afforded by the admission 
against the evidence produced at the trial by the 
defence. An accused against whom a previous 
statement by him is tendered in evidence is enti¬ 
tled to have the whole statement placed before 
the Court. If that statement, taken as a whole 
amounts to a confession the whole statement 
must be excluded. It is not permissible to place 
a pirt of a single statement as a mere admission 
or series of admissions and to omit merely the 
confessional part of it. If the statement tendered 
in evidence does not contain any admission of the 
offence charged nor indeed an offence of any kind, 
and there is no indication whatever that it is 
part of a larger statement making any admission 
of guilt, it is admissible in evidence against the 
accused of the truth of the facts stated therein. 

Manohar Lai, J —S. 162, Cr. P. Code, is neces¬ 
sary corollary to Ss. 160 and 161, and must be 
read along with those two sections. It was never 
the intention of the Legislature that these three 
sections should apply to the case of an accused; 
and these sections do not contemplate the case of 
an accused person whose attendance is to be 
secured as provided for in other sections of the 
Code dealing with the arrest of the accused or 
issuing summons or warrant to the accused. The 
question of admissibility of the s'atement of the 
accused is governed by the general provisions of 
the Evidence Act. ( Courtney-Terrell , C.J. and 
Manohar Lai, J.) Narayanaswamy v. Emperor. 
17 Pat. 15=1938 P.W.N. 338=19 Pat.L.T. 432. 

-S. 162 ( 1 )— Construction — Meaning of 

zvords ‘in the course of.' 

The words ‘in the course of’, in the context in 
which it occurs in S. 162 (1), Cr. P. Code, import 
that the statements must be made as a step in a 
pending investigation to be used in that investiga 
tion. To confine the words merely to the span of 
time which elapses between the beginning and the 
end of the investigation, is to put too narrow a 
construction on them. The exact shade of the 
meaning of those words may well vary according 
to the context. Where they qualify a period of 
time, they are used to denote a span of time and 
where on the other hand they qualify a continu¬ 
ing process, they denote something more than a 
mere period of time ( Collister and Braund, JJ.) 
Emperor v. Aftab Mahomed Khan. 188 I.C 
649=13 R.A. 55=1940 A CrC. 24=1940 A L. J. 
206=41 Cr.L.J. 647=1940 A.W.R. (H.C.) 85 = 
A.I.R. 1940 All. 291. 

S* 162 (1) Proviso — Proof of statements 
formally —// condition precedent to use of state¬ 
ments. 

An admission made by a witness that he made 
a statement is sufficient proof of the statement to 
enable it to be brought on the record. Formal 
proof of the statement prior to the cross-examin¬ 
ation of the witness is not necessary. Cross- 
examination may be allowed subject to subse¬ 
quent proof of the statement by calling the police 
officer who recorded the statement. ( Grille, J ) 
Shivlal v. Emperor. 20 N.L.J. 280=172 X C 
156=39 Cr.L.J. 68=10 R N. 169=A.I.R. 1938 
Nag. 110 - . 

-S. 162— Statement under—Admissibility. 

The words of S. 162, C. P. Code, as amended in 
1923, lead to the conclusion that a statement under 
S. 162 id not admissible even when made by the 
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person ultimately accused. The words of the 
section arc wide enough to exclude any confes¬ 
sion made to a police officer in course of investi¬ 
gation whether a discovery is made or not 
( Lord Atkin.) Narayanaswami v. Empe or. 
I.LR. f 1939) Kar. 123 (P C ) = 1939 All. E.R. 
396=66 I A 66 = 18 Pat. 234=1939 O.L R. 134 
= 1939 PWN 205=20 Pat. L T. 265 = 1939 A. 
L J. 298=69 C.L J 273=41 P.L.R. 272=5 B R. 
449=41 Bom L.R. 423 = 11 R P C. 166=40 Cr. 
L.J. 364=1939 A W R (PC; 35=49 L.W. 349 
= 1939 M.W N. 185 = 180 I C 1 = 1939 OWN. 
282=43 C W N. 473 = 1939 A Cr C. 49 = 6 Cut. 
L.T. 25(P C > = 1939 M Cr C 114 = A.I.R. 1939 
P.C. 47 = (1939;l M.L.J 756 (P C.). 

Copies. 

-S. 162 —Statements under — Accused’s right 

to copies of—Duty of Court. 

The right of an accused person to copies of the 
statements under S. 162, Cr. P. Code, is not de 
pendant on his previously establishing an actual 
instance of a contradiction or laying a foundation 
for the belief that such a contradiction will be 
found if the police report is referred to. The 
section does not require the Magistrate to satisfy 
himself that a contradiction exists before grant¬ 
ing a copy. The Court must, subject to the 
provisions of the second proviso 10 the section, 
grant a copy to the accused; and it is for the 
accused’s counsel to examine it after it is granted 
and to discover whatever contradiction may 
exist. (King, J.) Dastagir. Jure. ILR (1938) 
Mad. 180 = 10 R.M 418=39 Cr.L.J. 54 = 1937 M. 
Cr.C. 267=1937 M.W.N. 730=46 L.W. 323=171 

I. C 962=A.I.R. 1937 Mad. 822=(1937) 2 M.L. 

J. 402. 

—;—S. 162— Statements made by witnesses to 
police — Copies of—Whether can be granted suo 
motu by Court . 

S. 162, Cr. P. Code, entitles an accused person 
to request a trial Court to refer to a statement 
previously made by a prosecution witness to a 
police officer during investigation. The Court 
when so requested is bound to refer to such 
statement and is bound to provide a copy of it 
unless it is of opinion that it is irrelevant. The 
onus of moving the Court rests upon the accused, 
but as the accused may not know wLat a witness 
has stated to the police and therefore may not 
use his privilege when it might assist him. a 
Judge is at liberty to adopt a course at his own 
instance which he is bound to do if requested by 
the accused,and further if such reference reveals 
any point materially in favour of the accused, it 
should not be disregarded but the Court should 
give a copy to the ac’cused of its own motion in 
order to prevent a failure of justice. ( Middleton, 
J.C.and Mir Ahmad, A J.C.) Sultan Mir v. 
Emperor. 166 I.C. 876=9 R. Pesh. 75=38 Cr.L 
J. 347=A.I.R. 1937 Pesh. 10. 

--S. 162 —Copy of statements — Accused’s 

right to—Stage of trial. 

An accused person is entitled to be furnished 
with a copy of the statement of a prosecution 
witness recorded by the police under S. 162, Cr. 

P. Code, only when the witness is in the witness- 
box to give his evidence against the accused and 
is sought to be cross-examined under S. 145 of 
the Evidence Act, and not before. (Bartley and 
Khundkar, JJ) Ahmadad Rahaman v. Em¬ 
peror. 44 C.W.N. 340. 
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S. 162 —Statements made to Police—Right 508=1938 A.L R. 180=39 Cr.L. J. 364=1937 A. 


of accused to copies of—Refusal to furnish 
copies — Effect — Illegality—If curable — S. 537. 

Under b. 162, the accused have a legal right to 
the statements made by prosecution witnesses to 
the police whenever they are reduced to writing, 
and the duty of the prosecution to produce them 
cannot be evaded by pleading that the statements 
were only reduced to writing in the shape of 
rough memoranda and notes. The directions in 
the Police Manual are that the statements re¬ 
corded under S. 161 should not form part of the 
case diary under S. 172, but should be recorded 
on separate pieces of paper and attached to the 
diary. The rules also emphasise that the state¬ 
ments should be made at the time the witnesses 
are examined, which of course is exactly what 
the law intends. The prevalent practice of writ¬ 
ing up these statements at the end of the day 
from memory or with the aid of rough notes is 
objectionable, although, of course there is no 
harm in that being done as well, provided the 
original statements are preserved and produced 
at the time of the trial. Whatever the method of 
recording may be, the right of the accused to be 
furnished with a copy is unquestionable, unless 
the Court acts under the proviso to S. 162. A 
denial of the accused's rights for the copies 
ordinarily constitutes an illegality which cannot 
be cured, because the extent of the prejudice 
caused cannot be gauged. ( Vivian Bose, J.) 
Vishvanath Pandurang v. Emperor. 1936 Cr. 
C. 1040=A.I R. 1936 Nag. 249. 

•-S. 162— If specifically affects S. 27, Evi¬ 

dence Act. 

Per Collister, J. —S. 162, Cr. P. Code, contains 
provisions plainly and directly, and therefore 
specifically, affecting S. 27 of the Evidence Act 
quod statements made under that section by an 
accused person to a police officer in the course of 
an investigation. In other words, there is a 
‘specific provision to the contrary’ within the 
meaning of S. 1 (2) of the Cr. P Code. {Col¬ 
lister, Allsop and B round, //.) Baldeo v. Em¬ 
peror. I.L.R. (1940) All. 396=188 I.C. 562=13 
R.A. 48=41 CrL.J. 627=1940 A.Cr.C. 57=1940 
A L J. 241 = 1940 A.W.R. (H.C.) 229=A.I.R. 
1940 All. 263 (F.B.). 

--S. 162—Effect on Evidence Act, S. 27. See 

Evidence Act, S. 27 and Cr. P. Code, S. 162. 
1939 N.L.J. 585. 

-S. 162— Investigation, when starts — Case of 

murder arising as result of suspicion in mind of 
police officer. 

In a case of murder which arises from shadowy 
beginnings and as a result of mere suspicion in 
the mind of the police officer, the investigation 
must be held to have started from the moment 
when he forms an opinion that there are grounds 
for investigating the crime. {Roberts, C.J. and 
Baguley, J.) Sit Ro Saw z/. Emperor. 165 I.C. 
319=9 R.R. 204 = 37 Cr.L.J. 1137=1936 Cr. C. 
851=A.I.R. 1936 Rang. 455. 

Police diary.|’ 

-S. 162— Correctness of entries in. 

It is a very widespread and general impression 
that the entries in the police diaries are not 
always made at the time they are supposed to 
have been made and that they do not always 
represent the true state of affairs. {AllsoP.J.) 
Zahid Beg v. Emperor. 173 I.C. 838=10 R.A. 


W.R. 1099=1937 A.L.J. 1253=A.I.R. 1938 All.' 

7 JL • 

-S. 162 —Kept under S. 172— Right of de- 

fence to use. 

Police diaries which purport to be diaries kept 
under S. 172, Cr. P. Code, and which do not 
contain any statement by any witness, but are 
only brief records of what the investigating officer 
saw when he arrived at the spot, and of informa¬ 
tion which he ascertained as a result of question¬ 
ing several people, cannot be used by the defence 
in the manner provided by S. 162, Cr. P. Code. 
{Henderson and Khundkar, JJ.) Mobarak Ali 
Shaik v. Emperor. 180 I.C. 516=11 R.C, 693 = 
40 Cr.L J. 386=68 C.L.J. 397=A.I.R. 1939 Cal. 
252. 

-S. 162— Police diary containing statements 

made by witness to police officer during investiga¬ 
tion—Use of — Propriety. 

A Magistrate is not entitled to use police notes 
of what the prosecution witness said to the 
police officer during investigation of an offence to 
corroborate the evidence of such witness during 
trial. But even improper admission of such 
evidence will not in all cases compel interference 
by a superior Court unless the error has led to 
substantial injustice or has prejudiced the 
accused. {Rowland, J.) Sanmon Tewari v. 
Emperor. 165 I.C. 761=9 RP. 211=1936 Cr.C. 
952=38 Cr. L.J. 102=3 B.R. 78=1936 P.W.N. 
667=A.I R. 1936 Pat. 581. 

-S. 162— Use of—Duty of Court. 

Where a Magistrate is satisfied on police infor¬ 
mation that a cognizable offence is committed by 
a certain person and decides to start prosecution 
against the accused, the Magistrate should not 
look to the police diary in considering whether 
the accused is guilty of the offence but should 
only look to the evidence recorded by him in the 
trial. {Grille, J.) Raghunathmall v. Patiram. 
I.L.R. (1938) Nag. 157=172 I.C. 177=10 R.N. 
172=39 Cr.L.J. 75=A.I.R. 1937 Nag. 394. 

-S. 162— Use of — Cross-examination of in¬ 
vestigating officer as to previous statement of wit - 
ness—Desirability of having police diary before 
Court to explain evidence of investigating officer 
—Duty of Public Prosecutor. 

When an investigating officer is being cross- 
examined as to previous statements made to him 
by the witnesses for the prosecution, it is desir¬ 
able that the Court should have the police diary 
before it and see whether a statement by him, in 
answer to questions put to him, that a certain wit¬ 
ness did not state such and such a fact to him dur¬ 
ing investigation, really gives a picture of what the 
witness in fact had stated. If not, the fact should 
be borne in mind and the Court should watch 
whether the matter is cleared up in re-examina- 
tion. It is the duty of the Public Prosecutor to 
see that the negative answer of the investigating 
officer in respect of the statement of a witness 
does not create a wrong impression of what the 
witness stated before the police. He must m 
these cases bring about other statements to ex¬ 
plain the matter referred to in cross-exammation- 
If the Public Prosecutor fails to do so, it is the 

duty of the Court in fairness to the < casc -n an i < Li? 
the witness to bring about facts which f 

up the negative answer. That with the r 

use of the police diary and one of the mode 
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taking aid from it in the trial. ( Noor and Row¬ 
land , //.) Yusuf Mia v. Emperor. 178 I.C. 
934=11 R.P. 312=20 Pat.L T. 51=5 B.R. 185= 
40 Cr.L.J. 147=1938 P.W.N. 727=A I.R. 1938 
Pat. 579. 

Scope and object. 

-S. 162— Hostile witness—Questions as to 

whether he made statements to police—If renders 
trial illegal. 

S. 162, Cr. P. Code, is designed to keep out 
evidence which is not of a free and of a fair 
nature, but may have been induced by some form 
of police duress. But merely because certain 
prosecution witnesses who have been declared 
hostile and cross-examined and questioned as to 
whether they had not made certain statements to 
the police, and they deny the same, it cannot be 
said that the rule embodied in S. 162 is infringed 
and such a procedure does not vitiate the trial 
or render it illegal. ( Cunliffe and Henderson, 
JJ.) Drlbar Mondal v. Emperor. 165 I.C. 31 = 
9 R.C^362=37 Cr.L.J. \ 117=40 C.W.N. 733. 

-S. 162— Scope—Evidence of conduct — If 

excluded. 

Generally, S 162 shuts out statements written 
or oral, express or implied, made by witnesses to 
the police during the course of the investigation ; 
but care must be taken not to shut out evidence 
of what a witness saw or did. Conduct must be 
distinguished from speech. (.Davis, J.C. and 
Weston, J.) Mor Mahomed^ Emperor. ILR 
(1940) Kar. 487=A.I.R. 1940 Sind 168. 

-S. 162—Scope—If controls S. 94. See Cr . 

P. Code, S. 94. 42 Bom.L.R. 787. 


—— S. 162 If controls S. 27, Evidence Act 
—Statement falling under latter—If excluded by 
former. See Evidence Act, S. 27. 1939 M W N 
877. 

—]— 162 ~ If shuts out statements admissible 
under S. 27 of the Evidence Act. See Evidence 
Act, S. 27. 50 L.W. 318=(1939) 2 M.L.J. 455. 

S. 162— If restricted to cases sent up by 

police. 

Where the police after investigation into a com¬ 
plaint did not take any action and thereafter the 
complainant preferred a complaint to a Magistrate 
which was almost identical with the one made to 
the police and the Magistrate framed charges on 
lesser offences which were however included in 
the more serious offences investigated by the 
police, and where the defence applied under 
£>. 102, Cr. P. Code, for copies of statements made 
by the witnesses in the investigation held by the 
police which was refused by the Magistrate on 
the ground that defence was entitled to copies 
only if the case came to the Court as a result of 
the police investigation, it was held that there was 
nothing m b. 162 restricting it to cases sent up 
by the police and the defence was entitled to 
such copies and that there was no reason to 
deprive the defence of the privilege, because it 
had happened that charges of non-cognizable 
offences hadbeen framed. OVeslon.l Mangla 
v. Jassi. 1938 A.M.L.J. 108. 

——S. 162—Statement by accused falling under 
S.27, Evidence Act—If inadmissible. See Evi¬ 
dence Act, S. 27. 1939 P.W.N. 300. 

-S. 162 — Scope—Tracker—Statement as to 

what he saw or did at identification of footprints 

during police investigation—Admissibility. 

Q,. D.—160 


In spite of S. 162 a tracker can say in Court 
that during police investigation he recognized on 
a certain day at a certain place certain tracks, 
and that the tracks were of a particular person if 
he knew him already or of a person at the scene 
of the crime if he did not know him already. 
(Davis, J.C. and Weston, J.) Mor Mahomed v. 
Emperor I.L.R. (1940) Kar. 487=A.I.R. 1940 
Sind 168. 

“Statement”—Meaning. 

-S. 162— Identification by police — Question 

by police and gesture by witness in answer—If 
“ statement”—Identification proceedings — State¬ 
ments during — A dm is si b i lily. 

S. 162 of the Cr. P. Code excludes evidence by 
the police or any other persons that a particular 
witness identified a particular accused. A ges¬ 
ture by a witness in answer to a question by a 
police-officer is a statement within the meaning 
of S. 162, when the identification is done by the 
question and gesture. “Statement” is the expres¬ 
sion of what is in one's mind, however, conveyed. 
It is not also permissible to ask an identifying 
witness whether he pointed out some person as 
the man who committed the offence, because that 
amounts to questioning him on what he said to 
the police. The section does not, however, debar 
the witness from stating that he was shown 
several men, that the accused were among them, 
and that he did then recognise them as the 
offenders. (Norman, I C.S.) Toshia v. Empe¬ 
ror. 1936 A.M.L.J. 50. 

-S. 162 (1). 

1 S. 162, Cr. P. Code, does not apply to statements 
I made in an investigation other than that which 
' results in a trial in which those statements are 
sought to be used. (Grille, J.) Shivlal v. Em- 
peror. 20 N.L.J. 280=172 I.C. 156=39 Cr.L.J. 
68=10 R.N. 169=A.I.R. 1938 Nag. 110. 

———S. 162—“ Statement made in course of in¬ 
vestigation’—Meaning of. 

The question whether a statement was recorded 
during investigation or not is a question of fact. 
Where a Sub Inspector of Police, on hearing of a 
shooting incident, goes to the house where the 
shooting has taken place.without knowing whether 
it was due to accident or design, and on finding a 
corpse at the house takes down a statement from 
a person present there, it cannot be said that the 
statement has recorded by him in the course of the 
investigation, so as to make it inadmissible in 
evidence. It is only after recording that state¬ 
ment that the Sub-Inspector can have any real 
1 u ° rraa ti° n about the commission of a cogniz¬ 
able offence. (Burn and King, JJ.) Mylaswami 
Chetty v. Emperor. , 180 I.C. 78=11 R.M. 653 
=40 Cr.L.J. 308 (2) = 1938 M.Cr.C. 110=1938 
M.W.N. 905=A.I.R. 1939 Mad. 66=(1938) 2 
M.L.J. 750. 

Statement to police. 

--S. 162— Defence obtaining copy of — 

Statement favourable to accused—Witness not 
questioned on point during trial — Statement, if 
can be used in revision. 

Where the defence had obtained a copy of a 
statement of a prosecution witness which state¬ 
ment was in their support, but they did not 
question that witness or any other on the point 
during the trial, and the accused was declared 
guilty by the jury. 
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Held , that the defence could not make use of 
that statement in revision for invoking High 
Court's powers of revision to interfere with 
verdict of the jury. ( James and Saunders, J J.) 
Hari Mahtoz/ Emperor. 160 I.C. 675=37 Cr. 
L.J 320=8 R.P. 375=1936 P.W.N. 286=1936 
Cr.C. 70=A.I.R. 1936 Pat. 46. 

-S. 162— Joint statements of witnesses—Use 

of. # 

If an investigating police-officer records in his 
diary the statements of 2 or 3 persons jointly at 
one place, these joint statements cannot be 
legally used as statements of any particular 
prosecution witness for the purpose of contra¬ 
dicting that witness, for the simple reason that it 
is not known how much of any particular joint 1 
statement was the individual statement of any 
particular prosecution witness and how much 
was not his individual statement. (Nanavutty 
and Zia-ul-Hasan. JJ.) Empf.ror v. Salik. 166 
I.C. 259=9 R.O. 295=1937 O W.N. 63=38 Cr. i 
L J. 165=1937 A.Cr.C. 14=1936 O.L.R. 734= 
A.I.R. 1937 Oudh 201. 

S. 162— Mode of proof—Portion of state¬ 


ment denied by witness. 

In every case when a witness is confronted 
with a portion of his police statement which he , 
repudiates, the police officer recording his state- , 
ment should be questioned specifically with 
regard to that portion of the statement. The 
practice of merely asking the police officer per¬ 
functorily whether a particular document repre¬ 
sents the witness’s statement as a whole cannot 
but be condemned. (Young. C.J. and Blacker, J ) 
Emperor v. Tuvan Das. I.L.R. (1939) Lah. 305 
=185 I.C. 380=12 R.L. 293=41 Cr.L.J. 174= 
A.I.R. 1939 Lah. 521. 

S 162— Non-production — Police witness ; 


deposing that statements not traceable—If justi¬ 
fies non-production. 

The prosecution cannot evade their duty to 
produce statements recorded under S. 152, Cr. P. 
Code, by merely pleading that they were in the 
form of mere notes or memoranda and cannot be 
traced. If the notes taken by the police are in 
existence, they must be traceable, or at any rate 
some serious effort must be made to find them, 
and satisfactory reasons given for their non-dis¬ 
covery. A mere statement by a witness that it 
will not be possible to trace them is not enough 
in the absence of evidence to show what efforts 
were made to do so. It is for the Court to decide 
whether they are really traceable or not, and not 
for a witness. His opinion about the matter is j 
irrelevant. ( Vivian Bose, J.) Vishwanath 
Pandqrang v. Emperor. 1936 Cr.C. 1040=A.I. 
R. 1936 Nag. 249. 

-r-S. 162— Presumption'as to—Omission to 

put in statements — Inference. 

When it is proved that a witness has made a i 
statement to the Police, and the statement is not , 
put in under S. 162, Cr. P. Code, a presumption ; 
arises that such a statement does not contradict j 
his evidence. Similarly, if a witness making an | 
identification in Court has been given a previous 
opportunity of identification before the police, a 
presumption arises that he is pointing out in 
Court the same person as he pointed out in the 
presence of the Police, because, if were other¬ 
wise, the defence could, under S. 162, contradict 
him by putting in evidence what he said to the 1 


I CR. P. CODE (1898), S. 162. , y . < v 

police. ( Norman ) ' Toshia v. Emperor. 1936 
A.M.L.J. 50. 

--S. 162 —Statement of accused to police—If 

can be used against him. - 

A statement said to have been made by an 
accused person to a police-officer in the course of 
a police investigation cannot be utilised by the 
prosecution or by the Court against the accused 
nor can any inference adverse to the accused be 
drawn from such statement. ( Nanavutty, J.) 
Kanhaiya Lai. v. Emperor. 168 I.C. 58=9 R. 
0.432=38 Cr L.J. 491=1937 O.L R. 202=1937 
A.Cr.C. 80=1937 O.W.N. 505=A.I.R. 1937 

Oudh 331. 

-S 162 —Statement made to police—If can 

be used to contradict Court witness. 

A statement taken from a witness by the police 
during investigation cannot be used by the 
prosecution to contradict that witness, even 
though he is examined as a Court witness. Such 
a statement cannot be used by any party to 
contradict any one but a prosecution witness. 

(Bartley and Lodge, JJ.) Bhupal Chandra 
Naskar v. Emperor. 44 C.W.N. 451. 

-S. 162 -Statement under—If different from 

statement on oath. 

Quaere. —It is extremely doubtful if a state¬ 
ment recorded under S. 162, Cr. P. Code, stands 
on a different footing from a statement on oath 
recorded by the Court, in an action for damages 
for having made such statement. ( Rupchand 
Bilaram and Haveliwala, A.J Cs.) Fakir Maho¬ 
med v. Fakir Mahomed Nanji. 168 IC 643= 

9 R.S. 236=30 S L R. 43=A.I.R. 1937 Sind 44. 

-S. 162 —User of proving omissions from • 

police diary — Permissibility. 

S. 162. Cr. P. Code, does not permit or warrant 
the use of the statements to the police recorded 
in the police diary for proving omissions. Such 
statements can, under S. 162, be used only for 
the purpose of contradiction. The section does 
not allow the proving of omissions from the 
police diary by the whole admission of the com¬ 
plete statements made to the police. That is 
clearly against the policy of the section. {Grille 
and Gruer, JJ ) Sakhawat v. Emperor. I.L.R. 
(1937) Nag. 277=167 I.C. 61=9 R.N. 163=38 
Cr.L.J. 330=19 N.L J. 320=A.I.R. 1937 Nag. 
50. 

-S 162 —Statement made to police—What 

amounts to—Statement made to another person in 
presence of police. 

Per Young, C.J. and Bhide, J— Where an 
accused person makes a statement to another 
person in presence of the police, whether that 
statement is made to the other person or to the 
police is a question of fact, and not of law. If it 
is found on the facts of any case, that a state¬ 
ment made to a third person, was in reality 
intended to be made to the police and was repre¬ 
sented as having been made to a third person, 
merely as a colourable pretence in order to evade 
the provisions of S. 162, the Court will hold it to 
be excluded by the section. But it cannot be laid 
down that every statement made to a 
assisting the police during an investigationi shout 
be treated as a statement made to the police ana 
as such excluded by S. 162. The question is thus 
one of fact. (Young. C.J., Tek Chand DaliP 
Singh, Monroe, Bhide, Din Mohammad and 
Lall, JJ.) - Hakam Khuda Yar v. Emperor. V 

ohi—.O .Q 
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LR. (1940) Lah. 242=41 Cr.L J. 591=13 R.L 1 
=188 I.C 498=A.I.R. 1940 Lah. 129 (F.B ). 

-S. 162 —Statements of witnesses to police — 

Use of. 

It is not permissible to use statements of 
witnesses made to the police during investigation 
in order to show that their evidence in Court did 
not introduce any new matter. Under S. 162, Cr. 
P. Code, such statements can only be used for 
the purpose of contradicting the prosecution 
witnesses and not for corroborating them. 
( Harries, CJ. and Rowland, J.) Emperor v. 
Girphari Tf.li. 6 BR. 693=188 I C 429=41 
Cr.L J. 587=13 R.P. 9=1940 P.W.N. 625=A.I. 
R. 1940 Pat. 605. 

-S 162 — Statement of witnesses recorded in 

police diary—Burden of rebuttal. 

There is an initial presumption of accuracy in 
the case of official reco»ds but in the case of state¬ 
ments of witnesses recorded in the police diaries, 
the burden of rebutting them is not very heavy. 
Where the witness is a respectable educated man 
and quite disinterested and the difference between 
what he did say and what he is recorded as say¬ 
ing. is very slight and could easily have been due 
to a misunderstanding by the police officer re 
cording the statement, his denial of the accuracy 
of the statement attributed to him by the police 
officer may be accepted as correct. (Blacker, J ) 
Radha Kishfn v. Empf.ror. 179 I C 880=11 R 
L. 642=40 Cr L J. 261=A.T R. 1938 Lah. 714. 

-S. 162— Statement made to police u*ed in 

trial to demolish defence case—Verdict of jury — 
Legality. 

Statement made to a police officer during 
investigation cannot be used in respect of any 
trial of any offence under investigation at the 
time when such statement was made. If such 
statement is used to demolish the most important 
portion of the defence case, its admission would 
prejudice accused to a great extent and the 
verdict of jurv which has been allowed to consi¬ 
der such evidence cannot be upheld. (Bartley 
and Henderson, JJ.) Ebrahim Mondal v. 
Emperor. 182 I.C. 405=12 R C. 61=40 Cr L J 
665=43 C.W.N. 784=A.I.R. 1939 Cal. 330. 

Miscellaneous. 

-—S. 162— Admission of evidence in contra¬ 
vention of—Effect on jury trial. 

The admission of evidence in a jury trial in 
-contravention of S. 162, Cr. P. Code,' is not a 
ground for a re trial when it has not occasioned 
a failure of justice. The Court of appeal has to 
see whether such admission has in fact influenced 
the mind of the jury so seriously as to lead them 
to a conclusion which might have been different 
but for such an admission. ( Henderson and 
Khundkar, JJ.) Nitai Koley v. Emperor. I L R 
(1939) 1 Cal 337. 

Ss. 162 and 164— Statement by accused to 
Magistrate — Admissibility — Self-exculpatory 
statement—If to be treated as confession state¬ 
ment. 

In view of the provisions of S. 162, Cr. P. 
Code, it is not possible for an arrested person to 
make a statement to the Police which can be used 
in evidence. Evidence of what an accused person 
said when arrested—often so valuable to an ac¬ 
cused person according to English experience—is 
denied to the defence under the Indian Law. But 
an accused person can—if he knows it—make a 
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statement of his version of the case before a 
Magistrate under S. 164. Such a statement is ad¬ 
missible, though it should not be trealed as a 
confession statement when it is self-exculpatory. 
(Burn and Mockett,JJ .) Appai.anarasayya v. 
Emperor. 1940 M W.N, 937=52 LW 495 = 
(1940) 2 M L J. 715. 

-Ss. 162 and 172— Mode of use — Statements 

to police—Mode of use—Statements exhibited 
entirely without getting ;witness to admit or deny 
t h e m —A d m iss ib il ily. 

The proper procedure in a ca«e when a witness 
for the prosecution is sought to be discredited by 
the defence by having him contradicted by his 
previous statement made before the police is to 
read out that particular portion of the witness’s 
previous statement made to the police which is in 
direct contravention of what he has deposed in 
| Court and then to ask him whether he sticks to 
his former statement as recorded by the police or 
whether he sticks to his s’atement as made on 
oath in Court, and only that portion of his state¬ 
ment as recorded by the police which lr>s been 
read to the witness should be exhibited in the 
, trial of the case. Where a Court asks the in¬ 
vestigating police officer to verify as true the 
j copies of the statements recorded by him in the 
special police diary and bodily uses these state¬ 
ments for the purpose of contradicting the state¬ 
ments made on oath by the prosecution witnesses 
without first giving each witness an opportunity 
I of admitting or denying the correctness of the 
statements recorded by the investigating police 
I officer, the procedure is entirely illegal and all the 
true copies of statements recorded by the police 
officer in his diary and exhibited in the case are 
entirely inadmissible in evidence. (Nanavutty 
and Zia-ul-Hasan . //.) Emperor 7'. Salik. 166 
I.C 259=9 R O 295 = 1937 OWN. 63=38 Cr. 
L.J. 165 = 1936 O L R. 734=1937 A.Cr.C. 14= 
A.I.R. 1937 Oud h20l. 

-S. 162 and Indian Penal Code, S. 211— 

Investigation on report not resulting in trial — 
Complaint under S. 211, I. P. Code, against person 
who made the report—Statement of this com¬ 
plainant in the investigation—Use of — Cr. P. 
Code, S. 162, if applies. 

Where a person made a report to the police 
that another had robbed him of a currency note 
, and the police investigated the matter but did not 
bring the case to the Court and thereupon the 
person accused of robbery filed a complaint 
against his complainant under S 211, I P. Code, 
on a question whether the statement made by him 
(i.e., the complainant in the case under S. 211, 

I. P. Code) during investigation when he was an 
accused person could be put to him, it was held 
that S. 162, Cr. P. Code, had no application to the 
case at all and that the use of the statement in 
question was governed by the provisions of the 
Evidence Act and that in assessing the value of 
the testimony as elicited by the cross-examina¬ 
tion, the Magistrate must take into consideration 
the fact that, when he made the statements which 
were sought to be put to him were made, he was 
in the position of being suspected of a criminal 
offence. (Grille, J.) Emperor v. Par mu. I.L.R. 
(1940) Nag 320. 

- S * 64 

Applicability. 

Approver. 
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Cdhfessions. 

Copy of statement. 

Duty of Magistrate. 

Proof of confession. 

Recording of confession. 

Recording of statement. 

Retracted confession. 

Scope. 

Statement under. 

Voluntary statement. 

Miscellaneous. 

Applicability. 

S. 164— Accused killing concubine at her 


request'and with her consent and giving xnfor 
motion of same to Magistrate—Statement- 
Admissibility of—Offence—Murder or culpable 

homicide. . 

The accused who had killed his concubine at 

her own request and with her glad consent it 
being in evidence that they were on affectionate 
terms—appeared before a Magistrate and made a 
statement to him that he had killed the deceased 
and describing the circumstances of the crime. 
The Magistrate took down the statement in writ¬ 
ing and that was admitted against the accused at 
his trial for murder and he was convicted. 

Held. (1) that the statement was not a state¬ 
ment made under S. 164, Cr. P. Code, as the 
Magistrate was not investigating the case or any 
of the facts connected with the case, but was it¬ 
self the first information of the crime and there¬ 
fore properly admitted in evidence, (2) that the 
offence was not murder but only culpable homi¬ 
cide not amounting to murder. {Burn and 
Stodart, JJ.) Nainamuthu v. Emperor. I.L R. 
(1940) Mad. 428=186 I.C. 479=12 R.M. 661 = 
41 CrL.J. 322=1939 M.W.N. 1132=50 L.W. 
784=A I.R. 1940 Mad. 138=(1940) 2 M.L.J. 89. 

Approver. 

•S. 164 —Confession of—Value of. 


Per Biswas, J. —The confessions made by the 

approvers are not substantive evidence, but may 

be used only for the purpose of contradicting or 
corroborating their depositions in Court. 
(Patterson, Nasim Ali and Biswas, JJ.) Nitai 
Chandra Jana v. Emperor. 170 I.C. 201=38 
CrLJ. 852=10 R.C. 98=A.I.R. 1937 Cal. 433 
(S.B.). 

Confessions. 

S. 164— Admissibility — Conditions — Evi¬ 


dence Act, Ss. 24, 25, 26 and 29. 

S. 164, Cr. P. Code, should be read together 
with Ss. 24, 25, 26 and 29 of the Evidence Act. If 
so read, we get the following result: (1) that a 
confession shall not be made to a police officer; 
(2) that if a person in police custody desires to 
make a confession, he must do so in the presence 
of a Magistrate; (3) that the Magistrate shall 
not record it unless he is, upon enquiry from the 
person making it, satisfied that it is voluntary; 
(4) that when the Magistrate records it, he shall 
record it in the manner provided for in S. 164, 
Cr. P. Code; (5) that only when so recorded the 
confession will become relevant and admissible in 
evidence. (BaU.J.) The King z/. Saw Min. 
1939 Rang.L.R. 97=182 I.C. 705=40 Cr L.J. 
691=12 R.R. 25=A.I.R. 1939 Rang. 219. 


CR. P. CODE (1898), S. 164, 

—-S. 164 — Confession after warning by Ma¬ 

gistrate—Hopes held out to accused previously 
—Admissibility of confession. 

Where it is clear from the warning given by 
the Magistrate to the accused before recording 
his confession, that the accused knew, that when 
he was making his confession, it would be used 
against him and that he could not expect any 
leniency as the result of it and the warning given 
by the Magistrate was sufficient to put an end to 
all hopes that might previously have been held 
out, the confession cannot be said to have been 
made as a result of inducement and is admissible 
in evidence. {Leach and Spargo, JJ ) Hamid z/. 
Emperor 164 I.C. 1118=37 Cr.L.J 1112=9 R. 
R. 185=1936 Cr C. 849=A.I.R. 1936 Rang. 453. 

- S, 164 — Confession made under inducement 

—Repetition of, before Magistrate after mere 
warning — Adynisstbility. 

Where an accused, a Punjabi village boy of 16, 
made the confession to zaildar while he was 
taken by him to the police, and he was told by 
him : “You are a minor, You will be let off if you 
tell the truth before the police just as you have 
done in our presence,” and before the Magistrate 
he made the same confession on the Magistrate 
telling him that he was not to allow any induce¬ 
ment to operate upon his mind in making the 
confession. 

Held, that merely going through the form was 
not sufficient to remove the effect of inducement 
and that the inducement operated to defeat the 
confession under S. 164. (Young, C . /. and 
Monroe. J.) Faiz Ahmadv. Emperor. 165 I C. 
880=9 R.L 313=38 Cr.L.J. 27=1936 Cr.C. 879 
=A.I.R. 1936 Lah. 855. 

- S. 164 —Oral proof by Magistrate — Ad¬ 
missibility. 

Oral proof by a Magistrate of a confession 
which he could have recorded is inadmissible, for 
when the Legislature has prescribed a particular 
mode of proof no other method will suffice. A.I. 

R. 1936 P.C 253, Foil. (Young, C. J. and Ram 
Loll, J.) Akbar Badr Din v. Emperor. 40 P. 
L.R. 890=177 I.C. 617=11 R.L. 339=39 Cr.L.J. 
907 (2)=A.I.R. 1938 Lah. 594. 

- -S. 164 — Extra-judicial confession — Ad¬ 
missibility. 

In a criminal trial, accused’s extra-judicial 
confession to a Magistrate is not admissible in 
evidence and must therefore be wholly excluded. 
(Coldstream and Bhide, JJ.) Ibrahim v. Emperor. 
39 P L.R. 419=168 I.C. 745=9 R.L. 669=38 
Cr.L.J. 583=A I.R. 1937 Lah. 208. 

- S. 164 —Recorded and unrecorded confes¬ 
sion — Admissibility. 

S. 164 does not in terms require a Magistrate, 
to whom a confession is made, to record it at all. 

S. 164 clearly leaves it optional to the Magistrate 
whether he records the confession or not. If be 
does record it, then the section makes it compul¬ 
sory, that he shall record Jit in a certain way. 
Even in cases where S. 164 applies, when the 
confession has been rednced to writing, but 
S. 164 has not been fully complied with, then 
S 533 becomes in terms a special provision re¬ 
ferred to in S. 1 (2) and prevents the confession 
being ruled out entirely as incapable of proof. 
Where therefore an accused charged with dacoity 
points out to a Magistrate at an identification 
parade, another person as being one o 



2553 

CR. P. CODE (1898), S. 164. 

dacoits.who took part in the dacoity with him, it 
amounts to confessional action as much as con¬ 
fessional statement and is admissible in evidence 
as against the other accused although not record¬ 
ed in writing, if the Magistrate himself is called 
upon to prove the statements and the actions, 
which form part of the confession ( Baguley . /.) 
Nga Thein Maung v. Emperor. 164 I.C. 162=9 
R.R. 64=37 Cr.L.J. 920=1936 Cr. C. 703=A.I. 
R. 1936 Rang. 350. 

-S. 164— Where and when to be recorded — 

Return of accused to police custody—Propriety. 

A confession should be recorded in open Court 
and during Court hours, unless there are excep¬ 
tional reasons to the contrary. Further, it is 
necessary that a confessing accused should not be 
returned to the custody of the police. (Young, C. 
J. and Abdul Rashid, J ) Jahana v. Emperor. 
166 I.C. 1003=9 R.L. 458=38 Cr.L.J. 338=38 
P L.R. 791=A I.R. 1937 Lah. 98. 

-S. 164— Value of—Part of it incorrect. 

If there is any portion of a confession which 
is not found to be quite correct, it is not neces¬ 
sary that the whole confession should be reject¬ 
ed. (Abdul Qayoom, C. J. and IVazir, J.) San- 
tokh Singh v. State. 39 P L.R J. & K. 157. 

-S. 164 —Confession recorded in presence of 

police—Value of. 

Where at the time when the confession was 
made the accused was not only in the custody of 
the police present in the Magistrate’s room but 
he was actually fettered and had a policeman on 
either side of him. it is impossible to be sure that 
the confession was not made under the influence 
of the police. Such a confession must, therefore, 
be discarded. (Young, C. J. and Monroe, J.) 
Haidar v. Emperor. 39 P.L R. 663 (2). 

Copy of statement. 

-S. 164— Accused's right to copy of recorded 

statement. 

The statements recorded under S. 164, Cr. P. 
Code, are public documents within the meaning 
of S 74. Evidence Act. That being so, accused is 
entitled to copies of these documents. Fence a 
Magistrate is in error in refusing to grant copy to 
the accused of such statement. (Rupchand Bila- 
ram, J.C. and Lobo, A.J.C.) Bherumal Khan- 
chand v. Emperor. 171 I.C. 993=10 R S. 134= 
39 Cr.L.J. 57=A I.R. 1937 Sind 303. 

Duty of Magistrate. 

-S. 164— Reasons for believing confession 

voluntary—If to be stated. 

It is not enough for a Magistrate recording the 
confession of an accused to give him a warning, 
but it is essential that he should put questions to 
satisfy himself that the confession was in fact 
voluntary, andthe question with its answer must 
be recorded. It is not enough that the Magistrate 
was satisfied as to the confession being voluntary, 
but the Courts before whom the confession is 
used must have materials on which they can be 
satisfied that the confession was in fact volun¬ 
tary. Hence the Magistrate who records the 
confession must reconf a brief statement of the 
reasons for his believing that the statement was 
voluntarily made. (Mohammad Noor and Varma, 
JJ.) Emperor v. Ramsidh Rai. 1938 P.W.N 
559=176 I.C. 530=39 Cr.L J. 725=11 R.P. 79= 
4 B.R. 724=A.I.R. 1938 Pat. 352. 
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Proof of confession. 

-S. 164— Proof that maker of statement is 

person in Court—Need for examination of Magis¬ 
trate. 

The fact that the person who made the state¬ 
ment under S. 164 is the person in Court can be 
proved by the police officer who had the state¬ 
ment recorded and the trying Magistrate need not 
be examined. ( Coldstream . J.) Sadulla v. Em¬ 
peror. 40 P.L.R. 752=177 I C. 32=11 R.L 276 
=39 Cr.L.J. 864 (2) = A.I R 1938 Lah. 477. 

-S. 164— Requirements — Compliance with — 

Sufficiency. 

The accused on being produced before a Magis¬ 
trate for an order of remand stated that he want¬ 
ed to make a confession andthe Magistrate had 
his handepffs removed and gave him ten minutes' 
time to reflect and then recorded the confession. 
The certificate required by S 164 was not append¬ 
ed to the confession but the Magistrate was 
examined as a witness and had deposed that he 
had satisfied himself that the confession was 
being made voluntarily and that he had told the 
accused that he need not make any confession to 
him and that if he made one it would be used 
against him. 

Held, that the confession was admissible in 
evidence. (Young, C.J. and Tek Chand, J.) Kar- 
tar Singh v. Emperor. 176 I.C. 666=40 P.L.R. 
854=11 R.L. 224=39 Cr.L J. 769=A.I.R. 1938 
Lah. 556. 

Recording of confession. 

-S. 164— Duty to record in Court-room and 

in Court hours. 

Confessional statements should be recorded in 
the Court-room, and if for some reason they are 
not so recorded during the ordinary Court hours, 
some explanation should be furnished by the pro¬ 
secution. If the prosecution does not furnish 
any such explanation, they are liable to be dis¬ 
believed. (Dalip Singh, J.) Amar SA’gh v. 
Emperor 173 I C. 105=10 R.L 391=39 Cr.L. 
J. 262=39 P.L.R. 453=A.I.R. 1937 Lah. 746. 

—-S. 164(3 )—Record of confession—Essen¬ 

tials to be observed—Duty of Magistrate to ques¬ 
tion accused to ascertain voluntary character — 
Omission to put such questions—Effect of admis¬ 
sibility in evidence. 

The provisions of S. 164 (3), Cr. P. Code, are 
mandatory and a Magistrate must act strictly in 
accordance with those provisions or not at all. 
The safeguards prescribed by the Legislature 
should not be whittled down in any way. A 
Magistrate before recording the confession of an 
accused person questioned him in a manner to 
warn him that he was not bound to make any 
confession and that if he did so it could be used 
as evidence against him. It did not appear from 
the record of the confession that the Magistrate 
questioned the accused to find out whether the 
statements were going to be made by the accused 
voluntarily as contemplated by S. 164, Cr. P. 
Code. Neither the record of the confession nor 
the statements of the Magistrate made in Court 
disclosed such a state of affairs, though there 
was a memorandum accompanying the record in 
which the Magistrate stated: “In spite of two 
warnings in the absence of the police be has made 
quite voluntarily the statement enclosed. I fully 
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believe that his confessional statement is quite 
voluntarily free from any influence.” 

Held, that though the facts disclosed in the 
memorandum amounted to a compliance with the 
provisions of S. 164, Cr. P. Code, the Magistrate 
was not entitled to take down the confessional 
statement before he had actually questioned the 
accused in the manner contemplated in the sec¬ 
tion, and on the explicit terms of S. 164, Cr. P. 
Code, the confessiomwas inadmissible in evidence. 
Since the explanations in the memorandum are 
not complete the presumption under S. 80 of the 
Evidence Act that the confession was “dulv 
taken” did not arise. (Varma and Meredith, JJ.) 
Empfror v. Kommoju Brahman. 19 Pat. 301 = 
188 I.C 57=12 R P 674=6 B.R. 577=41 Cr.L. 
J. 533=1939 P.W.N. 915=A.I R. 1940 Pat 163. 

_1_S. 164— Confession recorded at 9 pm. and 

accused afterwards not remanded to judicial lock¬ 
up — Value of confession. 

Where the confession had been recorded by the 
Magistrate at 9 o’clock in the night and the 
accused was not remanded to the judicial lock-up 
after the confession had been recorded. 

Held, that the confession was not of much 
value. ( Almond , J. C. and Mir Ahmad. A. J. C ) 
KiSHAN Chand v. Emperor. 174 I C 449=10 R. 
Pesh. 64=39 Cr.L J. 448=A.I.R. 1938 Pesh. 5. 

-S. 164— Procedure—Failure to comply with 

the requisites of criminal rules of practice — 
Confession, if vitiated. 

Omission to comply with the requisites of the 
criminal rules of practice, would not vitiate a 
confession provided S. 164 of the Cr. P. Code is 
complied with. (Burn and Mockett, JJ.) Dasi 
Viraya v. Emperor. 47 L.W. 161=1938 M W. 
N 90 = 175 I.C. 422=10 R.M. 775=39 Cr L. J. 
585 = 1938 M. Cr.C. 39=A.I.R. 1938 Mad. 490= 
(1938) 1 M.L J. 289. 

-_S. 164— Statement of approver—Approver 

in police custody throughout—Value of state¬ 
ment. ' . 

Where the approver was in police custody from 

the day of his arrest and where although his 
statement under S. 164, Cr. P. Code, took some 
six or seven days to complete he was returned to 
police custody after every instalment was made, 
and after the confession was complete he was 
returned to police custody where he stayed a con¬ 
siderable time. 

Held, that the procedure was highly improper 
and the police control to which he had been sub¬ 
jected was sufficient to cast suspicion on his state¬ 
ment. (Young, C. J. and Monroe, J.) Abdul 
Sattar v Emperor. 17 Lah. 460=161 I.C. 793= 
37 Cr.L J. 493=8 R L 802=38 P L.R. 1=1936 
Cr. C. 248=A.I.R. 1936 Lah. 278. 

-S. 164 — Subsequent custody of accused. 

The confessing accused must invariably be sent 
to the judicial lock-up as soon as possible after 
confession and on no account be returned to 
Police custody. If the Police thereafter wish the 
accused for any particular purpose, they may be 
handed over to the Police for that purpose. 
There certainly ought to be an interval between 
the taking of the confession and the handing over 
of the accused to the Police for any subsequent 
purpose. (Young, C.J. and Monroe, J.) Surat 
Singh v. Emperor 18 Lah. 740=40 P.L.R. 214= 
174 T.C. 804=39 Cr.L.J. 475=10 R.L. 600=A.I. 
R. 1938 Lah. 292. 1 
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I —— S. 164— Scope — Confession—Recording of 
—Preliminaries to — Non-compliance—Effect on 
admissibility of confession —5. 533 — Applicabi¬ 
lity of. 

S. 164 (3), Cr. P. Code, prescribes two impera¬ 
tive preliminaries to the recording of a confes¬ 
sion ; (1) that it must be explained to the person 
making it that he is not bound to do so, and that 
if he does it may be used as evidence against 
him ; (2) the Magistrate must question the person 
making the confession in order to find out 
whether it was made voluntarily, and shall not 
record it until he is so satisfied. These conditions 
must be strictly fulfilled. Otherwise the confes¬ 
sion cannot be admitted in evidence. The section 
does not prescribe the particular questions to be 
put, but the questions must be such as to show 
that the Magistrate made a real endeavour to 
find out whether the confession was really volun¬ 
tary. Merely noting the demeanour of the con¬ 
fessor would not be enough. Where the confes¬ 
sion is not recorded in the prescribed form and 
runs straightaway in the form of a narrative, 
with a memorandum at the end to the effect that 
the confessing person “was remanded to jail 
custody on 15-6-1936 and he had enough time to 
think over and make this confession to-day,” but 
there is nothing on the record to show that the 
Magistrate questioned the accused so as to bring 
out whether the confession was voluntary or not, 
and there is nothing to satisfy the Court on that 
point, the confession cannot be regarded as hav¬ 
ing been duly made. S. 533 of the Code cannot 
apply to such a case; the section will cure the 
defect only if the questions had in fact been put, 
but there is a mere failure to record them, pro¬ 
vided the error has not injured the accused as to 
his defence. Necessity for careful compliance 
on the part of Magistrates with the formalities 
prescribed by law in recording confessions 
stressed. (Grille and Gr'uer , JJ.) Sardar Miya 
v. Emperor. I.L.R. (1937) Nag. 417=20 N.L J. 
128=170 IC. 868=38 Cr.L.J. 987=10 R N. 
83=A.I R. 1937 Nag. 257. 

-S. 164 —IVaming that accused will not be 

taken as approver—Failure of Magistrate to re¬ 
cord — Effect—Magistrate complying with all re¬ 
quirements and deposing that he did warn the 
accused—Sufficiency—Madras Criminal Rules of 
Practice, R. 85. . 

Under R. 85 of the Madras Criminal Rules of 
Practice, a Magistrate who records the state¬ 
ment of an accused has to satisfy himself that 
the statement is a voluntary one, and as to warn 
him that he would not be taken as an approver. 
There is nothing in R. 85 or in S. 164, Cr. P. 
Code.which requires this warning to be on record, 
and the fact that he has not noted that he told 
the accused that he would not be taken as an 
approver does not detract from its voluntary 
character. When the Magistrate states in his 
evidence that he did warn the accused, and when 

he has complied with the other requirements ot 

R. 85, there is no reason why he should be dis¬ 
believed. (Mockett and Horwill, JJ.) KarREVADU 

v. Emperor. 1937 M.W.N. 562. 

Recording of statement. 

-S. 164— Inference—Value to be attached to. 

If the statement of a witness is previous/y 
recorded under S. 164, Cr. P. Code, it 
inference that at one stage the police thought t 
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witness would change. But the mere fact that a 
person's statement was recorded under S. 164 will 
not he sufficient to discard it. The Court has 
however to receive it with caution and if it is 
supported by other evidence, can act upon it. 
(Gruer and Puranik, JJ.) Paramanand v. Em¬ 
peror. 1940 N.L.J. 459=A I R. 1940 Nag. 340. 

Retracted confession. 

-S. 164 —Retracted confession — Admissibi¬ 
lity. 

A retracted confession is inadmissible in evi¬ 
dence where the Magistrate, in recording the con¬ 
fession, has violated the provisions of S. 164 (3), 
Cr. P. Code. ( Nanavutty. J.) Raghunandan 
Prasad r. Emperor. 1937 O.W.N. 296=1937 
A.CrC. 59. 

-S. 164— Conviction, if can be based on. 

The accused can be legally convicted on the 
basis of his own retracted confession provided it 
is found that that confession was made by him 


CR. P, CODE (1898), S. 164. 

It will not be safe to convict an accused 
merely on the basis of his confession which was 
subsequently retracted. (Abdul Qayoon, C.J and 
Kichlu, J.) Kazak Mir v. State. 42 P.L.R. J 
& K. 36. 

-S. 164 —When can be relied on. 

Where a retracted confession which establishes 
the identity of the corpse h not only voluntary 
but is sufficiently corroborated by circumstantial 
evidence, it is safe to rely upon it as a basis for 
conviction. ( Blacker , J.) Shancaka Singh v. 
Emperor. 42 P.L.R. 88. 

Scope. 

S. 164 (4 )—Compliance with—Duty of 


Magistrate recording confession—Warning to con¬ 
fessor—Nature of. 

A Magistrate who records a confession under 
S. 26 of the Evidence Act which he knows relaies 
to some definite crime which has been committed 
and which is being investigated at the time, acts 
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(Abdul Qayoom, C.J. and Wazir, J ) Santokh 
Singh v. State. 39P.LR J. & K. 157. 

-S. 164 — Conviction, if can be based on. 

An accused person can lawfully be convicted 
on his own confession even when it has later 
been retracted if the Court is satisfied of its 
truth. (Roberts, C.J.) Nga Po Aung v. Emperor. 
170 I.C. 645.-38 Cr.L.J. 948=10 R R. 101=A.I. 
R. 1937 Rang. 264. 

- S. 164 — Evidentiary value. 

A retracted confession of an accused has little 
evidentiary value, especially against the co¬ 
accused, vv* ere the questions put by the Magis¬ 
trate to satisfy himself as to whether the confes¬ 
sion was voluntarily made are all of a stereot) ped 
character and there are internal indications in the 
confession which suggest that the confession was 
not the outcome of the accused’s own desire to 
state what he knew. ( Niamatullah and Ganga 
Nath, JJ.) Mauji v. Emperor. 162 I.C. 914= 
1936 A.L.J 669=1936 A W R. 248=1936 CrC 
501 = 1936 A. Cr.C. 76=1936 All L.R. 516=A.I. 
R. 1936 All. 388 

- S. 164 —Sufficiency for conviction. 

Although there is a motive for the accused 
persons to cause injury to the deceased, in the 
absence of any direct evidence it is not safe to 
rely upon their retracted confessions which are 
contradictory to each other in material details 
and which have been contradicted by the direct 
testimony of one of the witnesses, and a convic¬ 
tion for murder based on such confessions is not 
sustainable. (Jai Lai and Bhide, JJ.) Ramelu 
v. Emperor. 173 I.C. 315=10 R.L. 431=39 Cr 
L.J. 290=39 P.L R. 815=A.I.R. 1938 Lah. 101. ’ 
- S. 164— Value. 

In the absence of any direct evidence, it is not 
safe to rely upon the retracted confessions which 
are contradictory to each other in material details 
and which have been contradicted by the direct 
testimony. The fact that the confessions were 
retracted and that when they were made some 
policemen were interested in the investigation of 
the case, is a good ground for not relying upon 
the confessions. (Jai Lai and Bhide, JJ ) Ramel 
Singh ^/.’Emperor. 173 I.C. 315=10 R.L 431 = 
39 P.L.R. 815=39 Cr.L.J. 290=A.I.R. 1938 Lah 
101 . 


S. 164 —Value of. 


rule laid down in S. 164 (J), he must before 
recording the statement explain to the person 
making it that he is not bound to make a confes¬ 
sion and that if he does so, it may be used as 
evidence against him. It is not enough for the 
Magistrate to merely tell the person making the 
statement that he should think over the matter 
and state what really happened as otherwise the 
statement would be used against him. 'Phis would 
not satisfy the requirements of S. 164 (3). 
(Lakshmana Rao and Stodart, JJ.) Emperor v 
Perumal Kudumban. 1940 M.W.N. 358=51 L 
W. 535. 

S. 164— If controls S. 29. Evidence Act — 
Confession recorded as dying declaration — Warn¬ 
ing not administered— Admissibility—Duty of 
Magistrate. 

Where a Magistrate proceeds to record a state¬ 
ment of an injured person under S. 164, Cr. P. 
Code, without knowing at the commencement 
whether that statement was going to be an accu¬ 
sation against a third person or a confession 
against himself, he must, when it becomes clear 
from the answer of the person making the state¬ 
ment to the Magistrate’s questions to him, that 
he was incriminating him-elf, pause and inform 
the person that he was not bound to make a con¬ 
fession, and should further satisfy himself by 
further questions that the confession is being 
voluntarily made. If the Magistrate does not do 
this but records the statement to the end as if it 
were merely a dying declaration, there is a contra¬ 
vention of the provisions of S 164, Cr. P. Code, 
because the Magistrate, knowing that a confession 
was about to be made, deliberately omits to give 
the requisite warning to the person making the 
confession ; and oral evidence of the part of the 

Magistrate would be inadmissible to prove that 

the confession was a voluntary one. But such a 
confession would be admissible under S. 29 of the 
Evidence Act which is not controlled by S 164 

mv p M C w e N. & J ) Ra ™ 

--S 164(3 )—Non-compliance—Failure to put 

questions as to voluntary character of confession 
— Effect. 

It is the duty of a Magistrate to record a con¬ 
fession in accordance with the clear provisions 
° , kc Cr. P* Code. He must satisfy himself, by 
asking the necessary questions, that the confes- 
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■sion was not the result of any undue influence. 
Where the Magistrate does not question the 
accused making the confession as to whether the 
confession was being made of his own free will, 
after ascertaining how long he had been in custody 
of the police, there is failure to observe an im¬ 
portant provision of the Code intended to safe¬ 
guard the voluntary character of the confession, 
and the confession cannot be accepted and acted 
upon. (Rowland and Madan.JJ.) _ Babu 

Tadav v. Emperor. 173 I.C. 

R P. 402=39 Cr.L.J. 302=1937 P.W.N. 1001=18 

Pat L T. 964=A.I.R. 1938 Pat. 60. 

,g 164 —Recording of—Formalities—Magis¬ 


trate not recording actual warnings given to accu¬ 
sed and not taking signature of accused—Omission 
to ask accused if confession is voluntary—If con¬ 
fession inadmissible—Examination of Magistrate 

—Effect of . . 

A retracted confession does not become inad¬ 
missible in evidence, merely because the record¬ 
ing Magistrate does not write down the warnings 
given by him to the accused in the language of the 
accused, when the Magistrate himself is examin¬ 
ed and gives ev ; dence as to the actual warnings 
given by him to the accused ; nor is it inadmissi¬ 
ble for the reason that the confession is not signed 
by the accused, when the Magistrate proves that 
it is the accused who made the statement. That 
the Magistrate does not ask the accused in so 
many words whether his confession is voluntary, 
will not also make it inadmissible, when the 
Magistrate has satisfied himself that the confes¬ 
sion is voluntary. (Cunliffe and Henderson, JJ.) 

Fmpfror v. Arataddin Molla. 165 I.C. 196=9 
R C 357=37 Cr.L.J. 1101=40 C.W.N. 872. 


Statement under. 

_S. 164— Admissibility—Objection raised 

only in appeal—If can be given effect to. 

The High Court will not give effect to a conten¬ 
tion that certain statements by the accused are 
not admissible in evidence by reason of their not 
being statements as contemplated by S. 164, Cr. P. 
Code, when such contention is raised for the first 
time before it. (Guha and Bartley. JJ.) Narain 
Chandra Biswas v. Emperor 161 I.C. 289=37 
CrLJ 445=8 R C. 508=63 C.L J. 191=1936 
Cr.C. 200 (2)=A.I.R. 1936 Cal. 101. 

--— S. 164— Statement of accused after accept¬ 
ance of pardon—Record of—Oath, if can be ad¬ 
ministered. 

Per Gruer, J. —In recording a statement of an 
accused person after an acceptance of pardon by 
him, the Magistrate has the power of administra¬ 
tion of oath or solemn affirmation under S 164, 
Cr. P- Code. (Niyogi and Gruer, JJ.) Horilal 
v. Empfror. 187 I.C. 203=1940 N.L.J. 286=12 
R.N. 283=41 Cr.L.J. 433=A.I.R. 1940 Nag. 218. 

-S. 164— Statement of person to whom par¬ 
don has been tendered—Record of—Power of 
Magistrate not taking cognizance of offence. 

A Magistrate other than the one taking cogni¬ 
zance of the offence can record the statement of 
a person to whom pardon has been tendered. 14 
L. 507, followed. ( Monroe and Dm Mahomed, 
JJ) Emperor v. Amar Singh. I.L.R. (1939) 
Lah. 38=181 I.C 509=11 R.L. 855=40 Cr.L J. 
543=40 P.L.R. 758 (2)=A.I.R. 1938 Lah. 796. 


-S. lb\-^Statement of witness—Right of 

accused to inspect. 

A judge should not decline to allow the plea¬ 
ders for the defence to see the records of state¬ 
ments made by the prosecution witnesses to a 
Magistrate under the provisions of S. 164, Cr. P. 
Code, or to cross-examine the witnesses thereon, 
because it is an elementary principle of natural 
justice that an accused person shall have free 
access at any time during the trial to all the 
records which are before the Court. The same 
considerations ^pply to the refusal to permit 
reference in cross-examination to the contents of 
charge sheet, for this also forms part of the com¬ 
mittal record. ( Roberts , C.J. and Dunkley, J.) 
Brahmaya v King. 179 I.C. 783=11 R.R. 247 
=40 Cr L J. 265=A.I.R. 1938 Rang. 442. 

-S. 164 —Value of. 

A statement of a witness obtained under S. 164 
always raises a suspicion that it has not been 
^voluntarily made. The section was not intended 
1 to enable the police to obtain a statement from 
some person and as it were to put a seal on that 
statement by sending in that person to a Magis¬ 
trate practically under custody, to be examined 
before the judicial inquiry or trial, and therefore 
compromised in his evidence when judicial pro¬ 
ceedings are regularly taken. ( Dhavle and 

Chatterjee, JJ.) Emperor v. Manu Chik. 175 
I.C. 716=4 B.R. 626=39 Cr L J. 635=11 R.P. 
11=1939 P.W.N. 25=A.I.R. 1938 Pat. 29(T. 

-S. 164— Verification proceedings — Legality 

—Statements by accused to verifying Magistrate 
— Admissibility. 

Verification proceedings are undertaken with a 
view to testing the truth of confession and to 
obtain evidence either corroborating the confes¬ 
sion or indicating its falsity, and they are not 
wholly illegal. The verification report of a Magis¬ 
trate cannot be ruled out as inadmissible in evi¬ 
dence, when the Magistrate himself is examined 
as a witness in the case and speaks to the con¬ 
tents of the report made by him, which is placed 
on record as evidence in support of the confes¬ 
sional statement of the accused. Statements made 
by the accused to the verifying Magistrate in the 
course of the proceedings, if they are not recorded 
in the manner provided in S- 164, Cr. P. Code, are 
however inadmissible. {Guha, Bartley and Nazim 
Ali, JJ ) Jitendra Nath Gupta v. Emperor. 169 
I.C. 977=38 Cr.L.J. 818=10 R C. 69=A.I.R. 
1937 Cal. 99 (S B.). 

Voluntary statement. 

-S. 164— Magistrate asking accused to 'make 

detailed statement’—Statement made thereon—If 
voluntary. 

Where the Magistrate while recording a con¬ 
fession asked the accused to ‘make a detailed 
statement,’ it does not make the statement result¬ 
ing from that question any the less voluntary. 
The confession as made is admissible in evidence. 
Such a question cannot be construed as a threat. 
{Young, C.J. and Monroe, J ) Gian Chand v. 
Emperor. 18 Lah. 481=170 I.C. 5=38 Cr.L.J. 
879=10 R.L. 101=39 P.L.R. 834=A.I.R. 1937 
Lah. 399. 

Miscellaneous. 

-S. 164— Sending accused back to police 

custody after confession — Practice — 

If confessing persons know that.there is likeli¬ 
hood of their being returned to police custody 



CIVIL, CRIMINAL AND REVENUE. 


2561 

CR. P. CODE (1898), S. 164, 

after making confession, they would be more 
inclined to make false confessions at the instance 
of the police than they otherwise would do. The 
practice of sending the accused after the confes¬ 
sion to the custody of the police is very improper. 
(Young, CJ and Monroe, J .) Narinjan Sinch 
v. Emperor. 17 Lah. 419 = 162 I.C 379=37 Cr. 
L J. 567=8 R.L. 890=38 P L R. 820=1936 Cr. 
C. 298=A.I.R. 1936 Lah. 357, 

-S 164 (2)— Return of recorded statement 

to witness or pleader — Legality. 

To return the statement after being recorded 
under S. 164. either to the witness or to the 
pleader is wholly illegal. Under sub-S. (2) of 
S. 164, statements or confessions recorded shall 
be forwarded to the Magistrate by whom the case 
is to be tried or inquired into. ( Mosely, J ) 
Mahomed Cassim v . Shaik Thamby Sahib 187 
I.C 77=12 RR. 310=41 CrL.J. 392=A.IR. 
1940 Rang 33. 

-Ss. 164 and 364— Applicability—Enquiry by 

Magistrate under Reg. 737 of the Police Regula¬ 
tions. 

Where an enquiry is conducted by a Magistrate 
instead of a p dice officer under Reg. 737 of the 
Police Regulations, he does not cease to be Magis¬ 
trate. Hence the statements made by witnesses 
before him must be treated as made under S. 164, 
Cr. P. Code, and unless they are recorded in the 
manner required by S. 164 read with S 364, they 
could not be used against them. (Niyogi, J.) 
Dinanath v. Emperor. I L.R. ( 1940) Nag. 232 
=189 I C. 591 = 13 R.N. 58=41 Cr.L.J. 757=A 
I.R. 1940 Nag 186. 


-Ss. 164 and 364— Oral confessions—Value 

of—Non-observance of precautions by Magis¬ 
trate. 

Where oral confessions are made before Magis¬ 
trates some of whom have no power to record a 
confession at all, and all the Magistrates state 
that they told the accused that they were Magis¬ 
trates but omit to record the same in memos, 
prepared by them, the precautions laid down in 
Ss. 164 and 364, Cr. P. Code, being not observed, 
such confessions are of little evidentiary value 
(Dalip Singh, J.) Lal Singh v. Emperor. 164 
IC. 373=9 R.L. 111=37 Cr L J. 940=38 P 
L.R. 881=1936 Cr.C. 736=A.I.R. 1936 Lah 
707. 


; Ss. 164 and 364— Magistrate not acting 
under—Oral evidence — Admissibility. 

Whether a Magistrate records any confession is 
a matter of duty and discretion and not of obliga¬ 
tion. The rule which applies is that where a 
power is given to do a certain thing in a certain 
way the thing must be done in that way or not at 
all Other methods of performance are necessa- 
rily forbidden. No doubt the Magistral acting 
under Ss. 164 and 364 is not acting as a Court, yet 
he is a judicial officer, and both as a matter of 
construction and of good sense, the rule above 
appl es to S. 164. Ss. 164 and 364 must be looked 
at and construed together, and it would be an 
unnatural construction to hold that any other 
procedure was permitted than that which is laid 
down with such minute particularity in the sec¬ 
tions themselves. Where therefore the Magis- 
tra4e has neither acted nor purported to act under 
S. 164 or S. 364, and nothing has been tendered in 
evidence as recorded or purporting to be recorded 

Q.. D .—161 
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under either S. 164 or S. 364, oral evidence of the 
Magistrate is not admissible. S. 164 is not meant 
to allow evidence to be put in a form in which it 
can prove itself under S- 74 or S. 80, Evidence 
Act. It is a section conferring powers on Magis¬ 
trate and delimiting them. If oral evidence be 
allowed in such a case all the precautions and 
safeguards laid down by Ss. 164 and 364 would be 
of such trifling value as to be almost idle. Any 
Magistrate of any rank could depose to a con¬ 
fession made by an accused so long as it was not 
induced by a threat or promise, wnhout affirma¬ 
tively satisfying himself that it was made volun¬ 
tarily and without showing, or reading to the 
accused any version of what he was supposed to 
have said or asking for the confession to be 
vouched by any signature. The range of Magis¬ 
terial confessions would be so enlarged by this 
process that the provisions of S. 164 would 
almost inevitably be widely disregarded. The 
effect of Ss. 164 and 364 is clearly to prescribe 
the mode in which confessions are to be dealt with 
by Magistrates when made during an investiga¬ 
tion, and to render inadmissible any attempt to 
deal with them by allowing oral evidence A I R 
1922 Lah 237; 137 I.C. 57; A.I.R. 1933 All 356 2 
C.W.N. 702; 17 Cal 862; 56 C 557; AIR 1922 
Cal. 342; 9 Mad. 224 and 3 L.B.R. 173. Appr • 1933 
Lah 716 (F B.) ; A I R. 1936 Lah. 247?'21 P R 
188' (Cr.) 36 ; 45 LC. 843 and A I R. 1922 Mad. 
40, impliedly overruled. (Lord Roche ) Nazir 
Ahmad v. Emperor. 63 I.A. 372 = 17 Lah 629 — 
936 O W.N 505=1936 A.W.R, 620=1936 M 
W.N^ 4 5^ 1936 A Cr C 126=1936 A.LJ 895= 
1936 O L.R. 437=1936 All.L.R 747=1936 M 
Cr C^ 361 = 19 36 P .W.N. 615=64 CLJ 445=39 
P L.R 43=17 Pat.L.T. 594=40 C WN 1221 = 

M 8 L j m 476 R (p 8 C 7 r A I ' R 1936 RC 253 (2) = 71 

~ ‘Ss 164, 364 and 533— Recording of confes- 
sion by Magistrate—Formalities nut complied 

with—Examination of Magistrate as witness— 
Practice condemned. 

Ss. 164 and 364, Cr.P. Code, must he looked at 
and construed together and it would be an un¬ 
natural construction to hold that any other pro¬ 
cedure was permitted than that which is laid 
down with such minute particularity in the sec- 

def n /rf^ e ?t! e 7 S ' T hC ^ ractice of allowing 
defects in the formalities in recording confes¬ 
sions to be cured by permitting Magistrates as 
witnesses to depose to confessions is improper 
and whei-emsit^rs could be put on record and 
would be admissible when so put, there are the 
strongest reasons of policy for supposing that the 
legislature designed that such matters should be 

. ln tJiat * orra and in no other. 17 Lah 
629. Foil. (G/ille and Gruer, JJ ) Nahru v 

E oo EI S R t , I LR - (1937 > Nag. 268=9 R.N 281 
Na|. 220 1 642=168 I C * 962 =A.I R. 1937 

— Ss. 164 and 533— Omission to take accu- 
5 533 Signaiure t0 ^otement—If curable under 

The omission to take the accused’s signature to 
a statement is not necessarily fatal to its admis¬ 
sibility in every case. If such an omission with 
reference to a statement under S. 164 Cr P 
Code, were to vitiate the confession, S. 533 of’the 
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Code would be rendered entirely otiose. It 
is exactly for a case of this nature that the pro¬ 
visions of S. 533 of the Cr P. Code are enacted. 
(Grille and Bose, JJ.) Samla Hardeo v. Emperor. 
1940 N.L.J. 497. 

- Ss. 164 and 533— Mode of recording con¬ 
fessions—Failure to record questions and answers 
—Oral evidence of Magistrate-Admissibility of 

confession. . 

Where a confession was recorded by a Magis¬ 
trate under S. 164, Cr. P. Code, but the actual 
questions put to the accused and the answers 
triven were not recorded, but the Magistrate gave 
evidence under S. 533, Cr. P. Code, that the neces¬ 
sary questions were put. 

Held, that Ss. 164 and 533 taken together made 
the confession admissible in evidence. (Young, C. 
J and Monroe, J.) Mahomed Dinv. Emperor. 18 
Lah. 658=174 I.C 881=10 R L. 618=39 Cr.L.J. 
488=40 P.L.R. 401=A.I.R. 1938 Lah. 200. 

- Ss. 164 and 533— Retracted Confession- 

Admissibility—Failure to comply with require¬ 
ments of law as to recording of confessions — 

When curable under S. 533 . 

A confession, though retracted, is admissible 
against the person making it, provided that the 
Court is satisfied that it was voluntarily made. 
Where the requirements of law as laid down in 
Ss. 164 and 364, Cr. P. Code, have not been com¬ 
plied with at all, in recording the confession of an 
accused, such a confession will not be admissible. 
But where the requirements have been attempted 
to be satisfied but there is still some formal 
defect in the procedure followed, as for instance, 
the absence of the formal certificate under S. 164 
(3), which does not affect the merits of the state¬ 
ment of the accused, then S. 533 will become 
nnnlicable and the defect cured. ( Niyogi . J.) 
Maroti Jaco zl Crown. 188 I.C. 146=12 R.N. 
333=41 Cr.L J. 553=1940 N.L.J. 210=A.I.R. 

1940 Nag. 230. , ,. 

_S. 164 (3)— Duty of Magistrate recording 

confession—Asking accused to think over matter 
and state zvlxat really happened as otherwise state¬ 
ment would be used against him—If sufficient. 

Where all that the Magistrate recording a con¬ 
fession under S. 26, Evidence Act, says to the 
accused is that he should think over the matter 
and state what really happened as otherwise the 
statement would be used against him, the provi¬ 
sions of S. 164 (3) are not complied with and 
consequently the accused’s statement is inadmis¬ 
sible in evidence. (Lakshmana Rao and Stodart. 
JJ ) Perumal Kudumban, In re. 1940 M.W. 
N. 358=51 L.W. 535=A.I.R. 1940 Mad. 562. 
_S. 165— Recording of grounds—If manda¬ 
tory—Police officer acting bona fide but not re¬ 
cording grounds — Search, if justified. 

The provisions of S. 165 to the effect that be¬ 
fore making a search a police officer should record 
in. writing the grounds of his belief,^ etc., are 
directory and not mandatory. Where police officers 
have good grounds for making a search but omit 
to record the grounds' of doing so, the police offi¬ 
cers, assuming that they commit trespass, are justi¬ 
fied in making the search and are not liable * n ^ 
action for damages. But it is wrong to say that 
the mere fact that search resulted in recov¬ 
ery of articles relevant to the offence justi¬ 
fies the illegality. The criterion for determining 
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whether the police officers were right or wrong is 
the state of their minds at the time of making the 
search. A.I.R. 1935 Nag. 237, Diss. ( Skemp, J .) 
Mainc.al Singh v, Ghulam Mohammad. 184 I. 
C. 6=12 R.L. 154=42 P.L.R. 295=A.I.R. 
1939 Lah. 280. 

■Ss. 167 and 344 —Relative scope—Accused 


—If can be in police and magisterial custody at 
same time. 

An accused cannot be iii magisterial and police- 
custody at one and the same time, that is to say, 
he cannot be before a Magistrate in magisterial 
custody in one case under S. 344, Cr.P. Code, 
and before a Magistrate in police custody in 
another case under S. 167, Cr.P. Code. (Davis, 
J.C.) .Dhaman Hiranand v. Emperor. 31 S. 
L.R. 494=171 I.C. 737=10 R.S. 124=39 Cr. 
L.J. 10=A.I.R. 1937 Sind 251. 

- —S. 167 (2) —Construction and scope — 

Magistrate exercising powers under first part of 
S. 167 (2) and taking action under second part 
—Powers under first part—If exhausted. 

Once powers conferred by the first part of 
S. 167 (2), Cr.P. Code, have been exercised by 
a Magistrate and he has taken action under the 
second part of S. 167 (2), then the powers under 
the first part of S. 167 (2) have been exhausted, 
and cannot be revived and continued by the Ma¬ 
gistrate having jurisdiction to whom the accused 
is sent under the second part of S. 167 (2) of the 
Code, even to the extent of ordering a remand to 
■'olice custody for such time as will bring the total 
period of detention in police custody to fifteen 
days. (Davis, J.C.) Dhaman Hiranand v. Em 
pf.ror. 31 S.L.R. 494=171 I.C. 737=10 R.S. 
124=39 Cr.L.J. 10=A.I.R. 1937 Sind 251. 

•S. 167 (2)— Scope—Accused arrested in 


x — r « ■ • v v w r v v»v u 

Bombay and sent by Presidency Magistrate to 
Karachi—Karachi Magistrate granting remand 
under S. 167 (2)— Legality—Bombay City Police 
Act, S . 70. 

S. 70, Bombay City Police Act, must be read 
with S. 167 (2), Cr.P. Code, and when a Presi¬ 
dency Magistrate acting under S. 70, Bombay 
City' Police Act, and S. 167 (2), Cr.P. Code, 
sends an accused arrested in Bombay to a Magis¬ 
trate in Karachi having jurisdiction, he acts under 
the second part of S. 167 (2), Cr.P. Code, and 
a subsequent remand, if any, granted by the Kara¬ 
chi Magistrate must be a remand granted not 
under S. 167 (2), Cr.P. Code, but a remand under 
S. 344, Cr.P. Code. Remand granted under S. 167 
(2) is therefore illegal. (Davies, J.C .) Dhaman 
Hiranand v. Emperor. 31 S.L.R. 494=171 I. 
C. 737=10 R.S. 124=39 Cr.L.J. 10=A.I.R. 
1937 Sind 251. 


■Ss. 169 and 170 —Sending tip accused 


lor trial—Discretion of investigating officer. 

It is true that in cases where definite allega¬ 
tions are made by aggrieved persons which they 
are prepared to support by positive evidence, ap- 
oarently free from taint, it is generally not the 
function of the police to play the role of Judges 
and to pronounce their verdict on the truth or 
falsehood of those allegations. In such cases they 
are bound to send up the accused for trial and-not 
to discuss the probabilities or the improbabili¬ 
ties of the case and come to a final decision of 
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their own. But unfortunately in this country, there 
is a tendency to implicate innocent persons along 
with the guilty whenever any occasion arises in 
that respect, and not only the Courts but the inves¬ 
tigating officers must proceed cautiously when they 
are faced with that situation. To restrain them 
altogether from using their discretion in such cases 
would prove detrimental to the interest of the 
public and would lead to unnecessary harassment 
of persons who had absolutely no hand in the 
crime. A police officer is in the same position as 
’ Magistrate holding inquiry in cases triable by a 
Court of Session. (Din Mohammad J .) Jaimm 
Singh v. Emperor. I.L.R. (1939) Lah.' 307= 
185 I.C. 266=12 R.L. 275=41 Cr.L.J 146 
=41 P.L.R. 763=A. I. R. 1939 Lah. 523.' 

--^-Ss 170, 173 and 190 (1) (b)—Scope— 

Report under S. 17 3—tVhen to be scnt-Junsdic- 

tton of Magistrate to take cognizance otherwise 
than on such refort-Refort-If to be sent along 
>oith accused forzearded under S. 170. 

It is not correct to say that a Magistrate can 
only take cognizance on a report submitted under 
S. 173, Cr.P. Code. Under S. 190 (1) (b) of 
the Code, a Magistrate may take cognizance upon a 
report in writing, of facts which constitute an 
offence, made by a police officer. Such a report 
can be made even before the investigation is com¬ 
plete and not only on completion of the investiga¬ 
tion. Further it is not necessary that the report 
under S. 173 should be sent to the Magistrate 
at the time the accused is forwarded under S. 170. 

(Norman, / .C.S .) Ram Singh v. Empf.ror 1936 
A.M.L.J. 85. 

S. 172— Police diary—Use and admissibi¬ 


lity of. 

Under S. 172, Cr.P. Code, any Criminal Court 
may use the police diary to aid it in the trial. A. I. 
R. 1935 Rang. 370, Foil. ( Mosely and Ba U, jj.j 
Nga San Ba v. Emperor. 161 I.C. 14=37 Cr 
L.J. 414=8 R.R. 449=1936 Cr.C. 80=A.I.' 
R. 1936 Rang. 75. 

—--S. 172— Recorded statement—Use of — 

Right to a copy. 

S. 172 of the Code does not forbid a recorded 
statement to be used at a trial for an offence not 
under investigation when it was made. There is, 
however, no doubt that the record of a statement 
beard by a police officer in exercise of the power 
conferred by S. 161 of the Code and recorded 
either m the diary or separately in the course of 
investigation proceedings is an unpublished official 
record relating to an affair of State evidence deri\ - 
ed from which cannot be produced in a case to 
which the first proviso to S. 162 is not applica¬ 
ble except with the permission of the officer at 
the head of the police department. It cannot in any 
sense be termed a deposition and it is not evidence. 
It is not 1 a document, a copy of which must be 
given on demand under the provision of S. 76 
Evidence Act. ( Coldstream, J .) Baij Nath 

Bhatnagar v. Muhammad Din 17 Lah 472= 
166 I.C. 501=9 R.L. 389=38 Cr.L.J.' 246 = 
38 P.L.R. 1040=1936 Cr.C. 300=A I R 
1936 Lah. 359. 

-Ss. 172 and 162—Statements to police— 

Mode of use—Statements exhibited entirely with¬ 
out getting witness to admit or deny them—Admis- 


CR. P. CODE (1898), S. 177. 

in b ?« i F ty ;T ,Vw Cr * l> ‘ Code. Ss. 'N1» 172. 1937 
•O.W.N. 63. 

S. 173— (Jr^ r striking oft case on police 
report—Nature of. 

An order oi a Magistrate on a police report 

under S. 173. Cr. P. Code, that a case be struck 
°" ,s an administrative order and not a Judicial 
{l Hacker . J-) Bkah.m Dev v. Emperor 
40 P-L-R. 239=175 I.C. 850=39 Cr.L.J. 646 
= n ^.laMd.R. 1938 Lah. 469. 

—-S. 173— Charge-sheet — Alteration and 
ZL'ithdrazoat of name of person after cognizance— 
Legality. 

When a Magistrate has once taken c-.giii/ance 
ot a case on a charge-sheet by the police, the police 
cannot in their report under S. 173 withdraw the 
name of a person mentioned in the original charge- 
sheet Without an order from the Magistrate It i- 
not legal for the police to send a fresh charge- 
sheet with a different number with only the names 
oi some of the persons originally named, and 
omitting the names of others whom thev choose 
not to send up for trial, after the Magistrate ha< 
taken cognizance. (Norman, / C.S . ) Ram Singh 
r. Emperor. 1936 A.M.L.J. 85. 

U3--/ , roduction of documents along 


zotth chalan —Duty of prosecution. 

Neither in S 173, Cr.P. Code, nor in the form 

?hof C f! bed b > thc !- ocaI Government, is it provided 
that the prosecution should produce along with 

the chalan all the documents on which reliance D 

h,red P i aC H m the triaI ° r which have to be pro! 
duced b> the witnesses to be tendered for the 

, rTnnr r!' An r a . CC , used P erso » is consequently 
not entitled, as of right, to insist upon the produc¬ 
tion of any such document before the case starts 
He does not run the risk of being hampered in 
his defence, as the law clearly entitles him to 

D-n?r nC ) he , \ vit ' iesscs even after the charge. 
W ' 5 C,AL,BA - Emperor. 18 Lah. 
j*^~39 P.L.R. 643=170 I.C. 586=38 Cr 

L.J. 95 ^=10 R.L. 135=A.I.R. 1937 Lah. 411'. 
— b. 173— Report under—When to be sent 
--Cognizance otherwise than on such report— 
Magistrates jurisdiction. See Cr. P Code 

J S 85^°' 173 AN!> 190 193 ® A.M.L.’ 


^f^rCdiLn^f 

cohere conspiracy was formed or made and'not bv 

^ <lC - m °f conspiracy is done 

■ Co “s*P.iracy is a substantive offence in itself U 

CrT Cod" 1,1 ° ne ° f , the i,,ust «-ations to S. 180. 

’ f ode ' as OIie of the offences, which is 

surh Ce a beC , ause of ,ts relation to another offence 
such as abetment which would give the Court' 

jurisdiction either where the principal offence 

, connected offence was committed, nor can it 

self r y t U ^ U ' v,th,n the meaning of this section it- 
I s n ? 1 , one of the offences named in S JSl 
Jhe g.st of the offence of conspiracy lies not 
doing that act of effecting thc purpose for which 
the conspiracy is formed nor in attempting to dS 
any of the acts nor in inducing others to do th , 

be twee n *th e^pax t Cr °V hc 

difficult for the Courts to decfde whether 
cular agreement which forms the bas.R of f 
mma. charge was ma dc or concladed'^t a parti-' 
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cular time or at a particular place. But it doe-; 
not follow therefrom that th^scope of the conspi¬ 
racy would determine the p«’ where the conspi¬ 
racy or part of it occurred, yt is not the: act done 
in pursuance of the conspiracy but the place 
where the conspiracy was formed or ma 
which determines the jurisdiction of the Court 
and in an indictment for conspiracy the venue 
should be laid where the conspiracy was and no 
where the result of such conspiracy was put in 
execution. The criminal conspjrwy formed, 

that is to say, the offence was committed in U r., 

that K* outside the jurisdiction of the Sukkur 
Tourt ' The accused also entered into a further 
conspiracy at Sukkur. The accused were how¬ 
ever not charged with this second or further con¬ 
spiracy at all. The two conspiracies were not 
parts of one transaction 

Held that S. 177 applied and the Sukkur Court 

1 P a . ■ a A 1 _ _ £T ^ « A *-» L O >- I « 
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rayan Baburao. I.L.R. (1937) Bom. 244=39 
Bom.L.R. 61=169 I.C. 526=10 R.B. 34= 
38 Cr.L.J. 769=A.I.R. 1937 Bom. 186. 

-S. 177 —Place of offeyxce—Offence under 

S. 211, I.P. Code—False report by accused lo 
two officers—One not coxnpetent to investigate— 
Offence—Where committed. 

The accused made a false report to two police- 
officers, one being Assistant S.I. of M, who had 
no jurisdiction to investigate, but the other, the 
S.I. of S, had. 

Held, that accused committed offence, thougi 
partly at each place. 17 Cal. 574 (F.B.) and 
A.I.R. 1925 Pat. 678, App. (Varma and Row¬ 
land, JJ.) Nanhkoo Mahton v. Emperor. 163 
I.C. 805=37 Cr.L.J. 862=9 R.P. 40=17 Pat, 
L.T. 472=1936 P.W.N. 276=1936 Cr.C, 55G 


=A.I.R. 1936 Pat. 358. 

i// __ - -S. 177 — Scope—Trial taking place in 

had*no Turisd'ictionTo try the offence of crimi- 1 wrong district—Conviction—When to be set aside 
n*l conspiracy formed in U.P. (Davis, J.C. and —S. 531. _ 


nal conspiracy -- _ - ^ 

1 nho J ) Emperor v. Pursumal Gerimal. 

t £ R '(1939) Kar. 41 = 175 I.C. 620=10 R. 

S 298=39 Cr.L.J. 630 (2)=A.I.R. 1938 

Sind 10 8 — Construction —‘ ‘Ordinarily * ’. 

The word “ordinarily” means “except where 
provided otherwise in the Code” (Broomfield 
and Sen 77.) Emperor v. Ramnarayan 
aburao I.L.R. (1937) Bom. 244=169 I. 
c 526=10 R.B. 34=38 Cr.L.J. 769=39 Bom, 
L.R. 61=.A.I.R. 1937 Bom. 186. 

__S. 177— Offence of conspiracy—Trial— 

F °A conspiracy was entered into in B where the 
accused lived and some acts of cheating were 
done in P and the Court at P sought to try for 
the charge of conspiracy for cheating. 

Held that as it was in B where the accused re¬ 
sided that they entered into the conspiracy, the 
charge should have been laid there and that the 
Court at P could not be clothed with jurisdiction 
to try the charge of conspiracy merely be¬ 
cause the conspiracy and the different acts ot 
cheating might form part of the same transac¬ 
tion, and that the charges in respect of them 
might be tried together. It could have juris¬ 
diction only in respect of the acts of cheating 
alleged to have been committed within its juris 

m v *r T"“V 4 ^ T W ^ f - C\ 


S. 177 only provides for the ordinary place of 
inquiry and trial and can be read along with 
S. 531, the result being that a conviction can¬ 
not be set aside merely on the ground that the 
trial has taken place in a wrong district, unles- 
the party aggrieved shows such error has, in 
fact, caused a failure of justice and that the ac 
cused have been prejudiced by the trial having 
taken place in a wrong district. The policy of 
the Cr.P. Code is to uphold in most cases the 
order passed by the Criminal Court which lacked 
jurisdiction or which had committed illegali¬ 
ties or irregularities unless failure of justice has 
been occasioned or is likely to be occasioned 
thereby. (Dhavle and Agarwala, JJ.) Acha- 
raja Singh v. Emperor. 15 Pat. 418=163 I. 
C. 518=9 R.P. 22=17 Pat.L.T. 543=1936 
Cr.C. 642=1936 P.W.N. 515=A.I.R. 1936 

Pat. 410. , „ 

-S. 177 —Transfer of place of offence 

after cognisance by Magistrate and before com¬ 
mitment—Jurisdiction of Magistrate afid Sessions 

Court. , 

Under S. 177, Cr.P. Code, a Magistrate has 
jurisdiction to take cognisance of an offence 
committed within the local limits of his juris¬ 
diction, and to try the case or to commit it to 
sessions. The fact that the locality in which 


• - ”" —' — — - — 

aiiegCU IU IWIVC utt 11 LUimuKivv* . j -- . the offence was committed is transferred to ano- 

diction. (Mcnon, 7.) In re Dani. 162 I.C. 504 t j lcr district after the cognisance of the offence 

. — 4 / < \ o t ) fK non 1 DQ C i • « € • . . J 1 C —- m i n C 


(1)=37 Cr.L.J. 634 (1)=8 R.M. 999=1935 
MCr C. 461 = 1935 M.W.N. 1163=1936 Cr. 
C. 304 =A.I.R. 1936 Mad. 317. 

_S. 177 —Offence under S. 498— Jurisdic¬ 
tion to try—If a continuing offence. . 

The taking or enticing in S. 498, I.P. Code, is 
not a continuing offence, but is complete as soon 
as the person concerned is out of the keeping or 
control of the person under whose care she was. 
Enticing from a particular person cannot conti¬ 
nue after that person’s control has ceased. Ine 
offence under the section can therefore be enquir¬ 
ed into and tried onlv by a Court having juris- 

_ ’ • . % 4-1__ am A nft 


Charge of criminal misappropriation^-Tnal— 

Venue—Goods entrusted to salesman in Bombay 
—Goods taken outside Bombay and sold outside 
—Failure to account for moneys in Bombay 

ed into and tried onlv by a Loun nav... K ju.. r , Prosecution in 

diction over the place where the taking or enti- ,of wont of _jurisdiction Legality Delertn na 
cine takes place. The Court of the place where [of jurisdiction. _ 

the g person taking the woman goes to and lives j The accused who was employed by 
■ t L no Jurisdiction to try the offence. ,plainant firm in Bombay as a travelli 8 about 

(Brookfield Z Sen, JJ ) Empekor *. RaMKA- and canvasser was given articles valued at about 


by the Magistrate and before commitment, does 
not oust the jurisdiction of either the Magist¬ 
rate or the Sessions Court. (Jack and Khund- 
kar, JJ.) Emperor v. Sayer Uddin Pramanik. 
I.L.R. (1938) 2 Cal. 357=179 I.C. 805=11 
R.C. 618=40 Cr.L.J. 270=A.I.R. 1939 

Cal. 159. f . 

Ss. 177, 181 (2) and 182 — Applicability— 
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Rs. 4,500 for sale, and on 11—lb—1935, he left 
Bombay to travel in Gujarat and Karachi. He 
returned to Bombay on 16—12—1935, and was ask¬ 
ed to render accounts. Between 17—12—1935 
and 1£—12—1935, he came to the ofhce of the- 
firm every day and returned all the goods except 
goods of the value of Rs, 198—8—0, for which he 
produced cash memos, showing that they had 
been sold. The accused having failed to produce 
the money, he was prosecuted before the Presi¬ 
dency Magistrate of Bombay for criminal breach 
of trust under S. 408. I.P. Code, in respect of 
the sum of Rs. 198—8—0. The Magistrate dis¬ 
charged the accused holding that he had no juris¬ 
diction to try the case, as the charge of criminal 
breach of trust was in respect of moneys receiv¬ 
ed by the accused outside Bombay by the sale 
of the goods entrusted to him. 

Held, in revision. (1) that though the moneys ( 
were received outside Bombay, it did not follow 
that the misappropriation took place outside 
Bombay, because it might be proved that the ac¬ 
cused had the moneys with him 


CR P CODE (1898), S. 181 

ant. On a question as to the jurisdiction of that 
Court to entertain it, it was held that the arrest 
of the person was not such a consequence as i^ 
contemplated by S. 179, Cr.P. Code and hence 
it could not give the Court in that place an> 
jurisdiction to try the offence of defamation with 
which the opposite party was charged. ( Mulli. 
J .) Mohammad \uDirj. Latif v. Ahmad Abdul 
Halim. 178 I.C. 713=11 R.A. 325=40 Cr. 
L.J. 128=1938 All.L.R. 894=1938 A.L J. 
969=1938 A.Cr.C. 139=1938 A.W.R. (H.C.) 
686 =A. I. R. 1938 All. 632. 

- S. 179— A /> plicabilxt y— Criminal breach of 

trust. 

S. 179 has no application to the offence of 
criminal breach of trust which is governed l>> 
sub-S. (2) of S. 181. (Khundkar and fidgley. 
JJ.) Hui>a v. Ali Hussain. 189 I.C 876= 
41 Cr.L.J. 812=A.I.R. 1940 Cal. 367. 

S. 179 —Scope of. 


The offences contemplated in S. 179 are those 
in Bombay be- which are not complete till a specified conse- 
tween 16—12—1935 and 19—12—1935 and that the 9 uenc ? has ensued. The consequence must be an 

misappropriation took place in essential ingredient of the offence and it must 


conversion or 
Bombay; (2) that it was impossible at that stage 
of the case to say that no offence was commit¬ 
ted in Bombay and therefore the finding of the 
Magistrate that he had no jurisdiction was wrong 
as being premature^and must be set aside; (3) 


arise within the jurisdiction of the Court trying 
the offence. ( Niyoyi and Grucr, A.J.Cs.) De- 
wan Singh v. Emperor. 8 R.N. 219=37 Cr. 
L.J. 474 (2) = 161 I.C. 635=1936 Cr.C. 367 
=A.I.R. 1936 Nag. 55. 

Ss. 179 and 181 (2)— Interpretation — 


that the case was prima facie governed by S. 177 - 

or S. 181 (2), Cr.P. Code, it being the prose- Jurisdiction—Criminal breach of trust — "Conse¬ 
cution case that the accused brought the money quence ” in S. 179— Meaning of—Misappropria- 
or some of it to Bombay; and (4) that in any tion at Lucknow of money agreed to be sent to 
case there was no reason why S. 182, Cr.P. Sukkur—.Jurisdiction to try'offence—Sukkur Court 

_ _ .1 •_ r / 


Code, should not apply to the case as alleged, in 
case there was doubt, though if there was real¬ 
ly no doubt at all that there was no offence com¬ 
mitted in Bombay, the plea of want of juris¬ 
diction would have to be sustained. ( Broomfield 
and Wadia, JJ.) Anthony D’Mello v. Joseph 


—Jurisdiction of. 

The ordinary grammatical meaning of the word 
“consequence”, construing S. 179 as a whole, is 
a consequence which is a necessary ingredient of 
an offence. Loss is not in itself a necessary in- 
xr „ , _ _ ^ - gredient of an offence of criminal breach of trust. 

Wathew Pereira I.L.R. (1937) Bom. 743= The essence of the offence is the misappropriation 
*'9‘ H t 977=10 R.B• 169=39 on conversion or user with dishonest intention. 

Bom.L.R. 620_A.I.R. 1937 Bom. 371. and, therefore, it is the act of misappropriation it- 

—*- y-S. 179— Applicability — "Consequence”, self which in law amounts to the offence apart 

meaning of—Arrest on charge of cheating— ^ rom consequences, Therefore if money agreed to 
Acquittal—Complaint for defamation on ground be scnt to Sukkur is dishonestly misappropriated at 

A -f- rj /f/« L / ft J/I / f a 4 M • a / . ^ _ _ f . . ' J • a" T I t a! ' n *\ n /4 ! a n . 1 _ _ A A f' 11 • . 


of deliberate falsity of charge—Jurisdiction- 
Arrest, if an essential part of charge of defa¬ 
mation . 

The “consequence” referred to in S. 179, 
Cr.P. Code, must be a part of the offence with 
which the accused person is being charged. Hence 
that section can apply only to a case where a 
person is charged with an offence not only by 
reason of some act committed by him, but also 
by reason of some consequence which has ensued 
from the Act. In the absence of any one of 
these two ingredients, the section would be whol¬ 
ly inapplicable. The section would have no ap¬ 
plication if the consequence is such that even if 
it had not taken place, the offence would have 
been complete. On a complaint for cheating under 

r* A A T T“» 1 . 


Lucknow and is not sent to Sukkur, it cannot \ 
be said that it was dishonestly' misappi opriated | 
or converted at Sukkur. Nor does S. 43. I.P. 
Code, make any difference to the case. It may 
be said that the failure to send it to Sukkur is 
evidence of dishonest misappropriation or con¬ 
version or disposal at Lucknow, but a jurisdicion 
is not to be determined by the place where evi¬ 
dence is to be found but by the place where the 
offence is committed. This being so, the juris¬ 
diction in such case of misappropriation is gov¬ 
erned by S. 181 (2) and not by S. 179. Suk¬ 
kur Court therefore has no jurisdiction to trv the 
offence. 22 S.L.R. 404=A.I.R. 1922 Sind*30= 
144 I.C. 99, Overruled; A.I.R. 1930 Bom. 499. 
Foil. (Davis, J.C., RupcJtand Bilaram, Dadiba 


S. 420, I.P. Code, a warrant for the arrest of C. Mehta and Havelivala, A.J.Cs.) Murhi Ti- 

L 1 _ a a. a saa a a. a I a A J - _ _ _ A % • a _ I _ v k a • 


the accused at a different place was issued. The 
accused was subsequently tried and acquitted. 
But even prior to his acquittal, he preferred to 
the Court where he was arrested, a complaint 
under S. 500, I.P. Code, against his complain- 


rathdas v. Jethanand Matvalomal. 9 R S 
222=38 Cr.L.J. 512=31 S.L.R. 123=168 I. 
C. 89=A.I.R. 1937 Sind 68 (F.B.). 

\——S • 181 (2 )—Criminal breach of trust-- 
Jurisdiction—Place of accounting. 
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The first part of S. 405, T.P. Code, which deals 
with dishonest misappropriation or conversion of 
property, will apply where it is known that the 
accused had dishonestly misappropriated or con¬ 
verted to his own use certain property at a parti¬ 
cular place and the jurisdiction to try the accused 
will be at the place where that dishonest misap¬ 
propriation or conversion has taken place. But 
where it is alleged that the accused has failed 
to account for the property, then the second part 
of S. 405. which consists of dishonestly using or 
disposing of property in violation of any direc¬ 
tion of law or any legal contract touching the 
discharge of the trust, will apply, and jurisdic¬ 
tion exists at the place where the property should 
have been delivered by the accused. 

Where, therefore, the allegations in the com¬ 
plaint are that the accused was engaged in Cawn- 
pore as an agent of a firm of sugar merchants of 
Cawnpore and that he was sent to Bengal with 
instructions to effect deliveries of sugar bags and 
to realise the price of goods from customers and 
either personally bring the proceeds to Cawnpore 
or to remit the money to Cawnpore and that he 
“withheld the moneys collected by him and embez¬ 
zled, the Magistrate at Cawnpore has jurisdic¬ 
tion, as there is no charge that he misappropriat¬ 
ed or converted to his own use the money at any 
particular place and his offence consists in fail¬ 
ing to carry out his contract and remit the money 
or bring the money to Cawnpore. ( Sulaiman , C. 
J. and BennetJ .) Mohru Lal v. Emperor. 58 
All. 644=160 I.C. 356=1936 A.W.R. 23= 
37 Cr.L.J. 284=8 R.A. 595=1936 A.Cr.C. 
9=1936 A.L.J. 3=1936 Cr.C. 214=1936 All. 
L.R. 107=A.I.R. 1936 All. 193. 

- S. 181 (2)— Criminal breach of trust — 

Jurisdiction—Place of accounting . 

Where the accused, who is under a duty to depo¬ 
sit the moneys realised by him at his master's 
place of business at a certain place, dishonestly 
uses the moneys realised by failing to deposit 
them according to the implied contract between 
him and his master, the offence of criminal breach 
of trust is committed at the place where the ac¬ 
cused failed to deposit the moneys and render 
accounts, and the Court at that place is fully com¬ 
petent to try the case. ( Zia-ul-Hasan , J .) Bri \ 
Kishori: v. Chandrika Prasad. 12 Luck 77 — 
160 I.C. 567=8 R.O. 272=37 Cr.L.J. 322= 
1936 O.W.N. 212=1936 Cr.C. 847=1936 
O.L.R. 89=A.I.R. 1936 Oudh 329. 

S. 181 (2)— Criminal breach of trust — 


Jurisdiction—Place of accounting in firm V at 
Akyab agreeing to do business at Cochin on firm’s 
behalf and to send money and accounts to Akyab 
—K failing to do so closing business and going 
away—Complaint by firtn V for breach of trust 
lodged at Akyab—Court at Akyab held had no 
jurisdiction, offence being committed at Cochin. 

The failure of a person to remit the money or 
to bring it to the place to which he had to bring 
it does not necessarily constitute the offence of 
criminal breach of trust although a person may 
have to account for money; it is not the failure 
to account, but the misuse of the money for dis¬ 
honest purposes, which constitutes the offence. K 
was a partner in a firm V at Akyab and there was 
an agreement by which K was to go to Cochin and 


; CR. P. CODE (1898), S. 181. 

receive the consignment of rice sent by the firm 
and sell it there. He was required to submit 
accounts and pay the net cash balance resulting 
from the business to the firm at Akyab. K failed 
to remit money or to account for it, and closed 
the business in Cochin but instead of returning 
to Akyab went to his native place. The firm V 
filed a complaint for breach of trust before a 
Magistrate in Akyab but he held that he had no 
jurisdiction. 

Held, that the Court in Akyab had no jurisdic¬ 
tion. If K had left the money in Cochin the 
offence of breach of trust was committed at Cochin 
and if he took the money elsewhere he must have 
misappropriated the money in Cochin, because it 
was there that he failed to do with the money that 
which he was required to do; in any case the 
offence was committed at Cochin. A.I.R. 1936 All. 
193, not approved. (Mackney, J.) Vasanjj 

Khimiee v. Kanji Tokersey. 1938 Rang.L.R. 

1 = 175 I.C. 175=39 Cr.L.J. 529=10 R.R. 468= 
A.I.R. 1938 Rang. 94. 

-S. 181 (2) —Criminal breach of trust — 

Place of trial. 

A contractor at Barisal, placed an order for 
certain goods with the complainant's firm carrying 
on business in Calcutta. The goods were to be 
sent to Barisal and it was arranged that the pur¬ 
chase price would be remitted to the complainant's 
firm by a bank at Barisal. It was alleged that 
the purchaser deposited this sum with the Bank 
at Barisal and instructed that Bank to remit the 
money to the complainant’s firm at Calcutta. The 
Bank dishonestly retained the money in contra¬ 
vention of this direction. 

Held, that both the entrustment and the breach 
took place at Barisal and the offence was com¬ 
pleted there, and hence, the Magistrate in Calcutta 
had no jurisdiction to try the case. (Khundkar 
and Edgley, JJ.) Huda" v. Ali Hussain. 189 
I.C. 876=41 Cr.L.J. 812=A.I.R. 1940 Cal. 367. 

-S. 181 (2) —Criminal misappropriation — 

Place zohere money was retained by accused — 
Jurisdiction. 

K residing at A had a promissory note executed 
in his favour by one I, a resident of district L. Sub¬ 
sequently on K demanding the loan from I, the lat¬ 
ter pleaded a discharge and produced the original 
promissory note with an endorsement on its back 
in the handwriting of one H who was also a 
resident of A. K demanded the money from H 
and on evasion of payment by him lodged a com¬ 
plaint against him under S. 403, I. P. Code, at A. 

Held, that the Courts at A had jurisdiction to 
try the case. Even though the money was receiv¬ 
ed b}- the accused H on account of the promissory 
note at L, money was retained by him at A to 
which he admittedly belonged and the retention 
of the money which the accused knew did not 
belong to him conferred jurisdiction on the Courts 
at A. (Din Mohommad, J .j Husain Bakhsh 
v. Khuda Bakhsh. 18 Lah. 299=39 P.L.K. 
868=171 I.C. 629=10 R.L. 218=38 Cr.L.J. 
1100=A.I.R. 1937 Lah. 85. 

-S. 181 (2 )—Criminal misappropriationr- 

Place of trial—Liability to account at a place If 
confers jurisdiction an that place. ,. 

Where it is alleged that the accused had dis¬ 
honestly misappropriated monies at a certain piac , 
according to S 181 (2), Cr. P. Code, the offence 
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can only be tried by the Court within whose juris¬ 
diction that particular place, where the subject- 
matter of the offence was received or retained, is 
situated. The mere liability to account at a place 
without any duty to deliver any property at that 
place, cannot confer jurisdiction on the Criminal 
Court at that place to try the offence. ( Mulla , J.) 
Fateh Singh v. Emperor. I.L.R. (1940) All. 43= 
186 I.C. 481=12 R.A. 436=41 Cr.L.J. 325=1939 
A.W.R. (H.C.) 784=1939 A.Cr.C. 198=1939 
A.L.J 1060=A.I.R. 1940 All. 92. 

---S. 181 (2)— Territorial jurisdiction — Com¬ 
plainant sending postal order from M to accused 
in B —Complaint of offences wider Ss. 403 and 
417, I. P. Code—Proper forum. 

Where it is alleged by the complainant residing 
at M that he posted certain postal orders at M 
payable to an editor of a magazine at B and that 
the editor had committed in respect of them 
offences under Ss. 403 and 417, I. P. Code, the 
Court at M has no territorial jurisdiction to enter¬ 
tain such a complaint. ( Ismail, J.) G. A. St. Ge¬ 
orge v. Uma Dutt Sharma. I.L.R. (1939) All. 
851 = 184 I.C. 313=12 R.A. 217=40 Cr.L.J. 917 
= 1939 A.L.J. 574=1939 A.Cr.C. 117=1939 A. 
W.R. (H.C.) 570=A.I.R. 1939 All. 602. 

-——S. 181 (3 )—Offence committed beyond 

British India—Jurisdiction of British Indian Court 
to try. 

A person cannot be tried in a British Indian 
Court for an offence committed outside British 
Tndia. (Norman.) Narain v . Emperor. 1937 
A.M.L.J. 45. 

-S. 182 —Place of trial—Charge under S. 

420, I. P. Code — Place where cheating and parting 
with money occur. 

Where a complainant is cheated and parts with 
his money at a particular place, a case under S. 420, 
I. P. Code, in respect of the offence can be en¬ 
quired into and tried by a Magistrate of that place. 
(Lakshmana Rao, J.) Natesa Padayachi v. 
Emperor. 1940 M.W.N. 391=51 L.W. 552=A. 
I.R. 1940 Mad. 649=(1940) 1 M.L.J. 760. 

--S. 188— Absence of certificate or sanction — 

If vitiates trial. 1 

A Magistrate has no jurisdiction to try an 
accused in the absence of a certificate or sanction, 
and a trial without certificate or sanction i^ void. 

( Almond , J.C. and Mir Ahmad, J.) Khawas 
Habib v. Emperor. 188 I.C. 290=12 R. Pesh. 
41=41 Cr.L.J. 565=A.I.R. 1940 Pesh. 4. 

-— -S. 188— Applicability—Case tri^d by Court ' 

in its Admiralty Jurisdiction. I 

S. 188 does not apply to cases to be tried by a 
Court in its Admiralty Jurisdiction. It is not in- ! 
tended to control trials held under the Admiralty | 
Jurisdiction of the Court vested in it by a Parlia¬ 
mentary statute nor does it apply to an offence 
•committed not in the territory of foreign state 
but on a Merchant ship entering its territorial 
waters and over which the State exercises only 
a quasi-territorial jurisdiction. Where therefore 
an accused is not being tried by virtue of the 
powers conferred upon the Court under the first 
part of S. 188 but by virtue of the English 
Statutes, the second part of S. 188 does not come 
into operation and no sanction of the Local Gov¬ 
ernment is necessary for prosecuting the accused. 
(Davis, J.C. and Rupchand Bilaram, A J.C.) 
Francis Xavier Fernandez v. Emperor. 29 S. ’ 


L R. 281 = 160 I.C. 375=37 Cr.L.J. 314=8 R.S. 
122=1936 Cr.C. 50=A.I.R. 1936 Sind 3. 

— —S. 188—Certificate under—Necessity— 

Marriage in Native State in contravention of the 
Child Marriage Restraint Act. See Child Marri¬ 
age Restraint Act, Ss. 5 and 6. 1939 A.M.L.J. 
130. 

-- S. 188— European British subject commit- 

ting offence outside British India brought to trial 
ia British India—Claim to he tried as Puropean 
British subject—IP hen arises is decided to try him 
in British India. 

Where an European British subject committing 
an offence outside British India, is brought to 
trial in British India, on a certificate being fur¬ 
nished under S. 188, the question in respect of his 
claim to be tried as a British European subject, 
does not arise until after the certificate has been 
1 furnished, and, it has been decided to deal with 
him as if the offence has been committed in Briti>h 
India. It is then open to the accused to plead 
, during his trial that he is an European British 
! subject and provisions of Chap. 33 will then 
operate. The certificate under S. 188 does not 
invest the District Magistrate with jurisdiction to 
order the trial of an European British subject 
before a Magistrate of the First Class in British 
India. If the accused is a European British sub¬ 
ject the Magistrate can do no more than hold an 
inquiry and commit him for trial; lie cannot try 
him himself. (Grille, J.) Zincke v. Emperor. 
164 I.C. 687=9 R.N. 26 (2)=37 Cr.L.J, 979= 
1936 Cr.C. 707=A.I.R. 1936 Nag. 152. 

- S. 188 — Jurisdiction under. 

I For the purposes of criminal jurisdiction con¬ 
ferred by S. 188, an accused person is found 
wherever he is actually present whether or not he 
has been brought there against his will. (Grille. 
J.) Zinck v. Emperor. 164 I.C. 687=9 R.N. 
26 (2)=37 Cr.L.J. 979=1936 Cr.C. 707=A.I.R. 
1936 Nag. 152. 

-S. 188 and Child Marriage Restraint 

Act (XIX of 1929), S. 9 —Marriage in Native 
State—Complaint within one year but certificate 
obtained after one year — Trial, if legal. 

Where a marriage in contravention of the Child 
Marriage Restraint Act is performed in a Native 
State and a complaint is filed in British India 
within one year but without a certificate as re¬ 
quired by S. 188, Cr. P. Code, and the certificate 
is obtained beyond the one year, there is no reason 
why cognizance should not be legally taken even 
though the further progress of the case depends 
on the production of the certificate. The contrast¬ 
ing phrases in S. 188, Cr. P. Code, and S. 9 of 
the Child Marriage Restraint Act are significant 
and should not be interpreted as meaning one and 
the same thing. (Gruer, J.) Harinarayan v. 
Govindram. 188 I.C. 606=13 R.N. 9=41 Cr.L. 

J. 645=1940 N.L.J. 304=A.I.R. 1940 Nag. 245. 

—-S. 188, Proviso—Scope—Offence under 

Child Marriage Restraint Act committed beyond 
British India—Prosecution—Certificate from Poli¬ 
tical Agent or sanction of Local Government— 
Necessity. See Child Marriage Restraint Act. 
49 L.W. 656. 

--S. 190—If subject to S. 195. See Cr. P. 

Code, Ss. 195 and 190 and Penal Code, S. 182. 

1940 O.A. 591. . 
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■S. 190 —Cognisance in respect of offenders 


not mentioned in complaint—Jurisdiction of 
Magistrate. 

As cognizance is taken of an offence and not of 
the individual offenders, it would ordinarily follow 
that, once a complaint has been made according 
to the provisions of Cr. P. Code, cognizance can 
be taken in respect of the offenders named in the 
complaint and also others who may fre shown to 
have taken part in the transaction, although no 
complaint has been specifically made against them. 
It is an error to suppose that the absence of the 
name of a person in the operative part of the 
complaint will be sufficient to take away the juris¬ 
diction of the Magistrate to try him. (Grille, J.) 
Emperor v. Vithu. I.L.R. (1937) Nag. 492= 
169 I.C. 74=38 Cr.L.J. 717=9 R.N. 297=A.I.R. 
1938 Nag. 133. 

-S. 190— Jurisdiction—Magistrate taking 

cognizance of offence—Power to add co-accused. 

Even if there is only a complaint of an offence 
as regards the principal offender before a Magis¬ 
trate, he can add the abettors of that offence as 
co-accused, because S. 190 refers in terms to 
“offence'’ and not “offender," and a Magistrate 
having taken cognizance of an offence can add 
co-accused. (Davis, J.C. and Weston, J.) Assu- 
domal Ramandas v. Jhawandas Hotchand. 
I.L.R. (1940) Kar. 435=190 I.C. 222=A.I.R. 
1940 Sind 100. 


- S. 190 — Taking cognizance on report from 

a Judge of Civil Court — Legality. 

There is nothing in S. 190, Cr. P. Code, which 
prevents a Sub-Divisional Magistrate from taking 
cognizance of an offence that happens to be re¬ 
ported to him by an officer who presides in a 
Court of Justice. (Allsop, J.) Tara Singh v. 
Emperor. 1938 A.L.J. 528=1938 A.Cr.C. 45= 
11 R.A. 158=1938 A.W.R. (H.C.) 361=176 I.C. 
960=1938 A.L.R. 689=39 Cr.L.J. 840=A.I.R. 
1938 All. 449. 

- S. 190 — Taking cognizance—Meaning of. 

To take cognizance implies a conscious volition 
on the part of the Magistrate. The fact that a 
Magistrate passes an order remanding the accused 
to custody pending investigation does not lead to 
the inference that he has taken cognizance, when 
he never considers at all whether he is or, is not 
taking cognizance. (Norman, I.C.S.) Ram Singh 
v. Emperor. 1936 A.M.L.J. 85. 

- S. 190 (1) (a.)—Complaint against receiver 

—Leave of Court appointing him specifically asked 
for but not granted—Propriety of entertaining 
complaint. 

Assuming that a Magistrate has jurisdiction to 
entertain a complaint against a receiver in the 
absence of leave of the Court which appointed 
him, it would not be proper for him to do so 
when there is no specific leave from that Court 
for the institution of a criminal case, although 
leave had been specifically asked for. Although 
this may not be a bar to jurisdiction, it is certainly 
relevant on the question of the propriety or desir¬ 
ability of criminal proceedings. (Khundkar and 
Ran, JJ.) Jnanendra Nath Pramanik v. 
Nilmony Dey. I.L.R. (1939) 1 Cal. 587=184 

I. C. 603=12 R.C. 249=43 C.W.N. 582=41 Cr.L. 

J. 52=A.I.R. 1939 Cal. 701. 

> — S. 190 (1) (a)— Jurisdiction—Initiation of 


CR. P. CODE (1898), S. 190. t 103 ./! ; 

proceedings—Person named as offender—If neces¬ 
sary. 

It is not a condition requisite for the initiation 
of proceedings in a Criminal Court that there 
should necessarily be a person named as the 
offender. The Magistrates mentioned in S. 190, 
Sub-S. (1) are empowered to take cognizance of 
an offence whether or not the complaint before 
them charges any particular individual or indi¬ 
viduals with having committed the offence. 
(Lobo, J.C. and O'Sullivan, J.) Fateh Maho¬ 
med v. Emperor. I.L.R. (1940) Kar. 287=189’ 
I.C. 586=41 Cr.L.J. 750=13 R.S. 33=A.I.R. 
1940 Sind 97. 

-—Ss. 190 (1) (a), (b) and (c) and 191— 

Applicability — Sub-Divisional Magistrate taking 
cognizance on petition of complaint and police 
diary—If takes cognizance under S. 190 (1) (c) 
—5. 191— Application of — Trial of case by Magis¬ 
trate succeeding original Magistrate — If in contra¬ 
vention of S. 191. 

The police who investigated a case, after record¬ 
ing the first information, submitted the final 
report, “Mistake of law as it is civil dispute," upon 
this the Sub-Divisional Magistrate read the case 
diary and also a petition of protest by the prose¬ 
cution, and called for a charge sheet. The case, 
however, actually came up for trial before another 
Magistrate who succeeded the first Sub-Divisional 
Magistrate. 

Held, (1) that the case fell within Cls. (b) 
and (c) of S. 190 (1), as the Sub-Magistrate 
acted on the petition of protest filed by the prose¬ 
cution, which is really a petition of complaint 
under S. 190 (1) (a) and upon the information 
contained in the police diary, which would fall 
under Cl. (b) of S. 190 (1) ; (2) that S. 190 (1) . 
(c) had no application so as to make S. 191 appli¬ 
cable to the case; (3) that even if S. 190 (1) (c) 
be held to be applicable, S. 191, Cr. P. Code, would 
not entitle the accused to claim to be tried by a 
Court or Magistrate of his choice but would only 
make it impossible for the Magistrate taking 
cognizance (the first Sub-Divisional Magistrate) 
to try the accused except with his consent; (4) 
since in the present case the accused was tried not 
by that Magistrate but by his successor, the re¬ 
quirements of S. 191 had been substantially com¬ 
plied with, and the accused could have no right 
to anything beyond what had actually taken place. 
(Dhavle, J.) Panu Samal v. Emperor. 186 
I.C. 435=12 R.P. 513=6 B.R. 368=41 Cr.L.J. 
318=1939'P.W.N. 803=A.I.R. 1940 Pat. 111. 

- S. 190 (1) (b) — Requirements — Com¬ 
pliance with. 

The requirements of S. 190 (1) (b), Cr. P- 
Code, are sufficiently complied with although the 
facts are not actually written out in the charge- 
sheet but are contained in a document annexed 
to the charge-sheet. (Agarwala, J.) Hemendra 
Nath Gupta v. Emperor. 165 I.C. 966=9 J***,- 
243=38 Cr.L.J. 94=3 B.R. 114 (2)=17 Pat.L.T., 
932=1936 P.W.N. 782=A.I.R. 1937 Pat. 160. 

- S. 190 (1) (b)— Scope—Taking cogni¬ 
zance—Report under S. 173—If condition prece- 

dent. See Cr. P. Code, Ss. 170, 173 and 190 (U 
( b ). 1936 A.M.L.J. 85. . 

-S. 190 (1) (c )—Magistrate taking f 

. sauce under—Duty to afford opportunity uJ* 

I accused to elect to be tried by him or not. 
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Where a Magistrate himself gains knowledge 
of an offence from the evidence before him, if he 
takes cognizance of such offence under S. 190 (r), 
Cr. P. Code, he is bound to afford the accused an 
opportunity df saying whether he wishes to be 
tried by that Magistrate or not. He cannot 
without so doing, proceed to frame the charge 
and try and convict the accused on such charge. 
{King, J.) Rajaratnam Pillai, In re. 59 Mad. 
442=161 I.C. 846=8 R.M. 880=37 Cr.L.J. 501 
=43 L.W. 367=1936 M.W.N. 181=1936 M. Cr. 
C. 96=1936 Cr.C. 384=A.I.R. 1936 Mad. 341= 
70 M.L.J. 340. 

-S. 190 (1) (c)— Scope and effect of—Trial 

commences as sumnions case—Magistrate dis¬ 
covering that offence triable as warrant case — 
Procedure. 

S. 190 (1) (c) is concerned with extra judicial 
information, knowledge or suspicion; it has noth¬ 
ing to do with knowledge gathered by a Magis¬ 
trate in open Court from the evidence given by 
witnesses during a trial. If, after beginning a 
trial as summons case, a Magistrate finds that an 
offence triable only under warrant case procedure 
has been committed, he is bound to apply that pro¬ 
cedure thenceforward and he is not in any way 
disqualified from proceeding with the trial. {Burn, 
J.) Venkata Ramana Iyer. In re. I.L.R. 1938 
Mad. 814=1938 M.W.N. 589=177 I.C. 814= 
39 Cr.L.J. 958=47 L.W. 739=11 R.M. 385= 
1938 M.Cr.C. 190=A.I.R. 1938 Mad. 815= 
(1938) 2 M.L.J. 360. 

--Ss. 190 (1) (c) and 191— Charge at the 

instance of Magistrate—Taking cognizance on 
such report—Failure to comply zvith S. 191— Trial, 
if vitiated. 

When a charge sheet is filed against any person 
at the instance of the Magistrate and the latter 
takes cognizance on such charge sheet, though 
apparently the case is taken cognizance of on a 
police report, the action of the Magistrate practi¬ 
cally amounts to his taking cognizance under 
S. 190 (1) (r), as he is the real originator of the 
proceedings. The principle of S. 191 applies to 
such a case. Failure to comply with the provi¬ 
sions of S. 191 vitiates the proceedings, which 
have therefore to be quashed. {Coldstream, J.) 
Mahomed Sadiq v. Emperor. 173 I.C. 324=10 
R.L. 436=39 Cr.L.J. 299=A. I. R. 1938 Lah. 19. 

Ss. 190 (1) (c) and 191 —Construction and 
scope—-“Taking cognisance”— What amounts to— 
Complaine of one offence—Magistrate adding ad¬ 
ditional charge after hearing evidence under S. 

?54 —If “taking cognisance”—Omission to 

inform accused of right to be tried by another 
Court—If illegality. 

The expression “take cognizance” of an offence 
in S. 190 deals with a matter of a purely technical 
nature. Cognizance is usually taken upon com- 
plaint when process is issued, but no restricted 
interpretation can be given to that expression in 
the consideration of the character of the action 
of a Magistrate at any particlar stage of the pro¬ 
ceedings before him. It is clear from the terms 
of S. 190 that cognizance is taken upon issue of 
process before evidence is recorded. It is the 
complaint therefore which gives jurisdiction to the 
Magistrate to try the offence. Consequently when 
Under S. 254 of the Code the Magistrate thinks, 
upon the evidence heard, that a charge different 

Q.. D ,—162 
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from that indicated by the complaint should be 
framed. He does not take cognisance under S. 190 
(1) (r) as contemplated by S. 191, so as to make 
it obligatory on the part of the Magistrate to 
inform the accused that he was entitled to have 
the case tried by another Court under S. I'd. The 
power to frame charge in a warrant case of the 
offence disclosed is inherent in the jurisdiction 
assumed by the Magistrate upon the original com¬ 
plaint. Omission on the part of the Magistrate to 
inform the accused in such a case that he is 
entitled to be tried by another Court is not an 
illegality which would vitiate the trial. (Broom¬ 
field and Wasoodew, J J .) Emperor v. Raburao 
Tatyarao. 165 I.C. 867 = 38 Bom.L.R. 946=38 
Cr.L.J. 9=9 R.B. 171=1936 Cr.C. 924=A.I.R. 
1936 Bom. 379. 

-—Ss. 190 (1) (c) and 195 (1) (b)— Appli¬ 
cability and scope—Complaint to District Magis¬ 
trate in respect of offence by Civil Court- 
Offence not committed in or in relation to any 
proceeding in Court—Effect—Trial and conviction 
—If illegal—Jurisdiction of District Magistrate 
under S. 190 (1) (r). 

The proceeding contemplated by S. 195 (1) ( b) 
of the Cr. P. Code, is a judicial proceeding, but if 
the offence alleged was not committed in or in 
relation to any proceeding in Court, the bar of 
S. 195 (1) (b) does not apply. If, however, a 
complaint has been made under S. 476, to a 1 >is- 
trict Magistrate in respect of an offence, and it 
turns out that the offence alleged was not com¬ 
mitted in or in relation to any proceeding in 
Court, the complaint ceases to be a valid com¬ 
plaint. But that is no ground for holding that 
the trial and conviction following upon such com- 
| plaint are illegal or without jurisdiction. The 
District Magistrate could proceed under Cl. (c) 
of S. 190 (1), Cr. P. Code, as on “information 
received from any person other than a police 
officer or of his own knowledge or suspicion" that 
| an offence had been committed. A District 
Magistrate who receives a complaint under S. 476. 
Cr. P. Code, in circumstances where S. 476 is not 
available is not incompetent to take cognizance 
under S. 190 (1) (c). {Dhavle and. James, JJ.) 
Government Advocate, Bihar v. Kumar Singh. 
16 Pat. 571=173 I.C. 432=10 R.P. 408=4 B.R. 
274=19 P.L.T. 51=39 Cr.L.J. 314=1937 P.W. 
N. 937=A.I.R. 1938 Pat. 83. 

-S. 191—Applicability and scope—Magist¬ 
rate taking cognizance under S. 190 (1) (a) and 
{b)— Trial by succeding Magistrate—Necessity to 
inform accused of right of trial by another Magis- 
trate—Section—If complied with. See Cr. P. 
Code, Ss. 190 (1) (a), ( b ) and (c) and S. 191. 
1939 P.W.N. 803. 

-S, 191—Failure to comply with—Proceed¬ 
ings, if vitiated. .See Cr. P. Code. Ss. 190 (1) 

(c) and 19L AT.R. 1938 Lah. 19. 

-S. 191—5* cope—N on-com pliance—Refusal 

of transfer—Effect on proceedings. 

The accused has a right in all criminal pro¬ 
ceedings to move to have the enquiry placed 
before another Magistrate under S. 191, Cr. P. 
Code, when the Magistrate has taken cognizance 
of a case on his own knowledge or information. 
The refusal of the request for a transfer is not 
proper, but highly irregular and renders the pro¬ 
ceedings liable to be set aside. {Rowland, J.) 

Emperor v. Raghunanda Saran Das. 165 I.C. 
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CR. P. CODE (1898), S. 192. , 

942=9 R.P. 234=17 Pat.L.T. 791=1936 Cr. C. 
1070=1936 P.W.N. 926=38 Cr.L.J. 29=3 B.R. 
107=A.I.R. 1936 Pat. 639. 

-S. 192 — Part-heard case—Transfer by sub- 

divisional Magistrate after hearing whole case on 
ground of heavy work—Propriety. 

A transfer of a part-heard case should be made 
only in circumstances of an exceptional character 
and the transfer of a case which has been com¬ 
pletely heard on the mere ground that the Magis¬ 
trate is overworked is very undesirable. ( Grille , 
J.) In re. Kisni Baxiram Marwadi. I.L.R. 
(1937) Nag. 163=169 I.C. 96=9 R.N. 301= 
38 Cr.L.J. 719=A.I.R. 1937 Nag. 103. 

--Ss. 191 and 537 —N on-compliance with 

S. 191 — Validity of subsequent proceedings. 

The failure of a Magistrate to inform the 
accused that he is entitled to have the case trans¬ 
ferred to another Magistrate renders all subse¬ 
quent proceedings before the Magistrate void, and 
this is an illegality which is not curable by S. 537. 
(Tek Chand and Blacker, JJ.) Arjan Singh v. 
Emperor. I.L.R. (1940) Lah. 102=12 R.L. 241 
(2)=41 Cr.L.J. 65=184 I.C. 680=42 P.L.R. 
51=A. I. R . 1939 Lah. 479. 


CR. P. CODE (1898), S. 192. • . i .0 

his jurisdiction and to perform his duty, and the 

. , ■» v . , ,—, will be set aside in revision by 

the High Court. (Pandrang Row, J.) Rama- 
subbayya. In re. 47 L.W. 486=1938 ,M.W.N. 

41 7~i 7 Uv?*i 82=11 R M - 45=39 Cr.L.J. 715 
= 1938 M.Cr.C. 56=A.I.R. 1938 Mad. 529= 
(1938) 1 M.L.J. 403. , 

-S. 192 —Transfer by Magistrate not com¬ 
petent to transfer—If cured by S. 529 (/). See 
Cr. P. Code, S. 529 (/). 42 C.W.N. 246. 

Ss. 192 and 202 —Transfer of case — 
—Power of Magistrate after calling for police 
repon. See Cr. P. Code, Ss. 202 and 192. 41 
P.L.R. 807. 

---—S. 192— Transfer under, to Magistrate 

lacking jurisdiction — Effect. 

If a Magistrate to whom* a case is transferred 
under S. 192, Cr. P. Code, lacks jurisdiction to try 
that case, the order of transfer is bad in law. 

( Zia-ul-Hasan, J.) Mathra v. Kamta. 15 Luck. 
468=187 I.C. 553=12 R.O. 394=1940 A.W.R. 
(C.C.) 158=1940 O.L.R. 215=1940 A.Cr.C. 68 
=41 Cr.L.J. 469=1940 O.A. 314=1940 O.W.N. 
354=A.I.R. 1940 Oudh 244. 


-S. 192— Applicability—Application to Dis¬ 
trict Magistrate under S. 144 (4) to rescind order 
passed by subordinate magistrate — Transfer — 
Competency. 

An application made to a District Magistrate 
under S. 144 (4) of the Cr. P. Code, to rescind 
an order passed by a subordinate magistrate 
under S. 144 (1) is not a case falling under 
S. 192 or 528, Cr. P. Code and cannot be trans¬ 
ferred by the District Magistrate for disposal to 
another Magistrate Subordinate to him. (Pand¬ 
rang Row, J.) Mooka Pandaram v. Sinnu 
Muthiriyan. I.L.R. (1937) Mad. 171=166 I.C. 
77=9 R.M. 328=38 Cr.L.J. 125=1936 M.Cr.C. 
307=1936 M.W.N. 1089=44 L.W. 686=A.I.R. 
1937 Mad. 167=71 M.L.J. 761. 

-S. 192 —Order of transfer—Order in 

\writ ing—Nec essi ty. 

The terms of S. 192, unlike S. 528 (5) of the 
Cr. P. Code, does not require that an order of 
transfer under that section should be in writing. 
(Guha and Biswas, JJ.) Ramakrishna Sinha 
v. Emperor. 42 C.W.N. 246=174 I.C. 513=39 
Cr.L.J. 417=10 R.C. 693=A.I.R. 1938 Cal. 195. 

-S. 192 — Sub-Divisional Magistrate — 

Powers of—Calendar case pending before him 
and triable by First Class Magistrate—Transfer 
Jo Second Class Magistrate to etiable committal 
to sessions — Propriety. 

It is not proper for a Sub-Divisional Magistrate 
to transfer Calendar cases triable by a First Class 
Magistrate from his file to the file of a Second 
Class Magistrate with a direction to treat them as 
preliminary register case, when the intention of 
such transfer is that the cases should be com¬ 
mitted for trial to the Sessions Court. The Sub- 
Divisional Magistrate has really no power to 
direct a Second Class Magistrate to treat the 
Calendar cases which are triable by a First Class 
Magistrate as sessions cases. If he thinks that 
those cases ought to be tried by the Court of 
Session he should himself proceed to commit 
them to the Sessions Court under S. 347, Cr. P. 
Code. If he orders a transfer to the Second Class 
Magistrate, that amounts to a refusal to exercise 


---Ss. 192, 202 and 203— Transfer of com¬ 
plaint to Subordinate Magistrate after examining 
witnesses under S. 202— Power of latter to re¬ 
examine them under S. 202 and then dismiss com¬ 
plaint. 

No doubt if a complaint is transferred under 
S. 192 (1), Cr. P. Code, at the very outset by one 
Magistrate to another, the latter has power to 
take action under Ss. 202 and 203, Cr. P. Code, 
but it is impossible to suppose that the Code con¬ 
templates that when one Magistrate has examined 
witnesses under S. 202 and has believed them, 
and thereupon transfers the case for trial to a 
Subordinate Magistrate, that Magistrate should 
have power to examine those same witnesses over 
again under S. 202; and then proceed to dismiss 
the complaint under S. 203, Cr. P. Code. (Smith, 

1 J.) Sheo Balak Singh v. Sant Bux Singh. 
165 I.C. 28=37 Cr.L.J. 1128=9 R.O. 166=1936 
O.W.N. 1079=12 Luck. 523=1936 O.L.R. 607 
=A.I.R. 1937 Oudh 81. 

-S. 192 (1) —Cases that can be transferred. 

S.. 192 (1), Cr. P. Code, is sufficiently wide to 
cover cases under the Code other than criminal 
I cases. The Magistrates mentioned therein have 
power to transfer cases to subordinate Magistrates 
either for the purpose of holding a trial, for ex¬ 
ample under Chaps. XX or XXI of the Code, 
or for enquiry, for example under Chaps. VIII, 
XII or XVII of the Code. (Edgley, J.) Hafizar 
Rahaman v. Aminal Hoque. 44 C.W.N. 1114= 
j 72 C.L.J. 104. 

-S. 192 (1)— Case transferred after issuing 

j process to one of accused persons—Death of that 
! accused—If terminates proceedings in the case. 
j If a Magistrate issues process against only one 
of the accused persons and then transfers the 
• case, the death of that accused has not the effect 
: of terminating the proceedings in the case. The 
case against the other accused persons remains 
undecided until the Magistrate to whom the case 
is transferred thinks fit to conclude the proceed¬ 
ings against them. (Edgley, J.) Hafizar Kah a- 

man v. Aminal Hoque. 44 C.W.N. 

C.L.J. 104. . . , 
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-S. 192 (1)—" Inquiry”—If means inquiry 

under S. 202— Transferee Magistrate — If can 
return case to transferring Magistrate for issue 
of process. 

The term “inquiry” in S. 192 (1), Cr. P. Code, 
is used with special reference to such inquiries as 
are held in connection with proceedings under 
Chapters VIII, XII, and XVIII of the Code and 
does not mean an inquiry under S. 202. When 
once a case has been validly transferred to a Sub¬ 
ordinate Magistrate, such Magistrate has no autho¬ 
rity to return the case to the transferring Magis- 
rate in order that the latter may issue process 
under S. 204, and his duy is to complete the trial 
according to law. ( Edgley, J.) Hafizar Raha- 
man v. Am INAL Hoque. 44 C.W.N. 1114=72 
C.L.J. 104. 

-S. 192 ( 1 )—Powers of transferee Magis¬ 
trate—Case transferred after summoning one of 
accused persons—Jurisdiction of transferee 
Magistrate to summon the others. 

When a case has been transferred to a Magis¬ 
trate under S. 192 (1), Cr. P. Code, that Magis¬ 
trate has the same authority to deal with the case 
which has been transferred to him, as regards the 
issuing of processes and other matters connected 
with the inquiry or trial, as is vested in the 
superior Magistrate from whom he received the 
case on transfer. If, therefore, the superior 
Magistrate after an enquiry under S. 202 sum¬ 
mons one of the accused persons and then trans¬ 
fers the case for disposal to a subordinate Magis¬ 
trate, the latter has jurisdiction to summon persons 
against whom process had not been issued by the 
superior Magistrate. ( Edgley, J.) Hafizar 
Rahman v. Aminal Hoque. 72 C.L.J. 104=44 
C.W.N. 1114. 

-S. 192 (1 )—Transfer of case—Powers of 

transferring Magistrate thereafter. 

When a case has been transferred under S. 192 
<!), Cr. P. Code, it is transferred for all purposes 
from the file of the superior Magistrate to that of 
the Subordinate Magistrate and, thereafter, the 
superior Magistrate has no jurisdiction to issue 
any orders connected with the case except such 
as are contemplated under the provisions of S. 528, 
Chap. XXXII of the Code. (Edgley, J.) 

Hafizar Rahman v. Aminal Hoque 44 C W 
N. 1114=72 C.L.J. 104. 

- -S. 192 ( 1 )— Transfer of case — When max 

be made. 

Under S. 192 (1), Cr. P. Code, it is competent 
tor a Magistrate to retain the case in his own file 
until after the accused summoned by him has ap¬ 
peared and then transfer it for disposal to a sub¬ 
ordinate Magistrate or to transfer the case imme¬ 
diately after the complainant has been examined 
before the issue of process. ( Edgley, J.) Hafi- 

R £?~ a t N t *\,£ minal Hoque - ’*4 C.W.N. 
1114=72 C.L.J. 104. 

—- S ; 192 ( 1 )— Transfer of case—Whole case, 

if transferred—Piece-meal transfer—Legality. 

The legality of a piece-meal transfer of a case 
under S. 192 (1), Cr. P. Code, is open to con¬ 
siderable doubt, subject to the authority of a 
Magistrate who takes cognisance of an offence on 
complaint to dismiss the complaint as against some 
of the persons whom it is sought to prosecute and 
to leave the case open as against others. But even 
if such piece-meal transfer is in certain circum- 


CR. P. CODE (1898), S. 195. 

stances valid, that portion of the case which has 
not been transferred must be clearly indicated in 
the order of transfer. In the absence of a clear 
indication as to which part of the case is retained 
on the file of the transferring Magistrate or some 
further indication to the effect that such Magis¬ 
trate intended to dismiss the complaint against 
those accused persons in respect of whom he did 
not issue process it must he taken that the whole 
case has been transferred to the Subordinate 
Magistrate not only as against the accused persons 
actually summoned hut against all other persons 
whom the Subordinate Magistrate might consider 
to be implicated in the offence. (Edgley, J.) 
Hafizar Rahman v. Aminal Hoouk. 44 C. 
W.N. 1114=72 C.L.J. 104. 

-S. 195. 

Abetment. 

Appeal. 

Applicability. 

Complaint. 

Complaint by Court. 

Court. 

Jurisdiction. 

Public Servant. 

Revision. 

Sanction. 

Scope. 

Miscellaneous. 

Abetment. 

-S. 195 ( 1 ) (b)— Complaint in respect of 

offence—Power of Magistrate to convict for abet¬ 
ment. 

Per Roberts, C.J. —A Magistrate can take cogni¬ 
sance, not only of the offence under S. 195 (1) 
(b), Cr. P. Code, upon the complaint in writing 
of the Court in relation to which the offence is 
alleged to have been committed; but of all cases 
in which the abetment of such offence has been 
proved. If therefore a Court decides that a com¬ 
plaint should be made against a person for the 
commission of forgery nnder S. 205, I.P. Code, 
and such a complaint is heard by the Magistrate, 
lie plainly has jurisdiction to convict that person 
of abetment of forgery merely if he has arrived 
at the conclusion, after hearing the evidence, that 
the accused was not a principal but an abettor. 
(Roberts, CJ. and Braund, J.) Tan Ba Cheng 
v. Registrar, Original Side High Court 1940 
Rang.L.R. 12 = 1 S 7 I.C. 754=12 R.R. 354=41 
Cr.L.J. 515=A.I.R. 1940 Rang. 104. 

— 7 s - I 95 (4)— Abetment — If “offence”. 

Under Sub-S. (4) of S. 195 an “offence” under 
the section includes abetments and attempts, so 
that if a complaint of the Court is necessary in 
the case of the substantive offence it is also neces¬ 
sary in case of an abetment. (Davis, J.C. and 
H eston, J.) Assudomal Ramandas v. Jhawan- 
das Hotchand. I.L.R. (1940) Kar. 435=190 
I.C. 222=A. I.R . 1940 Sind 100. 

Appeal. 

—S. 195 (1) (a)— Order refusing to file 
complaint — Appeal. 

No appeal lies from an order by a public servant 
under S. 195 (1) (a) Cr. P. Code, refusing to file 
a complaint of an offence under S. 188, I.P. Code. 
(Lakshmana Rao, J.) Maruda Pillai v. Nara- 
yanaswami Pillai. 181 I.C. 557=11 R.M. 830 
=40 Cr.L.J. 568 (2)=49 L.W. 387 (1)=1939 
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Mad. 336. , , . 

__S. 195 (3) —Appeal lying from Sub- 

Judge to both senior Sub-Judge and District 
Judge — Sub-Judge to whom subordinate . 

For purposes of S. 195, Cr.P.Code, the appel¬ 
late Court of inferior jurisdiction must be taken 
to be the Court to which the original Court is 
subordinate, when appeals from such Court lie 
to more than one Court. When, therefore, 
appeals from a Couit of Subordinate Judge lie 
both to the District Judge and to the Senior 
Subordinate Judge, the Court of the Subordi- 


CR. P. CODE (1898), S. 195. CR. P. CODE (1898), S. .195 r, TO ) i } > 

M.Cr.C. 59=1939 M.W.N. 119=A.I.R. 1939 — Case subsequently taken under S. 211, Indian 

Penal Code—Propriety — Objection vto maintain¬ 
ability of complaint on ground of want of com¬ 
plaint under S. 195, Cr. P. Code — Sustainability . 

The wife of one S. K. died. Information was 
given to the Village Munsif that the death was 
due to beating by her husband. The Village 
Munsif went, to the nearest Police Station and 
gave a report, to that effect. The Sub-Magis¬ 
trate to whom the result of the police investi¬ 
gation was reported to the effect that the in¬ 
fo; mation was not true and that death was due 
to natural causes directed the removal of the 
nate Judge is subordinate to the Senior Sub | complaint from the police file. S.K. then 
ordinate Judge for the purposes of the section, made a private complaint before the Sub-Magis- 
(Skemp , */.) Noor Mohammad v. Emperor. ' trate against the Village Munsif and his infor- 


42 P.L.R. 23. 

Applicability. 

-S. 196 (1) (b )—Applicability 


* I'D* * 


sum 


mant for having given false information against 
him with a view* to prosecute him for murder. 
The Sub-Magistrate took the case on file under 
S. 182, I.P. Code, and held an enquiry under 
S. 202, Cr.P. Code. After the enquiry he filed 


mary—If a judicial act. 

The mere fact that a Magistrate gives a , o oo t o j v 

„ i, __ ■ , .• , the case not under S. 182, I.P. Code, but under 

.summary does not bring the offence m relation 1 0 an t t» r* j T l i * .t * 

? . v . Un + .i i S. 211, I.P. Code. Just before the commence- 

to which that summary is given within the pro- ; . « .. case obiection was raised that an 

visions of S. 195 (1) (b), for the giving of n ^ nt 01 , c * 90 was raised mat an 

“B” summary is merely an administrative and offence under 8. 182 I P Code having bees. 

, „ t n v*. j, disclosed m the complaint it could not be en- 

“°‘ ;l v “ ? t T P tertained without the written complaint of the 

Kar. 388=180 I.C. 650=11 R.S. 183=40 Cr. S u £ lli 

T T _ A T j. iQQQ Held , that when all the facts were examined, 

o Tor /i\ /„\ \ n A'***- the only section, appropriate and applicable to 

——S 195 (1) (c l-Apphcobthty-Condxtu,™ ! the ca8e ' was s . 2 11, I.P. Code, and a private 

° f T f Jr , b ,\ , e °f t n I 76 ’ , ; complaint under S. 211, I. P. Code, being 

S. 195 (1) (c), Cr.P.Code must be read with mai £ ainable bv a private person, the more fact 

S „ 4,6, and it app .es only to cases where: the j tba , an offenc J e un Ser S. 182, I.P. Code was 

oftonce is committed by a party as such to a a)so dise]osed did not in law ’ debar the Court 

proceeding in any Cou.t in respect of a doe..- , from entertaining and inqu i rin g into the offence 

ment which has been produced or given in evidence under s 211 pf. Code. (Zing, J.) Muthuvk- 

Jl • « /J ^ 9 • | . | /M • I • lu Kudumburan v. Samiayya Kudumburan 

tion in respect of which the offence in question is 59 Mad 1083=16 5 I c . 292=37 Cr.L.J. 1134 

alleged have been committed are not aUeged to _ 9 R M 228=1936 M.W.N. 641=44 L. W. 

have been forged by a party as such to the pro- , 631=1936 M Cr c 25 8 = A .I.R. 1937 Mad. 8 

ceedings, the offence, if any, is not committed in M D J 485 

or in relation to such proceedings', and hence 


S. 195 (1) (c) will not apply, and no complaint 


S. 195 (I) (b )—Applicability — Offence 


by the Court is necessary .(Collister and Bajpai , of- making false charge. 

JJ.) Emperor v. Bishan Sahai. I.L.R. S. 195 (1) (b) does not apply to a prosecu- 
1937 All. 779=1937 A.W.R. 748=1937 A. tion for the offence of making a false charge 
L. J. 1073=171 I.C. 994=10 R.A. 360=39 which had not reached any Court of law. The 

Cr.L.J. 38=1937 All.L.R. 935=1937 A.Cr. I accused made a report at a police station charg- 
C. 119=A.I.R. 1937 All. 714. ling certain persons with an offence. The police, 

-S. 195 (1) (a) and (b)— Applicability — after investigation, found the report to be 

Defamatory and false allegations in petition and I false and malicious and threw out the case. The 
sworn statement fled in Court — Offence — Com- accused did not carry the case any further or 

plaint under S. 500, 7. P. Code—Maintainability I file a complaint in any Court, whereupon the 


—Complaint by Court — Necessity. 


accused was prosecuted by the police under S. 


Where a complaint of defamation is founded 211, Penal Code, 
on false allegations in a petition and sworn ! Held, that the prosecution was not barred by 
statement filed in Court, the offence falls under S. 195 (1) (b ). (Mya Bu, J.) The King v. MAbj. 
S.182 or 193, I.P. Code, and a complaint by 180 I.C. 906=11 R.R. 441=40 Cr.L.J. 432 
the Court under S. 195 (1), Cr.P. Code, is =A.I.R. 1939 Rang. 148. 

-S. 195— Applicability—Offences requiring 


necessary. Parties cannot be allowed to evade 
the provisions of S. 195, Cr.P. Code, by filing sanction and offences not requiring sanction 
the complaint under another provision of law, \ committed in same transaction—Absence of sanc- 
i'ic., S. 500, I. P. Code. (Lakshmana Bao, J.) , tion—Prosecution for offences not requiring 
Ramarwami Konar v. Nachiar Ammal. j sanction — Sustainability. 

1940 M.W.N. 867=62 L.W. 350=(1940) 2 
M.L.J. 491. 


Where in the course of one transaction _ a 
number of offences are committed, some requir- 

-S. 196— Applicability—False information ing sanction for prosecution, and others not re- 

to Police—Subsequent complaint by person false- \ quiring such sanction, it is not necessary 
ly accused—Complaint taken on fie under S. ■ the prosecution of those offences which o • 
182, Indian Penal Code—Enquiry by Magistrate ! require sanction should depend upon tne 
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ing Of sanction' for prosecution of the offenceo 
requiring sanction. The law only requires that 
for the prosecution of certain paiticular offences 
sanction of the Court shall be obtained; but it 
does not say that if in the course of commission 
of an offence requiring sanction for prosecution 
other offences arc committed, the Magistrate or 
the police are helpless in proceeding to prose¬ 
cute the offender for the latter offences unless 
the (Jourt sanctions the prosecution of the form¬ 
er. Four Civil Court peons with warrants for 
attachment of movables along with some men of 
the decree-holder went to the village of the 
.judgment debtors to effect the attachment. 
They attached some head of cattle of the judg¬ 
ment-debtors and were pioeeeding to attach 
more when the accused judgment-debtors along 
with others came on the scene armed with lathis, 
rescued the cattle and chased the decree-holder’s 
men, the identifiers, and also restrained the 
Civil Court peons- for some time. The accused 
were convicted under S. 143, I.P. Code. ft 
was contended that there having been resistance 
to the writ, of the Court, the accused could not 
be prosecuted even for the offence of unlawful 
assembly or rioting without the sanction of the 
Court which issued the writs of attachment. 

Held, that as the unlawful assembly was a 
separate offence for which a separate charge 
was- permissible under S. 143, I.P. Code, it was 
immaterial that there was no sanction as requir¬ 
ed by S. 195, Cr. P. Code. (Mahomed Noor 
and ’Rowland, JJ.) Sheo Ahie v. Emperor. 
17 Pat. 680=11 R.P. 261=40 Cr.L.J. 71=6 
B.R. 104=19 Pat. L. T. 665=1938 P.W.N. 
813=178 I.C. 487=A.I.R. 1938 Pat. 548. 

-S. 195 (1) (b)— Applicability — Offence under 

S. 193, I.P. Code—Fabrication of evidence 
to be used in comtcmplatcd suit—Prosecution 
for—Complaint by Court — Necessity—Absence 
of complaint—If vitiates whole proceedings. 

To attract the provisions of S. 195 (1) (b), 
in respect of an offence under S. 193, I.P. Code, 
it. is not necessary that proceedings in Court should 
be pending at the date of the offence. If the 
charge is that evidence has been fabricated in 
connection with proceedings which were only 
contemplated by the accused, sanction would be 
necessary, the burden being on the Crown to 
p.ove the fact that the proceedings were in-fact 
contemplated because the mere fabrication of 
evidence is not in itself a criminal offence. 
H. 195 would, however, not apply to a case in 
which an offence under S. 193, I.P. Code, is 
in respect of proceedings in a Court of law which 
were contemplated but which in fact were never 
started. But if tire fabrication is in relation 
to a claim made in a suit actually filed in 
Court, though the suit is instituted only later, a 
complaint by the Court is necessary in regard 
to a charge under S. 193, I.P. Code. Absence 
of complaint in respect of the charge is a 
defect which affects the entire proceedings. 
Where the Court has acted without jurisdiction 
with regard to a part of the trial, the whole 
proceedings are vitiated by the illegality. 
(Wassoodew and Sen, JJ .) Emperor v. Ram- 
ohandra Rango. * 181 I.C. 870=12 R.B. 366 

=t£0 Cr. L.J. 679=41 Bom.L.R. 98=A.I.R. 
1939 Bom. 129, , 


I CR. P. CODE (1898), 8 . 196. 

«-S. 196 (1) (c)— Applicability—Offence 

with reference to document produced in Court 
committed prior to proceedings—Bar under 
S. 195 (1; (c) — If applies. 

The relevant date which has to be considered 
under 8. 195 (1) (c), Cr.P.Code, is the date 
at which a Court iH invited to take cognizance 
of a complaint. At that moment the Court ban 
to ask itself whether it is debarred from taking 
cognizance by reason of the provision* of 8. 195, 
and in cases falling under S. 463 or 471, I.P. 
Code, the Court has to see whether the offence 
in respect of which it is asked to take cogni 
zance is alleged to have been committed 

by a party to any proceeding in any 
Court, and in respect of a document produced 
or given in evidence in such proceeding. If at 
the time when the Court is asked to tak< cog 
nizanee of a complaint the accused is a party to 
proceedings in a Court in which the document 
I lias been produced or used in evidence, then the 
bu: contained in S. 195 (1) (c) applies. The 
section applies if at the time when the complaint 
is lodged the accused person is a party to a 
proceeding. It is not necessary that the al¬ 
leged offence must, be committed by a person 
who at the date of the committal of the offence 
is a party to proceedings in Court, and must 
also be in respect of a document, produced or 
[ given in evidence in such proceeding. (Beau¬ 
mont. C. J. and Wadia, J.) Emperor r. R.\ 

I ciiappa Yellappa. 60 Bom. 756=163 I.C. 
279=37 Cr.L.J. 814=8 R.B. 445=38 Bom. 
L.R. 440=1936 Cr.C. 627=A.I.R. 1936 Bom. 

I 221. 

-S. 195 (1) (c)— Applicability — User of 

| forged documents after termination of proceed- 
, ings in Court—Complaint by Court — Necessity. 

Wheie offences of using forged documents 
under S. 471, I.P. Code, are committed not in 
the course of proceedings in Court but after 
! the termination of the proceedings in suit, no 
complaint by the Court is necessary. ( Laksli- 

I man a Rao, J.) Subba Rao r. Emperor. 

. 1940 M.W.N. 865. 

Complaint. 

-S. 195 (1) (c)— Action against party to 

' proceeding before Court quashed for want of 
j complaint of Court—Action against his i-o-ac- 
cused for abetting offence—If also to be quash¬ 
ed. 

Where action unde; S. 467, Penal Code, 
against the party to the proceeding before a 
Court has been quashed for want of complaint 
of Court in which the offence was committed, 
there is no reason to quash proceeding against 
; his co-accused for abetting offence under S. 467. 

! (Davis, J. C. and Weston, J.) ASSUDOMAL 
Raman das v, Jhawandas Hotchand, I. L.R. 
(1940) Kar. 435=190 I.C. 222=A.I.R. 1940 
Sind 100. 

-S. 195 (1) (c) —Charges under Ss. 465 

and 466, I. P. Code, against presiding Judge — 
Complaint by Court—If necessary. 

Who e a Subordinate Judge has abetted an 
offence under S. 193, Penal Code, and is also 
alleged to have committed offences under Ss. 
f65 and 466, Penal Code, complaint by a Court, 
so far as the offences under Ss-. 465 and 466 
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are concerned, is not necessary, as lie is not a 
partv to the proceeding before the Cour . 
(Dahp Singh and Blacker , JJ-) Behari Lal 
1 . Abdul Qadir. 190 I.O. 178=A.I.R. 1940 

Ildrll 292 

-—S. 195 (1) (a )—Complaint by officer sub- 

ordinate to officer concerned— Jurisdiction of 

Court to take cognisance. 

The -plaint "P^^Yoncernert or ^ 

i“ 1 e m offieer e to who l S such officer, is subordinate 
A -j fiiL hv some officer who is himselt sub- 

ordinate to such officer concerned the Court has 
ormiuito take CO gnizance ot it. 

Vd; ^ / -> Sher Mahomed v. Emperor. 

La£ 396=186 I.c. 703=12 R. 

? 430=41 Or-L.J. 368=A.I.R. 1940 Lah. 15. 

q 295 (1) (b)—Complaint in writing— 

Nnecsitv—Only some of the offences charged, 

falling * under S. 195 (1) (b)—Procedure. 

$ ee Penal Code, Ss. 193, 211, 218 and -20. 

AIR- 1937 Lab. 802. 

_____s. 195 (1) (a)— Complaint in writing of 

■public servant—What amounts to. 

Where a T'ahsildar submitted a report to his 
superior Executive officer, the Sub-Divisional 
officer, proposing to lodge a complaint under 
S 186, I.P.Code, against a certain person, and 
the Sub-Divisional officer endorsed on that report 
that a complaint might be lodged under S. 183, 

I p Code, and the Tahsildar then forwarded the 
papers to’ a Magistrate for favour of further 

^ * on 

Held, that the communications between the 
Tahsildar and tlie Sub-Divisional officer do not. 
constitute a complaint in writing made by a 
public officer to a Couit having jurisdiction m 
the case under S. 195, Cr.P. Code, and conse¬ 
quently the proceedings before the Magistrate 
should be quashed. ( Grille , J.) Syed Habib r. 
Emperor. I. L. R. (1939) Nag. 116=10 R- 
N. 152=172 I.C. 51=39 Cr.L.J. 58=A.I.R. 

1938 Nag. 106. a 

_S. 195 (l) (b)—Complaint under—Cogni¬ 
zance in respect of offenders not specifically 
mentioned in. Sec Or. P. Code, S. 190. I. 

L.R. (1937) Nag. 492. 

_S. 195 (1) (a)— Complaint under S. 18b, 

I. P. Code—Power of superior authority to 
jodge—Aggrieved person not public servant. 

S. 195 (1) (a), Or. P. Code, does not nutho¬ 
use a superior authority to lodge a complaint 
under S. 186, I.P. Code, when the aggrieved 
person is not a public servant. ( Bartley and 
Sen, JJ .) Madhijsudan t’. Haridas Gope. 
44 C.W.N. 1011. 

_S. 195 (1) (a)— Complaint under S. 225- 

B T. P. Code—Proper method—Burma Courts 
Manual, para. 1057. 

A process server should not make a direct 
romplaint to the Criminal Court under S. 225-B, 
I.P. Code. The provisions of paragraph 1057 
of the Burma Courts Manual require a report 
to the Civil Court concerned, and an enquiry by 
that Court, and then preferably a complaint by 
the Court itsolf under S. 125, (1) (a), Cr.P. 
Code. It is only where that is not possible 
that the Court will direct the process server to 
make a complaint, giving him a letter addressed 
to the Magistrate, informing the Magistrate 
that the complaint is being made by the direc- 


CR. P. CODE (1898), S. 196. 

tion of the Couit, and that the Court has prima 
facie satisfied itself before permitting the com¬ 
plaint to be made. ( Mosely, J.) The Kino 
v. Maung Po Shain. 1939 Rang. L.R. 445 
=183 I.C. 791=40 Cr.L.J. 846=12 R.R. 
116=A.I.R. 1939 Rang. 320. 

-S. 195 (1) (a)— Communication by Sub- 

Inspector to Superintendent of Police forward¬ 
ed by latter to Magistrate—If amounts to com¬ 
plaint — Irregularity—If vitiates trial. 

Per Itachhpal Singh, J., agreeing with Sulai- 
man, C. J., Bciinet , J., contra: —Where a Sub- 
Inspeetor addressed and sent to the Superinten¬ 
dent. of Police a communication headed ns 
* Report made by Sub-Inspector’ stating that h 
certain Village headman named therein was 
guilty of an offence under S. 177, I.P. Code 
and concluding with a request for permission 
to institute a case against him, and the Super¬ 
intendent of Police forwarded this to a Magis¬ 
trate “for information and necessary action.” 

field , that the communication made by the 
Sub-Inspector was nothing else but merely an 
information report sent to the Superintendent of 
Police and the communication forwarded by the 
latter to the magistrate does not amount to a 
complaint within the meaning of S. 195, C- . 

P. Code. 

Held further, that the whole trial was illegal 
because there was no complaint and that the 
illegality could not be cured by S. 537, Cr. P. 
Code. ( Sulai-man, C. J., Bennet and Itachhpal 
Singh, JJ.) Lakh an v. Emperor. I. L.R. 
(1937) All. 162=165 I.C. 769=9 R.A. 312= 
1936 A.W.R. 905=1936 A.Cr.C. 175=1936 
Cr. C. 1011=1936 A.L.J. 1064=38 Cr. L. J. 
57=1936 All .L.R. 950=A.I.R. 1936 All. 788. 

-S. 195— Disobedience to orders of Magis¬ 
trate — Prosecution for offences under Ss. 447 
and 188, Penal Code — Same Magistrate trying 
case — Validity—Need for complaint. 

The proceedings started with a complaint by 
the Police against a certain person for offences 
unde:- Ss. 447 and 188, Indian Penal Code, in 
respect of a certain act which was said to have 
constituted disobedience of the orders of the 
Sub-Magistrate issued under S. 144, Cr.P. Code. 

It appeared that the very Sub-Magistrate whose 
orders were said to have been disobeyed by the 
accused tried the alleged offender, and there 
was no previous- complaint by that Magistrate 
or by his superor, and the accused was tried and 
convicted’ by him. 

Held , that there s-hould have been no cogni¬ 
zance taken on the case without a proper com¬ 
plaint as enacted by S. 195, Cr.P.Code, that 
in any case the Sub-Magistrate should not have 
heard and decided the case himself and that the 
proceedings should therefore be quashed. ( PanJ- 
rang It me, J.) Veeappan Mooppan, In 
183 I.C. 240=40 Cr.L.J. 752=12 R.M. 263 
=1939 M.W.N. 340=49 L.W. 474= 1939 JJ. 
Cr.C. 103=A. I. R. 1939 Mad. 496=(1939> 

1 M.L.J. 573. 

-S. 195 (1) (b)— False allegations in affi¬ 
davit and sworn statement filed in Court—Co™~ 
plaint of defamation founded on — Compurn- J 
Court—If condition precedent to—Maintain a- 

complaint of defamation founded on alle- 
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Rations, whirl) are stated to be false, contained 
in on affidavit and sworn statement filed in a 
CouVt of law, is a complaint of an offence fal¬ 
ling' under 8. 193, I.P. Codo, and cannot be 
taken cognizance of without a complaint, by the 
(’ou t as required by S. 195 (1) ( b ) of the 
Cr.P. Code. The complainant cannot be per¬ 
mitted to evade the provisions of 8.195 (1) 

(fe), Cr.P. Code, by filing the complaint under 
another section of the Penal Code. (Lalcshmana 

Rao, .7.) 8 FI A N M U G A S U N D A R A M PlLI*Al v. 

Manicka Mpdaliar. 181 I.C. 86=11 R.N. 
770=40 Cr. L.J. 642=49 L.W. 102=1939 M. 
Cr. C. 77=1939 M.W.N. 192 (1)=A.I.R. 

1939 Mad. 368=(1939) 1 M.L.J. 412. 

Complaint by Court. 

- S. 195 (1) (c)— Complaint of forgery in 

respect of document filed in Civil Court — Main¬ 
tainability—Complaint by Civil Court — Neces¬ 
sity. 

Where the offence charged in a complaint iv 
"i»e of forgery in respect of a document which 
is filed in a Civil Court in a judicial proceeding 
hofo.o the complaint in question is instituted in 
the Criminal Court, the latter is not competent 
to inquire into the case or take cognizance of 
the offence in the absence of a complaint by the 
Civil Court in which the document is filed or by 
vome Court to which that Court is suboi dinate. 
A complaint by the Civil Court is necessary in 
such a case under 8. 195, Cr. P. Code. (Pand- 
rang Row, J.) Ramadoss r. Yellamanda Reddi. 
1937 M.W.N. 92. 

- S. 195— Complaint under Ss. 204, 409 

an/1 420, I. P. Code—Complaint disclosing prima- 
rily offence under S. 210, I.P. Code—Com - 
plaint of Court—Necessity for. 

Where a complaint is filed by a private per¬ 
son under sections of the Penal Code, which do 
not require a complaint of the Court under 
8. 195, Cr.P. Code, but the complaint is such 
that it. discloses other facts which constitute an 
offence for which a complaint of the Court is 
necessary, the principle to be followed in cases 
of this kind is not whether the complaint dis¬ 
closes other facts which constitute offences for 
which no complaint of the Court is necessary as 
well as facts for which a complaint of ‘ the 
Court is necessary, but whether there is or is 
not an evas-ion of the provisions of S. 195- 
and the test whether there is evasion or not is 
whether the facts disclose primarily and essen¬ 
tially an offence for which the complaint of the 
Court is required. The accused, who was en- i 
titled to some amount on a decree on an award 
on disputes between him and the complainant 
in partnership business, obtained possession of 
a copy of the decree from the possession of com- 
plainant on which was entered full satisfaction 
of the claim of the decree, by falsely repre- 
seating to him that he wanted it to show to 
other partners m their business, and instead of 
returning the said copy to the complainant ob¬ 
tained in execution of the decree a further sum, 
fraudulently secreting or destroying the docu¬ 
ment dishonestly obtained by him bv false re 
presentation. The complainant filed a complaint 
upder Ss. 403, 409 and 420, Penal Code P The 
trial Magistrate while dismissing the complaint 
held that the complaint disclosed primarUy an 
offence under 8. 210, Penal Code, for which a 
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complaint of the Court was necessary. In re 
vision it was sought by the complainant to 
bring the case under 8 m. 403 and 477, Penal 
Code, also; 

"Held, to prow an offence under 8s. 204 and 
477 proof of an offence undeT 8. 210, Penal 
(’ode, was necessary and it inquired a complaint 
of the Court. 8. 403 w:lm also inappli 
cable to the case and the facts primarily 
and essentially disclosed an offence under 8. 
210, Penal Code, and it was “primarily and 
essentially” the offence complained of. The 
other offences alleged were merely subsidiary to 
that offence, the alleged secretion, cheating and 
misappropriation being in fact all meant for 
the purpose of obtaining the fraudulent decree 
which being the piincipal offence required a 
complaint of the Court. (Davis, J. C.) Sadiiu- 
ram Chi.man das r. Chimandas Budiitkam. 

I. L.R. (1940) Kar. 275=169 I.C. 112=9 R. 

S. 277=38 Cr. L.J. 742=A.I.R. 1937 Sind 
81. 

- S. 195 (1) (c)— Criminal Court talcing 

cognizance of offence under S. 468, I. P. Code 
—Document subsequently called for by Civil 
Court—Complaint by Civil Court, if necessary 
to continue prosecution. 

here long after the criminal Court had taken 
cognizance of an offence under 8. 468, I P. 
(ode, the ( ivil Court called for the document in 
dispute, which had become an exhibit in the 
criminal case, and the document was also tend¬ 
ered in evidence in the civil case, 

Held, that the prosecution under 8. 468. I. 
P. Code, could continue in the Criminal Court 
though the Civil Court which had called for the 
document had not presented a complaint in 
writing. (Abdul Rashid, J.) Na.vak ChAnd 
v. Khwaja Mahmud. 168 I.C. 740=9 R L 
672=38 Cr.L.J. 581 (2) =38 P.L.R. 1120= 
A I R. 1937 Lah. 238. 

' 195 (1) (b)— Dctfanuitory statement 

m deposition maefc in Court—Offence—Prosecu- 
Complaint by Court—Necessity—Penal 

Code . Ss. 193 and 500. 

The making by a person of a defamatory 
statement m a deposition as a witness in a case, 
which ,S found to be deliberately false, i« an 
offence under 8. 193, I. P. Code, and as such 
cannot be taken cognizance of without a com¬ 
plaint by the Court before which it is made. 
Parties cannot be allowed to evade the provi¬ 
sion* of S. 195 (1) (b), Cr. P. Code, by filing 
a «omplaint under another provision of the 
Penal Code, vt*., S. 500, I. P. Code. (Laksh- 
mana Rao, J.) Ganapathi Asari v. Kfppu- 
AsAri - 183 I.C. 179 (1)=40 Cr. L. 

J. 757—12 R.M. 250=49 L.W. 456=1939 M. 

™ Al°= 1939 M.W.N. 320=A.I.R. 1939 

Mad - 493= (1939) 1 M.L.J. 614. 

~~Z S \ 195 (a )—Enquiry before malcing 

Per Patterson, J .—The law does not require 
that proceedings with a view to the making of 
a complaint under S. 195 (1) ( a ) Cr p 
Code, should be in the form of a public judicial 
enquiry. Some enquiry before making a com- 

£ ai £l , ls ° f c ° urs<1 desirable, but that enquiry 
uught to be of a purely administrative charact- 

no * b . e made in Public; nor need 
the statement of witnesses be recorded on oath 
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(Jack and Patterson, JJ.) Ramesh ChAnwja 

Poddar v . Habj Mohan Poddar. 42 C.w.n. 

531 ' 3 195 (1) (b)— Fabrication of false do¬ 

cument' 'for use in orimM proceeding,,-Pro- 

use Of tiem »n crumn»I P^.^J are 

o J offe^e under S. 193, I.P. Code 
? Ullt3 i .Ltn a proceeding in a Court, and 

‘compCt from that Court or some 
thereto it • subordinate is required 

SdS 8. 195 (1) W, Cr.p. Code for the 

of such persons. (King, J.) 

Iobba Stow ,, Swami Redd.. 1937 M.W.N. 

870. ^ . _ 

_g. 195 (1) (c)— Guardian or next friend 

of minor party — Prosecution—Complaint by 

Court — Necessity. 

S 195 (1) (o) cannot apply unless the ac¬ 
cused or one of the accused persons was a 
party to some proceeding in Court. A guardian 
o:- next friend of a minor party is not a party 
as contemplated by S. 195 (1) (c). Conse¬ 

quently no complaint by the Court is necessary 
for prosecuting such guardian or next friend for 
an offence mentioned in the section. (Broom- 
Held and Wassooflew, JJ.) Emperor v. Mal- 
lappa Tejappa. 166 I.C. 270—9 229 

—38 Cr. L.J. 149=38 Bom.L.R. 964—A.I- 


R. 1937 Bom. 14. 

_g. 195 (l) (b)— Offence not committed 

in Court—Complaint by Court — Necessity. 

8 . 195 ( 1 ) (£>) does not relate to offences 
under 8 . 211 generally. It relates to offences 
under S. 211, I.P. Code, when such offences- 
are alleged to have been committed in or in 
relation to any proceedings in any Court. Where 
the offence under S. 211, I. P. Code, is not 
committed in the Court of Sub-divisional Magis¬ 
trate his giving of the “B” summary as an 
administrative officer cannot be held to have 
been a proceeding in his Court. _ Hence his 
complaint is not necessary. (Davis, J.C. and 
Mehta, J.) Dharamdas Hiranand v. Emperor. 
I.L.R. (1939) Kar. 241=11 R.S. 82=40 Cr. 
L.J. 12=178 I.C. 218=A.I.R. 1938 Sind 213. 

-S. 196 (1) (a)— Offence under S. 186, I. 

P. Code—Public servant concerned withdrawing 
proceedings for making complaint—Revival of 
av.cli proceedings by private person — Desirability. 

When the public servant concerned has with¬ 
drawn the proceedings originally instituted by 
him for making a complaint under S. 186, I. P. 
Code, it is definitely undesirable that they should 
be revived by a person who is not a public ser¬ 
vant. (Hartley and Sen, JJ.) Madhu Su- 
Dn an v. Haridas Gope. 44 C.W.N. 1011. 


-S. 195 (1) (b)— Offence under S. 211, I. P. 

Code—Prirate complaint — Maintainability. 

It is not the intention of the Legislature that 
an offence under S. 211, I.P. Code, can be made 
subject of a complaint only by Courts or public 
officers. When an offence under S. 211 is not 
committed in or in relation to any Court, a com* 
plaint of such an offence can be made by a 
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private individual, and it is not necessary that 
tho complaint must be made by a Court or by a 
public officer. (Davis, J.C. and Tyabji > J.) Mt. 
Raji v. Allaudin. I.L.R. (1939) Kar. 388= 
180 LC. 650 = 11 R.S. 183=40 Cr.L.J. 461=AXR. 
1939 Sind 65. 

---S. 196 (1) (a)— Refusal to make com¬ 
plaint by Subordinate Judge—Power of District 
Judge to make complaints—Civil Court peon, if 
subordinate to latter. 

A public servant is not barred from making a 
complaint under S. 195 (1) (a), Cr. P. Code, 

merely because his subordinate has refused to 
do so. A District Judge is, therefore, entitled to 
make a complaint in respect of an obstruction 
offered to a civil Court peon, although the 
Subordinate Judge has refused to do so. A 
civil Court peon, although his immediate superior 
may be the Subordinate Judge, is none the less 
a subordinate of the District Judge. (Jack and 
Patterson, JJ.) Ramesh Chandra Poddar v. 
Hari Mohan Poddar. 42 C.W.N. 631. 

Court. 

-S. 195 (2 )—“Court”—Appellate officer 

under Bengal Agricultural Debtors Act. 

An appellate officer set up under S. 40 of the 
Bengal Agricultural Debtors Act has functions 
similar to those of Debt Settlement Boards, and 
is not a “Court” as defined in S. 195, Cr. P. 
Code. (Derbyshire, C.J. and Bartley, J.) Sashi 
Bhusan v. Fulkiian. I.L.R. (1940) 2 Cal. 158 
= 190 I.C. 448 = 44 C.W.N. 763 = A.I.R. 1940 Cal. 


454. 

-S. 195 (2)— “Court”—Interpretation of — 

Debt Settlement Board—If Court—Bengal Agri¬ 
cultural Debtors Act, S. 3. 

Courts which can make a complaint under 

S. 195, Cr. P. Code, are not restricted to the 

Courts detailed in S. 476, Cr. P. Code. The 

term “Court” in S. 195 must be interpreted in 
a wider sense so as to include Courts which 

are outside the Criminal, Civil and Revenue 
Courts. If a tribunal has power to regulate legal 
rights by the delivery of definitive judgments, 
and to enforce its orders by legal sanctions, 
and if its procedure is judicial in character, in 
such matters as the taking of evidence and the 
administration of the oath, then it is a “Court”. 
An essential feature of a Court is that it must 
be one in which justice is judicially administer¬ 
ed, and which is empowered to arrive at an in¬ 
dependent judicial decision on legal evidence. 
Debt Settlement Boards constituted under the 
Bengal Agricultural Debtors’ Act are merely 
unit 9 of a Department of Government, which 
have been constituted for the purpose of settling 
debts. They have not been set up as indepen¬ 
dent judicial tribunals for the purpose of ad¬ 
ministering justice according to ordinary judi- 
cial principles but for the purpose of patting 
into effect the policy of the Department of Go¬ 
vernment under which they function and which 
controls their procedure. Their purpose is to 
oust the jurisdiction of the Courts which, have 
been set up by the Legislature for the decision 
of civil matters in accordance with the ordinary 
legal rights of the parties concerned. They 
must, therefore, be regarded as agents 
Local Government vested with certain 
powers for a definite purpose and *ney 
be regarded as “Courts” evein withip the wide 
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• meaning with which that expression is used in 
S. 195, Cr. P. Code. Consequently a complaint 
by tho Hoard is not necessary for a prosecution 
for offences under Ss. 455, 467 and 471, I. P. 
Code, committed in relation to proceedings be¬ 
fore tho Board. ( Khundkar and Edgley, JJ.) 
Hari Charan v. Kausiiiki Charan. I.L.R. (1940) 
2 Cal. 14 = 188 I. 0. 686 = 13 R. C. 44=41 
CrJb.J. 662 = 44 C.W.N. 630 = A.I.R. 1940 Cal. 

- S. 195 (1) (a)— Court making complaint 

under S. 1S3, I. I\ Code, on report of process- 
se rver—Cons ideraHo tut. 

Where a District Judge is moved in his capa¬ 
city as a public servant to whom a process-server 
is subordinate, to make a complaint under S. 183, 
1. P. Code, against certain persons alleged in 
the process-server’s report to have offered resist¬ 
ance to him, he must, in considering whether a 
prosecution is to be ordered or not, have regard 
to tho interests of public justice rather than to 
tho gratification of private spite. Regard may 
also bo had to tho question whether tho prayer 
for prosecution is a manoeuvre to obtain an un¬ 
due advantage by embarrassing tho defence in 

pending civil proceeding. Another point 
which might well be considered is whether there 
is evidence of any criminal act against each 
individual person against whom it is proposed to 
take proceedings, and with reference to the 
general question whether there is a prima facie 
case at all, it may be examined whether the 
process-server was in fact following a lawful 
procedure. ( Rowland, J.) Bajrang Marwari v 
Borg a Prasad Sao. 166 I.C. 870=9 RP 350 = 
33 Cr.L.J. 292 (2) =1936 P.W.N. 747 = 3 BR 
226=A.I.R. 1937 Pat. 31. 

•S. 195 (1) (c)— “Court” — Mukhtiarkar 

n «• .. __ * - ... . A A • .. _ 
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I.a 795 = 11 R.L. 502 = 40 Cr.L.J. 140 = 40 P 
L.R. 951 = A.I.R. 1938 Lah. 641. 

--T S ‘ 195 < 2 )— ,( Court”—Mamlatdar — If 

Court. 1 

A Marnlatdar or City Survey Officer is a Re¬ 
venue^ Court within the meaning of S. 195 (2) 
Cr 1 . Code (Jit aumont, C. J. and Wadia, J.) 

y. bArii.MM'A Yem.appa. 60 Bom. 756 = 
163 LC. 279 — 8 R.B. 445 = 37 Cr.L.J. 814 = 38 

Bom* ^221 440 = 1936 CrC - 627 = A.I.R. 1936 


„ .. S ; * 95 (*) (C)—Proper Court to complain 
—ouit before various Courts. 

If a case or proceeding has been before vari¬ 
ous Courts and an offence is alleged to have been 
committed in that proceeding or case falling 
under the various sections prescribed in S. 195, 
Cr. I Code then all the Courts have jurisdic¬ 
tion to make the complaint though, normally 
speaking, the proper Court to make the com- 
plaint is the Court which finally tried and de¬ 
termined the suit. Hence, where an offence is 
committed in the course of a suit before a Court 

t 8 ^! t *, 18 f ub8 equ<?ntly transferred to 
t othu Court the latter Court is competent to 
make a jmniplamt under S. 195. A.I.R. 1929 Cal. 

on * (° all P Singh and Blacker, JJ\ 

1940 Lah U 292 DUL QAMR ’ 190 LC ‘ 178 = A.I.R. 


-S. 195 (3 )—Subordinate Court — Test. 


t \ / v w / v * aia uaiiam/ mi/ 

holding enquiry in mutation proceedings—If 
Revenue Court. - 

A Mukhtiarkar holding an enquiry in muta¬ 
tion proceedings is a Revenue Court within tho 
meaning of S. 195 (1) (c), Cr. P. Code, though 
lus proceedings are not judicial proceedings 
•within the meaning of S. 196, Bombay Land 
Revenue Code. Hence, where offences under S. 
193 and S. 467, Penal Code, are' committed dur¬ 
ing mutation proceedings, the complaint of the 
Mukhtiarkar is necessary under S. 395 (1) (6) 
and (c), Cr. P. Code, before criminal proceed¬ 
ings can be taken against the accused for offences 
under Ss. 193 and 467, Penal Coda (Davis 
J.C. and Weston, J.) Assudomal Ramandas v 
Jit a wan das Hotchand. LL.R. (1940) Kar. 435 
= 190 I.C. 222 = A.LR. 1940 Sind 100. 

Ss. 195 (3) and 476-A — 1(< Court to which 


The wording of S. 195 does not refer to the 
oi us ot tho appeal in a particular suit but 
to the ordinary or usual locus. Hence the Court 
. Extra Assistant Commissioner is 

subordinate to that of the District Judge for the 
purposes of S. 195, even though an appeal £ 
the suit in respect of which proceedings under 

Court°nnrl SG l Q V° X- e JudiciaI Commissioner’s 
(ourt and not the District Court. (Middleton. 

178 TP 2 UR f sir Ghulam Hassan. 

178 LC. 747-11 R. Pesh. 57 = A.LR. 1938 Pesh. 

Jurisdiction. 

S. 195 —Complaint under S. 193 7 p 

l 'An a#. • A # 


appeals ordinarily lie”—Meaning of—Power of 
Additional District Magistrate to make com¬ 
plaint under 8. 476 -A. 

The words “Court to which appeals ordinarily 
Me” in S. 195 (3), Cr. P. Codey do not mean 
Court by which appeals are ordinarily heard. 
Consequently it is the Court of tho District 
Magistrate and not that of the Additional Dis¬ 
trict Magistrate that can make a complaint un¬ 
der S. 476-A, Cr. P. Code, although appealfe 
from orders of the 2nd or 3rd Class Magistrates 
are ordinarily heard by the Additional District 
^Magistrate. ( Skemp, J.) Nazar Mohammad v. 
Sarnam Singh. I.L.R, (1938) Lab. .188=178 

CL D .—163 


_ — — - f' VVi l in It 1 f II r I I II 4 f MM 

Code—Conviction of accused under S. 467 / p 
Code, also—Legality. ’ 

sxs snrs 

s ll 1 *} the con 7 ictio n Of the accused under 

iurisdictio^ 'nregular and was made without 

SSr / 7P? V °l S - 195 ’ °r. P * Code. 
lfiQ TP Kaura Ram v. Emperor. 

£*■ 138=38 Cf L J - 

Truo u‘J 9 / 5 , (1) ^ a ): Petition filed before Dis- 
to * J^j ag ^ s . trate ~ Lait ^r sending it for enquiry 

navJ Ub - D \ vi **°» al Magistrate—Cognizance of 

? S -} S2 > LP - C ° de a 9 ainst Petitioner 

Jurisdiction of Sub-Divisional Magistrate 

District Magistrate sends a petition 
hied before him. to a Sub-Divisional Magistrate 

not SS"* 7, - h0 Sub , Dlv ' sional Magistrate can¬ 
not take cognizance of a case under S 18* I P 

Jr n 0de ’, a S ain8t tb ? petitioner, except on the 
complaint in writing of the District Magistrate 
before whom the petition was filed or some 

^ w, * om he ^ subordinate. 

.( Bartley Q nd Khundkar , JJ.) N . Mokherjee 
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Circle Officer, Vishnupur v. Ramkinkar Pa- 
lit. 67 C.L.J. 583. 


Public servant. 

_S. 195 (1) (a) — “Public servant concern- 

ed”—Meaning of—If includes successor in 

If allegations are made to a District Judge, 
which constitute an offence under S. 182, I. P. 
Code, not only the District Judge to whom the 
information is given but also his successor-in- 
office can make a complaint under S. 195 (1) 
(a) The complaint prescribed m S. 195 (1) (a) 
is a simple duty and responsibility and not a 
personal privilege; and there is nothing against 
a successor-in-office of the public servant to whom 
information was given making a complaint under 
S. 182, I. P. Code. ( Dhavle and James, JJ.) 
Government Advocate, Bihar v. Kumar Singh. 
13 Pat. 571 = 173 I.C. 432 = 10 R.P. 408 = 4 B.R. 
274=19 P.L.T. 51 = 39 Cr.L.J. 314 = 1937 P.W.N. 
937=A.I.R. 1938 Pat. 83. 

_S. 195 (1) (a) — “Public servant”—False 

information given to Sub-Inspector Complaint 
filed by successor in office — Validity. 

The proper construction of the words “public 
Bervant concerned” in S. 195 (1) (a) is the 
public servant holding for the time being the 
office held by the public servant to whom the 
false information was given. The complaint filed 
by the successor in office of Sub-Inspector to 
whom false information was given is therefore a 
valid complaint under S. 195 (1) (a). (Davis, 
J.C. and Weston, J.) Jot Narain Thakur Pra¬ 
sad v . Emperor. I.L.R. (1939) Kar. 656—182 
I.C. 412 = 12 R S. 7=40 Cr.L.J. 659=A.I.R. 1939 
Sind 164. 


Revision. 

_g. 195 (1) ( a )— Orders of Subordinate and 

District Judges—Nature of. 

Per Patterson, J. —Orders passed by a Sub¬ 
ordinate or District Judge under S. 195 (1) (a), 
<j r> p. Code, are purely administrative orders 
and as such are not subject to revision by the 
High Court. The question of the competency 
of a complaint made by a District Judge can 
only be raised by a Rule directed against the 
order of the Magistrate taking cognisance of 
such complaint. (Jack and Patterson, JJ.) 
Ramesh Chandra Poddar v. Hari Mohan Pod- 
dar. 42 C.W.N. 531. 


Sanction. 

-S. 195 (1)— Necessity for sanction — Alleg¬ 
ed breach of order under S. 144, Cr. P. Code 
District Magistrate directing prosecution on re¬ 
port of Sub-divisional Magistrate concerned — 

Legality. 

Where a Sub-divisional Magistrate acting on 
information that there was a breach of an 
order passed by him under S. 144, Cr. P. Code, 
sent up a report to the District Magistrate and 
suggested the prosecution of the persons who had 
committed the breach and the District Magis¬ 
trate passed an order sanctioning the prosecu¬ 
tion of the persons concerned, it was held that 
the report sent to the District Magistrate could 
not be treated as complaints under S. 195 (1), 
Cr. P. Code, and that in the absence of the 
complaint as required by the mandatory provi¬ 
sions of S. 195 (1), the whole proceedings were 
rendered nugatory. (Zia-ul-Hasan, J .) Babu v . 

0 
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Emperor. 15 l^uck. 344=12 R.O. 278=41 Cr. 
L.J. 228 = 1940 A. Cr. C. 46 = 185 LC. 746= 
1940 O.L.R. 43=1940 A.W.R. (O.C.) 60=1940 
O.A. 128 = 1940 O.W.N. 118=A.LR. 1940 Oudh 
241. 

-S. 195 (1) (b) — Necessity for sanction — 

Complaint to police—No action-—Complaint to 
Court thereafter—Police complaint under S. 211, 
I. P. Code, against such complainant — Undesir¬ 
ability. 

Where a person complained of theft to the- 
police and on their failure to take action filed 
a complaint in Court and the police thereupon 
filed a complaint under S. 211, I. P. Code, 
against such a complainant the sanction of the 
Court, wherein the complaint for theft was pend¬ 
ing, is necessary. The complaint under S. 211, 
I. P. Code, is a complaint of an offence alleged 
to have been committed ‘in or in relation to’ a 
porceeding in Court. It is undesirable that where 
a case has been taken into Court, it should 
thereafter be open to the police to evade the pro¬ 
visions of S. 195, Cr. P. Code, by filing a com¬ 
plaint under S. 211, I. P. Code, on the com¬ 
plaint by a police officer. The wording of S. 
195 (1) (b), Cr. P. Code, is wide enough to re¬ 
quire that in the above circumstances the Court 
itself shall make a complaint. (Pollock, J.) 
Sarupsingh v. Emperor. 181 LC. 928=11 R.N. 
494 = 40 Cr.L.J. 638=1939 N.L.J. 210=A.I.R. 
1939 Nag. 226. 

-S. 195 (1) (b)— Offence under S. 211, I. P. 

Code—Police reporting case to be false and 
praying for complainanVs prosecution—Latter 
filing *narasi* petition by way of showing cause 
—Sanction of Magistrate—If necessary for his 
prosecution. 

Where on the police reporting a case to be 
a false one and praying for the prosecution of 
the complainant under S. 211, I. P. Code, the 
Magistrate calls upon the complainant to show 
cause why he should not be prosecuted and the 
complainant thereafter files a “narazi” petition 
by way of showing cause, sanction of the Ma¬ 
gistrate is not necessary before the complainant 
could be put upon his trial. (Bartley and Hen¬ 
derson, JJ.) Jamini Kanta Ghose v. Bhaba- 
nath Jaisi. I.L.R. (1939) 1 Cal. 318 = 12 B.C. 
156 = 183 I.C. 384 = 40 Cr.L.J. 785=43 C.W.N. 
279 = A.I.R. 1939 Cal. 273. 


-S. 195— Permission for prosecution—When 

can be granted. 

Under S. 195, Cr. P. Code, permission for pro¬ 
secutions should only be granted when such a 
course is found necessary in the interests of 
justice. Where permission is sought by the 
complainant for the prosecution of a witness 
merely out of personal spite, the Court would 
be right in refusing to grant permission. (Ab¬ 
dul Qayoom, C.J.) Ravisingh v. ISHRISINGH. 39- 
P.L.R. J. & EL 72. 


-(as amended in 1923), S. 195 —Procedure 

under—Sanction for complaint. . 

The old system of sanctions is now abolished. 
The Court or officer concerned does not sanc¬ 
tion a prosecution. The Court or officer p° n ~ 
cerned makes the complaint direct. Where 
therefore a compladnt in a case is made by tn 
Sub-Inspector concerned, with the necessary an- 
ministrative sanction, no judicial B&netwn 

(Davis, J. C. and Mehta, 
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Dharamdas Hi ran and v. Emperor. L L. R. 
(1939) Kar. 241 = 11 R.s. 82 = 40 Cr.L.J. 12= 
178 LC. 218 = A.I.R. 1938 Sind 213. 

- S. 195 (1) (b )—Witness giving evidence- 

in Court of law—Defamatory statements against 
person not party to proceedings—Complaint by 
party defamed alleging statement to be perjury 
—Sanction of Court—Necessity for. 

It is not correct to hold that in tho case of 
a person alleging that ho has been defamed by 
a witness giving evidence before a Court of 
Law in proceedings to which tho person de¬ 
famed is not a party, he cannot move a Magis¬ 
trate to entertain a complaint in respect of 
such defamation without moving tho Court, in 
which the statement is made by the witness; to 
make a complaint under S. 195, Cr. P. Code, in 
respect of perjury committed before it. It is 
no doubt true that the Courts should be slow to 
admit complaints of defamation in such cases 
where the accusation is really one of perjury 
in which tho Court should bo moved to make 
a complaint. But where the complainant who 
alleges that he has been injured is not a party 
to tho proceedings at all he is asking for the 
redress of a personal grievance, and no sanction 
of the Court is necessary. (Grille, J.) Chote- 
LAI. v. Phulchand. I.L.R. (1937) Nag 425 = 
169 I.C. 429 = 10 R.N. 1 = 38 Cr.L.J. 775 = 20 
N.L.J. 33 = A.I.R. 1937 Nag. 138. 

Scope. 

- S. 195 (1) (b)— Alleged offence against 
publio justice—Court declining to prosecute — Pri¬ 
vate complaint by aggrieved party—Maintain¬ 
ability. 

The principle underlying S. 195, Cr. P. Code, 
is that where an act amounts to the offence of 
contempt of tho -lawful authority of public ser¬ 
vants, or to an offence against public justice, 
such as giving false evidence, or to an offence 
relating to documents actually used in a Court, 
private prosecutions are barred absolutely, and 
only tho Court in relation to which tho offence 
was committed may initiate proceedings. In the 
case of an offence alleged to have committed 
against public justice, if the Court in its discre¬ 
tion has declined to prosecute, on the ground that 
there was not strong prima facie case, the refu¬ 
sal of the Court to prosecute is final, and a 
private complaint by the party who is animated 
by a sense of personal grievance is barred under 
S. 195 (1) (b), Cr. P. Code. (Newsom. J.) 
Ramaswami Iyengar v. Panduranga Mudaliar 
171 I.C. 943 = 10 R.M. 414 = 39 Cr.L.J. 1 = 1937 
M. Cr. C. 289 = 1937 M.W.N. 1070 =*16 L. W. 
704—A.I.R. 1938 Mad. 173= (1937) 2 MLJ 
757. 
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~"77~ S - 1 Offence of forgery committed in 
relation to irroceedings before Court, forming 
part of same transaction with offences which 
Court is inquiring — Procedure. 

Tho purpose of 8. 195 is not that one Court 
should keep check upon another, because if that 
were so, the Court itself would not be entrusted 
with the making of a complaint as it is under 
the provisions of tho section. Tho purpose of 
tho section is to provide, inter alia, that an 
offence of forgery, for instance, shall be inquired 
into upon a complaint of a Court before which 
the forged document was produced and not upon 
the complaint of a private individual. It is tho 
Court before whom the forg«*d document Ls pro- 
duced which is to decide whether there should 
bo or should not be an inquiry in the first in¬ 
stance. Since a Court is entrusted by tho Legis¬ 
lature with this discretion and with this power, 
it follows that it is itself entitled to inquire 
into an alleged offence committed in relation to 
proceedings before it, provided no other section 
of the Cr. P. Code bars the way, when that 
alleged offence is part of the same transaction, 
with the offences of which the Court has already 
taken cognizance, and tho Magistrate can in 
such case convert the proceedings before him into 
one for committal to the Court of Session. 
(Davis, J.C. and Tyabji, J.) Jashanmal v. 
Emperor. I.L.R. (1940) Kar. 95 = 183 LC 619 

Sind SI' 64 = 40 Cr L J ' 818 <2)=AIE - 1939 
•S. 195 (1) (b)— Offence under S. 210, 


-S. 195 —False allegation in plaint in suit 

—Complaint of defamation based on — Maintain¬ 
ability—Complaint by Court — Necessity. 

In the case of a complaint based on an allega¬ 
tion in a plaint in a suit, if the allegation is 
false, the offence falls under S. 193, I. P. Code, 
and for a prosecution for such an offence a 
complaint by the Court is necessary. The par¬ 
ties cannot be permitted to evade the law by 
filing a complaint of defamation. (LaTcshmana 
Bao, J.) Sambas 1 vayya v. Siddalingappa. 51 
L.W. 491=1940 M.W.N. 392=A.I.R. 1940 Mad. 
677= (1940) 1 M.L.J. 689. 


I. P. Code—Absence of complaint by Court — 
Private complaint by aggrieved party under S. 

406—J/ amt ai nab il it y—P roceedin gs—Liabilit u to 

be quashed. 

When the offence disclosed bv the facts stated 
in a complaint is essentially an offence relating 
*° administration of justice, falling under 
‘ - * • P. Code, S. 195, Cr. P. Code, applies, 

and a complaint in writing to the Court is neces¬ 
sary as required by S. 195. It is not open in 
such a case to the complainant to prefer a com¬ 
plaint under another section so as to evade the 
provisions of S. 195. The accused held a de- 
cree against the complainant and the latter in 

m^ ac - tl0n i, °i f m? dccrce made certain pav- 
ments in kind. The accused, however, fraudu- 

l abt^L p°i°^ l ! Dg the Payments from the Court, 

a wir^nf U f er *if XeCUti0n of the d€cree and S° fc 
fc f T arrest of the complainant. 

ag * ?r i eved the complainant fileda com- 
plaint against the accused under S. 406, I. P. 

ITWd, that the offence alleged was primarily 
. offence relating to the administration of jus- 
tice under S. 210, I. P. Code, and that the pro- 

'Thpi? T ere P 1,sconce ived and must be quashed, 
the object and purpose of S. 195, Cr. p Code 

being clearly to keep within the control of Courts 

in the public interests offences committed in rela- 

of 0 thp 0 r, the - r pr0Ce | d i ngS ' il . would be an evasion 
ot the provisions of that section to allow the com- 

*, hcm b 7 Pacing the offence under 
o. 406, I. P. Code, instead of under S 210 I P 

Coda (Davis, C. J. and Mehta , AJC) Bhfmo- 

Mal v. Emperor. 29 S.L.R. 356=164 LC 797= 

9 RS. 55 — 1936 Cr. C. 804=37 Cr.L J 1007= 
A.I.R. 1936 Sind 123. * uu/ 
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_S. 195— Order for complaint invalid 

yagainst some of several accused—Commitment 
of all for trial—Trial in pursuance of—Legality 
of prosecution as against persons not specifi¬ 
cally named in complaint. 

What S. 195, Cr. P. Code, prohibits is taking 
cognizance of an offence of a certain class ex- 
cent on a complaint of a Court; but where a 
Court has complained of an offence specified in 
the section, then cognisance can be and must 
be taken of the whole case; that is to say, the 
prosecution will go forward as against all per¬ 
sons found to be concerned m the offence and 
also under any other sections found to be appli¬ 
cable to the facts of the case, and not only 
against those specifically named in the order for 
complaint. When cognizance has been taken of 
an offence, the inquiry will proceed against all 
the persons whom the evidence shows to have 
been concerned in it, provided that the Court 
making the complaint and naming some persons 
therein has not expressly considered and found 
against the prosecution of other persons on the 
same facts. S. 195 does-not therefore bar the 
conviction at such trial of an accused who has 
not been named in the complannt or against whom 
the complaint is invalid. (Dhavle and Lowland 
7/1 JllGESHWAR SlNGII V. EMPEROR. 15 F^t. 

26 = 164 1.0. 86 = 37 Cr.L.J. 893 = 9 R.P. 84 = 17 
Pat.L.T. 234 = 1936 Cr. C. 539 — 1936 P.W.N. 489 
=A.I.R. 1936 Pat. 346. 

_g. 195 (1) (b) — Power of Court to file com¬ 
plaint against witness. 

A Court has power to file a complaint, against 

witness—not party to the suit or proceeding— 
under S. 193, Penal Code, as there is nothing 
in S 195 (1) (b) which confines the powers ot 
th- Court to persons who are parties to the pro¬ 
ceedings. It is S. 195 (1) (c) which confines 
the power of the Court to parties to the pro¬ 
ceeding, and then it is in respect of documents 
and not of oral evidence. (Parlcer, J .) Emperor 
v U Kadoe. 164 I.C. 769 = 9 R.R. 139 — 37 Cr. 
xi.j. 1008 = 1936 Cr.C. 771 = A.I.R. 1936 Rang. 

369. 

_S. 195 (1)— ( Public servant concerned* 

meaning of. 

The object of S. 195 (1) (a), Cr. P. Code, 
appears to be that the person best qualified to 
decide whether complaint should or should not 
be made, should have the power to make a com¬ 
plaint. Hence the words ‘public servant con¬ 
cerned’ in S. 195 (1). Cr. P. Code, cannot mean 
or have reference to any particular person but 
can only refer to any person who happens to 
hold the particular post at the particular time. 
(Hamilton, J.) Emperor v. Chhedi Singh. 180 
re. 769 = 1939 OWN. 337 = 1939 A.Cr.C. 68 = 
1939 O.A. 319 = 1939 O.L.R. 206 = 40 Cr.L.J. 508 
= 11 R.O. 260 = 1939 A-W-R. (C.C.) 71=A.I.R. 
1939 Oudh 160. 

-S. 195 (1) (b) and (c)—S. 195 (1) (c) 

Only requires the production of a forged docu¬ 
ment in Court or its being given in evidence. 
The phrase “in or in relation to any proceeding” 
only occurs in S. 195 (1) (5), which has nothing 
to do with the offence of forgery. (King, J.) 
N. V. L. Narasimha Rao v. Emperor. 1937 M. 
W.N. 887. 
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Miscellaneous. 

-S. 195 (1) (c)—Use of forged receipts in 

suit—Complaint by judge under S. 193, I. P. 
Code—Conviction undier S. 471—Sustainability.. 
Xee Penal Code, Ss. 193 and 471. 70 M.L.J. 

109. 

-S. 195 (1) (c )— u Committed by a party 

to any proceeding in any Court”—Construction 
— Proceeding—If to be pending at time of 
complaint. 

Obiter: —The words “committed by a party to 
any proceeding in any Court” in S. 195 (1) 
(c), Cr. P. Code, imply that the proceeding 
must be pending at the material time, i.e ., at 
the time the Magistrate takes cognizance of the 
criminal complaint. ( Broomfield'■ and Wassoo- 
dew , JJ.) Emperor v. Mallappa Tejappa. 
166 I.C. 270=9 R.B. 229=38 Cr.L.J. 149= 
38 Bom. L. R. 964=A.I.R. 1937 Bom. 14. 

-Ss. 195 and 190 and Penal Code, S. 182 

—Offence under S. 182, I.P. Code—Absence of 
complaint of public officer — Effect. 

Where there is no complaint in writing of a 
public servant against a person accused of an 
offence under S. 182, I. P. Code, lie cannot be 
convicted. The provisions of S. 190, Cr. P. 
Code, are subject to the provisions of S. 195 
which follow it. (Zia-ul-Hasan, J. ) Ram 
Prasad Dube v. Emperor. 189 I. C. 702=41 
Cr.L.J. 787=1940 O.L.R. 498=1940 O.W. 

N. 917=1940 A.W.R. (C. C-) 307 (1)=1940 

O. A. 591. 

-Ss. 195 and 476 —Complaints in respect 

of defamatory statement made in judicial pro¬ 
ceedings—Who is to complain—Sanction of 
Magistrate, if necessary. 

There is nothing in Ss. 195 and 476, Cr.P. 
Code, which prevents a man from making a 
complaint for defamation in respect of a state¬ 
ment made during judicial proceedings. The 
sanction of the judicial authority before whom 
the statement is made is not necessary. Further 
according to S. 198, it is only the person de¬ 
famed who is given the sole right to file a com¬ 
plaint for defamation and hence the judicial 
authority before Tvhom the statement is made 
is not competent to file a complaint for prosecu¬ 
tion of the person concerned for making the 
defamatory statement. (JRachhpal Singh, J.) 
Mahomed Isa v. Nazim Husan. I. L. R- 
(1940) All. 314=188 I.C. 699=13 R.A. 72— 

41 Cr.L.J. 660=1940 A.W.R. (H.C.) 122= 
1940 A.Cr.C. 42=1940 A.L.J. 79=A.IR- 
1940 All. 246. 

-Ss. 195 and 476— Applicability — Execu¬ 
tion of decree — Attachment—Obstruction to — 
Complaint under S. 186, 379 or 424— Complaint 
by Court — Necessity. 

No complaint of the Court is necessary for 
an offence under S. 186, 379 or 424, I. P. Code, 
against persons alleged to have obstructed an 
amin attaching property in execution °f * 
warrant of attachment. ( Lalcshmana Lao, J.) 
Rengaswami Thevan v. Emperor. (1939) M. 

W. N. 886. . 

-Ss. 195 and 476— Object and scope of— 

Proceedings commenced by magistrate 
powers—Subsequent cessation of potccrs— 
plaint made after cessation of powers IT * 

The intention of the Legislature m ^tmg 
Ss. 195 and 476, Cr.P.Code, is to prevent m- 
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nocont persons being put on trial at the instance 
of persons likely to bo moved by motives of 
revenge and not to protect guilty persons from 
the penalty of their crimes. This object is in 
no way defeated by the fact that at. the time 
the magistrate makes a complaint he is not em¬ 
powered to act asr a magistrate, where he is 
merely completing the preliminary proceedings 
that lie has begun at a time when he had such 
powers. ( Dhavle and Howland, JJ .) JuoEsn- 
war Sing 11 v. Emperor. 15 Pat. 26=164 I. 
C. 86=37 Cr.L.J. 893=9 R.P. 84=17 Pat. 
L.T. 234=1936 Cr.C. 539=1936 P.W.N. 489 
=A.I.R. 1936 Pat. 346. 

-Ss. 195 and 476— Applicability—Persons 

not parties—Complaint against—Power to make. 

It is to the taking of cognizance of the 
offence that S. 195 (1), Subsections (b) ami 
(c), Or. P. Code, refer to; it is the offence and 
not the offender which is referred to. Thus 
oven if a person is not a party to the proceed¬ 
ings in respect of which a Court, wishes to in¬ 
quire and make complaint under S. 211, I. P. 
Code, within the provisions of S. 47G, Cr. P. 
Code, the Court is competent to take action 
against him, if he is connected with the offence 
by abetting or conspiring. (Davis, J.C. and 
Mehta, A. .7. C.) Emperor v. Henry Bridg- 
NELL. 170 I. C. 891=38 Cr. L. J. 1002 = 
10 R.S. 81=A.I.R. 1937 Sind 193. 


Ss. 195 (1) 


(c) and 476— “Such Court” 
— Meaning—High Court—Original suit — Pro¬ 
duction of fabricated documents — Complaint — 
By whom to be made—Jurisdiction of Chief 
Justice — Procedure—Preliminaries to making 
complaint—Application and inquiry—Necessity 
for. 

The complaint required by S. 195 (1) (c) is 
the complaint of the Court*in which the offence 
is committed, i.e., the fabricated documents are 
produced in evidence, and not of the trial Judge 
necessarily; and where the suit is tried by a 
Judge of the High Court, the terra 4 Court’ 
occurring in the section must be taken to mean 
“the High Court”. There is nothing to pre¬ 
vent any Judge of the High Court from deal¬ 
ing with the matter. The Chief Justice has 
jurisdiction to make the necessary order under 
S. 476, Cr.P. Code, and when he makes it in 
the exercise of ordinary original jurisdiction, it 
is perfectly legal and cannot be questioned as 
being without jurisdiction. The Court may, 
under S. 476, make the complaint on applica¬ 
tion or otherwise, such as on a note put up by 
the office, and it need not hold a preliminary 
inquiry. (Mockett and Lakshmana Rao. JJ.) 
Varadarajalu Naidu, In re. • 38 Cr. L. J. 

871=170 I.C. 255=1.L.R. (1937) Mad. 612 
10 R M. 163=1937 M.W.N. 330=45 L.W. 
267—1937 M.Cr.C. 112=A.I.R. 1937 Mad. 
716=(1937) 1 M.L.J. 396. 

--Ss. 195 (1) (b), 476-A and 637— Offence 

under S. 193, I.P. Code, committed before 
Second Class Magistrate—Complaint by Addi¬ 
tional District Magistrate — Jurisdiction — Irre¬ 
gularity, if curable . 

An Additional District Magistrate has no 
jurisdiction to take any proceeding under S. 
476-A, Cr. P. Code, or to institute a complaint 
in respect of an offence under S. 192, I. p. 
Code, committed in the Court of a Second Class 


1 CR. P. CODE (1898), S. 106. 

Magistrate. A Second Class Magistrate cannot 
J bo deemed to be subordinate for the purposes 
S. 195, Cr. P. Code, to the Additional District 
Magistrate, a* appeals from his Court do not 
ordinarily lie to tlie Additional District Magis¬ 
trate, but to the District Magistrate. Where 
such complaint is made by the Additional Dis¬ 
trict Magistrate, the irregularity not curable 
by 8. 537, Cr. P. Code. (Howland, J.) Ram- 
din Lal v. Emperor. 165 I.C. 970=9 R.P. 
246=38 Cr.L.J. 97=18 Pat L.T. 91=3 B. 

R. 117=A.I.R. 1937 Pat. 176. 

--Ss. 195 (3) and 476-B— Snuill Cause 

Court—Refusal to make complaint—Appeal to 
D isi rict Judge—Com potency. 

On the Small Cause Court refusing to make 
a complaint under S. 476, Cr. P. Code, an 
appeal lies to the District Court under S. 195 
(3) of the Code. (Spargo, J.) Addul Hus¬ 
sein v. Mon am kd Ibraiiim. 173 I. C. 810— 
10 R.R. 371=A.I.R. 1937 Rang. 526. 

-Ss. 195 and 482— ‘Court' — Meaning of — 

Sir-panch, if Panchayat Court—If “Court'’. 

The word ‘Court’ in S. 482 and also in 8.195 
means/ all the members constituting the particu¬ 
lar Court in question the sir-panch, more spe¬ 
cially when he is not even a member of any of 
the Panchayat Court Benches which are actual¬ 
ly sitting, cannot, in law represent the ‘Court * 
tor the purpose of making the complaint under 

S. 195 or an inquiry under S. 482. Where 
a sir-panch who was not even a member of any 
of the Panchayat Court made a complaint of an 
offence under S. 228, Penal Code. 

Held, that there had been illegality in the in¬ 
stitution of the ease. (Gruer, J.) Vithal 
Sonaji v . Emperor. I. L. R. (1937) Nag. 
145=167 I.C. 378=9 R.N. 181=38 Cr.L.J. 
380=1936 Cr.C. 1120=A.I.R. 1936 Nag. 

275. 6 


Ss. 195 and 537— Complaint under the 
directions of the High Court-Deputy Registrar, 
if can make—Defect if any, if curable. 

The Deputy Registrar of the High Court is 
the proper officer for filing complaints under 
S. 195, Cr.P. Code. The mere fact, that the 
authority to file it was not given in writing is 
immaterial, when ns a matter of fact it is shown 
to have been filed after consultation with tho 
Judges concerned and with their consent. Tho 
irregularity, if any, cannot in view of S. 537, 

y-. P ' - C ° de ’ hnpair the validity of the decision. 

*^0 Sheoshanker v. Emperor. 

885=13 R 14=41 Cr.L.J. 697 = 
1940 N.L.J. 165. 


— —S. 195 and Central Provinces Debt 

Conciliation Act (1933), Ss. 24-A and 18_ 

Court' in s. 195, Cr. P. Code, meaning of — 
Debt conciliation Board, if can pass order under 
o. 195— Order , if appeasable. 

The expression ‘Court* in S. 195, Cr.P. Code, 
is or wide scope and includes more than the 
expression 'Civil, Criminal or Revenue Court 1 in 
s. 476. Under 8. 24-A of the C. P. Debt 
Uneiliation Act all proceedings under the Act 
shall be deemed to be judicial proceedings. 
Hence the Board has power to pass an order 

™* er195 « Cr.P- Code. But it cannot be 
held that it is either a Civil or Revenae Court 

* proceedings under S. 195. S. 18 

of the Debt Conciliation Act bars appeals from 
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any order passed by a Board. ( Gruer , J.) 
Babulal v. Kisanso. 186 I.C. 708=12 R. 
N. 266=41 Cr. L. J. 376=1940 N.L.J. 23= 
A.I.R. 1940 Nag. 184. 

-Ss. 196—Applicability—Petition to Sub- 

Inspector of Police by residents of locality— 
Allegation of offences against another and pray¬ 
er for protection against claim—Prosecution— 
Sanction—Necessity. See Penal Code, S.499, 
Eighth Exception. 1938 M.W.N. 871 (2) 
=(1938) 2 M.L.J. 397. 

-S. 196 —Order sanctioning prosecution — 

Form of and compliance with. 

An order of the Government sanctioning under 
S. 197, Cr.P. Code, a prosecution for an offence 
of sedition under S. 124-A, I. P. Code, was as 
follows: “The Deputy Inspector-General of 

Police.is requested to depute an officer of 

the Special Branch, C.I.D., of the rank not 
lower than that of Inspector of Police, to pre¬ 
fer a complaint, etc .’' In consequence of this 
order, a letter was issued by the Deputy Inspect¬ 
or-General to an Inspector of Police, authorizing 
the latter to prefer a complaint and the letter 
was signed by the Senior Officer in the office of 
the Deputy Inspector-General for the Deputy 
Inspector-General. The complaint was accord¬ 
ingly filed by the Inspector to whom the letter 
was addressed. 

Held , the complaint was properly filed and 
was in accordance with the order sanctioning 
prosecution. ( Horwill . J .) Batliwalla v. 
Emperob. 1938 M.W.N. 629=48 L.W. 170 
i=177 I.C. 747=11 R.M. 375=1938 M.Cr.C. 
191=39 Cr.L.J. 938= A.I.R. 1938 Mad. 768 
= (1938) 2 M.L.J. 416. 

-S. 196- A —Applicability and scope — 

Charge under S. 120 -B, I. P. Code—Absence of 
sanction—Committal to Sessions — Legality — 
Misapplication of S. 120-B— Facts alleged by 
prosecution disclosing offence under S. 109, I. 
P. Code—Proper course—Allegation of commis¬ 
sion of offences in pursuance of conspiracy .— 
Fffect of—Committal—If to be quashed — Amend¬ 
ment of charge. 

A commitment on a charge of criminal cons¬ 
piracy under S. 120-B, I.P. Code, is not legal 
when no sanction to prosecute or to initiate the 
prosecution has been obtained as required by 
S. 196-A, Cr. P. Code, although it is true that 
S. 196-A was designed to safeguard persons 
from frivolous accusations of criminal conspi¬ 
racy and not as loophole of escape for persons 
committed after full magisterial inquiry on a 
charge of criminal conspiracy or convicted after 
full trial of criminal conspiracy. Where the 
charge under S. 120-B is wrongly laid and Ss. 
120-A and 120-B do not apply to the facts 
alleged by the prosecution, the committal will 
not be set aside. The mistake or misuse of 
S. 120-B should be rectified and the proper 
section should be applied. Where the facts 
alleged by the prosecution, show that the matter 
has gone beyond the stage of mere conspiracy 
and offences are alleged to have been commit¬ 
ted in pursuance thereof, S9. 120-A and 120-B 
are wholly irrelevant. The proper section to 
be applied is S. 109, I. P. Code,.which applies 
to the case. Where an offence is • alleged to 
have been committed by more than two persons, 
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such of them as actually took part in the com¬ 
mission should bo charged -with the substantive 
offence, while those who are alleged to have 
abetted it by conspiracy should be charged with 
the offence of abetment under 8. 109, I. P. 
Code. Since no sanction is ever required to 
initiate a prosecution for a substantive offence, 
the committal on .the charge under 8. 120-B 

should only be altered to one on a charge under 
S. 109, I. P. Code, it need not be quashed. 

( Ncwsami, J.) Venkataramiah, In re. 
173 I.C. 26=10 R.M. 616=39 Cr.L.J. 266= 
1937 M.Cr.C. 337=1937 M.W.N. 996=46 L. 
W. 709=A.I.R. 1938 Mad. 130=(1937) 2 M. 
L.J. 862. 

-S. 196-A (2)— Scope — Sanction for prose¬ 
cution — When necessary — Object of accused 
sought to be attained by resort to non-cogniza- 
ble offences — Sanction — Necessity. 

According to the terms of S. 196-A (2), Cr. 
P. Code, the jurisdiction of a Court to take 
cognizance of an offence of criminal conspiracy 
under S. 120-B, I.P. Code, depends upon the 
object of the conspiracy; if the object, is to 
commit a non-cognizable offence, sanction under 
S. 196-A (2), Cr.P. Code, is essential to give 
jurisdiction to the Court. The object of the 
conspiracy has to be determined at the initial 
stage not only by reference to the sections of 
the Penal Code mentioned in the complaint, but 
also upon the facts narrated therein and the 
evidence tendered. There is recognisable differ¬ 
ence between the object of a conspiracy and the 
means adopted to realize that object. If they 
are separable, then even if the object of the 
accused—which is not to commit a non-cogniza¬ 
ble offence—is sought to be attained by resort 
to non-cognizable offences, no sanction is neces¬ 
sary. It does not matter if the object is mix¬ 
ed up erroneously with the statement of method 
of attaining it in the body of the complaint. 

It is perfectly open to the Magistrate upon the 
evidence to dissect the facts in order to decide 
the question of sanction. (Wassoodew and Sen , 
JJ.) Emperor v. Ramcthandra Rango. 
181 I.C. 870=11 R.B. 356=40 Cr.L.J. 679 
=41 Bom.L.R. 98=A.I.R. 1939 Bom. 129. 

-Ss. 196-A (2) and 195— Object of conspi¬ 
racy to commit non-cognizable offence—Some of 
accused parties to proceedings in which offence 
committed — Sanction, if necessary. 

Where a non-cognizable offence is committed 
and several persons are charged for conspiracy 
to commit the offence but some only of the ac¬ 
cused are parties to the proceedings in which 
the offence was committed, sanction is not neces¬ 
sary in the case of such accused but is neces¬ 
sary in the case of the others who are not 
parties to the proceeding. (Young, C-J* 
and Teh Chand, J.) Emperor v. Nand Lai.. 

40 P.L.R.,815=176 I.C. 654=11 R.L. 221= 

39 Cr.L.J. 765=A.I.R. 1938 Lah. 526. 

-S. 197. 

Applicability. 

Discharge of official duty. 

Object underlying. 

Public servant. 

Sanction. i 

Sanction, if necessary. 

Miscellaneous. 


> 
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Applicability. 

-S. 197 —Conditions necessary. 

For S. 197 (1), Cr. P. Code, to apply, it 
must be shown that the accused was a public 
servant both at the time of the offence and at 
the time when he is accused, that is at the time 
when tho accusation is made against him either 
by a complaint or a police report. ( Bennet, 
J.) Suraj Narain Chaube v. Emperor. 
I.L.R. 1938 All. 776=1938 A.Cr.C. 60=11 
R. A. 201=177 I.C. 462=1938 A.L.R. 761= 
39 Cr.L.J. 925=1938 A.L.J. 649=1938 A. 
W.R. (H.C.) 463=A.I.R. 1938 All. 613. 

-S. 197—Election officer—If Judge—Re¬ 
moval of names from electoral roll—Prosecution 
—Sanction of Local Government—Necessity. See 
Penal Code, S. 19. 1937 M.W.N. 740. 

-S. 197—Offence under S. G3 (1) (a), 

Chota Nagpur Tenancy Act—Procedure. Sec 
Chota Nagpur Tenancy Act, S. 63 (1) (a). 
186 I.C. 738=6 B.R. 241. 

-S. 197— President of Taluka Local Board 

— If public servant not removable save by or 
with the sanction of Local Government—Offence 
by in official capacity—Sanction to prosecute 
not obtained — Effect—Absence of jurisdiction 
as to part of trial only—If vitiates entire 
proceedings. 

The President of a Taluka Local Board is a 
statutory public servant under S. 135 of the 
Bombay Local Boards Act, and is removable 
from office as such President only by the Local 
Government for misconduct, or neglect of, or 
incapacity to perform, his duty. S. 197 (1), 
Cr. P. Code, applies to that case and the 
Court has consequently no jurisdiction to take 
cognizance of any offence or offences committed 
by the President or alleged to have been com¬ 
mitted by him while acting or purporting to 
act in the discharge of his official duty, except 
with the previous sanction of the Local Govern¬ 
ment as required by S. 197, Cr. P. Code. 
Where the Court has acted, without jurisdiction 
with regard to part of a trial the whole pro¬ 
ceedings are vitiated by the illegality, the whole 
trial is invalid, and any conviction based on 
such proceedings cannot stand. ( Broomfield and 
Sen, JJ.) Emperor v. Rudragouda Rachan- 
<iom>A. I.L.R. (1937) Bom. 256=39 Bom. 
L.R. 70=168 I.C. 966=38 Cr. L.J. 654=9 
R.B. 413=A.I.R. 1937 Bom. 160. 

— —S. 197— Betired public servant — Prosecu¬ 
tion in respect of act committed while in service 
— Sanction — ITeccssity. 

The protection conferred by S. 197, Cr. P. 
Code, would be largely illusory if it were open 
to people to wait until the public servant had 
ceased to hold that position and then lod^e 
their complaint, for generally there is no ques¬ 
tion of limitation in criminal proceedings. A 
public servant who is on the verge of retire¬ 
ment would have no protection whatever. S. 
197, Cr. P. Code, therefore protects a person 
who is a public servant, at the time of the al¬ 
leged incident, even if he ceased to be a public 
servant before the prosecution starts. ( Pollock, 
J.) S.Y. Patil, In re. 172 I.C. 669=10 
R. N. 232=39 Cr.L.J. 146=A.I.R. 1937 

Nag. 293. 
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Discharge of official duty. 

-S. 197 —Excise Sub-Inspector signing cer¬ 
tificate for goods imported in bond. 

It was a part of tho duty of an Excise Sub- 
Inspector to sign certificates in respect of goods 
imported in bond into Afghanistan. 1 he Excise 
Sub-Inspector signed such certificate knowing 
that the goods had never been so imported. In 
older to deceive the Treasury officer, it was es¬ 
sential that tho Excise Sub-Inspector ought to 
have signed such certificates in his official 
capacity. 

Held, that it was only by \irtue of his official 
position that he could sign the certificates and 
deceive tho Treasury Officer. The Excise Offi¬ 
cer therefore purported to act in discharge of 
his official duty when ho signed the certificates 
in tho manner as alleged. To launch a cri¬ 
minal prosecution against him it was necessary 
to obtain the sanction of the Local Government, 
viz., tho authority that had power to remove him 
from his office; without such sanction the trial 
was without jurisdiction. ( Middleton, J.C., and 
Almond, A.J.C.) Emperor v. Fazal Rahman. 
170 I.C. 772=10 R. Pesh. 23=38 Cr. L. J. 
1042=A.J.R. 1937 Pesh. 52. 

-S. 197—“7/i the discharge of his official 

duty"—Meaning of — President of Panchayat 
Court — Abuse and assault of person objecting to 
procedure adopted by him—Sanction of Local 
Government — Necessity. 

A complaint against the President of a Pan¬ 
chayat Court alleged that when the president 
was about to write the Court’s order dismiss¬ 
ing tho complainant’s petition, the complainant 
objected to the dictation by the clerk of the 
President of the order to be pronounced in the 
matter, and asked the President not to allow 
the clerk to dictate the judgment as the Court 
was bound in law to write its own judgments 
and that on account of this objection taken by 
the complainant the President got up from his 
seat abusing tho complainant slapped him on the 
cheek twice, and also threatened to beat him 
with his shoe. 

Held, that the acts alleged against the Presi¬ 
dent must be deemed to have been done when 
he purported to act in the discharge of his offi¬ 
cial duties, though it was not part of his official 
duties to abuse or assault. To interpret the 
words, “in the discharge of his official duty” in 
a strict manner so as to include only acts done 
strictly within the scope of his authority or 
jurisdiction would render any protection un¬ 
necessary, because an act which is completely 
within tho scope of one’s official duties can 
never be an offence. It is only where offences 
are committed by a Judge that the necessity 
for protection comes in, and the protection is 
limited to cases where the offences are commit¬ 
ted while the Judge purports to act in his official 
capacity though undoubtedly he has outstepped 
the limits of his duties. Sanction of the Local 
Government would therefore be necessary for 
prosecuting the Judge in respect of such offence. 

(Pandrang Bow, J.) Subbiah v. Ramacharlu. 

184 I.C. 112=12 R.M. 412=40 Cr.L.J. 853 
=1939 M.W.N. 741=49 L.W. 781=1939 M- 
Cr. C 196=A.I.R. 1939 Mad. 604= (1939) 

2 M.L.J. 117. 

-S. 197 —Dicharge of official duty—Mem- 
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bers of District Council taking bribe before 
making some appointment at Council meeting . 

No doubt, if a public servant is actually en¬ 
gaged in the discharge of his duties, or is pur¬ 
porting or pretending to be so engaged, and 
commits an offence, the sanction of the Local 
Government is clearly required before a Court 
can take cognizance thereof. It is not enough 
for a public servant to be in an official position, 
which he may abuse, in order to bring him under 
the section: ‘lie must be purporting, or pretend¬ 
ing to act in pursuance of his- official duties. 
Where certain members of a Distiict Council 
took a bribe to influence their decision in the 
appointment of a particular person as a per¬ 
manent overseer of the Council. 

Held, that the offence was not committed while 
acting or purporting to act in the discharge of 
their official duty within the meaning of the 
section. It was an independent act commit¬ 
ted by persons whose position gave them the 
opportunity to commit it; but, it was in no 
way bound up with the performance of their 
duties and as such sanction of the Local Govern¬ 
ment was not necessary. (Itobert s, C.J. and 
Spar go, J.) II Tun Kywe v. Th» Kino. 

1939 Rang. L.R. 72=179 I.C. 679=40 Cr.L. 
J. 243 (2) =11 R.R. 337=A.I.R. 1939 Rang. 

17. 

__S. 197— Discharge of official duly — Prose¬ 
cution of member of Debt Settlement Board for 
receiving bribes — Sanction—If necessary. 

Sanction under S. 197 (1), Cr. P. Code, is 
not. necessary for the prosecution of a member 
of a Debt Settlement Board under S. 161, 
Indian Penal Code, for receiving bribes for the 
purpose of showing favour to a party before 
the Debt Settlement Tribunal, as the offence 
cannot, be said to have been committed by him 
while acting or purporting to act in the discharge 
of his official duties. ( Derbyshire, C.J. and 
Bartley, J.) Kiiurshed Ahmed v. Amanulla. 
I.L.R. (1940) 2 Cal. 162=71 C.L.J. 475= 
190 I.C. 157=44 C.W.N. 735=A.I.R. 1940 
Cal. 405. 

-— S. 197 —Discharge of official duty—Public 

servant giving evidence in Court—Prosecution , 
for perjury—Sanction of Local Government — 

If necessary. 

A public servant, giving evidence in any 
Court in obedience to a summons does not there¬ 
by purport to act in the discharge of liis official 
duty. If, therefore, a public servant who is 
summoned to give evidence before a commission 
appointed under Act. XXXVII of 1850 to in¬ 
vestigate certain charges against another public 
servant gives deliberately false evidence, the 
sanction of the Local Government under S. 197, 
Cr. P.Code, is not necessary for his prosecution 
for perjury. ( Henderson and Akram, JJ.) 
Superintendent and Remembrancer op Legal 
Affairs, Bengal v. Jadu nath Roy. I.L.R. 
(1940) 1 Cal. 590=188 I.C. 681=41 Cr.L.J. 
659=13 R.C. 43=44 C.W.N. 596=A.I.R. 

1940 Cal. 274. 

Object underlying. 

--S. 197 —Prosecution of a Municipal Com¬ 
missioner — Sanction—N ecessity. 

The policy of the Legislature underlying the 
enactment of S. 197, Cr. P. Code is to afford a 
reasonable protection to the public servants in 
the discharge of their official function and this 
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policy could not be defeated by the reasoning 
that at the time of the public servant commit¬ 
ting the offence he could not be said to be dis¬ 
charging public duty. Where an accused i» 
admittedly a public servant, is a Municipal 
Commissioner and that lie could not be removed 
from his office without the sanction of the Local 
Government, then he is completely protected by 
S. 197 and sanction is necessary for his 
prosecution. ( Manohar Lai, J.) Kali Pra¬ 
sad Singh v. Sirikisiiun Chaturvedi. 176 
I.C. 725=4 B.R. 755=11 R.p. 98=39 Cr. 
L.J. 774=A.I.R. 1938 Pat. 543. 

Public Servant. 

-S. 197 — District School Board Chairman 

— If public servant as defined in S. 21 (10), 

I. P. C.—Sanction to prosecute — Necessity. 

The chairman of a District Board constitut¬ 
ed under the Bombay Primary Education Act is 
a “public servant ” as defined by 8. 21 (10), 
I.P. Code, who is not removable from his 
office save by or with the sanction of the Local 
Government. He cannot consequently be pro¬ 
secuted for any offence alleged to have been 
committed by him while acting or purporting 
to act in the discharge of his official duty with¬ 
out the previous sanction of the Local Govern¬ 
ment as required by 8. 197, Cr. P. Code. 

( Broomfield .and Wasoodcw, JJ.) Niiane 
Saheb Ahmed Saheb, In re. I.L.R. (1937) 
Bom. 78=165 I.C. 901=9 R.B. 176=38 Bom. 
L.R. 956=38 Cr.L.J. 16=1936 Cr. C. 1104 
=A.I.R. 1936 Bom. 453. 

Sanction. 

-S. 197— Form of — Sanction accorded to ■ 

prosecution under specified section of Penal 
Code or such other section or sections as mag 
be applicable—Legality of—If bad for vague - 
v ess. 

Where the order granting sanction to a pro¬ 
secution under S. 197, Cr.P. Code, sets out the 
whole of the facts, and then gives the sanction 
for a jirosecution under a particular section of 
the Penal Code (specifying the section by the 
number) or such other section or sections of 
the Code as may be applicable to the facts of 
the case, it is- a sanction for a prosecution for 
the offence which those facts may be held to 
disclose. Such a sanction is in proper form • 
and legal, and when the accused' is prosecuted 
under the specified section and no other, it can¬ 
not be held that the prosecution is bad on the 
ground that the sanction is not in proj>er form 
and that it does not specify with sufficient 
clearness the offences for which the prosecution 
was permitted. ( Broomfield and Wadia, JJ.) 
Emperor v. Desaibhai. I.L.R. (1937) Bom- 
918=172 I.C. 873=10 R.B. 298=39 Cr.L.J- 
214=39 Bom. L.R. 1056=A.I.R. 1938 Bom- 
50. 

-S. 197— Sanction obtained after filing * 

complaint — Trial, if vitiated. 

In dealing with all technical objections of 
procedure the final test is whether or not the 
accused has in any way been prejudiced by the- 
alleged irregularity. The object of sanction 
under S. 197, Cr.P.Code, is that a public ser¬ 
vant should not be unduly harassed. The wora 
'institution' should not be given a very narrow 
meaning. In one sense it is true a Court taxes 
cognizance of a matter as soon as it makes any 
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order, however formal, but even if such formal 
orders ore considered to have been made with¬ 
out jurisdiction, this- flaw will not affect orders 
made after the defect has been removed and 
the Court is properly seised of the case. In 
prosecution against a public servant sanction 
under S. 197, Cr.P.Code, was not obtained 
before the institution of the complaint. But 
the sanction was actually put on record before 
the evidence in the case was recorded. The 
accused however was not prejudiced in any way 
owing to this defect in the procedure. 

Held, that this was merely an irregularity 
which in the absence of any prejudice to the 
accused, did not in any way affect the merits 
of the case or the procedure after tho granting 
of the sanction and hence the trial could not be 
vitiated. (Ham Lai, J .) Manzur Au v. Emperor. 
I.L.R. (1939) Bah. 227=179 I.C. 778=40 Cr. 
L.J. 252=12 R.L. 631=41 P.L.R. 154=A. 
I.R. 1938 Lah. 1. 

-S. 197 —Sanction under — Legality\ — Sanc¬ 
tion not addressed to any Court or officer—If 
bad. 

There is nothing in S. 197, Cr.P. Code, 
which requires that the sanction under tho 
section should bo addressed to any particular 
Court or oflieer or that orders under the second 
part of tho section should be necessarily 
passed in every case. A sanction is conse¬ 
quently not bad because it is not addressed to 
any particular Court or oflieer. (Broomfield 
and Wadia, JJ.) Emperor r. Desaibiiai. I. 
Ii.R. (1937) Bom. 918=172 I.C. 873=10 R. 
B. 298=39 Cr. L.J. 214=39 Bom.L.R. 1056 
=A.I.R. 1938 Bom. 50. 

-S. 197 —Acts done by public servant 

under cloak of office but not part of public duty 
—Prosecution for. 

S. 197, Cr.P. Code, applies to acts commit¬ 
ted by a public officer, although these acts were 
not part of his public duty. If he committed 
the act under tho cloak of his official position 
then he is protected. To hold otherwise would 
be to narrow down tho protection almost to 
vanishing point. (Pollock, J.) S.Y. Patil, In re. 
172 I.C. 669=10 R.N. 232=39 Cr. L.J. 146 
=A .I.R. 1937 Nag. 293. 

-S. 197 —Criminal breach of trust by pub¬ 
lic servant. 

No sanction under S. 197, Cr.P. Code, is 
necessary for the prosecution of a public ser¬ 
vant for an offence under S. 409, I.P. Code, 
because in committing such an offence the 
public servant in question cannot be said to be 
acting in the discharge of his official duty. In 
fact, in misappropriating such moneys he in¬ 
tends to act in direct opposition to his duty, 
and his office merely provides him with the 
opportunity of committing the offence. A.I.R. 
1935 Rang. 263, Rel. onjA.I.R. 1936 Lah. 781, 
Doubt. (Itam Lai, J.) Manzur Ali v. Emperor. 
I.L.R. (1939) Lah. 227=179 I.C. 778=40 
Cr.L.J. 252=11 R.L. 631=41 P.L.R. 154 = 
A.I.R. 1939 Lah. 1. 

-S. 197— Inspector of Police — Prosecution 

— Sanction — Necessity. 

• An Inspector of Police comes under the defi¬ 
nition of “subordinate ranks” in S. 3 (1), 
Bombay District Police Act. His appointment 
is to be made by the Inspector-General under 
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S. 10 of the Act. His suspension, reduction 
or removal is governed by the provisions of 
8. 29, which by virtue of 8. 243, Government 
of India Act, must control and regulate tho 
conditions of his service, for although 8. 29 
does not make special reference to the suspen¬ 
sion, reduction, or lemoval. 8. 29 (1) when 
read with 8. 29 (3 ) makes it clear that the word 
‘punishment* in S. 29 (3j includes power to 
suspend, reduce or remove. Under 8. 29 (3) 
it is tho Inspector-General or the Deputy Ins¬ 
pector-General who is to suspend the Inspector. 
Therefore an Inspector cannot claim that he is 
removable from office only with the previous 
sanction of the Local Government and heneo 
sanction under 8. 197 is not necessary for the 
prosecution of an Inspector of police. (Davis, J. 
j C. and ir eston, J.) Niaz Muhammad v. Emperor. 
I.L.R. (1939) Kar. 652=182 I.C. 513=12 R. 
S. 18=40 Cr.L.J. 695=A.I.R. 1939 Sind 148. 

|-S. 197— ‘‘Judge”—Village police patcl — 

Offence by in the course of duties while trying 
case — S. 1 (2)— Scope and effect of. 

A village police patel trying and disposing of 
a case in exercise of his powers under S. 14 of 
tho Village Police Act of 1867 is a Judge with¬ 
in tho meaning of S. 19, I.P. Code, for purposes 
of S. 197, Cr.P. Code and therefore come3 
within the protection afforded to Judges anl 
public servants under S. 197, Cr.P. Code, sanc¬ 
tion of the Local Government must therefore be 
obtained to a prosecution of the village police 
patel for an offence alleged to have been com¬ 
mitted by him while acting as Judge. S. 1 (2) 
of the Cr.P. Code does- not prevent the appli¬ 
cation of 8. 197 to the village police patel. All 
that S. 1 (2) means is that the procedure to be 
followed by the village police patel is not to be 
governed by the Cr.P.Code. (Beaumont, C.J.and 
Sen, J.) Emperor v. Shankar Sayaji Dalvt. 
178 I.C. 682=11 R.B. 183=40 Cr.L.J. 116 
=40 Bom.L.R. 1106=A.I.R. 1938 Bom. 489. 

S. 197—‘ ‘Magistrate* ’ or “public servant 
not removable, etc.”—Village headman sending 
report under S. 45 —Prosecution of. 

A village munsif or village headman who 
sends a report under S. 45, Cr.P.Code, is not 
acting 111 his capacity as Magistrate, nor is he a 
public servant removable only by or with the 
sanction of a Local Government within the 
meaning of S. 197, Cr.P.Code. Sanction of 
tho Go\ernment is* therefore not necessary for 
the prosecution of a village headman in respect 
of such a report sent by him. (King, J.) 
Balanagu v. Kotayya. 1937 M.W.N. 638= 
170 I.C. 481=38 Cr.L.J. 950=10 R.M. 206 
—1937 M.Cr.C. 188=45 L.W. 697=A.I.R. 
1937 Mad. 578. 

-S. 197 —Manager under Chota Nagpur 

Encumbered Estates Act—If a ‘Judge’—Offence 
relating to passing of bills for work done by 
contractor—Prosecution of manager for. 

There can be no doubt that while exercising 
the functions referred to in Part. IV of the 
Chota Nagpur Encumbered Estates Act of 
1876 relating to the settlement of debts, the 
Manager is a Judge within the meaning of 
S.. 197, I.P. Code. That being so, S. 197, 
Cr.P. Code, debars his prosecution on a charge 
of any of the offences alleged to have been 
committed by him while acting, or purporting 
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to act, in the discharge of his official duty. As 
the manager, while passing the bills for work 
done by the contractor, acts in his official capa¬ 
city and in discharge of his official duty, he 
cannot be prosecuted for an offence relating to 
the passing of such bills, without the sanction 
of the Local Government ( Agarwala, J .) 
Hemendra Nath Gupta v. Emperor. 165 I. 
C. 966=9 R.P. 243=38 Cr. L. J. 94— 
3 B.R. 114 (2) =17 Pat. L.T. 932=1936 P. 
W.N. 782=A.I.R. 1937 Pat. 160. 

-S. 197 —Officiating kulkarni —Collection 

of land revenue and misappropriation — Prosecu¬ 
tion—Bombay Hereditary Offices Act, S. 58. 

An officiating kulkarni can, under S. 58 of 
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of the Local Government for it does not en¬ 
tail taking cognizance of any offence. (Spargo, 
J.) U Ba Hla v. Maung Tun Sein. 170 I.C. 
516=38 Cr.L.J. 945 = 10 R.R. 96=A.I.R. 1937 
Rang. 312. 

-S. 197 —Prosecution of receiver. 

! A receiver appointed by a Civil Court is not 
a public servant within the meaning of 8. 197, 
Cr. P. Code, and so no sanction of that Court 
is necessary for his prosecution for a breach 
of the ordinary criminal law of the country. (Ba 
U, J.) Maung Saw Maung v. Ma Me Shwe. 
1939 Rang.L.R. 117=182 I.C. 262 = 11 RJEt. 


the Bombay Hereditary Village Offices Act, be 
removed by the Collector only with the previous 
sanction of the Provincial Government, and 
therefore he is a public servant who is not re¬ 
movable from his office save by or with the 
consent of the Local Government within the 
meaning of S. 197, Cr. P. Code. But sanc¬ 
tion under S. 197, Cr.P. Code, is only required 
for a prosecution for an offence committed 
while acting or purporting to act in the dis¬ 
charge of official duty. Where an officiating 
kidkartii collects money on account of land 
revenue, and, instead of sending it to the trea¬ 
sury, uses it for his own purposes, it cannot be 
said that in so misappropriating the amount, ho 
is acting or purporting to act in discharge of 
his official capacity, and therefore he can bo 
prosecuted for misappropriation without sanc¬ 
tion under S. 197, Cr.P. Code. (Broomfield and 
Macklin, JJ .) Emperor v. Gurushidayya. 

I.L.R. (1939) Bom. 119=179 I.C. 686=11 

R. B. 287 (2) =40 Cr.L.J. 269=40 Bom.L.R. 
1286 =A. I. R. 1939 Bom. 63. 

-S. 197 —President of Panchayat Court — 

Money paid to in his capacity as president — 
Prosecution for criminal breach of trust in res¬ 
pect of. 

The President of a Panchayat Court which a 
judge within the meaning of the Penal Code 
'should not be exposed to private complaints in 
respect of acts done by him in his capacity as 
such and while purporting to discharge his duties, 
without the safeguard or protection afforded by 

S. 197, I. P. Code. A prosecution of the Presi¬ 
dent of a Panchayat Court for criminal breach 
of trust in respect of a sum of money paid to 
him as such President cannot therefore be laun¬ 
ched without the sanction of the Local Govern¬ 
ment required by S. 197, Cr. P. Code. (Pandu- 
rang Boiu, J.) Chellaperumal Padayachi v. 
Velayudha Padayachi. 1937 M.W.N. 216. 

—-S. 197 (1 )—Prosecution of Deputy Supe¬ 

rintendent of Police—Preliminary enquiry—If 
can be held before such sanction. 

A Deputy Superintendent of Police who is 
appbinted by Local Government comes within 
the purview* of S. 197 (1), Cr. P. Code. No 
prosecution, therefore, in respect of offences 
alleged to have been committed by him while 
acting or purporting to act in the discharge of 
his official duty, can be taken cognizance of with¬ 
out the previous sanction of the Local Govern¬ 
ment. Preliminary inquiry to see if it is ex¬ 
pedient in the interests of justice that an in¬ 
quiry should be held into the alleged offence 
by such officer, can be held without the sanction 


519 = 40 Cr.L.J. 648=A.I.R. 1939 Rang. 202. 

-S. 197— Prosecution of Sub-Inspector of 

Police—Previous sanction of Local Government— 
If necessary. See Police Act, S. 7. 1938 Rang. 

, L.R. 104. 

- -S. 197 — Vice-chairman of Municipality — 

Sanction for his prosecution—Necessity for — 

l Bengal Municipal Act. 

A commissioner who has been elected a vice- 
■ chairman of a municipality cannot be prosecuted 
, for acts done in the exercise of his office as 
: vice-chairman, without the sanction of the Local 
Government in view of the provisions of 8. 197, 
Cr. P. Code. His position as vice-chairman 
cannot be divorced from his position as a com¬ 
missioner. In fact, in discharging the duties of 
that office, he is working as a commissioner. 
(Henderson and Sen, JJ.) Empekor v. Hira 
Lal Das. I.L.R. (1939) 2 Cal. 32 = 184 I.C. 
236 = 12 R.C. 219 = 40 Cr.L.J. 959 = 69 C.L.J. 
567=A.I.R. 1939 Cal. 636. 

- S. 197 —Village Magistrate—Prosecution 

for making incorrect entries in register of 
cases. 

A village Magistrate while entering in his re¬ 
gister particulars of a case or complaint filed 
before him, clearly purports to act as a Judge 
within the meaning of S. 197, Cr. P. Code, and 
a prosecution of the village Magistrate in res¬ 
pect. of such act, on the ground that he has 
made incorrect entries, requires the sanction of 
the Local Government. (King, J.) Subba Red- 
di v. Swami Reddi. 1937 M.W.N. 870. 

Miscellaneous. 

- S. 197 —Power to remove public servant 

delegated to subordinate authority — Latter, if 
can sanction prosecution. 

Where an authority delegates the power to 
remove a public servant to a subordinate autho¬ 
rity, the public servant for the purposes of 8. 197, 
Cr. P. Code, nevertheless continues to be re¬ 
movable by the original authority and sanction t O 
prosecute such public servant must be obtained 
from the Local Government or other superior 
authority and the delegation of powers cannot 
bv itself sanction prosecution. A.I.R. 1934 
Rang. 238 and 33 I.C. 648, Foil. (Currie, «L) 

H. A. M. Newbould v. Emperor. 165 LC. 61— 

9 R.L. 207=37 Cr.L.J. 1056=38 P.L.R. 1061= 
1936 Cr.C. 793=A.I.R. 1936 Lah. 781. 

-S. 197 and Police Act (1861)> S. 7— 

Sanction of Provincial Government—If neces¬ 
sary, for prosecution of a sub-inspector of police. 

According to S. 7 of the Police Act, it cannot 
be said that a sub-inspector is a public servan 
“who is not removable from his office save by o 
with the sanction of the Provincial Governmen 
or some higher authority” and hence S. ° 
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the Criminal Procedure Code will not apply to | 
him and no sanction for his prosecution is ne¬ 
cessary. The power to dismiss, suspend or re¬ 
duce any police officer of the subordinate rank 
conferred by S. 7 of the Police Act on the 
Inspector-General and other officers is not a 
delegation of its powers by the Provincial Go¬ 
vernment. (Thomas, C.J. and Zia-ul-Hasan, J.) 
Maqbool Husain v. Emperor. 188 LC. 846 = 
41 Cr.Ii.J. 695 = 13 E.O. 31 = 1940 A. Cr. C. 77 
= 1940 A.W.R. (C.C.) 250 = 1940 O.L.R. 385 = 
1940 O.W.N. 494 = 1940 O.A. 459= AXE. 1940 
Oudh 382. 

-S. 197 and United Provinces Municipali¬ 
ties Act, S. 40 — Public servant—Member of non¬ 
city Mun/ioipal Board — Prosecution — Sanction — 
Necessity. 

Under S. 40 of the United Provinces Munici¬ 
palities Act a member of a non-city Municipal 
Board is removable by the Commissioner and is 
not such an officer ‘not removable from liis office 
save by or with the sanction of a Local Govern- j 
ment\ Hence when such a person is prosecuted | 
for an offence under S. 409, I. P. Code, without 
the previous sanction of the Local Government, 
he cannot plead that he is entitled to the protec¬ 
tion of S. 197, Cr. P. Code. ( Mulla , J.) Soiian 
Lal v. Mubarak Ali Khan. I.L.E. (1939) All. 
868 = 185 I.C. 224 = 12 R.A. 309 = 41 Cr.L.J. 

137 = 1939 A.L.J. 640 = 1939 A.WJt. (H.C.) 569 
= A.I.E. 1939 All. 705. 

-Ss. 197, 200 and 532 — Scope — Prosecution 

requiring sanction—Magistrate examining com¬ 
plainant and issuing warrant—Objection by ac¬ 
cused on ground of absence of sanction—Sanction 
subsequently obtained and case proceeded with — 
Complainant not examined afresh under S. 200— 
Effect—Accused talcing no objection and not 
prejudiced—Committal to scssiojis—Trial by 
Sessions Judge—If vitiated. 

Where a prosecution which requires the sanc¬ 
tion of the Local Government under S. 197, 
Cr. P. Code, is commenced on a private com¬ 
plaint without the sanction of the Government, 
the Magistrate examining the complainant and 
issuing warrant against the accused, but on ob¬ 
jection by the accused when appearing in answer 
to the warrant, the Magistrate obtains the neces¬ 
sary sanction, 'it is desirable that the Magistrate, 
before recommencing the proceedings after sanc¬ 
tion, should examine the complainant again and 
verify his complaint and not merely take on 
record the complaint verified by his predecessor. 
But the omission to do so is a purely technical 
irregularity and does not vitiate the proceed¬ 
ings. When nothing is omitted except the repe¬ 
tition of the verification of the complaint, and 
the complainant is examined as a witness in 
the enquiry before the committing Magistrate 
and at the trial before the sessions. S. 197 
must be taken to have been complied with in 
spirit and substance, and the omission to examine 
the complainant under S. 200, Cr. P. Code, is a 
mere irregularity which does not vitiate the 
proceedings. And when there is no suggestion 
that the accused is prejudiced in any way by 
the omission to verify the complaint afresh, and 
no objection is taken before the Magistrate after 
sanction and before the commencement of the 
committal inquiry, S. 532 of the Code applies to 
the case, and the Sessions Judge is perfectly 
justified in accepting the commitment. ( Broom- 
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field and Wadia, JJ.) Emperor v. Desaibhal 
I.L.R. (1937) Bom. 918 = 172 LC. 873 = 10 E. 
B. 298=39 Cr.L.J. 214 = 39 Bom.L.R. 1056 = 
A.LE. 1938 Bom. 50. 

-Ss. 197 and 537 —Magistrate only issuing 

process to accused before sanction—Irregularity 
—Difference between this section and S. 270, 
Government of India Act. 

Per Blacker, J .—There is a fundamental 
difference between 8. 270, Government of India 
Act, and S. 197, Cr. P. Code. 8. 270 creates 
bar to the institution of proceedings, that is to 
say, to tho act of a complainant making a com¬ 
plaint or of a police officer making a report as 
well as to the act of a Magistrate taking cogni- 
zanco upon such complaint or report. What is 
barred by S. . 197, Cr. P. Code, is not making 
of a complaint or the submitting of a police re¬ 
port but the act of a Magistrate in taking cog¬ 
nizance of the offence on such complaint or such 
report or in any other way. The taking of 
cognizance cannot bo regarded as a single mo¬ 
mentary act which can only be done once with 
regard to a particular offence. It is a continuous 
act which commences us soon as the Magistrate 
applies his mind to tlie case and only ends when 
tho Magistrate no longer has seisin of it. It 
follows therefore that if a Magistrate has pur¬ 
ported to take cognizance of an offence before 
the necessary sanction is received, it is only 
what ho has done up till that time tliat is void 
and cannot be revived. This however does not 
mean that after the sanction has been received 
he cannot again commence to take valid cogni¬ 
zance. The complaint or police report not being 
invalidated by the absence of the sanction under 
S. 197 is still in legal existence and can form 
tho legal basis for the taking of fresh cognizance 
under S. 190. In this view all that is to be 
seen is whether S. 537, Cr. P. Code, is applica¬ 
ble to the circumstances of the particular case. 
Where in a case which requires sanction only 
under S. 197, all that a Magistrate does before 
tho sanction is received is to issue process against 
the accused and secure their attendance, his acts 
may bo void for want of jurisdiction but it can¬ 
not bo said that his omission to issue fresh 
process to the accused after the sanction had 
been received which enabled him to take valid 
cognizance of the offence has caused any failure 
of justice. Therefore the cognizance taken 
after the sanction had been received is perfectly 
valid and the omission of the Magistrate to go 
back and issue fresh process against the accused 
is merely an irregularity curable under S. 537 
of the Code. (Tek Chand and Blacker, JJ.) 
Arjan Singh v. Emperor. LL.E. (1940) Lah. 
102 = 184 I.C. 680 = 12 R.L. 241 = 42 P.L.R. 51 
=41 Cr.L.J. 65= A.LE. 1939 Lah. 479. 

—;-Ss. 198 and 199 — Object of — Husband 

himself not complaining of offence under S. 494, 

I. P. Code—Power of Court. 

The purpose of Ss. 198 and 199 is to make 
sure that the offences to which they refer are 
not made the subjects of complaint except by 
aggrieved persons. 

Where therefore the husband files a complaint 
under Ss. 363, 342 and 506, I. p. Code, and 
does not himself complain of an offence under 
S. 494, I. P. Code, it is not open to the Court to 
force upon him, as a complainant, the character 
of an aggrieved husband, which he does not 
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wish to assume. (Davis, J.C. and Haveliwala, 
J.) Emperor v. Gulab. I.L.R. (1939) Kar. 12 
= 176 .1.0. 98 = 11 R.S. 16=39 Cr.L.J. 686 = 
A.I.R. 1938 Sind 141. 

-S. 199 —Complaint under S. 498, I. P. Code 

— Competency—Woman discarded by husband and 
living with father and brother—Elopement with 
accused and living with him of her own freewill 
—Complaint by father and brother against ac¬ 
cused under S. 498— Sustainability—Offence. 

An essential ingredient of the offence under 
S. 498, I. P. Code, is that the woman concerned 
shall have been taken or enticed from a person 
haring the care of her on behalf of her husband, 
and if that is not established, there can bo no 
conviction under that section. The words “on 
his behalf” require that some delegation by the 
husband is necessary, though it need not bo an 
express delegation. It is not enough that she is 
under the protection and care of a particular 
person. It lias to be shown that he had the caro 
of her on behalf of her husband. Where a 
husband discards his wife, and does not take 
care her, and she, having nowhere else to go, 
goes to her father’s house, and lives there with 
her father and brother, it cannot be said that the 
father and brother have care of her on behalf 
of her husband. If they prefer a complaint 
under S. 498, I. P. Code, against a person with 
whom the woman elopes and lives, they act only 
on their own authority or assumed authority and 
not by the authority or on behalf of the hus¬ 
band. The complaint would therefore not be 
competent under S. 199, Cr. P. Code. (Broom¬ 
field and Sen, JJ.) Emperor v. Ramnarayan 
P \mjRAO. I.Xj.R. (1937) Bom. 244 = 39 Bom.Xj.R. 
61 = 169 I.C. 526 = 10 R.B. 34 = 38 Cr.L.J. 769 = 
A.I.R. 1937 Bom. 186. 

_S. 199— Jlight to complain — Husband ab- 

sent—Wife living with father — Husband’s bro¬ 
ther—jf has u care” of the woman. 

The law recognizes no authority of a man to 
take care of his brother’s wife during his bro¬ 
ther’s absence. Where a person files a complaint 
under Ss. 497 and 498, Penal Code, alleging that 
the accused had, during the absence of his brother 
in jail, married his wife but there is no evidence 
that the husband entrusted his wife to the care 
of any person when ho was sentenced nor is it 
shown that the woman was living with the com¬ 
plainant or that he had de facto or constructive 
care of her or that he represented his brother or 
held authority from him, the complainant cannot 
bo said to have had the care of the woman of 
a nature to bring his complaint within the pur¬ 
view of S. 199, Cr. P. Code, and the trial Court 
is debarred from taking cognizance of the com¬ 
plaint. ( Middleton ., J.C.) Rabnawaz Khan v. 
Emperor. 160 I.C. 726 = 37 Cr.L.J. 345 = 8 R. 
Pesh. 128 = 1936 Cr.C. 113=A.I.R. 1936 Pesh. 
32 (1). 

-S. 199— Scope — Compliance—Offence un¬ 
der S. 497, 1. P. Code — Absence of complaint by 
husband — Effect—Power of Court to convict. 

In a charge under S. 497, I. P. Code, a com¬ 
plaint by the husband is an essential ingredient 
which cannot be dispensed with. If a criminal 
charge of adultery is to be preferred a formal 
complaint of that offence must be instituted in 
the manner provided by law, and if it is not, 
the requirements of S. 199, Cr. P. Code, will not 
have been satisfied. In the absence of such a 
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complaint it is illegal to convict the accused of 
the offence. (Broomfield and Sen, JJ.) Empe- 
p.or v. Ramnarayan Baburao. LLJt. (1937). 
Bom. 244=169 I.C. 526 = 10 R.B. 34=38 Cr.L.J. 
769=39 Bom.L.R. 61 = A.LR. 1937 Bom. 186. 

-S. 200 —Duty of Magistrate — Enquiry as 

to scene of offence. 

Magistrates, when verifying complaints, should 
enquire, so far as they can, as to the scene of 
offence so as to find out as soon as possible 
whether the complaint is or is not within their 
jurisdiction and thus save their own time and of 
the appellate Courts. (Davis, J.C.) Ismail. 
Abdul Karim v. Nuralyar Mahomed. 166 I.C. 
622 = 9 R.S. 148 (1)=38 Cr.L.J. 291 (1) = 
A.I.R. 1937 Sind 31. 

-S. 200—Scope—Omission to examine com¬ 
plainant under—Effect on proceedings. See Cr. 
P. Code, Ss. 197, 200 and 532. 39 Bom.LJR. 1056. 

-S. 200— Complaint signed by two persons — 

Issue of process on examination of one — Lega¬ 
lity. 

If a written complaint is signed by two per¬ 
sons, the Magistrate has jurisdiction to examine 
one of them and issue process on that examina¬ 
tion. Should it be necessary to proceed after¬ 
wards on the complaint of the second signatory, 
there is no bar to such action being taken. (Bart¬ 
ley and Sou, JJ.) Uzalkhan v. Purna Chandra. 
43 C.W.N. 527. 

-S. 200— Duty of magistrate — Name or 

number of Act or section—Mistake in — Proce¬ 
dure. 

It would not be right to say that merely be¬ 
cause the complainant, whether in ignorance or 
inadvertence, mentions the wrong Act or men¬ 
tions the wrong Section, there is no complaint 
within the meaning of S. 200. It is true that 
if such errors occur in the complaint, care must 
be taken at the proper time to see that the 
accused is in no way prejudiced. But if the 
facts are such as to disclose an offence under 
a particular section, under a particular Act then 
existing, then whatever errors there may be in the 
complaint as regards the number or name of the 
Act or section, the Magistrate should take cog¬ 
nizance of the complaint for what in substance it. 
is, and even if the Magistrate has Repeated 
in the summons the mistake that occurred in 
the complaint itself, that mistake is a mistake 
which can subsequently be rectified. (Davis, 
JC and Mehta, J.) Lilaram v. Wadhumal. 
IL.R. (1939) Kar. 230=178 I.C. 648 = 11 B.S. 
100 = 40 Cr.L.J. 122=A.I.R. 1938 Sind 209. 

- S. 200 —Examination of complainant —- 

Necessity—Beport by Judge of Civil Court. 

According to S. 200, Cr. P. Code, it is un¬ 
necessary for a Court to examine the complainant 
vhen the complaint is made in writing by a 
Court or a public servant acting or purporting 
to act in the discharge of official duties. Hence 
when a Magistrate takes cognizance on a report 
from a Judge of a Civil Court, who is a pnb- 
lic servant, liis examination is unnecessary- 
Even otherwise, failure to examine would only 
amount to an irregularity. (Allsop. J.) Jar 
Singh v. Emperor. 1938 A.L.J. 628—193® • 

Cr. C. 45 = 11 R.A. 168=1938 A.WA W 
361 = 176 I.C. 960=1938 A.L.R. 689—30 vr.u- 

J. 840=A.I.R. 1938 All. 449. 

-S. 200—Failure to record statement 

complainant—If curable under S. 537. a e 
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•P. Code, S. 537— Examination of Complainant. 
40 P.L.R.J. & K. 1. 

-Ss. 200 and 203 —Duty of Magistrate- 

Procedure for disposal of complaint—Issue of 
•summary under class “C”—Legality—Proper pro¬ 
cedure for dismissal of complaint. 

The question of issuing summaries is a mere 
administrative matter and is not a judicial order 
passed under the Cr. P. Code at all. A Magis¬ 
trate, when there is a complaint before him, 
must deal with it according to S. 200, Cr. P. 
Code, and the following sections. If ho takes 
■cognizance of it under S. 200, he must examino 
the complainant on oath and reduce the substanco 
of the examination to writing, subject to certain 
exceptions specified: if ho wishes to postpone 
the issue of process under S. 202, he must com¬ 
ply with the provisions of that section, and if, 
as a result, of a preliminary inquiry, he wishes 
to dismiss the complaint, he must do so accord¬ 
ing to S. 203. There is no provision in S. 203 
for the issue of a “C” summary; and an order 
disposing of a complaint by a brief order, “Issue 
summary order under class C”, is not according 
to law. A complaint cannot, be dismissed by the 
issue of such a summary. A Magistrate is bound 
under the Code to exercise his own independent 
judgment when I 10 receives the report of the 
investigation or inquiry that he has ordered, and 
it is not an exercise of his independent judg¬ 
ment. when he merely accepts without giving 
reasons the opinion of the police prosecutor. The 
Magistrate should not surrender his discretion 
or judgment to that of the police prosecutor. 
(Davis, J.C.) Jeoomal Tikamdas v. Emperor 
I.L.R. (1939) Kar. 277 = 183 I.C. 449 = 40 Cr' 
X.J. 807 = 12 R.S. 57 = A.I.R. 1939 Sind 208. ’ 

Ss 200 and 637 —Omission to examine 

■complainan t—Jrregula rity. 

Tlie omission to examine the complainant 
under S. 200 before issue of process is an in-egu- 
larity covered by S. 537 (a) of the Code. (James, 

*/.) KAMJAS MARWARI V. PlJRULIA MUNICIPALITY 

160 I.C. 343 = 37 Cr.L.J. 289 = 8 R.P. 353 = 17 
Pat.L.T. 258 — 1936 Cr.C. 231 = 1936 P.W N 45 
= A.I.R. 1936 Pat. 145. 

—S. 202—Complaint impugning bona tides of 
Police sent to police officer for report—Legality 

Although it may be undesirable to send a 
complaint in which the bona ffdes of the Police 
.are impugned to a police officer for enquiry and 
report, it is not illegal to do so. Before, 
therefore, this would bo a ground for revision it 
would have to be found in the words of S. 435 
C r. P. Code, that this particular order was in 
lact incorrect or improper. (Blacker, J.) Kaniya 
Ram v. Chanan Mal. 188 I.C. 524=13 RE 33 = 
y 1 „ Cr ™i r - 618 = 42 P LJl. 134=A.I.B. ' 1940 

Xian. 208. 

S. 202 —Construction and scope — Com- 


plaint referred to police—Powers of police to 
arrest- accused and to act independently of Magis- 
.trate. u 

There is nothing ,in S. 202 which debars the 
police from exercising their powers under S. 54 
and arresting the accused, merely because the 
Magistrate had referred a case for investigation ■ 
by them under S. 202. But when a Magistrate 
has referred a complaint of an offence to the 
police for investigation under S. 202, it i si 
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not competent to the police to investigate the 
offence complained of independently of the 
Magistrate’s directions and to send up the ac¬ 
cused lor trial for the offence complained of 
upon a charge sheet. (Davis, J.C. , Mehta and 
Lobo, JJ.) Emperor v. Bikjia Mori. LL.R. 
(1939) Kar. 85 = 175 I.C. 899 = 11 R.S. 13 = 
39 Cr.L.J. 681 = A.I.R. 1938 Sind 113 (F.B.). 

—-S- 202 —Enquiry under—Protracted procee¬ 

dings deprecated. 

Dilatory and protracted proceedings in an 
enquiry under S. 202, Cr. P. Code, are to be 
deprecated. ( Jack and Khundhar, JJ.) Ajit 
Nath Das v. Satish Chandra Kayai.. 179 I C 
489=11 R.C. 549=40 Cr.L.J. 213=67 C L J. 577 
=A.I.R. 1939 Cal. 33. 

-S. 202— Enquiry under—Lengthy cross- 
examination of witnesses by Magistrate — Permis¬ 
sibility. 

.. . . , inquiry Magistrate are not 

tied in the matter of questioning the witnesses 
when they arc produced under S. 202. It would 
be dangerous to lay down hard and fast rules as 
to how far the Magistrate should go in trying to 
elicit the truth from the witnesses when he is 
conducting an enquiry behind the back of the 
accused. It is commendable on the part erf the 
Magistrate to show keenness in finding out the 
truth or falsity of the case before he gives the 
accused person the trouble of appearing before 
him in response to a criminal charge. Hence the 
anxiety of the trial Magistrate to get at the truth 
and his intensive cross-examination of the 
witnesses for that purpose are no grounds in law 
for directing a further inquiry. (Mir Ahmad, J.) 
Gul Mohammad v. Habibullah Ullah. 182 1 

»39 iTsh. ?6 PCSh 1=40 Cr L J 674=A I R: 

-S. 202 —Issue of process—Duty of magis¬ 
trates. 

Persons ought not to be dragged to Court on 
complaints, without the slightest consideration 
by Magistrates as to whether there is any sub¬ 
stance in the complaint (IPeston.) Nathu 
Lal zj.^Ioolki. 1938 A.M.L.J. 111. 

-- S. 202—Powers of Magistrate—Complaint 

against several persons-Process if can be issued 
against some and postponed against others. 

It is wrong to think that if a complaint is made 
against some persons jointly, the Magistrate has 
no discretion left to issue processes against some 
and postpone issue of processes against the 
others, ihe fact that he had issued processes 
against some of the accused would not deprive 
him of his power to make a preliminary enquiry 
in respect of the offence alleged against the 
others under S. 202, Cr. P. Code. (Niyogi, J.) 
Haroon Abdulla v. Gajadhar Sukhdeo. 186 I 

? 228==41 CrLJ. 312=1940 N. 

L J- 43=A.I R. 1940 Nag. 128. 

•S. 202— Procedure—Direction to clerk to 


ver% fy complaint—Legality—Duty of Magistrates. 

A Magistrate should not direct his clerk to per¬ 
form the duties of verifying the complaint and 
making the preliminary enquiry under S 202 Cr 
P. Code. He must do them himself (IVeston ) 
Ladhu v. Piiul Chand. 1937 A.M.L.J. 140. 

j Scope—If applies to transfers 

under S. 528. 

The 1st part of S. 202 applies only to cases in 
which the Magistrate has taken cpgnizance him* 
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self and does not include a case which is trans¬ 
ferred. The transfer under S. 192 comes within 
the ambit of 2nd part of S. 202 but not transfer 
under S. 528. because where the language is clear 
it is not for a Court to probe into the mind of the 
legislator or to indulge in surmises such that the 
case of a transfer under S. 528 was overlooked 
when the section was amended. ( Gruer , /.) 

Qama Rali v. Mst. Tulsi. 178 I.C. 54=11 R. 
N. 197—39 Cr.L.J. 981=A.I.R. 1938 Nag. 433. 

--S. 202— Stage for holding inquiry. 

A reference under S. 202 cannot be made after 
evidence has been taken for the. complainant and 
process issued. The Magistrate cannot go back 
beyond the stage reached by his predecessor. A 
necessary preliminary to an inquiry under S. 202 
is postponement of issue of process. Where that 
was not done by the first Court, which in fact 
procured the attendance of the accused, the stage 
for holding inquiry under S. 202 has therefore 
passed and cannot be revived subsequently. 
(Gruer, J ) Qamarali v. Mst. Tulsi. 178 I.C. 
54 = 11 R.N. 197=39 Cr.L.J. 981=A.I.R. 1938 
Nag. 433. 

__Ss. 202 and 192— Transfer of case—Power 

of Magistrate after calling for police report. 

If a Magistrate acts under S. 202, Cr. P. Code, 
and sends the case for enquiry and report to the 
police, he cannot, on receipt of the report, send 
the case for disposal to a Subordinate Magistrate 
■without deciding whether the case should be dis¬ 
missed under S. 203 or proceeded with under 
S. 204. The Subordinate Magistrate in such 
circumstances is not properly seized of the case 
and his order summoning the accused is, there¬ 
fore, without jurisdiction. (Dalip Singh, J.) 
Santokh Rat Singh v. Gahwar Khan. 186 I. 
C. 595=12 R L. 423=41 Cr.L.J. 344=41 P.L.R. 
807=A-I.R. 1940 Lah. 61. 

--Ss. 202 and 203 —Dismissal of complaint 

after issue of process—Legality. . 

A Court cannot dismiss a complaint under 
S. 203, Cr. P. Code, after process has been issued 
to the accused person. The stage for holding an 
enquir> under S. 202, Cr. P. Code, is passed when 
the process for the attendance of the accused 
person is issued by the Court and cannot be 
revived by another Magistrate as he cannot go 
back beyond the stage reached by his pre¬ 
decessor. (Abdul Qayootn, C.J. and Ktchlu, J .) 
Sita Ram v. State. 41 P.L.R. J. & K. 26. 

--Ss. 202 and 203 —Dismissal of complaint 

without preliminary enquiry—Power of Court. 

Where Ss. 202 and 203 prescribe a course or 
courses of action, the Court cannot override the 
statute by dismissing a complaint when the facts 
as stated in the complaint and the examination of 
the complainant disclose an offence, without any 
preliminar> inquiry. The High Court can only 
direct which course should be followed. It can¬ 
not quash the Magistrate's proceedings alto¬ 
gether on the mere ground that the complainant 
had failed to inform the Magistrate that he had 
already filed a complaint before another Magis¬ 
trate who had ordered a preliminary enquiry, and 
had then dismissed the complaint for default. 

(Parker, J .) Chin Hone On v. Ah Foo. A.I.K. 
1937 Rang 35. 

-Ss. 202 and 203— Procedure—Referring of 

complaint to accused for report as to truth or 
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falsity of case before issue of summons—Lega¬ 
lity. 

It is not only irregular but illegal for a Magis¬ 
trate to whom a complaint is made to call upon 
the person accused for a report as to the truth 
or falsity of the charge preferred against him, 
before issuing summons to him. A Magistrate 
would be going out of his way to examine the 
accused person before calling upon the complain¬ 
ant to substantiate his allegation. (Manohar 
Lall,J.) Mukti Narain v. Emperor. 186 I.C. 
627=12 R.P. 534=6 B R. 377=20 Pat.L.T. 947 
=41 Cr. L. J. 349=1939 P. W. N. 871=A.I.R. 
1940 Pat. 97. 

-Ss. 202, 203 and 204— Complaint — Issue of 

process—Duty of Magistrates. 

If a Magistrate thinks, upon a reading of the 
complaint and examination of complainant, that 
a prima facie case is shown, he may order process 
to issue at once. If he is doubtful he may order 
enquiry. But, he is, of course, not bound by the 
opinion of the person holding the enquiry. He 
should take the opinion and statements during 
enquiry into consideration and order a case to be 
continued on the ground that the accused has not 
proved his innocence. ( Norman , I.C.S.) Bano 
v. Rahim Bano. 1939 A.M.L J. 41. 

-Ss. 202, 203 and 204— Duty of Magistrate 

under—Holding of inquiry—Proper procedure. 

If a Magistrate to whom a complaint is made 
has any doubt as to the truth of the allegations 
in the petition of complaint as supported by the 
solemn affirmation of the complainant, he ought 
to record an order to that effect in the order 
sheet, so ihat the superior Courts may be satis¬ 
fied that the Magistrate has justification for re¬ 
fusing to issue summons to the accused as re¬ 
quired by law. He can also, after giving proper 
and adequate reasons, either summarily require 
into the truth of the complaint himself or call 
for an inquiry and report as provided by S. 204, 
Cr. P. Code, If the Magistrate has no ground 
for disbelieving the truth of the complaint, it is 
his bounden duty to issue summonses to the 
accused, and then to pass an order of acquittal, 
if he is not satisfied, after due inquiry, if the 
truth of prosecution case presented at the trial. 
(Manohar Lall, J.) Mukti Narain v. Emperor. 
186 I.C. 627=12 R.P. 534=6 B R. 377=20 Pat, 
L.T. 947=41 Cr.L.J. 349=1939 P.W.N. 871=A. 
I.R. 1940 Pat. 97. 

- Ss. 202. 203 and 204— Scope—Cognizance 

of case by Magistrate—Procedure on. 

The granting of a summary A, Bor C is a mere 
administrative matter, while the dismissal of the 
complaint requires a judicial order under S. 203, 

Cr. P. Code. Ordinarily, when a Magistrate takes 
cognizance of an offence on a complaint, he should 
examine the complainant on oath and reduce the 
substance of his examination to writing, and if he 
wishes to postpone the issue of process, he acts 
in accordance with S. 202, Cr. P. Code, and then 
if after inquiry he wishes to dismiss the complaint 
he acts under S. 203, Cr. P. Code. But that sec¬ 
tion contemplates that he should exercise his own 
independent judgment, and if he does not 
postpone the issue of process, then he acts 
S. 204 and the following sections. ^ 

Pherumal Lilaram v. Emperor. 177 * 

11R.S. 67=39 Cr.L.J. 966=A.I.R. 1938 Sind 

192 . 
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-S. 203 —Applicability — Complaint of a 

civil nature. 

A complaint in respect of a dispute of civil 
nature, though dressed up in criminal garments 
ought to be dismissed in limine under S. 203 of 
the Cr. P. Code. ( Newsam , J.) Murugappa 
Chettiar v. Morangamuthu Raja. 1937 M.W. 
N. 1238. 

-S. 203— Complainant not present on date 

fixed—Order consigning case to record room 
agreeing with police report — Legality. 

Even if the complainants who are Government 
employees are not present on the date fixed for 
the hearing of the case, the trial Magistrate ought 
to examine the record and proceed to dispose of 
the case on merits according to law. The mere 
fact that the complainants are not present on that 
particular date is by itself no sufficient ground for 
the trial Magistrate to record his agreement with 
the report submitted by the local police in regard 
to the facts of the case, and to consign the case to 
the record room. It is his duty to satisfy himself 
whether the report made by the police is in order. 
(Abdul Qayoom, C.J. and KicJilu, J.) State v. 
Fateh Din. 41 P.L.R J. & K. 41. 

—--S. 203— Dismissal of complaint after en¬ 

quiry under S. 202—Fresh cotnplaint—If can be 
entertained. 

Though a previous order dismissing a com¬ 
plaint under S. 203 is not a bar to the institution 
of a fresh complaint, it is only in exceptional 
circumstances that the second complaint should 
be entertained on the same facts, for instance 
where the order of dismissal was manifestly 
perverse or foolish or based upon an incomplete 
record. But where a previous complaint was dis¬ 
missed after a due inquiry under S. 202, Cr. P. 
Code, a fresh complaint based on the same facts 
should not be entertained. ( Coldstream , J.) 
Chaman Lal v. Emperor. 161 I.C. 308=8 R L 
716=37 Cr.L.J. 427=38 P.L.R. 746=1936 Cr 
C. 63=A.I.R. 1936 Lah. 47. 

-S. 203—Revision—Refusal to issue pro¬ 
cess—Failure to give reasons— Revision. See 
Cr. P. Code, Ss. 435 and 439. (1938) 2 M L T 

372. 

-S. 203— Scope—Duty of Magistrate — Com¬ 
plaint-Dismissal on ground that accused has 
possible defence—Legality of. 

. All that a Magistrate should direct his atten¬ 
tion under S. 203, Cr. P. Code, is to ascertain 
■whether there is any reason to disbelieve the 
complaint made on oath, and not whether there 
is any possibility of the accused having some 
defence to the complaint, if true. The dismissal 
of a complaint on the ground that the accused 
will possibly be able to defend himself under 
some provision of law is illegal and is liable to be 
set aside in revision. ( Agarwala , J.) Sheodani 
Pathak v. Budheshwar Dubey. 187 I C 721= 
12 R.P. 648=6 B.R. 542=41 Cr.L.J. 504=21 Pat 
L.T. 608=1939 P.W.N. 828=A.I.R. 1940 Pat! 
179. 

-S. 203— Scope — Dismissal of complaint — 

Sessions Judge directing further enquiry and 
transfer to another Magistrate—District Magis¬ 
trate transferring case—Power to act on evidence 
already recorded. 

The provisions of S. 203 are very wide. It is 
not necessary that the Magistrate dismissing a , 
cpjnplaint must have himself recorded the evi- 


CR. P. CODE (1898), S. 204. 

dence in the preliminary inquiry. Where, on the 
application of a person, whose complaint has been 
dismissed, for further enquiry, the Sessions 
Judge while ordering further inquiry, directs that 
the case should be sent to another Magistrate 
and the case is accordingly transferred by the 
District Magistrate to another Magistrate, the 
transfer of the case is one under S. 192. The 
case is governed by S. 203 and not by S. 350 and 
the Magistrate to whom the case is transferred 
is entitled to act on the evidence previously 
recorded. {Davis, J.C. and Lobo, A.J.C.) Viru- 
mal Manghanmai. v. Muhammad Khan. 30 
S.L.R. 217=164 I.C. 1020=37 Cr. L J. 1086=9 

R. S. 85=1936 Cr. C. 862=A.I.R. 1936 Sind 

146. 

,^ S ' 2 ®3 an ^ 259 —Dismissal or discharge 
f° r .default— Fresh complaint on same facts — 
Maintainability. 

It is competent for a Magistrate to entertain a 
second complaint upon a statement of facts which 
constituted a first complaint which has been dis¬ 
missed for default under S. 203, Cr. P. Code, or 
in which the accused have been discharged under 
S-.259, Cr. P. Code, even when the order of dis¬ 
missal or discharge, as the case may be. has not 
been set aside by a higher Court. An order dis¬ 
missing for default a complaint made either 
under S. 203 or S. 259, is not a judgment. A 
Magistrate when entertaining a second complaint 
should keep in mind the default committed in the 
earlier proceedings for this default may have 
bearing not only upon any subsequent default 

committed, but also upon the merits of the com¬ 
plaint. {Davis, J.C. , Weston and Tyabji , JJ ) 

Harbai v. Raya Premji. I.L.R. (1940) Kar 
74. 

“— 7 —S. 204 — Opinion of Magistrate—If should 
be based on evidence . 

It is not necessary that the opinion of a Magis¬ 
trate that there is sufficient ground for issuing 
process within the meaning of S. 204. Cr.P. Code, 
should be based on evidence in the case. The 
Magistrate may form that opinion from the 
petition of complaint, sworn statement and the 
report of the enquiry officer under S. 202, Cr. P 
Code. ( Edgley , J.) Hafizar Rahaman * v. 

Aminal Hoque. 44 C.W.N. 1114=72 CLJ 


“ T“ S * 20 f—Registration of a case under a par¬ 
ticular section—Who can do it. 

Though of course a Magistrate has to decide 
under what section the offence disclosed falls, 
for purposes of the procedure to be followed in 
the trial, yet the Cr. P. Code nowhere prescribes 
the registration of a case under a particular 
section. Under S. 204, Cr. P. Code, the decision 
rests with the ‘Magistrate taking cognizance*. 

LJ 3*9°”) ^ ANHAIYALAL v ‘ Amra. 1939 A.M. 

— S.204 (3) — Applicability. 

S. 204 (3), Cr. P. Code, appears to apply only 

to issue of process to the accused at the first 

instance. (Pollock , /.) Emperor v. Nirpatsinoh 
1939 N.L.J. 201. kfatsingh. 

77 S. 204 (3) Applicability—Summons case — 
Non-payment of witness batta—Distnissal of 
complaint—Power of Magistrate. 

The powers given to a Magistrate under S. 204 
(o), Cr. P. Code, applies also to non-payment of 
wxtness-batta. If the complainant in a summons 
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case fails to pay witness-batta, the Magistrate 
has power to dismiss the complaint. (Horwill, 
I \ Raghavalu v. Narasa Redd*. IL.R. (1937) 
Mad 515=166 I C. 639=9 R.M. 389=38 Cr. 
LT 265=45 L.W. 60=1936 M W.N. 1381 
=A.I.R. 1937 Mad. 222=(1937) 1 M. L. J. 

120 

_—s. 205— Discretion under—Interference— 

Bench of Magistrates dispensing with personal 
attendance of accused—Jurisdiction of Sub-Divi¬ 
sional Magistrate to cancel order of Bench- 

Proper procedure. 

Where a Bench of Magistrates dispense with 
the personal attendance of an accused person in 
exercise of the discretion under S. 205, Cr. P. 
it is not open to the Sub-Divisional Magis¬ 
trateinrevision to cancel the order of the Bench 
■dispensing with the personal attendance of the 
accused The proper procedure, if the complain¬ 
ant is aggrieved, is for him to request the Bench 
to direct the personal attendance of the accused, 
even if a revision petition lies to the Sub-Division- 
al Magistrate, the latter can only forward the 
record to the District Magistrate, who under 
c 438 Cr P. Code, should refer the matter to the 
*Hi"h Court. But the S jb-Divisional Magistrate 

lias no jurisdiction to cancel the order of the 
Bench (Mockett and Honvill, J J.) Nagoji v. 

Veeramma. 1937 M.W N. 182 . 

_g 205_ Personal attendance—Dispensing 

Wl th—Pardanashin lady. 

The power to dispense with the personal atten¬ 
dance is to be liberally exercised where the person 
concerned is a pardanashin lady. {Davies.) 
Abdullah Khan v. ICariman. 1939 A.M.L.j. 

129. 

- — S. 205 — Pardanashin lady. 

When a pardanashin lady applies for exemption 
from attendance, it should be considered on its 
merits before ordering her to appear in person. 
Although the screen must not be used to deieat 
the ends of justice, it is the duty of Criminal 
Courts to see that its processes are not used tor 
purposes of persecution. {D. R. Norman.) A- isr 

v. Daya Ram. 1937 A.M.L.J. 60. 

--S. 205 (1)— Scope and applicability of—Ap 

S'.‘jhUu.d °‘s; d .z-Xi-Vz 

h,™, 

recalled and a summons then having would 

it would appear that S. 205, 

apply by virtue of the opening » tt fat the Magis- 
All that is required in c„ffirient 

trate should consider that a su 

for the appearance of the accused and if he ms of 
ple a ade 0 r Pin i° n washeW a w ^“c.ea^y ‘wTtTn th 

SSsBx wh- 

haS been issued they S had been subsequently can¬ 
celled Uioermit them to appear by pleader. 
(Bennet J) J agdtsh Nabain Bajpai Emperor 
187 I C 682=12 R A. 575=1940 A Cr C 18=41 
Cr L T 500 = 1940 A.W.R. (H C.) 79=1940 A. L. 
J. i04=A.I.R. 1940 All. 178. 

_ S 206 — Committal for Inal—Power of 

Sessions Judge to direct Magistrate to commit 

accused to Sessions. . . « _ fr ; p( i u a 

Where an accused, who is being, triedby a 

. Magistrate for an offence under b. W*, L'enai 


j CR. P. CODE (1898), S. 209. , j 

Code, makes an application to the Sessions Judge 
claiming a Sessions trial, the Sessions Judge has 
no jurisdiction to direct the Magistrate to commit 
the accused to Sessions, and such an order if pas¬ 
sed is entirely without jurisdiction. All that the 
Sessions Judge can do is to make a reference to 
the High Court in case he thinks that an interfer¬ 
ence is necessary. ( Henderson and Khundkar, 
JJ ) Superintendent and Remembrancer of 
Legal Affairs, Bengal v. Nabin Chandra Hur. 
175 I.C. 521=39 Cr.L.J. 569=A I.R. 1938 Cal. 
416. 

- S. 208— Scope of — Committal — When to be 

made. 

A committal to the Court of Session is a very 
serious matter indeed for an accused person, and 
he is to be given every reasonable opportunity to 
show tha» there is no ground to commit him to 
the Court of Session because of the evidence he 
has adduced in his defence. The purpose of com¬ 
mittal proceedings is not merely to place on record 
the case for the prosecution, but to commit to the 
Court of Session for trial an offence which, after 
having heard the evidence for the prosecution and 
for the defence, the Magistrate thinks has been 
committed. It is true that under S. 208 (3), a 
Magistrate can for reasons to be recorded refuse 
to issue process to compel the attendance of any 
witness, but the section clearly contemplates evi¬ 
dence on behalf of the prosecution and evidence 
on behalf of the accused or evidence which may 
be called by the Magistrate, if he thinks it in the 
interests of justice. Therefore it is not correct 
for the Magistrate to refuse to call evidence on 
behalf of the accused persons in committal pro¬ 
ceedings merely because they will have ample 
opportunity to produce whatever evidence they 
wish later on when they have been committed. 
Particularly in a case where a charge of forgery 
is brought for the first time against an accused in 
the course of proceedings for other offences, 
every proper opportunity should be given to him 
to meet a charge which he may with some reason 
say has taken him by surprise. {Davis, J,C. and 
T\abii, J) Jashanmal v Emperor. I.L.R. 
(1940) Kar. 95=183 I C. 619=12 R.S. 64=40 
Cr.L.J. 818 (2)=A.I.R. 1939 Sind 222. 

- S. 208 —Witnesses not produced in commit¬ 
ting court—Right of prosecution to examine in 
Sessions Court. See Cr. P. Code, S. 286 (2). .17 
Lah. 176 (F.B ). 

-S. 209 —Duty of committing Magistrate. 

It is the function of the Magistrate conducting 
the enquiry to weigh the evidence produced before 
him and not merely to isolate that which is direc¬ 
ted against the accused and act upon it without 
any analysis of the remaining evidence. A Magis- 
trate conducting an enquiry into a case triable Dy 
a Court of Session ought to weigh the evidence 
produced before him before deciding whether to 
commit or discharge. ( Middleton , J-C) 

Razak v. EeperoR. 167 I.C. 602 —9 R. Pesh. 8 
=38 Cr.L J. 427=A.I R. 1937 Pesh 12. ‘ 

-S. 209— Duty of committing Magistrate 

Pozver to weigh evidence and to discharge accuse 
after finding case false. frtm . 

It is an important part of the duty ?L iv ^ us 
milting Court to prevent false cases and urt 

cases from occupying the time of accused 
of Session both in the interests of ;the acc _ 
himself and in the interests of the Court ox ocs 



2625 


CIVIL, CRIMINAL AND REVENUE. 


CR. P. CODE (1898), S. 209. 

sion. It cannot be laid do wn without any qualifi¬ 
cation that a committing Magistrate should not 
weigh the evidence. On the other hand it is his 
clear duty to weigh the evidence o£ the witnesses 
who appear before him. If he does not, his pro¬ 
ceedings are farcical. He should not, of course, 
require, in cases triable exclusively by the Court 
of Session, the same high standard of proof for 
the prosecution as he would require incases 
which he can himself finally dispose of. If there 
merely exists in his mind a reasonable doubt as to 
the truth or otherwise of the evidence before him 
he should commit the accused for trial and leave 
the Sessions Court to appreciate the evidence for 

£ 1 * 1 is not to say that he is precluded 

from finding that the prosecution case is false 
If that is the only conclusion that the evidence 

• * C \ 1*1 ^ ^ ^ ^ iling: in his manifest 

duty if he did not record his finding and discharge 
the accused. {King, J.) Ella Reddl In re. 169 
I.C. 102=9 R.M. 687=38 Cr.L.J. 703=1937 M 
Cr.C 124=1937 M W.N. 324=45 L.W 643- 
A.I.R. 1937 Mad. 654. * 

S?09-Duty of committing Magistrate 

A ...f. .it . a f ( • i a 


. y -', J t iriuyisiraie — 

I est to decide whether there should be a commit¬ 
tal or not—Refusal to commit—Grounds for 
The committing Magistrate’s duty is to con¬ 
sider whether a conviction is possible in the case, 
and in order to come to that conclusion he is en¬ 
titled to appreciate the evidence. But he must 
appreciate the evidence from that point of view 
only; it is not within his province to consider the 
evidence merely from the point of view of the 
probability of a conviction resulting. A convic¬ 
tion may be improbable; but if it is possible, it is 
the duty of the Magistrate to commit the accused 
for trial. If he refuses to commit, he must state 
the grounds of such refusal, which should be that 
no conviction is possible. The Magistrate’s func¬ 
tion is not to see whether a conviction “will” 
result or not, but his real function is to see 
wh , et ," er , a .. con r v 'c t i°n can result or not. (Wadia 

Zi v ' Al 1 Mahomed. 

184 I.C. 282—12 R.B. 159=40 Cr.L.J 951 = 4i 

Bom.L.R. 749=A.I.R. 1939 Bom. 372 J ' 41 

-Ss. 209 and 437 —Magistrate deciding to try 
case himself—Interference in revision. 

In a case some persons were accused of form¬ 
ing an unlawful assembly to beat some person and 

or culpable homicide not amounting to murder. 

^w£in trat j framed charges under 
S. 364, part 11/149 and Ss. 325/149, I P. Code 

cam^t^theConclusion t& theTwa^noT,^ 

PS Tote SessKms'judge it! cL^g 
to a different finding, directed the accused to Sf 
tried before him under S. 302,1. P Code nn thl 
ground that the Magistrate had no’jurisdiction to 

E y i .?. ffence ar i d that ,h . e Magistrate had snat 
died at the jurisdiction which he had not. 

t** eU b u ? de . r S. 209, Cr. P. Code, the Magis- 
trate had jurisdiction to decide whether the 

?r?5ki V W S? tr u ble ^ b u y Sessions Court or was* 
by M imS f f ; There , was nothing to show 
that the Magistrate snatched at any jurisdiction 

bv lY VQr ?? y hetb ? 1 th ^ °ff en ce was one triable 
by himself m order to minimize the offence, It 

Q.< D ,—165 
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was a case of an honest difference of opinion on a 
subject which was always open to doubt and diff¬ 
erence of opinion and the best way to decide cases 
like those was not to consider them abstractly 
I his being so. it was useless to subject the accus¬ 
er to the strain of re-tnal and hence the order of 
the Sessions Judge should be set aside. (Dahp 
t ^Sivoii t-. Emperor. 38 Cr L 

J. 992=39 P.L.R. 444 = 170 IC 780=10 RL 
148=A.I.R. 1937 Lah. 217. ' R 


Ss. 210 to 216 —Procedure—Duly of Magis - 


trate as to accused’s list of witnesses—Simultane - 
ous framing of charge and order of commitment 
—Accused failing to file list of witnesses as re - 
quired by Magistrate at once-Subscquent appli - 
cation m Sessions Court a few days before trial- 

sessions Judge holding application not bona fide 

and requiring accused to deposit expenses-Rejec- 
ttonof application on failure of accused to Pay— 

Where a charge has been framed under S. 210, 
Cr. P. Code, the Magistrate must require the ac- 

°" ce , t0 g,ve in a L ist of the Persons whom 
he fishes to be summoned to give evidence on his 

trial. The accused is entitled to have the assist- 
ance of the Court in obtaining the attendance of 
the persons whose names he gives in at once, 
being required to do so under S. 211. The Magis¬ 
trate has a discretion under S. 211 (2) to allow 

the accused to give in any further list of witnes- 

!*?. at a subsequent stage. Where the accused 

^« ve * in a Ilst at once when required by 
the Magistrate, but presents a list of witnesses 

hl e d a °t n fi° th A C < SeSS i° n S Judge a few da ys before 
the date fixed for the Sessions trial, the correct 

annHr d r re t0 Sessions J ud 8 e is to forward the 
application of the accused at once to the commit- 

ting Magistrate for disposal under S. 211 (2) 

which gives a discretion to the Magistrate. It is 

not a wise exercise of the discretion for the Ses- 

smns Judge to reject the application on the 

ground that it is not bona fide or to offer to issue 

5““2“ s a £ the risk of the accused and on his 
depositing the expenses of the witnesses, though 

S °Q ?f the a PP ,ication is not in Eolation 

of the law. Since the list of witnesses presented 
is not a further or additional list, but the first list 
it is desirable in such a case to summon at least 
some of the witness cited by the accused regard¬ 
ing the effect of whose testimony some explana- 

exoected^o^fi 6 "' J”5* cial, y ^hen the triaHs not 
expected to be finished in one day, and when th<*re 

a W nce d o{ e th 0 e r ^ a, f d ' ffiCU,ty in Staining theTtLnT 

ance ot the witnesses or the majority of them 
before the closing of the prosecution case. Fur- 

thp r rhL lere th 5 Ma S ,strate simultaneously frames 
nnH and „P asses order of commitment 

and at once calls on the accused to file his list of 

r‘-‘ H n r eS ’ ^ e c e ??A t ^- from ,he order of Procedure 
aid down in S 210, Cr. P. Code, and the follow- 

mg sections. Though it is not obligatory on the 

Magistrate to examine defence witnesses with a 

view to reconsidering the necessity fo? ch'Vge 

and for a commitment, it is undoubtedly his dutv 

to see to the obtaining of the list of defence wk 

nesses It the accused is not ready with his fist’ 

of witnesses at the date of commitment the 

Magistrate may conveniently fix a day, perhaps 

a fortmght hence up to which the list ofwitnesses 
Will be received so as to thZ 

escaping the notice of the accused or his leg") 
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advisers. (Rowland and Chatterji, JJ.) Musharu 
v. Emperor. 19 Pat. 413=21 Pat L.T. 13=1940 
P.W N. 83=A.I.R. 1940 Pat. 355. 

- S. 213— Committal—Power and duty of 

magistrate. 

The Magistrate who having the powers to 
punish adequately for an offence which is within 
his jurisdiction fails to do so and commits the 
accused to Sessions Judge, fails to comply with 

the provisions of S. 254, ^ r * ^■p 0 l e, , 1 a ^t^ e 
committal may on that ground be held bad as 
being an error of law. Where therefore the pro- 
perty stolen is water melons of the value of six 
annas and an injury has been inflicted by the 
accused, the mere fact that an injury might have 
been fatal, when it is in fact not so is no sufficient 
reason by itself to commit the accused to the 
Court of Session. A case should be considered 
from the point of view, not of what injury might 
have been inflicted but what injury was in fact 
inflicted. (Davis,J.C) Emperor v. Waroo. 174 
I C 920=10 R.S. 271=39 Cr.L.J. 507=A I.R. 

1938 Sind 79 . n , , 

_s. 213— Committing Magistrate—Duty of 

—Power to weigh evidence. > 

A committing Magistrate is entitled to, and 
indeed must weigh the evidence in the case. Al¬ 
though it is not his duty, as it would be in a case 
which he could try himself, to decide, whether 
the case has been proved against the accused be¬ 
yond all reasonable doubt, he must be satisfied 
before committing the case to the sessions that a 
prima facie case has been made out against the 
accused, i.e., that the evidence is sufficient to 
make it’possible that the committal may lead to 
a conviction. If he is of opinion that no criminal 
Court could convict the accused on the evidence 
before him, it is his duty to discharge the accus¬ 
ed (Horwill, J .) Pattu Mudali v. Emperor. 
1938 M.W.N. 819=48 L.W. 327. 

S. 215— Commitment—Quashing of—Effect 



The effect of quashing of commitment under 
S 215 is that the case should start again from the 
beginning. It must go on from the point at which 
the Magistrate took cognizance of the complaint. 
No fresh complaint however need be made. 
Where however the Magistrate originally trying 
the case had to proceed so far as to express his 
opinion as to the guilt of the accused, the case 
should not be sent for retrial to the same Magis¬ 
trate but to some other Magistrate. (Davis, JC) 
Emperor v. Ghousbaksh. 167 I.C. 379—31 b.L. 
R. 403=9 R.S. 181=38 Cr.L.J. 379=A.I.R. 1937 

Sind 32. * , . n . 

_S. 215— Commitment — Quashing — Princi¬ 
ples governing. 

The High Court will not quash a commitment 
unless it is shown to the commitment was bad on 
a point of law. It will not quash commitments 
where there is prima facie czse against the per¬ 
sons who have been committed to take their trial 
to a Court of Session. In such a case no legal 
question arises and so the Court has no power to 
quash the commitment. ( Ra c hhpal 5 *ngh, J.) 
Emperor v. Mihi Lal. I w^rT 
190 I C. 238=1940 A.L.J. 357 =i 9 4° 

(H.C.) 338=1940 A.Cr.C. 90 =A.I.R. 1940 All. 

396> — S. 215— Error of law—Commitment of case 
exclusively triable by Sessions Court— Commit- 


CR. P. CODE (1898), S. 217. ■ ■ 

Ung Magistrate empowered to try case under 
S. 30. 

Where the offence with which the accused is 
charged is exclusively triable by a Court of Ses¬ 
sion, the mere fact that the committing Magis¬ 
trate is invested with powers under S. 30 and can 
therefore try such case, does not take away the 
jurisdiction of the Sessions Judge to try it if 
committed to it and committing Magistrate can¬ 
not be said to have committed an error of law in 
sending up the case to the Court of Sessions. 
(Mir Ahmad , A.J.C.) Emperor v. Madan Lal. 
163 I.C. 611=37 Cr.L.J. 852 (1)=9 R.Pesh. 6= 
1936 Cr.C. 657=A.I.R. 1936 Pesh. 139, 

-S. 215— Point of law — Failure to exercise 

jurisdiction under S. 254— Commitment — If can be 
quashed. 

Failure to exercise jurisdiction under S. 254 
by a Magistrate is a point of law, on which a 
commitment can be quashed under S. 215. 
(Davis, J.C.) Emperor v Ghousbaksh. 167 I. 
C. 379=9 R.S. 181=31 S.L.R. 403=38 Cr.L.J. 
379=A.I.R. 1937 Sind 32. 

-S. 215— Point of law — Plea that there is no 

medical evidence to prove offence. 

Per Rupchand, A.J.C. —A plea that there is no 
medical evidence on record to prove that the 
accused committed the offence with which he is 
charged does not raise any point of law and can¬ 
not therefore be availed of for the purpose of 
quashing the proceedings under S- 215. (Davis, 
J.C. and Rupchand Bilaram , A J.C.) Francis 
Xavier Fernandez v. Emperor. 29 S L R. 281= 
160 I C. 375=8 R.S. 122=37 Cr.L.J. 314=1936 
Cr.C. 50=A.I.R. 1936 Sind 3. 

-S. 215— Quashing commitment — Grounds — 

Insufficiency of evidence on record for conviction. 

Commitment cannot be quashed merely on the 
ground that upon the record there was no evi¬ 
dence on which the accused should reasonably 
have been convicted, because this is a matter 
which should better be left to the Magistrate who 
is trying the case. (Davis, J.C.) Emperor v. 
Waroo. 174 I.C. 920=10 R.S. 271=39 Cr.L.J. 
507=A.I.R. 1938 Sind 79. 

-S. 215— Quashing committal—Grounds — 

Point of law — Meaning. 

Under S. 215, Cr. P. Code, a committal can be 
quashed only if the order of committal is against 
law, in the sense that there was any error of law in 
the proceedings of the magistrate before commit¬ 
tal. (Pandrang Row , J.) Ramaswamy Goun- 
dan v. Emperor. 1938 M.W.N. 577=47 L.W. 
139=177 I.C. 494=39 Cr.L.J. 894=11 R.M. 330 
=1938 M.Cr.C. 67=A.I.R. 1938 Mad. 675. 

-S. 215— Quashing of commitment — Power 

of High Court Judge presiding over Sessions. 

The Judge of the High Court presiding over 
the Sessions of the High Court has power under 
S. 215 to quash a commitment made to him by a 
competent Magistrate. (Mackney, J.) M. 1. 
Mamsa v. The King. >i 174 I.C. 824=39 Cr.L.J. 
470=10 R.R. 433=A.I.R. 1938 Rang. 105. 

_S. 217 (1)—Construction—Witnesses not 

appearing before magistrate—Whether can e 

examined in Sessions Court. 

S. 217 (1) indicates that only those witnesses 
who appear before the Magistrate can be bound 
down to appear before the Sessions C a Q * not 

also clearly shows that witnesses b-fore 

appear before the Magistrate can appear before 
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the Court of Session, the only disadvantage to 
the prosecution being that they cannot be bound 
down so to appear. {Young, C.J ., Addison 
and Monroe, JJ .) Mussammat Niamat v Em¬ 
peror. 17 Lah. 176=162 I.C. 976=37 Cr.L.J. 
742=8 R.L 985=38 P.L R. 421=1936 Cr C. 568 
=A.I.R. 1936 Lah 533 (F.B ). 

-S. 221— Charge under S. 147, /. P. Code- 

Contents—"Force or by show of force* —If to be 
expressly stated. 

In charge under S. 14", I P. Code, it need not 
include the words "by force or by show of force" 
because the suggestion of force is contained in 
the word ‘rioting’ which is to be included in the 
charge. (Agarwala and Madan, JJ.) SuraJ 
Dusadh v. Emperor. 165 I.C. 945=9 R P. 237= 
1936 Cr.C. 1 065=38 Cr.L.J. 87=3 B.R 108 = 
1936 P.W.N. 626=A.I.R. 1936 Pat. 627. 

-S. 221 — Charge—Particulars of—Abetment 

by conspiracy—Evidence of conspiracy with per¬ 
sons not named in charge — Admissibility. 

In a charge of abetment of an offence it is not 
necessary to set up the kind of abetment. But 
when the abetment alleged is one by conspiracy, 
it is not open to the prosecution to rely on cons¬ 
piracy with any persons not named in the charge. 
( Norman , I.C.S.) Ram Singh v. Emperor. 1936 
A.M L J. 85 

-S. 222 — Charge of conspiracy under 

S. \20-B — Particulars — Necessity. 

There is a distinction between the charge of an 
offence and a charge of conspiracy to commit 
such an offence. In the former, particulars as 
required by the Code are necessary. But it is 
well settled that in stating the object of a cons¬ 
piracy, the same certainty is not required as in 
indictment for the offence conspired to be com¬ 
mitted. The Code neither restricts the period 
over which such a charge may extend nor 
requires specific acts to be mentioned. (Guha 
and Biszoas, JJ.) Ramkrishna Sinha v. Emperor 
42 C W.N. 246=174 I.C. 513=39 Cr.L.J. 417=10 
R.C. 693=A.I.R. 1938 Cal. 195. 

S. 222— Scope—Charge of criminal breach 
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Wasoodew, JJ.) Emperor v . Baburao Tatya- 
RAo. 165 I.C. 867=9 R.B 171=38 Borr.L R. 
946=1936 Cr.C. 924=38 Cr.L J. 9=A.I.R. 1936 

nom. 379. 

—-—S. 222 (1)— Charge under S. 405, /. P. Code 
— Particulars. 

S. 405, I. F. Code, covers dishonest misappro¬ 
priation, dishonest conversion, dishonest user or 
disposal in violation of a direction of law, or of a 
legal contract, or dishonestly suffering any other 
person todo so A charge which does notindi- 
cate which of these several offences is intended 
and does not state who made the alleged entrust- 
ment, or who suffered from the alleged breach of 
trust offences against the provisions of S. 222 
(1), Cr. P. Code. (Lort Williams and Jack , JJ.) 
Abinash Chandra Sarkar v. Emperor. 63 Cal 
18=161 I C. 280=8 R.C. 502=37 Cr L J. 439. ' 

7TrS' 2 d 2 Charge under Ss. 109 

and 3CL, Penal Code—Species of abetment not 

specified—Sufficiency of notice to accused. 

a , n( * Cr. P. Code, require that 
the charge should contain such particulars as 
are reasonably sufficient to give the accused 
notice of the matter with which he is charged 
and that if the offence charged is given any 
specific name, it may be described by that name 
only. So it is open to the prosecution to charge 
abetment generally, and then, if the evidence did 
not establish abetment other than in one particu¬ 
lar form, to rely on this particular form for a 
conviction. On the facts of the case where the 
accused was charged with an offence punishable 
under Ss. 109 and 302, Penal Code. 

Held, that it cannot be said that’ the nature of 
the case was such that the non-particularisation 
° • ! h u e ?5? c,es °, f abetment charged resulted in 
withholding such reasonably sufficient notice as 
the accused were entitled. (S. N. Guha and 
Biswas, JJ) Harendra Kumar Mandal v 
Emperor. 66 C.L.J. 196=174 I C 36-10 p r 
607=39 Cr.L.J. 395=A.I.R. 1938 Cal US ^ 


of trust — Necessity for particulars — Vague 
charge of offence as having been committed “on 

or about" a particular date—Sufficiency—Convic¬ 
tion — Sustainability. 

A charge of criminal breach of trust under 
S.409, I.P. Code, which does not unfold to the ac¬ 
cused, even approximately, the dates between 
which he dishonestly converted to his own use the 
property in question and leaves that part of the 
prosecution case in obscurity by referring merely 
to the date on which theconversion wasdiscovered 
necessarily prejudices the accused seriously in 
his defence in the trial, and is consequently bad in 
law. as being not in conformity with S. 222, Cr. 
P. Code. Where the charge against the accused 
is that he, as clerk of a Co-operative Society and 
being in such capacity entrusted with the funds of 
the society amounting-to Rs. 3,481-0 2, committed 
criminal breach of trust with respect to that 
amount on or about the 22nd March, 1935, that 
being the date on which the absence of the cash 
balance in hand is discovered, but the prosecution 
is unable to prove by evidence the particular 
dates or months when the items were actually 
misappropriated, the charge must be held to be 
bad for vagueness ; and the conviction on such a 
charge is unsustainable. {Broomfield and 


.. f- 222 W—applicability—Misappropria¬ 
tion of cash and goods—Single charge in resbect 
of cash and value of goods—Legalitv. F 

u ' i r ' P -‘ C°^ e - a Ppiies only to a case in 

which the charge is criminal breach of trust or 

dishonest misappropriation of money: it does not 
apply to a case of criminal breach of trust or 
dishonest misappropriation of goods, and affords 

n! t,ficat i° n £° r ™ ,xin S U P money and goods 
together or for framing a single charge in respect 

of the total of the cash said to have been mis¬ 
appropriated and the total value of the goods 
said to have been misappropriated. Such a 
charge is not permitted by law. ( Pandrang 

t B V C r Prosecutor V. Sharma. 184 

1*^. j>l—40 Cr.L.J. 851 (2)=12R.M. 401=193 q 
M a WN. 468=1939 M. Cr.C. 178=50 L.W 515 
=A.I R. 1939 Mad. 575=(1939) 2 M.L.J, 518. 

- S. 222 {2)—Charge of criminal breach of 

trust—Amounts appropriated on different occa¬ 
sions by different transactions—Specification of 

particular items or exact dates — Necessity 
In the case of a charge of criminal breach of 

trust involving amounts appropriated on several 

different occasions by different transactions, it is 
not necessary under S. 222 (2). Cr. P Code, to 
specify particular items or exact dates. Wassoo - 
dew and Sen, JJ.) Emperor v. Ramchandr^ 
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Rango. 181 I.C. 870=11 R.B. 356=40 Cr.L.J. 
579=41 Bom.L.R. 98=A.I.R. 1939 Bom. 129. 

-Ss. 222 and 233— Scope—Alternative 

charges—Joinder and conviction — Rule. 

Where the accused were charged with offences 
in the alternative, with conspiracy to commit 
criminal breach of trust and with committing 
criminal breach of trust in pursuance of that 
conspiracy, and in the alternative, upon the same 
facts, when one of the accused is charged as the 
principal offender with criminal breach of trust 
and the others as abettors, the accused should be 
convicted under one or other of the alternative 
charges; they should not be convicted under 
both. {Davis, J. C. and Lobo, J .) Emperor v. 
Balumal Hotchand. I.L.R. (1939) Kar. 204= 
177 I.C. 346=39 Cr.L.J. 890=11 R.S. 58=A.I.R. 
1938 Sind 171. 

-Ss. 222, 233, 234, 235 and 239 —Relative 

scope of—Joinder of charges—Rule as to — 
Charge of conspiracy—Acts done in pursuance of 
conspiracy—Separate charge and punishment for 
— When justified. 

Ss. 235 and 239, Cr. P. Code, are not controlled 
by the latter part of S. 233 or by S. 234. If offen¬ 
ces are committed in the course of the same 
transaction they may be tried together, although 
they are more than three in number and exten¬ 
ding over a period of more than a year. But 
there is nothing in S. 23 • or 239 to suggest that 
they are not governed by S. 222 or the first part 
of S. 233. On the contrary, it is clear from the 
illustrations to S. 235 that when different offences 
are tried together, they must be separately 
charged. When an offence of conspiracy is 
charged under S. 120-B, I. P. Code, it is always 
open to the prosecution to charge further that 
the illegal acts which were the object of the 

conspiracy having been carried out, because the 

punishment for the offence of conspiracy depends 
upon whether the illegal acts have or have not 
been carried out. But acts done in pursuance of 
the conspiracy cannot be separately punished 
unless these acts are separately charged and 
particularised as required by the Code. S. 239 
(4) does not justify omnibus charges relating to 
an indefinite number of offences alleged to have 
been committed within the period stated without 
anjthing to specify time, place or circumstances 
or even which of the accused persons are suppos¬ 
ed to have committed any particular offence. 
{Broomfield and Norman , JJ.) Emperor v. 
Karamalli Gulamalli. I.L.R. (1939) Bom. 42 
=178 I.C. 706=11 R B. 184=40 Cr.L.J. 118=40 
Bom.L.R. 1092=A I.R. 1938 Bom. 481. 

__Ss. 222 and 234— Criminal breach of trust 

_ Three separate charges in respect of three gross 

sums, each made up of separate items—Joinder 

of—Legality. . . 

Three separate charges of criminal breach ot 
trust in respect of three gross sums each made up 
of separate items can be legally tried together 
provided the offences in respect of all the three 

gross sums are alleged to have been committed 

within a space of twelve months. {Bartley and 
Khundkar, //.) Madhusudan Mukherjee v. 
Emperor. 44 C.W.N. 175. 

_S. 223— Cheating—Consequence by which 

deception becomes offence—-If should be set out. 

The term ’manner' in S. 223, Cr. P. Code, inclu¬ 
des ■with reference to an offence of cheating, 
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every ingredient by virtue of which the act ceases 
to become one of mere non-criminal deception 
and becomes one of cheating within the meaning 
of S. 415,1. P. Code, and the effect of the decep¬ 
tion upon the victim’s body, mind, reputation or 
property would thus be a part of manner of 
cheating. {Blacker, J.) Gian Singh v. Empe¬ 
ror. 180 I.C. 485=11 R.L. 689=40 Cr.L.J. 371 = 
A I R. 1938 Lah. 828. 

--S. 225— Charge unsatisfactory — Legality of 

conviction. 

Before a conviction of an accused person can 
be reversed on the ground that the charge against 
him was not drawn up in a satisfactory manner, 
he must show that he was prejudiced thereby. 
{Henderson and Khundkar , JJ.) Mukherjee v. 
Emperor. 70 C.L.J. 301. 

■-'"S. 225 —Scope—Charge in form contraven¬ 

ing S. 233 —If vitiates trial. 

Lumping of three cases of cheating in a charge 
under S. 420, I. P. Code, is no doubt irregular 
under S. 233, Cr. P. Code, but when no prejudice 
has been caused to the accused by the form of 
the charge, the irregularity does not vitiate the 
trial and is cured by S. 225, Cr, P. Code. {Har¬ 
ries, C.J. and Varma, J.) Chandra Narain Jha v. 
Emperor. 6 B.R. 564=187 I.C. 862=12 R.P. 
662=41 Cr LJ. 523=1940 P.W.N. 557=A.I.R. 
1940 Pat. 603. 

-S. 225— Scope — Mistake or doubt as to 

particular weapons used — Effect—If entitles 
accused to absolute acquittal—Conviction for 
lesser offence instead of more serious offence — 
Sustainability. 

What is called the benefit of doubt is not the 
same thing as the benefit of mistake as to the 
weapons used by the accused. The benefit of 
doubt as to the particular weapons which the 
accused carry cannot entitle them to be acquitted 
altogether of the charge, although they are speci¬ 
fically charged with using particular weapons. An 
error in the particulars required to be stated in a 
charge which does not mislead the accused or 
occasion a failure of justice is no ground for 
setting aside a conviction. The accused, though 
they may not be convicted for a more serious 
offence in the absence of proof of use of parti¬ 
cular weapons, may still be convicted of a lesser 
offence {King,J.) Palani Goundan v. Empe¬ 
ror. 1937 M.W.N. 1331. 

-Ss. 225 and 537— Misjoinder of charges — 

Irregularity. 

Where offences which ought to have been 
separately charged are joined together but the 
specific offences are satisfactorily proved by 
competent evidence corroborated in all necessary 
respects and no miscarriage of justice in caused, 
the irregularity is cured under Ss. 225 and 537. 
{I.ord Wright.) Babu Lal v. Emperor. 65 I.A. 

158=1. L.R. (1938) 2 Cal. 295=32 S.L.R 476= 

1938 O.L.R. 189=1938 O A. 398=1938 M.W.N. 
505=19 Pat.L.T. 343=1938 A.L.R. 309=10 
R P.C. 250=4 B.R. 490=39 Cr.L.J. 452=67 
C.L J. 161=40 Bom.L.R. 787=174 I.C. 1=42 
C.WN. 621=1938 A.W.R. (P.C.) 116==1?38 
P.W.N. 320=1938 A.Cr.C. 27=1938 O W.N. 
416=1938 M.Cr.C. 220=1938 A.L.J. 382=A.I.R. 
1938 P.C. 130=(1938) 1 M.L.J. 647 (P.C.)- . 

-S. 226 —Substitution of charge so as to 

deprive accused of right of trial by jury. 

Priety? ' 
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Where the committing Magistrate framed 
charges of murder against some of the accused 
and abetment of murder against others, but when 
the case came on tor hearing in the Court of 
Sessions, the Judge substituted for them a charge 
under S. 302 read with S. 120-B, I. P. Code, 
against all the accused with the result that the 
accused, instead of being tried by a jury, were 
tried by the Judge himself sitting with assessors. 

Held, that the accused were not properly tried 
when they were deprived of a trial by a jury by a 
manoeuvre of this kind. ( Cunliffe and Henderson , 
JJ.) Khidir v. Emperor. 66 C.L.J. 575. 

-S. 227— Charge — Alteration—Time for — 

Powers of Court to direct new trial. 

There is nothing in the wording of S. 227 
which limits the operation of that section to mere 
irregularities or to any particular stage of the 
case prior to the time when the judgment is given 
or the verdict of the jury is returned. Until that 
time, it is open to the Court to alter or add to the 
charge, and the provisions of Ss. 228, 229, 230 
and 231, Cr. P. Code, amply provide that the 
acci^ed shall not be embarrassed or prejudiced 
by the alteration of the charge. Where evidence 
relating to six charges has gone on the record, 
whereas there should be evidence only as to 
three, it may be well that the Magistrate would 
exercise a wise and just discretion in directing 
a new trial under the provisions of S. 229, Cr. P. 
Code, but the trying Court itself has that power 
and there is no need to refer the case to High 
Court. (Davis, J.C. and Mehta, A.J.C.) Empfror 
v. Mahomed Ismail. 30 S.L.R. 391=166 I C 
845 = 9 R.S. 156=38 Cr.L j. 324=A.I R. 1937 
Sind 1. 


S. 227-- Power of High Court to 


—J - v ^ J a 4 n Ll/WI » ft/ Cllt€ 

charge in Sessions trial—Empanelling of common 
jury after challenging by accused—Subsequen 
alteration of charge into one requiring specia 
jury—Permissibility —Powers of Court —Dis 
charge of common jury—Conditions laid down b * 
Code—If exhaustive. 

The powers of the High Court in a Session* 
trial to alter a charge under S. 227, Cr. P. Code 
are very wide. Any restriction of those power* 
must inevitably lead to failure of justice. Wher 
the Judge of the High Court presiding at a 
Sessions trial finds after a common jury has beer 
empanelled that a charge under S. 304, I. P 
Code, has to be altered into one of murder for 
which a special jury is required, the want of 
jurisdiction in the common jury to try the 
accused on the altered charge of murder neces¬ 
sitates its discharge. If therefore the alteratior 
of the charge leads necessarily to the discharge 
of the former jury, that result must be implied 
in the power of the Court to alter the charge 
The fact that there has been a challenging of the 
common jury already empanelled cannot affect 
the power of the Court to alter the charge. Tht 
Cr. P. Code cannot be considered to be exhaus' 
tive in regard to the conditions under which < 
jury can be discharged. Nor can rule 865 of th( 
High Court Rules (O. S.) can be taken to limi 
the powers of the Court to alter the charge 
(Wassoodew, J.) Emperor v. Yeshwant Vithu 
lh R ~/ l937) Bom * 3 69=170 I.C. 153=38 Cr 

Aj.R lM^Bom.lso; 49=39 B ° mLR - 355 = 
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“ “S. 227 (1)—Addition of charge—Powers. 

See Cr. P. Code, S. 350. 1938 O.A. 658. 

~ . S s 231 and 291— Scope—Alteration or 

addition to charge during trial—Right of accused 
to examine further witnesses —Omission to 
request Court to summon witnesses—Effect of. 

Where amendments or alterations to the charge 
are made after the commencement of a Sessions 
trial, the prosecutor and the accused have the 
right, under S. 291 read with S. 231, Cr. P. Code, 
not only to recall and re-summon any witnesses 
who may have been examined, but also to call 
any further witness whom the Court may think 
to be material. A request to summon a fresh 
witness under S. 231 can only be refused on the 
ground that the evidence of the witness is not 
thought by the Court to be material where the 
accused makes no such request to the Court and 
expresses no wish to examine any witness, he 
cannot afterwards complain that the trial was 
bad or irregular, and it cannot be held that any 
prejudice is caused to the accused by any failure 
to follow the correct procedure. (Rowland and 
Chatterji, JJ.) Musharu v. Empfror. 19 Pat 
413=21 Pat.L.T. 13=1940 P.W.N. 83=A.I R 
1940 Pat. 355. 

-Ss 232 and 355— Conviction for offence 

for which no charge was framed—Accused misled 
in defence—Order of acquittal by appellate 
Court — Legality. 

If an accused person was convicted for an 
offence for which no charge was framed against 
him and he was thereby misled in his defence, the 
appellate Court should direct a new trial to be 
had upon a charge properly framed. An order of 
acquittal by it is bad in law. ( Khundkar and 
Edgley. JJ.) Surajmull v. Seopujan Singh. 
44 C.W.N. 400. 

-S. 233 —Absence of separate charges under 

Ss. 452, 323 and 379, I. P. Code — Legality. 

Where charges under Ss. 452, 323 and 379, I. P. 
Code, were not framed separately for the differ¬ 
ent offences as required by S. 233, Cr. P. Code, 
but the alleged charges were specifically and 
separately mentioned, the charge sheet does not 
contravene the provisions of S. 233. (Zia-ul- 
Hasan, J.) Madho Singh v. Emperor. 189 I.C 
258 = 13 R.O. 92=1940 O.L.R. 420=41 Cr.Lj'. 
725=1940 O.A. 483=1940 A Cr.C. 98=1940 
A.W.R. (C.C.) 253=1940 O.W.N. 607. 


— - Ss. 233 and 235— Two distinct offences of 
theft tn two separate houses—Two alternative 
charges of receiving stolen property concerned in 
the two thefts—Joint trial—Legality 

Two distinct offences of theft in two separate 
houses cannot be joined together and tried at one 
and the same trial. Nor can two alternative 
charges under S. 411, I. P. Code, in respect of the 
properties stolen from the two houses be tried 
together. (Pandrang Row and Horwill, JJ.) 
Emperors. Boya Lingadu. 188 I.C 381=13 
R.M. 23=41 Cr.L.J. 581=1940 M.W.N. 239= 
51 L W. 321=A.I.R. 1940 Mad. 509. 

"7 -Ss. 233 to 239— Misjoinder—Test of lega¬ 

lity. 

The test whether a trial is or is not bad owing 
to a misjoinder of charges is not the number of 
offences with which he has been charged. The 
trial is bad not because the accused has been 
wrongly convicted but because he has been 
wrongly tried. It is the multiplicity of charges 
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which vitiates the trial and prejudices the 
accused in his defence. {Davis, J.C. and Lobo, 
J.) Emperor v. Balumal Hotchand I.L.R. 
(1939) Kar. 204=177 I.C. 346=39 Cr.L.J. 890= 
11 R.S. 58=A.I.R. 1938 Sind 171. 

-S 233— iV on-compliance with — If fatal. 

A failure to comply with the provisions of 
S. 233, Cr. P. Code, may or may not be fatal 
according to the circumstances of the case. 
(Rowland, ./.) Ramdin Lal v. Empf.ror. 165 
I.C. 970=9 R.P. 246=38 Cr L.J. 97=3 B.R. 
117=18 Pat.L.T. 91=A.I.R. 1937 Pat. 176. 

-S. 233— Joint trial — Legality — Test — 

Offences under Ss. 148 and 333, I.P. Code. 

The legality of a joint trial depends upon 
whether the whole affair constituted one trans¬ 
action; and with reference to that, unity of 
time, place and purpose ought to be looked to. 
Where the offences charged are Ss. 148 and 333, 

I. P. Code, and where the affair took place in one 
village, one incident succeeding another rapidly 
and where the houses concerned were all in the 
neighbourhood of each other, the joint trial of 
such accused is legal. (Gruer, J.) Nana v. Em¬ 
peror. I.L.R. (1939) Nag. 686=179 I C. 317= 
11 R.N. 290=40 Cr.L.J. 197=1938 N.L.J. 90= 
A.I.R. 1938 Nag. 283. 

-S. 233—“ Same transaction ”— Gambling at 

different places by different groups of persons — 
Joint trial — Legality. 

Where the accused persons consisting of two 
groups playing at different places are tried 
together summarily and convicted under S. 12, 
Bombay Prevention of Gambling Act, and there 
is nothing to connect them so as to show that 
they were engaged in the same transaction, the 
conviction should be set aside. (Davis, J.C. and 
Haveliivala, A.J.C.) Emperor v. Shivalomal. 
32 S.L.R. 30=172 I.C. 80=10 R.S.135=39 Cr.L. 

J. 59 (1)=A.I.R. 1937 Sind 304. 

-Ss. 233 and 234—Scope—If control Ss. 235 

and 239. See Cr. P. Code, Ss. 222, 233, 234, 235 
and 239. 40 Bom.L R. 1092. 

-Ss. 233, 234 and 235— Applicability and 

scope—Same transaction—Charge under S. 408, I. 
P. Code, in respect of several sums of money 
appropriated on different occasions and under 
different transactions—Joinder of further charges 
under Ss. 477- A and 193 read with S. 109— 
Legality. 

A charge of criminal breach of trust in respect 
of several sums of money appropriated on diffe¬ 
rent occasions by different transactions cannot 
be properly joined with other charges under 
Ss.477-A and 193, I. P. Code, read with S. 109, 
I. P. Code, as the offences are distinct. The 
offence of falsification of accounts is certainly a 
distinct offence, falling as it does under a diffe¬ 
rent section of the Penal Code. The offence of 
fabrication of false evidence relating to items 
wholly or partly unconnected with the charge of 
criminal breach of trust is undoubtedly a distinct 
offence. Unless, therefore, the case can be 
brought within the exceptions to S. 233, Cr. P. 
Code, the joinder of the charges offends against 
the prohibition. S. 234, Cr. P. Code, does not 
obviously apply because the offences are not of 
the same kind. A misjoinder of charges for dis¬ 
tinct offences cannot be cured under S. 537, Cr.P. 
Code. If the falsifications of accounts charged 
is not part of the transaction as to the criminal 
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breach of trust, and if it relates to an act diffe- 

\T om one charged under S. 408, I. P. 
Code, S. 235 (l)of the Cr. P. Code, would not 
apply, as the offence does not form “the same 
transaction." If the charge implies a general 
conspiracy to defraud, it is intelligible that the 
series of acts committed to attain the object of 

the conspiracy, which under the Penal Code is 
one offence, would form a transaction in itself, 
and it would be proper to say that the offences 
constituted by all the acts would be part of the 
same transaction. Bst when the allegation of 
general conspiracy has not been accepted, and a 
restricted charge of mutual abetment by conspi¬ 
racy has been framed, it would prima facie be 
difficult to defend the charge on the principle 
applicable to a trial upon a charge of conspiracy 
for the purpose of defrauding where the com¬ 
plaint does not indicate an offence punishab’e 
under S. 120-B of the Penal Code. In view of 
the language of S. 109, I. P. Code, it cannot be 
said that abetment by conspiracy involves a 
general agreement to do a series of acts of which 
the abetted act is one. Even assuming that it 
could be so, if at the end of a long spell new 
circumstances arise and the parties again agree 
to make a fraudulent adjustment of their 
account with a view to prolong the refund of the 
money misappropriated, that would strictly be a 
second conspiracy independent of the first. The 
results of the acts committed under the latter 
conspiracy cannot be tacked on to a charge on the 
former. (IVassoodew and Sen, JJ.) Kmperor v. 
Ramchandra Rango. 181 I.C. 870=11 R.B. 356 
=40CrL J. 579=41 Bom L R. 98=A.I.R. 1939 
Bom. 129. 

-Ss. 233, 236, 237 and 423 —Conviction for 

offence not charged —Validity—Powers of appel¬ 
late Court. 

A person cannot be convicted of an offence 
without being definitely charged with it. Where 
a person was charged with an offence under 
S. 418, I. P. Code, and convicted it is not open to 
the appellate Court to convict the accused of an 
offence under S. 424, I. P. Code. The powers of 
an appellate Court under S 423, Cr. P. Code, are 
limited by the provisions of Ss. 236. 237 and 228, 
Cr. P. Code. (Mulla, J.) Nand Kishore v. Em¬ 
peror. 185 I.C 151=12 RA. 304=41 Cr.L.J. 
111=1939 A.WR. (H.C.) 661=1939 A.CrC. 
152=1939 A L.J. 941=A I.R. 1939 All. 710. 

-Ss. 233, 238 and 537 —Charge wider S. 304, 

I. P. Code, but conviction under S. 3"5—Legality 
—5 238, Cr. P. Code, if applies—Curability under 
S. 537, Cr. P. Code. 

Where a person charged with an offence under 
S. 304, I. P. Code, is convicted under S. 385, I. P. 
Code, without being either charged under that 
section or without being given an opportunity to 
meet the case under that section, the conviction 
could not be sustained. S. 238, Cr P. Code, could 
not be invoked to support the conviction, for 
S. 385, I. P. Code, is not a minor offence with 
particulars common with an offence under S. 3UU, 

I. P. Code. Both of them have got distinct and 
independent ingredients. Nor could the defect 
bexured under S. 537, Cr. P, Code. The disregard 
of an express provision of law as to the mode ® 
trial is not a mere irregularity which couiqo 

remedied by S. 537. Cr. P. Code. 

Thakur Singh v. Emperor, 184 I.C. 409— 
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A. 226=40 Cr.L.J. 948=1939 A.L J 547=1939 
A.Cr.C. 124=1939 A.W.R (H.C.) 577=A.I.R, 
1939 All. 665. 

-Ss. 233 and 537 —Offences of kidnapping 

and abducting in respect of same occurrence — 
Separate charges—If necessary. 

It is always ^wise, where a charge is made in 
respect of same occurrence both of kidnapping 
and abducting, that the charge should be framed 
under two heads. It is not however illegal to 
make the two charges under one head. The 
point to be seen in each individual case is whether 
the accused was prejudiced thereby. If the judge 
has carefully explained to the jury the difference 
between abduction and kidnapping and the jury 
have fully understood the position, the defect in 
the charge cannot be said to have prejudiced the 
accused. A.I.R. 1927 Cal, 6-14. Diss. ( M. C. 
Ghose and Bartley, JJ.) Ebadf Khan v. Empe¬ 
ror. 176 I C. 104=11 R.C. 36=39 Cr.L.J. 674 
=A.I.R. 1938 Cal. 460. 

-Ss. 234 and 222—Criminal breach of trust 

—Three separate charges in respect of three 
gross sum^, each ma le up of separate items— 
Joinder of—Legality. See Cr. P. Code, Ss. 222 
and 234. 44 C.W.N. 175. 

-S. 234— Offences of same kind — Murder 

and grievous hurt. 

Murder and grievous hurt are not offences of 
the same kind and so cannot be tried together. 
(Bartley and Khundkar, JJ ) Emperor v. Afsa- 
ruddi. 179 I.C. 910=11 R.C 632=40 Cr.L.J. 
290=67 C.L.J. 580=42 C.W.N. 1235=A.I.R. 
1939 Cal. 32. 

-S. 234— Scope—Omission to name . offences 

or mention sections — Effect. 

Obiter. —The provisions of S 234, Cr. P. Code, 
cannot be evaded by the omission to name the 
offences and sections in the charge where in fact 
the accused has been charged and convicted of 
two offences. (Davis, J.C. and Haveliwala, A J. 
C.) Mohanlal Bhanalal v. Emperor. 32 S.L. 

R. 87=172 I.C. 374=10 R.S. 149=39 Cr.L.J. 
123=A I.R. 1937 Sind 293. 

~ • — Ss. 234 and 235— Scope — Six counts of bri¬ 
bery and six counts of false personation—Joint 
trial for — Legality. 

A joint trial of an accused on no less than six 
counts of bribery and six counts of false per¬ 
sonation, the counts of bribery relating to differ¬ 
ent dates and different persons and the counts of 
personation relating to different persons, and to 
the same day, but to different times of the day, is 
one which is obviously not permitted by law, and 
a conviction following after a trial of that kind 
must be regarded as void and of no legal effect. 
(Pandrang Row, J.) Appalaswami v. Emperor. 
1937 M W.N. 209. 

“ Ss. 234 and 235— Scope—Three charges of 
breach of trust and three charges of falsification 
of accounts—Joint trial—Legality. 

It is true that when falsification of accounts 
and criminal breach of trust relate to the same 
item and are so connected as to be part of the 
same transaction, an accused can be tried for 
every such offence; still the two offences are two 
distinct offences though an accused may be 
charged and tried for them at one trial, and they 
do not become one offence for the purpose of 

S. 234. Convenient as it may be that offences of 
criminal breach of trust and falsification pf 
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accounts should be tried together when they re¬ 
late to the same money and are part of the same 
transaction, as the law stands, S. 235 may apply 
to one charge of criminal breach of trust and one 
charge of falsification of accounts, but not to two 
or three of each. Hence three charges of crimi¬ 
nal breach of trust and three charges of falsifica¬ 
tion of accounts cannot be combined together at 
one trial. (Davis, J.C. and Mehta, A.J C.) Em- 
peror v. Mahomed Ismail. 30 S L.R. 391=166 
I.C. 845=9 R.S. 156=38 Cr L. J 324=A.I.R. 
1937 Sind 1. 

-S. 235 —Accused setting fire to his shop to 

obtain insurance money—Charges of attempt to 
cheat and arson—Joinder of — Legality. 

Where the case of the prosecution was that the 
accused having made up his mind to obtain in¬ 
surance money from the insurance company by 
fraud, had to that end set fire to his shop 
and after the fire had put in a claim for the 
money. 

Held, that in the circumstances it was not 
possible to say that the attempt to cheat was not 
essentially connected with the arson and that, 
therefore, the framing of the two charges under 
Ss. 420-511 and S. 436, I. P Code, did not amount 
to a misjoinder. (Bartley and Khundkar, J J .) 
Ahmadar Rahaman v. Emperor. 44 C.W.N. 
340. 

-S. 235 fl)— Applicability — Test. 

Under S. 235 (1), Cr. P. Code, there must be 
one continuous thread of a common purpose run¬ 
ning through the acts to support a joinder of 
charges in respect thereof. Mere difference in 
time or place between the commission of one 
offence and of another will not necessarily import 
want of such continuity: they may yet be linked 
together by a community or continuity of pur¬ 
pose, and thus form the same transaction. (Hen¬ 
derson and Biswas, JJ.) Kamala Kanta v. 
Emperor. I.L.R. (1938) 1 Cal. 98=41 C.W.N. 
1112 . 

-S. 235— Applicability — Test-- u Same transac¬ 
tion"—Evidence to prove several offences identi¬ 
cal—Joint trial—Refusal to hold on the ground 
that corpus delicti is not same in all — Propriety 
op procedure. 

The test for applying S. 235, Cr. P. Code, is to 
see whether the acts alleged form a series that 
can be regarded as one transaction ; when the 
evidence to prove one offence is identical with 
that by which the other offence or offences are 
to be established, the acts must be held to form 
one transaction. S. 235 and the succeeding sec¬ 
tions are ample justification for holding one joint 
trial for such offences, and it is improper for a 
Court to decline to hold a joint trial and to hold 
separate trials on the ground that the corpus 
delicti in each case is not the same. The expres¬ 
sion corpus delicti is nowhere found in the Crimi¬ 
nal Procedure Code, by which alone the course 
of criminal trials in India is to be governed, and 
not by a criterion derived from the law of some 
other country. ( Varma and Rowland, JJ.) Em¬ 
peror Mayadhar Pothal. 18 Pat. 450=1939 
PWN. 300=181 I.C. 1001=5 B.R. 706=11 R. 
P. 653=40 Cr.L.J. 625=20 Pat.L.T. 420=A.I.R. 
1939 Pat. 577. 

-— S. 235— Charges of breach of trust, cheat¬ 
ing, forgery and using forged tickets as genuine 
—Joint trial — Legality.. ' 
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The accused was an employee of the Aden 
Settlement Committee. One of the functions of 
this body was to supply water to the public on 
payment. This was done for the most part by 
the sale of water tickets issued in books. Accus¬ 
ed was responsible for the sale of these books 
and for paying the money received into the bank. 
The case for the prosecution was that the accus¬ 
ed caused spurious books to be rinted and mis¬ 
appropriated the proceeds thereby committing 
offences of breach of trust, cheating, forgery and 
using forged tickets as genuine. Objection was 
taken to the legality of the joinder of these four 
charges and in particular to the inclusion in the 
third and fourth charges of alleged offences of 
forgery extending over a period of nearly two 
years. It was in evidence that 4,100 spurious 
books were printed and delivered to the accused 
in different batches and at different intervals 
during the period of May, 1933 to February. 
1935. 

Held, that charges in respect of the total num¬ 
ber of alleged forgeries extending over this 
period could only be tried on one charge and at 
one trial, and such charges could only be combin¬ 
ed with the other charges of breach of trust and 
cheating, if the whole series of acts covered by 
the four charges could properly be considered as 
forming the same transaction within the meaning 
of S. 235 (1), Cr. P. Code, and that although the 
offences committed in connection with any one 
consignment of books would be part of the same 
transaction, the offences committed in connection 
with any other consignment of books 
would not be part of the same but of a 
similar transaction, and the charges against the 
accused in respect of the forgery of 4.100 books 
during the period of May, 1933 to February, 1935 
were, therefore, illegal, and that the illegality 
affected all the other charges, and as in the cir¬ 
cumstances of the case, it was impossible to say 
that the accused had not been prejudiced, his con¬ 
viction should he quashed. ( Broomfield and 
Divatia, JJ.) Emperor v. Shapurti Sorabji. 60 
Bom. 148=162 I.C. 399=8 R.B. 415=37 Cr.L.J. 
688=38 Bom.L.R. 106=1936 Cr.C. 338=A.I.R. 
1936 Bom. 154. 

S. 235— Charges under S. 147 and under 


Ss. 323 and 325, /. P. Code—Joinder of — Lega¬ 
lity '. 

An offence under S. 147, I. P. Code, has been 
made a substantive offence by the Indian Penal 
Code and there is no illegality in the accused be¬ 
ing charged under that section in addition to 
charges under Ss. 323 and 325, I. P. Code. (Zia- 
ul-Hasan, J.) Manni Lal v. Emperor. 173 I.C. 
386=1938 O.A. 158=1938 A.Cr.C. 14=1938 O. 
L.R. 117=1938 O.W.N. 218=10 R.O. 222=39 
Cr.L.J. 341=A.I.R, 1938 Oudh 95. 

-S. 235— Joint trial of offences tinder Ss. 211 

and 302 of the Penal Code—Validity of. 

Where an accused was alleged to have killed a 
person in order to foist a false case of murder 
upon his enemies and immediately after com¬ 
mitting the murder preferred a false complaint 
and he was tried at the same trial for offences 
under Ss. 211 and 302, Indian Penal Code. 

Held, that though strictly speaking a joint trial 
conducted for the two offences was not illegal, 
they ought not to be tried together, as such joint 
trial would be very embarrassing to the accused 


CR.P. CODE (1898), S. 235. 

and to the prosecution and might lead to failure 
of justice. (Bum and Lakshtnana Rao, JJ.) 
Uppara Dodpa Narasa, In re. 179 I.C. 518=11 
R.M 593= 4 ° Cr.L.J. 211=1938 M.Cr.C. 331= 
48 L.W. 601=1938 M.W.N. 1116=A.I.R. 1939 
Mad. 59=0938) 2 M.L.J. 771. 

Ss. 235 and 239— Joint trial on series of 
charges under Ss. 342, 376 and 377, I. P. Code- 
Propriety. 

The accused were jointly tried on a series of 
charges under Ss. 342. 376 and 377, I. P. Code. 
Four of the charges were of wrongful confine¬ 
ment, each relating to different confinements, 
some by all the accused and some by only some 
of them. The charges of rape were drawn in a 
peculiar manner. Each of them specified an 
offence of rape committed either on an indefinite 
date or between periods extending from six 
weeks to six months, the time covered being 
from September, 1936 to June, 1937. The charge 
under S. 377 specified an offence committed be¬ 
tween end of December, 1936 and June, 1937. The 
charges found were either so vague and general 
as to be bad in law or were in the alternative 
absurd. Neither of the offences was a continuing 
offence. The whole story was vague in details 
and corroboration, which might have been ex¬ 
pected, had not been given. The Judge did not 
deal with the evidence in a satisfactory way. 
Instead of putting the evidence, which was mark¬ 
ed with suspicious features, before the jury and 
leaving them to decide whether they were pre- 
pared to believe it, he went out of his way by 
special pleading to ask the jury to believe the 
whole of. it. 

Held, that the multiplicity of the charges tried 
together in the trial must have operated to the 
prejudice of the accused. That corroboration of 
the complainant in respect of the offences alleged 
was a practical impossibility in absence of defi¬ 
nite averments as to the time of their occurrence. 
That the verdict of the jury was vitiated by mis¬ 
directions. That it was not a case in which re¬ 
trial should be ordered. ( Bartley and Henderson, 
JJ.) Au Hyder v. Emperor. 179 I.C. 960=11 
R C. 637=40 Cr.L.J. 280=68 C.L.J. 238=A.I.R. 
1938 Cal. 769. 

-S. 235 (1)—“ Same transaction"—Meaning 


of—Community of purpose—If sufficient to con¬ 
stitute same transaction—Abetment by conspiracy 
—Various acts done— If parts of same transaction. 

The word “transaction" is usually used to in¬ 
clude the steps leading to a conclusion or result¬ 
ing in action though often transaction emphasises 
the fact of something done or brought to a con¬ 
clusion. To ascertain whether a series of acts 
are parts of the same transaction it is essential to 
see whether they are linked together to present a 
continuous whole. The expression “same trans¬ 
action" signifies related to one another In point 
of purpose or as cause and effect or as principal 
and subsidiary acts so as to denote one con¬ 
tinuous and completed action. The idea of com¬ 
pletion cannot be divorced from the interpreta¬ 
tion of the expression. A mere common purpose 
does not constitute a transaction. Nor would 
community of purpose coupled with concert and 
design implied in abetment by conspiracy make 
the different acts alleged parts of the same tran - 
action. (Wassoodew and Sen, JJ-) 

Ramchandra Ranqo. 181 I.C. 870—11 
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356=40 Cr.L.J. 579=41 Bom L.R. 98=A.I.R. 

1939 Bom. 129. 

-S. 235 (1)— 1 Same transaction ’— Tests. 

Courts have indicated various tests to be em¬ 
ployed to decide whether different acts are part 
of the same transaction or not, namely, proxi¬ 
mity of time, unity of place, unity or community 
of purpose or design and continuity of action. 
Proximity of time and unity of place are not 
important'tests at all. There may be unity or 
community of purpose in respect of a series of 
transactions or several different transactions, and 
therefore the mere existence of a common pur¬ 
pose cannot by itself be enough to convert a 
series of acts into’one transaction. The main test 
must really be continuity of action which must 
mean this: the following up of some initial act 
through all its consequences and incidents until 
the series of acts or group of connected acts 
comes to an end, either by attainment of the ob¬ 
ject or by being put an end to or abandoned. If 
any of those things happens and the whole pro¬ 
cess is begun over again, it is not the 7 same tran¬ 
saction but a new one, in spite of the fact that the 
same general purpose may continue. {Broom¬ 
field, and Divatia , JJ.) Empf.ror v. Shapurti 
Sorabji. 60 Bom. 148=162 I. C. 399=8 RB. 
415=37 Cr.L.J. 638=38 Bom. L.R 106=1936 
Cr.C. 338=A.I.R. 1936 Bom. 154. 

-S. 235 (1)— Same transaction—User of 

four forged documents at registration of a sale 
deed and obtaining money—Single trial for four 
ch a rg es—L egality. 

The appellant was charged with four offences 
under S. 471, I. P, Code, on the ground that he 
used four forged documents during the registra¬ 
tion of a sale deed knowing them to be forged 
and obtained ‘money from the complainant'. 

Held, that the user of the documents and ob¬ 
taining the money formed one transaction and the 
accused could therefore be tried for all the 
offences at one trial under S. 235 (l), Cr.P. Code. 
(Lakshmana Rao, J .) Suuba Rao v. Emperor. 

1940 M.W.N. 865. 

-Ss. 235 and 239—“ Same transaction "— 

Charges under R 30 (a) (1) (i) of Madras Motor 
Vehicles Rules against owners and drivers of 
several motor lorries—Joint trial — Propriety. 

Several motor lorries were engaged at Calicut 
in Malabar District to deliver bags of grain at 
Pollachi in the district of Coimbatore. In some 
cases the owners and in other cases both the 
owners and drivers were prosecuted in one and 
the same trial under S. 16 of the Motor Vehicles 
Act on the ground that the owners had not ob¬ 
tained permits in form G as required by R. 30 (a) 
(1) (i) of the Madras Motor Vehicles Rules. 

Held, that the offences were many and must be 
tried separately and it was very undesirable that 
they should be lumped and tried together. The 
offence committed by each person was his own 
offence and he should therefore be tried separa¬ 
tely for it. Though both the owner and the 
driver of a particular vehicle had committed the 
offence in respect of a single journey, and could 
be tried jointly in one trial, it was very objec¬ 
tionable that several owners and several drivers. 
should be tried in one trial for several offences 
committed separately and on different dates. 
{Burn, J.) Public Prosecutor v. Krishnan. 1 
1938 M.W.N. 822=177 I.C. 314=39 Cr.L.J. 861 I 

Q,. D .—166 
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=11 R.M. 303=1938 M.Cr.C. 188=47 L.W. 
774=A.I.R. 1938 Mad. 743 = (1938) 1 M.L.J, 
800. 

--S. 235—“ Same transaction ”— Offence of 

conspiracy and acts committed in pursuance of it 
—Joint trial—Legality. 

Where there is a conspiracy having one or 
more objects in view and certain offences are 
committed in pursuance of such conspiracy, the 
several offences generally form part of the same 
transaction within the meaning of that expres¬ 
sion as used in S. 235. 1 he principle will also 
apply where the several oficnces are by different 
persons. The offence of conspiracy and the acts 
done in pursuance of the conspiracy can rightly 
be said to come under one transaction and tran¬ 
saction continues so long as the conspiracy 
continues. Where, therefore, there is a cons¬ 
piracy and specific offences are committed in 
pursuance of such conspiracy, persons who are 
parties to that conspiracy and concerned in the 
specific offences can lawfully be tried under one 
and the same trial. ( Derbyshire, C.J.and Costello, 
J.) Rash Bf.itari Shaw v. Emperor. 168 I.C 
657=9 R.C. 853=41 C.W.N. 225=38 Cr.L.J. 545 
= 1936 Cr.C. 1043=A.I.R. 1936 Cal. 753. 

*S. 235—“ Same transaction "— Same person 
committing two murders successively—Joint trial 
— Legality. 

Accused was enraged at one G, who, was keep¬ 
ing his (accused’s) sister, and one P, who facili¬ 
tated intercourse between G and his sister, by put¬ 
ting a part of his house at the disposal of G and 
accused's sister. One night, the accused went to 
G s house, called him out on pretext of having to 
speak to him. and when the two had walked 
some distance off, accused struck G on the neck 
and killed him. He then ran straight to the 
house of P, called him out and as soon as he 
came out. struck him on the neck with a bill-hook 
and killed him. 

Held, that the two murders were committed in 
the course of the same transaction, and a joint 
trial on the two charges was not therefore illegal, 
and that the discretion given under S. 235, Cr. P 
Code, to try the two offences at the same trial 
was . h. 0 /exercised wrongly. ( Mockett and Hor - 
will, JJ.) Ganganna v. Emperor. 1937 M W 
N. 463. 

- S. 235 Ill. (m)— Scope — Charge of robbery 
—Separate charge for hurl—Legality. 

Where hurt is caused to the victim . f robbery 
though not at the time of committing the robbery 
but subsequent to its commission, during the 
effort of the offender to get away with the pro- 
perty, a separate charge in respect of the hurt is 
n °f sustainable. Robbery by its definition in¬ 
cludes hurt caused not only in order to commit¬ 
ting of the theft or in committing the theft, but 

fu S ° J n r cari 7 in £. away the property obtained by 
y 1 e theft. (Khoja Mohammad Noor and Dhavle 
JJ.) Emperor v. Haria Dhodi. 18 Pat L T 857 
=10 R.P. 346=172 I.C. 780=4 B.R.‘ 165=39 

Cr.L.J. 156=1937 P.W.N. 868 =A.I.R. 1937 Pat 
o62. 

s 235— Scope—If controlled by Ss .222, 
233 and 234. See Cr. P. Code, Ss 222 233 234 
235 and 239. 40 Bom.L.R. 1092 ' ’ ’ 

— S n ^-Scope-Charges under Ss. 307 and 
32o, I. P. Code—-Single act of shooting — Convic¬ 
tion under both-Legality—Penal Code. S. 71. 



2643 


QUINQUENNIAL DIGEST, 1936—1940 


2644 


CR. P. CODE (1898), S. 235. 

There is nothing incongruous between a charge 
of attempted murder under S. 307, 1. P. Code, 
which also includes hurt,and a charge under S.326. 
I. P. Code, for grievous hurt. A single act of 
shooting a man with a gun resulting in grievous 
hurt, may be made the subject of a charge both 
under S. 307 and S. 326, I. P. Code. There is 
nothing illegal in a person being charged and con¬ 
victed at the same trial under both the sections. 
But there should be only one punishment for the 
two offences. {Davis, J.C. and Lobo, A.J.C.) 
Manghan Khan v. Emperor. 30 S.L.R. 238. 

_Ss. 235 and 236— Joinder of charges under 

Ss. 302 and 201, /. P. # Code—Propriety—Duty of 

Judge in addressing jury. 

Where there is a very strong case of circum¬ 
stantial evidence to establish the charge of mur¬ 
der, the addition of a minor charge under S. 201 , 
I. P. Cede, to the main charge under S. 302, 
I. P. Code, would only give the jury an excuse to 
evade their duty. In such a case, after dealing 
with the charge of murder, the Judge should put 
before the jury the case under S. 201, I. P. Code, 
and then indicate what evidence there is to estab¬ 
lish the various elements in this particular charge- 
(Cunliffe and Henderson. JJ.) Abdul Gafur v. 
Emperor. 41 C.W.N. 414. 

_Ss. 235 and 239— Joint trial—Charges of 

murder and of conspiracy to commit dacoities 
Legality — Test. 

To make a joint trial legal, the accusation 
must be a real one and not a mere excuse for a 
joinder of charges which otherwise cannot be 
joined. A person accused of murder was also 
tried jointly along with others for conspiracy to 
commit dacoities. The existence of conspiracy 
was proved. It was also proved that the cons¬ 
pirators took part in 18 occurrencesextending 

over 16 months and were parties to them with the 
intention to carry out the conspiracy. . 

Held, that under the circumstances the inclu¬ 
sion of all the occurrences in one trial by the 
Magistrate was not illegal and the joint trial also 
was not illegal. {Jack and ^tterson, JJ.) San- 
yashi Gain v Emperor. 171 I ^ lot—to 
J 1018=10 R.C 235=A.I.R. 1937 Cal. 269. 

--Ss. 235 and 239— Charge of general cons¬ 
piracy and charges of overt act Joinder of 

Legality. . , 

Per Henderson, J. —A charge of general cons¬ 
piracy can be tried together withcharges consist¬ 
ing of overt acts made in pursuance of that cons¬ 
piracy. 19 C.W.N. 676, relied on. {Cunliffe and 
Henderson, JJ) C. S. Joseph v. Emperor. 41 
C.W.N. 251. 

-Ss. 235 (1) and 239 (d )— t, Same transac¬ 
ts n ”—Meaning of—Conspiracy by several per- 
sons —Separate offences by individual conspiracy 

—Joint trial—Legality ...... . , 

Separate offences by individual conspirators 
which are not committed in pursuance of the cons¬ 
piracy, but which are isolated acts committed in¬ 
dividually during the continuance of the conspi¬ 
racy, are not part of the same transaction with 
the conspiracy itself and with those acts which are 
alleged to have been the subject of the conspira¬ 
cy. In other words, a conspiracy and acts done m 
furtherance of its common object have no com¬ 
munity with separate acts which may be c ° m .® ‘ 
ted by a conspirator for individual £ al 5 * ^ * 

trial of the charge of conspiracy and of the sepa- 
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rate offences is consequently illegal and not vali¬ 
dated by Ss. 235 ( 1 ) and 239 {d). What amounts 
to “same transaction” is a question of fact to be 
decided in the circumstances of each case. (Col- 
lister and Bajpai, JJ.) Emperor v. Bishan 
Sahai Vidyarthi. I.L.R. (1937) All. 779=1937 
A.W.R. 748=1937 A.Cr.C. 119=1937 A.L.J. 
1073=171 I.C. 994=10 R.A. 350=1937 A.L R. 
935=39 Cr.L.J. 38=A.I.R. 1937 All. 714. 

-Ss. 235 and 439— Joint trial ofoffences'cotn - 

mitted on different dates — Illegality—Interference 
in revision. 

Two offences under S. 457 and S. 324 read with 
S. 34, Penal Code, committed on different dates 
cannot possibly be considered to be part of one 
and the same transaction and their joint trial is 
not mere irregularity but an illegality and the 
Court can set aside the conviction in revision. 
{Currie, J.) Bahali v. Emperor. 162 I.C. 926 
=8 R L. 973=37 Cr.L.J. 722 = 38 P.L.R. 628= 
1936 Cr.C. 512=A I.R. 1936 Lah. 507. 

-S. 236 — Applicability —Conviction under 

S. 44 w , /. P. Code — If can be altered to one under 
S. 341, I. P. Code. 

It is not necessary for the application of S. 236, 
Cr. P. Code, that offences should fall under the 
same chapter; there may be border-line cases 
where the offences concerned fall under different 
chapters. The accused who was the complain¬ 
ant’s nephew, locked up a room in a house be¬ 
longing to the complainant by attaching a pad¬ 
lock to the outside of the door. The accused was 
at the time living in another room in the same 
house, and it was found that what the accused 
did was done to recover possession of his share 
of the property. In his own defence the accused 
put forward every fact which would be required 
for a conviction under S 341. I. P. Code- He put 
forward the fact that he and the complainant 
were joint owners of the property; he admitted 
that he put the padlock on the door and locked it. 
The accused was convicted under S. 448, Penal 
Code. 

Held, that as the accused had not entered the 
room but locked the door by remaining outside, 
he could not be convicted under S. 448, Penal 
Code, but S. 341 of the Code applied to the case 
as the accused had voluntarily obstructed the 
complainant from entering into the room. 

Held further, that inasmuch as the accused had 
put up a defence under S. 341 also, the accused 
would not be prejudiced if the charge under 
S. 448 was altered to one under S. 341 of the 
Code. The offence of wrongful restraint under 
S. 341 though it is in a chapter different from 
the one in which offence under S. 448 fell, it was 
one that fell in the border-line cases, as for such 
offence it was not necessary that anything was 
necessary to be done directly to the body at all. 
The offence could be committed by locking the 
door or by building a wall or something of that 
kind. S. 236, Cr. P. Code, could be applied to 
such a case even though Ss. 341 and 448. i. r. 
Code, fell under two different chapters. Convic¬ 
tion therefore of the accused under S. 4J° 03"“} 
be altered to one under S. 341. {Spargo, /.) KAT 
Ram v. Emperor. 170 I.C. 909=38 Cr.L.J. 

=10 R.R. 115=A I.R. 1937 Rang. 250. 

-S. 236—Applicability— ■Conditions. . 

S. 236 is limited in its application. It ^notn 
tended to be applied to a case where the taci 3 a 
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left in doubt or to enable to Judge to leave the 
facts in doubt and thus to escape responsibility 
and duty of making up his mind which the law 
places on him. It applies to a case where facts 
are not in doubt but it is doubtful what provisions 
of law applies to these facts. (Davis. J.C. and 
Lobo, A.J.C.) Ghulam Hydf.r Imam Baksh v. 
Emperor. 174 I.C. 497=10 R S. 254=31 S.L R. 
480=39 Cr.L.J. 460=A.I.R. 1938 Sind 63. 

-S. 236 —Alternative charges under Ss. 302 

and 201— Propriety—Accused not free from sus¬ 
picion of being guilty of main offence — Convic¬ 
tion under S. 201, l. P. Code — Legality. 

A person who has actually committed a crime 
himself—whether murder or any other crime—is 
not any the less guilty of removing traces there¬ 
of, if it is proved against him that he has done 
so, because he was the person who actually com¬ 
mitted the offence. There is no law preventing 
the main offender from being convicted under S. 
201, I. P. Code, and there is no misjoinder in 
charging an accused in the alternative with the 
main offence and under S 201. I. P. Code. Nor is 
there anything irregular or improper in a Judge 
holding that while the accused is not himself free 
from the suspicion of being the actual offender, 
he is none the less liable to conviction under S. 
201, I. P. Code. (Rozuland and Chatter jee, 77.) 
Nebti Manual v. Emperor. 19 Pat. 369=1940 
P.W.N. 73=A.I.R. 1940 Pat. 289. 

-S. 236 —Same transaction—Statement under 

S. 164, Cr. P. Code, and contradictory statement 
at trial—Charge of Perjury in the alternative—If 
justified 

Quaere .—Whether a statement made’by a 
person under S. 164, Cr P. Code, can possibly be 
regarded as part of the same transaction as a 
statement made at the trial so as to justify an 
alternative charge of perjury under S. 236, Cr. P. 
Code. (Beaumont, C.J. and Divatia J.) Emperor 
v. Sultansha Sidisha. 42 Bom L.R. 745. 

-S. 236— Scope—Alternative charge and 

alternative conviction — Permissibility—Accused 
proved to be guilty of acts constituting offence — 
Doubt as to which offence exactly is committed — 
Conviction—If illegal — Procedure. 

It is not correct to hold that there may be an 
alternative charge but that there cannot be an 
alternative conviction. If the Magistrate is not 
able to find for certain that facts exist which 
justify conviction, he should of course acquit the 1 
accused. But where the Magistrate has found 
that facts do exist which establish that the 
accused must have committed some offence, 
although it is doubtful what that offence exactly 
is, a conviction for the least serious offence is 
perfectly good. The accused is not entitled to 
escape punishment merely because it is not 
possible to say which of two offences he com¬ 
mitted, when it is clear that is guilty of one of 
them. (Allsofy, 7.) Bapu Ram v. Emperor. 172 

I. C. 617=10 R.A 412=1938 All L R. 6=39 Cr 
L.J. 152=1937 A.L.J. 1214=1937 A.W.R. 885= 
A.I.R. 1937 All. 754. 

-S. 236 —Scope and applicability. 

S 236, Cr. P. Code, deals with cases where it is 
doubtful which of several offences the facts', 
which can be proved will constitute. The doubt 
has to be a doubt as to the law applicable to a cer¬ 
tain set of facts which have been proved. ( Mosely , 

J. ) Abdul Hamid v. Emperor. 14 Rang. 24=8 R. 
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R. 509=37 Cr.L.J. 492=161 I.C. 763 = 1936 Cr.C. 
271=A.I.R. 1936 Rang. 174. 

-S. 236— Scope and applicability of. 

S. 236 of the Code of Criminal Procedure is 
generally regarded as limited in its application, it 
is not intended to be applied to a case where the 
facts are left in doubt. But it only applies to a 
case where the facts are not in doubt, but it is 
doubtful which provision of the law applies to 
those facts. (Davis, J.C. and Lobo, A.J.C.) 
Ghulam Hyper v. Emperor. 31 S L.R. 480=174 
I.C. 497=10 R.S. 254=39 Cr.L.J 460=A I.R. 
1938 Sind 63. 

-Ss. 236 and 237— Charge under Ss. 302 and 

457, I. P. Code-Conviction under S. 460. I. P. 
Cod e—L eg a lity. 

Where it is doubtful which of several offences 
a person has committed, he may be charged with 
all of them or with a number of them in the 
alternative. In such a case he may be convicted 
if the facts proved show that he is guilty of an 
offence with which he might have been charged 
under S. 236, though in fact he was not 
specifically charged with that particular offence. 
Where the accused were charged under Ss. 302 
and 457, I. P. Code, and the facts proved 
established an offence under S. 460. I. P Code, 
they could be convicted under that section, 
although they were not specifically charged with 
that offence. (Harries and Rachhpal Sinah, 77 ) 
Mathurj v. Empf.ror 58 All. 695 = 163 I.C. 253 
=37 Cr.L J 794=8 R.A. 928 (2) = 1936 A.W.R. 
1 = 1936 A Cr.C. 15=1936 A L J 518 = 1936 Cr. 
C. 401=1936 All.LR. 539=A.I R. 1936 All. 
337. 

-Ss. 236 and 237— Scope of—Charge under 

S. 295, I. P. Code — Conviction under S. 297 on 
same facts — Legality—Absence of charge under 
S. 2 95— Effect. 

Ss. 236 and 237, Cr. P. Code, authorise the 
Court, where it is doubtful which of several 
offences has been committed, to frame charges in 
the alternative, and, even in the absence of 
alternative charges, to convict the accused of the 
offence which he is shown to have committed 
though he was not charged with it, provided that 
this offence was one for which he might have 
been charged under S. 236, that is to say, provid¬ 
ed the single act or series of acts charged is of 
such a nature that it is doubtful which of several 
offences the facts which can be proved will con¬ 
stitute. An accused charged under S. 295, I.P. 
Code, can be convicted under S. 297, on the same 
facts, when they disclose an offence under S. 297, 
though he was not charged under the latter sec¬ 
tion. <Dhavle, J.) Amir Hassan v. Emperor. 
189 I.C. 867=41 Cr.L.J. 810=6 B R. 874=21 
Pat.L.T. 121 = 1940 P.W.N. 145=A.I.R. 1940 
Pat. 414. 

-Ss. 236, 237 and 423— Charge under S. 323, 
I.P. Code, but conviction under S. 452— Legality 
— Test—Question of prejudice. 

Though it is not illegal to convict a man of an 
offence under S. 452, I. P. Code, in a case in which 
he has been charged under S. 323, I. P. Code, 
because of the wording of Ss. 236 and 237 of the 
Cr. P. Code yet in each case the question to be 
decided would be whether the accused has or has 
not been prejudiced in his trial by the fact that 
the charge had been framed under the wrong sec¬ 
tion. Where it is neither shown nor does appear 



2647 QUINQUENNIAL DIGEST, 1936—1940 2648 


CR. P. CODE (1898), S. 236. 


CR. P. CODE (1898), S. 239. 


that there was any real cross-examination with a 
view to ascertain whether the shop in question 
was a building or not within the meaning of S. 
442, I. P. Code, the alteration of the charge does 
cause injustice to the accused and a District 
Magistrate cannot in appeal alter the conviction 
under S. 323, I. P Code, to one under S. 452, I. P. 
Code. (Y orke , /.) Emperor v. Shankar Dayal. 
1938 A Cr C. 100=177 I.C. 616=11 R O 59=39 
Cr L J. 937=1938 O.A 740=1938 O.L.R. 432= 
1938 O.W.N. 960=A.I.R. 1938 Oudh 263. 

- Ss. 236, 237 and 238 —Charge of cheating 

in pursuance of conspiracy—Conviction for cheat¬ 
ing without conspiracy — Legality. 

On a charge of cheating in pursuance of a 
conspiracy, the accused may be found guilty of 
cheating without a conspiracy. ( Tyahji , J) 
Empf.ror v. Abdul Rahiman. 60 Bom. 485=162 
IC. 950=37 Cr L J 753=8 R.B 437=38 Bom. 
L.R. 153=1936 Cr.C. 573=A.I R. 1936 Bom. 
193. 

- S. 237—Applicability of. See Penal Code, 

Ss. 120-B, 302 and 201. 66 C.L.J. 225=42 C.W. 
N. 129. 

-S. 237 — Applicability — Charge under S. 302, 

7. P. Code — Conviction under S. 201, I. P. Code — 
Legality. 

An accused charged with an offence of murder 
under S. 302, I. P. Code, may legally be convicted 
of an offence under S. 201,1. P. Code, though he 
has not been charged with that offence, if it 
appears in evidence that he committed that 
offence. ( Mockett and Horwill, JJ.) Nagan v. 
Emperor. 1937 M.W N. 544. 

-S. 237 — Charge of robbery — Conviction of 

receiving stolen property — Legality. 

An accused who is charged with the offence of 
robbery can be convicted of receiving stolen pro¬ 
perty under S. 237, Cr. P. Code. The appellate 
Court can alter the conviction from one of rob¬ 
bery into one of receiving stolen property. (Nor- 
man, J.C.S.) Toshia v. Emperor. 1936 A.M.L. 
J. 50. 

- Ss. 237 and 238— Charge under S. 304 /149, 

7. P. Code—Conviction under S. 326 / 34, 7. P. Code 
— Legality. 

Where the only charge against an accused per¬ 
son is one under S. 304 read with S. 149, I. P, 
Code, he cannot be convicted under S. 326, read 
with S. 34, I. P. Code, when no such charge has 
been framed against him. (Henderson and Khund- 
kar,JJ.) Kalal Bepari v. Emperor. 44 C.W.N. 
651. 


- S. 238— Charge under S. 307, read with 

S. 149, 7. P. Code — Conviction under S. 323- 
Legality. , »' 

The offence of hurt is included in the offence 
of attempt to commit murder. The fact that the 
charge against the accused is framed under 
S. 307, read with S. 149, I. P. Code, does not 
therefore preclude the Court from convicting the 
accused under S 323, I. P. Code, and such a con¬ 
viction is perfectly legal, though there is no 
specific charge in that behalf. (Niyogi, AJ.C.) 
Gangabishan v. Emperor. 167 I C. 748=9 R.N, 
206=38 Cr L.J. 442=19 N.L.J. 18. 

-S. 238— Charge under S. 147, 7. P. Code- 

Conviction under S. 323 — Legality. 

The offence of voluntarily causing hurt under 
S. 323, I. P. Code, is not included in the offence of 
rioting under S. 147,1. P. Code. The latter is an 
offence against the public tranquillity, while the 
former is one affecting the human body. Force 
or violence is an ingredient of rioting, while 
causing bodily pain is the essential element of 
hurt. Where the charge framed against the 
accused is one under S. 147, he cannot be convict¬ 
ed under S. 323, without a specific charge in that 
behalf. (Nivogi, A.JC.) Gangabishan?/. Em¬ 
peror. 167 I.C. 748=9 R.N. 206=19 N.L.J. 18= 
38 Cr.L.J. 442. 

-Ss. 238 and 537— Charge under S. 302 or in 

the alternative under S. 396, 7. P. Code — Convic¬ 
tion under S. 304 (2) and S. 379, I. P. Code — 

Legality. 

Irregularities in charge have no effect unless 
they have prejudiced the accused in their defence. 
Consequently where persons are charged with 
murder and also under S. 396, Penal Code, con¬ 
viction under S. 304 (2) and S. 379 is not illegal 
even though the charge may be in the alternative. 
(Middleton, J.C. and Mir Ahmad, A.J C.) Bawar 
Shah v. Emperor. 164 I.C. 899=37 Cr.L.J. 1039 
=9 R. Pesh. 31=1936 Cr.C. 830=A.I.R. 1936 
Pesfc. 172. 

—S. 238— Counterfeiting coins—Charge for 
substantive offence—Conviction for abetment — 
Legality. . # . . 

A person who is charged with being principal 
in the manufacture of counterfeit coins can not 
be convicted of being an abettor, when the facts 
which constitute the offence of abetment are quite 
different from the facts which constitute the 
offence of manufacturing counterfeit coins. 
(Blacker, J.) Dhanpat Rai v. Emperor. 188 1. 

C 64=12 R.L. 505=41 Cr.L.J. 540=42 P.L.R. 
12 =A.I R. 1940 Lah. 112. 


-S. 237—Conviction without charge—Charge 

under S. 426, I. P. Code—Conviction—Alteration 
of conviction by appellate Court into one under 
S. 352—Legality. See Cr. P. Code, S. 423. 17 
Pat.L.T. 572. 

-S. 238 — Charge under S. 307, 7. P. Code- 

Conviction under S. 326, 7. P. Code — Legality. 

Whether or not an offence under S. 326, I. r. 
Code, is a minor offence to an offence under 
S. 307, I. P. Code, a conviction of the accused 
under S. 326, I.P. Code, on a charge framed under 
S. 307, I. P. Code, on the specific allegation that 
he caused hurt to the complainant, is not unsus¬ 
tainable simply because no formal charge under 
S. 326, I. P. Code, was drawn up. (.Bartley and 
Rau, JJ.) Sk. Idris v. Emperor. 43 C.W.N. 782. 


■S. 239 


Applicability. 

Conspiracy. 

Construction and scope. 
Discretion of Court. 

Joint trial. 

Misjoinder. 

Offence. 

Same transaction. 

Scope. 

Applicability. 
S. 239 —Requisites. 


-D. CO *—. . u ;r 

For s. 239. Cr. P. Code, to apply it. *s Moughit 

e different offences are committed in the cours 
the same transaction. The criterion which 

akes a joint trial allowable is what the prpsecu 
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tion case is, and not what the result may be* 
( Gruer,J .) Bhagolelal v. Emperor. 189 I.C- 
382=41 Cr.L.J. 734 = 13 R.N. 47=1940 N.L.J. 
309=A.I.R. 1940 Nag. 249. 

Conspiracy. 

-S. 239— Each accused charged with one or 

more of seven specific offences — Legality. 

Where certain persons are charged under 
S.120-B, Penal Code, for conspiracy to commit 
criminal breach of trust and cheating and each of 
them is charged with one or more of seven specific 
offences either relating to cheating or criminal 
breach of trust committed in pursuance of the 
conspiracy the charges are not contrary to law 
and there is no misjoinder. ( Guhaand Lethbridge, 
JJ.) Akhil Bandhu Kay v. Emperor. I.L.R. 
(1938) 1 Cal. 588=175 I.C. 409=10 R.C. 790= 
39 Cr.L.J. 596=A.I.R. 1938 Cal. 258. 

Construction and scope. 

-S. 239— More than one person charged and 

trial in same trial — Legality. 

The clauses of S. 239, Cr. P. Code, are mutually 
exclusive in the sense that they cannot be added 
one to another so as to bring some of the persons 
charged under one clause and some under another 
and so to put them upon their trial all together at 
one and the same time ; but they are not mutually 
exclusive in the sense that persons accused of an 
offence and persons accused of abetment or of an 
attempt can only be tried at one trial because 
their case comes under Cl. (b). But if more than 
one person are to be tried and charged together, 
their case must be brought within one of the 
clauses of S. 239 before they can be tried toge¬ 
ther, or the trial is contrary to law. {Davis, J.C. 
and Havelivala, J.) Chuharmal Nirmaldas v. 
Emperor. I.L.R. (1939) Kar. 64=177 I.C. 280 
=39 Cr.L.J. 881 = 11 R.S. 53=A I.R. 1938 Sind. 
164. . . ♦ 

Discretion of Court. 

-S. 239— Exercise of — Revision. 

S. 239 confers a discretion upon a Magistrate to 
try persons accused of an offence before him 
either jointly or separately, but the discretion 
vested in the trying Magistrate is to be exercised 
by him judicially and according to certain well 
established principles. Where the trial Court 
has not exercised a wise discretion in directing 
the splitting of the case against several accused 
the High Court will interfere. 26 All. 238, Foil. 

(Rupchand Bilaram and Mehta, A.JCs.) Dholi- 
mal Karoomai. v. Emperor. 162 I.C. 863=37 Cr 
L.J. 716=8 R.S. 175=1936 Cr.C. 319 =A.I.r‘. 
1936 Sind 47. 

—--S. 239 —Embarrassment to defence—Joint 

trial — Propriety , 

Under S. 239, a discretion is given to a Court to 
try certain persons either jointly or separately. 
The manner in which this discretion is to be exer¬ 
cised must depend upon the facts of each case, 
and the High Court, on a consideration of the 
circumstances of the case, has power to hold that 
the accused should not have been tried jointly and 
can set aside the conviction and sentences with¬ 
out directing a retrial, should it think fit. Even 
where Ss. 238 and 239 justify a joinder, it should 
not be resorted to, if there is a risk of embarr¬ 
assment to the defence. ( Derbyshire , C. J. and 
Costello, J.) Rash Behari Shaw v. Emperor. 
168 I.C. 657=9 R.C. 853=41 C W.N. 225=38 


Cr.L.J. 545=1936 Cr.C. 1043=A.I R. 1936 Cal. 
753. 

Joint trial. 

—--S. 239— Accused tried for murder jointly 

zeith others for conspiracy to commit dacoities— 
Prejudice- Trial by jury. 

Where an accused tried for murder is tried 
jointly with others also for conspiracy to commit 
dacoities, there is likelihood of the jury being in¬ 
fluenced against him by evidence not strictly 
relevant to the murder charge introduced by his 
joint trial with others for conspiracy. By the 
joint trial, therefore, the person accused of 
murder, is prejudiced but not others who are 
tried for conspiracy. ( Jack and Patterson, JJ.) 
Sanyashi Gain v. Emperor. 171 I.C. 183=38 
Cr.L.J. 1018=10 R.C. 235=A.I.R. 1937 Cal. 
269. 

-S. 239— Addition of other charges against 

one or more of persons charged — Legality. 

If persons can properly be charged and tried 
together under S. 239, Cr. P. Code, there is 
nothing to prevent other charges being added 
against one or more of such persons if the addi¬ 
tion of such charges is permissible by the Code. 
(Harries and Rachhpal Singh, JJ.) Mathuri v 
Empf.ror. 163 I.C. 253=58 All. 695=8 R A 928 
(2)=37 Cr.L.J. 794=1936 A.W.R. 1 = 1936 A 
Cr.C. 15 = 1936 A.L.J. 518=1936 All. L.R. 539= 
1936 Cr.C. 401=A.I.R. 1936 All. 337. 

-S. 239— Charge against tzuo persons—Pro¬ 
secution witnesses as against one really defence 
witnesses for other—Joint trial—Legality. 

It is no part of the duty of the prosecution to 
call defence witnesses and if the case is put in 
such a way that some of the prosecution witnes¬ 
ses are also defence witnesses as regards one of 
the accused, then the accused should be tried 
separately. (Baguley and Shaw, JJ.) Nga Mya 
Sein v. Emperor. 172 I C. 868=10 R R 284— 
39 Cr.L.J. 198=A.I.R. 1937 Rang. 512' ’ 

T—— S : Charge under S. 4U1. I. P. Code— 

Joint trtal of all members of gang—Legality 

In a prosecution under S. 401, I. P. Code, all 
the members of the gang can be tried together 
for the offence of being members of that gang. 

I here ts nothing objectionable in such a joint 
trial if all the accused are in fact members of 
that g ar >g- (H or will, J .) Arumugam v. Em* 
peror. 180 I.C. 431=11 R.M. 700=40 Cr L T 

? 5 «T 1938 M.Cr.C. 145 = 1938 M W N 595=48 
L.W. 639=A.I.R. 1938 Mad. 858. 

—— s : 239-In violation of—Legality-Test. 

A joint trial in violation of the express provi- 

^ r ' Code, is not illegal or void 
ab initio if u has not occasioned failure of justice 
and has not prejudiced the accused in his defence 
on the merits. (Thomas, C.J.) Wali Jan v. 
?nJo E 5 0R A 1938 ° A * 593=1938 M.W.N. 748= 

- on r ^ 68 " 1938 O LR - 37 0=177 I.C. 74 

Oudh^le* 23=39 Cr L J‘ 853 (D=A.I.R. 1938 

239 (0- Legality-Stolen properties not 
proved to be proceeds of same theft. 

Where there is no proof that the stolen pro¬ 
perties in respect of which the accused is charged 
under S. 414, I. P. Code, were the proceeds of the 
same theft, the case cannot be brought within the 
provisions of S. 239 (/) Cr. P. Code, and a joint 
trial of the accused along with another from 
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whom the properties were recovered is conse¬ 
quently illegal. The irregularity is not such as 
could be remedied by S. 537, Cr. P. Code. ( Jack 
and Khundkar, JJ.) Ram KhelaWAN Kahar v. 
Emperor. 42 C W.N. 729=11 R.C. 113=176 I. 
C. 525=39 Cr.L.J. 739=A.I.R. 1938 Cal. 525. 

-Ss. 239 and 537 — Mutually exclusive 

evidence — Legality—‘Same offence*, meaning of 
Illegal joint trial, if curable under S. 537. 

When one accused is charged with having mur¬ 
dered a certain person at a certain time and at_ a 
certain place and another accused is charged with 
having murdered the same person at about the 
same time and place, and both these accused are 
being prosecuted because there is evidence 
against boih, but the evidence is of such a char¬ 
acter that both of them cannot be convicted, and 
if one set of evidence is believed one of the 
accused will have to be convicted, whereas if the 
other set of evidence is believed the other accused 
will have to be convicted, it cannot be said that 
those persons are charged with the ‘same offence’ 
committed in the course of the same transaction 
‘The same offence’under S. 239 (a), Cr. P. Code, 
means an offence arising out of the same act or 
series of acts and can mean nothing else as is 
clear from the words of the clause ‘committed in 
the course of the same transaction’. When the 
prosecution evidence against two persons is 
mutually exclusive, there is no provision of the 
Code under which those persons can be tried 
together; and the joint trial of the two persons is 
not a mere irregularity which can be cured under 
S. 537 of the Code, it is an illegality which goes 
to the very root of the trial. ( Dunkley and 
Wright, JJ.) Maung Sar Kee v. The King. 1940 
Rang.L.R. 203. 

_S. 239 (e)— Persons charged under S. 457 

with persons charged under S. 411, /. P. Code — 

Legality. . 

S 457 , I. P. Code, includes theft and a person 

accused of an offence under S. 457 can by virtue 
of S 239 (e), Cr. P. Code, be legally charged and 
tried with persons accused of receiving or retain¬ 
ing stolen property under S. 411, I. P. Code. (Dm 
Mahomed, J) Emperor v. Nawab. 170 I.C. 303 
=10 R.L. 100=38 Cr.L J. 1061=18 Lah. 62=39 
P.L.R. 278=A I.R. 1937 Lah 463 
__S. 239 (d)— Persons charged under S. 485 

and 486, /. P. Code-Legality. 

Where a person charged under b. 4bo with 
having in his possession goods with the counter¬ 
feit of the trade-mark and another person charged 
under S- 485, I. P. Code, with having in his pos¬ 
session a counterfeit trade-mark are charged and 
tried jointly when there was no evidence to con¬ 
nect the goods found in the possession of accused 
1 with the counterfeit die found in the possession 
of accused 2 , the mis joiner renders the trial inva¬ 
lid, being a disregard of an express provision ot 
law as to the mode of trial, and not a mere curable 
irregularity. (Mosely J.) S. P«-lai v. Shaik 
Thumby Sahib. 189 I.C. 705—41 Cr.L.J. 790— 

A.I.R. 1940 Rang. 113. R , p 

_S. 239— Persons charged under 5. ooo,/. r . 

Code, for separate acts of concealment—Legality. 

There is no provision of law under which per¬ 
sons charged under S. 368, I.P. Code, for separate 
acts of concealment of the same girl can be tried 
together, hartley and Henderson JJ) Durga- 

; MONi Dassi v . Emperor, 43 C.W.N. 196« 
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-S. 239 (d) —Person charged with theft—If 

can be jointly tried with others charged with hav¬ 
ing rescued him—Penal Code, Ss. 379 and 147. 

A joint trial of a person charged with theft 
under S. 379, I. P. Code, with others charged 
under S. 147, I. P. Code, with having rescued him, 
is illegal. The theft under the subsequent rescue 
cannot be said to be acts committed in the course 
of the same transaction. ( Khundkar and Edgley, 
JJ.) Asm at v. Emperor. 44 C.W.N. 315. 

-S. 239 (e) —Persons charged under Ss. 457 

and 460, I. P. Code, with those charged under 
S. 411, /. P. Code — Legality. 

From the terms of b. 239, Cr. P. Code, it is clear 
that an offence which includes theft must mean an 
offence of which theft is a necessary and essential 
ingredient. Persons charged under Ss. 457 and 
46U, I. P. Code, are not persons charged with 
offences which include theft, though both the 
offences must frequently be followed by theft and 
often form part of a larger transaction which may 
involve or include theft. Consequently they can¬ 
not properly be tried with persons charged with 
receiving stolen property which was stolen in a 
theft which was committed as part of the transac¬ 
tion involving the other offences. ( Harries and 
Rachhpal Singh, JJ.) Mathuri v. Emperor. 58 
All. 695=163 I.C. 253=8 R A. 928 (2)=37 Cr.L. 
J. 794=1936 A.W.R. 1=1936 A. Cr.C. 15=1936 
A.L.J. 518=1936 Cr.C. 401=1936 All L.R. 539= 
A.I.R. 1936 All. 337. ,. 

-S. 239— Three “ transactions” of same kind 

—Joint trial — Legality. 

Under Cl. (c) of S. 239, Cr. P. Code, three 
offences of the same kind may be tried at once, 
but not three transactions of the same kind. The 
meaning and nature of transaction is a question 
which commonsense and the ordinary use of 
language,must decide on the particular facts of 
the case. ( Davis, J.C. and Havelivala, J.) Chu- 
harmal Nirmaldas v. Emperor I.L.R. (1939) 
Kar. 64=177 I.C 280=39 Cr.L.J. 881=11 R.S. 

53=A.I.R. 1938 Sind 164. f „ 

-S. 239(d)— Validity—Offences under S. 399, 

I. P. Code, and S. 19 (/), Arms Act. 

Where accused illegally possess a revolver tor 
preparation of dacoity, the offence of illegal pos¬ 
session of revolver is a continuing one, and there¬ 
fore possession of such weapon at the time or 
preparation for dacoity or at the time of taking 
part in the dacoity will form part of the same 
transaction. S. 239 (d). Cr. P. Code, being, appli- 
cable to the case, the accused can be jointly 
charged and tried under S 399, I. P. Code, and 
S. 19 (/), Arms Act. (Young, C.J. and Monroe, 

J. ) Khazan v. Emperor. 172 I.C. 405—10 R.L. 
314=39 Cr.L.J. 141=39 P.L.R. 1013=A.I.R. 
1937 Lah. 793. 

-S. 239— Validity of—Same transaction— 

Test to be applied—Accusation or result of /«{»*• 

The test to be applied, in judging the validity 
of a trial, which purports to have taken P*? 
under the provisions of S. 239, is the ac 2 , *J t J h 
made and not the result of the trial provided 
accusation is a real one and not a mere . 

the joinder of charges which cannot be otherwise 
joined. In order to decide, whether several per 
sons can be tried jointly with having committea 
offences forming part of the same transaction tne 

Court has to look to the accusation, tire g , f 

secution case as set forth in the charge 
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according to that case the offences are such a s 
could be regarded as parts of the same transac¬ 
tion, it will be j ustified in holding a joint trial. 
The matter must be looked at, as it appeared to 
the Magistrate at the time when he framed the 
charges against the accused before him and not to 
the state of affairs existing long after the trial has 
proceeded on its way leading to the conviction of 
the accused. Where having regard to all the facts 
which were before the Magistrate when he fram¬ 
ed the charges against the accused it appears that 
the Magistrate was acting judicially and properly 
exercising his discretion given to him under 
S. 239, there is no illegality in the joint trial of the 
accused as to warrant quashing of the proceed¬ 
ings. ( Derbyshire , C.J. and Costello , /.) Hash 
Behari Shaw v. Empf.ror. 168 I.C. 657=9 R C. 
853=41 C.W.N. 225=38 Cr.L.J. 545=1936 Cr. 
C. 1043=A.I.R. 1936 Cal. 753. 

Misjoinder. 

-—S. 239—Defamation by several—Conspiracy 

—Joint trial—Legality. See Penal Code, Ss. 500 
and 120 (b). 1938 A.W.R. (H.C.) 467=1938 A. 
L.J. 769. 

-S. 239— Question of — Duty of Court of ap¬ 
peal or revision. 

A Court of appeal or revision in dealing with a 
question of misjoinder, must look to the posses¬ 
sion as it appeared when charges were framed. In 
deciding whether charges were rightly framed, it 
must look at the position as it appeared to the 
Magistrate, when he framed them. But it does 
not follow, that a Magistrate must wait till the 
stage of framing of charges before he makes up 
his mind whether to split a case up Such a course 
is most inconvenient, and it should ordinarily be 
possible for a Magistrate to decide the question of 
joinder after the case has been opened by the 
Public Prosecutor, ( Guha and Lethbridge, //.) 
Akhil Bandhu Ray v. Emperor. I.L.R. (1938) 

I Cal. 588=175 I.C 409=10 R. C 790=39 Cr L 
J. 596=A.I.R. 1938 Cal. 258. 

--S. 239— Several persons charged with one 

conspiracy—Unrelated conspiracies proved— Trial 
if bad. 

Where several persons are charged with same 
conspiracy, and only a number of unrelated con¬ 
spiracies are proved, the trial would be bad for 
misjoinder under S. 239, although prima facie, on 
the prosecution case as alleged the joinder may be 
quite legal. (Gruer, J.) Mahomed Ismail v 
Emperor. I.L.R. 1936 Nag. 152=165 IC 913= 

? w 38 0 ? r - LJ ' 106=1936 Cr C. 561=A. 

I. R. 1936 Nag 97. 

Offence. 

-S. 239— Meaning of. 

The term 'offence' under S. 239 includes minor 
or alternative offences within the meaning of 
S. 235 (2) or S. 236. {Davis, J.C. and Havelivala, 

J. ) Chuharmal Nirmaloas v. Emperor I L R 
(1939) Kar. 64=177 I.C. 280=39 Cr L.J 881= 

II R.S. 53=A.I.R. 1938 Sind 164. 

Same Transaction. 


-S. 239 (d )—Charge of conspiracy and acts 

done in pursuance thereof—Joint trial. 

Special considerations attach to a charge of 
conspiracy and things done in pursuance thereof. 
In many cases the offence of conspiracy is only 
provable by proof of the offences done in pursu -1 
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aricc thereof. If the proof of those offences can 
be used to prove the conspiracy, it follows that it 
is only rea onable, they can be proved as substan¬ 
tive olft-nceb against the accused in the same trial. 
Hence, a person can be charged with offences 
under conspiracy and acts done in pursuance 
thereof as they form part of the same transaction. 
(Davis, J.C. and l.obo, J.) Emperor v. Balumal 
Hotchand. I.LR. (1939) Kar 204=177 IC 
346=39 Cr.L.J. 890=11 R.S 58- A.I.R. 1938 
Sind 171. 

-S. 239 —Complaint under S. AOS against 

Secretary and Clerk of Co operative Society — 
Allegation of joint misappropriation and com¬ 
munity of design and objective—Acts of accused 

same transaction—Joint charge and 
trial — Legality. 

What gives the jurisdiction to the Magistrate 
to proceed with a joint trial of several persons is 
the manner in which the case has been adumbrat¬ 
ed in the complaint and put before the Court by 
the prosecution witnesses. Where the Secretary 
of a Co-operative Society, primarily responsible 
for the custody and safety of the cash of the 
society, allows his clerk to be in charge of the 
money, and it is alleged that they have jointly 
misappropriated the Society’s money in that it 
was not forthcoming at the time of the inspection 
of the accounts by the auditor, a joint charge of 
criminal breach of trust under S. -108, I p. Code 
against both of them is prima facie justified! 
When the underlying suggestion in the complaint 
is community of design and objective on the part 
of both the two accused, the alleged acts of the 
accused in respect of the offence charged must be 
triken to be parts of the same transaction within 
the meaning of S. 239, Cr. P. Code, and a joint 
yfj of Jhe two is not therefore illegal. (Broom¬ 
field and II assoodew, J J.) Emperor v. Baburao 
Tatyarao. 165 I.C. 867=9 RB 171=38 Bom 

9 B 4 ot 3 3 8 79 Cr L J 9=1936 Cr C 924 =AI.R. 

- s - 239 (d)—Conspiracy and separate 

offences by individual conspirators—Joint trial— 
Legality. See Cr. P. Code, Ss. 235 (1) and 239 
(<*>•■IL.R. (1937) All. 779=1937 A W R 74«— 

A I.R. 1937 All. 714. * K ' 748 - 


S. 239 (d)— Determination of question _ 

Relevant point of time. 1 Hnesi ' on 

g°. int of t!me in ">e proceedings 
at which the condition as to sameness of transac- 

non must be fulfilled is the time of accusation 

and rot that of the eventual result. ( Lord 

fiS T*A i\r- A TT p A , L ,n^ H ° UK " Am V ' EmpRROR. 
-l-A. 158—I.L.R, (1938) 2 Cal 295—37 ^ T 

M W M 38 ° 7- 'l89=1938 0 A 3 9 8=l 9 f8 

M.WjN. 505=19 Pat L T 343 —*1938 a t o 

309 = 10 ** C 250=4 B'.R 34 4 3 90 L 9 3 3 9 8 A.L.H. 

r?WKr 7 S L J 161=40 Bom.L.R. 787=42 

aiF ^o,S 2 iT 1938 ACrC 27=1938 OWN 
416=1938 A.LJ. 382=174 I.C. 1=1938 A W R 

A 516=1938 M.Cr.C. 220=1938 P W N 
1938 P C. I30=(1938) 1 M.L.J 6« 

——S 239 False defence supported by witness 

lTU^-ZiZ e y- J ° ,n ‘ ' rial ° f 

Cases of perjury can be committed in course of 
the same transaction and therefore may be jointly 
tried. Where the offence of verifying a fal<J 
statement is done jointly by two persons in pu r . 
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suance of a common object, it is impossible to 
hold that these offences are not committed in the 
course of the same transaction. Where there¬ 
fore the perjury is committed by a witness in 
pursuance of the design and defence set up in the 
written statement by the other, these actions 
form part of one conspiracy and therefore one 
transaction and the joint trial of such persons is 
legal. ( Gruer, J.) Nathusingh Ganpatsingh 
v. Emperor. I.L.R. (1937) Nag. 102=167 I.C. 
845=9 R N. 222=38 Cr.L.J. 455=1936 Cr.C. 
1025=A.I.R. 1936 Nag. 263. 

_S 239— Joint trial of accused under S. 304 

and S. 201, Penal Code—Legality. . 

There may be cases where the primary offence 
and the offence of destroying evidence of the 
primary offence are two unconnected matters, 
but it cannot possibly be said that they can under 
no circumstances be parts of the same transac¬ 
tion Where the offence of causing death and the 
offence of destroying evidence relating thereto, 
are closely connected in point of time, there is no 
misjoinder of charges if a joint trial takes place 
in resoect of them (Allsop , J.) Zahid Beg v. 
Fmperor 173 I C. 838—10 R.A. 508=1938 All. 
LR 180=39 Cr L.J. 364=1937 A.W.R. 1099= 
1937 A L.J. 1253=A.I.R. 1938 All. 91. 

__S 239— Meaning of—Joint trial in respect 

of large number of counts—Propriety. 

When there is sudden clash between two hostile 
communities, which is not the result of any 
previously concerted action on the part of the 
accused persons, and a number of attacks and 
events take place in various parts of the village 
of different times of the day, there is no justifica¬ 
tion for regarding all the events that take place 
n c parts of the same transaction and lt.is not 
right to hold a joint trial in respect of all the 
occurrences. A joint trial in respect of a very 
larire number of counts, i.e., hurt, mischief, 
house-breaking and dacoity, rioting armed with 
deadly weapons, theft, etc., is very much to be 
deprecated even though the law may not prohibit 
it It is one thing to say that a joint trial is legal, 
but quite another to say that is proper in the 
circumstances. ( Pandrang Row, J.) Pateyya v. 

Emperor. 1940 M.W.N. 97. 

__S. 239 (d)- Meaning of—Servants of 

same master doing different acts at different place 
and on different occasions—Joint trial—Legality. 

The words “same transaction in b. 239 (a) 
suggest in particular continuity of action and 
purpose. The question of joinder or misjoinder 
depends on the forum of the accusation made 
rather than on the facts actually proved at the 
trial. The nature of the charge is really the 
crucial point. The fact that all the accused per¬ 
sons tried jointly are servants of the same master 
and, therefore, connected with the same person 
would not necessarily involve connection with 
each other so as to make th e,r act . s done at 
different places and on different occasions parts 
of the same transaction justifying a joint trial 

under S. 239 (4). Though it may be possible to 
infer a common purpose in the various acts 
alleged against the accused persons, that would 
not be enough to make their acts part of the same 
transaction, if the offender act independently. 
(Verma and Meredith, JJ.) Nathu Chcwdhury 
v. Emperor. 6 B.R, 461—187 I.C, 361—12 R.P. 
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615=41 Cr.L.J. 452=1940 P.W.N. 454=A.I.R. 
1940 Pat. 499. 

-S. 239 (d)— Overt acts committed in 

pursuance of conspiracy. 

If several persons conspire to commit offences, 
and commit overt acts in pursuance of the cons¬ 
piracy (a circumstance which makes the act of 
one the act of each and all the conspirators) these 
acts are committed in the course of the same 
transaction, which embraces the conspiracy and 
the acts done under it. The common concert and 
agreement which constitute the conspiracy, serve 
to unify the acts done in pursuance of it. ( Lord 
IVright.) Babu Lal Choukhani v. Emperor. 
65 I A. 158=1.L R. (1938) 2 Cal. 295=32 S L.R. 
476=1938 O L.R. 189=1938 O.A. 398=1938 M. 
W.N. 505=19 Pat.L.T. 343=1938 A.L.R. 309= 
10 R.P.C. 250=4 B.R. 490=39 Cr.L.J. 452=67 
C L.J. 161=40 Bom.L R. 787=42 C.W.N. 621= 
1938 A.Cr.C. 27=1938 O.W.N. 416=1938 A.L. 
J. 382=174 I.C. 1 = 1938 A.W.R. (P.C ) 116= 
1938 P.W.N. 320=1938 M.Cr.C. 220=A.I,R. 
1938 P.C. 130=(1938) 1 M.L.J. 647 (P.C.). 

-S. 239 (d)— Persons committing rape on 

woman on different occasions—Joint trial — Lega¬ 
lity. 

A, B, C and D abducted a woman and raped 
her in a field. She was subsequently taken to 
the house of E and was raped by him. After¬ 
wards she was handed over to F and was raped 
by him. A , B, C, D, E and F were jointly tried 
for committing rape and E and F objected to it. 

Held, that the joint trial was illegal as acts 
committed by A, B, C and D on the one hand and 
by E and F on the other hand were not done in 
the same transaction. 

Held further, that even supposing a joint trial 
was legal, it was in no sense compulsory and the 
objection should have been accepted inasmuch as 
E and F were liable to be prejudiced by the ad¬ 
mission of evidence which was quite irrelevant so 
far as the charges against E and F were concern¬ 
ed. ( Henderson and R.C. Mitter, JJ.) Bhola 
Sardar v. Emperor. 169 I.C. 256 = 9 R.C. 913= 
38 Cr.L.J. 750 (1)=A.I.R. 1937 Cal. 22. 

-S. 239 (d)— Sale of opium without license 

and importation of foreign opium—Joint trial — 
Legality. 

The offence of the sale of opium without a 
license is quite dissociable from the offence of 
importing foreign opium into British India. 
Opium sold without a license need not necessarily 
be imported opium and opium need not necessari¬ 
ly be imported for sale. These offences therefore 
cannot be offences committed in the course of the 
same transaction, falling within the exception to 
S.233, Cr. P. Code, laid down in S. 239 ( d) of 
the same Code. Hence their joint trial is illegal. 

( Grille , J.) Ghasiram Tularam v. Emperor. 
168 I C. 450=38 Cr.L J. 542=9 R.N. 255=A.I. 

R. 1937 Nag. 188. ( 

-S. 239 (d )—Separate offences in same tran¬ 
saction—Separate charges—Necessity for. 

A married girl under 16 years of age was due 
to return to her husband’s house after a visit to 
her father in a village. On the way she passed 
the house of the accused. He asked her to come 
inside on the pretext that his wife wanted her. 
When she went in he bolted the door ana^ae- 

anded that she should remain with him. in 
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the night he ravished her. Later on, he took her 
out and was joined by the other three accused. 
They took her away, and according to her story, 
her ornaments were taken off All were jointly 
charged both with kidnapping and abduction. 

Held, that the whole incident could not be 
regarded as constituting a single ofFence. Though 
it might be said that the whole occurrence was 
one single transaction, even in that case sepa¬ 
rate charges should have been framed for the 
separate offences which went to make up that 
transaction. ( Bartley and Henderson, 77.) 
Nanda Ghosh v . Emperor 182 I.C. 322=12 R. 
C. 40=40 Cr L J. 649=A.I.R 1939 Cal. 321. 

-S. 239 (d)— Several accused — Particulars 

■of charge against accused 

Persons accused of different offences com¬ 
mitted in the course of the same transaction 
may, under S 239 ( d ). Cr. P. Code. be tried to¬ 
gether. The words “transaction” must be widely 
interpreted. It is not necessary in such a joint 
trial to charge each accused with all the offences 
committed in the transaction ( Norman , I.CS. ) 
Ram Singh v. Empf.ror. 1936 A.M L J 85. 

-S. 239 (a) — Test — Continuity of action and 

unity of purpose—Identity of time—If essen¬ 
tial. 

Identity of time is not an essential element in 
determining whether certain events form the 
same transaction or not; what has to be looked to 
is, rather continuity of action and unity of pur¬ 
pose. Where, in an offence under S. 34, C. P. 
Excise Act, the bottling of the liquor was done in 
order that the liquor should be kept and sold in 
pursuance of the unlawful designs of the accus¬ 
ed. there is such continuity of action as is requir¬ 
ed by S. 239, although the bottling was done some 
time previous to the selling of the liquor. ( Gruer , 
J.) Chhotey Miyan v. Emperor. l.LR. (1937) 
Nag. 165=167 I C 860=9 R.N 228=38 Cr L.J. 
482=1936 Cr.C. 1042=A.I.R. 1936 Nag. 250. 

-S. 239— Wrongful confinement and use of 

force to extort a confession—Joint trial—Legality 
—Sameness of transaction—Relevant point of 
time. 

Where several persons are accused of wrong¬ 
ful confinement and the use of force, in order to 
extort a confession, the unity of criminal behavi- 1 
our and the common intention prompting it would 
render all that was done in furtherance of the 
common object, as a part of one transaction. 
The acts of violence done are so related to one 
another in point of purpose, as to constitute one 
continuous action. The relevant point of time in 
the proceedings at which the condition as to the 
sameness of transaction must be fulfilled is the 
time of accusation and not that of the eventual 
result. ( Niyogi , Provincial Government 

C. P. & Berar v. Dinanath Lala. I.L.R. (1939) 
Nag 644=184 I C. 412=12 R.N. 111=41 Cr 
LJ 27=1939 N.L.J. 373=A.I.R. 1939 Nag! 
263. 

Scope. 

-S 239—If controlled by Ss. 222. 2-3 and 

234—“Same transaction”—Indefinite number of 
acts—Omnibus charge in respect of—Legality. 

. See Cr P. Code, Ss 222, 233,234,235 and 239. 
40 Bom L.R. 1092. 

——<—S. 239 (c)— Scope — Offences of same kind 
r-rJoint trial — Legality. 

Q. D .—167 


Where the same persons with the same object 
and under more or less similar circumstances 
commit the same offence punishable under the 
same section of the Penal Code, though on dif¬ 
ferent but near dates, the offences are of the same 
kind, and a joint trial is permitted under S. 239 
(c), Cr. P Code. (Lakshmana Rao, J.) Kandan 
v. Emperor. 1939 M W.N. 1253. 

--Ss. 239 and 537—“ Same offence” — Mean¬ 
ing of—Two Persons charged with same offence of 
murder—Evidence against them mutually exclu¬ 
sive—Legality of their joint trial. 

“The same offence” in S. 239 means an offence 
arising out of the same act or series of acts and 
can mean nothing else. When one accused is 
charged with having murdered a certain person 
at a certain place and another is charged with 
having murdered the same person at the same 
time and place and both are prosecuted because 
there is evidence against both but such evidence 
against them is mutually exclusive, it cannot be 
said that those persons are charged with the same 
offence committed in ihe course of the same 
transaction within the meaning of S. 239. There 
is no provision of the Code under which those 
persons can be tried together and such a joint 
trial is not a mere irregularity which can be 
cured under S. 537 but it is an illegality which 
goes to the very root of the trial. (Dunkley and 
Wright. 77.) Nga Sar Kee v. The King. i85 I. 
C. 303=12 RR. 189=41 Cr.L.J. 153=A.I.R. 
1939 Rang. 390. 

-Ss. 239 and 342— Charge of same 

offence against several persons—Separate trial of 
one in order to enable him to give evidence 
against other—If justified—Discretion of Magis¬ 
trate—Accused separately tried—If competent 
witness against co-accused tried separately from 
him —“ Accused”—Meaning of. 

S. 239, Cr. P. Code, is an enabling section. The 
Magistrate has under it a discretion to order a 
separate trial. Though it would be undesirable, 
if there were an alternative satisfactory to all 
concerned to order a separate trial of one of 
several persons alleged to have committed the 
same offence, simply in order that his evidence 
maybeavailableagainstthe others.it cannot be 
said that a Magistrate allowing a separate trial 
of one of several co-accused acts unjudicially. 
Such a person who is to be tried separately from 
the others is not accused for purposes of S. 342, 
Cr. P. Code, so far as the trial of the other 
accused persons is concerned and he is a com- 
petent witness in the case against them. 
Accused in S. 342 means the accused then 
under trial and under examination by the Court, 
and cannot include an accused over whom the 

Court is exercising jurisdiction in another trial. 

(Broomfield and Norman, 77 ) Emperor v. Kara- 
malli Gulamalli. I.L.R. (1939) Bom. 42=178 
I.C. 706=11 R.B. 184=40 Cr.L.J. 118=40 Bom. 
L.R. 1092=A.I R. 1938 Bom. 481. 


j 3 ? ( d )- Joi ! lder of charges under 
oj. 302 and 311 with charges under S. 330, /. P. 

Code-—When justified—Sameness of transaction 
—Kelevant point of time. 

A joinder of charges under Ss. 302 and 311 
with charges under S 330, I. P. Code, is justified 
where the offences were committed in the course 
of the same transaction. The relevant point of 
time in the proceedings at which the condition as 
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to sameness of transaction must be fulfilled is 
the time of accusation and not that of the 
eventual result. ( Gruer and Puranik, JJ.) 
Paramanand v. Emperor. 1940 N.L.J. 459=A. 
I R 1940 Nag. 340. 

_1_S. 239 (e) and 537— Misjoinder of persons 

—Illegality—If curable. 

Misjoinder of persons contrary to S. 239 ( e ), 
Cr P Code, is an illegality and not a mere 
irregularity, but it is curable by S. 537, if it has 
not in fact occasioned injustice. ( Harries and 

RachhPal Singh, JJ.) Mathuri v. Emperor. 58 
All 695 = 163 I C 253=8 R.A. 928 (2)=37 Cr.L. 
T 794=1936 A.W.R. 1=1936 A. Cr.C. 15=1936 
A LT. 518=1936 Cr.C. 401=1936 All.L.R. 539= 

A I R.1936 All. 337. 

g 242 —Duty of Magistrate under—Record 

of proceedings—Procedure. 

Although it is not necessary, under b. 242, Cr. 
P Code, that the Magistrate should record the 
whole of the conversation that took place between 
him and the accused, there must be some indica¬ 
tion in the record as to what has been done. The 
Magistrate must indicate that both parts of 
S 242 were complied with, although a detailed 
note of the proceedings is not required to be 
recorded. (Varma, J.) Bhubnf.shwar Prasad 
l emperor. 165 I C. 844=9 R.P 223=17 Pat. 
T T 609=1936 Cr.C. 823=38 Cr.L.J. 22=3 B. 
R. 88 (2)=1936 P.W.N. 646=A.I.R. 1936 Pat. 

501 ' _ S. 242— Non-compliance with—Effect — If 

vitiates trial . . . . . re oao 

Non-compliance with the provisions of b. 242, 

Cr. P. Code, is not a mere irregularity but an 

illegality which vitiates the trial. (Varma L) 

•Rhubneshwar Prasad v. Emperor. 165 I.C. 

—9 R P 223=17 Pat L.T. 609=1936 Cr.C. 823 

=38 CrL J. 22=3 B.R. 88 (2)=1936 P.W.N. 

646=A.I.R. 1936 Pat. 501. 

__242— Non-compliance — Effect — Sum¬ 
mons ‘case—Omission to state particulars of 
offence and asking to show cause-Magistrate 
questioning accused after examination of prose¬ 
cution witnesses — Sufficiency—Trial—If vitiat- 

ed The omission in a summons case to explain the 
particulars of an offence to the accused under 
‘ S 242, Cr P. Code, and to ask him to show cause 
at that stage is not (in cases in which the accused 
is defended and pleads not guilty) an illegality 
vitiating the trial, provided of course that no 
prejudice can be shown to have been caused to 
the accused and that the accused has in due 
coursebeen examined under S. 342. The provi¬ 
sions of S. 242 ought certainly to be complied 
with, and Magistrates should take care that the 
record on its face establishes that there has been 
. a full compliance with the law. If a Magistrate 
proceeds to convict the accused under S. 243 
' without first stating the particulars of the offence 

and hearing any cause which the accused has to 

show, there would be a manifest violation of not 
• only the statute, but also of a fundamental 
principle of criminal law. .But if a Magistrate 
proceeds to hear evidence, it is difficult to see 
that the object of the statute can be imperilled 
provided that after hearing the complainant and 
his witness the Magistrate gives the accused the 
opportunity provided by S. 342 of putting for¬ 
ward his answer and explanation. ( Rowland , J.) 


v . 
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Sukhdeo Prasad Tiwari v. Emperor. 16 Pat. 
97=173 I.C. 189=10 R.P. 384=39 Cr.L.J. 321 
=4 B.R. 240=18 Pat.L.T. 370=1937 P.W.N. 
353=A.I.R. 1938 Pat. 55. 

--S. 242— Prosecution under Sugar Excise 

Duty Act — Charge—Necessity—Duty of Magis¬ 
trate to explain ingredients of offence. 

In a case tried as a summons case, it is of 
course not incumbent on the Magistrate under 
S. 242, Cr. P. Code, to frame a formal charge 
against the accused. But when the prosecution 
is under an Act of very recent date (the Sugar 
Excise Duty Act of 1934), with the provision of 
which the litigants as well as the lawyers are not 
quite familiar, it would be proper if the Magis¬ 
trate actually frames a charge or summarises 
the ingredients of the offence which the accused 
is required to meet and also reads them over to 
the accused before the trial begins. ( Manohar 
Lall, J.) Behari Ram v. Emperor. 19 Pat L.T. 
415=1938 P.W.N. 426=175 I.C 531=4 B R. 602 
=10 R.P. 634=39 Cr.L.J. 610=A.I.R. 1938 Pat. 
440. 

-S. 244— Discretion of Magistrate. 

Under S 244, Cr. P. Code, a Magistrate has, no 
doubt, a discretion to refuse to summon 
witnesses, but he cannjt completely ignore an 
application made for summoning witnesses. He 
must consider it and pass orders on it. Where a 
Magistrate has granted the first application, the 
presumption is that he would also grant a second 
application when the witnesses do not appear in 
Court. ( Blacker , J.) Vjdya Parkash v. Empe¬ 
ror. 186 I.C. 575=12 R L. 422=41 Cr.L.J. 340 
=41 P.L.R. 804=A.I.R. 1940 Lah. 58. 

-S. 246— Scope — Commencement of trial as 

summons case—Discovery that acts constitute 
also offence triable as warrant case—Framing of 
additional charge and conversion of trial into 
warrant case — Legality. 

Once a Magistrate has taken cognisance of a 
summons case, he cannot convict the accused for 
anything other than an offence triable as a sum¬ 
mons case. Where he proceeds to try a case as 
a summons ca'e, but discovers during trial that 
the acts constitute an offence triable as a warrant 
case, be cannot convert the case before him into 
a warrant case and frame a charge for both 
offences. Such a course is precluded by the terms 
of S. 246, Cr. P Code. (King, /.) Rajaratnam 
Pillai, In re. 59 Mad. 442=161 I.C. 846—37 
Cr.L.J 501=8 R.M. 880=43 L.W. 367=1936 
M.W.N. 181=1936 Cr.C. 384=1936 M. Cr.C. 96 
=A I.R. 1936 Mad. 341=70 M L.J. 430. 

-S. 247— Absence of complainant — Proce• 

dure—Discretion of Magistrate. 

Under the provisions of S. 247, Cr. P. Code* 
for some reasons the legislature has laid down 
that the personal presence of a complainant is 
necessary in order that a summons case should 
proceed. The only exception made is for a 
public servant whose personal attendance is no 
required by the Magistrate. In the case ot any 
body, except a public servant, the personal atten¬ 
dance of the complainant is necessary. . where a 
complainant does not attend Court in P ers °£ 
under the provisions of S. 247 of the Code, 
are only two courses open to the Magi * 
The more ordinary course is to acquit 
sed ,* the exceptional course is if ^ 
particular reason for doing so, to a j 
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hearing of the case to some other day. i• It is all a 
question of Magistrate’s discretion. ( Allsop, J.) 
Pirag Lal v. Rustam Singh. 164 I.C. 784=37 
Cr.L.J. 1028=9 R.A. 203=1936 A.L.J. 954= 
1936 All LR. 824=1936 A.W.R. 843=1936 Cr. 
C. 817=A.I.R. 1936 All. 658. 

-S. 247— Applicability — Case adjourned only 

for judgment. 

S. 247, Cr. P. Code, does not apply when the 
entire evidence in the case has been concluded and 
the case has been adjourned only for judgment 
without the attendance of the complainant having 
been specially directed. ( Abdul Rashid, J.) 
Mahomed Hayat v. Daulat. 173 I.C. 306=10 

R. L. 433=39 Cr.L.J. 293=39 P.L.R. 838=A.I.R 

1938 Lah. 121. ~ 

-S. 247— Scope and object — ‘Hearing’, mean¬ 
ing of. 

The principle underlying S. 247, Cr. P. Code 
appears to be that from the first day on which 
the case is fixed for appearance of the accused 
and at all subsequent adjourned hearings of the 
case during which the Court has to take some 
step or other in the progress of the trial, the pre¬ 
sence of the complainant before theCourt is insist¬ 
ed on, and if he absents himself on any such 
hearing, his complaint is liable to be dismissed 
and the accused acquitted.. The word hearing in 

S. 247 is not used in the limited sense of an in¬ 
vestigation of a controversy. (Puranik, /.) 
Emperor v. Laxmi Prasad. 1940 N.L.J. 399. 

-S. 247— Several complaints on same facts — 

Absence oj one of the complainants— Acquittal — 
Validity. 

When more than one complaint is made of an 
offence arising out of the same set of facts, the 
word ‘complainant’in S. 247, Cr. P. Code, should 
be construed to include all persons who have 
made complaints Notice of hearing should be 
given to all of them and it is only when all the 
complainants are absent that the accused can be 
acquitted under S. 247. ( D. R. Norman.) Banshi 
Dhar v. Mool Chand. 1939 A.M.L.J. 99. 

-S. 248— Applicability — Application by per¬ 
son not complainant—If can be granted. 

S. 248 provides that a complainant in a sum¬ 
mons case may apply for permission to withdraw 
his complaint and this section can have applica¬ 
tion only when the Magistrate has taken cogniz¬ 
ance of a case upon a complaint preferred to him 
by the person who seeks to withdraw the com¬ 
plaint. Where an application for withdrawal is 
-made by a person who is not a complainant the 
Magistrate cannot grant permission to withdraw 
the complaint. (Davis, J. C. and Weston, J.) 

• Emperor v. Elias Arz Mahomed. I.L.R. (1940) 
Kar 429=188 I.C. 870=41 Cr.L.J. 694=13 R. 
S. 13=A.I.R, 1940 Sind 112. 

-S 248— Complaint relating to compound- 

able and non-compoundable offences—Case com¬ 
pounded by complainant—Permission for with¬ 
drawal of complaint—Discretion of Magistrate. 

Where a complaint related to two offences— 

., one under S. 323 of the Ranbir Penal Code and 
. the other under S. 24 of the Cattle I respass 
, Regulation,—and the evidence fpr both the 
- offences was the same, and the matter was com- 
, .pounded by the complainant, theMagistrate while 
dropping the proceedings relating to the offence 
-Jinder S. 323 which is compoundable should not 
continue against the wishes of the complainant 
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the proceedings in regard to the minor offence, 
although it is non-compoundable. In a case like 
that, the Magistrate ought to properly exercise 
his discretion under S 248, Cr. P. Code, and 
permit the complainant to withdraw the com¬ 
plaint. (Abdul Qayoom. C.J. and Wazir, J.) 
Thakar v. State. 41 P.L.R.J. & K 93. 

--—S. 248— Scope — Complaint — Withdrawal as 

against some accused—If operates as withdrawal 
as against all. 

There is nothing in S. 248, Cr. P. Code, which 
involves a withdrawal of the whole complaint, 
merely because the complaint is withdrawn 
against some only of several accused. ( Laksh- 
mana Rao, J) South Indian General Assur¬ 
ance Co., Ltd. v. Registrar of Life Insurance 
Companies, Madras. 187 I C. 220= 12 R M 732 
=51 L.W. 515=41 Cr.L.J. 454=1940 M.W N. 
104=A.I R. 1940 Mad 623 

—--S. 250— Applicability—If confined to case 

triable by Magistrate—Discharge in case triable 
by Court of Session—Order for Compensation- 
Legality. 

S. 250 can apply only to a case triable by a 
Magistrate and not to one which is triable by a 
Court of Session. An order for compensation 
by a Magistrate who discharges the accused 
under S. 209 (2), Cr. P. Code, in a case which is 
triable by a Court of Session is illegal and with¬ 
out jurisdiction. ( Pandrang Row, J.) Shama 
Rao v. Emperor. 1937 M.w.N. 96 (1). 

S. 250— Applicability — Petition to Premier 
against Sub-Inspector-Substantiation on oath 
before Magistrate—If a complaint—Compensa¬ 
tion, when accusation is false and frivolous, if 
can be awarded. 

Where a person sends a petition to the Premier 
against a Sub-Inspector and when he was sent for 
by the S. D. O , he appeared and made a statement 
on oath in respect of his allegations in the peti¬ 
tion, this amounts to a complaint as defined in 
S. 4 (A). Cr. P. Code, and when it is found to be 
false and frivolous, compensation could be award¬ 
ed. (Thomas. C J.) Gajadhar v. Emperor. 179 
I C. 758=11 R.O. 203=1939 A.Cr.C. 26=1939 
A.W.R. (C.C ) 43=1939 O.L R. 73=1939 OA 
181=1939 O W.N. 125=A.I.R. 1939 Oudh 101. ‘ 

-S. 250— Cause shown by complainant — 

Duty of Magistrate to record. 

Where the Magistrate does not record any 
statement made by the complainant as showing 
cause against his being ordered to pay compen¬ 
sation, but merely states the points that he raises, 
that is not sufficient. The Magistrate must 
record the words used by the complainant when 
showing cause unless of course the complainant 
chooses to put his reason into writing. If-this is 
done and the writing is filed, it will obviously be 
unnecessary for the Magistrate to record it again, 
and filing the written submission will in effect be 
recording the cause shown. Unless this is done 
order of compensation is invalid. (Baguley and 
Sharpe, JJ.) The King v. Maung 'I’houng 
Shwe. 175 I.C. 639=39 Cr.L.J. 642=11 R R 
9=A.I R. 1938 Rang. 161. 

S. 250— Compensation payable to each of 

1 . . ..._ j r>_&_ . • .*1 ♦ 


several accused—Proper order as to imprisonment 
tn default of payment. ... 

^ here a complainant has to pay compensatioii 
to each of several accused, the imprisonment 
•which the Magistrate orders in default, of pay- 
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raent should be ordered in respect of default of 
payment of each of the accused ( Mickney, J .) 

Ma Pu v. Maung Tun Pe. 187 I C 744=41 Cr. 

L.J. 506=12 R.R. 35l=A..I.R. 1940 Rang. 110. 

S. 250 — Conditions necessary for awarding 
compensation . 

It is only when the Magistrate is of opinion 
that the accusation against the accused was not 
only false but also either frivolous or vexatious 
that he can act under S. 250, Cr. P. Code. The 

reason is that this section is not to be applied . ... .. 

except in cases which are frivo'ous or vexatious. ; Gulab Khatun, I.L.R. (1938) Lah. 619=181 
It is not intended to be applied in serious cases ~ ~ 
which are to be dealt with under the provisions 
of S. 211, Penal Code. It is for this reason that 
a Magistrate must fini that the case is frivolous 
or vexatious before he has jurisdiction to deal 
■with the matter under S. 250 (Mickney, J.) 

Ma Pu v. Maung Tun Pe. 187 I C 744 =41 Cr. 

L.J 506=12 R R 35l=A I.R. 1940 Ring. 110. 

■■ S. 250— Discretion of Magistrate—interfer¬ 
ence in appeal. 

Once it has been decided that a case is a false 
one and frivolous and vexatious, then it is a 
matter within the Magistrate’s discretion as to 
whether it is one in which c xnpe is i>i m should 
be given or not; and the appell ite C>urt is not 
entitled to set aside an order for payment of 
compensation in such a case save for very cogent 
reasons. (Mackney, J.) L. R. Abrol v. S. L. 

Sirpaul 175 I C 357 = 10 R.R. 488=39 Cr.L J. 

587=A.I.R. 1938 Rang. 200. 

——3 250— Jurisdiction -Discharge or acquittal 
—Notice to complainant to show cause against 
order of compensation—Subsequent retirement of 
Magistrate—Jurisdiction of successor to continue 
proceedings. 1 

In sub 3. (1) of S. 250, at least, the o ily Magis¬ 
trate who may call upon the complainant to show 
cause is the M igistrate who heard t ie case and 
who discharges or acquits all or any of the 
accused. “The Magistrate" in sub-S- (2) to 
~S. 250 refers to the M igistrate in sub-S (1) and 
the definite article “the” does not mean the 
Magistrate who succeeds the Magistrate who 
•heard the case or any other M igistrate. Hence 
where a Magistrate who has called upon a com¬ 
plainant to show cause why he should not pay 
compensation for having made a false and frivol | 
ous or vexatious complaint has retired in the 
course of proceedings before a final order was 
passed, the notice upon the complainant should be 
discharged (Davis, J.C. and Tyobji, l.) Emperor 
v. Mahomed Alan. I.L.R (1940) Kar 119=12 
R.S. 123=41 Cr.L.J. 53 = 184 IC 595=AI.R. 

1939 Sind 321. _ j 

S. 250—Jurisdiction under—Case heard by : 
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Code, which was not instituted in 
sent to him by a Sub-Divisional Magistrate under 
S. 19'or S. 528, Cr. P. Code. The 3rd class 
Magistrate is perfectly competent to deal with 
the case until he comes either to discharge or to 
charge with an offence which he is competentto 
try or to take action under S. 346, Cr P. Code. If 
at that stage he considers that the case is frivolous 
and vexatious, there is nothing in S. 250, Cr. P. 

Code, to prevent him from passing an order 
under that section. ( Blacker, J.) Painda v. 


R L 734=40 Cr.L.J. 515=41 P.L.R. 

—--S 250 — ty -igistrate refusing to examine 

witness on commission—Order for compensation 
—Validity of. 

In a prosecution on a complaint under S. 380, I. 
P. .ode, the Magistrate took the evidence of all 
the witnesses who were produced by the com¬ 
plainant but refused to accede to the request of 
the co.nplaimnt to issue a commission for the 
examination of a certain witness who was living 
at a great distance. The Magistrate then dis¬ 
charge 1 the accused person and ordered the com¬ 
plainant to pay compensation under S. 250, Cr. P. 
Code. It wascontenied for the complainant in 
revision that it was only after the examination 
of all the witnesses that the complainant wanted 
to examine, that the Magistrate could, in law, 
come to the conclusion that the case was false 
and vexatious. Overruling that contention, 

Held, that the sole criterion was whether tbe 
order of discharge in the case w.as legal, and that 
as the Magistrate took all the evidence that was 
produced hy the comolainant as he was bound to 
do under S. 252, Cr. P. Code, and as it could not 
be said that the refusal to issue a commission for 
the ex munition of a witness was a refusal to 
take the evidence which was produced in support 
of the prosecution, the order of discharge was 
perfectly legal, and accordingly there was no 
legitimate gro ind of invalidity of the order under 
S. 250. Cr. P. Code f Mya Bit, J.) D.K. Nath v. 
PK ^ath. 1937 Rang. L.R. 159=171 I.C. 921 
=10 R R. 202=39 Cr. L. J. 29=A. I. R. 1937 
Rang. 398. 


one Magistrate and charge framed —De novo trial 
by another—Discharge by Utter — Order for 
compensation—Legality. See Cr P. Code, S. 350 
38 Bom L.R. 1189=A.I R. 1937 Bom. 55. 

'S. 250— “Magistrate by whom case 


is 


heard"—Complaint under S .45 1, I P Code, trans¬ 
ferred to Ird class Magistrate—Power of latter to 
order compensation. 

, The "Magistrate by whom the case is heard” 
within the meaning of S. 250, Cr. P Code need 
not be the same Magistrate before whom the 
case is instituted. There is nothing illegal or 
invalid in a Magistrate of the 3rd class proceed- 
Jig to efiquire into a complaint under S. 452, I. P. 


■ -S. 250 — Order for compensation •— 

Compliance with procedure —Duty of Magis¬ 
trate. 

For making an order for compensation under 
S. 250, Cr. P. Code, a Magistrate is b aund to re¬ 
cord the reasons and before doing so lie should 
rec ard and consider any objection the complainant 
mikes or any cause he may show (Kichlu, /.) 
Nikku Ram v. Rehiman. 41 P.L R J. & K. 16, 

—-S 250— Order for compensation — Duly 
of Migistrate to call upon complainant to show 
cause 

Under S. 250, Cr. P. Code, the Magistrate must 
call upon the complainant to show cause why an 
order for payment of compensation should not be 
made. It is only after considering the cause 
sh awn by him that an order can be pas-ed direct¬ 
ing him to pay compensation. (Baguley.J.) Ma 
E MYAtNGz/. The King. 1933 Raag.L.R 
176 I C 503=11 R.R. 52=39 Cr.L.J. 743=A.I. 

R. 1933 Rang. 247. T 

--S. 250 (2)-Order for eomp^sahon- 

O nission to record reasons—Effect o f. 
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Before making an order under S. 250, Cr. P. 
Code, it is the duty of the Magistrate to state his 
reasons for requiring the complainant to pay the 
compensation. The object of the Legislature in 
requiring Magistrates to record their reasons in 
such a case is that the power given under the sec¬ 
tion should not be used indiscriminately and in 
order to enable a Court of appeal or revision to 
judge the sufficiency of the grounds on which the 
order is based. In the absence of such reasons, 
the order is irregular for non-compliance with the 
requirements of S. 250 (2), Cr. P. Code, and is, 
therefore, liable to be set aside. ( Srivastava, Ag. 
C. J.) Krishna Datt v. Brahma Datt. 166 1. 
C. 341=9 R.O. 306=38 Cr.L.J. 191 = 1937 A.Cr. 
C. 27=1937 O.W.N. 98=1937 O.L R. 15=A.I.R. 
1937 Oudh 269. 

-S. 250— Order for compensation—Parties 

on bad terms— If proves falsity of charge . 

The fact that the parties are on bad terms is 
not a sufficient ground for holding that a charge 
brought by one against the other is a false one, 
and consequently an order for payment of com¬ 
pensation merely on such ground is without jusifi- 
cation. (Mackney, J.) Maung Pan v. Maung 
Mya Din. 176 I.C. 199=39 Cr.L.J. 704=11 R 
R. 38=A.I.R. 1938 Rang. 209. 

-S. 250— Order for compensation — Validity 

—Requirements of section not complied with. 

Where in a case there is no opinion expressed 
by the order of discharge or acquittal that the 
case is false.and either frivolous or vexatious and 
there is no record of reasons such as is required 
by sub-S. (2), S. 250, Cr. P. Code, before he 
passes the order directing the compensation be 
paid by the complainant to the accused, the order 
that compensation be paid is bad. (Spargo, J ) 
Chidambaram v. Chand Am. 171 I.C. 62=38 
Cr.L.J. 999=10 R.R. 126=A.I.R. 1937 Rang. 

—— S. 250 Order for compensation under — 
When can be made. 

Compensation under S. 250, Cr. P. Code, can be 
awarded only if “the accusation was false and 
either frivolous or vexatious”. If the accusation 
is proved to be false but cannot be regarded to 
be frivolous or vexatious, the section does not 
justify the award of compensation. If the accu¬ 
sation is not proved to be false, no compensa¬ 
tion can be awarded, however frivolous or vexa¬ 
tious the conduct of the complainant might have 
The mere fact that the evidence produced 
by the complainant in support of his allegation 
was unreliable or inconclusive will not justify a 
hnding that the allegation was false. (Niama- 

, Becha n Prasad v. Jhuri. 161 I C. 

* a 42 t 4 C 2) — 8 R A * 714=1936 A W. 
R -1 8 5>=1 936 A.L.J. 189=1936 All.LR. 248= 
1936 Cr.C. 427=A.I.R. 1936 All. 363. 

——— S. 250 Order of discharge signed by 
Magistrate—Magistrate then typing out further 
order directing payment of compensation—Lega¬ 
lity. 

Where an order discharging an accused of an 
offence is typed by the Magistrate with a finding 
that the case is a false one and is signed by him 
and running straight on the same date, with the 
same typewriter and obviously done all in one 

S iece, comes an order under S- 250, Cr. P. Code, 
irecting the complainant to show cause against 
fraying compensation in respect of the order of 
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discharge, and it is manifest that the judgment 
and the further order were typed out at one and 
the same time, the order of discharge and the 
further order arc 1 ne and the same and the in* 
trusion of the Magistrate's signature does not 
affect the merits of the case. ( Baguley and 
Mosely.JJ.) Ma Sjn M c Maung Lay. 14 
Rang. 378=163 I C 163=8 R R. 613=37 Cr L. 
J. 773=1936 Cr C. 514 = A I R 1936 Rang 230. 

— S. 250— -Order under — Legality —Absence 
oj finding as to accusation being false. 

An on'er granting compensation to the accused 
under S. 250, Cr. 1’. ( ode, is illegal, if no finding 
is recorded b> the Magistrate that the accusation 
against the accused is false and either frivolous 
or vexatious. A mere remark by the Magistrate 
that the complainant has no objection to pay 
compensation is not sufficient for passing an 
order under the section.M&dw/ Qayoom. C J and 
Wazir, J.) Gokal Chand v. State. 41 P.L R. J. 
& K 88. 

S. 250— Order under — Omission to give 
opportunity to show cause—Legality of order. 

Where in a complaint by a Municipal Com¬ 
mittee against a resident an award of compen¬ 
sation was made against such public body without 
giving it an opportunity of explaining why com¬ 
pensation should not be awarded and the action 
of the Committee was not grossly careless or 
vindictive. 

Held, thi« was not a case where compensation 
should have been awarded. 
j Held further , that as the mandatory provisions 
I of S 250 were not complied with the order 
should be set aside. ( Skemp , /.) Nf.w Delhi 
Municipal Committee v. Ram Bai. 164 I.C. 368 
= 9 R.L 109=37 Cr.LJ. 935 (2)=38 P.L.R. 
886=1936 Cr.C 719=A.I R. 1936 Lah 702. 

S. 250— Order under — Reason » to be record - 
ed. 

The reasons to be recorded by a Magistrate 
passing an order under >. 250 are the reasons 
why he directs compensation to be paid, and, not 
why he regards the complaint as false and frivol¬ 
ous or vexatious. It is beyond the power of the 
Magistrate to discover why the complainant made 
a false case. (Baauley and Mosely, JJ.) Ma 
Sin v Mg. Maung Lay. 14 Rang 378=163 I C 
l“=8 R. R. ei3=3 7 Cr. L. J. 773=1936 Cr. C. 
514—A.I.R. 1936 Rang. 230. 

S. 250— -Order under— Omission to record 
reasons If vitiates proceedings. 

It is the duiy of the Magistrate ordering com¬ 
pensation to be paid to the accused under S. 250, 

“• Code, to record his reasons for passing 
such an order. The recording.of the reasons is 
a eondttion precedent to the proper exercise of 
the power under the section. An order for com¬ 
pensation passed without recording reasons is, 
”L?, re ‘ ore - illegal and is liable to be set aside. 
Uhomas, C.J ) Bhagwan Din v. Jagdat. 173 
I.C. 643=1938 OLR 132=1938 OA 224= 
1938 O W N. 288=1938 A. Cr. C 26=10 R.O, 
229=39 Cr.L.J. 378=A.I R 1938 Oudh 99. 

~—.S. 250— Order under—When justified. 

To justify an order for the award of compen¬ 
sation under S 250, Cr. P. Code, it is necessary 
that there should be a finding that the complaint 
,se cither frivolous or vexatious. 
^ a l xr \i L) SaNt Ram V* Maluka. 

r.Lf.ss,. J. & K, 47. 


; 
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*-— S. 250—Person in whose favour an order 

for compensation is made—If an accused person 
within the meaning of S. 439 (2). See Cr P. 
Code, S. 439 (2). 31 S.L.R. 51=A.I.R. 1937 Sind 
125. 

-Ss. 250 and 423 (1) (d)— Appellate or re- 

visional Court—If can direct compensation to be 
Paid on acquittal—Such order, if incidental to 
order of acquittal 

S. 250, Cr. P. Code, provides for the award of 
compensation by 'the Magistrate by whom the 
case is heard’ and to that Magistrate is expressly 
reserved the power to award compensation under 
S. 250. S. 423 does not invest the appellate Court 
with authority to make any order which might 
have been made by the Court below. Hence an 
order under S. 250 could not be passed by an 
appellate or revisional Court when setting aside 
a conviction and acquitting an accused and such 
an order cannot be an order incidental to the 
order of acquittal under S. 423 (1) ( d) of the 
Code. {Sharpe, J.) The King t/. Maung Khin 
Maung. 1940 Rang.L.R. 502. 

-Ss. 250 (1) and (2) —Construction and 

scope. 

Sub-S. (1) contemplates that when the Magis¬ 
trate discharges or acquits the accused he may 
in that very order call upon the complainant to 
show cause why he should not pay compensation; 
and although, strictly speaking, it is correct to 
say that the Magistrate calls upon the complain¬ 
ant to show cause only after he has discharged 
or acquitted the accused, it is not correct to say 
that the sub-section contemplates or requires two 
orders ; one, the order in which he acquits or dis¬ 
charges the * accused; the other, the order in 
which he calls upon the complainant, if he thinks 
proper—to show cause why he should not pay 
compensation. Though in sub-S. * (1) it is not 
written'if the Magistrate finds,’but it is written 
-‘if the Magistrate is of opinion” the difference is 
merely verbal and if the Magistrate in his order 
under sub-S. (1) says, ‘I find’ instead of ‘I am of 
opinion,’ it cannot be concluded therefrom that he 
has made up his mind that the complainant 
would pay compensation or that he has come to 
an unalterable decision that the complaint is false 
or vexatious. What is to be regarded is the 
substance and not the form Moreover the words 
‘for reasons to be recorded’ refer to the payment 
6f compensation and not to the finding of the 
accusation false and vexatious. (Davis, J.C. and. 
Mehta, A J.C.) Dalip Delawar v. Sajan Saleh. 

30 SLR 359=166 I.C. 33=9 R.S. 116=38 Cr. 

L J. 121=1936 Cr.C. 1096=A.I.R. 1936 Sind 
240. 

——Ss. 250 and 30—Trial by Special Power 
Magistrate of complainant under S. 376, I. P. 
Code—Order discharging accused — Power to 
order payment of compensation. 

* If a Magistrate having special powers is able 
to try the case before him, it is a violation of the 
ordinary meaning of the word ‘triable’ to say 
that the case is not triable by the Magistrate. A 
Magistrate can only pass an order awarding com¬ 
pensation under S. 250, if he is able to dispose of 
the case personally. If he is able to end the case 
by passing an order which operates to the detri¬ 
ment of the accused, then he is equally able to 
and the case by passing an order which is to the 
detriment of the complainant.- A special Power- 
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Magistrate, trying a complaint under S. 376, Pena! 
Code, and passing an order discharging the accus¬ 
ed, is therefore entitled to pass an order award¬ 
ing compensation to the accused under S. 250, 
notwithstanding the fact that the offence under 
consideration is exclusively triable by a Court of 
Session. ( Baguley and Mosley, J J .) Ma Sin v. 
Mg. Maung Lay. 14 Rang. 378=163 I.C. 163= 
8 RR. 613=37 Cr.L.J. 773=1936 Cr.C. 514= 
A.I.R. 1936 Rang. 230. 

--— S 252 — A pplicability—Case started on 

police challan. 

S 252 like the other sections in Chap. 21, Cr. P. 
Code, applies to warrant cases generally and so 
would apply to a case started on police challan. 
(Gruer, J.) Hansrat v. Emperor. 1940 N.L.J, 
449. # 

-S. 252— Applicability—Magistrate issuing 

summons under S. 426, /. P. Code—Accused ap¬ 
pearing—Magistrate not applying S. 242,Cr.P. 
Code, but changing mind and informing accused 
that other offences also were committed and pro¬ 
ceeding to apply S. 252, Cr. P. Code—Legality. 

A Magistrate issued summons to the accused 
under S. 426, I. P. Code, when the accused was 
brought before him, he did not apply S. 242, but 
informed the accused then and there that on re¬ 
consideration he held that other offences also 
were disclosed by the complaint besides one 
under S. 426, I. P. Code, and proceeded from 
that moment to apply S. 252. 

Held, that there was nothing illegal in the pro¬ 
cedure followed by the magistrate, and that a 
magistrate had power to change his mind in 
regard to the exact offences which a complainant 
disclosed before he began to enquire into the 
case; even if it be argued that the Magistrate 
had impliedly dismissed a complaint under other 
sections that S. 426, I.P. Code, he still had power 
to re-entertain a complaint on the same facts. 
(King, J ) Malai, In re. I.L.R. (1938) Mad. 343 
=172 I.C. 496 (1)=10 R.M. 468=39 Cr L.J. 153 
= 1937 M.Cr.C. 374=1937 M W.N. 981=46 L. 
W. 811 = A.I.R. 1937 Mad. 944=(1937) 2 M.L.J. 
725. 

. S. 252 (1)— Omission to examine complain¬ 
ant—If vitiates trial. 

If the Court neglects to examine the complain¬ 
ant on the day when the accused appears in 
answer to the summons, it no doubt fails to com¬ 
ply with the provisions of S 252 (1), Cr. P. Code, 
but that would not vitiate the trial. (Grille, J.) 
Rahat Alii; Muhammad Murad. 10 R.N. 161 
= 172 I C. 113=39 Cr.L.J. 62=A.I.R. 1938 Nag. 
103. 

-S. 252 (1) and (2) —Hearing of un¬ 
summoned zvitnesses after first date of hearing— 
Discretion of Magistrate. 

Sub-S. (D of S. 252. Cr. P. Code, refers only to 
such evidence as is offered on the day when the 
accused appears or is brought before the Court; 
it only refers to the initial production of the 
accused, and not to every appearance of the 
accused. If the case is initiated on a challan, the 
accused is produced, and the prosecution witness¬ 
es on the day fixed. The prosecution witnesses 
who have been bound over to appear by the Police 
are then examined Undoubtedly, if it is ncc ®®" 
sary to adjourn the case, such witnesses s 

come under the category of "such 

may be produced in support of the: prosecution . 
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as they were produced on the date of hearing; 
but where the case is initiated on a complaint, 
the phrase “such evidence as may be produced in 
support of the prosecution" refers only to such 
witnesses as the complainant may bring with him 
and who have not been summoned by the Court. 
If on the day when the accused appears in answer 
to the summons, the complainant has no witness¬ 
es present with him, there is no evidence pro¬ 
duced in support of the prosecution,, and sub- 
S (2) of S 252 then comes into play. What this 
sub-section authorizes is what is done in every 
complaint ca<e under another name: the filing of 
a list of witnesses whom the complainant desires 
shall be summoned. If the list is filed and sum¬ 
monses arc issued in respect of the persons 
named therein, the first stage contemplated in 
S- 252 (1) passes, and the hearing of any unsum¬ 
moned witnesses thereafter is a matter within 
the Court’s discretion. (Grille, J.) Rahat Ali 
v. Muhammad Murad. 10 R.N. 161=172 I C. 
113=39 Cr.L.J. 62=A.I R. 1938 Nag. 103. 

—-- -S. 252 (2) —Powers under—If can be exer¬ 

cised only once. 

The power given to the Magistrate under S. 252 
(2), Cr. P. Code, may be exercised from time to 
time as the occasion requires. ( Gruer, J .) Hans- 
raj v. Emperor 1940 N.L.J. 449. 

—— S. 252 (2)— Scope and object of — Com¬ 
plainant not wishing to proceed with case—Power 
of magistrate to take evidence and examine wit¬ 
nesses. 

It is open to a Magistrate under S. 252 (2) of 
the Cr. P. Code, to take such evidence as he con¬ 
siders necessary in order to find whether an 
offence has really been committed or not, notwith¬ 
standing that the complainant’s statement that he 
does not like to proceed with the complainant. 
Such examination of witnesses must, however, be 

directed to the ascertainment of the truth of the 

complaint and all that he has to see on an exa¬ 
mination of these witnesses is whether a prima 
facie case of the offence alleged has been made 
out, so that he can either frame a charge or dis¬ 
charge the accused for the reason that the charge 
is groundless. (V enkataramana Rao, J .) Naga- 

SWAMI N aid U v. Ramaswamy Naicken. 1937 
M.W.N.727. 

———-S. 252 (2)— Summoning of witnesses — Dis¬ 
cretion of Magistrate. 

A Magistrate is bound to summon under 
S. 252 (2) at the expense of Government such of 
the complainant’s witnesses as he considers neces¬ 
sary Mere fact that the same case was investi¬ 
gated by the police and no challan was put up by 
them against the accused is no ground for refus¬ 
ing to summon the witnesses unless the Magis¬ 
trate considers any of the witnesses to be nnneces- 
sary- He can refuse to summon the witnesses on 
‘tbe latter ground but not on the former. 

'J-J Ghulam MohiyuddIn v. Sardara. 
175 I.C 555=40 P.L.R. 650=10 R.L. 746=39 
Cr L.J. 624=A.I.R. 1938 Lah. 444. 

~”Ss ; 252 and 256— Examination of witnesses 
—Recalling for cross-examination—Procedure 
.to be adopted by the Magistrates. 

The ideal procedure as regards the examination 
•of witnesses would be to examine all prosecution 
■witnesses on one day or perhaps on two consecu¬ 
tive days, so that all would be present and ready 
to be cross-examined if the accused exercised his 
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rights under S. 256, Cr. P. Code. If the witness¬ 
es are allowed to go and are then to be recalled, 
it throws a heavy burden both on the complainant 
and the witnesses which should be avoided as far 
as possible. (Pollock. J ) Emperor v. Njrpat- 
singh. 1939 N.L.J. 201. 

-Ss. 252, 256 and 537— Relevant and admis¬ 
sible evidence—Prohibition against its admis¬ 
sion at any stage if any—Curability. 

There is no prohibition in law against the ad¬ 
mission of relevant and admissible evidence for 
proving an offence after a certain stage. Ss. 252 
and 256, Cr. P. Code, are not intended to prohibit 
such admission. Every Court lias an inherent 
power to allow evidence to be produced at any 
stage. Even an appellate Court and the High 
Court have powers to admit evidence, if neces¬ 
sary, for a proper decision of the case. V. here 
documents are admitted during the cross-examina¬ 
tion of prosecution witnesses, there is nothing 
illegal, and even if irregular is curable under 
S. 537, Cr. P. Code. (Mulla.J.) Lala v. Em¬ 
peror. I.L.R. (1938) All. 968=178 I.C 894=11 
R A. 337=40 Cr.L.J. 145 = 1938 All L R. 920= 

1937 A W.R (HC.) 638=1938 A.Cr.C. 103= 

1938 A.L.J. 1010=A.I.R. 1938 All. 637. 

-S. 253— Scope—Discharge of some accused 

after examination of some witness and framing of 
charge against rest—Reasons for discharge not 
given then and there—Legality—Power of Magis¬ 
trate to defer giving reasons till final order in the 
case — S. 5 37, C. P. Code—If cures defect, if any. 

Under S- 253 (2), Cr. P. Code, a Magistrate has 
power to discharge an accused at any stage when 
he comes to the conclusion that the charge is 
groundless, although it must be for reasons to be 
recorded by him. Where a Magistrate after the 
examination of most of the witnesses for the pro¬ 
secution, thinks that in the interests of justice the 
case should not be proceeded against some of the 
accused persons and that it is not necessary to 
examine the other witness so far as they are con¬ 
cerned, it is perfectly competent to him to dis¬ 
charge those accused and to frame a charge 
against the rest of the accused alone. If he does 
not give the reasons for such discharge then and 
there, intending to give them at the time of mak¬ 
ing the final order in the case in respect of the 
other accused, he does not act illegally in with 
holding his reasons and postponing them until 
the final order in the case. There is nothing in 
the language of S 253 which precludes him from 
doing so. He does not become functus officio 
on pronouncing the order of discharge; he would, 
become so only when he pronounces the final 
order in the case. Assuming that it is obligatory 
on the Magistrate to give his reasons before pro¬ 
nouncing the order of discharge, the omission to 
do is only an irregularity curable under S. 537, 
Cr. P. Code, particularly when there is no sugges¬ 
tion that any failure of justice has been occasion¬ 
ed thereby. (Venkataramana Rao, J.) Govinda- 
Raj v. Emperor. 1938 M.W.N. 38=47 L W 128 
=173 I.C. 417=10 R.M. 583=39 Cr.L.J. 335 (2) 
=1938 M.Cr.C. 42=A.I.R. 1938 Mad. 396= 
(1938) 1 M.L.J. 110. 

--S..253 (2 )—Discharge of accused without 

examining complainant—Power of Magistrate. 

Under S. 253 (2), Cr. P. Code, the Magistrate 
may in a suitable case come to the conclusion that 
the charge is groundless even before he has heard 
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the complainant under S. 252. Such a case might -S. 255-A —Scope-Procedure under—Trial 

well be one in which the Magistrate’ in issuing by Magistrates of warrant cases without jury — 
process under S. 204 has mistakenly believed that Duty to follow procedure laid down by section. 
an offence has been disclosed by the complaint and The procedure prescribed by S 255-A, Cr. P. 
on the matter being brought to his attention when Code, as amended in 1923, is inconvenient 
the case comes before him has seen his error and though not impossible to follow. What the sec- 
decided that, in fact, even if the allegations in the tion means is that the Magistrate should first 
complaint are true, no criminal offence has been write out a judgment of conviction without pass- 
disclosed. Whether, however, the complaint does ing sentence and then if the accused denies pre¬ 
in fact disclose a pritna facie offence, the Magis- vious conviction, he should'proceed to take evi- 
trate cannot find that the charge is groundless dence to prove it. There is no advantage of it in 
until the complainant has been heard. If the cases tried by Magistrates under the procedure 
admissions of the complainant under examination for the trial of warrant cases. This procedure, 
under S. 252 make it clear not only that the facts though not prescribed for magisterial trials prior 
set forth in the accused's petition are correct but to 1923, has been deliberately laid after the 
also that, on the basis of those facts admitted by amendment of 1923 and has to be followed by the 
the complainant, no criminal offence has been dis- Courts, notwithstanding the inconvenience or 
closed the Magistrate is naturally at liberty to difficulty in following it. (Khaja Mohammad 
discharge the accused under S. 253 (2) without Noor, J .) Ishar Singh v. v. Shama Dusadh. 
calling upon the complainant to produce the rest 167 I C. 881=9 R.P. 449=38 Cr.L.J. 484=3 B* 
of his evidence. ( Blacker , J.) Shiv Datta v. | R. 379=1936 P.W.N. 561=17 Pat L.T. 627=A.. 
B. K. Sood. 186 I.C. 635=12 R.L. 427=41 Cr. I.R 1937 Pat. 131. 


L.J. 354=41 P.L.R. 702=A.I R. 1940 Lah. 40. 

-S. 253 (2)— Prosecution under S. 406, /. P. 

Code—Order of discharge after examining only 
few of prosecution witnesses — Propriety. 

In a case under S. 406, I. P. Code, the question 
of trust must be fully inquired into and for this 
purpose it is necessary that the whole of the pro¬ 
secution evidence should be recorded. It is im¬ 
possible to guess at an intermediate stage in the 
case, what would be the result of the inquiry. 
The Magistrate is not so much concerned as to 
whether the offence has been committed against 
the complainant but whether an offence has been 
committed which is punishable according to law. 
Therefore in a case under S. 406. when only a few 
of the prosecution witnesses have been examined 
it is too premature to decline to examine any more 
witnesses for the prosecution and discharge the 
accused on the ground that the case is of a civil 
nature. ( Mackney , J.) Chan Ellian v. Wel¬ 
lington. 184 I.C. 471 (2) = 12 R.R 148=41 Cr. 
L.J. 25=A.I.R. 1939 Rang. 377. 

—--Ss. 253 (2) and 252— Order of discharge 

without taking evidence of complainant or his 
witnesses — Lagality. 

A Magistrate has jurisdiction to pass an order 
of discharge under S. 253 (2), Cr. P. Code, after 
hearing both sides and examining some docu¬ 
ments but without taking the evidence of the 
complainant or any of his witnesses. S. 252, Cr. 
P. Code, is not concerned with an order of dis¬ 
charge. The only bar in the Magistrate's way is 
sub-S. (1) of S. 253. Sub-S. (2) removes the 
bar. It is only reasonable that an accused person 
should be allowed to show at any stage of the 
proceedings that there is no case against him. 

( Bartley and Henderson, JJ .) Sundar Das Lo- 
ghani z>. Fardun Rustom Irani I.L.R. (1939) 1 
Cal. 474=182 I.C. 411=40 Cr.L.J. 658=12 R.C. 
59=69 C.L.J. 186=A.I.R. 1939 Cal. 329. 

-S. 254 — Magistrate framing additional 

charge under—If “takes cognizance"—Right of 
accused to be informed of right to be tried by 
another Court—Ss. 190 and 191. See Cr P. 
Code, Ss. 190 (1) (c) and 191. 38 Bom.L.R. 946. 

*-S. 254—Scope—Jurisdiction under—Failure 

to exercise — Effect, on commitment. See CR- P. 
Code. S. 215. A.I.R. 1937 Sind 32. 


- S. 256— ‘Any remaining witnesses '— Mean¬ 
ing. 

If witnesses have been accepted by the Court 
as competent for the prosecution at any stage 
before the point for further examination under 
S. 256 arrives, even if that stage is after charge r 
they come under the category of ‘any remaining 
witnesses/ (Gruer, J.) Hansraj v. Emperor. 
1940 N.L.J, 449. 

-S. 256—Applicability—Summary trial. See 

Cr. P. Code, Ss. 262 and 256. 1939 NX.J. 7. 

- S. 256— Defence witnesses—Asking accused 

to produce—Duty of Magistrate. 

S. 256, Cr. P. Code, makes it clear that the 
accused cannot be called upon to produce wit¬ 
nesses until the case for the prosecution is com¬ 
pleted. Asking them to summon witnesses during 
the progress of the case for the prosecution can 
in no way excuse the Magistrate from not asking 
thi m when they are subsequently examined under 
S. 342, whether they desire to call witnesses or 
not to support their defence. The accused are not 
bound to summon their witnesses or to produce 
them until they themselves have been examined, 

( Harries , C.J. and Meredith, J.) Feroze Kazi v. 
Emperor. 1940 P.W.N. 243=6 B.R. 307=186 
I.C. 227=12 R.P. 477=41 Cr.L.J. 267=21 Pat. 
L.T. 731=A.I.R. 1940 Pat. 295. 

-Ss 256 and 257 —Order for further cross- 

examination of prosecution witnesses and produc¬ 
tion of defence evidence on same day — Legality — 
Duty of Court. 

It is clear from S. 256 that the accused cannot 
enter upon his defence until and unless all the 
prosecution evidence has been exhausted and the 
further cross-examination of the prosecution 
witnesses is completed. The Court therefore acts 
illegally in ordering further cross-examination 
of the prosecution witnesses and the production 
of the defence evidence on the same day. The 
Court should fix a date for further cross-exa- 
minatirn of the prosecution witnesses and when 
that is done or waived it should give another 
date to the accused for the production of his 
defence witnesses. The Court is consequently 
bound to send for the defence witnesses of the 
accused under S. 257. The Court therefore carp 
not strike out the defence of the accused mere y 
because the accused had not asked it to summ a 




CIVIL, CRIMINAL AND REVENUE. 


2674 


CR. P. CODE (1898), S. 256. 

his witnesses for the day on which the accused 
had to further cross-examine the prosecution 
witnesses. {Mir Ahmad, J .) Abdul Ghapur v. 
Emperor. 188 I C. 419=13 R. Pesh. 1=41 Gr.L. 
J. 590=A.I.R 1940 Pesh. 9. 

“ S. 256— ‘Hearing’, meaning. See Cr. P- 
Code, S. 256—Proper procedure to be followed. 
1939 A.W.R. (H.C.) 1. 

-S. 256—Irregularity in procedure—Effect. 

See Cr. P. Code, S 256— Proper procedure to be 
followed. 1939 A.W.R. (H.C.) 1. 

-S. 256— Procedure — Cross-examination of 

prosecution witnesses not finished—Power to call 
upon accused to file list of defence witnesses. 

It is irregular to call upon the accused to sub¬ 
mit his list of witnesses before the cross-exa¬ 
mination of all the prosecution witnesses is 
finished. Strictly speaking the accused cannot 
be called upon to enter into his defence until all 
the prosecution witnesses have been examined ; 
and till then he cannot under the law, be asked by 
the Magistrate to file the list of defence wit¬ 
nesses. ( Khaja Mohammad Noor, J.) Ishar 
Singh v. Shama Dusadh. 167 I C. 881=9 R P 
449=38 Cr L.J. 484=3 B.R 379=1936 P.W N* 
561 = 17 Pat L.T. 627=A.I.R. 1937 Pat. 131. 

;—S. 256 —Proper procedure to be follozved — 
Adjournment to next day after examination of 
prosecution witnesses taking of accused's state¬ 
ment, framing of charge and recording filea of 
accused Accused asked about further cross- 
examination on the next day — Procedure, if 
regular—-H earing, meaning of—Irregularity in 
procedure—Effect. 

Where on the same day the prosecution wit¬ 
nesses were examined, the accused’s statement 
was taken, the charge was framed and explained 
and the accused had pleaded not guilty, and the 
hearing was adjourned to the next day. when the 
accused was asked if he wished to further cross- 
examine the prosecution witnesses the procedure 
followed is in consonance with S. 256, Cr. P. 
Code, and quite regular. The word ‘hearing* is 
not defined in the Cr. P. Code. It cannot be said 
that the proceedings on an adjourned date are 
not a ‘hearing’ merely because no other action is 
to be taken on that date. Even if the proceedings 
are irregular, the irregularity is not so gross that 
prejudice to accused could be necessarily 
inferred. ( Allsop, J.) Emperor v. Bhatja. 181 
I.C. 537=40 Cr.L 1.549=1 i R.A 573=1939 A. 

k-J- S * 1 ^ 939 A.W.R. (H.C.) 1=1939 A. Cr.C. 
17=A.I.R. 1939 All. 238. 

S. 256 (1)— Accused asked after charge on 
same day if he wished to cross-examine prosecu- 
txon wttnesses—Prosecution zvitnesses cross-exa¬ 
mined on adjourned hearing — Procedure — Lega¬ 
lity. 

Where after the framing of the charge the wit¬ 
nesses for the prosecution were summoned for 
an adjourned hearing and were cross-examined 
on that date, the fact that the accused was asked 
after the charge was framed on that very day 
whether he wished to cross-examine the witnesses 
makes no difference to him. (Allsop , /.) Moham¬ 
mad Raftq Ahmad v. Emperor. 162 I C 758=8 
R.A. 901=37 Cr.L.J 710=1936 A.L.J. 274= 
1936 A.W.R. 375=1936 A. Cr.C. 107=1936 Cr 
C. '476=1936 All.L.R. 470=A. .R. 1936 All.’ 
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— S. 256 (1)— "Any remaining witnesses **■— 
Meaning of — ll'itnesses not mentioned in list 
under .S. 252 (2)—Right of prosecution to pro¬ 
duce. 

The words “the evidence of any remaining wit- 
" esses Jor l he prosecution shall next be taken" in 
S. 256 (1), Cr. P. Code, do not give the prosecu¬ 
tion the right to produce any number of witnesses 
at that stage and the prosecution cannot produce 
witnesses who were not mentioned in the list of 
prosecution witnesses under S 252 (2). Under S. 
252 (2), Cr. P. Code, the complainant is required 
to gu'e in a list of prosecution witnesses. Under 
o. 254, the Magistrate may examine all those wit¬ 
nesses and then frame a charge sheet or he may 
frame a charge sheet befoie he has examined all 
those witnesses. If he adopts the latter course 
and certain witnesses remain from the list who 
have not been examined, then those witnesses are 
the remaining witnesses under S. 256 ( 1 ) and the 
complainant has a right to produce them after the 
cross-examination of those witnesses who have 
been previously examined. But if the Magistrate 
has examined all the witnesses for the prosecu¬ 
tion in the list inder S. 2-2 (2) and has then 
framed a charge sheet, there are no witnesses re¬ 
maining who could come under the description in 
S. 256 (1). ( Bennet, J.) Raghup.ir Sahai v. 

W ali Husain Khan. 167 I.C. 522=9 R.A. 549 
=38 Cr.L.J. 394=1937 All L.R. 205=1936 A.L. 
j n i 5= 1 936 A W.R. 886=1936 A Cr.C. 189= 
A.I.R. 1937 All. 189. 

-—S. 256 ( 1 )— Procedure under — Duty of 

Magistrate. 

The Magistrate should enquire from the accus¬ 
ed under S. 256 (1), Cr. P. Code, whether he 
desires to cross-examine the witnesses for the 
prosecution, and it is incumbent on the Magis¬ 
trate to make a record of this question and 
answer. If the accused desires to cross-examine 
the witnesses for the prosecution, the witnesses 
named by him should be recalled. The w’ord 
‘recalled* in S 256 (J) means that if the witnesses 
are not present then the Magistrate should issue 
process to ensure their attendance. ( Bennet , /.) 
Ragiiunath v. Har Ki^han Das. 167 I.C. 236 
A ; 517=38 Cr.L.J. 361 = 1937 A.L.R. 
166=1936^WR. 1273=A.I.R. 1937 All. 127. 

j * 256— Scope—Magistrate calling upon' 
accused forthwith on framing charge whether he 
wished ’ to cross-examine prosecution witnesses — 

/ n ^ SSt0}l *° 9* ve reasons—If illegality vitiating 

Though in ordinary cases the question whether 
the accused desired to cross examine the prosecu- 
tion witness should be put to him not soon after 
the charge is framed but at the next hearing of 
the case, the Magistrate in a proper case is entitl¬ 
ed to put that question to the accused forthwith’ 
on the framing of the charge, but the Magistrate 
in such cases must record his reasons for asking 
the accused forthwith. But the omission or 
failure to record the reasons is not an illegality 
which vitiates the whole of the proceedings there- 
J* is only in the nature of an irregularity 
which is curable where no injustice has been 
caused. At best it is a kind of omission in proce¬ 
dure contemplated by S. 537, Cr. P. Code. No 
doubt, if the Magistrate fails to ask the accused 
at all whether he wished to cross-examine the 
prosecution witnesses, that would be a grave 



2675 


QUINQUENNIAL DIGEST,. 1936—1940 


2676 


CR. P. CODE (1898), S. 256. 

matter and might be an incurable illegality. 
(Harries, C.J and Varma, J.) Nisar Ahmad v. 
Emperor. 180 I.C. 839=5 B R. 499=11 R.P. 
541=40 Cr.L J. 419=1938 P.W.N, 832=19 Pat. 
L T. 845= A.I.R. 1939 Pat. 172. 

-S. 256 ( 2 )—Admission of accused in his 

written statement — Court, if can take into con¬ 
sideration. 

It is proper for the Court to take into con¬ 
sideration the written statement of an accused 
person admitting striking the deceased, where 
the prosecution has» without such statement, 
proved that the fatal injury was inflicted by one 
of the accused persons. (Skemp.J.) Hasham 
v. Emperor. 161 I.C. 344=37 Cr.L J. 428—8 R. 
L. 719=1936 Cr.C. 11=A.I R. 1936 Lah. 28. 

_S. 256 (1 )—Complainant and witnesses not 

present for further cross-examination—Power of 
Magistrate to pass order of acquittal. 

There is no provision in the Code entitling a 
Magistrate to pass an order of acquittal in a case 
of default of appearance on the part of the com¬ 
plainant and his witnesses on the date fixed for 
their further cross-examination. ( Bennet , J.) 

Raghunath v. Har Kishan Das. 167 I.C. 236 
(1)=9 R.A. 517=38 Cr.L.J 361=1936 A.W. 

R. 1273=A.I.R. 1937 All 127. 

-Ss. 256 and 540 —Right to produce new 

witnesses after recording of plea of accused Pro¬ 
per procedure. 

The wording of S 256, Cr. P. Code, does not 
give the prosecution the right to require after the 
plea of the accused has been recorded, that wit¬ 
nesses shall be summoned whose names do not 
appear in the complaint, who were not produced 
originally or whose names were not divulged 
under S. 252. Cr. P. Code. It is however open to 
the prosecution to ask them to be examined under 

S. 540, if the required circumstances exist 
( Weston , I CS ) Bal Chand v. Sukh Deo. 1933 
A.M.L.J. 78. 

_S 257— Accused summoning complainant to 

produce account books—Cross-examination of 
complainant by prosecution to fill up gaps in evi¬ 
dence—Procedure condemned. 

Where the accused summoned the complainant 
to produce certain account books and advantage 
was taken of this fact after the whole prosecution 
case had been closed to cross-examine the com¬ 
plainant on behalf of the Crown in respect of 

everything connected with the case and to nil up 

all the graps in the prosecution evidence. 

Held, that such unheard of procedure could not 
be too severely condemned. (A^«av«t/y. /■) 
Kanhaiya Lal v. Emperor, 168 i.U. 5»-y k.u. 
432 -38 CrL T 491=1937 OLR 202 = 1937 A. 
Cr C 80=19i7O W.N. 505=A.I R. 1937 Oudh 
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_1_S. 257_ Duty of magistrate under—Accused 

filing list of witnesses late—If ground for not 

summoning witnesses. . . 

Although the accused fi'es his list of w» tnes ^s 
late, if the magistrate does not consider t ha * 
witnesses are being summoned in order to cause 
delay in the trial of the case, it is the duty of the 
magistrate to summon the defence witnesses 

to see that the witnesses attend the Court (Khoja 

Mohammad Noor „ /.) Ishar $ aTo* Cr L T 
Dusadh. 167 I.C. 881 = 9 RP. 449 = 38 CrDJ. 
484 = 3 B R. 379 = 1936 P.W.N. 561—17 Pat.L.T. 
627*= A.I R. 193^ Pat. 13L ; , ; . 
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-S. 257— Duty of Magistrate — Vexation or 

delay—What is. 

It may be that the accused is not able to satisfy 
the Magistrate that witnesses named by him in 
his application are definitely going to give evi¬ 
dence which is material in the case, but that does 
not necessarily show that the application is made 
for the purpose of defeating the ends of justice. 
(Mackney. J.) Suppaya Chettyar v. Karuppaya 
Pillay. 172 I.C. 937 = 10 R.R. 291 = 39 Cr L.J. 
211 = A.I.R. 1937 Rang. 528. 

-S. 257— Expert witness — Duty of Court to 

enforce attendance. 

A witness cannot refuse to attend the Court 
when summoned and the rules of the High Court 
have clearly laid down the fees to which an ex¬ 
pert witness is entitled. The Court, therefore, 
should not hesitate in exercising its powers under 
the law, however highly placed a witness may be. 
An accused should not be burdened with the costs 
of an expert, if his demand is unreasonable, 
especially when the Magistrate is empowered to 
enforce the attendance of the witness and to pay 
him his reasonable dues ( Din Mohammad. J.) 
Parshotam Das v. Emperor. 166 I.C 128 (l) = 
9 R.L. 340 = 38 Cr.L.J 133 (1)=38 P.L.R, 1165 
=1936 Cr.C. 1007=A.I.R. 1936 Lah. 919. 

—— S. 257— Issue of process—If obligatory, 
when opportunity to cross-examine was not avail * 
ed of. 

Where an opportunity to cross-examine the 
witnesses has been given but not availed of, a 
Magistrate is justified in acting under the proviso 
to S. 257, Cr. P. Code, and declining to recall the 
witnesses for cross-examination. (James, J ) 

Sonu Kurmi v. Emperor. 177 I.C. 697=5 B.R. 
12=11 R.P. 176=39 Cr.L.J. 950=A.I.R. 1939 
Pat. 24. 

-S. 257— Process issued to defence witness — 

Duty of Magistrate to secure his attendance. 

When once a Magistrate issues process to a 
defence witness, he is bound to follow up that 
process if the defence so desires, and to take all 
possible steps to secure the attendance of that 
witness. The failure of the Magistrate to follow 
this procedure and to record any order whatever 
on the petition filed by the defence for re-sum- 
moning the witness, vitiates the subsequent pro¬ 
ceedings. (Patterson, J.) Ramdhan Mondalv. 
Girdhari Mondal 42 C W.N. 843. . 

-S. 257 — Warrant case — Non-cogmsaoie 

offence — Accused's witnesses — Costs, by whom to 
be borne. 

In a warrant case, the cost of causing the atten¬ 
dance of the witnesses of an accused person should 
usually be borne by Government, even though the 
offence is non-cogniziblc. A departure from this 
rule is not permissible without adequate reasons. 
(Abdul Rashid, J.) Khushi Mahomed ^-Abdulla 
Khan. 39 P L R. 137=170 I.C. 539=38 Cr.L.J. 
941=10 R.L. 132=A I.R. 1937 Lah. 458. 

-S. 257, Proviso— Accused refusing to cross ~ 

examine prosecution zvitnesses before and aj e 
charge-Right to recall them for cross-examina¬ 
tion. , 

Where the accused refused to cr , oS ^ 
the prosecution witnesses although asked to . 
both before and after the framing of the cnarg 
and also refused to answer questions when e. 
mined under S. 342. Cr. P. Code, and on the date 
fixed for arguments, the accused engaged c _ ^ 
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who requested the Magistrate to recall all the pro¬ 
secution witnesses for cross-examination ancf the 
Magistrate refused. 

Held, that the Magistrate was entirely justified 
in so doing, and that the accused was “mute of 
malice" and the proviso to S. 257, Cr. I\ Code, 
was enacted to deal with cases like that. ( Skemp , 
J.) Khuda Bakhsh Empf.kor. 17Lah. 284= 
165 I.C. 909=9 R L. .321=38 P L.R. 630=1936 
Cr.C. 1023=38 Cr.L.J. 24=A.I R. 1936 Lah. 914. 

-Ss, 257 (2) and 544— Summoning of wit¬ 
nesses—Order as to deposit for expenses—Powers 
of Magistrate. 

The Cr.P. Code gives a Magistrate a discretion 
to pass an order under S. 267 (2) and his discre¬ 
tion is subject to S. 544 and rules framed there¬ 
under. Where an accused in a case under S. 110 
files a huge list of 288 witnesses of different 
places and different occupations, with no attempt 
to show how they were necessary, a Magistrate is 
fully justified in pissing an order under S. 257 
(2) directing the deposit of the reasonable expen¬ 
ses of the witnesses as a condition precedent to 
their being summoned. (Rennet, A.C.J. and 
Vernta, J ) Emperor v. Mahtab Singh. ILR 
(1939) All. 57=179 I.C. 773=40 Cr.L. J 257=11 
R.A. 385=1938 A.L.J. 1082=1938 A.W.R. (H. 
C ) 780=A I.R_1939 All 101. 

S. 259—Discharge under—If judgment— 
Fresh complaint—If barred. See Cr. P. Code, Ss. 
203 and 259. I L.R. (1940) Kar. 74 (F.B.). 

——S. 259—Illegal order under—Setting it 
aside—Proper procedure. See Cr P. Code. Ss. 369 
AND 259. 1938 A.M L J. 45. 

—^—S. 259 Scope — Complaint mentioning Co¬ 
gnizable and non-compoundable offence—Com¬ 
plainant absent on date of hearing — Discharge — 
Legality—Fresh complaint—Proceedings on—If 
vitiated—Prejudice to accused—Necessity to prove 

There is no universal rule that disobedience 
even of a mandatory provision in a statute has the 
consequence of nullification of the proceedings, 
irrespective of any question of prejudice to the 
accused or other party. Where on the date fixed 
for hearing, the complainant was absent, the 
Magistrate discharges the accused though one of 
the offences mentioned in the complaint is a cog¬ 
nizable and non-compoundable one, it cannot be 
held that it is entirely illegal and it vitiates all the 
proceedings taken on a fresh complaint on the 
same matter, when there is nothing to show that 
the accused has in any way been prejudiced. 

<Broomfield and Macklin, JJ.) Ali Mahomf.d 
Joosau v. Kasturchand. 180 I C 241=11 R B 

l 9 93FBom r 8 L 9 J 346=41 B ° m L R ' 90 = AI ' R 

~ 260 Trial of Government servants — 

Summary procedure — Propriety. 

It cannot-be laid down as a broad proposition 
that a Government servant should not be tried 
summarily or that generally the summary proce¬ 
dure is inappropriate in cases in which Govern¬ 
ment servants are accused. It is a question on the 
facts of each case whether one mode of trial or 
the other should be employed. (Ram Lai, J ) M 

E “ pe «°«- LL.R. (1939) Lah. 221 = 
184 I.C. 458=12 R L. 225=41 Cr.L L 19=41 P 
L.R. 743=A.I.R. 1939 Lah. 467. J * 

— f*Ss. 260 and 263 (h )—Recording reasons — 
J*orm and stib stand—Object of safeguard. 


CR. P. CODE (1898), S. 263. 

In cases of summary trial.it is desirable that 
the magistrate should set out so much of the 
reasons that have influenced him as to satisfy the 
accused that his mind has been applied to the 
ingredients necessary in law for the conviction of 
the accused. 1 hough the reasons have to be 
recorded with brevity, the brevity should not be 
such as to tend to obscurity. 1 hese safeguards 
are essential, so that the High Court can have 
before it in case of revision, sufficient materials 
on record to satisfy itselt as to the correctness or 
otherwise of the order. {Thomas, J ) Bajjoo v. 
Empf.ror. 14 Luck. 325 = 178 I.C. 722=11 RO 
125=40 Cr.L.J 141 = 1938 OLR 512=1938 A 
W.R. (C.C ) 123=1938 O W N. 1130 = 1938 O 
A. 915 = A.I,R. 1939 Oudh 37. 

Ss. 262 and 256— Summary trial—Warrant 
cases—Right of accused to have prosecution 
witnesses recalled for further cross-examination. 

In a warrant case tried summarily the accused 
is entitled to have the prosecution witnesses re¬ 
called for further cross-examination, after the 
explanation which takes the place of a formal 
charge. The valuable right, which by law S. 256, 
Cr.P. Code, allows him, cannot be abrogated. 
(Grille. J.) M unna v. Emperor. I.L.R. (1939) 
Nag 457=184 I.C. 44=40 Cr.L J. 846 = 12 R.N. 
89=1939 N.L.J 7=A.I.R. 1939 Nag 87. 

—S. 262 (2)— Limit contemplated by — If 
applies only to substantive sentence of imprison¬ 
ment. 

S 262 (2), Cr. P. Code, does not render illegal 
a sentence of imprisonment in default of payment 
of fine if otherwise legal, merely by reason of the 
fact that thejiggregate of the terms of substantive 
sentence of imprisonment and of the sentence 
of imprisonment in default of payment of fine 
exceeds three months or by reason of the Magis¬ 
trate having passed a substantive sentence of im¬ 
prisonment for the maximum term allowed by 
that section The limit placed by S. 262 (2) of 
the Cr. P. Code applies only to a substantive 
sentence of imprisonment. (Mya Bu.J) King 

v - P°i* T , WA * 1940 Rang.LR. 223=189 I.C 627 
=41 Cr.L J. 768=13 R.R. 53 =A.I.R. 1940 Rang. 

* « !• 

- 7T.?'r 2 f}*^ c °pe — Gompliance — Case under 
S. 44/, /. / . Code—Judgment of Bench Court — 
Requirements — Omission to state evidence of 
trespass intention, etc.—Omission to giie reasons 
for conviction — Effect. 

Even in cases tried summarily by a Bench of 
Magistrates,. where there is a conviction, there 
must be a brief statement of the reasons for such 
conviction. Where in a case under S 447 . I. p. 
Code, in the judgment of the Bench Court, there 
is no statement as to what the evidence is either 
of the alleged encroachment or trespass or inten¬ 
tion or of the reasons for the conviction, the 
judgment does not fulfil the elementary require¬ 
ments of the law. Desirability of entrusting 
cases under S. 447, I. P. Code, for disposal to 
Bench Courts doubted. (Pandrang Row J ) 
mnna yy a t;. Venkatf.sam. 168 I.C. 703=1937 
M W.N. 323=9 R M. 620=38 Cr L T 581 (n — 

Mad «o r ' C 113=45 L W - 471 =A.IR 1937 

• . t 

-S. 263 Scope Summary trial — Reatiire - 

ments. i 

. Although a certain expedition is necessary and 
is most desirable in summary trials, yet the sutnr 
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mary procedure laid down in the Criminal Proce¬ 
dure Code must not be made more summary. 
S. 2i*3 lays down the minimum requirements of 
law. Although S. 263 dispenses with the formal¬ 
ity of recoidmg evidence, it does not dispense 
with the necessity of hearing evidence or of 
following the procedure laid down in Chap. 22, 
Cr. P. Code, fc r summary trial*. Nor does it 
dispense with the necessity of complying with the 
provisions of S. 342, the examination of the 
accused after the case for prosecution is closed. 
S. 263 merely relieves the Court of the burden of 
recording evidence (Davis. J. C • and Lobo, J ) 
Choithram v. Emperor. 32 S L.R. 684=174 I. 
C. 685=10 R.S. 259=39 Cr L J. 474=A.I.R. 
1938 Sind 70. 

-S. 263 (b) and (f)— Scope—If mandatory — 

Omission to enter particulars in form—Effect on 
conviction — S. 537— Effect of. 

Non-compliance with Cls. ( b ) and (/) of S. 263, 
Cr. P. Code, is no ground for quashing a convic¬ 
tion ; the mere failure of the Magistrate or the 
Bench to enter in the form the date of the com¬ 
mission of the case and to enter the value of the 
property, would not suffice to raise any question 
of possible or provable prejudice or failure of 
justice. S. 537, Cr. P. Code, cures such defects 
and irregularities. ( Dlxavle , J.) Mohsin v. 
Emperor. 186 I.C. 312=12 R.P 503=1940 P. 
W.N 93=6 B R 337=41 Cr.L J. 283=A.I.R. 
1940 Pat. 272. 

-S. 263 (h)— Judgment in summary trials — 

Statement of reasons, necessary. 

S. 263 (h), Cr. P. Code, enjoins that a brief 
statement of reasons for the order should be given 
by the Magistrate. It is absolutely necessary that 
this should be done. A judgment which merely 
states that the accused ‘is fired Rs. 25 or 2 months 
R. I., in default, is no judgment at all according to 
law. ( Rachhpal Singh. J) Emperor v. Dal 
Chand. 187 I C. 642 = 12 R A 574=1940 A.W. 

R. (H C. 206=1940 A.Cr.C. 67=41 Cr L.J. 498 
=1940 A L.J. 154=A.I.R. 1940 All. 195. 

-S. 263 (h) (i) —Summary trial—Judgment 

—Reasons for sentence if should be given. 

In a summary trial, S. 263 (h) and (0. Cr. P. 
Code, requires only the reason for the finding to 
be stated and not the reasons for the sentence. 

( Gruer, J.) Provincial Government, C P- and 
Berar v. Bhivram. 188 I.C. 80=12 R N. 332= 
41 Cr.L.J. 545=1940 N.L.J. 242=A.I.R. 1940 
Nag. 264. 

-Ss 263 and 264— Scope—Summary trial— 

Evidence recorded—If part of record—Change of 
Magistrate in course of summary trial—Continu¬ 
ance by successor in summary manner — Legality. 

S. 2o3 does not prevent a Magistrate who tries 
a case in summary way from recording evidence. 
It merely says that he need not, but if he does, it 
cannot by reason of S. 264 form part of record, 
and evidence so recorded does not come under 

S. 350 S. 350 which gives a Magistrate the juris¬ 
diction to continue a trial begun by his predeces¬ 
sor is not applicable to cases tried in a summary 
manner. A Magistrate continuing in a summary 
manner, a trial which was commenced in summary 
manner by his predecessor acts wiihout jurisdic¬ 
tion. (Davis, J.C. and Dadiba C. Mehta, A.J.Cj) 
Emperor v. Hemandas Devansingh. 161 I.C. 
267=37 Cr.L J 455=8 R.S. 134=1936 Cr.C. 230 
ssA.I.R 1936 Sind 40. 


-Ss. 263 and 355 (2)— Relative scope — Non - 

appealable summary trial—Duty of Magistrate to 
sign memorandum of evidence—Failure to sign — 
If vitiates trial and conviction . 

S. 263, Cr. P. Code, must be read as an excep¬ 
tion to S. 355 (2), Cr. P Code, which is a general* 
provision ; further the failure of the Magistrate 
to sign the memorandum of evidence in uon-ap- 
pealable cases, even if it be assumed the Magis¬ 
trate is bound to do so, cannot be regarded as* 
sufficiently by itself to vitiate the trial and convic¬ 
tion. (Dhavle, J.) Mohsin v. Emperor. 186 I, 
C. 312=12 R P. 503=1940 P W.N. 93=6 B.R., 
337=41 Cr.L. J. 283=A.I R. 1940 Pat. 272. 

;-S. 268 (As applied to Administered Areas 

in Hyderabad State)— Additional Sessions Judge 
—Discretion to dispense with jury and assessors. 

The discretionary power of dispensing with a 
jury and aid of assessors is conferred not only 
upon the Sessions Judge but also upon an Addi¬ 
tional Sessions Judge, under S. 268, Cr. P. Code, 
as applied to the Administered Areas in Hydera-. 
bad State (Lord Thankerton.) Fakira v. 
Emperor. 64 I.A. 148=I.L.R. (1937) Bom. 711= 
1937 All.L.R. 328=46 L.W. 134=1937 PW.N. 
441=39 Bom L.R. 966=1937 All. L.J. 1055= 
1937 A.W.R. 1128=1937 M.Cr. C. 376=167 I.C. 
790=39 P.LR 334=1937 O.L.R. 216=41 C.W. 

N. 741 = 1937 M W.N. 546=9 R.P.C 231=1937 

A. Cr.C. 74=3 B.R. 426=38 Cr.L.J. 498=1937 

O. W.N. 412=A.I.R. 1937 P.C. U9=(1937) 2 M, 
L.J. 323. (P.C.) 

-Ss. 268 and 269— Trial by assessors — Nor¬ 
mal procedure. 

In view of the provisions of S. 269, Cr. P. 
Code, there can be no doubt that the normal pro¬ 
cedure under the Code is trial by assessors and it 
is only when the Local Government publish an 
order in the Gazette that an offence becomes 
triable by jury. Such orders may be made or 
revoked at any time. Accordingly an offence is 
triable with the aid of assessors in the absence of 
a notification of the Local Government directing 
that such an offence is triable by jury. (Cunliffe 
and Henderson, JJ.) Yajneshwar Ghosh v. 
Emperor. I.L R. (1937) 1 Cal. 306=166 I.C. 418 
=9 R.C. 520=1936 Cr.C. 737=38 Cr.L J 212= 
40 C.W.N. 1186=65 C.L.J. 351=A.I.R. 1936 
Cal. 527. „ ^ 

-S 269— Charge under Ss. 395 and 399, I. E 

Code, for the charge of conspiracy to commit both 
offences—Trial by jury—Verdict of not guilty— 
Conviction by Judge under S. 395 read with S. 110- 

B, I. P. Code, and acquitting on main offence — 
Legality . 

The accused were charged with offence punish¬ 
able under Ss. 395 and 399, Penal Code. They 
were further charged with a conspiracy to com¬ 
mit both those offences. The jury brought in a 
unanimous verdict of “not guilty.” The Sessions 
Judge acquitted all the accused of the main 
charges, but convicted them under S. 395 read 
with S. 120-B, Penal Code, holding that the jury 
were assessors and that he was entitled to take a 
contrary view. It was contended on behalf of the- 
accused that *he trial was with jurymen and not 
with assessors, and that the Judge had no tons- 
diction to convict them in the face of the veraict 

of acquittal. ■/: 

Held, that since there was no notification me 

Local Government directing that such an offence 
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was triable by jury, the trial should be construed 
to have been carried on with the aid of assessors 
and the Sessions Judge had jurisdiction to pass 
that order. ( Cunliffe and Henderson, JJ ) Joc- 
neshwar Ghosh v. Emperor I.L.R. (1937) 1 
Cal. 306=166 I C. 418=9 R.C. 520=38 Cr.L.J. 
212=65 CL J. 351=40 C W.N. 1186=1936 Cr. 
C. 737 = A.I.R. 1936 Cal. 527. 

-S.269 —Power of Local Government under. 

The power of a Local Government under S 269, 
Cr. P. Code, is not limited to merely adding a 
jury to the Court. The plain words of S. 269 are 
that any particular class of offences before a 
Court of Session may be directed to be tried by 
a jury. This implies that the offences must be 
before the Court of Session, and cannot derogate 
from the power otherwise given to prescribe 
which offences should not come before that 
Court. ( Gruer, J.) Prithvinath v. Emperor. 
I.L.R. (1938) Nag. 248=175 I.C. 935=11 R.N. 
18=39 Cr.L.J. 660=20 N.L.J. 151=A.I.R. 1938 
Nag. 56. 

-S. 269 (3)— Applicability — Joint trial of 

several persons, some charged with murder and 
some charged with conspiracy to murder. 

The plain meaning of the language used in 
S. 269 (3) is that the procedure indicated in that 
section is applicable when the accused are charg¬ 
ed with more than one offence. In a case certain 
accused charged with murder were tried jointly 
with other accused charged with conspiracy to 
murder. These were the only two charges and 
no accused was charged with more than one of¬ 
fence. 

Held, that S. 269 (3) was not applicable to the 
case and that the form of the trial was errone¬ 
ous. (M. C. Ghose and Bartley, JJ.) Ram 
Gobinda Ghose v. Emperor. 175 I.C. 529=10 R. 
C. 802=39 Cr.L.J. 625=42 C W.N 78l=A I.R 
1938 Cal. 364. 

-S. 269 (3 )—Procedure under—Charge of 

same person for different charges on same facts 
—Same set of persons acting as jury in respect of 
some and as assessors in respect of others — 
Verdict of not guilty in all—Acquittal by judge 
in former and conviction in latter in disregard of 
opinion of assessors—Propriety and Legality of. 

The combined system or practice of trial of 
having the same set of men acting as a jury at 
one moment in respect of certain charges and 
assessors at another moment in respect of certain 
other charges, though legal under the Cr. P. 
Code is a most undesirable one. It is not equita¬ 
ble form of process at all. Where in such a trial, 
the jury acquit the accused in respect of the 
former set of charges, and also acquit the accused 
as assessors in regard to the other set of charges 
based on the same facts, and the Judge accepts 
the verdict of not guilty in respect of the former 
and acquits the accused, but does not accept the 
verdict of not guilty given by them as assessors 
and convicts the accused in disregard of the opi¬ 
nion of the assessors, he acts illegally and impro¬ 
perly because by doing so he practically reverses 
the verdict of the jury in respect of the former 
set of charges. The prosecuting authorities 
should not pursue this form of double prosecu¬ 
tion. ( Cunliffe and Henderson, JJ) Cheru 
Sheikh v. Emperor. 40 C.W.N. 1374. 

-S. 269 (3)-— Trial of accused for several 

offences, some with jury and others with assessors 


— Conviction based on verdict of jury set aside — 
Effect on conviction for offences tried with asses¬ 
sors. 

Where the accused was tried under S. 189-B, 
I. R- Code, with tlie a>d of a j ry, and under 
S. 120-13 read with S. 489-B with ih<- aid of as-.es- 
i sors, and the conviction for the offence tried by 
jury is set aside because of certain defect in the 
verdict, it docs not follow as a neces-ary conse¬ 
quence of it that the conviction for the other 
offence tried with the aid of assessors must also 
be set aside. It is ‘o though the evidence re- 
; corded in the case was comm -n »o both the of¬ 
fences, for, in one case the evidence had to be 
considered by the jury which hid to form its 
opinion about it and in the other case it had to be 
considered by the j udge. (Srivastavu, J. > Satdeo 
v Emperor. 11 Luck. 687 = 159 I C 919 = 37 Cr. 
LJ 182=8 RO. 225 = 1936 OWN 28=1936 
O.L.R. 18=1936 Cr.C. 282=A.I R. 1936 Oudh 
164. 

-S. 276— Deficiency in jurors summoned — 

Procedure—Power of Court to summon jurors 
from town to fill up deficiency 

When there is a deficiency in the number of 
jurors summoned, it is open to the Judee to make 
up the deficiency from persons actually present 
wh- m he considers suitable. If he is unable to 
do this, the only other course left is to postpone 
the trial and summon another jury. He cannot 
summon jurors from the town and fill up the 
deficiency from amongst them. < Henderson and 
Biswas, JJ.) Subed Ali v. Emperor. I.L.R. 
(1937) 2 Cal. 482=170 I C 237=10 R.C. 123= 
38 Cr.L.J. 870=A.I R 1937 Cal. 389. 

-S 276 —Judicial Commissioner's Court—If 

a Court of Session 

The Judicial Commissioner's Court is a Court . 
of Session following the procedure of a High 
Court, as the Bombay High Court, in Criminal 
Sessions. (Davis. J.C. and Lobo, /.) Shewaram 
v. Emperor. I.L.R. 1940 Kar. 249=184 I C 474 
=12 R.S. 1Q7=41 Cr L J. 28 =A I R. 1939 Sind 
209. 

-Ss 276, Proviso 2 and 315— Applicability 

and scope—List of persons summoned, as jurors 
and present exhausted by lot and challenge—Pro¬ 
per procedure for filling up. 

Both the substantive part of S 276, and the 
second proviso to S- 276 govern both common and 
special juries and proceedings in High Court and 
Sessions Court. When the trial of the case has 
not begun, S. 276, proviso 2, would apply, and in 
such a c ise, a j uror can only be chosen from the 
persons present. Persons, even if qualified, can¬ 
not be called from outside the precincts of the 
Court. Ss. 276 and 279 contemplate that the 
choosing of the jury shall * e a continuous pro¬ 
cess at the beginning of the trial, and from 
persons summoned to appear and present in 
Court at the time of the commencement of the 
proceedings. A deficiency is only apparent after 
the names of all those summoned and present 
have been exhausted by the chances of lot and 
challenge. Ss 276 and 279 do not contemplate 
that a deficiency shall be recognized and then ob¬ 
viated by the summoning of fre^h jurors, so that 

the jury can be summoned and chosen in three 
instalments. It is the actual presence of the 
potential juror in the Court at the time the defi¬ 
ciency occurs, which is the condition of his eligi- 
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bility. That is the safeguard that even in this 
case there shall be an element of chance which is 
present in the choosing by lot of the other jurors 
The fact then that the.person subsequently sum¬ 
moned may be on the special jury list is no sub¬ 
stitute for the fact that he was not present. S 315 
(3) does not apply to the choosing of a jury in a 
particular case where a deficiency of one or more 
members has appeared within the meaning of 
Ss. 276 and 279 (2) and the trial has already 
begun. In a Sessions trial before a Judge of the 
Judicial Commissioner’s Court, sitting in its Ses¬ 
sions Court jurisdiction, 30 persons were called 
in the first instance from the special jury list; of 
these 11 were unserved and 19 were present in 
Court. After the parties had exercised their 
right of challenge under S. 297, ^only 8 persons 
out of the 9 required under S. 274 (1) had been 
secured. The Judge directed the clerk in accor¬ 
dance with the rules ftamed by the Judicial Com¬ 
missioner’s Court to issue fresh summons and 
more persons were summoned. Of these one M 
arrived and was chosen. He was not chosen by 
lot. One of the jurors already chosen asked to 
be excused on account of urgent business and he 
was allowed to go and a juror recently chosen 
took his place. Still one juror being wanted the 
clerk issued summons to four persons. Out of 
these only two appeared ; of these two one was 
chosen by lot. 

Held, that there were irregularities in empa¬ 
nelling the jury and the jury was not properly 
constituted and the trial was vitiated thereby. 
There was an irregularity when M was chosen as 
a juror because he was not chosen by lot or from 
persons summoned before deficiency appeared. 
There was further irregularity in the choosing of 
the last juror. So far as R. 18 of the Rules of 
the Judicial Commissioner’s Court authorized the 
procedure fol owed, it was ultra vires. (Davis, 
J.C and Lobo, J.) Sbewaram v. Emperor. I.L. 
R. 1940 Kar. 249=184 I.C. 474=12 R S. 107= 
41 Cr.L.J. 28=A.I.R 1939 Sind 209. 

-S. 276, Proviso 3 (b)— Judicial Commis¬ 
sioner's Court — lj"H\gh Court.” 

The Judicial Commissioner’s Court is a High 
Court within the meaning of Proviso 3 to S. 276, 
and a Judge of that Court, sitting in its Sessions 
Court jurisdiction, has power to direct a special 
jury to be empanelled under Cl ( b ) of that Pro¬ 
viso. I n a matter, which affects the summoning 
and empanelling of a jury, the procedure of a 
High Court should be followed by the Judicial 
Commissioner’s Court exercising its original cri¬ 
minal jurisdiction. Proviso 3 to S. 276, so far as 
the Judicial Commissioner's Courtis concerned, 
refers to the Court in the exercise of its original 
criminal jurisdiction and S 276 in S. 266 must be 
read as referring to the section itself and not to 
the provisos. (Davis, J.C. and Lobo, J.) She- 
waram v. Emperor .1 LR. (1940) Kar 249= 
184 I.C. 474=12 R.S. 107=41 Cr.L.J. 28 =A.I. 
R. 1939 Sind 209. 

-S. 276, Provisos 3 and 4—“ Chosen” — 

Meaning of. 

1 In the absence of words to the contrary in the 
context, the word “chosen” in proviso 3 and also 
in Proviso 4. S 276 must mean chosen by lot as in 
the substantive part of the section. (Davis. J.C. 
tind Lobo ; /.) Shewaram v. Emperojr. I.L.R. 
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(1940) Kar. 249=184 I.C. 474=12 R.S. 107=41 
Cr.L J. 28=A.I.R 1939 Sind 209. 

-Ss. 278 and 279— Allegations of mis¬ 
conduct against jurors—Enquiry into—Discretion 
of Judge. 

When allegations of misconduct are made 
against certain jurors, the Sessions Judge has, no 
doubt, jurisdiction to hold an inquiry, but the 
question whether he should or should not hold an 
enquiry is a matter within his discretion. He is 
not bound by any rule of procedure to hold the 
inquiry. Where the allegations made are vague 
and are not supported by any affidavit, the Judge 
does not exercise a wrong discretion in refusing 
to hold an enquiry. (King, CJ .) Bideshi v. 
Emperor. 12 Luck 170=162 I.C. 705=37 Cr.L. 
J. 749=8 R.O. 395=1936 O W N. 457=1936 Cr. 
C. 625=1936 O.L.R. 287=A.I R. 1936 Oudh 
268. 

-S. 279—Scope—Deficiency in jury—Proce¬ 
dure for making up. See Cr. P. Code, Ss. 276, 
proviso 2, 279 and 315. A I.R. 1939 Sind 209. 

-S. 279 (1)—Decision overruling objection 

made to juror on ground of partiality — Finality. 

If the Court decides that no presumed or 
actual partiality in the juror has been made out, 
the decision is absolutely final and cannot be 
challenged in appeal by virtue of S. 279 (1), Cr.P. 
Code. If, however, a Court were to find that 
«ome presumed or actual partiality in the juror 
had been made out but in spite of this finding 
were to overrule the objection, the decision of 
the Court overruling the objection might perhaps 
be challenged in appeal. (Bartley and Lodge, JJ.) 
Yawar Bakhat Chaudhuri v. Emperor. I.L R. 
(1940) 1 Cal. 531=189 I.C. 173=13 R C. 73=41 
CrLJ. 719=44 C W.N. 474 = 71 C.L.J. 181= 
A.I.R. 1940 Cal. 277. 

-S. 279 (1)— Objection to juror on ground 

of partiality overruled — Decision, if can be chal¬ 
lenged in appeal. 

If on an objection taken to a juror on the 
ground of some presumed or actual partiality in 
him, the Court decides that no such partiality has 
been made out, that decision is final and cannot 
be challenged in appeal. If, however, the Court 
finds that such partiality ha< been made out, but 
in spite of that finding overrules the objection, 
the decision of the Court overruling the objec¬ 
tion may perhaps be challenged in appeal. 
(Bartley and Lodge, JJ.) Syed Yawak Bakhat 
v. Emperor I.L.R, (1940) 1 Cal. 531=189 I C. 
173=13 R.C. 73=41 Cr.L J 719=71 C L.J. 181 
=44 C.W.N. 474=A.I.R. 1940 Cal. 277. 

--Ss. 279 (1) and 278— Objection that a 

juror is not an European British subject — Deci¬ 
sion — Finality. 

An objection that a juror is not an European 
British subject is an objection under S. 278, Cr.P. 
Code, either under Cl. (b) or Cl. (h) and the 
decision of the Sessions Judge on the point is 
final under S. 279 (1). (Pollock and Gruer, JJ.) 
Surajpal Singh v. Emperor. I.LR. (1938) Nag* 
516=176 I.C. 853=11 R.N 81=39 Cr L.J 818= 
1938 N.L.J. 185=A.I.R. 1938 Nag. 328. 

-S. 282— Applicability — Assessor trial — One 

assessor ignorant of English—If incompetent to 
act as assessor- Language of Court as Hindi —* 
Trial, evidence and arguments in Hindi—Evidence- 
taken down in English—Some documents in 
English—Effect-r-Trial—If badv t , . z , v v > 



CIVIL, CRIMINAL AND REVENUE. 


2686 



CR. P. CODE (1898), S. 282. 

Where the language of the Court is Hindi, 
Hindi knowing jurors and assessors are compe¬ 
tent to take part in the trial of cases in which the 
evidence, argument and summing up are given in 
Hindi. If evidence is given in Hindi, that fact 
that it is taken down in English cannot make any 
difference. The fact that one of the assessors in 
an assessor trial did not know English, but knew 
only Hindi would not therefore render the 
proceedirgs or trial illegal. There is no similar 
provision corresponding to S. 282 (which applies 
to the case of jurors) in the case of assessors; 
but assuming that the principle of that section 
applies to the case of assessors, the fact that an 
assessor does not understand English does not 
invalidate a trial unless there had been a failure 
to interpret in Hindi evidence given in English. 
Nor does the fact that some of the documents in 
the case are in English affect the competency of 
the a>sessor who does not know English or the 
lawful constitution of the Court. There is noth¬ 
ing in the statute which, would render the trial 
illegal or render such an assessor incompetent. 
(Rowland and Marian, JJ.) Ram Daru Jadav v. 
Emperor. 173 I C. 418=4 B.R. 266=10 R.P 
402=39 Cr L.J. 302=18 Pat. L.T. 964=1937 P. 
W.N. 1001=A.I.R. 1938 Pat. 60. 

-S. 282 (2)— Scope of. 

Sub-S. (2) to S. 282 contemplates the addition 
of a juror after the tr : al of the case has begun 
and not before. S. 282 is limited to cases where 
a jury had been properly empanelled at the outset 
and one or more of the casualties, which are 
bound to occur sometimes in human lives, has in 
fact occurred. (Davis, J C. and Lobo, J ) Shewa- 
ram v Emperor. I L R. (1940) Kar. 249=184 
IC. 474=12 R S. 107=41 Cr.L.J. 28=A.I.R. 
1939 Sind 209. 

-|Ss. 282 and 283— Scope—Inherent power 

to discharge jury — Grounds—Judge doubting 
impartiality of jury—Power to discharge jury in 
the middle of trial and emtanel another jury. 

Although the Cr. P. Code does not provide for 
discharging a jury during the continuance of a 
trial except in the circumstances mentioned in 
Ss. 282 and 283, the Sessions Judge has inherent 
power to discharge a jury and empanel another, 
if he apprehends that absolute impartiality which 
is expected of the jury may not be evinced while 
giving the verdict at the end of the trial, although 
there may be no misconduct. The inherent power 
of a Sessions Judge to discharge a jury is not 
confined to cases of misconduct or to the ground 
mentioned in Ss. 282 and 283. but plainly extends 
to cases where the Judge finds reason for doubt¬ 
ing the impartiality of the jury after the trial has 
proceeded for some days. (Fazl Ali and Dhavle, 
JJ.) Rjpat Gope v. Emperor. 16 Pat. 8=1937 
P.W.N. 271 = 169 I.C. 495=10 R.P. 19=3 BR 
584=38 Cr L.J. 777=A.I.R. 1937 Pat. 369 

-S. 284—“ Chosen ” —Implies selection from 

larger number of persons present than are requri- 
ed for trial. 

S. 284, Cr. P. Code, does not prescrible that the 
assessors are to be chosen by lot; it does not at 
all say that they should be chosen in any parti¬ 
cular manner. The word “chosen” in the section 
does not imply that there ought to be a selection 
from a larger number than required for the trial 
and it is not at- all necessary that there should be 
more present than required, so that the assessors 


CR. P. CODE (1898), S. 286 

may be “chosen”. (Rowland and Madan, JJ.) 
Ram Babru Jadav v. Emperor. 173 I.C. 418= 
4 B.R. 266=10 R.P. 402=39 Cr.L J. 202=18 
Pat.L.T. 964=1937 P.W.N. 1001=A.I.R. 1938 
Pat. 60. 

-Ss 284 and 537— Trial held with only one 

assessor — Legality. 

When the trial has to be made by a Sessions 
Court with the help of assessors and the number 
of assessors is not as required by law, there is no 
properly constituted Court and the trial held by 
any such Court is illegal and the defect is not 
such as can be cured by S. 527, Cr. P. Code. 
(Abdul Qayoom, C,J. and Kichlu, J.) Rahim 
Beg v. State. 39 P.L R J. & K. 3. 

-S. 285-A— Construction — ‘And is so tried' — 

Meaning of. 

The words ‘and is so tried’ in S. 285 A. Cr. P. 
Code, mean ‘if he is in fact so tried' or ‘if he is 
eventually so tried,’ for unless the European 
British accused was in fact tried in accordance 
with the provisions of S. 275, the Indian 
accused’s ground for claiming a separate trial 
would disappear. ( Pollock and Gruer, JJ.) 
Surajpal Singh v. Emperor. I.L R. (1938) Nag 
516=176 I C 853=11 R N 81 = 39 Cr.L J. 818= 
1938 N L.J 185=A.I.R. 1938 Nag 328. 

-S. 285-A- Joint trial — No claim for sepa¬ 
rate trial—Trial in different Sessions Court — 
Claim for separate trial—Refusal—Revision dis¬ 
allowed—Re-agitation in appeal f rom conviction — 
If perynissible. 

Where an Indian accused originally wished to 
be jointly tried with the European accused but 
when the case came before a different Sessions 
Court claimed to be separately tried, which was 
not permitted, and revision from which order 
was also dismissed, cannot in an appeal from the 
conviction in such trial, re-agitate the claim for 
separate trial, (Pollock and Gruer. JJ.) Suraj¬ 
pal Singh v. Emperor. I.L R. (1938) Nag. 516 
= 176 IC 853=11 R.N. 81 = 39 Cr L J 818= 
1938 N.L J. 185=A I.R. 1938 Nag 328. 

-S. 286— Medical officer examined before 

committing Magistrate—If must also be examined 
before Sessions Court. 

It is likely to caus e a miscarriage of j ustice of 
a grave character if a medical officer witness 
is examined in the Court of committing Magis¬ 
trate but he is not examined before the Sessions 
Judge. Counsel for accused should insist upon 
his coming before the Sessions Court. (Young, 
C.J. and Monroe, J.) Bahadur Singh Artan 
Singh v. Emperor. 174 I C 420=39 Cr.L.J. 410 
=40 P.L.R. 484=10 R L. 563=A.I.R. 1938 Lah. 
176. 

-— S. 286 (2)— Calling of witness — Duty of 

Public Prosecutor. 

If the Public Prosecutor is of opinion that a 
witness who was examined on behalf of the prose¬ 
cution in the committal proceedings is a false 
witness, or is likely to give false evidence if put 
into the witness box, he is. not bound to call that 
witness or to tender him for cross-examination. 
All that he is bound to do is to have the witness 
present at the trial so as to give the Court or the 
counsel for the defence, as the case may be, an 
opportunity of examining him as a witness for 
the defence. When such a witness is examined 
as a witness for the defence, then the prosecution 
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lias an undoubted right to cross-examine him. 
Similarly, it is not the duty of the prosecution to 
call witnesses who are not in a position to giye 
material information in connection with the offence 
which has given rise to the prosecution, or to 
tender such witness for cross-examination by the 
defence. {My a Bu and Baguley, JJ.) Nga Aung 
Gyi v. Emperor. 14 Rang. 45. 

-S. 286 (2) —Calling of witnesses—Witness 

examined in committal Court—Duty of Public 
Prosecutor—Judge if can only advise or also 
direct. 

Where a witness had been examined as a witness 
in the committal Court, it it not the duty of the 
Public Prosecutor to call him unless it is thought 
that he can give material information in connexion 
with the offence charged; nor is it his duty to 
tender him for cross- examination. If a Judge 
advises the Public Prosecutor as to how the latter 
should exercise his discretion no exception can be 
taken to it; but if the Judge goes further and 
instructs the Public Prosecutor not to call the 
witness, this is going too far. {Roberts, CJ. and 
Dnkley, J.) Brahmaya v. King. 179 I.C. 783= 
11 R.R. 347=40 Cr.L.J. 265=A.I.R. 1938 Rang. 
442. 

-S. 286 (2) —False witness—Right of 

Public Prosecutor to rely on. 

Per Baguley, J .—It is the duty of the Public 
Prosecutor to conduct the case fairly. He is 
entitled to use every fair means to support his 
case, but not unfair means, and he is not entitled 
to rely on a witness who does support him if he 
thinks that the witness is not telling the truth. 
{Mya Bn and Baguley, JJ.) Nga Aung Gyi v. 
Emperor. 14 Rang. 45. 

-S. 286 (2)— Witnesses not produced in 

committing Court—Right of prosecution to ex¬ 
amine. 

The prosecution is at liberty to examine wit¬ 
nesses in the Sessions Court which it has not 
produced in the Court of the committing magis¬ 
trate, but only those witnesses so examined in the 
committing Magistrate’s Court can be bound down 
to attend in the Sessions Court. The prosecution 
in the Sessions Court if the witnesses are not ex¬ 
amined in the Court of the committing Magis¬ 
trate has to depend upon such witnesses, being 
willing to give evidence without being bound down 
to appear, or upon being able to persuade the 
Court under S. 540, to summon such a witness. 
'{Yong, C.J. Addison and Monroe, JJ.) Mussam- 
mat Niamat v. Emperor. 17 Lah. 176=162 
I.C. 976=37 Cr.L.J. 742=8 R.L. 985=38 P.L. 
R. 421 = 1936 Cr.C.568=A.I.R. 1936 Lah. 533 

(F.B.). 

-S. 288 —Admission of approver's statement 

in committing Court—Different statement in Court 
of Session—Powers of Sessions Judge—Returnee 

on earlier statement. . . . 

It is competent to a Sessions Judge to admit in 
evidence the statement made by the approver in 
the Court of the committing Magistrate and to 
treat it as evidence. It is also open to him under 
the provisions of law to hold that the statement 
made by the approver before the Magistrate was 
a correct statement and that it should be relied 
upon in spite of the different statements introduc¬ 
ed by him in the Court of Session. (Rachhpal 
Singh, /.), Bhola Nath’ v. Emperor. I.L.K. 
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1939 All. 736=184 I.C. 191=40 Cr.L.J. 856= 
12 R.A. 189=1939 A.Cr.C. 98=1939 A.LJ. 785 
=1939 A.W.R. (H.C.) 464=A.I.R. 1939 All. 
567. 

--—S. 288 —Applicability — Conditions — Dis¬ 
cretion and duty of Court. 

S. 288 is not a section to be lightly used. This 
section is not to be used as a matter of course but 
in the discretion of the Judge, and the fact that 
the whole statement is to be brought on the 
record and used as substantive evidence suggests 
that the proper occasion to use it is when the 
Judge is satisfied that the statement made before 
him is substantially false and the statement made 
before the committing Magistrate is substantially 
true. The existence of minor discrepancies be¬ 
tween statements made in committing Magistrate’s 
Court and the Sessions Court is not sufficient to 
justify the bringing bodily on to the record of 
the statement of a witness under S. 288, Cr. P. 
Code. {Davis, J.C. and Lobo, A.J.C.) Manghan 
Khan v. Emperor. 30 S.L.R. 238=167 I.C. 943 
=9 R.S. 213=38 Cr.L.J. 487=A.I.R. 1937 Sind 
6L 

-S. 288— Applicability and scope — State¬ 
ments made in committing magistrate's Court — 
When to be admitted—Discrepancy between for¬ 
mer statements and statement in sessions Court — 
If justifies wholesale admission of former. 

S. 288, Cr. P. Code, is not to be used lightly or 
as a matter of course. The judge has to use jt 
with discretion. The proper occasion to use it is 
when the Judge is satisfied that the statement 
made before him is substantially false and the 
statement made before the committing Magistrate 
is substantially true. The existence of minor dis¬ 
crepancies between the statement made in the conj- 
mitting Magistrate’s Court and that in the sessions 
Court does not justify the Judge in bringing in 
and admitting bodily on the record the statement 
of a witness made in the committing magistrate’s 
Court under S. 288. (Davis, J.C. and Lobo, AJ. 
C.) Manghan Khan v. Emperor. 30 S.L.R. 
238=167 I.C. 943=9 R.S. 213=38 Cr.L.J. 487= 
A.I.R. 1937 Sind 61. ’ 

-S. 288— Construction—Evidence given by 

witness in committing Magistrate's Court—Use 
of in preference to evidence in Sessions Court—If 
justified. 

Evidence given by a witness before the committ¬ 
ing Magistrate and omitted in the Sessions Court 
under S. 288, Cr. P. Code, is to be treated as 
evidence in the case for all purposes. The words 
“subject to the provisions of the Indian Evidence 
Act’’ in S. 288, Cr. P. Code, cannot be read as 
limiting the purpose for which it may be used. 
The evidence before the committing Magistrate 
may therefore be used to prove a fact which the 
witness denies at the sessions trial and may be 
preferred to his evidence in the Sessions Court, 
particularly when there is corroboration. ( Row¬ 
land and Chatterjee, JJ.) Nebeti Mandal v. 
Emperor. 19 Pat. 369=1940 P.W.N. 73 =A.I.K. 
1940 Pat. 289. ' . . . 

-S. 288 —Deposition taken befort committing 

Magistrate—Use of. . Li, 

The deposition taken before the P?” 11 }!. 1 j? 
Magistrate, when admitted under S. 288, Cr. • 
Code, could be used as evidence in. the caj^-tor 
all purposes, and not merely for the purpose ox 
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cross-examination. ’The words “subject to the 
provisions of the Indian Evidence Act” cannot be 
read so as to limit the purposes for which it may 
I)e used. ( Lord Tltankerton.) Fakira v. 
Emperor. 54 I.A. 148=1.L.R. (1937) Bom. 711= 
167 I.C. 790=39 P.L.R. 334=1937 O.L.R. 216= 
41 C.W.N. 741 = 1937 M.W.N. 546=9 R.P.C. 
231 = 1937 A.Cr.C. 74=3 B.R. 426=38Cr.L.J. 
498=1937 O.W.N. 412=1937 A.L.R. 328=46 
L.W. 134=39 Bom.L.R. 966=1937 A.W.R. 
1128=1937 M.Cr.C. 376=1937 P.W.N. 441 = 
1937 A.L.J. 1055=A . I. R . 1937 P.C. 119= 
(1937) 2 M.L.J. 323 (P.C.) 

-S. 288 —Evidence given by witness before 

committing Magistrate—Use of as substantive 
evidence in Sessions Court — Conditions — Corro¬ 
boration —N c cess i ty. 

The deposition of a witness given in the Magis¬ 
trate’s Court may be used as substantive evidence 
in the Sessions Court under S. 288, Cr. P. Code, 
if the Sessions Judge records his opinion that the 
witness was speaking the truth before the Magis¬ 
trate and had resorted to falsehood before him. 
But it is clear that the evidence of such a witness 
cannot be relied upon in the absence of corrobora¬ 
tion. {Burn and S tod art, JJ.) Pa pi ah v. 
Emperor. 186 I.C. 484=12 R.M. 663=41 Cr.L. 
J. 323=1939 M.W.N. 1134=50 L.W. 742=A.I. 
R. 1940 Mad. 136=(1940) 2 M.L.J. 35. 

-S. 288 —Evidence recorded under—Value 

of. 

There is nothing in S. 288, Cr. P. Code, itself 
to show that there need be corroboration of 
evidence so recorded. Evidence recorded in this 
manner in the Sessions Court is precisel}’ the same 
as any other evidence. It has, like other evidence, 
to be examined with care. It is to be considered 
together with all the other surrounding circum¬ 
stances. The Judge or Jury, as the case may be, 
must make up their minds whether the evidence is 
to be believed or not, and if it is believed, what 
value has to be placed upon it. No general law can, 
therefore, be laid down as to this. Evidence must 
be judged—as all evidence must be—according to 
the facts of each particular case. It is clear that 
there is no difference in law between evidence of 
this sort and any other evidence. 51 P.R. 1887 
(Cr.), Foil. {Young, C.J. and Monroe, J.) 
Narinjan Singh v. Empf.ror. 17 Lah. 419=162 
I.C. 379=37 Cr.L.J. 567=8 R.L. 890=38 P.L.R. 
820=1936 Cr.C. 298=A.I.R. 1936 Lah. 357. 

---S. 288 —Retracted statements—If can be 

basis of conviction . 

No conviction can be based on the statements 
of the prosecution witnesses if they without any 
exception resile from their statements made before 
the Committing Magistrate, and there is no other 
independent evidence, direct or circumstantial, on 
the record. {Addison, Ag. C. J. and Din Moham¬ 
mad, J.) Fazal v. Emperor. 41 P.L.R. 862/ 

--—S. 288 —Statement of witnesses at trial con¬ 
tradicted by statements made before committing 
Magistrate — Accused, if can be convicted. 

Where every one of the witnesses has been 
demonstrated at the trial to have contradicted the 
statement that he made before the committing 
Magistrate, it would not be safe to convict the 
accused. {Young, C.J. and Monroe, J.) Har- 
nam Singh v. Emperor. 169 I.C. 434=38 Cr. 

Q..D.— 169 
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L.J. 765 (4) = 10 R.L. 13=39 P.L.R. 555=A.I. 
R. 1937 Lah. 597. 

—-—-—S. 288— Transfer of evidence in the com¬ 
mitting Court to the Sessions Court—Value to be 
attached — Corroboration — Necessity. 

Where under the provisions of S. 288, Cr. P. 
Code, the evidence of the prosecution witnesses 
taken in committing Court is transferred to the 
Sessions Court, it is on the same footing with all 
other evidence in the case for all purposes and 
their ‘corroboration otherwise’ is not necessary. 
{Gruer and Puranik, JJ.) I'aramanand v. Em- 
! peror. 1940 N.L.J. 459 = A.I.R. 1940 Nag. 340. 

-Ss. 288 and 347—Commitment to Sessions 

in warrant case—Statements recorded prior to 
commitment—If can be treated as substantive 
evidence. See Cr. P. Cope, Ss. 347 and 288. I. 
L.R. (1940) Lah. 151. 

-S. 289 (2)— Judge’s direction — Jury, if can 

return verdict contrary to. 

The use of the expression ‘direct’ in S. 289 (2), 
Cr. P. Code, clearly indicates that the intention of 
the Legislature was that the jury was bound to 
accept the opinion of the Judge, whether they 
agreed with that view or not. The direction of a 
Judge that there i.-> no evidence that the accused 
committed‘an offence is binding on the jury and 
must be followed by them, and where the Judge 
in such a case directs the jury to return a verdict 
of ‘not guilty,’ but the jury returns a verdict of 
‘guilty,’ such a verdict cannot be accepted. {Ismail 
and Mulla, JJ.) Emperor v. Qudrat. I.L.R. 
1939 All. 871 = 185 I.C. 271=12 R.A. 310=41 
Cr.L.J. 142=1939 A.W.R. (H.C.) 693=1939 
A.Cr.C. 161 = 1939 A.L.J. 980=A.I.R. 1939 All. 
708. 

--—S. 290— Right of accused to argue—Power 

of Court to limit or curtail — Accused’s case not 
adequately argued—If ground for ordering new 
trial in appeal — Considerations. 

It is plain that any arbitrary and undue curtail¬ 
ment by the Court of the parties’ right of argu¬ 
ment is to be deprecated. Although, for the pro¬ 
per administration of justice, the parties should 
be allowed a full and unrestricted right of ad- 
dressing the jury, yet it cannot be overlooked 
that the summing up of the case by the Judge in 
his charge to the jury plays a very important part 
in a jury trial. If the Judge has properly charged 
the jury, the mere fact that the case has not been 
adequately argued on behalf of the accused can¬ 
not by itself be a good ground for ordering a re¬ 
trial. Nor should a re-trial be ordered unless it can 
be shown that matters which counsel would have 
placed have not been placed before the jury, or 
that the charge of the Judge is defective or 
erroneous in material particulars. {Facl Ali and 
Dhavle, JJ.) K. K. Ali v. Emperor. 15 Pat. 
817=169 I.C. 48=18 Pat.L.T. 535=9 R.P. 526 

“a ?*£* 514=38 Cr.L.J. 673=1937 P.W.N. 454 
—A.I.R. 1937 Pat. 263. 

7 ! 71^ s * 294 and 309— One of assessors 

basing his opinion on personal knowledge _De 

novo trial—If necessary. 

Where at the end of a criminal trial when the 
Sessions Judge invited the opinion of the asses¬ 
sors, three of them expressed the view that the 
accused were not guilty but the fourth said that 
all the accused were guilty and that he had per¬ 
sonal knowledge about the matter. 
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Held, that the expression of opinion by the 
assessor did not necessitate a trial de novo, and 
that the proper course for the Judge was simply 
to ignore the opinion of the assessor if he came 
to the conclusion it was improperly expressed, or 
that he had been improperly influenced by extra¬ 
judicial consideration. (Young, CJ. and Blacker, 
J.) Emperor v. Pahlu. I.L.R. (1939) Lah. 
243=184 I.C. 549=12 R.L. 234=41 P.L.R. 731 
=41 Cr.L.J. 55=A.I.R. 1939 Lah. 475. 

-S. 297. See also, St. 297 and 298. 

Burden of proof. 

Charge to jury. 

Confession. 

Duty of judge. 

Defence case. 

Misdirection. 

Nondirection. 

Omission. 

Proper direction. 

Burden of proof. 

_S. 297 —Charge to jury—Direction regard¬ 
ing burden of proof. . 

Even though the Judge in the course of his 
charge to the jury explains that the onus is on the 
Crown to establish guilt, a direction by him as to 
facts generally, the tendency of which would be 
to lead the jury to suppose that if anything was 
unexplained which they thought the accused could 
explain they not only might but must find him 
guilty, is open to very serious objection, especially 
in a very difficult and exceptionally mysterious 
case in which the area of the unexplained is exten¬ 
sive, and how much the accused himself could 
explain depends on where he was at material 
times, and indeed, on the very matter at issue 
in the trial, namely his guilt or innocence. ( Lord 
Rnrhe) Stephen Seneviratne v. The King. 

9 R.P.C. 83=37 Cr.L.J. 963=44 L.W. 661=41 
C W.N. 65=164 I.C. 545=1936 Cr.C. 900 (2) 
^=1936 M.W.N. 1340=1936 P.W.N. 829=39 
Bom.L.R. 1=A.I.R. 1936 P.C. 289 (P.C.). 

__S. 297— Misdirection—Burden of proof of 

innocence laid on accused—Effect on conviction. 

While the prosecution must prove the guilt of 
the accused, there is no such burden laid on the 
accused to prove his innocence and it is sufficient 
for him to raise a doubt as to his guilt; he is not 
bound to satisfy the jury of his innocence. Where 
a Judge, although he has rightly put the burden of 
proving the guilt of the accused upon the prosecu¬ 
tion, has wrongly put the proof of their innocence 
upon the accused, it amonts to an error of law, 
and where the error appears to colour the whole 
of his charge to the jury and finds expression in 
specific misdirections to the jury, the accused are 
bound to be prejudiced by the misdirections and 
the verdict of the jury and conviction should not 
be allowed to stand. (Davis, J.C. and Lobo, J.) 
Shewaram v. Emperor. I.L.R. (1940) Kar. 249 
= 184 I.C. 474=12 R.S. 107=41 CrJL.J. 28=A. 
I.R. 1939 Sind 209. 

-S. 297— Misdirection — Judge directing that 

accused has to prove innocence—Effect of. 

Where a Judge in his charge to the jury says 
that it is the duty of the accused to prove this 
fact or that to satisfy the jury on this point or 
that and leads the jury to believe hat the duty of 
the prosecution and the duty of the defence so far 
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as the “burden of proof" of their respective cases 
is concerned, is upon the same footing, so that as 
the prosecution must prove their case, so the 
accused must prove theirs, it amounts to a mis¬ 
direction. (Davis, J.C. and Lobo, J.) Shewa¬ 
ram v. Emperor. I.L.R. (1940) Kar. 249=184 
I.C. 474=12 R.S. 107=41 Cr.L.J. 28=A.I.R. 
1939 Sind 209. 

-S. 297— Misdirection—Remark that accus¬ 
ed has failed to explain evidence against him. 

The onus of proof in criminal cases never shifts 
to the accused and they are under no obligation to 
prove innocence or adduce evidence in their def¬ 
ence or to make any statement. Where, therefore, 
the Judge in his charges to the jury, repeatedly 
draws the jury’s attention to the fact that the 
accused have failed to give any explanation of 
facts adduced in evidence against them, his re¬ 
marks amount to misdirection. In any case if 
the Judge intends to make such remarks, it is his 
duty first to give the accused an opportunity of 
explanation by drawing thedr attention specifi¬ 
cally to the evidence upon which the Judge 
relies. (Lort Williams and Nasim Ali, JJ .) 
Benoyendra Chandra Pandey v. Emperor. 63 
Cal. 929 = 64 C.L.J. 164=161 I.C. 74=37 
Cr.L.J. 394=8 R.C. 472=40 C.W.N. 432=1936 
Cr.C. 145=A.LR. 1936 Cal. 73. 

Charge to jury. 

-S. 297— Charge to jury — Charge under S. 

366, Penal Code , against two persons—Proper 
direction. 

Where an allegation is made that two persons 
have joined in taking or enticing another, the 
direction to the jury should be that the prose¬ 
cution must prove that the taking or enticing 
was by the accused persons or either of them. 

It is necessary to examine the evidence against 
each accused jointly charged with the particular 
offence. In dealing with the intention required 
under S. 366, it is wrong for the Judge to say 
that if the jury was not satisfied that the offence 
under S. 366 was made out against both the 
accused the alternative is under S. 366-A. If 
the intention required by S. 366 was not proved, 
tho direction should be that the jury was bound 
to acquit them or one of them against whom in¬ 
tention had not been made out. (Bartley and 
Henderson, JJ.) Katyayani Dasi v. Emperor. 176 
I.C. 456 = 11 R.C. 139=39 Cr.L.J. 751=A.LR. 
1938 Cal. 475. 

-S. 297— Direction regarding medical evi¬ 
dence where it is conflicting. 

Where the evidence of the medical experts is 
conflicting and not merely hesitating and doubt¬ 
ful, the judge should not invite the jury on 
matters involving medical knowledge and skill to 
come to a conclusion for themselves to which the 
medical men could not point the way either with 
certainty or with even an approach to agreement 
among themselves. (Lord Boche.) Stephen 
Seneviratne v. The King. 9 R.P.C. 83=37 Cr. 
L.J. 963=44 L.W. 661=41 C.W.N. 65=164 LC. 
545=1936 Cr.C. 900 (2) =1936 M.W.N. 1340= 
1936 P.W.N. 829=39 Bom.LJt. 1=A.LR. 1936 
P.C. 289 (P.C.). 

-S. 297 —Duty of Judge—Caution against 

evidence of had character. . 

Judge should always remember in charging the 
jury that they should be cautioned against being 
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influenced against the accused by evidence which 
shows or tends to show that tho accused is of 
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influenced against tho accused by evidence which Defence case. 

shows or tends to show that tho accused is of -S. 297 —Direction that its falsity i* an 

bad character. (Henderson and Sen, JJ.) Mose- clement in favour of prosecution. 

LADD! R0K _* *® 4 206 — 40 Cr-jj.J. 877 Where tho Judge in dealing with the defene« 


= 12 R.C. 212 (2) = A.I.R. 1939 Cal. 497. 


Where tho Judge in dealing with the defence 
evidence used at the end of his address to the 


-- S 297-Emdence not properly put before j ury „ 1C . fol i owin(f W ords : —“N’c-vorthek-s* if 

jurors—Conviction \f liable to be set aside. vou fi„ d tlmt tho defence case is a false one it 

In a charge by the Judge to the jury, the eyi- is certainly an element in favour of the r.rose- 
dence in tho caso was not properly put before the cution un(1 a)?a j n . t th ,. .„.,. u9ed n , t f * aIsitT 

jurors. Various weaknesses in tho prosecution of defence case y have the effect of con- 

evidence were not pointed out and tho points in firming you in your belief that the prosecution 
favour of tho accused were omitted. story is true” r 

Held that tho charge being defective and tliat ' it is of paramount necessity that 

misleading the conviction of the accused and the if 8ucll ,anguage is employed, it should always 
sentence of death passed on him for murder Ue accompanied by the legal caution that the 

Sanyashi 171 la' ?83 = 38 and '^ 

crLj q ioi «= io r r , c - 235 = air i ? 37 ,?„ ai - 26 , 9 - K^“rfS^ o ^d2jrs;himo^j" 

. /> 3; 297 Ex l ,lainin y law applicable Duty a mogt serious misdirection. (Cunliffe and Header- 


*° Kis \ 01 \ -t. , , • i *1 a , , I son, JJ.) Sarat Chandra Chakravabty v. 

Although it cannot be said that under the law I Emperor. 170 I.C. 519=38 Cr.L J 931= 

the Judge is bound to record the very words in 66 C .L.J. 83=10 R.C. 151=A.I.R. 1937 
which he explains the law to tho jury, yet it is £ a j * ±ao ‘ 

desirable that there should bo a substantial re- * a ... 

rnrrl nf whnt. the .T.wl™ told them in exnlnininfr TT ^ lure to distinguish Cases of 


son, JJ.) 


cord of what tho Judge told them in explaining difcre ~ housed “ op 

to them the law applicable to the case. (Zia-ul- _ ,, „ T j ,. . , 

Hasan, J.) Wajid Husain v. Emperor. 1936 nri J' !?,«*;!! 4 , J d S e ^ n h \\ ch * T 8* to the J UI 7 ha« 
O.W.N. 201. 1 sufficient, y distinguished the cases of each 

——S. 297 —Failure to point out to jury that ^ tbe *"'° accuscd } vho aro bein S tiried and 
deceased had not been cross-examined — Effect. I ' 1 '^ ' aM ^ aro widely different, so as to make 
Failure of Judge to point out to tho jury that ■ * dlfferenco o n the admissibility of evidence, it 
the deceased had not been cross-examined cannot r!fi°, Un rx 0 o miadirect,on - (Davis, J.C. and 
have much effect as the jury knew porfectlv well 'xr ' ofn—I Ii-E- 

that the deceased had not been cross-examined n ar ' ^ R.S. 107 

and after they have spent several days in hear- : r.Xi.J. 28 A.I.R. 1939 Sind 209. 


and after they have spent several days in hear- : r.ii.J. 28 A.I.R. 1939 Sind 209. 

ing the case, they know what cross-examination is I Duty of Judge. 

and the purpose it serves. (Henderson and Sen -S. 297 —Charge to Jury—Duty of judge. 

L J M 877-?2' B C E 212 R (2) -A LB 0 i939 Cal • tt is mandatory upon the Judge to charge th. 
Cr.Ii.J. 877-12 R.C. 212 (2)-A.LR. 1939 Cal. jury, and m so doing, to sum up the evidence 


497 * a orw r ■ j * i jo ono ! for the prosecution and tho defence and to lay 

—297-Jomder of charges under Ss. 302 down tho law . The objeot of requiri th J 

CODE Ss 235‘fND d ^6 41°Cwif 414. ° * jud ?° to ? um up the eridonce is that, he may 

code, bs. and 2.ib. 41 C.W.N. 414. render such assistance as he can to the jury by 

Confession. pointing out to them the salient evidence for 

- S. 297—Confession—Voluntary or involun- bobh tbe P|; osecution and for the defence. The 

tary nature—If question of law or fact. judge therefore, bound to sum up the evi- 


Code, Ss. 235 and 236. 41 C.W.N. 414. 

Confession. 


tary nature—If question of law or fact. | 7, reiore , DOuna to sum up the evi- 

Tho voluntary or involuntary nature of a dence > whether or not the jury desire him to 
confession involves a mixed question of both ‘ 0 so * “ 13 not necessary for him to read his 
fact and law. (Cunliffe and Henderson, JJ.) not<?s *'e evidence to the jury, though it 
Biiakta Bhusan Pramanik v. Emperor. 63 Cal. ? nav °* ten be desirable to read his notes of 
1089 = 162 I.C. 636 = 8 R.C. 618 = 37 Cr.L.J. 676 , im P or tant parts of the evidence; nor is it neces- 
= 40 C.W.N. 668 = 63 C.L.J. 142=1936 Cr. 1 8a M for hin ? to go through the whole of the 


evidence. 


C. 380 = A.LR. 1936 Cal. 227. !T d<?nce - ( Beaumont , C. J., Broomfield and 

——S. 297 -Defective charge—Summarising 6 0°Bom. 699 IOM^TbB H 293-37 

and a * k,ng 3ury ^A J zi e6 ni B r- L J-i 9 ? ?936 cr c 

It is a wrong method of approach in a crimi- _o 9q ' 7 _p. Bom. 52 (P-B.). 

nal case for a Judge to summarise the evidence rfln j -A Q m uad f r Part I 

against each of the accused persons and ask the o,. ^ E p ode - _ See Penal Code, 


against each of the accused persons and ask the o, o fta p 0 . 

jury at the end of each summary if the accused ' ’ ’ ART 1 AND 34 • 

has been falsely implicated. The judge is there- -S. 297 —Charge t 


, Part I and 34. 41 C.W.N. 570. 

S. 297— Charge to Jury—Duty of Judge 


by very likely to misguide the jury into think- Charge under S. 304, Part II, read with S. 34, 
ing that unless they are satisfied that the case *-P • Code. * * 

is false, they should find the accused guilty. The S. 34, I.P. Code, deals with intention and 
i89uo before the jury is not whether the accused Part II of S. 304, I.P. Code, deals with know- 
are being falsely implicated but whether the ledge. The result is that in order to establish a 
prosecution has proved beyond reasonable doubt charge under S. 304, Part II read with S 34 
that the accused are guilty. ( Bartley and Sen, I.P. Code, there has to be a peculiar combina- 
JJ.) Mujjaffar Sheikh v. Emperor. 44 C.W.N. tion of knowledge and intention which would 
840. hardly arise in real life. Before a jury can pos- 
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sibly convict on such a charge, the matter must 
be thoroughly explained to them. The evidence 
bearing upon the intention on the one hand and 
the knowledge on the other must be carefully put 
before the jury. Otherwise their verdict cannot 
be upheld. (Cunliffe and Henderson, JJ.) Nan- 
da Mallik v. Emperor. 41 C.W.N. 575. 
-S. 297— Evidence—Case depending on cir¬ 
cumstantial evidence—Absence of motive. 

In a case depending on circumstantial evidence 
the question of motive is of great importance and 
it is the duty of the Judge to emphasise to the 
jury the absence of motive which is a circum¬ 
stance in favour of the accused. (Bartley and 
Sen JJ.) Upendra Nath Ghosh v. Emperor. 71 

C.L.J. 597. 

_S. 297— Evidence — Circumstantial evi¬ 
dence—Proper direction. 

In a case in which the guilt of the accused is 
sought to be established by circumstantial evi¬ 
dence, a theoretical discourse on what is circum¬ 
stantial evidence couched in language which would 
be unintelligible to a jury is quite worthless. The 
Tudge should tell the jury that if the circumstanc¬ 
es are capable of a reasonable interpretation, con¬ 
sistent with the innocence of the accused, then 
the accused are entitled to be acquitted even it 
the circumstances raise a strong suspicion against 
them. He should summarise the circumstances 
alleged against the accused and ask the jury to 
decide whether from those circumstances the only 
reasonable inference to be drawn is the guilt ot 
the accused and should tell them that if that is 
not the only reasonable inference, they should ac¬ 
quit the accused. (Bartley and Sen {£•> ^ujja- 
far Shelkh v. Emperor. 44 C.W.N. 840. 

__S 297— Trial under Ss. 363, 366 and 

'ifa.A _ Uncorroborated evidence of prosecutrix . 

In a trial under Ss. 363, 366 and 366-A, I.P. 
Code, the Judge should point out to the jury the 
risk of convicting upon the uncorroborated evi¬ 
dence of a prosecutrix. (Henderson and Khund- 
kar, JJ.) Kalu Mia v. Emperor. 44 C.W. 

N. ’ 622*. 

__s. 297— Two factions—Hard swearing on 

both sides. 

Per Cunliffe, /.—Where there is strong enmity 
on either side on the part of the two factions in 
a village and there are two diametrically opposed 
stories supported on oath by two sets of witness¬ 
es, the Judge ought to exercise the greatest pos¬ 
sible vigilance and the greatest possible care in 
assisting the jury. If he feels very strongly that 
the prosecution case is a true one. he ought to, 
as much as possible, conceal his feelings. But 
if he feels that there is something extremely sus¬ 
picious about the prosecution case, he ought to 
show his hand to the jury. He is not a mere 
judicial automaton—that is worse than useless— 
and waste of public time. (Cunliffe and Hender¬ 
son, JJ.) Madan Ti-lakdas v. Emperor. 169 
I.C. 306=9 R.C. 914=38 Cr.L.J. 767—41 
C.W.N. 508=A.I.R. 1937 Cal. 266. 

Misdirection. 

-S. 297 —Evidence of approver not corrobo¬ 
rated in material particulars—Jury not told that 
such testimony must be corroborated Conviction 

Sustainability . 


CR. P. CODE (1898), S. 297. ,;n 

Where in a trial by jury, the evidence of the 
approver is not corroborated in any material parti¬ 
cular bearing upon the implication of the accused 
in the crime, and the jury is not told that such 
evidence must be so corroborated, a conviction 
founded on such uncorroborated testimony cannot 
be sustained even if the verdict of the jury is un¬ 
animous. (Lakshmana Rao, J.) Kesava Reddi, 
In re. 1940 M.W.N. 940=52 L.W. 492 (1)= 
(1940) 2 M.L.J. 468 (2). 

—--Ss. 297 and 298 —Exclusion of relevant 

evidence of accused—Omission to stress tluit 
prosecution witnesses were interested. 

An improper exclusion of relevant evidence 
attempted to be let in on behalf of the accused 
and the failure on the part of Judge to lay stress 
on the fact that all the prosecution witnesses were 
interested would amount to misdirection. So also 
failure to put before the jury points which are 
favourable to the accused is a misdirection which 
vitiates the trial. (Pandrang Row, J.) Pateyya 
v. Emperor. 1940 M.W.N. 97. 

-S. 297 —Judge exhorting to fury that whole 

city and commercial world is watching their 
verdict—Propriety of. 

Where a Judge in his charge to the jury exhorts 
the jury as follows: “The whole of Karachi is 
watching you. The whole commercial world is 
watching you,” it amounts to introducing into the 
case extraneous consideration and amounts to a 
clear direction to the jury to convict. It can mean 
nothing else and does not leave the jury to come 
freely to their conclusions. In giving such a direc¬ 
tion to the jury, the Judge passes beyond the limits 
of wise guidance or advice, or that expression of 
opinion of fact, which the Code of Criminal Pro¬ 
cedure allows in the charge of a Judge to jury. 
(Davis, J.C., and Lobo, J.) Shewaram v. Em¬ 
peror. I.L.R. (1940) Kar. 249=184 I.C. 474= 
12 R.S. 107=41 Cr.L.J. 28=A.I.R. 1939 Sind 
209. 

-S. 297— Non-reference to minor matters. 

Where the entire evidence is summarized before 
the jurors by the Judge, in which all the main 
features of the case are exhaustively dealt with, 
non-reference to minor matters of detail does not 
amount to misdirection or non-direction. (Guha 
and Lethbridge, JJ.) Brinchipada v. Emperor. 
177 I.C. 929=11 R.C. 296=39 Cr.L.J. 964=67 
C.L.J. 45=A.I.R. 1938 Cal. 625. 

-S. 297 —Offence of murder—Stab wound 

penetrating abdominal wall—Judge asking jury to 
find accused guilty of murder if they found that 
he inflicted the wound. 

There was absolutely no evidence on the record 
to show that the accused when he inflicted stab 
wound had any intention other than the one which 
must normally be drawn in cases in which one man 
intentionally stabs aother with sufficient force to 
penetrate the abdominal walls. The Judge while 
charging the jury stated: “If you find that accus¬ 
ed was there and inflicted this stab wound you 
ought to find him guilty of murder” and did not 
raise a case before the jury which was not raised 

by the accused. .... « 

Held, that there was no misdirection in such 
charge. (Roberts, C.J. Baguley and Leach, JJ-) 
Emperor v. Nga E Pe. 164 I.C. 884=37 Cr.Lj. 
1050=9 R.R. 165=1936 Cr.C. 836=A.I.R. 1936 
Rang. 421 (F.B.). 
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-S. 297—Offence under S. 411, I. P. Code 

—Omission to tell jury that there should be dis¬ 
honest receipt or retention of stolen property— 
Effect. See Penal Code, S. 411. 71 M.L.J. 
536. 

-S. 297— Presumption—Credibility of wit¬ 


ness. 

It is a misdirection to tell the jury that a pre¬ 
sumption of truth attaches to the statement of a 
witness unless sufficient reason is shown for dis¬ 
believing him. They may disbelieve him for many 
reasons. ( Henderson and Khundkar, JJ .) Shaikh 
Tarkal v. Emperor. 43 C.W.N. 695. 

-S. 297 —Reception of inadmissible evidence 

—Introduction of inadmissible statement into 
record—If amounts to. 

Where when dealing with the second of the two 
statements made to the Police by the complainant, 
the Judge pointed out to the jury that 
it could only be used for the contradic¬ 
tion of the prosecution witness and for 
no other purpose, and the Judge himself 
made no reference for the purpose of 
elucidating the prosecution case to any statement 
except the first statement, the introduction of the 
second statement into the record does not amount 
to a reception of inadmissible evidence. ( Bartley 
and Rau, JJ.) Sk. Idris v. Emperor. 43 C.W.N. 
782. 

-S. 297— Test—Charge to be read as a 

whole. 

Before one can arrive at any opinion as to 
whether any particular passage in the summing up 
amounts to a misdirection or not, one must look 
at and consider the summing up in its entirety. 

(Costello and Nasim Ali, JJ.) Cyril Bertram 
Plucknett v. Emperor. I.L.R. (1939) ICal. 
187=184 I.C. 614=12 R.C. 251=43 C.W.N. 133 
=41 Cr.L.J. 59=A.I.R. 1939 Cal. 682. 

—--Ss. 297 and 298 —Omission to state 

evidence against each accused in respect of parti¬ 
cular counts. 

Though the Sessions Judge might ably and fully 
marshal the evidence as regards each' particular 
count or connected sets of counts, if he docs not 
state to the jury the evidence as against each of 
the accused in respect of each particular count, 
that amounts to a serious misdirection. ( Pand - 
rang Row, J.) Pateyya v. Emperor. 1940 M. 
W.N. 97. 

Non-direction. 

- S. 297 —Several offences — Girl’s testimony 

—Necessity of corroboration—Failure of Judge 
to direct Jury. 

In a trial for an offence under S. 366, I.P. 
Code, the Judge should point out to the jury that 
they are entitled, if they please to convict the 
accused upon the uncorroborated testimony of 

1 1 1 it is dangerous to do so in 

cases dealing with sexual offences such as rape, 
abduction and similar cases, etc., and that only in 
exceptional cases they should convict the accused 
upon the uncorroborated testimony of the girls. 
Failure to warn the jury about the danger of con¬ 
victing the accused on the girl’s evidence only 
amounts to a non-direction, which vitiates the 
trial. So also where the Judge fails to direct 
the jury as to whether there is any evidence cor¬ 
roborating the girl’s statement of the kind re¬ 
quired by law., i.e., evidence independent of her i 
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own statements, the trial is vitiated. A.I.R. 1934 
Cal. 7. Rel. on. (Lort Wiliams and Cunliffe, 
JJ.) Chamuddin Sardar v. Emperor. 160 I.C. 
1028=37 Cr.L.J. 359=8 R.C. 463=1936 Cr. 
C. 110=A . I. R . 1936 Cal. 18. 

-—S . 297 —Caution to jury with regard to 

accepting uncorroborated evidence of prosecutrix — 
Omission to deliver. 

\\ hen a charge is brought again-t a man by one 
of the opposite sex accusing him of having 
committed a sexual offence, the Judge, in charg¬ 
ing the jury, ought never to omit delivering a 
serious caution to the jury with regard to accept¬ 
ing the uncorroborated evidence of the woman. 

1 he Judge should tell the jury that they ought 
to scrutinize the uncorroborated evidence of a 
woman or girl with the greatest possible care as 
it is often dangerous that a man should be con¬ 
victed on such uncorroborated testimony. At the 
same time, the Judge may add a rider to the effect 
that nevertheless it after proper scrutiny and con¬ 
sidering the caution delivered by the Judge they 
are satisfied with the uncorroborated evidence, they 
may accept it. A Judge would be misdirecting 
the jury if he docs not give the necessary warn- 
ing as to the evidence of the prosecutrix. (Cun- 
/iffc and Henderson. JJ.) Sikanpar Mian z/. 
Emperor. 41 C.W.N. 641 = 1. L.R. (1937) 2 
Cal. 345=173 I.C. 881 = 10 R.C. 594=39 Cr 
L.J. 371=A . I.R. 1937 Cal. 321 

-—S. 297— Charge of cheating—Omission to 

explain necessary ingredients. 

In a case where the main charges are of cheat¬ 
ing it is the duty of the Judge to explain to the 
jury the necessary ingredients which the prose¬ 
cution must prove before the charges can be held 
established, for the criminal definition of cheating 
is not exactly what an ordinary layman in the 
ordinary use of the English language would 
understand by the term. Where cheating con¬ 
sists of false representations the difference be¬ 
tween a promise which is not intended to be kept 
at the time it is made and the promise which is 
intended to be kept at the time it is made 
hut is subsequently broken must be explained to 
the jury, for, in the latter case the offence would 
not necessarily be one coming under the legal de¬ 
finition of cheating. Failure to explain as afore¬ 
said amounts to misdirection. ( Blacker , J.) A.M, 
Mathews v. Emperor. 187 I.C. 456=12 R. 

L - 4 92—41 Cr.L.J. 482=A.I.R. 1940 Lah. 87. 

• ? * ? cxtia l offences—Evidence of pro - 

sec *! ri * Omission to give jury special caution . 

1 lie fact that the Judge’s charge to the jury’ did 
not contain the special caution that when a man 
is charged with a sexual offence it is dangerous 
to rely on the uncorroborated evidence of the 
prosecutrix, is not a ground for setting aside the 
conviction if the absence of such caution could 
not have affected the verdict of the jurv (Gttha 
and Lethbridge, JJ.) About Gafur KWlT 
Emperor. I.L.R. (1938) 1 Cal. 636=178 I.c! 

637—11 R.C. 383=40 Cr.L.J. 101—A I R 
1938 Cal. 658. ^ J 

— S. 297 Sexual offence—Uncorroborated 

\Ju CC °t Omission to give warning. 

When charges of a sexual criminal character 
are brought against an accused person in a 
criminal Court without corroborating evidence, it ’ 
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is always necessary for the Judge to warn the 
jury that whereas afier due and careful considera¬ 
tion they are entitled to accept the uncorroborated 
evidence of the woman, it is really not safe to do 
so, more especially when the person accused is 
the subject of dislike or enmity on the part of the 
woman herself. The want of caution on the part 
of the Judge vitiates in law to a considerable 
degree his charge to the jury, however good in 
other respects. ( Cunliffe and Henderson, JJ.) 
Sarat Chandra Chakravarty v. Emperor. 65 
C.L.J. 83=170 I.C. 519=38 Cr.L.J. 931=10 R. 
C. 151=A.I.R. 1937 Cal. 463 . 

•-S. 297— Omission to direct as to benefit of 

doubt. 

The omission on the part of the Judge to give 
direction to the jury that the accused is entitled 
to the benefit of a reasonable doubt amounts to 
non-direction. (Zia-ul-Hasan, J.) Wajid Husain 
v. Emperor. 1936 O.W.N. 201. 

Omission. 

—-S. 297 —Mandatory character of — Mis¬ 

direction—Omission to read sections and explain 
the law — Effect—If vitiates verdict of jury. 

S. 297, Cr. P. Code, is imperative, and under 
that section it is the clear duty of the Judge to 
explain what in law are the essential requisites 
of an offence and what must be proved to consti¬ 
tute that offence. A mere reading of the sections 
to the jury does not amount to an explanation of 
the law. Nor can the Judge rely on the fact that 
advocates on both sides had explained the law 
to the jury. The Judge must lay down the law 
by which the jury is to be guided. Where the 
Judge does not do this, it is an important non¬ 
direction to the jury or an omission to direct them 
on an important point and amounts to misdirec¬ 
tion. But S. 297 must be read with S. 537, Cr. P. 
Code, and if the omission to read and explain the 
relevant sections has not been such as to occasion 
a failure of justice, the High Court will not inter¬ 
fere with the verdict of the jury on that ground 
alone. (Wadia and Kania, JJ.) Jhina Soma v. 
Emperor. I.L.R. (1939) Bom. 648=185 I.C. 
382=12 R.B. 248=41 Cr.L.J. 176=41 Bom.L.R. 
965=A.I.R. 1939 Bom. 457. 

-S. 297— Misdirection—Charges of dacoity 

and of conspiracy to commit dacoity against 
several accused—Omission by Judge to deal with 
1 evidence against each accused on charge of 
dacoity. 

In a case where there is a general charge of 
conspiracy against a number of accused to com¬ 
mit dacoity and, at the same time, a charge against 
the accused for having committed a dacoity, it is 
most necessary that the Judge in summing up to 
the jury should distingish between what is evi¬ 
dence against each of the accused on the charge 
of conspiracy and what is evidence against each 
of the accused on the charge of having committed 
the dacoity. That is more than ever necessary 
where the main evidence against the accused or 
some of them is that of an approver. The failure 
to do so would amount to misdirection or non¬ 
direction. ( Derbyshire, C.J. and Panckndge, J.) 
Rezak Fakir v. Emperor. 42 C.W.N. 870. 
-S #< 297— Charge of kidnapping and abduc¬ 
tion—Jury finding accused not guilty of kidnap¬ 
ping and finding girl to be over 16 years Story 
*>f. Prosecution that girl was taken away for marrx- 


CR. P. CODE (1898), S. 297. ') 

age without her consent—Charge to jury not refer¬ 
ring to such intention — Effect. 

Accused was tried for offences of kidnapping 
and abduction. The jury found the accused ‘not 
guilty’ of the offence of kidnapping and thus found 
that the girl was not below 16 years of age. The 
story of the prosecution was that the girl was 
taken away by the accused for marriage. This 
fact was also admitted by accused. Of the two 
intentions specified in S. 366, Penal Code, for the 
offence of abduction, the question of taking the 
girl away for illicit intercourse did not arise in 
face of these facts. The question therefore was 
whether the girl was taken away by the accused 
for marriage without her consent. Not a word 
could be found in the charge to the jury by the 
Court to find out if there was such intention on 
the part of the accused. The accused was found 
guilty of the offence of abduction. 

Held, that the non-direction to the jury on one 
of such vital ingredients of S. 366, Penal Code, 
amounted to a serious misdirection and occasioned 
miscarriage of justice. ( Mohamad Noor and 
Rozuland, JJ.) Ra mesh war Singh v. Emperor. 
16 Pat. 413=1937 P.W.N. 596=170 I.C. 464=3 
B.R. 734=38 Cr.L.J. 919=10 R.P. 128=18 Pat. 
L.T. 607=A.I.R. 1937 Pat. 440. 


-S. 297— Charge of theft—Only evidence, 

that of a receiver of stolen property—Failure to 
point out the unsafety of relying on such evidence. 

Where in a case of theft, the only evidence con¬ 
necting the accused with the offence was that of 
a receiver of stolen property, the Sessions Judge 
in his charge to the jury referred to the evidence 
and also to the fact that the witness was in all 
probability a receiver of stolen property. It was 
held that the failure to point out with sufficient 
force, the unsafety of relying on such evidence, 
which is very little different from that of an ac¬ 
complice evidence, amounted to a misdirection. 
(Horwill, J.) Kalli Kora van. In re. 1938 M. 
W.N. 96=47 L.W. 158=175 I.C. 416=10 R.M. 
774=1938 M.Cr.C. 78=39 Cr.L.J. 580=A.I.R. 
1938 Mad. 464=(1938) 1 M.L.J. 234. 

-S. 297— Omission to caution jury against 

evidence admitted under S. 33, Evidence Act. 

The omission by the Judge to caution the jury 
against the evidence of a witness brought on 
record of the Sessions trial under S. 33 of the 
Evidence Act that the witness was not cross- 
examined before the committing Magistrate, does 
not amount to misdirection, when the defence had 
an opportunity of cross-examining that witness in 
the committing Magistrate’s Court but they did 
not avail themselves of it. ( Henderson and 
Khundkar, JJ.) Nitai Koley v. Emperor. I.L. 
R. (1939) 1 Cal. 337. 

-S. 297 —Offence of dacoity resting on 

identification—Omission to point out shortcomings 


In evidence. . . 

In a case of dacoity where the guilt of tne 
iccused depends entirely upon identification, it is 
jssential for the trial judge to point out to the 
urors in his address the shortcomings of the 
irosecution witnesses, as also the evidence upon 
vhich the prosecution relies. Where the Judge n 
>nly fails to do so but wrongly asserts that tne 
witnesses who identified the accused co 
io mistakes at the time of their I den -* 
liere is a serious misdirection. (Nanavutty, J./, 
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Behari v. Emperor. 161 I.C. 408=8 R.O. 326 
c=1936 O.L.R. 174=1936 O.W.N. 349=A.I. 
R. 1936 Oudh 223. 

--S. 297— Omission to warn jury against 

irrelevant evidence—Reference to inadmissible 
documents. 

Where the Judge in his charge to jury, omits 
to remind the jury that the statement attributed 
to individual accused is not evidence against the 
other accused in the event of the jury finding that 
individual guilty and the Judge repeatedly states 
the case for prosecution and the arguments in 
support of it without clearly pointing to the jury, 
those facts of it which are not supported by evid¬ 
ence or which depend merely upon glosses upon 
evidence; and states that one of the accused is 
suffering from venereal disease, when there is no 
evidence to that effect; and while referring to 
certain anonymous petitions tells the jury that 
evidence given on oath is of much greater value 
than statements made by unknown persons in the 
anonymous petition when there is nothing to show 
that the statements were made, instead of telling 
them that the evidence which was improperly ad¬ 
mitted in evidence, is of no value and directing 
them to reject it as irrelevant, and where he refers 
to the contents of documents which are inadmis¬ 
sible and irrelevant, all these amount to misdirec¬ 
tions and non-directions. ( Lort Williams and 
Nasim Ali, JJ.) Benoyendra Chandra Pandey 
v. Emperor. 63 Cal. 929=64 C.L.J. 154=161 
I.C. 74=37 Cr.L.J. 394=8 R.C. 472=40 C.W. 
N. 432=1936 Cr.C. 145=A. I. R. 1936 Cal. 73. 

Proper direction. 

--—S. 297— Testimony of approver—Judge 

cautioning jury of danger of basing conviction 
upon—Absence of corroboration — Conviction—If 
bad. 

Where a Sessions Judge expressly warns the 
jury and cautions them of the danger of con¬ 
victing the accused on the uncorroborated testi¬ 
mony of an accomplice, it cannot be said that 
there was any error in the Judge’s charge to the 
jury, and the conviction of the accused cannot be 
set aside for the simple reason that there is no 
independent corroboration of the accomplice’s 
tsstimony. ( Grille, J.C. and Niyogi, A.J.C..) 
James Dowdall v. Emperor. 31 N.L.R. (Supp.) 
215=162 I.C. 430=8 R.N. 262=37 Cr.L.J. 607= 
1936 Cr.C. 605=A.I.R. 1936 Nag. 103. 

— - -Ss. 297 and 298— Charge to Jury — Confes¬ 

sion—Judge directing jury as to admissibility—If 
vitiates trial. 

Where a Judge directs the jury to decide whe¬ 
ther certain confessions are admissible in evidence 
or not, he commits an error in law. But unless 
there is consequent failure of justice, the trial is 
not vitiated. ( Cunliffe and Henderson, JJ.) 
Bhakta Bhusan Pramanik v. Emperor. 63 
Cal. 1089=162 I.C. 636=8 R.C. 618=37 Cr. 
L.J. 676=63 C.L.J. 142=40 C.W.N. 668= 
1936 Cr.C. 380=A.I.R. 1936 Cal. 227. 

■ Ss. 297 and 298— Charge to jury—Duty 
of Judge—Charge to jury in form of judgment 
and giving conclusions and opinions as definite 
facts—Essentials of offence charged not explain¬ 
ed — Strong bias against defence and in favour of 
prosecution—Disputed evidence not submitted to 
jury in detail — Effect. 


CR. P. CODE (1898); S. 297. 

In a trial by jury the Judge summed up the 
evidence to the jury in a form which was nothing 
less than a judgment, and throughout gave his 
conclusions and opinions as definite facts. There 
was no attempt to explain any law to the jury and 
to explain what constituted the offence charged. 
At the end of the charge the Judge did only lip- 
service to the duties, which had been enjoined 
on him. The whole charge was vitiated by a 
strong bias against the defence evidence and 
strong bias in favour of the prosecution evidence. 
The disputed evidence was not submitted to the 
jury in detail, nor was it left to it to consider 
whether they should believe the defence evidence 
or not. The whole evidence was very dubious 
and full of discrepancies: 

Held, that the charge was very defective and 
was delivered in a manner in which no charge to 
a jury should ever be delivered. (Grille and 
Gruer, JJ.) Haji Fatteh Mohammad v. 
Emperor. I.L.R. 1937 Nag. 123=168 I.C. 741 
=9 R.N. 264=38 Cr.L.J. 589=A.I.R. 1937 Nag. 
110 . 

-Ss. 297 and 298 —Charge to jury—Duty 

of Judge—Necessity to deal separately with evi¬ 
dence against each acuuscd. 

A Judge in his charge to the jury should deal 
with the evidence against each of the accused 
person separately. The omission to do so is a 
very serious defect. (Pandr ang Row, J .), 
Nachappa Goundan v. Emperor. 1937 M.W.N. 
737 (2). 

-Ss. 297 and 298 — Duty of Judge — 

Charge under Ss. 147, 148 and 302, Indian Penal 
Code—Common intention specified in charge as 
being to assault and not to kill—Omission of 
Judge to frame alternative charges under S. 304, 
326 or 325. or to explain Ss. 34 and 149, Indian 
Penal Code—Omission to place evidence of each 
accused separately — Misdirection—Effect on trial. 

In a trial on a charge under Ss. 147 and 148 
and S. 302, I. P. Code, where the common object 
specified in the charges is not to kill, but merely 
to assault, and yet the accused persons are 
charged with the substantive offence of murder 
under S. 302, I. P. Code, it is the duty of the 
Judge to frame alternative charges under S. 304, 
326 or 325, I. P. Code, and to explain to the 
jury that it is open to them to convict for one or 
other of these lesser offences. He should tell the 
jury clearly that even if they believed that the 
accused had jointly killed the deceased still it 
would bo open to them to convict not under S. 
302, but merely under S. 304 or even under 
S. 326 or S. 325, if they considered that the 
necessary intention or knowledge to constitute 
the offence of murder, has not been establish¬ 
ed on the part of the accused. Further, when 
the case is that death was due to the effect of 
all the injuries inflicted by all the accused 
combined, and there is no proof or allegation 
that any individual accused inflicted any fatal 
injury, a conviction under S. 302, I. P. Code, 
can be had by the application of S. 34 or S. 149, 

I. P. Code. The judge in such a case should 
explain to the jury these two sections and point 
out the convictions to be proved before the 
sections could bo applied, vie., that it must be 
shown that the offence was committed by the ac¬ 
cused in furtherance of the common intention of 
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all, more especially when there is nothing at all 
in the charge from which the jury can appre¬ 
ciate this vital fact, when the judge fails or 
omits to do this, or to consider and place be¬ 
fore the jury the evidence against each indivi¬ 
dual accused separately before the jury, it must 
be held that there are serious misdirections and 
non-directions which have possibly prejudiced 
the accused, and the verdict cannot be upheld. 
Tho jury might be misled into thinking that it 
is their duty to convict all the accused under S. 
302, or to acquit all. Such misdirection and 
non-direction vitiates the trial and conviction. 
(Fazl AU and Meredith, JJ.) Judagi Gope v. 
Emperor. 189 I.C. 426 = 6 B.R. 805=41 Cr.L.J. 
738 = 13 R. P. 121 = 1940 P. W. N. 379 = 21 
Pat.L.T. 349 = A.I.R. 1940 Pat. 417. 

-Ss. 297 and 298—Duty of Judge— 

Charge under S. 411—Interval between commis¬ 
sion of offence and finding of property with ac¬ 
cused—Duty of Judge to direct jury to consider 
interval—Presumption under S. 114, Ill. (a), Evi¬ 
dence Act—When justified. See Evidence Act, 
S. 114, 111. (A). 1938 M.W.N. 215. 

- Ss. 297 and 298 — Duty of Judge — 

Differences between statements of witnesses in 
committing Court and statements in Sessions 
Court—Direction to jury to treat them lightly 
on ground that committing Magistrate is only 
concerned with inquiry and not with making 
detailed record of evidence — Propriety. 

A committing Magistrate is not holding a 
trial but only an inquiry leading up to a trial, 
but the fact remains that ho is recording evi¬ 
dence as much as a Sessions Judge himself, and 
it is his duty to record the evidence fully in 
order that the accused may have ample notice of 
tho matter with which he is charged and of the 
evidence by which the prosecutor seeks to proye 
tho case. It is not therefore proper for the 
Sessions Judge in his charge to the jury to in¬ 
vite them to treat very lightly any differences 
between the statements before the Sessions Court 
and the statements before the Court of the 
committing Magistrate on the ground that com¬ 
mitting Magistrates are only concerned with mak¬ 
ing inquiries leading up to the trial before the 
Sessions Court and are not concerned with 
making a detailed record of the statements of 
the witnesses. ( Noor and Howland, JJ.) Yusuf 
Mia v. Emperor. 178 I.C. 934 = 11 R.P. 312= 

6 BR. 185 = 40 Cr.L.J. 147=20 P.L.T. 51 = 1938 

P.W.N. 727=A.I.R. 1938 Pat. 579. 

-Ss. 297 and 298— Duty of Judge — 

Omission of Judge in charge to deal separately 
with each accused and to place evidence affect¬ 
ing each accused in proper manner — Effect — 
Verdict—Interference on appeal. 

It is not in every case in which the charge 

of the Sessions Judge to the jury is open to 

criticism in matters of detail that the High 
Court would interfere in appeal. Language may 
be used too broadly or not happy in its expres¬ 
sion. The essential point for consideration is 
whether the case against the accused has fairly 
been brought to their nobice which may appro¬ 
priately guide tliem in deciding whether the 
accused is guilty or innocent. When there are 
several accused, it is in the first degree essential 
both that the jury should be asked for a separate 
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finding regarding each accused and that the parti¬ 
culars of the evidence affecting each accused 
should be placed in a manner which may enable 
the jury to distinguish the cases of accused as 
against whom the evidence is not of the same 
degree of cogency. Where the Judge omits to 
do this, the charge to the jury cannot be said 
to meet the necessary requirements of justice, 
and the High Court will interfere in appeal and 
set aside tho verdict. ( Noor and Howland, JJ.) 
Yusuf Mia v. Emperor. 178 I.C. 934=11 R.P. 
312 = 5 B.R. 185 = 40 Cr.L.J. 147=20 P.L.T. 51 = 
1938 P.W.N. 727=A.I.R. 1938 Pat. 579. 

--Ss. 297 and 298— Duty of Judge- 

Statement to police — Omission of names of ac¬ 
cused \n—Effect of — Judge's duty in charging 
jury—Judge merely citing observations from old 
decision—Propriety of. 

The giving of advice to the jury to treat 
all kinds of statements to the police as of one 
level of unreliability should be deprecated. If 
it is the prosecution case that tho police-officer’s 
notes in any particular instance are unreliable, 
that should be brought out in the course of the 
evidence of the particular officer or dt may ap¬ 
pear on the face of the facts themselves. What 
the witnesses according to the notes have actually 
said should be brought on record. Only by 
reference to them can it be understood what is 
really meant by the answers elicited from the 
witnesses or the police-officer in cross-examina¬ 
tion. Whether a discrepancy or omission is 
effective to contradict a witness in any particu¬ 
lar case depends on tho nature of the fact in 
question as well as tho fullness with which the 
statement has been recorded. An omission may 
amount to contradiction if the matter omitted 
is one which the witness would be expected to 
mention and the police-officer to make a note in 
the ordinary course. Every detail is not expected 
to bo noted, but the names of the accused per¬ 
sons are among the most important of such mat¬ 
ter wliich any police-officer who knows his work 
would not fail to take down from the lips of 
the witness. The jury must be properly directed 
in dealing with an omission of this kind. Their 
attention should be drawn to the distinction be¬ 
tween important and immaterial omissions and 
they must be invited to apply it. The Judge’s 
duty is not properly discharged by merely citing 
certann observations about the unreliability of 
statements recorded by police contained in an 
old decision given very many years ago with 
reference to methods of investigation then pre¬ 
vailing in another province. ( Noor and How¬ 
land, JJ.) Yusuf Mia v. Emperor. 178 I.C. 934 
=11 R.P. 312 = 5 B.R. 185=40 Cr.L.J. 147=20 
P. L. T. 51 = 1938 P. W. N. 727=A. I. R. 1938 
Pat. 579. 

-Ss. 297 and 298—Duty of Judge— 

Charge under S. 366-A — Age of girl — Proof of 
girl being below eight—Necessity—Duty of 
Judge to emphasise in charge to jury. See 
Penal Code, S. 366-A. 1939 P.W.N. 598. 

-Ss. 297 and 298— Non-direction — Charge 

of sexual offence—Duty of Judge to warn jury 
of danger of conviction on uncorroborated evi¬ 
dence of girl—Failure to draw attention of jury 
to improbability of abduction in case of tmmora 
girl — Effect. 
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In tho class of cases, commonly referred as 
sexual cases, e.g., charges falling under Ss. 360 
366-A, 376, etc., it is essential that the Judge in 
his charge to the jury specially warn tho jury 
of the danger of convicting upon the uncorrobo¬ 
rated testimony of the woman or girl concerned. 
It is true that there is no rule requiring 
corroboration, but it is extremely dangerous in 
this class of cases to act solely on the woman's 
evidence. When the evidence of tho woman con¬ 
cerned is a mass of contradictions such a cjisc 
is eminently one in which the jury should be warn¬ 
ed most emphatically. When the Judge gives 
no warning of any kind to tho jury and does not 
deal with tho question of corroboration, and 
when further tho Judge does not tell the jury 
that if the girl was immoral or of loose charac¬ 
ter, it would make tho story of abduction and 
deceit less probable, such failure amounts to 
non-direction which vitiates the trial. When 
tho Judge further tells the jury that her general 
moral character was of no consequence, that is 
likely to mislead the jury, especially when there 
are statements in tho charge about tho girl being 
of loose morals. (Harries, C.J. and Meredith, 
J.) Sachinder Rai v. Emperor. 18 Pat. 698 = 
184 I.C. 354 = 6 B.R. 41 = 12 R.P. 238= (1939) 
P.W.N. 598 = 41 Cr.L.J. 1 = 20 P.L.T. 898 = A.I.R. 
1939 Pat. 536. 

———Ss. 297 and 298— Summing up—Object of 
—Propriety of the charge to jury — Test. 

The object of the summing up under S. 297, Cr. 
P. Code, is to place before the jury the facts and 
circumstances of the case both for and against 
the prosecution so as to help in arriving at a 
right decision on the points which arise for their 
consideration. It is unnecessary to refer to every 
bit of evidence on both sides and failure to refer 
to all the suggestions made by the defence would 
not amount to non-direction. S. 298 (2) permits 
the Judge to indicate his estimate of the evidence. 
The principal test to be applied to a charge is 
whether or not the Judge directed the attention 
of the jury to the essential points and the charge 
read as a whole is sound. (Niyogi, /.) Bapu 
Rao v. Emperor. 190 I.C. 283=1940 N.L.J. 264 
crA.I.R. 1940 Nag. 221. 

-S. 298 —Duty of Judge under—Absence of 

evidence to go before jury—Duty to direct verdict 
of not guilty. 

Under S. 298, Cr. P. Code, it is the duty of the 
Judge to decide all questions of law arising in the 
course of the trial. In every case there is a preli¬ 
minary question, which is one of law, namely, 
whether there is any evidence on which the jury 
could properly find the question for the partv 
on whom the onus of proof lies. If there is no 
evidence to go before the jury on which they can 
be properly directed to give a verdict, it is the 
duty of the Judge to take action under S. 298 and 
to ask the jury to return a verdict of not guilty. 

It is enough that there is some evidence. A scin¬ 
tilla of evidence clearly would not justify the 
Judge in leaving the case to the jury. There must 
be evidence on which they might reasonably and 
properly conclude the fact to be established. It 
is the duty of a Judge to make out a case for the 
accused on which he thinks that a verdict of not 
guilty may be properly returned, though the case 
has not been suggested by or on behalf of the 
accused. (Venkataramana, Rao, J.) Emperor v . 

Q,. D .—170 
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Labbai Kutti. 180 I.C. 605=11 R.M. 732=40 
Cr.L.J. 437=1938 M.Cr.C. 212=1938 M.W.N. 

1 582=A.I.R. 1939 Mad. 190. 

—-—— S. 298— Duty of Judge — Confession — Ad¬ 
missibility and voluntariness of—/unction of 
Judge and jury—Jury directed not to consider 
voluntariness or otherwise of confession admitted 
by Judge —// misdirection. 

It is the function of the Judge to decide, 
whether there is prima facie evidence for admit¬ 
ting the confession. That is a question of law to 
be decided by him. When the confession has 
been admitted by the Judge it is the function of 
the jury to consider its credibility and weight, and 
in so doing the jury are at liberty to consider all 
the circumstances of the case, including those 
already proved before the Judge and to give the 
evidence such credibility as they think it deserves. 
The jury may, within their province, determine 
that the confession is untrue, or is not entitled to 
weight, as being not voluntarily made. To tell 
the jury that it was no part of their duty to con¬ 
sider whether the confession was made volun¬ 
tarily or not is an error of law and a misdirec¬ 
tion. (Derbyshire, C.J. Costello and M. C. Chose , 
JJ.) Badan Alt v. Emperor. 63 Cal. 833=165 
I.C. 127 = 37 Cr.L.J. 1084=9 R.C. 343=40 C. 
W.N. 794=66 C.L.J. 406. 

-S. 298— Duty of Judge — Omission to state 

evidence in favour of accused—Omission to ex¬ 
press his opinion on evidence — Propriety—Charge 
of theft of ordinary articles—Omission to stress 
on unidentifiable nature of properties — Misdirec¬ 
tion. 

It is not at all proper for a Judge to make any 
omission in stating the evidence in favour of the 
accused in his charge to the jury. The charge 
should not be a colourless charge. In cases 
where it is necessary in the interests of justice 
and in order to assist the jury in arriving at a 
just and true verdict, the Judge must express his 
opinion on the evidence, making it at the same 
time very clear that the jury is not bound by his 
opinion. He should not say anything which is not 
supported by the record which goes against the 
prisoner, and he should not omit to say anything 
which is in the record which goes in his favour. 
Disregard of this duty is a misdirection which 
seriously prejudices the accused. Again in the 
case articles which are alleged to be stolen, and 
which are of the ordinary kind found in many 
houses, and hence not unidentifiable by ordinary 
persons the Judge must lay sufficient stress on the 
comparatively unidentifiable nature of the proper¬ 
ties and he should also warn the jury of the 
danger of accepting the evidence of identification. 

If he omits to do this that is a clear misdirection, 
and makes the charge to the jury one not in accor¬ 
dance with law. (Pandrang Row, J.) Subba 
Valayan V. Emperor. 1937 M.W.N. 552. 

—— S. 298— Duty of Judge—Omissions in the 

evidence of witnesses before Police or committing 
Magistrate—Duty of Judge to draw attention of 
jury or to make observations upon — Principles. 

If the defence in a sessions trial relies upon 
certain omissions made by witnesses either before 
the police or before the Magistrate, the best course 
tor the bessions Judge is to draw the attention of 
the jury to those alleged omissions, and then if. 
m the opinion of the Judge, the omissions are of 
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no consequence, it would be quite open to him to 
place them before the jury and then leave them 
to consider whether those omissions are of such 
consequence as to discredit the testimony of the 
witnesses in the Sessions Court. General observa¬ 
tions devoid of facts are likely at some occasions 
to create an impression in the mind of the jury 
that every omission in every case is of no conse¬ 
quence whatsoever. (Noor and Varma, JJ.) 
Bulak Gope v. Emperor. 178 I.C. 354=5 B.R. 
88=1938 P.W.N. 696=11 R.P. 248=40 Cr.L.J. 
34=A.I.R. 1938 Pat. 575. 

-S. 298 (2) —Expression of opinion on facts 

—Duty of Judge. 

Though S. 298 (2), Cr. P. Code, authorizes the 
Judge to express to the jury his opinion upon any 
question of fact in the course of summing up, if 
he thinks proper, it is an established rule that the 
Judge should at the same time give the Jury to 
understand that they are not bound by his opinion 
and should form an independent opinion of their 
own on questions of fact. ( Zia-ul-Hasan, J.) 
Wajid Husain v. Emperor. 1936 O.W.N. 201. 

--S. 298 (2)— Expression of opinion on facts 

—Judge’s right. 

It is the duty of the Judge to help the jury to 
come to a right conclusion and for this purpose 
he is entitled to express his opinion on the evi¬ 
dence. Where he qualifies his observations with 
the remarks that they the members of the jury, 
are the sole Judge of the facts and are not bound 
by any opinion on the facts expressed by him, it 
cannot be said that there is any misdirection or 
that the summing up is not fair. ( Srivasiava - 
J.) Satdeo v. Emperor. 11 Luck. 687=159 I.C. 
919=37 Cr.L.J. 182=8 R.O. 225=1936 O.W.N. 
28=1936 O.L.R. 18=1936 Cr.C. 282=A.I.R. 
1936 Oudh 164. 

-S. 298— Misdirection—Judge expressing 

his opinion strongly. 

The Judge not only may but should let his 
opinion on the evidence appear, provided that he 
leaves the decision fairly to the jury and does not 
take it out of their hands. There is no misdirec¬ 
tion if the Judge leaves every point of any impor¬ 
tance to the jury, although his charge is for a 
conviction and his presentation of the defence evi¬ 
dence is at times coloured by the strong opirnon he 
has formed. (Guha and Lethbridge, JJ.) Abdul 
Gafar Kotwal v. Emperor. I.L.R. (1938) 1 
Cal. 636=178 I.C. 637=11 R.C. 383=40 Cr.L.J. 
101=A.I.R. 1938 Cal. 658. 

-S. 298 —Offence of abduction — Uncorrobo¬ 
rated evidence of abducted woman—Mere direc¬ 
tion that her evidence should be received with 
caution—If sufficient. 

In a case of abduction, the Judge told the jury 
that the evidence of the abducted woman should 
be received with caution though not necessarily 
with distrust. This is all the direction he gave 
to the jury upon the important question whether 
the woman’s evidence ought to be accepted with¬ 
out corroboration, whether there was corrobo¬ 
ration what kind of corroboration it was and 
whether it was, as is necessary, corroboration with 
regard to the offence itself and which implicates 

the accused. . „ , 

Held, that the conviction could not be allowed 
to stand. ( Derbyshire, C.J. and Lort IVtlltains, 
/.)| .Taser Pramanik v. Emperor. 190 I.C. 150 
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=44 C.W.N. 835=71 C.L.J. 59fc=A.I.R. 1940 
Cal. 391. 

—--S. 298— Offence of rape—Uncorroborated 

evidence of prosecutrix—Proper direction to jury 
— Prosecutrix, if an accomplice. ' 

Per Bartley, J. —In a case of rape, the jury 
should be warned that it is unsafe to convict on 
the uncorroborated testimony of a prosecutrix, but 
that they might still do so, if satisfied that she 
was telling the truth. There is no presumption 
of law which differentiates the evidence of the 
complainant in a rape case from that of the com¬ 
plainant in the case of any other offence. There 
can be no assumption, in the absence of evidence, 
that she is an accomplice. 

Per Sen, J. —It cannot be laid down that in 
every case of rape the Judge must direct the jury 
that they should not convict the accused on the 
testimony of the prosecutrix unless it is corrobo¬ 
rated in material particulars to the same extent 
as is required in the case of an accomplice’s evi¬ 
dence. Even if it be the English rule or practice 
that every prosecutrix in a rape case should be 
treated as if she were an accomplice, it is not 
desirable to import it without qualification in India 
where the manners, customs and mode of life of 
women are very different from those of women 
in England. (Bartley and Sen, JJ.) Harendra 
Prasad Bacchi v. Emperor. I.L.R. (1940) 2 
Cal. 180=44 C.W.N. 830=A.I.R. 1940 Cal. 461. 

-Ss. 298 and 299— Confession — Admissi¬ 
bility—Duty of Judge to decide—Confession ad¬ 
mitted — Jury—If can consider voluntariness or 
otherwise of such confession. 

When the prosecution seek to put a confession 
into evidence it is the duty of the Judge to decide 
whether that evidence is admissible or not. When 
once it has been let into evidence and put before 
the jury, it is for them to say whether it is true 
or not, and in so doing the jury are not debarred 
from considering whether the confession which 
has been placed before them was voluntary. 

(Cunliffe and Henderson, JJ.) Bhakta Bhusan 
Pramanik v. Emperor. 63 Cal. 1089=162 I.C. 
636=8 R.C. 618=37 Cr.L.J. 676=63 C.L.J. 142 
=1936 Cr. C. 380=40 C.W.N. 668=A.I.R. 1936 
Cal. 227. 

-Ss. 298 and 299 —Scope—Charge under 

S. 307, I. P. Code, read with S. 149— Absence of 
direction to convict of minor offence if jury were 
so minded—Verdiet of acquittal—Conviction by 

Judge under S. 323, I. P. Code — Legality — Cr. P • 
Code, S. 307. 

In a trial by jury on a charge under S. 307,1. P. 
Code, read with S. 149, I. P. Code, the Sessions 
Judge did not explain to the jury that if the facts 
constituted in their opinion any offence less grave 
than the one charged they should return a verdict 
of guilty of such minor offence The jury returned 
a unanimous verdict of not guilty and the Judge 
agreed with the verdict, but convicted ana sen¬ 
tenced them of the offence of hurt under S. 323, 

I. P. Code. . . 

Held, that under S. 299, Cr. P. Code, the jury 
alone had .the power to determine the question or 
fact as to whether the accused were guilty^* 
the offence under S. 307 or under S. 323; ana 
the jury having acquitted the accused under b. JU, 
and the Judge having omitted to charge the J ry 
under S. 323, I. P. Code, the conviction of the 

4,- ? — if < > 
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accused by the Judge under S. 323, was ultra vires 
and unsustainable. If however, after such a 
direction as to S. 323, I. P. Code, the jury's verdict 
had been one of not guilty under S. 323, I. P. 
Code, and the Judge unable to accept it, the proper 
course would be to refer the case to the High 
Court under S. 307, Cr. P. Code. (Niyogi, A.J. 
C.) Ganc.abishan v. Emperor. 167 I.C. 748= 
9 R.N. 206=38 Cr.L.J. 442=19 N.L.J. 18. 
-Ss. 298 (2) and 299— Expression of opi¬ 
nion on facts—Duty of Judge. 

A trial Judge is entitled to express his opinion 
to a jury freely and emphatically when it seems 
to him to be necessary to do so, provided that he 
warns the jury that his opinion is in no way bind¬ 
ing upon them and that it is the jury's opinion on 
facts of the case alone which matters. (Beasley, 
C.J. and King, J.) Ratnasabapathi Gounoan 
v. Public Prosecutor. 59 Mad. 904=164 I.C. 
243=9 R.M. 99=37 Cr.L.J. 909=44 L.W. 155= 
1936 M.W.N. 459=1936 M.Cr.C. 232=1936 Cr. 
C. 635=A.I.R. 1936 Mad. 516=71 M.L.J. 231. 

-S. 299, Ill. (a)— -Charge of murder—Duty 

of Judge to explain distinction between murder 
and culpable homicide. 

An accused person who stabs another in the 
abdomen with sufficient force to penetrate the 
abdominal walls must undoubtedly be held to have 
intended to cause injury sufficient in the ordinary 
course of nature to cause death. Where there is 
absolutely no evidence of any kind on the record 
upon which a jury could reasonably come to the 
conclusion that the accused had any intention other 
than the ordinary one deducible from such an act, 
and no defence is put forward that the offence 
might be culpable homicide merely and not murder 
and the only defence set up is that he came on 
the scene after the occurrence, it is no part of 
the duty of the Judge to explain to the jury the 
law of culpable homicide and the omission to do 
so does not amount to a misdirection. (Roberts, 
C.J., Baguley and Leach, JJ.) Emperor v. E Pe. 
14 Rang. 716=164 I.C. 884=9 R.R. 165=37 Cr. 
L.J. 1050=1936 Cr.C. 836=A.I.R. 1936 Rang. 
421 (F.B.). 

--S. 303— Accused charged with abduction 

and kidnapping—Separate verdict on each charge 
—If should be taken. 

In a case where an accused person is charged 
with both kidnapping and abduction, it is essential 
to take a separate verdict on each charge. If this 
is not done, it may become a mere matter of specu¬ 
lation what the decision of the jury really was. 
(Bartley and Henderson, JJ.) Nanda Ghosh v. 
Emperor. 182 I.C. 322=12 R.C. 40=40 Cr.L.J. 
649=A.I.R. 1939 Cal. 321. 

-S. 303—Duty of Judge to specifically ask 

jury about their finding as to age of girl in a 
charge under S. 366, I. P. C. See Penal Code, 
S. 366. 1936 C. 675. 

-S. 303 —Questioning Jury—Duty of Judge 

— Trial of offence under S'. 489 -B, I. P. Code — 
Verdict of jury that accused uttered forged notes 
—No opinion expressed as to guilty knowledge 
of accused. 

Where in a trial under S. 489-B, I. P. Code, for 
uttering forged notes, the jury only expressed 
their opinion about the fact of the notes having 
been uttered by the accused being proved, but did 
not express any opinion as to whether the accused 1 


knew or had reason to believe that the notes were 
forged, the verdict of the jury is inconclusive and 
incomplete. The judge ought not to stop merely 
at recording such verdict, but should under S. 303, 
Cr. P. Code, ascertain from the jury their opinion 
as to whether the said notes had been uttered with 
the knowledge of their being forged. Such a 
verdict cannot be treated as one of guilty and a 
conviction based on it is liable to be set aside. 
(Srivastava, J.) Satdeo v. Emperor. 11 Luck. 
687=159 I.C. 919=37 Cr.L.J. 182=8 R.O. 225= 
1936 O.W.N. 28=1936 O.L.R. 18 = 1936 Cr. C. 
282=A.I.R. 1936 Oudh 164. 

-S. 306 —Duty of Judge—Verdict of jury 

inconsistent and against general trend of Judge’s 
charge—Acceptance of verdict by Judge — Reasons 
for acceptance—Necessity to state. 

Where the verdict of the jury is in accordance 
with the general trend of the charge of the Judge, 
there may be no need for the Judge to give any 
reason for accepting the verdict. But where the 
verdict of the jury is not only inconsistent in 
itself in view of the evidence, but is also clearly 
against the trend of the Judge’s charge, the Judge 
owes a duty not only to the appellate Court but 
also to his own judicial conscience to state some 
reason or other for accepting the verdict. His 
failure to give reasons makes it impossible for the 
appellate Court to regard such acceptance as a 
judicial act. (Pandrang Roza, J.) Nachappa 
Goundan v. Emperor. 1937 M.W.N. 737 (2). 

-S. 307 —Acquittal by jury — Reference — 

Competency'§ 

Where a case entirely depends on the statement 
of an approver and two retracted confessions 
which are non-incriminating confessions and the 
jury hold that evidence is not sufficiently corrobo¬ 
rated and hence give a verdict of not guilty, a Ses¬ 
sions Judge has ordinarily no right to put up to 
High Court a report on such a pure question of 
fact, the jury being regarded ac the masters of 
facts. (Cunliffe and H endersott, J J .) Emperor z-j 
Gostho Sardar. 165 I.C. 438=37 Cr.L J. 1149= 

9 R.C. 400=1936 Cr.C. 670=A.I.R. 1936 Cal. 
407. 

-— S. 307 —Acquittal by jury—Reference by 

Sessions Judge disagreeing with verdict — Compe¬ 
tency. 

If persons are put on trial before juries and 
acquitted, the decisions of the jury on questions 
of fact should always be accepted unless the \er- 
dict of acquittal is demonstrably shown to have 
been arrived at perversely. A reference by the 
Sessions Judge who disagrees with the verdict of 
the majority in such a case cannot be accepted 
unless it is shown unmistakably that the jury fail¬ 
ed in their duty in considering the evidence 
brought before them properly. When there is 
nothing in the case to suggest that the majority 
verdict of acquittal is either perverse or unreason¬ 
able, there is no justification for the reference. 
(Cunliffe and Henderson, JJ.) Emperor v. Sher- 
ali Badyakar 169 I.C. 342=9 R.C. 926=38 Cr. 
L.J. 758=63 C.L.J. 140. 

— -S. 307— Acquittal by jury—Reference to 

High Court—Duty of Judges. 

Judges must convince appellate Courts with 
extreme particularity in cases of references with 
regard to acquittals than in cases of reference 
with regard to convictions. (Cunliffe and Hender - 
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son,JJ.) Emperor v. Gostho Sardar. 165 I.C 
438=37 Cr.LJ. 1149=9 R.C. 400=1936 Cr.C. 
670=A.I.R. 1936 Cal. 407. 

S. 307—Applicability—Charge under S. 307, 
I. P. Code, read with S. 149—Acquittal by jury— 
Conviction by Judge under S. 323, I.P. Code.— 
Absence of direction in charge to jury as to S- 393, 

I. P. Code—Legality of conviction—Procedure. 

Cr. P Code, Ss. 298 and 299. 19 N.L J. 18. 

-S. 307 —Consideration of submitted case — 

If final on all questions of fact—Verdict of jury. 

(Per Stone, C.J. and Grille, J .)—The verdict of 
the jury cannot be regarded as final on all ques¬ 
tions of fact, whether for or against the accused, 
in a reference under S. 307. 

(Per Bose,J .)—When a tribunal (the jury) has 
been invested with exclusive jurisdiction to deter¬ 
mine certain matters, and when it does its duty 
strictly in accordance with law, its conclusions 
cannot be brushed aside simply because another 
authority not invested with jurisdiction to enter 
into the facts comes to another conclusion. 
Hence, the verdict of the jury is to be regarded as 
final on all questions of fact, whether for or 
against the accused, in a reference under S. 307, Cr* 
P. Code provided it is understood that S. 423 (2) 
permits the High Court to alter or reverse a ver¬ 
dict which it considers to be perverse. (Stone, C. 

J. , Grille and Bose, JJ.) Dattatraya Sadashiv v. 
Emperor. I.L.R. (1940) Nag. 394=186 I.C. 402 
=12 R N. 204=41 Cr.L.J. 289=A.I.R. 1940 Nag 
17 (F B ). 

-S. 307 —Consideration of submitted case — 

Jury's verdict on facts — Interference—If and 
when justified. 

(Per Stone, C.J. and Grille, J .)—High Court 
can interfere when the verdict of jury on facts is 
one which reasonable, sensible or prudent men 
could conceivably reach, if it takes a different 
view of the evidence. It can interfere when the 
verdict of the jury is perverse but it ought not 
to do so unless it is perverse. 

(Per Bose, J .)—High Court can interfere when 
the verdict of jury on facts is one which reason¬ 
able, sensible or prudent men could conceivably 
reach if it takes a different view of evidence. But 
not only ought it not to do so when the verdict is 
not perverse but it has no power to do so under 
the law. (Stone, C J., Grille and Bose, JJ.) Dat¬ 
tatraya Sadashiv v. Emperor. I.L.R. (1940) 
Nag. 394=186 I.C. 402=12 R.N. 204=41 Cr.L.J. 
289=A.I.R. 1940 Nag 17 (F.B.). 

-S. 307 (3) —Duty of High Court. 

S. 307 (3), Cr. P. Code, imposes upon the High 
Court in the clearest terms the duty of consider¬ 
ing the entire evidence and of giving due weight 
to opinions of both the judge and jury. (M. C. 
Ghose and Khundkar , JJ.) Emperor v. Maja 
Khan. 66 C.L.J. 500. 

-S. 307 —Duty of the High Court — Disagree¬ 
ment with the unanimous verdict of the Jury — 
Exercise of powers — Considerations. 

In disagreeing with the unanimous verdict of 
the Jury, the High Court has to consider whether 
the Jurors were entirely unreasonable in the con¬ 
clusion arrived at by them or whether it was im¬ 
possible for the Jurors to say that the guilt of the 
accused had been proved. The High Court does 
not exe rcise the power vested under S. 307, Cr. P. 
Code, in setting aside the verdict of the Jury, 


unless it is perverse or patently wrong and is con¬ 
vinced that in giving effect to the same it would 
not meet the ends of justice. (Guho and Leth¬ 
bridge. JJ.) Emperor v. Nibaresh Mondal. 174 
I.C. 803=39 Cr.L.J. 479=10 R.C. 726=66 C.L.J, 
351=A.I.R. 1938 Cal. 295. 

S. 307—Interference with verdict of jury— 
Pozvers—Scope and extent of. 

In cases where there has been a verdict of not 
guilty, it is the practice not to reverse the verdict 
unless it is perverse or manifestly wrong. On the 
other hand, where the jury has returned a verdict 
of guilty, the matter stands in a different footing. 
Having regard to the language of S. 307, Cr. P. 
Code, and to the duty which is enjoined on the 
High Court and to the powers conferred upon the 
High Court, it cannot be held that, so long as the 
verdict is not perverse or palpably erroneous the 
High Court must act against its own judgment 
and convict a person in respect to whose guilt it 
entertains grave doubts. It is the clear duty of 
the High Court in the interests of justice to re¬ 
verse the verdict of a jury when it considers that 
the prosecution has failed to establish the charge 
and the verdict of the jury is not sustainable upon 
the evidence. (Collister and Bajpai, JJ.) Emperor 
v. Bansi. I.L.R. (1938) All. 483=1938 A.L.J. 
282=175 I.C. 130=1938 A.W.R. (H.C.) 217= 
1938 A. Cr C 20=10 R A 645=39 Cr.L.J. 559= 
1938 A.L.R. 381=A.I.R. 1938 All. 227. 

-S. 307— Jury returning verdict of guilty — 

Judge thinking case doubtful—Jurisdiction to 
make reference. 

The Sessions Judge has jurisdiction to make a 
reference to the High Court under S. 307, Cr. P., 
Code, in a case where the jury returns a verdict 
of guilty and the Judge is not certain in his own 
mind of the absolute innocence of the accused and 
the complete falsity of the complaint and is of 
opinion that the case is doubtful. (Sulaiman, C.J . 
and Niamafullah, J.) Maujia v. Emperor. I.L. 

R. (1937) All. 419=167 I.C. 802=9 R.A. 578=38 
CrL.J 465=1936 A W.R. 1284=1937 A.Cr.C. 
11=1937 A.L.J. 43=1937 A.L.R. 250=A.I.R. 
1937 All. 195. 

-S. 307— Powers of reference under — Case 

triable with aid of assessors—Judge agreeing with 
verdict of jury — Reference—Competency. 

A Sessions Judge has no power under S. 307, 
Cr. P. Code, to refer to the High Court a case in 
respect of offences triable with the aid of asses¬ 
sors; nor has he any power to refer to the High 
Court the case of any one in regard to whom he 
is in agreement with the verdict of the jury. 

( Burn and Stodart , JJ ) Bojji Reddi, In re. 177 
I.C. 288=39 Cr.L.J. 864 (1)=1938 M.W.N. 581 
=11 R.M. 304 (1)=1938 M.Cr.C. 181=47 L.W. 
740=A.I.R. 1938 Mad. 686=(1938) 1 M.L.J: 
871. 

- S.307 — Reference against verdict of acquit¬ 
tal—Questions of fact — Practice. 

A reference on pure questions of fact against a 
verdict of acquittal by the jury, would not be 
accepted by the High Court. Such references on 
pure facts are in reality nothing more or less than 
appeals by the Crown. (Cunliffe and 
JJ.) Emperor v. Monibala Dassi. 41 C.W.w. 

-S. 307—Reference under— Duty of Judge- 

Power of High Court in revision to direct Judge 
to make reference. 
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The duty of deciding whether the verdict of 
the jury shall be accepted or not lies upon the 
Judge who presides at the trial and upon him 
alone. If he decides that he ought not to make 
a reference, there is an end of the matter. The 
High Court has no power in its revisional juris¬ 
diction to direct the Judge to make a reference. 
41 C.L.J. 320, Diss. from. (Henderson and 
Biswas, JJ.) Afsar Shaikh v. Emperor. I L.R. 
(1937) 2 Cal. 694=171 I.C. 320=10 R C. 263= 
38 Cr.L.J. 1075=41 C.W.N. 1020=A.I.R. 1937 
Cal. 540. 

-S. 307 —Reference under — Grounds. 

Power of making references should be spar¬ 
ingly used. Reliance must be placed upon the 
decisions of the juries and they must not be 
disturbed unless it can be shown beyond a per 
adventure that a perverse verdict has been 
arrived at. Where, therefore the only ground for 
making reference was that the “giving effect to 
the verdict of the majority of the jury will lead 
to the anomalous result of letting off the princi¬ 
pal offender who evaded a regular trial for a 
pretty long time ever since the alleged occur¬ 
rence,” it is quite insufficient and the application 
should be rejected. (Cunliffe and Heuderson, 
JJ.) Empf.ror v. Abul Hossain Sikdar. 166 
I.C. 286=9 R C. 490 (2)=38 Cr.L J. 174(2) = 
1936 Cr.C. 685=A.I.R. 1936 Cal. 451. 

-S. 307 —Reference under—Duty of Judge — 

Power of High Court to direct. 

The Legislature has made the Sessions Judge 
the sole Judge to decide whether a reference 
should be made in a case. The decision whether 
a reference should or should not be made depends 
upon the extent of disagreement which the Judge 
alone can feel. There is no power in the High 
Court in a case in which the Judge has not 
thought fit to refer a case to the High Court 
under S. 307, Cr. P. Code, to direct him to do so. 

(Mohamad Noor and Rowland, JJ.) Rameshwar 
Singh v. Emperor. 16 Pat. 413=18 Pat.L.T. 607 
=1937 P.W.N. 596=170 I.C. 464=3 B.R. 734= 
38 Cr.L.J. 919=10 R.P. 128=A.I.R. 1937 Pat. 

440. 


-S. 307 —Reference wider—Grounds for — 

Duty of Judge. 

Though on the one hand reference should not 
be made in every case in which the Judge finds 
himself in disagreement with the jury, on the 
other, the power of reference is not confined to 
those cases only in which in the opinion of the 
Judge the verdict of the jury is entirely perverse. 
No hard and fast rule can be laid down. The 
Judge must apply his mind and decide whether 
ends of justice demand a reference. 
(Mohamad Noor and Rowland, JJ.) Rameshwar 
Singh v. Emperor. 16 Pat 413=18 Pat L T 607 
= 1937 P.W.N 596=170 I.C. 464=3 B.R 734= 
38 Cr.L.J. 919=10 R.P. 128=A.I.R. 1937 Pat 
440; 

-S. 307 —Reference under—Powers of High 

Court. 

As a matter of practice, High Court will not 
set aside the unanimous verdict of the jury unless 
it is perverse or patently wrong. The discre¬ 
tionary powers of the High Court are however 
really untrammelled under S. 307, Cr. P. Code, 
and it can exercise all the powers of an appellate 
Court and the whole case is open to it (verdict of 
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jury held perverse). (Gruer and Bose, JJ.) 
Dattu JJeoman v. Emperor. 167 I.C 241 = 
9 R N. 170=38 Cr L.J. 355=A I R. 1937 Nag. 

“ S. 307 —Reference under-Power of High 
Court to direct re-trial. 

The High Court has power on a reference 
under S. 304 Cr. P Code, to directa retrial. 
[liCQiOHOfit, CJ. and 11 ussoodezu, J .) Empkror v. 
Mahomed Adam Chohan. 167 I C 43 = 9 R B 

Cr * J 327=38 Bom.L R. 1186=A.I.R. 
1937 Bom. 60. 

-—S. 307 —Reference under— When may be 
made. 

Under S. 307, Cr. P. Code, a Judge is required 
to refer a case to the High Court w hen he dis¬ 
agrees with the verdict of the jury, and aho is 
clearly of opinion that the ends of justice require 
that a reference should be made. The Judge may 
disagree, and yet not think it necessary to express 
disagreement The Judge may think that the 
jury s appreciation of the evidence is wrong, and 

still hold that it is not perverse or unreasonable 
and the High Court is, therefore, not likely to in¬ 
terfere. In such a case he is bound under S. 306 
to give judgment according to the verdict 
{Henderson and Biswas, JJ.) Afsar Shaikh p 
Emperor. I L.R. (1937) 2 Cal. 694 = 171 I C* 
320=10 R.C. 263 = 31 Cr.L.J 1075=41 C W n' 
1020=A.I.R. 1937 Cal. 540. 

-S. 307— Reference under—When to be 

made—Interests of justice—Whole case if open 

before High Court on reference—Powers of Hiah 
Court. y 

? efo o e ^ ak i ns a refere H ce . to the High Court 

under S. 307, Cr. P. Code, it is not necessary that 
the Judge must be satisfied that the verdict of the 
jury is perverse. It is sufficient if he should be 
clearly of opinion that the reference is necessary 
in the interests of justice. But when once a refer¬ 
ence is made the whole case is opened before the 
High Court, and the latter can exercise any of its 
appellate powers, and in doing so, the High Court 
should consider the entire evidence and give due 
weight to the opinion of the Sessions Judge and 
the jury. ( Grille and Gruer. JJ.) Sakhawat v 
Emperor. I L.R. (1937) Nag. 277=167 IC 

61—9 R.N. 163=38 Cr.L.J. 330=19 NLI 
320=A.I.R. 1937 Nag. 50. N.1, J. 


“7- f' 307 —Reference under—Whole case, if 

opened up. ’ J 

(Per Stone C.J and Grille, J .)-The whole 
case is opened up when a reference is made so as 
to enable the High Court to reach independent 
conclusions of its own on the evidence. The sub¬ 
mission marks the transition stage. 

(Per Bose. J.)— The High Court must decide, in 
the first instance, whether the verdict is perverse 
or not and the whole case is opened up to the ex¬ 
tent that it is necessary to enable it to reach such 
a conclusion but it cannot reach its own decision 
on the facts unless and until it comes to the con¬ 
clusion that the verdict was perverse or that it 
otherwtse militates against the provisions of 
b. 423 (?). (Stone, CJ. Grille and Bose, JJ ) 
Uattatraya Sadashiv v. Emperor. I L R (194nS 
Nag. 394=186 I.C. 402=12 R.N. 204=41 Cr L T 
289=A.I.R. 1940 Nag. 17 (F.B ). Lr.^.j. 

r , f? 7 -"Scope—Case tried by Assistant 

Judge partly by jury and partly with assessors— 


2 7 x 5 


QUINQUENNIAL DIGEST, 1936—1940 


3716 


CR. P. CODE (1898), S. 307. . 

Latter appealable to Sessions Judge—Reference 
to High Court—If to compromise whole case or 
of only part tried by jury. 

It cannot be laid down as an absolute rule that 
in a sessions case tried partly with the aid of 
assessors and partly by jury, the reference to the 
High Court under S. 307, Cr. P. Code, must be 
confined to that part only which was tried by 
jury; and a reference of the whole case cannot be 
regarded as incompetent cases tried by an 
Assistant Sessions Judge in which the part tried 
with the aid of assessors is appealable to the 
Court of session should, if possible, be referred 
to the High Court in their entirety if an impos¬ 
sible position is to be avoided in dealing with 
references under S. 304. ( Khoja Mohammad 
Noor and Dhavle , JJ.) Emperor v. Haria Dhobi. 
172 I.C. 780=4 B.R. 165=39 Cr.L.J. 156=10 
RP 346=1937 P.W.N. 868=18 Pat.L.T. 857= 
A.I.R. 1937 Pat. 662. 

__S. 307 (3)— Scope—Power of High Court 

to go into evidence. , c 

The High Court, in a reference under S. 30/, 
Cr. P. Code, is entitled to go into the evidence 
irrespective of whether there was any misdirec¬ 
tion or misunderstanding of the law or not; the 
powers of the High Court in a reference under 

e 307 are not limited by S. 423 (2), Cr. F. Code. 
(Varma and Meredith , JJ.) Emperor v. Dullu 
Kuer 6 B.R. 465 = 187 I C. 387=12 R P. 613= 
41Cr.L.J. 457=1940 P.W.N. 466=A.I.R. 1940 

Pat 513. 

__S. 307 (2)—Trial where jury acted as 

jurors and assessors—Reference—Proper pro- 

C *Where the accused is tried in respect of differ¬ 
ent offences with the help of a jury acting both as 
assessors and jurors, if the Sessions Judge wishes 
to make a reference under S. 30/ (2), L.r. r. 

Code, he can do so only after he records an 
order of acquittal or conviction in respect of the 
offence tried with the help of the jury as assessors 
If he does not do so the reference is technically 
wrong. When Sub-S. (2) of S. 307 refers to 
acquittal or conviction on ‘any of the charges on 
which such accused has been tried/ it means, any 
of the charges on which the accused has been 
tried by jury. (Collister and Draund, JJ.) Em¬ 
peror v. Ganga Ram. I.L.R. ( 1940 ) All. 365— 
lis I.C. 767=13 R.A. 74=41 Cr.LJ. 676=1940 
ACr.C. 55=1940 A.L.J. 155=1940 A.W.R. 
(H.C.) 187=A.I.R. 1940 All. 260. 

_S. 307 (3)— Word "opinions”—Scope and 

meaning of. ... 

The word ‘verdict’ is not confined to the ulti¬ 
mate conclusion of guilty or not guilty but may 
embrace other things as well. The sense in which 
it is used in S. 423 (2) relates to the final deci¬ 
sion of the majority and it does not embrace the 
opinion of the minority. But the word opinions 
in S. 307 (3) is wider than the word verdict m 
S. 423 (2), and it includes not only the final deci¬ 
sion of the majority [the sense in which it is used 
in S. 423 (2)1, but also the opinion of the minor¬ 
ity, and where reasons are disclosed, the reasons 
given whether by an individual juryman, or by a 
part of the jury, or by the whole, {gtone, LJ., 
Grille and Bose, JJ.) ^Ttatraya Sadash^ v. 

Emperor. I.L.R. (1940) T N T a ^3 94 7-} 18 ® 
402=12 R.N. 204=41 Cr.L.J. 289=A.I.R. 1940 

Nag. 17 (F.B.). 


CR. P. CODE (1898), S. 310. 


——Ss. 307 and 423 (2) —Consideration of sub¬ 
mitted case—What the Court does — S. 423 (2) if 
comes into play. 

(Per Stone, CJ. and Grille, J.) —The Court to 
which the case is submitted is not hearing an 
appeal though it has powers of an appellate 
Court. There is, nothing to appeal from. There 
has been no judgment passed. There has been no 
verdict accepted. There has been no judgment 
based on that verdict. The Court, on the hearing 
of a submitted case, is free to acquit or convict 
without its being necessary to alter or reverse 
any verdict. It cannot however acquit or convict 
without considering the jury's opinion. It has to 
give that opinion, in its proper form unaltered 
and unrevei sed, proper weight, but it can leave an 
opinion which it accepted would amount to a 
verdict of acquittal completely untouched and 
still convict and vice versa. As it is not concern¬ 
ed with the alteration or reversal of a verdict 
(which alteration or reversal is not a necessary 
step before it can proceed to its conclusion) 
S. 423 (2) does not come into play. 

(Per Bose, J.) —The verdict of the jury re¬ 
mains its verdict even when the matter is before 
the High Court and notwithstanding the fact that 
it has not been accepted by Sessions Judge. 
There is nothing in the Code which states or 
sugge c ts that the verdict springs into existence as 
a verdict only when it is accepted by the Sessions 
Judge and that until then it is only a pious ex¬ 
pression of opinion on the part of the jury. 
(Stone, C.J., Grille and Bose, JJ.) Dattatraya 
Sadashiv v. Emperor. I.L.R. (1940) Nag. 394= 
186 I.C 402=12 R.N. 204=41 Cr.L.J. 289=A.I. 
R. 1940 Nag. 17 (F.B.). 

-S. 309 —Sentence on each charge—Duty of 

Magistrate to pass. 

Under S. 309, Cr. P. Code, the Judge is bound 
to pass a sentence on each of the charges of 
which the accused is found by him to be guilty. 
Hence where he has convicted accused under 
Ss. 302, 304 (1) and 324, Penal Code, his refusal 
to prescribe the punishments under Ss. 304, Part 
(1) and 324, I- P. Code, is illegal. ( Almond , J.C. 
and Mir Ahmad * J.) Mian Gul v. Emperor. 
182 I.C. 572=40 Cr.L.J. 686=12 R. Pesh. 5= 
A.I.R. 1939 Pesh. 23. 


-S. 309 (2) — Contents of Judgment. 

In a trial with assessors it is the duty of the 
presiding Judge to ascertain the opinion of the 
assessors after summing up the evidence to them 
if he thinks it necessary, and then to deliver a 
judgment. That judgment must conform to the 
provisions of S. 367, Cr. P. Code, and must 
cordingly contain the reasons for the Judges 
decision. The section is not complied with if the 
Judge merely states that he agrees with the 
opinion of the assessors. (Derbyshire, C.J • ana 
Panckridge, J.) Nirmal Kumar Bhoumik 
Emperor. 177 I.C. 29=11 R.C. 209=39 Cr. 
LJ. 835=42 C.W.N. 896=A.I.R. 1938 Cal* 

551. 

-S. 310 —Charge based on previous convic¬ 
tion—Proper evidences—Necessity for. 

Before an accused can be questioned about prc 
vioiis convictions, there must be evidence t?a 
admissible upon the record which shows that ne 
has committed these previous offences aw> 
which he is examined by the Coart ; 
admissible evidence as to previous convicu 
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must fall cither within S. 511, Cr. P. Code, or 
S. 54, Evidence Act. (Davis, J.C. and Lobo, J.) 
Ghouse Baksh v. Emperor. I.L.R. (1939) Kar, 
677=183 I C. 219=40 Cr.L.J. 770=12 R.S. 49= 
A.I.R. 1939 Sind 203. 

S. 310 — Procedure—Recital of previous 


convictions—Proper course. 

In a case where it is intended to prove previous 
convictions for the purpose of enhanced punish¬ 
ment the trial is in effect divided into two parts: 
firstly the trial for the subsequent offence and 
the opinion of the assessors thereon, and secondly, 
if the accused be convicted of that subsequent 
offence there is what amounts to a trial on the 
charge of previous convictions on account of 
which the accused is liable to receive enhanced 
punishment. The second part of the trial of 
course may be very short, but it is nevertheless 
to be kept as something apart and separate from 
the first part of the trial in the sense that it shall 
not be allowed to influence the assessors or jurors 
in their opinion as to the guilt of the accused of 
the subsequent offence for which the accused is 
at first t 9 be tried. If the statement of the accus¬ 
ed relating to the previous convictions and the 
subsequent offence is treated as a whole and read 
out at one time to the accused this procedure is 
clearly contrary to the provisions of S. 310. Cr. P. 
Code, and though it is true that under S. 221 (7). 
Cr. P. Code, the charge must contain details of 
the previous convictions which it is intended to 
prove for the purpose of enhanced punishment, 
that section must be read subject to S. 310. Cr. P. 
Code, and the accused must not be prejudiced in 
his trial for the subsequent offence by a recital of 
his previous convictions. (Davis, J.C. and Lobo, 
/.) Ghouse Baksh v Emperor. I.L.R. (1939) 
Kar. 677=183 I.C. 219=40 Cr.L.J. 770=12 R. 
S. 49=A.I.R. 1939 Sind 203. 


—-—- S. 310— Scope — Accused being member of 
criminal tribe—Evidence as to—When to be given 
—First information referring to accused as mem¬ 
ber of criminal tribe read out to jury be foie ver¬ 
dict Evidence let in to prove that accused was 
entered 1 n criminal tribe register—Effect of. 

The fact that an accused is a registered member 
of a criminal tribe under the Criminal Tribes Act 
ts, like a previous conviction, a matter from 
which bad character can be inferred and which 
may affect the sentence. It should be treated in 
the same way as a previous conviction, and should 
not be disclosed to the jury until after their 
verdict, lest their minds should be prejudiced. 
The accused must have the full protection which 
the Jaw as enacted in S. 310, Cr. P. Code, and 
S- 54 of • e Evidence Act, is intended to provide. 
Where, in the course of a trial, the first inform¬ 
ation report is read out to the jury, without tak¬ 
ing care to exclude the portion thereof which 
refers to the accused as “a member of the Crimi¬ 
nal Tribes Act, ’ and the prosecution, is allowed 
to examine a police clerk to prove that the accus¬ 
ed was entered in the criminal tribes register, the 
procedure is open to grave objection. ( Rowland 
/.) Mosaheb Dome v. Emperor. 183 I.C. 660= 
5 B.R 978=1939 P.W.N. 627=12 R.P. 177=40 
Cr.L.J. 833 (2)=20 P.L.T. 879=A.I.R. 1940 
Pat. 14. 

- S. 315 (2)—Applicability—Choosing of jury 

—Procedure of making deficiency. See Cr. P. 


CR. P. CODE (1898), S. 326. 

Code, Ss. 276, Proviso 2, 278 and 315. A.I.R. 1939 
Sind 209. 

S. Z26—Apt>licability—Objection to juror in 
course of trial—Discharge of jury—Selection of 
another juror by lot without objection by accused 

— Objection to constitution in appeal—Competency 
—Absence of prejudice to accused—Verdict—If 
can be interfered with. 

A trial was taken up before a certain jury. The 
accused having objected to a certain juror in the 
course of the trial, the Judge discharged the jury, 
summoned another jury, selected certain jurors 
by lot and then proceeded with the trial. One of 
the jurors was discharged because he said he had 
heard something about the case. Another juror 
was then selected by lot to fill up the vacancy. 
The accused never objected to any of the jurors, 
but contended in appeal from his conviction that 
instead of summoning gentlemen living in the 
locality, the Judge should have drawn lots from 
the total number of jurymen under S. 326, Cr. 
P. Code. 

Held, that S. 326 did not apply at all to the case, 
and that the jury empanelled had no jurisdiction 
to try the case ; and in the absence of prejudice 
to the accused the verdict of the jury could not 
be interfered with. (Cunliffe and Henderson 
JJ.) Fukta Bibi v. Emperor. 67 C.L.J 215= 
40 C.W.N. 1411. J 

— Ss. 326 and 327— Scope — Requisite number 
of assessors not present—Trial -with assessor 
included in list but not summoned — Legality. 

Where the requisite number of assessors was 
not present, the Court asked another man who 
was present in the Court to serve as an assessor 
to make up the number. This person’s name was 
included in the list of assessors and jurors but he 
was not summoned for any case on that date. 

Held, that the trial was not illegal. (Necessity 
for following strictly the provisions regarding 
choosing of assessors explained by Mohamad 

IVioor, J) (Mohammad Noor and Varma JJ > 
Emperor v. Ramsidh Rai. 176 I.C. 530=39 Cr 
E-J 7 25—10 R P. 79=4 B.R. 724=1938 P W N 
559=A.I.R. 1938 Pat. 352. ' ’ 

— Ss. 326 and 327— Scope—Requisite number 
of assessors summoned not present in Court— 
—Judge summoning person present in Court— 
Fetter s name on list of persons qualified— 
Choosing of latter and those previously summon- 
e p d er a)ld P resen * os assessors—If illegal or impro- 

™r^ 26 °j the ST R Code is not mandatory, it 
only lays down the procedure ‘ordinarily’ to be 

followed. S. 327 gives the Court an emergency 
power to cause jurors or assessors to be sum¬ 
moned when such direction is found to be 
necessary. Where a case came up for trial it 
was found that only three of the assessors sum¬ 
moned in accordance with S. 326 were present 
There was, however, present in Court another 
gentleman whose name was on the list of persons 
qualified to serve as assessors, and the judge 
caused a summons to be served on him The 
judge then chose as assessors the three persons 
previously summoned and the fourth gentleman 

summoned on the date of the trial 

Held, that there was nothing illegal and that 
since the fourth assessor s name was on the list 
of assessors, the assessors could not be said to 
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have not properly constituted. ( Rowland and 
Madan.JJ.) Ram Babu Jadavt/. Emperor. 173 
I.C. 418=4 B.R. 266=10 R.P. 402=39 Cr.L.J. 
302=1937 P.W.N. 1001=18 Pat.L.T. 964=A..I. 

R. 1938 Pat. 60. 

-S. 337 —Acceptance of pardon—Inference 

from circumstances. 

It is nowhere laid down in Cr. P. Code that the 
acceptance of a pardon should be in writing or 
that it should be expressed in any other manner. 
It is to be gathered from the circumstances. The 
very fact that the accused appeared before the 
various Magistrates in the capacity of a witness, 
and not that of an accused person, is a clear 
indication of the fact that he had accepted the 
pardon tendered to him. ( Monroe and Dm 
Mahamed, JJ.) Emperor v. Amar Singh. I.L. 
r (T939) Lah. 38=181 I.C- 509=11 R.L. 855 = 
40 CrL.J. 543=40 P.LR. 758 (2)=A I.R. 1938 
Lah. 796. 

--S. 337 (1)— District Magistrate—If inclu¬ 
des Additional District Magistrate. 

The District Magistrate referred to in S. 337 

(1) , Cr. P. Code, includes an Additional District 
Magistrate upon whom the ordinary powers of a 
District Magistrate have been conferred under 

S. 10 (2), Cr. P. Code. An Additional District 
Magistrate is, therefore, empowered to tender a 
pardon to an accused without the sanction of the 
District Magistrate. 16 L. 594, dissented from. 
(Monroe and Din Mahomed, JJ.) Emperor v. 
Amar Singh. I.L R. (1939) Lah. 38=181 I.C 
509=11 R.L. 855=40 Cr.L.J. 543=40 P.L.R. 758 

(2) =A.I.R. 1938 Lah. 796. 

-S. 337 (2)— Object. . . 

The Legislature in the interests of justice 
requires that an approver, where the case is com¬ 
mitted, whatever statements he may have made in 
the Court of the committing Magistrate, should 
be examined as a witness in the Sessions trial. 
With the exception of evidence admitted under 

S. 288, it is upon evidence led in the Sessions 
Court that the guilt or innocence of the accused 
is determined and it is in the Sessions Court the 
approver has his duty to perform. (Weston and 
Tyabji, JJ.) Emperor v. Shahdino Dhanipatro. 
189 I.C. 452=13 R.S 30=41 Cr.L.J. 747=A.I. 
R. 1940 Sind 114. 

_S. 337— Pardon — Forfeiture of — Condi- 

iions—Approver denying all knowledge before 
committing Magistrate due to threats by co¬ 
accused but disclosing all facts before Sessions 
Court—If forfeits pardon 

Where an approver after accepting pardon 
under S 337 denies all knowledge of facts before 
the committing Magistrate on account of the 
threats and influences of the co : accused with 
whom he was placed in the same prison cell, and 
‘ after being separated from the co-accused makes 
a full and true disclosure of facts relating to the 
offence before the Sessions Court, it cannot be 
said that the accused has forfeited his pardon. 
When the evidence given by the approver m the 
Sessions Court is in accordance with the condi¬ 
tions of his pardon and is evidence U P°” which 
reliance may very well be placed, then the fact 
that in the committing Magistrate s Court the 
approver gave false evidence cannot necessarily 
be taken to be non-compliance with the conditions 

-pf pardon. (Weston and Tyabji, JJ.) Emperor 
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**. Shahdino Dhanipatro. 189 I.C. 452=13 R. 
S. 30=41 Cr.L.J. 747=A.I.R. 1940 Sind 114. 

-S. 337—Power to tender pardon under— 

Special Magistrate under Bengal Act XU of 1932 
—Competency to tender pardon. See Bengal 

Suppression of Terrorist Outrages Act, Ss. 24 
AND 25. A.I.R. 1936 Cal. 356 (F.B.). 

-S. 337— Scope — Availability, if confined to 

trials concerning graver offences. 

S. 337 is available for obtaining the evidence of 
approvers not in all trials but only as regards 
trials concerning some graver offences. ( Derby¬ 
shire, C.J., Mukerji, Panckridge, M.C. Ghose and 
Bartley, JJ.) Harihar Sinha v. Emperor. I.L. 

R. (1937) 1 Cal. 711 = 163 I.C. 9=37 Cr.L.J. 
758=8 R.C. 698=40 C.W.N. 876=63 C.L.J.307 
= 1936 Cr.C. 583=A.I.R. 1936 Cal. 356 (F.B.). 

-S. 337 (2)— Scope and effect of — Accused 

—Tender of pardon- Effect of—Duty of prosecu¬ 
tion to examine approver in Sessions Court even 
when he denies all knowledge of facts. 

When an accused after accepting pardon denies 
all knowledge of facts before the committing 
Magistrate and the case is committed to Sessions 
Court, the pardon cannot be forfeited before the 
accused is examined in the Sessions Court. Once 
a pardon is tendered and accepted, S. 337 (2) 
renders it obligatory for the prosecution to exa¬ 
mine the approver both in the committing Magis¬ 
trate’s Court and in the Sessions Court should 
the case be committed. Failure of the prosecu¬ 
tion to examine the approver in the Sessions 
Court vitiates the trial. (Weston and Tyabji, 
JJ.) Emperor v. Shahdino Dhanipatro. 189 
I.C. 452=13 R.S. 30=41 Cr.L.J. 747=A.I.R. 
1940 Sind 114. 

-S. 337—Special Magistrate under Bengal 

Suppression of Terrorist Outrages Act—Power 
to tender pardon under S. 337. See Bengal Sup¬ 
pression of Terrorists Outrages .Act, Ss. 24 and 
25. A I.R. 1936 Cal. 356 (F.B.). 

-S. 337— Tender of pardon—Facts to be 

taken note of by Magistrate. 

All that an officer who can grant pardon under 

S. 337 of the Cr. P. Code has to see is whether on 
the information at his disposal there is a prirna 
facie case against the person to whom the pardon 
is going to be tendered for an offence which is 
exclusively triable by a Court of Session. If 
that is so he is competent to grant a pardon. No 
searching inquiry is called forth in this matter at 
that stage. As soon as a Magistrate is informed 
that the offence is one which according to the in¬ 
vestigating authority is exclusively triable by the 
Court of Session, then his duty is to record the 
statement after granting pardon to the person put 
before him. ( Rachhpal Singh, J.) Bhola Nath 
v. Emperor. I.L.R. (1939) All. 736=184 I.C. 
191=40 Cr.L.J. 856=12 R.A. 189=1939 AW. 
R. (H.C.) 464=1939 A. Cr.C. 98=1939 A.L.J. 
785=A I.R. 1939 All. 567. 

-Ss. 337 and 494 —Scope and applicability— 

Tender of pardon to and acceptance by some of 
the accused—Subsequent withdrawal of prosecu¬ 
tion against them under S. 494— Trial of 
accused before Magistrate empowered under •>. ou 

— Validity. .. , .- „ 

S. 337 of the Cr. P. Code deals with the action 

of a judicial, and S. 494 with that of an executive 

officer. S. 494 says nothing about pardons at an. 
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The whole procedure and the various consequ¬ 
ences under S. 494 differ from those under S. 337. 
If the manner in which the tender of pardon is 
made, follows in substance the method prescribed 
by S. 337, then the section must apply. Minor and 
immaterial irregularities or variations cannot be 
taken to affect the operation of the section. The 
special machinery provided under S. 337 has a 
peculiar feature in that, the pardon under that 
section is tendered as a judicial act and under 
the special precautions, rules and consequences 
which the statute sets out. One consequence, 
perhaps the most important, is that when a 
Magistrate has tendered the pardon the trial 
must not be by another Magistrate even though 
he is vested under S. 30 of the Code to try such 
an offence, but by the High Court or Sessions 
Court. Where certain accused were charged 
with offences which came within the offences 
mentioned in S. 337, Cr. P. Code, and a condi¬ 
tional pardon was tendered to and accepted by 
one of the accused and where subsequently the 
prosecution applied under S. 494, Cr. P. Code, 
and got the withdrawal of the case as against 
that accused and he gave evidence as against the 
rest in the trial before a special Magistrate, to 
whom the case had been transferred and who was 
empowered under S. 30 to try the offences, it was 
held that what was done came substantially within 
S. 337 and hence the trial by the special Magis¬ 
trate was without jurisdiction. ( Lord Wright .) 
Faqir Singh v. Emperor. 65 I.A 388=I.L.R. 
(1938) Lah 628=32 S L.R. 937=40 Bom.L.R. 
1254=68 C.LJ. 328=42 C.W.N. 1252=1938 O. 

L. R. 405=1938 A.Cr.C 69 = 19 Pat L.T. 717= 
176 I-C 898=1938 M.W.N. 969=48 L.W. 537= 
40 P L R. 876=11 R.P.C 81=1938 A L R. 753= 
4BR 850=1938 O.W.N. 809=1938 P.W.N. 698 
=1938 M Cr.C. 305=1938 O.A. 672=1938 A.W. 
R. (P.C ) 170=A.I.R. 1938 P.C. 266=(1938) 2 

M. L.J. 780 (P.C.). 

-Ss. 337 and 494—Applicability and relative 

scope. See Cr. P. Code, S. 494 (a). A.I.R. 1936 
Cal. 356 (F B.). 

--—S. 339 —Approver in committing Court — 

Failure to give reliable evidence—Proper proce- 
dnre. 

Where in committal proceedings an approver 
fails to discharge his duty to give reliable 
evidence, it is illegal for the Magistrate to enter 
his name as an accused and to proceed with the 
trial. The proper procedure is to send him up as 
a witness to the trial Court, irrespective of the 
evidence that he gives in the committing Court. 
It is only from that Court that the Public Prose¬ 
cutor can give the necessary certificate, for his 
prosecution. {Davis.) Emperor v. Bhura. 1940 
A.M.L.J. 57. 

-S. 339— Approver forfeiting pardon — 

Whether can be convicted on his own statement as 
approver. 

Where the statement of the approver who has 
forfeited his pardon is in its general aspect 
abundantly corroborated and there could be no 
doubt of the truth of the story told in it, such 
statement alone would be sufficient evidence for 
his conviction. {Young, C.J. and Monroe, J.) 
Aziz Begum v. Emperor. 39 P.L.R. 394=171 
I.C. 954=10 R.L. 254=39 Cr.L.J. 16=A.I.R. 
1937 Lah. 689. ' • , t 
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-S. 339— Certificate by Public Prosecutor — 

Latter, if must be Public Prosecutor when grant¬ 
ing certificate. 

The person who is authorized to grant a 
certificate under S. 339, Cr. P. Code is the Public 
Prosecutor who conducted the case in which the 
pardon was granted and he need not necessarily 
occupy the position of Public Prosecutor on the 
date on which he grants the certificate. {Monroe 
and Rangi Lai, JJ.) Inimr Pal v. Emperor. 
162 I.C. 969=37 Cr L J 732=8 R.L. 978=38 
P.L.R. 1128=1936 Cr C. 389=A I.R. 1936 Lah. 
409. 

--S. 339 —Certificate under — Contents. 

The certificate granted under S. 33'^, Cr. P. 
Code, cannot be said to be defective because it 
does not mention the particulars in regard to 
which the pardon is alleged to have been forfeit¬ 
ed. S. 339, Cr. P. Code, does not require that any 
such particulars shall be given in the certificate. 

(Monroe and Rangi Lai, J J.) Inimr Pal v. 
Emperor 162 I.C. 969=37 Cr.L.J. 732=8 R L. 
978 = 38 P.LR. 1128=1936 Cr.C. 389=A I.R. 
1936 Lah. 409 

-S. 339 (1) —Certificate under—Power to 

issue. 

A certificate under S. 339 (1) cannot be said to 
be without jurisdiction because it was issued by 
a Public Prosecutor who was put in charge of 
the case subsequently and not by Assistant Public 
Prosecutor who was originally in charge of the 
case. The general powers of control which the 
District Magistrate and the Public Prosecutor 
exercise are sufficiently wide to justify a prose¬ 
cution being taken out of the hands of a parti¬ 
cular Assistant Public Prosecutor at any stage of 
the proceedings and there is nothing in the 
Criminal Procedure Code which requires that 
when a Public Prosecutor has once appeared in a 
case all further proceedings must be conducted 
by him. (Weston and Tyabii, JJ.) Emperor v. 
Shahdino Dhanipatro 189 I C. 452=13 RS 
30=41 Cr.L.J. 747=A.I.R 1940 Sind 114. 

--S. 339— Trial of approver—Certificate by 

Public Prosecutor—Necessity for. 

According to S. 339, Cr. P. Code, an approver 
cannot be tried unless the Public Prosecutor has 
certified that the approver, by concealing some¬ 
thing essential or by giving false evidence, has 
not complied with the condition on which the 
tender w-as made. Further an enquiry in the 
presence of the approver as to whether he had 
forfeited the pardon tendered to him is abso¬ 
lutely necessary according to law. (Abdul 
Qayoom, C.J. and Wazir, J.) State v. Sharaf 
Din. 41 P.L.R.J & K. 53 

_- ; S. 339 (1)— Scope — Approver not comply¬ 

ing with conditions of Pardon in course of inquiry 
—Withdrawal of pardon and fresh inquiry 
against accused and approver—Committal of all 
jointly to sessions — Legality. 

Before the preliminary inquiry on investiga¬ 
tion against four persons commenced, pardon was 
tendered to one of them, and the inquiry com¬ 
menced against the other three. In the course of 
the examination of the approver as P.W. 1, it 
was discovered that he was not prepared to give 
evidence in accordance with the terms of his 
guardian and a certificate was given by the Public 
Prosecutor under S. 339 (1), Cr. P. Code, that he 
had not complied with the condition of his 
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pardon. The Magistrate then commenced the 
inquiry afresh against all the four deleting the 
approvers deposition from the record and com¬ 
mitted all the four to stand their trial before the 
Sessions Court. 

Held, that the joint committal of all the four 
persons was illegal as being in contravention of 
the explicit provisions of S. 339 (1), Cr. P. Code. 
(Kim 7. J ) Ramachandrayya v. Emperor, 1937 
M.W.N. 879. 

S. 339 (2)— Approver—Retracted statement 


of—Conviction—Extrinsic corroboration—Neces- 

Sl When an approver retracts from his statement 
in the committing Court, and he is tried for the 
same offence after the forfeiture of the pardon, 
he can be convicted on his own statement which 
amounts to a confession. It does not require 
corroboration as an approver s evidence. 
(Young, C.J. and Monroe J.) Puran v. Em¬ 
peror 173 I.C. 484=10 RL. 449=39 Cr.L.J. 
335 (1)=39 P.L.R. 930=A.I,R. 1938 Lah. 135. 

-S. 339 (2 )—Statement of approver — Ad¬ 


missibility. . . , . .. . , 

Where in spite of being in police custody an 

anorover is neither subjected nor threatened to 

be subjected to any ill-treatment, the statement 

made by him will not become inadmissible under 

e ?4 Fvidence Act. (Monroe and Rangi Lai. 

TJ) In par Pal v. Emperor. 162 I.C. 969=37 

Cr L T 732=8 R.L. 978=38 P.L.R. 1128=1936 

Cr.C 389=A.I.R. 1936 Lah. 409. 

.S 339 (2 )—Statement contemplated by. 


The word “statement” contemplated in S. 339 
(2) Cr. P. Code, appears primarily to refer to a 
ctatement made by an accused person as a witness 
as contemplated in S. 337 (2) in the course of an 
pnnuirv or trial. It may also include a statement 
recorded under S. 164 after the tender of pardon 
but it can in no case include a confessional state¬ 
ment made by an accused person before the tender 
of pardon unless it was recorded in accordance 
with the strict procedure provided by Ss. 164 and 
364 for recording confessions. (Ntyogt and 
Grurr JJ.) Horilal v Emperor. 1940 N.L.J. 
286 == 187 I.C. 203=12 R N. 283=41 Cr.L.J. 433 
=A.I.R. 1940 Nag. 218. 

_S. 339 (S')—Prosecution of approver for 

perjury— Sanction for—Discretion of High 

^ M A 

°The mere fact that two contradictory state¬ 
ments are made by the approver cannot in every 
case be a warrant for directing the prosecution of 
the approver for perjury. The discretion vested 
in the High Court under S. 339 (3), Cr. P. Code, 
to accord sanction for the prosecution must be 
exercised with extreme caution and the cardinal 
question for consideration bv the Court is 
whether the confession and the incriminating 
statement made by the approver were or were not 
true. If the circumstances point to the conclu¬ 
sion that they were not true, the irresistible 
inference must be that those statements were put 
in the mouth of the approver by some one and in 

SSRIt M. =55“, 

192=38 Cr.LJ. 1079=A.I.R. 1937 Lah. 551. I 
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" “S. 339-A— Applicability—Approver stating 
that his statement as approver was completely 
false. 

S. 339-A only applies to a case in which the 
approver's case is still that he was one of the 
persons who had committed the offence but that 
the Public Prosecutor was in error in considering 
that he had in any way failed to comply with any 
of the conditions upon which the tender of pardon 
was made. It does not apply to the case of an 
approver who has stated that his statement as an 
approver was completely false. (Young, C J. and 
Blacker, J.) Gurdit Singh v. Emperor. I L.R. 
(1939) Lah. 216=181 I.C 924=11 R.L. 899=40 
Cr.L.J. 614=41 P.L.R. 290=A.I.R. 1939 Lah. 
66 . 


--S. 339-A— Non-compliance with—Legality 

of trial. 

According to S. 339-A, Cr. P. Code, it is essen¬ 
tial for the trial Court, before proceeding with 
the trial of the accused for the offence in respect 
of which the pardon was tendered to him, to 
make proper enquiry in regard to the point as to 
whether the accused had complied with the con¬ 
ditions on which the tender of pardon was made 
and to record the finding whether or not the 
accused had complied with the conditions of the 
pardon. Otherwise the trial of the accused on 
the charge of murder is illegal. (Abdul Qayoom, 
CJ. and Janki Nath IVozir, J.) Santokh Singh 
v. State. 39 P.L.R. J. & K. 1. 

-S. 339-A —Scope of—Failure to comply 

with requirements of section — Effect. 

Under S 339-A it is imperative on the Court 
of Session to ask the accused whether he pleads 
compliance with the conditions on which the 
tender of pardon was made and to record his plea 
and then proceed with the trial. The trial for 
the offence in respect of which the pardon was 
granted could not begin until the requirements of 
the section were carried out in limine and a 
judgment of conviction could not be delivered 
unless the Court with the aid of assessors found 
that the accused had failed to comply with the 
conditions of pardon. Where the procedure is 
not followed the conviction is vitiated and should 
be set aside. (Nivogiand Gruer, JJ.) Horilal 
v. Emperor 184 I.C. 351=11 R N. 110=40 Cr. 
L.J. 916=1939 N.L.J. 497=A.I.R. 1940 Nag. 
77. 


-S. 341— Scope—Reference under—When 

competent—Case against two accused—One un¬ 
able to understand proceedings—Reference of 
whole case — Competency. 

S. 341 of the Cr. P. Code only applies to 
the case of an accused who is deaf and dumb, and 
the proceedings to be forwarded to the High 
Court under the section are only those relating to 
an accused person who cannot be made to under¬ 
stand the proceedings, though not insane. The 
section does not permit a reference to the High 
Court of a case in which there are two accused 
and one of them, though not insane, is not able 
to understand the proceedings. The High Court 
would have no jurisdiction to pass any order 
with regard to the accused who is able to under¬ 
stand the proceedings. (Wadia and Divalia. JJ.) 

Emperor v. Trimbak Damodar. 17^ 1 'S' o /os_ 

R B. 81 (2)=39 Cr L.J. 866=40 Bom.L.K. W— 

A.I.R. 1938 Bom. 352. Ii ’" 

•ri- - n . 
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“Accused”—meaning. 

Applicability. 

Compliance. 

Duty of Court. 

Examination of accused. 

“Inquiry” and “Accused” 
Non-compliance. 

Power of Court. 

Scope. 

Statement of accused. 

“Accused”—Meaning. 

S 342 —“Accused”—Meaning of—Co-accu¬ 


sed charged with same offence—One tried sepa¬ 
rately from the rest—Competency as witness 
against the latter. See Cr. P. Code, Ss. 239 and 
342. 40 Bom L.R 1092. 

Applicability. 

-S. 342 —Applicabilitv--Summary trial. See 

Cr. P. Code, S. 263. A I R 1938 Sind 70. 

-S. 342— Applicability—Summary trial in 

summons case—Case under S. 22. Cattle Trespass 
Act. 

S. 342, Cr. P. Code, applies to all trials inclu¬ 
ding summary trials. It applies to a summons 
case tried summarily just as it applies to a sum¬ 
mary trial in a warrant case. The section 
would therefore apply to a case under S. 22 of 
the Cattle Trespass Act. (Beaumont, C.J.and 
Divatia, J.) Emperor v. Kondiba Balaji. 42 
Bom.L.R. 695=A.I.R 1940 Bom. 314. 

S 342— Applicability—Additional evidence 


~ S. 342 —Duty of Court—Accused not offer¬ 
ing to produce defence. 

S. 342 cannot be interpreted to mean that it is 
necessary to examine the accused only if he 
offers to produce defence, (Zia-ul-Hasan, J ) 
Emperor v. Brij Lae. 12 Luck. 24 — 160 I C. 489 
=8 R.O 263=37 Cr L J. 408=1936 OWN 215 
= 1936 O.L.R. 80 = A I.R 1937 Oudhl30 

-S. 342 — Accused refusing to answer beyond 

what is stated in written statement—Detailed exa¬ 
mination on points against accused — Necessity. 

It, no doubt, is the duty of the Court to put to 
the accused the various points against him, and 
the filing of a written statement does not abro¬ 
gate that duty; if, however, when tic Court 
wanted to put questions, the accused practically 
refuses to answer them, saying that he would 
give his statement later on and that he had noth¬ 
ing to say beyond what he stated in his written 
statement filed, it would be useless for the Court 
to persist with detailed questions and there is no 
prejudice to the accused ( Gruer , J.) Ramse- 
shan v. Emperor. 1936 Cr.C. 689=A.I.R. 1936 
Nag. 147. 

--—S. 342 — Omission to call on accused to ex¬ 
plain adverse circumstances—If fatal to convic¬ 
tion. 

It is the duty of the examining Judge under 
S. 342 to call upon the accused’s attention to any 
point which the jury considers to he vital, or, in 
other words, lead to the inference of guilt and 
to ask for an explanation. Consequently where 
the evidence against an accused is entirely of a 


taken under S. 428. 
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b. 342, Cr. 1 . Code, does not come into opera- I circumstantial nature, though the evidence may 
---- -— be strong enough to justify conviction, unless the 


tion when additional evidence is taken under 
S. 428, Cr. P. Code. ( Niyoqi.J .) Nathu Singh 
v. Emperor. 1940 N L.J. 203=186 I C. 660=12 
R.N. 256=41 Cr.L.J 356. 

-S. 342— Applicability—Summons case. 

The provisions of S. 342, Cr. P. Code, apply to 
summons cases. (Weston.) Hamira v. Mool 
Chand. 1938 A.M.L.J 1. 

Compliance. 

-S. 342— Compliance—Record of joint state¬ 
ment by all accused — Legality. 

S. 342, Cr. P. Code which applies to summary 
proceedings as well as long trials, does not con¬ 
template a joint statement by the accused, but it 
contemplates statement made by accused indivi¬ 
dually ; and a record of joint statement of accu¬ 
sed is illegaj and conviction should be set aside. 
(Davis, J. C. and Haveliwala. A J.C.) Emperor 
v. Shivalomal. 32 S.L R. 30 = 172 I C 80=10 

R.S. 1 35=39 Cr.L.J. 59(1)=A.I.R. 1937 Sind 
304. 

Duty of Court. 

-S. 342— Duty of Court. 

The object of an examination under S. 342 is 
for the purpose of enabling the accused to ex¬ 
plain circumstances which appear against him. 
If the judge considers that an explanation is 
necessary regarding an incriminating matter it is 
his duty to place the matter before the accused 
and to ask him whether he wished to give any 
explanation. It is extremely unfair for a Judge 
to rely upon a circumstance as being incriminat¬ 
ing without giving him an opportunity of ex¬ 
plaining the circumstance. (Henderson and Sen, 
JJ.) Emperor v . Jit Lal 189 I.C. 700=13 R C 
120=41 Cr.L.J. 783=A.I.R. 1940 Cal. 378. 


Judge has elicited from the accused any explana¬ 
tion he has to give in respect o f the factsappear¬ 
ing in the evidence against him, the Judge cannot 
find whether or not the evidence is sufficient to 
justify conviction and conviction based on such 
evidence cannot be sustained. (Burn and Pand- 
rang Row, J J ) Narasimham. In re. 59 M. 631 
(N)=44 L W. 57 (N) = 164 I.C. 1017=37 Cr L J 
1074 = 9 R M. 212=1936 M W N. 521 = 1936 Cr 

C. 763=A.I.R. 1936 Mad 629=71 M.L.J. 141 
( N ). 

-S. 342— Duty of Judge under—Omission to 
comply with strict letter -Effect on conviction— 


S. 537. 

S 342, Cr. P. Code, must be observed not only 
in the letter but also in the spirit. It is clearly 
very unfair to draw' an inference of guilt from a 
fact which an accused person has not had an op¬ 
portunity of explaining. But every failure to 
comply strictly with the letter of S. 342 would not 
~ e ,,l r t * ie conviction of an accused illegal, 
b. o37, Cr. P. Code, has to be read in that connec¬ 
tion, and no omission to comply strictly with 
can render a conviction liable to beset 
aside unless in fact it has occasioned a failure of 
justice. Where an accused in answer to a gene¬ 
ral question or even one or two questions gives a 
reply or replies which show that he is well aware 
of all the circumstances appearing in the evidence 
against him and their implications, and attempts 
to explain them, the Sessions Judge may by goirg 

beyond his province if he questions him further 

m detail. Pie may be open to the criticism of 
cross-examining the accused and attempting to 
elicit contradictory answers. All that can be laid 
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down is that it is the duty of the Court to be 
satisfied either by his statements or by his answers 
to questions or by both, that the accused ex¬ 
plains or has an opportunity to explain circums¬ 
tances from which hostile inference may be 
drawn against him. (Burn and Mockett , JJ.) 
ANNAMALAI MuDALI V. EMPEROR. I L.R. (1940) 

Ivlad 514=190 I.C. 206=51 L.W. 206=1940 M. 
W.N. 93=A.I.R. 1940 Mad. 372=(1940) 2 M.L. 


J 39. 

-S. 342 —Putting of formal questions to 

accused—Omission to put specific questions about 
adverse circumstances — Trial—If vitiated. 

It is the duty of the Court under S. 342 (1), Cr. 
P. Code, whether the accused person or persons 
are defended by Counsel or not, to point out to 
each of the accused the elements of the evidence 
adduced against them and invite their explana¬ 
tions regarding them. It is not sufficient if the 
Judge merely puts to the accused the usual for¬ 
mal questions. Although it is not necessary or 
practically possible for the Sessions Judge to put 
to the accused every piece of evidence or point 
which has been given or made against him. he 
should put matters from which, in the absence of 
an explanation by him. adverse inferences can be 
drawn against him. When this is not done, the 
conviction of the accused is liable to be set aside 
hv the High Court. ( Beasley . C.J. and Gentle, 
7 ) Sangama Naicker, In re. 59 Mad. 622= 
165 I.C. 743=9 R.M. 295=44 L.W. 52=1936 M. 
WN. 613=1936 Cr.C. 818=38 Cr.L.J. 45=1936 
M.Cr.C. 154=A.I.R. 1936 Mad. 715=71 M.L.J. 


138 

— _S. 342 —Conduct of accused explainable— 

Omission of Magistrate to question accused— 
Effect—Inference. 

When the accused has been questioned at con¬ 
siderable length, the fact that the Magistrate has 
missed one or two points cannot by itself invali¬ 
date the trial. Where, however, any conduct of 
the accused is susceptible of reasonable explana¬ 
tion, he must be asked to explain it If he is not 
asked to explain it. it must be a-sumed in his 
favour that he would have given a reasonable ex¬ 
planation ( Norman, I.C S.) Ram Singh v 
Emperor. 1936 A.M.L J 85. 

_S 342— Examination of accused after fur¬ 
ther cross-examination of prosecution witnesses. 

Under S. 342, Cr. P. Code, the Magistrate must 
examine the accused after the further cross-exa¬ 
mination of the prosecution witnesses and before 
the accused is called upon to enter upon his 
defence. The High Court in revision will order 
retrial only in cases where non-compliance with 
the provisions of the Code has prejudiced the 
accused. (Abdul Rashid, J.) Gurdas Singh v. 
Emperor. 179 I C. 249=11 R L 547 (1)=40 Cr. 
L.J. 186=40 P.L.R. 589=A.I.R. 1938 Lah. 832. 

Examination of accused. 


--S. 342— Warrant case—Proper time for. 

The further examination of the prosecution 
witnesses under S. 256 is not a part of the prose¬ 
cution case. A.I.R. 1923 Mad. 609 (F.B.), Rel. on. 
But the further cross-examination is not part of 
the defence and the defence for which the accus¬ 
ed is called on within the meaning of S. 342 starts 

after the further cross-examination of the prose¬ 
cution witnesses. A.I.R. 1936 All. 319, dissented. 
Hence in a warrant case which should be regard- 
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ed as comprisinjg three stages prosecution, further 
cross-examination of prosecution witnesses and 
defence, the examination under S. 342 can be held 
either immediately after the close of the first 
stage or immediately before the beginning of the 
third stage or for the matter of that at any time 
between these two points. ( Blacker, J.) Maho¬ 
med Nawaz z/. Emperor. I.L R (1938) Lah. 603 
=176 I.C. 678=11 R.L 226=39 Cr.L.J. 781=40 
P.L.R. 850=A.I.R. 1938 Lah. 543. 

-S 342— Court taking additional evidence 

under S. 540 after conclusion of defence evidence 
— Accused—If to be examined again. 

Where the accused has already been examined 
at the proper time on close of the prosecution 
case, but subsequently after the close of the 
defence evidence the Court takes additional evi¬ 
dence under S. 540, it is not necessary to re-exa- 
mine the accused under S. 342. ( Rowland, J.) 
Ramchandra Prasad v. Emperor 168 I C. 979 
=38 Cr L J. 657=3 B.R. 508=18 Pat L.T. 483 
=9 R.P. 522=1937 P.W.N. 519=A.I.R. 1937 
Pat. 246. 

-S. 342— Witness examined under S. 540— 

Accused, if should be examined again 

S. 540, Cr. P. Code, is not controlled by S. 342 
and therefore where the accused is once examin¬ 
ed as required by S. 342. Cr. P. Code, and then a 
witness is examined under S. 540, the Court 
is not bound to examine the accused again 
after recording the statement of that witness. 

(Kiclilu and Wazir, JJ.) Indar Singh v. Em¬ 
peror. 40 P.L.R. J. & K. 23. 

-S. 342— Examination of accused after Court 

witness—Necessity of. 

S. 342 applies only to the prosecution case and 
not to the witnesses called by the Court. The 
accused need not therefore be examined again 
after the examination of a witness called by the 
Court. (Blacker, J ) Gurbaksh Singh v. Em¬ 
peror. 177 I.C. 298=11 R.L 289=39 Cr.L.J. 
856=40 P.L.R. 916=A.I R. 1938 Lah. 631. 

-S. 342 (1)—Examination of accused after 

examination of Court witness—Necessity. See 
Cr P. Code, Ss. 540 and 542 (1). 1940 O.A. 596. 

-S. 342— Examination of accused after fur¬ 
ther cross-examination of P.W.S.—Duty of Court 
—Omission to examine—If vitiates trial. 

It is imperative under the second part of S. 342, 
Cr. P. Code, to question the accused after he has 
further cross-examined the prosecution witnesses 
subsequent to the framing of the charge, but the 
omission to do so does not vitiate the trial except 
where it is shown that prejudice has been done to 
the accused due to omission to question the 
accused. (Middleton, J.C. and Mir Ahmad, A J. 
C.) Hassan v. Emperor 167 IC. 318=9 R. 
Pesh. 85=38 Cr.L.J. 399=1936 Cr.C. 1077=A. 

I R. 1936 Pesh. 211. 

-S. 342— Examination of accused after ex- 

mination of Prosecution witnesses—Prosecution 
witnesses cross-examined after charge—Omission 
to re-examine accused — Irregularity. 

Where after the examination of the witnesses 
for the prosecution, the accused was examined 
and a charge was framed, and then the witnesses 
for the prosecution at the instance of # the acc . u ^ e t 
were recalled and cross-examined, it is a 
arguable that the provisions of S. 342, *■***> 
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Code, do not require the examination of the 
accused after such cross-examination. When 
the accused cross-examines the witnesses after 
the charge, he does so presumably as a part of 
his defence and it is not to be supposed that he 
intends to elicit further information which may 
be used against him. Further, even if it is 
strictly necessary under S. 342 to re-examine the 
accused any irregularity in omitting to do so is 
cured if no injustice is caused to the accused. 
( Allsop,J .) Mohammad Rafiq Ahmad v. Empe¬ 
ror, 162 I C. 758=37 Cr.L.J 710=8 R.A. 901 = 
1936 A.L.J. 274=1936 A.W R 375=1936 A Cr. 
C. 107=1936 Cr.C. 476=1936 A.L.R. 470=A.I.R 
1936 All. 319. 

-S. 342 —Examination of accused before 

charge—If compulsory. 

Under S. 342, Cr. P Code, the accused should 
only be questioned after the witnesses for the 
prosecution have been examined and before he is 
called on for his defence. The examination of 
the accused before framing charge is, therefore, 
not compulsory. S. 254, Cr. P. Code, itself 
makes it allowable to frame the charge before 
examining the accused as well as before record¬ 
ing all the evidence. ( Gruer.J .) Bhan warsinch 
V. Sukhramsingh. 1940 N.L.J. 410=188 I C 
413=13 RN. 2=41 Cr L J. 585=A.I.R. 1940 
Nag. 283. 


No doubt prejudice to the accused ma> be pre¬ 
sumed in a case in which he has not been examin¬ 
ed under S. 342. but the presumption is always 
liable to be rebutted (Zta-ul-llasan, J.) Empe¬ 
ror v. Brij Lal 12 Luck. 24=160 I C 489=8 
R.O. 263=37 Cr.L.J 408 = 1936 O.W.N. 215 = 
1936 O.L R 80=A I.R 1937 Oudh 130. 

-S 342— Examination of accused — Proper 

stage—Examination after close of arguments and 
before judgment—Effect of. 

Under S. 342, (,r V . Code, the Court must exa¬ 
mine the accused at tlie end of the ca<e for the 
prosecution and before he is called upon for his 
defence. If a Magistrate adjourns a case for 
arguments the moment the case for the prosecu¬ 
tion is concluded and after the conclusion of the 
arguments examines the accused on the day fixed 
for delivering a considered judgment, ti c failure 
to comply with the section, even if it amounts to 
an irregularity, would seriously prejudice the 
accused and his conviction is. therefore, liable to 
be set aside. ( Harries . C J. and Meredith , J.) 
Ff.rozf. Nazi v. Emperor. 1940 P.W.N 243=6 
B R 307=186 I.C 227 = 12 R.P. 477=21 P L.T. 
731=41 Cr.L J. 267 = A I R. 1940 Pat. 295. 

-S. 342— Perfunctory examination of accus- 

e d—Charge of rioting—Conviction, if liable to be 
set aside. 


--S. 342 —Examination of accused — Compli¬ 
ance with—Complicated case—Procedure to bi 
adopted—Prejudice to accused—Representatioi 
of accused by Counsel—If affects question. 

Where the offences alleged are under Ss. 14f 
and 333, I. P. Code, and consist of several ele¬ 
ments, the position of each accused must be indi¬ 
vidually considered and a careful examination is 
necessary. Where a complicated question is put 
to each accused without reference to the particu¬ 
lar position of each as brought out by the evi¬ 
dence against him, it is not a sufficient compliance 
with the section. The presence of the legal 
advisers cannot affect the question of prejudice 
for the examination contemplated by the section 

is one by the Judge direct without the interven¬ 
tion of Counsel. ( Gruer , J ) Nana v. Emperor 

ork R ;*Po 39 i I ? ag * 686=179 LC. 317=11 R.N 

mrN 0 a g C 28 L 3 J - 197=1938 NXJ 9 °= AIR - 


— ”S. 342 Examination of accused—Duty of 

Magistrate. 

The examination of the accused after the pro¬ 
secution evidence has been completed is absolutely 
essential according to the mandatory provision 
of law contained in S 342, Cr. P. Code, and can¬ 
not be dispensed with. (Abdul Qayoom, C.J. 

and Wazir,J.) State v. Shib Ram. 41 P.L R. 
J. & K. 95. 

-S. 342 —New witness examined after fur¬ 
ther cross-examination of prosecution witnesses — 
Second examination of accused—If obligatory. 

Under S-342, Cr. P. Code, it is incumbent on 
the trying Magistrate to question the accused 
again where after the further cross-examination 
of the prosecution witnesses a medical witness is 
newly examined for the prosecution. The omis¬ 
sion to do so vitiates the proceedings. (Skemp 
J.) Jhandu-z/. Emperor. 40 P.L.R. 902. 

■■ S. 342— Non-examination of accused — Pre¬ 

judice — Presumption. 


Where in a prosecution under Ss. 452, 325, 323 
and 147, I. P. Code, no question in respect of a 
riot having been committed or in respect of the 
common object of that riot or in respect of the 
formation of an unlawful assembly has been put 
to the accused in his examination under S. 342, 
Cr. P. Code, and the accused is materially pre¬ 
judiced in his defence bv this serious omission on 
the part of the trial magistrate, and his convic¬ 
tion is liable to beset aside. (Nanavutty, /.) 
Shafaat v. Emperor. 1936 O.W.N 364. 

— S. 342—-Examination of the accused under 

S 342, not satisfactory according to the appellate 
Court—Proper procedure. See Cr. P. Code, Ss. 
428,423 and 312. 17 Pat.L.T. 445=A.I.R. 1936 
Pat. 438. 


of. 


■a. 342 —Examination of accused—Scope 


S. 342, Cr. P. Code, enjoins upon the Court the 
duty of placing before the .accused the circum¬ 
stances appearing against him in order that the 
accused may be given an opportunity of explain¬ 
ing them. This is the main object of the section. 
The section was never intended for the purpose 
of cross-exam ning the accused or for filling up 
gaps in *be case for the prosecution. (Khundkar 
and Sen, //.) Tahasinuddin Ahmed v. Empe- 
«°K- IJ288=12 R C. 678=41 Cr L.J. 563 
=44 C.W.N. 396 (2)=A.I.R. 1940 Cal. 250 

--S. 342 —Examination of accused—Summary 

trial—Failure to record—If fatal. 

Where the Magistrate has considered the 
statements of the accused they cannot possibly be 
prejudiced by the mere fact that he did not reduce 
those statements to writing in the proper column 
provided in the summary register. Therefore it 
would be absurd to say that mere failure to 
record examination can result in miscarriage of 
justice. ( Almond , J.C .) Khan Mohammad v 
Emperor. 187 I.C. 769=12 R. Pesh. 38=41 Cr. 
L.J. 531—A.I'R. 1940 Ptsh. 11. 
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CR. P. CODE (1898), S. 342. 

“ Inquiry” and “Accused.” 

-S. 342— Meaning of. 

The word “inquiry” used in S. 342 does not in¬ 
clude investigation and the word "accused per¬ 
son” must mean one over whom the Magistrate is 
exercising jurisdiction. Therefore when a person 
against whom there was sufficient evidence to 
justify his production for enquiry and trial 
before a Magistrate under S. 170, is not prosecut¬ 
ed by the police, such person is not an accused 
person within the meaning of S. 342. There is 
nothing which precludes the Court from adminis¬ 
tering oath to such a person. Hence he can be a 
competent witness even though he was not pardon¬ 
ed under S. 337. But his evidence must ordinarily 
be of less value than that of a person who has 
been granted a valid pardon and is no longer 
under fear of a prosecution. (Case-law discuss¬ 
ed.) ( Grille, C. J ., Niyooi and Pollock, A.J. Cs ) 
Amdumiyan Guljar v. Emperor. I LR. (1937) 
Nag 315 = 166 I.C. 582 and 587=9 R N. 126 
and 132=38 Cr.L.J. 237 and 251=A.I.R. 1937 
Nag 17 (F.B.). 

Non-compliance. 

--S. 342 —Effect. 

The real object of questioning accused under 
S. 342 is that the important circumstances which 
if unexplained would lead to the conviction 
should be specifically pointed out to him to enable 
him to give an explanation if any. In cases 
where the evidence against the accused is not 
direct but entirely circumstantial it is all the 
more necessary that the circumstance which if 
unexplained would lead to conviction should be 
pointed out to the accused by the Court so that he 
may have an opportunity to give his explanation 
if any in regard to it. Failure to comply with 
this vitiates the trial {Wadsworth and Menon, 
JJ ) Chinnu v Empkror 59 Mad. 629 (N)= 
44 L.W. 55 (N.)=165 I C. 192=9 R.M. 217= 
37 CrL J 1107=1936 M W.N. 183=1936 Cr. 
C. 762=1936 MCr.C. 151=A.I.R. 1936 Mad. 
628=71 M.L.J. 140 (N.). 

_S 342— Effect. 

The provision in S. 342, Cr. P. Code, for ques¬ 
tioning the accused generally on the case is 
mandatory, and if that is not complied with the 
trial and conviction are contrary to law and 
the conviction must be set aside. (Pandrang Row, 
J.) Varahalamma v. Emperor. 1937 M.W.N. 

574. 

-S. 342— Effect—If ground for re-tnal. 

Where in a trial for murder, the approver 
states that the accused got injuries at the hands 
of the deceased during their fight and the Magis¬ 
trate fails to ask explanation from the accused 
under S. 342, Cr. P- Code, about the injuries on 
his body, the failure of the Magistrate to ask the 
accused's explanation on such a vital point neces¬ 
sitates the re-trial of the accused. (Davis, J C. 
and Lobo, A.J.C.) Khairo v. Emperor. 170 I. 
C. 922=31 S.L.R. 470=38 Cr.L.J. 995=10 R.S. 
77=A.I.R. 1937 Sind 221. 

-S. 342— Effect. 

The failure of a Judge to question the accused 
about a confession, which forms an integral and 
substantial part of the prosecution case, is a 
serious omission, not covered by the provisions 
of S. 537. (Davis, J.C. and Havehwala, J.) Raban 


CR. P CODE (1898), S. 342. • , <<<37 , 

Lalu v. Emperor. 32 S.L.R. 709=175 I.C. 324 
=10 R.S. 296=39 Cr.L.J. 618=A.I.R. 1938 Sind 
97. ^ 

-S. 342— Effect—Summary trial of offence 

under Motor Vehicles Act. 

Where at the summary trial of the accused for 
an offence under the Motor Vehicles Act, the 
accused did not admit his guilt and evidence was 
adduced to prove the charge and the accused was 
convicted but the Magistrate omitted to question 
the accused after the prosecution evidence was 
completed it was held that the proceedings should 
be quashed. (Davis.) Ganesh v. Emperor 1940 
A.M.L.J. 23. 

Power of Court. 

-S. 342— Accused declining to make state¬ 
ment but preferring to file written statement — If 
breach of section. 

Where an accused person declines to make a 
statement, no examination under S 342. Cr. P. 
Code, is possible, and any attempt to induce 
answers by repeated questions would not only be 
futile but also harassing to the accused. An 
accused person can only be examined under the 
provisions of S. 342 if he is willing to answer 
questions put by the Court. If he declines to 
answer questions and prefers to put in a written 
statement, there is no violation of the provisions 
of that section by the Magistrate (Grille, J.) 
Budhulal v. Emperor. I.L.R. 1937 Nag. 228— 
167 I.C. 155 (1)=9 R N. 168=38 Cr.L.J. 354 (1) 
=A.I.R. 1937 Nag. 67. 

Scope. 


-S. 342— Scope -Compliance — Opportunity 

0 accused to explain matters appearing in the 
vidence—How to be given. 

W'here. in a murder trial, the Sessions Judge 
eads out nearly two pages of printed matter, 
teing the precis of the evidence against the 
lc cused, as it were in one breath, and asks the 
.ccused whether he wants to say anything, that is 
ertainly not giving a real opportunity to the 
iccused to explain the matters appearing in the 
vidence against him. as required by S. 342 of 
he Cr. P. Code, though it might be said that the 
etter of the law is observed. (Pandrang Rao,J^) 
Canakasabai Pillai v. Emperor. 186 I C. 704— 
2 R.M. 682=41 Cr L.J. 369=50 L.W. 452= 
939 M.W.N. 883=A.I.R 1940 Mad. 1. 

-S. 342 — Scope —Court summoning witness 

—Re-examination of accused—If necessary. 

The law does not require that the summoning 
,f a witness by the Court should necessitate a 
urther examination of the accused under b. 0 ^, 
>. P. Code, although in some cases when a pro- 
eculion witness is re called and re-examined 
mder S. 540, such procedure should be followed. 

rhere can be no prejudice caused whatever to 
he accused by an omission to do something whicn 
he law does not direct, namely the examination 
»f the accused after the recording of this wit- 
tess’s evidence. (Grille, J.) Sheoram Ida* v. 
-mperor. IL.R. (1937) Nag. 541=10 R N 102 
=38 Cr.L.J. 1058=171 I.C. 262=A.I.R. 1937 

4ag. 285. 

-S. 342— Scope— Non-compliance—Effect 

J vitiates trial — S. 537. r *o 

It cannot be laid down that every 
omply with S. 342, Cr. P. Code, necessarily 
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vitiates the trial. If the Court is satisfied that 
failure to comply with the strict terms of the 
section has passed no prejudice, the Court should 
not interfere. S. 537, Cr. P. Code, would cover 
such a case. But if S. 342 is entirely disregard* 
ed, that would be a ground for setting aside a 
conviction. ( Beaumont . C.J. and Divalta, J.) 
Emperor v. Kondiba Balaji. 42 Bom.L.R. 695= 
A.I.R. 1940 Bom. 314. 


—- —S. 342— Scope-Questions to accused to get 
admissions to fill up gaps in prosecution evidence 
— Legality. 

'l'he examination of the accused under S 342, 
Cr. P. Code, for the purpose of getting admis- 
sions to rill up the gaps in the prosecution evi- 
dence is contrary to law. and the prosecution 
cannot be permitted to rely on admissions obtain¬ 
ed from the accused in such circumstances. The 
defect in the prosecution case cannot be sought to 
be cured by examining the accused under S. 342. 
Cr. I . Code. ( P and rang Row, J.) Subba Rao v. 

;«fn NK ^ CH T AL ? PATHI - 178 1 C 478=11 R M. 
459—4° Cr.L.J. 69 = 1938 M.Cr.C. 169=48 LW 

3 90^J 1 9 9 3 3 8 8 ) M 2 ^.?; j ^ 7 (2 ^ air - 1938 Mad: 


———S. 34 2—Scope—Questioning of accused— 
Object of—Taking of statement—If can be dis¬ 
pensed with. 

S. 342, Cr. P. Code, provides for the Court to 
examine the accused at any stage of any inquiry 
or trial for the purpose of enabling the accused 
to explain any circumstances in the evidence ap¬ 
pearing against him. It is not a question of what 
explanation the ingenuity of lawyers can invent. 
Such imaginative suggestions are no substitute 
for the taking of a statement from the accused \ 
and not until the accused is asked and gives an 
explanation, can the question arise for considera¬ 
tion as to whether such an explanation can be 
accepted or not. ( Rowland , J .) Chandreshwar 
Prasad Narain Singh v. Arunendra Mohan 
Chose. 165 I.C. 931=9 R P 231=38 Cr L J 2 
=3 B.R. 104=1936 Cr.C. 1064=17 Pat L.T 
794=1936 P.W.N. 773=A.I.R. 1936 Pat. 626. 


—-S. 342— Scope—Statements under convic¬ 

tion based — Sustainability. 

It is not open to a Criminal Court to rely upon 
the so-called admissions of the accused made in 
the statement under S. 342, Cr. P. Code, and to 
base a conviction on the same, and that too where 
the prosecution evidence is entirely untrust¬ 
worthy and unreliable. ( Pandranq Row, J.) 
Krishnayya v. Emperor. 1937 M.W.N. 569. 

Statement of accused. 

- —Statement of accused—To be taken 

as a whole. 

The Court must accept or reject the statement 
of the accused as a whole. Where the accused 
states that he was present at the time of the fight 
and took part in it but that he acted in self- 
defence, the whole of his statement should be 
taken and not merely the inculpatory part of it to 
the exclusion of the exculpatory part raising the 
plea of self-defence. (Agha Haidar and Skemp 
JJ) Ahman t/. Emperor. 170 I C. 81=38 Cr 
LJ. 843=10 R.L. 77=38 P.L.R. 105=A.I.R: 
1937 Lah. 243. 

-S. 342— Statement of accused—Use of, 

against co-accused—Permissibility. 


CR. P. CODE (1898), S. 342. 

Per Sen, J.— The Court is not entitled to draw 
any inference against a co-accused from the 
answer of one accused given in response to ques¬ 
tions put to him under the provisions of S. 342, 
Cr. P. Code. ( Khundkar and Sen, JJ,) Tahasi- 
nuddin Ahmad v. Emperor. 188 I.C. 288 = 12 
R.C. 678= 41 Cr L J. 563=44 C.W.N. 396 ( 2 ; = 
A.I.R. 1940 Cal. 250. 


Ss. 342 and 364— Duty of Court—Piling of 
written statement — Practice. 

Every piece of circumstantial evidence tending 
to incriminate the accused should be pointedly 
brought to his notice either by the committing 
Magistrate or in the last resort by the trial Judge 
in the Court of Session, and the answers of the 
accused to these questions recorded, as far as 
possible, in his own words by the Court. Written 
statements filed on behalf of accused persons are 
evolved out of the brains of the counsel for the 
accused helped by the pairokars and friends of 
the accused, and seldom represent the ideas of 
the accused or the facts as known to the accused. 
As little or no importance could, therefore, be 
attached to these written statements, it is the duty 
of all magistrates and Sessions Judge* sternly to 
discountenance the practice of filing written 
statements on behalf of accused persons. (JVana- 
vutty and Smith, JJ.) Mahomed Anis v Em¬ 
peror. 12 Luck. 291 = 164 I C. 482=9 R O 81 = 
37 Cr.L.J. 955=1936 O.W.N. 691 = 1936 Cr.C. 
1086=1936 O.L.R. 459=A.I.R. 1936 Oudh 405. 

Ss. 342 and 537— Omission to re-examine 
accused after further prosecution witnesses were 

examined—Irregularity—Trial under Ss. 5 and 6 
of Child Marriage Restraint Act. 

Where in a trial under Ss. 5 and 6 of the Child 
Marriage Restraint Act, an accused person has 
been examined at length and has been given a 
full opportunity to state his case and to explain 
why he has been falsely implicated but he has not 
been examined again after some further prosecu¬ 
tion witnesses have been produced, the irregu¬ 
larity would not vitiate the trial unless it is 
known to have caused prejudice to the accused 
or a failure of justice. {King, C.J.) Bachchu 

(2 A )=8 R 0 376=37 C?L J. 616^1936 oVn 

712=1936 O LR 25 <= AI R - 


. • _ Omission to put neces¬ 

sary question—Irregularity. 

An omission by the trial Court to put a question 
necessary by virtue of the provisions of S. 342, 
Cr. P. Code, is dealt with by S. 537, Cr. P. Code. 
1 he question in every case in which an irregu¬ 
larity of this kind has been committed is whether 
in fact a failure of justice has been occasioned by 
reason of the irregularity which has occurred. 
{Roberts, C.J., Leach and Dunkley, JJ.) Emperor 
v. U. Damapala. 14 Rang 666=9 R.R, 340=38 
Cr.L.J, 524=168 I.C. 193=A.I.R. 1937 Rang. 83 

' "Ss. 342 and 540— Failure to examine ac¬ 
cused subsequent to examination of Court wit¬ 
nesses — Trial, if vitiated. 

■ Where in a case tried summarily, certain Court 
witnesses were examined under S. 540, Cr. P. 
Code, after the close of the defence evidence but 
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the accused was not thereafter examined under 
S. 342, Cr. P. Code, it was held that the Magis¬ 
trate should have strictly followed the provisions 
of S. 342, Cr. P. Code, which applies both to 
summons and warrant cases but as the accused 
had once been examined in detail, the failure to 
examine him once again after the examination of 
Court witnesses was a mere irregularity and was 
not fatal to the trial as the accused had not been 
in any way prejudiced. ( Thomas, C.J.) Gandhi 
v. Municipal Board, Rae Bareli. 177 I.C. So¬ 
il R.O. 16 (2)=1938 ACr.C. 82=39 Cr.L.J. 
841=1938 O.A. 591=1938 O.L.R. 365=1938 O. 

W.N. 743. 

-S 344 — Applicability—Revision application 

to Sessions Judge—Applicant absent—Adjourn¬ 
ment, conditional upon applicant's deposit of 
prosecutor’s fee — Legality. 

Provisions of S 344, do not apply to proceed¬ 
ings in revision. A revision application was filed 
to set aside an order discharging certain accused 
persons. On the day of hearing of this revision 
application, the applicant was unwell and was 
away. Thereupon, the Sessions Judge granted an 
adjournment but made it as a condition that he 

should deposit the fee of the special Public Prose¬ 
cutor within a week. 

Held , the order must be set aside. (Davis, J.C. 
and Mehta, A.J.C.) Jethanand Thawardas v. 
Tahilram. 165 I.C. 993=1936 Cr. C. 1091=9 
R S. 115=38 Cr.L J. 119=A.I.R. 1936 Sind 235. 

-S. 344—Applicability—Accused arrested in 

Bombay and sent to Karachi under S. 167 (2), Cr. 
P. Code—Remand—Procedure. See CR P. Code, 
S. 167 (2). A.I.R. 1937 Sind 251. 

-S. 344— Costs—Order for—Power of Court 

— If restricted by S. 526 (8) or (9). 

S. 344 of the Cr. P. Code does justify an order 
for costs and nothing contained in Sub-Ss. (8) or 
(9) of S. 526 of the Code can restrict the power 
of a Court to pass an order for costs under S. 344. 
(Allsop, J.) Ram Rakshpal v. Ram Nath. I.L.R. 
(1938) All. 233=1937 A.W R. 1226=1937 A.L. 
J. 1356 Cl)=173 I.C. 385=1938 A.Cr.C. 4= 
1938 A.L.R. 133 (1)=39 Cr L.J. 352=10 R.A. 
481=A I.R. 1938 All. 112. 

-S. 344 —Remand order—Power to pass 

before taking cognizance—Accused put before 
another—Magistrate subsequent to taking cogni¬ 
zance by different Magistrate — Legality—One 
Magistrate acting as substitute for another during 
latter’s absence on tour — Legality—Remand to 
police custody—Propriety. 

Unless a Magistrate takes cognizance of a case 
he cannot legally pass an order of remand under 
S. 344, Cr. P. Code. Once a Magistrate has taken 
cognizance, a remand under S. 344 should be to 
gaol and not to police custody ; nor can the accus¬ 
ed be legally put before another Magistrate. The 
practice of one Magistrate acting as a substitute 
for another Magistrate exercising special powers 
under S. 30, Cr. P. Code, when the latter is on 
tour has no legal warrant and should not be con¬ 
tinued. (Norman, I C.S.) Ram Singh v. Em¬ 
peror. 1936 A.M.L.J. 85. 

-S. 345 —Compromise of compoundable 

offence—When takes effect — Magistrate’s juris¬ 
diction, how affected — Resilement — Effect. 
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A composition arrived at between the parties of 
a compoundable offence complete as soon as it is 
made and has the effect of an acquittal in spite of 
the fact that one of the parties subsequently 
resiles from the compromise. The compromise 
has the immediate effect of acquittal so as to 
deprive the Magistrate of his jurisdiction to try 
the case, and the subsequent withdrawal of a 
party from it, can neither affect the acquittal nor 
revive the jurisdiction of the Magistrate to pro¬ 
ceed with the case. (Niyogi, J.) Rambai Baha¬ 
dur Singh v. Chandra Kumari Debi. 186 I.C. 
370=12 R.N 202=41 Cr.L.J. 287=1940 N L.J. 
25=A.I.R. 1940 Nag. 181. 

-S. 345— Offence under Ss. 192 and 383, IP. 

Code—If compoundable. 

Charges of extortion and fabricating false evi¬ 
dence are not private disputes, neither of the 
offences being compoundable. (Davis, J.C. and 
Lobo, A.J.C.) Virumal Manganmal v. Muham¬ 
mad Khan. 30 S L.R 217=164 I.C. 1020=37 
Cr.L.J. 1086=9 R.S. 85=1936 Cr.C. 862=A.I. 

R. 1936 Sind 146. 

-S. 345 (1)— Compromise-Effect of—Duty 

of Magistrate—Right of complainant to resile and 
proceed with case—Jurisdiction of Magistrate 
after composition. 

A composition of an offence when arrived at 
between the parties is in law complete as it is 
made, and it has the effect of acquittal even 
though one of the parties later on resiles from 
the compromise. On the filing of a compromise 
petition signed by both parties in Court in respect 
of an offence for which no leave of the Court is 
required, the Magistrate is in duty bound to order 
an acquittal. The Magistrate has no jurisdiction 
to proceed further with case, nor can the com¬ 
plainant, by a subsequent withdrawal of the com¬ 
promise petition before any order is passed on it, 
insist on the case being proceeded with. (Manohar 
tail. J.) Dharichhan Singh v. Emperor. 180 
I.C. 627=1939 P.W.N. 69=11 R.P. 525=40 Cr. 
L.J. 460=5 B.R. 463=19 Pat.L.T. 840=A.I.R. 
1939 Pat. 141, 

-S. 345 (1) and (2)- Applicability and rela¬ 
tive scope—Compounding under—Requirements of 
validityi 

Composition under S. 345 (1), Cr. P. Code, is 
an act of the parties which requires no permis¬ 
sion of the Court. Nor is there any language to 
restrict its completion to any particular time. But 
under Cl. (2) of the section, there must be a pro¬ 
secution pending and the permission of the Court 
has to be obtained. Any act of the parties done 
before the commencement of the prosecution and 
without reference to any Court, cannot amount to 
a composition under S. 345 (2) and cannot have 
any effect on the trial. (King, J.) P onnuswamy 
Aiyar, In re 172 I.C. 369=10 R.M. 453=39 Cr. 

L. J. 133=1937 M.Cr.C. 228=1937 M.W.N. 864 
=46 L.W. 289=A.I.R. 1937 Mad. 825=(1937) 2 

M. L.J. 383. 

-S. 345 fl) and (6 )—Scope—Charge under 

S. 342, /. P. Code, for wrongful confinement of 

two persons—Compounding by one only—Acquit¬ 
tal of accused—Legality. , 

Accused was charged under S. 342,1. P. Loac, 
for wrongful confinement of two persons, 

DP filed a statement in Court to the effect tnat 

so far as he was concerned the case had been co 
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pounded, and the accused was thereupon acquitted 
under S. 345 ( 6 ), Cr. P. Code. 

Held, in revision, that under S. 345 (1) of the 
Cr. P. Code, the offence could only be compounded 
by both P and D, and not by one of them alone, 
and there having been no compounding so far as 
D was concerned the charge of confinement of D 
still subsisted, and the Court had no jurisdiction 
to acquit the accused in respect of the offence of 
wrongfully confining D. The acquittal being thus 
in contravention of the Code of Criminal Proce¬ 
dure was illegal and liable to be set aside. ( Grille, 
/.) Emperor v. Khilwan Singh. I.L.R. (1937) 
Nag. 286=166 I.C. 926=9 R.N. 154=38 Cr.L.J. 
334=A.I.R. 1937 Nag. 72. 

-S. 345 (2)— Duty of Court— Compromise — 

Effect of acceptance by Court—Magistrate sending 
record to Superintendent of Police to ascertain 
latter's opinion — Propriety—Proper course for 
ascertaining views of Crown. 

In the case of an offence compoundible with the 
permission of the Court, if the Magistrate in 
effect though not expressly, accepts a compromise j 
effected by the parties the accused is entitled to be 
acquitted. The Magistrate cannot proceed with 
the case on the ground that the complainant has 
resiled from the compromise. Nor is it right or 
proper for the Magistrate to send the record of 
the proceedings, which are of a judicial character, 
to the Superintendent of Police for taking his 
opinion on a compromise effected by the parties. 
The proper course is to ask the prosecuting ins¬ 
pector to take his instructions from the District 
Magistrate, or may be from the Superintendent 
of Police, as to the attitude of the Crown towards 
the compromise. ( Manohar Lali, J.) Dhari- 
chhan Singh v. Emperor'. 180 I.C 627=1939 P. 
W.N. 69=11 R P. 525=40 Cr L J. 460=5 B.R. 
463=19 Pat.LT. 840=A.I.R. 1939 Pat. 141. 

--—S. 345 (2) —Duty of Court—Reference to 

police—'Propriety. 

A Magistrate cannot surrender the discretion 
to give permission to compound an offence, which 
vests in him, to any other Court or to any outside 
agency. Allowing a case to be compounded is a 
judicial act, and any argument whether composi¬ 
tion should be allowed or not must be addressed 
to the Magistrate in open Court either by the 
prosecuting Counsel or the Prosecuting Inspector 
on behalf of the Crown or by those who desire 
the composition. It is improper to refer to police 
authorities by means of correspondence and to 
arrive at a decision as the result of that corres¬ 
pondence. {Grille, J.) Harprashad Kira Lal, In 
re. 172 I.C. 352=10 R.N. 196 (2)=39 Cr.L.J. 
120=A.I.R. 1938 Nag. 39. 

-—S. 345 (2) —Duty of Court—Reference to 

police — Propriety. 

A Magistrate cannot refer the question whether 
an offence should be compounded or not to the 
superior Court. The Magistrate himself must 
determine the question. A fortiori the Court is 
not permitted to refer the question to any outside 
agency much less to the District Superintendent 
of Police. The opinion of the Police in a matter 
which the Magistrate is by law bound to dispose 
of.in his judicial capacity is entirely irrelevant, 
and where the Magistrate seeks the opinion of 
the police officers, his conduct is certainly repre- 

Q.. D .—172 
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hensible. It is essential for the administration of 
justice and for the self-respect of the Magistracy 
as a body that Magistrates should avoid any sus¬ 
picion of being influenced in their decisions by the 
opinion of the police who investigate the cases 
brought before them. ( Grille, J.) Partai- Singh 
v. Emperor. I.L.R. (1937) Nag. 183=169 I C. 33 
=9 R.N. 291=38 Cr L.J. 689=A.I.R. 1937 Nag. 
114. 

-S. 345 (2)— Offence falling under—Private 

arrangement between parties before case comes 
before Court— Legality. 

Under S. 345 (2). Cr. P. Code, any arrangement 
between the complainant and the accused before 
the case comes into Court is ineffective, when the 
offence is compoundable only with the permission 
of the Court. {Grille, J ) Harswarup Prasad 
t/. Emperor. 172 I C. 89=10 R.N. 159=39 Cr. 
L.J. 59 (2)=20 N.L.J. 244=A.I.R. 1938 Nag 37. 

-S. 345 (2) and (7) — Compounding of 

offence under S. 420, /. P. Code, out of Court — 
Absence of permission of Court — Effect. 

Sub-S. (7) of S. 345, Cr. P. Code, lays down 
that no offence shall be compounded except as 
provided by that section. An offence under 
S. 420, I. P. Code, can only be compounded with 
! the permission of the Court and any arrangem -nt 
of compromise entered into between the parties 
before the case came into Court at all. is in¬ 
effective. It could not be contended that in "uch 
a case no permission was necessary, as the Court 
was not seized of the case. {Grille, J.) Hars- 
warup Chaubey v. Emperor. I.L.R. (1940) Nag. 
195. 

-S. 345 (5-A)— Discretion of High Court — 

Proposal for compromise not made before lower 
Court. 

The High Court has, no doubt, jurisdiction 
under S. 345 (5-A), Cr. P. Code, to allow the 
parties to compromise their disputes, although 
there was no proposal before the Courts below to 
the effect that any such compromise should be 
made. But the discretion conferred by the 
section upon the High Court should be exercised 
sparingly and only in suitable cases. Where the 
proceedings before the Courts below disclose no 
irregularity or impropriety, the exceptional power 
conferred by the section should not ordinarily be 
used except in a case in which the record indicates 
that the parties made some attempt to compromise 
their differences while the matter was still before 
the trial Court and before that Court passed final 
orders in the case. {Edgley, J.) Pabur Ali 
Sardar v. Kala Chand Bepari. I.L.R. (1939) l 
Cal. 567=185 I.C. 177=12 R.C. 347 (2)=41 Cr. 
L.J. 125=A.I.R. 1939 Cal. 728. . 

--S. 345 (5-A) —Powers of High Court — 

Aggrieved persons not before it. 

S. 345 (5-A), Cr. P. Code, merely confers juris¬ 
diction on the High Court in the exercise of its 
powers of revision under S. 439, Cr. P. Code, to 
allow the aggrieved persons mentioned in ( ol. 3 
of the tables attached to sub-Ss. (1) and (2) to 
compound the various offences mentioned in those 
sub-sections. It would not, therefore, be compe¬ 
tent for the High Court to allow a corapromi>e to 
be recorded, unless the aggrieved persons are 
actually at it and have expressly recorded their 
consent to such a compromise being recorded. 
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(Edglcy, J.) Babur* Ali Sardar v. Kala Chand 
Bepari. I L R. (1939) 1 Cal. 567=185 I.C. 177 
= 12 R C. 347 (2;=41 Cr. L.J. 125=A.I.R. 1939 
Cal. 728. 


-S. 345 (6)— Accused charged for wrongful 

confinement of two persons—One person compoun¬ 
ding his case—Magistrate acquitting accused — 
Legality. 

Where a charge is framed an acquittal can be 
either on merits or under S. 345 of the Code. 
Where an accused was charged for wrongful con¬ 
finement of two persons but one of them alone 
compounded his case wilh the accused and the 
Magistrate ignored the fact that the charge was 
framed for wrongful confinement of two persons 
and acquitted the accused. 

Held , that the acquittal was in contravention of 
Code of Criminal Procedure inasmuch as the 
charge was framed in respect of two persons, and 
only one of them had compounded and not both 
as required by S 345 of the Code. ( Grille, J ) 
In re Khilawansingh Mansingh Dangi I.L.R, 
(1937) Nag. 286=166 I.C. 926=9 R.N. 154=38 
Cr.L.J. 334=A.I.R. 1937 Nag. 72. 


-S. 346— Order by Sub-Divisional Magis¬ 
trate cannot be set aside. 

District Magistrate has no power to cancel or 
set aside an order of a Sub-Divisional Magistrate 
transferring a case referred to him for transfer, 
under S- 346. ( Gruer, J.) Emperor v. Ganpat. I. 
L R (1937) Nag. 135=165 I C. 830=9 R.N. 97= 
1936 Cr.C. 937=38 Cr.L.J. 15=AI.R. 1936 
Nag. 220. 

-Ss. 346 and 350 (2)— Proceedings stayed 

under S. 346— Magistrate by whom case is taken 
up—If must hold de novo trial. 

Where proceedings had been stayed under 
S. 346, Cr. P. Code, the Magistrate by whom the 
case is subsequently taken up is to hold a de novo 
trial. {H enaerson and Khundkar, JJ.) Sasthi- 
gopal v. Haridas Bagdi. 175 I.C. 537=10 R C. 
799=39 Cr.L.J. 606 (2)=42 C.W.N. 508=A.I.R 
1938 Cal. 415. 


-S. 347— Concurrent jurisdiction — Commit¬ 
tal to Court of Session—When justified—State¬ 
ment of reasons—Necessity. . 

Offences which are triable by both a Magistrate 
and a Sessions Court should ordinarily be tried 
by the Magistrate, though in certain cases he can 
commit to sessions. The latter course is an excep¬ 
tion to the general rule, that if the Magistrate 
can try he should do so. The discretion to com- 
mit to sessions must be exercised after due con- 
sideration and the reasons for it must, be stated 
because it is onlv by giving the reason is it possi¬ 
ble to tell that the Magistrate has realised that 
he can try the case himself and is not bound to 
commit to sessions. ( Hamilton, J .) Sheomangal 
v. Emperor. 184 I.C. 260=12 R 0 87;= 1939 A. 
Cr.C. 177=40 Cr.L.J. 903=1939 A.W.R. (C.C.) 
188=1939 O.L.R 596=1939 O.A. 729=1939 O. 
W.N. 868=A.I.R. 1940 Oudh 15. 


-Ss. 347 and 288— Commitment to Sessions 

in warrant case — Magistrate, if required to start 
proceedings de novo —Statements recorded Prior 
to commitment—If can be used as substantive 

evidence. , 

If in a trial started as a warrant case under 

Chapter XXI, Cr. P. Code, the Magistrate decides 
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after a charge has been framed to commit the 
accused to the Sessions Court under,S. 347, Cr. P, 
Code, he is not required to take proceedings de 
novo under Chapter XVIII. Cr.P. Code, provided 
always that the requirements of Ss. 208, 211 and 
212,Cr. P. Code, as well as the formalities requir¬ 
ed by S. 213, Cr. P. Code, are carefully observed. 
If the Magistrate commits the accused subject to 
the above safeguards relating to the rights of the 
accused, any statement recorded by him in the 
presence of the accused prior to the commitment 
would be the evidence of a witness duly recorded 
under Chapter XVIII, and may, therefore, be 
transferred and treated as substantive evidence in 
the trial before the Sessions Court under S. 288, 
Cr. P. Code- (Young, C.J and Sale, J.) F zal 
v. Emperor. I.L.R. (1940) Lah. 151=A.I.R. 1940 
Lah. 389. 

■Ss. 349 and 350 (2) —Proceedings submitted 
to superior Magistrate—Right of accused to de 
novo trial. 

Per Khundkar, J. —The only reasonable con¬ 
struction to put upon the second part of sub- 
S. (2) of S. 350, Cr. P. Code, would be to say that 
where proceedings have been submitted to a 
superior Magistrate under S. 349, the accused 
may not insist upon a de novo trial. To hold 
otherwise would be to render S. 349 (2) of no 
effect. {Henderson and Khundkar, JJ.) Sasthi- 
gopal v. Haridas Bacdi. 175 I.C. 537=10 RC. 
799=39 Cr. L.J. 606 (2)=42 C.W.N. 508=A.I. 
R. 1938 Cal. 415. 


-Ss. 349 and 367 —Reference to superior 

Magistrate—Duty of such Magistrate to form in¬ 
dependent judgment—Judgment according to 
S. 367, if necessary. 

Where a case has been referred to a superior 
Magistrate under S. 349, Cr. P. Code, it is not 
sufficient for such Magistrate to merely accept 
the findings of the inferior Magistrate making 
the reference. He should form his own indepen¬ 
dent judgment and write a judgment conforming 
to the requirements of S. 367, Cr. P. Code. (Zia- 
ul-Hasatt. J.) Lallu Ram v. Emperor. 178 I.C. 
173=1938 A.Cr.C 125=39 Cr.L.J 1005=11 R. 
O. 91=1938 O.W.N. 1051=1938 O.A. 802=1938 
A.W.R. (C.C.) 87=1938 O.L.R. 468=A.I.R. 
1939 Oudh 35. 


-S. 349—Appeal — Competency — Order 

inder S. 349, sentencing the accused to a fine of 
*s. 25 passed by a First Class Magistrate coupled 
vith order under S. 106 See CR- P- Code, r ? s 1 ‘ 
H3 AND 408. 41 C.W.N. 833=A.I.R. 1937 Cal. 

194. 

-S. 350— Applicability—Summary trials. 

S. 350, Cr. P. Code, does not in terms exclude 
iummary trials from its operation. It applies to 
ill enquiries or trials conducted by a Magistrate 
n which the whole or any part of the evidence 
las been heard and recorded. The option given 
>y S- 350, Cr. P. Code, to a Magistrate to act on 
he evidence recorded by his predecessor applies 
lIso to summary trials. {Gruer, /.) 

/. Durgaprasad. 189 I.C 689=41 Cr L.J. 782- 
1940 N.L.J. 321=A.I R. 1940 Nag. 239., 

-S. 350-Applicability to summary tnals— 

rrial commenced summarily Change o 
trate—Jurisdiction of Magistrate to con 
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summary manner. See Cr. P. Code, Ss. 263 and 
264. A I.R. 1936 Sind 40. 

-S. 350—“Trio /”—Warrant case —" TriaF *— 

When commences—Charge framed by one Magis¬ 
trate—Trial de novo by another — Discharge and 
order of compensation—If illegal—Magistrate if 
bound, to recommence only after the stage of 
charge. 

For purposes of S. 350, Cr. P. Code, the “trial” 
of a warrant case covers the whole of the procee¬ 
dings. It cannot be said to commence only when 
a charge is framed. “Trial” means the procee¬ 
ding which commences when the case is called on 
with the Magistrate on the Bench, the accused in 
the dock, and the representatives of the prosecu¬ 
tion and defence, if the accused be defended, 
present in Court for the hearing of the case. A 
Magistrate who hears a case de novo after 
another Magistrate had already dealt with it and 
framed a charge does not act illegally or con¬ 
trary to the terms of S. 350. He is not bound to 
re-commence only from the stage of the charge. 
He has power to re-commence the proceedings 
from the beginning, and is competent to pass an 
order of discharge, and can pass an order of 
compensation under S. 250, Cr. P. Code. The 
fact that another Magistrate had already framed 
a charge does not make the order of the compen¬ 
sation or discharge illegal. An order under 
S. 250, Cr. P. Code, can be made as well after an 
order of acquittal as after an order of discharge. 
(Broomfield and Sen, JJ.) Dagdu Govindshet 
Wani v. Punja Vedu Wani I.L.R. (1937) 
Bom. 211=166 I.C. 598=9 R B. 247=38 Cr.L.J. 
250-38 Bom.LR. 1189=A.I.R. 1937 Bom. 55. 

-S. 350—De novo trial — Charqe Previously 

framed—If subsists or wiped out—Magistrate re¬ 
hearing case at discretion and at accused’s re¬ 
quest — Distinction. 

Under S. 350, Cr. P. Code, the inquiry or trial 
has to be commenced de novo if the succeeding 
magistrate in his discretion decides that it should 
be so, with the necessary implication that the 
charge Already framed has to be ignored and is no 
longer in force. But that is not the case when 
the case is re-heard at the request of the accused 
(Gruer, /.) Tukaram Mahar v. Emperor. I L 
R. (1936) Nag. 92=164 I C. 744=9 R.N 28=37 
Cr.L.J 983=19 NL.J. 115=1936 Cr.C. 708=A. 
I.R. 1936 Nag. 153. 

~~-S. 350—De novo trial—Discretion of Court 

—Right of accused to object to de novo trial. 

. P.* s desirable for the proper administration of 
justice that normally, the Magistrate who passes 
the final order should be the Magistrate who has 
heard all the evidence. The accused has no right 
to insist that there shall not be a de novo trial or 
inquiry. The Magistrate beginning the procee¬ 
dings anew against the wishes of the accused is 
not acting without jurisdiction. There is no 
provision in the Code which enables the accused 
to demand that witnesses examined by the Magis¬ 
trate who has ceased to exercise jurisdiction, 
shall not be re-summoned and re-heard. ( Grille , 
/.) Sardarilal v. Emperor. I.L.R. (1937) Nag 
538=169 I.C. 47=9 R N. 295=38 Cr.L.J. 697 
=A.I.R. 1937 Nag. 147. 

--S. 350—De novo trial—Effect of — Succeed¬ 
ing Magistrate granting de novo trial — Re-trans¬ 
fer to first Magistrate—Power to proceed with 
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case from stage at which he left case before 
transfer. 

A de novo trial granted by a succeeding Magis¬ 
trate has the effect of cancelling the proceedings 
before his predecessor and if the case is re¬ 
transferred to the first Magistrate he cannot 
proceed with the ca^e from the stage at which it 
was left by him before transfer, even though the 
case may not have proceeded before the succeed¬ 
ing Magistrate be>ond merely ordering de novo 
trial. (Gruer. J ) Emperor v Ganpat. I L R. 
(1937) Nag 135=165 I.C 830=9 R N 97 = 1936 
CrC. 937=38 Cr.L.J. 15=A.I R. 1936 Nag. 
220 

S. 350—De novo trial— Interrogatories pre¬ 
viously issued and answered—If should be exclud¬ 
ed from evidence. 

Where interrogatories have been served and 
answered and subsequently a trial de novo under 
S. 350 is demanded and granted, it is not neces¬ 
sary to issue a fresh set of interrogatories nor 
can the interrogatories which have already been 
answered be excluded from evidence in the case. 
The object of re-summoning witnesses who have 
already been examined is that the Magistrate 
may see their demeanour in the witness-box. 
This does not apply in the case of interrogatories 
and therefore the answers given to the interroga¬ 
tories before trial de novo can be considered as 
evidence in the case during trial de novo. 

(Almond. J.C ) Roshan Lal v. Emperor. 188 
I.C 770=13 R. Pesh. 7=41 Cr.L.J. 681=A I.R. 
1940 Pesh. 17. 

-S. 350—De novo trial—Nature of—Effect 

on prior proceeding — Latter—If wiped out. 

A de novo trial is not strictly speaking a new 
or fresh trial. All that it means is that the 
accused shall have the right to have all or any of 
the witnesses re-summoned and re-heard by the 
new Magistrate. It does not mean that when the 
accused claims this privilege of re-summoning 
and re-hearing the witnesses what had taken 
place before is completely wiped out or that he 
should renew every application which he had 
made before he claimed that privilege. ( Pand - 
rang Row, J ) Venkatanarayana Aiyar, In re. 
45 L.W. 240=168 I.C. 291 = 1937 M.W.N. 173 
=38 Cr.L J. 537=1937 M.Cr.C 105=9 R.M. 
559=A.I.R. 1937 Mad. 448=(1937) 1 M.L.J. 
338. 

S. 350 —Right to claim de novo trial before 
charge. 

An accused has no right to claim a de novo 
trial when the case is at the stage of enquiry. 
(Gruer, J.) Emperor v. Ganpat. I.L.R. (1937) 
Nag. 135=165 I.C 830=9 R N. 97=1936 Cr.C. 
937=38 Cr.L.J. 15=A I.R. 1936 Nag. 220. 

-S. 350— Scope of. 

Whereas the accused’s right under S. 350 (1), 
proviso (a) arises only when the case is at the 
stage of trial, the Magistrate is not so bound, and 
may re-commence the case under S. 350 (1) even 
when it has not reached the stage of trial. 
(Gruer, J ) Emperor v. Ganpat. I.L.R. (1937) 
Nag. 135=165 I.C. 830=9 R.N. 97=1936 Cr.C. 
937=38 Cr.L.J. 15=A.I.R. 1936 Nag 220. 

S. 350 Scope Error in jurisdictio: if 
mere irregularity. 

S. 350 relates to jurisdiction and error in juris¬ 
diction is not a mere irregularity. (Davis, J.C . 
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and Dadiba C. Mehta, A J.C.) Emperor v. Heman- 
das Devansingh. 161 I. C. 267=37 Cr.LJ. 455 
=8 R.S. 134=1936 Cr.C. 230=A.I.R. 1936 Sind 
40. 

-—S. 350 —Scope and object—Witness exa¬ 
mined on commission—If need be re-examined on 
de novo trial. 

S. 350, Cr. P. Code, is inserted in order that an 
accused should not be prejudiced by a Magistrate 
relying on evidence which he did not record him¬ 
self. The words “re-summoned and re-heard" in 
Proviso (a) to S. 350 presuppose that the wit¬ 
nesses have already been summoned and heard. 
The accused were prosecuted under Ss. 193, 467 
and 471, Penal Code, for preparing a forged 
receipt. The Government Examiner of Question¬ 
ed Documents was examined on commission. On 
a transfer of the Magistrate a de novo trial was 
commenced and the second Magistrate recorded 
again evidence of all the witnesses but did not 
issue a second commission to examine the 
Government Expert again and convicted the 
accused. 

Held, that as the Expert was examined by 
interrogatories there was no point in the second 
Magistrate issuing a commission over again for 
interrogatories. S. 350 did not apply to the case. 
The trial was not therefore irregular. ( Middleton , 
A J.C.) Kaura Ram v. Emperor. 169 I C. 44= 

9 R. Pesh. 131=38 Cr.L.J. 748=A.I.R. 1937 
Pesh. 67. 

--S. 350 (1)— Construction—More than one 

transfer— Waiver of de novo trial—Last Magis¬ 
trate, if can act on the evidence of the first 
Magistrate—Predecessor if means ‘ predecessors '. 

Where a Mag strate had recorded the evidence 
and the second Magistrate merely recorded the 
claim for a de novo trial and where before the 
third Magistrate the claim for de novo trial is 
waived by the accused's Counsel, the last Magis¬ 
trate can act on the evidence recorded by the first 
Magistrate. The word ‘predecessor’ in S- 350 (1), 
Cr. P. Code, should be taken to mean ‘predeces¬ 
sors’where there is more than one. (Gruer, J) 
Moti v. Keshrichand. I.L R. (1939) Nag. 79= 
176 I.C. 808=39 Cr L J. 815 = 11 R.N. 80=1938 
N.L J. 96=A.I.R. 1938 Nag. 288. 

-S. 350 (1)— Duty and discretion of Magis¬ 
trate—Right of accused to de novo inquiry before 
charge. 

An accused is not entitled under S. 350 (1), 
Cr. P. Code, to have a de novo inquiry prior to 
the framing of the charge. S. 350 gives the 
accused the right to have a de novo trial. The 
trial begins only after the framing of a charge. 
The section leaves the re-summoning of wit¬ 
nesses entirely to the discretion of the Magistrate. 

If he does not feel it necessary to examine any 
witness afresh, it is not incumbent on him to do 
so. (Horwill, J.) Harichandra Reddy v. Em¬ 
peror, 176 I.C. 879 (2)=39 Cr L J. 828=11 R. 
M. 189=1938 M.W.N. 587=1938 M Cr.C. 202= 
48 L .W. 136=A.I.R. 1938 Mad. 742=(1938) 2 
M.L.J. 222. 

-S. 350 (1) and (3)— Transfer of magis¬ 
trate who heard the case—New magistrate not 
doing any thing—Re transfer of the former 
magistrate — Right to demand de novo trial— 
Object of S. 350. 
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Where a magistrate after examining the prose- 
cution witnesses and recording the statement of 
the accused and framing a charge, is transferred 
and the case is transferred to another magistrate 
for trial, but before any proceedings are taken in 
his Court, the former magistrate is re-posted to 
the original place and the case is re-transferred 
to his file, the accused have no right under the 
circumstances to demand a de novo trial under 
S. 350 (3), for the re-posted magistrate cannot be 
considered ‘another magistrate' within the mean¬ 
ing of S. 350 (1), Cr. P. Code. The fundamental 
idea of S. 350, Cr. P. Code, is that the magistrate 
who passes judgment in a case should be the 
magistrate who has heard the evidence, and if he 
has not heard all the evidence, then the accused 
is given a right to demand resummoning and 
rehearing. ( Bennet , /.) Shyamapado Deb v. 
Sunder Das. I.L.R. (1938) All. 794=1938 A. 
Cr.C 74=1938 A.L.R, 801=177 I.C. 978=11 R. 
A. 241=39 Cr.L.J. 978=1938 A.L J. 767=1938 
A.W R. (H.C.) 492 = A.I R. 1938 All. 536. 

--S. 350 (1), Proviso (a)— Applicability— 

Enquiry preliminary to commitment to Sessions. 

Where a Magistrate after examining some 
witnesses in an enquiry preliminary to commit¬ 
ment to the Court of Sessions ceases to exercise 
jurisdiction and is succeeded by another Magis¬ 
trate, the latter Magistrate is not bound to 
commence the enquiry de novo. As this is an 
enquiry and not a trial, the case does not come 
under the proviso (a) of sub-S. (1) of S. 350. Cr. 

P. Code. The Magistrate has, however, got a 
discretion to exercise whether he will act on the 
evidence recorded by his predecessor, or he will- 
resummon any of the witnesses before he frames 
a charge aeainst the accused. ( Mukherjea and 
Bisiuas. JJ.) Ashutosh Sen v. Emperor. 42 C. 
W.N. 224. 

-S. 350 (1), Proviso (a)— Applicability — 

Enquiry under S. 110— Right of person proceeded 
against to have witnesses re-summoned and re¬ 
examined. 

A person proceeded against under S. 110, Cr. 

P. Code, is entitled to have the prosecution wit¬ 
nesses re-summoned and re-examined in virtue of 
proviso (a) to S. 350 (1) of the Code. The words 
“the manner hereinafter prescribed for conduct¬ 
ing trials and recording evidence in warrant 
cases" occurring in S. 117 (2), Cr.P. Code, which 
applies to an enquiry under S.J 110. are wide 
enough to cover the special procedure laid down 
for the trials of summons cases or warrant cases 
in Chapters XX and XXI as well as the general 
provisions as to inquiries and trials contained in 
Chapter XXIV which contains S. 350. (Ganga 

Nath, J.) Emperor v. Mahtab Singh. 169 I.C. 
833=10 R.A. 71=1937 A W.R. 382=1937 A.L.J. 
373=38 Cr.L.J. 804=1937 All L.R. 598=A.I.R. 
1937 All. 438. 

-S. 350 (1), Proviso (a)— Applicability-- 

Person against whom proceedings are taken under 

Ch. 36— Right of. 

The Proviso to Cl. (1) of S. 350, Cr. P. Code, 
applies only in the case of trials of persons accu¬ 
sed of offences alleged to have been committed Dy 
them. Hence a person, against whom proceeciin^ 
are taken under Ch. 36, Cr. P. Code, cannot cla m 

under S. 350 of the Act that the en Q u ‘ r * j 
be commenced afresh as he is not an accused per 
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son. ( Mackney , J.) U Kun Zaw v. Ma Aye 
Khin. 172 I.C. 876=10 R.R. 285 (2)=39 Cr.L. 
J. 205=A.I.R. 1937 Rang. 536. 

-S. 350 (1), Proviso (a)— Applicability — 

Proceedings under S. 110—De novo trial—Right 

of- 

Proviso (o) to S. 350 (1), Cr. P. Code, applies 
to proceedings under S. 110 and other preventive 
sections of the Code and a succeeding Magistrate 
is therefore bound to grant an application fora 
de novo enquiry. (Grille , J.) Govinda v. Em¬ 
peror. 20 N.L.J. 117. 

-S. 350 (1), Proviso (a)—Claim for de 

novo trial — Order resummoning witnesses — Wit¬ 
nesses not examined in chief—Legality of trial — 
Acquiescence of accused — Effect. 

Where a Magistrate recorded the claim of the 
accused for a de novo trial and directed all the 
prosecution witnesses to be summoned to appear 
on a particular day, the Magistrate must be 
deemed to have directed a de novo trial (including 
inquiry). In such a case failure to examine the 
witnesses in chief vitiates the trial. Mere acquies¬ 
cence on the part of the accused in such a 
procedure cannot estop him from questioning the 
legality of the trial in appeal or revision. 

( Niyogi, J.) Purushottamrao Bhanji v. Em¬ 
peror 178 I.C. 465=11 R.N. 229=40 Cr.L.J. 73 
=1938 N.L J. 309=A I.R. 1938 Nag. 493. 

-S. 350 (1), Proviso (a)— Contravention of 

—When vitiate trial. 

A contravention of the provisions of S. 350 (1) 
(a) will vitiate the trial only when there is a re¬ 
fusal on the magistrate's part to re-summon and 
re-hear the witness or when the evidence of wit¬ 
nesses examined against the provisions of Cl. (a) 
is relied upon by the Court. ( Zia-ul-Hasan, J.) 
Sheo Ram z/. Emperor. 14 Luck. 172 = 177 IC 
200=1938 O.L.R. 399=1938 A. Cr C. 95=11 R 
O. 35=39 Cr.L J. 854=1938 O.A. 661=1938 
O.W.N. 881=A.I.R. 1938 Oudh 212. 

-S. 350 (1), Proviso (a)—De novo trial — 

Prosecution not relying and not wishing to pro¬ 
duce witnesses examined before — Accused, if can 
insist on their production. 

S. 350 (1) (a) does not require that even a wit¬ 
ness on whom the prosecution does not rely and 
whom it does not wish to produce at the de novo 
trial though examined in the earlier trial should 
also be produced at the de novo trial. This may 
be a matter for comment and inference, but the 
S. 350 (1) (a) does not authorise an accused to 
compel the prosecution to produce a witness 
whom they do not wish to produce. ( Zia-ul- 
Hasan, J.) Sheo Ram v. Emperor. 14 Luck. 
172=177 I.C. 200=1938 O.L.R. 399=1938 A. 
Cr.C. 95=11 R.O. 35=39 Cr.Lj. 854=1938 O. 
A 661=1938 O.W.N. 881=A.I.R. 1938 Oudh 
212. 

S. 350 (1), Proviso (a )—Scope and appli 
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and re-heard, and it does not give him any other 
right- When the magistrate has decided to ex¬ 
ercise the option of re-summoning witnesses, the 
accused has no right to insist that there shall not 
be a de novo trial or inquiry. ( Thomas C. J. and 
Yorke, J.) Gur Dayal v. Sheo Dularey 14 

Luck. 156=177 I C. 250=1938 A. Cr.C. 86 = 11 
R.O. 37=39 Cr.L.J. 858=1938 O.L R 402= 
1938 O.A. 652=1938 O.W.N. 841=A.I R. 1938 
Oudh 218. 

-Ss. 350 (1), Proviso (a) and 227—De 

novo trial — Effect —Nezu charge, if can be 
framed. 

When a de novo trial is granted, it has the 
effect of wiping out the prior proceedings. Hence 
a magistrate can frame a new charge or add a 
new one to the existing charge, when he grants a 
de novo trial. Even otherwise, if a new magis¬ 
trate does frame a new charge the accused can 
have no grievance for under S. 227 (1), Cr. 
Code, a Court can, at any time before judgment 
is pronounced, alter or add to any charge. (Zia- 
ul-Hasan, J.) Gajju v Emperor 177 I C 193 
= 1938 O.W.N. 898=11 R.O. 34=1938 OLR 
394 = 1938 A. Cr.C. 96=39 Cr L.J. 849=1938 
O A. 658=A.I.R. 1938 Oudh 247. 

" S. 350, Proviso (b)— Scope — Transfer 
of Magistate after recording of prosecution 
evidence and framing of charge—Subsequent re¬ 
transfer—Beginning of case at stage at which 
he left before—Refusal to re-summon witnesses 
—If vitiates proceedings. 

The principle underlying S. 350, Cr. P. Code, is 
that the Magistrate who hears the evidence 
should decide the case. The refusal to re-sum¬ 
mon and re-hear the witnesses examined by the 
same Magistrate before is only an irregu¬ 
larity which does not vitiate the proceedings in 
vdew of proviso (b) to S. 350, Cr. P. Code, and the 
High Court or a superior Court will not interfere 
unless the accused has been materially Prejudiced 
thereby. Where a Magistrate after wholly re 
cording the prosecution evidence and framing a 
charge in a case is transferred, hut before the 
succeeding Magistrate begins a de novo trial the 
former Magistrate is re-transferred to the Court 
there is nothing illegal if lie proceeds to hear the 
case from the stage at which he left it at the 
time of hi§ ceasing to have jurisdiction over the 
case for a time. His refusal to re-summon and 
re-hear the witnesses already examined by him 
before is only an irregularity. ( Lakshmana Rao, 

N 1245 DDEEM Sahib v ' Emperor. 1937 M. W. 


cability of—Decision of second magistrate to re¬ 
summon witnesses—Accused if can insist that 
there shall be no de novo trial. 

The proviso (a) to S. 350(1), Cr. P. Code, has 
■no application to a case where the new magistrate 
decides to re-summon witnesses and to recom¬ 
mence the inquiry or trial. The proviso only gives 
the accused a right at the commencement of the 
proceedings before the new magistrate to demand 
that the witnesses or any of them be re-summoned 


rl Ss- 350, Proviso (b) and 530—Scope- 
Change of Magistrate—Demand for re summon¬ 
ing and re hearing of prosecution witnesses—Re- 
• / ,witnesses recalled and cross-examined 
— 1 rial—If vitiated. 

Where after the prosecution witnesses had been 
examined and a charge framed, a new Magistrate 
takes up the case, his refusal to accede to the 
demand of the accused for re-summoning and re- 
hearing of the witnesses is not an irregularity 
which vitiates the trial. And when all the witness- 

forWt r M al, ? d and f V r,h S r cross examined be¬ 
fore the Magistrate who decides this ca^e the 

accused cannot be said to be prejudiced by the re¬ 
fusal to re-summon and re-hear the witnesses, and 
the convicuon cannot be set aside on that ground 
C Lakshmana Rao t /.) Ramamuni Reddi, In re' 
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177 I C. 598=48 L W 248=1938 M W N. 820= 
11 R.M. 358 (2)=39 Cr.L.J, 932=1938 M.Cr.C. 
153=A.I.R. 1938 Mad. 724=(1938; 2 M.L.J. 
41. 

-Ss. 350 and 537— Delivery of judgment— 

Succeeding Magistrate delivering judgment writ¬ 
ten by his predecessor without adopting it as his 
own — Irregularity, if curable. 

Under S. 350 it is quite possible that the succee¬ 
ding Magistrate may take the judgment left by 
his predecessor and compare it with the evidence 
recorded in the case and discover that it expres¬ 
ses what he himself would have decided on the 
case. In that case, if there is no demand for a 
new trial on the part of the accused, he may 
deliver that judgment as his own. In fact by so 
doing it becomes his own judgment. But where 
the succeeding Magistrate has delivered judgment 
not as his own judgment but as that of his pre¬ 
decessor without signing it himself or dating it, 
the defect in the delivery of such judgment goes 
beyond a mere irregularity curable under S. 537 
It is not contemplated in the Code that a Magis¬ 
trate shall deliver any judgment other than his 
own and if he does so it is not an irregularity in 
the form of delivery; it is not delivering judg¬ 
ment at all. (Spargo, J.) Chinnayar v. Maung 
MyaThi. 1939 Rang.LR. 570=183 I C 216= 
40 Cr.L.J. 829=12 R.R. 69=A.I.R. 1939 Rang. 

249. 

--Ss. 350 and 537 —Judgment prepared by 

Magistrate delivered by his successor—Failure to 
give opportunity to accused to ask for de novo 
trial—Irregularity—If curable. 

Where a case was adjourned for judgment but 
before that date the Magistrate was transferred 
and was succeeded by another who signed and 
delivered the judgment prepared by his predeces¬ 
sor without giving an opportunity to the accused 
persons to ask for a de novo trial, the irregularity, 
if any, is covered by S. 537. Cr. P. Code (Ram 
Lai, J.) Harnam Singh v. Emperor. 189 I.C. 
826=41 Cr L.J. 808=42 P.L R. 240=A.I R. 1940 

Lah 289. , , . 

---S. 352—Holding of trial at place other than 

Court-house—Proper procedure to be followed. 

The question whether a trial should be held at 
a place other than the Court-house is a matter 
purely within the discretion of the Magistrate 
himself. Where he decides to hold the trial in 
jail premises he must pass a formal order direct¬ 
ing that the trial should be held in the jail pre¬ 
mises. Such a formal order must invariably be 
passed, as otherwise, if accused persons consider 
. that they have a grievance in any matter it would 
be difficult for them, in the absence of any formal 
order, to have recourse to higher authority for 
redress. It is ordinarily for the trying Magis¬ 
trate to take the initiative in these matters if he 
considers that the trial should not be held in his 
Court-house. If however the District Magistrate, 
who is responsible for law and order in his dis¬ 
trict, wishes to take the initiative in such matters 
himself, his proper course is not to move the 
Local Government himself straightaway in the 
matter, but to instruct the Public Prosecutor to 
make an application to the Magistrate asking that 
the trial shall be held elsewhere It is then for the 
Magistrate to pass formal orders as to whether 
he considers it desirable to hold a trial in the 
Court or outside of it. If the Magistrate then 


wishes to try the case in a place other than his 
Court, he will do so after obtaining the permission 
of the necessary authorities who' are in control 
of the premises in which the Magistrate desires to 
hold the trial. (Mya Bu, Ag. CJ. and Mosely, J.) 
The King v. U Khemein. 1940 Rang LR 122= 
187 I.C. 640=12 R.R. 353=41 Cr.L.J. 497=A.I. 
R. 1940 Rang. 72. 

—--S. 352, Proviso— Proceedings in camera — 

Discretion of Magistrate. I . <<i 

Where a Magistrate conducts a trial in camera 
in the exercise of his own discretion and under 
proviso to S. 352, Cr. P. Code, and no objection is 
raised to such procedure, the proceeding of the 
Magistrate cannot be upset except on the ground 
that one of the parties is prejudiced by the case 
being not tried in open Court. (Dunkley, J.) 
Gardners. U Kha 165 I C. 596=9 R R. 217= 
1936 Cr C. 961=38 Cr.L.J. 48=A.I.R. 1936 
Rang. 471. 

-Ss. 353 and 537 —Cross-cases — Witness’s 

answer about his statement in cross-case, recorded 
—Statement in cross-case not brought on record 
— Procedure, if regular — If curable under S. 537. 

Where a witness’s answer as to whether he 
made a statement in a cross-case is alone recor¬ 
ded, but a copy of the statement in the cross-case 
is not brought on record, the procedure adopted 
is improper and irregular being in contravention 
of S. 353, Cr. P. Code. Where it cannot be said 
to have caused prejudice, the irregularity can be 
cured by the application of S. 537. (Yorke,J.) 
Taqi Mohammad v. Mohammad Jan. 178 I.C, 
169= 11 R O 93=1938 A.Cr C. 134=1938 O.W. 
N. 1064=1938 O.A. 819=1938 A.W.R. (C C.) 96 
=1938 O.L.R. 465=40 Cr.L.J. 1=A.I.R. 1938 
Oudh 253. 

-S. 355 (2)—Scope—Summary trial—Magis¬ 
trate’s omission to sign memorandum of evidence 
—If vitiates conviction. See Cr. P. Code, Ss 263 
and 355 (2). 1940 PW.N. 93. 

-Ss. 355 and 356 —Applicability—Offences 

triable summarily, tried in ordinary way. 

There are certain offences which a Magistrate 
may try summarily under S. 260, Cr. P. Code. If 
he does so try them, he is not required to make 
any memorandum of the evidence at all. If he 
does not try them under S. 250 but tries them in 
the ordinary course, he is required under S. 355, 
Cr. P. Code, to make a memorandum of the evi¬ 
dence. He is not required to record the evi¬ 
dence in the language of the Court or have it so 
recorded. The provisions of S. 356 apply only to 
cases to which the provisions of S. 355 do not 
apply. (Allsop, J.) Mohammad Raftq Ahmad 
v. Emperor 162 I.C. 758=8 R.A. 901=37 Cr L. 
j. 710=1936 A.L.J 274=1936 A.W.R 375=1936 
A.Cr.C 107=1936 Cr.C. 476=1936 All.L.R. 470 
=A.I R. 1936 All 319. 


-Ss. 355 and 356— Magistrate not complying 

with requirements owing to other work — Irregula¬ 
rity, if technical. 

A magistrate is not entitled to attend to other 
work during the hearing of a case and to plead 
that other work as the reason of his inability to 
comply with the requirements of Ss. 355 and 35o, 
Cr. P. Code, with regard to the recording 
of evidence. The irregularity is clearly 
of much more than a technical 
(SmithJ.) Jagwohan Singh v. Emperor 
224=9 R.O. 294=38 Cr.L.J. 150=1937 A.Cr.C. 
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5=1936 O.L.R. 728=1937 O.W.N. 56=A.I.R. 
1937 Oudh 126. 

S. 356—Non-compliance with—Record, if 
can he used as basis for prosecution for perjury. 
See Penal Code, S. 193^ 1938 A. M L J. 17 . 

- Ss. 357 to 360— Recording of questions dis¬ 
allowed—Duty of Magistrate. 

When a Magistrate disallows questions in cross- 
examination, he is not required by statute law to 
make a note of them on the record. If he notes 
on the record each question which is disallowed, 
the procedure defeats its own object which is to 
get on with the case. When a question disallowed 
is important, or there is reasonable doubt whether 
it should not be disallowed it may be useful for 
the Magistrate to note the question and his re¬ 
asons for disallowing it. But this is entirely a 
matter for the discretion of the Magistrate. If 
the accused or the prosecutor is dissatisfied, it is 
always open to him to put in an application to be 
placed on the record saying that such and such a 
question was put but not allowed. ( Skemp , J.) 
Dewan Singh v. Emperor. 42 P.L.R. 589. 

-S. 360 —Reading over of deposition — Object 

of — Admissibility, if affected. 

The reading over of the deposition of a witness 
is intended to protect the accused as well as the 
witnesses. Where the accused has not raised any 
objection and where the witness himself has 
admitted that it was read over to him and cor¬ 
rectly recorded, no prejudice has been caused to 
any body and hence objections to its admissibility 
“I s . u ''Sequent proceedings ire not sustainable. 

( Ntyogi, J .) Sheoshanker v Emperor. 188 I 
C. 885=13 R.N. 14=41 Cr.L.J. 697=1940 N.L. 
J. 165 

-S. 362 —Mode of recording evidence. 

What the appellate Court requires is not merely 
the opinion of the Magistrate recording the evi 
dence given by the witnesses in cases from which 
appeal lies but a correct record of the evidence 
given by the witnesses: it is for the appellate 
Court to decide whether the evidence corrobora¬ 
tes or contradicts the other evidence which can 
be done only if the evidence is before it: Where 
in recording the evidence in chief of two witnes¬ 
ses, the Presidency Magistrate while passing an 
appealable sentence merely recorded the words 
“coiroborates P. W. I” and convicted the accu¬ 
sed. 

Held, that the Magistrate had failed to record 
the evidence of the witnesses in accordance with 
the provisions of S. 362 and hence the conviction 
could not be upheld. ( Henderson and Sen, JJ.) 
Ghulam Dastgir Khanz/ Emperor 184 I C 

^ 81 i~A 2 o RC ' 244=41 Cr.L.J. 40=A.I.R. 1939 
Cal. 623. 

T~?f ^ 4 f . a . n( ^ 333 — Scope—Confession re¬ 
corded xn English and not ih language of accused 
—Admissibility—Defect—If curable by S. 533. 

The fact that a confession is recorded in Eng¬ 
lish and not in the language of the accused will 
not render it inadmissible in evidence. When the 
Magistrate who recorded the confession is able to 
say that he was speaking the language of the 
accused and did not understand what the accused 
confessed, the fact that he took it down in Eng¬ 
lish, though he could have taken it in the langu¬ 
age of the accused, it is only a formal defect in 
the recording of the confession, which can be 
cured by the provisions of S. 533, Cr. P. Code. 
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(Narnia and Meredith, JJ.) Emperor v Kom 
moju Brahman 19 Pat. 301 = 188 I C 57 —i? 

5, P xr 674 = 6 B R 577=41 Cr.L J 533=193^p 
W.N. 915=A.I R. 1940 Pat. 163 39 P 

S. 366 (3)—Signing of judgment — Jf 

amounts to its delivery. J 

As soon as a Magistrate signs his judgment in 
the absence of the accused, he delivers it with n 
the meaning of S. 366 (3). Cr. P Code ' u" 
trial is then over (Blacker. J ) Gian S, Nr '* 
Amar Singh I L R. (1938) Lah 567— 179 r r 

990=11 R L. 656 = 40 Cr.L.J. 288=40 P L R 
996=A.I.R. 1939 Lah. 21 . E K 


. 367—Cases of different accused not 

specifically dealt with—If a ‘judgment’ 

Where the cases of the different accused are 
not dealt with specifically with reference to the 
evidence, the judgment is not a judgment as con¬ 
templated by S. 367. Cr P. Code (Zia-ul-H asan 
J) Madho Singh v. Emperor. 189 Ic pir-i? 

R O-92= 41 Cr LJ. 725=1940 0 A <83= mo 
O.LR. 420—1940 A.Cr.C. 98=1940 AWR (C 

C.) 253=1940 O W N. 607. (C - 

—S. 367— Contents of judgment. 

It is not necessary for a judgment to contain 
everything recorded in the evidence; when an 
appeal is heard the evidence is read. The judg¬ 
ment should contain sufficient of the evidence as 
is necessary to ascertain the facts deposed to. and 
the importance of and the value to be attached to 
the evidence of the witnesses, and the reasoning 
based on this evidence on which Judge founds his 
decision and his sentence ; to put more than this 
mtoa judgment is merely' to confuse. (Mya Bu 
and Mosetjv 7 / ) Nca Than i v. The King 184 
l.C. 78—12 K.R. 123=40 Cr.L T 871—A T I? 
1939 Rang. 263. A J - R - 

—-S. 361-Duty of appellate Court—Non-com- 

pltance -Effect of. n 

Per O Sullivan, J.— Where the reasons in the 

judgment of the appellate Court are not such as 

to enable a Revisional Court acting under the 
provisions of Ss. 435 and 439, Cr. P. Code to 
form any conclusion as to the correctness, lega¬ 
lity or propriety of the findings, the judgment is 

n'nhn /r e 7n-c d !r C ap P eal must be re-heard 
( Lobo, J.C. and O Sullivan, J.) Abdui I'adiw 

Em^or 189 I C. 226=13 R S 28=41 Cr L T 
724=A.I R. 1940 Sind 113. Cr.L.J. 

. S ‘ 3 b7—Judgment—Contents—Cac e refer- 
red to superior Mag^trate under S 349 . See 

I?5l^ ^ 0DE ’ Ss. 34 ^ AND 367 . 1938 O.W.N. 

— — S. 367— Judgment-Contents of—Magis¬ 
trate merely summarising evidence without criti- 

c } sm - S 'f c 'V' c y-Omission to discuss grounds 
for disbelieving witness—Effect. 

It is not enough for a magistrate in his judg¬ 
ment to merely summarise the evidence of all 
nnportant witnesses, without entering into anv 
criticism of the evidence. The first point to con¬ 
sider m a criminal trial is whether the witnesses 
are speakmg the truth and the object of writiW 
a judgment is to make it clear to the aonellaf? 
Court that the Magistrate has considered such 
grounds as are brought forward for c „ n n n V Cft 
the witnesses to be fa%e. Failure to discuTsuc^ 
grounds deprives the judgment of much of fts 
value. (Norman, I.C.S) Ram Singh 
PEROR. 1936 A.M.L.J. 85. Em - 
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-S. 367— Judgment, contents of — Re-produc - 

tion of all evidence—If necessary. 

A judgment is not required to be a resume or 
reproduction of all the evidence on record. A 
Courtis entitled to and should select such im¬ 
portant evidence as it considers necessary to 
support a decision on material points arising for 
consideration. ( Guha, Bartley and Nasim Alt, 
JJ.) Jitendra Nath Gupta v. Emperor. 169 I 
C. 977—38 Cr.L.J. 818=10 R.C. 69=A.I.R. 1937 
Cal. 99 (S.B.). 

-S. 367 — Judgment — Falsity of prosecution 

—Remarks by Magistrate If justified. 

A Magistrate is not bound to confine himself 
merely to a finding that the accused is not proved 
guilty. Such a verdict often leaves the accused 
with a stain on his character in the public estima¬ 
tion though not in law and it is the duty of a 
Magistrate, if he considers that the prosecution 
case is not only not proved but was deliberately 
false and concocted to give such a finding in 
favour of the accused so that the accused should 
leave the Court without a stain on his character. 
The Judge must also be at liberty to make re¬ 
marks on the character or conduct of certain 
witnesses who appeared to support that case for 
otherwise he cannot arrive at a finding that the 
documents on which the prosecution rely are 
false and fabricated. When he has done so the 
remarks that the conduct of persons doing such 
a thing is criminal or contemptible follows and is 
justified on the findings arrived at. ( Dalip Singh. 

I ) K aramat Ullah v. Emperor 186 I C. 799 
=12 R L. 431=41 Cr.L.J. 380=A.I.R. 1940 Lah 


42. 


S. 367— Judgment—Requirements — Com¬ 
pliance with — Necessity. 

So long as the law requires a judgment in a 
particular form the Magistrate must endeavour 
to comply with it. ( Norman, I.C-S.) Gopi v. 
Empf.ror. 1939 A.M.L.J. 45. 

-S. 367— Judgment — Contents — Commenta 

_ 47 _ — a a a • a 


ries on law and citation of authorities—Propriety 

and relevancy. . 

Commentaries on law are very useful things, 
but they must be used with discretion and with 
discrimination and the mere citation of a long 
list of authorities in support of a judgment does 
not of itself make a bad judgment a good judg¬ 
ment or correctly conclude the matter. ( Davis, 
J.C. and Mehta, A.J.C.) Sugnomal Tahtlram v. 
Phatandas. 166 I.C. 83 ( 2)--9 R S. 1 20—38 Cr. 
L.J. 133 (2) = 1936 Cr.C. 1093=A.I.R. 1936 

Sind 237. 

-S. Ml—Language of judgment—Duty of 

Court — Proceedings assuming communal as- 

^In cases which have assumed a communal as¬ 
pect, the proceedings in Courts and the language 
of their judgments necessitate special care and 
should not themselves promote the feelings ot 
-enmity, the promotion of which b y others it is 
their duty to punish under the law. ( Coldstream, 
J.) Emperor v. Attah Ullah Shah Bukhari. 
162 I.C. 624=37 Cr.L.J. 661=8 R L. 925-38 P 
L.R. 638=1936 Cr.C. 464=A.I.R. 1936 Lah. 

-429 . 

_L.S 367— Magistrate exculpating accused— 

Remarks to prejudice of accused—If justi¬ 
fied. - ■ w * 
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Where a Magistrate by his own order excul¬ 
pates rather than inculpates an accused, he is not 
justified in making remarks seriously to his pre¬ 
judice which will be justified only if his order 
i tended to inculpate rather than exculpate. (Davis, 
J.C. and Lobo, J.) Kartarchand v. Emperor. 
175 I.C. 57=10 R.S. 279=39 Cr.L.J. 524=A.I. 
R. 1938 Sind 103. 

-S. 367 —Power to expunge remarks from 

Magistrate’s judgment or order—When to be ex¬ 
ercised. 

It is a serious matter for the High Court to 
expunge remarks from a Magistrate’s judgment 
or order. High Court will interfere to expunge 
remarks which are libellous and irrelevant. But 
if they form an integral part of the judgment or 
its argument, and if they are inseparable, High 
Court will not interfere and mutilate a judgment 
so that it reads disjointedly or incoherently nor 
will it interfere merely because the Court may 
have passed remarks adverse to a witness pro¬ 
vided the judgment shows there is some basis for 
them, however inadequate may appear this basis 
to the higher Court. It may well be the bounden 
duty of a ludge or Magistrate in giving his judg¬ 
ment and his reasons to comment adversely upon 
1 the conduct of witnesses; so also it may be his 
duty to comment adversely upon the conduct of 
accused persons even though he may not consider 
the evidence sufficient to commit them for trial 
to the Court of Session. Nor will High Court in 
revision inquire into question of fact, but in 
dealing with applications of this nature it will 
take the Magistrate’s judgment as it stands. 
(Davis. J.C. and Lobo, J.) Kartarchand v. Em¬ 
peror. 175 I.C 57=10 R.S 279=39 Cr. L.J. 524 
=A.I.R. 1938 Sind 103. 

-S. 367 —Remarks against person not accus¬ 
ed or witness — Propriety. 

Though a Magistrate may have to consider 
facts in relation to a particular individual who is 
not an accused or witness in order to weigh fairly 
i the evidence against the accused or the evidence 
given by witnesses, yet he is not justified in con¬ 
demning such person without his being given an 
opportunity of being heard. (Davis, J C and 
Lobo, J.) 'Kartarchand v. Emperor. 175 I.C. 57 
=10 R.S. 279=39 Cr.L.J. 524=A.I.R. 1938 Sind 
103. 


-S. Ml—Scope—Compliance with—Requi- 

ites—Form of judgment—Absence of strict com- 
<liance — Effect. 

S. 367, Cr. P. Code, does not lay down any par- 
icular form which a judgment must take; if the 
oint for determination, the decision and the rea- 
ons for the decision can be gathered from the 
iody of the judgment, there is sufficient compli- 
nce with this section. But a judgment which 
oes not strictly conform to the provisions of 
367 is not illegal on that ground; an error of 
his type is a mere irregularity which is curable 
mless it has caused prejudice to the ac c use JJ- 
Bose, J ) Sukhdayal v. Mt. Saraswati. l UK- 
1936) Nag. 217=173 I.C 844=10 R.N. 326=39 
L.J. 370=A.I.R. 1937 Nag. 122. 

S. 367— Scope—Duty of Court as regards 


ach individual accused in cases. . f 

A judgment must conform to the provisions o 
. 367 which require, inter alia, that ij/hallcon^ 
ain the points for determination, the 
aereon and the reasons for the decision. 
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reauirements must be fulfilled in respect of each 
individual accused or suspect separately in cases 
where there are more than one. ( Lobo. J.C. and 
O Sullivan, J.) Abdul Karim v. Emperor. 189 I 
C. 226=13 R.S. 28=41 Cr.L.J. 724=A.I.R. 1940 

bind 113. 

——S. 367 (3)—Scope—Charge under Ss. 302 

311(1 2 Ul f l. y . Lode Doubt as to the offence actu¬ 
ally committed by accused—Procedure—Sentence 

mopw C N de 73. S - 7Z P£NAL CoDE ’ s - 72 - 

S. 367 (5) —Heads of charge—Exposition 
of law to be shown. 

Per Henderson, J. It is absolutely necessary 
that the heads of charge should show clearly and 
distinctly what the exposition of the law actually 
was. (Cunliffc and Henderson , //.) Madan 
Tilakdas v Emperor. 169 I.C. 306=q R C 914 

(2) =38 Cr.L.J. 767=41 C.W.N. 508=A.I.R. 

* Lai. 266. 

— -Ss. 367 and 424 —A ppellate judgment — 
Contents. 

It is the duty of the appellate Court not merely 
to consider whether there are reasons for diffe¬ 
ring from the judgment of the trial Court, but to 
apply its mind afresh to the evidence and to form 
its own conclusion and to embody its conclusions 
and the reasons on which they are based, in the 
considered judgment which will if necessary bear 
the scrutiny of the High Court. ( Patterson, J.) 
Kalicharan Som v. Priya Nath Das. 176 I C 

791 (2)=n R c - 150 = air; 

~Z ~“^ s * anc * 424 —Appellate judgment — 
Contents—Order stating ‘appeal rejectedif a 
proper judgment. 

It is an admitted principle of law that an ap¬ 
pellate judge has to write a judgment so as to 
show that he has applied his mind to the facts of 
the case. This is important from the point of 
view of the superior Courts because it gives them 
an idea that the judge has given his best consi¬ 
deration to the matter. Where an appellate order 
merely stated appeal rejected’, it does not fulfil 
the requirements Of law. (Mir Ahmad, A. J.C.) 
Abdul Wahid v. Emperor. 173 I C. 672=10 R 
Pesh. 52=39 Cr.L.J. 337=A.I.R. 1937 Pesh! 

^ S ‘ A 67 ,i an( *, 424 —Judgment —Contents— 

1 T /f A n a i / /v I m ^ . m 
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Duty of appellate Courts. 

It would be well for District Magistrates who 
hear appeals in criminal cases to bear in mind that 
they are also subordinate to higher Courts and it 
is their duty to satisfy the higher Courts by their 
judgments that they have applied their minds to 
the case before them and in recording a finding of 
conviction upon the evidence produced, they have 

arrived at a correct solution. To discharge this 

duty their judgments shouM fulfil the require¬ 
ments laid down by the law. It is not enough 
merely to say that all the points arising in the 
case have been considered by the Court below and 
have been rightly decided Under the law it is 
clearly the duty of the appellate Court testate 
the various points urged before it and to record 
its decision thereon with its reasons for those 
decisions. \MuIIg , / .) Bansidhar v. Emperor 
I.L.R. (1939) All. 865=185 I.C. 682=12 R A 
?, 6 , 6 = 41 .x?5; L J, 220 = 1939 A.L.J. 671=1939 A 

567=1939 A. Cr. C. 141=A.I.R.' 
1940 All. 18. ; .' [ • r 

Q* D .—173 


CR. P. CODE (1898), S. 369. 

^^JM\ZV 24 ~ JUdffmeHl ~ DisCUSsion of 

A mere statement in the judgment that the 
Magistrate has gone carefully through the whole 

that . Ih f rc are many discrepancies in 
the depositions of witnesses is no discussion of 
the evidence ar all {Grille, J.) Rachu.vathmal 
v. Patiram. I.L.R. (1938) Nag 157=172 IP 

Na 7 g = 394 R N - 172 = 39 Cr L J »=AIR 2 ? 9 fj 

———-*Ss^367 ami 424— Judgment—Duty of ap- 

Court—Conformity to provisions of Cr 
P. Code—Necessity. 

. Appellate Courts should take care to write 
judgments which are in consonance with the oro- 
visions of the Cr. P. Code because by failing to 
do so they encourage persons convicted to waste 
their money and the time of the High Court by 
making appl.cations in revision. (Allsop J ) 
Ram Singh v. Emperor. 186 I.C 97=1930 a 

836=12 R A ' 383=1940 A.CrC 13 

All 1 8 ^ rX J ' 249=1939 A L J 1146=A.I.R. 1940 

T-? 369 Applicability—Magistrate cancell¬ 

ing order for maintenance—Power of Magistrate 

^r n A'l.R e l P 937 r Ca r i de 334. S '" ^ P C °-' S - 469 

-S. 369— Construction. 

S. 369, Cr. P. Code, must be read with S 430 
of the Code. (Moje/y, J.) The King v. Nga 
Ba Saing. 1940 Rang L.R. 145 = 185 I C 142— 
12 2 R.R. 181=41 Cr.L.J. 108=A. I. R. 1939 Rang! 

3 fl~: RevieW ■ ° f “''“nee—Power of 
ti igft C ourt before signing warrant. 

S. 369. Cr. P. Code, comes into operation only 

when the Court has s^ned its judgment. In the 

case of the High Court exercising its ordinary 

original criminal jurisdiction, no judgment nor 

any other pronouncement of its decision is signed 

until the warrant is signed by the presiding Judge 

In proper cases therefore, the Judge can review 

his sentence, though already pronounced in 

Court, so long as the warrant has not been drawn 

up and signed. (Tyabjt, J.) Emperor v . Abdul 

Rahim an. 60 Bom. 485=162 IC 950—37 Cr 

Cr J C 75 57 T- a R t B p 437=36 BomLR 9 153=l 9 C 3 r 6 
C r -C. | 7 ^T" AR - Bom. 193. 

U „ ni m A r . y _ d ' s m ; ss a I of jail appeal 


is*... c Z . J ^*****^*1 vl jan appeal 

-—Finality-Subsequent appeal through counsel— 
Maintainability. Cr. P. Codecs. 421 and 

N 9 520 ILAPPEAL ' 1940 O A - 448=1940 O.W. 

if atplieYfo' Jud" 

’under S^ii^WoTfreLfl‘ 9al ~ Wr ° n3 ^ 
An order of discharge under S. 259, Cr. P 
ode, must be taken to be an order in the nature 
of a judgment and as such S. 369, Cr. P. Code 
would apply to such an order. S. 369 applies to 
{A 7 L gmentS whether they are legal or illegal 
t^ ean 4 ° rderUnd - er S 259 ^ clearly wrong 

the Magistrate passing the order cannot vacate U 
But the proper course is to refer the case to the 
appelate Court for setting it aside. {Weston, I 

A AIL J f< 45 AMEI> Yahya v - Manak Chand. 1938 

— ^ 8 ;36^ ^d 476 —Complaint under S 476 

°r C ° Ur t \° revie ™ its complaint—Small 
Ca»se Court Judge making complaint under 
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CR. P. CODE (1898), S. 369. 

S. 476— Whether can subsequently order commit¬ 
ment under S. 478. 

S. 369, Cr. P. Code, applies only to a judgment 
and not to a complaint even when it is made by a 
Court under S. 476, Cr. P. Code, and it does not 
therefore amount to a bar against a Court alter¬ 
ing or reviewing its complaint under S. 476. 
.Where a complaint made by a Small Cause Court 
Judge under S. 476 was returned to him by the 
District Magistrate with the request that he 
should act under S. 478 and the Small Cause 
Court Judge thereafter passed an order of com¬ 
mitment under S. 478 after holding a fresh 
enquiry. 

Held, that the Code did not bar a Court from 
altering or reviewing its complaint under S. 476 
and it was open to the Small Cause Court Judge 
to pass the order of commitment after the 
further enquiry which he made. ( Bennet , /.) 
Emperor v. Jagatram. 166 I C. 915=9 R.A. 469 
=38 Cr.L.J. 318=1936 A.W.R. 1125=1936 A. 
Cr.C. 235=1937 A.L.R. 112=1936 A.L.J. 1199= 
A.I.R. 1937 All. 76. 

-Ss. 369 and 561-A —Amendment of order 

—Power of Court. 

The Court has no power to amend its order by 
way of explanation or otherwise. {Monroe, J.) 
Ghanshyam Das Birla v. Suraj Bhan. 188 I. 
C. 856=13 R.L. 74=41 Cr.L.J. 708=42 P.L.R. 
153=A.I.R. 1940 Lah. 192. 

-Ss ; 369 and 561-A— Review — Inherent 

power of High Court. 

The High Court has no inherent power to 
alter or review a judgment in a criminal case. 
S. 561-A, Cr. P. Code, will therefore not confer 
such a power on the High Court. {Pollock, J.) 
Laxmanrao Parashram Deshmukh v. Emperor. 

I. L.R. (1940) Nag. 267=10 R.N. 192=172 I.C. 
299=39 Cr.L.J. 116=A.I.R. 1938 Nag. 74. 

-S. 374 — Reference under — Unanimous 

opinion of jury—Interference — Practice. 

Where the jury are unanimous in their opinion, 
the High Court would be reluctant to differ from 
such an opinion apart from strong reasons which 
would induce them to do so. {Henderson and 
Biswas, JJ.) Kumarish Chandra Karmakar v. 
Emperor. 173 I.C. 193=10 R.C. 764=39 Cr.L. 

J. 541 (2)=65 C.L.J. 423=A I.R 1938 Cal. 220. 

-Ss. 374, 418 and 423— Sentence of death — 

—Reference and appeal—Scope of—Power of 
High Court. 

Accused sentenced to death have under S. 374 
read with S. 418, in the High Court a right of 
appeal on matter of fact as well as of law. In 
disposing of a reference under S. 374, and appeals 
by persons sentenced to death, the Judges of the 
High Court are entitled to come to their own 
independent conclusions as to the guilt or inno¬ 
cence of accused independently of the verdict of 
the jury, or of the opinion of the Judge. But 
although they are not bound by the verdict of the 
jury, they must attach greatest possible weight to 
the verdict of the jury, if it answers a reasonable 
test. It cannot be said that in dealing with a 
reference under S. 374 and appeal by accused 
only two courses are open to the High Court, i.e., 
to acquit the accused or to order a retrial. If 
after examining the evidence which is admissible 
in law they find even without any opportunity of 
hearing witnesses and seeing their demeanour, 
that certain facts emerge from the evidence as 


CR. P. CODE (1898), S. 376. 

proved beyond reasonable doubt and the decision 
in the case depends upon inference to be drawn 
from these proved facts, they are not bound to 
order retrial. When however the evidence can¬ 
not be properly weighed by the Court without 
hearing witnesses and seeing their demeanour in 
the witness-box and they are not in a position to 
say whether the facts from which inferences are 
to be drawn are true or false, retrial should be 
ordered. ( Lort Williams and Nasim Ali, JJ.) 
Benoyendra Chandra Pandey v. Emperor. 63 
Cal. 929=64 C.L.J. 154=161 I.C. 74=37 Cr LJ. 
394=8 R.C. 472=40 C.W.N. 432=1936 Cr.C. 
145=A.I.R. 1936 Cal. 73. 

;S. 376— Order for retrial — Propriety — 
Conviction for murder set aside owing to 
defective charge to jury—Occurrence of murder 
before two years. 

Accused was convicted of murder and cons¬ 
piracy to commit dacoity. The conviction on the 
charge of murder was set aside on the ground 
that the charge to the jury was defective. It was 
found that occurrence of murder took place 
nearly two years before and consequently the 
witnesses would be liable to confuse what they 
had heard with what they had actually seen at the 
time of the occurrence. The accused was con¬ 
victed on the charge of conspiracy to commit 
dacoities and a sentence of transportation for 
life was passed on him. 

Held , the case should not be sent back for re¬ 
trial on the charge of murder. {Jack and Patter¬ 
son, JJ.) Sanyashi Gain v. Emperor. 171 I.C. 
183=38 Cr.L.J. 1018=10 R.C. 235=A.I.R. 1937 
Cal. 269. 

S. 376— Scope—Power of High Court under 


— Conviction of three persons under S. 377, I. P. 
Code, on joint trial—Conviction by jury—Appeal 
by all—Conviction of one under S. 302 at same 
trial—Proceedings for confirmation of death 
sentence—Right of accused to argue on questions 
of fact. 

S. 376, Cr. P. Code, is to be read with S. 418 
(2) which is an exception to thS general rule that 
an appeal on a trial by jury will lie only on a 
matter of law. S. 418 (2) gives a person convict¬ 
ed on a verdict of jury at the same trial with the 
person sentenced to death the same right to 
appeal on question of fact as well as law. K R 
and D were charged with offences under S- 377, 

I. P. Code, and tried by a Judge and jury at one 

trial. All the three were found guilty under 
S- 377,1. P. Code, by unanimous verdict of the 
jury and convicted and all of them appealed 
against that conviction. K and D were further 
charged with an offence under S. 302, I. P. Code 
and tried for that offence at the same trial. D 
was found not guilty by a unanimous verdict and 
acquitted. K was found guilty of murder by a 
majority verdict of seven to two and convicted of 
the offence of murder and sentenced to death- 
On the death sentence coming up for confirma¬ 
tion along with the appeals before the High 
Court, « 

Held, that K had full liberty to attack the 
verdict of the jury not only on questions of law 
but also on questions of fact by reason of b. 

(2). (Davis, J.C. and Mehta, A.J.C.) Khadim 
v. Emperor. 169 I.C. 716=10 R S. 17 ” 8 Cr s l» 

J. 808=31 S.L.R. 82=A.I.R. 1937 Sind 162. 
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CR. P. CODE (1898), S. 377. 

~ S. 377 —'New sentence or order’—Meaning 

T he new sentence or order referred to in S 377, 
Lr. r. Lode, refers to the powers of variation of 
the sentence, etc., conferred by S. 376. (Lord 
I Ifonkerton\.) Fakira v. Emperor. 64 I.A. 148= 

1 .L (137) Bom. 711 = 167 I.C. 790=39 PL 

M w 4 m ‘F^ 2 ^ 41 CWN - 741 = 1937 
546=9 R.P C. 231 = 1937 A. Cr C 74= 

3 BR. 426=38 Cr.L.J. 498=1937 OWN 412 
= 1937 A L.R. 328=46 L.W. 134=3 Bom L R 
966=1937 AWR. 1128=1937 P W N 441- 
1937 M.Cr.C. 376=1937 A.L J 1055=A I R 

1937 P q C ^V 9 T (1937) 2 M L J-323 (P C.) ' * 

- ;*• 3 77 —Sentence of death—Order of con- 
fir ?}?u t0U s ' 9 " ed oul >’ b y one Judge—Validity. 

Where the Court consists of two or more 
Judges and the order of confirmation of sentence 
of death is only made, passed and signed by one of 
them, the sentence of death is not validly confirm¬ 
ed but remains submitted to the Court which has 
to dispose of the same under Ss. 375 to 379, Cr P' 

TA pAK,RA v. Emperor. 

p 4 w-aa~t I L x£- < 193? ) Bom - 711 = 1937 A L. 
f W r 134=167 1 C. 790=33 P. 

_foi 7 3 i ^ 3 t 669=1937 A.WR. 1128 

~ J93 J A -L J- 1055 = 1937 O.L R. 216=41 C W 

Arr rii-ip'D N , 546:=9 R P C * 231=1937 
^—3 B.R. 426=38 Cr L T 4Q8— 10^7 

412^-a'T ^ Cr C 376=1937 O.W.N. 

*P 2 C~) A I R 1937 P ' C ' 119 =( 1937 ) 2 M.L.J. 323 

Scope—Proceedings submitted to 
Sub-Divisional Magistrate—Duty of latter—Re- 

\jompetency XSlrXCt Ma9 ' strate or H'Qh Court— 

?* * 3 ^ 9, F r ‘ P ‘ ^'° < * c ’ a Sub-Divisional 
Magistrate to whom proceedings are submitted 

^ 2 ?t n L y dl l P ° Seof . thecasei 9 the manner pro- 
f ^ section. Fie is not competent to 

J" C pe / erence to the District Magistrate 

undpr S c; 43 AS rt ?r s V b , mit jt to the High Court 
under S 438. (Lakshmana Rao, J.) Maila 

oa°a V/ ! ) A V ' Emperor - 31 L.W. 480=1940 M.W N 

^44 ( 1 ). 

T -S. 386— Court passing the sentence—Mean - 
wg of -Sentence of fine by Special Magistrate— 
termination of special powers — Succeeding 
Magistrate—Power to execute sentence. 

* s ^ nten ? e was Passed b/Gasa Special Magis- 
thA t ^ for ^ n,ng ? §P ec,aI Criminal Court within 

Ttfof^ an,ng of S * 23 of Ordinance 11 of 1931. 
itiat Court came to an end in May, 1932. S 
succeeded C as Sub-Divisional Magistrate. 

1 a* • " as r not a successor of G as a 

rof,rt a F Ma 8 ,Stra 1 fi f °o rming a S P eci al Criminal 
Court, consequently S could not execute by issue 

of a warrant °f attachment a sentence of fine 

imposed by G. (Lori Williams and Jack. JJ .) 

ltqo^?P? A T N ^ T o' 7 n PA o N r> A ^ z/ - Emperor - 63 Cal. 
r 16 ! 1 ? C co 9 7 9 ^ 8 R C 334=40 C.W.N. 604 

r 9 36 Cal M9 4 (2)==1936 Cr C 291=A I R ‘ 

7 7, S - 3 ®6 Fine on member of joint Hindu 

family—Attachment of standing crops of family 
tn the hands of the father — Legality. 

m . . . . on whom a fine has been 

imposed is a member of a Hindu joint family of 
•which the offender’s father is the manager, it is 
not permissible to attach and seize the standing 
crops of the family for the purpose of realising 
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CR. P. CODE (1898), S. 386. 

the fine, because that would infringe the rights of 

tne tather-manager. (Venkatasubba Rao, J .) 

koli.ivenkataratnam v. The Collector or 

i Cl f TNA - 2 63 LC. 480 (2)=9 R.M. 23=37 Cr. 

M* 836 = 1936 M W.N. 728=43 L.W. 760= 

J? 3 ? C /Jr ^F^r 936 M Cr C - 273=A.I.R. 1936 
Mad. 560=70 M.L.J. 717 . 

—- S. 386 ( 1 ) (a) Recovery of fine imposed 
upon a coparcener—Moz abUs of the coparcenary 

body, if can br sold. x 

The Court ssing a sentence of fine is authori¬ 
zed by S. 38o(l) (a), Cr. P. Code, to recover it 
by sale of the movable property of the offender. 
\\ here a coparcener is fined, it cannot be said 
that movable property owned by the coparcenary 
body is the property of the offender. It is the 

P rr >P ^ rty u )VVne<2 ky several persons in which the 
ottender has only an unascertained interest and so 
such property cannot be sold for the recovery of 
the fine. (Rachhpal Singh. J.) Bansraj Das v. 

-fo? o A a Y i ,°,’v T183 1 C 134=12 R.A 93 

A.i 9 i 9 l A 93^A R li. ( 3l3 C ) 247 = 1939 A Cr C 46 = 

S. 386 (as amended) — Warrant by Magis¬ 
trate—Duty of Civil Court. 

T. he plain reading of S. 386 after the amend- 
ment of 1923 is that the warrant issued by a 
Magistrate to a Collector authorizing him to 
realise the amount of fine from accused’s immo- 
vable property must be accepted as a decree by 

l A e / near 5 st CiviI Court competent to execute it. 
(Almond, J.C.) Collector of Peshawar v. 
Abdul M a jj D . 177 I C. 162=11 R.Pesh. 18 (2) 
=A.I R. 1938 Pesh. 40. 

S. 386 ( 1 ), Proviso— Sentence of fine and in 
default penal servitude—Sentence in default ser¬ 
ved out—Realisation of fine undesirable and 
unfair. 

Except in special cases, it is both undesirable 
and unfair to seek to realise a fine when the sen¬ 
tence ordered to be served in default of payment 
of the fine has already been served in full; and 
the proviso to S. 386, Cr. P. Code, is intended to 
deal with cases where for some sufficient reason 
the authorities have not been able to realise the 

fine before the def a ult sentence has been served. 

160 ’ F ° n ' ( - Lort Williams and 

8 3 f ^ a ^i ) 139=l6 B l E IX. A 979=^ 

524 (2)=1936 CrC - 2 «= 

S. 386 ( 1 ) (b), Proviso— Recordira of 


special reasons—Duty of Magistrate —Warrant 

tssued while Prisoner undergoing imprisonment in 

default of fine—Attached property sold after his 
release. 

S. 386 (1) (b), Proviso, Cr. P. Code, does not 
require the Magistrate to record his special rea¬ 
sons for issuing a distress warrant when such 
warrant is issued before the whole of the impri¬ 
sonment in default of payment of fine has been 
undergone, although the property seized in execu¬ 
tion of that warrant is sold after the prisoner has 
served his full period of imprisonment. (Edgley 

JJ \ Emperor v. Sarojini De. I.L. 
(2939 > 1 C f l 471=182 I C. 315=12 R.C. 39= 

Cal C 337 / ‘ J ‘ 654=43 C WN - 443=A.I.R. 1939 

7,. , S. 386 (2) Disposal of claims made by 
third party — Procedure in Bengal — Circular 
Orders (Criminal), R. \\7 (4). 


4 


2759 


QUINQUENNIAL DIGEST, 1936—1940 


2760 


CR. P. CODE (1898). S. 390. 

There is of course no necessity for a Magistrate 
in Bengal to follow the procedure laid down in 
O. 21, R. 58, C. P- Code, in the determination of 
claims made by third parties to properties seized 
in execution of distress warrants. But he is not 
entitled to utilise the services of a Police Officer 
in investigating such claims, nor is he entitled to 
rely simply on the report of a Police Officer. He 
must follow the procedure prescribed in R. 117 
(4) of Circular Order No. 6 (Criminal) of 1925. 
(Edgley and Lodge, JJ.) Emperor v. Sarojini 
De. I.L.R. (1939) 1 Cal. 471=182 I.C. 315= 
12 R.C- 39=40 Cr.L.J. 654=43 C.W.N. 443=A. 
I.R.1939 Cal. 337. 

—Ss. 390 and 391— Borstal Institution—If a 
jail—Superintendent of senior training school—If 
can carry out sentence of whipping—Accused sen¬ 
tenced to detention in school and also to whipping 
—Proper course for magistrate. 

The Borstal Institution is not a jail within the 
meaning of S. 391, Cr. P. Code, and the Superin¬ 
tendent, Senior Training School at Thayetmyo 
is not an officer in charge of a jail and cannot, in 
his position as Superintendent of the school, 
carry out the sentence of whipping ordered by a 
Magistrate. Where a youthful offender is for 
one offence ordered to be detained in a Borstal 
Institution ora Training School and for another 
offence tried at the same trial is sentenced to 
whipping, the proper course for the Magistrate 
is to act under S. 390 and either order the whip¬ 
ping to be inflicted in his own presence or direct 
that it shall be inflicted at some convenient jail in 
the presence of the officer in charge of the jail. 
{Roberts, C.J., Leach and Dunkley, JJ.) Emperor 
v. Nga Pyu. 14 Rang. 625=165 I.C. 575=9 R. 

R. 215=38 Cr.L.J. 33=1936 Cr.C. 976=A.I.R. 
1936 Rang. 485 (F.B). 

-Ss. 390 and 391 —Youthful off ender—Order 

for detention in Borstal School for one offence 
and sentence of whipping for another — Whipping, 
where to be inflicted. 

Where a youthful offender, for one offence, is 
ordered to be detained in a Training School or a 
Borstal Institution, and, for another offence tried 
at the same trial, is sentenced to whipping, the 
Magistrate must act under the provisions of 

S. 390, Cr. P. Code,'and either order the whipping 
to be inflicted in his own presence, or direct that 
it shall be inflicted at some convenient jail in the 
presence of the officer in charge of the jail. A 
person sentenced to detention in a Borstal Insti¬ 
tution is not sentenced to imprisonment and a 
Borstal Institution is not a jail and the Superin¬ 
tendent thereof is not an officer in charge of a 
jail and, therefore, a sentence of whipping can¬ 
not be carried out in his presence. {Roberts, C.J., 
Leach and Dunkley JJ.) Emperor v Ismail 14 
Rang. 625=165 I.C. 575=9 R.R. 215=1936 Cr. 
C. 9*76=38 Cr.L.J. 33=A.I.R. 1936 Rang. 486 
(F B ) 

—_s. 393— Applicability—Sentence aggregat¬ 
ing more than five years passed in different 

cases. , 

. S. 393, Cr. P. Code, clearly lays down tha^ a 

person who is sentenced to imprisonment for 
fcnore than five years shall not be punishable with 
stripes and the section applies even if the senten¬ 
ces aggregating more than five years' rigorous 
imprisonment are passed in different cases. A.I. 
R. 1930 Rang. 138, Foil. {Din Mohammad, /.). 


CR. P. CODE (1898), S. 397. ' 

Nur Ilahi v. Emperor. 39 P.L.R. 226=171 I.C, 
864=10 R.L. 245=39 Cr.L.J. 4=A.I.R. 1937 
Lah. 104. 

-S. 393— Cumulative sentence of imprison¬ 
ment for more than five years—Maintainability 
when accused is sentenced to whipping. ' 

The cumulative sentence of imprisonment of 
more than five years cannot be maintained in the 
case of a person who has been ordered to under¬ 
go punishment of whipping and vice versa. 
{Almond, J.C. and Mir Ahmad, J.) Karim Shah 
v. Emperor. 182 I.C. 530=12 R. Pesh. 2=40 Cr. 
L.J. 681=A.I.R. 1939 Pesh. 17. 

-S. 393 — Whipping in addition to imprison¬ 
ment for seven years—Legality of order. 

Where the magistrate sentenced the accused 
imprisonment for seven years and whipping 
addition, 

Held, that the order was against the provisions 
of S. 393. (Mir Ahmad, A.J.C.) Sona Khan v. 
Emperor. 167 I.C. 655=9 R. Pesh. 90=38 Cr. 

L. J. 429=A.I.R, 1937 Pesh. 22. 

-- Ss. 395 (1) and 562 — Sentence of whipping 

found inexecutable—Power of Magistrate to take 
bond. 

Where a Magistrate finds that a sentence of 
whipping passed by him is inexecutable due to 
bad health of the accused, he can either remit the 
sentence altogether or sentence the offender in 
lieu of whipping to imprisonment or fine under 
S. 395 (1), but he has no power to take a bond 
under S. 562 from the accused. (Mosely, J.) 
The King v. Ba Kyway. 176 I.C. 224=39 
Cr.L.J. 707 (1)=11 R.R. 39=A.I.R. 1938 Rang. 
218. 

-—S. 397— Applicability — Consecutive senten¬ 
ces of detention under Madras Schools Act — 
Legality. 

S. 397 of the Cr. P. Code does not apply to 
sentences of detention under S. 8 of the Madras 
Borstal Schools Act, consequently a direction 
that the sentence of detention in one case should 
commence after expiration of a previous sentence 
of detention is illegal and liable to be set aside. 
(Lakshmana Rao, J.) In re Public Prosecutor, 
Madras. 176 I.C 768=39 Cr.L.J. 795=11 R.M. 
176=47 L.W. 473=1938 M.Cr.C. 141=(1938) 

M. W.N. 352=A.I.R. 1938 Mad. 613. 

-S. 397 —Applicability and construction — 

"Sentence of imprisonment”—Meaning of—Im¬ 
prisonment in default of fine—Order for concur¬ 
rent running with substantive sentence of im¬ 
prisonment in subsequent case—Legality of. 

The words “sentence of imprisonment" in 
S. 397,-Cr. P. Code, are not restricted fo mean a 
sentence of substantive imprisonment but include 
imprisonment in default of payment of a fine. 
Imprisonment in default of payment of fine is a 
sentence of imprisonment. Imprisonment in 
default of payment of a fine cannot be made con¬ 
current with a substantive sentence of imprison¬ 
ment. It makes no difference in this respect 
whether the sentence of imprisonment in default 
of payment of fine and the substantive sentence 
of imprisonment are passed in the same case or 
whether it is a case in which an accused person is 
undergoing a sentence of imprisonment in derauit 
of payment of fine in one case and a 
sentence of imprisonment is passed in a different 
case against him. Where a person undergoing 
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imprisonment in default of payment of fine, any 
subsequent sentence of imprisonment awarded to 
him would not begin to run until the expiry of 
the sentence of imprisonment in default. A per¬ 
son was sentenced to a sentence of fine, or to 
undergo rigorous imprisonment for one month in 
default on a conviction under S. 379, I. P. Code- 
He was unable to pay the fine and went to jail. 
While undergoing such imprisonment he was 
sentenced by another Court to rigorous imprison¬ 
ment for two months under the Bombay Abkari 
Act, and also to rigorous, imprisonment for two 
months under S. 224, 1. P. Code. The convicting 
Court directed that the sentence under the Abkari 
Act should run concurrently with the imprison¬ 
ment which the accused was then undergoing in 
default of payment of fine in the first case. 

Held (on a reference by the District Magis¬ 
trate), that S. 397, Cr. P. Code, applied to the 
case, that the substantive sentence awarded under 
the Abkari Act should begin after the expiry of 
the sentence of imprisonment in default which 
the accused was then undergoing, and should then 
be succeeded by the substantive sentence of im¬ 
prisonment passed under S. 224, I. P. Code, and 
that the direction for concurrent running was 
illegal. ( Broomfield atid Macklin, JJ.) Emperor 
v. Punjaji Lai.aji. I.LR. (1939) Bom. 160- 
181 I.C. 979=11 R.B. 374=40 Cr.L.J. 602=41 
Bom L.R. 277=A.I R. 1939 Bom. 174. 

-S. 397— Separate trials — Sentences — Whe¬ 
ther concurrent or consecutive. 

By virtue of S. 397, Cr. P. Code, the sentences 
in each separate trial must run separately unless 
otherwise ordered. (Skemp, J.) Tikaya Ram 
v. Emperor. 38 P.L.R. 223. 

1 Ss. 397 and 35 — Sentences of imprisonment 
in default of fines—If can be concurrent — Sepa¬ 
rate trials—Penal Code , 5. 6 */. 

S. 64, I. P. Code, clearly lays down that any 
sentence of inprisonment in default of payment 
of fine has to be in excess of any other sentence 
of imprisonment to which the prisoner may have 
been sentenced. It is, therefore, illegal to make 
sentences of imprisonment in default of payment 
of fine concurrent with each other or with a sub¬ 
stantive term of imprisonment. The Court has, 
therefore, no power in law to make the various 
sentences of imprisonment in default of payment 
of fines inflicted for different offences in separate 
trials concurrent with each other. (Tek Chand 
and Blacker, JJ.) Emperor v. Chanan Stngh. 
I.L.R. (1940) Lah. 143 = A.I.R. 1940 Lah. 
388. 

———S. 401 — Order of remission — Effect. 

The effect of an order of remission is to wipe 
out the remitted portion of the sentence alto- 
gether and not merely to suspend its operation. 
(Stone, C.J., Gruer and Bose, JJ.) Venkatesh 
.Yeshwant Deshpande v. Emperor. ILR 
(1940) Nag. 1=180 I.C. 594=11 R.N. 380=40 
Cr.L J. 397=1938 N.L.J. 423=A.I.R. 1938 Nag. 
513 (F.B.). 

-S. 401 —Order under—Nature explained. 

Though an order under S. 401, Cr. P. Code, 
passed by the Local Government is in the name 
of the Governor, because that is the constitutional 
form it has to take, it is in reality an order of the 
Povincial Government (Stone, C.J., Gruer and 
Bose, JJ.) Venkatesh Yeshwant Deshpande 
v. Emperor. l.L.R, (1940) Nag. 1=180 I.C. 594 


I =11 R.N. 380=40 Cr.L.J 397=1938 N.L.J. 423 
I =A.I.R. 1938 Nag. 513 (F.B.). 

- S. 401 —Prerogative of mercy—When can 

be exercised. 

Where an approver who had been convicted of 
being accessory to murder on forfeiture of her 
pardon was less than 17 years old at the time of 
the murder, and her statement as approver led to 
a successful investigation and the conviction of 
the principal criminal, there could be no stronger 
case for the exercise of the prerogative of mercy. 
(Young, C J. and Monroe, J ) Aziz Begum v. 
Emperor. 39P.LR. 394=171 I C. 954=10 R.L 
254=39 Cr.L.J. 16=A.I R. 1937 Lah. 689. 


-S. 401 —Scope of povjer of Local Govern¬ 
ment. 

Per Bose, J. —Executive Government has not 
got unfettered and unqualified freedom of action 
in the matter of suspension and remission of 
sentence- Its powers in this respect are in a sense 
derived from a statutory delegation of the Royal 
Prerogative of pardon ; not co-extensive with it, 
and not superior to it. That being so, the rights 
of the Executive cannot be greater than those of 
His Majesty himself except and unless and only 
in so far as they are specifically enlarged by 
statute. Even if it be supposed that the Execu¬ 
tive Government has power to cancel an order 
remitting sentence, the Government must be pre¬ 
pared to substantiate and justify its action and 
that means that it must give reasons first to the 
person concerned and then, if the matter reaches 
Court, to that tribunal. (Stone, C.J., Gruer and 
Bose, JJ.) Venkatesh Yeshwant Deshpande 
v. Empf.ror. l.L.R. (1940) Nag. 1 = 180 I.C. 594 
=11 R.N. 380=40 Cr.L.J. 397=1938 N.L.J. 423 
=A.I.R. 1938 Nag. 513 (F.B.). 

-S. 401 —Unconditional remission of sen¬ 
tence — Government, if can subsequently restore 
sentence. 


It is not open to Government, after remitting a 
sentence unconditionally, and in absence of fraud 
or mistake to cancel the order and restore the 
sentence. Even assuming that the Government 
has such power, an order remitting sentence 
which has been acted upon to the extent of in¬ 
forming the Legislature of the remission, cannot 
be amended or cancelled or suspended by the 
Assistant Legal Remembrancer writing to the 
Superintendent of Central Jail a memorandum 
telling the Superintendent to keep a prisoner in 
custody until he is told to let him go. That is 
not the way that orders are amended. When the 
amending order is passed some days after an ap¬ 
plication under S. 491 for writ of habeas corpus 
had been launched and after the prisoner was 
entitled to be released under the order of remis¬ 
sion, any possible locus Penitentiae is clearly at an 
end. (Stone, C.J.. Gruer and Bose, JJ.) Venka¬ 
tesh Yeshwant Deshpande v. Emperor. l.L.R. 
(1940) Nag. 1=180 I.C. 594=11 R.N. 380=40 
Cr.L.J. 397=1938 N.L.J. 423=A.I.R. 1938 Nag. 
513 (F.B.). * 


-;—S. 401 (1 )—Scope of. 

Viewing sub-S. (1) as a whole it is clear, that 
the intention of the Legislature is to confer a 
‘power’ to suspend or remit a sentence. (Stone, 
C.J., Gruer and Bose, JJ.) Venkatesh Yesh¬ 
want Deshpande v. Emperor. l.L.R. (1940) 
Nag. 1=180 I.C. 594=11 R.N. 380=40 Cr.L.J, 
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397=1938 N.L.J. 423=A.I.R. 1938 

(F.B.). 

-S. 403—" Acquittal ’—De novo trial under 

S. 350— Charge already framed before re-com¬ 
mencement—Discharge of accused—Effect of—If 
acquittal. 

Where in a de novo trial under S. 350, Cr. P. 
Code, the charge has been framed before the pro¬ 
ceedings are re-commenced, the discharge of the 
accused thereafter amounts to an acquittal and 
the accused cannot be tried again when that order 
of discharge is in force, by reason of S. 403, Cr. 
P. Code. (Lakshmana Rao, J.) Abdul Hameed 
Rowther v. Mahomed Sali Rowther. 52 L.W. 
348 

—— S. 403— Applicability — “Judgment”—Order 
dismissing complaint or discharging accused — 


CR. P. CODE (1898), S. 403, 0 

ground that there was no reason to interfere. 
1 he accused was then committed to the High 
Court Sessions for trial and S. 403, Cr. P. Code, 
was again pleaded in bar after the charge was 
read over to the accused and when he was called 
upon to plead to it. The crown demurred to the 
plea on the ground that the plea was barred by 
reason of the disallowance of the plea of the 
Magistrate and the order of the High Court in 
revision. The presiding judge, however, recorded 
the plea, though he considered that the plea had 
been decided by implication by the High Court in 
the appeal by the crown and that the plea was bad 
in law. The accused was found guilty under 
S. 405, I. P. Code, by a majority of the judge and 
convicted by the judge who agreed with verdict. 
_ . ! But at the request of the counsel for accused be 

Effector. reserved for consideration of a Full Bench the 

The word judgment indicates some final deter- question whether the plea was good in law under 


mination of the case which would end it once for 
all, such as an order of conviction or acquittal. 
Hence an order dismissing a complaint under 
S. 203 or discharging an accused under S. 259 is 
not a judgment. (Davis, J.C., Weston and Tyabii, 
JJ .) Mst. Harbai v. Raya Premji. I.L.R. 
<1940) Kar. 74=183 I.C. 283=12 R.S. 44=40 
Cr.L.J. 745=A.I.R. 1939 Sind 193 (F.B.). 

-S. 403— Applicability and scope—Complaint 
of offences under Ss. 405 and 420 , /. P. Code — 
Compounding and acquittal under S, 420— Subse¬ 
quent trial for offence under S. 405— If barred — 
Autrefois acquit— Letters Patent (Mad.), Cl. 25 — 
“In the trial" — Meaning. 

The accused, a partner of a firm of brokers, by 
means of a false representation that his firm re¬ 
quired the temporary use of the complainant’s 
bonds, to satisfy a Bank until other bonds of the 
same description and value, alleged to have been 
purchased for the Bank by the accused’s firm, 
were returned from Bombay, after rectification 
of endorsements, induced the complainant to hand 
over the bonds to the accused, on the understand¬ 
ing that they were to be immediately returned to 
him when the purpose of satisfying the Bank was 
concluded; and the accused as soon as the com¬ 
plainant delivered the bonds to him sold those 
bonds without the complainant’s knowledge or 
consent and appropriated the proceeds to his own 
use. On these facts the complainant charged the 
accused before the Chief Presidency Magistrate 
with the offences of cheating and criminal breach 
of trust, under Ss. 420 and 405,1. P. Code, respec¬ 
tively. Summonses were issued in respect of both 
the offences, but when the parties appeared, it was 
stated that the complainant wished to compound 
the offence as the only offence was one of cheat¬ 
ing under S. 420, I. P. Code, and the Magistrate 
after recording the evidence of the complainant's 
agent, acquitted the accused. The crown having 
appealed against the acquittal, the acquittal of 
the offence of cheating was upheld by the High 
Court, but the Magistrate was directed to restore 
the summons in respect of the offence alleged 
under S. 405, I. P. Code and to dispose of it ac¬ 
cording to law. At the trial the accused pleaded 
S. 403, Cr. P. Code, in bir of the trial, but the 
magistrate declined to go into the question, 
because he considered that he was precluded by 


Cl. 25 of the Letters Patent. Before the Full 
Bench, the crown raised a preliminary objection 
that the reference was incompetent, on the ground 
that the plea did not arise “in the trial” and that 
the plea had already been decided against the 
accused. 

Held, by the Full Bench, overruling the preli¬ 
minary objection, that the plea of the accused 
based on S. 403, Cr. P. Code, had not been decided 
by the High Court either in the appeal or in the 
revision, that the plea if available to the accused 
at the Sessions trial, and that it was taken at 
the right time, so that the judge had jurisdic¬ 
tion to reserve the point under Cl. 25 of the 
Letters Patent, as it arose in the course of the 
trial. 

(Per Cornish and Mockett, JJ.. Lakshmana Rao, 
J., dissenting) that the facts in the case of cheat¬ 
ing of which he had been acquitted previously 
were identical with those in the case of the second 
trial for criminal breach of trust, and that the ac¬ 
quittal in the cheating case furnished a valid plea 
under S. 403, Cr. P. Code, in bar of the second 
trial for criminal breach of trust; that S. 235 (1) 
had no application to the case as the second 
offence was based on the identical facts on which 
the first charge was founded; and consequently 
the conviction on the charge of criminal breach of 
trust must be set aside. 

(Per Lakshmana Rao, J.) that the facts alleged 
in the complaint constituted two distinct offences, 
and therefore the plea of autrefois acquit was not 
good in law and could not be upheld. (Cornish, 
Mockett and Lakshmana Rao, JJ.) Rex v. John 
Mciver. 162 I.C. 592 (2)=8 R.M. 1000=37 
Cr.L.J. 637=43 L.W., 548=1936 M.W.N. 281= 
1936 Cr.C. 433=1936 M.Cr.C. 157=A.I.R. 1936 
Mad. 353=70 M.L.J. 635 (F.B.). 

——S. 403— Complaint dismissed under S. 203 — 
Subsequent complaint — Maintainability. 

The principle that it is not open to a Magistrate 
to entertain a complaint when a similar complaint 
has been dismissed by another Magistrate of co¬ 
ordinate jurisdiction and the dismissal has not 
been set aside by higher authority, does not apply 
where the complaint subsequently filed is not 
similar to but essentially different from previous 
complaint. (Lobo, J.C.) Umar Ahmad v. _ Em- 


peror. 186 I.C. 95=12 R.S. 191=41 Cr.L.J. 248 
the order of the High Court. Tfie accused applied > =A.I.R. 1940 Sind 15. 
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in revision to the High Court against this, but the - 

High Court dismissed his application on the I minor daughter affecting fatfie 


S. WZ—D efamatory allegations against 
rlaunhter affecting father—"Acquittal op 
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accused on father’s complaint—Complaint by 
daughter—If barred. 

Where a report is made to police by certain 
persons against another containing defamatory 
allegations against such person's minor daughter, 
both the father and the daughter can file separate 
complaints ; and the compromise and consequent 
acquittal of accused in father’s complaint will be 
no bar to the complaint by the daughter, because 
the complaint by the father although on same 
facts could not either have been filed on behalf of 
his minor daughter or compromised without the 
Court’s permission. ( Bhide , /.) Mt. Harbans 
Kaur v. Lahari Ram. 178 .C. 791=11 R.L. 

499=40 Cr.L.J. 13l = A.I.R. 1938 Lah. 739. 

-S. 403— Different accused — Sedotid trial on 

same evidence—If barred. 

Where an accused has been either acquitted or 
convicted, there is nothing in law to prevent an¬ 
other accused being subsequently tried and ac¬ 
quitted or convicted, even if the decision in the 
second trial differs from that of the original trial 
on exactly the same evidence. It is probable that 
on exactly the same evidence two equally com¬ 
petent Judges will arrive at the same conclusion, 
but it is the duty of a Court to decide a case on 
the evidence before it without being influenced by 
the fact that another Court has on the same evi¬ 
dence on a previous occasion come to a certain 
conclusion. (Hamilton, J.C. and Mir Ahmad, A. 
J.C.) Awal Khan v. Emperor. 164 I.C. 145= 
9R. Pesh. 11=37 Cr.L. J. 889=1936 Cr.C. 744= 
A.I.R. 1936 Pesh. 152. 

S. 403— Offence of conspiracy—Second trial 
for fresh entry into same conspiracy—If barred. 

The gist of the offence of conspiracy is the 
agreement or entering into the conspiracy. What 
S. 403, Cr. P. Code, lays down—if it is a conspira¬ 
cy matter to be considered—is that a man cannot 
be tried again for that particular entry into the 
conspiracy for which he has already been tried. 
A person can, therefore, be tried again for any 
fresh entry into the same conspiracy. (Costello, 
Jack and M.C.Ghose, JJ.) Purnananda Das 
Gupta v. Emperor. I.LR. (1939) 1 Cal. 1=179 
I.C. 506=11 R.C. 557=40 Cr.L.J. 199=68 C.L.J. 
206=A.I.R. 1939 Cal. 65 (F.B.). 

.S- 403— Principle of section — Extension — 
Permissibility. 

S. 403, Cr. P. Code, requires that the Court of 
the first instance should have been competent to 
try the charge put forward at the second trial. 
The principles underlying the English Common 
Law pleas of autrefois convict and autrefois ac¬ 
quit have been embodied so far as this country is 
concerned within the limits, however narrow 
they may be or have been stated to be, of the 
language of the Statute itself. It would be be¬ 
wildering and, indeed, might result in great in¬ 
justice to the community at large if Courts were 
to endeavour to stretch the language or extend 
the principles down in S. 403. (Costello, Jack 
and M.C. Ghose, JJ.) Purnananda Das 
Gupta v. Emperor. I.L R. (1939) 1 Cal. 1=179 
I.C. 506=11 R.C. 557=40 Cr.L.J. 199=68 C L T 
206=A I.R. 1939 Cal. 65 (F.B.). ’ 

-S. 403— Scope—Bar of second trial — Test. 

Per Mockett, J.— The terms of S. 403, Cr. P. 
Code, are very much wider than the rule of 
■autrefois acquit in England. The test is whether 
an accused person is sought to be tried on identi- 
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cal facts a second time. (Cornish, Mockett and 
L.akshmana Kao, J J.) Rex v. John Me Iver. 162 
I.C. 592 (2;=8 R.M. 1000=37 Cr L.J. 637=43 L. 
W. 548=1936 M.W.N. 281 = 1936 Cr.C. 433= 
1936 M.Cr.C. 157=A.I.R. 1936 Mad. 353=70 M. 
L.J. 635 (F.B ). 

-S. 403— Scope — Conviction under S. 75, 

Madras City Police Act—If bars trial under 
Ss. 323 and 352, I. P. Code. 

The conviction of a person under S. 75 of the 
Madras City Police Act is no bar to his trial for 
an offence under Ss. 323 and 352, I. P. Code- 
(Lakshmana Rao, J.) Thakammai. v. Alamelu 
Ammal. 50 L.W. 800 (1 ) = 1940 M.W.N. 172 
(1)=12 R.M. 727 = 187 I.C. 82=41 Cr.L.J. 401 
(1)=A.I.R. 1940 Mad. 224=(1939> 2 M.L.J. 
814. 

-S. 403— Trial and conviction under S’. 45 of 

Calcutta Police Act—Subsequent trial on same 
facts under S. 44 of that Act—If barred. 

The trial and conviction of an accused person 
along with certain others under S. 45 of the Cal¬ 
cutta Police Act does not bar his subsequent trial 
on the same facts under S. 44 of that Act. The 
case really comes under the second clause of 
S. 403, Cr. P. Code. (M.C. Ghose, J.) Kali 
Charan v. S. K. Brahmachari. 42 C.W.N. 
1232. 

-S. 403 (1), second part— Applicability- 

Test. 

In deciding whether a subsequent trial comes 
under the second part of S. 403 (1), Cr. P. Code, 
the test to be applied is whether the acquittal or 
conviction from the first charge necessarily in¬ 
volves an acquittal or conviction on the second 
charge. (Costello, Jack and M.C. Ghose, JJ .) 
Purnananda Das Gupta v. Emperor. I.L.R. 
(1939) 1 Cal. 1=179 I.C. 506=11 R.C. 557=40 
Cr.L.J. 199=68 C.L.J. 206=A.I.R. 1939 Cal. 65 
(F.B.). 

-S. 403 (1)— Applicability — Acquittal on the 

ground of want of jurisdiction to entertain com¬ 
plaint—Subsequent trial — If barred —Autrefois 
acquit— Plea of — Sustainability. 

“In order to plead effectually a plea of autre¬ 
fois acquit, it must appear that the accused has 
been legally acquitted. The question is always 
whether the accused could have taken a fatal ex¬ 
ception to the former indictment; for if he could, 
no acquittal will avail him.” On a complaint by 
a Revenue Inspector to the Police under S. 353, 

I. P. Code, and a charge sheet by the Police, be¬ 
fore the Sub-Magistrate, the latter, after hearing 
the prosecution evidence, framed a charge under 
S. 186,1. P. Code.. The accused raised the plea 
that the trial was illegal as no complaint had been 
made under S. 195 (1) (a) of the Cr. P. Code. 
The plea was upheld and the accused acquitted. 
The Revenue Inspector then filed his complaint 
in person to the Court. The accused's plea of 
autrefois acquit was not entertained. 

Held, that the former trial without a complain 
under S. 195, Cr. P. Code, was void; the charg 
and the judgment of acquittal were both void an 
there was nothing which the accused could com 
pel the Court to recognise in support of a pie 
under S. 403, Cr. P. Code. (Beasley, C.J., Pand 
rang Row and King, JJ.) Muthu Moopan, In re _ 
I.L.R. (1937) Mad. 664=167 I.C. 571=9 R.M 
475=1937 M.Cr.C. 41=38 Cr.L.J. 457—1937 M • 
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,W.N. 17=45 L.W. 226=A.I.R. 1937 Mad. 301= 
(1937) 1 M.L.J. 334 ( F.B.). 

-— S. 403 (1) — Applicability—Trial and acquit¬ 
tal under Ss. 379 and 411, I. P. Code—Subsequent 
trial on charge under Sandalwood Transit Rules 
under Forest Act—If barred. 

In order that S. 403 (1), Cr. P. Code, may be 
successfully pleaded, S. 236, Cr. P. Code, must 
apply, and for S. 236 to apply it must be doubtful 
which of two or more offences certain facts esta¬ 
blish. The acquittal of a person on a charge 
under Ss. 379 and 411,1. P. Code, is no bar to his 
being tried for an offence under the Forest Act 
Sandalwood Transit Rules,when the offence under 
the latter Act is established on the facts, and 
when the only doubt is whether an offence under 
the Penal Code is established. The fact that at 
the previous trial the accused might have been 
tried for both the offences under the Forest Act 
and under Ss. 379 and 411,1. P. Code, would not 
bring the case under S. 236, but only under S. 235 
(1), Cr. P. Code. S. 403 (1) is no bar in such a 
case. {King, J.) Gurunatha Goundan v. Em¬ 
peror. 1937 M.W.N. 1247. 

—--S. 403 (1) — Applicability — Two charges 

triable jointly but not falling under Ss. 236 and 
237— Acquittal on one—If bar to prosecution on 
other. 

The principle of S. 403 (1), Cr. P. Code, would 
not apply to a case where the two charges do not 
fall within the scope of Ss. 236 and 237, Cr. P. 
Code, although they could have been tried to¬ 
gether. In such cases the acquittal on the one 
would not bar a prosecution on the other, espe¬ 
cially when the scope of the two prosecutions is 
entirely different. ( Horwill . J.) Diwan Saheb 
v. Emperor. 47 L.W. 145 (2)=1938 M.W.N. 586. 

- S. 403 (1) and (2) — Bar of second trial — 

Test. 

The question as to whether a particular trial is 
barred by reason of previous prosecution ending 
in conviction or acquittal is a question to be 
determined on the facts and circumstances of a 
particular case. The true test is not so much 
whether the facts are the same in both trials as 
whether the acquittal or conviction from the first 
charge necessarily involves on acquittal or convic¬ 
tion on the second charge. Where the facts in a 
prosecution under S. 121-A, I. P. Code, and those 
involved in the earlier prosecution are not the 
same, though some of the facts are common, and 
on the facts of the previous trial a charge under 
S. 121-A, I. P. Code, could not possibly have been 
framed or a trial held on that charge, and the 
present charge under S. 121-A includes not merely 
the offences with which the accused were charged 
in the earlier trial, but goes much beyond them, 
the facts of the case attract the operation not of 
sub-S. (1) but of sub-S. (2) of S. 403, Cr. P. 
Code, and the prosecution under S- 121-A, I. P. 
Code, is, therefore, not barred. ( Guha, Bartley 
and Nasim Ali, JJ.) Jitendra Nath Gupta v. 
Emperor. 169 1.0.977=38 Cr.L.J. 818=10 R. 
C. 69=A.I.R. 1937 Cal. 99 (S.B.). 

- S. 403 (1) and (2)— Accused acquitted on a 

charge of affray—Subsequent trial and conviction 
for causing hurt during the affray—If barred. 

The acquittal of an accused person on a charge 
of affray under S. 160,1. P. Code, is no bar to his 
subsequent trial and conviction under S. 323, I. P. 
.Code, for causing hurt in the course of the affray. 
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The offence of affray and that of causing hurt in 
the course of an affray are distinct offences com¬ 
ing within sub-S. (2) of S. 403, Cr. P. Code, and 
the matter is governed by that sub-section, and not 
by sub-S. (1) as it is not a case of offences coming 
within S. 236 or 237, Cr. P. Code. ( Dhavle, J.) 
bANKATHA Rai v. Khaderan Mian. 163 IC 29 
=8 R.P. 626=37 Cr.L J. 785=17 Pat.L.T. 723= 
1936 Cr.C. 825=A.I.R. 1936 Pat. 503. 

S. 403 (1) and (4) — Accused convicted 
under S. 408 or 5*. 408-109, 1.P. Code, by first class 
magistrate—Conviction quashed by Sessions Judge 
on appeal—Power of Sessions Judge to direct 
committal of accused to Sessions under 477-A, 
/. P. Code. 

Where on an appeal by the accused against his 
conviction by a first class magistrate under S. 408 
or S. 408-109, I.P. Code, the Sessions Judge 
quashes the conviction, he has no jurisdiction, in 
view of the provisions of sub-sections (1) and (4) 
of S. 403, Cr. P. Code, to direct upon the same 
facts that the accused should be committed to 
Sessions upon a charge under S.477-A, I.P. Code. 
{Thom, J.) Mahadeo Prasad v. Emperor. 167 
I.C. 360=9 R.A. 522=38 Cr L. J. 368=1936 A. 
WR. 1133=1937 A.L.R. 174=1937 A.L.J. 2= 
A.I.R. 1937 AH. 117. 

- -S. 403 (2) —Acquittal on charge of cheating 

by filing false affidavit—Subsequent trial for swea¬ 
ring a false affidavit—Whether barred. 

Swearing a false affidavit and cheating by filing 
such false affidavit are distinct offences even 
though they are parts of the same transaction. The 
accused might be tried for both the offences at the 
same trial. Accordingly the accused who had 
been acquitted of cheating by filing a false affida¬ 
vit might subsequently be tried for perjury by 
swearing a false affidavit. ( Mosely , J.) Abdul 
Hamid v. Emperor. 14 Rang. 24=8 R.R. 509= 
37 Cr L.J. 492=161 I.C. 763=1936 Cr.C. 271 = 
A.I.R. 1936 Rang. 174. 

-S. 403 (2) — Applicability—Acquittal on 

charge under S. 283, Penal Code, for obstructing 
river—Subsequent prosecution under S. 76-B of 
Bengal Embankment Act for meddling with em¬ 
bankment—If barred. 

A person was prosecuted under S. 283, Penal 
Code, for creating obstruction in the bed of a 
river by extending a tank and making banks. He 
was acquitted on appeal. Subsequently he was 
prosecuted under S. 76-B, Bengal Embankment 
Act, for meddling with embankment. 

Held, that S. 403 (2) did not apply as the subse¬ 
quent offence did not constitute a distinct offence 
within the meaning of S.235 (1), Cr.P. Code from, 
one in the former case and, therefore, the princi¬ 
ple of autrefois acquit operated and the second 
prosecution was barred. ( Cunliffe and Henderson, 

JJ .) Shib Chandra Roy v. Emperor. 165 I.C. 
847=9 R C. 461=38 Cr.L.J. 1=1936 Cr.C. 946= 
A.I.R. 1936 Cal. 686. 

-S. 403 (4 )—'Competent to try* -Interpreta¬ 
tion—Acquittal under S. 211, I.P. Code — Subse¬ 
quent trial under S. 182 1. P. Code—If barred. t 

Under S. 403 (4), Cr. P. Code, the ‘competency 
of the Court to try an offence means not only the 
status or character of the former Court to try t 
offence with which the accused is subsequent y 
charged but also includes within its purview ca fct 
in which the Court, though otherwise quail 
try the case could not have done so because 
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tain conditions precedent for the exercise of its 
jurisdiction had not been fulfilled. Consequently 
the acquittal of the accused under S. 211, I. P. 
Code, at a previous trial does not bar his subse¬ 
quent trial on the same facts under S. 182, I. P. 
Code, if at the time of the previous trial there 
was no complaint in writing of the public servant 
concerned as required by S. 195, Cr. P. Code. 
(Young, C.J. and 7V# Chand, J .) Emperor v. 
Ram Rakha. I.L.R. (1939) Lah. 373=11 R.L 
375=177 I.C. 894=39 Cr.L.J. 960=40 P.L.R. 501 
=A.I.R. 1938 Lah. 625. ' 

-S. 403, Ill. (e)— Accused tried by 2nd class 

magistrate under S. 323, I. P. Code and acquitted 
by him—Power of District Magistrate on revision 
to order his re-trial under S. 324, /. P. Code. 

A second class magistrate tried X along with 
others under S. 323, I. P. Code, and acquitted him 
while convicting the rest. On revision, the addi¬ 
tional District Magistrate held that the proper 
charge against X would have been one under 
S. 324, I. P. Code, and as he had not been charged 
under that section, he ordered that lie should be 
tried under it. 

Held, that the case was fully covered by Ill. (e) 
to S. 403, Cr. P. Code, and that the additional 
District Magistrate had no power to order that X 
should be re-tried under S. 324, I. P Code, as that 
charge could have been framed by the second class 
Magistrate. (Addison. J.) Bhag Singh v. Em¬ 
peror. I.L.R. (1938) Lah. 127=177 I.C. 339=11 
R.L. 298=39 Cr.L.J. 870=40 P.L.R. 1036=A.I. 
R. 1938 Lah. 614. 

- Ss. 403 and 407— Scope and effect of — 

Complaint dismissed under S. 203 or accused dis¬ 
charged under S. 259 —Second complaint—If can 
be inquired into. 

S. 437 is only an enabling section and does not 
take away by implication the jurisdiction vested 
in a Magistrate to hear the complaint again. 
Where therefore a Magistrate dismisses acorn- 
plaint for default under S. 203 or discharges an 
accused under S. 259, it is competent for that 
Magistrate or his successor in office or any other 
Magistrate having co-ordinate jurisdiction to 
entertain a second complaint on the same facts 
although the order of dismissal or discharge may I 
not have been set aside by a higher Court. Such 
Magistrate, while entertaining the second com¬ 
plaint should however keep in mind the default 
committed in the earlier proceedings for that 
default may have a bearing not only upon any 
subsequent default committed but also upon 
ments of the complaint. (Davis, J. C., Weston 
and Tyabjt, JJ.) Mst. Harbai v. Raya Premji. 

I.L.R. (1940) Kar. 74=183 I.C. 283=12 R.S. 44 

=40 Cr.L.J. 745=A.I.R. 1939 Sind 193 (F.B.). 

—— 7 -Ss. 403 and 423— Construction— Trial by 
Assistant Sessions Judge—Conviction on some 
charges and acquittal of others—Appeal by accus¬ 
ed—Power of Sessions Judge—Retrial and acquit¬ 
ted charges—Competency to order—Autre fois 
acquit. 

Cunliffe, J .—A Sessions Judge hearing an appeal 
by a person convicted at a trial by an Assistant 
Sessions Judge, in which the accused has been 
acquitted of certain charges but convicted of 
others in agreement with the verdict of the jury, 
cannot order a retrial in respect of the offences of 
which the accused had been acquitted, when there 
is no appeal by the Crown against the acquittal. 

Q. D .—174 
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The accused is protected by the rule of autrefois 
acquit embodied in S. 403, Cr. P. Code, so far as 
the charges of which he has been acquitted are 
concerned. The retrial should be limited to the 
charge or charges under which the appeal is 
preferred. 

Henderson, J —If the prosecution want a retrial 
on all the charges they must produce a specific 
order to that effect. (Cunliffe and Henderson, Iff) 
Naimuddin Biswas v. I:mfefor. 63 Cal. 1112= 
63 C.L.J. 124. 

-Ss. 403 and 531— Relative scope — “Compe¬ 
tent Court ”— Meaning. 

Ss. 403 and 531, Cr. P. Code, must be read to¬ 
gether and a Court is a Court of competent juris¬ 
diction within the meaning of S. 403, where the 
finding, sentence or order of the Court could have 
been set aside under the provisions of S. 531 but 
has not, in fact, been so set aside. S. 531 of the 
Code must be deemed to give jurisdiction to a 
Court which would otherwise lack it unless it 
appears that such lack of jurisdiction has in fact 
occasioned a failure of justice. An accused was 
tried and acquitted on a charge of cheating by the 
Sessions Judge of 6 ' district, who had no terri¬ 
torial jurisdiction as the offence was committed in 
L district. The Resident Magistrate at L district 
again proposed to try him for the same offence on 
the same facts. There was no application under 
S. 531 to the High Court. 

Held, it was not competent for a Court not act¬ 
ing under S. 531 to say whether a failure of justice 
had or had not been occasioned. It was clearly 
not competent for the Resident Magistrate atL to 
decide the Sessions Court at S' was not a compe¬ 
tent Court within the provisions of S. 403 merely 
because ex facie it lacked territorial jurisdiction. 
(Davis, J.C. and Mehta, A.J.C.) Dhingano Khoso 
v. Gui.sher Kambir Khan. 170 I.C. 314=38 Cr. 
L.J. 959=10 R.S. 57=A I.R. 1937 Sind 179. 

-Ss. 404, 408 and 410 —Relative scope — 

Forum of appeal—If depends on status of Judge 
on the day of judgment. 

Sections 408 and 410 are to be read subject to 
the provisions of S. 404. S. 404 contemplates that 
the trial and conviction shall be by the same 
Judge. The Court to which an appeal lies from 
the judgment of a Judge is determined by the 
status of the Judge on the day on which he pro¬ 
nounces judgment. Where, therefore, a trial has 
been held by a Judge, in the capacity of an Assis¬ 
tant Judge, but the judgment (sentencing the 
accused to four years' rigorous imprison- 
ment). is pronounced by him in the capacity of an 
Additional Sessions Judge, to which position he 
has been promoted before the pronouncing of the 
judgment, the appeal from the judgment lies to 
the High Court and not to the Sessions Judge 
under S. 408 ( b ). (Davis, J.C. and Mehta, A.J.C.) 
Jalal v. Emperor. 30 S.L.R. 456=167 I.C 75 
=9 R.S. 162=38 Cr.L.J. 350=A.I.R. 1937 
Sind 22. 

--S. 408— Appeal — Forum—Assistant Ses¬ 
sions Judge delivering judgment as Additional 
Sessions Judge — 'Trial', if includes judgment. 

The Code of Criminal Procedure (1898) draws 
a distinction between the ‘trial’ and the decision 
of a case. The trial of a case includes only those 
stages of the proceedings of a case in which 
parties thereto are entitled to take part and 
extends to the recording of evidence ana to the 
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hearing of arguments. But the delivery of judg¬ 
ment is an act of the Judge and Judge alone and 
is therefore no part of the * trial' and is outside 
the scope of a ‘trial’ as contemplated by the Code 
of 1898. Where a trial commenced before an 
Assistant Sessions Judge who took the evidence 
and heard arguments, but who delivered judg¬ 
ment convicting the accused after he was pro¬ 
moted as an Additional Sessions Judge the appeal 
from such a conviction lies under S. 408, Cr. P. 
Code, only to the Court of Session and not to the 
High Court though the conviction was by an 
Additional Sessions Judge. ( Iqbal Ahmad and 
Harries, JJ.) Bakshi Ram v. Emperor. I.L.R. 
(1938) A. 157=173 I.C. 663=10 R.A. 493= 
1938 A11.L.R. 164=39 Cr.L.J. 345 = 1937 A.W. 

R. 1147=1937 A.L.J. 1152=A.I.R. 1938 All. 
102 . 

-S, 408 (c)— Scope — Conviction under 

S. 124-/4, I. P. Code—Appeal to Sessions Judge — 
Order allowing appeal and reducing sentence — 
Jurisdiction — Revision—Interference by High 
Court. 

An appeal from a conviction under S. 124-A, 
I. P. Code, lies only to the High Court under 
S. 408 ( c ), Cr. P. Code.. A Sessions Judge has no 
jurisdiction to entertain or hear such an appeal, 
and if he hears and allows an appeal from a con¬ 
viction under S. 124-A and reduces the sentence, 
his order is without jurisdiction and liable to be 
set aside in revision by the High Court. ( Sulai - 
man, C.J. and Bennet, J.) Krishna Chandra v. 
Emperor. 1937 A.L.J. 365=1937 A.Cr.C. 70= 
1937 A.W.R. 401=1937 A L.R. 749=170 I.C. 
874=10 R.A. 191=38 Cr.L.J. 972=A.I.R. 1937 
All. 466. 

-Ss. 408 and 413—Scope and effect of. See 

Cr. P. Code, Ss. 413 and 408. 41 C.W.N. 833= 
A.I.R. 1937 Cal. 394. 

-Ss. 408, 414, 415-A and 562— Right of 

appeal—Summary trial and conviction—Binding 
over of some only under S. 562— Right to appeal , 
if affected by S. 414 —Sentence on others, not 
appealable — If become appealable under S. 415 A. 

Where several persons were tried summarily 
and convicted btft some were bound over under 

S. 562, Cr. P. Code, S. 408 confers on them the 
right of appeal against their conviction, notwith¬ 
standing the fact that they have not yet been 
sentenced. That right is not taken away by S. 414. 
A person convicted along with those mentioned 
above, but who has been sentenced, gets a right 
of appeal by virtue of S. 415-A, not only against 
his conviction but also against his sentence, even 
though Ss. 413 and 414 would have deprived him 
of all right of appeal, if he had been tried alone 
and convicted and sentenced. ( Sharpe , /.) 
Shankar Sukul v. The King. 1940 Rang,L.R. 
381=190 I.C. 226=A.I.R. 1940 Rang. 223. 

-S.411— Appeal—Conviction by Presidency 

Magistrate—Sentence of whipping — Appealabi¬ 
lity. 

There is no right of appeal from a sentence of 
whipping passed on a conviction by a Presidency 
Magistrate. Such an appeal is barred under 
Ss. 404 and 411, Cr. P. Code, as such a sentence 
is not a sentence of imprisonment or of fine fall¬ 
ing under S. 411. ( Beaumont. C.J. and Wadia, J.) 
Emperor v. Motiram. 170 I.C. 757=10 R B. 142 
=38 Cr.L.J. 985=39 Bom.L.R. 470=A.I.R 
1937 Bom. 336. 
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’Ss. 411 and 415-A — Accused given non - 
appealable sentence by Presidency Magistrate- 
Order releasing co accused under S. 562—If gives 
accused a right to appeal. 

An accused person who is convicted on a trial 
held by a Presidency Magistrate and who is given 
a non-appealable sentence by him does not 
acquire a right of appeal under S. 415-A, Cr. P. 
Code, by reason of an fcrder directing his co¬ 
accused who is convicted along with him in the 
same trial to be released on the execution of a 
bond under the provisions of S. 562, Cr. P. Code. 

(Cunliffe and Henderson, JJ.) Kali Kumar 
Mitraz/. Emperor. I.L.R. (1937) 1 Cal. 123=170 
I.C. 26=10 RC. 122=38 Cr.L.J. 876=A.I.R. 
1937 Cai. 413. 

-S. 413 — Costs of court-fee awarded under 

S. 546-A—If form part of fine. 

The amount awarded as costs of the court-fees 
under S. 546-A, Cr. P. Code, ought not to be 
regarded as forming part of the fine for purposes 
of appeal. ( Patterson, J.) Atul Chandra 
Modak v. Emperor. 42 C.W.N. 760. 

-S. 413 — Sentence of fine not exceeding 

Rs. 50 —Sentence passed by Magistrate invested 
with first class powers only after conclusion of 
evidence but before sentence — Appeal, if lies. 

Where a trial is commenced before a second 
class Magistrate and where after the conclusion 
of the evidence but before the sentence is pro¬ 
nounced by him, he becomes invested with the 
powers of a first class Magistrate, the Magistrate 
cannot be regarded as a Magistrate of any other 
class but the first class at the time of the passing 
of the sentence. If, therefore, a sentence of 
fine not exceeding Rs. 50 is passed by such a 
Magistrate, no appeal will lie against it under 
S. 413, Cr. P. Code, irrespective of any other 
provision in the previous part of the Code. In 
such a case the Magistrate can in passing sentence 
rely upon his first class powers and pass a 
sentence which onlv a Magistrate of the first 
class can pass. 36 C.W.N. 302, Diss. from. 

(Khundkar and Sen, JJ.) Bejoy Kumar Kundu 
v. Six a Nath Kundu. I L.R. (1940) 1 Cal. 519 
=44 C.W.N. 677=A.I.R. 1940 Cal. 540, 

- Ss. 413 and 408— Scope and effect of— 

Order of First Class Magistrate under S. 349— 
Fine of Rs. 25 coupled with order under S. 106— 
Appeal, if lies • 

S. 413, Cr. P. Code, takes away the right of 
appeal not only in those cases which are referred 
to in the earlier part of S. 408, but also in cases 
under S. 349 or under S- 380, Cr. P. Code. What 
has to be seen, in considering whether a case is 
hit by S. 413, is whether the sentence in question 
was one not exceeding the limit prescribed, and 
whether it was a sentence passed by a Court of 
the class mentioned therein. If these conditions 
are satisfied, S. 413 would apply, whether the 
sentence was passed under S. 349 or S. 380 or 
otherwise. Accordingly no appeal lies from an 
order passed by a First Class Magistrate under 
S. 349 sentencing the accused to pay a fine of 
Rs. 25 and also binding him over under S. 10 o, 

Cr. P. Code. ( Henderson and Biswas, JJ.) 
Kishore Singh v. Emperor. I.L.R. (1937)Z uai. 
469=170 I.C. 920=38 Cr.L.J. 990=10 R.C. *** 

=41 C.W.N. 833=A.I.R. 1937 Cal. 394. 

- S. 414— Applicability, when more than one 

sentence is imposed. 
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S. 414 also applies to a case when more than 
one sentence is imposed. What is meant by S. 414 
is not two punishments similar in kind but a 
combination of two punishments of two kinds. 
(Davis, J.C. and Dadiba C. Mehta, A.J.C .) Em¬ 
peror v. Hemandas Devansingh. 161 I.C. 267= 
37 Cr.L.J. 455=8 R.S. 134=1936 Cr.C. 230= 
A.I.R.^1936 Sind 40. 

“—— S. 414—Summary trial—Conviction and 
binding over under S. 562—Right of appeal if 
affected by S. 414. See Cr. P. Code, Ss. 408, 414, 
415-A and 562. ^ (1940) Rang.L.R. 381. 

-S. 415— Applicability—Aggregate sentences 

of fine not exceeding Rs. 50. 

The combination of punishments which is con¬ 
templated by S. 415, Cr P. Code, refers to a 
combination of the punishments of imprisonment 
and fine. This section can have no application in 
a case in which two non-appealable sentences of 
fine have been passed and the aggregate amount 
of fine does not exceed Rs. 50. (Edgley, J.) 

Kali Charan Sardar v. Adhar Mandal. I.L.R. 
(1939) 1 Cal. 325=182 I.C. 258=12 R.C. 38= 

40 Cr.L.J. 652=43 C.W.N. 360=A.I.R. 1939 
Cal 274. 

* S. 415 —Applicability and construction — 
“Two or more punishments'*—Meaning of—Two 
nod-appealable sentences of fine not exceeding 
Rs. 50— Appeal. 

S. 415 of the Cr. P. Code has no application to 
a case in which two non-appealable sentences of 
fine have been passed and the aggregate amount 
of fine does not exceed Rs. 50. S. 415, when it 
refers to two or more punishments, must be read 

to two or more punishments of 
different kinds. The section is meant to refer to 
sentences in which two or more different kinds 
of punishment referred to in Ss. 413 and 414 
were combined. (Burn and Stodart, //.) Ven- 
KATARAMANAYYA V. EMPEROR. I.L.R. (1939) 
Mad. 1035=187 I.C. 103=12 R.M. 693=41 Cr. 
LJ.4° 3 = 50 L.W. 614=1939 M.W.N. 1039= 
A.I.R. 1940 Mad. 111=(1939) 2 M.L.J. 878. 

— S. 415 —Combination of sentences of fine — 
Appeal. 

. ■. , . , , referred to in S 415, Cr. P. 

Code, include not only punishments of different 
kinds but also of the same kind. An appeal, 
therefore, lies under that section in the case of a 
combination of sentences of fine. ( Zio-ul-Hasan 
and Smith, JJ) Makrand Singh v. Ganga. 13 
Luck. 618=10 R.O. 114=171 I.C. 337=38 Cr 
L.J, *1062—1937 O.LR. 547=1937 OWN 
1088=A.I.R. 1937 Oudh 524 (S.B ). 

--S. 415— Interpretation. 

The two sentences referred to in S. 415, Cr. P. 
Code, must be of fines above Rs. 50 in order to 
avoid the bar in S. 414. ( Gruer , J.) Provincial 

t ?y ER ^ ME r?’ C - AND BeRar v. Bhivram. 188 

h C T t 8 o^ 12 33 2=41 Cr.L.J. 545=1940 

N.L.J.^242=A.I.R. 1940 Nag 264. 

— S. 415 —Offence — Ingredients — Post-dated 
cheque for goods received—Dishonour of 
cheque—Complaint of cheating—Abstention of 
allegation as harm or damage having been caused 
—Allegation of mere inducement not to file suit 

, against accused immediately on dishonour— 
Sustainability of complaint. 

In the offence of cheating under S. 415, I. P. 
-rCode, there are two elements—deception and 
dishonest intention to do or omit to do sorae- 


CR. P. CODE (1898), S. 417. 

thing. Neither mere deception nor mere dis¬ 
honesty is a criminal offence. To establish the 
offence of cheating, the complaint must show not 
only that he was induced to do or not to do 
something, but that this induced act or omission 
on his part caused or was likely to cause him 
some harm or damage in body, mind, reputation 
or property—which are presumed to be the four 
cardinal assets of humanity. A post-dated cheque 
in payment of goods already received is a mere 
promise to pay on a future date, and if the 
cheque is dishonoured, there is only a broken 
promise which is not a criminal offence, though 
it may amount in certain business relations to 
discreditable behaviour. A complaint in respect 
of such act under S. 415, I. P. Code, more than 
three months afterwards, on the ground that the 
complainant was induced not to file a suit against 
the accused immediately on dishonour, is not 
sustainable, when there is no assertion in the 
complaint that any harm or damage was caused 
or likely to be caused. ( Newsam , J.) Chidam¬ 
baram Chettiar v. Shanmuga.m Pjllai. 173 I.C. 
14=10 R.M. 512=39 Cr.L.J. 261 = 1937 M.Cr.C. 
278 = 1937 M.W.N. 999=46 L.W. 629=A.I.R. 
1938 Mad. 129=0937) 2 M L.J. 878. 

———S. 415-A —Summary trial—Conviction and 
binding over of some under S. 562—Appeal by 
them—Others convicted and sentenced, if get a 
right of appeal also. See Cr. P. Code, Ss. 408, 
414, 415-A and 562. (1940) Rang.L.R. 381. 

-S. 417. 

Burden of proof. 

Delay in filing. 

Interference with acquittal. 

New plea. 

Powers of High Court. 

Principles. 

Question of fact. 

Retrial. 

Burden of proof. 

S. 417. 


Where there is a reasonable doubt as to the 
guilty of the accused, the High Court will not 
interfere with an acquittal in an appeal from an 
acquittal. Nor will the Court forget that the 
burden of proof lies upon the prosecution. It is 
for the prosecution to prove the guilt of the 
accused; it is not for the accused to prove his 
innocence. The High Court will not interfere 
and reverse an order of acquittal merely because 
there is room for an honest difference of opinion, 
merely because upon evidence the lower appellate 
Court might have come to the conclusion that the 
accused was guilty, unless it is quite clear that 
the Judge or Magistrate whose judgment of 
acquittal is appealed against is wrong. It would 
in every case give careful consideration and due 
weight to the findings of the lower Court. S. 417 
of Cr. P. Code, is not intended to be used in every 
case in which the Government thinks that there 
should be a conviction. It is not a power lightly 
to be used and should be used only where there 
is no reasonable doubt upon the record as to the 
guilt of the accused. (Davis, J.C. and Lobo, /.) 
Emperor v. Haji Ghulab Shah. 32 S.L.R. 

?2 9=174 r> IC * 835=10 R S. 269=39 Cr.L.J. 
504=A.I.R. 1938 Sind 80 . 

S. 417— Acquittal — Interference—Evidence 


establishing accused’s guilt—Accused not attempt¬ 
ing to prove exceptions — Acquittal—Legality of. 
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Where the evidence clearly establishes that the 
accused is guilty of murder, the accused has the 
burden on him to show that he comes within any 
of the exceptions, if he wants to escape. When 
he does not attempt to do so, he has to be con¬ 
victed. An acquittal under such circumstances is 
clearly wrong and must be set aside. ( Beasley , 
C.J., Mockett and Horwill, JJ.) Public Prosecu¬ 
tor v. Subra mania Odayar. 1937 M.W.N. 557 
(F.B.). 

Delay in filing. 

-S. 417— Delay to be avoided. 

In a case of an appeal against an acquittal on a 
capitalcharge.it is desirable, if an appeal is to 
be filed, that the application for admission of the 
appeal should be made as early as possible and it 
is not proper to wait for a period of three 
months, or anything like three months, before 
appealing against the acquittal, although there 
may be a departmental circular stating that sanc¬ 
tion to appeal will be refused if it is filed after 
the expiration of three months. (Mya Bu and 
Braand, JJ .) Emperor v. Maung Aung Gyaw. 
166 I.C. 645=9 R.R. 278=38 Cr.L.J. 295= 
A.I.R. 1937 Rang. 7. 

-S. 417— When excusable. 

An accused was convicted on one charge and 
acquitted on another charge. On appeal from his 
conviction, High Court suggested that proper 
conviction should have been on charge on which 
he was acquitted. Hence, Crown filed on appeal 
from the original order .of acquittal on that 
charge. The appeal was filed three months and 
eight days after the date of acquittal. 

Held , that although Government should file an 
appeal with all reasonable expedition, yet when 
the interim time had been occupied by another 
appeal from conviction by the accused and the 
appeal by Crown was filed on suggestion made 
in the order in appeal by the accused, the delay in 
filing the Crown appeal was excusable. (Mackney , 
J.) The King v. Nga Tok Hla. 174 I.C. 839= 

39 Cr.L.J. 490=10 R.R. 437=A.I.R. 1938 Rang. 
109. 

Interference with acquittal. 

•-S. 417 —Failure to draw correct and clear 

inference from proved facts—If ground of inter¬ 
ference. 

In a case in which the result depends upon the 
appreciation of the evidence by the trial Judge, 
the High Court would be slow to interfere with 
an order of acquittal. But where the trial judge 
errs in failing to draw the clear, indubitable and 
irresistible inference from the facts established 
by the prosecution in the case, the High Court 
will interfere and set aside the order of acquittal 
in appeal. (Pandrang Rao, J.) Public Prosecu¬ 
tor v. Kondalrao. 180 I.C. 631 = 11 R.M. 738= 

40 Cr.L.J. 458=1938 M.Cr.C. 334=48 L.W. 754 
=1938 M.W.N. 1121=A.I.R. 1939 Mad. 96. 

-S. 417— Practice. 

Where in an appeal from an acquittal, the 
facts and circumstances of the case as disclosed 
by the evidence are such as to reasonably justify 
the conclusions arrived at by the lower Court, the 
High Court should treat the application by the 
Crown for admission of the appeal on the same 
footing as application by a convicted person 
against his conviction and sentence, and should 

decline to interfere.. A.I.R. 1934 P.C. 227, Foil. 
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(MyaBu and Bround, JJ.) Emperor v. Maung 
Aung Gyaw. 166 I.C. 645=9 R.R. 278=38 Cr. 
L.J. 295=A.I.R. 1937 Rang. 7. 

-S.417. 

In an appeal from an order of acquittal, the 
High Court will not interfere unless in view of ail 
the circumstances the view taken by the Sessions 
Judge can be said to be clearly erroneous. (fax 
Lai and Bhide, JJ.) Emperor v. Sardara Singh. 
39P.L.R, 776. 

New plea. # 

-S. 417— If open in appeal against ac¬ 
quittal. 

It is not proper in appeal against an acquittal 
for Government to attempt to snatch a conviction 
by making out another case against the accused. 
An appeal against an acquittal is a serious matter. 
The liberty of a person once acquitted is again 
to be put in jeopardy, and cases, in which an ap¬ 
peal against an acquittal is to be made, should be 
carefully considered in all their aspects before 
the appeal is filed, and Government should be 
bound in argument and should consider them¬ 
selves bound in argument to the grounds raised 
in the memorandum of appeal. (Davis, J.C. and 
Lobo, J.) Emperor v. Pursumal Gerimal. I.L* 
R. (1939) Kar. 41=175 I.C. 620=10 R.S. 298= 
39 Cr.L.J. 630 (2)=A.I.R. 1938 Sind 108. " 

Powers of High Court. 

-S. 417— Principles. 

In dealing with an appeal from an order of 
acquittal on a matter of fact, the High Court has 
full power to review at large the evidence upon, 
which the order of acquittal was founded and to 
reach the conclusion that upon the evidence the 
order of acquittal should be reversed. Such 
power is not limited to cases of obstinate bunder 
on the part of the lower Court and incompetence 
stupidity or perversity of conduct or misconduct 
resulting in a clear miscarriage of justice. In 
exercising this power, the High Court will always 
give proper weight and consideration to such 
matters as the views of the trial Court as to the 
credibility of the witnesses, the presumption of 
innocence in favour of the accused, his right to 
the benefit of any doubt, and the slowness of an 
Appellate Court in disturbing a finding of fact by 
a judge who had the advantage of seeing the 
witnesses. (Davis, J.C. and Lobo, J.) Empp.ROR 
v. Ghulamali Bahawal. 32 S.L.R. 694=174 I. 

C. 694=39 Cr.L J. 462=10 R.S. 261=A.I.R. 
1938 Sind 67. 

Principles. 

-S. 417— Weight to be attached to opinion of 

trial Court — Considerations. 

The accused in an appeal from an acquittal re¬ 
tains his right of being presumed to be innocent 
until the charge is fully brought home to him. He 
must also have the benefit of the opinion of the 
trial Court upon the credibility of the witnesses 
whom that Court had the advantage of seeing 
face to face and judging of their demeanour ana 
he has the right to ask that the acquittal should 
not be set aside unless the trial Court has taken a 
perverse view of the evidence and has arrived at 
an unnatural and distorted conclusion. i*ut 
where the trial Court in considering the P° m ‘ 
law has missed the substantial point of the ma 
which it had to try and the material evitocein 
the case is almost entirely documentary 
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practically nothing turns on the appreciation of 
oral evidence, so that the appellate Court, so far 
as the documents are concerned is in as good a 
position to form its own conclusions as the trial 
Court, and where further the trial Court's exa¬ 
mination of the papers is based upon an incom¬ 
plete survey of the documentary material, the 
weight to be attached to the decision of the trial 
Court is considerably reduced. ( Varma and 
Rowland, JJ.) Empf.ror v. Chaturdhuj Narain 
Choudhury. 15 Pat. 108=164 I.C. 74=37 Cr.L. 
J. 877=9 R.P 77=17 Pat.L.T. 302=1936 Cr.C. 
543=1936 P.W.N. 450=A.I.R. 1936 Pat. 350. 
-S. 417— Principles to be adopted in consi¬ 
dering. 

In cases of appeals against acquittals under 
S. 417, Cr. P. Code, as a matter of jurisdiction, 
the whole case is at large before the High Court 
both as to the facts and as to the law. But there 
is a difference between the consideration of a 
ease upon an appeal against acquittal and its con¬ 
sideration when * res integra ' in the Court below. 
An appellate Court should be slow to substitute a 
view of the facts of its own for an opposite view 
of the facts held by the trial Court, where the 
latter are, upon the evidence, reasonable views, 
even though the Judges in the appellate Court 
might have preferred a view of their own, if the 
matter had been * res integra \ (Collister and 

Brauttd, JJ.) Empf.ror v. Aftab Mahomed Khan. 
188 I.C. 649=13 R.A. 55=1940 A.Cr.C. 24= 
1940 A.L.J. 206=41 Cr.L J. 647=1940 A.W.R. 
(H.C.) 85=A.I.R. 1940 All. 291. 

-S. 417. 

The High Court in exercising the power con¬ 
ferred by the Criminal Procedure Code and 
before reaching its conclusion upon facts, should 
always give proper weight and consideration to 
such matters as the views of the trial Judge as to 
the credibility of the witnesses, the presumption 
of innocence in favour of the accused, a presump¬ 
tion not weakened by the fact that he has been 
acquitted at the trial, the right of the accused to 
the benefit of doubt, and the slowness of the ap¬ 
pellate Court in disturbing a finding of fact arriv¬ 
ed at by a Judge who had the advantage of seeing 
the witnesses. Where the accused not only 
happened to be a relative of the deceased by 
marriage but also apparently he could have no 
motive for the crime, his acquittal in the trial 
Court should not be set aside. 56 All. 645 (P.C.). 
Foil. ( Ba U and Mackney. JJ.) Emperor v. 
Nga Mya Maunc. 170 I.C. 502=10 R.R. 92=38 
Cr.L.J. 927=1936 Cr.C. 114=A.I.R. 1936 Rang. 
90. 

Question of fact. 

-S. 417— Conviction under S. 335, /. P. Code , 

and acquittal under S. 304, /. P. Code—Appeal 
against latter—Right of accused to go into facts 
—Conviction under S. 335— If can be set aside. 

In an appeal against an acquittal, the accused is 
entitled to ask the Court to consider all the evi¬ 
dence before it and all the possible grounds which 
may be raised against the conviction. In an 
appeal against the acquittal under S. 304, I. P. 
Code, if the accused who has been convicted 
under S. 335, I. P. Code, is entitled to argue on 
the facts of the case to show that he has not com¬ 
mitted an offence under S. 304, then although the 
acceptance of those arguments may not automati¬ 
cally set aside the conviction under S. 355, I. P, 


Code, yet if the Court were satisfied that no 
offence was committed, it would undoubtedly 
exercise suo tnotu its powers under S 439 (1), 
Cr. P. Code, and set aside the conviction. (llor- 
will, J.) Public Prosecutor v. Panchaksharam. 
177 I.C. 432=48 L W. 142=11 R M. 323=39 
CrL.J. 871 = 1938 M.W.N 605 = 1938 M Cr C 
210=A.I.R. 1938 Mad. 723=(1938) 2 ML.!- 
225. 


-S. 417— Interference. 

The appeals by the Crown against acquittals 
purely on questions of fact or not often encou¬ 
raged by appellate Courts Where the Magis¬ 
trate, faced with conflicting facts and conflicting 
testimony in a rioting case, acquitted the accused. 

Held, that High Court could not interfere. 
(Cunliffe and Henderson, J J.) Superintendent 
and Remembrancer of Legal Affairs, Bengal v. 
Jatindra Mohan Ray. 168 I C. 738=9 R.C. 
874=38 Cr.L.J. 638=A.I.R. 1937 Cal. 156. 


Retrial. 

-—S. 417 —Appeal from acquittal—Order of 

acquittal set aside—High Court refusing to order 
retrial — If bar to fresh prosecution for same 
i offence. 

If, in an appeal from an acquittal, the High 
Court while setting aside the order of acquittal 
is not prepared to order a retrial of the accus¬ 
ed, it does not mean that there cannot be a new 
trial. It is still open to the authority charged 
with the initiation of prosecutions from prosecut¬ 
ing thefl accused again for the same offence. 
( Beaumont , CJ. and Macklin, J.) Emperor v. 
Yemanya Kallappa. 39 Bom.L.R. 76=9 R.B. 
371=168 I.C. 479=38 Cr.L.J. 571=A I.R. 1937 
Bom. 152. 

--Ss. 417 and 418 —Appeal from acquittal 

and appeal from conviction — Distinction — Consi¬ 
derations. 


Although Cr. P. Code makes no distinction 
between an appeal from a conviction and an 
appeal from an acquittal, yet there is a real dis¬ 
tinction, apart from the provisions of Cr. P. Code. 
Every man is to be presumed innocent until his 
guilt is established; if there is a reasonable doubt, 
the accused must have the benefit of that doubt. 
An appellant from a judgment of conviction can 
always invoke the support of these principles. If 
he can show that the essential evidence against 
him is not sufficiently reliable, as the lower Court 
thought, or that all reasonable doubt as to his 
guilt is not removed thereby, he is bound to suc¬ 
ceed on these principles. An appellant from a 
judgment of acquittal has, on the contrary, to 
work in the face of these principles and satisfy 
the Court that the accused can derive no benefit 
from them on the facts of the case under appeal. 
His task is thus naturally more difficult than that 
of the convict appellant. The effect of this and 
other considerations is to make in fact a consi¬ 
derable difference between an appeal from a con¬ 
viction and one from an order of acquittal though 
both appeals are placed on the same footing in 
the statute law of procedure. (Davis, J.C. and 
Lobo. J.) Emperor v. Ghulamali Bhawal 32 
S.L.R. 694=174 I.C. 694=39 Cr.L J. 462=10 R 
S. 261=A.I.R. 1938 Sind 67. 

' --Ss. 417 and 423 —Appeal against acquittal 

— Interference — Considerations. 

The fact that it was possible that the High 
Court if it were hearing the case in the first m- 
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stance, would have taken a different view from 
the one taken by the trial Magistrate, is however 
no ground for interfering in appeal with an 
order of acquittal. The decision of the trial 
Court is entitled to great weight and the appel¬ 
late Court should interfere only when it is satis¬ 
fied that the view of the trial Magistrate was 
wrong and that it was contrary to the weight of 
the evidence. ( Rachhpal Singh and Ismail , JJ.) 
Empf.ror v. Shyo Sewak Singh. 183 I.C. 405= 
12 R.A. 128=40 Cr.L.J. 772=1939 A.Cr.C. 72= 
1939 A.W.R. (H.C.) 306=A.I.R. 1939 All. 457. 
- S. 418— Appeal from conviction — Inter¬ 
ference—Appreciation of evidence by trial Court 
_ Appellate Court's power to differ from . 

No doubt, the Judicial Commissioner’s Court 
should ordinarily have very strong grounds for 
differing from the appreciation of evidence of 
the trial Court who had the advantage of seeing 
the witnesses and noting their demeanour, but 
if such grounds do exist, it is entitled to inter¬ 
fere and set aside the conviction. (Davis, J.C. 
and Mehta, A J.C.) Jalal v. Emperor. 30 S L. 

R. 456=167 I.C. 75=9 R.S. 162=38 Cr.L.J. 350 
=A.I.R. 1937 Sind 22. 

-S. 418— Case triable with assessors tried 

by jury—Right of appeal on facts. 

Where a case triable with the aid of assessors 
is tried with a jury, there is no right of appeal 
on facts. ( Cunliffe and Henderson, JJ.) Ekabbar 
Mandal^. Emperor. I.L.R. (1937) 2 Cal. 315= 
172 I.C. 891 = 10 R.C. 461=39 Cr.L.J. 182=A. 
I.R. 1937 Cai. 756. 

• -S. 418 (1 )—Construction — 4 Where trial 

was by jury’ — Meaning. 

Per Biswas, J. —The \%ords ‘where trial was by 
jury’ in S. 418 (1), Cr. P. Code, are not so clear as 
to admit of one meaning only that they must 
mean ‘where the trial in fact was by jury’. These 
words are equally capable of another construc¬ 
tion, meaning ‘where the trial was lawfully by 
jury.’ (McNair and Biswas, JJ.) Goloke 
Behary Takal v. Emperor. I.L.R (1938) 1 Cal. 
290=173 I.C. 65=39 CrL.J. 161=10 R.C. 441 
=66 C.L.J. 225=42 C.W.N. 129=A.I.R. 1938 
Cal. 51. 

-S. 418 (2)—Scope and effect^of—Effect on 

powers of High Court under S. 376—Questions 
of fact—If can be gone into. See Cr. P. Code, 

S. 376. 31 S.L.R. 82=A. .R. 1937 Sind 162. 

• -Ss. 418 (1) and 561-A— Jury trial—Appeal 

against conviction—Powers of appellate Court- 
Sessions Judge not making reference under S. 307 
erroneously thinking he has no jurisdiction — Ap¬ 
pellate Court, if empowered under S. 561 -A, to 
send case back to him. 

Where a case has not come up before the High 
Court under S. 307, Cr. P. Code, but by way of an 
appeal by the accused against his conviction under 
S. 418 (1) on a matter of law, namely that the 
Sessions Judge has erroneously supposed that he 
had no jurisdiction to refer the case to the High 
Court, the powers of the appellate Court are 
governed by S. 423 (2), Cr. P. Code. If the High 
Court finds that the Judge had erroneously sup¬ 
posed that he had no jurisdiction to make a re¬ 
ference under S. 307, it cannot, as an appellate 
Court, set aside the verdict of the jury and order 
a^ retrial, as there had been neither a misdirec¬ 
tion by the Judge nor a misunderstanding of the 
law on the part of the jury as mentioned in 
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S. 423 (2). The High Court can, however, set 
aside the conviction of the accused and send the 
case back to the Sessions Judge to re-examine 
the matter carefully and then come to the con¬ 
clusion whether he should or should not disagree 
with the verdict of the jury. Such an order is 
amply justified by the provisions of S. 561-A, Cr. 
P. Code. (Sulaiman, C.J. and Niamatullah, J.) 
Maujiav. Emperor. I.L.R. (1937) All. 419= 
167 I.C. 802=9 R.A. 578=1937 A.Cr.C. 11=38 
Cr.L.J. 465=1936 A.W.R 1284=1937 A.L.R. 
250=1937 A.L.J. 43=A.I.R. 193 7 All. 195. 

-S. ^19 —Joint appeal by several accused — 

Maintainability. 

A joint appeal by persons with common inte¬ 
rests convicted at the same trial is in accordance 
with law and should be heard. This proposition 
will have no application where the interests of 
any of the appellants conflict with each other. 
(Skemp,J.) Mulhe v. Emperor. 17Lah. 771= 
166 I.C. 46=9 R.L. 330=39 P.L.R. 105=38 Cr, 
LJ. 115=1936 Cr.C. 877=A.I.R. 1936 Lah. 
.859. 

—--Ss. 419, 420, 421 and 561-A —Summary, 

dismissal of Jail appeal under S. 421— Subsequent 
re-presented appeal under S. 419— Maintainability 
—High Court if can review its own judgment. 

A re-presented appeal under S. 419, Cr. P. Code, 
is not maintainable after a Jail appeal filed under 
S. 420 has been summarily dismissed under S. 421 
(1), Cr. P. Code. The High Court has not and 
never had had any inherent power to review its 
own judgment and S. 561-A, Cr.P. Code, does not 
confer on it any power to do so. ( Thomas , CJ. 
and Yorke, J.) Jodha v. Emperor. 189 I.C. 83= 

13 R 0.50=1940 A Cr.C. 93=41 CrL J 711= 
1940 O.A. 485=1940 O.W.N. 594=1940 A.W.R. 
(C.C.) 253=1940 O.L.R. 408=A.I.R, 1940 Oudh 
369. 

—--Ss. 420 and 421, Proviso— Jail appeal— 

Right of appellant to be present in Court and to 
be heard. 

The proviso in S. 421, Cr. P. Code, directing 
that an appeal shall not be dismissed unless the' 
appellant or his pleader has had a reasonable 
opportunity of being heard does not apply to an 
appeal presented under S. 420 by a convicted 
person from jail; and the accused has no right to 
insist on being heard, and to be present in Court 
for the purpose of arguing his appeal. ( Beau¬ 
mont , C.J. and Wassoodew, J.) Emperor v. 
Jalam Bharatsing. IL R. (1938) Bom. 357= 

175 I.C. 352=10 R.B. 535=39 Cr.L.J. 578=40 
Bom.L.R. 317=A I.R. 1938 Bom. 279. 

-S. 421— Appellant heard and records called 

for—Further healing after arrival of records — If 
necessary. 

All that S. 421, Cr. P. Code, requires is that the 
appellate Court, before dismissing an appeal sum¬ 
marily, must afford the appellant or his pleader a 
reasonable opportunity of being heard. If, there¬ 
fore, such reasonable opportunity is afforded on 
the presentation of the appeal, it is not necessary 
to hear the appellant or his pleader again after 
the arrival of the record in the appellate Courts 
(Edgley t J) Akramaddin v. Emperor I.L.R. 
(1939) 1 Cal 314=183 I.C. 742=12 R.C. 179= 

40 Cr.L.J. 839=A.I.R. 1939 Cal. 541. . . 

-S. 421— Dismissal of appeal after hearing 

appellant’s pleader — Non-issue of notice to 
Crown—If a ground for revision. 
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Where a Sessions Judge after hearing the ap¬ 
pellant’s pleader dismisses an appeal and writes a 
judgment reviewing the evidence and meeting the 
points raised, the fact that he did not issue notice 
to the Crown cannot be made a ground of com¬ 
plaint because it was thought necessary to call 
upon the Crown to reply. {James, J .) Sonu 
Kurmi v. Emperor. 177 I.C. 697=5 B.R. 12= 
11 R.P. 176=39 Cr.L.J. 950=A.I.R. 1939 Pat. 
24. 

—--S. 421— Duty of Court — Summary dis¬ 

missal of appeal for default — Legality. 

A Court cannot dismiss an appeal summarily 
simply because the accused fails to prosecute his 
appeal. The law requires that the dismissal of 
the appeal shall depend upon the exercise by the 
Judge of his independent and impartial judgment 
after he has read a copy of the judgment and not 
upon the failure of the accused to prosecute his 
appeal. (Davis, J.C. and Lobo, J ) Emperor v. 
Balumal Hotchand. I.L R. (1939) Kar. 204= 
177 1C. 346=39 Cr L J. 890=11 R.S. 58=A.I. 

R. 1938 Sind 171. 

-S. 421— Power of Court under—Appeal 

summarily dismissed—Modification of order — 
Legality. 

It is illegal for a Magistrate at the same time 

to dismiss an appeal summarily and to modify the 
order appealed from. A.l.R. 1935 P.C. 89, Foil. 
( Rowland , J.) Baldeo Singh v. Mt. Dheno 
Goalin. 160 I.C. 152 (1)=37 Cr L. J. 234=8 R. 
P.343 (2)=1936 P.W.N. 22=1936 Cr.C. 144= 

A.l.R. 1936 Pat. 109. 


-S. 421— Sessions Judge hearing the pleader 

for the appellant and sending for the record — 
Point to be noted in the order sheet—Summary 
dismissal of appeal—Legality—Appellant if given 
sufficient opportunity. 

An appeal was presented before a Sessions 
Judge by the pleader for the appellant and he 
heard him fully but was not inclined to admit the 
appeal on that date. He sent for the record of 
the case and having perused the same dismissed 
it summarily under S. 421. 

Held, that it is not open to the appellant to say 
that he was not given sufficient opportunity at the 
time of the presentation of the appeal. The Ses¬ 
sions Judge has not committed any illegality. It 
is desirable in all cases where a busy Sessions 
Judge sends for the record in a criminal appeal, 
which is presented to him for admission, that he 
should note in the order-sheet the points for 
which he is sending for the record in order to 
satisfy himself as to the correctness of the sub¬ 
missions made by the appellant before him. 
(Manohar Lall, J.) Basdeo Singh v. Emperor. 
172 I.C. 944=10 R.P. 369=18 Pat.L.T. 915=39 
Cr.LJ. 254=4 B.R. 204=1938 P.W.N. 113=A. 
I.R. 1938 Pat. 12. 

-S. 421— Summary dismissal of appeal — 

Contents of order. 

While dismissing an appeal summarily under 

S. 421, Cr. P. Code, the Appellate Court should 
write some sort of judgment showing that it 
applied its mind to the facts of the case and has 
come to the conclusion that there is no merit in 
the appeal. (Mohammad Noor, J.) Brij Mohan 
Singh v. Dasrath Singh. 166 I.C. 494=9 R.P. 
304=38 Cr L J. 232=3 B.R. 172. 

--S. 421— Summary dismissal of appeal —j 

Order not showing that records were examined or I 
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evidence appreciated — Legality—Interference in 
revision. 

Where it does not appear from the order of the 
Sessions Judge dismissing an appeal summarily, 
that he examined the record of the case or that 
he tested the arguments on questions of fact by 
examination of the evidence actually given by the 
witnesses, the High Court will in revision set 
aside such an order of dismissal. ( James and 
Madan, J J.) ChhatuGoi'i: v. Emperor. 173 1. 
C. 751 (1) = 4B.R. 331 = 10 R.P. 444 = 39 Cr.L.J 
380=1937 P.W.N. 1020=19 Pat.L.T. 28=A I R 
1938 Pat. 176. 


-S. 421— Summary dismissal after sending 

for record — Legality—Calling for record — Points 
argued—Desirability of noting. 

Where a Sessions Judge hears the pleader pre¬ 
senting a criminal appeal and before admitting it 
and in order to satisfy himself as to the points 
raised by the appellants' lawyer, sends for the 
record of the case and after perusing the same 
dismisses the appeal summarily, the Judge does 
not commit any illegality. But in all cases where 
a busy Sessions Judge sends for the record in a 
criminal appeal which is presented to him for 
admission, it is desirable that he should note in 
the order-sheet the points for which he is sending 
for the record in order to satisfy himself as to 
the correctness of the submission made by the 
appellants before him. It will be difficult, in many 
cases, if not in all, for a busy Sessions Judge to 
remember the submissions which were advanced 
by the appellants’ advocate which had satisfied 
him to this extent that he was forced to send for 
the record. ( Manohar Lall, J.) Basdeo Koiri v. 
Emperor. 172 I.C. 944=4 B.R. 204=1938 P W 
N. 113=39 Cr.L.J. 254=10 R.P. 369=18 Pat L. 

T. 915=A.I.R. 1938 Pat. 12. 


-S. 421— Summary dismissal of appeal after 

records called for—Omission to hear appellant or 
his pleader—Legality of—Power of High Court 
to set aside. 

An appellate Court which has called for the 
record after hearing the appellant’s pleader at 
the time of the presentation of the appeal, does 
not act illegally if it summarily dismisses the 
appeal after perusing the record and without 
further hearing the appellant or his pleader. 

Cr. r. Code, only provides for one rea¬ 
sonable opportunity to be given to the appellant 
or his pleader. But where the case appears to be 
one that ought not to have been disposed of sum- 
marily, the High Court will set aside such 
dismissal in revision and order a rehearing, 
(Lort II illtams and Jack. J J ) Monmotha Nath 
Sarnar Dhatrigram Union Board. 164 I C. 
?Z° =9 R C - 187=37 Cr.L.J. 904=40 C.W.N. 

IZo. 1 

“ S. 421— Summary dismissal of jail appeal _ 

Anothar appeal through counsel — Maintainabi¬ 
lity. 

A summary dismissal of a jail appeal is a bar 
to a subsequent entertainment of another appeal 
presented by the same prisoner through counsel. 
(King, C.J and Nanavutty, J.) Ram Jas v . 
Emperor. 12 Luck. 30=160 I.C. 969=8 R O 
292=37 Cr.LJ. 362=1936 OWN 194=1936 
Cr C. 344=1936 O.L.R. 125=A.I.R, 1936 Oudh 
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——-Ss. 421 and 369— Jail appeal—Summary 
dismissal — Effect—Subsequent appeal through 
counsel — Maintainability. 

Where a jail appeal is dismissed summarily, as 
soon as the order is signed and dated by the 
Judges, they become functus officio and the 
order passed by them becomes final. A re-pre¬ 
sented appeal filed at a later date is therefore not 
maintainable. ( Zia-ul-Hasan and Yorke,' JJ.) 
Rajkumari v. Emperor 188 I.C. 780=13 R O. 
27=1940 A. Cr.C. 84=1940 A.W.R. (C C.) 234 
=1940 O.L.R. 389=41 Cr.L.J. 682=1940 O.A. 
448=1940 O.W.N. 520=A.I.R. 1940 Oudh 
371. 

-Ss. 421 and 439 —Procedure—Appeal to 

High Court—Court considering conviction right 
but sentence severe—Summary dismissal of 
appeal—Propriety — Proper course—Notice to 
show cause against reduction of sentence under 
revisional powers and reduction after hearing 
Crown—If justified. 

If, when a criminal appeal from a conviction 
first comes on for hearing before the High Court 
the High Court considers that the conviction is 
right but that the sentence is rather too severe, 
the correct procedure is not to dismiss the appeal 
summarily under S. 421, Cr. P. Code, but the 
appeal should be directed to stand over, and at 
the same time notice should be served on the 
Government under the revisional powers of the 
Court under S. 439, Cr. P. Code, to show cause 

why the sentence should not be reduced. At the 
same time it will be convenient to send for the 
record. The notice and the appeal should then 
be heard on the same day. If, after hearing the 
. Crown counsel, the Court comes to the conclu¬ 
sion that the sentence ought to be reduced, it 
can be reduced under the revisional powers. 
Having reduced the sentence, the High Court can 
then, if so minded, say that it sees no ground for 
interfering and dismiss the appeal summarily 
under S. 421. ( Beaumont , C.J. and Macklin, J.) 
Emperor v. Bai Dhankor. I.L.R. (1937) Bom. 
365=168 I.C. 504=38 Cr.L.J. 572 (2)=9 R.B 
372=39 Bom.L.R. 74=A.I.R. 1937 Bom. 148. 

_S. 422— Appeal against conviction and 

order of compensation under S. 545 —Notice to 
complainant—Necessity—Right of complainant to 
be heard in support of conviction. 

S. 422, Cr. P. Code, no doubt, makes no provi¬ 
sion for notice in the case of an appeal by an 
accused person to any other party than the 
Crown, and an appellate Court does not act with¬ 
out jurisdiction in not sending notice to the com¬ 
plainant. But in appeal from a conviction, the 
appellate Court should, in the exercise of a 
proper discretion, give notice of the hearing of 
the appeal, to the complainant when an order of 
compensation has been made in his favour under 
S. 545, Cr. P- Code- It is only fair and equitable 
that in such cases that the complainant should be 
heard on such points as he may desire. ( Grille , 
/.) Balwant Marathe v. Motilal Jain. I.L. 
R. (1936) Nag. 147=165 I.C. 641=9 R.N. 93= 
19 N.L.J, 140=1936 Cr.C. 694 (2)=38 Cr.L.J. 
76=A I.R. 1936 Nag. 144. 

-S. 422 —Appeal against conviction and 

order under S. 545 (1) (b)-Ow^o« to give 

notice to complainant—If an illegality* 

An omission to issue notice of the hearing of 
. an appeal from a conviction, to the complainant 
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in the trial Court, does not amount to an illega¬ 
lity by reason'of the fact, an order of acquittal 
passed by the Court of appeal would involve the 
extinguishment of an order for payment of com¬ 
pensation under S. 545 (1) (b) as there is no pro¬ 
vision of law requiring the issue of the notice of 
an appeal to be issued to the complainant in the 
trial Court. It is however desirable that the 
notice of the appeal should be given to the com- 
plainant although omission to do so does not 
amount to an illegality. ( Mya Bu, J.) Htanda 
Meah v. Anamale Chettyar. 14 Rang. 744= 
163 I.C. 242 (2)=37 Cr.L.J. 832=9 R.R. 6 = 1936 
Cr.C. 593=A.I.R. 1936 Rang. 247. 

-S. 422— Notice to complainant — Absence of 

—If illegal. 

Notice is not necessary to the complainant 
under S. 422, Cr. P. Code, and he has no right of 
audience. Although, as a matter of practice, 
notice is issued to the complainant in certain 
classes of cases, and although it may be desirable 
to do so if he is likely to be personally affected, 
as for instance, when compensation has been 
awarded to him, failure to issue notice to the 
complainant is not illegal and does not justify 
interference in revision. (Bose, J.) Kartikram. 
v. Emperor. 167 I.C. 569=9 R.N. 202=19 N.L. 

J, 158=38 Cr.LJ. 433=A.I.R. 1937 Nag. 

123. 

-S. 422— Appeal from conviction — Parties — 

Right of complainant to notice and to be heard — 
Private prosecution—Rule to be followed. 

The strict rule is that in an appeal against a 
conviction only the Crown is entitled to be served 
with notice, and heard, and nobody but the 
Crown is entitled to be heard. But in private 
prosecutions the true rule which should be fol¬ 
lowed is that the Court in its discretion may 
allow the complainant to appear by an advocate, 
but it is not in any case bound to do so. (Beau¬ 
mont, C.J. and Sen,J.) Paragji Bhulabhai v . 
Bhagwanji Bawabhai. 185 I.C. 795=12 R.B. 

311=41 Cr.L.J. 245=41 Bom.L.R. 1231=A.I.R. 

1940 Bom. 14. 

-S. 422— Scope and applicability. 

S. 422, Cr. P. Code, deals only with appeals and 
there is no similar provision dealing with revi¬ 
sion, nor does any section apply this procedure to 
revisions. (Bennet, J.) Sat Narain Lal v. 
Emperor. I.L.R. (1940) A. 539=190 I.C. 225= 
1940 A L.J. 462=1940 A.Cr.C. 100=1940 A-W 

R. (H.C.) 379=A,I.R. 1940 All. 426. 

-S. 423. 

Alteration of conviction. 

Alteration of sentence. 

Enhancement of sentence. 

Misdirection. 

Powers of appellate Court. 

Powers of High Court. 

Remand. 

Retrial. 

Scope. 

Setting aside verdict. 

That the accused be retried. 

Alteration of conviction. 

-S. 423—Alteration of conviction—Charge 

under S. 323,1. P. Code, and conviction under 

S. 452 —Legality—Power of appellate Court, oer 

Cr. P. Code, Ss. 236,237 and 423. 1938 O.W.N # 
740. . i > 
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Alteration of sentence. 

-- S. 423 (1) (b)— Applicability—Power to 

alter acquittal into conviction. 

The words “alter the finding, maintaining the 
sentence" occurring in S. 423 (1) (b) (2) must be 
read as a whole. The powers under S. 423 (1) 
(b) of altering the finding and then as a Court of 
revision enhancing the punishment cannot turn 
upon enhance. Cl. (b) of S 423 (1) does not 
apply to cases of acquittal, partial or total, but to 
cases of conviction, and Cl. (a) applies to cases 
of acquittal; and if the appellate powers of the 
Court are to be exercised to convert an acquittal 
into a conviction, then they should be exercised 
on an appeal against an acquittal under S. 423 (1) 
(a) and not on an appeal against a conviction 
under S. 423 (1) (b). (Davis, J. C. and Lobo, J.) 
Jado Rahim v. Emperor. I.L R. (1939) Kar 75 
= 11 K S 93=178 I.C. 520=40 Cr.L.J. 93=A.I. 
R 1938 Sind 202. 

-S. 423 ( 1 ) (b) — Conviction by magistrate 

under Ss. 363 and 498, /. P. Code—Sessions Judge 
on appeal finding accused guilty under S. 498 only 
—Power to pass sentence. 

A Magistrate convicting the accused under 
Ss. 363 and 498, Penal Code, sentenced them under 
S 363 to rigorous imprisonment for one year and 
six months each but awarded no separate sentence 
under S. 498. The Sessions Judge on appeal 
found the accused guilty under S. 498 but not 
under S. 363. The question arose as to what 
sentence was to be passed. 

Held, that the Sessions Judge had jurisdiction 
under S. 423, Cr. P. Code, to alter the finding of 
the lo 'er Court and to pass appropriate sentence 
under S. 498 subject to the limit of one year and 
six months which the Magistrate had imposed. 
(M. C. Ghose and Bartley, J J .) Superintendent 
and Remembrancer of Legal Affairs, Bengal v 
Hossein Ali. 175 I.C. 799 (1) = 11 R.C. 38=39 
Cr.L.J. 684 (1)=42 C.W.N. 1040=A.I.R. 1938 
Cal. 439. 

S. 423 ( 1 ) (b )—Trial Magistrate convictinn 

accused under S. 353, /. P. Code—Power of appel¬ 
late Court to alter conviction to one under S 35? 

/. P. Code. ' ' 

Where the trial Magistrate convicted the 
accused under S. 353, I. P. Code, for assaulting a 
certain person whom he thought to be a public 
servant, but the appellate Court finds that that 
person was assaulted but that he was not a public 
servant, it can alter the conviction to one under 
S. 352, I. P. Code. (Baguley, J .) Maung Ba z,. 
The King. 1938 Rang.L.R. 139=176 I C 670— 

11 R.R. 69=39 Cr.L.J 6 761=A.I.R. 1938 Ran- 
2 81. 


AND 
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The mere fact that a fine was imposed bv the 
appe late Court would not in Jaw be an enhance¬ 
ment of sentence, if the aggregate period of im 
pnsonment which the abused wouM have To 
undergo is to any extent less than the period of 
the original sentence but where such an alteration 
of the sentence has the effect of rendering i^n 
t ie circumstances of the case excessive and in- 

interference in revision of 
superior Court may be called for. 30 M. 103 F P 
followed. (Dm Mahomed, 1 ) Prauhii Iivai ' 
Emperor. 167 I.C. 723 = 9 R L 541 m^Vr 
L.J. 428—38 P.L R. 105l=A.I R 1937 L a h 195 

—; S. 423 Imposition of fine in place of im¬ 
prisonment and maintaining same sentence of 
imprisonment in default of payment. 7 

To impose a substantial fine in place of a 
sen ence of imprisonment and maintain the same 
sentence of imprisonment in default of payment 
amounts to enhancement of sentence. For the 

appellant may not be able to pay the fine, then he 
will have to undergo the imprisonment and 
h.s property ! S liable to attachment for payment 
of he fine as well. (Zia-ul-Hasan and Madeley 

=io 1^3 i 

m70udh C 4 r 62. 104 - 1937 OWN - 7S4=A.I R. 


. 1 ' t 2 ii 1 , ) i b c J ..u (3 . ) -? rder °. f detention 


Borstal School - Substitulion of semence" of 
whipping in lieu ,hereof-If enhancement of 
sentence. See Burma Prevention of Crime 
(Young Offender Act, S. 25. 1939 RangL R 

Misdirection. 

b y ,ur y — Misdirection — 


What amounts to. 

Where a Judge sums up to the jury by statimr 
the case for the prosecution and then givimi f 
short summary of the evidence of each witnest 

in n d d ividu°a? e a a ccufed W,th evi<W each 

shaMhe^ evidencefating r>^ ach Tth 

charge, or to indicate to 8 ,he jury how faT in Ms 
opinion each element has been substantiated bv 
the evidence before them, may not bv itself 
amount to misdirection. But couoled with rv * 
sions and inaccuracies, it may amount to misdi^ec" 

tion within the meaning of S 423 rv d ^ T 

«r "a. i. st *■ **" «<■> 

Powers of appellate Court. 

- S. 423 (b) (1)— Powers of appellate Conrf 

—Appeal from conviction by Assistant • Urt 
Judge-Order for retrial by Sessions TnH '° nS 
charges of which accused has been ac/uitfeV 11 

SS cTjTk CR - R CoDE ' Ss n 403T N 'T e 4 d 2l 

- s *423 (*) (*>)—Powers of appellate Court 

» , S -Sl%-J edU ?i 0n ° f Peri ° d °f prison- I 7onvuZd Zder‘s Vs'T^r 9 d ‘- 


——S. 423—Appellate Court finding that 
evidence was improperly admitted and examina¬ 
tion of the accused was not satisfactory— Prooer 
procedure. See Cr. P. Code, Ss. 4?8, 423 and 
342. 17 Pat.L.T. 445=A,I.R.'l936 Pat. 438 

Consequential order. 

~— S 4 * 3 (1) r Consequential or incidental 
order—Order of compensation under S. 250- 
Power of appellate or revisional Court to make 
See Cr. P. Code, S. 439. A.I R. 1939 Sind 321 ' 

Enhancement of sentence. 
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acquittal under S. 304, I. P. Code and order 
retrial. 

Where the accused who was tried under S. 304, 
I. P. Code, was acquitted of that offence but con¬ 
victed under S. 325, 1. P. Code, in an appeal by 
him against his conviction under S. 325, I. P. 
Code, the appellate Court has no authority to set 
aside the acquittal under S. 301,I. P. Code and to 
order a retrial, merely because it disagreed with 
the finding of the lower Court that the accused 
had not committed the more serious offence 
under S. 304, 1. P. Code ( Allsop , 7.) Moti Ram 
v . Emperor. 165 I.C. 734=9 R A. 301=1936 A. 
Cr.C. 190=1936 A LJ. 1083=1936 A.W.R. 921 
=1936 CrC. 999=38 Cr.L.J. 71=1936 All.L.R. 
944=A.I.R. 1936 All. 758. 

-S. 423— Appeal against conviction—Duty of 

appellate Court to scrutinize evidence. 

In all cases in which the Court sits in criminal 
appeal, it has to consider the case against the 
appellant bearing in mind exactly the same 
principles as must be borne in mind by the Court 
of trial in the first instance. The appellant does 
not come here as one who has been convicted and 
has to satisfy the Court beyond all reasonable 
doubt that he has been wrongly convicted. If 
after a conviction before a Subordinate Court, 
the Court of appeal comes to the conclusion that 
there may have been a miscarriage of justice, the 
appellate Court cannot allow the conviction to 
stand. The task of the appellant is therefore to 
bring before the consideration of the appellate 
Court such matters as may cast a reasonable 
doubt of his guilt having regard to all the circum¬ 
stances of the case. It is true that a trial judge 
hears and sees the witnesses and in many cases 
his opinion as to their demeanour or truthfulness 
may be of the highest value, and an appellate 
Court should not lightly disregard the conclusion 
at which for properly expressed reasons he arriv¬ 
ed. On the other hand it does not absolve the 
appellate Court from an independent duty of 
scrutinizing the evidence with care and of being 
satisfied, not that a reasonable person might have 
come to the conclusion which the trial Judge 
came to, but that no reasonable person could 
have come to any other conclusion but that the 
accused was guilty of the offence charged against 
him. {Roberts, C.J . and Sharpe, J.) Nga Kyaw 
Hla v. Emperor. 173 I.C. 94=39 Cr.L.J. 248= 
10 R.R. 306=A I.R. 1938 Rang. 45. 

-S 423 (1) (b)— Powers of appellate Court 

—Charge under Ss. 366, 366-A and 498, 1. P. Code, 
in the alternative—Assessors finding accused 
guilty on alternative charges—Judge agreeing and 
convicting under S. 366 A—Absence of reference 
to Ss. 366 and 498—7/ implied acquittal on charge 
under S. 498— Power of appellate Court to con¬ 
vict under S. 498, I. P. Code. 

The accused were charged under S. 366, or 
366-A, or 498, I. P. Code, alternatively. The 
assessors found them guilty on the alternative 
charges. The Sessions Judge, while stating that 
he agreed with the unanimous opinion of the 
assessors actually convicted the accused under S- 
366-A, I. P. Code, only, ignoring Ss. 366 ana 498. 
The High Cou^t on appeal found that no offence 
under, S. 366 or 366-A was made out, but that the 
accused were guilty of an offence under S. 498, I. 
P. Code. 
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Held, (1) that the High Court was competent 
under S. 423 (1) (6), Cr. P. Code, to alter the 
conviction under S. 366-A, I. P. Code, into one on 
the alternative charge under S. 498, I. P. Code, 
and maintain the sentence, as it was by oversight 
that the Sessions Judge omitted to convict the 
accused under S. 498; (2) that the conviction by 
the Sessions Judge under S. 366-A, I. P. Code, 
did not by necessary implication involve an 
acquittal on the charge under S 498, I. P. Code. 
(Collister and Bajpai, JJ.) Emperors/. Tagan- 
nath. 1937 A.W.R. 203=1937 A Cr.C 39=168 
I C. 833=9 R A. 676=1937 A L.J. 547=38 Cr.L. 
J. 621=1937 A.LjR. 417=A.I.R 19?7 All. 353 
-S. 423—Powers of appellate Court—Con¬ 
viction under S. 240, I.P. Code—Charge found not 
established in appeal—Farts found sufficient for 
conviction under S. 241—Power to alter convic¬ 
tion into one under S 241. See Penal Code, Ss. 
240 and 241. A I R. 1936 Nag. 242. 

-S. 423— Powers of appellate Court— Con¬ 
viction of accused of case not set out—Legality. 

The appellate Court has no power to convict an 
accused person of a case he has not been called 
upon to meet. {Bose. J.) Kartikram v. Em¬ 
peror. 167 I.C. 569=9 RN. 202=19 NL.J. 158 
=38 Cr.L J. 433=A.I.R. 1937 Nag. 123. 

-S. 423—Powers of appellate Court—Con¬ 
viction of robbery—Power to alter into one of 
receiving stolen property. See Cr. P. Code, S. 
237. 1936 A.M.L.J. 50. 

——-—S. 423—Powers of appellate Court—Con¬ 
viction for substantive offence--AIteration in 
appeal to one for abetment—Permissibility. See 
Penai. Code, Ss. 193 and 471. 70 M.L.J. 109. 

-S. 423 (b) (2)— Powers of appellate Court 

— Conviction under S. 414, /. P. Code, by Second 
Class Magistrate — Appeal—Alteration into one 
under S. 409, I. P. Code — Legality. 

An offence under S. 409, I. P. Code, is not 
triable by a Magistrate of the second Class ;where 
therefore an accused is convicted of an offence 
under S. 414. I. P. Code, by a Second Class 
Magistrate, the appellate Court cannot, on appeal 
alter the conviction into one under S. 409, under 
S. 423 (6) (2) read with S. 237, Cr. P. Code, such 
alteration is illegal. (Lakshmana Rao. J ) Pon- 
nuswami Servai v. Emperor 174 I.C. 776=39 
Cr.L J. 465=10 R.M. 742=1938 M.Cr.C. 137= 
1938 M.W.N. 223=A.I.R. 1938 Mad. 315. 

-S. 423 —Powers of appellate Court — Con¬ 
viction under S. 504, 7. P. Code . on charge with 
two incidents—Alteration on appeal into one for 
two offences under S. 228, I. P. Code — Legality. 

The appellate Court can change the conviction 
from one section to another where the facts 
found are clear and no prejudice would be done 
to the accused. The trial Court mentioning in the 
charge two incidents on separate dates wrongly 
convicted the accused under a single offence 
under S. 504, Penal Code. The appellate Court 
changed the conviction to two offences under 
S. 228 without laying stress on an essential ele¬ 
ment of S. 228, namely the Court must be sitting 
in a judicial proceeding at the time when the 
insult is offered. . . - 

Held, that the changing of conviction *rom 
single offence to two was formal, but as the 
accused might have been prejudiced the c * , . a 1 ? g *"p 
of conviction from S. 504 to S-228 was 1 . 

{Gruer, J.) Vithal Sonaji v. Emperor. L-Lr.ic r 
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(1937) Nag, 145=167 I.C. 378=9 R.N. 181=38 
Cr LJ. 380=1936 Cr.C. 1120=A.I.R. 1936 Nag. 
275. 

-S. 423 (b) (1) —Powers of appellate Court 

—Enhancement of sentence—Four months’ 
rigorous imprisonment and fine of Rs. 20—Sub¬ 
stitution into imprisonment already undergone and 
fine of Rs. 50. 

Where on appeal a District Magistrate altered 
a sentence of four months’ rigorous imprisonment 
and a fine of Rs. 20 to imprisonment already 
undergone and a fine of Rs. 50. 

Held, that it was objectionable on appeal to 
enhance the sentence of fine. (Skemp, J .) Abdul 
Rahman v. Emperor. 164 I C. 462=37 Cr.L J. 
950=9 R.L. 130 (l)=38 P L.R. 247=1936 Cr. 
C. 764=A.I.R 1936 Lah. 729. 

S. 423—Powers of an appellate Court— 


Limits of. See Cr. P. Code, Ss. 233, 236, 237 and 
423. 1939 A.W.R.(H.C) 661. 

-S. 423 —Penalty of appellate Court—Limits 

of—Alteration of sentence and finding. 

Though S. 423 ( 6 ) (3), Cr. P. Code, allows the 
appellate Court, with or without altering the 
finding, to alter the nature of the sentence, not so 
as to enhance the same, yet it has no power 
either to come to a finding which was not within 
the competency of the trial Court or to pass a 
sentence which was beyond the jurisdiction given 
to the trial Court by S. 33, Cr. P. Code. The 
appellate Court cannot make any order which 
could not have been made by the trial Court. 
( Mosely , J.) Maung E Maung v. The King 
1940 Rang.L R. 215=188 I.C. 539=41 Cr L J 
621=13 R R. 2=A.I.R. 1940 Rang. 118. ' 


--—S. 423— Powers of appellate Court—Prose¬ 
cution and conviction under S. 181, I. P. Code- 
Alteration of conviction into one under S. 193, 
I.P. Code—If justified. 

Where prosecution has been launched under 
S. 181,1. P. Code, by the Civil Court, the appel¬ 
late Court under S. 423. Cr. P. Code has power to 
alter the finding to S. 193, I. P. Code. The appel¬ 
late Court can exercise this power even though 
the prosecution has been launched under inappro¬ 
priate section. (Gruer, J.) Nathusingh Gan- 
patsingh V. Emperor. I.LR. 1937 Nag. 102= 
167 I.C. 845=9 R N 222 = 38 Cr.L J. 455=1936 
Cr.C. 1025=A.I.R. 1936 Nag. 263. 

- S. 423 —Powers of appellate Court—Ver- 

r, ct - °'.J u ry — Interference—Enquiry into facts — 
If justified. 

In an appeal under S. 423 the appellate Court 
is not authorised to alter or revise the verdict of 
the jury unless it is of opinion that such verdict 
is erroneous owing to a misdirection by thejudge, 
or to misunderstanding on the part of the jury of 
the law as laid down by him, and consequently 
the appellate Court cannot go into the facts of the 
case except to see whether there has been a mis¬ 
direction by the Judge. ( Beasley, C.J. and King, 
J.) Ratnasabapathi Goundan v Public Prose¬ 
cutor. 59 Mad. 904=164 I.C 243=9 R.M. 99 = 
37 Cr. L.J. 909=1936 M.W N 459=44 L.W. 155 
=1936 M.Cr.C 232=1936 Cr.C 635=A.I,R. 1935 
Mad. 516=71 M.L.J. 231. n 

^r- Powers of High Court. 

-S. 423— Powers of High Court in appeal — 

Conviction by jury—Reversal or order for re - 
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trial—Error or defect in Judge’s charge to jury — 
When a ground. 

The power of setting aside convictions and 
ordering a new trial for any error or deiect in the 
Judge’s charge to the jury will be exercised by 
the High Court on appeal only when it is satisfied 
that the accused has been prejudiced by the error 
or defect or that a failure of justice has been 
occasioned thereby. (Fazl Ali and Dhavle, J J.) 
K. K. Ali v. Emperor. 15 Pat. 817 = 169 I C 48= 
18 Pat. LT. 535=9 R Pat 526=3 B R 514=38 
Cr.L.J. 673=1937 P.W.N. 454=A.I.R. 1937 Pat. 
263. 

--S. 423—i ’owers of High Court—Joint trial 

—Conviction in—Joint trial justified b> law—In¬ 
terference in appeal—Power to set aside convic¬ 
tion without ordering re-trial. See Cr P. Code, 
S. 239. A.I.R. 1936 Cal. 753. 

S. 423—Powers of High Court—Sentence 
of death—Reference and appeal—Scope of. See 
CR P. Code, S. 374. 40 C.W.N. 432=A.I.R. 1936 
Cal 73. 

7 -S. 423— Powers of High Court—Trial by 

jury — Decision turning upon inference from 
facts. 

Where, the decision in a case does not really 
turn upon questions about the veracity of wit¬ 
nesses or upon the finding of doubtful facts but 
upon the question what inference is to be drawn 
from well established facts about the existence 
of which there is not and cannot be any reason¬ 
able doubt, the High Court is at least equally, if 
not better qualified than the jury to draw the 
necessary inference. ( Lort Williams and Nasim 
Alt, J J.) Bf.noyendra Chandra Pandey v. Em- 

peror. 63 Cal. 929=64 C LJ. 154=161 I.C 74 = 

8 R C 472=37 Cr.L.J 394=40 C.W.N.432=1936 
Cr.C. 145=A.I.R 1936 Cal. 73 


S. 423 ( 2 ) — Trial by jury — Misdirection — 
Interference. * 

In the cise of a trial by jury if the High Court 
finds that there is a misdirection it has to 
examine the evidence to see whether the verdict 
is erroneous and has caused a failure of justice. 
Even if there is a misdirection, the High Court is* 
not entitled to alter or reverse the verdict unless 
the verdict is erroneous by reason of such mis¬ 
direction and the High Court before interfering 
must also find that there has been a failure of 
justice under S 537, Cr P Code. In a case 
where if the misdirection had not occurred, the 
jury could not reasonably without being perverse 
or unduly foolish have come to any other deci¬ 
sion, the verdict cannot be said to be erroneous 
within the meaning of S. 4 23 (2) and the High 
Court will not interfere. ( Blacker, J.) A W 
Mathews v. Emperor 187 I C. 456=12 R L 
492=41 Cr.L J.482=A.I.R. 1940 Lah. 87. 

7 -S 423 (2 )—Verdict of jury—Interference 

in one of two charges. 

Where the High Court finds the verdict by jury 
on one of the charges to be erroneous it can set 
aside that verdict and uphold conviction on other 
charges on which the verdict is not found to be 
erroneous and need not send the case for retrial 
(Blacker, J.) A M Mathews v Emperor 187 

IMO Lah = 87 2 R L 492=41 CrX J 482 = A I R 

—- S. 423 ( 2 ) Verdict of jury—Interference _ 

Grounds. 
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No Court will interfere with the verdict of a 
jury, even if it may think itself differently of the 
evidence, or because it thinks that another jury 
may have come to a different conclusion. To 
lightly interfere with the verdict of a jury with 
which the Sessions Judge has agreed would be to 
reduce trial by jury to a farce. (Wadia and 
Kama, JJ.) Jhina Soma v. Emperor. I.L R. 
(1939) Bom. 648=185 I.C. 382=12 R B. 248=41 
Cr.LJ. 176=41 Bom.LR. 965=A.I.R. 1939 
Bom. 457. 

Remand. 

S. 423 (1) (b )—Order of remand—Proprie¬ 


ty—Case failing for want of sufficient evidence. 

Where the case originally made out against an 
accused has failed through the absence of suffi¬ 
cient evidence, the accused should be acquitted, 
and no order for remand for the purpose of 
allowing the prosecution to supply deficiencies in 
their original case should be passed. ( Bartley 
and Kliundkar, JJ.) Suresh Chandra De v. 
Emperor. 178 I.C. 415=11 R C. 356=40 Cr.L. 
J. 56 (1)=A.I R. 1938 Cal. 782. 

Retrial. 

-S. 423 —Order for re-trial—Appeal from 

conviction for murder — Recorded evidence 
including inadmissible and inconsistent evidence 
—Failure of judge to consult records. 

An accused was convicted for murder. The 
recorded evidence in the Sessions Court, though 
supporting a prima facie case against the accused, 
included some evidence inadmissible under S. 122, 
Evidence Act, and inconsistent evidence. The 
statements of the prosecution witnesses before 
the trial had been inconsistent and though the 
committing Magistrate directed the prosecution 
of two of the principal witnesses for perjury, 
they were examined at the trial and the fact was 
not noted by the trial Judge though his attention 
was drawn to it. The C >unsel for the accused at 
the trial and the Judge presiding at it. both failed 
to consult the records, though available. 

Held, that there was no fair trial for the 
accused and he should be re-tried. ( Middleton, 
J.C. and Almond, A. J. C.) Najab Gul Moham¬ 
mad v. Emperor. 169 I.C. 257=9 R. Pesh. 143 = 
38 Cr.L J. 741=A.I.R. 1937 Pesh. 71. 

-S. 423— Re-trial—Failure of prosecution — 

Duty of Court. 

When the prosecution has proceeded against 
the accused under a particular section of the 
Penal Code and eventually fails, a re-trial on 
another charge, even if the facts fall within any 
of els. (2) to (4) of S. 403, Cr. P. Code, should 
not be ordered except where there is a strong 
prima facie case for a conviction, and when the 
accused has already served a substantial term of 
imprisonment, unless a re-trial is clearly required 
in the interests of justice. (Weston.) Narain 
v. Emperor. 1937 A.M.L.J. 126. 

-S. 423— Retrial—Failure of prosecution — 

Proper order. 

The general rule is that when the prosecution 
has failed to prove the facts on which a convic¬ 
tion can be founded the proper order is to acquit 
the accused and not order a retrial. There may 
be particular cases in which a retrial would be 
justified. (D. R. Norman.) Rajendra Kumar v. 
Crown. 1939 A.M.L.J. 60. 


CR. P. CODE (1898), S. 423. 


S. 423 (b)— -Retrial — Marking of irrelevant 
document in evidence—If a ground for retrial. 

The marking of an irrelevant document in 
evidence is not a ground for ordering a re-trial 
by an appellate Court. (Lakshmana Rao, J.) 
Kamaswami Ayyar v. Commissioner, Chittoow 
Municipality. 190 I.C. 317=51 L W. 542 U)= 
1940 M.W.N. 386=A.I.R 1940 Mad. 685. ^ 

S. 423— Retrial—Order for—When not 
proper. 

It would be dangerous to order a re-hearing in 
a case in which there is enmity between the par¬ 
ties and the Court is doubtful as to the value of 
any evidence that may be adduced upon a re¬ 
hearing. ( Harries , C J. and Meredith, /.) Feroze 
Kazi v Emperor. 1940 P.W.N. 243=6 B.R. 307 
=186 I.C. 277=12 R.P. 477=41 Cr.L J. 267=21 
P L.T. 731=A I.R. 1940 Pat. 295. 

S. 423 (1) (b)— Retrial—Order for — 

Legality—Evidence adduced insufficient for 
conviction. 

If the evidence actually adduced by the pro¬ 
secution is insufficient to support a conviction, a 
retrial cannot be ordered simply to give the 
prosecution another chance of producing further 
and better evidence. (B. K. Mukherjea and 
Biswas, JJ.) Tripurari Bhattacharjee v. Em¬ 
peror. 175 I.C. 514=10 R.C. 797=39 Cr.L.J. 
604=42 C W.N. 812=A.I.R. 1938 Cal. 361. 

-S. 423 (1) (b)— Retrial — Order for — 

Principles. 

Per McNair, J. —Where the evidence would not 
on any proper view of the case support a convic¬ 
tion it would be worse than useless to send back 
the case for anew trial. (McNair and Biswas, 
JJ.) Goloke Behary Takal v. Emperor. I.L R. 
(1938) 1 Cal. 290=39 Cr.L.J. 161 = 173 I.C. 65= 

10 R.C. 441=66 C.L.J. 225=42 C.W.N. 129= 
A.I.R. 1938 Cal. 51. 

-S. 423 (1) (b)—Order for retrial—Pro¬ 
duction of fresh evidence. See CR. P. Code, 

S. 530. 41 P.L.R. 198. 

-— S 423 —Retrial in part — Power to order. 

A partial retrial cannot be directed by the 
appellate Court. It can either direct a complete 
retrial or call for further evidence to be placed 
before itself. ( Rowland , J.) RamchandRa 
Prasad v. Emperor. 168 I.C. 979=38 Cr.L.J. 
657=3 B R 508=18 Pat.L T. 483=9 R.P. 522= 
1937 P W.N. 519=A.I.R. 1937 Pat. 246. 

Scope. 

-S 423— Scope — Charge and conviction 

under S. 426, I. P Code — Appeal—Conviction 
under S. 352, I. P. Code, maintaining sentence — 
Legality. 

Petitioner was summoned to answer a charge 
under S. 426 on the ground that he closed an old 
drain of the complainant, and on the latter com¬ 
ing to open it armed with an order of the 
Khasmahal authorities did notallow him to do so 
and chased him. He was convicted and sentenced 
to fine under S. 426. On appeal, the conviction 
was altered to one under S. 352, I. P. Code, the 
appellate Court holding that the conviction under 
S 426 was unsustainable, but the sentence of the 
trial Magistrate was maintained. 

Held, in revision, that there being nothing to 

show that the petitioner was ever informed by 
the trial Magistrate of a charge under b. oSA 
I. P. Code, the conviction under S. 352 on appear 
was not maintainable and must be set aside. 
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(Khaja Mohammad Noor, J.) Ramdhani 
Mahton v. Emperor 165 I.C. 600=9 R.R. 197= 
37 Cr.LJ. 1156 (1 )=3 B.R. 62=1936 Cr.C. 898 
(1)=17 Pat.L J. 572=A I.R. 1936 Pat. 536. 

- S. 423 (2)—Scope—If controls S 439 (6). 
See Cr. P. Code, S. 439 (6). 42 Bom.L.R. 475. 

Setting aside verdict. 

— — S. 423 (1) (b )—■Appeal from conviction — 
Verdict of jury set aside—Order for retrial on 
all charges including those on which accused ivas 
acquitted—Power of High Court. 

The verdict of the jury, when set aside on an 
appeal from a conviction, is set aside in its 
entirety. When a conviction is set aside and a re¬ 
trial ordered, the whole case is reopened and the 
accused may be tried again on all the charges 
originally framed including those of which he 
had been previously acquitted by the Court of 
Sessions. S 403 (1), Cr. P. Code, has no applica¬ 
tion, inasmuch as the re-trial will not be a second 
trial, but only a continuation of the first trial. 

([Henderson and Biswas , JJ.) Kamala Kanta v. 
Emperor. I.L.R. (1938) 1 Cal. 98=41 C.W.N. 
1112 . 

“That the accused be retried”. 


. ,S- 423 (1) (a) — "That the accused be re¬ 

tried —W ords if apply to appellate order of 
acquittal. 

The words “that the accused be retried” in 
S. 423 (1) (a) do not apply to a case where the 
order of acquittal is passed on appeal. ' ( Parker , 
J.) Emperor v. U. Kadoe. 164 I C. 769=9 R R 
139=37 CrL.J. 1008=1936 Cr.C. 77l=A.I R. 
1936 Rang. 369. 

~~Ss. 423 and 428— Scope—Power of appel¬ 
late Court to give accused chance to adduce 
further evidence. 

S. 423, Cr. P. Code, deals with the disposal of 
an appeal, and S. 428 provides powers for the 
appellate Court to call for further evidence before 
the appeal is disposed of An appellate Court 
can direct the taking of further evidence in 
support to the prosecution and a fortiori it is 
open to the Court to direct that the accuse 1 
person may be given a chance adducing further 
evidence. (Grille, J.) Sheoram Idan v. Em- 
pekor I.L.R. (1937) Nag. 541=10 R.N. 102= 
38 Cr.L.J. 1058=171 I.C. 262=A.I.R. 1937 Nag. 

- Ss. 423 (1) Cls. (a), (b) and (c) and 439— 
Powers of High Court—Award of simple im¬ 
prisonment for failure to give security under 

o—Power to substitute rigorous imprison¬ 
ment. 

Where a Sessions Judge makes a reference to 
the High Court recommending that a suspect who 
has been bound over in proceedings under Ch. 8, 
Cr. r. Code, and who has failed to give the 
required security, should be detained in prison 
with rigorous and not simple imprisonment as 
has been ordered by the trial Magistrate, the 
suspect not being a convict and not having been 
sentenced, the High Court is not limited in the 
exercise of its revisional powers by the condi¬ 
tions imposed under Cl. ( b ), sub-S. (1) of S. 423 
The order falls under Cl. (c), sub-S- (D.S.423 and 
the High Court can under S. 423 (1), Cl (c) read 
jyith S. 439, substitute rigorous imprisonment in 
fclace of simple imprisonment. (Davis, J.C. and 
Mehta , A J.C.) Emperor v. Manu Chabilo 


CR. P. CODE (1898), S. 424. 

r 6 r L 298 f?n R S ' 135=38 Cr.L J. 168=1936 
Cr.C. 973=A.I.R 1936 Sind 188. 

——— Ss. 423 and 439— Acquittal—Flower of 
High Court to alter into conviction and to award 
sentence in appeal or revision. 

Quaere —Whether the High Court under its 
combined appellate and revisional powers can 
convert an acquittal funder S. 30V149. I. P. 
Code) into a conviction funder S. 326/149, I. P. 
Code) and then pass a sentence where none was 
passed by the lower Court. (Khnja Mohammad 
Noor and Dliavle, JJ.) Ambika Thakuk v Em- 
pfror. 18 Pat. 544=6 B R. 203 = 185 I C 529= 
12 R.Pat. 389=21 Pat.L.T 45=41 Cr.L J 191 = 
1939 P.W.N. 747=A.I.R 1939 Pat. 611 

-Ss 423 and 439— Accused charged of 

separate offences under S. 60 (a) and S'. CO <{) of 
Excise Act—Magistrate convicting him 
under . 5 . 60 (f) and acquitting him under V. 60 fa) 
Appeal by accused to Sessions Court against his 
conviction—Power of Sessions Court to convict 
accused under S 60 (a) — Proper procedure 

\Vhere an accused was charged of separate 
ounces for possession of illicit liquor under 
S. 60 ( 1 ) and for possession of implements for 
marnitacturc of illicit liquor under S. 60 (f) of 
the U. P. Excise Act, and the Magistrate con¬ 
victed him of the offence under S. 60 f/) and 
acquitted him under S 60 (a), on appeal by the 
accused to the Sessions Court against his convic¬ 
tion, it is not open to the Sessions Court to acquit 
him of the offence under S 60 (/) and convict 
him under S. 60 fa). The appellate Court cannot 
itself set aside the acquittal and convict Ihe ac¬ 
cused of the offence of which he has been charged 
and acquitted. It must report the case to the High 
Court for proper orders to be passed and the 
High Court can, under S. 4 \9, Cr. P. Code, order 
a retrial. (Sulaiman, C.J. and Bennet J.) Sarda 
Prasad v. Emperor. 168 I.C. 17=1937 A.Cr.C 
1 = 1937 A.L.J. 143=1937 A W R. 66=9 R A* 
623=38 Cr.LJ. 521 = 1937 A LR. 309=A.I.R 
1937 All. 240. 

— Ss. 423 (2) and 537 (d)— Powers ofappel- 
tate Court—Jury's verdict—Setting aside—Mis¬ 
direction. 

An appellate Court is not bound to set aside the 
verdict of a jury merely because there was a 
misdirection unless it also finds that the mis¬ 
direction had in fact occasioned a failure of 
justice. (James and Saunders, JJ.) Hari Mahto 

675=37 Cr.L. T. 320=8 R.P. 
?Zo = i 936 . Cr C ‘ 70=1936 P.W.N. 286=A I.R. 

~ S- 424—Appellate Court’s judgment— 
Contents. See Cr. P. Code, Ss 367 and 424—Judg¬ 
ment. 1939 A.L.J. 671. 

“ “ s - 424—Appellate judgment — Contents. 

See Cr. P. Code, Ss. 367 and 424. 173 I.C. 672— 
A.I.R. 1937 Pesh. 88. 

- Ss. 424 and 118— Judgment of appellate 
Court-Contents of—Appeal against order under 
o- US —Necessity to deal independently with evi¬ 
dence against each appellant separately. 

The appellate Court's judgment cannot be read 
with and as supplementary to the judgment of the" 
Court of first instance, but it must be quite inde¬ 
pendent and stand by itself. In the case for 
instance, in proceedings against several suspected 
persons where they can be dealt with in one in¬ 
quiry under law, the appellate judgment must 
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show that the case against each suspected person 
has been considered separately and the evidence 
proves the case against each of them individually. 
(Davis, J.C. and Mehta, A.J C.) Ghousbux v. 
Emperor. 30 S.L.R. 382=167 I.C. 227=38 Cr.L. 
J. 363=9 R.S. 173=A.I.R. 1937 Sind 26. 

-S. 426— Conviction for attempt to shoot a 

man—Accused , 19 years old—Whether can be 
released on bail. 

A man who is convicted of deliberately attempt¬ 
ing to shoot a man with a revolver cannot safely 
be released on bail by the appellate Court, until it 
is established that he is not guilty or, at any rate, 
that his conviction is not justifiable. The fact that 
he is only 19 years of age and that will be un¬ 
fortunate that he should be associated with bad 
characters in jail if ultimately it is found that he 
was not guilty, is no ground for allowing bail. 

( Allsop, J.) Dhanpal7> Emperor 164 I.C 703 
(1)=37 Cr L J. 1017=9 R.A. 182=1936 A.Cr.C. 
150=1936 A L.J 961 = 1936 A.W.R. 732=1936 
Cr.C. 792=1936 A1I.L.R. 799=A I R. 1936 All. 
656. 

-S. 428 —Scope and object of—Conviction 

under 5.58 of the Madras Abkari Act—Appeal 
from—Finding that arrack in possession of the 
accus' d was not illicit—Proper procedure — Re¬ 
mand for fresh enquiry — Legality. 

The object of S. 428 of the Cr. P. Code, is not 
for the purpose of enabling the prosecution to pro¬ 
duce evidence which could easily have been pro¬ 
duced at the first trial It is not intended to enable 
the prosecution, having failed once, to have an 
opportunity of trying the case all over again. The 
accused who was convicted under S. 58 of the 
Madras Abkari Act for possession of illicit opium, 
appealed against his conviction. The appellate 
Court while finding that it was not proved that the 
arrack was not illicit, observed that on the evi¬ 
dence there were not sufficient grounds for acquit¬ 
ting the accused, and acting under S. 428. Cr. P. 
Code, remanded the case for a fre^h enquiry. 

Held, in revision, that it having been found that 
the arrack was not illicit, there was no offence and 
the accused was entitled to acquittal. The gist of 
the offence under S. 58 of the Abkari Act being 
that arrack is illicit, and that not having been 
proved, there should he an acquitfal, and the order 
for further enquiry should therefore be set aside. 

(Mockett and Lakshmana Rao , J J ) Hanuman- 
thappa, In re. 166 I C. 623 (2)=9 R M. 385 (2) 
=38 Cr.L.J. 257=1936 M.Cr.C. 421=1936 M W. 
N 1149=44 L.W. 884=A.I.R. 1937 Mad. 181= 
(1937) 1 M.L.J. 75. 

-S. 428 —Prosecution zvitnesses not cross- 

examined at trial—Jurisdiction of appellate Court 
to direct Magistrate to record that evidence and 
certify and resubmit it. 

Where the prosecution witnesses have not been 
cross-examined at the trial, the witnesses not 
having been recalled after charge, and the accuse' 1 
who on being convicted prefers an appeal and 
wishes for this additional evidence to be brought 
before the Court, the appellate Court has juris¬ 
diction under S. 428 to direct the Magistrate to 
record the evidence of those prosecution witness¬ 
es and respbmit that evidence to his Court, and 
upon receipt of that evidence dispose of the 
appeal. (Bartley and Henderson, JJ.) Munshi, 
v. Muzaffar. I.LJR. (1939) 1 Cal. 205=11 R.C. 


CR. P. CODE (1898), S. 435. . , * o 'V .>! ; 

358=40 Cr.L.J. 47=178 I.C. 422=43 C.W.N. 85 
=A.I.R. 1938 Cal 781. 

•Ss. 428, 423 and 342— Appellate Couft find¬ 
ing that evidence improperly admitted and exami¬ 
nation not satisfactory—Proper procedure. 

Where an appellate Court finds that certain 
documents admitted in evidence have not been 
proved according to law, and that the examination 
of the accused under S. 342 is not satisfactory and 
that the accused should be examined afresh, he 
can either proceed under S. 428 and then dispose 
of the appeal under S. 428 (2), or under S. 423 set 
aside the conviction and order the accused to be 
retried bv a Court of competent jurisdiction. In 
the former case in ordering additional evidence to 
be taken, it would be quite proper to direct a 
further examination of the accused at the same 
time. An order setting aside the conviction and 
sending the case back for further evidence but 
not for complete retrial is illegal. (Rowland, J.) 
Krishna Prasad Sinha v. Emperor. 164 I.C. 184 
(1)=9 R.P. 91=37 Cr.L.J. 906=17 Pat.L.T. 445 
=1936 Cr.C. 699 (1)=A.I.R. 1936 Pat. 438. 

-S. 431— Applicability—Revision application 

—Penal Code, S. 70. 

The principle of S. 431, Cr. P. O'de, applies to 
revisions so that a revisional application against 
a sentence of fine would not abate by reason of 
the death of the applicant. Under the provisions 
of S. 70, I. P. Code, the death of an offender does 
not discharge any property which would, after his 
death, be legally liable for his debts from liability 
to discharge any fine due from him (Smith, J ) 
Sita Ram v Emperor 13 Luck. 306=168 I.C. 
177=9 R.O. 447=1937 O.L.R. 232=38 Cr L.J. 
509=1937 A.Cr.C. 88=1937 O.W.N. 587=A.I.R. 
1937 Oudh 320. 

-S. 43 2—Reference on questions of law— 

Proper course for Magistrate. 

Although the Presidency Magistrates have, 
under S. 432, Cr. P. Code, the power to refer for 
the opinion of the High Court any question of law 
which arises at the hearing of any case pending 
before them, it is undesirable to make a reference 
in a form which involves giving a decision on law 
divorced to some extent from the facts. The 
more desirable course is for the Magistrate to use 
the second part of S-432 which provides that he 
may give judgment in any such case subject to the 
decision of the High Court on such reference. By 
adopting this course duplicity of hearing in both 
Courts would probably be avoided and all the facts 
would be before the High Court once for all. 
(Derbyshire, C.J. Nasim AH and Rau, JJ.) Em¬ 
peror v. Hemendra Prosad. I.LJR. (1939) 2 
Cal. 411=183 I.C. 349=12 R C. 153=43 C.W. 

N 950=69 C L J. 599=2 Fed L J (Part II) 55 
=40 Cr.L.J. 782=A.I.R. 1939 Cal. 529 (S.B.). 

-S. 435— Applicability — District Magistrate 

—Order under S. 39-A, Bombay District Police 
Court—Revision— Jurisdiction of High Court. 

When the District Magistrate passes orders 
under R. 17 of the Rules for licensj^gland control¬ 
ling places of public entertainment framed under 
S. 39-A, Bombay District Police Act, the District 
Magistrate or Magistrate of the District, which¬ 
ever h^ t may be called, is not acting an inferior 
Court within the meaning of S. 435, Cr. F. Co * 

He is acting as an executive officer in the . * 

of powers conferred upon him under f’,} 
Bombay District Police Act. High Court there 
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fore has no jurisdiction under S. 435, Cr. P. Code, 
to interfere with this order. (Davis, J.C. and 
Tyabji, J ) Mauc.hanmal Gianchand v. Emper 
or. I.L.R. (1940) Kar. 102=185 I C 392=12 R. 
S. 170=41 Cr.L.J. 179=A.I.R. 1939 Sind 340. 

-S. 435 —Duty of applicant to be ready with 

case and document—Adjournment to enable docu¬ 
ment to be sent for — Practice. 

Applicants in revision to the High Court must 
be prepared with their cases and with the docu¬ 
ments in support. The Court will not send for 
the record unless there is sufficient material to 
justify that course, and will not stand a case over 
merely to enable a party to do what he should 
have done before presenting the application. 
(Beaumont, CJ. and Sen.J.) Emperor v- Mukund. 
42 Bom LR. 481=A.I.R 1940 Bom 283. 

-S. 435—Inferior Criminal Court—Magis¬ 
trate acting under Naik Girls' Protection Act. 
See Naik Girls’ Protection Act, S. 4. 1938 A. 
L J 1147. 

—-—-S. 435 —Order under S. 145— Revision — 
binding of possession manifestly wrong — Inter¬ 
ference. 

When the finding of the Magistrate as to pos¬ 
session in proceedings under S. 145, Cr. P. Code, 
is manifestly wrong and unsustainable, the High 
Court can interfere and set aside the order and 
declare possession in the other party. (Gruer, J ) 
Emperor v. Sunderlal. I.LR. (1937) Nag 174 
= 167 I.C. 359=9 R.N. 179=38 Cr.L.J. 375 = 
1936 Cr.C. 1114=A I.R. 1936 Nag 27 L 

S. 435— Revision -Competency—Executive 

order. 

No revision lies against an executive order of 
the Disirict Magistrate passed for controlling a 
certin procession. (Thomas, C.J.) Mohammad 
Ahmad Khan v. Emperor. 189 I.C. 666=1940 
A.W.R (C.C.) 304=1940 O.W N. 652=1940 A. 
Cr.C. 105=41 CrL.J. 781 = 1940 O.L R. 490= 
13 R.O. 104=1940 O.A. 594 = A I R. 1940 Oudh 
416. 


S. 435 —Scope of enquiry. 


Per Sharpe, J. —It is doubtful whether it is 
within the province of High Court when acting 
under S. 435 to canvass and express opinions 
upon all topics however interesting may be the 
points of law or practice involved in them, which 
have arisen in the course of the proceedings 
before the inferior Criminal Court. On revision 
inquiry is limited to “the correctness, legality or 
propriety of any finding, sentence or order recor¬ 
ded or passed” and to “the irregularity of any 
proceedings of such inferior Court.” (Baguley 
and Sharpe, J J ) The King v. Maung Thoung 
Shwe. d X £ 639=39 Cr.L.J. 642=11 R.R 
9=A,I.R. 1938 Rang 161. 

— S. 435— Scope—Proceedings tinder S. 145— 
Order as to costs — Discretion—Interference by 
High Court. 

Where in proceedings under S. 145, Cr.P. Code, 
the Magistrate disallows costs to the successful 
party under a clear misapprehension the High 
Court will not hesitate to interfere if it finds that 
no discretion has been exercised at all or that it 
has been exercised on wrong principles, though it 
will be slow to interfere with a real exercise of 
discretion by the lower Court. (Dhavle, J ) 
Kunjo v. Sarju. 5 B.R. 539=181 I.C. 176= 
11 R.P. 573=40 Cr.L.J. 538=20 Pat. L.T. 164= 
1$39 jP.W.N. 66=A.I.R. 1939 Pat. 206. 


CR. P. CODE (1898), S. 435. 


— Ss 435 and 438— Proceedings under — Ex- 
planalions—Calliug for — Propriety. 

Explanations of Magistrates should not be call¬ 
ed for in connection with reference to proceed¬ 
ings under Ss. 435 and 438, Cr. P. Code. If the 
High Court desires any explanation, it will ask 
for them. (Davies ) Nathu Lal v. Emperor 
1940 A.M.L.J. 24. 

7 -Ss 435 and 438— Scope—Pending proceed¬ 
ings in Magistrate's Court—Sessions Judge taking 
different view of evidence from trying Magistrate 
—Reference to High Court—Propriety. 

.Tlie fact that a Sessions Judge takes a different 
view from the trying Magistrate on the question 
of credibility of witness is not a ground on which 
the High Court will interfere in revision, and 
does not justify the Sessions Judge in making a 
reference to the High Court under S. 438, Cr P, 
Code. It is not the rule of the Court Jo interfere 
with decisions on facts upon evidence except for 
special reasons, and referring Courts are to make 
references subject to this consideration. The 
objections to making references in pending pro¬ 
ceedings are still stronger, especially when no 
error of procedure is suggested to have been com¬ 
mitted by the trying Magistrate before whom the 
proceedings are pending. A criticism of the evi¬ 
dence at such a stage is premature, and such a 
reference cannot be accepted, but is liable to be 
discharged (Rowland, J.) Chanijreshwar Prasad 
Narain Singh v. Arunfndra Mohan Ghose. 
165 I.C. 931 - 9 R.P. 231=38 Cr L.J 2=3 B R 
104=17 Pat.L.T. 794=1936 P.W N. 773=1936 
Cr.C. 1064=A.I.R. 1936 Pat. 626. 

; Ss. 435 and 439 — Acquittal—Revision 
against—I nterference — Rule. 

The right of an accused person who has been 
acquitted, that he should not be tried a second 
time is a valuable right and is not to be interfered 
with lightly. In exceptional circumstances the 
High Court will interfere in revision even with 
an acquittal but will not do so until the normal 
procedure has been followed and has failed. 
Where no attempt to move Government was made 
by the aggrieved party for filing an appeal against 
acquittal and only an application in revision was 
filed. 

Held, that the normal procedure for filing an 
appeal not being followed, interference with 
acquittal was not justifiable. (Davis, J.C. and 
Lobo % A.J.C.) Karachi AIunicipal Corporation 
V. Thaoomal Khushaldas. 169 I.C. 40=38 Cr. 

100 6 5=9 R S ’ 254 (2)=A IR - 1937 Sind 

” ^s. 435 and 439— Finding of fact — Inter - 

ference. 

Normally a Court of revision will not interfere 
with concurrent findings of fact, but where it is 
evident that the Courts below have not really ap¬ 
proached the case with either a clear apprecia¬ 
tion of the issue involved, or a clear understand¬ 
ing of the principles of criminal law, the High 
Court is entitled to interfere. (King, J.) Rama- 
swami Naick v. Rangaswami Chettiar 172 I 
C. 501=10 R M. 457=47 L.W. 140=39* Cr L J 
144=1937 M.Cr.C. 269=1937 M W N 733 —A 
I.R. 1937 Mad. 968. 733-A. 

--Ss. 435 and 439—Order under S. 517— 

Discretion of Magistrate— R e v ision—Interference 

Tm LJ J i28 fiCd ' CR * P * C ° DE ’ S ‘ 517 * (1937) 
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- Ss. 435 and 439—Order under S. 144— 

Revision. See Cr. P. Code, S. 144. 45 L.W. 
249. 

-— Ss. 435 and 439— Refusal to issue process 

against accused—Failure to give reasons — Revi¬ 
sion—Jurisdiction of High Court to interfere — 
Cr. P. Code, S. 203. 

Where an order under S. 203, Cr. P. Code, is 

passed, declining to issue process to an accused, 
and the magistrate has not acted as he should 
under S. 202, Cr. P. Code, the High Court has 
jurisdiction to entertain a revision application 
against the order and to interfere, if necessary, 
in the interest of justice. Where it appears from 
the records that there are no sufficient grounds 
for issuing notice to an accused person, the High 
Court is not justified in interfering in revision 
merely because the magistrate who had cognis¬ 
ance of the«matter failed to give reasons for not 
issuing the process; but if it appears from the 
records that the magistrate had not good grounds 
for not issuing process, the High Court is justi¬ 
fied in interfering. The fact there is no evidence 
on record against the accused is not in itself a 
sufficient reason for refusing to interfere in revi¬ 
sion specially when the complainant says he has 
evidence. ( Horwill , /.) Venkatasubba Pillai. 
In re. 177 I.C. 957 = 11 R.M. 396=48 L.W 801 
= 1938 M.W.N. 973=1938 M.Cr.C. 262=39 Cr. 
L J 984=A.I.R. 1938 Mad. 879=(1938) 2 M.L. 
J. 372. 

-Ss. 435 and 439—Scope—Jurisdiction— 

Failure to exercise—Appeal to Sessions Judge- 
Objection to jurisdiction—Sessions Judge not 
deciding question but calling for special report 
from trial Magistrate—Acceptance of report and 
declining jurisdiction—Legality of— Revision. 
See Criminal Trial—Jurisdiction. 165 I.C. 919 
=44 L.W. 689. 

-Ss. 435 and 440— Exercise of powers under 

S. 435— Discretion— Accused not surrendering to 
his hail bond—Right to be heard in revis on. 

Where an accused after the confirmation of his 
conviction by the appellate Court, still remained 
at large without surrendering to his bail bond, 
the High Court would not be justified in exer¬ 
cising its discretionary powers under S- 435 and 
the sections immediately following till the accus¬ 
ed complies with the order of the appellate Court 
to surrender, his Counsel will not have a right of 
audience. (Ismail, J.) Sheo Mandil v. Empe¬ 
ror. I L.R. (1938) All. 991 = 178 I.C. 1000=11 
R.A. 344=40 Cr.L.J 153=1938 All L R. 930= 
1938 A.W.R (H.C ) 690=1938 A.Cr.C. 142= 
1938 A.L J. 1022=A.I.R. 1939 All. 5. 

-S. 436 — Applicability — “ Discharge ”— 

Failure to charge—If amounts to—Charge fram¬ 
ed on minor instead of on major section—Effect 
of. 

Where a Magistrate deliberately frames a 
charge on a minor section instead of on the major 
section, on which the case starts, his action is 
equivalent to a discharge with regard to the 
major offence and further inquiry can be ordered 
by the Sessions Court under S. 436, Cr- P Code. 
Failure to charge amounts to a discharge. 
(Gruer , J.) Ganga Datta v. Emperor. I.L.R. 
(1936 ) Nag. 54=162 I.C. 925=37 Cr.L.J.715 (2) 
=8 R N. 292=1936 Cr.C. 552=A.I.R. 1936 
Nag. 87. 


-S. 436— Complaint dismissed under S. 20 3 

—Further enquiry—When may be ordered. 

A further enquiry into a complaint which has 
been dismissed under S. 203, Cr. P. Code, cannot 
be ordered unless it is shown that the order of 
the Magistrate is perverse or foolish or is based 
on an incomplete record of evidence. ( Abdul 
Rashid, J.) Nazar Mohammad v. Jumman. 171 
I.C. 336=10 R. L. 186=38 Cr.L.J. 1072=39 P. 
L.R. 402=A.I.R. 1937 Lah. 682. 

-— S. 436 — Construction—Sessions Judge on 

setting aside order of discharge—If can send case 
back to same Magistrate for further enquiry. 

Per Dadiba C. Mehta , AJ.C. —The first part of 
S. 436 is to the effect that the High Court or the 
Sessions Judge may direct the District Magis¬ 
trate to make further inquiry either by himself 
or by any of the Magistrates subordinate to him. 
If the High Court or the Sessions Judge can 
direct a District Magistrate by himself to make 
an inquiry, a fortiori can the High Court or the 
Sessions Judge direct that any particular Magis¬ 
trate subordinate to the District Magistrate 
should make the further inquiry. Therefore, 
where an order is made by a Magistrate dis¬ 
charging an accused person, it is competent to 
the Sessions Judge, while setting aside the order 
of discharge, to direct the same Magistrate to 
complete the inquiry. 

Per Haveliwala. A. J. C .—The language of 
S. 436 is plain and leaves no room for doubt that 
the Sessions Judge ha 5 ; not the power on setting 
aside the order of discharge to send the case 
back to the same Magistrate to go on with the 
inquiry. ( Mehta and Haveliwala , A. J. Cs.) 
Jethanand Murijmal v. Shivram. 168 I.C. 
777=9 R S. 239=38 Cr.L.J. 596=A.I.R. 1937 
Sind 86. 

- S. 436 — Discharge—Setting aside—Duty of 

revising Court—Expression of opinion on 
evidence as to whether prima facie case is made 
out. ' * • 

Though a Court of revision is right in not 
embarrassing an accused person unduly by a 
discussion of the merits of a case, while setting 
aside an order of discharge and ordering further 
inquiry, it is only fair to the accused that the 
revising Court, instead of merely criticising the 
order of discharge should give its own reasons 
for holding that some particular offence has been 
made out prima facie by the prosecution evidence. 
(King, J.) Subbier v. Manickam Chettjar. 
1937 M.W.N. 729. 


-S. 436— Discharge—Setting aside—Grounds 

-Misapprehension and misappredation of 
videtice. 

It is both legal and proper for a Sessions Judge 
>r a District Magistrate to set aside an order of 
lischarge on the ground of misapprehension of 
vidence. It is strictly speaking, legal for a 
sessions Judge or a District Magistrate to do so 
>n the ground of misappreciation of evidence, but 
t is not proper to do so unless he is clearly of 
•pinion that the misappreciation is so flagrant 
hat in effect the order is perverse or manifestly 
inreasonable or foolish or prima facie incorrect. 

Vhere exactly to draw the line, is a matter for 

he exercise of common sense. In the applicat¬ 
ion of these principles there is no P ra £*'¥\ 
ifference between S. 436 and S. 437, Cr. 

Gruer and Niyogi, JJ.) ■' Sheoprashad v. tMPE- 
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ror. I.L.R. (1938) Nag 442=177 I C. 605 (2)= 
11 R.N. 148=39 Cr.L.J. 917=1938 N.L.J 250= 
A.I.R. 1938 Nag. 394. 

S. 436— Discharge—Setting aside of — 
Practice. 

An order of discharge passed by a trial Magis¬ 
trate after full enquiry and after recording all 
the evidence produced by the complainant should 
not be lightly interfered with in revision. ( Abdul 
Qayoom . C.J. and Kichlu, J.) Sita Ram v. State. 
41 P.L R J. & K. 26. 

-S. 436— Discharge under S. 209— Interfer¬ 
ence by Sessions Judge. 

A Sessions Judge should only interfere with an 
order of discharge under S. 209, when the order 
of the inquiring Court was perverse or foolish or 
manifestly against the weight of the evidence or 
that the Magistrate had failed to record all the 
evidence. ( Middleton , J.C.) Fasal Razak v 
Emperor. 167 I C. 602=9 R. Pesh 88=38 Cr L* 

J 427=A.I R 1937 Pesh. 12. 

-S.436— Discharge under S. 494— Interfer¬ 
ence — Jurisdiction of High Court. 

The High Court has jurisdiction to interfere, 
at the instance of the complainant, with an order 
of discharge passed by a Magistrate upon an ' 
application made by the Public Prosecutor under 
S. 494, Cr. P Code, for withdrawal of the case, 
where the Magistrate has not properly exercised 
his discretion. The fact that the Magistrate has 
not recorded reasons and therefore no materials 
would be available for interference by the High 
Court, does not affect its jurisdiction. (Derby¬ 
shire, C.J., Bartley and Henderson, JJ .) Debendra 
Kumar Roy v Syed Yar Bakht Choudhury. 
I.L.R. 1939 Cal. 407=180 I.C. 384=11 R C 
676=40 CrL.J 349=43 C.W.N. 301=A.I R' 
1939 Cal. 220 (S.B.). 

--S. 436— Further enquiry—Grounds for 

ordering—Prosecution evidence doubtful as to 
whether accused are negligent or dishonest — 
Existence of strong suspicion without likelihood 
of finding of guilty on specific charge—Order for 
further inquiry—If justified. 

Before an order for further enquiry can be 
made under S. 436, Cr. P. Code, the Court must 
find whether a specific charge on the facts could 
be framed against the accused which the accused 
ought to be called upon to answer. In a case 
where it is doubtful whether the accused persons 
are on the evidence guilty or not, the fact that 
there is strong suspicion on the facts of the case 
that they must have been guilty of some fraud, is 
no ground for ordering a further investigation 
irrespectively altogether of what the further 
investigation is to consist of or of whether there 
1S 2 n y likelihood of the accused being found 
guilty. It on the prosecution evidence itself 
there is reasonable doubt as to whether the acts 
of the accused were merely negligent or dis¬ 
honest, the accused even at' that stage was 
entitled to the benefit of that doubt. An order 
for further inquiry against a discharge in such a 
case is not warranted (King, /.) Krishna 
Chetty v. Karur Vysya Bank, Ltd. 1937 M.W. 
N. 871. 

- - s 436— Further inquiry—Grounds for— 

Mxsappredation of evidence. *» 

It cannot be laid down as a general rule that 
there should be no revision of an order of 
discharge when there has been only misapprecia- 

Q,. D .—176 


CR. P. CODE (1898), S. 436. 

tion of evidence. In a case in which two views of 
the evidence are possible, neither of which can be 
said to be unreasonable, it is not proper to reopen 
a discharge and order further inquiry. Where 
the trying Magistrate, after dealing with and 
discussing the entire evidence fully, discharges 
the accused, being of opinion that ihe complaint 
has considerably exaggerated what had happened 
and that the story of the complaint bristles with 
improbabilities, the Sessions Judge ought not to 
interfere with the order of discharge and order 
a further inquiry under S 436, Cr. P Code. 
(Pandrang Row, J.) Kumakasvvami Muuali v. 
Kaliammal. 1937 M.W N. 332. 

-S. 436—“ Further inquiry”—Meaning of — 

Order setting aside discharge and directing further 
inquiry—Inquiry—If to be begun afresh 
A magistrate who is directed to make a further 
inquiry under S. 436 into the case of a person who 
has been improperly discharged is not bound to 
begin the inquiry afresh. Further inquiry does 
not mean merely an examination of witnesses, but 
a further consideration of the evidence. The in¬ 
quiry re-commences where it was let off at the 
time when the improper order of discharge was 
passed. A magistrate is therefore justified upon 
perusing the evidence already taken in framing a 
charge. There is no obligation laid on the magis¬ 
trate to begin the inquiry afresh. (Horwill, J.) 
Harichandra Neddy v. Emperor 176 I.C 879 
(2)=39 Cr.L.J. 828=10 R.M. 189=1938 M.W. 
N. 587=1938 M.Cr.C. 202=48 L.W. 136=A I.R. 
1938 Mad. 742=(1938) 2 M L J. 222. 

-S. 436—“ Further inquiry”—Meaning of — 

Complaint—Dismissal on police report without 
examination of witnesses—Order for further in¬ 
quiry by Sessions Judge—Trial Court ordering in¬ 
quiry and report by Subordinate Magistrate — 
Latter summoning accused—Trial and discharge 
—Legality—S. 529—ApplicabHity. 

An order by a superior Court to an inferior 
Court to hold a further inquiry into a complaint 
which has been dismissed under S. 203, Cr. P. 
Code, has acquired what may be called a technical 
meaning. It simply means re-consideration. In 
some cases re-consideration might require sum¬ 
moning of more witnesses, looking into more 
evidence; in other cases it may be where the pre¬ 
vious inquiry has been fuller, to re-consider the 
order and pass an order accordingly In a case in 
which the complaint has been dismissed after per- 
»«"* the police report and some papers, and 
without examining witnesses or holding an inquiry 
under S. 202, Cr. P. Code, the Court to which the 
case is sent for further inquiry is competent to 
order an inquiry under S. 202. But the Magis¬ 
trate who is asked to hold an inquiry and to re¬ 
port by a particular date has no jurisdiction to 
proceed to summon the accused and hold a trial. 

A complaint was referred to the police, and on 
receipt of the police report, the Sub-Divisional 
Magistrate who had cognizance of it, after con¬ 
sidering the report and various aspects of the 
case, dismissed it on 3-11-1936. The Sessions 
Judge who was moved by the complainant direct¬ 
ed a further inquiry into the complaint. On 
receipt of this order, the Sub-Divisional Magis¬ 
trate recorded an order on 10-3-1937 to the effect 
that the complainant should pr6ve his case before 
Mr. O (a first class Magistrate) who was to fix a 
convenient date for his inquiry and report by 
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30-3-1937. Mr. 0 ordered on 31-3-1937 summon¬ 
ses to issue to the accused and proceeded to try the 
case. He examined some witnesses, and on 
29-6-1937 discharged the accused under S. 253 
(2). The Sub-Divisional Magistrate before whom 
the matter came up on 2-7-1937, held that the dis¬ 
charge of the accused by Mr. 0 was entirely 
without jurisdiction, and ignored it. He ordered 
summons to be issued against the accused, and 
after their appearance, made over the case to a 
second class Magistrate who convicted the accus¬ 
ed on 2-9-1937. An appeal therefrom to the first 
class Magistrate was dismissed. It was contend¬ 
ed in revision that the second trial and conviction 
were illegal as the order of discharge passed by 
Mr. 0 was not set aside by a competent autho¬ 
rity. 

Held, that the Sub-Divisional Magistrate who 
was in charge of the complaint and to whom the 
case was sent by the Sessions Judge for further 
inquiry sent the case to Mr 0 for a limited pur¬ 
pose of inquiry and report, the case remaining 
with the Sub-Divisional Magistrate; (2) that 
Mr. 0 to whom the whole case had not been made 
over went beyond his authority in summoning the 
accused and proceeding with their trial; (3) the 
action of Mr. O having been entirely without 
jurisdiction, the Sub-Divisional Magistrate was 
perfectly justified in ignoring the trial and dis¬ 
charge; and (4) that therefore the second trial 
and conviction were quite legal and within juris¬ 
diction. 

Held, further, that S. 529, Cr. P. Code, did not 
apply and could not come into play, as there was 
no ground for holding that Mr. 0 acted in good 
faith or with care and caution. (Khoja Moham¬ 
mad Noor and Parma JJ .) Udit Narayan 
Patwari v. Emperor. 176 I.C 716=1938 P.W 
N. 542=4 B.R. 750=11 R.P. 100=39 Cr.L.J. 778 
=19 Pat.L.T. 336=A.I.R. 1938 Pat. 369. 

-S. 436— Further enquiry—Order for, when 

may he made. . . , 

If a District Magistrate is not satisfied with 
the ‘correctness, legality or propriety of any find¬ 
ing, sentence or order’, it is his duty to exercise 
the discretion he possesses under S. 436 and to 
order that a further enquiry be made into the 
complaint that has been dismissed. When in a 
case for possession of contraband opium the trial 
Court did not disbelieve the evidence but dis¬ 
charged the accused, and the District Magistrate, 
in revision, after taking into consideration the 
conduct of the accused in running away after re¬ 
marking that the search party would not find any¬ 
thing in his hut, ordered a further enquiry, 

Held, that the order of further enquiry could 

not be interfered with. 

Su v. Emperor 169 I.C. 63—9 R.R. 386—38 Cr. 
L J. 709=A.I.R. 1937 Rang. 120 
-S. 436— Further inquiry - When may be 

A further inquiry can be ordered only on the 

ground that the judgment of tl J e .Jf ial /1 ¥ ag ‘f tra r t \ 
was perverse and foolish. (Mir Ahmad, J.) 
Gul Mohammad v. Habibullah Karim Di LA ?* 
182 I C 522=12 R.Pesh. 1=40 Cr.L.J. 674=A. 

IR. 1939 Pesh. 16. . . . 

__S. 436— Order for further enquiry into 

complaint of offence under S. 304, I. P. Code 

Discretion to examine certain persons as witnesses 

—Refusal of trial Court to examine them as 


CR.P. CODE (1898), S.436.; 5i , ;uiOJ 1 AO 

Court witnesses—Direction to complainant to 
deposit costs of summoning such witnesses-rPro, 
priety—Duty of Court. ’Air- 

A complaint of an offence under S. 304, I. P. 
Code, was dismissed under S. 203, Cr. P. Code. 
On the Sessions Judge being moved in the matter, 
he passed an order directing further enquiry in 
the matter and also directing that certain speci¬ 
fied persons should be examined in the presence 
of the complainant and that the latter should be 
given an adequate opportunity of putting ques¬ 
tions to those witnesses. On receipt of this order 
the trial magistrate called on the complainant to 
produce his witnesses. The complainant prayed 
that the persons specified in the order for further 
enquiry should be summoned as Court witnesses, 
but that was rejected, the magistrate observing 
that if the complainant so desired, his witnesses 
would be summoned on payment of the necessary 
costs. 

Held, that the order was not justified and that 
the complaint which contained grave allegations 
should be promptly and thoroughly investigated, 
and no question of payment or non-payment of 
costs should be allowed to stand in the way of the 
examination of all the persons whose evidence 
might throw any light on the matter. (Patterson 
and Cunliffe, JJ.) Surendra Nath De v. Krishna 
Dhan De 40 C.W.N. 1251, 

- S. 436— Revision against dismissal under 

S. 203 —Issuing of summons without notice to ac¬ 
cused—Propriety of. 

Where in revision, against an order under 
S. 203, Cr. P. Code, the Sessions Judge without 
issuing any notice on the accused persons, direct¬ 
ed the issue of summons on the accused persons 
straight away and ordered the case to be heard by 
another Magistrate. 

Held, that the form of the learned Judge’s 
order was not correct. The Sessions Judge should 
have left it to the Magistrate to select the parti¬ 
cular form of enquiry instead of directing him 
categorically to issue a summons against the ac¬ 
cused. But if the Magistrate in the exercise of 
his own discretion chose to issue a summons im¬ 
mediately instead of wasting time over enquiry, 
he was quite at liberty to do so. (Cunliffe and 
Henderson, JJ.) Annakali Debi v. Gyanendra 
Chakraverty. 173 I.C. 318=10 R.C. 501=39 
Cr.L J. 292=A.I.R. 1938 Cal. 22. 

- S. 436 — Scope—Discharge in case of theft 

on ground of dispute being of civil nature—Re¬ 
moval of crops under bona fide claim of right — 
Order for further inquiry—If justified. 

Where there is a dispute about the ownership 
of certain lands between two parties, and pro¬ 
ceedings under S. 145, Cr. P. Code, are dropped 
and a civil suit is pending between the parties, 
a complaint by one party against the other for 
removal of crops from the land under S. 379 or 
479, I. P. Code, is not maintainable as the dispute 
is of a civil nature and the removal is under a 
bona fide claim of right. An order for further 
inquiry in revision against an order of discharge 
under'S. 253 (1), Cr. P. Code, in such a way is not 
called for and must be set aside. (Lakshmana 
Rao, J.) Agastiappa Nainar v. Sa^i Pillai. 

1940 M.W.N. 871. . 

-S. 436 — Scope — District ^a^rate 

Powers of—Order directing complaint to oe r 
tored fo file—Legality, 9 , n ,»<* ■A'-b 

;; ~.U AJ 
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Where a complaint has been dismissed by a 
Sub-Magistrate under S. 203, Cr. P. Code, the 
District Magistrate has no power under S. 436, to 
order that it should be restored to file. All he 
can do is to direct further inquiry into the case. 
He cannot compel a Magistrate to take cogni¬ 
zance of a complaint. ( Nexvsam , J.) Nagireddi, 
In re. 173 I.C. 213 (1 ) = 10 R.M. 536=39 Cr L. 
J 281 (11=1937 M.Cr.C. 384=46 L.W. 642= 
1937 M.W.N. 1242=A I.R. 1938 Mad. 112. 

-S. 436— Scope—Order for further inquiry 

by Sessions Judge—Direction to Magistrate to 
frame charge under specified section and to dis¬ 
pose of the case—Legality of. 

A Sessions Judge in directing further inquiry 
under S. 436, Cr. P. Code, has no power to direct 
a Magistrate to frame a charge under a particu¬ 
lar section and to dispose of the case. ( Laksh - 
niana Rao, J.) Sidda Reddi v. Venkata 
GiriaNna. 1940 M.W.N. 536=52 L.W. 66 (1). 

-S. 436— Sessions Judge—Interference ivith 

order of Magistrate- Grounds for 

Jurisdiction exercised in revision is an extra¬ 
ordinary jurisdiction and is to be used only in 
exceptional cases and sparingly and reading 
S. 436 with S. 435. Cr. P. Code. A Sessions Judge 
should not usurp the jurisdiction conferred by 
law upon a Magistrate and should not interfere 
with a careful and fairly proper order of a 
Magistrate merely because the Sessions Judge 
takes a different view upon the evidence from that 
of the trying Magistrate, when the view taken by 
the Magistrate is reasonable in all the circums¬ 
tances of the case. ( Davis , J.C. and Weston. J.) 
Azizuddin v. Emperor. I.L.R. (1939) Kar. 370= 
180 I C. 581=11 R.S. 180=40 Cr L.J. 454=A.I. 
R. 1939 Sind 71. 

-S. 437— Construction —' Improperly — Mean¬ 
ing of. 

'Improperly' in S. 437 of the Cr. P. Code does 
not mean perverse. A discharge based on a 
lenient view of the evidence is not improper. But 
impropriety does imply that the order could not 
have been passed, if the Magistrate had taken a 
reasonable view of all the circumstances of the 
case. ( Horwill , J ) Harichandra Reddi v. Syed 
Kashim Sahib. 1937 M.W.N. 1240. 

;—*S. 437 —Improper discharge — Magistrate 
weighing the conflicting evidence and discharging 
accused—Sessions Judge setting aside discharge 
and ordering commitment — Discretion — Interfer¬ 
ence tn revision. 

A committing Magistrate cannot usurp the 
functions of a Sessions Court in the matter of ap¬ 
preciating and weighing the evidence ; nor can he 
substitute his judgment for the final judgment of 
the Court indicated by law for the trial. Where 
the evidence is conflicting and la>s itself open to 
suspicion, but may be true and may commend 
itself to certain tribunals, the Magistrate, even if 
he has reason to doubt whether, if he were trying 
the case, he could convict, and even if the evi¬ 
dence, in his opinion, is however unevenly balanc¬ 
ed, the case is one which has to be tried and the 
Magistrate is bound to commit it for trial. If in 
such case he discharges the accused, it is an im¬ 
proper discharge, and a Sessions Judge would be 
justified in setting aside the order of discharge 
and ordering a committal to the Court of Session 
fof trial. The discretion of the Sessions Judge 
under S. 437 should not be interfered with by 


CR. P. CODE (1898), S. 437. • 

the High Court in revision. ( Ganga Nath, J ) 
Ishaq v. Emperor. 1937 A.L.J. 294=1937 A W. 
R. 261 = 1937 A.Cr.C. 55=168 I C 958=38 Cr. 
L J. 659=9 R A. 687=1937 A.L.R. 431=A I.R. 
1937 All. 373. 

-S. 437— Jurisdiction — Additional Sessions 

Judge — Rower to direct committal. 

An additional Sessions Judge is competent to 
exercise the powers conferred upon a Sessions 
Judge by S. 437, and can direct a committal, by 
virtue of the provisions of S. 438 (2) of the Code. 
(IVadia and Macklin, J J.) Akberally v. Ali 
Mahomed. 184 I.C. 282=12 R.B. 159=40 Cr L. 
J 951=41 Bom.L.R. 749=A.I R. 1939 Bom. 
372. 

-S. 437— Sessions Judge—Duty of—Order 

of discharge—-When to be set aside. 

The duty of a Sessions Judge under S. 437, Cr. 
P. Code, is to appreciate the evidence f rein the 
point of view of the correctness of the 
Magistrate’s order of discharge, in other words, 
to see whether the basis of the Magistrate’s order 
of discharge (namely the impossibility of any 
conviction resulting) is correct or not. The Ses¬ 
sions Judge should of course be very slow to in¬ 
terfere in revision with an order of discharge. 

( ll'adia and Macklin, J J .) Akberai.ly v. Ali 
Mahomed. 184 I.C. 282=12 R.B. 159 = 40 Cr. 
L J. 951=41 Bom.L.R. 749=A.I.R. 1939 Bom. 
372. 


-Ss. 437 and 438—Applicabihty—Case triable 

by Court of Session—Discharge by Magistrate — 
Finding of no evidence against some accused — 
Finding of absence of prima facie case against 
others—Duty of District Magistrate—Evidence 
adduced fully on both sides—Order for further 
inquiry—Propriety of—Proper course—Commit¬ 
tal. 

Where the Magistrate ordering a discharge 
finds that there is no evidence whatever against 
some of the accused, and ihat no prima facie case 
has been made out even as against those against 
whom there is evidence, the District 
Magistrate before ordering further enquiry 
under S. 436. Cr. P. Code, should consider 
whether it is necessary to have a fresh 
hearing of the case in view of the fact that all the 
evidence on both sides have been taken, and whe¬ 
ther it would not be proper to order the commit¬ 
tal of such of the accused as against whom he 
thinks there is a prima facie case. Though S. 436 
permits him to direct further inquiry into the 
case of any accused person who has been dis- 
charged, S. 437 relates more particularly to the 
case of an improper discharge. When the Dist¬ 
rict Magistrate does not consider all the relevant 
points, and does not clearly find that all the accus¬ 
ed have been improperly discharged and does not 
reject the defence evidence as unreliable, an order 
for further enquiry cannot be sustained. The 
proper course for him is to deal with the case 
particularly with a view to decide whether the 
case is one in which all or any of the accused 
should be committed to stand their trial in a 
Court of Session, when the case is exclusively 
triable by the Court of Session. ( Pandrang Row , 
J-) Venkatareddi v. Suramma. 1937 M.W N. 

868. j 

c ~rrr? s - 4 3 7. and 439 Exercise of powers under 
.. 437 tn revision—Circumstances which would 
justify. 
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To invoke S. 437 , Cr. P. Code not only has it to 
appear that the accused who was acquitted ought 
to have been tried in the Sessions Court, but it is 
also necessary, to show to the satisfaction of the 
revisional Court that the accused person has been 
improperly discharged by the inferior Court. 
{Davies.) Nanda v. Hira. 1939 A.M.L J, 166. 
—- S. 438 — Appeal dealt with by Sessions 
Judge—Reference by District Magistrate to High 
Court for enhancement of sentence—Propriety. 

Ss. 435 and 438 empower a District Magistrate 
to refer the case to the High Court after examin¬ 
ing the record of any proceedings before any in¬ 
ferior Criminal Court. But where appeal has al¬ 
ready been dealt with by the Sessions Judge, the 
District Magistrate is not entitled to refer the 
case to the High Court under Ss. 435 and 438 for 
enhancement of sentences passed by the Sessions 
Judge. The proper course for him is to instruct 
the law officers of the Crown to file a petition 
for revision asking for enhancement of the sen¬ 
tences awarded to the accused with the sanction 
or under the instructions of the Provincial Gov¬ 
ernment. {Abdul Rashid, J.) Emperor v. Raja 
Ram. 184 I.C. 204=12 R.L. 180 (1)=41PL 

R. 825=40 Cr.LJ. 879=A.I.R. 1939 Lah. 323. 

-S. 438— -Applicability—Order of fine on 

landlord by Sub-Divisional Officer under S. 67, 
Orissa Tenancy Act—Application to District 
Magistrate for reference to High Court—Com¬ 
petency—High Court’s power to revise. See 
Orissa Tenancy Act, Ss. 65 anp 67. 15 Pat. 
350. 

-S. 438 —Conviction of accused on his plea 

of guilty for breach of municipal bye-laiv — Refe¬ 
rence by Sessions Judge questioning validity of 
bye-law — Competency—United Provinces Munici¬ 
palities Act, S. 299. 

Where the accused is convicted on his plea of 
guilty in a summary trial for an offence under 

S. 299 of the United Provinces Municipalities 
Act for contravening a bye-law, it is gratuitous 
on the part of the Sessions Judge to make a 
reference raising the question as to whether the 
Municipal Board had any authority to frame such 
a bye-law or whether the Commissioner was 
empowered to sanction it, when the point was not 
raised in the Magistrate’s Court, and the Chief 
Court will decline to accept the reference. 

{Nanavutty, J.) Karim v. Emperor. 1936 O.W. 
N.220. 

S. 438— Incompetent reference—Power of 


High Court to act on 
Where the trial Court accepting the verdict of 
the jury convicted the accused, but the appellate 
Court finding itself unable to interfere under S. 
423 (2), Cr. P. Code, as there was no misdirection 
in the charge to the jury by the trial Court made 
a reference to the High. Court instead of refer¬ 
ring the case to the Local Government for 

orders. ,, 

Held , that though the lower appellate Court 
did not expressly dismiss the appeal, it had 
practically done so. If it had done so, the accu¬ 
sed would have as of right come in revision to 
the High Court and the High Court then could 
have interfered with the decision. The record 
of the case being before the High Court, and it 
being clear that injustice had been done in the 
case to the accused, the mere fact that the record 
was examined by the High Court on an incom- 
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petent reference by the appellate Court, was not 
enough to prevent the High Court from Inter¬ 
fering with the decision if a case for interference 
was made out. {Mohamad Noor and Rowland, 
JJ.) Rameshwar Singh v. Emperor. 16 Pat 
413=1937 P.W.N. 596=170 I.C. 464=3 BR 
734=38 Cr.L.J. 919=10 R.P. 128=18 Pat.L.T. 
607=A.I.R 1937 Pat. 440. 

——S. 43 S—Order of District Magistrate not in 
judicial capacity—No penalty exacted for its non - 
compliance—Interference by High Court. 

The word ‘proceeding’ which is used in S. 438 
must be a proceeding as referred to in S. 435, 
that is to say, a proceeding before any inferior 
Criminal Court. The High Court will not inter¬ 
fere where the Magistrate or other officer is 
acting in an executive and not in a judicial capa¬ 
city. Moreover it is only when an order has been 
made, and for non-compliance of that order 
some penalty has been exacted, that the High 
Court will interfere. ( McNair and Khundkar v 
JJ.) Bejoy Krishna Deb v. Shyam Narain. 
I.L.R (1939) 2 Cal. 532=187 I.C 310=12 RC 
575=41 Cr.L.J. 442=A.I.R. 1940 Cal. 30. 

-S. 438— Reference by District Magistrate 

against order of trial Magistrate—District Magis¬ 
trate ignorant of appellate order of Sessions 
Judge—Interference by High Court. 

The powers of reference conferred on a Dist¬ 
rict Magistrate by S. 438 relate to proceedings 
taken by an inferior Court and the Judical Com¬ 
missioner’s Court will not interfere with an 
appellate order of a Sessions Judge upon a refe¬ 
rence by the District Magistrate against the 
order of the trial Magistrate. The fact that the 
order of reference is made in ignorance of the 
existence of an appellate order makes no diffe¬ 
rence as principles involved are similar. {Mi- 
dleton, J.C.) Emperor v. Faqir Mahomed. 166 I. 

C. 881=9 R. Pesh. 74=38 Cr.L.J. 335=A.I.R. 
1937 Pesh. 6 

-S. 438 —Reference under — Competency — 

Reference by District Magistrate criticising order 
of Sessions Judge—If to be accepted. I 

The High Court will not ordinarily accept re¬ 
ferences from District Magistrates which involve 
a criticism of orders passed by Sessions Judges. 
But when the error is a simple and obvious one, 
the reference should be accepted. {Davis, J.C. 
and Mehta, A.J.C.) Emperor v. Nashkaro 
Gut.sher. 31 S L R. 409=170 I.C 676=10 R.S. 
71=38 Cr L.J. 961=A.I.R. 1937 Sind 203. 

S. 438— Reference under—Discharge under 

7~* # T-% r f t-v • . • 


5. 119, Cr. P. Code—Reference by District Magis¬ 
trate—Letter of police officer criticising order of 
discharge—District Magistrate associating him¬ 
self with criticism and forwarding letter—Prop¬ 
riety—Proper procedure. 

A District Magistrate making reference in 
respect of an order of discharge passed by a sub 
ordinate Magistrate under S. 119 should not 
associate himself with the criticism of the order 
by the police prosecutor. It is improper on his 
part to forward a letter of police officer contain¬ 
ing his opinion with regard to the order to the 
Court of reference. If he thinks that the letter 
contains material of assistance to the Court he 
should embody that material in his own letter or 
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Emperor v, Ali Mahomed. 165 I.C. 950=9 R. 
S 114=38 Cr.L.J. 117=1936 Cr.C. 1099=A.I. 
R. 1936 Sind 243. 

— — S. 438 — Reference under—Powers of High 
Court to interfere—Magistrate refusing to take 
action under S. 147, Cr. P. Code — Powers of High 
Court to order Magistrate to initiate procee¬ 
dings. 

The High Court cannot in revision order a 
Magistrate to initiate proceedings under S. 147, 
Cr. 1'. Code, or under any of the preventive sec¬ 
tions of the Code when he has refused to take 
action thereunder The Magistrate is responsi¬ 
ble for the peace of the district and when he 
says that it is not a proper case under S. 147, Cr. 
P. Code, and therefore no action is necessary, it 
is not competent to the High Court to interfere 
with such order in a reference under S. 438, Cr. 
P. Code, by the Sessions Judge. (Varma, J.) 
B B. Biswas v. Muchiram Mahata. 5 B R. 389 
= 180 I.C. 332=11 R.P. 497=20 Pat.L.T. 194= 
40 Cr.L.J. 345=1939 P.W.N. 21=A.I.R. 1939 
Pat. 111. 

-S. 438 -Reference under — Procedure — If 

to be dealt zoith as on date of commencement of 
proceedings. 

A reference to the High Court under S. 438, 
Cr. P. Code, must be decided on the basis of the 
position as it was on the date the proceedings 
giving rise to the reference began. ( Rowland, J.) 
Muzafferpur Municipality v. Tara Prasad. 
185 I.C. 630=12 R.P. 433=41 Cr L.J. 217=1940 
P.W.N. 255=6 B.R. 226=A.I R. 1940 Pat. 
313. 

-S.438 —Reference under—When to be made 

—Grounds for. 

Where the District Magistrate or Sessions 
Judge merely differs from the first Court’s appre¬ 
ciation of facts or where he suspects an error of 
law, then unless the error of law is manifest, 
unless the case involves a matter of principle and 
unless there has been a serious failure of justice, 
unless in short he is clearly of opinion that the 
public interest demands that there should be inter¬ 
vention by the High Court, he is not under obli¬ 
gation to refer the case. The High Court has 
ample powers in revision and the widest possible 
discretion; and if the High Court eventually 
allows such an application it is not thereby im¬ 
plied that the District Magistrate or Sessions 
Judge ought to have made a reference. (Row¬ 
land, J.) Abdul Manir v. Kadir Khan. 167 I C. 
894=9 RP 447=38 Cr.L J. 470=3 B.R 377= 
1937 P.W.N. 220=18 Pat.L T. 227=A.I R. 1937 
Pat. 110. 

S. 438— Reference in pending case — Com¬ 


petency -Power of Sessions Judge to make re¬ 
ference on abstract question of law—Reference 
when there is no illegality—Propriety of. 

Abstract questions of law should not be refer¬ 
red to the High Court for decision in pending 
proceedings. The object of Ss. 435 and 438, Cr. 
P. Code, being that incidents of incorrectness, 
illegality or impropriety should be brought to 
the notice of the High Court. Where the Ses¬ 
sions Judge himself considers that there has been 
no illegality, etc., there is no proper ground for 
making a reference. At the same time the High 
Court is not precluded from dealing with refer- 
etifce when the matter has been brought to its 
notice. ( Gruer t J.) Pirthvinath v. Emperor. 


CR. P. CODE (1898), S. 438. 

IL.R. (1938) Nag. 248=175 I.C. 935=11 R N 

18=39 Cr.L.J. 660=20 N.L J. 151=A.I.R. 1938 
Nag. 56. 

--S 438— Reference—When justified. 

No reference ought to be made to the High 
Court unless the Judge referring is satisfied that 
there has been an injustice, and the mere fact that 
the Magistrate has not written a legal judgment 
does not show that his finding is wrong. (Nor¬ 
man, I.C.S.) Gopi v. Emperor. 1939 A M.L.J. 
45. 

-S. 43 8— Sessions Judge — Reference by — 

Appeal pending in his Court — Competency. 

Where accused is convicted on his own plea of 
guilty and he files an appeal to the Sessions 
Judge, the Sessions Judge cannot refer the case 
to the High Court when the appeal is pend ng 
before him. He should himself decide the appeal 
and if he considers that he has been unable to do 
substantial justice he may then report the case on 
the revis’on side with recommendations as to 
suggested action which as an appellate Court he 
was not able to take himself. (Middleton. J.C.) 
MirGhawas v. Emperor. 161 I.C 320=37 Cr 
L.J. 470=8 R. Pesh. 170=1936 Cr.C. 210=A I. 

R. 1936 Pesh. 81. 

Ss. 438 and 439—Discretion—Case under 

S. 145—Magistrate not awarding costs—Reasons 
not stated — Uevision — Interference. See Cr. P. 
Code, S. 145. 18 Pat.L.T. 714=A I R. 1937 Pat 
559. 

-Ss. 438 and 439— Enhancement of sentence 

, — Charge and conviction under S. 193, I. P. Code, 
in the alternative for making contradictory state¬ 
ments under S. 164, Cr. P. Code, and in the ses¬ 
sions trial— Absence of proof as to which state¬ 
ment was false—Enhancement of sentence — Pro¬ 
priety of. 

The accused made a statement under S. 164, 
Cr. P. Code, and at the trial in the Sessions Court 
his evidence contradicted that statement. He 
was, therefore, charged under S. 193, I. P. Code, 
with perjury for having made contradictory 
statements, and convicted and sentenced. On a 
reference to the High Court by the District 
Magistrate for enhancement of sentence, 

Held, that in such a case, where it had not been 
proved which of the two statements was false, and 
the accused had been convicted in the alternative, 
the High Court should not enhance the sentence, 
as there was no case for enhancing the sentence. 
(Beaumont, C.J. and Divatia. J.) Emperor v. 
Sultansha Sidisha. 42 Bom.L.R. 745. 

Ss. 438 and 439—Interference—Discretion¬ 
ary orders Order for production of documents 
under S. 94— Revision. See Cr. P. Code, S 94. 

42 Bom.L.R. 787. 

~Ss. 438 an d 439— Order under S. 117 (3 )— 
Revision — Interference. 

Although in the case of an emergency order 
under S. 117.(3), a Court in revision is not in a 
position, as is the Magistrate to understand the 
emergency and necessity for the order and will 
not substitute its own opinion for that of the 
Magistrate, yet the order of the Magistrate must 
have a legal basis, though proceedings under 
Chap. 8 are only of a quasi judicial nature, 
where the order is without legal basis the High 
Court can interfere in revision. (Davis. J.C. and 
Weston, J.) Emperor v Sumar. I.L.R. (1940) 
Kar. 494=A.I.R. 1940 Sind 175 
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-Ss. 438 and 552— Powers of District Magis- 

irate—Order directing minor girl to be produced 
in Court and handed over to her husband. 

Under S. 438, all that the District Magistrate 
can do is to refer the matter to the High Court 
with his recommendation. His powers under 
that section refer to sentences imposed against 
the applicant before him. Where, therefore, the 
order complained against is an order directing a 
minor girl to be produced in Court and handed 
over to her husband, the District Magistrate has 
no power in revision to set it aside. Nor is it 
open to him to set aside the order in virtue of the 
provisions of S. 552. The District Magistrate 
can only act under that section, where there is a 
complaint before him on oath of the abduction or 
unlawful detention of a woman or of a female 
urider the age of 16 years. {Thom, J.) Moti v. 
Beni. 166 I.C 847=9 R A 455=38 CrL.J.301 
=1937 A L.R. 90=1936 A.L.J 1097=1936 A.Cr. 
C. 192=1936 A.W.R. 920=1936 Cr.C. 1111=A. 
I.R. 1936 All. 852. 

-S. 439. 

Abatement. 

Accused. 

Acquittal. 

Applicability. 

Competency of Revision. 

Construction and scope. 

Discharge. 

Discretion. 

Enhancement of sentence. 

Finding of fact. 

Illegal order. 

Interference. 

Miscellaneous proceedings. 

New objection. 

Order of transfer. 

Pending case. 

Powers of Courts. 

Quashing proceedings. 

Scope. 

Technicality. 

Time limit. 

Abatement. 

-»S. 439— Abatement—Revision against sen¬ 
tence of fine—Death of petitioner. 

A revision petition filed against a sentence of 
fine does not abate on the death of the petitioner. 
{Skemp, J ) Ram Chand v. Emperor. 189 I.C 
343=13 R.L. 88=41 Cr.L.J. 729=42 P.L.R. 215 
=A.I.R. 1940 Lah. 274. 

v “Accused'*. 

-S. 439 (2)—“ Accused”—Accused to whom 

compensation has been awarded—If " accused ”— 
Setting aside order of compensation without 
accused being served —If illegal. 

Although the interests of justice require that 
ordinarily an accused person should have notice 
of any proceedings in which an order awarding 
compensation to him is to be set aside, he cannot 
be deemed an accused person on his defence with¬ 
in the meaning of S. 439 (2), Cr. P. Code, so that 
if, after proper attempts have been made, he can¬ 
not be served, an illegal order for compensation 
passed under S. 250, Cr. P. Code, must not neces¬ 
sarily stand for ever. Moreover, S. 439 (2), Cr. 
P. Code, must be read with sub-s. (1) of the same 
section f and the frame of the whole section appears 
to have application to an accused person charged 
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with some offence and not to an accused persoti 
to whom compensation has been ordered to be 
paid and who is in the position, so far ais the 
order of compensation is concerned, of the com¬ 
plaint. {Davis, J.C. and Mehta, AJ.C.) Jumo 
Sileman v. Hashim Umar. 31 S.L.R. 51=169 
I C. 431=10 R.S. 3=38 Cr.L.J. 783=A.I.R. 1937 
Sind 125. 

Acquittal. 1 

-S. 439— Acquittal — Interference with. 

The High Court does not ordinarily interfere 
in revision with judgments of acquittal unless 
there has been a gross error or grave injustice. 
(High Court did interfere in this case.) 
{Rowland, J.) Basudeo Lal v. Bindeshri 
Prasad. 172 I.C. 175=10 R.P. 301=39 Cr.L J. 
78=1937 P W.N. 706=A.I.R. 1937 Pat. 646. 

-—S. 439— Acquittal — Interference — Grounds 

—Misreading evidence of a witness. 

A single mistake on the part of an appellate 
Magistrate of misreading the evidence of a parti¬ 
cular witness, would not justify the use of the 
extraordinary powers which the High Court has 
in revision of setting aside an order of acquittal. 
{James, J.) Ragho Singh v. Ram Birich Singh. 
177 I.C. 999=5 B R. 45=11 R.P. 203=39 Cr. 
L.J. 968=A.I R. 1939 Pat. 28. 

—-S. 439— Acquittal — Interference in revi¬ 

sion. 

The High Court will not on an application in 
revision against an acquittal treat the case before 
it as a case of appeal. It will not be prepared to 
interfere unless there are exceptional matters 
compelling it to do so, as for example where the 
Magistrate does not appear to have exercised an 
impartial judicial mind in considering the 
evidence, where he has entirely left evidence out 
of consideration or has relied upon evidence 
which is not to be found on the record. Though 
the High Court is not bound to accept all the 
findings of fact of the lower Courts, the power 
to interfere is one to be exercised most sparingly 
and only when there appears to have been a mis¬ 
carriage of justice or a perverse and unreasona- 
I ble decision. The mere possibility of the High 
Court taking a different view of the evidence 
from that taken by the trial Court, is no ground 
for asking the High Court to set aside an 
acquittal and direct a retrial. {Zia-ul-Hasan and 
Yorke, JJ.) Chandrika Prasad v. Mahomed 
Jafar. 190 I.C. 266=1940 A.W.R. (C.C.) 373= 
1940 A Cr C. 111=1940 O.L.R. 565=1940 O A. 
734=1940 O W N 757. 

-S. 439 — Acquittal — Revision against — 

Acquittal in appeal—Power of High Court to 
order rehearing of appeal. 

Though the High Court should not, in revision 
against an order of acquittal passed in appeal, 
direct a rehearing of the appeal on the ground 
that the appellate Court had taken a mistaken 
view of the facts, yet it can, and should in proper 
cases where the appellate Court has misdirected 
itself on a point of law, point out the error and 
direct the rehearing of the appeal. {Mosely,J-j 
Ma Thaung v Nandiva. 1938 Rang L.R. 121— 

175 I.C 547=10 R.R. 511=39 Cr.L J. 623=A.I. 

R. 1938 Rang. 193. . J, 

- S. 439 —Acquittal — Revision 'against— 

Erroneous view of law. J l f 

Revision of an order of aeqalttal may'De 
allowed when the order of acquittal is based on 
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an erroneous view of the law. (Bhide, /.)“ Mt. 
Hardans Kaurv. Lahari Ram. 178 I.C. 791= 
11 R.L. 499=40 Cr.L.J. 131=A.I.R. 1938 Lah. 
739. 

-S. 439— Acquittal — Revision against — 

Interference—Power of High Court. 

The High Court has power to interfere in revi¬ 
sion with an appellate judgment of acquittal, and 
though that power should be sparingly exercised, 
it would be wrong to refuse to exercise it in cases 
where there has been a failure of justice by 
reason of the appellate Court not having brought 
a judicial mind to bear upon the evidence. 
(Bartley and Khundkar, JJ.) Satishchandra 
Das v. Chinta Haran Saha. 178 I C 56=11 R. 
C. 316=39 Cr.L.J. 988=43 C.W.N. 25=67 C L. 
J. 571=A I.R. 1938 Cal. 613 
-S. 439— Acquittal—Revision against — Inter¬ 
ference in. 

Ordinarily the Chief Court would not interfere 
with an order of acquittal specially in a case 
under S. 323, I. P. Code, but would do so if it 
appears to it that the trying Magistrate has 
acquitted the accused owing to a wrong view of 
the law. ( Zia-UlHasan, J.) Ram Dayalv. 
Mata Din. 166 I.C. 987 (11=9 R.O. 352=1937 
O.L R. 82=1937 A.Cr.C. 57=38 Cr.L J. 329= 
1937 O.W N. 281=A.I.R. 1937 Oudh 283. 

-S. 439— Acquittal — Revision against — Inter¬ 
ference-Grounds. 

The High Court has ample powers in revision 
and the widest possible discretion, but the inter¬ 
ference with the order of acquittal by the High 
Court in revision is reserved for exceptional cir¬ 
cumstances and for cases in which there appears 
to have been failure of justice due to some error 
in a matter of principle. No hard and fast rule 
however can be laid down. Where the trying 
Magistrate failed to appreciate the questions of 
fact which he had to determine in order to 
adjudicate on the plea of right of private defence 
and acquitted the accused, and the brother of the 
complainant who died during the trial, made an 
application for revision of the order of acquittal 
to High Court. 

Held f that the Magistrate having failed to 
appreciate the question of fact which he had to 
determine in order to adjudicate on the plea of 
private defence, there was no proper trial of the 
question and so there should be a re-trial 
(Rowhtnd, J.) Abdul Manir v. Kadir Khan. 
167 I C. 894=9 R.P 447=38 Cr L.J 470=3 B. 
R. 377=1937 P.W N. 220=18 Pat.L.T. 227= 
A.I.R. 1937 Pat. 110. 

- S. 439 Acquittal—Revision against — Inter¬ 
ference-Grounds. 

The High Court rarely interferes with 
acquittals in revision whether it is at the instance 
of Government or on behalf of private indivi¬ 
dual. But when it comes to the notice of the 
High Court that the acquittal in a case has 
depended not on an appreciation of evidence, but 
has occurred in complete disregard of the Code 
of Criminal 1 rocedure, the High Court shall 
interfere despite the fact that no appeal has been 
preferred by Government. ( Grille , J.) Khila- 
wansingh Mansingh Dangi, Inre. IL.R,(1937) 
Nag. 286=166 I.C. 926=38 Cr.L.J. 334=9 R 
N. 154=A.I.R. 1937 Nag 72 
-•d-S. 439— Acquittal — Revision against — Inter¬ 

ference at instance of private parties. 
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Although the High Court is competent to enter¬ 
tain an application to set aside an acquittal, it is 
not the custom to do so on a consideration of the 
evidence at the instance of private individuals 
except in extreme ca<es. ( Grille , J ) Ik re 
Kisni Baxiram Marwadi. I.LR. (1937 ) Nag 
163=169 I C. 96=9 R.N. 301=38 Cr L J 719= 
A.I.R. 1937 Nag 103. 

S. 439— Acquittal—Revision against — Inter¬ 
ference — Rule—Civil remedy open to aggrieved 
party—Jurisdiction to declare acquittal wrong 
without setting it aside. 

Judgments of acquittal should not ordinarily 
be interfered with in revision, and this rule 
applies with greater force to cases where the 
offence is one like defamation in respect of which 
there is a civil remedy open which is in some res¬ 
pects more appropriate and satisfactory than the 
remedy by way of criminal prosecution. But if 
the acquittal be the result of misappre ciation and 
misunderstanding of the evidence in the case, the 
High Court, in the interests of justice, would 
declare the judgment of acquittal to be wrong, 
though it need not be set aside in revision’ 

(Pandrang Row , J.) Gopala Bhattar v. Partha- 
sarathi Iyengar. 1937 M.W.N. 19. 

—--S. 439— Acquittal — Revision against — Main¬ 

tainability. 

Stone, C.J. and Niyogi, J— A High Court can 
entertain an application for revision against an 
order of acquittal at the instance of a private 
complainant in view of S. 439, Cr. P. Code, read 
with S. 423 (1) (a) as limited by S. 439 (4) 

( Grille, J.) Raghunathmal v. Patiram I L 
R. (1938) Nag. 157=172 IC 177=10 R.N. 172 
=39 Cr.L.J. 75=A.I.R. 1937 Nag. 394. 

-j S. 439 Acquittal — Revision against — Peti¬ 
tion by private party—Interference—Powers of 
High Court. 

It is open to the High Court to set aside an 
order of acquittal at the instance of a private 
complainant and no distiction can be made between 
a petition for revision by a private complainant 
and a case reported by a Sessions Judge or a 
District Magistrate. Interference under S. 439 
Cr. P. Code, with an order of acquittal is not 
limited to cases where there has been an error of 

law or apparent injustice resulting i n misappre- 
ciauon or m^apprehension of a legal principle. 
Ihe High Courts of India have nevertheless held 
in several cases that the Court should ordinarily 
not interfere too freely and especially where the 
interference is invited on a question of fact 
{Young, C.J. and Blacker. J.) Sham Lal v 
Chaman Lal. 184 IC. 358=12 R.L. 212=40 
Cr.L.J. 942=41 P.L.R. 1=A.I.R. 1939 Lah. 406 

—-S. 439— Acquittal—Revision against _ 

Poiver to set aside acquittal not based on merits 

Judicial Commissioner’s Court, upon an appli¬ 
cation in revision by the complainant, can set 
aside an acquittal not based on the merits of the 
case (being one under S. 247) and order the case 
to proceed according to law. {Davis, J C. and 
lyabti, J) Mt. Soni v. Kishnomal ILR 
(1939) Kar. 385=180 I.C 989=11 RS igs-46 
Cr.L J. 524=A.I.R. 1939 Sind 75. 198-40 

Acquittal — Revision against by 
private party—Maintainability—Rule. 

The High Court is as a rule loath to entertain 
revision applications by private parties against 
acquittals. But where there are clear indications 



2815 


QUINQUENNIAL DIGEST, 1936—1940 


CR. P. CODE (1898), S. 439. 

that the accused has been defying the law and 
disobeying the orders of Courts, both Civil and 
Criminal and been repeatedly creating trouble, 
and v here the circumstances are such that the 
High Court would feel it its duty suo motu to in¬ 
terfere such applications would be entertained. 
(Khaju Mohammad Noor and Dhavle , JJ.) 
Ambika Thakur v. Emperor. 18 Pat. 544=6 B. 
R 203=185 I.C. 529=12 R.P. 389=21 Pat.L.T. 
45=41 Cr.LJ. 191=1939 P.W.N. 747=A.I.R. 
1939 Pat. 611. 

_3. 439— Acquittal—Revision against — In¬ 
terference — Principles—Wrong application of law 

_ If a ground — Practice. 

Acquittals should not be lightly interfered 
with in revision at the instance of a private 
party. The fact that the trying Magistrate, on 
the facts found by him, has wrongly applied the 
law, is no ground for reopening the case and for 
nutting the accused person in peril again. An 
acquittal is not to be set aside merely because bad 
reasons are given for it. Before the High Court 
can be induced to interfere, it must be satisfied 
that the acquittal is wrong altogether, apart from 
the reasons given by the trying Magistrate. 
Where it is apparent from the plea of the accused 
that if his plea be true, he is not guilty of any 
offence, and where it is impossible to say, without 
<?oin£ into the facts, whether the acquittal is a 
bad one, the High Court will decline to interfere 
in revision, according to the long and well-esta¬ 
blished practice of the Court. ( Cunhffe and 
Uonderson, JJ.) Roshan Lal Khetri v. S. Z. 
Ahamfd 164 I.C 996=9 R C. 327=37 Cr.L.J. 
1081=40 C.W.N. 931. 

__s. 439— Acquittal — Revision against—In¬ 
terference at the instance of private individual. 

The High Court, though it has power under S. 
439 Cr. P. Code, to interfere in revision with an 
order of acquittal, yet it will not entertain any 
application for revision against an order of ac¬ 
quittal made by a private individual unless there 
exist certain circumstances which make it impera¬ 
tive in the interest of public justice for the High 

Court to set aside an order of acquittal which is 
manifestly perverse and unjust. W an avutty,J^ 

\i aula Bakhsh v. Rias Ahmad. 161 I C. 82o— 

8 R O 340=37 Cr.L.J. 490=1936 O.W.N. 381 = 
1936 O.L.R. 207=A.I.R 1937 Oudh 77. 

___S. 439— Acquittal—Revision against—In¬ 
terference—Powers of High Court. 

The High Court has power in revision to inter 
fere with an acquittal, but should not do so ex¬ 
cept in the interests of public justice. Further 
the High Court cannot convert an acquittal into 
a conviction. A verdict of acquittal can only be 
revised on the ground of some procedural defect 
in the trial. {Norman, I. C. S.) Arif Ali v. 

Yasin Ali. 1936 A.M.L J. 65. 

_S. 439— Acquittal—Revision 
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:) 


S. 439— Acquittal — Revision against — No 
appeal by Government—Reference by District 
Magistrate—Interference by High Court. 

Where it is open to the Local Government to 
appeal against an order of acquittal but no appeal 
is brought, the practice of the High Court is not 
to interfere on revision, except in very unusual 
cases, even on a reference by the District Magis¬ 
trate. ( Skemp, J .) Emperors. Daval Singh. 
17 Lah. 604=167 I.C. 559=9 R L. 519 f2)=38 

Cr.L.J. 432 (1)=38 P.L.R. 1015=A.I.R. 1937 
Lah. 132. 

S., 439— Acquittal — Revision against — 
Powers of High Court. 

Quaere. —Whether the High Court has power 
in revision at the instance of a private party to 
interfere with an acquittal? (Bose, J.) Kartik- 
ram v. Empf.ror. 167 I.C. 569=9 R.N. 202=19 
N.L J. 158=38 Cr.L.J. 433=A.I.R. 1937 Nag. 
123. 

—--S 439— Alteration of conviction — Power of 

High Court. 

On a reference under S. 439, Cr. P. Code, the 
High Court has no power to alter a conviction 
under S. 323, to one under S. 325, I P. Code. • 
(Bartley and Roxburgh, JJ.) Joyram Rakshit v. 
Annada Prasad Kundu. 72 C.L.J. 59. 

Applicability. 

-S. 439—Applicability—Order of District 

Judge declaring person to be tout under S. 36, 
Legal Practitioners’ Act—Revision—Jurisdiction 
of High Court. See C. P. Code, S. 115. 47 L W. 
578 

-S. 439—Applicability—Order of District 

Judge under S. 36, Legal Practitioners Act dec¬ 
laring person to be rout—Revision—Jurisdiction 
of High Court See C. P. Code, S. 115. (1938)2 
M.L.J. 100. 

-S. 439— Applicability — Order under S. 476- 


againsl — 

-- A 

Maintainability. . . • 

The High Court will not ordinarily entertain 

an application for revision from an order of 
acquittal, as under S. 417 an appeal is permitted 
against such order, unless there has been illega¬ 
lity in the proceedings of the Court which passed 
the order of acquittal or if the order was made 
without jurisdiction. (Afya Bu, L) Ht 2V^ 
Meah v. A namale Chettyar. 14 Kang. /4j— 
163 I.C. 242 (2)=9 R R. 6=37 Cr.L.J. 832- 
1936 Cr.C. 523=A.I.R. 1936 Rang. 247. 


B by Civil Court—Revision to High Court — Pro¬ 
cedure governing — C. P. Code, S. 115— Applica¬ 
bility. 

An application in revision from an order under 
S. 476-B, Cr. P. Code, by a Civil Court to the 
High Court should be heard and'decided in accord¬ 
ance with the provisions of S. 439, Cr P. Code, 
and not S. 115, C. P Code. The order in question 
is one made by a Criminal Court or a Court exer¬ 
cising criminal power, and power to revise such 
order arises under S. 439, Cr. P. Code; S. 115, C. 
P. Code, does not apply to such a case. 

Broomfield, J. —The commonsense view is that 
proceedings relating to prosecutions for Criminal 
offences alleged to have been committed in Court 
are proceedings of a criminal nature, whether 
the alleged offence took place in a criminal, Civil 
or Revenue Court. Prima facie the procedure as 
to revision should be the same as in all other 
criminal proceedings. ( Beaumont, C.J., Broom¬ 
field and Wassodew, JJ.), Emperor v. Bhatu 
Sadu Mali. I.L R. (1938) Bom. 331=174 I.C. 
780 = 39 Cr.L.J 495 = 10 R.B 495=40 Bom.L R. 
297=A.I.R. 1938 Bom. 225 (F.B.). 

-S. 439 (4)— Applicability — Partial acquit¬ 
tal. 

The bar in sub-S. (4) of S. 439 applies to par¬ 
tial as well as to a total acquittal. Hence where 
an accused is convicted under S. 304 (U» 

Code, and is thus acquitted of offence unae 
S. 302, he cannot in revision be convicted unae 
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S. 302. (Dams, J.C. and Lobo, J.) Jado Rahim v. 
Emperor. I.L R. (1939) Kar, 75=11 R.S. 93= 
'40 Cr.L.J. 93=178 I.C. 520=A.I.R. 1938 Sind 
202 . 

.-S. 439—Applicability—Proceeding under 

S. 476 in Civil Court—Procedure governing— 
Revision—If governed by Cr. P. Code or C. P. 
Code. See C. P. Code, S. 115. (1940) 1 M.L.J. 
709 (F.B.). 

-S. 439—Bail bond—Forfeiture—Failure to 

hear surety before order of forfeiture—If justi¬ 
fies interference. See Cr. P. Code, S. 514. 185 I. 
C. 598=6 B.R. 221. 

Competency of revision. 

-S. 439 —Competency of revision—Appellate 

order of District Magistrate—No revision appli¬ 
cation to Sessions Judge—Cnief Court, if can 
entertain application for revision — Practice. 

It is the practice of the Oudh Chief Court to 
refuse to entertain an application in revision 
against an appellate order of the District Magis¬ 
trate confirming the conviction and sentence of 
the applicant where he has not gone in revision to 
the Court of the Sessions Judge who has concur¬ 
rent jurisdiction ( Thomas , J.) Raja Ram v. Em¬ 
peror. 171 I.C. 167=1937 O L R. 523=38 Cr.L. 
J. 1024=10 R.O. 92=1937 A.Cr.C. 153 (1) = 
1937 O.W.N. 1044. 

—--S. 439—Competency of revision—Convic¬ 

tion of European British subject by District 
Magistrate of Coorg and confirmation of convic¬ 
tion by Sessions Judge—Claim to trial as Euro¬ 
pean British subject not made—Revision to High 
Court—Competency—Revision —If continuation 
of same proceeding. See Cr. P. Code, Ss, 4 (/), 
439 and 52S-B. 71 M.L.J. 827. 

•S 439 —Competency of revision—Death of 


— - - - ■ * 

applicant after filing application. 

Any case can be brought to the notice of the 
High Court in revision by any -person. Where, 
therefore, the applicant dies after filing the 
application in revision, the Court will thereafter 
take action suo mo/u if the record indicates that 
there is sufficient reason to do so. (Allsop. J.) 
Farid-ud-Din Khan v. Emperor. 162 I.C. 338= 
37 Cr.L.J. 562 (1)=8 R.A. 861=1936 A L.J. 
253=1936 A.Cr.C. 73=1936 A.W.R. 273=1936 
All. L.R. 424=1936 Cr. C. 479=A.I.R. 1936 All 
313. 

-S. 439— Competency of revision — Lower 

Courts relying on inadmissible evidence. 

Where the Courts below rely on evidence inad¬ 
missible for the purposes to which they put it, 
there is a case for revision. ( Middleton , A J.C.) 
Fazal Ahmad v. Emperor. 161 I.C. 885=37 Cr. 
L.J. 603=8 R. Pesh. 186=1936 Cr.C. 218=A.I. 
R. 1936 Pesh. 72. 

-S. 439— Competency of revision — Magis¬ 
trate framing charge for lesser offence and pas¬ 
sing unappealable sentence. 

It is the nature of the sentence which does or 
does not give a right of appeal, and it is hardly 
open to accused persons to say that they should 
have been given a higher sentence so that they 
might have a right of appeal. Where a magis¬ 
trate contents himself with framing a charge of 
^n offence under S. 147, 1. P. Code, instead of 
under S. 452, I. P. Code, and passes an unappea¬ 
lable sentence, the High Court will not interfere 
in its extraordinary jurisdiction in revision, on 

Q.. D.—177 
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the ground that if the magistrate had framed a 
charge under S. 452, 1. P. Code, lie would have 
been compelled to pass an appealable sentence. 
(Allsop, J.) Anant Singh t/. Emperor. 161 I.C. 
307=37 Cr. L.J. 417=8 R.A. 722 (1; = 1936 A 
L J. 209=1936 A W.R 129=1936 A Cr.C. 50= 
1936 All. L.R. 250=1936 Cr.C. 175=A.I.R. 1936 
All. 147. 

-S. 439— Competency of revision—Order of 

District Magistrate under S. 195 (5) directing 
withdrawal of complaint. 

Making of a complaint under S. 195 (1) (a) is 
not a judicial act but is the act of a public ser¬ 
vant. Hence no revision lies under S. 439 from 
the order of the District Magistrate under S. 195 
(5) directing withdrawal of such complaint as it 
is not passed by him as a Criminal Court. 

( Almond, J.C.) Bada Dane Shah v Gurditta 
Mal. 174 I.C. 344=10 R. Pesh. 63=39 Cr.L 
J. 445=A.I.R. 1938 Pesh. 9. 

-S. 439— Competency of revision — Sessions 

Court having concurrent powers with High Court 
—Revision direct to High Court—If lies. 

It is not usual for the High Court to entertain 
an application for revision direct when the appli¬ 
cant has not gone to the Court of Session which 
has concurrent powers of revision. But if the 
application has been admitted, it must be disposed 
of on the merits. (Dhavle.J.) Chokat Amir p. 
Suraj Singh. 186 I.C. 182=12 R.P. 474=1940 
P.W.N. 271=41 Cr.L J. 257=21 P.L.T. 627=6 
B.R. 301=A.I.R. 1940 Pat. 299. 

Construction and scope. 

S. 439 (5)— Construction and scope — Party 


failing to appeal—Application in revision—Main¬ 
tainability—Conviction zurong and illegal on face 
of it—High Court’s powers to interfere—Govern¬ 
ment of India Act, S. 107. 

The words of S. 439 (5) are capable of only one 
interpretation, viz., that where the party in ques¬ 
tion has not appealed, no application made by him 
in revision can be entertained by the High Court. 
But in the case of an illegal or wrong conviction 
on the face of it, the High Court in the exercise 
of its powers of superintendence under S. 107 of 
the Government of India Act would interfere and 
set aside the conviction. The powers of superin¬ 
tendence under S. 107 of the Government of India 
Act, are, it is obvious, not ordinarily meant to be 
exercised where no power of revision or inter¬ 
ference exists under the Cr. P. Code and ought to 
be exercised only in rare cases where an obvious 
miscarriage of justice cannot otherwise be pre¬ 
vented. Such powers are not clearly intended to 
be invoked in order to get round any of the ex¬ 
press provisions of the Code. But in an obvious 
case of a wrong or illegal conviction on the face 
of it, it is desirable to use the power of superin¬ 
tendence in judicial matters which vests in the 
High Court under S. 1C7, Government of India 
Act. ( Broomfield and Sen, JJ.) Emperor v 
Iamjnadas Nathti I.L R. (1937) Bom 263=39 
Bom.L R. 82=168 I.C. 718=9 R.B. 393=38 Cr. 

L J. 606=A.I R. 1937 Bom. 153. * 

— -S. 439 (6)— Construction and scope—Notice 

of enhancement of sentence—Accused showing 

cause—Right to challenge verdict of jury—Facts _ 

If can be gone into—Cr. P. Code, S. 423 (2). 

The provision in S. 439 (6), Cr. P. Code, entjt- 
ling the accused to show cause against his convic- 
tion only means that he can show cause in accor- 
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dance with law; and where his conviction is based 
on the verdict of a jury, he has no greater right of 
appeal that he possesses under S. 423 (2) and 
cannot challenge the facts. The Court in consi¬ 
dering whether the conviction was justified can¬ 
not go behind the verdict of the jury on facts, 
but, of course, in considering the notice to en¬ 
hance, the Court can look at the whole of the 
evidence in order to satisfy itself as to the exact 
nature of the offence in order to determine what 
sentence should be imposed. ( Beaumont , C.J. 
and Sen, J.) Emperor v. Ramji Vala. I.L.R. 
(1940) Bom. 500=190 I.C. 412=42 Bom. L.R. 
475=A.I.R. 1940 Bom. 279. 

-S. 439—Conviction by Union Bench (under 

Bengal Village Self Government Act)—Revisional 
Jurisdiction of High Court. See Bengal Village 
Self Government Act Ss. 71 and 93. 42 C.W. 
N. 1068. 

Discharge. 

-S. 439— Discharge—Order setting aside of 

— Interference — Grounds. 

The High Court sitting in revision has to con¬ 
sider not whether it would have passed an order 
under S. 437 of the Cr. P. Code, setting aside the 
discharge, but whether it can be said that no 
reasonable Judge could hold the view of the 
Magistrate’s order. (Horwill,J.) Harichandra 
Reddi v. Syed Kashim Sahib. 1937 M. W. N. 

1240. 

Discretion. 


_S. 439— Discretion—Dismissal of complaint 

—Revision—Interference. 

When the lower Court has used its discretion 
in dismissing a complaint, though there might be 
something which can be said against that order, if 
there is as much to be said in its favour, the dis¬ 
cretion of the lower Court in dismissing the com¬ 
plaint should not be lightly interfered with by the 
appellate Court. Jurisdiction in revision is not 

lightly to be exercised. (Davis, J.C.) .Sadhu- 
ram Chimandas v. Chimandas Budhuram I. 
t r ( 1940 ) Kar. 275—.169 I.C. 112—9 R.S. 277 
38 CrX.J. 742=A.I.R. 1937 Sind 81. 

_ S, 439 — Discretion—Erroneous under S. 523 

—Interference by High Court. 

Where-a Magistrate who has refused to take 
proceedings under S- 144, Cr. P. Code, considered 
that, having refused to take proceedings under 
S. 144 he was not competent to investigate the 
question as to who was in possession of the pro¬ 
perty seized by the police and has therefore 
directed the police to retain it in their custody, 
and if it was liable to decay, to sell it, and 
deposit the money in safe custody pending orders 
from a proper Court, the High Court would 
interfere with his order as he has not judicially 
exercised the discretion which S. 523 confers on 
him. The Magistrate ought in such a case to 
exercise the discretion conferred on him by 
S. 523, that is, if the Magistrate decides that one 
or other of the parties was in possession at the 
time the police seized the property, the proper 
order to be passed would be to restore that party 
to possession* If the Magistrate is unable to 
decide who is in possession, it would be his duty 
to issue a proclamation under sub-S. (2) of 
S. 523 and proceed in accordance with the provi¬ 
sion of that sub-section. ( Agarwala , /.) Ram- 
sagar Yaden v, M. Yunus. 185 I.C. 773 — 12 


R. P. 451=41 Cr.L.J 234=6 B.R. 250=1939 P. 
W.N. 675=20 Pat. L.T. 712=A.I.R. 1940 Pat* 
32. 

-S. 439—Discretion—Order setting aside dis¬ 
charge and directing committal under S. 374- 
Revision—Interference. See Cr. P. Code, S. 473. 
1937 A.W.R. 261. 

-S. 439—Discretion under—Interference 

with—Summary order of dismissal of appeal. 
See Cr. P. Code, S. 421. 19 Pat.L.T. 28. 

-S. 439 —Discretion of High Court. 

The exercise by the High Court of the revi¬ 
sional jurisdiction is a matter of discretion. 
(Davis, J.C. and Tyabji, J ) Emperor v. Abdul 
Mah Karim. I.L.R. (1940) Kar. 83=185 I.C. 
268=12 R.S. 161=41 Cr.L.J. 143=A.I.R. 1939 
Sind 335. 

Enhancement of sentence. 

-S. 439 (6) —Enhancement of sentence — 

Accused showing cause against conviction — Duty, 
of High Court to examine evidence. 

On a reference under S. 438, Cr. P. Code, re¬ 
commending an enhancement of sentence, the 
accused is entitled to show cause against his con¬ 
viction. If he does so, the High Court is com¬ 
pelled to examine for itself the actual evidence in 
the case in order to decide whether the conviction 
is a proper one or not. (Bartley and Roxburgh, 
JJ.) Joyram Rakshitz/. Annada Prasad Kundu. 
72 C.L.J.59. 

-S. 439 —Enhancement of sentence — Applica¬ 
tion by private individual—If entertainable — Prac¬ 
tice-Principle. 

If is the practice of the Oudh Chief Court not 
to entertain applications for enhancement of sen¬ 
tence on behalf of private parties. This is based 
on the sound principle that Courts should not be 
allowed to become tools in the hands of the mem¬ 
bers of the public in giving vent to their private 
animosities. (Zria-ul-Hasan and Yorke. JJ .) Em¬ 
peror v. Som Nath. 14 Luck. 401=11 R O. 153 
=1939 A.Cr.C. 28=40 Cr.L.J. 181=179 I.C. 250 
=1939 O.L.R. 9=1938 A.W.R. (C.C.) 144=1938 
O.W.N. 1366=1939 O.A. 101=A.I.R. 1939 Oudh 
54. 

—--S. 439 — Enhancement — Application by. 

Private complainant — Interference — Principles. 

In most cases the Court would refuse to enter¬ 
tain an application for enhancement by a private 
complainant where Government has not seen fit 
to move. But where in a case there is manifestly 
a ground for interference it does not matter how 
the case comes before the Court, whether it be of 
its own motion, or at the instance of a private 
complainant, the Court will interfere. (Gruer , J.) 
Shankar v. Rama. 189 I.C. 731=41 Cr.L.J. 793 
=1940 N.L.J. 389=A.I.R. 1940 Nag. 276. 

-S. 439— Enhancement of sentence—Convic¬ 
tion under S. 247, /. P. Code—Sentence of six 
months rigorous imprisonment. 

High Court in the exercise of its revisional 
power enhances a sentence only where the sen¬ 
tence is so grossly inadequate as to amount to a 
miscarriage of justice. There was a conviction 
under S. 247, I. P. Code, and a sentence of one 
year’s rigorous imprisonment was passed. On 
appeal the Sessions Judge maintained the convic¬ 
tion but reduced the sentence to a terra of six 
months. Petition was made to the High Court 
for enhancement of sentence. 
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Held, that the reduction of sentence being rea¬ 
sonable and the sentence not being grossly inade¬ 
quate, the High Court would not enhance the 
sentence. (Abdul Rashid, J.) Manna Singh v. 
Emperor. 169 I.C. 171=9 R.L. 720=38 Cr.L.J. 
720=A.I.R. 1937 Lah. 215. 

——S. 439— Enhancement of sentence—Exercise 
of power. 

The power to enhance sentence should be 
sparingly exercised by the High Court and sen¬ 
tences should be enhanced only in cases where the 
failure to enhance the sentence would lead to a 
serious miscarriage of justice. The mere fact 
that the High Court, had it been trying the case, 
might have imposed capital sentence is not a suffi¬ 
cient reason for enhancement. (Young, C.J. and 
Abdul Rashid, J.) Uttam Singh Sochet Singh 
v. Emperor. I.L.R. (1938) Lah. 347=174 I.C. 949 
=10 R.L. 644=40 P.L.R. 982=39 Cr.L.J. 502= 
A.I.R. 1938 Lah. 260. 

S. 439— Enhancement by High Court — Ap¬ 


plication by complainant—Principles. 

It would only be in a very extraordinary case 
that the High Court would enhance a sentence on 
the application of a complainant which the Crown 
opposes. The complainant may have been put to 
considerable loss, but the Criminal Courts, how¬ 
ever, cannot guarantee to reimburse a complain¬ 
ant by infliction of a heavy penalty on the accused. 
(Gruer, J.) Bhagolelal v. Emperor. 189 I.C. 
382=41 Cr.L.J. 734=13 R.N. 47=1940 N.L.J. 
309=A.I.R. 1940 Nag. 249. 

-S. 439 — Jail appeal of accused dismissed 

summarily—Recommendation for enhancement of 
his sentence Accused if entitled to show cause 
against his conviction. 

Sub-S. (6) of S. 439 can refer only to sub-S. (5) 
of the section, and means that, although a party, 
who has not appealed, could not be allowed to 
make an application in revision yet, if proceed¬ 
ings are taken against him in revision and notice 
to show cause why his sentence should not be en¬ 
hanced is issued to him, he shall, in'showing cause, 
be entitled also to show cause against his convic¬ 
tion. Sub-S. (6) is intended to operate as an 
exception to what is otherwise laid down in the 
section itself. Where however a recommenda¬ 
tion for enhancement of sentence of an accused is 
made to High Court after the decision of the 
appeal filed by him against his conviction, the 
accused, when called upon to show cause against 
the enhancement of sentence, is not entitled to 
show cause against his conviction but may only 
show cause against the enhancement of his sen¬ 
tence. The order of the High Court in appeal is 
final and the accused cannot be heard again to 
show cause against his conviction. The fact that 
the accused’s appeal from jail was dismissed 
summarily does not make any difference. Such 
appeals are dismissed summarily after considera¬ 
tion of the grounds of appeal, in addition to the 
judgment and if necessary, the evidence. (Mosely, 
J.) The King v Nga Ba Saing. (1940) Rang. 
LR. 145=185 I.C. 142=12 R.R. 181=41 Cr.L.J. 
108=A.I.R. 1939 Rang. 392. 

—--S. 439 — Enhancement of sentence—Jury 

trial—Examination of evidence by High Court — 
Practice. 

It is well settled that on an appeal from the 
verdict of a jury, an accused person is not entitled 
to appeal on the facts merely because he is called 
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upon to show cause why the sentence should not 
be enhanced. So. the High Court will not exa¬ 
mine the evidence in order to decide whether the 
sentence should be enhanced. (Idenderson and 
Khundkar, J J.) Fazar Ali v, Emperor. 43 C. 
W.N. 1032. 

—-—S. 439— Enhancement of sentence—Murder 
—Accused sentenced to transportation. 

VVhere in a murder case the Sessions Judge 
finds the accused guilty of murder but sentences 
him to transportation for life or for a long term 
of imprisonment and an appeal from that decision 
is heard by the HighCourt a long time afterv.ards, 
the High Court even if it confirms the conviction 
of murder should not open revision proceedings 
with a view to consider the desirability of enhanc¬ 
ing the sentence to one of death since the accused 
has been led to believe that his life has been 
spared. (Sharpe, J.) Nga Chit Tin v. The 
King. 183 I C. 145=12 R R. 45=40 Cr L T 725 
=A.I.R. 1939 Rang 225. 

. —— s 439— Enhancement of sentence—Murder 
i —Sentence of transportation for life—Application 
for enhancement—Test to be applied — Interfer- 
en ce — Grounds. 

Where an application is made to the High 
Court for enhancement of a sentence of transpor¬ 
tation on a conviction for murder, the proper test 
to be applied is whether the only sentence which 
could he passed on the evidence is a sentence of 
death. There are many cases where Sessions 
Judges are too lenient in the exercise of the dis¬ 
cretion vested in them by law, but the High Court 
will not interfere except when it finds that the 
sentence of death is the only possible sentence 
that could be inflicted. The accused who had for 
years ill-treated his wife, made preparations to 
murder her, went to the house of a neighbour and 
borrowed from the latter a bill-hook with which 
he killed his wife in a most brutal manner inflict¬ 
ing on her as many as eight wounds of a terrible 
nature. He immediately left the scene and 
remained in hiding for over 12 months. The 
Sessions Judge who tried him convicted him of 
the offence of murder, but awarded the lesser 
penalty of transportation for life. 

Held, that the only possible sentence which a 
Court of law could pass in the circumstances was 
the sentence of death, and the sentence of trans¬ 
portation for life should consequently be enhanced 
to a sentence of death. (Leach, C.J. and Burn, J .) 

WAM1 Goundan v. Emperor. 1937 
M.W.N. 1241. 

—- $ ^—Enhancement of sentence—Offence 

of murder—Accused sentenced to transporatiott 
though deserving death sentence. 

Where a Sessions Judge passes a more lenient 
sentence in contravention of the rulings of law 
which are laid down from time to time for the 
guidance of those dealing with criminal cases, 
the High Court will interfere and will enance the 
sentence. It does not, however, necessarily follow 
that the High Court must enhance the sentence in 
revision. It is recognized that a person who has, 
even wrongly, got the benefit of a lenient sentence 
at his trial, may sometimes be allowed to benefit 
by his good fortune, provided the sentence passed 
is one which is legal. The accused was sentenced 
to transportation for life for the offence of 
murder though in fact death sentence ought to 
have been passed on him. It was however found 
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that there was an absence of premeditation on the 
part of the accused to commit the offence and 
three months had elapsed from the date of such 
sentence during which the accused believed that 

his life would be spared. 

Held, that the sentence of transportation for 
life passed on the accused should not be enhanced 
under the circumstances. ( Roberts . C.J. and 
Leach, J.) Nga Bo Thin v. Emperor 1937 
Rang.LR. 169=171 I.C. 285=10 R.R. 141=38 
Cr.L.J. 1051 = A.I.R. 1937 Rang 254. 

-S. 439 —Enhancement of sentence—Petition 

by party—Practice. . . , . 

- It is perfectly true that it is not the policy of 
the Lahore High Court to enhance sentences in 
criminal cases on a petition by a party; but it is 
not an invariable rule. ( Blacker . J.) Ata 
Mohammadv. Khanu. 173 I.C. 321=10 R.L. 
435=39 Cr.L.J. 296=39 P.L.R. 659=A.I.R. 
1938 Lah. 116. 

-S. 439 —Enhancement of sentence—Powers 

of High Court-Government not moving in the 
matter. 

Ordinarily, it is for Government to move the 
High Court to enhance sentence, but if the atten¬ 
tion of the Government is not drawn to a parti¬ 
cular matter which requires attention, that is no 
reason why the High Court should not do its duty 
and exercise powers conferred on it by law, even 
in case of conviction by a Judge of the same 
Court. (Davis, J.C. and Mehta, A.J.C.) Em¬ 
peror v. Hajikhamoo. 165 I.C. 933=9 R.S. 
113=38 Cr.L.J. 114=1936 Cr.C. 1089=A.I.R. 
1936 Sind 233. 

_S. 439— Enhancement of sentence—Power 

of High Court—Exercise of—Practice. 

The power to enhance sentences should be 
sparingly exercised by the High Court and 
sentences should be enhanced only in cases where 
the failure to enhance the sentence would lead to 
a serious miscarriage of justice. The mere fact 
that the High Court, had it been trying the case, 
might have imposed the capital sentence, is not a 
sufficient reason for enhancement. (Young, C.J. 
and Abdul Rashid, J.) Uttam Stngh v Emperor. 
ILR. (1938) Lah. 347=174 I.C. 949=10 R.L. 
644=39 Cr.L.J. 502=40 P.L R. 982=A.I.R. 
1938 Lah. 260. 

__S 439 — Enhancement of sentence—Practice. 

Enhancement of sentence after trial is a very 
real hardship to the prisoner and should be 
resorted to only when the original sentence is 
grossly inadequate. (. Skemp , /.) Emperor v. 
Sardar Mahomed. 42 P.L R. 150. . 

- S. 439— Enhancement of sentence — Revi - 

St Where a sentence is substantial and is not so 
grossly inadequate as to amount to a miscarriage 
of justice, the High Court will not enhance the 
Sentence in revision. ( Abdul Rashid, J.) Ghulam 
Haidar v. Emperor 39 P.L R. 11. _... 

-S. 439— Enhancement of sentence—Trial by 

jury and sentence not one of death — Enhance¬ 
ment of sentence to one of death — Propriety. 

An acaused when appearing in answer to a rule 
to show cause why the sentence passed on him 
Should not be enhanced is in the same position as 
if he were appealing from an order of conviction. 
When the trial has been by jury and when the 
sentence is not one of death the accused cannot 
2sk the Court to enter into questions of fact. If 
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the accused had been sentenced to death the High 
Court can consider whether or not the jury were 
right in their conclusions on the facts, but if the 
accused have not been condemned to death they 
cannot appeal on facts and the High Court is 
therefore debarred from considering whether or 
not the facts are true. In these ciscumstances it 
would be unjustifiable and unfair to enhance the 
sentence passed to one of death. 62 Cal, 952 and 
A.l.R. 1934 Cal. 105, Rel. on. (Henderson and 
Sen, JJ.) Moseladdi v. Emperor. 184 I.C. 206= 
12 R.C. 212 (2)=40 Cr.L.J. 877=A.I.R. 1939 
Cal. 497. 

- S. 439 (6)— Enhancement of sentence — 

IVhat is—Order of release under S. 562— Revi¬ 
sion—High Court setting pside order and passing 
sentence instead—If enhancement. 

The enhancement of a sentence presumes that 
there is a sentence to be enhanced. Under S. 562, 
when an accused is released on probation of 
good conduct, no sentence is passed by the Court. 
Therefore when under S. 562 (3) the High Court 
sets aside an order and passes a sentence in lieu 
thereof, it cannot be said that it enhances a sen¬ 
tence within the meaning of S 439 (6) of the Code. 
(Davis, J.C. and Tyabji, J.) Emperor v Miro 
Ghulam Hussain. I.L.R. (1940) Kar. 88=185 
I.C. 428=12 R.S. 168=41 Cr.L J. 187=A.I.R. 
1939 Sind 339. 

Finding of fact. 

- S. 439 —Finding of fact—Concurrent find¬ 
ings in ab initio improbable cases—Setting aside 
in revision. 

Where a case seems ab initio improbable and the 
element of doubt is so very strong therein that 
the conviction must be set aside, or where with 
reference to the first information report and 
other circumstances the case against the accused 
is very doubtful and the benefit of the doubt has 
to be given to the accused, even the concurrent 
findings of fact of the lower Courts are liable to 
be set aside in revision. (Zia-ul-Hasan, J.) Brij 
Kishore v. Emperor 180 I.C 467=11 R.O. 
247=1939 O.LR. 140=40 Cr.L.J. 463=1939 
OW.N. 265=1939 A.W.R. (C C.) 57=1939 
A.Cr.C 43=1939 O.A. 291=A.I.R. 1939 Oudh 
156. 

- S- 439 —Finding of fact—Interference. 

No doubt the revisional jurisdiction of the 
High Court can always be exercised in order to 
prevent a gross and palpable failure of justice. 
But this exercise of revisional jurisdiction refers 
to such an error of facts as is obvious upon the 
face of the record and is not in effect a mistake 
by the Magistrate as to the question of which set 
of facts should be deemed more acceptable but a 
blunder relating to the question as to whether 
some fact has been proved or not.. But where 
there was evidence before the Magistrate which 
if he believed it would enable him to find as he 
did. . 

Held, that the application in revision by the 
accused could not be treated as an appeal and the 
machinery of the Court in criminal revision could 
not be invoked. (Roberts. C.J.) U. 

MaungTint. 174 I.C. 860=39 Cr.L.J. 492=10 
R.R. 438=A.I.R. 1938 Rang. 103. 

- S. 439— Finding of fact— Interference- 

Grounds—Absence of right of appeal— Effect, oj. 

It cannot be said that on no account or in no 
case should a finding of fact by the trial Magis- 
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trate be upset or reversed in revision. Ordinarily, 
however, a finding of fact by the trial Magistrate 
is not interfered within revision. But in a case 
where there can be no appeal because a non-appeal- 
able sentence is awarded, different considerations 
prevail as regards the duty of the Court exercis¬ 
ing revisional jurisdiction. ( Pandrang Row,J.) 
Periakaruppan Chettiar v. Chidambaram 
Chettiar. 1937 M.W.N. 51. 

- S. 439— Findings of fact — Interference — 

Grounds for. 

Though the Court has a wider power of inter¬ 
ference in revision applications to prevent in¬ 
justice, this power is to be exercised in accord¬ 
ance with well-established principles. It is not, 
for instance, for High Court in revision to deal 
with questions of fact or of law as would a Court 
of first appeal. To justify the interference of 
the Court in revision it must be shown, first, that 
the Judge below has committed some error of 
law; and, secondly, that the accused has been 
materially prejudiced by that error. The Court 
may also exercise its revisional power, even as 
regards findings of fact, in cases where the lower 
Court has totally misconceived the evidence and 
come to an obviously wrong conclusion. But it 
is only very extreme cases which justify such an 
interference with the appreciation of fact by the 
lower Court which heard the evidence and the 
appellate Court which reconsidered its value. 
{Davis, J.C. and H aveliwala, A.J.C.) Mohan 
Lal Bhanai.al v. Emperor. 32 S L R. 87=172 
I.C. 374=10 R.S. 149=39 Cr.L.J. 123=A.I.R. 
1939 Sind 293. 

-S. 439— Finding of fact — Interference. \ 

The High Court sitting in revision is not a i 
Court of first instance dealing with questions of 
fact, and though it will in certain circumstances 
interfere on questions of fact, ordinarily it will 
not do so. It will interfere only on the clearest 
and strongest grounds as when, for instance, there 
is no evidence to justify the finding of the lower 
Court or when it appears to the Court that the 
proceedings are so defective that the conscience 
of the Court is touched or there has clearly been 
a miscarriage of justice. (Davis, J.C. and Mehta, 
A.J C.) Emperor v. Ali Mahomed. 165 I.C. 950 
=9 R.S. 114=38 Cr.L.J. 117=1936 Cr.C. 1099= 
A.I.R. 1936 Sind 243. 

-S. 439 —Finding of fact — Interference — Evi¬ 
dence of accomplice—Lower Court omitting to 
consider tainted nature of such evidence. 

Ordinarily it is not usual for the High Court to 
interfere in revision with a decision of the lower 
Court when that decision is based upon a consi¬ 
deration of the evidence on the record. But where 
the evidence is that of accomplices and the lower 
appellate Court has not given due weight to this 
factor and has upheld the conviction of the accus¬ 
ed upon the tainted evidence of accomplices, the 
conviction cannot be upheld by the High Court in 
revision. (Nanavutty, J.) Jagdish Prasad v. Em¬ 
peror. 164 I C. 428 (2)=9 R.O. 63=37 Cr.L.J. 
951=1936 O.W.N. 829=1936 O.L.R. 454=1936 
Cr.C. 1084=A.I.R. 1936 Oudh 401. 

Illegal order. 

- S. 439 —Illegal order — Non-compliance with 

S. 252— Revision. 

Refusal to summon witness, whom the com- 
'plainant has cited even before the evidence for 
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prosecution has begun, is a grave error on the 
art of the Magistrate trying a case, as it is a 
reach of the duty enjoined by S. 252 of the Code. 
(Grille, J.) Seth Thakurdas v Nakayan. I L. 
R. 1936 Nag. 205=1936 Cr C. 805 = 166 I.C 709 
=9 R N. 144=38 Cr.L.J. 307=A.I R. 1936 Nag. 
192. 

Interference. 

-S. 439— Interference—Refusal to take fur¬ 
ther evidence—Proceedings under S. 145— Claim¬ 
ant admittedly not in possession— Ref usal to allow 
further evidence—If ground fur interference. 

Where a party to proceedings under S. 145, Cr.P. 
Code, is admittedly not in possession of the land 
j in dispute or any portion thereof, it cannot be 
said that the refusal of the Magistrate to take 
further evidence on his behalf results in any fai¬ 
lure of justice justifying interference in revision, 

■ in view of the provisions of S. 537, Cr. P. Code. 
(Pandrang Rozv, J.) Ranca Pazu v. Jacanna- 
tha Kao. 177 I.C. 584=1938 M.W.N. 252=11 
R.M 346=39 Cr.L J 922=1938 M Cr.C. 122=47 
L.W. 340=A.I.R. 1938 Mad. 654=(1938) 1 M. 

[ L.J 453. 

-S. 439 —Interlocutory orders—Interference 

— Pozuer of High Court. 

The High Court has power to interfere in revi¬ 
sion with an interlocutory order, where it is found 
that Print a facie injustice has been done. ( Ram 
Lall, J.) Iqbal Begum v. Iqbal Hussain. 40 P. 
L.R.776. 

-S. 439—Jurisdiction—Failure to exercise— 

Sub-Divisional Magistrate transfeiring calendar 
cases from his file to Second Class magistrate to 
be treated as sessions cases—Propriety—Revision 
—Interference. See Cr. P. Code, S. 192. (1938J 
1 M.L.J. 403. 

Miscellanous proceedings. 

-S. 439—Miscellaneous proceedings—Magis¬ 
trate acting under Naik Girls’ Protection Act— 
Interference by High Court, See Naik Girls* 
Protection Act, S. 4. 1938 A.L.J. 1147. 

New objection. 

--S. 439 —New objection—Maintainability in 

revision. 

Per Henderson, J. —When a covicted person 
appears in an appellate or revisional Court and 
asks for interference on the ground that he was 
prejudiced by the procedure adopted by the trial 
Court, an important point always is whether the 
objection was taken at the earliest opportunity. 

It is doubtful whether, when an accused person 
does take an objection at the earliest possible 
moment, he can be debarred from raising it sub¬ 
sequently in a Court of appeal or revision merely 
because he did not come up straightaway to that 
Court. But an objection with regard to the lega¬ 
lity of a trial can be taken in a Court of revision 
or appeal, even though it was never taken in the 
Court of first instance at all. (Cunliffe and 
Henderson, //.) C. S. Joseph v. Emperor. 41 C. 
W.N. 251. 

Order of transfer. 

‘ S. 439 —Order of transfer—Absence notice 
and reasons — Revision. 

An order of transfer of a case was ordered 
without notice to other side and without assigning 
reasons for the order. The ordei^ was made on 
account of alleged abnormal delay, but it was not 
likely that the case would proceed more quickly 
in the new Court. 
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Held, that the order for want of notice and 
being without reasons, although irregular, may 
not be illegal, but the High Court could interfere 
with it in revision and that it should be set aside 
and the other side given chance to advance objec¬ 
tions. ( Gruer , /.) Chotemiya v. Asrapmiya. 

I. L.R. (1936) Nag. 87=164 I.C. 692=37 Cr.L.J. 
1006=9 R.N. 23 (1)=1936 Cr.C. 705=A.I.R. 
1936 Nag. 181. 

--S. 439— Order under S. 144— Interference 

after expiry of time and when finding of lowee 
Court is supported by circumstances. 

The High Court in revision will not interfere 
with an order under S. 144, Cr. P. Code, which 
has already expired and in which the finding as to 
the claim of the parties is supported by circum¬ 
stances. ( Agarwala J.) Bhikhali Tewary v. 
Achaibarkuer. 187 I.C. 349=12 R.P. 618 = 21 
Pat.L.T. 326 = 41 Cr.L.J. 451 = 6 B.R. 464=1940 
P.W.N. 465 = A.IR. 1940 Pat. 471. 

Pending case. 

--S. 439— Pending proceedings — Interference 

— Grounds. 

The High Court can interfere in revision with a 
pending proceeding, where a criminal charge is 
unsustainable on the evidence of the prosecution 
witnesses. It is the duty of the High Court to 
interfere when the facts proved do not constitute 
an offence and the continuance of the trial would 
be an abuse of the process of the Court. ( Niyogi , 

J. ) Abdul Rahim Khan v. Emperor. 189 I.C. 
579=13 R.N. 67 = 41 Cr.L.J. 753= 1940 N.L.J. 
183. 

-»S. 439— Pending proceedings — Interference 

—Reference by Sessions Court. 

Sessions Courts should not readily ask the High 
Court to interfere with pending proceedings in a 
criminal Court. If it is a false and vexatious or 
frivolous case, the trial Court may, and should, 
take action under S. 250, Cr. P. Code, when it 
acquits the accused. ( Coldstream , J.) Parmes- 
shari Dayal v. Gumani Ram. 40 P.L.R. 311. 

•-S. 439— Pending case—Quashing of charge. 

It is perfectly proper for an accused person to 
invoke the revisional powers of the High Court at 
the stage of the trial when a charge is framed 
against him, on the ground that there is no prima 
facie case against him to warrant any charge at 
all or on the ground of misjoinder of charges. In 
such circumstances, the High Court will absolute¬ 
ly decline to enter into the merits of the evidence 
but will merely see whether there is any evidence 
at all which would justify the framing of the 
charges. ( Cunliffc and Henderson , //,) C. S. 
Joseph v. Emperor. 41 C.W.N. 251. 

Powers of Court. 

-S. 439— Powers of High Court—Alteration 

of finding. 

The High Court as a Court of revision has the 
power of Court of appeal, and it is provided in 
S. 423 (1) (6) (ii) that a Court of appeal has 

power 'to alter the finding maintaining the sen¬ 
tence.’ It is therefore open to the High Court, 
when a case comes up before it in revision, to 
alter a finding under S. 500, I. P. Code to one 
under S. 500 read with S. 120 B, I. P. Code. 

( Bennet , /.) Tarapado Shastri v. Emperor. 1938 
A.W.R. (H.C.) 467=1938 A. Cr.C. 75 = 1938 
A.L.J. 769. 


I * - S. 439— Powers of Court—Conviction under 

S . 304 (2) on a charge under S. 302, 7. P. Code- 
Alteration of conviction to one under S. 302, /. P. 
Code. 

Where a charge under S. 302, I. P. Code, is fol¬ 
lowed by a conviction under S. 304 (2), I.P. Code, 
the result of the trial includes an acquittal under 
the major charge. The High Court has no juris¬ 
diction in revision to alter an acquittal into a con¬ 
viction and cannot, therefore, consider the 
question whether the accused is in fact guilty of 
murder. {Middleton, J.C. and Mir Ahmad, A.J. 
C.) Bawar Shah v. Emperor. 164 I.C. 899=37 
Cr.L.J. 1039=9 R.Pesh. 31 = 1936 Cr.C. 830=A. 
I.R. 1936 Pesh. 172. 

-S. 439— Powers of Court—Order of acquit¬ 
tal—Power of High Court to order re-trial. 

There is no prohibition in S. 439, Cr, P. Code, 
against the High Court ordering a re-trial, even 
where there has been an acquittal and there has 
been no appeal preferred by Government against 
such an acquittal. The power to order a re-trial 
is unrestricted and such an order does not amount 
to a conversion of a finding of acquittal into one 
of conviction within the meaning of S 439 (4), 
Cr. P. Code. ( Sulaiman, C J and Bennet, J ) 
Sarda Prasad v. Emperor. .168 I.C. 17=1937 
A.Cr.C. 1=1937 A.L.J. 143=1937 A.W.R. 66= 

9 R A. 623=38 Cr.L.J. 521=1937 A.L.R. 309= 
A.I.R. 1937 All. 240. 

-S. 439 —Powers of High Court under — 

Interlocutory proceedings — Revision—Matter not 
on record—If can be taken into consideration. 

It is plain that under S. 439, Cr. P. Code, the 
High Court’s revisional powers are only exerci¬ 
sable to rectify any illegality, irregularity, impro¬ 
priety or mistake appearing on the face of the 
record of any proceeding in any inferior Court. 
These powers are to be exercised with circumspec¬ 
tion and care, and are discretionary, and the High 
Court will refuse to interfere at an interlocutory 
stage of criminal proceeding save where excep¬ 
tional circumstances call for the exercise of its 
revisional jurisdiction. The High Court further 
is restricted to what appears on the record of the 
proceedings in the lower Court and it would be im¬ 
proper to take into consideration matter entirely 
extraneous to the record of the proceedings. 

( Lobo , J.C. and O'Sullivan, J.) Emperor v. Jumo 
Machhi. I.L.R. (1940) Kar. 157=188 I.C. 306 
=41 Cr.L.J. 568=12 R.S. 278=A.I.R. 1940 Sind 
65. 

-S. 439—Powers of High Court—Order of 

release on conviction under S. 411, I. P. Code— 
Power to alter conviction into one of theft and to 
maintain order of release. See Cr. P. Code, S. 
562 (1-A). 18 Pat.L.T. 872. 


-S. 439 —Powers of High Court—Order for 

Prosecution under S. 476 —Concurrent orders by 
Courts below—Interference by High Court. 

The High Court is ordinarily reluctant tointer- 
:ere with the description concurrently exercised 
>y the Courts below in a matter of granting sanc- 
ion to prosecute or laying a complaint under 
>. 476, Cr. P. Code. But if there -has been a 
undamental misconception in understanding tne 
jrocedure to be followed, and if the ^ owe J.^° t ! r t * 
lave proceeded upon lines which ought n 
lave been done, the High Court is free to 
nine the facts for itself and decide whet 
irosecution should be launched. (Manoha • 
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/.) Mukti Narain v. Emperor. 186 I C. 627= 
12 R.P. 534=6 B R. 377=20 P.L.T. 947=41 
Cr.L.J. 349=1939 P.W.N. 871=A I.R. 1940 Pat. 
97. 

— S. 439 — Powers of High Court—Order of 

compensation under S. 250 in revision — Jurisdic¬ 
tion of High Court to pass. 

An order directing compensation to be paid is 
not a consequential or incidental order within 
the meaning of S. 423 (1) (d), nor can it be said 
that in revision the High Court makes an order 
consequential or incidental to an order of a 
Magistrate calling upon a complainant to show 
cause why he should not pay compensation, if it 
orders compensation to be paid. Hence the High 
Court cannot under S. 439 read with S.423(1) 
(d) make an order for compensation, even if, 
upon the judgment and even if cause had been 
shown, the High Court were of opinion that an 
order of compensation should be made. {Davis, 
J.C. and Tyabji, J.) Empfror v Mohamf.d Alan. 

I. L.R. (1940) Kar. 119=12 R S. 123=41 Cr.L. 

J. 53=184 I.C. 595=A,I.R. 1939 Sind 321. 

- S. 439 — Poivcrs of High Court—Order 

under S. 144— Revision—Interference after it 
ceases to have force. 

It is open to the High Court in revision, if it 
thinks that an order ought never to have been 
made, to set it aside, although before that action 
can be taken the order may have ceased to be in 
operation. {Beaumont, C.J. and Sen, J.) Arde- 
sher Phirozshaw Murzban, In re. 186 I.C. 477 
=12 R.B. 352=41 Cr.L J. 319=41 Bom.L.R. 
1253=A.I.R. 1940 Bom. 42. 

- -S. 439 — Powers of Court—Reference by 

Sessions Judge to enhance sentence—High Court 
if can acquit accused. 

Where the Sessions Judge recommends that 
the sentence against the accused should be en¬ 
hanced and the High Court on going through the 
entire evidence finds that the case for the prose¬ 
cution is not supported by any reliable evidence, 
it can give the accused the benefit of doubt and 
acquit him. {Abdul Rashid, J.) Rajindar Nath 
v. Emperor. 38 P.L.R. 228. 

- S. 439 — Powers of Court — Re-trial—Order 

of—Grounds. 

In the absence of any material irregularity in a 
trial in which all available evidence was produced 
an order of re-trial would merely amount to an 
expression of dissatisfaction with the result, and 
an order of re-trial should not be given merely 
because the revisional authority disagrees with 
the trial Judge as to the offences constituted by 
proved facts. {Middleton, J % C. and Mir Ahmad, 
A.J.C.) Bawar Shah v. Emperor. 164 I.C. 899 
=37 Cr.L.J. 139=9 R.Pesh. 31=1936 Cr.C. 830 
=A.I.R. 1936 Pesh. 172. 

- S.439 (1) — Powers of High Court — Rever¬ 
sal of finding and sentence and ordering retrial — 
Failure to charge under S, 75, Penal Code. 

Where a man was charged and convicted under 
S. 380, I. P. Code only, though he had six prior 
convictions and there was a failure to charge him 
under S. 75, I. P. Code, the High Court has 
.powers under S. 439 (1) to reverse the finding 
and sentence and order re-trial by’a proper Court. 
{Yorke, J.) Emperor v. Mahadeo. 1938 O.W.N. 
1062=1938 O.A. 805=178 I.C 248=1938 A.Cr. 
C. 131=1938 A.W.R. (C.C.) 92 (1)=1938 O.L. 
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R. 472=11 R.O. 100=40 Cr.L.J 25=A.I.R. 1938 
Oudh 261. 

--S. 439— Powers of Court — Stay of proceed¬ 
ings—Accused citing as witness person who can¬ 
not be served nor examined on commission. 

Proceedings in a trial cannot be stopped merely 
because the accused cites as one of his witnesses 
a person on whom process cannot be served and 
who cannot be examined on commission. {Almond, 
J.C.) Fazal Rahman Khan v. Empf.ror, 162 I. 
C. 270 = 37 Cr L J. 618 = 8 R.Pesh. 192= 1936 CrJ 
C. 311 = A I.R. 1936 Pesh 101. 

-S. 439—Powers of High Court—Summary 

dismissal of appeal by appellate Court—Facts 
showing that case not one to be disposed of sum¬ 
marily—Interference. See Cr. P. Code, S. 421. 

40 C.W.N. 128. 

-S. 439—Powers of Court—Trial Court 

ordering splitting of case of persons jointly 
charged — Revision — Interference. See Cr. P. 
Code, S. 239. A I.R. 1936 Sind 47. 

-S.439 —Powers of revision—Order under 

S. 144 in spite of direction to proceed under S. 
145— Revision—Interference—If can be refused 
on the ground that order is time-expired. 

An order which has been deliberately passed by 
a Magistrate under S- 144, Cr. P. Code, when the 
Magistrate knew and had been told in several 
prior occasions by his superiors, that he should 
proceed under S. 145, Cr. P. Code, if necessary, 
cannot be left alone on the mere ground that it is 
time-expired. It is impossible to encourage a 
Magistrate to use his powers in that way, and 
the order will be set aside in revision. ( Dhavle , 
J.) Bindheshwari Singh v. Raghunandan 
Mahto. 188 I.C. 330 = 6 B.R. 648 = 13 R.P. 12 = 

41 Cr.L J. 578 = 21 Pat L.T. 413 = A.I.R. 1940 
Pat. 559. 

Quashing proceedings. 

-S. 439 —Quashing proceedings — Charge — 

Practice. 

It is not the practice of the High Court, nor 
would it be proper for it ordinarily to alter or 
quash a charge unless it is clear that the com¬ 
plaint does not disclose the offence in the charge. 
{Coldstream, J.) Gul Mohammad v. Emperor. 
39 P.L.R. 957. 

-S. 439— Quashing proceedings—Ground for 

—Groundless charge. 

No doubt the High Court ought not to inter¬ 
fere ordinarily by way of quashing a charge, but 
when all the necessary materials are available and 
the charge appears to be prima facie groundless, 
it is an obvious duty to interfere, wdthout sub¬ 
jecting a person to the unnecessary harassment 
of a trial. {Venkataramana Rao, J.) Ramas- 
wami Mudaliar, In re. 47 L W. 136=1938 M, 
W.N. 217=(1938) 1 M.L.J. 810. 

Scope. 

-S. 439— Scope—Accused prejudiced by de¬ 
privation of substantial privileges—If ground for 
quashing proceedings. 

Ordinarily any attempt to deprive the accused 
of the protection and privileges of a substantial 
nature which the law confers on him must result 
in a quashing of the proceeding. {Vivian Bose, 
J.) Vishwanath Pandurang v. Emperor. 1936 
Cr.C. 1040=A.I.R. 1936 Nag. 249. 

-S. 439— Scope—Appellate Court ordering 

withdrawal of complaint under S. 193, Penal Code ’ 
— Re-vision—Powers of High Court. 
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Where an appellate Court orders that a com¬ 
plaint under S. 193, Penal Code should be with¬ 
drawn, no further appeal lies from such order, 
but the High Court can set aside the order in 
revision and can order the complaint to be res¬ 
tored to the file for its disposal according to law, 
as it has the powers mentioned in S. 423 (1) (c) 
and ( d). (Davis, J.C. and Mehta, A.J.C. ) 
Teoomal Gerimal v. Pir Ali Muhammad Shah. 
31 S.L.R. 77—170 I.C. 360=38 Cr.L.J. 873=10 
R.S. 53=A.I.R. 1937 Sind 116. 

-S. 439— Scope — Appeal not properly dis¬ 
posed of by appellate Court — Remedy—Powers of 
High Court. 

An accused is entitled to the judgment of an 
appellate Court in every case in which an appeal 
is open to him. But if the appellate Court does 
not do its duty his remedy lies in an application 
for revision under S. 439. It is true, the accused 
can approach the Sessions Judge for a reference 
to the High Court under S. 438, but in the end it 
is the High Court which deals with the matter, 
and its powers are contained in S. 439. Under 
that the High Court may, if it desires, exercise 
any of the powers conferred on a Court of appeal 
by S. 423 ; that is, it may itself hear the appeal, 
and dispose of it. Moreover an accused has no 
right to insist that his appeal should be heard by 
any particular Court. Under S. 526 (3), the High 
Court can transfer any appeal pending in a lower 
Court to itself for trial, provided it is expedient 
for the ends of justice to do so, and in that case 
the accused would be deprived of what he calls 
his right of revision. As a matter of fact, there 
is no such right. Interference in revision is 
purely discretionary; it is not even necessary to 
hear the accused. The fact that he is invariably 
heard, and the fact that the discretion conferred 
by S. 439 is exercised in a judicial manner, does 
not make any difference to the fact that the accu¬ 
sed has no right to demand any of these things. 
All that he is entitled to is that a second Court of 
competent jurisdiction should hear his entire case 
as an appeal. If he gets that, he has obtained all 
that the law allows him and when the High Court 
hears his appeal in place of a lower Court, he has 
obtained a good deal more than he had any right 
to claim. ( Vivian Bose, J.) Bapu Rao v. Em¬ 
peror. I.L.R. (1937) Nag 38=1936 Cr.C. 715= 
A.I.R. 1936 Nag. 160. 

-S. 439 —Scope — Considerations in revi- 

sion. 

The main question which the High Court has 
to consider in an application in revision is whe¬ 
ther substantial justice has been done. Though if 
it has been an appeal, the applicant would be en¬ 
titled to demand an adjudication upon all ques¬ 
tions of fact or law which he wishes to raise, in 
revision the only question is whether the Court 
should interfere in the interests of justice. 

(Allsop . /.) Kewal Singh v, Emperor. 164 I. 
C. 701=9 R.A. 184 (1)=37 Cr. L.J. 1022 (1). 

- S. 439—Scope—Discharge under S. 119— 

Revision—Interference, See CR. P* Code, S. 119. 
A.I.R. 1936 Sind 243. 

-S, 439 (6)— Scope — Construction—Enhance¬ 
ment of sentence—Notice of — Accused’s right to 
argue against conviction. 

Section 439 (6) does not destroy and was not 
intended to destroy the finality of judgments of 
appellate Courts given under S. 430, Cr. P. Code. 
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The words in S. 439 (6), Cr. P. Code are “not¬ 
withstanding anything contained in this section”. 
It does not say “notwithstanding anything con¬ 
tained in this Code”, and the effect of the words is 
to allow the accused when notice is issued to 
show cause why sentence should not be enhanced, 
not only to show cause why sentence should not 
be enhanced but to show cause against conviction 
itself, provided that an appeal, if an appeal lies, 
or revision application, where no appeal lies, has 
not been already dismissed. (Davis, J.C. and 
Mehta, A.J.C.) Emperor v. Haji Khamoo. 165 
I.C. 933=9 R.S. 113=38 Cr.L.J. 114=1936 Cr.. 
C. 1089=A.I.R. 1936 Sind 233. 

-S. 439— Scope — Discretion — Withdrawal of 

prosecution under S. 494— Revision—Interference 
—Prosecution ordered by Civil Court — With¬ 
drawal on the ground of case being weak and the 
ground of costliness of trial—Propriety. 

The High Court will not ordinarily interfere 
with the exercise of discretion under S.494, Cr. P. 
Code ; the High Court has however, power to do 
so and will do so, in special cases where the with¬ 
drawal appears to be manifestly improper, Where 
a prosecution is directed by a Civil Court after a 
full trial on the merits, it should not be allowed 
to be withdrawn by the prosecuting authorities 
unless for very cogent reasons. If such a prose¬ 
cution is allowed to be withdrawn on the ground 
that the prosecution is weak or that the trial 
would be costly, it is a fit case in which the High 
Court should interfere. ( Gruer, J.) Satwarao 
v. Kanbarao Bhagorao. I.L.R. (1939) Nag. 
393=174 I.C. 510=10 R.N. 403=39 Cr. L.J. 458 
=1938 N.L J. 12=A.I.R. 1938 Nag. 334. 

-S. 439—Scope — Discretion— Refusal to- 

cause production of documents under S. 94—In¬ 
terference. See Cr. P. Code, S. 94. A.I.R. 1936 
Nag. 250. 

-S. 439 (6)— Scope — If overrides S. 423 — 

Power to go into facts in showing cause against 
enhancement. 

S. 439 (6) does not by implication override the 
express and imperative terms of S. 423; the con¬ 
victed person in showing cause against his convic¬ 
tion under S, 439 (6) has only the same right as 
he has when he comes before the Court by way of 
appeal under S. 423, and consequently an appellate 
Court is not entitled to go into the facts of the 
case and reverse the finding of the jury because a 
criminal revision case has been filed by the Crown 
for the enhancement of sentence calling upon the 
High Court to exercise powers under S.439. 

( Beasley, C.J. and King, J.) Ratnasabapathi 
Goundan v. Public Prosecutor. 59 Mad. 904= 

164 I.C. 243=37 Cr.L.J. 909=9 R M. 99=1936 
M.W.N. 459=44 L.W. 155=1936 M.Cr.C. 232= 
1936 Cr.C. 635=A.I.R. 1936 Mad. 516=71 M.L. 

J. 231. 

-S 439 —Scope — Order under S. 112— Inter¬ 
ference. 

High Court is always very unwilling to inter¬ 
fere in the case of orders passed under the pre¬ 
ventive Sections of the Criminal Procedure Code. 
These orders are largely of an administrative 
nature; but these orders, though largely of. 3 ” 
administrative nature, have a legal basis, and 11 it 
is clear that an order under S. 112 has no legal 
basis and that the Magistrate has proceeded upon 

a wrong legal principle, applying c Q u j ] \ y u l °’ ; 
wrong-doers as well as to the wronged, the wi 
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powers conferred upon him by the law for the 
restraint of the wrong-doers and for the protec¬ 
tion of the wronged, High Court is bound to in¬ 
terfere. {Davis, J.C. and IVeston, J.) Jasoda 
LekhraJ v. Emperor. I.L.R. 1939 Kar. 662= 
182 I C. 698=12 R.S. 31 = 40 Cr. L.J. 703 = A.I. 
R. 1939 Sind 167. 

“7 -S. 439— Scope — Order under S. 144— Revi¬ 

sion — Interference—Principles. 

Under S. 144, Cr. P. Code, the Legislature has 
invested Magistrates with wide powers of discre¬ 
tion and the High Court should not as a rule 
interfere; but the High Court inay send for the 
record in order to satisfy itself that the order of 
the Magistrate was legal and that the Magistrate 
had not acted in an arbitrary manner. If the 
order of the Magistrate is legal and made after 
due and careful consideration it calls for no 
interference. ( Lobo and Tyabji, JJ.) Pir Gul 
Hassan Sahib v. Emperor. I.L.R. (1939) Kar. 
751=183 I.C. 641 = 12 R.S. 67 = 40 Cr.L.J. 823= 
A.I.R. 1939 Sind 230. 

—-S. 439— Scope — Order under S. 144— Revi¬ 

sion-Inference when order has spent its force . 

. It is not the usual practice of High Court to 
interfere with an order which has spent in its 
force unless there are special reasons for such 
interference. {Mohammad Noor, J.) Rama 
Barik v. Emperor. 187 I.C. 511=12 R.P. 637= 
6 B R. 480=41 Cr L.J. 463=1939 P.W.N. 616= 
A.I.R. 1940 Pat. 185. 

-S. 439— Scope — Order under S. 144, Cr. P. 

Code—Revision when order has spent its force — 
Practice. 

, H is not the usual practice of the High Court to 
interfere in revision with an order under S. 144, 
Cr. p. Code, which has spent its force, unless 
there are special reasons for such interference, 
when it was within the power of the magistrate 
to pass the order in question. {Noor, J.) Ram 
Barik v. Emperor. 187 I.C. 511 = 12 R.B. 637= 

6 B.R. 480=41 Cr.L.J. 463=1939 P.W.N. 616= 
A.I.R. 1940 Pat. 185. 

S.439— Scope—Order under S. 144, ex 
P ar te — Failure to apply under S. 144 {4) and 

{5) — Revision—Power of High Court to inter¬ 
fere. 

Where an order is made ex parte under S. 144, 
S r " £,\Code, the party aggrieved can, under sub- 
Ss. (4) and (5) of S. 144, apply to the Magistrate 
who passed the order to cancel it, and it may be 
that in some cases the High Court would decline 
to interfere in revision if no application has been 
made to the Magistrate. But where a part of the 
order is rescinded by the Magistrate before there 
is time to make any application to him, and the 
whole order is cancelled after an application is 
mad f to the High Court, the only Court which 
would be in a position to set aside the order alto¬ 
gether is the High Court. {Beaumont, C.I. and 
Sen, J.) Ardeshir Phiroz^haw Murzban, In re 
186 I.C. 477=12 R.B. 352=41 Cr.L J. 319=41 
Bom.L.R. 1253 = A.I.R. 1940 Bom. 42. 

S. 439—Scope—Order under S. 144—Revi- 
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j revision; but where the Magistrate's finding is 
vitiated by his not keeping in view important 
facts, e.< /., the writ of delivery of possession 
issued by the Civil Court and the other circum¬ 
stances of the case, the High Court will interfere 
even though the Magistrate commits no error of 
jurisdiction. (Manohar Loll, J.) Bahai.i Singh 
v. Safayai Gop. 173 I.C. 756=1938 P.W.N 218 
=4 B.R. 335=10 R.P. 449=39 Cr.L.J. 379=A I. 

R. 1938 Pat. 105. 

Technicality. 

--S. 439— Technicality—Conviction under 

S. 114 instead of under S. 109 —If calls for inter¬ 
ference. 

Where the accused was convicted under S. 114, 
Penal Code, by the trial Court, but circumstances 
showed that he ought to have been convicted 
under S. 109. 

Held, as the accused on either view was liable 
to exactly the same punishment, the interests of 
justice required no interference on merely a 
technical ground. {Rowland, J.) J adunandan 
Jhav Emperor 169 I.C. 489=10 R.P. 24=3 
B.R. 582=18 Pat.L.T. 628=38 Cr.L.J. 790=A. 
I.R. 1937 Pat. 317. 

Time Limit. 

-S. 439 —Time limit — Practice. 

As a general practice, the High Court will not 
entertain in the absence of most exceptional cir¬ 
cumstances an application in its Criminal revi- 
sional jurisdiction after the expiry of 60 days 
from the date of the decision or order impugned. 
{Rowland, J.) Zafar Ahsan v. Juceshwar Bux 
Rov. 185 I.C. 346=6 B.R. 155=12 R.P. 369=41 
Cr.L.J. 171=1939 P.W.N. 855=A.I.R. 1940 
Pat. 135 

—7 -S. 439— Time-limit fixed by the Nagpur 

High Court—If inflexible—Time spent in moving 
District Magistrate to prefer appeal—If can be 
deducted—Proper procedure to be followed. 

The rule of 60 days fixed by the rules of the 
Nagpur High Court within which revisions to the 
High Court ought to be filed, is not an inflexible 
rule and might be departed from in exceptional 
cases. Where in the case of an application by the 
complainant to revise an order of acquittal, it 
was filed beyond the 60 days, the time spent by 
the complainant in trying to move the District 
Magistrate to prefer an appeal against the acquit¬ 
tal cannot be deducted. The proper procedure 
would be to file an application in revision before 
the High Court within time and without waiting 
for a decision of his application to the District 
Magistrate to take steps for an appeal. (Gruer, 

J.) Nathu v. Jagannath. 189 I.C. 479=41 Cr. 
L.J. 745=13 R.N. 56=1940 N.L.J. 319=A.I.R. 
1940 Nag. 259. 

S. 439 —Time limit—Refusal of reference 


sion after order has spent itself—Interference— 
Powers of High Court. See Cr. P. Code, S. 144 
(4). 1938 P.W.N. 709=19 Pat.L.T. 796. 

7 -S. 439— Scope—Order under S. 145— Find¬ 

ing as to possession — Interference. 

A finding of a Magistrate on the point of pos¬ 
session will not be ordinarily interfered with in 

Q.. D .—178 


under S. 438— If gives fresh start. 

As a general practice, the High Court will not 
entertain, in the absence of the most exceptional 
circumstances, an application in its criminal revi- 
sional jurisdiction after the expiry of 60 days 
from the date of the decision or order impugned. 
A fresh period of 60 days does not accrue from 
the date when the Sessions Judge refuses to make 
a reference under S. 438, Cr. P. Code. The fact 
that the petitioner is a pardanashin lady or her 
pleader in the mofassil is not aware of the prac¬ 
tice of the High Court, can hardly be regarded as 
among the most exceptional circumstances. 
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( Dhavle, J.) Bechan Kuer v. Maharaja of 
Chotainjacpur. 179 I.c. 15=11 R.P. 338=5 B. 

5* ?SSri° CrX -J- 196=1939 P.W.N. 862=A.I. 
R. 1939 Pat. 320. 

S. 439— Limitation—Application filed be- 


CR. P. CODE (1898), S. 443. 


3 


Ss. 435 and 440. 1938 A.W.R. (H.C.) 690=1938 
A.L.J. 1022. 


t”S- 440 —Right of audience—Limits—Ad- 


y°nd 60 days of order — Maintainability. 

The High Court will not, as a general rule, 
entertain an application in its Criminal Revisional 
Jurisdiction after the expiry of 60 days from the 
date of the order sought to be revised, in the ab¬ 
sence of most exceptional circumstances. (Row¬ 
land, J ) ZaFAR AhSAN V. JUGESHWAR BuX. 

1939 P.W.N. 855=6 B.R. 155=185 I.C. 346= 

12 R.P. 369=41 Cr.L.J. 171=A.IR. 1940 Pat. 
135. 

Ss. 439 and 247— Acquittal under S. 247— 


Interference—Principles. 

Acquittal under S. 247, Cr. P. Code, though one 
not on merits has the force of a complete acquit¬ 
tal for all purposes. The mere fact that the ac¬ 
quittal is not on the merits, does not make any 
difference whatsoever for deciding whether there 
should be an interference in revision against such 
an acquittal. When the local Government does 
not move in the matter, if the High Court is 
asked to interfere on reference it will do so only 
if there be radical and incurable irregularity or a 
complete disregard of the law and procedure or a 
manifest injustice which has got to be cured. 
(Puranik, J.) Emperors. Laxmi Prasad. 1940 
N.L.J. 399=A.I.R. 1940 Nag. 357. 

-Ss. 439 and 421—Appeal from conviction— 

■ 4- ■ /"V M a. a a- la A. k a a A. a __A _ . . 1 ^ J A * 


— -— --— — ^ J* “ * a m mm \/waa » a«.»a V a a 

Conviction right but sentence severe—Reduction 
of sentence—Powers of High Court—Proper 
procedure—Summary dismissal of appeal—Pro¬ 
priety. See Cr. P. Code, Ss. 421 and 439. 39 
Bom.L.R. 74=A.I.R. 1937 Bom. 148. 

•Ss. 439 (6) and 423 (2)— Enhancement of 


» ' \ ^ — -— — — - - — — j 

sentence—Conviction on verdict of jury—Right of 
accused to impugn verdict—Limit to. 

S. 439 (6), Cr.P. Code entitles an accused person 
who has been convicted on a verdict of jury and 
who has been called upon to show cause why his 
sentence should not be enhanced, to show cause 
against his conviction only within the limits laid 
down by S. 423 (2). The combined effect of S. 439 
(6) and 423 (2) is to entitle the accused to ques¬ 
tion the conviction by showing that the Judge 
misdirected the jury or that the jury misunder¬ 
stood the law laid down by the Judge in his 
charge. The accused has no right to reopen the 
case or evidence and impugn the verdict of the 
Jury. (Niamatullah and Ganga Nath, JJ.) Em¬ 
peror v. Bishwanath. I.L.R. (1937) All. 308= 
166 I.C. 176=9 R A. 368=38 Cr.L J. 137=1936 
All.L.R. 1008=1936 A L.J. 1287=1936 A.Cr.C. 
217=1936 Cr.C. 1109=1936 A.W.R. 1042=A.I. 
R. 1936 All. 850. 

Ss. 439 and 476 — Complaint under S. 476 — 

*• m a « • . 


Expediency of enquiry not stated—Interference 
in revision. 

' iThere should not be necessarily an interference 
in revision merely because tbe order under S. 476 
does not record a formal finding as to the ex¬ 
pediency of an enquiry, for the absence of such a 
finding does not necessarily mean that it had not 
been considered. ( Pollock , J.) Dwarkaprasad 
v. Emperor. 187 I.C. 521=12 R.N. 298=41 Cr. 
L.J. 466=1940 N.L.J. 108=A.I.R. 1940 Nag. 227. 
•S. 440—Right of audience—Accused not 


mission of revision only on the question of sen 
fence—Hearing on merits, if can be claimed. 

According to S. 440, Cr. P. Code, counsel has 
not got any general right of being heard at all in 
revision. Where at the time of the admission of 
a revision an order is passed admitting it ‘only on 
the question of sentence,’ that order has limited 
the right of being heard only to the question of 
sentence and hence a right to be heard on the 
merits cannot be claimed at the hearing of the 
revision. ( Bennet, J .) Sat Narain Lal z/. Em¬ 
peror. I.L.R. (1940) A. 539=190 I.C. 225=1940 
A L.J. 462=1940 A.Cr.C. 100=1940 A.W.R. 
(H.C.) 379=A.I.R. 1940 AH. 426. 

S. M3—Applicability of Ch. XXXIII. 


Per Costello, J. —Chap. XXXIII, Cr. P. Code, 
was only designed to apply to cases of racial dis¬ 
tinction where there is a real clash between a 
European as defined in the Code, on the one side 
and an Indian on the other, or vice versa. (Derby¬ 
shire, C. J. and Costello, J.) Cyril Bertram 
Pi.ucknettz/. Emperor. I.L.R. (1939) 1 Cal. 187 
=184 I.C. 614=12 R.C. 251=43 C.W.N. 133= 
41 Cr.L J. 59=A.I.R. 1939 Cal. 682. 

S. 443— Omission to record finding—If 


vitiates proceedings. 

The omission of the District Magistrate to 
record his finding on the application under S. 440, 
does not vitiate his proceedings where he im¬ 
plies in his committal order that he has come to a 
finding. It is sufficient that he has decided under 
S.443 that the case ought to be tried under the 
provisions of Ch. 33 and consequently has under 
S. 446 (1) committed the case for trial to the 
Court of Session. (Mackney, I.) M. I. Mamsa 
z». The King. 174 I.C. 824=39 Cr.L J. 470=10 
R.R. 433=A.I.R. 1938 Rang. 105. 

S. 443— Trial of case under Ch. XXXIII — 


Condition precedent. 

Per Costello, I. —There are two fundamental 
conditions precedent for the trial of case outside 
a presidency town under the provisions of 
Ch. XXXIII, Cr. P. Code, namely, that the accus¬ 
ed person shall claim that the case ought to be 
tried under that chapter and that the Magistrate 
shall make an enquiry and record a finding that 
the case is a case which ought to be tried under 
the provisions of the chapter. (Derbyshire, C.J. 
and Costello, J.) Cyril Bertram Plucknett v. 
Emperor. I.L.R. (1939) 1 Cal. 187=184 I.C. 
614=12 R.C. 251=43 C.W.N. 133=41 Cr.L.J. 
59=AI.R. 1939 Cal. 682. 


•S. 443— Waiver of claim. 


U. -TT%/- V V UH/CI J 

Per Costello, /.—A European British subject 
n waive his right to deal with as such under 


can waive his right IU UWO* —-- 

the provision of Ch. XXXIII, Cr. P. Code. 


-107 l.V. -XX# **%/X-V* 

Cr.L.J. 59=A.I.R. 1939 Cal. 682. . 

S. 443 (2)— Scope and effect—Magistrate 

«• r V • « f _ .a - *_..*** WW /« A /> A— 


— » • w ww — - - o ~ » I »» — ^7 * v o —— w — — - - - 

surrendering to his bail bond. See Cr. P. Code, | case where the express provisions 


rejecting claim of accused without giving hint op- 
portunity to produce evidence—High Courts 

power of revision. . 

S. 443 (2), Cr. P. Code, is not intended m any 

way to bar the High Court’s power °4 r l v,S1 °f a tute 
case where the exnress orovisions of the Sta 
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arc not complied with. The words “rejects the 
claim” in Sub-S. (2) mean “rejects the claim on 
coming to a finding on the merits of the claim in 
compliance with the provisions of Sub-S. (1) of 
S. 443”. If the Magistrate rejects the claim of the 
accused without giving him any time to adduce 
evidence as he is required to do by Sub-S. (l)of 
S. 443, his order is not a proper order, and it 
is the duty of the Sessions Judge, if he entertains 
an appeal, to set it aside and to direct the 
Magistrate to follow the procedure laid down in 
that sub-section. If he does not do so, it is the 
plain duty of the High Court to make that order 
itself. (Henderson and Biszuas, JJ.) Nityananda 
Sarma v. Emperor. 41 C W.N. 996. 

--—S. 443, Ch. 33— Privilege under—If can be 

waived. 

There is no reason why an accused should be 
compelled to continue to avail himself of a privi¬ 
lege, which there is good reason to believe, his 
impoverished state will render infructuous, if 
not harmful. Ch. 33 is a special procedure of 
which certain individuals at their own request are 
permitted to avail themselves. There is there¬ 
fore no reason why the accused cannot waive a 
right which he need never have claimed, provided 
his request can be granted without prejudice to 
the trial of his co-accused or the business of the 
Courts. (Davis, J. C. and Havelivala, J.) Wise 
v. Emperor. I.L.R. (1939) Kar. 38=176 I C 

1° 5 t}L RS * 35=39 Cr.L.J. 789=A.I.R. 1938 
Sind 150. 

-S. 443, Ch. 33— Proceedings under Ch 

XXXIII taken—Duty to commit. 

°nce a Magistrate has taken proceedings under 
Ch. XaaIII his powers are curtailed. He 
cannot for instance under S. 213 (2) cancel the 
charge, and if he does not discharge the accused 
under S. 209 or S. 253 he must as S. 446 of the 
Code directs, commit the accused for trial. 
(Davies, J.C. and Havelivala, J.) Wise v. Emperor. 
1 -L.R. (1939) Kar. 38=176 I.C. 705=11 R.S. 35 
=39 Cr.L.J. 789=A.I.R. 1938 Sind 150. _I 

■S. 444—‘ Complaint ’— Meaning. 

A Police Inspector, although described in an 
official document as “the complainant" is not "a 
complainant for the purposes of Ch. XXXIII, 
Cr. P. Code. A fortiori a darvvan or anybody 
else who almost by chance—certainly fortuitously 
“goes to a police station and records in the 
General Diary that he saw a man lying on the 
floor of a room with blood marks on his person 
cannot be considered as a complainant for the 
purposes of Ch. XXXIII. (Derbyshire, CJ. and 
Costello, J.) Cyril Bertram Plucknett v. Em- 
pe ;o r * IX.R. (1939) l Cal. 187=184 I C 614 

133=41 CrLJ - 59 = 

——-Ss. 446 and 29-A —'Magistrate' in S. 446 
(D—Meontng of committal of European British 
subject—Restriction—Magistrate not competent 
to inquire—Procedure to be followed. 

Magistrate in S. 446 (1), Cr. P. Code means a 
magistrate having jurisdiction to inquire into the 
case. If the accused happens or claims to be an 
European British subject, then S. 446 must be 
read with S. 29-A, Cr, P. Code. In the absence of 
any evidence to prove a prima facie case against 
the accused it is not permissible to a magistrate' 
to commit him to the Court of session. Where 
the accused is an European British subject and 


the magistrate is one who could not hold an in¬ 
quiry in view of S. 29-A, Cr. P. Code, it is incum¬ 
bent upon such a magistrate to direct the com¬ 
plainant to make his complaint to a magistrate 
who is competent to hold a preliminary inquiry 
before committing the accused to the Court of 
Session. (Ismail, J.) G. A. Sr. George v. Uma 
Dutt Sharma. I.L.R. (1939) All. 851 = 184 I.C. 
313 = 12 R A. 217 = 1939 A.W.R. (H C.) 570=40 
Cr.L.J 917=1939 A.L J. 574 = 1939 A.Cr.C. 117 
=A.I R. 1939 All. 602. 

-S. 449 (1) (c)— Application for leave to 

appeal — Limitation. 

There is some doubt whether an application for 
leave to appeal under S. 449 (1) (c), Cr. P. Code, 
is not governed by the provisions of Art. 1 55 of 
the Limitation Act read with Art. 150 of that Act. 
(Derbyshire, C.J. and Costello, J.) Cyril Bertram 
Plucknett v. Emperor. I.L.R. (1939) 1 Cal. 187 
= 184 I. C. 614=12 R C. 251=43 C-W.N. 133 = 
41 Cr.L.J. 59=A.I.R. 1939 Cal. 682. 

-S. 449 (1) (c)— Leave to appeal—Grant of 

— Conditions. 

Per Costello, /.—The Court can only grant 
leave to appeal as laid down in S. 439 (1) (c), Cr. 
P. Code, on the unique ground that the case would 
if it had been tried outside a presidency town, 
have been triable under the provisions of Ch. 
XXXIII. (Derbyshire, C J. and Costello, J.) 
Cyril Bertram Plucknett v. Emperor. I.L.R. 
(1939) 1 Cal. 187=184 I C. 614=12 R.C 251 = 
43 C.W.N. 133=41 Cr.L.J. 59=A.I.R. 1939 Cal. 
682. 

—-S. 449 (1) (c)— Right to appeal — Founda¬ 

tion of right. 

Per Costello, J .—The foundation of a right to 
obtain an appeal against the verdict and sentence 
given at a trial in the Sessions in the High Court 
contrary to the normal rights of a convicted 
person as laid down in the Letters Patent depends 
primarily and fundamentally upon the status of 
the applicant. (Derbyshire, C.J. and Costello, J.) 
Cyril Bertram Plucknett v. Emperor. I L R 
(1939) 1 Cal 187=184 I.C. 614=12 R.C. 251 = 
43 C.W.N. 133=41 Cr.L.J. 59=A.I.R. 1939 Cal. 
682. 

-S. 449— Pozuers of High Court under— 

Appeal from conviction of European British sub¬ 
ject—If confined to matters of law—Duty of 
Court to give weight to verdict of fury and 
opinion of Judge—Burden of proof. 

The ordinary limitation imposed by the Cr. P. 
Code, on the powers of the appellate Court are, 
so far as the trial of a European British subject 
is concerned, removed by S. 449 of the Code, and 
in a case tried under Chap. XXXIII, an appeal 
lies to the High Court on a matter of fact as well 
as on a matter of law, and the High Court cannot 
therefore refuse to entertain on an appeal on a 
matter of fact in spite of the fact that the jury’s 
verdict convicting the accused is unanimous and 
concurred in by the Judge. But the powers of 
the High Court, unrestricted as they are, must be 
exercised in accordance with well-recognised 
principles governing appeal in general. In such an 
appeal from a conviction founded on a jury’s 
verdict, the High Court must assume that the 
findings of fact are correct and reasonable, and 
must lay the burden on the appellant of showing 
them to be otherwise. The appellate Court must 
give full weight and consideration to the unani- 
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mous opinions of the Judge and the jury. ( Grille , 
J.C. and Niyoqi , A J.C.) James Dowdal v. Em¬ 
peror. 31N.LR (Supp) 215=162 I.C 430=8 
R.N 262=37 Cr.L.J. 607=1936 Cr.C. 605=A.I. 

R. 1936 Nag. 103. 

-S. 464— Evidence of civil surgeon—If evi¬ 
dence of prosecution—Opportunity to accused to 
rebut — Prosecution, if entitled to rebut evidence 
produced by accused 

The evidence of a Civil Surgeon taken under 

S. 464 in order to decide whether an accused per¬ 
son is of unsound mind or not is not evidence pro¬ 
duced by the prosecution. The examination of 
the Civil Surgeon is a duty placed by statute upon 
the Magistrate himself. If the accused seeks to 
produce other evidence in rebuttal of the Civil 
Surgeon's evidence, the prosecution is also enti¬ 
tled to produce evidence in rebuttal of the 
evidence of the accused. The burden of proving 
that the accused is of unsound mind and incapable 
of making his defence lies upon the accused and 
it is for him to lead evidence on the point in the 
first place and such evidence as is led on his 
behalf can be rebutted by the prosecution. 
(Almond, J.C.) Emperors. Sherdil Sher Baz. 
176 I.C. 447=11 R. Pesh. 14=39 Cr.L.J. 737= 
A.I.R. 1938 Pesh. 24. 

-S. 465 —Pleader applying for adjournment 

to keep accused under mental observation — Accus¬ 
ed appearing to judge to be normal in mind — 
Judge, if bound to hold enquiry. 

Where a verbal application is made by the plea¬ 
der for the accused for an adjournment in order 
that the accused may be kept under mental obser. 
vation, but the accused appears to the Judge to be 
perfectly normal in mind, it is not necessary, much 
less is^it incumbent upon the Judge, to grant an 
adjournment of the trial and to hold an enquiry as 
contemplated by S. 465, Cr. P. Code. (Gu/ta and 
Lethbridge, J /.) Empf.ror v. Durga Charan 
Sing. 173 I.C. 475=10 R C 524=39 Cr.L.J. 308 
=41 C.W.N. 1312=A.I.R. 1938 Cal. 6. 

-S. 471— Order handing over accused to re- 


CR. P. CODE (1898), S. 476. r . • C 

A certificate of the visitors of lunatic asylum 
or Mental Hospital in the prescribed Government 
form and signed by the visitors and by the 
Superintendent of the Hospital, comes within the 
provisions of S. 79 of the Evidence Act and is a 
public document, the genuineness of which is to 
be presumed in view of S. 473, Cr. P. Code. No 
formal proof of such a document is necessary 
under the Law. (Lort Williams and Jack, JJ.) 
Kalidas Sarkar v. Emperor. 63 Cal. 425. 

-S.476. 

Applicability. 

Authority to complaint. 

Civil Court. 

Complaint. 

Court. 

Delay. 

Duty of Court. 

Enquiry under. 

Expediency of Inquiry. 

Jurisdiction to make complaint. 

Preliminary inquiry. 

Procedure. 

Prosecution under. 

Prosecution under S. 193, I. P, Code. 

Scope. 

Miscellaneous. 

Applicability. 

S. 476— Applicability — Departmental in - 


latives on their furnishing security. 

• Where a Magistrate found the accused person 
guilty under S. 326, Penal Code, but acquitted him 
under S. 84, Penal Code as the accused- was in¬ 
capable of understanding the nature of his act 
due to insanity and ordered him to be handed 
over to the care of his relatives on their fur¬ 
nishing a security for his good behaviour. 

Held, that the order was in contravention of 
S. 471, Cr. P. Code, and the accused should have 
been detained in safe custody in the lunatic 
asylum. (Spargo, J.) The Kingv. Tun Khin. 
175 I.C. 48=10 R.R 460 (1)=39 Cr.L.J. 544= 
A.I.R. 1938 Rang 96- 

-—(as amended in 1923), S. 473— Right to 

apply under—Stranger to proceedings—Applica 
tion by—Competency. 

It is open to a Court under S. 476, Cr. P. Code, 
to entertain an application under the section at 
the instance of a stranger to the proceedings out 
of which the application arises. (Blackwell, J.) 
Bhagwandas Narandas v. D. D. Patf.l & Co. I. 
L.R. (1940) Bom 403=187 I.C. 867=12 R.B. 
495=41 Cr.L J 526=42 Bom.L.R. 231=A.I.R. 
1940 Bom. 131. 

--S. 473 —Scope—Certificate of visitors of 

lunatic asylum—Presumption of genuineness—If 
Public document—Formal proof—Necessity for. 


quiry by Judge of Court—Order for complaint 
against witnesses for giving false evidence — 
Legality. 

Where an enquiry held by the presiding officer 
of a Court is a departmental enquiry, S. 476, Cr. 
P. Code, is not applicable. The Judge cannot in 
such a case order the filing of a complaint against 
witnesses for giving false evidence. (Lakshmana 
Rao,J.) Anjanappa v. Emperor. 1940 M.W. 
N. 805 (2)=52 L.W. 345 (1). 

S. 476— Applicability—Summons case. 


The word “inquiry” in S. 476 is wide enough to 
include any proceedings under Chap. 16, Cr. P. 
Code. S. 476 is not therefore restricted to a 
warrant case but applies to a summons case also. 
(Blacker, J.) Emperor v. Ram Lal Anand. 189 
I.C. 628=41 Cr.L.J. 766=13 R.L. 106=42 P.L. 
R. 505=A.1.R. 1940 Lah. 233. 

Authority to complaint. 

-S. 476 —Power to complain under — Nature 

of. , 

(Per Dhavle, J.) The power to make a com¬ 
plaint under S. 476, Cr. P. Code, is not among the 
powers specified in Schedule III and IV of the 
Cr. P. Code, and is not a magisterial power, for 
it can be exercised as well by Civil or revenue 
Courts as by criminal Courts. (Dhavle and Row¬ 
land, JJ.) JUGESHWAR SlftGH V. EMPEROR. 15 
Pat. 26=164 I.C 86=37 Cr L.J. 893=9 R.P. 84 
=17 Pat.L.T. 234 = 1936 P.W.N. 489=1936 Cr. 
C. 539=A.I R. 1936 Pat. 346. 

Civil Court. 

-S. 476— Order by Civil Court making com - 

plaint—Appeal to High Court—If one of civil 
nature or criminal nature—Madras Criminal 
Rules of Practice, R. 37. 

The jurisdiction that is exercised by a Court 
in filing a complaint under Ss. 195 and 476, Cr. V. 
Code, is a jurisdiction exercised under the Cr. Jr* 
Code, and is therefore of a Criminal nature, roe 
fact that the complaint is filed by a Civil Cour 



*841 


CIVIL, CRIMINAL AND REVENUE. 


284a 


CR. P. CODE (1898), S. 476. 

does not make it of a civil nature. There is no 
rule that everything done by a civil Court should 
he regarded as being of a civil nature. An appeal 
by the party complained against to the High 
Court from another making a complaint must 
therefore be presented under the Cr. P. Code, 
and must be treated as an appeal order the cri¬ 
minal side of the High Court and not on the 
•civil side. Rule 37 of the Madras Criminal Rules 
of Practice cannot affect a right given by a sta¬ 
tute. namely, the right of appeal from an order 
made under S. 476, Cr. P. Code, to the Court to 
which that Court is subordinate. (Pandrang 
Row, J.) Raju Gupta. In re. I.L.R. (1939) Mad. 
439~189 I C. 25=41 Cr.L.J 705 = 13 R.M. 228= 
1939 M.W.N. 243=49 L.W. 330=A.I.R. 1939 
Mad. 472=(1939) 1 M L J. 480. 

-S. 476 Order by Civil Court —Revision — 

Forum—Civil or Criminal Court. 

Where a Civil Court exercises the special 
.jurisdiction granted by Ss. 476, 476-A or 476-B, 
Cr. P. Code, it does so as a Civil Court and not 
as a Criminal Court. A revision against an 
order in such proceedings lies to a Civil Court 
and not to a Criminal Court. ( Middleton , A.J. 
C.) Tek Chand v. Harnam Singh. 161 I.C. 
270=8 R. Pesh. 168=A.I.R. 1936 Pesh. 87. 

Complaint. 

-— S. 476 — Complaint under — Complaint 

against certain named persons— Refttsal to com¬ 
plain against others—Jurisdiction of Magistrate 
to take proceedings against latter also. 

The Cr. P. Code, provides for taking cogni¬ 
zance of offences and not of offenders, and a 
Magistrate who has legally taken cognizance of 
an offence under S.476, Cr. P. Code, has jurisdic¬ 
tion to proceed against any one who might be 
proved by the evidence to be concerned in that 
offence, whether he was mentioned in the order 
under S. 476 or not, even if the Court making the 
complaint may have refused to make a complaint 
against such person. {Lort Williams and Jack, 
JJ.) Nital Charan Ghose v. Kshetra Nath 
■Ganguly. 63 Cal. 819=162 I.C. 102=8 R C 

^ 62 =2 7 i 21 = 40 C.W.N. 573=1936 Cr! 
C. 289 (2)=A.I.R. 1936 Cal. 147. 

S. 476 Complaint in respect of offences 
, Ss - 209, 467 and 471, I. P. Code—Suit 
decided on solemn oath — Propriety. 

A Court ought not to file a complaint in res¬ 
pect of offences under Ss. 209, 467 and 471, I P. 

•rJi 1 ? h * n l - he matter has not been thoroughly 
sifted by it in the course of a regular judicial 
enquiry, as for example, when the matter was 
not enquired into owing to the plaintiff agreeing 
to abide by the solemn oath of the defendant. 
(Na«at/«//y, J ) Gauri v. Emperor 12 Luck. 

193=6 0 1 W.N.26 2 8? :8R O - 333=37 CrX * 518 = 

:-“ S * 476—Irregularity in complaint made by 

•one Court to another—If curable under S 537 
See C R . P. Code, Ss. 537 (a) and 476. 1938 

TTT—S. 476 —Complaint under—Objection to 
initiation of proceedings—When to be taken— 
Failure to appeal against order for prosecution — 
Objection to legality at trial after commitment— 
Sustainability. 

Once a commitment has been made in pursuance 
a-complaint made under S. 476, Cr. P. Code, it 
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is too late for the accused to take an objection 
against the initiation of the proceedings on the 
ground that the Magistrate who preferred the 
complaint under S. 476 had no magisterial powers 
on that date and was therefore not a Court capa¬ 
ble of initiating proceedings under S 476 The 
objection ought to be raised earlier before the 
order for complaint is made. And when the 
accused do not appeal against the order for com¬ 
plaint against them, they have no other remedy. 
(Dhavle and Rowland, J J.) Juc.es h war Singh v 
Emperor 15 Pat. 26 = 164 I C. 86=8 R P 84 = 
37 Cr.L.J 893=17 Pat L T. 234 = 1936 Cr.C 539 
1936 P.W.N. 489=A.I,R. 1936 Pat 346. 

—S. 476— Complaint under — Time limit — 
Motive of application — Relevancy. 

While, no doubt, a Court may properly hesitate 
to make a complaint on an application which is 
presented long after proceedings have ended and 
which is obviously not prompted by any other 
motive than personal grudge, there is nothing in 
the Code warranting the proposition that action 
under S. 476 is only to be taken before the close 
of the proceedings in which the perjury is alleged 
to have been committed, or in strict continuation 
of them, or within any particular time after their 
termination. Nor is there justification for the 
view that only applications prompted by high 
motives are to be entertained. (Coldstream . J.) 
Tahan Khan v. Emperor. 176 I.C. 116=39 Cr 
L.J. 698=11 R L. 164=40 P.L.R. 136=A I R 
1938 Lah. 429. ' ' 

-~S. 476—Complaint under—Expediency of 

enquiry not stated—Interference in revision, See 
Cr. P. Code, Ss. 439 and 476. 1940 N.L I 

108. 

-S. 476— Complaint under—Propriety — False 

accusation of corruption against judicial officer. 

If an allegation which practically amounts to 
an accusation of corruption against a judicial 
officer appears pritna facie to be false, it is in the 
highest degree expedient in the interests of 
justice that there should be an enquiry into it. 
The making of a complaint against the’ person 
making such an allegation is, therefore, fully 

\ U ol ti T^' 0 A Bla A k Z r '* J J ~ jAI Ram ^-Emperor. 
188 I.C. 863=41 Cr.L.J. 701 = 13 R.L 66=42 P 

L.R. 40 (2)=A.I.R. 1940 Lah. 203. 

-— S. 476 —Complaint under—Statements not 

made on oath—Power of Court to act on 
There is nothing in S. 476, Cr. P. Code, to 
suggest that a Court making a complaint can only 
act on statements that are made on oath before 
,, A11 „ that Hys down is that it should 

appear to the Court that an offence has been 
committed. If a responsible officer in the posi¬ 
tion of a Subordinate Judge makes a report that 
certain statements made on oath are false, it 
would be sufficient to make it “appear" for the 
purposes of this section that an offence of per¬ 
jury has been committed. ( Blacker, J.) t ai 
Ram v. Emperor. 188 I.C. 863=41 Cr L I 7 ni 

= 13 R.L. 66=42 P.L.R. 40 (2)=A.I.R 1940 
J-*an. 203. 

—;—S. 476 —Form of complaint—Complaint not 
to invite conviction. 

A complaint which is lodged under S. 476, Cr. 

P. Code must omit from its contents any reference 
which might be construed by the Magistrate 
before whom the proceedings are taken as a 
pressing invitation to record a finding adverse to 
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any one charged with an offence. The Magis¬ 
trate must try the complaint as he would do a 
complaint of an ordinary kind and must remain 
completely unaffected by any consideration of its 
origin. ( Roberts, C.J. and Draund , /.) Tan Ba 
Cheng v. Registrar, Original Side, High Court. 
1940 Rang.L.R. 12=187 I.C. 754=12 R.R. 354 
=41 Cr.L.J. 515=A.I.R. 1940 Rang. 104. 

Court. 

-S. 476— "Court"—Meaning of, 

S. 476 refers not to the Magistrate, but to 
Court, and contemplates the Court itself and not 
the personality of the trying Magistrate. Hence, 
by reason of the words of the section, the request 
for a transfer of a case to the file of the trying 
Magistrate before whom the alleged offence is 
committed, which would otherwise be reasonable, 
cannot be granted on the ground that he will be 
the best Magistrate to decide whether complaint 
should be made or not. (Davis, J.C.) Jethanand 
v. Emperor 183 I.C. 195=12 R.S. 47=40 Cr.L. 
J. 750=A.I.R. 1939 Sind 181. 

Delay. 

-—S. 476 —Application to lay complaint — 

Considerations for Court—Delay, effect of. 

Before exercising its discretion to lay a com¬ 
plaint the Court should find first, that it is in the 
interests of public justice that a complaint should 
be made, and, secondly, that there is a reasonable 
probability of a conviction resulting from the 
complaint. In regard to the first point, although 
no time-limit for the institution of such prosecu¬ 
tions is laid down in the section, yet prompt 
action is desirable, and delay on the part of a 
party in making his application to move the Court 
to lay a complaint may, if unexplained, be fatal 
to the application. When the application is 
delayed, and the delay is not satisfactorily 
explained, evidence called in support thereof 
naturally comes under suspicion, and the infer¬ 
ence arises that the interests of public justice are 
less likely to be served than the interests of the 
applicant by the laying of a complaint. Moreover, 
a party who has been unsuccessful in a case 
should not remain indefinitely under the threat 
that an application for his prosecution may be 
filed: such a weapon is likely to be used for 
improper purposes. These considerations apply 
with most force when the application is not 
founded on materials to be found on the record 
of the trial but on evidence of additional facts 
which the applicant alleges to be available. In 
such cases strict explanation of the reasons for 
the delay in making the application is necessary ; 
otherwise it cannot be held that it is in the 
interests of justice to make a complaint. (Dunk- 
ley, /.) M. Mahomed Kaka v. District Judge, 
Bassein. 1937 Rang.L R. 276=168 I.C 632= 

9 R.R. 359=38 Cr.L.J. 6l5=A.I.R. 1937 Rang. 
62. 

S. 476 —Delay in applying — Application—If 
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merits and would depend upon all the circum¬ 
stances. (Blackwell, J.) Bhagwandas Naran- 
das v. D. D. Patel & Co. I.L R. (1940) Bom. 
403=187 I.C. 867=41 Cr.L.J. 526=12 R.B. 495 
=42 Bom.L.R. 231=A.I.R. 1940 Bom. 131. 

Duty of Court. 

S. 476 —Duty of Court—Opportunity to 
party against whom enquiry is directed to cross - 
examine witnesses. 

Where a Magistrate decides to hold a prelimi¬ 
nary enquiry under S. 476, the Magistrate should 
give an opportunity to the party against whom 
the enquiry is directed to cross-examine the 
witnesses produced. If he refuses to allow such 
party to cross-examine the witnesses who were 
not examined before, the order cannot stand. 
(Mackney, J.) U Ba Hla v. Maung Tun Sein. 
178 I.C. 305=40 Cr.L.J. 56 (2)=11 R.R. 226= 
A.I.R. 1938 Rang. 297. 

-S. 476 —Prosecution for perjury—Duty of 

Court. 

Every case of perjury need not necessarily 
result in the prosecution of the person who is 
guilty of the offence. The Court should see that 
the prosecution is undertaken in the interests of 
justice and not to satisfy the private grudge of a 
litigant. (Jai Lai, J.) Nand Lal v. Emperor. 
172 I.C. 942=10 R.L. 381=39 Cr.L J. 237=39 
P.L.R. 812=A.I.R 1937 Lah. 867. 

Enquiry under. 

S. 476 —Enquiry under—Scope of — Court — 


to be made in course or immediately after pro¬ 
ceedings. 

It is not necessary that an application under 
S. 476, Cr. P. Code, must be made in the course 
of the proceedings out of which it arises or 
immediately thereafter. Whether the Court 
would accede to an application made long af ter 
the termination of the proceedings out of which 


Effect of—Duty of appellate Court. 

Where a Court directs a prosecution under 
S. 476, Cr. P Code, the absence of a finding by it 

_ ,_ that it is expedient in the interest of justice that 

it arises is a matter which would arise upon the 1 an enquiry should be made is not in itself fatal to 


If confined to record of proceedings—Evidence 
outside the record of proceedings — Admissibility. 

Where an application is made under S. 476, Cr. 
P. Code, the Court in deciding whether it is in the 
interests of justice that an inquiry should be 
made, is not confined to the record of the pro¬ 
ceedings, but is entitled to take into account and 
consider information otherwise acquired. The 
applicant is therefore entitled to adduce evidence 
outside the record of the proceedings out of 
which the application arises, to show that 
evidence given in those proceedings was false. 
(Blackwell, J ) BhagwAndas Narandas v. D. D. 
Patel & Co. I.L R. (1940) Bom. 403=187 I.C. 
867=41 Cr L.J. 526=12 R.B. 495=42 Bom.L.R. 
231=A.I.R. 1940 Bom. 131. 

Evidence. 

--S. 476 —Evidence—Probate proceedings — 

Application under S. 476 arising out of—Applicant 
admitting validity of probate—Evidence of for¬ 
gery of will—Admissibility. 

In an application under S. 476. Cr. P. Code, 
arising out of a testamentary suit evidence of 
forgery of the will is admissible in the same 
manner as it would be admissible in a criminal 
case, the applicant admitting the validity of the 
probate decree and the title of the executor. 
(Blackwell, J.) Bhagwandas Narandas v. D. D. 
Patel & Co. I.L R. (1940) Bom. 403=187 I.C. 
867=41 Cr.L.J. 526=12 R.B. 495=42 Bom.L.R, 
231=A.I.R. 1940 Bom. 131. 

Expediency of inquiry. 

S. 476 —Absence of finding of expediency-— 
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the proceedings. Where it has not applied its 
mind to the facts, the appellate Court may look 
at them independently, and in doing so will not 
make the usual presumptions in favour of the 
correctness of the first Court's findings. (Row¬ 
land, J.) Nawalal Jha v. Emperor. 159 I.C. 
817=8 R.P 313=37 Cr.L J. 193=1936 Cr.C 254 
=A.I.R. 1936 Pat. 162. 

-S. 476— Expediency of prosecution — Inquiry 

as to—Duty of Court to hold. 

Before drawing up an order under S. 476, Cr. 
P. Code, the Court or Magistrate must hold an 
inquiry as to whether it is desirable in the 
interest of public justice to order a prosecution. 
(Manohar Loll, J.) Mukti Narain v. Emperor. 
186 I.C. 627=41 Cr.L. J. 349=12 R.P. 534=6 B. 

R. 377=20 Pat.LT. 947=1939 P.W.N. 871=A. 
I.R. 1940 Pat. 97. 

-S. 476 —Expediency of inquiry — Failure to 

record express finding—If invalidate complaint. 

Although it is necessary that a Court deciding 
to make a complaint under S. 476, Cr. P. Code, 
should record a finding that in its opinion it is 
expedient in the interest of justice that an inquiry 
should be made, the absence from the record of 
an express finding, or a finding in the exact words 
of the section will not invalidate the complaint. 
It is sufficient if the record shows clearly that the 
Court has applied its mind to the question of 
expediency and has come to the conclusion that 
an inquiry is expedient. S. 537, Cr. P. Code, 
would, in appropriate cases, apply to the failure 
to record an express finding under the provisions 
of S. 476, especially when the objection is taken 
at so late a stage that it is not possible for the 
Government to find out, whether among other 
papers not before the Court, the finding required 
by S. 476 has not been expressly recorded. 
(Davis, J.C.) Charandas Kanyalal v. Emperor. 
I.L.R. (1939) Kar. 280=182 I.C. 914=12 R.S. 
35=40 Cr L.J 707=A.I.R. 1939 Sind 170. 

-S. 476— Expediency of enquiry—Finding as 

to—Duty of Court to record. 

It is certainly desirable that Courts of facts 
should express themselves definitely and un¬ 
equivocally on the question whether it is expedi¬ 
ent in the interest of justice that an inquiry under 

S. 476 should be made: otherwise the High 
Court may have to look into the facts for itself 
and form its own opinion as to whether a pro¬ 
secution is desirable or not. ’(Rowland, J.) Nand 
Kumar Sinha v. Emperor. 172 I.C. 237=39 
Cr.L.J. 103=10 R.P. 316=1937 P.W.N. H9=A. 
I.R. 1937 Pat 534. 

— - - S. 476— Expediency of prosecution — En¬ 

quiry as to—Duty of Court—Matters for con¬ 
sideration—Absence of finding that prosecution is 
expedient in the interests of justice—If fatal. 

A Court which orders a prosecution under 
S. 476, Cr. P. Code, must properly come to the 
conclusion that a prosecution is necessary in the 
interests of justice. Though the absence of such 
a finding is not necessarily fatal, a Court deal¬ 
ing with these matters must apply its mind 
directly to the question, and in doing so it should 
consider whether an attempt to use the law in aid 
of a private grudge is being made and whether 
the Court should allow itself to become the 
instrument of a private grudge and also what 
facts can be proved and whether these facts are 
sufficient to support the conviction. ( Rowland t 


CR. P. CODE (1898), S. 476. 

/.) Bachu Singh v. Trideni Sah. 5 B R. 203= 
179 I.C. 167=11 R.P. 328=40 Cr.L J. 157=1938 
P.W.N. 904=A I.R. 1939 Pat. 178. 

-S. 476 — Expediency of prosecution — 

Offence under S. 199, /. F. Code — Reckless allega¬ 
tions in affidavits filed in support of transfer appli¬ 
cations—Order for inquiry and complaint — Pro¬ 
priety. 

There is a tendency on the part of applicants 
for transfer of criminal cases to make reckless 
allegations in the affidavits filed in support of 
such applications. That should not be tolerated 
and when the persons swearing the affidavit have 
prima facie no real knowledge of the facts stated 
and do not indicate sources of their knowledge of 
such matters it would be expedient in the inte¬ 
rests of justice to order an inquiry into an offence 
under S. 199, I. P. Code. (Dhavle, J.) Manla- 
yak Singh v. Kamkirit. 188 I.C. 854 = 6 B R. 
754=41 Cr.L.J. 702=13 R.P. 54=1940 P.W.N. 
745=A,I,R. 1940 Pat. 631. 

Jurisdiction to make complaint. 

-S. 476— Jurisdiction to make complaint — 

High Court sitting in revision—Powers of. 

Though the words ‘that Court’ in S. 476, Cr. P. 
Code relate back to the civil, revenue or criminal 
Court mentioned at the beginning of the section; 
once proceedings have been called for by a High 
Court in revision, and it is apparent that an 
offence referred to in S. 195, Sub-S. (1), Cl. (b) or 
Cl. (c) has been committed in relation to the pro¬ 
ceedings then before it, the High Court as a 
criminal Court has power to make a complaint 
though the offence complained of was not com¬ 
mitted in the course of proceedings in the High 
Court. Where upon application, the J. C.'s 
Court in revision called for the proceedings of 
certain complaint and quashing those proceedings 
came to the conclusion that there was ground to 
believe that an offence under’S. 211, I. P, Code, 
within the provisions of S. 195 (1) (b), Cr. P. 
Code, had been committed in relation to the pro¬ 
ceedings which were then before it. 

Held, that sitting in revision it had jurisdiction 
to inquire under S. 476 and make complaint if it 
was expedient in the interests of justice. It had 
also the power, if it did not wish to inquire itself, 
to order the trial Court to inquire either under 
the provisions of S. 423 (d) as an “incidental 
order' or under S. 564-A. (Davis, J.C. and Mehta , 
A.J.C.) Emperor v. Henry Bridcnell. 170 I.C. 
891=38 Cr.L.J. 1002=10 R.S. 81=A.I.R. 1937 
Sind 193. 

-S. 476— Jurisdiction to make complaint — 

Power of High Court in Civil revision. 

Under S. 476, Cr. P. Code, the High Court has 
jurisdiction to make a complaint when hearing a 
civil revision application, if it comes to the con¬ 
clusion that it is expedient in the interests of jus¬ 
tice that proceedings under that section should be 
directed. (Thom and Bennet, JJ.) Shankar 
Lalza Emperor I.L.R. (1937) All. 774=1937 
A.L.J. 820=171 I.C. 525=1937 A.W R. 690= 
1937 A.Cr.C. 115=10 R A. 279=1937 A.L.R. 
852=38 Cr.L.J. 1080=A.I.R. 1937 All. 681. 

-S. 476— Jurisdiction to make complaint — 

Suborning evidence before-Sub-divisional Magis¬ 
trate in committal proceedings—Trial by Sessions 
Judge —Sub-Divisional Magistrate—If can make- 
complaint. 
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' Where an accused suborned evidence during 
committal proceedings before a Sub-Divisional 
Magistrate and the Sessions Judge tried the case, 
the Sub-Divisional Magistrate can file a comp¬ 
laint under S. 446, Cr. P. Code. ( Rowland, J ) 
Nand Kumar Sinha v. Emperor. 172 I.C. 237 
=39 Cr.L.J. 103=10 R.P. 316=1937 P.W.N. 
119=A.I.R. 1937 Pat. 534. 

-S. 476— Jurisdiction—Proceedings institut¬ 
ed in respect of offence—Jurisdiction to proceed 
against persons not named as offenders but ap¬ 
pearing to be involved in the course of proceedings. 

S. 476 is so worded as to make it clear that the 
procedure therein provided is intended to deal 
primarily with offences, but with offenders 
also if they are known and available. 
S. 476 has no reference to jurisdiction. 
If then in respect of one of the offences 
enumerated in S. 195 (1) (b) committed in or in 
relation to any proceeding in any Court that 
Court or some Court to which that Courtis sub¬ 
ordinate has proceeded under S. 476 and filed a 
complaint, the bar under S. 195 is removed. The 
Magistrate before whom the complaint is lodged 
takes cognizance of the offence under S. 190 (1) 
and thereafter proceeds to inquire into the com¬ 
plaint and to deal with it according to law, using 
for this purpose all the powers vested in him by 
the Code of Criminal Procedure. If an offender 
is named in the complaint the Magistrate will 
proceed against him. If on inquiring into the 
complaint other persons appear to be involved 
therein by the evidence recorded by the Magist¬ 
rate he is entitled to proceed against those others 
tinder the powers conferred upon him by S. 190 
(1) (a) and S. 195 (1) (6) cannot possibly bar him 
from doing so. ( Lobo , J C. and O'Sullivan, J,) 
Fateh Mahomf.d v. Emperor. I L.R. (1940) 
Kar. 287=189 I.C. 586=41 Cr.L J. 750=13 R.S. 
33=A.I.R. 1940 Sind 97. 


Preliminary inquiry. 

:-S. 476— Preliminary enquiry and notice to 

accused—If condition precedent to complaint. 

The wording of S. 476, Cr. P. Code, does not 
make it incumbent on the Court to hold any pre¬ 
liminary inquiry or to give accused notice, and if 
an inquiry is held, its nature, method and extent 
are entirely within the discretion of the Court. 
(Rowland, J.) Nand Kumar Sinha v. Emperor. 
172 I.C. 237=39 Cr.L J. 103=10 R.P. 316=1937 
P.W.N. 119=A.I.R. 1937 Pat. 534. 

-S. 476 —Preliminary enquiry—Prosecution 

for fabrication of written evidence Party, if can 
.be directed to produce documents in his posses- 


Where an application under S. 4/6, Cr.P. Code is 
made to the Court for prosecuting a party for 
fabricating written evidence, the Court can direct 
a preliminary enquiry and order the party to pro¬ 
duce documents in his possession for the purpose 
of considering whether or not the prosecution 
should be launched. (Ameer AH, JO Gopaldas 
t Jnanendra. 180 I.C. 586=11 R.C. 702=40 
Cr.L J. 450=A.I.R. 1938 Cal 677. 

--S. 476— Prelimitiary enquiry—Notice to ac¬ 
cused—If necessary. 

A Court making a preliminary enquiry under 
S. 476, Cr. P. Code, need not issue notice to the 
.accused. ( Skemp , /.) Nazad Mohammed v. 
JIarnam Singh. I.L.R. (1938) Lah. 188=178 


1 I.C. 795=11 R.L 502=40 Cr.L.J. 140=40 P.L. 
R. 959=A.I.R. 1938 Lah. 641. 

-S.476— Preliminary enquiry—When neces¬ 
sary—Right of accused to cross-examine witnesses 
newly produced. 

It is a fundamental principle of justice that no 
order to the prejudice of a person shall be made 
without his being heard, and, therefore, before an 
order directing the filing of a complaint against a 
person is made, that person must be heard and 
must be given full opportunity of showing cause 
against the making of such an order. When the 
order depends upon matters already on record, 
no preliminary inquiry is necessary; but when it 
depends upon evidence of other facts which are 
not to be found on the record, in fairness to the 
person accused a preliminary inquiry must be 
held and in that preliminary inquiry he must be 
made aware of the allegations which are made 
against him and of the materials upon which 
those allegations are based. If the order is to 
depend upon additional evidence, and when the 
additional evidence is procured as a result of an 
application by a private party, it is essential that, 
if justice is to be done, the evidence should be 
recorded in his presence and he should be given 
an opportunity of cross-examining the witnesses. 
(Dunkley, J.) M. Mahomed Kaka v. District 
Judge, bAssEiN. 1937 Rang L.R. 276=168 I.C. 
632=9 R.R. 359—38 Cr.L J. 615=A.I.R. 1937 
Rang. 62. 

-S. 476—Proceedings in Civil Court under 

—Jurisdiction—If civil or criminal. See C. P. 
Code, S. 115. (1940) 1 M.L.J. 719 (F.B.). 

Procedure. 

-S. 476 — Procedure — Complaint under 

.9.211, I.P. Code—Duty of Magistrate before 
making charge—Formalities to be followed. 

If a Magistrate is going to make a charge 
against a person of an offence under S. 211, Penal 
Code, the complaint which the Magistrate holds 
to be false must have been verified and dealt with 
by the Court according to law, t.e., when the com¬ 
plaint is made to the Magistrate he is bound to 
take cognizance of it under S. 200, Cr.P, Code, and 
to verify the complaint in the ordinary way The 
Cr. P. Code does not contemplate that when the 
Magistrate has received a formal complaint he 
need not follow the procedure set out in S- 200, 
Cr. P. Code, but can straightaway send it to the 
police under S. 156 (3), Cr. P. Code, and then 
upon issue of B summary make a complaint of a 
false charge. The word “may” under S. 190, Cr. 

P. Code, does not mean that magistrate may 
refuse to take cognizance of an offence upon a 
complaint duly made to him. (Davis, J.C.) 
Radhakrishin v. Emperor. I.L.R. (1939) Kar. 
648=180 I.C. 436=11 R.S. 178=40 Cr.L.J. 449 
=A.I.R. 1939 Sind 78. 

Prosecution under. 

-S. 476— Prosecution under — Propriety 

Absence of probability of conviction. 

Prosecution of a person should not be ordered 
under S. 476, Cr. P. Code, if there is no reason¬ 
able probability of his conviction. ( Bhtde, J.) 
Natha Mal v. Emperor. 41 P.L.R. 96. # , 

-S. 476— Prosecution under — Revision 

Interference. . . . 

Ordinarily the High Court is reluctant to inter 

fere with orders where the Courts below alter a 
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consideration of the entire material on the record 
have come to the conclusion that an offence has 
been committed, which it is desirable, in the 
interests of justice, to send for enquiry to a 
Magistrate. ( Jai Lal , /.) Nand Lal v. Emperor. 
172 I.C. 942=10 R.L 381=39 Cr.L.J. 237=39 
P.L.R. 812=A.I.R. 1937 Lah. 867. 

-S. 476— Prosecution under — When may be 

directed. 

To enable a Court to direct a prosecution of a 
person under S. 476, it is necessary that the 
desirability of prosecuting the offender should be 
present in the mind of the Court during the pro¬ 
ceeding in course of which the offence was com¬ 
mitted or brought to its notice. It is not intended 
that when the proceedings have terminated the 
attention of the Court should be drawn by some 
private person to the fact that in these proceed¬ 
ings there had been committed some offence in 
contempt of the Court’s authority or against 
public justice which deserved punishment. So 
also no prosecution ought to be directed unless 
there is a reasonable probability of conviction. 34 
Cal. 551 (F.B.) and 37 Cal. 250, Foil. ( Dunkley , 
/.) U Po Thein z;, Buta Khan. 166 I C. 489= 
9 R.R. 262=38 Cr.L.J. 226=1936 Cr. C. 963=A. 
I.R. 1936 Rang. 473. 

Prosecution under S. 193, I.P. Code. 

-S. 476— Prosecution under S. 193, /. P. 

Code — Consideration. 

Where an application under S. 476 read with 
S. 195 is made to the High Court for taking 
action against a person for having made contra¬ 
dictory statements in a case,the High Court should 
after making every allowance for forgetfulness 
and confusion, take action in a proper case. 
There must, however, be a reasonable or some¬ 
thing more than a reasonable probability of con¬ 
viction and the High Court should not ordinarily 
take action unless it has to deal with a really bad 
case. (Ameer Ali. J.) Gopaldas v. Jnanendra. 
180 I.C. 586=11 R.C. 702=40 Cr. L.J 450=A.I. 
R. 1938 Cal. 677. 

-S. 476— Prosecution under S. 193, /. P. 

Code—Replication filed by Party but rejected by 
Court—If can be made use of. 

A replication filed by a party under O. 6 , R. 5, 
C. P. Code, which is rejected by Court but placed 
on record, can legally be made use of for the 
purposes of prosecution under S. 193, I. P. Code. 
(Bhide, J .) Behari Lal Sud v. Emperor. 185 I. 
C. 588=41 Cr.L J 204=12 R.L. 313=41 P.L R. 
652=A.I.R. 1939 Lah. 529. 

——— S. 476— Perjury—Prosecution for — Advis¬ 
ability—Circumstances to be taken into account — 
Evidence of the scribe of a will in sessions case — 
Prosecution in respect of — Desirability. 

Where a scribe of a will denied in the course of 
his evidence in a sessions case, his having written 
the will and a complaint was filed against him for 
perjury, it was held by the appellate Court that 
though it was ordinarily in the interests of justice 
to bring the offender to book, it had to be seen 
whether it would ultimately promote the 
interests of justice to prosecute the scribe at that 
stage. As the final decision as to the will would 
rest with the Civil Court nothing should be done 
to anticipate or prejudice the result of the civil 
litigation that was sure to ensure quite soon. 
{Niyogi,J.) Rewashankar v. Emperor. 1851, 

CL D .—179 
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C. 400=12 RN. 167=41 Cr.L.J. 182=1939 N. 
L.J. 562=A.I R. 1940 Nag. 72. 

S. 476— Prosecution for having made false 
entry—Evidence necessary. 

Where an application under S. 476 read with 
S. 195 is made against a person for having fabri- 
cated evidence by making a false entry, before 
action can be taken against such person, there 
must be some satisfactory evidence that the 
entry was fabricated for the purpose of being 
used in the proceedings ; but actual user of docu¬ 
ments in the proceedings is not necessary. 
(Ameer Ali, J.) Gopaldas v. Jnanendra. 180 I. 
C 586=11 R.C. 702=40 Cr.L.J. 450 = A.I.R. 
1938 Cal. 677. 

-- S. 476— Offence under —S'. 193, l. P. Code — 

Desirability—Matter in dispute difficult to decide. 

In a case where it is very difficult to arrive at 
certainty or to reach any conclusion which can be 
rated more highly than the most likely conclusion 
on the balance of probabilities, it is seldom desir¬ 
able to launch criminal prosecution lightly against 
every witness who may be suspected of having 
departed from the truth in some particular. 
(Rowland, J.) Nawalal Jha v. Emperor. 159 
I.C. 817=8 R.P. 313=37 Cr.L.J. 193=1936 Cr. 
C. 254=A.I.R. 1936 Pat. 162. 

—-S. 476— Prosecution under S. 193, /. P. 

Code — Revisions—Scope of. 

In a case where a person is ordered to be prose¬ 
cuted under S. 193, I. P. Code, in respect of 
certain statements made by him as a witness in 
the course of a suit, the scope of revision is 
limited. Revision can only be granted, if there is 
some error of law, some irregularity, or some 
abuse of or failure to exercise jurisdiction. It 
is inadvisable for the High Court to interfere in 
revision when two Courts have concurred in 
holding that a prosecution is in the interests of 
public policy. Such a course is not even in the 
interests of the accused person as it deprives him 
of the only means of clearing his character, 
which would otherwise remain affected by the 
fact of the complaint having been made and 
endorsed, by the Court of appeal. (Bhide, J.) 
Behari Lal Sud v. Emperor. 185 I.C. 588=12 
R.L. 313=41 Cr.L.J. 204=41 P.L.R. 652=A.I.R. 
1939 Lah. 529. 


——-S. 476 —Prosecution under S. 193, /. P 
Code—Statement, if should be material in suit. 

Statements which form the subject matter of a 
charge under S. 193, I. P. Code, need not be 
material for the decision of the suit (Bhide, J .) 
Behari Lal Sud v. Emperor. 185 I.C. 588=12 R. 
L. 313=41 Cr.L.J. 204=41 P.L.R. 652=A.I.R. 
1939 Lah 529. 

S. 476 —Right to proceed under—District 


Judge acting as persona designata under Burma 
Rural Self-Government Act. 

The District Judge acting not as a Court but 
as persona designata under the Burma Rural 
Self-Government Act and the rules framed there¬ 
under, is not entitled to proceed under S. 476, Cr. 
P. Code, and is not entitled today a complaint in 
pursuance of an order passed in the proceedings 
purporting to have been taken under that section. 
( Mackney, /.) U Aune Myin v The District 
and Sessions Judge. Henzada. 188 I.C 795=41 
Cr.L.J. 687=13 R.R. 19=A.I.R. 1940 Rang. 148, 
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Scope. 

-S. 476— Scope—Defamatory statements in 

affidavit in course of judicial proceedings — Com¬ 
plaint of defamation—Sanction — Necessity. 

It cannot be said that where defamatory state¬ 
ments are made in an affidavit in the course of 
judicial proceedings a complaint of defamation 
cannot in any case be made without complaint of 
the Court. Where it is a matter of doubt whether 
the fact complained of constitutes one of the 
offences relating to the administration of justice 
as provided in S. 393, Penal Code, or one of its 
cognate sections, the complainant is not thereby 
debarred from placing his complaint under S. 500 
of the Code. The complaint of the Court not 
being necessary in such a case, the filing of the 
complaint under S. 500 does not amount to an 
evasion of law. (Davis, J.C. and Lobo, J.) Kalu- 
Mal Motiram v. Mulchand Kimatrai. 176 I.C. 
365=39 Cr L. J. 736=11 R.S. 17=A.I.R. 1938 
Sind 129. 

-S. 476—Scope—-If affected by S. 52, In¬ 
come-tax Act. See Income-tax Act, S. 52. 20 
N.L.J. 214. 

-S. 476—Scope—If to be read with S. 195 

(1) (c)— Complaint by Court—When necessary. 
See CR. P. Code, S. 195 (1) (e). 1937 A.W.R. 748 
=A.I.R. 1937 All. 714. 

Miscellaneous. 

-S. 476— Discretion — Stay—Suit dismissed 

on finding that receipts were forged — Appeal — 
Application by defendants for prosecution of 
plaintiff — Dismissal—Appeal by defendants — Ap¬ 
pellate Court sending back record for re-consi¬ 
deration on ground of pendency of appeal—Pro¬ 
priety. 

The plaintiff’s suit was dismissed by the Court 
on finding that the receipts filed by him were forg¬ 
ed. Plaintiff filed an appeal against this decree. 
Defendants in the meanwhile filed an application 
to the original Court for prosecution of plaintiff. 
The application was dismissed and an appeal was 
filed against the order. The appellate Court dis¬ 
missed the defendants’ appeal and sent back the 
record to original Court for re-consideration on 
ground that an appeal was already pending against 
the decree of the original Court. On revision, 
Held, that the order of the appellate Court was 
proper as the discretion of staying criminal pro¬ 
ceedings, during civil proceedings, in which same 
facts were at issue, lay with the original Court. 
(Aaarwala, 7.) Singheshwar Prasad v. Sakhi- 
CHAND. 167 I.C. 895=9 R P. 446=38 Cr.L J. 
476=3 B.R. 376=1936 P.W.N. 855=A.I.R. 1937 

Pat. 139. . 

__S. 476— Successive applications under— 

Competency. . 

A Magistrate who has passed an order refusing 

to start proceedings for perjury under S. 476 can 
take further action on a subsequent application 
moving him to the same effect. Ordinarily, how¬ 
ever, it would be undesirable to do so unless some 
fresh facts have emerged showing that the previ¬ 
ous order was clearly wrong. (Gruer, J.) Bhag- 
wandas v. Mathura. I.L.R. (1937) ^ag. 336-- 
164 I.C. 713 (2)=37 Cr.L.J. 977=9 R.N. 26 (1) 
=1936 Cr.C. 711=A.I.R. 1936 Nag. 156. 

_S. 476— Successor of Court—Power to 

C °Sifccessors in office of a Court are perfectly 
competent to deal with the proceeding under 


CR. P. CODE (1898), S. 476. 

S. 476 and order or not order a complaint under 
S. 195 as they think fit. (Dalip Singh and Blacker, 
77.) Behari Lal v. Abdul Qadir. AIR. 1940- 
Lah. 292. 

-S. 476 —Suit on pro note with endorsement 

of payment—Defendant alleging endorsement as 
forgery—Allegation not substantiated—Proceed¬ 
ings against defendant for perjury—Plaintiff dying 
and representatives not taking partin proceedings 
—If ground for dropping proceedings. 

Where in a suit on a promissory note the defen¬ 
dant filed a written statement that the note sued 
upon was barred by limitation, that the endorse¬ 
ment alleged to be in his handwriting was not 
made by him and he also alleged that it was a 
forgery, and did not substantiate the statement by 
his evidence in the witness box. 

Held, that nevertheless there was his statement 
on which a finding had to be recorded, and there¬ 
fore his having been kept out of the box would 
not absolve him from liability to prosecution for 
perjury, and the Court can proceed against him 
under S. 476, Cr. P. Code. The death of the 
plaintiff in a suit did not make any difference with 
regard to an application under S.476, Cr. P. Code* 
The Court once having been moved, it is then a 
question for the Court to decide and not for the 
parties themselves. The fact that the legal re¬ 
presentatives of the plaintiff do not desire to take 
part in the proceedings on an application under 
S. 476, does not make any difference. ( Beasley , 
C.J.) Venkatrama Reddi v. Srinivasa Reddi. 
162 I C. 285=8 R.M. 975=37 Cr.L.J. 557=1936 
M.W.N. 991=1936 M.Cr.C. 202=1936 Cr.C. 358 
=A.I.R. 1936 Mad. 350. 

-Ss. 476 and 195 (1) (b)— Complaint as to 

abetment of offences—Filing of—Jurisdiction of 
Court. 

In S. 376, Cr. P. Code, the words “any offence 
referred to in S. 195 (1) (b) n only mean an offence 
to which S. 195 (1) (b) has reference, and do not 
mean an offence specifically mentioned in S. 195 
(I) (b). S. 195(1) (b) read with Sub-S. (4) of 
that section is made to have reference to an abet¬ 
ment. The Court has, therefore, jurisdiction 
under S. 476 to lay a complaint in respect of 
abetment of an offence referred to in S. 195 (1) 
(b). (Roberts, C.J. and Brand, J.) Tan Ba 
Chf.ng v. Registrar, Original Side, High Court. 
1940 Rang.L R. 12=187 I.C. 754=12 R.R. 354= 

41 Cr.L.J. 515=A.I.R. 1940 Rang. 104. 

-Ss. 476 and 195 (1) (c)— Court, if can pro¬ 
ceed against person not a party to the proceedings 
before it. 

S. 476, Cr. P. Code, does not inhibit the classes 
of Courts mentioned therein from making a com¬ 
plaint in respect of any of the offences specified in 
S. 195 (1) (c) against -persons not parties to a 
proceeding before it, in which or in relation to 
which the offence was committed. (Stone, C.J . 
and Clarke, J.) Abdul Rahiman v. Mt. Pusia 
Bai. 181 I.C. 751=11 R.N. 484=40 Cr.L.J. 572 
= 1938 N.L.J. 348=A.I.R. 1939 Nag. 85. 

-Ss. 476 and 482— Failure of defendant tn 

civil suit to produce certain records—Refusal by 
Court to sanction a complaint under S. 476— Com¬ 
plaint under S. 482— Competency. . 

After refusal by Court to sanction a co®P ,al 2 r 
under S. 476, a complaint under S. 482. Cr- 
Code, was filed for failure by a defendant in a 
suit to produce certain documents. 
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Held, an offence under S. 175, I. P. Code, can¬ 
not be said to have been committed in the view or 
presence of the Court and the complaint was not 
competent. 13 Mad. 24, Ref. ( Lakshmana Rao, 
J.) Shankara Varma Rajah, In re. 187 I.C. 
470 = 12 R.M. 738 = 51 L.W. 230=1940 M.W.N. 
240 (1)=41 Cr.L.J. 465= (1940) 1 M.L.J. 272. 

—--Ss. 476 and 476-B — Appeal — Order of Dis¬ 

trict Magistrate making a complaint on appeal — 
Appeal to High Court, if lies. 

An appeal does not lie to the High Court, from 
an order of the District Magistrate directing a 
prosecution under S. 193 of the Penal Code, 
passed on an appeal from the order of the Sub- 
District Magistrate refusing to make a complaint. 
It was never the intention of the legislature to 
provide two first appeals. ( Courtney-Terrell , C% 

James and Manohar Lai, JJ.) Kesharinandan 
^.Emperor. 17 Pat. 9=172 I C. 899= 10 R.P. 
370 = 4 B.R. 186 = 39 Cr.L.J. 181 = 1937 P.W.N. 
978 = 18 Pat L.T. 917=A.I.R. l938Pat. 19 (F. 
B.). 

■“ Ss. 476 and 476-B— Complaint by Court — 
Omission to appeal against order making com¬ 
plaint Conviction on such com plaint confirmed on 
appeal—Revision-Objection to legality of com- 
p lain l—Main taxability. 

A person who has not appealed against an order 
resulting in a complaint under S. 476, Cr. P. Code, 
being filed against him is not entitled to question 
or challenge the legality of the complaint in revi¬ 
sion after he has been convicted and such convic¬ 
tion has been affirmed in appeal. ( Varma and 
Rowland, JJ.) Kunjo Chaudhary t/. Emperor. 
16 Pat. 650=19 Pat.L.T. 21 = 1938 P.W.N. 41 = 
173 I.C. 742=4 B.R. 332 = 39 Cr.L.J. 353=10 R. 
P. 443=A.I.R. 1938 Pat. 99. 

• Ss. 476 and 476-B— Complaint under — No 
appeal — Complaint, if can be challenged before 
Magistrate. 

c % cre j Court has made a complaint under 
§• • n ? a PP eal is preferred against it under 

S. 476-B, it is not open to the accused to chal¬ 
lenge the complaint itself before the Magistrate. 

( Parker, J .) Emperor v. U Kadoe. 164 IC 
769=37 Cr.L.J. 1008=9 R.R. 139=1936 Cr.C. 
771=A I.R. 1936 Rang. 369. 

■ an ^ 476-B —Refusal to make com¬ 

plaint Appeal Remand—Power of same Judge 
to make complaint. 

Where a Subordinate Judge had previously 
refused to make a complaint, it docs not follow 
that he is debarred from laying one suo motu if 
on a further consideration, he finds, whether 
such conclusion is reached on a further study of 
facts or on an elucidation by a higher tribunal in 
its order of remand, that there is really a case 
for making a complaint. ( Grille, Ag. C J.) 

yo I J I J ( £*'- e £ MPER0R I L R (1939) Nag. 338= 
180 I.C. 577=11 R.N. 373=40 Cr L J 388— 
1938 N.L.J. 285=A.I.R. 1938 Nag 487 

--Ss. 476, 476-B and 435 —Refusal to file 

complaint—Appeal—Direction to file complaint 
complaint and conviction—Validity of complaint 
tf could be questioned in revision against con¬ 
viction. 

Where in an appeal under S. 476-B from an 
order refusing to lay a complaint, the appellate 
Court directed the lower Court to lay the com¬ 
plaint and the complaint was made and the 
accused was convicted, he cannot in revision 
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a £f.* 9 . s * con viction be permitted to question 

validity of the complaint, inasmuch as he had 

failed to avail himself of the remedy open to him 

then and there 10 question its validity. ( Grille , 

Ag.C.J .) Vithoo v. Emperor. I.L R. (1939) 

Nag. 338=180 I.C. 577=11 R N. 373=40 Cr L 

Ji „ 388 = 1938 N L J- 285=A.I.R. 1938 Nag. 
487. 

— Ss. 476 and 478—Complaint under S. 476— 
Power of Court to review its complaint—Small 
£° urt J°dge making complaint under 
b. 4/6—Whether can subsequently order commit- 

*™- nt under S 478. See C*. P Code, Ss. 369 and 
4/6. 1936 A.L.J. 1199=A.I R. 1937 All. 76. 

Ss. 476 and 482 —Contempt of Court — 
Power of Court to proceed under S. 476. 

The provisions of S. 482 can only be employed 

c h ^ e o r n o° gnizance has a,rca dy been taken under 
S» 480. S. 482 is in no way independent of S. 480. 
Therefore in a case of contempt committed coram 
judice and punishable under S. 228. I. P. Code, it 
is optional with the Court to proceed either 
under S. 480 or S. 476 and the existence of S. 482 
does not operate so as to take away this option. 
{Blacker, J.) Emperor v. Ram Lal Anand. 189 
LC. 628=41 Cr.L.J 766=13 R.L. 106=42 P.L. 
R. 505=A.I.R ; 1940 Lah. 233. 

*— S. 476-A— Application for making com¬ 
plaint dismissed in default by lower Court — 
Jurisdiction of superior Court to make com¬ 
plaint. 

The word ‘rejection’ in S. 476-A. Cr. P. Code, 
includes rejection on the ground that the com¬ 
plainant did not appear to prosecute the applica¬ 
tion. Where, therefore, an application for 
making a complaint under S. 476 was dismissed in 
default by the lower Court, the superior Court 
has no jurisdiction to make a complaint. {Cold¬ 
stream, J.) Jahan Khan v. The King. 176 I 
C. 116=39 Cr.LJ. 698=11 R.L. 164=40 P.L R* 
136=A.I R. 1938 Lah. 429. ' * 

—- S. 476-A—Making of complaint—Power of 
Additional District Magistrate. See Cr. P. 
Code. Ss. 195 (3) and 476-A. I.L.R. (1938) 
Lah. 188. 

S. 476-A Power to make complaint — Suit 
transferred to District Judge to Sub-Judge retain¬ 
ing proceeding under S. 476 with himself—Power 
of Sub-Judge to make complaint. 

Where a Subordinate Judge is alleged to have 
abetted an offence under S. 193, Penal Code, in 
course of a suit and the District Judge as superior 
Court has transferred the suit to senior Subordi- 
na * e Judge but has retained the proceedings 
under S. 476 to himself, the effect of this order is 
to take away the power of senior Subordinate 
Judge^ to make complaint and hence the latter 
Court s order refusing to make complaint on the 
ground of lack of jurisdiction is right. {Dalip 
Singh and Blacker, JJ.) Behari Lal v. Abdul 
Qadir. A.I.R. 1940 Lah. 292. 

’—r-Ss. 476-A and 547—Offence under S. 193, 

I. P. Code, committed before Second Class 
Magistrate—Complaint by Additional District 
Magistrate—Jurisdiction—Irregularity, if cura- 

537. 165 S R C P 970. DE ' SS ’ 195 (1) <*>• 476 - A — 

~T~S. 476-B— Appeal—Delay i„ filing-Charge 
under o. 2 I 1 P /. P . Code , without gxzring oppor - 
/unity to show cause—Appeal beyond time—Delay 
— If to be excused. 
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A charge was made against a complainant under 
S. 211, Penal Code. The complainant was how¬ 
ever not given any opportunity of showing cause 
why the complaint should not be made against 
him. He knew nothing about the matter until he 
received summons from the Court to appear and 
.answer a charge upon a complaint made by the 
Magistrate. As soon as he did this he applied for 
-a copy of the order of the Magistrate and by that 
time his appeal to the High Court was out of 
time because more than 30 days had elapsed. 

Held, that the delay must be condoned. (Davis, 
,J C ) Radhakrishna v. Emperor I L.R. (1939) 
kar 648=180 I C. 436=11 R.S. 178=40 Cr.L.J. 
449=A.I.R. 1939 Sind 78. 

_S. 476 -B—Appeal—Order of Small Cause 

Court— Appeal to District Judge—If lies. See 

Cr. P- Code, Ss. 195 (3) and 476-B. A.I.R. 1937 
Rang. 526. 

-S. 476 -B—Appeal—Order of District 

Magistrate making complaint on appeal—Appeal 
if lies to High Court. See Cr. P. Code, Ss. 476 
and 476 -B— Appeal. 18 Pat.L.T. 917 (F.B.). 

— — S. 476-B — Appeal—Forum — Rejection of 
application under S. 476-A by civil judge. 

■ An appeal against the rejection of an applica¬ 
tion under S. 476-A by a civil judge lies to 
District Court and not to High Court, for though 
appeals from the civil judge at Mirzapur lie both 
to the District Court (All), and the High Court 
according to the valuation, yet by reason of 
S. 195 (3), proviso (a) it is the District Court 
that must be deemed to be the Court to which 
the Court of the civil Judge is subordinate. 
(Mulla J.) Narottam Das Agarwal v. Bhagwan 
Das 179 l.C. 673=11 R.A. 383=1938 A.L.J. 
1196=1939 ACrC. 1=1938 A.W.R. (H.C.) 
747=A.I.R. 1939 All. 79. 

_-S. 476-B — Appeal—Right of—Person who 

line not aPplied under S. 476. _ t 

From the language of S. 476-B it is quite clear 
that a person who has made no application for 
action being taken under S 476, has no right of 
appeal under that section. (Mulla, /.) Narottam 
Da<; Agarwal v. Bhagwan Das. 179 l.C. 673 — 
11 R A 383 = 1938 A.L.J. 1196=1939 A.Cr.C. 
iLl938 A.W.R. (H.C.) 747=A.I.R. 1939 All. 

79. 

_-S. 476-B— Appeal under preferred to Dis¬ 
trict Judge—Transfer by latter for hearing to 
Additional District Judge—Legality—Jurisdiction 
of Additional Judge to hear appeal and direct 
withdrawal of complaint made by lower Court— 
Bengal, Agra and Assam Civil Courts Act, S. 8. 

There is nothing in the Code of Criminal Pro¬ 
cedure or in the Civil Courts Act which negatives 
the power of the District Judge to assign to the 
Additional District Judge the nearing of an 
appeal under S. 476-B. Cr. P. Code, by general or 
special order in his distribution of business ; and 
when an appeal has in that manner been assigned 
and made over to the Additional District Judge, 
the latter exercises the same powers as the 
District Judge and has jurisdiction to hear the 
appeal and make an order directing the with¬ 
drawal of a complaint made by the lower Court. 

(James, J ) Bey as^ A RA1N p ^ N< j?T 
c IwrH 163 LC. 451=9 R.P. 11—37 Cr.L#.J. 

IS Pat L.T. 276=1936 P W.N. 223=1936 

Cr.C. 581 =A.I.R. 1936 Pat. 382. 
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-S. 476 B— Appeal under — Power of Court 

to remand case to lower Court with direction to 
lay complaint. 

An appellate Court hearing an appeal under 
S. 476-B, Cr. P. Code, has the power to remand 
the case from which the appeal was made and 
direct it to lay the complaint. ( Grille, Ag,CJ.) 
Vithoo v. Emperor. I.L.R (1939) Nag. 338= 
180 l.C. 577=11 R.N. 373=40 Cr.L.J. 388=1938 
N.L.J. 285=A.I.R. 1938 Nag. 487. 

-S. 476-B— Appeal under — Power of Court 

—Additional evidence>—Power to take—Power to 
remand for taking further evidence and fresh 
disposal. 

A Court hearing an appeal under S. 476-B of 
the Cr. P. Code, has power to examine a witness 
.and take evidence for a proper decision of the 
appeal, but has no power to set aside the order 
of the lower Court and remand it to that Court 
for further evidence being taken and the case 
being decided afresh. The section does not con¬ 
template a power of remand in the appellate 
Court for further inquiry and reconsideration by 
the Subordinate Court. ( Sulaiman, C.J, Ntama- 
tullah and Bennet, JJ.) Manni Lal v. Emperor. 

I. L.R. (1937) All. 517=168 l.C. 434=1937 
A.W.R. 290=9 R.A. 639=38 Cr.L J. 561=1937 
A.Cr.C. 94=1937 A L.R. 360=1937 A.L.J. 192= 
A.I.R 1937 All. 305 (F.B.). 

■S. 476-B— Civil Court refusing to make 
complaint—Appeal from—Procedure governing — 
C. P. Code, O. 41, R. 27 —Applicability. 

Although the appeal under S. 476-B itself is 
one which is allowed by the Code of Criminal 
Procedure, the appeal from an order of Civil 
Court refusing to make complaint under S. 476, 
Cr. P. Code, must be heard by an appellate Court 
exercising civil appellate jurisdiction. It follows, 
therefore, that the procedure governing an appeal 
of this description is one which is to be sought 
for within the four corners of the Code of Civil 
Procedure. Where, therefore, in an appeal under 
S. 476-B from the order of refusal of lower Civil 
Court to sanction prosecution on an application 
under S. 476, the appellate Court took further 
evidence and sanctioned prosecution. 

Held, that the appellate Court had power to 
take additional evidence under O. 41, R. 27, C. P. 
Code, to enable it to decide the case. ( Pollock , 

J. ) Bholanath Balbhadar Sahai v. Achheram 
Puran Kurmi 169 l.C. 816=10 R.N. 20= 

A I.R. 1937 Nag. 91. 

-S. 476-B— Complaint by single Judge of 

High Court—Interference by appellate Bench. 

The power to lay a complaint under S. 476, 

Cr. P. Code, is a discretionary power and an 
appellate Bench of the High Court would not 
interfere with the exercise of his discretion by a 
single judge of the Court unless it could be 
shown that the discretion had been exercised 
under some misapprehension or error which was 
plain on the face of the record. (Roberts, C.J. 
and Braund. J.) Tan Ba Cheng v. Regis’^iar, 
Original Side, High Court. 1940 Rang.L.R. 
12=187 l.C 754=12 R.R. 354=41 Cr.L.J. 515= 
A.I.R 1940 Rang. 104. 

-S. 476-B— Complaint by trying Magistrate 

suo motu under S. 476— Appeal. 

An appeal lies under S. 476-B to the Sessio 
Judge when a complaint is filed under b; * -/ 
the trying Magistrate suo motu * U ****• 
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followed. ( Agha Haidar , /.) Zodpa v. Emperor. 
164 I.C. 1057=37 Cr.L.J 1043=9 R L. 189=38 
P.L.R. 16=1936 Cr.C. 796=A.I.R. 1936 Lah. 
828 

-S. 476-B —Court of Subordinate Judge—If 

subordinate to District Judge—Hffect of amend¬ 
ment. 

The Court of the Sub-Judge is a Court from 
whose orders appeals ordinarily lie to two Courts, 
that the District Judge and the High Court. The 
appellate Court of inferior jurisdiction, namely 
the District Judge’s Court, is to be the Court to 
which the Court of Subordinate Judge must be 
deemed to be subordinate, within the meaning of 
S. 195, sub-S. (3). The appeal, therefore under 
S. 476-B lies to the District Judge. That was the 
position under the Code as it stood before 
the amendments made in 1923; and the amend¬ 
ments introduced in that year have not changed 
the law in this respect. 17 All 51; A.I.R. 1927 
Mad. 683, Cr. Appeal No. 331 of 1934 Appr. 
( Rowland , J .) Thakur Prasad v. Empf.ror. 
161 I.C. 20=37 Cr.L.J. 413=8 R.P. 432=17 Pat. 
L.T. 66=1936 Cr.C. 159=1936 P.W.N. 120= 

A. I.R. 1936 Pat. 122. 

--—S. 476-B —Munsif refusing to make com¬ 
plaint under S . 183, l.P. Code—Appeal to District 
Judge—If lies—Revisional powers of High Court. 

No appeal lies to the District Judge under 
S. 476-B, Cr.P. Code, against an order of a munsif 
refusing to make a complaint under S. 183, I. P. 
Code, on a report of a process-serving peon. The 
section gives an appeal against the refusal of a 
Subordinate Court to make a complaint under 
S. 476, Cr. P. Code, which gives a Court power to 
make a complaint only of an offence referred in 
S. 195 (1) (6) or (c), and the offence under S. 183, 

I. P. Code, is not referred to in that section. An 
order passed by the District Judge on such an 
appeal is, therefore, without jurisdiction, and 
although it is doubtful whether any appeal lies 
against his order to the High Court under S. 476- 

B, there is sufficient revisional jurisdiction to 
empower it to set aside that order in cases in 
which such interference is called for. ( Rowland, 

J. ) Bajrang Marwari v. Durga Prasad Sao. 
166 I.C. 870=9 R.P. 350 = 38 Cr.L.J. 292 (2)= 
1936 P.W.N. 747=3 B.R. 226=A.I.R. 1937 Pat. 
3i. 

-S. 476-B —Order on appeal directing prose¬ 
cution—If appealable — Revision. 

An appeal does not lie from an order for pro¬ 
secution made by a Sessions Judge under S.476 B, 
Cr. P. Code, on appeal from an order of the trial 
Magistrate refusing to prosecute under S. 476, 
Cr. P. Code. But an appeal may be treated as a 
revision by the High Court and dealt with as such. 

( Rowland , /.) Bachu Singh v. Tribeni Sah. 
5 B.R. 203=179 I C. 167=11 R.P. 328=40 Cr.L. 
J. 157=1938 P.W.N 904=A.I.R 1939 Pat. 178. 

-S. 476-B —Powers of appellate Court — 

Remand. 

Proceedings under S. 476-B, Cr. P. Code, are of 
a criminal character and not of a civil nature 
irrespective of whether the Court passing the 
order appealed from is a civil, criminal or Revenue 
Court. The Cr. P. Code provides for no remand 
in appeal under S. 476-B of the Code and the ap¬ 
pellate Court cannot make a remand to the trial 
Court, but the appellate Court may itself make an 
enquiry in a case where it comes to the conclusion 
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either that the trial Court has made no prelimi¬ 
nary enquiry at all or has made a defective 
enquiry. (Spargo, J.) Abdul Husspin v. Moha* 
med Ibrahim. 173 I.C. 810=10 R.R 371=A.I. 

R. 1937 Rang 526. 

— -S. 476-B— Proceeding before munsif — Dis¬ 

trict Judge on appeal directing prosecution — 
Revision—Maintainability — C. P. Code, S. 115. 
Where in a proceeding before a munsif under 

S. 476, Cr. P. Code, the munsif was of opinion 
that the facts did not disclose any ground for 
ordering a complaint to he made, hut on appeal 
the District Judge directed that a prosecution 
should be commenced, no revision lies to the 
High Court unless the case could be brought 
within S. 115, C- P. Code. The High Court will 
not, therefore, interfere if it is not shown that the 
District Judge acted in the exercise of his juris¬ 
diction illegally or with material irregularity. 
( Harries, J.) Sipahi Lal v. Suraj Sahai. 1936 
A.W.R. 1272=1937 A.L.J. 10=1937 A.L.R. 635 
= 170 I.C 125=10 R.A. 100. 

———S. 476-B—Revision—Procedure—Order by 
Civil Court—Nature of—Application in revision 
—If one under S. 439 or under S. 115, C. P. 
Code. See Cr. P. Code, S. 439. 40 Bom.L.R. 297 
(F.B.L 

-S. 476-B— Scope — Application under Ss. 193 

and 211, 1. P. Code — Magistrate declining to prose¬ 
cute—Remedy-Power of District Magistrate to 
direct prosecution. 

Once an order has been passed by the Magistrate 
declining to take action under Ss. 211 and 193, 
that order can be displaced only by the order of 
the Appellate Court under S. 476-B, Cr. P. Code. 
The District Magistrate has no power to direct 
the prosecution to be commenced. If the trying 
Magistrate in making the complaint allows him¬ 
self to be guided by the wishes of a superior 
executive officer acting in that capacity, he mani¬ 
festly acts improperly and contrary to law. ( Fazl 
Ali, J .) Kamdeni Pathak y. Emperor. 173 I.C. 
738=39 Cr.L.J. 358=10 R.P. 432=4 B.R. 327= 
A.I.R. 1938 Pat. 145. 

-S. 476-B— Scope — Powers of appellate 

Court under—Remand for holding preliminary 
enquiry — Legality. 

The powers of the appellate Court, mentioned 
in S. 476-B, Cr. P. Code, are not exhaustive, and 
the Court can therefore exercise all the powers 
contemplated by the Cr. P. Code, except those 
which are expressly excluded. It has the power 
to remand a case to the lower Court for holding a 
preliminary inquiry for finding out if there are 
sufficient materials to file a complaint under S- 
476. A complaint filed by the lower Court after 
an enquiry after remand is not illegal. ( Varma 
and Rowland, JJ.) Kunjo Chaudhary v. Em¬ 
pf.ror. 16 Pat. 650=19 Pat.L.T. 21=1938 P.W. 
N. 41 = 173 I.C. 742=4 B.R. 332=39 Cr.L.J. 353 
=10 R.P. 440=A.I.R. 1938 Pat. 99. 

-S. 476-B— Superior Court overlooking right 

of appeal under — Revision—Power of High 
Court. 

Where a superior Court has overlooked the 
alternative of an appeal before him under S. 476 B 
it would be quite within the powers of the High 
Court to revise the order of such Court on the 
ground that it bad refused to exercise jurisdiction 
which was vested in it by law, and High Court 
can then make complaint itself, or send it to the 
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Sessions Judge for disposal of the appeal. ( Dalip 
Singh and Blacker, JJ.) Behari Lal v. Abdur 
Qadir. A.I.R. 1940 Lah. 292. 

-—Ss. 476-B and 476— Appeal — Forum — Com - 
plaint by Special Judge acting under U. P. Encum¬ 
bered Estates Act. 

Where a Special Judge acting under the U. P. 
Encumbered Estates Act makes a complaint under 
S. 476, Cr. P. Code, the appeal against that order 
lies according to S. 476-B to District Judge and 
not to the High Court. The order is merely one 
under S. 476 and the forum of appeal has to be 
decided according to S. 476-B read with S. 195- 
The Judge was not passing any order under the 
Encumbered Estates Act in which case alone the 
appeal will lie to the High Court. ( Mulla , J.) 
Akbar Husain Khan v. Emperor. I.L.R. (1939) 
A. 975=185 I.C. 700=12 R A. 371=41 Cr.L.J. 
227=1939 A.W.R. (H.C.) 783=1939 A.L.J. 962 
=1939 A.Cr.C. 197=A.I.R. 1940 A. 7. 

-S. 480— Debt Conciliation Board — If a Court 

—Power to punish for contempt-—Punjab Relief 
of Indebtedness Act, S. 16. 

A Debt Conciliation Board is a Court and its 
proceedings are judicial proceedings by virtue of 
S. 16 of the Punjab Relief of Indebtedness Act. 
The Board would, therefore, be acting within 
jurisdiction in passing an order of fine for con¬ 
tempt under S. 228, I. P. Code, and in adopting the 
procedure laid down in S. 480, Cr. P. Code. 
(Skemp, /.) Budhu v. Emperor. 175 I.C. 797= 
11 R.L. 147=39 Cr.L.J. 658=40 P.L R. 218=A. 
I.R.1938 Lah. 366 

-S. 482— Proceedings under — Whether must 

be drawn up on day on which offence occurs. 

Proceedings under S. 482, Cr. P. Code, need not 
be drawn up on the day on which the offence 
occurs There is no provision in this section, as 
there is in S. 480, that the Court should take pro¬ 
ceedings the same day as that on which the offence 
is committed. ( Bennet , J.) Emperor v. Malkhan 
Singh. 165 I C. 698=9 R.A. 311=1936 A.W.R. 
879=1936 A.Cr.C. 171 = 38 Cr.L.J. 55=1936 Cr. 
C. 1003 = 1936 A.L.J. 1056 = A.I.R. 1936 All. 
762. 

.-S. 488. 

Adopted child. 

Amount of maintenance. 

Applicability. 

Arrears of maintenance. 

Cancellation under. 

“Child.” 

Compromise. 

Construction. 

Defence. 

Duty of Court. 

Ex parte order. 

Imprisonment. 

Jurisdiction. 

Living in adultery. 

“Living separately by mutual consent. 
Living with husband during pendency. 
Maintenance to children. 

“Means.” 1 

Mutual consent. 

Neglect to maintain. 

Power of Court. 

Refusing to live with husband. 

Refusal to maintain. 

“Residence” meaning. 

Re-union. 
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Right to maintenance. 

Scope. 

Sufficient cause. 

Unable to maintain itself. 

Wife. 

Miscellaneous. 

Adopted child. 

S. 488— Adopted child—Right to mainte¬ 
nance. 

The ordinary meaning of the expressions 
“legitimate child” or “illegitimate child” implies 
that the child is a natural child and not an adopt¬ 
ed child. An adopted child can not be described 
as either a “legitimate” or “illegitimate” child. 
An adopted child, therefore, is not entitled to 
maintenance under S. 488, Cr. P. Code. (Mack r- 
ney, J.) Ma E Mya v. LJ Ko Ko Gyi. 171 I.C. 
800=10 R.R. 192=39 Cr.L.J. 14=A.I.R. 1937 
Rang. 370. 

- S. 488— Adopted child — Order for mainte¬ 
nance — of — Legality. 

An adoptive father cannot be made liable 
under S 488, Cr. P. Code, to pay maintenance to 
his adopted child, as an adopted child does not 
fall within the phrase “his legitimate or illegiti¬ 
mate child” within the meaning of the section. 
(King, J.) Nanu Nair v. Karthiyayini Ammal. 
I.L.R. (1937) Mad. 775=1937 M.W.N. 464=45 
L.W. 431=168 I.C. 782=9 R.M. 648=38 Cr.L.J. 
602=A.I.R. 1937 Mad. 547=(1937) 1 M.L.J. 
618. 

Amount of maintenance. 

- S. 488— Amount of maintenance — Means of 

person from whom maintenance is sought—Duty 
of Magistrate to consider. 

The fact of mentioning Rs. 100 a month as the 
maximum amount of maintenance to be allowed 
shows that S. 488, Cr. P. Code, does not contem¬ 
plate a mere maintenance for food, clothing and 
lodging but the allowance is to be governed by 
other considerations. In awarding maintenance 
under S. 488, Cr. P. Code, Magistrates must 
award a reasonable amount taking into considera¬ 
tion the means of the person required to maintain 
the wife. Where the allowance is obviously 
grossly inadequate High Court will interfere. 
(1909) 1 U. B. R. Cr. 17, Diss. (Mackney, J.) 
Ma E Mya v. U Ko Ko Gyi. 171 I.C. 800= 
10 R.R. 192=39 Cr.L.J. 14=A.I.R. 1937 Rang. 
370. 

Applicability. 

- S. 488— Applicability — Dancing girl dedi¬ 
cated to temple—Right to marry—Claim to main¬ 
tenance against husband — Maintainability. 

There is no warrant for holding that a dancing 
girl once dedicated to a temple can never re¬ 
marry ; and hence there is no bar to award her 
maintenance under S. 488 against her husband. 
(King, J.) Ramanuja Mudaliar v. Naga- 
rathnammal. 1937 M.W.N. 735. 


Arrears of maintenance 
—S. 488(3 )—Arrears of maintenance—If can 
ealised from jagir income. 

he jagir income of a person agaist whom 
ntenance order had been passed by a Magis- 
e, when collected by the revenue authorities 
be taken in satisfaction of the arrears 
er the order. The provisions of the £ 
e, exempting certain property i roni att c 
' and sale, do not apply to the Criminal 
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Courts. (Tek Chand, J.) Natha Singh v. Mt. 
Bachin Kaur. 39 P.L.R. 100=169 I.C. 944= 
10 R.L. 65=A.I.R. 1937 Lah. 367. 

- S. 488—(3)— Power of Court to issue 

one warrant and impose cumulative sentence of 
imprisonment. 

The intention of the Legislature was to 
empower the Magistrate after execution of one 
warrant only to sentence a person who has 
defaulted in the payment of maintenance ordered 
under S. 488, to imprisonment for a period of one 
month in respect of each month's default. The 
section does not enjoin that there should be a 
separate warrant in respect of each term of 
imprisonment for one month. In other words, 
where arrears have been allowed to accumulate, 
the Court can issue one warrant and impose a 
cumulative sentence of imprisonment. {Thom, 
C.J., Allsop, Bajpai, Ganga Nath and Ismail, JJ.) 
Emperor v.|Beni. I.L.R. (1938) All. 750=1938 
O.W.N. 591=176 I.C. 397 = 1938 A.Cr.C. 47=39 
Cr.L.J. 720=10 R.A. 104=1938 A.L.R. 601= 
1938 A.L.J. 565=1938 A.W.R. (H.C.) 379=A.I. 

R. 1938 All. 386 (F.B.). 

Cancellation under. 

-— S. 488 (5)— Cancellation under—If retros¬ 
pective—Effect on arrears. 

An order under S. 488 (5), Cr. P. Code, cancell¬ 
ing the maintenance of a wife takes effect from 
the date of the order and has no retrospective 
operation. It cannot, therefore, affect the arrears 
due up to the date of the order. (Biswas, J.) 
Tari Bala v. Karat Ram. I.L.R. (1938) 1 Cal. 
509=173 I.C. 785=39 Cr.L.J. 357=66 C.L.J. 
571=10 R.C. 573=42 C.W.N. 64=A.I.R. 1938 
Cal. 144. 

“Child"* 

- S. 488— Child over age of majority — Right 

to maintenance. 

The word ‘child’ in S. 488, Cr. P. Code, merely 
expresses a relationship which may exist whether 
the child is under the age of majority or over the 
age of majority. A child which has reached 
majority may for some reason be unable to main¬ 
tain itself, in which case the parent will under 

S. 488 be liable to maintain it. ( Mackney , /.) 
Ma E Mia v. U Ko Ko Gyi. 171' I.C. 800=10 

R. R. 192=39 Cr.L.J. 14=A.I.R. 1937 Rang. 370. 

Compromise. 

--— S. 488 (1) and (3)— Maintenance order 

against husband—Subsequent compromise be¬ 
tween husband and wife—Effect of. 

After a maintenance order under S. 488 (1) had 
been passed the parties entered into a compro¬ 
mise and the husband, against whom the order 
had been passed, applied for setting aside the 
order. The compromise merely provided for the 
maintenance of the wife by the husband in a 
certain manner other than by paying her the 
monthly allowance ordered by the trial Court; it 
further provided that in case of failure the order 
of the trial Court should be enforced. 

Held, that the maintenance order passed under 

S. 488 (1) should remain in force but the exist¬ 
ence of the compromise, which could be proved 
at any time, was sufficient ground for any Magis¬ 
trate to refuse to enforce the order if moved to 
do so under S. 488 (3) or S. 490, Cr. P. Code. 

Held, further, that it was not until the woman 
sought to enforce the order that any necessity 
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for considering the compromise would arise. 
(Middleton, J.C.) Sultan Khan Gulshan 
Khan v. Mt. Khanam Jan. 168 I.C. 832=9 R. 
Pesh. 133=38 Cr.L.J. 614=A I.R. 1937 Pesh. 
45. 

—7 —— S. 488 — Compromise as to maintenance — 
Limits to the power of Court to pass or enforce 
it. 

An order for monthly maintenance alone based 
on an application of compromise is not illegal. 
Where, however, the compromise not merely 
relates to the amount of monthly maintenance but 
embodies other consideration or terms or condi¬ 
tions, then the order based on the compromise 
goes beyond the scope allowed to a Criminal 
Court, and a Criminal Court has no jurisdiction 
either to pass or enforce it. (Mosely, J.) Ma 
Khin Yi v. Edward Khin Maunc. 1940 Rang. 
LR. 151. 

Construction. 

— -—S. 488 (1)— Construction—Application for 
maintenance for zuife and child—Power of Court 
to award sum in excess of Rs 100 for both — 
Total sum awarded to both — If to be limited to 
Rs. 100. 

Where a wife makes an application for main¬ 
tenance for herself and her daughter, the Court 
has power to award maintenance exceeding 
Rs. 100 for both. To hold that when a woman 
makes an application for herself and for her 
child she can only be given Rs. 100 in all for the 
maintenance of both herself and her child is to 
construe S. 488 (1), Cr. P. Code, wrongly. The 
Court has power to award Rs. 100, to each of the 
applicants. (Leach, C.J. and Madhavan Nair, /.) 
Bulteel v. Bulteel. I.L.R. (1938) Mad. 729= 
177 I.C. 334=39 Cr.L.J. 865=11 R.M. 305=1938 
M.W.N. 424=47 L.W. 594=A.I.R. 1938 Mad. 
721=(1938) 1 M.L.J.821. 

- S. 488 (3) and (4) — Construction and scope 

—Duty of Magistrate—Dismissal of wife’s appli¬ 
cation on mere offer by husband to maintain her 
— Legality. 

It is wrong to dismiss an application under 
S. 488, Cr. P. Code, made by a wife, on the mere 
offer of the husband to maintain her without 
taking any evidence or giving any finding as to 
neglect or refusal to maintain the wife or as to 
the sufficiency or otherwise of the wife's reasons 
for refusing to live with her husband. The 
section contemplates a careful order made after 
a careful inquiry, and there must be a finding 
after an inquiry which is of a judicial nature. 
(Davis, J.C. and Tyabji, J.) Nooran v. Rasool 
Baksh. I.L.R. (1939) Kar. 383=181 I.C. 75= 
40 Cr.L.J. 496=11 R S. 204=A.I.R. 1939 Sind 
80. 

1 —S. 488 (9) — Construction—Jurisdiction 
under—Mere owning or hiring of dwelling house 
without residence—If confers jurisdiction — 

“Resides or . last resided ”— Meaning. 

The terms “resides” and “last resided” in 
S. 488 (9) f Cr. P. Code, mean both permanent as 
well as a temporary residence. But there is no 
warrant for holding that the mere hiring or pur¬ 
chase of a residential house at a place would 
confer jurisdiction on a magistrate of that place 
to entertain an application against the owner or 
hirer of the house under S. 488. Applicant and 
her husband were living together as husband and 
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wife at a place V. for about 12 or 13 years in a 
bouse hired by the husband who was working as 
a talati at that place. The husband had also hired 
a house at place N., which was also his native 
place, for storing his kit. In 1934 applicant left 
her husband, went to N. and resided in the 
husband’s hired house there and in 1935 she 
applied to the Magistrate at N. for an order for 
maintenance against her husband under S. 488, 
Cr. P. Code. 

Held, the husband last resided with his wife, 
the applicant at V. f within the meaning of S. 488 
(9), and not at N., and was also residing at V. at 
the time of the filing of the application and 
therefore the Magistrate at N. had no jurisdic¬ 
tion to entertain the application. (IVadia and 
Wassoodew, JJ.) Bai Ganga v. Amritlal Pur- 
shottam. 166 I.C. 574=9 R.B. 244=38 Cr.LJ. 
248=38 Bom.L.R. 1107=A.I.R. 1937 Bom. 35. 

-S. 488— Construction—Power of Magistrate 

under—Maximum of Rs. 100— If award able to 
each member of family of father or husband. 

The maximum amount which a Magistrate may 
award any individual husband or father to pay 
under S. 488, Cr. P. Code, is Rs. 100 per mensem, 
whether the application be made on behalf of 
wife and children or on behalf of wife alone or 
on behalf of a single child. It is not correct to 
interpret the section as meaning that Rs. 100 a 
month may be awarded to each member of a 
man's family. (Newsam, J.) Bulteel v. Empe¬ 
ror. 1937 M.W.N. 1127. 

Defence. 

-S. 488 —Order by Magistrate in favour of 

wife and child—Husband unpeaching validity of 
marriage—Proper remedy. 

A magistrate passed an order under S. 488, Cr. 
P. Code, in favour of a wife and child on being 
satisfied from the evidence that the parties who 
were born Indian Christians were Hindu converts 
at the time of the marriage and that the marriage 
was celebrated with appropriate Hindu rites. It 
was contended by the husband in revision that in 
law a marriage of this character could not be 
celebrated and could not be given legal effect to. 

Held , that the husband, if he wished to impeach 
the validity of his marriage, should bring a de¬ 
claratory suit in a Civil Court, and that the order 
of the Magistrate must be upheld. (Cunliffe and 
Henderson, JJ.) Edward Sailenpra Nath Das v. 
Snehalata Dassi. 41 C.W.N. 898. 

Duty of Court. 

-S. 488 —Duty of Court—Application by 

wife—Mere offer by husband to maintain wife — 
Dismissal of application — Propriety—Proper pro - 
cedure. 

Section 488 contemplates a careful order made 
after a careful inquiry and not an order made in 
a hasty and summary fashion though such order 
may appear on the face of it to satisfy law. It is 
wrong to dismiss an application by the wife under 
S. 488 on the mere offer of the husband to main¬ 
tain her without any evidence or giving any find¬ 
ing as to neglect or refusal to maintain the wife 
or as to the sufficiency or otherwise of the wife's 
reasons for refusing to live with her husband. 
“Finding” means a finding after an inquiry which 
is of a judicial nature. (Davis, J.C; and Tyabjx, 
J.) Mt. Nooran v. Rasool Bakhsh, I.I».R. 


CR. P. CODE (1898), S. 488. 

(1939) Kar. 383=181 I.C. 75=11 R.S. 204=40 
Cr.L.J. 496=A.I.R. 1939 Sind 80. 

—-—S. 488 — Duty of Court — Compromise- 
Joint request by both parties for order of main¬ 
tenance at fixed rate—Dismissal of case — Pro¬ 
priety. 

Where the parties to an application under 
S.488, Cr. P. Code, file a joint application, before 
the case is enquired into, praying the Court to 
pass an order awarding maintenance at a certain 
figure in pursuance of an agreement between 
them, it is the duty of the Court to pass order in 
accordance with that request. It has no power to 
dismiss the application on the ground that the 
case has been compromised. (King, J.) Rama 
Bai v. Bhoja Rao. 1937 M.W.N. 640. 

- -S. 488 — Duty of Magistrate under — Com¬ 
promise between husband and wife—Conditions 
agreed upon—Changes in future contemplated — 
Still order under S. 488 can be passed. 

The function of the Magistrate is restricted to 
passing an order as to the amount of maintenance, 
and his order should not embody restrictive con¬ 
ditions which would not be enforced in these 
summary criminal proceedings. It would be 
certainly undesirable if a Magistrate were to pass 
an order with regard to one part of the compro¬ 
mise incompatible with an order which the civil 
Court might pass with regard to the rest; but 
where the Magistrate restricts himself to the 
fixation of the amount of the maintenance, and 
where the order is to take effect immediately 
without further conditions, then it would not 
matter if changes are contemplated in the future. 
Case-law referred (Gruer, J.) P. E. Coelho v. 
Coelho. I.L.R. (1937) Nag. 230=166 I.C. 27= 

9 R.N. 116=38 Cr.L.J. 170=1936 Cr.C. 913= 
A.I.R. 1936 Nag. 228. 

Exparte order. 

—-—S. 488 (6) — Order against absent party at 
adjourned hearing—If ex parte order. 

The proceedings instituted under S. 488, Cr. P. 
Code, are of a quasi civil nature. Therefore, the 
word ex parte used in S. 488 (6) is used in the 
same sense as is used in Orders 9 and 17, C. P. 
Code. Therefore an order passed against an 
absent party at the adjourned hearing of a case 
is an ex parte order. (Ba U. J.) Maung Ba 
Tun v. Ma Kyway. 181 I C. 377=11 R.R 460 
(1)=40 Cr.L.J. 537=A.I.R. 1939 Rang. 151. 

Imprisonment. 

-S. 488 (3)— Order for imprisonment — Per¬ 
son sentenced already adjudged insolvent — Pro¬ 
tection order under S. 31 of the Provincial Insol¬ 
vency Act obtained—If avails as against the order 
of imprisonment of a Criminal Court. 

An order passed by a Magistrate under S. 488 
(3), Cr. P. Code, for the imprisonment of a per¬ 
son who fails to pay a maintenance allowance, is 
a sentence of imprisonment. An order for the 
protection already obtained by such a person 
under S. 31 of the Provincial Insolvency Act pro¬ 
tecting him from ‘arrest or detention', cannot 
protect him from arrest in execution of a Criminal 
Court process or detention under a sentence of 
imprisonment passed by a Criminal Court. The 
‘arrest or detention’ must mean arrest or 
tion in pursuance of an order of a Civil Lourt 
passed in execution of a decree of such Cour£ 

A person who is sentenced to fine and in aeiauii 
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to imprisonment could not escape imprisonment 
under a protection order passed by the Insolvency 
Court. • (Allsop, J.) Shyama Charan v. Anguri 
Devi. I.L.R. 1938 All. 486=175 I.C. 235=39 
Cr.L.J. 553=1938 A.Cr.C. 19=10 R.A. 652= 
1938 A L.R. 391=1938 A.W.R. (H.C.) 157= 
1938 A.L.J. 225=A.I.R, 1938 All. 253. 

--S. 488 (3)—Imprisonment under—Protec¬ 
tion orders under insolvency Act—Effect of on 
liability to imprisonment. See Presidency 
Towns Insolvency Act, S. 25 (3). 42 Bom.L.R. 
742. 

Jurisdiction. 

-—S. 488— Jurisdiction—Application by wife 

against husband—Claim for amount exceeding 
Rs. 100 a month for herself and child—If unsus¬ 
tainable—Duty of Magistrate . 

The fact that an applicant, such as a wife, ap¬ 
plies for an order to direct her husband to pay an 
amount more than Rs. 100 a month as mainten¬ 
ance for herself and her child does not oust the 
jurisdiction of the Magistrate to entertain the 
application at all. He is bound to deal with the 
application on its merits, though he cannot make 
an order for payment of more than Rs. 100 a 
roonth. ( Newsom , J .) Bulteel v. Emperor. 

1937 M.W.N. 1127. 

8. 488 Jurisdiction— Claim by wife against 
husband for maintenance—Existence of decree of 
Civil Court awarding maintenance—If bars juris¬ 
diction of Magistrate. 

The mere existence of a decree of a Civil Court 
awarding maintenance to a wife against her hus¬ 
band does not oust the jurisdiction of a Magis- 

c^/!ob*!r- a P r °P er ca . se » to make an order under 
o. 488, Cr. P. Code, in favour of the wife on an 
application by her under the section although the 
existence of such a decree is relevant when the 
Magistrate is considering what form of order he 
should make. ( Beaumont , CJ. and Sen, J.) 
Taralakshmi Manuprasad, In-re. ll R B 175 

^i°T C i L Jio\r l78 /„9- 533=40 Bom L.R. 1103 
—A.I.R. 1938 Bom. 499, 

— S. 488 (8)— Jurisdiction of Magistrate — 
Opposite party employed within jurisdiction but 
not having permanent residence therein. 

The expression “where he resides or is or 
• er £- h . e last resided with his wife" in S. 488 (8) 

is sufficiently wide to confer jurisdiction upon a 
Presidency Magistrate in a case in which the 
opposite party works for gain within the juris- 
diction of his Court, although he may not have a 

? C r j 13 ) 116111 ! , res .^ ence within such jurisdiction. 
it v Moi Indubala Devi v. Satchid Prosad. 
I.L.R. (1939) 1 Cal. 345=181 I.C 898=11 RC 
87 *=i ° Cr L J 598=A I R. 1939 Cal 333 

o. 488 (2) Jurisdiction to make order for 

?rTe'e2‘g7bl wife 31 

For an order under S. 488 (2) the proper date 
to be considered is the date on which the appli¬ 
cation was made. If on the date on which appli- 
cation is made, relation of husband and wife 
exists, the Magistrate has jurisdiction to pass 
order under S. 488 (2) directing the husband to 
J ums du e on account of maintenance from 
•jj ,* e °‘ to 3 * application until the period of 
iddat has expired. There is nothing in the provi¬ 
sions of S. 488 which suggest that a husband can 
avoid payment of sums which a Magistrate 
might order to be paid under S. 488 (2) by divorc- 

Q,. D.—180 
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ing his wife in the middle of the proceedings. 
(Davis, J.C. and Weston, J.) Mahomed Nagman 
v. Zullekhan. I.L.R. 1939 Kar. 659=183 I.C. 
536=12 R.S. 58=40 Cr.L.J. 814=A.I.R. 1939 
Sind 179. 

S. 488 (8;— Jurisdiction — Test — Abandon¬ 
ment of wife. 

Cl. (8) of S. 488, Cr- P. Code, docs not say that 
proceedings shall he taken only in the district 
where the husband resides and not elsewhere. 
Where it is the case that the husband abandoned 
his wife at a place and subsequently took up per¬ 
manent residence elsewhere, proceedings under 
this section could be initiated at tlie former 
place. ( Hamilton, J .) Ali Husain v. Mst. 
Naimunnisa. 1939 O.A. 203 = 1939 A W.R. 
(C.C.) 50=1939 O.W.N. 190 (1)=1939 A.Cr.C. 
32. 

Living in adultery. 

-S. 488 (4)—‘ Living in adultery’—Meaning 

of—Child begotten when husband could not get 
access to wife—Inference from. 

The word ‘live’in the*phrase ‘living in adultery’ 
conveys the idea of continuance, and consequently 
the phrase refers to a course of guilty conduct 
and not to a single lapse from virtue. Where a 
child was begotten when the husband could not 
get access to the wife. 

Held, that the wife must have been guilty of 
adultery on more than one occasion and therefore 
she was not entitled to any maintenance under 
S. 488. (Da U. J.) Ma Thein v. Maung Mya 
Khin. 168 I.C. 825=9 R.R. 368=38 Cr.L.J. 646 
=A.I.R. 1937 Rang. 67. 

-S. 488 (5)—‘ Living in adultery ’— Meaning. 

The phrase living in adultery in S. 488 of the 
Cr. P. Code, means something quite different 
from living an unchaste life. The principle 
seems to be, that a husband is absolved from the 
obligation to maintain his wife when his wife has 
a de facto protector with whom she lives and by 
whom she is being maintained as if she were his 
wife. (Neiosam, J.) Lakshmi Ambalam v. 
Andiammal. 172 I C 811 = 10 R.M 497=39 Cr. 
L.J. 228 = 1937 M.W.N. 1131=46 L.W. 766=A. 
I.R. 1938 Mad. 66=(1937) 2 M.L.J. 885. 

-S. 488 (5)—“ Living in adultery"—Meaning 

°f- 

The words “living in adultery" denote a con¬ 
tinuous course of conduct as distinguished from 
isolated acts of immorality and mean that the 
woman must be living in a slate of quasi perma¬ 
nent union with the man with whom she is com¬ 
mitting adultery ; one or two lapses from virtue 

W< m • acts adulter >’ would be quite in¬ 
sufficient to show that the woman was living in 
adultery. Words used are “living in adultery" 
and not “committed adultery." (Dunkley, J.) 
Ma Mya Khin v. Godenho. 165 I.C. 205=37 
Cr.L.J. H15=9 R.R. 191=1936 Cr.C. 864=A.L 
R. 1936 Rang. 446. 

77 488 (4) and (5)—“ Living in adultery "— 

Meaning of. 

The words “living in adultery" are merely 
indicative of the principle that occasional lapses 
from virtue are not sufficient reason for refusing - 
maintenance to a wife. Living in adultery need 
not be in the house of the adulteror or paramour 
° iu woman ' The question to be considered is 
whether there has been continued adulterous 
conduct on the part of the wife shortly before or 
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shortly after the application is made for main¬ 
tenance. Continued adulterous conduct is what 
is meant by “living in adultery.” (Pandrang Row, 
J.) Kista Pillat v. Amirthammal. I.L.R. 
(1938) Mad. 1100=177 I.C. 736=39 Cr.L.J. 951 
=48 L.W. 273=1938 M.W.N. 829=11 R.M. 382 
=A.I.R. 1938 Mad. 833 = (1938) 2 M L.J. 407. 

“Living separately by mutual consent.” 

•-S. 488 (4)— “ Living separately by mutual 

consent ”— Meaning. 

In a case under S. 488 after some evidence had 
been recorded the parties entered into a compro¬ 
mise and the Magistrate made an order embody¬ 
ing the essential terms of the compromise. The 
compromise provided that the husband would 
pay certain amount as maintenance to his wife 
provided she lived in the house which the hus¬ 
band allotted to her separate from his second 
wife. In case of maltreatment or cruelty to her 
she was entitled to live separate from her hus¬ 
band wherever she liked and receive the amount 
fixed as maintenance. The husband refused to 
provide a house for her. 

Held, that the condition, in the order that the 
husband would provide a house for his wife 
where she would live separately from his second 
wife, did not amount to the husband and wife 
“living separately by mutual consent.” It was 
open to the husband to live either with her or 
his second wife. No question of living separately 
by mutual consent was involved in the condition 
embodied in the compromise. {Abdul Rashid, J .) 
Bhagwan Singh v. Mt. Gurcharan Kaur. 183 
IC 464=12 R.L. 117=41 P.L.R. 527=40 Cr.L. 
j 794=A.I.R. 1939 Lah. 209. 

-*S. 488 (4)— Mutual agreement to live apart 

—Evidence of—Agreement to pay half the salary 

to wife as maintenance. 

An agreement by the husband to pay half of 
his salary every month to his wife as mainten¬ 
ance is not by itself evidence of a mutual agree¬ 
ment to live apart. ( Biswas, J.) R. B. W. 
Teasdale v. F Teasdale. 177 I.C. 939=39 Cr.L/. 
J 969=66 C.L.J. 567=11 R.C. 298=A.I.R. 1938 

Cal. 623. 

Living with husband during pendency. 

-S. 488— Application by wife—Wife induced 

to live with husband by subterfuge during its 
pendency-r-Liability to rejection. ■ 

The fact that the husband has succeeded by 
means of a subterfuge in inducing his wife to 
live with him for a short period during the pen¬ 
dency of her application filed against him under 
S. 488, Cr. P. Code, is no ground for its rejection 
when the husband has neglected his wife for a 
number of years. (Abdul Rashid, J.) Ghulam 
Mohammad v. Mst. Allah Rakhi. 185 LC. 69 
=12 R.L. 273 C1) =41 Cr.L.J. 107=41 P.L.R. 
605=A.I.R. 1939 Lah. 533. 

Maintenance of children. 

-S. 488— Joint order in favour of woman 

end child—Reasons depriving woman of her right , 

if affect child. ...... j • 

Where a maintenance order is jointly passed in 
favour of a child and his mother, consideration 
which would deprive the mother of her right to 
maintenance would not prevent the child from 

asking and recovering it. J - C l 

J.) Chetibai v. Naroomal. 176 I.C. 863—11 K. 

S. 42=39 Cr. L.J. 847=A.I.R. 1938 Sind 151. 
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- -S. 488— Order for children — Mahomedan 

wife refusing to live with husband. 

A Mahomedan father is bound to maintain his 
minor children to the custody of whom the 
mother is entitled. The fact that the wife had 
separated from the husband and would not come 
and live with him is no ground for refusing to 
pass an order in favour of the children. ( Cold - 
stream. J.) Akhtari Begam v. Abdul Rashid, 

168 I.C. 896=38 Cr L.J. 672=9 R,L. 699=38 P. 
L.R. 1117=A.I.R. 1937 Lah. 236. 

“Means.” 

-S. 488 —“Means” — If includes capacity to 

earn money. 

The term “sufficient means” is not confined to 
pecuniary resources only; “means” includes a 
capacity to earn money and if a man can be 
shown to be capable of being able to earn money 
then he has the “means” to maintain his wife. 
{Tek Chand, J.) Ganga Devi v. Ram Sarup. 179 
I.C. 766=11 R.L. 624=41 P.L.R. 161=A.I.R. 
1939 Lah. 24. 

Mutual consent. 

-S. 488 (4)—‘ Mutual consent’ — Meaning 

of. 

‘Mutual consent* as used in S. 488 (4), Cr. P. 
Code, means a consent on the part of the husband 
and wife to live apart no matter what the circum¬ 
stances may be. Where a wife refuses to live 
with her husband on some specific ground, such 
as cruelty or the fact that he is keeping another 
woman, it cannot be said that the husband and 
wife are living apart by mutual consent, if the 
husband does not insist that the wife should live 
with him. ( Allsop , J ) Ram Saran Das v. 
Ram Piari. I.L R. (1937) All. 430=166 I.C. 894 
=38 Cr.L.J. 312=9 R.A. 458=1936 A.L.J. 1379 
=1936 A.W.R. 1268=1937 A.L.R. 102=1937 A. 
Cr.C. 136=A.I.R, 1937 All. 115. 

Neglect to maintain. 

-S. 488— Neglect to maintain—Child living 

with mother—Father not contributing towards 
its support — If can be ordered to pay main - 
tenance. 

Where after the dissolution of marriage, a 
minor child, bom during coverture, lives with 
the mother and the husband is admittedly the 
father of the child it is his duty to make an 
allowance for its maintenance unless he can show 
that there has been no negligence or refusal on 
his part to support and maintain the child. Where 
he has not been making any contribution towards 
the support of the child after it has left his pro¬ 
tection he is negligent and can be ordered to make 
an allowance for the maintenance of the child, 

(Ba U, /.) Ma Shwekyin v. Maung San Nyein. 

169 I.C. 428 = 10 RR. 5 (1) = 38 Cr.L.J. 782=A. 

I.R. 1937 Rang 205. . . 

-S. 488— Neglect or refusal to maintain— 
Husband ill-treating wife and causing her to 
leave him — Liability to pay maintenance— 
Reasonable cause for fearing ill-treatment again 
—If justifies refusal by wife to return to hus¬ 
band. . . _ _ 

In a claim by a wife for maintenance from a 

husband it is no defence for the latter to say mat 

he is prepared to take his wife back, ** Vj® P 
ved facts show that the wife has reasonable caiuse 

for fearing to return to the husband s home, 
a wife has been ill-treated and there >s ground 
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for believing that if she returns the illwtreatment 
will continue, then the wife is entitled to live 
apart from her husband and to refuse to return 
to him. The husband in such a case, being the 
guilty party, must maintain his wife. Causing a 
wife to leave the protection of her husband by 
ill-treatment is tantamount to driving the wife 
■deliberately from the home and the wife would 
be justified in refusing to return to the husband. 
( Harries , C.J.) Bhagirathi v. Lakshmi Devi. 
189 I.C. 105=6 B.R. 760=41 Cr L. J. 718=13 R. 
P. 71=1940 P.W.N. 713=21 P.L.T. 824=5 C.L 
T. 24=A.I.R. 1940 Pat. 242. 


—— S. 488 (1)—“ Neglect to maintain ”— Mean¬ 
ing of. 

A father who does not make a satisfactory 
arrangement for the maintenance of his minor 
■children, i.e., for the money to reach their guar¬ 
dian, and who does not show that any money 
actually reached the guardian must be deemed to 
have neglected to maintain them within the 
meaning of S. 488 (1), Cr. P. Code. The fact that 
on a former occasion a promise of p lyment was 
made is not sufficient for escaping liability. 
(King, /.) Ambirathu v. Lakshmi Amma. 
1937 M.W.N. 985 (2). 

Power of Court. 


——S. 488— Function of Magistrate under—If 
<1 Ctvtl Court—Limit to pozuers. 

. A Magistrate acting under S. 488, Cr. P. Code, 
.... _. _ ^ of inferior or limited juris¬ 

diction. He remains a Magistrate and has 
jurisdiction in all cases of desertion and neglect 
with power to order only that immediate bare 
necessities be provided ; he has no power to settle 
finally the rights of the parties, which can only be 
done by a competent Civil Court. (Newsam. J.) 
Bulteel v. Emperor. 1937 M.W.N. 1127. 

Refusing to live with husband. 


T“S. 488 (3) Proviso— Burmese Buddhist 
having two wives—One wife refusing to live 
<*long with other—Right to maintenance. 

Two wives of a Burme-e Buddhist can never 
live amicably in the same house. If therefore one 
of them living separately, refuses to come an i 
live with her husband along with the other wife, 
she is justified in doing so and is entitled to claim 
maintenance. (Ba U.J.) Maung Paik v. Ma 
Ohn Sint. 182 I.C. 671=12 R R. 24=40 Cr. L 
J. 702=A.I.R. 1939 Rang. 210. 


7 S. 488 (3)— u Just ground"’—Offer by hus- 
band to maintain wife—Refusal by latter—When 
justified — Husband marrying second wife—If 

ground for first wife’s refusal to live with hus¬ 
band. 

A wife is not bound to return to her husband 
and live with him if really she has a reasonable 
apprehension of physical ill-treatment. Although 
the fact that the husband has married a second 
wife is not a just ground for the first wife’s re¬ 
fusal to live with him, that is factor to be taken 
into account in considering whether the husband’s 
offer to maintain the first wife is a really bona 
fide or not. (Pandrang Row, J.) Sundarammal 
v. Palaniandi Mudali. 188 I.C. 32=12 R M 
809=41 Cr.L.J. 532=51 L.W. 204=1939 M.W 
N 1255=A.I.R. 1940 Mad. 292=(1940) 1 M.L 
J. 171. 


CR. P. CODE (1898), S. 488, 

S. 488— Offer by husbatid to maintain — Re¬ 
fusal by wife on ground of husband having mis¬ 
tress—If justified. 

. S. 488, Cr. P. Code, has nothing to do with con¬ 
jugal rights and a wife cannot exact a promise of 
sexual fidelity before she returns to live with her 

refuse his offer to take her to live 
with him on the ground of his not giving up a 
mistress. ( King J.) Amaldoss v. Mrs. Kamala 
Amaldoss, 171 I.C. 914 = 1937 M W N. 1197= 
10 R.M. 413=46 L.W. 324=A.I.R. 1937 Mad. 
794=(1937) 2 M L.J. 488. 

--S. 488 —Offer to maintain — Refusal-Effect 

—Claim by Mahomedan wife for herself and 
minor children —Bona fide offer by husband to 
maintain in his own house— U/treasonable refusal 
Dismissal of claim — Propriety—Duty to award 
maintenance to children. 

A Mahomedan wife applied for maintenance 
under S. 488. Cr. P. Code, for herself and her 
children. The Magistrate found that the respon¬ 
dent made a bona fide offer to maintain them in 
his own house, which the wife unreasonably 
refused to accept. The Magistrate dismissed the 
application. 

Held, that the Magistrate should have awarded 
maintenance at least to the children who could 
not be taken to live with their father separately 
from their mother, the legal guardian. ( King J.) 
Mohideen Bi v Bashu Sahib. 1937 M.W.N. 
565=46 L.W. 318=10 R M. 409=171 I.C. 905= 
A.I.R. 1937 Mad. 809=(1937) 2 M.L J. 278. 

Refusal to maintain. 

-S. 488 —Refusal to maintain — Absence 

of demand—Neglect to maintain — Request to 
wife to return to husband’s house—If negatives 
neglect. 

There is no refusal to maintain when there has 
been no demand. A husband’s action in asking 
his v/ife to return to his house, does not acquit 
him of neglect to maintain her in cases where the 
wife may have genuine grounds for believing that 
she would be ill-treated, if she so returns. 

(Norman , I.C.S.) Shamsher Beg v Nazir 
Begam. 1939 A.M.L. J, 37. 

“Residence” meaning, 

-S. 488 (8)—“ Residence”—Meaning of—If 

permanent residence. 

Where there is something more than a flying 
visit, where a man leaves his house and resides 
for some time in the house of his parents in law 
with his wife, that is a sufficient residence within 
the meaning of sub s. (8) of S. 488; sub-s. (8) 
does not necessarily refer to permanent residence. 

It refers also to temporary residence. The word 
' residence” of course implies something more 
than a mere brief visit, a mere flying visit. It 
suggests a certain continuity, but if there be a 
continuity for such a period of time as to allow 
it fairly to be said that the husband did reside 
even for a matter of some weeks with his wife, it 
does not appear that the section should be so 
strictly construed as to deprive the woman, who 
often in these cases is helpless, of assistance from 
the Court which is most easily accessible to her. 

It is not, however, possible in such cases to fix 
any arbitrary period of time, say, for instance, 
two months at Agra, six weeks at Bombay, one 

• . . * a minimum to constitute 

residence for the purposes of S. 488. Each case 
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will have to be dealt with on its merits. It could 
easily be said that a visit of a few days is not resi¬ 
dence within the meaning of S. 488, but it could 
not easily be said that a visit of a few weeks was 
not residence within meaning of S.488. Each 
case however must be dealt with on its merits, 
the distinction between a mere vi>it and residence 
being borne in mind. {Davis, J.C., and Lobo, J.) 
Gangabai v. Pamanmal. I.L.R. (1939) Kar. 196 
=11 R.S. 97=40 Cr L.J. 117=178 I.C. 527=A.I, 
R. 1938 Sind 223. 

Reunion. 

-S. 488 (5 )—Reunion does not automatically 

vacate order. 

Reunion does not automatically vacate the pre¬ 
vious order. The length of time during which 
reunion lasts is hardly relevant. The parties may 
contemplate a complete permanent reunion and 
yet quarrel and separate again after a short 
interval. ( Gruer , /.) P. E. Coelho v. Coelho. 
I.L.R. (1937) Nag. 230=166 I.C. 27=9 R.N. 116 
=38 Cr.L.J. 170=1936 Cr.C. 913=A.I.R. 1936 
Nag. 228. 

Right to maintenance. 

--—S. 488 —Right to maintenance under — 

Existence of valid marriage, necessity. 

Under S. 488 of the Cr. P. Code, only legally 
married women are entitled to maintenance. A 
woman is not entitled to maintenance merely 
because she has lived with a man as his wife for 
a long number of years and has also borne him a 
child. {Newsom. J.) Lakshmi Ambalam v. 
Andiammal. 172 I.C. 811=10 R.M. 497=39 
Cr.L.J. 228=1937 M.W.N. 1131=46 L.W. 766= 
A.I.R. 1938 Mad. 66=(1937) 2 M.L.J. 885. 

-S. 488 —Right to maintenance—Offer by 

husband to maintain wife. 

A husband lived away from his wife as he had 
frequent quarrels since their married life began. 
On such desertion by the husband, the wife filed 
a suit for judicial separation but it failed. There¬ 
upon the wife applied under S. 488 for main¬ 
tenance. The husband expressed his willingness 
to maintain his wife. There was an attempt on 
the part of the neighbours'to bring about a com¬ 
promise but it failed on account of the stubborn 
attitude of the husband. 

Held, that the belated offer of the husband to 
maintain his wife on condition of her staying with 
him was not a bona fide one, as it was made 
simply as a defence against the wife's application 
for the maintenance. Moreover, the failure of 
the wife’s suit for judicial separation did not 
alter the fact that he deserted her and failed to 
maintain her. Under the circumstances, the 
order for maintenance was proper. (Mackney 
and Sparqo, JJ.) De Cruz v De Cruz. 173 I.C. 
212=39 Cr.L.J. 287=10 R.R. 322=A.I.R. 1938 
Rang. 25. 

Scope. 

S. 488 (3), Proviso— Scope—Absence of 


CR. P. CODE (1898), S. 488.' ■' — ? 1 

Orders passed under S. 488. Hence where the 
wife is not living in adultery, nor does she refuse 
to live with her husband, she is not deprived of 
her right to maintenance under the order merely 
because she has not applied for maintenance 
within one year of the order of maintenance. 
{Davis, J.C. and Weston, J.) Jasodabai v. Tara- 
chand. I.L.R. (1939) Kar. 674=183 I.C. 336= 
12 R.S. 51=40 Cr.L.J. 776=A.I.R. 1939 Sind 
180. 

S. 488 (3) Proviso— Scope and effect of — 


Arrears of maintenance—Right to recover. 

Proviso to sub-S. (3), S. 488 means that a per¬ 
son in whose favour an order for maintenance 
has been made must, to enable her to recover 
arrears of maintenance, apply to the Court to re¬ 
cover such arrears within one year from the date 
the arrears became due. Such person cannot 
allow arrears to accumulate indefinitely and apply 
for the recovery of those arrears for the first 
time after several years. {Davis, J.C. and Lobo, 
J.) Chetibai v. Naroomal. 176 I.C 863=11 
R.S. 42=39 Cr.L.J. 847=A.I.R. 1938 Sind 
151. 

-S. 488— Scope—Award of maintenance — 

Jurisdiction of Magistrates in India—Maintenance 
Orders Enf orcement Act, 1921—Effect of. 

The jurisdiction of a Magistrate to award 
maintenance to a wife and children is that con¬ 
ferred on him by S. 488, Cr. P. Code, and his 
power is limited by that section. The main¬ 
tenance Orders Enforcement Act of 1921 confers 
no jurisdiction on Magistrates in India to award 
any sum they think fit as maintenance payable to 
wife and children who are in India but whose 
husbands and fathers are in England. The latter 
Act is merely an extension of the principle laid 
down in S. 488, Cr. P. Code, and was enacted to 
meet cases where the wife and children are in 
India and the husband in England and vice versa. 
{Newsam.J.) Bultef.l v. Emperor. 1937 M.W. 
N. 1127. 

-S. 488 (Z)—Scope—Offer to maintain — 


application for maintenance within one year of 
order—If deprives ivife of right of maintenance 
under order. 

It is a general principle of law that an order 
whose term is not fixed and whose currency is 
not made expressly dependent upon the continued 
existence of some circumstance or set of circum¬ 
stances remains in'force until it is cancelled, and, 
prima facie , this rule applies to maintenance 


Husband keeping another woman in his house as 
mistress—Refusal by wife to accept offer to take 
back and to return to husband—If justified—Duty 
of Magistrate. 

Where a husband, against whom an order under 
S. 488, Cr. P. Code, is claimed by the wife, is 
keeping in his own house another woman as his 
mistress, the wife is justified in refusing to accept 
his offer to take her to live with him, and to 
refuse to return to him. If he does not offer to 
expel the mistress from the house or to satisfy 
his wife that the mistress is no longer there the 
Magistrate is perfectly entitled to pass an order 
for maintenance. There is nothing in S 488 (3) 
which compels the Magistrate to arbitrate, or 
make suggestions to the parties or consider 
hypothetical situations and to put forward condi¬ 
tional proposals to the wife-applicant. (Ring. J.) 
Joseph Henry Robert v. Alice Kamalam 
Robert. 1937 M.W.N. 984. 


S 488 (4) and (5)— Relative scope. 

^ ^ a a _a . - a « # • . .. . ® A. 


Under sub-Cl. (5) the Magistrate is entitled to 
cancel the previous orders of maintenance ana 
render them of no effect for the future on a 
finding that the applicant in whose favour tne 
order had been made was “living in adulter^. 
Under sub-Cl. (4) the Magistrate is tnUUtdto 
refuse to enforce the maintenance order uu 
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finding that during the period in respect of which 
maintenance was sought to be recovered the 
applicant was “living in adultery". ( Davts, J.C. 
ondLobo.J.) Chetibai v. Naroomal. 176 I.C. 
863=11 R.S. 42=39 Cr.L.J. 847=A.I.R. 1938 
Sind 151. 

Sufficient cause. 

-S. 488 (3)— "Sufficient cause.*’ 

“Sufficient cause” should not be interpreted in 
a narrow sense as dealing with matters such as 
proof of disability to pay owing to sickness. 
Hence an order under S. 488 can be attacked on 
wider grounds other than above- A.I.R. 1932 
Rang. 94 and A.I.R. 1933 Rang. 138, Rel. on. 
(Gruer J.) P. E. Coelho v. Coelho. I.L R. 
(1937) Nag. 230=166 IC 27=9 R.N. 116=38 
Cr.L.J. 170=1936 Cr.C. 913=A.I.R. 1936 Nag. 
228. 

—-S. 488 (3)—“ Sufficient cause” — Adjudica¬ 

tion as insolvent. 

An order adjudicating as insolvent a person 
against whom an order for maintenance under 
S. 488, Cr. P. Code, has been passed, is not a com¬ 
plete bar to realisation of maintenance under 
that section. On presentation of an application 
for a distress warrant against such a person 
under S. 488 (3), it is the duty of the Magistrate 
to enquire whether in view of his income which 
up to the extent required for the maintenance of 
himself and his family has not vested in the 
Official Assignee, he has or has not failed, with- ! 
out sufficient cause, to comply with the order to 
pay maintenance. ( Bartley and Roxburgh. //.) 
Radharani Dassi v. Mati Lal Sen. 44 C.W.N. 
898=71 C.L.J. 507. 

-S. 488 (3)— Sufficient cause — Adjudication 

in insolvency—Effect of. 

The insolvency of a person who is ordered to 
pay maintenance to his wife and child under 
S. 488, Cr. P. Code, is prima facie evidence of 
inability to pay, but it cannot be treated as con¬ 
clusive evidence of there being sufficient cause 
for failure to comply with the order of main¬ 
tenance. ( Beaumont , CJ. and Divatia, /.) Em¬ 
peror v. Mahomed Hussain. 42 Bom.L.R. 742. 

-S. 488 (4)—‘ Sufficient reason ’— What 

amounts to. . | 

Where the husband left the wife in the house 
of her mother after assaulting her and lived 
apart from her for a long period during which 
he was never anxious that the wife should come 
away from her mother to live with him, and the 
husband’s offer to take his wife is not bona fide 
but is made simply with the object of escaping 
liability, there is ‘sufficient reason’ within the 
meaning of S.488 (4), Cr. P. Code, for the wife 
refusing to live with him. ( Biswas . /.) R. B. 
W. Teasdalev. F. Teasdale. 177 I.C. 939=39 
Cr.L.J. 969=11 R.C. 298=66 C.L.J. 567=A.I.R. 
1938 Cal. 623. 

“Unable to maintain itself”. 

-S. 488— “Unable to maintain herself* — 

Mahomedan girl between 15 and 16 years—Right 
to order. 

A Mahomedan girl who is of an age between 
15 and 16 is not a child able to maintain herself 
and therefore is entitled to maintenance under 
S. 488, Cr. P. Code. (Mackney, /.) S. A. Haldar 
v. Safura Bibi. 172 I.C. 879=10 R.R. 285 (1 )= 
39 Cr.L.J. 196=A.I.R. 1937 Rang. 518. 


“Wife". 

' ~S- Wife—Buddhist woman married 

by Mahomedan. 

A Buddhist woman married by a Mahomedan 
is a “wife’' for purposes of S. 488, although the 
marriage is not strictly valid according to Maho¬ 
medan Law-. It is in accordance with justice, 
equity and good conscience that she should be 
regarded so. Even in the eye of the Mahomedan 
Law she appears to be so regarded. ISpargo, J ) 
Maung Pahton v. Ma San. 182 I.C. 259=12 
R.R. 1=40 Cr.L.J- 653=A I R. 1939 Rang. 207. 

Miscellaneous. 


-S. 488 —Conditional order—Order f 0 r 

maintenance on conditions agreed to by parties _ 

Enforceability. 

There is no reason why the parties to a pro¬ 
ceeding under S. 488, Cr. P. Code, should not 
come to terms on conditions arranged by them¬ 
selves and that the Magistrate should then not 
pass an order for maintenance. If the husband 
agrees to pay maintenance on certain conditions 
and afterwards finds that those conditions are 
not satisfied that in itself might be a sufficient 
cause for non-payment on his part and the Magis¬ 
trate for that reason might refuse to enforce his 
original order. Where, therefore, an order for 
maintenance is passed by a Magistrate with the 
consent of a husband and wife on certain condi¬ 
tions, viz., that the wife should not go into service 
or cook for other people, the order is one which 
could be enforced by a Criminal Court. ( Allsop, 
J.) Ram Saran Das v. Ram Piari. ILR* 
(1937) All. 430=166 I.C. 894=38 Cr.L J 312= 
9 R A. 458=1936 A L.J. 1379=1937 A.L R. l 0 2 
= 1937 A.Cr.C. 136=1936 A. W R. 1268=A IR 
1937 All. 115. ' 

-S. 488 —Application for maintenance of 

child—Lump sum already paid — Application, if 
barred. * J 

The parties cannot contract themselves out of 
the statutory obligation to maintain children 
under the Cr. P. Code- The mere fact that 
S- 488, sub-s. (1), Cr. P. Code refers to monthly 
allowances and monthly rates of allowances mere¬ 
ly shows that the Court has taken the month as a 
convenient unit whereby to calculate allowances 
It does not show that independently of an order 
of the court, as where matter has been referred 
to arbitration, lump sums cannot be paid for the 
maintenance of a child, of course, the lump sum 
is not a complete answer to future applications by 
the guardian of the minor. If at any time she 
finds that she has nothing left of this sum she 
can apply to the Court for a fresh order for main¬ 
tenance and there will be no obstacle then to this 
fresh order in the fact that this lump sum had 
been paid on a previous occasion. 1 L.B.R. 189 
Rel. on. ( Spargo, J.) Maung Tin U v Ma 
Hla Kyi. 170 I C. 13=38 Cr.L.J. 913=10 RR 
79=A I.R. 1937 Rang. 246. ** 

- : S. 488 —Order embodying terms of com¬ 
promise passed by predecessor—Pozver of Magis¬ 
trate to refuse to enforce. 

A Magistrate cannot refuse to enforce an order 
under S. 488, Cr. P. Code, embodying the terms 
of a compromise passed by his own predecessor 
and in his own Court, whether or not the validity 
of such an order can be successfully challenged 
m revision. ( Bartley and Sen, JJ .) Latifannes Sa 
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Bibi v. Sk. Nanu. 189 I.C. 691=41 Cr.L.J. 789 
=44 C.W.N. 734=A.I.R. 1940 Cal. 398. 

;-S. 488 (8)— "Where he last resided with his 

wife ”— Interpretation. 

The words “where he last resided with his 
wife" in S. 488 (8), Cr. P. Code, must be constru¬ 
ed as connoting some sort of permanent intention 
to stay at a particular place and a mere casual 
visit to a place other than the one where a person 
has a fixed home will not be sufficient. Where, 
however, the parties have no home of any sort 
and are moving about from place to place, each 
place where they so live, would be their home 
for the time being. The sole test on the question 
of residence is—whether a party has animus 
manendi or an intention to stay for an indefinite 
period, at one place; and if he has such an inten¬ 
tion, then alone can be said to “reside” there. A. 
I.R. 1928Lah. 853, Overr. {Young, C.J. and Ram 
Lall, J .) Charan Das v. Surasti Bai. 42 P.L. 
R. 470. 

-Ss. 488 and 369 —Magistrate ordering 

maintenance by mistake — Cancellation—Legality 
—Proper procedure. 

A Magistrate in the first instance actually 
ordered husband to pay maintenance of Certain 
sum for his wife although she had not applied 
for such an order. Subsequently, when his atten¬ 
tion was drawn to his mistake he amended his 
own order without notice to wife and cancelled 
the order of maintenance for the wife whilst en¬ 
hancing that of the children. 

Held, that this was an illegality on the part of 
the Magistrate, and that having found his error, 
it was his duty to submit the proceedings to the 
learned Sessions Judge for submission to the 
High Court for rectification. ( Mackney , /.) Saw 
Gwan Shein v. Ma Kin Kin. A.I.R. 1940 Rang. 
222 . 

-Ss 488 and 489 —Order against appellant 

in favour of child—Subsequent gift by him of 
property to child — Order, if can be cancelled or 
modified. 

After an order of maintenance of a child in 
favour of the child’s mother, the appellant made 
a gift to the child of his half share in a house, the 
other half of which was held by the mother of 
the child. The house was being occupied by the 
mother and the child up to the execution of the 
gift. It was contended by the appellant that the 
order of maintenance should be cancelled, as the 
half share of the rent realized was equal to the 
amount of maintenance ordered. The appellent 
could not make much use of the part of the house 
gifted either by selling or renting it. 

Held, that the child's income from its half 
share of house was not certain. It was likely 
that the mother might sell the house and fritter 
away the proceeds or there might be difficulties in 
securing tenants. Hence the order of mainten¬ 
ance could not be cancelled but could be modified 
in view of the fact that the house had become the 
sole property of the mother and the daughter and 
the gift had caused a change in the child’s cir¬ 
cumstances ( SPargo , J.) Maung Din v. Ma 
Dwe 170 I.C. 285=38 Cr.L.J. 910=10 R R. 75 
=A.I.R. 1937 Rang. 239. 

-Ss. 488, 489— Order for maintenance — En¬ 
forcement—Duty of Court. 

Before the orders regarding fixation of main¬ 
tenance can be vacated, action must be taken 
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under S. 489. Where a person applied for arrears 
of maintenance awarded to him under S. 489, Cr. 
P. Code, and the Court, on the opposite party 
paying a portion of the amount and promising to 
allot some land to the petitioner in lieu of main¬ 
tenance, filed the petition without passing any 
order thereon: 

Held, that the petition was for arrears of main¬ 
tenance and not for future maintenance. The 
order granting maintenance was still in force and 
unpaid arrears should have been awarded by the 

Court. (Middleton, J.C.) Multan v. Faramosh. 
160 I.C. 802=37 Cr.L.J. 347 (1)=8 R. Pesh. 130 

(1) =1936 Cr.C. 119 (1)=A.I R. 1936 Pesh. 32 

( 2 ) . 

Ss. 488 (3) and 489 (2)— Scope—Duty of 
magistrate—Order of imprisonment under S. 488 
(3)— Subsequent order of adjudication in insol¬ 
vency and order of protection—Effect of—Magis¬ 
trate—If bound to release person from imprison¬ 
ment—Provincial Insolvency Act, S. 23. 

Under S.488 (3), Cr. P. Code it is the duty of 
the Magistrate in every case to find out whether 
the person ordered to pay maintenance has or has 
not failed without sufficient cause to comply with 
the order. Neither an order of adjudication in 
insolvency passed subsequently nor an order of 
protection passed in such insolvency can be 
regarded as conclusive on the point. The question 
is one of fact which the Magistrate has to decide 
for himself, that the order of protection or order 
of adjudication may be taken into account. 
Though an order under S. 488 (3), Cr. P. Code, 
for imprisionment of a person who fails to pay 
maintenance, is a sentence of imprisonment, a 
person sentenced under S. 488 (3), is not under 
“imprisonment in execution of the decree or order 
of any Court for the payment of money” in terms 
of S. 23 of the Provincial Insolvency Act; orders 
referred to in S. 489 (2), Cr. P. Code, which the 
Magistrate can cancel or vary are orders relating 
to the amount of maintenance payable. It is not 
possible for a magistrate who has passed a 
sentence of imprisonment under S. 488 (3), Cr. P. 
Code, to cancel the sentence merely because the 
Insolvency Court has passed an order of pro¬ 
tection. The sentence of imprisonment is a 
punishment inflicted for breach of the order and is 
covered by S. 23 of the Provincial Insolvency 
Act. ( Burn and Lakshmana Rao, JJ .) Muni- 
ksishnayya v. Akullamma. I.L.R. (1940) Mad. 
692=189 I.C. 692=41 Cr.L.J. 785=1940 M.W. 

N. 237=51 L.W. 718=A.J.R. 1940 Mad. 697= 
(1940) 1 M.L J. 868. 

- Ss. 488 and 490 —Order for maintenance 

of Children—Order ceasing to be enforceable in 
respect of eldest of them—If enforceable in res¬ 
pect of the rest. 

Where an order directing a father to pay for 
the maintenance of his children is made and sub¬ 
sequently if it is proved that the eldest of them 
who has come of age has become able to earn 
his livelihood the order ceases to be enforceable 
in respect of him. But, it cannot be said that it 
ceases to be enforceable in respect of the remain¬ 
ing children. ( Mackney, J.) Ma E Shi v. U San 
Kai. 179 I.C. 643=11 R.R. 336=40 Cr.L.J. 241 
=A.I.R. 1939 Rang 67. 

-Ss. 488 and 531 —Order for maintenance 

passed in wrong district—Liability to be set aside. 
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An order for maintenance under S. 488, Cr. P. 
Code passed by a Court in a wrong district is not 
liable to be set aside in view of the provisions of 
S. 531, Cr. P. Code, where it has not occasioned 
a failure of justice. ( Skemp J.) Balwant 
Singh v. Mt.Parbati. 38 P L.R. 963. 

--S. 489— Application under — Parties — Order 

for maintenance in favour of wife—Wife becom¬ 
ing lunatic—Application for reduction on ground 
of change of circumstances—Application laid 
against wife as represented by manager — Com¬ 
petency. 

Where a person in whose favour an order for : 
maintenance under S. 488, Cr. P. Code, has been 
made happens to be a minor or becomes a luna¬ 
tic, an application by the party ordered to pay 
maintenance, for reduction of maintenance under 
S. 489, on the ground of change of circumstances, 1 
may be made by that person against the minor or 
lunatic, as represented by his or her guardian or 
manager as the case may be. ( Broomfield and 
Wadia, 77.) Zinabhai Bhimbhai v. Bai M ani. i 

I. L.R. (1937) Bom. 674=171 I.C. 899=10 R.B. | 
246=39 Cr.L.J. 53=39 Bom L.R. 626=A.I R. 
1937 Bom. 454. 

-S. 489— Change in circumstances — What 

constitutes. 

Before the original order of maintenance 
against husband can be altered, it must be shown 
that there has been, if not a change in the circum¬ 
stances of the husband, then a change in the cir¬ 
cumstances of the wife. The mere fact that the 
wife is living in a different manner from the 
manner in which she lived at the time the order 
of maintenance was passed does not necessarily 
constitute a change in her circumstances. Hus¬ 
band’s keeping a mistress and getting children by 
her and contracting debts for litigation are not 
circumstances for reducing the allowance award¬ 
ed to his legal wife. ( Mackney. J ) Ma Mya 
Khin v. N. L Godenho. 173 I.C. 135=39 Cr.L. 

J. 274=10 R.R. 312=A I.R. 1938 Rang. 42. 

--—S. 489 (2)— Magistrate cancelling order for 

maintenance upon husband informing about decree 
against his wife for restitution of conjugal rights 
—Husband not informing Magistrate that appeal 
against such decree was pending—Decree set aside 
in appeal—Power of Magistrate to cancel order 
rescinding order for maintenance. 

The Magistrate cancelled his previous order 
for maintenance under S. 488, Cr. P. Code, passed 
in favour of the wife when the husband informed 
the Magistrate that he had obtained’ a decree for 
restitution of conjugal rights in his favour. The 
husband however did not then inform the Magis¬ 
trate that an appeal against such a decree was 
pending. The decree obtained by the husband 
was subsequently set aside in appeal whereupon 
the Magistrate cancelled his previous order res¬ 
cinding the order for maintenance and restored 
the original order for maintenance. It was con¬ 
tended that S. 369 of the Code applied to the case 
and the Magistrate had no jurisdiction to cancel 
his subsequent order rescinding the order of 
maintenance. 

Held, that in the face of express provisions 
of Ss. 488 and 489 applicable to such a case, S. 369 
was not applicable to the case. The Magistrate 
had power under S. 489 (2) to alter or vary his 
order and he could therefore cancel the order 
re scinding the order of maintenance. 
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Field, also, that any order obtained by fraud 
practised on the Court is a nullity and the Crimi¬ 
nal Courts have power to ignore orders passed 
either under a mistake or fraud. (D. N. Mitter, 
J.) Biiagubai Kanchodas v. Bai Arvinda. 173 
I.C. 915 = 10 R.C. 591=39 Cr.L.J. 381=A.I.R. 
1937 Cal. 334. 

-S. 489 (2)— Order in favour of wife — Can¬ 
cellation of, on subsequent decree for restitution 
of conjugal rights—Duty of Magistrate. 

■ Where subsequent to the order for mainten¬ 
ance in favour of wife the husband obtains the 
decree of the Civil Court for restitution of con¬ 
jugal rights, that decree has to be considered and 
if the wife persists without cause in refusing to 
live with the husband then the order for main¬ 
tenance is to be cancelled. Of course, the party 
who obtains a decree for restitution must comply 
with the conditions of the decree, and failure to 
comply with those conditions would justify the 
Magistrate in holding that the order for mainten¬ 
ance should not be cancelled. Another case 
where the Magistrate would be justified in not 
cancelling the order for maintenance is where 
the suit for restitution is brought, not with a 
view to take the wife back, but simply to evade 
the payment of the allowance awarded. (Mosely, 

7 ) Maung Po Kwf. v. Ma Pwa Sheik. 1939 
Rang.L.R. 741 = 183 I.C. 692=12 R.R. 100=40 
Cr.L.J. 827 (2)=A.I.R. 1939 Rang. 314. 

—-—S. 489 (2)— Order in fovour of wife and 
child—Subsequent decree for restitution of con¬ 
jugal rights — Effect on liability to maintain 
child. 

Where a wife and child have obtained order 
for maintenance in their favour, subsequent 
decree of Civil Court for restitution of conjugal 
rights in favour of husband does not affect his 
liability to maintain the child. 6 L.B.R 127, Rel. 
on. ( Mosely. J.) Maung Po Kwe v. Ma Paw 
Shf.in. 1939 Rang L.R. 741 = 183 I.C. 692=rl2 

R. R. 100=40 Cr.L.J. 827 (2;=A.I.R. 1939 Rang 
314. 

-S. 489 (2)—Scope—Imprisonment under 

S. 488 (2)—Subsequent order of adjudication in 

insolvency and protection order by Insolvency 
Court—Effect of on imprisonment. See Cr. P. 
Code, Ss. 488 (3) and 489 (2). 1940 M.W.N. 

237. 

-S. 490— Costs. 

S. 490 does not contain any provision such as 
that in sub-Cl. (7), S. 488. which would enable the 
Court to grant costs. {Mackney. J.) Ma E Shi 
v. U San Kat. 179 I C. 643=11 R.R 336=40 
Cr.L.J. 241=A.I.R. 1939 Rang. 67. 

-S. 491—Habeas corpus— Issue of writ — 

Powers of High Court. 

The High Court has no longer the power to 
issue the common law writ of habeas corpus in 
any of the cases covered by S. 491, Cr. P. Code. 
{Lord Thankerlon.) C. P. Mathen v District 
Magistrate, Trivandrum. 66 I.A. 222=1 L.R 
(1939) Kar. (P C ) 324=1 L.R. 1939 Mad. 744= 
41 Bom.L.R. 1119=40 Cr.L.J. 675 = 1939 A.L.J 
836=70 C.L.J. 270=182 I.C. 551=1939 M.W.N. 
744=50 L W. 48=1939 O.W.N. 602=1939 O L 
R. 433=1939 P.W N. 581=12 R P C. 4=20 P L 

T. 597=1939 A.Cr.C. 110=5 B.R. 841=1939 A. 
W.R. (P.C.) 141=43 C.W,N. 981=A.I.R. 1930 
P.C.213=(1939) 2 M.L.J. 406 (P.C.). 
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-S.491—“ Illegally or improperly detained” 

—Meaning of—Person lawfully convicted and im¬ 
prisoned by Court of competent jurisdiction. 

A person who has been convicted and imprison¬ 
ed lawfully by a Court, which has not misused its 
powers in any way and which has jurisdiction in 
the matter, cannot be said to be “illegally or im¬ 
properly detained" within the meaning of S. 491, 
Cr. P. Code. {Stone, C. J. and Niyogi. J.) Diwan 
Singh v. Emperor. I.L R. 1936 Nag. 99=167 
I C 465=9 R.N. 186=19 N.L.J. 84=38 Cr.L.J* 
390=1936 Cr.C. 663 = A.I.R. 1936 Nag. 132. 
_g 491— Order of arrest under Sind Encum¬ 
bered Estates Act—Interference by High Court. 

When a manager of an estate orders the arrest 
of a person in exercise of the jurisdiction confer¬ 
red upon him under S. 10, Sind Encumbered 
Estates Act, the High Court cannot interfere 
under S. 491, Cr. P. Code, with the order of the 
manager. {Davis, J. C. and Weston, J.) Sher- 
khan v. Emperor. 182 I.C. 963=12 R.S. 37=40 
Cr.L J. 710=A.I.R. 1939 Sind 155. 

_-S.491 and Extradition Act, S. 7 —Warrant 

by Political Agent—Powers of High Court under 
S. 491, with reference thereto. 

Where a warrant has been issued by a Political 
Agent under S. 7 of the Extradition Act, the 
powers conferred by S. 491 Cr. P. Code, on the 
High Court, do not authorise the High Court to 
enter as it were upon an enquiry into the con¬ 
duct of the Political Agent. AH that the High 
Court is concerned with while exercising its 
powers under S. 491, Cr. P. Code, is to see that 
the authority under which a person is being de¬ 
tained is on the face of it legal and valid. This 
is the limit beyond which the High Court cannot 
go in the exercise of its powers under S. 491, Cr. 
P Code. {Mulla.J.) Israr Husain v. Emperor. 

I. L.R. 1940 All. 23=185 I C. 302=12 R.A. 314= 
41 Cr.L.J. 152=1939 A.W.R. (H.C.) 737=1939 
A.Cr.C. 172=1939 A.L.J. 895=A.I.R. 1939 All. 
730. 

-Ss. 491 and 83— Power of High Court- 

Quashing proceedings taken in pursuance of a 
warrant issued without jurisdiction. 

Nasirabad is outside British India and there¬ 
fore a Nasirabad Magistrate has no jurisdiction 
to issue a warrant under S. 83 for the arrest of a 
person residing in British India. Such a warrant 
therefore cannot be executed by a Magistrate in 
British India and proceedings taken in pursuance 
of such warrant can be quashed by the High 
Court under S 491. (Rupchand Bilaram, Ag. J. 
C. and Lobo, A.J.C.) Tahilram v. Emperor. 32 
SLR. 134=173 I.C. 322=10 R.S. 203=39 Cr.L. 

J. 298=A.I.R. 1938 Sind 46. 

-S. 494— Applicability to proceedings under 

Ch. VIII—Proceedings under S. 107— Termina¬ 
tion — Procedure—Withdrawal by Crown, if can 
bring them to an end. 

S. 494, Cr. P. Code, has no application to pro¬ 
ceedings under Ch. VIII, Cr. P. Code, because 
such proceedings are not prosecutions. Proceed¬ 
ings under S. 107, after the Magistrate's prelimi- 
nary order could only be brought to en( jby the 
Magistrate passing an order under S. 119 if the 
necessary materials are before him. They cannot 
be brought to an end by the Crown withdrawing 
from the enquiry . {Dunkley, JA The 
Ba Khin. 1940 Rang L.R. 226=A.I.R. 1940 
Rang. 189. 
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——S. 494 —Consent of Court for Withdrawal- 
Recording of reasons—If essential. 

Reasons for giving permission to withdraw a 
case are, no doubt, desirable but are not essential. 
The Code makes no such requirement, and once 
the consent of the Court is given, it rests on the 
party applying to have this decision set aside to 
show that the consent was given in disregard of 
the judicial exercise of the discretion which the 
Magistrate had, to give his consent to the with¬ 
drawal. {Grille, J.) Dattatraya Govindrao 
Pakode v. Emperor. 10 R.N. 167—172 I.C. 130 
=39 Cr.L J. 65=A.I.R. 1938 Nag. 76. 

-S. 494 —Discretion of Court—Withdrawal 

of prosecution against one of accused—Ground of 
risk of misjoinder of charges — Permission, if 
proper. 

It would not be a proper exercise of discretion 
by a Court to permit the withdrawal of a case 
against one of the accused nn the ground that 
there might be a misjoinder of charges. If there 
is any risk of a misjoinder of charges by two 
accused being tried together, then their separate 
trials should be ordered; but it is wrong to acquit 
an accused against whom a prima facie 
case has been made out by the prosecution 
evidence merely because of this technical difficul¬ 
ty. {Roberts, C.J. and Dunkley.J.) Nga Po 
Htwe v. Emperor. 166 I.C. 419=9 R.R. 253—38 
Cr.L J. 183=1936 Cr.C. 964=A,I.R. 1936 Rang. 
474. 

——S. 494 (a )—Discretion of Court—With¬ 
drawal of case by Public Prosecutor against 
accused with object of calling him as witness 
Consent of Court—When to be given. 

There is nothing in S. 494 which prevents a 
Public Prosecutor, if he thinks it is in the 
interests of the administration of justice, from 
withdrawing the case as against one of the 
accused for the purpose of calling him as a 
witness against the others. It may well be in the 
interests of justice that the Public Prosecutor 
should so withdraw so that such evidence should 
be given to help to secure a conviction against 
the others. In the same way for the same reasons, 
it may well be that the Court ought to give its 
consent to such withdrawal. But in cases where 
S. 337 is available, it is better that the accused 

should be dealt with under that section. Even 

where S. 337 can be applied, it is not contrary to 
law to discharge the approver under S. 494 (a). 
The approver dealt with under S. 337 gives his 
testimony with a contingent charge hanging over 
his head. The evidence of an accomplice whether 
dealt with under S. 337 or discharged under 
S. 494 (a) or acquitted under S. 494 ( b ) is the 
evidence of an approver and as such open to 

suspicion. . . 

Per Mukerji, J— The Court can give its consent 
on the ground of public policy but in so doing it 
has to enquire into the reasons which prompt the 
withdrawal. If the Court finds that S. 337 with 
its statutory safeguards is open to be availed or, 
it will be a sound exercise of its discretion to 

withhold consent. . 

Per Panckridge. /—The discretion . under 

5.494 is a judicial discretion. Where it is open 
to the prosecution to obtain the fPP T °'' j- 
evidence by applying for the tender °* . . 

tional pardon under S. 337 (1), t ^ ie .M g h ^f orc 
must keep the provisions of that section, pc 
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him when he exercises his discretion. As a 
general rule the discretion will be wrongly exer¬ 
cised in such cases if the consent is given before 
the charge is framed. ( Derbyshire , C. J., Mukerji, 
Panckridge, M. C. Ghose and Bartley, JJ.) 
Harihar Sinha v. Emperor 163 I.C. 9 = 8 R.C. 
698 = 37 Cr.L.J. 758 = 40 C.W.N. 876 = 63 C.L J 
307= 1936 Cr.C 583 = A.I.R. 1936 Cal. 356(F.B). 

-S. 494— Discretion of Public Prosecutor — 

Withdrawal of prosecution. 

S. 494, Cr. P. Code, entrusts to the Public Pro¬ 
secutor discretion to withdraw from the prose¬ 
cution with the consent of the Court and his 
withdrawal puts an end to the case. The law 
gives him a real discretion in the matter and it is 
open to him to withdraw the case at any stage of 
the case even after it has commenced and before 
the return of the verdict of the jury. ( Venkata - 
ramatia Rao, J.) Emperor v. Labbai Kutti. 180 
I.C. 605=11 R.M. 732=40 Cr.L.J. 437=1938 M. 
W.N. 582=A.I.R. 1939 Mad. 190. 

--—S. 494— Grounds for withdrawal — Prosecu¬ 
tion launched by order of Civil Court—Opinion 
vf Prosecution authorities that cafe was weak 
and that trial would be expensive—If suffic ent 
grounds for withdrawal. 

Where a Civil Court after a full inquiry and 
trial on the merits has ordered a prosecution, and 
the accused has not appealed against the order 
for prosecution, it would be allowing an undesi¬ 
rable precedent if such a prosecution were to be 
cut short and withdrawn by the prosecuting 
authorities unless for very cogent reasons. The 
opinion of the Civil Court as to the expediency 
of the prosecution and the probability of a con¬ 
viction is entitled to respect. It is in the public 
interest that offenders should be brought to book 
in spite of the difficulties and expense necessarily 
involved in trials of offences. A prosecution so 
launched ought to be allowed to be withdrawn 
because the prosecuting authorities think that 
the case is a weak one or that the trial would be 
very costly to the Government. The Government 
has got to face and does face the spending of 
considerable sums of money in maintaining jus¬ 
tice. ( Gruer, J .) Satwarao z;. KanbaraoBha- 
gorao. I.L.R. (1939) Nag. 393=174 I.C 510= 
10 R N. 403=39 Cr.L.J. 458=1938 N.L.J. 12= 
A.I.R. 1938 Nag. 334. 

-S. 494— Reasons for withdrawal — Duty of 

Court to record. 

S. 494, Cr. P. Code, does not prescribe that 
reasons for the withdrawal of a prosecution 
should be given in writing by the Magistrate 
allowing withdrawal. But it is obviously desira¬ 
ble that reasons should be given to enable the 
High Court to judge whether the withdrawal has 
been rightly made. (Gruer, J.) Satwarao v. 
Kanbarao Bhagorao. I.L.R. (1939) Nag. 393= 
174 I. C. 510=10 R. N. 403=39 Cr. L. J. 458= 
1938 N.L.J. 12=A.I.R. 1938 Nag. 334. 

-S 494—Scope and applicability—Distinction 

between Ss. 337 and 494. See Cr. P. Code, Ss. 337 
and 494. 1938 A.W.R. (P.C.) 170=A.I.R. 1938 
P.C. 266 (P.C.). 

-S. 494— Withdrawal—Duty of Magistrate 

gnd Public Prosecutor, 

The fact that the District Magistrate has inst¬ 
ructed the Public Prosecutor to apply for with¬ 
drawal, is no reason for a Magistrate giving his 
donsent to such -withdrawal. The Magistrate* 

Q,. D .—181 
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♦ 

must not surrender his authority to the District 
Magistrate, but must act judicially and come to 
his own independent conclusion as to whether 
the withdrawal was to he allowed or not on the 
materials before him A public prosecutor 
showing his instructions by the District Magis¬ 
trate to apply for withdrawal, to the Magistrate 
concerned, acts with grave impropriety. (Dunk- 
ley,!.) Thf. King v. Ba Khin. 1940 Rang.L. 

R. 226=A I R. 1940 Rang 189. 

-S. 494— Withdrawal—Mature and effect of 

—Consideration for Court. 

' Per Mukerji, J, —A withdrawal under S. 494 
either under Cl. (a) or under Cl. (b) is a simple 
withdrawal—unconditioned and unconditional. 
The Conrt is concerned only with the question 
whether the ground for the proposed course is 
such as would justify it in giving its consent. If 
the Court finds that the object of withdrawing 
from the prosecution is to avail of the evidence 
of the particular accused and the circumstances 
of the case are such that it would further the 
ends of justice to have his evidence and that 

S. 337 is inapplicable, the Court will not be wrong 
in giving its consent. What the public prosecu¬ 
tor will or will not do thereafter, in a case in 
which the withdrawal has been under Cl. (a) 
with the effect of a discharge, is a matter which 
is no concern of the Court. ( Derbyshire, C.J., 
Mukerji , Panckridge, M. C. Ghose and Bartley, 
JJ.) Harihar Sinha v. Emperor. 163 I.C. 9=8 
R.C. 698=37 Cr.L.J. 758=40 C.W.N. 876=63 
C.L.J. 307=1936 Cr. C. 583=A.I.R. 1936 Cal 
356 (F.B.). 

-S. 494 (a) —Withdrawal under—Effect of. 

Where the case against an accused is with¬ 
drawn under S. 494 (a) he is discharged from 
those proceedings and cannot be put back into 
them. He may be tried again in other procee¬ 
dings on the same charge, but not in those pro¬ 
ceedings. ( Derbyshire , C.J., Mukerji, Panck¬ 
ridge, M C. Ghose and Bartley, JJ.,) Harihar 
Sinha v. Emperor. 163 I.C. 9=8 R.C. 698=37 
Cr.L.J. 758=40 C.W N. 876=63 C.L J. 307= 
1936 Cr.C. 583=A.I R. 1936 Cal. 356 (F.B.). 

-S. 495— Application for withdrawal of 

prosecution—Power of <,'ircle Inspector to pre¬ 
sent. 

It is clear from S. 495, Cr. P. Code, that an 
officer of the Police not below a certain rank 
which the Local Government is to prescribe, is 
entitled to conduct the prosecution, and is there¬ 
fore, by the same section, entitled to make an 
application for withdrawal of the prosecution. 
Where the lowest rank prescribed by the Local 
Government is that of the Sub-Inspector the 
appearance: of a Circie Inspector, who is above 
that rank, in the case under the instructions of 
the District Superintendent of Police to apply for 
withdrawal is sufficient to enable him to present 
the application. ( Grille , /.) Dattatraya Govind- 
rao Pakode v. Emperor. 10 R N. 167 = 172 I.C. 
130 = 39 Cr.L.J. 65 = A I R. 1938 Nag. 76. 

-S. 496 —Applicability to proceedings 

unfler S. 109 —Security proceedings—Bail bond 
— Forfeiture — Effect—Defect in form, if can 
affect liability. 

-»S. 496, Cr.P. Code, does not merely refer to 
an accused person but generally to 'any person 
other. tliaA -a person accused of a -non-bailabl© 
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offence who appears or is * brought before a 
Court’. S. 496 authorises- the Magistrate con¬ 
ducting an enquiry under S. 117, Or.P.Code to 
release the person concerned in the enquiry on 
bail with or without surety to ensure his attend¬ 
ance in Court. When such a bond is execut¬ 
ed, if the accused fails to appear, the bond is 
forfeited and the amount can be recovered from 
the surety. The fact that the form used was 
the one prescribed for purposes of Ss. 496 and 
299 could not affect the question, where the bond 
indicates clearly the nature of the proceedings 
and the Court in which the person proceeded 
against is to appear. ( Niyogi , J.) Emperor 
v. Karbalai Hussain. I.L.R. (1940) Nag. 
61=185 I.C. 318=12 R.N. 149=41 Cr.L.J. 
155=1939 N.L.J. 537=A.I.R. 1940 Nag. 75. 

-——Ss. 496 and 497— Scope — Charge of offen¬ 
ces under Ss. 147 and 32 4, I. P. Code—Grant of 
bail to accused—Subsequent discovery of offence 
under S. 326, I. P. Code—Cancellation of bail — 
Propriety—Application to High Court for Bail — 
Right to grant of bail. 

Accused was in the first instance challaned for 
offences under Ss. 147 and 324, I. P. Code, and 
was granted bail under S. 496, Cr. P. Code, as the 
offences were liable. Subsequently the case could 
not proceed as the wound caused to the complain¬ 
ant became septic, and it then appeared that the 
accused would have to be challenged for a non- 
bailable offence under S. 326, I. P. Code. On the 
application of the Sub-Public Prosecutor, the 
Magistrate cancelled the bail bond and remanded 
the accused to custody. Accused having applied 
to the High Court for bail. 

Held, that though originally the accused was 
entitled to bail under S. 496, Cr. P. Code, when it 
became apparent that an offence under S. 326, I. 
P. Code, was committed, S. 497, Cr. P. Code, 
came into operation and the Magistrate acted 
rightly in cancelling the bail as the accused was 
not entitled to bail. 

Held further, that under S. 497 (5) the High 
Court as a Court of Session had power to com¬ 
mit the accused to custody, and the magistrate 
having exercised powers which the law impliedly 
conferred on him the order cancelling bail ought 
to be confirmed and bail refused. (Davis, J.C.) 
Usman v. Emperor. 30 S.L.R. 131 = 165 I.C. 
923 = 9 R.S. 110 = 1936 Cr.C. 972 = A.I.R. 1936 
Sind 187. 

--S. 497 (5)— Action tinder — When justified. 

The granting of bail in a non-bailable offence is 
a concession allowed to an accused person and it 
presupposes that this privilege is not to be abused 
in any manner and that the accused person has 
not to come into contract with the prosecution 
witnesses or to exert any undue influence on 
them so as destroy the evidence or to minimise 
its effect against him. It is a sort of trust 
reposed in him by Court and if it is found that 
he has betrayed this trust in any manner or that 
he has misused the liberty thus granted to him by 
the Court, he disentitles himself to the privilege 
so granted and he can be re-arrested and put into 
(Custody under S. 497 (5), Cr. P. Code. This is 
more specially so, when he happens to occupy a 
dominating position in relation to the witnesses ( 
concerned and can injure or benefit them by his 

fiwn fiat, The object of S. 497 (5) is npt fiuni^ / 


CR. P. CODE (1898), S. 497. . 

tive, but it is equally true that the interests of 
the administration of justice demand that nobody 
should be allowed to impede the course of justice 
or hamper its administration in any manner. 
(Din Mahommad, J.) Emperor v. Jiwan Lal 
Gauba. 17 Lah. 779=164 I.C. 376 = 9 R.L. 110 
= 37 Cr.L.J. 937=1936 Cr.C. 765 = 39 P.L.R. 56 
= A.I.R. 1936 Lah. 730. 


-S. 497 (1)— Bail—Rights to—Charge not 

framed—If ground for grant of bail. 

S. 497, Cr.P. Code, refers to a person 
“accused ” of an offence and not “charged*' 
with an offence. The fact that no charge has 
been framed against a person is no ground for 
releasing him on bail. (Davis, J.C.) Usman 
v. Emperor. 166 I.C. 923=9 R.S. 110= 
30 S.L.R. 131=1936 Cr.C. 972=A.I.R. 1936 
Sind 187. 


-S. 497 (5)— Construction — Order cancel¬ 
ling bail and directing arrest on accused — 
Power to pass—Accused released on bail — Trans¬ 
fer of case to another Court—Power of latter 
Court to direct arrest of accused. 

Where a Magistrate or a Court releases an 
accused on bail, such order granting bail can 
be set aside by any other Magistrate or Court 
to whom the accused is sent for trial, if such 
Magistrate or Court thinks that there are pro¬ 
per and sufficient reasons for doing so. S. 497 
(5) cannot bo construed as meaning that tho 
power of cancellation of an order releasing the 
accused ou bail and passing of an order for 
arrest of such accused can bo exercised only by 
tho High Court or Court of session or tho Court 
which released the accused on bail. Every 
Judge or Magistrate trying a criminal case has 
inherent power to see that the trial is properly 
conducted and that the ends of justice are not 
defeated, and if facts are brought to its atten¬ 
tion which suggest that unless the person who 
is being tried is placed under arrest the ends 
of justice will be defeated, e.g., where the ac¬ 
cused on bail is found to be actually tampering 
with witnesses—-the Court has inherent power 
to direct his arrest, notwithstanding that an 
order for his release on bail had been passed by 
another Magistrate or Court who dealt with the 
case at a prior stage. ( Beaumont, C.J. and 

Sen, J.) Emperor v. Rautmal Kanumal. 
I.L.R. 1940 Bom. 38=41 Cr.L.J. 251=12 R. 
B. 312=41 Bom.L.R. 1232=186 I.C. 101= 
A.I.R. 1940 Bom. 40. 

S. 497— Scope—Offence under S. 409—• 


Complaint filed late—Warrant issued without 
preliminary inquiry—Refusal of bail — Propriety . 

On a complaint under S. 409, Penal Code, 
the Magistrate directed the issue of a warrant 
of arrest against the accused only on the sworn 
statement of the complainant. The complainant 
was not asked and did not state how he pro¬ 
posed to prove the allegations. The Magis¬ 
trate held no preliminary enquiry. There was 
considerable delay in filing the complaint. The 
Magistrate refused to grant bail to the accused 
on the ground that there were reasonable 
grounds for believing the accused to be guilty. 

Held, that the Magistrate ought to have held 
a preliminary enquiry before issuing a warrant 
of arrest. The accused should under sncn 
circumstances be granted baiL (Macknpg, J *) 4 
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Htye Yar 1*. Emperor. 172 I.C. 176=39 Cr. 
L.J. 91=10 R.R. 229=A.I.R. 1937 Rang. 
474. 

-S. 497 —Scope and effect of—Granting of 

bail—Factors to be taken note of. 

The change in S. 497, Cr. P. Code, cannot 
but be regarded as the result of a liberalising 
influence on the policy of the legislature and 
the discretion of Courts will be less fettered 
than before. A distinction is drawn between 
non-bailablo offences which are punishable with 
death or transportation for life and other non- 
bailable offences, and while in the former case 
the magistrate’s powers for granting bail are 
restricted, it is not so in the latter class of cases. 
Persons under 16 years and women and sick 
accused could be released under the powers 
given by the proviso. When granting or re¬ 
jecting an application for bail, the social posi¬ 
tion or status of an accused should never be 
taken into consideration. It is the duty of the 
Court to see that the Crown does not get a free 
hand and that the accused are not locked up or 
hampered in their defence simply on the ground 
that it is alleged or feared that they will tam¬ 
per with the evidence. ( Thomas, C. J.) 
Emperor v. Rani Abiiairaj Kunwar. 183 I. 
C. 713=12 R.O. 64=1939 A.Cr.C. 156=1939 
O. L. R. 648=1939 A. W. R. (C.C.) 144= 
40 Cr.L.J. 841=1939 O.A. 665=1939 O.W. 
N. 791=A.I.R. 1940 Oudh 8. 

-S. 498— Appeal to Privy Council—Grant 

of bail—Power of High Court. 

Once the High Court has passed orders in a 
criminal appeal, it becomes functus officio and 
has no seizin in the case. This seizin may be 
revived when the Judicial Committee has grant¬ 
ed leave to appeal. The power of the High 
Court to deal with an application for bail pend¬ 
ing the decision of the Privy Council appeal 
depends on whether they have been directed by 
the Privy Council to do so or not. If the 
Privy Council grants leavo to appeal and directs 
the appellant to apply for bail to the High 
Court, bail should ordinarily be granted by 
them. ( Blacker , J.) Faqir Singh v. Emperor. 

177 I.C. 1001=39 Cr.L.J. 982=40 P.L.R. 
695=11 R.L. 385=A.I.R. 1938 Lah. 697. 

-S. 498 —Commitment on serious charge — 

Grant of bail—Power of High Court. 

Where after an exhaustive enquiry the accus¬ 
ed has been committed by a competent Magis¬ 
trate on grave and serious charges relating to 
non-bailable offences, the High Court should 
not lightly enlarge him on bail. ( Blacker, 
J.) Mohi-ud-din Lal Badshah v. Emperor. 

178 I.C. 632 (2) =11 R.L. 482=40 Cr.L.J. 
127=40 P.L.R. 716=A.I.R. 1938 Lah. 762. 

-S. 498 —Granting of bail—Offence under 

S. 409, I. P. Code—General rule , if can be stated • 

S. 409, I. P. Code, may cover a breach of 
trust in respect of any amount from a rupee 
to a lac of rupees and therefore all cases com¬ 
ing under the section cannot bo treated as on 
the same footing for purposes of bail. (Nor¬ 
man, I.C.S .) SonAN Lal v. Emperor. 
1939 A.M.L.J. 35. 

-S. 498 —Granting of bail—Procedure — 

.Notioe to prosecution—Refusal of bail on report 
of prosecutor — Legality—Allegation as to tam¬ 
pering of evidence—Duty of prosecution. 


,CR. P. CODE (1898), S. 498. 

Before granting bail under 8 . 498, Cr. P. 
Code, the Sessions Judge, should, of course, 
give notice to the prosecution, though in special 
cases ad interim bail may be granted. But 
the prosecutor should appear at the hearing of 
the application and a Judge should not refuse 
bail merely on the written report of the prose¬ 
cutor. When the bail is opposed on the ground 
of a likelihood of witnesses being tampered, the 
prosecutor should produce some pmma facie 
evidonee in support of the allegation. (Nor¬ 
man, I.C.S.) Soiian Lal v. Emperor. 1939 
A.M.L.J. 35. 

-S. 498 —Petition for bail—High Court 

and Sessions Judge having concurrent jurisdic¬ 
tion—Sessions Judge, if should be moved first 
— Practice. 

Although the High Court and the Sessions 
Judge have concurrent jurisdiction, it is desira¬ 
ble that the ordinary practice should be that .a 
petition for bail should bo presented in the 
tirst place to the Court of the Sessions Judge, 
as it is the Court which is going to try the 
case and an expression of opinion by the High 
Court is likely to prejudice the trial in that 
Court. But there i 9 no bar to the High Court 
entertaining the petition direct if there are 
peculiar circumstances in the case which take 
it out of the ordinary, as where the High Court 
had on a previous occasion made adverse re¬ 
marks on the behaviour of the accused when 
the matter came before it during the pendency 
of the committal proceedings and the existence 
of those remarks is likely to prevent the Ses¬ 
sions Judge from giving a wholly free and in¬ 
dependent consideration to that aspect of the 
case. (Blacker, J.) Mohi-ud-din Lal Bad¬ 
shah v. Emperor. 178 I.C. 632 (2) =11 R. 
L. 482=40 Cr.L.J. 127=40 P.L.R. 716=A. 
I.R. 1938 Lah. 762. 

-S. 498— Powers of High Court to grant 

bail. 

Under S. 498, Cr.P. Code, the High Court 
has power to release a person on bail in any 
ease, that is to say that the powers in granting 
bail in non-bailable offence is unrestricted; but 
that power has to bo used judicially and not in 
an arbitrary manner. (Thomas, C.J .) Em¬ 
peror v. Rani Abhairaj Kunwar. 183 I. 

C. 713=12 R.O. 54=1939 A.Cr.C. 155=1939 

O. L.R. 648=1939 A.W.R. (C.C.) 144=40 

Cr.L.J. 841=1939 O.A. 665=1939 O.W.N. 
791=A.I.R. 1940 Oudh 8. 

:- Ss - 498 and 561-A— Grant of bail pend¬ 

ing appeal to be filed before Privy Council — 
Jurisdiction of High Court. 

The High Court has no jurisdiction to grant 
bail to an accused person whom it has convict¬ 
ed on appeal, pending an appeal which he says 
I 10 intends to file before the Privy Council. The 
words “in any case’’ and “whether there bo 
an appeal on conviction or not” in S. 498 Cr. 

P. Code, cannot be taken to mean that the 
Court can act once it has reached finality. The 
Code must be read as a whole and since its 
scheme is to render a Court fundus officio the 
moment the judgment is signed, the section can¬ 
not possibly mean that nevertheless the High 
Court, has power to release an accused on bail. 
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and thus suspend sentence when no tribunal is 
seized of the proceedings. In the absence of 
express statutory authority, there can be no 
jurisdiction when there is no seisin. Once, 
however, leave is granted and seisin taken by 
the Privy Council, then S. 498 expressly em¬ 
powers the High Court to act in the matter, not. 
on its own motion but on behalf of their Lord- 
ships. The inherent power of a Court, under 
S. 561-A, Cr.P. Code, cannot be invoked with 
respect to any matter which is expressly dealt 
with by the Code. The question of bail has 
been expressly dealt with, and although the 
matter of bail pending an appeal to the Judi¬ 
cial Committee is not there, its provisions on 
the subject must be regarded as exhaustive. 
Moreover, there should not be a res-ort to in¬ 
herent power when there are other remedies 
available. The Local Government has ample 
power to suspend sentence and to release a con¬ 
vict on such terms as it chooses to fix. ( Gruer 
and Bose, «7J.)BASniRUDDiN Ahmad v. Emperor. 
I.L.R. (1937) Nag. 236=9 R.N. 182—38 Cr. 
L.J. 384=167 I.C. 373=A.I.R. 1937 Nag. 

181. 

S. 499— Bail—Right of accused — Discre- 


CR. P. CODE (1898), S. 499. 

S. 499— Scope — Bail bond—Terms vague 


tion and duty of Magistrate—Sureties—Duty of 
Magistrate to accept — Refusal—Grounds for. 

Provided certain conditions are fulfilled, a 
Magistrate is bound to grant bail. It is a 
right to which the accused is entitled and not 
a mere favour. The Magistrate is bound to 
accept the sureties produced, provided they are 
properly identified, and are solvent and reliable. 
He cannot, for instance, reject them on the 
ground of their political views. (Bose, J.) 
Emperor v. Banarsidas. I.L.R. 1937 Nag. 
168=168 I. C. 876=9 R.N. 275=38 Cr.L.J. 

633. 

-S. 499 —Proceedings under—Nature of — 


If judicial or ministerial—Duty of Magistrate 
under—Sureties where to appear and execute 
bond^-Question of identity and solvency of 
sureties—If dan be referred to Magistrate other 
than the one having seisin bf case—Delegation 
of functions — Permissibility. 

The granting of bail is a judicial act and not 
a ministerial one. The proceedings entail 
something more than the passing of an order. 
The Judge, or Magistrate who grants bail has 
to be personally satisfied in his judicial capa¬ 
city that the sureties produced are reliable and 
solvent, and that the persons who sign the bond 
are actually the persons they purport to be; 
and ho cannot, delegate his responsibility to an¬ 
other unless the law or some rule having the 
force of law expressly empowers him to do so. 
"Whon the order granting bail provides for the 
execution of a bond by sureties, the bond has to 
be executed by the sureties in the presence of 
the Magistrate who has seisin of the proceed¬ 
ings. The sureties must appear before him 
and satisfy him of their solvency and identity. 
The Magistrate has no power to refer the ques¬ 
tion of their solvency and identity. to Borne 
other Magistrate or allow the sureties to exe¬ 
cute the bond in the presesce of any other 
•Magistrate than himself. (Bose, J.) Emperor 
v. Banarsidas. I.L.R. (1937) Nag. 168— 
vl68 I.C. 876=9 R.N. 275=38 Cr.L. J. 633. 


and not specific — Enforceability—Burden of 

proof. 

Bail proceedings are special proceedings about 
which there are specific provisions in the Cod© 
and they must be strictly followed. 8. 499 

states that the time and place at which the ac* 
cused is to appear must be mentioned in the 
bond and Cl. (2), S. 499, says that if the ac¬ 
cused is to appear in some other Court, the 
bond must expressly say so. It is not open to 
the Court to depart from these provisions. 
Where therefore there is no mention in a sure- 
; ty bond of the Court in which the accused is 
directed to appear and all that is mentioned is 
that the surety undertakes to produce accused 
in “the Court at B till the decision/* It is 
impossible to enforce a vague and slovenly bond 
of this character. What the surety himself 
thought about his liability under the bond is 
immaterial, for the terms of the surety bond 
| have to be determined by the language used in 
the bond itself. Also, it is not for the surety 
to show that the bond is illegal, but for the 
Crown to show that the document, which it 
wishes to enforce against him, is one which can 
be so enforced under the law. (Vivian Bose, 
J.) Emperor v. Chintaram. 165 I.C. 825 
=38 Cr.L.J. 100=9 R.N. 96=1936 Cr.O. 
1037=A.I.R. 1936 Nag. 243. 

-S. 499— Scope — If exhaustive — Power of 

Court to insert condition not provided by 
section. 

Section 499 is exhaustive of the conditions 
which can be imposed on sureties. The matter 
is not like a private contract in which the 
parties are at liberty to choose their own terms; 
it is a special proceeding governed by special 
laws and must conform strictly to them. It is 
therefore beyond the powers of the Court, to 
insert a provision in a surety bond that the sure¬ 
ty should undertake to produce the accused till 
decision. (Vivian Bose, J.) Emperor v. 
Chintaram. 165 I.C.825=38 Cr.L.J. 100= 

9 R.N. 96=1936 Cr.C. 1037=A.I.R. 1936 

Nag. 243. 

-S. 499— Scope—If overrides inherent 

powers of High Court—Direction to produce ac - 
cused in High Court or in any other Court as 
may be directed — Validity—Failure to produce 
as directed — Forfeiture. 

The provisions of S. 499 are not exhaustive 
and do not override the inherent powers of the 
High Court in the matter of bail. There are 
no restrictions on the High Court in the matter 
of imposing conditions on which it grants bail, 
and there is no irregularity in the High Court 
directing that the sureties shall be responsible 
for the production of an accused person on bail 
in the High Court and for his subsequent pro¬ 
duction in the Court of the District Magistrate 
of the District where he was tried to hear the 
reserved judgment in his appeal. A bond which 
directs the appearance of the accused not only 
in the High Court but in such Court in which 
the High Court might direct him to appear is 
therefore valid; and there is a forfeiture or the 
bond, if the sureties, although aware of t © 
terms set out in the bond on which they un - 
take to furnish security for the . due ft PP e f , 
ance of the accused, fail to produce the accusea 
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before the Court according to the directions of 
the Higli Court. ( Grille , J.) Adkoo Umrao 
Kalar v. Emperor. I.L.R. (1939) Nag. 170 
=180 I.C. 608=11 R.N. 387=40 Cr.L.J. 464 
=A.I.R. 1938 Nag. 420. 

-S. 499— Surety bond undertaking to pro¬ 
duce accused in particular Court—Failure to 
produce in totally different Court—If breach of 
bond. 

Where a person executes a surety bond under 
S. 499 undertaking to produce the accused in a 
particular Court there is no undertaking by him 
to produce him in any other Court. Where 
therefore the surety fails to produce the accus¬ 
ed in a totally different Court, it does not 
amount to a breach of the bond and the surety 
cannot l>o held liable. The surety cannot be 
held responsible under the terms of a document 
which do not apply to the circumstances of the 
case. (Virion Bose, «/.)• Emperor v. Chin- 
taram. 165 I.C. 825=38 Cr.L.J. 100=9 R. 
N. 96=1936 Cr.C. 1037=A.I.R. 1936 Nag. 
243. 

-S. 499— Surety — Liability—If confined to 

bail bond—Order sheet of Magistrate imposing 
conditions—If part of contract of undertaking 
by surety—Surety signing order sheet—Effect 
of. 

It is no doubt true that generally the liabili¬ 
ty of a person who has stood bail for an accus¬ 
ed person must be determined on the terms of 
the bail bond itself and that the order sheet of 
the magistrate imposing conditions on the 
accused before he is released forms no part 
of the contract of bail. But if the purety has 
signed the order sheet of the Magistrate against 
the part which contains the undertaking on which 
he accepted the bail bond, the order sheet with 
the surety’s signature itself becomes a part of 
the contract of the surety. In such cases the 
liability of the surety is not confined to the 
bail bond alone. ( Dhavle , J.) Ram Bilas 
Sharma v. Emperor. 185 I.C. 698=6 B.R. 
221=1940 P.W.N. 151=12 R.P. 429=41 Cr. 
L.J. 214=21 P.L.T. 194=A. I. R. 1940 
Pat. 376. 

-Ss. 499 and 514— Bail bond — Condition 

other than for appearance in Court — Validity. 

The only condition contemplated by a bail 
bond taken under the Code, is a condition for 
attendance in Court. A condition that the ac¬ 
cused person will not deliver any speech until 
the disposal of the ca&e under S. 124-A, I.P. 
Code, against, him, cannot be imported into the 
bail bond, and the bond cannot be forfeited 
under S. 514, Cr.P. Code, on breach of that 
condition. ( Edgley , J.) Gyani Meher 

Singii v. Emperor. I.L.R. (1939) 2 Cal. 42 
=186 I.C. 249=12 R.O. 349=43 C.W.N.639 
=A.I.R. 1939 Cal. 714. 

-Ss. 499 and 614— Surety bond — acquire¬ 
ments—Bond by surety alone—If valid — For¬ 
feiture of such bond—Proceedings under S. 
514, if can be taken. 

S. 499, Cr.P. Code requires that, a bond 
should specify the time and place at which the 
accused is to appear. Further a bond has to 
be obtained from the person released on bail and 
unless it is done there can be no valid bond 


! by a surety alone. Where a bond fails to men- 
: tiou the time and place of appearance of 
accused and is executed by a surety only, it is 
not possible to take any proceedings under 
S. 514, Cr.P.Code, for determining whether the 
bond has been forfeited or not, for no Court 
being mentioned, no Court can legally take 
any proceeding under 8. 514, Cr.P. Code. 

; (Mulla, J.) Bra ii man and Misha v. Empero^ 
I.L.R. 1939 A. 924=184 I.C. 662=4 Cr.L.J. 
85=12 R.A. 273=1939 A.W.R. (H.C.) 696 
i =1939 A. Cr. C. 164=1939 A.L.J. 779=AI. 

R. 1939 All. 682. 

-Ss. 600 and 514 —Accused r< leased under 

S. 500— Power of Court to restrict Ins move¬ 
ments—Order that accused should be kept in an 
Ashram — Surety, if bound by terms of bond. 

When a Court orders the release of an accus¬ 
ed under S. 500, Cr.P. Code, it has no right or 
power to put any restrictions on the accused’s 
movements, and obviously when an accused per¬ 
son is released on the suretyship of another, the 

intention is that the surety should have control 

* 

over his movements. If the Court orders that 
the accused should be kept in an Ashram, the 
accused is not released within the meaning of 
8. 500, Cr. P. Code, and this being so, the 
surety is not bouud by the terms of his bond. 

( Zia-ul-IIasan, J.) Raghubar Dayal r. Emperor. 
13 Luck. 720 = 172 I.C. 862=1938 A.Cr. C- 7 
=1938 O.A. 75=1938 O.W.N. 46=10 R O- 
196=1938 O.L.R. 34=39 Cr.L.J. 219=A.I. 

R. 1938 Oudh 81. 

-S. 502 —Surety applying for cancellation 

of bail bond—Procedure for Magistrate. 

Where the surety for the appearance of the 
accused subsequently applies for the cancella¬ 
tion of the bail bond, it is not right, under 

S. 502, Cr. P. Code, that he should be called 
upon to forfeit the bond and pay the amount 
of the bond or any part thereof. The proper 
procedure under that .section is for the Magis¬ 
trate to issue a warrant for arrest directing that 
the person or persons for whom he has stood 
surety, should be brought before him. 95 I.C. 678, 
Rel. on. (Spargo, J.) Tha Maung v. Emperor. 
171 I.C. 80=i0 R.R. 130=38 Cr.L.J. 1010=; 
A.I.R. 1937 Rang. 244. 

-S. 503 —Commission — When to issue — 

Considerations for Court. 

Whenever possible, the normal procedure of 
the Court should be followed and the witnesses 
should ordinarily be examined in the Court pre¬ 
cincts, and the Magistrate who tries the case 
should himself see the witnesses. So where an 
application is made for -examining lady witness¬ 
es on commission the Court should see whether 
it would meet the needs of the case if the ladies 
are examined in the presence of the parties and 
in the chamber of the' Court. (Davis,, J.C. 
and Dadiba C, Mehta, A J.C.) Saleh v. Emperor. 
166 I.C. 45=9 R.S. 119=38 Cr.L.J. 127= 
1936 Cr.C. 1089 (1)=A.I.R. 1936 Sind 221. 

-S. 603 —Examination of complainant — 

Commission for—When justified. 

It is always better that the complainant at¬ 
tends in person rather than that he should be 
examined on commission. But where the com¬ 
plainant lias appeared twice for cross-examina¬ 
tion and is unable to attend further, as ho ia 
subject to fits on excitement and heart trouble 
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with other complications and has been certified 
by doctors that but for complete rest and treat¬ 
ment, he is not likely to recover for another 
three or four months, the complainant’s prayer, 
that a commission should be issued for his fur¬ 
ther cross-examination should be granted under 
the circumstances. ( Sporgo , J-) Guha v. Chanda. 
170 I.C. 238=10 R.R. 67=38 Cr.L.J. 875= 
A.I.R. 1937 Rang. 231. 

-S. 503 — Jurisdiction—Commission to exa¬ 
mine witness in Burma—Power of District 
Magistrate to issue. 

A District Magistrate lias no jurisdiction under 
S. 503, Cr. P. Code, to issue a commission to 
examine a witness in Burma, since Burma has 
ceased to be part of British India. ( Lakshmana 
Jiao, J.) Nachiappa Ciietty v. Nachiappa Chet- 
tiar. I.B.R. (1938) Mad. 455 = 39 Cr.L.J. 27 = 
10 R.M. 413 (2) =171 I.C. 931 = 1937 M.W.N. 
1132 = 46 L.W. 703 = A.I.R. 1938 Mad. 192 = 
(1937) 2 M.L.J. 902. 

-S. 503 — Person resident outside British 

India—Power of Court. 

The Courts in British India have no power 
to issue process against a witness resident out¬ 
side British India, for the powers conferred by the 
Criminal Procedure Code are limited geographi¬ 
cally to British India. Nor have the Courts in 
British India power to issue writs or commission 
for the examination of a witness resident out¬ 
side British India. (Almond, J.C.) Fazal Rah¬ 
man Khan v. Emperor. 162 I.C. 270 = 37 Cr.L.J. 
618 = 8 R. Pesh. 192 = 1936 Cr.C. 311=A.I.R. 
1936 Pesh. 101. 

-Ss. 503 and 506 — Refusal of commission 

by trial Magistrate — Remedy—Jurisdiction of 

District Magistrate. 

The District Magistrate can in a case which , 
is not before him act only upon the application 
of the trial Magistrate. If the trial Magistrate 
rejects the application for the examination of 
witnesses on commission, then the remedy open 
to the aggrieved party is to go to the High Court 
in revision. (Davis, J.C. and Dadiba C. Mehta, 
A.J.C.) Saleh v. Emperor. 166 I.C. 45=9 R.S. 
119=38 Cr.L.J. 127 = 1936 Cr.C. 1089 (1)= A.I.R. 
1936 Sind 221. 

-S. 609 — Applicability — Murder trial — 

Medical witness present in Court but dispensed 
with consent of defence counsel — Legality — Con¬ 
viction based on post mortem report — Sustaina¬ 
bility. 

S. 509, Cr. P. Code, is not intended to be 
applied where the medical witness is present in 
Court. It is an elementary rule, that except by 
a plea of guilty, admissions dispensing with 
proof, as distinguished from admissions which 
aro evidential are not permitted in a criminal 
trial. Therefore, no consent or admission by 
the prisoner’s advocate to dispense with the medi¬ 
cal witness can relieve the prosecution of prov¬ 
ing by evidence the nature of injuries received 
by the deceased and that the injuries were the 
cause of the death of the person for whose 
murder the prisoner is charged and tried. When 
the medical witness is dispensed with by the 
prosecution with the consent of the defence advo¬ 
cate, an essential element of proof of the crime 
alleged against the accused is wanting, and a 
conviction taking place in the absence of such 
evidence cannot stand. A post mortem report 
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proves nothing. It is not even evidence and can 
only bo used by the witness who conducted the 
post mortem inquiry as an aid to memory. 
( Cornish and K. S. Menon, JJ.) Rangappa 
Goundan. In re. 69 Mad. 349=161 I.C. 663 
= 37 Cr.L.J. 471 = 8 R.M. 845 = 1936 M. W. N. 
110 = 43 L.W. 305 = 1936 Cr.C. 509=A.LR. 1936 
Mad. 426 = 70 M.L.J. 447. 

-S. 609 (1) —Scope of—If applies to evi¬ 
dence tendered by one, who happens to be a 
doctor—Dying declaration recorded by a doctor — 
Proof — Necessity. 

S. 509 (1), Cr. P. Code, is confined to expert 
evidence tendered by a medical witness as such. 
But it has no application to evidence which may 
be tendered by one who happens to be a doctor, 
Where a dying declaration was recorded by a doc¬ 
tor, it is necessary to prove it by producing the 
doctor. In recording it he was not acting as a 
medical man. (Radhakrishna, J.) Wariskhan 
v. Emperor. 15 Luck. 429=1940 A.W.R- (C.C.) 
92 = 1940 A. Cr. C. 52=1940 O.A. 177=1940 
O.W.N. 177=A.I.R. 1940 Oudh 209. 

-S. 510 —Chemical Examiner's report — 

1 Proof of. 

Where all that is on the record of a case is a 
little scrap of paper on which it is written in 
somebody’s handwriting that the Chemical Exa¬ 
miner’s report shows that certain packets con¬ 
tained cocaine, it is not legal evidence and can¬ 
not be a substitute for the original certificate 
or at least for a copy of it certified by the 
Magistrate as being a true copy. The provisions 
relating to the production of a report by the 
Chemical Examiner in place of the Chemical 
Examiner’s own personal appearance in Court are 
special provisions of the Code and must be 
strictly adhered to. (Blacker, J.) Peary Lal v. 
Emperor. 176 I.C. 225 (1)=11 R.L. 167 (1) = 

39 Cr.L.J. 714=40 P.L.R. 788=A.LR. 1938 Lah. 
496. 

-S. 510 —Report of Chemical Examiner — 

Acceptance without cross-examination — Danger. 

The acceptance of mere written report of the 
Chemical Examiner as evidence in criminal cases 
without subjecting him to cross-examination is 
dangerous. (Young, C.J: and Blacker , J.) Uja- 
gar Singh v. Emperor. I.L.R. (1939) Lah. 206 
= 181 I.C. 864 = 11 R.L. 895=41 P.L.R. 493= 

40 Cr.L.J. 576 = A.I.R. 1939 Lah. 149. 

-S. 512— Scope—Evidence taken under — Ad¬ 
missibility — Conditions—Onus of proof. 

S. 512, Cr. P. Code, which empowers a magis¬ 
trate to take the depositions of certain witnesses 
in the absence of the accused enacts an exception 
to the principle embodied in S. 33 of the Evi¬ 
dence Act. Before evidence taken under S. 512, 
can be admitted on the ground that the depo¬ 
nents are dead, it is incumbent that the death 
of the witnesses must be proved by the party 
who wishes to tender such evidence. The fact 
of death must be proved like any other fact, 
and a mere report that a certain person is dead 
is not sufficient. (Venkataramana Rao, JJ 
Emperor v. Labbai Kutti. 180 I.C. 605=11 R.M* 
732=40 Cr.L.J. 437=1938 M.W.N. 682=AXK. 
1939 Mad. 190. 

-S. 612 —Evidence recorded at 

Admissibility as against absconding ac ^ e( T7r^r 
ditions—Procedure for taking evidence when ac 

cused absconding. 
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It is not necessary that depositions of witnesses 
must, for the purpose of being used under S. 612, 
Cr. P. Code, bo recorded over again in a separate 
proceeding. It will suffice if, at the commencement 
of the hearing, the prosecutor brings to the notice 
of the Court the fact that an accused person is 
absconding, examines the witness or witnesses to 
prove the fact and obtains a direction of the 
Court that the evidence about to be taken is being 
taken for the purpose of being used, if necessary, 
against the absconder under S. 512 as well as against 
the person then present and under trial. ( Rowland 
and Madan , JJ.) Emperor v. Baharuduin. 16 
Pat. 116 = 1937 P.W.N. 348 = 4 B.B. 226 = 39 Cr. 
L.J. 281 (2) =10 B.P. 390 = 173 I.C. 230 = 19 
PL.T. 164 = A.I.R. 1938 Pat. 49. 

- S. 512 (1) — Proceeding under—Scope of 

enquiry. 

Under S. 512 (1), Cr. P. Code the Magistrate 
has to enquire whether the accused person has 
absconded and there is no immediate prospect of 
arresting him. This preliminary' enquiry is merely 
held in order to ascertain the fact necessary to 
bring the provisions of the sub-section into opera¬ 
tion and to give the Court jurisdiction to record the 
depositions. There -is no finding which is bind¬ 
ing on any one or for any purpose, and the magis¬ 
trate has no jurisdiction to come to any findings 
of fact to the prejudice of the accused in the 
latter’s absence. (Roberts, C.J. and Dunkley, J.) 
U Ba IIlajng v. Balabux Sodani. 14 Bang. 633 
— 167 I.C. 245 = 9 B.B. 305 = 38 Cr.L.J. 358 = 
A.I.B. 1937 Bang. 42. 

-S. 514 — Applicability — Surety — Band — 

Undertaking to apply to High Court for transfer 

■Application to Sub-divisional magistrate and 
not to High Court according to practice — Rejec¬ 
tion—Subsequent compromise and failure to move 
High Court — Bond—If forfeited. 

A, who had filed a prosecution, applied to the 
Magistrate for staying of proceedings on the 
ground that ho wanted to apply for a transfer 
of proceedings to another Court and the Magis¬ 
trate granted an adjournment on getting a surety 
bond from A that he would apply to High Court 
for a transfer within three weeks of the date. As 
A did not seek transfer from one district to 
another but from one Magistrate to another in 
the same district, according to the practice pre- 
vaihng in the province, he instead of applying to 
the High Court for transfer, applied for transfer 
to the Sub-Divisional Magistrate. On the date 
fixed for the next hearing the Magistrate trying 
the case was apprised of the fact and without any 
demur adjourned the case. The application for 
the transfer was rejected by the Sub-Divisional 
Magistrate, but no application for transfer was 
made to the High Court as the parties compro¬ 
mised the case. The Magistrate then took pro¬ 
ceedings against A under S. 514 calling upon 
him to show cause why the surety bond executed 
by him should not be forfeited and directed him 
to pay the full amount of the bond on tho ground 
that no application for transfer was made to the 
High Court. 

Held, that the order of the Magistrate was not 
justified. A, in moving, the sub-Divisional Magis¬ 
trate for the transfer merely followed the prac¬ 
tice of the Sind High Court. The technical non- 
compliance by A with the terms of his bond was 
not enough to justify the order. The failure of 
A to apply to the High Court after dismissal 


2894 

CB. P. CODE (1898), S. 614. 

of tho application by the Sub-Divisional Magis¬ 
trate was explained by the fact that the parties 
had compromised the dispute. (Rupchand Bila- 
ram and Mehta, A.J.C's.) Mahomed Ramzan v. 
Emperor. 162 LC. 985 = 37 Cr.L.J. 792 = 8 B.S. 
178 = 1936 Cr.C. 489 = A.I.B. 1936 Sind 51. 

-S. 514— Bond for appearance of accused — 
Forfeiture—Order without giving opportunity of 
showing ca use — Lega 1 1 1 y. 

An order directing forfeiture of bond executed 
for tho appearance of accused and directing tho 
surety to pay penalty without giving the accused 
and tho surety an opportunity of showing cause 
by adducing evidence, as to why the accused 
failed to appear is bad and should be set aside. 

( Mosely , J.) Kumarappan v. The King. 185 I.C, 
614 = 41 Cr.L.J. 216 = 12 B.B. 240 = A.LR. 1939 
Bang. 427. 

-S. 514— Bond for appearance of accused — 

Forfeiture—Recording of evidence—If necessary. 

Whero a bond has been executed for appear¬ 
ance merely, it is often unnecessary for the Ma¬ 
gistrate to record any evidence at all. The Ma¬ 
gistrate knows by his own observation that the 
accused failed to appear in his Court. The bur¬ 
den of proving the negative, that is to say, 
that the accused absented themselves without 
reasonable cause for their non-appearance is not 
upon tho prosecution and it is for the surety to 
give an explanation why the accused person was 
unable to attend Court. (Mosely, j,) Kumarap¬ 
pan v. The King. 185 LC. 614 = 41 Cr.L.J. 216 
= 12 B.B. 240 = A.I.B. 1939 Bang. 427. 

-S. 614— Bond for keeping peace — Subse - 

quent offence compounded—Forfeiture of bond — 
Legality. 

Composition of offence under S. 345 (6) has the 
effect of an acquittal of the accused and if there 
bo no other evidence on record to show that the 
accused committed a breach of the peace, the 
order forfeiting tho bond previously executed by 
him for keeping the peace is illegal. ( Skemp . J.‘) 
Chanda Singh v. Emperor. 186 LC. 642 = 12 B. 

L. 426 = 41 Cr.L.J. 359 = A.I.B. 1940 Lah. 32. 

-S. 514— Bond under S. 106— Forfeiture for 

breach—Examination of witnesses in presence of 
accused—If necessary. 

Obiter. —In case of bond under S. 106, Cr. P. 
Code, it is necessary for the Magistrate to re¬ 
cord evidence to prove the commission of a fresh 
breach of the peace and the forfeiture of the 
bond. Such evidence need not. according to the 
terms of S. 514, be taken in the presence of the 
accused, but w’hen tho accused appears and shows 
cause he must be given an opport uni ty of cross- 
examining the witnesses upon whose evidence the 
Magistrate had directed him to show cause why 
the bond should not be forfeited. The section 
does not require that before a final order is made 
the witnesses on whose evidence the forfeiture 
is held to be established, if they have been previ¬ 
ously examined in tho absence of the accused, 
must again be examined in his presence. (Mosely, 

J.) Kumarappan v. The King. 185 LC. 614=41 
Cr-L.J. 216=12 B.B. 240 = A.I.B. 1939 Bang. 

--S. 514 (1 )—Compliance of—Proof of for¬ 
feiture of bond—Grounds of—Omission to record 
—If illegality. 

S. 514, Cr. P. Code says that the Magistrate 
shall record the ground of proof of forfeiture be¬ 
fore calling for payment of the penalty by the 
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person bound by the bond. The omission to so 
record the grounds is, however, a defect which is 
curable by S. 537, Cr. P. Code. It is sufficient 
under S. 514, that such grounds exist and appear 
in the record of the proceedings, though the Court 
has not separately and formally recorded them. 
As.soon as the magistrate is satisfied prima facie 
that the bond has been forfeited his jurisdiction 
arises, and the omission to record the reason for 
his being so satisfied is a matter ielating to the 
procedure and not to jurisdiction. It is not dis¬ 
obedience of an express provision as a mode of 
trial, and does not vitiate the proceedings in the 
absence of prejudice to the ‘ persons proceeded 
against. ( Gruer, J.) Namdeo v. Emperor. 178 

I. C. 207=40 Cr.L.J. 23 = 11 R.N. 210 = 1938 N.L. 

J. 79 = A.I.R. 1938 Nag. 275. 

-S. 514 —Forfeiture of bond—When not 


proper. 

The accused executed a bond for appearance 
beforo a certain Court under S. 514, Cr. P. Code. 
On a certain date of hearing, the Court sat at a 
place different from its usual place of sitting. The 
accused did not appear on such date and so his 
bond was forfeited. It was found that the bond 
had not been executed as such by the accused as 
the bond was nowhere signed by him. Moreover, 
the order sheet also did not show that the accused 
had knowledge of the change of venue of the 
Court. 

Held, that the bond could not bo forfeited un¬ 
der such circumstances. (Biswas, J.) Imarat 
Mallick v. Emperor. 174 I.C. 823=39 Cr. L. J. 
473 = 10 R.C. 728 = A.I.R. 1938 Cal. 255. 


-S. 514— Forfeiture of bond—Liability of 

surety—When arises. 

Where the accused and his surety have executed 
bonds for keeping the peace, in the first place 
it is the principal bond which should be forfeited 
and it is only where that cannot be realized that 
the surety is liable to pay. The same principle 
applies to a fractional sum out of the bond. 
(Skemp, J.) Chanda Singh v. Emperor. 186 
I.C. 642 = 12 R.L. 426 = 41 Cr.L.J. 359 = A.I.R. 
1940 Lah. 32. 

-S. 514— Forfeiture of bond to keep peace 

—Time for starting proceedings. 

There is nothing in S. 514, or any other part 
of the Code, which restricts expressly or by ne¬ 
cessary implication the power of the Court to take 
action for realization of the penalty under the 
bond to keep the peace after the order convicting 
the accused has been passed. The mere fact that 
no immediate action under the section has been 
taken under the bond against the accused or his 
surety on the conviction of the former to keep the 
peace, is no bar to such proceedings being taken 
at a subsequent time. ( Addison, Tek Chand and 
Bam Lall, JJ.) Rasul Khan v. Emperor. I.L.R. 
(1939) Lah. 283=180 I.C. 849 = 11 R.L. 725 = 40 
Cr.L.J. 605 = 41 P.L.R. 69 = A.I.R. 1939 Lah. 70 
(F.B.). 


-S. 614 —Liability of sureties under—Bond 

by two sureties for total sum of Bs. 2,500—Order 
for payment of Bs. 1,500 by each — Legality. 

Where a bond is executed by two sureties jointly 
and severally undertaking to be liable for a total 
sum of Rs. 2,000, an order requiring each of them 
to pay Rs. 1,500 on forfeiture of the bond is ille¬ 
gal. Nor more than the total amount of the bond 
can be recovered from them together. ( Qruer, J.) 
Namdeo v. Emperor. 178 LC. 207=1938 N.L.J. I 


79=40 Cr.L.J. 23 = 11 R.N. 210=A.LR. 1938 
Nag. 275. 

-S. 514— Magistrate convicting accused for 

offence involving forfeiture ' of bond — Subse¬ 
quent action on bond — Legality. 

There is nothing in S. 514, Cr. P. Code, to debar 
a Magistrate, who has convicted a person of an 
offence which involves the forfeiture of the bond, 
from subsequently taking action against that 
person by forfeiting the bond in question. (Mid¬ 
dleton, J.C.) Miran Shah v. Emperor. 163 LC. 
443 = 37 Cr.L.J. 849 = 9 R. Pesh. 2=1936 Cr.C. 
668 = A.I.R. 1936 Pesh. 141. 

— -S. 514 —Proceedings under—Bond by sure¬ 

ties for party—Death of party—Enquiry into 
breach of conditions—Plea that main case subju- 
dice— Sustainability. 

Where proceedings under S. 514, Cr. P. Code,, 
are started on the ground that a bond has been 
forfeited, it is no answer to such proceedings to 
plead that the proceedings in respect of which the 
bond was executed are still subjudice, when the 
person for whom the executants of the bond are 
sureties is dead. The death of that party termi¬ 
nates the proceedings so far that party is concern¬ 
ed, and there is no obstacle to an enquiry as to 
whether that person had broken the conditions of 
the bond. (Gruer, J.) Namdeo v. Emperor. 178 
LC. 207=1938 N.L.J. 79=40 Cr.L.J. 23 = 11 R.N. 
210 = A.I.R. 1938 Nag. 275. 

— -S. 514—Proceedings under—Maintaina¬ 

bility—Bond not mentioning time and place at 
which accused is to appear. See Cr. P. Code, Ss» 
499 and 514— Surety Bond. 1939 A.L.J. 779. 
-S. 514 —Security to keep the peace — Com¬ 
mission of offence under S. 323, I. P. Code—If en¬ 
tails forfeiture of bond. 

Where a person who has furnished security to 
keep the peace commits an offence under S. 323, 

I. P. Code, his bond is liable to be forfeited, for 
the commission of an offence under S. 323, I. P. 
Code, is a breach of the peace. (Hamilton, J.) 
Abdus S attar v. Emperor. 176 I.C. 948=39 Cr. 
L.J. 831 = 11 R.O. 7=1938 A. Cr. C. 55=1938 
O.L.R. 355 = 1938 O.A. 566 = 1938 O.W.N. 676 = 
A.I.R. 1938 Oudh 195. 

-S. 514— Scope — Non-compliancy — Effect- 

Order of forfeiture without hearing sureties — Le- ' 
gality—If justifies interference in revision — S. 
537 —If cures defect. 

Before an order of forfeiture is passed, the 
sureties should be called upon to show cause and 
heard. That is the appropriate procedure. But 
failure to follow the procedure laid down in S. 514 
of the Cr. P. Code, will not be s uffi cient to ren¬ 
der the order of forfeiture illegal where it has 
not occasioned in any failure of justice. And an 
order of forfeiture in contravention of S. 514 will 
not be interfered with in revision when no failure 
of justice has been occasioned. S. 537, Cr. P. 
Code, cures the irregularity in such cases. ( Dhav - 
le, J.) Ram Bilas Sharma v. Emperor. 185 LC. 

598 = 6 B.R. 221 = 1940 P.W.N. 161 = 12 R.P. 429 
= 41 Cr.L.J. 214=21 P.L.T. 194=A.I.R. 1940 

Pat. 375. 

-S. 514 —Surety bond—Beduction of sum 

fixed at time of forfeiture — Advisability- 

It is advisable that all considerations should be 
weighed at the time when a security and surety 
bond is demanded and that the sum fixed 1 therein 
should be equitable. The reduction of that sum 
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at the time of forfeiture is prime facie inadvisa¬ 
ble and goes far to undermine the whole purpose 
for which such bonds are taken. (Middleton, J. 
C.) Miran Siiaii v. Emperor. 163 LC. 443=37 
Cr.L.jr. 849 = 9 R. Pesh. 2 = 1936 Cr.C. 668 = A.LR. 
1936 Pesh. 141. 

-Ss. 514 and 496— Forfeiture of surety bond 

— Legality—No recognisance taken from accused. 

An order forfeiting a bond executed by a 
surety for the appearance of an accused is not 
illegal, although the accused himself has not exe¬ 
cuted any recognizance bond. S. 496, Cr. P. 
Code, does not state that a person released on 
bail must givo a bond himself. Nor is there any¬ 
thing requiring such a bond on first principles. 
The person giving bail enters into a contract with 
a penalty clause to produce the accused person be¬ 
fore a Magistrate when called upon. The person 
giving bail is the principal. The person for whom 
bail is given is the subject of the contract. If 
the person giving bail fails to perform his con¬ 
tract then the penalty clause may be put into 
operation against him, although as in other 
contracts with a penalty clause it is not neces¬ 
sary to exact the penalty in full. (Skemp, J.) 
Indar v. Emperor. 42 P.L.R. 411 = A.I.R. 1940 
Lah. 339. 

Ss. 516 and 517— Applicability—Charge 
°f cheating or criminal breach of trust—“Stop 


order” on bank of accused to prevent accused 
from operating on his bank account — Legality. 

The fact that an accused has been charged 
with cheating or criminal breach of trust does 
not givo jurisdiction to the magistrate enquir¬ 
ing into the case to pass a “stop order” on the 
bank in order to prevent the accused from ope¬ 
rating on his bank account. Neither Ss. 516 
and 517 of the Cr. P. Code, nor any other 
provisions of the Code authorise the Court to 
make an order on the accused not to ask the 

bank to repay the money lent by him to the 

bank, especially when there is nothing to show 

that the money in the bank is part of the pro¬ 

ceeds of the offence of cheating or criminal 
breach of trust alleged. (Lort Williams and 
Jack, JJ .) Makan Lal Chatterjfe v. Empe¬ 
ror. 164 I.C. 377=9 R.C. 201 (1) =37 Cr.L J. 
935 (1) =40 C.W.N. 96. 

~ S. 517— Accused discharged on with¬ 
drawal of prosecution—Witnesses not examined 

—Order regarding exhibits—Power of Court to 
pass. 

Where the accused and the exhibits are sent 
up by the police to the Magistrate and he takes 
action under S. 190 (b), Cr. P. Code, and 

directs summonses to issue to witnesses, proceed¬ 
ings are initiated and an enquiry must, there¬ 
fore, be held to have begun. If thereafter the 
prosecution is withdrawn in the presence of the 
accused and the accused is discharged under S. 
494, Cr. P. Code, the enquiry is concluded al¬ 
though no witnesses are examined, and the 
Magistrate has, therefore,, power to pass an 
order under S. 517, Cr. P. Code, with regard to 
the exhibits. (Baguley, J.) Maung Po Tu v 
The King. 1938 Rang.L.R. 143 = 176 I.C 451 

=11 R.R. 67=39 Cr.L.J. 763=A.I.R. 1938 

Rang. 278. 

--S. 517— Acquittal of accused—Forfeiture 

of property seized from him — Legality. 

S. 517, Cr. P. Code, confines the powers of 
•confiscation to property “regarding which any 

Q. D .—182 
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offence appears to have been committed or which 
Ims been used for the commission of any 
offence”. Where, therefore, an accused is ac¬ 
quitted by the Magistrate, an order forfeiting 
to Government property seized from his posses¬ 
sion on the ground that it “lias not been satis¬ 
factorily accounted for and is tainted with sus¬ 
picion”, is bad. (Grille and Iiose , JJ.) Sham- 
gram v. Emperor. 10 R.N. 185 = 172 LC. 213 = 
39 Cr.L.J. 105 = A.I.R. 1938 Nag. 52. 

S. 517—Applicability—Proceedings un¬ 
der Ch. Y11I— “l nqui rv”. See Cr. P. CODE, 8s. 
109 AND 118. A.I.R. 1936 Nag. 143. 

-j S. 517— Applicability—Property regard¬ 
ing which any offence appears to have been com¬ 
mitted—Mica found in premises of holder of 
mica miner's license in excess of amount en¬ 
tered in acoount—Seizure and prosecution of 
licensee under S. 17 (2) (u), Bihar and OrU.a 
Mica Act Conviction—Order confiscating mica 
sc ized—L ega l i t y—P roper o rde r. 

The offence dealt with by S. 17 (2) (a) of the 
Ibhar and Orissa Mica Act is that of keeping 
wrong accounts; and where the account shows 
the mica to be in excess of the amount entered 
and sometimes to be less than the amount en¬ 
tered, the offence under the clause is in respect 
to the account and not in respect to the excess 
amount of mica found on inspection. Where the 
Inspector of Mica Accounts visits the godown of 
the holder of a mica miner’s license and finds 
a certain amount of crude mica kept in a separate 
room not used ordinarily used for storing mica, 
which is not entered in the stock, and after seiz¬ 
ing the mica institutes a prosecution under S. 
17 (2) (a), which results in the conviction of 
the licensee, the mica found in excess of the 
’ amount entered in the account book and seized 
by^ the Inspector cannot be confiscated under S. 
517, Cr. P. Code, in the absence of proof that 
the mica was obtained by illicit means and in the 
absence of a charge of illicit obtaining of the 
same. Such excess mica is not property regard¬ 
ing which any offence has been committed with¬ 
in the meaning of S. 517, Cr. P. Code. The 
mica should properly be returned to the licensee 
from whom it lias been seized. (Agaruala and 

T arma, JJ.) Mani Ram v. Emperor. 16 Pat 
323 — 168 LC. 795 = 9 R.P. 505 (2) =38 Cr.L.J. 

wm- <2 ia^ 3 486 = 18 Pat L T * 146 = 1937 P.’ 

- S. 517— Criminal breach of trust in res- 
pect of jewels—Betum of jewels—True owner 
and pledgee—Preference. 

On a conviction for criminal breach of trust in 
respect of jewels, the property recovered from 
tlie pledgee should be directed to be returned 

7 ? at 0 true °' vner who has the better title. (D. 

a Gulab Chand v. Emperor. 1937 

A.M.L.J. 73. 

—- S. 517 —Currency notes misappropriated — 
Aotes identified by numbers—Order for their 
disposal. 1 1 

Certain currency notes which had been misap¬ 
propriated by the manager of certain firm were 
deposited by him with certain other firm to re¬ 
deem bolls of exchange which he had pledged on 
his own account with that firm. The notes which 
had been handed over to that firm were identi¬ 
fied by their numbers and most of these notes 
were seized by the police. The Magistrate direct- 
6a the latter firm to return the currency notes 
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to the former firm under S. 517. ( Edgley , J.) 

Akshoy Kumar v. Naba Kumar. 189 LC. 714= 
41 Cr.L.J. 791 = A.I.R. 1940 Cal. 346. 

-S. 517— Duty of Court under — Charge of 

theft — Acquittal—Finding that property belongs 
to complainant—Order returning property to 
accused—If justified—Proper order. 

It is not an absolute rule of law that when 
no offence is proved, the property in dispute 
should be returned to the person from whom it 
was attached or taken. When the Court finds 
that the property belongs to the complainant, 
and that the accused who removed it had no 
right to do so, the property must be returned to 
the complainant although the accused is acquit¬ 
ted of the charge of theft brought against him. 
(Norman.) Chhotey Lal Yati v. Daya Krish- 
nan Dikshit. 1936 A.M.L.J. 115. 

--S. 517— Jurisdiction under — Property not 

subject of offence and not before Court or in 
its custody—Order for disposal. 

S. 517, Cr.P. Code, has no application when 
the property ordered to be delivered by the 
Court is neither in the custody of the Cour^ nor 
produced before it. When the accused have 
not committed any offence in respect of the 
property, and the offence is by a third person 
not before the Court, though the accused acted 
under his orders, a Magistrate has no jurisdic¬ 
tion under S. 517, to make an order for dis¬ 
posal of that property. (TVeston.) Sham 
Singh v. Bakta. 1935 A.M.L.J. 120. 

-S. 517— Limitation—Order of disposal 

of property—When to be made—Order on appli¬ 
cation made after lapse of time—If without 
jurisdiction. 

There is no period of limitation for an appli¬ 
cation for an order under S. 577, Cr.P. Code. 
S. 157 cannot be read as requiring that the 
order for disposal of property must be passed 
simultaneously with the judgment in the case. 
The section gives jurisdiction to the Court to 
pass necessary orders for the disposal of pro¬ 
perty either at the time of the conclusion of the 
trial or at a later date. Though the passing 
of such orders should not be unreasonably post¬ 
poned, the lapse of time does not relieve the 
Court of the duty and the corresponding juris¬ 
diction to pass orders- for the disposal of pro¬ 
perty which is in the Court’s custody or under 
its control.. (Rowland and Chatterji, JJ.) 
Deopijjan Mahto v. Kukur Ahir. 19 Pat. 
337=188 I.C. 260=12 R.P. 695=41 Cr.L.J. 
659=6 B.R. 621=1939 P.W.N. 911=21 Pat. 
L.T. 448=A.I.R. 1940 Pat. 198. 

-S. 517— Notice — Order under section — 

Prior notice to parties—Necessity for. 

The broad general principle of procedure both 
in Criminal and Civil Courts is that an order to 
the detriment of any party ought not to be 
passed without giving him notice and an oppor¬ 
tunity of showing cause why it should not be 
made. S. 517, Cr. P. Code, does> not require 
in terms, the issue of any notice to parties 
before an order under the section is passed; if 
an order regarding disposal of property is 
passed simultaneously with the judgment in the 
criminal case, a separate notice to the parties 
to show cause in respect of the disposal of the 
property is not necessary, but when an applica¬ 
tion is made after some lapse of time, it is only 
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proper on general principle of law that th® 
party to be affected by the proposed order 
should have notice of the application, (Rowland 
and Chatterji , JJ.) Deopujan Mahto v. Kukur 
Ahir. 19 Pat. 337=188 I.C. 260=12 R. 
P. 695=41 Cr.L.J. 559=6 B.R. 621=1939 
P.W.N. 911=21 Pat. L.T. 448=A.I.R. 1940 
Pat. 198. 

-S. 517 —Order without hearing parties — 

Legality. 

An order for disposal of property under S. 517, 
Cr.P.Code, made in the property register without, 
hearing the parties is illegal and cannot be upheld. 
(Lakshmana Rao, J.) Ramakrishnayya v. 
Seethamma. 186 I.C. 224=41 Cr.L.J. 275 
=12 R.M. 636=1939 M.W.N. 740=A.I.R. 
1939 Mad. 916. 

-S. 517—“ Person entitled ” — Several per¬ 
sons accused! in respect of same property — 
Acquittal of one only—Disposal of property — 
Proper order. 

The general rule is that when an accused has 
been charged with an offence in relation to cer¬ 
tain property and he has been acquitted, that 
property should be returned to him. This rule, 
however, does not. apply where of several persons 
accused of an offence in respect of the same pro¬ 
perty one is acquitted while others are convicted. 
Where A and B not being mercantile agents 
within the meaning of S. 2 (9), Sale of Goods 
Act, deposited ornaments with C who received 
them not in good faith, and all of them were 
accused of criminal breach of trust but C was 
acquitted. 

Held, that C was not protected under S. 178, 
Contract Act, and hence was not entitled to pos¬ 
session under S. 517, Cr.P. Code. (Davis, 
J.C.) Gulabchand Umaji v. Emperor. 167 
I.C. 428=9 R.S. 190=38 Cr.L.J. 382=A. I. 

R. 1937 Sind 33. 

-S. 517— Return of document — Pensioner 

depositing pension papers with creditor — In 
criminal proceedings that followed , creditor pro¬ 
ducing them in Court—Power of Court to re¬ 
turn them to pensioner on his acquittal. 

It is perfectly true that in an ordinary case 
of property or documents with which the Court 
is called upon to deal, under the provisions of 

S. 517, the proper order to pass generally is 
that such property or such documents should, ia 
the absence of a definite finding as to the owner¬ 
ship, be returned to the person with whom it 
was found. In case of pension papers there 
is however a marked exception to the general 
rule. The only person entitled to the posses¬ 
sion of the papers is the pensioner himself and 
the only person to whom they have any value 
whatsoever is the pensioner himself. Where 
therefore a pensioner made over to the creditor 
his pension papers for securing a loan, but the 
grant of a loan was followed by criminal pro¬ 
ceedings in which the pension papers were pro¬ 
duced by the creditor, and the proceedings 
ultimately resulted in the acquittal of the pen¬ 
sioner who afterwards applied to the Magistra e 
to have the papers returned to him. 

Held, that the Magistrate was legally com¬ 
petent to return the pension papers ° 
pensioner. (Bartley and Henderson , 

Ali Wasshat v. Dwarka Pershad b 
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OR. P. CODE (1898), S. 617. 

182 1.0. 671=12 R.O. 83=A.I.R. 1939 Cal. 
168. 


-S. 617— Return of property to owner or 

pledgee—Discretion of Court—Sale of Goods 
Act, Ss. 27 <0 30. 

Where on tho conclusion of a criminal case 
the question is as to how to make a disposal of 
tho property under S. 517, Cr.P.Code, if the 
person disposing- of such property belongs to 
any of the classes mentioned in Ss. 27 to 30, 
Sale of Goods Act, inasmuch as a person can 
make a valid pledge or sale, provided the re¬ 
quirements of the provisos are fulfilled, tho pro¬ 
perty should be returned not to the owner but 
to the pledgee or buyer as the case may be. 
But where such person does not belong to any 
of the classes as mentioned above, but is merely 
a bailee and thus has not tho power to make 
either a valid pledge or sale, the property must 
bo returned to the owner and not to the pledgee 
or buyer from such person. (Ba V, J .) 
Maung Po T'haunq v. Nook Mouamkd. 171 
I.C. 897=10 R.R. 199=39 Cr.L.J. 25=A.I. 
R. 1937 Rang. 385. 


-S. 517 —Revision — Discretion under — 

Order for return of property — Revision — Inter¬ 
ference — Grounds. 

S. 517, Cr.P.Code, gives the Magistrate a 
very wide discretion regarding the return of the 
property, and unless it is clear that he has exer¬ 
cised it on some wrong judicial principle and 
that he has returned the property to some one 
not obviously entitled to it, the High Court will 
not in revision interfere with his order. ( Hor - 
will, J.) Subbarama Aiyar v. Damodaran. 
169 I.C. 80=9 R.M. 680=38 Cr.L.J. 690 = 
1937 M.W.N. 63=A.I.R. 1937 Mad 313= 
(1937) 1 M.L.J. 128. 

-- s - 617 — Scope—If confined to property 

in respect of which offence committed. 

S. 517 refers not only to property in respect 
of which offence has been committed but also 
to the property before the Court and in its cus¬ 
tody. Where criminal breach of trust was 
proved only in relation to certain ornaments be¬ 
longing to three persons, and the Magistrate 
ordered the ornaments produced before him to 
be restored not only to those three persons but 
also to six others though no offence had been 
proved as against the property belonging to them. 

_ rVV tha L the . order was within provisions of 
fe. 517. (Davis, J.C.) Gulabchand Umar 
v. Emperor. 167 I.C. 428=9 R.S. 190= 
38 Cr.L.J. 382=A.I.R. 1937 Sind 33. 

—- S. 617 Title doubtful—Proper order. 

When title is doubtful, the proper order 
under S. 517, Cr.P.Code, ordinarily should be 
an order for return to the person from whom 
the property was attached. (Weston.) Gopi 
v. Emperor. 1937 A.M.L.J. 141. 

~~ T~7~® S ' f? 17 . and 520 —Dacoity case—Order of 

Assistant Sessions Judge confiscating money 
found on person of accused—Appeael. 

A 11 appeal lies, to the High Court under S. 520 
Cr.P. Code, against an order passed by an Assist¬ 
ant Sessions Judge under S. 517, Cr. P. Code 
confiscating to tho Government the money found 
on the person of the accused who is convicted of 
a dacoity. (Jack, J.) Bir Bikram Kishore Ma¬ 
isky a Bahadur v. Emperor. 41 C.W.N. 512=65 
C.L.J. 397. 


CR. P. CODE (1898), S. 620. 

Ss. 617 and 520 —Discretion of Court under 
—Acquittal of accused—Offence not priced — 
Order for keeping property in custody of Court 
pending decision of conflicting claims — Propriety. 

It cannot bo laid down generally that if no 
offence is proved to have been committed in tob- 
pect of property produced before a Criminal 
Court and if the accused is acquitted of the charge 
brought against him, that the Magistrate should 
restore the property to the person from whom 
it was last taken. \\ hen there are conflicting 
claims to the property in question, and the titles 
set up can only bo adequately dealt with bv a 
Civil Court, tho Magistrate under 8. 517 of'the 
Cr. P. Code, or tho appellate or revising Court 
under 8. 520 has a discretion and can properly 
direct that the property should remain in the 
custody of the trial Court, subject to and pend¬ 
ing any decision that might be. made by a com¬ 
petent Court of civil jurisdiction. (Guha and 
Bartley, JJ.) Rampiial Tatwa v. Jasodia Ma- 
lain. 40 C.W.N. 862 = 64 C.L.J. 542. 

~ Ss* _ 517 and 523—Appeal—Proceeding 
under S. 512 (1;—Order of Magistrate disposing 
of property—Right of appeal. Se e Cr. P. Code, 
8 s. 523 and 517. 14 Rang. 633. 

Ss. 517 and 523— Applicability—Property 
seized by police under S. 550 —Police subsequently 
acting under S. 169. 

In order that S. 517, Cr. P. Code, rnav apply, 
one of the conditions is that there must have been 
“an inquiry or trial in any Criminal Court”, and 
that such inquiry or trial must have been conclud¬ 
ed. Where, therefore, the Police seized property 
under S. 550, Cr. P. Code, and subsequently acted 
under S. 169, the case would come under S. 523 
and not under S. 517, as the case did not proceed 
to a trial and it did not reach the stage of an 
inquiry either. ( Biswas . J.) Mahomed Yusuf v. 
Krishna Mohan Bhattacharya. 172 I.C. 959 = 
33 Cr.L.J. 245 = 10 R.C. 478 = 41 C.W.N. 1376 = 
A.I.R. 1938 Cal. 17. 


. s : and 523— Scope and objection of — 

Jurisdiction under—Property seized not connected 
with any specific charge of offence—Power to de¬ 
cide right to possession of. 

Li essence the object of Ss. 517 and 523 of the 
Code is to provide a summary method of 
restoring tho status quo. If it is established that 
the property in question has been recently stolen 
or acquired dishonestly in some other way, the 
Courts have a discretion to find out summarily 
♦ 1 ls , eatltled to possession of that property and 

tlie property over to the person so found 
entitled. But when no charge is established 
against the person in possession, criminal Courts 
nave no jurisdiction to enter upon a rovino in¬ 
quiry about the rights to possession of pieces of 
property which are entirely unconnected with 
pccific allegations of crime in respect of them. 
Ihat is the business of civil Courts to decide 
i B ° se >*1 Bani SoNA Bahu v - Sobhagsingit. 167 
264 848 ~ 9 R,N * 226 ~38 Cr.L.J. 467=19 N.L.J. 


--S. 520 ‘Court of appeal’—Additional Ses¬ 
sions Judge. 

Where an Additional District Magistrate had 
passed an order of disposal in his judgment of ac- 
qmttai in appeal, as an appeal from the acquittal 
would he only to the High Court and not to the 
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Sessions Court, the latter Court cannot hear an 
appeal from the order of disposal. (Weston.) 
Gopi v. Emperor. 1937 A.M.L.J. 141. 

-S. 520— “Court of appeal ”— Construction of 

—Acquittal by Magistrate and order for disposal 
of property—Appeal to Sessions Judge against 
order for disposal—Jurisdiction of Sessions Judge 
to reverse order. 

The words “Court of appeal” in S. 520, Cr. P. 
Code, are not limited to a Court before which an 
appeal from an order of acquittal or conviction, 
as the case may be, could lie or in which such an 
appeal is or might be pending. The jurisdiction 
of a Court of appeal to deal with an order for 
disposal of property is not dependant on the 
question in what Court an appeal from the ac¬ 
quittal or conviction might be brought. Where 
an order is passed by a Magistrate for disposal of 
property, the accused having been acquitted, the 
Sessions Judge, as a Court of appeal, i.e., as the 
Court to which appeals ordinarily lie from the 
Magistrate’s Court, has jurisdiction under S. 520 
to entertain and hear and dispose of an appeal 
from the order for disposal, although there has 
been and can be no appeal to him from the order 
of acquittal passed by the Magistrate who passes 
the order for disposal of the property. (Guha 
and Bartley, JJ.) Banuruddin Biswas v. Gani 
Mia Sawdagar. 160 I.C. 591 — 8 R.C. 445 = 37 
Cr.L.J. 313 = 40 C.W.N. 287 = 1936 Cr. C. 112 = 
A.I.R. 1936 Cal. 21. 

-S. 520— Jurisdiction of District Magistrate 

under—Property if should be proved to be stolen 
—Burden of proof—Order for sale and for reten¬ 
tion of sale proceeds in Court pending decision by 
Civil Couid — Legality. 

In order that a District Magistrate should have 
jurisdiction to dispose of property under S. 520, 
Cr. P. Code, it is only necessary that he should 
find that an offence appears to have been commit¬ 
ted in respect of that property. It is not neces¬ 
sary that the property should be proved to have 
been stolen. There are cases where it may be 
perfectly manifest that property discovered in 
some search is stolen property and that it belongs 
either to the complainant or the accused. If 
where the person claiming to be the owner of the 
property is before the Magistrate, he must, if he 
desires the magistrate to treat as owner any one 
other than the person who was in possession, prove 
that it is his. But the magistrate has no juris¬ 
diction to pass an order for sale of the property 
and for retention of the sale proceeds in deposit in 
Court pending a decision of a Civil Court as to 
the ownership of the property. The magistrate 
ought not by the application of S. 520 to make 
an order tantamount to attachment before judg¬ 
ment in Civil Court. (James, J.) Kasiram 
Marwari v. Makhanji Dwarka Prasad. 171 I.C. 
689 = 38 Cr.L.J. 1091 = 18 Pat.L.T. 441 = 4 B.R. 
40 = 10 R.P. 221 = A.I.R. 1937 Pat. 591. 

-S. 520— Jurisdiction under — Order by De¬ 
puty Magistrate for disposal of property after 
acquittal of accused—Revision by Additional Ses¬ 
sions Judge — Competency. 

Where a Deputy Magistrate makes an order 
for disposal of property under S. 517 of the 
Cr. P. Code, the Additional Sessions Judge has 


CR. P. CODE (1898), S. 522. 

jurisdiction to revise that order, although such 
order may have been passed in a case in which 
the accused is acquitted. (Guha and Bartley,. 
JJ.) Rampiial Tatwa v. Jasodia Malain. 64 C. 
L.J. 542 = 40 C.W.N. 862. 

--S. 520— Bowers of Sessions Court. 

S. 520, Cr. P. Code, gives the Sessions Court 
power to modify, alter or annul an order passed 
under S. 517 by a Subordinate Magistrate. 
(Baguley, J.) Maung Po Tu v. The King. 1938 
Rang.L.R. 143 = 176 I.C. 451 = 11 R.R. 67=39 Cr. 
L.J. 763=A.I.R. 1938 Rang. 278. 

-S. 521— Complaint under S. 501, I. P. Code, 

in respect of defamatory passages in booh—Order 
for destruction of entire booh — Propriety — Pro¬ 
per order. 

Where on a complaint in respect of a defama¬ 
tory book, certain passages in the book are held 
to be defamatory, an order directing destruction 
of the entire book cannot be sustained. The 
proper order is to direct the pages in the book 
containing the objectionable passages to be des¬ 
troyed. (Lahshmana Rao, J.) Sumitramma v. 
Krisiinamurthi Sastri. 1940 M.W.N. 532—52 
L.W. 118. 


-S. 522— Accused entering possession of 

complainant's house by breaking loch—Order of 
restoration of possession—Power of Court to pass. 

Where the accused persons broke open the 
lock of the house of the complainant in his absence 
and entered into possession thereof and when the 
complainant reached the spot, the accused were 
standing there armed with kulharis and sticks, 

Held, that the accused used criminal force to 
the lock which they broke, criminal because it in¬ 
volved the crime of miscliief and that, therefore, 
an order under S. 522, Cr. P. Code, directing 
restoration of possession of the house to the com¬ 
plainant was competent on conviction of the ac¬ 
cused under S. 448, I. P. Code. A.I.R. 1934 Lah. 
454, Diss. from. (Shemp, J.) Roda v. Autar 
Singh. 180 I.C. 501=11 R-L. 693=40 Cr.L.J. 
380 = 40 P.L.R. 923=A.I.R. 1938 Lah. 839. 


-S. 522— Conviction by Bench of Honorary 

Magistrates—Order directing restoration of pro¬ 
perty by another Bench — Legality. 

Where the accused was convicted for criminal 
trespass by a Special Bench of Honorary Magis¬ 
trates since abolished, another Bench has no jut} 9 ' 
diction to pass an order under S. 522, Cr. P. Code, 
directing the restoration of the property to the 
complainant. (Abdul Rashid, J.) Bhani v Na- 
rain Singh. 186 I.C. 895 — 41 Cr.L.J. 12 

R.L. 443=41 P.L.R. 908= A.I.R. 1940 Lah. 84. 

_S. 522 (3)— Delivery of possession—Power 

of re visional Court after expiry of one month 
after conviction. 

Under S. 522 a month after the date of convic¬ 
tion, the trial Judge becomes functus officio in the- 
matter of delivering possession. When once the- 
lower Court has ceased to have the power of giv¬ 
ing possession, the revisional Court cannot, when 
moved to consider the order of that Court refusing 
to give possession on the ground of limitation, en¬ 
large that period and grant the relief. ®ub- • 
(3) to that section comes into play only when an 
appeal or revision has been preferred agai 
conviction. It is then that the appeHatoorrevi^ 
sional Court is seized of that jurisdiction to r 
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tore possession although the original Court may not 
have done so and such higher Courts are not bound 
by the limitation of one month in doing bo. But 
this clause does not help if the Court of revision 
is considering the order of the trial Court under 
.S. 522, Cr. P. Code, refusing to grant possession 
because the time for making the order had passed. 
(Mir Ahmad, A.J.C.) Said Umar v. Abdul Qadir. 
166 I.C. 872 = 9 R. Pesh. 73 = 38 Cr.L.J. 333 = 
A.I.R. 1937 Pesh. 7. 

S. 522 —Order by appellate Court—Time 


CR. P. CODE (1898), S. 623. 

should have been exercised and that even if there 
was any defect in the order of the Magistrate 
who had passed it, the High Court itself would 
pass that order. (Varma, J.) Sahebjan v. Em¬ 
peror. 21 Pat.L.T. 697 = 6 B.R.. 366 = 186 LC 
423 = 41 Cr.L.J. 311 = 12 R.P. 512 = 1940 P W 
N. 562 = A.I.R. 1940 Pat. 409. 

322 — O r( l Cr under—Time within which 
it could be passed. 

An order under 8. 


r, 22, Cr. P. Code, must 


limit. 

A Court of appeal can pass an order under S. 
522, Cr. P. Code, at any time, however long, after 
conviction. One month is the time limit fixed for 
the trial Court in sub-S. (1), but there is nothing 
in sub-S. (3) to show that this limitation applies 
to a Court of appeal. If it did, the result would 
be that sub-S. (3) would be of little or no practical 
use, as a case will not usually reach the appellate 
Court before the expiry of the month. ( Gruer, J.) 
Namdeo V. Emperor. I.L.R. (1938) Nag. 454 = 
173 I.C. 620 = 10 R.N. 314 = 39 Cr.L.J. 342 = A.I.R. 
1938 Nag. 316. 


-S. 522 —Order under — Legality—Unlawful 

entry into house when locked. 

In a ease where the complainant himself alleges 
that the house was locked when the unlawful entry 
was effected it can by no stretch of language be 
aigued that the offence of criminal trespass was 
attended by criminal force or show of criminal 
force or by criminal intimidation. An order 
under S. 522, Cr. P. Code, in such a case is, 

,r?- ref ,°/ e I lllegaL 40 PLR - 923, Diss. from. 
{Dm Mahomed, J.) Ram Chand v. Emperor. I.LR 

(1939) Lah. 613 = 183 I.C. 340 = 12 R.L. 111 = 40 

Cr.L.J. 781=41 P.L.R. 63 = A.I.R. 1939 Lah 184. 

-S. 522 (3)— Order under — Limitation. 

S. 522 (3), Cr. P. Code, imposes no period of 
limitation on a Court of appeal or revision. Such 
a Court can, therefore, pass an order restoring the 
property to the complainant even after the expiry 
ot one month from the original conviction. 
{bkemp, J.) Roda v. Aijtar Singh. 180 LC. 601 
— 11 R.L. 693=40 Cr.L.J. 380 = 40 P.L.R. 923 = 
A.I.R. 1938 Lah. 839. 

-S. 522— Order under — I/vmitation. 


. Under S.. 522, Cr. P. Code, no order direct- 
mg restoration of possession of property can bo 
-passed more than one month after the decision 
of the case. It is immaterial that the applica¬ 
tion for restoration of possession is made within 
one month from the decision of tho case. ( Ab - 
dul Rashxd , J .) Munshi Ram v. Mota. 41 
P.L.R. 877. 

——— S. 522 —Order under — Limitation—Towers 
of Court of Revision. 

In a proper case, the Court of appeal or the 
XSo U o£ JK^ision can pass an order under S. 

an 

terest 

ed an order under this section mTre^rimn^wo 
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be passed within one month from the date of the 
conviction and any further delay would put it 
beyond the power of the Court to pass an order 
under the sect.on. It is not sufficient that tho 
application to the Court to exercise its powers 
should bo made within one month of the convic¬ 
tion. lurther, it was not the intention of the 
section that notice should be issued to the ac¬ 
cused before the orders should be passed. Other¬ 
wise it would bo easy for convicted persons to 
bring lt ab o u t that the Court should never be 

PjV* 3 ordcr . "'i'Wn one month from the 
date ol the conviction, (Mackney, j\ 

Mya v. Emperor. 170 LC. 368 = 10 RR fin- 

38 Cr.L.J. 918 = A.I.R. 1937 Rang. 248 

— -S. 522 —Order under—When can be passed 
For passing an order under S. 52° Cr P 

Die^of lnTi 31 be r ,(nvn that ,he owner 'or occu- 
} } ■ uas dls P oss ossed by reason of force 

showm to him or her. (Mackney. J.) d'w 

CiLJ V * Qi«-4TP 170 LC 368 = 10 B.R. 80 = 38 
Ci.L.J. 918 —A.I.R. 1937 Rang. 248. 

~~ S ; Id) and (3)— Restoration of posses- 
non—Umitatxon—Powers of High Court in red- 

Though an order passed by a Magistrate under 
Cr. P. Code, is lllecral if nnqqtvl 
.vend the prescribed period of one month' vet^t 
is competent to the High Court ns a Court of 
to ord ?. r the restoration of possession 
S 500 dls P. ossessed under Sub-S. (3) 0 f 

*■ <•*" i ” "ss- k 

•61= £! i!c 
= 40 Cr.L.J. 968=1939 AT, 140 

(H.C.) 566=A.I.R. 1M9 'Ah 662 T 39 A W E ' 

— S. 522 (3) Court of reference-leaning 

™ / 3 > »f 8. 522 

as sysrSE-y "31“ 

19^Lah Cr 95. J - 458=12 R L fcA.il' 

S. 522 (3) Scope—Order under S _- 


one 
Emperor 


* C , r - F- Code, if such Court is satisfied that 1 Rinht nt 22 ^)~^ co P e — Order 
order* of the nature is necessary in the in- I ‘Z„v q / l 0 p J >€< i 1 ~ 1 ^ conferred. 

“st of justice. Where a trial Magistrate pass- ‘wdiich ic V r° f S " .?, 22 onl * y applies to the Court 
... an order under this section more tlian two ’ as a Co deal ‘ n & the original matter either 
months after the date of conviction of the ac- JfJ• Co V rt of a PP eal , confirmation ref/ren™ 
fused under S. 448, L P. Code, but the delay liZ ™ m r f ,at j on to that matter It 

in passing tho order was not due to any fault fi V? 7 SOrt of ri £ ht of appeal by itself Wanin 'l 
on the part of the complainant, 7 aa order passed under 8. aga ^ 

on revision that* it w£ a fit case in Snakier’ /c’ 

vMnch the power under a 522, Cr. P. Code, Ism &1, to 458=12 E L 467=1 
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-S. 523 —Complaint of theft—Seizure of 

article during investigation—Case referred as 
of civil nature—Order for delivery of article 
to complainant—Legality of—Proper order. 

If no offences is made out in respect of an 
article seized from a person during investigation, 
and a complaint of theft is referred as one of a 
civil nature, the article must be returned to the 
person from whose possession it is seized and not 
to the complainant. (Lakshmana Pao, J O 
Subbayya v. Emperor. 185 I.C. 440 (1) = 
12 R.M. 573=41 Cr.L.J. 203=1939 M.W.N. 
793 (2)=A.I.R. 1939 Mad. 905. 

_S. 523 —Disposal of property—Duty of 

Magistrate. . 

Under S. 523, Or.P.Code, what the Magis¬ 
trate has to consider is, who is entitled to the 
possession of property which has been seized by 
the police. Where it is proved that the person 
from whose possession the property was seized 
came by it dishonestly, the Magistrate may have 
to consider questions of title in order to deter¬ 
mine the best right to possession. But where it 
appears that the police have seized property 
from a person who is not shown to have commit¬ 
ted any offence in relation to that property, 
then the Magistrate can only hold that that per¬ 
son is entitled to possession of the property. 
(Beaumont, C.J. and Mackhn, J.) Lakshmi- 
chand V. Gopikisan. 60 Bom. 183—38 Bom. 
L R 117=162 I.C. 265=37 Cr.L.J. 573 —8 
r.b! 409=1936 Cr.C. 363=A.I.R. 1936 Bom. 

171. 

_S. 523 —Duty of Court—Stolen property 

_ Property found in possession of person other 

than rightful owner—Duty to restore. 

Where the known facte plainly show that the 
property has- been stolen, it would be intolera¬ 
ble to allow the person in whose possession the 
property is found to retain it as against the 
rightful owner and force the latter to a civil 
suit for its recovery if the accused absconds. 
(Machney, J .) A.K.A.R.A. Chettyar v. Ma 
Saw Hla. 172 I.C. 106=39 Cr.L.J. 73— 
10 R.R. 221=A.I.R. 1937 Rang. 450. 

-S. 523 —Order for custody and production 

v*r 1 1 ... ^ J — /~1 m AIM /> 7-V 7 O 


of property—When can be made—Court unable 
to decide as to ownership of property—Proper 
procedure—Order for its detention in custody 
pending civil suit to be institutecL-Propriety. 

An order for custody and production of the 
property can bo made under S. 523, Cr.P.Codc, 
only if the person entitled to possession cannot 
be ascertained, and the Magistrate is bound to 
make an enquiry touching the right to posses¬ 
sion. If on the materials placed before him, 
lie is- of opinion that it could not be definitely 
said that, the property belongs to one party 
rather than to the other, ho cannot order it to 
be detained till the parties settle their disputes 
in a Civil Court. In such a case, it is his duty 
to proceed under S. 523 (2) and then under 
S. 524. It would be quite open to the parties 
in the meantime to go to the Civil Court, if they 
so desire, and in case a Civil Court decree 
is passed, further proceedings before the Magis¬ 
trate would then at onoe cease. In no circum¬ 
stances, whether the case be one under S. 517 
or under S. 523, can an order be made for de- 


CR. P. CODE (1898), S. 523. 

% 

tention in Court custody or in the custody of 
one of the parties, conditional on a civil suit 
being instituted for this might mean detention 
for an indefinite period, if no such suit is 
brought. ( Biswas, J.) Mahomed Yusuf v. Krish¬ 
na Mohan Bhattacharya. 172 I.C. 969=39 Cr. 
L.J. 245=10 R.C. 478=41 C.W.N. 1376- 
A.I.R. 1938 Cal. 17. 


S. 523— Person entitled to possession of 


property seized—Property not proved to have 
been connected with any crime—Person in posses¬ 
sion not shown to have committed any offence — 
Duty of magistrate. 

Where it appears that the police have seized 
property from a person who is not shown to have 
committed any offence in relation to that pro¬ 
perty, then the Magistrate can only hold that 
person to be entitled to possession of the pro¬ 
perty. ( Bhose , J.) Rani Sona Bahu v. 
Sobiiagsingh. 167 I.C. 848=9 R.N. 226— 
38 Cr.L.J. 467=19 N.L.J. 264. 

S. 523— Proceeding under S. 512 (1) — 


Disposal of property—Duty of Magistrate. 

A proceeding under S. 512 (1), Cr.P.Code, 
is neither an inquiry nor a trial, and the Magis¬ 
trate lias no authority to arrive at conclusions 
regarding facts which are in dispute between 
the contending parties, in order to decide which 
of these parties is the person entitled to the 
possession of the property. He must give pos¬ 
session to the person so entitled, having regard 
to the indisputable or admitted facts, and leave 
the contending parties to fight out their rights 
in a Civil Court. ( Roberts , C.J. and Dunlcley, 
J.) U Ba Hlaing v. Bauabux Sodani. 14 
Rang. 633=167 I.C. 245=9 R.R. 305=38 Cr. 
L.J. 358=A.I.R. 1937 Rang. 42. 

S. 523— Scope and applicability. 


S. 523, Cr. P. Code, will equally apply where 
there has been and there has not been an inquiry 
or trial, or where the property has been or has not 
been produced in Court. In other words, even in 
a case which comes under S. 517, if on the facts 
the Court finds itself unable to make an order for 
the disposal of the property in the manner indi¬ 
cated therein, it will be open to it to deal with the 
matter under S. 523. ( Biswas, /.) Mahomed 

Yusuf v. Krishna Mohan Bhattacharya. 172 
I.C. 959=39 Cr.L.J. 245=10 R.C. 478=41 C.W. 
N. 1376=A.I.R. 1938 Cal. 17. 

•S. 523 (1 )—Scope—Order of confiscation 


—Power of Court to pass. 

S. 523 (1) of the Cr. P. Code, is wide enough 
to cover an order of confiscation of property, and 
there is nothing to prevent a Magistrate from an 
order of forfeiture of the property to Government. 
The mere fact that there may be confiscation 
under S. 524 after proclamation as prescribed by 
S. 523 (2) does not preclude confiscation at once 
under S. 523 (1) without issuing such a proclama¬ 
tion. ( Gruer, J.) Syed Mahbub v. 

166 I.C. 690=9 R.N. 139=38 Cr.L.J. 262=19 N. 
L.J. 244=1936 Cr.C. 1139=A.I.R. 1936 Nag- 
266. 

Ss. 523 and S17—Appeal— Proceedwg 


—vjd. jxiu cuau ~ - r r »»_ j, ~,trr 

wider S. 512 (l)—Order of Magistrate disposing 
of property—Right of appeal. 
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A proceeding under S. 512 (1), Cr. P. Code, is 
a judicial proceeding which is neither an enquiry 
nor a trial within the meaning of S. 517, Cr. P. 
Code, and hence an order made by a Sub- 
Divisional Magistrate at the conclusion of such 
proceeding for the disposal of property produced 
before the Court, is made under S. 523 of the 
Code, and not under the provisions of S. 517, and 
therefore, no appeal lies against such an order. 
(Roberts, C.J. and Dunk ley, J.) U Ba Hi.ainc 
v. Baladux Sodani. 14 Rang. 633=167 I.C. 245 

=9 R.R. 305=38 Cr.L.J. 358=A.I.R. 1937 
Rang. 42. 


Ss. 523 and 524— Ou'iicr of animal seised 
unknown—Procedure to be followed. 

If a Magistrate finds that the owner of an 
animal seized by the Police is unknown, he should 
proceed as directed by S. 523. Cr. P. Code, that 
is to say, it is obligatory to issue a proclamation 
requiring any person who has a claim to the 
animal to establish that claim within six months. 
On the expiry of that period, if no such claim has 
been established, and the person in whose posses¬ 
sion the animal was actually found, is unable to 
show that it was legally acquired by him, it shall 
be at the disposal of the Government. ( Bartlev 
and Henderson, J.) Mahomed Yusuf v. 
Krishna Mohan Bhattacharjee. 69 C.L.J. 96 
- r S. 526. 

Adjournment. 

Affidavit. 

Application for transfer. 

Convenience and expediency. 

Duty of Court. 

Grounds for transfer. 

Not a ground for transfer. 

“Party”. 

Procedure. 

Power of Court. 

Right to apply. 

Scope. 

Security bond. 

Sessions trial. 

Transfer. 

Adjournment. 

r j. ? 2 ?. W ,—Absence of accused—Plea of 
illness disbelieved—Application for adjournment 
under, ref used—Transfer, if to be granted. 

ihe accused who had remained absent produc¬ 
ed medical certificate to support their plea of 
illness but it was disbelieved by the Magistrate. 
Ihe accused thereupon applied for an adjourn- 

refused n ^ Cr ^ ^ ^ an ^ application was 

transfei ’ should be allowed even though 
disobedience of S. 526 (8) may be inadvertent and 

?£ grant specially when the accused declare 
that they would not claim de novo trial. (Gruer 
{•) Narayan v ■ Bala Urkuda. 165 I.C. 425= 
37 Cr.L.J. 1146=9 R.N. 78=1936 Cr.C. 693= 
A.I.R. 1936 Nag. 146. 


—--S. 526 (S)—Adjournment granted on con¬ 

dition that applicant should within reasonable time 
apply to High Court—Application wrongly but in 
good faith made to local Court—If fatal. 

Where an adjournment under S. 526 (8), Cr. P 
Code, is granted to an applicant on condition that 
he should, within reasonable time, apply to the 
High Court for transfer of the case, if the appli- 
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cant in mistake but in good faith first moves the 
local Court for transfer, he should, if the mistake 
is made for the first time, be pardoned the delay. 
(Davis, J.C. and Lobo, J.) Gajadhak Bhag- 
ciiand V. Emperor. 174 I.C. 521 = 39 Cr.L.J. 
425=10 R.S. 258 = A.I.R. 1938 Sind 66 . 

—S. 526— -Application for adjournment after 
examination of defence witnesses and before 
close of defence ease — Competency—Arguments 
2 . * ^ not over—If defence case—If closed. 

Obiter: If the defence argument in a case has 
not concluded, the defence case cannot be said to 
have been closed; and it cannot be held that there 
cannot be a case in which the accused cannot 
justly say that the Court became prejudiced dur¬ 
ing the hearing of the argument. 

Quaere: Whether an application for adjourn¬ 
ment under S. 526, Cr. P. Code, is entertainable 
after the defence of the witnesses have been 
examined, but before the close of the argument ? 

(Khaja Mohammad Moor, J.) Ishar Singh v. 
Shama Dushadh. 167* I.C. 881 = 9 R P 449 = 
38 Cr.L.J. 484=3 B.R. 379=1936 P.W.N. 561 = 
17 Pat.L.T. 627=A.I.R. 1937 Pat. 131. 

Affidavit. 

— S. 526— Affidavit not sworn before High 
Court—Application for transfer—If can be en¬ 
tertained. 

Where an affidavit is filed along with the ap¬ 
plication for transfer under S. 526, but the affida¬ 
vit purports to have been sworn before an officer 
of the District Judge’s Court and not before the 
High Court as required by S. 539 the said affidavit 
not being sufficient for the purposes of S. 526 (4) 
the application for transfer cannot be entertained 
A.I.R. 1931 Cal. 710, Rel. on. (Almond, J.C.) 
Ram Ditta Mae v. Emperor. 184 I.C. 10=12 R 

Pesh. 22=40 Cr.L.J. 847=A.I.R. 1939 Pesh! 
38. 

Application for transfer. 

- S. 526 —Application for transfer—Proof of 
facts — Necessity. 

In case of an application for transfer it is 
necessary for a person who claims a transfer to 
prove by affidavit, fully and strictly, all the facts 
on which he rests his claim. '(Braund and 

A -^ c * A Chein V. Emperor. 

178 I.C. 942=11 R.R. 287=40 Cr L I 154— 
A.I.R. ^1938 Rang. 454. 

1 528 W—Application for transfer ad¬ 

mitted by High Court—Duty of trying Magis¬ 
trate to stay proceedings. 

When the High Court admits an application 
tor the transfer of a case, there is invariably an 
order tor stay of proceedings. Even if the order 
is not expressly made, it is implied. If the trv- 
mg Magistrate is informed that the High Court 
has admitted the transfer application, it is his 
duty to stay the case. (Khaja Mohammad Noor, 

r'U J „ S « AR s ingh v. Shama Dushadh. 167 

I.C. 881=9 R.P. 449=38 Cr.L.J. 484=3 B R 

rii !^ 37 p ^ 131 56i = 17 «£ 

s. 526—-High Court's powers of transfer 

—Apphcation by witness—Competency—Grounds. 

The H!gh Court can if it thinks proper, act 
the application, of a witness, and would 
certainly do so if it is satisfied that the process 

CoU L rt ,S be, ? g abused ’ that the proceed¬ 
ings are sham or bogus proceedings instituted 
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or continued for some ulterior purpose, for a 
purpose not within the intention and provisions 
of the relevant sections of the Code. But 
where no useful purpose, public or private, would 
be served by the transfer of the case nor is there 
any reasonable ground for apprehension on the 
part of the applicant that the Magistrate will not 
deal fairly and honestly in his final order with 
the questions under the provisions of the Cr. P. 
Code, before him for his decision, the case cannot 
be transferred. {Davis, J.C.) Om Radhe v. 
Emperor. I.L.R. (1940) Kar. 113=183 I.C. 460 
= 12 R.S. 55=40 Cr.L.J. 803=A.I.R. 1939 Sind 
238. 

-S. 526 (8 )—Practice in Sind of requiring 

application for transfer to be made to local autho¬ 
rities—Whether should be altered —Quaere. 

Quaere : Whether in view of the provisions of 
Cl. 8 of S. 526 the practice now prevailing in the 
province of Sind of requiring an application for 
transfer being made to the local authorities should 
be altered or not. (Rupchand Bilaram and Mehta, 
A.J.Cs.) Mahomed Ramzan v. Emperor. 162 
I.C. 985=37 Cr.L.J. 792=8 R.S. 178=1936 Cr. 
C. 489=A.I.R. 1936 Sind 51. 

Convenience and expediency. 

-S. 526 —Convenience and expediency. 

While it is true that convenience and expediency 
are factors to be considered in the trial of a case, 
beyond even those considerations, is the more im¬ 
portant consideration that justice should be done. 
(Davis, J.C. and Tyabji, J.) Jashanmal v. Em¬ 
peror. I.L.R. (1940) Kar. 95=183 I.C. 619=12 
R.S. 64=40 Cr.L.J. 818 (2)=A.I.R. 1939 Sind 
222 . 

Duty of Court. 

■S. 526 —Ground for transfer — Considera¬ 


tions before ordering. 

Magistrate should consider and understand the 
scope and purpose of S. 526, Cr. P. Code, before 
ordering transfer of a case. For a Magistrate to 
transfer a case from one Court to another at his 
wliim and caprice would be seriously to interfere 

with the working of the Courts and would shake ©— - ™ Clir h 

the confidence of the public in those Courts, and case could therefore be transferred on such 

* _ Z-' A A o 1 AM O • 
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stantial sentence of imprisonment, his proper 
course is to direct the accused to execute a bpnd 
under S. 562 (1), Cr. P. Code, for the offence of 
theft under S. 380, I. P. Code, and to sentence 
him to imprisonment until the rising of the Court 
for the offence of house-breaking under S. 454, 
I. P. Code, (Broomfield and Norman, //.) Em¬ 
peror v. "Veshaba Sakhoba. 40 Bam.L.R. 927 
=178 I.C. 330=11 R.B. 155=40 Cr.L.J. 48= 
A.I.R. 1938 Bom. 463. 

Grounds for transfer. 

Apprehension. 

Bias. 

Duty of Court. 

Embarrassment. 

Expediency. 

Hostility. 

Illegal order. 

Improper conduct. 

Inconvenience. 

Irregular procedure. 

Mistake of law. 

Party interested. 

Official influence. 

Opinion formed. 

Prejudice. 

Public interest. 

Sensational nature of case. 

Apprehension. 

-S. 526 —Ground for transfer—Apprehen¬ 
sion of accused. 

The accused applied for the transfer of his case 
to another District on the ground that there were 
rumours in the city that the Magistrate was bribed 
by the accused. The other ground stated in the 
application was that the Magistrate ordered him 
to pay subsistence allowance for witnesses when 
he prayed for an adjournment in the case. 

Held, that the Magistrate had no power to 
order the accused to pay the subsistence allowance' 
before granting the adjournment and the order 
therefore was in itself a sufficient ground to raise 
an apprehension in the mind of the accused that 
he would not get a fair and impartial trial. The 


11 1 V/ WIUIVJ V.UV. V V/*. - | 

the transfer of a case from one Court to another 
is not a thing lightly to be done. (Davis, J.C. ana 
Mehta, A.J.C) Sugnomal Tahilram v. Phatan- 
das. 166 I.C. 83 (2)=9 R.S. 120=38 Cr.L.J. 
133 (2) = 1936 Cr.C. 1093 =A.I.R. 1936 Sind 

237 . 

_S 526 (1)— Procedure— Conviction under 

Ss. 380 'and 454, I. P. Code-Proper sentence- 
Duty of Magistrate—Release on probation—IJ 
justified—Sentence of imprisonment—Necessity 

/0 In the case of a conviction for theft and house- 
breaking, if the Magistrate gives merely a nominal 
sentence of imprisonment till the rising of th 
Court, then, although he is complying with the 
letter of the law, he is m fact treating the accused 
more leniently than if lie had applied S. 562 (1). 
An accused convicted under S. 379 or joU, 1. r. 
Code, may in a proper case be released on proba¬ 
tion of good conduct. If he is convicted under 
Ss. 454 and 457, I. P. Code, a sentence of imprison¬ 
ment is obligatory. Where, therefore, in case of 
conviction under Ss. 380 and 454, the Magistrate 
"considers that it is not desirable to inflict a sub¬ 


ground alone. . ., 

Held also, that a reasonable apprehension would 
arise in the mind of the accused to the effect that 
the officer concerned knowing that some allega¬ 
tions had been made against him, would try to 
clear his character by convicting the accused. The 
case could be transferred on this ground also. 
(Ba U, J.) Lay Tin Ngar v. Emperor. 170 
I.C. 841=38 Cr.L.J. 963=10 R.R. 105= A.I.R. 
1937 Rang. 311. 

-S. 526 —Grounds for transfer—Apprehen¬ 
sion of accused—Accused applying for stay of 
proceedings pending application for transfer 
Magistrate staying proceedings but cancelling oau 

The accused after having cross : examined the 
prosecution witnesses made an application tor 
stay of proceedings pending application for trans¬ 
fer of the case which they intended to make to 

the Court of the Judicial Commissioner. The trial 

Magistrate stayed the proceedings ^^Tvolous' 
but considering that the application jjs Jnvolous 
and designed to prolong the case, cancelled the Da 1 
which had been previously granted. 
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Held, that the Magistrate’s action in cancelling 
the bail bond was sufficient to create reasonable 
apprehension in the mind of the accused that fair 
trial was not likely to be received and hence the 
transfer of the case was proper. ( Middleton, 
J.C.) Mt. Lalan v. Emperor. 167 I.C. 175= 

9 R Pesh. 82=38 Cr.L.J. 387=A.I.R. 1937 
Pesh. 20. 

S. 526— Ground for transfer—Accused 
prosecuted on report of District Magistrate— 

l rafts for of case to Magistrate not subordinate to 
hwi. 

The accused who was a clerk to the Bench 
Magistrate was found to have made some defal¬ 
cations of money paid in as fines by convicted 
persons. The District Magistrate after depart¬ 
mental enquiry made a report to the police to 
start prosecution against him under S. 409, Penal 
Code, on the ground that there was a prima facie 
case against the accused of having committed an 
offence, under S. 409, Penal Code. The accused 
filed a transfer application to the effect that the 
case be tried by a Magistrate outside the district 
as the Magistrate in the district would not be 
impartial to him owing to the expression of 
opinion by the District Magistrate of the commis¬ 
sion of the offence. 

Held, that though an apprehension in the mind 
of accused that he would not receive an impartial 
trial from a Magistrate subordinate to the Dis¬ 
trict Magistrate might actually be groundless, yet 
it was not unlikely in that a fear might arise in 
the accused s mind to that effect. It was there¬ 
fore proper for the ends of justice to transfer the 
case to a Magistrate who was not immediately sub¬ 
ordinate to the District Magistrate and this could 
be done by transferring the case to a civil Judge 
invested with the powers of the Magistrate in the 
same district. {Mackmey, J.) Maung Than 
Shwe v. Deputy Commissioner, Hanthawaddy. 
170 I C. 420=38 Cr.L.J. 923=10 R.R. 81 = 
A.I.R. 1937 Rang. 284. 

“;-S. 526— Grounds for transfer — Apprehen¬ 

sion of accused—Judge convicting accused for 
contempt during trial—If ground for transfer. 

The accused, after hearing for the day was 
finished, was called back and convicted under 
S. 228, I. P. Code. The accused apprehending that 
the Court would not conduct the case impartially, 
applied for transfer of the case. 

Held, that it might be that the learned Judge 
erred in taking proceedings for contempt of Court 
and in convicting accused for that offence, but the 
mere conviction did not warrant the transfer of 
the case. To hold otherwise would be to concede 
the privilege to a party to a case to secure the 
transfer of a case from a particular Court by 
being unnecessarily offensive and insolent and 
thus courting proceedings for contempt of Court. 
This could not be allowed. {Iqbal Ahmad J ) 
Salag Ram v. Emperor. 167 I.C. 515—9 R A 

550=1937 A.L.R. 201=38 Cr.L.J. 416 ( 2 )- 
\H 6 7 AjW.R- 967=1936 A.Cr.C .207=A ( .i!r. 

S. SIS—Grounds for transfer—Apprehen- 
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fer, and an explanation is called for, it would be 
more satisfactory, if the allegations are not true 
to straightaway deny them, rather than to indulge 
in general statements that ‘what the petitioner 
believes is not evidence’ and so on. Where an 
allegation is made that the magistrate was staying 
with a person who had endorsed the complaint, 
and it is not denied, then the only question is 
whether or not the petitioner has reasonable appre¬ 
hension of prejudice from such conduct. It was 
held that such conduct was undesirable and that 
the case should be transferred. (Dhavlc J.) 
Bindeshwari Missir v. Emperor. 175 I C 49 
=4 R.B. 519 (1) = 10 R.P. 571 = 39 Cr.L J 517— 
1938 P.W.N. 518=A.I.R. 1938 Pat. 376. 

—S. 526— Ground for transfer — Incidents 
creating apprehcnsioiv— Transfer to another dis¬ 
trict — Propriety. 

Where incidents have happened which are cal¬ 
culated to create in the mind of the applicant for 
transfer a justifiable apprehension that he would 
not have an impartial trial in the district, it is 
proper in the interest of justice to transfer the 
case to another district. ( Nanavutty, J.) Ali 

v i Emperor. 160 I.C. 965=8 R.O. 
295=37 Cr.L.J. 386=1936 O.W.N. 254. 

—— S. 526— Grounds for transfer — Magistrate 
(ailing witnesses to chamber and interzdewing 
them in the absence of parties and their pleaders 
—If sufficient ground. 

Where a magistrate calls into his chamber two 
of the witnesses for the complainant and inter¬ 
views them during the pendency of the case in the 
absence of the parties or of their advocates, the 
circumstance is such as to give rise to reasonable 
apprehension in the mind of the complainant that 
his case will, be prejudiced if it is heard further 
by that magistrate, and the High Court on that 

C i I .... case on the application 

of the complainant. When the conduct of a magis¬ 
trate becomes so friendly and informal that he 
interviews witnesses in his room when there is no 
necessity, when there are no pleaders and when 
the complainant, though present in Court, is not 
called, that exceeds proper bounds, and gives rise 

? i he Jf e i ,n * f that t, l e magistrate has abandoned 
that attitude of detachment which a trying magis¬ 
trate should, in a case where he is to do or to 
seem to do justice, ordinarily maintain. (Davis, 

L R 329 AH ° MED Abdullah v - Emperor. 29 S. 


. r if a *-:— * . — siyprenen- 

ston—Explanation of magistrate—IVhat should 
contain—Putting up with the complainant’s friend 
—Reasonable apprehension. 

are made against a magis¬ 
trate in connection with an application for tnms- 

Q.. D.—183 


77 S. 526 —Ground for transfer—Magistrate’s 

dUS \xru y °* " nn { c /ssary haste in trial of case. 

Where the Magistrate has displayed far too 
much haste in the trial of the case and has 
wrongly failed to give the accused opportunity to 
engage such legal assistance as he thought proper 
the c °nauct of the Magistrate, although not in- 
spired by arty unfair motives, is such as to fill the 
mind of the accused, not unreasonably, with an 
apprehension that he will not secure a fair and 
. . . ^ ^ him, and the accused can 

?w„ h ! s case transferred from such Magistrate. 
(Marino 1 /.) U Po My* r. The Kmc. 175 

19^*8 Ran = g l98: J ' 576 = 10 483=A ' LR - 

“7 7 s - 526 —Ground for transfer—Apprehen¬ 

sion of accused—Magistrate refusing to stay pro¬ 
ceedings under Sub-S. ( 8 ). 
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S. 526 (8), Cr. P. Code, enjoins that the Magis¬ 
trate should give a reasonable adjournment for 
the express purpose of affording an applicant an 
opportunity to obtain a stay order from the High 
Court Where a Magistrate deliberately refuses 
to adjourn proceedings, he gives the applicant 
reasonable ground for apprehension that he will 
not be unprejudiced in the conduct of the trial, 
and it is, therefore, desirable that a transfer of 
the case should take place. ( Grille, J .) Bali- 
ram v. Marubai. I.L.R. (1936) Nag. 219=37 
Cr.L.J. 1054=9 R.N. 51 (2) = 164 I.C. 1065= 

1936 Cr.C. 1027=A.I.R. 1936 Nag. 233. 

—---S. 5 2b—Ground for transfer—Magistrate 

rejecting sureties without reason. 

Where on the accused furnishing sureties, the 
Magistrate calls for a report from the Tahsil as 
to the sufficiency of the security and on receipt of 
that report reporting the security offered to be 
sufficient, he for some reason or other accepts the 
security in one case and rejects it in the other 
cases against the accused, and on the accused 
furnishing another surety who had previously 
stood surety for him and whose security was 
accepted by the Magistrate, the Magistrate again 
calls for a report from Tahsil and admits him 
to bail only after the application for transfer is 
filed, 

Held, that the facts are such as could reason¬ 
ably create an apprehension in the mind of the 
accused that he would not get a fair trial and 
that the case should, therefore, be transferred to 
another Court, and that in matters like this, con¬ 
siderations of justice must prevail over those of 
convenience of parties. (Zia-ul-Hasan, J.) Brij 
Mohan Pande v. Emperor. 1936 O.W.N. 1232 
=9 R.O. 266=38 Cr.L.J. 105=165 I.C. 873= 
1938 A.Cr.C. 52=1936 O.L.R. 691=A.I.R. 1937 
Oudh 79. 

- S. 526 —Ground for transfer — Apprehen¬ 
sion of accused—Magistrate receiving complainant 
in his chamber during pendency of his case before 
him. 

When the accused applies for a transfer of the 
case to another Magistrate, what effect the words 
or the action of a trying Magistrate will have on 
the mind of an accused person should always be 
considered and if the words or action of the 
Magistrate would raise an apprehension in the 
mind of the accused person that he would not 
have a fair and impartial trial, then the case must 
be transferred. A Magistrate received the com¬ 
plainant in his own chamber while the complain¬ 
ant’s case was pending before him. The Magis¬ 
trate stated that the complainant had come to him 
as he was his old friend to pay a formal com¬ 
plimentary call. 

Held, that the action of the Magistrate would 
undoubtedly raise an apprehension in the mind of 
the accused that he would not have a fair and 
impartial trial and, therefore, the transfer of case 
to another Magistrate was proper. (Ba U, J.) 
De Carmo Lobo v. G. C. Bh attach arjee. 170 
I.C. 270=10 R.R. 71=38 Cr.L.J. 882=A.I.R. 

1937 Rang. 272. 

-S. 526 (1) (a) and (e)— Ground for trans¬ 
fer—Apprehension of accused—Objection to trial 
by Magistrate on personal grounds—Transfer if 
to be granted — Principles. 

It is of fundamental importance that justice 
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should not only be done, but should manifestly and 
undoubtedly be seen to be done. One important 
object, at all events, is to clear away everything 
which might engender suspicion and distrust of 
the tribunal, and so to promote the feeling of 
confidence in the administration of justice which 
is so essential to social order and security. What 
the Court has to consider is not merely the ques¬ 
tion whether there has been any real bias in the 
mind of the presiding judge against the applicant, 
but also the further question whether incidents 
may not have happened which, though they may 
be susceptible of explanation and may have hap¬ 
pened without there being any real bias in the 
mind of the Judge, are nevertheless such as are 
calculated to create in the mind of the applicant 
a justifiable apprehension that he would not have 
an impartial trial. The complainant purchased a 
car through the trying Magistrate’s son who was 
a salesman of some company on some favourable 
terms, and this purchase was made by him subse¬ 
quent to the filing of his complaint. The accused 
on hearing this applied for transfer of the case. 

Held, although the trying Magistrate had no 
personal knowledge of the transaction till the date 
of transfer application and the son’s conduct in 
bringing about the transaction was nothing but 
bona fide, the objection being on a personal 
ground, it was very likely that in spite of his 
renowned impartiality, he would be placed in an 
embarrassing position if he would be asked to 
decide the case even after the application for 
transfer. The apprehension in the minds of the 
accused being also justifiable it was expedient in 
the ends of justice to transfer the case from the 
file of the trying Magistrate. ( Ghose and Hen¬ 
derson, JJ.) Hemanta Kumar Sarkar v. Nanda 
Kumar Singh. 167 I.C. 251=9 R.C. 660=38 
Cr.L.J. 344=64 C.L.J. 532=41 C.W.N. 188=A. 
I.R. 1937 Cal. 64. 

-S. 526— Grounds for transfer—Reasonable 

apprehension in mind of accused. 

In a trial the Judge declined to allow the plea¬ 
ders for the accused to see the record of the 
statements made by prosecution witnesses under 
S. 164, Cr. P. Code, or to cross-examine the wit¬ 
nesses thereon. Further in the cross-examination 
of a witness the Judge disallowed a question which 
was not material to the accused. Moveover refe¬ 
rence in the cross-examination to the contents of 
the charge sheet was refused. 

Held, that these things created an apprehension 
in the mind of the accused that he would not 
have a fair and impartial trial and hence the case 
should be transferred to another Magistrate for 
trial. ( Roberts, C.J . and Dunkley, J.) Brah- 
maya v. King. 179 I.C. 783=11 R.R. 247=40 
Cr.L.J. 265=A.I.R. 1938 Rang. 442. 

-S. 526 —Ground for transfer — Reasonable 

apprehension—Case remanded after conviction to 
same Magistrate. 

Any accused who has once been convicted by a 
Magistrate, to whom a case is sent back because 
of errors in procedure, has a reasonable apprehen¬ 
sion that he is likely to be convicted again by 
that Magistrate and prima facie the case ought 
to be sent to another Magistrate for trial. (Skemp, 

J.) Kanwar Sain v. Emperor. 179 I.C. 819= 

11 R.L. 640 (1)=41 P.L.R. 213=A.I.R. 1939 
Lah. 27. 
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—-- S. 526 — Reasonable apprehension in mind 

of accused that he would not (jet fair trial— 
T ransfer. 

Where the attitude and orders of the Magis¬ 
trate have created a reasonable apprehension in 
the minds of the accused that they would not get 
a fair and impartial trial at his hands, the case 
should be transferred even though there is no 
reason to doubt that the Magistrate will do his 
best to come to a correct conclusion if he con¬ 
tinues the trial, as it is necessary not only that 
justice should be done but that it should appear 
that justice is being done. ( Mohamad Noor, J.) 
Lal Bahadur Raut v. Emperor. 175 I.C. 110 
=4 B.R. 533=10 R.P. 581 = 39 Cr.L.J. 527=A. 
I.R. 1938 Pat. 238. 

Bias. 

S. 526— Grounds for transfer—Fanciful 
apprehension of bias—If sufficient. 

Before the High Court would take into con¬ 
sideration an apprehension raised in the mind of 
the accused that he would not get a fair trial, it 
must be satisfied that the apprehension is not a 
fanciful one. (Mackney, J.) Ko Ko Gvi v Em- 
peror. 161 I.C. 240 = 37 Cr.L.J. 436=8 R.R. 460 
—1936 Cr.C. 181=A.I.R. 1936 Rang. 114. 

—-S. 526 —Ground for transfer—Communal 

bias of magistrate—Reasonable apprehension. 

A Magistrate is not barred from trving cases 
between members of two communities bv reason 
of his belonging to one of them. But when a 
Magistrate finds himself placed in such a position 
it is incumbent upon him to exercise the greatest 
tact and discretion in handling the case. If the 
Magistrate has been guilty of errors of procedure 
the effect of which has been against the interests 
of the party belonging to the community to which 
he docs not belong, it is impossible to escape the 
conclusion that that party has a reasonable appre- 
hension that it is not likely to get an impartial 
trial. The case in such circumstances should be 
transferred from the file of the .Magistrate, 
although there is actually no communal bias in his 
mind. ( Blacker, J. ) Lal Singh v. Emperor. 
40 P.L.R. 505=177 I.C. 507 = 39 Cr.L.J. 888 = 

11 R.L. 333 (1)=A.I.R. 1938 Lah. 576. 

Duty of Court. 

S. 526 (a)— Ground for transfer—Test to 

_i. . j I . . r • .. 
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the powers given to him under S. 127 ( 1 ), Cr. P. 
Code, in relation to a particular disturbance or 
series of disturbances affords no ground for the 
transfer from the cognizance of that Magistrate 
of a case arising out of that disturbance or series 
of disturbances. If on the other hand, a Magis¬ 
trate, in the course of the performance of his 
duties in relation to any particular disturbance, 
were to acquire any particular knowledge by his 
own observation or otherwise winch might, in the 
hearing of any case, tend to embarrass him, it is 
possible that a transfer either at the instance of 
the Magistrate himself or at the instance of the 
accused person, might in some cases be desirable 
m the interests of justice. (Braund and Sharpe, 
JJ.) Maung Ba Chlin v. Emperor. 178 I C. 
942=11 R.R. 287=40 Cr.L.J. 154=A.I.R. 1938 
Rang. 454. . 

S. 526 —Grounds for transfer — Embarrass¬ 
ment—Deputy Commissioner lodging first infor¬ 
mation Apprehension as to manner of investi¬ 
gation—Desirability of transfer to another Dis¬ 
trict. 

Where the Deputy Commissioner has himself 
lodged the first information report in a case, when 
the accused alleges that the Deputy Commissioner 
was taking a personal interest in the case and 
was apprehensive of a fair trial before a Subordi¬ 
nate Magistrate in the same District, it is desirable 
that the case should be transferred to another 
District. I hough the Deputy Commissioner may 
he perfectly right in all that lie has done, it would 
he embarrassing to the trial Magistrate to have 
his Deputy Commissioner as a witness before him, 
especially when the accused is inclined to criticise 
the manner of the investigation made against him 
(Gruer, J.) Hormusji v. Crown. 1940 N.L.T 
335=A.I.R. 1940 Nag. 275. 

Expediency. 


decide whether fair and impartial enquiry cannot 
be had. 

S. 526, Cr. P. Code, does not say that a transfer 
may be ordered in any case where it is made to 
appear to the accused that a fair and impartial 
e . n .9 u . lr y OI * trial cannot be had, but says so where 
this is made to appear to the High Court. There- 
fore what is contemplated is that the Court itself 
should be satisfied on that point and the real test 
is not what the accused may reasonably or un- 
reasonaMy have been led to think about it. 

( [Davis, J.C. and Mehta, A.J.C.) Sugnomal 
Tahilram v. Phatandas. 166 I.C. 83 (2)=9 

133 (2 > = 1936 Cr.C. 1093 
—A.I.R. 1936 Sind 237. 

Embarrassment. 

- —S. 526— Grounds for transfer—Trial by 

magistrate who had exercised pozvers under S. 127 
(1), Cr. P . Code—Trial of offence in respect of 
such disturbance. 

As a general rule the mere fact that a Magis¬ 
trate has, in his capacity as a Magistrate, exercised 


--S. 526 —Ground for transfer—Expediency 

—Sessions Judge on appeal, remanding case hold- 
mg prima facie case under another section—Trial 
and conviction under this section—Appeal—Trans¬ 
fer to another Sessions Judge—If expedient. 

Where on an appeal by the accused against his 
conviction under S. 363. I. P. Code, the Sessions 
Judge remanded the case to the Magistrate on the 
ground that the accused ought to have been 
charged under S. 366 or 366-A, I. P. Code, as 
there was a prima facie case against him under 
those sections, and the Magistrate tried and con¬ 
victed the accused under S. 366-A, it is expedient 
in the interests of justice that the appeal against 
this conviction should be heard by the Court of 
some other Sessions Judge. ( Abdul Rashid, J.) 
Allah Bakhsh v. Emperor. 39 P.L.R. 78=171 

R C i93 9 7 Tah. 652.' 231=39 CrLJ ' 28 <2) = A1 ' 

S. 526— Ground for transfer—Failure to 
note questions disallowed. 

The fact that the Magistrate made no note on 
the record of the questions disallowed in cross- 
examination is no ground for transfer, as this is 
not required by statute law. ( Skemp, J.) Dewar 
Singh v. Emperor. 42 P.L.R. 589. 

Hostility. 

—— s . 526 —Grounds for transfer—Hostility— 

w .'f avour °Me comment by accused 
against Magistrate. 
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An Additional District Magistrate was trying a 
case against the accused. The accused made an 
application for transfer on the ground that as the 
accused had previously made some unfavourable 
comment on the Magistrate while he was Deputy 
Commissioner, he might harbour resentment 
against the applicant which would prevent him 
doing justice in the case. 

Held, that this could not be accepted as a ground 
for a transfer. ( Bratvnd, J.) U Saw v. The 
King. 179 I.C. 72=11 R.R. 298=40 Cr.L.J. 
162=A.I.R. 1938 Rang. 456. 

Illegal order. 

■S. 526 —Ground for transfer—Court pass¬ 


ing illegal order—Inference against impartiality — 
If justified. 

Courts may pass orders which may either be 
legal or illegal, but the mere passing .of an illegal 
order will not justify an inference against their 
honesty or impartiality. ( Din Mahomed, J.) 
Gauba v. Emperor. 18 Lah. 114=170 I.C. 586 
= 10 R.L. 135=38 Cr.L.J. 955=39 P.L.R. 643 
=A.I.R. 1937 Lah. 411. 

-S. 526 —Ground for transfer—Illegal order 

passed by Court. . _ 

A mere mistake of law committed by a Court 
during the trial of a case is no ground for its 
transfer, unless it is made to appear that the 
Court with a view to prejudice the party applying 
for transfer passed an illegal order. (Iqbal 
Ahmad, J.) Salig Ram v. Emperor. 167 I.C. 
515=9 R.A. 550=1937 All.L.R. 201=38 Cr.L.J. 
416 (2) = 1936 A.W.R. 967=1936 A.Cr.C. 
207=A.I.R. 1937 All. 171. 

-S. 526— Ground for transfer—Bail applica¬ 
tion unlawfully refused. , 

The accused’s application for bail was refused 
unlawfully and the trial of his case was delibe¬ 
rately postponed by the granting of unnecessarily 

lengthy adjournments. . 

Held that there were sufficient reasons tor the 

transfer of the case to the Court of some other 
Magistrate competent to try the case. (Mackney, 
j \ M A Azeez v. The King. 186 I.C. 147 
=12 R.R.'258=41 Cr.L.J. 252=A.I.R. 1940 

Ran 5l S . *526 —Ground for transfer—Refusal to 

give copy of judicial order. 

Where an application for transfer of a case 
from the file of a Magistrate was dismissed by 
the District Magistrate who sent back the records 
to the Magistrate, and the latter refused to supply 
a certified copy of the District Magistrate’s order 
on the ground that his sanction was necessary. 

Held, that the order of the District Magistrate 
being a judicial order a copy of it ought to have 
been given, and that as the accused had reasonable 
apprehension that he might not receive a fair 
trial, the case was liable to be transferred to the 
Court of another Magistrate. (Sketnp, J.) Cur 
Das Ram v. Emperor. 189 I.C. 605=13 K.L. 
109=41 Cr.L.J. 756=42 P.L.R. 192 =A.I.R. 
1940 Lah. 283. 

Improper conduct. ... 

S. 526 —Ground for transfer—Magistrate 

• ■ ^ at t _i . . . 


having interview with one of the parties. 

The fact that the Magistrate had an interview 
with one of the parties to the case privately and 
out of Court and heard from that party his version 
of the facts, is sufficient to disqualify him from 


CR. P. CODE (1898), S. 526. 

subsequently trying the case, and the case should, 
therefore, be transferred to another Court. 
(Blacker , /.) Pran Nath v. Emperor. 40 P.L. 
R. 157=175 I.C. 520=10 R.L. 734=39 Cr.L.J. 
606 (1)=A.I.R. 1938 Lah. 346. 

Inconvenience. 

--—S. 526 —Grounds for transfer—Magistrate 

hearing case at untimely and inconvenient hours 
and refusing adjournment. 

A Magistrate fixed time from 11-30 a.m. to 
5 p.m. and again from 5-30 till 10 p.m. for the 
hearing of the case although defence lawyers con¬ 
ducting cross-examination were Mahomedans fast¬ 
ing owing to Ramzan. Besides this by an earlier 
order the Magistrate refused to adjourn the case 
and to give the accused a reasonable opportunity 
of engaging and instructing another lawyer when 
his first lawyer conducting cross-examination 
suddenly fell ill. 

Held, that the orders created a reasonable ap¬ 
prehension in the minds of the accused that they 
would not get a fair and impartial trial at the 
hands of the Magistrate and hence the orders 
were sufficient grounds for the transfer of the 
case. (Mohamad Noor, J.) Lal Bahadur Raut 
v. Emperor. 175 I.C. 110=4 B.R. 533=10 R.P. 
581=39 Cr.L.J. 527=A.I.R. 1938 Pat. 238. 

-S. 526 —Grounds for transfer — Magistrate, 

being rather busy. 

The fact that the Magistrate is rather busy does 
not provide any good reason for the transfer of 
a case from his Court to another Court wherein 
almost the entire prosecution evidence had been 
recorded. (Abdul Rashid, J.) Baij Nath v. 
Ram Sarup. 166 I.C. 373 (2)=9 R.L. 361=38 
Cr.L.J. 181 = 1936 Cr.C. 795=A.I.R. 1936 Lah. 
827. 

Irregular Procedure. 

-S. 526 —Grounds for transfer—Irregular 

procedure. 

During the course of the trial the evidence of 
the police investigating officer was interpolated 
during the cross-examination of a prosecution 
witness. Complaint was made of this in the affi¬ 
davits supporting the petition for transfer. 

Held, that although Judge might better have 
waited till the investigating officer came to be 
called, he was entirely within his rights in putting 
this witness in the box. This course could not be 
said to have prejudiced accused. (Roberts, C.J. 
and Dunkley, J.) Brahmaya v. King. 179 I.C. 
783=11 R.R. 247=40 Cr.L.J. 265=A.I.R. 1938 
Rang. 442. 

Mistake of law. 

_S. 526 (8 )—Ground for transfer—Dismis¬ 
sal of application under—Mistake of law on the 
part of the Magistrate. 

A bona fide mistake of law on the part of a 
Magistrate is not a good ground of transfer; but 
a flagrant disobedience of the obligation under 
S 526 (8) is a sufficient reason for granting a 
transfer. (Gruer, /.) Narayan v. Bala Urkuda. 

165 I.C. 425=37 Cr.L.J. 1146=9 R.N. 78=1936 
Cr.C. 693=A.I.R. 1936 Nag. 146. 

Party interested. 

S. 526 (3) and (8 )— “Party '*‘ ereste “~ 


Person making report of offence to police—Kigm 

report of an offence to^ 
police is a party interested in the prosecution which 
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may be started bv the nonce within the meaning 
of CIs. (3) and ( 8 ) of S 526. Cr. P. Code, and 
has therefore a locus standi to apply for a transfer 
under the section: but his rights a re subordinate 
to those of the Crown, the latter being respon¬ 
sible for the prosecution. (Ganna Nath. .M 
Abdut. Nasffr v. Fmpkror. 171 T C. 934=10 R. 
A. 349=1937 A.L.R. 910-1937 ALT. 845= 
1937 A.Cr.C. 117=1937 A.W.R. 729=39 Cr.L.J. 
33=A.I.R. 1937 All. 664. 

Official influence. 

-S. 526— Grounds of transfer—Advocate 

ahhearina in the case, official superior of brother 
of the Magistrate—If sufficient ground for trans¬ 
fer 

Where the advocate appearing in the case is 
the official superior of the Magistrate’s brother, 
it should better be left to the good sense of the 
Magistrate whether to try the case himself or 
not. and if in a particular case, bv reason of his 
brother's relationship with the advocate, he feels 
in anv wav embarrassed in dealing with the case, 
he should send the papers to the superior Court 
which can, in the inquiry held bv itself, make anv 
necessary complaint. (Davis. J.C.) Tethananp v 
Fmpf.ror 183 T.C. 195=12 R.S. 47 = 40 Cr.L.J. 
750=A T.R. 1939 Sind 181. 

—--S. 526— Ground for transfer — Complaint 

laid hy Deputy Commissioner of district 

The mere fact alone that it is the Deputy Com¬ 
missioner who has laid the complaint does not 
afford a reasonable ground for apprehension in 
the mind of anv person that he will not receive 
a fair trial in the district of the Deputy Commis¬ 
sioner. Tn order to obtain transfer to another 
district, he must further show that the Subordi¬ 
nate Magistrates in the district in which the case 
is being tried are in awe of the Deputy Commis¬ 
sioner and look upon him as a person who must 
on no account be crossed. However, cases of 
this nature which have been instituted by the 
Deputy Commissioner or District Magistrate of a 
district, should not be tried by the Magistrate who 
is in such immediate touch with the Deputy Com¬ 
missioner or District Magistrate as is the Head¬ 
quarters Magistrate of the district. Where there 
are Magistrates who are not executive officers, 
it is desirable that they should be chosen to try 
such cases. It cannot be denied that an accused 
person might feel some apprehension that a 
subordinate executive officer might be unduly 
influenced by the expressed opinion of the Deputy 
Commissioner, and might be ready to pay too 
much deference to that opinion and might even be 
inclined to follow it in preference to his own. 
Such an apprehension could scarcely exist in 
regard to a Magistrate who belongs to the judicial 
service, and is in no likelihood of being unduly 
impressed by the authority of the executive head 
of the district. ( Mackney , J.) Maung Ba Gon 
v. The King. 181 I.C. 315=11 R.R. 458=40 
Cr.L.J. 532=A.I.R. 1939 Rang. 88. 

Opinion formed. 

-S. 526— Ground for transfer—Conviction 

by Magistrate-Order for re-trial on appeal—Re¬ 
trial by another Magistrate — Desirability. 

Where a Magistrate convicts the accused of the 
offences with which he is charged but the appellate 
Court, observing that the accused had not been 


given sufficient facility to summon and examine 
defence witnesses, orders a re-trial from the stage 
at which the proceedings became irregular, it is 
desirable that such a re-trial should not be taken 
by the officer who has already expressed his final 
opinion on the merits of the case. (Rowland. J.) 
Muhammad Kaisar v. Fmpfror. 166 I.C 466 = 
9 R.P. 299 (1 ) = 38 Cr.L.J. 229=3 B.R. 170 (2). 

S. 526 —Ground for transfer—Police Offi - 
cars of district heina witnesses. 

Tt is undesirable to transfer a case from a dis¬ 
trict because Police Officers of the district arc 
witnesses in the case. (Skemp. J.) Df.wan 
Singh v. Emperor. 42 P.L.R. 589. 

Prejudice. 

----S. 526 —Ground for transfer—Inference of 

Prejudice from refusal to summon 'witness—If 
justified. 

Magistrates must inevitably make mistakes 
sometimes in the course of the trial of one or 
other of the cases before them. The fact that 
they have made a mistake cannot possibly in itself 
induce any reasonable person to believe that the 
Magistrate is prejudiced against him. There 
must he some other circumstances in the light of 
which a reasonable and bona fide apprehension in 
die accused’s mind arises. The fact that the 
Magistrate was under a misapprehension as to the 
purpose for which the witnesses were called, and 
is to his being justified under S. 257. Cr. P. Code, 
m refusing to issue summons to witnesses residing 
m a far country, should not indicate to any reason¬ 
able person, in the absence of any other factors, 
'hat the Magistrate is prejudiced against him, or 
would not listen to him with an open mind no 
matter how serious the charge against the accused 
is. ( Mackney, J.) Suppaya Chettyar v. Karup- 
i> aya Pillay. 172 I.C. 937=10 R.R. 291=39 
Cr.L.J. 211=A . I. R . 1937 Rang. 528. 

Public interest. 

-S. 526 —Grounds for transfer—Public in¬ 
terest—Possibility of superior officials appearing 
as tidinesses—If grounds for transfer. 

The mere fact that public interest and some 
excitement are aroused at the time is no reason for 
taking a case away from a Magistrate. The possi¬ 
bility that superior officials will appear as witnesses 
in a case is also not an adequate ground for trans¬ 
ferring the case. ( Grucr. J.) Prithvinath v. 
Emperor. I.L.R. (1938) Nag. 248=175 I.C. 935 
= 11 R.N. 18 = 39 CrJL.J. 660=20 N.L.J. 151= 
A.I.R. 1938 Nag. 56. 

-S. 526 —Ground for transfer—Refusal to 

call certain person as witness. 

Refusal to call a particular person as a defence 
witness held no reason for transferring the case. 
(Skemp, J.) Mirza Jafar Beg v. Emperor. A. 
I.R. 1940 Lah. 354. 

Sensational nature of case. 

-S. 526 —Ground for transfer—Sensational 

nature of case—If justifies transfer. 

The fact that a case is sensational one cannot 
without qualification be accepted as a ground for 
the transfer of a case from one Court to another. 

If in fact the case is a sensational one and arouses 
a certain amount of public interest or public com¬ 
ment or public feeling, that is no reason, why an 
accused should lose faith in the Court, or why the 
superior Court should lose faith in the trial Court 
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and order retrial in another Court. (Davis, J.C. 
and Mehta, A.J.C.) Sugnomal Tahilram v. 
Phatandas. 166 I.C. 83 (2)=9 R.S. 120=38 
Cr.L.J. 133 (2) = 1936 Cr.C. 1093=A.I.R. 1936 
Sind 237. 

-S. 526—Magistrate issuing search warrant 

—If can trv case. See Public Gambling Act, S. 5. 

171 I.C. 1007. 

Not a ground for transfer. 

S. 526 —Allowance or disallowance of ques¬ 


tion by Judge. 

A Judge or Magistrate who conscientiously tries 
a case in a judicial proceeding has a legai duty 
to apply, to the best of his ability, the rules of 
evidence, as those rules are laid down in the 
Evidence Act. And his plain judicial duty is to 
exclude irrelevant evidence, whether in examina¬ 
tion-in-chief or in cross-examination. The allow¬ 
ance or disallowance of questions by a Judge in 
pursuance of a judicial duty cannot ever by itself 
afford a ground upon which to base an application 
for a transfer of a case, unless it is either shown 
affirmatively that there exists some improper 
motive or unless upon the face of the questions 
themselves, disallowed or allowed as the case may 
be, the only possible inference must be that they 
have been allowed or disallowed for some ulterior 
and improper reason. ( Braund , /.) U Saw V. 
The King. 179 I.C. 72=11 R.R. 298=40 Cr.L. 
J. 162=A.I.R. 1938 Rang. 456. 

-S. 526— Court convicting applicant for 

contempt. 

The mere conviction of the applicant for trans¬ 
fer by the Judge for contempt of Court, under 
S. 228, I. P. Code, does not warrant the transfer 
of the sessions case from his Court. (Iqbal 
Ahmad, J.) Salig Ram v. Empf.ror. 167 I.C. 
515=9 R.A. 550=1937 All.L.R. 201=38 Cr.L.J. 
416 (2) = 1936 A.W.R. 967=1936 A.Cr.C. 207= 
A.I.R. 1937 All. 171. 

- S. 526— Magistrate, tenant of father of 

accused. 

The fact that the Magistrate lives in the 
bungalow which is owned by the father of one of 
the accused persons is no ground for transfer, 
when the landlord lives in another town and the 
Magistrate took the house on rent long before the 
institution of the case in his Court. (Abdul 
Rashid, J.) Emperor v. Shana. 40 P.L.R. 468 
= 177 I.C. 187=11 R.L. 274=39 Cr.L.J. 853 (2) 
=A.I.R. 1938 Lah. 569. 

-S. 526— Refusal to permit questions being 

put to witness—If ground for transfer. 

A witness who had been examined by the police 
can reasonably be asked whether a particular ver¬ 
sion which he was giving in Court was given by 
him to the police. If he did give it, he is not 
contradicted. But if he did not, or if there is no 
mention of it in the diary, the value to be attached 
to the omission will depend upon the circumstances 
and may even mean the rejection of the version. 
The question in any case would be perfectly 
relevant and legitimate. However, the rejection 
of such question cannot be a ground for transfer. 
(Mohamad Noor, J.) Lal Bahadur Raut v. 
Emperor. 175 I.C. 110=4 B.R. 533=10 R.P. 581 
=39 Cr.L.J. 527=A.I.R. 1938 Pat. 238. 

— S. 526— Remark by magistrate that he is 
determined to finish case within six weeks. 


CR. P. CODE (1898), S. 526. r .. V; 

A remark by a Magistrate to the complainant that 
he was determined that the case should be finished 
within six weeks and he would so finish it in some 
way or other either by dismissing it for default 
or discharging the accused or any other way, is 
no ground for transfer, where it is not suggested 
that the Magistrate is not quite impartial or that 
he is prejudiced in any way about the merits of 
the case. (Allsop, J.) Mt. Kamni Begam v. 
Bashir-ul Zaman Khan. 165 I.C. 20=37 Cr. 
L.J. 1100=9 R.A. 242=1936 A.L.J. 975=1936 
A.Cr.C. 159=1936 A.W.R. 838=1936 Cr.C. 891 
= 1936 All.L.R. 885=A.I.R. 1936 All. 695. 

“Party”. 

-S. 526 (8)— ’‘Party” — Informant under 

S. 107 —Status of. 

The word ‘party’ within the meaning of S. 526 
(8) does include an informant under S. 107. 
(Davis, J.C.) Om Radhe v. Emperor. I.L.R. 
(1940) Kar. 113=183 I.C. 460=12 R.S. 55=40 
Cr.L.J. 803=A.I.R. 1939 Sind 238. 

Procedure 

-S. 526— Procedure — Explanation of judge 

con cern ed—D esira b ility. 

As a matter of practice the better course to 
adopt is that when an application for transfer is 
made, the Judge from whose Court the transfer 
is sought to be obtained, should be given an 
opportunity of instructing the Government Advo¬ 
cate on the matters raised in the affidavits. Any 
formal explanation which is subsequently incor¬ 
porated in the proceedings is not desirable. 
(Roberts, C.J. and Dunk ley, J.) Brahmaya v. 
King. 179 I.C. 783=11 R.R. 247=40 Cr.L.J. 
265=A.I.R. 1938 Rang. 442. 

-S. 526 (8)— Procedure — Magistrate doubt - 

ful whether person asking for adjournment is 
‘party’—Safe course. 

Where a Magistrate is doubtful whether a 
person applying for stay of proceedings under 
S. 526 (8) is or is not a party within the meaning 
of that sub-section, the safe course for him is to 
adjourn the case under S. 526 (8), because if he 
refuses the adjournment and it is afterwards 
found that such person is ‘party’ within the mean¬ 
ing of S. 526 (8), all proceedings from the date 
of refusal would be illegal. (Davis, J.C.) Om 
Radhe v. Emperor. I.L.R. (1940) Kar. 113= 
183 I.C. 460=12 R.S. 55=40 Cr.L.J. 803=A.I. 

R. 1939 Sind 238. 

Power of Court. 

— -S. 526— District Magistrate, if can transfer 

without notice. 

There is no provision in the Code of Criminal 
Procedure that a District Magistrate may not 
transfer a case from a Subordinate Court without 
giving notice to the accused or the complainant or 
either. (Allsop, J.) Kamni Begam v. Emperor. 
I.L.R. (1938) All. 738=1938 A.L.J. 703=1938 
A.W.R. (H.C.) 477=1938 A.Cr.C. 66=177 I.C. 
460=39 Cr.L.J. 878=1938 A.L.R. 764=11 R.A. 
198=A.I.R. 1938 All. 517. . 

— : -S. 526 (8) and (9), Expl .—Grant of 

adjournment—Power of Court to impose terms. 

The Court cannot impose terms for granting an 
adjournment covered by the provisions of sl J. " 

S. (8) of S. 526, Cr. P. Code. (All*oP> J-) 
Salek Chand v. Emperor. I.L.R. (1937; aii. 
161=166 LC. 198 (1)=9 R.A. 369=38 Cr.L.J. 
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142=1936. All.L.R. 1015=1936 A.W.R. 985= 
1936 A.Cr.C. 212 (1) = 1936 A.L.J. 1123=1936 
Cr.C. 1110=A.I.R. 1936 All. 851. 

Right to apply. 

——-S. 526— Right to apply for transfer — Com¬ 

plainant in cognisable case. 

The complainant in a cognisable case is, no doubt, 
entitled to apply for transfer under S. 526, Cr. P. 
Code but his rights must be subordinate to those 
of the Crown, and in the case of conflict between 
the two, the right of the Crown must prevail. 6 
Lah. 541, Foil. (Abdul Rashid. J.) Empfror 
Shana. 40 P.L.R. 468=177 I.C. 187=11 R.L. 
274=39 Cr.L.J. 853 (2)=A.I.R. 1938 Lah. 569. 

Scope. 

’ . S. 526 (8)— Scope — Non-compliance — 

Rif it sal to accept application and to adjourn case 
—If ground for transfer. 

Refusal to accept an application under S. 526 
( )• Cr. P. Code, and to stay the case in obedience 
to the mandatory provisions of the section would 
justify an apprehension in the mind of the appli¬ 
cant that he would not receive a fair trial, and is 
a ground for transfer. The fact that the applica¬ 
tion is defective or not in proper form is no 
ground for declining to adjourn the case. (Rose. 

t t vi? KI Rrasad v - ^ fsT - Sukhrani. 1938 N. 
JLf.J. 36. 

; 526 ( 8 ) and (9)—Scope—If restrict 

rVi? °/- to pass order for costs under 

1226 SCC CR ' P ' C ° DE ' S ' 344 1937 AWR - 

Security bond. 

S. 526 (8) —Bond under — Construction — 


IT J | • ' / - v l/njlf IK (K/a- 

undertaking to file application before particular 

date Application filed within date—Return on 

ground of defect—If amounts to forfeiture of 
bond. ’ 

Where a bond executed under S. 526 ( 8 ), Cr. P. 
Code, requires a party to file an application before 
a nxed date, there is sufficient compliance with the 
bond if such an application is filed before that 
date. It is not a reasonable interpretation of the 
bond to say that the application should be com¬ 
pletely free from any defect whatever. The fact 
that the application is returned because of a cer¬ 
tain defect has not the effect of involving, as it 
were, a breach of the bond. And when the same 
ks re-presented within time after remedving the 

fnrfp t 1 ierC r S 7 i° J l *stification at all for directing 
forfeiture of the bond. (Pandrang Row J) 

Larasimha^Rao v. Emperor. 1937 M.W.N. 576. 

——b. 526 ( 8 ) Security bond—Liability to 

{ecuted re ~ TranSfCr at>pllcation but not pro- 

A person asked a Magistrate to stav the pro¬ 
ceedings before him in order to enable him t 0 P filc 
a transfer application. He was asked to execu c 
security bonds, which he did. The transfer apnli- 

sfhW rath 3 S ° ma ^ bU i ° n be ' ng asked for de P°- 

siting cash money in order to issue notice to Dis- 

f^ a M ^ ,S ! rate ’ * a PP ,,can t failed and his trans¬ 
fer application without being further prosecuted 

was dismissed. The person appeared before the 

Magistrate before whom the proceedings were 

staged and the Magistrate finding that the transfer 

the bond 00 ^ proper,y P r °secuted forfeited 

th ? intention of the law was that 

bonds should be furnished with the undertakitS 
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that not only application should be filed but also 
that final orders should be obtained thereon, this 
should be more dearly expressed in the section 
itself and should also be clearly set out in the 
terms of the bonds themselves. And as such 
order forfeiting the bond was illegal. (Blacker. 
J ) Tara Singh v. Emperor. 175 I.C. 545=10 
R.L. 745=39 Cr.L.J. 609=A.I.R. 1938 Lah. 337. 

---S. 526—Sccond transfer—Rule as to. 

When a ca^e has already been transferred, very 
strong grounds are required to transfer it a second 
time. If accused or his counsel are so unfortunate 
as to have a reasonable apprehension that the 
second Magistrate will not give them justice and 
want to get their case transferred to a third 
Magistrate, it may well be supposed that the 
accused or his counsel are to blame in part. 
(Skemp, J.) Mirza Iafar Be c. v. Emperor. A. 
I.R. 1940 Lah. 354. 

Sessions trial. 

—- -yS. 526 ( 8 ) and (9)— Sessions trial—Grant 

of adjournment—Duty of Judge. 

In Sessions trials the provisions of sub-S. (8) 
of S. 526, Cr. P. Code, are no doubt subject to 
the provision of sub-S. (9) of that section, but 
unless the case falls strictly within the provisions 
of sub-S. (9) the Judge is bound to grant time in 
accordance with the provisions of sub-S. (8). In 
considering the question whether or not the appli¬ 
cant had ample opportunity before to file an appli¬ 
cation for transfer regard must be had to the fact 
whether or not the grounds on which the appli¬ 
cation for transfer is proposed to be based did 
exist earlier. Where on the very day on which 
the Judge cancelled the bail bond of the accused 
and ordered that he be taken into custody, the 
accused filed an application under S. 526 (8) for 
the postponement of the case, an order rejecting 
that application cannot be supported as it is impos¬ 
sible to hold that the accused had “reasonable 
opportunity” of applying for transfer of the case 
on an earlier date. This would be so in spite of 
the fact that on more occasions than one it was 
brought to the notice of the Judge that the accused 
either intended to or had filed applications for 
transfer in the High Court, when as a matter of 
fact no such application had ever been filed. (Iqbal 
Ahmad, J.) Salig Ram v. Emperor. 167 I.C. 
515=9 R.A. 550=1937 All.L.R. 201 = 38 Cr.L.J. 
416 (2) = 1936 A.W.R. 967=1936 A.Cr.C. 207 
=A.I.R. 1937 All. 171. 

Transfer. 

-- S. 526 ( 8 ) and (9)— Transfer — Conside¬ 
rations—Duty of Court—Court cancelling bail 
bond of accused—On same day accused applying 
under S. 526 (8) to adjourn case—Court rejecting 
application land proceeding under S. 526 ( 9) — 
Propriety. 

In considering the question whether or not the 
applicant had ample opportunit}’ before to file an 
application for transfer regard must be had to 
the fact whether or not the ground on which the 
application for transfer is proposed to be based 
did exist earlier. The bail bond of the accused 
was cancelled on a certain date. On the same day 
he applied under S. 526, sub-S. ( 8 ), Cr. P. Code, 
to adjourn the case in order to enable him to apply 
for transfer. The Court rejected the application 
and proceeded with the case under S. 526, sub-S. 

(9), on the ground that the applicant had ample 
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and reasonable opportunity to apply for transfer. 

Held, that the applicant had no reasonable op¬ 
portunity to apply for transfer before his bail 
bond was cancelled. Therefore the case did not 
fall under S. 526 (2) and order of the Court 
under that sub-section was insupportable. (Iqbal 
Ahmad, J.) Salag Ram v. Emperor. 167 I.C. 
515=9 R.A. 550=1936 A.W.R. 967=1936 A.Cr. 
C. 207=1937 A.L.R. 201=38 Cr.L.J. 416 (2)= 
A.I.R. 1937 All. 171. 

- S. 526— Transfer—Improper procedure— 

If a ground. 

Where a Magistrate proceeds to make a further 
inquiry on the receipt of the report of a Magis¬ 
trate to whom he had sent a case for inquiry and 
neither dismisses the case nor directs issue of sum¬ 
mons for a long time, apart from the irregu¬ 
larity of conducting a second inquiry, there is 
also the inordinate delay to be considered; and 
the complainant may well feel some apprehen¬ 
sion that the fate of his case, so far as the admis¬ 
sion of the complaint is concerned, will not rest 
entirely on the consideration of the report and 
the Magistrate’s conclusions thereon. In such a 
case the application for transfer is justified. 
(Grille, O.C.J.) Tyab Ali Yusuf Ali v. Husain 
Ali Yusal Alt. 172 I.C. 203=10 R.N. 174=39 
Cr.L.J. 80= A. I. R. 1937 Nag. 389. 

- S. 526 (8)— Transfer—Intimation of in¬ 
tention—When to be made. 

Under S. 526 (8), Cr. P. Code, the intimation 
of an intention to make an application for transfer 
must be made before the defence closes its case. 
A trial Magistrate is not, therefore, bound to 
adjourn a case if such intimation is made not 
only after the defence had closed its case but 
after the judgment had been written and signed. 
(Blacker, J.) Gian Singh v. Amar Singh. 
I.L.R. (1938) Lah. 567=40 P.L.R. 996=179 I.C. 
990=11 R.L. 656=40 Cr.L.J. 288=A.I.R. 1939 
Lah. 21. 

- S. 526— Transfer—Who can apply for — 

Trial for an offence under S. 193, I. P. Code. 

There is nothing in the provisions of the 
Criminal Procedure Code, which would prevent 
any person from bringing facts to the notice of the 
District Magistrate which might suggest to the 
Magistrate that it was advisable to transfer the 
case from one Court to another. In a case under 
S. 193, I. P. Code, the mere fact that the District 
Magistrate received information on application 
would not debar him from making an order of 
transfer, if it was otherwise necessary or proper. 
(Allsop, J.) Kamni Begam v. Emperor. I.L.R. 
(1938) All. 738=1938 A.L.J. 703=1938 A.W.R. 
(H.C.) 477=1938 A.Cr.C. 66=177 I.C. 460=39 
Cr.L.J. 878=1938 A.L.R. 764=11 R.A. 198= 
A.I.R. 1938 All. 517. 

Ss. 526 and 528— Ground for transfer — 
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J. 79 =A. 


178 I.C. 507=11 R.L. 461=40 

I. R. 1938 Lah. 706. 

- Ss. 526 and 528 —Order of transfer—When 

operates—Trial and conviction subsequent to 
order of transfer but before communication — If 
void — S. 531 — Application of. 

An order transferring a criminal case from one 
Court to another operates from the date on which 
it is passed and any Court which continues to do 
any act after the order is passed—even though a 
copy of the order of transfer has not been receiv¬ 
ed by it—acts without jurisdiction. But it does 
not follow that the order so passed without juris¬ 
diction is void. S. 531 of the Cr. P. Code would 
apply to the case and the trial and conviction of 
an accused cannot, in the absence of a miscarriage 
of justice, be set aside on the ground that the trial 
was held after the case was ordered to be trans¬ 
ferred from the Court which tried it. ( Horwill, 

J. ) Borai Gounder v. Commissioner, Ootaca- 
mund Municipality. I.L.R. (1938) Mad. 1003= 
1938 M.W.N. 830=48 L.W. 287=178 I.C. 40= 
11 R.M. 398=1938 M.Cr.C. 239=39 Cr.L.J. 987 
=A.I.R. 1938 Mad. 832= (1938) 2 M.L.J. 394. 

- Ss. 526 and 539-A — Application for trans¬ 
fer—Affidavit of applicant containing allegations 
against Magistrate—Report of Magistrate—If 
judicial record—Right of party to contradict 
report by further affidavits — Practice. 

A report called for by the High Court in con¬ 
nection with the allegations made in an affidavit in 
support of an application for transfer of a criminal 
case is not one for which there is any provision 
in the Criminal Code, though it has been the 
nractice of the Court to call for such a report; 
the High Court has power to call for such 
a report. Such report is not made in a judicial 
capacity. It is in essence a report of an adminis¬ 
trative character. A report submitted by a Magis¬ 
trate in respect of allegations made in an affida¬ 
vit in support of a transfer application can be 
contradicted by the affidavit of the parties; it can 
even be disbelieved for sufficient reasons. 
Further affidavits in support of the allegations 
made by the applicant for transfer can be put in 
under S. 539-A, Cr. P. Code. (Pandrang Rao, 

J.) Ananthachariar v. Emperor. 1937 M.W. 

N. 328. 


-S. 528—Applicability—Application under 

S. 144 (4) to rescind order under S. 144 (1) by 
Subordinate Court—Power of District Magistrate 
to transfer. See Cr. P. Code, S. 192. 71 M.L.J. 
761. 

S. 528— Application for transfer—Notice 


Communal dispute. 

Ordinarily, the mere fact that a case is between 
Hindus or Mahomedans does not ipso facto debar 
either a Hindu or Mahomedan Judge or Magis¬ 
trate from hearing it. Where however the case 
has reached a stage in which the unfortunate 
question of communalism has become very promi¬ 
nent, by reason of the petitions for transfer by 
one of the parties, it is desirable in the interests 
of everybody concerned to transfer the case. 
( Blacker, J.) Amba Parshad v. Imam Ali. 


to opposite party—Record of reasons for transfer. 

It is incumbent on a Magistrate transferring a 
case from one Court to another on the application 
of the Crown to hear the other party and give his 
reasons for passing the order of transfer. (Davis, 
J.C. and Mehta, AJ.C.) Ahmad Chibhir v. 
Chellaram. 161 I.C. 939 (1)=37 Cr.L.J. 545 
=8 R.S. 162 (1)=1936 Cr.C. 289=A.I.R. 1936 
Sind 42. 

-S. 528— Costs — Poiver of Court to award 

in application under. 

In applications under S. 528, Cr. P. f’. a 
Magistrate has no power to award costs. ( Laksn- 
mafia Rao, J.) District Magistrate of Kurnool 
v. Chandra TiRUMAl* Reddy. 48 L.W. 381—178 
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T.C. 126 (2)=11 R.M. 413=40 Cr.L.J. 46=1938 
M.Cr.C. 304=1938 M.W.N. 1105=A.I.R. 1938 
Mad. 909= (1938) 2 M.L.J. 531 (1). 

- S. 528 — Transfer—Complaint aaainst Dis¬ 
trict Superintendent of Polire—/I reused, if 
entitled to have complaint tried by Senior Magis¬ 
trate. 

An officer of the rank of District Superintendent 
of Police, against whom a complaint is filed for 
certain tinners that he did while he was a Deputy 
Commissioner of Police, is entitled to have a 
complaint against him tried by a Senior Magis¬ 
trate and not hv a Subordinate Magistrate, and 
an order bv a Distriet Magistrate transferring the 
case for trial bv a Subordinate Magistrate is not 
nroper. (Baguley. J.) T W. Atkinson 7/. X 
W. H. Xavifr. 162 T.C. 988 = 8 R.R. 603=37 
Cr.L.J. 723=1936 Cr.C. 519=A.I.R. 1936 Rang. 
242. 

-S. 528— Transfer—Complaint against near 

relation of District Magistrate. 

Where a complaint is filed against a near rela¬ 
tion of a District Magistrate, it should only he 
inquired into bv a Magistrate who cannot, in any 
reasonable sense of the term, be described as a 
Subordinate of the District Magistrate. As a 
rule, it should be transferred for disposal to a 
Magistrate who is entirely independent of the 
District Magistrate. An order bv the District 
Magisrate transferring such complaint to one of 
his subordinates for disposal, is, although not 
illegal not proper. (Bagulev. J.) T. W. Atkin¬ 
son v. S. W. H. Xavifr. 162 I.C. 988=8 R.R. 
603=37 Cr.L.T. 723=1936 Cr.C. 519=A. I. R. 
1936 Rang. 242. 

- S. 528— Transfer—Complainant objecting 

to trial by Magistrate on ground that he would be 
called as witness—Magistrate discharging accused 
on ground that he could not take cognisance of 
offence without sanction of Local Government — 
Propriety. 

.A complaint against the District Superintendent 
of Police, which was filed before the District 
Magistrate, was transferred by him to a Magis¬ 
trate subordinate to him for disposal. The ac¬ 
cused was a relation of the District Magistrate. 
The acts that gave rise to the complaint occurred 
about ten years ago and the case, had it come 
for trial, would have been “cause celcbre.” The 
complainant objected to the case being tried by the 
Magistrate on the ground that he himself would 
have to be called as a witness in the trial and 
prayed for its transfer to another Court. The 
Magistrate, notwithstanding the objection, holding 
that he could not take cognizance of the offence 
without the previous sanction of the Local Gov¬ 
ernment, passed an order discharging the accused. 

Held, that although the action of the Magis¬ 
trate could not be said to be illegal, yet in view 
of the circumstances of the case, the matter, if it 
had to be put an end to, should have been put an 
end to in a way correct in every possible detail 
and the Magistrate, in his somewhat delicate 
position, would have shown a better sense of 
fitness of things if he had asked some other 
Magistrate to deal with the case finally. ( Baguley, 
J.) J. W. Atkinson v. S. W. H. Xavier. 162 
I.C. 988=8 R.R. 603=37 Cr.L.J. 723=1936 Cr. 
C. 519=A.I.R. 1936 Rang. 242. 

Q.. D .—184 
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-S. 528—Transfer under—Inquiry under 

S. 202, if can be ordered in such a case. See Cr. 
P. Copf, S. 202— Scoff. A.I.R. 1938 Nag. 433. 

-S. 528 (2) — Magistrate transferred after 

hearing evidence and arguments—Transfer of the 
case to him for pronouncing judgment — Legality. 

Where a Magistrate is transferred after the 
evidence and the arguments in the rase had been 
heard and everything had been done by him except 
the actual pronouncing of judgment, a transfer 
of the case to him under S '2S> (2). Cr. P. Code, 
so that the judgment might he pronounced by him 
is not legal. Under S. 528 (2). the only intention 
recognised by the legislature for a tran'ff'-r i< that 
the Court to which the case is transferred should 
enquire into or try it, and the pronouncing of 
judgment does not amount to any part of the 
j inquire of trial. (King, J.) In re. Murt'Oappa 
Thf.van. 160 I.C. 104=8 R.M. 605=1935 M. 
W.N. 1281 = 37 Cr.L.T. 223=43 L.W. 257=1936 
Cr.C. 161 = 1936 M.Cr.C. 7=A.I.R. 1936 Mad. 
163=70 M.L.J. 244. 

-S. 528 (2)— Scope—Jurisdiction of Dis¬ 
trict Magistrate—Transfer by Sub-Divisional 
Magistrate—Power of District Magistrate to re¬ 
transfer or transfer to another Court. 

Although the District Magistrate has no appel- 
'ate jurisdiction under S. 528 (2). Cr. P Code, 
he has a concurrent jurisdiction and that jurisdic¬ 
tion is not barred merelv because it has been 

m 

exercised by the Sub-Divisional Magistrate in the 
first instance. Where a Sub-Divisional Magis¬ 
trate transfers a case from Court A to Court B, 
it is open to the party aggrieved to go to the Dis¬ 
trict Magistrate not by an appeal against the 
order of the Sub-Divisional Magistrate, but by 
moving the District Magistrate to exercise the 
jurisdiction conferred upon him in sub-S. (2) 
for reasons set out in the application showing why 
the case which is now in Court B should be trans¬ 
ferred from Court B either to Court A or to 
Court C; and the District Magistrate after having 
considered the application on its merits and for 
good reasons can transfer the case either to Court 
4 or to Court C. (Davis, J.C. and Mehta, A.J.C.) 
Sugnomal Tahilram 7'. Phatandas. 166 I.C. 
33 (2)=9 R.S. 120=38 Cr.L.J. 133 (2) = 1936 
Cr.C. 1093=A.I.R. 1936 S. 237. 

-S. 528 (5)—Non-compliance with—Effect 

—Transfer order without notice and without 
stating reasons—Legality—Revision. See Cr. P. 
Code, S. 439. A.I.R. 1936 Nag. 181. 

-S. 528-B—“Subsequent stage of the case” 

—Proceedings in revision under S. 439—Nature 
of. See Cr. P. Code, Ss. 4 (*), 439 and 528-B. 
71 M.L.J. 827. 

-S. 529—Applicability—“Good faith”— 

Order by superior Court to inferior Court to 
make inquiry into complaint and to report by fixed 
date—Latter summoning accused and proceeding 
with trial—Discharge—Legality. Sec Cr. P. 
Code, S. 436. 19 Pat.L.T. 336. 

-S. 529 (f)— Curability under—Conditions 

—Second officer transferring to himself case taken 
cognizance of by the S. D. O. during the latters 
absence—Trial by Second Officer — Legality — Cr. 

' P. Code, Ss. 13 (3) and 192. 

Where there was a standing order in a District 
that when the S. D. O. is away from the head¬ 
quarters, the Second Officer is to carry on the 
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work of his general file at the headquarters and 
where in pursuance of it a Second Officer during 
an absence of the S. D. O. transferred to Ids nun 
tile, a rase taken cognizance of bv the S D O 
and tried it himself. on a plea that there has been 
no nroner transfer and as such the proceedings 

Mrld. that the Second Officer must be considered 
to have been appointed as S. D. O. to rarrv on 
the work of the permanent incumbent during his 
absence, as , n this rase there has been a delegation 
under S. 13 (31 to the District Magistrate, of the 
powers of the Loral Government under S. 13 ( 1 ) 
of the Cr. P. Code. 

Held further that the transfer and trial was 
undouhtcdlv a defect in the jurisdiction and mav 
apprentlv appear to be outside the curative provi¬ 
sions of Cl. (f) of S 529, Cr P. Code, but as 
he derisions of the Calcutta High Court Imve 
held Cl . (f) of S. 529 to applv to cases where the 

qto r ?°r p , nrr l n ; te ^ to be made under 

S. )d. ( r. P. Code, bv Magistrates who were not 

competent to do so, as not beinfr Magistrates who 

Iiad taken cognizance of them, the defect in this 

case W as cured by S. 529 (/). (Gulw and Bi.^as. 

) Kamkrjshna Sinha v. F.mperor. 42 C.W 

N. 246=174 I.C. 513=39 Cr.L.J. 417=10 RC 
693=A.I.R. 1938 Cal. 195. J 

S. 530 Facts disclosing off cure triable b\ 
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sessions—Order of acauittal bv Magistrate— 
Leaahty—Order for re-trial—Production of fresh 
evidence. 

An order of acauittal passed by a Magistrate in a 
case where the facts disclosed an offence exclu- 
sivelv triable by a Court of Session, is bad in law 
and all proceedings taken before the Magistrate 
are void. A superior Court ordering re-trial mav 
under S. 561-A, Cr. P. Code, with a view to secure 
the ends of justice and to prevent abuse of the 
process of the Court, direct that the complainant 
should not be allowed to lead any evidence in the 
case which had not been adduced before. (Din 
Mahomed, J.) Ram Prashad v. Dhanna 18*1 
LC. 415—12 R.L. 308=41 Cr.L.J. 184=41 PL 

R. 198=A.I.R. 1939 Lah. 513. 

3 ~T7®- 530—Order on appeal made without 
jurisdiction—If valid unless set aside 

An order which is void for want of jurisdic¬ 
tion must nevertheless be regarded as valid unless 
set aside by a Court of competent jurisdiction An 
accused after conviction by the Sub-Divisional 
Magistrate appealed to the Sessions fudge who 
dismissed the appeal on.merits. The accused 
subsequently came to learn that the Sub-Divisional 
Magistrate was exercising Second Class powers 
and hence he filed an appeal to the District Magis- 
trate. I he District Magistrate made a reference 
to the High Court. 

r j that the proceedings before the Sessions 
Judge were no doubt void, but it was not impera- 
tivc on the High Court to set aside an order made 
on appeal without jurisdiction. The accused 
before appealing to the District Magistrate ought 
first to have applied to the High Court to set 
aside the order of the Sessions Judge. 6 Cr. L. J. 
287, Foil. ( Henderson, J.) Rakhu Sarif v. 

I anchanan Mondal. I.L.R. (1937) 2 Cal. 116 

f1-C. 34=9 R.C. 88=38 Cr.L.J. 688=A.I. 
R. 1937 Cal. 256. 
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S. 530 Scope—Demand for re-summoning 
and re-hearing witnesses under S. 350-Non-com- 

? n n p r,al ^ Tf v,tiat ^ ^ Cr ; P. Code, Ss. 
3a0, Proviso (2) and 530. (1938) 2 M.L.j! 41. 

Construction. 

~ S. ^30 (ff) Construction—“Tries an off eli¬ 
de r summarily’*—Mcaning of. 

r T U' ,n J? an offen(ler summarily under S. 530 (< 7 ), 
Cr. P. Code, means trying the particular offender 
m a particular case summarily and trying that 
offender for that offence of which he is accused. 

I he words “offender” and “offence” are not 
always used in Code with great precision. (Davis, 

VV fL ,t( * Tyabji. J.) Mahanand v. Emperor. 
I.L.R^ (1940) Kar. 123. 

— - S. 530 (p)— Joint trial of three accused — 

il a P\ s * rat ? no power to try one accused — 

Trial against all accused—If void. 

The word ‘proceedings is not defined in the 
Code but is frequently used therein and, from the 
nature of its use throughout the Code, it is clear 
that in connexion with a trial it includes the whole 
bundle of actions taken and recorded by the Court 
from the moment of taking cognizance of the case 
until its disposal. The ‘proceedings' in a joint 
trial cannot be differentiated into separate ‘pro¬ 
ceedings’ against each accused person. Where the 
accused arc tried in a joint trial but one of them 
is a public servant for whose prosecution sanction 
of the authorities concerned is necessary, but the 
Magistrate though not empowered to' try him 
without such previous sanction holds his trial along 
with other accused the proceedings of the Magis¬ 
trate are void not only against such public servant 
alone but that the whole trial against all the 
accused is void as being without jurisdiction. 
(Middleton, J.C. and Almond, A.J.C.) Emperor 
v. Fazal Rahman. 170 I.C. 772=10 R. Pesh. 
23=38 Cr.L.J. 1042=A.I.R. 1937 Pesh. 52. 

--S. 530 (q)— Applicability—Complaint of 

offence under Ss. 1-17 and 452, I. P. Code — Sum¬ 
mons under S. 448— Summary trial — Conviction 
under S. J52— Legality. 

Where on the allegations in the complaint it is 
clear that the accused were charged with offences 
under Ss. 147 and 452, I. P. Code, but the Magis¬ 
trate before whom the complaint was made issued 
a summons to the accused, under S. 448, I. P. 
Code, and proceeded to try the case summarily 
and ultimately convicted the accused under S. 452, 

T. P. Code, the procedure adopted by the Magis¬ 
trate is not only highly irregular but also void 
under S. 530, Cr. P. Code. In such a case he is 
not empowered by law to bold a summary trial 
and S. 530 (q), Cr. P. Code, clearly comes into 
operation and the proceedings are void. (Mulla, 

J.) Balwant Singh v. Emperor. I.L.R. (1939) 

All. 931=12 R.A. 277=41 Cr.L.J. 91=184 I.C. 
712=1939 A.Cr.C. 167=1939 A.L.J. 783=1939 
A.W.R. (H.C.) 710=A.I.R. 1939 All. 693. 

-S. 530 (q)— Applicability—Summary trial 

of offence under S. 4, Bombay Gambling Act. 

The words of S. 530, Cr. P. Code, are very 
wide. Trying an offender summarily under S. 

530 (q), Cr. P. Code, means trying the parti¬ 
cular offender in a particular case, summarily, and 
trying that offender for that offence of which he 
is accused. Hence if a Magistrate tries an offence 
under S. 4, Bombay Gambling Act, summarily, 

S. 530 (q) applies. (Davis, J.C. and Tyabji, J.) 
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Emperor v. Mahanand Kherajmal. 185 I.C. 
543=12 R.S. 169=41 Cr.L.J. 190=A.I.R. 
1939 Sind 341. 

-S. 531—Applicability—Contravention ot 

S. 177— Section if can be read together. See Cr. 
P. Code, S. 177. 15 Pat. 418=A.I.R. 1936 Pat. 

410. 

-S. 531 —Applicability—Order of commit¬ 
ment. . 

An order of commitment by a Magistrate is an 

order within the meaning of S. 531, Cr. P. Code, 
and it is certainly made in the course of a pro¬ 
ceeding, i.e., the enquiry preliminary to the com¬ 
mitment. Therefore, even if the committing 
Magistrate bad no territorial jurisdiction at the 
time of the commitment and on that account bad 
no jurisdiction to make the commitment, such 
want of jurisdiction would not be a good ground 
for setting aside the order of commitment, when 
it has not occasioned any failure of justice. ( Jack 
and Khundkar. JJ.) Emperor v. Saver Uddin 
Pramanik. I.L.R. (1938) 2 Cal. 357=179 I.C. 
805=11 R.C. 618=40 Cr.L.J. 270=A.I.R. 1939 
Cal. 159. 

- S. 531 —Applicability—Trial and convic¬ 
tion subsequent to order transferring case to 
another Court—If void or if cured by Section. See 
Cr. P. Code, Ss. 526 and 528. 1938 M.W.N. 830. 

-S. 531— Objection to jurisdiction — Main¬ 
tainability when no failure of justice. 

An objection to jurisdiction must fail under 
S. 531, Cr. P. Code, when there has been no failure 
of justice. (Stone, CJ. and Nyogi, J ) Dinvan 
Singh v. Emperor. I.L.R. 1936 Nag. 99=167 
I.C. 465=9 R.N. 186=38 Cr.L.J. 390 = 19 N.L.J. 
84=1936 Cr.C. 663=A.I.R. 1936 Nag. 132. 

- S. 531 — Scope—‘Local area—Meaning of. 

Where a Magistrate who tried a case was com¬ 
petent to try it, a conviction by him cannot be 
reversed for the simple reason that the trial took 
place within a local area other than the one where 
the offence was committed. The expression 
“local area” used in S. 531, Cr. P. Code, is not 
confined to a province but includes all local areas 
governed by the Code, which extends to the whole 
of British India. ( Niyogi and Gruer, A.J.C.) 
Dinvan Singh v. Emperor. 161 I.C. 635=8 R.N. 
219=37 Cr.L.J. 474 (2) = 1936 Cr.C. 367=A. 
I.R. 1936 Nag. 55. 

- S. 531 —Scope—Effect on. S. 403. See 

Cr. P. Code, Ss. 403 and 531. A.I.R. 1937 Sind 
179. 

- S. 532 —Applicability—Complainant ex¬ 
amined and warrant issued—Objection by accus¬ 
ed on the score of want of sanction under S. 197 
—Subsequent grant of sanction—Complainant not 
examined afresh under S. 200 —Inquiry and com¬ 
mittal without objection by accused—Accused not 
prejudiced—Proceedings—If vitiated. See Cr. P. 
Code, Ss. 197, 200 and 532. 39 Bom.L.R. 1056. 

- S. 531 — Scope — Effect on S. 403. See 

Cr. P. Code, Ss. 164 and 533. 1940 N.L.J. 210. 
- S. 533 —Confession recorded by Magis¬ 
trate—Formalities not complied with—Examina¬ 
tion of Magistrate as witness—Practice condemn¬ 
ed See Cr. P. Code, Ss. 164, 364 and 533. I.L. 
R. (1937) Nag. 268=168 I.C. 962=A.I.R. 1937 
Nag. 220. 

-S. 533—Confession not recorded in pres¬ 
cribed form—No record as to questioning of 
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person confessing by Magistrate—Effect—Omis¬ 
sion— If cured. See Cr. P. Code, S. 164. 20 N. 

L.J. 128. 

-S. 533— Confessional statement not pro¬ 
perly recorded—Certificate that confession seas 
voluntary—Magi strafe's evidence — Admissibility. 

Where though the confessional statement is not 
recorded as required bv law, yet is certified by the 
Magistrate recording it that it was made volun- 
tarilv in such a case it is impossible to construe 
S. 533, Cr. P. Code *o as to render it inadmis¬ 
sible to give evidence that the statement was duly 
recorded (i.e.), that the statement was voluntarily 
made and represents what was >aid. (Niyogi and 
Pollock . JJ.) Bauram Singh v. Crown. 184 
I.C. 274=12 R.N. 106=40 Cr.L.J. 937 = 1939 N. 
L.J. 442=A.I.R. 1939 Nag. 295. 

-S. 533— Evidence of Magistrate recording 

confession—IP hen admissible. 

S. 533 clearly authorises the taking of the evi¬ 
dence of the Magistrate recording the confession, 
where there is any error in the form of the re¬ 
cording or not recording questions or in the form 
of the certificate for it cannot be said that these 
are matters which injured the accused as to his 
defence on the merits. (Rennet and Verma. JJ ) 
Lai. Singh *•. Emperor. I.L.R. (1938) All. 875 
= 178 I.C. 694=11 R.A. 327 = 40 Cr.L.T. 132= 
1938 A.W.R. (H.C.) 642=1938 A.L.J. 943= 
1938 A.Cr.C. 107 = 1938 A.L.R. 881 = A.I.R. 

1938 All. 62. 

-S. 533— Non-compliance with Ss. 164 and 

364— W’hen not curable. 

In cases where a Magistrate has made no at¬ 
tempt to comply with the requirements of Ss. 164 
and 364, Cr. P. Code, in recording the confession 
of an accused person, such a confession is not 
admissible in evidence. Where such an attempt 
has been made, but there is a formal defect in the 
procedure thereof, then it will become curable 
under S. 533, Cr. P. Code. Where an accused 
person on being produced before a Magistrate for 
a remand, when asked by the Magistrate whether 
he had anything to say, replied that he committed 
the offence and that he had nothing to say against 
a remand being granted and the Magistrate then 
made a note of it on the back of the application 
for remand and subsequently gave evidence at 
the trial. 

Held, that the confession was inadmissible as 
no attempt was made by the Magistrate to comply 
with the requirements of Ss. 164 and 364, Cr. P. 
Code. (Ba U, J.) The King v. Saw Min. 

1939 Rang.L.R. 97=182 I.C. 705=12 R.R. 25 
=40 Cr.L.J. 691=A.I.R. 1939 Rang. 219. 

-S. 533—Omission to take accused’s signa¬ 
ture—If curable under. Sec Cr. P. Code, Ss. 164 
AND 533. 1940 N.L.J. 497. 

-S. 533—Scope—Confession—Formal de¬ 
fects in recording of—If curable. See Cr. P. 
Code, Ss. 364 and 533. 1939 P.W.N. 915. 

-S. 533— Scope — Defect of substance—If 

curable. 

S. 533, Cr. P. Code, cannot be brought in to 
cure a defect of substance. By using its provi¬ 
sions, only a defect of form can be removed. 
(Varma and Meredith, JJ.) Emperor v. Kommoju 
Brahman. 19 Pat. 301=188 I.C. 57=12 R.P. 
674=6 B.R. 577=41 Cr.L.J. 533=1939 P.W.N. 
915=A.I.R. 1940 Pat. 163, 
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-Ss. 533 and 164— Defects in recording 

confession—If can be condoned. 

Omissions and irregularities in recording con¬ 
fessions under S. 164, are condoned by S. 533 
provided tbev do not preiudice tbe accused. (Al¬ 
mond, J.C. and Mir Ahmad, A.J.C.) Ktshan 
Chand v. Emperor. 174 I.C. 440=10 R. Pesh 
64=39 Cr.L.J. 448=A.I.R. 1938 Pesh. 5. 

-S. 535—Conviction for offence for which 

no charge was framed—Accused misled in de¬ 
fence—Order of acnuittal bv annellate Court— 
Legality. See Cr. P. Code, Ss. 232 and 535. 44 

C.W.N. 400. 

-Ss. 536 and 537— Scope — Irregularity in 

constitution of jury—If curable. 

In certain cases tbe failure to choose a jurv is 
not fatal. Assessors mav be chosen instead of 
jury and vice versa and the failure to take objec¬ 
tion at the time is an answer to a subsequent 
objection that a case tried bv iurv was tried with 
assessors but that is the result of special statu¬ 
tory provisions. S. 536 presumably contemplates 
a jurv lawfully empanelled. S. 537 also makes a 
provision for errors in the jurv list, but an irre¬ 
gularity in the constitution of the jurv cannot be 
said to be an irregularity in the proceedings beforr 
or during the trial within the meaning of S. 537 
The words “other proceedings” must be read 
eiusdem generis with the words which precede 
them. S. 537 refers to a Court of competent 
jurisdiction. Tt docs not refer to anything done 
in the matter of the constitution of the trial Court, 
and in a trial by Judge and iurv. the Court is the 
Judge and jurv. Any material irregularity in the 
constitution of the jury affects the constitution of 
the Court and its competence. Tt must be in the 
public interests that a body of persons, in whom 
lies the power to give a verdict of guilty or not 
guilty, should be constituted strictly according to 
law. (Davis. J.C. and Lnbo, J.) Shewaram v 
Emperor. I.L.R. (1940) Kar. 249=184 I.C. 474 
= 12 R.S. 107=41 Cr.L.J. 28=A.I.R. 1939 Sind 
209. 

-Ss. 536 and 418— Appeal—Case triable by 

assessors tried by jury — Appeal, if lies on facts. 

Where an offence triable with assessors is tried 
with a jury and results in a conviction of the ac¬ 
cused and an appeal is preferred therefrom, on a 
question whether an appeal lies on facts. 

Held, Per McNair, J. (Biswas, /..contra).— 
So long as the trial has in fact been with the aid 
of a jury, no appeal lies on facts, even though 
the jury trial was erroneous and the trial should 
have been by assessors. 

Per Biszvas, J. —Where, through no fault of his, 
a trial by jury is imposed on an accused person 
in disregard of the express provisions of the 
statute which entitle him as of right to a trial 
with the aid of assessors, it would be a manifest 
injustice to deprive him of a right of appeal on 
facts, which he would otherwise have had under 
the law. In any case S. 536 does not and cannot 
affect the right of appeal which is governed by 
S. 418 (1) read with S. 410. (McNair and Bisivas, 
//.) Goloke Behary Takal v. Emperor. I.L. 

R. (1938) 1 Cal. 290=39 Cr.L.J. 161=173 I.C. 
65=10 R.C. 441=A.I.R. 1938 Cal. 51=66 C.L.J. 
225=42 C.W.N. 129. 
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——S. S36 (2)—Scope—Offettee under S. 436, 
: .• Lode—Trial ?mth assessors—Legality—Ob¬ 
jection not taken—Effect. 

. offence under S. 436, I. P. Code, is triable 
m the Tubbalpore District by jury. Where the 
offence is tried bv a Sessions Judge with the aid 
of assessors in the absence of objection taken 
f o the procedure adopted, the legality of the trial 
■s saved bv S. 536 (2), Cr. P. Code. (Grille and 
Truer. //.) Sakha wat v. Emperor. I.L.R. 
0937') Nag. 277=167 I.C. 61=9 R.N. 163=38 
Cr.L.J. 330=19 N.L.J. 320=A.I.R. 1937 Nag. 

-S. 537—Absence of preliminary enquiry 

under S. 10 of the Child Marriage Restraint Act— 
Defect if curable under S. 537. See Child Mar¬ 
riage Restraint Act, S. 10 and Cr. P. Code, S. 
o37. 1Q40 N.L.J. 224. 

--S. 537—Adimission of evidence—Admis¬ 
sion of documents during cross-examining of pro¬ 
secution witnesses—Curability. See Cr. P Code, 
Ss 252. 256 and 537. 1938 A.W.R. (H.C.) 638. 

-S. 537—Applicability—.Presentation of 

-omplaint under S. 22 of Cattle Trespass Act to 
wrong Court — If curable. See Cattle Trespass 
Act, Ss. 20 and 122. 175 I.C. 662. 

—-S. 537—Applicability—Source of informa¬ 

tion not recorded in preliminary order—If curable. 

Cr. P. Code. Ss. 145 and 537— Preliminary 
order. 1940 N.L.J. 375. 

-S. 537— Applicability—Summons not giving 

details — Trial, if vitiated. 

An omission in the summons to give particulars 
of the offence with which the accused is charged 
~annot by itself vitiate a trial. The trial can only 
be vitiated bv a defect in the proceedings at the 
trial, by which the accused is prejudiced. Where 
die notice sent to the accused merely mentioned 
S. 16 of the Motor Vehicles Act, without refe¬ 
rence to anv rule or stating any other fact in 
''onnection therewith, but where at the trial no 
suggestion was made of any prejudice on this 
account, the trial is in no way vitiated and defect 
if anv is only an irregularity. (Radha Krishna 
and Bennett. JJ.) Empfror v. Abdul. 184 I.C. 
742=1939 A.W.R. (C.C.) 248=1939 O.W.N. 
960=1939 O.L.R. 647=41 Cr.L.J. 92 (2)=12 

R. O. 138=A.I.R. 1940 Oudh 77. 

-S. 537—Applicability—Trial for offence 

under Prevention of Adulteration Act—Absence 
of complaint by proper authority—Defect—If 
'uired. See Bihar and Orissa Prevention of 
Adulteration Act, S. 10. A.I.R. 1936 Pat. 636. 

-S. 537—Applicability—Use of evidence in 

one case in another. See Criminal Trial — 
Counter and Connected Cases. 1940 O.A. 596. 

-S. 537—Charge—Disregard of express 

nrovision of law as to—Curability. See Cr. P- 
Code, Ss. 233, 238 and 537. 1939 A.L.J. 547. 

-S. 537 —Defect of jurisdiction, if curable. 

Defect of jurisdiction is not curable under 

S. 537, Cr. P. Code. Hence where a transfer 
under S. 192, Cr. P. Code, is bad in law, in that 
the case was transferred to a Magistrate not 
having jurisdiction, the trial is without jurisdic¬ 
tion and the defect is not cured by S. 537. 
(Zia-ul- Hasan, J.) Mathra v. Ka mta. 15 
Luck. 468=187 I.C. 553=12 R.O. 394=1940 A. 
W.R. (C.C.) 158=1940 O.L.R. 215=1940 A. 
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Cr.C. 68=41 Cr.L.J. 469=1940 O.A. 314=1940 
O.W.N. 354=A.I.R. 1940 Oudh 244. 

-S. 537— Erroneous statement of charge — 

If curable. 

There is a distinction between a misjoinder of 
charge and an erroneous statement of a charge 
otherwise lawful. Such error in charge can be 
cured under S. 537. (Davis, J.C. and Lobo, J.) 
Emperor v. Balumal Hotchand. I.L.R. (1939) 
Kar. 204=177 I.C. 346=39 Cr.L.J. 890=11 R. 
S. 58=A.I.R. 1938 Sind 171. 

-S. 537—Essentials of vitiation—Summons 

not giving all particulars required by S. 15 of 
U. P. Prevention of Adulteration Act—Cure of. 
See U. P. Prevention of Adulteration Act, 
S. 15. 1938 A.L.J. 497. 

---S. 537— Examination of complainant — 

Failure to make—If curable. 

The omission to record the statement of a 
complainant could at best be considered to be an 
irregularity which cannot vitiate the trial. Such 
an irregularity can be cured under S. 537 of the 
Cr. P. Code. ( Kichlu and Janki Nath IVacir, 
JJ.) Abdul Aziz v. State. 40 P.L.R. J. & K. 
1 • 

—--S. 537—Joint trial—Mutually exclusive 

evidence — If curable. See Cr. P. Code, Ss. 239 
and 537— Joint Trial. 1940 Rang.L.R. 203. 

-S. 537— Misjoinder of charges — If can be 

cured. 

A misjoinder of charges mst be regarded as a 
material defect going to the root of the trial and 
consequently cannot be cured by the provisions 
of S. 537, Cr. P. Code. (Henderson and Bisicas, 
JJ.) Kamala Kanta v. Emperor. I.L.R. 
(1938) 1 Cal. 98=41 C.W.N. 1112. 

-S. 537— Non-compliance ivith S. 145 (1) 

and (3)— Proceedings, if vitiated. 

A failure to make an initial order as required 
by sub-S. (1) of S. 145, Cr. P. Code, to serve 
notice as required by sub-S. (3), and to record 
in the final order a finding that there was a 
danger of a breach of the peace, are defects 
which could be cured under S. 537, Cr. P. Code, 
and the proceedings are, therefore, not thereby 
vitiated when the party concerned has not been 
prejudiced in any manner. (Din Mohammad, J.) 
Ratan v. Tika. 183 I.C. 351=12 R.L. 112= 
40 Cr.L.J. 784=41 P.L.R. 188=A.I.R. 1939 
Lah. 233. 

-S. 537— Non-compliance with S. 339-A — 

Effect of. 

Where the provisions of S. 339-A are not 
carried out in the case of an approver, who has 
forfeited his pardon and is put up for trial and 
the charge is read out to him and he has been 
made to plead to it before and not after he has 
been asked to plead whether or not he had com¬ 
plied with the terms of the pardon, it is an 
irregularity curable under S. 537. (Young, C.J. 
and Blacker, J.) Gurdit Singh v. Emperor. 
I.L.R. (1939) Lah. 216=181 I.C. 924=11 R.L. 
899=41 P.L.R. 290=40 Cr.L.J. 614=A.I.R. 
1939 Lah. 66. 

-S. 537— Order irregular but not likely to 

cause failure of justice. 

Where the order passed by the lower Court, 
even though irregular does not cause actual or 
possible failure of justice, the Judicial Commis- 
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sioner’s Court will not interfere. (Mehta and 
Havelivala, A.J.Cs.) Jlthanand Murijmal v. 
Shivram. 168 I.C. 777 = 9 R.S. 239=38 Cr.L. 
J. 596=A.I.R. 1937 Sind 86. 

--S. 537—Procedure in contravention of 

S. 353—If curable. See Cr. P. Code, Ss. 353 
and 537. 1938 O.W.N. 1064. 

-S. 537—Scope—Denial of accused's right 

to copies of statements under S. 162—Illegality— 
If curable. See Cr. P. Code, S. vfb. A.I.R. 
1936 Nag. 249. 

S. 537— Scope — Joint trial in disregard of 
S. 239 (d)— Effect on conviction—III eg ah ty. 

A joint trial which infringes the provisions of 
S. 239 (d), Cr. P. Code, is an illegality and not 
a. mere irregularity, and S. 537, Cr. P. Code, 
will not therefore remedy the defect. The con¬ 
viction had on such joint trial must be quashed. 
(Parma and Meredith, JJ.) Nathu Chow- 
dhur v v. Emperor. 6 B.R. 461 = 187 I.C. 361 = 
12 R.P. 615=41 Cr.L.J. 452=1940 P.W.N. 454 
= A.I.R. 1940 Pat. 499. 

--—S. 537 (a)— Scope—Joint trial in contra¬ 
vention of S. 233 —Legality of—Accused embar¬ 
rassed and prejudiced in defence — Conviction — 
Sustainability — Defect—If cu rable. 

A violation of a statutory provision is an 
illegality, e.g., a joint trial which is contrary to 
the provision of S. 233 is illegal; and if the Court 
considers that the accused must inevitably have 
been prejudiced, bewildered and embarrassed in 
having to defend themselves against a diversity 
and multiplicity of counts which are illegally 
joined, the conviction on such trial must be set 
aside. S. 537 cannot be invoked to cure such an 
illegality. (Collister and Bajpai, JJ.) Emperor 
v. Bishan Sahai. I.L.R. 1937 All. 779=10 R. 
A. 350=171 I.C. 994=1937 A.L.J. 1073=1937 
A.W.R. 748=1937 All.Cr.C. 119=1937 All.L. 

R. 935=39 Cr.L.J. 38=A.I.R. 1937 All. 714. 

-S. 537— Scope—Joint trial of several 

persons—Objection not raised at trial—Absence 
of prejudice—Conviction—If liable to be quashed. 

Where the irregularity, if any, in the joint trial 
of several persons at one and the same trial, is 
not such which, on the actual facts of the case, 
caused any prejudice to the accused or by itself 
entailed any failure of justice, it is no ground 
for quashing the proceedings, more so when no 
protest or complaint is made by or on behalf of 
the accused against the course adopted by the 
Magistrate. (Derbyshire, C.J. and Costello, J.) 
Rash Behari Shaw v. Emperor. 168 I.C. 657 
=9 R.C. 853=41 C.W.N. 225=38 Cr.L.J. 545 
= 1936 Cr.C. 1043=A.I.R. 1936 Cal. 753. 
-S. 537—Scope — Judgment—Non-compli¬ 
ance with S. 367—If curable. See Cr. P. Code, 

S. 367. I.L.R. 1936 Nag. 217. 

-S. 537 —Scope of—Limits of interference. 

The provisions of S. 537, Cr. P. Code, are 
mandatory and no Court is entitled to set aside 
a finding, sentence or order of a subordinate Court 
in direct contradiction of the terms of the section. 
The words ‘subject’ to the provisions hereinbefore 
mentioned must refer to the other section in that 
chapter unless there is any specific provisions in 
any other section of the Code which says that 
any particular error will vitiate proceedings in 
spite of the fact that no failure of justice has 
been occasioned by such error. ((Allsop, /.) 
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S. 537— Scope—Summary trial of offence 

• « 1 r f. / / i r e . . » 1 


CR. P. CODE (1898), S. 537. 

Emperor Bhajja. 181 I.C. 537—11 R.A. 573 — — r - -.- 

— 1939 A.L.J. 81=40 Cr.L.J. 549=1939 A.W.R. not so triable—Legality of—Defect—If curable. 
(H.C.) 1 = 1939 A.Cr.C. 17=AI.R. 1939 All. | If a Magistrate tries a case summarily which 
23 g. lie cannot under S. 260, Cr.P. Code, he acts 

S. 537— Scope—Misjoinder of charges—If without jurisdiction, and an illegality of such a 

1 I 4 1 ... j .1_c* ro '7 r. t> 


cured. 


nature cannot be cured under S. 537, Cr.P. Code. 


Ifl U. imiMIV MV j — . - --- 

It makes no difference whether the acts charged (Davis, J.C. and Tyabji, J.) Mahanand v. Em- 

are forty-one, fourteen or four, provided they peror. I.L.R. (1940) Kar. 123. . 

exceed the statutory number and are not covered -S. 537— Scope—Transfer without order in 

by the provisions of S. 234, Cr. P. Code, or the writing—If fatal. 

following provisions relating to the joinder of | When a superior Magistrate transfers a case to 
charges; the misjoinder of charges is a vital himself by taking it over to his own file, the 
defect in the trial which cannot be cured by the absence of a written order of transfer is not fatal, 
provisions of S. 537, Cr. P. Code. (Davis, J.C. and does not entail a retrial. The absence of a 
and Havclivala, J.) Chuharmal Nirmaldas v. 'written order is only an irregularity which can 
Emperor. I.L.R. (1939) Kar. 64=177 I.C. 280 be cured under S. 537, Cr.P. Code. ( Norman „ 
=39 Cr.L.J. 881 = 11 R.S. 53=A.I.R. 1938 Sind I.C.S.) Ram Singh v. Emperor. 1936 A.M. 

164. 

_I—S. 537—Scope—Non-compliance wih S. 26 

—Omission to record reasons for asking accused 
immediately on framing charge whether he wish- 
ed to cross-examine witness—If curable. See 

Cr.P. Code, S. 256. 19 Pat.L.T. 845. 

_S. 537 —Scope — Non-compliance with 

S. 342—If cured. See Cr.P. Code, S. 342. 42 

Bom.L.R. 695. 

_S. 537—Scope — Non-compliance with 

S. 297—If curable. See 41 Bom.L.R. 965. 

■ S- 537— Scope — Non-compliance with 
Ss. 10 and 11, Child Marriage Restraint Act— 


L.J. 85. 

-S. 537 —Scope of—Transfer by a Magis- 

rate who had not himself taken cognizance of a 
case—If curable under S. 537. 

I S. 537 as its wording shows, deals only with 
'irregularities committed by Court of competent 
jurisdiction. Where a Magistrate transfers a 
case which he has not himself taken cognizance 
of, it is defect of jurisdiction which could not be 
cured by S. 537. (Guha and Biswas, JJ.) Ram- 
krishna Sinha v. Emperor. 42 C.W.N. 246 
= 174 I.C. 513=39 Cr.L.J. 417=10 R.C. 693 
=A.I.R. 1938 Cal. 195. 

cowphd niade JftZ CoZt toCn'oZr 


investigation. Disregard of this provision is not 
a mere error of procedure, but an illegality which 


—If curable. 

Although, it is no longer possible after the 


a mere error ot procedure urn an wegau > Lading Act to apply the provisions of S. 537 

vitiates the proceedings an ‘ • c *" W f to cases of want of sanction required under S. 195, 

Cr.P. Code. So also the provisioins mSJ1 of Cr p Code an irregularity in a CO mplaint made 

the Child Marriage from trWms securitv ex- ;,) y onc Court to another is curable under Sub¬ 
should not be exempted trom giving securit} ex - - - 


cept for reasons to be recorded is mandatory; and 
the omission to comply with that section is sub¬ 
stantive error of law vitiating the proceedings and 


S. (a), since a complaint made by a Court is, 
for the purposes of S. 537, Cr.P. Code, in no 
way different from a complaint made by a private 


stantive error ot law v.uaung > ^dividual. (Grille, Ag.C.J.) Vithoo Em- 

not curable by S. 537 Cr.P. Code. b. 537 ap , (1939) Nag. 338=180 I.C. 577 

plies only to errors of procedure arising out of :™ R p m rn-40 Cr L T 388=1938 N.L. 
inadvertence and not to substantive errors of law, = U t *“^38 Na* 487 

or to cases of disregard or disobedience of the J- 2S5 ~ A 'l* 938 Na . g> ,, * Mpn „: nn 

mandatory provisions of the Code of any other -S. 539-— Commissioner Meant g. 

law at the time in force in respect of the conduct The words any Commissioner |or taking 
of trials. (Grille, J.) Gajai v. Bhagwandas. 20 davits in any Court of record m British Ijncua 
NTT 115 do not mean any Commissioner for taking affi- 

-S. 537—Scope — Non-compliance with davit ^°in h usc r ‘" sionerVeferrecTto in 

S 263 (b) a nd .^ ) - E ^ ct c °" c: °s Vi ^person* who is actually sitting in the Court 

—If curable. See Cr.P. Code, S. 263 (b) and ( cincts w h e re he is entitled to sit and who has 

- . « • 1 1 _ J_!_(> flip 


(/). 1940 P.W.N. 93. 

•S. 537—Scope — Non-compliance 


w 


ith 


S 342—Conviction—When liable to be set aside. 
See Cr.P. Code, S. 342. 1940 M.W.N. 93. 


been authorized to administer oaths within the 
Court precincts. An affidavit cannot be said to 
have been sworn before a person who is autho¬ 
rized to administer the oath if it is sworn before 


S. 537—Scope — Non-compliance with L Commissioner of Oaths appointed under S. 139, 

« « . « « r ^ T-* 4-* r* nn T> ^ i /At _ J r \ D « Htw a A/f AT. 


S. 539-B—If curable. See Cr.P. Code, S. 539-B. 

A.I.R. 1937 Sind 125. 


C.P. Code. (Almond, J.C.) Ram Ditta Mal 
v. Emperor. 184 I.C. 10=12 R. Pesh. 22=40 


S. 537 —Scope—Omission to comply with Cr.L.J. 847—A.I.R. 1939 Pesh 38, 

1 ^ i'l A T a a A . T~% T I* a 


S. 342—If cured. See Cr.P. Code, S. 342. A.I. 
R. 1938 Sind 97. 

-S. 537 — Scope— Omission to give reasons 

for discharge of some accused at time of discharge 
—Effect—Irregularity — If cured. See Cr.P. 
Code, S. 253. 1938 M.W.N. 38=(1938) 1 M.L. 
J. 110. 


ter. 


-S. 539-A .—Public servant—Chief Minis- 

The Chief Minister of a province is a “P ub p C 
servant” within the meaning of S. 539-A, Cr^r. 
Code. ( Almond, J.C.) Ram Ditta Mal^- em¬ 
peror. 184 I.C. 10=12 R. Pesh. 22=40 Cr. 
,L.J. 847=A.I.R. 1939 Pesh. 38. 
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—- S. 539-A—Scope—Affidavits to contra¬ 

dict report of Magistrate called for and submit¬ 
ted in respect of allegations in affidavit in support 
of transfer application—Right of parties to file. 
See Cr.P. Code, Ss. 526 and 539-A. 1937 M. 
W.N. 328. 

S. 539-B— Evidence of identification — 

Appreciation of—Local inspection by Magistrate. 

Where in a case in which a Magistrate had to 
determine whether he was prepared to accept the 
evidence of identification, the defence being that 
the case was one of mistaken identity, he visited 
the spot one night and came to the conclusion 
that there was sufficient light to enable anybody 
to mark closely the features of a stranger. 

Held, that the Alagistrate had gone beyond the 
scope of S. 539-B, Cr.P. Code, in assuming, 
without any evidence, that the condition of the 
light and atmosphere were the same on the night 
that he went to the spot as they were at the time 
of the occurrence, and also in assuming that 
the powers of observation of other persons were 
as well developed as his. and that, therefore, the 
conviction based on the local inspection should be 
set aside. (Bartley and Henderson , JJ.) Baum 
Ali ?>. Emperor. 181 I.C. 990=11 R C 885 
(1)—40 Cr.L.J. 624=43 C.W.N. 392 = A I 

R. 1939 Cal. 304. 

-S. 539-B— Local inspection—Absence of 

memorandum — If fatal. 

The omission to make a note or memorandum 
a.t the time of local inspection as required by 

S. 539-B, Cr.P. Code, is not a latal one. Where 
the local inspection has not much bearing on the 
case at all, the omission to record the note, can 
have had no practical effect on the decision. 
(Cruer, J .) Jamna Prasad v. Emperor. I.L.R. 
(1940) Nag. 188=174 I.C. 523=39 Cr L T 
427 (2) = 10 R.N. 417=A. I. R . 1938 Nag.' 325! 
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respect of advertisement — Offer by accused to 
make demonstration in Court to test truth of ad- 
vertiscment —Refusal by Court—If justified. 

. ' . Cr.P. Code, no doubt empowers the 

Pourl to make a local investigation, but it does 
not contemplate a procedure by which the fudge 
or Magistrate lias to all intents and purposes to 
(put In nisei I in the position of a witness in the 
ease. A Magistrate B therefore perfectly iusti- 
hed 111 refusing to.accept an offer made by the 
accused, charged with the offence of cheating in 
respect of an advcrti-cmtnt inserted bv him to 
} make a demonstration of a plivd, a ] feat'in Court 

I, 1 or,ler to test whether liO a.hcrtOmcnt was 
true or false. (Foal Ali and Rowland, JJ.) 
Akhie Kishore Ram v. Emperor. 174 I C 635 
= 19 Pat.L.T. 375=4 B.R. 466 = 39 Cr L 

J. 442=10 R.P. 541 = 1938 P.W.N. 93=A i’ 
R. 1938 Pat. 185. 


— 7 ;-S. 539-B— Non-compliance with—Trial if 

vitiated. 

Non-compliance with the direction in S. 539-B. 
Cr.P. Code, to make a memorandum of local 
inspection does not vitiate the trial, and such an 
omission is an irregularity, unless it was proved 
that the accused was prejudiced or that the con¬ 
viction was based on the local inspection. (1 no¬ 
mas, C.J .) Shakura v. Nasira. 175 I.C. 259 
= 1938 O.W.N. 595=1938 O.A. 504=1938 A. 
Cr.C. 50=1938 O.L.R. 290=10 R.O. 319= 
39 Cr.L.J. 630 (1)=A.I.R. 1938 Oudh 182. 
- S. 539-B— Omission to record memoran¬ 
dum—Magistrate using as evidence map prepared 
by him — Effect. 

If a Magistrate making a local inspection not 
only fads to record a memorandum but also use 5 
as evidence a map prepared by him, he places him¬ 
self in the position of a witness. Unless the map 
is proved in the witness box, it is impossible to 
use it as evidence or to say what value should be 
attaclied to it. The only course open to a Revi¬ 
sion Court in such circumstances is to order a 
re-trial by some other Magistrate. ( Henderson 
ana JJ .) Rajendra Ghose v. Emperor 183 
I.C. 431 = 12 R.C. 157=40 Cr.L.J. 795=43 
C.W.N. 896=A. I. R. 1939 Cal. 487. 

— S. 539-B— Scope—Local iavestigation — 
Limits to powers of Court—Charge of cheating in 


S. 539-B — Scope — Non-compliance — 
Effect on proceedings — Iregularity —// curable. 

A Magistrate made a spot inspection of a site 
without issuing notices to the parties but the ac¬ 
cused was present on the spot by chance and the 
■Magistrate passed a compensation order in favour 
7 accused which showed that he was unduly in- 
ijuencccl by his personal inspection of spot" and 
ihe local inquiries made by him. The Magistrate 

tailed to record a memorandum of the facts ob¬ 
served by him. 

Held , that as the Magistrate had entirely neg¬ 
lected to comply with the provisions of S. 539-B 
ine irregularities disclosed in the proceedings of 
the Magistrate could not be cured under S. 537 
or the Code. As a failure of justice had been 
caused by his failure to comply with the provi¬ 
sions ot S. 539-B the compensation order could 
he set aside. (Davis, J.C. and Mehta. A. I.C ) 
Jlmo .SmKMAN v. Has him Umar. 31 S.L.R. 51 

= 1 a 69 t i - c - 431 = 10 R.S. 3=38 Cr.L.J 783 
= A. I. R . 1937 Sind 125. J 


S. 540 Court witness deposing against 
act used Right of accused to further opportunity 
to produce evidence. 

If a witness examined under S. 540, Cr P 
Code, gives evidence which is against the accused’. >: 
11. accused is not entitled to a further opportu¬ 
nity to produce more evidence to rebut his state¬ 
ment, though there may be cases where in the 
interest of justice a Court would normally give 
the accused such an opportunity. ( Allsop, J .) 

Ram Bharosey v. Emperor. 162 I.C. 47=37 
• L • J• 522=8 R. A. 817=1936 A. W.R. 71 = 
1936 All. Cr.C. 103=1936 A.L.J. 303=1936 

M1°269 6=1936 AI1L R - 364=A.I.R. 1936 


———S. 540 —Court witness—Examination of _ 

1 v \ hcr f i 1 Conrt witness was examined in chief 
by the defence and was then virulently cross-exa¬ 
mined by the complainant and also by the Court 
whose own witness he was. 

Held that it was fantastic that a Court witness 
should be thus treated. No questions ought to be 
put to a Co Urt witness except by or through the 
Court. ( Nezvsam , /.) Murugappa Chettiar v 
Morangamuthu Raja. 1937 M.W.N. 1238. 
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CR. P. CODE (1898), S. 540. 

-S. 540 —Discretion of Court under — 

Right of accused to insist on summoning Court 
witness. 

Summoning of Court witnesses is entirely a 
matter for the Court to decide and it is not for 
the accused to insist. It is open to him to sum¬ 
mon them in defence, if so advised. ( Guet, J .) 
Chhotey Miyan v. Emperor. I.L.R. (1937; 
Nag. 165=167 I.C. 860=9 R.N. 228=38 Cr. 
L.J. 482=1936 Cr.C. 1042=A.I.R. 1936 

Nag. 250. 

S. 540 — Duty of Court—Suggestions to 


-ky • v iv ww w J “ J — - ^ w/-- -ft “ ^ v • » » • ^ • 

examine witness emanating from complainant. |R. 1937 Pat. 246. 

A t r • . 1 1 1 .A - C _ n . _. n A _ _ 1 t* A r-A 


CR. P. CODE (1898), S. 544. 

S. 540 is expressed in the widest possible terms 
and the intention is not to limit the discretion of 
the trying Court in any way. At the same time 
the Courts ought to remember that the purpose 
of S. 540 is not to enable one party or the other to 
fill up the gaps in his case and to improve it by 
new matter at a late stage, but to enable the 
Court to act in the interest of justice when it 
considers such action necessary. ( Rowland , /.) 
Ramchandra Prasad v. Emperor. 168 I.C. 979 
=38 Cr.L.J. 657=3 B.R. 508=9 R.P. 522, 
= 1937 P.W.N. 519=18 Pat.L.T. 483=A.I./ 


A Magistrate should not of course examine any 
witness under S. 540, Cr.P. Code, merely be¬ 
cause the complainant chooses to suggest the 
witness. But, if he himself thinks that the evi¬ 
dence of the witness is essential, he is not only 
allowed to examine the witness but is by law 
bound to do so, even though the suggestion ema¬ 
nates from the complainant. ( Allsop, J .) Ram 
Bharosey v. Emperor. 162 I.C. 47=37 Cr.L. 
J. 522=8 R.A. 817=1936 A.W.R. 71 = 1936 
All. Cr.C. 103=1936 A.L.J. 303=1936 All. 
L.R. 364=1936 Cr.C. 246=A.I.R. 1936 

All. 269. 

-S. 540— Duty of Court under — Summon¬ 
ing of witnesses. 

Under S. 540 of the Cr.P. Code, it is mani¬ 
festly the duty of the Court to summon and exa¬ 
mine any person whose evidence the Court con¬ 
siders essential to the just decision of the case. 

(Agarwala , J .) Narsingh Singh v. Emperor. 
6 B.R. 215=185 I.C. 594=12 R.P. 431=41 
Cr.L.J. 209=1939 P.W.N. 712=20 Pat.L. 
T. 655=A.I.R. 1939 Pat. 659. 

-S. 540—Failure to examine accused sub¬ 
sequent to examination of Court witnesses—Trial 
if vitiated. See Cr.P. Code, Ss. 342 and 540. 
1938 O.W.N. 743. 

-S. 540— Prosecution not calling material 

witnesses—Duty of Court to examine them. 

Per Mya Bu, J .—In a trial for murder, it is the 
duty of the prosecution to call on behalf of the 
Crown all witnesses in absence of sufficient reason, 
who according to the prosecution case, would be 
in a position to give material evidence regarding 
the occurrence. Where such witnesses are not 
called as witnesses for the prosecution, and there 
are not sufficient reasons for not calling them, 
the trial is rendered unsatisfactory by the absence 
of their material evidence. They should, if they are 
not for any reason called by the prosecution and 
the defence do not wish to examine them as their 
witnesses, be examined as witnesses called by the 
Court under S. 540, Cr.P. Code. Where none 
of these courses has been adopted, a re-trial is 
necessary. (Mya Bu and Braund , //.) Nga Kan 
Chai v. Emperor. 171 I.C. 129=10 R.R. 133 
=38 Cr.L.J. 1040=A.I.R. 1937 Rang. 139. 
- S. 540— Scope and applicability. 

There is nothing in S. 540, Cr.P. Code, itself 
to limit it to those witnesses who are examined 
by the Court on its own behalf. It could apply 
also to witnesses for the prosecution as well as 
to witnesses for defence. ( Gruer, J.) Hansraj 
v. Emperor. 1940 N.L.J. 449. 

•- S. 540 —Scope and object of. 


Ss. 540 and 342 (1) —Examination of 

Court ivitness at the etui of the case — Accused, \f 
should be once again examined under S. 342 (1). 

Though the provisions of S. 540, Cr.P. Code, 
are very wide and a witness can be summoned 
and examined by the Court at any stage of an 
enquiry or trial, still it is not proper to examine 
the witnesses under that section after a case is 
practically finished and without examining the ac¬ 
cused again under S. 342. (Zia-ul-Hasan, J.) 
Beni Madho v. Emperor. 190 I.C. 71=1940 
A.W.R. (C.C.) 370=1940 O.W.N. 923=41 
Cr.L.J. 816=1940 O.L.R. 521=1940 O. 
A. 596. 

S. 540-A —Illness of accused—If autho- 


rises Magistrate to dispense with his attendance. 

The language of S. 540-A, Cr.P. Code, cannot 
be interpreted as authorising a Magistrate to dis¬ 
pense with the attendance of an accused who is 
too ill to attend the Court. ( Mackney, J.) Ko 
Ko Gyi v. Emperor. 161 I.C. 240=8 R.R. 460 
=37 Cr.L.J. 436=1936 Cr.C. 181=A.I.R. 
1936 Rang. 114. 

S. 540-A —Requirements of — Non-com¬ 


pliance with as regards one of several accused in 
a joint trial — Effect. 

Normally a trial in the absence of the accused 
is a nullity and it is only by virtue of S. 540-A, 
r.P. Code, that this consequence of the absence 
of the accused can be avoided, if the require¬ 
ments of this section are not fulfilled', the trial 
remains a nullity. Where in a joint trial of seve¬ 
ral accused, the presence of one alone is dispens¬ 
ed with under S. 540-A, Cr.P. Code, without the 
requirements of that section being fulfilled, the 
trial is illegal and a nullity not only as regards 
that particular accused, but against the rest as 
well, for a joint trial is a single trial and the 
whole is one and indivisible. (Young, C.J. and 
Monroe, J.) Pokhar Das v. Emperor. 174 I.C. 
422=10 R.L. 562=39 Cr.L.J. 439=40 P.L. 
R. 1=A.I.R. 1938 Lah. 216. 

S. 540-A —Scope and applicability of. 

_ . . • Ml — 


S. 540-A is a general section which will apply 
to cases of all kinds irrespective of whether the 
accused is in jail custody or is on bail or he is 
appearing in obedience to a summons, (itetfwef, 
7.) Jagadish Narain Bajpai v. Emperor. 187 
I.C. 682=12 R.A. 575=1940 A.Cr.C. 18- 
41 Cr.L.J. 500=1940 A.W.R. (H.C.) 79- 
1940 A.L.J. 104=A.I.R. 1940 All. 178. 

-S. 544 —Rules under, made by Punjab Go¬ 
vernment, Vol. 3, Chap. 9, R. arr ^ ,lt Jjf-j u v 

Expenses of Defence zvitnesses—If to be paut y 

Government. 
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CR. P. CODE (1898), S. 544. CR. P. CODE (1898), S. 552. 

The only fair interpretation of R. 1, Chap. 9, it was a fit case under sub-S. (1) (a). (Mose - 

Vol. 3 framed by the Punjab Government which .J. M. Khan v. Emperor. 169 I.C. 245= 
makes no distinction between prosecution witness- 9 R.R. 390=38 Cr.L.J. 718=A.I.R. 1937 
es and defence witnesses is that Government by Rang. 192. 

exercising its power of restriction, which it is -S. 545—Order for compensation on con- 

authorized to exercise by S. 544, Cr.P. Code, viction of accused—Appeal by accused Notice to 

has limited the cases in which Magistrates complainant—Right of latter to be heard. Sec 
may pay the expenses of witnesses to those men- Cr.P. Code, S. 422. 19 N.L.J. 140. 

tioned in the rule. If the rule framed by the - S. 545 ( 1 ) (b)— Order under _ Conviction 

High Court lays down the contrary, that is to say, set aside on appeal — Effect of. 
that ordinarily the expenses of defence witnesses Where an order under S. 545 fl) (b) direct- 
are to be paid by Government in every warrant ing payment of compensation is passed on convic- 
case, it is ultra vires. (7 ek C hand and Ram Call, tion of an accused, the necessary consequence of 
JJ.) Nanak Chand v. Suraj Parkash. 178 I. the setting aside of the conviction on appeal is 
C. 468=40 P.L.R. 944—11 R.L. 460=40 Cr. the setting aside of the sentence and of which the 
*o_a x ™ t-u ™ necessary consequence is the extinguishment of 


L.J. 68=A.I.R. 1938 Lah. 693. 

o CAA n u e - l “'- »- a. 111 ijj uiMiincil l OI 

S. 544— Expenses of witnesses—Right of the order made under S. 545 (1 ) ( b). (M X a liu 

1 A 4 A •< I A ■ Maaal T \ T Y _ . . . a .. * ^ 


'witnesses to maintain suit. 


7.) Htanda Meah v. Anamale Chettyar. 14 


It is entirely within the discretion of the Court Rang. 744=163 I.C. 242 (2)=9 R R 6 = 37 
which summons a witness to order how much Cr.L.J. 832=1936 Cr.C. 523=A. I. R 1936 
expenses should be allowed to him and which parly Rang. 247. 


should pay it. In criminal cases the Court may 

• I • « a a ■ a - _ *' 


S. 552 —Applicability and scope — Deten- 


within certain limits order the Government to tion of girl not specifically alleged to be for ur- 
pay the expenses of the complainant and witness- lawful purposes—Guardian's remedy—Jurisdic- 

If n 1 Alirf no e »-/i a»-a/1 a aa.4 a a..... i _ 1- _ a * _ < . • » • / • — __ ^ 


a Court has ordered a certain sum to be tion to grant relief under V 5^2 

4 a a _! a__.1 * f 1 - • • If .1 J4* • 


paid to a witness and if he is aggrieved by that I he main purpose of S. 552 is to protect women 
order and thinks that lie has not been sufficiently and girls from detention for immoral purpose* 
paid it is open to him to approach a higher tribu- although no doubt the section would be ar*Pro- 
nal fonthe redress; but he cannot appeal to the priate to cases where the purposes of the deten- 
civil Court against the order nor can he sue the tion are clearly unlawful although not necessarily 
party or the Government for recovery of any addi- immoral. The powers given to District Masris- 
tional amount, much less: can he claim it from trate by S. 552 are exceptional powers to be used 
the presiding officer of the Court. (Mahomed with caution and only when the conditions of the 
Noor, J.) Purna Chandra Mitra v. Secretary section are satisfied. Taking the word “unlaw- 

W N ATE 281 9 =? 67 P I 4 C 5= 9 3 38-lfp 3 at 1 r 1 T 37 434 ^ ^“1* -ani./of ‘ ‘ centra 'or 

-AT P 1 Q 7 D I ;r 47 - I 38 " 8 Pat.L.T. 434 prohibited by law in particular cases there can- 

V t , _ , not hc much difficulty in determining whether the 

“ 545— Compensation^-Tioo accused finea purpose is or is not unlawful. Where there is 

Uo different amounts—Compensation awarded to nothing to show that the detention of the eirl is 

witness One accused paying fine while other for unlawful purposes, nor is it suggesed by soe- 

courting jail—Fine recovered sufficient to pay up c ific allegations how the detention is for illegal 

compensation—Right to full compensation. .purposes but there is only a vague reference to the 

r T ' VO £ a o CUS iA We J e r» COn oA Cted and sentenccd to apprehension that the girl would be spoiled a> die 
fines of Rs. 30 and Rs. 80 respectively, compen- has been wrongly detained the remedv of ^he 
sation of Rs. 40 out of the fine if recovered was guardian to demand custody of the girl is bv an 
to be awarded to one B a witness. One of the application under S. 25 Guardian and Wards A rt 
C S cd oS OUr L ed , ,ai1 but the othcr P aid U P his fine The Magistrate cannot assume u u 

out of' the fine so , recovered° mpensati0n °‘ ^ - 10 . in * hc . absen “ of allegations of'unlawfulpu'pos- 

HM, that B must get compensation in full when to gfve relief ‘ whicTit“fthe ^ F 

such amount was available s~\( L«a a.. a. y . * ^^eti^^ 

(Davis, J.C. 

Rhagwandas 

Cr.L.J. 292 

——— S. 545 (1) (a) and (b)— Applicability — 

Defamatory statement made during evidence in 

civil suit Order for compensation for such defa¬ 
mation. 

In a civil suit by D against K for his dismissal K 
in his evidence made a defamatory statement not 
beheying in good faith to be true, that he dismiss¬ 
ed D because D had arranged to sell K’s ore to 
.5 and had borrowed money from ^ on the 
strength of this. This statement was made in 
cross-examination and again in re-examination 
voluntarily. 

Id eld, that compensation for such defamation 
could not be recovered in a civil Court and so 
S. 545 (1) (b), Cr.P. Code, did not apply, but 

Q. D .—185 


1 ( FPA-h IIV ..... * Sind 152 s ^ Cr ‘ L " 1 ^ ^ 


S. 552 —Application under—Omission to 
take statement on oath—Order for prosecution of 
complainant under S. 182, I.P. Codo—If vitiat - 

The omission to have the statement of the com¬ 
plainant on oath may be a defect in procedure and 
might vitiate any order for the restoration of the 
woman under S. 552. Cr. P. Code. Such an 
omission has, however, no effect on an order for 

T r> PI ? S j CUt,0n J of the com P ,a mant under S. 182, 
i.P. Code; under that section the offence is com¬ 
plete as soon as the information is given Whe¬ 
ther the public servant omits to take a statement 
ubsequently on oath of the person giving the in- 
iormation for the purpose of taking certain action 
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CR. P. CODE (1898), S. 552. 

on is a matter which will not affect the giving of 
the information. ( Bennet, J.) Dalpat Rai v. 
Emperor. 163 I.C. 609=9 R.A. 42=37 Cr.L. 
J. 857=1936 A.W.R. 396=1936 ACr.C. 109= 
1936 A.L.J. 592=1936 Cr.C. 614=1936 All. 
L.R. 620=A.I.R. 1936 All. 469. 

-S. 552— Order directing police to produce 

woman—If comes under. 

An order of a Magistrate directing the police 
to produce before him a woman unlawfully de 
taincd is not one under S. 552, Cr.P. Code. ( Nia- 
matullah, J.) Abdul Jalil Khan v. Emperor. 
162 I.C. 755=8 R.A. 903=37 Cr.L.J. 713= 
1936 A.W.R. 210=1936 A.Cr.C. 80=1936 A. 
L J. 373=1936 All.L.R. 468=1936 Cr.C. 418 
=A.I.R. 1936 All. 354. 

_S. 552— Order restoring girl to mother — 

Direction to mother to give guarantee for proper 
care — Legality. 

An order directing a mother to whom a girl is 
restored under S. 552, Cr.P. Code, to give a 
guarantee that the best interests of the girl will be 
looked after by her, is entirely without jurisdic¬ 
tion. No such direction is contemplated by that 
section. ( Bartley and Henderson, JJ.) Secre¬ 
tary Society for the Protection of Children 
v. Archana Das. 43 C.W.N. 362. 

_S. 552— Order under^-Nature of. 

There is nothing in S. 552, Cr.P. Code, which 
requires service of the order passed under that 
section on any person. The order is one capable 
of execution and it is open to the Magistrate to 
compel compliance with his order using such 
force as may be necessary. {Niamatullah, J .) Ab¬ 
dul Talil Khan v. Emperor. 162 I.C. 755 8 

R. A. 903=37 Cr.L.J. 713=1936 A.W.R. 210 
= 1936 A. Cr.C. 80=1936 A.L.J. 373=1936 
Cr.C. 418=1936 All.L.R. 468=A.I.R. 1936 
All. 354. 

_S. 552— Order under—When can be pass- 

cd . 

The jurisdiction conferred by S. 552, Cr.P. 
Code, depends upon two factors. There must be, 
in the first place, an unlawful detention and second¬ 
ly that that unlawful detention must be for an un¬ 
lawful purpose. If, therefore, a society to which 
a girl was entrusted by her mother for the purpose 
of housing and care refuses to accede to the 
mother’s request to send the girl back to her, an 
order for the restoration of the girl under S. 552 
cannot be passed in the absence of a finding that 
the purpose for which the society detained the 
girl was unlawful. (Bartley and HendersonJJ.) 
Secretary, Society for the Protection of Child- 
ten v. Archana Das. 43 C.W.N. 362. 

-S. 552— Procedure —Ex parte warrant — 

If justified. 

Although an order for restoration under S. 552 
can be enforced by a warrant if necessary, if an 
order is ordinarily sufficient to meet the purpos¬ 
es of the section, the Magistrate should not make 
an order for the ex parte issue of a warrant. ( Lo- 
bo and Weston JJ.) Om Radhe v. Emperor. 
I.L.R. (1939) Kar. 760=182 I.C. 710=12 R 

S. 28=40 Cr.L.J. 698=A.I.R. 1939 Sind 152, 

-S. 556— Disqualification of Magistrate — 

Subtantial interest—Necessity for. 

The accused whose duty as accountant in the 
office of the D.S.P. was to prepare bills and 
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treasury vouchers for withdrawal of money re¬ 
quired for official purposes and to present the 
same at the treasury to receive payment, was al¬ 
leged to have perpetrated falsification of accounts, 
embezzlements, cheatings and forgeries in the 
office of the D.S.P. in connexion with the books 
and papers maintained or issued from there and 
no question whatever with reference to the effi¬ 
ciency of the work of the treasury officer who 
also functioned as a Headquarters Magistrate or 
to the discharge of the work of his office was sub¬ 
stantially involved in any of the cases. 

Held, that the Magistrate who tried the case 
though functioned as a treasury officer had no 
substantial interest in the case so as to disqualify 
him to try the same, and hence the trial was not 
vitiated on that account. ( Mya Bu, J.) Mg Po 
Kywe v. King. 1939 Rang.L.R. 251=182 I. 
C. 63=11 R.R. 510=40 Cr.L.J. 621=A.I.R, 
1939 Rang. 152. 

S. 559— Applicability—Sentence of fine 


\imposed by Special Magistrate under S. 23 of 
Ordinance 11 of 1931— Ordinance expiring in 1932 
—Sentence remaining utiexecuted—Whether Dis¬ 
trict Magistrate can order execution. 

Quaere —Where a sentence of fine is passed by 
a Magistrate holding powers under S. 23, Ordi¬ 
nance 11 of 1931, and the sentence remains un¬ 
executed and the ordinance also comes to an end 
in the year 1932, whether by resorting to S. 559, 
Cr.P. Code, the District Magistrate can direct 
any other Magistrate to execute such sentence? 
\{Lort Williams and Jack, JJ.) Jadabendra 
|nath Panja v. Emperor. 63 Cal. 1139=161 I. 
C. 979=8 R.C. 554=40 C.W.N. 604=37 Cr. 
L.J. 524 (2)=1936 Cr.C. 291=A.I.R. 1936 
, Cal. 149. 

-S. 561-A— Construction and scope — Inhe- 

ren-powers of granting bail—Extension of time 
for act caused to surrender to bail after convic¬ 
tion—Jurisdiction of High Court. 

{Henderson, J .) . —It would be incorrect to 
interpret S. 561-A of the Cr.P. Code, as having 
any reference to bail, which is a matter specifi¬ 
cally provided for by the Code itself. It cannot, 
however, be laid down that the High Court has 
no jurisdiction to extend the time for a convict¬ 
ed person to surrender to his bail, under the po¬ 
wers preserved to the High Court by S. 561-A 
because it is matter outside the specific provisions 
of the Code, {Cunliffe and Henderson, JJ,) Babu- 
Lal Caukani v. Emperor. I.L.R. (1937) 1 Cal, 
464=166 I.C. 612=9 R.C. 558=40 C.W.N. 
1313=1936 Cr.C. 1121=A.I.R. 1936 Cal. 809. 
Ss. 561-A and 367— Deletion of disparag¬ 


ing remarks from judgment—Power of High 
Court. 

The High Court can interfere under S. 561-A 
to expunge disparaging remarks from a judgment 
in cases where the remarks are made about a 
i person who is not a party to the proceedings or a 
witness in the case. The High Court can also 
interfere when remarks are made about a party 
! to the proceeedings or a witness in the case and 
those remarks are not justified by the findings or 
jwhen the judgment itself shown to be due to bias 
or perverse. {Dalip Singh, J.) Karamut Ullah 
Emperor. 186 I.C. 799=12 R.L. 431=41 


v. 


Cr.L.J. 380=A.I.R. 1940 Lah. 42. 
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C° Ur ‘ s of Justice should, in the interests of the »mrir unsupported^ cvid7„ce *' 

proper administration of justice, be allowed to A Magistrate is no no dohi I ■ i 

perform their functions freely and fearlessly and legitimate inference (r< 1 !* • f draw 

to comment upon the statement of the witnesses record hut where the remark s of^‘''"iagi'sira c 

riwed t^ 1° CaSC ’ yet they * hou,d not bc for expunging which an application LmJer S 561 A 

allowed to make disparaging remarks upon wit- is presented, are wholly unsupported hv the evi 

2 * *^ ° r tbose whos ®. name ^ happen to be men- dence on record even as legitimate inference and 
tioned in the proceeding. A witness cannot be are wholly unjustified and reflect on the charac 
condemned merely on conjectures or materials not ter of the applicant and are likeh to affe t his 
in evidence betore the Court. The High Court future career it is onlv fair tl m » 1 „ / , 1 1 

would be justified in expunging offensive remarks directed to be expunged. (Bhide > ) l ‘ouhv 
m the exerese of its powers under S. 561-A, Cr. Das l. Ja. Copal 179 I C. 523=11 R L 532= 
F. Code, when they are not warranted by the 40 Cr L T 214—A I R i<na t a u ' 7Q 
evidence on record. (Radha Krishna Sri Vastava, ——S 561-A -Exlufai^ lmark, A 

metU-JuriMctn o/Zjlf Cou'rT^ ^ 

(C C ) 189—1939 OLR *93—1939 A Cr C ^ ^ ,gb Court has an inherent power to ex- 

74 40 Cr L J 92?=l’939 0 W N 872 £ U " g ? a tf rUon " f a lament by an inferior 

g~; J 1 1939 U.W.N. 872. Court. The power is unbounded hv the law, 

iudanrrnt Hi remarks f rom w,nch expressly gives the Court authority to make 

U^^7a\ 2 °{% i9 %r°u r r 4 • ^ SUch ° rdcrs as ma >’ hc necessary to prevent 

, s . tb 5 duty of the High Court, in order to abuse of the process of any Court or otherwise 

prevent abuse of the process of the Courts, and to secure the ends of justice.” On the other hand 

mpnrin the rf nds ^ JUStlCe * t0 dc ete passa g es com ' this jurisdiction has always been regarded hv the 

ment.ng adversely upon a person who ,s not a High Courts as one of an extraordinary charac 

party to the proceedings and has not had a fair ter to be exercised with care and caution in ex- 

snrh r ia«I y p° f u Cing 4 u hcard and also to delet . e ceptional cases, because it is of the utmost impor- 
S g H WhCn t ! 1Cy arC , based up ? n no ev l 1 ’ tance to the administration of justice that Courts 
Rnt^ n GVldcn f Ce Properly upon the record should be allowed to perform their functions 

c B a tnnlv It U "u PU T C - lS M°\u lI ? lte * SUCh f free,y and fcarIessI >’ ^ d without undue inter- 
^ 5 ?" ly : J* »=> a Lo desirable that a judgment fercnce by High Court and because, in weighing 

> d - Sh ° U f re , n ?. a ', n ! n th ? sbape 'P evidence and in arriving at conclusions on ques- 
which it was originally published and although tions of fact, lower Courts have often to make 

the practice should not be extended to exercise remarks which reflect adversely on the character 
this peculiar power beyond limits there appears of witnesses. (Coldstream , J.j Emperor v Atta 
to be no good reason why it should not be used Ui.lah Shah. 162 I. C. 624=37 Cr L T 661 = 
to delete passages which, though based on evi- 8 R.L. 925=31 P.L.R. 638=1936 Cr C 464 
dence, damage the character of a person, and are =A.I.R. 1936 Lah 429 

wholly irrelevant to any point in issue and which -S. 561-A—If’ confers power on High 

a Court has unnecessarily gone out of its way to Court to review its own judgment See Cr P 

include in a judgment. Further where High Code, Ss. 419, 420, 421 and 561-A. 1940 O A 485 

Courts notice has been drawn to a judgment -S. 561-A —Inherent powers—Bail to ac- 

which appears to it to be couched in language cuscd pending contemplated application for leave 

injudicious and uncalled for. High Court can and to appeal to Privy Council—High Court's power 

ought to express its opinion in the matter whether to grant—Extension of time for surrendering to 

any passage is or is not ultimately to he expung- bail—Power of High Court ^ ° 

ed. (Coldstream, /.) Emperor v. Attah Ul- The Hieh Court ha« nr » ^ a 

lah Shah. 162 I.C. 624=37 Cr.L.J. 661=8 S 561-ACr "p Cod’ ,Jill, \7''7 5 
R L 925=38 P T T? p, n aka ! •* , 1 • ^ otle . to grant bail to a con- 

=A I R 1936 429 638-1936 C C ' 464 ! vlcted Person on the ground that he intends to 

o c/:i a p T •* . ( . mo\e the Privy Council for leave to anneal aerainsr 

—-b. 561-A —Expunging remarks from lower his conviction 

Courts judgment—Jurisdiction of High Court — (Cunliffe / ’l 1 'h* •* i 

h %Z nt nX V Z^rZ T rJab, J t - , ! h C e°e n n 

T £fi a rv P r A h f jurisdiction under made to the Privy Council becomes functus officio 

S. 561-A, Cr.P. Code, to expunge passages from in matters of bail; nor cam the Court irnnt tin* 

heenhrnuZ 1 °^“ 7*' "' hi ^ has not accuse<1 a " extension of time for 'surrendering to 

Sion i 7 a egU,ar appeal ° r rcvi ' his bail after the conviction by the Hk- cimr 

S1 ""■ „ f 11 that S ‘, 5h -A u does^ ,s to preserve the ( If a further stage is reached by the acceptance on 
inherent Powers of the H.gh Court w.thout con- the part of the Privy Council of the SdmS it 
herring an add.t.onal power. Where the High;may well be that the powers of the High Court 
Court is hearing an appeal or revision, the whole ! would be revived and fresh seisin of the fase with 
matter is before it, and it can make any order regard to bail can then be com dered 
consequential or incidental to the order under re- Henderson, /.-The High Court wili not inter 
view, and in such a case the Court is entitled to fere in revision with an frder if the President 
expunge any remarks in the lower Court’s judg- 1 Magistrate refusing a convirted person ^ extin 
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sion of time to surrender to his bail; nor will the 
High Court extend the time, as the effect of such 
an order would be neither to prevent the abuse 
of the process of any Court nor to secure the ends 
of justice, but would only be to stultify a prior 
order of the Court directing the accused to sur¬ 
render to his bail. When leave to appeal has 
actually been granted, the question of granting 
bail either directly or indirectly, might arise. 
(Cunliffe and Henderson, JJ .) Babu Lal Chau- 
khani v. Emperor. I.L.R. (1937) 1 Cal. 464= 
166 I.C. 612=9 R.C. 558=40 C.W.N. 1313= 
= 1936 Cr.C. 1121=A.I.R. 1936 Cal. 809. 

-S. 561-A —Inherent powers—Quashing of 

proceedings—Complaint disclosing no criminal 
offence but filed in terrorem— Dismissal of com¬ 
plaint and quashing of proceedings—Poivers of 
High Court. 

The High Court has inherent jurisdiction to 
pass any orders necessary to prevent abuse of 
the process of any Court, that is clearly express¬ 
ed in S. 561-A, Cr.P. Code. Prevention is al¬ 
ways better than cure, and the obligation to pre- 
^ vent specious and spiteful criminal prosecutions 
| for actions which, though strictly dishonourable, 
yet do not amount to crimes, is o'ne that must 
never be shirked. In the world of business things 
are often done which are betrayals of confidence 
and deceptions, which arouse moral indignation 
but are nevertheless civil wrongs which can be 
righted by Civil Courts and are not crimes which 
can be punished by a Criminal Court; not every 
immoral act is criminal and it is an abuse of the 
process of a Court to attempt to create new crimes 
in order to compel men to conform to a high 
standard of probity in business dealings or to 
force them to execute their promises. A crimi¬ 
nal complaint in respect of the giving of a post¬ 
dated cheque which is dishonoured is not proper, 
and when it discloses no criminal offence, but is 
obviously filed in terrorem , the High Court will 
quash the proceedings taken thereon by a Subor¬ 
dinate Court and dismiss the complaint. {New¬ 
som, 7.) Chidambaram Chettiar v. Shanmu- 
gam Pillai. 173 I.C. 14=10 R.M. 512=39 Cr. 
L.J. 261 = 1937 M .Cr.C. 278=1937 M.W.N. 
999=46 L.W. 629=A. I.R. 1938 Mad. 129= 
(1937) 2 M.L.J. 878. 

- S. 561-A —Inherent powers of High Court 

—Prevention of abuse of criminal procedure. 

The High Court has inherent power to make an 
order to prevent an abuse of the criminal proce¬ 
dure even if there is no express provision in that 
behalf. {Bose, 7.) Rani Sona Bahu v. Sobhag- 
singh . 167 I.C. 848=9 R.N. 226=38 Cr.L. 
J. 467=19 N.L.J. 264. 

-S. 561-A —Offensive remarks in judgment 

of lower appellate Court — Expunction—Inherent 
power of Chief Court. 

Where in an appeal against a conviction, the 
lower appellate Court held that the prosecution 
story was very unreasonable and improbable and 
acquitted the accused, and also held that the com¬ 
plainant, who was a schoolmaster and who was 
not on his trial for any offence under I.P. Code, 
was guilty of offences punishable under S. 354, 
I.P. Code, and 377 read with S. 109, I.P. Code: 

Held, that in coming to a definite finding that 
the complainant had been guilty of grave offenc- 
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es, the lower appellate Court travelled beyond its 
legitimate functions and violated a fundamental 
and elementary principle of justice that no man 
should be condemned without being heard, and 
that the Chief Court had under S. 561-A, Cr.P. 
Code, inherent powers to expunge the offensive 
remarks from the judgment. {Nanavutty, J.) 
Rishi Lal v. Emperor. 167 I.C. 11=9 R.O. 
379=1937 A. Cr.C. 51=38 Cr.L.J. 376=1937 
O.L.R. 118=1937 O.W.N. 258=A.I.R. 1937 
Oudh 277. 

- S. 561-A — Scope—Powers of High Court 

under—-Wrong conviction—Power to set aside 
under inherent powers. 

Quaere. —Whether the provisions of S. 561-A, 
Cr.P. Code, could not be used for passing any 
orders conflicting with any other provisions of 
the Code and whether the terms of the section 
were wide enough to enable the High Court to 
correct an illegality and to set aside a conviction 
which is wrong or illegal on the face of it. 
{Broomfield and Sen , 77.) Emperor v. Jamna- 
das Nathji. I.L.R. (1937) Bom. 263=39 
Bom.L.R. 82=168 I.C. 718=9 R.B. 393=31 
Cr.L.J. 606=A.I.R. 1937 Bom. 153. 

- S. 561-A — Scope—Powers of High Court 

to quash proceedings. 

Where the accused charged under S. 366 are 
acquitted on appeal and a subsequent prosecution 
is started against them under Ss. 497 and 498 on 
the same facts with a view to defeat the effect 
of the previous acquittal, the proceedings beings 
an abuse of the process are liable to be quashed. 
{Lort Williams and Jack , 77.) Mahomed Hos- 
sain v. Bholanath Das. 162 I.C. 176=37 Cr. 
L.J. 538=8 R.C. 579=1936 Cr.C. 357=A. 
I.R. 1936 Cal. 224. 

-Ss. 561-A and 369 — Review — Powers of 

High Court. 

There is no conflict between Ss. 369 and 561-A. 

S. 561-A does not confer upon the High Court 
new powers but merely declares that such inhe¬ 
rent powers as the Court may possess shall not 
be deemed to be limited or affected by anything 
contained in the Code. The High Court has 
therefore no power to alter or review its own 
judgment in criminal cases, once it has been pro¬ 
nounced and signed, except in cases where it was 
passed without jurisdiction or in default of ap¬ 
pearance without an adjudication on the merits, 
or to correct a clerical error. 10 L.l, relied on. 
{Abdul Rashid, J.) Edward Few v. Emperor. 
183 I.C. 348=12 R.L. 110=40 Cr.L.J. 763= 

41 P.L.R. 794=A.I.R. 1939 Lah. 244. 

■ Ss. 561-A and 418 (1)—Jury trial—Ap¬ 
peal against conviction—Sessions Judge not mak¬ 
ing reference under S. 307 erroneously thinking 
he has no jurisdiction—Appellate Court, if em¬ 
powered to send case back to him. See Cr.P. 
Code, Ss.418 (1*) and 561-A, 1936 A. W,R, 1284. 

-S. 562 —Applicability — Conviction for 

offence under S. 19 (e), Arms Ack— Accused a 
lambardar of 30 years of age. 

"S. 562 should only be applied in special cases 
and for special reasons. A person was prose¬ 
cuted under S. 19 (e), Arms Act, for possessing 
an unlicensed dagger. No sentence was imposed on 
him for the offence but merely security under 
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S. 562 was taken from him on the ground that 
the accused was lambardar of 30 years of age 
and a first offender. : 

Held , that the accused was the lambardar was 
no reason whatever for leniency. That he was of 
30 years of age carried no weight as at that age 
he was fully responsible for his action and capa¬ 
ble of realizing their nature to the full. If a 
lighter sentence was given to him merely because 
he was the first offender, the principle would have 
to be applied in all cases. It was proper that the 
law should take its normal course and if not al¬ 
lowed to do so, it would itself amount to a gross 
failure of justice. The accused should undergo a 
normal sentence. ( Middleton, J.C.) Akhtar 
Munir v. Emperor. 168 I.C. 783=9 R. Pesh. 
131=38 Cr.L.J. 610=A.I.R. 1937 Pesh. 51. 

-S. 562 — Applicability—Offences punishable 

only -with fine. 

S. 562, Cr.P. Code, applies to offences punisha¬ 
ble only with fine. A.I.R. 1935 Bom. 402, Foil. 

(Abdul Qayoom , C.J. and Wasar, 7.) State v. 
Shamtu Nath. 41 P.L.R.J .& K. 74. 

•S. 562 (1) — Applicability—Conditions 


Accused over 21 years—Offence punishable with 
wore than seven years’ imprisonment—Release on 
Probation — Legality. 

A Magistrate has no power to act under S. 562 
(1), Cr.P. Code, in the case of an offence puni¬ 
shable with more than seven years’ imprisonment 
and where the accused is more than 21 years old. 
(Broomfield and Norman, JJ.) Emperor v. Ye- 
shaba Sakhoba. 178 I.C. 330=40 Bom.L R 
927=11 R.B. 155=40 Cr.L.J. 48=A.I.R. 
1938 Bom. 463. 

-S. 562 —Order under — Discretion of 

Court. 

In order to give the benefit under S. 562, 
Cr.P. Code, to the accused, there must not be 
any previous convictions, i.e., (1) the accused 
must be a first offender and (2) the offence for 
which he is convicted must be one of those offenc¬ 
es specified in the section. If these conditions 
are fulfilled, the Court has jurisdiction to act under 
this section in the exercise of its discretion, but 
in exercising its discretion the Court must have 
regard to the points specified in the section, i.e., 
the youth, character and antecedents of the offend¬ 
er, to the trivial nature of the offence and to any 
extenuating circumstances under which the offence 
was committed. ( Janki Nath Wazir, J .) Diwa- 
nun v. State. 39 P.L.R.J. & K. 91. 

-- S . 562 —Order under — Legality — Convic¬ 
tion under S. 458, I.P. Code—Accused over 21 
years. 

The benefit of S. 562, Cr.P. Code can be ex¬ 
tended to persons over 21 years of age only in 
those cases where they are convicted of an off¬ 
ence punishable with imprisonment for not more 
than seven years. Where, therefore, one of the 
offences of which the accused is convicted is 
under S. 458,, I.P. Code, which is punishable 
with 14 years rigorous imprisonment, an order 
under S. 562, Cr.P. Code, cannot be made. (Din 
Mohammad , /.) Jawand Singh v. Jagat Singh 
40 P.L.R. 999. * 

77 7?* ‘-Scope of—Offences punisha¬ 

ble with fine wily, if comes within the purview 

of. 


CR. P. CODE (1898), S. 562 (1-A). 

It is wrong to think that S. 562 (1), Cr.P. 
Code, applies only to offences punishable with im¬ 
prisonment and not to offences punishable with 
fine only. S. 562 (\) lays down the limit of the 
gravity of the offence that can be dealt with, in 
view of the age and the sex of the offenders, 
under that section, and the mention of certain 
sentences of imprisonment, etc., does not mean 
that offences punishable with fine only are not 
amenable to the provisions of S. 562 (1). (Zia- 
ul-Hasan and Yorke , JJ.) Shital Prasad v. 
Emperor. 177 I.C. 386=11 R O. 48=39 Cr 
L.J. 889=1938 O.A. 699 = 1938 A.Cr.C 98= 
1938 O.W.N. 919=1938 O.L.R. 421 = A I 
R. 1938 Oudh. 233. 

- S. 562 (1)— Summary trial — Necessity for 

bond. 

The Magistrate taking action under S. 562 M), 
Cr.P. Code, should not let off the accused with a 
warning but should take from him a proper bond 
even in cases of summary trials. (Abdul Qayoom, 
C.J. and Wazar, J.) State v. Shambu Nath. 
41 P.L.R.J. & K. 74. 

S. 562 (1-A)— Applicability — Conviction 


under S. 411, I.P. Code—Order of release after 
admonition — Legality — Revision—Power of High 
( ourt to alter conviction to one under S. 379, I. 
P. Code, and maintain order of release. 

A person convicted under S. 411, I.P. Code, 
cannot be dealt with under S. 562 (1-A), Cr.P. 
Code, but where the facts found are equally con¬ 
sistent with theft or possession of stolen proper¬ 
ty, the High Court in revision can alter the con¬ 
viction into one under S. 379, I.P. Code, and 
maintain the order under S. 562 (1-A), which 
would then be perfectly, legal. (Manohar Lall, 
J.) Emperors. Bhola Mia. 18 Pat.L.T. 872. 

- S. 562 (1-A) — Applicability—Youthful 

offender—Conviction under Ss 4 380 and 457. /. 
P. Code—Poverty and inability to give sureties 
— Imprisonment — Propriety—Proper course for 
Magistrate. 

A youthful offender aged 17 to 19 committed 
offences under Ss. 380 and 457, Penal Code. He 
could not give sureties and possessed no property 
of his own, and was sentenced to two months’ 
rigorous imprisonment. 

Held , that the Magistrate should not have sent 
this young offender to prison. He should have 
known the evil effects of a short term of imprison¬ 
ment, or indeed, imprisonment at all, may have up¬ 
on a young offender, The proper course in this case 
for the Magistrate, when it was clear that the 
accused could give no sureties, was to admonish 
him for the offence under S. 380, I.P. Code, 
under S. 562 (1-A), Cr.P. Code, and to sen¬ 
tence him to imprisonment till the rising of the 
Court for the offence under S. 457, Penal Code. 
(Davis, J.C. and Lobo, J.) Emperor v. Nur 
Muhammad. I.L.R. (1939) Kar. 749=184 I. 
C. 311=12 R.S. 102=41 Cr.L.J. 14=A.I.R. 
1939 Sind 260. 

--—S. 562 (1-A )—Power to release after ad¬ 
monition—If exercisable by all Magistrates. 

The power to release a first offender after due 
admonition, conferred by S. 562 (1-A), Cr.P. 
Code, is exercisable by any Magistrate, irrespec- 
five of the class to which he belongs. The pro- 
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vise to S. 562 (1) applies only to what goes be¬ 
fore it (vie.) S. 562 (1) and cannot apply to what 
follows it (viz.) S. 562 (1-A) (Sharpe, J .) The 
King v. Maung Thein Aung. 1940 Rang.L. 

R. 507. 

-Ss. 562 (1), proviso and 562 (1-A)— 

Scope — Former—If governs latter—Release ott 
admonition—Powers of Third Class Magistrate. 

There is no reason or justification for reading 
the proviso to S. 562 (1), Cr.P. Code, into 

S. 562 (1-A). Both on the language of the sec¬ 
tion as it stands, and on a consideration of the 
policy of the legislature, it is clear that the pro¬ 
viso to S. 562 (1) does not extend to the powers 
conferred by sub-S. (1-A) of S. 562. A Third 
Class Magistrate is, therefore, entitled to exer¬ 
cise the powers conferred by sub-S. (1-A) of 

S. 562 and to release an offender after due admo¬ 
nition. (Beaumont, C.J., Sen and Norman, JJ.) 
Emperor v. Waman Ramji Patil. I.L.R. j 
(1938) Bom. 58=171 I.C. 1004=10 R.B. 247 1 
=39 Cr.L. J. 81=39 Bom.L.R. 1065=A.I.R. 
1937 Bom. 481 (F.B.). 

-Ss. 562 and 563 —Sentence during period 

of binding over—Appeal—Limitation—Starting 
point. See Limitation Act, Art. 155 and Cr.P. 
Code, Ss. 562 and 563. 1940 Rang.L.R. 386. 

-S. 565 — Applicability—Order under, if can 

be passed where accused is sentenced to whip¬ 
ping. 

An order under S. 565, Cr.P. Code can only 
be made at the time of passing a sentence of tran¬ 
sportation or imprisonment on the convict. The 
section is not applicable to case where a sentence 
of whipping is passed. An order to report in a 
case where there is only a sentence of whipping 
is llegal. (Dunkley, J.) The King v. Ba Kyaw. 
1940 Rang.L.R. 527. 

-- S. 565 (1) —Order restricting accused’s 

residence to specified area — Legality. 

An accused was convicted under Ss. 379|75, 
Penal Code, and was sentenced to a terms of im¬ 
prisonment for two years. The Magistrate fur¬ 
ther ordered the accused under S. 565 (1), Cr. 
P. Code, to restrict his movement after his re¬ 
lease from imprisonment to a certain area for a 
term of three years. 

Held, that the order imposing restriction of the 
accused’s residence to ai certain area on his re¬ 
lease was illegal. (Spargo, J.) Nga Po Myet v. 
Emperor. 168 I.C. 1008=9 R.R. 385=38 Cr. 
L.J. 722=A.I.R. 1937 Rang. 164. 

- Schedule —If to read together with S. 28. 

.See Cr.P. Code, S. 28. 20 N.L.J. 151. 

—- Ch. V—Applicability—Arrest in execu¬ 

tion of warrant—Officer arresting not having war¬ 
rant with him—Escape from custody—If offence. 
.See Penal Code, Ss. 224 and 225. 17 Pat.L. 

T. 81. 

- Ch. X— Scope—Action under—When to 

be taken—Possibility of future results — Relevccn- 
cy. 

The provisions of the sections in Ch. X of the 
Cr.P. Code relate to the existing state of affairs 
and not to the possibility of future results. As¬ 
suming that a nuisance might be caused in 
future, that must be left to be dealt with if and 
when occasion arises. (Broomfield and Macklin, 
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JJ.) Emperor v. Rameshwar Narayan. 180 I. 
C. 511=11 R.B. 301=40 Cr.L.J. 444=41 
Bom.L.R. 84=A.I.R. 1939 Bom. 92. 
CRIMINAL REVISION. See Cr. P. Code, 

Ss. 435 and 439. 

CRIMINAL RULES OF PRACTICE 

(MAD.) R. 85— Scope and interpretation of. 

The whole spirit of R. 85 of the Criminal Rules 
of Practice, is that a Magistrate should not only 
satisfy himself that the contemplated confession 
is voluntary, but should ascertain the exact 
circumstances in which it is made and the extent 
to which the accused had relations with the police. 
For such a purpose, a magistrate may ask such 
question as he thinks fit provided he records in 
writing such questions and answers. R. 85 (2) 
suggests questions which a Magistrate may use¬ 
fully put. That a Magistrate must be ‘satisfied* 
is emphasised by Sub-R. (3) which provides for 
cases where the Magistrate is in doubt as to the 
voluntary nature of the confession. (Burn and 
Mockett, JJ.) Venkata Narayana v. Emperor. 
1938 M.W.N. 24 (2)=47 L.W. 143. 

CRIMINAL TRESPASS. See Penal Code. 
Ss. 441 and 442. 

CRIMINAL TRIAL. 

Abatement. 

Absence of provision. 

Acquittal. 

Adjournment. 

Appeal. 

Approver. 

Bar of prosecution. 

Bail bond. 

Benefit of doubt. 

Burden of proof. 

Charge. ’ 

Civil dispute. 

Committal to Sessions. 

Complaint. 

Confession. 

Conviction. 

Costs. 

Cross cases. See also Case and counter case. 
Defence. 

Delay in prosecution. 

Duty of Court. 

Duty of Police. 

Duty of Prosecution. 

Evidence. 

First Information Report. 

Handwriting. 

Identification. 

Identification parade. 

Inherent powers of Court. 

Judgment. 

Jurisdiction. 

Jury trial. 

Misjoinder. 

Motive. ' 

Plea of guilty. 

Practice. 

Presumption of innocence. 

Procedure. 

Proof of guilty. 

Prosecution. Jt.“ 

Reference. _ , \ 0 —-- 

Review. \i 

Revision. * 
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Rights of accused. 
Sentence. 

Stay. 

Transfer of case. 

Witness. 

Abatement. 
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anti utilises his observation in the course of that 
; enquiry for coming to a finding, and on the basis 
of that finding suddenly alters the charge and 
acquits the accused under S. 247, Cr. P. Code, 
the order of acquittal is liable to be set aside. 
( Vanna, J .) Bankim Bf.hari Sf.n v. Yusup 
Abatement—Death of complainant—Effect Mian. 180 I.C. 858 (1) = 5 B.R. 498=11 R.P. 
' '' “ 549 (1)=40 Cr.L.J. 514 (1) = 1939 P.W.N. 23 = 

19 Pat.L.T. 918=A.I.R. 1939 Pat. 186. 

Appeal — Complainant—Right of audience. 


- — ~ ^ *_» a a a a m ill u lit | 1 v\. V 

—Dismissal of Complaint—Legality—Duty of 
Court. See Mysore Prob. and Administration 
Regulation, S. 87. 41 Mys.H.C.R. 237. 


Absence of Provision. 

- -Absence of provision on a particular mat¬ 
ter—Procedure to be follozved. 

The Criminal Procedure Code is exhaustive only 
with regard to matters specifically dealt with by 
it. Absence of any provision on a particular 
matter does not mean that there is no such power, 
and the Court may act on the principle that every 
procedure should be undersood as permissible till 
it is shown to be prohibited by law. ( Gruer, J.) 
Hansraj v. Emperor. 1940 N.L.J. 449. 

Acquittal. 

Acquittal — Grounds — Discrepancies in 
statements and confession of accused—If justify 
acquittal or rejection of prosecution evidence. 

The fact that a statement made by the accused 
person does not agree entirely with his statements 
in the confession or with another statement made 
to the police is no ground for acquitting the 
accused when the prosecution has proved its case. 
The discrepancies in the statements and the con¬ 
fession are discrepancies created by the accused 
himself—not discrepancies created by the prose¬ 
cution witnesses—and are no grounds for reject¬ 
ing the evidence of the prosecution witnesses. 
(Burn and Stodart, JJ.) Public Prosecutor v. 
Raju Naicken. 1938 M.W.N. 609=48 L.W. 
150=178 I.C. 115=11 R.M. 406=1938 M.Cr.C. 
228=39 Cr.L.J. 1006=A.I.R. 1938 Mad. 806. 

— -Acquital—Revision against—Interference 

Grounds—Principles and practice. See Cr. P. 
Code, S. 439. 40 C.W.N. 931. 

Adjournment. 

— - Adjournment—Adjournment after framing 

of charge—If should be long. 

It is not incumbent on Court to give a long 

adjournment after charge is framed against the 

accused. (Gruer, J.) Bhanwarsingh v. Sukh- 

ramsingh. 188 I.C. 413=1940 N.L.J. 410=41 

Cr.L.J 585=13 R.N. 2=A.I.R. 1940 Nag. 283. 

-- Adjournment—Telegram from pleader — 

Court, if obliged to pay attention. 

A Court is not obliged to pay any attention to 

a telegram from a pleader of the accused asking 

for adjournment. (Gruer, J.) Bhanwarsingh 

V. Sukhramsingh. 188 I.C. 413=1940 N.L.J. 

tT 10=1 oL R ‘ N ' 2=41 Cr - L -J- 585=A.I.R. 1940 
Nag. 283. 

Appeal. 

- Appeal — Acquittal — Interference — Rule — 

Local inquiry without notice—Acquittal on basis 
of result of local inquiry—Sustainability. 

The High Court is reluctant to interfere with 
an order of acquittal, but when the trial Court 
commits a serious irregularity in the trial, the 
High Court will interfere and set aside the order 
of acquittal. Where the trial Magistrate holds 
a local inquiry without any notice to the parties 


There is no provision in the Code of Criminal 
Procedure for allowing the complainant to he 
heard when the Crown does not wish to argue the 
case. It is however open to the appellate Court to 
hear the complainant in suitable ca=es and a dis¬ 
cretion in this matter is left to the appellate Court. 
(Grille, J.) Rag hunathmal v. Patiram I.L. 
R. (1938) Nag. 157=172 I.C. 177 = 10 R.N. 172 
— 39 Cr.L.J. 75=A.I.R. 1937 Nag. 394. 

- Appeal—Dismissal of, with a wrong re¬ 
mark as to presumption—Legality. 

Where a Sessions Judge dismissed a criminal 
appeal with the remark, that there is no reason 
why the complainant should pursue the prosecu¬ 
tion, unless the appellants did something high¬ 
handed, 

Held, the presumption is the other way. The 
order was improper although not illegal. (Mano- 
hur Lall, J.) Basdeo Singh v. Emperor. 172 

I.C. 944=10 R.P. 369=18 Pat.L.T. 915=4 
B.R. 204=39 Cr.L.J. 254=1938 P.W.N. 
H3=A.I.R. 1938 Pat. 12. 

- Appeal — Procedure — Re-trial—When to be 

ordered. 

The Judicial Commissioner's Court has no 
doubt powers in a case of misdirection to jurv to 
order a re-trial of the accused or to enter "into 
merits of the case and dispose of it. Where how¬ 
ever the case is essentially one where the guilt or 
innocence of the accused should be determined by 
a Judge and jury, who have seen the witnesses 
and heard them give evidence, and, where much 
depends upon the impression made upon the Court 
by the witnesses in their evidence and by the ac¬ 
cused in their statements, it is not a case in which 
the Judicial Commissioners should decide the case 
in an appeal on the paper record. It is a case in 
which there should be a re-trial. (Davis, J.C. 
and Lobo, J.) Shewaram v. Emperor. I.L.R. 
(1940) Kar. 249=184 I.C. 474=12 R.S. 107= 

41 Cr.L.J. 28=A.I.R. 1939 Sind 209. 

- Appeal — Re-trial—Order for—When to be 
made. 

Where there is sufficient material on record on 
which the jury could reasonably come to a con¬ 
clusion that the accused were guilty, the mere 
fact, that in the opinion of the Judicial Commis¬ 
sioner’s Court, the jury might come.to a contrary 
conclusion is not sufficient for that Court to take 
upon itself the duty of acquitting the accused. 
Where, there is sufficient evidence on record to 
justify a re-trial, and it is in the interests of 
justice that the accused should be re-tried, an order 
for re-trial is the proper order. (Davis, J.C. and 
Lobo, J.) Shewaram v. Emperor. I.L.R. 
(1940) Kar. 249=184 I.C. 474=12 R.S. 107= 

41 Cr.L.J. 28=A.I.R. 1939 Sind 209. 

Appeal—Sentence passed by Judge of Judi¬ 
cial Commissioner’s Court sitting in sessions juris- 
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diction—Appeal to Judicial Commissioner's Court 
—If lies. 

An appeal lies to the Judicial Commissioner's 
Court against convictions and sentences passed by 
a Judge of the Judicial Commissioner's Court, 
sitting in its Sessions Court jurisdiction with a 
jury only on a point of law. (Davis, J.C. and 
Lobo, I.) Shewaram v. Emperor. I.L.R. 
(1940) Kar. 249=184 I.C. 474=12 R.S. 107=41 
Cr.L.J. 28=A.I.R. 1939 Sind 209. 

- Appeal—Summary dismissal—Duty of 

Court to consider all aspects of the case and to 
give reasons for conclusion. 

An appellate Court, before dismissing an appeal 
summarily, ought to give indications that it has 
actually considered the various aspects of the case 
before it and give in short its reasons for its con¬ 
clusion, so that the High Court in revision can 
know that the appeal was fully heard. ( Varma, 
J.) Bala Bux v. Emperor. 19 Pat.L.T. 395= 
176 I.C. 558=39 Cr.L.J. 732=11 R.P. 85=4 B. 
R. 734=1939 P.W.N. 181=A.I.R. 1938 Pat. 366. 


Approver. 

-Approver—Conviction on retracted state¬ 
ment—Extrinsic corroboration—Necessity. See 
Cr. P. Code, S. 339 (2). 39 P.L.R. 930. 

- Approver—Evidence of — Corroboration — 

Nature of. 

Merely because an approver tells a probable 
story it cannot be said that it is corroborated. 
Nor can it be held to be corroborated by mere 
evidence of notice. Corroboration in its true 
sense must be such as connects the accused with 
the offence committed. ( King and Lakshmana 
Rao, JJ.) Subbanna v. Emperor. 183 I.C. 564 
=40 Cr.L.J. 801=12 R.M. 311 = 1939 M.W.N. 
316=1939 M.Cr.C. 108=49 L.W. 520=A.I.R. 
1939 Mad. 469. 

Bar of Prosecution. 


-Bar of prosecution—Decree of Civil Court 

in respect of same matter—Effect of—When bar 
to prosecution. See Jurisdiction—Civil and 
Criminal Courts. 41 Bom.L.R. 98. 

- Bar of—Matter in issue decided by Civil 

Court—Criminal Court, if debarred from taking 
cognisance of case. 

Though a civil suit and a criminal prosecution 
may be based on exactly the same cause of action, 
the parties are strictly speaking not the same. 
The burden of proof is differently placed and 
different considerations may come in. The result 
may therefore be a conflict in decision. The risk 
of such conflict is one that is inherent in the divi¬ 
sion of cause into criminal and civil. The judg¬ 
ment of neither Court is binding on the other and 
each must decide the cause on the evidence before 
it. If they, arrive at different conclusions it is 
regrettable but unavoidable. The fact therefore 
that the matter in issue has already been decided 
in favour of the accused in a civil suit between the 
same parties does not debar the Criminal Court 
from taking cognizance of the case and holding a 
trial. (Mosely, J.) Maung Po Nwe v. Ma Pwa 
Chone. (1940) Rang.L.R. 163=12 R.R. 176_ 
184 I.C. 842=41 Cr.L.J. 139=A.I.R. 1939 
Rang. 394. 

Bail Bond. 

—- Bail bond—Forfeiture—Liability of sure¬ 

ties. 


There can be no forfeiture of penalty in a bail 
bond except on its own terms. It is no concern 
I of the sureties to find out what exactly it is that 
the police officer has been directed to do in the 
way of taking bail with sureties. Their liability 
must be determined by the agreement that it is 
actually taken from them. (Dhavle, J.) Bhat- 
tacharjee v. Emperor. 4 B.R. 503=174 I C. 
984=10 R.P. 566=39 Cr.L.J. 523=A.I.R. 
1938 Pat. 211. 

Benefit of doubt. 

- —Benefit of doubt — Conviction—Basis of — 

Suspicion sufficiency—Duty of Court. 

Once the case as presented by the prosecution 
is found to be false, the accused cannot be con¬ 
victed. A mere suspicion can form no basis for 
a conviction. Once the Court has any doubt about 
the truth of the prosecution version was as first 
recorded, then the accused is entitled to the benefit 
of that doubt. (Harries, C.J. and Fazl Ali, J.) 
Jadu Jha v. Emperor. 185 I.C. 162=12 R.P. 
339=1940 P.W.N. 197=41 Cr.L.J. 114=6 B.R. 
110=A.I.R. 1940 Pat. 365. 

- Benefit of doubt—Delay in registering case. 

The fact that the case against the accused was 
registered at the police station 11 days after the 
alleged occurrence, and 10 days after the accused 
filed complaints against the police, makes the 
whole case rather suspicious and entitles the 
accused to the benefit of doubt. (Abdul 
Qayootn, C.J. and Wazir, J.) State v. Asad 
Ullah Rasool Khan. 41 P.L.R.J. & K. 63, 

- Benefit of doubt—Duty of Court — Charge. 

under S. 302, Penal Code—Prosecution proving 
knowledge — Conviction—Proper course. 

It is the duty of a Judge to make up his mind 
upon the facts of the case before him, and if there 
is any real doubt as to the facts, then he must 
give the accused the benefit of that doubt, not by 
finding him guilty, even in the alternative, of the 
offence in respect of which the reasonable doubt 
exists, but by acquitting him of that offence. He 
should remember that the burden lies on the 
prosecution to prove the guilt of the accused. If 
in a case of murder, the prosecution has failed to 
prove the intention which is necessary in order 
that an accused should be convicted of murder, 
then it fails to prove that the accused is guilty of 
murder and the accused should not be convicted 
of murder even in the alternative. If the prose¬ 
cution can prove the knowledge which is necessary 
for the conviction of an offence under S. 304, Part 
2, Penal Code, the proper course is to convict the 
accused of an offence under S. 304, Part 2, and 
not in the alternative. In a case of murder, where 
intention is one of the essential elements of the 
offence, it is always necessary that there should 
be a definite finding as to whether the necessary 
guilty intention is or is not present, and when 
it is reasonably doubtful upon the evidence of 
the prosecution whether this intention is present, 
then the accused is entitled to the benefit of that 
reasonable doubt and he must be acquitted of 
the charge of murder even if he is to be con¬ 
victed of the charge of culpable homicide not 
amounting to murder. Where only one blow 
with a hatchet was struck and suddenly in circum¬ 
stances which are in doubt and there was no 
probably in the mind of the accused an intention 
either to kill or to cause a fatal injury.. 
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Held, that there was a reasonable doubt as to 
intention of the accused and the offence fell more 
under S. 304, Part 2, than under S. 302 or S. 304, 
Part 1. (Davis, J.C. and Lobo, A J.C.) Ghulam 
Hyder Inam Bakhsh v. Emperor. 31 S.L.R. 480 
= 174 I.C. 497=10 R.S. 254=39 Cr.L.J. 460= 
A.I.R. 1938 Sind 63. 

- Benefit of doubt—Facts casting suspicion 

011 accused and evidence not conclusive—If justi¬ 
fies conviction. 

It may be that the facts proved against an 
accused person cast the utmost suspicion on him 
but if they amount to mere suspicion and do not 
contain the element of certainty which is essential 
to a conviction in a criminal case, he cannot be 
convicted. When the evidence is not conclusive 
and there is doubt, the accused is entitled to the 
benefit of that doubt and must be acquitted. 
(Burn and Mockett, JJ.) Rami Reddi, In re. 52 
L.W. 420 (2)=1940 M.W.N. 1045. 

- Benefit of doubt—Facts proved fitting in 

with two hypotheses. 

If the hypothesis that the object of the accused 
is to remonstrate with the deceased for molesting 
his brother’s wife fits in with the proved facts 
quite as well as the hypothesis that the accused 
had a deliberate intention of committing an assault 
on the deceased, the accused is entitled to the 
benefit of the doubt and his case comes under 
Excep. IV to S. 300, I. P. Code. (Dalip Singh 
and Blacker, JJ.) Bakhsh a v. Emperor. 184 
I.C. 325=12 R.L. 209=40 Cr.L.J. 928=41 P.L. 
R. 315=A.I.R. 1939 Lah. 426. 

-Benefit of doubt—Meaning of—Mistake as 

to weapons used by accused—Right to benefit of 
doubt. See Cr. P. Code, S. 225. 1937 M.W.N. 
1331. 

- Benefit of doubt — Old-standing enmity be¬ 
tween accused and deceased—Persons named in 
first information report not supporting prosecu¬ 
tion. 

Where from the evidence on record it seems 
that out of spite and because of the old standing 
enmity which existed between the accused and the 
deceased, the accused have been falsely implicated 
by the deceased, and that is the reason why the 
persons who were named in the first information 
report are not prepared to support the story of 
the prosecution, the guilt of the accused is not 
proved beyond all reasonable doubt, and the Court 
would therefore give them the benefit of the 
doubt and acquit them of the offence charged 
against them. (Nanavutty, J.) Mulaim Singh 
v. Emperor. 9 R.O. 70=164 I.C. 422=37 Cr. 
L.J. 986=1936 O.W.N. 838. 

- Benefit of doubt—Partition evidence — 

Absence of injuries on alleged rioters. 

The absence of injuries on the persons of the 
alleged rioters arrested shortly after the occur¬ 
rence is a point which in a case where the evi¬ 
dence is partisan and uncertain must operate as 
a ground for giving the benefit of doubt as to 
participation. (Dalip Singh and Sale, JJ.) 
Mohan Singh v. Emperor. 188 I.C. 717=41 
Cr.L.J. 667=13 R.L. 56=42 P.L.R. 484= A.I.R. 
1940 Lah. 217. 

- Benefit of doubt—Prosecution witnesses 

not giving evidence frankly—Plea of alibi from 
stage of investigation. 

Q.. D .—186 
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Where in the trial of an offence under S. 147, 
I. P. Code, the accused, although he fails to 
establish his plea of alibi, on the record 
before Court, has taken the plea at any early 
stage of the investigation and from the evidence 
his presence at the affray is somewhat doubtful, 
the accused is entitled to the benefit of the doubt, 
more specially so, when such doubt would not 
have arisen had the police whom the accused cited 
as witnesses had given their evidence frankly. 
(Currie, J.) PiNDr Das v. Emperor. 163 I.C. 
135=37 Cr.L.J. 748 = 8 R.L. 1022=38 P.L.R. 
680=1936 Cr.C. 508 = A.I.R. 1936 Lah. 473. 

Burden of proof. 

- Burden of proof—Benefit of doubt — Ab¬ 
sence of proof of motive—No evidence on vital 
| points—Conviction for murder on suspi . ion and 
circumstantial evidence — Sustainability. 

In a criminal trial an accused was charged with 
murder by poisoning. The conduct of the accused 
on the day of the crime was suspicious, though 
motive for the crime was found to be lacking. 
The evidence of the poison-vendor, who supplied 
the poison to the accused was not convincing. The 
Sessions Judge convicting the accused of murder, 
did not even examine witness to a point of vital 
importance like the threats of the accused to the 
deceased for proving motive. 

Held, the circumstantial evidence as it was pre¬ 
sented to the Court was not such as to make it 
clear beyond possible doubt that the accused had 
murdered the deceased. There was ground for 
doubt of which the benefit must go to the accused. 
(James and Varma, JJ.) Emperor v. Hakpwar 
Sah. 164 I.C. 1079=9 R.P. 145=37 Cr.L.J. 
1061 = 1936 Cr.C. 810=A.I.R. 1936 Pat. 486. 

- Burden of proof—Charge of criminal 

breach of trust under S. 409, /. P. Code—Failure 
of accused to explain or prove explanation of 
entries in accounts—Mere proof of suspicious 
entries—Absence of proof of suppression of traces 
of embezzlement or use made of money — Suffi¬ 
ciency for conviction. 

The burden of proving the accused person’s 
guilt rests throughout on the prosecution, and if 
the prosecution does not of itself discharge that 
burden, its deficiencies cannot be supplemented by 
any finding that the accused has not proved his 
innocence. In a prosecution under S. 409, I. P. 
Code, in respect of certain amounts and false 
entries in accounts, the failure of the accused to 
explain or to prove his explanation of suspicious 
entries in the accounts cannot be made the basis 
of his conviction. When there is nothing but 
certain suspicious entries in the accounts, and 
there is no case that the accused attempted to 
suppress all traces of his embezzlements b>- any 
manipulation of the accounts, and there is no evi¬ 
dence at all as to any use made of the money 
alleged to have been misappropriated or as to 
the accused’s financial circumstances which might 
render probable a case of misappropriation, it is 
not safe to convict the accused, as it cannot be 
said that the dishonesty has been proved bevond 
reasonable doubt. (King, J.) Rama Rao v. 
Sub-Inspector of Police, Kalahasti Station. 
1937 M.W.N. 566. 

-- Burden of proof—Charge of murder — 

Circumstantial evidence as to presence of accused 
with deceased just before or at time of murder — 
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Property of deceased found in {possession nf nr - 

? sed-Presu m p,ion of gull, Accused V/eZ g ’SMe* 

° f pr ° SeCU,i0n ( J?i' bt . that i h 5 ca5 9 «* forward by them is true. 

When there is strong circumstantial evidence 
against an accused person that he was in the pre¬ 
sence of a murdered man just before or at the 
time of the commission of the murder, the Court 

can safely conclude,—especially when the pro- ., . - - - -- --- 

pertv of the murdered person is recovered from evidence showing accused's right to claim benefit 
him soon afterwards—that the murder was com- °+P u ty °f Court. 
mitted by him provided no reasonable explanation 1 . ^ burden is on the accused to prove an excep- 

is given by him as to how the property came into 9 0n ” e . may so by relying on any of the 

his possession. When the accused offers an ex- tacts brought out in the case even when they do 
planation, the burden is on the prosecution to JJ 10 * app< ;?r, ,n "If own statement or defence evi- 
prove that the explanation is not true. ( Mockett de P9 e * Where the Court finds on the prosecution 
and Horwill, JJ.) Nagan v. Emperor. 1937 M. ^ V1 dence itself that the accused is entitled to the 
W.N. 544. 1 bene nt of certain exception, it should give the ac- 

- Burden of proof — Duty of prosecution — cu . s . ec J that benefit even though he may not have 

Accused's failure to raise legal defence open to rei . °n the exception. Hence where in a prose- 
’' ’ ' • •• cution for defamation, it is found on the facts 
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put forward by the defence is wholly untrue the 
prosecut'on must establish beyond all reasonable 
doubt that the case put forward by them is true. 

185 LC. 162=12 R.V. 3 ^ 4 /crL 

U 1 110=1940 PWN - 197 = a - i;r; 

•Burden of proof — Exceptions—Prosecution 


him—If ground for conviction. 


if ' J ^ • uv/rrvri. rrv//r. . 1 . . t • ... - ---- 

An accused person cannot be convicted upon a occasion waS a P rivl * e &ed one, the convic- 

criminal charge merely on the ground that he has tlo . n should not be passed even though accused has 
not put forward a defence which was obviously S, ot ex Pressly relied on this exception. ( Gruer,J .) 
open to him. The prosecution must clearly esta- Bhad b°° LL.R. (1936) 

blish the case irrespective of the defence taken. 928=37 Cr.L.J. *035=9 R.N. 

( Meredith, J.) Tara Chand Sah v. Emperor, j 43—1936 Cr.C. 621=A.I.R. 1936 Nag. 119. 

R * P * 138=6 7 - -Burden of proof — Insanity — Accused 

B.R. 854—1940 P.W.N. 778. , knowing that he is doing wrong—Plea that he 

Burden of proof Duty of prosecution was cause j to act by irresistible impulse produced 
Defence case palpably false—If ground for con- by deceased—If ground for holding him insance 
vtctwn. ... , , , ... | —Burden of proof—Rule as to. 

A conviction should never be based on the fai- i man who knows that he is doing what is 
lure of the accused to make good his defence. wrong cannot be held to be insane merely because 
Even if a defence is palpably false, the burden he is caused t0 do the act b an j rres istible im- 

stdl rests on the prosecution which must establish pu]se produced by deceased. The burden of proof 
beyond all reasonable doubt that no other alter- resting on the accused pleadjng insanity cer . 
native than the truth of the prosecution story will tainIy not so onerous or beavy as that resting on 

explain the facts. (King, J.) Ramaswami t h e prosecution to prove the facts which they 

- w C rr% R ^ C uT-rn RnwTAW-lwT 1 w‘ have to establish to bring the guilt home to the 

-1M7 MW 1cm Mad' Qfi« 140 I accused - But the burden in cases in which the 

— 1937 M.W.N. 733—A.LR. 1937 Mad. 968. I accuse d has to prove insanity may fairly be stated 

—■ Burden of proof Duty of prosecution— as not being higher than the burden which rests 
Charge of murder of wife ogams husband- on a plaintiff or defendant in civil proceedings. 
Essentials to be proved—Accused—If bound to t Viscount Hailsham, L.C.) Sodeman v. Rex. 


prove that no crime has been committed — Evi¬ 
dence Act, S. 106— Scope and effect of. 

In a prosecution for murder, burden lies on the 
prosecution to establish that the act alleged to 1 Duty of prosecution to prove. 


44 L.W. 694 (P.C.). 

Burden of proof—Intention of accused — 


constitute murder was really the act of a person | The burden of proving a certain intent or know- 
other than the deceased. The burden is. not cast , ledge on the part of the accused is thrown on the 
on the accused person of proving that no crime j prosecution by the statutory definition of culpable 


has been committed. S. 106 of the Evidence Act 
would not absolve the prosecution from the duty 
of proving that a crime was committed even 
though it is established that the accused had 
special knowledge on the point whether a crime 
was committed or not, the deceased being the wife 
of the accused. Much reliance cannot safely be 
placed on the conduct of the accused which might 
appear to indicate consciousness of some guilt. 
(Pandrang Row, J.) Kanakasabai Pillai v. 
Emperor. 186 I.C. 704=41 Cr.L.J. 369=12 R. 
M. 682=50 L.W. 452=1939 M.W.N. 883=A.I. 
R. 1940 Mad. 1. 

■Burden of proof—Duty of prosecution to 


prove case against accused, even when case set up 

by accused is untrue. . I »».v»v *»»» »•*« —- . 

It is the duty of the prosecution to prove the as the statutory definitions of the offences in tne 

• « t _ xi __:_' t-% « i • « _ _i.: o firo- 


homicide and murder; and it is not only in cases 
of murder that this burden of proof is thrown on 
the prosecution by statute; that burden is imposed 
j in every offence coming within the ambit of the 
Penal Code. Subject to any statutory exception 
and subject to the exception as to the defence of 
insanity which may be raised, the burden of proof 
rests ab initio on the prosecution and is never 
shifted. It is not the duty of the accused to 
furnish such evidence as shall satisfy the jury 
that there was no malice, but the duty remains 
with the jury to see, whether the prosecution has 
discharged the burden of proving, which never 
shifted from them, that the offence of murder has 
been committed. The maxim actus non focit 
reum, nisi metis sit rea has no application in India 


case against the accused, and even if the version Penal Code in each case expressly contain a prq 
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position as to the state of mind of the accused. 
(Grille and Gruer, JJ.) Daljit Singh v. Em¬ 
peror. 172 I.C. 204=39 Cr.L.J. 92=10 R.N. 177 
=A.I.R. 1937 Nag. 274. 

- Burden of proof—Presumption of inno¬ 
cence — Rebuttal — Position, wealth and age of ac¬ 
cused—How far relevant. 

Every accused person is certainly entitled to be 
presumed innocent till there is evidence of his 
guilt; and the presumption ought not to be too 
lightly displaced. It may be right to have regard 
to the position in life of the accused in consider¬ 
ing whether it is displaced. But a person cannot, 
by reason of wealth, position, or age, be deemed 
to be immune from the consequences of his acts 
if in fact they are criminal. (Rozvland, J.) Chan- 

DRESHWAR PRASAD NARAIN SlNGH V. ARUNENDRA 

Mohan Ghose. 165 I.C. 931=9 R.P. 231=38 
Cr.L.J. 2=3 B.R. 104=17 Pat.L.T. 794=1936 
P.W.N. 773=1936 Cr.C. 1064=A.I.R. 1936 Pat. 
626. 

- Burden of proof—Prosecution case more 

Probable than defence case—Sufficiency for con- 
z'iction. 

In a criminal prosecution the onus is upon the 
prosecution beyond all reasonable doubt that the 
accused is guilty of the offence charged. The fact 
that the prosecution case is more probable than 
the case for the defence is no ground for basing 
a conviction. ( King, J.) Muthuswami Goun- 
dan V. Emperor. 1937 M.W.N. 987. 

- Burden of proof — Rule. 

The cardinal or basic rule of the administration 
of criminal justice is that the prosecution must 
prove the guilt of the accused, and that the ac¬ 
cused need not prove anything. He is entitled to 
stand on the innocence which the law imputes to 
him till it is displaced. (P and rang Rao, J.) Em¬ 
peror v. Krishnan. 1939 M.W.N. 1213=A.I.R. 
1940 Mad. 329. 

Case and counter case. 

- Case and counter case — Disposal. 

There were two separate trials and two appeals 
therefrom before the Sessions Judge. The judg¬ 
ment however was one continuous document, but 
the decisions in the two cases were quite separate 
and distinct from each other. The findings in one 
case were not based on the evidence recorded in 
the other case. The judgment in one case was 
based upon its own oral and documentary evidence. 

Held, that the procedure was not illegal and the 
accused was not prejudiced thereby. ( Agha 
™ da !:> 7 -) Panna Lal v. Emperor. 164 I.C. 

o°aa = AI C A r, V J A 1033=9 RL - 164=1936 Cr.C. 
244 (2)=A.I.R. 1936 Lah. 294. 

—-— —Counter-cases contradictory to each other 
—Institution of—Propriety-Duty of Public Pro¬ 
secutor Duty of police in investigating cases and 
launching Prosecutions. 

It is highly improper for the police to file a 
charge-sheet against certain persons and then to 
file another charge-sheet against the majority of 
their own important witnesses in the first case in 
regard to the same occurrence alleging that the 
offenders were the witnesses in this case. For 
the Public Prosecutor to put such two contra¬ 
dictory “counter cases” before the Court in the 
sense that if one is true the other must neces¬ 
sarily be false, is to do something derogatory and 1 
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disrespectful to the Court. The powers of in¬ 
vestigation given to the police are extensive and 
very responsible. They are given for the purpose 
of ascertaining the truth not for dressing up cases 
with any evidence true or false which happens to 
be available. It is not at all legitimate for police 
officers to put in a charge-sheet and start a prose¬ 
cution not caring whether is false or true. Police 
officers must conduct their investigation honestly 
and must do their duty honestly without being 
deflected by fear of public opinion or public clam¬ 
our. (Reilly, C.J. and Nageswara Iyer, J.) 
Giriyappa, In re. 18 Mys.L.J. 229=45 Mys.H. 
C.R. 1. 

- Counter and connected case—Use of evi¬ 
dence in one in the other — Legality—If curable 
under S. 537, Cr. P. Code. 

The use in a case of evidence produced in 
another case is not a mere irregularity but an 
illegality and not curable by S. 537, Cr. P. Code. 
The very use of evidence which is not part of the 
record is by itself proof of prejudice to the 
accused. (Zia-ul- Hasan, J.) Bent Madho v. 
Emperor. 190 I.C. 71 = 1940 A.W.R. (C.C.) 370 
=41 Cr.L.J. 816=1940 O.L.R. 521=1940 O.A. 
596=1940 O.W.N. 923. 

--- Case and counter-case—Evidence for prose¬ 
cution in one case copied word for word in other 
case for defence and vice versa— Trial, if vituited. 

Where in two cross cases, evidence recorded for 
the prosecution in one case has been recorded 
practically word for word as the evidence for the 
defence in the other and vice versa, and the evi¬ 
dence is copied exactly from the body of the 
other case, there is a serious defect in the proce¬ 
dure and such defective procedure vitiates the 
whole trial. ( Spargo, J.) Maung Pa v. Em¬ 
peror. 168 I.C. 713=9 R.R. 364=38 Cr.L.J. 
641=A. I. R. 1937 Rang. 100. 

- Case and counter case—Procedure as to-- 

Duty of Magistrate. 

When so-called counter-cases are presented a 
Magistrate must either treat them both as defence 
cases disguised as prosecution cases and discuss 
both at once, or, if he is unable to come to that 
conclusion, priyna facie, he must treat both com¬ 
plaints with equal respect, until he is in a position 
to make a simultaneous order in each case. The 
Magistrate must express no opinion until he 
writes the final judgment. (Nezvsayn, J.) Peria- 
swami v. Emperor. 1937 M.W.N. 998. 

- Case and counter-case—Prosecution evi¬ 
dence in one treated as defence evidence in the 
other — Legality — Propriety—Consent of Counsel 
—If can cure defect. 

Trials in criminal cases are governed by the 
provisions of Cr. P. Code and the procedure of 
treating the prosecution evidence in one case as 
defence evidence in the other and vice versa is 
not warranted by any provisions of that Code. 
The procedure permissible in civil cases cannot 
be engrafted on criminal trials. The fact that 
Counsel on both sides consented to such a proce¬ 
dure, in fact asked for such a procedure to be 
adopted, cannot make it legal. The Government 
pleader by assenting to the illegal procedure gives 
away his legal and necessary right, which in a 
regular trial he would have of cross-examining the 
evidence of the defence, as he could not cross- 
examine the witnesses whom he himself produced 
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for the prosecution in both the cases. ( Zia-nl - 
Hasan, J.) Sarju v. Emperor. 1938 O.A. 717 
= 1938 O.L.R. 429=1938 O.W.N. 958=11 R.O. 
58=177 I.C. 559=1938 A.Cr.C. 102=39 Cr.L.J. 
929=A.I.R. 1938 Oudh 249. 

- Counter cases — Evidence—Right to use evi¬ 
dence given in one case in other case. 

Where two persons bring cases of mutual 
assault, the Magistrate is not entitled to use 
evidence given in one case as evidence in the 
other; and a conviction based upon such evi¬ 
dence cannot be upheld. ( Henderson, J.) Mrs. 
Wauc.h v. Emperor. 186 I.C. 67=41 Cr.L.J. 
247=12 R.C. 466=A.I.R. 1940 Cal. 59. 

- Case and counter case—Statements of wit¬ 
nesses zcho are accused in the counter case—If 
evidence. 

It is wrong to say that the statements of wit¬ 
nesses are not evidence merely because they hap¬ 
pen to be the statements of persons who are the 
accused in a counter case. (Burn and Mockett, 
JJ.) Rahiman Khan Sahib v. Emperor. 180 
I.C. 592=11 R.M. 730=40 Cr.L.J. 442=1938 
M.W.N. 31=47 L.W. 149=A.I.R. 1938 Mad. 
403. 


Charge. 

- Charge—Clerical error in—If vitiates pro¬ 
ceedings. 

Where there is a clerical error in the form in 
which a charge is framed, the proceedings are not, 
solely on that account, vitiated, and a conviction 
is not bad when the accused is not in any way 
prejudiced by the error in the framing of the 
charge. (Jack, J.) Abinas Chandra Kumar v. 
Dhani Buksh Mahammad. 165 I.C. 905=9 R. 
C. 465=38 Cr.L.J. 118=62 C.L.J. 487=1936 
Cr.C. 930=A. I.R. 1936 Cal. 673. 

- Charge—Criminal breach of trust and 

extortion in respect of same money—Charges of 
— Maintainability. 

The charges of criminal breach of trust and 
extortion in respect of the same moneys are 
incompatible. So a complainant cannot ask for 
a conviction both for criminal breach of trust and 
extortion in relation to the same moneys. (Davis, 
J.C. and Dadiba C. Mehta, A.J.C.) Shamumal 
v. R. A. Gordon. 161 I.C. 295=37 Cr.L.J. 457 
=8 R.S. 135=1936 Cr.C. 225=A.I.R. 1936 Sind 
29. 

-Charge—Defect in—Charge under S. 372, 

Indian Penal Code—Single charge of hiring minor 
for money to various persons—General charge of 
living on immoral earnings—Legality—Conviction 
—Sustainability. See Penal Code, S. 372. 40 C. 
W.N. 1188. 


- Charge—Defect iiir— Omission of full parti¬ 
culars—Effect on conviction.' 

The offence was committed partially at two 
places but only one place was mentioned in the 


charge. 

Held, that by mentioning of only one place, the 
accused was not misled in his defence and that 
that did not affect his conviction. (Varma and 
Rowland, J3.) Nanhkoo Mahton v. Emperor. 

163 I.C. 805=37 Cr.L.J. 862=9 R.P. 40=17 
Pat.L.T. 472=1936 Cr.C. 558=1936 P.W.N. 276 
=A.I.R. 1936 Pat. 358. 

- Charge—Joinder of charges—Introduction 

of additional charges—Procedure as to. 


It is waste of public time that charges of cons¬ 
piracy, which always mean a long trial, however 
convenient the prosecution may think it to be to 
the success of its case, should be introduced when 
no sort of proper appraisement of the preliminary 
prosecution evidence has apparently been adopted 
by the prosecuting authorities before the case 
comes to its actual trial. In a case the accused 
was originally prosecuted for cheating and 
criminal breach of trust but subsequently the 
prosecution authorities to make themselves safe 
and to let in certain evidence, added the charge 
of conspiracy to the charges of cheating and 
criminal breach of trust. In addition to these 
charges 14 other charges were alleged. The trial 
Judge tried all these charges and without con¬ 
sidering whether there was any real evidence in 
support of conspiracy convicted the accused of 
cheating and criminal breach of trust together 
with conspiracy. 

Held, that the trial Judge ought to have insisted 
on the prosecuting authorities to produce evidence 
in support of the charge of conspiracy. The 
result, apart from multiplicity of charges, was 
that the accused was convicted of conspiracy 
without consideration of evidence and hence the 
case should be retried. (Cunliffe and Henderson, 
JJ.) Amitava Ghose v. Emperor. 166 I.C. 384 
=9 R.C. 512=38 Cr.L.J. 201=1936 Cr.C. 954 
(2)=A.I.R. 1936 Cal. 693. 

Charge. 

- Joinder of charges—Several charges of un¬ 
lawful assembly with common object and rioting 
and other offences against several persons— 
Common object not proved—Joint trial and convic¬ 
tion of individual offences — Legality. 

Several persons were charged, under nine 
charges, with the offences of rioting, or rather the 
forming of an unlawful assembly with an unlawful 
common object and the doing of various acts in 
prosecution of that common object. The trial 
Court found that the common object was not 
established and therefore the accused were 
acquitted of the offence under S. 148, I. P. Code, 
but convicted only in respect of individual acts 
said to have been committed by them which were 
alleged to constitute offences under various 
sections such as Ss. 352, 323, 324 and 325, I. P* 
Code. 

Held, that once it was found that a common 
object was not established, there was no justifica¬ 
tion for a joint trial being held in respect of such 
acts as against different accused; that apart from 
the improper character of the trial the accused 
must have been really prejudiced in their defence 
by the joint trial, and that the convictions and 
sentences could not be sustained. (Pandrong 
Row, J.) Avanashi Goundan v. Palani 
Madaiu. 184 I.C. 134 (2)=40 Cr.L.J. 855—12 
R.M. 413=49 L.W. 163=1939 M.W.N. 117=A. 
I.R. 1939 Mad. 406= (1939) 1 M.L.J. 259. 

Charge to jury. 

- Charge to jury—Failure to direct jury as 

to relevancy of evidence of similar transactions 

^f a Sessions Judge fails to draw the a f^Snrv 
of the jury to the effect of law as to the re 
of evidence of similar transactions, ther f • irv 
be said to be a proper direction to the J ry. 
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(Abdul Ghatti and Singaravelu Mudaliar, JJ.) 
Setty, In re. 17 Mys.L.J. 238. 

Civil dispute. 

- Civil dispute—Duty of Criminal Court. 

Parties should not be encouraged to resort to 
the Criminal Courts in cases in which the point 
at issue between them is one which can more 
appropriately be decided by a Civil Court. 
Criminal Courts should be on their guard not to 
lend their aid in cases of this kind. (Din Moham¬ 
mad, J.) Bhagwan Swarup v. Emperor. 40 P. 
L.R. 967. 

-Civil dispute—Pledge of jewels to secure 

loan—Repayment of loan—Pledgee denying pawn 
and misappropriating jewels—Amount due not in 
dispute—Criminal prosecution. See Pf.nal Code, 
S. 406. 62 C.L.J. 487. 

Committal to Sessions. 

- Committal to Sessions—Death resulting 

from injuries—Magistrate finding that a prima 
facie case is made out — Procedure. 

In a case where death appears to have resulted 
from injuries voluntarily inflicted by the accused, 
the Magistrate ought to be careful not to take 
upon himself to absolve the accused from the 
graver charge unless he is quite clear that there 
is no sufficient evidence to warrant a commitment 
of the accused to the Court of Session for 
murder or culpable homicide not amounting to 
murder. In a case triable by a Court of Session 
if the Magistrate finds that a prima facie case is 
made out against the accused and credible wit¬ 
nesses have given evidence, he must commit 
the accused to the Court of Session. (Kichlu, J.) 
Inder Singh y. State. 39 P.L.R.J. and K. 172. 
-- —Committal to Sessions—Offence of nose¬ 
cutting—If to he committed—Duty of Magistrate. 

Though it cannot be laid down that cases of 
nose-cutting under S. 326, I. P. Code, should, as 
a matter of course, be committed to the Court of 
Session for trial, the Magistrate should always 
consider whether he ought not to commit. 

(Broomfield and Norman, JJ.) Emperor v. 
Ismail Umar. 40 Bom.L.R. 832=177 I.C. 647 
= 11 R.B. 111=39 Cr.L.J. 928=A.I.R. 1938 
Bom. 430. 

- 7 -Committal—Quashing of—Effect—Retrial 

—Original magistrate pronouncing guilt of accus¬ 
ed—Case if to be sent to same magistrate. See 
Cr. P. Code, S. 215. A.I.R. 1937 Sind 32. 

Complaint. 

--- Complaint—Dismissal of—Second com¬ 
plaint on same facts — Maintainability. 

It is not open to a Magistrate to entertain a 
complaint when a similar complaint has been dis¬ 
missed by another Magistrate of co-ordinate juris¬ 
diction and the dismissal has not been set aside 
by higher authority. If the complainant is 
aggrieved by the dismissal of his complaint and 
the discharge of the accused under S. 259, Cr. P. 
Code, it is open to him to move the superior 
Court to order further inquiry under S. 436 
because that section is now amended and relates 
not only to a dismissal of complaint under S. 203 
or under sub-S. (3) of S. 204 but to any case 
where persons accused of an offence have been 
discharged. (Davis, J.C. and Mehta, J.) Chel- 
lomal v. Kewalmal. I.L.R. (1939) Kar. 228= 
179 I.C. 898=11 R.S. 164=40 Cr.L.J. 287=A.I. 
R. 1939 Sind 38. 
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Confession. 

•Confession — Admissibility. 

_ r • • r • - * . 


A confession if it is to be admissible in evi¬ 
dence, is to be voluntarily made in whole, and not 
in parts. (Davis, J.C. and Lobo, A.J.C.) Samero 
v. Emperor. 164 I.C. 1036=9 R.S. 63 = 1936 Cr 
C. 856=37 Cr.L.J. 1045=A I.R. 1936 Sind 140. ’ 
—Confession — Admissibility—Accused con¬ 
fessing to have killed victim in particular way _ 

Medical evidence showing that death may have 
been caused in different way—If ground for reject¬ 
ing confession or acquitting accused. 

The appellant who was charged with the murder 
of a woman made a confession that he had killed 
the woman by throttling her. The medical evi¬ 
dence made it clear that the woman might very 
well have been killed by strangulation with a 
piece of rope. The medical witness also said that 
there were marks of fingers and thumbs on the 
woman's neck. It was contended that the confes¬ 
sion ought to be rejected because it differed from 
the medical evidence as to the manner of causing 
death. 

Held, that the mere fact that the accused gave 
a wrong or an incomplete description of the way, 
in which he brought about the woman’s death was 
for not a ground for rejecting the confession or 
finding him not guilty. (Burn and Lakshmana 
Rao, JJ.) Emperor v. Bangaru Reddi 1940 M 
W.N. 543=A.I R. 1940 Mad. 699. 

- Confessions—Confession implicating others 

and safeguarding the person confessing—Value of. 

Confessions which seek to implicate a number 
of other persons whilst carefully safeguarding the 
conduct of the confessor cannot be read without 
seeing that they are of a kind very familiar to the 
Judges. This type of confessor never really does 
anything at all, but is always on the spot through 
compulsion, and all that it is useful for is to 
testify the various happenings which involve other 
people. Such confessions should therefore be 
considered with great caution. (Cunliffe and 
Henderson, JJ.) Emperor v . Gostho Sardar. 165 
I.C. 438=37 Cr.L.J. 1149=9 R.C. 400=1936 Cr 
C. 670=A.I.R. 1936 Cal 407. 

—- Confession—Conviction on retracted confes¬ 

sion—Absence of corroboration — Propriety. 

It would not be safe to base the conviction of 

an accused on his retracted confession when there 

is no evidence in corroboration of the statements 

in it. (Rachhpal Stngh and Ismail, JJ.) Abdul 

Subhan z/ Emperor. 186 I.C. 192=12 R.A. 384 

i 258=1939 A.W.R. (H.C.) 768= 

A 9 i? 9 ^ Cr C - *82=1939 A.L.J. 966=A.I.R. 1940 
All. 46. 

7 —Confession—Duty of Court—Accused alleg¬ 
ing that confession was extorted by torture result¬ 
ing tti injuries to him. 

Where an accused retracts a confession made 
by him and alleges that it was not voluntary but 
was extorted from him by gross torture by the 
police, resulting in a dislocated shoulder and two 
broken fingers, it is the bounden duty of the 
Magistrate trying the case to take immediate steps 
to have the accused examined by a competent 
doctor. (Tendency on the part of Magistrates and 
Judges to regard themselves as mere recording 
machines and not to take obvious steps for eluci¬ 
dation of matters before them deprecated and 
attention of Local Government drawn to the 
matter.) (Young, CJ. and Blacker, J.) Gurdit 
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Sinch'u. Emperor. I.L.R. (1939) Lah. 216=181 
I.C. 924=11 R.L. 899=40 Cr.LJ. 614=41 P.L. 
R. 290=A.I.R. 1939 Lah. 66. 

- Confession—Duty of Court to take as a 

whole—Exculpatory part incredible—When to be 
rejected. 

It is true that a confession must be accepted or 
rejected as a whole if it is to be relied on—the 
part which implicates as well as the part which 
exculpates, though the part which exculpates may 
appear inherently incredible because there is no 
evidence to prove that the part which exculpates 
is false. But by “evidence” is meant not only 
direct evidence but circumstantial evidence, and a 
Judge must not leave out of his consideration, 
when considering the truth or falsity of a confes¬ 
sion or its parts, those probabilities and those 
presumptions which may properly arise from the 
other evidence on record, regard being had to the 
common course of natural events and human 
conduct, because little evidence is necessary to 
rebut statements which are in themselves inherent¬ 
ly incredible, even when made by an accused in a 
confession. {Davis, J.C. and Lobo, J.) Jado 
Rahim v. Emperor. I.L.R. (1939) Kar. 75=40 
CrL.J. 93=11 R.S. 93=178 I.C. 520=A.I.R. 
1938 Sind 202. 

Confession—If to be accepted in entirety. 
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Confession—Police making headman to take 


There is no justification for the rule of law that 
in the absence of other evidence the whole of a 
given confession must be accepted as a statement 
of truth in its entirety. It is true that if an accus¬ 
ed person makes a confession, the whole of that 
confession must be placed before the Court and is 
receivable in evidence. But there is no rule of 
law which compels belief in the statement of a 
witness. The Court, if it comes to the conclusion 
that the statement in its essential particulars is 
true, is entirely entitled to disregard the state¬ 
ments which it may hold in the circumstances are 
not true. (Courtney-Terrell, C-J., Dhavle and 
Chatterjee, JJ ) Emperor v. Itwa Munda. 175 

I. C. 300=19 Pat.L.T 476=4 B.R. 568=39 Cr L. 

J. 554=10 R.P. 606=1938 P.W.N. 494=A.I.R. 
1938 Pat 258 (S.B ). 

- Confession—If to be accepted or rejected as 

a whole. 

A Court is not bound in law to accept a confes¬ 
sion as a whole. If the Court is satisfied that 
part of a confession i§ true and part is false, it 
can accept the true portion and reject the false 
part. {Harries, C.J. and Varma, J.) Emperor v. 
JateUram. 187 I C. 586 = 12 R.P. 641=41 Cr.L. 
J. 472=6 B.R. 503 = 1940 P.W.N. 446=A.I.R. 
1940 Pat. 541. 

- Confessions—Kinds of—Modes of proof — 

Difference in. 

Confessions are of two kinds judicial and 
extra-judicial. A judicial confession is recorded 
by the Magistrate and it proves itself by virtue of 
S. 80 of the Evidence Act. Extra-judicial con¬ 
fessions are those which are made by a party else¬ 
where than before a Magistrate. They are proved 
by witnesses who heard the speaker's words con¬ 
stituting the oonfession. When the fact of the 
confession is proved, that itself becomes evidence 
which serves as a means to the ascertainment of 
the fact in issue. {Niyogi and Gruer, JJ.) Sumi- 
tra v. Emperor. 1940 N.L.J. 343 = A.I.R. 1940 
Nag. 287. 


statement of accused under their custody and 
putting it on record—Propriety. 

It is a discreditable and -deplorable practice on 
the part of the police to take the accused arrested 
by them to the headman and to make him take 
their statement while the accused are virtually 
under their custody and while the headman is 
merely acting as their agent and then subsequent¬ 
ly place the statement on record and also allow 
the headman to give oral evidence of it. {Mosely 
andBaU, JJ.) Nga Ba Kyaing v. Emperor. 

J. 62 i 9;5 = ? 7 x £ rLJ - 531=8 R.R. 543=1936 
Cr.C. 219=A.I.R. 1936 Rang. 131. 

-Confession—Principles governing acceptance 
or rejection of confession as a whole or in part. 

Where there is no other evidence, then the con¬ 
fession is to be rejected or accepted as a whole; 
when there is other evidence whereby the truth or 
falsity of a part of the confession could be tested, 
the Court will test the truth or falsity of the con- 
fession by that other evidence and will use its 
j discretion and will accept that part of the confes¬ 
sion which it believes to be true and reject that 
part of it which it believes to be false. Where 
however there is no other evidence as to certain 
facts to which the accused in his confession testi¬ 
fies and which are in his favour, the Court will 
accept these facts as true if it accepts the confes¬ 
sion and draw from them the proper inferences in 
favour of the accused. {Davis, J.C. and Lobo t 
A.J.C.) Noukar Moulfdino v. Emperor. 31 S.L. 
R. 460=170 I.C. 827=38 C.L.J. 968=10 R.S. 73 
=A.I.R. 1937 Sind 212. 

- Confession—Proof of—Duty of Court- 

Confession not recorded—Circumstantial evidence 
— Value of—Witness proving confession charging 
statements from time to tune—Admissibility of 
confession. 

In dealing with an extra-judicial confession, 
particularly when it is not anywhere recorded, 
the Court must be very careful and should not 
act upon it unless it is proved by evidence of the 
most reliable character. Particular care is 
necessary in cases of circumstantial evidence 
bolstered up with extra-judicial confessions. 
And when the only witness who proves the con¬ 
fession changes his statements from time to time 
on material points obviously with some purpose, 
he cannot be regarded as a reliable witness, and 
the confession cannot be held proved on the sole 
testimony of such a witness. The confession in 
such a case must be ruled out and excluded. 
{Dhavle and S.C. Chatterji, JJ.) Emperor u. 

Mt. Jagia. 17 Pat. 369=1938 P.W.N. 293=19 
Pat.L.T. 268=10 R.P. 531=174 I.C. 524=39 Cr. 

L.J. 428=4 B.R. 451=A.I.R. 1938 Pat. 308. 

-Confession — Recording of—Omission to 

give warning and to put formal questions —Effect 
of. See Madras Criminal Rules of Practice, 

R. 85. 45 L.W. 93=A.I.R. 1937 Mad. 321. 

- Confession—Reliance upon part and dis¬ 
regard of the rest — Propriety. 

A confession by the accused should be taken- 
into consideration with the utmost pos-ible care. 

It is not right for the Court to put reliance on a 
portion of the statement made by the accused 
which would implicate him in the commission of 
a crime and to disregard another portion simply 
because it would go against the prosecution story. 
{Rachhpal Singh and Ismail, JJ.) Abdul Subhan. 
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v. Emperor. 186 I.C. 192=12 R.A. 384=41 Cr. 
L.J. 258=1939 A W.R. (H.C.) 768=1939 A.Cr 

C. 182=1939 A.L.J. 966=A.I.R. 1940 All. 46. 

7 -Confession—Retracted confession — Corro¬ 

boration—Necessity for. 

A retracted confession requires corroboration 
in material particulars before it can be relied on 
a 9 evidence. (Abdul Ghani and Singaravelu 
Mudaltar, JJ.) Setty, In re. 17 Mys.L.J. 238. 


CRIMINAL TRIAL. 

Conviction. 

Conviction—Accused declared ‘not guilty’ 


-- Confession—Retracted—Retracted confes¬ 
sion should not form basis of conviction, unless 
substantially corroborated by independent evi¬ 
dence. 

Asa rule of prudence a retracted confession 
should not be the basis of a conviction unless it 
is substantially corroborated by independent evi¬ 
dence. The object for looking for corroboration 
IS to find out how far the confession is true and 
whether it can be acted upon for the purposes of a 
conviction. The best test is whether the story as 
set forth in the confession is consistent, natural 
and plausible. (Dhavle and Chatterjee, JJ.) 
Emperor v. Manu Chik. 175 I C 716=4 B R 

626=39 CrL J- 635=11 R.P. 11=A.I.R. 1938 
Pat. 290. 


Confession—Subsequently retracted—Con¬ 
viction—When justified. 

The general rule is not to convict on retracted 
confession unless they are corroborated. ( D.R. 

JVornton.) Emperor 1. Bhaghu Nath. 1939 A. 
M.L.J. 56. 

~ ’Confession-Use of retracted confession— 

^ ro c , bo i. at, ° 1 r * ~ Necessity for. See Evidence 
Act, S. 24. 1935 A.M.L.J. 123. 

T Confession—Voluntary nature of—Ques- 

^8 m'wVII f 2 V ) 1DENCE A "' S ' 24 - SCOPE ° F - 


—--Confession—What is—Charge of murder— 
Statement by accused soon after murder stating 
that deceased was murdered by others who asked 
him to conceal clothes and property of deceased— 
If confession — Admissibility — Property and 
clothes found in accused's house—Inference — 

-Tel,a!CodU^ot- Sus, °"'° bil “y ~ Offence 

Where an accused person, who is charged with 
the offence of murder, has made a statement 
shortly after the discovery of the murder to the 
President of the local vigilance committee to the 
effect that while he was returning home some other 
persons murdered the deceased man and asked him 
laccused) to conceal the property 9 f the deceased 
and the clothes found on his body, the property 
and clothes being subsequently recovered from 
his house—is not a confession of his guilt of the 
crime of murder, which is to be regarded as inad¬ 
missible in evidence. Such a statement has to be 
taken as an admission coupled with an explana¬ 
tion showing how the facts admitted are consis¬ 
tent with his innocence. But such admission is 
not enough to convict him of the offence of mur¬ 
der. He can only be convicted under S. 201, I. P. 

Co(le - Even, however, if the statement is to be 

excluded as being a confession of guilt, the mere 

possession of the property anjl the clothes of the 

deceased would be sufficient to prove his guilt to 

justify a conviction under S. 201, I. P. Code. 

ia£fi e *L a T n £ HorwiU, JJ.) Nagan v. Emperor. 
1S#37 M.W.N. 544. 


7 • . . —-- y 

sutmr J as assessors—Conviction—Legality 
Where the accused are declared not guilty’ by 
the unanimous opinion of the jury sitting as 
assessors and the evidence does not support the 
guilt of the accused, the Judge cannot convict 
them further without giving any reasons for so 
doing. (Cunlijje and IIenderson, JJ.) Jognfsh- 
war Ghosh v. Emperor. 166 I.C. 418=9 Rf 
520=38 Cr.L.J. 212=65 C.L.J. 351=40 C W N 
1186=1936 Cr.C. 737=A.I R J 1936 Cal. 527 

- : Convtction—Accused using violence while 

entering land of holder—Fellow conspirators com¬ 
mitting theft—Liability of accused. 

Where a gang of persons goes on to the land 
of another with the intention of removing the 
paddy by force, and some of the accused use the 
necessary violence on the complainant and his 
friends, whilst others commit the actual theft, all 
must be held responsible both for the violence 
which they themselves committed and the theft 
which their fellow conspirators committed 
(Mackney, J.) Emperor v. Basa Meah. 161 
I.C. 90=37 Cr L j. 416=8 R R. 451 = 1936 Cr C 
75=A I.R. 1936 Rang. 70. ^ 

- Convict on—Basis of—Accused absconding. 

Mere absconding of an accused person should 
not form the basis of a conviction. It comes in 
as a very useful piece of corroborative evidence 
if there is other evidence to connect the accused 
with the crime, but per se absconding is not 
enough to bring home the charge to the person 
who has absconded. ( Middleton, J.C. and Mir 
Ahmad, A.J.C.) Jan Khan v. Emperor. 164 
I.C. 630=9 R. Pesh. 21=37 Cr.L.J. 988=1936 
Cr.C. 827=A.I.R. 1936 Pesh. 169. 

- Conviction —Basis of—Evidence of appro¬ 
ver. 

It is not quite safe to convict the accused per¬ 
sons merely on the evidence of the approver when 
there is no satisfactory corroboration from any 
independent evidence. ( Abdul Qayoom, C J 
and Ktchlu, J.) Lochan v. State. 39 P.L.R T* 

& K. 14. 

Conviction—Basis of—Evidence of appro¬ 
ver. et 

Where the approver did not attempt to absolve 
himself but gave a clear, connected and convin¬ 
cing account of the whole occurrence from the 

beginning to the end, and further there was the 
extra-judicial confession of the accused persons 
m t 7 ij n y a f ew hours after the occurrence. 

Held, that the accused persons had been pro¬ 
perlyconvicted. (Abdul Qayoom, CJ. and Kichlu, 

J.) Bag Ali v. State. 39 P.L.R. J. & K. 17. 

7 —Conviction—Basis of—Evidence of hand¬ 
writing expert. 

To base conviction upon the evidence of an 
expert in handwriting is, as a general rule, very 
unsafe. (Nawal Kishore, CJ. and Ranjitmal J ) 
Sarkar v. Rughnath. 1939 Mar.L.R. 68 (Cr.). 

ConiAction—Basis of—Evidence of wit¬ 
nesses mimical to accused—Sufficiency for 
conviction. 

It is unsafe to uphold a conviction of the 
accused which is based on the evidence of 
witnesses who are shown to be inimical to the 
accused, more especially when the majority of 
the assessors are of opinion that the charge is 
not proved. {Harries, CJ. and Agarwala, J) 
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Kholia Maikov. Emperor. 179 I.C. 929=5 B.R. 
322=11 R.P. 428=40 Cr.L.J. 318=1939 P.W.N. 
283=20 Pat.LT. 313=A.I.R. 1939 Pat. 292. 
-Conviction—Basis of —Homicide —Deci¬ 
sion as to—Facts to be taken into consideration— 
Intention—Relevancy. See Penal Code, Ss. 304 
(1) AND 302. A.I.R 1938 Rang. 156. 

- Conviction—Basis of—■Mere probability — 

Sufficiency of. 

A conviction must rest on something more 
substantial than a mere probability. (Pandrang 
Row, J.) Mohideen Pichai Rowther v. Em¬ 
peror. 186 I.C. 525=12 R.M. 671=41 Cr.L J 
337=1939 M.W.N. 879=50 L.W. 557=A.I.R. 
1940 Mad. 43. 

- C onviction —Basis of—Murder — Grave 

suspicion—Evidence falling short of proof—If 
justifies conviction. 

Where it is not safe to infer from the circum¬ 
stances proved that the accused must have been 
concerned in a murder, a conviction is not 
justified although there is undoubtedly cause 
for grave suspicion. If the evidence falls short 
of proof, a conviction is not sustainable. (Burn 
and Mockett, JJ.) Ramaswami v. Emperor. 181 
I.C. 849=11 R.M. 870=40 Cr L. J. 596=1938 
M.W.N. 36=47 L.W. 272=A.I.R. 1938 Mad. 

336. 


- Conviction—Basis of—Prosecution evid¬ 
ence found to be unsatisfactory. 

Where the prosecution evidence consists of 
interested persons alone and the only two dis¬ 
interested persons who were produced to 
corroborate them have been found to be un¬ 
reliable and the prosecution has been found to 
have introduced exaggerations and improve¬ 
ments in their story and presented it in a 
varnished manner with a view to implicate 
innocent persons, it is unsafe to convict the 
accused persons who do not admit their presence 
on the scene of occurrence- ( Addison and Din 
Mohammad, //.) Hasta v. Emperor. 171 I.C. 
351=10 R.L. 187=38 Cr L. J. 1073=39 P.L.R. 
327=A.I.R. 1937 Lah. 593. 

- Conviction—Basis of—Retracted confes¬ 
sion—Sufficiency—Law in Mysore. 

In Mysore it is permissible for the Court to 
base a conviction on the retracted confession of 
the accused alone, if, in the opinion of the Judge, 
it is voluntary and is true, though ordinarily 
some corroboration is looked for. ( Abdul Ghani, 
Offg.C J'. and Singaravelu Mudaliar, J .) Nara- 
yana Nair v. Government of Mysore. 17 Mys. 
L.J. 491. 

_ Conviction—Basis of—Statement of co¬ 
accused. 

In the absence of any satisfactory corro¬ 
borative evidence, it will not be safe to convict 
an accused merely on the statement of his co¬ 
accused. ( Abdul Qayoom, C.J. and VVazxr,J) 
SUBQAT ULLAH V. STATE. 42 P.L.R. J. & K. 

- Conviction—Basis of—Suspicion. 

Suspicion, though a ground for scrutiny, 
cannot be the basis of a judicial pronouncement 
which must rest upon legal ground established by 
legal testimony. {Nanavutty and faul-H<uan, 
JJ.) Brijpal Singh v. Emperor 165 IX 138- 
9 R.O. 157=37 Cr.L.J. 1065=1936 Cr.C_1079- 
1936 OL.R. 596=1936 O.W.N. 892—A.I.R. 
1936 Oudh 413. 


-- Conviction—Basis of—Suspicion — Suffici¬ 
ency. 

I For conviction in criminal cases mere sus- 
picion, however strong, is no proof of guilt. 
<Varma,J.) Deonandan Jha v. Emperor. 165 
I.C. 230=9 R.P. 164=37 Cr.L.J. 1123=1937 
P.W.N. 39=1936 Cr.C. 900 (1)=A.I.R. 1936 
Pat. 534. 

- Conviction—Basis of—Suspicion — Suffici¬ 
ency. 

The fact that there is considerable suspicion 
against the accused is not sufficient to convict 
him. The prosecution must prove their case. 
{Weston ) Emperor v. Narain. 1935 A.M.L.J, 
123 

- Conviction—Basis of—Track evidence. 

Where the eye witnesses are found to be un¬ 
reliable, the track evidence together with the 
oral confession made by the accused to an 
Honorary Magistrate is insufficient to turn the 
scales against him. {Young, CJ. and Skemp, J.) 
Bachan Singh v. Dara. 42 P.L.R. 559. 

- Conviction—Basis of—Unsustainability of 

defence case. 

An accused person must be convicted on the 
strength of the prosecution case and on that 
alone, however unsustainable the defence case 
may be. ( Kilt b- J ) Mahanandi Reddi v. Em¬ 
peror. 1937 M.W.N. 992. 

- *—Conviction—Bench of Magistrates — Magis¬ 
trate signing judgment not hearing all the evi¬ 
dence—Effect on conviction. 

A conviction by a Bench of Magistrates is 
illegal, if the Magistrates who sign the judgment 
have not heard all the evidence in the case. 

{Horwill , J.) Veeraswamy Reddi v. Venkata- 
swamy. 175 I.C. 874=1938 M.W.N. 591=47 L. 
W. 149=11 R.M. 1 (1)=39 Cr.L.J. 680. 

-Conviction—Charge of abetment of rioting 

and assault or criminal force to public servant— 
Absence of definite evidence as to actual words 
used by accused —Conviction —Sustainability; 
See Penal Code, Ss. 147 and 353 read with 109. 
A.I.R. 1936 Pat. 608. 

- Conviction —Circumstantial evidence — 

Minor discrepancies—Effect of. 

Where the evidence against the accused is 
entirely circumstantial, the effect of which taken 
as whole is such as to lead only to one inference, 
namely, that the accused is guilty of the offence 
charged, the fact there are discrepancies in the 
evidence or minor difficulties in the prosecution 
evidence, which are not of much importance, 
will not entitle the accused to an acquittal. The 
time or hours rfientioned by the accused must not 
be taken as having been given with reference to 
time-pieces, but must be taken obviously as 
having been given only approximately. The 
accused's failure to explain the circumstances 
against him has afso to be taken into account. 
{Burn and Lakshmana Rao, JJ.) Emperor v. 
Satyanarayanamurthy. 1937 M.W.N. 1133. 

- Conviction—Evidence for—Evidence sup¬ 
pressed by witness. 

What a witness does not say is not substantive 
evidence on which the accused person can be 
convicted, though it may be that the witness is 
not telling all he % knows. {Davis, J.C.ona 
Weston, J.) Shewakram Issardas v. Emperor. 

182 I.C. 464=12 R.S. 8=40 Cr.L.J. 661 =A.I.K. 
1939 Sind 130. 
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- Conviction —Mens rea— Necessity. 

Although it may be stated generally that no 
crime can be committed unless there is a mens 
rea, there are exceptional cases where a man is 
treated as guilty and convicted even though he 
had no guilty mind. In each case the Court has 
to look to the wording of the sect ion of the Act 
which defines the offence. (Madan, J .) River 
Steam Navigation Co., Ltd. v. Emperor. 16 Pat. 
668=1937 P.W.N. 813=18 Pat.L.T. 941=4 B.R. 
232=173 I.C. 249=39 Cr.L.J. 275 = 10 R.P. 395 
=A I.R. 1938 Pat. 66 . 

Conviction —Murder —Circumstantial evi¬ 
dence — Sufficiency. 

Where the circumstances proved are such that 
a fair inference and indeed the only reasonable 
inference from them is that the accused com¬ 
mitted the murder of the deceased, the accused 
can beyond doubt be convicted for murder. 
(Burn and Mockett, J J .) Mittayi Ameer Sab v. 
Emperor. 1938 M.W.N. 34. 

- Conviction — Murder—Circumstantial evi¬ 
dence—Sufficiency for conviction. 

In order to convict an accused person of the 
offence of murder on circumstantial evidence, the 
Court must be satisfied that the circumstantial 
evidence is of such a nature that it would be in¬ 
consistent with his innocence. If it is not of that 
character, it cannot he made the basis of a convic¬ 
tion. ( Dhavle and S. C. Chatterji, JJ.) Emperor 
v. Mussammat Jagia. 17 Pat. 369=1938 P.W. 
N. 293=19 Pat.L.T. 268 = 10 R.P. 531 = 174 I.C. 
524=39 Cr.L.J. 428=4 B.R. 451 = A.I.R. 1938 
Pat. 308. 

- —Conviction — Propriety—Prosecution not ex¬ 
amining eye-witnesses. 

Where in a trial for in urder. it appears that the 
evidence of certain persons, who according to the 
prosecution, were present and who were eye-wit¬ 
nesses of what actually happened at the time of 
the occurrence has not been given, it is not safe to 
convict the accused without taking the evidence of 
those persons, irrespective of the fact whether 
their evidence is of any value or not. If at the 
same time, the accused cannot be acquitted on the 
evidence as it stands, the case is one in which the 
accused must be retried. (Mya Du and Bratind, 
JJ.) Nga Kan Chai v. Emperor. 171 I.C. 129= 
38 Cr.L.J. 1040 = 10 R.R. 133=A.I.R. 1937 

Rang. 139. 

- Conviction —Prosecution failing to examine 

material witness — Effect. 

Where the prosecution have failed to examine 
an important witness in the committing Magis¬ 
trate’s Court on whose evidence, the prosecution 
and the Judge largely rely, and with whose evi¬ 
dence the evidence of other witnesses is closely 
connected, conviction is not justified. (Davis, J. 
C. and Iiaveliwala, J ) Raban Lalu v. Emperor. 
32 S.L.R. 709=175 I.C 324=10 R.S. 296=39 Cr. 
L.J. 618=A I.R. 1938 Sind 97. 

- Conviction—Prosecution story false in 

major part—Conviction based on rest of prosecu¬ 
tion story — Sustainability—Charge of assault 
against master and servant—Acquittal of master 
an plea of alibi— Conviction of servant—Legality. 

A master and his servant were charged together 
with wrongful restraint and assault of fhe com¬ 
plainant, on the allegation that while the servant 
at the bidding of his master restrained the com¬ 
plainant by holding a cloth round his neck, the 

Q,. D .—187 
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master slapped him on the cheek. The master 
pleaded alibi, which plea was accepted and he was 
acquitted. The servant was, however, convicted. 

Held, that the major part of the prosecution 
having been definitely found to be false, it was 

rest of it and to base a 
conviction on the same; and the conviction of the 
servant was not justified in law and could not 
stand. ( Pand rang Kao, J.) MahomadAlli Batcha 
V. Chokkam Chet tv. 1937 M.W.N. 96 (2). 

- Conviction — Suspicion. 

In order to record conviction against an accused 
person there must be sufficient evidence to prove 
that the offence was committed by him as suspici¬ 
ous, however strong, cannot take the place of legal 
proof. (Abdul Qayoom, C.J. and Kichlu, J.) 

I lmunv. State. 41 P.L.R. J. & K. 17. 

Conviction—Sustainability—Parties putting 
written arguments after case is heard—Additional 
arguments for prosecution—Defence not given 
opportunity to reply—If trial vitiated. See Prac¬ 
tice-Procedure. 40 C.W.N. 863. 

Conviction—Testimony of interested wit¬ 
nesses corroborated by other evidence—Conviction 
— Sustainability, 

There may be some witnesses for the prosecu¬ 
tion who are interested witnesses, but if their 
evidence is supported by other evidence, it cannot 
be said that conviction is based on no legal evi¬ 
dence and that therefore it is unsustainable. 

( Vanna, J.) Bankey Singh v. Dasrath Pandey. 
1938 P.W.N. 681. 

Costs. 

- Costs — Adjournment—Application by accu¬ 
sed—Order making him liable for costs — Pro¬ 
priety. 

Although Criminal Courts are empowered to 
order an accused if he asks for adjournment to 
pay costs to the complainant, this power should 
not be exercised in such a manner as to place 
obstacles in this way of the accused properly 
defending himself. (Khaja Mohammad Noor, J.) 
Ishar Singh v. Shama Dusadh. 167 I.C. 881= 
38 Cr.L.J. 484=1936 P.W.N. 561 = 9 R.P. 449= 

3 B.R. 379=17 Pat.L.T. 627 = A.I.R. 1937 Pat. 

131. 

- Costs-—Inability to serve notice on one of 

the accused. 

Where it was not possible to serve a notice on 
one of the accused, in spite of several attempts it 
is illegal and irregular for the Magistrate to 
award costs against the complainant on this 

ground. (Davis.) Kanhaiya Lal v. Polu. 1940 
A.M.L. J. 56 

~ Costs—Jurisdiction to award—Appeal from 
order of Civil Court declining to prosecute party 
— Dismissal—Order for costs—Legality. See 
Mys. Cr. P. Code Regulation, Ss. 476 and 476-B. 

15 Mys.L J. 227. 

Cross-cases. 

-Cross-cases. See also Case and Counter¬ 
case. 

- Cross-cases—Circular No. 52 of Judicial 

Commissioner's Court, N. IV. F. Province — Inter¬ 
pretation. 

By Circular No. 52 of the Court of the Judicial 
Commissioner. N. W. F. Province, it is intended 
that in cross-cases relating to same transaction 
the trial Judge should bring on each record sepa¬ 
rately the whole story complete by itself and 
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should give findings on the issues involved in that 
case independently from those which arise in the 
other. But it is never intended that a part of the 
story should be admitted in each case and the 
other part shut out. ( Almond, J.C. and Mir 
Ahmad, J.) Ibrahim v. Emperor. 174 I.C 137= 
39 Cr.L.J. 401 = 10 R. Pesh. 58=A.I.R. 1938 
Pesh 10. 

-- Cross-cases—Fight between two rival 

factions—Prosecution of one party ending in dis¬ 
charge—Subsequent prosecution of other party — 
Prosecution witnesses in later case mostly accused 
in former case — Conviction — Propriety. 

Where rival parties fight over a feud with 
sticks and stones, and one of the parties is prose¬ 
cuted, but discharged, it is unsafe to convict the 
other party on a prosecution commenced subse¬ 
quently. Where the prosecution witnesses in the 
later case were mostly accused in the first case, 
their statements do not amount to evidence be¬ 
cause they are statements of persons who were 
themselves accused of the same offence in the 
same affray or fight, and because admittedly they 
have not told the whole truth. ( Newsam, J.) 
Sanna Basya v. Emperor. 1937 M.W.N. 1196. 

Defence. 

-Defence—Divine influence or inspiration— 

Temporary non-responsibility on account of divine 
influence—If valid defence. See Penal Code, S. 
300 fourthly. 1937 M.W.N. 93. 

-Defence—Right of accused to select advo¬ 
cate of his choise—Advocate called as witness for 
prosecution—If bound to withdraw from case— 
Test—Principles—P^nver of Court to require 
advocate to withdraw. See Lf.gal Practitioner 
— Advocate. 41 Bom.L.R. 282. 

- Defence — Plea of alibi— When should be 

raised. 

A defence of alibi if true ought to be raised at 
the earliest possible moment. {Young, CJ. and 
Manroe, J.) Dilwar v. Emperor. 163 I.C. 143 
= 37 Cr.L.J. 751 = 8 R.L. 1023=38 P.L.R. 695 = 
1936 Cr.C. 199=A.I.R. 1936 Lah. 233. 

-- Defence—Plea—Different pleas by accused 

and counsel—Permissibility. 

The accused himself may on his own behalf 
take up one line of defence, but it is equally open 
to his pleader on his behalf to take up another 
and alternative line of defence. ( Dunkley , /.) 
Nga Ba Sein v. Emperor. 160 I.C. 463 = 37 Cr. 
L.J. 293=8 R R. 384=1935 Cr C. 1319=A.I.R. 
1936 Rang. 1. 

•- Defence — Rule of res judicata— Application 

of. 

Under the law it is perfectly open to an accused 
person to raise any plea of law or fact which may 
make for his acquittal. There is nothing like res 
judicata in a criminal trial as long as it does not 
terminate in either acquittal or conviction so as to 
attract the provisions of S. 403, Cr. P. Code. 

(Niyogi and Gruer, A.J.Cs.) Diwan Singh v. Em¬ 
peror. 161 I.C. 635 = 8 R N. 219=37 Cr.L.J. 474 
(2) = 1936 Cr.C. 367 = A.I.R. 1936 Nag. 55. 

- Delay in Prosecution — Effect — Suspicion. 

Where a prosecution is launched against a 
public servant after a delay of nearly four years, 
it rouses a suspicion that it has been done to serve 
some other end. ( Manohar Lai, J .) Kali Prasad 
Singh v. Srikrishun Chaturvedi. 176 I.C. 725 
=4 B.R. 755 = 11 R.P. 98=39 Cr.L.J. 774=A.I. 
R. 1938 Pat. 543. 
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Duty of Court. 


Duty of Court—Accused undefended—Duty 
to question witnesses. 

In a case in which the accused is undefended 
and does not cross-examine the prosecution wit¬ 
nesses, it is the duty of the trying Magistrate to 
question the prosecution witnesses in order to 
satisfy himself that they are speaking the truth. 
(Norman.) Latif Shah v. Emperor. 1936 A.M. 
L.J. 132. 

—Duty of Court—Case arising out of party 
faction—Duty to ascertain cause of trouble— 
H ear say evidence — Admissibility. 

In a case which is the result of party faction in 
a village, where the evidence on either side is 
liable to be prejudiced it is necessarily of impor¬ 
tance to ascertain the cause of the trouble. 
Hearsay evidence of the complaint as to what a 
third person told him cannot be admissible unless 
that third person is examined as a witness or 
unless it becomes impossible to secure the atten¬ 
dance of such person. (Agarwala, J.) Narsingii 
Singh v. Emperor. 185 I.C. 594=6 B R. 215= 
12 R P. 431=41 Cr.L.J. 209=1939 P.W.N. 712 
=20 Pat.L.T. 655=A.I.R. 1939 Pat. 659. 

- Duty of Court—Charge for murder — Cir¬ 
cumstantial evidence—Omission of Judge to put 
adverse points to accused and invite explanation 
—Effect on conviction. 

Where the evidence against the accused was 
entirely circumstantial, the only incriminating 
circumstance being that he was last seen with 
the deceased and that he sold the jewels the dece¬ 
ased was wearing when he was last seen alive, on 
the very day on which he was last seen alive. 

Held, that in the absence of any opportunity 
given to the accused by putting the particular 
points to the accused, and asking him his expla¬ 
nation in respect of these points, it was not proper 
to draw an inference that the accused stole the 
jewels from the deceased after murdering him. 
(Burn and Pandrang Row, JJ.) Narsimham, In 
re. 59 Mad. 631 (N.)=44 L.W. 57 (N.) = 164 I. 

C. 1017=37 Cr.L.J. 1074=9 R.M. 212=1936 
Cr.C. 763=1936 M.W.N. 521=A.I.R. 1935 

Mad. 629=71 M.L J. 141 (N.). 

- Duty of Court — Complaint—Facts to be 

taken and considered as a whole—Splitting up 
and disregarding some of the facts — Propriety. 

When a complaint is made there must be no 
splitting up of the facts stated therein. The 
Court is not entitled to disregard some of the 
facts, and try or convict the accused for an of¬ 
fence which the remaining facts disclose. It must 
consider the facts in the complaint as a whole and 
try the accused for the offence disclosed by the 
facts as a whole. (King, J.) Muthuvelu Kudum- 
buran v. Samiayya Kudumburan. 59 Mad. 1083 
=165 I.C. 292=37 Cr.L.J. 1134=9 R.M. 228= 
1936 M.W.N. 641=44 L.W. 631=A.I.R. 1937 
Mad. 8=71 M.L.J. 485. 

- Duty of Court — Complainant's request to 

summon public officer to Produce document — 
Duty to issue sumtnons. 

A Magistrate is bound to issue summons to a 
witness for production of documents at the 
instance of a complainant who prays for the same 
at his own cost, and is not justified in rejecting 
the request on the ground that the witness is a- 
public officer and that the complainant should 
produce an endorsement from the officer concern.- 
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ed that his application for copies of the docu¬ 
ments has been rejected. (l akshmana Rao,J.) 
Balakrishna Nadar v. Emperor. 1940 M.W.N. 
387=A.I.R. 1940 Mad. 746. 

- Duty of Court—Delay in trying case — 

Delay of over tiv<s years and five months involv¬ 
ing 30 postponements—Deprecation of. 

Although the Magistrates are busy and it may 
be impossible to avoid postponement of a case 
occasionally because the Court is occupied with 
other work, when a case is dragging on for 
months and }ears, it must be somebody’s duty to 
see that it is fixed on a date when it can certainly 
be taken up and disposed of without fail. A delay 
of over two years and five months for the trial 
of a case under the Prevention of Gambling Act, 
involving no less than thirty postponements, 
mostly for want of time, is scandalous and op¬ 
pressive, to which Magistrates must pay serious 
attention. ( Broomfield , Ag. C.J. and Sen, J.) 
Emperor v. Baptist De Souza. 185 I.C. 203=12 
R B. 229=41 Cr.L J. 127=41 Bom.L R. 974=A. 
I.R. 1939 Bom. 465. 

--Duty of Court—Dismissal of complaint 

of offence under S. 3< 4, Indian Penal Code— 
Order for further enquiry with direction to exa¬ 
mine certain witnesses—Refusal to examine 
them as Court witnesses and calling on complai¬ 
nant to deposit costs of summonses—Propriety— 
Proper procedure. See C« P. Code, S. 436. 40 
C.W.N. 1251. | 

- Duty of Court—Disposal of applications 

filed during trial. , 

If on an application filed in the course of a 
criminal trial the Court merely says “file” with¬ 
out passing any orders, it is not a proper way of 
disposing of it. ( Dhavle , J.) Chokat Ahir 
v. Suraj Singh. 186 I C. 182=6 B.R 301 = 12 
R.P. 474=41 Cr.L.J. 257=1940 P.W.N. 271 = 
21 Pat.L.T. 627=A.I.R. 1940 Pat. 299. 

- Duty of Magistrate in cases of nose cut¬ 
ting* . ... I 

It was laid down for the information of crimi- 1 
nal Courts in Ajmer Province, that ordinarily 
cases of nose cutting should be committed to the 
Court of Session for trial. (Davies.) Bhoma 
v. Crown. 1939 AM.L.J. 165. 

Duty of Court—Duty to be satisfied as to 

* I • m . . r • i r-v ^ 


CRIMINAL TRIAL. 

secution. (Venkalaranga Iyengar , /.) Manjappa 
v. Government of Mysore. 17 Mys. L.J. 440. 
-- Duty of Court—Evidence entirely circum¬ 
stantial—Two interpretations open—Which to be 
adopted — Considerations. 

Where two interpretations are possible in a 
case in which the evidence is entirely circum¬ 
stantial, it is not right to adopt the interpretation 
which is unfavourable to the accused in prefer¬ 
ence to the other which is favourable to the 
accused unless there is some specific reason which 
justifies the adoption of the unfavourable inter¬ 
pretation. The Court in such a case ought to 
consider whether the only reasonable inference is 
the one which is consistent only with the guilt of 
the accused and inconsistent with his innocence. 

(Pand rang Rao, J.) Kanakasabai Pii.lai v. 
Emperor. 186 I.C. 704=41 Cr.L.J. 369=12 R 
M. 682=50 L.W. 452=1939 M.W.N. 883=A.I 
R. 1940 Mad. 1. 

- -Duty of Court—Examination of witness — 

Public Prosecutor failing to put necessary ques¬ 
tion—Duty of Court to put such question. 

If the Public Prosecutor fails to put a w-itness 
a question which the trial Court considers neces¬ 
sary, the Court should itself put the question^ 
(Khaja Mohammad Noorand Dhavle, Jj.) Em¬ 
peror v. Haria Dhobi. 18 Pat L.T. 857=1937 
P.W.N 868=10 R.P. 346=172 I.C. 780=4 B R 
165=39 Cr L J. 156=A.I R. 1937 Pat. 662. 

- —Duly of Court—Indulgence to accused and 

facilities to examine witnesses—Duty to give _ 

Anxiety of Magistrate to dispose of case likely to 
raise fear in mind of accused—Propriety of. 

A Magistrate in his anxiety to dispose 
of a case should not act in any manner 
which may raise in the mind of the accused a 
fear that he will not get justice from the Magis¬ 
trate or that the latter has already made up his 
mind. The Magistrate ought to be a little indul¬ 
gent and to give facilities to the accused to exa¬ 
mine his witnesses who are necessary witnesses. 

(Khaja Mohammad Noor, J.) Ishar Singh v 
Shama Dusadh. 167 I.C. 881 = 9 R.P 449=38 
Cr.L.J. 484=3 B.R. 379=1936 P.W.N.' 561=17 
Pat.L.T. 627=A.I.R. 1937 Pat. 131. 

Duly of Court—Justice to be done to accus - 


S " —■ “ - J » w ~ ivy.. W i V 

reliability of evidence—Duty to apply same stand¬ 
ard to evidence for accused as for prosecution. 

The fact that it is not zx\ easy task in a village 
where there are factions to secure independent 
evidence does not obviate the necessity of the 
Court satisfying itself that the evidence on the 
strength of which it is asked to convict the accus¬ 
ed is sufficiently reliable. Nor should the Court 
apply to different standards to the evidence on the 
side of the prosecution and to that on the side of 
the defence. Such a course cannot be justified by 
reason or by principle. ( Pandrang Row, J.) 
Venkataratnam V . Ramasastrulu. 190 I.C. 
366=1939 M.W. N. 1256. 

- Duty of Court—Events which might hap¬ 
pen after prosecution—If can be taken into consi¬ 
deration. 

A Magistrate trying an accused must, in order 
to dispose of the case.take into consideration only 
the events that had taken place until the date on 
which the accused was prosecuted, and cannot 
take into consideration the possibility of some act 
that the accused might do subsequent to the pro- 


ed and to appear to be done. 

It is the duty of Courts in criminal trials to 
give a judicial finding, after applying their minds 
judicially to the facts of the case, with reference 
to the case of each individual accused, and the 
evidence adduced on behalf of the accused in 
support of their case must also be carefully and 
fully considered. Though the Courts may not 
be able to come to a conclusion in favour of the 
accused in every case, justice must not only be 
done to the accused in fact, but must also appear 
to be done. (Manohar Lai, J.) Mewalal Singh 
v. Emperor. 18 Pat.L.T 869=1937 P.W.N 908 
=4 B.R. 202=172 I.C. 933=10 R.P. 368=39 Cr 
L.J. 221=A.I.R. 1938 Pat. 34. * 

— - Duty of Court—Magistrate attending to 

other work during hearing—Legality of trial 

When a Magistrate is engaged in the trial of a 
case it is his duty to give his undivided attention 
to it. If during the hearing of the case he was at 
times ‘doing some mechanical work of signing 
miscellaneous papers”, it cannot be said that 

there was any legal and proper trial of the case 
at all. (Smith, J.) Jagmohan Sinch v. Empe- 
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*or. 166 I.C. 224=9 R.O. 294=38 Cr.L.J. 150= 

1937 A.Cr.C. 5=1936 O.L.R. 728=1937 O.W.N. 
56=A.I.R. 1937 Oudh 126. 

-- Duty of Court as regards defence of poor 

accused. 

With regard to the defence of prisoners who 
are too poor to instruct lawyers on their own 
account, those whose duty it is to select lawyers 
to defend at the expense of the Crown should not 
treat the selection as a matter of patronage for 
the benefit of the lawyer so appointed. The 
selection should be made from among young men 
of marked ability; and where the persons actu¬ 
ally appointed do their work very badly and cons¬ 
picuous opportunities for cross-examination and 
obvious arguments are entirely ignored, the trial 
Judge should remember that he has duty not only 
to prosecution but to defence. He has the diary 
in front of him, and should use his greater 
experience to cross-examine the witness when he 
sees that the defence lawyer is incompetent. He 
should not do this unnecessarily, but only when it 
is desirable in the interest of justice. ( Courtney - 
Terrell, C.J. and Manohar Call, J.) Darpan Popt- 
darin v. Empfror. 173 I.C. 833=4 B.R. 342= 

1938 P.W.N. 266=10 R.P. 456=39 Cr.L.J. 384 
=A.I.R. 1938 Pat. 153. 

- Duty of Subordinate Magistrates and 

executive officers—Judicial order by District 
Magistrate—Duty of lower Court to carry out 
and to be fair and just—Procedure not to shake 
public confidence. 

When a matter has reached a judicial stage, 
executive officers should be careful to see that 
judicial proceedings are conducted in such a 
manner as not to shake the confidence of the 
public in the least. Where the District Magis¬ 
trate, on being moved against the initiation of 
proceedings under S. 110, Cr. P. Code, by a Sub- 
Divisional Officer, passed a judicial order direct¬ 
ing a fresh local inquiry, it is the bounden duty of 

• the subordinate officer to carry out that order; it 
is not for him to try to change the view of the 
District Magistrate by seeing him and having a 
personal discussion. A statement by the subordi¬ 
nate officer to the effect “that he must discuss 
with the District Magistrate regarding the order 
to hold an enquiry before continuing the pro¬ 
ceedings” should never find a place in the order 
sheet. (Manohar Lall, J.) Narendranath Iha, 
In the matter of. 1938 P.W.N. 588=19 Pat.L.T. 
542=176 I.C. 849=4 B.R. 767=39 Cr.L.J. 811 = 
11 R.P. 116 =A.I.R. 1938 Pat. 533. 

- Duty of Judge—Perverse attitude — Test. 

Where a Judge has said that, as it is a matter 
of doubt whether the questions asked in the 
examination-in-chief of certain defence witnesses 
were leading questions or not, he would presume 
the point in favour of the accused, it is difficult 
to see how the accused can call this attitude of 

• the Judge perverse when the interpretation has 

been entirely in his own favour. (Grille, J .) 
Hafiz Ahesanali v. Emperor. I.L.R (1938) 
Nag. 595=176 I C. 465=11 R.N. 54=39 Cr.L.J 
747 = A.I.R. 1938 Nag. 303. . , . . 

- Duty of Court— Plea of private defence 

not raised by accused—Plea arising on evidence— 

Duty of Court to raise. . 

Though the onus to plead the right of private 
defence, or any other general exception, is upon 

• the accused and it is not specifically pleaded by 
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the accused, it is open to the Court to consider 
such plea and therefore cannot in justice be over¬ 
looked by the Court. A.I.R. 1927 Mad. 97 and 26 
I.C. 158, Appr. (Dunkley, J.) Nga Ba Sein v. 
Emperor. 160 I.C 463 = 8 R.R. 384=37 Cr.L J. 
293=1935 Cr.C. 1319= A.I.R. 1936 Rang. 1. 

-Duty of Court—Processes—Use of for 

purposes of prosecution. See Cr. P. Code, S. 205. 
1937 A.M.L.J. 60. 

- Duty of Court—Protection against abuses 

of the criminal procedure. 

A criminal prosecution which has little chance 
of ultimate success, is frequently used as a means 
of annoyance. In such cases it is the duty of the 
Magistrate to protect the public against such 
abuses of the criminal procedure. (Norman.) 
Bano v. Rahim Bano. 1939 A.M.L.J. 41. 

-- —Duty of Court—Refusal to permit exam - 

nation of all witnesses summoned on behalf of 
prosecution—When justified. 

A Magistrate cannot refuse to permit the 
examination of all the witnesses summoned on 
behalf of the prosecution unless he is in a posi¬ 
tion upon the evidence already given to discharge 
the accused person without examining the others. 
(King, J.) Sivakathcham Pillai v. Emperor. 
1937 M.W.N. 991. 


- Duty of Court—Rejection of improbable 

stories. 

It requires a great deal of courage to put 
forward intrinsically improbable stories before a 
Court of Justice but it demands greater degree 
of credulity on the part of a Judge to accept 
them as true. (Subhedar, A.J.C .) Mt. Parvati 
v. Emperor. 163 I.C. 319=37 Cr.L J. 821 = 8 R. 
N. 307 = 1936 Cr.C. 553 = A.I.R. 1936 Nag. 88. 

-Duty of Magistrate—Transfer application 
pending—Disposal of case — Propriety. 

When an application for transfer of a case is 
pending, it is the duty of the trial Magistrate to 
keep the disposal of the case in abeyance -until 
final orders are passed on the transfer applica¬ 
tion. If he decides the case without awaiting 
such orders, his action is clearly irregular and 
open to grave objection. (Abdul Qayoom, C.J.) 
Lachhu v. State. 42 P.L.R. J. & K. 245. 


Duty of Police. 

- Duty of police—Raising of communal ques¬ 
tions — Undesirability. 

Police Officers are not to be permitted to raise 
communal questions with a view to serve their 
own purposes. The only pertinent point in a 
criminal trial is the decision as to the guilt or 
innocence of the accused. (Rachhpal Singh and 
Ismail, JJ.) Abdul Subhan v. Emperor. 186 

I. C. 192=1939 A.W.R. (HC.) 768 = 1939 A.Cr. 
C. 182 = 1939 A.L.J. 966 = 12 R.A. 384=41 Cr.L. 

J. 258=A.I.R. 1940 All. 46. 

- Duty of Police — Investigation—Conflicting 


versions of occurrence. 

Where conflicting versions of an occurrence 
are presented to the police in the course of their 
investigation, the police should make up their 
minds as to which of the versions is t r “|^ n< * 
should send accused for trial accordingly. When 
there are two versions of an occurrence whicn 

cannot possibly be true, it is clearly improper tn 

persons should be sent up for trial on the pas 
both of one version and of the other, (ivawo* 
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when the witnesses are more or less the same. 
(Pandrang Row, J.) Mohideen Pichai Rowther 
v. Emperor. 186 I.C. 525=12 R.M. 671=41 Cr. 
L J. 337 = 1939 M.W.N 879=50 L.W. 557=A.I. 
R. 1940 Mad. 43. 

- Evidence — Appreciation of — Eye-witness 

not coming forward immediately. 

The mere fact that an eye-witness does not 
come forward immediately an investigation is 
begun, is not by itself necessarily a sufficient 
ground for rejecting his testimony. (Ranjitmal 
and Sukhdeonarain, JJ.) Rugsingh v. Sarkar 
1939 Mar.L.R. 117 (Cr.). 

- Evidence—Duty of prosecution—Evidence 

untrustworthy and unreliable as regards some 
accused—If can be relied on as regards others. 

It is the duly of the prosecution to establish 
the guilt of the accused by evidence which satis¬ 
fies the Court, and it cannot be said that evidence 
which is for the most part untrustworthy can be 
relied upon or can be said to satisfy the Court as 
regards a few of the accused when the evidence 
of the same witnesses does not satisfy the Court 
in respect of a large number of the accused. The 
attempt to draw a distinction between the credi¬ 
bility of the same person's evidence so far as it 
concerns some of the accused and so far as it 
concerns others is an attempt to do something 
which is really impossible, and it certainly does 
not promote the advancement of justice. ( Pand¬ 
rang Row, J.) Venkataratnam v, Ramasas- 
TRULU. 190 I.C. 366=1939 M.W.N. 1256. 

- Evidence — Appreciation of—Immaterial 

discrepancies in evidence of witness—If ground 
for not believing him. 

The fact that there are discrepancies in the evi¬ 
dence of a witness is not per se a ground for not 
believing that witness when the discrepancies are 
absolutely immaterial. A distinction has to be 
made between discrepancies that matter and those 
which do not. A certain amount of latitude for 
mistake must be allowed to witnesses in their 
evidence, especially in respect of events occur¬ 
ring after dark. ( Beasley , C.J., Mockett and 
Honvil/, JJ ) Public Prosecutor v. Subramania 
Odayar. 1937 M.W.N. 557 (F.B.). 

- Evidence—Appreciation of—Minor discre¬ 
pancies—Effect of. 

It is well known that a Burman Buddhist is as 
a rule reluctant to give evidence against an 
accused person in a murder case. If he can help 
it, he will always try and avoid it. The natural 
reluctance becomes more pronounced when the 
accused person happens to be a pongyi. There¬ 
fore unless a more cogent reason than that of 
discovering a few discrepancies is given, evidence 
given by such persons should not be rejected. 
(Mosely and Ba U, JJ.) U Zawana v. Emperor. 
161 I.C. 113 = 37 Cr L.J. 418=8 R.R. 452=1936 
Cr.C. 88=A.I.R. 1936 Rang. 60. 

- Evidence—Appreciation of—Production of 

a false witness by prosecution. 

The fact that the prosecution produces a false 
witness for the purpose of procuring a conviction 
must affect the mind of the Court as to the rest 
of the evidence, and when the other witnesses are 
easily amenable to police influence, the effect will 
be greater. It would be extremely unsafe for the 
Court to act upon any of the evidence in the case. 
(Young, C.J . and Monroe, J.) Abdul Sattar v. 
Emperor. 17 Lah. 460 = 161 I.C, 793=37 Cr.L.J. 
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493=8 R.L. 802 = 38 P.L.R. 1=1936 Cr.C. 248= 
A.I.R.JL936 Lah. 278. 

Evidence—Appreciation — Semi-communal 
matter —‘ Deadset ’ against a particular individual 
—Method of approach.' 

It should no doubt be recognised that in a semi- 
communal matter, it is always possible that a 
‘dead-set’ may be made against a particular indi¬ 
vidual of prominence or influence, and that that 
possibility should always be borne in mind; but 
the very large volume of evidence by itself should 
not be treated as giving rise to a suspicion of its 
truth. Sweeping generalisations like ‘the larger 
the number the greater the suspicion’, are a less 
safe guide than an examination of the evidence 
itself in the light of the circumstances of the case. 

(Collister and Braund, JJ.) Emperor v. Aftab 
Mahomed Khan. 188 I.C. 649=13 R A. 55= 
1940 A. Cr.C. 24=1940 A.L.J. 205=41 Cr.L.J. 
647=1940 A. W.R. (H.C.) 85=A.I.R. 1940 All. 
29i. 

- —Evidence—Appreciation of—Slight discre¬ 
pancies—Effect of. 

J Slight differences in the story of witnesses of 
/the same event show that those witnesses are 
giving their own account of what happened and 
not telling a single story that has been agreed 
upon between them. (Young, C.J. and Monroe , 
J.) Jagat Singh v. Emperor. 165 I.C. 795=9 
R.L 317=38 Cr.L.J. 84. 

- Evidence — Appreciation of — Statement 

after discovery of incriminating evidence. 

The fact that the witnesses kept quiet for three 
full days and gave to the Police the present 
version of the affair at a time when some 
incriminating evidence was discovered against 
them is sufficient to rob their evidence of all 
value. (Abdul Qayoom, C.J. and Kichlu, J.) 
Ilmun v. State. 41 P.L.R. J. & K. 17. 

— - Evidence—Appreciation of—Truth mixed 

with falsehood—Duty of Magistrate. 

It is the duty of the trying Magistrate to sift 
the truth from falsehood and to find out what the 
real truth of the matter is and not to throw out 
the entire case merely on the ground that the 
matter has been exaggerated by the complainant 
and that truth has been mixed with falsehood. 
(Zia-ul-Hasan, J.) Ram Dayal v. Mata Din. 

166 I.C. 987 (1)=9 R.O. 352=1937 O.L.R. 82= 
1937 A. Cr.C. 57=38 Cr.L.J. 329=1937 O.W.N. 
281=A.I.R. 1937 Oudh 283. 

- Evidence—Appreciation — Uncross-examin¬ 
ed evidence—Presumption as to—Accused not 
represented. 

The fact that the accused did not cross-exa¬ 
mine the witnesses is really of no value in a case 
where he was unrepresented and was ignorant 
and could not be expected to know the legal pre¬ 
sumption that uncross-examined evidence is pro¬ 
bably reliable. (Zia-ul-Hasan and Madeley, JJ.) 
Emperors; Mulha. 170 I.C. 482=10 R.O. 14= 
1937 O.L.R. 432 (2)=1937 A. Cr.C. 111=38 Cr. 

L.J. 889=1937 O.W.N. 816. 

- —Evidence — Appreciation—Village feuds — 

Testimony of partisans — Value. 

In cases where the existence of party feuds is 
patent, though it would be wrong to reject the 
testimony of witnesses merely because they were 
related or were partisans, yet when the witnesses 
told lies on material points and their conduct was 
unnatural, the Court cannot act on such evidence. 
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(Young, C.J. and Monroe, J.) Jowand Singh v. 
Emperor. 39 Cr.L.J. 426=10 R.L. 564=174 I.C. 
431=A.I.R. 1938 Lah. 150. 

- Evidence — Approver’s testimony — Value — 

Reliability. 

The question as to whether or not the state¬ 
ment of an approver should be taken into conside¬ 
ration or should be totally rejected is one which 
will depend on the circumstances of each case. 
Beyond stating that the statement of an approver 
must be very thoroughly scrutinised and should 
not be accepted unless it is corroborated by other 
independent evidence in the case, no hard and 
fast rule can be enunciated which will govern all 
cases. ( Rachhpal Singh, J.) Bhoi.a Nath v. 
Emperor. I.L.R. (1939) All. 736=184 I.C. 191 
= 12 R.A. 189=40 Cr.L.J. 856=1939 A. Cr.C. 98 
=1939 A.L.J. 785=1939 A.W.R. (H C.) 464= 
A.I.R. 1939 All. 567. 

- Evidence—Charge against three Persons — 

Acquittal of two on ground of evidence being in¬ 
sufficient—If ground for acquittal of third also 
when sufficient evidence exists against him. 

If of three equally guilty people two are so 
fortunate as to escape owing to the evidence not 
sufficiently implicating them as a result of the 
strict application of the rules of evidence, it is 
neither right nor logically sound to acquit the 
other accused against whom there is sufficient 
evidence justifying a conviction. (Burn and 
Mockett.JJ.) Kami Reddi, In re. 52 L.W. 420 
(2)=1940 M.W.N. 1045. 

Evidence—Circumstantial evidence. 

~- Evidence—Circumstantial evidence —Suffi¬ 

ciency. 

Where circumstantial evidence is relied upon 
by the prosecution, that evidence must be of such 
a character that it is compatible only with the 
guilt of the accused and with no other theory. 
(Bennet and Verma, JJ.) Jit Singh v. Emperor. 
1938 A.W.R. (H.C.) 649=1938 A. Cr.C. 115. 

Evidence—Accused seen going azuay soon 


after the offence from the place of crime—Dying 
declaration—Sufficiency for conviction. 

When from the evidence of prosecution 
witnesses it was accused who was seen going 
away from underneath the ‘kabyin* with some¬ 
thing long in his hand, soon after the stabbing 
and when there was sufficient moonlight to enable 
them to recognize the features of the assailant, 
this, coupled with the dying declaration of the 
deceased, if no satisfactory rebutting evidence is 
produced, clearly establishes the fact that it was 
the accused who had attacked the deceased. 
(Mosely and Ba U, JJ.) U Zawana v. Emperor. 
161 I.C 113=37 CrL 1.418=8 R.R. 452=1936 
Cr.C- 88—A.I.R. 1936 Rang. 60. 

“ -Evidence—Circumstantial evidence—Posi- 
tion of corpse Nature of offence—Murder or 
suicide. See Criminal Trial—Offence. 18 
Pat.L.T, 683=A.I.R. 1937 Pat. 652. 

- —Evidence—Circumstantial evidence raising 

suspicion—Sufficiency for conviction. 

An accused can be convicted on purely circum¬ 
stantial evidence only in a case where the circum¬ 
stantial evidence is such that it can be explained 
only on the supposition that the accused is guilty. 
If there is another possible explanation, the 
accused must be acquitted. When the circum¬ 
stances raise only a considerable suspicion against 
the accused and no more, the accused cannot be 
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convicted but must be given the benefit of the 
doubt. (Norman. I.CS.) Ram Singh v Em¬ 
peror. 1936 A.M L.J, 85. 

— Evidence—Circumstantial evidence — Suffi¬ 
ciency for conviction — Test. 

The legal criterion applicable, where the case 
for the prosecution is based on circumstantial 
evidence, is whether the evidence led would 
satisfy the jury beyond reasonable doubt of the 
guilt of the accused. It is then for the jury, or 
for the Judge if there be no jury, to say whether, 
applying that criterion to the facts proved, the 
verdict should or should not be one of guilty. 
(Lord AlneSs.) Man-gal Singh v. Empf.ror. 64 
I.A. 134=18 Lah. 371=46 L.W. 33 = 1937 A L 
R. 401 = 1937 A. Cr C 89=1937 PWN 503= 
31 S.L.R. 300 = 168 I.C. 432=39 Bom.L R 960= 
1937 A.W.R. 1014=41 C.W.N. 805 = 1937 O W 
N. 540=39 P.LR. 426=38 Cr.L T. 573=9 R p‘ 
C. 284=3 B.R. 501 = 1937 M.W N. 633 (2) = 
1937 MCr.C. 381 = 1937 O.L.R. 297=A I R 
1937 P C. 179=(1937) 2 M.L.J. 684 (P.C.).' ' ‘ 

- Evidence — Circumstantial evidence — 

Charge of murder—Conviction based on such 
evidence—IVhen justified. 

Where the charge of murder is based purely 
on circumstantial evidence, that evidence must 
point conclusively to the guilt of the accused, and 
must practically exclude the possibility of murder 
having been committed by other persons. It 
must be such as to show that within all human 
probability the act must have been done by the 
accused. Circumstances of strong suspicion 
without more conclusive evidence are not suffi¬ 
cient to justify conviction, even though no expla¬ 
nation of them is forthcoming. (Zia-ul-Hasan. 
C.J . and Bennett. J.) Emperor v. Mendai 14' 

. Luck. 635=1939 A W.R (C C.) 102=1939 A. 
Cr.C. 133—1939 O.L R. 498=183 I C 307=1939 
C>A 65 4 =i2 R.O. 23=40 Cr.L J. 764 = 1939 0. 
W.N. 700. 

Offence—Nature of—Inference from cir- 


cumstances—Murder charge—Position of corpse 
—Inference from—Homicide and suicide—Dis¬ 
tinction—Test to find out—Dead body zvilh throat 
cut and with face downwards—Offence inferable 
There are certain methods by which homicidal 
and suicidal throat wounds are ordinarily distin¬ 
guished. If more than one severe wound is pre¬ 
sent, the case is usually one of murder ; a suicide 
may make more than one wound, but only one of 
them will be severe. Again self-inflicted wounds 
are usually less severe and deep, and inference can 
sometimes be drawn from the position in which 
the body is found. An intending suicide seldom 
cuts his throat while lying in bed ; he usually does 
so in the erect or sitting position, and on the 
supervention of unconsciousness he collapses to 
the floor and probably turns over his face A 
body stretched out in bed with a wound on the 
throat suggests murder during sleep, one on its 
back on the floor makes it possible to infer homi¬ 
cide in which more than one person has had a 
hand ; a body face downwards is almost certainly 
of a suicide. But the position of the body is not 
of course an absolute indication of the nature of 
the case, but should be considered along with 
other circumstances. (Rozvland and Varma JJ ) 
Emperor v. Sheo Chandra Prasad. 172 I C 171 

fit 1 ' 66=18 Pat L t; « 
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Evidence—Cross-examination. 

-- Evidence—Cross-examination — Magistrate 

restricting cross-examination—Conviction, if 
legal. 

Where the Magistrate did not allow more than 
such cross-examination as he thought to be 
necessary nor considered it necessary to have a 
record of the evidence in the language of the 
Court, his order of conviction is liable to be set 
aside. It is of the utmost importance that the 
procedure in the trial of a criminal case should 
inspire confidence in the parties. (Niamatullah , 
J.) Radhe Lal v. Emperor. 1936 A W.R. 295= 
1936 All Cr.C. 87=1936 A.L.J. 667. 

—- Evidence — Cross-examination—Order that 

each question must be repeated three times — Pro¬ 
priety. 

Though it is the duty of every Court to see 
that the questions are properly understood by the 
witnesses and the cross-examining lawyer does 
not take undue advantage of the foolishness or 
simplicity or the want of understanding of a 
witness in the witness-box, a general order that 
each question must be repeated three times irres¬ 
pective of the consideration whether the witness 
has understood the first question or not and irres¬ 
pective of the standard of intelligence of the wit¬ 
ness can hardly be justified. ( Mohamad Noor, 
/.) Lal Bahadur Raut v. Emperor. 175 I.C. 
110=4 B.R. 533=10 R P. 581=39 Cr.L.J. 527= 
A.I.R. 1938 Pat. 238. 

- Evidence — Cross-examination of witness — 

Undue interference by Court — Propriety. 

While it is the duty of every Court to keep the 
cross-examination of a witness within legitimate 
bounds it must be careful, in the discharge of 
that duty, not to exercise too effective a control 
so as to unduly curtail legitimate cross-examina¬ 
tion. Undue interference must be avoided by the 
presiding Judge as it has, more often than not, 
the result of robbing the cross-examination of its 
efficacy. ( Iqbal Ahmad , J.) Salih Ram v. Em¬ 
peror. 167 I.C. 515=9 R.A. 550=1936 A.Cr.C. 
207=1936 A.W.R. 967=38 Cr.L.J. 416=1937 
All.L.R. 201=A.I R. 1937 All. 171. 

-- Evidence—Right of cross-examination — 

Witness against accused withdraivn from witness- 
box and made accused — Conviction — Sustainabi¬ 
lity. 

Where the witness who gave evidence against 
the appellants was withdrawn from the witness- 
box and again made an accused, so that the appel¬ 
lants were thereby prevented from cross-examin- 
ing'him, 

Held, that the appellants here were deprived of 
a fundamental right given them by law and that 
the conviction could not on that ground alone be 
upheld. ( Derbyshire , C.JMukerji, Panckridge, 
M.C. Ghose and Bartley, JJ.) Harihar Sinha v. 
Emperor. I.L.R. (1937) 1 Cal. 711 = 163 I.C. 9 
=37 Cr.L.J 758=8 R.C 698=40 C.W.N. 876= 
63 C L J. 307=1936 Cr.C. 583=A.I.R. 1936 Cal. 
356 (F.B ). 

Evidence—Demeanour of accused. 

-- Evidence—Demeanour of accused — Rele¬ 
vancy. 

, The demeanour of an accused person is entirely 
irrelevant for deciding the question of the guilt 
or innocence of the accused. (King, J.) Public 
Prosecutor v. Sinnakkal. 1937 M.W.N. 876. 


DIGEST, 1936—1940 

CRIMINAL TRIAL. 

Evidence—Duty of Court. ' ) 

-- Evidence—Duty of Court to examine all 

witnesses produced by complainant—Dismissal 
of complainant after hearing only some of the 
witnesses Produced — Legality. 

A Magistrate is not justified in making up his 
mind before he hears all the evidence that the 
complainant desires to place before him. He 
ought to keep his judgment in suspense till the 
whole case is closed. If he dismisses the com¬ 
plaint or case after hearing only some of the 
witnesses produced by the complainant without 
giving the complainant opportunity to examine all 
the witnesses, his order of dismissal will be set 
aside. ( Pandrang Row, J.) Louis Ammal Fer¬ 
nando v. Susai Fernando. 1937 M.W.N. 836 

(D. 

- Evidence—Duty of Court—Comments byi. 

Oil. 

Judges sitting in appeal are inclined to attach 
great weight to the views of the trial Judge on 
the manner in which evidence has been given 
before them. It is therefore essential that a 
trial Judge should endeavour to be strictly accu¬ 
rate in making any comment on the evidence 
given before him. (Young, C.J. and Monroe, J.) 
Mehnga Alla Bakhsh v. Emperor. 175 I.C. 96- 
=39 Cr.L.J. 534=10 R.L. 675=A.I.R. 1938 
Lah. 288. 

- Evidence-Duty of Court—Prosecution and 

defence not calling and examining material wit¬ 
ness—Duty of Court to call and examine such 
witnesses. 

There is a duty cast upon the Court to arrive 
at the truth by all lawful means and one of such 
is the examination of witnesses of its own accord 
when for certain obvious reasons neither party is^ 
prepared to call witnesses who are known to be 
in a position to speak to important relevant facts; 
In such cases the Court should call and examine 
witnesses of its own accord, even though neither 
the prosecution nor the defence calls them. 
(Pandrang Row, J.) Donald Dixon v. Emperor; 
1938 M.W.N. 817=48 L.W. 363=178 I.C. 341= 

11 R.M. 443=40 Cr.L.J. 35=1938 M.Cr.C. 246 
=A.I.R. 1938 Mad. 900. 

- Evidence—Duty of Court in recording — 

Case turning on evidence of boy of tender age — 
Duty to record evidence in the form of questions 
and answers. 

In a case where the guilt or innocence of the 
accused depends almost wholly upon the evidence 
of a witness of tender age, e.g., a boy of six years, 
the trial Court would do well to take down that 
evidence in the form of questions and answers, so- 
as to enable the High Court, when the case comes 
on before it on a reference, to decide whether the 
opinion of the jury or the opinon of the trial 
Judge is to be preferred. (Khoja Mohammad 
Noor and Dhavle, JJ.) Empf.ror v. Haria Dhobi. 

18 Pat.L T. 857=1937 P.W.N. 868=10 R.P. 346 
= 172 I.C. 780 = 4 B.R. 165=39 Cr.L.J. 156=A.I. 

R. 1937 Pat. 662. 

- Evidence—Duty of Judge to scrutinise — 

Weight to be attached to evidence of witnesses — 
Considerations. . 

It is the duty of the Judge who holds the trial 
to scrutinize the prosecution evidence on its own 
merits in each case. In the administration 01 
criminal justice, want of interest in the prosecu¬ 
tion does not by itself stamp the evidence 01 a 
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witness with truth. The weight, which is to be 
■attached to the testimony of a witness depends, in 
a large measure upon various considerations 
some of which are that on the face of it his evi¬ 
dence should be in consonance with probabilities 
and consistent vvith other evidence, and should 
generally so fit in with material details of the case 
for the prosecution as to carry conviction of truth 
to a prudent mind. If these elements are wanting 
in the testimony of a witness, however indepen¬ 
dent he may appear to be, his evidence should not 
be relied on in the decision of criminal cases, 
where persuasion of guilt must amount to a 
moral certainty. ( Subhedar, A.J.C.) Mt. Par- 
vati v. Emperor. 163 I C 319 = 37 Cr.L J. 821 
=8 R.N. 30=1936 Cr.C. 553 = A.I.R. 1936 Nag. 
88 . 

~ Evidence—Dying declaration—Corrobora¬ 
tion—Practice. See Evidence Act, S. 32 (.1). 

1940 M.W.N. 163. 

Evidence—Evidence of children. 

-j- Evidence—Evidence of children — Convic¬ 

tion on—Propriety. 

The evidence of children unless immediately 
available and unless received before any possibi¬ 
lity of coaching is eliminated is notoriously 
dangerous and it is unsafe to convict on the evi¬ 
dence of a child. ( Courtney-Tcrrell , CJ. and 
Manohar, Lall, J.) Darpan Potdarin v. Empe¬ 
ror. 173 I.C. 833=4 B.R. 342=1938 P.W.N. 
206=10 R.P. 456=39 Cr.L J. 384=A.I.R. 1938 
Pat. 15 3. 

Evidence—Expert evidence. 

- Evidence—Expert evidence—Value of— 

Conviction—If can be based on. 

The opinion of an expert has a corroborative 
value only and is useful for ascertaining whether 
the direct evidence is true or not. It is absolu¬ 
tely unsafe to base a conviction on that opinion 
only, when there is no other evidence in the case; 
for it can never be said with certainty that the 
weapon with which the crime is said by the 
expert to have been committed, though found in | 
possession of the accused person, was in his 
possession when the offence was committed. 
(Almond, J.C. and Mir Ahmad, A.J.C.) Abbas 
Hayat Khan v. Emperor. 172 I C. 540=10 R. 
Pesh. 41 = 39 Cr.L.J. 234=A.I R. 1937 Pesh. 
■99. 

Evidence—First information report. 

———Evidence — First information report — 
Value—Conviction—If can be based on state¬ 
ments in such report. 

The first information report is not substantive 
evidence, and the accused cannot be convicted on 
statements made therein and not repeated at the 
trial. (Norman, I.C.S.) Latif Shah v Empe- 
-ROR. 1936 A.M.L.J. 132. * ‘ 

Evidence—Hostile witness. 

- Evidence—Hostile witness—Value of evi¬ 
dence of. 

The evidence of hostile witness is evidence in 
the same manner and to the same extent as that 
■of any other witness, whether called by prosecu¬ 
tion or defence. (Rowland, J.) Df.odhari 
Koeri v. Emperor 166 I C. 726=9 R.P. 342=38 
Cr.L.J. 271=3 B.R. 216=A.I.R. 1937 Pat. 34. 
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“7 Evidence—Hostile witness — Prosecution 
witness giving evidence contrary to other evi¬ 
dence If ground for treating him hostile and for 
cross-examining. See Evidence Act, S. 154. A. 
I.R. 1936 Mad 516. 

Evidence—Identification. 

Evidence — Identification — Appreciation — 
Principles. 

While any two or more men may well be in 
a position to recognise a particular group of 
rioters and those only, yet where witnesses who 
have no obvious connection with one another 
furnish long lists of identical people whom they 
say they recognised among the rioters, there is a 
possibility that this identification is the result of 

collaboration between them rather than of actual 
observation. The true principle to be adopted in 
such cases is not to discard their evidence 
altogether, but to regard it, nevertheless with a 
great deal of suspicion unless it is confirmed 
from other reliable sources. (Collistcr and 
B round, JJ.) Empfror v. Aftab Mahomed 
Khan. 188 I.C. 649=13 R.A. 55=1940 A Cr C 
24=1940 A.L J. 206—41 Cr.L.J. 647=1940 A.W. 
R. (H.C.) 85=A.I.R. 1940 All. 291. 

Evidence—Medical evidence. 

-Evidence — Medical evidence—Duty of pro¬ 
secution Murder trial—Medical witness present 
in Court—Prosecution dispensing with medical 
witness with consent of defence counsel—Lega¬ 
lity—Conviction — Sustainability. See Cr P 
Code, S. 509. 59 Mad. 349=70 M.L.J. 447. 

-—Evidence—Medical evidence—Opinion of 
medical man—Value of. 

The opinion of a medical man which is not 
based on any well-defined inexorable laws of 
nature cannot be taken as decisive especially 
where there is direct evidence opposed to it 
(Abdul Qayoom CJ and Kichlu, J.) Sita Ram 
v. State. 42 P.L.R. J. & K. 31. 


—Evidence—Medical evidence— Post mortem 
cer tifjcate—If evidence—Value and use of. 

A Criminal Court is not justified in treating 
the post mortem certificate as evidence and in 
extracting a sentence from it and relying on it as 
if it were positive evidence in the case. The t>ost 
mortem certificate is not evidence. It can be 
properly used by the person who granted the 
certificate, when giving evidence, to refresh his 
ory, and it can aEo be used as a record of 
what he observed at the time to corroborate, or 
perhaps to contradict, whatever he might say in 
the witness box. But it cannot by itself be sub¬ 
stantive evidence. It is dear that it would be 
unsafe to act upon an isolated sentence in a Post 
mortem certificate. (Burn and Mockett, JJ.) 
Kamaswamy v. Emperor. 181 I.C. 849=11 R 

m\w 7 ?t =40 Cr L -J- 596=1938 M.Cr.C. 8=1938 
M.W.N. 36=47 L.W.. 272=A.I.R. 1938 Mad 

Evidence—Reliability of. 

Evidence — Reliability, 


“A witness should not be partially believed and 
partially disbelieved is a dictum which cannot 
possibly be opheld. (Grille, /.) Raghunath- 
mal z;. Pathiam. I.L.R. (1938) Nag 157—172 
I.C. 177=10 R.N. 172=39 Cr L J 75-AI r 
1937 Nag. 394. 



3003 


QUINQUENNIAL DIGEST, 1936—1940 


3004 


CRIMINAL TRIAL. 

- Evidence — Reliability — Defence witness — 

Presumption of unreliability. 

A Court is rot entitled 10 decide beforehand 
that a witness cited by the defence is unworthy 
of credit. ( Mackney, J .) Nca Ta Te v. The 
King. 177 I.C. 946=11 R.R. 187=39 Cr.L.J. 
975 =A.I.R. 1938 Rang. 295. 

- Evidence—Reliability—Prosecution witness 

found unreliable—Evidence in favour of accused, 
if can be relied upon by accused. 

Though a prosecution witness may have been 
found by a Court to be an unreliable witness, 
nevertheless the accused is entitled to rely on the 
statement of such a witness and particularly so 
where the circumstances support the statement. 
(Rachhpal Singh and Ismail, JJ.) Mathura v. 
Emperor. 1938 A.W.R. (H.C.) 849=1939 A.Cr. 
C. 93. 


CRIMINAL TRIAL. 

Evidence—Value of# 

*-■ Evidence—Value of—Alibi evidence. 

It is of course easy to give evidence of alibi, 
but where the case for the prosecution depends 
entirely on the identification in somewhat doubt¬ 
ful circumstances of the accused, the evidence of 
alibi cannot be lightly brushed aside. ( Mackney , 
J.) Nga Ye Gyan v. Emperor. 170 I.C. 273=38 
Cr.L.J. 890=10 R.R. 76=A.I.R. 1937 Rang. 267 

- Evidence—Value of — Approver's statement. 

A conviction can be based on the statement of 
an approver if it is fully corroborated in material 
particulars by independent evidence. (Abdul 
Qayoom, C. J.) Ghani Da r v. State. 42 P.L. 
R. J. & K. 116. 

- Evidence—Value of — Approver's uncorro¬ 
borated evidence. 


Evidence—Right of accused to adduce. 
Evidence—Right of accused to adduce 


- — — v# 

Duty of Magistrate. 

Undoubtedly, a Magistrate is bound to allow 
an accused to defend himself, but. on the charge 
brought against him and to which he has to 
answer; but the Magistrate should not allow for 
instance, an accused person charged with theft 
to bring evidence to justify his theft. He can 
however bring evidence to explain his motive 
and his actions so that the Court can come to a 
true and just decision. ( Daiis , Lw, 
Radhe v Emperor. I.L R. (1940) Kar. 113— 
183 I.C. 460=40 Cr.L.J. 803=12 R.S. 55=A.I.R. 
1939 Sind 238. 

Evidence—Sufficiency of. 

■- Evidence—Sufficiency of. 

There is no provision in the Indian law requi¬ 
ring more than one witness to prove any fact, 
(Weston.) Mehta v. Emperor. 1937 A.M.E.J. 

134. 

.--—Evidence—Sufficiency of—Police agent— 

Evidence of—Sufficiency for conviction—Corro¬ 
boration—Necessity—Charge of gambling. See 
Bombay Prevention of Gambling Act, S. 5. 39 

Bom.L.R. 613. 

__ Evidence— Sufficiency of—Statements by 

accused to police—Use of against co-accused. 

Accused persons are to be convicted upon the 
evidence produced by the prosecution and not by 
the statements made by co-accused in the trial. 
A person's position as a witness or accused is, so 
far as the admissibility of evidence is concerned, 
determined by, not what was done by the police 
in the investigation, but by his position at the 
trial. A statement made by the accused can be' 
used against his co-accused only if it is a confes¬ 
sion within the meaning of S. 30, Evidence Act. 
Statements made by the accused to police are 
subject to great restrictions under the Evidence 
Act. These restrictions are not to be evaded by 
the subterfuge of making the accused persons as 
first witnesses and taking statements from them 
as such. This is a procedure most strongly to be 
deprecated. (Davis, J C . and Shk- 

wakram Issardas v. Emperor. 182 I.C. 464—IZ 
R.S. 8=40 Cr.L.J. 661=A.I.R. 1939 Sind 130. 

Evidence—Suspicion. 

-Evidence—Suspicion, if can take the place 

of proof. See Criminal trial —Proof of guilt. 
40 P.L.R. J. & K. 1. 


A conviction cannot be based on the evidence of 
an approver when it has not been satisfactorily 
corroborated by independent evidence and it is 
also contradicted by the medical evidence. (Abdul 
Qayoon, C.J. and Kichlu, J.) Kapura v. State. 
42 P.L.R. J. & K. 101. 


Evidence—Value of — Cartridges. 


Provided enough points of similarity and dis¬ 
similarity in two fired cartridges are taken, the 
chances of two different bolts making identically 
the same marks are so remote as to be to all 
intents and purposes non-existent. (Hamilton, /. 
C. and Mir Ahmad, A. J. C .) Awal Khan v . 
Emperor. 164 I.C. 145=9 R. Pesh. 11=37 Cr.L. 
J. 889=1936 Cr.C. 744=A.I R. 1936 Pesh. 152. 

- Evidence—Value of—Conduct of accused. 

The fact that an efccused person remains silent 
when denounced in the presence of witnesses by 
another person as the latter’s assailant is admis¬ 
sible in evidence. But the degree of weight to be 
attached to his silence in such circumstances 
depends upon the nature of the case. Many 
factors must be taken into account in assessing it 
and no hard and fast rule can be laid down. It is 
not permissible to arrive at an adverse verdict on 
the strength of the opinions formed as to the 
conduct of an accused person; or to allow the 
silence of an accused person to supplement a case 
for the prosecution which at the conclusion of 
the evidence heard on both sides is too weak to 
justify conviction. If, however, the silence of 
the accused is to be regarded as an important 
point for the prosecution, it is necessary by rea¬ 
son of S. 342, Cr. P. Code, for the trial Court to 
put to the accused as part of the case for the 
Crown the fact that he remained silent, and to 
invite his explanation as to why he did so. 
(Roberts, C.J., Leach and Dunkley, JJ.) Emperor 
v. U. Damapala. 14 Rang. 666=168 I.C. 193=9 
R.R. 340=38 Cr.L.J. 524=A.I.R. 1937 Rang. 83 

). 

Evidence—Value of—Evidence of witness, 
ted with falsehood. 

Per Young,. C. J. —Where the falsehood is 
merely an embroidery to a story, that would not 
be enough to discredit the whole of the witness's 
evidence. But if the falsehood is on a major 
point in the case, or if one of the essential 
circumstances of the story told is clearly un¬ 
founded, this is enough to discredit the witness 
altogether. (Young, C.J. and Skemp, J.) Nandia. 
v. Emperor. 42 P.L.R. 570. 



3°°5 CIVIL, CRIMING 

CRIMINAL TRIAL 

--— Evidence—Value of — Eye-witnesses first 

telling their stories 40 days after occurrence. 

The oral evidence of eye-witnesses who first 
told their stories about 40 days after the occur¬ 
rence is not fully worthy of credit, and if further 
the circumstantial evidence is not such that it is 
inconsistent with the innocence of the accused, 
the accused must be acquitted. ( M.C. Ghose and 
N. A. Khundkar, JJ.) Emperor v. Mata Khan 
66C.LJ.500. 

- Evidence—Value of—Evidence as regards 

some accused accepted and rejected as regards 
others-—If justified. 

A witness whose evidence has to be rejected so 
far as certain accused are concerned cannot safe¬ 
ly be accepted or acted in the case of other 
accused. The procedure of rejecting the evidence 
of certain witnesses so far as certain accused are 
concerned and accepting it so far as others are 
concerned cannot be upheld. ( Pandrang Row, J.) 
Shanbagapfrumal Naickfr v. Emperor. 186 I.C. 
601=12 R.M 669=41 Cr L J. 342=1939 MW 
N. 1251=A I.R. 1940 Mad. 279. 

--— Evidence-Value of—Evidence disbelieved 

against co-accused. 

If in a joint trial of two accused persons of the I 
same offence the evidence of a witness is not 
believed by the Court as against one of the 
accused who is acquitted, it should not be believ¬ 
ed against the other in the absence of convincing 
reasons. ( Abdul Qayoom, C. J .) Abdulla v. 
State. 42 P.L.R. J. & K. 75. 

- Evidence—Value of—Evidence not acted on 
against one of the accused. 

From the mere fact that one of the accused is 
acquitted as some doubt is raised by the absence 
of his name in the first information report, it 
does not follow that the prosecution evidence 
should be rejected in toto, and the others also 
should be acquitted. ( Dalip Singh and Currie 
JJ.) Harnam Dass v. Emperor. 38 P.L.R. 265. 

■ Evidence—Value of—First information re¬ 
port. 

The first information report made to the police 

neeci not contain fulj details of the occurrence. 

Its object is simply to acquaint the police of the 

commission of an offence. It is not a substantive 

piece of evidence. (Abdul Qayoom, C. J. and 

r/'Z vL Ali Mohammad v. State. 42 P.L.R. 
J* & K. 123, 

Evidence Value of — First information 


report. 

.The first.information report is not a substantive 
piece of evidence. It is never per se the statement 
of the case for the prosecution and the absence 
of any accused’s name in that report is not by 
itself a sufficient proof of his innocence. (Abdul 

l&zr-s-A"#. sah,b Dmv - 

Evidence Value of—First information re¬ 
port—Delay tn making report—Effect of. 

Delay in making a report to the police is only a 
suspicious circumstance which puts the Court on 
its guard and cannot by itself be held to be a 
reason for rejecting evidence which is otherwise 
fully entitled to credit. (Blacker, J.) Radha 
Kishen v. Emperor. 179 I.C. 880=11 R.L. 642 
=40 Cr.L.J. 261=A.I.R. 1938 Lah. 714. 

“ _ Evidence—Value of —Minor discrepancies. 

Existence of minor discrepancies does not at 
all make any difference and shows on the contrary 
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that the witnesses are not tutored. (Nawal 
A isJiore, C J. and Ranjtlma /, /.) Chothu v 
Sarkar. 1939 M L R. 76 (Cri ). 

- —Evidence—Value of—Perjured witness. 

It is impossible entirely to act up to the prin¬ 
ciple that the evidence of a perjured witness is of 
no value whatever. Courts in such cace must u'e 
thdr judgment in sifting the truth from false¬ 
hood. (Nawal Kishore. C. J. and Raniitmal J ) 
Sarkar v. Hameera. 1939 M L R. 78 (Cri.). 

Evidence — Value of — Prosecution -witnesses 
not mentioned m first information report and not 
independent. 

The fact that none of the prosecution witnes¬ 
ses was mentioned in the first information report 
and most of them are not independent had made 
some statements which are contrary to what was 
stated before the committing Magistrate or the 
police, is not always sufficient to totally discard 
their evidence, though they are sufficient to raise 
a suspicion against their truthfulness and to lead 
the trying judge to scrutinize the evidence with 
caution. If oral evidence of witnesses is corro¬ 
borated by medical or other reliable evidence 
there is no reason why it should not he believed 
though the witnesses were not named in the first 
information report or are not totally independent. 

(Zia-ul-Hasan, J.) Dildar Khan v. Empf.ror 173 
LC. 339= i 939 O.A. 154=1938 A.Cr C 11 = 1938 
O L.R. 108=1938 O.W.N. 184=10 R.O. 220 = 39 
Cr.L.J. 330=A.I.R. 1938 Oudh 88. 

“: Evidence—Value of—Statement of formal 

witness for prosecution assisting defence. 

. Statement of a formal witness for the prosecu¬ 
tion, which goes to assist the defence, does not 
£ a v e that weight which it would have had if he 
had been a witness for the prosecution as to the 
material facts of the case. ( Blacker, J.) Radha 
Kishen v Emperor, 179 I.C. 880=11 R L 642= 
40 Cr.L.J. 261=A.I.R. 1938 Lah. 714. 

~- Evidence—Value of —Test—Number of 

wi tn esses a 

Mere numbers cannot he taken into account for 
determining the value of the evidence. (Mulla, 

656= P 1938 U A.Cr.C M 122 OR ' 1938 A ' W ' R - < HC > 


. Ey id f n f e —V Q l ll ? of—Testimony of witness 
not subjected to cross-examination. 

The testimony of a witness is not legal evi- 
dence unless it is subjected to cross-examination. 
Where oo opportunny has been given to the 
counsel for the accused to test the veracity of the 
principal prosecution. Witness or where owing 
to the refractory attitude of the witness the Court 
is constrained to terminate all of a sudden and 
prematurely the cross-examination of the witness, 
the evidence of such a witness is not legal testi- 
mony and cannot be the basis of judicial pro¬ 
nouncement. (Nanavutty, J.) Ram Kumar v. Em- 

fHS*' fe Uck - 553=1 65 I.C 486=37 Cr.L.J. 
1144=9 R.O 22°=!936 O.W.N. 1094=1936 O. 
L.R. 655=A.I.R. 1937 Oudh 168. 

~ . Evidence—Value of—Testimony of witnes¬ 

ses Produced by co-accused. 

f J}j s im ? OSS . i J b,e to say that there >s anything in 
the law of evidence or procedure which renders 

icrnl °li Wltn ®sses produced by one 

accused inadmissible against a co-accused, but at 

Um u t! ?S rc are obvious reasons for 

receiving such evidence with great caution, and 
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indeed for regarding it with great suspicion, 
when the witnesses have little or nothing to say 
which benefits the person who calls them and 
appear to be introduced merely with the object of 
strengthening the case against the co-accused. 
{Broomfield and Divatia , JJ.) Emperor v. 
Shapurji Sorabji. 60 Bom. 148=162 I.C. 399 
=8 R.B. 415=37 Cr.L J. 688=38 Bom.L.R. 106 
=1936 Cr.C. 338=A.I.R. 1936 Bom. 154. 

- Evidence—Value of—Witness being com - 

plainant's relation. 

The fact that the witness is a relation of the 
complainant is insufficient for discrediting his 
testimony unless it is further shown that he is a 
partisan of the complainant or inimical to the 
accused. ( Nawal Kishore, C.J. and Ranjitmal , /.) 
Sarkar v. Hameera. 1939 M.L.R. 78 (Cri.). 

- Evidence — Value of — Witnesses inter¬ 
related. 

It cannot be laid down as a general rule that if 
the principal prosecution witnesses are inter¬ 
related, their statements should not be believed 
in toto and that the benefit of the doubt should be 
given to those accused at least who bore no 
injuries on their persons and whose participation 
in the assault has not consequently been establish¬ 
ed beyond doubt. Each case is to be decided on 
its own merits and in the light of the circumstan¬ 
ces disclosed. ( Din Mohammad and Ram Lall, 
JJ.) Sohna v. Emperor. 186 I.C. 603=12 R.L. 
420 = 41 Cr.L.J 343=41 P.L.R. 802=A.I.R. 
1940 Lah. 53. 

__ Evidence—Value of—Witness proved to be 

n „t rU c — Maxim, falsus in uno, falsus in omnibus. 

It is true that the maxim, falsus in uno, falsus 
in omnibus is not the law to be administered 
by Courts in British India, which are guided by ' 
codified rules of evidence. According to the 
Indian Evidence Act, Courts have to apply the 

standard of a prudent man which does not, how¬ 
ever, totally disregard the salutary principle 
underlying the maxim. Where the statement of 
a witness has been clearly proved to be untrue, 
there is no manner of doubt that the witness is 
prima facie unreliable ; and if his evidence is not 
re-inforced by something else, it is highly unsafe 
to accept it as the basis of conviction Where, 
however, the Court considers one part of the 
evidence of a witness to be not free from doubt, it 
may well refuse to act upon it without destroying 
the value of the rest of it, as all that the Court 
implies in not acting upon one part of the evidence 
is that it is not safe to accept it. ( Niamatullah 
and Collister. JJ.) Ashiq Ali v. Emperor. 165 
I C 193=9 R.A. 244=37 Cr.L J. 1104=1936 A. 
L T 855=1936 A.Cr.C. 138=1936 A.W.R. 633= 
1936 Cr.C. 943=1936 All.L.R, 874=A.I.R. 1936 
-All. 747. 

Evidence—Witness. 

_ Evidence — Witness—Complaint of forgery 

—Right to examine witnesses not named in com - 

^ Where a complainant alleges forgery in respect 
of a document by antedating it, he is not obliged 
to confine himself to the evidence of the witnesses 
named in the petition of complaint. 

Hanuman Sahay v. Emperor. 165 I.C. ■ y 

R.P. 183=1936 Cr.C. 897=38 Cr.L.J 72 — 3 B. 
JR. 54=A.I.R. 1936 Pat. 531. 
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- Evidence—Witness—Duty of prosecution 

and of Court to call—Omission to call witnesses — 
Effect of and inference to be drawn from — Consi¬ 
derations—Duty of Judge to tell jury. 
i When the prosecution have produced sufficient 
evidence and the best evidence, it is not always 
incumbent on them to produce all possible evi¬ 
dence on less important facts. It cannot be laid 
down as a general proposition of law that the 
prosecution is or is not obliged to examine per¬ 
sons as prosecution witnesses as to whom the 
prosecution have reason to believe that they will 
not help the prosecution case, or that the Court is 
not bound to examine any person as a Court 
witness unless the witness appears to be essential 
to the just decision of the case. The effect of, 
and the inference to be drawn or not to be drawn 
from, the absence of relevant witnesses from 
the witness-box are matters to be considered with 
reference to the circumstances of each particular 
case and the facts which the witnesses, if called, 
would have been required to prove. The jury 
should be asked by the Judge to consider the same 
in thejlight of those circumstances and those facts. 
The Judge should give assistance to the jury in 
deciding whether to draw any inference from the 
failure of the prosecution to call certain witnesses. 

(Noor and Rowland, JJ.) Yusuf Mia v. Emperor. 
178 I.C. 934=11 R.P. 312=5 B.R. 185=20 Pat. 
L.T. 51=40 Cr.L.J. 147=1938 P.W.N. 727=A.I. 
R. 1938 Pat 579. 

■Evidence—Witness—Murder of mother■ 


Passers-by attracted by cries of child—Witnesses 
may speak not only of nature of cries but also of 
zohat child said. 

The evidence of the child is not admissible as 
evidence of the truth of what she said but as ex¬ 
plaining the conduct of the other witnesses; even 
what she said is admissible in evidence. Thus in 
a trial for murder of mother of a child whose 
cries attracted the passers-by, the witnesses can 
speak not only of the nature of the child's cries, 
but even as to what the child said so far as it ex¬ 
plains their conduct. {Davis, J.C. and Haveli- 
wala,J.) Raban Lai.u v. Emperor. 32 S.L.R. 
709=175 I.C. 324=10 R.S. 296=39 Cr.L.J. 618 
=A.I.R. 1938 Sind 97. 

■Evidence—Witness giving evidence hostile 


to party calling him — Procedure—Prosecution 
declaring witness as hostile — Propriety—Duty of 
Court. 

It is not right for a Public Prosecutor to 
declare a prosecution witness as hostile. The 
only way in dealing with witnesses who go back 
on their statements or testify in a way which is 
frankly against the interest of the party calling 
them lies with the Judge of the Court. It is the 
duty of the Public Prosecutor or of counsel re¬ 
presenting the Crown to formally ask the leave of 
the Court to cross-examine the offending witness 
both with regard to the evidence he has already 
given which is complained about and also, if 
necessary, to put questions to him to dis¬ 
credit his testimony generally. {Cunliffe and 
Henderson, JJ .) Samarali v. Emperor. 166 1- 
C. 323=9 R.C. 494=38 Cr.L.J. 176=1936 Cr.C. 
932=A.I.R. 1936 Cal. 675. 

-Evidence—Witnesses examined in commit¬ 
tal Court—Duty of Public Prosecutor. See CR. 
P. Code, S. 286 (2). A.I.R. 1938 Rang. 442. .. 
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Evidence—Miscellaneous, 

-- —Evidence — Anxiety of accused to avoid 

police enquiry—Whether an indication of guilt. 

The anxieiy of the accused to avoid a police 
enquiry is not necessarily an indication of guilt as 
a police enquir> is always regarded as a harass¬ 
ment. ( Mahomed Noor and Rowland , JJ.) 
Emperor v. Azhar Mian. 161 I.C. 939 (2)=8 
R.P. 498=37 Cr.L.J. 559=1936 Cr.C. 645=1936 
P.W.N. 524=A.I.R. 1936 Pat. 425. 

- Evidence—Charge of murder—Case depen¬ 
ding on statement of accused—Evidence of pro¬ 
secution as to part of statement disbelieved — 
Conviction on rest of the statement—If justified. 

Where in a trial for murder, the case against 
the accused depends entirely on the statement 
made by the accused and the discoveries made in 
pursuance of that statement, if theCourt disbelie¬ 
ves the prosecution case in respect of a part of 
the statement, it is not safe to base a conviction 
for murder on the rest of the statement. ( Hor - 
will, J ) Venkataswami v. Emperor. 48 L.W. 
332 = 1938 M.W.N 866=177 I.C. 909=11 R.M. 
394=39 Cr.L J. 977. 

- Evidence—Finding of fact in one case 

unsafe for another. 

A. finding of fact in one case cannot be a safe 
guide as to a finding of fact in another case. 
(Vivian Dose, J.) Bapu Kao v. Emperor. I.L R. 
(1937) Nag. 38=1936 Cr.C. 715=A.I.R. 1936 
Nag. Io 0 . 

- Evidence—Index with notes of things said 

to have happened at various points in the case — 
If can be put to the jury. 

Notes contained in an index embodying state¬ 
ments regarding things sa*d to have happened at 
the various points in the case are not properly 
to be put before the jury; when the index con¬ 
tains objrctiona le material, the better course 
would be to have a fresh index prepared with the 
objectionable material eliminated. ( Varma and 
Rowland, JJ.) Emperor v. Mayadhar Pothal. 
18 Pat. 450 = 181 I C. 1001=5 B R 706=11 R.P 
653=40 CrL J 625=1939 P W.N. 300=20 Pat. 
L.T. 420=A I.R. 1939 Pat. 577. 

- Evidence—Interested evidence. 

Interested evidence is not necessarily false. 


(Davis, J.C. and Loho, J.) Jado Rahim v. Empe¬ 
ror. I L R. (1939) Kar. 75 = 178 I C. 520 = 11 
R.S 93=40 Cr L.J. 93=A.I.R. 1938 Sind 202. 
- Evidence—Opinion of police — Relevancy. 

Where the police noticed that there was same¬ 
ness in the modus oPerandi in certain house 
breakings, and came to the conclusion that it 
must have been the work of a gang. 

Held, per Gruer , J. —That the op nion as to the 
exi>trnce of gang was relevant. ( Grille, J.C., 
Niyoai and Pollock. AJ.Cs.) Amdumiyan Gul- 
jar v. Emperor. I.L.R. (1937 1 Nag 315=166 I.C 
582 and 587=9 R N. 126 and 132=38 Cr.L.J 
237 and 25l = A I R. 1937 Nag. 17 (F.B ). 

- Evidence—Proof — Dsbelieved statement 

of accused—If can be treated as proof of a fact 
for the prosecution. 

No Ucl material to the prosecution can be 
proved solely, by a statement of the accused 
which the Court does not believe ( D. R. 
Norman.) Chand Mal v. Emperor. 1939 A.M. 
L:J. 94. 

-- First information report — Admissibility. 

Q.. D .—189 
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The first information report, unless the man 
who made it dies, is not admissible evidence of 
any fact which is contained in it: it merely pro¬ 
ves that this was the original story which set the 
police in motion. ( Baguley and Mosely, JJ.) 
The King v. Maung Po Ihi. 176 I C 683=11 
R.R. 72=39 Cr L.J. 771=A.I E. 1938 Rang. 282. 

-- Eirst information report—Nature of pre¬ 
sumption. 

The presumption with reference to the first 
information report is that it represents the actual 
information given to the police and taken down 
by them. The defence should not be denied the 
right to use this document because of the failure 
of the prosecuiion to formally prove it. If the 
prosecution suggests that it is garbled, it should 
give evidence to that effect. ( Gruer and Niyoqi, 
JJ.) Sheuprashad v. Emperor. I.L.R (1938) 
Nag. 442=1938 N L.J. 250=177 I.C. 605 < 2 ,= 
11 R.N. 148=39 Cr.L.J. 917=A.I.R. 1938 Nag. 
394. * 

—First information report—Sufficiency to 
base conviction — Charge under Ss. 201 and 302, 

I.P . Code—Incriminatory report by accused—Use 
and evidentiary value of as basis of conviction. 

In a trial for offences under S. 302 or S. 20l, a 
first information report by an accused person, 
which deeply incriminates him in the crime, 
although intended to exculpate, and which is in 
the nature of a confessional statement made to 
the police, is inadmissible in evidence at the trial 
either to convict him of murder or of the lesser 
offence undt-r S. 201. Although accused persons 
can, in certain cases, be tried for murder and 
convicted of causing evidence to disappear, there 
is evidence, usually other than the mere state¬ 
ments of the accused, to show that they have 
caused evidence to disappear. Though in a trial 
for an offence under S. 201, the first information 
report can be made the basis of a conviction in 
such a case the accused is not tried for murder 
and his first information is not a confession. 
{Davis, J.C. and IPeston J.) Shewakram Issar- 
das z/. Emperor. 182 I C. 464=12 R.S. 8=40 
Cr.L J. 661 = A I.R. 1939 Sind 130. 

Fine—Pajment of— Reversal cf sentence— 


Return of the amount to a person other than the 
accused—Legality. See Insolvency. (1937) 1 
M.L.J. 130. 

Handwriting. 

Handwriting —- Disputed handwriting or 
signature Court deciding case on its own com- 
Pariion Propriety—Miscarriage of justice. 

There is considerable danger of a miscarriage 
of justice when a Criminal Court relies on its 
own comparison of a disputed signature with 
another signature for the purpose of determin¬ 
ing its authenticity. It is usually desirable to 
obtain the opinion of an expert on the poinr, or 
better still, the evidence of persons who can 
speak to the signature having been written in 
their presence. Where the Court in its order of 
conviction merely states that it is sati-fied on a 
comparison of signature that the accused is 
guilty, but does not refer lo the entire evidence 
in the case, it is impossible for a Court of revision 
to decide on the facts stated whether any offence 
has been commitied, and the conviction is conse¬ 
quently liable to be set aside in revision. ( Agar - 
wala, J .) Ram Subhag Singh v. Emperor. 166 
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I C. 136=9 R.P. 260=38 Cr.L.J. 136=3 B.R. 
134=17 Pat.L.T. 896=1936 P.W.N. 827=A.I. 
R. 1937 Pat. 146. 

Identification. 

*- Identification—If be held before Magis¬ 

trate. 

It is not necessary for identification tests to be 
held in the presence of Magistrates. ( Davis , CJ. 
and Weston, J.) Mor Mahomed v. Emperor. I. 
L.R. (1940) Kar. 487=A.I.R. 1940 Sind 168. 

- Identification — Proper procedure—Every 

witness to have independent opportunity of pick¬ 
ing out offender. 

It is desirable that, when an identification 
parade is held, each person who might reasonably 
be expected to identify an offender should be 
kept apart from the other prosecution witnesses 
and not remain present whilst an identification by 
any other person is proceeding. When one wit¬ 
ness has picked out some or all of the supposed 
offenders, the next witness should be brought 
upon the scene and invited to pick out the person 
or persons whom he can identify, without any 
opportunity of communicating with the first 
witness who has already done so. This proce¬ 
dure should be followed till every witness has 
had an independent opportunity of picking out of 
the identification parade the supposed criminal or 
criminals. ( Roberts , C.I.) Nga Po Thit v. 
Emperor. 172 I.C. 865=10 R.R. 282=39 Cr.L. 
J. 193=A I.R. 1937 Rang. 504. 

- Identification—Value of—Identification by 

voice. 

It is never safe to rely on the identification of 
a person by his voice. One is always liable to 
make a mistake. (Ba U, J.) Nga Aung Khin 
v. Emperor. 172 I.C. 56=10 R.R. 207=39 Cr. 
L.J. 34=A.I.R. 1937 Rang. 407. 

- Identification—Value of—Important fac¬ 
tors. 

The value of identification depends on two 
most important factors, namely, that the persons 
who identify an accused have had no opportunity 
of seeing him after the commission of the crime 
in connection with which the suspect is put up 
for identification and secondly that no mistakes 
have been made by these witnesses or the mis¬ 
takes made by them are negligible. ( Allsop and 
Ganga Nath, JI .) Emperor z/. Chhadammi Lal. 
162 I.C. 948=37 Cr.L.J. 730=8 R A. 916=1936 
A.W.R, 185=1936 All. Cr.C. 97=1936 Cr.C 497 
(2)=1936 All.L.R. 520=A.I.R. 1936 All. 373. 

Identification parade. 

- Identification parade—Mixing of suspects 

with undertrials—Proportion of 1 to 5 —If satis¬ 
factory. 

The value of identification depends on the 
factors which minimize the possibility of chance 
as much as possible. In cases in which there is 
only one or two suspects to be put up for identifi¬ 
cation, the proportion of 1 to 5 cannot be regar¬ 
ded as satisfactory. There should be at least 10 
undertrials for each suspect in such cases 
because every effort should be made to minimize 
the possibility of a chance which in the first, 
instance can be done by mixing as many persons 
as possible with the suspect who is put up for 
identification. (Allsop and Ganga Nath, JI.) 
Emperor v. Chhadammi Lal. 162 I C. 948=37 
Cr.L.J. 730=8 R.A. 916=1936 AIl.Cr.C, 97= 
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1936 A W R 185=1936 Cr.C. 947T2)=1936 All. 
,L.R. 520=A.J.R 1936 All. 373. 

• j Identification parades —Relevancy . and 
value. 1 

The question whether a witness has or has not 
identified a man during the investigation is not 
one which is in itself relevant at the trial. Such 
parades should- be held as a check upon the 
veracity of people who are believed to know 
something about the matter. The actual evidence 
regarding identification is that which is given by 
the witnesses in Court. It will not be strength¬ 
ened by proof of the facts that witnesses alleged 
recognition of an accused at a parade held during 
the investigation, though,, on the other hand, its 
value will be destroyed if it is shown that they 
have ever failed to identify the accused prior to 
the trial. (Middleton, J.C.) Mahomed Hussain 
v. Emperor. 164 I.C. 578=37 Cr L J 981=9 R. 

Pesh. 17=1936 Cr.C. 749=A.I.R. 1936 Pesh. 
166. 

Identification parade—Use of Policemen — 
Permissibility. 

There is no objection to the use of policemen 
for identification parade if proper precautions 
are adopted. ( Monroe and Rangi Lal, JJ.) 
Indar Pal v. Emperor. 162 I.C. 969=37 Cr.L.J. 
732=8 R.L. 978=38 P.L.R. 1128=1936 Cr.C. 
389=A.I.R. 1936 Lah. 409. 

Inherent powers of Court. 

- Inherent powers of Court—Power to split 

up case at the time of charge owing to mis¬ 
joinder—Order of de novo trial—Propriety. 

Criminal Courts have an inherent power to 
make such orders as may be necessary for the 
ends of justice. This inherent power is not 
capriciously or arbitrarily exercised; it is exer¬ 
cised ex debito justitiae to do that real and sub¬ 
stantial justice for the administration of which 
alone Courts exist; but the Court, in the exercise 
of such inherent power, must be careful to see 
that its decision is based on sound general 
principles and is not in conflict with them or with 
the intentions of the Legislature as indicated in 
statutory provisions. Certain persons were charg¬ 
ed with conspiracy to commit criminal breach 
of trust and cheating. After the prosecution evi¬ 
dence was ovef^the Magistrate found at the stage 
of framing of the charges that all the accused 
could not be tried together and the case should 
be split up in order to avoid misjoinder. The 
Magistrate thereupon formed two groups of the 
accused persons and ordered a de novo trial of 
one of them. 

Held, that the Magistrate had acted rightly in 
the exercise of his inherent power in ordering a 
de novo trial of one of the groups. (Guha and 
Lethbridge, JJ.) Akhil Bandhu Ray v. Em¬ 
peror. I.L.R. (1938) 1 Cal. 588=175 I C. 409= 

10 R.C. 790=39 Cr.L.J. 596=A.I.R. 1938 Cal. 
258, 

—--Inherent powers—Charge of cheating or 

misappropriation—Order on bank of accused to 
stop payment or operation of account by accused 
—Jurisdiction of Court to pass. See Cr. P • Code,. 
Ss. 516 and 517. 40 C.W.N. 96. 

Judgment. 

-Judgment—Discussion of evidence. S ee 

Cr. P. Code, Ss. 367 and 424. A.I.R. 1937 Nag* 
394.. ■ V; 1 ". m.- t . . 
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- Judgment—Duty of appellate Court — 

Consideration of defence evidence — Necessity. 

It is the duty of an appellate Court to consider 
the defence evidence for what it may be worth, 
with as much care and attention as the prosecu¬ 
tion evidence. Unless this is done, the judgment 
is vitiated and is no judgment in law. ( Rad ha- 
krishna Srivastava, J ) Hulasi v. Chhotf.y Lai.. 
1939 O.A. 820=1939 O.W.N. 1105=1939 
A.W.R. (C C.) 319. 

- Judgment—If part of trial. 

Quaere. —Whether the judgment is part of the 
trial or not. (Davis, J.C. and Mehta , A.J.C.) 
Jalal v. Emperor. 30 S.L.R. 456=167 I.C. 75= 
9 R.S. 162=38 Cr.L.J. 350=A.I.R. 1937 Sind 22. 
. Judgment—Magistrate using strong lan¬ 
guage as regards witnesses — Propriety. 

While it is always open to a Magistrate to dis¬ 
believe witnesses and not to rely on their evidence, 
the use of strong language, such as characterising 
the witnesses as unblushing liars, particularly in 
a judgment, is neither appropriate nor called for. 
(Chari, J.) Akkachamma v. Babu Reddy. 
14 Mys.L.J. 449. 

- Judgment—Remarks against person not 

before Court and without affording opportunity 
for explanation—Expunging of. 

Remarks made in a judgment against a person 
who was not before the Court and remarks made 
against a person without affording him any 
opportunity to offer his explanation should be 
expunged. (Lakshmana Rao, J.) Lakshmana 
Rao v. Emperor. 186 I C. 472=12 R.M. 657= 
41 Cr.L.J. 317=1939 M.W.N. 1131=50 L.W. 
782=A.I.R. 1940 Mad. 134. 

Jurisdiction. 

— -Jurisdiction —Absence of —Failure to 

object —If validates order without jurisdiction. 
See Cr. P. Code, S. 145 (1). 71 M L.J. 305. 

- Jurisdiction—Appeal from conviction on 

prosecution sanction by Sub-Collector — Jurisdic¬ 
tion of Sub Collector as Joint Magistrate to hear 
and decide appeal. 

Where the accused is charged on the initiative 
and with the sanction of a Sub-Collector under 
S. 26 ( e) of the Madras Forest Act and convicted 
by a Magistrate, it is not competent to that Sub- 
Collector in his capacity as Joint Magistrate to 
hear and decide an appeal from such conviction 
except with the permission of the Court to which 
an appeal lies from his Court. (Lakshmana Rao, 
J.) PoNNUSWAMY PlLLAI V. EMPEROR. 1940 
M.W.N. 805 (1)=52 L.W. 345 (2). 

; Jurisdiction—Bench of magistrates—Order 
directing president to constitute Bench in parti¬ 
cular manner—Jurisdiction of Sub-Divisional 
Magistrate. 

There is no authority either in the Criminal 
Procedure Code or in the Criminal Rules of 
Practice justifying the Sub-Divisional Magistrate 
to pass an order directing the president of a 
Bench Court to constitute a Bench for the trial 
of a case in a particular way. (Mnckett and 

JJ-) Nagoji v. Veeramma. 1937 
M.W.N. 182. 

-Jurisdiction—Calendar case triable by 

First Class Magistrate on the file of Sub- 
Divisional Magistrate—Transfer by latter to 
Second Class Magistrate with direction to treat 
them as preliminary register cases—Propriety. 
See Cr. P. Code, S. 192. (1938) 1 M.L.J. 403. 
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-Jurisdiction—Charge under S. 188, I. P. 

Code—Disobedience of order under S. 144, Cr. 
P. Code—Magistrate passing order under S.144, 
Cr. P. Code—Jurisdiction to trv charge. See Cr 
P. Code, S. 195. 1939 M.W.N. 340. 


- —Jurisdiction—Duty of Court—Magistrate 

having dual capacity as Assistant Agent and as 
Sub-Divisional Magistrate—Duty to indicate 

capacity in which he acts in disposing of case _ 

Omission to indicate—Effect—Subsequent special 
report explaining — Propriety. 

When a Magistrate exercises authority both as 
Sub-Divisional Magistrate in the plains and as 
Assistant Agent in the Agency tract, he must take 
care to bear in mind when tr>ing cases the parti¬ 
cular capacity in which he is acting and to indi¬ 
cate the same in his proceedings. Any laxity in 
this respect is not to be encouraged ; nor can the 
Magistrate be permitted to rectify the omission 
later on by making a special report after the case 
has been disposed of by him. In an appeal to the 
Sessions Judge from a conviction by the Sub- 
Divisional Magistrate an objection to the main¬ 
tainability of the appeal was raised on the ground 
that the conviction was by the Assistant Agent 
and thereof the appeal lay only to the Govern¬ 
ment Agent, and that the Sessions Judge had no 
jurisdiction. The Sessions Judge called for a 
report from the Sub-Divisional Magistrate to 
ascertain in what capacity he tried the ca<e The 
latter reported that he tried the case, as Assistant 
Agent and not as the Sub-Divisional Magistrate 
and that owing to a mistake he had described 
himself as Sub-Divisional Magistrate. The 
Sessions Judge, holding that he had no option 
but to accept the report, held that the case was 
tried by him as Assistant Agent, and returned 
the appeal for presentation to the proper Court. 
The proceedings, however, showed that the case 
was dealt with and disposed of by the Magistrate 
as Sub-Divisional Magistrate, and there was 
nothing on the record to show that the case was 
at any time at all dealt with in his capacity as 
Assistant Agent. 

Held, that the calling for the special report 
was unnecessary and undesirable, that the report 
made by a Magistrate after pronouncing j udg- 
ment could not be used to contradict or vary what 
was contained in the judgment itself, that the 
Sessions Judge instead of deciding the question 
ot jurisdiction himself as he had the right and 
duty to do, was wrong in allowing it to be decid¬ 
ed for him by the very Magistrate from whose 
judgment the appeal was preferred, that he was 
wrong also in holding himself bound to accept 
the report without question even when the record 
spoke otherwise, and that consequently there 
having been no attempt by the Sessions Judge to 
apply his own mind by the question of jurisdic¬ 
tion, his order declining jurisdiction was wrong 
and unsustainable, as he had jurisdiction to hear 
the appeal. 

Held, further, that the order should therefore 
be set aside in revision. (Pandrang Row J ) 

r ** 165 I C 919=9 R.M. 312=1936 
M.W.N. 1244=38 Cr.L.J. 81=44 L.W 689= 
1936 M.Cr.C. 297=A.I.R. 1937 Mad. 17=(1937) 

J. 759. 
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Per Henderson, J. —The only persons capable 
of weighing the respective advantages or dis¬ 
advantages of tiial before different types of 
tribunals are the accused persons themselves and 
it is their opinion which is entitled to serious 
consideration. ( Cunliffe and Henderson , JJ.) 
Netai Chandra Jana v. Emperor. I.L R. 
(1937) 1 Cal. 169=165 I.C. 162=37 Cr L J. 1902 
=9 R.C. 351=64 CX.J. 421=40 C.W.N. 959= 
1936 Cr.C. 785=AI.R. 1935 Cal. 529. 

— Jurisdiction—Magistrate taking dying depo¬ 
sition—Jurisdiciion to record evidence in com¬ 
mittal Court. 

It is wrong that a Magistrate who takes the 
dying deposition should record the evide n 
the commital Court, because if he records 
evidence in such a case the accused is precluded 
from questioning the Magistrate as to what 
happened when the dying deposition was taken. 
( Roberts, C.J. and Leach, J.) Ng\ Chit Sot/. 
Emperor. 172 I C- 197=10 R.R. 233=39 Cr.L.J. 
117=A.I.R. 1937 Rang. 467. 

-Jurisdiction—Prosecution requiring sanc¬ 
tion—Grant of sanc'ion in respect of one offence 
—Facts disclosing another offence—Power of 
Court to convict for offence disclosed—Fresh 
sanction—If necessary. See Sugarcane Act, S. 7 
—Bihar and Orissa Rules, R. 20. 17 Pat.L.T. 
806 . 

- Jurisdiction—Statement of accused dis¬ 
closing offence not triable by Magistrate—If ousts 
jurisdiction of Magistrate. 

A statement by an accused person that the 
offence committed bv him is a more serious one 
than one triable by the Magistrate does not 
deprive the Magistrate of jurisdiction to try the 
ca^e unless the prosecution accept the truth of 
the statement or the Magistrate is of opinion 
that it is true. (H orwill, /.> Appu Gounoan v 
Emperor. 175 I.C 895=1933 M.W.N. 592=48 

L. W. 145 (1) = 11 R.M. 18=39 Cr.L.J. 659=1938 

M. Cr.C. 204=A.I.R. 1938 Mad. 784= 1 1938) 2 
M.L.J. 43. 

-Jurisdiction—Trial for offences one of 

which requires sanction of Local Government for 
prosecution — Sanction not obtained—Effrct— 
Whole proceedings—If illegal See Cr. P. Code, 
S. 197. 39 Bom.L.R. 70 = A.I.R. 1937 Bom. 160 

Jury trial. 

Jury trial—Charge to jury—Duty of Judge 
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—Case depending upon circumstantial evidence. 

In a case dependent upon circumstantial 
evidence, it is the duty of the Judge to point out 
clearly to the jury, that in the case of circums¬ 
tantial evidence, a conviction is only right and 
proper, if, from the proved circumstances, the 
inference of guilt only can reasonably be drawn, 
and if, from the proved circumstances two infer¬ 
ences can reasonably be drawn, the inference of 
innocence as well as guilr, the jury is bound to 
draw the inference of innocence. The fact that 
the jury can draw from the circumstances of the 
case an inference of guilt is not sufficient. The 
inference of guilr must be the only reasonable in¬ 
ference to be drawn from the circumstances. 
(Davis, J.C. and Lobo. /.) Shewaram v. Emperor. 
I.L.R. M940) Kar. 249 = 184 I.C. 474 = 12 R.S. 
107=41 Cr.L.J. 28=A.I.R. 1939 Sind 209. 

•- Jury trial—Charge to iury—Duty of Judge 

to explain functions of Judge and jury . 


CRIMINAL TRIAL. r , A <, r 

' * * s necessar y for a Sessions Judge in his 
charge to the jury to explain to them the func¬ 
tions of the Judge and jury, as, oiherwise the 
jury who are laymen may overstep the bounds of 
their function. ( Abdul Ghani and Singa r avelu 
Mudahar, JJ.) Setty, In re. 17 Mys.LJ. 238. 

-- —Juiy trial—Charge to jury—Statements 

made by Judge in—If forms part of judicial 
record—Presumption of correctness. 

Statements made by the Judge in his charge to 
the jury during the course of a criminal trial, 
form part of the judicial record and as such 
must be taken as correct, by a tribunal of inquiry 
making an enquiry as to certain undesirable com¬ 
munal remarks alleged to have been made by a 
counsel during the course of the trial. (Davis, J . 
C.and Mehta, A.J.C.) Mahomed Aplam, /« r<. 

162 I.C. 919=37 Cr L.J. 783=8 R.S. 177=1936 

Cr.C. 437=A.I.R. 1936 Sind 49. 

- Jury trial — Jury—Refusal to convict on un¬ 
corroborated testimony of approver—If perverse. 

Where the jury refuse to convict an accused on 
a mere uncorroborated testimony of an approver 
they cannot be said to be acting perversely. 
Where it is alleged by the approver that the 
accused told him that he had sold the stolen pro¬ 
perty to A, but A when put in the witness box 
claimed it as absolutely his own and the articles 
are not extraordinary, the opinion of the jury 
that they aie not satisfied that the articles in 
question are proved to have been stolen in the 
course of dacoity, cannot be said to be unreasona¬ 
ble. (Cunliffe and H end erson, J J.) Emperor v. 
Goftho Saroar. 165 I.C. 433=9 R.C. 400=37 
Cr.LJ. 1149=1936 Cr.C. 670=A.I.R. 1936 Cal. 
407. 

-Jury trial — Misdirection — Accused not 

asked to account for possession of stolen articles 
—Omission to explain—Charge to jury that if 
they did not believe statement of the accused, 
presumption under S. 114 (a) of Evidence Act 
can be drawn—Propriety. See Evidence Act, 

S. 114, 111. (a). 40 C.W.N. 1090. 

- Jury trial — Misdirection — Committal on 

charge of rioting with common object to take 
possession of land—Trial Judge adding common 
object of assaulting—Direction on both — Pro¬ 
priety. 

In a trial for rioting, it is one thing to say that 
common object of the accused was to get posses¬ 
sion of disputed land and it is quite another to 
say that common object was to beat apparently 
for the mere pleasure of beating. It is wrong to 
include those two contradictory cases at the same 
trial even more so in one charge So where a 
Judge tell the jury that in the event of prosecu¬ 
tion failing to establish the case of getiing posses¬ 
sion of disputed land, with which they come into 
Court or in the event of jury being unable to 
come to a decision on the real point of issue 
between parties, they are to consider the possi¬ 
bility as to the existence of another common 
object, such procedure is wrong and Judge ought 
to strike it out of the charge. (Cunliffe and 
Henderson, JJ.) Alkasulla v. Emperor. 165 
I.C. 666 = 9 R.C* 444=40 C W N 1109=38 Cr.L. 

J 68 = 1936 Cr.C. 654=A I.R 1936 Cal 429. 

-Jury trial—Procedure — Charge under 

S 366, Indian Penal Code—Age of girl—Dufy of 
Judge to specifically quesiion jury as to its 
conclusion—Practice in England—Desirability of 
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following. See Penal Code, S. 366. A.I.R. 1936 
Cal. 675. 

—-—Liability—Test of—Motive — Relevancy— 
Doing of lawful act but with dishonest motive— 
Offence. See Penal Code, S. 383. 1940 P.W.N. 
194. 

Misjoinder. 

- Misjoinder—Cases clubbed together impro¬ 
perly—Trial—If vitiated—Prejudice to accused. 

Where there are several cases against several 
accused persons, they must generally be kept 
•distinct, evidence let in in each ca«e separately 
and conclusions drawn on the evidence let in in 
each particular case. But before the conviction 
can be set aside it must be shown that the accus¬ 
ed suffered prejudiced by the cases being clubbed 
together. Although in most cases of improper 
clubbing together of cases the accused would be 
held to have suffered prejudice by being called 
upon to meet several cases at the same time, in a 
simple case in which the accused could be tried 
together in one trial and in which the defence has 
not been rendered more difficult by the procedure 
adopted in the trial, the trial cannot be held to be 
vitiated. ( Horzvill, J.) Syeo Mustafa Sahib v. 
Emperor 43 L W. 350=1938 M.W N. 865 = 177 
I C. 737=11 R M 373=39 Cr.L.J 935 = 1938 M 
Cr.C. 155=A.I.R. 1938 Mad. 910=(1938) 2 M 
L.J. 382. 

Motive. 

7- Motive-Charge under S. 302—Confession 

by accused-Absence of motive—If evidence of 
falsity of confession. 

The absence of motive on the part of the accus¬ 
ed charged under S. 302 is not a sufficient reason 
for coming to the conclusion that the witnesses 
in the case are telling lies when they have no 
reason to do so, or that the confession by the 
accused is false. (Dhavle and Aqanvala JJ) 
Mt. Sukni Chamain v. Emperor. i62 I C *25= 
37 Cr.L.J 543=8 R.P. 506=1936 P W N 189— 
1936 Cr C. 285=A.I.R. 1936 Pat 245. 

—-—- Motive—Duty of prosecution. 

It is not necessary for the prosecution to prove 
the motive of the crime, where the commission of 
the crime by the accused has been proved. 
(Mosety and BaU. JJ) U Zawana *. Emperor. 

C 113=37 Cr L.L 418=8 R.R. 452=1936 
Cr.C. 88—A.I R. 1936 Rang. 60. 

Motive—Proof of—Evidence entirely cir- 


cumstantxal—Trial Judge alleging certain motives , 
bU 'i'u 0t 9lvln 9 definite finding-presumption. 

The prosecution depended entirely on circums¬ 
tantial ev.dence in a case for murder of a girl of 
nine years. The motives suggested for murder 

were theft of pdty ornaments as well as feeling 

ot hatred and enmity towards the mother of the 
deceased But the trial Judge failed to record 
an i d l e j ln, L te “ n ding on the question of motive. 

Held, that his failure could be explained only 
on the ground that he had failed to discover 
from the evidence on record any motive whatso- 

fu Cr i >n u th ,® p t rt of . the accus ed to have committed 
this diabolical murder. (Subhedar, A.J.C.) Mt 

Parwati v Emperor. 163 I C. 319=8 RN 307 

= 37 9o L J ‘ 821=1938 Cr.C. 553=A I.R. 1936 

Nag. 88. 

- Motive- Relevancy of. 

Absence of motive, or the existence of an inade¬ 
quate motive is a matter of comparative unim¬ 
portance, where there exists absolutely cogent 
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%. * at a crime has, in fact, been committed 

by a certain person. ( Nanavu/ty and Smith JJ ) 
Mata l>m v. Empek -r 167 I.C. 579=9 RO 
3 £ Cr L J 424 =1937 O L R 122=1937 O. 
WN. 291=1937 A.Cr C. 61=A.I.R. 1937 Oudh 

Z3o. 

” Motive-Relevancy—Duty of prosecution 

to prove motive. 

It is not necessary for the prosecution to prove 
the monve for a crime, although proof of the 
motive may often be an enlightening circumst¬ 
ance. (Mockett and Horzvill, JJ.) puni ic Pro¬ 
secutors. Basavayya. 1937 M W.N. 993. 

Plea of guilty. 

—■—Plea of guilty—What is—Admission of 
guilt tn proceedings under S. 110, Cr. P. Code—Jf 
plea of guilty. 

A plea of guilty in a Criminal Court can only 
be made in response to a charge made by the 
Court and an informal admission as to guilt does 
not amount to a formal plea of guilty and such 
an admission has not the same binding pfTect as a 

plea of guilty. It has not the same effect in fact 
and it has not the *ame effect in law. An admis¬ 
sion of guilt in proceedings under S. 110 Cr. P. 
Code, or in proceedings of a more informal 
character does not amount to a formal 
plea of guilty. ( Cunliffe and Henderson, JJ.) 
Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Jiban Kumar De. 163 I.C. 

228 (1 >t 1 7 Cr L J 818=8 R.C. 727=1936 Cr.C. 
529=A.I.R. 1936 Cal. 292. 

Practice. 

— Practice — Adjournment—Sufficient cause — 

Absence of Counsel—If valid ground. 

In a Sessions case a number of witnesses had 
been summoned. A Counsel for one of the 
accused was absent for some reason or the other. 
Application was filed asking for adjournment on 
that ground, 

Held, that the absence of Counsel for one of 
the accused was not sufficient cause for granting 
adjournment. (Iqbal Ahmad, J.) Salag Ram v. 
Emperor. 167 I C. 515 = 9 R.A. 550=38 Cr L T 
416 (2)=1936 A.W.R. 967=1937 A L.R 201 = 

A.I.R 1937 All. 171. 

Practice Appointment of Counsel—Judge 


appointing Counsel in murder case against wishes 
of accused—Objection raised by accused at 
earliest opportunity—Legality of trial. 

The Judge has no power to appoint a Counsel to 
conduct the defence in a murder case against the 
wishes of the accused. Where the accused de¬ 
clined to accept the services of the Counsel 
appinted by the Judge and raised his objection to 
him at the earliest opportunity and the result 
was a trial in which the accused was not free to 
cross-examine the witnesses or to plead for him- 
j i % wl, ?l e tr ' a l is illegal. (Coldstream and 
Rashid, JJ.) Murid Hussain v. Emperor. 
39 P L.R. 311. 

TT -Practice—Copy of explanation to superior 
Magistrate—Supply of—Propriety. 

The practice of giving to the public copies of 
private reports by Magistrates to superior Magis¬ 
trates is most objectionable and should be pur an 

aw?* A£p^ies.) Nathu Lal v. Emperor. 1940 
A.M.L J. 24. 

T. . Practice Predecessor's orders—Going be¬ 
hind—Competency. 
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A Magistrate is not Competent in law on the 
«ame facts to go behind the orders of his prede¬ 
cessor. (Radha Krishna, J.) Kepar Nath v. 
Satish Chandra. 15 Luck. 140=41 Cr.L.J. 99 
= 1940 A.Cr C. 1=12 R O. 143=184 I.C. 754= 
1939 O.LR. 653=1939 A.W.R. (C.C.) 252= 
1939 O.W.N. 966=A.I.R. 1940 Oudh 75. 

Presumption of innocence. 

- Presumption of innocence—Doctrine of. 

To deal with a case upon the ground that when 
the complainant brings his case he must be 
assumed to have a real grievance is not the 
manner in which criminal trials are conducted in 
this country. The presumption is just the other 
way. The accused must be presumed to be inno¬ 
cent unless the prosecution have satisfactorily 
and without any reasonable doubt shown that 
the guilt is brought home to the accused. ( Mano- 
har Lall, J.) Basdeo Koiri v. Emperor. 4 B.R. 
204=1938 P.W.N. 113=172 I.C. 944=39 Cr.L. 
J. 254=18 Pat.LT. 915=10 R.P. 369=A.I.R. 
1938 Pat. 12. 

- Presumption of innocence—Circumstances 

leading to inference of guilty only — Conviction. 

In a criminal prosecution, the accused being 
entitled to the presumption of innocence, the 
presumption will be that if the facts will bear an 
explanation compatible with his innocence, that 
view should be adopted unless it is proved to be 
false, hut if the circumstances are such that only 
one inference can follow in the mind of any 
reasonable man in such a case, there can be a 
conviction. ( Rowland , /.) Abdus Salam v. 
Emperor. 160 I.C. 12=37 Cr.L.J. 219=8 R.P. 
326=1936 Cr.C. 142=A.I.R. 1936 Pat. 108. 

- Previous conviction—Use of — Procedure. 

If in a criminal trial the fact of previous convic¬ 
tion is to be used against any accused person, the 
accused should be definitely questioned on that 
point and the fact should also be mentioned in 
the charge sheet. ( Abdul Qayoom, C.J.) Subhan 
Doom v. State. 42 P.L.R. J. and K. 265. 

Procedure. 

- —Procedure — Appeal — Disposal without 

hearing appellant's pleader at early hour — Dismis¬ 
sal on the merits — Appellant's pleader ignorant of 
early hour of hearing and appearing to argue 
appeal at 10 a.m. — Application for re-hearing on 
hearing of disposal — Refusal—Propriety. 

A criminal appeal was posted for hearing to a 
particular day. The pleader for the appellant 
appeared before the Court at 10 a.m. to argue the 
appeal, but was told that the appeal had been dis¬ 
posed of and dismissed on the merits at 7-30 a m. 
His request for a rehearing was refused, though 
he pleaded that he was not aware of the fact 
that the time of hearing was 7-30 a.m. His 
absence at 7-30 a.m. did not appeal to have been 
wilful. 

Held, that the order of dismissal should be set 
aside and the appeal should be directed to be 
heard by another Judge, as the Judge had dis¬ 
posed of the appeal on the merits without hearing 
the pleader for the appellant. ( Pandrang Row, 
/.) Venkatakrishnayya v. Emperor. 1937 M. 
W.N. 91. 

-Procedure — Appeal from conviction— 

Powers of High Court to reduce sentence though 
conviction right—Summary dismissal of appeal— I 
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Propriety-Proper course—Reduction of sentence 
under revision and dismissal of appeal after¬ 
wards See Cr. P. Code, Ss. 421 and 439.' 39 
Bom.L.R. 74=A.I R. 1937 Bom. 148. 

- Procedure—Case disclosing offences tri¬ 
able by Second Class Magistrate—Conversion into 
preliminary register case on ground of its being 
j counter to preliminary register case — Legality. 

Where in a case the offences disclosed are 
triable by a Second Class Magistrate who can 
adequately deal with them, the mere fact that the 
case is counter to a preliminary register case 
which has to be committed to the Sessions isnof 
a sufficient reason for treating the former case 
also as a preliminary register case. An order of 
the Magistrate converting into a preliminary 
register case cannot be sustained. ( Lakshmana 
Rao.J.) Oonna Mudali v. Emperor. 1940 M. 
W.N. 530=52 L.W. 65=(1940) 2 M.L.J. 215. 

—-— Procedure—Charge against police-officer — 
Trial by Magistrate below the rank of First Class 
Magistrate — Propriety. 

A criminal case in which a police officer of the 
rank of a Sub-Inspector of Police is an accused 
should be tried by a Magistrate not below the 
rank of a First Class Magistrate. (Newsam, J.) 
Narayanaswami Reddiar v. Natarata Pillai. 
1937 M.W.N. 983. 

-Procedure—Charge of conspiracy against 

several persons—All of them not parties to 
alleged agreement of conspiracy—Joint trial on 
general charge of conspiracy and other substan¬ 
tive offences—Propriety of. See Penal Code, 

S. 120-A. A.I.R. 1936 Cal. 753. 

- Procedure—Charge—Dropping of—Rule — 

Accused committed on several charges—Sessions 
Judge framing new charge and trying only under 
that charge—Absence of any order or trial in res¬ 
pect of other charges — Legality. 

It is better to have too many charges than too 
few, and once a charge has been framed, it should 
not be dropped until the conclusion of the trial 
unless on the face of it, it is wholly inappro¬ 
priate or the trial is open to attack on the ground 
of misjoinder or multifariousness of charges. 
Where an accused is committed for trial to the 
Sessions Court on a number of charges, it is open 
to the Sessions Judge to cancel some of them or 
to frame a new charge or to stay the trial of some 
charges or allow them to be withdrawn on con¬ 
viction being had on the main charge.. But he 
ought not to leave some of the charges in the air 
without either cancelling them or trying the 
accused under them or recording some order in 
respect of the same. ( Noor and Rowland. JJ .) 
Emperor v. Sadasibo Majhi. 18 Pat. 82=1938 
P.W.N 754=19 Pat.L.T. 801=178 I.C. 130=5 
B.R. 53=39 Cr.L.J. 997=A.I.R. 1939 Pat. 35. 

- Procedure — Charge under S. 498, Penal 

Code—Summons instead of warrants—Duty of 
Magistrate. 

In a case under S. 498, Penal Code, where the 
accused are women, ordinarily the Magistrate 
should in the first instance issue summons instead 
of warrants upon all the women. The Magistrate 
should also consider whether he should not dis¬ 
pense with the attendance of the women accused. 
{Davis, J.C.) Badruddin Gul Hassan Khan v. 
Balocho Bakar. I.L.R. (1940) Kar. 110=186 I. 

C. 391=12 R.S. 206=41 Cr.L.J. 310=A.I.K. 
1939 Sind 342. 
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— . Procedure—Complaint—Disposal—Duty of 

magistrate to exercise independent judgment— 
Dismissal of complaint by mere issue of summary 
under class C—Legality. See Cr.P. Code, Ss. 200- 
203. I.L.R. (1939) Kar. 277. 

- Procedure—Complicate questions as to con¬ 
flicting right of landlord and tenant as regards 
ferae naturce— Jurisdiction of Criminal Court. 

A Criminal Court is not an appropriate tribunal 
to decide difficult and complicated questions rela¬ 
ting to rights of property, e.g., as between land¬ 
lord and tenant as regards ferae naturae. 
( Harries , C.J. and Varma, J.) Advocate-General, 
Orissa v. Bhikhari Charan. 187 I C. 825=6 
B.R. 550=12 R.P. 655=41 Cr L. J. 509=1940 P. 
W.N. 306=A.I.R. 1940 Pat. 588. 

-Procedure-Dismissal of complaint on 

police report by Sub-divisional Magistrate—Order 
for further inquiry by Sessions Judge—Sub-divi¬ 
sional Magistrate directing 1st Class Magistrate 
to inquire and report—Jurisdiction of latter to 
summon accused and try case—Order of dis¬ 
charge by latter—Legality. See Cr. P. Code, S. 
436. 19 Pat L.T. 336. 

"Procedure—Different charges on same 
facts—Trial with same persons as jury and as 
assessors—-Desirability—Acquittal by jury and 
assessors in all—Acceptance of verdict by judge 
—Conviction in disregard of opinion of assessors 

- Propriety. See Cr. P. Code, S. 269 (c). 40 C. 
W.N. 1374. 

-Procedure—Joint trial of several offences— 

Rule as to— Corpus delicti— Relevancy. See Cr. 
P. Code, S- 235. 1939 P.W.N. 300. 

- Procedure—Mixed trial—Trial of one 

offence with jury and another with assessors at 
one and same trial—Undesirability of. 

The cumbrous decree of a mixed trial, one 
with the help of jurors and the other with asses¬ 
sors, at one and the same trial, is apt to lead to 
unsatisfactory and illogical results, and should 
not be resorted to unnecessarily. ( Grille and 
Gruer, JJ.) Sakhawat v. Emperor. I. L. R. 
(1937) Nag 277=167 I.C. 61=9 R.N. 163=38 
Cr.L.J. 330=19 N.L.J. 320=A.I.R. 1937 Nag. 
50. 

- Procedure — Order-sheet—Substitution by 

copy—Authentication of copy—Necessity for — 
Original marked as exhibit and uncertified coPy 
substituted — Propriety. 

When the original order-sheet in a case is mark¬ 
ed as an exhibit at the trial the ordinary procedure 
is that at the conclusion of the trial or proceedings 
the original order-sheet is kept in its proper place 
and a copy is retained on the record of the case. 
But when that is done, the copy must be authenti¬ 
cated as a true copy. The copy placed on the 
record must be certified to be a true copy and on 
the margin of it, it ought to be noted that the 
original has been marked as exhibit number so 
and so. ( Rowland . 7.) Kaghuni Prasad M*ahto 
v. Emperor. 160 I.C. 604=8 R.P. 370=37 Cr.L. 
J. 318=17 Pat.L.T. 81=1936 Cr.C. 273=A.I.R. 
1936 Pat. 249. 

- Procedure—Plea of absence of jurisdiction 

upheld—Transf er by District Magistrate to another 
Magistrate having jurisdiction — Legality. 

Petitioner who was charged with an offence 
before the Sub-Divisional Magistrate of J objec¬ 
ted to the jurisdiction of that Magistrate. The 
Magistrate upheld the plea and submitted the re- 
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cords to the District Magistrate who transferred 
the case to the Sub-Divisional Magistrate of C. 
who had jurisdiction. 

Held, this was illegal and not permissible, and 
therefore the order of transfer must be set aside 
and the case re-transferred to the file of the Sub- 
Divisional Magistrate of J for proper disposal. 
(Lakshmana Rao, 7.) Subbanna, In re. 1939 M. 
W.N. 517=49 L W. 643=(1939) 1 M.L.J.899. 

- Procedure—Preliminary objection—Duty of 

Court to decide before proceeding further. 

An objection which goes to the very root of a 
case should not be reserved till the entire evidence 
is recorded. The magistrate must deal with such 
an objection before proceeding further with the 
case after taking such evidence as may be neces¬ 
sary for deciding that objection. (Lakshmana 
Rao, J.) Parandhamayya v. Nagabhushanam. 
183 I.C. 268=40 Cr.L.J. 798=12 R.M. 251 (1) = 
1939 M W.N. 888 (1)=1939 M.Cr.C. 201=49 L. 
W. 545=A.I.R. 1939 Mad. 579. 

- Procedure—Proceedings under S. 110, Cr. 

P. Code, drawn up against party—Latter moving 
both Sessions Judge and District Magistrate — 
Adverse order by former—Party awaiting result 
of application to latter—Subsequent revision to 
High Court—If barred. 

Where a person against whom proceedings 
under S. 110, Cr. P. Code, are drawn up moves the 
District Magistrate as well as the Sessions Judge, 
the fact that he does not come up to the High 
Court at once after an adverse order of the Ses¬ 
sions Judge but awaits the result of his applica¬ 
tion to the District Magistrate would not be a bar 
to his seeking the aid of the High Court subse¬ 
quently. ( Manohar Lall, J.) Narendranath 
Jha, In the matter of. 1938 P.W.N. 588=19 
Pat.L.T. 542=176 I.C. 849=4 B.R 767 = 39 Cr. 
L J. 811 = 11 R.P. 116 = A.I.R. 1938 Pat. 533. 

—-- Procedure—Restoration of proceedings dis¬ 

missed for default—Powers. 

There is no provision in the Cr. P. Code which 
would in terms justify the revival of a case dis¬ 
missed for default. ( Bennet , 7.) Raquma v. 
Ghirai. 12 R.O. 142=184 I.C. 751 = 1939 O. 

L. R. 651 = 1939 O.W.N. 974=1939 A.W.R. (C. 
C.) 277 = 1940 A Cr.C. 4 = 41 Cr.L.J. 96 (2)=A. 
I.R. 1940 Oudh 22. 

- Procedure—Trial—When commences—Plea 

of autrefois acquit— Time of raising. 

Per Cotnish, 7.—The trial in a criminal case 
commences with the arraignment of the accused, 
that is to say, when the charge is read over to the 
accused and he is called on to plead to it. There 
is no rule of practice defining the proper time for 
raising a plea of autrefois acquit in India. The 
artificial English rule against pleading double is 
certainly not to be applied. ( Cornish , Mockett and 
Lakshmana Rao, JJ.) Rex v. John McIver. 162 
I.C. 592 (2) = 8 R.M. 1000=37 Cr.L.J. 637=1936 
Cr.C. 433=43 L.W. 548=1936 M.Cr.C. 157 = 1936 

M. W.N. 281 = A.I.R. 1936 Mad. 353=70 M.L J, 
635 (F.B.). 

Proof of guilt. 

- Proof of guilt—Accused involved by evi¬ 
dence in state of considerable suspicion—Duty of 
accused to explain. 

Although it is true that the proof of a case against 
the prisoner must depend for its support not upon 
the absence or want of any explanation on the 
part of the prisoner himself but from the positive 
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alternative evidence of his guilt that is given by 
the Crown, it is not an unreasonable thing and it 
daily occurs in investigations both civil and crimi¬ 
nal that if there is a certain appearance made 
against a party if he is involved by the evidence in 
a state of considerable suspicion he is called upon 
for his own sake and his own safety to state and 
to bring forward the circumstances whatever they 
may be which might reconcile such suspicious cir¬ 
cumstances with perfect innocence. ( Lort Wil¬ 
liams md Nasim Ali,JJ.) Benoyendra Chandra 
Pandey v. Emperor. 63 Cal. 929=64 C L.J. 154 
= 161 I.C. 74=8 R.C. 472=37 Cr.L.J. 394=40 C. 
W.N. 432=1936 Cr.C. 145 = A.I R. 1936 Cal. 73 

- Proof of guilt—Rejection of defence 

evidence. 

It is a cardinal basis of our criminal law tha t 
the true guide to the proving of guilt or innocence 
is whether the story of the prosecution is believed 
or not. The rejection of the detence evidence 
would in no way help in determining whether the 
prosecution story was true or not. ( Cunliff and 
Henderson, JJ.) Sarat Ch andra Chakravarty v. 
Emperor. 170 I C. 519=38 Cr L J 931 = 10 R.C. 
151 = 65 C.L.J. 83=A.I.R. 1937 Cal. 463. 

- Proof of guilt—Strong suspicion — Suffici¬ 
ency. 

The conviction of an accused person cannot be 
maintained unless and until the offence is, without 
the least doubt brought home to him. Though 
there may be circumstances which create 
suspicions against the accused, suspicions however 
strong certainly cannot take the place of legal 
proof. (Kichlu and Jankx Nath Wazir, JJ.) Abdul 

Aziz v. State. 40 P.L.R. J. & K. 1.* __ 

Prosecution. 

-Prosecution—Competency — Dispossession 

from land under bona fide claim of right—Remedy 
of dispossessed party—Suit or prosecution. See 
Penal Code, S. 441. 1936 Cr.C. 183=A.I.R. 1936 

Rang 116. 

- Prosecution — Expediency—Witness resiling 

in Sessions Court from statement made in com¬ 
mitting Magistrate's Court—Notice to show cause 
against prosecution while proceedings are pending 
— Propriety. 

However exasperating the resiling of a witness 
from true statement made in the committing 
Magistrate’s Court may be, the Court should not 
issue notice against him to show cai^e why he 
should not be prosecuted for perjury, while the 
proceedings are pending. The witness cannot 
then be considered a free witness; he is giving 
evidence under fear and duress, and it may not 
only influence and invalidate his testimony, but 
it may affect the testimony of witnesses who come 
later. S. 288, Cr. Pro. Code, enables a Magistrate 
to bring on record as substantive evidence the 
evidence of witness who falsely resiles in the 
Court of Session from his former statement and 
.the question of the witness’s prosecution should 
be considered afterwards. {Davis, J.C. and Lobo, 
A.J.C.) Samero v. Emperor. 164 I.C. 1036= 

37 Cr.L.J. 1045=9 R.S. 63=1936 Cr.C. 856= 
A.I.R. 1936 Sind 140. 

- Prosecution — If can be based on contract 

not enforceable in Civil Court. 

It cannot be said that a criminal prosecution 
must fail, if it is based upon a contract which j 
could not be enforced in a Civil Court. {Zia-ul- 
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Hasan and Bennett, JJ.) Emperor v. Raghu- 
nath. 1940 A.W.R. (C.C.) 381=1940 A.Cr.C. 
119=1940 O.L.R. 561=1940 O.A. 759=1940 O. 
W.N. 819. 

-- Prosecution—Intention of the officer mak¬ 
ing a complaint under S. 195, Cr. P. Code—That a 
certain person should not be prosecuted — Convic¬ 
tion of the person—Setting aside of. 

Where it was the intention of the officer making 
the complaint and of his superior officer who 
directed him to make it, that a certain person 
should not be prosecuted, and the reason for not 
wishing to prosecute him is obvious and fair, the 
prosecution so far as he was concerned, should 
not have been considered. His conviction also 
will be set aside. {Grille, J.) Emperor v. Vithu. 
I.L.R. (1937) Nag. 492=169 I.C. 74=9 R.N. 
297=38 Cr.L.J. 717=A.I.R. 1938 Nag. 133. 

Reference. 

- Reference—Reference by District Magis¬ 
trate criticising orders of Sessions Court — Com¬ 
petency. 

Ordinarily references to High Court from Dis¬ 
trict Magistrates, which involve a criticism of the 
order of the Sessions Court cannot be accepted. 
{Davis, J.C. and Mehta, A.J.C.) Emperor v. 
Lashkaro. 31 S.L.R. 409=170 I.C. 676=38 Cr. 
L.J. 961=10 R.S. 71=A.I.R. 1937 Sind 203. 

Review. 

- Review—Power of High Court. 

It is not competent for the High Court to 
review a judgment once passed, even assuming 
that an error is made, unless the judgment was 
passed in a case which the Court had no juris¬ 
diction to try. {Stone, CJ. and Niyogi, J.) 
Diwan Singh v. Emperor. I.L.R. (1936) Nag. 99 
= 167 I.C. 465=9 R.N. 186=38 Cr.L.J. 390=19 
N.L.J. 84=1936 Cr.C. 663=A.I.R. 1936 Nag. 
132. 

Revision. 

-Revision—Conviction based on comparison 

of signature made by Court—Absence of evidence 
of experts or of other persons who have seen the 
writing of the signature—Revision—Interference. 
See Criminal Trial—Evidence. 17 Pat.L.T. 
896. 

- Revision — Interference—Finding on no evi¬ 
dence—If final. . 

The High Court will interfere in revision when 
the finding of the Courts below is based upon no 
evidence whatsoever. {Khaja Mahomed Noor, 

J ) Gauri Shankar Sahay v. Emperor. 165 
I.C. 815=9 R.P. 218=17 Pat.L.T. 569=1936 Cr. 

C. 821=38 Cr.L.J. 77=3 B.R. 83=1936 P.W.N. 
679=A.I.R. 1936 Pat. 499. 

- Revision — Limitation—Application for re¬ 
vision filed beyond time — Maintainability—If to be 
dismissed. 

Limitation for revision being a matter of prac¬ 
tice and not prescribed by statute, when an appli¬ 
cation though made beyond the period of limita¬ 
tion, has been admitted and argued before the 
objection on the score of limitation is taken, the 
Court is not bound to dismiss the application on 
that ground. Since the mistake in procedure may 
be a bona fide one, the Court has power to con¬ 
sider the application on the merits, though teenni- 
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cally it may be barred by limitation. ( Gruer, J.) 
Syed Mahbub v . Emperor. 166 IC. 690=9 R.N. 
139=38 Cr.L.J. 262=19 N.L.J. 244=1936 Cr.C. 
1139=A.I.R. 1936 Nag. 266. 

— - Revision—Questions of facts—If can be 

raised. 

In revision the High Court cannot allow the 
applicant to introduce questions of fact which, as 
they were not disputed, by implication were ad¬ 
mitted in the lower Court. {Davis, J.C. and 
Tvabji, J.) Nebhandas Hollaram v. Emperor. 
I.L.R. (1940) Kar. 91 = 185 I.C. 832=12 R.S. 
192=41 Cr.L.J. 246=A.I.R. 1939 Sind 337. 

-Revision—Trial at High Court Sessions— 

Revision by High Court—Jurisdiction—Refusal 
of certificate by Advocate-General—Application 
for Rule calling upon Advocate-General to show 
cause why he should not grant certificate—Com¬ 
petency. See Letters Patent (Calcutta), Cl. 
26. 63 Cal. 838. 

Right of accused. 

-- —Right of accused to ask judge to hear case 

during hours fixed for sitting of Court. 

Counsel for the accused are within their right 
to ask the presiding Judge to hear the case as far 
as possible during the hours fixed for the sitting 
of the Court. (Iqbal Ahmad, J.) Salig Ram v. 
Emperor. 1936 A.W.R. 967=1936 A.Cr.C. 207 
= 167 I.C. 515=9 R.A. 550=38 Cr.L.J. 416= 
1937 All.L.R. 201=A.I.R. 1937 All. 171. 

Right of accused—Three persons tried 
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may be liable to a lesser degree of punishment. 
(Manohar I^all, J.) Mewalal Singh v. Emperor. 
18 Pat.L.T. 869=1937 P.W.N. 908=4 B.R. 202 
= 172 I.C. 933=10 R.P. 368=39 Cr.L.J. 221=A. 
I.R. 1938 Pat. 34. 

- Sentence—Alteration of, in appeal — Senten¬ 
ce of death—Unreasonable delay in preparation of 
paper book. 

Where in an appeal and a reference from a 
sentence of death, there is a delay of four months 
in getting the paper book ready such delay in a 
capital sentence case is unreasonable and requires 
explanation. Where as the result of the delay 
and the intervention of the long vacation, the 
appellants have remained under sentence of death 
for about ten months, the H ; gh Court will take 
the fact into consideration along with all the facts 
and circumstances of the case in not confirming 
the sentence of death but reducing it to one for 
transportation for life. (Lort Williams, and 
Nazim Ali, JJ.) Bf.noyf.npra Chandra Pandey 
v. Emperor. 63 Cal. 929=64 C.L.J. 154=161 T. 
C. 74=8 R.C. 472=37 Cr.L.J. 394=40 C.W.N. 
432=1936 Cr.C. 145=A.I.R. 1936 Cal. 73. 

- Sentence—Attempt to overawe soilness and 

to assault him — Bribing prosecution witness — 
Merc admonition—If adequate. 

A person tried to overawe witnesses for the 
other side and as the witness refused to subdue 
he organized an assault party against the witness 
and took part in such assault. In a criminal case 
against him by the witness he won over the 


"""a" -?L d °‘ h / r 1 prosecution witnesses by bribing them. The 

Sfnfr'&S Cha “ e ” 9e I Tf ™ -as referred to the High Court by the 

Where three persons are being tried together 
one of them being charged with murder, and the 
other two for aiding and abetting the offence, and, 
for being an accessory after the fact, respectively, 
the question as to whether the deceased was 
murdered by the accused charged with murder, 
is an issue as between each prisoner, and the 
Crown and the Counsel for the accused charged 
with being accessory after the fact, is entitled to 
insist on the proof of it and challenge the evidence 
of it, even if the accused charged with murder 
has pleaded guilty, and the Court is not justified 
in asking him to confine himself to the implication 
of the accused for whom he is appearing as an 


Additional District Magistrate on point of 
inadequacy of sentence. 

Held, that it was a serious state of things to 
allow such a case to be comprised and an order 
of admonition was not sufficient to meet the ends 
of justice. (Dhavle and Agarwala, JJ.) Hira 
Kurmi v. Madan Sao. 161 I.C. 932=8 R.P. 493 
= 17 Pat.L.T. 327=37 Cr.L.J. 502=1936 Cr. 
C. 253=1936 P.W.N. 86=A.I.R. 1936 Pat. 175. 

-;- Sentence—Band of Baloochis committing 

deliberate, audacious and premeditated murder to 
execute their own sentence of death—Proper 
sentence. 

A band of armed Baloochis set out deliberately 

accessory. (Sir Sydney Rowlatt. j * Mahadeo ~v | t( Ji, exe ?, Ut f a se " ten ^ e death, which they or 
Emperor. 44 L.W. 253=1936 AWR 741=40 ot h ers h ad passed and committed a deliberate and 
C.W.N. 1164=1936 Cr.C. 757=37 Cr.L I 914 P remedlt . ated murder. There was no immediate 


=1936 M.W.N. 889=38 Bom.L.R. 1101 = 1936 
A.L.J. 869=163 I.C. 681 = 1936 P.W.N. 660=9 
R.P.C. 51=A.I.R. 1936 P.C. 242 (P C.). 

Sentence. 

’ Sentence—Accused having previous convic- 


provocation and hasty action in response. Nor 
was there any doubt about the guilt of the accused. 

Held, that the Judicial Commissioner’s Court 
always set its face against private individuals, 
whether they be Baloochis or members of any 
other tribe, executing in that manner their own 
sentences of death. There was nothing in the 


tions—Short sentences—Justification. _ ____ 

Short sentences ought to be deprecated especially ' Penal Code justifying lesser sentence than death 

where the accused has a previous conviction, for a deliberate, audacious and premeditated 


(Gruer, /.) Govinda Balaji v. Emperor. I.L. 
R. (1937) Nag. 181=167 I.C. 521=9 R.N. 193= 
38 Cr.L.J. 423=1936 Cr.C. 1039=A.I.R. 1936 
Nag. 245. 

- Sentence — Accused’s privacy invaded—If 

ground for lesser degree of punishment. 

If the right of privacy of the accused’s house¬ 
hold was being invaded, the accused, though he 
may have transgressed the law and found guilty, 

Q. D—190 


murder. (Davis, J.C. and Mehta, A.J.C.) 
Muhammad Murid Rind v. Emperor. 30 S.L.R. 
354=170 I.C. 605=38 Cr.L.J. 953=10 R.S. 63= 
A.I.R. 1937 Sind 239. 

-6* en fence—C onsidera tions. 

In a criminal trial a sentence must be passed 
which is considered proper in all circumstances 
of the case regardless of the consideration whether 
it should be an appelable one. (Shaw, J.) The 
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King v. Maung Saw Han. 179 I.C. 716=40 Cr. 
L.J. 248=11 R.R. 343=A.I.R. 1939 Rang. 69. 
-5 entence — Considerations—Moral indigna¬ 
tion of offence. , 

In awarding sentence one need.not take into con¬ 
sideration the moral indignation which may be 
felt on looking at the offence committed; all that 
is necessary to consider is what sentence is likely 
to prevent the offender from committing the 
offence again and to prevent other persons simi¬ 
larly situated from committing similar offences. 
(Mackney, J.) Mohammad Cassim v. The King. 
176 I.C. 150=11 R.R. 31 (2)=39 Cr.L.J. 692= 
A.I.R. 1938 Rang. 220. 

- Sentence—Conviction for house-breaking 

and theft—Stolen articles of trifling value — 
Sentence of 8 years on accused having previous . 
conviction and 18 months on accused without pre¬ 
vious conviction—If justified. 

Two accused persons were charged and convic¬ 
ted of the offences of house breaking by night and 
“theft in building under Ss. 457 and 380, I. P. Code. 
The first accused who had a previous conviction 
in which he was sentenced to 5 years’ imprison¬ 
ment, was sentenced to 8 years’ rigorous imprison¬ 
ment. The second accused who had no such 
previous conviction was sentenced to 18 months. 
The properties stolen were worth only Rs. 8, con¬ 
sisting of bronze vessel worth Rs. 6 and ten empty 
gunny bags worth Rs. 21. 

Held, that the sentences were excessive and 
could not be justified having regard to the trifling 
value of the articles stolen, and that the previous 
conviction of the 1st accused would not justify 
such a severe sentence. ( Pandrang Row, J .) Subba 
Valayan v. Emperor. 1937 M.W.N. 552. 

-Sentence—Conviction for murder—Case 

calling for reduction of sentence—Sentence of 
death—Propriety. See Madras Criminal Rules 
of Practice, R. 260. 1939 M.W.N. 1130. 

- Sentence—Conviction for murder and sen¬ 
tence of death—Conviction recorded also for rob¬ 
bery—Separate sentence—Necessity for recording. 

Where a person is convicted for murder and 
also for robbing of the ornaments of the deceased 
at the time of murdering him or her and a con¬ 
viction under S. 392, Penal Code, is recorded, 
separate sentences should be imposed. ( Grille 
and Gruer, JJ.) Mt. Jamunia Partap Lohar v. 
Emperor. I.L.R. 1936 Nag. 78=164 I.C. 964= 

9 R.N. 48=37 Cr.L.J. 1047=1936 Cr.C. 814= 
A.I.R. 1936 Nag. 200. 

- Sentence—Conviction for murder — Sen¬ 
tence of death on two persons for murder of one — 
If illegal—If ground for lesser sentence. 

The argument that two lives should not be for¬ 
feited for one should be rejected. The only way 
in which death sentence can be altered is by the 
exercise of the prerogative by the King-Emperor 
and it has got nothing to do with law at all. (Cun- 
liffe and Henderson, JJ.) Bhakta Bhusan 
Pramanik v. Emperor. 63 Cal. 1089=162 I.C. 
636=8 R.C. 618=37 Cr.L.J. 676=63 C.L.J. 142 
=40 C.W.N. 668=1936 Cr.C. 380 =A.I.R. 1936 
Cal. 227. „ „ , 

- Sentence—Conviction under Ss. 219 ana 

338, I. P. Code—Separate sentences—Legality- 
Offences forming part of same transaction. 

The imposition of separate sentences is not jus¬ 
tified where the acts constituting of two different 
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offences form part of the same transaction against 
the same accused. Separate sentences are not 
called for and should not be imposed on a convic¬ 
tion under S. 279 and S. 338, I. P. Code. ( Agar- 
wala, J.) Ragho Prasad v. Emperor. 183 I.C. 
224=5 B.R. 954=40 Cr.L.J. 759 (2)=12 R.P. 
131=20 Pat.L.T. 403=1939 P.W.N. 330=A.I.R. 
1939 Pat. 388. 

- Sentence—Conviction wider S. 366, I. P. 

Code—Offence heinous in nature—Accused aged 
55 years—If ground for lenient sentence. 

Where the accused was found guilty of an 
offence under S. 366, Penal Code, and the lower 
Court though describing the offence to be heinous 
in nature, sentenced the accused only to one year’s 
rigorous imprisonment on account of the ad¬ 
vanced age of 55 years of the accused. 

Held, that the advanced age was no excuse for 
lenient sentence for an offence heinous in nature, 
that the sentence awarded was manifestly in¬ 
adequate and that it should be enhanced to 5 years. 
(Davis, J.C. and Mehta, A.J.C.) Emperor v. 
Haji Khamoo. 165 I.C. 933=9 R.S. 113=38 
Cr.L.J. 114=1936 Cr.C. 1089=A.I.R. 1936 
Sind 233. 

- Sentence—Cruel murder—Youth of accus¬ 
ed—If ground for not awarding death sentence. 

Youth by itself is not a reason why the Court 
should evade its duty of sentencing the accused to 
death or especially in the case of a cruel murder. 
(Burn and Mockett, JJ.) Chenna Reddi v. Em¬ 
peror. I.L.R. (1940) Mad. 254=1940 M.W.N. 
86=A.I.R. 1940 Mad. 710. 

- Sentence—Death sentence—Form of—Duty 

of Court in pronouncing. 

The Sessions Judge should not sentence the ac¬ 
cused ‘‘to receive the supreme penalty.” The sen¬ 
tence should direct that the accused be hanged by 
the neck until he be dead [S. 368 (1), Cr. P. 
Code.] (Mosely and Ba U, JJ.) Nga Thein 
Maung v. Emperor. 160 I.C. 459=8 R.R. 383 
=37 Cr.L.J. 290=1936 Cr.C. 45=A.I.R. 1936 
Rang. 46. 

- Sentence—Defiance of process of law — 

Proper punishment. * 

Defiance of the process of law must be looked 
upon as a serious offence as it hampers the ad¬ 
ministration of justice. If allowed to be com¬ 
mitted with impunity the prestige of the Court 
would be lost. Such offences should be punished 
with adequate sentences and not at all leniently. 
(Mahomed Noor and Rowland, JJ.) Sheo Ahir 
v. Emperor. 17 Pat. 680=11 R.P. 261=40 Cr. 

L. J. 71 = 19 Pat.L.T. 665=1938 P.W.N. 813= 
178 I.C. 487=5 B.R. 104= A.I.R. 1938 Pat. 
548. 

- Sentence — Discretion — Interference — En¬ 
hancement by High Court — Principles. 

No doubt, the question of sentence is a matter 
of discretion of the trial Court and the High Court 
is loath to interfere if that discretion is judicially 
exercised; yet where it appears that the discre¬ 
tion has not been judicially exercised, and the 
trial Court has imposed a very lenient sentence for 
the offence committed, the High Court would 
interfere and enhance the sentence. (Pandrang 
Row and K. S. Menon, JJ.) In re. Subbia 
Goundan. 165 I.C. 330=37 Cr.L.J. 1153=9 K. 

M. 237=1936 M.W.N. 895=44 L.W, 348=1936 
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M.Cr.C. 305=1936 Cr.C. 876=A.I.R. 1936 

Mad. 788. . ^ 

- Sentence—Discretion of trial Court — Inter¬ 
ference by superior Court—Absence of evidence 
as to gravity of offence — Effect. 

An accused person was convicted and fined 
under S. 6 (c). Boilers Act, on his pleading 
guilty to the charge. His plea being accepted no 
prosecution evidence was recorded in the case. A 
reference was made to the High Court to enhance 
the fine. 

Held , that the fine could not be enhanced as 
there was no evidence on the record to show the 
heinousness of the offence, and under the circum¬ 
stances of the case there was no reason to inter¬ 
fere with the discretion of the trial Court. ( Agar- 
wala and Varma, JJ.) Biswas v. Emperor. 168 
I.C. 548=3 B.R. 448=38 Cr.L.J. 572 (1)=9 
R.P. 499=18 Pat.L.T. 468=A.I.R. 1937 Pat. 
275. 

- Sentence—Element of vengeance to be con¬ 
sidered. 

One element in awarding sentences is the element 
of vengeance; the natural resentment of the 
aggrieved persons must be satisfied lest they take 
the law into their own hands. ( Skemp. J.) 
Harnam Singh v. Emperor. 165 I.C. 146=37 
Cr.L.J. 1079=9 R.L. 218=38 P.L.R. 203=1936 
Cr.C. 833=A.I.R. 1936 Lah. 833. 

- Setitence — Enhancement—Injury to the 

depth of three inches near left ear caused by 
plunging of heavy sharp crozvbar into head — Sen¬ 
tence of three years' rigorous imprisonment — 
Adequacy—Proper setitence. 

A wound or injury three inches deep in the 
region of the left ear caused by the plunging of 
a sharp heavy crowbar into the head, is most in¬ 
adequately punished by a sentence of three years’ 
rigorous imprisonment. Sentence enhanced to 
seven years’ rigorous imprisonment. (King. J.) 
Venkanna v. Emperor. 1937 M.W.N. 886. 

- Setitence — Extenuating circumstances — 

Consequences of crime more serious than orditiary 
—If justifies severer sentence. 

A Court must not pass the more severe sen¬ 
tence when circumstances of extenuation exist, 
merely because the consequences of the crime 
have been more serious than in an ordinary case. 
Accused was found to have fatally stabbed his 
wife, who was eight months advanced in preg¬ 
nancy. The lower Court held that though it be¬ 
lieved that there was such provocation as to form 
a mitigating circumstance, yet that could not be 
taken into account because more lives than one 
had been sacrificed, 

Held, that this was an erroneous view of look¬ 
ing at the way in which circumstances of extenua¬ 
tion could be taken into account. (Roberts, C.J. 
and Leach, J.) Nga Saw Maung v. Emperor. 
172 I.C. 395=10 R.R. 245=39 Cr.L.J. 137=A. 
I.R. 1937 Rang. 466. 

- Sentetice — Extenuating circumstance — In¬ 
tention to kill father—Injuries inflicted on son of 
intended victim causing death—Conviction for 
murder — Sentetice—Lesser setitence. 

When a man is convicted for murdering a child, 
not because he intended to murder the child, but 
because in unsuccessful attempt to murder the 
child’s father he unfortunately succeeded in 
actually killing the child, he should be given the 
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benefit of his good fortune in not having actually 
killed the father, and in considering the sentence 
to be passed for killing the child, his absence of 
intention to kill the child must be considered as 
an extenuating circumstance. The ends of justice 
in such a case would be met by a sentence of 
transportation for life. (King and Venkata- 
ramana Ran, JJ.) Arumuga Tevan v. Emperor. 

1937 M.W.N. 723. 

- Sentence — Fine—Fine imposed on repre¬ 
sentation that a friend would pay it — Propriety. 

The imposition of a fine on the accused on 
representation to the Judge that a friend might 
pay it, is not improper, though the accused is 
made to stay in jail for non-payment of the fine. 
(Coldstream, J.) Rattan Lal v. Emperor. 165 
I.C. 544=9 R.L. 265=38 Cr.L.J. 51. 

-Sentence—Fine—Payment by relation of 

accused on behalf of accused—Subsequent reversal 
of conviction on appeal—Right to refund of fine 
—Person paying on behalf of accused—Right of. 
See Insolvency — Procedure. (1937) 1 M.L.J. 
130. 

- Sentence — Fine, when accused is <without 

means. 

There is no point in imposing a fine on an 
accused who is apparently without means and 
incapable of paying it. (Davies, I.C.S.) Emperor 
v. Karim. 1938 A.M.L.J. 134. 

- Sentence—Joint fine passed on two accused 

with terms of imprisonment in default — Legality. 

A sentence of joint fine passed on two accused 
with terms of imprisonment in default in the case 
of each of them is plainly open to the objection 
that it is impossible to say whether either of the 
convicted persons is liable to suffer the entire 
term of imprisonment and for what proportion of 
the default and as such cannot be sustained. 
(Dhavle, J.) Safper Khan v. Gaya Municipa¬ 
lity. 175 I.C. 176=4 B.R. 539=10 R.P. 590 
(1)=39 Cr.L.J. 531 (1)=19 Pat.L.T. 748=A. 
I.R. 1938 Pat. 271. 

- Sentence — Mitigation—Accused in custody 

for several months—If ground for reduction of 
sentetice. 

Where the accused, on the date of the judgment, 
has been in custody for several months (about 
ten months), that is a circumstance which the 
Court is justified in taking into consideration and 
making an equivalent reduction in the sentence 
to be awarded on conviction. (Rowland and 
Madan, JJ.) Ram Babu Jadav v. Emperor. 18 
Pat.L.T. 964=173 I.C. 418=4 B.R. 266=10 R. 
P. 402=39 Cr.L.J. 302=1937 P.W.N. 1001=A. 
I.R. 1938 Pat. 60. 

-—-— -Sentence — Murder—Accused young and 
inflicting injuries during assault in dark—Lesser 
setitence. 

Where the accused is young and inflicted the 
injuries together with another man in the course 
of a blind assault in the dark death sentence is 
not called for. (Mosely and Ba V, JJ.) Nga 
Thein Maung v. Emperor. 160 I.C. 459=8 R.R. 
383=37 Cr.L.J. 290=1936 Cr.C. 45=A.I.R. 1936 
Rang. 46. 

-Sentence—Murder committed in state of 

drunkenness. See Penal Code, S. 302. A.I.R. 

1938 Rang. 448. 

-- Sentetice—Murder of child for the sake of 

jewels worn upon the person—Proper sentettce. 
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When the accused for the sake of jewels worn 
upon the person of a young and helpless child who 
is no other than his own aunt's daughter, murders 
her, the only possible and proper sentence is a 
sentence of death and nothing short of it will 
satisfy the ends of justice. ( Burn and Mockett, 
JJ.) Mittayi Ameer Sab v. Emperor. 1938 M. 
W.N. 34. 

- Sentence — Murder—Delay in arresting ac¬ 
cused and trying—If ground for lesser sentence. 

It is not the law that because a man succeeds 
in evading, arrest for a number of years after he 
commits a murder he is entitled to lesser sentence 
when he is eventually arrested, although the lapse 
of time between the offence and the judgment may 
be taken into account in fixing the appropriate 
sentence. ( Mockett and Horzvill, JJ.) Nara- 
simhaji v. Emperor. 1937 M.W.N. 571. 

- Sentence — Murder—Extenuating circum¬ 
stances—Age and sex of accused—Accused recent¬ 
ly delivered of child in jail—If ground for lesser 
penalty. 

Where a woman murders a child for the sake 
of its ornaments, penalty of death is not improper; 
nor will the age and sex of the accused or the 
fact that she has recently been delivered in jail 
weigh as extenuating circumstance. ( Grille and 
Gruer, JJ.) Mt. Jamunia Partap Lohar v. 
Emperor. I.L.R. 1936 Nag. 78=164 I.C. 964= 
37 Cr.L.J. 1047=9 R.N. 48=1936 Cr.C. 814= 
A.I.R. 1936 Nag. 200. * 

- Sentence—Murder of illegitimate child by 

an young mother—Transportation for life—If ap¬ 
propriate. 

Where a young girl of 15 kills her new born 
illegitimate child, a sentence of transportation for 
life is wholly inappropriate. High Court cannot 
interfere in such a matter. It can only suggest it 
to the Local Government to reduce the sentence to 
one for a short period. (Young, C.J. and Monroe, 
J.) Mt. Talian v. Emperor. 40 P.L.R. 23= 
176 I.C. 272 (2)=39 Cr.L.J. 718=11 R.L. 194 
=A.I.R. 1938 Lah. 473. 

- Sentence — Murder—Old age—If ground 

for lesser sentence. 

Old age is, no doubt, a point to be taken into 
account in considering what sentence is to be im¬ 
posed on the accused, but in itself it is not a suffi¬ 
cient ground for not awarding the death penalty 
on a conviction for murder. (Mockett and Hor- 
will, JJ.) Sankaran Nayar v. Emperor. 1937 
M.W.N. 728. 

- Sentence—Murder of old woman for sake 

of ornaments—Proper sentence — Mitigation — 
Youth dominated by co-accused—Lesser penalty. 

Where accused persons plan and commit the 
murder of an old woman for the sake of gain, 
x.c., for getting her ornaments, all the participants 
deserve the extreme penalty of the law, unless it 
be shown that any of them was dominated by the 
others. Such a presumption may be made in the 
case of one who is very young. The latter need 
not be awarded the extreme penalty. (D. R. 
Norman.) Rahim Bux-z/. Emperor. 1937 A.M. 
L.J. 18. 

- Sentence — Murder—Youth of accused. 

Youth alone in every case is not such an exte¬ 
nuating circumstance as would justify the imposi¬ 
tion of lesser penalty in case of murder but it 
should be taken into consideration with the other 


DIGEST, 1936—1940 3632 

CRIMINAL TRIAL. -L* • ' T JA V- / . , 

facts of the case. The accused is entitled to the 
benefit of reasonable doubt in the matter of sen¬ 
tence as in the matter of conviction. The deceased 
had insulted and provoked the accused as a result 
of which a fight resulting in the death of the 
deceased had ensued. The accused was about 17 
or 18 years of age, the deceased was an older and 
bigger man. On the other hand it was equally 
possible that the accused in order to live up to his 
reputation of being a bully had wantonly attacked 
the deceased, who was apparently unarmed. 
There was considerable doubt about the cause of 
the quarrel between the accused and deceased, 
Held, that under the circumstances the extreme 
penalty of the law was not called for. A.I.R. 1931 
Rang. 171 and A.I.R. 1924 Rang. 179, Rel. on. 
(Ba U and Mackney, JJ.) Nga Kan v. Emperor. 
161 I.C. 574=37 Cr.L.J. 463=8 R.R. 484=1936 
Cr.C. 76= A.I.R. 1936 Rang. 71. 

- Sentence—Offences of dacoity and robbery 

common in particular place—Deterrent punish¬ 
ment. 

Where offences of dacoity and robbery 
in causing wrongful loss to cultivators have be¬ 
come very common in a particular district, it 
should be dealt with severely and deterrent punish¬ 
ment is advisable. (Mackney, J.) Emperor v. 
Basa Meah. 161 I.C. 90=37 Cr.L.J. 416=8 R. 

R. 451 = 1936 Cr.C. 75=A.I.R. 1936 Rang. 70. 

-Sentence—Offence under S. 471, I. P. Code 

—Technical offence—Accused making no effective 
use of forged document—Mitigation of sentence. 
See Penal Code, Ss. 193 and 471. 70 M.L.J. 
109. 

- Sentence—Old offender—If to be awarded 

severe sentence—Rule as to. 

There is no rule of law that the sentence on an 
old offender should always be at least a little 
more severe than the sentence just previous, with¬ 
out any regard to the nature of the offence. Such 
a rule cannot be supported by any good reason. 
Such a rule though it may be an excellent rule of 
thumb, cannot be safely followed in imposing sen¬ 
tences. The sentences imposed on criminals 
should no doubt be adequate to the offence, but 
not excessive. A sentence of 6 years’ rigorous 
imprisonment awarded on a conviction for theft 
of a cow worth Rs. 50, on an accused who had 
been previously convicted and sentenced to 5 years’ 
imprisonment was reduced by the High Court on 
appeal to one of 3 years’ rigorous imprisonment. 
(Pandrang Row, J.) Abdul Gani Sahib, In re. 

59 Mad. 995=165 I.C. 387=37 Cr.L.J. 1150=9 
R.M. 236=1936 M.W.N. 985=44 L.W. 558= 
1936 M.Cr.C. 352=A.I.R. 1937 Mad. 231=71 
M.L.J. 536. < 

- Sentences — Police officers committing 

offences. 

Where persons charged with the maintenance of 
law and order, themselves transgress the law and 
have recourse to illegal means, to obtain the credit 
of detecting crimes, they ought to be severely 
dealt with. (Gruer and Puranik, JJ.) Parama- 
nand v. Emperor. 1940 N.L.J. 459= A.I.R. 

1940 Nag. 340. 

-Sentence—Remission—Power of Court— 

Order writing-off irrecoverable fine—Effect—If 
operates as remission of sentence awarded in lieu 
of fine—Power to review decision. See Mysore 
Cr. P. Code, Regulation, S. 401. 14 Mys.L.J. 

218. 
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- Sentence—Several taking part in brutal 

murder—Duty to discriminate. 

Where several persons took part in a murder 
which was premediated, deliberate, cruel and was 
ruthless and brutal in its nature, all of them may 
justly be condemned to die. In cases where many 
persons are involved Courts should hesitate to 
pass sentences of death on all, and try to discrimi¬ 
nate. Infliction of several sentences of death in 
one and the same case, is apt to fail of the effect 
which such sentences would otherwise have. 
(Guha and Lethbridge, JJ.) Emperor v. Niba- 
resh Mondal. 66 C.L.J. 351 = 174 I.C. 803= 
39 Cr.L.J. 479=10 R.C. 726=A.I.R. 1938 Cal. 
295. 

- Sentence—Simple and rigorous imprison¬ 
ments—Order for concurrent running — Legality. 

It is not illegal to order that simple imprison¬ 
ment and rigorous imprisonment shall run con¬ 
currently. A person who is being rigorously im¬ 
prisoned is also necessarily and ex hypothesi being 
imprisoned. ( Newsam, J.) Sheik Badai Sahib 
v. Emperor. 1937 M.W.N. 1334. 

Sentence—Specific offence proved to be 


connected with the general conspiracy for which 
sentence imposed—Additional sentence for specific 
offence should not be passed. 

Where a person’s proved connexion with the 
specific offence of cheating is only through the 
general conspiracy to cheat and he has already 
received a sentence of a certain term of imprison¬ 
ment for his part in the general conspiracy, there 
should be no additional sentence on the cheating 
charge. ( Bartley and Rau, JJ.) Soloman Eze¬ 
kiel v. Emperor. 186 I.C. 171=41 Cr.L.J. 255= 
12 R.C. 465=69 C.L.J. 298=A.I.R. 1939 Cal. 
376. 

Sentence—Youth of about 16— Murder — 


Death sentence — Propriety. 

Where the accused, who was convicted of the 
murder of his cousin, a girl of about 4 years of 
age—he having murdered her deliberately to pro¬ 
cure money for his debauchery which he obtained 
by pledging the jewels worn by the murdered girl 
—was only just over 16 years of age when he 
committed the crime. 

Held, that though the crime was a terrible one, 
it was not right that he should be sentenced to 
death, and that a sentence of transportation should 
be substituted instead of the death sentence. ( Burn 
and Lakshmana Rao, JJ.) Emperor v. Satya- 
narayanamurthy. 1937 M.W.N. 1133. 

Stay. 

Stay—Charge under S. 212, I. P. Code 


—Case relating to offence not disposed—Stay 
—if to be ordered. 

Where a charge is made under §. 212, I. P. 
Code, on the ground that the accused harboured 
certain persons accused of certain offences, the 
trial of the charge under S. 212, should be stayed 
until the case relating to the main offences, alleged 
to have been committed by the persons harboured, 
is finally disposed of. (K. S. Menon, J.) 
Palani Goundan v. Emperor. 1937 M.W.N. 21. 


-£ lay of criminal case pending civil suit — 

Considerations — Discretion. 

A person instituted a suit against another on a 
hand note alleged to be executed by him. The 
defendant after the service of summons of the 
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civil suit against him filed a criminal complaint 
against the plaintiff alleging that the plaintiff had 
cheated the complainant by getting his thumb 
impression on a blank paper and later on by 
refusing to hand over that paper on which the 
alleged hand note was written. The plaintiff as 
an accused in the complaint asked the criminal 
Court to stay proceedings till the disposal of his 
civil suit. The trying Court refused the applica¬ 
tion for stay holding that sufficient grounds for 
stay were not made out. 

: Held, that ordinarily the High Court will not 

interfere with the discretion exercised by the Court 
of first instance regarding the balance of convcni- 
ence. But as in this case, the Magistrate did not 
consider the balance of convenience and the 
balance of convenience being in favour of the 
civil suit being first determined and the criminal 
proceeding being decided afterwards, the criminal 
proceedings should have been stayed. (Rowland, 
J.) Molhu Rai v. Emperor. 166 I.C. 692—9 

d 36= » 38 CrX -f- 264=3 B.R. 215—A.I.R. 
1937 Pat. 8. 

———-Taking cognisance — Meaning. 

Taking cognizance docs not involve any formal 
action or indeed any action of any kind, but occurs 
as soon as a Magistrate applies his mind to the 
suspected commission of an offence. It occurs as 
soon as he reads the complaint and even before 
he examines the complainant. (Gmer, J.) Hart- 
narayan v. Govindram. 188 I.C. 606=41 Cr 

k;I; 6 »1 5=13 R N ' 9 = 194 ° N.L.J. 304=A.I.R.' 
1940 Nag. 245. 

Transfer of case. 

—- Transfer of cases—Absence of jurisdiction 

—Proper procedure to be followed. 

Benches of Magistrates are not authorized to 
transfer cases. If a bench is of opinion that a 
case is outside their own jurisdiction the proper 
procedure is either to return the complaint for 
propei- presentation or refer the case to the learn¬ 
ed District Magistrate with their recommenda¬ 
tions in the matter. (Davies.) Mohammed 
Hussain v. Rahim Bux. 1940 A.M.L.J. 40. 

. Transfer of case — Apprehension—Trxinq 

Magistrate subordinate to accused—Embarrassing 
position—Expediency of transfer. 

Where the Financial Commissioner is the ac- 
cused and the case is before an Additional District 
Magistrate who is also a Collector and as such 
subordinate to the accused, and where the com- 
plainant applied for a transfer of the case it was 
held that the complainant might, quite reasonably, 
albeit quite wrongly, have the apprehension that 
the particular relationship that the Magistrate has 
to the accused in his case might have some in¬ 
fluence on him; and that even if it merely em¬ 
barrasses him, it would be sufficient to justify the 
complainant’s apprehension that the trial might 
not be all that could be desired. Where there is 
such an apprehension with reasonable grounds, it 
is right to transfer the case in question to some 
other Court. (Mackney, J.) Maung Chit Tin 
v. Reynolds. 39 Cr.L.J. 415=174 I.C. 400=10 
R.R. 403=A. I.R. 1938 Rang. 68. 

; Transfer—Case coming for inquiry before 
Magistrate who held identification parade—Pro¬ 
priety—T ransfer—Desirability. 

It is advisable that the Magistrate who has held 
the identification parade in a case should not hold 
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the preliminary inquiry into that case, as the 
identification is an important part of the prosecu¬ 
tion case. If the case is before that Magistrate, 
it is desirable to have it transferred to some other 
Magistrate. ( Newsam, J.) Narayanaswami 
Pillai v. Emperor. 1937 M.W.N. 1200. 

- Transf er—G rounds—Magistrate wrongly 

admitting evidence—If sufficient ground. 

While it is easy for an appellate Court to say 
that this or that evidence should not have been 
admitted on the record, it is not so easy for a 
Magistrate who is recording the evidence con¬ 
stantly to interrupt the advocate and shut out the 
questions and answers the purport or purpose of 
which may not be clear until some time after the 
questions have been asked, answered and recorded. 
It is true the duty lies upon the Court to exclude 
evidence which is inadmissible in law but the fact 
that the Magistrate wrongly admits evidence, an 
error in law is not of itself necessarily good 
ground to transfer a case. (Davis, J.C.) Om 
Raphe v. Emperor. I.L.R. (1940) Kar. 113— 
183 I.C. 460=40 Cr.L.J. 803=12 R.S. 55= 
A.I.R. 1939 Sind 238. 

Witness. 

_ Witnesses—Binding down for appearance 

—Pozucr of Magistrate. . 

When a Magistrate cannot take cognizance ot 
an offence, his action in binding down certain 
witnesses for appearance in connection with that 
offence is clearly without jurisdiction. {Abdul 
Qayoom, C.J.) Abdul Rahim v. State. 42 t*. 
L.R.J. & K. 232. 

_ —Witness—Child witness—Value of. 

A person cannot be held guilty of an offence on 
the uncorroborated statement of a witness who 
5 c too vouns to be administered an oath and is 
obv?o°Jy a partisan witness. 1930 O.W.N. 736, 
Appl (Nanavutty, J.) Rishi Lal v. Emperor. 
167 P I C 11=9 R.O. 379=1937 O.L.R. 118=1937 
A.Cr.C. 51=38 Cr.L.J. 376=1937 O.W.N. 258= 
A.I.R. 1937 Oudh 277. 

_ Witnesses for prosecution—Freedom to tell 

truth in the Court of Session. 

It is in the interests of the Crown as well ol 
the interests of justice that prosecution witnesses 
should be free to tell the truth to the Court of 
Session irrespective of whatever evidence they 
may have given in the Court of the committing 
Magistrate. (Nanavutty, J.) Paragi v. Em¬ 
peror. 164 I.C. 107=9 R.O. 34 (2)=37 Cr.L.J. 
885=1936 O.W.N. 763=1936 O.L.R. 429=1936 
Cr.C. 982=A.I.R. 1936 Oudh 373. 

- Witness — Ring-leader of gang in custody 

during investigation—Subsequent release — Pro¬ 
duction as witness — Legality. 

A person was a ring-leader of a gang, against 
whom there was evidence as against others. He 
was in custody during investigation but was re¬ 
leased on bail by the Magistrate. The police be¬ 
fore challaning the case obtained the order can¬ 
celling the bail and produced him as witness in 
the Court. 

Held, per Grille, J.C. and Pollock, A.J.C.— That 
he was a competent witness and failure of the 
Magistrate to proceed against him did not invali¬ 
date the trial. (Grille, J.C., Niyogi and Pollock, 
A.J.C.) Amdumiyan Guljar v. Emperor. I.L. 
R. (1937) Nag. 315=166 I.C. 582 and 587=9 


CRIMINAL TRIBES ACT (1924/,& 23. ’ > 

R. N. 126 and 132=38 Cr.L.J. 237 and 251=A. 
A.R. 1937 Nag. 17 (F.B.). 

CRIMINAL TRIBES ACT (VI OF 1924), 

S. 23 — Applicability—Conviction under S. 451, 1.P. 
Code—Prior conviction under S. 380, I.P. Code — 
Enhanced sentence—If called for. 

S. 23 of the Criminal Tribes Act is not appli¬ 
cable to the case of a person convicted under 
S. 451, I. P. Code, who has been previously con¬ 
victed of an offence under S. 380, I. P. Code. 
Neither S. 380 nor S. 451, I. P. Code, is an offence 
mentioned in Sch. I of the Criminal Tribes Act. 
In such a case no enhanced sentence is called for 
as required by S. 23. (Rowland, J.) Mosaheb 
Dome v. Emperor. 183 I.C. 660=5 B.R. 978= 
1939 P.W.N. 627=12 R.P. 177=40 Cr.L.J. 833 
(2)=20 Pat.L.T. 879-A.I.R. 1940 Pat. 14. 

- S. 23 — Applicability—Previous conviction 

under S. 411, /. P. Code. 

S. 23 of the Criminal Tribes Act, is inapplicable 
to a case where a member of a criminal tribe had 
been previously convicted under S. 411, I. P. Code 
as an offence under that section does not fall 
within the purview of Sch. I of the Act. (Abdul 
Rashid, J.) Mukhalya v. Emperor. 40 P.L.R. 
54. 

- S. 23 (1) — Construction—“Special reasons 

to the contrary”—Determination of — Circum¬ 
stances to be considered by Court. 

There is no reason for holding that the “special 
reasons to the contrary" in S. 23 (1) of the 
Criminal Tribes Act must be something apart 
from the nature of the offence, such as youth, 
illness, age or sex. The fact that the offence is 
not of a very serious nature may form a “special 
reason to the contrary” within the meaning of 
S. 23 (1) for reducing the sentence. The Court 
must in every case consider all the circumstances 
in determining whether there are special reasons 
for not inflicting the minimum sentence. That 
the previous conviction took place a long time ago, 
the nature of the offence of which the accused is 
convicted, and the seriousness of the previous 
offence, to be judged generally from the sentence 
imposed, are all circumstances which the Court 
must consider in determining whether there are 
“special reasons.” (Beaumont, C.J. and Lokur „ 
J.) Emperor v. Magan Bhika. I.L.R. (1939) 
Bom. 169=181 I.C. 786=40 Cr.L.J. 565=11 R- 
B. 350=41 Bom.L.R. 284=A.I.R. 1939 Bom. 
153. 

- Ss. 22 and 23 (1) (b)— Convictions re¬ 
quired need not be convictions after becoming 
member of criminal tribe. 

The three convictions required before the provi¬ 
sions of S. 23 (1) (b) come into operation need 
not be convictions after the accused has become a 
member of a criminal tribe, and if the accused is 
convicted or scheduled offences before he has be¬ 
come a member of a criminal tribe, these must be 
counted against him. (Davis, J.C. and Lobo r 
A.J.C.) Pandhi Farid v. Emperor. 30 S.L.R. 
100=164 I.C. 95=37 Cr.L.J. 948=9 R.S. 41= 
1936 Cr.C. 675=A.I.R. 1936 Sind 91. 

--S. 23 (1)— Membership of criminal tribe— 

Material time—Time of occurrence or time of 
conviction. 

S. 23 (1) of the Criminal Tribes Act relates to 
the time of conviction and not to the time of the 
occurrence which is the subject-matter of the case 
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which ends in his'conviction. ( Pandrgng Row, 
J.) Kondayya v. Emperor. 1940 M.W.N. 242 
=51 L.W. 484=A.I.R. 1940 Mad. 298= (1940) 
1 M.L.J. 775. 

-S. 23— Scope and applicability. 

S. 23 of the Criminal Tribes Act refers only to 
convictions for offences specified in Sch. I of the 
Act and has no application to a conviction for an 
offence which is not contained in that Schedule. 
S. 23 (1) of the Act has in mind not only the 
previous convictions of the accused but also the 
offence for which he is being tried. ( Thomas, 
C.J. ) Emperor v. Bfhart. 14 Luck. 306=1938 
O.W.N. 1053=1938 O.A. 804=1938 A.W.R. (C. 
C.) 88=1938 O.L.R. 464=1938 A.Cr.C. 126= 
178 I.C. 95=39 Cr.L.J. 1002=A.I.R. 1939 Oudh 
16. 

- S. 23 (1) (b) —“Special reasons to the 

contrary”—Meaning of. 

The circumstances that a long interval of time 
has passed between the last conviction and the 
commission of the present offence is a special 
reason to the contrary within the meaning of 
S. 23 (1) ( b ) of the Criminal Tribes Act for 
awarding a reduced sentence. ( Lakshniana Rao, 
/.) Villi Chinnu v. Empf.ror. 49 L.W. 457= 
1939 M.W.N. 314=(1939) 1 M.L.J. 617. 

CROSS CLAIMS. 5Ve C. P. Cope, O. 8, R. 6; 
O. 21, R. 19. 

CROSS COMPLAINTS. See Criminal Trial. 
CROSS DECREE. See C. P. Code, 0.21, R. 18. 

CROSS-EXAMINATION. 

See (1) Evidence. 

(2) Evidence Act, S. 154. 

( 3 ) Criminal Trial—Cross-Examination. 

CROSS OBJECTIONS. See C. P. Code, O. 
41, R. 22. 

CROWN. 

See also (1) Cr. P. Code, Ss. 256—257. 

(2) Evidence Act, Ss. 137 — 161. 

- Duty of, to abode by and obey law. 

It is the duty of the Crown and of every branch 
of executive to abide by and obey the law. If 
there is any difficulty in ascertaining it, it is the 
duty of the executive in cases of doubt to ask 
for directions from the Court to ascertain the 
law, in order to obey it and not to disregard it. 
( Courtney-Terrcll, C.J., Mohammad Noor and 
Varma, JJ.) Kuchwar Lime and Stone Co. v. 
Secretary ok State. 16 Pat. 159=166 I.C. 966 
=9 R.P. 361=3 B.R. 248 (2) = 1937 P.W.N. 102 
= 18 Pat.L.T. 95=A.I.R. 1937 Pat. 65 (S.B.). 

- Liability for torts or negligent acts of 

sen’ants — Limits. 

When the duty to be performed is imposed by 
law and not by the will of the party employing 
the agent, the employer is not liable for the wrong 
done by the agent in such employment. Hence the 
Secretary of State will not be liable for torts or 
acts of negligence committed by Government ser¬ 
vants while performing acts done in the exercise 
of powers which are usually termed sovereign. 
(Haveliwala, J.C .) Rahimbux v. Secretary of 
State. 32 S.L.R. 8=173 I.C. 100=10 R.S. 195 
=A.I.R. 1938 Sind 6. 

-- Liability for tort of servants. See Tort— 

Vicarious Liability. A.I.R. 1936 Sind 130. 


j CROWN. 

-—;- ;Prerogative to assign or alter sources of 

irrigation—Nature and extent of—Declaration in 
respect of — Form—Petial cess—When could be 
'■ levied—Improper levy — Remedy. 

While Government is entitled to supply water 
from such source as it thinks proper, this right 
is subject to the condition that the ryot who is 
I entitled to get water for his registered wet fields 
gets his accustomed supply of water. A declara¬ 
tion that a person is entitled to take water from a 
particular sluice only so long as the Government 
does not make an efficient alternative provision, is 
quite in accordance with law, Penal Cess was not 
intended by the legislature to be allowed to be 
levied in cases where the ryot is only exercising 
his undoubted rights. Assuming that a penal cess 
was not illegal when it was levied and as such a 
refund of the cess paid could not be ordered, the 
ryot would nevertheless be entitled to damages, 
if the levy was found to be improper. ( P and rang 
Row, J.) Secretary of State for India in 
Council v. Muniyappan Chetti. 1938 M.W.N. 
194=48 L.W. 115=178 I.C. 351=11 R.M. 445= 
A.I.R. 1938 Mad. 509=(1938) 2 M.L.J. 355. 
-Prerogative of dismissing servants at plea¬ 
sure—Applicability to Local Bodies. See Bombay 
Municipal Boroughs Act, S. 33. 39 Bom.L.R. 
i269. 

- Prerogative of legislation in case of ceded 

possession—Territory acquired by voluntary ces¬ 
sion by consent of inhabitants—-Grant of repre¬ 
sentative institutions—Effect of. 

The prerogative of the Crown to legislate by 
Orders in Council and Letters Patent for the 
government of a possession or ceded territory is 
not restricted to territories acquired by cession in 
a limited sense, excluding voluntary cession by the 
consent of the people. There is no authority for 
making a distinction between cession from some 
sovereign power and cession by general consent 
or desire of the inhabitants. The Crown, by the 
grant of representative institutions to the inhabi¬ 
tants of an acquired territory, is not immediately 
and irrevocably deprived of its right to legislate 
by Letters Patent or Orders in Council unless 
there is an express reservation of a right to that 
effect. The true rule is that such a grant, without 
the reservation of a power of concurrent legis- * 
lation, precludes the exercise of the prerogative 
while the legislative institutions continue to exist. 

(Lord Maugham.) Sammut v. Strickland. 180 
I.C. 424=11 R.P.C. 159=48 L.W. 551=A.I.R. 
1939 PC. 39 (P.C.). 

-Priority—Court fee due to Government in 

pauper suit—Order for payment by defendant— 
Execution sale of latter's propertj' by another 
decree-holder—Claim by Government for paj'ment 
out of sale proceeds—Maintainability. See C. P. 
Code, S. 73 (3), and O. 33, Rr. 10 and 13. 70 
M.L.J. 601. 

--- Right of to levy assessment on land — 

Claim to exemption — Onus. 

The ruling power in India is entitled as a matter 
of right to levy such assessment on land as it 
thinks proper, and if any one wants to claim any 
exemption from liability to pay such assessment, 
whether it is called land revenue or ground rent 
or by any other name, he must establish that ex¬ 
emption by sufficient evidence. It is not for the 
Crown to prove that it has reserved its right to 
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levy assessment on land. ( Pandratig Row, J .) 
Secretary of State v. Sarangapani. 161 I.C. 
1002=8 R.M. 938=1936 M.W.N. 356=A.I.R. 
1936 Mad. 320. 

-Kight to tax—If lost by not charging land 

revenue for over 60 years. See Grant—Lost 
Grant. A.I.R. 1937 P.C. 271=(1937) 2 M.L.J. 
362 (P.C.). 

-Servants of. See also Government of 

India Act, S. 96-B. 

- Servants of—Tenure of—Suit for damages 

for dismissal. 

A servant of the Crown remains in service at 
the pleasure of the Crown and is liable to be 
discharged at any time and hence can have no 
cause of action against Secretary of State for 
damages. ( Rupchand Bilaram, A.J.C.) Nariman 
Ardeshir v. Secretary of State. 30 S.L.R. 395 
=9 R.S. 203=167 I.C. 812=A.I.R. 1937 Sind 
i3. 

-Servants under—Tenure of service—Dis¬ 
missal—Right to damages. See Master and 
Servant—Crown. A.I.R. 1937 Sind 13. 

- Stocks of incorporated Railway Company 

acquired by Crown by Act of Parliament — Subse¬ 
quent transfer to third person—Remedy of stock 
holders. 

Where stocks of an incorporated Railway Com¬ 
pany are acquired by the Crown or Minister of 
Finance as a trustee for the Crown by Acts of 
Parliament, orders in Council and agreement con¬ 
sented to by majority of stock-holders and entries 
in stock registers are made to that effect, an action 
by stock-holder of the Company for a declaration 
that the transfer and acquisition by the Crown of 
the stocks is ultra vires and for rectification of 
register is not maintainable. Their remedy is by 
way of petition of rights, notwithstanding that the 
Crown may have transferred the stocks to third 
person or amalgamated the same with another 
incorporated company. But an action for relief 
by way of damages against the Railway Company 
founded upon an alleged breach of duty in remov¬ 
ing the name of the stock-holder in question and 
substitution of that of the Crown instead does 
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CROWN GRANTS ACT (1895), S^MJ'O 

CROWN GRANTS. See Crown Grants Act. 
CROWN GRANTS ACT (XV OF 1895)— 

Applicability-Grants of Sunderbans lands^-Dis- 
cretion to impose conditions—If limited. 1 • , .• 

Obiter. —The Crown Grants Act applies to 
grants by Government of Sunderbans lands. The 
Crown has unfettered discretion to impose, any 
condition, limitation, or restriction in its grants. 
(M it ter and Biswas, JJ.) Ambuj Bashini Chow- 
dhurani V. Secretary of State. I.L.R. (1938) 

2 Cal. 1=182 I.C. 121=12 R.C. 5=42 C.W.N. 
239=A.I.R. 1938 Cal. 229. 

- Applicability—Grant of jagir by Govern¬ 
ment to be enjoyed so long as any of grantee*s 
survivors should survive—Stipulation that grantee 
should not transfer any part of estate by way of 
sale or by creation of mokarrari tenure—Effect of 
A tenure was created in 1842, by the proprietor 
of an estate, and granted in consideration of ser¬ 
vices to be rendered as barkandaz. The estate 
was subsequently forfeited to Government, and in 
1881, there was a formal dispensation with the 
services which the jagirdar had to render as bar¬ 
kandaz, and a new grant was created of the tenure 
freed of those services at an annual rent. The 
new grant created a jagir for the descendants of 
an earlier jagirdar to enjoy so long as any of his 
descendants should survive. There was a stipu¬ 
lation that the jagirdar had no power to transfer 
by sale or by creation of mokarrari tenures any 
part of the tenure with a liability to resumption if 
unauthorised transfer should be made. 

Held, (1) that the tenure was a Crown grant, 
a grant effected by the Crown Grants Act in such 
a manner that the provisions of the Transfer of 
Property Act would not apply to it, so that it 
took effect according to its tenor whatever might 
be the conditions laid down; (2) that the grant 
made a clear restriction against alienation and 
granted a limited interest which was not trans¬ 
ferable either by operation of law or by voluntary 
alienation; and (3) the estate could not therefore 
be attached and sold in execution of a decree 
against the jagirdar. 

Roiuland, J. —When a Crown grant contains a 


lie. To such an action the person whose name ,s ^ainstaliena^of the estate, that 

substituted for that stock-holder need not be Drohibition must take effect j n accordance with 
joined as defendant nor can such a claim be 
prevented from proceeding against the defendant 
Company, on the ground that the stock-holder's 

* ^ ’ «• * 1 . • _._1 _ A _ __ _ X i _ J „ 


title to any relief may ultimately turn out to de¬ 
pend upon the invalidity of the impeached Acts of 
Parliament and order in Council. ( Lord Russell 
of Killowen.) Lovibond v. Grand Trunk Rail¬ 
way, Canada. 163 I.C. 547=9 R.P.C. 25=A.I. 
R. 1936 P.C. 212 (P.C.). 

CROWN DEBTS. See (1) C. P. Code, S. 73. 

, (2) Companies Act, S. 230. 

Priority—Money due from mortgagor in 


* 

proh 

its terms. (James and Rowland, JJ.) Upendra 

Singh v. Meghnath Singh. 18 Pat. 370=5 B. 

R. 850=183 I.C. 56=12 R.P. 86=A.I.R. 1939 

Pat 598. . „ „ x 

- Applicability—Leases of Sunderbans 

lands. 

The grants or leases of Sunderbans lands, 
which are lands vested in the Crown by S. 39 
of 21 & 22 Viet., c. 106, executed by the Sun¬ 
derbans commissioner on behalf of the Secre¬ 
tary of State for India in Council are Crown 
grants and to these grants the Crown Grants 


C.W.N. 81=A.I.R. 1938 Cal. 211. 

S. 2 —Share in eemindari held by family 


respect of kudimaramath —Suit on mortgage by Act applies. ( Hitter , J.) 

simple mortgagee — Appointment of receiver — Nanda v. Jadunath Banerji. LL.R. 

Right of Crown to payment by receiver out of Cal. 626=178 L C. 718=11 R. C. 393=42 

rents and profits in preference to mortgagee's 

claim. See Mortgage—Mortgage suit. (1940) r -.- - ■ - 

1 M L T 429 — Remission of land revenue on the share by (ro 

_-Priority—Property sold in execution at vem ment—Grant for 

instance of attaching creditor—Income-tax due by from generation to generation-sale of share 

i„d<r»rw»nf-d**htnr— Annlication bv Crown for pay- —P" 556 * to purchaser— B n€ fi* f 9 * tb0 

Where the Government makes a grant 01 uw 


judgment-debtor—Application by _ - _ 

ment out of sale proceeds— Competency, oe* U 

P. Code, S. 151. 1938 M.W.N. 197=(1938) 1 
M.L.J. 351 (F.B.). , 


UV/rw uuiviib o- - - - ' <j 

land revenue of a' share of a zemindan owned 
by a family for the maintenance of the family 
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•CROWN GRANTS ACT (1895), S. 2. , CURRENT ACCOUNT. 

from generation to generation, the right under I table grant of a village, 
the grant is one restricted in its enjoyment to grant not an absolute estate, 
tho family and is not capable of transfer. Where 
the share in the zamindari, held by the family 
from before the grant of the land revenue, is 
sold in auction, what passes to the purchaser 
is only such share as it stood before the grant 
by the Government, the grant of the land 
revenue remaining with the grantee family. 

( Sulaiman, C.J. and Bennet, J.) Hiba Ahmad 
v. Mt. Ram Piari. 1937 A.L.J. 667 = 1937 A. 

W.R. 624 = 170 LC. 30 = 1937 R.D. 300 = 1937 
A.L.R. 646=10 R.A. 105=A.LR. 1937 All. 633. 

Ss. 2 and 3— Scope of—Crown lease — 

ft • « A M 4 • 4 


Restrictive clause as to submission of bounda 
r.y dispute only to Revenue authorities—If af¬ 
fected by S. 28 of the Contract Act—Objection 
as to Civil Court's jurisdiction—Who can raise. 

It is not only the T. P. Act that is affected 
by the Crown Grants Act. S. 3 of the Act de¬ 
clares the unfettered discretion of tho Crown 
to impose such conditions and limitation as it 
thinks fit, no matter what the general law of 
the land be. By reason of this section, a res¬ 
trictive clause in a Crown lease which compels 
the lessee to refer any boundary dispute with 
tho adjoining lessee, only to revenue authori¬ 
ties, is not affected by S. 28 of the Contract 
Act. But such a clause cannot be availed of 
by a lessee of an adjoining lot, to oust the 
jurisdiction of the Civil Court, for the reason, 
that his predecessors in interest were not par¬ 
ties to the contract entered into between the 
Secretary of State in Council and tho other 
lessees’ predecessors in interest. (Hitter, J.) 
Jnanendranath Nanda v. Jadunath Banerji. 
I.L.R. (1938) 1 Cal. 626 = 178 LC. 718 = 11 R.C. 
393=42 C.W.N. 81 = A.I.R. 1938 Cal. 211. 

■S. 3— Effect of. 


Tho effect of S. 3 of the Crown Grants Act 
is that when a grant has been made by the 
Crown, the Crown is not with reference to that 
grant, bound by any of tho sections of either 
the Tenancy Act or the Transfer of Property 
Act or the Contract Act. ( Bennet and Verma, 
JJ.) Gaya Prasad v. Secretary of State. 181 
XC. 584 = 11 R.A. 587=1939 A.W.R. (H.C.) 165 
= 1939 A.L.J. 164 = 1939 R.D. 155 = A.I.R. 1939 
All. 263. 

S. 3 — Scope and effect of—If confers a 


conferring on ' the 
, but a limited inter¬ 
est to enjoy the rents and profits of the village 
for his lifo and a similar interest on his heirs 
who will succeed him; it is open to the Crown 
to create successive life estates or limited in¬ 
terests, and prohibition as to alienation may be 
imposed by the Crown either by virtue of an 
enactment or by a grant. S. 3 of the Crown 
Grants Act is clear and expressly meotions that 
all limitations contained in a Crown grant shall 
be valid and take effect according to their 
tenor notwithstanding any statute or enactment of 
the Legislature, which would take in 8 . 60, C. 
P. Code. A village was granted to one S, a poli- 
gar, on 1 —8—1902, by the East India Company 
by a deed of grant. The object of the 
grant was to make a permanent provision for 
the grantee and his heirs as compensation for the 
loss sustained by resumption of the emoluments 
attached to the office as a result of abolition 
of such emoluments. Tho grantee was “to col¬ 
lect those Russooms and Maralis at the rate 
stipulated in the dowle . . . and to appropriate 
the amount to your own use.” The grantee was 
also made “to understand that the said village 
is inalienable by gift, sale or otherwise, but in 
default of legal heirs, the said village shall re¬ 
vert to the Honourable Company”. 

Held, ( 1 ) that it was competent to the Crown 
to make such a heritable grant providing for a 
succession of heirs; (2) that S. 60 of the C. P. 
Code was not applicable to the case; (3) that 
the rents and profits of the estate in the hands 
of tho holder could be appropriated for the use 
of the creditors; (4) that the prohibition against 
alienation under the grant was not intended 
tor the protection of the Government, but was 
made in pursuance of a policy of preserving in- 
tact tho property in the family; ( 5 ) the only 
of , t, ! e •■older was to enjoy the rents and 
profits during his life and they are attachable 
and saleable, ( 6 ) and the proper order to be 
made was to direct the appointment of a receiver. 

(Venkataramana Rao, ,7.) Sukdararajulu Naidu 

?oo P i~ AH Naidu * I-IfcR. (1938) Mad. 767 = 

A 8 TT^ C it^o 7 7ir 12 E M - 10 5 = 1938 M.W.N. 440 = 
A.LR. 1938 Mad. 623= (1938) 1 M.L.J. 686 


S. 3 and Berar Inam Rules 


(1859) 


right to sue. 

All that S. 3 of the Crown Grants Act means 
is that the Crown is entitled to put such condi¬ 
tions in a grant which a private individual could 
not, but the only advantage to the grantee is 
that tho grant to him is not invalid if given 
by the Crown when it might be invalid <if given 

by an individual. It cannot be said to confer I ILE 944^1 

the right to sue on the rrrnnfPA if .J. _ a £* 244 — 1940 N.L.J. 78 —A.LR. 


Inams—Nature of—Devolution—Law as to". 

An mam which is a Crown grant will be go¬ 
verned by S. 3 of the Crown Grants Aet whfch 
excludes the application of the personal law. 
If there is any ambiguity in the inam certificate, 
the question would have to be decided <in accord- 
ance with the Inam Rules of 1859. (Stone, C.J. 
and Ntyogi, J.) Shrikam Deorao v. Banya Bai 


the right to sue on the grantee, if he had no 1940 Nag 12Q 
such right, had the grant in liis favour been r‘T?TTT?T „ 

made by an individual. (Hamilton and Yorke, Sec Restitution of Conjugal 

JJ.) Ra*a Husain Khan v. Saiyid Mahomed. Kights - 

14 Luck. 22=174 LC. 993=1938 O.A. 353 = 1938 CULPABLE HOMICIDE. See Penai Podf 

i/\ ttt A —— 1 non t n m j - 1 a Con a ' V/UUt* 


•O.W.N. 462=1938 O.L.R. 244 = 10 R.O. 287= 
A.I.R. 1938 Oudh 175. 

-S. 3— Scope and effect—Grant of village 

to poligar to be enjoyed by grantee and his heirs 
—Prohibition an alienation—Successive life es¬ 
tates to granttee 1 and his heirs — Validity — At- 
tachability of village — C. P. i',ode, S. 60. 

It is competent to the Crown to make a lieri- 

Q. D —191 


Ss. 299-304. 

CUMULATIVE SENTENCE. 

See (1) Cr. P. Code, S. 35. 

„ (2) Penal Code, S. 71. 

CURRENT ACCOUNT. 

See (1) Accounts. 

„ (2) Banker and Customer. 


i i 
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CUSTODIA LEGIS. See C. P. Code. O. 40, 

R. 1. 

CUSTODY. 

See (l) Guardian. 

„ (2) Guardian and Ward. 

„ (3) Lunacy Act. 

„ (4) Minor. 

„ (5) Possession. 

CUSTOM—(General). 

Abrogation. 

Applicability. 

Burden of proof. 

Custom of trade. 

Customary right. 

Discontinuance. 

Essentials of validity. 

Evidence. 

Family custom. 

Haq-i-chaharam. 

How made. 

Jains. 

Mamool. 

“Nattukottai Chetties.” 

Proof. 

Reasonableness. 

Right of privacy. 

Succession. 

Validity. 

Abrogation. 

-(General) —A brogation — Proof. 

It cannot be said that once a custom -is proved 
to exist, it cannot be altered except by subse¬ 
quent legislation. It is well settled that just 
as the will of the community established a cus¬ 
tom in the first instance, so the same community 
may by expression of its collective will, evidenced 
by well-established practice extending over a 
sufficiently long period, abrogate or change the 
custom. ( Tek Chand, J .) Abdul Majid v. Suba 
Khan. 40 P.L.R. 588. 

■Abrogation — Proof—Village expanding and 


showing features of town—If proves abrogation 
of custom. 

Where a wajib-ul-arz has recorded the existence 
of a custom restraining alienations by non-pro¬ 
prietors in a village, the fact that the village has 
expanded since then and shows some features of 
a town cannot by itself be held to be enough to 
show that the custom has been abrogated. ( Bhide, 
J.) Rati Ram v. Sfiera Ram. I.L.R. (1939) 
Lah. 266=181 I.C. 436 = 11 R.L. 828 = 40 P.L.R. 
990=A.I.R. 1939 Lah. 53. 

Applicability. 

■Applicability — Presumption. 


In the absence of any special custom to the 
contrary the parties will be presumed to be govern¬ 
ed by their personal law in the matter of succes¬ 
sion. ( Abdul Qayoom, C.J. and JanTci' Nath 
Wazir , J.) Hakim Ali Shah v. Nawab Bibi. 39 
P.L.R.J. & K. 61. 

Burden of proof. 

Personal law — Applicability—Presumption 


—Burden of proof—Agriculturists tribes of Pun¬ 
jab migrating and settling in Sind—Law of suc¬ 
cession. 

There os not, even in the Punjab, any presump¬ 
tion in favour of parties to a suit, being governed 
by customary law as against personal law. It 
must be proved. Neither S. 5 of Hie Bombay Regu- 
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lation IV of 1827, nor S. 5 of the Punjab Laws 
Act raises any presumption of any custom as 
against the general or any personal law. It is only 
when custom is established that it is to be the 
rule of law. Any special custom or usage modi¬ 
fying the ordinary law of succession should be 
ancient and invariable, and should be established 
by clear and unambiguous evidence. The best 
evidence of custom is found in connection with 
the division of land, and the Revenue Records are 
therefore, of considerable value, when the ques¬ 
tion is as to the law applicable to parties belong¬ 
ing to agricultural tribes who have migrated from 
the Punjab to Sind. (Davis, J.C. and Tyabji r 
J.) Aisha Bibi v. Begum Bibi. I.L.R. (1939) 
Kar. 475=12 R.S. 143=185 LC. 87=A.I.R. 1939 
Sind 263. 

- Enforceability—Basis of. 

The foundation on which a custom is enforced 
by the Courts is that the parties have been guiding 
themselves by a particular course of conduct of 
their own volition. It is contrary to justice, equity 
and good concience to make the parties act in 
disregard of their habits, their methods of dealing" 
with property, and the expectations formed as to 
the devolution of estates, succession and inherit¬ 
ance. A person who comes forward stating that 
there is a particular customary rule should obvi¬ 
ously be able without any great effort on his part 
to enunciate the custom with certainty and pre¬ 
cision. It is difficult to believe in the existence 
of a custom, the propounder of which is himself 
unable to state it dn precise and clear terms. 

It is tho foundation on which the force of the 
custom rests that the custom should be well known, 
should be clearly understood, and should be the 
standard by which the parties have been guided 
in their conduct. (Bromfield and Tyabji, JJ.) 
Bai Sarkar v. Ismail Gafoor. 60 Bom. 919=167 
I.C. 380 = 9 R.B. 299 = 38 Bom.L.R. 1034=A.I.R. 
1937 Bom. 65. 

Custom of trade. 

■Custom of trade—Duty of person setting 


up. 

If a custom of trade is to be founded upon, it 
must be specifically and definitely pleaded and it 
must be clearly and unambiguously established by 
the evidence. (Thom, C.J. and Ganga Nath , J.) 
Vishwanath v. Ram Narain Das. 190 1.0. 109 = 
1940 A.W.R. (H.C.) 354=1940 A.L.J. 395=A.I.R. 
1940 A. 405. 

Customary right. 

Customary right — Easement—Distinction 


between. 

A customary right is not an easement properly 
so called. An easement proper belongs to a 
determinate person or persons in respect of his 
or their land. A congeries of persons like the 
inhabitants of a locality, unless incorporated as 
a determinate juridical person, cannot claim an 
easement. A customary right belongs to no 
individual in particular. Easements are, so to 
speak, private rights belonging to particular per¬ 
sons, while customary nights are public rights 
annexed to the place in general. (Biswas, <J.) 
Hari Sadan De v. Radhika Prasad Pandit. 66 
O.L.J. 270 = 176 LC. 252=10 R.C. 784=A.LR* 
1938 Cal. 202. 

- Customary right—Proof of. 

In order to find a customary right, enjoyment 
for a period at least as long as a prescriptive 
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or easementary right would require, is necessary. 
Consequently to establish a right of cremating 
dead bodies in a certain land it must be proved 
that the land has been used as cremating ground 
continuously for the last twenty years, peace¬ 
ably and openly. ( Eanjitmal and Sukhdeonarain, 
JJ.) Ganesh v. Sonsingh. 1939 Mar.Ii.Il. 73 
(Civ.). 

- Customary right—Village pathway—Custo¬ 
mary casement—Proof of. 

Persons claiming a customary easement have not 
only to prove the elements required by S. 26 of the 
Limitation Act, but also something more, namely, 
that the custom set up was ancient, continuous 
peaceable, reasonable, certain and compulsory. 
Where a pathway is claimed as a village pathway, 
and not as a public pathway, it is ne¬ 
cessary to show that the user was of 
tho pathway as a village pathway. It must 
bo shown to have been used by the inhabitants 
of the village concerned as such and not as 
members of the general public. ( Biswas, J.) 
Hari Sadan De v. Radiiika Prasad Pandit. 66 
C.L.J. 270 = 176 I.C. 252 = 10 RC. 784 = A.I.R. 
1938 Cal. 202. 

Discontinuance. 

Discontinuance—Tribal custom restraining 
testamentary disposition discontinued—Duty of 
Court. 

■ t A tri »l custom restraining testamentary disposi¬ 
tion can bo discontinued. Indian Courts ought 
not to give effect to a custom which the growing 
consciousness of tho community in which it is 
said to have prevailed is preferred to treat as 
unsuited to modern conditions and from which 
it * 1 as allowed a departure in several cases. 

(Abdul Rashid , J.) Abdul Majid v. Suba Khan 
189 I.C. 636 = 13 R.L. 90 = 42 P.L.R. 70 = A.I.R. 
1940 Lah. 109. 


Essentials of validity. 

-Essentials of validity. 


I CUSTOM—(General). 

from inheritance—Brahm Gaur Thakurs of Pawa- 
yan estate in Shahjahanpur district. 

Among the Brahra Gaur Thakurs of the Pawa- 
yan estate situated in the Shahjahanpur District 
of tho United Provinces, the custom, or at all 
events, a common practice in the family of ex- 
eluding daughers from inheritance was prevalent 
from as early as 1764. (Sir George Lowndes) 
Ajai Verm a v. Vijai Kumari. I.L.R. (1939) 
Kar. 98 (P.C.) =179 I.C. 620 = 1939 A.W.R. 

(P.C.) 1 = 1939 O.W.N. 157 = 41 P.L.R. 112 = 5 
B.R. 312 — 1939 O.L.R. 90 = 43 C.W.N. 585 = 1939 
P.W.N. 143 = 1939 M.W.N. 217 = 11 R.P.C. 145 = 
1939 A.L.J. 264 = 41 Bom.L.R. 700 = A.LR. 1939 
P.C. 22 (P.C.). 

Family custom modifying personal law— 
Whether can be allowed to be proved. See Bengal, 
Agra and Assam Civil Courts Act, S. 37. A.I.R. 
1936 All. 443. 

- Family custom — Proof — Exclusion of 

daughters—Instances of custom taking effect—If 
need be proved. 

mere a family custom of exclusion of 
daughters from inheritance is pleaded, proof of 
actual instances of such a custom taking effect 
is not necessary. (Sir George Lowndes.) 
Ajai Verm a v. Vijai Kumari. I.L.R. (1939) 
Kar. 98 (P.C.) =179 LC. 620 = 1939 A.W.R. 

(P.C.) 1 = 1939 O.W.N. 157 = 41 P.LJJ. 112 = 5 
B.R. 312 = 1939 O.L.R. 90 = 43 C.W.N. 685 = 1939 
P.W.N. 143 = 1939 M.W.N. 217 = 11 R.P.C. 145 = 
1939 A.L.J. 264=41 Bom.LJR. 700=A.LR. 1939 
P.C. 22 (P.C.). 


-Family custom—Proof of. 


- J. 

A custom must be proved to be ancrient and 
invariable by clear, consistent and cogent evidence. 
(Nuyogi and Subhcdar, A.J.Cs.) Yadgar Hussain 
v. Muhammad Ibrahim Raza. 31 N.L.R. (Supp ) 

202=163 I.C. 179 = 8 R.N. 299 = A.LR. 1936 Nag. 
71« 

- Essentials—Supersession of Hindu Law. 

A custom in supersession of the ordinary rules 
of Hindu Law, must bo ancient, certain and rea¬ 
sonable and being in derogation of tho general 
rules of law must bo proved by very strong 
evidence and be construed strictly. (Hamilton, J.) 
Jadunat n SiNGn v. Bisheshar Singii. 178 LC 
950-1938 O.W.N. 1267 = 1939 O.A. 2 = 11 RO 
127=1938 O.L.R. 527 = A.I.R. 1939 Oudh 17. 

- . Evidence. 

-Evidence — Appreciation — Finding—How to 
be arrived at. 

Where a custom is pleaded and evidence is let 
in, in order to arrive at a finding, the Court 
should consider tho evidence as a whole and the 
finding should depend upon the cumulative effect 
of the entire evidence. (Niamatullah and Baj- 
pai, JJ.) Mahadeo v. Baleshwar Prasad. 186 
LC. 564 = 12 R.A. 416 = 1939 A.L.J. 708 = 1939 
A.W.R. (H.C.) 671 = 1939 R.D. 493=A.I.R. 1939 
All. 626. 

Family custom. 

—- Family custom—Exclusion of daughters 


* 0 

A family custom may be proved by any one 
or all of the following kinds of evidence: (a) 

Official Reports, though not conclusive, these are 
very valuable as affording the views of Govern¬ 
ment officials at a time when there was no con¬ 
troversy about the matter. (b) Judgments of 
Courts by which such a custom was judicially 
recognised. (c) Statements by persons having 
special means of knowledge about such customs 
Jaitmalsingh v. Rawat Heersingh. 1939 Mar. 
L.R. 14 (I.K.). 

- Family custom — Proof—Opinion of res¬ 
ponsible members of the family — Admissibility — 
Falu>e. 

Where a family custom is pleaded, the opinions 
of responsible members of the family as to the ex¬ 
istence of such a custom, and the grounds of their 
opinion, though generally in the nature of 
family tradition are clearly admissible. There 
is no reason why such testimony should 
be disregarded. (Sir George Lowndes .) 
Ajai Verma v. Vijai Kumari. LL.R. (1939) 
Kar. 98 (P.C.) =179 LC. 620 = 1939 A.W.R. 

(P.C.) 1 = 1939 O.W.N. 157=41 P.L.R. 112 = 5 
B.R. 312 = 1939 O.L.R. 90 = 43 C.W.N. 585 = 1939 
P.W.N. 143 = 1939 M.W.N. 217 = 11 R.P.C. 145 = 
1939 A.L.J. 264=41 Bom.LjR. 700=A.LR. 1939 
P.C. 22 (P.C.). 

-Finding as to existence—When open to in¬ 
terference in second appeal. See C. P. Code, S. 

100— Custom. 1939 O.W.N. 372. See also 1939 
A.W.R. (H.C.) 313. 

-Finding on custom not based on any evi¬ 
dence—Certificate if necessary for second 
appeal. See Punjab Courts Act, S. 41. A.I.R. 
1939 Lah. 366. 
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-Gayawals of Gaya—Gift of gadi by soil¬ 
less Gayawal—Effect. See Hindu Law—Adop¬ 
tion—Gayawals of Gaya. 180 I. C. 990—5 
B.R. 516. 

Haq-i-chaharam. 

-Haq-i-chaliarum —Existence of practice of 

exacting—When can he inferred. 

The question whether the Haq-i-chaharum could 
be exacted on sale or not depends really on the 
contract between the zamindar and the person 
in occupation of the site. If the grant was 
made long ago and its nature is not known it 
may be inferred from the prevailing practice 
that a grant was made in a particular form. If 
it can be shown over a long period of years that 
the assumption lias always been made and act¬ 
ed upon that grants included the conditions that 
a vendor or a vendee would pay l|4thof the pur¬ 
chase price to the zamindar, then it might fairly 
be assumed that the forgotten grant was in the 
same form unless the contrary is shown. Where 
the grant was made long ago and its nature 
was unknown and it was not shown that there 
was any practice of exacting haq-i-chaharum at 
the time the grant was made, it could not be 
inferred that the grant was subject to such pay¬ 
ments, from the mere fact that in recent years 
such grants were being made subject to such 
payments. (Allsop, J .) Ramai Chaubey v. 
Ram Datta Sonar. 1940 A.L.J. 267—1940 
A.W.R. (H.C.) 252=1940 R.D. 210=A.I.R. 

1940 A. 314. 

-Haq-i-chaliaram —Liability to pay—If ex¬ 
tends to involuntary sales also. 

Where by a custom the Zamindar is entitled 
in the case of sales of houses to a share of the 
sale proceeds as haq-i-chaharam, the custom, ex¬ 
tends to voluntary and involuntary sales alike. 
(Misra, J.) Manni Lal v. Gauri Shankar^. 
178 I.C. 748=11 R.A. 334=1938 A W.R. (H. 
C.) 665=1938 A.L.J. 981=1938 R.D. 815— 
A.I.R. 1938 All. 655. 


-How made. 


How made. 


Customs are made by the consent of the 
parties or by the operation of natural forces; 
they cannot bo super-imposed by Government. 
All that the Government can do is to make the 
way easy for those who may be in favour of tho 
change. Jaitmalsingh v. Raw at Heersingh. 
1939 Mar. L.R. 14 (I.K.). 


Jains. 

_ Jains — Adoption — Husband's authority — 

Necessity — Onus. 

It was held that a particular custom that a 
Jain widow could adopt without her husband’s 
authority had not been established by such a 
long series of judicial decisions, as to make it 
apply universally to the Jain community; as 
such a plaintiff relying on such a custom had to 
prove that it existed in his own community or 
family. ( Weston, I.C.S.) Chand Koer v. Pem 
Raj. ‘ 1938 A.M.L.J. 79. 

- Jains—Widow if takes absolute estate. 

The widow takes an absolute estate among 
Jains in general not merely in some particular 
sub-sects. (Stone, C. J. and Bose, J.) Tul- 
SIBAM KniRCIlAND v. Chunnilal Panchamsao. 
I.L.R. (1940) Nag. 149=178 I.O. 825=11 R. 
N. 254= A. 1.R. 1938 Nag. 391. 
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-Judicial decisions—Value—Considerations. 

See Evidence Act, S. 13—Judicial Decisions. 
1939 A.L.J. 708. 

Mamool. 

- Mamool—Inference of legal Origin — Pay¬ 
ment of paddy to temple by holder of office 
of mutta in Agency tracts—Payment made by 
successive holders for long time beyond the time 
of living memory—Holders not believers in wor¬ 
ship in temple — Inference—Payment — If virtue 
tenurae— Enforceability — If can be deemed 
voluntary. 

Where a customary payment has been made 
for a long series of years, the presumption gene¬ 
rally is that the payment was not made volun¬ 
tarily or out of generosity. It is open to the 
Courts to infer a legal origin for such a pay¬ 
ment where it is legally possible. Where it is 
found that the muttadars of a mutta in the 
Agency tract of Ganjam have been paying a 
certain amount of paddy to a certain temple, 
though the muttadars did not believe in the 
worship of the deity in the temple, that the 
origin of the custom of payment was unknown, 
except that the custom existed beyond the time 
of living memory, and that the payment, being 
made by persons who are non-worshippers can¬ 
not be regarded as an act of piety, it has to be 
presumed that there was some reason which 
obliged the muttadar or office-holder to make the 
payment. And when it it is established that 
whoever is the office-holder makes this customary 
payment, it must be deemed that the payment 
is one which attaches to the mutta, and that it 
is payable virtue tenurae. The payment there 
is not a voluntary payment, and the muttadar 
being under a legal obligation to make the pay¬ 
ment by virtue of his holding the office of mutta, 
the payment can be enforced in a Court of law. 
(Venkataramana Eao, J.) Neelakanta Rajen- 
dra Patro v. Balaji Pattomundolo. 173 I. 
C. 524=10 R.M. 638=1937 M.W.N. 1047= 
46 L.W. 442=A.I.R. 1937 Mad. 945. 

Nattuleottai Chetties. 

- Nottukottai Chetties —“ Samans" — Eight 

of foreign agents to. 

It is customary among Nattukottai Chetties 
to pay ten per cent, of the net profits to foreign 
agents as “samans”. Such a custom is well 
recognised. (King and Lakshmana Rao, JJ.) 
Karuthan Chettiar v. Chidambaram Chettiar. 
179 I.C. 226=11 R.M. 564=1938 M.W.N- 
576=48 L.W. 237=A.I.R. 1938 Mad. 725= 
(1938) 2 M.L.J. 79. 

-Proof—Abadi—Transfer of house sites 

in village—Evidence required—Agricultural and 
non-agricultural village — Considerations — See 
Landlord and tenant—Abadi. 1936 R.D. 19- 

Proof. 

- Change of custom—Proof — Wajib-ul-arz 

recording custom restraining alienations by non¬ 
proprietors—Proof of subsequent instances of 
alienation—Effect of. 

Where a wajib-ul-arz has recorded the exist¬ 
ence of a custom restraining alienations by non¬ 
proprietors in a village, a change of custom 
could not be established except by overwhelming 
testimony of a very large number of instances 
of alienations by non-proprietors spreading over 
a long period which could not be compatible 
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with any other conclusion except that the cus¬ 
tom had since changed. Proof of particular 
sales having taken place without objection would 
ordinarily be very good evidence only of tho 
title of the purchaser to tho land sold and while 
such sales would give title to tho individuals 
in particular portions of the village site, they 
would not prove that the rights of the proprie¬ 
tary body over tho remainder of the site had 
been extinguished. ( Bhide, J.) Rati Ram v. 
Shera Ram. I.L.R. (1939) Lah. 266=181 
I.C. 436=11 R.L. 828=40 P.L.R. 990=A. 

I. R. 1939 Lah. 63. 

- Proof—Custom in modification of ordi¬ 
nary law of succession—Essentials of validity — 
Judicial recognition of custom—Effect of. 

Custom when relied upon as modifying the 
odinary law of succession must be a custom 
well-known and distinctly ascertained. It must 
be pleaded specifically and with certainty and 
proved as it is pleaded. It must be 
established to bo ancient and invariable by clear 
and unambiguous evidence. It is only by means 
of such evidence that the Courts can be assured 
of their existence, and that they possess the con¬ 
ditions of antiquity and certainty on which alone 
their legal right to recognition depends-. The 
fact that a particular custom has been judicially 
recognised establishes that the custom is rea¬ 
sonable and not opposed to public policy, so 
that it will be upheld whenever it is proved. But 
judicial recognition of a custom in one suit 
leaves untouched the proof of the fact that the 
custom is applicable to the particular parties 
who are before the Court in another case. ( Broom¬ 
field and Tyabji, JJ.) Bai Sakar v. Ismail 
Gafoor. 60 Bom. 919=167 I.C. 380=9 R.B. 
299=38 Bom.L.R. 1034=A.I.R. 1937 Bora. 
66 . 

- Proof—Custom of neighbouring tribes — 

Relevancy. 

It is the custom of the tribe to which the 
parties belong that is to be inquired into. It 
is only in cases where custom of the parties to 
the litigation cannot be definitely ascertained 
that the consideration of the custom of the 
neighbouring tribes becomes relevant. ( Fraser, 

J. C. and Saad-Vd-Din, A.J.C.) A lam Khan 
v. Md. Akbar Kiian. A.I.R. 1936 Pesh. 116. 
- Proof—Decision on custom—Value of. 

A decision on custom is not a final decision. 
It only becomes a relevant instance under S. 13, 
Evidence Act, that such a right has been 
asserted and recognized. It is always neces¬ 
sary to assert and prove what the custom is 
( Addison, A.C.J. and Din Mahomed, J .) 
Narain Singh v. Malik Ahmad Yarkhan. 
17 Lah. 133=162 I.C. 374=8 R.L. 888=38 
P.L. R. 472=A.I.R. 1936 Lah. 21. 

- Proof—Duty of Court. 

A custom is to be ascertained from actual 
facts and it is not a matter of deduction by 
logical process from certain so called general 
principles. Whatever the ideas of equity, if a 
custom is found to exist as a fact, it should be 
upheld though it may appear to work hardships 
in some cases. The duty of the Court is to find 
out tho custom of the tribe, and, when ascer¬ 
tained, if it is not against broad principles of 
justice, equity and good conscience to apply it. 
(Fraser, J.C. and Saad-Ud-Din, A.J.C.) Alam 
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Kiian v. Md. Akbar Khan. A.I.R. 1936 
Pesh. 116. 

-Proof—Exclusion of daughter from suc¬ 
cession—Family custom as to—Evidence requi¬ 
site—Instance—Sufficiency. See Hindu Law — 
Succession. 1937 A.W.R. 169. 

- Proof—Exclusion of daughters and their 

sons from inheritance — Evidence—Sufficiency of. 

The evidence led in support of a custom of 
exclusion of daughters and their sons from 
inheritance consisted of three wajib-ul orz, some 
instances and the opinion of some witnesses. One 
of the three wajib-ul-arc was irrelevant, and the 
other two did not bear out the existence of the 
alleged custom. The alleged instances were 
expressly found to be of no value and the opinion 
evidence of the witnesses was rejected by the 
Court of facts. 

Held, that the alleged custom must be held not 
established. (Srivastava and Nanavutty, JJ.) 
Rabinath Baksh Singh v. Ram Jiwan Sinch. 
11 Luck. 701 = 1936 O L.R. 44=160 I.C. 169=8 
R.O. 251 = 1936 R.D. 54=1936 O.W.N. 50=A.I. 
R. 1936 Oudh 234. 

- Proof—Pew instances of recent times — 

Sufficiency. 

A custom can be established only by proof of 
‘ancient’ instances and a few instances of recent 
times are not sufficient. A.l R. 1937 Lah. 451 
(F.B.) Foil. ( Tek Chand, J.) Notan Das v. 
Karam Hussain Shah. 40P.LR. 690=177 
I.C. 513=11 R L. 333 (2)=A.I.R. 1938 Lah. 447. 

- Proof—General custom—Special custom 

derogating from general—Burden of proof. 

Where a person governed by the customary 
law seeks to derogate from the customary law in 
favour of a special custom, this like a general 
custom must be proved to be invariable, ancient 
and well established. If it is to be proved that an 
old custom has fallen in desuetude and been 
replaced by a new custom, the new custom must 
be proved by evidence of conduct over a long 
period of years. (Davis, J.C. and Tyabji, J.) 
Aisha Bibi v. Negum Bibt. I L.R. (1939) Kar. 
475 = 185 I.C. 87 = 12 R.S. 143 = A.I.R. 1939 
Sind 263. 

--— Proof—Hindu Law—Custom as to grant of 

maintenance to illegitimate children of members 
— Reasonableness—When can be held to be estab¬ 
lished—Evidence requisite. 

A custom in a Hindu family to grant main¬ 
tenance cannot be regarded as being unreason¬ 
able; but custom can only be relied upon where 
it is ancient, certain, and where the evidence falls 
very short of proving this, the custom cannot be 
held to be proved. The fact that among some 
families provision has been made for the main¬ 
tenance of illegitimate children of members of 
their families cannot be regarded as sufficient to 
prove a similar custom among other families 
belonging to a different sub-caste. (Leach, C.J . 
and Krishnaswami Ayyangar, 7.) Maharajah 
of Venkatagiri v , Rajarajeswara Rao. I.L.R. 
(1939) Mad. 622=189 I C. 123 = 13 R M. 144 = 
49 L.W. 717 = 1939 M.W.N. 522 = A.I R. 1939 
Mad. 614= (1939) 1 M.L.J. 831. 

- Proof of—Immemorial user—Presumption 

as to—Limits of rule—Right to exclusive user of 
Public tank. 

Where a declaration was sought that the plain¬ 
tiffs were entitled to the exclusive user of a 
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public tank, on the ground of an alleged 
immemorial user, 

Held, that in such case it is not always neces¬ 
sary to produce evidence of user going back 
beyond the memory of living persons. Nor is it 
necessary to have evidence of positive acts of 
exclusion of one party by the other. 

Held, further, that a custom proved to have 
existed during the period of living memory can 
only be presumed to have existed from before the 
period of legal memory in cases where conditions 
may be assumed to have been permanent and 
stable, so that, it is reasonable to infer that what 
has happened during the period covered by the 
evidence has also happened from time immemo¬ 
rial. ( Broomfield and IVadia, JJ ) Narhari v. 
Bhimrao. 39 Bom L.R. 1295 = 173 I.C 910 = 10 

R.B. 401 = A.I.R. 1938 Bom. 146. 

- Proof—Isolated instances—Value of. 

Isolated instances do not prove the existence of 
any well-established custom. (Abdul Qayoom, 
C.J. and Kichlu, J.) Laju v. Sansaro. 39 P.L. 
R.J. & K. 10. 

--- Proof—Judicial recognition of custom 

repeatedly brought to notice of Court—Spedal 
proof—Necessity. 

Where a custom or usage, whether in regard to 
a tenure or a contract or a family right, is 
repeatedly brought to the notice of the Courts of 
a country, the Court may hold the custom to be 
introduced into the law without the necessity of 
proof in each individual case. (Broomfield and 
Macklin, JJ.) Daso Venkatesh v. Ramchandra 
Rango. I.L.R. (1938) Bom. 810 = 179 I.C. 326 = 
11 R.B. 248 = 40 Bom.L.R. 960 = A.I.R. 1938 
Bom. 456. 

—■— Proof—Judicial decisions as evidence. 

The value as evidence of judicial decisions 
recognizing custom has been recognized and it is 
the most satisfactory evidence that a party can 
produce. Of course such decisions do not operate 
as res judicata unless they bind the parlies other¬ 
wise, and the evidence created by them is capable 
of rebuttal, but their relevancy as evidence is 
undoubted. (Stone, C.J. and Bose, J.) Tulsiram 
Khirchand v. Chunnilal Panchamsao. I.L.R. 
(1940) Nag. 149=178 I.C. 825=11 R.N. 254=A. 
l.R. 1938 Nag. 391. 

--‘ Proof—Judicial decisions—Value of. 

. Judicial decisions on questions of custom are 
not of much assistance as they proceed on their 
own facts and are based on the amount of 
evidence led in each case. (Din Mohammad, J.) 
Abdul Ghafoor v. Fajir Ali. 179 I C 368=11 
R.L. 555=40 P.L.R. 796=A.I.R. 1938 Lah. 792. 
- Proof—Judicial decisions—Value of. 

Courts should not place greater value on 
judicial decisions than on the statement of a 
custom in the Customary law. A judicial deci¬ 
sion depends on the evidence produced in the 
case which may be a badly conducted one. A 
decision on a question of custom is not a judg¬ 
ment in rent; it is merely an instance, relevant 
under S. 13, Evidence Act, of a particular custom 
being asserted or denied, or possibly recognized 
though the word 'recognized/ may mean recog¬ 
nized by the parties to a particular transaction 
rather than by the Courts. (Addison, J. on differ¬ 
ence between Coldstream and Jai Lai, JJ.) 
J3alanda v. Suban. 17 Lah. 232=167 I.C. 951= 
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9 R.L. 576 = 38 P.L.R. 592=A.I.R. 1936 Lah. 
418. 

- Proof—Judicial notice. 

Material customs must be proved in the first 
instance by calling witnesses acquainted with 
them until the particular customs have, by frequ¬ 
ent proof in the Courts, become so notorious that 
the Courts take judicial notice of them. (Lord 
Maugham.) Effuah Amissah v. Effuah 
Krabvh. 162 I.C. 461 = 8 R.P.C. 257=44 L.W. 
73 = A.I.R. 1936 P.C. 147 (P.C.). 

- Proof—Judicial recognition. 

A custom that has been repeatedly brought to 
the notice of the Courts, and has been recognized 
by them regularly in a series of cases attains the 
force of law, and it is no longer necessary to 
assert and prove it by oral evidence. (Harries 
and Ganga Nath JJ.) Banarsi Das v. Sumat 
Prasad. 58 A. 1019=164 I.C. 1047 = 9 R.A. 210 
= 1936 A.L.J. 1237 = 1936 A.W.R. 857 = A.I.R. 
1936 All. 641. 

- Proof of—Length of time necessary. 

Proof of the existence of custom over a 
period of about 60 years is sufficient to hold that 
it is binding. The technical rules of English law 
governing the establishment of custom cannot be 
followed rigidly in proving the existence of a 
custom in India. In India a custom may fall into 
desuetude and be superseded by another custom 
according to the ethical and legal notions of the 
community in which it is in force, provided of 
course existence of substituted custom can be 
proved by a series of well-known concordant, 
and on the whole continuous instances, extend¬ 
ing over a reasonable length of time. (Tekchand, 
J.) Abdul Maqsat v. Mohammad Amin. 179 
I.C. 369 = 11 R.L. 564 = 40 P.L.R. 959 = A.I.R. 
1938 Lah. 680. 

- Proof of — Mode — Instances. 

Custom is a question of fact and it has to be 
established by proof in the shape of instances, 
etc., and a finding as to custom cannot be based 
on mere inferences (Rhide, J.) Basho Ram v. 
Mt. Sarupl 187 I.C. 218 = 12 R.L 452 = 41 P.L. 

R. 892 = A.I R. 1940 Lah. 51. 

--— Proof—Nature of evidence necessary — 

Strict construction. 

A custom to be a rule having the force of law 
must be ancient, certain, continuous and reason¬ 
able. It must be established by clear and un¬ 
ambiguous evidence and being in derogation of 
the general rules of law must be construed 
strictly. (Thomas, C.J ., Z>a-ul-Has an and Hamil¬ 
ton, J.f.) Raghurai v. Bindra Prasad 14 Luck. 
89=1938 O.W.N 547 = 1938 O.A. 447 = 1938 O. 
L.R. 252=175 I.C. 32 = 10 R.O. 294=1938 R.D. 
575 = A.I.R. 1938 Oudh 140 (F.B ). 

- Proof of — Necessity—Established custom 

of universal nature. 

If a custom is universal and established by a 
series of decisions, a stage may be reached when 
the custom ceases to be a custom in the strict 
sense of the word and becomes law. It will then 
not be necessary to plead or prove it in particular 
cases. (IVeston, I.C.S.) Chand Koer v. PeM 
Raj. 1938 A.M.L.J. 79. 

-—Proof —Recent instances. 

The evidence of a few and comparatively recent 
instances of family custom being followed tnay 
be accepted as proof that custom is ancient. 
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<Coldstream and Bhide, //.) Fatima Sultan v. 
Nisar Ali Khan. 40 P.L.R. 447=A.I.R. 1937 
Lah 806. 

- Proof required. 

A custom to be legal must be proved to have 
been in existence for a time preceding the 
memory of man. Itnot always being possible to 
obtain such proof, the Courts have invariably 
been willing to presume the existence of a cus¬ 
tom for such a period provided that evidence is 
produced which proves that the custom has been 
in existence as far as living testimony can estab¬ 
lish it. (Young, C.J., Monroe and Din Mahomed, 
JJ.) Bahadur v. »Nihal Kauk. 18 Lah. 594= 
169 I.C. 909=10 R.L. 81=39 P.L.R. 349=A.I.R. 
1937 Lah. 451 (F.B.). 

- Proof of—Requisites—Different versions — 

Effect. 

The evidence for custom must be substantial. 
The custom must be certain. Where a plaintiff 
was changing the terms of an alleged custom 
from time to time and failed to formulate the 
custom clearly and consistently the custom can¬ 
not be said to be proved. ( Bennet and Ganga 
Nath,JJ.) Jaleshwari Pratap Narain Singh 
v. Pateshvvari Baksh Singh. 1938 A.W.R. 
(H.C,) 284=175 I.C. 594=10 R.A. 705=1938 A. 
L.R. 456=A.I.R. 1938 All. 345. 

- Proof—Right of villagers to use land of 

another as graveyard or burial groutid — Essen¬ 
tials of—Uncertainty as to extent of land used as 
burial ground—Effect of—Power of Court to de¬ 
fine limits arbitrarily. 

A Court should not decide that a local custom 
exists entitling the residents of a village to use a 
plot of land belonging to another as a graveyard 
or burial ground without his consent, unless it is 
satisfied of its reasonableness and its certainty 
as to extent and application. If all that is found 
is that the customary right of burial exists over 
a portion of the disputed land, and if the extent 
of land over which the supposed customary right 
exists is uncertain, the custom lacks in certainty 
as to extent, and it must be held that the custom 
is not established. The Court is not entitled to 
fix the limits arbitrarily in such a case. 

Quaere .—Whether a customary right to bury 
the dead may exist and may be acquired in 
another’s land. (Roivland and Chatterji, JJ.) 
Ram Ran Bijaya Prasad Singh v. Abdul Ghani 
Khan. 6 B.R. 157=185 I.C. 350=12 R.P. 349 
(2) =20 Pat.L.T. 771=A I R. 1939 Pat. 682. 

- Proof—Special instances—If necessary. 

Custom can be properly proved by general evi¬ 
dence given by the members of the family or 
tribe without proof of special instances. ( Bhide 
and Currie, JJ.) Sohan Singh v. Mt. Naraini. 
168 I.C. 929=9 R.L. 688=A.I.R. 1936 Lah. 
540. 

Reasonableness. 

- Reasonableness—Unreasonable custom—If 

provable. 

An unreasonable custom is not provable in law. 
(Wort and James, JJ.) Bajrangi Raut v. Janki 
Prasad. 166 I.C. 198 (2)=9 R.P. 266=3 B.R. 
135=A.I.R. 1936 Pat. 637. 

Right of privacy. 

- Right of privacy — Marwar. 

The right of the owner of a house to restrain 
his neighbour from ppening new apertures in hi 
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wall overlooking his premises will depend entirely 
upon the question whether the custom of privacy 
existed in the plaintiff’s community. (Nawal 
Kishore, C.J.) Gopilal v. Fatehlal. 1939 Mar. 
L.R. 8 (Civ.). 

- Right of sweepers of a locality to perform 

funeral services to the exclusion of others —■ Evi• 
dence as to exercise of right—If establishes 
custom—Suit to declare right — Maintainbility. 

Where the sweepers of a particular locality 
sued for a declaration that they are entitled to 
perform certain fun.-raI services to the dead in 
that locality to the exclusion of the sweepers of 
another locality and let in evidence to show that 
they have been renderi- g the services for a num¬ 
ber of years, it was held that the evidence did not 
establish a custom that every resident in the 
locality should avail himself of the services of 
those sweepers alone and that it was purely a 
matter of contract between the parties concerned 
and as such the suit was not maintainable. 
(Bennet, J.) Ganga Bashir. Jamna. 189 I.C. 
831=1940 A.W.R. (H C.) 286=1940 A L.J, 345 
= 1940 R.D. 180=A.I.R. 1940 All. 343. 

Succession. 

- Succession—Exclusion of sisters and sis¬ 
ters’ issues —Wajib-ul-arz of Isapur. 

The Wajib-ul-arz of Isapur was held not to 
establish a custom of exclusion of sisters and 
sister’s issues. (Zia-ul-Hasan and Y orke, JJ.) 
Pirthi Pal Kunwar v. Mst. Suraj Kunwar. 
187 I.C. 179=12 R.O. 363=1940 O.W.N. 719= 
1940 O.A. 660=1940 A.W R. (C.C ) 354=1940 
O.LR. 179=A.I R. 1940 Oudh 269. 

- Succession — Mahomedans — Exclusion of 

females—Proof of. 

Where with reference to a petty Mahomedan 
family in Ajmer a custom of exclusion of females 
from inheritance was set up.it was held that it was 
opposed to the ordinary principles of the shariat 
and that a custom of that kind must be shown to 
be ancient, reasonable and invariable. It was 
further held that the custom alleged was neither 
ancient, nor reasonable and that the mere fact 
that females had been deprived of their rightful 
share of inheritance provided no proof that such 
custom existed. (Davies.) Sher Mohammad v. 
Khalilul Rahman. 1940 A.M.L.J. 12. 

Validity. 

--Validity—Custom opposed to public policy 

—Transfer of office of temple trustee in return 
for monetary consideration—Legality of. See 
Madras Hindu Relicious Endowments Act, 
S. 57. (1938) 1 M.L.J. 517. . f , 

- Validity—Acquisition of grazing rights by 

long user by villagers over lands of adjacent 
village belonging to a person not their landlord — 
Custom permitting — Reasonableness — Enforcea - 
bility. 

A custom by which the inhabitants of a village 
claim rights of pasturage by long user over the 
lands of an adjacent village belonging to a person 
not their landlord cannot be considered to be a 
reasonable custom as it would deprive the owner 
of those lands completely of his rights to bring 
the lands under cultivation. Such a custom is not 
valid and enforceable in law. A right of pastu¬ 
rage acquired by custom as an easement can be 
enforced in law only if the custom be reasonable. 
(M.C. Chose, J.) Saladur Jaman Chaudhuri 
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V. Oajaddin. 63 Cal. 851=167 I.C. 174=9 R.C. 
640=A.IR.1937 Cal. 46. 

—---Validity—Deshastha Brahmins of Belgaum 

District—Adoption of sister's son. See Hindu 
Law—Adoption. 40 Bom.L.R. 960=A.I.R. 1938 
Bom. 456. 

- Validity — Essentials. 

A custom must be established to be ancient and 
invariable before legal recognition can be accor¬ 
ded to it. (Thomas, CJ. and Bennet,J.) Barq 
Raza v. Akbari. 185 I.C. 441=1940 O.L.R. 3= 
12 R.O. 229=A.I.R. 1940 Oudh 152. 

- Validity—Essentials of. 

A local custom need not be immemorial nor 
necessarily ancient in order that it may be held 
to be established. But it must be certain, invari¬ 
able and reasonable, and it must be exercised 
as of right. ( Broomfield and Macklin, JJ.) Baba- 
sahf.b Appasaheb v. Laxmanappa Ramappa. 
178 I.C. 854=11 R.B. 198=40 Bom.L R. 1015= 
A.I.R. 1938 Bom. 492. 

— -—Validity—Essentials — Custom of negoti¬ 
ability of “ pahunch” or ordinary receipt — Enfor¬ 
ceability of. 

Before a Court of Law can give effect to a 
Custom as a valid one it must have the follow¬ 
ing attributes: (1) reasonableness; (2) certainty; 

(3) it should not offend against provision of law; 

(4) its immemorial usage must be capable of being 
proved by evidence of positive instances ; (5) it 
should not offend against public policy. If a 
custom is to have the force of law, upsetting the 
ordinary law, it must be established by instances 
that the custom had come into conflict with a 
state of things inconsistent with the incidents of 
the custom, and had nevertheless prevailed. To 
establish a custom or mercantile usage it is not 
sufficient merely to prove that an alleged practice 
is what is done constantly in the bazaar. A 
custom which makes a “pahunch" or an ordinary 
receipt, negotiable like a bill of exchange, by mere 
endorsement is neither reasonable nor certain, 
and offends against public policy as well against 
the stamp law, the object of merchants resorting 
to circulation the “pahunch" being to escape pay¬ 
ment of the requisite stamp duty which would 
otherwise be required for transferring it. (Mehta, 
J,) Jhangaldas Chimandas v. Chetumal Bul- 
chand. 32 S L R. 640=173 I.c. 591=10 R.S 220 
=A.I.R. 1938 Sind 24. 

- Validity-Public morals—Custom by which 

girls can be purchased. 

A custom by which girls can be purchased as 
shop goods is clearly against public moral and 
cannot be recognised by a Court of Law. (Abdul 
Qayoom, C.J. and Kichlu, J.) Gokal Chand v. 
Mst. Romalu. 39 P.L.R. J. & K. 39. 

-- —Validity — Reasonableness of custom — 

Period for ascertaining. 

The period for ascertaining as to whether a 
custom is reasonable or not is the period of its 
inception. (M. C. Ghose and Mukherjca, JJ.) 
Asrabulla v. Kiamatullah Haji Choudhury. 
I.LR. (1937) 2 Cal. 86=171 I.C. 785=10 R.C. 
305=66 C.LJ. 284=41 C.W.N. 503=A.I.R. 1937 
Cal. 245. 

--Validity—Scavenging rights—Custom of 

tranferability—Legality of. See Specific Relief 
Act, S. 56. 1938 M.W.N. 806. 

-- Validity—Test. 

A custom may modify Hindu Law in several 
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important particulars, and the mere fact that 
custom in a certain district differs from Hindu. 
Law is no test of its validity. In order that a 
custom, which is recorded in the Riwaj-i-anv 
may be declared to be invalid, it must be against 
equity, justice and good conscience or it must be 
immoral or opposed to public policy. A custom* 
cannot be declared to be invalid on general consi¬ 
derations or because it is at variance with the- 
provisions of Hindu Law. (Abdul Rashid, J.) 
Hari Singh Prem v. Moti Ram. 184 I.C. 96=12 

R L. 161=41 P.L.R. 417=A.I.R. 1939 Lah. 
196. 

— - -(Bengal)— Kamakhya temple in Assam — 
Da lot s—A ppointment of—E ligib Hi ty. 

According to the ancient custom of the Kama¬ 
khya temple in Assam any adult person is eligible 
for Daloiship, who is a member of any of the 
four surviving Bardeori families, viz., the Bura, 
Deka, Bidhipathak and Hota families. It may be 
that members of the Deka and Bura families 
have more duties to perform in connection with 
the worship and have a greater number of days- 
as Palas (turns of worship) or get more emolu¬ 
ments. But these facts are not inconsistent with 
the custom that a Daloi can be a member of any 
of the four Bardeori families. The fact that in 
the past only Dalois were selected from the Bura 
and Deka families, is after all an equivocal 
circumstance, and the further fact that no inst¬ 
ance has been proved of a Bidhipathak or a Hota 
being a Daloi in the past is of very little import. 
(Mitter and Roxburgh, JJ.) Baroda Kanta Deba 
Sarma v. Bangshinath Df.ba Sarma. 188 I.C. 
473=12 R.C. 680=71 C L. J. 17=A.I.R. 1940 
Cal. 269 

-(Berar)— Joshxpan—Claim to on basts of 

immemorial user—Onus of proof. 

Where the right to Joshipan in the particular 
village is founded on immemorial user and not 
on a grant, it is not enough for the person claim¬ 
ing the right to prove that he belongs to watan- 
dar joshi family and has occasionally exercised 
Joshipan rights in the village; he must establish 
that he and his forefathers have officiated in the 
particular village from time immemorial to the 
exclusion of every one else. (Bose, J.) Ganga- 
dhar Maroti v. Shri Sundar Narain Sansthan. 
I.L R. 1936 Nag. 13=164 I.C. 825=9 R N. 39= 
A.I.R. 1936 Nag. 95. 

-(Berar)— Jo ship an — Office of — Nature of 

—If attached to village. 

The office of a Joshi is attached to a village 
and not to an area. (Bose, J.) Gangadhar 
Maroti v. Shri Sundar Narain Sansthan. I.L. 

R. 1936 Nag. 13=164 I C. 825=9 R.N. 39=A.I. 

R. 1936 Nag. 95. 

-(Berar)— Proof — Joshipan—Nature of—If 

customary right. 

Right to Joshipan in a village is a customary 
right as far as Berar is concerned and can be 
established either by a definite grant or by pres¬ 
cription or by proof of long and uninterrupted 
usage. (Case-law considered.) (Bose, J.) Ganga¬ 
dhar Maroti v, Shri Sundar Narain Sansthan. 

I.L R. 1936 Nag. 13=164 I.C. 825=9 R.N. 39= 
A.I.R. 1936 Nag. 95. 

-*(C. P.)— Abadi—Mauza Garhakota—Right 

of transfer of occupant—Absence of house on 
site for long time after original house fell down 
—Right of malguzar to deal with. 
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t Where it is shown that the occupant of a site in 
the abadi in Garhakota Mauza had a house stand¬ 
ing on it in about the year 1870, and there is no 
evidence to show that the Malguzar ever objected 
to the subsequent transfers or took nazarana in 
consideration of consenting to them, the malguzar 
has no right to interfere with it. The mere fact 
that the old house fell down and that there was 
no house on the site for many years afterwards 
would not confer any right in the site on the 
Malguzar, unless he has been in adverse posses¬ 
sion of it. ( Pollock, /.) Babulal v. Kamta 
Prasad. 19 N.L.J. 131. 

-(Jammu and Kashmir) — Alienation — 

Powers of—Chib Rajputs of Panjari village. 

A childless Chib Rajput of Panjari village 
enjoys unrestricted powers in the matter of 
alienation of his ancestral landed property. 
(Abdul Qayoom and Wazir , //.) Walidad Khan 
v. Mahomf.d Khan. 40 P.L.R.J. & K. 47. 

--(Jammu and Kashmir)—Alienation—Self- 

acquired property—Right of collaterals to chal¬ 
lenge. 

The collaterals have no locus standi to chall¬ 
enge a sale effected by a person in regard to his 
own self-acquired property during the lifetime of 
such person on the ground that the sale has been 
effected without any consideration. ( Abdul 
Qayoom, C.J. and Kichtu, J .) Mahomed Din v. 
Hasham. 42 P.L.R J. & K. 51. 

--(Jammu and Kashmir) — Succession — 

Khana Nashin daughter—Rights of. 

According to the customary law, a Khana 
Nashin daughter would be entitled to succeed as 
an equal to a son to the property of the father, 
but according to the same customary law she is 
not entitled to succeed to the property of her 
brother. In customary law no deduction can be 
drawn and the law is to be followed exactly 
according to the dictates of that law. Though a 
Khana Nashin daughter is treated as a son to 
succeed to the father's property, she cannot be 
treated as a male to succeed to the brother’s 
property. (Dalai, C.J. and Sawhny, J.) Azis v. 
Gani. 38 P.L.R.J. & K. 86 . 

-(Jammu and Kashmir)— Succession — 

Khana Nashin daughter. 

According to the Tribal customs in Kashmir, 
if a man dies leaving a widow and a daughter the 
whole of his property devolves upon the daughter 
if she is kept at home with her husband. After 
the death of the father, a Khana Nashin daugh¬ 
ter is, therefore, entitled to have mutation effect¬ 
ed in her name. ( Janki Nath Wazir, J.) Mala 
Bibi v. Taja Bibi. 39 P.L.R.J. & K. 149. 

-(Marwar)— Kansalag — Right of Kazi to 

demand. 

Right of Kazi to demand Kansalag according 
to an old custom cannot be upheld as this custom 
is opposed to new ideas which are more in keep¬ 
ing with the march of civilization. The custom 
of levying this lag is contrary to public policy. 

(Nawal Kishore, C.J. and Ranjitmal, J.) Moham¬ 
mad Ramzan v. Idu. 1939 Mar.L.R. 101 (Civ.). 

-(N.W.F.P.)— Adoption — Mahomedans of 

Hazara district. 

The law of adoption does not prevail amongst 
the Mahomedan tribes of the Hazara district. 
(Mir Ahmad, AJ.C.) Mir Zaman v. N ur Alam. 

Q.. D,~ 19 a 


CUSTOM (N.W.F.P.) . 

162 I.C. 314 (2)=8 R. Pesh. 196=A.I.R. 1936 
Pesh. 108. 

-(N.W.F.P.)— Alienation — Ancestral pro¬ 
perty—Consent of reversioners—When valid. 

The validity of consent is to be determined at 
the time it is given, and in order to be valid con¬ 
sent, binding upon reversionary heirs, it has to 
be given by all reversioners equally entitled to 
the property on the demise of the owner. ( Fraser, 
J.C. and Saad ud-din, A.J C ) Ahmad Khan v. 
Mt. Hayat Bmr. A I.R. 1936 Pesh. 119. 

—-(N.W.F.P ,— Alienation — Gandapur pro¬ 

prietor—Powers of gift. 

A Gandapur proprietor has no power cf gifting 
immovable property either by will or otherwise 
to his daughters or daughters’ sons and a fortiori 
to his wife whether such property is ancestral or 
self-acquired. ( Fraser , J.C. and Soad-ud-dm, 
AJ.C.) Ahmad Khan v. Mt. Hayat Bibi. A.I. 
R.1936 Pesh.119. 

-(N.W F.P.) — Alienation— Gondapuris of 

Kulachi—Gift to daughter — Validity. 

Among the Gandapuris of Kulachi, custom 
makes no distinction between self-acquired and 
ancestral property and the power of an owner to 
deal with either kind of property is the same. A 
Gandapuri owner of Kulachi is not entitled to 
gift any portion of his property however small 
and whether self-acquired or ancestral to his 
daughter. ( Fraser , J.C. and Saad-ud-din, A.J.C.) 
Ai.am Khan v. Md. Akbar Khan. A.I.R. 1936 
Pesh. 116. 

-(N.W.F.P.)— Alienation — Powers of — 

Azvans. 

The case of each tribe should be decided on its 
own custom. Awans are governed by Awan 
Customary Law and the mere fact that they live 
in a village Kukar which is part of Tapa Daudzai 
does not alter the position. According to the 
customary law of Awans, the Awans have unres¬ 
tricted power of making testamentary disposi¬ 
tions of their property and hence a will in favour 
of sister’s sons to the total exclusion of colla¬ 
terals is valid. (Almond, J.C. and Mir Ahmad, J.) 
Ismail Khushal v. Yakub Madad Khan. 177 
I.C. 793=11 R. Pesh. 35=A.I.R. 1938 Pesh. 58. 
--— (N.W.F.P.) —Alienation by widow — Re¬ 
versioner's right to challenge. 

Under customary law it is not incumbent upon 
a reversioner to challenge alienations by a widow 
holding life inte<est during her lifetime; the 
nearest reversioner at the time of her death 
claims the property as reversioner of her husband 
and not through the intermediate relations through 
whom he traces his relationship with that hus¬ 
band, and his claim to property as reversionary 
heir is not affected by any agreement by the 
widow to refer to arbitration and all transactions 
subsequent thereto. (Middleton, J.C.) Amir 
Khan v. Ghulam. 164 I.C. 750=9 R. Pesh. 24 
=A.I.K. 1936 Pesh. 163. 

-(N.W.F.P.)— Alluvion — Right of riparian 

owner. 

Where a riparian owner claims land formed 
by alluvion lying adjacent to his own land, cus¬ 
tom is the law to be.applied in such cases in the 
N.W F. Province under Bengal Alluvion and 
Diluvion Regn. 11 of 1825, which is made applica¬ 
ble to the Province by S. 4 of the Law and Justice 
Regn. 7 of 1901, and where the wajib-ul-arz 
relating to the village provides that land which 
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is formed by alluvion belongs to the adjacent 
riparian owner, such person becomes owner of 
the land as soon as it emerges from the river. 
( Almond, J.C.) Pasand v. Faiz Talab. 177 
I.C. 154=11 R Pesh. 17=A.I.R. 1938 Pesh. 48. 

- (N.W.F.P ) — Applicability — Hindus of 

Bannu District—No presumption. 

There is no presumption in Bannu District that 
Hindus are subject to local custom regarding 
which a compilation has been prepared, which 
relates to Mussalmans alone. (Middleton, J.C. 
and Almond, A J.C.) Mukundlal v. Sant Ram. 
160 I.C. 672=8 R. Pesh. 124=A.I.R. 1936 Pesh. 
26. 

- (N.W.F.P.) — Authorities—Revtsed edition 

of customary law by Lorimer—Presumption of 
truth. 

A presumption of truth attaches to the revised 
edition of the customary law prepared by Mr. 
Lorimer in 1899. (Fraser, J.C. and Saad-ud-din, 
A-J.C.) Tor Khan v. Mt. Afnan. 163 I.C. 27 
=8 R. Pesh. 211=A I R. 1936 Pesh. 128. 

-(N.W.F.P.) — Burden of proof — Will- 

Beneficiary claiming under—Duty to prove exis¬ 
tence of testamentary power. 

Where a beneficiary under a will claims pro¬ 
perty under it, the burden of proof is on him to 
prove the existence of the testamentary power 
on which he relies to substantiate the will in his 
favour. The burden of proof is heavier upon 
the person propounding a will, when the custo¬ 
mary law records that the tribe to which the per¬ 
son belongs is inclined to refer all questions of 
will to tlie test of shariyat. Where, however, a 
particular decision as to the testamentary power 
is arrived at on the legal doctrine of burden of 
proof it would not form a precedent or rule for 
decision of other cases in which fuller inquiry is 
made into the practice of the tribe on the exact 
point at issue. (Fraser, J.C. and Saad-ud-din 
Khan, A J.C.) Sultan v. Wazir. A.I.R. 1936 
Pesh. 92. 

-(N.W.F.P.)— Gift—Husband and wife— 

Possession, if need be given. 

Where the donor is the husband and the donee 
is the wife and vice versa . possession need not be 
given. (Middleton, J.C. and Mir Ahmad, A.J.C.) 
Mira Khan v. Shah Mahomed. 169 I.C. 689= 
10 R. Pesh. 4=A.I.R. 1937 Pesh. 1. 

- (N.W.F.P.) —Joint family—Father karta 

—Right of son to ask for rendition of accounts or 
for removal of father from managership. 

A son cannot ask for rendition of accounts or 
for the removal of his father from the manager¬ 
ship of his property merely because he cannot 
exercise the right to claim partition by reason of 
a custom prevailing in the district in which he 
resides. (Hamilton, J.C. and Mir Ahmad, A.J.C.) 
Chela Ram v. L. Ganga Bishan. 163 I.C. 52= 
& R. Pesh 203=A.I R 1936 Pesh. 111. 

-(N.W.F.P.)— Joint family — Right of mem¬ 
ber to joint possession. 

Every member of a coparcenary is entitled to 
joint possession. (Hamilton, J. C. and Mir 
Ahmad, A.J.C.) Chela Ram v. L. Ganga Bis¬ 
han. 163 I.C. 52=8 R. Pesh. 203=A.I.R. 
1936 Pesh. 111. 

- (N.W.F.P.) — Migration—Custom govern¬ 
ing migrating family. 

Custom to be binding must be ancient, ana in 
the normal course a migrating family that fol- 
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lows customary law adheres to its original custom 
though after complete severance from its former 
residence and prolonged residence and associa¬ 
tion with people following other customs it may 
gradually adopt those other customs. The Khal- 
lis of Abdara, following “pagwand” custom, 
migrated to Becket Ganj where the custom of 
“chundawand” prevailed and resided for less 
than three generations. There was no evidence 
to prove that any member of the family had 
either adopted the custom of Becket Ganj or had 
abandoned the custom of Abdara. 

Held, that they were still governed by the cus¬ 
tom of pagwand to which they were subject when 
in Abdara. (Middleton, J.C. and Mir Ahmad, A. 
J-C.) Ayub Khan v. Akram. 168 I.C. 41=9 R. 
Pesh. 103 (2)=A.I.R. 1937 Pesh. 28. 

-(N.W.F.P.)— Partition—Right of son to. 

In the Peshawar district a son cannot claim 
partition of the coparcenary property when the 
karta is his father. (Hamilton, J.C. and Mir 
Ahmad, A.J.C.) Chela Ram v. L. Ganga 
Bishan. 163 I C. 52=8 R. :Pesh. 203=A.I.R. 
1936 Pesh. 111. 

-(N.W.F.P.)— Partition—Right of woman 

to—Kohat district. 

If a woman who is entitled to receive the share 
of produce of her late husband finds difficulty in 
recovering her share from the full owners then 
she is entitled to have the estate partitioned. 
This right is granted to her on equitable consi¬ 
derations apart from any statement of custom. 
(Almond, A.J.C.) Ismail Khan v. Mt. Abi Jan. 
160 I.C. 372=8 R. Pesh. 107=A. .R. 1936 Pesh. 
4. 

-(N.W.F.P.)— Partition— Share of woman 

—' Baraks' of Kohat District. 

The words in the riwaj-i-amof the Kohat Dis¬ 
trict, para. 119, that “the wife of an owner whose 
period of childbearing has passed, will also be 
entitled to get a share,” mean that a woman is 
entitled to get a share on partition if the period 
has elapsed during which she might bear a pos¬ 
thumous child to her husband, it is obviously 
intended to protect the interest of unborn chil¬ 
dren of her husband. (Almond, A.J.C.) Ismail 
Khan v Mt. Abi Jan. 160 I.C. 372=8 R. Pesh. 
107=A.I.R. 1936 Pesh. 4. 

-(N.W.F.P.) — Proof — Onus - Entry *n 

authorised compilations. 

Where a particular customary rule is found to 
be recorded in authorised compilations of 
custom, the burden is on the party alleging 
the contrary, to prove that the customary 
rule was wrongly recorded or that the cus¬ 
tom has since undergone a change or modifica¬ 
tion. (Fraser, J.C. and Saad-ud-din, A.J.C.) 
Alam Khan v. Md. Akbar Khan. A.I.R. 193o 
Pesh. 116. 

-(N.W.F.P.) —Proof—Will—Testamentary 

power—Extent of —Determination of—Doctrines 
evolved for other tribes — Applicability. 

In defining the extent of testamentary 
possessed by a person belonging to one tribe.it 
is not proper to apply doctrines which have been 
evolved for inhabitants of other tracts. ( Fraser , 
J.C. and Saad tid-diti Khan, A.J.C.) Sultan z/. 
Wazir. A.I.R. 1936 Pesh. 92. . . x 

-(N W.F.P.)— Reversioners—Position of- 

Reversioners governed by the Customary a 
do not derive their title to challenge an alienatipn 
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from or through their father but from or 
through the ancestor who owned the land. 
{.Fraser, J.C. and Saad-ud-din, A.J.C.) Ahmad 
Khan v. Mt Hayat Bibi, A.I.R. 1936 Pesh. 
119. 

— —(N.W.F.P.) — Riwaj-i-am — Evidentiary 
value. 

Statements of custom in Riwaj-i-am, even if 
not supported by instances, are evidence of the 
existence of that custom which must prevail un¬ 
less rebutted. The ratio decidendi of the deci¬ 
sions of Lahore High Court appears to be that 
apart from the quotation of instances. Riwaj-i- 
am is an official document prepared by an expert 
having intimate knowledge of customs and based 
<upon answers given to questions by persons fol¬ 
lowing custom at a time when no particular point 
is in dispute and when they are, therefore, able 
to give a considered opinion unbiassed by per¬ 
sonal interests. 1928 P.C. 294, Foil. ( Middleton , 
J.C. and Almond, A.J.C.) Mukundlal v. Sant 
Ram. 160 I.C. 672=8 R.Pesh. 124=A.I.R. 1936 
Pesh. 26. 

— (N W.F.P.) — Succession — Daughter, if ex¬ 
cludes collateral. 

A female issue of a woman is included in the 
expression “other heirs” in Lorimer’s Customary 
Law and she is entitled to inherit to the exclusion 
of the collaterals, the property gifted to her 
mother. (Middleton, J.C. and Mir Ahmad, A.J. 
C.) Mira Khan v. Shad Mahomed. 169 I.C. 
689=10-R.Pesh. 4=A.I.R, 1937 Pesh. 1. 

- (N.W.F.P.) — Succession—Female heirs of 

collaterals. 

The Customary law of the Peshawar District 
does not mention the succession to the property 
of a sonless proprietor by female heirs of his 
collaterals. (Almond, J.C. and Mir Ahmad, J.) 
Muzapfar Sarfraz v. Rahim Jana. 190 I*C. 427 
=A,I.R. 1940 Pesh. 21. 

- (N.W.F.P.) — Succession—Khalils of Tahsil 

Peshawar—Land willed away by person to his 
wife—Wife succeeding and dying leaving daugh¬ 
ters — Daughters, if excluded from succession by 
reversioners. 

Amongst the Khalils of Tahsil Peshawar, 
where a person wills away his land to his wife 
and she duly succeeds to it and dies leaving 
daughters, the daughters are not excluded from 
succession by the reversioners of the testator. 
The property reverts to the family of the donor 
only on the death of the donee without heirs and 
the donee's heirs cannot be restricted to her male 
issue only for the purpose of succession as against 
the reversioners. (Jolly, Offg. J.C. and Saad-ud- 
din Khan, A.J.C.) Sher Zaman v. Nek Muham¬ 
mad. A I R. 1936 Pesh. 138. 

-f N.W.F.P.) — Validity — Adoption of sister's 
son — Rawas. 

The Rawas who claim a Rajput origin can 
adopt the son of a sister. (Darling, S.M. and 
Bomford, J.M.) Ganga Dei v. Mohammad Habi- 
bur Rahman Khan. 1937 R.D. 583. 

—— (N W.F.P .)— Widow—Gigianis of Marazai 
— Widow's right to keep husband’s estate for life 
or until remarriage. 

Amongst Gigianis of Marozai a widow is 
•entitled to keep her husband’s estate for life or 
-until remarriage. (Fraser, J.C. and Saad-ud-din, 
A.J.C.) Tor Khan v. Mt. Afnan 163 I.C. 27= 

8 R.Pesh. 211=A.I.R. 1936 Pesh. 128. 
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-(N.W.F.P.)— Will — Testamentary power — 
Extent of—Sonless Daudzai Pathan of Peshawar 
District—Power to disinherit brother or brother's 
son. 

In the matter of determining the extent of the 
testamentary power possessed by person belong¬ 
ing to a particular tribe, the general principle 
which is recognized by all tribes is that a father 
cannot by will totally disinherit a major son 
except for disloyalty. There is very little diffe¬ 
rence between the position of a father and that of 
brothers. The underlying principle is that the 
testamentary power should not be allowed to 
interfere with the normal rule of succession 
except for very good reasons. A sonless Daudzai 
Pathan of the Peshawar District cannot therefore 
without good reasons be allowed to change the 
normal rule of succession and entirely disinherit 
his brother or a brother’s son, unless the benefi¬ 
ciary under the will discharges the burden of 
proving the unrestricted testamentary power on 
which he relies to support the will in his favour. 
Civil Appeal No. 198 of 1927; Civil Appeal No. 8 
of 1920; 1 J.R, 66 and 1 J.R. 107, Ref. ( Fraser, J. 
C. and Saad-ud-din Khan, A.J.C.) Sultan v, 
Wazir. A I R. 1936 Pesh. 92. 

(N.W.F.P.)— Will—Testamentary power — 
Sonless Awan of Tappa Khalsa, Peshawar Dis¬ 
trict—Power to will away whole estate to one set 
of reversioners to exclusion of another set. 

In case of a will executed by a sonless Awan, 
proprietor of Tappa Khalsa, in the Peshawar 
District, bequests of a portion of an estate, even 
up to half, to dependants, even to married daugh¬ 
ters are valid but the devolution of the whole 
estate away from the reversioners is a power 
which is not recognised. Nor does the power 
extend to the willing away of the whole estate to 
one set of reversioners to the total exclusion of 
the other especially when the latter stand in very 
near relationship to the testator, e.g., as brother 
to brother. If such brother had been shown to 
be disloyal or hostile to the testator, there might 
be justification for his exclusion as in the case of 
a disloyal son. Failing that, especially where 
ancestral property is concerned, a sonless pro¬ 
prietor is only a temporary holder of the family 
property and the mere fact that he fails to have 
direct heirs would not justify him in interfering 
with the rules of succession, which would have 
ifAe had not made a will. C. A. No. 103 
of 1928, Rel. on ; 1 J.R. 107; 1 J.R. 78 and 2 J.R. 2, 
Dist.; J.R. 111, Commented upon. (Fraser, J.C. 
and Saad-ud-din Khan, A.J.C.) Aurang v. 
Kalam Khan. A.I.R. 1936 Pesh. 94. 

—(Orissa)— House sites—Allotment to culti- 
vcitor in Gaontiai village of Sambalpur—Right to 
make—New site and abandoned site with building 
—Consent of punches — Necessity. 

There is a village custom in the Gaontiai village 
of Sambalpur District to the effect that the allo¬ 
cation of house sites would be done by the lam- 
bardar and the punches. Whether the site be a 
new one or an abandoned one on which a house 
is standing, the punches must be consulted before 
it can be allotted to a cultivator. (Agarwala J ) 
Gaya Sahu v. Debarchan Bhokta 180 Tr 
159=5 B.R. 361=11 R.P. 461=1938 P W N 524 
= 19 Pat.L.T. 663=A.I.R. 1939 Pat 155 

-- Succession-— Daughters — Exclur 

sion of—Besom Thakurs of Kandhauli 
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There is a custom of the exclusion of daughters 
from inheritance among Besain Thakurs of 
Kandhauli. ( Srivastava , A.C.J. and Zia-ul Hasan, 
-'•) Du ? ga Bakhsh Singh v. Chandrapal Singh. 
12 Luck. 746=1936 O.W.N. 1219=9 R.O. 259= 

1936 R D. 587=1936 O.L.R. 692=165 I.C. 865= 
A.I.R. 1937 Oudh 181. 

--(Oudh)— Succession — Daughters — Exclu¬ 
sion of—Sheiks of Pargana Mangalzi of Fyzahad 
District. 

There is no certain and invariable custom 
among the Sheiks of Pargana Mangalsi of Fyza- 
bad District debarring daughters from inheriting 
any share in their father’s property in the presence 
of sons. ( Thomas, CJ. and Bennet, J.) Barq 
Raza v. Akbari. 185 I C. 441=1940 OL.R 3= 
12 R.O. 229=A.I.R. 1940 Oudh 152. 

-(Oudh)— Succession — Widow—Nature of 

estate—Besain Thakurs of Kandhauli. 

There is no custom among Besain Thakurs of 
Kandhauli that widows become absolute owners 
of the property left by their husbands. (Sri- 
vastava, A.C.J . and Zia-ul-Hasan, J.) Durga 
Bakhsh Singh v. Chandrapal Singh. 12 Luck. 
746=1936 O.L.R. 692=1936 O.W.N. 1219=9 R. 
O. 259=1936 R.D. 587=165 .C. 865=A.I.R. 

1937 Oudh 181. 
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Abadi. 

Abrogation. 

Adna malik and Ala malik. 

Adoption. 

Agricultural tribe. 

Alienation. 

Alluvion and diluvion. 

Ancestral land. 

Ancestral property. 

Applicability. 

Caste. 

Customary dues. 

Customary law. 

Dastartandi. 

Gift. 

Guardian ship. 

Irrigation right. 

Landlord and Tenant. 

Land Tenure. 

Law applicable. 

Maintenance. 

Marriage. 

Migration. 

Mukarraridar. 

Partition. 

Proof. 

Religious Endowment. 

Reversioner. 

Riwaj-i-am. 

Shamilat. 

Succession. 

Town or Village. 

Widow. 

Will. 

Abadi, 

-(Punjab)— Abadi—Building sites granted 

to non-proprietors—Terms of grant — Presump¬ 
tion. 

. In the Punjab villages, it is a matter of pre¬ 
sumption that the abadi deh is a common property 
of the proprietary body until partition has taken 
place; and when an outsider is allowed to settle 
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permanently in the village and build a house in 
the abadi deh it is further to 4 be presumed that he 
does so by license from the proprietors. It is 
improbable that the terms of this license are ever- 
put into words, but they are known to the parties 
concerned and are to be implied from local usage 
much in the same way as certain terms will be 
read into any other transfer of property, unless 
there is evidence to the contrary.. When a non¬ 
proprietor is granted a site for building in a vil¬ 
lage, one of these implied terms is that he may 
not transfer it, though it will be allowed to des¬ 
cend to his own family. The addition of such a 
term to the grant may be called a local custom, or 
preferably, usage. It is a question of fact whether 
such a restriction on transfer is to be taken as an 
implied term when a site is granted to a non- 
proprietor in any particular village. Generally, 
it will be presumed that the proprietary body 
intends the grant to be subject to a restriction on 
transfer and that this condition has been accepted* 
by any non-proprietor accepting the grant, The 
presumption may be rebutted in a variety of 
ways. It may be shown that the course of deal¬ 
ings between proprietors and non-proprietors- 
over a long term of years has been such as to 
indicate that no restriction on transfer is implied 
when a grant is made. But the presumption is- 
not rebutted by the mere fact that a number of 
pucca houses have been built on the sites by the 
non-proprietors in the village. ( Beckett , /.> 

Chuni Lal v. Beant Singh. I.L.R. (1938) Lah. 
667=40 P.L.R. 634=178 I.C. 551=11 R.L. 471 
=A.I.R. 1938 Lah. 642. 


-(Punjab)— Abadi—Ferozepura — Right of 

reversion in malba of houses of non-proprietors. 

On the non-proprietors leaving, the right of 
reversion of the malba of the houses of the non- 
proprietors in Abadi Ferozepura held vested in 
the founder of that abadi alone and not in all the 
proprietors of the village. ( Tekchand , /.) Abdul 
Maqsatv. Mohammad Amin. 179 I.C. 369=11 
R L. 564=40 P.L.R. 959=A.I.R. 1938 Lah. 680. 


(Punjab)— Abadi—House in—One of Pro¬ 
prietors purchasing a house from non-proprietor 
—Rights of—Liability to ejectment. 

One of the proprietors of a village is entitled 
to purchase a house in the village abadi from a 
non-proprietor and cannot be ejected except in 
partition proceedings and then only if it is found 
that he is in possession of more abadi land than 
he would be entitled to. But the proprietor who¬ 
so purchases is not the exclusive proprietor of 
the site under the house. He is only a full pro¬ 
prietor of the materials and the site is owned by 
the entire proprietary body of the village. He 
can, however, remain in possession of the site, 
till he is ejected as a result of the partition of 
the village abadi. (Jai Lal, /.) J an Mohammad 
v. Jiwan Khan. 165 I.C. 606 (1)=9 R.L. 267 
(1)=38 P.L.R. 1125. 

(Punjab) — Abadi — Alienation of house 


sites—Right of non-proprietors—Presumption 
The initial presumption is that the abadi be¬ 
longs to the proprietary body and therefore that 
non-proprietors, although they are entitled to the 
malba of their houses, are not entitled to alienate 
the sites. The onus lies heavily on the 
prietors to prove their right of alienation. P 
/.) Shankar Lal v. Kailash Chawd. 183 i.i* 
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794=12 R.L. 187=41 P.L.R. 21=A.I.R. 1939 
Lah. 105. 

——(Punjab) — Abadi —Alienation of house 
sites—Right of non-proprietors—Proof of cus¬ 
tom . 

A custom allowing non-proprietors to alienate 
sites under their houses in the abadi can be 
proved by a large number of instances. If there 
is a large number of uncontested instances, then 
it may be a fair presumption that the custom 
exists. (SkemP , /.) Shankar Lal v. Kailash 
Chand. 183 I.C. 794=12 R.L. 187=41 P.L.R. 
21=A.I.R. 1939 Lah. 105. 

(Punjab) — Abadi — Alienation of house 


sites—Right of non-proprietors—Sohna village. 

By custom ihe non-proprietors of Sohna which 
is a large village have no right to alienate the sites 
of their houses. If such sites form part of the 
village common land which belongs to the pro¬ 
prietors of the village, the question that the vil¬ 
lage has grown into a town is immaterial. It is 
for the non-proprietors to-establish that this old 
custom has been, abrogated and new custom has 
taken its place. Mere acquiescence by the pro¬ 
prietors in the previous sales does not imply a 
renunciation of the discretionary right of the pro¬ 
prietors to object to subsequent sales and the 
evidence of a number of previous sales without 
objection does not prove an unrestricted right of 
alienation. Similarly the mere signing of some 
•of the sale deeds by a particular biswedar does 
not show that the right of the non-proprietors to 
sell the sites of their houses was recognized by 
the proprietors as a body. ( Abdul Rashid. J.) 
Nawab Khan v. Ranjit. 41 P.L.R. 227=A.I.R. 
1939 Lah. 88. 

--(Punjab)— Abadi — House site—Proof of 
.Particular sale without objection by proprietary 
- body—Effect of. 

Proof of particular sale having taken place 
■without objection by the proprietary body Would 
be very good evidence of the title of the purcha¬ 
ser to the land sold and while such sales would 
-give good title to individuals in particular por¬ 
tions of the village site, they would not prove 
that the rights of the proprietary body over the 

of the site had been extinguished. 85 

-F*?' 1926 Lah - 62 2 and A.I.R. 1923 

X,ah. 457, Rel. on ( Coldstream . /.) Jhanda 
fwjpHtj San 1 Df.v Singh. 164 I.C. 238=9 R. 
L. 91 (2)=A I.R. 1936 Lah. 474. 

(Punjab)— Abadi—House site—Right of 
non-proprietor to alienate. 

Anon-proprietor in Pinanwal village has no 
Tight to alienate the site of his house in the abadi 
of the revenue estate, without the consent of the 

:p / t °j >r ! e A or f . ? f r A h ® vi Hage. ( Coldstream and 
Abdul Rashid, J J .) Dhuman Khan v. Gurmukh 

Singh U Lah ‘ 403=166 I.C. 157=9 R.L. 345 
=38 P.L.R. 887=A.I.R. 1936 Lah. 394. 

-(Punjab)— Abadi—House site-Right of 

.non-proprietor to alienate. 

A non-proprietary resident of village Sangat* 
pura in Amritsar District has no right to alienate 
Tiis house site in the village abadi without con¬ 
sent of the proprietary body. ( Coldstream, J.) 
Jhanda Singh v. Shib Dev Singh. 164 I.C 238 
=9 R.L. 91 (2)=A.I.R. 1936 Lah. 474. 

(Punjab)— Abadi—Village developing into 
down—Proprietors* right to control alienation. 


CUSTOM (Punjab). 

The mere fact that a village has developed to 
the state of a town does not justify the presump¬ 
tion that the village proprietors have lost or aban¬ 
doned their customary right of control over the 
alienations of [sites in the abadi deh. As long 
as the proprietors have not acted in such a way 
as to show that they have no regard for their 
proprietary rights and have abandoned them the 
presumption will not be justified. (Coldstream 
and Abdul Rashid. JJ.) Dhuman Khan v 
Gurmukh Singhi. 17 Lah. 403 = 166 I.C. 157= 
9 R.L. 345=38 P.L.R. 887=A I.R. 1936 Lah. 394. 

Abrogation. 

-—(Punjab)— Abrogation — Recent judicial 

decisions—If sufficient to abrogate custom. 

Recent judicial decisions are not sufficient to 
abrogate the custom clearly laid down in the 
Manual of customary law governing the parties. 

(Coldstream and Din Mahomed, JJ.) Nawab v 
Mt. Subhani. 172 I.C. 158=10 R.L. 277=39 
P.L.R. 566=A.I.R. 1937 Lah. 683. 

Adna malik and Ala malik. 


-!—'Punjab )—Adna malik—Agreement record¬ 
ed in wajib-ul-arz preventing acquisition of rights 
during a certain period—Agreement subsequently 
ceasing to take effect—Rights, if can be acquired 
while agreement was in force. 

According to a wajib-ul-arz of a certain village 
prepared at the first regular settlement of 1878, a 
proprietor had the right to break up waste land 
adjacent to his own land already under cultiva¬ 
tion subject to certain conditions. In 1902, to 
facilitate the acquisition of land in connection 
with a project to build a canal, an Act was passed 
enabling personshaving rights in land to enter 
into agreements to surrender their rights to 
Government. In accordance with this Act the 
members of the proprietary body of the village 
executed an agreement by which they undertook 
to surrender their rights in the village waste 
(Shamilat) from the date on which the excava¬ 
tion of the permanent flow canal was begun. It 
was stipulated that from the date of the agree¬ 
ment up to the date of such surrender no one was 
to have any right to acquire as against Govern¬ 
ment any rights in the Shamilat by reclamation 
of waste land. At this time the second regular 
settlement was in progress and the entry in the 
wajib-ul-arz regarding the proprietor’s right to 
break up the waste was altered so as to bring it 
into conformity with this agreement. These 
provisions were repeated in the wajib-ul-arz of 
the third regular settlement of 1924-26. The pro¬ 
ject did not mature and in 1929 the Act was 
repealed. Two of the proprietors of the village 
sued for a declaration that they have become 
Adna maliks of a certain area of land which they 
had reclaimed from the waste lands of the village 
area. Their contention was that by the repeal of 
the Act the rights described in the wajib-ul-arz of 
1878 put in abeyance by that Act had been restor¬ 
ed and that they were entitled by virtue of those 
rights to become Adna maliks of the land which 
they had broken up whether they had brought it 
into cultivation before the Act was passed or 
after it Overruling that contention, 

Held, that so long as the agreement recorded in 
the wajib-ul-arz was in force proprietary rights 
could not be acquired during that period even 
though the agreement subsequently ceased to 
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take effect. (Coldstream and Jai Lai, JJ.) Ah¬ 
mad Khan v. Jiwana Ram. 163 I.C. 864=9 R. 
L. 58=38 P L.R. 133. 

—-(Punjab )—‘Ala malik ' and * talukdar *—Dij- 

tinction. 

The words 'ala malik’ literally mean ‘superior 
proprietor/ and the word ‘talukdar’ conveys the 
idea of a landholder or an overlord. A talukdar 
may be an ala malik, but it is not necessary that 
he should be so. The status of ala maliks carries 
with it certain privileges which a mere talukdar 
does not enjoy and hence the important distinc¬ 
tion between these two different kinds of tenures. 
An ala malik may inter alia be entitled to all the 
unculturable land in the village; he may possess 
a right of reversion or in other words the right 
of succession to all lands whose owners die with¬ 
out an heir; he is entitled by the law of pre-emp¬ 
tion to exercise a preferential right of purchase 
on the sale of inferior proprietorships and he 
may claim a share of the sale money for himself 
if the inferior proprietorships are sold. But a 
talukdar is not entitled to any such ^.privileges. 

( Addison , A.C.J.and Din Mahomed, J.) Ghu- 
lam Mahomed Khan v. Samundar Khan. 165 
I.C. 626=9 R L. 267 (2)=38 P.L.R. 748=A.I.R. 
1936 Lah. 37. 

-(Punjab) —Ala maliks—Provision for pay¬ 
ment of dhauri and jnti tax—If enough to confer 

status. . .... 

The fact that the dhauri and juti tax is provid¬ 
ed for in a village, by itself is not enough to 
confer the status of ala maliks especially where 
there is no indication in the entry itself as to 
person or persons responsible for its payment or 
as to the method of its realization and where it 
has not been established that this tax was ever 
collected. ( Addison, A. C. J. and Dm Mahomed , 

J ) Ghulam Mahomed Khan v. Samundar 
Khan. 165 I.C. 626=9 R.L. 267 (2)=38 P.L R. 
748=A.I.R. 1936 Lah. 37. 

-(Punjab) —Adna malik—Right of—Village 

Noon-Nasheb, District Mianwali. 

' The meaning of the wajib-ul-arz of the village 
Noon Nasheb, District Mianwali, is that the adna 
maliks, whose land has been completely submerg¬ 
ed, have a special right to get from existing ban- 
jar shamilat or from other land, which has 
emerged, areas equal to their submerged'areas. 
Such land can be taken by the adna maliks imme¬ 
diately after it reappeared and though jhuri must 
be paid by the adna maliks to the ala maliks the 
payment thereof is not a condition precedent to 
the adna maliks taking possession of the land to 
which they are entitled. They are entitled to 
take possession as soon as they can and settle 
about the jhuri thereafter. (Addison and Ram 
Lall, JJ.) Musa v. Maltk Ghulam Qasim. I.L. 
R. (1939) Lah. 535=12 R.L. 253=184 I.C. 773= 
41 P.L R. 8i5=A I.R. 1939 Lah. 361. 

_•-(Punjab)— Ala malik and Adna malik — 

Shamilat deh— Partition—Right of adna maliks — 
Village Haidarabad in Tahsil Bhakkar of Mian¬ 
wali District . . 

In the village Haidarabad, in Tahsil Bhakkar 
of the Mianwali District, the adna maliks have 
no right to demand partition of the shamilat deh. 
(Dalip Singh and Bhide, JJ.) Ghulam Haidar 
v. Mehr Chand. 39 P.L.R. 265. 

,— ■ -(Punjab) — Adna malik and ala malik — 
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Village shamilat—Acquisition of adna malkiat 
rights. 

The provision of the wajib-ul-arz of 1878 
ceased to be operative in 1902 when the new 
wajtb-ul-arz was framed, and under the provi¬ 
sions of the new wajib-ul-arz no one could acquire 
adna malkiat rights in the shamilat land in 
Village Saggu Shumali in Mianwali District,, 
merely by breaking up such shamilat and offer¬ 
ing ‘Jhuri” to the Ala Maliks. ( Addison and 
Abdul Rashid, JJ.) Chandar Bhan &. Moham¬ 
mad. 161 I.C. 942=8 R.L. 822=A.I.R. 1936 
Lah. 962. 

~—-(Punjab) — Adna malik and Ala malik — 
Right to cultivate shamilat—Pan j drain , Tahsil 
Bhakkar , Mianwali District. 

An adna malik in the village Panj Giraiti in the 
Tahsil of Bhakkar in the Mianwali District is 
entitled to cultivate shamilat land without the 
permission of the ala malik. The only right of 
the ala malik is priority to cultivate the land 
before it is actually cultivated by the adna maliks 

{Jai Lai, J.) Ghulam Mohammad Shah v. Sa- 
dhu Ram. 173 I.C. 807=10 R.L. 490=A.I.R, 
1937 Lah. 286. 

Adoption. 

- (Punjab)— A doption — Awans. 

There is no custom of adoption among the 
Awans of Garhi Awanan, Gujranwala District. 
{Dalip Singh and Beckett, JJ.) Feroze Din 
Fazal Qadar. A.I.R. 1936 Lah. 67. 

- (Punjab) — Adoption — Chitna Jats of 

village Gojra—Adoption of daughter's son — 
Validity. 

Among Chima Jats of village Gojra, in the 
Daska tahsil, Sialkot district, the adoption of a 
daughter’s son in the presence of collaterajs of 
the third decree is invalid. (Bhide and Currie , 
JJ.) Buta Singh v. Gurmukh Singh. 162 I.C. 
501=8 R L. 913=38 P.L.R. 1073=A.I.R. 1936 
Lahj 371. 

r- (Punjab)— Adoption—Entry in Riwaj-i-am 

as to person who can be adopted—If only indica¬ 
tory—Adoption of collateral in fourth degree 
among Jats of Mauza Hussainpur, Tahsil Nako- 
dar, Jullunder District — Validity. 

An entry in a Riwaj-i-am as to the persons who 
can be adopted is only indicatory and not manda¬ 
tory. An adoption of a collateral in the fourth 
degree, among Jats of Mauza Hussainpur, Tahsil 
Nakodar, Jullunder District, is valid even though 
nearer collaterals are alive. (Tek Chand, J.) 
Towala v. Diwan Singh. 166 I.C. 237=9 R.L, 
355=A.I.R. 1936 Lah. 237. 

- (Punjab) — Adoption — Formalities—Sara 

sub-caste of Jat tribe in village Hans, District 
Ludhiana. 

According to the custom relating to adoption 
among the Sara sub-caste of the Jat tribe in 
village Hans, Tahsil Jagraon, District Ludhiana, 
no special formalities are considered necessary in 
cases of adoption but a mere declaration of 
adoption and general treatment as a son are con¬ 
sidered sufficient. Where there is a deed of 
adoption which was later followed by a gift of 
land to the adoptee, this is sufficient compliance 
with what is required by the customary law. 

(Addison and Ram Lall, JJ.) Phuman Singh v. 
Manu. 182 I.C. 576=12 R.L. 59=41 P.L.R. 
387=A.I.R. 1939 Lah. 62. 
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— -(Punjab)- — Adoption — Jats of Gurgaon 
District—Adoption of married person. 

Among the Jats of Gurgaon District when an 
adoption of a married man takes place, and all 
the ceremonies connected with Hindu Law adop¬ 
tion are performed on the day of adoption, the 
adopted person is completely transplanted from 
the family of his natural father into that of his 
adoptive father. ( Abdul Rashid, J.) Hari 
Singh Prem v. Moti Ram. 184 J.C. 96=12 R. 
L. 161=41 P L.R. 417=A.I.R. 1939 Lah. 196. 

•- (Punjab) — Adoptioyi—Jhali Jats of village 

Dehlon, Ludhiana District—Right of adopted son 
to succeed collaterally. 

Among Jhali Jats of the village Dehlon in the 
Ludhiana District, an adopted son is entitled to 
succeed collaterally in the family of his adoptive 
father. ( Bhide , J.) Jagta v. Bucga. 177 I.C. 
308=11 R L. 291=A.I.R. 1938 Lah. 103 

— - -(Punjab) — Adoption—Jats of Jullundur 

District—Person outside got , if can he adop¬ 
ted. 

Among the Jats of Jullundur district, the 
general rule of custom is that a person outside 
the got of the adopter cannot be adopted. ( Rangi 
Lai, J J) Amarjit Singh v. Dh^rmsala Dar- 
waza Kitni. 161 I.C. 480=8 R.L. 756=A I R. 
1936 Lah. 218. 


— -(Punjab)— Adoption—Qureshis of Village 

Pind Sheik Musa in Lyallpur. 

Among Qureshis of Village Pind Sheik Musa 
in Lyallpur, an adopted son will succeed on the 
death of the person who appointed him as his 
heir. {Addison and Din Mohammad, J J .) Nur 
Mohammad t/, Bhawan Shah. 17 Lah. 96=162 
I.C. 854=8 R.L. 963=38 P.L.R. 477=A.I.R. 
1936 Lah. 465. 

-(Punjab)— Adoption—Right to adopt — 

Adopter, if can ignore custom by adopting Dat- 
taka form. 

A person making an adoption under Hindu 
Law cannot ignore.the custom by which he is 
governed merely by adopting the Dattaka form 
of adoption. The effect of the ceremony would 
be to transplant the adoptee into the adopter’s 
family, but the eligibility of the adoptee would 
still be governed by Hindu Law modified by 
custom. {Rangi Lai, J.) Amarjit Singh v. 
Dharmsala Darwaza Kitni. 161 I.C. 480=8 
R.L 756=A I.R. 1936 Lah. 218. 

' (Punjab)— Adoption—Say ads—Adoption 

of daughter's son. 

Among the Sayads of village Kotli Khadam 
Shah in Tahsil Pasrur of the Sialkot district the 
adoption of daughter’s son is not valid by custom 
in the presence of collaterals of the third degree. 
{Rangi Lai and Monroe, JJ.) Khair Ali Shah 
v. Imam Shah. 17 Lah. 129=161 IC 634=8 
R.L. 775=38 P.L.R. 571=A.I.R. 1936 Lah 
80. 

—— (Punjab )—Adoption — Sister’s or daugh¬ 
ter’s son—Tarkhans of village Chanian, Jullundur 
district. 

v According to the riwaj-i-am of Jullundur 
district in the Punjab the tarkhans of village 
Chanian in the Nakodar tahsil of Jullundur dis¬ 
trict who are governed by custom are prohibited 
from adopting a sister's or daughter’s son. The 
fact that the tarkhans were not consulted at the 
time of the preparation of the riwaj-i-am is no 
ground for applying the provisions of the Hindu 
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law. In view of the provisions of the riwaj-i-am 
the burden of proving that a sister’s or a daugh¬ 
ter’s son is eligible far adopiim lies on the 
adoptee. {Abdul Rashid, J.) Gurbakhsh Ram 
v. Manak Chand A.I.R. 1940 Lah. 392. 

- (Punjab) — Adoption — Validity — Adoption. 

of daughter’s son. 

Among high caste non-agricultural Hindus,, 
resident in towns in the Punjab such as Khatris of 
Amritsar the strict rule of the Hindu Law of 
Mitakshara that a daughter’s son cannot be adop¬ 
ted has been varied and a daughter’s son can be 
validly adopted. Such an adoption has the full 
effect of a formal adoption under Hindu Law 
and the adopted son severs his connexion with 
his natural family and becomes the male lineal 
descendant of the adoptive father. (Tek Chand 
and Abdul Rashid, J J.) Roshan Lal v. Samar 
Nath. I.L.R. (1938) Lah. 173=175 I.C 746= 
11 R.L. 9=A I.R. 1937 Lah. 626. 

Agricultural tribe. 

- (Punjab) —Agricultural tribe — Proof. 

For a tribe to be a statutory agricultural tribe, 

, >t is necessary that some time or other the tribe 
1 must have held land within living memory. Evi¬ 
dence proving that an ancestor had held land 
combined with other evidence of caste would 
satisfactorily establish that a person is a member 
of an agricultural tribe. {Young, CJ. and Rangi 
Lal, J.) Ghui.am Mohammad v. Secretary of 
State for India. 161 I.C. 511=8 R.L. 771=38 
P.L.R. 1162=A.I.R. 1936 Lah. 910. 

Alienation. 

Ancestral land. 

Ancestral property. 

Antecedent debt. 

Necessity. 

Non-proprietors. 

Powers of. 

Reversioner. 

Right to challenge. 

Setting aside. 

Shamilat. 

Validity. 

Widow. 

Alienation—Ancestral land. 

T “"(Punjab) — Alienation — Ancestral fond— 
Lrood management. 

It cannot obviously be considered to bean act 

p ?n°cl m u ana8e L ment - to seM Property worth 
Rs. 20,500 when there is necessity for a loan of 

about Rs. 6,000 only. {Bhide and Beckett, JT ) 

Iqbal Singh v . Mahindar Singh. I.L.R. (1938) 

Lah. 676=179 I.C. 737=11 R.L. 613=41 P.L.R 

246—AT.R. 1938 Lah. 648. 

7 rT(? un j ab )~Alienation — Ancestral fond — 
Just debt Meaning—Amounts borrowed by big 
zamindar for purchase of costly clothes and orna¬ 
ments—If just debts. 

Just debt means a debt which is actually due 
and which is not immoral, illegal or opposed to 
public policy. It also means a debt not contrac¬ 
ted as an act of reckless extravagance or of 
wanton waste or with the intention of destroying 
the interest of the reversioners. It need not be 
one incurred for a necessary purpose; but if a 
non-necessary debt is unreasonably large com¬ 
pared to the means and station in life of the 
proprietor, it cannot come under the definition of 
a just debt. Similarly if a number of compara- 
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tively small loans for non-necessary purposes are 
contracted within an unreasonably short period, 
they collectively may amount to extravagance, 
judged by the tests previously mentioned, and 
may be excluded from the category of just debts. 
What is unreasonable or extravagant must depend 
upon the circumstances of each particular case 
and must be decided by the Court on fair and 
rational grounds. Amounts borrowed by a big 
zamindar with a large income and living in a 
style suited to his social status, for costly clothes 
and ornaments cannot be considered to be a very 
unreasonable expenditure so as to exclude the 
debts from the category of just debts. ( Bhide 
n*ri nprhett JJ.) IQBAL SlNGH V. MAHINDAR 

Singh I.L.R. (1938) Lah. 676=179 I.C. 737= 
11 R.L. 613=41 P.L.R. 246=A.I.R. 1938 Lah. 

648 

_1_(Punjab)— Alienation — Ancestral land— 

Necessity—If must exist at the time of alienation. 

Even a male proprietor is not entitled to en¬ 
cumber ancestral property for his future require¬ 
ments; the necessity to support an alienation of 
ancestral property must exist at the time of the 
alienation. (Bhide and Beckett //■) Iqbal 
Singh v. Mahindar Singh. I.L.R. (1938) Lan. 
,676=179 I.C. 737=11 R.L. 613=41 P.L.R. 246 
=A.I.R. 1938 Lah. 648. 

_U(Punjab)— Alienation — Ancestral land — 

Necessity—Purchase of ornaments. 

The purchase of ornaments to replace those 
twhich had been stolen cannot be considered to be 
•valid necessity for the sale of ancestral land. 
( Bhide and Beckett, JJ.) Iqbal Singh :v. Mahin¬ 
dar Singh. IL r - O^ 38 ) a7r 9 19?8 

737=11 R.L. 613=41 P.L.R. 246—A I.R. 1938 

Lah. 648. 

Alienation—Ancestral property. 

__(Punjab)— Alienation--Ancestral property 

_ Alienation in lieu of dower debt Validity. 

Under Mahomedan law dower is to be regarded 
as a debt due from the husband to the wife. This 
debt is payable on demand. Such debt being a 
iust antecedent debt arising out of the contract 
of marriage the husband is fully entitled to 
alienate ancestral land in favour of his wife in 
fieu of this debt provided it is not unreasonably 
high. The question as to what is regarded as a 
reasonable amount of dower is a question of 
custom and it is incumbent on the party to raise 

this point in its pleadings and to le ^ n J t d hat * 
thereon. Where a person wants to show that a 
custom does not permit the alienation of a good 
deal of ancestral property in lieu of dower, it is 
open to him to get an issue framed on this point 
and to lead evidence to prove the custom. If he 
f j 1 c q o such point cannot be raised in 

^'Ll for the first time. ( Abdul Rashid. /.) 

K ' 309 = A I°R A 19 B 3 A 8 K Lah. 43l” ^ 3 "~ 
-——-(Punjab)— Alienation—Ancestral property 
-Fact that part of property sold was house-pro- 
perty situated within city limits—If su ^. ctent t0 
take it out of customary restriction on sale. 
Where the vendor is admittedly 

• custom with regard to alienation of ancestral 

property, the mere fact that part of the p P y 

sold was house-property situated within the city 

limits would not be sufficient to a e 1 „ t j»» 
- customary restrictions on sale of »" ce f* ral 
x properties. (Bhide and Beckett, JJ.) iqbal 
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Singh v. Mahindar Singh. I.L.R. (1938) Lah, 
676=179 I.C. 737=11 R.L. 613=41 P.L.R. 246 
=A I R. 1938 Lah. 648. 

-(Punjab) — Alienation—Ancestral property 

—Just debt, meaning of. 

A just debt means a debt which is actually due 
and is not immoral, illegal or opposed to public 
policy, and has not been contracted as an act of 
reckless extravagance or of wanton waste or 
with the intention of destroying the interests of 
reversioners. ( Lord Romer.) Surendar Singh 
v. Ghulam Mohammad. 66 I.A. 177=I.L.R. 
(1939) Kar. 268=41 Bom.L.R. 1245=5 B.R. 
639=43 C.W.N. 786=41 P.LR. 454=1939 
O.LR. 316=1939 OWN. 557=11 R.P.C. 
253=50 L. W. 23=1939 O.A. 553=1939 
M.W.N. 1177=1939 A.W.R. (P.C.) 97=181 I.C. 
308=A.I.R. 1939 P.C. 150 (P.C.). 

-(Punjab)— Alienation — Ancestral pro -■ 

perty — Necessity—Discharge of decree. 

Where an alienee, who is an outsider, finds that 
the alienor's debt is a decretal debt, he need not 
make any further enquiry, and the reversioners 
will not be allowed to go behind the decree. This 
rule is not applicable where it is clear that the 
alienee’s suspicions should have been aroused by 
the surrounding circumstances, or where it is 
proved that he actually had knowledge of the 
bad faith of the decretal transaction. ( Jai Lai 
and Skemp. JJ.) Pritam Singh v. Sarjit Singh. 
A.I.R. 1936 Lah. 112. 

_(Punjab)— Alienation—Ancestral property 

— Necessity—Existence of decretal debts. 

The mere existence of decretal debts is not 
sufficient proof of there being legal necessity on 
the part of an alienor of ancestral lands governed 
by the customary law of the Punjab. It must 
further be shown that the debts which were 
decreed were just debts. ( Lord Romer.) Suren¬ 
dar Singh v. Ghulam Mohammad. 66 I.A. 177= 

I L.R. (1939) Kar. 268=50 L.W. 23= 
41 Bom L.R. 1245=5 B.R. 639=43 C.W.N. 
786=41 P.L.R. 454=1939 O L.R. 316=1939 
O.W.N. 557=11 R.P.C. 253=1939 O.A. 553= 
1939 M.W.N. 1177=1939 A.W.R. (P.C.) 97=181 
I.C. 308=A.I.R. 1939 P.C. 150 (P.C.). 

-(Punjab)— Alienation — Ancestral property 

— Necessity — Onus. , 

In the case of an alienation of ancestral lands 
in the Punjab which is governed by the custom¬ 
ary law, the onus lies on the mortgagee of prov¬ 
ing either that there was legal necessity in fact 
which would justify the alienation or that he 
made a proper and bona fide enquiry into the 
alleged necessity and satisfied himself as to the 
existence of the alleged necessity. But, if he 
discharges the burden, he is not bound to see 
that the money paid by him is actually applied by 
the mortgagor to meet the necessity. {Lora 
Romer.) Surendar Singh v. Ghulam Moham¬ 
mad. 66 I A. 177=I.L.R. 0939) Kar 268== 

41 Bom L.R 1245=5 B.R. 639=43 C.W.N. 786 
=1939 O L.R. 316=41 P.L.R. 454=1939 O.W.N. 
557=11 R.P.C. 253=50 L.W. 23=1939 O.A. 553 
=1939 M.W.N 1177=1939 A.W.R. (P.C.) 97= 
181 I.C. 308=A.I.R. 1939 P.C. 150 (P.C.). 

-(Pun j ab) —A lienatio n—A n cesiral property 

— Necessity—Payment of mortgage. 

An alienation of ancestral property effecte 

pay a mortgage effected to PV ® 

creditor is one for necessity. (Jai Lai and bfcemp. 
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JJ.) Pritam Singh v. Sarjit Singh. A.I.R. 
1936 Lah. 112. 

- — (Punjab)— Alienation—Ancestral property 

— Necessity—Proof by alienee. 

The law requiring an alienee to prove neces¬ 
sity for alienation of ancestral property is well 
lenown, and if an alienee fails to take the obvious 
precaution of ascertaining necessity for an aliena* 
tion of ancestral property and getting it duly 
recorded at the proper place and time, he must 
take the consequences. Normally it is sufficient 
for the alienee to prove that the antecedent debts 
discharged were due, and it is unnecessary for 
bim to show that the debts were incurred for 
■“necessity”. Even an alienee who is an outsider 
will not be protected, if he is aware of the true 
nature of the debts discharged by the alienation 
and acts in bad faith. 65 H. R. 1000, Rel. on. 
(Bhide and Beckett, JJ.) Iqbal Singh v. Mahin- 
par Singh. I.L.R. (1938) Lah. 676=179 I.C. 
737 = 11 R.L. 613=41 P.L.R. 246=A.I.R. 1938 
Lah. 648. 

(Punjab)— Alienation — Ancestral land — 


Tizvanas of Punjab. 

It is doubtful whether a custom giving right to 
alienate ancestral land exists among the Tiwanas 
of the Punjab. ( Addison, A.C.J. and Din Maho¬ 
med, J.) Narain Singh v. Malik Ahmad Yar 
Khan. 17 Lah 133 = 162 I.C. 374=8 R.L. 888= 
38 P.L.R. 472=A.I.R. 1936 Lah. 21. 

Alienation—Antecedent debt. 

-(Punjab)— Alienation—Antecedent debt — 

Debts incurred after aqreement of sale and latter 
included in consideration for that sale. 

An ‘antecedent debt" means a debt which is 
not only antecedent in time, but also antecedent 
In fact, i.e., it must be truly independent of the 
transaction impeached. In other words, the two 
transactions must be dissociated in time as well 
as fact. Debts which were incurred after agree¬ 
ment relating to the sale was entered into and 
which were later on included in the consideration 
for that sale cannot be properly held to be 
♦‘antecedent debts”. (Bhide and Beckett, JJ.) 
Iqbal Singh v. Mahindar Singh. I.L.R. (1938) 
Lah- 676=179 I.C. 737=11 R.L. 613=41 P.L.R. 
246=A. .R. 1938 Lah. 648. 

Alienation—Necessity. 

" ’('Punjab)—Alienation — Necessity — Aliena¬ 
tion of 1/10 part of property to raise funds to go 
to Mecca. 

Where a person, owning 12 kanals of property, 
alienates about 1J kanals in order to raise funds 
to enable him to go to Mecca, it is not by any 
means an extravagant transaction. He is well 
'''‘thin his rights both according to the tenets of 
the Mahomedan religion aud the Customary law, 
to alienate a 1/10 fraction of his property in 
order to perform the sacred duty of going to 
Mecca for performing the Haj. ( Agha Haidar 
d-) Shadi-Khair Din v. Qutba. 163 I.C. 963 

==9 R L. 71=38 P.L.R. 162=A.I R. 1936 Lah. 

o65 # 

• 

-(Punjab)— Alienation — Necessity — Antece¬ 
dent debt. 

Payment to discharge a decretal debt consti¬ 
tutes necessity. In the absence of proof of 
immorality or reckless extravagance and wanton 
waste, a debt tan be treated as a just and antece¬ 
dent debt even if the alienee be the same creditor 

u.—193 
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Ram lZn°n we J e taken - (Addison and 

L iT 413* JJ ) AHJAN Singh v • Nawah. 41 P. 

- --(Punjab)—Alienation—Necessity—Antece¬ 
dent debt—Joint debts incurred by ynembers of 
family for ordinary household necessities. 

It is quite a usual practice for agricultural 
families to incur joint debts for ordinary house- 
hold necessities and both parties commonly gain 
the benefit of the joint credit so obtained. Where 
there is no reason to suppose that the expendi¬ 
ture covered by a joint debt has been wastefully 
extravagant, a joint debt can be regarded as a 
just antecedent debt. ( Beckett . J.) Ali Moham- 
mad z/ Nur Mohammad. 179 I.C. 320 (2)=11 

R.L. 55^=A I R. 1938 Lah. 858. 1 ' 

“ ~~(Y Un }* h >-Alienation—Necessity—Antece- 
dent debt — Proof . 

In the case of an alienation for antecedent 
debt, there is no necessity for the alienee to prove 
anything further than the existence of that debt 
unless there are circumstances tending to show 
that the debt is immoral or of an extravagant 
nature and that he could have come to know this 
by diligent enquiry. ( Blacker, J.) Mehnca 
Singh v. Phetam Singh. 41 P.L.R. 627. 

—-—-(Punjab )—Alienation — Necessity—Debts 
raised for marriage of son and for muklawo 

ceremony of daughter—Necessity—Mortgage to 
pay off decrees against mortgagor—Validity. 

Where debts are raised by a person for the 
purposes of marriage of his son and for the 
muklawa ceremony of his daughter, the purposes 
are necessary purposes within the meaning of the 
customary law. A mortgagee is sufficiently pro¬ 
tected by law if he advances any amount to the 
mortgagor for the discharge of decrees obtained 
against the mortgagor and is not bound to see to 
the actual application of the money received by 

m ^ rtgagor - (Addison and Din Mohammad, 
dd.) Taj .Mohammad Bhajan Lal. 175 I C 
394=10 R.L. 707=A.I.R. 1937 Lah. 942. 

7 “(Punjab)-—, Alienation — Necessity—Enquiry 

by alienee — Sufficiency. 

The onus Hes on the alienee to prove either 
that there was legal necessity in fact which would 

*”* 7 ^ iena t’ on » or that he made a proper 
and bona fide enquiry into the alleged necessity 
and satisfied himself as to the existence of such 
necessity. If he fails to prove that there was a 
necessity in fact, alienation may still be upheld 
if he pro^s that he made enquiry as to the exis¬ 
tence of the alleged necessity, and that the facts 
represented to him were such as, if true, would 
have justified the transaction. If he discharges 
thl ;burden, lie is not bound to see that the money 
paid by him is actually applied by the alienor to 
meet the necessity. {Sir Shadi Lal.) Atma Ram 
v. Thakur Sadhu SmoH. 32 S.L.R. 395=1938 

^nhVr 90 ^ 1938 ° L R - 110=40 P.L.R. 180= 
K 93 a 8 *£. r . 144=1938 A.W.R. (P.C.) 56=1938 
O.A. 206—4 B.R. 353=10 R.P.C. 208=1938 R 
D. 399=40 Bom.L.R. 742=172 I C 1004—1938 

O.W.N. 196=A.I.R. 1938 P.C 77 (P.C ) 

——(Punjab)— Alienation — Necessity — Just 
debts—Meaning of. • 

• Th . C C n P L eS9,0n ‘i Us f debt’ means a debt which 
is actually due, and which is not immoral, illegal 

or opposed to public policy. It also means a debt 
not contracted as an act of reckless extravagance 
or pf wanton: waste, or with intention of destroy.- 
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ing the interests of the reversioners. It need not 
be one incurred for a necessary purpose, but if a 
non-necessary debt is unreasonably large com¬ 
pared to the means and station in life of the pro¬ 
prietor,. it cannot come under the definition of a 
‘just debt’. Similarly, if a number of compara¬ 
tively small loans for non-necessary purposes are 
contracted within an unreasonably short period 
they collectively may amount to extravagance 
and may be excluded from the category of just 
debts. What is unreasonable or extravagant 
must depend upon the circumstances of each 
particular case and must be decided by the Court 
on fair and rational grounds. Large debts were 
contracted by grandfather and father during a 
short period of five years. The family was small 
and there was no evidence showing that they had 
to incur any extraordinary expenditure for any 
proper purpose ; on the other hand there was 
evidence to the effect that the father was a drun¬ 
kard, thief, and a profligate. In a suit by son for 
declaration that the debts were not binding on 
ancestral property, 

Held, that the debts were incurred by way of 
reckless extravagance and were not just debts. 
(Coldstream and Bhide, JJ.) Milkha Singh v. 
Suba Singh. 173 I.C. 977--=10 R.L. 516=A.I.R. 
1937 Lah. 477. 

_(Punjab )—Alienation —Necessity—Money 

required to discharge previous mortgage. 

Money required for the discharge of a previ¬ 
ous mortgage is for necessity. The fact that the 
vendee has not paid the previous mortgagee does 
not mean absence of necessity for the payment of 
the item. (Bhide, J.) Khamana v. Sita Singh. 
182 I.C 801 (1)=12 R.L. 76=41 P.L.R. 16 (1)= 
A.I.R. 1939 Lah. 182. 

-(Punjab )—Alienation — Necessity— Mort¬ 
gage to purchase cow for milk. . 

Where a small sum of Rs. 50 was raised by 
mortgage for the purpose of purchasing a cow 
and the alienor was not in good health and requir- 

e< ^Held,’ that the sum raised was so small and the 
purpose for which it was acquired was so ordi¬ 
nary that no enquiry was required by the alienee 
and hence it was for necessity, (/at Lai and 
Skemp, JJ.) Pritam Singh v. Sarjit Singh. 
A.I.R. 1936 Lah. 112. 

_-(Punjab )—Alienation — N ecessity--N eces- 

sity not proved for small portion of consideration 
_ If a ground for setting aside alienation. 

Where a sale or a mortgage is established for 
legal necessity, the fact that the vendee or the 
mortgagee is unable to prove that a small portion 
of the consideration was applied for purposes of 
legal necessity, is no ground for setting aside the 
alienation,nor can the vendee or the mortgagee be 
held liable to pay to those challenging the aliena¬ 
tion that portion of the consideration for which 
legal necessity is not positively established. A.I. 
R. 1927 P.C. 37, Foil (Agha Haidar, J.} Indar 
Singh v. Nasiba. 165 I.C. 23=9 R.L. 228=A.I. 
R. 1936 Lah. 769. 

-(Punjab) — Alienation — Necessity — Onus — 

Antecedent debts—Alienor man of loose character. 

If the alienor is a man of loose character, the 
initial onus lies on the outsider alienee to show 
that the debts were due, and when he has dis¬ 
charged that onuS, the turn of the opposite party 
then comes to show that the alienee made no pro- 
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per enquiry or that if he made one, he must have 
learnt of the real nature of the debts. The 
enquiry which should be made by alienee should 
refer not only to the existence of the debts but 
include also an enquiry as to their nature if those 
who challenge the alienation can show that the 
result of the first enquiry should have raised 
doubts in the mind of an ordinarily prudent man 
as to the morality or reasonableness of the debts. 
When the alienor is living with a mistress, and 
careless of his own and other people’s money but 
is not guilty of reckless extravagance or wanton 
waste or trying to injure the estate out of spite, it 
is not enough for the person challenging the alie¬ 
nation in such a case to show that the alienor is 
generally a man of bad character. If the alienee 
pays off debts which are really due to third par¬ 
ties it is for such person to prove that those debts 
are in each case tainted with immorality, (fax 
Lai and Skemp, JJ.) Pritam Singh v. Sarjit 
Singh. A.I.R. 1936 Lah. 112. 

-- (Punjab) — Alienation—Necessity —Onus — 

Duty of transferee. 

If a transferee makes reasonable enquiry as to 
the existence of the necessity, and on being satis¬ 
fied that the necessity existed he advances the 
money, it is no part of his duty to see to the appli¬ 
cation of the loan to the necessity. The burden in 
these cases is always on the transferee. The 
mere recital as to the existence of the necessity in 
the deed of transfer is very feeble evidence and 
Courts of justice ordinarily do not attach much 
weight to it. ( Agha Haidar, J.) Indar Singh 
v. NASinA. 165 I.C. 23=9 R.L. 228=A.I.R. 1936 
Lah. 769. 

- (Punjab) — Alienation — Necessity — Proof — 

Alienation by male proprietor—Proof that alienor 
could not live within means—Necessity for. 

A male proprietor is not bound to live within 
his means ; that principle applies only to a widow. 
It is not,therefore,the duty of the alienee to prove 
that the alienor could not live within his means 
and that it was necessary for him to borrow 
money. (Addison and Ram Lall, JJ.) Arjar 
Singh v. Nawab. 41 P.L.R. 413. 

- (Punjab) — Alienation—Necessity — Proof — 

Antecedent creditor being alienee. 

Where the original debt is a just one,the alienee 
is protected whether he himself is the antecedent 
creditor or not. Hence an alienee, even when he 
himself is an antecedent creditor, need not prove 
that the antecedent debt was incurred for a neces¬ 
sary purpose, that is to say, a purpose which is 
recognised as a valid necessity for the alienation 
of ancestral immovable property. (Blacker, /.) 
Mehnga Singh v. Phf.tam Singh. 41 P.L.R. 
627. 

- (Punjab) — Alienation — Necessity—Payment 

of decretal debt. 

Payment for discharge of decretal debts consti¬ 
tutes necessity. A debt which is not otherwise 
tainted in any manner can be treated as a just and 
antecedent debt even if the alienee be the same 
creditor from whom loans have been taken. 
Where alienation of ancestral property to dis¬ 
charge a part of a decretal debt was made by the 
father to a creditor from whom he had taken 
loans for the purpose of acquiring lands. 

Held, that inasmuch as reckless extravagance 
and wanton waste on the part of the father were 
not proved, the alienation of ancestral property 
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was valid as being for necessity and for consi¬ 
deration. A.l.R. 1935 I ah. 927, Rel. on. ( Addison 
and Din Mohammad, JJ.) Sher Afzad v. Buhqi 
Mal 172 I.C 519=10 R.L. 336=39 P.L.R. 404= 
A.I.R. 1937 Lah. 119. 

- (Punjab) — Alienation—Necessity — Pay¬ 
ment of Government revenue. 

The payment of Government revenue is a valid 
necessity. A mortgage executed by a peson who 
is a lambardar, for raising money to make pay¬ 
ment of the Government revenue is valid and 
binding on the reversioners, when there is 
evidence to show that not only was ihe amount 
borrowed to make payment of Government 
revenue but it was actually paid into the Govern¬ 
ment treasury for that purpose. (Agha Haidar, 
J .) Wazir Khan v. Mukhtar Khan. 164 I.C. 
836=9 R L. 167=A.l.R. 1936 Lah. 577. 

- (Punjab) — Alienation — Necessity—Sale of 

ancestral land by father to purchase land in Bik¬ 
aner and Gwalior—Elder son attesting deed — Sale, 
if for necessity. 

One B sold ancestral land for Rs. 1.5C0, the 
entire consideratir n being paid to him before the 
Sub-Registrar. B's elder son was present before 
the Sul-Registrar and attested the deed. The 
object of the sale was the purchase of land in 
Bikaner and Gwalior States. B spent actually 
some money in purchasing land in Gwalior. A 
suit was brought by his minor son for declaration 
that the sale was without recessity. 

Held, that the sale by B in the presence of his 
elder son w as an act of good management and 
was for necessity. (Sketttp . J.) Dial Sinch v. 
Supain Singh. 174 I.C. 33=10 R.L. 519 ll)= 
A.l.R. 1937 Lah. 493. 


—;- (Punjab) —Alienation — Necessity—Suit by 

alienor dismissed with costs—Alienation to pay 
such costs. 

Where a suit by the alienor is dismissed with 
costs, he is legally liable to pay the costs and as 
such an alienation to pay such costs is one for 
necessity. ( Jai Lai and Skemp. JJ.) Pritam 
Sinch v. Sarjjt Sinch. A.l.R. 1936 Lah. 112. 


Alienation—Non-proprietors. 

- (Punjab)— Alienation — Chanauii, District 

Ambala—N on-proprietors—Right to dispose of 

house sites. 

No custom exists in village Chanauii, Tahsil 
Rupar, District Ait bala t whereby the non-pro- 

prietors arc precluded from disposing of the sites 
of their houses. (Jai Lai, J.) Mancal v. Hakim 
Behari Lai.. 163 I. C. 369=9 R. L. 8=A.I R. 
1936 Lah. 263. 

' (Punjab) — Alienation — Non-proprietors — 
Acquiescence by landlord—Right to object to sub¬ 
sequent alienation. 

The fact tl at proprietors acquiesced in previ¬ 
ous alienations does not recessarily imply a re¬ 
nunciation of their discretionary right to object 
to a subsequent alienation and the evidence of a 
number of previous alienations without objection 
does not prove a custom of unrestricted aliena¬ 
tion. (Coldstream and Abdul Rashid. JJ .) Dhu- 
manKhanu Gupmukh Sinch 17 Lah 403= 
166 I.C 157=9 R.L. 345=38 P.L.R. 887=A.I.F. 
1936 Lah 394. 

■- (Punjab) — Alienation—Non proprietors— 

L andlords in Sohna—Right to challenge. 

The landlords in Schna, although it is not a 
vi llage but a town, have no right • to challenge an 


alienation of a house belonging to a non-proprie¬ 
tor unless the landlord can show that the house 
was buil- on land granted by the proprietary body 
out of the shamilat deh. A.l.R. 1939 Lah. 88, 
Reversed. (Addison and Ram Lall, JJ.) Ranjit. 
Sinch v. Nawab Khan. 185 I.C. 395=12 R.L. 
284=41 P.L.R. 826=A.I.R. 1939 Lah. 548. 

, —--(Punjab)— Alienation — N on-proprietor — 

Rights of—Village Cholala in Sirsa Tahsil of 
\ Hissar District. 

Non-proprietors are rot entitled to alienate the 
houses occupied by them, accordirg to the custom 
prevailing in the Village Cholala in the Sirsa 
Tahsil of the Hissar Disirict ( Bhide, J .) Rati 
Ram^. Shera Ram. I.L R. (1939) Lah. 266= 
181 I.C. 436=11 R.L. 828=40 P.L R. 990=A.I. 
R. 1939 Lah. 53. 

# 

-(Punjab;— Alienation — Non-profrietors — 

Rights oj — Village Mazara Dingrian, Tahsil 
Garh Shankar, District Hoshiarpur. 

In the Mouza Mazara Dirgrian, Tahsil Garh 
Shankar in the District of Hoshiarpur the non- 
proprietors have a right to alienate the sites under 
their houses as well as the houses standirg there¬ 
on. (Skemp, J.) Dasonihi v. Milkhi Ram. 
181 I.C. 703=11 R.L. 878=41 P.L.R. 670=A.I. 
R. 1939 Lah. 152. 

— -(Punjab)— Alienation — N on-pro prietors—* 

Rights of—Rule as to. 

In deciding the question whether a non-pro¬ 
prietor has ihe right to alienate a house belonging 
to him, broadly stated, it may be taken as a rule 
that where a large number of unchallenged alien¬ 
ations by non-proprietors ha\e been takirg place 
for a very long period, the onus should be placed 
on the landlords to show that they have a right 
to control those alienations. This, they may be 
able to show, by proving a grant and then the case 
would be governed by the terms of that grant, 
(Addison and Ram Lall, JJ.) Ranjit Sinch v. 
Nawab Khan. 185 I.C. 395=12 R.L. 284=41 P. 
L.R. 826= A.l.R. 1939 Lah. 548. 

— -(Punjab)— Alienation — Non-proprietors — 

Village Basi Kalan, Hoshiarpur District—Rights 
of non-proprietors. 

Ghaii maliks of Basi Kalan of District Hoshi¬ 
arpur ha\e power to mortgage and sell their 
houses. ( Bhide and Currie, JJ ) Bahadur Khan 
v. Kunpan Lal. 165 I.C. 823=9 R.L. 307=A. 
I.R. 1936 Lah. 267. 

. . Alienation—Powers of. 

-(Punjab) •— Alienation—Powers of — An¬ 
cestral property—Sanda Jats and agriculturists of 
M tan wa li D is It ict. 

Among Sanda Jats and the agriculturists of 
Mianwali District, generally, a male proprietor 
has unrestricted power of alienation in respect of 
ancestral property and such properly can be 
attached and temporarily alienated for realiza¬ 
tion of his unsecured debts after his death, 
(Tek Chand and Abdul Rashid. JJ.) Mohammad 
Nawaz v. Kaura Ram. 40 P.L R. 565=178 I.C. 
74=11 R.L. 397=A.I.R. 1938 Lah. 166. 

(Punjab)— Alienation—Powers of — Daugh¬ 
ters—A rains of Mo sang. 

Amongst Arains of village Mozang daughters 
have t^he same power of alienation of their 
father s property as a male proprietor and hence 
they cannot alt r *•' 
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(Addison and Abdul Rashid, JJ.) Mt. Chiragh 
Bibi v. Umar Din 165 I.C. 553—9 R.L. 257= 
A.I.R. 1936 Lah. 594. 

■■ (Punjab)— Alienation—Powers of—Dha 
tnial Rajputs of Gujarkhan Tehsil, Rawalpindi 
District. 

According to the custom governing Dhamial 
Rajputs of the Gujarkhan Tehsil of Rawalpindi 
District, a sonless proprietor is competent to 
make a gift of ancestral property in favour of 
his daughter. ( Bhide, J.) Nizam Din v. Mt. 
Fazal Nur. 184 I C. 46=41 P.L.R. 793=12 R. 
L. 147=A.I.R. 1939 Lah. 259. 

--(Punjab)— Alienation—Poiuers of — Ghore- 

waha Rajputs of Ration, Tahsil Nawanshehr. 

Among the Ghorewaha Rajputs of Rahon, 
Tahsil Nawanshehr, the original tribal or 
common bond has not been broken and their 
powers of alienation in respect of ancestral pro¬ 
perty are not unrestricted either at Rahon or any¬ 
where else. (TekChatid and Skemp,JJ) Mst. 
Karm-ul-Nisa v. Sarfraz Khan. 174 I.C. 801 
= 10 R.L. 602=A.I.R. 1937 Lah. 349. 

- -(Punjab)— Alienation—Pozvers of—Gift by 

widow in favour of daughter—Rohtak District. 

• According to the entry in the riwaj-i-am of 
the Rohtak District a daughter has no right to 
succeed to her father’s landed property, whether 
ancestral or self-acquired, and a widow has 
no right to alienate her husband's property 
whether ancestral or self-acquired When such 
entry is challenged the burden is heavy on the 
party to prove that the entry in the riwaj-i-am is 
wrong. (Jai Lai and Dahp Singh, JJ.) Mt. 
awahran v. Hazari. 179 I.C. 171=11 R.L. 
,28=40 P.LR 937=A.I.R. 1938 Lah. 562 

.-(Punjab)— Alienation—Powers of — Nan- 

gianas of Shahpur District. 

According to the custom followed by Nangianas 
of Shahpur District, they have, in the absence of 
male issue, unrestricted powers of alienation. 
tAddison and Din Mohammad, JJ.) Bakhsh v. 
Azmat Ali. 18 Lah. 242=171 I.C. 109=10 R.L. 
162=39 P.L.R. 920=A.I.R. 1937 Lah. 704. 

__(Punjab )—Alienation ■— Powers of — Non¬ 
proprietors of village Usman Khattar in Rawal¬ 
pindi District. 

. The non-proprietors of the village . Usman 
Khattar in the Rawalpindi District are by cus¬ 
tom entitled to alienate the sites of their houses 
and a sale of a house owned by a non-proprietor 
in execution of a decree against him is not in¬ 
valid (Jai Lai, J.) Warris Khan v. Atma 
Ram.' 173 I.C. 576=10 R.L. 460=A.I.R. 1937 

_—(Punjab)— Alienation—Pozvers of—Proof 

of custom. . • 

*: Without details showing that the alienations 

could have been, but have not been attacked, or 
on the other hand that they are recent, instances 
Of alienations are of little value in proving un¬ 
restricted power of alienation in respect °f an “ 
testral property. (Tek Chand and Skemp, JJj 
•Mt. Karm-ul-Nisa v. Sarfraz Khan. 174 I.C. 
801=10 R.L. 602=A.I.R. 1937 Lah. 349. 

—— (Punjab)— Alienation—Pozvers of —5 onless 

Sayad of village Dhok Fateh Shah in Tahstl 

^^scmless Sayyad of Village Dhok Fateh 
Shah, in Tahsil Talagang, Attock District, pos- 
sesses unlimited powers with regard. to guts 1 
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concerning ancestral land. (Abdul Rashid, J.) 
Chan Pir v. Fakar Shah 189 I.C. 725=13 R. 
L. 104=A.I.R. 1940 Lah. 104. 

Alienation-Reversioner. 

(Punjab)— Alienation—Reversioner — Dec¬ 


laratory suit by—Competency—Alienation of 
occupancy rights. 

A suit by a reversioner to declare that a certain 
alienation does not affect his reversionary right 
is competent, although the alienation is only of 
occupancy rights. ( Dalip Singh, J.) Udmi v. 
Sheoji Ram. 41 P.L.R. 422=A.I.R. 1939 Lah. 
512. . . ' 

—- (Punjab) — Alienation — Reversioner — 

Right to challenge—If extends to involuntary 
sales also. 

The rule of custom giving the reversioners the 
right to challenge the alienations of ancestral 
property as being without consideration and 
necessity is not only restricted to voluntary sales 
but it extends also to involuntary sales such as 
Court-actions. (Skemp, J ) Chanda Singh v. 
Gandoo Mal. A.I.R. 1937 Lah. 564. 

Alienation—Right to challenge. 
(Punjab) — Alienation—Right to challenge 


—Failure to object in mutation proceedings — 
Effect. ' , 

If a person entitled to challenge an alienation is 
present at the mutation proceedings and does not 
object when there is every opportunity of object¬ 
ing to it, he cannot challenge the alienation subse¬ 
quently. (Skemp, J.) Abdulla v. Meharban. 
41 P.L.R. 414=A.I.R. 1939 Lah. 538. 

- (Punjab)— Alienation—Right to challenge 

—Person bom subsequent to alienation. 

An alienation of ancestral property cannot be 
challenged by a descendant who did not exist at 
the date of alienation. (Addison and Ram Lall, 
JJ.) Chunni Lal Rali Ram v. Altaf-ul-Rah¬ 
man. 183 I.C- 451=12 R.L. 115=42 P.L.R. 237 
=A.I.R. 1939 Lah. 290. 

- (Punjab) — Alienation—Right to challenge 

—Previous mortgage discharged as result of sale 
—If can be attacked. 

In a suit for a declaratory decree challenging 
an alienation on the groynd of want of legal 
necessity, the plaintiff can attack a previous mort¬ 
gage which was paid off as a result of sale. 
(Skemp, J.) Kartar Singh v. Jogindar Singh. 
39 P.L.R. 586. 

-(Punjab)— Alienation-Right to challenge 

—Right of daughter—Hindu fats of Rohtak Dis¬ 
trict. T . 1 . 

A female has no right to contest an alienation 
by another female unless she is immediate heir 
and the alienor possesses a limited estate. Accor¬ 
ding to the customary law of Rohtak District a 
daughter has no right to inherit and is not there¬ 
fore heir. Hence she has no locus standi to 
challenge alienation made by another female who 
is full owner. (Skemp, J.) Mam Kaur v . 
Molia. 179 I.C. 824=11 R.L. 639=41 P.L.R. 
11=A I R. 1939 Lah. 20. 

- (Punjab) — Alienation — Right to challenge 

— Reversioners—Nature of their right—Suit by 
some of reversioners barred by limitation—Suit 
by the others, if also barred. , -— 

The right to file a suit to set aside an alienation 
is an independent and individual right accruing 
to each of the reversioners separately and the 
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question of limitation will be decided with res¬ 
pect to the law governing the plaintiff in each 
case. The suit of some of the reversioners may 
be barred by limitation while the suit of the 
other reversioners may be within time by reason 
of their minority at the time when the cause of 
action arose. They would be entitled to exten¬ 
sion of time under S. 6 of the Limitation Act, 
notwithstanding the existence of the other rever¬ 
sioners competent to challenge the alienation. 
(Tek Chand and Abdul Rashid, JJ.) Jati v. 
Matu. 172 I.C. 218=10 R.L. 285=39 P.L.R. 
559=A.I.R. 1937 Lah. 653. 

- (Punjab) — Alienation—Right to challenge 

— Reversioner—Nature of right—Suit by minor 
reversioner — Limitation. 

The right of the reversioners to contest an 
alienation by the last male holder is not a joint 
and indivisible one and the omission by one 
reversioner to sue does not debar the others 
from the suing at all. Each one of the rever¬ 
sioners has an independent and individual right 
to sue though the decree obtained by one may 
enure for the benefit of all. The question of 
limitatian, in such case, is to be considered with 
respect to the law governing the plaintiff in each 
case. If therefore a reversioner is minor when 
right to sue to challenge an alienation accrues to 
him, he is entitled to file suit within three years 
of his attaining majority. ( Abdul Rashid, J.) 
Hari Singh Prem v. Moti Ram. 184 I.C. 96= 
12 R.L. 161=41 P.L.R. 417=A.I R. 1939 Lah. 
196. 

-(Punjab)— Alienation—Right to challenge — 

Reversioner—Mortgage by grandfather with con¬ 
sent of father—Son's right to challenge. 

Where grandfather mortgaged the ancestral 
property with the consent of the father but there 
was evidence that the debts were probably in¬ 
curred for the immoral pursuits of the father 
ana the son challenged the alienation. 

Held, that the consent of father was not bona 
fide, and, therefore, could not be taken as pre¬ 
sumptive evidence of necessity. The son had an 
independent right has reversioner to challenge 
the alienation as he derived his right from the 
common ancestor and the alienation, therefore, 
was not binding on son. ( Codstream and Dhide, 
JJ.) Milkha Singh v. Sura Singh. 173 I.C. 
977=10 R.L. 516=A.I.R. 1937 Lah. 477. 

——(Punjab)— Altenation — Right to challenge 
—Remote reversioner. 

Although the general rule is that the proper 
Person to object to an alienation by a female is 
the nearest reversionary heir, this is not an ab¬ 
solute rule. A suit by a remote reversioner to 
set aside an alienation by widow cannot be dis¬ 
missed on the ground of its being speculative, if 
it has been brought in the interests of his relative 
who is nearer reversioner. ( Skemp , J.) Moham¬ 
mad Khan v. Jan Mohammad. 186 I.C. 145=12 
R.L. 367=A I.R. 1939 Lah. 580. 

(Punjab);— Alienation—Right to challenge 
-—Sale by plaintiff's grandfather long before plain - 

wc f s begotten—Consent given to sale by plain - 
tiff s father. 

The alienation by sale of the ancestral land was 
effected in 1888 by the grandfather of the plain¬ 
tiff who was born 26 years after the alienation 
and 25 years after the death of the alienor. At 
(he time of such sale, only two reversioners were 
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alive, who could have contested the sale. Of 
these, one was the father of the plaintiff who had 
attested the sale deed. The other brought a suit 
in 1901, for setting aside the alienation but the 
suit was dismissed. To this the plaintiff’s father 
was made a defendant and he had supported the 
sale. In 1934, the plaintiff brought a suit for 
setting aside the alienation, on the grounds that 
the sale had been effected without consideration 
and legal necessity, it was not proved that the 
plaintiff’s father gave consent to the sale mala 
fide with a view to injure the interests of the re¬ 
versioners. 

Held, that the sale having become indefeasible 
at the instance of any reversioner long before 
the plaintiff was begotten, the plaintiff had no 
locus standi to sue. 

Held, further, that the plaintiff’s suit was bar¬ 
red by the consent given by his father to the sale. 
(Tek Chand, J.) Sohan Singh v. Danu. 181 
I.C. 31 = 11 RL. 763=40 P.L.R. 728=A.I R. 
1938 Lah. 467. 

Alienation—Setting aside. 

-(Punjab)— Alienation — Setting aside — 

Declaratory suit by son—Collusion—Meaning of. 

“( ollusion” in judicial proceedings has been 
defined as “a secret agreement between two per¬ 
sons that the one should institute a suit against 
the other, in order to obtain the decision of a 
judicial tribunal for a sinister purpose.” In a 
declaratory suit challenging the sale by father of 
ancestral property, the vendor is merely a pro 
jorrna defendant and no question of collusion 
with the defendant against whom relief is claim¬ 
ed really arises as it does, e.g., in suits for 
divorce, etc. Again when such a suit is institu¬ 
ted on behalf of a minor, there cannot obviously 
be any collusion on the part of the plaintiff in the 
above sense, as a minor is legally incapable of 
entering into any agreement. Even when the 
plaintiff is a major, the above definition would 
not apply, as the object of the declaratory decree 
is to protect the interest of the plaintiff and the 
other reversioners, and not those of the vendor; 
and this purpose cannot be considered to be 
“sinister.” (Bhide and Beckett, JJ.) Iqbal Singh 
V. Mahindar Singh. I.L.R. (1938) Lah. 676= 

i 79 , J;? t 73 Z= 11 RL 613=41 P.L.R. 246=A.I. 

R. 1938 Lah. 648. 

•— —(Punjab) — Alienation — Setting aside — 
Declaratory suit by son—Collusion—Proof—Son 
living with father. 

Where a son brings a declaratory suit challen¬ 
ging the alienation of ancestral land by father, 
the mere fact that the plaintiff being the son o£ 
the vendor was living with him is not sufficient 
/ 0 n J ^S tify the ^it being dismissed as collusive. 
(Bhtde and Beckett, JJ.) Iqbal Singh v. Ma¬ 
hindar Singh. I.L.R. (1938) Lah. 676=179 

1 9 3 8 & rx ' 613=41 pxr 246=air - 

Alienation—Shamilat. 

—— (Punjab)— Alienation—Shamilat — Sale of 
Adna Malkiyat lands—Shamilat, if also sold. 

Where a person sells certain Adna Malkiyat 
lands and the sale-deed and the mutation w'hich 
followed make no mention of the appurtenant 
shamilat having been transferred, in order to 
decide as to whether the sfhamilat is or is not sold, 
the Court has to look into the surrounding 
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circumstances and the conduct of the parties and 
then arive at a conclusion after consideration of 
all these matters. (Tek Chand, J.) Jesa Ram v. 
Ghulaman 166 I.C. 723=9 L.R. 412=A.I.R. 
1936 Lah. 816. 

Alienation-Validity. 

-(Punjab)— Alienation — Validity — Agricul¬ 
turist unable to manage cultivation and indebted, 
selling land to non-agriculturist with sanction of 
Deputy Commissioner. 

Where an^griculturist who was not able to 
manage the cultivation, was very much indebted 
.and not even able to pay the land revenue, sold 
the land to a non-agriculturist with the sanction 
of the Deputy Commissioner. 

' Held, that the sale was an act of good manage¬ 
ment and could not be attacked by his sons. (Sir 
Shadi Lai ) Atma Ram v. Thakur Sadhu 
Singh. 32 S.L.R 395=1938 A.L.J. 190=1938 
O L.R. 110=40 P.L.R. 180=1938 A L.R. 144= 
1938 A WR (PC.) 56=1933 O.A. 206=4 B R. 
353=10 R.P.C. 208=1938 R.D. 399=40 Bom L. 
R 742=172 I C. 1004=1938 O.W.N. 196=A.I. 

R. 1938 P C. 77 (P.C.). 

-(Punjab)— Alienation — Validiiy-r- Antece¬ 
dent debts. 

' A mortgage of ancestral property effected to 
pay off antecedent debts is valid and binding on 
the reversioners, unless it is established that 
those debts were immoral, illegal or opposed to 
public policy or contracted as an act of reckless 
extravagance or of wanton waste or with the 
'intention of destroying the interests of the rever¬ 
sioners. ( Addison and Din Mohammad, J J.) 
Thanda Singh v. Bakhshish Singh. 161 I.C. 
592=8 R.L. 774 (2)=38 P.L.R. 376=A.I.R. 1936 
Lah. 49. 

-—(Punjab)— Alienation—Validity—Sale of 

reversionary right. ... ., , 

The sale of reversionary rights in a widow s 
estate is opposed to the principles of customary 
or tribal law, and according to the principle of 

S. 6, T. P. Act, which can be taken as a guide, 
thoueh the Act is not in force in this province, 
such a transfer is void. 66 P.R. 1897 (F.B.); A. 

I R. 1925 Lah. 341 and A I.R. 1929 Lah. 2951, Foil. 
(Bhide and Currie, //.) Sher Mohammad Khan 
v. Chuhr Shah. 168 I.C. 506=9 R.L. 642—A.I, 
R. 1936 Lah. 753. 

Alienation—Widow. 

_(Punjab)— Alienation — Widow—Alienation 

to celebrate daughter's marriage. 

A widow following the Customary law of the 
province is not entitled to alienate her estate, 
even for a necessary purpose like daughter’s 
marriage where it is shown that .the income of 
the estate was sufficient for the purpose. (Cold¬ 
stream and Jai Lai, 77.) M. Mohomed Sharif v. 
Teta Singh. 167 I.C. 693=9 R.L. 522=38 P.L. 
R. 1086 =A I.R. 1936 Lah. 453 

(Puniab)— Alienation — Widow—Alienation 

* . • mm. e ■ * ■ r * M I * . 


v r 


to pay decretal debts of husband—Validity. 

A widow is not competent to alienate the pro¬ 
perty of her husband even to discharge his decre¬ 
tal debts if the income from the property is suffi¬ 
cient for the purpose. The onus of proof is on 
the alienee to show that the income of the widow 
was not sufficient to discharge the debts, and it 
does not shift to the reversioner on proof by the 
alienee that the debts of the husband had been 
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discharged. (Bhide, J.) Jahan Khan v> Jahan 
Khan. 163 I.C. 824=9 R.L. 50 (1)=38 P.L.R. 
40. '< ;> J , 

-—(Punjab)— Alienation — Widow—Alienation 

of non-ancestral property of husband with consent 
of next reversioner — Transaction, if binding on 
son of reversioner. 

A widow, who succeeded to the non-ancestral 
property of her husband on the usual widow’s 
life-estate, and her mother-in-law, who had to be 
maintained out of the estate, both transferred the 
property by sale for valuable consideration. The 
next reversioner on receipt of certain considera¬ 
tion consented to the transaction. On the death 
of the widow, the son of the deceased reversioner 
claiming himself as full owner of the property by 
succession to the widow, sold the property to the 
plaintiff, who brought the suit for possession. - 
Held, that to such a transaction the rule against 
sale of reversionary rights did not apply. The 
consent by the next reversioner was bona fide 
and was obviously binding on his son, the pro¬ 
perty not having been proved ancestral. (Tek 
Chand, J.) Khuda Bakhsh v. Mohammad 
Bakhsh. 174 I.C. 929=10 R.L. 631=40 P.L.R. 
676=A I.R 1937 Lah 769. 

-(Punjab)— Alienation—Widow — Jasrotia 

Rajputs of village Sukho Chak in Gurdaspur Dis¬ 
trict. _ j • ' ' 

The Jasrotia Rajputs of village Sukho Chak in 
Gurdaspur District follow custom and not Hindu 
Law. They are the predominant agricultural 
tribe of the district and the mere fact that many 
of them enter the army or take up other service 
does not mean that they have ceased to follow 
custom. Hence a widow has no power to mort¬ 
gage agricultural land to pay of her husband’s 
debts because like Hindu Law it is not a case 
under customary law that a widow can pay off the 
debts of her hushand which are time-barred or 
not otherwise recoverable. (Addison and Ram 
Lall, 77.) Risal Singh v. Arjan Devi. 184 I. 

C. 89=12 R.L. 158=42 P.L.R. 286=A.I.R. 1939 
Lah. 319. 

-(Punjab) — Alienation — Widow — Legal 

necessity—Pilgrimage to Gaya. 

Pilgrimage to Gaya by a widow is according to 
Hindu ideas for the spiritual benefit of her 
deceased husband and would constitute valid 
necessity for an alienation by the widow. (Bhide, 

J.) Mansa Ram v. Sadhu Ram. 185 I.C. 422= 

12 R.L. 291=A.I.R. 1939 Lah. 554. 

-(Punjab)— Alienation — Widow — Powers 

Among the agricultural tribes of the Punjab 
who in matters of succession and alienation, are 
governed, not by their personal law, but by 
custom, a widow takes only a life interest in her 
husband’s estate. In this respect her position is 
analogous to that of a widow under Hindu law. 
The restrictions imposed upon her power of 
alienation are inseparable from her estate, aha 
the mere fact that no agnatic relation, or a near 
cognate, of the husband is alive does not enlarge 
her powers of alienation and make her an abso¬ 
lute owner. She has only a life-estate in the 
property of her husband. Her life-estate comes 
to an end at her death. Hence where she has 
made a will which is to take effect after her 
death, there is no property on which the will can 
operate. (Tek Chand and Abdul Rashid* 77./. 
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Tara Singh v. Bibi Suraj Kaur. A.I.R. 1940 
Lah. 416. 

- (Punjab) — Alienation — Widow—Powers of 

—Discharge of husband’s debts. 

A widow governed by the customary law cannot 
alienate her husband’s property even for the dis¬ 
charge of her husband's debts, if the income 
derived from it is ample. ( Din Mahomed, J .) 
Ghulam Qadir v. Alaf Din. 189 I.C. 198=13 
R.L. 70=42 P.L.R. 105=A.I.R. 1940 Lah. 177. 

- (Punjab)— Alienation — IVidow—Suit for 

declaration by reversioner—Exact degree of re¬ 
lationship—If material. 

In a suit for declaration by reversioner that a 
sale by a widow should not affect reversionary 
rights the exact degree of relationship is not 
material. A reversioner however distant is com¬ 
petent to challenge a widow’s alienation. (Bhide 
J.) Mansa Ram v. Sadhu Ram. 185 I.C. 422 
=12 R.L. 291=A.I R. 1939 Lah. 554. 

Alluvion and Diluvion. 

- (Punjab) — Alluvion and Diluvion — 

Makhan Bela village, Alipur Tahsil—Rights of 
Adna Malik—Construction of watttb-ul-arz. 

When the land is submerged the rights of the 
Adna Malik in village Makhan Bela, Tahsil 
Alipur, are extinguished but on its re-emergence 
he is entitled to regain possession of it by paying 
Haq Jhuri. The rate of the Jhuri is not fixed and 
if the superior owner refuses to accept the Jhur 
offered by the Adna Malik the matter is to be 
determined with due regard to the quality of the 
land and the capacity of the Adna Malik. (Bhide 
and Currie, JJ .) Kanwar Bhan v. Bhagat 
JiwanDas. 17 Lah. 470=162 I.C. 704=8 R.L. 
944=38 P.L.R. 960=A.I.R. 1936 Lah. 143. 

Ancestral land. 

- (Punjab) —Ancestral land—Ancestral and 

non-ancestral proportion of land not distinguish¬ 
able — Whole, if non-ancestral. 

If a Court is unable to find what proportion of 
land is ancestral and which is non-ancestral the 
whole must be held to be non-ancestral 42 P.R. 
1910 (P.C.) and 60 I.C. 520, Rel. on. (Dalip Singh 
and Skemp, JJ.) Labh Singh v. Mst. Tasso. 
40 P.L.R. 506=178 I.C. 81=11 R.L. 400=A.I.R. 
1938 Lah. 180. 

- (Punjab) —Ancestral land—Decree against 

father—Execution against sons—Ferozepore 

district. 

There is no special custom in the Ferozepore 
district in accordance with which ancestral pro¬ 
perty in the hands of the sons could be attached 
by a Court in executing a simple money decree 
obtained against the deceased father. ( Addison, 
Coldstream and Abdul Rashid, JJ.) Ranjit 
Singh v. Maghi Mal. 18 Lah. 125=167 I C. 725 
=9 R.L. 535=39 P.L.R. 16=A.I.R. 1937 Lah. 
148 (F.B). 

—7 (Punjab) — Ancestral land—Decree against 

original proprietor—Execution against rever- 
s oner—Land attached during lifetime of judg- 
snentdebtor. 

The attachment of the.ancestral property in 
rthe life time of original proprietor does not con¬ 
fer any title and does not amount to a charge on 
4he property, nor does it affect the rights of the 
reversioners. As in Rohtak District, under 
customary law, ancestral land, which has come to 
tbe reversioners from a judgment-debtor, is not 
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liable even for the just debts of the judgment* 
debtor, it follows that such land cannot be farm¬ 
ed under custom in execution of a decree against 
the judgment-debtor after his death, though it had 
been attached in his lifetime. ( Addison and 
Ram Lall, JJ.) Sukhram Pholley v. Kamwal 
Singh. I.L.R. (1940) Lah 63=190 I.C. 194 
= 42 P.L.R 699 = A.I.R. 1940 Lah. 4. 

-(Punjab )—Ancestral land—Liability for 

debts of last male proprietor—Sonepat Tahsil of 
Rohtak district. 

There is no special custom in Sonepat Tahsil 
of the Rohtak district by which ancestral landed 
property in the hands of the next holder is liable 
for the debts contracted by the previous male 
proprietor, ( Addison and Din Mahomed, JJ.) 
Shib Charan v. Chandgi Ram. 18 Lah. 420=175 
I.C. 312=10 R.L. 704=39 P.L.R. 102=A.I.R. 
1937 Lah. 778. 

-(Punjab)— Ancestral land — Liability in 

hands of sons for debts of deceased father — 
Ferozepore District. 

The Customary Law in the Ferozepore District 
is the same as in most other districts and ances¬ 
tral land in the hands of the sons of the deceased 
judgment-debtor cannot be attached by a Court 
in executing a simple money decree, the debt not 
having been made a charge on the property. 39 
P.L.R. 16 (F.B.), Foil. (Skemp, J ) Gobind Ram 
v. Gurbaksh Singh. 172 I.C 487=10 R.L. 337 
=39 P.L.R. 189=A.I R. 1937 Lah. 638. 

-(Punjab)— Ancestral land — Liability for 

father's debts. 

Land inherited by a person from his father is 
liable for the debts of the father, if such land 
was not ancestral in the hands of the father. 
(Tek Chand, J.) Dillu v. Ram Ditta. 168 I.C. 
973=9 R.L. 700=39 P.L.R. 538=A.I.R. 1937 
Lah. 696. 

-(Punjab)— Ancestral land — Liability of 

reversioner or major son for debt of last holder. 

The reversioner or a major son, who is in 
possession of the ancestral land, is not liable to 
pay the debts of the last holder out of the ances¬ 
tral land which came to him through the common 
ancestor and such land cannot be attached or sold 
in their hands to meet those debts. ( Addison , 
A.C.J. and Din Mahomed, J.) Narain Singh v. 
Malik Ahmad Yar Khan. 17 Lah. 133=162 
I.C. 374 = 8 R.L. 888=38 P.L.R. 472=A.I.R. 
1936 Lah. 21. 

-(Punjab)— Ancestral land — Meaning of. 

Under the Customary law the word “ancestal” 
carries a peculiar signification and even if the 
land be ancestral of the last male holder, it can¬ 
not be held to be ancestral qua the party, unless 
it is proved that the common ancestor of the 
parties had ever held it (Din Mohammad, J.) 
Mt. Nanhi y. Badlu. A.I.R. 1940 Lah. 245. 

-(Punjab)— Ancestral land — Strict proof. 

It must be established by evidence that land is 
ancestral and conjectures, however reasonable, 
cannot take the place of proof. (Addison and 
Abdul Rashid, JJ.) Mst. Jattan Indar. 38 
P.L.R. 346. 

-(Punjab)— Ancestral land — What is — Pro¬ 
prietary rights alone in land devolving on a person 
on his father’s death—Such person subsequently\ 
acquiring occupancy rights with his own money —■ 
Estate so acquired, if ancestral. 

It is beyond dispute that only that property can 
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be held to be ancestral in the hands of a person 
qua his son which has devolved on such person 
from his father. Where, therefore, all that 
devolved on such person on his father’s death was 
the proprietary rights in the land and it was long 
after his father’s death that he purchased the 
occupancy rights held by third parties with money 
belonging to himself, the estate so acquired is 
clearly his own self-acquisition, and cannot be 
said to be ancestral in his hands. (Tek Chand, J.) 
Shankar Das Bhag Mal v. Labh Singh. 162 
I.C. 385=9 R.L. 627=A.I.R. 1937 Lah. 596. 

Ancestral property. 

-(Punjab )—Ancestral property—A wan pro¬ 
prietor of Tallaganj— Rights of. 

Among the Awans of Tallaganj Tahsil, Attock 
District, a proprietor cannot make an unequal 
distribution of ancestral property amongst his 
sons. 114 P.R. 1913, A.I.R. 1914 Lah. 227, Foil.: 
and 88 P.R. 1911, Not foil. (Hilton and Rangi 
Lai, JJ.) Mahomed Nawaz Khan v. Manga 
Khan. 163 I.C. 108 = 8 R.L. 1001 = 38 PLR 
743 = A I.R. 1936 Lah. 59. 

- (Punj ab )—Ancestral property — Decree 

against father—Execution against minor son— 
Ferozepore District. 

The answer to question 32 of the Ferozepore 
riwaj-i-am to the effect that a minor who has 
inherited his father’s estate is liable for his 
father’s debts does not mean that he succeeded his 
father as bis legal representative. It means that, 
in order to pay the debts of a minor's deceased 
father, the minor’s guardian can do what the 
minor himself could have done under customary 
law, had he reached majority. Ancestral property 
in the hands of a minor son cannot therefore be 
attached in execution of a money decree against 
his deceased father. A.I.R. 1937 Lah. 148, Foil. 

(Abdul Rashid, J.) Nand Mal Durga Das v. 
Nazir Ahmad. 41 P.L.R. 635 = A.I.R. 1939 Lah. 
168. 

■- (Punjab) —Ancestral property — Decree 

against father—Execution against sons — Feroze¬ 
pore District . 

There is no Special custom in the Ferozepore 
District which makes ancestral property in the 
hands of sons liable to attachment and sale in the 
execution of a money decree against their deceas¬ 
ed father. {Abdul Rashid, J.) Lal Mohammad 
v. Khem Chand Radhakishan. 166 I.C. 982 = 9 
R.L. 441= A.I.R. 1936 Lah. 167. 

- (Punjab)— Ancestral property—Gift from 

collateral. 

Property ceases to be ancestral if it comes into 
the hands of an owner otherwise than by descent 
or by reason merely of his connection with the 
common ancestor. Where, therefore, an owner 
atquires property by gift from a collateral in 
excess of the share which he would obtain by 
succession, the excess property is his self-acquir¬ 
ed property' {Addison and Din Mohammad, JJ.) 
Baldev Singh v. Pal Singh. 38 P.L R. 313. 

(Punjab) —Ancestral property—Land held 

__ j n__ 1 _ 
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by cousins at first settlement — Presumption. 

Where land was held, at the time of the first 
settlement, by persons who were cousins in pre¬ 
cisely the same shares as ancestral land would be 
held, the presumption, in the absence of any indi¬ 
cation that the land was their self-acquired 
property, is that it was originally held by their 
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common ancestor. {Skemp, J.) Jati v. Girja 
Singh 171 I.C. 97=10 R.L. 161 = A.I.R, 1937 
ah. 917. 

--(Punjab) — Ancestral property—Presump- 

ft0 ” Foundation of tillage by common ancestor. 

The fact that the village had been founded in 
remote antiquity by the common ancestor of the 
parties cannot give rise to the presumption that 
the land in their possession is ancestral, when the 
original ancestral character of the property has 
been lost by subsequent alienations and re¬ 
distributions. {Tek Chand and Beckett, JJ .> 
Ghulam Ghaus v. Malang Khan. 42 P.L.R, 
606. 

— (Punjab)— Ancestral property —Property 
acquired by son from father by genuine sale—If 
ceases to be ancestral. 

. Property cases to be ancestral when it comes 
into the hands of an owner otherwise than by 
descent or by reason merely of his connexion with 
the common ancestor. Where ancestral property 
has been genuinely sold by the father to the son, 
and the sale is not set aside by the reversioners 
on the ground of want of necessity and considera¬ 
tion, it becomes self-acquired property of the 
purchaser and he has power to will it away. 
{Addison and Ram Lall. JJ.) Gurbachan Singh 
v. Arjun Singh. I.LR. (1939) Lah. 547=18& 
I.C. 162=12 R.L. 370=A I.R. 1939 Lah. 541. 

-(Punjab) —Ancestral property —Rule in 

4 P. R. 1913— Whether applies to house property — 
Estoppel by conduct. 

The rule in 4 P.R. 1913 is not confined to* 
landed property but extends to ancestral house 
property also. A party may,however, be estopped 
by his conduct from pleading immunity from, 
attachment for his property. {Coldstream, J.} 
Gurbakhsh Singh v. F. Lal Chand Darshan 
Chand. 164 I.C 690=9 R.L. 149=38 P.L R 
333=A.I.R. 1936 Lah. 737. 

(Punjab) —Ancestral property —Sale in 
execution of decree against deceased grandfather 
during his lifetime—Death of grandfather pend¬ 
ing his objections to sale—Grandsons brought on 
record as legal representatives—Objections open 
to them. • 

Where property is attached and sold in execu¬ 
tion of a money decree against the judgment- 
debtor who dies during the pendency of his 
objections to the sale under S. 60 and 0.21, R. 90, 

C. P. Code, it is not open to his grandsons who- 
are brought on record as his legal representatives 
to plead that the property being ancestral, it 
could not under custom be sold in execution of 
the decree against their grandfather. The only 
objections that they can raise are those that are 
open to them in an ordinary suit against a 
private alienation of the last holder of the pro¬ 
perty, in addition, of course, to the objections 
which can be raised under C. P. Code. {Addison 
and Abdul Rashid, JJ.) Sukh Dial v. Nazir 
Ahmad 17 Lah. 799=169 I.C. 416=10 R.L. 7= 

38 P.L.R. 613=A.I.R, 1937 Lah. 157. 

(Punjab) —Ancestral property —Sale of 

» &_... r. • • _ _ _ f_ j-'-.. _ X 


ancestral property resulting in acceleration of 
succession—If renders property non-ancesiral. 

A gift or sale of ancestral property by its 
owner in favour of a relation, the effect of which 
is direct ac'deration of succession, does not 
render the property gifted or sold non-ancestral. 
There is no distinction between a gift and a sale 
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in such cases. The real test is whether the 
alienation, whatever form it takes is or is not an 
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lution of property, is normally the personal law 
of the parties; and if a party asserts that the 


acceleration of succession. If it is acceleration * personal law does not apply, the onus is on that 

Party of showing that custom applied, and fur¬ 
ther he must plead the custom alleged in precise 
terms and must by evidence establish the custom 
as pleaded. In many cases the party alleging a 
custom may by the mere production of the riivaj- 
i-am be able to give prima facie evidence of the 
custom alleged and so cast the onus of proof on 
his opponent, but this circumstance does not 
obviously affect the universality of the proposi¬ 
tion that he who alleges custom must plead and 
prove it. (Young, C.J., Monroe and Din Moham¬ 
mad, JJ.) Kish an Singh v. Mst. Santi. 175 
^C. 87=10 R.L 678=A.I.R. 1938 Lah. 299 (F. 

(Punjab) — Applicability — Burden of 


of succession, it does not deprive the property 
transferred of its ancestral character. ( Skemp , 
/.) Balwant Singh v. Gurbachan Singh. 184 
I.C. 61 = 12 R.L. 150=42 P.L.R. 256=A.I.R. 
1939 Lah. 286. 

- (Punjab) — Ancestral property — Test. 

Land to be ancestral must have been held by 
the common ancestor of the parties. (Tek Cliand 
and Beckett, JJ.) Ghulam Ghaus v. Malang 
Khan. 42 P.L.R. 606. 

Applicability. 

- (Punjab) — Applicability —Agricultural 

family — Test. 

Where agricultural income is the main source 
of live lihood of the members of the family if a 
few members of the family supplement their 
income by salaries derived from Government 
service, it does not show that the family has 
given up agricultural pursuits and that such a 
family cannot be held to be bound by customary 
law. ( Addison and Abdul Rashid, JJ,) Rama 
Shah v. Kuldip Singh. 168 I.C. 557=9 R.L. 
645=38^P.L.R. 984=A.I R. 1936 Lah. 986. 

-(Punjab) — Applicability—Arains living in 
the city of Lahore—If governed by custom or 
personal law. 

Quaere. —Whether Arains living inside the city 
of Lahore are governed by custom or by their 
personal law. ( Jai Lai and Abdul Rashid, JJ.) 
Feroze Din v. Hasan Din. 171 I.C. 498=10 R. 
L. 207=A.I R. 1938 Lah. 107. 

- -(Punjab) — Applicability — Brahmins — Pre¬ 
sumption. 

In the case of Brahmins the initial presump¬ 
tion is that they are governed by Hindu law and 
the burden of proof lies on the person who 
alleges that they are governed by custom. (Bhide 
and Currie, JJ.) Tej Bhan v. Sita Ram. 168 
I.C. 591=9 R.L. 654=A.I.R. 1936 Lah. 627. i 

- (Punjab) —Applicability —Brahmins of 

Kale got of village Jhang Saidan. 

Brahmins of Kale got of the village Jhang 
Saidan in the Rawalpindi District are governed 
by Hindu Law and not by custom. (Bhide and 
Currie, JJ.) Tej Bhan v. Sita Ram. 168 I.C. 
591=9 R.L. 654=A.I.R. 1936 Lah. 627. 


-(Punjab)— Applicability—Burden of Proof. 

If lies on the person asserting that he is ruled 
in regard to a particular matter by custom to 
prove that he is so governed and not by personal 
law, and further to prove what the particular 
custom is. (Bhide and Currie, JJ.) Sohan 
Singh v. Mt. Naraini 168 I.C. 929=9 R L 
688 =A.I.R. 1936 Lah. 540. 


(Punjab)— Applicability—Burden of proof. 
There is strictly speaking no such thing as a 
general custom of the Punjab applicable to per¬ 
sons throughout the province like the English 
common law. It is incumbent on a party to 
allege and prove the custom on which he relies. 
(Addison and Abdul Rashid, JJ.) Kartar Singh 
V. Mst. Preeto. 17 Lah. 296=168 I.C. 379= 
9 R.L. 617=38 P.L.R. 300=A.I.R. 1936 Lah. 
804. 

-(Punjab) — Applicability — Burden of 

Proof. 

The law to be applied, in relation to the devo- 

Q. D .—194 


Proof. 

Under the Punjab Laws Act there is no pre¬ 
sumption in favour of custom and, if the party 
alleges custom the onus lies on him to prove it. 
If no custom is proved personal law applies. 
(Bhide and Currie, JJ.) Tej Bhan v. Sita Kam. 
168 I.C. 591=9 R.L. 654=A.I R 1936 Lah. 627. 

(Punjab)— Applicability—Gaur Brahmans 
of Karnal Town. 

Gaur Brahmans who are residents of Karnal 
Town are governed by Hindu Law and not by 
custom. (Bhide, J .) Basho Ram v Mt. Sarupi. 
187 I.C. 218=12 R.L. 452=41 P.L.R. 892=A.I. 
R. 1940 Lah. 51. 

—--(Punjab) — Applicability — High caste 

Hindus—Burden of proof. 

In the case of parties who are Hindus of the 
highest caste residing in a town, the burden of 
proving that they are governed by custom and 
not by Hindu Law lies heavily on those who 
assert it. The fact that they have been notified 
as an agricultural tribe would not necessarily 
show that they (and especially those who are 
residents of a town) follow custom. (Bhide, J.) 
Basho Ram v. Mt. Sarupi. 187 I.C. 218=12 R. 
L. 452=41 P.L.R. 892=A.I.R. 1940 Lah. 51. 

-(Punjab) — Applicability — High caste 

Hindus. 

In the case of high caste Hindus, the first pre¬ 
sumption is that they follow Hindu law and not 
“Punjab Customary law or Agricultural Custo¬ 
mary Law.” (Dalip Singh, J.) Misri Lal v» 
Babu Lal. 161 I.C. 844=8 R.L. 804=A.I.R. 
1936 Lah. 151. 


(Punjab) — Applicability — Khatris and 
Brahmans of Gujrat District. 

Khatris and Brahmins of different villages in 
the Gujrat District follow customary law in 
matters of inheritance and succession and that 
they are not governed by the provisions of Hindu 
Law. (Addison and Abdul Rashid, JJ.) Rama 
Shah v. Kuldip Singh. 168 I.C. 557=9 R.L 
.645=38 PL.R. 984=A.I.R. 1936 Lah 986. 

—-(Punjab)— Applicability—Kalals of village 

Dewatwal in Ludhiana District, 

The burden of proof always lies on the party- 
alleging a custom and the burden is all the more 
heavy if the tribe to which that party belongs 
does not usually depend on agriculture but fol¬ 
lows a variety of occupations. Kalals of village 
Dewatwal in Ludhiana District are not primarily 
an agricultural tribe and are not governed by 
custom in the matters of alienation of ancestral 
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property, and they have not by their association 
with the agricultural tribes in the village since 
1841 adopted their customs. The mere fact that 
the Kalals own a patti in the village Dewatwal 
would not be sufficient to raise any presumption 
in favour of custom. Besides, customs are apt 
to vary with the local history of a tribe and the 
mere fact that the Kalals in some other places 
have adopted agricultural custom would be no 
evidence to show that Kalals of Dewatwal follow 
custom. ( Bhide, J.) Labh Singh v. Gurbaksh 
Singh. I L.R (1940) Lah. 184=187 I.C. 465= 
12 R.L. 458=42 P.L.R. 704=A I.R. 1940 Lah.19. 

-(Punjab) — Applicability — Kakazais of 

Tapala. 

The Kakazais of the village Tapala in the Pun¬ 
jab are governed by personal Jaw (Mahomedan 
Law) in matters of alienation and the mere cir¬ 
cumstance that the village was owned by the 
Kakazais or that this tribe supplied the lambar- 
dars did not prove custom. ( Tek Chattel, J.) 
Bashjr Ahmad v. Bur Singh. 175 I.C. 23=10 
R.L. 657=A.I.R. 1937 Lah. 777. 

-(Punjab)— Applicability—Khojas of Chak- 

wal. 

The Khojas carrying on business in the town 
of Chakwal are governed by Mahomedan Law 
and not by custom in matters of inheritance. 

(Addison and Din Mohammad, JJ.) Mt. Khadija 
Bibi v. Hari Singh. 169 I C. 272=9 R.L. 732= 
38 P.L.R. 1022=A.I.R, 1937 Lah. 130. 

-(Punjab) — Applicability — Mahajans of 

Hissar town. 

The Customary law of the District is based on 
enquiries made in rural areas at the time of the 
settlement and no representatives from towns are 
consulted as a rule. The Mahajans of Hissar 
town, whose main source of livelihood is busi¬ 
ness and not agriculture, are not governed by the 
Customary law, but by the Hindu law. And the 
mere fact that Mahajans were consulted at the 
time of preparation of riwaj-i-am, would not 
show that the riwaj-i-am was evidence of cus¬ 
toms obtaining amongst all Mahajans of the 
Hissar District particularly amongst residents of 
towns. (Bhide. J.) Patru Mali/. Badri Par- 
shad. 40 P.LR. 781=177 I.C. 403=11 R.L. 313 
=A.I.R 1938 Lah. 461. 

-(Punjab)— Applicability—Mahomedan Jats 

of Punjab migrating and settling in Sind—Law 
applicable — Punjab custom excluding females 
from succession — Applicability—Mahomedan lazv 
—Application of. 

In the case of Jats (agriculturists) belonging 
to the Sunni Mahomedan community who have 
migrated from the Punjab and settled in Sind 
under a colonisation scheme to cultivate land 
watered by the Jamrao canal, and who have mi¬ 
grated as members of the agriculturist classes, 
bringing with them their cattle, their implements 
and their womenfolk to live in Sind the same life 
as they lived in the Punjab, it must be held that 
they .are governed, even in Sind, by the customary 
jaw of the Punjab in matters of succession and 
inheritance. It is unreasonable to,suggest that 
they did not bring with them, when they came to 
Sind, their customary laws including the custo¬ 
mary law of succession, and that the customary 
law would not stand the strain of a short migra¬ 
tion. This customary law excludes females with 
rare exceptions in the presence of males. The 
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Sunni Mahomedan Law does not apply to them, 
though thev are Sunni Mahomedans. ( Davis t J, 
C. and Tyabji, J.) Aisha Bibi v. Begum Bibi. I. 
L.R. (1939) Kar. 475=185 I.C. 87=12 R.S. 143 
=A I.R 1939 Sind 263. 

-(Punjab)— Applicability—Maini Khatris of 

Kasur Tahsil , Lahore District. 

Maini Khatris in the Kasur Tahsil of the 
Lahore District are governed by custom in the 
matter of succession to sonless proprietors and 
not by Hindu Law. (Bhide and Currie, JJ.) 
Sohan Singh v. Mt. Naraini. 168 I.C. 929=9 
R.L. 688=A.I.R. 1936 Lah. 540. 

-(Punjab)— Applicability—Nauhria Aggar- 

wals of Dharam Kot 

Nauhria Aggarwals of Dharam Kot are a trad¬ 
ing and money-lending class and are not agricul¬ 
turists. They do not follow custom but Hindu 
law. Hence, the burden to prove that they are 
governed by a special custom, namely, that after 
the death of a husband leaving a widow without 
sons and sons by another wife, the widow gets a 
life interest in half of the property of her hus¬ 
band, is on the widow. Such special custom can¬ 
not be established by only one instance to that 
effect. (Addison and Abdul Rashid, JJ.) Milkhi 
Ram v. Mt. Rajji. 40 P.L.R. 912=178 I.C. 
316 = 11 R.L. 442=A.I.R. 1938 Lah. 609. 

-(Punjab) — Applicability — Pawalis of 

Bhera. 

Where a person asserts that he is governed by 
costom, it is incumbent upon him to prove that he 
is so governed and further to prove what that 
custom is, 

Held, that Pawalis of Bhera in Shahpur Dis¬ 
trict are not proved to be governed by custom 
and are governed by Mahomedan law. (Abdul 
Rashid and Addison, JJ.) Ali Mahomed v. 
Mahomed Kafiq. 179 I.C. 251=11 R.L. 545=40 
P.L.R. 905=A.I R. 1938 Lah. 581. 

-(Punjab)— Applicability—Proof. 

There is no such thing as a general custom in 
the Punjab, and it is necessary in every case to 
prove that the parlies are governed by custom 
and what the custom is. To hold otherwise 
would amount to manifest injustice as custom in 
the Punjab is more local than tribal, though 
it may be both, and if there is a custom prevalent 
in a small area or in a small tribe, that custom 
will always be held not proved because in most 
areas or amongst other tribes the custom is other¬ 
wise. (Addison, /., on difference between Cold¬ 
stream and Jai Lai, JJ.) Balanda v. Suban. 17 
Lah. 232=167 I.C. 951=9 R.L. 576=38 P.L.R. 
592=A I.R. 1936 Lah 418. 

■ (Punjab)— Applicability — Proof—Tribe 
consulted during preparation of riwaj-i-am. 

The fact that a tribe was consulted during the 
preparation of the riwajt-i-am of the district has 
always been considered an important piece of 
evidence in coming to the conclusion that that 
tribe follows custom. (Addison and Ram Lall, 
JJ.) Risal Singh v. Arjan Devi. 184 I.C. o9 
=12 R.L. 158=42 P.L.R. 286=A.I.R 1939 Lah. 

319 

-(Punjab)— Applicability—Rule as to. • 

There is no such thing as ‘general custom ana 
the point at issue in each case must be decided m 
accordance with the custom applicable to e 
parties if any such custom is proved. It n° 
of custom is proved on a particular pomt, ip v 
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point must be decided according to personal law. 
(Bhide, J ) Khan Gul Khan v Karam Nis- 
han. 189 I C. 851=42 P.L.R. 14=A.I.R. 1940 
Lah. 172. 

-(Punjab) — Applicability — Sodhi Khatris 

of Lyallpur District. 

Sodhi Khatris of Lyallpur District are not 
governed in matters of alienation by the princi¬ 
ples of Punjab Customary Law. but are governed 
by their personal law, i.e., Hindu Law. ( Tek 
Chand and Dalip Singh, JJ.) Baghel Singh v. 
Mt. Dhan Kaur. 168 I.C. 952=9 R.L. 695= 
A.IR. 1936 Lah. 258. 

-(Punjab)— Applicability — Succession — 

Burden of proof. 

Where in regard to succession to certain self- 
acquired property, a party asserts that is govern¬ 
ed by custom and not by personal law, he must 
prove that he is so governed, and further what 
that particular custom is. (Tek Chand, J.) Mt. 
Raqia Begam v. Nek Mohammad. 174 I C. 708 
= 10 R L.591=A.I.R. 1937 Lah. 449. 

--(Punjab)— Applicability—Town Hajjams. 

Hajjams of a town are governed by Mahome¬ 
tan Law in matters of succession. (Skemp, J.) 
Ismail v. Rashid. 41 P.L.R. 572=A.I.R. 1939 
Lah. 525. 

Caste. 

- ■ (Punjab)— Caste — Fakir. 

Fakir is not a caste as such but only a class of 
persons. Persons of different tribes and castes 
may join this g;oup of persons who may either 
be holymen or may be beggars. ( Dalip Singh, 
J.) Imam Ali Shah v. Thakar Das. 164 I.C. 
260 (2)=9 R.L. 96=A.I.R. 1936 Lah. 496. 

Customary dues. 

-—(Punjab)— Customary dues — Village Man- 

dauli—Rights of Rajput Khewatdars—Validity of 
custom. , 

There is a custom in the village Mandauli 
whereby all the bania shop-keepers are enjoined 
to give one thali of kheel (a dish of puffered 
rice) and 5 patashas (cakes of sugar) to the 
house of every khewatdar belonging to Rajput 
tribe on the Diwali day. But the custom cannot 
be enforced as it is unreasonable and oppressive. 
It is not only the monetary aspect of ihe burden 
which is unreasonable and oppressive, it is also 
the onerous nature of the duty imposed on the 
banias which is even more unreasonable than the 
monetary burden to which they are subjected. 
The amount payable by each bania will go on 
increasing as the number of khewatdars increas¬ 
es irrespective of the fact whether any further 
advantage is conferred on the bania by the multi¬ 
plication of the number of the khewatdars. 

(Abdul Rashid, J.) Dasaundhi Khan v. Sadhu. 
42 P.L.R. 290=A.I.R. 1939 Lah. 310. 

Customary law. 

-(Punjab)— Customary Law of Lahore 

District by Mr. Bolster — Questions 61,62 and 63 
— Interpretation. 

The answers to questions 61 and 62 of the 
Customary Law of Lahore by Mr. Bolster deal 
with the right of daughters to succeed; but ques¬ 
tion 63 deals with the question of right of main¬ 
tenance of daughters and mention is made therein 
of unmarried daughters. This indicates that 
questions 61 and 62 are applied to daughters mar¬ 
ried and unmarried. (Jai Lai, J.) Mt. Natho 
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v. Ghulam Mahammad. 166 I.C. 386=9 R.L. 
368=38 P.L.R. 901=A.I R. 1936 Lah. 687. 

-(Punjab)— Customary law if governs the 

party—Ancestors living in city—Land not used 
for agricultural purposes. 

Where the land in dispute is situated in a 
suburb of the city of Lahore and is included 
within its municipal limits and has not been used 
for agricultural purposes since 1902, it has been 
built upon and all the lands contiguous to it are 
also occupied by buildings, and there was no 
proof that it was ever actually cultivated either 
by the plaintiff’s father or his grandfather, and it 
was found that the plaintiff’s father was earning 
his living by serving as a gardener and his ances¬ 
tors had lived inside the city. 

Held, it will be for the plaintiff to prove that 
his family is governed by custom and not by 
Mahomedan Law and the family of the plaintiff 
is not governed by customary law. ( Jai Lai and 
Adbul Rashid, JJ.) Feroze Din v. Hasan Din. 
171 I.C. 498=10 R.L. 207=A.I.R. 1938 Lah. 
107. 

Dastarbandhi. 

-(Punjab)—Dastarbandhi— Significance. 

The ceremony of Dastarbandhi or placing the 
Dastar or tying it round the head of a person is 
not a ceremony of selection but it is a ceremony 
of installation. (Thomas, J ) Ali Raza Khan 
v. Nawazish Ali Khan. 1938 O A. 845 = 1938 
O.W.N. 1157. 

-Evidence—Instances Post litem —Admis¬ 
sibility. See Evidence Act, S. 13. 41 P.L R. 21 
=A.I.R. 1939 Lah. 152. 

-Fact of adoption disproved—Certificate as 

to custom —If can be granted. See Punjab 
Courts Act, S. 41. AIR. 1939 Lah. 135. 

Gift. 

-(Punjab)— Gift — Ancestral land — A rains 

of Jullundur Tahsil. 

Among Arains of Jullundur Tahsil, a gift of 
ancestral land made by a sonless proprietor to 
relations without the consent of the legal heirs is 
valid. (Addison and Din Mohammad, JJ.) 
Umra v. Fateh-ud-din. I.L R. (1938) Lah. 
490=40 P.L.R. 512=178 I.C. 453=11 R.L. 459 
=A.I.R. 1938 Lah. 550. 

— -(Punjab)— Gift—Arains of Nakodar Tah¬ 
sil, Jullundur District—Gift of ancestral property 
to daughter of predeceased son — Validity. 

Among Arains of Nakodar Tahsil, Jullundur 
District a sonless proprietor can make a valid 
gift of his ancestral property in favour of his 
predeceased son’s daughter. (Tek Chand and 
Skemp. JJ.) Buta i/. Mt. Hapho. 161 I.C. 510 
=8 R.L. 772=A.I.R. 1936 Lah. 156. 

— --(Punjab)— Gift — Bhatti Rais of Jhelum 

District—Gift to daughter in presence of brother. 

Bhatti Rais of the jhelum District are Rajputs 
and the custom prevailing amongst them is the 
same as that of the other Mahomedan tribes in 
the Jhelum District. Among the Mahomedan 
tribes of the Jhelum District a sonless proprietor 
has the power to gift or bequeath the whole or a 
portion of his ancestral estate to his daughter, 
or daughter’s son in presence of near collaterals^ 
Such gift made in presence of brother is there¬ 
fore valid amongst the tribe of Bhatti Rais. 
(Tek Chand, J.) Mubariz v. Mt. Sattan. 174 
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I.C. 956=10 R.L. 640=40 P.L.R 452=A.I.R. 
1937 Lah. 766. 

-—(Punjab)— Gift—Gift by widow to resident 

son-in-law - Reversion. 

According to the custom in the Kangra District 
when a gift pure and simple if made by a sonless 
widow to her resident son-in-law who is render¬ 
ing services to her, the property reverts to the 
donor or her line, on the extinction of the line of 
donee. (Tek Chand, J.) Mt. Matto v. Fattu. 
171 I.C. 808=39 P.L.R. 146=10 R.L. 236=A.I. 
R. 1937 Lah. 250. 

-(Punjab)— Gift — Doiver—Gift of land by 

husband in favour of his wife—Attock District. 

There is nothing in the Customary law of the 
Attock District which prevents a husband from 
increasing the dower of his wife during the sub¬ 
sistence of the marriage The customary right 
of the husband to make gifts of land in favour 
of his wife on account of dower cannot be dis¬ 
puted. Custom would obviously not sanction a 
gift of this kind made for purpose of defrauding 
the rightful heirs and the amount of land so 
gifted together with the circumstance of the 
giver are doubtless considerations of some 
weight in the eye of custom. (Abdul Rashid, J.) 
Chan Pir Fakar Shah. 189 I.C. 725=13 R. 
L. 104=A.I.R. 1940 Lah. 104. 

-(Punjab)— Gift—Gift to daughters—Colla¬ 
terals beyond fourth degree—If can challenge 

gift. . . 

Among the Hindu Jats of Ludhiana District a 
gift by the father, of any part of his property, to 
his daughters cannot be challenged by collaterals 
beyond the fourth degree. (Addison, A.CJ. and 
Din Mahomed, J.) Mt. Harnam Kaur v. Jagat 
Singh. 17 Lah. 387=161 I.C. 490=8 R.L. 758 
= 38 P.L R. 849=A.I.R. 1936 Lah’ 108. 

—-(Punjab)— Gift — Khanadamad — Rever¬ 

sion to donor. 

The custom in the Gnjrat District is that pro¬ 
perty gifted to a khanadamad reverts to a donor's 
reversioner on the extinction of the descendants 
of the wife of the khanadamad. This is so even 
though the gift is in consideration of services 
rendered. (Coldstream and Bliide, JJ .) Karam 
Aii 7 ;. Shah Mahomed. 169 I.C. 593=10 R.L. 
23 (1)=39 P.L.R. 722=A.I.R. 1937 Lah. 

705. 

--(Punjab)— Gift—Non-ancestral property — 

Mother of last male holder gifting property with 
consent of next heir—Collateral, if can chal¬ 
lenge. 

Where mother of the last male holder gifts 
away the non-ancestral property of the last male- 
holder, with the bona fide consent of the next 
heir, a collateral has no right to challenge the 
alienation. A.I.R. 1931 Lah. 495 and A.i.R. 1923 
Lah. 353, Appr. (Tek Chand and Abdul Rashid, 
JJ.) Makhan Singh v. Mt. Mango. 163 I.C. 
85=8 RL. 999=38 P.L.R. 705=A.I.R. 1936 
Lah. 192. 

-(Punjab)— Gift — Validity of — Gift in 

favour of laipalik son. 

According to the custom prevailing among 
Qureshis of Village Pind Sheik Musa in Lyall- 
pur, a gift of ancestral land in favour of a laipa¬ 
lik son, that is, one who has been taken and 
reared as a son is valid. ( Addison and Din 
Mohammad, J J .) Nur Mohammad v. Bhawan 


Shah. 17 Lah. 96=162 I.C. 854=8 R.L. 963= 
38 P.L.R. 477=A.I.R. 1936 Lah. 465. 

Guardianship. 

-(Punjab )—Guardianship — Mother — Raj¬ 
puts of JagadhriTahsil of Ambala District. 

Among Rajputs of the Jogadhri Tahsil of tko 
Ambala District, after the death of the father, 
the mother is the natural guardian of the pro¬ 
perty of the minors, whether she is regarded as 
such under Hindu Law or special custom. 
(Beckett, J.) Sadhu Ram v. Pirthi Singh & 
Co 161 I.C. 861=8 R.L. 808=38 P.L.J*. 201= 
A.I.R. 1936 Lah. 220. 


Irrigation rights. , * 

-(Punjab )—Irrigation rights—Dera Ghazi 

Khan District —Haqquq-i-abpashi —Authority of. 

The custom in the Dera Ghazi Khan District is 
that it any land is entitled to irrigation from a 
particular stream or channel, it is definitely 
recorded as so entitled in the document known 
as the Haqquq-i-abpashi, which being a particular 
statement of individual right clearly takes prece¬ 
dence over vague general statements in the wajib- 
ul-arz. (Mitchell, F. C.) Painda Khan V. 
Mahomed Azimkhan. 18 Lab. L.T. 24. 

Landlord and Tenant. 

-(Punjab )—Landlord and tenant—Mortgage 

by tenant of right of residence without landlord's 
permission—Landlord's right to evict tenant — 
Mohalla Khajurian of Jullunder city. 

No custom to the effect, that when a tenant 
mortgages permanent right of residence without 
the landlord's permission, the right vanishes and 
the landlord can evict the tenant or the mort¬ 
gagee in possession without paying the value of 
the tenant’s superstructure, exists in Mohalla 
Khajurian of Jullunder city. (Coldstream and 
Bhide, JJ.) Rahmat Ullah v Atta Moham¬ 
mad Khan. 173 I.C. 198 = 10 R.L. 409 = 39 P.U 
R. 568=A.I.R, 1937 Lah. 360. 

Land Tenure. 

-(Punjab )—Land tenure — Dholi tenure — 

Incidents—Right of dholidar to minerals. 

The nature of dholi tenure is a form of tenure 
known in Punjab only, for the benefit of the 
temple. On a grant of dholi the proprietors con¬ 
tinue to be proprietors of the land and the dholi¬ 
dar in right of the temple and his successors 
become tenants in perpetuity. Such tenure how¬ 
ever does not ordinarily confer the right of 
taking minerals on the tenant, unless such right 
has been expressly conferred on the tenant- 
(Monroe, J.) Khema Nandi/. Kundan. I.L.R. 
(1938) Lah. 447=175 I C. 92=10 R.L. 677=40 
P.L.R. 110 =A.I R. 1937 Lah. 805. 


Law applicable. 

-(Punjab)—Law applicable—Parties gover¬ 
ned by custom—Customary law silent on parti¬ 
cular matter. . 

Among parties ostensibly governed by custom¬ 
ary law, if on a particular matter no definite rule 
of custom is proved to exist the parties are enti¬ 
tled to fall back on their ‘personal’ law. If Vj e 
‘personal’ law also does not contain any definite 
rule applicable to the case, it must be deciaea 
according to ‘justice’equity, and good conscien • 

110 P.R. 1906 (F.B.).Rel. on. (Tek Chandl and 
A bdul Rashid, JJ.) Gurdial Singh v. Tej Kaur. 
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175 I.C. 705=11 R.L. 46=39 P.L R. 926=A.I.R. 
1937 Lah. 742. 

Maintenance. 

——(Punjab) — Maintenance — Step-mother — 
Half-share given to her—Nature of estate. 

A step-mother holds only a life-estate in the 
half-share that is frequently given to her under 
customary law for her maintenance and the 
maintenance of her daughters. ( Addison and 
Ram Lall,JJ.) Dharmon v. Ran Singh. 185 I. 
C. 828 = 12 R.L. 323=41 P.L.R. 620=A.I.R. 
1939 Lah. 563. 

-(Punjab)— Maintenance— Widow—Charge 

on husband's estate—Enforceability against share 
obtained by step-son under partition. 

K died leaving behind him three sons A, B and 
C—A by his first wife, who predeceased him and 
B and C by his second wife T. who survived him 
along with the sons. The property of the dece¬ 
ased was partitioned and as the parties were 
governed by the Chundawand rule, A received 
one-half as his share and B and C together receiv¬ 
ed the other half, each thus receiving one- 
fourth. The partition made no provision for the 
maintenance of T nor was she consulted. The 
latter instituted a suit claiming her maintenance 
from the three sons, A resisted the suit claim¬ 
ing that he was the step-son of T and so was not 
liable for her maintenance and she must look to 
the share allotted to her sons for it. 

Held, that the partition, which was the act of 
the sons to which she was not a party, did not 
destroy the charge, which she had on the whole 
and every part of her husband’s estate. Hence 
the charge attached to portion allotted to each 
son and must be realised in the proportion in 
which the sons had divided the property among 
themselves. (Tek Chand and Abdul Rashid, JJ.) 
Gurdial Singh v. Tej Kaur. 175 I.C. 705 = 11 
R.L. 46=39 P.L.R. 926=A.I.R. 1937 Lah. 742. 

Marriage. 

---(Punjab)— Marriage — Jats of Garhshankar 

tahsil—Marriage of father-in-law with his daugh¬ 
ter-in-law — Validity. 

There is no direct prohibition in Hindu Law as 
regards a marriage between a father-in-law and 
a widowed daughter-in-law least so far as Sudras 
are concerned. Jats are classed as Sudras and 1 
for the purposes of marriage, they are governed 
by the restrictions laid down in Hindu Law only 
to such extent as they may have adopted them by 
usage. There is therefore, no initial presumption 
against the validity of such marriage. On the 
contrary, when a marriage has taken place in fact, 
there is in law a presumption in favour of legiti¬ 
macy. The presumption is stronger when it 
appears that the marriage took place long ago 
and was accepted as valid by the brotherhood. 
The same presumption is raised even in cases of 
long cohabitation as man and wife amongst Jats. 
The daughter-in-law comes from a different Got 
and from the standpoint of Got pure and simple, 
there would be no objection to her marriage with 
her father-in-law. Jats of Garhshankar Tahsil 
consider that a man has a claim to marry not only 
his brother’s widow, but also widows .of other 
near relations and this he can do even without a 
marriage ceremony. A marriage between a 
father-in-law and his widowed daughter-in-law 
is, therefore, not invalid according to the custom 


governing them. ( Bhide.J .) Jaginder Singhs 
Kartara. 166 I.C. 719=9 R.L 415=A.I.R' 

1936 Lah. 551. 

-(Punjab) — Marriage — Jai Sikhs. 

The Jat Sikhs hold liberal view's upon the ques¬ 
tion of the validity of marriages with women of 
other castes, and the strict principles of Hindu 
law are inapplicable to them. ( Coldstream and 
Jai Lai, JJ.) Mahomf.d Shariff v. Teja Singh. 
167 I.C. 693=9 R.L. 522=38 P.L.R. 1086=A.I. 
R. 1936^311. 453. 

-;(Punjab)— Marriage—Presumption from 

cohabitation —Karewa marriage — Jats. 

Marriage cannot be presumed from mere co¬ 
habitation without the performance of any cere¬ 
mony. It makes no difference whether the 
female is a widow or unmarried. If, however, 
among the Jats a man dies before the muklawa or 
bringing home of the bride ceremony, and his 
brother takes the muklawa, that is considered 
tantamount to a karewa marriage. ( Addison 
and Dm Mahomed, JJ.) Mt. Chand Kaur v 
Bhagwan Singh. 168 I.C 371=9 R.L. 623=A 
I.R. 1937 Lah. 612. 

Migration. 

-(Punjab)— Migration—Family of Rajputs . 

of Jammu migrating to Gurdaspur District—Law 
applicable — Presumption. 

In the case of family of Rajputs which mig¬ 
rates from Jammu State to Gurdaspur District 
normally the presumption is that they are gov¬ 
erned by their personal law, that is, the Hindu 
Law and the burden is on them to prove that they 
are governed by the custom relating to succession 
and alienation w’hich governs the Rajput agricul¬ 
turists of Gurdaspur District. (Jai Lai , J.) 
Raja Balbhadar Singh v. Shankar Das 172 
I.C. 426=10 R.L. 318=39 P.L.R. 434=A.I.R 

1937 Lah. 211. 

Mukarraridar. 

-(Punjab) — Mukarraridar — Status of — 

Rawal pindi and Attock Districts. 

In Rawalpindi and Attock Districts, a mukar¬ 
raridar is not an adna malik and holds a position 
inferior to him ; but at the same time he is not an 
occupancy tenant, and occupies a much more 
exalted position. (Tek Chand, J.) Ali Khan v. 
Amar Das. 169 I.C. 414=10 R.L. 1=39 P.L. 
R. 882=A.I.R. 1937 Lah. 693. 

Partition. 

(Punjab)— Partition —Shamilat land — Mea¬ 
sure for partition. 

The measure for the partition of the shamilat 
land in the village of Sahib Ali is the land re¬ 
venue assessed on the land and not the area of 
land held by the co-sharers. (Dalip Singh and 
Bhide, JJ.) Rajan Shah v. Roshan Mal. 178 
I.C. 524=11 R.L. 466=A.I.R. 1938 Lah. 624. 

Proof. 
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ed by analogy. 

The existence or otherwise of a custom cannot 
be decided merely by analogy of another case and 
as there is no such thing as a general custom that 
also cannot be relied upon. (Jai Lai, J ) Faiz 
Mohammad v. Alladitta. 167 I C. 297=9 R L 
477=A.I R. 1936 Lah. 878. 

Religious Endowment. 

— “(Punjab) — Religious endowment — Long 
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existence of kacha mosque on site occupied by 
non-proprietors — Non-proprietors, if can convert 
it into pacca structure. . i • 

Where a kacha mosque was in long existence on 
a site occupied by the non-proprietors and the 
mosque was dedicated to worship from a long 
time without any objection by the proprietors of' 
the site. 

Held, the non-proprietors were entitled to 
convert the mosque into a pacca structure. ( Agha 
Haidar, J.) Mahomed Ali v. Labh Singh. 169 

I. C. 940=10 R.L. 62=39 P.L.R. 184=A.I.R. 
1937 Lah. 26. 

-(Punjab)— Religious endowment — Mahant 

— Succession—Thakardwara of Bairagis. 

Where a Mahant of Thakardwara of Bairagis 
nominates his successor, still the appointment 
ultimately rests with the Bhek and Sewaks and 
their confirmation and election is essential. This 
being a generally recognized custom strong evi¬ 
dence is always required to establish a custom, 
which is contrary to it. ( Jai Lai, J.) Jiwan 
Das v. Hira Das. 174 I.C. 126=10 RL. 526= 
A.I.R. 1937 Lah. 311. 

-(Punjab)— Religious endowment — Maurusi 

Gaddi—Succession to mahantshtp proved to be 
from Guru to Chela. . . 

Where the succession the Gaddi (office) of 
mahantship of an institution has been from Guru 
to Chela for eight generations, the Gaddi must be 
held to be a maurusi Gaddi. ( Tek Chand and 
Dalip Singh, J J.) Digambar Dat Gir v. Bhairon 
Gir. 18 Lah. 538=165 I.C. 280=9 R.L. 243=38 
P.L.R. 1067=A.I.R. 1936 Lah. 839. 

Reversioner. 

-(Punjab) — Reversioner — Rights — Nature 

of. 

The right of the reversionary heir under cus¬ 
tom is a right in property, the enjoyment of 
which is deterred and it is vested interest though 
only in the sense that the person in whom it 
inheres has a present fixed right to its future 
enjoyment, {Addison, A.C.J. and Din Mahomed, 

J. ) Narain Singh v. Malik Ahmad Yar Khan. 
17 Lah. 133=162 I.C, 374=8 R.L. 888=38 P.L. 
R. 472=A.I.R. 1936 Lah. 21. 

-(Punjab)— Reversioner—Nature of right — 

Ineffective alienation by father of his rever¬ 
sionary right — Alienation, if can be enforced 
against son. 

A reversioner derives his right to succeed to 
ancestral property from the common ancestor 
and not from his father, and an ineffective alien¬ 
ation of prospective reversionary rights made by 
the father cannot be specifically enforced against 
the son, when the father never inherited the pro¬ 
perty. ( Bhide and Currie, JJ.) >her Mohammad 
Khan v. Chuhr Shah. 168 I.C. 506=9 R.L. 
642=A.I.R. 1936 Lah. 753. 

Riwaj-i-am. 

(Punjab)—Riwaj*i-am— Applicability. 
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-(Punjab) — Riwaj-i-am — Applicability — 

Customary law of Lahore District. .» . . 

The provisions of riwaj-i-am are applicable to 
agncultui ists and village communities. ( Jai Lai 
and Abdul Rashid, JJ.) Feroze Din v. Hasan 
Din. 171 I.C. 498=10 R.L. 207=A.I.R. 1938 
Lah. 107. 

-(Punjab)—Riwaj-i-am — Conflict between 

vernacular and English versions — Preference. 

The Riwaj-i-am is usually prepared in verna¬ 
cular in the first instance and the English 
version is generally abstract of the same; but 
the vernacular version is checked by the Settle¬ 
ment Officer when preparing the English abstract 
and he may at times find it necessary to alter the 
statement of custom in the vernacular Riwaj-i-am 
if he finds it to be incorrect. The question 
whether the vernacular or the English version 
should be preferred must, therefore, depend upon 
the circumstances of each case. In order to 
determine whether the vernacular or the English 
version contains a correct statement of custom, 
it will be useful to refer to the compilations of 
customary Jaw prepared at the previous settle¬ 
ments of the district. {Coldstream and Bhide,. 
JJ.) Mohammad Ali v. Mst. Anayat Bibi. 
173 I.C. 946=10 R L. 505=A.I.R. 1937 Lah. 
459. J r 


(Punjab) — Riwaj-i-am —Construction 


Reference to ancestral property. 

In the absence of a clear statement to the 
contrary, “questions” and “answers” in the 
rhvaj-i-am should be taken to refer to ancestral 
property only. Hence the questions and answer 
40 of the riwaj-i-am of Ambala District governs 
succession to ancestral property only. (Tek 
Chand and Dalip Singh, JJ.) Jogindra Kaur v+ 
Arjan Singh. I.L.R. (1940) Lah. 164=189 I. 
C. 553=13 R.L. 85=A.I R. 1940 Lab. 10. 

—-(Punjab)—Riwaj-i-am —Entries — Evident 

tiary value. 

When the Customary law is silent on a certain 
point, there is no reason why the local riwaj-i-am 
should not be accepted. As the entries are 
public documents, these entries can be used as 
evidence of the existence of a custom, whether 
instances exist or not. {Beckett, J.) Dasaundhi 
v. Lal Singh. 179 I.C. 560=11 R.L. 586=A.I. 
R. 1938 Lah. 849. 

-(Punjab)—Riwaj-i-am — Entries in — Pre - 


Once it is established that the parties to a liti¬ 
gation are governed by custom, the provisions of 
the riwaj i-am become applicable in their case in 
al matters which are dealt with in the riwaj-i-am. 
In the case of a lacuna in the riwaj-i-am with 
respect to certain matters it would be legitimate 
to fall back on the provisions of the personal law. 
{AbdulRashid J.) Gurbakhsh Ram v. Manak 
Chand. A.I.R. 1940 Luh. 392. 


sumption of correctness—When rebutted. 

An entry in Riwaj-i-am as to custom, raises an - 
initial presumption of its existence but the pre¬ 
sumption is a rebutiable one. The presumption • 
is rebutted if it is shown that the customary laur 
containing the entry of the custom is an imper¬ 
fectly complied document. Thereupon the onus 
of proving the custom re-shifts on the party 
relying on the existence of custom in his favour* 
{Coldstream and Bhide, JJ ) Diwan Singh v. 
Natha Singh. 173 I.C. 993=10 R.L. 513=A L 
R. 1937 Lah. 468. 

-(Pun j ab)— R i waj - i-am — Entries in— Pre¬ 
sumption of correctness — Rebuttal—Judicial deci¬ 
sions to the contrary. 

The presumption of correctness attaching to an. 
entry in a riwaj-i am is only a rebuttable pre¬ 
sumption and a finding arrived at in a judicial 
decision after an exhaustive enquiry, is enough . 
to rebut it. > {Bhide, J.) Sher« Mahomed v^i 
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Jawahar Khataun. 40 P.L.R. 29=177 I.C. 775 
=11 R.L. 366=A.I.R. 1938 Lah. 309. 

-(Punj ab) —Ri vvaj - i-am —Entry in—O nus. 

An entry in the Riwaj-i-am recording a special 
custom is admissible to prove the statement 
alleged therein even if the statement be unsup¬ 
ported by instances and the onus of rebuttal is 
upon the party disputing the correctness of the 
entry. 1927 Lah. 241 and 1928 P.C. 294, Rel.on 
(Jai Lai and Sale, J J .) Jawala Singh v. Thakar 
Singh. 162 I.C. 934=8 R.L. 974=A.I.R. 1936 
Lah. 88. 

-(Punjabi—Ri\vaj-i-am— Entry in — Onus. 

Where the riwaj-i-am is perfectly clear and it 
states that the answer of all tribes to the ques¬ 
tion whether in matters of succession they 
recognise the right of representaticn was in the 
affirmative, the onus lies on the person claiming 
that the rizvaj-i am is wrong. 1928 P.C. 294, Rel. 
on. (Dalif> Singh, J.) Misri Lal v. B \bu Lal. 
161 I.C. 844=8 R.L. 804=A.I.R. 1936 Lah. 
151. 

— -(Punjab)—Riwaj-i-am— Entry in — Onus — 

Discharge of onus by earlier riwaj-i-am support¬ 
ed by instances. 

Although a riwaj-i-am is unsupported by 
instances its affect is to shift the onus on to the 
party who alleges a custom different from that 
recorded in the riwaj-i-am to prove that custom. 
This onus can be discharged by his producing an 
earlier riwaj-i-am supported by instances ( Dalip 
Singh and Bhide, 77.) Sher Mohammad v. Zul 
Faqar I.L.R. (1938) Lah 345=40 P L R. 145 
=176 I.C. 846=11 R.L. 245=A.I.R. 1938 Lah. 
312. 

-(Punjab)—Riwaj-i-am — Entries in — Pre¬ 
sumption—If relates only to ancestral pro¬ 
perty. 

The presumption raised by an entry in the 
Riwaj-i-atn relates only to succession to ancestral 
property, when there is no clear indication to the 
contrary therein. ( Tek Chand and Coldstream, 
JJ.) Khu.f.u Ram v. Mst. Dhani Bai. 18 Lah. 
350=39 P.L.R. 1016. 

-(Punjab)—Riwaj-i-am — Entry in — Value 

of—Statement unsup ported by instances. 

The fact that a statement of custom in a riwaj- 
i-am is not supported by instances does not in it¬ 
self provide the necessary rebuttal, and if on an 
issue regarding the existence of an exception to 
a general rule of custom the sole evidence offered 
is a riwaj-i-am entry without instances, the issue 
must be decided in accordance with that entry. 
{Bhide and Currie, JJ.) Sajjan Singh i/. Mt. 
Dhanti. 167 I.C. 33=9 R.L. 436=A.I.R. 1936 
Lah. 130. 

-(Punjab) — Riwaj-i-am — Evidentiary 

value. 

Even if riwaj-i-am is not supported by any 
instances the riwaj-i-am must be looked upon as 
a strong piece of evidence. (Bhide, J.) Jai 
Narain v. Mt. Parsani. 184 I.C. 648 (1) = 12 
RL. 240=41 P.L.R. 822=A.I.R. 1939 Lah. 
358. 

- .. (Punjab)—Riwaj-i-am— Later riwaj-i-am 

carries more weight than previous one. 

The later riwaj-i-am must carry more weight 
than the previous one on the ground that 
originally a statement of cifstom in the riwaj-i-am 
is enforceable only during the currency of the 
settlement. (Jai Lal, J.) Fazal Din v. Charan 


CUSTOM (Punjab). 

Das. 174 I.C. 306=10 R.L. 547=A.I.R. 1937 
Lah. 257. 

-(Punjab)—Riwaj-i-am— Presumption — If 

rebutted by instances of other sub-divisions of 
tribe. 

Custom is a question of fact and not of in¬ 
ference. Where the entries in the riwaj-i-am 
assert that a certain custom exists among a parti¬ 
cular sub-division of the Raj put tribe instances 
relating to other sub-divisions of the tribe are 
not sufficient to rebut the presumption arising 
from the entries in the riwaj-i-am. (Bhide, J.) 
Nizam Din v Fazal Nur. 184 I C. 46 = 12 R L. 
147=41 P.L.R. 793=A I.R. 1939 L*h 259. 

— -(Punjab)—Riwaj-i-am— Proof — Raltigan's 

Digest—Admissibility in evidence—Evidentiary 
value of. 

Manuals of customary law prepared from 
official sources are of great authority. Where a 
custom is alleged, a duty is imposed on the 
Courts to endeavour to ascertain the existence 
and nature of that custom. The riwaj-i-am, 
which has been established by the Local Govern¬ 
ment of the Punjab and which is a record of 
custom in the different parts of the Punjab, in¬ 
cluding the North-West Frontier Province, for¬ 
merly included in it, being a public record pre¬ 
pared by a public officer in discharge of his 
duties and under Government rules is clearly 
admissible in evidence to prove the facts entered 
therein subject to rebuttal; the statements there¬ 
in may be accepted even if unsupported by 
instances. In the absence of the riwaj-i-am, 
reference may be made to Rattigan’s Digest of 
customary law (Davis, J.C. and Tyabji, J.) 
Aisha Bib: v. Begum Bibt. I L R. (1939) Kar 
475=185 I.C. 87=12 R S. 143=A.I.R. 1939 
Sind 263. 

-(Punjab) — Riwaj-i-am — Settlement Offi¬ 
cer's opinion—Value of. 

In discussing the Riwaj-i-atn entry the opinion 
of the Settlement Officers must be deemed to 
qualify the nature of the answers recorded in the 
Riwaj-i-am itself. For as opinion is entitled to 
due weight and as the effect of lessening the 
burden cast on the parties. 1930 L. 761 and 1925 
L. 419, Foil. (Jai Lal and Sale, JJ.) Jawala 
Singh v. Thakar Singh. 162 I.C. 934=8 R L 
974=A.I.R 1936 Lah. 88. 

t 7~ (Punjab) — Riwaj-i-am— Statements in— 
Value of. 

The statements of customs recorded in the riwaj- 
i-am of a tahsil or district regarding the custo¬ 
mary law followed by the various tribes holding 
land in the tahsil in matters of succession are by 
themselves strong evidence of the customs follow¬ 
ed by members of those tribes even if instances 
are not cited. ( Coldstream and Jai Lal, JJ.) 
Nibh Kaurt; Gian Singh. 176 I.C. 801=11 R 
L. 240=A.I.R 1938 Lah. 55. 

-(Puniab)—Riwaj-i-am— Value of—If can 

be destroyed by Settlement Officer's remarks. 

The value attaching to the answers to questions 
in the riwaj-i am cannot be destroyed by the re¬ 
marks made by the Settlement Officer as they 
merely embody his private opinion. ( Abdul 
Rashid, J.) Abdul Majid v. Suba Khan. 189 
I.C 636=13 R.L. 90=42 P.L.R. 70 = A.I R. 1940 
Lah. 109 

——(Punjab)—Riwaj-i-am and Wajib-ul-arz—- 
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Construction—Reference usually to ancestral pro¬ 
perty. 

Entries in a riwaj-i-am or wajib-ul-ars, which do 
•not specifically purport to mention non-ancestral 
property, must be taken to refer to ancestral pro¬ 
perty 2 P.R. 1909; A.I.R. 1926 Lah.210; A.I.R.. 
1932 Lah. 353 and 591; A.I.R. 1934 Lah. 351 and 
A.IR. 1935 Lah. 518, Ref. (Tek Chand and 
Dalip Singh, JJ.) Ahmad v. Mohammad. 167 
I.C. 135=9 R.L. 442=A.I.R. 1936 Lah. 809. 

Shamilat. 

-(Punjab)— Shamilat—Pond reserved for 

common purposes—Rights of proprietor. 

Although an ordinary shamilat field could be 
taken possession of by some of the proprietors 
until partition, no proprietor is entitled to en¬ 
croach upon any part of a pond reserved for the 
common purposes of the village or cut trees 
•without the consent of the other proprietors. 

( Tekchand, J.) Rati Ram v. Balwant. 178 

I. C. 816 (1) = 11 R.L. 496=40 P.L.R. 633=A.I.R. 
1938 Lah. 768. 

-(Punjab)— Shamxlat’deh—Some of village 

proprietors in possession of part thereof—If 
liable to ejectment. 

Where some of the village proprietors take 
possession of a part of the Shamilat-deh they 
must be deemed to be in possession as co-sharers 
and they are not liable to ejectment till partition 
.and even then only if they are in possession of a 
larger share than they would be entitled to. (Jai 
Lai, J.) Tuhi Ram z\ Ram Mehar. 38 P.L.R. 
200 . 

-(Punjab) — Shamilat land—Right of co¬ 
sharer to erect building. 

Per Din Mohammad, J .—No individual pro¬ 
prietor can appropriate to himself a portion of the 
common land without the consent of all other co- 
sharers and use it in such a way as to affect the 
rights of all the co-sharers at the time of parti¬ 
tion. Where therefore a co-sharer begins build¬ 
ing on a part of common land (shamilat abadi) 
the other co-sharers can restrain him from so 
doing without proving any special damage to 
them and relief of injunction can be granted in 
such a case. ( Coldstream, Monroe and Abdul 
Rashid, JJ,) Inder Singh v. Bhana. 175 I.C. 
412=10 R.L. 710=A.I.R. 1938 Lah. 296 (S.B.). 

-(Punjab) —Shamilat rights—Accretion of 

shamilat—Rights of stranger purchaser. 

Certain shamilat land became attached to a 
-village by a change of course in a river. Pre¬ 
vious to the accretion of the shamilat land, some 
of the proprietors in a tarf of the village sold 
certain land in the village to a stranger who was 
therefore recorded as a co-sharer in the tarf of 
the village. The co-sharers in the tarf brought a 
suit for a declaration against the stranger pur¬ 
chaser that they were the sole owners of the 1116 
share in the shamilat land. The wajib-ul-arz pro¬ 
vided that the shamilat was to be partitioned ac¬ 
cording to shares mentioned in the mislihaquiyat 
against the co-sharers of the village. 

Held, that the purchaser who was a recorded 
co-sharer was also entitled to a share in the 
shamilat land proportionate to his proprietary 
Share in the village as it stood on the date of the 
accretion of shamijat even though the accretion 
of shamilat was subsequent to the sale. ( Skemp , 

J. ). ■ Udham Singh v. Ram Singh. 175 I.C. 138 


CUSTOM (Punjab). 

=10 R.L. 687=39 P.L.R. 656=A.I.R. 1937 Lah. 
428. . • , - 

-Succession. 

Adopted son. 

Ancestral property. See also Custom (Pun¬ 
jab).—Ancestral property. 

Appointed heir. 

Arains. 

Batadar son. ' 

Childless widow. 

Collateral. 

Daughter. f 

Daughter v. Collateral. 

Daughter’s son. 

Delhi province. 

Females. 

Ferozepore District. 

Gaur Brahmins. 

House in Abadi. 

Married daughters. 

Right of . 

Sister. 

Sister s sons. 

Village Community. 

Whole and half blood. 

Widows. 

Miscellaneous. 

Adopted son. 

-(Punjab) — Succession — Randhawa Jat— 

Adopted son—Right of collateral succession. 

An adopted son of a childless Randhawa Jat of 
village Khunda, in the Tahsil and District Gurda- 
spur, who has been formally adopted, can succeed 
collaterally in the adoptive family. ( Bhide and 
Currie, JJ.) Lachhman Das v. Ambrik Singh; 

161 I.C. 768=8 R.L. 797=AI.R. 1936 Lah. 178. 

« • 0 

Ancestral property. 

-(Punjab)— Succession — Ancestral property 

— Reversioner. 

The idea of a reversioner succeeding to ances¬ 
tral property as the legal representative of a de¬ 
ceased person, is ordinarily foreign to the foun¬ 
dation on which custom in the Punjab rests; he 
succeeds by virtue of his connexion through the 
common ancestor. ( Addison. A.C.J. and Din 
Mahomed, J.) Narain Singh v. Malik Ahmad 
Yar Khan. 17 Lah. 133=162 I.C. 374=8 R.L. 
888=38 P.L.R. 472=A.I.R. 1936 Lah. 21. 

Appointed heir. 

-(Punjab)— Succession — Appointed heir 

dying without lineal descendants—Reversion to 
heirs of adoptive father. 

Ancestral property inherited by a person who 
has been appointed an heir under the customary 
law reverts to the heirs of the adoptive father 
on the death of the appointed heir without lineal 
descendants. (.Jai Lai, J.) Mehr Das v. Mon* 
shi Ram. 163 I C. 695=9 R.L. 36=38 P.L.R. 
838=A.I.R. 1936 Lah. 920. 

-(Punjab) — Succession —Appointed heirs, 

descendants—Right to succeed collaterally in 
family of appointee’s natural father. 

The descendants of an appointed heir are not 
debarred from succeeding collaterally m 
the family of the appointee’s natural f a Ir. er 
among Rajputs of Garhshankar Tahsil in the Dis¬ 
trict of Hoshiarpur. ( Addison, A.C.J. and Utn 
Mahomed, J.) Gulzara v. Qutba. 179 I.C. 41J 
=11 R.L. 575=40 P.L.R 672=A.I.R. 1938 Lah. 

fUiK V • L . . > ;>'.! ; fOi 
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‘ . • Arains. 

■■ “(Punjab) — Succession — Arains — Self-ac¬ 
quired property — Daughter v. collaterals. 

{Per Addison and Coldstream, JJ.; Jai Lai, J., 
contra.) —A daughter of an Arain does not suc¬ 
ceed to the self-acquired property of her father 
after the death of her mother in the Chunian 
Tahsil of the Lahore District in preference to the 
nephews and grand-nephews of the last male 
owner. ( Addison , J on difference between Cold¬ 
stream and Jai Lai, JJ.) Balanda v. Suban. 17 
Lah. 232=167 I.C 951=9 R.L. 576=38 P.L R 
592=A.I.R. 1936 L a h. 418. ' * 

^ ^ Batadar son. 

- -(Punjab) — Succession — Batadar son — 

Jalaps. 

Among Jalaps a batadar son, that is a son by a 
mother of an inferior tribe can succeed equally 
with ordinary sons collaterally, although such a 
son does not succeed equally in the case of pater¬ 
nal inheritance. {Dalip Singh, J.) Sardar Khan 
v. Md. Akram Khan. 185 I C. 894=12 R.L. 336 
A.I.R. 1939 Lah. 560. 

Childless widow. 

■ -(Punjab) Succession — Childless widow \. 
sons by another wife—lVidow's right to partition 
of {her share—Amritsar District. 

In the Amritsar District, if a man dies leaving a 
childless widow and sons by another wife, the 
widow is entitled to a share equal to that of a son, 
and also to a partition of that share. ( Skemp and 
Dalxp Smgh, JJ.) Mt. Kissi v. Balwant Singh. 
18 Lah. 778=173 I.C. 712=10 R.L. 471=39 P.L. 
R. 545=A.I.R. 1937 Lah. 657. 

—(Punjab)— Succession — Cognates. 

In the Punjab, in the absence of all agnates of a 
childless proprietor, a cognate, however distantly 
related to him, is entitled to succeed to his pro¬ 
perty in preference to a stranger. ( Tek Chand and 
Abdul Rofhjd, JJ.) Tara Singh v. Suraj Kaur. 
A.I.R. 1940 Lah. 416. 

Collaterals. 

-(Punjab)— Succession — Collateral — Pro¬ 
perty owned by non-proprietor in village. 

A collateral in the fourth degree is not entitled 
to succeed to the house of a non-proprietor. This 
is the rule which is applied to a house owned in a 
village by a non-proprietor whether the non-pro¬ 
prietor is governed by Hindu Law or by Mahome- 
dan Law or by Punjab Custom. That is the rule 
which, generally speaking, applies to a house 
owned by a village menial, except in those places 

where a right of sale is established. {Skemp. J.) 

Anokh Singh v.Mt.Jal Kaur. 173 I.C. 845= 
10 R L. 493=39 P.L.R. 767=A.I.R. 1937 Lah. 

D4Z. 

(Punjab) —Succession —Collaterals —Right 


CUSTOM (Punjab). 


°A^ s ^^ sentaiton ^Aggarwal Malta jans of Rohlak 

# Though the Mitakshani does not recognize the 
right of representation in succession amongst col- 
latcral heirs, yet amongst the Aggarwal Mahajans 

of A oh ‘? k D'Stnct, the rule of law has been 
modified by custom and such right is recognized 
by custom, and the nephew is allowed to succeed 
along with the uncle to the property of a deceased 
sonless uncle. 71 P.R. 18 82 and 39 P.R. 1884, Rel. 
on. (Tek Chand, J.) Kahni Ram v . Molar. 175 

1M7 &771°0. RX - 786=39 P L R - 912 =A.I R. 

Q * D.—195 


—-(Punjab)— Succession— Collaterals—Right 

of representation—Khatris of Rawalpindi 
Among the Khatris of Rawalpindi, the right of 
representation in collateral succession is recognis¬ 
ed by custom, and the strict rule of Hindu Law is 
not followed. (Tek Chand and Beckett. JJ.) 

Diwan Chand v. Beli Ram. 42 PLR 525—A 
I.R. 1940 Lah. 431. *O-A. 

7-( Pu njab)—Succession—Collaterals — Mil- 

kans of Shahapur District. 

According to the custom prevailing the Milkans 
tribe, and the Mahomedan landholders of Shaha¬ 
pur District generally, collaterals are excluded by 
married daughters in succession to the non-ances- 
tral property of a sonless proprietor, but the col¬ 
laterals have a prior right to succeed to his 
ancestral property. (Tekchand and Dalip Singh 
JJ.) Ahmad v. Mohammad. 167 I C 135—9 r' 
L. 442=A.I.R. 1936 Lah 809. 

~ (Punjab)— Succession—Collaterals daugh¬ 

ter s son—Gujranwalla District. 

The customary law of Gujranwalla District 
containing entry of custom of succession in favour 
of collaterals in preference to daughter’s sons is 
an imperfectly complied document and is not 
therefore reliable. (Coldstream and Bhide 77 ) 
DiwanSingh ^ Natha Singh. 173 I.C. 993=10 
R.L. 513=A.I.R. 1937 Lah. 468. 10 

——— (Punjab) Succession—Collateral v. marri¬ 
ed daughters—Amapuri Arora of Multan town. 

According to the Customary law of the Multan 
District in the Punjab, the custom amongst the 
Aroras who are the residents of villages and have 
adopted the professions and habits of agricultu¬ 
rists, is that in the case of the sonless male pro¬ 
prietors, the collaterals within the fourth degree 
exclude the married daughters. But it is expressly 
stated there that the Aroras of the towns follow 
their personal law. Therefore sons of the 
daughters of .a deceased Amarpari Arora 
of Multan town who is governed by Hindu Law 
take the estate of the deceased in preference to 
the son of the brother of the deceased, in the 
absence of the evidence that the deceased had 

gone to reside in a vdlage and had adopted the 

professions and habits of an agriculturist (Tai 
tail and Abdul Rashid. JJ.) B#aiA S uRam ' v 
Bulaqi Das. 175 I.C. 320=10 R L 719-39 P 
L.R. 729=A.I.R. 1937 Lah. 500 39 P- 

Among Arains of Karnal town, a daughter 

trt a C hrnfh 1D th f ?£ Se .? Ce of °] aIe issuc in Preference 
? brother of the deceased to property not alleg¬ 
ed to be (Bhide, J.) Karimuddinv 

Nasiban. 42 P.L.R. 509=A.I.R. 1940 Lah. 408 

. Daughter. 

*77 accession Daughter—Banias 


of Ambala District. 

In the Ambala District among the Banias the 
daughters are excluded from inheritance by the 
collaterals in respect of ancestral and self-acquired 
property. (Coldstream and Jai Lai, JJ ) 

Dial v. Madho Ram. 176 I.C. 894=11 R L 
=A.I.R. 1937 Lah. 635. 1 246 

/"^7T/ (Pl J ?jab) ir ^ S , ucc . essi ° n —Daughters and col¬ 
laterals—Gaur Brahmins of Sonepat Tahsil. 

According to the rtwaj-i-am of Soneoat Tahsil 

Rohtak co U lL? raI J minS .K 0f r Sonecat Tahsil, DUtrici 
Kohtak, collaterals in the fourth degree have ore- 

fqrential right to succession against daughters 
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( BJitde, J.) Jai Narain v. Mt. Parsani. 184 I. 
C. 648 (1)=12 R.L. 240=41 P.L R. 822=A.I.R. 
1939 Lah. 358. 

-'(Punjab)— Succession—Daughters v. col¬ 
laterals—Gujjars of Shakargarh Tehstl of Dis¬ 
trict Gurdaspur. 

Among Gujjars of Shakargarh Tehsil, District 
Gurdaspur, daughters exclude collaterals in mat¬ 
ters of succession to self-acquired property of 
their father. (Tek Chand and Beckett, JJ ) Labh 
v. Fateh Bibi. 42 P.L.R. 603=A.I.R. 1940 Lah. 
436. 

-(Punjab)— Succession—Daughter and resi¬ 
dent son-in-law—Arains of IVazirabad Tehsil, 
Gujranwala District. 

According to the custom prevailing among the 
Arains of the Wazirabad Tahsil of the Gujran¬ 
wala District,if a daughter along with her husband 
lives with her father, the latter living as a resi¬ 
dent son-in-law ( khanadamad ), till his death, she 
or he is entitled to inherit if there is no son. The 
provision in the Code of Tribal Custom about a 
deed of gift or written will by the father is only 
recommendatory and not mandatory. ( Addison 

and Din Mohammad, JJ ) . Fateh Din v. Mt. 
Hakim Bibi. 18 Lah. 159=i71 I.C. 958=39 P. 
L.R. 944=10 R.L. 253=A I.R. 1937 Lah. 110. 

-(Punjab ) — Succession — Daughter—Hindu 

Jats of District Rohtak. 

According to the customary law of the Hindu 
Jats of District Rohtak, a daughter has no right 
to inherit. ( Skemp , J.) Mt. Mam Kaur v. Molia. 
179 I.C. 824=11 R.L. 639=41 P.L.R. 11=A.I.R. 
1939 Lah. 20. 

_(Punjab)— Succession — Daughters —Jodh 

Rajputs of Chakwal tahsil. 

Daughters of Jodh Rajputs of Chakwal tahsil 
are entitled to succeed to their father's non-ances- 
tral property in the presence of collaterals of the 
4th degree. ( Dalip Singh, J.) Allah Ditta v. 
Mt. Takhtan. 183 I.C. 844=12 R.L. 145 (1)= 
41 P.L R. 770=A.I.R. 1939 Lah. 261. 

-(Punjab)— Succession — Daughter—Mahtam 

of Lahore District. , 

According to the wajib-ul-arz of Lahore Dis¬ 
trict, among Mahtams the daughters in the absence 
of a son are the next heirs after the widow and 
therefore a gift. by the widow to one of her 
daughters cannot be challenged;by ; the collaterals 
of the husband. ( Addison and Ram Lull, JJ.) 
Karam Bakhsh v. Mehtab Bibi. 183 I.C. 768= 
12 R.L. 136=41 P.L.R. 298=A.I.R. 1939 Lah. 


93. 


--(Punjab)— Succession — Daughter — Non- 

ancestral property— Exclusion of collaterals — 
Awans of Khushqb, Tahsil in Shahpur District. 

In the case of Awans of Khushab Tahsil in 
Shahpur District,according to the custom govern¬ 
ing them, a collateral is not entitled to s.ucceed 
to non-ancestral property of a deceased person, 
in 1 the presence of his daughter. ( Bhide . /.) 
SHer Mahomed v. Jawahar Khatun. 40 P.L.R. 
29=177 I.C. 775=11 R.L. 366=A.I R. 1938 
Lah. 309. • rj _ , . 

■ -^(Punjab)— Succession—Daughter — Raj puts 

of Garhshankar Tahsil. . 

Among Rajputs of Tahsil Garhshanker, a 
daughter succeeds in the presence of heirs and 
collaterals of any degree to thenon-ancestral 
property. ( Addison and Dm Mahomed, JJ.) 
Ghulam Moby-ud-din Khan v. Mt. Niamat J 
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Bibi. 179 I.C. 534=11 R.L. 584=A.I.R. 1938 
Lah. 785. # ; , , ! . 

-(Punjab)— Succession — Daughters—Sans i 

Jats of Amritsar district. , . ■; 

Among Sansi Jats of Amritsar district, daugh¬ 
ters exclude collaterals of the seventh degree in 
succession to the self-acquired property of their 
father. ( Dalip Singh, and Skemp, JJ ) Mst. 
Gango v. Mt. Hukam Kaur. 177 I.C. 420=11 R. 
L. 320=A.I.R. 1938 Lah. 111. 

Daughter v. Collateral. ... 

-(Punjab) — Succession — Daughter v. 

Collaterals—Aggarwal Banias of Ambala District. 

Among Aggarwal Banias of Ambala District, 
the collaterals succeed in preference to daughter. 
(Coldstream and Jai Lai, JJ.) Relu Mal v. Mu* 
kandiLal. 174 I.C. 846=10 R.L. 612=A.I.R. 
1937 Lah. 609. 

-(Punjab)— Succession — Daughter v* coL 

laterals—Amritsar District. '< > 

In Amritsar District collaterals are not entitled 
to succeed to the self-acquired property of the 
deceased in preference to his daughter. > (Bhide 
and Currie, JJ.) Jawala Singh v Mt. Santi. 
167 I.C. 314=9 R.L. 483=A.I.R. 1936 Lah. 802. 

*-(Punjab) — Succession — Daughter v. 

collaterals—Arains of Amritsar District. 

According to the custom prevailing among the 
Arains of the Amritsar district, daughters have a 
superior right to Succeed to the self-acquired 
property of their father as against his collaterals 
of the third degree. ( Tek Chand and Skemp, JJ.) 
Zainab Bibi v. Jamal Din. 18 Lah. 555=163 I. 
C. 879=9 R.L. 63=38 P.L.R. 874=A.I.R. 1936 
Lah. 931. 7 

-(Punjab) — Succession — Daughters v’« 

collaterals—Awans of Shahpur District. 

According to the custom prevailing among the 
Awans of Shahpur District, daughters succeed to 
the non-ancestral property of a sonless proprietor 
in preference to collaterals. (Tek Chand, J.) 
Alam Sher v. Mst. Sat Bharai. 172 I.C. 966= 
10 R.L. 383=39 P.L.R. 252=A.I.R. 1937 Lah. 
640. . '['•'>'■1 •- 

—-(Punjab)— Succession — Daughter v. colla* 

terals—Awans of Shahpur District. 

Under custom governing the Awans of Shah¬ 
pur District, a married daughter has a preferen¬ 
tial right to succeed to the nOn-ancestral proper¬ 
ty of her father as against his cdllaterals of the 
fifth degree. (Tek Chand, J.) Mst. Ranjan v. 
Mst. Bano. 172 I.C 963=10 R.L. 384=39 P.L. 
R. 276=A I R. 1937 Lah. 641. 

-(Punjab) —Succession—Daughters v. colla - 

terafs-rDat's of Garhshanker Tahsil, ffoshiarpur 
District.' ' it'-. 

Quaere— Whether amongst Jats of .Garhshan¬ 
ker Tahsil in the Hoshiarpur District daughters 
succeed to non-ancestral property in preference 
to collaterals of . the fifth degree. (Bhide qnd 
Currie, JJ.) Mt. Kishni v . Munshi. 162 I.C. 
382=8 R.L. 893=A.I.R. 1936 Lah. 157. 

-(Punjab)— Succession — Daughters v. colla¬ 
terals—Jats of tiissar District ., 

With respect to the self-acquired property 
among the Jats of Hissar District daughters are 
preferred as heirs to collaterals. (Jai Lah /•) 
Jiram v. Lokram. 161 I.C. 725=8 R.L. 796 (1) 
=38 P1L.R. 120=A.I.R. 1936 Lah. 206. :> » 

--(Punjab)— Succession — Daughters** cafla \ 
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terals—'Jots’ in Phil four Tahsil, Jullundur Dis¬ 
trict. 

In the Philiaur Tahsil among Jats daughters 
are excluded by collaterals upto and including 
the fifth degree in matter of surcession and there 
is no distinction between ancestral and non ances¬ 
tral property. (Bhide and Currie, JJ.) Sajjan 
Singh v. \1t Dhanti. 167 I C. 33=9 R.L 436= 
A.I.R. 1936 Lah. 130. 

—-—(Punjab)— Succession — Daughters versus 
collaterals—Jats of Philiaur tahsil of Jullundur 
district. ' 

Daughters do not succeed to the self-acquired 
land of their father among Jats of Philiaur tahsil 
of the Jullundur district in preference to second 
degree collaterals. ( Addison and Abdul Rashid. 
JJ.) Dewan Singh v. Mst. Santi. 17 Lah. 809 
=167 I.C. 39=9 R.L. 438=39 P.LR. 148=A.I. 
R.1937 Lah. 223 

-(Punjab) — Succession — Daughters versus 
collaterals—Jats of Tahsil Thanesar, Karnal Dis¬ 
trict. 

Among Jats of Tahsil Thanesar, Karnal I is- 
trict, collaterals in the fourth degree do not 
exclude daughters from succession to non-ances- 
tral property. (Tek Chand and Dalip Singh, JJ.) 

i OGINDAR KaUR V. ARJAN SlNGH. I.L.R. (1940) 

-ah. 164=189 I.C. 553=13 R.L. 85=A.I.R. 1940 
Lah. 10. 

---(Punjab)— Succession — Daughters v. colla¬ 
terals—Kaler Jats . 

In the Kaler subdivision of the Jats tribe a 
daughter succeeds to the father in preference to 
collaterals. ( Bhide and Currie, JJ.) Ujagar 
Singh v. Mt. Diyal Kaur. 167 I.C. 710=9 R 
L. 533=A.I,R. 1936 Lah. 991. 

—•——(Punjab) — Succession — Daughter v. 
Collaterals—Khatris of Phalia tahsil of Gujrat 
District. ' 

Khatris of Phalia tahsil of Gujrat District 
follow custom according to which daughter can¬ 
not inherit ancestral property in presence of her 
father’s collaterals. ( Coldstream and Jai Lai, JJ.) 
Nidh Kaur v. Gian Singh. 176 I.C 801=11 R 
L. 240=A.I.R. 1938 Lah. 55. 

—-—(Punjab)— Succession-Daughters exclude 

collaterals — Khokhars. 

Among Khokhars daughters exclude male 
collaterals in succession to . the self-acquired 
property of their father. ( Addison Ag. C. J. and 
Din Mohammad, J.) Sikandar v. Mt. Karam Nis- 
han. 182 I.C. 209=11 R.L. 908=A.I.R. 1938 
Lah. 842. 

——(Punjab) — Succession — Daughters v. 
Collaterals —Jats of Sialkot District. 

Among Jats of the Sialkot District the imme¬ 
morial custom is that daughters cannot succeed 
to their father's self-acquired or other property 
in preference to make collaterals. {Young, C. J., 
Monroe and Din Mahomed, JJ.) Bahadur v 
Nihal Kaur. 18 Lah. 594=169 I.C. 909=10 R 
L. 81=39 P.L.R. 349=A.I.R. 1937 Lah. 451 
(F.B.). 

■ - (Punjab) — Succession — Daughter v. 
collaterals—Kahlon Jats of Gurdaspur. 

Amongst the Khalon Jats of Gurdaspur District 
a daughter is a preferential heir to the self- 
acquired property of her father in the presence 
of even near collaterals such as the brother of the 
deceased father. (Tek Chand and Dalip Singh, 
//#). Gurdit Singh v. Mt. Man Kaur. 171 I.C. 
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683=10 R.L. 224=39 P.L.R. 228=A.I.R. 1937 
Lah. 90. 

■ (Punajb) — Succession — Daughters v. 
collaterals—Non-ancestral property. 

Among Gujjars of Shakargarh Tahsil, Gurdas¬ 
pur District, collaterals have not preferential 
right over daughters to succeed to non-ancestral 
property. (Tek Chand and Skemp.JJ.) Najju 
v. Mt. Amina Bun. 160 I C. 584=8 R.L. 569 (2) 
=A I.RM936 Lah. 493. 

(Punjab) —Succession — Daughters v. 
collaterals —Randhawa Jats of Amritsar District. 

Among Randhawa Jats of Amritsar District 
daughters oust collaterals beyond the fifth degree 
in succession to non-ancestral property. A I R. 
1935 Lah. 419 and A.I.R. 1935 Lah. 408, Rel. on. 
(Jai Lai and Sale, JJ.) Jawala Singh v. Thakar 
Singh. 162 I.C. 934=8 R.L. 974=A.I.R. 1936 
Lah. 88. 

■ - - (Punjab)— Succession—Daughters v. colla¬ 
terals—Randhawa Jats of Gurdaspur. 

Among the Randhawa Jats of the Gurudaspur 
District, the daughters are generally excluded by 
collaterals within four degrees from inheriting 
the ancestral or self-acquired property of their 
father. The collaterals of the father belonging 
to the fifth degree are not however entitled to 
exclude the daughters. ( Addison , Ag.C.J. and 
Din Mahomed, J.) Kesar Singh v Achhar 
Singh. 17 Lah. 101 = 161 I.C. 692 = 8 R.L. 791= 
38 P.L.R. 502=A.I.R. 1936 Lah. 68. 

-(Punjab)— Succession—Daughters y. colla¬ 
terals—Sayyeds in Jullundur Tahsil. 

Amongst the Sayyeds in Jullundur Tahsil a 
daughter does not succeed in preference to a 
collateral of the second degree in case of property 
which is non-ancestral. 172 P.R. 1889, Diss. 
(Bhide, J.) Ruqia Bidi v. Mahbub Ali Shah. 
173 I.C. 687=10 R.L. 466=39 P.L.R. 831=A.I. 
R. 1937 Lah 698. 

-(Punjab)— Succession—Daughters v. colla¬ 
terals — Self-acquired property. 

Daughters are excluded from self-acquired pro¬ 
perty by collaterals amongst Aulak Jats of the 
Amritsar District. (Addison and Abdul Rashid, 
JJ.) Kartar Singh v. Mst. Preeto. 17 Lah. 
296=168 I.C. 379 = 9 R.L. 617 = 38 P.L R. 300= 
A.I.R. 1936 Lah. 804. 

-(Punjab)— Succession—Daughters v. colla¬ 
terals—Self-acquired property—Jats in Lyallpur 
District. 

In the Lyallpur District among Jats, emigrants 
from the Jullundur District, daughters of male 
proprietors, who die without male lineal descen¬ 
dants, exclude collaterals from the succession to 
the self-acquired property of their father. (Bhide 
and Currie, JJ.) Mt. Harbans Kaur v. Nagina 
Singh. 168 I.C. 843=9 R.L. 677 = A.I.R. 1936 
Lah. 273. 

-(Punjab)— Succession—Daughters v. colla¬ 
terals — Self-acquired property—K hair a Jats of 
Taran Taran Tahsil in Amritsar District. 

Amongst the Khaira Jats of Taran Taran 
Tahsil,in Amritsar District in the Punjab the 
daughter succeeds in preference to collaterals in 
respect of the self-acquired property of the 
father. (Coldstream and Bhide JJ.) Mst. Hukmi 
v. Fauja Sinch. 174 I.C. 571=10 R.L. 589=A. 
I.R. 1937 Lah. 306. 

— (Punjub) — Succession—Daughter v. Colla¬ 
terals— Zargars of DeraGhasi Khan, 
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Among Zargars in Dera Ghazi Khan, collaterals 
of the last male owner succeed to his ancestral 
property in preference to his daughter. ( Tek 
Chand and Coldstream , JJ.) Khillu Ram v. 
Mst. Dhani Bai. 18 Lah. 350=39 P.L.R. 1016. 

Daughter's son. 

-(Punjab)— Succession — Daughter's son — 

Rattigaris Digest, Para . 23 (1). 

Remark in para. 23 (1) of Rattigan's Digest 
that ‘'a person cannot succeed to his maternal 
grandfather except in succession to his mother" 
is not a correct statement of the custom as actu¬ 
ally existing in the Punjab Province. ( Tek 
Chand and Dalip Singh, JJ.) Ahmad v. Moham¬ 
mad. 167 I.C. 135 = 9 R.L. 442=A.I.R. 1936 
Lah. 809, 

Delhi Province. 

-(Punjab)— Succession — Delhi Province — 

Property inherited by daughter — Devolution. 

According to the custom recorded in the riwaj- 
i-am of Delhi Province, the proprietors of the 
thulla are entitled to^succeed to the estate of the 
deceased after the death of his daughter who 
inherited her father’s property and who has left 
no male descendants. The rule in riwaj-i-am that 
the husband inherits the property of the wife, 
merely refers to land which is the absolute pro¬ 
perty of the wife, as, for instance, property gifted 
to her or property which is her stridhan. It does 
not relate to property inherited by her as a 
daughter. In the absence of a clear indication to 
the contrary, she must be deemed to succeed to 
an ordinary estate of a female, if not under the 
Customary law, under the Hindu law. To such 
property the heirs of her father are entitled to 
succeed in preference to her husband because on 
her death the property must be deemed to revert 
to such heirs. The proprietors of the thulla need 
not be the descendants of the common ancestor 
as no such restriction is found in the riu/a/-*-aw. 
(Jai Lal. J.) Kali Ram v. Btiiku 180 I C 646 
= 11 R L. 706 = 40 P.L.R. 748= A.I.R. 1938 Lah. 

468. 

Females. 

-(Punjab)— Succession— Females— Exclu¬ 
sion-Proof . . a . 

When the interests of a female are in conflict 

with those of a male and the only evidence is that 
of instances of succession without any documen¬ 
tary record of the custom alleged, such as a regu¬ 
larity compiled riwaj-i-am , the instances can 
ordinarily have small evidential value unless they 
show that a claim by a female has been actually 
made and denied. Where there is no evidence 
that any female ever claimed an inheritance 
which was denied, while there is the admitted fact 
that when a will was made in favour of a nephew 
to the prejudice of a daughter and a son, the 
testator took precautions to obtain the daughter s 
assent as well as that of the son’s, the evidence 
does not prove that in the family of the parties 
females do not inherit. (Coldstream and Bhide, 
JJ .) Fatima Sultan v-Nisar K han- 175 I. 
C. 82=10 R.L. 680=40 P.L.R. 447=A.I.R. 1937 

Lah. 806. _ 

Ferozepore District. 

_-(Punjab)— Succession—Ferozepore District 

~fn Ferozepore District a widow has simply a 
ife-interest in the property of her husband. 


CUSTOM (Punjab). 

Although the daughter has a preferential right 
to succeed to the property of her father, where 
she consents to an alienation of her deceased 
father's property by her mother, thereby preclud¬ 
ing herself from contesting the alienation, the 
pattidars have a right to bring a suit claiming 
that they are not affected by the alienation on the 
ground that the alienation is not in favour of 
collaterals or reversioners, even though the patti 
is not homogeneous. ( Addison and Din Moham¬ 
mad, JJ.) Mihan Singh v. Ram Singh. 174 I. 
C. 939=10 R.L. 635=A.I.R. 1937 Lah. 483. 

Gaur Brahmins. 


-(Punjab)— Succession—Gaur Brahmins of 

village Chiragh, Delhi Province—Collateral suc¬ 
cession—Right of representation. 

The Gaur Brahmins of village Chiragh in the 
Delhi Province in the matter of succession of 
property are governed by a custom which admits 
the right of representation so far as collateral 
succession is concerned. ( Dalip Singh , J.) Misri 
Lal v. Babu Lal. 161 I.C. 844=8 R.L. 804=A. 
I.R. 1936 L. 151. 

—■—(Punjab)— Succession—Gaur Brahmins of 
Chiragh Delhi—Remoter kindred, if excluded by 
nearer kindred. 

Amongst the Gaur Brahmins of Chiragh Delhi 
the remoter kindred are not excluded by the 
nearer kindred. A.I.R. 1936 Lah. 151, Affir. (Addi¬ 
son and Abdul Rashid, JJ.) Misri Lalv. Babu 
Lal. 166 I.C. 748=9 R.L. 425=A.I.R. 1936 Lah. 
679. 

House in abadi. 

-(Punjab)— Succession—House in abadi. 

Where a person who has succeeded to a house 
in the village abadi after his father who had 
obtained it from his maternal grandfather dies, 
the collaterals of his father's maternal grand¬ 
father are entitled to it as against the proprietors 
of the village. (Tek Chand and Abdul Rashid , 
JJ.) ismail v. Fazla. A I R. 1936 Lah. 97. 

Married daughter. 


-(Punj ab) — Succession—Married daughters 

—Dillu Jats of Sialkot District. , - 

Among Dillu Jats of Sialkot District married 
daughters cannot inherit in presence of collaterals. 
(Addison and Abdul Rashid, JJ.) Gulab v. Umar 
Bjbi. 164 I.C. 796 = 9IR.L. 159=38 P.L.R. 807= 
A.I.R. 1936 Lah. 403. 

-(Punjab)— Succession—Unmarried Daugh¬ 
ters—J hang District. > ;f *■ 

According to the Customary Law of the Jhang 
District, unmarried daughters are entitled to 
inherit the property of their father and to remain 
in possession so long as they are unmarried. (Dm 
Mohammad, J.) Jugal Kish ore v. Mst. Shanti 
Bai. 188 I.C. 798=13 R.L. 48=42 P.L.R. 198= 
A.I.R. 1940 Lah. 184. 


•(Punjab)— Succession—Ranjhas of Bhgl- 
wal Tahsil, Shahpur District — Self -acquired pro¬ 
perty of father—Married daughters , if exclude 
third degree collaterals. 4 . 

There is no custom among the Ranjhas of Tahsil 
Bhalwal of Shahpur District entitling, married 
daughters to succeed to the self-acquired pro¬ 
perty of their father in preference to the 
terals of the third degree. (Addison and Abdul 
Rashid, JJ.) Mt. Begum Bibi v. Raja* 17 Lah. 
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477=161 I.C. 647 (2) = 8 R.L, 779=38 P.L R 
966=A.I.R. 1936 Lah. 205. 

- - - — (Punjab) — Succession — married daugh¬ 
ters—Mussalman tribes of Shahpur District. 

Under the customary law which governs all the 
Mussalman tribes including Tullas of Shahpur 
District, married daughters do not inherit their 
father's estate in any circumstances. (Coldstream 
and Din Mahomed, JJ.) Nawab v. Mt. Subhani. 
172 I.C. 158=10 R.L. 277=39 P.L.R. 566=A.I. 
R. 1937 Lah. 683. 

Right of. 

-( Pun j ab ) —5 u c cession—R ight of—Sam e 

ness of got. 

The circumstance that a person is of the same 
got as the deceased cannot give him any right to 
succeed to the property of the deceased, even 
though the latter has left no issue or near rela¬ 
tions. (Tek Chatid, J.) Naurata v. Ran Singh. 
40 P.L.R. 544 (2)=177 I.C. 801=11 R.L. 368= 
A.I.R. 1938 Lah. 584. 

Sister. 

- (Punjab) —Succession — Sister — Brah¬ 
mans of Palampur, Kangra District. 

Brahmans of Palampur tahsil in Kangra Dis¬ 
trict are governed by custom and not by Hindu 
law and under Customary law of Palampur sister 
is an heir in the absence of collaterals and has 
locus standi to sue as next reversioner. (Sale, J.) 
Tara Mani v. Kishen Devi. 186 I.C. 771=A.I. 
R. 1940 Lah. 33. 
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(Punjab)— Succession — Sisters' sons 


--(Punjab) — Succession—Sister and sister's 

son—Kangra District. 

Under the Customary law of the Kangra Dis¬ 
trict, sister and sister’s son do not succeed to the 
deceased proprietor. (Jai Lai, J.) Mst. Bundo 
v. Mst. Nihato. 165 I.C. 78 (1)=9 R.L. 212= 
38 P.L.R. 851=A.I.R. 1936 Lah. 660. 


fats of village Dholewal in Ludhiana District. 

Among Tats of village Dholewal which is 
situated in Tahsil Ludhiana of the Ludhiana Dis¬ 
trict, sisters and their sons do not succeed even in 
the absence of collaterals to the self-acquired as 
well as the ancestral property. ( Beckett, J.) 
Dasaundhi v. Lai. Singh. 17*9 I.C. 560=11 
R.L. 586=A.I.R. 1938 Lah. 849. 

Village community. 

-(Punjab) — Pathankot tahsil—Ozone r of 

land dying without any heirs. 

According to the custom prevailing in the 
Pathankot tahsil as stated in the riwaj-i-am of 
1911-12, when an owner of land dies intestate and 
without any heirs, the village community ha> a 
preferential claim of succession to the land. (Jai 
Lai, J.) Fazal Din v. Charan Das. 174 I C. 
306=10 R.L. 547=A.I.R. 1937 Lah. 257. 

Whole and half-blood. 

(Punjab)— Succession—JVhole and half- 


-(Punjab)— Succession—Sister v. Colla¬ 
teral—Jats of Ambala District. 

According to the customary law governing Jats 
of the Ambala'District, in the absence of colla¬ 
terals of the 5th degree or less a daughter or 
daughter’s son would succeed in preference to 
collaterals of a more remote degree and a sister 
or sister’s son would succeed in preference to col¬ 
laterals of a remoter degree than the 5th in the 
absence of a daughter or daughter’s son. (Dalip 
Singh and Skemp, JJ.) Munshi v. Naranjan 
Singh. 171 I.C. 959=39 P.L.R. 579=10 R.L. 
258=A.I.R. 1937 Lah. 701. 

-(Punjab)— Succession—Sister v. daugh¬ 
ter's son—Jhelum District. 

A person died leaving two unmarried daughters 
and his mother, who inherited his property half 
and half. One daughter died and the other mar¬ 
ried, thus leaving their mother in possession of 
the entire land. After the mother the sister of 
the original owner claimed property in preference 
to sons of the married daughter. Neither of the 
daughters was in possession 26 years before suit, 

Held, that sisters inherited the property of their 
brother. The married daughter ceased to be in 
possession of the property 26 years ago. Her sons 
were not consequently entitled to claim that pro¬ 
perty by right of inheritance. (Jai Lai, J.) Nazir 
Hussain vj Mt. Sultan Br. 173 I.C. 903=10 
R.L. 495= A.I.R. 1937 Lah. 32i.~ 


blood—Mahotncdan Rajputs of village Laha in 
Ambala District. 

Amongst Mahomedan Rajputs of village Laha 
in Naraingarh Tahsil of Ambala District, where 
the descendants of two wives of such a Maho¬ 
medan have been proved to be separate from each 
other and form two distinct groups, when succeed¬ 
ing inter se, the relatives of whole blood exclude 
those of half-blood as succession is governed by 
the rules of succession to the owner of it and not 
to the ancestral owner. (Addison and Din Mo¬ 
hammad, JJ.) Mt. Tuman v. Umrao Bahadur 
Khan. 174 I.C. 921 (2)=10 R.L. 627=A.I.R. 
1937 Lah. 332. 

-(Punjab)— Succession — JVidow — Tiwa- 

nas. 

Among Tiwanas, who do not follow Maho¬ 
medan Law but custom, widows only succeed for 
their lives and other females take under special 
conditions. They do not take an absolute interest 
but they defer the enjoyment of the estate by a 
reversioner. (Addison, A.C.J. and Din Mahomed, 
J.) Narain Singh v. Malik Ahmad Yar Khan. 
17 Lah. 133=162 I.C. 374=8 R.L. 888=38 P. 
L.R. 472=A.I.R. 1936 Lah. 21. 

-(Punjab)— Succession—Widows of pre¬ 
deceased sons—Sidhu Jats. 

Among the Jat Sidhu Barar of Village Sange- 
wala in that Fazilka Tahsil of the Ferozepore 
District, sonless widows of pre-deceased sons suc¬ 
ceed to the estate of their father-in-law, and the 
unchastity of the widows does not entail for¬ 
feiture. But if the widows remarry their de-* 
ceased husband’s brothers, they would not be 
entitled to succeed. (Addison and Din Mahomed, 
JJ.) Mt, Chand Kaur v. Bhagwan Singh. 168 
I.C. 371=9 R.L. 623= A .I.R. 1937 Lah. 612. 

-- ( Pun j ab ) —S accession — Widow succeeding 

collaterally—Her heirs after death. 

In a case where a widow has succeeded collater¬ 
ally, after her death it is the heirs of her husband 
who have to be sought for and not the heirs of 
the last male holder of the property. (Dalip Singh 
and Skemp, JJ.) Mst. Gango v. Mt, Hukam 
Kaur. 177 I.C. 420=11 R.L. 320=A.LR, 1938 
Lah. 111. 
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- (Punjab)— Succession — Widow—Widow 

succeeding to husband's collaterals—Estate, if be¬ 
comes an accretion to husband's estate. 

Where a widow succeeds to her husband’s 
brother’s estate she does so as a representative 
of her husband; on her death the estate becomes 
an accretion to her husband’s estate and will be 
treated as his property. (Coldstream and Bhide, 

JJ.) Diwan Singh v. Nath a Singh. 173 I.C. 

993=10 R.L. 513=A. I.R. 1937 Lah. 468. 

Miscellaneous. 

— - (Punjab)— Succession—Nekokara Qure- 

shis of Jhang District—Sister succeeding brother 
—Her husband's right of succession. 

Amongst Nekokara Qureshis of Jhang District, 
where a sister succeeds her brother she is suc¬ 
ceeded by her sons, but if there are no sons her 

husband does not succeed. If, however, the land ' ,r — ,^yms uj—i^ana 

in question is the self-acquired property of the d !° [ cr } a j lt on abadkan terms— Widow ac- 

sister her husband would succeed in the absence ^ l .J n ^ J ro P rietar y ri 9hts on succeeding to tenancy 
of sons. (Addison and Abdul Rashid. JJ.) Umar ~~{{ru° Ute ?J vner ?f st f ch rt 9 hts - 
Hayat z/. Nazar Muhammad. 162 I.C. 339 (1) WherP * w,rW 
=8 R.L. 884=38 P.L.R. 1077=A.I.R. 1936 
Lah. 373. 


I ' MOT2UO 

Awans of Pura Neka are governed by custom. 
According to custom when a widow of. a Collateral 

nnW r o r? e er ! t V re cst . at « of her husband, she takes 
only a life-estate and hence an alienation by her 

ot the ancestral property can be challenged by 
other collaterals. (Bhide, J.) Fazal Karim v. 
Allah Rakha. 182 I.C. 625=12 R.L. 62=41 
p l R ; ^ 30 0=A.I.R : 1939 Lah. 61. 

~7~. ' (Punjab )—Widow — Decree against —// 

binds reversioners. 

. A decree obtained by an alienee against a \iiidow 
m respect of an alienation made by her husband 
during his lifetime is binding on the reversioners, 
as it is a well-recognised rule that a widow repre¬ 
sents the estate in such circumstances. ( Beckett, 
J.) Khan v. Mahomed Saeed. 40 P.L.R. 804. 

■(Punjab)— Widow — Rights of—Land 


\\ here a widow of a deceased tenant to whom 
land was granted as a tenant on abadkari or 
peasant terms, purchases the proprietary rights 

Sv * « Dm •&•st&sa 

>. o, J. Dera Gtai Kh,„ SW 
District Sayeds are described as following Maho- Devi. I.L.R. (1938) Lah 271-40 P T P 

mprlon low in mofforc /T-L /^ /_ J /a\ « ^ ' . •,£/x .l/.A, 153 


(2) ==178 I.C. 331=11 R.L. 446=A.I.R. 'l 9 38 
Lah. 554. 


medan law in matters of succession. (Tek Chand, 

J.) Notan Das v. Karam Hussain Shah. 40 
P.L.R. 690=177 I.C. 513=11 R.L. 333 (2)= 

A.I.R. 1938 Lah. 447. 

-(Punjab)— Succession—Sayads of kotla 

Sayyadan near Shahpur— Pagwand v. Chunda- 
wand. 

The rule of succession prevailing among Sayads 
of village kotla Sayyadan near Shahpur is pag¬ 
wand and not chundawand. (Addison and Din 
Mahomed, JJ.) Bahadur Shah v. Zulfiqar 
Shah. 17 Lah. 90=162 I.C. 131=8 R.L. 854= 

38 P.L.R. 480 (2)=A.I.R. 1936 Lah. 767. 

Town or village. 

-(Punjab)— Test. 

A place which has got public buildings like a 

school, dispensary, police station, post-office, which ., . 

has had a population for 70 years or more of over Customary Law of Lahore District by Mr. 
five thousand, which has got two or three bazars Bolster, question 106, states that a sonless pro- 
and 300 or 400 pucca shops and paved streets and P r ietor can make a will of self-acquired property. 

...L:«L 11 ^-A ~ J a • J _ r*r\ / T T 7 \ XT — XT * r* T /, 


(Punjab)— Widozv—Rights of—Property 
acquired by widow out of income—If separate 
property. 

Under Customary law a widow has full power 
over the income of the estate which she holds as 
a widow and can do with it as she likes, and if 
she acquires property out of that income it is not 
an accretion to her husband’s estate but her own 
separate property. (Addison and Din Moham¬ 
mad, JJ.) Jagat Stngh v. Rat Devi. I.L.R. 
(1938) Lah. 271=40 P.L.R. 153 (2)=11 R.L. 
446=178 I.C. 331=A.I.R. 1938 Lah. 554. 

Wills. 

(Punjab)— Will. 


which collected octroi dues over 50 years ago must 
be regarded as a town and not a village. The 
mere fact that the tenure in the place is bhaia- 
dhara does not in any way conflict with its being 

— A. _ —_1 — — _!11_ ✓ A IT* m - 


(Jai Lai, J.) Mt. Natho v. Ghulam Moham¬ 
mad. 166 I.C. 386=9 R.L. 368=38 P.L.R. 901 
=A.I.R. 1936 Lah. 687. 

(Punjab )—Will — Ancestral i property — 


'ill c* vivy **v/v III 1*1 hj 111L VV 1111 115 UCing -j**iy / r w -4 a rrv v 

a town and not a village. (Addison and Ram Mughals of Gujar Khan Tahsil: 

r ri r r \ _ r* __ _ nni • . _ _*__i_• •_ 


Lall, JJ.) Ranjit Singh v. Nawab Khan. 185 
I.C. 395=12 R.L. 284=41 P.L.R. 826= A.I.R. 
1939 Lah. 548. 

-(Punjab)—Town or village—Test. 

Where a certain place is occupied by a hetero¬ 
geneous population with a preponderance of non- 
agriculturists and the culturable area is very small 
and there are two regular bazars with many shops 
and there is a hospital, schools for boys and girls, 
a Post office, such place is a town and not a village. 
(Bhide and Currie, JJ.) Bahadur Khan v. 
Kundan Lal. 165 I.C. 823=9 R.L. 307=A.I. 
R. 1936 Lah. 267. 

Widow. . 1 ‘ • 

-(Punjab)— Widow—Alienation — Powers 

of—Awans of Pura Neka. 


W W w w w j w y w ~ ^ r w wr r • w# * w 

There is no custom restraining the Mughals of 
the Gujar Khan Tahsil from alienating their an¬ 
cestral property within the tribe by means of a 
will. (Abdul Rashid, J.) Abdul Majid v. Suba 
Khan. 189 I.C. 636=13 R.L. 90=42 P.L.R. 
70= A .I.R. 1940 Lah. 109. , 

(Punjab)— Will—Awans of Rawalpindi 
district—Powers of bequest. 

Among the Awans of the Rawalpindi district, 
there is an unrestricted power to make a will, 
even in respect of ancestral property, in favour of 
the persons of the same tribe and a will of ances¬ 
tral property made by an Awan in favour of his 
daughters is valid. (Jai Lal, J.) Sajawal Khan 
v. Mt. Bano. 172 I.C. 1002=10 R.L. 387==39 
P.L.R. 780=A .I.R. 1937 Lah. 525. , ' '• 
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CUSTOM (Punjab). 20UHCI RMOH i 

———(Punjab)— Will—Mair Min ha of Tahsil 
Chakival—Powers of bequest. 

A Mair Minhas of Tahsil Chakwal in the 
Jhelum District has power, in the absence of sons, 
to dispose of by will both his ancestral and self- 
acquired property. ( Addison and Din Moham¬ 
mad, JJ.) Wali Dad v. Mt. Imam Khatun. 
I.L.R. (1938) Lah. 485=40 P.L.R. 267=177 
I.C. 424=11 R.L. 323=A.I.R. 1938 Lah. 
527. 

- -(Punjab )—Will — Mussalman proprietor 

in Jhelum District—Power of bequest. 

A sonless Mussalman proprietor in the Jhelum 
District has the right to make a will of his ances¬ 
tral property in favour of his daughters. The 
initial onus of proving that the will made by their 
father is valid under the customary law is on the 
daughters claiming under the will. {Abdul Rashid, 


CUSTOM (Punjab). 

L.W. 719=1938 M.W.N. 699=A.I.R. 1938 
Mad. 616=(1938) 1 M.L.J. 444. 

CYPRES. 

See also (1) C.P. Code, S. 92. 

(2) Hindu Law—Religious Endow¬ 
ment. 

(3) Mohammadan Law—Waqf. 
DAMAGES. See also (1) Contract Act, Ss. 

73, 75. 

(2) Interest. 

(3) Tort—Damages. 

(4) Vendor and Pur¬ 
chaser. 

(5) Sale of goods. 

(6) Master and servant 

— Wrongful Dis¬ 
missal. 

■Claim for — Obstruction to plaintiff’s cn- 


r N w T A ^ ~ . .. > ~ ~ ^ J ^ tuirn j ur—^/V3iruciiun iu piauillu S Cn- 

T ■ 1 V ' Sughran Beg AM. A.I.R. 1939 joyment of rights by decision of Court in favour 


Lah. 382. 

(Punjab)—MT//—Sials of Jhaug—Powers 


of bequest. 

.1 « l an y uuc 1UI uamaecs resulting irom an 

anS a d nrnnrt trl vE*?"* * Sta *f v «"<>neous decision of the Court, merely because 


of defendant—Defendant if liable. 

It is well established that no action will lie 
against any one for damages resulting from an 


Jhang, a proprietor can by will favour one of his 
sons as against the others, although the property 
is ancestral. (Dalip Singh and Bhide, JJ.) Shf.r 
Mohammad v. Zul Faqar. I.L.R. (1938) Lah. 
345=40 P.L.R. 145=176 I C. 846=11 R.L. 
245=A . I.R. 1938 Lah. 312. 

—-——(Punjab)— Will — Sayyeds of Shahpur 
District—Powers of bequest. 

Among the miscellaneous Mussalman tribes in¬ 
cluding Sayyeds of the Shahpur district, there is 
no general power of devising property by will in 
favour of daughter’s sons. (Bhide and Currie, 
JJ.) Amir Husain Shah v. Ghulam Baqir 
Shah. 163 I.C. 113=8 R.L. 1019=38 P.L.R. 
731=A.I.R. 1936 Lah. 210. 

- (U.P.) — Proof—Custom of zari-i-chara- 

rum —Entry in wajib-ul-arz as to—Jf prima facie 
evidence—Absence of entry in prior wajib-ul-arz 
— Effect. 

An entry in a wajib-ul-arz to the effect that that 
a landlord is entitled to certain amount as zari-i- 
chaharum from the tenants on sale of groves, 
trees, etc., is prima facie evidence of such a cus¬ 
tom. The fact that the custom is not recorded in 
the prior wajib-ul-arz is not evidence that the 
custom did not exist then, and does not preclude 
the Court from taking judicial notice of it and 
enforcing it. (Harries , /.) Kalicharan Chow- 
dhari v. Beni Madho Prasad Singh. 1937 A. 
L.J. 168=1937 R.D. 110=168 I.C. 187=9 R.A. 
629=1937 A.L.R. 322=1937 A.W.R. 124= 
A.I.R, 1937 All. 257. > :t : 

CUSTOMARY EASEMENT. See' Ease¬ 
ments Act, S. 18. ' - 

CUSTOMARY RIGHTS. See Easement. 

CUTCHA ADATIC AGENCY. See Contract 
Act, S. 30. 

CUTCHI MEMONS. See Hindu Law—Ap¬ 
plicability. 

T. - Will executed by codicil—Lazu applicabi- 

lity. . ■ ' . ' 

A Cutchi Memon is governed by the Mahome- 
dan Law so iar- as' the e&ecutidii of. his will andi 
a codicil r is ■ concerned. 43 Bom. 641, Rel. on. 1 
( Wadsworth, /.) Mahomed Yoonus v. Abdur 


that person has set the Court in motion, provid¬ 
ed that malice is not established. 14 C.W.N. 96, 
Rel. on. It is also well established that the de¬ 
fendant is only liable for the direct consequences 
of his wrongful act and that the intervening act 
of an independent third person hound by law to 
make a judicial decision breaks the chain of cau¬ 
sation. ( Wadsworth . J.) Chakrapani Naidu v. 
Venkataraju. 181 I.C. 807=11 R.M. 848=48 
L.W. 436=1938 M.W.N. 982=A.I.R. 1938 
Mad. 958=(1938) 2 M.L.J. 769. 

Interest—Party suffering loss by misrep- 


# -- —-- &J - ZW --— “ J ~ f 

resentation of opposite party—Discretion of Court 
in awarding interest. 

Where a party claims damages for the loss he 
has sustained by the opposite party’s misrepresen¬ 
tation, the damages which are to be awarded, 
should include interest. This may be given spe¬ 
cifically or taken into account and included in the 
general sum awarded for damages. This is how¬ 
ever in the discretion of the Court. ( Lord 
Roche.) William I. Bishop, Ltd. v. James 
Maclaren Co., Ltd. 169 I.C. 137=9 RPC. 
321=A.I.R. 1937 P C. 193 (P.C.) 

Measure of—Lessee of mines—Suit for 


- — — - — Wi L XU1 

damages against sub-lessee for wrongful remov- 
al of minerals—Measure of damages. See C.P. 
Land Revenue Act, S. 218 (4) and (5). I.L.R. 
1936 Nag. 115. /a/ 

Measure of—Master and servant—Wrong- 


. --- -- 

iul dismissal of servant—Damages—Assessment 
—Principles. See Master and Servant—Wrong¬ 
ful Dismissal. 42 Bom.L.R. 886. 

-Measure of—Wrongful sale of pledged 

goods by pawnee without notice—Damages reco¬ 
verable by pawnor—Calculation of—Sale" in fore¬ 
ign markets—Evidence as to price realis¬ 
ed by— Account sales. See Contract Act. S. 176. 
38 Bom.L.R. 982. 

--Punitive damages—Claim tc as special 

head apart from general damages—Awardability 
—Claim in second appeal. See Practice — Appeal. 
A.I.R. 1936 Nag. 70. 

Right to—Connection betweeai act com- 


Sattar Ismail. ’ 182 I.C. i 



3120 


3^9 QUINQUENNIAL 

DAMAGES. 

Both as regards actions in contract and actions 
in tort, the damage which can be recovered by a 
plaintiff complaining of a breach of contract or a 
tort is the damage which necessarily flows from 
breach of the contract or from the action of the 
defendant in the case of a tort. To entitle the 
plaintiff to recover damages, there must be some¬ 
thing immediately flowing out of the breach of 
contract or tort complained of, something imme¬ 
diately connected with it, and not merely con¬ 
nected with it through a series of causes inter¬ 
vening between the immediate consequence of the 
breach of contract or tort and the damage or in¬ 
jury complained of. Plaintiffs commenced to 
manufacture brick on a plot of land which they 
took on lease from certain Mahomedans. The 
defendants alleging that the plaintiff were dese¬ 
crating a grave-yard approached the police and 
informed the police that the action of the plain¬ 
tiffs would lead to a breach of the peace. The 
police stepped in and took proceedings under 
S. 144. Cr.P. Code, thus stopping the work of 
the plaintiffs. The proceedings eventually termi¬ 
nated in the plaintiff’s favour, but in the mean¬ 
while, a heavy fall of rain destroyed a large 
quantity of the bricks of the plaintiffs which were 
being manufactured and also damaged the fuel 
used in burning the bricks. Plaintiff claimed 
damages from the defendants. 

Held, that neither could the defendants have 
contemplated damages by rain as the result of 
their action, nor could the damage by rain be 
said to have flowed necessarily from the action of 
the defendants, that the damage was too remote 
and therefore the action for damages could not 
be sustained. (Wort, A.C.J. and Manohar Lall, 
J.) Maksood Alam v. Bandhu Sahu. 1938 P. 
W.N. 621 = 19 Pat.L.T. 670=4 B.R. 800= 
177 I.C. 263=11 R.P. 139=A.I.R. 1938 Pat, 
561. 

- Right to — Principle underlying—Worry 

caused by the opposition of. another—If an injury 
in the legal sense of the term. 

Damages are pecuniary compensation which the 
law awards to a person for actual injury which 
he has sustained by reason of the act or default 
of another, when such act or default is a breach 
of contract or tort. Where a plaintiff alleges that 
the defendant’s actions in trying to prevent the 
performance of a certain ceremony which the 
plaintiff proposed to perform, caused him much 
worry, that so-called worry is nothing but a men¬ 
tal perturbation or emotional excitement caused 
by the opposition set up by the defendants. It 
is of too trivial a nature to be regarded as injury 
in the legal sense of the term. That “worry” 
cannot supply the plaintiff with any cause of ac¬ 
tion for damages. ( Niyogi, J.) Dipchand Kun- 

DANMAL V. MANAKCHAND MuLTANMAL. I.L.R. 

(1939) Nag. 429=182 I.C. 18=11 R.N. 504 
= 1939 N.L.J. 184=A.I.R. 1939 Nag. 154. 

———Tenant holding over—Measure of damag¬ 
es. See Landlord and tenant — Holding over. 

1939 M.L.R. 219 (Civ.). 

-Wrongful attachment — Application for 

compensation under C.P. Code,—Proof of spe¬ 
cial damage—If essential. See C.P. Code, S. 95. 
50 L.W.-640. ’ ' 


DIGEST, 1936—1940 

DANGEROUS DRUGS ACT (1930); S. 14".' 4 

—--Wrongful dismissal of servant of Crown 

—Assessment of damages. See (1) * Gov¬ 
ernment of India Act (1915), S. 96-B; (2) Mas¬ 
ter and Servant. ' '< 

DANCING GIRLS — See Hindu Law—Adop*- 

TION. .i' ' ■, 

DAMDUPAT. See Hindu Law—Damdupat. 

DANGEROUS DRUGS ACT (II OF 1930)— 

Procedure—Trial of offence under—Duty to avoid 
delay . 

In a case under the Dangerous Drugs Act, it is 
essential in the interests of justice that there 
should be as little delay as possible in the trial. 

( Harries, C.J. and Varma, J.) Nisar Ahmad 
v. Emperor. 5 B.R. 499=180 I.C. 839=11 R. 
P. 541=40 Cr.L.J. 419=1938 P.W.N. 832= 
19 Pat.L.T. 845=A.I.R. 1939 Pat. 172. 

-Ss. 2 and 13 (b )— u Dangerous drug”— 

Exporter’s preparation containing less than Per 
cent, of ganja—Liability to conviction. 

The Dangerous Drugs Act does not say what 
percentage of ganja will make a mixture or pre¬ 
paration a dangerous drug within .the meaning of 
S. 2. Since the Act does not prescribe any 
particular percentage, whatever percentage of 
ganja there may be in a mixture, that mixture 
must be deemed to be a dangerous drug, unless 
the case can be brought within the general maxim 
that the law takes no notice of trifles. But in 
the case of a drug like ganja, a percentage, even 
less than J /2 per cent, cannot be said to be so tri¬ 
fling that its presence in a preparation may be 
ignored. A mixture containing even such a per¬ 
centage is a dangerous drug as defined by the 
Act, and an exporter of such a preparation is lia¬ 
ble to conviction under S. 13 (b) . (Pandrang 
Rove, J.) Dandapani Pillai v. Emperor. 1937 
M. W.N. 174. 

S. 10 (b) —Registered opium consumer 
in possession of pyaungchi or opium refuse — 
When liable to conviction. 

A registered opium consumer may in fact pos¬ 
sess pyaungchi or opium refuse, or any other 
form of prepared opium, in any quantity, provid¬ 
ed that the preparation of opium, has been made 
from the opium which he has purchased under 
his ticket. A registered opium consumer who is 
found in possession of pyaungchi and opium refuse 
therefore cannot be convicted under S. 10 ( b ), 
Dangerous Drugs Act, if there is no evidence to 
show that they were not prepared from the opium 
which such person lawfully possessed. (Mackney, 

J .) Emperor v. Maung Tha Tun. 171 I.C. 
619=10 R.R. 168=38 Cr.L.J. 1092=A.I.R. 
1937 Rang. 346. 

-S. 14— “Sells” — Meaning of—Object of 

buyer—If material. , . •. 

The word “sells” occurring in S. 14, Dange¬ 
rous Drugs Act, is not used in any but the popu¬ 
lar sense. It merely implies transfer of a com¬ 
modity for a price paid or promised to be paid. 
The object of the buyer will mot affect the real 
nature of the transaction and the fact that it is 
brought about to entrap the seller will not make it 
any the less sale. ( Niamatullah, J.) Munni Lal 
Emperor. 162 I.C. 792=8 R.A. 895=37 
Cr.L.J. 700=1936 A.W.R. 276=1936 A.L. 

J. 275=1936 A. Cr.C. 72=1936 All.L.R* 467 
=1936 Cr.C. 425=A.I.R;*i936 AIL 361. 


DEBTOR AND CREDITOR'. n ^ err..-. 

-S. 14 (a)— Punishment—Deterrent sen¬ 
tence. 

An offence under the Dangerous Drugs Act is 
a most serious crime and a deterrent sentence 
must be imposed to stamp out such crimes. (Har¬ 
ries, C.J. and Parma, J .) Nisar Ahmad v. Em- 
pkror. 5 B.R. 499=180 I.C. 839=11 R.P. 541 
—40 Cr.L.J 419=1938 PW.N. 832=19 Pat. 
L.T. 845=A.I.R. 1939 Pat. 172. 

DEBTOR AND CREDITOR —Action on debt 
—Contemporaneous khata — Suit, if should be bas¬ 
ed upon — C.P. Code, O. 7, R. 14. 

Where though there is a contemporaneous khata 
relating to a loan, there is nothing in law which 
prevents a plaintiff from suing on the loan. The 
khata may be evidence of loan, but it does not 
constitute the contract. In such a case it is not 
necessary either to produce the khata along with 
the plaint or to refer to it. ( E . Weston.) Misri 
Lal v. Patasi. 1937 A.M.L.J. 75. 

-Adjustment of account—Debtor unable to 

pay cash—Agreement to pay debts in specified 
manner by sale of specified properties to creditor 
and undertaking to pay balance with interest— 
Failure to carry out in entirety—Remedy of cre¬ 
ditor—Old obligation — If revived. Sec Con¬ 
tract Act, S. 62. 63 Cal. 194. 

-- Appropriation of payments—Compound 

interest—Deduction of payments—Mode of. 

In the case of simple interest, the interest re¬ 
mains always separate and apart from the princi¬ 
pal. But in the case of compound interest, as 
soon as the interest falls due, it becomes part of 
the principal and does not remain separate from 
the principal. So the payment made should be 
deducted from the total principal so formed and 
not from the initial principal. Again money paid 
should be applied in payment of interest first and 
then, when that is satisfied, in payment of the 
capital. (Harries and Ganga Nath, JJ .) Banarsi 
Das v. Collector of Saharanpur. 165 I.C. 
498=9 R.A. 287=1936 A.L.J. 1262=1936 A. 
W.R. 887=1936 All.L.R. 923=A.I.R. 1936 
All. 712. 

--Appropriation of payments—Decree debt— 

Sums received by way of rateable distribution— 
Mode of appropriation—Costs awarded under de¬ 
cree—If to be excluded. See C.P. Code, S. 73. 
1938 M.W.N. 1210. 

- Appropriation of payments—Method deter¬ 
mined by express contract—Specific appropriation 
on each payment—If necessary. 

Where the method of appropriation was deter¬ 
mined at the outset by express contract between 
the parties, the law does not require a specific 
appropriation to be made on the occasion of each 
payment. 19 I.C. 849, Foil. (Smith and Nana- 
rutty, JJ.) Raja Mohan Manvcha v. Nisar Ah¬ 
mad Kha*. 12 Luck. 435=164 I.C. 945=9 R. 
O. 108=1936 O.W.N. 1033=1936 O.L.R. 
526= A,I.R. 1937 Oudh 87. 

- Assignment of part of debt—Consent of 

debtor not obtained—Suit by assignee—If compe¬ 
tent. 

There can be no out and out assignment of 
part of debt without the consent or acknowledg¬ 
ment of the debtor, except in the sense that the 
assignee may in equity be looked upon as a joint 
creditor with the assignor. Just as a suit by one 

Q,. D.—196 
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joint creditor for his part of the debt is not 
competent, a suit by an assignee of part of debt 
is not competent when the assignment is made 
without the consent or acknowledgment of the 
debtor. (Addison, J.) Mohan Lal Om Par- 
kash v. Bala Bux Bajrang Lal. 189 I.C. 153 
=13 R.L. 68=42 P.L.R. 208=A.I.R. 1940 
Lah. 279. 

—-- Assignment of part of debt—Suit by as¬ 

signee for the part assigned t'* him — Maintaina¬ 
bility. 

A suit for a portion of a debt jointly owned by 
various persons is not maintainable. It makes 
no difference that the plaintiff became a joint 
owner of the debt by assignment, and was not 
originally a joint owner. Such a distinction is 
obviously superficial. (Addison, J.) Tulsi Ram 
Narula v. Gian Chand Amar Nath. 187 I.C. 
507=12 R.L. 461=41 P.L.R. 888=A.I.R. 
1940 Lah. 96. 

- Charge—Right of creditor—Promise by 

debtor to pay out of particular fund. 

The principle is well established that when a 
debtor promises to the creditor to pay out of a 
particular fund, the creditor has a charge on the 
same. If. therefore, by a consent decree the 
judgment-debtor gives to the decree-holder the 
right to satisfy the decree from a oertain fund, 
the decree-holder acquires a charge on the said 
fund although there is a further provision in the 
consent decree that the decree-holder would be 
entitled at any rate to rateable distribution with 
two other persons who had already attached the 
fund. (Mittcr and Khundkar. JJ.) Ata Ul- 
Huq v. Sk. Md. Ramjan. 43 C.W.N. 410. 

-Composition scheme—Deed by debtor in 

favour of one creditor as trustee for creditors— 
Payment of amounts by debtor to the creditor— 
Latter if becomes trustee or merely agent of 
debtor—Rights of other creditors as against cre¬ 
ditor trustee—Creditors not signifying willing¬ 
ness to arrangement—Right to benefit of arrange¬ 
ment. See Trust—Trustee. 1937 M.W.N. 
1081. 

- Composition—Nature of—Assignment of 

debtor's property to trustee—Rights and liabilities 
of creditors. 

A composition is an agreement between the 
compounding debtor and all or some of his cre¬ 
ditors, by which the compounding creditors agree 
with the debtor, and (expressly or impliedly) with 
each other, to accept from the debtor payment of 
less than the amounts due to them in full satis¬ 
faction of the whole of their claims. The con¬ 
sideration which in such a case enables the ac¬ 
ceptance of part of a debt to operate as a dis¬ 
charge of the whole debt is the mutual agreement 
of the creditors to forego parts of their claims. 
One method of arrangement of an insolvent debt¬ 
or’s affairs which the law recognizes is an assign¬ 
ment of the debtor’s property to a trustee for 
realization and distribution of the proceeds rate- 
ably amongst all the debtor’s creditors, or amongst 
those who assent to and take the benefit of the 
assignment. Such an assignment operates in 
effect to place the administration of the debtor’s 
estate in the hands of a trustee for the benefit of 
the creditors. The assignment is the voluntary 

act' of the. arranging debtor, and the trusts to 
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which the assignment is subject are those which 
the debtor himself creates. The deed becomes 
operative to .release or suspend the operation of 
creditors’ claims by virtue of the assent of the 
creditors thereto; and it only binds those credi¬ 
tors who in writing or otherwise expressly or im¬ 
pliedly assent to it. Until the deed of assign¬ 
ment to a trustee has been executed by or come 
to the knowledge of the creditors, the trustee is 
an agrent only for the debtor under a revocable 
authority to deal with the estate. When the in¬ 
strument expresses the arrangement to be with 
the creditors generally, or all creditors who as¬ 
sent to it, any creditor who actually or bv his con¬ 
duct assents to and elects to take the benefit of 
the arrangement within the proper time is en¬ 
titled to share in the benefits of the arrangement, 
although he has not signed the deed; and in some 
cases the Courts Will allow a creditor to come in 
under the arrangement and share in. its benefits 
notwithstanding that the proper time for acces¬ 
sion has elapsed. On the other hand, a creditor 
entitled to the benefit of an arrangement must per¬ 
form fairly all the conditions of the arrangement 
which apply to the creditors. If he takes any 
step which is inconsistent with or opposed to those 
conditions, as, for instance, by bringing an action 
against the debtor to recover his debt, he will be 
liable to be excluded from the benefit of the 
arrangement. This obligation is binding not only 
on creditors who execute a deed of arrangement 
or expressly assent to it, but also on those who 
bv their conduct put themselves in the same situ¬ 
ation as if they had executed it. The principle 
is that if a creditor puts himself in the situation 
of having the benefit of the deed, he must bear 
its obligations although he has not literally exe¬ 
cuted the deed. There is however one benefit to- 
which a secured creditor is entitled. If the 
composition deed reserves to creditors their 
rights over securities held by them on the proper¬ 
ty of the debtor, as by' a mortgage charge 1 , the 
terms / 6f ii general release contained in the deed 
of agreement will not prevent those creditors 
from realizing or dealing with/and obtaining the 
benefit of their securities in reduction of the debts 
due to them. But this provision is limited to the 
extent of their securities, which must be clearly 
reserved by the deed. ( Bhide and Beckett, JJ.) 
Nathu v. Gokal Chand. 179 I.C. 570=11 R. 
L. 587=A.I.R. 1938 Lah. 769. 

-Creditor holding security for debt—Suit for 

debt—Set-off of debt against security—Right of 
debtor—Security furnished by persons other than 
debtor—Right of debtor to claim set-off. See 
Com pa ny—Liquidation. (1939) 2 M.L.J. 325. 

- Discharge of debt—Debt due to deceased 

ancestor—Payment to one of co-heirs—Effect of 
One co-heir cannot give a valid discharge, in 
respect of a debt due to the deceased ancestor, 
without the concurrence of the other co-heirs. 
Payment to one of two co-heirs is valid to the 
extent of his own share of the debt only and it 
could not operate as a discharge of the share of 
the other. ( Tek Chand, J .) Sumer Singh v. Het 
Lal. 169 I.C. 531=10 R.L. 19. 

- Gift by debtor to creditor—Gift of amount 

greater > than" amount of debt—Presumption of 
discharge of debt—If arises—Gift by Mahomedan 
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husband to wife of properties and mobey—Dower 
debt of smaller amount due to wife—If discharg¬ 
ed — Presumption. ,.i . . 

Under the English Law, if a debtor makes to 
his creditor a gift or gives a legacy of an amount 
either equal to or greater than the amount of 
debt, the presumption- must be that the gift or 
legacy was by way of' satisfaction of the ’d£bt. 
But this rule of English Law 7 is nbt applicable 
to India. A Mahomedan husband agreed to pay 
his wife a sum of Rs. 700 as and by way of dower. 
The wife stated in some proceedings after her 
husband’s death that the latter, shortly before his 
death, while he was very ill, had given her cer¬ 
tain immovable properties and also made a gift 
of Rs. 3,000. In a suit by the wife against the 
heirs of the husband for recovery of the dower 
debt, the defendants pleaded that the dower debt 
must be deemed to have been discharged by this 
gift* The wife (stated that .the gift was a pro¬ 
vision for her and not in satisfaction of the dower 
debt. 

Held , that the amount of the gift being consi¬ 
derably larger than and quite disproportionate to 
the amount of the debt, and there being no evi¬ 
dence to contradict the statement of the plain¬ 
tiff that the gift was not hin satisfaction of the 
dower debt, the dower debt could not be deem¬ 
ed to have been discharged by the gift. (Ven- 
katramatia Rao, J .) Sultan Nachi v. Sulama 
Bibi. 176 I.C. 747=11 R.M. 160=1937 M.W. 

N. 1166=46 L.W. 617=A.I.R. 1938 Mad. 25. 

— — . Interest—Deduction before hand from 
amount advanced in anticipation—Propriety of. 1 
The practice of deducting interest beforehand 
from the money lent by the creditor to the debtor 
cannot be approved of. The effect of such reduc¬ 
tion is that the rate of interest is indirectly en¬ 
hanced. Such a practice is highly objectionable. 
(Reilly, C.J. and Sreenivasa Rao, J.) Urugejje- 
gowda v: The Central Co-operative Bank, 
Ltd. 15 Mys.L.J. £30. 

- Joint creditors—Separate suits — Cotypeten- 

CV. •• ...... 

"Where the right of a person to recover certain 
debt has devolved upon his sons jointly, they can 
only file one suit against their debtors for reco¬ 
very of the whole amount. $ome of them can¬ 
not split the cause of action and sue for their 
share only on the ground that others did not join 
with thenrf as co-plaintiffs. In that case it would 
be incumbent upon suth of them as are filing the 
suit to claim the whole amount on behalf of them¬ 
selves and their brothers on payment of the full 
Court-fees and making their brothers, who had 
refused to join, as CQrdefendants. (Davis, J.C. 
and.Loba, /. ) Gopaldas MKtharam v. Loramal 
Cheularam. J.L.R. (1939) Kar..602=182 I. 

C. 718=12 R.S. 25=A. I. R. 1939 Sind 173. 

-Joint debtors-rrDecree^ against one—If bar 

to suit against other—Principles. See Lease — 
Assignment by lessee. 40 Bom.L.R. 497. 

-Loan—Advances from time to time—Ab¬ 
sence of stipulation as to, re-payment—If payable 
on demand—Right to interest— See I^tterestj 
Right to. A.I.R. 1936 Nag* 285. , 

—• - Mode of payment—Agreement to pay in 

New Zealand or in■ England—Creditor exercising 
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option to be paid in England—Payment to be in 
English currency. ’ f v>V. in 

The mode of performance of a contract is to 
be governed by the law of the place of perform¬ 
ance. This has the effect of introducing into the 
contract the law’ of the currency or the legal 
tender governing in the place of payment as a 
mode or method incidental to performance. 
Thus where there is a common unit of account 
to which ’the same denomination applies, as is 
the case with the word pound”, the debt ex¬ 
pressed in the common unit of account must, in 
the absence of contrary evidence of actual inten¬ 
tion, be discharged by payment in the currency of 
the place of payment. Debenture bonds and cou¬ 
pons, issued in New Zealand under the Local Bo¬ 
dies Loans Act, 1913, of that place, contained the 
following provisions. “On presentation of this de¬ 
benture or coupon, at the Bank of New Zealand. 
London, England, or Auckland, New Zealand, at 
the option of the holder for the time being on or 
after 1st January, 1936, the bearer will be en¬ 
titled to receive £100 or £212s.6d. the deben¬ 
ture-holders exercised their option to be paid in 
London. 

Held, that the debenture-holders were entitled 
to be paid in the currency of England, on their 
availing themselves of the option to be paid in 
London and not in the currency of New Zealand, 
which was considerably depreciated. ( Lord 
Wright.) The Mayor, Councillors and Citizens 
of the City of Auckland v. Alliance Assu¬ 
rance Co., Ltd. 167 I.C. 337=9 R.P.C. 192= 
45 L.W. 543=A.I.R. 1937 P.C. 54 (P C ). 

- Payment of debt—Debtor sending hawala 

( hundi ) to creditor asking him to present it to 
his own debtor—Laches of creditors—Effect of. 

Where a debtor in order to pay his creditor,sends 
to him a hawala (a form of hundi) asking him 
to present it to his debtor and take payment of 
the amount mentioned in it, at the same time 
calling upon the debtor to duly meet the hawala 
on presentation, but the creditor by his laches or 
for reasons of his own, doc-s not present it for 
payment until the debtor to whom the hawala is 
to be presented becomes insolvent, the hawala 
operates as satisfaction of the debt. The cre¬ 
ditor must be treated as having accepted the ha¬ 
wala in satisfaction of the amount due from the 
debtor and cannot be ..allowed to recover the 
amount by a suit. ( Page, C.J . and Mya Bu, J.) 
Hassanally Esmailjee v. Abdul Rahman. 161 
I.C. 791=8 R.R. 507 (2)=A.I.R. 1936 

Rang. 164. 1 , 1 , . 

•Payment of debt to creditor by third per- 
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ed upon it. Where therefore C is paid his dues 
on handnote by B on behalf of A, the executant 
of the handnote, but in spite of the payment, C 
brings a suit against A for recovery of the same 
money and obtains a decree against A, whose de¬ 
fence fails, and A is compelled by legal process 
to pay that decree 1 amount. A cannot subsequent¬ 
ly bring a suit against C for recovery of the 
money paid by him. (Harries, C.J. and Fazl 
Ali, J.) Bikhart Mahto v. Bansropan Ram. 
189 I.C. 754=13 R.P. 126=6 B.R. 858=A.I. 
R. 1940 Pat. 1. 

Place of repayment—Negotiable instru¬ 


ment. 

The ordinary rule under which the debtor must 
seek his creditor does not apply in the case of a 
negotiable instrument. (Vivian Bose J.) Dai.- 
sukh Nathmal v. Motilal. 182 I.C. 842=12 
R.N. 29=A.I.R. 1938 Nag. 262. 

-Relationship—Delivery of money—If cre¬ 
ates—Person receiving money—Liability to re-pay 
—Absence of promise to re-pay—If bar to suit 
for recovery of money given—Burden of proof 
of non-liability. See Contract Act, S. 70. 1936 
A.M.L. J. 37. • 

Remedy—Suit on original consideration — 


Maintainability—Document embodying only some 
terms. 

The fact that a document does not contain all 
the terms of a contract is not of itself sufficient 
to enable a party to sue on the original consider¬ 
ation without producing the document. (Spargo, 
J.) Maung Ko v. Maung Lu Doke.:167 I.C. 
479 (2)=9 R.R. 321=A.I.R. 1937 Rang. 61. 
-Security furnished by third party for debt¬ 
or—Right of creditor to proceed against debtor 
in case of inability to return security—Rule as 
to— See Company—Winding up. 1939 M.W. 
N. 1193. 

Settlement of accounts—Error in calcula- 


son on behalf of debtor-Suit by creditor against 
debtor for same debt—Decree against debtor— 
Debtor compelled to pay amount by legal process 
—Suit by debtor to recover amount—Main taitui- 
bility. ., ,, 

If money has been obtained as the result of a 
decree between the parties, if such be not a com¬ 
promise decree, then a subsequent suit to recover 
back that money cannot succeed. Different con¬ 
siderations would arise if the parties had compro¬ 
mised and the compromise had been induced by 
the fraud of the person, who obtained the benefit 
under the compromise. In such a case the com- . 
promise could be set aside a$ also the decree bas- | 
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lion and over-payment by debtor—Right to re¬ 
open accounts and for refund of excess payment. 

Parties having accounts between them may meet 
and agree to settle those accounts by the ascer¬ 
tainment of that exact balance; if after such set¬ 
tlement it turns out that the creditor has been 
pai^ sums which were not really due to him, and 
that there are errors in the account, that is a suffi¬ 
cient ground for re-opening the accounts and for 
setting it right. It is open to the debtor who has 
made excess payments to have the account re-open¬ 
ed and to claim a refund of the amounts which 
have been wrongly taken into consideration, and 
the creditor is bound to refund the said amounts. 
(Venkataramana Rao, J.) Krishna Bhatta v. 
Iswara Bhatta. 1937 M.W.N. 376=45 L.W 
641=169 I.C. 860=10 R.M. 107=A.I.R. 1397 
Mad. 579. ’ 

- Trust for benefit of creditors—Effect of 

non-communication to creditors—Parties acting on 
deed — Inference. ,; . J 

Where a transfer of property has been made to 
trustees for payment of the debts of the owner 
the creditors being neither parties nor privies 
thereto, the creditors do not thereby become ces¬ 
tui que trust and the trustees are mere mandato- 
ries. Until *he mandate has been acted upon the 
owner of the property, who alone stands towards 
the trustees in the relation of cestui fue trust can 
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recall the money and authority at pleasure. It is 
an arrangement by the debtor for his own conve¬ 
nience only and there can be no privity between 
the agent and the creditors. Where, however, a 
trust in favour of creditors has been communi¬ 
cated to the,creditors, it can no longer be revok¬ 
ed by the settlor, because the creditors, being aware 
of such a trust, might have been thereby induced 
to a forbearance in respect of these claims which 
they would not otherwise have exercised; and a 
fortiori will this be the case when the deed has 
been acted upon. The communication may be 
proved by the creditors by their having acted up¬ 
on it or being party or privy to it. English 
cases relied on. (Madhavm Nair, Offg. C.J. 
and Stodart, J.) Nagabhushanam Rao v. 
Lakshminarasimha Rao. 179 I.C. 449=11 R. 
M. 586=48 L.W. 564=1938 M.W.N. 1086= 
A.I.R. 1939 Mad. 42=(1938) 2 M.L.J. 1054. 

DECLARATION. See also Specific Relief Act, 
S. 42. 

Granting of—Discretion of Court — 
Wrongful dismissal of servant—Refusal of dec¬ 
laration where damages adequate remedy , 

In the case of a wrongful dismissal of a ser¬ 
vant, the relief by way of damages is an adequate 
remedy and that being so, a Court can in its 
discretion refuse a declaration or injunction. 
(Harries a>id Rachhpal Singh, JJ.) Prabhu Lal 
Upadhya v. District Board of Agra. I.L.R. 
(1938) All. 252=1938 A.W.R. (H.C.) 223= 
175 I.C. 875=11 R.A. 3=1938 All.L.J. 351 
= 1938 A.L.R. 505=A.I.R. 1938 All. 276. 

DECLARATORY DECREE. Sec Specific Re¬ 
lief Act, S. 42. 

DECREE. See also C.P. Code. 

Adjustment and satisfaction. 

Amendment. 

Appellate decree. 

Assignment. 

Conditional decree. 

Consent decree. 

Construction. 

Declaratory decree. [See Spcific Relief 
Act] ^ ^ 

Executability. 

Execution. • 

Ex parte decree. 

Instalment decree. 

Interpretation. 

Payment under 
Recitals in. 

Rights under. 

Setting aside. 

Validity. 

Variation by consent. 

Adjustment and satisfaction. 

-Adjustment and satisfaction — Decree 

for specific amount as against two persons 
and for costs as against those and another—Re¬ 
ceipt of amounts towards decree—If goes to¬ 
wards reduction of costs also or only amount of 
decree without costs—Rule—Right of decree- 
holder. See C.P. Code, O. 21, R. 2. 50 L.W. 
908. 

Amendment. 

—• A mendment-r-Powcrs of Court—Limits to 
—:Accrual of interest :of; third party in property 
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affected by decree—Subsequent amendment long 
after—Competency. See C.P. Code, Ss. 151 and 
152. 41 Bom.L.R.- 800. 

Appellate decree. f 

- Appellate decree—Ruling decree. 

Where there is an appellate decree, that is the 
decree that has to be construed, and that decree 
takes the place of the lower Court’s decree. 
(Stone, C.J. and Digby, J .) Sahebchand Harak- 
chand v. Battasrao Ramji. I,L.R. (1939) Nag. 
261=175 I.C. 561=10 R.N. 462=A.I.R. 1938 
Nag. 237. 

Assignment. 

- Assignment—Right of assignee to decree 

passed in appeal. 

Where a decree is assigned what is transferred 
is not the decree itself but the interest of the 
decree-holder in the decree as may be finally de¬ 
termined. The assignment of a decree, there¬ 
fore carries with it the right to the decree passed 
in appeal. ( Fasl Ali and Meredith, JJ .) Ram 
Kumar Ram Saraff v. Mohan Lal Maha- 
raj. 6 B.R. 256=185 I.C. 788=12 R.P. 421 
=21 P L.T. 363=A.I.R. 1940 Pat. 270. 

- A ssignmen t — Validity—A ssignment before 

it is drawn up. , 

An assignment of a decree after the judgment 
is pronounced but before the decree is prepared 
and signed, is valid. The assignment of a de¬ 
cree is nothing more than an assignment of the 
rights conferred by the decree. These rights are 
acquired as soon as the decree is passed or pro¬ 
nounced and cannot be made dependent on the 
preparation of the decree which is more or less 
a ministerial act. As O. 20, R. 7, C.P. Code, 
provides that the decree shall bear the date on 
which the judgment is pronounced, the decree 
must in the eye of law be presumed to have come 
into existence on the date on which the judgment 
was pronounced. (Fazl Ali and Meredith, JJ.) 
Ramkumar Ram Saraff v. Mohan Lal Maha- 
raj. 6 B.R. 256=185 I.C. 788=12 R.P. 421= 

21 P.L.T. 363=A.I.R. 1940 Pat. 270. 

- Attachment and sale of—What passes — 

Purchase of original decree after confirtmatioji 
and variation in appeal—Rights of purchaser — 
Right to benefit of variation — Merger—Rule of — 
Limitation. 

It is evident that when a person purchases a 
decree at a sale in execution, he in fact purchas¬ 
es the right acquired by the decree-holder under 
that decree, and it is only when the decree pur¬ 
chased by him is reversed or set aside that it can 
be legitimately said that the decree purchased 
confers no rights upon the purchaser. Where the 
decree in question is conferred by the appellate 
Court, it cannot be said that the purchaser gets 
nothing as purchaser of the decree. The decree does 
not become a non-entity in law after it is confirm¬ 
ed. On appear the rule of merger has its own limi¬ 
tations. The decree by confirmation receives 
further sanctity as a result of the affirmance. The 
purchaser of the decree cannot however, be en¬ 
titled to the benefit of any variation in the decree 
made by the appellate Court, when he has pur¬ 
chased the decree of the lower Court after modi¬ 
fication in appeal. (Harries, C.J.■ and Foal Alt, 

J . ) Gopal Das v: • JaGeJshwari * Prasad Narain 
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Deo. 190 IX. 431=21 Pat.L.T. 125—A.I. 
R. 1940 Pat. 259. 

Based on admission on point of law by 


legal practitioner—Binding nature of. See Legal 
Practitioner—Admassion. 181 I.C. 721. 

Conditional Decree. 

■ .. Cooxditional decree—Time limit imposed 

for fulfilment of condition—Appeal filed — Run¬ 
ning of time. 

Where a decree directs something to be done by 
way of a condition and imposes a time limit, the 
time will run, when an appeal is filed, not from 
the date of the original decree but from that of 
the appellate decree, although the position is dif¬ 
ferent in cases where the decree is carried into 
execution before the appeal is heard. ( Khund - 
kar, J.) Tarapada Ghose v. Sakhi Kanta Be- 
HARA. 42 C.W.N. 492. 

Consent decree. 

——Constant decree— See Compromise. 

- Consent decree — Essentials. 

In a consent decree it should be and generally 
is stated that it is “by consent”. Such a state¬ 
ment is necessary and important because S. 96, 
C.P. Code, provides that no appeal shall lie from 
such a decree. To constitute consent there must 
be a bargain between the parties and not a mere 
acceptance of the order offered. ( Lort Williams, 
J .) R\j Kumar v. Shiva Prasad. 184 I.C. 553 
=12 R.C. 241e=A. I.R. 1939 Cal. 500. 

- Consent decree—Variation bv consent 

Inherent power of High Court—C.P. Code, O. 20 
R.’ 3. ’ 1 

There is no inherent power in High Court to 
vary a consent decree by consent. It is true that 
O. 20, R. 3 does not apply in terms to the High 
Courts but the principle applies, and the main 
principle is that a, decree once passed is immuta¬ 
ble, subject of course to review or to any subse¬ 
quent order or decree which may be passed on 
appeal and subject only to one specific provision. 
O. 20, R. 11 (2), C.P. Code. The fact that the 
decree is by consent makes no difference what¬ 
ever. ( Ameer Ali, /.) Surput Singh v. Maha- 
raj Bahadur Singh. 172 I.C. 282=10 R.C. 356 
=42 C.W.N. 519=A.I.R. 1937 Cal. 222. 

, Construction. 

- --Construction — “Appeal dismissed, with 

costs"—Meaning of—Right of respondent to costs 
of appeal. 

The expression “Appeal dismissed with costs” 
can only have one meaning, namely that the ap¬ 
pellant has to pay the costs of the respondent of 
the appeal, he having failed in the appeal. It 
cannot be construed as meaning merely that the 
appellant is not to get his costs. ( Beaumont, Q. 

J.) Yadava v. Bachoo. 41 Bom.L.R. 949=186 
I.C. 105=12 R.B. 298=A.I.R. 1939 Bom. 
493. ■' , ' ' ' 

—;— -Construction—Application for review dis¬ 
missed—Order by High Court to treat it as one 
for setting aside ex parte decree—Order subject 
to condition that applicant should deposit decretal 
amount within a month—Time, if essential part of 
order. ■. 

An application for review of judgment was dis¬ 
missed by the lower $ouxt. The applicant came 
to the High Cqurt in . revision and obtained an 
dnter that his application should be treated by 
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the lower Court as one for setting aside an ex 
parte decree. This order was subject to the con¬ 
dition that the applicant should deposit in the 
Court below the full decretal amount within a 
month. The amount was deposited only after the 
period of one month, as there was delay in return¬ 
ing the record to the Court below. The applicant 
applied to the High Court for extension 0 / time. 

Held, that the period of one month was not an 
essential part of the decree and that the Court 
merely intended that the matter should not be re¬ 
opened except upon a deposit of the decretal 
amount in Court and that as money had been al¬ 
ready deposited in accordance with the essential 
condition which the Court laid down, the appli¬ 
cation to extend the period should be granted. 

( Allsop, J.) Khiali Ram v. Bucha Ram. 162 
I.C. 909=8 R.A. 914=1936 A.W.R. 220= 
1936 All.L.R. 514=A.I.R. 1936 All. 371. 

---Construction—Award against Co-operative 

Society describing it as consisting of its mem¬ 
bers and past members—If one against members 
and past members—Execution against members— 
Permissibility. See Co-operative Societies Act, 
S. 18. 20 N.L.J. 6. 

-Construction — Charge decree — Suit 

for possession by vendee—Decree declaring charge 
on property for unpaid purchase money in fa¬ 
vour of defendant and directing plaintiff to pay 
unpaid purchase money to defendant within time 
fixed—In default vendor given right to bring pro¬ 
perty for sale—If personal decree against vendee 
—Vendor's right to proceed against other pro¬ 
perty of vendee without getting personal decree 
afresh. C.P. Code, O. 34, R. 4. 42 Bom. 
L.R. 592. 

- Construction—Compromise decree — De¬ 
fendant agreeing to pay minor plaintiff certain 
sum on his attaching majority and execution re¬ 
ceipt—Condition, if a condition precedent—Death 
of plaintiff before attaining majority—Right of his 
mother as heiress to recover amount, 

The material words of a compromise decree 
were as follows: “That thereupon, the first de¬ 
fendant agreed, out of grace and affection, to pay 
to the plaintiff Rs. 12,000; that regarding the 
1 a ^ n ^ nt of Rs - 15,000 made up of this sum of Rs. 
14UU0 and the aforesaid mesne profits of 

Rs. 3,000, together with the interest. 

the plaintiff shall, within about six months after 
his attaining majority execute and get registered 
a receipt in favour of the first defendant to the 
enect that the arrears of mesne profits have been 
discharged, without the plaintiff having any claim 
to a share in so far as the first defendant is con¬ 
cerned; that the plaintiff shall in person or through 
Court deliver it to the first defendant; that there¬ 
after the plaintiff shall, by means of a process of 
Court recover the aforesaid amount by proceed¬ 
ing against the first defendant and the share of 
properties mentioned in the suit and belonging to 

* * * * l m? sa ’ d amount is 

realised, the same shall be charged upon the said 

properties. So long as the plaintiff does not exe- 

^ t 1i, an /: aC< l U li tt ? 1C ^ receipt * as af oresaid, in favour 
2J ** defendant, Within the aforesaid time, 

*L ,S r 0t en . t l tIed to recover the above 
amoynt in the aforesaid manner. ” The plaintiff 

died unmarried before attaining majority, leav¬ 
ing him surviving his mother as his heiress. 
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ing, that she might be brought on the record as 
The plaintiff's mother presented a petition pray- 
his legal representative and that she might recover 
the amount to which her son would have been en¬ 
titled under the decree had he survived. This 
petition was presented after the date on which the 
nfant plaintiff, had he survived, would have at¬ 
tained the age of majority. ' ; ■ 

Held, that the provision for the execution of 
the acquittance receipt by the original plaintiff 
was only of the nature of a direction inserted ex 
abundawti cautala to prevent its being thought that 
the plaintiff on attaining his majority was entitled 
both to receive the Rs. • 15,000 and interest and 
to take proceedings to set aside the compromise, 
that it was very unlikely that the compromise 
would have been framed in such a form that the 
Rs. 3,000 which were given as representing the 
balance of the mesne profits to which the plain¬ 
tiff was beyond doubt entitled, whether the com¬ 
promise agreement was set aside or not, were to 
be paid only if the plaintiff attained his majority, 
and that in as much as under the compromise de¬ 
cree the fate of the Rs. 12,000 and of the 
Rs. 3,000 was joined together, the right of the 
plaintiff’s mother must be the same with regard 
to the Rs. 12,000 as it was with regard to the 
Rs. 3,000 and that this constituted a strong reason 
for holding that the payment of these sums was 
not subject to a condition precedent that the plain¬ 
tiff in the action should attain the age of majo¬ 
rity, and that the petitioner as a Hindu mother 
represented the estate of her deceased son for all 
purposes, and a release receipt executed by her 
would be as valid as if it had been executed by 
the original plaintiff. ( Lord Maugham .) Muru- 
gesam Pillai v. Minakshisundara Ammal. 
63 I.A. 429=38 Bom.L.R. 1233=9 R.P.C. 
99=41 C.W.N. 22=17 Pat.L.T. 914=164 I. 
C. 337=1936 O.L.R. 515=1936 All.L.R. 826 
=1936 M.W.N. 1258=1936 P.W.N. 875= 
1936 O.W.N. 851=44 L.W. 579=A.I.R. 
1936 P.C. 309=71 M.L.J. 831 (PC.). 

. Construction — Compromise decree—Two 

compromise decrees—Mistake in first as to iden¬ 
tity of property — Court, if can be infiueticed by 
previous compromise. 

Where parties enter into a compromise decree 
the subject matter; /in 'dispute being a previous 
compromise decree, the previous compromise de¬ 
cree must be taken to have been dead; and a mis¬ 
take in the first regarding identity of property, 
though apparently acquiesced in the previous com¬ 
promise ought not to influence the Court's deci¬ 
sion in coming to a correct interpretation on the 
terms of the later compromise decree. ( Roberts, 
C.J. atut Spargo, J.) U Lun v. Subramanian 
Chettyar. 165 I.C. 257=9 R.R. 198=A.I.R, 
1936 Rang. 458.. ' 

-- Construction—Consent decree—Stipulations 

as to time, space or method. ; ‘ ' 

When parties by consent decree provide mat 
an ex parte decree should be Set aside if the judg¬ 
ment- debtor furnishes certain security within fix¬ 
ed time but on default the decree should stand, 
the stipulations as to time, space or method are 
not to be ignored. ( Roberts, C.J. and Baguley, 
J.) An ant Singh V. Sarju Sujcutf.'. 164 I. C. 

1041=9 R.R. 174=A:I.R. 1936 Rang. 418., 
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- Construction — Costs^Liability for—Suit 

on behalf of minor—Dismissal. with\ costs—Ab¬ 
sence of direction for payment of costs by next 
friend—Liability of minor's estate . 

Where the suit of a minor represented by his 
next friend is dismissed with costs, if the order 
as to costs does not say that the next friend 
should pay costs, but provides that the plaintiff 
do pay the costs of the defendants, the estate of 
the minor is liable to satisfy the costs. Where the 
plaintiff is a minor if the Court intends the next 
friend to pay the costs, there should be an ex¬ 
press direction to that effect. In the absence of 
such direction the estate of the minor remains lia¬ 
ble. ( Engineer, J .) Mulchand Jivraj v. D. 
Low. 41 Bom.L.R. 521^=185 I.C. 252=12 R. 
B. 226=A.I.R. 1939 Bom. 350. . T 
—— Construction — “Date Of ''^realisation ”— 
Award of interest, until date...of realisation — De¬ 
cree-holder obtaining leave to bid at sale andi set¬ 
off—Right to interest after date of sale. 

Where the holder of a decree which awards 
interest “until the date of realisation" has been 
given permission to bid and set-off, the date of 
realisation is the date of sale. The .words, “date 
of realisation" in such a case cannot be construed 
as the date on which the money is realised by the 
decree-holder. ( Burn and Stodart, JJ.) Rama- 
badra Reddiar v. Lakshmambal Ammal. 1939 
M.W.rt. 310=49 L.W h 440= (1939) 1 M.L. 

J. 466; ...... ' " . ' 

-Construction—Declaration that plaintiff was 

owner of share in patni—Direction to pay cer¬ 
tain amount in Court within fixed period and direc¬ 
tion to defendants to reconvey to plaintiff his share 
on deposit of amounts and costs of conveyance— 
Deposit of all amounts by plaintiff—Default by de¬ 
fendant—Effect of—Beneficial interest in share 
declared — If passes to plaintiff. See Bengal Te¬ 
nancy Act, S. 26-F (4) (a). 63 C.L.J. 49. 

- Construction—Decree against firm—Prayer 

in plaint for personal decree against members of 
firm. ... 

Where the plaintiffs filed a suit, praying for a 
decree, against the defendants in their personal 
capacity, but the Court granted it against the firm 
of which they were proprietors. 

Held, that the decree ytes granted against the 
firm which was merely a convenient name for 
describing a group of people and the decree was, 
therefore, one against each member of the group 
and therefore, included within it a-grant of the 
prayer in the plaint. ( Middleton, J.C. and Mir 
Ahmad, A.J.C.) Feroz Shah v. Kalu Ram. 

164 I.C. 181=9 R. Pesh. 15=A.I.R. 1936 
Pesh. 155... 

—- Construction—Decree for future maunten- 

ance—Executability-rPresumptiot^. o, ; , < 

Ordinarily a decree for future maintenance 
should be construed as a decree capable of exe¬ 
cution unless it clearly appears from the plead¬ 
ings and from the decree that the intention was 
to grant a mere declaratory decree. The very pur¬ 
pose of a suit for future maintenance is to ensure 
the due payment of the amont claimed, and to 
avoid the institution of fresh suits. ( Iqbal Ah¬ 
mad and Harries, JJ.) Kallu Mal v. Mst. Bar- 
fo. I.L.R. ; (1938) AH. 535=176 I.C* 139=11 
R.A. 59=(1938) A. t, R. 565=1938 A^D.JL 
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495=1937 A.W.R. (H.C.) 308=A.I.R, 1938 
All. 362. 

- Construction—Decree for khas possession 

of land — Judgment-debtor not ordered to remove 
structures within certain time—Possession deli¬ 
vered to decree-holder on judgment-debtor not 
complying with order—Judgment-debtor, if can 
compel decree-holder to remove structures or' pay 
compensation. 

The material portion of a decree for khas pos¬ 
session passed in favour of a landlord against his 
tenant was as follows:—'“It is further ordered 
and decreed that the plaintiff do get khas posses¬ 
sion of the land in suit by ejecting defendant 
therefrom. It is further ordered that the defen¬ 
dant do remove the structures which are on the 
land, within two months from this date, failing 
which the structures will be removed by the plain¬ 
tiff and the defendant will be liable for costs.” 
The defendant-judgment-debtor did not remove 
the structures within time limited in this decree 
and the plaintiff decree-holder obtained delivery 
of possession of the land and the structures. The 
judgment-debtor then filed an application for res¬ 
titution of the structures to him. 

Held, that the judgment-debtor not having re¬ 
moved the structures within the time limited, lost 
the right of removing them and that he could not 
compel,.the decree-holder to remove them or to 
pay compensation. (Mitter and Khundkar, JJ.) 
Raghubir Shaw v. Rawsan Shaw. 189 I.C 

F C * 71=70 C -L.J. 598=A.I.R. 
1940 Cal. 127. 
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209=10 R.C. 765=A.I.R. 1938 Cal. 304. 

“-Construction—Direction to party to depo¬ 

sit amount in Court within fifteen days from date 
of decree—Interpretation of—Date of decree—if 
to be excluded—Intention of Judge—If material. 
See General Clauses Act, S. 9. 40 Bom.L. 
RJ 892. , 

-Construction—Duty of Court—Order for 

costs Circumstances in which order' Was made 
and conduct of parties—If relevant. See Calcut¬ 
ta High Court Rules. (Original Side), Ch. XX, 

R. 13. 40 C.W.N. 1068. 

———C ons traction — Executability—Decree con¬ 
taining provision for payment of instalments — 
Execution application on default in payment — Sub¬ 
sequent compromise relating to manner of payment 
—Liability of surety under original decree kept on 
foot—Original decree, if executable . 

A decree was passed imposing a decretal lia¬ 
bility of a certain amount at a certain rate. It 
did not provide for the discharge of that liability 
by instalments. It contained provisions for the 
payment of instalments amounting to a smaller sum 
and at a lower rate of interest upon the observance 
of which provisions of the judgment-debtors could 
escape the decretal liability. On the judgment deb¬ 
tors failing to observe these provisions, an applica¬ 
tion for the execution of the decree was taken out 
and a compromise was again arrived at modifying 
only the provisions upon the observance of which 
the full decretal liability cotild be avoided. Under 
the new compromise the liability of the surety for 


C Aitrfru -fr.iu nor.,** /.„i j .• . j . decretal amount under the original decree was 

against latter—Conditions of. 

Where a decree direct* that th*! Held, that the compromise was only a modifi- 

cree against the latter without alleging and (PC) 45= 1938 0 L J R QtelQiR aTS’ 

fh r °T? lI i at f the t mount can ? ot bej realised from 129=1938 O W N ' 310^6 rVCIQ fiip’ 
the defendants who are to be proceeded against P ana— 17 ? t n ^ B * 

in the first instance. The executing Courfcsn- w' 606-40 P L R M \* 2 *= 4 fi 7 „ L ' 

not assume, in the absent* of anything on the 32 S L R 415 (P C 6 ^ 3 M * W ' N ‘ 6 

record to show that the amount cannot be rea- _— * V • * „• 

lised from the defendants who are liable in the man on t in r mUnti J” junctt ? n restraining per- 

first instance, that the decree-holder is entitled L h^tdEtinn™ te ™P le — Tem P°ra- 

to or is obliged to execute it against the defen- hitrj allatwn on particular occdsions—If prohi- 

dant; who, is liable only , alternatively., (Burn Tr, o . . ‘ ' , 

and Ixikshmana Rao, JJ. ) Muthu Rama Reodi thc”^ ^ p V te between the Digambar Jains and 

V. Motilal Daga, I.L.R. (1938) Mad 326= ;!l«o? Wetam k ar ^ ns ’ ^ former obtained an in- 

176 I.C.. ,753=11 R.M. 164=1937 M.W N th< L. latter restraining them from' 

943=46 L.W. 540=A.I.R. 1938 Mad. 113 ’ * y . in . stal ! u ?ff , a clothed and adorned 


• Construction—Description of plaintiff as 
“ Official Receiver, High Court.” P ", 
The Words sin: a decree * ‘Official Receiver, High 
Court are merely a description of the occupa¬ 
tion and standing of the party concerned. There 
is nothing in it to appraise the executing Court of 
the . fact that the suit in which the decree 
was made/ was brought by a person who was 
functioning as v a -receiver at the time when the 
suit was brought.. (Costelloband Panckridge\ //,) 
Kanti Chandra Mukherji Vi Mukunda Lal 
Barman. I.L.B. (1937) 2 Cal. 529=175 I.C. 


image ( in a temple visited by the Digambar Jains, 

T. ter ^? d the Digam bar Jains 
right of worship. SWetarhbar Jains toqk away 

tne image but whenever they went to worship they 

took * the image with them and again'brought it 

* ?K n an ap P licati on by the Digambar Jains 
against this procedure of Swetambar Jains Court 
ordered the Swetambar Jains' to take the image 

order 0 " 06 ° r tWM * E year ‘ ° n appeaI against this 

b iniuDctiow ^straining the Swetam- 

f , m P^anently installing the image 
m temple could not be interpreted as restrain- 
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ing them from temporarily installing the image 
on any day in the year. An injunction granted by a 
decree must be strictly construed. (Sir John 
1 Wallis.) Dhanu Lal Suchanti v. Hukum 
Chand. 63 I.A. 93=160 I.C. 101=17 Pat.L. 
T 69=8 R.P.C. 144=38 Bom.L.R. 336= 
63 C.L.J. 37=40 C.W.N. 293=1936 O.L. 
R. 71=1936 A.L.R. 104=1936 P.W.N. 88= 
A.I.R. 1936 P.C. 44 (P.C.) 

- Construction—Instalment decree—On de¬ 
fendants’ failure to pay any instalment on due 
date, it should be paid along with subsequent ins¬ 
talment with higher interest for days of delay — 
On defendant’s failure to pay both instalments 
together, whole amount with still higher interest 
becoming due—Default in payment of one instal¬ 
ment—Defendants paying amount in default with 
stipulated higher interest before date of follow¬ 
ing instalment—Default in next instalment—Right 
to execute for whole amount. 

The plaintiffs obtained an instalment decree 
providing that each instalment was to be paid on 
a particular date in every year with certain interest. 
It further provided that if the defendant failed to 
pay any instalment together with interest on the 
due date, then they should pay the amount of two 
instalments together with higher stipulated inte¬ 
rest on the instalment in default for the days of 
delay, and if they failed to pay both the instal¬ 
ments together, then they should pay the whole 
amount at once before the expiry of the period 
of instalments together with a still higher inte¬ 
rest. The defendants made default in payment of 
one; instalment, but paid the instalment in default 
with the stipulated interest before the subsequent 
instalment became due. The defendants again 
made default in the payment of the subsequent in¬ 
stalment The plaintiffs applied for execution for 
the recovery of whole amount due with the penal 
interest provided therein. 

Held, that the decree did not at all mean that 
both the over-due instalment and the instalment 
which was payable thereafter might not be paid in 
full or in part before the date on which the fol¬ 
lowing instalment was due. It was not intended 
by the parties that even when the subsequent ins¬ 
talment was not paid on the due date., or if the 
first instalment was paid at any time before that 
date, the whole amount would not become payable 
at once. The fact that the defendants paid the 
over-due instalment earlier than the date piovided 
by the decree for the purpose of avoiding the en¬ 
hanced interest did not relieve the defendants of 
the obligation of paying the subsequent instal¬ 
ment on the due date. Therefore the plaintiffs 
were entitled to apply for the recovery of the 
whole amount. (Rupchand Bilaram and Mehta, 
A.J.Cs .) Gunomal v. Lalomal. 31 S.L.R. 
437=171 I.C. 841=10 R.S. 127=A.I.R. 1937 
Sind 244.. . ! . 
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■Construction—Liability for costs—Mort- 
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gage suit—Subsequent purchaser—Personal lia¬ 
bility for costs. See Mortgage}—Mortgage: slit. 

177 I.C. 689=1938 P.W.N. 710. 

- Construction—Mortgage decree—Decree on 

award hypothecating land. 

A decree hypothecating land and expressly 
authorising the decrpe-holder to get the amount 
due under it realised by sale of the property falls 
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within the purview of O. 34, C.P. Code and is 
in substance a mortgage decree, although the de¬ 
cree is based on an award. It is not, therefore, 
necessary to effect attachment of the land before 
ordering its sale in execution. ( Ram Lall, /.) 
Ladli Prasad v. Chaman Lal. I.L.R. (1940) 
Lah. 231=185 I.C. 843=12 R.L. 324=41 P. 
L.R. 632=A.I.R. 1939 Lah. 473. 

- Construction—Order as to costs — Per - 

sonal liability—Order giving right to party to 
recover costs from another party and making costs 
a first charge on sale proceeds of particular pro¬ 
perty—Persoml liability—If taken away — C. P. 
Code, S. 35. 

A direction in a decree or order that the defen¬ 
dant do pay a certain sum of money prima facte 
imposes a personal liability, though the words are 
not conclusive because under S. 35, C. P. Code, 
the Court has undoubtedly the power to direct 
that a decree should be paid out of a certain 
property and by certain people. Where, in pro¬ 
ceedings for sale of properties under a mortgage 
decree, the order as to costs provided, inter alia, 
that “defendants 4 to 7 (appellants and 2nd res¬ 
pondent) will be entitled to half their costs 
throughout from the 1 st respondent which will 
be paid as a first charge from the sale proceeds 
of item 2 of the hypotheca,” 

Held, that it gave the appellants a personal 
decree for costs with a charge on the sale pro-i 
ceeds of the hypotheca, and that there was no 
words which took away the personal liability of 
the 1st respondent. ( Mockett,J .) Gopalakrish- 
nayya v. Sreeramamurthi. 1937 M.W.N. 292. 

- Construction—Order ^or costs in mortgage 

action—Personal liability for. 

In a suit on a mortgage, the appeal by subsequent 
mortgagees against the preliminary decree being 
unsuccessful, those defendants were ordered to 
pay costs of appeal. Final decree incorporated 
appellate Court's order as to costs in these words 
“costs of appeal are to be paid by those defendants 
to the plaintiff” and also directed that the mort¬ 
gage debt and costs were to be realised by sale 
of property. 

Held, that in view of the express provisions in 
the final decree, costs could be recovered person¬ 
ally from the defendants in the first instance. 
(Niyogi, A.J.C.) Vithal Patel v. Gulamali. 

A.I.R. 1936 Nag. 184. 

-Construction—Provision for turns of 

worship of family deity and management of en¬ 
dowed property by Hindu brothers in partition 
decree—Condition against alienation—Right given 
to strangers to supervise and to take over manage¬ 
ment in case of mismanagement—Death of on d 
brother without male issue—Daughter's son of 
latter—Claim to management of deity and endowed 
property—Sustainability. See Hindu Law — 
Religious Endowment. 41 Bom.L.R. 458. 

- Construction—Reference to judgment — 

Permissibility. 

The judgment can always be referred- tto in 
interpreting the decree. (Horwill, /.) Appa Rao 
v. Vignesam Subudhi. 167 I.C. 469=9 R.M. 
456=1936 M.W.N. 1354=44 L.W. 825=A.I.R. 
1937 Mad. 118=71 M.L.J. 797. 1 

- ■ ■ - Construction—Reference to nature of suit 
— Avoidance of anomalous result, 1 1 
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In construing decrees one must have regard to 
the nature of the suit and the previous proceedings 
which led to the suit. A construction which leads 
to an anomalous result ought to be avoided. 
( Niyogi, J.) Chintaman Ramjipant v. Govind 
Vithal. 175 I.C. 753=11 R.N. 12=A.I.R. 1938 
Nag. 376. 

-- Construction—Scheme for temple — Provi¬ 
sion conferring right to vole on Vaishnavas of 
Tcngalai sect —" Untouchable" Vaishnavas—If ex¬ 
cluded—Principles of construction—Omission to 
put forward claim to vote for ninety years — 
Effect. 

It is a primary rule of construction that what¬ 
ever the instrument (statute, will or decree) it 
must receive a meaning according to the plain 
sense of the words and the sentences therein con¬ 
tained. Where a scheme framed by the High 
Court for a temple contains a clause which con¬ 
fers the right to vote at the election of dharma- 
karthas of the temple, inter alia, on Vaishnavas of 
the Thengalai sect, the term Vaishnavas of the 
Thengalai sect, must be construed as meaning all 
Vaishnavas of the Thengalai sect, including un¬ 
touchables as well if they are Vaishnavas, where 
there is no specific exclusion of untouchables as 
such. The burden is upon those who deny it to 
prove that the words are intended to mean some¬ 
thing different from what they mean. The fact 
that for many years (ninety years) no member 
of the untouchable community ever claimed to be 
included in the voters’ list signifies nothing. From 
the fact that no claim has been made, it does not 
follow that had the claim been made and con¬ 
tested, it would have been disallowed. Nor would 
the fact that the community abstained from mak¬ 
ing a claim for ninety years destroy their legal 
rights. "It must be remembered that the neces¬ 
sity of the times often forced on men customs 
which in later years were not necessary. ( Ven- 
katasubba Rao and Abdur Rahman, JJ.) Subba- 
rayai.oo v. Rancanatha Mudaliar. 182 I.C. 
78=11 R.M. 915=1938 M.W.N. 376=47 L.W. 
480=A.I.R. 1938 Mad. 571 = (1938) 1 M.L.J. 
530. 

- Construction—Settlement Court decree — 

Decree for qabzadari rights—If creates occupancy 
or under-proprietary rights. 

Defendant’s father claimed in the settlement 
Court a certain area which admittedly included 
the plot in suit as sir in the right of zemindar. 
But the finding in the judgment was that he or his 
ancestors had never been in proprietary posses¬ 
sion of the village and that they had only held 
management of it at certain times as muqaddams. 
It was further held that he was entitled to a 
decree for qabzadari right in the land in suit. 

Held, that although the words qabzadari right 
do not necessarily mean occupancy right and have 
sometimes been construed even as meaning under 
proprietary right, the circumstances of the case 
clearly indicate that the word qabzadari was used 
in the decree only in the sense of occupancy and 
not in the sense of under proprietary right. 
(Srivastava, J.) Binda Prasad v. Bihari Tiwari. 
12 Luck. 256=163 I.C. 186=8 R.O. 420=1936 
O.W.N. 562=1936 R.D. 283=1936 O.L.R. 338 
=A.I.R. 1936 Oudh 316. 
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-Construction—Suit against Hindu , father 

and son on mortgage by former—Mortgage held 

Q. D .—197 
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not binding on minor qua mortgage — Finding of 
consideration—Court passing decree for sale 
against father’s share and postponing personal 
decree—If amounts to exoneration of minor. See 
C. P. Code, O. 32, R. 7. (1937) 1 M.L.J. 384. 

- -Construction—"Suit dismissed with costs” 

Meaning of—Separate sets of costs for defendants 
—If permissible—Practice in mofussil and appel¬ 
late side of Bombay High Court. 

The expression “Suit dismissed with costs” in a 
decree means that the plaintiff is to pay the costs 
of the defendants; if there are more defendants 
than one who appear separately, all the defendants 
are entitled to their costs separately under such 
an order. Both in the mofussil and on the appel¬ 
late side of the Bombay High Court, an order 
expressed in terms "suit (or appeal) dismissed 
with costs”, can only mean that the plaintiff or 
appellant is to pay all the defendants’ or respon¬ 
dents’ costs as taxed, and not merely part of them, 
i.e., one set for all. ( Beaumont, C.J. and IVassoo- 
dew, J.) Shridhar Balkrishna v. Poona City 
Municipality. 42 Bom.L.R. 878. 

— - Construction—Suit by reversioners to set 

aside sale—Decree declaring part of consideration 
lawful. 

Where a reversioner brought a declaratory suit 
praying that certain sale-deed be declared null 
and void and for proper orders to be issued if any 
amount of the sale consideration be found lawful, 
and the suit was decreed, declaring certain part to 
be lawful consideration. 

Held, the import of decree was that when the 
reversion opened the reversioner would be entitled 
to obtain possession of the property on payment 
of the lawful consideration. ( Baipai, J.) Mt. 
Majna v. Bhacavati Prasad. 164 I.C. 193=9 
R.A. 122=1936 A.L.J. 1230=1936 A.W.R. 691 
= 1936 All.L.R. 709=A.I.R. 1936 All. 557. 

- Effect of—If forms root of title—If can 

operate as assignment of property. 

Chatterji, J. —It is wrong to say that a decree 
which is final and conclusive between the parties 
can never be the root of title. It creates in favour 
of the successful party a new title though it may 
be in affirmance of a pre-existing title. But the 
question whether a decree operates as an assign¬ 
ment of certain property is quite different. That 
depends upon the nature of the decree. (Fazl Ali 
and Chatterji, JJ.) Jyoti Prasad Singh Deo 
Bahadur v. Samuel Henry Seddon. 19 Pat. 433 
=A.I.R. 1940 Pat. 516. 

Executability. 

--— Executability—Award decree—Arbitrator 

finding tjiat specific sum was due to mortgagee and 
that he was entitled to immediate possession. 

The parties to a suit referred their dispute re¬ 
garding a debt due on a mortgage to arbitration 
without the intervention of the Court. The arbit¬ 
rator found that a specific sum was due to the 
mortgagee and that he was entitled to immediate 
possession. A decree was passed in terms of the 
award. In execution of the decree by attachment 
and sale it was contended that the decree could 
not be executed as it was merely declaratory. 

Held, that as the decree-holder was entitled to 
possession according to the terms of the award, 
the decree was not merely a declaratory decree 
and it was therefore executable by attachment and 
sale of the mortgaged property. ( Middleton, 
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J.C.) Pokhar Singh v. Riki Singh. 168 I.C. 
875=9 R. Pesh. 135=A.I.R. 1937 Pesh. 48. 
- Executability—Compromise in execution. 

If under a compromise made during the execu¬ 
tion proceedings, the judgment-debtor undertakes 
to transfer a certain land to the decree-holder for 
a portion of the decretal amount and also to 
charge their house for the payment of the balance 
in yearly instalments, the compromise does not 
create a new contract between the parties and as 
such it does not extinguish the original decree. 
All that is intended by the compromise is to 
prescribe a mode of payment of the decretal 
amount. ( Abdual Qayoom, CJ. and Wazir, J.) 
[awal Lon v. Kothi Vasa Ram. 41 P.L.R. 
J. & K. 104. 

- Executability—Decree containing direction 

to a party to pay a certain sum. 

Although certain parts of a decree may be de¬ 
claratory in nature, where there are express 
directions to perform certain duties such as the 
payment of money either at a point of time or 
periodically, such directions are meant to be 
enforced in execution. The appellant was in 
possession of the land of the respondent on a 
decree passed on award and had bound himself to 
pay to the appellant a certain amount per annum 
and also a certain sum on account of maintenance. 
The respondent tried to execute the decree for 
sums not paid. The appellant pleaded that the 
decree was declaratory in nature. 

Held, that the parties did not intend that the 
respondent should be placed under the necessity 
of bringing a separate suit for the recovery of 
these sums of money as they fell due and the 
decree was a decree directing the payment of 
those sums and to that extent it was executable. 
A.I.R. 1928 Mad. 61, Rel. on. ( Almond, A.J.C.) 
Outbuddin Khan v. Nawabzadasardar Sadul- 
lah Khan. 169 I.C. 942=10 R. Pesh. 12=A. 
I.R. 1937 Pesh. 62. 

_Executability—Final decree in mortgage 

su it—Provision for sale of specified item of pro¬ 
perty to discharge prior mortgage debt in pursu¬ 
ance of preliminary decree—If merely declaratory. 
See Execution — Executing Court. (1937) 2 

M.L.J. 881. . t f , 

_ Executability—Final decree passed pending 

appeal from preliminary decree—Appeal resulting 

in setting aside of preliminary decree—Effect on 

executability of final decree. 

Where an appeal is brought from a preliminary 
decree before the final decree is passed, such ap¬ 
peal is competent and if the preliminary decree 
be set aside, the final decree falls to the ground 
along with it. The final decree is superseded by 
the setting aside of the preliminary decree, whe¬ 
ther the appeal has been brought before or after 
the passing of the final decree; and until a final 
decree in accordance with the appellate decree is 
passed, there is no decree which can be executed 
by the parties or which is capable of execution. 

(Agarwala and Rowland, JJ.) Jhari Lal Gope 
v. Ramdhicari Missir. 6 B.R. 569=188 I.C. 45 
t=12 R.P. 651=A.I.R. 1940 Pat. 668. 

-- Executability—Substitution of decree 

of the decree-holders in original decree substituted 
for all by fresh decree—Original decree, if exeat t- 

Whcre a decree is substituted by a fresh decree, 
the original decree could not, no doubt, be exe- > 
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cuted. But where by the fresh decree there is 
only a substitution of one of the. decree-holders 
mentioned in the original decree for all of them, 
there is no substitution of the whole decree, and 
the substituted decree-holder is still entitled to 
execute the original decree. ( Skemp, J.) Mst. 
Durga Devi v. Mathra Das. 166 I.C. >929=r9 
R.L. 434=38 P.L.R. 580=A.I.R. 1937 Lah. 
18. . 

Execution. 

-Execution—Conditional decree—Mode of 

applying for execution—Practice. See Limita¬ 
tion Act, Arts. 183 and 181. 41 C.W.N. 1133. 

-- —-Execution — Limitation—Starting point — 

Variation of decree by compromise. 

Where the effect of a compromise was to con¬ 
vert the original decree into a decree for payment 
by instalments and where according to the terms 
of the compromise the decree-holder could not put 
his decree into execution until the judgment-debtor 
had defaulted, in such case the decree-holder is 
entitled to put his decree into execution within 3 
years after the first default of the judgment- 
debtor. {Thom, CJ.) Bhiki Mal Murari Lal 
v. Kundan Lal. 186 I.C. 614=12 R.A. 426= 
1939 A.L.J. 1051=1939 A.W.R. (H.C.) 870=A. 
I.R. 1940 All. 107. 


Ex parte Decree. 

- Ex parte decree—Setting aside. See also 

C. P. Code. O. 9, R 13. 

-Ex parte decree — Setting aside — Remedy 

of judgment-debtor. 

It is open to the defendant against whom an 
ex parte decree is passed to choose any of the 
two remedies open to him either by an application 
under O. 9, R. 13, Cr. P. Code, or by an appeal 
or revision and the superior Court has the juris¬ 
diction of deciding on appeal or revision as to 
whether due service was effected or not and of 
remanding the suit for retrial if it was not so 
effected. (Mir Ahmad, A.J.C.) Siri Krishan 
Saigal v. Arjan Singh. 160 I.C. 462=8 R. 
Pesh. 113=A.I.R. 1936 Pesh. 1. 

-Ex parte decree—Setting aside — Right to 

sue—Defects in service of summons. 

Defects in service might be grounds for setting 
aside an ex parte decree under O. 9, R. 13, C. P. 
Code, but unless there was fraud with regard to 
service which kept the defendant in ignorance of 
the suit or unless by putting in a false return the 
plaintiff kept the Court in ignorance of the real 
state of affairs and thus enabled it to pass a 
decree which otherwise it could not have passed, 
no suit for setting aside the decree would lie. 

( Mukherjea, J.) Kumar Sarat Kumar Roy v. 
Dharmadas Bhattacharjee. 174 I.C. 522=10 
R.C. 685=42 C.W.N. 375=A.I.R. 1937 CaL 
738. 

-Ex parte decree—Suit to set aside — Claim 

in original suit—If can be attacked as false. 

In a suit to set aside an ex parte decree passed 
against the plaintiff, the latter may attack not only 
the original suit in which the ex parte decree has 
been obtained, as being a fraud from beginning to 
end, but also the claim itself in that suit as false. 

(Ghose, J.) Dharanidhar v. Nitya Gopal. 43 
C.W.N. 1148=A.I.R. 1939 Cal. 732. 

- Ex parte decree—Suit to set aside—Com- 

petency., See C. P. Code, O. 9, R..xl3. A.I.-tv- 
1937 Sind 18. 
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. . - ' ’Ex parte decree — Suit to set aside — 

Grounds of maintainability—^Allegation of perjury 
on part of plaintiff — Sufficiency. 

In a suit to set aside an ex parte decree of a 
competent Court on the plea of fraud, the mere 
allegation that the plaintiff had perjured himself 
is not sufficient to constitute a fraud. It was 
never intended that a suit based upon the plea of 
fraud should be used merely in order to get a 
matter re-heard on appreciation of the evidence 
which satisfies the unsuccessful party. {Davis, 
J.C. and Mehta, A.J.C.) Naraindas Mavji v. 
Thakurdas Khkmchand. 166 I.C. 438 (1)=9 
R.S. 145=A.I.R. 1936 Sind 212. 

-Ex parte decree—Suit to set aside for 

fraud—Inference of fraud—Merits of claim in 
former suit—If can be gone into. 

No doubt, a decree passed by a competent 
Court cannot be set aside by a suit, simply on 
the ground that it is based on a false claim or on 
the mere ground that there was no service of 
summons or notice; but after the Court comes 
to a finding as to the non-service of summons or 
notice, it is open to it to go into the merits of 
the previous suit with the object of determining 
as to whether there was a motive for wilful or 
fraudulent suppression of the notice or summons 
in order to obtain a decree based on a false claim. 
Where, therefore, the mere non-service of sum¬ 
mons is not by itself sufficient to prove fraud, it 
is permissible for the Court to go into the merits 
of the original claim and if the claim is found to 
be false, to draw such inference as to fraud as 
the circumstances may warrant. ( Fazl Ali, J.) 
Jac.deo Prasad v. Bhagwan Hajam. 161 I.C. 
474=8 R.P. 449=1936 P.W.N. 151=A.I.R. 
1936 Pat. 135. 

-Ex parte decree got by means of false en¬ 
dorsements on summons—If can be set aside — 
Extrinsic and intrinsic fraud — Distinction—False 
allegations in plaint—Effect of. 

A suit to set aside a decree is maintainable on 
the ground of extrinsic fraud but not on the 
ground of intrinsic evidence. To make false 
allegations in a plaint, on the basis of which a 
decree is passed, does not amount to extrinsic 
faud. Extrinsic fraud is fraud upon the Court 
outside the suit. Where false endorsements are 
got up by the plaintiff on the summons issued by 
the Court in order to mislead the Court into 
making an ex parte decree against the defendant, 
the case is one of extrinsic fraud affording suffi¬ 
cient ground for setting aside the ex parte decree. 
{Abdul Ghani and Singaravelu Mudaliar, J J .) 
Mariga v. Sanjeeviah. 44 Mys.H.C.R. 216=18 
Mys.L.J. 36. 

Instalment decree. 

- Instalment decree—Default clause—Option 

of decree-holder. 

Where the terms of an instalment decree give 
an option to the decree-holder to enforce the 
penalty for default, the decree-holder should not 
be deprived of that option. Thus the whole 
decree does not become payable on the date of 
the first default leaving no option to the decree- 
holder in the matter. {Tek Chand and Bhide, JJ.) 
Shankar Das v. Desa Mal Mala Mal. 162 I. 

C. 673=8 R.L. 938=A.I.R. 1936 Lah. 159. 

— ■■■ Instalment decree—Default clause—Waiver 
—Right of decree-holder. 


DECREE. 

A provision in a decree payable in instalments 
that on default in payment of any instalment the 
entire amount then due would become payable 
forthwith, is imposed for the benefit of the decree- 
holder and it is open to him to waive the benefit 
of that provision. {Tek Chand, J.) Ciiaran 
Singh v. Kishan Lal. 40 P.L.R. 527. 

- Instalment decree—Discretion of Court. 

Where the Court directs a decree to be paid by 
instalments, the amount of the instalments and the 
period for their payment is a matter for the discre¬ 
tion of the Court, which is to be exercised within 
bounds and not in a manner so as to constitute 
a virtual denial of the creditor’s rights. Where 
debtors want instalments to be fixed, they ought 
to place evidence on record to show their inability 
to pay in a lump sum. In the absence of such 
evidence the Court is not entitled to presume 
debtor’s inability to pay the amount due to the 
creditors in a lump sum. A.I.R. 1933 All. 90, Rel. 
on. {Tek Chand and Abdul Rashid, JJ.) Prem 
Das Radha Kishen v. Mahomed Hussan Khan. 
162 I.C. 882 (2)=8 R.L. 965=A.I.R.1936 Lah. 
51. 

Interpretation. 

- Interpretation — Precedents — lvalue — 

Maintenance decree entitling realisation in case of 
default—If a mere declaratory decree. 

In interpreting a decree it would not be right 
to be influenced by decisions in which other de¬ 
crees were interpreted in other cases. Each decree 
must be construed on its own language. Where 
a maintenance decree directed payment to be made 
at a certain date and also provided that in case 
of default in such payment on the due date, the 
decree-holder would be entitled to realise the 
amount due out of the person and property of the 
judgment-debtor, it is not a mere declaratory 
decree but is one capable of enforcement by exe¬ 
cution. In cases of decrees for payment of money 
a condition that the money can be realised by 
execution is always explicit. {Srivatsava, J.) 
Ainul Haq Khan v. Mst. Nawaban. 183 I.C. 
706=12 R.O. 60=1939 O.L.R. 546=1939 A.W. 

R. (C.C.) 129=1939 O.W.N. 768=1939 O.A. 
630=A.I.R. 1939 Oudh 281. 

Payment under. 

——- Payment under—Compromise decree pro¬ 
viding for instalments to fall due on specified 
dates—Specified date happening to be holiday — 
Deposit in Court next day—If sufficient compli¬ 
ance. 

Where a compromise decree provides that the 
money under it shall be payable in instalments 
to fall due on specified dates if the due date pro¬ 
vided in the decree for payment of any instalment 
happens to fall on Sunday or holiday, the judg¬ 
ment-debtor is entitled to deposit the amount in 
Court the next day; and if so deposited there is 
no default on his part. {Venkataramana Rao and 
Abdur Rahman, JJ.) Suryaprakasa Rao v. 
Venkataratnam. 178 I.C. 462=11 R.M. 457= 
1938 M.W.N. 389=47 L.W. 388=A.I.R. 1938 
Mad. 523= (1938) 1 M.L.J. 342. 

Recitals in. 

- Recitls in—Effect of. 

A. recital in a decree taken apparently from the 
plaint and not contained in the operative portion, 
is merely descriptive of the plaintiff's case, and is 
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not a part of the declaration granted by the decree. 
(Jack and Khundkar, JJ.) Lakshmi Narayan 
Tie v. Jagadish Chandra Sur. 177 I.C. 477= 
11 R.C. 247=42 C.W.N. 837=A.I.R. 1938 Cal. 
541. 

Rights under. 

-Right to execute —Benami decree—Real 

owner’s right to execute. See C. P. Code, S. 2 
(3) and O. 21, R. 10. 21 Pat.L.T. 146. 

- Rights under — Determination — Interpreta¬ 
tion. 

The rights of the decree-holder under a decree 
mainly depend upon the interpretation of the 
decree. (Stone, C.J. and Digby, J.) Saheb- 
chand Harakchand v. Battasrao Ramji. I.L. 
R. (1939) Nag. 261 = 175 I.C. 561=10 R.N. 462 
nrA.I.R. 1938 Nag. 237. 

Setting aside. 

- Setting aside—Effect — Suit as against A, 

B and C, dismissed but decreed against D ex 
p ar tc —Retrial ordered on motion of D — A, B and 
C not parlies to motion — Suit decreed against all 
on retrial — Decree, if binding on A, B and C. 

A suit for rent was dismissed as against A, B 
and C. As D had not filed a written statement 
the suit was decreed as against him ex parte. 
From this ex parte decree D filed a motion. 
The defendants A, B and C, were not parties to 
this motion. After hearing the motion the Judge 
remanded the case for retrial. On retrial the suit 
was decreed against all the defendants including 
A, B and C. 

Held, that A, B and C did not consent to any 
order passed in the motion inasmuch as they were 
not parties therein. They further could not have 
appealed against that order for the same reason, 
namely, that they were not parties to the motion. 
It was open to them to take any objection they 
chose and to ignore the order passed on the 
motion and inasmuch as the suit had already 
been dismissed against A, B, and C no decree 
could be passed against them in the subsequent 
suit (Sen, J.) Radhashyam v. Gourinath. 
187 I.C. 154=12 R.C. 547=A.I.R. 1940 Cal. 9. 
_ Setting aside — Fraud—Decree on agree¬ 
ment fraudulently obtained. . 

Where an illiterate lady is not told what she is 
signing or she thinks that she is signing a power- 
of-attorney when in fact she signs an agreement, 
such a consent is no consent at all and the agree¬ 
ment, therefore, is liable to be set aside. The 
decree that follows such a statement cannot be 
put on a higher footing than a consent decree fol¬ 
lowing a fraudulently procured agreement. 
(Young, C.J. and Ram Lall, J.) Umrao Begum v. 
Rahmat Illahi. I.L.R. (1939) Lah. 433=41 P. 
L.R. 843=A.I.R. 1939 Lah. 439=186 I.C. 77= 

12 R.L.351. , . , f . ,, 

._ -Setting aside — Fraud—Falsity of claim ij 

and when a material fact—Domestic and foreign 
judgments—Distinction between. 

A domestic judgment cannot be reopened where 
the only allegation of fraud is that judgment han 
been given on a false claim known to be false by 
the plaintiff. That allegation in substance means 
that the adjudication was wrong, the Court deter¬ 
mining on perjured evidence the claim as t.ue 
which was m fact a false one. The principle of 
finality of litigation which is the cardinal principle 
applicable in the domestic forum would then have 
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no meaning. In the case of a domestic judgment 
falsity of the claim may be one of the material 
facts only in a limited class of cases, namely, 
where the judgment was an ex parte one, where 
no summons had been served and the direct proof 
falls short of actual suppression of summons. If 
the claim on which the ex parte decree was passed 
was a false one, that would furnish the motive 
for the suppression of summons, and from the 
said fact combined with the fact of non-service of 
summons the Court could infer that the summons 
had in fact been suppressed. The law applicable 
to foreign judgments is wider in terms than what 
would be applicable to domestic judgments. Tilt 
rule of res judicata cannot be invoked in the case 
c>f a foreign judgment as it is regarded not qua 
judgment but only as a jural act by which an 
independent obligation is created. This fact dis¬ 
tinguishes a foreign judgment from a domestic 
one and prevents a Court from reopening in a 
later action a domestic judgment where the fraud 
alleged was directly and substantially in issue in 
the former suit and had been enquired into and 
repelled. (Mitter and Roxburgh, JJ.) Kunja- 
behari v. Krishnadhone. 44 C.W.N. 912=A. 
I.R. 1940 Cal. 489. 

- Setting aside — Fraud—Misrepresentation 

made by plaintiff on account of ignorance — If 
ground for setting aside decree. 

A decree is not liable to be set aside on the 
ground of fraud merely because there was some 
misrepresentation on the part of the plaintiff in 
the suit in which that decree was passed, when 
such misrepresentation is on account of ignorance. 
(Collistcr and Bajpai, JJ.) Kazim Alt Khan v. 
Om Prakash. 172 I.C. 337=10 R.A. 389 (2) 
= 1937 A.W.R. 841 = 1937 A.L.J. 1095=1937 All. 
L.R. 952=A.I.R. 1937 All. 731. 

- Setting aside — Fraud—Nature of proof. 

A plaintiff is not entitled to have a decree 
against him set aside on the ground that it had 
been fraudulently obtained merely by reason of 
the fact that the claim in the original suit was 
false or without any cause of action or merely 
because the decree was obtained by false repre¬ 
sentation or suppression of facts, provided the 
person so applying for a reversal of the decree in 
the original suit was not prevented by the fraud 
of the decree-holder from placing his case before 
the Court. (Edgley, J.) Durcagati Banerji v. 
Taharulla Mia. 44 C.W.N. 849. 

- Setting aside — Fraud — Non-service of sum¬ 
mons. 

Mere non-service of summons is in the absence 
of fraud not sufficient to support a subsequent suit 
to set aside an ex parte decree. (Khundkar, J.) 
Ramesh Chandra Das v. National Tobacco Co. 
of India, Ltd. 44 C.W.N. 999=A.I.R. 1940 
Cal. 536. 

- Setting aside — Fraud — Non-service of sum¬ 
mons on defendant—If amounts to. 

Non-service of summons on the defendant does 
not necessarily connote fraud and the decree 
obtained by the plaintiff cannot, therefore, be set 
aside for fraud on that ground. (Sen, J.) Saga- 
reswar Chattarji v. Babulal Chattopadhyaya. 

68C.L.J. 75. 

- Setting aside — Fraud—Proof of. 

In order to maintain a suit to set aside a decree 
on the ground of fraud, the plaintiff must do 
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something more than prove that the evidence on In a case to set aside a decree on the ground of 

which the decree was based was false. It is in- 1 c — J ‘ ^ * .* 

cumbent upon him to prove that the defendant had 
carried out a deliberate fraud which, through no 
default or neglect on his part, he was unable to 
expose in the previous suit. Re-agitation of ques¬ 
tions already decided cannot be permitted; other¬ 
wise there will be no finality. ( Roberts, C.J. and 
Leach, J.) Abdul Karim v. Laiq Ram. 173 I.C. 

954=10 R.R. 381-A.I.R. 1937 Rang. 534. 

Setting aside — Fraud—Proof required. 


When a suit is instituted to set aside a decree 
on the ground of fraud, it is obligatory as well as 
imperative on the plaintiff to allege as well as 
prove that the decree was obtained by fraud prac¬ 
tised upon the Court. General allegations of 
fraud are insufficient and the plaintiff must parti¬ 
cularise the facts upon which fraud is founded. 
The mere fact that notice was not served is not 
necessarily a fraud. Unless it is shown that there 
was a deliberate suppression of summons in order 
to give effect to a fraudulent scheme, the suppres¬ 
sion would not be a fraud. A.I.R. 1930 All. 427 
and A.I.R. 1924 Cal. 395, foil. (Nawal Kishore, 
C.J.) Narana v. Kojiram. 1939 Mar.L.R. 113 
(Civ.). | 

- Setting aside — Fraud—Proof required — 

Suppression and non-service of summons—Effect 

°f- 

To sustain an action for setting aside a decree 
the fraud alleged and proved must be “actual posi¬ 
tive fraud, meditated and intentional contrivance to 
keep the parties and the Court in ignorance of the 
real facts of the case and obtaining that decree 
by that contrivance.” In the case of ex parte 
decrees when the defendant had never appeared 
the contrivance may consist in suppressing the 
summons. The fact of suppression would itself 
be the contrivance, and indeed a most effective 
contrivance for keeping the defendant in igno¬ 
rance of his rights and from placing his case 
before the Court. Mere non-service would not 
do. But when the fact of non-service of sum¬ 
mons is proved by the plaintiff in the later action, 
and the claim on which the decree was passed is 
proved to be a false one, the Court may and should 
ordinarily infer deliberate and hence fraudulent 
suppression, for the last mentioned circumstance 
supplies the motive for the suppression and indi¬ 
cates that the suppression is itself fraudulent. In 


fraud, the plaintiff has got to establish that there 
was non-service of the processes upon him and 
that the non-service was the result of active fraud 
in the former action. It may be from the circum¬ 
stances of a case established that the non-service 
in itself was fraudulent. If that is not found, 
then it is absolutely necessary to go into the ques¬ 
tion whether the original claim was a fraudulent 
one or not. (IVort, J.) Badri Narain Mandar 
v. Parsoti Pasban. 170 I.C. 146=3 B.R. 668= 
10 R.P. 79=1937 P.W.N. 351=A.I.R. 1937 Pat. 
384. 

-—-—-Setting aside—Judgment passed without 
jurisdiction—Right of suit. 

A separate suit is maintainable for setting aside 
a decree on the ground that the Court passing had 
no jurisdiction to pass it. (Addison and Din 
Mohammad, JJ .) Intizamia Committee v. Cen¬ 
tral Bank of India, Ltd. 182 I.C. 785=12 R. 
L. 68=A.I.R. 1938 Lah. 129. 

-Setting aside—Mistake of parties—If 

ground for setting aside. See Contract Act, S. 
20. 1937 A.W.R. 841 = 1937 A.L.J. 1095=A.I. 

R. 1937 All. 731. 

- Setting aside — Rez'ival of suit—Decree set 

aside and decree declared null and void and in¬ 
operative in subsequent proceeding — Distinction. 

There is no difference in substance or principle 
between a case in which a decree passed against 
a person is set aside by a subsequent proceeding, 
and a case in which the decree is declared null 
and void and inoperative in a subsequent proceed¬ 
ing; and the suit in which the inoperative decree 
was passed can be revived against a defendant in 
whose favour such a decree is passed in a subse¬ 
quent proceeding. ( Guha and Bartley, JJ.) 
Monmohini Das v. Behari Shaha. 63 Cal. 
1227=166 I.C. 415=9 R.C. 516=40 C.W.N. 
1135=A.I.R. 1936 Cal. 421. 

- Setting aside—Right of—Person not party 

to decree. 

No person who is not a party to a decree can 
claim to have it set aside on the grond of fraud 
or collusion. All that he can claim is that the 
decree may not affect his rights. ( Addison and 
Din Mohammad, J.) Intizamia Committee v. 
Central Bank of India, Ltd. 182 I.C. 785=12 
R.L. 68=A. I. R . 1938 Lah. 129. 


, . .. .. -Setting aside—Right of suit—Suit against 

such cases the fact that the question of non- father and sotis in respect of trust properties — 
service of summons had been adjudicated in an , Father present trustee for life and sons to be 


earlier proceeding under O. 9, R. 13, C. P. Code, trustees, after father's death—Suit by sons to 
would not bar the investigation of fraud, as the declare decree void and to set aside during 
WOU \^ n0t ., bc r the T a , me : TI ?e facts which , father's lifetime—Maintainability. 

Persons who are parties to a suit are entitled to 
maintain a suit to set aside a decree passed in that 
suit on the ground that it is not binding on them. 


would constitute the fraudulent contrivance would 
not necessarily be the same in the case of con¬ 
tested decrees or ex parte decrees where the plain- I 

* e ater ^ action 1 had appeared in the earlier , The fact that the decree was passed against thorn 
suit at some stage. The fraud must be one ex- : and their father jointly in respect of properties 
traneous to the suit which terminated in the which are trust properties held by their father as 
«5f. r 5!?T -/t _Kunja- the present trustee and that they would become 


behari v. Krishnadhone. 44 C.W.N. 912=A I 
R. 1940 Cal. 489. 

- Setting aside—Grounds for—Suit to set 

aside on ground of fraud—Onus of proof. 

A decree passed by a competent Court cannot 
be set aside by a suit simply on the ground that 
it vyas based on a false claim nor on the ground 
that there was no service of summons or notices. 


trustees only after the death of their father would 
not operate as a bar to a suit by them during their 
father's lifetime. Their right to have the decree 
set aside does not depend upon whether they have 
become trustees or not on the date of the suit. 
There is no reason why persons who are them¬ 
selves parties to suit and decree should not have 
the right to sue to obtain a declaration that the 
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decree is void.. ( Varadachariar and Abdur Rah- W.N. 244=A.I.R. 1936 P.C. 246=70 M.L.J. 
man, JJ.) Aravamudha Iyengar v. Ramanuja 385 (P.C.). . : ,, .1 , :» • ; 

Iyengar. 183 I.C. 617=12 R.M. 343 (2)=48 Validity, r.;-; 

L. W. 770=1938 M.W.N. 1153=A.I.R. 1939 ■ Validity — Death of plaintiff before hearing 

Mad. 154= (1938) 2 M.L.J. 982. — Decree for amount admitted by defendant — If 

-Setting aside—Right to sue—Court passing void and without jurisdiction. 

decree having no territorial jurisdiction. See C. A Court has no jurisdiction to make a decree 
P. Code, S. 21. 42 C.W.N. 375. whether for or against a deceased person', with 

- Setting aside—Suit to set aside decree on the sole exception mentioned in O. 22, R. 6, C. P. 

ground of fraud—Maintainability—Cotulitions of Code, where one of the patties dies before the 
—Nature of fraud—False statements in pleadings hearing. It is immaterial that the decree is passed 
and evidence—Sufficiency — Proper remedy. for an amount admitted by the defendant. The 

The mere making of a false allegation in a question is one of jurisdiction, and such a decree 
written statement even with knowledge of its is a nullity and must be treated as such in execu- 
falsity would not necessarily amount to a fraud tion proceedings. ( Dhavle and Rowland, JJ.) 
on the Court, so as to render the decree in the Ram Khelawan v. Ramudar Choudhury. 182 
suit liable to be set aside in a separate suit on the I.C. 208=5 B.R. 732=12 R.P. 9=A.I.R. 1939 
ground of fraud. The fraud which vitiates a Pat. 534. , ■ < 

decree must be something extrinsic to the pro- ,- Validity — Decree against dead man — Nul- 

ceedings pending before the Court and the making i lity—Suit for rent against recorded tenants—Some 
of false statements in the pleadings or evidence | tenants dead — Decree — Executability — Right, title 
cannot amount to fraud which vitiates a decree and interest of representative of dead tenant — If 
passed by the Courts. A decree cannot be set affected. . . 

aside on the ground that it was obtained by per- A decree passed against a dead person is a 
jured testimony. The remedy in such cases is nullity. If a suit for rent is instituted against the 
by way of appeal or by way of review and not a recorded tenants some of whom are dead, a decree 
separate suit to set aside the decree. ( Pandrang in the nature of a money decree can be obtained 
Rozv and Krishnaswami Ayyangar, JJ.) Rama- for the whole of the rent against the surviving 
nathan Chettiar v. Palaniyappa Chettiar. tenants. But in execution of such a decree the 
180 I.C. 246=11 R.M. 680=48 L.W. 946=1939 interest of the representative of the deceased 

M. W.N. 67=A.I.R. 1939 Mad. 146=(1939) tenants cannot be affected or sold. The decree 

1 M.L.J. 154. against the dead tenant being a nullity, a sale in 

- Setting aside—Undefended divorce suit— execution cannot be held to affect or to pass the 

Trial held not in open Court—Decree nisi and ri 8 h k title and interest of the representative of 
absolute — Subsequent re-marriage by one party — the deceased tenant. ( Harries } C.J. and Rowland , 
Suit by other for setting aside decrees on ground J-) Mahani Chinera v. Mir Ramjan All 
of want of publicity at hearing, if lies. 190 I.C. 248=6 B.R. 920=5 C.L.T. 15=A.I.R. 

A divorce action by a husband against his wife, 1940 Pat. 243. 

which the latter did not defend, was held not in -Validity—Decree against major treating 

the ordinary Court house but in the Judge’s him as minor — If nullity. See Limitation Act, 
library of the Court house during the luncheon Art. 95. 21 Pat.L.T. 269. 

interval. Neither the Judge nor Counsel were - Validity — Decree based on wrong principles 

robed. In other respects the proceedings were — If void or liable to be declared void. 
quite regular. The library was not closed actu- A decree is an adjudication of a Civil Court and 
ally to the public, but there was an appearance of is binding on the judgment-debtor and all those 
its being closed and of a warning against public claiming from or through the judgment-debtor 
intrusion. An ordinary member of the public not until it is set aside, or shown to be void. A decree 
familiar with the Court had the impression that he is void if the Court which passed it had no juris- 
would have no access to the library and in fact diction to pass it, or if it is passed against a dead 
no member of the public entered the place during person, or against a person who has never had an 
the trial. The Judge however, acted perfectly opportunity of appearing. It is voidable if it is 
bona fide and announced that he was sitting in obtained by fraud or collusion. But a decree can 
open Court before taking seat. A decree nisi was never be declared void because it was based on 
made, and it was made absolute in due course, wrong principles. Such a decree can be corrected 
More than a year afterwards, the husband married by a Court of appeal, but once the opportunity for 
another lady. Long after ‘the time for avoiding appeal is past, it is as binding as a decree which 
the decree had gone by the wife of the original is passed on the most clear arid correct principles 
marriage commenced an action to have the decrees of law. ( Barlee and Divatia, JJ.) Madivalappa 
declared void on the ground that the divorce pro- v. Subbappa. 172 I.C. 184=10 R.B. 253 (2)= 
ceedings were void, because they were held not in 39 Bom.L.R. 895=A.I.R. 1937 Bom. 458. 
open Court. -- Validity — Estate of plaintiff and defendant 

Held, that the trial was not held in open Court, in hands of common manager of encumbered es- 
and the decree was voidable; but no step having tates — Both parties represented by same manager 
been taken to have it set aside in time, it became — Decree — if nullity. ' 

unassailable and could not be set aside any longer. It is no doubt an elementary rule of procedure 
( Lord Blanesburgh.) Cora Lillian McPherson that the same individual even in different capa- 
v. Oran Leo McPherson. 40 C.W.N. 488=43 cities cannot be both a plaintiff and defendant to 
L.W. 469=1936 A.L.J. 727=1936 M.W.N. 513 one and the same action. But it is only a rule 
= 1936 A.W.R. 613=161 I.C. 260=17 Pat.L.T. of procedure and not a rule of jurisdiction. 

243=8 R.P.C; 183=38 Bom.L.R. 468=1936 P. however, does not apply to the case of a suit Dy 
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a person against another, both of whose estates 
are placed in the hands of a common manager 
tinder the Chota Nagpur Encumbered Estates Act, 
and the decree in such a suit cannot be said to 
be a nullity on that account. The fact that the 
same manager represents both the plaintiff and 
the defendant undoubtedly makes the proceedings 
highly anomalous, but the decree cannot be held 
to be a nullity, so long as there is a genuine and 
bona fide contest in the suit, and there is no sug¬ 
gestion of any prejudice being caused to any of 
the parties. ( Fad Ali and Dhavle, JJ.) Lal 
Tirathnath Sahi Deov. Lal Mirtunjoya Nath 
Sahi Deo. 6 B.R. 98=185 I.C. 79=12 R.P. 295 
=21 P L.T. 645=A.I.R. 1940 Pat. 153. 

- Validity — Fraud—Party kept in ignorance 

about proceedings which end in decree. 

It is true that once a judgment has been deli¬ 
vered and a decree passed thereon after contest, 
that decree cannot be avoided except in appeal. 
But before a decree can be held to be so binding 
on a party though it cannot be avoided even by 
proof of fraud, it must be shown that the decree 
was passed after a real contest between litigating 
parties. Where a party is kept in ignorance of 
the proceedings which culminate in decree against 
him and his lawyer confesses judgment without 
his knowledge and consent, fraud is deemed to 
have been practised not only on such party but 
also on the Court which passed the decree against 
him in relation to the proceedings which culmi¬ 
nated in the passing of a decree, and in such a 
case the decree becomes a nullity and not binding 
in any way on the party. (Young, C J. and Ram 
Lall, J.) Umrao Begum v. Rah mat Illahi. 
I.L.R. (1939) Lah. 433=186 I.C. 77=12 R.L. 
351=41 P.L.R. 843=A.I.R. 1939 Lah. 439. 

- Validity—Mortgage suit—Death of defen- 

dant after preliminary decree—Final decree tuith- 
out substitution of heirs—If nullity. 

A final decree in a mortgage suit passed without 
substituting the heirs of the defendant who dies 
after the preliminary decree and before the final 
decree, is a nullity. (M. N. Mukerji, Ag. C. J. 
and S. K. Ghose, J.) Jonab Ali Khan v. Satish 
Chandra Roy. 166 I.C. 73=9 R.C. 468=63 C. 
L.J. 110= A'. I. R. 1936 Cal. 698. 

-Validity — Mortgage suit—Preliminary 

decree—Subsequent death of mortgagor—Final 
decree without legal representatives—Validity—If 
nullity. See C. P. Code, O. 22, Rr. 4 and 6. 63 
Cal. 472. 

- Validity—Mortgage decree obtained in col¬ 
lusive suit. mi | 

A mortgage decree obtained in a collusive suit 
is not a decree of Court at all in the eye of the 
law. (R. C. Mitter, J.) Emdad Ali v. Haran 
Sheikh. 168 I.C. 959=9 R.C. 884=A.I.R. 1936 
Cal. 590. , 4 . . 

— ;— Validity—Void and voidable decree — Dis¬ 
tinction—Absence of jurisdiction in Court—Effect 
of—Irregular exercise of jurisdiction—Distinction 
as regards effect on proceedings of Court. 

It is a well-settled principle that an executing 
Court cannot go behind the decree. If it appears 
that the Court which passed the decree had no 
jurisdiction to pass the decree, the decree would 
no doubt be altogether void, and in that case it 
would be open to the executing Court to disregard 
It and refuse to execute it. There is a distinction 
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between a void decree and a voidable decree. 
While a void decree can be treated as non-existent 
and of no binding force or effect, a voidable 
decree is valid and binding until it is declared to 
be invalid by a competent tribunal. A decree is 
void when the Court which passed it had no 
jurisdiction, whether territorial or pecuniary, over 
the subject-matter, or in respect of the judgment- 
debtor’s person to make it. Where, however, the 
Court had complete jurisdiction to hear a case, 
but passes a decree in disregard of some provision 
of law, the decree is voidable, and is binding 
unless it is set aside in appropriate proceedings. 
There is a distinction between an inherent lack of 
jurisdiction in a Court and lack of jurisdiction on 
grounds which have to be determined by the Co"t\ 
itself. The first makes the decree a nullity which 
can be ignored and need not be set aside. The 
second does not make the decree a nullity, but 
only voidable; such a decree can be set aside by 
adopting the proper procedure and cannot be 
collaterally impeached. ( Rowland and Chatterji, 
JJ.) Umar v. Mahabir Lal. 18 Pat. 708=12 
R.P. 192=183 I.C. 799=5 B.R. 996=1939 P.W. 
N. 631=A.I.R. 1940 Pat. 59. 

Variation by consent. 

- Variation by consent—If possible. 

A decree may be adjusted or satisfied by my 
agreement between the judgment-debtor and 
decree-holder. But the decree once passed is 
immutable and cannot be varied by consent. 
(Bose, J.) Keshav Yeshwant Koli v. Krishna 
Balaji Mahar. 181 I.C. 616=11 R.N. 480= 
1939 N.L.J. 13=A.I.R. 1939 Nag. 107. 

DEDICATION. 

See also (1) Hindu Law Endowments. 

(2) Mahomedan Law—Wakfs. 

(3) Religious Endowments. 

(4) Trusts. 

(5) Easements—Public Pathway. 

- Inference — t'nvate well made available for 

Public use — Punjab. 

In the Punjab it is considered to be an ethical 
duty to make a private supply of water available 
to outsiders, and it is not always a sound pre¬ 
sumption to conclude that the owner must have 
intended to dedicate the source of such a supoly 
for public use for ever after; it is just likely that 
he may wish to retain control over the supply and 
to gain a reputation for charity by making the 
supply as a matter of favour. A.I.R. 1924 Lah. 
511, Rel. on. But the question whether a Hindu 
in particular position is more likely to intend a 
permanent grant or a terminable permission by 
sinking a well on his own property available and 
suitable for public use can hardly be called a 
question of law if it is decided with reference to 
local custom and conditions. (Beckett, /.) 
Walaiti Ram v. Nathu Ram. 182 I.C. 525= 

12 R.L. 51=41 P.L.R. 330=A.I.R. 1939 
Lah. 12. 

- Inference for—Owner permitting neigh¬ 
bours to drawn water from his private well for 
long number of years. 

Where a person has been permitting his neigh¬ 
bours to draw water from his private well for a 
long number of years, such conduct would at best 
constitute a bare license—a facility provided for 
the convenience of his neighbours by him but 
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without any legal liability to continue it. A user 
of this kind, however, does not lead necessarily 
to the conclusion that the well was dedicated to 
the public. 75 I.C. 896, Rel. on. ( Addison and 
Ram Lall, JJ.) Walaiti Ram v. Nathi Ram. 
41 P.L.R. 536=184 I.C. 76=12 R.L. 152=A. 
I.R. 1939 Lah. 191. [On appeal from A I.R. 
1939 Lah. 12.] 

- Proof—Long user—Inference from. 

In order to prove dedication of property, it is 
not legally necessary that there should be evidence 
of express grant. Dedication may be inferred 
from long user. It is of course always permissible 
to rebut the presumption by evidence of ihe 
owner’s intention that the user by the public was 
permissive. (Tek Chand, J) Kamman v. 
Sujan Singh. 40 P.L.R. 477=A.I.R. 1938 Lah. 
619. 

DEED. 

Binding character. 

Cancellation. 

Consideration. 

Construction. 

Execution. 

Genuineness. 

Lease. 

Material alteration. 

Recitals. 

Setting aside. 

Validity. 

Binding character. 

- Executant not reading deed — Liability. 

In a case where the person executing the deed 
is neither blind nor illiterate, where no fraudulent 
misrepresentation is made to him, where he has 
ample opportunity of reading the deed and such 
knowledge of its purport that the plea of non est 
factum is not open to him, it is quite immaterial 
whether he reads the deed or not. He is bound 
by the deed because it operates as a conclusive bar 
against him not because he has read it or under¬ 
stands it, but because he has chosen to execute it. 
This is equally true (apart from fraud) in equity 
as at law, except in those special cases where 
there is an equitable ground for setting aside or 
rectifying the deed. ( Lord Maugham .) Martin 
Cashin v. Peter J. Cashin. 182 I.C. 419= 
12 R.P.C. 12=1939 M.W.N. 85=A.I.R. 1938 
P.C. 103 (P.C.). 

Binding character of—Mortgage-deed by 
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choice in such a case of avoiding the disposition 
is with the lessor and not with the lessee or his 
executor, it cannot be said that the Iess'ee or his 
executor must bring an action to get the disposi¬ 
tions declared void. ( Lord Porter.) S. C Jaya- 
wardene v. A. C. Jayawardene. 182 I.C. 770= 

12 A R V^ C tnln = ^ 0 r. L W ' 87=41 PLR - 717 
=A.I.R. 1939 P.C. 138 (P.C.). 

--Consideration—Onus of proof — Endor^e- 
ment by Registrar reciting payment of considera- 
tto n—-Effect of—Denial of consideration — Onus. 

I he onus of proving that a transaction recited 
in the endorsement on a bond which is witnessed 
by the Registrar is untrue is on the party who 
denies the truth of the statement contained in that 
endorsement. Where such endorsement recites 
that consideration for the bond was paid, it ptima 
facie establishes that the recited consideration has 
passed. It is then for the party denying con¬ 
sideration to prove that consideration has not 
passed. (Wort, A.C.J.) Nathuni Sao v. Lach- 
hminia. 180 I.C. 619=11 R.P. 520=5 B R. 
460=1938 P.W.N. 773=A.I.R. 1939 Pat. 108. 

- C onsideration—Onus of — Proof—Recital 

as to passing of consideration—Impeaching of — 
Onus. 

A person having an undoubted right to convey 
certain property conveyed it to his wife in lieu 
of dower debt and the recitals in the deed of con¬ 
veyance said that consideration did pass. The per¬ 
sons claiming through him claimed that conside¬ 
ration did not pass and the property in fact 
belonged to them. 

Held, that the burden of proving this was on 
them and they were in no better position than the 
transferor through whom they claimed. (Bose 
and Puranik, JJ.) Dalchand Mulchand v. 
Hassanbi. I.L.R. (1938) Nag. 333=176 I C. 
315=11 R.N. 41=A.I.R. 1938 Nag. 152. 

Consideration—Onus of proof—Recital of 


^ 

two Hindu brothers—Signature of deed by one 
only—Effect—If binding as regards executant's 
share. See Hindu Law—Alienation. A.I.R. 
1937 Nag. 54. 

Cancellation. 

■- Cancellation of—Lease disposed of con¬ 

trary to terms—Disposition avoided by landlord — 
Action for cancelling disposition—If necessary. 

It is true that a fidei commission property con¬ 
stituted and accepted cannot be revoked. It is 
no doubt also true that a solemnly executed and 
duly registered instrument must stand until set 
aside by a competent Court. Where however a 
lease has been disposed of contrary to the terms 
contained in it, and that disposition is void, or 
has been avoided by the landlord, there is no room 
for the application of such a doctrine, even in the 
case of a sale or other disposition for value, much 
less where the disposition is a gift. Since the 


payment of full consideration—Plea of non-pay¬ 
ment of part — Onus. 

Where there is a recital in sale deed in which 
the executants admit that they have received the 
whole of the consideration stated in the sale deed, 
and the executant also admit before the Sub- 
Registrar registering the deed that they have 
received fully the consideration recited in the deed, 
the burden of proving that a part of the con¬ 
sideration has not been paid and is due to them 
lies on them. It is not for the vendee to show 
that he has paid the full consideration. (Pollock, 
J.) Mohammad Mustafakhan v. Pt. Waman- 
rao. 19 N.L.J. 301. 

-—— Consideration—Onus of proof—Sale deed 

reciting payment of price—Plea of want of consi¬ 
deration — Onus. 

Where the fact that consideration was paid in 1 
the presence of the Registrar is recorded in the 
sale deed, the onus to prove that consideration did 
not pass and that the sale.deed was fictitious is 
on the party alleging it to be so. (Wort and 
Manohar Lall, JJ.) Joti Lal Sah v. Mt. 
Rameswari Kuer. 176 I.C. 129=4 B.R. 682=11 
R.P. 51=A.I.R. 1938 Pat. 281. 

- Consideration—Plea of absence of—Right 

to plead—Suit for possession by vendee under sale 
deed—Defendant in possession without title—-Plea 
of want of consideration—If open. . o 

A defendant in possession of property without 
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any title should not be allowed to plead want of 
consideration for a sale-deed on the basis of which 
the plaintiff sues for possession or any other 
defence which might be open to the vendor. 
(Barlee and Macklin, JJ.) Vithabai v. Malhar. 
I.L.R. (1938) Bom. 155=175 I.C. 190=10 R.B. 
524=40 Bom.L.R. 147=A.I.R. 1938 Bom. 228. 

- Consideration—Proof of—Release deed in 

favour of mortgagor—Evidence of mortgagor — 
Sufficiency. 

The uncorroborated evidence of a mortgagor 
could not be considered sufficient to prove actual 
payment of consideration for a deed of release 
in his favour. {James and Chattcrji, JJ.) Bank 
of Bihar, Ltd., Chapra v. Mahomed Ismail. 175 
I.C. 78=10 R.P. 575=4 B.R. 513=A.I.R. 1938 
Pat. 380. 

- Consideration — Stranger*s right to **npugn. 

Where the parties to the transaction uphold the 
passing of consideration, no stranger can complain 
of the want of inadequacy of the consideration. 
(Bose and Puranik, JJ.) Sahaudra Bai v. Shri 
Deo Radha Ballabhji. I.L.R. (1940) Nag. 
94=176 I.C. 57=11 R.N. 24=A.I.R. 1938 

Nag. 30. 

-- Construction—-Agreement regarding financ- 

ing of litigation—Litigant agreeing to let financer 
take one half share of properties as compensation 
for his trouble—Financer given right to join as 
Party and conduct proceedings in suits—Present 
interest or immediate right—If conferred — C. P. 
Code, O. 22, R. 10. 

An agreement in respect of financing a litigation 
provided, inter alia, that “one half (of the remain¬ 
ing properties) should be divided in equal halves, 
and one half should be taken by you as compensa¬ 
tion for your tipuble.you are entitled to join 

as party and conduct proceedings in the above 
suits.” 

Held, that the agreement did not confer upon 
the person who financed the litigation an absolute 
transfer of a share and did not operate to give 
him a present interest in the properties, there 
being no words of transfer capable of conferring 
an immediate right on the financer. The financer 
could not therefore claim to come in as a party 
on the record in place of the litigant on his death 
under O. 22, R. 10, C. P. Code. {Leach, C.J. and 
Krishnaswami Ayyangar, /.) Nelliappa Pillai 
v. Sethuramalingam Pillai. 1940 M.W.N. 829 
= (1940) 2 M.L.J. 337. 

-- Construction—Agreement to sell — Post¬ 
scripts—If part of agreement—Deed to be read as 
a whole—Vendee’s right to waive conditions. * 

A zamindar entered into an agreement with P 
to sell to the latter 800 acres of his undivided 
share in certain land. The land to be sold was 
specified to be land adjoining that of P. The sale 
deed which was drawn up was a document of 
great crudity and two paragraphs had to be added 
as postscripts before the document was completed 
and signed. It was contended on behalf of P 
that the two paragraphs described as postscripts 
should be cut off from the main body of the docu¬ 
ment and then the document be considered and 
that so far as the conditions in favour of P were 
considered he could waive them even at the bar 
and would accept any 800 acres out of the land 
9 f the zamindar. 

Held, that P, seeing that the stipulated land not 
Q. D —198 
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being in separate possession of the zamindar and 
that he could not give possession of it to him, 
was trying to give his claim a general instead of 
a specified character to make his agreement 
enforceable, but he could not be allowed to 
waive a condition of the contract as a condition 
in his power if he chooses. The postscripts were 
really part and parcel of agreement and the agree¬ 
ment could not be divided into parts by cutting 
off the postscripts. The document must be read 
as a whole and was for the sale of a specified 
parcel or portion of land. {Davis, J.C. and 
Dadiba C. Mehta, A.J.C.) Kirpal Das Jivraj 
Mal v. Manager, Encumbered Estates. 162 
I.C. 639=8 R.S. 171=A.I.R. 1936 Sind 26. 

- Construction — Ambiguity—Refer erne to 

judgment. 

If a decree as drawn up is ambiguous, the exe¬ 
cuting Court can look to the terms of the judg¬ 
ment. {Milter and Lodge, JJ) Rajendra Kishore 
Basu Roy v. Kumar Promotha Nath Roy. 

72 C.L.J. 49. 

- Construction — Ambiguous document — 

Surrounding circumstances—Conduct of parties 
— Relevancy. 

Where an ambiguous instrument has to be con¬ 
strued, the Court is not confined to the narrow 
limits of its uncertain terms. It has to look 
wider and view the surrounding circumstances 
and gather the intention from the subsequent 
conduct and acts of the parties. The question 
was whether an ambiguous document should be 
treated as- a lease or usufructuary mortgage. 
The parties throughout referred to it as a h as© 
and the defendant refused to amend the plead¬ 
ing and treated it as a question of law even 
though the lower Court remanded the case, 
thus giving him an opportunity of doing so. 

Held, that the document should be taken only 
as a lease. ( Vivian Bose, J.) Gangaram v . 
Mt. Kanchanbai. I.L.R. (1936) Nag. 60= 
164 I.C. 792=9 R.N. 34=A.I.R. 1936 Nag. 
168. 

- Construction — Annuity—Annuity in fa¬ 
vour of daughter and her lineal descendants — 
Some of lineal descendants dying without leav¬ 
ing lineal descendants—Their shares , if revert to 
grantor. 

A person created an annuity in favour of his 
daughter and her lineal descendants by a docu¬ 
ment, the material portion of which was as fol¬ 
lows:—“In my absence you will be entitled to 
realise this amount together with your sons, 
grandsons and other heirs of your body from my 
heirs and successors. ” Then there was a clause 
providing that none but the lineal descendants 
of the grantee would be entitled to have this 
allowance and that the daughters and other 
agnatic relations would not be entitled to it. 

Held, that it was not the donor's intention 
that if some of the lineal descendants of the 
grantee who enjoyed the annuity themselves died 
without leaving any lineal descendants behind 
them, their shares would lapse and revert back 
to the grantor and his heirs, if the other lineal 
descendants of the original grantee were alive, 
and that the annuity could, therefore, be claim¬ 
ed by the lineal descendants of the original 
grantee who might be living at any particular 
time and the shares amongst them should be cal- 
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ciliated on the principle of per stirpes and not 
per capita. (Mukherjea and Latifur Rahman, 
JJ.) Jyotish Chandra v. Prafulla Chandra. 
187 I.C. 330=12 R.C. 567=43 C.W.N. 937= 
70 C.L.J. 294=A. I. R. 1940 Cal. 167. 

- Construction—Assignment of rents and 

profits—If passes property itself—Mining lease 
—Assignment of income absolutely and for ever 
—If passes property itself. 

It is well settled in the case of bequests that 
a gift of rents and profits arising out of any 
defined property held by a testator is sufficient 
to pass the property itself. This rule is not 
confined to wills but also applies to gifts and 
assignments. It is open to an assignor to 
frame his documents- in any form he likes, and 
he may, instead of saying “I convey such and 
such property/’ use any other phraseology 
which will have the same effect. Assignment 
of rents and profits without limitation is suffi¬ 
cient to pass the property which is the source of 
such rents and profits and if the intention of 
the document appears to be to pass- the property 
itself, then a deed cast in that form will pass 
everything including the reversion, and no ques¬ 
tion of reversion remaining in the assignor can 
arise. 

Chatterji, J. —It is an accepted rule of con¬ 
struction that an absolute grant of the income 
of an estate passes the estate itself. In the 
case of a mining lease if the income of such 
property is assigned absolutely and for ever, 
nothing is left to the assignor. The property it¬ 
self passes to the assignor. ( Fazl Ali and Chat¬ 
terji, JJ.) Jyoti Prasad Singh Deo v. Samuel 
Henry Seddon. 19 Pat. 433=A.I.R. 1940 

Pat. 516. 

- Construction — Boundaries )— Discrepan¬ 
cy between designation of property in body and 
description by boundary—Former should prevail. 

If there is a discrepancy between the designa¬ 
tion of the property in the body of the grant 
and its description by boundaries, the designa¬ 
tion of the property must prevail. ( Mohammad 
Noor and Rowland, JJ.) Jyoti Prasad Singh 
v. Rajendra Narayan Sings* Deo. 162 I.C. 
838=8 R.P. 586=1936 P.W.N. 468=A.I.R. 
1936 Pat. 287. 

-Construction—Boundaries-—Land describ¬ 
ed as being within specific boundaries—Absence 
of mention of dimensions—Property recited to 
be “about 99 grounds”—If part of description 
—Vendor familiar with land and aware of ex¬ 
tent to be sold—Right to claim damages on 
ground insufficiency in area or extent. See 
Vendor and Purchaser. 1937 M.W.N. 1027. 

- Construction — Boundaries — Mistake in 

description of property within—Rule to be 

observed. 

When the description of boundaries is precise 
and accurate such description ordinarily 

will override mistakes or omissions in the des¬ 
cription of property within those boundaries. 
(Weston.) Ram Nath v. Bahadur Shah Khan. 
1938 A.M.L.J. 56. 

—- Construction,—Boundaries and area — Con¬ 

flict — Lease—Flan attached to deed—Conflict 
between boundaries and area—Which to prevail. 

A plan of the demised land attached to a 
lease-deed must be treated as forming part of 
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the deed. , Tliough the-words of the description 
in the deed are primarily relied on, in case of 
ambiguity the plan may control the body of the 
deed. Where 1 the lessee does not deny that he 
actually possesses the land which is depicted on 
the plan and there is no doubt that the land is- 
within the boundaries which are well defined, if 
in such a case there is a question as between 
boundaries and area, the former should prevail. 

( S. K. Ghose and Patterson, JJ.) Keshaji 
Lalji v. Piramall Gayenka. 179 I.C. 670= 
11 R.C. 590=67 C.L.J. 621=42 C.W.N. 405 
'=A.I.R. 1939 Cal. 129. 

- Construction—Boundaries and area — Con¬ 
flict between — Rule. \ 

When there is' a discrepancy between the area 
and the boundaries given in a deed, the bound¬ 
aries will normally be taken as the criterion for 
determining the property actually conveyed, ac¬ 
cording to law. ( Bhide, J.) Nand Lal v. 
Ghulam Ahmad. 175 I.C. 424=10 R.L. 718 
=A. I. R. 1937 Lah. 940. 

- Construction — Boundaries K and area — Dif¬ 
ference between—Rule. , • -• 

When a description in a document is partly 
correct and partly incorrect and the former part 
is sufficient to identify the subject-matter intend¬ 
ed while the latter does not apply to any subject, 
the erroneous part will be rejected in accord¬ 
ance with the maxim falsa demonstrate non nocet 
cum decorpore constat and extrinsic evidence to 
show that the intention of the parties was not 
in accordance with the part of the description 
which is correct is inadmissible. So, where there 
is a description of land in a document setting 
forth the boundaries and then specifying ,tho 
quantity as so many acres, etc., the description 
in regard to the acreage is considered to be 
mere false description if there is an error in the 
quantity, and the land within the boundaries 
passes by the document, whether it be less or 
more than the quantity specified. (Roberts, C. 

J. and Dunkley, J.) Baker Ali v. Amir;Ali 
Meah. 185 I.C. 641=12 R.R. 216=A.I.R. 
1939 Rang. 396. 

- Construction—Boundaries and area — Dis¬ 
crepancy—Which to prevail. 

In case of a discrepancy between dimensions 
and boundaries- the area specified within the 
boundaries will pass, whether it be less or more 
than the quantity specified. (Niyogi, J.) Rajlu 
Naidu v. Malar. I.L.R. (1939) Nag. 680= 

186 I.C. 165=12 R.N. 187=1939 N.L.J. 297 
=A-i-R- 1939 Nag. 197 - 

- Construction — Boundaries and area — 

Surrounding circumstances—When can be look¬ 
ed to—Intention of parties — Grant—Extent of 
property granted—Ascertainment —Falsa demon¬ 
strate— Doctrine of — Applicability and value of. 

In construing the terms of a document or 
grant it is permissible not only to look at the 
terms of the document but also to the surround¬ 
ing circumstances with a view to discover the 
intention of the parties as expressed in the deed. 
Where the terms of the deed are not clear and 
unambiguous and there is some inconsistency be¬ 
tween the different parts of the same document, 
the only way of solving the ambiguity, if any, 
is to look to the surrounding circumstances, 
namely, the circumstances which led to the grant 
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ot deed, and the circumstances subsequent to 
the grant in order to discover whether any por¬ 
tion of tiie deed or instrument of grant amounts 
to - a falsa demonstrate. No doubt in a case 
where the boundaries are undisputed or can be 
definitely ascertained, the extent., which is 
obviously wrong according to the boundaries, 
can be deemed to be a falsa demonstratia and 
therefore ignored. Whore the intention of the 
parties is that the boundaries are to be looked 
to for the purpose of deciding what is the land 
that is granted or the land to which the grantee 
is to be entitled, under the grant, and the deed 
also provides that, whatever the extent of the 
land intended to be granted might be, the en¬ 
tire extent of the land within the boundaries 
given in the deed is to be held by the grantee 
subject only to the condition that if that extent 
be found to be in excess of a specified area rent 
should bo paid for the area in excess, if the 
given boundary is a well-defined one about 
which there is really no dispute, that boundary 
must bo acted upon and cannot be ignored. If, 
however, it were certain that only a certain ex¬ 
tent is given and no more, and that the bounda¬ 
ries can therefore be entirely ignored, the case 
may be different. The doctrine of falsa demon- 
stratio nun nocet can be of very little use un¬ 
less one can be fairly certain that any particular 
demonstrate is false. In the case, however, of 
a boundary which is not well defined and which 
is disputed, and which fails to throw light, the 
boundary is of little help; and where the extent 
also cannot help to locate the boundary, the 
Court can only decide the question of extent by 
actual possession sometime before or after the 
grant. (Pandrang Rao and Venkataramana Rao , 
JJ.) Zamindar op Sivaganoa V. Karuthan 
Ambalam. 178 I.c. 626=11 R.M. 482=1938 
M.W.N. 335=A.I.R. 1938 Mad. 626= (1938) 
2 M.L.J. 490. 

- Construction—Boundaries and measure¬ 
ments — Discrepancy — Procedure. 

A substantial description of property such as 
by boundaries must prevail over measurements 
in a deed of conveyance, as measurements in 
deeds are seldom accurate. The real question 
to be decided is whether the deed intended to 
include the disputed site or not. (Vivian Bose, 
J.) Pannalal v. Bhatyalal. 173 I.C 680 
=10 R.N. S19=A.I.R. 1937 Nag. 281. 

- Construction — Charge. 

No particular form of words is necessary for 
the creation of a charge; it is sufficient if, haying 
regard to all the circumstances of the transac- 
tion ? the document shows an intention to make 
a particular property the security for payment 
of debt. (Ranjit mat, J.) Jugraj v. Goruram. 
1940 Mar.Ii.R. 74 (Civ.). 

- Construction — Charge—Document by ma¬ 
nager of Bank for proper discharge of duties. 

A person who, was appointed as a manager of 
a Bank agreed that he would furnish security to 
the value of Rs. 4,000 for the due and proper 
discharge of his duties. In pursuance of this 
agreement he executed a document in the body 
of which he conveyed and transferred to the 
Bank a certain house which the Bank was to 
have and to hold as security for the said post of 
t manager. The concluding portion of the docu¬ 
ment provided that in the event of his removal 


I from his post by resignation, dismissal, death 
' or otherwise, the Bank should reconvey the 
1 house to him. 

I Held, that the last provision must be read in 
the light of the earlier provisions and that the 
document read as a whole created a charge on 
the house in favour of the Bank for any amount- 
up to Rs. 4,000, which might become duo from 
the manager to the Bank by reason of his mis- 
1 conduct or failure to discharge his duty. (77a/- 
ries, C. J. and Dhavle, J.) Bank op Bihar, Ltd. 
v. Omitank Chatterji. 186 I.C. 221=12 R. 
P. 468=21 Pat. L.T. 262=6 B.R. 304=A.I. 
R. 1940 Pat. 283. 

|-Construction—Chit, fund—Bond to secure 

future subscriptions executed by bidder and her 
sons—Sons not parties to chit—Collapse of chit 
1 before term—Stakeholder assigning bond—Suit 
by assignee against executants of bond for re¬ 
fund of benefit received by bidder subject, to 
her right to take back subscriptions paid by her 
!—Maintainability. See Chit Fund — Kubi. 
44 L.W. 710. 

- Construction—Clause in bond that stated 

account of balance in writing and signed by 
directors conclusive proof — Directors, if entitled 
to bring within bond indebtedness not covered 
by it. 

A clause in a bond provided as follows*: “ . .. 
and also any balance of account which may be 
found due by the said obligor to the said com¬ 
pany .and of which said balance a stated account 
in writing made out of the books of the said 
company signed and certified by the directors 
for the time being of the said company shall be 
sufficient at law and conclusive proof without 
any other document or voucher to support the 
same ”. 

Held, such a clause could not. entitle the di¬ 
rectors to bring an indebtedness not covered by 
the bond within the bond. (Lord Thankerton.) 
Carson & Co., Ltd. v. D.M.C. Hulme King. 
1176 I.C. 6=11 R.P.C. 31=A.I.R. 1938 P.C. 
225 (P C.). 

-Construction—Clause in deed in contra¬ 
vention of statute—Rest of the deed severable— 
Whether estoppel arises from the part which is 
good. See Evidence Act, S. 115. 63 C.L. 

J. 52. 

- Construction — Conduct of parties—Sale 

of Khudkasht fields — Sale of “ excluding Sir and 
Khudkasht”— What passes — Proprietary rights 
—If reserved — Intention. 

Certain fields which were Khundkasht were sold 
under a deed of sale, which after detailing the 
area, revenue and cess and all the various rights 
of land and water, etc., described the property 
and closed with the words “excluding Sir and 
Khudkasht**. 

H#ld, that the words “excluding Sir lands’* 
were commonly used in documents in the Central 
Provinces to mean “excluding cultivating rights 
in Sir land, and that the intention of parties 
was to transfer proprietary right in Sir and 
Khudkasht, retaining only occupancy rights. 

Held, further, that in construing the deed the 
conduct of the parties and the subsequent deal¬ 
ing of the parties should be looked to. (Gruer, 
J.) Santoshrao v. Shequal. 20 N.L.J.39. 

— Construction — Conveyance—Land convey¬ 
ed excepting f, all coal and other minerals **— 
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Vendee’s right to petroleum and natural gas. 

A deed of conveyance of land contained an 
exception in the following terms:—“Excepting 
therefrom all coal and other minerals in and 
under thr said land and the right to use so 
much of said land or the surface thereof as the 
company may consider necessary for the purpose 
of working and removing the said coal and 
minerals. ” 

Held, that the words “all coal and other mi¬ 
nerals” meant grammatically “all coal and 
all other minerals. ” All minerals were, there¬ 
fore, excepted and there was no room for the 
inclusion in the transfer of any genus of 
mineral. Even if the word “all” was to be 
restricted in its- application to the word “coal,” 
it would still be impossible out of the single 
ingredient “coal” to construct a genus of 
minerals to which the succeeding general words 
could be confined. Petroleum and natural gas 
which come within the definition of “minerals” 
are therefore excepted, and the vendee is not 
entitled to them. ( Lord Russel.) The Knight 
Sugar Co., Ltd. v. Alberta Railway and Irri¬ 
gation Co. 10 R.P.C. 192=173 I.C. 88 (P.C.) . 

- Construction — Conveyance—“Unto and to 

the use of*. 

The words “unto and to the use of” in a 
deed are ordinary words of absolute conveyance 
under the English Conveyancing Law and Prac¬ 
tice, at any rate until 1926. ( Ameer Ali, J.) 
Kanti Chandra Mukherjee v. John Boisogo- 
MOFF. 42 C.W.N. 937. 

- Construction — Conveyance or trust — 

Document containing both declaration of trust 
and conveyance. 

A document containing both a declaration of 
trust and superimposed upon that a conveyance, 
has the effect of a conveyance. ( Ameer Alt, J.) 
Kantt Chandra Mukherjke. v. John Biosogo- 
moff. 42 C.W.N. 937. 

-Construction—Deed by father relinquish 

ing his rights in property—Deed by son agree¬ 
ing to pay father’s illegitimate son—Interest 
created in favour of latter, treated as gift or 
settlement or family arrangement or trust. See 
Hindu Law—Family Settlement. A. I. R. 
1937 Oudh 99. 

- Constuction — Deed of relinquishment of 

certain rights over property—If bars later ac¬ 
quisition of right of easement. 

In a partition between G and N, N executed 
a document which allowed G to build his house 
in any way he liked. Many years later, succes¬ 
sor of N claimed a right of easement against. 
G. It was contended that tho deed executed by 
A r was a bar to such claim. 

Held, that the document merely empowers G 
to build his house in any manner he though^ fit. 

It certainly did not amount to a relinquishment 
of the right of easement which would accrue to 
N or his successors in title after the prescribed 
period of 20 years had expired. The parties 
were not defiling with hypothetical rights which 
were to materialise in future, if at all, and the 
document executed by N was no bar to a right 
acquired later. ( Aglxa Haidar, J.) Mt. 
Maiibiib Begum v. Sum Mahomed. 162 I.C. 
733=8 R.L. 962=A.I.R. 1936 Lah. 109. 

-- Construction—Deed of sale in favour of 
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son at fathers instance—Property intended for 
maintenance of son—If gift. 

Parents usually make provision for the educa¬ 
tion and maintenance of their children and 
they may set aside property for such purpose, 
but. they do not as a rule gift the property to 
the child. ( Harries , C.J. and Chatterji, J.) 
Sahdeo Karan Singh v. Usman Ali Khan. 

6 B.R. 14=184 I.C. 113=12 R.P. 226=2(1 
Pat.L.T. 787=A.I.R. 1939 Pat. 462. 

- Construction—Deed to be construed as 

whole. 

Every agreement must be looked at as a whole, 
and for the purpose of understanding and in¬ 
terpreting the terms of any one clause it is 
right and proper that the Court should look at 
the rest of the provisions of the instrument and 
construe it as- a whole. (Costello and Panck- 
ridge, JJ .) Shamlal Singh v. Hmu Singh. 
166 I.C. 942=9 R.C. 626=A.I.R. 1936 Cal. 
472. 

- Construction—Deed to be taken as a whole. 

A document, for purposes of its construction,, 
must be considered as a whole. (R. C. Mitter , J 
Nagendra Mohan Nath v. Jogendra Nath Sen. 
63 C.L.J. 679. 

- Construction—Description of deed—Value 

of. 

The construction of a grant or other deed 
should be determined after considering the wholo 
of tho terms of the grant and any light that 
may be thrown on the matter by the circumstan¬ 
ces in which it was granted. The use of a 
particular term or expression to describe it should 
not be taken to be conclusive. (Wort and Row¬ 
land, JJ.) Darbar Saheb v. Bare Lal Kandarp 
Nath Sah Deo. 162 I.C. 797=8 R.P. 667=17 
Pat.L.T. 488=A.I.R. 1936 Pat. 276. 

- Construction—Documents in vernacular — 

English decisions—Value of. 

In construing documents in the vernacular it is 
not safe to rely upon English precedents. (Dhav- 
le and Agarwala, JJ.) Pancham Singh v. Pro- 
motha Nath. 16 Pat. 680=164 LC. 368=9 R.P. 

Ill (2) =1936 P.W.N. 662=17 Pat.L.T. 664= 
A.I.R. 1936 Pat. 450. 

- Construction—Duty of Court. 

Construction of a document is a matter of law. 
When a Court is called upon to construe a docu¬ 
ment, it is the duty of the Judge to construe 
the terms of the document according to law and 
como to an independent conclusion of his own 
as regards the rights and liabilities created by 
document. He is not bound to base his conclu¬ 
sion' upon matters which are irrelevant in a Court 
of law. ( Roberts, C.J. and Dunkley, J.) Baker 
Alt v. Amir Ali Meah. 186 LC. 641 = 12 R.R. 
216=A.I.R. 1939 Rang. 396. 

- Construction—Duty of Court—Opinion of 

attesting witness — Value. 

In the matter of the construction of a docu¬ 
ment, it is for the Court to decide the question 
by considering all the terms of the document. 

The opinion of the attesting witness in the mat¬ 
ter of such construction is of no importance. 
(Rachhpal Singh and Bajpai, JJ.) Shiam Par- 
tap Singh v. Baisni Madho Kunwar. 189 LC. 
767=13 R.A. 119=1940 A.WJt. (H.O.) 300= 
A.I.R. 1940 All. 363. 

- Construction—Form or description of docu¬ 
ment—If conclusive . 
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In construing a document, in order to determine 
the nature of the document one must look to its 
substance and not to its form or description. 
( Cornish, J.) ARiYAPirfhA Nadalwan v. Nachi- 
mutho Malavarayan. 165 LO. 660=9 R. M 
268 (2) =1936 M.W.N. 1104 = 44 D.W. 620=A.iR. 

1936 Mad. 918 = 71 M.B.J. 488. 

- Construction—Form or description of docu¬ 
ment—If conclusive. 

In order to construe the legal effect of any 
particular instrument it is not the description at 
the head of the document which ought to be 
the controlling factor; it is the substance of the 
document and not the form which is to be looked 
into. ( D. N. Mitter and Patterson, JJ.) Bhupati 
Nath Chakravartiiy v. Basanta Kumari Devi. 
63 Cal. 1098 = 40 C.W.N. 1320 = 167 LC. 713= 
9 R.C. 719 = A.I.R. 1936 Cal. 556. 

- Construction — Gift—Gift by Hindu woman 

in favour of grand daughter—Pules for construc¬ 
tion of wills—If applicable. 

Rules for the construction of wills made by a 
male in favour of a female do not necessarily 
apply to gifts inter vivos made by a Hindu 
woman to her grand daughter. The presumption 
in the case of a will made by a male in favour 
of a female turns on the estate which, on the 
death of a male, a woman normally takes. In 
the case of a deed of gift inter vivos, it is neces¬ 
sary to consider the terms of the gift and only 
in case of ambiguity to fall back upon the sur¬ 
rounding circumstances. Where the operative 
words in a deed of gift by a Hindu woman in 
favour of her grand-daughter were:—“I have gif¬ 
ted away to her all my rights and privileges 

pertaining to the above estate.that is, all 

the rights which I hold at present.No per¬ 

son whosoever has any claim to this share, gifted 
away; nor shall anybody have any hereafter.” 

Held, that the gift amounted to a gift of all 
the donor’s right, title and interest, whatever that 
might be. (Stone, C.J.) Sidnath v. .Tasoda Bai. 
in R.N. 287 = 173 I.C. 145 (2)=A.I.R. 1938 Nag. 
185. 

- Construction—Gift of moneys absolutely — 

Dattam and samarpimpabadina —Effect of — Ex¬ 
pression of wish that moneys are to be utilised j 
for the purpose of charity—If amount to dedica¬ 
tion for charity. 

The words dattam and samarpimpabadina con¬ 
note as absolute gift. The fact that the gift 
absolute is followed by an expression of the motive 
of the gift as being a charitable object, cannot lead 
to tho inference that a trust is created for that 
purpose. (Venkataramana Pao, J.) Seshachariaj 
v. Ramanuja Charlu. 173 I.C. 533=10 R.M 
602 = 1937 M.W.N. 768 = 46 D.W. 413 = A.I.R. 

1937 Mad. 789. 

— Construction—Gift or will—Tests to deter¬ 
mine—Intention how gathered—Surrounding cir¬ 
cumstances—Deed styled will—Property to be en¬ 
joyed by executant and his wife till death, and 
thereafter to go to named person absolutely — 
Declaration that he will not incur any debts 
thereafter—If will or gift. 

The question whether a particular document is a 
testamentary disposition or a transfer inter vivos 
depends not upon the mere form of the docu¬ 
ment but upon the intention to be gathered from 
tho document itself in the light of the surround¬ 
ing circumstances. Various tests have been for- 
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mulated by Courts for deciding whether a cer¬ 
tain document is a deed of gift or a will. The 
name by which the document is styled, the regis¬ 
tration of it, the reservation of a life-estate, the 
r^ervation of a power of revocation and tho use 
of the present or future tense are all circum¬ 
stances which are taken into consideration in 
coming to a conclusion on the point; all these 
are indications to find out the intention taken 
singly or cumulatively. Where the expression 
used in a document which is styled a will is “that 

« P f r ?, Perty ,f ha ' 1 be en joyed by me and my 
wife till my death, and after our death, you 
shall take possession of the lands, etc., of the 
above particulars and enjoy the same from son 
o grandson and so on in succession with powers 
of aLenatmn such as gift, sale, etc. Besides the 
debts already contracted on the said lands, “shall 
no. contract any further debts, etc., hereafter”, 

iv ' n ^ ntl °; ; s that 30 long as the executant is 

wif* L!! l bG 0WDer ' that after the death his 
wife shall be owner, and thereafter only the 

property should go to the person named in the 
manner indicated by him. There is no divesti¬ 
ture of ownership or a transfer of ownership 
in presenti m favour of anybody and the only 
operative portion is intended to take effect onlv 

THp Va 1S d0a ! h - an ; ! i3 testamentary in character 
The document is therefore a will and not a gift. 

he fact that the testator agrees not to incur 

any debts after the date of the document would 

sh,n<Tnf e *- er than a Wil1 ’ for such <»pres- 
.lons of intention are not uncommon in wills. 

irf 0 f h / D f more , than a P ioas declaration of 

wi t,0n t0 ea i Ve the P r °P ert y at the date of his 
lodv o uacncumbc I e d- The covenant binds no- 
! r? /’ and , e ; en he contracts debts that would 
, b ‘ ad h , 1,feinte T» t e ™n if the document is 
\r."^ true( as a £ lft * (Venkataramana Pao, J) 

t DRA ^ A v ' Seethamma. 1939 M.W.N 
1073 —A.I.R. 1940 Mad. 236. 

— -Construction—Gift to named person men- 
tioned as filling particular character or relation- 

fr ,P Z? eSC Z Pt T n °l true —Gift, if takes effect 
or fails Mention of donee as adopted son if 

an7 nnr Ttptl J >n persona designata or reason 
and motive of gift—Intention of donor . 

Where a person executes a deed of gift giving 

H^ > t Pe t r i ,eS 7 t0 a 2,°, ther P erson under the belief 
that the donee fills a certain character, and the 

language of the document shows that tho inten- 
tion of the donor is that the donee should take 
the gift only in that character, if the donor 
turns out to be mistaken, the gift must fail 
because the presupposed condition does not exist, 
in such cases the mention or description of the 
donee as filling a certain character or relation¬ 
ship is a reason and motive of the gift and in¬ 
deed a condition of it. But where the donor is 
under no misapprehension as to the facts and 
no fraud or deception is practised upon him and 
be uses language which can apply to no one 
but the donee, the donee must bo taken to be 
a persona designata and the gift must take effect 
irrespective of whether his description in the 
deed is true or not. The mention of the donee 
as filling a certain character must in such cases 
be taken to bo merely descriptive of the person 
to take under the gift deed. (Abdul Ghani and 
Nageswara Iyer, JJ.) Lakshamma v. Ere Gowda 
16 Mys.DJ. 434 = 43 Mys.H.C.R. 352. 
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- Construction — Intention—Row to be ga¬ 
thered — Duty of Court — Language of deed to be 
taken as a whole. 

In interpreting deeds, the Court must gather the 
intention from the words of the document, and 
for that purpose the language of the entire deed 
should be taken into consideration. The inter¬ 
pretation to be adopted should be one which gives 
effect, if possible, to all the parts and does not 
reject any of them. (Abdul Ghani, O.C.J. and 
Venkataranga Aiyangar, J .) Subbanarayana v. 
Ramachandra Rao. 18 Mys.L.J. 196. 

- Construction—Intention of parties. 

It is by the language alone of' any written 
agreement that the intention of the parties thereto 
can be deduced. ( Cunliffe and Henderson , JJ.) 
Nrisingha Prosad Chatterji v. Girindra Nath 
Mukerji. 165 I.C. 941 = 9 R.C. 466. 

- Construction—Intention of parties — Ascer¬ 
tainment—Surrounding circumstances—Law go¬ 
verning parties—Value of. 

The intention of the signatories to a document 
must be gathered from the document itself read 
in the light of the surrounding circumstances. 

Krishnaswamy Ayyangar, J .— The law by which 
the parties are governed may afford a guidance, 
as with its aid, it may be possible to ascertain 
what the executant was aiming at. But care must 
be taken to see that it is not over-emphasised. 
By itself, it is not of much value. {Leach, C.J. 
and Krishnaswami Ayyangar, J.) Maharajah 
of Venkatagiri v. Rajarajeswara Rao. I.L.R. 
(1939) Mad. 622=189 I.C. 123=13 R.M. 144= 
49 L.W. 717=1939 M.W.N. 522=A.I.R. 1939 

Mad. 614= (1939) 1 M.L.J. 831. 

- Construction—Intention of parties—Duty 

of Court to ascertain. 

In interpreting a document, the Court should 
place itself in the position of the parties to 
ascertain in the best way it can what was the 
intention of the parties when they entered into 
the transaction. (Venkataramana Rao, J.) Se- 
tiiurama Iyer v. Ramachandra Iyer. 168 I.C. 
588 = 9 R.M. 604=1936 M.W.N. 1000=44 L.W. 
759=A.I.R. 1936 Mad. 628. 

_ Construction—Intention of parties—How 

ascertained—Terms as a whole to be looked into. 

The intention of the parties to a deed has to 
bo gathered from the terms thereof as a whole. 
{Thom and Allsop, JJ.) Murari Lal v. Sami 
Updin Ahmad Khan. 1937 A.W.R. 115 = 1937 
A.L.J. 161 = 168 I.C. 988 = 9 R.A. 691 = 1937 A. 
L.R. 437 = A.I.R. 1937 All. 273. 

-Construction—Instrument of partition— 

Lists of shares to be allotted at partition to be 
completed in future by execution of formal regis¬ 
tered deed—If instruments of partition—If evi¬ 
dence of completed partition effected orally. See 
Registration Act, S. 17. 1937 M.W.N. 393. 

- Construction—Language of entire deed to 

be considered. 

The cardinal rule of interpretation for deeds 
as well as for other instruments is to gather 
the intention from the words of the document, 
and for that purpose the language of the entire 
deed should be taken into consideration. The 
interpretation to be adopted should be one which 
gives effect, if possible, to all the parts, and 
does not reject any of them. {Sir Shadi Lal.) 
Purnananthachi v. Gopalaswami Odayar. 63 I.A. 
436=164 LO. 20=44 LW. 422=9 R.P.O. 72= 
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1936 A.L.J. 1094=1936 A.W.R. 1089=38 Bom. 
L.R. 1247=64 C.L.J. 147=41 C.W.N. 14f=?17 Pat. 
L.T. 910 = 1936 'All.L.R. 782=1936 O.L.R. 482 = 
1936 M.W.N. 1189=1936 P.W.N. 873=1936 O. 
W.N. 709=A.LR. 1936 P.C. 281 = 71 M.L.J. 654 
(PC.). ; r M / , .r; 

- Construction — Language, and surrounding 

circumstances. . , 

Each document must be construed on its own 
language and with reference to its own circum¬ 
stances. {Dhavle and Agarwala , JJ.) Pancham 
Singh v. Promotha Nath Mitra. 16 Pat. 680= 
164 LC. 358 = 9 R.P. Ill (2) =17 Pat.L.T. 664 
= 1936 P.W.N. 552=A.I.R. 1936 Pat. 460. 

- Construction—Lease or easement—Kabuliat 

giving right of passage over land. 

The difference between a lease and an ease¬ 
ment is well defined. By a lease the owner of 
land retains his ownership but parts with posses¬ 
sion. The lessee is entitled to possess the land 
leased to the exclusion of all others. An ease¬ 
ment is a different thing. By granting an 
easement the owner of the land retains not only 
his ownership but also his possession. The gran- 
teo does not get possession of the land but gets 
merely a right to the limited use of the land. 

If a Kabuliat gives a right of passage over a 
narrow strip of land forming part of a larger 
part of land, the grantor does not part with 
possession of the land in any sense, and the 
Kabuliat is, therefore, not a lease, but' merely 
seeks to create an easement in favour of the 
grantee. {Sen, J.) Haram Chandra Mukho 
Padhya v. Shyama Charan Chakrabarty. 71 C.L. 

J. 248 = A.I.R. 1940 Cal. 447. 

- Construction—Lease or license — Test — Go¬ 
vernment lands made over to Railway Company 
for management—Grant of such land by Railway 
Company for cultivation of special crop for one 
year—Agreement termed license and prohibiting 
creation of any interest in the land in favour 
of the licensee—If lease or license—Suit for 
profits by Company and Secretary of State — 
Limitation. 

The distinction between a lease and a license 
consists in the fact that in the case of a lease 
there is a transfer of interest in land, whereas 
in the case of license there is no transfer of such 
interest. In determining whether a transaction is 
a lease or a mere license, the substance of the 
agreement must be considered more than the 
words. The B.N.W. Railway Company which was 
in possession and management of certain lands of 
the Government and which had no power to lease 
out the lands without the sanction of the Secre¬ 
tary of State for India granted part of such lands 
to one L. P., the father of the defendants for 
the purpose of cultivation of castor seed for a 
period of one year. The agreement under which 
the lands were so granted was termed a license 
and provided, inter alia, that the licensee should 
pay to the Railway Company in lieu of rent one 
half of the crop, that he shall not transfer or 
sublet, and that he should pay all expenses for 
execution and registration of the agreement. There 
was a clause providing that nothing therein con¬ 
tained should be construed to create any right, 
title or interest in favour of the licensee in the 
s^id land or neighbouring lands of the Railway 
Administration. In a suit by the Railway Co®- "• 
pany to eject the defendants and for rent ana 
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mesne profits, the defendants pleaded that their of the land, and therefore K Decame an occupancy 
father L.P., who was a settled raiyat of the village raiyat in respect of the land; the subsequent accep- 
in> which 'the railway lands were situated/ was tance by K of tho ijara of 1917 could not operate 
not a mere licensee butoa raiyat and acquired to deprive him of his occupancy rights. ( Agarwala, 
occupancy rights. The Secretary of State was J.) Jageshar Singh i>. Alakh Naraln Singh. 180 
made 2nd plaintiff. > / LC. 96=6 B.R. 335=11 R.P. 447 = A.LR. 1939 


Reld, that the deed of agreement conferred Pat. 265. 

on L.P., only the rights of a licensee and nothing - Construction — Maintenance allowance — 

more, and that he could not be considered as a j Heritability and transferability. 
tenant or as having held the land as a raiyat, 1 Some members of the family of a walcif brought 
that the circumstances under which the agreement a suit against the mutwallis of the wakf on the 
was executed took the case out of tho operation footing that tho wakf properties were still secu- 
of tho Bengal Tenancy Act, and that no occupancy lar and the defendants were mere managers. This 
rights or permanent tenancy rights were or could suit was compromised on the basis of an agree- 
bo acquired by the licensee L.P., or the defend- 1 ment entered into between the parties. According 
ants. * : to the terms of the agreement, the wakf was 

Reid, further, the claim for recovery of mesne i admitted as valid and binding, and the mutwallis 
profits was governed not by Art. 109 or 116, but agreed to increase the allowances payable under 
by Art. 149 of the Limitation Act, the land the wakf deed to some members of the family, 
being tho property of the Secretary of State and 1 The agreement further provided that on the death 
tho Railway Company being in possession merely of any of such members, the allowance payable 
a 3 Managing Agents. ( Courtney Terrell, C.J. and to him or her was to be distributed amongst his 
Agarwala, J.) Bengal North Western Rail* i or her heirs and residuaries in such proportions as 
way Co., Ltd. v. Janki Prasad. 163 I.C. 526= the family council would determine. 

9 R.P. 26 = 17 Pat.L.T. 206 = 1936 P.W.N. 298= Reid, that the agreement did not make sueces- 
A.I.R. 1936 Pat. 362. sivo life grants of allowances and that the rierht 


9 R.P. 26 = 17 Pat.L.T. 206 = 1936 P.W.N. 298= Reid, that the agreement did not make sueces- 
A.I.R. 1936 Pat. 362. sivo life grants of allowances and that the right 

-Construction—Lease or mortgage— Zar-e- to receive tho allowances was a heritable and 

peshgi lease—Payment of amount bataur zar-e- transferable one. ( R . C. Mitter and Biswas, JJ.) 
peshgi —Provision for payment of amount to land- Khajeh Sajidulla v. IIon’ble Lieutenant Na- 
holder by lessee—Latter to hold possession for five wab K. Habibullah. 182 I.C. 626 = 12 R.C. 
years—Lessor undertaking to repay zar-e-peshgi 86 (2) =68 C.L.J. 371 = A.I.R. 1939 Cal. 192. 


amount after 5 years—Nature of transaction— 


'onstrud ion—Marriage contract — Dower — 


Right of lesseo to hold after 5 years on non- Liability of surety—Summing up clause. 


payment of amount. See Agra Tenancy Act, Ss. 
86 and 92. 1936 R.D. 461. 


A deed of marriage contract after stating the 
factum of the marriage and its celebration, and 


- Construction — Lease or mortgage —Zar-e- mentioning that the husband had accepted his lia- 

peshgi kabuliyat by settled raiyat to landlord — bility to pay certain sum as prompt and certain 
Settlement of land for agricultural purpose at sum as deferred dower, provided that, in the un- 

fixed rate for three years accompanied by advance happy event of ‘variance’ between the parties 

termed peshgi money — Effect—Occupancy rights to the marriage, the husband should pay his wife 
—If acquired—Subsequent acceptance of ijara certain sum per month; that also A another 
creating mortgage—If destroys occupancy rights. person should pay certain sum per month to the 
In 1913, K, who was a settled raiyat of a vil- | wif e while the marriage subsisted. Then followed 
lage, executed in favour of the landlord a docu- i a declaration which was of the nature of a 
ment. described as a zar-e-peshgi kabuliyat, evi- ‘summing up’ of the preceding provisions. The de- 
dencing an advance of a sum of Rs. 145-8-0, as duration was in these terms: “It is declared that 

peshgi, and agreeing to pay a rent of Rs. 30-12-0 bot h the aforesaid dowers, that is the prompt 

for the term of lease which was for three years. an< ^ deferred, are payable in full by the man 
The deed recited inter alia that the executant who marrying, as all due debts are, that ho should pay 
was a cultivator had not sufficient kasht land for j die same without any deductions at the time they 

his maintenance in the mauza, that it became due, and that the girl married is entitled 

necessary for him to take settlement of further to recover the same from her husband and the 
kasht land for cultivation, that the landlord surety.” . 

granted his request for settlement of kasht and Reid, that within the four corners of the deed 

that, he had therefore taken settlement of the lands diere was not any definite or unequivocal under- 
described in tho deed on payment of the amount taking on part of A to pay the dower, and the 
as peshgi money for a term of three years com- j cursory reference to the surety in the summing 
mencing from the agricultural year, 1321 fasli, U P clause did not fasten the liability on the 
at a certain rate of rent per bigha. In 1916, K surety. ( Lord Alness .) Fatima Begum v. Ahmad 
was recorded as an occupancy raiyat in respect of -^ LI Khan. 167 LC. 785 = 1937 • O.W.N. 499 = 
the demised land. In 1917, the landlord executed O.L.R. 222 = 9 R.P.O. 237 = 3 B.R. 432=41 

an ijara deed in favour of K with regard to the ! C.W.N. 965 — 46 L.W. 30 —1937 A.L.R. 334=1937 
lands evidencing an advance of Rs. 200 as peshgi ^*W.N. 682=31 S.L.R. 279=A.LR. 1SS7 P.C. 121 


for a term of five years, which amounted to a —(1937) 2 M.L.J. 666 (P.C.). 

pledge of the land as security for the amount ad--Construction—Mortgage by creditor and 

vanced and provided for redemption. debtor to creditor of former—Undertaking to pay 

Reid, that the zar-e-peshgi of 1913 was only a mortgago jointly and severally—Description of 
cultivating lease, as the primary object of the debtor as surety—Effect—Liability of debtor—If 
same was to demise the land for cultivating pur- one of surety for, creditor. See Companies Act, 
poses, and the amount paid was only by way of 8s. 91-A and 91-B, Sen. I, Table A, Art. 73. 37 

premium and not a loan secured by the settlement Bom.L.R. 978=A.LR. 1936 Bom. 62. 
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- ('oustruction — Mortgage-deed — Period of 

redemption—Patent ambiguity. 

Where a mortgage-deed provides in the begin¬ 
ning that the property has been mortgaged for a 
period of four years but later on it is mentioned 
that the mortgagors shall pay the entire principal 
with interest and effect redemption at the end 
of a certain fasli which would be only three 
years and two months from the date of the exe¬ 
cution of the mortgage and in certain documents 
executed simultaneously with the mortgage-deed 
the latter is stated to have been executed for a 
period of four years, the inconsistency between 
the two statements contained in the mortgage-deed 
as regards the period of redemption must be re¬ 
garded as a case of patent ambiguity and the 
Court must give effect to the real intention of the 
parties which is to fix a term of full four years 
for redemption. ( Srivastava and Nanavutty, JJ.) 
■Raja Ram v. Rameshwar Bakhsh Singh. 12 Luck. 
109 = 161 I.C. 605 = 8 R.O. 335 = 1936 O.W.N. 354 
= 1936 O.L.R. 194 = A.I.R. 1936 Oudh 270. 


_ Construction—Mortgage or charge—Coven¬ 
ant against alienation — Legal effect of. 

A document which was described as a Zamanat- 
nama or security bond and which was not stamp¬ 
ed as a mortgage-deed, recited that the execut¬ 
ants had entered into an agreement with_ the 
plaintiffs for an advance of a sum of Rs. 5,000 
which would be paid by means of ' hundis drawn 
by tho executants on the plaintiff s hrm, from tia10 
to time, and that till the discharge of these hundis 
a certain house belonging to them would remain 
security with the plaintiffs. It was also stated 
that the house was free from any charge or en¬ 
cumbrance, and that until repayment in^full of the 
amount which might be advanced by the plaintiffs, 
the exwutants would not have the right to alienate 

the property in any way. , , 

Reid that the document merely created a charge 

in favour of the plaintiffs and not a mortgage 
and that the legal effect, of the covenant against 
alienation was merely to divest the executant 
of a portion of his interest in- the property in 
question and not to vest that interest in the plain¬ 
tiffs 39 A. 244, followed. (Talc Chand and 
Dalip Singh , JJ.) Vir Bhan v. Salto Ram 17 
Lah 659 = 164 I.C. 381=9 R.L. 113 (2) =38 P.L.R. 
1078 =A.I.R. 1937 Lah. 35. 

_ Construction—Mortgage or lease. 

On a construction of the deed in question. 

Held, that the transaction was a mortgage an 

not a zarpeshgi lease. ’The fact, that a rent 

w„s reserved was held not to preclude the Court 

from coming to such a conclusion The 

ence of the debt and the provision for rerfemp 

tion were held to indicate that it was a mort 

gage. (Wort and Rowland, JJ-) 

Husain i. Saddiq. 172 B 93 B = 1 i 1 f ? at l 
= 1938 P.W.N. 15=4 B.R. 206-18 Pat.L. 

T. 925=A.I.R. 1938 Pat. 35. 

_Const ruction—Mortgage or lease—Mort¬ 
gage and lease executed f im V ltane0usl yT N ° An r R e A 
ference to mortgage in the l0as ^ S D 612 
Tenancy Act, Ss. 86 and 92. 1937 R.D. 51Z. 

_ Construction—Mortgage or lease—Test to 

decide—Description in deed—If wateriai. 

It is impossible to decide the question whether 
a particular transaction was a mortgage °r a 
lease merely by the description given to it; the 


substance of the transaction, must be looked at. 
If the transaction is one of mortgage the fact 
that it is called a lease will be quite irrelevant. 
(Wort and Vanna, JJ.) Sarajbashini Gosh 
v. Baijnath Pandey. 176 I.C. 892=4 B.R. 
784=11 R.P. 121=A.I.R. 1938 Pat. 388. 

-Construction — Mortgage or sale. See 

Transfer of Property Act, S. 58 ( c )—Mort¬ 
gage or Sale. 1939 N.L.J. 644. 

- Construction — Mortgage or sub-lease — 

Deed by tenant to creditor—Excess profits to 
go in lieu of interest—Absence of provision for 
possession until repayment of debt—If mortgage 
or merely bond. 

A tenant borrowed money and sub-let his 
fields to the creditor, providing that the excess 
profits over the rent should go in lieu of interest, 
but there was no provision that the holding was 
to remain in the possession of the creditor as 
security for the repayment of the principal 
amount borrowed. 

Held, that document was not a mortgage, bur 
only a bond and that the creditor was in posses¬ 
sion not as mortgagee but as- a sub-tenant liable 
to ejectment. (Knox, J. M.) Jagwa v. Ram 
Peare. 1936 R.D. 365 (1). 

- Construction — Mortgagee paying stamp 

duty on mortgage bond in respect of certain 
amount—If can contend by maintaining another 
construction that larger amount is due. 

A person who has paid stamp duty on a bond 
on the footing that it was only for a certain 
existing debt, cannot afterwards be heard, by 
maintaining another construction, to say that 
the real amount was larger and to thereby ad¬ 
mit that the revenue was defrauded of the duty 
on the excess. (Lord Thankerton.) Carson & 
Co., Ltd. v. D.M.C. Hdlme King. 176 I.C. 
5=11 R.P.C. 31=A.I.R. 1938 P.C. 225 (P. 

C.). 

_ Construction—Oral evidence to determine 

intention — Admissibility. 

Oral evidence to determine the intention of 
the parties is certainly not admissible if the do¬ 
cument is unambiguous; but if there is doubt 
then it is permissible. (Vivian Bose and 
Puranik, JJ.) Narayan v. Co-operative Cen¬ 
tral Bank, Malkapuk. I.L.R.(1938) Nag. 
604=178 I.C. 293=11 R.N. 219=1938 N.L.J. 
82 =A.I.R. 1938 Nag. 434. 

- Construction — Partition — Subsequent 

conduct of parties—Value of. 

When a document clearly shows that a definite 
division has taken place between the parties, 
its legal construction and effect cannot be con¬ 
trolled or altered by evidence of the parties. 
(Sir Shadi Lai.) VenkatapAthi Raju v. 
Venkatanarasimha Raju. 63 I.A. 397= 
I.L.R. (1937) Mad. 1=38 Bom.L.R. 1238= 

64 C.L.J. 131=41 C.W.N. 7=17 Pat.L.T. 
881=164 I.C. 1=1936 O.W.N. 673=1936 A. 
L.J. 1039=1936 All.L.R. 778=1936 O.L.R. 
477=1936 M.W.N. 1249=1936 P.W.N. 727= 

44 L.W. 408=9 R.P.C. 66=1936 A.W.R. 955 
=A.I.R. 1936 P.C* 264=71 M.L.J. 658 

(PC.). 

-Construction — Partition deed — Langu¬ 
age plain, and unambiguous—Extrinsic evidence 
of contemporaneous or subsequent acts of parties 
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—Admissibility. See Hindu Law—Partition. 

(1937) 1 M.L.J. 96. 

-Construction — Power of attorney — If 

confers- authority to execute promissory note. 

See Principal and Agent. 171 I.O. 412. 

- Construction — Power-of-attorney— Intro¬ 
ductory particulars. 

The rule laying down that powers-of-attomey 
should be strictly construed relates only to the 
substantive part of the document where a parti¬ 
cular authority is conferred upon the attorney, r _ 

and not to mere introductory particulars in the ' the other hand, a Court of construction is not 
document. Documents in this country are not entitled to read words which are not there into a 
drafted with that meticulous care which is neces- 1 document if the document as it stands can be 
sary and parties should not be penalized for such given a rational meaning. ( Beaurnonl, C.J. and 
formal defects as are not material. ( Addison and \ Blackwell, J.) Wellington Cinema v. Perform- 
Din Mohammad, JJ.) Megh Raj v. Raghb\r ing Right Society, Ltd. I.L.R. (1937) Bom. 
Das. 178 I.C. 1005=11 R.L. 514=A.I.R. 1938 724=172 I.C. 408=10 R.B. 271=39 Bom.L.R. 


DEED. 

Rao. I.L.R. (1939) Mad. 622=189 I.C. 123= 
13 R.M. 144=49 L.W. 717=1939 M.W.N. 522 
=A.I.R. 1939 Mad. 614=(1939) 1 M.L.J. 831. 
- Construction—Reading words into docu¬ 

ment—Power of Court—Limits to. 

A Court of construction is entitled to read 
words into a document if that procedure is neces¬ 
sary in order to reconcile conflicting clauses or 
otherwise to give effect to what the Court con¬ 
siders from a perusal of the whole document to 
have been the real intention of the parties but, on 


Lah. 712. 

- Construction — Principles—Repugnancy be¬ 
tween earlier and later portion. 

A deed of sale purported to convey lands iden¬ 
tical with those covered by a prior lease. The 
lease contained dimensions of the lands, but the 
sale did not. It only contained a schedule in 


654=A. I.R. 1937 Bom. 472. 

-; Construction—Recitals—Value—Old trans¬ 
action. See Mortgage—Recitals. 1940 A.L.T. 
479. 


- Construction—Reference to other docu¬ 
ments—If permissible. 

The language of one document does not afford 
which the boundaries were given, following the ~ uc .^ ^ ss ' stance in the construction of another, 
description given in the lease. There was also a , ac 1 document must be construed according to 
rider appended to the schedule. Whatever may r e . ' v °. s wmch are contained in it. ( Thomas, 
have been the actual intention of the parties, ' ^ ^la-ul-Uasan and Hamilton, JJ.) Raghurai 
urtnal mpasiirpmpntc a rpnmmanrv he- 1NDRA *RASAD. 14 Luck. 89=175 I.C. 32 = 

10 R.O. 294=1938 R.D. 575=1938 O.L.R. 252= 
1938 O.A. 447=1938 O.W.N. 547=A.I.R. 1938 
Oudh 140 (F.B.). 

- -Construction—Reference to precedents — 

Propriety—Intention of parties—Duty of Court to 
ascertain. 

In construing deeds the words of each document 
must be taken and the Court must ascertain, as 
best it can, what the intention of the parties was 
in accordance with the terms expressed with them. 
It is not very profitable to attempt to construe a 
deed by reference to authorities. (Rowland and 
Chatterji, JJ.) Mathura Singh v. Palakdhari 
Singh. 187 I.C. 484=12 R.P. 598=6 B.R. 477 
=21 Pat.L.T. 770=A.I.R. 1940 Pat. 512. 

- Construction — Reference to precedents 

construing other deeds — Desirability—Intention of 
Parties—Duty of Court to ascertain. 

It is not very profitable to attempt to construe 
a document by reference to authorities construing 
other documents; the words of each document 
must be taken, and the Court must ascertain, as 
best as it can, what the intention of the parties was 
in accordance with the terms as expressed by them, 
and the document must be taken as a whole. 
(Wort, C.J. and Manohar Lall, J.) Rajkumar 
Bharthi v. S ur a j deo Sahi. 17 Pat. 737=177 
I.C. 533=11 R.P. 154=4 B.R. 834=19 Pat.L.T. 
737=1938 P.W.N. 659=A.I.R. 1938 Pat. 585. 

- Construction—Reference to precedents — 

Construing other documents — Propriety. 

The decisions based on the language in one will 
or document cannot afford any sure guidance in 
construing another will or document in a different 
language and made under different circumstances. 

It will be the duty of the Court to construe a 
particular document before it on the words in that 

__ _,...- ... — --. document itself, considered in the light of the 

(Leach, C.J. and Krishnaswami Ayyangar, J.) I surrounding circumstances. (Wassodew and 
Maharajah of Venkatagiri v. Rajarajeswara Thakor, JJ.) Hilalsing v. Udesingh. 173 I.C. 

Q.. D .—199 


actual measurements disclosed a repugnancy be 
tween the rider and the rest of the document. 

Held, that as the repugnancy turned to be one 
of misdescription in the rider, the misdescription 
should be rejected and that the rider would not 
prevail over the recital in the body of the sale 
deed. (Biswas, J.) Nagendra Bala Devi v. 
Baidyanath Chakrabarty. 175 I.C. 113=10 
R.C. 750=66 C.L.J. 202=A.I.R. 1938 Cal. 
225. 

- Construction —Purusha santhathi— Hindu 

impartible estate—Settlement deed—Provision for 
payment of maintenance allowance to junior mem¬ 
bers for life and after their death to their purusha 
santhathi— Illegitimate sons—If entitled to claim 
as purusha santhathi. 

The words " purusha santhathi” mean male issue, 
progeny or descendants, and used in their widest 
sense, the words would cover illegitimate descen¬ 
dants. But an illegitimate son can never be an 
aurasa son. Where a deed of settlement entered 
into between the holder of an impartible estate 
governed by the Mitakshara School of Hindu Law 
and his younger brother, provided that the estate 
should be treated as impartible and should descend 
along the eldest line of descent and that the 
younger brothers and their purusha santhathi 
were entitled to get allowance from the estate, 
that the holder for the time being should pay the 
younger brothers allowances until their death to 
their purusha santhathi, there is nothing in the 
context which warrants the assumption that ille¬ 
gitimate sons are included in the term purusha 
santhathi. The intention on the other hand would 
seem to be to limit the maintenance allowance to 
legitimate descendants and that the parties only 
contemplated the right of maintenance being con¬ 
ferred upon legitimate descendants and that they 
used the words purusha santhathi in this sense. 
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963=10 R.B. 406=39 Bom.L.R. 1217^=A.I.R. 
1938 Bom. 125. 

--—Construction—Release of specific property 

by Hindu coparcener, in favour of another copar¬ 
cener—Recital that thereafter only blood relation¬ 
ship and no monetary relationship existed between 
the two—If release of rights in all joint property. 
See Hindu Law—Joint Family. A.I.R. 1937 
Mad. 237. 

- Construction — Rules of — Construction 

against grantor. 

The rule as to construction against the grantor 
means that where in construing a document there 
is a doubt as to the quantity or quality of the 
estate conveyed, doubt should be dissolved in 
favour of the grantee. (Ameer Ali, J .) Kanti 
Chandra MuKherjee v. John Boisogomoff. 42 
C.W.N. 937. 

- Construction — Rules — Ejusdem generis 

rule—How far applicable. 

The ejusdem generis rule may be a sound one 
for the interpretation of statutes, <=ince a trained 
legal draftsman will generally carry the maxims 
of the learned Maxwell in his mind and will use 
a special form of drafting if he intends that 
general words should not run any risk of being 
interpreted otherwise than in their ordinary 
meaning; but with regard to any other class of 
documents, this canon of interpretation does not 
appear to have been anywhere authoritatively laid 
down as a rule of presumption. ( Beckett, J.) 

Wahid-ud-din v. Hosiery Knitting Mills, Ltd., 
Delhi. 40 P.L.R. 701. 

- Construction — Rules—Intention of party. 

It ;s entirely wrong for a Court to interpret a 
document in a particular way because some one 
taking under it chooses to put that interpretation 
upon it. The intention of a party to a document 
must be deduced from the document itself by 
giving the words therein their ordinary natural 
meaning. (Henderson and Sen, JJ.) Mahamad 
Ali v Dinesh Chandra Roy. I.L.R. (1940) 2 
Cal. 189=71 C.L.J. 432=44 C.W.N. 718=A.I.R. 
1940 Cal. 417. 

_ —Construction — Rules — Interest conveyed 

adequately defined—Addition of erroneous des¬ 
cription—Effect of. 

It is a settled rule of construction that if there 
are words in a document, which adequately and 
with sufficient certainty define the interest that 
is to be conveyed, the addition of an erroneous 
description would not vitiate it. (Mukherjea, /.) 
Khulna Loan Co., Ltd. v. Tarapada Bose. 44 

C.W.N. 783. . 

-C 0 ns tructio n — Rul es — Liberal cons true t ton. 

Deeds and contracts of the people of India 
ought to be liberally construed. The form of ex¬ 
pression, the literal sense, is not to be regarded 
so much as the real meaning of the parties which 
the transaction discloses. (Ranjitmal,J.) Jug- 
raj v. Gopuram. 1940 Mar.L.R. 74 (Civ.). 

- Construction—Rules of—Plain meaning to 

be given. ,. , 

An Instrument must be construed according to 

the plain meaning of the words and sentences 
contained therein. It is not proper to assume an 
intention apart 'from the language of the instru¬ 
ment itself and having done so to bend the 1 angji- 
age in favour of the assumption so made. (Addi¬ 
son and Din Mahomed, //.) ' JXtNi Brothers & 


DEED. 

Co. v. Shankar Lal. 178 I.C. 176=11 R.L. 414 
=A.I.R. 1938 Lah. 270. 

- Construction — Rules—Reference to ulti¬ 
mate consequences. 

A deed is to be construed not by reference to 
the ultimate consequences of fact which might 
flow from its execution and adoption, but in the 
light of what it purports to say and the legal con¬ 
sequences of what it does say. (Khundkar, J.) 
Bhabatarini Debi v. AshMantara Debi. 179 
I.C. 847=11 R.C. 620=A.I.R. 1938 Cal. 490. 

- Construction — Sale—Sale of house—If in¬ 
cludes adjacent chabutra also. 

A sale of a house does not include a sale of a 
chabutra adjacent to it, when there is no means 
of ingress and egress from the house on to the 
platform. (Dalip Singh, /.) Anup- Singh v. 
Arjan Lal. 41 P.L.R. 579. 

--— Construction — Sale-deed—Executant pur¬ 
porting to sell property for certain sum—Entire 
consideration left with vendee—Vendee to spend 
it on intended litigation relating to that property 
—Property if conveyed in presenti. 

Where the executant of a deed purports to sell 
a half share of the property to the vendee in lieu 
of a certain named sum, but the entire sale con¬ 
sideration is left with the vendee to be spent by 
him on an intended litigation in respect of that 
property, and the deed is executed, stamped and 
registered as a sale deed, the deed in favour of 
the vendee is a deed of sale conveying property 
to him in presenti. The vendee can, therefore, 
continue the suit brought by him along with the 
vendor for the recovery of the property, even 
though the latter withdraws from the suit. (Sri- 
vast ava, Ag.C.J. and Zia-ul-Husan.J .) BishesH- 
war Prasad v. Jang Bahadur. 12 Luck. 339= 
164 I.C. 1039=9 R.O. 130=1936 O.W.N. 857 
=1936 O.L.R. 549=A.I.R. 1936 Oudh 410. 

- Construction — Sale-deed — Indemnity cl¬ 
ause. . . . , .. 

Where a Sale-deed contains a provision that if 
in any way the entire property sold, or any portion 
of it, goes out of the possession of the vendees,, 
compensation is to be given either out of the other 
property of the vendors, or by the vendors person¬ 
ally, the contingency contemplated and provided 
for by the deed cannot be said to arise merely 
by the passing of a decree in respect of the pro¬ 
perty sold in favour of a third party. Accordingly 
a suit for compensation by the vendees would be 
premature before they are dispossessed in exe¬ 
cution of the decree. (King, CJ. and Smith, /.) 
Nanak Chand v. Irshad Husain. 160 I.C. 
960=8 R.O. 289=1936 O.L.R. 120=1936 CL 
W.N. 148=A.I.R. 1936 Oudh 136. 

—- Construction — Sale-deed — Indemnity cl¬ 
ause. # 

Where it is definitely provided in the sale-deed 
that in case of any disturbance or dispute the- 
buyer could claim his money with interest from 
the seller from the date of dispossession, it is not 
the intention of the parties that the buyer could 
claim compensation uiiless and until he is dis¬ 
possessed, and that contingency does not arise on- 
the mere passing of a decree in favour'd a third 
party until the buyer is dispossessed in execution! 

Of the decree. (King, C. /. and Nanavutty, Jj} 

BHag w ati Prasad v. Badri Prasad. 11 lL.ucJC'- 
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725=160 I.C. 454=8 R.O. 257=1936 O.W.N. 
143=1936 O.L.R. 73=A.I.R. 1936 Oudh 141. 

—- Construction — Sale-deed—Owner of a 16 

pie share in mahal mortgaging 3 pies share — Sub¬ 
sequent sale by him of 8 pies share—Portion of 
sale consideration left with vendee for payment of 
mortgage — Sale-deed, if includes mortgaged share. 

An owner of a 16 pie share in a mahal mort¬ 
gaged 3 pies and subsequently sold 8 pies share. 
It was stated in the sale-deed that the vendee 
should pay up the amount of the mortgage debt 
with a certain sum left with him for that purpose 
and should obtain a receipt. Nothing was said 
about this receipt being made over to the vendor, ! 
whereas if, in fact, this payment was being made 
on his behalf, it was obviously necessary that on 
payment being made, the receipt should be handed 
over to the vendor as it would not have been of 
any value to the vendee. 


DEED. 

executed which provided that "the half share in 
the zamindari together with all zamindari rights 
appertaining thereto masewa the decree for costs 
and mesne profits have been transferred.” 

Held, that the expression 'masewa' implied 
everything but the decree for costs and mesne 
profits. Hence the decree for costs and mesne 
profits was not transferred in addition to zamin¬ 
dari share. (Rowland and Chalterji, JJ.) Hal- 
dhf-r Prasad Singh v. Natha Singh. 189 I.C. 
875=13 R.P. 141=6 B.R. 868 =A.I.R. 1940 
Pat. 3. 


- Construction — Sale-deed conveying land 

“together zvith the external a>id internal rights for 
ever’'—,Interpretation of—Right to share in village 
shamilat or common land—If conveyed—Intention 
of vendor. 

_ _ An owner of land in a village sold the same. 

Held" that" the'use of" the words in “shall obtain | comprising 207 kana,s °[ ^nd under a registered 

deed of sale, specifying the fields by their numbers 


a receipt” implied that the receipt was being ob¬ 
tained for the benefit of the person who made the 
payment and who would retain it, and would 
equall}' take back the mortgage deed from the 
mortgagee and that, therefore, the only reason¬ 
able conclusion was that the 3 pies share mort¬ 
gaged was included in the 8 pies share covered by 
the sale-deed. (Yorke, /.) Brij Bhukhan v. 
Bhagwant Dat. 1938 O.A. 523=1938 O.W.N. 
290. 

- Construction — Sale-deed—Part considera¬ 
tion left with vendee for payment of debts in case 
vendor failed in suit—If contract of indemnity — 
Vendor’s right to such amount. 

Where under the deed of sale the vendee retains 
part of the consideration, and the deed contem¬ 
plates that the moneys retained were the moneys 
of the vendor, and there is a clear direction to 
apply the said moneys in discharge of two decrees 
only in the event of those litigations ending suc¬ 
cessfully in favour of the decree-holders the 


in the revenue records and giving the boundaries 
of the area, the southern boundary being described 
as “the area of the shamilat of the village.” After 
stating that the vendor had “now made an abso¬ 
lute sale of land—together with a share in the 
well and well gear,” the deed proceeded : “The 
agreement is that from to-day’s date the said 
vendee will enjoy possession of the land sold to¬ 
gether with the external and internal rigts for 
ever. In future I have been left no concern or 
connection with the aforesaid land sold.” No divi¬ 
sion of shamilat or common land of the village 
on which the villagers enjoyed the privilege of 
grazing their cattle, had been effected on the date 
of the sale-deed. The vendee claimed the right 
to participate in the shamilat, but the vendor dis¬ 
puted that right. 

Held, the sale-deed clearly showed an intention 
on the part of the vendor to convey to the vendee 
not only 207 kanals of land, but also all rights and 
object being to prevent the property from being interests which he possessed in association with 
sold in execution of those decrees, and payment *] ie ^07 kanals, including the right to a share in 
of interest for retention of money is expressly , e shamilat. I he sale was not only of the 207 
waived, the transaction does not amount to a kanals, but also of the external and internal 


rights for ever”, and the vendor's declaration that 
in future he was to have “no concern or connec¬ 
tion with the aforesaid land sold” constituted the 
most emphatic words of divestiture, giving no 
room for a suggestion of any kind of reservation 
by the vendor of any right to himself of claiming 
an as yet unascertained share of the shamilat. The 
words “external and internal rights” included a 
~ . .. c 1 a a • c right in respect of the 207 kanals to participate in 

Th a S H ng f ° f \u e the ultimate partition of the shamilat. (Lord 
-If to be^ gathered ^from ^the Macmillan.) Aya Ram v. Rupchand. I.L.R. 

.. .. (1937) Lah. 662=31 S.L.R. 646=169 I.C. 661 

=1937 O.L.R. 403=39 P.L.R. 687=1937 A.L. 
R. 631=10 R.P.C. 35=1937 O.W.N. 1084= 
66 C.L.J. 49=3 B.R. 688=1937 M.W.N. 1316 


contract of indemnity pure and simple and the 
vendor and his representatives are entitled to de¬ 
mand the money, the vendee not having to pay 
the moneys to discharge the decrees recited. 
(Venkataratnana Rao, /.) Sethurama Iyer v. 
Ramachandra Iyer. 168 I.C. 588=9 R.M. 604 
= 1936 M.W.N. 1000=44 L.W. 759=A.I.R. 
1936 Mad. 528. 


—Intention as 
terms only—Extrinsic evidence—Admissibility. 
See Evidence Act, S. 92. 17 Pat. 318. 

•Construction — Sale-deed — Sale of za¬ 


mindari share masewa decree for costs and mesne 

profits—Decree for costs and mesne profits —// | ^noa 7 \ J o mV 1r ?fi 7 U lP f V 
passes to vendee. 1 ^ Ml 

During the pendency of a suit by a lady for 
possession of zamindary property, the lady enter¬ 
ed into a champertous agreement with a third 
person whereby it was agreed that the latter 
should bear all the costs of the litigation and 
should receive in return half of the zamindari pro¬ 
perty. The lady got a decree for the zamindari 
property with mesne profits and costs. In 
accordance with the agreement, a sale-deed was 


-Construction—Sale-deed purporting to con¬ 
vey land with all rights—Vested remainder pos¬ 
sessed by vendor—If passes. See Power of At¬ 
torney—Construction. 50 L.W. 192. 

- Construction—Sale or agreement of sale — 

Specific recitals as to payment of consideration and 
conveyance of title—Vettdee given right of enjoy¬ 
ment with powers of gift, exchange and sale — 
Undertaking to execute document of power if 
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required by vendee—If actual sale or mere agree¬ 
ment of sale—Deed inoperative for want of regis¬ 
tration—Agreement to execute deed—If specifi¬ 
cally enforceable. 

Where a document contains not merely general 
words suggesting a conveyance and a definite 
agreement that another document will be executed, 
but contains recitals to the effect that certain pro¬ 
perty was sold this day and that a hundi for 
Rs. 2,000, which was the consideration for the 
sale, was payable with interest “from this day" 
and that as the vendor has received the amount, 
the property shall be held and enjoyed as long as 
the Sun and Moon last by the vendee as he likes 
with powers of alienation by way of gift, ex¬ 
change and sale, and there is a further provision 
that “if the vendee requires any document of 
power, etc., therefor, the vendor shall, without 
any delav, have the same completed whenever re¬ 
quired at the cost of the vendee" the deed cannot 
be taken to be a mere agreement to sell or as a 
document the main purport of which is the exe¬ 
cution of another document. The effect of the 
recitals is that the parties think that a sale has 
actually taken place that day and that a document 
is to be executed in the future only if the vendee 
should require it. The document must be taken 
to bring about an actual conveyance of property. 
Where such a document being unregistered is of 
no legal effect, no conveyance can be brought 
about. The promise to execute a regular deed in 
future being inseparable from the rest of the 
transaction, the vendee, if the land is not sold, 
cannot insist on the execution of a document as 
stipulated for, and the specific performance of the 
agreement cannot therefore be granted. (Horwtll, 
J ) M. R. M. Ramaswami Chettiar 7/. Muthiah 
Chettiar. 168 I.C. 528=9 61 00_44 L.W. 

569=A.I.R. 1937 Mad. 22=71 M.L.J. 641. 

_Construction—Sale or conditional mort¬ 
gage_Ostensible sale-deed—Condition for recon¬ 

veyance on repayment of consideration in one year 
in lump sum—Vendor not to mortgage or sell for 
paying for reconveyance—Property not to be sold 
or mortgaged for five years after reconveyance— 
Nature of transaction—Sale with condition for re- 
conveyance or mortgage by conditional sale. See 
T. P. Act, S. 58 (c). 1937 A.W.R. 773=A. I. R. 

1937 All. 724. 

-- Construction—Sale or exchange. 

The question whether a transaction is a sale or 
an exchange has to be decided by looking at its 
substance. A transaction cannot be converted into 
an exchange merely by the addition of some 
trifling non-pecuniary consideration to the price so 
as to defeat the right of pre-emptors. (Bhxde J.) 
Nihalu V. Bhagwana 162 I.C. 913-8 K.ij. 
970 (1)=38 P.L.R. 632=A.I.R. 1936 Lah. 

234 

-1— Construction—Sale or mortgage—Deed in 

form of sale—Amount advanced less than value 
of property—Parties referred to as creditor and 
debtor—Provision for re-conveyance on payment 
of amount within 12 years—If sale or mortgage by 

conditional sale — T. P. Act, S. 58 (c). 

A document in the form of a sale-deed tor 
Rs. 100, contained a provision that in case 1 pay 
you back the aforesaid sum of Rs. 100 before the 
completion of 12 years form this day, then you 
should reconvey to me the aforesaid land. It 


DEED. . . * ' 

was found that the consideration, wz., Rs. 100 
received, was less than the value of the property; 
the parties were referred to in the deed as creditor 
and debtor and it stated that the creditor paid to 
the debtor Rs. 100. 

Held, that the transaction was not a sale, but 
only a mortgage by way of conditional sale and 
the redemption clause clearly brought the case 
within S. 58 ( c ) of the T. P. Act. ( Beaumont, 
C.J. and Sen, J.) Rajaram Jayaram v. Tanubai 
Dhondiba. 186 I.C. 528=12 R.B. 347=41 Bom. 
L.R. 1251=A.I.R. 1940 Bom. 63. 


— 1 —-— Construction—Sale or mortgage—Test to 
decide—Surrounding circumstances—Sale-deed — 
Provision that if within certain period vendee de¬ 
sires to sell vendor would purchase for same 
amount—Greater part of property left in hands of 
vendor for rent—Inference of mortgage—If justi¬ 
fied. 

The question whether an ostensible sale is a 
pretence or a reality has to be determined by the 
construction of the document with the help of the 
surrounding circumstances. In order to show that 
a transaction of sale is really a mortgage and not 
a sale the party alleging it must satisfy the Court 
from the surrounding circumstances that the par¬ 
ties did not mean what they said. A clause in the 
sale-deed to the effect that if within a certain 
period the vendee desired to sell the property, the 
vendor has a right of purchasing it back at a 
fixed amount (the amount being the same as that 
for which the property is sold) would not convert 
the sale-deed into a transaction of mortgage. Nor 
would the fact that the greater part of the pro¬ 
perty sold is allowed to continue in the vendor's 
possession on lease for rent lead to the inference 
that the transaction is only a mortgage, unless it 
can be shown that the rent has been fixed at the 
specified amount to correspond with the rate of 
interest agreed on the amount due to vendee- 
mortgagee, and that the amount due to the latter, 
that is, the consideration for the sale, is treated 
as a continuing debt. ( Broomfield, Ag.C.J. and Sen, 

J ) Gulabchand Raychand v. Narayan Moti- 
ram. 186 I.C. 307=12 R.B. 317=41 Bom.L.R. 
1217=A.I.R. 1940 Bom. 1. 

- -Construction—Sale or perpetual lease— 

Validity of the condition to pay rent. 

Where a deed purports to be and is in fact a 
sale, the parties are referred to as the vendor and 
the vendee (baya and mushtari), the land trans¬ 
ferred as the land sold (arazi-mubaiya), the sale 
is described as bai kamil, it further provides that 
the vendee will remain in possession of the land 
sold with all rights of transfer of every kind from 
generation to generation like the vendor and that 
thereafter the executant and her heirs had no 
concern of any sort and no right (haq) left in the 
land sold, and all the rights (tamam haquq) in 
respect of the property sold are transferred in 
favour of the vendee, and the deed contains a 
stipulation to the effect that the vendee will pay 
a certain amount as rent to he vendor in respect 
of the land sold, and the sale is for a cash con¬ 
sideration. t t 

Held, the deed is an out and out sale of the 

property in favour of the vendee and not a per¬ 
petual lease, and the condition as to the payment 
of rent is repugnant to the nature of the transac¬ 
tion. ( Srivastava, C.J.) Shiva Nath Kunwar 
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v. Lachhmi Narain. 13 Luck. 662=10 R.O. 
132=171 I.C. 504=1937 O.L.R. 559=1937 O.W. 
N. 1138=A.I.R. 1938 Oudh 17. 

-- Construction—Sale or release—Sale of 

reversionary right by reversioner during lifetime 
of Hindu -widow—Subsequent deed after death of 
widow acknowledging further receipt of money 
and releasing all rights in property—If mere re¬ 
lease or sale — T. P. Act, S. 54. 

During the lifetime of a Hindu widow and while 
she was in the ownership of her limited estate, the 
reversioner to the estate executed a sale deed of it 
for Rs. 2,000 to the respondent. After the death 
of the widow the reversioner executed to the 
respondent another deed, which was styled as a 
release deed, which recited the prior sale and 
further recited: “As I am the immediate heir 
under reversionary right, and after the death of 
the said (widow) I represented to you that the 
said properties were sold before for a low price 
and that you should pay more, you agreed to it. 

I have on this day received from you Rs. 500 as 
cash and have hereby released all my reversionary 
right in the said property.” 

Held, that the document was a transfer by way 
of sale as defined by S. 54, T. P. Act; and that 
it was not necessary to a transfer of sale that the 
word “convey” or any formal terms should be 
used or employed; and that the intention to trans¬ 
fer the ownership for the price was to be inferred 
from the document; and the document was there¬ 
fore not a mere release deed. ( Cornish, J.) 
Ariyaputra Nadalwan v. Nachimuthu Mala- 
varayan. 165 I.C. 560=9 R.M. 268 (2) = 1936 
M.W.N. 1104 (1)=44 L.W. 620=A.I.R. 1936 
Mad. 918=71 M.L.J. 488. 

Construction — Sale of share in parent 


DEED. 

C.J. and Krishnaswami Ayyangar, J.) Maha- 
| rajah op Venkatagiri v. Rajarajeswara Rao. 
I.L.R. (1939) Mad. 622=189 I.C. 123=13 
R.M. 144=49 L.W. 717=1939 M.W.N. 622 
=A.I.R. 1939 Mad. 614=(1939) 1 M.L.J. 

831. 

- Construction — Settlement —Powers con¬ 
ferred under. 

Under a deed of settlement, E, a temale, wa3 
constituted a tenant for life of certain villages 
! which she was expressly precluded from burden¬ 
ing or transferring. On her death, the villages 
and the entire property were to become the 
property of S. E was given absolute rights 
over the movables. There were several pro¬ 
perties also which stood mortgaged to the estate 
with possession regarding which it had been 
settled that if the mortgagors got these pro¬ 
perties redeemed from E or the said E realized 
the amount due under them by means- of a suit 
then she would be entitled to spend the princi¬ 
pal and interest in any way she liked but E was 
not to have the power to transfer these mort¬ 
gagee rights. E accepted very small fraction 
of the mortgage money from the mortgagors in 
redemption of the mortgages. 

Yield, that she had no such power under the 
settlement. (Lord Macmillan.) Gajendra 
Shah v. Shankar Baksh SiNGn. 1938 A-W. 
R. (P.C.) 43=1938 O. A. 179=1938 A.L.R. 

134=4 B.R. 322=10 R.P.C. 206=67 C.L.J. 
118=47 L.W. 796=40 Bom.L.R. 731=172 I. 

C. 988=1938 O.W.N. 167=1938 O.L. R. 95 
=1938 A.L.J. 138=A.I.R. 1938 P.C. 84= 
(1938) 1 M.L.J. 849 (P.C.). 

Construction—Settlement by Sunni Maho- 


“patti”—If entails transfer of proportionate 
share of “shamilat patti”. 

Where a sale-deed transferring the half share 
of the vendors stated that they were transfer¬ 
ring the half share in the “patti with all the 
external and internal rights and interests appur¬ 
tenant to the share” it was held that words were 
quite appropriate to include a right in respect 
of the “shamilat” land also. ( Thomas, C.J . 
and Srhastava, J.) Mahadeo Singh v. Jaisiri 
Singh. 1940 A.W.R. (C.C.) 416=1940 O. 
W.N. 869=1940 O.A. 834=1940 R.D. 415 = 
A.I.R. 1940 Oudh 416. 

■Construction—Same word in the same do¬ 


cument—Different meanings—If can be given. 

The ordinary rule, no doubt is, that the same 
words used in one and the same document should 
be given the same meaning, but it cannot be an 
invariable rule and if there are reasons for 
attaching a different meaning, there is no reason 
why it should not be so taken. ( Thomas, C.J., 
Zta-vJ-Hasan and Hamilton, JJ.) Rag'htjrai v. 
Bindra Prasad. 14 Luck. 89=176 I.C. 232= 
10 R.O. 294=1938 O.L.R. 262=1938 R.D. 
676=1938 O.A. 447=1938 O.W.N. 547=A.I. 
R. 1938 Oudh 140 (P.B.). 

- Construction—Same word used in differ¬ 
ent parts of document—Meaning to be given. 

Where a word is used in a document in one 
sense, the same meaning must be given to it 
where it appears elsewhere in the document un¬ 
ices it is evident from the document that a dif¬ 
ferent meaning should be put upon it. {Leach, I 


medan woman—Direction to trustee to pay 
daughters after her death net rents and profits 
of property—Interest conferred. 

A Sunni Mahomedan woman executed a deed 
of settlement of a type very common under the 
English Law, which after conveying certain pro¬ 
perties to a trustee and after providing for pay¬ 
ment to her during her life such moneys as she 
shall require out of the rents- and profits, etc., 
inter alia provided: “upon the death of the 
settlor the trustee shall pay to the said Bai K 
(her daughter) during her life the net rents an*l 
profits derived from property A, and the trustee 
shall pay to the said Bai S (another daughter) 
during her life the net rents and profits derived 
from property B.' * 

Held, that under the Sunni Mahomedan Law, 
according to which the deed had to be construed, 
the gift was of a life-estate, and that the doneee 
were entitled to the net rents and profits derived 
from the respective profits during their life¬ 
time. {Beaumont, C.J., EangneTcar and Divatia, 
JJ.) Saroobai v. Hussain Somji. I.L.R. 
(1937) Bom. 18=166 I.C. 34=9 R.B. 108= 
38 Bom.L.R. 903=A.I.R. 1936 Bom. 330. 

—--Construction — Settlement deed — Con¬ 

ferment of absolute estate with power to enjoy 
with all rights—Subsequent clause prohibiting 
alienation—Effect of. See T. P. Act, S 11 

(1939) 1 M.L.J. 676. 

Construction—Settlement in consideration 
of withdrawal of suit against settlor by husband 
and wife—Endowment of 1 trust fund — Under¬ 
taking to pay interest to husband by settlor — 
Provision that in case of death of husband, be- 
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ncfit to go to his wife—Wife dying and hus¬ 
band remarrying—Sight of remarried wife to 
benefit of settlement. 

M against whom his grandson V and his wife 
G had filed a suit, the former for his share in 
certain properties- and the latter for her Stri- 
dhanam properties, executed a deed of settle¬ 
ment in consideration of the withdrawal of the 
suit against him. The deed provided inter alia , 
after referring to the suit by V and G, as fol¬ 
lows : “ I have arranged, out of my kindness, a 
capital of Rs. 10,000 out of my cash property and 
declared it as a trust, for the sake of your 
(F’s) help, improvement and benefit according to 
dharma. You shall have no right whatever either to 
receive or to make use of or alienate the afore¬ 
said amount during my lifetime; and it is only 
after my lifetime that said (trust) amount 
should come to you; but for the income (interest) 
of the said trust amount, I shall, during my 
lifetime, pay you throughout each and every 
month at the rate of Rs. 50 per month. If 
I should fail in this- condition you shall be only 
entitled to legally collect the aforesaid entire 
income (interest); but you shall not be entitled 
to legally collect the aforesaid entire principal 
trust during my lifetime. If perhaps any mis¬ 
hap should befall you during my lifetime, then 
your wife, your sons and grandsons shall alone 
become entitled to the aforesaid declared trust, 
interest, etc., everything.’ ’ The name of G appear¬ 
ed only in the preamble and not in the operative 
part. G died and thereupon V married the 
plaintiff. V having died, the plaintiff sued 
M the defendant, for the amount of Rs. 50 per 
month under the deed of settlement. 

Held (on a difference of opinion between 
Varadachariar and Burn, JJ.) that the interest 
created under the deed of settlement in favour 
of V, was not a vested heritable interest; that 
the settlor, when he used the expression “your 
wife,” contemplated only G , who was V*s wife 
living at the time, and that the plaintiff, who 
was subsequently married by V, had no right to 
claim the benefit of the settlement. ( Madhavan 
Nair, J., on a difference of opinion between 
Varadachariar and Burn, JJ.) Neelamma v. 
Mareppa. 163 I.C. 471=9 R.M. 10=1936 
M.W.N. 600=43 L.W. 742=A.I.R. 1933 

Mad. 388=70 M.L.J. 128. 

- Construction—Settlement or will. 

If a document executed by a father in favour 
of his sens states that the father has already 
given the property to them, the document is in 
reality a deed of settlement though it is des¬ 
cribed as a will. ( SJccmp, J.) Ram Chand 
v. Emperor. 189 I.C. 343=13 R.L. 88=41 
Cr.L.J. 729=42 P.L.R. 215=A.I.R. 1940 

La*. 274. 

- Construction—Single or different tenan¬ 
cies—Dakhila mentioning one rent and giving 
two names as tenants. 

Where a Dakhila mentions one rent and gives 
the names of two persons as tenants, there are 
no two tenancies but the tenancy belongs joint¬ 
ly to two persons. (R. C. Mitter, J.) Suren- 
dra Nath Mondal v. Bhudar Chandra Safui. 
177 I.C. 096=11 R.O. 307=67 C.L.J. 136= 
A.I.R. 1938 Cal. 690. 

-- Construction — Subsequent conduct — If 

relevant. 


DEED. ,/1 

If the words of a document are quite clear, it 
would not be proper to try to come id some 
other interpretation by reference to the Subse¬ 
quent conduct of the parties. (S. K. Ghose 
and Mukherjea , JJ.) Suresh Chandra Sen v. 
Mahendra Nath Mukherjea. 69 C.L.J. BIB 
<= A.I.R. 1939 Cal. 469. 

- Construction—Surety bond — Principle 

of construction—Operative part—If controlled 
by recitals. 

The principles of construction in the case of 
surety bonds are somewhat different from the 
principles which should be adopted in the con¬ 
struction of any other document. A surety in 
the eye of law is a favoured debtor and the well 
recognised and true canon of construction so far 
as surety bonds are concerned is that the opera¬ 
tive part of it is liable to be controlled by the 
recitals, at least when the latter are plainly in¬ 
consistent therewith, but not otherwise. ( Mukerji 
and S. K. Ghose, JJ.) Bir Bikram Kishore Ma- 
nikta Bahadur v. Jadab Chandra Choudhury. 
160 I.C. 388=8 R.C. 433=40 C.W.N. 246= 
62 C.L.J. 464=A.I.R. 1936 Cal. 817. 

- Construction — Surrounding circumstances 

—If to be considered—Intention of parties. 

In the case of a document which is plain and 
unambiguous, the intention of the parties should 
be gathered from the language of the document 
itself. There is no justification for referring 
to the surrounding circumstances. ( Venkata- 
subba Sao, Offg. C. J. and Horwill, J.) A.M.N. 
Khoyee & Co. v. Gordon Woodroffe & Co. 
I.L.R. (1937) Mad. 479=166 I.C. 313=9 R. 
M. 360=1936 M.W.N. 970=44 L.W. 676= 
=A.I.R. 1937 Mad. 40=(1937) 2 M.L.J. 

131. 

- Construction — “Surrounding circumstan¬ 
ces”—Bower of Court to see—Oral evidence of 
intention of parties — Admissibility. 

Though surrounding circumstances can be seen 
or looked at in order to arrive at an interpreta¬ 
tion of a document, no oral evidence relating to 
the intention of parties can be referred to under 
the guise of surrounding circumstances. The 
“surrounding circumstances” must be strictly 
limited to the state of facts, as they existed, 
under which the document came into existence or 
came to be executed. (Wassoodew and Thakor, 
JJ.) Hij^ad Sing v. Udesing. 173 I.C. 963 
=10 R.B. 406=39 Bom.L.R. 1217=A.I.R. 
1938 Bom. 126. 

- Construction — Surrounding circumstances 

—Subsequent conduct of parties—If to be taken 
into consideration—English canons of interpret 
tation—Applicability of. , 

In construing unsophisticated conveyancing 
deeds regard may be had to the surrounding or 
attendant circumstances as well as to the subse¬ 
quent conduct of the parties. In the case of 
such deeds it would be unreasonable to apply 
the rigid canons of interpretation appropriate 
to deeds executed in England- ( Lord Mac¬ 

millan.) Aya Ram v. Rurchand. I.L.R. (1937) 
Lah; 662=31 S.L.R. 646=169 I.C. 661= 
1937 O.L.R. 403=39 P.L.R. 687=1937 O. 
W.N. 1084=66 C.L.J. 49=10 R.P.C. 35= 
1937 M.W.N. 1316=1937 A.L.R. 631=3 B- 
R. 688=(1937) 2 M.L.J. 267 (P.C.). 

-Construction — Tauliatnama by M&home- 

dan lady mutwalli—Provision for succession or 
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4 ‘legal heirs such as sons and grandsons, etc.” 
of appointees as mutwallis—Female heirs—If 
excluded. See Mahomedan Law — Wakf. 63 
O.L.J. 673. 

- Construction — Transfer of property to 

Hindu female—Estate taken—If a limited one 
— Rule. 

Where there are no words used in a document 
to narrow the interest of a female to whom pro¬ 
perty is given or transferred, the estate convey¬ 
ed to her must be taken not to be a limited one. 
(Abdul Ghani and Singaravelu Mudaliar, JJ.) 
Kittamma v. Seshamma. 16 Mys.L.J. 232 
,=43 Mys.H.C.R. 43. 

-Construction — Trust or agency—Deed 

transferring property to another for manage¬ 
ment for term of years—Owners unable to 
manage conveniently—Power given to transferee 
to transact all the business of owner, to sue and 
realise rent, to appoint servant or agent, etc.— 
Power also conferred to sell with consent of 
owner—Owner reserving power to sell or mort¬ 
gage—If deed of trust or agency. See Limi¬ 
tation Act, S. 10 and Art. 89/6 C.L.T. 18. 
- Construction ,— Two possible construc¬ 
tions — Jxlw favours construction making deed 
valid. 

When two constructions of a deed are possi¬ 
ble, the law favours the construction which will 
make it valid. In understanding a deed, it 
should be taken most beneficially for the party 
in whose favour it is made. A deed should not. 
bo considered void where the words may be 
applied to any intent to make it good. (M. 
C. Ghose and B. K, Mukerji, JJ.) Brojks- 
wari Dassi v. Manoranjan Dutta. I.L.R. 
(1937) 1 Cal. 690=171 I.C. 626=10 R.C. 293 
=42 C W.N. 174=A.I.R. 1937 Cal. 167. 

- ■ Construction — Use of words *perpetual’ 
and ‘for ever* — Significance, 

The words ‘ perpetual * and ‘for ever* are words 
of flexible amplitude and if the circumstances 
under which the instrument is made and the 
subsequent conduct of the parties show an in¬ 
tention with clearness and certainly that a 
heritable and transferable grant was made, then 
it is open to the Court to give that meaning to 
those words. {Zia^ul-Hasan and Radha Krishna 
Sri Vastava, JJ.) Amar Krishna Narain Sinoh 
v. Nazir Hasan. 14 Luck. 723=1939 O.W.N. 
826=1939 O.L.R. 663=1939 A.W.R. (C. C.) 
160=183 I.C. 821=12 R.O. 67=1939 R.D. 
642=A.I.R. 1939 Oudh 267. 

- Construction — WiU. 

A document executed by a person in favour 
of his daughters which is expressly called a will 
in the beginning and at. the end and which is 
to come into operation after the date of the 
death of the executant, is in law a will and 
cannot be regarded as a deed of gift. ( 4bdul 
Rashid, J.) Imam Ali 1;. Sughran Begum. 
A.I.R. 1039 Lah. 382. 

Construction. — WiU or family arrange¬ 
ment—Deed "by Hindu styled vyavastha patra— 
Deed executed in contemplation of death—Recit¬ 
al of agreement between coparceners to sepa¬ 
rate and divide properties equally half and half 
—Directions as to management and provision of 
legacies out of executant’s share —Prohibition 
against adoption by widow of executant—Na- 
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ture of deed. See Succession Act, 8 . 2 ( h). 
39 Bom.L.R. 106. 

- Construction — Will or gift or contract 

—Deed executed jointly by donor and donee. 

It is difficult to conceive of a will being exe¬ 
cuted jointly by the testator and legatee. A 
memorandum of the points of a compromise 
arrived at between two parties which takes 
effect during the lifetime of one of them and 
by which both parties bind themselves to do 
certain things, is neither a will nor a deed of 
gift but a contract. ( Henderson and Sen, JJ.) 
Maiiamad Ali v. Dinesh Chandra Roy. I.L. 
R. (1940) 2 Cal. 189=71 C.L.J. 432=44 C- 
W.N. 718=A.I.R. 1940 Cal. 417. 

Execution. 

- Execution—Burden of proof—Rule as to 

—Document bearing signature — Inference — 
Presumption—Shifting of onus. 

The initial burden of proving execution 
of a document when it is denied is upon 
the person alleging execution. But if 
nothing else is known then the mere fact 
that a document is admitted to bear a certain 
signature and that it comes from proper custody 
ought not to be enough to raise an inference 
that it was signed with the intention of execu¬ 
tion. This inference arises in India directly 
from S. 114, Evidence Act. Persons do not 
ordinarily sign documents without intending to 
execute them: that is not the common course of 
human conduct, nor yet the common course of 
either public or private business. Consequently 
if any person wants to rely on an exceptional 
circumstance, if he wants to 6-how that in some 
particular instance the ordinary rule was abro- 
ated surely he must prove it and thus the 
urden shifts on him. ( Bose and Puranik , JJ.) 

Dalchand Mulch and v. Hassanbi. I.L.R. 
(1938) Nag. 333=176 I.O. 316=11 R.N. 41= 
A.I.R. 1938 Nag. 152. 

- Execution — Proof. 

It would be a serious thing to hold that exe¬ 
cution cannot be proved except by direct evi¬ 
dence. ( Bose and Puranik , JJ.) Dalchand 
Mulchand v. Hassanbi. I.L.R. (1938) Nag. 
333=176 I.C. 316=11 R.N. 41=A.I.R. 1938 
Nag. 162. 

Genuineness. 

- Genuineness — Proof — Stamp paper — 

Discrepancy between date of treasury seal and 
alleged date of sale. 

A deed of authority to adopt purported to 
have been executed on 9th November, 1915. It 
was written on a ten rupee stamp paper and the 
endorsement of the stamp vendor bore the date 
of 5th November, 1915. The stamp paper was 
sealed in the Treasury Office in November, 1915. 

It was proved that no ten rupee stamp sealed in 
that Treasury Office in November could have 
been in the hands of the stamp vendor on 5th 
November or could have been used for a deed 
executed on 9th November. No satisfactory 
explanation was offered of the discrepancy be¬ 
tween the alleged date of sale of the stamped 
paper and the alleged date of execution of the 
deed on the one hand and the date of the Trea¬ 
sury Office seal on the other hand. 

Held, that the document could not be genuine. 

(Lord Macmillan.) Srinivasan v. Krishna 
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Ayyar. 161 I.C. 1=1936 A.W.E. 314=8 
E.P.C. 178=1936 O.L.E. 160=1936 A.L.E. 
267=2 B.E. 336=1936 O.W.N. 287 (P.C.). 

Lease. 

-— Lease — Perpetual lease by shebait of 

deity—Legal necessity—Absence of recital as to 
— Evidence — Admissibility. 

Even where there is no recital of legal neces¬ 
sity in a document, a party is not. prevented from 
adducing direct or indirect evidence of legal 
necessity. And when a perpetual lease by the 
shebait of deity has been accepted and not chal¬ 
lenged for a long number of years by the she- 
baits succeeding the grantor, legal necessity 
can be inferred. (R. C. Mitter, J.) Ram Ki- 
shore Das v. Kedar Panda. 63 C.L.J. 22. 

Material alteration. 

- Material alteration—Alteration in entry 

not basis of suit — Suit, if liable to be dismissed. 

Where the alteration which has been found to 
have been made by the plaintiff is not in the 
entry on the basis of which the suit has been 
instituted but in an entry relating to repay¬ 
ment., the suit is not liable to l>e dismissed. 
(Din Mahomed, J.) Mukat Ram v. Sita Ram. 
189 I.C. 85=13 R.L. 67=42 P.L.R. 154=A. 

I. E. 1940 Lah. 228. 

- Material alteration—Bond not requiring 

attestation—Alteration by substitution of attesting 
witness—Liability of executant, if affected. 

In the case of a bond which does not require 
attestation, the substitution of one attesting witness 
in the place of another by erasing the name of the 
witness who had originally attested, does not 
amount to a material alteration, and it does not, 
therefore, affect the liability of the executant on 
the bond. (fax Lai, J.) Ishar Singh v. Sadhu 
Singh. 165 I.C. 74=9 R.L. 211=38 P.L.R. 855 
=A.I.R. 1936 Lah. 659. 

- Material alteration — Effect. 

A decree cannot be passed on the basis of a 
document which has been materially altered, unless 
the alteration is satisfactorily explained. ( Kichlu, 

J. ) Massu v. Dukkhan Dina Nath-Hemraj. 
41 P.L.R.J. & K. 25. 

—-—Material alteration — Effect — Document 
originally constituting conditional promise to pay 
—Alteration by plaintiff by cutting off part and 
making it unconditional—Right to succeed on. 

A plaintiff who sues upon a document in which 
he has made alterations or interpolations cannot 
in justice and equity be allowed to adduce 
secondary evidence of its contents or to succeed 
upon the same. Where a document, as it origi¬ 
nally stood, was a conditional promise to pay but 
the plaintiff cuts off a portion of it so asto make 
it an unconditional promise to pay, he is not 
entitled to succeed upon it. (Mohatntnad Noor 
and Dhavle, JJ.) Janardan Parida v. Prandhan 
Das. 190 I.C. 377=5 C.L.T. 45=A.I.R. 1940 
Pat. 245 * „ , „ , 

Material alteration—Effect of -Rule of 
English Law as to—Applicability to India. 

The rule relating to the effect of material altera¬ 
tion in a deed made after its execution by or with 
the consent of any party thereto, as it prevails in 
English Courts, is based on “great good sense. 

It is dictated by the public policy and is indepen¬ 
dent of considerations of clime or race. It is con¬ 
sistent with the principle of equity and good 
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conscience which have generally prevailed in 
India, unless they conflicted with Hindu or 
Mahomedan Law. There is no such conflict and 
there is no reason why the rule should not be 
made applicable to India. (M. R. Jayakar.) 
Nathu Lal v. Gomti Kuar. 190 I.C. 135=1940 
A.W.R. (P.C.) 107=1940 O.A. 564=52 L.W. 
313=1940 A.L.J. 598=1940 M.W.N. 1018=A. 
I.R. 1940 P.C. 160 (P.C.). 

- Material alteration—Rule as to—Scope of. 

A material alteration of a document by a party 
to it, after its execution without the consent of 
the other party, renders it void. But this rule 
applies to those documents only which are the 
foundation of the plaintiff's claim. It does not 
apply to documents which are merely evidence of 
the defendant’s pre-existing liability. (Tek 
Chand, J.) Sandhura Singh v. Kehr Singh. 
169 I.C. 228=9 R.L. 725=39 P.L.R. 396=A.L 
R. 1936 Lah. 1016. 

- Material alteration—Subsequent affixing of 

stamp—If amounts to. 

The subsequent affixing of a stamp on an 
account in a bahi, is not a material alteration when 
the integrity or identity of the contract is not 
changed by the alteration and that is not done 
with any fraudulent design, and a suit could, 
therefore, be brought on it. (Tek Chand, J.) 
Fateh Mahomed v. Surja. 188 I.C. 420=41 Cr. 
L.J. 527=41 P.L.R. 194=A.I.R. 1939 Lah. 486. 

- Material alteration — Test. 

It is well-settled that whenever any instrument 
is purposely altered by a person in lawful posses¬ 
sion of it in a material part of it, the instrument 
is void for the purpose of enabling any person 
to sue on it. The question in each case is whether 
the alteration made any material change as regards 
the rights and liabilities of the parties or their 
legal position. ( Mukherjea, J.) Surendra 
Nath Bose v. Krishna Chandra Kundu. 182 
I.C. 615=12 R.C. 84=43 C.W.N. 191=A.I.R. 
1939 Cal. 181. 

- Material alteration^-lVhat amounts to. 

Any change in an instrument, which causes it 
to speak a different language in legal effect from 
that which it originally spoke, which charges the 
legal identity or character of the instrument, either 
in its terms or the relation of the parties to it, 
is a material change, or technically, an alteration, 
and such change will invalidate the instrument 
against all parties not consenting to the change. 

(Mohamad No or and Dhavle, JJ.) Janardan 
Parida v. Prandhan Das. 190 I.C. 377=5 C.L. 

T. 45=A.I.R. 1940 Pat. 245. 

Recitals. 

- Recitals—Binding nature—Plea contrary to 

recitals—Burden of proof. 

The recitals in a document must be presumed to 
be true and are binding on the executant; and the 
burden of proving that they are incorrect is on 
him. ( Bose, J.) Mst. Nasiban v. Mohammad 
Saved. 164 I.C. 557=9 R.N. 41=19 N.L.J. 
179=A.I.R. 1936 Nag. 174. 

- Recitals—Value of—If prima facie evi¬ 
dence against executant—Execution of deed by 
guardian on behalf of minor—Effect of. 

Recitals in a deed are prima facie evidence 
against the executant and the fact that the exe¬ 
cutant happens to be the guardian of a minor is no 
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ground for not taking them as prima facie evi¬ 
dence unless it can be shown that they were made 
under a mistake or misapprehension. ( Venkata - 
ramatia Rao, J .) Ramudu v. Sanyasi Naidu, 52 
L.W. 629=1940 M.W.N. 1071=(1940) 2 M. 
L.J. 668. 

- Rectification—Mistake of parties—Burden 

of proof—Mortgage deed—Mistake in—Decree in 
suit on—Mistake repeated in decree—Rower of 
Court to rectify or set aside decree and mortgage 
deed—Limits to — Mortgage—If merged in decree. 

In a suit for rectification of a deed it is not ne¬ 
cessary for the Court to have evidence of a bind¬ 
ing contract antecedent to the instrument or deed 
which is sought to be rectified; it is enough if the 
plaintiff proves beyond reasonable doubt the con¬ 
current intention at the moment of executing the 
instrument, and that the instrument fails to give 
effect to that concurrent intention. It is open to 
the Court to act upon intrinsic evidence upon the 
face of the deed itself that there was a mutual 
mistake. If there has been a mutual mistake in 
a mortgage deed in the description of the proper¬ 
ty, and the same mistake has been reproduced in 
the decree, but no sale has resulted in execution 
thereof, the Court may re-form the mortgage deed 
and the decree so as to make them conform to the 
intention of the parties. Mere laches is not a 
bar if the^ rights of third parties have not inter¬ 
vened. Nor can it be said that the mortgage deed 
is merged in the decree; since a mortgagor can 
redeem until confirmation of the sale, there is no 
merger of the security in the decree. (Black- 
well, J .) Nooruddin Esmailji Kurwa v. Maho¬ 
med Umar Subrati. I.L.R. (1940) Bom. 605 
42 Bom.L.R. 605=A.I.R. 1940 Bom. 321. 

Setting aside. 

- Setting aside—Fraud—Sale deed—Gross in¬ 
adequacy tn price—If evidence of fraud justifying 
setting aside. 

The rule adopted by the Courts administering 
equity, justice and good conscience, is that a tran¬ 
saction such as a sale-deed will be set aside on 
the ground of fraud, when such inadequacy in 
price is made, out as would shock the conscience 
and amount in itself to be conclusive and deci¬ 
sive evidence of fraud. (D. N. Mitter and Patter- 
son, JJ.) Nalini Kishore Choudhury v. Atul 
Chandra Chakrabarty Choudhury. 40 C.W. 
N. 561. 

~~l Setting aside — Onus—Admission of execu¬ 
tion by illiterate woman. 

A woman not being a pardanashin lady but an 
illiterate woman in the habit of conducting her 
own business admitted the execution of a docu¬ 
ment but alleged that she put her thumb impres¬ 
s ' 11 on the document through misrepresentation, 
phe admitted that she was negligent in not hav¬ 
ing the document read out to her. 

Held, that in these circumstances the burden of 
proof was on her to show that the document was 
executed under fraud or misrepresentation. 
(Yorke, J.) Mahdei v. Ishwari. 174 I.C. 843 
= 10 R.C. 278=1938 O.W.N. 531=1938 O. 
L.R. 228 =1938 0.A. 393=A.I.R. 1938 Oudh 
152. 

- Setting aside—Undue influence—Gift by 

old lady to medical attendant who treated her 

Q. D.—200 
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free shortly before gift—Presumption of undue 
influence—Suit to set aside—Onus of proof of 
validity — Principles. 

In a suit by a donor to set aside a gift deed 
executed by him or her on the ground that it was 
executed under the influence of the defendant 
(donee) without independent advice, the onus is 
on the defendant to prove that the gift was the 
result of the free exercise of the plaintiff’s inde¬ 
pendent will. Where the relationship between the 
donor and donee have at or shortly before the exe¬ 
cution of the gift been such as to raise a presump¬ 
tion that the donee had influence over the donor, 
the Court will set aside the voluntary gift unless 
it is proved that in fact the gift was the sponta¬ 
neous act of the donor acting under circumstanc¬ 
es which enabled the donor to exercise an inde¬ 
pendent will and which justify the Court in hold¬ 
ing that the gift was the result of a free exercise 
of the donor’s will. The most obvious thing for 
the donee to show is that the gift was made after 
the nature and effect of the transaction had been 
fully explained to the donor by some independent 
and qualified person so completely as to satisfy 
the Court that the donor was acting independent¬ 
ly of any influence from the donee and with the 
full appreciation of what he was doing. Indepen¬ 
dent advice need not necessarily be the advice from 
a lawyer. An old widow of about 82 years, who 
was attended by a medical man on two occasions 
of her illnesses in 1928 and 1930, for which he did 
not make any charge for his professional services, 
executed in his favour a deed of gift in 1931, con¬ 
veying to him in fee simple certain land together 
wdth a building thereon. Afterwards she claim¬ 
ed to have the deed set aside as having been exe¬ 
cuted under the influence of the donee. 

Held, that the donor and donee stood in the rela¬ 
tionship of patient and client or had stood in that 
relationship so recently as to necessitate that the 
defendant should rebut the presumption of influ¬ 
ence arising from that influence; but since the 
donor was an intelligent, astute and strong willed 
woman and had not betrayed any sign of mental 
weakness, and had executed the deed after advice 
with full knowledge of what she was doing, the 
presumption of influence was rebutted, and the 
transaction must be regarded as having been the 
result of the free exercise of the debtor's inde¬ 
pendent will. (Sir Lancelot Sanderson. ) James 
Augustus Williams v. P. P. Johnson. 172 I. 

C. 527=10 R.P.C. 138=47 L.W. 99=1937 A. 
W.R. 1155=1937 A.L.J. 1027 (P.C.). 

Validity. 

- Validity — Onus—Person ignorant of Eng¬ 
lish affixing mark to document urritten in English. 

Where a person not knowing English has affix¬ 
ed his mark to a document written in English 
language, the onus to prove that the document 
was properly explained and interpreted to the 
I person affixing his mark so as to make him under¬ 
stand its true import is on the party relying on 
the document. (Lord Russel of Killowen.) Kwa- 
min Basayin v Benudentu 11 . 170 I.C. 423= 

10 R.P.C. 66=A.I.R. 1937 P.C. 274 (P C ), 

■- Validily—Wrong statement as to consider¬ 

ation—If invalidates deed. 

Where a person having an undoubted right to 
transfer certain property conveys it to his wife in 
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lieu of dower debt and the recitals in the deed of 
conveyance state that consideration did pass, the 
mere fact that the consideration is wrongly stat¬ 
ed in the deed will not be enough to invalidate 
the deed. ( Bose and Puranik, JJ.) Dalchand 
Mulchand v. Hassanbi. I.L.R. (1938) Nag. 
333=176 I.C. 315=11 R.N. 41=A.I.R. 1938 
Nag. 152. 

DEFAMATION. See (1) Penal Code, S. 499, 

(2) Tort—Defamation. 
DEFENCE OF INDIA ORDINANCE (V OF 
1939), R. 34 (6)— Scope — Profiteering—If off¬ 
ence—Prejudicial act—If includes profiteering . 

R. 34 (6) of the Defence of India Ordinance 
is not aimed at profiteering and profiteering was 
not intended to be included in the definition of 
“prejudicial act” in R. 34 (6). ( Agarwala, /.) 

Kesrilal Kedia v. Emperor. 187 I.C. 533=6 

B. R. 493=41 Cr.L.J. 467=12 R.P. 639=21 
Pat.L.T. 273=1940 P.W.N. 458=A.I.R. 
1940 Pat. 373. 

-R. 34 (6) (e)— Sentence on conviction 

under — Considerations. 

In sentencing an accused on a conviction under 
R. 34 (6) (e) of the Defence of India Rules the 
Magistrate should not take into consideration the 
fact that the accused was a member of a revolu¬ 
tionary party and a history-sheeter. 

The Court is concerned only with the construc¬ 
tion of the speech and it has not to see the effect 
of the speech on the mind of the people. ( Thomas, 

C. J.) Chandra Bhan Saran Singh v. Em¬ 
peror. 1940 O.W.N. 867=1940 O.A. 830= 
1940 A.W.R. (C.C.) 438. 

-R. 34 (6) (e)— Speech, if amounts to 

( prejudicial act ’— Intention—How to be ascer¬ 
tained. 

Where the question to be decided is whether a 
particular speech amounted to a ‘prejudicial act,’ 
the intention of the accused has to be gathered 
from the speech as a whole and not from words 
and isolated sentences here and there. ( Thomas, 

C J .) Chandra Bhan Saran Singh v. Em¬ 
peror. 1940 O.W.N. 867=1940 O.A. 830= 
1940 A.W.R. (C.C.) 438. 

-R. 34 (6), (g) and (h)— Scope and effect 

of — Trader increasing price of dhoties by 10 per 
eent — Offence—Clothing not notified as essential 
commodity — Effect. 

The increase by a merchant or trader of the price 
of dhoties by about 10 per cent, is not an act like¬ 
ly to cause fear or alarm to the public or to any 
section of it under R. 34 (6) (g) of the Defence 
of India Ordinance, and is not likely to have any 
bearing on the efficient prosecution of the war and 
the defence of India or the public safety; nor can 
it be said to prejudice the public interest under 
R. 34 (A), especially when there is no evidence 
that clothing has been notified by Government as 
an “essential commodity” within the meaning of 
R. 34 (3). Hence the increasing of the price of 
dhoties cannot be held to be an offence under R, 34 
(6). ( Agarwala, J.) Kesrilal Kedia v. Em¬ 

peror. 187 I.C. 533=6 B.R. 493=21 Pat.L. 

T. 273=41 Cr.L.J. 467=12 R.P. 639=1940 
P.W.N. 458=A.I.R. 1940 Pat. 373. 

-R. 81 (4)— Applicability—Trader increas¬ 
ing price of dhoties by 10 per cent. — Offence — Ab¬ 
sence of order fixing price of cloth—Effect of. 
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DEKKHAN AGRIC. REL. ACT, (1879), ' 

1 Before a trader who increases the price of cloth 
can be held to be liable under R. 81 (4) of the 
Defence of India Ordinance, it must be proved 
that there is an order controlling the price of 
cloth. When there is no order fixing the price of 
cloth in a District, a trader in that District who 
increases, the price of dhoties by about 10 per 
cent, cannot be held to have committed an offence 
under the Defence of India Rules. {Agarwala, J.) 
Kesrilal Kedia v. Emperor. 187 I.C. 533=41 
Cr.L.J. 467=6 B.R. 493=12 R.P. 639=21 
Pat.L.T. 273=1940 P.W.N. 458=A.I.R. 
1940 Pat. 373. 

———R • 81 (4)— Burden of proof—Charge of 
selling commodity at more than 20 per cent, above 
the price prevalent on 1—9—1939 —Essentials to be 
proved for conviction. 

On a charge under R. 81 (4) of the Defence 
of India Ordinance (V of 1939), read with Gov¬ 
ernment Notification No. 3682|33 ( b ), General 
Department of having sold a specified commodity 
at a price more than 20 per cent, on the price 
prevalent on 1—9—1939; the prosecutors, in order 
to make out the offence, have to prove (1) that 
they purchased the article at a particular price 
from the accused; (2) the price that prevailed 
on 1—9—1939 for that class of commodity; and 
that such price was more than 20 per cent, less 
than the price charged by the accused. Unless 
these are satisfactorily proved, it cannot be said 
that the offence is established and a conviction can¬ 
not be sustained. ( Beaumont, C.J. and Sen, J.) 
Emperor 7/. Mahomedali Walijee. 189 I.C. 402 
= 13 R.B. 77=41 Cr.L.J. 737=42 Bom.L.R, 
473=A.I.R. 1940 Bom. 254. 

DEKKHAN AGRICULTURISTS’ RELIEF 
ACT (XVII OF 1879)— Scope and effect of— 
Nature of jurisdiction under—General law—If ex¬ 
cluded. 

The existence of S. 74 pf the Dekkhan Agri¬ 
culturists’ Relief Act makes it incontestable that 
the Act operates conjointly with the provisions of 
the general law: except in so far as any specific 
provision of the Act displaces the general law,, 
the general law is to apply. The Act creates in 
some cases a special jurisdiction. In other cases 
it confers powers of a nature different from those 
ordinarily exercised by the Courts; and,according , 
to the rules of interpretation of statutes, those 
powers must be deemed to be conceded without 
which that jurisdiction cannot be exercised. ( Tyab- 
ji, J .) Visharam Surba v. Amrat Dhaku. 39 
Bom.L.R. 559. 

—-— Suit on mortgage — Consideration—Onus 
of proof . 

It is not the law that in a suit on a mortgage 
executed by an agriculturist the plaintiff has to 
prove consideration. There is nothing in the Act 
which throws the burden of proving considera¬ 
tion on the plaintiff. The Act only says that the 
Court shall satisfy itself on certain matters, in¬ 
cluding consideration; and in such cases the issue 
should be; “what was the consideration?V with 
the burden thrown neither on the plaintiff nor on 
the defendant. (Macklin, J .) Talakchand v. 
Bhan Maruti. 164 I.C. 148=9 R.B. 60=3* 
Bom.L.R. 526=A.I.R. 1936 B om. 286. 
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DEK. AGRIC. REL. ACT, (1879), S. 2. 

- S . 2—‘ ‘Agriculturists”—Minor inheriting 

agricultural lands if. 

*‘Agriculturist” as defined in S. 2 of the Dek- 
khan Agriculturists* Relief Act, does not exclude 
a minor, A minor is as much capable of being 
an agriculturist as an adult. If a minor inherits 
only agricultural lands and his chief source of 
maintenance is, the income of those lands he is an 
“agriculturist”. ( Kama , /.)' Mahadev At- 
maram v. Ramchandra. 173 I.C. 751 (2) = 10 

R. B. 375=39 Bom.L.R. 1172=A.I.R. 1938 

Bom. 96. ' - 

-S. 2—“ Agriculturist ** —Trader — If and 

when an agriculturist. 

A trader may come within the definition of an 
“agriculturist” in S. 2 of the Dekkhan Agricul¬ 
turists’ Relief Act, as a person who ordinarily 
■engaged personally in agricultural labour. But 
in order that a trader may come within the defi¬ 
nition, he must engage in agricultural labour per¬ 
sonally to such an extent that it may reasonably 
be said of him that he has two occupations, agri¬ 
culture as well as trade. ( Broomfield, Ag.C.J . 
and Sen, J .) Gulabchand Raychand v. Nara- 
yan Motiram. 186 I.C. 307=12 R.B. 317=41 
Bom.L.R. 1217=A.I.R. 1940 Bom. 1. 
- S. 2— Status waived at the time of de¬ 
cree—Claim to relief in execution — Sustainabili¬ 
ty. 

An agriculturist judgment-debtor who at the 
time of passing the decree agrees to waive his 
status, can be allowed to go back upon the agree¬ 
ment and claim all the benefits of an agriculturist 
at the time of execution. ( Mehta and Lobo, JJ .) 
Premchand z/. Manomal. 177 I.C. 202=11 R. 

S. 49=A.I.R. 1938 Sind 169. 

---S. 10-A— Applicability—Suit by agricul¬ 
turist for declaration that rent not executed by 
him to defendant is really a sale deed—Contem¬ 
poraneous oral agreement—Evidence to prove — 
Admissibility. 

S. 10-A of the Dekkhan Agriculturists’ Relief 
Act applies only to a transaction of such a nature 
that the rights and liabilities of the parties under 
it arc triable wholly or in part under Ch. Ill of 
the Act. The special privilege which the section 
eonfers on an agriulturist of alleging an oral ag¬ 
reement different from the written one evidenced 
Dy a document, in spite of the provisions of S. 92 
of the Evidence Act, is restricted strictly to suits 
which fall under Ch. Ill, and would not be avail¬ 
able to parties whose suits do not fall under Ch. 
IIL The provision has to be strictly construed 
and must be limited to cases which are clearly 
covered by it. A suit by an agriculturist for a 
declaration that a rent note executed by him to 
the defendant was in reality a transaction of sale 
is not a suit which falls under Ch. Ill, and the 
plaintiff cannot therefore claim the benefit of 
S. 10-A and seek to prove an alleged oral contem¬ 
poraneous agreement to vary or contradict the 
terms of the rent tiote. (Wadia and Divatia , JJ.) 
Tarachand Pirchand v. Bala Sakharam. 
I.L.R. (1938) Bom. 816=178 I.C. 750=11 
R.B. 188=40 Bom.L.R. 974=A.I.R. 1938 
Bom. 478. 

-S. 10-A— Scope—Agreement of sale of 

lands to agriculturists—Provision for payment 
of price in instalments — Default—Suit by ven- 


DEK. AGRIC. REL. ACT (1879), S. 15-B. 

dor for recovery of land—Oral evidence to vary 
terms of agreement — Admissibility. 

Where certain agriculturists purchase agricul¬ 
tural lands under an agreement agreeing to pay 
the price in instalments, and on their failure to 
pay the instalments, the vendor brings a suit to re¬ 
cover back possession of the lands Ine agricul¬ 
turists are not entitled to adduce oral evidence 
under S. 10-A of the Dekkhan Agriculturists* 
Relief Act to vary the terms of the agreement of 
sale. Such a transaction is outside the scope of 
S. 10-A when the suit is to obtain back posses¬ 
sion of the property on the ground that the tran¬ 
saction has fallen through and the suit is not to 
recover the purchase price or to recover any 
amount due under a written agreement. (Kama, 
J.) Ratansi Jethabhai v. Balkisan Ganga- 
bakas. I.L.R. (1940) Bom. 581=42 Bom.L. 

R. 528=A.I.R. 1940 Bom. 267. 

- S. 10-A—Sope—Operation of—If exclud¬ 
ed by proviso to S. 58 (c), T.P. Act as amend¬ 
ed in 1929. See T.P. Act (as amended in 1929) 

S. 52 (1) Proviso. 30 S.L.R. 196. 

-Ss. 12 and 13 — Scope—Suit on promis¬ 
sory note against agriculturist—Defendant with¬ 
drawing contentions and praying for accounts — 
Accounts taken and decree passed in accordance 
with accounts — Non-examination of defendant — 
If vitiates decree—Decree for amount, in excess 
of sum claimed by plaintiff — Legality. 

In a suit on a promissory note, the defendant 
who was admitted to be an agriculturist and who 
had raised several contentions, subsequently gave 
up all his contentions and prayed that accounts 
may be taken. The Court accordingly appointed 
a Commissioner who took accounts. The defen¬ 
dant did not seriously object to the accounts taken 
and the Court accepted the same and passed a 
decree. The defendant was not examined by the 
Court. The amount found due according to the 
accounts taken by the Commissioner was more 
than the sum claimed by the plaintiff in the suit. 

Held, (1) that the defendant having given up 
his contentions and prayed merely for accounts 
to be taken, it was not obligatory on the Court 
to examine the defendant under S. 12 of the Dek¬ 
khan Agriculturists* Relief Act, and the non-exa¬ 
mination did not vitiate the decision of the Court; 

( 2 ) that when accounts have been opened up be¬ 
tween the parties one of whom was an agricultu¬ 
rist, it was just and equitable to pass a decree on 
the footing of the account whether that account 
was in favour of or against the agriculturist, and 
even if the sum found due on taking the account 
be in excess of the sum claimed by the plaintiff 
against the agriculturist, the latter should submit 
a decree on the account being so taken. (Diva¬ 
tia, J.) Waman Anant t/. Chuntlal. 181 I.C. 
183=11 R.B. 330=41 Bom.L.R. 205=A.I.R. 
1939 Bom. 117. 

- -S. 13 —Applicability—Property subject to 

mortgage held by Hindu widow—Sale by widow 
declared not binding on reversioners—Suit by 
reversioners for redemption after death of widow 
—Right to account of profits during lifetime of 
widow. See Hindu Law—Widow. 39 Bom L 
R. 928. 

-S. 15-B— Applicability — Suit on mort¬ 
gage—Defendant not agriculturist at time of pre - 
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DEK. AGRIC. REL. ACT (1879), S. 15-B. 

liminary decree—Subsequent acquisition of sta¬ 
tus before final decree—Right to claim relief. 

In order that a suit may be one against an agri¬ 
culturist it is not necessary that he should be one 
when the suit is instituted. It is sufficient if he 
is an agriculturist at any time during the penden¬ 
cy of the suit when the question of status falls to 
be determined. Therefore the defendant in a suit 
on a mortgage who was not an agriculturist on 
the date of the preliminary decree, but who ac¬ 
quires agricultural status before the date of linal 
decree, is entitled to plead his status for the pur¬ 
pose of claiming instalments under S. 15-B of Conditions. 

the Dekkhan Agriculturists’ Relief Act. (Broom- A suit under S. 15-D of the Dekkhan Agricul- 
field and Macklin, JJ .) Siddappa Gangappa v . turists’ Relief Act will only lie on the presump- 


DEK. AGRIC. REL. ACT (1879), S, 2\. 

The special relief under S. 15-D of the Dek¬ 
khan Agriculturists' Relief Act which is a spe¬ 
cial privilege given to an agriculturist cannot be 
f granted in a suit which, though not in form, is in 
reality a suit to set aside an alienation. Such a 
suit for an account of a mortgage by the mort- 
gor is not maintainable under S. 15 D, when it 
requires the setting aside of the sale of the equity 
of redemption. (Lokur, /.) Krishna Vitnak v. 
Shankar Krishna. 185 I.C. 807—12 R.B. 269 
=41 Bom.L.R. 863=A.I.R. 1939 Bom. 419. 

■S. 15-D —Suit under — Maintainability — 


Ramachandra Vishnu. 42 Bom.L.R. 1005. 
-Ss. 15-B and 20 —Mortgage suit—Decree 


tion that there is a mortgage in existence by an 
agriculturist. Such a suit cannot be entertained 
when the mortgage has been re-deemed by pay¬ 
ment of the full amount of the mortgage. (Broom¬ 
field and Sen, JJ.) Subraya Kuppa v. Thim- 
manna Subraya. 178 I.C. 974=11 R.B. 214= 
40 Bom.L.R. 1001=A.I.R. 1938 Bom. 508. 

S. 15-D (1) — Procedure—Suit by mort- 


—Order for sale — Execution—Plea of status as 
agriculturist—Right to modification of decree — 

Payment by instalments . 

Where a decree has been passed ex parte in a 
mortgage suit for sale of the mortgaged proper¬ 
ty and payment of the proceeds to the mortga- 

gee, the defendant-mortgagor is entitled in execu-1 gago r- A cc OU nts-How to be taken-Considera- 
tion to set up his status as an agriculturist, and ^ Qn f Qr mor t ga g e — Inquiry into — Jurisdiction of 
to ask for a modification of the decree by direct- Q our \ 

ing payment by instalments and consequential al- T . , 0 * r n r 1 u 

terations in the order for sale. (Beaumont, C.J., . In a su.t under S 15-D (1) of the Dekkhan 

Wadia and Divatia, JJ.) Kashinath Rudrap- Agriculturists Relief Act by the mortgagor for 
pa v. Ramayya Rajana. 60 Bom. 718=164 account of the mortgage the accounts should 
I C 190=9 R.B. 65=38 Bom.L.R. 562= betaken as if it were a suit by the mortgagee; 


A.I.R. 1936 Bom. 280 (F.B.). 

-S. 15-D —Construction and scope—Suit for 


and in accordance with the provisions of Ss. 12 
and 13 of the Act, which govern a suit by the 
mortgagee, The Court therefore can go into the 


accounts of mortgage transactxonr—Plea of pur- Q £ t j ie consideration for the mortgage 

chase of part of proper y by defendant xn Court- ; j for the p UrpoSe 0 f opening the accounts of the 

_/ „ _ 14 /mm ini *1/7 hill /v 1/ nli iti Mi /•, T cnlt> —-/ r r .« . i __ 


sale — Suit — Maintainability—Validity of sale—If 
can be gone into—Jurisdiction of Court. 

The terms of S. 15-D of the Dekkhan Agri¬ 


parties from the commencement of the transac¬ 
tion. (Lokur, J.) Gulabchand Motilal v. Ma- 
hadu Narayan. 184 I.C. 487=12 R.B. 180 


cultures’ Relief Act are general. Two prelimi- !(T)=41 Bom.L.R823=A.I .R. 1939 Bom. 

nary facts are needed for the jurisdiction arising 3g g , . . 

under it: the plaintiff must be an agriculturist, ’ . . . ... . . T , 

and his property must be mortgaged. The exist- --~ S ; 21—Plea of betng agricultunst-If may 

«uiu. 3 * - - be raised in execution—Provision in decree that 

judgment-debtor would not raise such plea — 


ence or non-existence of these two facts 
must be determined before the Court 


can 


ihu^i* ^ --— --- '— v > - * , r? rr « 

determine whether it has jurisdiction under 

the section. In a suit brought by the It is open to an agriculturist to plead his status 
plaintiffs as agriculturists for an account of a in execution. Immunity from arrest accrues from 
mortgage in respect of sixteen pies share in cer- his status at the time arrest is sought and even 
tain property, the defendants pleaded that two pies if he was not an agriculturist at the time of the 
share of the sixteen pies had been sold in Court decree, he may very well be an agriculturist at 
auction and purchased by their predecessors-in- the time the decree is sought to be executed. Al- 
title, that the validity of the sale in question could though a decree cannot be modified at the ins- 
not be impeached or gone into in a suit under tance of the judgment-debtor who consented to 
S. 15-D, and the suit was therefore not maintain- it, it cannot be executed in a mode contemplated 
a bl e by it, when that mode is contrary to law. A 

Held , that the suit was maintainable and that compromise in terms of which a decree was pass- 
the Court ought to determine, the validity of the ,ed stated that the defendant was not an agncul- 
sale, i.e., whether the defendants became entitled turist, nor would he raise the plea of being an 
by a valid purchase to two pies share, before deal- agriculturist in any execution proceedings of the 
ing with the suit in accordance with the provi- decree. Decree-holder applied for execution of 
sions of S. 15-D; and that if for any reason, the ,the decree by arrest of the judgment-debtor, who 
plaintiffs are found not entitled to the special re- thereupon pleaded that he was an agriculturist: 
lief under the Act, the Court should consider whe- Held, that in spite of the provisions contained 
ther relief could not be granted under the gene- in the decree it was open to the judgment-debtor 
ral law. (Tyabji, 7.) Vishram Surba v. Am- I to raise the plea of being agriculturist in execu- 


rat Dhaku. 39 Bom.L.R. 559. 

—-S. 15-D — Scope—Suit or account of mort¬ 

gage involving the setting aside of sale of equity 
of redemption — Maintainability. 


-o a--- • • i 

tion proceedings. {Davis, J.C . and Weston, J ./ 
Dherumal v. Tejumal. I.L.R. (1939) Kaj* 
304=182 I.C. 696=12 R.S. 34=A.I.R. I® 39 
Sind 160. 
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DEK. AGRIC. REL. ACT (1879), S. 22. 

— ■ ■ -S. 22 — Applicability — Conditions—Decree 

against non-agriculturist—Execution against agri¬ 
culturist heir—Right to benefit of section. 

Under S. 22, as it stands, it matters not what is 
the status of a defendant when the decree was 
passed against him. Once it is shown that the pro¬ 
perty to be attached or sold is the immovable pro¬ 
perty of an agriculturist not specifically pledged, 
the section applies, and the property is protected. 
S. 22 should be read as it stands, to mean what it 
says, and to protect agriculturists, whether judg¬ 
ment-debtors or the legal representatives of judg¬ 
ment-debtors in the possession of their lands. 
Hence even if the judgment-debtor is non-agri¬ 
culturist, his legal representative who is an agri¬ 
culturist can take advantage of S. 22 when the 
decree is sought to be executed against him by 
attachment of property in his possession. (Davis, 
J.C. and Tyabji, J.) Wazir Begum v. Mt. Da- 
dan. I.L.R. (1939) Kar. 409=180 I.C. 980 
= 11 R.S. 199=A. I. R. 1939 Sind 68. 

- S. 22 —Appellate Court—Power of to give 

directions to Collector in absence of application. 

S. 22 does not contemplate that the Appellate 
Court should give directions to the Collector when 
no such application under that section was before 
the lower Court. (Davis, J.C. and Tyabji, J .) 
Wazir Begum v. Mt. Dadan. I.L.R. (1939) 
Kar. 409=180 I.C. 980=11 R.S. 199=A.I.R. 
1939 Sind 68. 

— - S. 22—-Construction — “Agriculturist” 

Status—Material date for determining—Date of 
decree or date of attempted attachment. 

Under S. 22 of the Dekkhan Agriculturists 7 
Relief Act, the material date for the determination 
of the status of an alleged agriculturist is the date 
of the decree and not the date of the attempt at 
attachment or sale. A judgment-debtor who was 
an agriculturist on the date of the decree when the 
liability arose must be deemed to be an agricul¬ 
turist at date of the attachment, though there might 
be a change of status and would therefore be 
entitled to the protection given by S. 22 notwith¬ 
standing the change of status since the decree. 
(IVassodev and Indarnarayan, JJ.) Appa Sa- 
kharam z;. Jaganna™ Sambhupa. I.L.R. 
(1940) Bom. 353=189 I.C. 706=13 R.B. 78= 
42 Bom.L.R. 457=A.I.R. 1940 Bom. 239. 

——•S. 22-—Effect of. See C.P. Code, S. 73. 
39 Bom.L.R. 1212. 


DISTRICT BOARD. ’ 0> 

ment that the surety had a large well-known 
' building which was without incumbrance. 

Held, that this general statement occurring in a 
bond of this nature could not fairly be construed 
, as intended to create a mortgage or charge. It 
created only a personal liability. The statement 
! meant nothing more than evidence of the surety 's 
solvency. (Davis, J.C. and Tyabji, J.) Wazir 
Begum v. Mt. Dadan. I.L.R. (1939) Kar. 409 
— 180 I.C. 980=11 R.S. 199=A. I.R. 1939 
Sind 68. 


■S. 63-A— Applicability. 


S. 63-A of the Dekkhan Agriculturists’ Relief 
Act only applies where there is something on the 
face of the document to show that it is a docu¬ 
ment to which the section relates. The section does 
not apply if there is nothing on the face of the 
document in question to establish the fact that the 
executant is an argiculturist. (Beaumont, C.J. 
mid Sen , /.) Rajaram Jayaram v. Tanubai 
Dhondiba. 186 I.C. 528=12 R.B. 347=41 
Bom.L.R. 1251=A. I.R. 1940 Bom. 63. 

- - s - 71 — Applicability — Adjustment-Suit to 

Parties not described as agriculturists 

Benefit of S. 71— If available. 

S. 71 of the Dekkhan Agriculturists’ Relief Adt 
applies only to payments but not to an adjust¬ 
ment. An adjustment not made in any proceed¬ 
ing under the Act is not one in respect of which 
the benefit of S. 71 can be claimed. A suit fur 
filing an award in which neither of the parties is 
described as an agriculturist cannot be regarded 
as a proceeding under the Act, although in the 
decretal order the defendants are given the bene¬ 
fit of S. 15-B. ( Lokur, J.) Narayan Datta- 

traya V. Murlfdhar Punamchand. 183 I C 
419=12 R.B. 100=41 Bom.L.R. 417=A.I.' 
R. 1939 Bom. 255. 


*S. 22— Surety bond—Statement that 


if 


amount of bond was not satisfied surety's proper¬ 
ty would be liable—Mortgage or charge if 
created. J 

™ rsi ™l no , te to s - 22 refers to property 
is P nnf C nJ ¥ P 1e( jscd The marginal note however 

« °’ { > • the Ac }' ^ ut SO lon 2 as the word 
specifically is emphasized it makes little or no 
difference whether immovable property is specifi¬ 
cally mortgaged or charged. The deeds have to 
be properly stamped and registered, and a Court 
is not likely to construe a surety bond with an 
eight annas stamp as constituting a specific mort¬ 
gage or charge upon immovable property. A surety 
bond provided, “if the amount of the bond ac¬ 
cording to its terms is not satisfied from the 
surety, I my property, and my heirs are and shall 
remain liable. This was followed by a state- 


7 ; S - 72 — Applicability—Registered mortgage 

by agriculturists—Suit on by mortgagee—Claim to 
decree for sale and for personal decree—Applica¬ 
tion for personal decree—Limitation—Lint Act 
Art. 116. 

In a suit by a mortgagee upon a registered deed 
of mortgage executed by an agriculturist contain¬ 
ing a personal covenant, claiming a decree for 
sale and for a personal decree in case the sale 
proceeds were found insufficient, the suit so tar as 
the claim for a personal decree is concerned falls 
under S 3 (or) of the Dekkhan Agriculturists ’ 
Kehef Act, and is therefore governed by S. 72 
ot the Act which gives 12 years. Art. 116 of the 
Limitation Act does not apply to that claim. S. 72 

’ IS . , CO x n 5 d on ly to suits which fall only under 
! cl. 3 (w) of that Act. (Lokur, J.) Gurappa Bhi- 
manna z/. Madwalappa. 41 Bom.L.R. 832= 

Bom £>2. 429=12 R ® 239=A I R 1939 

DEPOSIT—Deposit and loan—Distinction. See 
Limitation Act, Arts. 60 and 59. A.I.R. 1937 
an. 81. 

Money deposited to a firm as agent--In- 

^nl rnent r C ° nVe T r f t0 , deposit on ordinary 
bankmp terms-If allowed-Doctrine of ratifica- 

r w m ‘ C 0 - e ; Contract—Variation of. 

42 C. W.N. 8—A.I.R. 1937 P.C. 296 (P.C.). 

DISTRICT BOARD— See Madras Local 
Boards Act. 
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■Lease by—Validity—Lease contravening 

« « 1 1 • 1 1 1 r 1 _1 


- J * —J --- ----- 

R. 94 of Rules published by Local Government. 
See Bengal Local Self Government Act (III 
of 1885). 68 C.L.J. 116. 

DIVORCE— See also (1) Husband and wife. 

(2) Muhammadan Law 
—Divorce. 

(3) Buddhist Law—Di¬ 

vorce. 

(4) Parsi Divorce Act. 

- Alitnony — Absence of dum sola et casta 

clause in the decree—Subsequent unchastity ij a 

ground for varying decree. , 

The dum sola et casta clause must be inserted 
in an order granting alimony; it will never be in¬ 
ferred. If there is no such clause in the order 
granting alimony to the wife the order could 
not be varied or discharged on the ground of sub¬ 
sequent unchastity. ( Colhster and AUsop JJ.) 
f^wANDLER v M!rs. Chandler. I.L.R. (1939) 
All 819=185 I.C. 834=12 R.A. 358=1939 
A L.J 572=1939 A.W.R. (H.C.) 555=A. 

I R 1939 All. 696. 

- Desertion—Break in—What amounts to— 
Desertion for long time—Subsequent association 
between parties—Party living as strangers under 
same roof—If sufficient to stop desertion. 

When there has been desertion by the husband 
of his wife for a long time, a subsequent asso¬ 
ciation between the parties, during which the par¬ 
ties though living under the same roof live as 
strangers cannot amount to a break in the deser¬ 
tion/ Desertion is not broken unless the husband 
offers to the wife a home on terms on which a 
self-respecting wife can accept. (Bcputnont, C. 
j ) Fido v. Fido. I.L.R. (1938) Bo I n _ 82 ^r: 
11 R.B. 139=177 I.C. 940=40 Bom.L.R. 900 

=A.I R. 1938 Bom. 425. . 

_Evidence of nonaccess—Admissibility. 

See Evidence—Admissibility. 1939 A.W.R. 

1 —! -Undefended action—Trial of—Necessity 

for hearing in open Court—Trial held in breach 
of rule of publicity—Effect on decree—Principles 
—Setting aside—Time for. See Practice—Proce¬ 
dure. 40 C.W.N. 488=70 M.L.J. 385 (PC.) 
DIVORCE ACT (IV of 1869), as amend¬ 
ed in 1926 and 1927) —Suit for nullity of marri¬ 
age in High Court—Decree in—Form of—*f to be 

nisi in first instance or absolute 

Per Stone and Mockett, JJ. (Wadsworth, 
J.. dissenting.)— The proper form of a decree to 
be passed in the first instance in a suit on the 
original side of the High Court for declaration 
of nullity of a marriage is that of a decree nisi 

and not a decree absolute. — .. 

Per Wadsworth, /.—The terms of the Indian 

Divorce Act contemplate a decree absolute m 
cases of nullity. (Stone, Mockett and Wadsworth 
JJ.) Sumathi Ammal v. Paul. 59 Mad. 509 
and 518=162 I.C. 675=8 R.M. x p28=43 L. 
W. 312=A.I.R. 1936 Mad. 324=70 M.L.J. 

321 (F.B.). 

- S. 2 (as amended in 1926)— Deree of nul¬ 
lity of marriage—Parties not domiciled in India — 

Jurisdiction of Indian Courts. . r o o 

As a result of the amendment in 1926 ot b. £ 
of the Divorce Act, Courts in India are permitted 
to make decrees of nullity of marriage even 
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though the parties presenting the petition are not 
domiciled in India. ( Costello, J.) Wenkenbach 
v. Wenkenbach. 169 I.C. 948=10 R.C, 89= 
I.L.R. (1937) 1 Cal. 417=41 C.W.N. 268. 

-S. 2— Jurisdiction — Domicile — Last place 

of cohabitation in India — Sufficiency. , 

Where in a petition for dissolution of marri¬ 
age, the petitioner stated that her husband went 
to and fro from India and cohabited with her at 
various places and the last place of cohabitation 
was at some definite place in India. 

Held, that at the time of cohabitation both 
parties were domiciled in India and thus it con¬ 
ferred jurisdiction on Court in India to hear the 
petition. (Wort, J.) Grant v. Grant. 167 I.C. 
743=9 R.P. 423=18 Pat.L.T. 686=3 B.R. 
317=A.I.R. 1937 Pat. 82. 

-S. 2— Proof of domicile — Statement of 

petitioner—If sufficient. 

, The mere statement of the petitioner, who is 42 
; years old and is in this country, because he is in 
the service of the Railway that he intends to con¬ 
tinue to reside here is not proof of his domicile 
in India. (Addison, Monroe and Din Moham- 
! mad, JJ.) Moody v. Moody. 174 I.C. 992=10 
R.L. 652=A.I.R. 1938 Lah. 293. 

-S. 2 —Scope and effect of—Suit for decla¬ 
ration of nullity of marriage by wife against hus¬ 
band—Latter domiciled in Mysore State — Juris¬ 
diction of Madras High Court. 

Per Mockett, J— The effect of S. 2 of the 
Divorce Act is that so far as a suit for dissolu¬ 
tion of marriage is concerned a domiciled British 
subject resident beyond British India, i.e., in 
Mysore can invoke the jurisdiction of the Madras 
High Court, but as regards a suit for nullity of 
marriage, any person resident in India who has 
been married in India can bring such a suit in the 
High Court. (Stone, Mockett and Wadsworth, 
JJ.) Sumathi Ammal v. Paul. 59 Mad. 509 
and 518=162 I.C. 675=8 R.M. 1028=43 L.W. 
312=A.I.R. 1936 Mad. 324=70 M.L.J. 321 
(F.B.). 

-S. 3—Jurisdiction. See Indian and Colo¬ 
nial Divorce Jurisdiction Act, S. 1. 39 Bom. 
L.R. 1182. 

-S. 3 (2) (a) and (1) (d)— District Judge 

—Meaning of—Petition under S. 32 of the Act — 
Jurisdiction. 

Under the Divorce Act S. 3 (2) (a), District 
Judge’ means a Judge of a principal Civil Court 
of original jurisdiction. The Court of the Judi¬ 
cial Commissioner, Ajmer-Merwara, has no ori¬ 
ginal civil jurisdiction and the principal Civil 
Court of original jurisdiction is therefore the 
Court of the District Judge. The High Court 
for Ajmer is the High Court of Allahabad ac¬ 
cording to S. 3 (1) (d). Hence it follows that 
a petition under S. 32 of the Divorce Act cannot 
be entertained by the Court of the Judicial Com¬ 
missioner, Ajmer, as it has no jurisdiction. (Nor¬ 
man.) Brand v. Mrs. Brand. 1940 A.M.L.J. 1* 

-S. 3 (Z)—Jurisdiction—Parties belonging 

to and marrying at place within jurisdiction of 
Court at Mangalore—Last place of residence to¬ 
gether—Husband leaving for Rangoon, but having 
no fixed residence there though employed there--- 
Jurisdiction of Mangalore Court to entertain ap¬ 
plication by wife. ; : rr : 
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A person cannot be said to reside at a place 
where he spends only a day or two when he has 
got a fixed place of residence elsewhere; but 
where a person has no fixed place of residence 
the place where he actually lives must be taken 
to be the place where he resides. The parties 
husband and wife, belonged to Mangalore in South 
Kanara, were married in Mangalore, and were 
living there on more than one occasion. They last 
resided together at Mangalore until the husband 
left for Rangoon where he was employed, but he 
had no fixed place of residence in Rangoon. 

Held, that the husband must be deemed to be 
residing in the place where he actually lived, i.e., 
in Mangalore, and the District Court of South 
Kanara had therefore jurisdiction to entertain an 
application presented by the wife under Ss. 7, 18 
and 19 of the Divorce Act for a declaration that 
the marriage was null and void and for main¬ 
tenance. ( Pandrang Row, J.) John Baptist 
D’Souza v. Lizzie Jane Lobo. 51 L.W. 523= 
(1940) M.W.N. 427=A.I.R. 1940 Mad. 584 
= (1940) 1 M.L.J. 651. 

-Ss. 7 and 45 —Joinder of parties—Parly 

named in divorce plaint as having committed adul¬ 
tery—Right to intervene. 

It is clearly in the interests of justice that a 
party who is named in a divorce plaint as being 
one of the persons with whom the respondent is 
alleged to have committed adultery should be 
allowed to intervene and defend his or her charac¬ 
ter against the aspersions which have been levelled 
against her. There is very grave doubt as to 
whether the person so named has the right under 
the law as it stands at present, to claim to be 
added as a party to the divorce proceedings. Hence 
amendment of Divorce Act suggested. {Thom, 
J.) Dorothy E. Stuart v. Vernon Stuart. 57 
All. 884=163 I.C. 802=9 R.A. 75=1936 A.L.R. 
659=A. I.R. 1936 All. 488. . 

-S. 7— Procedure—Petition for judicial 

separation by wife on ground of adultery and 
cruelty — Decree—Subsequent petition for dissolu¬ 
tion of marriage on same grounds — Competency — 
Fresh evidence of adultery alone in subsequent 
petition—Sufficiency for decreeing dissolution. 

A wife petitioning for dissolution of marriage is 
not in the absence of a fresh matrimonial offence, 
entitled to a decree for dissolution of marriage 
upon precisely the same grounds as those on which 
she obtained a judicial separation previously. The 
Courts cannot possibly countenance a petitioner 
who had material for dissolution, refraining from 
claiming it in his or her petition and obtaining only 
a decree for judicial separation, and then later on 
when he or she thought it convenient to come to 
the Court to repeat the same evidence all over 
again and asking for a decree for dissolution. But 
where in a case there is, besides the decree for 
judicial separation, entirely fresh evidence of 
adultery, the wife would be entitled to a decree 
nisi for dissolution on such evidence without ad¬ 
ducing fresh evidence of cruelty which had already 
been proved in the previous case. ( Mockett , /.) 
Manjuua Bai v. Janoji Rao. I.L.R. (1940) 
Mad. 319=51 L.W. 142=1940 M.W.N. 601=A. 
I.R. 1940 Mad. 510=(1940) 1 M.L.J. 210. 

—■ —S. 7— Scope — Marriage under Buddhist law 
—Parties subsequently becoming Christians — 
Power of Court to grant relief. 
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A marriage to be recognized as such by the 
Courts of a Christian country must be a voluntary 
union for life of one man with one woman to the 
exclusion of all others, although it need not neces¬ 
sarily have been celebrated in accordance with 
Christian rites or ceremonies. A marriage con¬ 
tracted in a country where polygamy is lawful, 
between a man and a woman who profess a faith 
which allows polygamy is not a marriage as under¬ 
stood in England and the Court for Divorce and 
Matrimonial Causes under S. 7 will not recognize 
such a marriage as valid. Therefore a marriage 
contracted between parties according to Buddhist 
law which recognizes polygamy, is not such a 
marriage as entitles the parties to relief under the 
Divorce Act although they may have become 
Christians subsequently to the marriage. ( Roberts, 
C.J., Mya Bu and Dunkley, JJ.) Ma U v. Kin 
Raw Gam. 1940 Rang.L.R. 417=186 I.C. 775= 
12 R.R. 288=A .I.R. 1940 Rang. 67 (S.B.). 

- S. 8 —Transfer of case to High Court — 

Propriety—Costs of suit in High Court ruinous 
i to husband. 

The husband filed a divorce petition in the Dis¬ 
trict Court. The wife applied to the High Court 
for the transfer of the case to its own file as the 
parties were both serving in Calcutta and it was 
convenient for them both, if the case was tried at 
Calcutta, and moreover, the wife stated that in 
case the divorce proceedings were tried in the 
District Court, she might lose her employment if 
often required to go there. It was found that on 
the transfer of the case to the High Court, the 
costs payable by the husband were very excessive 
so much so that he would have to go in insol¬ 
vency for them. 

Held, that though there was convenience to 
both parties if the case was tried in the High 
Court, it was an expensive task for the husband 
which might make him apply in insolvency and 
the application for transfer should, therefore, be 
refused. (Ameer Ali, J.) Harle v. Harle. 171 
I.C. 930=10 R.C. 322=A .I.R. 1937 Cal. 303. 

- S. 10 —' Desertion’—Proof required. 

The desertion required to be proved under S. 10 
of the Divorce Act must be desertion within the 
meaning of S. 3 (9) of that Act, vis., a wilful 
abstention by the husband against the wish of the 
wife. (Nanavutty, J.) Foster v. Foster. 12 
Luck. 697=165 I.C. 392=9 R.O. 197=1936 O. 
W.N. 938=1936 O.L.R. 637=A.I.R. 1937 Oudh 
116. 

-S. 10 and Special Marriage Act, S. 17— 

1 Dissolution—Order for—Proof of marriage — 
Condition precedent. 

Unless the marriage is proved which is sought 
to be dissolved, no relief could be given to the 
applicant for dissolution. ( Collister, Allsop and 
Bajpai, JJ.) Prem Dulari v. Narain Prasad. 
I.L.R. (1940) All. 99=188 I.C. 610=13 R.A. 
47=1940 A.W.R. (H.C.) 207=1940 A.L.J. 
228= A.I.R. 1940 All. 308 (F.B.). 

- Ss. 10 and 14 — Divorce—Discretion of 

Court—Misconduct of petitioner. 

Where the petitioner the husband had also been 
guilty of adultery, it is for the Court to consider 
whether it should refuse to give him a decree or 
should exercise its discretion in his favour. The 
discretion should no doubt be exercised with due 
care and strictness. Where there was nothing to 
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suggest that the petitioner was a man of loose and 
profligate character and where the parties were 
living apart and the respondent had given birth 
to an illegitimate child and there was no collusion 
or connivance between them, in such a case, it yv as 
held that a decree for dissolution of marriage 
should not be refused upon the ground of the peti¬ 
tioner’s misconduct. ( Allsop, J.) Ernest Lionel 
Doutre v. Anne Ruth Doutre. 1939 A.W R. 
(H.C.) 420=1.L.R. (1939) All. 573=184 I.C. 
110=12 R.A. 180=1939 A.L.J. 478=A.I.R. 1939 
All. 522. 

_!-S.* 10— Hindu marrying Christian wife— 

Second marriage with Hindu during subsistence of 
first marriage—If a ground for divorce. 

Where a Hindu after marrying a Christian wile 
and while that Christian wife is living, marries a 
Hindu wife in a Hindu form though the second 
marriage does not amount to bigamy it amounts 
to a second marriage and if that marriage is con¬ 
summated the consummation vis a vis the first 
wife amounts to adultery and forms a ground for 
divorce on the petition of the first wife. {Stone, 
C.J., Gruer and Bose, JJ.) ^RS^Chitnavis */. 
A S Chitnavis. 189 I.C. 432—13 R.N. 46— 
1940 N.L.J. 391=A.I.R. 1940 Nag. 195 (S.B.). 
__S. 10 —Petition by wife alleging adultery of 

husband with unknown woman—Identification and 
name of woman during evidence—Omission to 
amend petition—If bar to grant of decree nisi. 

Where in a petition for dissolution of marriage 
by a wife the petitioner stated that the person, 
with whom her husband committed adultery was 
unknown to her, but in the evidence she and her 
witnesses identified a par ticular woman with 
whom her husband committed adultery 

Held even hough no amendment in the petition 
was made as to the name, the identification by the 
petitioner and her witness was sufficient to grant 
r decree nisi for d.ssolut.on ofmarna^ 
(Wort J.) Grant v. Grant. 167 I.C. 743—9 
p 423=3 B.R. 317=18 Pat.L.T. 686—A.I.R. 

1937 Pat. 82. 

_ Ss . 10, 11 and 12— Petition for dissolution 

_ Parts to be proved—Duty of Court. 

In a petition for dissolution of marna ^’ 
petitioner has to allege and prove that he P rofe ^ s 
Christian religion, that the marriage was solem¬ 
nised in India, that the parties to the marr ‘ a ^ 
were domiciled in India when the petition was pre^ 
senlcd, and that the husband and wife resid 
last resided together within the strict 

ordinary jurisdiction of presented. 

Tudee to whom the petition was p 
These facts must be proved by ^videnc , d 
netitioner is not excused from P.™ v . ® 
merely because the respondent admits the- 
divorce Court has always to bear in mind the 

ssre'-'^gsSsfKtttfa 

only way of proving marriage but it is usually tne 
best way. ( Grille, J.C., Subhedar and Pollock, A 
J.C.) Manohar Bapuji v Chandrawati. 3 
N.L.R. (Supp.) 174=8 R.N. 214=161 I.C. 409 

z^l r s. 

marriage — Quantum. 
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' Before the Court can grant a decree for disso¬ 
lution of marriage it must be satisfied that the 
j marriage did take place and the marriage is a valid 
i one. A bare statement of the petitioner that he 
j was married is not sufficient evidence of marriage 
and he must produce the marriage certificate. 

I A.I.R. 1933 Rang. 93, Rel. on. ( Roberts, C.J., 
Baguley and Leach, JJ.) C. L. Dale v. Enid 
Beryl Dale. 164 I.C. 712=9 R.R. 133=A.I.R. 
1936 Rang. 398. 

I--Ss. 10 and 22— Petition for dissolution 

\ of marriage—Case made out only for judicial 
1 separation—Petition dismissed without consider¬ 
ing question of separation — Review, if competent. 

If on a petition by the wife for dissolution of 
her marriage, a case for judicial separation alone 
: is made out and not for dissolution, the Court can 
• grant a decree for judicial separation. If it dismis¬ 
ses the petition without considering the question 
of judicial separation, a review application is com¬ 
petent. {Addison and Ram Loll, JJ.) Glorious 
Jacob v. Mrs. Rosie Jacob. 184 I.C. 816=12 
R.L. 258=41 P.L.R. 337=A.I.R. 1939 Lah. 
4° 4. 

-Ss. 10 and 22— Petition for dissolution of 

marriage by wife—Charge of adultery not proved 
—Cruelty proved—Right to decree for judicial 
separation. 

Where in a petition by the wife praying for the 
dissolution of her marriage with her husband on 
the ground of her husband's adultery, the wife 
fails to prove the charge of adultery but succeeds 
in proving cruelty by the husband towards her, the 
Court can pass a decree for judicial separation 
under S. 22 of the Divorce Act, although she has 
not specifically prayed for such a decree either 
in her original petition or in her memorandum 
of appeal. {Nanavutty and Zia-ul-Hasan JJ.) 
Browne v. Browne, A.N. 12 Buck. 5 26_ 165 
I.C. 12=9 R.O. 167=1936 O.W.N. 918=1936 O. 
L.R. 608=A.I.R. 1937 Oudh 52 

_S. 14_ Adultery committed by respondent 

subsequent to petition—If can be basis of decree 
Procedure to be adopted by petitioner. 

Courts in Burma, like the High Court in 
England, are entitled to pronounce a decree based 
on adultery committed by the respondent after the 
presentation of a petition for dissolution of marri¬ 
age. But the petitioner desiring the Court to do 
so should, with the leave of the Court, file a duly 
verified supplemental petition supported by an 
affidavit setting out the facts, testifying to non¬ 
collusion and non-connivance, and should also 
serve such petition on the respondent and on all 
persons affected by it. This is the English practice 
which applies equally in Burma. {Sharpe, /.), 
Viola Duncan v. George Duncan. 1939 Rang. 
L.R. 267=184 I.C. 801=12 R.R. 172=A.I.R. 
1939 Rang. 352. 

_S. 14, Proviso— Applicability—Husband 

living in adultery treating wife with cruelty and 
deserting her—Wife marrying Mahomedan hus¬ 
band believing thereby that marriage with former 
husband would be dissolved—Right to decree. 

Where a woman who has been treated witn 
gross cruelty and has been deserted by a husband 
guilty of habitual adultery under the most aggra¬ 
vating circumstances and who, after her husband 

had left the place where he had m fact 
serted her, married a Mahomedan husband accora 
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ing to Islamic law believing that by so doing and 
by herself becoming a Mahomedan, her marriage 
with her Christian husband would ipso facto be 
dissolved, it cannot be said, merely because she 
was wrongly advised as to the law, that exercis¬ 
ing discretion in her favour and granting her 
•decree nisi would encourage immorality. Hence, 
•discretion under S. 14 should be exercised in her 
favour. (Davis, J.C., Mehta and Lobo, JJ.) 
Hope v. Hope. 177 I.C. 169=11 R.S. 47=A.I.R. 
1938 Sind 162. 

-S. 14— Condonation of adultery — If can¬ 
celled by subsequent cruelty. 

Upon the commission of a subsequent matri¬ 
monial offence the forgiveness of the prior offence 
is cancelled and the old cause of complaint is 
revived; furthermore, the subsequent offence need 
not necessarily be ejusdem generis as the original 
•offence. Subsequent cruelty would, therefore 
revive previously condoned adultery. (Sharpe, 
J.) Viola Duncan v. George Duncan. 1939 
Rang.L.R. 267=184 I.C. 801 = 12 R.R. 172= 
A.I.R. 1939 Rang. 352. 

-S. 14— Decree of divorce — Discretion of 

Court to grant—Guiding principles. 

There are no regid rules as to the exercise of 
the discretion of Court to grant a petition for 
divorce. All relevant facts are to be considered 
as well as the welfare of the parties themselves 
and the principles of morality. If the wife's adul¬ 
tery has been conduced by the conduct of her 
husband, she is entitled to ask the Court to exer¬ 
cise its discretion in her favor and to grant her a 
divorce. In the event of deliberate suppression 
by a petitioner the Court will be disinclined to 
give him or her the assistance that it might have 
given, had full disclosure befcn made at the outset. 
Subject to these guiding principles, the Court will 
naturally take a large and merciful view, consider¬ 
ing the interests of possible children who might 
otherwise be born out of lawful wedlock, and the 
probability of one party to the proceedings marry¬ 
ing the third party involved if enabled to do so 
by being accorded freedom from the marriage tie. 
( Nanavutty, J.) Foster v. Foster. 12 Luck. 
697=165 I.C. 392=9 R.O. 197=1936 O.W.N. 
‘938=1936 O.L.R. 637=A.I.R. 1937 Oudh 
116. 

-S. 14— Delay of 7 years — Duly of petitioner 

to explain. . 

A delay of 7 years in presenting a petition for 
•divorce is prima facie unreasonable and raises a 
presumption of connivance or condonation and 
the burden is on the petitioner to explain the delay 
before he can be granted the decree he seeks. 
(Grille, J.C., Subhedar and Pollock, A.J.Cs.) 
Manohar Bapuji v. Chandrawati. 31 N.L.R. 
(Supp.) 174=8 R.N. 214=161 I.C. 409=A.I.R. 
1936 Nag. 26 (S.B.). 

-S. 14—Divorce — Discretion—Misconduct 

of petitioner—Effect of. See Divorce Act, Ss. 
10 and 14— Divorce — Discretion. 1939 A.W.R. 
(H.C.) 420. 

—--S. 14— Husband’s connivance of his wife’s 

adultery with co-respondent prQved—IIcr previous 
.adultery with another—If can be revived. 

Where it is proved that the wife's adultery with 
the co-respondent was with the connivance of her 
husband, her adultery with him docs not revive 
J^er previous adultery with another- person. 

Q. D .—201 
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(Nanavutty, J.) Foster v. Foster. 12 Luck. 
697=165 I.C. 392=9 R.O. 197=1936 O.W.N. 
938 = 1936 O.L.R. 637=A.I.R. 1937 Oudh. 116. 

-S. 16 —Decree for dissolution of marriage 

by High Court—Form of. 

A decree for dissolution of marriage, made by 
the High Court under the Divorce Act, whether 
in its appellate or in its original jurisdiction, 
should be a decree nisi and not a decree subject to 
the confirmation by the High Court under S. 17. 
(Roberts, C.J., Dunkley and Sharpe, JJ.) Po Tun 
v. Ma Chit. 175 I.C. 408=10 R.R. 489=A.I. 

R. 1938 Rang. 204 (F.B.). 

-Ss. 16 and 17-A— Decree nisi— Right of 

respondent to intervene—Duties of Government 
Advocate as King’s Proctor. 

S. 16 of the Indian Divorce Act does not give 
the right to the respondent to object to a decree 
nisi being made absolute. The words “any 
person” do not apply to parties to the proceedings, 
and, therefore, cannot include the respondent. 
The right of the petitioner to have the decree nisi 
made absolute can only be challenged by a third 
party, or by the Government Advocate who is 
placed in the position of King’s Proctor by a 
notification of the Governor-General in Council 
issued in pursuance of the powers conferred on 
him by S. 17-A. The Government Advocate 
cannot leave the matter in the hands of the respon¬ 
dent, and the correct course is for him to consider 
the respondent’s allegations and what may he 
placed before him in connection therewith and 
then decide whether he should intervene. If he 
does not consider that the evidence is sufficient 
to justify his intervention, there is an end of the 
matter so far as he is concerned. If lie does con¬ 
sider that the evidence docs justify him in 
intervening, it is his duty to intervene. (Leach, 
J.) Williams v. Williams. 14 Rang. 322= 
165 I.C. 819=9 R.R. 225=A.I.R. 1936 Rang. 

499. .... . . 

-S. 16—Provision similar to S. 16, if exists 

to set aside decree absolute. See C. P. Cope, 

S. 151 — Limits of inherent power. 1940 O.A. 
140=1940 O.W.N. 139. 

-S. 17 —Case returned for enquiry to 

District Judge — Wife, if can raise counter-allega¬ 
tions against petitioner. 

Tn a suit for dissolution of marriage brought 
by the husband on the ground of adultery by his 
wife an ex parte decree was granted but the High 
Court returned the case for enquiry to the District 
Judge. He found that tjie act of adultery, though 
first condoned, was revived by subsequent matri¬ 
monial offence. The wife raised the counter- 
allegation of petitioner’s alleged adultery with 
another woman subsequent to the decree. 

Held, that it was a matter which the wife could 
not raise; it could only be examined upon the 
intervention of a third party or of a King s 
Proctor. A.I.R. 1936 Rang. 499, Rcl. on. (Ro¬ 
berts, C.J., Leach and Dunkley, JJ.) E. W. G. 
Howes v. Mrs. Myrtle Howes. 167 I.C. 735= 

9 R.R.’ 329=A.I.R. 1937 Rang. 79 (S.B.). 

-S. 17— Confirmation of decree — Husband, 

if can object on ground of wife’s marriage since 
decree. 

Where a divorce decree obtained by the wile 
conics before # thc High Court for its confirmation, 
the husband cannot object to the confirmation of 
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the decree on the ground that the wife has mar¬ 
ried since the passing of the decree by the District 
Judge. ( Roberts, C.J., Leach and Mackney, JJ.) 
Ma Aye Byu v. Maung Tha Zan. 10 R.R. 61 
= 170 I.C. 200=A. I .R. 1937 Rang. 333 

(F.B.). 

-S. 17 —Confirmation of divorce—When 

justified. 

For a husband to live in open adultery in the 
same house with another is certainly cruelty. In 
a petition for confirmation of divorce it was esta¬ 
blished that the husband had an illicit connexion 
with the widow of his brother. He turned his 
wife out of the house, when she was pregnant, 
after beating her. His wife was away for more 
than two years and he took no steps to secure her 
return, nor did he take any steps to defend the 
petition for divorce though he was properly 
served. 

Held, that the decree dissolving marriage should 
be confirmed. ( Addison, Monroe and Din Mo¬ 
hammad, JJ.) Bark at Bibi v. Nawab. 175 I.C. 
21 = 10 R.L. 658=A.I.R. 1938 Lah. 301 (S.B.). 

-S. 17 —Decree for dissolution of marriage 

—Record imperfect—No proof of valid marriage 
— Decree, if can he confirmed. 

A petition was made for judicial separation. 
But the petitioner in her evidence asked for a 
decree for dissolution of marriage. There was 
no evidence on record disclosing whether the peti¬ 
tioner was a Christian at the time of marriage, 
nor was there any evidence with regard to the 
religion of the respondent. Then there was no 
proof that the pastor who purported to solemnize 
the marriage was a person authorised under S. 5, 
Christian Marriage Act, to do so, and lastly no 
marriage certificate was filed. But a decree for 
dissolution was granted. 

Held, that the decree granting the dissolution 
of marriage could not be confirmed in such state 
of record and the record should be returned to the 
District Court for the amendment of the petition 
and for proof that a valid marriage had taken 
place. ( Roberts, C.J., Leach and Spargo, JJ.) 
In Gyung Yang v. N’Khum Gam. 164 I.C. 974 
=9 R.R. 153=A. I.R. 1936 Rang. 429 (S.B.). 

-Ss. 17 and 55— Petition for confirmation 

of decree—Order regarding damages—If can be 
attacked by co-rcspondcnt. 

A decree for dissolution of a marriage was 
passed and the co-respondent was ordered to pay 
damages to the petitioner and respondent. The 
co-respondent did not * appeal from the order 
regarding damages but when the petition for 
eonfirmation of the decree was filed in the High 
Court he sought to attack the order regarding 

damages. , . , 

Held, that he was entitled to do so even though 

he had not appealed against the order. ZO Bom. 
362 (F.B.), Foil. ( Coldstream, Skemp and 

Abdul Rashid, JJ.) C.W Peyton v Mrs 
A. Peyton. 169 I.C. § 54—39 P.L.R. 666—10 
R.L. 29=A.I.R. 1937 Lah. 417 (S.B.). 

_Ss. 18 and 19 (4)— Binding marriage— 

Force of—Essentials of valid marriage between 
Christians—Effect of. 

A ceremony of marriage ordinarily constituting 
a binding marriage between the parties subsists 
unless and until it is set aside on one or other 
of the grounds which justify annulling or setting 


I DIVORCE ACT (1869), S. 19. 

aside a marriage. Before a valid marriage can 
be celebrated both parties to such marriage must 
; be either single or divorced or a widow or a 
• widower and then only are they competent to 
enter into a valid marriage. If at the time of 
l celebration of the marriage ceremony one or 
other of the parties had a spouse living, the 
earlier marriage not having been set aside, the 
later marriage is void ah initio; in other words 
it is no marriage at all. The law in England 
that a party to a marriage of which the other 
j party is incompetent to join in the celebration of 
a valid ceremony because of the existence of a 
previous husband or wife, is entitled without any 
recourse to any Court to marry any one else 
because that particular marriage is not in law a 
marriage at all applies equally well to marriages 
between Christians in India inasmuch as no 
Christian can marry another person in the life¬ 
time of an earlier spouse unless the previous 
marriage has been set aside. This position 
cannot be interfered with in regard to a marriage 
celebrated in India as provided by S. 88 , 
Christian Marriage Act. Unless therefore the 
marriage is a valid marriage it cannot be a 
marriage which is in full force within the meaning 
of S. 19, Divorce Act. ( Gentle, J.) William 
Hudson v. Mrs. K. M. Webster. 169 I.C. 516 
= 1937 M.W.N. 363=10 R.M. 63=46 L.W. 602’ 
=A.I.R. 1937 Mad. 565. 

-Ss. 19 and 10— Marriage between Maho¬ 
ut edan husband and Roman Catholic wife — 
Wife's consent obtained by fraud—Power of 
Court to annul marriage. 

The policy of the Divorce Act does not con¬ 
template a valid marriage between a Christian 
and a person professing a religion which is not 
monogamous. Where prior to and also at the 
time of their marriage, the husband who was a 
Mahomedan represented to the wife that he was a 
Roman Catholic, and the wife who was a Roman 
Catholic, would not have married him if she 
had known that he was a Mahomedan, the 
marriage is void, the wife’s consent to it having 
been obtained by fraud. The High Court has 
accordingly power to annul that marriage on the 
ground of fraud under S. 19 of the Act. 
(McNair, J.) Therisa Osman Aykut v. 
Mustafa Osman Aykut. I.L.R. (1939) 2 Cal. 
60=186 I.C. 593=12 R.C. 486=A.I.R. 1940 
Cal. 75. 

-— -S. 19 —Proof of impotency — Wife's 

invincible repugnance to act of coitus—Burden of 
proof — Delay—Effect of. 

Incapacity in wife of consummating marriage, 
consisting of a nervous and psychic disorder and 
of invincible repugnance in relation to the act 
of coitus, at all events in so far as the petitioner 
husband is concerned, which renders her incapable 
of submitting to sexual intercourse with him, is 
sufficient to satisfy the requirements of S. 19, as 
it constitutes a permanent physical disability. 
The burden of proving his allegation is on the 
petitioner and he must remove all reasonable 
doubts. If there be a direct conflict of testimony 
between the two parties who alone know the 
truth, the difficulties are much increased. But 
the fact that difficulties are increased, does not 
make them insuperable nor is the Court relieved 
from the duty of weighing evidence merely 
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because the parties tell different stories. The I husband who is liimself responsible for his wife's 
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delay on the part of the petitioner increases the 
burden of proof and is an important factor in 
deciding whether his story is true. The law 
requires sincerity in the complainer, i.e., a real 
sense of grievance complained of, unmixed with 
any other subsidiary motive, and, as a necessary 
proof of such sincerity requires all reasonable 

promptitude to be exhibited by complainer in 
seeking legal redress. Delay in itself is not an 
absolute bar to success in a suit of such nature 
unless the respondent has suffered in any way by 
reason of it; but it has an important bearing on 
the evidence by which the charge of impotency is 
sought to be established and upon the measure 
of proof required. The one guiding principle is 
that great delay in the institution of a suit of 
this description by the husband is an objection 
to be accounted for. ( McNair, 7.) Bull v. 
Bull. 181 I.C. 89=11 R.C. 780=A.I.R. 1938 
Cal. 684. 

-S. 19 (4)— Burden of proof. 

Where a petition to declare a marriage null and 
void is made under S. 19 (4), Divorce Act, the 
burden of proof lies upon the petitioner that the 
previous marriage of the opposite party was in 
full force and effect and was not set aside at the 
time when his marriage took place with the oppo¬ 
site party. (Gentle , J.) William Hudson v. Mrs. 

K. M. Webster. 169 1.0. 516 = 10 R.M. 63 = 46 

L. W. 602 = 1937 M.W.N. 363 = A.I.R. 1937 Mad. 
565. 

-S. 22— Application for judicial separation 

—Allegation of adultery—Circumstantial evidence 
— Sufficiency. 

In an application for judicial separation under 
»S. 22, Divorce Act, where adultery is alleged, it 
is difficult to produce evidence of witnesses who 
may have seen the guilty party in flagrante delicto 
and at most circumstantial evidence can bo led 
from which a reasonable inference may be drawn 
of the guilty party having committed adultery. 

(Addison and Din Mahomed, JJ.) Burrowes v. 
Burrowes. 175 I.C. 163 = 10 R.Ij. 692 = 39 P.L.R. 
556 = A.I.R. 1937 Lab. 395. 

-S. 22— Cruelty by husband — Proof. 

Where the husband has been guilty of beating 
his wife on several occasions and on one of them 
her hands were tied with a chain and her feet with 
a rope and she was kept hanging in a door way 
until another person camo to her rescue, the acts 
of the husband amount to legal cruelty sufficient 
to justify the Court to pass a decree for judicial 
separation under S. 22 of the Divorce Act. (Nana- 
vutty and Zia-ul-Hasan, JJ.) Browne v. Browne, 
A.N. 12 Luck. 626 = 165 I.C. 12 = 9 R.O. 167 = 
1936 O.W.N. 918 = 1936 O.L.R. 608 = A.I.R. 1937 
Oudh 62. 

S. 34— Damages — Quantum—Means of adul- 


tc rer — Relevancy. 

The means of the adulterer have nothing to do 
with the question of quantum of damages. 
(Coldstream, Skemp and Aoaul Rashid, JJ.) C. 
W. Peyton v. Mrs. A. Peyton. 169 I.C. 664= 
39 P.L.R. 666=10 R.L. 29 = A.I.R. 1937 Lah. 417 
(S.B.). 

-S. 34— Husband responsible for his wife’s 

misconduct—If entitled to damages. 

Damages are awarded for the injury done to 
the husband in alienating his wife’s affections. A 


misconduct or who condoned his wife’s adultery 
with the co-respondent cannot claim damages from 
the latter. (Nanavutty, J.) Foster v. Foster. 
12 Luck. 697 = 165 LC. 392 = 9 R.O. 197 = 1936 
O.W.N. 938 = 1936 O.L.R. 637=A.LR. 1937 Oudh 
116. 

-S. 36— ‘Net income ’— Meaning. 

Net income merely means income after allow¬ 
ing for the cost of collection, income-tax and 
similar deductions. Net income does not mean 
any sum which is left over after the husband 
has spent all tliat he considers necessary for his 
maintenance. (Sen, J.) Lobo v. Lobo. 187 LO. 
252 = 12 R.C. 554 = A.I.R. 1939 Cal. 753. 

-S. 37— Alimony — Gross sum to be paid to 

wife—Fixing of amount — Principle — Considera¬ 

tions. 

It is difficult to apply any definite principle for 
the purpose of fixing the gross amount payable to 
a wifo. Considerations as to the existence of debts 
and increase of illegitimate family are quite ir¬ 
relevant for such a purpose. (Yorlce, J.) Mrs. 
QurERos v. Mr. Quieros. 14 Luck. 78 = 174 I.C. 
901 = 10 R.O. 280 = 1938 O.W.N. 513 = 1938 O.L.R. 
231 = 1938 O.A. 415 = A.I.R. 1938 Oudh 171. 

-S. 37— Arrears of alunony and costs — 

Order for payment in instalments — Propriety. 

Although the arrears of alimony and costs are 
ordinarily payable at once, the Court may, having 
regard to the poverty of the parties, make them 
payable in monthly instalments. (Addison and 
Ram Lull, JJ.) Glorious Jacob v. Mrs. Rosie 
Jacob. 184 I.C. 816 = 12 R.L. 258 = 41 P.L.R. 337 
= A.I.R. 1939 Lah. 404. 

-S. 37— Order for furnishing security for 

alimony made four years after decree — Legality — 

—Power of Court to vacate that order. 

Under S. 37 of the Divorce Act the power to 
make any order on the husband to secure a gross 
sum or annual income for the wife can only be 
exercised on the passing of the decree. An order 
directing the husband to furnish security made 
four years after the decree for judicial separation 
is, therefore, without jurisdiction. If such an 
order is not drawn up and filed, the Court has 
power to vacate it without an application for 
review being made to it. (Panclcridge, J.) Ritch- 
son v. Ritciison. LL.R. (1938) 2 Cal. 22 = 177 
I.C. 729 = 11 R.C. 269 = 42 C.W.N. 317 = A.LR. 
1938 Cal. 321. 

-S. 37— Power of Court to order furnishing 

of security for alimony—Extent of. 

Under S. 37 of the Divorce Act, the Court has 
power to make au order on the husband to secure 
a gross sum or annual income for the wife. In 
addition it lias also the power to order him to 
pay to the wifo such monthly or weekly sums 
for her maintenance and support as it may think 
reasonable. There is however no power gpven by 
tlio section which enables the Court to compel 
the husband to secure such monthly or weekly 
payments. ( Panclcridge , J.) Ritciison v. Ritcii- 
son. I.L.R. (1938) 2 Cal. 22 = 177 LC. 729 = 11 
R.C. 269=42 C.W.N. S17=A.I.R. 1938 Cal. 321. 

-S. 37, Paras. 3 and 4— Scope of — Power 

to substitute order under para. 3 for prior order 
under para. 4— Power to award gross sum — Nature 
and extent of wife’s right in regard thereto. 

The provisions of paras. 3 and 4 of S. 37 of the 
Divorce Act, are alternatives at the discretion of 
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the Court. They are merely alternative methods 
of protecting the successful petitioner, the wife. 
The proviso to the section in terms relates only 
to the provisions in para. 4 for monthly 
and weekly payments, and it does not in 
terms provide for any increase in the 
amount of the payments. Though a prior 
order has been made under para. 4, a 
Court has power on a fresh application to pass 
an order under para. 3 of S. 37. The correct 
interpretation of the third para, of S. 37 is that 
the husband is to secure to the wife a gross sum 
of money which is to be at her disposal in the 
same way as the annual sum of money. The sec¬ 
tion does give power to direct a money payment. 
(Yorke, J.) Mrs. Quieros v. Mr. Quieros. 14 
Duck 78 = 174 I.C. 901 = 10 R.O. 280 = 1938 O.W. 
N. 513=1938 O.L.R. 231 = 1938 O.A. 415=A.I.R. 

1938 Oudh 171. .. _ , 

_S. 37 , Proviso— Construction—Power oj 

Court to pass order discharging, varying or sus¬ 
pending original order of alimony as to arrears 

accrued) due. „ 

Under the proviso to S. 37 of the Divorce-Act 

the Court has jurisdiction only to discharge, 
modify or suspend an order for alimony in so 
far as it concerns future payments, that is, as to 
payments which are to become due in future. 
The Court has no power to remit arrears 
and has no jurisdiction to declare that the lius- 
band should not be liable to make good sums of 
alimony which have already accrued due under 
the decree in execution proceedings or otherwise. 
(Harries, J.) H.C. D.Goodall v. B.H A.Goodall. 

I.L.R. 1938 All. 213 = 174 1Q \- C A 3 T°7 19 1 3 q fi 4: 

L.R. 270=10 R.A. 669 = 19 f 7 ** I, '? < ;„ o 13 aV 
1938 A-W.R. (H.C.) 37=A.I.R. 1938 Ail. 

121 

_—S. 37, Proviso— Discretion—Exercise of 

_ jyelay in applying for modification—Suspension 

or discharge — Effect. , ^ 

The power given to the Court undei the Pio- 

viso to S. 37 of the Divorce Act to discharge, 
modify or suspend an order for alimony is dis¬ 
cretionary, and should not be exercised by the 
Court in favour of applicant who has unreasona¬ 
bly delayed his application. ( Harries, J.) 
H C D Goodall v. B.H. A. Goodall. I.L. 
R.‘ 1938 All. 213=174 I.C. 330=1938 A.L.R. 
270=10 R.A. 569=1938 A.W.R. (H.C.) 37 
=1937 A.L.J. 1363=A.I.R. 1938 All. 121. 

_S. 40— Discretion — Application by guilty 

par ty—When to be allowed—Duty of Court to 
preserve status quo— Eight of innocent party to 
retain, benefit of settlement. 

The power given to the Court under S. 40 of 
tho Divorce Act is a discretionary one, the dis 
crotion must be exercised judically. It is of 
course open to a guilty party to make an appli¬ 
cation under S. 40, but such an application 
should not bo readily acceded to, unless special 
circumstances exist which make it just and pro¬ 
per to make an order upon tho application of a 
guilty party varying a settlement, the status quo 
should remain undisturbed. The Court should 
not ordinarily deprive an innocent party of any 
interest which he or she takes under a settlement, 
even though it be for tho benefit of the children 
of tho marriage. (Harries, J .) H.T. Wood¬ 
ward v. I.M. Woodward. I.L.R. 1938 All. 95 
=1988 A.W.R. (H.C.) 36=173 I.O. 925= 
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1938 A.I.R. 203=10 R.A. 526=1937 A.L.J. 
1368=A.I.R. 1938 All. 126. 

-Ss 41 and 43— Order for maintenance — 

—Interference by High Court. 

The order passed by the District Judge about 
maintenance under S. 41, Divorce Act, termi¬ 
nates when a final order is passed under S. 43, 
and S. 41 gives the Court a very wide discre¬ 
tion to fix such maintenance as it thinks fit. 
High Court will not therefore ordinarily inter¬ 
fere with an order fixing the amount of main¬ 
tenance unless it appears to have been passed in 
disregard of the evidence and is clearly unrea¬ 
sonable. ( Coldstream, J.) Millicans v. 
Mrs. Gladys Millicans. 173 I.C. 518=10 
R.L. 454=A.I.R. 1937 Lah. 862. 

- S. 43— Custody of children—Order for — 

Power of Court—Limits to. 

The power of Court to make any order for 
the custody of a minor child, the marriage of 
whose parents is the subject of a suit for obtain¬ 
ing a dissolution of that marriage, is limited to 
making an order in respect of such child only 
so long as that child remains a minor child 
within the meaning of the Divorce Act. The 
proper practice to be followed in Burma is to 
limit the order for custody to the age which is 
fixed by S. 3 (5) of the Act and also to direct 
that the person to whom is given the custody 
should not remove the child outside the juris¬ 
diction of the Court without its sanction. 
(Sharpe, J .) Viola Duncan v. George Duncan. 

1939 Rang.L.R. 267=184 I.C. 801=12 R. R. 
172=A.I.R. 1939 Rang. 352. 

- S. 44— Application for custody of child 

and for arrears of maintenance—Jurisdiction of 
District Judge—When decree for dissolution of 
marriage confirmed by High Court. 

Where a decree for dissolution of mavjjpge 
granted by District Judge is confirmed by High 
Court, tho jurisdiction to entertain an applica¬ 
tion for the custody of the child or for arrears, 
of maintenance lies with the District Judge. 
High Court has in such case no jurisdiction to 
hear the application. (Tek Chand, Ske-mp and 
Abdul Rashid, JJ.) P. W. Q. Hardless v. 
G. I. Hardless. 187 I.C. 272=12 R.L. 449 
=A.I.R. 1940 Lah. 82 (S.B.). 

- S. 51 —Petition for dissolution of marriage 

by wife—Evidence of all witnesses including 
petitioner taken on commission in England — 
Admissibility. 

On a petition by a wife for dissolution of 
marriage filed in India evidence of all the wit- 
nesses including the petitioner was taken on 
commission in England, though, in fact, she 
ought to have given evidence in the Court itself. 

Held, on considering, that the petitioner was 
the wife and completely at the mercy of her hus¬ 
band so far as her means were concerned and neces¬ 
sarily with regard to her opportunity of travel 
to India, the evidence though taken on commission 
could be accepted fn view of the law as to evi¬ 
dence on commission in England. (Wort, J.) 
Grant v. Grant. 167 I.C. 743=9 R.P. 423 
=18 Pat.L.T. 686=3 B.R. 317=A.I.R. 1937 
Pat. 82. 

- S. 55— Proceedings under—Order of Court 

after hearing arguments of parties—Appeal from 
such order—If competent. 
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During the proceedings under the Divorce Act, 
Court passed an order after hearing the argu¬ 
ments of parties. The party affected by order 
appealed under S. 55. The opposite party con¬ 
tended that the appeal was not. competent. 

Held, that an appeal lay from such order 
under S. 55 of the Act. (Jai Lai, J.) R. 
C. Chamarette r. Mrs. P.E. Ciiamarette. 
172 I.C. 619=10 R.L. 352=39 P.L.R. 262= 
A.I.R. 1937 Iiah. 176. 

-S. 56— Scope — Ch-det fixing maintenance 

— Appeal, if lies. 


DYING DECLARATION. 

The language of S. 55, Divorce Act, provides 
expressly for an appeal from all orders passed 
by the District Judge. It is one of the sec¬ 
tions dealing with ‘procedure’ and must apply 
only to the procedure to be followed and the 
Court to which appeals lie. An appeal lies 
from an order of the Court fixing amound of 
maintenance under S. 41. ( Coldstream, J.) 
Milligans v. Mrs. Gladys Millicans. 173 
L.C. 518=10 R.L. 454= A.I.R. 1937 Lah. 
862. 

f DYING DECLARATION. See Evidence Act, 
S. 32 (1). 


SUPPLEMENT. 


ABATEMENT —Suit against several persons 
including minors -— Decision against plaintiff — 
Appeal by plaintiff without impleading yninor 
defendants — Abatement. 

Where a suit against certain persons some of 
whom are minors is decided against the plaintiff 
and the plaintiff appeals without impleading the 
minor defendants, the appeal does not abate if 
plaintiff is satisfied with a decree against the 
major defendants. ( Agarwala . /.) Sheonandan 
Gope v. Shahdeo Khatik. A.I.R. 1940 Pat. 671. 

ACT OF STATE— Confiscation by Crown in 
1859— House sites in Lucknow City—Title to — 
Financial Commissioner s letter dated 7th August, 
1868— Effect of. 

By the confiscation in 1859, the Crown became 
the owner of all house sites in Lucknow City 
thereby terminating the title of prior owners. 
The letter of the Financial Commissioner dated 
7th August, 1868, declared that the land occupied 
by houses in the City of Lucknow was the pro¬ 
perty of the owners of the houses in possession. 
The Crown thus waived its right in favour of the 
occupiers of the houses and not in favour of the 
original owners of the sites. ( Hamilton, Yorke 
and Radhakrishna, JJ. on difference of opinion 
between Thomas, C J. and Zia-ul-Hasan, J.) 
Rahas Behari Lal v. Kanhatya Lal. 188 I.C. 
451=6 B R. 472=1940 A.W R. (C.C.) 245 (1) = 
1940 O.LR. 375=13 R.O. 1=1940 O.W.N. 1264 
=A.I.R. 1940 Oudh 289 (F.B.). 

ADMINISTRATION -Administration suit — 
Suit based on decree—Decree unenforceable 
owing to absence of leave of Court of Wards as 
required by statute—Suit for administration to 
obtain satisfaction of deeree—Maintainability. 

To maintain an administration suit to adminis¬ 
ter the estate of a deceased debtor on the basis of 
a decree obtained against him during his lifetime, 
the decree-holder must have a decree which can 
be enforced. A decree the execution of which is 
barred by time cannot confer on the holder of the 
decree a right to maintain a suit on such a decree. 
Where a decree cannot be executed except by 
leave of the Court of Wards which has not been 
obtained as required by statute, it is a decree 
which cannot be enforced and therefore cannot 
give the decree-holder a right to maintain an 
administration suit solely for its satisfaction. 

( Harries, C.J., and Manohar Lall , /.) Lachmi 
Narayan v. Mahomed Mehdi. 21 Pat.L.T. 947. 

ADVANCEMENT—Doctrine of—Applicability 
—Purchase by father or husband in name of 
child or wife—Presumption of advancement — 
Benami purchase. Sec Benami — Burden of 
Proof. I.L.R. (1940) Kar. 334. 

ADVERSE POSSESSION— Acquisition of 
title—Law of limitation before 1877. 


ADVERSE POSSESSION. 

Per Nasim Ali, /.—Even before 1877, the law of 
limitation was regarded not simply as barring 
the remedy but also as conferring title on the 
adverse possessor. (Nasim Ali and Rau, JJ.) 
Rajnandini Debi v. Monmoth a Pal Choudhury. 
I.L.R. (1940) 2 Cal. 393=44 C.W.N. 1079. 
- Burden of proof. 

Where the plaintiff sues for possession of an 
immovable properly on the basis of his title and 
the defendant pleads adverse possession, the onus 
is on the defendant to prove his adverse posses¬ 
sion. ( Abdul Qayoom, C. J. and Wazir, J.) 
Gaffar v. Balku. 42 P.L.R. J. & K. 262. 

- Burden of proof—Waste and jungle land 

and tank—Presumption of possession. 

The possession of the taluqdar is to be pre¬ 
sumed in waste, and jungle land and tanks situ¬ 
ated in the village of which he is the proprietor. 
Hence, in the case of acts which constitute a 
trespass upon that possession, the burden is 
ordinarily upon the trespasser to establish that he 
has perfected a title by adverse possession. 
(Yorke, J.) Mahomed Mehdi v. Jagat Singh. 
1940 O.W.N. 990=1940 O.A. 955=1940 R.D. 
484=1940 A.W.R. (C.C.) 458. 

- Co-heirs. 

The possession of the heirs under the Maho- 
medan Law will not be adverse till an heir is dis¬ 
possessed of the property (Birdi, J.) Zaixab 
Bi v. Abdur Rahman. 188 I.C. 872. 

- Co-sharers—Occupancy tenancy. 

A co-sharer* whether in an occupancy tenancy 
or in a land in which he has proprietary rights, 
cannot set up adverse possession against the 
other co-sharers unless he definitely shows that 
there was an open assertion of hostile title on his 
part and the other co-sharers had the knowledge 
of such adverse claim. (Wazir, J.) Mahomed 
Akbar v . Syed Mahomed. 42 P.L.R.J. & K. 283. 
- Essentials. 

Possession to be adverse must have certain 
definite attributes The fundamental condition 
is that the possession must involve an intention 
to hold as owner and to the exclusion of every¬ 
body else. It is not enough to show that it was 
adequate in continuity and in extent. (Biswas, J.) 
Hemgiri Roy v. Shyam Sundar. 44 C.W.N. 
1105. 

- Essentials — Mortgage—Sale by mortgagor 

without knowledge of mortgagee—Vendee taking 
possession — Possession—If adverse to mortgagee 
under English mortgage. 

Where the mortgagor has sold and handed 
over possession of the property to the purchaser 
without the knowledge of the mortgagee and tn c 
mortgagee holding a mortgage in the English 
form has become entitled to possession, it cannot 
be said that the possession of the purchaser was 
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adverse to the mortgagee. ( Tyabji,J .) Jasraj 
FaooJi v. Sugrabai. A.I.R. 1940 Sind 195. 

-- Possession under invalid title—Wakf in¬ 
valid—Possession of mutawalli—Nature of. 

If a wakf is invalid, the possession of the 
mutwalli, on the supposition that it is valid, is 
till the possession of a manager, not his own pos¬ 
session in his personal right. His possession is 
the possession for the rightful owner, not the 
possession of a wrongdoer. (Mitter and Rox¬ 
burgh, JJ.) Mohiuddin Ahmed v. Sofia Khatun. 
I.L.R. (1940) 2 Cal. 454=44 C W.N. 974=A.I. 

R. 1940 Cal. 501. 

-—Submerged land—Constructive possession 

—Principle of. See Limitation Act, Art. 142. 
44 C.W.N. 935. 

AGRA PRE-EMPTION ACT (XI OF 1922), 

S. 4— Co-sharer—Mahomedan who has made a 
waqf alal-a-ulad— If can maintain suit for pre¬ 
emption. 

Where a Mahomedan makes a zvagf alal-a-ulad 
of his entire property, he divests himself of the 
entire property and it vests in the Almighty and 
hence, such person is not entitled to any share 
or part in the inahal or village in which the pro¬ 
perty is and is therefore not entitled to maintain 
a suit for pre-emption—even though he might 
describe himself as tnutazvalli. lie cannot be 
allowed to amend his plaint in second appeal and 
substitute the Almighty as plaintiff. (Thom, C.J. 
and Ganga Nath, J.) Banwari Ram v. Mohamed 
Yar Khan. 1940 A.L.J. 835=1940 A W.R. 
(H.C.) 597. 

-S. 4 (1)— Suit for pre-emption—Conditions 

necessary—Vendee becoming co-sharer by virtue 
of an exchange—Deprivation of that property 
during pendency of pre-emption suit—Right of 
pre-emption, if can be exercised. 

A suit for pre-emption does not lie against a 
vendee who on the date of the sale sought to be 
pre-empted had an interest in the mahal, even 
though that in erest is defeasible. Further, a 
right of pre-emption can be exercised only if the 
right exists on three matei ial dates, vis., on the 
date of the sale sought to be pre-empted, on the 
date of the suit and on the date of the decree of 
the trial Court. The suit cannot be decreed if the 
right does not exist on any one of the above dates. 
Where the vendee became a co-sharer by virtue 
of an exchange, but was deprived of that pro¬ 
perty during the pendency of the suit for pre¬ 
emption, the right of pre-emption cannot be 
exercised in such a case, as the right of pre-emp¬ 
tion did not exist on two of the three material 
dates. ( Iqbal Ahmad, J.) Alimullah v. 
Maiiomf.d Khalil. 1940 A.L.J. 569=1940 A.W. 

R. (H.C.) 475=A I.R. 1940 All. 478. 

--—S. 7 — Intention of—Right of non-agricul- 

tunst to sue for pre-emption of Bundelkhand 
land, if affected. 

The intention of the Legislature in enacting 

S. 7 of the Agra Pre-emption Act was to ensure 
that so far as Bundelkhand land is concerned, 
non-agriculturists should be permitted to pre¬ 
empt only if they had obtained the sanction of 
the Collector to institute a suit for pre-emption. 
The right of a non-agriculturist to institute pro¬ 
ceedings for the pre-emption of Bundelkhand land 
is preserved by the provisions of the Agra Pre¬ 
emption Act. (Thom, C.J., Allsop and Ganga 
Nath, JJ.) Zaman Khan v. Bahadur Singh. 


AGRA TENANCY ACT (1926), S. 8. 

I.L.R. (1940) All. 522=189 I.C. 841 = 13 R.A 
136=1940 O.A 1261 = 1940 A.L.J. 434=1940 O. 
W.N. 929=1940 R.D. 404 = 1940 A.W.R. (H.C.) 
359=A I R. 1940 All. 371 (F.B.). 

AGRA TENANCY ACT (II OF 1901), Ss. 58 
and 63 and C. P. Code. 0.23. R. 1 (4)— Suit 

for ejectment—Who can file —s nit by mortgagee 
in possession—Mortgagors also added as co¬ 
plaintiffs — Mortgagee, if can withdraw — Com¬ 
petency of mortgagor to continue suit alone. 

A suit for ejectment under S. 58, Agra Tenancy 
Act of 1901, could only he brought by the land¬ 
holder ( i.e .) the person to whom the rent is pay¬ 
able. A mortgagee with possession becomes the 
landholder of the tenants situated in the share 
mortgaged, for the mortgagor lose-, by his mort¬ 
gage all rights of making collections. Conse¬ 
quently under S 63 of the Act of 1901 it is the 
mortgagee who has a right to file a suit for 
ejectment and not the mortgagor. In such a suit 
by the mortgagee where the mortgagors are also 
added as co-plaintiffs, it is open to the mortgagee 
to withdraw from the suit and it is not competent 
to the mortgagor co-plaintiff to carry on the suit 
alone. Though under O. 23, R. 1 (4), one or some 
of the several plaintiffs cannot withdraw from 
the suit without the consent of others, it applies 
only to cases where all the plaintiffs have equal 
interest in the suit. (Sathe, J. 17.) Mu/affaruddin 
Ahmad v. Murtaza Husain. 1940 R.D. 390= 
1940 A.W.R. (B.R.) 251. 

-(Ill OF 1926), S. 3 (14)—Decree—Order 

of remand in a case tinder S. 37. See Agra 
Tenancy Act, Ss. 244, 249 and S. 3 (14). 1940 

A.W.R. (B.R.) 237. 

-S. 3 (15)— Grove—Test—Greater portion 

of land not precluded from cultivation. 

Where in a plot the trees are all on the bound¬ 
ary and do not preclude the major portion of the 
plot from being cultivated, the plot does not come 
within the definition of a grove as defined in S. 3 
(15) of the Agra Tenancy Act. (Sathe, J.M.) 
Sarda Din v. Masubiya Din. 1940 R.D. 362= 
1940 A.W.R. (B.R.) 180. 

-Ss. 8 and 50 — Agreement as to enhance¬ 
ment by more than 25 per cent. — How far valid. 

Where there is an agreement for enhancement 
by more than 25 per cent, according to sub-Cl. (1) 
of S. 8 of the Tenancy Act. the agreement is void 
"to that extent" and according to sub-Cl. (2) it is 
void "if and in so far” as it purports to enhance 
the rent otherwise than in accordance with the 
provisions of the Act. Hence the agreement is 
not wholly void but is valid to the extent ot 
25 per cent. (Harper, S.M.) Navin Chandra 
v. Sumer. 1940 R.D. 444=1940 A.W.R. (B.R.) 
263 

_ 1 _s, 8 (3)— Scope of—Nautor land—Com- 

mutation—If available. 

Cl. (3) of S. 8 of the Agra lenancy Act gives 
an exception to the general provisions of Cl. (1) 
and states that where nautor land is settled for 
the first time the provisions of S. 8 will not apply 
to the conditions of any contract which may have 
been entered into between the parties. This only 
means that if the contract is contrary to the terms 
of the Act. it will be upheld notwithstanding 
CL (1) of S. 8 for a period of 14 years. Where 
the contract between the parties is an oral one 
and the tenant has not contracted himself out of 
his rights under the Act the tenant does not 
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AGRA TENANCY ACT (1926), S. 17. 

iorego the right of commutation under the Act 
later on. ^ ( Harper, S M. and Sathe, J.M.) 
AIahesh Singh v. Shukurukkah. 1940 R.D. 
521 = 1940 A.W.R. (B.R.) 204=1940 O.A. 1100. 

--S. 17 (1) (a)— Occupancy rights — If can be 

conferred by sir holder of specific plots. 

If several co-sharers are in a mahal and one 
or other of those co-sharers has sir rights, all the 
co-sharers are proprietors of the area comprised 
in the sir and accordingly the person whose sir it 
is, is not entitled to transfer permanent rights in 
the land. A sir holder of specific plots is not a 
landlord within the meaning of S. 17 (1) (a) of 
the Agra Tenancy Act, and occupancy rights can¬ 
not be conferred by him but only by the whole 
coparcenary body. ( Harper, S.M.) Sheo Harakh 
v. Jai Sri. 1940 R.D. 339=1940 A.W.R. (B. R.) 
174. 

-S. 18 and U. P. Land Revenue Act, S. 39 

—Conversion of proceedings under S. 18, Agra 
Tenancy Act, into proceedings under S. 39, U. P. 
Land Revenue Act—If possible in revision. 

It is not possible in revision to convert pro¬ 
ceedings under S. 18 of the Agra Tenancy Act 
into proceeding under S. 39 of the U. P. Land 
Revenue Act. (Sathe, J.M.) Ram Charittar 
Tf.wari v. Bikrama Tewarj. 1940 R.D. 226= 


AGRA TENANCY ACT (1926), S. 29. 

S, 24—Co- sharing —Possibility —Land in 
possession of sub-tenants when occupancy tenant 

died Collateral of deceased, if can succeed to 
tenancy. 

Where the land was in possession of the sub¬ 
tenants at the time of the death of the occupancy 
tenant, there is no possibility of a collateral' 
relative of the deceased co-sharing in cultivation;, 
and as such the collateral relative has no title to 
succeed to the occupancy tenancy. (Harper, 
S.M.) Komal v. Swarathi. 1940 R.D. 331= 
1940 A.W.R. (B.R.) 175. 

S. 24 —Widow inheriting husband's holding 
— Re-rnarrtage—Effect —Widow remaining in- 
possession— Her rights. 

The rights inherited by a widow in her deceased' 
husband’s holding terminate on her re-marriage,. 
If the zamindar takes no action on the re-marri¬ 
age, the widow remains on as an ordinary tenant 
until she acquires occupancy rights herself and 
if any one seizes the land against her he is a 
trespasser. It is in the option of the zamindar to 
determine the tenancy rights inherited from her 
husband. It is not in his option to determine or 
not the occupancy rights ( Harper, S.M. and 
Sathe, J.M.) Bhagwati Prasad v. Munna Kuar^ 
1940 R.D, 504=1940 A.W.R. (B.R.) 271. 


1940 A.W.R. (B.R.) 84. 

— 1 *—S. 18 (5) — Scope and applicability of. 

S. 18 (5) of the Agra Tenancy Act is specially 
meant for those tenants who have to pay heavily 
for a lease which purports to give them rights 
under S. 17 of the Act, but which for some reason 
or other failed to convey those rights adequately. 
Any flaw in the execution of the lease as acquired 
by S. 17, should not prevent the would-be tenant 
from recovering the amount paid, under S. 18 
(5) of the Act. (Sathe, J.M.) Gulab v. Girdhari. 
1940 A.W.R. (B.R.) 126=1940 O.A. 775=1940 
R.D. 367. 

—-S, 18 (5) — ^ cope of — Costs of ejectment , if 
can be awarded, as damages. 

The wording of S. 18 (5) of the Agra Tenancy 
Act is very wide. It contemplates payments in 
addition to the repayment of the consideration 
money and there is nothing in the wording of the 
section which limits damages to payments made 
before the execution of the deed. Where eject¬ 
ment of a’tenant is a necessary part of a transac¬ 
tion, costs of such ejectment maybe awarded as 
damages, irrespective of the time when they were 
incurred. (Harper. S.M and Sathe, J.M.) Mani 
Ram v. Sri Nath Singh. 1940 R.D. 356=1940 
A.W.R. (B.R.) 169. 

-Ss. 19,40 and 41— Statutory tenant — Ten¬ 
ant under deed prior to Act of 1926, conferring 
occupancy rights—Acquisition of lands—Section 
applicable. 

Under the Agra Tenancy Act of 1901 occupancy 
rights could not be conferred by a deed, though 
rights equivalent to them could be so conferred. 
A tenant, under a deed prior to the passing of the 
Act of 1926, conferring occupancy rights on him, 
is to be classed as non-occupancy tenant under the 
old Act and becomes statutory tenant under the 
new Act—where the zamindar wants to acquire 
the lands of such a tenant, it is S. 41 and not S. 40 
of the Act of 1926 that applies. (Sathe, J.M.) 
RadhaPrasad Shastri v. Deryodhan Singh., 
1940 R.D. 396. I 


-Ss. 24 and 35— Widow of occupancy ten- 

ant — Re-marriage—Effect—Rights of collaterals. 

On the re-marriage of a widow of an occupancy 
tenant, her rights automatically terminate as laid 
down in S. 24, but the tenancy is not extinguished 
under S. 35, if there is an heir entitled under 
S. 24 to succeed. The nearest collateral who had 
co-shared with the deceased husband would have 
a perfectly good title to continue the tenancy. 
Failing any legal heir then the tenancy is 
extinguished. The widow has no title as her re¬ 
marriage is tantamount to her death. The 
zamindar can then step in and create a new 
tenancy in the name of the re married widow if 
he so desires. (Harper, S.M.) Baskari v Jasmal. 
1940 R.D. 499=1940 A.W.R, (B.R.) 185=1940 
O.A. 1006. 

-Ss. 24 and 35— Widow of occupancy ten¬ 
ant—Unchastity of—If extinguishes her tenancy 
rights. 

Unchastity on the part of the widow of an 
occupancy tenant is no ground for the extinction 
of tenancy rights. (Harper, S.M. and Sathe, J.M.) 
Udla v. Mahabir Rai 1940 R.D. 480 (1) = 
1940 A.W.R. (B.R.) 186=1940 O.A. 1009. 

-Ss. 24 and 35 (1) (a )—Widow of occu¬ 
pancy tenant—Re-marriage—Effect. 

In the case of the widow of an occupancy ten- 
nant, her re-marriage has the same effect as the 
death of the occupancy holding widow and her 
tenancy terminates as provided in S. 35 (1) (a) 
of the Agra Tenancy Act, The right of succes¬ 
sion then opened as provided in S. 24 of the Act 
It is open to the zamindar to recognise the 
widow as tenant in the absence of any of the heirs 
mentioned in S. 24. The estate of the widow who 
has re-married is a matter for the landlord ta 
decide. (Harper, S.M. and Sathe, J.M.) Sancram 
v. Kesho Das. 1940 A.W.R. (B.R.) 206=194(7 
O.A. 1103. 

-S. 29 (4) —Unregistered sub-lease for five 

years — Admissibility—If exempted by Govern¬ 
ment Notification of 1885. 


3217 


CIVIL, CRIMINAL AND REVENUE. 


321a 

AGRA TENANCY ACT (1926), S. 32. AGRA TENANCY ACT (1926), S. 44. 

Under S. 29 (4) of the Agra Tenancy Acta it, for the zamindar has no authority to revoke 
sub-lease for five years is required to be regis- the rights of the former tenants in the plots in 
tered, and if not so registered, it is not admissible question. ( Harper, S. M. and Sathe, J.M.) 
in evidence. The exemption given by the Govern- Mahomed Khalil v. Ehsan Ullah. 1940 R.D. 
ment of India Notification of 1885 does not apply 497=1940 A W.R. (B.R.) 197. 

to sub-leases required to be registered under -S. 37, Proviso —Division of holding—No 

S. 29 (4) of. the Tenancy Act. {Sathe, J.M.) agreement in writing by landlord — Binding 
Ashiq IIusain v. Mahanrua. 1940 R.D. 398= j nature. 

1940 A.W.R. (B.R ) 259. Under the proviso to S. 37 of the Agra Ten- 

-S. 32 (3)— Sub-lease — Validity — Test — | ancy Act a division of the holding is not binding 

Sub lease to creditor’s brother — Lessee, if pro - on the landholder where he has not given his 
tected by S. 32 (3). | agreement to it in writing But so far as the 

Where there is no obvious connection between parties to the suit are concerned it is binding, 
the lease and the money transaction, the lease {Harper, S.M. and Sathe, J.M.) Ram Lagan 
must be considered to be an independent trans- J Kurmi v. Nagesari. 1940 A W.R. (B.R,) 188= 
action and both the lessor as well as the lessee 1940 O.A. 1012=1940 R.D. 542. 

must abide by it. But where however connection -Ss. 40 and 41—-Acquisition of land— 

between the two transactions (i e.) between the Statutory tenant — Section applicable. .See Agra 
lease and the bond, is established, the lease must Tenancy Act, Ss. 19, 40 and 41. 1940 R.D. 396. 

be held to be only a mortgage in disguise and -S. 44 — Applicability—Sale of sir— Ex- 

when either party comes and seeks the assistance proprietary rights neither surrendered nor relin- 
of Court he will not get the help against princi- quished — Vendee getting into possession, if can be 
pies of equity where an alleged lessee is the ejected under S. 44— Limitation. 
brother of the creditor and a member of the Where on the sale of sir there has been neither 
same joint family and the amount of the debt and i a surrender of the ex-proprietary rights under 
the payments to be made on account of the lease S. 15 (2), nor a relinquishment subsequent to the 
are also the same, then such a lessee will not be six months provided by S. 15 (1) of the Tenancy 
protected by S. 32 (3) of the Tenancy Act. Act, the creation of the ex-proprietary rights is 
(Sathe, J.M.) Mata Din v. Shankar Bux automatic and could be terminated only under 
Singh. 1940 O.A. 493 (2) = 1940 R D. 229= S. 35 (/) of the Act. With the creation of the 
1940 A.W.R. (B.R.) 109=1940 A.L.J. (Supp.) ex-proprietary rights in the sir, the vendor be- 
28. comes the tenant of the w hole coparcenary body 

-S. 35—Widow of occupancy tenant — Re- and a suit to eject a trespasser vendee falls 

marriage—Tenancy, if extinguished. See Agra under S. 44 of the Agra Tenancy Act and is 
Tenancy Act, Ss. 24 and 3S— Widow of Occu- subject to 12 years limitation. (Harper, S.M. 
fancy Tenant. 1940 R.D. 499. and Sathe, J.M.) Tajuf v. Sohan. 1940 R.D. 

--S. 35—Widow of occupancy tenant—Un- 473=1940 A.W.R. (B.R.) 225. 

chastity of—Tenancy rights, if extinguished. -S. 44— Lease of theka land to sons of 

1940 R.D. 480 (1). thekadar— Termination of theka—// renders the 

-S. 35 (1) (a)—Re-marriage of widow of lessees liable to ejectment as trespassers 

occupancy tenant — Effect. See Agra Tenancy The mere fact that the lessees of theka lan a 
Act, Ss. 24 and 35 (1) (a). 1940 A.W.R. (B R.) arc the sons of the thekadar is no ground for 

206. vitiating the contract of tenancy entered into 

-S. 37— Suit under—Maintainability—Com- between the thekadar and his sons, five years 

promise prior to Act of 1926. evidencing agree- 1 prior to the termination of the period of the 
ment as to shares—Binding nature. theka and where the rent fixed is economic; and 

Where prior to the Act of 1926 there was a ' the lessees cannot be ejected as trespassers after 
compromise between the parties which showed the termination of the period of the theka. 
that there was a definite agreement among them (Harper, S.A1. and Sathe, J.M.) \fiSAR Ajodhia 
as to what their respective shares were, and that , Nath v. Roshan Lal. 1940 R.D. 392. 

they were in possession in accordance therewith -S. 44— Liability to ejectment — Mortgagee 

and further that they also bound themselves to of proprietary right taking possession. 
remain in possession, in future in accordance The mortgagee of proprietary rights who takes 
with the compromise, it was held that the terms possession of any land which the mortgagor held 
indicated that the division made by the parties singly or even in conjunction with others is a 
among themselves was of final and binding trespasser liable to ejectment as such. {Harper, 
nature and that a suit under S. 37 of the Act of S.M. and Sathe, J.M.) Kundan Lal v. Tulshi 
1926 was not maintainable, for a division of the Ram. 1940 R.D. 244=1940 A.W.R. (B R.) 147. 

holding. {Sathe, J.M.) Umrao I.onia v. Jhur- -S. 44 —Mere cultivation of land .as khud- 

I onia. 1940 R.D. 443=1940 A.^V.R. (B. | kasht —If confers a right to eject tenant put in by 
R.) 220. . I lambardar. 

— 37 , . u Jr under — Zamindar, not a party By cultivating a plot of land as his khudkasht 
Division, binding nature. for a nun iber of years, a person does not become 

a zamindar is not a party to a suit under its landowner and as such he cannot eject under 
b. 37 of the Agra Tenancy Act the rights of the S. A4 of the Tenancy A ct a person put in posses- 
co-tenants do not get extinguished in whatever sion by the lambardar as a tenant. {Sathe. J.M.) 
divisions may be formed from the original hold- Shanker Lai. v. Binda Prasad. 1940 R.D. 238 
nig. Though the zamindar may consent to the =1940 A.W.R. (B.R.) 154. 

division and confer occupancy rights on a party -S. 44 —Remedy under—Against whom 

in respect of tlie plots in possession of that party, available — Recalcitrant co-sharer — Proper re - 
the rights of the co-tenants cannot be effected by medy against. 

Q,. D.—202 
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AGRA TENANCY ACT (1926), S. 44. 

Under S. 44 of the Agra Tenancy Act a tres¬ 
passer may be ejected. In the case of co*sharers, 
they are entitled to joint possession and they 
cannot, therefore, be ejected under S- 44. If one 


AGRA TENANCY ACT (1926), S. 44. 

Bhikhai v. Aziz Bandi Bibi. 1940 R.D. 394= 
1940 A.W.R (B.R.) 254. 

~Ss. 44 and 86 —Relative applicability — 


... s i.. r . r ; r ----- - - ;-- Vendor of sir lands not claiming ex-proprietary 

, ; recalcitrant and takes possession of nghls-Slatus of tenants of Sir-Liability to 
a particular plot in defiance of the wishes of the eiectment. 
jambardar and the other co-sharers, their remedy ] 
is not by way of a suit for ejectment under S- 44 


but by way of a suit for joint possession or for 
partition (Thom, CJ ., Allsop and Ganga Nath, 
JJ.) Sultan Ahmad Khan v. Jalaluddin. I. 
L.R. (1940) All. 528=189 I.C. 189=1940 A.L.J. 
433=1940 O.W.N. 637=1940 O.A. 658=13 R A. 
83=1940 A.W.R. (H.C.) 362=A.I R. 1940 All. 
370 (F.B.). 

- - —S. 44 —Right to sue under — Co-sharer culti¬ 
vating certain land as his khudkasht for two 
years. 

Where a co-sharer has cultivated a certain 
area of land as his khudkasht for two years, it 
•does not necessarily constitute the same as his 
severalty giving him the right to act as its land¬ 
holder. He is therefore not entitled to sue to 
eject as a trespasser under S. 44, Agra Tenancy 
Act, a tenant who has been put into possession of 
the land by the lambardar. ( Harper, S.M. and 
Sathe, J.M.) Ghurayan v. Rup Narain. 1940 

R. D. 373=1940 A.W.R. (B.R.) 227. 

-S. 44 —Right to sue under—Lessee under 

invalid lease. 

A lease by one of the co-sharers only confer¬ 
ring occupancy rights is invalid and it cannot 
create any other tenancy. It could not confer 
some other rights as tenants-in-chief which 
would confer on the lease-holder the right to 
sue under S. 44 of the Tenancy Act. ( Harper , S. 
M ) Sheo Harakh v. Jai Sri. 1940 R.D. 339= 
1940 A.WR. (B.R.) 174. 

--S. 44—Sir holder — If a ‘ landholder ’ under 

S. 44. 

A sir holder is entitled to have his land culti¬ 
vated by tenants and he is a landholder there¬ 
fore within the meaning of S. 44 of the Tenancy 
Act. (Thom, C J. and Ganga Nath, J.) Rampet 
Singh v. Nageshar Singh. 191 I.C. 107=1940 
A.W.R. (H.C.) 452=1940 O.A. 686=1940 A.L. 
J. 596=A.I.R. 1940 All. 455. 

-S. 44— Suit under — Limitation — Starting 

point and period. 

A suit for the ejeclment of the defendant as a 
trespasser is due to be brought within 12 years 
of the date when the landholder first knew of the 
unauthorized occupation. On the facts it was 
held that the defendant was not in effective 
adverse possession for the requisite period to 
the knowledge of the plaintiff. (Harper, S.M. 
and Sathe, J.M.) Chaijbo Begum v. Rani Swa- 
KUP. 1940 R.D. 371=1940 A.W.R. (B.R.) 209 
-S. 44— Trespass, date of — Sub-tenant, 

shown as chief tenant. 

Where in a suit under S. 58 of Act II of 1901 
a compromise is entered into whereby the defen¬ 
dant agreed to give up certain plots and con¬ 
sented to a decree for her ejectment from them 
being passed and thereafter, the name of the 
sub-tenant was entered as chief tenant, the latter’s 
trespass against the zamindar commences only 
from the date of the ejectment decree and a suit 
for the trespasser’s ejectment can be brought 


Where the vendor of lands wrongly entered as 
sir does not claim ex-proprietary rights after the 
i sale, the tenants of the sir become non-occupancy 
! tenants and are liable to ejectment under S. 86 cf 
the Agra Tenancy Act and not trespassers liable 
under S. 44 of the Tenancy Act. (Sathe, J.M.) 
Saida Bibi v. Nabba. 1940 R.D. 397=1940 A. 
W.R. (B.R.) 260. 

—--Ss. 44, 86 and 192— Sale of sir— Ex-pro¬ 

prietary rights not claimed—Suit for ejecement of 
tenants under S. 44 — Decree—Stay of Proceedings 
Act in operation—Decree under S. 86, if could be 
passed after Stay of Proceedings Act had come 
to an end. 

Where on the sale of sir, ex-proprietary rights 
are not claimed and a suit for ejectment is filed 
against the tenants under S. 44 of the Agra 
Tenancy Act and a decree obtained, but the Stay 
of Proceedings Act was in force, a decree under 
S. 86 of the Tenancy Act could not be substituted 
for the one under S. 44, after the Stay of Pro¬ 
ceedings Act had come to an end. Though under 
S. 192 relief can be given under S. 86 , even if the 
suit was originally filed under S. 44. where the 
tenants in question are non-occupancy tenants 
such relief could not be given. (Harper, S. M . 
and Sathe, J.M.) Gaya Shukla v. Kamdhani 
Ram. 1940 R.D 489=1940 A.W.R. (B.R.) 
246. 

-Ss. 44 and 99—Dispossession by one of the 

co-sharers—Proper remedy. 

Where there has been a forcible dispossession 
by only one of several co-sharers of the patti, the 
remedy is under S. 44 and not under S. 99 of the 
Tenancy Act. (Sathe, J.M.) Basawan Khan 
v. SuchitKoeri. 1940 A.W.R. (B.R.) 124—1940 

R. D. 345=1940 A.L.J. (Supp.) 21. 

-Ss. 44, 99 and 212—Dispossession of the¬ 
ft adar by purchaser—Mutation also effected— 
Remedy of thekadar. 

Where a thekadar is dispossessed by a pur¬ 
chaser who had got his name also mutated, the 
remedy of the thekadar is not by a suit under 

S. 44 or S. 99 of the Tenancy Act for they both 
refer only to landholders. His remedy is under 
S. 212 which specifically refers to a landlord. 
(Harper, S.M.) Qaim Husain v. Baldeo Das 
Bajoria. 1940 R.D. 501=1940 A.W.R. (B.R.) 
270. 

-Ss. 44 and 99—Proper remedy of ejected 

tenant-in chief — Sub-tenant of sub-tenant in 

possession and recorded as tenant-tn-chief . 

Where a sub-tenant of a sub-tenant is in pos¬ 
session after the expiry of the period of tenancy 
and the tenant-in-chief had been ejected under 
S. 79 of the Tenancy Act, and where the sub¬ 
tenant has also been recorded as the tenant-in¬ 
chief, the remedy of the ejected tenant-in-chief, 
if any, is under S. 99 of the Act and not under 
S. 44. (Harper, S.M.) Purni v. Nathoo. 1940 
A.W.R. (B.R.) 161. 

-Ss. 44 and 99— Who can sue under. 

tenancy to 


The present Tenancy Act allows a tenancy j® 

Jtur uie uc&pd»ci a cjccuuua va.« ut , exist where there is an implied contract to* 

within 12 years from that date. (Sathe, J.M.) i effect that rent is payable. Hence, a person w 
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is recorded as holding the land bila tasfia lagan 
can sue under Ss. 44 and 99 of the Tenancy Act. 
Though no rent is paid, he is liable to pay rent 
and hence he has acquired tenancy rights and so 
can sue under those sections. {Harper, S.M. and 
Sathe, J.N1.) Saida Bibi v . Wali Mohammad. 
1940 A.W.R (B.R.) 122=1940 O.A. 717=1940 
R.D. 376=1940 A.L.J. (Supp.) 30. 

— -Ss. 44 and 107 — Suit against trespasser — 
Latter, if can plead that holding has been aban¬ 
doned. 

Where a tenant sues to eject a trespasser, the 
defendant cannot contend that whether his posi¬ 
tion is that of a trespasser or not, the plaintiff is 
not entitled to sue for ejectment as she had 
abandoned the holding. It is for the zamindar to 
treat a holding as abandoned and not for a tres 
passer to do so. {Harper, S.M. and Sathe, J.M.) 
Sahdei Kunwar v. Shfikh Usman. 1940 R.D 
526=1940 A.W.R. (B.R.) 210=1940 O.A. 1107. 

- -S. 50—Agreement as to enhancement by 

more than 25 per cent—Extent of—Validity. See 
Agra Tenancy Act, Ss. 8 and 50. 1940 R.D. 
444. 

- S. 54-A —Suit f or abatement of rent under 

—Duty of Court in dealing with suits for abate¬ 
ment or enhancement of rent—Considerations to 
be borne in mind. 

It is desirable that both in the case of enhance¬ 
ment as well as abatement of rent, there should 
be prompt disposal of suits. There are various 
factors which have to be taken into consideration 
in deciding a suit for enhancement or abatement 
of rent and the fundamental factor that would 
determine the rate ot enhancement or abatement 
would be not the price factor but the fair and 
equitable rate of rent prevailing in periods of 
sufficient length when prices similar to the prices 
of staple food crops at present ruling prevailed. 
The crucial words in S. 54-A are ‘fall in average 
local price of staple food crops during the 
currency of the present rent’ and to arrive at that 
one must take prices for a period of five years at 
about the time of the lease of the holding and 
compare it with those for a period of five years 
at about lime when the suit for abatement is filed 
{Marsh, S.M. and Mehta, J M.) Nand Kishore 
Singh v. Kishori Raman Prasad. 1940 A.W.R. 
(B.R.) 97=1940 R.D. 340. 


"7 -S. 58— Suit under — Compromise — Recogni¬ 

tion of occupancy rights of defendants—Provi¬ 
sion for enhancement—Binding nature. 

Where a suit under S. 58 of the Agra Tenancy 
Act, was compromised and the zatnindars ad¬ 
mitted that the defendants were occupancy 
tenants, it is binding on both parties. But where 
the other part of the compromise provided for an 

enhancement, it will not be binding on the defen- 

dants as the matter is not in issue in a suit under 
u "! ess lt 0 was Properly registered. (Sathe. 

= 1940 A H W.R S (B G R.)'l44 AHESH 194 ° R ° 239 
S. 70 Applicability—Tenant with rights of 
occupancy in perpetuity—No reduction of rent on 
account of any calamity—Status of tenant—If 
entitled to remission of rent. 

Where prior to the passing of Act III of 1926 
rights of tenancy in perpetuity were conferred on 
a tenant and there was a clause that there would 
be no reduction in rent on account of any 
calamity, such a tenant is clearly a non-occupancy 
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tenant. Such tenants cannot get abatement of 
rent on account of slump in prices and would not 
be entitled to any remission. A reduction of rent 
in the case of such tenants is governed by S. 70 
of the Agra Tenancy Act. (Mehta, S M. and 
Harper, J.M.) Roop Narain v. Dulare. 1940 
R.D. 369 (2) = 1940 A.W.R. (B.R.) 245. 

—-S. 80— Ejectment — Extension of time — 

Pinal conditional order for ejectment — Propriety. 

Where afier several extensions the Court 
directs the ejectment of the judgment-debtor but 
adds that if lie pays the rent due even up to the 
date of delivery of possession, his fields would be 
restored to him. such a conditional order cannot 
be passed. {Harper, J.M.) Sheo Naik v. 
Hidayat Ullah Khan. 1940 A.W.R. (B.R.) 93 
(1) = 1940 R.D. 369 (1). 

-S. 86—Applicability. See Agra Tenancy 

Act, Ss. 44 and 86--Rklativf Applicability. 


1940 R.D. 397. 

--—S. 86 —Suit under—Person in actual culti¬ 
vation not impleaded —Dekhal dehani— Effect — 
Person in cultivation, if should apply under O. 21, 
R. 101. 

Where in a suit under S. 86 of the Agra 
Tenancy Act, the person in actual cultivation of 
the plot is not impleaded as a party, and the suit 
is decreed and a formal dekhal is also obtained, it 
does not hind the person who is in actual cultiva¬ 
tion and who has not been made a party to the 
suit. Hence it is unnecessary for him to file an 
application under O. 21, R. 101, C. P. Code. His 
possession should not be disturbed until the 
decree-holder takes proceedings under S. 44 or 
any other provision of law. ( Harper . S.M. and 
Sathe, J.M.) Dhupan v. Ram Deo L)ass. 1940 R. 
D. 482=1940 A W R. (B.R ) 218 

-S. 99 —Mere plea of holding through 

za m inda r —.9 ufficien cy. 

Per Sathe, J.M. —It is not enough for a defen¬ 
dant merely to say that he is holding the land 
through the zamindar in order to make S. 99 
applicable. There must be something more than 
a claim without the shadow of a title (Harper, 
S.M. and Sathe, J.M.) Ram Lacan Kurmi v. 
Nagesari. 1940 A W.R. (B.R.) 188=1940 O.A. 
1012=1940 R D. 542. 

-S. 99—Proper remedy of ejected tenant in 

chief—Sub-tenant of sub-tenant in possession. 
See Agra Tenancy Act, Ss. 44 and 99. 1940 A. 

W.R. (B.R.) 161. 

-S. 99 —Suit under — Propriety — Ejectment — 

New lease—Ejected tenant restored to possession 
on reviezu—Neiv lessee’s remedy. 

Where a tenant is ejected under S. 81 of the 
Tenancy Act and new lease of the holding is 
granted to a different tenant and he gets into pos¬ 
session of it, but is subsequently dispossessed by 
the former tenant in virtue of the cancellation of 
the ejectment order on review, his proper remedy 
is by a suit under S. 99 of the Tenancy Act. 
(Sathe, J.M.) Durga Prasad v. Ram Autar. 
1940 A.W.R. (B.R.) 165. 

-Ss. 99, 121-123 —Dispossession from land 

constituting severalty of the defendant—Proper 
remedy of plaintiff. 

Where the plaintiff is dispossessed from land 
constituting the severalty of the defendant the 
plaintiff's remedy, if any, lies under S. 99 of the 
Tenancy Act and not by suit under Ss. 121-123 
On the facts it was held, that where the sale wa 
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in effect of specific sir plots and ex-proprietary 
rent was fixed and collected by vendee alone, the 
land constituted the severalty of the vendee. 
( Harper, S.M. and Sathe, J.M.) Nehal Singh v. 
Harchand. 1940 RD. 447=1940 A.W.R. (B. 

R. ) 266. 

-Ss. 103 and 107— Surrender in favour of 

one of the co-sharers — Legality—Responsibility 
for rent—When would cease. 

Where the surrender is in favour of one of the 
co-sharers only it is not a legal surrender. A 
tenant cannot avoid responsibility for the pay¬ 
ment of rent by merely abandoning his holding, 
unless the landholder takes possession of it under 

S. 107 (4). Nor can he avoid it on the excuse 
that he was not in possession during the years in 
suit. If he was dispossessed against his wishes, it 
is up to him to get the other person ejected under 
S. 44 of the Act and then formally surrender to 
the whole body of landholders. Till then his 
liability for rent continues. ( Harper, S.M. and 
Sathe, J.M.) Mangal Chand v. Rasool Bux. 
1940 R.D. 527=1940 A.W.R. (B.R.) 281. 

-S. 107—Abandonment — Plea to whom 

available. See Agra Tenancy Act, Ss. 44 and 
107. 1940 R.D. 526. 

-Ss. 107, 44 and 99—Non-payment of rent— 

One of the co-sharers if can take possession on the 
plea of abandonment—Correct procedure—Effect 
of not fallowing it. 

If a tenant makes no arrangement for the pay- 
mentof the rent due from him, it is for the whole 
body of landholders to take steps for treating it as 
abandoned and one of the landholders alone would 
not be justified in taking possession of it on the 
plea that the holding had been abandoned. The 
correct procedure to be followed in such cases is 
described in S. 107 (4) of the Agra Tenancy Act. 
It is no doubt not mandatory to follow it, but if 
the landholder otherwise takes possession he does 
so at his own risk. Where one of several co¬ 
sharers takes possession of a vacant plot of land, 
he cannot claim the protection of S. 99 of the 
Tenancy Act and he is liable to ejectment under 
S. 44 of the Act by the landholder. ( Harper, S. 
M. and Sathe, J.M.) Sahdei Kunwarv. Sheikh 
Usman. 1940 R.D. 526=1940 A.W.R. (B.R.) 
210=1940 O A 1107. 
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S. 107 (3)— Applicability. 


In the case of a tenant who is ousted by forci¬ 
ble possession by third party the period of five 
years limitation imposed by S. 107 (3) cannot 
apply and the period during which he is at liberty 
to regain possession is twelve years. (Sathe, J. 
M.) Basawan Khan v. Suchit Koeri. 1940 A. 
WR. (B.R.) 124=1940 R.D. 345=1940 A.L.J. 
(Supp.) 21. 

-S. 121- Suit for declaration—When can lie 

—Persons once in possession, if can sue under 
S. 121, to regain possession. 

A case for a declaration under S. 121 of the 
Tenancy Act can lie only when brought by those 
who have never been in possession and may not 
immediately desire possession or are in possession 
but their rights as tenants are denied. The reme¬ 
dy is not open to a person who was once in pos¬ 
session and who is seeking to regain possession. 
(Harper, S.M. and Sathe, J.M.) Nehal Singh v. 
Har Chand. 1940 R.D. 447=1940 A.W.R. (B. 
R.) 266. 


i 


--S. 121— Suit under—Ancestral holding— 

Entry in name of one branch only—Evidence of 
separation—Declaration as to co tenancy, if can be 
made. 

Where the holding was ancestral but for over 
40 years and over a settlement only one branch of 
the family has been shown in the revenue records, 
and there was evidence of separation, the mem¬ 
bers of the other branches cannot obtain a decla¬ 
ration to the effect that they are co tenants. 
(Harper , S.M.) Ashraf Khan v. Saheb Khan. 
1940 A.W.R. (B.R.) 160. 

—-—S. 121— Suit under — Maintainability—Civil 
suit to set aside—Compromise fixing enhanced 
rent, barred by limitation. 

Where in a suit under S. 95 of Act II of 1901, a 
compromise is entered into between the parties, 
some of whom were minors, fixing an enhanced 
rent, but the necessary sanction of the Court was 
not obtained, the minors on attaining majority 
have two remedies open to them, viz., (I) to file a 
civil suit for the cancellation of the compromise, 
and (2) to file a suit for a declaration of the cor* 
rect rent of the holding under S. 121 of the Agra 
Tenancy Act. Even if the limitation for the first 
remedy is over, there is no limitation for a suit 
under S. 121 as long as the tenancy last and the 
same grounds can be taken in suit under that 
section to question the validity of the compromise 
as could be taken in a civil suit. The fact of the 
compromise having been acted upon for a long 
number of years would not estop the plaintiffs 
from questioning it as the case is not governed by 
S 115, Evidence Act. (Sathe, J.M.) Brij Narain 
Singh v. Sri Kant Singh. 1940 R.D. 386=1949 
A.W.R. (B R ) 253. 

-S. 121— Sm«7 under—Possession asserted by 

one party but denied by the other—Absence of 
issue—Remand for fresh disposal. 

Where in a suit under S. 121 of the Tenancy 
Act, possession is asserted by one party and denied 
by the other and there had been no specific issue 
on the point, when the matter came up in appeal, 
an issue was framed as to possession and the case 
remanded for fresh disposal as such an issue was 
necessary for the decision of such a suit. 
(Harper, S.M. and Sathe, J.M.) Altaf Husain 
-^Kedar Singh. 1940 A.W.R. (B.R.) 132(1)= 
1940 O A. 780. 

-Ss. 132 and 133 (2)—Decree for arrears of 

reu t — Form—Different holdings—Separate speci¬ 
fication of amount—Necessity. 

If a decree for arrears of rent in respect of 
different holdings does not specify separately the 
amount found due in respect of each, the decree 
would have to be set aside and the case remanded . 
for preparation of fresh decree in accordance 
with S. 133 (2) of the Agra Tenancy Act and for 
fresh proceedings under S. 80. (Harper, S.M. 
and Sathe, J.M.) Budha v. Jwala Devi. 1940 
R.D. 554. 

-S. 212—Applicability—Remedy of dispos¬ 
sessed thekadar against purchaser. See Agra 
Tenancy Act, Ss. 44, 99 and 212. 1940 R.D. 501. 

--S. 227— Suit for profits by mortgagee oj 

half of a patti with sir and khudkasht Procee 
ings under S. 36, Lond Revenue Act not taken— 
Entire sir and khudkasht continuing in mortga¬ 
gor's possession—Share of the mortgagee. ... 

Where the defendant the sole owner of a 

mortgages his half share in it including the si 
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and khudkasht land to plaintiff, but defendant 
continued in possession of the entire sir and 
khudkasht land as proceedings under S. 35, Land 
Revenue Act were not taken, in a suit by the 
mortgagee for profits it was held that as half of 
the sir and khudkasht land did not become sub¬ 
ject to ex-proprietary tenancy the plaintiff and 
defendant were entitled to proprietary rights in 
•the half area in equal shares and that the plaintiff 
was therefore entitled to profits of * of the sir 
land. ( Iqbal Alunad, J.) Molai Misir v. Gopal 
Lai.. 1940 A.L.J. 585 = 1940 A.W.R. (H.C ) 478 

= 1940 R.D. 435=A I.R. 1940 All. 485. 

Ss, 242 (3) and 252— Applicability — Test — 
Neither party in a position to appeal—Revision, 
if barred. * 

S. 242 (3) (a) of the Agra Tenancy Act does 
not make all cases in which a question of pro¬ 
prietary right has been in issue in the trial Court 
appealable ; it only makes such cases appealable 
if the question of proprietary right is in issue 
again in the appeal. Where neither party was in 
a position to file an appeal and no appeal was fil¬ 
ed as a matter of fact. S. 242 (3) is no bar to the 
•entertainment of a revision. ( Harper, S.M. and \ 
Sathe, J.M.) Mohan Lal v. Lakshmi Singh. 
1940 R.D. 234=1940 A.W.R. (B.R.) 145. 

S, 244 —Second appeal—Interference zoith 
findings of fact by the Board—Rules as to. 

The Board will in second appeal interfere even 
with findings of fact, if it can be shown that the 
findings are based on little or so inadequate evi¬ 
dence that the findings can be held to constitute a 
substantial error in procedure. But for this pur¬ 
pose the appellant would have to show tVat there 
is practically little evidence to support the find¬ 
ings of the Courts below. The mere fact that the 
Board, if it had been hearing the case as a Court 
of original jurisdiction or of first appeal it would 

conclusion will not be 
sufficient to warrant interference in'second appeal. 
Before this can be done it must be shown that the 
■Courts below did not apply their mind to a con¬ 
sideration of the evidence and arrived at their 
findings with practically no basis of evidence on 
record. {Harper, S.M. and Sathe, J.M.) Abdul 

Razzaq v. Behari Lal. 1940 A.W.R. (B R ) 
134 (2) = 1940 O.A. 719. 1 > 

Ss. 244, 249 and 3 (14)— Remand in a case 
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— S. 265— Lambardar—Right to collect rent 
—Limits 

Under S. 2G5 of the Agra Tenancy Act the 

1 1 ~ .. . . 1 . . , 3 g n t h e common 

land ot the patti ot which he is a lambardar A 

usage to the contrary would prevent a lambardar 
from collecting rents in the common land of the 
patti. I here is no provision under which a usage 
to the contrary would allow him to collect rents 
where there is no common land. (Harper, SM 
and Sathe, J.M.) Nathu Ram z,-. Pahar Singh 
1940 R.D. 241 = 1940 A.W.R. (B.R.) 151 . 

S. 266— Effect of—Transfer of proprietary 
right after decree for rent—lVho can execute 
decree — Procedure. 

Where there is a transfer of the proprietary 
rights of some of the holders of a decree for 
arrears of rent after the decree, the decree cannot 
be executed by the original decree-holders, even 
if there has been no mutation. The proper thing 
would be for the remaining decrec-hoJder* to 
wait until the transferees obtain mutation 
( Harper, S.M. and Sathe, J.M.) Ram Manoh vt 
v. Ram Adhin. 1940 R.D. 449=1940 AW R 
(B R.) 268. 

“-S. 266— Suit by one co-sharer alone—Prin¬ 

ciple on zvhich it is permitted. 

A collecting co-sharer, to entitle him to sue 
alone, must produce clear evidence of an agree¬ 
ment among the co-sharers entitling him to deal 
with the specific plot as if it were his severalty 
or in the alternative that they have had an oppor¬ 
tunity to object to his dealing with the plot in 
this way and had not raised any objection. 
(Harper, S.M) Lachmi Chand v. Misri Lai 
1940 A.W.R. (B.R.) 166. 

-S. 266 —Suit by some co-tenants only for 

declaration of occupancy tenancy—Maintainabi¬ 
lity. 

Where some only of the co-tenants’bring a suit 
for a declaration that they are occupancy tenants, 
it should fail inasmuch as all the co-tenants’ 
have not joined in the suit. (Sathe, J.M.) 
Bhagwan Din v. Surja. 1940 R.D. 237. 

S. 266 —Suit by some co-sharers only — 


/under S. 37— If a decree — Appealability. 

An order of remand passed by the commis¬ 
sioner in a case filed under S. 37 of the Agra 
Tenancy Act is not a decree within the definition 
of the term as given in S 3 (14) of the Act and 
no appeal, 1 ^ from it under S. 249 of the Act. 
Si? mJ ' M ) Mst. Sumeria v. Mst. Utmi 

(B R^ 237 580=1940 ° A '214=1940 A W R 

—7- 249—Appeal—Order of remand in a case 
under S 37—-l( appealable. See Agra Tenancy 

£ c . t * Ss- 244 ' 249 And3 (14 >- 1940 A.W.R. (B. 

K.) Z37* 

S ; ^—Revision—Competency—.Existence 
of right of appeal to District Judge. 

Where the claim is for over Rs. 200 in respect 
of arrears of rent, the Assistant Collector's 
decree is appealable to the District Judge and 
hence under S. 252 of the Agra Tenancy Act, no 
revision will lie to the Board against that decree. 
(Sathe, J.M ) Pancham Lal v. Ram Lal. 1940 
A.W.R. (B.R.) 92. 


Plaintiffs alone interested in the khudkasht rights 
sought to be protected—Absence of other co- 
sliarers, if fatal to suit. 

Where the plaintiffs arc the only persons inter- 
! ested in the khudkasht rights which they seek 
to protect in the suit, it is unnecessary for them 
to implead other co-sharers in such a suit. This 
is especially so where the particular interest is be¬ 
ing invaded by the other co-sharers. (Thom, 
C.J. and Ganga Nath, J.) Rampat Singh v. 
Nageshar Singh. 191 I C. 107=1940 AW..R 
(H.C) 452=1940 O.A. 686=1940 A.L.J 596 = 
A I R 1940 All. 455. 

-S. 266— Suit under Ss. 44 and 99, by one of 

two recorded tenants—Material irregularity. 

Where a suit under Ss. 44 and 99 of the Ten¬ 
ancy Act are brought by one of two recorded 
tenants is a material irregularity which vitiates 
the institution of the suit ab initio and the suit is 
bad under S. 266. (Harper, S.M. and Sathe, J.M.) 
Saida Bibi v. Wai.i Mohammad. 1940 A W R 
(BR) 122=1940 O.A. 717=1940 R.D. 376 = 
1940 A.L.J. (Supp.) 30 

- S. 271, Expl. 11— Question of proprietary 
right—Issue as to defendant co-sharer’s nature of 
possession. 




t 


3227 

AGRA TENANCY ACT (1926), Sch. IV. 

Where the only question in issue between the 
parties is as regards the nature of the possession 
of the defendant who is a co-sharer of the patti, 
that is to say, whether he was in possession as a 
tenant of the plaintiff or whether he was holding 
the plot as his khudkasht, it does not, in view of 
Expl. 11 to S. 271 of the Agra Tenancy Act, raise 
a question of proprietary right and hence no 
issue could be referred to the Civil Court. ( Col- 
lister, , /.) Bindraban ICatiar v. Ganca Ram. 
190 I C. 522=13 RA. 202=1940 A.W.R. (H.C.) 
333=1940 A.L.J. 573=A.I.B. 1940 All. 445. 

_Sch. IV, Group F, Serial Nos. 3 and 5— 

Decree declaring proper rent and the costs to be 
paid— Nature of decree—Limitation. 

Where a decree declared the rent payable and 
also stated the amount to be paid by way of costs, 
the decree is a declaratory decree primarily and 
only subsidiarily a decree for costs. It is not a 
purely money decree and the period of limitation 
is only one year. (Harper, S M.) Moharbf. 
Au Khan v. Chhotey. 1940 R.D. 533=1940 
A.W.R. (B.R.) 278. 

AIMER MUNICIPAL REGULATION 

(1925) —Prosecution f or nuisance Dismissal on 

accused filing civil suit-Propriety. 

Where a criminal case of nuisance is brought 
against an accused under the Ajmer Municipal 
Regulation it is illegal and irregular for a Magis¬ 
trate to dismiss it on an oral application only by 
the accused that he had filed a civil suit in connec¬ 
tion with the matter; for even if the accused 
succeeds in the civil suit, he will still be open to 
the charge of nuisance. Mohammad 

Bux v. Ur. M. L.Talwar. 1940 A.M.L.J. 53. 

_ Public nuisance—Nature of offence—Ac¬ 
quittal on one occasion-lf bars second prosecu- 
• 

Anuisance is a continuing offence. So long 
as it continues to be a nuisance a prosecution 
will be after notice to accused. The mere fact 
that he was acquitted on a former occasion will 
l n K ar to a second prosecution. (Davies.) 

Dr. M. L. Talwar v. Beni Gopal. 1940 A.M L.J. 
S. 167— Prosecution under — Onus—Notice 

to quit premises— Sufficiency of time. . . 

For the purposes of S 167 of Ajmer Municipal 
Regulation where the Committee institute a pro¬ 
secution against a woman on the ground that she 
is a public prostitute., it is the . duty of the Com¬ 
mittee to prove their allegation. Twenty-four 
hours is quite insufficient notice to any person to 
change his or her residence and move to another 
locality It would only be reasonable to allow at 
least one week in such cases (Dam's.) Em¬ 
peror v. Bibbojan. 1940 A.M.L.J. 50. 

APPEAL—Dufy of appellant—Proof of—Incor¬ 
rectness of judgment. , Court 

It is for an appellant to show that the Court 

below is wrong, and a respondent is entitled to 
rely on the statements of facts contained in the 
judgment of the Court below until they are shown 
by the appellant to be incorrect (Bennet and 
Varma JJ) Ramcharan Das v. Bhagwat 
SarTn 1940 A.W.R. (H.C.) 623=A I.R. 1940 
All. 467. 

ARBITRATION — Abatement— Reference of 
am ily disputes—Death of one party to the refe- 
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rence—If puts an end to arbitration proceedings. 
: Sc* C. P. Code, O. 22. (1940) 2 M.L.J. 520. 

1 - Agreement to refer — Agreement to be 

' bound by statement of referee — Parties , if can 
resile. 

i Where the parties to a proceeding enter into an 
agreement to be bound by whatever statement is 
j made by a certain third person in relation to their 
disputes, they are at liberty to resile from that 
agreement before such statement is made. ( Din 
Mahomed, J ) Nawal Kishore v. Lakshmi 
Chand. 42 P.L.R. 495. 


- Arbitrator—Misconduct — Examination of 

one party in the absence of others—If vitiates 
award. 

Where in arbitration proceedings, one of the 
parties is in jail, and the fact of his being in jail 
is an obstacle, known to all the parties concerned 
to the examination of one party in the presence 
of the other partics.it cannot be said that the 
examination of one party by the arbitrator in the 
absence of the others amounts to misconduct 
which will vitiate his award. ( Horwill , J.) Rama- 
kopeswara Rao v. Suryanarayana. 1940 M.W. 
N. 808=52 L.W. 373=A.I.R. 1940 Mad. 905= 
(1940) 2 M.L.J. 356. 

-Award—Order passing decree in terms of 

—If revisable. See C. P. Code, S. 115— Award. 
1940 O.A. 748= 1940 O.W.N. 794. 

- Award — Validity—Part in excess of arbi¬ 
trators' powers—Failure to decide one of the 
matters referred to. 

Where part of an award is found to be invalid, 
being in excess of the arbitrators’ powers, and it 
is separable from the rest, the remainder of the 
award is good. In the same way because of an 
omission on the part of the arbitrators to decide 
one of the matters referred to arbitration the 
award cannot be considered invalid unless the 
omission has substantially influenced the decision 

given. (Mya Bu and Mosely, //.) Ti Ii “J*®: 
Mahomed Eusoof. 191 I.C. 102—A.I.R. 194G> 

Rang. 203. . 

_ Examination of arbitrators—Question that 

cannot be asked. _ 

No questions can be put to an arbitrator as to 

what passed in his own mind when exercising his 

discretionary power on the matters submitted to 

h m (Myo Buand Mosely, JJ.) TiTiMa v. 

Mahomed Eusoof. 191 I.C. 102=A.I R. 1940- 

Reference to — Authority—Mother acting 
on behalf of minor daughter—Binding character. 

Where on the death of a Hindu, disputes arose 
between his collaterals on the one side and his- 
widow, a minor and married daughter on the 
other, the mother acting on behalf of her minor 
daughter has no power to bind the minor by an 
agreement to refer the disputes to arbitration_and 
the minor’s right to the property would be un¬ 
affected by any award that might be passed in 
pursuance of anv such reference. (Lord Russell 
of Killowen.) Har Narain Kunwaf tv. SaJJan 
Pal Singh. 190 I C. 184=1940 A.W R. (P.C ) 
124=52 L.W 409=1940 O.A. 666=1940 AX J. 
774=45 C.W.N. 40=1940 O.L.R. 591 = 13 R P- 

c. 75=7 B.R 103=A.I.R. 1940 P.C. 181 (P C.). 

- Reference—Construction. * 

Arbitrators were appointed to consider ana 
determine the respective claims of the parties ana 
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their disputes in connexion with “houses, shops, 
moneys, etc." 

Held, that the word ‘etcetera’ after the word 
' moneys” could be read as covering the jewelle¬ 
ries. ( Mya Bu and Mosely, JJ.) Ti Ti Ma v. 
Mahomed Eusoof. 191 I.C. 102=A.I.R. 1940 
Rang. 203. 

- Ref erence—Minority of one party—Effeel 

Award If void Right of major party to chal¬ 
lenge award. 

An arbitration to which a minor is a partv is 
not in itself void; it is only voidable at the in¬ 
stance of the minor. And when the minor sup¬ 
ports it, it is not open to the other party who is a 
major, to have the award made at his instance set 
aside on the ground of the other party being a 
minor. ( Horwill , J.) Ramakotrswara Kao v. 
Suryanakayana. 1940 M.W.N. 808=52 L.W 
373=A.I.R. 1940 Mad. 905 = (1940) 2 M L.J. 
356. 

ARBITRATION ACT (IX OF 1899), S 2— 

Suit instituted in Amritsar—Applicability of Act 
—Punjab Arbitration Amendment Act, S. 2. 

By reason of the notification under the Punjab 
Arbitration Amendment Act, the application of 
the Indian Arbitration Act to Amritsar has been 
limited to cases where the parties expressly de¬ 
clare in the agreement that that Act should apply 
If, therefore, the agreement between the parties 
does not recite any such declaration, the Arbi¬ 
tration Act does not apply to a suit instituted in 
Amritsar although the-suit might have also been 

‘/"c } r\ d ti" 3 pl ?- ce *° ' vllich ,lie Act applies. 
(Su/c, /.) Hukam Chand Kanchi Ram v. Mitsui 
Bussan Kaisha, Ltd. 42 P.L.R. 555. 

- S. il (2) Pees of arbitrators not paid — 
Power of Court to compel them to file award. 

I here is no provision in the Arbitration Act by 
which the Court can compel the arbitrators to file 
an award in the Court when the fees and charges 
<lue to them in respect of the arbitration have not 
been paid. (W eslon, J.) Dayasinc Mancha- 

o e C ;' AB n u ^ ,^A T ". RAI,AS - 189 I.C. 806= 
13 R.S 46 — A.I.R. 1940 Sind 144. 

S. 19 Application for stay — Discretion of 
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/- . * • -— j ~ w * —ms *0 tr cnun u j 

Court—Circumstances justifying refusal—Party 

cancelling contract—Right to invoke arbitration 
clause. 

.The defendant who had sold to the plaintiff 
piecegoods of Japanese manufacture cancelled 
Ins contract relying on a clause which provided 
that in theeventof the manufacturers experienc¬ 
ing any difficulties in making the goods such as 
Government putting control on the output or 
stopping exports etc., directly or indirectly on 
account of war, the contract will be considered as 

th^dif^nH 0 "?? ’ t, S nal,y - “ The Plaintiff sued 

f °, r r da r^ es onioned by the 
f It aK *!? defend ,ant to deliver the goods, 
and the defendant applied for an order slaying 
the suit under S. 19 of the Arbitration Act relying 
on an arbitration clause in the contract which 
provided for a reference to arbitration of any 
dispute arising between the parties regarding the 
contract, at the option of the seller, to the Bengal 
Chamber of Commerce or two European or 
Japanese merchants, one to be named by each 
party. 

Held that by using the word “cancellation”, 
the defendant meant no more than that they had 
been relieved of their liability to deliver the 
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goods owing to the events which had happened 
and that they did not mean that the conlract had 
come to an end for all purposes Inciting he 
purpose of the arbitration clause k e 

.Held, further, that the Court should exercise 
\U discretion to refuse to grant the application 
for stay as the question whether the state of 
things existing in the Far East was within the 
meaning of tne contract was a difficult question 
of aw quite unsuHed for decision by laymen and 
as the decision of that question by two famnesA 

merchants if the defendant referred the matter 
to them as lie was entitled to do. would cause 
considerable embarrassment to them. (Panch- 
ridge, J.) Iolaram Champai.al v. jE\v\NR\\r 
Gangaram. I.L.R. (1940) 2 Cal 26 AM 

ARMS ACT (XI OF 1878), Ss. 4 and 19 (f)_ 

Arms —Takwas. v ' 

It is always the purpose for which an imnle- 
ment is primarily used which determines the 
question whether ,t does or does not fall within 

ihe definition of‘arms’. Implements or articles 
primarily intended for domestic or agricultural 

use are not arms under the Act and takwas fall 
under the former category. A.I.R. 1927 I ,h if,? 

Rfl- on. (5^,m/> J) UDHAM Singh if Emperor’ 

42 PLR 815=A.I R. 1940 Lah 468 ’ 

——S. 19(f >—Offence under— U’hat constitutes 
The offence under S. 99 (/) of the Arms Act is 
constituted by possession or control' of any arms 
etc. 1 he test provided by the section is not as to 
whom the arms belong to but whether they are in 
the possession or under ‘control’ of the person 
charged. It is not exclusive possession or exclu¬ 
sive control that is required by the section but 
merely possession or control. It is the actual phy¬ 
sical possession and control that the Act is speak- 

, . i ^ a ‘possession’ or ‘control’ 

by construction of law. The offence is the offence 
of physically and actually possessing or control¬ 
ling the arms in question. It is not a liability to 
be found in a merely constructive or presumed 1 
possession or control which the law might for 
other purposes import into the facts of the case 
(Braund, J.) Abdul Rahman v . Empfror T T ‘ 

R. (1940) All 657 = 190 I.C. 785=1940 A W R 

(H C ) 445=1940 A Cr. C . 126 = 1940 A L J 467 
=A.I.R. 1940 All 449 J 

, . . a ■ j . If creates right or 

C '?7 e A'w L Y’ d ?Y a o ChC<l ; REGISTRATION ACT, 

S. 17 (2) (vi). 42 Bom.L.R. 1016. 

BANKER AND CUSTOMER-Relaiionship 

1 rust Deposit of bank s employees’ cash secu¬ 
rity with scheduled bank—Position of latter—If 
trustee— Liquidation—Claim to priority over 
other debts of depositee bank—Sustainability 
Ac companies Act, S. 2S2-B (1). (1940) 2 M.L.’ 

J • ODsJ. 

BENAMI—Benamidar—Position of. See IJ p 
Encumbered Estates Act, Ss. 9 and 10—Bena¬ 
midar. 1940 A.L J. 823. 

BENGAL AGRICULTURAL DEBTORS 
ACT (VII OF 1936;, Ss. 2 (8) (iii) and 34- 
Money decree j or share of bhag produce—If debt 
—Execution of such decrec~If can be stayed by 
notice. y 

A money decree against a bhagdar representing 
the price of the.share of the produce due from 
him i s not a debt within the meaning of S 2 (8) 
of the Bengal Agricultural Debtors’ Act, as this 
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BENG. AGRIC. DEBTORS ACT (1936), S. 2. 

cash liability is really a liability in respect of a 
share of the produce of the land to which refer¬ 
ence is expressly made in S 2 (8) (iii) of the Act. 
The execution of that decree cannot, therefore, 
be stayed by a notice issued under S. 34 of the 
Act. ( Edgley , J.) Hemendra Nath Boy v. 
Purna Charan. 44 C.W.N. 1045=A.I.R, 1940 
Cal. 549. 

-S. 2 i^9)—Adhiars, bargadars and bhagdars 

—If debtors. 

The reference in S. 2 (9) ( b ) of the Bengal 
Agricultural Debtors’ Act to a person "who culti¬ 
vates land himself” must mean a person other 
than a raiyat or an under-raiyat who has seme 
interest in the land, which would entitle him to 
employ hired labourers, adhiars, bargadars or 
bhagdars for the purpose of cultivating it, but 
such hired labourers and the other persons men¬ 
tioned would not themselves be included within 
the definition of “debtor”. (Edgley, J.) He men- 
dra Nath Roy v. Purna Charan. 44 C.W.N. 
1045=A.I.R. 1940 Cal. 549. 

-S g (5 )— Second application relating to 

same debt after dismissal of first—Maintainabi- 

Uly , 9 

S. 8 (5) of the Bengal Agricultural Debtors’ 

Act merely means that, if the debtor finds that 
through oversight or otherwise he has omitted to 
mention a particular debt in his first application, 
he may include it in certain circumstances in a 
further application to the Board. After an ap¬ 
plication to a Board has been dismissed, another 
application cannot be made to another Board 
relating to the same debt. ( Edgley , /.) Kali 
Sundar Boy v. Khumchand. 44 C.W.N. 984= 
A.I.R. 1940 Cal. 473. 

_Ss. 27 (1) and 25 (1) (e)— Award converting 

usufructuary into simple mortgage—Jurisdiction 

of Board. . 

The intention of the legislature in enacting 

S 27 (1) of the Bengal Agricultural Debtors’ Act 
was merely to specify the extent to which a mort- 
gage will continue to subsist after an award has 
been made. The sum specified in the award must 
obviously be regarded as a charge on the mortga¬ 
ged property until the conditions of the settlement 
have been fulfilled, but, subject to the provisions 
of this section, the Board has full authority to 
modify the terms of the original mortgage upon 
which the loan had been advanced. The Board 
will not, therefore, act without jurisdiction in 
making an award the effect of which is merely to 
convert a usufructuary mortgage into a simple' 
mortgage. In doing so, the Board will not exceed 
its powers under S- 25 Cl) (e) of the Act which 
gives it authority to prescribe a manner tor liqui¬ 
dating the debt settled different from that pres¬ 
cribed by the terms of the mortgage. ( Edgley , J.) 
Fazlur Rahman Sarkar v . Atal Behar\ 
Ghosh. I.L R. (1940) 2 Cal. 203. J 

_S 33— Suit for ejectment under S. 48-C of 

the Bengal Tenancy Act-If in respect of debt 

constituted by arrears of rent. > 

4 suit for ejectment under S. 48-L of the; 
Bengal Tenancy Act in which there is no claim 
for arrears of rent, is not a suit in respect o^ 
arrears of rent and is, therefore, not a suit m 
respect of a debt within the meaning of b-w o^ 
the Bengal Agricultural Debtors’ Act. Such q 
suit is, therefore, not barred although the arrear* 
•of rent have been included by the defendant in ni 


BENG. AGRIC. DEBTORS ACT (1936), 
S. 35. 

application to a Debt Settlement Board. (Biswas, 
J.) Mymen Singh Loan Office, Ltd. v. Basir 
Sheikh. 44 C.W.N 1113=A.I.R. 1940 Cal. 523. 

— -S. 34— Notice for stay of execution — Vali¬ 

dity—Notice omitting one decree-holder and 
adding stranger as judgment-debtor. 

A notice under S. 34 of the Bengal Agricultu¬ 
ral Debtors’ Act issued in the prescribed form 
giving correctly the number of the execution case 
which is to be stayed is not rendered invalid by 
the mere omission of the name of one of the 
decree holders or by the inclusion of the name 
of a stranger as a judgment-debtor. These are 
mere formal defects which cannot possibly affect 
the merits. (Henderson, J.) Pyari Mohan 
Manjhi v. Hashem Ali Khan. IX.R. (1940) 
2 Cal 226. 

— -Ss. 34 and 35 —Failure of Board to issue 

notice—Execution sale — Validity of—Setting 
aside of sale—Revival of debt. 

There can be no doubt that the intention of the 
Legislature is to provide that all proceedings for 
the execution of decrees for debts included in an 
application under S. 8 of the Bengal Agricultural 
Debtors Act should be automatically stayed as 
soon as the application is filed before a Board 
and for this purpose, it is provided under S. 34 
of the Act that due notice with regard to such 
application should be given to the Civil Court. 
At the same time, in view of the language of 
S. 35 of the Act it is impossible to hold that it 
could have been the intention of the Legislature 
that a judgment-debtor should be deprived of a 
valuable right which has been conferred upon 
him by the Act by reason of some carelessness on 
the part of the Board, which might result in 
failure to issue the required notice. In a case in 
which the Board fails to fulfil its duty under 
S. 34 and the execution sale is held by reason of 
such failure it would be open to the judgment- 
debtor himself to bring the matter to the notice 
of the Court which would be bound to set aside 
the sale. The result would be that even if the 
debt had been extinguished by the sale, it would 
revive after the sale had been set aside and the 
provisions of the Bengal Agricultural Debtors’ 
Act would apply thereto. ( Edgley . J.) Sheikh 
Tamizali V. Nasarali Bhuiya. I.L.R. (1940) 2 
Cal. 334=72 CX.J. 66. 

-S. 35 — Applicability — Application filed 

before Board after execution case is started. 

Per Mukherjea, J. —S. 35 of the Bengal Agri¬ 
cultural Debtors’ Act is applicable although the 
application under S. 8 of the Act is presented to 
the Board after the execution case is started. 
(Derbyshire, C. J. and Mukherjea. J.) Fatima 
Khatun v. Manindra Chandra. 44 C.W.N. 1125. 

-S 35— Executing Court informed by Board 

of pending application—Notice not issued in pres¬ 
cribed form — Court, if bound to stay proceedings. 

The provisions of S. 35 of the Bengal Agri¬ 
cultural Debtors’ Act are mandatory, and once 
the executing Court is informed by the Board 
that there is an application pending under S. 8 it 
• must act under that section if an execution is 
i pending, although no notice in the prescribed 
form is issued by the Board under S. 34 of tne 
Act. A sale held after such information is 
received is invalid. (Derbyshire, C.J. and Muk- 
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BENG. ALLU. & DILU. REG. (1825), S. 4. ( 

heriea, J.) Fatima Khatun v. Manindra 


herjea, J.) Fatima Khatun v. Manindra 
Chandra. 44 C.W.N. 1125. 

BENGAL ALLUVION AND DILUVION 
REGULATION (XI OF 1825), S. 4— Right 
wider—Absence of offer by patnidar to pay 
additional rent for increment to tenure—Effect of. 

The absence of an oiler by the patnidar to pay 
additional rent for the increment to his tenure, , 
rsjwiot take away the right conferred on him by 1 
S i of Regulation XI of 1825. ( Milter and 

Roxburgh, J J .) Midnapore Zemindary Co., Ltd. 
v. Bijoy Singh Dudhorla. 72 C.L.J. 14. 

BENGAL CHOWKIDARI ACT (VI OF 
1870), S, 34—Scope—Warrant for attachment 
for arrears of tax— Assessor signing not in pro¬ 
per place nor dating — Effect—Omission to fill 
name of person authorised to execute—Effect— 
If renders warrant illegal. See Penal Code, 
S. 186. 21 Pat.L.T. 716. 

BENGAL FOOD ADULTERATION ACT 
(VI OF 1919), S. 6 (1) and (4)— Consignee 
taking delivery of consignment of oil at railivay 
station—Oil found to be adultered from sample 
taken at railway premises — Presumption, if arises. 

If a consignee takes delivery of a consignment 1 
of mustard oil at a railway station for the j 
purpose of selling it, he stores them for sale 
within the meaning of S. 6 (1) of the Bengal 
Food Adulteration Act from the moment he takes 
such delivery until the goods arc actually ex¬ 
posed for sale in his shop. The presumption 
under S. 6 (4) of the Act, therefore, arises if from 
a sample taken from the goods while they are 
actually on the railway premises the oil is found 
to be adulterated. ( Edgley , J.) Hari Rakshak 
Dutt v. Chairman, District Board, Birbhum. 
-44 C.W.N 1139. 

-S. 6 (3)— Want of opportunity to examine 

mature of goods—If valid defence. 

The fact that a consignee had no opportunity 
to examine the nature of the goods between the 
time when lie took delivery of them and the time 
when a sample was taken, is not a valid defence 
by reason of S. 6 (3) of the Act. {Edgley, J.) 
Hari Rakshak Dutt v. Chairman, District 
Board, Bikiihum. 44 C.W.N. 1139. 

BENGAL LAND REVENUE SALES ACT 
(XI OF 1859), S. 37, proviso— “Raiyat” — Mean 
ing of. 

The word “raiyat” in the proviso to S. 37 must 1 
be read in its ordinary sense of a cultivator. It 
<loes not include the successors-in-interest of 1 
raiyats. {Henderson, J.) Khodadat Bim v. 1 
Kamala Ranjan Roy. 44 C.W.N. 1136=A.I.R. \ 
1940 Cal. 584. f 

BENGAL MONEY-LENDERS ACT (VII p 
OF 1933), S. 4— “Principal of the loan” — Mean- u 
ing of—Renewed bond. n 

In S. 4 of the Bengal Money-Lenders Act, the 
phrase “principal of the loan" means the amount a 
actually advanced or parted with by the money- v 
lender, the original loan and not what is stated as 1 c 
the principal in the renewed bond and which is ti 
made up of the original loan or balance thereof (j 
•and the arrears of interest capitalised. {Mitter B 
and Akram. JJ.) Sijdiiamya Moh an v. Prijya - 
Sankar 44 C.W.N. 1133=AI.R. 1940 Cal. fi 
570. 

Q,. D .—203 


BENG. PUB. DEM. REC. ACT (1913), S. 4. 

s. BENGAL PATNI REGULATION (VIII OF 
1819;, S. 11 —Position of purchaser. 

- It is wrong to say that an auction-purchaser 
gets the patni in the condition in which it was at 
the time of its creation. The true position is that 
^ a purchaser gets it free from incumbrances made 
* by the patnidar, but he cannot ignore the acts of 
' 1 the Zamindar. If the Zamindar has made a 
’ j separate patni the purchaser cannot ignore the 
' transaction. {Henderson, J.) Saihalini Devi v. 
Abinasii Chandra. A I R. 1940 Cal. 591. 

--S. 11— Purchaser's rights—Zamindar creat¬ 
ing separate patni of choukidari chakran lands — 
Provision that purchaser of original patni would 
be entitled to benefit of lease — Validity—T P. 
Act, S. 28. 

A Zamindar created a separate patni of 
choukidari chakran lands. The terms of this 
patni provided that if the original patni was sold 
for arrears of rent or extinguished for any 
reason whatever, then with it the patni right in 
the separate patni of chaukidari chakran lands 
would be taken to have been sold and the pur¬ 
chaser would he entitled to the benefit of the 
lease of chaukidari chakran lands. The Zamin¬ 
dar sold the original patni for arrears of rent. 

Held, that the purchaser was entitled to the 
' chaukidari chakran lands on the strength of his 
I purchase of original patni. The purchaser was 
liable to pay to the Zamindar the rent fixed in the 
lease. The provision was valid under S. 28, T. 
P. Act. {Henderson, J.) Saibalini Devi v. 
Abinash Chandra. A.I.R. 1940 Cal. 591. 

BENGAL PUBLIC DEMANDS RECO¬ 
VERY ACT (III OF 1913), S. 3 {1)—Addition 
of person as debtor—Circumstances showing. 

The plaintiff purchased certain property at the 
sale in execution of his decree and got his name 
mutated in the collcctorate records. In the 
meantime a certificate was filed against the 
former proprietors of that property in respect of 
arrears of cess. After notices under S. 7 of the 
Act had been served on the persons against 
whom the certificate was filed a report was made 
to the certificate officer that the property had 
already been sold to the plaintiff. The certificate 
officer on receiving the names of two more re¬ 
corded proprietors including the plaintiff 
directed notices to be issued against them. 
Subsequently the usual sale proclamation was 
issued and admittedly the proclamation con¬ 
tained the plaintiff's name. 

Held, that the circumstances clearly showed 
that the plaintiff’s name was added within the 
meaning of S. 3 (1) and that in order to nullify 
the effect of the certificate sale, the plaintiff had 
failed to discharge a very heavy onus which Jay 
on him to show that there had been a non-com¬ 
pliance with the requisite formalities required 
under the Act and that the plaintiff's name had 
not been added within the meaning of S. 3 ( 1 ), 

Held, further, that as the plaintiff's name 
actually appeared in the sale proclamation there 
was a presumption to the effect that the sale pro¬ 
clamation was drawn tip after notice to the plain¬ 
tiff as required under Sch II,R. -16 {2) of the Act 
{Edgley. J.) Amiya Bikash v. Mohaluxmi 
Bank, Ltd. A I R. 1940 Cal. 587. 

-Ss. 4 and 5—Certificates signed without 

filling in blanks—If legal—Sate on basis of such 
certificate — Validity. 
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Where a certificate is signed without filling in 
the blanks as required, there is no legal certificate 
at all, and no valid sale can follow on the basis of 
it. This applies equally to a certificate under 
S- 4 and to a certificate under S. 5 of the Public 
Demands Recovery Act. ( Biswas, J.) Sudher 
Chandra Chakravarty v- Sudhanshu Kumar. 

44 C.W.N 1097=A.I R. 1940 Cal. 556. 

■S. 19 (3)—Certificate holder—Representa- 

1 . _ 4_ t *j » n:«Li * _ a 1, ^ 


live character—Limits —Right to adjust the 
decree See C- P. Code, 0 21, R. 53 (3) and 

Public Demands Recovery Act, S. 19 (3). 1940 

A.L.J. 617 (P.C.). 

-S- 37 —Scope—Suit to set aside sale on 

ground oilier than fraud—Jurisdiction of Civil 
Court—Sale held on date different from that 
mentioned in sale proclamation—Suit to set aside 
such sale—Maintainability 

No doubt, under S. 37 of the Public Demands 
Recovery Act a suit to set aside a sale would lie 
in the Civil Court only when there is fraud. 
But that section does not oust the jurisdiction of 
the Civil Court to entertain a suit where the cer¬ 
tificate officer had no authority to hold the sale 
and it was not a sale under the Act at all. If the 
certificate officer holds the sale on a date different 
from that mentioned in the sale proclamation 
under Rule 46. Sell. II of the Act, he assumes a 
jurisdiction which he does not possess, and the 
Civil Court is entitled to set aside such sale. 
(Mnkherjea and Lodge, JJ.) Tikendrajit Ghose 
v Jadav Mon dal. 44 C.W.N. 1103=A.I.R. 1940 
Cal. 554. 

BENGAL PUBLIC GAMBLING ACT (II 
OF 1867), S. 5 —Search warrant executed by 
different officer—Legality of search 

If the search warrant is executed by an officer 
different from the one to whom it is issued, the 
search is illegal. ( Edgley , J) Emperor v. 
Snda Chandra Das. 71 C.L.J. 542=44 C. 
W N. 1123=A.I.R. 1940 Cal 586. 

___Ss. 5 and 6— Expression “Common g a thing 

house" not used in search warrant — Prosecution , 
if entitled to benefit of S. 6. 

The expression “a common gaming house has 
a special meaning under the Public Gambling 
Act. and unless that expression is used in the 
search warrant, the prosecution cannot avail 
themselves of the special provision of S. 6 of that 
Art (Edaley,J.) Emperor v Gobinda Chandra 
Das. 71 C.L.J. 542=44 C.W.N. 1123=A.I.R. 
1940 Cal. 586 . 

BENGAL REGULATION (XIX OF 1793), 
Ss. 7 and 8— Assessment of rent^-Suit for — 
Damages for period prior to suit—If can be reco¬ 
vered. , , 

A proprietor cannot recover damages tor use 

and occupation on the basis of rents assessed for 
any period antecedent to ihe date of the suit for 
assessment of rent. ( Nasim Alt and Mnkherjea, 
Tugal Charan v. Debfndranath. 44 C. 
W.N 1141=72 C L.J. 248=A,I.R, 1940 Cal. 572. 
_Ss. 7 and 8 —Half of produce—Material 

^^In*assessing revenue at half of the produce, the 

value of the produce at the time of the Perma¬ 
nent Settlement must not be looked at. The 
material time is when the lands are actually 
resumed and held liable to be assessed to revenue. 

(Nazim AH and Mnkherjea, JJ.) Jugal Charan 


v. Debendranath. 44 C.W.N. 1141=72 C.L.J. 
248=A.I.R. 1940 Cal. 572. 

- S. 9— Apphcabilily—Lands held in assertion 

of lakhiraj rights but no grant before or after 
1790 proved—Assessment of rent—Civil suit— 
Maintainability. 

S. 9 of the Regulation XIX of 1793 has no 
application where lands are alleged to have been 
held in assertion of lakhiraj rights as a part of 
an independent lakhiraj estate which was formed 
out of certain lands, but no grant of any kind 
either before or after 179J has been established 
in respect of them. In such a case a suit for 
assessment of rent of the lands is maintainable in 
a Civil Court. ( Nasim Alt and Mukherjea, JJ.) 
Jugal Charan v. Debendranath. 44 C.W.N. 
1141=72 C.L.J. 248=A.I,R. 1940 Cal 572. 

-S. 9— Land held under invalid lakhiraj 

grant—Assessment of revenue—Civil suit—Main- 
tainabilily—Bengal Regulation II of 1819, S. 30— 
Bengal Act VII of 1864 S. 2. 

Where the right of a proprietor to the revenue 
of land held under an invalid lakhiraj grant made 
prior to 1790 is based upon S. 6 of Regulation 
XIX of 1793, he can have the revenue assessed 
only in the manner contemplated by S. 9 of the 
Regulation and not by a suit in the Civil Court. 
The procedure laid down in S. 9 of the Degulation 
was not altered by S. 30 of Regulation II of 
1819 or by S. 2 of Act VII of 1862. These subse¬ 
quent Regulations do not contemptatc proceed¬ 
ings for assessment proper and the actual fixing 
of the revenue but relate to proceedings for 
resumption where the only question for deter¬ 
mination by the Court is whether the lands are or 
are not liable to be assessed to revenue. (Nasim 
Ali and Mukherjea, JJ.) Jugal Charan z/» 
Debendranath. 44 C.W.N. 1141=72 C.L.J. 248 
=A.I.R. 1940 Cal. 572. 

BENGAL TENANCY ACT (VIII OF 1885), 
S. 26-F (New)— Applicability—Mokarari holding 
—Tenants having occupancy rights therein. 

S. 26-F of the Bengal Tenancy Act substituted 
by the Amending Act of 1938 is as much within 
the scope of S. 18 (2) as the old section was. 
The provisions of the new section are not, there¬ 
fore, applicable to a mokarari holding although 
the tenants have also occupancy rights therein. 

(i Derbyshire , C.J■ and Mukherjea, J ) Kedar 
Nath Majhi v. Indra Narain. 44 C.W.N. 955. 

-S 26-F (as amended)— Applicability- 

Purchase by co-sharer jointly with strangers — 
—Right of pre-emption of other co-sharers. 

S. 26-F of the amended Bengal Tenancy Act, 
1938, is not inapplicable when a co-sharer figures 
as a purchaser jointly with other persons who 
are strangers out and out. In such a case, the 
right of pre-emption can be exercised by the 
other co-sharer tenants with respect to that por¬ 
tion of the holding which has been acquired by 
the stranger purchasers. ( Derbyshire, C.J. and 
Mukherjea, J.) Khodeja v. Mahomed Abdul. 
190 I.C. 758=44 C.W.N. 981=A.I.R. 1940 Cal. 
472. 

-S 26-F (as amended)— Transfer executed 

before but registered after amended section 
coming into force—Right of co-sharer tenant to 
apply for pre-emption. 

A co-sharer tenant of an occupancy holding *s 
entitled to apply for pre-emption under S. 2o-r 
of the B. T. Act as amended in 1938, in a case 
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where the deed o£ transfer of the holding in 
favour of a stranger was executed by his co¬ 
sharer before but registered alter the amended 
section coining into force. ( Sen, J .) Umasashi 
Devi v. Rauha Binodini. 191 I.C 58=44 C W 

N. 1092=A.I.R. 1940 Cal. 513. 

-S. 26-G— Mortgage—Construction — Usu¬ 
fructuary or mortgage by conditional sale. 

By a document described as a mortgage by 
conditional sale, the possession of the properties 
was delivered over to the mortgagees and the 
stipulation was that they would enjoy the usu- 
lruct and credit the same towards interest. The 
document mentioned a due date xor payment of 
entire mortgage debt and provided that in default 
ot payment within (hat date the mortgagee would 
be entitled to foreclose and that the conditional 
sale would then ripen into an absolute sale. 

Held, that the transaction was not a usufruc¬ 
tuary mortgage but a mortgage bv conditional 
sale to which S. 26-G (5 ) of the Bengal Tenancy 
Act was not applicable. ( Derbyshire, C.J. and 
Mukherjea, J.) Mahendra Nath y Kalipada 
Haldar. 44 C.W.N. 1009=72 C.L.J. 95=A.I R. 
1940 Cal. 486. 

-S. 26-G — Mortgaged land represented as 
mokarari holding — Mortgagor, if estopped from 
showing that it is occupancy holding. 

A mortgagor who had represented to the mort- 
gagee that the land mortgaged was mokarari 
holding is not esiopptd from showing that it is 

really an occupancy holding which will attract the 
operation ot S. 26-G of the Bengal Tenancy Act. 
(Derbyshire, C.J. and Mukherjea, J.) Mahendra 
Nath Sakdar v. Kalipada Haldar. 44 C W.N. 
100 9 = 72^C.L.J. 95= A .I.R. 194° Cal 486. 

>S 26-G (5) —Order declaring extinction of 
mortgage debt — Legality. 

e . ^ Court dealing with an application under 
o. 26-G (5) of the Bengal Tenancy Act will be 
exceeding its jurisdiction if it passes an order 
declaring t'.iat tlie inoitgage debt has been extin¬ 
guished. ( Derbyshire, C J. and Mukherjea. J.) 

Guru Charan v. Kadhanath Bepari. 44 C.W. 
N. 1095. 

-S. 26-G (5) —Usufructuary mortgagor in 


Possession of land as tenant under Mortgagee—If 
need apply for restoration of possession after 
expiry of 15 years. 

A usufructuary mortgagor in possession of the 
land mortgaged as a tenant under a lease from 
the mortgagee becomes entitled to the possession 
of that land in the same right in which he held it 
previously to the mortgage after the expiry of 
15 >ears from ihe date of the morigage. It is, 
therefore, unnecessary for him after the expiry 
of 15 years to apply for restoration of possession 
under S. 26 G (5) of the B. T. Act. ( Derbyshire, 
C.J. and Muk/urjea, J .) Guru Charan v. Radha- 
nath Bepari 44 C W.N. 1095. 

Ss. 26-G (5) and 3 (3)— Morigage — Con¬ 
struction. 

In a mortgage deed the mortgagor purported 
to morigage land to the mortgagee to secure an 
advance of certain amount. Possession of the 
property was delivered to the mortgagee ard 
there was an express covenant that the mortgagee 
would remain in possession till the mortgage- 
money was paid. There was a stipulation to the 
effect that in case the mortgagee was dispossessed 
from any portion of the mortgaged property, the 
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mortgagor would he personally liable to pay the 
money with interest and the mortgagee would be 
at liberty to >ue for the same and in execution of 
the decree put up to sale the mortgaged property 
as well a-; the other properties of the mortgagor. 

Held, that the morigage was usufructuary and 
the covenant in the last portion of the deed did not 
alter the character of the mortgage. ( Mukherjea 
and Mahomed Akram, JJ ) Gayamani Bewa v 
Dharanidhar Iana. A.I.R. 1940 Cal. 544. 

-S. 50— Presumption under — A Cplicability — 

Record-of-rights finally published. 

As soon as the record-of-rights is finally publi¬ 
shed a presumption will arise as to the status of 
the tenant from that entry, ard the peculiar 
pr« sumption laid down in S. SOoftheB. T. Act 
can no longer be justified. (Henderson, J.) 
Khodadat Biiu v. Kamala Kanjan Roy 44 C 
W.N. 1136=A.I.R 1940 Cal. 584. 

-—-—S. 50— Presumption under—Applicability — 
Suit to eject defendant as trespasser. 

I he presumption arising under S. 50 of the B. 
T. Act is restricted io suits or proceedings under 
that Act, that is to say, suits or proceedings 
which raise questions involved in the relationship 
of hjndlord and tenant. It has no application to 
a suit in which the plaintiff is seeking to eject the 
defendant on the ground that he is a trespasser. 
(Henderson, J.) Khodadat Bibi v. Kamala 
Kanjan Roy. 44 C.W N. 1136 = A.I.R. 1940 
Cal. 584. 

50 —Presumption under —Rebuttal — 
Slight variation in rent—If sufficient. 

Even a slight variation in rent is enough to 
rebut the presumption under S. 50 of the Bengal 
1 enancy Act. The relevant question is whether 
there has been really a change or variation and 
not whether the same was in respect of a sub¬ 
stantial amount. ( Khundkar, J.) Abdul Wahed 
v. Nagkndra Chandra Lahiri. 44 C.W.N. 993= 

A I R 1940 Cal. 524. 

S. 51— Presumption under— Applicability — 


Written lease. 

There cannot be scope for any presumption of 
the terms of a lease under S. 51 of the Bengal 
Tenancy Act, where there is a written lease 
selling forth the terms. (A. N. Sen, J.) Atul 
Krishna Bosf. v Zahed Mondal. 72 C.L.J. 
132=45 C W.N. 129. 

-(as amended in 1907), S. 102 (gg) — 

Survey ordered before coming into force of 
amendment—Omission to record irrigation rights 
or to Prepare fard-i-abpashi— Effect of—If nega¬ 
tives irrigation rights. 

Cl- (gg) of S. 102 of the Bengal Tenancy Act 
was added to the section only in the year 1907, by 
the amendment of 1907. Where the order for 
survey of a village was passed before the 
amendment came into force, it could not have 
provided for the preparation of any record of irri¬ 
gation rights [which are provided by Cl. (gg)], 
and consequently no fard-i-abpashi could have 
been prepared, since the particulars to he record¬ 
ed must depend on the terms of the order. This 
would explain the omission to record the water 
rights for the village in the survey operations 
ordered before 1*^07. No adverse inferences 
should therefore be drawn from the omission to 
so record irrigation rights. (Agarwala and 
Meredith. J J .) Harihar Prasad Singh v. Janak 
Dulari Kuer. 21 Pat.L.T. 873. 
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—77—S. 103-B (5)— Presumption under — Avail¬ 
ability against person challenging correctness of 
entry under S. 106. 

The presumption of correctness of the entry in 
the record-of-rights under S. 103-B, sub-S. (5) 
of the Bengal Tenancy Act, will be available 
against any person who has challenged the 
correctness of the record under S. 106 of that 
Act. (Khundkar, J.) Abdul Wahed v. Nagendra 
Chandra Lahiri. 44 C.W.N. 993=A.I.R 1940 
Cal. 524. 

-S. 146-A— Rent suit — Principle of repre¬ 
sentation—Condition. 

If it is not shown that the landlord has actually 
joined as defendants in his suit for rent all the 
persons whose names are borne in his rent roll as 
tenants the fundamental condition for invoking 
the principle of representation under S. 146-A of 
the Bengal Tenancy Act is lacking. (C. C. Biswas, 
J.) Haran Charan Mandal v. Hira Lal 
Naskar. 72 C.L.J. 123. 

- S. 148-A— Suit for apportionment of rent 

and recovery thereof—Persons setting up rival 
claims as co-sharer landlords joined as defendants 
in the alternative—Latter, if can join as co¬ 
plaintiffs. 

In a suit for apportionment of rent and 
recovery thereof after apportionment, the 
plaintiff is entitled under O. 1, R. 3, C P. Code, to 
join as defendants in the alternative all those 
persons who set up rival claims as co-sharer 
landlords. In such a case it would be quite un¬ 
necessary to decide any question of title between 
defendants inter se. But the defendants cannot 
join the plaintiff as co-plaintiff and then make 
their conflicting claims purporting to act under 

S. 148-A of the B. T. Act. There is no provision 
in that section which permits of such a course nor 
does the general law sanction it. Persons 
cannot join as plaintiffs in the alternative and 
claim against a defendant and ask the Court to 
decide the controversy between them. (Sen, J.) 
Makhan Lal Biswas v. Nagendra Bala DEbi. 
44 C.W.N. 1053. 

--S. 153 — Decision of title betzueen defen¬ 
dant inter se— Appeal. 

A decision of a question of title between rival 
co-sharer landlords impleaded as defendants in 
the alternative in a suit for apportionment of 
rent, is a decision of question of title within the 
meaning of S. 153 of the B. T. Act. An appeal is, 
therefore, competent from a decree of a Subordi¬ 
nate Judge passed in such a suit, although the 
amount claimed does not exceed Rs. 100. (Sen, 

J ) Makhan Lal Biswas v. Nagendra Bala 
Debi. 44 C.W.N. 1053. 

-—S. 153 —Decree for apportionment of rent — 

Appeal . 

A decree for apportionment of rent is made pur¬ 
suant to a decision as to the amount of rent 
annually payable within the meaning of S. 153 of 
the B. T. Act. An appeal from such a decree of 
a Subordinate Judge is, therefore, competent, 
although the amount claimed in the suit does not 
exceed Rs. 100. (Sen, J.) Makhan Lal Biswas 
v. Nagendra Bala Debi. 44 C W.N. 1053. 

- -Ss. 159 and 161 —Reservation of power to 

annual incumbrances—Scope and object. 

The whole object of the reservation by Ss. 159 
and 161 of the B. T. Act of a power in the auc¬ 
tion purchaser to annul incumbrances is to enable 
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him to get rid of a subordinate interest the holder 
whereof may intercept the rent which would 
otherwise be legitimately payable to him. There 
is intelligible principle on which he can be allowed 
to leave untouched an interest subordinate the 
purchased interest and at the same time annul 
as incumbrances interest of an inferior grade. 
(Sir George Rankin ) Profulla Nath Tagore v. 
Santosh Kumar Das. 190 I.C. 472=1940 O.L. 
R 643=13 R.P.C. 92=1940 O.A. 1224=7 B.R. 
129=1940 O.W.N. 935=A.I.R. 1940 P.C. 187 
(P.C.). 

-Ss. 170 and 171— Right to deposit — Unre¬ 
cognised transferee of non-transferable holding. 

An unrecognised transferee of a portion of a 
non-transferable occupancy holding comes within 
the category of persons whose interests are affect¬ 
ed by the sale within the meaning of S. 170 or 
S. 171 as well as of S. 174 of the B. T. Act. Such 
a person is, therefore, competent to make a 
deposit under S. 170 and claim the rights of a 
statutory mortgagee under S. 171 of the Act. 
(C.C. Bisivas,J) Haran Charan Mandal v. 
Hira Lal Naskar. 72 C.L.J. 123. 

--S. 182— Tenant of homestead subsequently 

acquiring raiyati right in contiguous village—If 
acquires raiyati right in homestead land. 

If a person who has taken a lease of homestead 
land subsequently acquires the right of a raiyat 
in a contiguous village, the provisions of S. 182 of 
the B. T. Act are attracted, and he acquires a 
raiyati right in the homestead land. That section 
does not presuppose that the agricultural tenancy 
in the same or contiguous village is held at the 
time that the homestead tenancy is created. 
(Sen, J.) Anantamoni Dasi v. Bhola Nath. 44 
C.W.N. 1099=72 C.L.J. 99. 

BENGAL WAKF ACT (XIII OF 1934), S. 73 
— Applicability—Suits by Commissioner and by 
other persons—Necessity for obtaining leave. 

S. 73 (1) of the Bengal Wakf Act applies not to 
suits generally but only to suits which fall strictly 
within S. 14 of the Religious Endowments Act and 
S. 92. Civil Procedure Code, and it simply exempts 
the Wakf Commissioner from obtaining leave of 
the Court or the Advocate-General. But if per¬ 
sons other than the Commissioner sue under Ss. 14 
and 92, they must obtain the consent of the Com¬ 
missioner in addition to the leave of the Court or 
the Advocate-General. (Ameer Ali, /.) Abdul 
Halim v. Nasibunnessa Bibi. 44 C.W.N. 969. 

BERAR COTTON MARKET RULES, R. 56 

(3)— Scope and applicability. 

Where the purchase is by an adatya, the adatya 
buys on behalf of principal, names his principal, 
enters the name of his principal as that of the 
buyer, and that being so and the purchase taking 
place through the agent in the market proper, the 
principal buys within the market and he falls 
within the class of ‘a person buying within the 
market.' That class is prohibited from doing 
that unless they are registered. (Stone, C.J. and 
Grille, J.) Emperor v. P. R. Mehta. I.L.R. 
(1940) Nag. 615=191 I.C. 54=1940 N.L J. 443= 
A.I.R. 1940 Nag. 385. 

BERAR LAND REVENUE CODE (1928), 

S. 141 (c)— Applicability—Alienated holding. 

The process in S. Hi (c) is applicable to any 
holding in respect of an arrear of land revenue 
due upon it. In Cl. (/) alienated holdings are re- 
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ferred to. The fact that in Cl. (/) a special 
process is prescribed exclusively for alienated 
holdings does not imply that the general process 
provided in S. 141 ( c) is not applicable to an 
alienated holding. Further alienated holdings are 

jL rom ^ ie definition of holdings in 
o. 2 (5) of the Code. ( Burton , F.C.) Haribhan 
SoNAjr v. Sampatlal. 1940 N.L.J. 525. 

- ^-S. 192 (1), proviso— Construction — Suit in¬ 
volving question of interpretation of sanad—Juris¬ 
diction of Civil Court to try. 

The proviso following'Cl. (e) in S. 192 (1) of 
the Berar Land Revenue Code is applicable to all 
the clauses from (a) to (e) in the preceding part 
ot the b. 192 (1). It must be read as common to 
each of the clauses preceding it. Where a suit 
involves the question of interpretation of a sanad 
and a Resident’s order, the Civil Court has juris¬ 
diction to try the suit. ( iViyogi , ./.) Shriniwas 
Kao v. Secretary of State. 1940 N.L.J. 582= 
A.I.R. 1940 Nag. 402. J 

BERAR PATELS AND PATWARIS LAW 
(1900), S. 5 (3) and (4 )-Appo intment of patwari 
—Preference—Nearness by inheritance and educa¬ 
tional qualification. 
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the date of any sale, or refusing to stay proceed¬ 
ings, or even refusing leave to bid at execution 
sale are merely interlocutory and hence not 
appealable. An order confirming the sale held 
nearly two years back on the ground that all 
objections against the sale had bet n disposed of 
previously is merely incidental and follows the 
disposal of all applications challenging the sale 
under provisions of C. P. Code under O. 43, R. 1 
(/) an appeal is no doubt allowed from an order 
setting aside or refusing to set aside a sale”, but 
no appeal is permitted by any provision of the 
Code from an order confirming a sale and direct¬ 
ing the issue of a certificate of sa Je in respect of 
the property sold. (Mahomed Ahmad Khan, C. J. 

and Btrdi, J .) Bindrabandas v. Nannay. 190 I C. 

174. 


~ S. 78 — “Same judgment-debtor'’—Several 
decrees against same person—Some individually 
against him and others jointly with other persons. 

If there are several decrees against one person, 
some of which are individually against him while 
others are against him jointly with other persons, 
the holders of individual decrees are entitled to a 

, P| 4 — r- - _ 1 ra teable distribution in execution of joint decrees 

Ihe provisions of S. 5 (3) and (4) of the Patels 1 to the extent of that person’s interest in the pro- 
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and l'atwaris Law do not require that the person 
having the preferential claim by inheritance to the 
post of patwari must be appointed and relieved 
from the obligation of personal service, in prefer¬ 
ence to a person having a more distant claim by 
inheritance and being qualified and being able to 
serve in person. A person who is ineligible under 
K. 1 of the rules framed under S. 21 of the Act, 
cannot be relieved of personal service under 
Kule \ 111, because his disqualification is not by 
reason of incompetence but results from lack of 
the required educational qualification. ( Burton , 

yy ) Uhagwantrao v. Krishnauao. 1940 N.L 
J. 621. 

BERAR REVENUE BOOK CIRCULAR 

III-8 — Collector proceeding—Acceptance of bid — 
If appealable. 

There is neither ground nor authority for the 
view that no appeal lies against Collector’s accep¬ 
tance of the bid under R. 11 (2) of the Berar 
Revenue Book Circular 111-8. ( Burton , F.C.) 

Kun.ti Laf v. Bhaurao. 1940 N.L.J 478. 

BHOPAL CIVIL PROCEDURE CODE, S. 2 

— “Decree"—Order dismissing appeal for non¬ 
payment of deficient court-fee—Appeal. 

An order rejecting an appeal on account of the 

iailurc of the appellant to pay the deficient court- 
ice as previously ordered, has the effect of a 
decree and is clearly appealable as such, (jl/a/ 10 - 
med Ahmad Khan, C.J. and Ali Ahmad Khan, J.) 
Dhanrupmai. v. Mulchand. 189 I.C. 681. 

~Z , f?~7 0rder Z *” execution—Appealability 
— 1 est—Order confirming sale—Appeal if lies. 

In order to decide whether a determination of a 
question arising in execution proceedings is 
appealable as a decree or not, one must look to 
the combined effect of S. 47 and S. 2 (2), C. P. 
Code, only such questions as relate to the rights 
and liabilities of the parties with reference to the 
relief granted by the decree are properly within 
the scope of S. 47 (58 Bhopal), of the Code, but 
orders that are merely incidental and relate to the 
conduct of the execution proceedings are not 
within the section. As for instance, orders fixing 


perty realised. For the purposes of S. 78 of the 
Bhopal C. P. Code such a person falls within the 
meaning of "same judgment-debtor.” ( Mahomed 
Ahmad Khan, C.J.) Hasan Mahomed Khan y. 
Panmall. 189 I.C. 585. 

“ S. 106/1— Appealable orders. 

S. 106/1 of Bhopal C. P. Code has been so 
framed as to exclude all orders other than “final” 
from the category of appealable orders. (Maho- 
))\cd Ahmad Khan, C.J. and Ali Ahmad Khan f J .) 
Nanoo Mal V. Deo Chand. 190 I.C. 28. 

-- s. 130— Powers of Court — Order enlarging 

time containing default condition —Further 
enlargement after expiry of time—If can be 
granted. 

Under S. 130, Bhopal C. P. Code, the Court has 
full discretion to enlarge the time for the pay¬ 
ment of Court-fee even after the expiry of the 
period originally fixed or previously extended. 
One extension after the other is permissible. 
Before the first extension expired the Court can 
grant futher extension even in the case in which 
default condition occurred in the first order en¬ 
larging time. But after the expiry of the period 
fixed the Court has no power to extend the time 
inasmuch as the order works itself out and be¬ 
comes absolute by reason of the non-fulfilment 
of the condition contained therein. (Af.A. Khan, 
C.J. and Ali Ahmad Khan, J.) Nathuram v. 
Mullobai. 189 I.C. 537. 

--S. 134— Inherent poivcrs — Exercise of — 

Applicant allowing his remedy to be time-barred. 

It is a well-settled principle that a Court can¬ 
not exercise the inherent jurisdiction when the 
applicant had his remedy provided in the Code 
and had neglected to avail himself of it. Such 
jurisdiction must be exercised with great caution, 
and the Court is not expected to ignore the provi¬ 
sions of the law of limitation by appealing to 
S. 151 (134 Bhopal) of the Code. ( Mahomed 
Ahmad Khan. C.J. and Birdi, J.) Bindrabandas 
v. Nannay. 190 I.C. 174. 

~ ~ O* 6, R. 17 — Nature of suit not changed — 
Sint f or refund of money paid out of Court but 
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not certified—Amendment into one for damages 
— Permissibility. 

The plaintiff filed a suit for the refund of 
money paid out of Court to the defendant’s at¬ 
torney towards a decretal amount but which pay¬ 
ment was not certified. To overcome the legal 
objection that such a suit was not maintainable, 
he sought permission to amend the plaint so as to 
convert the suit into one for the recovery of 
damages. 

Held, that permission to amend the plaint must 
be granted, as the nature of the suit remained the 
same whether the money was claimed by way of 
damages or as a refund. ( Maltommad Ahmad 
Khan, C J. and Birdi, J.) Bhairon Prasad v. 
Aulad Hosain. 189 I.C. 165. 

——— O. 21, R. 2—Execution petition—Decree- 
holder mentioning payments by judgment-debtor 
and producing writing signed by him—If suffi¬ 
cient certification. See Bhopal Limitation Act, 
S. 20. 189 I.C. 374. 

BHOPAL COURT-FEES ACT, S. 7 (iv) (b) 
—Suit for partition—Plaintiff alleging joint pos¬ 
session—Court-fees. See Bhopal Court-Fees 
Act, Art. 17 (iv). 189 I.C. 681. 

-Sch. II, Art. 17 (iv) and S. 7 (iv) (b)— 

Suit for partition—Plaintiff alleging joint posses¬ 
sion—Court-fees. 

In suits for partition the question of Court-fee 
must always be decided upon the allegations 
contained in the plaint. If a relief for posses¬ 
sion is claimed by the plaintiff, the Court 
would be justified in calling upon him to 
make good the deficiency in court-fee, other¬ 
wise if the plaintiff alleges to be in joint 
possession of the property, in that case 
the matter would be governed by Art. 17 (iv) of 
Sch. II of the Court-Fees Act. S. 7 (iv) ( b ) is 
inapplicable because a suit for partition is not 
the same thing as a suit to enforce the right to 
share in any property on the ground that it is 
joint family property. When the plaintiff alle¬ 
ges his joint possession, and in fact proves the 
same by his actual residence in a portion of the 
house sought to be partitioned he can no longer 
be considered to be in need of possession, and his 
right to share the property is certainly beyond 
question. An ad valorem Court-fee is payable 
only by such a plaintiff who is out of possession, 
and by means of his suit tries to obtain posses¬ 
sion as well as partition. The plaintiff may be 
in actual possession of even a smaller share than 
is his due, yet he cannot be considered to be out 
of possession. By the very act of his occupation 
his right to share in the property becomes esta¬ 
blished, and his asking for a partition by metes 
and bounds simply amounts to a prayer for enabl¬ 
ing him to enjoy his share separately and more 
fully. This request amounts to nothing more 
than a desire for a change in the mode of enjoy¬ 
ment of the joint property. A relief like this is 
not measurable in terms of money and therefore 
property falls within the purview of Art. 17 (iv) 
of Sch. II of the Court-Fees Act. ( Mahomed 
Ahmad Khan, C.J and Ali Ahmad Khan, J .) 
Dhanrupmal v. Mulchand. 189 I.C. 681. 

BHOPAL CRIMINAL PROCEDURE 
CODE, Ss. 232-3— Retracted statement—Evi¬ 
dential value of. 


BHOPAL LIMITATION ACT, Art. 57. 

S. 288, Cr. P. Code (=232/3 Bhopal) gives full 
discretion to the presiding Judge to treat a pre¬ 
vious statement made by a witness before the 
committing Court as evidence in the case “for all 
purposes”, which means that even the verdict or 
finding in any case could be based on such evi¬ 
dence. At the same time one must not forget 
that admissibility of a statement as a piece of 
evidence is one thing and its evidential value quite 
another. A retracted statement may rank as 
evidence under S. 288 if it fulfils the formalities 
required, yet, its value may widely differ accord¬ 
ing to the circumstances of each case. ( Maho e 
med Ahmad Khan, C.J. and Birdi, J.) Raisuddin 
v. Government of Bhopal. 190 I.C. 322. 

BHOPAL LIMITATION ACT, S. 20-Execu¬ 
tion petition — Decree-holder mentioning pay¬ 
ments by judgment-debtor and producing writing 
signed by him—If sufficient certification — Exten¬ 
sion of time — C. P. Code, O. 21, R. 2 

Where the decree-holder has mentioned three 
consecutive payments in his execution petition 
and produced a writing purporting to bear the 
signatures of the judgment-debtor in respect of 
these payments, all the three payments must be 
held to have been duly certified under O. 21, R. 2, 
C. P. Code, and the writing alleged to have been 
executed by the judgment-debtor is sufficient to 
save limitation under S. 20 of the Limitation Act, 
if it is proved to have been signed by him. ( M.A , 
Khan, C.J. and Birdi, J.) Kishan Singh v. 
Amarciiand. 189 I.C. 374. 

--Art. 57—“ Account stated ”— Meaning of — 

Some of items time-barred — Effect. 

The document forming the basis of a suit, evi¬ 
dencing an account stated between the parties, 
need not contain the whole account in detail. A 
mere reference to an outstanding account which 
was settled mutually by striking a balance and 
by the admission of the debtor as to its correct¬ 
ness should be quite enough for the purpose. 
The mere fact that some of the items were 
statute-barred could be of no avail when the suit 
is brought on account stated. In suits based on 
a stated account, it is always open to the defen¬ 
dant to challenge the document on various 
grounds such as fraud, undue influence, and want 
of proper knowledge. If he succeeds in estab¬ 
lishing that the accounts were never understood 
by him and hence were never settled, the substra¬ 
tum of the plaintiff’s suit will disappear. But on 
the other hand if it is proved that the parties 
went through the accounts and the defendant 
having fully understood every item of it either 
side, had freely accepted his liability thereunder, 
the transaction would take the form of a new 
agreement legally known as account stated, which 
is neither a simple acknowledgment of liability 
nor can it be called a new contract for want of an 
express promise to pay as contemplated by S. ~5 
(3) of the Contract Act. Therefore the question 
of time barred items, which came under considera¬ 
tion before a settlement w r as reached, does not 
arise. Just as time-barred debts may be revived 
by an express promise to pay, in the same manner 
in settling an outstanding account the debtor 
may accept liability as to the balance found due, 
in respect of even time-barred items, and conse- 
quently give rise to a new cause of action, fro 
the date of such acceptance. In the circum- 
stances, it becomes impossible to go behind suen a 
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mutual settlement so long as its integrity is 
beyond reproach. ( Mahomed Ahmad Khan, C.J. 
and Birdi, J.) Peare Lal v. Katan Lal. 189 I.C. 
802 . 

-Art. 57 and S, 19—“ Account stated” and ! 

acknowledgment—Distinction between. 

Acknowledgment is a wider term including 
account stated within its sphere, but differing 
therefrom in respect of the applicability of the 
provisions of S. 19 of the Limitation Act. Such 
an acknowledgment as is outside the scope of 
account stated is effectual only if made within 
the period of limitation, whereas an account 
stated is independent of this condition and takes ! 
effect in virtue of the provisions of Art. 57 of the j 
Bhopal Limitation Act. {Mahomed Ahmad Khan, 
C.J.) Peare Lal v. Ratan Lal. 189 I.C. 802. j 

-Arts. 121 and 139 —Applicability— Mort¬ 
gage—Suit for sale or foreclosure. See 188 
I.C. 669. 

-Arts. 139 and 121 — Applicability — Mort¬ 
gage—Suit for sale or foreclosure. 

Art. 121 of the Bhopal Limitation Act (corres- 1 
ponding to Art. 132 of the British Indian Act) is I 
not applicable to suits for either sale or fore¬ 
closure brought on the basis of a mortgage. The 
appropriate article for such suits is Art. 139 
of the Bhopal Act (corresponding to Art. 147 of 
the British Indian Act) prescribing a 60 years’ j 
limitation. {Mahomed Ahmad Khan, C.J. and Ali 
Ahmad Khan, J.) Agha Jalaluddin v. Rajjibai. 
188 I.C 669. 

BHOPAL SMALL CAUSE COURTS ACT, 

S. 11— Review-Deposit or furnishing of security 
along with application -If necessary. 

Linder S. 11 of the Small Cause Courts Act, an 
applicant for review need not deposit the decretal 
amount or furnish security at the time of pre¬ 
senting the application. According to that section, 
the condition which is prescribed for furnishing 
security or depositing cash will take effect within 
90 days from the date of judgment. {Birdi, J.) 
Prabhulae v. Ramnarain. 188 I.C. 771. 
BHOPAL STAMP ACT, S. 33— Document 
unstamped—Power of appellate Court to allow 
Party to pay duty and penalty—Proper course. 

Where the trial Court has excluded a docu¬ 
ment from evidence as unstamped, the Court of 
appeal is, no doubt, not competent to order the 
deficiency of stamp to be made good. But there 
is nothing in law to prevent it from remanding 
the case to the original Court for the purpose of 
enabling the party to pay the proper duty and 
penalty and to get the document admitted in 
evidence {M. A. Khan. C.J. and Birdi, J.) 
Ahmad Khan v. Faizul Haq. 189 I.C. 308. 
BHOPAL TRANSFER OF PROPERTY 
ACT, S. 58— Document disclosing usufructuary 
mortgage Possession not delivered—Nature of 
mortgage. 

Where a document discloses a usufructuary 
mortgage without a personal covenant of any 
sort made for the payment of the mortgage- 
money, and the transaction is accompanied by 
actual delivery of possession of the mortgaged 
property, then the mortgagee has no remedy in 
law to sue for his money or for sale or fore¬ 
closure so long as the security remains in tact and 
within his hands. But the position becomes 
quite different when no possession as stipulated 
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is given to the mortgagee. In that case, the 
mortgage is neither usufructuary nor anomalous 
but has the same effect and is subject to the 
same legal limitations as are characteristic of a 
simple mortgage. {Mahomed Ahmad Khan, C.J. 
and Ali Ahmad khan, J.) Agha Jalaluddin v. 
Rajjidai. 188 I.C. 669 

S 58— Mortgage and charge—Distinction — 
Bona fide purchaser— Position of. 

Mortgage as distinguished from charge is a 
jus in rein and holds good against subsequent 
transferees even without notice. {Mahomed 
Ahmad Khan, C J and Ali Ahmad Khan , J.) Agha 
Jalaluddin z/. Rajjidai. 188 I.C. 669. 

BIHAR AND ORISSA MUNICIPAL ACT 
(VII OF 1922, as amended in 1934), Ss. 282 
(1) and 291 (j) — Bye-laws under—Scope — 

Druggist s shop—Licence fee before amendment 
—If annual fee or for alt time — Amendment — 
Effect Liability of druggist’s shop registered 
prior to amendment to pay annual licence fee — 
Amendment—If ultra vires. 

Under S. 282 (1) of the Bihar and Orissa 
Municipalities Act, once a druggist’s shop is 
registered, the Commissioner must grant a 
licence, the licence being not an annual one, but 
one which permits the occupier of the premises to 
sell drugs for an indefinite period. Under S. 291 
(/) the Municipality has the right to fix a licence 
fee for the licence granted to sell drugs in the 
premises. The fee fixed by the law as it stood 
I before 1931, was Rs. 20, being a lump sum of 
1 Rs. 20 for all time and not an annual fee of 
Rs. 20. If that fee is paid, the owner of the shop 
is not liable to pay anything more. The fact that 
by a subsequent amendment of the bye-laws the 
fee is paid an annual payment, cannot add to the 
1 liability of the holder of the licence granted to 
him before the amendment. 

Quaere.— Whether the amendment of bye-law in 
1934, making the licence an annual one is ultra 
vires. {Harris, C.J. and Fad Ali J.) Cuttack 
Municipality v. Surendra Nath Sahu. 21 
Pat.L.T. 713=A I.R. 1940 Pat. 706. 

BIHAR MONEY-LENDERS (REGULA¬ 
TION OF TRANSACTIONS) ACT (VII OF 
1939), S. 2— "Debtor" — If includes judgment- 
debtor. 

The word "debtor" is used in the Bihar Money- 
Lenders Act in a wide sense and would include 
a judgment-debtor. {Fasl Ali and Meredith, 
JJ.) Lal Pari v. J anki Rai. 1940 P.W.N. 750 — 

A.I.R. 1940 Pat. 718. 

- — S. 11— Applicability—Purchaser of mort¬ 
gaged property—Right to apply. 

S. 11 of the Bihar Money-Lenders Act is 
intended for the benefit of all judgment-debtors. 
The benefit of that section is not confined only to 
a mortgagor and cannot be denied to a purchaser 
of the equity of redemption in mortgaged pro¬ 
perty. If such purchaser is impleaded in a mort¬ 
gage suit and a decree passed against him, he is a 
judgment-debtor and as such he is entitled to the 
protection afforded by S. 11. {Fast Ali and 
Meredith, JJ.) Lal Paris/. Janki Rai. 1940 
P.W.N. 750=A.I.R. 1940 Pat. 718. 

-Ss. 13 and 14 — Applicability and scope — 

Purchaser of mortgaged property impleaded in 
suit on mortgage suit — Decree—Right to apply 
under S. 13. 
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A purchaser of mortgaged property who is 
impleaded in a suit on the mortgage, and is one 
of the judgment-debtors under the decree passed 
in the suit on the mortgage, is entitled to apply 
under S. 13 of the Bihar Money-Lenders Act of 
1939, and to ask the Court to estimate the value 
of the property after hearing him as well as the 
decree-holder. S. 14 of the Act is entirely 
dependant on S. 13. (Fazl AH and Meredith, JJ.) 
Lal Pari v. Janki Rat. 1940 P.W.N. 750=A.I.R. 
1940 Pat. 718. 

BIHAR TENANCY ACT (VIII OF 1885, 
as amended in 1937), S. 67 —Scope — Retrospec¬ 
tive—Suit before amendment—Decree after — 
Procedure—Damages under old S. 68 —Award 
of — Legality. 

The new S. 67 of the Bihar Tenancy 
Act, as amended in 1937, is not retrospective. A 
suit for arrears of rent of faslis 1341 to 1344 was 
brought on 23rd September, 1937, before the 
Bihar Tenancy Amendment Act of 1937 came 
into force. That Act came into force on 10th 
March, 1938 and on 16th July, 1938, the Court 
passed a decree under which it awarded damages 
to the plaintiff at 25 per cent, as provided by 
S. 68 of the old Act before its amendment in 
1937. 

Held, the decree which was passed after the 
new Act came into force was not correct, because 
S. 68 of the old Act having been repealed could 
not be availed of as no litigant had any vested 
right in the provisions of the old S. 68 . The 
discretion given to the Court by that section 
having been taken away by the repeal of that 
section, the Court could not resort to it on the 
date of the judgment when that section was no 
longer in existence. The Court could only pro¬ 
ceed under S. 67, but since the new S. 67 was not 
retrospective, a decree in terms of the old S. 67 
only could be given to the plaintiff calculating 
simple interest at 12 J a - per cent. (Manohar Lall, 
J.) Bhajan Singh v. Motipur Zamindarv Co., 
Ltd. 6 B.R. 773=189 I.C. 269=13 R.P. 67= 
A.I.R. 1940 Pat. 675. 

--(before amendment of 1937), Ss. 67 and 

68 —Applicability—Suit for arrears of rent in 
1937—Decree in 1938, after amendment came into 
force—Procedure—Damages at 25 per cent.— 
Award of—Legality. See Bihar Tenancy Act 
(as amended in 1937), S. 67, 6 B.R. 773=189 I. 
C. 269. 

-S. 87— Scope—Mortgagee in possession — 

Proceedings under section for default in payment 
of rent—Subsequent settlement of land on mort¬ 
gage — Effect—Right of original tenant to redeem 
mortgagee—Duty of mortgagee in possession. 

A mortgagee from a tenant, who enters into 
possession of the holding, is bound to maintain 
his possession as against the land. He cannot by 
suffering dispossession (by committing default in 
payment of rent in breach of his undertaking 
under the mortgage) put an end to the tenancy 
and then take a new tenancy or settlement from 
the landlord and thereby change the character of 
his possession as against the original tenant (his 
mortgagor), and his successors in title. If he 
takes a new lease, that must in law be held to be 
taken for the benefit of the mortgagor and the 
mortgagor and his representatives would be en¬ 
titled to redeem. The mortgagee cannot be heard 
to say that the land is no longer subject to the 
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mortgage as a result of his own default or of any 
act on his part; to claim that the land is not 
being held subject to the mortgage is to claim a> 
benefit arising from his own default, which the 
law does not permit. It is true that if the land¬ 
lord takes proceedings under S.87 of the Bihar 
Tenancy Act and enters into possession the 
tenant’s right as against the landlord is extin¬ 
guished. But where the proceeding under S.87 
are taken against the mortgagee from the tenant 
as a result of default committed by the mort¬ 
gagee in paying rent and then the mortgagee 
takes a new settlement from the landlord, the 
new tenancy will enure for the benefit of the 
mortgagor, who and his successors-in-title would 
be entitled to redeem the mortgagee, notwith¬ 
standing the dispossession and new settlement. 
(Harris, C J. and Fazl Ali, J.) Chandi Mander 
v. Sitabi B hag at. 190 I.C. 40=6 B.R. 890=13 
R.P. 151=21 Pat.L.T. 699 
--—S. 155— Notice—Validity — Misuse com¬ 
plained of incomplete at lime of issue of notice — 
If renders notice defective. 

A notice under S. 155 of the Bihar Tenancy Act 
is not defective because at the time it was issued 
the misuse may have been incomplete whereas at 
the time of the suit it is complete. ( Agarwala 
and Rowland, JJ.) Shyam Jhulan Prasad . 
Singh v. Satruhan Prasad Sahi. 19 Pat. 917 
=21 Pat.L.T. 622=A.I.R. 1940 Pat. 703. 

-S. 155 ( 1 )— Contents of notice — Express 

demand to quit land in the alternative—If 
essential. 

S. 155 does not require that a notice under the 
section should demand of the tenant in the alter¬ 
native that he vacate the holding. The law does 
not require that the notice should contain an 
express demand to quit the land in order to 
comply with the requirements of S. 155 (1). 
(Agarwala and Rowland, JJ.) Shyam Jhulan 
Prasad Singh v. Satruhan Prasad Singh. 19 
Pat. 917=21 Pat.L.T. 622=A.I.R. 1940 Pat. 
703. 

-S. 155 (1)— Notice — Notice issued by 

Court and stated to be issued by Court — Land¬ 
lord’s name appearing as being the applicant 
seeking issue of notice — Validity. 

There is nothing in S. 155 of the Bihar Ten¬ 
ancy Act to require that the notice to the tenant 
should represent it to be from the landlord direct 
and not from the Court at the instance of the 
landlord. Where the notice actually served is 
headed as being a notice from the Court, but the 
landlord’s name appears on the heading as the 
applicant at whose instance the notice is issued, 
there is no defect in the notice and it is a valid 
notice. (Agarwala and Rowland, JJ.) Shyam 
Jhulan Prasad Singh v. Satruhan Prasad 
Sahi. 19 Pat. 917=21 Pat.L.T. 622=A.I.R. 
1940 Pat. 703 

-(VIII pF 1934), S. 169 (1) (c)— Auction- 

purchaser—Liability of for rent between date of 
sale and its confirmation. 

According to S. 169 (1) (c) the decree-holder is 
entitled to receive from the surplus sale proceeds 
any rent which may have fallen due in respect of 
the tenancy between the institution of the suit 
aqd the date of the confirmation of the sale and 
no longer. It is quite clear then that from the 
date of the confirmation of the sale the only 
person to whom the landlord can look for his 
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rent is the auction-purchaser. He is not liable to 
pay rent from the date of sale up to its confirma¬ 
tion as the Bihar Tenancy Act must be held to 
prevail and the more general enactment, that is 
to say S. 65, C- P. Code, will to that extent not be 
applicable. ( Agarwala and Rowland, JJ.) 
Chhatar Singh v. Syf.d Shah Qasim Ghani. 
19 Pat. 824=A.I.R. 1940 Pat. 673. 

S. 169 (1) (c)— Sale—Effect of on charge 


-- ~ • - j v •• 

for rent—Extent to which it is extinguished. 

The ordinary rule as to the consequences of a 
suit to enforce a charge or a mortgage is that on 
sale of the charged or mortgaged property the 
purchaser acquires the rights of both mortgagor 
and mortgagee, so that the charge or mortgage 
sought to be enforced is extinguished. Under 
S. 169 (1) (<-), the decree-holder enforces a 
charge for the rent not only to the date ot suit 
but rent that should accrue due up to the date of 
the confirmation of the sale and if that is the 
extent of the charge that he is enforcing that 
will also be the extent of the charge which is 
extinguished. After a holding has been once 
sold in execution of a rent decree and has passed 
out of the possession of the tenant, it cannot 
again be sold in execution of any other decree 
for rent due by the same tenant. ( Agarwala and 
Rowland. JJ.) Chhatar Singh v. Syed Shah 
Qasim Ghani. 19 Pat. 824=.A I R. 1940 Pat. 
673. 

S. 188— Scope—Notice under S. 155— Suit 


1 - — - — - - - — — - — »» • 1 • • 

by some of the co-sharer landlords for ejectment 
after expiry of notice — Maintainability. 

A suit to eject a trespasser can be maintained 
by a co-sharer ; but in order to have a cause of 
action for a suit to eject a tenant as a trespasser, 
the tenancy must first have been determined and 
the tenancy must be determined by the whole 
body of landlords. There must ' e an expression 
m the notice on behalf of the sixteen annas land¬ 
lord of an intention to terminate the tenancy. 
1 lie service of a notice under S. 155 of the Bihar 
Tenancy Act has not the effect of a notice under 
S. 49. But a suit for ejectment under S. 188 by 
some co-sharers only after the expiry of notice 
tinder S. 155, ought not to be dismissed entirely. 
A suit of this nature is not one which the whole 
body of landlords are required or authorised to 
bring. S. 188 cannot he a bar to the maintaina¬ 
bility of a suit for compelling the defendant to 
set-right the misuse of the land. Though eject- 
nient cannot be decreed, the Court can and 
should pass a decree directing the defendant to 
remedy the misuse and for damages. ( Agarwala 
and Roivland, JJ.) Siiyam Jhui.an Prasad 
Singh v. Satruhan Prasad Sahi. 19 Pat. 917 
=21 Pat.L.T. 622=A.I R. 1940 Pat. 703. 

B °MBAY ABKARI ACT (V OF 1878, as 
amended by Act VI of 1940), S. 7 -AppUca- 
bihty and scope—Notification prohibiting posses- 
sion of intoxicants issued under old Act — Deci¬ 
sion of High Court declaring same ultra vires_ 

Subsequent Amending Act validating Rules and 
Notifications under original Act—If validates or 
revives Notification declared ultra vires— Statute 
—Retrospective operation—Rule. 

The Court leans strongly against a construc¬ 
tion which gives to an act retrospective action, 
because it manifestly shocks one's sense ofljustice 
that an act legal at the time of doing it shall be 
made unlawful by some new enactment. On 17th 
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July, 1939, the Government of Bombay issued a 
notification under the Bombay Abkari Act, 18'8, 

S. 14-B b), prohibiting the possession by any 
person in the Town and Island of Bombay, with¬ 
out a permit or licence issued by an Abkari 
Officer, of any intoxicant specified in the schedule 
thereto were respectively enacted, proceeded in 
these terms: “and any rule, order or notification 
made or issued under the said Act” (i.e., the 
Abkari Act) "before the commencement of this 
Act shall be deemed to have been made or issued 
under the said Act as amended by this Act.” 

Held 9 (1) that S. 7 of the Amending Act would 
embrace the Notification of 17th July, 1939. the 
only notifications falling within the section were 
notifications effective at the date of the passing 
of the Amending Act and the section was not 
, intended to affect the construction of notifications 
already rescinded still less of a notification which 
had been declared invalid and therefore had 
never had any effect and was a mere nullity, and 
S. 7 did not therefore apply to the Notification of 
17th July, 1939, in excess of the amount therein 
mentioned. On 11th April, 1940, the High Court 
I declared the said notification ultra vires and of 
no effect, on the ground that the Government 
under S 14-B of the Act could not prohibit the 
possession of inhabitants by the public generally. 
On the same day, but after the said decision of 
the High Court the Governor of Bombay, being 
the then legislative authority in Bombay, passed 
Bombay Act VI of 1940, amending the Bombay 
Abkari Act of 1878. By S. 6 of the amending 
Act, the proviso to stib-S (l)of S. 14 B, was 
deleted, and sub S. (2) of S. 14 B was also 
amended in such a way as to remove in the case 
of notifications issued under the amending Act, 
the ground upon which the High Court field the 
notification of 17th July, 1939, to be invalid. S. 7 
of the amending Act, after providing that the 
amendments to the preamble and the provisions 
of the Act should have effect from the date on 
which the said preamble and the said provisions; 
(2) that even if S. 7 did apply to the notific tion 
, in question, it had not the effect of reviving that 
notification; (3) that an order of the Court was 
valid although the reasons upon which it was 
based no longer applied ; (4) ( obiter) that the 
notification of 17th July, 1939, even if considered 
to be still in force and to have been passed under 
, the amended Act, would still be invalid because 
! it went beyond the powers of the Provincial Legis- 
; lature in that the absolute prohibition against 
| possession went much further that merely inci¬ 
dentally diminishing the revenue of the Central 
Government, but it destroyed, though indirectly, 
yet none the less effectively the right to import 
and export intoxicants across the sea-frontier of 
Bombay, tlie principal port of British India. 
(.Beaumont, C.J., IRadia, IVassoodezu and Sen. JJ.) 
Emperor v. Savf.r Manure Dantes. 191 I C.85 
=42 Bom.L.R. 791=A.I.R. 1940 Bom. 307 (F. 

B). 

BOMBAY CO-OPERATIVE SOCIETIES 
ACT (VII OF 1925), S. 54—Sale by society 
of property mortgaged by member—Suit by later 
for injunction against sale—If barred. See 
Bombay Co-operative Societies Act, Ss. 70 and 
54. 189 I.C. 880=A.I.R. 1940 Sind 143. 

Ss. 70 and 54— Sale by society of property 


mortgaged by member—Suit by latter for injunc - 
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tion against sale — Notice, if necessary — Suit, if 
barred. 

A suit by a member of a Co-operative Society 
for an inj unction to restrain the society from 
selling the property mortgaged by him to it for 
securing a loan, is liable to be dismissed for want 
of notice under S. 70 of the Bombay Co-operative 
Societies Act and the suit is also barred under 
S. 54 of the Act. The granting of loans to its 
members is the business of the society and the 
act which the society is alleged to be about to do 
is an act “touching the business of the society." 
It is, therefore, essential that the plaintiff before 
filing his suit should give the society the notice 
specified in S. 70 of the Act. Further the dispute 
is one between a member and the society and 
under the terms of S. 54 of the Act it should be 
referred to the Registrar for decision by himself 
or his nominee. ( Lobo, J .) Fakir Mahomed v. 
Mercantile Co-operative Bank, Ltd., Karachi. 
189 I.C. 880=13 R.S. 49=A.I R. 1940 Sind 143. 

BOMBAY DISTRICT LOCAL BOARDS 
ACT (VI OF 1923), S. 42— Applicability—Suit 
by Local Board — Compliance with S. 42 (2). 

S. 42 of the Bombay District Local Boards Act 
applies not only to a suit against a Local Board 
but also to a suit by a Local Board. Therefore 
in a suit by the District Board on a contract the 
formalities prescribed by S. 42 (2) arc required to 
be satisfied. An agreement of suretyship execut¬ 
ed in favour of a District Local Board by a per¬ 
son standing surety for a contractor for a lease 
of fisheries under the Local Board is an agree¬ 
ment between the Local Board and the surety and 
must comply with the provisions of S. 42 (2) of 
that otherwise no suit could be brought upon it. 
{Davis, J.C. and Weston, J.) Bhumbho Metha- 
ram v. District Local B)ard. Hyderabad. I.L. 
R. (1940) Kar. 347=A.I.R. 1940 Sind 199. 

-S. 42 (2)— Scope—Executed and executory 

contracts — Destruction—Omission to comply with 
requirements—Effect—English common lazu rule 
— Exceptions—Application of. 

Under the common law of England a contract 
with a corporation must be made under seal, but 
this general rule is subject to certain exception 
one of which is that if the work done or goods to 
be supplied to carry out the purposes of the cor¬ 
poration are accepted by the corporation and the 
consideration is executed, there is a contract to 
pay implied from the acts of the corporation, and j 
the absence of a contract under seal is no answer 
to an action brought in respect of the work done I 
or goods supplied. But this exception in respect i 
of executed contracts does not apply to a case 
where there is express statutory prohibition in j 
India : statutory prohibitions are not subject to 
the common law exception executed contracts. 
In the case of a contract with a Local Board' 
which does not comply with S. 42 (2) of the 
Bombay District Local Board, the omission to j 
comply with the provisions of that section is fatal ! 
though the contract is an executed contract and ' 
not executory. {Davis, J.C. and Weston, J.) 
Bhumbho Metharam v. District Local Board, 
Hyderabad. I.L.R. (1940) Kar. 347=A.I.R. 1940 
Sind 199. 

? t 9J V L B4Y DISTRICT MUNICIPAL ACT 
UJ.I OF 1901). S. 45— Employee under Munici¬ 
pality — Dismissal — When ivrong ful—Suit for 


3252 


BOM. DT. POLICE ACT (1890), S. 36. 


damages-Cause of action — Essentials to be 
proved. 

In the case of the discharge or dismissal of an 
employee of a local body such as a Municipality, 
a cause of action for damages for wrongful dis¬ 
missal arises when there has been a breach of any 
provision, whether contained in a statute or rule 
made under the statute, which may fairly be 
regarded as forming one of the conditions of 
service, and affecting the tenure of office of the 
1 employee concerned. If the plaintiff fails to 
establish that there has been any breach of any 
provision in the statute or rules, that is fatal to 
' claim. {Broomfield and Divalia, //.) Gokak 
Municipality v Rajaram Shrjdhar. 42 Bom. 
L.R. 886==A.LR. 1940 Bom L 386. 

■— S. 48 Construction — Bye-laws—Essentials 

Necessity for resolution of Municipality after 
sanction of Commissioner. 

Bye-laws may be made by a District Munici¬ 
pality under S. 48 of the Bombay District Muni¬ 
cipal Act with the previous sanction of the Com¬ 
missioner. The only way in which a Municipality 
can make a bye-law is by passing a suitable resolu¬ 
tion after the sanction of the Commissioner is 
obtained. The proposed bye-law does not become 
operative at once as soon as the sanction of the 
Commissioner is given. Where the Commissioner 
makes material alterations in the draft, the Muni¬ 
cipality must follow the provisions of S. 48 (2) 
and invite criticism on the altered bye-law. Where 
the Commissioner make alterations in some of 
the draft bye-laws but leaves others untouched, 
it is not enough for the Municipality to invite 
criticism upon the bye-laws altered by the Com¬ 
missioner without doing anything further. The 
Municipality has to adopt them as altered by a 
resolution. The fact that some of the draft bye¬ 
laws are not altered or modified by the Commis¬ 
sioner does not warrant the view that that part 
must be deemed to have been passed and to have 
come into operation. If the Municipality does 
not pass a resolution bringing the bye-laws into 
operation, there is no bye-law in existence in the 
eye of the law. {Beaumont, C.J.and Wassoodew, 

J.) Emperor v. Shrinbai Sorabti. 42 Bom.L. 

R. 1060. 

- S. 59 (x-a)— Construction — “May” - Mean¬ 
ing of—-Terminal tax—Power to impose—Specific 
legislation by local Legislature—If necessary. 

The word “may" used in Cl. (x-a) of S. 59of 
the Bombay District Municipal Act means no 
more than “can" or “could be." It does not mean 
has been. S. 59 (x-a) is itself sufficient authority to 
enable a Municipality to impose a terminal tax. 

It is not necessary that there should be specific 
legislation by the local Legislature authorising 
the imposition of any particular tax by a local 
authority. (Wadia and Sen, JJ.) Narottamdas 

Harjivandas & Co. v. Bulsar Town Munici¬ 
pality. 42 Bom.L.R. 1034. 

BOMBAY DISTRICT POLICE ACT (VI 
OF 1890), S. 36 ( 2 )—Applicability-Police 

Officer enticing away married zooman employed as 
szveeper in police lines — Offence. 

The scope and purpose of S. 36 (2) ( f ).° 
Bombay District Police Act is clearly limited to 
offences committed by police officers as such, the 
clause cannot apply and is not intended to apP y 
to a case of an offence alleged to have been co - 
mitted not in relation to any breach of duty Dy 
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BOM. H. C. (A.S.) RULES. 

police officer as such but as a member of a public. 
Where a police officer entices away a married 
woman employed as a sweeper in the police lines 
and thereby commits an ofTence under S. 498, 
I. P. Code. S. 36 (2) ( c ) has no application, as it 
is not designed to deal with such an ofTence. 
(Davis, J C. and Weston, J.) Mahomed Ramzan 
Khan v. Emperor I.L.R. (1940) Kar. 443= 
190 I.C. 447=41 Cr.L.J. 955=A.I.R. 1940 Sind 
192. 

BOMBAY HIGH COURT (APPELLATE 
SIDE) RULES — Costs—Taxation—Practice— 
Suit or appeal dismissed with costs—Meaning— 
Defen dants—If entitled to separate sets of costs 
or only one set. See Decree—Construction. 42 
Bom.L.R. 878. 

BOMBAY HIGH COURT (ORIGINAL 
SIDE) RULES (1936), R 138— Scope and 
effect of—Reply to counter claim — Necessity — 
Duty of defendant to counter claim to Put in 
written statement. 

R. 138 of the Bombay High Court (Original 
Side) Rules applies in terms to any defendant to 
a counter-claim ; and in every case in winch a 
counter-claim is filed there is an obligation on the 
defendant or defendants to the counter-claim to 
put in a reply and they wish to avoid the applica¬ 
tion of R. 138. R. 138 is not limited in its appli¬ 
cation to a case in which there are more defen¬ 
dants to the counter-claim than the original 
plaintiff to the suit. It equally applies to a case 
where the original plaintiff to the suit is the sole 
defendant to the counter-claim. ( Blackwell, J.) 
Bai Dayamuai v. Mahomedalli Ebrahimji. I. 
L.R. (1940) Bom. 663=42 Bom.L.R. 919=.A.I. 
R. 1940 Bom. 410. 

-R. 534— Scope—Attorney and client — 

Agreement to pay costs on original side scale in 
appellate side matter—Remedy of attorney — 
Order for taxation—Jurisdiction to make—Suit 
for costs. 

The only remedy open to an attorney who 
claims costs on the original side scale in an appel¬ 
late side matter on the basis of an agreement 
made by the client to pay .such costs, is to bring 
a suit upon the agreement which he relies on to 
get that agreement established by the Court and 
to ask for an order for taxation and for payment 
of the bill when taxed. It is not open to a Judge 
or to the Prothonotary to make an order for 
taxation in respect of an appellate side matter 
under R. 534 of the Original Side Rules of the 
Bombay High Court. (Blackwell ,/.) Smetham 
Byknkt Lambf.tt v Darashaw. 42 Bom.L R. 
922=A.I R. 1940 Bom. 412. 

BOMBAY INSOLVENCY RULES (1910), 
R. 52-B (2)— Affidavit in opposition to insolvency 
notice -If to be filed by debtor personally — 
Affidavit by constituted attorney - Sufficiency. 

There is nothing in R. 52-B (2) of the Bombay 
Insolvency Rules which makes it incumbent on a 
debtor to file the affidavit in opposition to the 
insolvency notice personally. He may file an 
affidavit by his constituted attorney; and if he 
does he complies sufficiently with the rule, 
(Blackwell, J.) Moraujee Gokuldas & Co. v. 
Sholarur Spinning and Weaving Co., Ltd. 42 
Bom L R. 948. 

-R. 52-B (2)— Set-off — Validity — Insolvency 

notice by several judgment-creditors — Set-off 


BOM. LAND REV. CODE (1879), S. 83. 

available against one only—If effective answer to 
notice. 

In answer to an insolvency notice by several 
judgment-creditors it is not open to the debtor to 
set up a counter-claim or set-off which he has 
against one creditor only. Such a set off cannot 
be relied upon in answer to the insolvency notice 
where other judgment-creditors have the right to 
enforce payment of the decrees. ( Blackwell, J .) 
Morarjee Gokuldas & Co v. Shoi.apur Spinning 
and Weaving Co., Ltd 42 Bom.L.R. 948. 

BOMBAY LAND REVENUE CODE (V OF 
1879), S. 65— Applicability to alienated land. 

S. 65 of the Bombay Land Revenue Code, 
though in terms applies to unalienated land, can 
be made applicable fo alienated land. (Beau¬ 
mont, CJA Bai Kara v. Ramniki.al Sunder- 
lal. 42 Bom.L.R. 747=A.I.R. 1940 Bom. 342. 

- S. 65— Scope—Permanent tenant under 

S. 83 —User of land for non-agriciiltural purposes 
—Permission of Collector—Necessity for. 

Under the general law as between a landlord 
and tenant, the tenant is not entitled to alter the 
character of the property. The rights of a 
permanent tenant whose tenancy arises by reason 
of the presumption in S. 83 of the Bombay Land 
Revenue Code arc really governed not by the 
general law but by the Land Revenue Code. Such 
a tenant is not entitled to use the land for non- 
agricultural purposes without the permission oi 
the Collector under S. 65 of the Land Revenue 
Code, whether or not he can do so under the 
General law. (Beaumont, C.J-) Bai Kara v 
Ramniklai. Sunderlal. 42 Bom L.R. 747 = 
A.I.R. 1940 Bom. 342. 

- S. 83— Applicability — Dewasthan inam- 

land—Presumption of permanent tenancy If 
arises. 

S. 83 of the Bombay Land Revenue Code makes 
no distinction between land belonging to a temple 
or a deity and land belonging to private owners 
and there is no reason why the presumption 
under S. 83 should not apply to dewasthan inam 
land. A presumption of permanent tenancy can 
therefore arise even in respect of such lands 
under S. 83. ( Wadia and Sen, JJ.) Injal Devi 

y. Bhujya Anaji. 42 Bom.L.R. 1031. 

S 83— Presumption under — Conditions. 

The particular presumption under S. 83 is not 
directed to be made save upon two conditions 
(among others) : first, that there is no satisfactory 
evidence of the date of the commencement of the 
tenancy, and secondly, that this lack is due to the 
antiquity of the tenancy. The first condition is 
not excluded by showing that the tenancy hud its 
origin at some date within a period ot twenty 
years which cannot be more precisely ascertained. 
By a tenancy’s antiquity the section does not 
intend any reference to remote ages in the past or 
to “lime immemorial” in the sense of the English 
law. It is to be given the practical meaning 
i appropriate to its context and alforded by the 
limits within which living testimony to past facts 
is necessarily restricted. Where the tenancies 
1 are not proved to have been in existence before 
1892 the presumption under S. 83 cannot properly 
he applied to them, notwithstanding that the 
evidence by no means excludes the possibility of 
an earlier origin. 47 Bom. 4, Disappr. (Sir 
George Rankin.) Shankarrao v. Samiihu 
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bom. LAND REV. CODE (1879), S. 135-J. 

Xathu. 190 I.C. 342=45 C W N. 57=1940 O 

6 A 8 ^ 13 RP C - 81=1:52 LW - 9 66=7 B.R. 
1 10 =AJ R. 1940 P C 192 (P.C.). 

S. 135-J— Entry in record-of-rights — 
' resumption—Property of inam-holder managed 
bytolleelor at tune of preparation . 

101 c eentr >' in the record-of-rights prepared in 
1915, of 'the inam village of Khed Digar in 
Shahada Taluka of West Khandesh District in 
tiie Bombay Presidency, recording the tenancies 
of the village as permanent and heritable must be 
given the full benefit of S. 135-J, Bombay Land 
Revenue Code. The presumption under the 
atoresaid section is not weakened by the mere 
fact that when the record-of-rights was prepar- 
e( ^ fbe holder of the inam village was a minor 
and his property was being managed by the 
Collector on his behalf. But a detailed and 
reliable evidence of the manner in which and the 
basis on which an increase of rent was made by 
the landlord can have great effect in rebutting the 
presumption of the tenancies being permanent. 
(Sir George Rankin.) Si-iankarrao v. Sambhu 
Nathu. 190 I.C. 342=45 C.W N. 57=1940 
O L.R. 608=13 R.P.C. 81=52 L W, 966=7 B. 
R. 110=A.I R. 1940 P C. 192 (P.C ). 

Ss. 137 and 187— Toll contract—Arrears 
due under—Claim in respect of — Preference — 
Right of claimant. 

Under S. 187 of the Bombay Land Revenue 
Code, a claim for recovery of dues in respect of 
toll contracts stands on the same footing as a 
claim for the recovery of arrears of land revenue, 
and a claimant in respect of such arrears can 
claim preference under S. 137 of the Code if he 
proves that a process was issued in respect of a 
demand for the arrears of the current year for 
that year, although the sale takes place not that 
year but only afterwards. (Rangnekar, J.) 
Hanmanta.ouda Nagangouda v. Shivappa 
Dundappa. 42 Bom.L R. 1123. 

S. 187—Scope and effect of—Toll contract 
—Arrears due under—Right to preference—If 
stand on same footing as arrears of land revenue. 
See Bombay Land Revf.nuf. Code, Ss. 137 and 
187. 42 Bom.L.R. 1123. 

BOMBAY MUNICIPAL BOROUGHS ACT 
(XVIII OF 1925). Ss. 105 and 203— Construc¬ 
tion and scope—Distress for taxes — Limitation — 
Suit under S. 203 barred by time — If bars remedy 
by distress. 

On a construction of Ss. 105 and 203 of the 
Bombay Municipal Boroughs Act, there is no 
justification for holding that the levy of taxes by 
distress under S. 105 can only be made within the 
period limited for a suit under S. 203. S. 105 is 
not subject to any limitation and it would apply 
even if the period for bringing a suit under S. 
203 has expired. ( Broomfield and Divatia, //.) 
Surat Borough Municipality v. Sarifa. 42 
Bom.L R. 960. 

-S. 152 ( 1 ) (a)— Construction — Setting up 

stall—What amounts —Lorry on wheels with 
goods for sale. 

Introducing into a street a lorry on wheels with 
goods for sale upon it does not amount to setting 
up a stall with>n the meaning of S. 152 (1) (a) of 
the Bombay Municipal Boroughs Act. That 
sub-section deals with making some form of 
addition or annexe, more or less permanent, to a 
building in the street. It is directed against the 


l 


BOM. PREV. OF GAMB. ACT (1887), S. 4. 

man who has a shop or house in the street, and 
who encroaches upon in the street by making 
some sort of addition to his house or shop.. 
( Beaumont , CJ. and Wassoodew, J.) Emperor 
v. Hasam Mamad. I L.R. (1940) Bom. 774=42 
Bom.L.R. 785=A.I.R. 1940 Bom. 378. 


;-S 152(1) (b )— ,, Any other thing”—Mean 

ing of — Hand-cart with merchandise left standing 
in street—If covered by S. 152 (1) (b). 

The words “any other thing” in S. 152 (1) (b) 
of the Bombay Municipal Boroughs Act must be- 
read ejusdem generis as the words “box, bale, 
package or merchandise/’ Those words seem to- 
cover merchandise and things in which merchan¬ 
dise can be packed, and any other thing must be 
of the same kind or genus and does not include a 
vehicle. A motor car or a motor lorry or a 
horse drawn vehicle or a hand-propelled vehicle 
such as a hand-cart, though containing merchan¬ 
dise and left standing in a street, cannot be said 
to come within the sub-section. A vehicle does 
not fall within the mischief of S. 152. (Beau¬ 
mont, CJ. and Wassoodezv, J.) Emperor v . 
Hasam Mamad. I L.R. (1940) Bom. 774=42 
Bom.L.R. 785=A.I.R. 1940 Bom. 378. 

-S. 203—Scope—If controls S. 105—Distress 

for taxes after expiry of time fixed for suit— 
Permissibility. See Bombay Municipal Boroughs 
Act, Ss. 105 and 203. 42 Bom.L.R. 960. 

BOMBAY PREVENTION OF FOOD- 
ADULTERATION ACT (V OF 1925). S. 13. 
— Scope—Charge under S. 4 (1) (b) and (c)— 
Particulars — Summons—Form and contents of — 
Essentials. 

Under S. 13 of the Bombay Prevention of 
Adulteration Act, every summons should specify 
the particulars of the offence charged, the name 
of the complainant and the date and place fixed 
for the hearing of the case. A summons which 
does not state the name of the complainant but 
which merely mentions some initials at the top 
and does not mention the date and place of the 
offence or what the offence consisted of, is not a 
proper summons. It is not enough to say that the 
offence has been charged under a particular 
section. The title of the Act and not merely an 
alteration of it must be set out; and the accused 
must also be told what he is said to have done 
which he ought not to have done. A summons to 
an accused charged under S. 4 (1) (6) and ( c ) of 
the Bombay Prevention of Adulteration Act was 
addressed to the accused and said “Comp. M.D. 

F I. Whereas it is necessary for you to present 
yourself for answering the charge for an offence 
under the Bombay Prevention of Adulteration 
Aet, S. 4 (l)( 6 ).(r)., you are hereby ordered to be 
present personally or by a pleader before the 
Honorary Magistrate of Surat on the date the 
30th of November 1939 A.D.” 

Held, that the summons was hopelessly inade¬ 
quate and was such as to cause prejudice to the 
accused. The accused must be told what the 
offence charged was, namely, that he sold or 
offered or exposed for sale as eatable food, a 
substance which was not eatable. ( Beaumont , C . 

J. and Wassoodew, J.) Emperor v. Shamlal 
Jamnadas. 42 Bom.L R 1028. 

BOMBAY PREVENTION OF GAMBLING 
ACT (IV OF 1887), S. A—Inability to pay-IT 
ground for imposing lesser fine. 
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BOM. TOLL ON ROADS & BRIDGES 

ACT (1875), S. 3. 

It is within the meaning of the proviso of the 
clause relating to the imposition of punishments 
for offences under S. 4 for the Court to put on 
record as a special reason for the imposition of a 
lesser fine, the inability of the accused to pay it. 
(Davis, J.C.) Narsi Devji v Emperor. 190 1. 
C. 703=41 Cr.L.J. 959=A.I.R. 1940 Sind 187. 

BOMBAY TOLL ON ROADS AND BRID¬ 
GES ACT (III OF 1875), S. 3—Levy of toll 
under—If incident of ownership of land—Toll— 
If immovable property. See Registration Act, 
S. 17 (1) ( b). 42 Bom.L.R. 750. 

BOUNDARIES— Fixation of—Tidal and navi¬ 
gable river given as boundary—Boundary line — 
IVhere to be fixed — Rule. 

Where a property is bounded by a road or a 
river, the boundary, even if given as the road or 
the river, is the middle of the road or the river 
as the case may be. This principle is not applica¬ 
ble to the case of a river which is tidal and navi¬ 
gable. In the case of tidal and navigable rivers 
the bed of the river belongs to the Crown up to 
the line of medium high water mark, that is, the 
Jme of the medium between the spring and the 
neap tides throughout the year. Such medium 
high water mark is not to be taken as the same 
dung as the middle line of the river ad medium 
1 Hum aquae. Where a tidal and navigable river 
l^a given as the northern boundary of a Municipa- 1 
y in a Government notification, since the bea of 1 
thlc river vests in the Crown, and not in the 
Mil nicipality, a place beyond or below the line of 
tn&dium high water mark is not within the muni¬ 
cipal limits. (IVadia and Sen, JJ .) Narottam- I 
J* Hahjivandas v. Bulsar Town Municipa- ! 
Lii'Y. 42 Bom.L R. 1034. 

BUDDHIST LAW (Burmese)—Burman Bud¬ 
dhist becoming a rahan — Effect. See Specific 
Relief Act, S. 42— Declaratory Suit. 1940 
Rarig.L.R. 668 . 

—-C—(Burmese)—Eindaunggyi couple —Atetpa 
Urofterty—If becomes joint property — Right, if 
acquired by cither spouse. 

In the case of an eindaunggyi couple, their 
atetpa property docs not become their joint 
property. Neither spouse acquires any interest in 
the atetpa property of the other. ( Mosely and 
Sharpe, JJ .) USanYiz/. Maung Po Yi. 1940 
Rang.L R 534 =A I.R 1940 Rang. 286. 

--(Burmese)— Eindaunggyi couple — Death 

of both without issue within a zveek—Rights of 
atet children—Doctrine of common disaster — 
Applicability. 

Where both the eindaunggyi husband and wife 
die within a week of each other without leaving 
^ny children of the marriage, the atet children of 
the wife are not entitled to any share in the 
atetpa property of their step-father, in prefer¬ 
ence to the claims of his atet children. The 
doctrine of common disaster is not of any assit- 
ance to wife’s atet children. It cannot be 
applied to mean that the heirs of each spouse are 
entitled to a share in the atetpa of the other 
spouse as if their parent had been the survivor. 
(Mosely and Sharpe. JJ.) U San Yi v. Maung 
Po Yi. 1940 Rang.L R. 534=A.I.R. 1940 Rang. 
286. 

BURDEN OK PROOF — Consideration — 
Absence of—Literate executant. 


BURMA LAWS ACT (1898), S. 37. 

When a person who is literate and does money- 
lending business admits the execution of a docu¬ 
ment but pleads want of consideration, the onus 
of proving want of consideration is upon him and 
not upon his opponent. (Abdul Oayoom, C.J.) 
\hiLA Ram v. Gokal Chand. 42 P.L R. J. & K. 

———Shifting of — Meaning. 

The phrase shifting of the onus of proof’ is an 
unfortunate one, although one finds it very 
commonly used in judgments. Once the onus is 
laid on a party at the time of framing the issue 
there is no such thing as the shifting of the onus 
at a later stage on account of the fact that the 
party on whom the onus lay had pioduced a 
| certain amount of evidence. All that can .happen 
in such cases is that the Court might hold that the 
party on whom the onus lay had sufficiently dis¬ 
charged it by production of the evidence con¬ 
cerned and that if the opposite party wants to 
prove any fact to rebut the evidence produced by 
the party on whom the onus lay then the onus of 
proving the additi n^l fact must lie on the party 
j which relies on that fact. ( Sathe , J.M.) Mahahik 
v. Sarju. 1940 A.W R. (B R.) 130=1940 RD 
333 = 1940 O.A 722=1940 A.L.J. (Supp ) 26. 

- -When a determining factor and when not 

— Withholding of evidence relying on onus — Pro¬ 
priety—Duty of parties. 

Onus as a determining factor of the whole case 
, c *n only arise if the tribunal finds the evidence 
pro and con so evenly balanced that it can come to 
no such conclusion. Then the onus w 11 determine 
the matter. But if the tribunal, after hearing 
and weighing the evidence, comes to a determinate 
conclusion, the onus has noihing to do with it, 
and need not be further considered. Persons in 
possession of documents or information cannot 
lie by trusting to the ab>tract doctrine of burden 
of proof and fail to furnish to the Coints the best 
material for its decision. Though this may be 
right with reference to third parties it is, so far 
as parties to the suit are concerned, an inversion 
of sound practice to withhold the best evidence 
from the Court. (My a Bn and Mosely, JJ.) 

Chan Wan Hong Tong v. A. K. A. C. T V. 
Chf.ttiar Firm. 1940 Rang L.R 659. 

BURMA CARRIAGE OF GOODS BY SEA 
ACT (1925), Sch , Arts. 2 and 3— Act and Sche¬ 
dule incorporated in contract to carry goods by sea 
—Damage to goods by negligence—Cause of action 
on contract or tort — Limitation. 

Where in a contract to carry a cargo of pota¬ 
toes by sea all the terms and provisions of the 
Burma Carriage of Goods Act had been incorpo¬ 
rated as applicable to the contract, and there is 
damage to the cargo owing to the negligence of 
the servants of the carrier, by virtue of Art. 11 
of the schedule the carrier shall be liable under 
the contract and not by way of tort in addition to 
it. A suit in respect of such damage is to be 
brought within 1 year after delivery or the date 

when goods should have been delivered. (Roberts, 
C.J. and Dunkley, J.) Bilasroy v. Scindia Sti-am’ 
Navigation Co., Ltd 1940 Rang. L.R. 552= 

A I.R. 1940 Rang. 294. 

BURMA LAWS ACT (XIII OF 1898), S 13 
and Succession Act (1925), S. 37— Indian or 
Burmese Christians—S. 13 of the Burma Lazos 
Act, if applies—Illegitimate and adopted children 
if can come in under S. 37 of Succession Act. 
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CAL. MUNICIPAL ACT (1923), S. 27. » C. P. DEBT CONCIL. ACT (1933), S. 7-A. 

S. 13 of the Burma Laws Act does not apply to 
Indian or Burmese Christians and an adopted 
chiId is not an heir entitled, on an intestacy, to 
inherit the estate of his deceased adoptive parent, 
such parent dying a Christian. Adopted and 
illegitimate children cannot he included tinder 
S. 37 ot the Succession Act. ( Roberts , C.J. and 
Blagden, J.) Cyril v. J. D. Attaides. 1940 Rang. 

L.R. 654. 

pat r'TTT'TA MTTN'Tf'Tx>AT APT fTTT OT? 1 alleged peisonator after the ballot paper is 

07 j MUNICI p AL ACT (III OF delivered to him when his right to vote ischallen- 
1923), o. 27— Appointment of more than one elec¬ 
tion agent—Validity—Rejection of nomination 
papers. 


-Sch. II, Part I, Para. 3— Offence of per¬ 
sonation—Candidate identifying personator after 
delivery of ballot paper—If guilty. 

Sch. II, Part 1, para. 3 of the Calcutta Munici¬ 
pal Act makes the offence of impersonation the 
procuring of an apphcation by a person fora 
voting paper in the name of some other person. 
The offence is complete when the person applies 
tor a ballot paper. A candidate who identifies the 


S. 27 of the Calcutta Municipal Act provides 
that in each nomination paper the candidate shall 
sign a declaration appointing cither himself or 
some other person to be his election agent. If, 
therefore, a candidate appoints a certain person 
as his election agent in the first two nomination 
papers but in the subsequent nomination papers 
appoints himself without revoking the previous 
nomination, the returning officer will be justified 
in rejecting these nomination papers for failure 
to comply with the provisions of the Act which 
provides that only one election agent shall be 
appointed. ( McNair , 7.) Mahomed Hossain v. 
Mahomed Raffique. I L.R. (1940) 2 Cal 230. 

-S 46— Election petition—Returning officer— 

If necessary party. 

The returning officer is not a party who should 
be joined in an election petition. ( McNair , 7.) 
Mahomed Hossain v. Mahomed Raffique. I.L. 
R. (1940) 2 Cal. 230 

-S. 46— Plural-Councillor Constituency- 


Petition challenging election of one Councillor 

Other Councillors, if necessary parlies. . _ 

If an election petition challenges the validity of ; in the suit. If a party at the moment he com 


ged, is not guilty of this offence. (McNair, J.) 
Girish Chandra Ghosh v, Sudhir Chandra 
Ray. I L.R. (1940) 2 Cal. 242. 

CANADA SEDUCTION ACT (1922), S. 5— 
Right of action under — Conditions. 

Under S. 5 the Legislature intended to give a 
new right of action “in the same manner as an 
action for any other tort" to an unmarried female 
who has been seduced. The action under S. 5 has 
nothing to do with the parental relations, nothing 
to do with the relation of master and servant, and 
nothing to do with loss of service or service, and, 
there is no a priori probability that S. 5 contem 
pLtes relief conditioned upon the seduction beinjU 
followed by childbirth or pregnancy orillnesfs 
directly traceable to the physical act of copul 
tion and giving rise to some disability for servio 
No such conditions are expressed in S. 5. (Lor< 
Thankerton.) J. E. Brownlee v. Vivian Macm 
i.an. A.I.R. 1940 P.C. 219. 

CAUSE OF ACTION— Inchoate nature o 
Remedy—Amendment when useful. 

Anything done by a party after the filing of 
suit could not complete an incomplete causi 
action, nor entitle the party to any further re 


the election of one of the councillors elected to a 
plural-councillor constituency all the other elected 
councillors of that constituency should be made 
parties to it. For, if the election of one candidate 
is void, the entire election in that constituency 
has to be held afresh. ( McNair, J ) Girish 
Chandra Ghosh v. Sudhir Chandra Ray. I.L. 
R. (1940) 2 Cal. 242. 

-Ss. 46 and 47— Recount and scrutiny—Order 

for—Power of Court. 

Under the Calcutta Municipal Act, the Court 
has no power to order a recount and scrutiny of 
votes. Even if a recount is permissible under the 
Act, an order for recount should not be made 
except in cases which are substantiated by specific 
instances (McNair. 7.) Shari-uddin Ahmad 
v. Shamsul Huq. I.L.R. (1940) 2 Cal. 373. 


ces a suit has but an inchoate cause of act, 
nothing he thereafter does can entitle him to/any 
relief in that suit. His only course is to disicon- 
tinue it and, if possible, start afresh. A da rty 
who, having a complete cause of action, alleges# 
imperfectly may be helped by amendment ; but a 
premature suit is incurable. (Roberts, CJ. Md 
Blagden, J.) Eusoof Karwa v. Niemeyer. 1940 
Rang.L.R. 603. 

CENTRAL PROVINCES DEBT CONCI¬ 
LIATION ACT (II OF 1933)— Board’s acts-*- 

Presumption as to. . . . . _ . „ » 

The ordinary presumption is that Courts and 

official bodies like the Debt Conciliation Boards 
act legally and with due regard to the rules ot 
law Hence, if the Board records a settlement, it 
must be assumed, until the contrary is shown, that 


Ss. 46 and 47— Rejection of nomination the settlement was according to law. Where the 


papers—Decision of returning officer—If can be 
questioned. 

If the returning officer ejects the nomination 
papers of a candidate, his decision cannot be ques¬ 
tioned in an election petition. (McNair, J.) 
Mahomed Hossain v. Mahomed Raffique. I.L. 
R. (1940) 2 Cal. 230. 

-S. 407— Person selling singara fried in ghee 


40 per cent, rule could not have been observed in 
a case unless the order of discharge in respect of 
other debts had been already passed, it must be 
assumed that the order was passed before the 
settlement was reached. ( Bose,J .) Deoba v» 
Ganeshlal. 1940 N L.J. 614. 

S. 7-A— Scope of operation. 


—If can be convicted under. . . After the passing of S. 7-A ine^ivil 

A person found to have sold singara fried in | cations made after S. 7-A was-.P” 5 *? j^dJction, 
ghee cannot be said to have sold ghee and hence Court cannot go into the ^est'on of jurisdict o , 
cannot he convicted under S. 407 of the Calcutta but as regards applications pending 'vhen :b. / A 
Municipal Act. (Henderson and Mahomed Akram, j was passed, it can. If it finds that in trutl 
77.) Abala Kanta Ghose v. CorpoRAT IO n of fact the applicant was " 9 t a tor 11 folIo^ys in 

__ -- - — 1 the Board has no jurisdiction, (stone, 


Calcutta. A.I.R. 1940 Cal. 577. 
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C. P. DEBT CONCIL. ACT (1933), S 8. 

Clarke, J .) . Beniram v. Ramkrishna. 1940 N. 
L.J. 562. 

-—Ss. 8 (2) and 16 —Debt declared discharged 

—Effect of outside the province—Promissory 
note executed in Bombay—Declaration of dis¬ 
charge by Central Provinces Debt Conciliation 
Board—Suit on promissory note in Bombay — 
Maintainability — J urisdiction — Contract — Suit — 
Law applicable. 

The discharge of a debt due under a promis¬ 
sory note executed in Bombay by the Debt Con¬ 
ciliation Board of Central Provinces under the 
Central Provinces Debt Conciliation Act is no 
defence to a suit on the promissory note in a 
Court in Bombay. A Civil Court in Bombay has 
jurisdiction to entertain the suit to recover the 
debt which lias been duly declared to be dis¬ 
charged by the Debt Conciliation Board of the 
Central Provinces. When there is nothing in the 
terms of the promissory note determining the law 
of the contract, the law of the place, namely. 
Bombay, where the contract is made is the law of 
the contract. Although the Province of Bombay 
and the Central Provinces are both part of 
British India, when the law of one province is 
distinct from the law of the other, the two pro¬ 
vinces must be regarded for the purposes of the 
rule, as foreign countries inter se. The contract 
made in Bombay cannot be discharged by a 
method recognised in the Central Provinces. 
(Beaumont, C J. and Wassoodezv, J.) Shankar 
Vishnu v. Maneklal Haridas. 42 Bom L R 
873=A.I R. 1940 Bom. 362. 

-S. 12 (1)— Determining point of time — 

Discharged debts—If can be excluded. 

The point of time with which S 12 (1) of the 
Central Provinces Debt Conciliation Act is deal¬ 
ing, is the date of the amicable settlement. The 
moment that an order of discharge is passed 
under S. 8 (2) in respect of certain debts, they 
cease to be owing and hence they ought to be ex¬ 
cluded. when the remaining debts are taken up 
for settlement. (Bose, J.) Deoiia v. Ganesiilal. 
1940 N L J. 614. 

-S. 13 ( 1 ) and Central Provinces Land 

Alienation Act (II of 1916), S. 16 (2) — Sale 
under S. 13 (1) of Debt Conciliation Act—If can 
be held under S. 16 (2) of the Land Alienation 
Act. 

Where on the failure of a member of an 
aboriginal tribe to pay the instalments fixed by 
the C. P. Debt Conciliation Board an application 

for sale under S. 13 (1) of the C P. Debt Con¬ 
ciliation Act was made, it was held that there 
was nothing to show' that it was ever contem¬ 
plated or intended that the provisions of S. 13 of 
the Act should operate so as to deprive a debtor, 
being a member of an aboriginal tribe, of the 
protection alTorded to his immovable property by 
the Land Revenue Act, and that hence the land in 
question was not liable to be put to sale in pur- 
suauce of S. 13 (1) of the Debt Conciliation Act 
♦iiicl S lo (2j of the C. I 1 . Land Alienation Act 
( Burton, P.C.) Duvan Timransiiah v. Badu 
Anantram. 1940 N.L.J'579. 

CENTRAL PROVINCES LAND RE¬ 
VENUE ACT (II OF 1917), S. 37 and C. P. 
Tenanay Act, S. 24— Poxvers of an appellate 
Court—Appeal against ejectment. 

An appellate Court dispo-dng of an appeal 
against an ejectment of a tenant under S. 24, j 


C, P. LAND REV. ACT (1917), S. 187. 

C. P. Tenancy Act, is not empowered by S. 37 (3) 
of the C. P. Land Revenue Act, at the time of 
reversing the order appealed against himself to 
proceed with and carryout the order for eject¬ 
ment under sub-S. (2) of S. 24 of tlie C. P. 
Tenancy Act. There is no provision for the 
appellate Court to take the case on its own file 
for disposal. (Burton. P.C.) Laxm/kant W'asu- 
deo v. NiLKANi H. 1940 N.L.J 698. 

-Ss. 68 and 106— Declaration of khudkasht 

land as sir— If a matter of discretion—Duty of 
Revenue Officer with reference to. 

The provisions of sub-S. (3) of S. 68 of tlie 
Central Provinces Land Revenue Act are man¬ 
datory and impose a duty, not a discretionary 
power, on the Deputy Commissioner to record 
khudkasht land as sir land on conditions stated. 
The declaration under S. 68 read with S. 108 is 
obligatory if the conditions of sub-S (3) of S. 68 
are satisfied. An attachment by Civil Court of 
the land in question cannot affect these provi¬ 
sions. The Revenue Officer is bound to satisfy 
himself by reference to the relevant records that 
land claimed to have been cultivated continuous¬ 
ly by a proprietor for six continuous jears is 
recorded in the village land records as having 
been so cultivated for the required period. 
(Burton. P.C.) Balmukund v. Mahadeo. 1940 
N L.J 611. 

--S. 146— Sale in disregard of conditions of 

sanction—tj without sanction. 

Where a sale is held in disregard of the condi¬ 
tions imposed by ihe Deputy Commissioner when 
according sanction, the sale must be deemed to 
be without sanction and it is not in accordance 
with law and could not be maintained. (Burton, 
PC.) Budhmal. Makwari v. Bai.aram. 1940’ 
N.L.J 581. 

-S. 166—Scope and object of -Imperfect 

partition if prohibited. 

S. 166 of the Central Provinces Land Revenue 
Act is designed to give the Revenue Officer dis¬ 
cretion to refuse to make an imperfect partition 
involving the tenant’s land and to limit the parti¬ 
tion to the homefarm land, and the principal 
object was to avoid sub division of tenant’s rents 
and not to save time and labour involved in 
partition. There was no intention to prohibit alto¬ 
gether imperfect partition involving shares of 
dimensions less than those stated but the Deputy 
Commissi* ner was given discretion to limit the 
partition lo the homefarm land. (Burton, PC.) 
Sumant Prasad v. Suraj Kunwar. 1940 N.L. 

J. 632. 

-S. 187— Minor lambardar — Exercise of 

powers — Procedure. 

Where a lambardar is a minor, his guardian 
cannot exercise the powers of a lambarda r in 
relation to the proprietary body The power of 
a lambardar to act through a guardian is nowhere 
recognised in the Central Provinces Land 
Revenue Act, the only provision fo» the exercise 
of the powers of a lambardar who is under a 
disability is through a duly appointed lambardar 
gumashta. (Grille and Pollock, J J .) Brijmohan 
Singh v. Tui.siram. 1940 N.L.J 430— A IR 
1940 Nag 377. 

-S. 187 (3)— Interpretation — 'The duties of 

the office’. 

The phrase ‘the duties of the office’ in sub- 
S. (3) of S. 187 of the Central Provinces Land 
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C. P. LAND REV. ACT (1917), S. 189. 

Revenue Act is sufficiently wide to cover both the 
phrases ‘the duties imposed’ and the 'powers con¬ 
ferred’ in snb-S. (1) of that section. Were the 
lambardar gumashta’s activities confined to the 
duties imposed under S. 188 (1). the anomalous 
position might arise that a minor lambardar 
might refuse to collect rents or village profits 
and yet the lambardar gumashta would remain 
liable for the collection of the land revenue which 
is assessed at a proportion of the village profits. 
(Grille and Pollock, JJ.) Bkijmohan Singh v. 
Tulsiram. 1940 N.L.J. 430=A.I.R. 1940 Nag. 
377. 

—S. 189 —Removal from office of persons 

• • • f 


mentioned in — Grounds. 

The Deputy Commissioner can remove a sardar 
lambardar, a lambardar, or a lambardar 
gumashta either because he ceases to have a pro¬ 
prietary interest, or on account of his bad 
character, or gross misconduct, or because he is 
neglectful in the discharge of his duties: (1) vis 
a vis —the Government, and (2) vis a vis —the pro 
prietary body. Were the circumstances on which 
a removal from office could be founded not 
general to all persons specified in the sub-section, 
that subjection would have been differently 
worded. (Grille and Pollock, JJ ) Brtjmohan 
Singh v. Tulsiram. 1940 N.L.J. 430=A.I.R. 
1940 Nag. 377. 

-S. 203— Sites in abadi—Power to distribute 

— Co-sharer , if can purchase. 

The allotment of sites in the abadi is a matter 
that has been placed by the C- P. Land Revenue 
Act in the hands of the lambardar. It is not open 
to a co-sharer to buy up a site without a 
lambardar’s consent and claim to retain possession 
of the site, and a lambardar can sue to obtain 
possession of it. (Grille and Pollock, JJ.) Nil- 
KANTH V. VlSHWANATH. 1940 N.L.J. 480=A I. 
R. 1940 Nag 370. 

CENTRAL .PROVINCES MONEY-LEN¬ 
DERS ACT (XIII OF 1934), S. ll—Applica¬ 
tion under — Forum. 

An application for the grant of instalments 
under S. 11 of the C. P. Money-Lenders’ Act is 
to be made to the decree Court and not to the 
executing Court. (Stone, CJ. and Clarke, J.) 
Hari Sadasheo v. Indian Cotton Company, 
Ltd. 1940 N.L.J 561. 

--S. 11 — Power conferred by — Nature — 

Interference in appeal — Propriety. 

S. 11 of the C P. Money-Lenders Act confers 
upon the Court discretionary power to grant 
instalments and where the discretion is exercised 
judicially it is not proper for an appellate Court 
to interfere with it. (Stone, CJ. Clarke, J.) 
Hari Sadasheo v. Indian Cotton Co., Ltd. 1940 
N.L.J. 561. 

CENTRAL PROVINCES PROHIBITION 
ACT (VII OF 1938), S. \l — Applicability— 

Proper sentence for a first offence. . 

S. 11 of the C. P- Prohibition Act is not intend¬ 
ed to apply to a host who offers spirituous 
refreshment to a friend. For a first offence of 
drinking spirit the sentence of four months’ 
rigorous imprisonment is entirely dispropor¬ 
tionate, particularly when there is provision in 
the Act for binding over people for such offences. 
(Grille, J.) Emperors. Mahadeo. 1940 N.L.J. 
-574. 


CHILD MAR. RES. ACT (1929), S. 5. 

CENTRAL PROVINCES RELIEF OF IN¬ 
DEBTEDNESS ACT (1939), S. 6 (3)— 
Applicability—Proceedings for confirmation of 
Collector s sale. 

S. 6 (3) of the C. P. Relief of Indebtedness Act 
in no way bars the confirmation of a sale by a 
Collector. (Burton, F.C.) Badulal Sheo 
Charanlal v. Bhagwantibai. 1940 N.L.J. 697. 

CENTRAL PROVINCES TENANCY ACT 
(I OF 1920), S. 13— Right to apply under — 
Transferee from party to a transfer contrary to 

Where a surrender by a tenant of an occupancy 
holding to the proprietor in lambardar and the 
latter’s lease to another on the same day of the 
holding in the same right, is found to be a trans¬ 
fer contrary to S. 12 of the C. P. Tenancy Act, a 
subsequent transferee of the whole proprietary 
interest (.who had become a lambardar) can¬ 
not, under S. 13 of the Act, have the former 
transfer set aside in as much as he had only suc¬ 
ceeded to the right, title and interest of his trans¬ 
feror, who had accepted the surrender and so 
could not question its validity. (Greenfield.) 
Chhotelal v. Haji Mulla. 1940 N.L.J. 483. 

-~S. 24— Applicability—Change of Idmbardar 

pending ejectment proceedings. 

There is nothing in S. 24 or in any other sec¬ 
tion of the Central Provinces Tenancy Act to 
warrant the view that, if the decree-holder named 
in the order of ejectment is no longer lambardar 
or landlord, proceedings may not be taken under 
that section. The order of ejectment is not 
drawn in the name of the lambardar or landlord 
as such ex officio ; hence a change of lambardars 
cannot affect the right to execute the decree. 
(Burton, F.C.) Lokman Tikwa Lodhi v. Gawa- 
rabai. 1940 N.L.J. 523. 

-S. 24 and C. P. Land Revenue Act, S 23 

—Notice of ejectment—Proper service—Appeal 
from order of ejectment. 

Service on a pleader appearing for a party in 
an appeal of a notice of ejectment, has the effect 
of service on the party if the pleader by his 
appearance can be held to have been appointed to 
act in the proceeding in appeal from the order of 
ejectment. (Burton, F.C.) Laxmikant Wasu- 
deo v. Nilkanth. 1940 N.L.J. 698. 

CHARGE—Creation—Agreement by debtor to 
creditor out of salary every month—Authority to 
emplojer to pay creditor part of salary every 
month —Effect—If creates charge or equitable 
assignment. See Presidency Towns Insolvency 
Act, S. 60. 1940 M.W N. 1167. 

-Enforcement — Charge for maintenance 

created by decree—Recovery of arrears of future 
maintenance awarded—Execution—Permissibility' 

—Fresh suit—Necessity. See C. P. Code, S. 47. 

21 PatL.T. 783. 

CHILD MARRIAGE RESTRAINT ACT 
(XIX OF 1929), S. 5— Construction and scope — 

“ Perform , conduct or direct” — Meaning of — 
Parents of grown up bride taking part in Kanyo- 
dan ceremony—If liable. 

S. 5 of the Child Marriage Restraint Act is 

intended to punish the solemnizing a child mar¬ 
riage. The words “perform, conduct or direct 
in S. 5 be^r the same import and mean working 
towards the end, that is, completing the union, 
and are used to indicate the solemnization ot tne 
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CHILD MAR. RES. ACT (1929), S. 10. 

marriage. They do not suggest the arranging of 
marriage merely or attending a marriage cere¬ 
mony with a view to assisting in the solemniza¬ 
tion of the marriage. The words are used in 
relation to the ceremony. The performance of 
a marriage among Hindus means the solemniza¬ 
tion thereof by conducting such ceremonies as 
would complete and validate the marriage, that 
is, the performance of the sacramental or reli¬ 
gious and not tlie secular ceremony. Mere 
participation in the latter ceremony would not 
offend against S. 5. S. 5 is not intended to punish 
parents who arrange or assist in the performance 
of the marriage ceremony. The parents of a 
grown up bride who take .part in the kanyadan 
ceremony cannot be made liable under S. 5. 
( Beaumont , CJ. and Wassoodew, J.) Emperor 
v. Fulabhai Bhulabhai. I.L.R. (1940) Bom. 
709=190 I.C. 794=42 Bom.L.R. 857=A.I.R. 

• 1940 Bom. 363. 

-S. 10— Scope — If mandatory — Non-com¬ 
pliance—If vitiates proceedings. 

S. 10 of the Child Marriage Act contains pro¬ 
visions which are mandatory, and omission to 
conform with the procedure prescribed by the 
section would vitiate all subsequent proceedings. 

( Davies, J.C. and Weston , J.) Emperor v. 

Mahomed Hashim Am. I L R. (1940) Kar. 442 
=A.I.R. 1940 Sind 213. 

CHOTA NAGP\JR TENANCY ACT (VI OF 
1908) —Rent suit — Parties—Absence of proper 
parties—Effect on Revenue Court’s jurisdiction — 
Revenue Officer can pass decree and order sale 
■only when holding is properly represented. 

In Chota Nagpur when a rent suit is brought, 
the Revenue Officer's jurisdiction to pass a rent 
decree and therefore to order a sale of the hold¬ 
ing or tenure arises only if the holding or tenure 
as the case may be is properly represented. Con¬ 
sequently, when the purchasers of interest of 
some of the tenure-holders or some of the tenure- 
holders themselves arc added as parties after 
limitation the Revenue Court has no jurisdiction 
to pass a decree in respect of rent which may have 
-become barred at the time of the addition of 
aforesaid parties. ( Manohar Lall, J.) Lal 
Ballabh Nath Sah Dfo v. Habiiiur Rahman. 
A.I.R 1940 Pat. 702. 

~ ■■ •• S. 77— Pradhani—If service tenure. 

The pradhani in such a case as Kalajhore is 
not a service tenure because pradhan’s land is 
not held by him in virtue of an office and as re¬ 
muneration for the performance of its duties. 
His services are minor duties on behalf of his 
landlord, either taking care of the jungles and 
trees, or providing rasad and reporting crimes, 
which are part of the landlord's original res¬ 
ponsibility. ( Sir George Rankin.) Jagadish 
Chandra Deoz/. Debnath Mahto. 19 Pat. 949 
=189 I.C. 606=1940 O.L.R. 506=13 R.P.C 40 
=1940 P.W N. 781=21 Pat.L T. 1005=6 B.R. 
876=A I R. 1940 P.C. 137 (P.C.). I 

- —S. 186 (e) — Pradhani—Sale of—If barred. 

It is wrong to say that the pradhani cannot be 
sold as the sale would be of a right of personal 
service. The sale of the tenure would not be bad 
as the sale of a right on the part of the pradhan 
to render personal service to the zamindar. It 
would be the sale of the tenancy with all its in¬ 
cidents—a subject-matter very different from a 
valuable right to perform certain ceremonies for 
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I CHOTA NAGPUR TEN.-HOL. RENT AC- 
1 COUNT ACT (1929), S. 11. 

reward or to discharge certain functions which 
are held in estimation. Similarly the sale of the 
pradhani would not be the sale of something 
more than the pradhan’s interest in the land of his 
tenancy. His right to have the area increased as 
jungle is cleared and cultivated by the raiyats is 
only an incident of his tenure and if he fails to 
perform his duty to pay rent, the existence of 
other duties towards the zamindar is no reason to 
bar a sale if the zamindar is otherwise entitled to 
such remedy. (Sir George Rankin ) Jagadish 
Chandra Deo v. Debnath Mahto. 19 Pat. 949 
= 189 I C. 606=1940 O L R. 506 = 13 R.P.C. 40 
=1940 P.W N. 781=21 Pat.L T. 1005=6 B R. 
876=A.I.R. 1940 P C. 137 (P C.). 

-(as amended in 1920), Ss. 208 and 74-A— 

Pradhan—Sale of tenure in execution of rent 
decree — Exemption. 

Pradhans are no doubt a sort of tenure-holders 
and come within that class under some provisions 
of the Act but so far as regards villages in 
Dhalbhum, such as Kalajhore, it is an essential 
feature of the technique of the Act that the 
pradhan is a tenure-holder. Hence, he cannot be 
held exempt from the liability to have the tenure 
sold in execution of a rent decree under S. 208. 
This liability is not affected by S. 74-A as the 
terms of that section are addressed to the case in 
which the pradhan has been evicted by the land¬ 
lord but, either no other person lias been given 
the tenancy, or else it has been given to someone 
who is not suitable to hold it, having regard to 
its customary character. The principle, that a 
right in which third persons are interested cannot 
be sold behind their back is not applicable to such 
a case. 15 Pat. 644=A.I.R. 1936 Pat 563=165 I. 

C 378. Reversed. (Sir George Rankin.) Jaga¬ 
dish Chandra Deo v Debnath Mahio. 19 Pat. 
949=189 I C 606=1940 O L.R. 506=13 R.P.C 
40=1940 P.W.N. 781=21 Pat.L.T. 1005=6 B.R. 
876=A I.R. 1940 P C. 137 (P.C ). 

CHOTA NAGPUR TENURE-HOLDERS 
RENT ACCOUNT ACT (I OF 1929), S. 11 
(a) and (b)— Registration fee and maintenance 
fee — Calculation—Basis of—Whole rent or rent 
of separated portion only. 

With regard to the registration fee under S. 11 
(a) of the Chota Nagpur Tenure-holders Rent 
Account Act of 1929, as it stood before the 
amendment in 1939, it is to be calculated on the 
rent of the separated portion as in the case of 
S. 11 of the Chota Nagpur Tenancy Act. That is, 
the fee will be levied on the rent of the portion 
of the tenure in respect of which a separate 
account has been opened. The position however 
is different as regards S 11 (b) of Act I of 1929, 
for in the case of the annual maintenance fee it 
is to be calculated on the rent of the whole tenure. 
The Amendment Act XIV of 1939 has altered 
this. (Fad Ali and Meredith, JJ.) Ishwar Nath 
Roy v. Pertapudat Nath Saha Deo. 19 Pat 
662=1940 P.W.N. 884=A.I.R. 1940 Pat. 658 ' 

S. 11 (b)— "Rent”—If means primary rent 
alone or includes cess. 

The word “ rent " in S. 11 of the Chota Nagpur 
Tenure-holders’ Rent Account .Act of 1929 was 
intended to include cess, and the fee of two per 
centum is to be calculated upon the amount of 
the rent plus cess. iPad Ali and Meredith, JJ.) 
Ishwar Nath Roy v. Pkrtapudai Nath Saha 
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CHOTA NAGPUR TEN-HOL. RENT AC¬ 
COUNT ACT (1929), S. 11. 

Deo. 19 Pat. 662=1940 P.W.N. 884=A.I.R. 
1940 Pat. 658. 

-S. 11 (b )—“Rent of the tenure ”— Meaning 

— Rent of the whole tenure or rent of the se¬ 
parated. part. 

The expression “rent of the tenure’’ in S. 11 ( b) 
of Act l of 1929, before its amendment in 1939, 
means the rent of the whole tenure and not 
merely the rent of the separated portion. (Facl 
All and Meredith, JJ.) Ishwar Nath Roy v. 
Pertapudai Nath Saha Deo. 19 Pat. 662=1940 
P.W.N. 884=A I.R 1940 Pat. 658. 

CIVIL COURT—If comprise the Crown. See 
Words and Phrases—Civil Court. 1940 N L.J, 
638. 

CIVIL PROCEDURE CODE (V OF 1908), 

S.2 (2)— Decree—Alternative claims — Adjudica¬ 
tion on a preliminary issue in respect of one. 

Where a plaintiff sues to recover from the pur¬ 
chaser, certain property sold in a revenue sale 
on the ground that it was a benami purchase for 
the plaintiff or alternatively on the ground that 
there was a subsequent transfer in his favour and 
the Court on a preliminary issue as to the main¬ 
tainability of the suit by reason of S. 66, C.P. 
Code, decides against the plaintiff, it amounts to 
decree. If the Court decides that one of the two 
modes of seeking a remedy is not available, that 
branch of the case is finally decided. (Stone, C. 
J. and Clarke . /.) Srideo Janki Ram v. Nathu- 
ram. 1940 N.L J 663 . 

-S. 2 (2) and O. 7, R. 11 —Rejection of ap¬ 
peal as time-barred—If a decree — Appealability. 

The rejection of a memorandum of appeal as 
being out of time amounts to a decree and is 
aonealable. (Meredith, J.) Gajadhar Bhagat 
v. Motichand. 7 B.R. 126=190 I.C. 671. 

_S. 2 (10)—Judgment-debtor — Subsequent 

alienee of part of mortgaged property—Suit on 
mortgage impleading alienee—Final decree for 
sale—Alienee—If judgment-debtor. See Madras 
Agriculturists’ Rf.lief Act. S. 23. (1940) 2 M. 
L T. 749 

1 — s (11)— Hindu son—If legal representa¬ 
tive of father in respect of separate debt of 
father—Suit against son for father's separate 
debt—Dec/ee against son as legal representative— 
If can be passed—S. S3—Effect of. 

It is well settled that a Hindu son can be sued 
for the separate debt of his faiher, and is liable, 
at any rate, to the extent of the separate estate of 
his father come to his hands. The son of a 
Hindu, where there his been no appointment of 
an executor or administrator in law represents 
the estate of his father and is therefore the legal 

representative within the meaning of S. 2 (ll), 
C. P. Code, and where there is an allegation that 
the estate of the deceased father is in the hands 
of the son, the son is liable to have a decree 
passed against him for the father’s debt, to be 
recovered only out of any assets of the father 
which come to his hands and are not duly 
accounted for. S. 53, C. P. Code, does not in any 
wav negative the claim of the son to be a legal 
representative within S. 2(11). (Beaumont, C. 

J Wadia and Wassoodew, JJ.) Jamburao 

Satappa v. Annappa Ram Chandrappa. 42 Bom. 

L.R. 1066 (F B.). . . , 

S 9— Jurisdiction—Determining factor. 


It is a well-recognised principle of law that / 


C. P. CODE (1908), S. 11. 

the nature, and not the merits, of the claim deter¬ 
mines the question of jurisdiction. (Niyogi, J.) 
Shriniwas Rao v. Secretary of State. 1940 N. 
L.J. 582=A.I.R. 1940 Nag. 402. 

-S 10— Applicability — Suit by a debtor 

under S. 33 of the United Provinces Agricul¬ 
turists' Relief Act—Subsequent suit by mortgagee 
on mortgage—Latter suit, if can be stayed. 

Where a debtor files a suit under S. 33 of the 
United Provinces Agriculturists' Relief Act for 
accounts in respect of a mortgage, and subse¬ 
quently the mortgagee files a suit on his mort¬ 
gage, the latter suit cannot be stayed under S. 10, 
C. P. Code, inasmuch as, the relief required by 
the mortgagee cannot be given in the suit under 
S. 33, unless the defendant applies for ii and the 
money had become payable. In order that S. 10, 
C P. Code, may apply it is necessary that the 
Court in which the first suit is pending should 
have jurisdiction to grant the relief claimed in 
the second suit. (Ziaul-Hasan and Yorke, JJ.) 
Behart Lal v Durga. 190 I C. 240=13 R.O. 130 
=1940 R.D. 400=1940 O.L.R. 554=1940 A W. 
R. (CC) 407=1940 O A 796=1940 O.W.N. 
802=A.I.R 1940 Oudh 440. 

—--S. 10— Priority of suits—Test—One of the 

suits filed in forma pauperis. 

A plaint in a suit in forma pauperis should be 
deemed to have been filed when the application 
for leave to sue as a pauper was presented and 
not when the Court-fee on rejection of the appli¬ 
cation was paid. Same considerations would 
apply in deciding the question of priority for pur¬ 
poses of S. 10, C. P- Code, as between two suits, 
one of which is filed in forma pauperis. (Zia-ul- 
Hasan and Yorke, JJ ) Kaisuddin v. Basti Sugar 
Mills. Ltd. 190 IC. 108=13 R.O 113=1940 
A.W.R (C.C.) 360=1940 O L.R 534=1940 0. 
A. 750=1940 OW.N. 784=A.I R. 1940 Oudh 
441. 

-S, 11— Adverse finding — Decree favourable 

— If can operate as res judicata. 

A judgment against which a party has no right 
of appeal because the decree was in his favour 
though some of the findings were against him, 
cannot operate against him as res judicata. 
(Salhe. J.M.) Phunnatt/. Narsingh Das. 1940 1 
R.D. 355=1940 A W.R. (B.R.) 170. 

-S. 11—t ause of action different. 

The decision in a prior suit cannot bar the filing 
of a subsequent suit on a different cause of 
action. (Sathe J.M.) Rhikhai v. Aziz Bandi 
Bibi. 1940 R D. 394=1940 A.W.R. (B.R.) 254. 

-S. ll —Cause of action same—Decision as 

to ancestral character of a holding in earlier suit 
—If can operate as res judicata in a later suit in 
respect of a different holding. 

Though the question in issue in both suits is 
whether the particular holding in question in the 
respective suits is ancestral or not, the decision in 
the earlier of the suits with respect to one hold¬ 
ing does not constitute res judicata because it 
does not follow that if one holding is ancestral, 
the other must also necessarily be so.The facts of 
each holding have to be examined independently. 
(Sathe, J.M.) Ganesh Singh v. Kapjldeo Singh. 
1940 R D. 471=1940 A W.R (B.R.) 249. 

- S. 11— Co defendants —Res judicata— Con¬ 
ditions—Partition suit — Rule in — Defendant 
claiming share giving rise to conflict of interest— 
Court giving express decision as to share though 


CIVIL, CRIMINAL AND REVENUE. 


3270 



C. P. CODE (1908), S. 11. 

decision not necessary for giving relief to plaintiff 
—Res judicata. 

Ordinarily a decision operates as res judicata 
as between co-defendants if (1) there has been a 
conflict ot interest between such co defendants; 
(2) it was necessary to decide the conflict to give 
the plaintiff the relief claimed by him; and (3»the 
question between the co-defendants was finally 
decided. But a partition suit differs very 
materially from an ordinary title suit or money 
suit and the decree in a partition suit stands on a 
different footing from a decree in a suit for 
money or for the delivery of specific property. 
Where the defendants in a partition suit pray for 
partition of their shares, then before such relief 
can be given to them, their shares must be ascer¬ 
tained. In such a case there is obviously a conflict 
of interest between the defendants and between a 
particular defendant and the plaintiff. A defen¬ 
dant who asks for his share is entitled to such 
relief and when a decree is drawn up he can take 
steps to enforce such a decree in much the "ame 
manner as if he was a plaintiff. Where a defen¬ 
dant in a partition suit asks for separation of his 
share, and plead what his share is, there is a con¬ 
flict of interest, and when an express decision is 
given that he is the owner of all the properties or 
share claimed by him, that is an express adjudi¬ 
cation and operate as res judicata in a separate 
suit, although the decision might not be necessary 
for the purpose of granting relief to the plaintiff. 
(Harries. C J. and Manohar Lall, J.) Harihar 
Prasad Singh v. Narsingh Prasad Singh. 19 
Pat. 669. 

-S 11 —Competent Court. 

It is well settled that in order that a decision in 
a prior suit may operate as res judicata under 

S. 11, C P. Code, the Court which gave the previ¬ 
ous decision must be competent to try the subse¬ 
quent suit. ( Alanohar Lall and Chatterii, J J .) 
Kaimi.eshwar Mitra v. Santi Nayak. 21 Pat.L. 

T. 894=1940 P.W.N. 961. 

-S. 11 —Competent Court—Meaning — Com¬ 
petency of Court—Relevant point of time. 

The words 'competent to try such subsequent 
suit’ occurring in S II, C. P. Code, refer to the 
jurisdiction of the Court that decided the earl er 
suit at the lime when the first suit was brought 
and that if at that time such Court would have 
been competent to try the subsequent suit, had it 
been brought, the decision of such Court would 
operate as res judicata, although on a subsequent 
date, by a rise in the value of the property, that 
Court had ceased to be a proper Court, having 
regard to its pecuniary jurisdiction, to take 
cognizance of a suit relating to that very 
property. S 11 is silent as to the point of time 
with reference 10 which the competency of the 
Court that decided the earlier suit to try the sub¬ 
sequent suit is to be determined. It is. however, 
clear that the question of the competency i> to be 
judged either by reference to the date on which 
the earlier suit was filed or by reference to the 
date on which the subsequent suit filed. To hold 
that the competency is to be judged by reference 
to the date of the institution of the subsequent 
suit would lead to anomalous and starting results 
(Iqbal Ahmad and Vetmn. JJ A Sahib Nasib 

Khan v. Kutbunnisa 1940 A W R. (H.C.) 504 
=1940 O A. 878=1940 A L.J. 679. 
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-S. ll —Competent Court—Small Cause 

Court—Decision in rent suit that tenancy is go- 
verned by T. P. Act—If bars claim in subsequent 
title suit that tenancy is governed by B. 7. Act. 

The claim of the plaintiff in a title suit that the 
B. T. Act will apply to his tenancy is not barred 
by res judicata by a decree passed by a Court of 
Small Causes in a previous rent suit declaring 
that the tenancy is governed by the T P. Act, as 
the Small Cause Court has no jurisdiction to try 
the subsequent title suit. (Sen, J.) Anantamoni 
Dasi v. Bhola Nath. 44 C.W.N. 1099=72 C.L 
J. 99. 

-S. 11 —Connected cases—Same evidence — 

Single judgment—Separate appeals—Dismissal of 
one for insufficiency of Court-fee—If operates as 
res judicata as regards other appeal. 

Where two suits were governed by identical 
evidence, identical issues and acommon judgment 
and though two appeals were preferred, one of 
them is dismissed for insufficiency of Court-fee, 
it would operate as res judicata as regards the 
other appeal which cannot be thereafter heard. 
(Harper, S.M. and Sath e , J. M.) Ram Din v. 
Ram Sahai. 1940 A.W R. (B R ) 125=1940 O 
A. 777=1940 R.D. 374=1940 A.L J. (Supp.) 24 ! 

—-S. 11— Execution proceedings—Construc¬ 

tive res judicata —Execution sale — Failure to 
raise plea of inalienable character of land sold — 
Decision confirming sale—Effect of—Plea of in¬ 
alienability—If can be raised in subsequent pro¬ 
ceedings. 

The decision of a Court to confirm an execu¬ 
tion sale operates as res judicata against a judg¬ 
ment-debtor who could have raised a plea, but did 
not, that the land sold was inalienable. It is 
equally binding w hatever be the nature of the sub¬ 
sequent proceedings in which the judgment- 
debtor attempts to have the sale set aside. (King, 
J.) Vfnkatappadu v. Appalaswami. 52L.W. 
416=(1940) 2 M.L J. 487. 

-S. 11 —Issue of law — Decision—If can be 

reconsidered in later suit—Sameness of cause of 
action — Relevancy—Decision as to competency of 
plaintiff to sue alone — If res judicata in later suit. 

Under certain circumstances a decision on an 
issue which mainly depends on an imerpretation 
of law should be open to reconsideration on the 
question of law in a subsequent suit between the 
same parties. The questi> n whether the cause of 
action is the same or different makes no difference 
in considering whether the previous decision on a 
point of lavv operates as res judicata or not. A 
reconsideration should be permissible in cases for 
instance where the law on the subject itself is 
changed by statute or what is almost equivalent 
to it. the authoritative interpretation of the section 
concerned as given by the binding rulings of the 
highest tribunal is changed. The question 
whether a plaintiff was entitled to sue alone or 
not is a mixed question of law and fact and a 
decision in respect of it must operate as res 
judicata in a subsequent suit between the same 
parties, if there has been no change in the rele¬ 
vant statutory law or in its authoritative inter¬ 
pretation. (Harper, S. M and Sathe, J. M.) 

Is HRi v. Parasram. 1940 R.D 535=1940 A W 
R. (B R ) 256. * * 

-S. 11 —Litigating under the same title—Suit 

on mortgage by assignee under unregistered deed 
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— Dismissal—Fresh suit after obtaining registered 
deed of assignment—If barred, 

S. 11 must be read as a whole, and the words 
“litigating under the same title” must be read 
with the words “No Court shall try any suitor 
issue in which the matter directly or substantially 
in issue has been directly and substantially in 
issue in the former suit. A purchaser of a mort¬ 
gage debt at an auction->ale brought a suit on the 
mortgage bond but his suit was dismissed for 
want of registered deed of assignment of mort¬ 
gage debt. Subsequently a second suit was 
brought based essentially on the same purchase 
but supported by a registered deed of assignment 
obtained after the dismissal of the first suit. 

Held, that the suit was barred by res judicata. 
(Davis, C. J. and Lobo, J ) Jethanand Issardas 
v. Udhomal. A I.R 1940 Sind 227. 


--S. 11— Plea of res judicata— Availability — 

Reasons for declining jurisdiction -If decisions. 

A Court which declines jurisdiction cannot 
bind the parties by its reasons for declining juris¬ 
diction. Such reasons a-e not decisions and are 
certainly not decisions by a Court of competent 
jurisdiction. It would indeed be strange if on a 
dispute as to the jurisdiction of a Civil Court to 
try an issue, that Court by its reasons for holding 
that it had no jurisdiction, could upon the prin¬ 
ciple of res judicata, decide and bind the parties 
upon the very issue which it was incompetent to 
trv. (Lord Russell of Killowen ) Upfndranath 
Bose 2/. Lall. 191 IC 7=1940 A.W.R. (PC.) 
147=1940 OA 881=1940 M.W N. 1122 = 
1940 O.W.N. 1103=21 Pat.L.T. 935=52 L W 
800=1940 P.W N. 888=A.I.R. 1940 P C. 222 

(P.C.). 

11 —Representative suit— Representor 
abandoning suit—Representee not made a party to 
the suit—Fresh suit by representee, if barred by 

r6 In ^representative suit under O. .1, R. 8, C. P. 
Code the repre^entees are not parties to the suit 
unless they apply to be made and are made par- 
ties Where a representor plaintiff abandons 
the suit and it is dismissed without a decision on 
the merits, it cannot operate as res judicata to 
prevent a represemee who is not made a party to 
the suit from re-agitating the matter by a separate 
suit Although the representee is bound by a 
final’ decision, it is only by the result of litigation 
that he becomes bound, and, ‘the decision' means 
a decision by a Judge who is trying the case and 
not a decision by one of the parties to pursue the 
matter no further. (Roberts, C. J. and Blagden . 
/ ) Thaivanai Achi v. Ramanathan Chettyar. 
1940 Rang.L.R. 643. 

g 11 — Scope—General principles of res 
judicata— Application of—Limits to. 

S 11 , C. P-Code, does not, no doubt, codify or 
crystallize the entire law regarding the doctrine 
of res judicata and where circumstances other 
than those provided for in that section exist, the 
principle underlying the rule of res judicata may 
be invoked in a proper case without recourse to 
the provisions of that section. But where the 
section is applicable, its provisions cannot be 
overriden by reference to general principles of 
res judicata. Such principles cannot, therefore, 
be invoked in a case where the Court which tried 
the first suit had not the jurisdiction to try the 


I second suit. (Sen, J ) Anantamoni Dassi v. 
Bholanath. 44 C.W.N. 1099=72 C.L.J. 99. 

— -S. 11 — Scope—Insolvency proceeding — 

Finding that certain person is not partner of insol¬ 
vent firm—If res judicata against all creditors— 
Official Assignee—If represents creditors for all 
purposes. 

There can be no doubt that S. 11, C P. Code, is 
not exhaustive regarding the principle of res 
judicata and that the plea of res judicata may suc¬ 
cessfully be raised in circumstances which do not 
fall within the purview of the section. Such a 
plea can be supported on the general principle of 
law that there must be an end to litigation. But 
an element essential to the success of such a plea 
is that the matter must have been in controversy 
between the same parties or between parties under 
which the present parties claim. A finding of the 
Insol vency Court that a certain person is not a 
partner of the insolvent firm does not operate as 
res judicata against a creditor of that firm, when 
the decision was neither sought for nor opposed 
by him or by any one under whom he claims. 
The fact that the decision is binding upon the 
Official Assignee does not make it binding upon 
each and every creditor. The Official Assignee 
does not represent the creditors for all purposes 
in insolvency proceedings. In many respects his 
interest and that of a creditor may be in conflict. 
(Sen, J.) Punjab National Bank v. Balikram 
Kissenchanii. 190 I.C. 537 = 13 R.C. 175=A.I. 
R. 1940 Cal. 225. 

-S. 11 — Scope— Issue in proceeding decided 

by final order—Power of succeeding judge to 
reopen issue in some proceeding at later stage. 

S. 11 is not exhaustive of the principle of res 
judicata. When an issue in a proceeding has been 
made the subject of a final order by a Court, 
that order cannot be impugned by a succeeding 
judge, nor has the Court jurisdiction to alter its 
decision except on grounds which would justify 
a review. (Wadsworth, J.) Subramanya Rao v* 
Rami Keddi. 1940 M.W N. 994=52 L.W. 462= 
A I R. 1940 Mad. 957=(1940) 2 M.L J. 499. 

- S. 11, Expl. IV— Applicability—Title of 

transferee front Hindu widow admitted by lam- 
bardar in suit for profits—Subsequent suit by, 
lambardar as reversioner of estate, against trans¬ 
feree, for possession, if barred. 

Where the transferee from a Hindu widow sues 
the lambardar (who happened to be also the rever¬ 
sionary heir to the husband of the transferor) 
for profits and the lambardar admits the claim, it 
would by virtue of Expl. IV to S. 11, C. P Code, 
operate as res judicata in a subsequent suit for 
possession against the transferee, by the lambar¬ 
dar after the death of the widow as the rever¬ 
sioner to the estate, for it was open to him to 
have questioned the transferee's title in the 
profits suit itself. (Niyogi, J ) Balaram Jairam 
Patil v. Kewalram. 1940 N.L.J. 499=A.I.R. 
1940 Nag. 396. 

■—S 11, Expl. IV and C. P. Debt Concilia¬ 
tion Act. S. 21— Applicability—Stay of proceed¬ 
ings in Civil Court on a certificate under S. 21 of 
the Debt Conciliation Act—Question of compe¬ 
tency of application under the Act—If can be 
raised later on. 

Where execution proceedings have been stayed 
in the Civil Court by virtue of S. 21 of the C. P* 
Debt Conciliation Act, and the decree-holder 
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later on objects on the ground that the judgment- Parte case would be based upon a consideration of 
debtor is not a 'debtor’ within the meaning of the the truth of the claim, because that was what the 
Act. Such a plea is not barred by the principle French Code of Civil Procedure prescribed by 
of constructive res judicata, unless it is clearly Art. 434, and since before judgment the plaintiff’s 
shown that the decree-holder knew that in fact pleader was heard and the letters of the defen- 
his judgment-debtor was not a ‘debtor’ and failed aant forming the basis of the contract were con- 
to raise the objection at the time when the stay sidered, the ex parte judgment was clearly one on 
was made. If litigants desire to win by such a the merits; (2) that the judgment given later in 
technical plea as constructive res judicata they the “opposition” application of the defendant 
must found their plea firmly by proving the facts which was wider in scope than that of a rehear- 
from which a Court can infer that at the critical ing application in British India and in which the 
time the person, sought to be barred, might and defendant himself raised the issue of merits, was 
ought to have raised the plea. (Stone, C.J. and one on the merits ; (3) that though the defendant 
Clarke, J.) Beniram v. Ramkrishna. 1940 N. was not resident in Chandemagar and had not in 
L.J. 562. any way submitted to the French ( ourt at the 

-S. 13— Scope—Suit on foreign judgment — time of the ex Parte judgment and therefore that 

Nature of relief . judgment might be held to be without jurisdic- 

Per Chatterji, J. —S. 13, C. P. Code, simply says tion, >et the second judgment passed after rejec- 
that a foreign judgment shall be conclusive tion of the defendant's “opposition” application 
evidence. But where a foreign judgment is made was clearly passed with jurisdiction because there 
the sole foundation of a suit, the relief asked for was a voluntary submission to jurisdiction by the 
in the suit must be such as is awarded by the defendant before it was passed. Since the defen- 
foreign judgment. (Chatter ji and Meredith, J J.) dant himself in fact asked for this decision and 
Wazir Sahu v. Munshi Das. 190 I.C. 545=7 was prepared to take the benefit of it if the deci- 
B.R. 37=1940 P.W.N. 758 s:on was in his favour, he must be prepared also 

--—S. 13 (a), (b) and (d )—Foreign judgment to be bound by it if it went against him ; (4) that 

— Conclusive character of—Suit in French Court the second judgment could and did amount to an 
against British Indian subject— Ex parte decree — adjudication in itself apart from its confirming 
Subsequent “ opposition ” application by defendant the previous ex parte judgment, ar.d the matter 
praying inquiry into merits — Rejection of applica- of the correctness of the claim was directly ad- 
tion and confirmation of prior judgment — Effect judicated upon it that after the defendant had a 
of — If with jurisdiction and on merits—Failure to hearing upon the merits; (5) that the suit being 
folloiu rules of British Indian Procedure — Effect on the foreign judgment and not on the contract 
of. itself, the validity of the contract could not be 

On 13—7—1933 the appellants who were carry- raised, and the defendant could be allowed to go 
ing on business in Chandemagar (French India) behind the conclusive foreign judgment and 
brought a suit for damages in the French Court reopen the issues as to the merits; (6) that the 
for breach of a contract made with the defendant fact that the foreign judgment might fail to show 
who was a resident of and carrying on business that every separate issue, such as the statue of 
in British India. On 10—3—1934, they obtained an the contracting parties or the measure of 
ex parte decree in Chandemagar forks. 800 damages, was separately framed and decided was 
and odd against the defendant. On 26—5—1934, irrelevant unless it could be shown that that fai- 
m accordance with the procedure of the French lure brought the case within the purview of one of 
Courts the defendant was notified of this decree, the exceptions to S. 13. C. P. Code ; (7) that the 
and on 26—6—1934, the defendant filed in the fact that French Court did not follow the proce- 
French Court an “opposition,” a form of proceed- dure of British Indian Courts and did not observe 
ing in French Courts partaking of the nature of British Indian rules as to evidence could not 
a rehearing application, but apparently wider in afford any ground for finding that the proceedings 
scope, *ince upon such application the French were opposed to natural justice. (Chatterji and 
Courts re-consider the case on the merits and do Meredith, J J .) Wazir Sahu v. Munshi Das. 
not confine themselves to the question whether 190 I.C. 545=7 B.R. 37=1940 P.W.N. 758. 

process had been properly served. On 23—3—1935 - “S. 13 (b)—Ex parte decree — If not on 

the application in opposition was rejected and merits. 

the ex parte decree was confirmed. After unsuc- An ex parte decision may or may not be on the 
cessful attempts to execute this decree at Chan- merits. The mere fact of its being ex parte will 
dernagar and in British India, the appellants, on not justify a finding that the decision was not on 
20—-4—1937, filed a suit in British India on the the merits. The real test is whether it was 
judgments of the Chandemagar Court, under merely formally passed, as a matter of course or 
b. 13 of the C. P Code, stating that the cause of by way of penalty, or whether it was based upon 
action had arisen on 23—3—1935, the date on a consideration of the truth or otherwise of the 
which the judgment was passed in the “opposi- plaintiff’s claim. (Chatterji and Meredith, JJ.) 
tion case confirming the ex parte decree of Wazir Sahu v. Munshi Das. 190 I.C. 545=7 
16—3—1934. The defendant pleaded that the B.R. 37=1940 P.W.N. 758. 

judgment was not conclusive, because it had not -S. 13 (b) — Natural justice—Meaning af. 

been pronounced by a Court of competent juris- “ Natural justice ” in S. 13 (d) does not mean 
** a u 1 j no *been given on the merits, British justice as opposed to the justice of any 
and that it had been obtained by fraud. It was particular foreign country. The fact that the 
round that there was no fraud and that the defen- foreign Court follows its own rules of procedure 

“ a P/ 1 !/ nK P ?u T 1 } )e J^ TC t ] 1C F r . enc *1 Court. and does not follow the procedure of British 

Jtu 7 A 1 ■' 1 P rima f ac ' eit might be presum- Courts and observe British Indian rules as to 
ed that the judgment of a French Court in an ex evidence cannot afford ground for finding that 
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the proceedings are opposed to natural justice. 
(Chatterji and Meredith, JJ.) VVazir Sahuv 
Munshi Das. 190 I.C. 545=7 B.R. 37=1940 
P.W.N. 758. 

——S. 17— Applicability — Application under 
para. 20 (2), Sell. II—Jurisdiction — Property 
situate within the jurisdiction of several Courts — 
Jurisdiction to entertain and deal with applica 
tion. ■ 

The intention of para. 20 (2) of Sch. II, C. P. 
Code, is that applications coming thereunder 
should in every way be treated as suits and the 
procedure applying to suits should apply to them. 
S. 17 of the Code is one of the sections which the 
Court may take into account for deciding the 
question of jurisdiction in a case under para. 20 
(2) of Sch. II. Consequently where an application 
under para. 20 (2) relates to property within the 
jurisdiction of more than one Court in British 
India, it is open to the Court within the jurisdic¬ 
tion of which part of the property is situate to 
entertain the application and deal with it. ( Moc - 
kett and Krishnaswami Aiyangar, JJ.) Venkata - 
chalam v. Suryanarayanamurty. 1940 M.W.N. 
1083=52 L.W. 556=(1940) 2 M L.J. 520. 

. S. 23— Applicability—Plea of want of juris¬ 
diction taken in one Court — Transfer, if can be 
ordered. 

S. 23, C. P. Code, postulates that the several 

Courts concerned shall both have jurisdiction. 
Where a plea of want of jurisdiction is taken by 
one of the parties in one Court, an application by 
that party under S 23(3) cannot succeed. (Col- 
lister and Bajpai. J J.) Babu Lal Girdhari Lal 
v. Kotumal. 1940 A.W.R. (H.C.) 503=1940 O. 
A. 877=1940 A.L J. 611. 

_S. 24 and 0.7, R. 10— Suit instituted in 

proper Court—Transfer for disposal to another 
Judge of same Court—Amendment of plaint 
taking suit beyond jurisdiction of Judge—Proce¬ 
dure to be followed—Power of High Court to 
transfer—Return of plaint under O. 7, R. 10— 
Necessity. 

A suit for a declaration and injunction valued 
at Rs. 205 was filed in the 1st Class Sub-Judge’s 
Court. It was allocated by him to the Joint 1st 
Class Sub-Judge under the rules for distribution 
of work. Subsequently by order of the District 
Judge, the case was sent to the Court of the 
Extra Joint Second Class Sub-Judge, attached to 
the 1st Class Court. By an amendment of the 
plaint, certain property were newly included in 
the plaint, as a result of which the suit became 
one beyond his pecuniary jurisdiction. He there¬ 
fore sent the case back to the 1st Class Court and 
reported the matter to the District Judge, who 
sanctioned the procedure. When the case was 
taken up, the defendant pleaded that the 1st Class 
Sub-Judge had no j urisdiction and that the only 
legal way for the Second CDss Sub-Judge was to 
return the plaint for presentation to the 1st Class 
Judge under O. 7, R. 10, C. P. Code. The Jst 
Class Sub-Judge made a reference to the High 
Court under O. 46, R. 1. 

Held, (1) that the reference was incompetent 
and O. 46, R. 1 did not apply, as the 1st Class 
Sub-Judge in whose Court the suit was filed had 
jurisdiction to try it and could not refuse to try 
it and his decision being subject to appeal, no 
reference lay; (2) that the case of one in which 
the High Court could properly take action suo 
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mo/M under S. 24, C. P. Code, in order to save 
, difficulty and delay and transfer the suit to the 
1st Class Sub-Judge for disposal; (3) that the 
1 case was properly filed in the Court of the 1st 
Class Sub-Judge; (4) that O. 7, R. 10, C.P. Code, 
had no application to the case as the suit had not 
been filed in a wrong Court without jurisdiction. 
The amendment of the plaint did not make it a 
new suit and no re-institution of the suit was 
necessary. (Broomfield and Divatia, JJ.) Babu- 
bhai Vamal Chand v. Hiralal Vamal Chand. 
42 Bom.L R. 1093. 

-S. 35—Scope—If limited or restricted by 

S. 27 (I), Land Acquisition Act. See Land 
Acquisition Acr, S. 27 (1). (1940) 2 M.L.J. 
753. 

-S 47— Appeal—Order under O. 2\ t R. 15 

refusing execution. 

No appeal lies from an order under O. 21, R. 15, 
C. P. Code, refusing to allow execution in favour 
of one of the decree-holders made for the protec¬ 
tion of the interest of the other joint decree- 
holders. ( Almond, J.C.) Abdul Rahman v. 

Ghulam All 189 I.C. 603=13 R.Pesh. 12=A. 
I.R. 1940 Pesh. 24. 

- S. 47—Applicability of orders—Test— 

Order confirming sale—Appeal, if lies. See Bho¬ 
pal C. P. Code, S. 58. 190 I.C. 174. 

—-- S . 47— Applicability —‘‘ Parties ”— Mortgage 

suit—Person impleaded as party to suit but not 
made party to application for personal decree — 
Claim by to property attached in execution of 
personal decree—Procedure — If governed by S. 47 
or O. 21, R. 58. 

In order to determine whether the parties to a 
proceeding arising in execution are “parties with¬ 
in the meaning of S. 47, C.P. Code, the governing 
factor is not whether the disputants were parties 
to the decree but whether the disputants were 
parties to the suit in which the decree was passed. 

A personal decree arising out ofa mortgage suit is 
a decree passed in the mortgage suit and though 
a party has not been given notice of an applica¬ 
tion for a personal decree, if he was a party to 
the suit in which such decree is passed, S. 47, C. 

P. Code, would govern the investigation of a 
claim preferred by him in relation to the execu¬ 
tion of such personal decree. The personal decree 
is not a distinct decree, nor the proceeding for a 
personal decree a separate proceeding from the 
trial of the suit; and therefore O. 21, R. 58, C. P. 
Code, is not applicable to a claim preferred to 
property attached in execution of the personal 
decree by a person who was a party to the mort¬ 
gage suit but who was not party to the personal 
decree proceedings. The fact that he drafts bis 
claim as one under O. 21, R. 58, C- P. Code, does 
not make S. 47, inapplicable. (Wadsworth, J.) 
Saraswatamma v. Maki Naidu. 1940 M.W.N. 
826=A.I.R, 1940 Mad. 88I=(1940) 2 M L.J. 
305. 

-S. AT—Applicability — Property of judg¬ 
ment-debtor s transferee before suit wrongly 
attached in execution of decree against judgment- 
debtor—Transferee paying decretal amount under 
protest and applying for refund—Refund under 
S . 151— Power of Court — Separate suit for re¬ 
fund. 

In execution of a decree against the judgment- 
debtor the property of his transferee prior to 
institution of suit against him was wrong y 
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sought to be attached. In order to save his pro- I Defendant No 1 who was a prior mortgagee 
perty from attachment the transferee deposited from defendant No. 2 under a mortgage of 1920, 
the decretal amount in Court and applied for obtained an award decree on foot of his mort- 
refund of the amount paid. gage and in execuiion of that decree purchased 

Held , that the fact that the decree-holders the entire morigaged property in Court auction 
sought to attach the property of the transferee in on 19th December, 1934. The plaintiff who held 
execution was enough to bring the refund of a second mortgage over the property purchased 
money paid into Court within the scope of S- 47 half of the same property from defendant No. 2 
and although the application did not fall directly under a sale deed dated 6th February, 1934, by 
within the scope of O. 21, R. 58, resort to S. 151 private sale. The plaintiff as such purchaser 
was appropriate. A separate suit for refund was applied under O. 21, R. 89, C P. Code, to have 
not necessary. (Weston, J.) D. K. Jai Singhani, the sale in favour of the defendant No. 1 set 
In re. A.I R. 1940 Sind 191. aside, but his application was dismissed. Plain- 

-S. 47 and O. 21, R. 58— Applicability — tiff did not appeal against the order refusing to 

Representative — Insolvent judgment debtor — set aside the sale, but he instituted a suit for 
Attachment—Objection by Official Receiver that redemption of the whole mortgaged property, as 
all properties vested in him from date of insol- purchaser of part of the mortgaged property 
vency petition — Order disallowing objection — under S. 91, T. P. Act. 

Appeal — Competency — Remedy — Suit. Held, (1) that the plaintiff's application under 

No hard and fast rule can be laid down regard- O. 21, R. 89, C. P. Code, did not make him a 
ing the position of the receiver in insolvency in party to the suit within the meaning of S. 47, C, 
whose the estate of a judgment-debtor has vest P. Code, and the suit for redemption was there- 
ed. The facts of each case have to be taken into fore not barred by S. 47, C. P. Code ; (2) that 
consideration in order to find out whether the since the plaintiff, who was a puisne mortgagee 
Official Receiver is a representative of the judg- and subsequent purchaser was not joined as a 
mcnt-debtor or not. Where the Official Receiver party to the suit on the first mortgage of dcfen- 
objects to an attachment contending that all the dant No. 1, he was not bound by the decree 
property of the insolvent judgment-debtor had passed on that suit and could sue for redemption 
vested in him with effect from the date of the without getting the sale set aside; (3) that since 
insolvency petition, he is in the position of a it was open to the plaintiff to sue for redemption 
third party objecting to attachment under 0.21, without getting the sale set aside, his omission to 
R. 58, C. P. Code, and when his objection is dis- appeal against the order rejecting his application 
allowed, he has no right of appeal but has the under O. 21, R. 89, C. P. Code, did not bar his 
right of filing a suit under O. 21, R. 63, C. P. suit for redemption under O. 21, R. 92 (3), C. P. 
Code. ( Burn and Mockett, J J .) Official Code ; (4) that the plaintiff was therefore entitled 
Rf.cciver, Guntur?/. Seshayya. 1940 M.W.N. to redeem half the property which he had pur- 
1225=52 L.W. 810=(1940) 2 M.L.J. 860. chased on payment of the amount claimed by the 

-S. 47— Bar of suit—Decree for money prior mortgagee purchaser. (Davis, J.C.and 

against Ward of Court of wards — Leave of Court Weston. J.) Khialmal v. 1‘ohijmal. I.L.R. 
not obtained — Execution disallowed on ground of (1940) Kar. 447=A.I.R. 1940 Sind 251. 

non-compliance with S. 60 -A, Bengal Court of -47— Executabihty of decree Decree for 

Wards. Act—Suit on decree—Maintainability— [future maintenance creating charge on Property- 
Principles. Arrears of future maintenance—Recoverability by 

An action on a judgment is permissible only \ execution—Fresh suit — Necessity. 
where the judgment cannot be enforced in some A decree awarding future maintenance can be 
other way. A simple money decree can be enfor- I executed for arrears of such future maintenance 
ced by execution, and a suit based upon such a an( f no fresh suit is necessary. Where the decree 
decree will not lie. The fact that such a decree contains an express provision that certain pro- 
cannot be executed by reason of S. C0-A of the perty would be earmarked for future mawten- 
Bengal Court of Wards Act—leave of the Court ance and that arrears of future maintenance can 
not having been obtained or accorded—is not an be realised by sale of that property, it is not a 
inherent defect in the decree itself which renders mere money decree, but is itself a decree for sale, 
it incapable of execution. Absence of leave of and future maintenance when falling due can be 
the Court is no doubt a bar to execution and recovered in execution without further suit. It 
nothing more; it is not a ground for holding that ca n be executed against a purchaser of the pro- 
a suit will lie upon the judgment. Such a suit perty with notice, though he is not a party to the 
will lie only when the decree from its very suit itself. (Parma and Meredith. JJ, ) Basumati 
nature is incapable of execution. The decree for Kuar z/. Harbansi Kuar. 21 Pat.L.T. 783= 
money being an executable decree has to be 194 0 P.W.N, 818. 

enforced by execution and a separate suit is -S. 47 and O. 21, R. 58— Relative scope — 

barred by S. 47, C. P. Code. ( Harries, C.J. and Inquiries under — Difference—Question of title. 
Manohar Lall,J.) Lack mi Narayan v. Maho- For the purpose of deciding a claim under O. 
mf.d Meiidi. 21 Pat.L.T. 947. . 21, R. 58, C. P. Code, the Court is bound to find 

Bar of suit — Puisne mortgagee who was in possession at the time of the attach- 
purchastng part of mortgaged property — Suit by ment. It is not bound to find who had the title to 
prior mortgage Decree and sale without iniplea - the land or property attached and can refer 
ding puisne mortgagee purchaser — Application by parties to a suit for determining title. For the 
latter under O. 21, R. 89, C. P. Code — Dismissal purpose of deciding a claim under S. 47, C. P. 

No appeal—Suit by him by redemption — Code, it is necessary to go into all the contention 
Competency If barred by S. 47 or O. 21, R. 92 of the parties including the contention as to title. 
(3), C. P .Code Right to redeem part. 1 The scope of the enquiry cannot be restricted 
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merely to the question of possession at the time 
of the attachment. .The difference between the 
two enquiries is, therefore, not a difference in 
procedure so much as a difference in the scope of 
the enquiry. ( Wadsworth , /.) Saraswatamma 
v. Maki Naidu. 1940 M.W.N. 826=A.I.R. 1940 
Mad. 881^.(1940) 2 M.L.J. 305. 

- 7 S. 47 — “ Representative ”— Meaning — 

Auction purchaser of judgment-debtor’s property 
in execution . 

The word “representative” in S. 47, C.P.Code, is 
used in a wide sense and includes as a representa¬ 
tive of the judgment debtor the auction-purcha¬ 
ser of the judgment-debtor’s property in execu¬ 
tion to the extent of the property received by him. 
(Varma and Meredith, JJ .) Basumati Kuar v. 
Harbansi Kuar. 21 Pat.L.T. 783=1940 P.W.N. 
818. 

-S. 47 —“ Representative”—Sale of judgment 

debtor’s property under Bombay Land Revenue 
Code for arrears of toll — Purchaser — If represen - 
fative of judgment-debtor—Decree creating 
charge on judgment-debtor’s property — Executa- 
bility against purchaser at revenue sale. 

A “representative” is a person in whom the 
interest of a party to the suit has vested either by 
an act of the party, i.e., a transferee from the 
party, or by an operation of law. Operation of 
law would ordinarily mean and include cases of 
testamentary and intestate succession upon the 
death of the party to the suit or upon his insol¬ 
vency or cases of forfeiture. A Court auction- 
purchaser at a sale in execution of a decree who 
is a stranger is not a representative of either the 
judgment-debtor or the decree-holder so far as 
Bombay is concerned. There is also a distinction 
between the position of a voluntary transferee 
from a judgment-debtor or a decree-holder and 
a Court-purchaser. When a Court-purchaser is 
not a representative of the judgment-debtor, a 
revenue purchaser, i.e., a purchaser of the judg¬ 
ment-debtor's property at a sale under the 
Bombay Land Revenue Code for arrears due 
under a toll-contract is not a representative of 
the judgment-debtor and cannot therefore be 
proceeded against in execution of the decree 
against the judgment-debtor, creating a charge 
of the property of the judgment-debtor. ( Rang- 
nekar, J .) Hanmantagouda Nacangouda v. 
Shivappa Dundappa. 42 Bom.L.R. 1123. 

-S. 47— Scope—Validity of execution sale . 

The question as to the validity of the execution 
sale is clearly a matter which arises between the 
parties to the suit and relates to the execution of 
the decree and therefore falls within the purview 
of S. 47, C P. Code. (Edgley , J.) Sheikh 
Tamizali v. Nasarali Bhujya. I.L.R. (1940)2 
Cal. 334=72 C.L.J. 66. 

- S. 50 — Jurisdiction—Death of judgment- 

debtor—Substitution of heirs—Power of Court 
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appellate Court should not consequently interfere 
with an order for substitution made by the Court 
to which the decree has been transferred execu¬ 
tion when the merits of the case are not affected 
by the irregularity in view of S. 99, C P. Code. 
{Agarwala and Rowland, JJ.) Debendra Natb 
Haldar v. Aratoon. 19 Pat. 838=1940 P.W.N. 
963. 

S. 51— Execution by arrest—Circumstances 


— Onus—Finding of lower Court — Interference. 

Where execution by arrest is asked, the ques¬ 
tion whether the necessary circumstances exist is 
one of fact. The burden lies on the judgment- 
creditor to show that the necessary circumstances 
exist. If it is found either way by the lower 
Court, it is not open to the High Court to go 
behind it in second appeal ( Braund,J .) R. M. 
Jasawala v. Amulya Chandra Dutta. 1940 A. 
W.R. (H.C.) 454=A I.R. 1940 All. 494. 

—--S. 51, Proviso— Applicability—Decree for 

alimony under Divorce Act—If decree for money. 

A decree for the payment of arrears of alimony 
passed under S. 37 of the Divorce Act is a decree 
of a special character; but it is a decree for the 
payment of money within the meaning of the 
proviso to S. 51, C. P. Code. Before ordering 
arrest and detention in prison of the debtor in 
execution of such a decree, the Court must be 
satisfied as to the matters covered by the proviso. 

( Beaumont, C. J.) J. G. Khambatta v. M. C. 
Khambatta. 42 Bom.L.R. 945. 

-S. 53—Scope—Hindu son—If legal repre¬ 
sentative of father under S.2 (11). Sec C. P. 
Code, S. 2 (11). 42 Bom.L.R. 1066 (F.B.). 

-(as amended in 1937), S. 60 (l)(i) and (k) 

—Scope and effect of—Decree obtained against 
public officer in suit instituted after 1j/ June, 1937 
—Extent of salary attachable—Contribution to 
Provident Fund—Deduction of — Salary—If means 
net salary or gross salary — Income-tax—If deduc¬ 
tible. 

The Civil Procedure Code Amending Act (IX 
of 1937) enlarges the exemption from attachment 
of a judgment-debtor's salary provided the pro¬ 
ceedings relate to suits instituted on or after 
1-6-1937. The new Cl. (0 of S 60 (1) exempts 
from attachment in execution of a decree the 
salary of a public officer to the extent of the first 
hundred rupees and one-half the remainder of 
such salary. Further, Cl. ( k ) of S- 60 (1) exempts 
all compulsory deposits to a Provident Fund- 
when the judgment-debtor belongs to a recognis¬ 
ed Provident Fund. The exemption of deposits 
in Provident Fund is separate from the exemp¬ 
tion in respect of salaries given by Cl. (*)» and the 
result therefore is that the recurring contri¬ 
butions of the judgment-debtor to the Provident 
Fund must, in working out the amount attachable, 
fall on that moiety of the excess of the salary 


to which decree is transferred for execution — over the first hundred rupees which is not already 


Order by transferee Court for Substitution- 
Legality—Interference in appeal —5\ 99. 

Under S. 50, C. P. Code, it is the Court which 
passed the decree which has power to substitute 
heirs of a deceased judgment-debtor and not the 
Court to which the decree is transferred for exe¬ 
cution. But when a Court to which a decree has 
been transferred for execution makes an order 
for substitution under S. 50, C. P. Code, it is a 
matter of procedure and not of jurisdiction. An 


reserved for the judgment-debtor by Cl (0- In 
other words, a decree-holder who is hit by the 
amendment of 1937, is only entitled to look to the 
balance after deducting the Provident Fund Con¬ 
tribution from the amount that was left over after 
giving effect to the exemption granted by Cl. (*)• 
Quaere .—Whether income-tax deductions made 
from the monthly salary of a public officer have 
to be deducted for the purpose of Cl. (0 a* 1 ® 
whether salary means net salary only after sucto 
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at the same time certain covenants in the sale 
prasad v. Secretary of State. 21 Pat.L.T. 776. deed are binding and can be taken advantage of 

-S. 64— Applicability — Attachment—Subse-\ by the attaching creditor. (Collister and Bajpat, 

quent mortgage by judgment-debtor—Execution , J J) Ram Chandra y. Raw Lal. I.L.R. (1940) 
sale—Private sale by debtor before confirmation ' All. 681 = 1940 A.L J 744=1940 A.W.R. (H.C.) 
of execution sale with permission of Court — , 470=A I R. 1940 All. 500. 

__f.I. 4 • . . 1 __ 


Deposit of sale proceeds by private purchaser — 
Decree satisfied and attachment withdrawn — 
Position and rights of Purchaser-Mortgage—If 
void as against purchaser— Lis pendens— Applica¬ 
bility — T. P. Act , S. 52. 

A sale by the Court in pursuance of an attach¬ 
ment cannot be said to be the same thing as a 
sale by a judgment-debtor independently or in 
spite of the attachment. Title in the first case is 
conveyed by operation of law and any alienation 
by the judgment-debtor, if contrary to the attach- 

_- ^ _ A. * * J • . II I • . _ 


•S. 65 —Scope and effect of. 

S. 65 determines priority as between purchasers 
at successive sales. It is not meant to confer on 
a defaulting tenant the privilege of rent free 
occupation for so long as he or the decree-holder 
can delay confirmation of the sale. (Agarwala 
and Rowland, JJ.) Chhatar Singh v. Syf.d Shah 
Qasim Ghani. 19 Pat. 824=A.I.R. 1940 Pat. 
673. 


S. 66— Applicability—Revenue sale. 

r ^ « 


mm ^ ^ w * v • 

ment is void against all claims enforceable^under J fi e d bv i’n'th? l ° * 

the attachment, while tide in the nther ic ' 5L e< * 1lh . e Co V r t ,n the manner prescribed by the 


the attachment, while title in the other is convey 
ed by the judgment-debtor himself who cannot 
derogate from his grant even if made after the 
attachment. A sale by the judgment-debtor with 
the permission of the Court and after obtaining 
a certificate from Court under O. 21, R. 83, C. P. 
Code, is a private sale and is not a sale either by 
or under the orders of the Court. A purchaser 
at such a sale by the judgment-debtor under O. 21, 
K. 8J, C. P. Code, cannot he said to have a claim 
enforceable under the attachment within the 
meaning of S. 64, C. I*. Code, where pending 
attachment in executioi 
mortgages his properties 
the items of the mor 
execution, but before 

I ' . . -------- IMi, oait, UIC 

judgment-debtor privately sells that item with 
the sanction of the Court under O. 21, R. 83, C P 
Code, and the decree is satisfied by the deposit of 
the proceeds of the private sale and the attach¬ 
ment withdrawn, the purchaser cannot claim that 


C. P.Code and hence a person who is not claim¬ 
ing .title under a purchase so certified by the 
Court, would not be protected under S. 66. C. P. 
Code. (Stone, C.J. and Clarke, J.) Shrideo 
Janki Ram v. Nathuram. 1940 N.L J 663. 

-S. 66 —Scope of—Absence of case indepen¬ 
dent of auction sale—Right to relief. 

S. 66, C P. Code, excludes any claim based upon 
an averment that an auction purchase had been 
made by the defendant on account of the plaintiff 
as well as on his own account Whore no case 


* ^ v ^ J-* v. vy 1 uui- l r\ , 

L J. 772=52 L.W. 755=1940 O L.R. 669=1940 
A.W.R (P.C.I 150=1940 O.A. 886=A I R. 1940 
P.C. 202 (P C.). 

S. 67 (2 ) —Rule of Coorg Chief Contmis - 

M . . I • t Ilf . ~ ~ 


-- 1 ..S ^U1UIU5C1 caimui Claim mac ^ — nine uj K^uorg LJUCf tommu- 

the mortgage is void as against him under S. 64,' sioner—Applicability—Execution of decree of 
C. P. Code. Both the mortgagee and the private C°J2fO Court in British India. 


purchaser stand in the shoes of the judgment- 
debtor, and the moment the attachment ceases to 
exist, the mortgage executed during the continu¬ 
ance of the attachment takes effect and has priori¬ 
ty over the subsequent purchaser from the 
judgment-debtor, since both alienations are made 
by the same person (judgment-debtor). Nor is the 
mortgage to be held to be void on account of lis 
pendens under S. 52, T. P. Act. S. 52. T.P. Act 
does not apply to the case. The alienation men- 
tioned in S. 52, T. P. Act, must be such as “to 
affect the rights of any other party thereto/' and 


The rule promulgated by the Chief Commis¬ 
sioner of Coorg under S. 67 (2), C P Code, 
embodying the restriction upon sales of land in 
execution of decrees of Civil Courts is a rule 
merely governing the execution of decrees within 
the province of Coorg and applies only to sales 
of land within the jurisdiction of the local Gov¬ 
ernment of Coorg. The power to enact such 
special rules contemplates only the enactment 
of rules restricting execution of money decrees 
within the local area and not in British India- 
(.Wadsworth, J ) Annul la Kaka v. Muttiianna. 


S. 73 —Applicability —Conditions—Creditor 

I « 41 /I . . . 4 V. _ ^ ^ .. . . . J - - 4 1 . . 4 __ ■ 


uuni pany mricio, ano J J AnDUl I. A KAKA 7/. I\l UTT HANNA 

not the rights of the person who has dealt with 1940 M.W.N. 861=52 L.W. 851 = (1940) 2 M. 
the property or of those who stand in his shoes L J 420. 

It cannot be contended that every alienation by a 
judgment-debtor during the pendency of an exe- 
cution Petition would be hit by the provision of 

a?/' 1 »F 4 Ct ; i p ondrang Rozu and Abdur 
ahntan, //-) Lankaram v. Sundaragopala 
Ay yak 52 L.W. 862=(1940) 2 ML J 1038. 


obtaining attachment before judgment but not 
taking out execution—Right to rateable distribu¬ 
tion. 

D n der S. 73, C. P. Code, the Court can only 

e fiA. v* . . j divide the assets among such persons as may 

o q scope of—Attaching creditor, if can ; have made application to the Court for the exe- 
to restrict the eft eric nf i . 4 _ a _ ...1 __ 


claim to restrict the’ effects of a private transfer. 

All that S. 64 C.P Code, provides is that claims 
enforceable under the attachment will remain 
unaffected by the private transfer and the attach¬ 
ing creditor can proceed to enforce his claim 
under the attachment, irrespective of the transfer. 
It is not open to the attaching creditor to say that 
a private transfer does not bring about all the 
consequences which it does ordinarily bring about 

Q. D._ 20 G 


cution of decrees. So where a creditor merely 
gets an attachment before judgment, be is not 
entitled to claim rateable distribution of assets 
realised in execution before he took out execu¬ 
tion proceedings. ( Horwill, J) Moipin v. 
Dakshayani Amma. 52 L.W. 807=1940 M.W. 
N. 1151 = (1940) 2 M.L.J. 844. 

————S. 73 Assets held by the Court—Decree 
liable to be set-off under O. 21, R. 18—Effect 
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See C. P. Code, O. 21, R. 18— Right to set off 
cross-dfcref.s. (1940) 2 M.L.J. 677 (P.C ) 

- —S. 73 —Same judgment-debtor —Decree 

against debtor during his lifetime and decree 
against his legal representatives—If ‘passed 
against the same judgment debtor *. 

Where a creditor obtains a decree against a 
debtor during his lifetime and on his death 
executes it against his legal representative, and 
another creditor obtains a decree against such 
legal representative in respect of a debt due by 
the deceased debtor, the latter cannot claim 
rateable distribution in the amount realised in 
execution'of the decree of the first creditor, inas¬ 
much as the two decrees are not ‘passed against 
the same judgment-debtor’ within the meaning of 
S. 73, C. P. Code. (Mackney, J.) Sarju Sukul 
v. Rangidhar Dubay. 1940 Rang L.R. 492= 
A.I.R. 1940 Rang 243. 

-S. 80— Municipal Committee superseded 

under S. 238 of Punjab Municipal Act — Service 
of notice on Deputy Commissioner — Validity. 

Where the Municipal Committee has been 
superseded under S. 238 of the Punjab Municipal 
Act, the service of the notice under S. 80, C. P. 
Code, on the Deputy Commissioner who is the 
Collector of the District as well as the adminis¬ 
trator of the Municipal Committee is valid and 
proper. {Din Mahomed, J.)' Mahomed Shafiv. 
Sialkot Municipality. 42 P.L.R. 550=A.I.R.' 
1940 Lah. 451. 

-S. 80 —Notice served under old section— 

Suit lodged subsequent to Government of India 
{Adaptation of Indian Laws) Order, 1937— 
Validity af notice. 

A notice served under the old S. £0, C. P. Code, 
prior to Part III of the present Government of 
India Act and with it the Government of India 
(Adaptation of Indian Laws) Order, 1937, coming 
into force, is valid although the suit is lodged 
subsequently. The suit is saved by paragraphs 9 
and II of the Preamble to the Government of 
India (Adaptation of Indian Laws), Order. 
{Tek Chand and Skemp, JJ.) Thakar Das v. 
TusiRam. 42 P.L.R. 596=A.I.R. 1940 Lah 
455. 

-S. 88 —Interpleader suit—Matter in dispute ; 

— Valuation. 

In an interpleader suit the matter in dispute is 
the title to the property which is claimed by two 
or more persons, and its valuation is the value of 
that property. {Mulla, /.) Rafiq Ahmad v. 
Babu Ram. 1940 A W.R. (H.C.) 448=1940 O.A. 
707=1940 A.L J. 578=A.I.R. 1940 All. 452. 

-S. 92— Right to sue—Sanction obtained by 

several persons—One of them dying before suit— 

Suit by rest if regular. . 

Where sanction under S. 92 is obtained by 
several persons and one of them dies before the 
institution of suit, the suit instituted by the rest 
is valid. {Skemp, J.) Sheo Kam Ram Chand. 
A.I.R. 1940 Lah. 356. 

-S. 92—Trustee de son tort— Person succeed¬ 
ing to religious institution as son and chela of his 

father. , . . ' 

A sanyasi appointed by the people to look alter 

a temple died and after his death his son took 
possession of the property as chela of his father. 
He was however appointed neither by the bhek 
■nor by the representatives of the people : 
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Held, that the person who had succeeded to the 
temple as son and chela of father could not be 
described as trustee de son tort {Skemp, J.) 
Sheo Ram v. Ram Chand. A I.R. 1940 Lah. 
356. 

-S 96 —Appeal against findings when decree 

is not against a party—If lies. 

Under S. 96 C. P. Code, an appeal can lie only 
against a decree and not against any findings or 
observations made in the body of the judgment, 
if the final decree is not against the party con¬ 
cerned. (Sathe, J.M.) I'hunnai Nar Singh 
Das. 1940 R.D. 355=1940 A.W.R (B R.) 170. 

-S. 99 —Applicability —Proceedings under 

United Provinces Land Revenue Act 

S. 99 of the C. P. Code has no application to 
proceedings under the United Provinces Land 
Revenue Act. {Harper, S.M. and Sathe, J.M.) 
Debi Saran Saithvvar v. Neebar. 1940 A W.R. 
(B.R.) 168=1940 R D. 445=1940 O.A. 1000. 

-S. 99— Applicability—Successor of muta- 

walli—Pending litigation—Decree in his favour 
without being brought on record—Irregularity if 
covered by section. 

The successor of a deceased or resigned muta- 
walli has no locus standi in a pending litigation 
until his name is actually brought on the record 
in place of the former mutawalli. No order or 
decree in his favour could be passed till then. 
But if a decree were to be passed prior to such 
bringing on record, the irregularity affects the 
meriis of the case fundamentally and is not 
covered by S. 99, C. P. Code ( Harper , S.M . and 
Sathe, J.M ) Ajudhya v. Budhsf.n. 1940 R.D. 
402=1940 A.W.R. (B R.) 214. 

-S. 99—Scope —Decree transferred for 

execution to another Court—Order by latter 
Court for substitution of heirs of deceased judg¬ 
ment-debtor—Legality—Interference by appellate 
Court. See C P Code, S. 50. 19 Pat. 838. 

-S. 100 -Concurrent findings—Adequacy of 

rent—Interference in second appeal. 

Where in a suit certain leases were contested 
solely on the ground of inadequate rental but the 
two lower Courts had held that the rental was 
not unreasonably low in view of certain circum¬ 
stances, it is not a point which could be contested 
in second appeal. {Harper, S.M ) Anandi 
Kunwar v. Ramraj. 1940 A,W,R. (B.R.) 120= 
1940 O.A. 710. 

- S. 100— Finding of fact—Finding based on 
wrong legal view — Interference. 

Where a finding of fact that a certain ^vater- 
course is an artificial channel is based mainly on 
inadmissible evidence and on an incorrect view of 
what in law constitutes a natural stream or water 
channel, the finding cannot be conclusive in 
second appeal and can be interfered with. 
{Agarwala and Meredith, JJ.) Harihar Prasad 
Singh v. Janak Dulare Kuer. 21 Pat.L.T. 873. 

-S. 100 —Finding of fact—Finding without 

considering all the evidence or based on inadints- 

sible evidence—If conclusive. . 

The High Court ordinarily has no jurisdiction 

under S 100 , C. P. Code, to reverse findings ot 

facts of the lower appellate Court unless the 
finding* are vitiated by an error of law. cut 
when all the evidence has not been considered in 
arriving at the findings or when madmissrnie 
evidence has been considered and mainly reiica 
on to arrive at the findings in question, the nna 
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ings are vitiated and are not conclusive. ( Agar- 
wala and Meredith, JJ.) Harihar Prasad Singh 
v. Janak Dulare Kuer. 21 Pat L.T. 873. 

— -—S. 100 —Finding of fact — Interference — 
Existence of document not appreciated. 

When the existence of. a document does not 
appear from the judgment of the first appellate 
Court to have been appreciated by it, and no 
effect whatever is given to the statutory presump¬ 
tion arising from the document, the questions of 
fact as well as of law are open in second appeal 
as well as in Privy Council appeal. (Sir George 
Rankin.) Shankar Rao v. Sambhu Nathu 
190iI C. 342=45 C.W.N. 57=1940 O L.R. 608= 
13 R.P.C. 81=52 L.W. 966=7 B.R. 110=A I R 
1940 PC. 192 (PC.). 

T-S. 100 —Findings of fact—Tenancy—Bind¬ 

ing nature. 

The findings of fact of the first appellate Court 
with regard to a tenancy are binding in second 
appeal but not its conclusions as 10 their effect in 
law. (Sir George Rankin.) Shankar Rao v. 
Sambhu Nathu. 190 I.C. 342=45 C.W.N 57= 
1940 O.L R. 608=13 R.P C. 81=52 L W. 966= 

7 B.R. 110=A.I.R. 1940 P.C. 192 «.P C ). 

— -S. 100— Mixed question of fact and law— 

Question of limitation—Interference in second 
appeal—Lower appellate Court differing from 
trial Court. 

An issue regarding limitation is a mixed ques¬ 
tion of fact and law and it is liable to recon¬ 
sideration by the second appellate Court, specially 
while the trial Court who had an opportunity of 
hearing the witnesses in person, came to a con¬ 
clusion different from that of the lower appellate 
Court. (Harper, S.M.and Salhe, J.M.) Hardasi 
Dukhna. 1940 R.D. 388=1940 A.W.R. (B R.) 

■* • 

T-"S. 100— New plea — Plea raising question of 

fact. 

A plea raising a question of fact which requires 
investigation cannot be allowed to be raised in 
second appeal for the first time. (Manohar Lall 
and Chalterji, JJ.) Kapileshwar Mishra v. 
Santi Nayak. 21 Pat L T. 894=1940 P.W.N. I 

——S. 100 —Powers of High Court—Remand— 
When necessary—High Court's pozver to set 
aside findings of lower courts and to substitute 
its own findings of fact. 

Though the High Court, in second appeal is not 
a Court of fact and cannot properly set aside the i 
findings of fact arrived at by the Courts below 
and substitute its own findings upon an examina¬ 
tion of the evidence, it must at the same time i 
avoid a remand if possible. When there are suffi- 1 
cient findings of facts in the decisions of the 
Court below to justify a decision of the case l 
finally after making the proper legal inferences a 1 
remand is unnecessary. (Agarwala and Meredith 1 

&£« H aiP«.L¥ SA 8 D 73 S,NOH •• JANAK DULAR ' ; 

——S. 100 —Question of fact—Negligence. 1 

. Negligence is a question of fact and the find- 9 
mgs of fact of the lower appellate Court on that c 
question are binding in second appeal. (Davies = 
C.J. and Lobo, J.) Ramdas Topandas v. Sukkur 
Municipality. A.I.R 1940 Sind 254. S 

7 -S. 100 Question of law—Construction of fi 

document. a 


, C. P. CODE (1908), S. 114. 

r- The construction of a document of title which 

H is the foundation of the suit, is a question of law 
which can he raised in second appeal. (Tek 

_ Chand and Bind e, JJ.) Om Parkash v. Mukh- 
tak Ahmad. 42 P.L.R. 660=A I R. 1940 Lah. 

3t 486, o 

le 7 T S-100 Question of law—Inference from 
o findings of fact. 

)- The legal inference to be drawn from the find- 
,f ingsof fact is a question of law. (Duties, J.C. 
il and Weston. J ) Tkkchand Nichaldas v. 
e RiJHUMal Virumal. 190 I.C. 271 = 13 R S 59= 
j. A I.R. 1940 Sind 138. 

— S 102 Suit of small cause nature—Matter 

l. in execution of decree—Second appeal, if lies. 

In the case of a suit of the nature of small 
r_ j causes no second appeal lies under S. 102, C-P. 

Code, whether the appeal was against the decision 
■t »n the suit or whether the matter arose in the 
d course of execution proceedings. (Ghulam 
ri Hasan, J.) Sita Ram v. Badri Dass. 1940 O A 
1026=1940 A.W.R. (C.C.) 444=1940 O.W.N. 

= 1118. 

7 107 and O. 41, R 27 —Additional evi¬ 

dence in appeal Filling up of gaps in evidence — 

_ Evidence of attesting witness—Production in 
j second appeal—If Permissible, 
n The provisions of S. 107 as elucidated by O. 

41, R. 27, C. P. Code, are clearly not intended to 
_ allow a litigant who has been unsuccessiul in the 
. lower Court to patch up the weak parts of his 
y case and fill up omissions in the Court of appeal. 

f Where a plaintiff though he made an attempt in 
. the trial Court to get the case adjourned for pro- 
i duemg one of the attesting witnesses, substquent- 
, ly gave up the request and no attempt at all was 
> made while the case was in the lower appellate 
Court to produce that witness or get the case 
r remandtd for the evidence of that witness, it was 
held that in second appeal an opportunity could 
; not be given to produce that witness and that it 
, would not be just to the opposite party to send 
' the case back for the evidence of that witness 
: whom the plaintiff should have produced long 
before. ( Zia-ul-Hasan, J.) Kalicharan v. Suraj 
Bali. 1940 O.A 1029=1940 A.W.R. (C C.) 446 
=1940 O.W.N, 1077. ' 

,S- HO — “Decree of affirmance’' — For 
appeals against same decree by both parties—One 
dismissed and other allowed—Only one decree 
issued Appheation for leave to appeal by party 
whose appeal is dismissed — Competency. 

Where two appeals are preferred against the 
same decree one by the one party and the other 
by the other party, but one appeal is allowed and 
the other dismissed, though one decree is issued 
in the cases, it is an essence a document con¬ 
taining two decrees and in effect there are two 
decrees. The decree in the appeal which is dis¬ 
missed is a decree of affirmance within the 
meaning of S. 110, C. P. Code. No leave can he 
granted unless there is a substantial question of 
law involved. (Pandrang Rao and Fenkata- 
ramana Rao, JJ.) Sokkalinuam Chetti v. Offi¬ 
cial Assignee of Madras. 1940 M W N 878 
=52 L W. 509=(1940) 2 M.L.J. 645. ' 

S. 114 Applicability—Proceedings under 
p. 00 , Income-tax Act—Application for review of 
judgment — Maintainability. See Income-tax 
Act, S. 66 -A. 1940 I.T.R. 412, K 
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—-Ss. 115 and 152— Amendment of decree — 

If revisable. 

Application under S. 115, C. P. Code, are enter- 
tainable against orders of amendment of decrees 
made under S. 152, C P. Code. ( Yorke , J.) 
Mujawir Hussain v. Kishwar Jehan Begam. 
1940 O.A. 978=1940 A.W.R. (C.C.) 429=1940 
O.W.N. 1010. 

-S. 115 and O. 6 , R. 17— Amendment of 

plaint—Order refusing—If revisable. 

No revision lies from an order refusing to 
allow an amendment of the plaint. ( Thomas, C. 
J. and Ghnlam Hassan, J.) Purshotam Lalji 
v. Hara Narayan Dass. 1940 O.A. 1126= 
1940 O.W.N. 1194=1940 A.W.R. (C.C.) 474. 

-S. 115— Award — Order passing decree in 

terms of—If revisable. 

No revision is maintainable against an order 
passing a decree in terms of an award. ( Zia-ul - 
Hassan and Yorke, JJ ) Ram Svvarup v. Hard- 
wari Mal. 190 I C. 257=13 R O. 132=1940 O. 
L.R. 560=1940 A.W.R. (C.C.) 358=1940 O.A. 
748=1940 O.W.N. 794. 

-S. 115 —Case decided—Decision on issue in 

suit—Revision—Competency—Interference. 

The High Court will not ordinarily entertain 
revision applications against decisions on issues 
which are not decisions of the whole suit. But 
where such a decision relates to the question of 
the jurisdiction of the Court to entertain the suit 
and it relates to a matter which, if decided 
wrongly, would result in an elaborate trial which 
would otherwise be unnecessary, the High Court 
will interfere in revision- ( Wadswofth f /.) 
Muthuswami Chettiar z>. Perial A chi 52 
L.W, 522=1940 M.W.N. 1039=(1940) 2 M.LJ, 

606. _ , „ . 
-S. 115 — Interference — Order allowing 

appeal when no appeal lies — Revision—Inter¬ 
ference—No substantial injustice done—failure 
to raise plea of non maintainability of appeal— 

Effect. See C. P. Code, O. 9, R. 9. (1940) 2 M. 
L.J. 374. 

-S. 115— Jurisdiction— Ex parte decree— 

Order setting aside—Absence of finding as to 
sufficient cause—Order—If without jurisdiction 
—Interference in revision — If justified. See 

C. P. Code. O. 9, R. 13. 1940 M.W N. 1179. 

-S. 115—Jurisdiction—Order directing party 

to amend plaint—Jurisdiction of Court to make 
— Revision — Interference. See C. P. Code, 0.6, 
R. 17. 1940 P.W.N. 797. 

-S. 115— Other remedy open — Remedy by 

may of suit available—Interference in revision — 
Jurisdiction of High Court. 

It cannot be held that whenever there is a 
remedy by way of suit, the remedy by way of 
revision cannot be allowed. The High Court has 
jurisdiction to act under S. 115, C. P. Code, and 
setaside an order passed without jurisdiction and 
prevent unnecessary multiplication of legal pro¬ 
ceedings. ( Burn and Mockett, JJ ) 

Receiver, Guntur v. Seshayya 1940 M.W.N. 
1225=52 L.W. 810=(1940) 2 M L.J. 860 

- S. 115— Scope- Construction of S. 23 of 

Madras Agriculturists Relief Act — Revision. 

The interpretation of S. 23 of the Madras 
Agriculturists Relief Act is an important matter 
coming within the scope of S. 115, C. P. Code, and 
in an appeal from the decision passed by the 
lower Court in an incompetent first appeal, the 


C. P. CODE (1908), S. 144. 

High Court will deal with the matter in revision 
and revise the decision of the first Court. (King 
J.) Subba Naicker v. Savarimuthu Pillai- 
1940 M.W.N. 1121=52 L.W. 646=(1940) 2 M. 
L.J. 709. 

-S. 144— Applicability—Decree for money — 

Execution sale—Subsequent reduction of decree 
amount in second appeal—Such reduced amount 
higher than price fetched at sale—Application for 
restitution — Maintainability—Finding that judg¬ 
ment-debtor unable to pay up even reduced 
amount on date of sale or within 30 days thereof 
—Effect. % 

The prejudice to be removed by restitution 
must be the result of the erroneous terms of the 
original decree. Once it is found that the erro¬ 
neous character of the original decree has made 
no difference to what has taken place, there is 
manifestly no case for restitution; whether the- 
modification of the decree is slight or substan¬ 
tial will be irrelevant. The respondent obtained 
a decree against the appellants for Rs. 963-12-15 
dams and in execution of that decree the property 
of the appellants was sold on 15—6—1936 for 
Rs. 300 and purchased by the respondent decree- 
holder. Subsequently in 1937, the amount of the 
decree was reduced by the High Court in second 
appeal to the sum of Rs. 507-14-6. The appellants 
thereupon applied under S. 144, CP. Code, to 
get the sale set aside on payment of Rs. 507-14-6 
and to get back possession on their proper¬ 
ties by way of restitution. It was found as a. 
fact that even if the decretal amount had been 
only Rs. 507-14-6 at the time of the sale, the 
judgment-debtors appellants were not in a posi¬ 
tion to pay up that amount and thereby avoid the 
sale, before the sale was held or within thirty 
days from the date of sale. 

Held, that the position was not altered in any 
way by the modification of the decree in second 
appeal, and as the appellants could not have paid 
up even the reduced decretal amount and the sale 
price realised was less than the reduced decretal 
amount, the situation would not have been altered 
in any way had the decree been modified before* 
instead of after, the sale. There having been no 
prejudice owing to the erroneous character or 
the original decree, S. 144, C. P. Code, did not 
apply and there was no case for restitution. 
(Fazl Ali and Meredith, . /.) Gansu Ram v . 
Parwati Kuer. 21 Pat.L.T. 973. 

■-S. 144—Application under—Limitation. 

See Limitation Act, Art. 181—Applicability. 
1940 A.W.R. (H.C.) 579. 

_ S. 144— Construction and scope — “Party’* 

Meaning of—If confined to original party— 
Assignment of decree—Realization of decree oy 
assignee—Restitution on reversal—-Right of de¬ 
fendant as against original decree-holdtr. 

S. 144, C. P. Code, is worded in the most com¬ 
prehensive terms and should be widely construed. 
Its object is to put right what was originally an 
error of the Court and to restore the parties to- 
the position they would have occupied. l«e 
word “party" should be given a wide meaning so 
as to include persons who would become soose- 
quently concerned. The fact that a party ® ' 

suit (a plaintiff) who has obtained a decree 
wrongly against another person prefers to ? 

the immediate benefit of it by a sale or transfer, 
rather than by way of execution, in noway 





3289 CIVIL, CRIMIN/ 

C. P. CODE (1908), S. 144. 

affects the right of the original party defendant 
to recover in restitution what he has paid over 
underpressure of the original erroneous decree. 
The fact that he paid it over to a nominee of the 
original plaintiff is wholly irrelevant to his right 
to recover against the person who caused him to 
make that payment, namely, the original plain¬ 
tiff. (Mockett, J.) Kadirvelu Chettiar v. 
Kempu Chettiar. 1940 M.W.N. 1255=52 L W 
816—(1940) 2 M L J. 877. ' * 


AND 
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—-S. 144 — Mesne profits by ivay of restitution 
-—Calculation—Ejectment suit against tenant — 
Tenant claiming occupancy right—Decree and 
possession by landlord—Decree reversed on 
appeal to Privy Council—Claim by tenant to 
mesne profits by way of restitution—Basis of 
assessment—Rent due by tenant—Deduction of— 
Interest. 

Certain tenants who were sought to be ejected 
by suits resisted the suits on tlie ground that 
they had occupancy rights. The suits were 
decreed by the trial Court and thereupon the 
landlord entered into possession. The decrees 
were confirmed in appeal and second appeal, but 
ultimately, they were reversed on appeal before 
the Privy Council who held that (he landlord 
was only entitled to melwaram right, the kudi- 
waram right being vested in the defendants 
(tenants). The tenants applied for restitution 
claiming mesne profits. 

Held, that the tenants were entitled only to be 
put in the same position in which they would 
have been had they been enjoying the kudiwaram 
right throughout the period of dispossession. As 
occupancy rights they were liable to pay rent to 
the landlord and the amount of rent should there¬ 
fore be deducted from the mesne profits. The 
value of the kudiwaram right was represented 
by the net value of the produce less the portion 
which must be de livered to the landholder as the 
owner of the melwaram right. 

Held, further, that the tenants were also en¬ 
titled to interest on the mesne profits from the 
date of the order for restitution up to the date of 
payment of realization. (Leach, C.J., King and 
PatanjaliSastn, JJ.) Venkatappayya v. Kama- 
swami. 52 L.W. 876=(1940) 2 M.L.J. 984 
(.r.ii.). 

——S. 144 'Parties'—Meaning of—Assignee 
and attaching creditor of party. 

The word'parties’mentioned in S. 144, CP. 
Code means persons claiming under them which 
obviously means persons who have succeeded to 
the position of the parties in the litigation either 
by contract or by operation of law or in other 
words who are their representatives. An assignee 
©JwiousJy a representative of the original 
£?ri ty ,s ‘ h . ere . fore liable to restitution. Simi- 
larly though .t is by a legal fiction that the 
attaching creditor becomes a party, yet once he 

c?f?\ W V red n to execute a decree under 
O. 21, K. 53 (1), C. P. Code, there is no reason 
why he should not be taken to be a party to the 
proceedings when he has done so. Hence he is 
also a representative for the purposes of S 144 
C. P. Code (Mir Ahmad, J.) Mangal Singh 
Lakhbir Singh v. Jaggat Ram. A.I.R. 1940 
Pesh. 44. 

-S. 144 —Right to apply under—Decree for 

ejectment set aside on appeal—Only formal deli - 


C. P. CODE (1908), S. 149. 

P° ss * s f*on in execution—Judgment- 
debtors, if entitled to compensation. 

Where a decree for ejectment is set aside in 
1 appeal and only formal possession had been given 
to the decree-holder in execution of the decree 
inasmuch as that whatever possession of the 

holding was with the judgment-debtors prior to 

the decree tor their ejectment, it continued 
throughout until the ejectment decree was upset 
in appeal, the judgment-debtors are not entitled 
j to any compensation under S. 144, C. P. Code. 
(Harper, S AL) Bishwa Nath Prasad v. Mah\- 

f A R JA p°> F n £ NA n S ' 1940 R D 3 30=1940 A.W.R. 
(rS.K.) 176 (1). 

—— -S. I AS-—Liability of sapurdars—Raising of 

attachment—Effect of. 

The sapurdars are not relieved of their res¬ 
ponsibility about the property entrusted to their 
care by the Court when the attachment ceases nor 
have they authority to hand over the goods to 
the judgment-debtor at the request of the decree- 
holder. The sapurdars take the goods from the 
agent of the Court subject to certain conditions 
to wit that they shall produce the goods when¬ 
ever the Court orders them to do so or pay its 

equivalent value to the Court. It follows from 
the contract itself that they cannot deal with the 
property without first obtaining the direction of 
the Court. (Mir Ahmad, J.) Abdul Hakim :• 
Alj Akbar 189 I.C. 810=13 R. Pesh. 17=AI 
R. 1940 Pesh.29 

“ Tr* Applicability—Ejectment Suit- 

Partition decree pending such suit—Property in¬ 
volved in ejectment suit allotted to son of lessor 
(plaintiff)—Decree for ejectment—Appeal by 
defendant Application by son to implead hint 
as party in appeal—Competency. 

S. 146, C- P. Code, applies only when the person 
claiming to take or continue a proceeding can 
properly be regarded as claiming under the 
original party who brought the action or took 
the proceeding. Where pending a suit for eject¬ 
ment by a lessor, a final partition is passed in 
another suit allotting the property, the subject of 
the ejectment suit the son of the lessor, it can¬ 
not be said that the son gets the property by rea¬ 
son of any assignment from his father and the 
son cannot be regarded as a person claiming 
under the lessor within the meaning of S 146, C 
P.Code, so as to entitle him to come on record in 

an appeal against his father alone by the defen¬ 
dant in the ejectment suit from the decree there¬ 
in. ( Pa tanjali Sastri, J) Patnasabapathi 
Pji.lai v. Gopala Aiyar. 1940 M W.N 876=52 

L.W. 357=A I.R. 1940 Mad. 876=(1940) 2 M. 

L. J 349. 

-S. 146—Applicability—Mortgage during 

pendency of suit—Decree against mortgagor— 
Appeal by mortgagee—Competency—O 22, Pr. 10 
and 11. See Succession Act, S. 96. (1940) 2 

M. L.J 376 ' 

" ' "S. 149 — Scope — Grant of time for payment 

of deficit Court-fee after limitation—Effect of. 

Whatever the reasons for the Courts granting 
time for payment of deficit Court-fees, the effect 
of the grant of time, even if it is after the claim 
is barred by litigation, is that the plaint takes 
effect as if it had been presented along with the 
full Court-fee on the date of its first presenta¬ 
tion. (Pandrang Row and Abdttr Rahman JJ .) 
Venucopal Pillai V. Thirucnanavalli Ammal. 
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1940 M.W.N. 901=52 L.W. 533=A.I.R. 1940 
Mad. 934=( 1940 ) 2 M.L. J. 427. 

-S. 149 and O. 7, R. 11 - Relative scope of. 

The provision in the Code winch really enables 
a Court to grant time to make good a deficiency 
in Court-fee stamp on the plaint is not K. 11 of 
O. 7, but S. 149, C. P. Code; O. 7 R. 11, does not 
enforce upon a Court, the granting of time to 
make good the deficiency in Court-fee stamp. It 
is not an enabling provision but a disabling one. 
The authority to issue the order granting time 
lies in S. 149 and the penalty for default in R. 11 
of O 7; S. 149 gives the Court a discretion either 
to grant time or to refuse to grant time. ( T.trke , 
J.) Shiva Charan Lalz/. Rehart Cal. 190 I C 
197=13 R O. 122=1940 O.L R 539 = 1940 A.W. 
R. (C.C.) 345=1940 O.W.N. 797=1940 O.A. 

699. . , _ 

-S. 149 and O 33— Discretion of Court- 

Application to sue in forma pauperis found mala 
fide— Extension of time. 

Where an application to sue in forma pauperis 
is found to be mala fide the Court in the exercise 
of its discretion is justified in ref using to grant 

extension of time under S. 149 {¥o\MQ% C.J. 

and Sale. J.) Dt. Official Receiver. Amr:tsar 
V. Sohan Lal Ramji Dass. 42 P.L.R. 684—A 
I.R. 1940 Lah. 446. _ . f 

-S. 151—Inherent powers—Exercise of— 

Aoolicant allowing his remedy to he time-barred. 

See Bhopal G P. Code, S. 134. 190 I.C- 174. 

S. 151— Inherent powers-Exercise of— 


Existence of other remedy—If a bar. 

The proposition that where an alternative 
remedy is provided the Court is precluded from 
exercising its inherent jurisdiction under S. 151, 
C. P Code, is too wide and does not take into 
account cases of a special and exceptional cha¬ 
racter which may demand the exercise of the 
eauitable jurisdiction in the ends of justice to 
correct pdpable mischiefs. There is no reason 
to limit the powers of the Court in cases where 
the Court is moved to correct its own mistake 
and wants to afford redress to the party who has 
been made to suffer for such mistake. (Ghulant 
Hasan M Badri Prasad Ambika Pershad. 
1940 A.W R. (C C.) 457=1940 O.W.N. 1086= 
1940 O.A. 1040 _ , , 

_S. 151 —Inherent powers—Order for in¬ 
terim maintenance—Power of Court to award— 
Suit for possession or m the alternative for 
'hos'estion—Plea that properties are self-acqmsi- 
iions—Order for interim maintenance—If jtishfi- 

A Court has no inherent power under S. 151, C. 
P Code, to pass an interim order of maintenance. 
Piainliff brought a suit against his father and 
brother for recovery of certain properties which 
he said were allotted to him under an agreement, 
and in the alternative he prayed for partition. 
The defendants claimed most of the properties 
as self-acquisitions. Pending the suit the plain¬ 
tiff applied for interim maintenance, and the 
Court allowed an amount far in excess of the 
mesne profits from the items of property which 
the defendants admitted to be the plaintiff s. 

Held . that the order was not justified and that 
the plaintiff was not entitled to anything more 
than an amount in proportion to the property 
admittedly belonging to him. (Horwill. /.) 
Latchanna Doravaru v. Mallu Doravaru. 5Z 


C.P CODE (1908), O. 1, R. 10. 

L.W. 487=1940 M.W.N. 1038=(1940) 2 M L.J. 
572. 


-S. 151—Inherent powers — Refund of 

money—Powers of Court—Attachment of wrong 
property in execution—Owner depositing amount 
in Court to avert sale—Application for refund— 
Power of Court to order. See C. P. Code, S. 47. 
A.I.R 1940 Sind 191. 

—-—S 151— Other remedy open — Inherent 
jurisdiction, if can be invoked. 

As long as a legal remedy is open the Court 
has no right to invoke its inherent jurisdiction. 
( Harper , S M.) Karima v. Partab Singh 1940 
A.W.R. (BR.) 118=1940 O.A. 709. 

-S. 151— Scope — Party having appropriate 

remedy under specific provision in Code but fail¬ 
ing to avail himself of same—Right to invoke 
inherent powers. 

A party, who had an appropriate remedy under 
a specific provision of the Code of which he has 
failed to avail himself, cannot be allowed to in¬ 
voke the inherent powers of the Court. There 
is no room for the exercise of such powers in a 
case coming within any specific provision of the 
Code. ( Patanjali Sastri, J.) Ratnasabapathi 
Pillai v Gopai.a Aiyar. 1940 M.W.N. 876=52 
LW. 357=A.I.R. 1940 Mad. 876 = (1940) 2 M. 
L.J 349. 

-S. 162— Jurisdiction — Appeal — Abatement 

in part —Decree on merits as against surviving 
respondents—Amendment of decree — Forum — 
Trial Court or appellate Court. 

When an appeal abates so far as one of the 
respondents is concerned but is decided on the 
merits so far as »he other respondents are con¬ 
cerned, a subsequent application for amendment 
of the decree under S. 152, C. P. Code, at the 
instance of the legal representatives of the dece¬ 
ased respond* nt must be made in the appellate 
Court and not in the trial Court. The power of 
amendment must be limited to the appellate 
Court when an appeal has abated only in part and 
a decree on the merits has been given as against 
the other respondents, because in such a case 
there is a decree capable of execution parsed by 
the appellate Court ( Wadsworth, J.) Zuleka 
Br v Kuisum Ri. 1940 M.W.N. 834=52 L.W. 
458=(1940) 2 M L.J. 393. 

-O. 1, R. 10— Procedure—Application by 

persons to be impleaded as additional plaintiffs -— 
Duty of Court—Dismissal of application on dis¬ 
missal of suit—Propriety of. 

Where an application is made in a suit under 
O 1, R. 10, C. P. Code, by certain persons to be 
brought on record as additional plaintiffs, the 
Court allow the same without further question. 

It should not keep the application pending till 
the disposal of the suit^ and then dismiss the 
application on the dismissal of the suit. itself. 
Such an ex post facto method of disposing of 
application of this kind must be condemned unre¬ 
servedly. (Pandrang Row and Abdur Rahman , 

JJ ) Bala Vf.nkatarama Chettiar v. Hindu 
Religious Endowment Board. 1940 M.W.N. 
1016=(1940) 2 M L.J. 615. 

-O. 1, R. 10 —Scope — Transposition of 

parties—When permissible—Promissory note tn 
renewal of earlier one—Insufficiently stamped 
Prior note not wiped of. # f 

Where a later promissory note in renewal ot 
an earlier one is found to have been insufficiently 
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stamped and hence inadmissible in evidence the 
prior promissory note cannot be said to have been 
merged in or wiped off by the later document. An 
endorsee of a promissory-note which was in 
renewal of an earlier one brought a suit and 
when it was discovered that the suit promissory 
note was inadmissible in evidence. The endorser 
(the payee of earlier promissory-note) who had 
been impleaded as a defendant can be transferred 
as a plaintiff and permitted to amend the plaint 
and continue the suit on the original promissory- 
note. The powers conferred on Courts under 
Y‘ L v * C - P* Code, are wide enough to enable 
Court to make such an order. ( 1934) 58 Bom. 
536 and (1039 ) 39 LAV. 387, Dist (Abdur Rahman, 
./.) Kakayana v . Gurramma. 52 L.W 828= 
(1940) 2 ML.J.918. 

-O. 2, R 2 (3)— Bar of suit—IVhen arises — 
Person entitled to possession suina only for 

Ties* 16 t>rotlts ~ Seco,ld suit f° r mesne profits—Ij 

If a person is wrongfully kept out of posses¬ 
sion of immovable property he is entitled to sue 

.1 « . . ., r me-ne profits and under 

the provisions of O 2, R. 2 (3) he is bound to 
include both claims in one suit. If he sues only 
tor mesne profits he cannot in a subsequent suit 
sue separately for possession. In other words 
he is no longer entitled to possession and if he is 
not entitled to possession, he is not entitled to 
mesne profits. A subsequent suit for mesne 
profits is therefore barred. (Thom, C.J.and 

t T y 4L SA °» ,R Hasan ^ Tayab Hasan. 

iT R A 194 J 0 A 7 .f T 2 \ 9 * 0 AW R ' (H C ) 547 = 


d ?* yi — Amendment—Prayer for — 

Procedure to he followed. J 

. It is generally most desirable that a party desir¬ 
ing to amend his plead-ngs should submit his 
proposed amendments in explicit form before 
leave sought is granted (Roberts. C.J. and Blag- 

aen, J ) Eusoof Karwa v. Niemeyf.k. 1940 
Kang L.R 603. 


~ P 6, R 17 —Change in the nature of suit — 
Amended claim based on prior loan—Original 
claim based on pronote in renewal of original loan 
—Amended suit by plaintiff as executrix— Cha- 
racter of suit if ottered—Liability of executrix 
for costs. 

Where the original mortgage suit was on a pro¬ 
missory note dated 6th September, 1932, together 
with a deposit of the title deeds, which rote was 
in renewal of a pronote dated 4th December, 1922 
and the amended claim was put in by the pLintiff 
as executrix of her husband, based on the origi¬ 
nal loan of 1922, the fundamental character of the 
suit is not altered merely because the claim rests 
upon the loan of 1922 t« the testator and not upon 
the note in renewa thereof given in 1932 Further 
it could not be said that by reason of the plaintiff 
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S« R^g l k , 6o| USOOP Kabwa Niemeyer - 

—-O. 6. R. 17 -Scope-Power of Court- 
Order directing party to amend his plaint—If 
justified — Revision—Inter J erence. J 

A Court has no jurisdiction to direct a nartv 
to amend his plaint. If it thinks that there are 
grounds for rejecting the plaint, it may do so 
but it cannot insist on a party amending his pla : nt’ 
If it passes an order calling on the party to 
amend the plaint, the High Court will interfere 
and set aside ti e order as it is without jurisdic- 
\fon.(Agarwala. J.) Bhagwat Prasad v. Fanish 
DeoTewari. 190 I.C. 754 = 7 BR 116-211^? 
L.T. 946=1940 P.W N. 797. ' 

O. 7 , R. 10—Applicability—Suit instituted 

in proper Court—Transfer to Subordinate Judge 
of same Court —Amendment taking suit beyond 
jurisd ction of that Judge—Procedure—keturn 
of plaint—If necessary. See C. P. Code. S 24 
and O. 7. R. 10. 42 Bom L R 1093. 

O. 7, R. 11 — Applicability—Application to 
sue in forma pauperis. 

O. 7, R 11 does not apply to an application for 
permission to sue in forma pauperis. Such an 
application is specifically dealt with by O. 33, 

R. 8 which makes it clear that an application for 
permission to sue in forma pauperis is only 
deemed to be a plaint in the suit, when the appli¬ 
cation is granied. Where the applicatii n has 
never been granted O 7, R. 11 does m-t apply. 
(Toung, C.J. and Sale, J ) Dt. Official Rf.cf.iver 
Amritsar v Sohan Lal Ramji Dass. 42P Lr' 
684=A I.R. 1940 Lah. 446. 

-0.8, R 6— Scope—Suit by landlord for 

rent — Counter-claim by defendant tenant for 
damages f or dispossession — Propriety—Failure to 
pay court-fee on counter-claim—Right of defen¬ 
dant to relief. 

Where in a suit for rent by a landlord against 
his tenant, the tenant makes a counter-claim for 
damages on account of his having been dispos¬ 
sessed by the 1 ndlord but does not pay court-fee 
on the amount claimed by him as damages, lie is 
not entitled to any relief in the suit in respect of 

the damages claimed Further the nature of the 
enquiry which would be necessary to determine 
the claim for damages would he quite fuieign to 
the scope of a rent suit. If. therefore, the Court 
refuses to enter into the question and refers the 
defendant tenant to a separate suit, the Court 
would be exercising a wise discretion and it 
cannot be said that the decision is wrong or 
contrary to law. ( Harries, C.J and Manohar 
Lal.J.) Jwala Prasad v. Harihar Prasad 
21 Pat L.T. 821. 

-O. 9, R 8 —Plaintiff not appearing—Proper 

order to pass. 

Where at the hearing there is 


„ no appearance 

whatsoever on behalf of the plaintiff, the case 
•__ . . ‘"t piaiimit 1 should be dismissed under O. 9, R. 8. The rv>., r f 

wavWt/d t£;, < I s n "‘enti.ledto pa«, an order holding over ,he 


a , au TUo. U I - J "'any lb noi ennueu 10 pass an oraer tio/cJing over t he 

!f nn Si k gh » when a » ex pcutnx IS sued case indefinitely. (Harper, S.M and Sathe J Af\ 
uoon a I lability of her testatnr ch* _ _._ a .. li^ 


I* t . °.— vawvuuia. 15 Mica 

upon a liability of her testator she has Ihe protec- 
tion of 0 . 52, C. x . Code, if she seeks to assert a 
claim as she does in this case, the fact that she 
possesses it by virtue of her being the sole 
executrix and beneficiary, puts the defendant at 
no disadvantage from which he would have been 
free if the claim had been brought otherwise 
than in a representative capacity. (Roberts, C.J. 


A.tudhya v. Hudhsen. 1940 R D. 402=l94n A 
W.R (BR) 214. 0 A - 

~ U/I °‘ 9 } R 9 a , nd S - }—Dismissal in default 
—When should be ordered—Dismissal early in 

the day and under misapprehension—Restoration 

under inherent powers. 

An order of dismissal in default should not be 
passed till the end of the day when the Court was 
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rising, because there could be no default until the case of merits where the hearing of a suit has 
Court rose for the day. Where an application been adjourned under O- 15, R. 3 for the produc- 
under 0.21, R. 97 was dismissed in default | tion of evidence by the parties, and the plaintiff 
early in the day, and the party in default was fails to appear on the adjourned date, it cannot 
late only by 15 minutes and applied at once for its ; be sai l that O. 17, R. 3, applies. The case falls 
restoration it was held that there was in fact . under O. 17, R. 2, and if there is no material 
no dismissal for default at all and that the Court j before the Court, the Court can only dismiss the 
had perfect jurisdiction to revoke its own order case for want of appearance if it does not grant 
passed under a misapprehension and restore j an adjournment. {Beaumont, CJ. and Wassoodew, 
the application. ( Ghitlam Hasan, J.) Badri j J.) Rukmansa Rajansa v. Shankargouda 
Prasad v. Ambika Pershad. 1940 O A. 1040= , Basangouda. 42 Bom.L.R. 1111. 

1940 O.W.N. 1086=1940 A.W R. (C.C.) 457. ; -0.21, Rr. 2 and 15— Joint decree-holders 

-O. 9, R. 13 —Construction and scope — Duty —Right of one to receive payment and give valid 

of Court—Express finding as to sufficient cause discharge—Adjustment between judgment-debtor 
or want of due service—Court if bound to record and one of several joint decree-holders—If binds 
—Failure to record —If justifies interference the rest—If can be recorded—Duty of Court, 
in revision—Order — If without jurisdiction. j In the case of partners who have become joint 

O. 9, R. 13, C. P. Code, merely requires an ( decree-holders (and are not merely joint private 
applicant seeking to set aside an ex parte decree creditors), one of them as such decree holder is 
to satisfy the Court that summons was not duly not competent to receive the joint decree debt so 
served on him or that he was prevented by any | as to release the judgment-debtor from liability 
sufficient cause from appearing. It does not i in execution for even a portion of the decree 
require the Court to record a finding to that effect ; debt. If satisfaction of a decree should be en- 
and it is not obligatory on the Court to record an tered on the report of one of the joint decree- 
express finding that the applicant was prevented holders it would amount to a violation of O. 21 , 
by sufficient cause from appearing, before setting R. 15, C. P. Code. If, however, express authority 
aside the ex parte decree. Merely because a of the executing decree-holder to receive the 
Court does not set forth the reasons for passing decree amount on behalf of all the joint decree- 
an order setting aside the ex parte decree, the holders is proved, or if it is established that in 
order cannot be said to be one passed without fact all the decree-holders have received their 
jurisdiction, and the absence of such a finding is shares of the amount, then an adjustment binding 
no ground for interference in revision. (Wads- on all of them can and should be recorded under 
worth, /.) V ires am v. Adinarayana. 1940 M. 0.21, R. 2, C. P. Code. If no such express 
W.N. 1179=52 LW. 809 = (1940) 2 M.L.J. authority or receipt be proved, then O. 21, R. 15 
977 . has to be looked into. If the executing joint 

-—Orders 12 and 23— Applicability — Proceed- decree-holder says in his application that the 

ings under U . P. Land Revenue Act. other decree-holder will be produced at the time 

The U. P Land Revenue Act being a self-con- of recovery of money that is a sufficient com- 
tained enactment in respect of procedure, the pliance with O. 21, R. 15, C. P. Code, because no 
provisions of the C. P. Code do not apply to particular form of words is required to express 
proceedings under the Act unless they have been the undertaking required by Cl (1). Cl. (2) im- 
made specially applicable; and Orders 12 and 23 poses duty on the Court to make the necessary 
are not among those which have been made , order for protecting the interests of the other 
applicable to such proceedings. (Harper, S-M. | joint decree-holders who have not joined in the 
and Sathe, J.M ) Kadam Singh v. Phaldan execution application. If the other decree- 
Singh. 1940 A.W.N. (B.R.) 138=1940 O.A. holder is not produced at the time of receipt of 
£60=1940 R.D. 364. money by the applicant, an adjustment by the 

--O. 17, Rr. 2 and 3— Applicability and scope applicant with the judgment-debtor cannot bind 

_ Issues framed and suit adjourned for produc- the other decree-holder who has not joined. 

tion of evidence by parties — Plaintiff failing to (Davis, J.C. and Weston, J ) Shahbazkhan v. 
appear — Procedure — Disposal of merits—Pro- • Kakalmal. I.L.R. (1940) Kar. 461=A I.R. 1940 
briety—Discretion of Court — Judicial exercise. Sind 230. 

The last words of R. 2 of O 17, C. P. Code, -O. 21, R. 11 (2) (f)— Construction and 

confer on the Court a discretion, but it is a dis- scope—'Results" of previous application—If mean 
cretion which must be exercised judicially. A completed results—Levy of execution—If opera- 
judge, in exercising such discretion, may grant a tes as stay of further execution of decree. 
further adjournment, or, if the circumstances O. 21, R. 11 (2) (/) requires an application for 
justify such a course, he can pass an order on the execution to state whether any and what previous 
merits ; but he must have material before him to applications have been msyle for the execution of 
justify that course. If there is no evidence the decree and their results. The word “result 
before him, he cannot in the exercise of judicial does not mean completed results and does not 
discretion proceed to deal with the case on merits ; imply that no further application for execution 
he must either dispose of the matter under O 9, can be entertained so long as one is pending. The 
C P. Code or else grant an adjournment. R. 3 rule is complied with if in a further application 
of O. 17 is not in terms confined to default of for application the result of a previous apphca- 
appearance as is R. 2. though it may be brought tion is stated whatever the result may be, as for 
into operation by default of appearance. It deals instance, that it has been completely infructuous* 
.with the failure by a party to do an act for which The mere fact that execution has already been 
he has been allowed time; and even under R. 3 levied under the decree does not operate as a 
the Court must have material to enable it to stay of execution on the decree m law. 
exercise its proper discretion by deciding the well, J.) Morarjee Gokuldas & Co. v. Sholapur 
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C. P. CODE (1908), O. 21, R. 15. 

Spinning & Weaving Co., Ltd. 42 Bora.L.R. 
948. 

—-O. 21, R. 15—Scope and effect of—Execu¬ 

tion application by one joint decree-holder— 
Competency - Subsequent adjustment between 
applicant and judgment-debtor—Validity—If can 
be recorded so as to bind other joint decree- 
holders. See C. P. Code, 0.21, Rr. 2 and 15. I. 
L.R. (1940) Kar. 461 

•O. 21. R 18— Right to obtain order under — 


~ — - — - - — » - 

Actual attachment of cross-decree—1 f necessary. 

A decree-holder is not precluded from obtain¬ 
ing an ... -- 

reason of the fact that at the time when the exe¬ 
cution application is filed, the cross-decree had 
not been actually attached. ( Lord Romer.) 
Mahalingam Chettiar v . Ramanathan Chktti- 
ar. 190 I.c. 13 — 1940 M.W.N. 1194 = 7 B.R. 24 
= 13 R.P.C. 51 = 1940 A L J. 837=1940 O.A. 
1219=42 Bom.L.R. 1166=1940 A.W R. (P C.) 
180 = 1940 O.W.N 880=52 L W. 540=1940 0. 
L.R 556=A.I.R. 1940 P.C. 173=(1940) 2 M.L. 
J. 677 (P C.). 

--—O. 21, R 18— Right to set-off cross-decrees 

—If defeated by attachment of cross-decree by 
third party. 

The moment that cross-decrees such as are 
mentioned in R. 18 of (). 21, C. P. Code, are in 
existence the decree-holders become entitled to 
the right of set-off. It is true that effect cannot 
be given to the set-off until applications are made 
to the Court for the execution of the two decrees. 
The right nevertheless is there, and this right of 
the holder of one decree cannot be defeated by an 
attachment in favour of a third party of the other 
decree made after the right of set-off has arisen. 
Whatever may be the true position in law of an 
attaching creditor, it is plain that he can have no 
higher rights in respect of an attached decree 
than were possessed by his judgment-debtor. If 
at the time of the attachment of a decree the 


C. P. CODE (1908), O. 21. R. 53. 

cerned, to obtain on the application of a decree- 
holder, the relevant materials from the disburs¬ 
ing officer in order to work out the figures itself 
and then issue an attachment for a definite, 
specified amount so that the parties and the dis¬ 
bursing officer may be under no misapprehension, 
especially when there is more than one execution 
case pending against the same judgment-debtor. 
( Dhavle , J.) LJhac.wandas Ramprasad v. Secre¬ 
tary of State. 21 Pat L.T. 776. 

O. 21, R. 49 (2)— Rights of judgment - 


- -- ». -- - creditor of partner mho has overdrawn — Priority 

order under O. 21, R. 18, C. P. Code, by ! of partners to reimbursement—Appointmentof 

' ^ 1 4 ~ ~ - kL - ; y C C € I'D 6 T I' fjc Ct 

Where the interest of a partner extends only to 
the profits and has nothing to do with the assets 
and such partner overdraws his share of the 
profits, then the remaining partners are entitled 
to reimburse themselves from the overdrawing 
partner’s share of the profits before handing over 
any part of such share to the overdrawing 
partner. A judgment-creditor of such a partner 
can have no higher rights than his judgment- 
debtor and hence the remaining partners will get 
priority over the overdrawing partner’s judg¬ 
ment-creditor or assignee. A receiver appointed 
under O. 21, R. 49 (2) in respect of such a 
partner's share in the profits though in no better 
position, has a right to accounts and can insist 
that nothing he paid over to the judgment-debtor 
partner for his private and personal purposes as 
distinct from payments made for business pur- 

R o-es. (Stone, C. J. and Bose, J.) Panmae 
.kshri Chand v. Dhanalal. 1940 N L.J. 596. 

O. 21, R. 53 (1) (b)— Scope and object of 


the request. 

O. 21, R. 53 (1) ( 6 ) does not purport to prohibit 
the Court to which it is addressed from executing 
the decree unless the conditions contained in the 
request are fulfilled. The object of the request 

u 11 ' • :- -- is to ensure that the holder of the decree docs not 

d ia . b _V°_I?:!. 6 . ' 1S _ debt l Xtm ; i himself proceed to execution without the leave 


guished by being set-off against a cross-decree 
against him, the attaching creditor is subjected in 
respect of the decree to the same liability. The 
right to rateable distribution under S. 73, C. P. 
Code, is confined to assets held by the Court. 
Where one of the judgment-debtor’s assets is a 
decree for the payment to him of a sum of money 
which is liable to be extinguished by being set-off 
against a cross-decree against him, no assets re¬ 
presenting that decree will ever come into the 
possession of the Court if the right of set-off be 
exercised. Hence the rule laid down in 0.21, 
R. 18 must be first applied before any question can 
arise for rateable distribution under S. 73. ( Lord 
Romer.) Mahalingam Chettiar v. Rama¬ 
nathan Chettiar. 190 I.C. 13=1940 M.W.N. 
1194=7 B R. 24=13 RPC. 51 = 1940 A.L.J. 837 
=1940 0 A. 1219=42 Bom.L.R. 1166=1940 A. 


of the Court making the attachment. It is not 
intended to prevent other attaching creditors 
from asking for execution of the decree. (Lord 
Romer.) Mahalingam Chettiar v. Rama¬ 
nathan Chettiar. 190 I.C. 13=52 L W 540= 
1940 O.L.R. 556=1940 M.W.N, 1194=7 B.R 24 
=13 R.P.C. 51 = 1940 A LJ. 837=1940 O.A. 
1219=42 Bom L R. 1166=1940 AWR (PC) 
180=1940 O.W N. 880=A I.R. 1940 P.C. 173= 
(1940) 2 M L J.677 (P C.). 

-O. 21 , R. 53 (3) and Bengal Public De¬ 
mands Recovery Act, S. 19 (3 )—Attaching 
decree-holder—Representative character—Limits 
—Analogous position of certificate-holder under 
S 19 (3) of the Public Demands Recovery Act — 
Right to adjust the decree. 

An attaching decree-holder in R. 53 of O. 21, 
C. Code, or the certificate-holder in S. 19 of 


W.R (P.C ) 180=1940 O.W N. 880=52 LAVi I the^Bengal Public^'SK i n ’ • k ° f 

540=1940 O L.R. 556=A.I.R. 1940 P.C. 173= leKal fiftion he rc^ ls f a 

( 1940 ) 2 M L.J. 677 (P.C ). I . . • nc* 10 ' 1 tfie representative or agent of the 


holder of the attached decree for the limited 


O oitd ac> n . ~ 1 r- , a * • - S me nmnea 

. 21, R. 48— Duty of Court—Ascertain- ■ purpose of executing the decree (i.e.) enforcing 

of attachable portion of salary—Necessity it by process of the Court and of satisfying his 

for obtaining material from disbursing officer and own decree out of the proceeds of surh Pvmi- 

then attaching definite amount. - -*-*- -- • 1 ctu 


ment 


■ * ~—/•*•— .. 1 tion. J*lc is not 3 ii cissii/ncc of tlic dprrpp ca ne 

A Court acting under O. 21, R. 48, C. P. Code, to acquire all the rights of the original decree- 
must follow the Code. Sub-R. (2) of R. 48 speaks ! holder in the decree. Nor can he adjust the 
of the attachable portion of the salary. It would attached decree. (M. R. Jayakar) Radiia- 
better for the Court, in the interests of all con- kishen v. Durga Prasad. 190 I.C. 87=1940 O 

Q, D .—207 
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A. 900=21 Pat.L.T. 797=19*" A.W.R. (P.C.) 
152=1940 A.L J 617=52 L W. 647=1940 M. 
W.N. 1129=1940 OWN. 1031=45 CW.N. 1= 
1940 O.L.R. 572=7 B.R. 73=13 R.P.C. 63=42 
Bom.LR. 1172=A.I.R. 1940 P.C. 167=(1940) 
2 M.L.J. 952 (P.C.). 

-O. 21, R. 53 (3 )—Decree attached by 

several creditors—Right of one to execute with¬ 
out the consent of others. 

There is no reason for thinking that a judg¬ 
ment creditor who has succeeded in attaching a 
decree is unable to apply to the Court for execu¬ 
tion of the decree without obtaining the concur¬ 
rence or consent of other attaching creditors. On 
the contrary R. 53 (3) of O. 21, C. P. Code, pro¬ 
vides in terms that an attaching creditor shall be 
deemed to be the representative of the holder of 
the attached decree and to be entitled to execute 
the attached decree in any manner lawful for the 
holder thereof. The fact that there may be other 
attaching creditors in the same position is im¬ 
material. Any money recovered by the execution 
creditor will be held by the Court and be subject 
to the provisions of S. 73 of the Code. Any pay¬ 
ments made out of Court to the attaching credi¬ 
tor as representative of the holder of the attached 
decree would be avoided as against the other 
attaching creditors by S.64 of the Code. The 
other attaching creditors are therefore adequately 
protected, and their concurrence in or consent to 
the execution is unnecessary. ( Lord Romer.) 
Mahalingam Chettiar v. Ramanathan Chet- 
iiar 190 I C 13=1940 O.WN. 880=52 L.W. 
540=1940 O L.R. 556=1940 M.W N. 1194=7 
BR. 24=13 RP C. 51=1940 A LJ 837=1940 
OA 1219=42 Bom. LR, 1166=1940 A.W.R. 
(PC.) 180=A.I.R. 1940 P.C. 173=(1940) 2 
M.L J 677 (P.C.). 

_O. 21, R. 54 —Attachment of immovable 

property—Service of prohibitory order—If neces¬ 
sary to complete the attachment—Procedure re¬ 
quired by O. 21, R . 54. 

There is no warrant for the proposition that an 
attachment is not complete until notice of the 
prohibitory order is served upon the owner of 
the property. There is no direction in O. 21, R. 54 
that a copy of such order shall be served upon 
the defendant. All that is enjoined is that the 
order shall be proclaimed and affixed. If those 
are done, the attachment is complete and valid. 
(Thom, C. J and Ganga Nath,J.) Karan Singh 
v Ram Sahai. 1940 A.LJ. 894=1940 A.W.R. 

/TLi r ) 598. 

21, R. 57— Applicability—Attachment 
before judgment. 

O 21, R. 57, C.P. Code, applies to a case where 
aoulication is made in execution against property 
attached before judgment and the application 
is dismissed on default of the decree-holder. 

Weston /.—An attachment obtained before 
judgment under O. 38, C. P. Code, is, after judg¬ 
ment as much an attachment in execution as an 
attachment obtained on application under O. 21, 
R 11, C. P Code. {Davis, J.C. and Weston, J.) 
Pribhomal v. Kishnomal. I.L.R. (1940) Kar. 

—_0. 21, R. 57 (N.W.P )— ^Default"—Decree- 
holder's refusal to proceed with execution appli¬ 
cation—If amounts to. 

The decree-holder s refusal to proceed with his 
execution application amounts to a default as 


C. P. CODE (1908), O. 21, R. 90. 

contemplated by O. 21, R. 57, C. P. Code. ( Mir 
Ahmad , J.) Abdul Hakim v. Ali Akbar 189 I. 

' C. 810=13 R.Pesh. 17=A.I.R. 1940 Pesh. 29. 

O. 21, R. 58— Applicability—Insolvent — 
Judgment-debtor— Official Keceiver—If repre¬ 
sentative—Attachment—Objection by receiver 
claiming that all property vested in him from date 
of insolvency petition— Rejection— Remedy— 
Appeal or suit. See C P. Code. S. 47 and O. 21, 
R. 58. (1940) 2 M.L.J. 860. 

- O. 21, Rr. 58 and 63— Effect of order under 

R- 58— Withdrawal of attachment—Necessity for 
suit under R. 63. 

Where subsequent to the dismissal of a claim 
under O. 21, R. 58, C. P. Code, the attachment 
ceases within one year from the date of the order r 
for whatever reason, it is not necessarv for the 
claimant to file a suit under O. 21, R. 63 and the 
order dismissing the claim is of no effect- 

(Yorke , /.) Hidayat-ul-nissa v. Jalaluddin. 
1940 O.A. 1036=1940 A.W.R. (C.C.) 448=1940 

O. W.N. 1057. 

- O. 21, R. 63 —Suit under after auction sale 

— Decree-holder , if a necessary party. 

Where a suit is brought under O. 21, R. 63, C. 

P. Code, after the property had been sold in auc¬ 
tion, the decree-holder is a necessary party to 
such a suit and it would be unsustainable in his 
absence. (Gruer, J.) Ragho v. Tulsiram. 1940 
N.L.J. 604. 

- O. 21, R. 83—Scope—Permission by Court 

for sale by judgment-debtor and grant of certifi¬ 
cate—Effect of—Sale if one by Court or under 
orders of Court—Right of purchaser—If “claim 
enforceable under the attachment.” See C. P. 
Code, S 64. 52 L.W 862=(1940) 2 M.L.J. 1038. 

- O. 21, R. 86 —Default of payment by pur¬ 
chaser — Sale , if nullity. 

If a purchaser makes default of payment of the 
balance of the purchase-money, he forfeits all 
claim to the property purchased, whether the 
deposit made by him under O. 21, R. 85, C. 

P. Code, be forfeited or not, and the auction 
sale at which he purchased becomes a nullity. 
{Lodge, J.) Annapurna Dasi v. Bazley Karim 
Fazley Moula. 72 C.L.J. 129. 

- 0.21, R. 90 — Applicability—Sale in execu¬ 
tion of decree for arrears of rent under Madras 
Estates Land Act—Setting aside — Power of 
Revenue Court—Madras Estates Land Act, Ss. 132 
and 194. 

O. 21, R. 92, C. P. Code, does not apply to sales 
in execution of decrees for rent passed under the 
Madras Estates Land Act. The rule is not made 
applicable to such sales by S. 192 of the Estates 
Land Act. S. 132 of the Estates Land Act, by 
making the provisions of Ch. VI of the Act appli¬ 
cable to the execution by a Revenue Court of any 
decree for arrears of rent, provides a complete 
Code of Procedure, and S. 192 which applies the 
provisions of the C. P. Code to proceedings 
under the Act, must be read subject to S. 132. 
The amendment of S. 192 by Act VII of 1934 
does not make any difference. {Patanjali Sastn , 

J.) Suryanarayana v. Sobhanadri Appa Rao 
Bahadur. 52 L W. 505=1940 M.W.N. 976= 
(1940) 2 M.L J 584. 

-O. 21, R. 90 (Madras amedment of 1937), 

Proviso 1 —Construction and scope— If . ultra 
vires— Order for security before admission of 
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application—Opportunity to applicant to show 
cause before order — Necessity. 

The first proviso to O. 21, R. 90, C. P. Code, 
added by the Madras High Court by the amend¬ 
ment o£ 1937, must be held to be intra vires the 
rule-making powers of the High Court under 
S. 122, C. P. Code An applicant seeking to set 
aside a sale under O. 21, R. 90, C. P Code, as 
amended in 1937, on the ground of material irre¬ 
gularity or fraud, must be given an opportunity 
of showing cause before an order is made against 
him requring security before admitting the appli¬ 
cation. The subsequent amendment of the rule 
and the re-framing of the first proviso put this 
beyond all controversy. {Leach, C.J., King and 
Patanjali Sastri, JJ .) Seeta k amanjaneyalu v 
Ramayya. 1940 MW.N. 1260=52 L W. 906= 
(1940) 2 M L J. 972 (F.B.). 

-O. 21, R. 92 (3)—Scope—Sale in execution 

of decree on prior mortgage—Puisne mortgagee 
purchasing part of mortgaged property not im¬ 
pleaded in suit—Application by letter to set aside 
sale under O. 21, R. 89—Dismissal—Subsequent 
suit by him to redeem—If barred. See C. P. 
Code, S. 47. I L.R (1940) Kar. 447. 

-O. 21, R. 94— Mistake in the matter of the 

number of the house sold—Parties not mislead — 
Agitation after eleven years—Relief if can be 
given. 

Where a plaintiff claims after an interval of 
just short 12 years to take a technical advantage 
of mistake in the number of the house sold and 
entered in the sale certificate and to insist that he 
is now entitled to have the property of the exact 
description which he bought, irrespective of what 
the real intention of the parties may have been 
and of any equities between them, Courts in 
India, in their application of principles of justice, 
equity and good conscience, would refuse to give 
him the relief prayed for. ( Braund , 7.) Kalyan 
Das v Brijkishore. 1940 A W R. (H.C.) 539= 
1940 O.A 969=1940 A L J 762. 

- 7 —O. 21, Rr. 97 and 103— Dismissal of appli¬ 
cation under R. 97 of O. 21— Appealability — Scope 
of R. 103 of O. 21. 

An order dismissing an application as barred by 
time is not an ‘order made under R. 98. 99 or 101’ 
of 0.21, within the meaning of R. 103 of O. 21, 
but it is a decree within the meaning of S. 2 (2) 
and is hence appealable. What R 103 prevents is 
an appeal, not from ‘an order on an application 
under O. 21, R. 97'but from‘an order... .under 
R. 98, R. 99 or R. 101/ ( Braund . J.) Bahadur 
Khan v. Bari Tala 1940 A.W R (H.C.) 515= 

937=19 40 A.L.J. 785=A.I.R. 1940 

All. 525. 

2 h R. —Scope of. See C. P. Code, 
°. 21, Rr. 97and 103. 1940 A.W.R. (H.C ) 515. 

P* 22— 'Applicability — Arbitration — Refe¬ 
rence by parties of family disputes-Death of one 
Party If put an end to arbitration proceedings. 

Where certain family disputes are referred to 
arbitration and the parties intend to proceed with 
the arbiiration to a decision, the death of one of 
the parties to the arbitration will not bring the 
arbitration to an end So long as a dispute is 
pending before arbitrators on a private reference, 
the proceedings before them are not governed by 
O. 22, C P. Code, and there can be no question of 
the legal representative of a deceased party being 
brought on the record. ( Mockett and Krishna- 
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swami Ayyangar, JJ.) Venkatachf.llam v. 
Suryanarayanamurthy. 1940 M.W.N 1083= 
52 L.W. 556=(1940;2 M.L.J. 520. 

- O. 22, R. 4— Administration suit — Death of 

one of defendants—Abatement of suit. 

It not uncommonly happens, in a suit for ad¬ 
ministration, that for one reason or another a 
particular interest is not represented before 
decree, but is either provided for by the decree, 
or is asserted at a later stage under the decree, 
or is given effect by a party being permitted to 
attend certain accounts and enquiries so as to be 
bound by the result. A Mahomedan brought a 
suit against his co-heirs for administration. One 
of the defendants who had the same interest and 
was in the same position as that of the plaintiff 
died and no application was made by the plaintiff 
to bring his heir on the record. 

Held, that the suit for administration did not 
come to an end by reason of abatement as against 
the deceased defendant. ( Sir George Rankin.) 
Mahomedaily Tayebally v. Safiabai. A.I.R, 
1940 P.C 215 (P.C ). 

-O. 22, R. 4— Contest by some of several 

defendants—Presumption as to knowledge of rest 
—If applies to deceased defendant—Mandatory 
character of O. 22, R. 4. 

Where there are several defendants to a case, 
only some of whom are contesting the case 
actively the knowledge of the silent defendants 
may be presumed from the fact that other co¬ 
defendants are actively contesting the proceedings. 
But this presumption can hardly apply to a 
deceased defendant. Neither his knowledge nor 
that of his heirs can be presumed from the fact 
that some of the other defendants, who are alive, 
are contesting the proceedings. The provisions 
of O. 22, R. 4, C. P. Code, are mandatory and it is 
necessary before the proceedings can continue 
that when one of the defendants dies his heirs 
must be brought on the record. ( Harper , S.M. 
and Sathe, J.M.) Bharath Dass v. Indrasan. 
1940 R.D. 474=1940 A.W.R. (B R.) 195=1940 
O.A. 1021. 

-O. 22, R. 10— Order under — Competency to 

pass after disposal of case. 

An order under O. 22, R. 10 can only be passed, 
if the original case is still pending. If the case is 
disposed of the Court has no jurisdiction in the 
case at all, and so no order under R. 10 of O. 22 
could be passed. ( Harper , S.M. and Sathe, J.M.) 
Ajudhya v. Budhsen. 1940 R.D. 402=1940 A. 
W.R (B.R ) 214. 

-O. 23—Applicability—Proceedings under 

U. P. Land Revenue Act. See C. P. Code, Orders 
12 and 23— Applicability. 1940 R.D 364. 

- O. 23, R. 1 (4) — Applicability. See Agra 

Tenancy Act (1901), Ss. 58 and 63 and C. P. 
Code, O. 23. R. 1 (4). 1940 R.D. 390. 

-O. 30. R. 1— Suit by sole proprietor — Pro* 

per frame of suit. 

It is implicit in O. 30, R. 1, C. P. Code, that a 
suit can be brought in the name of a firm only 
where the firm consists of more than one person. 
Where a firm consisted of a sole or single pro¬ 
prietress a suit brought in the name of the firm, 
the addition of the words ‘through Mst. Munia, 
proprietress’ was held to remove the defect in the 
frame of the suit. ( Bennett J ) Lucknow Auto¬ 
mobiles v. Replacement Parts Co. 190 I C. 554 
=1940 O L.R. 623=1940 O.W.N. 901 = 1940 O 
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o i^T, 1940 A W - R - (C.C.) 395=A.I.R. 1940 
Oudh 443 

O. 30, R. 8 Scope—Def i.danf served as 
partner—Appearance in protest and denial of being 
partner—Right to ask for issue of partnership 
being tried first. 

A person served as a partner, who enters an 
appearance under protest denying that he is a 
partner, is not entitled to dispute the liability of 
the firm, and cannot therefore obtain an order 
for an issue to try the question of his partner¬ 
ship before the other issues in the action. 
{Blackivell, J.) Nandlal Tribhovandas v. Bakfr 
Tafer & Co. 42 Bom.L.R. 935=A.I.R. 1940 
Bom. 390. 

-O. 30, R. 10— Scope—Person sued in name 

adopted for purpose of dealings—Another using 
that name independently or by transfer of business 
before suit—If ipso facto become liable for debts 
incurred by former. 

When a person is sued not in his own name but 
in the name which he adopts for the purpose of 
dealings, this does not mean that another person 
who also has used that name either independently 
or by transfer of business before the suit, ipso 
facto has made himself liable for the debts 
incurred by the first person. (IVeston, J.) Jai 
Singhani, In re*. A.I.R 1940 Sind 191. 

-O. 32, R, 3— Appointment of guardian — 

Father ref using to act and suggesting mother 
Mother if should notify willingness. 

It is quite open to the Court to make an order 
appointing the mother as guardian of her minor 
sons on the application from their father stating 
that he did not desire to be their guardian but he 
desired that his wife in whose charge the minors 
were to be their guardian. It is not necessary 
for the mother in whose care the minors are to 
notify to the Court her willingness to act. 
{Bennett and Verma.JJ.) Ramcharan Das v. 
Bhagwat Saran. 1940 A.W.R. (H.C.) 623=A. 
I.R. 1940 All. 467. 

■ O. 32, R. 3— Appointment of guardian — 
Minor's name wrongly given—None misled in fact 
—Objection in execution — Sustainability. 

In his plaint as well as the application for 
impleading the two minor sons of the defendant 
and for appointment of a person as their 
guardian the plaintiff incorrectly described the 
name of one of the two minors. The Court also 
repeated the same mistake in its order appointing 
the mother of the minors as their guardian. But 
the mother described the names of her minor 
sons correctly in the written statement filed by 
her, and contested the case on their behalf 
through a counsel who was engaged on a vakalat- 
namato represent their case in which the correct 
names of the minors were given. On the appli¬ 
cation of the wrongly described minor objecting 
to the execution of his decree by the plaintiff 
decree-holder on the ground that the decree did 
not bind him as he was not properly represented 
in the suit. 

Held, that in view of all the circumstances of 
the case the fact that the plaintiff in his plaint 
and application under O. 32, R. 3 gave a wrong 
name for one of the minors was not a matter of 
vital importance, since there were only two minor 
sons of defendant in existence on the date of 


33<>4 

C. P. CODE (1908), O. 34, R. 1 . 

tnal Court or in the High Court that those 
names did not correctly represent the two minor 
sons of the defendant. As there was no real 
doubt as to the persons intended and as those per¬ 
sons were actually represented by a written state¬ 
ment and a counsel, it was not open to one of the 
persons after the proceedings had terminated in 
decrees of the trial Court and the appellate Court 
to come forward in execution proceedings and 
claim that he was not really represented in the 
suit and appeal. ( Bennet and Verma. JJ.) Ram- 
charan Das V Bhagwat Saran. 1940 A.W.R. 
( H -C ) 623=A.I.R. 1940 All. 467. 

——- O. 32, R. 7— Absence of leave — Effect . 

The provisions of O. 32, R. 7, C. P. Code, are 
mandatory and if a compromise is entered into 
on beha f of a minor without leave of the Court, 
U is null and void so far as the minor is concern¬ 
ed. {Harper, S.M.and Sathe, J.M.) Mahomed 
Khalil ^.EhsanUllah. 1940 R.D. 497=1940 
A.W.R. (B.R.) 197. 

' —O. 33, Rr. 10 and 11— Plaintiff succeeding 
only in part—Order for payment of whole Court 
fee by defendant — Propriety. 

The Court-fee payable in a case is the Court- 
fee leviable upon the plaint. Where the plaintiff 
in a suit filed as a pauper succeeds only in part, 
there is nothing improper in the trial Court 
ordering the defendant to pay the whole Court- 
fee, if the Court thoueht that it was a proper 
order. If the defendant thought that order 
unjust, he could appeal against that portion of 
the order. {Yorke, J.) Mujawir Husain v. 
Kishwar Iehan Begam. 1940 O.A. 978=1940 
A.W.R. (C.C ) 429=1940 O.W.N. 1010. 

O. 34 —Applicability to charges created by 
decrees. 

The principles underlying O. 34, C. P. Code, 
although they may not strictly apply in the case 
of a charge, may be applied and ought to be 
applied by analogy to charges created by a decree, 
unless indeed the terms of the decree make it 
clear that the remedy of recovering the decretal 
amount from the property charged was not given 
in lieu of the personal remedy, but in addition to 
it. In every case it is essentially a question of 
construction of the decree. {Broomfield and 
Divatia, JJ.) Raychand Jivaji v. Basappa 
Virappa. 42 Bom L.R. 1113. 

O. 34, R. I—Scope—Non-joinder — Effect. 
Order 34, R. 1 makes it obligatory for a plain¬ 
tiff in a mortgage suit to join all persons having 
an interest in the right of redemption. Where 
such a person is not joined as a party his rights 
can in no wise be affected by the proceedings in 
the suit. The result of the non-joinder of a per¬ 
son in whom the equity of redemption had vested, 
as a party to the mortgage suit, therefore, is that 
in spite of the decree passed and the subsequent 
purchase by the plaintiff at a sale in execution of 
that decree, the plaintiff acquires no further 
rights in the property as against the owners of 
the equity of redemption, and merely remains 
what he was, a mortgagee with such riehts as he 
already had under the mortgage. His suit for 
possession of mortgaged property is governed by 
Art. 135. ( Tyabji, J .) Jasraj Faooji v. Sugra- 
bai. A.I.R. 1940 Sind 195 

■O. 34, R. 1—Scope—Prior mortgage—Suit 
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gage—Effect—Right of subsequent mortgagee to 
redeem. See C. P. Code, S. 47. I.L.R. (1940) 
Kar. 447. 

-— O. 35, R. 5— Scope — Landlord and tenant — 

interpleader suit by tenant against landlord and 
stranger — Maintainability. 

S. 116 of the Evidence Act prevents a tenant 
from denying the title of his landlord at the 
commencement of his tenancy, and the tenant 
cannot therefore bring a suit in which a claim 
inconsistent with his landlord's title at that time 
is to be limited. In order therefore that a tenant 
may maintain an interpleader suit, the claim of 
the party other than the landlord must be con¬ 
sistent with the title of the landlord at the com¬ 
mencement of the tenancy in question. ( Broom¬ 
field and Divatia JJ.) Yeshwant Bhikaji v. 
Sadashiv Govinij. 42 Bom.L.R. 881=A.I.R. 
1940 Bom. 414 

-"0.39, R. 1 —Powers under—If can be 

exercised by Special fudge under United Provin¬ 
ces Encumbered Estates Act. See United 
Provinces Encumbered Estates Act, S. 54, K. 
6 of Rules under. 1940 A L.J. 820. 

--O. 41 R. 4 —Scope of—Withdrawal of 

appeal filed by one of several defendants—Other 
defendants not parties , if can claim to continue 
appeal. 

The words of R. 4 of O. 41, CP. Code, only 
mean that if an appeal is filed by only one of the 
parlies, the whole case is reopened. This is 
different from saying that all the co-plaintiffs or 
co-defendants become appellants, ipso facto 
merely by one man out of them tiling the appeal. 
A party becomes an appellant only when he either 
signs the memorandum of appeal or authorises 
the person actually signing it, to file it on his 
behalf. Hence on the withdrawal of an appeal 
tiled hy only one of the several defendants, the 
other defendants who had not cared to join in the 
presentation of the appeal, cannot claim to con¬ 
tinue that appeal. ( Sathe . J.M ) Abhi Rai v 
Kamai. Rai. 1940 R.D. 439=1940 A.W.R. (B. 
R.) 235. 

--—O. 41, Rr. 4 and 33— Combined effect of — 

Suit by co-sharers—Appeal— Death of some— 
Legal representatives not brought on record— 
Appeal, if can be continued by others. 

The combined elfect of the language used in 
I\r. 4 and 33 of O. 41, C. P. Code, is sufficient to 
empower the appellate Court to pass any decree 
as a whole even though the appeal may have been 
filed by some only. Where a suit for possession 
is filed hy the plaintiffs as co-sharers and joint 
owners in the plots in dispute, all the plaintiffs 
are interested in a common case, and the result of 
the decree in favour of the plaintiffs would also 
enure to the benefit of all the co-sharers. In an 
appeal by the plaintiffs, if some them die, and 
their legal representative is not brought on record 
the remaining plaintiffs appellants are entitled to 
continue the appeal in , the absence of such 
legal representatives. ( Ghulam Hasan, J ) 
Sheo Gobind V l.AHUR Mahomed. 1940 A W R. 
(C.C.) 478=1940 O A. 1079=1940 O W.N. 1155 

-O. 41, R 6 —Stay of sale—Duty of Court — 

Rule for stay discharged under R. 5. 

Under O. 41, R. 6 , C. P. Code, it is incumbent 
upon the Court to stay the sale on suitable terms 
as to security, if an application is made to it. 
The fact that the stay for execution has been 
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refused by the appellate Court under O. 41, R. 5, 
C. I’. Code, or that the ruie for stay must be 
taken to have been discharged by reason of the 
non-fulfilment of the terms on which the stay 
was granted by the appellate Court, does not 
justify the Court in refusing to exercise the 
jurisdiction vested in it under O. 41, R. 6. (Lodge 
and Akram, JJ.) Dinrf.ndra Nath Roy v. Sailaj 
Kumar Bose. 44 C.W.N. 1150=A.I.R. 1940 Cal. 
582. 

-0.41, R 6 (2 )—Limited stay order—If 

can be granted 

Under the provisions of O. 41, R. 6 (2) the 
Court which passed the decree has full powers to 
stay a sale on taking security from the judgment- 
debtor. It need not, and ought not to, grant a 
limited stay order and ask the judgment-debtor 
to obtain a further order of stay from High 
Court. (R.C. Milter and Mahomed Akram, JJ.) 
Murari Mohan Bandary v. Krishnapada Ban¬ 
dary. A I.R. 1940 Cal. 543. 

-O. 41, R. 20 —Addition of necessary parties 

—Powers of Board—When to be exercised — Pro¬ 
cedure to be followed where defect occurred in 
the lower Court. 

The Board undoubtedly possesses the power of 
requiring all necessary parties to be impleaded in 
an appeal under O. 41, R. 20, C. P. Code ; but this 
power should not be exercised when the defect 
has occurred in the lower appellate Court and not 
before the Board In such a case, if the case is 
to be heard on the merits, the only possible solu¬ 
tion is to remand the case back to the Commis¬ 
sioner for rehearing. (Harper. SM. and Sathe. 

J M.) Ihacru v. Sheodatta. 1940 R.D. 440= 
1940 A'W R. (B R.) 223. 

—-O. 41, R. 22— Applicability — Revision peti¬ 

tions—Memorandum if cross-objections — Com¬ 
petency. 

A memorandum of cross-objections cannot be 
filed in a revision petition (Horwill, J.) Lat- 
channa Dora Varu v \Ialiu Dora Varu 1940 
M.W.N. 1038=52 L.W. 487=(1940) 2 M L.J. 
572. 

-O. 41, R. 27 (1) (b) — Lacuna—Negligence 

of party— Admissibility of new evidence in appeal. 

Where it is really to enable a party to fill up a 
lacuna in his evidence which lacuna was the 
result of his own negligence, and not necessary to 
enable the Court to pronounce judgment, new 
evidence should not be allowed 10 be admitted 
in appeal. (Yorke, J.) Khadim Ali v. Jacan- 
nath. 1940 O.A. 973=1940 A.W.R. (C.C.) 428 
= 1940 OWN. 999. 

--O. 41, Rr. 33 and 4—Combined effect of. 

See C- P. Code. O. 41, Rr. 4 and 33— Combined 
effect OF. 1940 O.A. 1079. 

-O 43, R 1 (k) — Suit—If includes appeal — 

Order refusing to set aside abatement of appeal — 
Appealability. 

The word “suit” in O. 43, R. 1 (k), C. P. Code s 
includes an appeal and an appeal therefore lie - 
against an order refusing to set aside the abate, 
ment of an appeal. (King, J ) Raju Mudali v 
Chinnaraju Naidu. 52 L.W. 476=1940 M.W 
N. 1005=0940) 2 M L.J. 562. 

-O. 44, R. 1— Pauperism — Determination — 

Property decreed in trial Court, if can be taken 
into account. 

Where a pauper plaintiff who has partially 
succeeded wishes to appeal against the decree as 
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a pauper, the property decreed in his favour by 
the trial Court cannot be taken into account in 
determining the sufficiency or otherwise of the 
plaintiff’s means to enable him to pay the Court- 
fee. That decree could be appealed against by 
the defendants and till that becomes final, it 
cannot be said that the plaintiff appellant can 
exercise effective control or dominion over the 
decreed property and therefore he cannot be held 
to be possessed of sufficient means to pay the 
Court-fee. ( Thomas , C.J. and Ghulam Hasan, J.) 
Nasir Ahmad Khan v. Saidan. 1940 A.W.R. 
(C.C.) 470 = 1940 O A. 1118=1940 O.W.N. 1188. 

——O 44, R. 1— Procedure—Rejection of ap¬ 
plication without hearing applicant or giving him 
opportunity of being heard—If justified. 

An application for leave to appeal in forma 
pauperis cannot be rejected without hearing the 
applicant or giving him an opportunity of being 
heard. The reference in the rule to a “perusal'’ 
by the Court of the documents specified is not 
sufficient to justify a departure from the ordinary 
cursus curiae. (Patanjali Sastri, J.) Subbayya 
Nadar v. Anjaneyalu. 52 L.W. 514=1940 M. 
W.N. 1026=(1940) 2 M.L.J. 570. 

-—»0. 46, R. 1— Applicability—Reference— 

When competent. 

O. 46, R. 1, C P. Code, cannot apply except in 
cases where there is a pending suit or appeal in 
which the decree is not subject to appeal. 


cation dealing with property situate within juris¬ 
diction of more than one Court—Forum—Pro¬ 
cedure as to suits—Application of S. 17. See 
(Broomfield and Divatia, //.) Babubhai Vamaj> j C. P. Code, S. 17. (1940) 2 M.L.J. 520. 

Sch. Ill, Para. 2 —Property under manage- 


COMPANY. 

* “O. 47, R. 1 and O. 41, R. 2 —Review on 

ground not urged by applicant—Granting of, by 
appellate Court, after refusal by first Court- 
Propriety. 

Where a judgment-debtor filed a review appli¬ 
cation against an ejectment order, on the ground 
that he could not appear on the last day on 
account of his mother’s death, and his own sub¬ 
sequent illness, and prayed for its cancellation 
aud the Tahsildar dismissed it, but the Collector 
set it aside and granted the review and cancelled 
the original order of ejectment on the ground 
that the adjournments given for the payment of 
arrears were inadequate, it was held that the 
Collector’s action in granting the review applica¬ 
tion was entirely irregular and could not be 
justified. It was further held that though a 
ground not taken in the memo, of appeal could 
be raised in arguments, it could not travel beyond 
the original case as made out in the trial Court 
and that no decision could rest on any such 
ground unless the party who might be affected 
thereby has had sufficient opportunity of con¬ 
testing the case on that ground. (Harper, S.M. 
and Sathe, J.M.) Hazari Lal v. Nawab Singh. 
1940 R D. 378=1940 A.W.R. (B.R.) 234. 

Sch. II, Para. 20 (2)—Jurisdiction—Appli- 


CHAND v. Hiralal Vamalchand. 42 Bom.L.R, 
1093. 

--O. 47, R. 1 — Discovery of new matter — 

Decree under S. 14 of Encumbered Estates Act — 
Pendente lite and future interest not granted — 
Dispossession of mortgagee-decree-holder under 
S. 35 of that Act—If a “discovery of new matter ’ 

Where a decree under S. 14 of the Encumbered 
Estates Act is passed without granting pendente 
lite and future interest and the mortgagee-decree- 
holder is subsequently dispossessed by the Col¬ 
lector under S. 35 of the Act, it is not a ‘dis¬ 
covery’ though it may be a new and important 
matter. The dispossession cannot be used as a 
‘discovery’ of a new matter to obtain under 
O. 47, R. 1, a review of the decree passed under 
S. 14. ( Mulla, J.) Baijnath Marwari v. Ganesh 
Singh. 1940 A.L.J. 632=1940 A W.R. (H.C.) 
493=1940 R D. 493=A.I.R. 1940 All. 519. 

-O. 47, R. 1 —Ground for review—Illness of 

party. 

Per Sathe, J.M.— It cannot be laid down once 
for all that illness can never be a sufficient cause 
for granting a review application under O. 47, 
R. 1. Each case must be considered on its merits. 

Per Harper, S.M.— A review is justified only 
when there is something intrinsically wrong in 
the order against which the application is made. 
Illness is not a sufficient ground. (Harper, S.M. 
and Sathe, J.M.) Ikram-un*Nisa Bibi v. Deli. 
1940 R.D. 502=1940 A.W.R. (B R.) 279. 

- O. 47,.R. 1— Mistake— Nature. 

In order that a mistake can be corrected in 
review it must be apparent on the face of the 
record. But an order alleged to be based upon a 
mistaken impression of an admission by a party 
is not such an order as could be modified in 
review. (Harper, S.M- and Sathe, J.M.) Inder 
Kunwar v. Daljit. 1940 R D. 517=1940 A.W.R. 
(B R.) 200=1940 O.A. 1073=1940 O.W.N. 1074. 


ment of Collector—Alienation by judgment- 
debtor—If void or voidable—Sale and subse¬ 
quent acceptance by Collector — Effect. 

An alienation by a judgment-debtor, whose 
property is under the management of the Collector 
under Sch. Ill, C. P. Code, is void ab initio and 
not merely voidable at the instance of the Col¬ 
lector or the decree-holder. Where a judgment- 
debtor privately sells such property under the 
management of the Collector before the date 
fixed for sale, to the decree-holder himself and 
the Collector accepts it and sale deed is registered 
thereafter, the sale is void inasmuch as the 
Collector’s powers had not terminated before the 
sale became effective and the decree also had not 
been extinguished by them. (Niyogi, J.) Shalag- 
ram v. Sk. Mannu. 1940 N.L.J. 616. 

COMPANY —Debenture holders—Rights of. 

The debenture holders can have no greater 
rights than the company from which their rights 
are derived. They have a charge on the assets 
of the company, but what those assets 
are depends on the rights of the company. (Iqbal 
Ahmad and Allsop, JJ.) Mithan Lal v. Official 
Liquidators, Agra Spinning and Weaving Mills 
Co., Ltd. 1940 A.L.J 626=1940 A.W.R. (H.C.) 
498=A I R. 1940 All. 490. 

- Deposits by employees in Bank as security — 

Nature of. * m . . 

Where certain cash deposit is made with a 
Bank as security for the good behaviour of an 
employee, the amount is received by the Bank on 
a specific understanding to be applied for a 
specific purpose and as such it constitutes trust 
money in the hands of the Bank and does not 
form part of the assets of the Bank divisible 
among creditors. (Zia-ul-Hasan and 
Dinshaw & Co. v. Krishna Pxary. 1940 O.A. 
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991=1940 A.W.R. (C.C ) 433=1940 O.W.N. 
1022. 

—Liquidation—Charge in respect of trust 
monies—If and when extends to realisations 
subsequent to liquidation. 

On a contention that a charge in respect of 
certain trust monies extends only to the assets in 
the hanis of a Bank on the date of its liquida¬ 
tion and that the subsequent realisations of assets 
of the Bank were replenishments of the Bank’s 
funds, but not necessarily of trust funds, it was 
held that where the subsequent realisations are 
only the previously existing assets changed into a 
different form, and not fresh funds which were 
not part of the previeus assets, the charge would 
extend to those realisations also. ( Zia-ul-liasan 
and Yorke, JJ.) Dinshaw & Co. v. Krishna 
Piary. 1940 O.A. 991=1940 A.W.R. (C.C.) 
-433=1940 O W.N. 1022. 

- Winding up—Agreement to advance money 

and get cotton spun—Adjustment of charges 
against advances—Winding up — Rights, how to be 
worked. 

Where a person agreed to supply cotton to a 
company’s mill for being spun into yarn and to 
advance sums of money for various expenses and 
the arrangement was that the creditor should 
deduct his advances from the spinning charges 
and the company was later on wound up, it was 
held that the creditor had agreed to pay only the 
balance due from him after his advances had been 
deducted from the spinning charges calculated at 
the agreed rate and that the liquidators can 
recover only if the balance on such accounting is 
in their favour. (Iqbal Ahmad and Allsop, JJ.) 
Mithan v. Official Liquidators, Agra 

Spinning and Wfaving Mills Co., Ltd. 1940 
A.L.J. 626=1940 A.W.R. (H.C.) 498=A.I.R. 
1940 All. 490. 

COMPANIES ACT (VII OF 1913), S. 34 (3) 
— Scope — Company—Expulsion of member by 
resolution—Name struck out from register of 
members—Subsequent amendment of articles to 
enable company to transfer such member’s shares 
without proper instrument of transfer —Ultra 
vires— Sale of shares by company — Legality — 
Right of members as shareholder—If affected. 

The petitioner who was a shareholder in a 
Banking corporation was expelled from the 
membership of the corporation by a resolution 
passed at a general meeting under the Articles of 
Association for wrongful conduct. On the date 
of the said resolution, the company had no power 
under the Articles to deal with the share of the 
expelled shareholder. Subsequent to that, the 
company altered its Articles by making an 
addition, but notice of the meeting at which the 
Articles were changed was not given to the peti¬ 
tioner. Under the amended Article, the company 
could in effect force an expelled member to sell 
his share to any person at a price which is fixed 
uuder the Articles, and the company would be 
able to authorise a director to sign the necessary 
transfer instrument on behalf of such transferor 
if he failed to do so. Subsequently the company 
wrote to the petitioner stating that his share had 
been transferred to another and a cheque for 
Rs. 70 was sent to him as the price for such 
share. The petitioner wrote objecting to the 
action of the company and said that he did not 
propose to cash the cheque and did not do so. In 


COMPANIES ACT (1913), S. 186. 

a petition by the petitioner under S. 38 (1) (a) of 
the Companies Act for rectification of the share 
register, 

Held, (1) that under S. 34 (3) of the Companies 
Act it was not lawful to register a transfer of 
shares in the absence of a proper instrument of 
transfer duly stamped and executed by the 
transferor and the transferee, and the addition of 
an Article purporting to confer power on the 
directors to transfer shares in the absence of an 
instrument of transfer was clearly ultra vires of 
S. 34 of the Companies Act; (2) that the altera¬ 
tion in the Articles effected after the resolution 
of expulsion could not in any way be binding 
upon the petitioner as notice of the meeting at 
which the alteration was made was withheld from 
him; (3) that since the powers of the company at 
the date when the petitioner was purported to be 
expelled did not empower them to deprive him of 
his share and while he remained a shareholder he 
must also remain a member, it must follow that 
the resolution of explusion had no effect, and the 
sale of his share in law could not be carried out ; 
(4) that the petitioner never ceased to remain a 
member of the company inasmuch as he always 
remained a shareholder and should be placed in 
the position. ( Gentle , J.) Madhava Rama- 

CHANDRA KaMATH V , CaNARA BANKING CORPORA¬ 
TION, Ltd. 52 L W. 741 = 1940 M.W.N. 1173= 
(1940 2 M.L.J. 721. 

-S. 38(1) (a)— Applicability — "Omitted "— 

Meaning—Striking out name of shareholder — 
Right af latter to apply to Court for rectification. 

The striking out of the name of a shareholder 
from the register containg the names of the mem¬ 
bers amount to an omission of his name from the 
register within the meaning of S. 38(1) (a) of the 
Companies Act and the shareholder whose name 
is so struck out can apply to the Court under 
S. 38 (1). ( Gentle , J.) Madhava Ramachandra 

Kamath v, Canara Banking Corporation, Ltd. 

52 L.W. 741=1940 M.W.N. 1173=(1940) 2 M.L. 

J. 721. 

-Ss. 185 and 188 — Direction to refund 

moneys paid—Jurisdiction of Court — Limits. 

Where an application was made by the liquida¬ 
tors, asking the Court to direct certain persons to 
refund sums paid to them by the managing agents, 
after winding up petition, it was held that S.185of 
the Company's Act empowered the Court exerci¬ 
sing jurisdiction under the Act to require contri¬ 
butories and certain others to deliver up money, 
etc., in their hand to the liquidator and that 
neither S. 185 nor S. 188 gave the Court any 
power to pass orders against persons other than 
those mentioned in S. 185 of the Act, and that 
hence the Court had no jurisdiction to pass orders 
for the payment asked for by the liquidators. 

( Allsop , J.) Official Liquidators of the Gora¬ 
khpur Electric Supply Co., Ltd. v. Siemens 
(India). Ltd. 1940 A.W.R. (H.C.) 494=1940 A. 
L.J. 739=A.I.R. 1940 All. 514. 

-S. 186—7/ deprives contributory of right to 

claim set-off. 

There is nothing in S. 186 which can reasonably 
be construed as a general deprivation of contri¬ 
butories to companies in liquidation of the right 
of set-off. (Thom, C.J., Ganga Nath and Braund, 
JJ.) Benares Bank, Ltd. v. Official Liquida¬ 
tor. 1940 A.L.J. 826=1940 A.W.R. (H.C.) 639 
=A.I.R. 1940 All. 544 (F.B.). 
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~ -S. 186 (1)—// mandatory—Refusal by 

ofliqilidalor * 186 (1) ~Remedy 

The provisions of S. 186 (l) are not mandatory 
and u is open to the Court exercising jurisdiction 
in the winding up of a company in its discretion 
to grant or to reject an application under S. 186. 

iL/ n i U r refuses to make an order under S. 
too ( 1 ) the liquidator to enforce his claim against 
the contributory must proceed by way of a civil 
suit in which the contributory is entitled to 
maintain the ordinary legal defences to such a 
claim. (7 horn, C.J. Ganga Nath and Bround, JJ.) 
Benares Bank. Ltd. v. Official Liquidator. 
1940 A.L.J. 826=1940 A.W.R. (H.C.) 639=A.I. 

R. 1940 All. 544 (F.B.). 

Ss. 209 and 209-A to H— Creditors' volun¬ 
tary winding up—Provisions not complied with — 
Procedure to be followed. 

S. 209 and Ss. 209-A to H of the Companies Act 
make provision for the procedure to be followed 
in a creditors’ voluntary “winding up”. If owing 
to an oversight these provisions have not been 
followed in the wind-up, the best course to adopt 
will be for the Court to order that a meeting of 
the creditors should be held and that notices of 
the meeting should be sent by post to the creditors 
forthwith, and the company should cause notice 
of the meeting of the creditors to be advertised 
in the manner specified in S. 206 (1) for the pub¬ 
lication of a notice under that sub-section, and the 
directors of the company should cause a full 
statement of the position of the company’s affairs 
together with a list of the creditors of the com 
pany and the estimated amount of their claims to 
be laid before such meeting of creditors, and the 
directors of the company should appoint one of 
their number to preside at the said meeting. At 
such meeting the creditors should consider the 
question of nomination of a liquidator under 

S. 209-B, and the appointment of a committee of 
inspection under S. 209-C, and other questions 
dealt with in Ss. 209-D to H. (Lori Williams , J.) 
Light of Asia Insurance Co. Ltd, In re. I.L.R. 
(1940) 2 Cal. 325. 

-.S- 216— Right to apply — Company in volun¬ 
tary liquidation—Application by Registrar of Joint 
Stock Companies for removal of liquidator and 
appointment of another by Court — Maintainabi¬ 
lity. 

S. 216 of the Companies Act is exhaustive of 
the persons who are entitled to make applications 
and the Registrar of Joint Stock Companies has 
no locus standi to make an application to the 
Court for an order removing a voluntary liquida¬ 
tor and appointing another liquidator for a Com¬ 
pany which is under voluntary liquidation. 

(Kania , /.) Peoples International Travel, 
Education and Commercial Co., Ltd. In re. 42 
Bom L.R. 1021. 

—-—-S. 227 (2)— Validation of payments under — 
Principles upon which Courts should Act. 

As regards the validation of payments under 
S. 227 (2) of the Companies Act, the Court will 
usually validate payments made in good faith in 
the ordinary course of business. In deciding what 
are such payments, the principle is to be kept in 
mind is that all creditors to whom money is due 
at the date of the petition for winding up, should 
he treated equally, with certain exceptions in 
favour of those who have priority under the 
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express provisions of the Act. Where preferen¬ 
tial payments are made to some creditors by the 
company or its officers, it is acting, against this 
rule. Where on the other hand the business of the 
company is continued in good faith either because 
it is hoped that it may not be necessary eventually 
to wind up the company or because in the interests 
of all concerned it is better that the company 
should on being wound up be transferred as a 
going concern, it is necessary for the company to 
enter into various transactions and it would be 
impossible for it to do so if it was not able to 
ma ^i j an ^ transfers. Though no definite rule 
could be laid down to govern all cases, generally 
speaking, it would not be just for the Court to 
validate a transaction which amounted to no more 
than the payment of a debt which was due to one 
or more creditors at the date of the winding up 
petition, if that would result in loss to other 
creditors who should be treated equally with 
those who have been paid. ( Allsop , J.) Official 
Liquidators of the Gorakhpur Electric Supply 
Co., Ltd. v. Siemens (India), Ltd. 1940 A.W R. 

(H.C.) 494=1940 A.L.J. 739=A.I.R. 1940 All. 
514. 

—-—S. 230-A (5) — Discretion of Court — Appli¬ 
cation for rescission of contract—Maintainabi¬ 
lity 

Under S. 230-A (5), the Court is given a dis¬ 
cretion to make an order rescinding a contract 
made by a person with a company prior to the 
winding up, on his application to the Court. If 
the contract has already been rescinded, an appli¬ 
cation will not lie. (Leach, C.J. and Horzvill, J.) 

R. C. Bhidf. v . Travancorf. National and Quilon 
Bank, Ltd. 1940 M.W.N. 1077=52 L.W. 635= 
(1940) 2 M.L.J. 697. 

- —S. 234 —Trust monies — Disappearance — 
Claim entered as preferential claim under S. 234 — 
Effect. 

Trust monies are entirely outside the liquida¬ 
tion and do not vest in the liquidator as assets. 
Trust monies never become assets of the company 
where certain Government Promissory Notes were 
deposited in a Bank as security for the good con¬ 
duct of an employee and on liquidation, it was 
found that the notes in question were not trace¬ 
able but the liquidator had entered the name of 
the depositor in the list of preferential claims 
under S. 234 of the Companies Act, it was held 
that it amounted to an admission that the proceeds 
of those notes were included in the Bank’s moneys 
and as such it was not open to the liquidator to 
disclaim all responsibility in the matter. ( Zia-ul- 
Hasan and Yorke , JJ.) Dinshaw & Co. v. 
Krishna Peary. 1940 O.A, 991=1940 AW.R. 
(C.C.) 433=1940 O W.N. 1022. 

- S. 235 — Powers of Court — Books in pos¬ 
session of manager of company—Order for deli¬ 
very to liquidator—Power of Court to pass. 

Where books of a company which must have 
some value to the company are found in the pos¬ 
session of the manager of the company, the Court 
has power to order them to be delivered to the 
liquidator; it is not necessary that the order 
should also state the amount for which the per¬ 
son against whom it is passed is liable in the 
event of non-delivery of the property. (Leach, 

C.J. and Horwill, J.) Gopalaswami Goundar v. 
Krishnaswami Goundar. 52 L W. 502=1940 
M.W.N. 1056=(1940) 2 M.L.J. 594. 
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-S. 282-B (1) —Bank taking cash security 

front employees and depositing same in scheduled 
bank—Latter if a trustee or holds it for specific 
purpose—Liquidation of latter bank—Right of 
depositor to preferential payment. 

As the result of the statutory obligation under 
S. 282-B (1) of the Companies Act imposed upon 
a Bank, the employee’s cash security was deposit¬ 
ed by that Bank in a scheduled Bank which subse¬ 
quently went into liquidation. The depositor bank 
claimed priority in respect of the deposit on the 
ground that the amount had been deposited for a 
specific purpose. 

Held, that the depositor Bank held the moneys 
for a special purpose and was required by 
statute to deposit therein a scheduled bank, and 
that the depositee bank was not a trustee, though 
the depositor was a trustee. The position of the 
depositee bank v/as still that of a banker keeping 
an account for a customer and therefore the 
depositor cou'd not claim any priority. The re¬ 
lationship between the depositor and depositee 
was only that of creditor and creditor though the 
depositee having notice of the trust could not be 
a party to a breach of trust by the trustee. 
{Leach, C.J. and Uonvill, J.) Nayar Modern 
Bank, Ltd , Palghat v. Official Liquidators of 

THE TrAVANCORF NATIONAL AND OuiLON BANK, 

Ltd. 52 L<W. 512=1940 M W N. 1036 = (1940) 
2 M.L.J. 559. 

COMPROMISE —Consent decree—Operation as 
to estoppel. 

A consent decree based on a compromise. 

creates an estoppel and it would bar the trial of 

the questions involved once again between the 
same parties. (Iqbal Ahmad and Varma, JJ.) 
Sahiu Nasib Khan v. Kutbunnissa. 1940 AW. 

R. (H C.) 504=1940 O A. 878 = 1940 A L.J 679 

—■——Consent decree — Validity—Undertaking 
of joint liability by majors and minors — Non- 
eu)orceabihty against minors — Majors — If ab¬ 
solved from liability. 

The mere fact that a joint bond executed as a 
part of a compromise is not enforceable against 
a minor executant of a bond does nbt absolve the 
major executant from liability. (Agarwala, J.) 
Shkonandan Gope v. Shahdeo Kiiatik. A I R 
1940 Pat. 671. 

CONFLICT OF LAWS—Easement operating 
in British India in favour of party in possession 
of property in Native State-Suit by foreigner 
for injunction against servient owner in British 
India—Law applicable. See Cqurt-Fees Act, 

S. 9 (tv) (c) and ( d). (1940) 2 M L J. 655. 

CONTEMPT OF COURT — Apology — Court’s 
power to reject. 

It does not follow that because an apology is 
offered the Court must accept it and is disarmed. 
A Court can refuse to accept an apology which it 
does not believe is genuine ; it can even, when it 
accepts the apology, commit an offender to prison 
or otherwise punish him. Furthermore, there can¬ 
not be both justification and apology. The two 
things are incompatible. (Davis, C.J.Lobo, 
Weston and Tyabji, JJ.) Emperor v . P. C. Tara- 
pore. A.I.R. 1940 Sind 239 (F.B ). 

-- Article in newspaper—Printer’s and publi¬ 
sher’s liability. 

A printer and publisher of an article amount¬ 
ing to contempt of Court is liable for contempt 

Q,. D.—208 
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of Court even if the article is written by another 
and he has dissociated from it and disapproved it. 
(Davis, C.J., Lobo, Weston and Tyabji, JJ.) 

Fmpekor v . P. C. Tarapore. A.I.R. 1940 Sind 
239 (F.B ). 

- Chief Court of Sind—Jurisdiction of. 

The Chief Court of Sind has a right to punish 
in a summary way contempt of itself. (Davis, 
C.J., Lobo, Weston and Tyabji, JJ.) Emperor v. 
P. C. Tarapore. A.I R. 1940 Sind 239 (F.B.). 
- Committment—IVhen to be made — Techni¬ 
cal contempt —// to be punished —Principles. 

There can be no doubt that a Court need not 
and should not interfere in all cases of contempt. 
It is a very arbitrary method of dealing with 
an offence and contempt proceedings should he 
sparingly instituted, and a person should not he 
convicted unless it is essential in the interests of 
justice that he sh uld be ; where the matter com¬ 
plained of tends to prejudice and tends to cause 
substantial prejudice, it does call for action, as it 
cannot be said to be a mere technical contempt. 
A mere technical contempt of Court is not suffi¬ 
cient to warrant the High Court interfering and 
convicting the offender. There must be a sub¬ 
stantial contempt, that is, something which tends 
in a substantial manner to interfere with the due 
course of justice or tends substantially to pre¬ 
judice the public against the accused in a pending 
criminal case. If the Court is satisfied that there 
is a danger of grave prejudice and a danger of 
substantial and real interference with the due 
course of justice, the Court will take action and 
commit the offender for contempt. (Harries, C.J., 
and Dhavle, J.) Superintendent and Remem¬ 
brancer of Legal Affairs Bihar v. Murli 
Manohar Prasad. 1940 P.W.N. 902=21 Pat.L. 
T.980 , 

- Criticism of Court—Absence of good faith 

—Misstatement and misrepresentation—Effect of. 

It is not possible to say that criticism of Court 
is protected and can be justified where there is 
no good faith, where there are misstatements and 
misrepresentation and vvheie necessarily the 
Court is brought into contempt and disrepute. 
The writer cannot claim to act in good faith 
when he ignores the sources of the trnih which 
were open to him. (Davis, C.J., Lobo, H eston 
and Tyabji, JJ.) Emperor v. P. C. Tarapore. 
AIR. 1940 Sind 239 (F.B). 

- Duty of Court to preserve proceedings 

from misrepresentation. 

It is a duty of a Court, not so much to itself 
but to the public in whose interest it administers 
justice, that it should preserve its proceedings 
from misrepresentation. There is no distinction 
between a misrepresentation of the action of a 
Chief Court when it exercises its undoubted 
powers of superintendence of Magisterial Courts 
under S. 224, Government of India Act, 1935, and 
S. 17, Sind Courts Act, 1926, and the misrepresen¬ 
tation of the action of the Court or a Judge in a 
judicial as distinct from an administrative capa¬ 
city, provided always that that action relates to 
the administration of justice. (Davis, C.J., Lobo h 
ll'eston and T\abji, JJ ) Empf.ror v. P. C. 
Tarapore. A.I.R. 1940 Sind 239 (F.B.). 

- Essence of offence—Complaint for defama¬ 
tion in respect of allegations in insolvency peti¬ 
tion—Distinction between threat before and after 
the starting of proceedings. 
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The essence of an offence of contempt of 
Court lies in the fact that the person complained 
against has done something which might have 
the effect of prejudicing the fair trial of a pend¬ 
ing case, inasmuch as it is of great importance 
to the administration of justice that it should be 
allowed to take an unfettered course and not be 
sullied and besmirched in any manner. Where a 
person files a complaint for defamation in respect 
of various allegations against him contained in a 
petition to adjudicate him an insolvent and also 
says that he had told the other party that if 
insolvency proceedings are started, he would take 
counter proceedings, there is nothing done from 
which an inference could be drawn that if the 
allegations in the insolvency proceedings are with¬ 
drawn, the criminal proceedings for defamation 
would also be dropped. There is a distinction 
between a threat before proceedings are institut¬ 
ed and a threat after proceedings have been ins¬ 
tituted. If when the earlier proceedings have 
been taken a threat is held out then to the person 
who institutes the proceedings by the opposite 
party to the effect that unless the proceedings are 
withdrawn drastic action would be taken, the 
holder of the threat would be guilty of contempt 
of Court; but where the threat is held out before 
the institution of the proceedings it amounts only 
to a warning so that an unguarded action may not 
be taken. There may well be action in the 
nature of a blackmail and it would be dangerous 
to hold that if the person attempted to be black¬ 
mailed were to hold out a counter threat, he 
would be guilty of contempt of Court. ( Collis - 
ter and Bajpai, JJ .) Radhey Lal v. Niranjan 
Nath. 1940A.L.J. 798=1940 A.W.R, (H.C.)584. 

- Essentials — Pendency of proceedings — 

Necessity for —Prejudicing mankind against 
person on trial. 

It is of the very essence of contempt of Court 
that proceedings should be pending, when the 
article alleged to constitute contempt is published. 
It is not necessary that the accused in a criminal 
case which is the subject of comment should 
have been committed for trial or even for him to 
have been brought before a committing Magis¬ 
trate provided he has been arrested and is in 
custody when the article is published. 

Dhavle, J. —It is contempt of Court to publish 
a newspaper article containing comments on the 
facts of a case which is pending before a Court 
or is about to come before a Court, if the com¬ 
ments are calculated to obstruct or interfere with 
the course of justice. In such cases the con¬ 
tempt takes the form of prejudicing mankind 
against persons who are on their trial raising an 
atmosphere of prejudice against them by com¬ 
ment which is addressed to the public at large. 

(Harries , C. J. and Dhavle, J.) Superintendent 
and Remembrancer of Legal Affairs, Bihar v. 
Murli Manuhar Prasad. 21 Pat.L.T. 980=1940 
P.W.N. 902. 

- Newspaper articles—Special responsibility 

of editors. 

Far from there being any special privilege of 
the press, there is on the other hand a special 
responsibility affecting the editor of a news¬ 
paper, namely that he is in duty bound always to 
"bear in mind the danger of prejudicing the 
course of justice by the publication of articles in 
his newspaper which though innocent in appea- 


CONTEMPT OF COURT. 

ranee may easily be so read by members of the 
public as to prejudice the course of litigation. 
(Thomas, C.J. and Yorke, J.) Nasir Ahmad v. 
Anis Ahmad Abbasi. 1940 O.A. 1137=1940 O. 
W.N. 1197. 

- Practice—Affidavit in support of applica¬ 
tion by clerk—Propriety of—Duty to set affidavit 
sworn to by responsible officer. 

Where an application is made to the High 
Court on behalf of the Legal Remembrancer for 
taking proceedings against a person for contempt 
of Court, it is not proper that the affidavit in 
support of the application should be that of a 
clerk. It should be the affidavit of some respon¬ 
sible officer. (Harries, C. J. and Dhavle , J.) 
Superintendent and Remembrancer of Legal 
Affairs, Bihar v. Murli Manohar Prasad. 21 
Pat.L.T. 980=1940 P.W.N. 902. 

- Proceedings — Right to initiate—Legal 

Remembrancer of Bihar—Right to move High 
Court on behalf of Government or Governor. 

The Legal Remembrancer of Bihar is compe¬ 
tent to represent the Government or the Gover¬ 
nor in proceedings for contempt in Bihar and 
can move the Court to take proceedings. His 
functions and duties are wide enough to empower 
him to move on behalf of the Government or the 
Governor and to instruct the Advocate-General to 
carry on proceedings for contempt in the High 
Court. (Harries, C. J. and Dhavle, J .) Superin¬ 
tendent and Remembrancer of Legal Affairs, 
Bihar v. Murli Manohar Prasad. 1940 P.W.N. 
902=21 Pat.L.T. 980. 

- Scandalizing Court—Article suggesting 

abuse by Chief Court of its powers—If contempt 

Scandaliz.ng the Court amounts to contempt of 
Court. It is immaterial whether the attack on 
the Judge is with reference to a case about to be 
tried or actually under trial or recently adjudged 
And the offence is in no way mitigated when the 
attack is not upon a particular Judge but upon 
the Court as a whole, indeed, upon all the Judges. 
Contempt is not only committed when there is 
a detailed discussion of the facts and merits, but 
when, for instance, some presumptuous person 
states that the case of the party is sound * n . 
and fact before such case is heard and decided. 
An article suggesting abuse by Chief Court of its 
powers, a desire on the part of that Court to 
enter into a conflict with the executive Govern¬ 
ment and containing a plain invitation to Magis¬ 
trates to disregard the authority of that Court 
and to subordinate themselves to the alleged 
wishes of the executive Government,Js an article 
tending to embarrass the administration 01 
justice and calculated to create in the minds 01 
the general public grave apprehension that the 
Chief Court is not entitled to public confidence in 
its discharge of its duties. Such article amounts 
to contempt of Court. (Dovis t CJ*% Lobo 9 Weston 
and Tyabji, 7/A Emperor v. P. C. Tarapore. 
AIR. 1940 Sind 239 (F.B.). 


■Summary jurisdiction. 


Summary jurisdiction in contempt is a power - 
ul weapon in the hands of the Court and is to be 
ised sparingly. But its use must in large, part 
lepend upon those who by their misconduct invite 
ts application. (Davis, C.J., Lobo, Weston an 
r yabji. JJ.) Emperor v. P. C. Tarapore. A.l.K. 

940 Sind 239 (F.B.) _ , _ oi 

- What constitutes—Intuition—Relevancy of. 


t 
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CONTEMPT OF COURTS ACT (1926), S, 2. 

Any act done or writing published, which is 
calculated to interfere with the due course of 
justice is a contempt of Court, and writings 
prejudicing the public for or against a party are 
similarly contempts. No intent to interfere with 
the due course of justice or to prejudice the 
public need be proved if the effect of the article 
or matter alleged to constiiute contempt is to 
create prejudice or to interfere with the due 
course of justice. The writer of an article can 
be guilty of contempt without intending to inter¬ 
fere with the due course of justice. The test is not 
what the writer intends but what effect the words 
would have. An article written with the delibe¬ 
rate intention of interfering with the due course 
of justice would be an extremely serious matter 
meriting very severe punishment. Once it is held 
that the words are likely to cause substantial 
interference with the due course of justice or 
likely substantially to prejudice the hearing of a 
case or the trial of an accused person, then the 
writer is guilty of contempt whether or not he 
intended such results. The question of intention 
is irrelevant in considering whether the offence 
has been committed, though, of course, it is a 
most important matter in considering the appro¬ 
priate punishment to be awarded. ( Harris, C. J. 
and Dhavle, J .) Superintendent and Remem¬ 
brancer of Legal Affairs, Bihar v. Murli 
Manohar Prasad. 1940 P.W.N. 902=21 Pat.L. 
T. 980. 

CONTEMPT OF COURTS ACT (XII OF 
1926), S. 2 (1) — Jurisdiction of High Court — 
Contempt of Subordinate Court — Pouter of High 
Court to take Proceedings suo motu— Application 
defective as being taken out by person not com¬ 
petent to. represent Government—If bar to pro¬ 
ceedings. 

The High Court of its own motion can issue a 
rule calling upon a person to show cause why 
he should not be committed for contempt of the 
High Court or for contempt of a subordinate 
Court. The powers of the High Court with 
regard to contempt of Subordinate Courts are 
precisely the same as its powers with regard 
to contempt of itself. Under S. 2 (1) of the 
Contempt of Courts Act of 1926, the High 
Lourt can do in the case of contempt of a Subor¬ 
dinate Court whatever it can do in the case of 
contempt of the High Court itself. Therefore 
even if an application for taking proceedings is 
not competent, as being taken out by a person 
not competent to represent the Executive Govern¬ 
ment, the High Court can take notice of the con- 
tempt alleged of its own motion and issue a rule. 
Krtarrtes. C.J. and Dhavle, J .) Superintendent 
and Remembrancer of Legal Affairs, Bihar v. 

PatLT980 HAR PraSAD * 1940 P W - N - 902=21 

~ 3, Proviso— Belated apology — Value. 

a * e P T ov ! so to 8* 3 of the Contempt of Courts 
Act, no doubt, seems to contemplate an apology 
at a late stage. But where the accused takes 
such action as any reasonable man must realise to 
be likely to prejudice the trial of a case and 
where instead of apologising at the earliest pos¬ 
sible opportunity he or his counsel contends most 
strenuously that no contempt has been committed, 
his apology thereafter can only be regarded as 
an after-thought put forward in the hope of 
avoiding the wrath to come. ( Thomas, CJ. and 


CONTRACT. 

Yorke, J.) Nasir Ahmad v. Anis Ahmad Abbasi 
1940 O.A. 1137=1940 O.W.N. 1197. 

CONTRACT— Construction—Arbitration clause 
—''All unpaid claims whether admitted or not . . . 
arising out of or in relation to contracts”, etc .— 
Meaning of. 

The delendants who were doing business as 
Pakka adatias were employed by the plaintiffs to 
effect forward transactions in cotton, and the 
defendants, among others, sold 200 bales of 
cotton and sent a contract into the plaintiffs 
on 9—6—1939, which was signed by the plaintiffs. 
Thereafter owing to fluctuations in the market 
the defendant demanded margin money but plain¬ 
tiffs failed to pay the same. The defendants 
thereupon closed the transaction on 3—2—1940. 
On receipt of this intimation the plaintiffs repu¬ 
diated this closing transaction whereupon the 
defendants offered to resell if the margin 
demanded was paid. The plaintiffs did not reply 
and the defendants then sent a contract note with 
their letter of 6—2—1940 to the plaintiffs. The 
plaintiffs retained this with them. On 20—2—1940, 
the defendants sent a statement of account show¬ 
ing the balance due by them to the plaintiffs and 
asked the plaintiffs to draw up a hundi for that 
balance. No reply was sent to this. On 19—3—1940 
the plaintiffs sent a telegram to the defendant 
asking them to “settle 200 bales of cotton vide 
your contract note . . . . purchasing market price 
to day.” The defendants replied that the pur- 
cha ehad already been effected on 3—2—1940, 
and that there was rto outstanding business. The 
plaintiffs filed a suit for the amount due to them. 
The defendants applied under protest and appli¬ 
ed for stay of suit on the basis of an arbitration 
clause in the contract which provided for “all 
unpaid claims whether admitted or not . .. arising 
out of or in relation to contracts made subject to 
these byc-laws”, etc. 

Held, that the clause was wide enough to 
include the dispute in suit, as the matter in dis¬ 
pute was in respect of an unpaid claim in relation 
to the contract of 6—11—1939, and the suit there¬ 
fore be st yed. ( Kania, J.) Sukhanandan 

Ramdhin v. Maniklal. 42 Bom.L.R. 1135. 

- Construction—Rules—Apparent inconsist¬ 
ency. 

If in a case of a contract in which there is an 
apparent inconsistency according to the literal 
construction of the words used, there is any other 
reasonably possible construction by which the 
apparent inconsistencies can be reconciled, that 
construction should be adopted. ( Lord Russel o) 
Killowen ) Raneegungf. Coal Association, Ltd. 
v. Tata Iron and Steel Co., Ltd. 1940 O.L.K. 
542=52 L W. 591 = 189 I C. 869=1940 A.L.J. 
701=1940 O A. 987=1940 A.W.R. (P C.) 172= 
1940 M W.N. 1202=7 B.R. 6=13 R.P.C. 58=A. 
IR. 1940 P.C. 151 (P.C.). 

- Mercantile contracts—IVhat is. 

Where both parties are engaged in business 
and articles are purchased by one party f rom tbe 
other party for business purposes, the transaction 
falls within the term 'mercantile transaction. 
(Bonnet. J.) Lucknow Automobiles jc Replace¬ 
ment Parts Co, 190 I.C. 554=1940 O.LR. 623 
= 1940 O W.N. 901 = 1940 O.A. 852=1940 A.W. 

R (CC.) 395=A.I.R. 1940 Oudh 443. . 

-- Right to enforce—Third party—Bank in 

liquidation—Compromise between manager and 


\ 
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CONTRACT ACT (1872), S. 23. 

Official Liquidator — Manager undertaking to 
satisfy claim of depositor of bank—Default by 
manager—"suit by depositor against manager—If 
maintainable. 

Certain bank went into liquidation and the 

A* • • . . . * «. 


CONTRACT ACT (1872), S. 55. 


-S. 23 —Stifling prosecution—Agreement not 

to file suit in consideration of forbearance to 
prosecute for forgery—Legality of—If bar to 


suit. 


. _ In a claim preferred by the plaintiff under 

Official Liquidator took misfeasance proceedings ! O. 21, R. 58, C. P. Code, he jjroduced a halchitta 


against the manager of the Bank and in the 
course of those proceedings the manager effected 
a compromise with the Official Liquidator by 
which he undertook among other things “to 
adjust or satisfy and claim*’ of certain depositor 
of the Bank among others and to indemnify the 
Official Liquidator against any such claim. A 


The defendants' case was that this was a forged 
document and they proposed to file a petition to 
the Court to make an inquiry with a view to pro- 
secuie the plaintiff. The plaintiff then withdrew 
his claim and agreed not to file suit under O. 21,. 
R. 63, C. P. Code, in consideration of the defen¬ 
dants not proceeding with their petition for in¬ 


decree was passed in terms of the compromise, j quiry. The plaintiff subsequently took back the 

t 1 • 1 1 r « . • . • r • I 1 1 .1. 'j 1_J 1 1 . II 11 *4 t a « r~* r 


The manager having made default in satisfying 
the claim of the depositor he instituted a suit 
against the manager: 

Held , that the Official Liquidator who entered 
into a compromise with tlie manager was repre¬ 
senting all the depositors, creditors and share¬ 
holders of the Bank and was in a way acting as 
their agent. It could not be argued therefore 
that the depositor was a perfect stranger to the 
agreement and did not come within the ambit of 
the well-recognized exception based either on the 
ground that he claimed through a party to the 
contract or on that of agency, even if it be not 


halchitta and then filed a suit under O. 21, R. 63,. 
C. P. Code. The defendants pleaded the agree¬ 
ment of the plaintiff in bar of the suit. 

Held, that the agreement in question was an 
agreement for an illegal consideration within the 
meaning of S. 23 of the Contract Act, and was 
therefore not binding on the plaintiff so as to bar 
the suit. ( IVort and Manohar Lall, JJ.) Karni- 
dan Sarda v. Sailaja Kanta Mitra. 19 Pat. 
715=A.I.R 1940 Pat. 683. 

S. 25 (3)— Applicability. 


The implied promise to pay which is contained 

...___ in all acknowledgments will not attract the provi- 

possible to hold that an express or implied trust j sions of S. 25 (3) of the Contract Act, because 
was created in his favour. His suit was therefore the promise to pay is not in writing. Where an 
maintainable. (Din Mahomed, J.) SurJan acknowledgment is in this form'after taking old 

Singh v. Nanak Chand. A.I.R 1940 Lah. 471. accounts into consideration there remains to be 
CONTRACT ACT (IX OF 1872), S. 23 —Scope j Paid a balance of Rs. 3,200; unless there is consi- 


fined to the object of the transaction and not to 
the reasons or motives which prompted it. The 
law does not prevent even the most degraded of 
men from having their own friends and from 
receiving gifts from them whatever the motive 
of the donors may be, provided the object is not 
to induce or encourage the commission of an ille¬ 
gal or an immoral act. B, a Hindu, borrowed a 
certain amount from A in order to bribe a certain 
officer After the bribing was done and complet¬ 
ed. B obtained a loan from C in order to pay off A 
and executed a mortgage in favour o f C. 

Held, that the purpose of the mortgage loan 
was not to effect an illegal purpose. Such illegal 


607. 


S. 51 and Sale of Goods Act (1930), S. 32 


—Contract for sale of goods—Suit for damages 
for breach—Proof of readiness and willingness to 
perform—Delivery of shares at seller's option — 
Notice to deliver, if and when necessary. 

In a suit by the buyer for damages for breach 
of a contract for sale of goods, it is incumbent 
upon him to satisfy the Court that he was ready 
and willing with the money or had the capacity to 
pay for the goods, or that he had at all events 
made proper and reasonable preparations and 
arrangements for securing the purchase-money 


purpose as had been effected had been effected. . Readiness and willingness to perform includes 
The mortgage loan was at worst a loan designed ! ability to perform. Where delivery of shares is 

to enable the borrower to pay back a lender who I b . e at * lie se,ler s °P t,on » ' de *.7 y the se n er 

borrower in a Court of i during t! ? e currency of the option, 1 then the seller 

should give to the buyer su-mcient notice or ms 
intention to deliver and a reasonable time to 


could not have sued the 
law successfully and therefore it was no more 
contrary to public policy than would be a loan to 
a borrower to enable that borrower to make a 
gift. The mortgage consequently was not void on 
account of public policy. The fact that the mort¬ 
gagee as security of title took a number of docu¬ 
ments from the mortgagor for the ordinary loan 
and regarded the transaction as queer did not 
make the transaction contrary to public policy. 

Held, further , that quite different considera¬ 
tion would arise as regards the mortgagor’s sons 
who could trace back the mortgage loan in order 
to test whether it was a loan that fell within the 
prohibition preventing alienations for illegal or 
immoral purposes under the Hindu Law. (Stone, 
C.J and Bose, J .) Kashinath v. Bapurao. I L. 
R. (1940) Nag. 618=1940 N.L.J. 528=A.I.R. 
1940 Nag. 305. 


arrange for payment. Where the seller fails to 
exercise the option earlier, then the contract 
becomes a contract to sell and deliver on the day 
fixed and the purchaser has to be ready and will¬ 
ing to take delivery on that day and pay for them 
on that day. ( Roberts, C.J. and Dunkley, /.) 
Jagannath Sagarmal v. Aaron & Co. 19*° 
Rang L.R. 593=A.I.R. 1940 Rang. 284. 

S.55— Time, when essence of contract— 


Extension, where time is the essence — Effect. 

In cases other than commercial contracts ‘ he 


ordinary 


y presumption is that time is not of *he^ 
essence of the contract; there is no such presum¬ 
ption in the case of commercial contracts, * 

. time is originally the essence of the contract, 

I does not cease to be so because one of the P ar 
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CONTRACT ACT (1872), S. 178. 


! CO-SHARERS. 


^-O-SHARERS Common , and -E* C lusi V e pos- 


Co 190 I.C. 554=1940 O LR 623=1940 OW ; "" io " by °" e dc ^ ance of lhe ri ° hts .?f 0,hers ~ 
XT QQi— 1940 O A 852 —1940 A W R fC f ^ -jqc Claim to compensation by others—Maintainability 

^A rR mo Oudh^I A W R (C C ) 395 'Zdi2n al R2 ^^ r \T tat T 1 c !^ rts 109 

✓ _no mo a * ana idO—basis of calculation—Rental basis or 


(as amended in 1932), Ss. 178, 178-A and 
179— Applicability and scope—Pledge by husband 
of wife’s property without authority — Validity — 
Right of wife to recover pledged articles front 
pawnee. 

The plaintiff brought a suit for recovery of 
certain articles or their value. Rs. 00 on the 
ground that they belonged to her (plaintiff) and 
that the 1st defendant got possession of the 


and 120— Basis of calculation—Rental basis 
1 produce basis. 

A co-sharer who is in separate possession of 
the common land (irrespective of what his share 
of such land would be upon partition) without 
ouster or exclusion of or without objection from, 
the other co-sharers is under no obligation either 
to account or to pay compensation to them in 
respect of the profits earned by him by his own 

I a T \ • m . • f • • • a 


been pledged with the 1st defendant by the 2nd j lands bv the 

defendant, plaintiff s husband, but that the articles , nclc ; n defiance of t! 
belonged to the plaintiff. It was not shown that ! ^ , 


articles by stealth. It was f mind that they had Ind “ str >’- But if a co-sharer is deliberately.and 
t- , . , , . uiai . U1 \> 'J a H continuously excluded from his share of the 

co-sharer in possession who 

the other's right, the excluded 

co-sharer would be entitled to compensation from 

the co-sharer in possession. It cannot however 

be held that the excluded co-sharer would be 

entitled to compensation even if he had never 

objected to the exclusive use and occupation of 

i the bakasht lands by the co-sharer in possession. 

Art. 120 and not Art. 109 of the Limitation Act 

applies to a suit for compensation by an excluded 

co-sharer. Compensation in such cases is a matter 

i of justice, equity and good conscience; and in a 

case where the co-sharer in possession cultivates 

the lands not through tenants but by his own 

ziratia. the compensation should be awarded not 

on a rental basis but on the basis of the produce 

of the land in the years in suit. ( Harries, C.J. and 

Dhavle , J.) Raj Ranjan Prasad Sinha 

Khobhari Lai.. 21 Pat L.T. 854. 

- Co-tenancy—Proof of — Circumstances — 

Inference. 

A man in possession of a part of a holding, who 
is not a sub-tenant, is not necessarily a co-tenant 
in the whole holding. His possession may be 
that of a trespasser or a licencee. Hence, no in¬ 
ference can possibly be drawn in favour of a co¬ 
tenancy merely from the fact that certain persons 
are in possession over certain plots and pay rent 
and canal dues for them direct to the zamindar. 

(Harper•, S M. and Sathe, J.RI.) BHIKHARI v. 
Inurajit. 1940 A.W R. (B R.) 136. 

— Co-tenancy—Subsistence —Duration — Unre¬ 
gistered exchange of interest—If terminates co- 


the 2 nd defendant had any authority from his 
wife, the plaintiff, to pledge the articles. Nor 
was he a mercantile agent. 

Held, that the 1st defendant could not claim to 
recover the amount due on the pledge from the 
plaintiff on the ground that she was a bona fide 
pledgee, and the pledge did not confer any right 
on her, and the plaintiff was therefore entitled to 
a decree. ( Nagcszvara Iyer and Subramanya 
Aiyar, J J .) Mai.lamma v. Basamma. 18 Mys 
L.J. 457. 

-Ss. 178 and 179— Relative scope. 

S. 179 is an enabling section and must be read 
with S. 178. {Davis, J.C. and Weston, J.) 
Dayalji Pragji v. Karachi Electric Supply 
Corporation. 190 I.C. 790=A.I.R. 1940 Sind 
177, 

-S. 179 — Applicability — Mortgage—Movable 

properly—Mortgagee allowing mortgagor to 
remain in possession — Mortgagor mortgaging 
same to third party against—First mortgagee’s 
right to Proceed second mortgagee. 

Where there is a mortgage of movable pro¬ 
perty, and the movable property is allowed by the 
mortgagee to remain in possession of the mort¬ 
gagor as ostensible owner, and the property is 
again mortgaged to a third party and sold, the 
first mortgagee c innot recover from the second 
mortgagee unless he can show that the second 
mortgagee had notice of the prior mortgage. 

179, Contract Act. has no application to such a 
case. (Davis, J.C. and Weston, J.) Dayalji 
1 ragji v. Karachi Electric Supply Corpora¬ 
tion. 190 I.C. 790=A I R. 1940 Sind 177. 

CO-OWNERS —Right of suit—Joint property — 
Suit to eject trespasser by one only or by alienee 
from one—Maintainability without joining the 
other co-owner. 

One of two co owners of joint property is com¬ 
petent by himself to maintain a suit for ejecting 
a trespasser without joining the other co-owner 
when the property has not been divided between 
them ; and an alienee from one of the co-owners 
is entitled to maintain such a suit without refe¬ 
rence to the other co-owner. ( Nageswara Iyer 
and Subrahmattya Aiyar, JJ.) Muniswamy Raju 
v. Madhava Rao. 18 Mys.L J. 495. 

CORONERS ACT (IV OF 1871), S. 19-State- 
ment by suspect confessing complicity in murder 
recorded by coroner—If confession—Admissibili¬ 
ty in trial on charge of murder against confessor 
and co-accused. See Evidence Act, Ss. 24 and 
26. 42 Bom.L.R, 938. 


tenancy. 

A co-tenancy, once it is proved to exist, must 
be held to subsist until it is legally terminated. 
An unregistered exchange of the interest of one 
of the co-tenants cou’d neither terminate the 
legal rights of that co-tenant, nor the co-tenancy 
itself (Harper. S.M .) Ram Autar Singh v. 
Badu 1940 R D. 384=1940 A.W.R. (B.R.) 247. 

—- Co-tenants—Ancestral holding—Loss of 

right—Absence of proof of abandonment or 
adverse possession. 

In the case of a co-tenant of an ancestral hold¬ 
ing, in the absence of proof of abandonment or 
adverse possession, there can be loss of his 
rights, merely by reason of his living in the ad¬ 
joining village, or by liis name not appearing in 
the revenue papers. (Harper, S. M, and Sathe, J. 
M.) Risal Singh v. Baldeo Singh. 1940 R.D. 
561. 

- Exclusive possession of common land by 

one in defiance of rights of others—Compensa¬ 
tion to excluded co-sharer—Right to interest on 
—Mesne profits — Distinction. 
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It is almost impossible to make any distinction 
between mesne profits as defined in the C. P. 
Code, and the compensation awarded to a co¬ 
sharer of common land who has been deliberately 
excluded from enjoyment of the land by another 
who cultivates it in defiance of the other's rights. 
Interest is payable on the compensation so paya¬ 
ble from one co-sharer to another, and can be 
rightly awarded. ( Harries , C.J. and Dhavle, /.) 
Raj Kanjan Pkasad Sinha v. Khobhari Lal. 
21 Pat.L.T. 854. 

- —Right to alienate—Other co sharers' rights. 

If a co-sharer is in established possession of 
any portion of an undivided holding, not exceed¬ 
ing his own share, he cannot be disturbed in his 
possession until partition. Hence a co sharer 
who is in such possession of any portion of a 
joint khata, can transfer that portion subject to 
adjustment of the rights of the other co-sharers 
therein at the time of partition. Other co-sharers’ 
rights will be sufficiently safeguarded if they are 
granted a decree declaring that the possession of 
the transferees in the lands in dispute will be 
that of co-sharers, subject to adjustment at the 
time of partition. ( Tek Chand and Bhide, JJ.) 
Sukh Dev v. Parsi. A.I.R. 1940 Lah. 473. 

- Sale of a fractional share — Meaning. 

The sale of a fractional share means the sale of 
that share out of the entire khata and not out of 
the area remaining after transfers of specific 
plots. ( Bennett . /.) Tftikhar Khan v. Hayat 
Khan. 1940 O A. 1032=1940 O.W.N. 1052= 
1940 R D. 531=1940 A.W.R (C.C.) 467. 

COSTS —Discretionary matter. 

The grant of costs is discretionary and not 
obligatory. (Sathe. J M.) Mahrana v Mahraj 
Narain 1940 O.W N 1152=1940 R.D. 549. 

- Mistake of Court — Correction—Order for 

costs, if justified. 

A Court is not justified in awarding costs in a 
case where the Court only corrected its own 
order passed under a misapprehension. ( Ghulam 
(Hasan. JO Badri Prasad v. Ambika Pershad. 
1940 O A. 1040=1940 O.W.N. 1086=1940 A.W. 
R. (C.C.) 457. 

- Right to—Failure to produce evidence in 

trial Court—Disentitling circumstance. 

Where a party fails to produce the necessary 
evidence in the trial Court, and succeeds in his 
suit on the production of such evidence in the 
appellate Court, he is not entitled to costs, as all 
the trouble was due to his own negligence. 

( Harper , S.M.and Sathe, J.M ) Ram Behari 
Upadhya v Shyam Charan. 1940 R.D. 560. 

-Trade mark—Passing off action—Plea of 

acquiescence—Dismissal of suit-Costs—Defen¬ 
dant’s right to. See Trade Mark—Infringe¬ 
ment. (1940) 2 M L.J. 793. 

COURT-FEES ACT (VII OF 1870), S. 6 (2), 
(3) and (A)—Duty of Courts to follow provisions 
of. 

It is imperatively necessary to faithfully 
follow the provisions of CIs. 2, (3) and (4) of S. 6 
of the Court-Fees Act. (Iqbal Ahmad and Varma, 
JJ.) Baijnath Prasad v. Tejpal. 1940 A.W. 
R. (H.C.) 577=1940 O.A. 1168=1940 A.L.J. 
891. 

-Ss. 6 (4), and 6-A— Question of Court-fee 

and merits of case decided in a single judgment 


COURT-FEES ACT J1870), S. 7. 

—Decree to be prepared on deficiency being made 
good—Regularity of procedure — Appeal—Nature. 

Where on an objection as to court-fee paid 
being raised, the Court decides the question of 
court-fee along with the merits of the case and 
embodies everything in a single judgment and 
adds a direction that the decree is to be drawn up 
after the deficiency is made good, the procedure 
adopted by the Court is in flagrant violation of 
the provisions of S 6 (4) of the Court-Fees Act. 
Where the plaintiff in such a case does not make 
good the deficiency and appeals the appeal is an 
appeal against an order in accordance with S.6-A, 
Court-Fees Act and not against a decree under 
S. 96, C. P. Code, for no decree has been drawn 
up in the case. (Iqbal Ahmad and Varma, JJ.) 
Baijnath Prasad v. Tejpal. 1940 A.W.R. (H. 
C.) 577=1940 O.A. 1168=1940 A.L.J. 891. 

-—S. 7 (iv) (c) and (d)— Applicability — Suit 

for injunction in respect of easement as occupier 
of property situate in Hyderabad—Title of plain¬ 
tiff in property - If to be gone into — Court-fee 
payable — Valuation—Right of plaintiff—Plaintiff 
native of Hyderabad and claiming easement as 
appurtenant to property in Hyderabad—Law 
applicable—Jurisdiction of British Indian Court. 

The plaintiff claimed that irrigation works in 
his occupation situate within the Hyderabad 
State received iheir customary supply of water 
from the overflow of tanks belonging to the 
defendant situate in British India. The suit was 
for a series of injunctions restraining the defen¬ 
dant from carrying out certain projected works, 
which it was alleged, would endanger the custo¬ 
mary flow of water to the plaintiff's tank. 

Held, (1) that a suit to establish a right of 
easement could be maintained by the occupier of 
the dominant tenement, and no question as to the 
nature of the plaintiff's title in the estate which 
he occupied arose; (2) that if the right of ease¬ 
ment be established by the evidence, there would 
be no legal impediment which had to be removed 
before the injunction protecting that right could 
be granted ; and whether the plaintiff had or had 
not sued for a declaration, it was not necessary 
for him to pay court fee on the footing that the 
finding which he sought as to his title was really 
a declaration necessarily required as a preli¬ 
minary to the grant of the injunction. The plaint 
fell under S. 7 (iv) (d) of the Court-Fees Act, 
and the plaintiff was entitled to place his own 
valuation on the injunctions sought by h m, and, 
however inadequate that might be the Court had 
no jurisdiction to revise that valuation; (3) that 
the suit being one for injunction against the 
defendant residing in British India to protect a 
right of easement, which, though appurtenant to 
property in Hyderabad, had a local existence only 
in British India, was cognizable by a .British 
Indian Court; and (4) that the easement in ques¬ 
tion being localised in British India must be 
determined according to the law of British India. 
(IVadsworth, /.) Venkata Ranga Rao 
v. Sita Ramachandra Rao Bahadur. 52 L.W. 
610=1940 M.W.N. 1062=(1940) 2 M.L J. 655. 

-S. 7 (iv) (f) and Sch. II, Art. 17. 

Suit under S. 33, U. P. Agriculturists Relief Act 
—Court-fee payable. See U. P. Agriculturists 
Relief Act, S. 33 and Court-Fees Act, S. / (iv7 
and Art. 17 (iii), Sch. II. 1940 A.L.J. 68* 
(F.B.). 
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COURT-FEES ACT (1870). S. 17. 

— S. 17 —Distinct subject—Suit for redemp¬ 
tion of mortgage with claim for surplus profits — 
If comprises distinct reliefs. 

A plaint’ff suing for redemption of a mortgage 
and asking for surplus profits is not asking for 
two distinct reliefs, and the suit does not com¬ 
prise distinct subject, within the meaning of 
5. 17 of the Court-Fees Act. The value which 
the plaintiff places on the relief for redemption 
covers the relief in regard to surplus profits as 
well, and the latter need not be valued separately. 
(Abdur Rahman, J.) Radhakrishna Chetty v, 
Schomberg. 1940 M.W.N. 1153=(1940) 2 M.L. 
J. 867. 

— -Sch I, Art. 1 — Applicability — Set-off — 

Counter-claim — Conditions necessary—Suit to 
restrain company selling shares for alleged debt — 
Written statement pleading right to exercise its 
power of sale — If should be stamped. 

A set-off can be pleaded only in a money suit. 
A counter-claim is a cross-action brought by the 
defendant against plaintiff and a pleading which 
asks no cross-relief against the plaintiff 
is not a counter-claim. Where a suit is 
brought to restrain a company from selling the 
shares of the plaintiff for an alleged debt and the 
company in its written statement asserts that it 
has a power of sale over the shares in respect of 
any of its claims, the written statement does not 
plead a counter-claim and hence it does not 
require to be stamped. ( Ba U, J.) U Ba Pe v. 
The Sun Press, Ltd. 1940 Rang L.R. 529=A. 
I R. 1940 Rang. 300. 


——(as amended in Madras) Sch I. Art. 1 
and Sch. II, Art. 17-B— Applicability—Suit on 
Promissory note—Decree against defendant per¬ 
sonally Appeal alleging that defendant is not 
Personally liable but only as trustee—Court-fee 
payable. 

fhe appellants were executants of three pro¬ 
missory notes o i which suits were instituted. 
Two of the notes were executed by them simply 
in their personal capacity while in the third 
there was a reference to a trust in the body of 
the instrument, though the appellant had not 
signed as trustees. In all the three suits the 
claim was against the appellants in their personal 
capacity and decrees were passed rendering them 
personally liable. The appellants preferred 
second appeals and contended that as the debts 
ij een co, ‘t r acted for trust purposes they 
should not be made personally liable, and that the 
necrecs should have been against them as trustees 
and against the trust property in their hands. The 
a PPfllants claimed that the appeals were inca¬ 
pable of valuation and that they were only liable 
to court-fee under Art. 17-B of Sch. II of the 
Court-Fees Act as amended in Madras and that 
no ad valorem court-fee was payable. 

Held, that the appellants were seeking to get 
nd of their liability to the extent of both their 
persons and property in respect of the amounts 
decreed against them, and it could not therefore 
be said that the subject-matter of the appeals 
was incapable of valuation so as to permit court- 
tee being paid under Art. 17-B of Sch. II of the 
Court-Fees Act as amended in Madras and that 
therefore court-fee must be paid ad valorem on 
the value of the decree in each suit. ( Venkata - 
ramana Rao t J .) Balavenkatrama Chettiar v. 


COURT-FEES ACT (1870), Sch. II, Art. 17. 

Maruthamuthu Chetty. 52 L.W. 903=(1940) 2 

M.L.J 946. 

——Sch I, Art. 1 and Sch. II, Art. 17 (iii)— 

Suit to declare decree void and illegal— lf in- 
volves conseqtiential relief—Court-fee fayable. 

here a plaintiff asks for a declaration that a 

certain decree against him is void and illegal.it 
involves the setting aside of the decree and relie¬ 
ving plaintiff of the obligations arising there¬ 
under and. therefore, involves a consequential 
relief and the plaintiff is liable to pay an 
ad valorem court-fee under Art. 1, Sch. I of the 
Court-Fees Act and not fixed fee as given in 

Ar j J?/"'), Sch. II of the Act. (Thomas, CJ. 
and Ghutam Ilasan J.) Birendra Kumar v. 
Bansa Devi. 1940 O A. 1050=l94n AW R fC 
C ) 454=1940 O.W.N. 1121. 0 AW ‘ (t " 

-—Sch. II, An 11—Applicability—Appeal 

against decision under S. 14, U. P. Encumbered 
Estates Act. 

Where the appeal is against a decision only 
under S. 14 of the U. P. Encumbered Estates Act, 
it falls within the scope of Art. II, Sch. II. 
Lourt-r ees Act <mn ad valorem court*fcc need 
not be paid ( Zia-ul-Hasan and Torke, JJ.) 
Rameshwar Bakhesh Singh v. Govinp Pr\sai>. 
190 I.C. 814=1940 O.L.R. 633=1940 AWR 
(C C.) 412=1940 O.W.N. 862=1940 O A 825= 
1940 R.D. 416. 

- (as amended in U. P.) Sch. II Art 17 

( ^ ) ^7 SC r? P iT S V> tt by de f eated claimant under 
0 21, K. 63 —Prayer for injunction to restrain 
delivery of possession—Delivery alreadv effected 
-Liability for levy of ad valorem court Jee 
A suit under O. 21, R. 63, C. P. Code by a 
defeated claimant, to set aside an order made in 
the claim case, falls under Art. 17 (1) of the 
Court-Fees, Act and is liable to Court fee only 
under that Article. The fact that the plaintiff 
prays for an injunction to restrain delivery of 
possession of the property, or the circumstance 
that delivery of possession of the suit property 
has already been effected, cannot take the suit out 
of the scope of Art 17 (1) of Sch. II and render 
the plaint liable to ad valorem court-fee. (Har¬ 
ries, CJ. and Manohar Lall, JJ.) Udai Chand 
Lal v. Pannaue Champalal. 1940 P.W.N. 984 
=21 Pat.L.T 1019. 


. Sch. II, Art. 17 (iii )—Applicabilit>—Suit 
to declare decree void. See Court-Fees Act, 

^ c UvU’ A rt - 1 AN,) Sch. II, Art. 17 (iii). 1940 
OWN. 1121. 

- ~Sch. II, Art. 17 (vi) — Applicability — 
larlition suit — Appeal against rejection of 
defence of paramount possession in lieu of 
dower. 

Where in defence to a suit for partition by a 
Mahomedan heir, the widow pleads her jight to 
remain in possession in lieu of dower is para¬ 
mount to that of the plaintiff’s and her defence is 
rejected, the test to be applied to find out the 
proper court-fee pa>able in respect of an appeal 
against the rejection of such a plea is to consider 
what would be the position, if the appellant was 
endeavouring to establish in a suit in which she 
was plaintiff the same right as she is trying to 
maintain in the appeal. Applying the test it was 
held that the court-fce payable was not an 
ad valorem court-fec but eourt-f*>#» „„,i 

Art. 17 (vi) of the second Schedule of the Court- 
Fees Act. (Bround. J.) Muriram l. Muk „ TA8 
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ACT (1870), Sch. II, 


COURT-FEES 

Art. 17-B. 

Begam. 1940 A.W R. (H.C.) 536=1940 O.A. 970 
=1940 AL J. 789=A.I.R. 1940 All 521. 

-(as amended in Madras), Sch. II, 

Art. 17-B — Applicability — Decree personally 
against defendant in suit on promissory note— 
Appeal alleging that note was executed as trustee 
and therefore defendant was not personally liable 
but liable only as trustee—Appeal, if incapable of 
valuation—Court-fee. See Court-Fees Act (as 
AMENDED in MADRAS), SCH. I, ART. 1 AND SCH. II, 

Art. 17-B. (1940) 2 M.L.J. 946. 

CRIMINAL PROCEDURE CODE (V OF 
1898), Ss. 1 and 83 —“British India”—Quetta — 
Warrant issued by Court in Quetta—Executa- 
bility in British India. 

Quetta is not a part of British India and a 
warrant issued by a Court in Quetta cannot, 
therefore, be executed in British India. The 
Court in Baluchistan must proceed under the pro¬ 
visions of the Extradition Act. (AJmond, J.C.) 
Devki Nandan v. 


CR.P. CODE (1898), S. 108. 

may send it to a Magistrate who is not compe¬ 
tent. S. 186 does not override the provisions of 
Ss. 75 to 86 which deal with the execution of 
warrants. The only point which the Magistrate 
is competent to inquire into under Ss. 75 to 86 is 
the question whether the arrested person is the 
person whose arrest was intended by the Court 
issuing the warrant. ( Beaumont , C. J. and Was- 
soodew, J ) Sagarmai. Khemraj, In re. 42 Bom, 
L.R. 904=AIR 1940 Bom. 397. 

-Ss. 77 and 83— Relative scope—Latter if 


overrides former 

S. 83, Cr. P. Code, which provides that in the 
case of a warrant to be executed outside the local 
limits of the Court issuing the same such Court 
may, instead of directing such warrant to a police 
officer, forward the same by post or otherwise 
to any Magistrate or District Superintendent of 
Police, or the Commissioner of Police in a Presi- 
dency^town would override the express direction 
of S. 77 that a Presidency Magistrate must direct 

_ Emperor. 190 I C. 203=41 | the warrant to a police officer. ( Beaumont, C.J. 

Cr.L.J. 857= 13 R.Pesh. 24=A.I.R. 1940 Pesh. j and_Wassoodew, J.) Sagarmal Khemraj, In re. 

30.' 


S. 33—Scope—If extends term of impri¬ 
sonment under S. 65, I. P. Code. See Penal 
Code, S. 65. 21 Pat.L.T. 795. 

-Ss. 75 to 86 —Duty of Court—Arrest of 

persons residing outside local limits of jurisdic¬ 
tion of Court issuing warrant—When to be direct¬ 
ed—Duty of Court to satisfy itself that the per¬ 
sons to be arrested have committed offence. 

The power of directing the arrest of some 
person at a place outside the local limits of the 
jurisdiction of a Court, particularly when that 
place is far removed from the local limits, is one 
which should be exercised with the utmost 
circumspection. To arrest persons in one place 
and to take them in custody all the way to a dis¬ 
tant place can only be justified, if the Court 
issuing the warrant has substantial reason to 
believe that those persons have committed the 
offence complained of. ( Beaumont, C. J. and 
Wassoodew, J.) Sagarmal Khemraj, In re: 42 
Bom L R 904=A.I.R. 1940 Bom. 397. 

-Ss. 75 and 86 —Scope and effect—Procedure 

for arrest of person outside the local limits of 
Court issuing warrant—Arrested person brought 
before Magistrate—Inquiry by latter under S. 186 
— Competency—Duty of Magistrate — S. 186, if 
■overrides Ss. 75 to 86 . 

Under Ss. 75 to 86 , Cr. P. Code,'which deal 
with the issue of warrants to be executed outside 
the local limits of the jurisdiction of the Court 
issuing the same, the person arrested outside the 
local limits of the jurisdiction of the Court 
issuing warrant has to be taken before a Magis¬ 
trate or Commissioner or District Superintendent 
of Police, and such officer has to satisfy himself 
that the person arrested appears to be the person 
intended by the Court which issued the warrant, 
and when so satisfied he is bound to direct the 
removal of the arrested person in custody to the 
Court which issued the warrant. The Magistrate 
in such a case is not entitled to institute an 
inquiry under S. 186, Cr. P. Code, which deals 
with a different matter. That section deals with 
a case in which the Court which has jurisdiction 
has not taken cognizance of the matter, and the 
offence is brought to the notice of a Magistrate 
who is not competent to try it, in which case he 


42 Bom.L R 904=A.I R. 1940 Bom. 397. 

-Ss. 77 and 83— Warrants — Form and con¬ 
tents of—Warrant not addressed to any definite 
officer and not containing address, description and 
occupation of person to be arrested—Validity of. 

A robbery was committed in Calcutta of four 
currency notes of the denomination of Rs. 1,000 
each. One of these notes was subsequently 
traced to two merchants in Bombay, and the 
Bombay Police communicated this fact to the 
Calcutta Police. Thereupon the Chief Presidency 
Magistrate of Calcutta issued non-bailable war¬ 
rants stating that the two merchants stood 
charged with the offence under S. 392, I. P. Code, 
i e., robbery. The warrants were addressed to 
the “O C concerned” and referred to the two 
merchants merely by their names and in the 
margin of the warrants was a note initialled by 
the Chief Presidency Magistrate of Calcutta to 
the effect. “Forwarded to the third Presidency 
Magistrate. Bombay, for favour of execution and 
return". The warrants only contained the sur¬ 
name and preceding name of the two merchants, 
without any reference to address, description or 
occupation of the persons to be arrested. There 
was no such officer as the third Presidency 
Magistrate in Bombay. 

Held, that the warrants were clearly bad and 
invalid, in that they were not sufficiently definite 
either in the name of the person to whom the 
warrant was addressed or in the description of 
the persons to be arrested. ( Beaumont, C.J. and 
Wassoodew J.) Sagarmal Khemraj, In re. 42 
Bom.L R 904=A.I.R 1940 Bom. 397. 

——S. 83—Scope—If overrides S. 77. See Cr. 

P. Code, Ss. 77 and 83. 42 Bom L R. 904. 

-S. 108 and Penal Code, S 153-A— Isolated 

seditious or objectionable speech—Under what 
provision of law to be proceeded against. 

A person who makes an isolated seditious 
speech, or who is found on a stray occasion only 
circulating notices which may have the effect oi 
promoting enmity between classes, may possimy 
be prosecuted under S. 153-A of the I PA Code, 
but he cannot be proceeded against under b lUo, 
Cr. P. Code. ( Thomas, C. /. and Ghulam Hasan. 
J.) Emperor v. Swami Sarupanand. 1940 

938=190 I.C. 805=1940 A.Cr.C. 147=1940 v. 


f 
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CR, P. CODE (1898), S. 110. 

L.R. 640=1940 • A.W.R. (C.C.) 441=1940 O. 
W.N. 1018. 

—S. 110—Person proceeded under—If prose¬ 
cuted for offence. See Cr. P. Code, S. 495 (1) 
and (4). 42 Bom.L.R. 909. 

Ss. 123 ( 6 ) and 108— Rigorous imprison¬ 
ment for failure to give security in proceedings 
under S. 108— Legality. * 

Under the provisions of S. 123 ( 6 ), Cr. P. 

Code, a sentence of rigorous imprisonment for 

iailure to give security for good behaviour 

where the proceedings are taken under S. 108, Cr. 

V Code, is illegal. The imprisonment should be 

simple. (Thomas, C. /. and Ghulam Hasan, J.) 

Empekor v. Swam 1 Sarupanand. 1940 O A. 938 

— 190 I.C. 805=1940 A. Cr.C. 147=1940 6 L R 

640 = 1940 A.W.R. (C.C) 441 = 1940 O.W.N. 
1018, 


-S; 139 —Scope — Power of Court—Juror 

expressing opinion be fore completion of appoint¬ 
ment of jury—Effect—Jury with such juror—If 
Proper—Report—Legality—Power of Court to 
appoint fresh jury. 

S. 139, Cr. P. Code, contemplates a legal verdict 
by a duly constituted jury. Where before the 
appointment of the jury becomes complete, one 
of the jurors expresses his opinion, he is not a fit 
person to be on the jury, If he serves as a 
juror, the constitution of the jury is essentially 
detective, and the report of the majority of the 
jury itself becomes illegal and cannot be acted 
upon. In such a case the Magistrate should 
appoint a fresh jury and allow the proceedings to 
go on with a fresh jury and should not act on the 
report of the jury whose constitution was defec¬ 
tive. (Dhavle, J .) Kewal Saran Singh v. 

Pat M 717 ATI LAL ’ 21 Pat L T ’ 793=A.I.R. 1940 

n }^~£^~S c ?pe—Duty of Magistrate— 

iC , r \9^ lt .°f ™- a y — Long user by 


CR. P. CODE (1898), S. 155. 

or not usurps the function of a Civil Court and 
deprives the party concerned of his right to have 
the matter decided by that Court. The order 
passed in such circumstances is illegal and must 
be set aside. (Agarwala, J.) Muni Lal Acar- 
wala v. Public of Bhagalpur. 190 I.C. 879=7 
B.R. 36=1940 P.W.N. 774=21 Pat.L.T. 843. 

S. 139-A— Scope — N on-compliance—Effect 
on proceedings. 

The provisions of S. 139-A, Cr. P. Code, are 
clearly designed to ensure that where there is 
reliable evidence in support of the denial of the 
existence of the public right, the Magistrate 
shall have no jurisdiction to pronounce on the 
cogency of the evidence, but must refer the 
matter to the Civil Court. When the Magistrate 
fails to observe the provisions of the section and 
takes upon himself to decide the question \vhe~ 
ther a public right exists or not, he usurps the 
function of a Civil Court and his order, being 
without jurisdiction, must be set aside. (Dhavle, 
J.) Nirsu Raut v. Somar Nonia. 1940 P.W.N. 
775=21 Pat.L.T. 852. 

“S. 141— Applicability — Jury defectively 
constituted or exceeding its functions. 

. S. 141, Cr. P. Code, has nothing to do with a 
jury defectively constituted or with a jury which 
exceeds its functions in material respects. 
(Dhavle, J .) Kewal Saran Singh v. Kamla 
Pati Lal. 21 Pat.L.T. 793=A.I.R. 1940 Pat. 
717. 


private person of alleged public way— Bona fide 
assertion of claim — Procedure. 

Long user by a person of what is claimed to be 
a part of a public way may be taken as a bona 
fide assertion of claim ousting the jurisdiction of 

c 11 ??} 9 ? ur ‘ to pass a nummary order 
under S. 133, Cr. P. Code, against him. Where 

the person clearly denies the existence of the 
public right alleged, and there is evidence in 
support of the denial, the Magistrate must refer 
the parties to a Civil Court under S. 139-A. If 
the Magjstrate does not do so and goes to hold 
that the place is a public way his order must be 
set aside. (DAav/*, J ) Bhajoo Gope v. Ghoi.am 
Haidar. 21 Pat.L.T. 1028. 

~~ S. 139-A— Scope—N on-compliance—E ff ect 

Magistrate not ascertaining whether there is 
evidence m support of denial of public right but 
deciding question of existence of public right— 
t ropnety of. 

• S : 139-A of the Cr. P. Code is mandatory and 
is cJearly designed to ensure that where there is 
reliable evidence in support of the denial of the 
public right, the Magistrate shall have no juris¬ 
diction to pronounce on the cogency of the 
evidence but must refer the matter to a civil 
. A Magistrate who does not direct his 
mind at all to ascertaining whether there is any 
evidence in support of the denial of the existence 
oi the public right and takes upon himself to 
decide the question whether a public right exists 

Q.. D .—209 


- S. 144 ( 6 )— Extension of order after its 
expiry—Power of Local Government. 

S. 144 does not permit the Local Government to 
resuscitate an order under S. 144 by extending it 
when it has already expired and is no longer in 
*° r ce. (Sale, J.) Chanan Singh v. Emperor. 
42 P.L.R. 786=A.I R. 1940 Lah. 459. 

S. 145 —Powers of Court—Matter in dis¬ 


pute—If can be referred to arbitration. 

There is no provision in the Criminal Procedure 
Code, for reference of any matter to arbitration 
or delegation of his powers by a Criminal Court 
to an arbitrator. According to -S. 145, Cr. P. 
U°ue, it is for the Court itself to make an enquiry 
and to find out who is in actual possession. The 
procedure laid down under S. 145 does not con¬ 
template that the question as to w ho is in actual 
possession should be delegated, even by the con¬ 
sent of parties to an arbitrator. The section 
directs the Magistrate himself to receive the 
evidence adduced by the parties and, on a consi¬ 
deration thereof, to come to a decision. (Ganga 
Hath. J) Ahmad Ullah v. Sriniwas Joshi. 
1940 A L.J. 758=1940 A.W.R. (H.C.) 561. 

—- S. 155 (2) — Prohibition contained in— 

Nature of. 

The prohibition contained in sub-S. (2) of 
S. 155, Cr. P. Code, is not absolute but is qualified 
by the phrase “without the order of a Magistrate 
: . . and the preventive action of the police 
19 n °t restricted to the prevention of cognizable 
offences only. The police derive their power not 
only from the Code of Criminal Procedure but 
also from the Police Act and S. 23 of the latter 
Act gives them wide powers for prevention of 
offences and breaches of the law generally. 

( Thomas, C.J. and Zia-ul-Hasan, J.) Emperor v. 
Thakuri 189 I.C. 655=41 Cr.L.J. 778=1940 
Q,W.N. 655=1940 A.Cr.C. 103=1940 O.A. 588 
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=1940 A.W.R. (C.C.) 305=13 R.O. 103=1940 
O.L.R. 492=A.I.R. 1940 Oudh 413. 

-S. 156 (3;— Scope—Power of Magistrate to 

refuse to take cognisance of offence on presenta¬ 
tion of complaint—Duty of Magistrate on presen¬ 
tation of complaint. 
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acting under the power given to him by law to 
make a complaint and his order is not open to 
appeal. (Mulla . /.) Bhoop Ram v Emperor 
1940 A W R. (H.C ) 618=1940 A.L J.876. 

S 195 (1) (b) —Applicability and construc¬ 
tion—"In relation to”—Meaning of—Offence 


//* u; Lumytuuu. non — in reianon to — Meaning of—Offence 

S. 156 (3), Cr. P. Code, relates to a stage before : committed in relation to proceedings subsequently 

the Magistrate has taken cognizance of the of- instituted' in Court—Complaint by Court 

fence and not after, but a Magistrate cannot Combetencv. 


Court—Complaint by Court— 

' - mf ’ 

A complaint by a Court is necessary under S. 
195 (1) ( b ), Cr. P. Code, in respect of an offence 
under S. 211,1. P. Code, when such offence has 
been committed in or in relation to any proceed¬ 
ing in any Court. The words ‘’in relation to" in 
S. 195 (1) (b) make it clear that the section is 
wide enough to cover a case where the offence 
alleged is committed in relation to a proceeding 
subsequently instituted in Court. When false 
information to the police is followed by a com¬ 
plaint to a Court based on the same facts and the 
same charge, S. 195 (1) (b) requires the com¬ 
plaint of the Court itself for prosecution of the 
informant under S. 211,1. P. Code, in respect of 
the false charge to the police. The agency by 
which the Court proceedings are instituted is not 
a deciding or relevant factor. There must be 
relation between the allegation to the police and 
the allegation to {he Court. Once the subject- 
matter of the false charge to the police is made 
s ^r r l-ouc, aypucs iu i..c v,* , the subject-matter of a judicial investigation, the 

proceedings and S. 351 applies to proceedings that necessary relationship is established irrespective 
have been already initiated. Looking at the of how and by whom that judicial investigation 

• ‘ * — ’ is started ( Lobo f J.C. and O Sullivan # /.) 

w—% -V T . r> t r « r « • 


fence and not after, but a Magistrate cannot j Competency. 
refuse to take cognizance of an offence upon a 
complaint made to him within the definition of 
S. 4 ( b ). S. 156 (3) does not alter the rule that it 
is the duty of a Magistrate on presentation of a 
complaint of an offence to proceed in the manner 
laid down in Ch. XVI. He cannot refuse to take 
cognizance of it and send it to the police for 
inquiry and then dispose of it by executive orders 
and by a “B" summary. {Davis, J.C and Lobo, 

J) ShahdadGudai ^.Emperor. I.L.R. (1940) 

Kar. 431=A.I.R. 1940 Sind 215. 

--S. 186—Scope —It overrides Ss. 75 to 86- 

Person arrested in place outside juiisdiction of 
Court issuing warrant—Inquiry by Magistrate 
before whom arrested person is brought—Scope 
of—Duty of Magistrate. See Cr. P. Code, Ss. 75 
to 86. 42 Bom.L.R. 904. 

--Ss. 190, 191 and 351— Relative applicability 

of Ss. 190 and 351— Detention of witness and trial 
under S. 351— Legality — Juiisdiction. 

S. 190, Cr. P. Code, applies to the initiation of 

. * . - . _, ,. « • . 1 . 


positions which Ss. 190 and 351 respectively 
occupy in the Code, the intention of the legis¬ 
lature becomes quite apparent. S. 190 appears in 
a chapter dealing with conditions requisite for 
initiation of proceedings, whereas S. 351 appears 

in a chapter dealing with matters arising out of 
proceedings already initiated. After a Magistrate 
has taken c >gnizance of an offence in one of the 
3 methods mentioned in S. 190, he gets the seizin 
of the whole case and his jurisdiction to bring 
everybody concerned in the commission of the 
offence to justice is in no way restricted—when a 
Magistrate detains under S. 351 a person who has 
come as a witness and tries him, S. 191 is not a 

bar to his jurisdiction. ( BaU,J .) MaungThet 

v, Maung Chit Kywe. 1940 Rang.L.R. 676 
-S. 195 (1) (a)— Offence under S. 182,/. P. 

Code— Initiation of proceedings—Procedure. 

Where it is proposed to prosecute a person in 
respect of the false information containe • in a 
telegram sent by him to a Sub-Divisional Officer, 
it is necessary under S. 195 (1) (</), Cr. P. Code, 
that the proceedings should be initiated on the 
complaint of the Sub-Divisional Officer or some 
officer to whom he is subordinate. ( Agarwala , 
J.) Tejnarayan Lal v. Emperor. 190 I.C. 

768=7 B.R. 35. . „ _ r „ 

-S. 195 (1) (a)— Offence under S. 186, I. P. 

Code— Proper procedure to be followed—Com¬ 
plaint by the officer concerned—Appeal, if lies. 

An offence under S. 186, I. P. Code, does not 
fall within the purview of S. 195 (1) (a), Cr. P. 
Code and the officer concerned is therefore not 
entitled to make an inquiry or issue a notice 
under S. 476, Cr. P. Code, in respect of the 
offence. Where such inquiry is started under a 
mistake but subsequently dropped and a com¬ 
plaint is made of the offence under S. 186,1. P. 
Code, the officer concerned must be taken to be 


Emperor v. Nabi Bux Khair Mahomed. I.L.R. 
(1940) Kar. 414=A.I R. 1940 Sind 209. 

-S. 195 (1) (c)—Offences specified in—Com¬ 
plaints in respect of, against persons not parties 
to proceedings before Courts, mentioned in 
S. 476—Power of such Courts to prefer. See 
Cr P. Code, Ss. 476 and 195 (1) ( c). I.L.R. 
(1940) Nag. 652. 

-S. 195—Scope—If affects Defence of India 

Rules—Charge of offence amounting to sedition, 
under R. 38(1) (a), Deience of India Rules— 
Complaint by or authority of Provincial Govern¬ 
ment—If essential for taking cognizance. See 
Defence of India Rules, R. 38 (1) (a). (1940) 
2 M.L.J. 830. 


-S. 197— Arbitrator—Prosecution of — Sanc¬ 
tion, if necessary. 

It is clear from the provisions of Sch. II, 
Para. 16, C. P. Code, that an arbitrator is not 
empowered to give a judgment at all. He makes 
an award and the Corn t passes j udgment thereon. 
An arbitrator therefore is not a Judge within the 
meaning of S. 19 or S. 21, Penal Code and sanc¬ 
tion under S. 197, Cr. P. Code, for his prosecu¬ 
tion is not necessary. ( Almond, J.C.) Pearey 
Lal. v. Emperor. 191 I.C. 91=A.I.R. 1940 
Pesh. 41. 

- S. 200—“Complaint"—Petition of protest 

to Magistrate before receipt of police report—If 
complaint. See Cr. P. Code, S. 436. 21 Pat.L.T. 
1026. , „ , 

-S. 203— Dismissal of complaint-'fresh 

complaint—IVhenmay be entertained. 

The District Magistrate who was also a Deputy 
Commissioner dealt with the original complaint 
in an unsatisfactory manner in dismissing it under 

S. 203 by passing an executive instead of a magis¬ 
terial order and thereby did not leave tbekroui- 
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plaint open to any further proceedings in any 
other Court. The case however was of consi¬ 
derable importance involving corruption in the 
administration of justice. 

. Held, that there were exceptional circumstances 
in the case which would justify the institution of 
a fresh complaint. (Almond J.) Peakey Lalz;. 
Emperor. 191 I C. 91=A I.R. 1940 Pesh. 41 
— Ss. 209 and 342—Scope and object of— 
Duty of Magistrate—Questions to accused—Pur¬ 
pose of Filing of written statement in answer to 
questions—Propriety of—Admissibility of such 
statement in evidence of trial. See Cr P Code 

S. 287. 1940 M.W.N 1163. ‘ ' 

~--S 233-CJiarges under Ss. 452. 323 and 379, 

1 . /. Lode Separate and specific mention — 
Charge, if defective. 

Where though the charge sheet mentioned the 
three Ss. 452, 323 and 179, I. P. Code together, but 

the sections and (he alleged charges under those 

sections are specifically and separately mentioned. 

coi. r C i 0 ? \ K)t c ? n,rav ene the provisions of 
J ° ( * e - ul-Hasan, J.) EmpfkoR 

v mapho Singh 189 I C 258 = 13 RO 92 = 
1940 O A. 483 = 1940 O.W N. 607 = 1940 A Cr C 
»»= I9 t°T A ,W R 1C C » 253 = 1940 O.L R 420= 

Oud C h 396 ° W ‘ N - 927=AI R - 19 40 

S. 233 Scope of joinder of charges in res * 
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In a case where there are two charges arising out 
of the same transaction, one triable as a summons 
case and the other as a warrant case, it is permis¬ 
sible for the Magistrate to try them together; but 
if he does so, he must follow the procedure laid 
down for warrant cases, and he cannot whil t 
proceeding with the two ca-es together, treat 
them separately. Where in such a case the com¬ 
plainant is absent on the adjourned date, and the 
Magistrate discharges the accused, the order 
operates simply as an order of discharge under 
S. 259, Cr. P. Code, it cannot he construed in one 
sense in respect of the warrant case in another 
sense in respect of the summons case. Afresh 
complaint on the same iacts is therefore maintain¬ 
able in respect of both offences. If, however, the 
case is tried as a summons case, the Magistrate 
has no jurisdiction to make any order otl cr than 
th .t of acquittal or adjournment under S. 247, Cr. 

P. Code. ( Beaumont , C.J. and IVassoodew, J.) 
Kanji Vijpal v Panhurang Keshav, 42 Bom 
L.R. 902=A.I R. 1940 Bom. 413. 


pect of three offences under S 409, /. p Code, and 
three offences under S. \TJ-A, I. P. Code- 

Legality. 

S. 233, Cr. P. Code, requires that for every dis¬ 
tinct offence there shall he a separate charge and 
every such charge shall be separately tried. except 
in ca-es mentioned in Ss. 234, 235, 236 and 239 

un ler C S n 400 C V S n d n c J iar fi r ed with three offences 

under S j 77 'a r ’i> 0< ^’ , an( * ^ ,rre offences 

nf A77 ' A d [■ 1 ■ .Code, there is a misjo nder 

r\ ] nS S ?> n< ,he tr,al il,e Sal. (Ganga Hath. 

(B R> ? t L n 1 ,>fr ok* 1940 A.W.R. 

tu.K.) 583 = 1940 A L J. 796. 

———S. 235— Joinder of charges—Offence of 
Marks Ac?.' d "" der S ' 6 ' Merchandise 

MsLrk«A.-, the olTencc und . er S. 6, Merchandise 

the sam} , ' was ". , t committed in the course of 
the same transaction as the offence of cheating a 

charges°V fi 7 / harg /? founts to misjoinder of 
mS. AIR*i940Cal 583. S ‘" " MAD * U 

l,ia,s!l ‘ n "r/’cct S o7 san,t' A s pPPch 

for different offences—Necessity-Legality 

Where in respect of the same tpeech a person 

153-^? PToV W ?l,° fferl f es . under Ss. 124-A and 

rate triak anH ,’t here shou . ld not be ‘«° se pa 
i H ,a , ? nd t,le accused could be convicted 

there?, 0 .' ’ "' e SeC,ions in one trial- “S? where 

lot h^ n! ■" separate trials and the accused has 
r.f‘5 Cn ff? Judlcc i the trial ca »*not he held to be 

illegal. (Thomas, CJ.) V.shamhar Dayal Tri- 

<o.. E m £ eror - 190 IC. 887 = 1940 A Cr P 
l?, 6 ^ 1940 O L.R. 648 = 1940 O A 922=1940 A 
W.R. (C.C.) 440=1940 O W N. 965 * 40 A ' 

—- Ss 247 and 259-Applicability—Charge of 

/rn,T ca f e and char 0e of warrant case arising 

taZc transac tion—Trial of both as warrant 

arrJc7S 1b p C ff 1Ce * °J cont P l oinant—Discharge of 
accused—Effect of—Jf bar to fresh complaint. 


-S 250— ApplicabHiiy — Case instituted on 

police report—Real or formal complainant. 

S 250, Cr. P. Code, will apply to information 
given by a Police Officer if that information can 
come as a complaint under Cl (a), S. 190 (1), Cr. 
P. Code ; but S. 250 will not apply to a police re¬ 
port falling under Cl. (b) of S. 190 (1). S. 250 
applies only to the formal complaint and not the 
“real” complaint. It will not apply to the real 
complainant as against the formal complaint. 
The remedy provided by' the section is summary 
and does not contemplate an inquiry which might 
be a long inquiry into a chain of informants to 
ascertain who is the real as against the formal 
complainant. The section is not therefore suscep¬ 
tible of a complete and logical application to all 
false and frivolous or vexatious cases. (Davis, 

J C., Lobo and IVeston, J J ) Emperor ?■. Mahomed 
Hashim. I.L.R. (1940) Ka«. 470 = 189 I.C. 703 
=41 Cr L J. 788 = 13 R.S. 47=A.I.R. 1940 Sind 
134 (F B ). 

- S. 250— False complaint—Finding as to — 

Necessity for. 

S. 250, Cr. P. Code, does not require a cate¬ 
gorical finding that the complaint is false hut that 
the Magistrate should lie of opinion that the 
accusation is false. (Skemp, J.) Daropadi v. 
Pars Ram. 42 P.L R. 678. 

-S. 257— Court, if bound to summon all 

witnesses. 

A Court is not bound to summon all the 
witnesses cited by an accused person and under 
the provisions of S. 257, Cr. P. Code, it has 
power to refuse to summon all the witnesses, if 
it thinks that the application is made for the pur¬ 
pose of vexation or delay or for defeating the 
ends of justice. ( Thomas , C.J.) Vishambhar 
Dayal Tripathi v. Emperor. 190 I.C. 887=1940 
A. Cr C. 136=1940 O L.R. 648=1940 O.W.N. 
965=1940 0 A 922=1940 A.W.R. (C.C.) 440. 

-S. 259—Applicability—Joint trial of sum¬ 
mons case and warrant case arising out of same 
transaction—Procedure—Trial as warrant cases— 
Absence of complainant—Discharge of accused— 

If acquittal—Second complaint—If baried. See 
Cr. P. Code. Ss. 247 and 259. 42 Bom.L.R. 902. 
-S. 274— Trial with seven jurors — Presump¬ 
tion. 
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If the Judge proceeds with seven jurors, it 
must be assumed in the absence of anything on 
the record to satisfy the Appeal Court that it was 
practicable to have more than seven jurors, that 
S. 274 had been complied with. 62 C. 900 (S.B.), 
Appr. ( Lord Wright.) Mirza Akbar v. 
Emperor. I.L.R. (1940) Lah. 612=52 L.W. 662 
=1940 OW.N. 1112=1940 P.WN. 809=190 I. 
C. 233=1940 A.W.R. (P.C.) 175=1940 A.L J. 
778=41 Cr.L.J. 871=1940 O L.R. 619=13 R.P. 
C. 88=7 B R. 118=1940 O.A. 943=A I R. 1940 
P.C. 176=(1940) 2 M.L.J. 811 (P.C.). 

-S. 275 —Construction—Finding as to accus¬ 
ed being European or Indian subject—What 
amounts to—Application for trial by majority of 
European or Indian jurors at trial in Sessions 
Court — Maintainability—Duty of Magistrate 
holding enquiry — Cr. P. Code, Ss. 443 and 447. 

From a reading of Ss. 275, 443 and 447 of the 
Cr. P. Code, it is clear that a person under trial 
is entitled to make an application to be tried 
under Ch. XXXIII of the Code, but such an appli¬ 
cation must be made before the commitment in 
the ca^e of an enquiry prior to commitment to 
the High Court. At the trial, before the first 
jury is empanelled, the accused is entitled to 
make an application to be tried by jurors the 
majority of whom are Europeans or Americans, 
if he is a European or by a jury the 
majority of whom are Indian British subjects it 
he is an Indian. If the Magistrate holding an 
inquiry is of opinion that the case ought to be 
triedunderCh.XXXIII.it is his duty to inform 
the accused of his rights under that Chapter. An 
application cannot he made at the trial under 
S 275, Cr. P. Code, unless it has been found that 
the prisoner is a European British subject or an 
Indian British subject, as the case may be. The 
Magistrate holding the inquiry is required to 
explain the provisions of the Chapter to the 
accused only if he is of opinion that the case is 
one to be tried under the Chapter. Where it is 
found that the committing Magistrate has 
explained the provisions of S. 447, Cr. P. Code, to 
the prisoner and his lawyer, that must be regard¬ 
ed as a finding of the Magistrate that the case 
is one in which the prisoner is entitled to be tried 
under the provisions of Ch. XXXIII, and there¬ 
fore the prisoner can maintain an application 
under S. 275 at the trial for trial by a jury the 
majority of whom are Europeans or Indians as 
the case may be. (Agarwala, J) Emperor v. 
Albert Barney. 1940 P W.N. 894. 

_,S. 287 —'‘Duly recorded"—Meaning of— 

Examination of accused—Object of—Evidence in¬ 
sufficient to implicate accused—Answers elicited 
by Court and recorded—If "duly" recorded— 
Admissibility in evidence at trial. 

Ss. 209 and 342, Cr. P. Code, cast upon the 
Magistrate the duty to interrogate the accused if 
the facts and circumstances proved are of such a 
nature that they tend, if unexplained, to implicate 
the acccused. The interrogation is to be made in 
order to afford him an opportunity for offering 
an explanation. Where in a case the evidence 
falls short of making out a prima facie case 
against the accused, ana is not sufficient to impli¬ 
cate the accused, if the Magistrate proceeds to 
examine the accused and record his answers, it 
cannot be said that the examination of the 
accused is duly recorded within the meaning of 


CR. P. CODE (1898), S. 350. 

S. 287, Cr. P. Code, so as to make the same 
evidence against the accused in the trial. There 
is no warrant for supplementing the evidence for 
the prosecution by statements obtained from the 
accused as the result of judicial interrogation. 
The puropose of interrogation by Court or by the 
committing Magistrate is merely to obtain an 
explanation from the accused in respect of 
circumstances appearing against him, and it is not 
to be extended to cases where the prosecution 
evidence is insufficient to involve the accused in 
guilt Gaps in the case of the prosecution cannot 
be filed by answers elicited from the accused 
during his examination by the Court. ( Krishna - 
swami Ayyangar, J.) Emperor v. Kuppammal. 
1940 M.W.N. 1105=52 L.W. 710. 

-S. 287 —“Duly recorded ”— Meaning—Preli¬ 
minary inquiry—Magistrate questioning accused 
under S. 209— Accused filing written statement— 
Such statement—If one “duly recorded" — Admis¬ 
sibility — Ss. 209 and 342. 

Under Ss. 209 and 342 of the Cr. P. Code, the 
Court is entitled to put questions to the accused 
for the purpose of affording him an opportunity 
to explain such circumstances as appear in the 
evidence against him. The questions are to be 
put by the Court and the answers to be recorded 
are the answers to those questions. There is no 
warrant for the accused or his advisers taking 
advantage of the occasion to prepare a written 
statement before hand and to put it in lieu of the 
explanation which is to be elicited and only to be 
elicited by questions in Court. Such a written 
statement filed by the accused in answer to ques¬ 
tions put to him by the committing Magistrate 
holding the preliminary enquiry, cannot be consi¬ 
dered to be a document containing the examina¬ 
tion of the accused “ duly recorded" within the 
meaning of S. 287, Cr. P. Code and must there¬ 
fore be excluded from the record at the trial. 
(Krishnaswami Ayyanqar , 7.) Rex v, Krishnan. 
52 L.W. 774=1940 M.W.N. 1163. 

- S. 287— Retracted statement — Evidential 

value of. See Bhopal Cr. P- Code, Ss. 232 and 
233 190 I.C. 322. 

-S. 288— Scope—Witnesses giving evidence 

before committing Magistrate as to certain facts 
—Subsequent change of evidence in Sessions 
Court—Depositions before com?nitting Magis¬ 
trate—Admissibility at trial. . . 

Where witnesses depose to certain facts berore 
the committing Magistrate, but before the ses¬ 
sions Judge change their testimony and state that 
they have no personal knowledge of the occur¬ 
rence, it is open to the Sessions Judge to admit 
under S. 288, Cr. P Code, the depositions given 
by those witnesses before the committing 

Magistrate and treat the same as substantive evi¬ 
dence at the trial. (Burn and Laksh ™ a ” a J?vj’ 
JJ.) Pachayanna Goundan, In re. T 1 7° 7 “ w * 

N. 1235=52 L.W. 634=0940) 2 M.L.J. 767. 

-S. 350 —Object and scope of—Trial de novo 

by successor—Cross-examination on comtntssio 

of witness examined on commission m prev* 

Ttllo clearly i. to provide that 
the Magistrate should, if the c ‘ r ?umstances s^ 
require decide the case only on eviden 
has himself recorded, upon the evidence of 
nesses that he has seen. In a trial denovo by ™ 
previous Magistrate’s successor, the purpos 
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which governs this section cannot be assisted by 
the cross examination upon commission of a 
witness whose evidence has been recorded upon 
commission in the previous proceedings and 
whom the Magistrate has never seen. (Davis, J 
C. and Weston, J.) Sukhramdas v. Emperor. I. 
LR. (1940) Kar. 498=A I.R. 1940 Sind 193. 

--S 350 (1) Proviso and S 257— Applicabi¬ 
lity—Witness examined on Commission-Recalling 
and rc-hearing of—Necessity for. 

The proviso to S. 350 (1) applies where the 
accused in a trial de novo by the previous Magis¬ 
trate’s successor himself has demanded that the 
witnesses should be resummoned and reheard. 
But a demand of this sort cannot apply to the 
case of a witness who has never been summoned, 
never been heard by the Court and whose evi¬ 
dence has only been taken upon commission in 
previous proceedings. The Magistrate has a 
discretion under S. 257 and he cannot be said to 
have exercised the discretion wrongly in refusing 
to compel the attendance of the witness. (Davis. 
J. C. and Weston, J .) Sukhramdas p. Emperor 
I.L.R. (1940) Kar. 498=A.I.R. 1940 Sind 193. 

--S. 351—Applicability. See Cn. P. Code, 

Ss. 190, 191 and 351— Relative applicahility. 
1940 Rang L.R. 676. 

-S. 367 (5 )—Award of lesser penalty—Duty 

of Court to give Proper reasons. 

The Court while awarding the lesser penalty 
must give proper reasons for doing the same, j 
The remark that there had been a dispassionate I 
consideration of all the circumstances is not suffi¬ 
cient reason in the eye of law to justify the award 
of a lesser penalty. (Mir Ahmad and Soofi. JJ ) 1 
Mianji Kiian v. Emperor. A.I.R. 1940 Pesh. 
49. 1 

-S. 369— Applicability —Appellate Magis¬ 
trate postponing decision to await examination of 
new witnesses by the lower Court—Subsequent 
decision without such evidence—Propriety. 

W here an appellate Magistrate passed an order 
that before he decides the appeal the evidence of 
certain new witnesses should be taken by the 
lower Court and sent, it is not a judgment to 
which S. 369, Cr. P. Code, applies. Nevertheless, ■ 1 
if the Magistrate decides the appeal eventually j 1 
without the new evidence, the procedure adopted 
would be highly irregular, (Zia-ul Hasan, J.) I 
Emperor v. Madho Singh. 189 I.C. 258=1940 1 . 
O L R. 420=41 Cr L J. 725=1940 O.W.N. 607= 1 : 
1940 O.A. 483=1940 A.W R (C C.) 253=13 R ' 
O 92=1940 A.CrC. 98=1940 O.W.N. 927=A. 1 

I.R. 1940 Oudh 396. I 

-S. 393—Scope—If controls Whipping Act 1 

—Age limit. See Whipping Act, Ss. 3 and 5. - 
I.L.R.jf 1940) Kar. 477. c 

~ 77 S. 418 —Appeal against conviction under t 
Ss. .66 and 302, /. I J . Code—Trial by jury for I 
S. 366 and with assessors for S. JO 2—Jury's 5 
verdict unanimous—Accused if can attack, in the ; 

absence of misdirection, facts about kidnapping in t 
appeal against the charge of murder—Murder 
trial—Ambiguity in procedure—Dene fit to ac- a 
cused. ( 

Where an appeal is preferred against convic- E 
tions under Ss. 366 and 302, I. P. Code and the - 
trial of the offence under S 366 was by jury and a 
under S. 302, with assessors and the jury's 
verdict is unanimous, and the facts relating to the C 
two offences are so connected together, it is open i tl 
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>y to the accused to challenge every fact on which 

a the conviction under S. 302 rests though i„ an 

»n appeal against conviction under S. 366 only it 

d would not have been open to him to question the 

/ , same facts. In a case when a man is on trial for 

I. ; his life every ambiguity in the law of procedure 

l should be resolved in his favour. (Grille and 

v , Hose, JJ.) Moujilal v. Emperor. 1940 NLT 
g i 565. 

1 - S. 435 Jurisdiction of District Magistrate 
e -Order under S. 145 by Subordinate Magistrate 
j- —1 ower of District Magistrate to set aside— 
e Procedure. 

1. The jurisdiction of a District Magistrate in 
e respect of proceedings under S. 145, Cr. P. Code 
I, | held before a Subordinate Magistrate, is an 
appellate jurisdiction. lie has not even power to 
l revise the order of the Magistrate himself. All 
i he can do is to call for the record under S. 435, 

> i Cr. P. Code, and if he considers that the order 

r i should be interfered with his duty is to refer it 
. to the High Court under S. 438. Cr. P. Code. He 

r straightaway. Before 
referring the case to the High Court, it is desir- 
» able that lie should hear the opposite party also. 

‘ Luti Singh Ram Kirit, 1940 

I P.Vv N. 77 7. 

; -- s 436 —Power of Sessions Judge—Petition 

of protest to Magistrate be fore receipt of police 
- report—If "complaint”—Order "file” on such 
i petition—Competence oj Sessions Judge to direct 
I further inquiry. 

An anticipatory protest petition, i.e., a petition 
made to the Magistrate before the receipt of the 
i police report, amounts to a petition of complaint 
on which the petitioner must be examined under 
I S. 200, Cr. I’. Code. Where on such a petition 
the Magistrate merely passes an order, “file”, it is 
competent to the Sessions Judge to order further 
inquiry under S. 436, Cr. P. Code. (Dhavle, l ) 
Saidu Khan v. Gaya Prasad. 21 Pat.L T 
1026. 

-S. 439— Acquittal— Interference — Princi¬ 
ples. 

In all cases of application for setting aside an 
order of acquittal, the power is one to be cxer- 
! cised only in exceptional cases and with caution. 
Where there are signs in a judgment of a possi¬ 
ble failure of justice and where the Sessions 
I Judge has not exercised a proper judicial mind 
and has come to a decision without a proper 
review of the evidence, the order of acquittal 
must be set aside and a rehearing ordered 
(I orke and Dennett, JJ.) Ram Lal v. Ram 
Pi are. 1940 O A. 1142=1940 O.W.N. 1257. 

-S. 439— Enhancement of sentence—Powers 
of Pligh Court—Murder—Sentence of transpor¬ 
tation on ground that evidence is circumstantial— 

It justified—Enhancement. See Penal Code 
S. 302. (1940) 2 M.L J. 895. ' 

-S. 439— Enhancement of sentence — Prac¬ 
tice. 

In a criminal trial the Court in revision is 
always reluctant to enhance sentences suo motu 
(Mir Ahmad and Soofi, JJ.) Mianti Khan v 
Emperor. A I R. 1940 Pesh 49. 

'S-. 439 Order under S. 494— Revision 
application by ivitness—Maintainability. 

_ A V*°^ de , r made by a Magistrate under S 494 
Cr. P. Code, can be set aside in revision even if 
the revision application is made by a witness in 
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the ca^e who is the aggrieved person. (Davis, 
C.J. and IVeston, J .) Fakir Chand Ramkrishin 
v. Murad Umar. A.I.R. 1940 Sind 233. 

-S. 439— Quashing proceedings — Summons 

case wrongly tried as warrant case—Dilatory 
trial—Error discovered No suitable evidence by 
prosecution towards end of trial—Retrial order¬ 
ed — Quashing. 

A summons case was wrongly tried as a 
warrant case and the error in procedure was not 
pointed out by the Crown until the case was 
practically finished. The Magistrate thereupon 
ordered a fresh trial against which the accused 
came up to the High Court in revision. 

Held, that further proceedings pending against 
the accused should he quashed in as much as the 
trial was conducted in a most dilatory manner by 
the Crown who had been given adjournments 
which would have been quite unsuitable in a 
summons case and who had not produced evi¬ 
dence which could sustain a conviction. ( Hender¬ 
son and Khundkar. JJ ) D. Mody v. Emperor. 45 
C.W.N. 53=A I.R. 1940 Cal. 579 . 

-Ss. 443 and 449—Scope—Right to be tried 

under Ch. XXXIII—When to be claimed—Appli¬ 
cation at trial in Sessions—Maintainability—Duty 
of committing Magistrate. See Cr. P. Code, 
S. 275. 1940 P.W N. 894. 

-—S.476— Application not made immediately 

—If may be entertained. 

It cannot be said that there is a legal bar to 
the entertainment of an application not made 
immediately. (Blacker, J.} Tawala Parshad v. 
Ram Parshad. A I R. 1940 Lah. 526. 

-S 476 —Application under—Duty of Court 

—Dismissal for non-appearance of applicant— 
PVOb v tv 

An application under S. 476 is entirely different 
from a complaint; it is merely the means of 
drawing the Court's attention to the fact that an 
offence appears to have been committed in pro¬ 
ceedings before that Court, a fact, which it can 
in the majority of cases verify even without the 
help of the applicant. It is manifestly most im¬ 
proper for the Court to shirk its obvious duty of 
applying its mind to the question whether it 
should make a complaint or not, merely because 

the applicant does not appear in support of his 
application. There is no provision of law making 
it necessary to examine the applicant on his appli- 
cation as there is in the case of a cornplamt. 
Further Ss. 476-A and 476-B do not talk about 
dismissing an application but in one case of 
rejecting it and in the other case of refusing to 
act on it. It is, therefore, improper to dismiss 
the application merely because the , , a PP hc ^ ,s 


CR. P. CODE (1898), S. 488. 

-S. 476— First application dismissed for non- 

appearance of applicant—Second application — If 
can be made. 

There is no provision of law that a second 
application under S. 476 cannot be made where a 
first application has been dismissed for non- 
appearance of the applicant. The principle of 
14 nemo debet" is not applicable where there has 
been no inquiry on the merits. (Blacker, J.) 
Tawala Parshad v. Ram Parshad. A.I.R. 1940 
Lah. 526 

-S.476— Pozverof Court — Offences not re- 

ferredjo in S 195 —Inclusion in complaint. 

S. 476, Cr. P. Code, is an enabling section and 
does not debar a Magistrate from including in 
his complaint offences not referred to in S. 195, 
Cr. P. Code. Nor does it debar the Magistrate 
to whom the complaint is presented from issuing 
process for such offences, if from the facts 
alleged they appear to have been committed. 
(Davis, J.C. and Weston. J.) Dharmumal Ten- 
mal v. Teunmal Lakhraj. I.L R. (1940) Kar. 
500=190 I.C. 119=41 Cr.L.J. 821=13 R S. 52= 
A.I.R 1940 Sind 133. 

-Ss. 476 and 195 (1) (c) — Power of Courts 

mentioned in S. 476—Complaint against persons 
not parties to proceedings before them, in respect 
of offences specified in S. 195 (1) (c). 

S. 476, Cr. P. Code, does not inhibit the classes 
of Courts mentioned therein from making a com¬ 
plaint in respect of any of the offences specified 
in S. 195 (1) (c) against persons not parties to a 
proceeding before it, in which or in relation to 
which the offence was committed. (Stone, CJ . 
and Clarke, J ) Abdul Rahim Khan v. Pusiabai. 

I. L.R. (1940) Nag. 652. 

-S. 476-B— Order dismissing application in 

d ef a u 11—A ppealability. 

S. 476-B gives an appeal against a refusal to 
make a complaint, not against a dismissal of an 
application in default (Blacker, /.) Jawala 
Parshad v. Ram Parshad. A.I.R. 1940 Lah. 
526. 

-S. 488— Claim by tvife — Opposite party 

behaving badly—Date from ivhich maintenance to 
be awarded. 

In an application for maintenance by a wife 
where the opposite party is found to have 
behaved badly so as not to deserve any sympathy 
or consideration, the Magistrate should award 
maintenance not from the date of his order but 
from the date of the wife’s application. (Davis, 

J. C. and Lobo, J.) Hemibai v. Kundjbai. A.I. 

R. 1940 Sind 222. 

— S. 488—“ Just cause ”— Wife suffering from 
unpleasant disease not uncommon, incurable or 
serious—If just cause for husband's refusal to 


not present. However, there would be nothing live with wife. 

wrnnff in rejecting the application on the ground The fact that the wife is suffering from some 


wrong in rejecting the application on tne gruu.m 
that it does not give sufficient indication of facts 
and that the applicant is not there to supplement 
it. (Blacker, J ) Jawala Parshad v. Ram Par¬ 
shad. A.I.R. 1940 Lah. 526. 

_S 476— 'Civil Court'—Spedal Judge acting 

under U. P. Encumbered Estates Act, if included. 

A Special Judge sitting as a Court under the 
U. P. Encumbered Estates Act has jurisdiction 
as a Civil Court to proceed under S. 476 of the 
Cr P Code. (Torke, J.) Mahomed Mehdi v 
RamjtlTal. 1940 O.A. 981=1940 A.Cr. C. 150= 
1940 O.W.N. 1004. 


unpleasant female disease which is not uncom¬ 
mon, incurable or serious, is not just cause for 
the husband’s refusal to live with his wife, espe- 
cially so when the wife is in fact proved to have 
been cured. ( Davis t J.C atid Lobo . /.). Hemibai 
v. Kundibai. A I.R. 1940 Sind 222 . 

-S. 488— Maintenance to children- Offspring 

aged 20— "Inability to maintain himself"— Burden 

^The word "child" in S. 488, Cr.P. Code,.whe- 
ther it means a human being under any particular 
age or whether it is used in the more general 



\ 


334 1 


CIVIL, CRIMINAL AND REVENUE, 


CR. P. CODE (1898), S. 488. 

sense as meaning any offspring, however old, of 
a human being—is qualified by the phrase 

• U ?n b C i to ™ a, . nta,n ^self A person whose age 
is 20 and who is healthy is presumed to be capable 
ot maintaining himself and the burden of proving 
the contrary is in any case on him. ( Young C J 

42P B L r '"743 0 Mahomed Yar Ali Mahomed* 

7 T" S 48 ,8— Maintenance claim by wife—Hus¬ 
band member of joint Hindu family—Order— 
torm of—If can be against family 

fwl lere i l husband is a Jmember of a joint Hindu 
family and is represented by his father in proceed- 

wiil Zt r h S ;^r Cr - P * Codc * instit uted by his 
wife, though the Magistrate has to consider the 

the . fam,, y> determining what sum 

o?der shou'ld r hp thC Wlf i f ° r - main *enance, the 
h V d b P assed a Kainst the husband 
himself and not against the joint family. A wife, 

however, cannot be deprived of her ri^ht to 

ord'ern 0 ^ 06 n0r be dcbarred from obtaining an 
order of maintenance nor can she be deprived of 

her right to enforce the order, even, if necessary 

me f° r r d r r tenClngtl,e husband to i.npdson- 
meru f or failure to pay maintenance merely on 

ofnfm n H t iat ! he hjfbandis a member of a 

HEMinir ndU J ami y ‘ ( Dt l vls • AC. and Lobo, J.) 

Hemwai V. KUNDWAI. A I.R 1940 Sind 222. 

ZZlfd n? 8r ~ P ?u ,eS r C i aim wife-Husband 

h allrn jd J ° lnt \ Hlndu family—Husband false- 

7X-PrZ^ure ndS be ">° d ‘ 

c0 ’'empiate proceedings against 

teainnih rn l merely because the husband 
m2*!,? he I )roceG dings are taken is a 

whSe Ihe f h^V°!?‘ H ,T du therefore 

mirr.H !4 sban j| 1S alleged falsely to have com- 

‘ ed f U1C1 . d > C ° r x f been ''ordered, a more proper 

band’s fat her'a Ma « ,stra,ei j ‘o treat the bus- 
ana s lather as a witness and not as a party to 

{5 v e xf P roc «dmgs. (Davis, J. C. and Lobo, J ) 
HfcM1B AI v ‘ Kunoijiai. A.I.R. 1940 Sind 222. 

/M/ . S. 438—Procedure—Jurisdiction of Mag is- 
hubZ,d\ ' d \ re . c . im, J attachment of movables of 
troTerfv* ltahll P' ndH . / u ”‘./y and holding faint 

p \fSt y K. * or Maintenance—,Legality 

S 488 tha? COm 1 CS 1 to a fin ding under 

Rs 40 n/r rn *L fc i s cn i u,cd to maintenance at 

maimeSanri A h but does not P a « a proper 
SJiSi! n .t nce ? rder in prec,se ^rms and at once 
hl.fhi tbC - at'^ment of the movables of the 

A; liible* ««t^n- j T 

an T d h, be r b l.[, h y e -rrid 

foruid%rer,f , :rce W d h 7 b 'a h mat? 

of S 488 afand 8 /]? - ‘ pr ° p 7 order in ‘h«”«ms 

, (2) ls Passed and after an an- 

pl cation is made by the wife under S. 488 (3) 

Cr P. Code, for the enforcement of the order 
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child, if he succeeds, the proper course f or him is 
to approach the Criminal Court under S 489 (2) 

va r ;: ;• Code H a,ld ask f or the cancellation or 

£" at J°?,° f i le ,°, rdtr for maintenance. ( Mya 
Buand Mosely, JJ.) u. Arzf.ina v. Ma Kyin 

I.R W 194O^Rang T 298. 194 ° L R ’ 668=A ' 

~ —S. 494 —Duty of Magistrate to exercise in¬ 
dependent judgment. 

“Consent" within the meaning of S. 494 means 
a consent freely given by a free and independent 
Magistrate. The Magistrate must not surrender 
his authority to the District Magistrate, but must 
act judiciously and come to his own independent 
conclusion as to whether withdrawal ought to be 
permitted or not upon a consideration of all the 
relevant circumstances. The Ala^istrate also 
mu>t not surrender his authority and discretion, 
as such, to the Executive Government. (Davis, 

C J. and Weston, J.) Fakirchand Ramkrishin 
v. MuradJJmar. A.I.R. 1940 Sind 233. 

- S. 494 —Extraneous reasons—If proper. 

Reasons extraneous to the case are not proper 
reasons for the withdrawal of the case. (Davis, 
C.J.and Weston, J .) Fakirchand Ramkrishin 
v. Murad Umar. A.I.R 1940 Sind 233. 

— S. 494 —Reasons for permitting ;withdrawal 
—Duty of Court to record. 

An order under S. 494, Cr. P. Code, consenting 
to the withdrawal of a case is a judicial order; 
lobe a judicial order there must he reasons 
underlying it. These reasons should be capable 
of articulate expressions. Hence in the interests 
of justice reasons should be given by a subor¬ 
dinate Magistrate so that the High Court can 
judge whether the Magistrate’s discretion has 
been rightly exercised. (Davis, C.J . and Weston, 

L) Fakirchand Ramkrishin v. Murad Umar. 

A.I.R. 1940 Sind 233. 

S. 495— Duty of Magistrate — Application 

f ^ aa f J ^ . .. _ . 4 / * A < I f • . ■ 


border under S. 48 d-Oecree-SubsegueVJp'ro' 


—. - — ~ v j awa —si yyi it hi ii;/* 

for permission—Proper authority to deal with— 
—Engagement of advocate privately engaged by 
complainant—Propriety 

Where an application is made to a Magistrate 
tor permission to conduct the case on behalf of 
the prosecution, the proper authority to deal with 
the application is the Magistrate himself. In the 
prosecution of a case of murder an advocate 
privately engaged by the complainant is not a 
proper person to conduct the prosecution. The 
Crown, stands for justice and not necessarily for 
a conviction and in a prosecution on behalf of the 
Crown private interests and private feelings 
should have no place. (Davis, J. C.) Ahmad 
Mahomed Ismail v. Emperor. I.L.R. (1940) 
Kar. 482=A.I.R. 1940 Sind 220. 

“ S. 495 (1) and (4)— Applicability—Case 
under S. 110— Police Officer inquiring into case — 
Application for permission to conduct case before 
Magistrate on behalf of prosecution—Propriety 

S. 495 (4) Cr. P. Code, does not apply to the 
case of an inquiry under S. 110, Cr. P. Code, be¬ 
cause a person in respect of whom an inquiry is 
being held under S. 110, is not being prosecuted 
lor an offence. On the other hand S. 495 (1) 
would apply because the Magistrate is inquiring 
into a case. Under S. 495 (1), the Magistrate has 
a discretion to allow a Police Sub-inspector to 
conduct the prosecution or not. it is generally 
undesirable fora Police Sub-Inspector whp hai 


> 
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been inquiring into case under S. 110 to conduct 
such case before the Magistrate; and if the 
Magistrate refuses to allow the Police Sub-In¬ 
spector to conduct the prosecution case, he is en¬ 
titled to so exercise his discretion. ( Beaumont, 
C.J. and Wassoodew, J.) Emperor v. Anandya 
Sambhya. 42 Bom.L.R. 909=A.I.R. 1940 Bom. 
416. 

-S. 499 —Bond for attendance ondaytobe 

thereafter given—Reasonable notice of that day — 
Necessity for. 

Form No. 25 in Sch. V, Cr. P. Code, provides 
for the time referred to in S. 499, Cr. P. Code, 
to be not only a specified day but also a day on 
which the accused may thereafter be required to 
attend. Nevertheless when the bond takes this 
latter form, a reasonable notice must be given to 
the accused and his surety of the day on which 
the accused’s attendance before the Court is re¬ 
quired. (Davis, J.C. and Lobo, J .) Fateh 
Chand v. Emperor. I.L.R. (1940) Kar. 479=13 
R.S. 51 = 189 I.C. 800=41 Cr.L.J. 802=A.I.R. 
1940 Sind 136. 

-S. 502— Discharge of surety—Procedure. 

S.502, Cr. P. Code, does not provide for a 
Magistrate discharging a surety so soon as he 
applies. The Magistrate shall issue a warrant 
directing the arrest of the accused, and only on 
the appearance of the accused before him does the 
Magistrate then discharge the surety. He can¬ 
not discharge the surety before the accused 
appears or is brought before him. (Davis, J C. 
and Lobo, J.) Fateh Chand v. Emperor. I.L. 
R. (1940) Kar. 479=13 R.S. 51=189 I.C. 800= 
41 Cr.L.J. 802=A I.R. 1940 Sind 136. 

_ S. 507 (2) —Trial de novo by Successor- 

Examination and cross-examination of witness on 
commission in previous proceedings—Admissibi- 

^*In the trial de novo before the successor of the 
previous Magistrate, the examination and cross- 
examination of a witness taken on commission in 
the previous proceedings is admissible without 
anything further in subsequent proceedings. 
(Davis, J.C. and Weston, J.) Sukmramdas v. 
Emperor. I.L.R. (1940) Kar. 498=A.I.R. 1940 

Sind 193. 

-S. 514— Forfeiture of bond—Notice to 


surety—If necessary. 

S. 514, Cr. P. Code, requires the Court to 
record grounds of the proof that the bond has 
been forfeited and a bond for appearance is for¬ 
feited when the accused does not appear, but it 
does not require the Court to issue notice to the 
surety to show cause why the bond should not be 
forfeited. The Court may issue notice to show 
cause why the penalty resulting from the forfei¬ 
ture should not be imposed. (Davis, J.C. and 
John J) Fateh Chand v. Emperor. I L.R. 
( 1940 ) Kar. 479=13 R.S. 51=189 I.C. 800=41 
Cr.L.J. 802=A.I.R. 1940 Sind 136. 

--S. 522 —'Force'—Meaning of. 

The only force that is contemplated by S. 522 is 
force as applied to a human body—the use of 

force as mentioned in Ss. 349 and 350,1. P. Code. 
Hence, where the complainant was dispossessed 
of his house in his absence, no criminal force can 
be said to have been used to any person. No 
order can therefore be made under S. 522. 40 f. 
L.R.923 Over.; A.I.R. 19 ? 9 Lah. 184, App. 
(Din Mahomed and Ram Lall, //.) Narain 


CR. P. CODE (1898), S. 540. 

Singh v. Panna Lae. 42 P.L.R. 791=A.I,R. 
1940 Lah. 460. 

- S. 522 — 4 Force’—Meaning of. 

Criminal force as defined in S. 350 contemplates 

force used to a person and not to a thing where 
the complainant was dispossessed of his property 
in his absence, by breaking open his lock no 
criminal force can be said to have been used to 
any person. No order can therefore be made 
under S. 522, Cr. P. Code. (Almond, J. C.) 
Kalal Din v. Emperor. A.I.R. 1940 Pesh. 51. 

■ - — -Ss. 529 and 197 — Applicability — Wrong 
sanction under S. 197— Special appointment of 
Magistrate otherwise competent to try case. 

Where in consequence of a wrongly given sanc¬ 
tion under S. 197, a Magistrate otherwise com¬ 
petent to try the case is specially appointed to try 
the particular case, the provisions of S. 529 have 
no application. (Almond, J. C.) Peary Lal v. 
Emperor. 191 I.C. 91=A.I.R. 1940 Pesh. 41. 

-S. 537— Sanction under S. 197 for prosecu¬ 
tion wrongly given—Magistrate otherwise compe¬ 
tent to try case specially appointed—Proceedings 
if vitiated. 

The irregularity in the proceedings before the 
trial in consequence of the sanction of the Local 
Government under S. 197, Cr. P. Code, for prose¬ 
cution having been wrongly given resulted in the 
appointment of a special Magistrate who was 
even otherwise competent to try the case. There 
was also a further irregularity in consequence 
thereof during the trial as the Magistrate refus¬ 
ed to stay proceedings pending a transfer appli¬ 
cation by the accused to the High Court. 

Held, that it was necessary for the accused to 
show that as a consequence of the irregularities 
there had in fact been a failure of justice and 
that in the circumstances of the case there had 
been no actual miscarriage of justice. ( Almond, 
J.C.) Peary Lal v. Emperor. 191 I.C. 91=A.I. 

R. 1940 Pesh. 41. 


-S. 540 —Discretion of Court—Right of pro¬ 
secution to summon fresh zvitnesses in Sessions 
Court for first time—Witnesses sought being 
accomplices—Duty of Court. 

Under S. 286, Cr. P. Code, the prosecution is 
not confined to the witnesses examined before 
the committing Magistrate, but may examine 
other witnesses as well, in the Sessions Court. 
But the prosecution is not entitled to have fresh 
witnesses summoned for the purpose of their 
evidence being taken and considered in the trial. 
If the prosecution has additional witnesses ready 
and available to it for giving evidence, their 
evidence may be taken and there is no legal 
objection to that course. But if the evidence of 
fresh witnesses cannot be made available without 
the intervention of the Court, the Court under 
S. 540, Cr P. Code, has to be satisfied that the 
case is a fit one for exercising its discretion by 
summoning the witnesses and that the evidence 
of the witnesses is essential to the decision of the 
case, before it will decide to call them. When 
the witnesses sought to be summoned are accom¬ 
plices whose evidence must be received witn 
caution and only after corroboration in material 
particulars, the Court will decline to have them 
summoned when the Court is not satisfied that 
their evidence is essential to the y us l decision of 
the case. (Krishnaswami Atyangar, /.) Ke* v * 
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Narayana Rehdi. 52 L.W. 790-1940 M.W.N. 
1164. 

CRIMINAL TRIAL—Ambiguity in procedure 
—Murder trial—Benefit to accused. See Cr. P. 
Code, S. 418— Appeal against conviction under 
Ss. 366 and 302 I. P. Code. 1940 N.L J. 565 

- Burden of proof —Duly of prosecution to 

prove guilt of accused beyond reasonable doubt. 

There is no question in a criminal case of the 
accused being required to prove his innocence. 
The burden of proving that the accused is guilty 
is always on the prosecution, and the accused can 
he convicted only if lie is proved to be guilty 
and not merely because he fails to establish his 
innocence. If-any explanation that the accused 
chooses to give i> not proved beyond doubt, he 
cannot claim to be innocent; but even so, if his 
explanation throws any reasonable doubt on the 
prosecution story, he would be entitled loan 
acquittal, not because he proves the facts and 
circumstances referred to. for instance, in Ss. 105 
and 106 of the Lvidence Act, but because the pro¬ 
secution has failed to establish the guilt of the 
accused beyond reasonable doubt. When the pro- 
secution has proved facts and circumstances from 
which the guilt of the accused can be properly 
inferred, and the explanation offered by the 
accused is rejected, there is nothing left to 
throw a . n y doubt on the prosecution case, the 
accused is liable to be convicted. But the onus 

oi Proving the guilt of the accused beyond 
reasonable doubt never changes; it always rests 
on the prosecution. Even in those cases in which 
tic accused is required to produce evidence on 
some point or other, and does so, the rejection 
01 this evidence as unsatisfactory does not ncccs- 
sanly warrant the conclusion that the accused is 
guilty ; the prosecution is hound to fail in every 

S??o e Kr n u W 5' ch [ he 8 ui,t °f the accused is not 

Snnh# Sh mi° n , lhe , evidence beyond reasonable 

.!?“!?• iP£ a >f’jL;\ R agiiunatii Goi'i: ?/. Em¬ 
peror. 21 Pat L T. 1021. 

—---—Con/e rr ion Admissibility—Considerations 
J C urt Pree and voluntary nature of cunfes- 

nPr7 I f ros ? cutio >'—lf bound to prove—A It pai Is 

) < nfesston—If t () i e gi veu ia j weight. 

* confusion are not entitled to 
tr! l ' ^ l,t 11 the duty of every Court 

, ^ ,,r . e . ver y carefully into all the circmns- 

fessfon T ‘ '. aVC I , cd to '! ,e »» a king of the con- 
- i l ,e length of time during which an 

mad* liS?S rS< < ,n was *?* P°l'9 e custody before lie 
tin- rnncirl on ^? ss, °n is an important element for 
adm^«fh?.?r at, ? n ° f the Court in reference to the 
bilitv nf ° * he .confession. The admissi- 
the fnriQ 6 ? 0 / Con Session must he decided on all 
from 1 I 1 #. •. u r roim ding circumstances and also 
iTe f thP«. v" S,C evi(,cnt!e <’ f tlic confession 
Iiofneecsw' ,,g ! 1G hard ari <« fast rule. It is 
prove th'u y /i° r t ,e prosecution affirmatively to 

voluntarily' mai'lr i'? 5 r frcelv a » J 

IfiiAnwAWhic S ■ "«»«. -L) Emperor v . 

? ,SKS * R - «2 Bom.L.R. 938. 

Adn,is5ibiliiv Sl c n ~'i^ x ' ra 'i u<1,cial :in ' 1 retracted— 
oSS 1-viniN'ci! Act, S 24-Rctkact- 

—Cmi/., - “"WSSION. 1940 N.L.J. 623. 

'»i'*ibilit/ nll S j°”~ ‘'Med confession — Ad- 

accused RuUns to-r Ji""! c .°"1 ess ° r “"< l . r °- 

Aconf #>c.; • t0 Corroboration — Necessity. 

tor y merely becausT,V° ~ ,C TCfiarii ? 1 a * il,vo,nn : 

O I) 
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the maker of the confession, the refracted confes¬ 
sion may he made the basis of conviction if it is 
believed to be true and voluntarily made; as 
against a co-accused, the C ourt as a rule of 
prudence and caution, should not rely on it with¬ 
out independent and lull corroborative evidence. 
The corroboration should not only confirm the 
general story of the alleged crime but must also 
connect tin co-accused with it. It is however not 
illegal to convict an accused person on the con¬ 
fession of a co-accused ; nor is there any rule of 
law requiring a retracted confession to be sup¬ 
ported by corroborative evidence in material 
particulars. \ he use to be made of such a con- 
j fessior. is more a matter of prudence than of law. 

( lladia.J.) Emperor?/. Bn acavandas Bisesar. 
42 Bom L R. 938. 

- Cross cases—Hearing by same assessors 

and decision by same judament — Legality. 

The procedure by which two cross-cases, tried 
separately, are beard by the same set of assessors 
and decided by the same judgment is not illegal ; 
but the danger is that by adopting this method 
(he Courts are liable to mix up the evidence in 
the two records. If they do so, the procedure is 
irregular and it is difficult to hold that the irre¬ 
gularity is one that can be condoned by reason of 
absence of prejudice to the accused. It is almost 
inevitable that in such cases there must be pre¬ 
judice to the accused. {Young, C J. and Sale. J.) 
Khaik Mahomed v. Emperor. 42 P.L.R. 809r= 
A.I.R. 1940 Lah. 466. 

- Evidence — Admissibility — Behaviour of 

police dog. 

1 In a case of house-trespass a police officer took 
( the police dogs to the place where a man was 
I suspected to have climbed over the wall. He 
allowed them to smell that place and then he tools 
them to a group of eight people who were sitting 
close by including the accused. He stated that 
one of the dogs pointed to the accused but the 
other dog did not do so as it was ill that day. The 
fact which the prosecution sought to establish 
was that the smell of a certain person who had 
been in one place was the same as that which the 
dog pointed out. 

Held, that the behaviour of a dog could not he 
evidence in the case and that such evidence was 
completely irrelevant. ( Almond , J.C.) Said 
Ai i v. Emperor. A I R. 1940 Pesh. 47. 

- Evidence- Charge of murder—Evidence 

proving that accused inflicted fatal loour.ds — In¬ 
juries on accused unexplained—If ground for 
rejecting evidence—Sentence—Injuries found on 
accused—If ground of mitigation of sentence. 

Where in a trial on a charge of murder the 
evidence is clear that it was the accused who 
inflicted the fatal wounds upon the deceased, it is 
not possible to reject that evidence merely 
because the prosecution witnesses do not explain 
how the accused himself came by bis injuries. 
Where the accused is properly convicted of 
murder and it is found that the attack upon the 
deceased was deliberate, the severe injuries 
received by the accused cannot be considered as a 
reason for mitigating his punishment. (Burn 
and Lakshmana Rao. /./.) Suiujicadu, In re. 
1940 M.W.N. 1236-52 L.W 884-(1940) 2 M L. 

J.1018 

_____ _ Evidence—Necessity for j nil and eon, 1. 1 - 

»s retracted. As against sive evidence — Evidence casting suspicions on 


2 in 
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accused—Sufficiency of— Charge against woman 
of causing death of her new born child by drow¬ 
ning it in cesspol—Facts to be proved. 

Where a woman is charged for an offence of 
murder under S. 302, I. P. Code, by intentionally 
causing the death of her new born infant by 
drowning it in a cesspool on or about a particular 
date, the prosecution must not only prove that 
she was recently delivered of a child, but also 
that the body of the child found in the cesspool 
was the body of her child. Evidence tending to 
show that the accused was in an advanced state of 
pregnancy shortly before the date in question 
and was delivered of a child before the finding of 
a dead child in the cess-pool would not be enough 
for a conviction, for those circumstances only 
cause a suspicion against the accused. In the 
trial of an accused for a crime suspicion cannot 
be made the ground of a finding of guilty by the 
jury, and in such a case it must be held that there 
is no case to go before the jury. ( Krishnaswami 
Ayyanaar, J.) Empf.ror v. Kuppammai.. 1940 
M.W.N. 1105=52 L.W. 710. 

- Evidence—Value of — First information 

report . 

The first information report is not a piece of 
substantive evidence but it can be used only as a 
previous statement admissible to corroborate or 
contradict the author of it. ( Wacir , 7.) Ahmed 
Shah v. State. 42 P.L.R.J. & K. 362. 

- Investigation—Getting statements repeated 

before witnessesPropriety. 

In principle, it is of course objectionable for a 
police officer who has received information from 
the accused and is proceeding to act on that in¬ 
formation to get him to repeat that information 
before witnesses. ( Grille and Gruer, JJ.) 
Bharosa Ramdayal v. Emperor. I.L.R. (1940) 
Nag. 679=1940 N.L.J. 623. 

- Judgment — Contents—Duty of trial Courts. 

It is not sufficient for trial Courts to give a 
summary of the various statements in their judg¬ 
ments but they should judge and assess the true 
evidentiary value of these statements. The judg¬ 
ments of judicial Courts should be self-contained 
and should contain a proper discussion of the 
material points involved in the case. ( Abdul 
Oayoom, C.J.) Karim Aitu v. State. 42 P.L.R. 
J. & K. 321. 

- Jurisdiction — Charge under S. 406, I. P. 

Code—Accused arrested illegally outside juris¬ 
diction and brought up—Release on bail — Subse¬ 
quent appearance of accused—Jurisdiction of 
Magistrate—If affected by illegality of arrest. 

Although the arrest of an accused person may 
have been illegal, when he is released on bail and 
subsequently appears in Court of his own accord, 
the illegality of the original arrest has no bearing 
on the proceedings after his appearance, and can¬ 
not affect the jurisdiction of a Magistrate to 
inquire into an offence under S. 406, I. P. Code, 
committed by the accused within his jurisdiction. 
(Lakshmana Rao , 7.) Subramania Chetty, In 
re. 52 L.W. 892=(1940) 2 M.L.J. 1016. 

-- Sentence—First offender—Short term of 

imprisonment—Propriety of 

The passing of a short sentence of imprison¬ 
ment upon a first offender is very often an intro¬ 
duction to a life of crime and is harmful and 
should not be resorted to. (Davis, J.C. and 


Weston, J.) Emperor v. Achar IIamzo. I.L.R* 
(1940) Kar. 477. 

- Witness—Duty of prosecution — Hostile 

witnesses—If to be called. 

It is obviously within the discretion of the 
prosecution to call or not to call all the witnesses 
at the trial. It cannot be said that the prosecu¬ 
tion should call witnesses who have unquestion¬ 
ably turned hostile. (Burn and Mockett, JJ.) 
Emperor v. Vellakannu Karuppan Pillai. 52 
LW. 642=1940 M.W.N. 1050. 

CUSTOM —Proof of—Quantum of evidence. 

There is no hard and fast rule as to how much 
evidence would be sufficient to prove the existence 
of a custom. It depends entirely on the nature 
of the evidence as well as on the circumstances of 
each case. In some cases a large number of 
instances may be insufficient, while in others a 
much smaller number may be quite sufficient. 
(Thom, C.J. and Ganga Nath, J.) Narain Sinoh 
v. Net Ram. 1940 A.L.J. 650=1940 OW.N. 
1136=1940 R.D. 545=1940 O.A. 1264=1940 A. 
W.R. (H.C.) 486=A I.R. 1940 All. 535. 

-(N.W.F.P .)—Alienation — Non-proprietor 

—Right of residence in shop built on site granted 
by proprietor. 

The general custom is that a non-proprietor 
who has built a shop on a site granted to him by 
the proprietors of the village cannot alienate his 
right of residence therein without their permis¬ 
sion. There is no special custom contrary to this 
general custom in the village of Zaida. (Almond, 
J.C.) Jaikaran Dass v. Abdul Gh fur Khan. 
190 I.C. 35=13 R.Pesh. 20=A.I.R. 1940 Pesh. 
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—(Punjab)— Alienation — Widow—Suit by 
some reversioners challenging alienation—Other 
reversioners impleaded as defendants — Compro¬ 
mise decree — Alienee surrendering immediate 
possession to plaintiffs on cash payment—Right of 
defendant reversioners to share in benefit of 
decree. 

Where some of the reversioners bring a suit 
for a declaration that an alienation by the widow 
would not affect their reversionary rights on the 
termination of the life-estate and implead in 
that suit the other reversioners as defendants; 
and the suit ends in a compromise decree where¬ 
by the alienee surrenders immediate possession 
of the property to the plaintiff reversioners on 
cash payment by them, the defendant reversioners 
are not entitled to share in the benefit of the 
decree for possession which is obtained by the 
plaintiffs in their own favour, but are only entitled 
to succeed on the death of the widow. There is 
ao equitable ground for holding that reversioners 
who are impleaded as defendants in a declaratory 
suit of this kind are not only entitled to the bene¬ 
fit of any declaration which may be obtained by 
the active reversioners, but are also entitled to 
share in any additional benefit which the active 
reversioners may secure for themselves by 
inducing a person in lawful possession to forego 
(lis rights'in return for a cash payment to be 
made by themselves alone. ( Beckett, J.) Jalal 

Din v. Nawab. 42 P.L.R. 765. 

-(Punjab) — Applicability — Mahometan 

Qureshi family residing in Gujrat town. 

Where the Mahomedan Qureshi family ol tne 
parties to the suit is proved to have resided 1 
the town of Gujrat in the Punjab and almost ai 
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the members of the family of the common ances¬ 
tor of the parties are shown to have followed 
urban pursuits, then in the absence of evidence to 

show that any one of them followed agriculture 

as his avocation or the ancestor of the family be¬ 
longed to any compact village community or that 
the succession in the family was ever regulated 
by custom it cannot be said that the family of the 
parties is not governed by Mahomedan law but by 
agricultural custom whereby neither the widow 

cntil J ,ed rf , ° W inheritance. 
(Bhtde and Dm Mahomed, JJ .) Sharifa Bicam 
v. Court of Wards. A.IR 1940 Lah. 475 

(Punjab) Applicability — Proof — Instance* 
showing exclusion of female heirs— Value of 

J," v f 1 ? . of . l 5 ,e fac ‘ female heirs seldom 
contest their inheritance with male heirs and that 
mother^ and sisters are always complaisant 
enough nor to insist on their ‘pound of flesh’ 
instances showing that succession in the family 

a, i et b u custom are not sufficient to 
determine that the parties do not follow their 

- Unle , ss V lcre , ! ! as been a c, ear demand 
h> the female and refusal by the male. ( Bhidc 

and Din Mahomed, JJ.) Sharifa Bit,am v 

Court of Wards. A I R. 1940 Lah. 475 

< ;nvva!/<?*n h) ~ S J ,CCe ? sion ~ Sis**™* married— 
i y ?A S ° Jll(l,ll d district. 

Under the customary law applicable to Savyads 

of Jhang district, married sisters succeed to the 

deceased brothers if collaterals 
within five degrees do not exist. Among the 
i arried sisters those of them alone are preferred 

who are married to collaterals within five or six- 

degrees, and all other sisters who are married to 
collaterals remoter than six degrees or strangers 

s A a, . ld °" equal footing. (Bhtde and D in 
Mahomed, JJ.) Zawar Hussain Shah v Sailh 
Mahomed Shah. 42 P.L.R. 644 =A Vr S 19 4 2 

{ sters, unmarried 
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decree. 

imported the thing from anywhere else, raunoi 

SHE** 

UP an e often r c‘e he Terries ‘cf '"T 

K.vohu.u,, Day.u. M.ssxr Pal 

ttrssz 

possc<sior.-~li j., stilled. 


A, 


1 , Ss. 1.1 (a) \ vi» 3_? 


cx parte, of orders- ff 


wliicfi is also 
the order, is 


— miners, unmarried 

Jisirict att °’ l ~ Powers °f Sayyads of Jhang 

Thane A . 7 Amon 8 Sayyads of 

jnang district, unmarried sisters succeed till 

andnofalfo 1 ! , , heir A e * , »* e is ' •h^efo^" lifted 
sion of the", A " unrnarr >eJ sister in posscs- 

s , as to ^ ?7 ert ![. cai 'not alienate the property 
f /itt.V / J n < IC . e , r ‘8l‘lofa married sister. 

S?t am v 'sam o M? homed - "■) avvar Hussain 

=A I.R. 19io Lah'sis'™ S,,AH - 42 PL R 644 

Ss A n^f^I/f 7 D s RUGS ACT <« OF 1930), 

bs. 13 (a) and 32— Scope— Charge of importing 
opium contrary to act—Burden of proof—Accused 

tmPort U fro sses . st0>l °f opium—No evidence of 

TustainJhUi^ el L™ here ~~ Offence — Conviction— 
Sustainabiltiy-Presumption of import-/f justifi- 

S n n f ° pium ' S , no1 an ° fiance under 

ro» ,;. i f lC Dangerous Drugs Aci. The offence 
consists in importing contrary to the provisions 

?s thf/iff*- A ! * a V S * 32 of the Act amounts to 
is that all imports, if proved, will be regarded as 

!s“Xt7T? ry ;? ' he Acl " n,il th '- presumption 
IS rebutted by the accused. But the fact of 

import cannot be presumed from mere possession 

h* <lr " K - Wbere 3,1 that is proved 

f ,h ‘ ta c V ta,n amoUnt of crude opium was 
found in the possession of the accused, hut 
.there is no evidence to show that he actually 


See Hanoi koi s Dimj.,-, 

21 Pat.L T. 876. 

DF„CR EE— A mend ment 
permissible. 

Once having passed an order 
carried our, the officer passing 
incompetent to amend his own order I, K 

op<n to a Court to alter ex parte its own previous 
order. ( Harper , S .Al and Sathe / 1/ ) j 

» A /£ E r?* Idu Khan - 1940 R.D 495—1940 A W 
R. (B R.) 187=1940 O.A. 1010. U ' 

Construction—Instalment decree—Charge 

amount mft b e f pr ° Per,y witl ‘ r 'S l,t <° recover 
I - oul of property cliarged in rase of 

default in payment of instalment If money 
decree—Personal liability of defendant-™and 

:r£"S' &u,& rzr ™* An - s - 17 <•> 

!TZJ iXJiSSz:;- 

J f cr f e Charlie on land and d tree linn 

t pay " ,slal ’“cnti—Provision fin- 

sale of land through Court in default-Def endaiit 

exempted from personal liability—Effect of— 
Decree not registered and hence 'ineffective for 

~P?ruJs%a!!y W " y a "' uhmen ' and M,e °f '»»'/ 

atmrLTw 3 Proudssory note, certain land was 
atuclied before judgment. Later there was a 

™T“ e decree by which the defendant was 

platnttJT a certain sum of money by 
hve instalments. The decree also created a 

provfded" ? t * acl , ,ed before judgment and 

provided that in default of the payment by the 

defendant of any three instalments the plaintiff 
should recover the whole of the amount 
remain.ng due by sale through Court of t e an 
attached and charged. The decree fur her 
provided that the defendant was not personally 
table for the debt The decree was , ot r ’g ' - 
ered as required by S. 17 (2) (l „) of the lus¬ 
tration Act, and hence was inadmissible^ in 

evidence for the purpose of reading it ai creating 
a charge on land. creating 

Held, {/) that though the decree could not he 

enforced as a mortgage decree, bv reason of the 

(2)"7m f )'of r H l " , |'. 0f "' e decr, ' c r,s «<H'ired by S 17 
(2) (. i) of the Registration Act, the decree as a 

decree could be executed In attachment and sale 

the land as l he same was not exempted from 

fhit C t| tl0, t V (w, i * ‘ al tb< ‘ t >rt,visio, » in the decree 
that the defendant was not personally liable for 

iahl!* f °h V mcant , ,hat 1,,e <l<*fciidant was not 
r / a, t'lrn arr / eSU<l / y n execution. (Beaumont, 

C J and II assoodew, J.) Ciimotibai Daulatmsm 
v. Mansukhi.al Jasra.i. 42 Bom L.R 1016 

——( onstructu.ri—Sint under S. 53 challenging 
assignment of decree by debtor—Hecree declar¬ 
ing assignment bogus and fraudulent stating that 
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it is cancelled and of no effect against plaintiff 
and other creditors of the defendant—Meaning 
of—If cancellation of decree altogether. See 
T. P. Act, S. 53. 42 Bom. L.R. 1057. 

DEED-0)^/rM,;/to» —Express covenant of title. 

Where a sale-deed by the Court of Wards on be¬ 
half of a ward contained the following : “And the 
vendor hereby covenants with the purchasers that 
the premises hereby transferred shall be quietly 
entered into and upon and held and enjoyed and 
the rents and profits received without any inter¬ 
ruption or disturbance by the said A’ ... or 
any person claiming through or in trust for him 
and further that the said A' . . . and every 

person claiming through or in trust for him will, 
at the cost of the person requiring the same, 
execute and do every assurance or thing necessary 
for the further or more perfectly assuring the 
said premises to the purchasers, their heirs or 
assigns as hy them shall be reasonably required,” 
it was hold that the words constitute an ex¬ 
press covenant of warranty of title in the deed 
itself. ( Thomas , C J. and Ghulatn Hasan, J.) 
Mansinoh v Babu Lal. 1940 A.W R. (C.C.) 
471 — 1940 O.W.N. 1142=1940 O.A. 1060. 

--— Construction—Form of transaction—If can 

be ignored—Rule in income-tax cases. 

It is true that in income-tax cases the substance 
of the matter should be looked at. Put it is 
impossible for a Court to ignore altogether the 
form in which the parties have chosen to express 
their contract. ( Harries , C.J., Fad Ali and 

Manohar Lal , JJ.) Commissioner or Income- 
tax, Bihar an n Orissa v. Kumar Kamaksha 
N\rain Singh. 21 Pal L.T. 897—1940 I.T.R. 
563 = 1940 P.W.N. 1044=A.I.R. 1940 Pat. 633 
(SB). 

--— Construction—Form of transaction—If can 

be ignored or disregarded. 

It is no doubt permissible, as a matter of con¬ 
struction, to look behind the form of a transac¬ 
tion contained in a deed to ascertain in its sub- 


DIVORCE. 

Kamaksha Narajn Singh. 21 Pat.L.T. 897“ 
1940 I.T.R. 563=1940 P.W.N. 1044=A.I.R. 
1940 Pat. 633 (S.B.). 

- Construction — Principle — Construction as a 

tc diole to ascertain intention. 

It is a well-recognized rule of construction of 
documents that they must be construed as a whole 
that every part of the documents must receive, 
attention and that the intention should be gather¬ 
ed from the whole context of the instrument so 
as to make one entire and consistent construction 
of the whole. ( Niyoc/i, J.) Ganpatdas v. Hari- 
vali.abh. 1940 N.L.J. 601. 

- Construction — Real character — Ascertain¬ 
ment — Test—Description by party, if a guide. 

In order to ascertain the real character of a 
document one has to look to the terms of the deed, 
and the description of the document given by the 
executant cannot be an infallible guide. ( Iqbal 
Ahmad anil Verma. JJ.) Ramman Lal v. Raghu- 
nath Shankar. 1940 O.A. 1167=1940 A.W.R. 
(H.C.) 572. 

DEFENCE OF INDIA RULES, R. 38 (1) (a) 

—Charge of offence amounting to sedition — Cog¬ 
nisance on report of public servant—Competency 
of Court to take—Complaint by or under the 
authority of Provincial Government—If necessary 
— Cr. P. Code, S. 196— Scope. 

Where a person is charged under R. 38 (1) (<i) 
of the Defence of India Rules for doing a pre¬ 
judicial act within the meaning of R- 34 (6) (e) 
and ( k ), which might amount to sedition, the 
Court is competent to take cognizance of the 
offence on the report in writing of a public ser¬ 
vant as required by R. 130 (1) of the Rules. It is 
not necessary that a complaint should be made by 
order of or under the authority of the Provincial 
Government as required by S. 196, Cr. P. Code. 

• Lakshmana Rao, J .) Ramanuja Aiyancar, In 
re. 1940 M.W.N. 1241=52 L.W. 773=(1940) 2 


struction, to look behind (he form of a transac- M.L.J. 830. 

lion contained in a deed to ascertain in its sub- DIVORCE— Costs of wife for defence —If in¬ 
stance and give effect to it according to the inten- band, if should pay for—Default in payment 
•4011 of the parties, but it is a different thing to 1 Procedure. 

ignore the form in which the parties have deliber- 1 Where a husband seeks dissolution of the mar- 
ately cast their bargain, when such form is inten- riage on the ground of the wife's adultery the 


ded to govern their mutual rights and obligations. 1 latter should ordin 
(Wadsworth and Patanjali Sastri.JJ.) Abdul husband to enable 
KHADiR v. Subramanya Pattar. 52 L.W. 683= : charge, unless tli 
1940 M.W.N. 1144=A.I.R. 1940 Mad. 946= ; contrary. When 
(1940) 2 M.L.J. 760. , made, but the ar 

- Construction — Lease or sale—Coal mining , should be made to 

lease and sale of coal land — Distinction. j paid. ( Allsop , J) 

One of the essential points of distinction bet- j Masih. 1940 A.L 
ween a mining lease and a sale of coal land is that A.W.R. • H.Cj 558 

while in a mining lease the lessor has the right of ! - Order for cu 

reversion, there is no such right of reversion in a /ion of period — Pri 
sale. Another point of distinction is that while 1 In cases coming 1 
in a sale the consideration is the price, in a mining ' Divorce Jurisdictu 
lease there is the price otherwise called premium for the custody of 
and the royalty which at least outwardly hears a to be expressly lir 
closer resemblance to rent than to price. (Hnr- particular period. 
ries, C.J., Fad Ali and Manohar Loll, JJ.) r Com- 7 >. Frederick Roysi 
missioner oe fNcoMi:-TAx, B. & ( ). v. Kumak I R. 1940 Rang 303. 
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iaTrer should ordinarily be allowed costs from her 
husband to enable her to defend herself upon the 

charge, unless there are special reasons to the 
contrary. When an order for such payment is 
made, but the amount is not paid, the petition 
should be made to stand out till such costs are 
paid. (Allsop, J ) Yaqub Masih ^. Chhibtina 
Masih. 1940 A.L.J. 737=1940 O.A. 1058-1940 
A.W.R. f H.Cj 558. . 

- Order for custody of child—Form Limit a 

lion of period — Practice. . ~ . *_i 

In cases coming under the Indian and Co ‘ 
Divorce Jurisdiction Act when an order i 
for the custody of a minor child, the ofde - 

• .•••.« * . A TITTIr* IO ul* > 


av/i iuv ^ *. y - . . r f A anv 

to be expressly limited in point of ti , r0N 
particular period. ( Sharpe , J .) Dows i. 

v. Frederick Royston. 1940 Rang.L.K. 6/4 
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